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MONET,  Goimtr  Snperintoiden^  v.  Me- 
CAULBY. 

(Snppeme  Court  of  Colorado.  July  6,  1908.  Be- 
hearinff  Denied  Nov.  11,  1906.) 

BCHOOU  AND  SOHOOI.  DlSTBICTB  ({  68*)— UH- 

lON  EbOH  Schools — Committee. 

Gen.  Laws  1877,  {  2479.  authorizes  con- 
tinom  School  districts  to  establish  a  union  high 
■cnool,  and  provides  that  the  respective  school 
boards  shall  elect  a  committee  of  three  of  their 
nomber  as  a  high  school  comnifttee.  Sesa.  T^ews 
1&$8^  S37,  in  amendment  at  Gen.  Laws  1877, 
{  3179,  whldi  original  section  and  amendment 
ORistjtnte  Mills*  Aon.  St  S  5097.  provides  that, 
if  a  county  seat  shall  be  included  in  one  school 
district  the  high  school  committee  shall  be  the 
board  of  snch  school  district  or  soch  three  mem- 
bers thereof  as  they  mav  select  Held,  that 
iriien  a  high  school  board  in  a  district,  including 
a  county  seat  was  subseguentlv  increased  to 
five,  it  was  optional  with  the  Doard  whether 
the  biffb  Bcbool  committee  shoold  conrist  of  all 
the  m-mbei*  of  the  board  or  of  bat  three. 

[Ed.  Note.— For  other  cases,  see  Schools  aud 
SdHxrt  Districts.  Dec.  Dig.  S  63.*] 

Error  to  District  Court,  Otero  County ;  G 
&  Essex.  Judge. 

Mandamus  by  M.  R.  McCauley  to  compel 
Carrie  E.  Money,  as  County  SuperlnteDdeut 
of  Public  Schools,  to  sign  a  certain  warrant 
lodgment  for  plaintiff,  and  defendant  brings 
error.  Affirmed. 

Tbe  question  presented  by  connsel  fbr  both 
parties  la  whether  the  high  school  committee 
of  anion  high  school  No.  1,  In  Otero  county, 
b  oompoaed  of  three  members  of  the  board  of 
4jrecton  of  sdHWl  district  No.  11  in  that 
«nmty  and  the  connty  superintendent  of 
srhoolfl  of  the  connty,  or  of  the  five  members 
of  tbe  board  of  directors  of  that  district  and 
the  county  school  superintendent  It  Is  pre- 
sented, so  tar  as  necessary  to  mention,  by 
tbe  following  facts :  Union  high  scbool  No.  1 
ef  Otero  county  was  (nrganlzed  in  1890.  It 
•^braces  the  dty  of  La  Junta*  the  county 
seat  of  that  connty.  School  district  No.  11 
was  organised  in  1882  as  a  district  of  the 
womd  dus;  Its  board  coiulstiiv  of  three 
wmbera.-  It  onbraces  the  same  territory  as 
:ke  union  Ugh  school.  In  A^l,  1906,  dis- 
trict Na  U  became  a  district  of  the  first 
eSmm.  This  change  Increased  tbe  membership 


of  Its  board  to  five.  May  following  three  di- 
rectors were  elected,  who,  with  tbe  two  mem- 
bers whose  term  did  not  expire  until  May, 
1908,  became  tbe  board.  Since  that  time  the 
board  of  the  district  has  been  composed  of 
five  members,  regularly  elected  and  qualified. 
June  11,  1906,  the  board  selected  three  of 
its  members  to  act  as  the  high  school  commit- 
tee of  the  union  high  scbool.  This  committee, 
In  conjunction  with  the  connty  superintend- 
ent, continued  to  act  until  the  27th  of  May, 
1907,  at  which  time  a  resolution  was  passed 
by  the  board  to  the  effect  that  the  high  achoo) 
committee  should  consist  of  all  the  members 
of  the  board.  Since  this  action  tbe  county 
superintendent  of  schools  and  one  of  the 
members  of  the  board  have  met,  first  giving 
Mr.  Draper,  a  member  of  the  board,  legal 
notice  of  the  time,  place,  and  purpose  of  such 
meeting,  and  have  assumed  to  act  as  consti- 
tuting the  majority  of  the  legally  constituted 
high  school  committee  of  union  high  school 
No.  1,  their  claim  being  that  Mr.  Draper  la 
still  a  member  of  that  committee  by  virtue 
of  the  action  of  June  11, 1906,  appointing  bim 
thereon,  although  be  refuses  to  act  with 
them,  and  that  there  Is  one  vacancy  In  the 
committee  by  reason  of  the  failure  of  the 
board  of  directors  of  scbool  district  Na  11 
to  select  a  member  thereof  to  fin  th«  vacancy 
occasioned  by  tbe  eq>iration  of  the  term  of 
oflace  of  tbe  director  who  had  acted  In  that 
capacity  down  to  the  time  when  bis  successor 
was  elected  at  the  school  election  In  May, 
1907.  In  December,  1907,  at  a  meeting  of 
fonr  of  the  directors  of  district  No.  11.  the 
county  superintendent  and  the  member  who 
acts  Witt  her  refusing  to  take  any  part  there- 
in, althon^  duly  notified  at  tbe  meeting  in 
quratlon,  a  claim  against  union  high  school 
No.  1  was  audited  and  allowed.  This  claim 
beloi^  to  M.  B.  McGanley.  A  warrant  was 
ordered  drawn  for  the  payment  thereof.  This 
warrant  was  signed  by  the  secretary  and 
treasurer  of  tbe  board  and  presented  to  the 
connty  superintendent  for  her  signature  In 
her  official  capacity  as  a  member  of  the 
board  acting  In  Its  capacity  as  the  hl^ 
sdiool  committee  of  uni<m  high  school,  and 
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AS  the  presiding  ofllcer  of  such  committeew 
She  refused  to  sign  the  warrant,  and  there- 
after an  action  In  mandamna  was  brought 
against  her  to  compel  her  to  do  bo.  The  jodg- 
ment  of  the  district  court  directed  her  to 
Bign  the  warrant,  and  ahe  has  brought  the 
case  bet»  for  review  on  error.  Plaintiff  In 
error  contends  that  the  affalra  of  imlon  high 
school  No.  1  are  under  the  control  of  a  high 
BChool  committee,  conelstlng  of  two  members 
of  the  board  of  directors  appointed  thereon 
and  herself,  as  presiding  officer,  and  that 
there  is  one  vacancy  on  such  committee, 
which  should  be  filled  by  some  ottier  membw 
of  the  board  throng  Its  action  deslgnatli^ 
who  he  should  be.  On  the  other  hand,  the 
defendant  In  error  contends  that  the  high 
school  committee  ot  union  ht^  school  Ko.  1 
la  composed  of  the  entire  board  of  dlrecti»B 
of  school  district  No.  together  with  the 
county  superintendent,  as  the  presiding  offi- 
cer thereof.  It  thus  appears  that  the  real 
difference  between  counsel  representing  the 
respective  parties  Is  whether  the  board  of 
directors  of  district  No.  11  has  the  option  of 
determining  whether  three  of  Its  members,  or 
the  entire  board  shall  act  as  the  high  school 
committee  of  union  high  school,  so  far  as 
such  committee  Is  composed  of  members  of 
the  board. 

Fred  A.  Sabln  and  S.  Harrison  White,  for 
plaintiff  In  error.  J<An  H.  Toorbees,  for  de- 
fendant In  enot, 

OABBERT.  J.  (after  stating  the  facts  as 
above).  By  Oen.  Laws  1877,  f  2479,  It  was 
provided:  "Wbenevw  the  school  board  of 
two  (2)  or  more  contiguous  school  districts 
BhaU  eadi  deem  It  advisable  to  establish  a 
unlcm  high  echoed,  the  county  stqwrlnt^dent 
shall,  at  the  request  of  two  <^  of  the  secre- 
taries ot  the  boards  caU  a  meeting  of  the 
boards  InteAsted  by  giving  personal  notice  to 
eadi  member,  whldi  meeting  shall  elect,  by 
ballot,  from  ammig  the  members  'of  said 
boards,  if  a  majority  of  the  manbers  of  eadi 
board  are  present,  a  committee  of  three  (S) 
to  be  known  as  the  high  school  conmiittee  of 
such  union  high  scho(d.  The  county  super- 
intendent shall  be  ex  offiido  an  additional 
member  of  said  conmiittee,  and  tfiall  preside 
at  the  meetings  thereof.  There  shall  be 
elected  a  secretary  of  sudi  committee,  and, 
If  need  be,  a  treasurer."  In  1888,  Sees. 
Laws,  p.  837,  this  section  was  amended  by 
adding  the  following:  "In  any  case  In  which 
the  county  seat  of  any  county  shall  be  In- 
cluded In  <me  school  district;  the  board  of 
such  school  district  shall  have  the  same  pow- 
ers to  (of)  establishing  and  organlzli^  a 
high  school  as  sre  hereby  given  to  the  boards 
of  two  or  more  contiguous  sdiool  districts, 
and  In  such  case  the  bls^  school  committee 
shall  be  the  board  of  such  school  district,  or 
such  three  members  as  they  may  select 
High  sduKds  formed  under  the  provisions  of 
this  section  shall  be  c^>en  to  children  from  all 


districts  of  the  county  in  which  they  are  so 
formed,  provided  snch  diUdren  are  qualified 
as  hereinafter  provided."  The  original  sec- 
tion and  amendment  now  constitute  section 
3997,  Mills'  Ann.  St 

Union  high  school  No.  1,  Otero  county, 
was  organized  by  virtue  of  the  amendment 
of  1889,  in  that  It  embraced  school  district 
No.  11  of  that  county,  which  Includes  La 
Junta,  the  county  seat.  '  Down  to  1906  dis- 
trict No.  11  was  only  entitled  to  a  board  of 
three  members,  but  when  it  became  a  dis- 
trict of  the  first  class,  It  was  entitled  to  a 
board  of  five.  Five  hare  been  selected.  For 
the  period  from  May,  1906,  to  May,  1907,  the 
board  of  the  district  selected  three  of  Its 
members  as  the  high  school  committee.  Sub- 
sequent to  that  date,  it  has  dected  to  have 
the  entire  board  act  as  such  commtttee. 
That  it  has  the  antborl^  to  pursue  the  latter 
course  Is  dear,  because  the  plain  and  unam- 
biguous language  of  the  law  under  which  it 
was  organized  expressly  provides  that  the 
high  school  committee  of  a  union  high  school 
established  In  a  school  district  which  in- 
cludes the  whole  of  the  county  seat  of  a 
county  shall  conalst  of  the  board  of  such 
school  district  or  such  three  members  as 
they  may  select;  thus  leaving  It  optional  with 
the  members  of  the  board  to  determine 
whether  the  union  high  school  of  their  dis- 
trict shall  be  governed  by  the  oitlre  board  or 
by  a  committee  of  three  sdected  ttcm  their 
number.  In  so  far  as  such  committee  is  com- 
posed of  members  of  the  board.  The  fact 
that  when  the  unl<m  high  school  waa  first 
orguilsed  In  district  No.  11,  the  number  of 
the  directors  of  that  district  was  only  three, 
does  not  Impose  upon  the  present  board  the 
duty  of  selecting  three  <a  Its  members  as  a 
high  school  committee  when  the  number  of 
the  members  of  the  board  has  been  Increased 
to  five,  because  the  board  has  the  authority 
to  extfdse  the  <%>tton  of  determining  whether 
such  committee  shall  consist  of  all  the  mem- 
bers of  the  board  or  a  certain  number  there- 
of. The  Bectlon  of  the  aditxA  law  above  quot- 
ed relates  to  two  dlsdnct  dssses  of  high 
schools:  The  first  to  those  establtahed  In 
two  or  more  cm^tguous  sdiool  districts: 
and,  the  second,  to  those  whldi  indode  but 
one  district  embradng  the  county  seat  of  a 
county.  The  high  school  involved  bdmgs 
to  the  latter  dass.  For  such  dass  the  law 
provides  for  a  sduxd  ctunmlttee,  bat 
such  commtttee  Ib  selected  In  the  manner  or 
Is  designated  according  to  the  law  which  pro- 
vides for  the  creation  of  the  two  classes  of 
high  schods.  Numerous  sectlcms  of  the 
school  law  relating  to  high  schools  have  been 
referred  to  by  counsel  for  plaintiff  In  enae  In 
support  of  their  contoition  that  the  board 
must  designate  three  of  Ite  members  to  act 
on  the  high  school  committer  but  they  do  not 
In  any  way  modl^,  nor  are  they  In  the 
slightest  degree  In  conflict  with,  the  law 
which  vests  In  the  board  of  school  district 
Na  11  authority  to  determine  whether  the 


Digilized  by 


BATES  T.  HALL. 


8 


bl^  school  committee  shall  consist  of  three 
members  of  the  board  or  the  entire  board. 
These  Sections  relate  to  the  organization  or 
maintenance  of  high  schools  under  different 
drcometances,  or  to  matters  entirely  for- 
eign to  the  question  here  Involved.  The 
amendment  of  1889  controls  the  goTemment 
of  high  schools  organized  In  a  district  which 
Includes  the  coanty  seat  of  a  connty.  so  far 
as  any  question  presented  1^  the  case  at  bar 
is  Involved. 

It  appears  to  be  conceded  by  counsel  for 
both  parties  that  the  snperintendent  of 
schools  of  Otero  county  Is  ex  officio  a  mem- 
ber of  the  hls^  school  committee  of  union 
high  school  No.  1,  whether  that  committee 
consists  of  the  entire  board  or  of  three  of  ita 
members.  For  the  purposes  of  tills  case,  we 
have  assumed  that  she  is,  bat  we  must  not 
be  understood  as  so  deciding. 

The  Judgment  of  the  district  court  la  af- 
firmed. 

Affirmed. 


8TBELBL  a  3^ 
cur. 


and  CAMPBELL,  con- 


BATB3  et  al.  t.  HALL  et  al. 
(Snpreme  Conrt  of  Colorado.  Jane  1. 1906.) 

1.  Wanas  and  Watkb  Coubses  (I  156*)— Ib- 
noATiON— Right  to  Use  WAixa— TsANana 
— "Rbai,  Ebtatb." 

Tlie  riiht  to  the  use  of  water  for  irriga- 
tioB  i»  nai  estate,  and  the  pnmer  method  of 
conT^ring  title  Utereto  is  deed. 

FEd.  Note.— For  other  cases,  see  Waters  and 
Water  Cooxses,  Cent  Dig.  |  175;  Dec  Dig.  1 
156.* 

For  other  definitioDS,  see  Words  and  Phrases, 
7,  p.  B987;  vol.  8.  pp.  7778-7779.1 

2.  Wateu  and  Waicb  Coubsbs  (}  162*)— Use 
rOB  IBBIOATION— Owrkbshif—Pabol  Pboot. 

Since  many  of  the  earlier  water  rights,  ac- 
quired by  appropriation,  and  not  by  grant,  have 
not  passed  by  deed  from  the  original  approprlat- 
ora,  parol  proof  of  posseaeion  and  use  of  a 
water  right  is  prima  fade  evidence  of  title. 
_[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Coarses,  Cent  Dig.  f  106 ;  Dec  Dig.  | 

ft.  BTinnici  (1 136*)— CcaiPiTsncT— Right  to 

Object. 

Where  respondenta  in  a  proceeding  by  petl- 
tionen  for  change  of  their  right  to  take  water 
from  a  stream  from  one  point  of  divenlon  to 
another,  could  not  themselves  establish  their 
water  rights  witbont  resorting  to  parol  proof, 
they  coald  not  obiect  to  petitioners*  parol  evi- 
dence offered  for  the  same  pnrpoae,  on  the  the- 
ory that  water  rights  could  only  be  established 
by  proof  of  title  by  deed. 

(Ed.  Note.— For  other  cascs^  see  Bvldencs, 
Cent  Dig.  S  449;  Dec  Dig.  |  ICS.*] 

4.  Watebs  Am)  Wateb  Coubsis  (|  145*)— Ib- 
bioatior  Rights— CHAirai  or  I)itcb— Pbo- 

CEEDIHOB— PaKTIBS. 

In  a  proceeding  to  diange  petitioners*  Ir- 
rigatioa  rights  from  one  point  of  diversion  to 
another,  reorandents  were  not  prejudiced  by  a 
mUng  permitting  the  holders  of  the  le^  title  to 


the  rights  of  one  of  the  petitioners  to  come  in 
and  consent  to  the  change. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Coursesb  Dec  Dig.  S  145.*]  ' 

5.  Watebs  and  Wateb  Coubsbs  J|  14S*)— Ib- 
BiGATiON— Change  or  Ditch— ^ogeedin  as 

— PAETIEa. 

Where  eqnitaUe  owners  of  a  water  right 
petitioned  for  a  diange  from  one  point  of  di- 
version to  another,  the  legal  owners  were  en- 
titled to  appear  and  consent  or  object  to  the  pro- 
posed change. 

[EM.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec  Dig.  |  1«.*] 

C  Watebs  amd  Water  Coubsbs  (4  146*)— Ib- 
KioATiON— Change  of  Ditch  —  STATnTEs — 
Fboof. 

Under  Laws  1903,  p.  278,  c  124,  aotboriz- 
ing  persons  entitled  to  water  rights  for  irriga- 
tion to  change  trmn  one  point  of  diversion  to 
another,  a  petitioner,  to  be  entitled  to  sncfa 
change,  must  show  a  right  to  the  use  of  a 
certain  quantity  of  water  from  a  public  stream 
for  irrigation. 

[Ed.  Note.— For  other  cases,  see  Wateni  and 
Water  Courses,  Dec  Dig.  1 145.*] 

7.  Watebs  and  Wateb  Coubsbs  (S  145*)— Ib- 
EioATioN— Change  ov  Ditoh— Qoaktitt  er 
Wateb  Appbofbiated — DsraBianATioN. 

An  exhibit,  purporting  to  be  a  sobdiviBloB 
of  a  general  statutory  decree  passed  in  1882, 
pertaining  to  an  irrigation  ditch,  awarded  to 
that  dltcn  priority  No.  6  on  a  certain  creek, 
fen:  a  ditch  of  1^  feet  by  5  feet  capadty,  on  a 
grade  ot  0  feet  to  the  mile  The  judgment  hook 
of  the  conrt  however,  in  which,  by  Act  ISSl, 
S  21  (Sess.  Laws  1881.  p.  164),  regulating  such 
proceedings,  decrees  of  that  nature  mast  oe  re- 
corded, showed  en  award  of  priori^  No.  6  for  a 
ditch  of  1  by  4  feet  a  grade  of  9  feet  to  the 
mile.  Two  Gompetwt  engineeis,  In  a  proceed- 
ing to  diange  the  point  of  diverdon  of  petition- 
era'  rights  on  such  ditch,  equal  to  a  one-sixth 
interest  to  another  ditch,  testified  that  the  car- 
rying capacity  of  the  former  would  be  16.34 
cubic  feet  per  second,  and  that  of  the  latter 
but  eJSe,  Beld,  diat  It  was  the  duty  of  the 
court  in  such  woceeding  to  determine  whether 
the  exhibit  or  (he  record  represented  the  extent 
of  petitioners'  riritts  In  the  ditch  aa  a  condi- 
tion to  the  transfer. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Gonises,  Dec  Dig.  I  US.*} 

8.  EviDiRoB  (I  162*)— JuDGifXHT— Best  Bn- 

nENCE. 

Where  a  general  statutory  decree  Is  requir- 
ed to  be  entered  in  the  judgment  book  of  the 
court  the  decree  as  spread  aa  tiie  records  is  Qie 
best  evidence  of  what  was  adjudicated. 

[E^  Note.— For  other  cases,  see  Evidoice. 
Cent  Dig.  f  537 ;  Dec  Dig.  S  162.*] 

9.  JuuGiCBNT  <|  951*)  —  Recobo  —  Pbesuicp- 

TIONS. 

Where  a  decree  was  different  from  that 
reported  by  a  referee  who  tried  the  proceeding, 
it  would  be  presumed  that  the  referee's  decree 
was  modified  by  the  court  after  report  and  be- 
fore entry, 

[EJd,  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  fi  1809;  Dec.  Dig.  S  951.*] 

10.  JUDQUBNT  (S  289*)— ReCOBD— AI.TEBATION 

— Evidence. 

A  decree  which  has  been  altered  before  en- 
try is  inadmissible  in  evidence. 

[Ed.  Note— For  other  cases,  see  Jadgment 
Cent  Dig.  S  670;  Dec  Dig.  }  288.*] 

11.  Judgment  (S  288*)— Recoed— Cobbeotion. 
If  a  decree  aa  entered  is  different  from 

that  actually  pronounced,  those  making  such 
etmtentira  should  make  the  entry  speak  tlie 
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trath,  and,  antll  it  b  <o  corrected,  it  If  binding 
on  all  the  pardes  and  prevails  over  the  (onn 
of  decree  approved  and  signed,  even  though  the 
latter  contains  what  the  coart  decided. 

[Ed.  Note.— For  other  caaes,  see  Jadgment, 
Cent.  Dig.  S  570;  Dec.  Dig.  {  289.*] 

12.  Watebb  Wateb  Ooubses  (I  152*H 
Ibbioatioh— Water  Biohts— Pbiobxties  — 

Under  Act  1881  (Sem.  Lam  1881,  p.  142), 
regulating  irrigation  rights,  and  reQuiring  dltdi 
owners,  prior  to  the  eatahlishnwnt  of  their 
rights,  to  file  a  preliminary  statement  showing 
the  acreage  to  be  irrlgatea,  a  decree  was  not 
necessarily  void  (or  failure  to  disclose  the  quan- 
tity of  land  lying  under  the  ditch,  where  the 
decree  fixed  tbe  vtrfume  of  watw  repreaented  by 
the  canying  capacity  of  the  ditcxi;  it  being 
presomed  that  rach  provision  was  limited  to  the 
acreage  described. 

TBd.  Note.— For  other  case%  see  Waters  and 
Water  ConrMi,  Gent  Dig.  flS6;  Dec  Dig.  | 
Ida* J 

18.  Waiebs  and  Watbb  Goubsbs  (i  140*)— 
iBBiOATion— Wateb  Bightb- PBioBmEs— 

BriDENOE. 

Since  a  prioritv  may  be  measured  both  by 
volume  and  time,  the  number  of  acres  of  land 
lying  under  the  ditch  wUch  tt  is  proposed  to 
irrigate  is  material,  at  least  as  to  the  element  of 
time, 

W!Ed.  Note.— For  other  cases,  aee  Waters  and 
ater  Gonraes,  Dec.  Dig.  {  140.*] 

14.  Watebb  and  Wateb  Coubseb  (S  152*) — 
■'Ibbioation— Water  Riqhts  —  Pbiobities  — 
Btidence. 

Where  priorities  o(  a  ii^ater  right  were 
fixed  by  a  decree  which  did  not  state  the  num- 
ber o(  acres  lying  under  the  ditch,  the  extent 
of  tbe  actual  use  of  the  water,  within  a  rea- 
sonable time  after  the  decree,  was  relevant  to 
determine  the  extent  of  the  appropriation. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  GonrseB,  Gent  Dig.  |  156;  Dec.  Dig.  S 

15.  Waters  and  Wateb  Coubseb  (f  145*)— 

IBBIOATION  —  WaTBB  RIGHTS  —  ChANQE  OW 

Ditch— Pbocbbdings— Issues. 

In  a  proceeding  for  change  of  water  rights 
from  one  ditch  to  another,  the  court  should  aa- 
certaia  the  volume  of  petitioners'  right  in  cubic 
feet  per  second,  but  would  not  determine  the 
duration  of  peutl<merB'  use,  unless  such  dura- 
tion necessarily  result*  in  an  enlarged  nse. 

W'Ed.  Note.— For  other  cases,  aee  Waters  and 
ater  Courses.  Dec  EMg.  |  145.*] 

16-  Watebs  and  Wateb  Courses  (|  145*)— 
Irrigation  —  Water  Rights  —  Change  of 
Ditch— Point  of  Diversion. 

Under  Act  18S1.  ft  2  (Sees.  Laws  1881,  p. 
143),  authorizing  a  change  of  point  of  diversion 
or  place  of  use  if  it  does  not  Injuriously  affect 
the  vested  rights  of  others  to  the  waters  of  a 
atream,  the  ri^ht  to  change  is  not  absolute,  and 
a  change  should  not  be  granted  where  the  own- 
ers of  another  ditch  would  be  injuriously  af- 
(ected  thereby,  in  case  it  is  impossible  to  make 
such  conditions  as  would  obviate  the  Injury. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  5  145.*] 

17.  Waters  and  Water  Courses  (S  145*)- 
Irrigation  —  Wateb  Rights  —  Change  of 
Ditch  — Point  of  Diversion  —  Enlabged 

Use. 

Where,  in  a  proceeding  to  change  the  point 
of  diversion  of  petitioners'  water  rights,  peti- 
tioners desired  to  change,  not  only  the  point  of 
diversion,  but  the  place  of  use,  and  to  carry  the 
volume  of  water  which  they  claimed  to  own 
through  a  new  ditch,  and  for  the  irrigation  of 


other  lands,  and  to  fill  a  reservoir  four  or  five 
miles  beyond  the  lands,  to  irrigate  which  the  ap- 
propriation was  origmally  made,  respondent* 
were  entitled  to  show  the  changed  conditions 
affecting  them  which  would  ensne  If  the  di- 
Terslon  was  permitted,  and  also  that  petitloD- 
crs*  proposal  would  resolt  in  an  enlaqcM  use. 

W;Ed.  Note.— Fcv  other  cases,  see  Waters  and 
ater  GourMS.  Dec  Dig.  f  US.*] 

i4>peal  trcm  District  Gonrt,  Bt  Paso  Coim- 
1j;  Lonia  W.  Gnnnlngham,  JTudse. 

Spedal  proceeding  by.Lncretla  Ii.  Hall  and 
otlierB  to  change  two  of  the  petltlonwa'  water 
rlgbts  tnm  me  dltdi  to  anotber.  From  an 
order  granting  the  relief  prayed,  defendants 
appeal.   Reversed  and  remanded. 

Q.  W.  Musser,  W.  S.  Morris,  and  Frank  3. 
Baker  (P.  M.  Klstl^,  of  counsel),  for  appel- 
lants. Henry  McAlllBter,  Jr.,  Newton  S. 
Oandy,  Branch  H.  Giles,  Frank  HcDonough, 
Clarence  J.  Morlej,  and  Talle^  Dunham  & 
McAllister,  for  aH>ellees. 

CAMPBELL,  jr.  In  a  special  proceeding 
brought  for  that  purpose  under  the  statute 
(SesB.  Laws  1903,  p.  278,  c.  124)  of  which  due 
notice  to  the  parties  affected  was  given,  the 
district  court  rendered  a  decree  permitting 
the  two  petitioners  to  change  from  the  Stubbs 
and  Miller  ditch,  which  takes  water  from 
Fountain  creek  In  water  district  No.  10,  El 
Paso  county,  to  ditch  No.  2  of  the  Fouutalu 
Valley  Company  farther  up  the  same  stream 
and  in  the  same  water  district,  the  point  of 
diversion  of  their  right  to  the  use  of  water 
for  irrigation,  each  petitioner  claiming  a 
one-sixth  Interest  In  the'  quantity  theretofore 
awarded  to  the  Stubbs  and  Miller  ditch  by 
the  general  statutory  decree  of  1882,  which 
settled* the  relative  priorities  of  the  ditches 
to  that  water  district  The  respondents,  who 
are  owners  of  the  Laughlln  ditch  In  the  same 
district,  whose  head  gate  Is  between  tbe  head 
gates  of  the  Stubbs  and  Miller  and  the  Foun- 
tain Valley  ditches,  about  2%  miles  above  the 
former  and  one-half  to  the  three-fourths  of 
a  mile  below  the  latter,  have  appealed  from 
this  permissive  decree. 

1.  The  first  objection  which  they  urge 
thereto  Is  that  petitioners  failed  to  show  that 
they  are  owners  of  the  water  rights  whose 
point  of  diversion  they  asked  to  have  chang- 
ed. By  many  decisions  of  this  and  other 
courts  In  the  arid  states  the  right  to  the 
use  of  water  for  irrigation  is  regarded  as 
real  estate,  and  the  proper  method  of  pass- 
ing title  thereto  Is  by  deed  of  conveyance. 
There  was  no  proof  of  a  paper  title  In  peti- 
tioners, and  the  specific  objection  which  re- 
spondents make  Is  that  where,  as  here,  title 
to  real  estate  is  directly  Involved,  and  is  a 
material  issue,  oral  testimony  by  a  witness 
that  one  party  Is  or  1b  not  the  owner  Is  not 
competent,  and  they  cite  Hlte  v.  Stimmell,  4.'> 
Kan.  469,  25  Pac.  852,  and  Simpson  v.  Smith, 
27  Kan.  565.  It  may  be  conceded  that  these 
cases  announce  the  general  rule.   Upon  the 
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hearing  the  coart  did  permit  some  of  the 
witnesses  to  testify  that  petitioners  were  the 
owners  of  the  water  rights.  There  was,  how- 
ever, other  and  uncontradicted  evidence  that 
petitioners  were  in  possession  -of  the  water 
rights,  and  of  the  lands  for  Irrigating  which 
the  water  was  appropriated,  and  had  used 
water  for  that  purpose,  and  were  recognized, 
by  other  owaers'of  rights  In  the  same  ditch, 
as  the  owners  of  the  respective  Interests 
which  they  claimed.  It  Is  matter  of  common 
knowledge  that  in  this  state  many  of  the 
earlier  water  rights,  which  are  acquired  by 
appropriation,  and  not  by  grant,  have  not 
passed  by  deed  from  the  original  approprla- 
tors.  Hence  there  Is  no  record  evidence  or 
perfect  chain  of  title  in  such  cases.  Few  of 
the  present  owners  could  prove  their  title 
If  the  strict  rule  contended  for  by  respond- 
ents is  enforced.  Proof  of  possession  and 
use  is  prima  facie  evidence  of  right,  and, 
If  not  overcome  by  stronger  evidence,  satls- 
fles  the  requirement  of  this  statute  that  a 
petitioner  must  establish  a  right  to  the  use 
of  water  before  relief  Is  granted.  Moreover, 
respondents  themselves  were  obliged  to  resort 
to  the  same  kind  of  evidence  to  establish 
their  ownership  of  water  rights  In  the  Laugh- 
lin  ditch,  which  they  claim  would  be  injuri- 
oosly  affected  by  the  proposed  change.  Re- 
spondents Iiave  no  standing  in  court  unless 
they  are  owners  of  a  water  right  If  proof 
of  petitioners*  right  Is,  for  the  reason  indi- 
cated* Insufficient,  respondents'  proof  Is  like- 
wise defective.  If  respondents  have  no  water 
rights  to  protect,  they  are  not  in  a  position, 
to  interpose  an  objection  that  petitioners' 
proof  in  the  respect  noted  Is  insufficient  It 
oeceasarily  follows  that  onder  the  facts  re- 
spondents cannot  be  heard  to  object  to  the 
allied  Insufficiency  of  petitioners'  evidence 
of  ownership. 

2.  During  tbe  course  of  the  hearing  It  de- 
veloped that  one  of  the  petitioners,  the  Foun- 
tain Valley  Land  &  Irrigation  Company,  had 
no  Interest  in  tbe  water  right,  ownership  of 
which  it  alleged  in  the  petition,  except  such 
as  Is  derived  from  a  contract  of  sale  which 
It  had  made  with  May  L.  Skinner,  which  con- 
tract had  not  then  matured,  and  legial  title 
was  still  in  Mrs.  Skinner.  A  continuance  of 
the  hearing  was  had  for  several  months,  and 
on  Its  resumption,  Mrs.  Skinner  having  died 
after  the  contract  was  made,  the  aecntora  of 
her  estate  and  her  sole  heir  at  law  and  dev- 
isee under  her  will,  under  authority  given 
them  by  the  county  court  of  Arapahoe  conn* 
tj,  in  which  the  estate  was  being  admlnls* 
tered.  filed  a  written  statement  or  petition 
In  this  proceeding,  wherein,  after  reciting 
tlie  making  of  the  contract  between  Mrs. 
Skinner  and  the  Irrigation  company,  and  that 
It  had  been  substantially  complied  with  np  to 
date  by  the  latter,  they  stated  that  they  con- 
sented to  the  proposed  change  In  the  point  of 
diversion.  Respondents  protest  that  the  court 
committed  error  In  permittinc  this  paper  to 
b«  AM  uul       tbM.%  tm  the  «zeciiton  and 


heir  and  devisee  never  asked  to  be  made, 
and  were  not  made,  parties  to  the  proceed- 
ing. It  was  Irregular  and  prejudicial  to  re- 
spondents for  the  court  to  attach  any  weight 
whatever  to  such  intervention.  It  does  not 
clearly  appear  from  the  record  why  the  con- 
tinuance was  had,  but  probably  It  was  grant- 
ed at  the  request  of  petitioners,  In  order  that 
they  might  furnish  additional  proof  of  own- 
ership, or  for  the  substitution  of  parties  pe- 
titioner, or  tliat  additional  parties  might  be 
brought  in.  Whatever  the  object  was,  we 
cannot  see  how  respondents  were  prejudiced 
by  the  action  of  the  court  in  permitting  the 
holders  of  the  legal  title  to  come  In  and  give 
their  consent  The  l^al  owners  certainly 
were  interested  In  the  subject-matter  and 
the  object  of  the  proceeding,  and  might  either 
consent  or  object  to  the  change  proposed. 
That  they  chose  to  join  with  the  equitable 
owners  In  seeking  the  relief  asked  Is  not  a 
matter  of  which  respondents  can  complain. 
Neither  Is  any  supposed  irregularity  in  al- 
lowing the  paper  evidencing  their  consent 
to  be  filed  a  Just  cause  of  objection. 

3.  Under  this  statute  we  consider  It  neces- 
sary that  a  petitioner  show  a  right  to  the 
use  of  a  certain  quantity  of  water  from  a 
public  stream  for  irrigation  as  a  condition 
precedent  to  obtaining  a  decree  permitting  a 
change  In  Its  point  of  diversion.  To  decree  In 
favor  of  such  change  where  the  volume  Is  not 
fixed  would  probably  lead  to  useless  litigation 
between  rival  claimants  and  the  water  com- 
missioner. As  evidence  of  such  right,  peti- 
tioners, over  respondents'  objection,  introduc- 
ed what  is  referred  to  In  the  abstract  as  "Ex- 
hibit A,"  which  on  its  face  purports  to  be 
that  subdivision  of  the  general  statutory  de- 
cree of  1882  pertaining  to  the  Stubbs  and 
Miller  ditch,  the  one-sixth  interest  in  which, 
owned  by  each  petitioner,  they  asked  to  have 
transferred.  The  clerk  testified  that  he  pre- 
sumed the  exhibit  was  a  part  of  the  flies,  as 
it  was  found  in  his  office  and  afterwards 
bound  in  book  form.  On  the  bock  of  it  was 
the  indorsement  of  the  then  presiding  Judge 
of  the  court,  approving  the  findings  made  br 
the  referee  and  the  draft  of  the  decree  re- 
ported by  that  officer.  If  this  ochiblt  was  the 
original  decree,  as  approved  by  the  court,  tlie 
Stubbs  and  Miller  ditch  was  awarded  prior- 
ity No.  e  on  the  Fountain  creek  for  a  ditch 
of  the  capacit7  of  1%  feet  by  5  feet  on  a  grade 
of  9  feet  to  the  mile.  In  tbe  Judgment  book 
of  the  court,  in  which,  section  21,  Act 
1881  (Sess.  Laws  1881,  p.  IM),  thew  decrees 
most  be  entered  of  record,  the  subdivision  ot 
the  general  decree  pertaining  to  the  Stubbs 
and  Miller  ditch  was  entered  of  record  as  re- 
quired; and  this  Judgment  book  diows  that 
to  tbe  Stubbs  and  Miller  ditch  was  awarded 
priority  No.  6  for  a  ditch  of  1  foot  by  4  feet 
on  a  grade  of  9  feet  to  the  mile.  In  neither 
was  there  any  refwenoe  to  tbe  land  or  acre- 
age for  which  the  water  was  appropriated. 
It  will  be  <riwerved  that  there  it  a  material 
dlfleremce  twtwean  the  cairjfag  capacity  ct 
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the  ditch  described  In  the  exhibit  and  that 
described  In  the  record  entry.  Two  compe- 
tent engineers  at  the  trial  testified  that  the 
carrying  capacity  of  the  latter  was  6.86,  and 
of  the  former  16.34,  cubic  feet  per  second  of 
time.  When  this  variance  in  the  proofs  was 
brought  to  the  attention  of  the  trial  judge, 
he  said  that  it  was  for  him  to  determine 
whether  the  exhibit  or  record  entry  defined 
the  rights  of  the  Stubbs  and  Miller  ditch. 
But  It  appears  that  afterwards  be  changed 
bis  mind,  and  did  not  make  such  determina- 
tion. This  is  evident  fr<nn  the  decree,  whlcb 
contains  the  proviso  that  nothing  tbereln 
should  be  construed  as  an  adjudication  as  to 
the  quantity  of  water  to  which  the  Stabba 
and  Miller  ditch  and  its  owners  were  ^titled, 
under  the  general  decree  of  18S2,  or  by  vlrtae 
of  the  diversion  and  appropriation  of  water 
therefrom.  While  it  Is  averred  In  tbe  peti- 
tion that  the  quantity  of  water  awarded 
thereto  is  80  cubic  feet  of  water  per  second  of 
time,  and  tliat  each  of  the  two  petitioners 
owned  a  one-sixth  Interest  thereof,  or  five  cu- 
bic feet,  the  court  Inserted  in  the  decree  here- 
in the  proviso  mentioned,  and  yet  permitted 
each  ipetltloner  to  change  the  point  of  diver- 
sion of  one-sixth  part  and  portion  of  the 
water  pertaining  to  the  Stubbs  and  Miller 
ditch,  and  to  which  he  or  It  Is  entitled,  wlth- 
oat  q)ecifying  what  that  irartlon  Is,  and  with- 
out stating  in  cubic  feet  per  second  what 
quantity  of  water  had  been  decreed  to  the 
ditch.  The  court's  first  Impression  was  right, 
and  it  should  have  determined  which  of  the 
two  documents  evidenced  the  decree. 

In  view  of  further  proceedings  the  fol- 
lowing observations  are  for  the  guidance  of 
the  trial  court  The  general  statutory  decree 
was  required  to  be  entered  in  the  Judgmrat 
book  of  the  court  As  thus  spread  on  the 
records,  It  Is  tbe  best  evidence  of  what  was 
adjudicated  In  that  proceeding.  If  It  Is  dif- 
ferent from  the  decree  as  reported  by  the 
referee,  tbe  presumption  Is  the  latter  was 
modified  by  tiie  court  after  the  report  waa 
filed,  and  before  the  entry  was  made.  Up- 
on the  showing  In  tliis  record  It  Is  doubtful 
if  Exhibit  A  was  saffldently  identified  to 
justify  its  admlselon  as  evidence  at  alL  if,  as 
claimed  by  respondents,  it  had  been  altered, 
the  court  should  not  have  admitted  It  If  the 
decree  as  entered  la  dUfwoit  from  tbe  decree 
a»  actually  pronounced,  those  making  such 
contention  sliould  make  the  entry  speak,  tbe 
ti-utb.  Until  it  is  so  corrected.  It  is  binding 
on  all  the  parties,  and  prevails  over  the  «c- 
hibit^  even  though  tbe  latter  contains  what 
the  conrt  decided. 

Nettbw  in  the  exhibit  nor  in  tlie  record  en- 
try was  tiie  quantity  of  water  specified  in 
second  cubic  feet  Petitioners  say  that  in 
Broadmoor  Dairy  &  Live  Stock  Go.  v.  Brook- 
side  Water  &  Improv^ent  Oa,  24  Oola  541, 
52  Pic  792,  a  similar  subdivision  of  the  same 
decree  contained  sufficient  data  from  which 
tbe  quantity  of  wtiter  decreedf  to  tlis  ditdi 
then  In  controverqr  conld  be^  and  was,  com- 


puted.  In  that  case  the  width,  d^tb,  and 
laigtb  of  the  ditch,  but  not  the  grade,  were 
designated,  but  tbe  number  of  acres  of  land 
to  be  irrigated  thereby  was  glv«i,  and  the 
court  tield,  since  it  could  be  readily  ascertain- 
ed what  amount  of  water  was  required  to  ir- 
rigate that  acreage,  and  the  decree  having 
been  In  force  for  many  years  and  acquiesced 
la  by  the  parties  in  the  dlstrlbntlon  of  water 
thereunder,  that  the  decree  would  not  be  set 
aside  because  of  its  alleged  Insuflltdency  to 
show  the  quanti^  of  water  awarded.  In 
that  case,  unlike  tiie       In  liand,  tbe  nomber 
of  acres  of  land  was  given,  hot  here  the 
width,  dq>th,  and  grade  of  the  dltcb  are  giv- 
en, and  from  tbese  three  Items  can  be  ascer- 
tained the  carrying  capacity  of  tbe  ditch.  As 
a  priority  may  be  measured  both  by  volume 
and  tlm^  the  number  of  acres  of  land  lying 
under  the  ditch  which  It  was  proposed  to  ir- 
rigate Is  material,  at  least  as  to  tiie  element 
of  time.  The  decree  is  ailent  as  to  that  It 
is  not  necessarily  void  becanse  of  this  omis- 
sion. The  statute  requires  that  thts  owners 
of  each  ditch  In  the  district  shall  file  a  state- 
ment of  their  claim  of  water,  and  in  this 
statement  they  must  state  tbe  number  of 
acres  of  land  lying  nnder  the  ditch  which  is 
proposed  to  be  irrigated  with  water  there- 
from.  We  are  entitled  to  presume  that  this 
preliminary  statement  was  filed  by  the  own- 
ers of  this  ditch,  and  that  the  acreage  was 
given.    Upon  tbe  supposition  that  It  waa  filed 
it  will  be  presumed  that  the  decree  fixing  the 
volume,  represented  by  the  carrying  capacity 
of  -the  ditch,  waa  Intended  to  be  limited  to 
the  acreage  described.  As  throwing  light  aa 
this  issue,  the  actual  use  of  tbe  water— that 
is  tbe  extesnt  of  the  use  within  a  reasonable 
time  after  the  decree  was  rendered — ^is  rele- 
vant From  all  these  sources  tbe  ai^mpria- 
tlon,  both  as  to  volume  and  tim^  la  w  may 
be  susceptible  of  determination. 

The  length  of  time  petitioner  may  use  tbe 
water  after  the  point  of  diversion  is  changed. 
If  not  tbe  same  question  as  enlarged  nse,  la 
analogous  thereto,  and  probably  ought  not  to 
be  decided  In  this  special  proceeding — onless 
sa<di  duration  necessarily  results  in  an  en- 
larged lue,  as  explained  later  <nfc— but  sboiildl 
be  litigated,  if  at  all,  in  an  aK>roprIate  pro- 
ceeding In  case  of  a  cratroversy  between  the 
parties  over  the  same  after  tlie  change  is 
made.  The  nrfnma  In  cable  feet  per  seconO, 
however,  should  be  ascertained  in  this  pro- 
oeeding  before  entering  a  decree  permlttlEiK 
tbe  cliange  to  be  made. 

4.  As  has  been  frequently  decided  by  tbls 
court  tlie  right  to  a  change  of  the  polst  oC 
diversion  or  place  of  use  is  not  an  absolute, 
but  a  qualified,  right  which  section  2  of 
the  statute  under  which  this  proceeding  waa 
Instituted  recognises  by  providing  that  Bucb 
change.  If  it  Injuriously  affects  the  vesteO, 
rights  of  others,  shall  not  be  made^  or,  if 
such  Injury  appear,  the  court  aball  decree 
the  change  only  npm  such  terms  and  coxKU- 
tlons  as  may  be  neceasary  to  merent  aoda  in. 
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jarioTU  effects;  and,  if  Impossible  to  make 
sach  terms  and  conditions,  the  application 
most  be  denied.  Tbe  evidence  In  this  case 
withoat  contradiction  shows  that  the  respond- 
ents, as  owners  of  the  Laughlln  ditch,  would 
be  injurioosly  affected  if  the  prayer  of  the 
petitioners  was  granted.  The  Stubbs  and 
Mmer  ditch,  of  which  each  of  the  petitioners 
alleged  a  one-sixth  ownership,  has  priority 
No.  6  on  the  Fountain  creeh  in  this  distflct. 
Respondents  are  owners  of  the  Langhlln 
ditch,  which  has  priorities  Nos.  10  and  17. 
The  petitioners  propose  to  change  the  point 
of  dlversloa  from  the  Stubbs  and  Miller  ditcb 
to  the  head  gate  of  ditch  No.  2,  belonging  to 
the  Fountain  .Valley  Ditch  Company  farther 
up  the  atream.  Between  the  old  and  propos- 
ed new  point  of  dlrersion  Is  the  bead  gate 
or  the  Laugblln  ditch.  After  all  the  water 
ot  the  stream  is  taken  ont  through  the 
LaT^hlin  ditch,  as  the  result  of  seepage  and 
springs,  a  volume  of  water  rises  in  the  bed 
of  the  stream  below  the  head  gate  of  ttie 
Laughlln  ditch,  and  above  that  of  the  Stubbs 
uid  Miller  ditch,  of  from  8  to  6  cnbtc  feet  per 
Mcond  of  time.  If  the  quantity,  or  any  por- 
tion thereof,  decreed  to  the  Stubbs  and  Mil- 
ler ditcb  is  diverted  at  a  i>olnt  on  the  stream 
above  the  head  gate  of  the  Laughlln  ditch, 
the  latter  being  junior  in  point  of  time,  It 
neeeEsartly  f<^lows  that  the  Laughlln  ditch 
will  be  deprived  of  the  benefit  of  such  seep* 
age  and  sprli^  waters,  or  such  portion  there- 
in am  tbe  amount  of  water  proposed  to  be 
Ranged  bears  to  tbe  entire  quantity  of  water 
to  wbieta  the  Stubbs  and  MiUer  ditch  Is  en- 
titled. It  Is  not  a  snfflclent  answer  to  say 
that  two-thirda  of  the  decreed  capacity  of 
the  Stobbfl  and  Miller  dlt^  must  still  be 
taken  ont  at  Its  head  gate^  and  In  times  of 
■cazcitT  ttie  Laughlln  dlteh  would  be  dosed 
down  nntll  after  the  Stubbs  and  Miller  and 
other  ditdies  farther  down  the  stream,  prior 
b  point  ot  tUDB,  are  catlsfled.  The  Laughlln 
dltdi  wonld  BtUI  be  deprived  of  the  bmefit 
of  flie  Indicated  proportlra  of  tbe  se^ge 
and  wpftag  vrater  arising  between  Its  bead 
inte  and  that  of  the  Stubbs  and  Miller  dit^. 
Wbetbw  tbe  injury  wblcb  would  result  to  tbe 
re^mdeirts  if  tbe  iff<voeed  change  was  made 
could  be  provided  against  by  terms  and  con- 
dltloDB  In  the  decree  we  do  not  say.  That 
thej  would  be  injured  is  clear,  and  Qie  court 
Od  not  attempt  to  provide  against  this  In- 
jury, but  entered  an  absolute  decree  per- 
mitting the  change  to  be  made.  If  no  other 
error  bad  been  committed  by  the  trial  court 
this  ime  alone  would  require  a  reversal  of  its 
JudEnumt. 

In  this  oonnecttcm  it  Is  looper  to  ctmslder 
the  oibjecthm  of  TMfpondaits  that  tbe  court 
Tcfuepfl  their  offer  of  evidence  to  show  the 
change  In  the  conditions  affecting  them 
wfaidi  would  eoBOB  if  the  new  point  of  dlrer- 
■kxt  Is  permitted.  The  court  did  give  fun 
scope  to  tbe  parties  in  the  production  of  evi- 


dence in  respect  to  the  flow  of  seepage  and 
spring  water  between  the  head  gates  of  the 
Laughlln  and  the  Stubbs  and  Miller  ditches, 
and  in  this  particular  respondents  have  no 
Just  cause  of  complaint  It  appears,  how- 
ever, that  petitioners  proposed  to  change,  not 
only  tbe  point  of  diversion,  but  tbe  place  of 
use,  and  to  carry  the  volume  of  water  which 
they  claimed  to  own  through  a  new  ditch, 
and  for  the  Irrigation  of  other  lands  and  for 
filling  a  reservoir  at  a  distance  of  four  or 
five  miles  beyond  the  lands,  to  irrigate  which 
the  appropriation  was  originally  made.  Re- 
spondents claim,  and  offered  evidence  to 
show,  that  thereby  there  wonld  necessarily  be 
an  enlarged  use  both  as  to  volume  and  time. 
In  Irrigation  Co.  v.  Water  S.  ft  8.  Co.,  29 
Colo.  469,  68  Pac.  781.  we  said  that  It  was 
not  proper,  in  a  proceeding  to  change  the 
point  of  diversion,  to  go  Into  tbe  question  of 
an  enlarged  use  which  the  petitioner  might 
make  of  the  water  after  the  i>olnt  of  diver- 
sion was  changed ;  but  this  was  immediately 
qualified  by  the  statement  that  1^  the  evi- 
dence showed  that  the  ctmnged  conditions 
necessarily,  or  by  reasonable  Inference,  would 
result  in  an  enlarged  use,  the  petition  should 
not  be  granted.  In  the  light  of  the  offer 
made  by  respondents  the  court  should  have 
permitted  pertinent  erldenc^  if  any,  to  show 
that  tile  proposed  change  wonld  necessarily 
cause  the  injury  which  they  alleged  would 
be  Inflicted. 

For  the  foregoing  reasons  the  Judgment  to 
reversed,  and  tbe  cause  remanded,  with  In- 
stmction  to  the  distrtct  court,  if  further  pro- 
ceedings be  had,  that  th^  be  in  accordance 
with  the  views  herein  expressed. 

Reversed  and  remanded. 

STEBLB,  a  J.,  and  OABBEBT,  J„  con- 
cur. 


STATE  RAILROAD  COMMISSION  et  aL  T. 
PEIOPLB  ex  rel.  DONVBR  &  B. 
O.  B.  CO.  et  Bl. 
(Supreme  Court  of  Colorado.    June  1,  1908.) 

1.  Quo  Wabbahto  (S  12»)  —  PBooKEDinae  — 
FoBic  or  Rbuedt— Statotobt  Pbovisions. 

Tbe  action  for  trying  title  to  a  public  office 
or  franchise  provided  by  Mills*  Ann.  Code,  c.  27, 
is  in  the  nature  of  quo  warranto  at  common  law, 
and  famishes  the  exclnsive  method  by  which  Hit- 
trict  courts  may  investigate  usurpations  of  office. 

[Ed.  Note.— For  other  cases,  see  Quo  Waz^ 
ranto.  Cent  Dig.  i  14;  Dec  Dig.  I  12.*] 

2.  QtTO  WaBBANTO  (I  10*)--PBOaEEDXl(G»~NA- 
Tintl  OT  Rbmcdt. 

Tbe  action  for  trying  title  to  a  public  office 
provided  by  MDla*  Ann.  Code,  c  27,  is  for  the 
protection  of  pnUic  interests,  section  1,  providing 
that,  if  the  district  attorney  refuse  to  bring  the 
action  on  the  complaint  of  a  private  person,  the 

Krson  may  brias  the  action  on  his  own  relation 
the  name  of  toe  people,  not  rendering  the  pro- 
ceeding one  to  safeguard  the  private  ririits  of  the 
relator  against  acts  of  pubUc  officus  In  the  Id> 
tereste  of  the  public,  and  an  action  is  not  main- 
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tainable  thereonder  hj  railroad  companiet  to 
oiut  memberB  of  a  railroad  commlBsioQ  because 
of  fear  that  they  might  in  tbe  fnture  make 
some  order  injurious  to  relators'  private  in- 
terests. 

[Ed.  Xote.— For  other  cases,  see  Quo  Wap- 
ranto,  Dec.  Dig.  §  10.*] 

3.  Quo  Wabbanto  (5  24*)  —  Pbociedings  — 
Durr  OF  Attobnet  Genebax,. 

The  Attorney  General,  as  the  legal  repre- 
sentative of  the  state,  must  determine  In  the  first 
instance  whether  a  public  office  or  franchise  has 
been  usurped,  and  whether  the  public  welfare 
will  be  priHDoted  by  an  action  to  oust  tiie  nsnn- 
er;  bat  he  cannot  by  consent  confer  on  the 
courts  jariBdicti(m  which  they  do  not  possess 
under  the  Gonstitutioa  or  statutes,  aud  cannot, 
by  conceding  that  private  persons  may  bring  quo 
warranto  to  oust  public  officers  under  Mills' 
Ann.  Code,  c.  27,  for  the  safeguarding  of  tbeiz 
private  interests,  confer  Jurisdiction  of  such  an 
action  on  the  courts. 

[Ed.  Note.— For  other  cases,  see  Quo  War- 
ranto, Dec  Dig.  I  24.*] 

4.  CJONsimmoNAi,  Law  (|  70*) —Judicial 
PowEB— Encboachment  ON  Legiblatube. 

Ttie  railroad  commission  being  a  state 
board  performing  functions  of  a  governmental 
nature,  the  judicial  department  has  no  Jurisdic- 
tion to  Interfere  with  it  In  tbe  first  Instance 
and  In  advance  of  its  action,  and  the  district 
court  has  do  jurisdiction  of  quo  warranto  pro- 
ceedings hy  railroad  companies  to  oust  members 
of  the  commission  from  office  on  tbe  ground 
that  their  future  acta  under  the  law  creating  the 
commission  would  injure  relator's  private  In- 
terests, inasmuch  aa  the  law  nnjnatly  discrim- 
inates between  carriers. 

[Ed.  Note.— For  other  cases,  see  Constitattonal 
Law,  Dec  Dig.  S  70.*] 

Goddard  and  Bailey,  JJ„  dissenting  In  part. 

In  Banc.  Error  to  District  Court,  City  and 
County  of  Denver;  Oreeley  W.  Wbltford, 

Judge. 

Quo  warranto  by  the  People,  at  the  rela- 
tion of  ttae  Denver  &  Bio  Grande  Railroad 
CcHnpany  and  others,  against  tbe  State  Rail- 
road CommisBion,  and  Frederick  J.  Cham- 
berlln  and  others,  members  thereof,  to  try 
their  title  to  the  office.  Certain  other  rail- 
road companies  were  allowed  to  Intervene 
as  plaintiffs.  A  demurrer  to  tbe  complaint 
and  to  the  petition  of  intervention  was  over- 
ruled, judgment  was  rendered  ousting  the 
Individual  respondents  from  the  office  and 
preventing  them  from  acting  as  a  railroad 
commission,  and  respondents  bring  error. 
Reversed  and  remanded,  with  instmctlons  to 
dismiss, 

William  H.  Dickson,  Atty.  Gen.,  and  Hor- 
ace Pbelps.  Deputy  Att7.  Gen.,  for  plalntlflte 
In  error.  B.  N.  Clark,  E.  C  Schuyler,  E.  E. 
Whltted,  G.  W.  Waterman,  Cass  Herrlngton, 
Dorsey  &  Hodges,  Rogers,  Cntbb6^^ft  Bills, 
and  Devtne  &  Dubbs,  for  defendants  In  er- 
ror. Chas.  D.  Bayt,  Fred  B.  Wr^t,  and 
H.  Bidden,  amlcl  curUe. 

CAMPBELL,  3.  The  General  Assembly, 
at  its  sixteenth  session,  adc^^ted,  and  the 
Governor  approved,  an  act  to  regnlate  com- 
baott  carriers,  to  create  a  state  railroad  com- 
pitsaloo,  and  preocrlba  and  define  its  duties. 


A  proviso  to  the  first  section  excepts  from 
the  provisions  of  the  act  'fountain  rail- 
roada  operating  less  than  twenty  miles  of 
road,  the  principal  traffic  of  which  is  the 
hauling  of  mineral  from  and  supplies  to 
mines."  Tbe  eleventh  section  creates  a  com- 
misBlon,  to  be  known  as  the  "State  Railroad 
Commission,.''  to  which  Is  given  authority, 
and  on  which,  is  Imposed  the  duty,  to  inquire 
into  tbe  management  of  the  business  of  all 
common  carriers  subject  to  tbe  provi^ons  of 
tbe  ac^  and  to  execute  and  enforce  the  same. 
It  has  other  powers  not  necessary  here  to 
mention,  the  exercise  of  which  Involves  dis- 
cretion and  judgment,  and  after  notice  and  a 
hearing  on  evidence  it  may  make  orders, 
which.  In  a  certain  contingency,  become  bind- 
ing. Sess.  Laws  1907,  i^.  631-W5,  c.  208. 
In  pursuance  of  the  authority  conferred  up- 
on the  Governor  by  tbe  act,  he  appointed  as 
members  of  this  commission  Frederick  J. 
Chamberlln,  Bulkeley  Wells,  and  Halsted 
Bitter,  who  proceeded  to  organize  and  in  all 
respects  to  comply  with  the  provisions  of  the 
act  whereby  they  became,  as  they  claim,  a 
duly  and  legally  constituted  state  railroad 
commission  for  the  purpose  of  exercising  the 
powers  and  performing  the  duties  which  the 
statute  devolved  upon  It.  After  the  commis- 
sion organized,  but  before  it  had  taken  other 
action,  the  plaintiffs,  railroad  corporations 
organized  and  doing  business  as  common  car- 
riers within  this  state — the  district  attorney 
upon  their  demand  having  refused  to  bring 
such  an  action  upon  his  own  relation — them- 
selves, as  relators,  brought  this  action,  under 
the  provisions  of  chapter  27  of  Mills'  Anno- 
tated Code,  against  the  railroad  commission 
and  Ite  members,  to  try  their  title  to  the 
o&ce  which  the  complaint  says  th^  have 
usurped  and  are  unlawfully  holding,  and,  as 
relief,  prayed  that  they  be  ousted  from  such 
office  and  enjoined  from  exercising  the  du- 
ties thereot  Before  the  cause  was  brmight 
to  an  Issue,  certain  other  railroad  corpora- 
tions doing  business  as  common  carriers  in 
this  state  filed  their  petition  of  intervration, 
containing  averments  similar  to  those  in  the 
complaint,  and  asked  to  be  made  plaintiffs 
In  the  action,  and,  against  the  objection  of 
defendants,  such  permission  was  given  by 
the  court  They  also  asked  for  a  temporary 
writ  of  injunction  to  restrain  the  commission 
f KHn  acting ;  but  that  feature,  while  It  might 
be  significant  in  Ite  bearing  on  some  qnestion 
not  here  mooted,  is  not  now  important  The 
sole  ground  open  which  the  original  and  In- 
tervoiing  relators  rely  in  support  of  their 
all^tlon  that  respondoits  have  usurped  & 
public  office  is  that  the  proviso  of  section  1. 
above  quoted,  renders  the  entire  act  absolute- 
ly void,  in  that  it  unjastly  discriminates  be- 
tween  common  carriers,  arbitrarily  including 
some  and  excluding  others  of  the  same  class, 
tbepIalntifCB  being  carriers  who  are  Included, 
and  that  thereby  their  righto  under  tbe  state 
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■nd  federal  Conrtihitionfl  hare  been  rlolated- 
To  Uie  orlglzuU.  complaint  respondentB  de- 
murred, on  tbe  ground  tbat  relators  have  not 
the  1^^  capacity  to  sue,  and  tliat  tbe  com- 
plaint  does  not  state  facts  eufficlent  to 
constitute  a  cause  of  action.  To  tbe  petltlcKi 
or  complaint  of  lnt«*vention  respondents  de- 
murred for  tbe  same  and  otber  reasons. 
These  demurrers  were  overruled  by  tbe  court, 
and,  reQKmdents  electing  to  stand  thereby, 
tbe  court  entered  Judgment  upon  tbe  com- 
plaint and  petition  of  Intervention,  ousting 
and  excluding  tbe  Individual  respondents 
from  tbe  office  of  railroad  commissioner  and 
preventing  them  from  acting  as  a  railroad 
commission.  From  that  Judgment  respond- 
ents sued  but  this  writ  of  error. 

From  the  abstract  of  record  It  does  not 
appear  that  after  the  refusal  of  the  district 
attorney  to  bring  an  action  tbe  plaintiffs  ask- 
ed leave  of  the  district  court,  or  tbat  the 
court  was  asked  or  given  an  opportunity  to 
grant  leave  to  them,  to  institute  or  prose- 
cute this  action.  While  in  tbe  demurrer  to 
the  petition  of  intervention,  but  not  to  tbe 
original  complaint,  the  question  of  tbe  court's 
Jurisdiction  was  raised  and  tbe  right  disput- 
ed of  private  persons,  purely  for  the  protec- 
tion of  their  private  rights,  to  maintain  an 
action  which  primarily  and  properly  is  main- 
tainable only  by  tbe  state  in  its  sovereign 
capacity  and  for  the  protection  of  the  public 
Interests,  the  Attorney  General,  at  tbe  oral 
argument  on  this  review,  stated  that  be  con- 
ceded below  and  does  here  that  plaintiffs 
might  property  maintain  tbls  actl(»i,  and 
tbat  tbe  courts  have  Jurisdiction  to  grant 
tbe  particular  relief  prayed ;  In  otber  words, 
tliat  private  Individuals  or  corporations,  sole- 
ly for  the  protection  of  their  own  private 
rights  may,  as  relators.  Institute  and  main- 
tain an  action  under  chapter  27  of  the  Code, 
which,  in  all  substantial  respects,  is  like  an 
Information  in  the  nature  of  quo  warranto 
at  common  law,  and  have  as  relief  a  Judg- 
ment which  effectually  prevents  a  state 
board,  charged  with  such  duties  as  are  de- 
volved upon  tbe  railroad  commission  by  this 
act,  from  carrying  out  and  enforcing  the 
laws  of  the  state,  and  tbat,  too,  In  the  first 
instance,  and  In  advance  of  any  action  what- 
ever by  tbe  board  In  any  way  Injuriously 
affecting  their  private  rights. 

Under  chapter  27  of  tbe  Code,  tbe  action 
for  trying  title  to  a  pnUlc  office  or  franchise 
"Is  a  substitute  for  tbe  original  common-law 
quo  warranto  remedy.  It  prescribes  an  en- 
larged proceeding,  substantially  by  Informa- 
tion in  the  nature  of  quo  warranto,  and  fur- 
nishes tbe  exclusive  method,  so  far  as  dis- 
trict courts  are  concerned,  for  investigating 
usnrpatloua  of  office.'.*  People  ex  rel.  v.  Lon- 
doner, 13  Colo.  303,  314,  22  Pac  764,  6  L.  R. 
A.  444.  Section  1  of  that  chapter  authorizes 
the  district  attorney,  in  the  name  of  the 
people,  upon  his  own  information,  or  upon 
the  ration  of  a  private  party,  to  bring  tb^ 
actum  against  any  yawaa  who  nsunia  any 
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public  office  or  franchise,  and  it  Is  made  the 
duty  of  tbe  district  attorney,  whenever  he 
has  reason  to  believe  that  such  office  or 
franchise  has  been  usurped,  or  when  he  Is 
directed  to  do  so  by  tbe  Governor,  and  In 
case  the  district  attorney  refuses  to  bring 
the  action  on  the  complaint  of  a  private  par- 
ty,  such  action  may  be  brought  by  such  pri- 
vate party  upon  bis  own  relation  In  tbe 
name  of  the  people.  The  act  also  provides 
tbat  In  a  statement  of  the  cause  of  action  by 
tbe  district  attorney  be  may  set  forth  in  his 
complaint  the  name  of  the  person  rightly  en- 
titled to  the  office,  and  the  court,  in  a  prop- 
er case,  may  adjudicate  bis  title  thereto,  as 
well  as  tbat  of  tbe  incumbent  These  provi- 
sions, however,  which  give  permission  to  a 
private  [urty  to  bring  tbe  action  and  also  to 
have  the  right  of  one  otber  than  tbe  incum- 
bent adjudicated,  do  not  turn  tbe  proceeding 
from  one  to  protect  tbe  public  Interests  Into 
one  to  safeguard  the  purely  private  rights 
of  tbe  relator. 

In  the  Londoner  Case,  supra,  tbe  relator. 
Barton,  and  Londoner,  respondent,  were  op- 
posing candidates  for  mayor  of  Denver,  and 
on  the  face  of  tbe  returns  Londoner  was  de- 
clared elected.  Barton  thereupon,  as  relator, 
brought  an  action  under  this  chapter  of  the 
Code  to  try  Londoner's  title  as  well  as  bis 
own  to  the  office,  asserting  In  his  complaint 
that  the  prima  facie  result  of  the  election 
was  brought  about  by  the  commission  of 
gross  frauds  upon  tbe  elective  franchise. 
Barton  was  permitted  to  institute  and  main- 
tain tbe  action,  and  it  Is  clear  from  tbe  opin- 
ion that  permission  was  granted  because  the 
public  was  directly  Interested  In  an  Investi- 
gation of  the  alleged  frauds ;  tbe  wrong  done 
being  an  abuse  of  tbe  elective  franchise  and 
detrimental  to  the  general  welfare.  In  the 
course  of  the  opinion  by  Chief  Justice  Helm, 
which  probably  contains  tbe  fullest  discus- 
sion upon  tbe  subject  of  quo  warranto  In  our 
own  reports,  It  was  said,  after  discussing  tbe 
nature  of  an  election  contest:  "Quo  war- 
ranto proceedings  on  the  contrary,  deal 
mainly  with  the  right  of  the  Incumbent  to 
tbe  office,  Independent  of  the  question  who 
shall  fill  It  They  are  brought  In  tbe  name 
and  on  behalf  of  tbe  people,  to  determine 
whether  tbe  Incumbent  has  unlawfully  usuip- 
ed  or  Intruded  Into,  or  Is  unlawfully  holding, 
tbe  office.  They  are  not,  primarily.  In  tbe 
interest  of  any  Individual,  but  are  Intended 
to  protect  tbe  public  generally  against  the 
unlawful .  nsui^atlon  of  .  offices  and  fran- 
chises. It  Is  true  that.  In  tbe  absence  of  a 
contesting  statute,  the  common-law  remedy 
by  Information  Is  Invoked  by  contesting 
claimants,  tbougb  the  relief  obtained  is  In- 
adequate, because  tbe  proceeding  stops  with 
tbe  ouster,  the  contestant  not  being  seated. 
2  Dill.  Mun.  Corp.  842-844.  Such  pracUce 
would  be  more  readily  adopted,  under  like 
circumstances.  In  this  state,  since  tbe  pro- 
ceedings by  Information,  made  statutory,  has 
been  ao  enlai^ed  as  to  permit  tiie  a^udlca- 
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tton  oi  the  claimant's  rl^t  to  imsgesslon  aa 
well  as  the  iacumbent's  title.  Code,  c.  27. 
But  the  pabllc  and  prerogatlTe  function  of 
this  proceeding  la  atlll,  under  our  informa- 
tion Btatate,  Its  most  important  character* 
l8tl<%  and  fbia  trial  of  a  contestant* a  claim  la 
secondary  and  subordinate."  From  this  lan- 
guage it  clearly  appears  that  the  snbstltuted 
remedy  under  our  Cod^  like  quo  warranto  at 
the  common  lav,  Is  for  the  protection  of  the 
Interests  of  the  public  as  cratradistlngalahed 
from  the  private  rl^ta  of  a  relator,  and  that, 
when  the  object  of  a  proceeding  is  the  pro- 
tection of  the  latter,  ttie  action  should  not 
be  maintained. 

A  case  exactly  In  point  la  People  ex  rel.  t. 
Colorado  Eastern  BaUway  Company,  8  Colo. 
App.  301.  46  Pac.  2ia  That  was  a  {Woceed- 
Ing  in  quo  warranto  under  tbe  same  chapter 
of  the  Code,  In  which  the  complaint  was  sign- 
ed I^r  the  district  attorn^.  Tbe  facts  were 
that  the  Colorado  Eastern  Railway  Company 
was  seeking  to  condemn  property  belonging 
to  the  Union  Pacific  Railway  Company,  and 
the  latter  company,  as  relator,  brought  an 
action  in  quo  warranto  for  tbe  purpose  of 
securing  a  dissolution  of  the  corporate  ex- 
istence of  the  Colorado  Eastern  BaUway 
Company,  on  the  ground  that  the  lattor  was 
unlawfully  exercising  a  public  franchise 
which  it  once  had  possessed  but  had  forfeit- 
ed. Counsel  upon  both  sides  united  in  pre- 
senting to  the  court  for  determination  the 
matters  In  controversy  and  did  not  question 
the  Jurisdiction  of  tbe  court  In  tbe  premises. 
The  court,  however,  refused  to  determine 
these  matters,  and  said:  "It  Is  not  a  legiti- 
mate litii^tion  which  is  prosecuted  for  the 
enforcement  of  public  rights.  According  to 
our  best  Judgment,  it  Is  a  proceeding  brought 
by  the  Union  Pacific  Railway  Company 
against  the  defendant  corporation  to  enforce 
private  rights  and  redress  private  wrongs. 
This  litigation  is  In  oor  jndgment  wholly 
unnecessary  to  the  protection  of  those  rights 
or  the  redress  of  those  grievances,  and,  while 
we  concede  to  the  litigants  the  right  to  in- 
stitute as  many  suits  and  to  begin  as  many 
proceedings  as  may  seem  expedient  or  neces- 
sary to  enforce  their  claims,  we  do  not  ad- 
mit they  may  Institute  such  proceedings  in 
the  name  of  the  people  for  any  other  than 
public  purposes.  We  confess  the  question 
was  not  raised  by  the  defendant  company, 
but  the  consideration  is  so  entirely  persua- 
sive and  satisfactory  we  unhesitatingly  rest 
our  concIuBloDs  on  that  proposition.  *  *  * 
The  complaint  discloses  no  wrong  done  to 
the  people,  nor  any  act  or  proceeding  by  the 
Colorado  Eastern  Railway  Company  detri- 
mental to  the  public  welfare,  or  likely  to  oc- 
casion harm  to  tbe  people  as  contradistin- 
guished from  ttie  private  relator.  ♦  ♦  • 
The  thing  complained  of  is  the  attempted 
condemnation  of  the  Union  Pacific  Company's 
lands  for  terminal  facilities.  This  Is  not  a 
matter  In  which  the  public  are  Interested. 
It  only  concerns  the  Union  Pacific  BaUway 


Company.  This  la  a  private  wrong  for  which 
there  is  amiple  ranedy  obtainable  in  athet 
suits  and  by  different  proceedings.  *  •  • 
In  addition,  it  seenw  to  tie  pretty  generally 
held  that  thetw  jwoceedlngs  are  always  quasi 
public,  prosecuted  by  law  officers  of  tiie  peo- 
ple, and  only  ar^Iable  to  protect  public  inr 
terests  aa  contradistinguished  from  iwivate 
righte.  Aa  a  rule,  whoever  it  is  discovered 
proceedings  are  brought  for  tbe  lattn  pur- 
pose, thfiy  are  never  entertained,  hut  the 
party  Is  remitted  to  aa  acU<m  at  law  or  suit 
In  equity  to  redress  his  Injuries.  *  •  * 
There  seems  to  be  no  dissent  from  the  gen- 
eral position  that  in  order  to  snppOTt  an  ac- 
tion by  the  people  for  the  redress  of  a  vnrong, 
that  wrong  must  aiqwar  to  have  be«i  done  to 
the  people."  The  authorities  dted  in  ita 
opinion  by  our  Court  of  Appeals  abundantly 
sustain  its  position. 

Our  attention  is  called  to  Pe(q>le  T.  Re- 
gents, 24  Colo.  175,  49  Pac.  286,  as  authority 
for  the  right  of  a  private  rehitor  to  maintain 
quo  warranto  to  protect  his  private  rights. 
Tbe  case  is  not  In  point  and  falls  far  short 
of  being  a  precedent  for  the  present  action. 
That  was  a  proceeding  In  the  nature  of  quo 
warranto  at  the  Instance  of  a  private  relator 
against  the  board  Of  regents  of  tbe  state 
university  to  exclude  it  from  exercising  a 
franchise  whldb  It  had  unlawfully  usurped. 
The  point  was  made  by  respondent,  for  the 
first  time  on  appeal,  that  a  private  relator 
could  not  prosecute  the  action  because  the 
wrong  diiarged  was  done  to  the  public,  and 
not  to  him;  therefore  only  the  state  In  Its 
sovereign  capacity  had  authority  to  right 
sudi  a  wrong.  The  court  gave  several  rea- 
sons why,  under  the  facts  of  that  case,  the 
objection  ought  not  to  be  snstalned.  The 
conclusive  one  was  that  the  Attorney  Gen- 
eral, by  statute,  is  made  the  attorney  of  the 
board  of  regents,  and  In  the  Supreme  Court 
has  full  charge  of  all  actions  running  in  the 
name  of  the  people,  including  actions  In  quo 
warranto,  and,  unl»s  a  private  relator  could 
maintain  an  action  of  that  sort  against  the 
board  of  regents,  a  miscarriage  of  justice 
mlgbt  result,  greatly  to  t2ie  Injury  of  the  pub- 
lic. There  is  another  essential  dlO!erence  l>e- 
tween  People  v.  Regents  and  the  case  In 
hand.  There  the  wrong  charged  was  con- 
fessedly done  to  the  pnbUc,  and  the  object 
was  to  protect  public  Interests,  not  the  rights 
of  the  relator.  Here  the  wrong  charged  Is 
not  to  the  public,  but  solely  to  the  private 
rights  of  the  relators,  and  the  avowed  object 
la  not  to  safeguard  public  interests,  but  to 
protect  their  private  rights  against  acts  of 
public  officers  done  solely  In  the  Interests  of 
the  public. 

Let  us  then  apply  the  foregoing  prlndplee 
announced  by  the  courts  of  this  and  other 
states  to  the  facts  of  tbe  case  in  hand.  The 
plaintiffs  here  do  not  pretend  that  they  have 
brought  this  action  as  public  ben^actora. 
They  avowedly  are  In  court  for  the  protec- 
tion Of  their  own  propo^  rl^ta.  .They 
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make  no  daim  that  if  the  act  is  ralld  tiiie 
iBdlTldaal  respondents  are  not  l^ral  incum- 
bentB  of  the  office.  There  IB  no  defect  in 
th^  appointment,  and  no  other  persons  hare 
made  any  claim  to  the  office.  Flaintiffs  seek 
to  oust  reepondenta,  not  becanse  the  latter 
hare  taken  any  action  or  made  any  order 
that  Injures  them,  bnt  because  they  fear 
that,  if  respondents  are  permitted  to  hold  of- 
fice and  ezerdae  the  dntles  thereof  as  pre- 
scribed by  ibis  act,  some  order  which  they 
may  hereafter  make  will  be  injnriona  to 
plahrtHft.  There  is  no  all^atlon  in  the  com- 
Idatat  that  public  interests  will  stifFer  if  re> 
qEwndoits  exercise  the  duties  of  their  of- 
fice, er  that  tb«  public  welfore  will  be  pro- 
moted bf  ooBtlng  them.  The  sole  and  the 
only  reason  which  relators  gire  for  ee^ln? 
to  onst  respondents  Lb  to  protect  their  pure- 
ly private  interests  as  contradletit^lshed 
from  the  rightii  of  the  people.  Primarily, 
this  remedy  belongs  to  the  state,  In  its  sov- 
ereign capacity,  to  protect  the  Interests  of 
the  people  as  a  whole  and  guard  the  public 
welfare  by  ousting  incumbents  of  office  who 
wrongfully  hold  to  the  injury  of  the  publia 
Hie  district  attorney  or  the  Attorney  Gen- 
eral, as  the  case  may  be.  Is  the  proper  one 
to  determine,  in  the  first  instance,  when  the 
iDt^wts  of  the  public  justify  a  resort  to 
this  remedy.  The  absurdity  of  permitting  re- 
lators to  maintain  this  action  and  the  incon- 
Ustent  attitude  of  the  Attorney  General  in 
conceding  thetr  right  to  do  so  become  at  once 
apparrat  when  it  is  considered  tliat  the  At- 
torney General  tiimself,  as  the  chief  l^al 
officer  of  the  state,  Is  here  in  the  interests  of 
the  people  to  promote  the  public  welfare  by 
resisting  the  very  claim  which  the  plaintlflCs 
make.  If  it  is  to  the  Interest  of  the  public 
that  resjwndenta  be  ousted  and  the  statute 
under  which  they  were  appointed  declared 
Toid.  the  Attorney  General  sliould  be  here  as 
the  relator,  and  not  as  representing  respond- 
ents. If  the  object  of  the  action  Is  what  re^ 
latora  say  it  is,  merely  to  protect  their  prop- 
erty interests,  the  Attorney  GSeneral  should 
not  concede  their  right  to  invoke  as  a  r^- 
edy  that  which  peculiarly  belongs  to  the 
state  and  by  means  of  which  it  rights  wrongs 
done  to  the  public,  but  not  to  private  par- 
ties. 

For  our  present  purpose  we  may  assume 
that  the  lawmaking  body  of  the  state  has 
declared  that  this  act  Is  a  wholesome  and 
salutary  one;  that  It  is  in  the  Interests  of 
the  people  at  large  that  common  carriers 
shall  be  regulated  and  controlled  by  the 
state.  It  is  made  the  duty  of  the  Attorney 
General,  as  the  l^i;al  representative  of  the 
state,  to  uphold  the  constltationality  of  legis- 
lative enactmoits  when  he  believes  them  val- 
id, and  that  Is  iMredsely  the  position  he  as- 
Bumes  here.  His  contention  Is  that  this  act  is 
valid  and  wise  l^islatlon.  He  must  for  him- 
self determine,  la  the  first  instance,  whether 
a  public  olBoe  or  a  franchise  has  been  usurped, 
and  whether  the  public  welfare  frill  be  promote 


ed  by  a  proceeding  to  oust  the  usurper.  It  is 
likewise  for  him  to  determine  whether  and 
to  what  extent  he  will  furnish  to  those  at- 
tacking the  constitutionality  of  an  act  fadl- 
itiea  for  rendering  It  abortive;  but  he  can- 
not, nor  can  parties  to  a  suit  by  agreement, 
prescribe  the  practice  which  the  courts  shall 
follow,  or,  by  consent,  confer  upon  them  Ju- 
risdiction of  a  sobject-matter  which  they  do 
not  by  the  Constitution  or  statutes  possess, 
even  though  either  or  both  are  Impressed 
with  the  wisdom  or  feasibility  of  the  meth- 
od of  procedure  they  have  selected.  In  dis- 
charging the  duty  whl(A  the  supreme  law  of 
the  ConBtltotlon  has  imposed  on  them,  courts 
reserve  to,  and  exercise  for,  themselves  the 
power  to  determine  such  Important  ques- 
tions. Our  conclusion  is  that  tills  is  not  a 
proper  case  for  the  prosecution  of  a  proceed- 
ing in  the  nature  of  quo  warranto,  because 
it  Is  conducted,  not  in  the  interests  of  the 
public,  bnt  by  private  relators  to  protect 
their  own  private  interests.  In  addition  to 
the  foregoing  authorities  and  those  cited  in 
the  Londoner  and  Colorado  Eastern  Cases, 
see  People  v.  People's  Gaslight  Ca,  205  111. 
482.  68  N.  E.  900,  96  Am.  St  Rep.  244;  Ton- 
cray  v.  Budge  (Idaho)  OS  Pac.  26;  State  v. 
A.,  T.  &  S.  F.  Ry.  Co.,  176  Mo.  687,  75  S.  W. 
776,  63  L.  R.  A.  761.  The  latter  case  is  par- 
ticularly In  point  that  the  proceeding  under  a 
similar  statutory  provision  cannot  be  main- 
tained where  the  object  is  solely  for  the  vin- 
dication of  private  rights. 

There  is  another  sulntantlal  reason  why 
this  action  cannot  be  maintained.  If  the  de- 
cision of  this  court  in  People  ex  rel.  Alexan- 
der V.  District  Court,  29  Oolo.  182,  68  Pac. 
242,  Is  to  stand — and  the  parties  here  do 
not  attack  it,  but,  on  the  contrary,  cite  it  in 
support  of  their  present  contention  that  the 
remedy  here  invoked  is  appropriate,  and  we 
therefore  shall  not  reconsider  it,  but  treat 
it  as  the  law  in  this  state— the  district  court 
was  without  Jurisdiction  to  hear  and  deter- 
mine this  action.  In  that  case  the  general 
revenue  act  of  1001  (Laws  1001.  p.  241,  c. 
94),  creatli^  a  state  board  of  assessors,  was 
involved.  That  portion  of  the  act  which 
created  this  body  had  been  declared  un- 
constitutional by  the  district  court  of  "Pue- 
bio  county,  and  afterwards  the  same  court, 
by  tojunctlon,  restrained  the  board  from  per- 
forming its  official  duty  under  the  act  There- 
upon the  Attorney  General  brought  an  orig- 
inal proceeding  in  the  81^)reme  Court  to  pro- 
hibit the  district  court  from  enforcing  the 
injunction.  Ttie  temporary  writ  of  prohibi- 
tion was  made  permanent,  and  In  the  course 
of  the  opinion  by  Mr.  Justice  Steele  it  was 
said:  "We  are  of  opinion,  also,  that  the  acts 
to  be  performed  by  the  board  were  not  such 
as  may  be  enjoined,  and  that  the  complaint 
presented  to  the  district  court  does  not  state 
facts  requisite  to  give  a  court  of  equity  Ju- 
risdiction to  interfere  by  injuncttoa"  Mr. 
Justice  Gabbert  read  a  concorring  opinion. 
In.  whidi  he  ttiongfat  Urnt  the  dlaensdon  bad 
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taken  a  wider  range  than  necessary  for  a 
decision  of  the  rltal  question  inTolTed;  but 
he  concurred  in  the  conclualou,  and  said 
that,  since  the  state  board  of  assessors  was 
charged  with  executing  laws  goTemmental 
In  their  nature,  the  Judicial  department  of 
the  state  government  'does  not  have  power 
by  Injunction  to  control,  in  the  first  instance 
and  in  advance  of  action,  the  executive  de- 
partment In  the  exercise  of  such  functions. 
In  response  to  the  argument  that  the  Juris- 
diction of  the  district  court  to  entertain  the 
proceeding  liad  not  been  challenged  below  and 
could  not  for  the  first  time  be  raised  In  the 
Supreme  Court,  Mr.  Justice  Gabbert  said 
that,  while  the  ordinary  rule  was  tliat  a  writ 
of  prohibition  would  not  be  granted  by  this 
court  unless  the  lower  court  had  passed,  or 
been  given  an  opportunity  to  pass,  upon  its 
own  Jurisdiction,  still,  where  the  question 
was  one,  as  there,  pubUd  juris,  and  the  peo- 
ple were  directly  interested,  this  court,  of  its 
own  motion,  would  raise  and  decide  the  ju- 
risdictional question.  A  reading  of  the  two 
opinions  shows  that  the  decision  was,  not 
that  Injunction  was  not  the  proper  remedy, 
and  that  the  parties  might  by  some  ordinary 
or  extraordinary  legal  remedy  accomplish  the 
result  aimed  at  by  the  writ  of  Injunction, 
but  the  conclusion  was  put  squarely  upon 
the  proposition  that,  In  the  first  instance  and 
in  advance  of  action  by  an  executive  or  ad- 
ministrative officer  or  board  performing  func- 
tions of  a  governmental  nature,  the  judi- 
cial department,  by  any  kind  of  action,  legal 
or  equitable,  does  not  have  jurisdiction  to 
interfere  with  them.  If  that  doctrine  Is 
sound,  it  necessarily  follows  that  the  dis- 
trict court  did  not  have  jurisdiction  In  the 
pending  action  of  private  relators  to  protect 
private  interests  to  oust  respondents  from 
office.  Whether  the  commissiOQ  Is  a  part 
of  the  legislative  or  executive  department  Is 
immaterial.  The  same  rule  applies  to  legis- 
lative and  executive  officers.  Upon  this  rail- 
road commlBSion,  of  which  respondents  are 
members,  the  act  imposes  the  duty  of  enforc- 
ing its  provisions,  and  this  duty  calls  for 
the  exertise  of  Judgment  and  discretion  of  a 
high  order.  While  performance  of  snch  du- 
ties may  not  be  Indispensably  necessary  to 
the  conduct  of  government  In  the  sense  that 
the  exercise  of  the  power  of  assessment  and 
taxation  is,  yet  the  power  which  the  com- 
mission possesses  is  administrative  In  its 
nature,  and  In  some  particulars,  perhaps, 
quasi  judicial,  and  calls  for  the  exercise  of 
judgment  and  discretion  upon  erldeace  and 
after  a  bearing. 

In  a  late  case,  C,  B.  &  Q.  B.  B.  Co.  t. 
WInett  et  al.,  162  Fed.  242,  In  which  the 
opinion  was  filed  April  17,  1908,  the  United 
States  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  announced  a  similar  doctrine. 
The  state  railway  commission  of  Nebraska 
notified  the  railroad  company  that  on  a  day 
in  the  future  It  would  ofmsider  the  question 
of  fizlDg  ttit  ittw  on  grain  and  grain  pro- 


ducts in  straight  car  loads,  transported  be* 
tween  points  In  Nebraska,  and  that  the 
rates  contained  In  a  schedule  attached  to 
the  notice  would  be  adopted  with  snch 
changes  and  modifications  as  were  deemed 
necessary,  unless  good  and  sufficient  cause 
should  be  shown  why  they  should  not  be. 
The  only  cause  attempt^  to  be  shown  by  tlie 
railroad  company  was  the  filing  In  the  Cir- 
cuit Court,  on  the  next  day  after  the  day  set 
for  hearing  before  the  conunisslon,  of  a  bill 
In  equity,  the  only  object  of  which,  the 
court  said,  was  perpetual^  to  restrain  the 
conunisslon  from  even  considering  the  ques- 
tion of  establishing  or  fixing  such  rates. 
The  Circuit  Court  sustained  a  demurrer  to 
the  bill,  which  on  the  apiksal  was  affirmed. 
It  does  not  appear  that  the  plaintiff  attacked 
the  constitutionality  of  the  act  under  which 
the  commissioners  were  elected,  but  based 
its  right  to  relief  chiefly  upon  the  ground 
that  the  pn^Ktsed  rates  were  unjust,  unrea- 
sonable, and  confiscatory.  Hie  majority 
of  the  court  held  that,  since  the  general 
power  to  fix  rates  between  points  within  the 
state  belongs  to  the  liOgialature  <tf  each 
state,  which  may  delegate  the  power  to  a 
commission  established  for  that  purpose* 
"courts  of  equity  will  not  Interfere  by  Ln- 
junctl<Hi  to  control  the  exercise  of  tbla  pow- 
er in  advance."  While  It  was  conceded  In 
the  opinion  that  the  railway  commission 
could  not  confiscate  the  pnvertgr  of  the  rail- 
road company  by  the  men  conirideratlim  of 
the  question  mentioned  In  Uie  notice^  stUl,  if 
it  could  do  so,  "the  Judldi^  cannot  control 
its  actions  In  adrance."  In  reply  to  the 
argument  that,  if  relief  toy  lnjunctl<m  could 
not  be  given,  the  railroad  company  would  be 
subjected  to  a  mnltlplictty  of  sntts  and  suf- 
fer irreparable  damage,  the  eonrt  said  that 
such  fact,  "when  compared  with  the  neces- 
sity of  maintaUilng  in  all  Its  Integrity  the 
proposition  that  the  Judiciary  will  not  week 
to  control  legislative  action  In  advance,  In 
dwarfed  into  insignificance."  The  court  held 
that  the  bill  was  prematurely  filed,  but  that 
the  railroad  company  might,  after  the  sched- 
ule of  rates  had  gone  Into  ettect,  file  a  bill  In 
equity  to  enjoin  the  enforcing  of  rates,  if 
they  were  confiscatory,  as  claimed.  Perhaps 
the  federal  court  did  not  explicitly  declare, 
as  did  our  own  court  In  the  State  Assessors 
Case,  that  the  judiciary  is  wholly  without 
jurisdiction  in  such  a  case  as  this;  but 
It  certainly  declajred  that  a  court  of  equity 
would  not  interfere  In  advance  of  action, 
and  the  principle  ot  the  decision  Is  Just  aa 
applicable  to  an  action  at  law  as  to  a  snlt  in 
equity. 

I  am  authorized  to  say  that  Chief  Justice 
STEELE  concurs  in  the  Judgment  of  re- 
versal for  the  reasons  announced  herein,  and 
also  for  the  reason  that  It  is  bis  opinion 
that  the  act  in  question  is  not  violative  of 
the  Constitution;  and  that  Justices  GOD- 
DABD  and  BAILfiZ  dissent  from  the  con* 
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clii8l<m  reached  bjr  the  majority  ot  Oie  court 
upon  tbe  queBtloii  of  Jvrlsdlctltm. 

Id  view  of  the  ft>r^lng  consldAratloiUt  we 
hold  titot  the  district  ooort  ought  not  to 
have  beard  or  determined  thla  acthm  on  Its 
merlta,  but  ahonld  have  entered  an  order  of 
dlsmlaaaL  Its  judgment  la  therefore  re- 
Tenedt  and  the  cauae  remanded,  with  In- 
Btmctlona  to  the  district  ooort  to  racaCe  Ita 
former  decree  and  enter  a  new  one  dlsmlss- 
Ing  the  action  without  prejudice. 

Rerersed  and  remanded. 

SFIBELE,  a  X,  and  OABBBBT  Bud  IfAX- 
WELL,  JJ^  ccmcur.  GODDARD  and  BAIL- 
ET.  JJ^  dlsaenb  BMM,  J.,  waa  not  present 
at  the  hearinc  ud  took  no  part  In  the  de- 
dakm. 


CITY  AND  COUNTY  OF  DHNVEOl  T. 
BOTTOM. 

(Sapreme  Gonrt  of  Colorado.    Tnlr  6,  1008. 
Rehearing  Denied  Not.  11,  1908.) 

1.  CouirriEs  ({  222*)— Glaus  AoAiNerr— Con- 
ditions Fbecbdert  to  Reootebt. 

A  complaint  against  the  dty  and  county 
of  Denver  for  serrices  as  county  attorney  of  tbe 
fonner  county  <^  Arapahoe  on  the  theory  thst 
the  claim  was  a  liability  of  that  county,  pay- 
ment of  which  was  assumed  under  Const,  art. 
2U,  by  the  city  and  county  of  Denver,  was  fa- 
tally defective,  where  it  failed  to  Allege  that 
tbt  claim  was  preHented  to  the  new  county  in 
compliance  with  Mills'  Ann.  St.  S  801,  requfrins 
a  claim  against  a  coooty  to  be  presented  to 
the  county  board  before  an  action  shall  be  main- 
tainable thereon. 

[Ed.  Note.— For  other  cases,  see  Goanttes^ 
Cent.  Dig.  i  856;  Dec.  Dig.  i  222.*] 

2.  MaNDAHUB  (I  109*}-~-SnBJEOT8  AND  PUB- 

roHES  OF  Belief— Payment  of  Debts  and 
CiAiue. 

Mandamus  against  the  county  treasurer  is 
the  proper  remedy  to  enforce  payment  of  a 
claim  against  the  county  for  which  warrants 
have  been  issued. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  «  227,  237 ;  Dec  Dig.  {  109.*] 

Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver ;  John  I.  MuUins,  Judge. 

Action  by  John  T.  Bottom  against  the  City 
and  County  of  Denver.  Judgment  for  plain- 
tiff, and  defendant  appeals,  and  plaintiff  aa- 
Bigna  cross-erron.   Reversed  and  remanded. 

W.  B.  Tebbetta  and  H.  A.  Lindsley,  for  ap- 
pellant.  Harrr  B.  Kell7,  for  appellee 

GAUPBELI4  X  On  November.  20.  1903. 
John  T.  Bottom  brotight  an  action  against 
the  dty  and  county  of  Denver,  and  in  tils 
complaint  alleges  that  he  waa  employed  as 
coun^  attorney  by  the  board  of  county  com- 
missioners of  the  former  county  of  Arapa- 
hoe, and  that  be  rendered  tbe  services  con- 
tracted for,  and  that,  by  article  20  of  the 
Constitution,  defendant  became  liable  to  pay 
t2iereCor.  Upon  the  laanes  joined  platntlfl  re- 
covered a  Judgment  In  the  sum  of  $1,140.80, 


and  defendant  appealed.  Plaintiff  asalgns 
eiuaa  arioi'i. 

Defendants  UaUllty  dcipoida  In  part  vffm 
tbe  validity  of  the  omtract  of  emplcvment, 
and  partly  upcm  the  construction  to  be  given 
to  article  20,  by  which,  among  other  tbli^ 
the  fonner  connly  of  Arapahoe  wai  abollabed 
and  Oim  new  dty  and  county  of  Denver,  de- 
fttidant  herein,  waa  created.  At  the  time 
this  action  was  begun,  and  when  Judgment 
was  rendered,  some  dedalxma  had  been  an- 
nounced !>y  this  court  construing  some  por- 
tlou  of  this  artlcla  After  this  appeal  was 
taken  other  dedalons,  some  of  them  after  the 
brief*  were  filed,  explaining  the  same  and 
other  provisions,  were  bonded  down,  which 
counsel  say  control,  or  affect,  this  action. 
We  have  sot  bad  the  benefit  of  argumoit  ot 
counsel  as  to  their  pertinouy  and  bearing, 
and.  considering  this  and  other  facts  preoait- 
ly  to  be  mentioned,  we  do  not  consider  it  ap* 
prc^rlate  at  this  time  to  itass  upon  the  merits 
fnrUiw  than  Is  necesaary  In  considering  our 
statute  relating  to  county  government  and 
the  dedsltms  uptm  It. 

Plaintiff's  theory  of  hla  rights  undra  Us 
contract  of  employment  with  Ibe  board  of 
commissioners  ot  tbe  fonner  county  of  Ara< 
pahoe  la  that  tbe  claim  omstltotea  a  legal 
liability  of  that  county;  that  la.  a  claim 
against  a  county,  not  a  dly,  payment  of 
which  waa  assumed,  as  one  of  the  results  of 
article  20,  the  new  dty  and  county  of 
Denver.  One  the  ttilngB  already  determin- 
ed by  thla  court  la  that  artide  20  does  not 
affect  state  or  coun^,  but  only  local  or  mu- 
nlcl[»l,  government  County  government  and 
county  offices  remain  In  the  new  the  same  aa 
in  all  other  counties  of  tbe  state,  and  lbs  mn- 
nidpal  and  county  government  Is  distinct 
The  new  county,  as  one  of  the  governmental 
subdivision  of  the  state,  and  its  board  of 
county  commlsdoners.  were  l^lly  existing 
when  this  action  was  begun.  Plaintiffs  claim 
against  the  new  county,  if  good,  must  be  en- 
forced as  a  claim  against  the  county  govern- 
ment of  this  new  corporate  body,  and  be  must 
follow  the  statutes  of  this  state  which  fur- 
nish tbe  procedure  for  the  allowance  of 
claims  against  counties.  Section  801.  Hills' 
Annotated  Statutes,  provides  that  "all  claima 
and  demands  held  1^  any  person  against  a 
coun^  shall  be  preaented  for  audit  and  al- 
lowance to  the  board  of  county  commission- 
ers of  the  proper  county,  lu  due  form  of 
law,  before  an  action  In  ai^  court  shall  be 
maintainable  thereon.'"  If  the  claim  bere 
sued  upon  Is  a  legal  liability  of  the  new 
cotinty.  as  to  which  we  express  no  opinion, 
plaintiff  was  not  under  this  statute  entitled 
to  maintain  an  action  In  court  to  enforce  it 
UDlcss  he  had  previously  presented  the  de- 
mand to  Its  board  ot  commlaslonera  for  audit 
and  allowance  and  the  aame  bad  been  disal- 
lowed. There  Is  no  auction  In  the  com- 
plaint that  he  complied  with  tbls  provision  of 
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tbe  lav,  and  bla  pleadins  was  tber^re  ffr 
tally  defectlTe.  Rio  Grande  Conntr  t.  Phye, 
27  Cola  107.  09  Fac.  65;  Beeney  r.  Irwin,  6 
Colo.  App.  66,  89  Paa  900;  Partu  T.  Haji, 
11  Cola  App.  416,  S8  Pac.  893. 

PlalntlfTB  case  Is  not  aided  by  the  fact, 
which  we  gather  ttam  tbe  record,  that  he  did 
comply  with  this  statute,  and  received  cona- 
ty  warrants  for  at  least  some  pwUon  of  Us 
claim.  The  same  sectloa  which  reiinlres  a 
presentation  of  claims  and  dunands  for  audit 
and  allowance  provides  how,  and  oat  of  what 
fund,  warrants  which  are  imoed  npon  the 
allowance  fliereof  shall  be  paid.  If  plaintiff 
has  warrants  for  his  claim,  his  proper  action 
Is  mandamus  against  the  county  treasurer  If 
the  latter  refuses  payment  Plaintiff,  how- 
ever, ought  not  to  sue  upon  such  warrants 
and  obtain  Judgment,  because,  if  be  did  so, 
he  would  not  be  entitled  to  an  necution 
against  the  county,  but  onl^  other  warrants 
to  the  amount  of  tlie  Judgment.  This  would 
be  an  idle  procednre,  which  the  courts  will 
not  tolerate.  It  is  snffldent,  however,  to  say 
that  the  causes  of  action  in  the  ctunplalnt 
were  not  based  npon  warrants,  but  vpon  un- 
preaented  claims  which  it  V»  alleged  the 
coun^  refuses  to  pay.  The  Jndgmoit  is 
therefore  reversed,  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  with 
this  opinion,  with  leave  to  the  parties  to 
amend  their  pleadings  and  to  bring  in  other 
parties  as  they  may  be  advised. 

Reversed  and  remanded. 

STEELE,  a  J.,  and  GABBE^tTf  J.,  concur. 


HBNDBRSON  v.  SFBATLEX. 
(Supreme  Court  ot  Ocdorada    Jnly  6,  1008. 
Rehearing  Denied  Nov.  11,  lOOS.) 

1  OONTBAOTS  (I  112*)  —  PBOHXSI  V>  MAKBT 

COITSIDEBATION . 

Where,  in  an  action  for  breach  of  a  con- 
tract for  Bopport  in  conBlderation  of  a  release 
of  a  promise  to  marry,  it  appeared  from  plafn- 
tlFs  complaint  and  testlm<»)y  that  her  cohabita- 
tion with  defendant  did  not  take  place  antil  long 
after  tbe  promise  to  marry,  it  was  not  ihown 
ttiat  the  promise  to  marry  was  In  cmiflideratiott 
of  present  or  future  seznal  Intnconr&e  bo  as  to 
be  against  public  policy. 

[E)d.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  S  514;  Dec.  Dig.  S  112.*] 

2.  CONTBACTS  ((  216*)  —  CONTBACT  FOE  SUP- 
POET— TEBHIHATIOn— MABBIAOX  OF  FEMAI.E. 
Where  defendant  contracted  to  snpport 
plaintiff  In  cMisideratlon  of  her  releasing  aim 
from  a  promise  to  marry,  and  thereafter  plain* 
tiff  married  another,  from  whom  she  was  soon 
divorced,  being  a&able  to  perform  domestic  du- 
tin  becaose  of  defendant's  alleged  miscondnct, 
wherenpon  he  again  contributed  to  her  support 
on  account  of  tne  contract,  such  contract  was 
not  abrogated  by  her  marriage. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  i  215.*] 

8.  CoNTBAOTS  ii  65*)  —  PaoinsE  TO  Mabst  — 
Release  —  CoNsiDSRATion  —  ConrsAor  fob 

SCPPOBT. 

Where  defendant's  promise  to  marry  plain- 
tiff was  valid,  and  not  contrary  to  public  pol- 


icy, her  SDbsequent  agreement  to  release  defend- 
ant from  such  prtKuise  in  consideratitm  of  a  new 
contract  to  support  her  was  based  on  a  suffi- 
cient consideration,  and  enforceable. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  |  293;  Dec.  Dig.  {  65.*] 

4.  gortraotb  (|  0*)— comckact  vob  sufpobt 
— Dbfinitkhess. 

A  contract  to  support  plaintiff  so  long  as 
she  suffered  from  a  diseased  limb  or  other  in- 
juries in  consideration  of  her  relieving  defendant 
from  his  promise  to  marry  her  was  not  defective 
for  Indefiniteness  or  uncertainty  aa  to  the 
amount  to  be  raid  for  plaintiff's  support;  de- 
fendant being  liable  for  such  amount  as  was 
reasfHiably  necessary,  to  be  determined  by  a 
jury. 

[Ed.  Note.— For  othw  cases,  see  Contracts, 
Cent  Dig.  a  10-20;  Dec  Dig.  {  9.*] 

Appeal  from  District  Court,  City  and 
Counly  of  Denver;  Peter  L.  Palmer,  Judge. 

Action  by  Myrtle  Henderson  against  Louis 
F.  Spratlen.  Judgment  for  defraidant,  and 
plaintiff  appeals.  Reversed. 

Whitford  &  May  and  O.  N.  Hilton,  for  ap- 
pellant G.  F.  Clay  and  Geo.  P.  Steely  for 
appellee. 

STEELE,  a  J.  The  plaintiff  alleged 
In  her  complaint,  and  proved,  that  the  de- 
fendant promised  to  marry  her,  and  at  divers 
and  Innumerable  times  thereafter,  avowing 
his  sincerity  of  purpose  to  marry  her,  he  pro- 
cured her  to  cohabit  with  him;  that  Bald  co- 
habitation b^an  In  the  winter  of  1889,  and 
continued  up  to  the  month  of  Jply,  1^3. 
She  also  allies  and  proves  that  at  the  re- 
quest of  the  defendant  she  submitted  to  sever- 
al surgical  operations,  by  reason  of  which  she 
sustained  very  serious  and  painful  injuries  to 
her  person,  and  that  by  reason  of  the  said 
operations  she  has  been  sick,  sore,  and  lame, 
and  will  continue  so  to  be,  and  she  has  also 
received  great  and  prolonged  nervous  shocks, 
and  that  the  said  operations  and  Injuries 
have  resulted  in  shattering  and  rulnlog  her 
nervous  aystem  and  have  rendered  her,  and 
stfll  render  her,  and  will  always  render  her, 
weak,  sickly,  and  wholly  unable  and  unfit  to 
earn  a  livelihood  and  to  maintain  and  sup- 
port herself,  and  unfit  to  marry  and  to  per- 
form domestic  and  wifely  dutlea,  that  by  rea- 
son of  the  operations  aforesaid,  and  as  a  re- 
sult of  her  being  unable  to  procure  proper  at- 
tention, through  the  failure  of  the  defendant 
to  perform  the  terms  of  hia  agreement  to 
have  her  properly  taken  care  of,  it  will  be 
necessary  to  have  one  of  her  legs  amputated. 
It  also  appears  that  in  the  year  1893  the  de- 
fendant visited  plaintiff  at  her  home  In  St 
Joseph,  Mo.,  and  then  and  there  Informed  her 
that  he  conld  not  marry  ber  because  his  par- 
ents objected  to  the  marriage,  and  tiiat  he 
then  and  tbere  promised  her,  as  stated  by  the 
plaintiff:  "If  I  would  release  him  from  his 
promise  of  marriage,  he  would  take  care  of 
me  and  support  me  just  so  long  as  I  suffered 
from  tbia  limb  or  any  injuries" — which  said 
promise  on  the  part  of  tbe  defendant  the 
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plaintiir  tben  and  there  accepted,  although  the 
plaintiff  was  at  that  time,  and  at  all  times 
prerlons  thereto,  ready  and  willing  to  marry 
the  defadant  It  developed  upon  the  trial 
that  In  the  year  1897  the  plaintiff  had  mar- 
ried 8  man  by  the  name  ot  Lee,  and  had  lived 
with  him  for  two  or  three  years  as  bis  wite, 
when  he  procured  a  divorce.  The  court  In- 
Btructed  the  Jury  to  return  a  verdict  In  fa- 
vor of  the  defendant,  which  It  did,  and  there- 
upon Judgment  In  favor  of  the  defendant  was 
duly  entered.  From  this  judgment,  the  plahi- 
tlff  took  an  ax^teal  to  the  Court  of  ^peala 

The  allegations  of  the  complaint  are  sus- 
tained by  the  evidence,  and  it  appeared  from 
the  testimony  that  the  defendant  had  paid  to 
the  plaintiff  certain  soms  of  money  upon  ao> 
count  of  his  contract  to  maintain  and  sup- 
port plaintiff  as  late  as  the  year  1902.  The 
defendant  claims  In  sapirart  of  the  Judgment: 
(1>  That  the  alleged  contract  is  void  as 
against  public  policy  and  good  morals.  (2) 
That  there  Is  no  valid  consideration  for  the 
contract  (3)  That  there  could  be  no  nova- 
tion of  a  void  contract  (4)  That  the  contract 
la  too  indefinite  and  uncertain.  In  support 
of  the  d^endant's  contention  that  the  alleged 
contract  is  void  as  against  public  policy  and 
good  monla,  counsel  claim  that  the  testi- 
mony shows  that  the  promises  of  marriage  as 
made  were  in  consideration  of  present  and  fu- 
ture Interomrse  and  cohabitation,  which  end- 
ed In  the  sommer  of  188S,  and  that  a  omtract 
of  marriage  In  consideration  of  sexual  inter- 
course is  void  and  contrary  to  good  morals. 
But  we  do  not  so  read  the  plaintiff's  testi- 
mony. From  the  complaint  and  from  her  te»- 
tlmony  it  appears  that  the  cohabitation  did 
not  take  place  until  after  the  promise  to  mar- 
ry, BO  that  the  coodderatlon  for  the  promise 
to  marry  was  not  that  ct  present  or  rutnre 
sexual  Intercourse. 

The  court  adopted  the  theory  of  defend- 
ant's connsel,  that,  assuming  the  contract  to 
be  valid.  It  was  abrogated  by  the  marriage 
of  the  plaintiff,  and  that  the  plaintiff  was 
not  entitled  to  recover  because  public  policy 
intervened  to  prevent  No  authorities  are 
(dted  by  counsel  holding  that  a  contract  such 
as  is  shown  to  have  been  entered  into  be- 
tween the  parties  here  Is  terminated  by  the 
marriage  of  the  woman.  It  is  not  contended 
that  the  contract  its  terms  terminated  up- 
on the  marriage  of  the  woman,  but  that  there 
must  be  inserted  Into  the  contract,  by  a  broad 
pabllc  policy,  words  which  relieve  the  man 
from  liability  after  the  marriage  of  the  wo* 
man.  It  la  probably  true  that  a  married  wo- 
man cannot  maintain  an  action  to  compel 
support  under  a  contract  made  upon  ttie  con- 
sideration and  nndrar  the  drcumstances  the 
contract  sued  on  in  this  case  was  made. 
Bat  when,  as  In  this  case,  the  obligation  of 
the  husband  ceases  by  reason  of  a  divorce 
and  it  ai^>ear8  that  the  woman  is  unable  to 
sni^rt  tierself ,  pabllc  policy  does  not  require 
that  title  contract  to  support  should  be  held 


void.  It  appears  that  the  plaintiff  Is  unable 
to  support  herself,  and  that  she  Is  unfit  to 
work  and  unfit  to  marry,  or  to  perform 
domestic  or  wifely  duties,  and  by  her  testi- 
mony she  places  the  responsibility  for  her 
condition  upon  the  defendant.  Some  ^ne 
must  support  her,  as  she  cannot  support  her^ 
self.  The  testimony  shows  that  she  and  her 
mother  are  living  in  a  condition  of  almost 
destitution.  The  defendant  has  made  a  con- 
tract to  support  her.  He  says  that  public 
policy  should  relieve  him  from  this  burden. 
If  he  Is  relieved,  the  public  must  take  upon 
ItseU  the  burden  of  her  support;  but  we 
know  of  no  consideration  of  public  policy  that 
would  permit  the  defendant  to  thus  shift  his 
bardm  and  cast  It  union  the  public.  More- 
over, long  aftCT  the  plalntlfTs  marriage,  and 
long  after  her  divorce,  the  defendant  made  a 
payment  on  account  of  the  contract,  from 
which  it  may  fairly  be  inferred  that  he  did 
not  believe  that  he  was  relieved  of  his  ob- 
ligation because  the  plalntlfl  had  married. 

The  defendant  claims,  and  urges  as  his  sec- 
ond and  third  grounds  In  support  of  the 
Judgment,  that  there  was  no  consideration  for 
the  contract  and  that  there  can  be  no  nova- 
tion of  a  void  contract  These  positions  are 
based  upm  the  ground  that  the  contract  of 
marriage  was  Illegal  and  void  because  based 
upon  an  Ul^l  consideration,  but  the  testi- 
mony does  not  bear  out  the  defendant's  con- 
tention that  the  contract  of  marriage  was 
based  upon  an  111^1  consideration.  The 
testimony  of  the  plaintiff  shows  that  there 
were  no  Illicit  relaltons  between  her  and  the 
defendant  until  a  long  time  after  the  defend- 
ant had  promised  to  marry  the  plaintiff. 
Then,  when  the  plaintiff,  in  the  year  1893, 
agreed  to  release  the  defendant  from  the 
promise  of  marriage  In  consideration  of  his 
agreement  to  support  and  maintain  her,  and 
provide  her  with  medical  attendance,  she  was 
not  substituting  a  valid  contract  for  a  void 
one,  bat  she  was  making  a  l^al  contract  and 
releasing  the  def«idant  from  a  legal  contract ; 
and  the  law  authorizes  and  allows  contracts 
of  this  character  to  be  made,  and.  when  so 
made,  the  substituted  contract  will  be  en- 
forced. 

The  defendant  states  that  the  contract  Is  so 
Indefinite  and  uncertain  that  it  cannot  be  en- 
forced. We  think  that  objection  to  the  en- 
forcement of  this  contract  Is  not  tenable. 
The  plaintiff  has  stated  what  amount  is  nec- 
essary for  her  support  A  Jury  should  deter- 
mine what  amount  Is  reasonably  necessary, 
based  upon  the  testimony,  for  her  support; 
and  this  contract  sliould  not  be  held  to  be  un- 
enforceable merely  because  an  amount  to  be 
paid  was  not  fixed  by  the  terms  <a  the  agree- 
ment 

The  case  should  be  submitted  to  the  Jury, 
and,  because  it  was  taken  from  the  consldera- 
tloa  of  the  Jury,  the  Judgment  la  reversed. 

GODDAHD  and  BAILEY,  3J^  owcur. 
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MeLBAN,  Water  Com%  et  al.  t.  FABMEBS' 
HIGHLIND  CANAL  ft  BESER- 
VOIB  CO.  et  al. 

<8apTeme  Ooatt  of  Coloiado.  Jul;  6, 1008.  Be- 
bearing  Denied  Nor.  11.  190&) 

1.  EviDEHoi  (i  88*)  —  PBEsmiFTiona  ~  Pra- 
poBMAitcE  or  OnnoxA£  Durr— Bubdu  or 
Pboov. 

^Hie  law  prestunee  that  public  officials  dis- 
charge  their  diitiei  in  conformit;  with  the  atat- 
ates,  and  the  burden  of  showing  the  contxary 
rate  on  him  who  relies  thereon. 

[Ed.  Note.— For  other  cases,  see  Etvldence, 
Cent  Dig.  1 106;  Dee.  Dig.  S  83.*] 

2.  Watebs  akd  Wateb  Goubsbs  <{  152*)— Ib- 
BioATioir  Actions  to  Pbotbot  Wateb 
Eights— SuFFiciEHOT  of  Compi-iiniv-^tat- 

UTOBT  PBOViaiONS. 

It  will  be  presumed  that  a  snperintendent 
of  irrigation  of  a  water  divisiOQ  through  the 
water  commissionera  under  his  control  distrib- 
utes the  water  according  to  the  priority  of  ap- 
propriation, as  expressly  enjoined  by  1  Mills' 
Ann.  St.  {  2448,  and  hence,  in  an  action  to  en- 
join the  superintendent  and  commissioners  from 
closing  plaintiffs'  headgates  and  from  interfere 
ing  with  plaintiffs'  taking  water  from  a  ditch, 
a  complaint  which  alleged  that  defendants  cnt 
oft  plaintiffs*  supply  and  ran  the  vi-atcr  past 
their  headgates  for  the  use  of  ditches  in  another 
district,  does  not  Btate  a  cause  of  action,  since 
the  presumptioQ  is  that  plaintiffs'  headgates 
were  closed  so  as  ta  supply  senior  priorities 
farther  down  the  stream,  as  directed  by  law. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §  157:  Dec  Dig. 
«  152.*] 

3.  Pleading  (§  8*)  —  Conclusions  —  Actions 
TO  Protect  Wateb  Rights— Sufficienct  op 
Complaint. 

The  complaint  was  not  aided  by  an  allega- 
tion tbnt  defendants'  acts  were  unlawful  and  un- 
authorized, it  being  merely  a  legal  conclusion 
unsupported  facts,  and,  where  illegality  of 
official  action  is  relied  on  as  ground  for  injunc- 
tion, the  facts  constituting  the  illegality  must  be 
alleged. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  |  17;  Dec.  Dig.  S  8.*J 

4.  Watehs  and  Wateb  Codbses  (8  152*)— Ib- 
EiGATiOH  —  Actions  to  Pbotect  Wateb 
Rights— Sufficiency  op  Complaint. 

In  an  action  to  enjoin  Irrigation  officers 
from  interfering  with  plaintiffs'  taking  water 
from  an  irrigation  ditch,  an  averment  that 
plaintiffs'  rights  to  the  water  were  superior  to 
those  of  appropriatora  in  another  district  to 
whom  the  officials  were  furnishing  the  water, 
and  that  there  were  other  appropriators  in  plain- 
tiffs' district  junior  to  plaintiffs  who  were  draw- 
ing water  sufficient  to  supply  the  consumers  in 
the  other  district,  did  not  state  a  cause  of  action 
against  defendants,  since  they  did  not  represent 
the  consumers  in  the  other  district,  and  any  de- 
termination of  the  relative  priorities  of  plain- 
tiffs and  other  consumers  in  his  district  would 
not  bind  the  other  district 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  S  157:  Dec.  Dig.  < 
152.*] 

6.  Pabties  (I  96*) — Defects — Waiveb. 

The  rule  that  a  defect  of  parties  is  waived 
by  defendant  in  joining  issue  and  going  to 
trial  does  not  apply  where  the  court  cannot  pro- 


ceed to  judgment  witbont  die  preseoce  of  othezs 
who  have  not  been  made  parties. 

lEA.  Note.— For  other  cases,  see  Parties,  Gent 
Dig.  g  167 ;  Dec  Dig.  S  06.*] 

6.  Waxebb  and  Watie  Ooubseb  (1 15i^*)— IB- 

BIQATION  —  AonONB    TO    PBOTECT  WATEB 

Rights— NB0KS8ABT  Pabtobs. 

In  an  action  to  enjoin  irrigation  officers 
from  enforcing  an  order  cloeing  plaintiffs'  head- 
gates  and  diverting  the  water  to  other  consum- 
ers, the  other  consumers  were  indispensable 
parties  to  the  action,  since  the  judgment  would 
determine  their  rights  to  the  water  as  against 
plaintiffs,  and  they  should  have  been  brought  In 
under  Mills*  Ann,  Code,  {  16,  requiring  the 
court  to  order  other  paities  brought  in  where 
a  complete  determinatfon  cannot  be  had  without 
their  presence. 

[Ed.  Note. — For  other  case^  see  Waters  and 
Water  Conraei,  Cent  IMg.  |  157 ;  Dec.  Dig.  I 
152.*] 

7.  Pabtieb  ({  3*)— Necbssabt  Pabtibs. 

Necessary  parties  are  all  those  who  hare 
an  interest  in  the  subject  and  object  of  the  ac- 
tion, and  all  persons  against  whom  relief  must 
be  obtained  to  accomplish  the  object  of  the  suit 
[Ed.  Note— For  other  cases,  see  Parties,  Cent 
Dig.  18;  Dec  Dig.  |  3.*] 

a  Watebs  and  Wateb  Courses  (j  152^— Ib- 
bigation  —  Actions  to  Pbotect  wateb 
UiOHTs— Necessabt  Pabtibs. 

A  judgment  In  an  action  to  enjoin  the  of- 
ficers of  an  irrigation  district  from  interfering 
with  plaintiffs'  nght  to  take  water  from  a  ditch, 
for  the  benefit  of  landowners  in  another  dis- 
trict, baaed  on  the  sole  ground  that  the  officials 
were  without  jurisdiction  to  order  plaintiffs 
headgates  closed  for  lade  of  necessary  prelim- 
inar}'  steps,  could  not  be  rendered  in  the  absence 
of  the  consumers  in  the  other  district,  since  by 
preventing  the  order  made  for  their  benefit 
from  being  carried  out  it  deprived  them  of  the 
use  of  water  witbont  an  opportunity  to  be  heard. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  157;  Dec  Dig.  I 

9.  Injunction  (S  136*)  —  Pbeliicinabt  In- 

JUNCTIONS— NATUBE. 

The  purpose  of  a  preliminary  injunction  is 
to  preserve  the  status  quo  or  protect  rights 

f>ending  the  final  determination  of  a  case,  and 
t  should  not  be  granted  unless  it  clearly  ap- 
pears necesf^ary  to  protect  the  applicant  from 
loss  or  injury. 

[Ed.  Note— For  other  cases,  see  Injunction, 
Cent  Dig.  §S  305,  306 ;  Dec  Dig.  §  136.*] 

10.  Waters  and  Water  Courses  (§  152*)  — 
Protection  op  Wateb  Rights- Pbelimina- 
BT  Injunctions. 

Rights  to  the  use  of  water  for  irrigation 
are  of  such  importance  to  those  entitled  to  take 
from  a  common  source  that  courts  should  exer- 
cise great  care  in  granting  ex  parte  injuncLions 
affecting  such  rights. 

[Ed.  Note.— For  other  cases,  see  Waters  end 
Water  Courses,  Cent.  Dig.  |  157;  Dec  Dig.  | 
152.*  J 

11.  Injunction  (|  139*)— Obdebed  by  Coun- 
ty Judge  Out  of  Distbict  Codbt— Right 
to  Invoke  Authoeitv. 

"The  statutory  authority  given  a  county 
judge.  In  the  absence  of  the  district  judge  from 
any  county  in  his  district,  to  order  an  injunc- 
tion to  Issue  out  of  the  district  court  of  bis  coun- 
ty in  causes  arising  in  the  county,  should  not 
be  invoked,  except  where  the  delay  In  reachins 
the  district  judge  would  work  irreparable  injury. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  §  311 ;  Dec.  Dig.  g  139.*] 
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12.  Watebs  and  Water  Coubsis  ({  128*>— Ib- 
HiG  ATio  N— Statutes— CoKBTiTUTiONALiTY . 
The  act  of  1887,  for  the  distribation  of  ir- 
rigation  waters  (Laws  1887.  p.  2%),  la  con- 
stitutional. 

\Kd.  Note.— For  other  cases,  see  Waters  and 
Water  Coma,  Cent  TAg.  |  143;  Dec  Dig.  % 
128.*] 

Error  to  District  Oourt,  Jefferson  County; 
F.  T.  Johnson,  Jtidge. 

Action  by  the  Farmers'  HIghllne  Canal  & 
Reservoir  Company  and  others  to  restrain 
Alexander  McLean,  water  commissioner  of 
the  Seventh  water  district,  and  othem,  from 
Interfering  with  plaintiffs  taking  water  from 
an  Irrigation  ditch.  An  ex  parte  injunction 
was  modlfled  by  the  district  court,  and  de- 
fendants bring  error.  Berrased  and  remand- 
ed, with  directions. 

Gondy  &  Twitchell.  for  pJalntlffs  In  error. 
Oea  W.  Taylor,  for  defendants  In  error. 

6ABBERT.  J.  Plaintiffs  In  error,  defend- 
ants below,  were,  respectively,  as  designated 
In  the  title,  water  commissioner  of  the  Sev- 
enth water  district,  superintendent  of  Irriga- 
tion for  water  division  No.  1,  and  state  en- 
gineer. Water  district  No.  7  consists  of 
lands  Irrigated  from  Clear  creek  and  Its 
tributaries.  Water  division  No.  1  embraces 
lands  irrigated  from  the  South  Platte  river, 
other  streams  and  their  tributaries.  In  May. 
1902,  the  8U[>erlntendent  of  division  No.  1  di- 
rected the  commissioner  of  water  district 
No.  7  to  dose  down  the  headgates  of  all 
ditches  In  his  district  of  later  priority  than 
October  B,  1871,  until  further  notice,  In  order 
that  the  Bvans  ditch,  in  water  district  No. 
2.  might  obtain  water  to  supply  Its  priority, 
dated  October  6,  1871.  Water  district  No.  2 
embraces  the  territory  Irrigated  from  the 
South  Platte  river  and  Its  tributaries,  ex- 
-cept  Clear  creek,  the  Big  Thompson  and  St 
Vraln  rivers  below  the  mouth  of  Clear  creek 
and  the  mouth  of  Cherry  creek.  Defendants 
In  error,  plaintiffs  below,  shortly  after  the 
order  above  referred  to,  filed  a  complaint  in 
the  district  court  upon  which  they  asked  and 
obtained  an  ex  parte  Injunction  against  the 
defendants,  plaintlCb  In  error  here,  restrain- 
ing them  from  interfering  with  or  preventing 
the  plaintiffs  from  taking  or  receiving 
through  the  headgates  of  their  respective 
ditches  water  to  which  they  were  entitled 
as  decreed  to  them,  and  to  which  they  were 
entitled  according  to  the  averments  of  tbelr 
complaint,  or  from  In  any  manner  interfer- 
ing or  meddling  with  the  headgates  of  plaln- 
tlfCs'  ditches,  or  preventing  plaintiffs  from 
raising  such  headgates  and  permitting  the 
water  to  which  they  were  entitled  to  flow 
into  their  ditches.  This  Injunction  was  is- 
sued by  order  of  the  Judge  of  the  county 
conrt;  it  being  alleged  that  the  Judge  of  the 
district  court  was  absent  from  the  county. 

The  respective  pleadings  of  the  parties  are 


lengthy,  but  the  following  synopsis  will  snf- 
flclratly  present  the  Issues  between  them  up- 
on which  they  went  to  trial:  According  to 
their  amended  complaint,  it  appears  that 
plaintiffs  based  their  right  to  the  relief  de- 
manded upon  the  ground  that  they  owned 
certain  adjudicated  priorities  to  the  use  of 
water  from  Clear  creek;  that  they  bad  ac- 
quired the  right  to  the  use  of  400  cubic  feet 
of  the  flood  waters  of  that  stream;  that  they, 
their  shareholders,  and  constuners  had  ac- 
quired a  right  to  the  use  of  water  from 
Clear  creek  to  the  extent  of  their  appropria- 
tions and  acquisitions  In  such  circumstances 
as  to  establish  their  right  thereto  by  virtue 
of  the  statute  of  limitations;  that  in  May. 
1902,  defendants  threatened  to  cut  off  the 
supply  to  which  they  were  entitled  in  order 
to  supply  consumers  in  district  No.  2,  and 
on  the  next  day  carried  this  threat  into  ex- 
ecution; that  the  defendants  had  illegally 
and  unlawfully  deprived  them  of  the  use  of 
the  water  to  which  they  were  entitled;  that 
they  had  preset  need  therefor;  that  their 
rights  thereto  were  superior  to  the  appropria- 
tions In  district  No.  2;  that  the  water  of 
which  they  were  derived  would  not  reach 
consumers  in  district  No.  2  because  It  was 
lost  by  seepage  and  evaporation  in  flowing 
down  the  river;  that  consumers,  though  jun- 
ior to  plaintiffs  In  right,  were  permitted  by 
defendants  to  take  water  from  the  Platte 
river  and  Clear  creek  in  quantities  which 
would  supply  the  needs  of  consumers  in  dis- 
trict No.  2.  It  Is  finally  charged  that  the 
danger  is  too  Imminent,  and  the  damage 
which  the  plaintiffs  will  suffer  will  be  Ir- 
reparable, if  they  should  be  required  to 
await  the  length  of  time  which  would  be 
necessary  to  give  the  defendants  the  required 
notice  of  an  application  for  a  temporary  writ 
of  Injunction.  The  prayer  of  the  complaint 
Is  to  the  effect  that  a  temporary  writ  of  In- 
junction Issue  restraining  the  defendants  and 
their  successors  In  office  from  Interfering 
with,  or  In  any  manner  preventing,  the 
plaintiffs  from  taking  or  receiving  through 
their  several  headgates  the  water  from  Clear 
oreek  to  which  they  were  entitled  according 
to  the  averments  of  their  complaint,  and 
that  they,  the  defendants,  be  further  restrain- 
ed from  in  any  manner  meddling  or  Interfer- 
ing with  or  shutting  down  the  hea^ates  of 
plaintiffs'  ditches,  or  preventing  the  plain- 
tiffs from  raising  their  headgates  and  pei- 
mlttlng  the  flow  of  water  Into  their  dltchea 
to  which  they  claim  to  be  entitled,  and  that 
upon  final  hearing  such  Injunction  be  made 
perpetual.  By  their  answer  the  defendants 
denied  that  plaintiffs  had  acquired  any  right 
to  the  use  of  flood  waters  of  Clear  creek; 
denied  that  they  bad  acquired  any  rights  by 
virtue  of  adverse  user;  denied  that  ditches 
Junior  to  those  of  plaintiffs  were  permitted 
to  take  water  from  either  the  river  or  Clear 
creek,  set  out  In  detail  the  dates  and  prlori- 
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ties  ot  mtdua  as  established  by  statutory 
proceedings,  fn»ii  which  It  appears  that  the 
pilorltles  of  the  Farmer^  Ht^lne  Oanal 
&  Reservoir  Company  antedated  October  S, 
1871;  denied  that  the  priorities  of  the  Ag-, 
rlcnltural  Ditch  Company  were  sutnequent 
to  that  date,  that  some  of  the  priorities  of 
the  Rocky  Mountain  Ditch  Company  antedat- 
ed October  6,  1871,  and  others  were  of  later 
date,  and  that  a  gnat  number  of  ditches  in 
district  Mo.  2  had  priorities  of  date  prior  to 
October  5,  1871,  that  hi  order  to  8iq;>ply  the 
priorities  In  district  No.  2,  antedating  this 
date,  it  was  necessary  to  order  the  headgates 
of  plalntlffB'  ditches  to  be  ck»ed  as  to  pri- 
orities Junlra  to  that  date,  and  that  the  or- 
isr  of  which  plaintiffs  complain  was  made 
for  titUs  purpose.  Tbey  also  challenged  the 
BOffldency  of  the  complaint  general  de- 
murrer. Subsequent  to  flUng  tbllB  answer  de- 
fraidants  moved  to  dissolve  the  temporary  In- 
junction,  with  the  result  that  It  was  modified 
so  as  to  permit  the  superlntoutent  to  dis- 
tribute the  waters  In  division  No.  1  in  ac- 
cordance wltj^  the  decrees  in  the  several  dis- 
tricts in  that  division,  provided  there  should 
be  retained  In  district  No.  7  water  to  the 
amount  of  180  cubic  feet  In  addition  to  the 
decreed  priorities  In  that  district,  which 
excess  water  was  to  be  prorated  among  the 
several  ditches  ther^  according  to  their 
priorities.  Tlie  r^ly  filed  by  plaintiffs  to 
the  answer  of  defendants  was  little  more 
than  a  reiteration  of  some  of  tbo  avOTmenta 
ol  the  complaint,  except  It  might  be  said 
they  averred  that  the  priorities  of  the  dltebes 
mentioned  by  defendants  in  tbeir  answer  bad 
been  lost  in  a  great  measure  by  abandonment. 

From  the  bill  of  exceptions  it  appears  tbat 
the  only  question  upon  which  testimony  was 
admitted  was  whether  the  defendant  Arm- 
strong, as  siqwrintendent  of  Irrigation,  bad 
properly  and  lawfully  Issued  the  orders  set 
out  In  his  answer  for  the  purpose  of  fur- 
nishing water  to  supply  the  priorities  In  di- 
vision No.  It  and  whether  he  bad  sufficient 
data  upon  which  to  Issue  such  orders  and  had 
taken  the  steps  necessary  to  authorize  him 
to  issue  thmi,  and  whether  they  were,  under 
the  drcumstances,  authority  for  the  water 
commissioner  In  district  No.  7  to  adjust  de 
headgates  of  plalntUfs*  ditches,  In  accordance 
therewith.  The  trial  court  seems  to  have 
found  as  a  fact  that  the  saperbitendent  bad 
not  performed  his  duties  or  ccnnplled  with  the 
law  in  this  respect,  and  ttcm  this  finding  de- 
duced the  conclusion  that  the  water  officials 
were  without  jurisdiction  to  act  in  the  prem- 
ises in  issuing  the  orders  to  close  the  hatd- 
gates  of  plaintUte*  ditches.  The  trial  court 
expressly  held  tiiat,  under  the  Issues  made 
by  the  pleadings,  no  testimony  would  be  ad- 
mitted tn  any  way  impeachng  the  priorities 
as  adjudicated  in  the  various  districts,  nor 
touching  the  acquisition  of  any  additional 
water  rli^ts  by  virtue  of  the  use  by  appro- 
priation of  flood  waters  or  by  long  continued 
or  unlntnrupted  use,  for  the  reason  diaC,  tq 


enter  into  a  consideration  of  sudi  questions, 
would  necessitate  a  questioning  of  the  rights 
of  parties  owning  priorities  in  water  division 
No.  1,  who  were  not  parties  to  the  action. 
The  Judgment  of  the  court  was  to  the  effect 
that  until  the  water  officials  acquired  Juris- 
diction or  authority  to  act  by  collecting  data 
with  respect  to  the  flow  of  water  In  the 
Platte  river  from  reports  and  personal  inves- 
tigation, from  which  It  would  be  made  to 
appear  that  it  was  necessary  to  close  down 
the  headgates  of  plaintiffs*  ditches  In  order 
to  supply  priorities  In  district  No.  2,  that  the 
Injunction  Issued  as  modlfled  Aould  continue 
In  force,  acept  the  order  retaining  ISO  feet 
of  the  waters  of  Clear  creek  in  district  No.  2» 
which  was  dissolved  and  set  aside. 

The  principal  question  urged  for  considera- 
tion by  counsel  for  the  defendant  water  of- 
ficials Is  that  the  complaint  Is  fatally  defec- 
tive, in  that  it  does  not  stete  facte  suffldent 
to  constitute  a  cause  of  action  against  these 
officials,  and  fliat  there  Is  a  lacft  oi  indispen- 
sable parties.  The  purpose  of  the  action  In- 
stitnted  by  ^intlffs  was  to  secure  an  Uijunc- 
tlon  against  the  wata  officials  preventing 
them  from  dosing  down  the  hte^tes  of 
their  dltdies,  or  preventing  the  plalntlffa 
from  raising  them,  and  permitting  the  water 
to  which  th^  claimed  to  be  entitled  to  flow 
into  and  through  thdr  diteliea.  In  support 
of  their  right  to  this  relief,  after  alleging 
their  respective  righto  to  the  use  of  the  wa- 
ten  of  Clear  creek,  they  state,  in  sutatence, 
tliat  in  May,  18(^  the  defiraidante  threatoied 
to  cut  off  the  supply  to  which  tb^  were  en- 
titled, and  mn  a  large  amount  of  water  down 
the  stream  i>ast  their  headgates,  and  Into 
the  river  for  the  use  of  ditches  In  water  dis- 
trict No.  2,  which  took  their  supply  of  water 
from  the  river,  and  tbat  on  the  next  day 
th^  carried  this  threat  into  executitm.  By 
sediou  2448,  1  Mills'  Ann.  St.  It  is  made  the 
duty  of  the  superintendent  of  irrigation  to 
distribute  ttie  waters  tn  his  division  in  ac- 
cordance with  the  rights  of  priority  of  ap- 
l»-oprlatton  as  estebllshed  by  the  Judicial 
decrees  mtered  In  the  several  water  districts 
Induded  In  such  division,  and  that  he  shall 
liave  general  control  over  the  water  commis- 
sioners of  the  districts  embraced  In  his  dl- 
vlalon.  The  several  decrees  of  the  water  dis- 
tricts within  a  water  division  are  to  be  treat- 
ed as  one,  and  the  water  distributed  accord- 
ingly. It  is  the  duty  of  the  superintendent 
of  a  water  division  to  make  such  distribu- 
tion by  direction  to  the  water  commissioners 
under  his  contrd.  Lower  Latham  D.  Co.  t. 
Louden  I.  0.  Co.,  27  Cola  267.  00  Pac.  028.  8S 
Am.  St  Bep.  80.  The  law  presumes  that 
public  officials  discharge  their  duties  In  uni- 
formity with  the  statutes,  and  the  burden  of 
showing  to  the  contrary  reato  with  him  who- 
relies  thereon.  Catron  v.  Co.  GommtoBloners, 
18  Cdo.  553,  83  Pac.  613:  Routt  v.  Evei^rreen 
Cemetery  Co.,  IS  Colo.  182,  31  Pac.  S58.  It 
appearing,  then,  from  the  avermente  of  the 
complaint  that  the  acto  of  the  defendante  of 
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which  plalntlffB  complain  were  committed  by 
them  for  the  purpose  of  supplying  ditches 
with  water  In  district  No.  2,  the  presumption 
attaches  that  th^  ordered  the  headgates  of 
pIfttntifCs'  ditches  to  be  closed  so  as  to  supply 
senior  priorities  farther  down  the  stream,  so 
that  the  arerments  of  the  comi^alnt  to  which 
we  have  referred  do  not  state  any  facts  from 
which  it  is  made  to  ajHpear  that  the  acts  of 
the  water  officials  which  the  plalntlffB  sought 
to  enjoin  were  not  necessary  in  tlie  disdiarge 
ot  their  official  duties.  It  is  charged,  how- 
em-,  tliat  the  acts  of  the  defendants  in  cloa- 
ing  down  plaintiff^'  headgates  were  wholly 
nnantborlzed.  Illegal,  and  unlawful,  and  a 
wroDgful  and  mallclona  interference  with  the 
rights  of  plaintiffs  and  their  consumers  and 
Btodholders,  for  the  reason  that  thereby  they 
are  ^vented  from  receiving  or  obtaining  wa- 
ter from  Clear  creek.  This  statement  does  not 
aid  the  complaint,  because  It  is  but  a  state- 
mrat  of  a  mere  1^1  ccmcluslon  without  any 
statement  of  facta  upon  which  to  base  it 
AU^atlons  of  legal  conclusloos  do  not  aid  a 
complaint.  Downing  v.  Agricultural  D.  Co.* 
20  Colo.  546,  39  Pac.  339.  Where  lUegaUty 
of  official  action  Is  relied  upon  as  a  ground 
for  invoking  the  aid  of  a  court  to  restrain 
steps  to  be  tal^en  in  consummation  thereof, 
the  party  seeking  such  relief  must  allege  the 
facts  which  constitute  the  Illegality  com- 
plained of.  17  Enc.  PI.  ft  Pr.  180 ;  Talcott  t. 
City  of  Buffalo,  125  N.  X.  280,  26  N.  B.  263 ; 
Palmer  t.  Logansport  ft  Rock  Creek  G.  R. 

108  Ind.  137,  8  N.  R  905.  PlalntifFs  aver- 
red that  their  rights  to  the  use  of  water  rep- 
resented by  their  priorities  and  rights  which 
th^  had  acquired  to  the  waters  of  Clear 
credc  were  siq^erlor  to  those  of  appropriators 
of  water  In  district  Na  2,  and  that  there 
were  other  appropriators  then  drawing  water 
from  the  river  and  Clear  creek  Junior  to  the 
rights  of  plalntlfls  anffldent  to  supply  the 
needs  of  consumers  In  that  district  The  de- 
foidantB  were  not  claiming  the  water  for 
their  w.   They  had  no  personal  interest 
therein.  Their  action  in  taking  the  necessary 
steps  to  cause  the  water  of  Clear  cre^  to 
flow  down  tiie  stream  for  the  use  of  appro- 
priators below  was  In  the  discharge  of  their 
duties.  Tlie^  were  but  the  agents  to  dlstrlb- 
ate  the  water  In  accordance  with  the  several 
decrees  adjudicating  water  righto  In  water 
division  No.  1.  They  could  not  represent  the 
canmamen  to  district  No.  2 ;  so  that  any  de- 
terminatlmi  of  tb%  question  of  toe  relative 
riglito  of  platotlffs  and  other  consumers  to 
dlvlsl(m  Na  1  would  not  bind  the  latter. 
Saolra  T.  Livesoy,  86  Cola  902,  85  Paa  181. 
In  abort,  ntme  of  the  avermenla  of  the  com- 
idalnt  to  which  we  have  referred,  nor  all 
taken  together,  stote  any  cause  of  action 
against  the  detondant  water  officials,  for  the 
reaaon  that  It  appears  that  th^  were  only 
acting  In  their  offlfdal  capacity,  and  no  facts 
are  beaded  from  which  It  is  made  to  appear 
that  th^  wtxe  acting  In  excess  of  the  suthor< 
Itr  confored  upon  them  by  law.   Tro^  as 


Just  noticed,  plaintiffs  averred  that  their 
rights  were  superior  to  aw)ropriators  of  wa- 
ter in  district  No.  2,  but  this  averment  mere- 
ly emphasized  the  fact  that  Uie  real  parties 
to  Interest  were  the  appropriators  in  that 
district 

Tills  brings  use  to  a  consideration  of  the 
question  of  the  lack  of  Indispensable  parties 
defendant  At  the  commencement  of  the 
trial,  counsel  for  defendants  objected  to  the 
totroduction  of  any  testimony  for  the  reason 
that  It  appeared  from  the  pleadings  that  the 
owners  of  water  rights  to  district  No.  2  for 
whose  benefit  the  platotlffs'  headgates  were 
closed  were  not  made  parties  defendant,  and 
that  the  court  for  this  reason  could  not  enter 
any  decree  granttog  plaintiffs  the  right  to 
the  use  of  the  water  of  Clear  creek,  of  which 
they  had  been  deprived,  without  the  presence 
of  the  consumers  to  district  No.  2  for  whose 
benefit  the  water  officials  had  ordered  the 
waters  of  Clear  creek  run  down  past  plain- 
tiffs' headgates.  It  Is  suggested  by  counsel 
for  platotlflb  that  the  question  of  a  defect  of 
parties  was  waived  by  the  defendanto  to 
Jotolng  Issue  and  going  to  trial.  The  rule  In- 
voked Is  not  applicable  where  the  court  can- 
not proceed  to  Judgment  without  the  i«e»- 
ence  of  others  who  are  not  parties  to  the 
proceedings.  Doilson,  Adm'r,  v.  Jerome,  96- 
Pac.  166.  MlUs*  Ann.  Code,  {  16,  provldesr 
"The  court  may  determine  any  controversy 
between  the  parties  before  It  when  It  can 
be  done  without  prejudice  to  the  righto  of 
others  or  by  saving  their  ri^te;  but  when  a 
complete  determtoatton  of  the  controversy 
cannot  be  had  without  the  presence  of  other 
parties,  the  court  shall  order  them  to  be 
brought  in."  Under  this  provision,  the  court 
should  not  have  attempted  to  try  any  issue 
made  by  tiie  pleadings  without  the  presence 
of  the  consumers  to  district  No.  2  for  whose, 
b^eflt  the  order  of  the  officials  of  which 
platotUFs  complato  was  made.  There  could 
be  no  complete  determination  the  contro- 
versy without  their  presence.  The  relief  de- 
manded by  the  complaint  could  not  be  grant- 
ed against  the  water  officials  without  preju- 
dice to  the  righto  of  toese  consumers;  nei- 
ther could  their  rights  be  saved  In  their  ab^ 
sence  for  the  obvious  reason  that  they  were- 
toe  parties  who  would  be  directly  affected  by 
the  Judgment  demanded,  the  effect  of  which 
would  be  to  determine  their  righto  to  the- 
waters  of  Clear  creek  as  against  the  plaintiffs 
to  an  action  whereto  they  were  not  heard. 
Necessary  parties  are  all  who  have  an  Inter- 
est to  the  subject  and  object  of  the  action, 
and  all  persons  against  whom  relief  must  be 
obtained  to  wder  to  accomplish  the  object- 
of  the  suit  HcArthur  v,  Scott,  113  U.  8. 
840.  6  Sup.  Ct  6S2.  28  L.  Ed.  1015;  Williams- 
V.  Bankhead,  19  WalL  663,  22  L  Ed.  184; 
Note,  S  20,  BllBs*  Code  Pleadtogs  (3d  Ed.) ; 
IB  Enc.  PI.  ft  Fr.  611. 

The  water  (Adals  were  but  nominally  iu- 
terested.   The  dbject  of  the  action  wss  to> 
prevent  these  officers  taua  causing,  water. to- 
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flow  down  the  Btream  for  the  use  of  approprl- 
ators  In  district  No.  2,  auA,  In  order  to  effect 
this  end.  It  was  necessary  that  the  rights  of 
plaintiffs  to  the  subject-matter  of  controver- 
sy be  adjudged  superior  to  those  of  these  ap- 
proprlators.  The  consumers  In  water  dis- 
trict No.  2  were  therefore  indispensable  par- 
ties to  the  action.  Farmers*  Hlghline  G.  ft 
R.  Co.  V.  White.  32  Colo.  114,  75  Pac.  415; 
Brown  v.  Farmers*  Hlghline  C.  ft  R.  Co.,  26 
Colo.  66,  56  Pac.  183.  The  trial  Juctee  re- 
alized that  the  presence  of  these  coDsumere 
was  necessary,  but  sought  to  avoid  rendering 
a  Judgment  which  would  affect  their  rights 
by  basing  his  decision  upon  the  ground  that 
the  water  oflSclals  were  without  jurisdiction 
to  order  the  beadgates  of  plaintiffs'  ditches 
closed,  because  they  had  not  taken  the  neces- 
sary preliminary  steps  to  secure  data  relative 
to  the  flow  of  water  In  the  river  and  its  tribu- 
taries. This  did  not  relieve  the  situation. 
The  order  was  made  for  the  beneflt  of  con- 
sumers In  district  No.  2,  and  any  judgment 
which  prevented  this  order  from  being  car- 
ried Into  effect  deprived  tbem  of  the  use  of 
water  without  affording  tbem  an  opportunity 
to  be  heard.  It  Is  doubtless  true  that  water 
officials  must  distribute  the  waters  of  a  dis- 
trict or  division  according  to  adjudicated 
priorities,  but,  when  they  are  avowedly  at- 
temptli^  to  do  so,  as  It  Is  made  to  appear 
from  the  pleadings  in  this  case,  their  action 
cannot  be  Interfered  with  either  by  Interlocu- 
tory order  or  final  Judgment,  unless  the  real 
parties  In  Interest  are  parties  to  the  ftctlon. 
Squire  t,  Llvezey,  supra. 

Error  in  issuing  the  preliminary  Injunction 
ex  parte  and  refusal  to  dissolve  It,  as  well 
as  In  the  order  of  the  court  modl^lng  it.  Is 
assigned  by  counsel  for  the  defendants.  Or- 
dinarily It  would  not  be  necessary  to  consider 
these  contentions,  bat  the  case  at  bar  pre- 
sents such  an  abuse  of  the  use  of  the  writ 
of  injunction  that  these  questions  will  be 
considered.  It  Is  sndi  abuse  of  the  vrrit 
which  prompts  protests  against  its  use  and 
requests  for  legislation  to  regulate  Its  issu- 
ance. The  writ  of  Injnnctim  is  the  stnms 
arm  of  the  court,  and,  to  render  its  c^ratlon 
benign  and  useful,  the  power  to  Issue  it 
should  be  exercised  with  great  discretion, 
and  when  necessity  requires  it  The  pur- 
pose of  the  preliminary  writ  is  to  preserve 
the  status  quo  or  protect  rights  pending  the 
final  determInatl(Hi  of  a  cause.  The  rules  of 
law  are  well  settled  when  it  should  or  should 
not  Issue,  and,  If  courts  vested  with  author- 
ity to  issue  it  will  but  observe  and  apply 
these  rules,  the  rights  of  parties  will  be  more 
fully  protected  than  they  could  be  by  any  leg- 
islative enactments  on  the  subject.  A  court 
vested  with  power' to  Issue  iuJuDctions  should 
not  hesitate  to  issue  one  ex  parte  upon  a 
pi-oper  showing  and  In  a  proper  case,  but 
care  should  be  exercised  in  so  doing  lest  those 
against  whom  the  writ  Issues,  or  who  are  af- 
fected tiimttr,  are  irreparablr  Injuied  In- 


stead of  the  applicant  for  the  writ  if  It  Is  re- 
fused. The  provisions  of  the  Code  permitting 
ex  parte  Injunctions  to  issue  are  Intended  to 
protect  the  applicant  against  loss  or  injury 
when  it  appears  that  an  ex  parte  order  is 
necessary  for  that  purpose,  but  the  showing 
In  support  of  all  such  applications  should  be 
clear.  Rights  to  the  use  of  water  for  the 
purposes  of  Irrigation  are  of  that  supreme 
Importance  to  all  entitled  to  take  water  from 
a  common  source  of  supply  that  a  court  to 
which  an  application  Is  made  for  an  inter- 
locutory writ  affecting  such  rights  should  ex- 
ercise great  care  in  granting  It  ex  parte.  It 
was  long  since  deemed  necessary  by  the  Leg- 
islature to  provide  a  system  of  procedure  by 
which  the  rights  to  the  use  of  water  for  agri- 
cultural purpMes  could  be  authoritatively 
settled.  In  the  light  of  experience,  perhaps 
that  syst^  could  be  improved;  but,  consid- 
ering the  fact  that  It  was  enacted  without 
the  beneflt  of  experience  as  a  guide  In  formu- 
lating Its  provisions,  It  has  proved  to  be  rea- 
sonably satisfactory  and  practicable.  With 
priorities  settled,  it  became  necessary  to  ap- 
pohit  officials  whose  duty  it  is  to  distribute 
the  waters  of  a  stream  according  to  the  de- 
creed priorities  therein.  Their  functions  and 
authority  cannot  be  Interfered  with  without 
Ignoring  adjudication  decrees  and  the  stat- 
utes relating  to  the  distribution  of  water 
thereunder,  which  would  bring  about  the  con- 
ditions that  existed  prior  to  the  time  when 
we  had  any  statutes  on  the  subject  resting 
to  the  adjudication  of  rlgbts  to  the  use  of 
water  or  its  distribution  by  officials  in  ac- 
cordance with  such  adjudication.  The  laws 
of  the  state  providing  for  officials  to  distribute 
the  waters  of  our  streams  for  agricultural 
uses  according  to  adjudicated  priorities  were 
passed  for  the  purpose  of  securing  an  orderly 
distribution  of  snch-  watos,  and  to  prevent 
breaches  of  the  peace  wliich  would  inevitably 
ensue  if  the  owners  of  priorities  were  per^ 
mltted  to  divert  and  divide  the  waters  of 
our  streams  according  to  their  Ideas  of  their 
adjudicated  rights  and  needs.  These  laws 
must  he  strictly  enforced  and  observed,  and 
the  courts  have  no  power  to  azmul  them. 

There  Is  another  matter  to  whldi  atten- 
tion may  well  be  directed.  The  Code  pro- 
vides that,  In  the  absence  of  the  district 
judge  from  any  county  of  his  district,  then 
the  county  judge  of  such  county  in  causes 
of  action  arising  therein  may  grant  a  writ 
of  Injunction.  That  was  a  provision  which 
It  was  Intended  might  be  taken  advantage 
of  in  order  to  protect  rights  when  that  course 
was  necessary,  but,  without  definitely  deter- 
mining the  question  or  the  conditions  under 
which  the  writ  may  be  ordered  issued  by  a 
county  judge,  it  certainly  will  be  best  for  all 
concerned  to  not  Invoke  the  authority  of  a 
county  judge  to  order  an  Injunction  to  Issue 
out  of  the  district  court  of  his  county  except 
in  those  cases  where  the  delay  In  reaching  the 
Judge  of  the  district  court  would  work  IXT^ 
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arable  Injoiy.  With  the  present  means  of 
transportation  and  commnntcatlon  between 
the  different  counties  of  a  district,  such  an 
emergency  cannot  often  arise. 

It  is  contended  by  counsel  for  defendants 
that  the  preliminary  writ  ordered  by  the 
county  judge  was  of  a  mandatory  character, 
in  that  Its  effect  was  to  take  water  from  the 
consamers  In  dtstrlct  No.  2  and  give  it  to 
plaintiffs,  and  toe  this  reason  It  la  urged 
tliat  the  order  was  erroneous,  because  the 
law  prohibits  the  Issuance  of  a  writ  of  In- 
junction out  of  the  district  court  upon  the 
order  of  either  the  (bounty  Judge  or  county 
court  which  shall  attempt  to  give  mandatory 
relief.  Section  1057,  1  Mills'  Ann.  St.  This 
is  an  important  question,  which  it  Is  not  nec- 
essary to  determine,  liecause  it  Is  apparent 
that  the  writ  was  Improvldently  Issued  In  the 
flrst  instance,  and  that  It  should  bare  been 
dissolved  when  application  by  defendants  for 
that  purpose  was  made  to  the  district  court 
The  effect  of  the  preliminary  Injunction  was 
to  suspend  the  decrees  adjudicating  water 
ilghta  in  district  No.  7.  It  suspended  the 
fnnctiona  of  the  water  official*  In  this  dis- 
trict so  tar  as  plaintiffs  were  concerned.  As 
modified,  the  water  officials  were  directed  to 
retain  180  cubic  feet  in  No.  7  to  be  prorated 
between  die  consumers  of  water  In  that  dis- 
trict over  and  above  their  adjudicated  prior- 
ities by  wtaldi  they  were  given  the  right  ta 
the  use  of  water  which  had  never  been  es- 
tablished by  any  adjudication  proceedings. 
The  defmdant  officials  in  the  first  instance 
were  enjoined  from  In  any  manner  Intw- 
fnlng  with  the  headgates  of  plalntlfCs*  ditch- 
es, so  that  plalntlflb  were  permitted  to  take 
the  waters  of  Clear  creek  according  to  their 
own  Ideas  of  what  tb^  were  entitled  to  from 
this  stream,  without  regard  to  the  rights  of 
others  therein.  Such  an  order  had  the  ef- 
fect ot  suspending  the  authority  and  func- 
tions of  the  water  officials,  and  Ignored  the 
rights  of  others  to  such  an  extent  that  it 
needs  no  argument  to  demonstrate  that  it 
was  deaily  error,  and  that  tibe  writ  of  in- 
junction issued  In  accordance  therewith  was 
improvldently  granted.  Tlie  bond  wbldi  the 
plaintiffs  were  required  to  give  In  this  case 
ran  to  the  water  offidals.  They  were  not 
damaged  by  the  nonuse  ot  the  water  -the 
control  of  which  they  were  entitled  to  exer- 
cise under  the  statute^  but  which  was  wrest- 
ed from  tliem.  The  real  parties  injured  were 
tbe  consumers  of  water  in  district  No.  2,  for 
wtnse  benefit  the  water  offltdals  bad  ordered 
the  headgates  Of  plalntlfCs'  ditches  closed 
down,  and  yet  they  were  not  protected  by  any 
obligation  which  the  plaintiffs  were  required 
to  give  as  a  condition  precedent  to  the  Is- 
suance ot  the  writ  which  they  secured. 

Whether  or  not  plaintiffs  had  Just  cause  of 
complaint  against  the  water  officials  because 
there  were  other  priorities  In  the  river  Jun- 
ior to  theirs  which  should  have  been  called 


upon  to  supply  the  demands  of  consumers  In 
district  No.  2,  or  whether  the  priorities  !n 
that  district  which  the  officials  had  ordered 
supplied  by  closing  down  the  headgates  of 
plaintiffs'  ditches  were  Junior  to  plaintiffs' 
rights,  were  Immaterial,  because  these  ques- 
tions could  not  be  determined  In  the  absence 
of  those  for  whose  benefit  the  order  wan 
made  of  which  plaintiffs  complain;  so  that 
a  case  was  permitted  to  be  Instituted  and  a 
preliminary  Injunction  Issued  therein  which 
directly  affected  the  rights  of  the  consumers 
in  water  district  No.  2,  although  th^  were 
not  parties  to  the  action.  The  trial  court 
realized  that  these  consumers  should  be  par- 
ties ;  but,  as  we  have  previously  pointed  out, 
the  effect  of  the  Judgment  rendered  upon  tbe 
issue  which  he  tried  and  determined  was  to 
deprive  the  consumers  in  district  No.  2  of  the 
benefit  of  the  order  by  the  water  officials, 
which,  by  virtue  of  the  pTeltmlnary  writ  and 
the  final  Judgment,  these  officials  were  pre- 
vented from  executing. 

Counsel  for  plaintiffs  contend  that  the  act 
for  the  distribution  of  waters  passed  by  the 
General  Assembly  of  18S7  (Bess.  Laws  1887, 
p.  295)  is  unconstitutional.  That  question 
was  long  since  settled  to  the  contrary  in 
Farmers*  Independent  Ditch  Co,  v.  Agricul- 
tural Ditch  Co.,  22  Colo.  618,  45  Pac  444.  56 
Am.  St  1^. 

The  Judgment  of  the  district  court  is  re- 
versed and  the  cause  remanded,  with  direc- 
tions to  dissolve  tbe  Injunctive  orders  there* 
In,  and  to  dismiss  the  case  at  the  cost  oi 
plaintiffs. 

Judgment  reversed. 

STEELE,  a  J.,  and  OAMPBELL,  J.,  con- 
cur. 


BURKE  V.  MAGUIRE.    (S.  P.  4,688.) 
(Supreme  Court  of  California.   Oct  17.  1908. 
Rehearing  Denied  Nov.  10,  1908.) 

1.  Trusts  (f  371*)— BfANAOEUERT  of  Tscbt 
Estate— Bbeach  or  Tbust—Actioks— Com- 
plaint. 

One  seeking  to  charge  a  trustee  with  a 
breach  of  trust  must  state  a  clear  case,  and  acts 
of  a  trustee  which  may,  or  may  not,  be  breaches 
of  trust,  must  be  bo  alleged  that  they  appear 
to  be  breaches,  and  thereby  rebut  the  presump;^ 
tion  in  favor  of  performance  of  duty  by  the 
trustee. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  8  592 ;  Dec.  Dig.  I  371.*] 

2.  Teusts  (i  371*>— Manaoeuent  or  Trust 
EsTATx— Bbeaoh  of  Tbus^— Actioks--Coh- 

PLAINT. 

A  complaint  In  an  action  by  legatees  against 
the  administrator  of  the  executrix,  which  al- 
leges that  at  the  distribution  of  the  estate  the 
executrix  had  on  hand  a  specified  snm  which 
she  was  directed  to  pay  over  to  trustee  on  their 
executing  a  bond  conditioned  on  their  keeping 
tlje  sum  and  paying  the  income  to  executrix  for 
life,  and  at  ber  death  to  pay  tbe  fund  to  tbe 
legateeH,  that  the  trustees  did  not  qnalify,  and. 
that  the  executrix  retained  possession  of  th<> 
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fand  as  necotrix  antll  her  death  about  eight 
years  afterward,  and  which  fails  to  show  that 
the  fond  was  mingled  with  her  own  property, 
or  ctHiTerted  to  ber  owd  use,  does  cot  state  a 
cause  of  action  in  eqaity  to  have  the  fund  de- 
-dared  a  lien,  nod  to  have  it  or  its  equivalent 
paid  over  to  the  legatees. 

[Ed.  Note.— For  other  cases,  Bee  Trusts,  Dec 
Dig.  S  371.*1 

3.  BXECUTOES  AND  ADUINISTBATORB  (J  128*)— 

■  Representative  of  Deceased  Execdtob— 

coixection  of  asbetb. 

A  complaint  in  an  action  by  legatees  against 
the  admimstrator  of  the  executrix  which  fails 
to  show  that  the  fund  held  hj  the  executrix  or 
chose  in  action  representing  the  same,  or  any 
property  into  which  it  had  been  converted  came 
into  the  poGsesaion  of  the  administrator,  does 
not  state  a  cause  of  action  against  the  admin- 
istrator personally ;  for  under  the  express  provi- 
sions of  Code  Civ.  Proc.  8  1353,  It  was  not 
the  duty  of  the  administrator  to  take  poasession 
of  the  fund  as  administrator,  and  tie  could  not 
perform  the  duties  imposed  on  the  executrix. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent.  Dig.  |  532;  Dec.  Dig.  S 
128.*] 

4.  Replevin  (5  11*)— Conditio ws  Pbeceuent 
—Demand — Alleoation—Necesbitt. 

One  lawfully  in  possession  of  property  which 
be  does  not  claim,  and  which  he  has  not  con- 
verted to  his  own  use,  but  is  holdinf;  for  the 
rightful  owner  with  the  intent  to  deliver  it  to 
him  on  demand,  is  entitled  to  an  opportunity 
to  comply  with  his  duty  before  being  subjected 
to  a  suit  to  recover  it,  and  a  demand  for  the 
delivery  of  the  property  must  be  alleged  and 
proved. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  SS  S5-OT;  Dea  Dig.  {  11.*] 

6.  Appeal  and  E^bob  (S  854«)  —  Hbvibw- 

Scope— Reabons  fob  Decision. 

Where  a  demurrer  is  sustained  in  the  lower 
court,  the  party  demurring  is  entitled  on  appeal 
to  a  decision  on  all  questions  presented  by  the 
demarrer  and  necessary  to  the  decision  made, 
knd,  if  the  complaint  is  insufficient  on  any 
ground  properly  specified  in  the  demurrer,  the 
order  must  be  sustained,  though  the  lower  court 
eonsidiered  the  cmnplaint  sufficient  in  that  re- 
spect. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S8  3408-3412;  Dec  Dig.  8 
854.«] 

6.  EXECUT0E9  AND  AdMINISTBATOES  «  314*)— 
EttSTRIBUTIQN  — PbOCEEDINOB  FOB  PAYMENT 
— PUIADINO— SUFFICIE  NCy. 

Under  Code  Civ.  Proc.  8  1493,  requiring 
demands  against  an  estate,  founded  upon  con- 
tract, to  be  presented  for  allowance,  and  section 
1500.  providing  that  no  action  shall  be  main- 
tained on  any  claim  against  an  estate  unless  the 
claim  is  first  presented,  except  in  the  case  of  an 
action  brought  to  enforce  a  mortgage,  a  com- 
plaint against  an  estate  sounding  In  contract, 
and  not  within  the  exception,  which  does  not 
aver  that  the  claim  has  been  presented  to  the 
administrator  fails  to  state  a  cause  of  action, 
and.  where  a  testator  willed  a  certain  sum  to 
certain  beneficiaries  of  whom  plaintiff  was  one, 
but  there  were  not  suflScient  funds  to  pay  the 
legacies  in  full,  and  on  final  accounting,  B.,  the 
executrix,  was  directed  to  pay  the  sum  in  her 
hands  to  trustees  upon  their  giving  bonds,  etc., 
but  the  trustees  never  qualified,  and  B.  held  the 
funds  until  her  death,  a  complaint  in  an  action 
against  her  administrator  for  a  share  of  the  leg- 
acy under  the  distribution  la  fonnded  on  con- 
tract, and  within  the  role. 

[Bd.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Dec.  Dig.  8  314.*] 


7.  Pleading  (8  201*)— Oenbbai.  Dbhubbeb- 

gPECIPICATIOff    or    GBODWDS  —  NBCBSBin— 

ExCEPTIONa. 

A  general  demurrer  need  not  state  the 
grounds  of  objectlcMi,  except  where  the  benefit 
of  a  personal  privily  such  as  the  statute  ot 
limitations  is  claimed.  Hence,  in  an  acti(Hi 
against  an  administrator  on  a  money  claim 
against  the  estate,  the  defense  that  no  claim 
therefor  was  presented  to  defendant  for  allow- 
ance is  raised  by  general  dmurrer,  even  tbon^ 
not  specified  as  a  ground  therein,  for  failure  to 
allege  the  presentation  of  a  claim  does  not  come 
within  the  reason  of  the  exception,  since  the  ad- 
ministrator acts  in  a  representative  capacity, 
and  it  is  not  his  personal  privilege  to  waive  the 
requirement  of  preaentatlim,  which  Is  intended 
to  protect  estates  from  unnecessary  litigation. 

[Bd.  Note^— For  other  caaei,  see  Pleading. 
Cent  Dig.  8  476;  Dec.  Dig.  8  201.*] 

8.  Appeal  and  Ebbob  (8  907*)— Questionb 
Pbesenitd  in  Loweb  Coubt — PBESmCP- 
noNS— Mattibs  Not  Shown  bt  Recobd. 

The  fact  that  an  order  sustaining  a  general 
demurrer  does  not  mention  a  certain  ground  urg- 
ed on  appeal  is  no  proof  that  the  ground  was 
not  presented  in  the  trial  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  8  907.*] 

9.  CouRTB  (8  122*)  —  JuRisDicnoH  —  Amount 
IN  CoNTBovEBST— Demand  Basbd  on  Mobe 
Than  ONif  Count. 

Under  Const  art.  6,  8  Sf  providing  that  the 
superior  court  shall  have  jurisdiction  in  all  cases 
where  the  demand  exclusive  of  interest,  amounts 
to  $300,  where  a  complaint  in  two  counts  claims 
less  titan  $300  on  each  of  the  reaoective  counts, 
but  the  amount  demanded  is  fixed  to  include  both 
counts  so  that  the  sum  exceeds  $300.  a  demurrer 
on  the  ground  of  lack  of  jurisdiction  will  not 
lie. 

(Ed.  Note.— For  other  cases,  see  Conrtx,  Oent, 
Dig.  S  427;  Dec  Dig.  8  122.*] 

10.  Limitation  of  AonoNS  (8  192*) — Plead- 
ing—Fbaud—Beliahcb  ON  Fraudulent 
Statements— Statutory  Provisions. 

Under  Code  Civ.  Proc.  8  338,  providing  that 
an  action  for  relief  on  the  ground  of  fraud  must 
be  brought  within  three  years  after  the  cause 
of  action  accrues,  where  a  beneficiaiy  under  a 
will  sues  the  administrator  of  the  estate  of  the 
executrix  of  the  will  14  years  after  the  testa- 
tor's death,  for  a  balance  of  a  bequest  due  out 
of  property  alleged  to  have  ijeen  omitted  from 
tlie  executrix*  inventory,  and  allies  that  she 
concealed  certain  assets  from  the  court  and 
plaintiff  and  the  other  legatees,  and  falsely  rep- 
resented to  them  that  the  testator  owned  no 
property  other  than  that  listed,  and  that  plain- 
tiff did  not  know  or  discover  that  the  testator 
was  the  owner  of  said  concealed  property,  or 
that  the  executrix  came  into  possession  of  it  on 
his  death,  etc.,  until  after  her  death,  when  plain- 
tiff, was  informed  of  the  facts  through  the  ad- 
ministration proceedings  on  her  estate,  but  the 
complaint  fails  to  allege  that  plaintiff  believed 
the  allegations,  or  that  the  fourteen  years  were 
suffered  to  elapse  in  reliance  thereon,  the  com- 
plaint is  insumclent. 

[Ed.  Note.— For  other  cases,  see  Limitation  ot 
Actions,  Dec.  Dig.  $  192.*] 

11.  Executors  and  Adkinistbatobs  (g  314*^ 
—Actions  fob  Lioact— Coicplaznt — Pbop- 
ertt  Omitted  fbou  Inventobt— Suffzcieit- 
OT  OF  Descbiption. 

Where  a  complaint  against  the  estate  of  at 
executrix  for  the  balance  of  a  legacy  mereli 
alleged  that  there  came  into  the  possession  ot 
the  executrix  the  sum  of  $40,000  in  money  an* 
$10,000  in  notes  and  mortgages  belonging  to  th< 
testator's  estate,  and  ttiat  plaintiff  did  not  knov 
of  or  discover  that  the  testator  was  tile  owne; 
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of  TOch  property,  or  that  the  executrix  had 
come  into  poBseflsion  of  It,  until  after  her  death, 
and  does  not  otherwise  state  conditions  excuBiog 
1  timely  discovery  of  the  facts,  it  la  defective 
and  uncertain  as  to  the  description  of  the  prop- 
erty allied  to  have  been  concealed,  especially 
the  notes  and  mortcafcs  and  Is  aabject  to  demur- 
rer on  that  (^und. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
AdministratozB,  Dec  Dig.  S  314.*] 

Id  Banfc.  Appeal  from  Superior  Conrt 
City  and  County  of  San  Frandsco;  Tliomas 
F.  Graham,  Judge. 

Action  by  Annie  Burke  against  James  Ma- 
Rulre,  administrator  of  Bridget  McDermott. 
From  a  Judgment  for  defendant  sustaining 
a  demurrer  to  the  complaint,  plaintiff  ap- 
peala.  Affirmed. 

The  eonowlns  Is  the  opinion  of  SHAW,  3., 
in  dqnrtment  No.  1,  with  whom  ANGBL- 
LOTTI  and  SLOSS,  33.,  concurred: 

This  la  one  of  nine  appeals  taken  In  nine 
acttoDS  against  the  defendant,  eadk  by  a  dif- 
ferent plalntUE.  The  several  plalntltb  are 
kgatees  under  Uie  will  of  Hugh  McDermott, 
deceased,,  and  distributees  under  the  final 
dtotrlbntlon'  ot.  hte  estate.  Bridget  McDer^ 
mott  was  the  aecotrlx  of  his  estate,  and 
each  plaintiff  Is  herein  suing  the  admin- 
istrator of  bsT  eatate  to  recover  jhe  share  of 
the  legacy  to  which  he  Is  entitled  under  the 
distzlbntfon.  The  lower  court  in  each  case 
stained  a  demurrer  to  the  complaint,  and 
pire  Judgment  for  the  defendant,  from  wblch 
I'lalntur  appeals.  The  allegations  are  the 
same  In  each  ease,  and  by  order  of  this 
court,  upon  the  stipulation  of  the  parties,  the 
nine  appeals  have  been  consolidated  and  are 
presented  to  this  court  for  decision  upon  the 
transcript  of  the  record  in  the  case  where- 
in Annie  Burke  la  the  plaintiff. 

Hugh  McDermott  died  on  January  9,  1800. 
His  will  bequeathed  to  these  plaintiffs  each 
a  separate  money  legacy,  amounting  in  all 
to  the  sum  of  $16,700.  This  sum  was  to  be 
delivered  to  two  persons  named  as  trustees 
to  be  kept  by  them  daring  the  life  of  his 
wife  Bridget  McDermott,  the  interest  and 
income  therefrom  to  be  paid  to  her  during 
her  lifetime,  and,  upon  her  death,  the  fund 
ID  be  by  them  distributed  to  the  legatees 
thereof.  The  trustees  were  to  qualify  by  giv- 
ing bonds.  The  will  was  duly  probated, 
Bridget  McDermott  qualified  as  executrix, 
the  asnal  proceedings  In  administration  were 
had,  and  a  final  distribution  was  ordered  in 
accordance  with  the  will.  According  to  the 
flnaj  account,  as  settled,  the  amount  appllca- 
bie  to  the  payment  of  all  these  legacies,  aft- 
er paying  debts  and  preferred  legacies,  was 
4Q]y  $1,503.G6.  This  sum  the  executrix  was 
directed  by  the  decree  to  pay  to  the  trustees 
t^H>n  their  giving  the  bonds  as  required.  The 
trustees  did  not  qualify  by  giving  the  requir- 
ed bonds.  The  decree  of  distribution  was 
Bade  on  April  7>  1894.   Bridget  McDermott 


died  December  80,  1902.  These  actions  were 
b^^uu  June  27,  1901. 

1.  The  second  count  of  the  complaint  al- 
leges the  tacts  aforesaid,  ojen  that  the 
money  distributed  to  the  trustees  was  never 
paid  to  them,  but  that  Bridget  McDermott, 
until  her  death,  retained  possesion  thereof 
as  executrix  of  Hugh  HcDermott's  estate, 
and  that  plaintiff  is  entitled  to  a  part  of  the 
fund  of  f  1,093.06  applicable  to  the  legacies, 
and  asks  Judgment  against  the  estate  of 
Bridget  for  the  share  due  plaintiff.  The  or- 
der  snstalnlng  the  demurrer  states  that  **the 
same  Is  hereby  sustained  upon  the  grounds 
as  heretofore  stated  In  the  opinion  on  file 
herein."  It  Is  claimed  that  the  order  can- 
not be  aflBrmed  unless  this  court  agrees  wiOi 
the  lower  court  in  the  opinion  referred  to  in 
the  order.  We  do  not  so  understand  the  law. 
If  the  complaint  is  Insufficient  upon  any 
ground  properly  specified  In  the  demurrer, 
the  order  must  be  sustained,  although  the 
lower  court  may  have  considered  It  suf- 
ficient In  that  respect,  and  may  In  Its 
order  have  declared  It  defective  only  In 
.some  particular  In  which  we  hold  It  to 
be  good.  The  defendant  is  entitled  to  the 
decision  of  this  conrt  on  all  questions  pre- 
sented by  the  demurrer  and  necessary  to 
the  decision  made.  Wilson  v.  Carter,  117 
Cal.  63,  48  Pac.  9S3;  Wakeham  t.  Barker, 
82  Cat.  SO,  22  Pac.  1131;  White  v.  Merrill, 
82  Cal.  14,  22  Pac.  1120. 

The  8ec(md  count  does  not  aver  that  any 
claim  for  the  demand  sued  on  therein  was 
ever  presented  for  allowance  against  the 
estate  of  Bridget  McDermott.  A  money  Judg- 
ment only  is  demanded.  No  attempt  is  made 
to  follow  specific  tmst  propertj'.  The  de- 
mand is  clearly  founded  upon  contract.  The 
Code  of  Civil  Procedure  requires  that  such 
demands  be  presented  to  the  'administrator 
of  the  estate  for  allowance  (section  1493), 
and  provides  that  no  action  can  be  maintain- 
ed thereon,  imless  a  claim  therefor  has  been 
so  presented  before  the  action  Is  begun  (sec- 
tion 1500).  A  complaint  against  an  estate, 
stating  a  cause  of  action  sounding  In  con- 
tract, which  does  not  aver  that  a  claim  for 
the  cause  of  action  sued  on  has  been  thus 
presented  to  the  administrator,  falls  to 
state  a  cause  of  action  against  the  estate. 
Morse  v.  Steele,  149  Cal.  304,  86  Pac.  G03; 
Morrow  V.  Barker.  119  Cal.  67,  51  Pac.  12; 
Humboldt  Soc.  v.  Bumham,  111  Cal.  345, 
43  Pac.  971;  McGrath  v.  Carroll,  110  Cal. 
79,  42  Pac.  466;  LIchtenberg  v.  McGlynn, 
105  Cal.  45,  38  Pac.  541;  Elllssen  v.  Halleck, 
6  Cal.  393.  This  count  Is  therefore  fatally 
deficient  for  this  reason. 

It  is  urged  that  this  point  cannot  be  con- 
sidered In  this  court  on  appeal  because  It  Is 
in  the  nature  of  matter  In  abatement,  and 
the  general  demurrer  merely  states  that 
this  count  "does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  said 
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defendant,"  without  specifying  this  omis- 
sion as  the  particular  point  in  which  it  was 
claimed  to  be  lacking.  It  was  decided  In 
this  state  rery  soon  after  the  adoption  of 
the  practice  act,  which  In  this  respect  Is 
the  same  as  the  present  Code  of  Civil  Pro- 
cedure, that  a  general  demurrer  need  not  spec- 
ify the  particulars  wherein  the  complaint 
failed  to  state  facts  constituting  a  cause  of 
action,  but  that,  If  couched  In  the  language 
above  quoted.  It  would  search  the  entire 
complaint,  or  the  count  thereof  to  which  It 
was  directed,  for  any  and  every  failure  to 
state  a  material  fact  Ellissen  v.  Halleck,  6 
Gal.  393;  Williamson  t.  Blattan,  9  Cal.  501. 
Afterwards,  In  Brown  v.  Martin,  25  Cal. 
91.  an  exception  to  this  rule  was  made  in 
cases  where  the  bar  of  the  statute  of  limi- 
tations appeared  on  the  face  of  the  com- 
plaint. Apparently,  though  uot  expressly, 
applying  the  familiar  common-law  rule  that 
the  benefit  of  this  statute  is  a  personal  priv- 
ilege which  is  waived  unless  specially  plead- 
ed, the  court  in  that  case  held  that  a  general 
demurrer  which  did  not  specify  the  bar  of  the 
statute  as  the  defect  relied  on  was  insuffi- 
cient to  present  that  objection.  This  prece^ 
dent  has  been  uniformly  followed  ever  since, 
so  far  as  the  statute  of  limitations  is  con- 
cerned. The  opinion  In  the  case  also  attempt- 
ed to  establish  and  recommended  the  future 
observance  of  a  rule  to  the  effect  that  a 
general  demurrer  must  always  specify  the 
particular  facts  which  it  is  claimed  are  not 
alleged,  else  It  will  be  disregarded.  Tbis 
attempt  proved  futile,  and  In  Kent  v.  Snyder, 
30  Cal.  606,  the  rule  suggested  was  repudl- 
ated,  and  it  was  declared  that  no  specifica- 
tions were  necessary  In  a  general  demurrer, 
except  where  the  benefit  of  a  pergonal  priv- 
ilege, such  as  the  statute  of  limitations,  was 
claimed.  Thenceforward  this  has  been  the 
accepted  rule  of  pleading,  and,  so  far  as 
we  are  aware,  the  statute  of  limitations  is 
the  only  personal  privilege  which  has  been 
declared  to  fall  within  the  exception. 

The  failure  to  allege  the  presentation  of  a 
claim  does  not  come  within  the  reason  of 
the  exception.  The  presentation  is  required 
in  order  to  protect  the  estate  against  un- 
nec^sary  litigation,  the  administrator  acts 
In  a  trust  capacity,  and  it  Is  his  duty  to 
Insist  upon  a  compliance  with  the  plain  pro- 
visions of  section  1500.  Its  benefits  are  not 
personal  to  him,  and  it  is  not  his  personal 
privilege  to  waive  them.  It  has  been  for 
many  years  uniformly  considered  that  this 
objection  was  properly  presented  by  a  gen- 
eral demurrer  not  specifying  any  particulars. 
See  Morse  v.  Steele,  supra,  and  the  other 
cases  cited.  In  some  cases,  where  no  de- 
murrer was  filed.  It  has  been  held  that  the 
objection  could  not  be  raised  on  appeal,  but 
must  be  first  presented  In  some  manner  in 
the  trial  court.  Hentsch  v.  Porter,  10  Cal. 
555;  Peterson  v.  Hornblower,  33  Cal.  278. 
It  is  difficult  to  sustain  the  distinction  at- 
tempted to  be  made  In  these  cases,  but  tbey 


have  not  been  questioned.  In  other  cases 
cited  by  appellant  there  was  either  a  de- 
fective allegation  of  the  presentation  of  a 
claim,  which  this  court  held  to  be  sufficient 
in  the  absence  of  a  demurrer  for  uncertainty 
(Chase  v.  Evoy,  68  Cal.  353;  Wise  v.  Hogan, 
77  Cal.  184.  19  Pac.  183;  Guerlan  v.  Joyce, 
133  Cal.  405,  65  Pac.  972),  or  a  presentation 
made  after  the  action  was  begun  and  which 
was  duly  alleged  and  no  demurrer  was  filed 
(Bemmerly  t.  Woodward,  124  Cal.  574,  57 
Pac.  661),  or  the  defendant  bad  died  after 
the  suit  was  begun  and  before  trial,  and 
the  court  held  that  the  objection  that  tliere 
was  a  failure  on  the  trial  to  prove  presenta- 
tion of  a  claim  to  the  defendant's  estate,  as 
required  by  section  1502  of  the  Code  of 
Civil  Procedure,  In  such  cases  Is  waived, 
if  not  made  in  the  court  below  (Coleman  v. 
Woodworth,  28  Cal.  668;  Bank  v.  Howland, 
42  CaL  134;  Drake  v.  Foster,  62  Cal.  227; 
Preston  v.  Enapp,  85  Cal.  659,  24  Pac.  811). 
None  of  these  cases  is  In  point  here. 

The  appellant  argues  that  the  record  shows 
that  this  point  was  not  presented  In  the  court 
below  because  It  Is  not  mentioned  tn  the  opin- 
ion of  that  court  referred  to  In  the  order  sus- 
taining the  demurrer.  This  does  not  prove 
the  prop<»itlon.  The  opinion  does  not  pur- 
port to  state  what  points  were  presented  In 
argument  'The  share  of  the  $1,593.06  due 
the  respective  plaintiffs  Is  less  than  $100, 
except  in  two  of  the  cases  in  which  it 
amounts  to  $477.14.  The  demurrer  on  the 
ground  that  the  court  has  no  jurisdiction 
would  be  well  taken  but  for  the  circumstance 
that  the  amount  demanded  was  fixed  to  In- 
clude both  counts,  and  exceeds  $300  In  each 
of  the  Dine  cases.   Const  art.  6,  S  5. 

2.  The  first  count  of  the  complaint  alleges 
that  upoa  the  death  of  Hugh  McDermott 
there  came  into  the  possession  of  bis  widow, 
Bridget  McDermott,  some  $40,000  in  money 
and  $10,000  In  notes  and  mortgages,  belonging 
to  his  estate,  and  which  belonged  to  blm  lu 
his  lifetime;  that  she  did  not  list  this  proper- 
ty in  the  inventory  of  the  estate  filed  by  her 
as  his  executrix  and  did  not  mention  it  I>i 
her  accounts  filed,  nor  account  for  it  In  any- 
way, but  concealed  it  from  the  court  and 
from  the  plaintiff  and  other  legatees,  and 
falsely  represented  to  the  court  and  to  said 
parties  that  Hugh  McDermott  at  his  death 
did  not  own  any  property,  and  none  had  come 
to  her  possession  or  knowledge  except  that 
listed  in  the  Inventory  and  mentioned  in  her 
accounts;  that  the  plaintiff,  the  trustees 
named,  and  the  other  legatees,  did  not  know 
or  discover  that  Hugh  McDermott  was  the 
owner  of  said  concealed  property,  or  thtit 
Bridget  had  come  Into  possession  of  it  upon 
his  death,  or  had  concealed  its  existence  from 
tbem,  or  tliat  her  statements  that  the  in- 
ventory and  accounts  described  all  his  proper- 
ty and  that  none  other  had  come  to  her  i>us- 
sesslon  or  knowledge  were  false  until  after 
her  death;  that  plaintlffl  was  then,  for  the 
first  time,  informed  oC  the«e  tact%  "bj  reason 
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of  the  admlntBtratlon  proceedlngB,"  upon  her 
otate  **wbeTeln  It  appeared"  that  she  came 
Isto  possession  of  said  concealed  property  be- 
longing to  said  Hugh  McDennott,  upon  bis 
deatb,  and  retained  possession  thereof  until 
her  death.  This  count  alleges  that  the  trus- 
tees failed  to  qualify,  but  It  does  not  aver 
that  the  $l.sa3.66,  ordered  distributed  to  said 
trustees,  was  not  in  fact  paid  to  them,  or 
that  the  plaintiff  has  not  received  her  share 
thereof.  In  this  count  a  recovery  Is  sought 
Daly  for  so  much  of  the  concealed  property 
as  will  be  aufflcient  to  pay  the  balance  of 
plaintiff's  legacy,  after  deducting  her  share 
Df  the  $1,503.06.  distributed  to  the  trustecB. 
It  alleges  the  due  preaentatton  of  a  claim  for 
this  balance. 

The  Inventory  containing  the  alleged  false 
list  vas  filed  on  October  1^  1800.  nearly  14 
jws  before  these  actions  were  begun.  It 
Is  not  alleged  that  the  plaintiff  did  not 
know  the  contonts  of  the  Inventory.  It  was 
a  statement  of  record  that  the  property  there- 
in described  comprised  the  entire  estate  of 
Hi^  McDermott  The  several  accounts  and 
the  petition  fbr  distribution  were  reiterations 
of  the  same  statement.  It  Is  not  averred 
diat  Bridget  McDennott  made  the  alleged 
false  statements  to  the  plaintiff  In  any  ottier 
manner,  or  at  any  other  time  or  place,  than 
In  these  documents.  Concerning  such  belated 
discoveries,  this  court  has  said:  "After  the 
lapse  of  80  much  time,  and  after  the  death 
of  the  original  parties,  equity,  for  the  peace 
of  socletr.  acmtlnlzes  with  great  particularity 
mdi  bills  as  this,  and  it  Is  not  satisfied  to 
retain  one  unless  the  fullest  possible  credible 
Aowlng  la  made  by  the  arollcants  for  re* 
Uet  It  Is  not  snfflclmt,  therefore,  to  al- 
lege Ignorance  at  one  time  and  discovery  at 
another.  The  facts  and  drcumstances  must 
themselves  be  pleaded  In  order  that  the  court 
aay  determine  whether  the  sources  of  knowl- 
ed^  at  last  availed  of  were  not  at  all  times 
open  to  plaintlffti,  whether  they  were  negli- 
tcntlr  overlooked,  whether  otiier  circumstan- 
ces aboold  not  earlier  have  put  plaintiffs  np- 
oa  dlscorexy,  what  was  the  nature  of  the 
oonceftlment  practiced,  whether  It  consisted 
'Ji  mere  silence,  or  was  accompanied  by  ac- 
tive misrepresentation  and  fraudulent  decep- 
tion. *  *  *  All  are  questions,  which,  np- 
«a  the  demand  of  the  demurrer,  should  be 
answered  by  the  bill  In  order  that  the  chan- 
rellor.  to  whose  conscience.  In  the  first  In- 
rtnee,  the  equity  of  the  bill  Is  addressed, 
Khoold  satisfy  himself  that  plaintiffs  have 
^<  neglected  or  slept  upon  their  rights." 
BobertMn  v.  BurreU,  110  Gal.  678,  42  Pac. 

The  complaints  In  these  cases  leave  the 
''■urt  uninformed  upon  some  of  the  polnte  as 
-o  which  disclosure  is  declared  to  be  necea- 
ttTT.  They  do  not  state  where  the  plaln- 
-!b  lived,  nor  whether  or  not  they  were 
^'^oalnted  with  Hugh  McDermott,  In  his  life- 
'JB^.  or  were  familiar  with  his  property  and 
:«satBukwis,  or  were  so  aitnated  that  tli«y  had 


no  knowledge  thereof.  The  will,  which  is 
annexed  to  and  made  part  of  the  complaint. 
Indicates  by  Its  terms  that  Hugh  McDermott 
was  not  acquainted  with  some  of  the  plain- 
tiffs, and  that  some  of  them  at  the  time 
It  was  made  lived  out  of  the  state.  But 
tbeee  are  mere  Inferences,  and  they  cannot 
take  the  place  of  the  positive  allegations  of 
fact  which  the  law  requires  the  plaintiff  to 
make  In  order  to  show  that  his  discovery  or 
imputed  knowledge  of  the  fraud  was  within 
the  period  of  three  years  before  the  action 
was  begun.  It  is  not  stated  that  plaintiffs 
did  not  know  of  the  actual  existence  of  the 
$40,000  in  money  and  $10,000  In  mortgages. 
The  latter,  It  may  be  jiremmed,  were  of 
record.  It  does  not  so  appear  in  tiie  com- 
I^alnta,  nor  do  they  state  In  wlwt  county 
the  mortgaged  property  was  situated,  or  ex- 
plain why  the  plaintiffs  still  remain  entirely 
ignorant  of  everything  concerning  them,  ex- 
cepting their  aggregate  amount  By  the  pro* 
visions  of  the  will  otiier  legacies  were  pre- 
ferred, and  the  plaintiff's  l^cles  could  not 
have  been  paid  In  full  unless  Hugh  McDer* 
mott  had  possessed  an  estate  worth  more  than 
$80,000.  His  will  was  made  December  7, 
1880,  a  month  and  two  days  before  his 
death.  The  petition  tor  Ite  probate,  allying 
that  his  «itire  estate  consisted  of  certain 
notes  and  mortgages  worth  $12,000  and  cer- 
tain real  estate  worth  $6,000,  was  filed 
March  IS,  1890.  some  two  months  latw,  and 
the  Inventory  and  anffalsement  showing  Its 
value  to  be  only  $18,72&58  was  filed  In  the 
following  October.  We  must  assume  that 
plaintiffs  knew  of  tliese  facts.  Th^  were  at 
least  auffldent  to  si^geat  some  Inquiry  con- 
cerning the  reasons  for  the  great  disparity 
between  the  bountiful  provisions  of  the  will 
and  the  meager  ability  ta  the  testator  to  re- 
spond to  ite  demands.  No  inquiry  whatever 
was  made. 

It  is  not  stated  that  plainbUEs  believed  the 
alleged  false  repreaentetions  concoulng  the 
estate,  nor  that  It  was  in  reliance  thereon 
that  they  suffered  14  years  to  elapse  without 
the  least  diligence  to  learn  the  reason  for 
the  Insnfilclency  of  the  estate  to  pay  the  lib- 
eral legacies  provided  In  a  will  made  so 
shortly  before  the  death  of  the  testator.  It 
Is  the  general  rale  that  ooe  who  claims  that 
his  conduct  has  been  influenced  to  his  preju- 
dice alleged  false  statementis  of  another 
must  allege  that  be  believed  the  false  stete- 
ments  to  be  true  and  relied  on  them  In  his  sub- 
sequent action  relating  to  the  subject  there- 
of. 14  Am.  &  Eng.  Ency.  at  Law,  106,  111; 
8  Ency.  of  Plead.  &  Prac.  906  ;  20  Cyc.  39; 
Estep  T.  Armstrong;  60  CaL  686,  11  Pac.  132 ; 
Oolton  V.  Btenford.  82  CaL  37a  883.  23  Pac. 
10,  16  Am.  St  Rep.  187.  The  first  count 
shows  on  Its  face  that  Oie  action  Is  barred 
by  the  provisions  of  section  338  of  the  Code 
of  Civil  Procedure,  unless  brought  within  the 
exception  of  subdivision  4  thereof.  We  are 
of  the  opinion  that  it  does  not  aver  snfflclent 
diligence  to  excuse  the  failure  to  discover 
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the  alleged  fraud  within  three  years  after 
It  was  perpetrated,  or  before  the  death  of 
Bridget  McDermott ;  that  It  does  not  snfflclent- 
ly  disclose  the  facts  and  circumstances  sur- 
rounding the  parties  at  the  time  the  conceal- 
ment Is  alleged  to  have  taken  i^ace ;  and  that 
It  Is  InBufficleut  because  It  does  not  aver  that 
th^  believed  the  alleged  false  statemrat,  and 
were  thereby  led  to  forego  farther  Inquiry. 
It  Is  also  defective  In  that  It  Is  uncertain  as 
to  the  description  of  the  property  alleged  to 
hare  been  concealed,  particularly  of  the 
notes  and  mortgages.  A  special  demurrer 
presents  this  objection.  No  reasonable  ex- 
cuse Is  given  for  the  alleged  Inability  to  give 
a  more  particular  description  of  property  of 
this  character  "discovered"  in  the  manner  al- 
leged.  The  demurrer  was  properly  sustained. 

In  each  of  the  appeals  the  Judgment  of 
the  superior  court  Is  affirmed. 

Sullivan  &  Sullivan  end  Thee  J.  Roche, 
for  appellant  John  J.  Barrett,  George  G. 
Ross,  and  Rose  &  Ross,  tor  respondent 

SHAW,  J.  A  rehearing  was  granted  In 
order  to  consider  more  fully  the  question 
whether  or  not  the  second  count  of  the  com- 
plaint, although  Insufficient  as  a  complnint 
on  a  debt  against  the  estate  of  Bridget  Mc- 
Dermott, could  be  held  good  as  a  complaint 
in  equity  to  follow  a  trust  fund  and  obtain 
an  order  upon  Maguire,  either  personally, 
or  ns  administrator,  to  pay  over  to  plain- 
tiff the  fund  claimed  by  her,  or  her  share 
of  it,  as  money  t>eIoogiiig  to  her  which  has 
come  Into  his  possession  or  control. 

The  complaint  is  clearly  Insufficient  for 
that  pt\rpoee.  The  general  rule  as  to  charg- 
ing trustees  Is  thus  stated :  "The  general 
rule  is  that  a  plalotifiT  who  seeks  to  charge 
a  trustee  with  a  breach  of  trust  is  bound 
to  state  a  clear  case  upon  his  bill.  Therefore 
acts  of  a  trustee  which  may,  or  may  not, 
be  breaches  of  trust,  must  be  so  alleged  that 
they  necessarily  appear  to  be  breaches,  or 
a  demurrer  will  be  sustained.  The  presump- 
tion Is  in  favor  of  the  performance  of  his 
duty  by  the  trustee.  The  plaintiff  must 
therefore  allege  and  prove  affirmatively  a 
breach  of  the  trust."  2  Perry  on  Trusts, 
S  800.  "All  the  facts  necessary  to  rebut 
these  presumptions  must  be  specifically  aver- 
red." 2  Beakh  on  Trusts,  {  756.  No  breach 
of  trust  either  by  Bridget  McDermott  In  her 
lifetime  or  by  her  administrator  Is  shown. 
At  the  time  of  the  distribution  of  the  estate 
of  her  husband,  Hugh  McDermott,  she  had 
on  band  the  sum  of  $1,503.66  which  she  was 
directed  by  the  decree  to  pay  to  Byrnes  and 
Maloney  as  trustees,  upon  the  execution 
by  them  of  a  sufficient  bond,  the  said  sum 
to  be  by  them  kept  during  her  lifetime  and 
the  Income  thereof  paid  to  her,  and  at  her 
death  the  principal  to  be  paid  to  the  sever- 
al plaintiffs  In  these  actions,  as  provided 
in  Hugh  McDermott's  will.  Byrnes  and 
Maloney  never  qnallfled  u  ancbi  nor  did 


other  trustees  In  their  stead,  and  hence  Brid- 
get McDermott  conld  not  pay  the  money 
to  them,  bnt  was  obliged  to  keep  It  herself. 
It  Is  alleged  that  until  the  date  of  ber  death, 
some  eight  years  afterwards,  she  "retain- 
ed possession  thereof  as  executrix"  of  her 
said  husband's  will.    Under  the  circumstan- 
ces this  was  her  dnty.    It  Is  not  alleged 
that  it  was  mingled  with  her  own  proper- 
ty, or  converted  to  her  own  use.  Neither 
of  these  facts  can  be  presumed.    Being  en- 
titled to  the  Income  from  It,  she  had  the 
right  to  Invest  It  so  that  It  would  produce 
an  Income,  u^ng  due  care  to  invest  safely. 
It  is  presumed  that  she  did  her  daty  as 
trustee  of  the  fund,  and  hmce  we  must 
assume  that  she  kept  It  Wfurato  from  her 
own  property,  and  that.  If  she  Invested  It, 
she  did  so  In  rach  manner  as  to  show  on 
Its  face  that  It  was  not  her  own  but  be- 
longed to  others  and  was  held  by  her  In 
tmst  for  them.   If  the  trustees  mentioned 
In  the  will  bad  qnallfled  and  npon  their  de- 
mand she  bad  refused  to  pay  over  the  fund 
to  them,  th^  conld  under  the  provisions  of 
section  1066  of  the  Oods  of  ClvU  Procedure 
have  maintained  an  action  against  her  to 
recover  It  aa  a  debt    P^fiape,  aftra*  her 
death,  the  ben^daries  conld  claim  the  same 
right  under  that  section  and  conld  demand 
the  sum  of  ber  administrator  and  sue  for 
the  same  as  a  debt  of  her  estate,  altboueh 
It  bad  been  converted  by  ber  to  her  own 
use.   It  seenu  perfectly  clear  that  the  com- 
plaint was  framed  on  tbia  theory,  and  that 
tbe  omission  In  the  second  count  to  aver 
a  presentation  of  the  claim  to  the  admin- 
istrator was  accidental.   But,  however  this 
may  be^  ft  Is  certain  that,  without  a  show- 
ing that  tbe  trust  fund  Is  mingled  with 
some  psrt  Of  her  estate  into  which  it  can 
be  traced,  no  actton  in  equity  can  be  main- 
tained to  have  it  declared  a  Hen  thereon, 
and  to  have  it  or  Its  equivalent  paid  over 
to  the  benefldarles,  and  that  without  aver- 
ments of  a  conversion,  or  some  other  breac^i 
of  trust  by  ber,  no  actimt  at  law  can  be  sus- 
tained against  her  estate  without  averring 
a  presentation  of  a  claim  therefor. 

With  respect  to  the  liability  of  the  ad- 
ministrator personally,  the  complaint  la 
equally  defective.  It  Is  not  averred  that 
the  fund,  or  any  note,  mortgage,  or  chose 
In  action  representing  It,  or  any  property 
Into  which  It  had  been  converted,  ever  came 
Into  bis  possession.  It  was  no  part  of  her 
estate,  and,  being  segregated  from  the  es- 
tate, as  we  must  assume,  It  was  not  his  duty 
to  take  possession  of  it  as  admlnlstr'ator 
of  her  estate.  It  was  held  by  her  as  execu- 
trix of  the  estate  of  Hugh  McDermott  be  did 
not  succeed  to  her  rights  or  duties  as  exec- 
utrix of  that  estate,  and  he  had  no  authori- 
ty to  act  in  that  behalf.  Our  law  so  pro- 
vides. Code  Civ.  Proa  f  1353 ;  Chevassua  v 
Burr,  134  Cal.  434,  66  Pac.  568 ;  Busb  v.  Llad 
sey»  44  GaL  124.   Upon  b»  death  tiie  trust 
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ceased  to  be  actlre,  and  nothing  remained 
to  be  done  under  It  except  for  tlie  benefl- 
darteB  to  take  poaaeBaton  of  the  fond.  Un- 
der these  clrcnmatancea.  If  the  administra- 
tor of  her  eatate  took  poaseflslon  of  It,  he 
woold  hare  no  title  or  right  In  it,  but  would 
be  a  mere  custodian  or  depoiltary,  to  keep  It 
Dntn  the  persons  entitled  applied  for  It  and 
tberenpon  to  dellrer  It  to  them.  His  duty 
with  req»ect  to  It  In  tliat  case  would  be  the 
same  aa  with  reqiect  to  any  other  property 
of  another  whldi  might  come  lawfully  Into 
Us  poasesBlon  without  title  or  right  to  ke^ 
it  against  the  rightful  owner.  If  there  Is 
tny  iffesumptton  that  he  did  take  possession 
of  It,  which  we  do  not  say.  It  would  be  a 
presomptlon  of  fact,  not  of  law,  and  If  the 
plaintiff  desired  to  rely  upon  It  as  a  fact  neces- 
sary to  complete  the  statement  of  a  cause  of 
action  against  the  administrator  personally, 
the  rules  of  pleading  require  that  she  should 
arer  the  fact.  Furthermore,  one  lawfully 
in  possession  of  property  which  he  does  not 
claim  and  which  he  has  not  converted  to 
his  own  use,  but  is  holding  for  the  rightful 
oiraer  with  the  Intent  to  deliver  it  to  him 
oa  demand,  is  entitled  to  an  opportunity 
ID  comply  with  his  duty  t)efore  being  sub- 
Jected  to  a  sutt  to  recover  It;  that  la,  to 
a  demand  for  its  delivery.  Such  demand 
In  such  a  case  Is  a  condition  precedent  to 
ibe  right  to  maintain  an  action  to  follow 
rbe  q>eclfle  property,  or  recover  it,  and  it 
tnost  be  alleged  and  proven.  13  Cyc.  800; 
1  Cyc.  408.  604;  Bushnell  v.  McCauley,  7 
Cal.  421 ;  Campbell  v.  Jones,  38  Cal.  507. 

Tbe  case  of  Lathrop  v.  Bampton,  31  Oal. 
17.  89  Am.  Dec.  141,  Is  almost  parallel.  Tbe 
(Y>mplalnt  there  did  not  allege  tbe  presenta- 
tion of  a  claim,  and  hence  was  held  insuf- 
Sdent  aa  a  complaint  on  a  debt  against  the 
estate.  A  rehearing  was  granted  to  consid- 
er again  whether  or  not  It  could  be  upheld 
as  a  complaint  to  enforce  a  trust  The  court 
Tbeu  said:  "Tbe  defendant  cannot  be  cbarg- 
M  and  held  to  account  as  trustee,  except  up- 
w  tbe  averment  that  he  has  come  Into  pos- 
mslon  of  tbe  trust  fund,  or  its  substitute. 
If.  at  the  time  of  his  death,  tbe  defend- 
ant's testator  was  In  possession  of  tbe  trust 
fond,  or  other  property  Into  which  he  may 
bare  converted  It,  and  such  fund  or  other 
propertif  had  ctfine  into  the  poasegaion  of  the 
^fen^ant,  he  would  hare  held  It  upon  the 
same  terms  as  his  testator  held  It  *  *  * 
fond  would  have  constituted  no  part 
<t  tbe  testator's  assets,  and  the  defendant 
iroald  not  have  held  It  In  bis  capacity  as 
exeeator,  bnt  in  his  capacity  as  succeeding 
trustee  to  the  plaintiff's  ward,  and  might 
zzvB  been  compelled  to  account  as  such." 
'Italics  oars.)  See,  tiso,  Bowland  t.  Mad- 
72  CaL  17, 12  Pac.  226,  87a 
It  ]s  suggested  In  the  petition  for  rebear- 
that  tbe  case  of  Bllzalde  t.  Ellsalde,  137 


Cal.  634,  66  Pac.  860,  70  Pac.  861.  Is  anthorl- 
1j  for  the  claim  that  the  complaint  herein 
states  a  cause  of  action  in  equity  to  enforce 
a  trust.  That  case  Is  clearly  distinguish- 
able from  the  present  <»se  by  the  material 
fact  there  distinctly  alleged,  proven,  and 
found,  that  the  tmst  fund  In  controven^ 
had  been  by  the  testator  mingled  with  mon- 
ey of  his  own  which,  including  the  trust  fund, 
bad  come  Ibto  the  possesslmi  of  the  &a>e- 
utor,  facts  whl<ih  are  entirely  wanting  here. 
The  opinion  cites  Lathrop  v.  Bampton  with 
approval,  and  It  does  not  hold  or  Intimate 
that  It  was  not  necessary  In  a  suit  In  equity 
to  av»  that  the  administrator  had  come 
into  possession  of  the  tmst  fund  which  he 
was  to  be  required  to  pay  over.  Jamra  Ha- 
gulre  is  not  made  defendant  tn  his  person- 
al capadt]^  but  solely  In  his  capacity  as  ad- 
ministrator. The  prayer  of  the  complaint 
Is  applicable  Jointly  to  both  counts,  and  it 
does  not  ask  for  the  enforcement  of  any 
trust,  bnt  does  ask  specifically  for  Judgment 
"against  said  defendant**  for  a  stated  sum 
covering  the  demands  set  forth  In  both  counts, 
"all  to  be  made  payable  In  due  course  of  ad- 
ministration," which  Is  the  appropriate 
prayer  In  an  action  to  recover  a  debt  from 
an  estate.  These  formal  indications  of  In- 
tent to  plead  a  mere  debt  might  be  disre- 
garded and  tbe  complaint  held  good  upon 
a  different  theory,  in  the  Interests  of  Jus- 
tice, If  the  facts  alleged  would  warrant  It. 
But  the  facts  do  not  authorize  It,  and  these 
forms  of  expression  serve  to  emphasize  what 
Is  reasonably  apparent  from  the  complaint 
as  a  whole,  including  both  counts,  that  plain- 
tiff's counsel  believed  that  some  advantage, 
possibly  a  jury  trial,  could  be  obtained  by 
drafting  the  complaint  as  for  a  debt  Instead 
of  as  a  bill  In  equity,  and  that,  with  that 
end  In  view,  tbe  averments  which  might 
make  it  possible  to  bold  It  good  as  a  cause 
of  action  to  enforce  a  trust  were  purposely 
omitted. 

We  adhere  to  the  opinion  heretofore  ren- 
dered In  department,  and  adopt  it  as  the 
oplnon  of  the  court  In  bank. 

We  concur:  ANGEIXOTTI,  J;  SLOSS, 
J;   HENSHAW,  J;   LORIGAX,  J. 


DE  FORREST  v.  COFFBT,  Judge.    (S.  V. 
S,0S0.) 

(Supreme  Court  of  California.   Oct  21,  190S.) 

1.  Mandamus  (|  3S»)— Ministebial  Duty. 

If  a  judge  had  no  discretion,  In  a  receiver- 
ship proceeding  against  an  insolvent  tmst  com- 
pany, to  refuse  a  petition  for  leave  to  file  an 
mdeiwndent  suit,  petitioner  is  entitled  to  a  writ 
of  mandate  to  compel  the  Jadge  to  grant  the 
petition. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Dec  Dig.  f  38.*] 


•M  saBt«  toplo  and  seotlon  MUUBBB  la  Dae.  *  An.  Digs.  ISOT  to  daU,  A  Baportor  Indazei 

Digilized  by 


Google 


28  98  PACIFIC  REPORTER.  (CaU 


2.  RECEIVEBS  ((  174*)— tCAVE  TO  SOE— JlTDI- 

ciAL  Discretion— iRTBavBMTiON  ok  Indk- 

PENDENT  Suit. 

It  was  within  the  discretion  of  the  superior 
court,  in  a  receivership  proceeding  against  an 
insolvent  trust  company,  to  require  a  petitioner 
to  litigate  his  claim  to  recover  money  fraudu- 
lently received  by  the  company  for  deposit  after 
it  became  ineolvent  and  suspended  payments, 
by  intervening  in  the  receiversliip  proceedings, 
and  hence  it  was  not  an  abuse  of  discretion  to 
deny  leave  to  sue  the  receiver  on  tjie  claim  in  an 
independent  suit ;  the  court  haring  ample  legal 
and  equitable  Jurisdiction  to  grant  petiti<mer 
any  relief  which  the  facts  alleged  In  his  peti- 
tion may  entitle  him  to. 

[Ed.  Note.— For  other  cases,  see  RecelmS) 
Cent.  Dig.  (  336;  Dec.  Dig.  8  174.*] 

3.  MANDAHT7S  (8  168*)— PBOCEBDINQa— lUVE 

TO  Sub  Receivee— Pbesumptioms. 

On  petition  for  a  writ  of  mandate  to  re- 
quire the  superior  court,  in  a  receivership  pro- 
ceeding against  an  Insolvent  trust  company,  to 
grant  leave  to  sue  the  receiver  in  ^ n  independ- 
ent suit  for  money  fraudulently  received  by  the 
company  for  deposit  after  it  became  insolvent, 
it  must  be  assumed  that  the  mone^  claimed  came 
into  the  receiver's  possession  and  is  held  by  him 
under  claim  that  it  is  part  of  the  aaseta. 

[Ed.  Note.— For  other  eases,  see  Mandamn*, 
Dec.  Dig.  8  168.*] 

4.  Receivers  (5  174*)— Leave  to  Sue— Judi- 
cial Discretion  —  Intebvention  or  Inde- 
pendent Suit. 

While  the  court  in  a  special  proceeding  to 
liquidate  the  affairs  of  an  Insol^'ent  bank  holds 
the  assets  through  the  receiver,  it  only  does  ro  to 
conserve  the  interests  of  those  properly  entitled 
to  share  in  them;  and  whfle  the  court  will  not 
permit  interference  with  the  property  without 
its  leave,  it  will  not  withhold  it  from  one  show- 
ing himself  entitled  to  it,  but  whether  it  will 
permit  an  Independent  suit  relative  to  property 
in  the  receiver's  bands  or  will  compel  interven- 
tion is  a  matter  within  its  discretion,  when  the 
riglits  involved  can  be  as  fairly  determined  In 
one  way  as  in  the  other. 

[E6.  Note.— For  other  cases,  see  Receivers, 
Cent.  Dig.  8  336 ;  Dec.  Dig.  8  174.*] 

5.  Receivehs  (8  166*)  — Actions— INTOBVEN- 
TioN— Scope  of  Procekdino. 

On  a  claim  by  an  intervener  In  a  suit  to 
liquidate  the  affairs  of  an  insolvent  bank,  trial 
of  the  issues  farmed  on  the  petition  of  interven- 
tion proceeds  as  in  any  ordinary  action,  and  the 
proceeding  is  substantially  an  independent  ac- 
tion from  the  Judgment  in  which  any  party  ag- 
grieved may  appeal ;  the  court  being  empowered 
to  call  a  Jury,  findings  of  fact  and  conclusions 
of  law  being  made  and  filed,  and  judgment  being 
entered  allowing  or  denying  the  claim. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Dec.  Dig.  8  166.*] 

Beatty,  O.  J.>  dissenting. 

In  Bank.  Application  by  J.  De  Forrest  for 
a  writ  of  mandate  to  the  superior  court  of 
the  city  and  comity  of  San  Francisco,  and 
to  J.  v.  Coffey,  judge  tb^eof.  Alternative 
writ  discharged,  and  petition  dlsmlsaed^ 

Milton  T.  TJ'Ren.  for  petitioner.  J.  V.  De 
Laveaga  and  E.  De  Los  Magee,  for  re- 
spondent. 

rX)RIGAN,  J.  This  Is  an  application  for 
a  writ  of  mandate  to  compel  the  respondent, 
as  judge  of  the  superior  court,  to  make  an 
order  granting  leare  to  tbe  petitioner  to 


bring  an  action  against  B.  3.  Le  Breton, 
as  rec^yer  of  the  California  Safe  Deposit 
&  Trust  Company,  a  baolilng  corporation,  to 
recover  from  said  receiver  the  sum  of  $2,100 
alleged  to  be  In  his  possession  but  belonging 
to.  the  petitioner. 

The  petition  for  tbe  writ  sets  forth,  refer- 
ring to  its  recitals  In  a  general  way,  that 
for  a  long  time  prior  to  the  30th  day  ot 
October,  1907.  the  California  Safe  Deposit 
&  Trust  Company  was  a  corporation  organ- 
ized under  tbe  laws  of  this  state  and  en- 
gaged in  a  general  banlcing  business  In  the 
dty  and  county  of  San  Francisco;  that  on 
the  last-mentioned  date,  about  tbe  hour  of 
2  o'clock  p.  m..  said  bank,  being  Insolvent, 
suspended  payments  and  ceased  to  do  busi- 
ness ;  that,  notwithstanding  this,  tbe  officials- 
of  the  bank  permitted  and  allowed  Its  re- 
ceiving teller  to  remain  at  the  receiving  win- 
dow of  said  bank  and  accept  deposits;  that 
on  said  30th  day  of  October,  1907.  about  tbe 
bour  aforesaid,  the  petitioner,  barli^  no 
knowledge  of  the  insolvency  of  tbe  bank  or 
that  It  bad  ceased  to  do  business,  d^K>slted 
with  said  bank,  and  there  was  accepted  by 
said  receiving  teller,  with  the  full  knowledge 
of  the  liisolv^cy  of  tbe  bank,  tbe  sum  of 
$2,100,  whicb  consisted  of  a  check  drawn 
upon  the  Anglo-Callfomlan  Bank,  Limited,  by 
tbe  California  Titie  Insurance  &  Trust  Com- 
pany, payable  to  tbe  petitioner  and  duly  In- 
dorsed by  him  and  delivered  to  the  receivlniGr 
teller;  that  the  said  California  Safe  Deposit 
ft  Trust  Company  immediately  upoa  acquir- 
ing possesion  of  said  dieck  caused  It  to  be 
carried  by  special  messenger  to  the  Anglo- 
CallfDrnlan  Bank,  where  ft  was  cashed  by 
said  bank  and  the  |2,100  carried  back  to  the 
office  of  the  California  Safe  Deposit  &  Trust 
Company,  which  took  control  jind  possession 
of  the  money  and  retained  pmsession  there- 
of until  said  money  was  taken  posses^Mi  and 
control  of  by  the  Bank  Commissioners  of 
the  state  of  California,  and  thereafter  deliv- 
ered Into  the  possession  of  said  E.  J.  Le 
Breton  as  a  receiver;  tiiat  after  the  bank 
commissioners  bad  so  taken  possession  of 
this  money,  togettaer  with  the  property  and 
effects  of  said  California  Safe  Deposit  & 
Trust  Company,  an  action  was  commenced  on 
December  0,  1007,  in  tbe  department  of  the 
superior  court  of  tbe  city  and  coonty  of 
San  Francisco,  of  which  tUe  respondent  la 
presiding  judge.  In  tbe  name  of  tbe  people 
of  the  state,  by  tbe  attorn^  general  thereof, 
against  the  said  California  Safe  Deposit  & 
Trust  Company  and  Its  directors  and  trustees, 
to  have  It  decreed  that  said  corporation  was 
Insolvrat.  and  to  have  a  receiver  appointed 
for  the  purpose  of  winding  and  closing  up- 
the  affairs  of  said  coriwratlon ;  that  there- 
after on  a  bearing  duly  bad  a  decree  was 
entered  by  said  superior  court  adjudging  said 
conwration  insolvent,  prohibiting  its  directors 
and  trustees  from  transacting  any  further 
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buBlncn,  and  appointing  B.  7.  Le  Braton  re- 
cnver  of  said  bank  for  tbe  purposes  of 
Uqnldatlim  imder  the  direction  of  said  court; 
and  ordering  said  bank  commissioners  to 
surrender  the  property  of  said  corporation 
tben  In  tbeir  possessltm  to  said  B.  J.  Le 
Breton  as  receiver  of  said  bank;  that  said 
E.  J.  Le  Breton  qualified  as  anch  recdrer, 
and  the  bank  commissioners  delivered  to 
htm  tile  pnqterty  and  assets  of  said  bank,  and 
In  partlcniar  delivered  to  him  said  snm  of 
$3.100«  of  wUch  the  said  receiver  Is  now 
in  pawession;  that  on  A|«11  15,  1908,  peti- 
tioner filed  a  verified  petition  setting  forth  the 
above  facts,  and  aAlng  fbr  an  ordw  <tf 
court  allowliic  and  permitting  him  to  file  an 
Independent  action  against  tbe  said  B.  J.  Le 
Breton  as  receiver  to  compel  him  to  d^ver 
and  pay  over  to  the  petitioner  tbe  said  sum 
«f  92,100  deposited  In  said  bank  aa  afore- 
snld,  which  petition  coming  on  for  hearing 
after  notice  to  the  receiver,  was  hy  the  re- 
spondent denied. 

Petitioner  now  applies  to  tills  court  in 
this  original  proceeAng  in  mandamua  to  com- 
pel the  respondent  to  grant  said  order  per* 
mltting  bim  to  sne  said  receiver. 

The  answer  to  tbe  petition  here  avers  that 
the  superior  conrt  of  the  dty  and  county  of 
San  Francisco,  respondent  presiding  therein, 
bad  duly  made  It  a  rule  of  [vactice  and 
procedure  that  all  matters,  things,  causes  of 
action,  or  petitions  affecting  In  any  way  tbe 
possession  of  any  property  whatsoever  in  the 
hands  of  E.  J.  Le  Breton,  as  receiver  of  the 
California  Safe  Deposit  ft  Trust  Company,  or 
in  any  way  affecting  the  assets  thereof,  in  the 
hands  of  said  receiver  or  tbe  distribution 
tiiereof,  shall  be  tried  by  a  petitim  In  the 
nature  of  an  Interventttm  filed  by  the  person 
dalmlng  any  rights  with  reference  thereto. 
In  the  action  wherein  said  receiver  was  ap- 
pointed, "and  that  upon  the  filing  of  said  petl- 
tfcm  said  superior  court  shall  thereupon  and 
ex  parte  make  and  give  its  orHer  directing 
*  *  *  such  recover  to  show  cause  upon  a 
day  fixed  •  •  •  why  the  relief  prayed  In 
the  petltl<m  In  Intervention  shall  not  be 
granted,  and  that  u^n  sudi  hearing  the  said 
superior  court  shall  proceed  to  try  such  issue 
of  fact  or  law  as  tiie  said  recover  may  raise 
to  said  petition  In  tbe  manner  of  the  trial 
of  an  ordinary  action  at  law,  and  that,  upon 
a  final  bearing  of  such  issues  *  •  •  the 
said  superior  court  shall  make  Ito  decision 
and  Judgment  and  shall  file  Its  findings 
fact  In  the  manner  of  an  ordinary  action.** 

While  other  matters  are  stated  both  In  the 
petition  and  answer,  those  which  we  have 
mentioned  are  tbe  material  ones  and  form 
tbe  basis  uptm  whidi  tbe  l^al  proposition  in- 
volved is  to  be  determined. 

The  original  proceeding  in  which  tiie  re- 
ceiver was  appointed  Is  still  pending  in  the 
superior  court,  but  tbe  petitimor  did  not 
file  any  petition  In  the  nature  of  an  Inter- 
vention In  that  proceedtDg  Itself,  as  required 
bj  the  rule  of  j^ractice  snd  prooednre  set 


forth  In  tiie  answer.  In  fact,  the  position  he 
assumes  on  the  ai^llcatirai  for  this  writ  of 
mandate  Is  that  he  was  not  required  to  do 
80,  but  had  an  absolute  rWkt  on  his  applica- 
tion therefor,  to  have  an  order  of  court  made 
granting  blm  leave  to  maintain  a  separate 
and  Independent  suit  in  another  tribunal 
against  tbe  receiver  for  the  recovery  of  the 
property,  and  that  it  was  the  dear  duty  of 
respondent  to  have  granted  him  sudi  leave. 
It  must  of  course,  be  ctmceded  that  if,  upon 
tbe  showing  made  upon  tiie  an>lication  for 
leave  to  sue,  no  discretion  was  left  to  re- 
qmudent  but  to  grant  the  petition,  then  petl* 
tloner  is  «ititied  to  tiie  Issuance  of  this  writ 
of  mandate  to  compel  respwdent  to  act  as  the 
law  required  him  to  do. 

This  brings  us  to  the  real  question  In 
issue,  namely,  whetiier  upon  that  showing  any 
discretion  was  vested  In  the  court  to  grant 
or  refuse  the  ainiUcatlon. 

It  la  claimed  by  tiie  petitioner  upon  tbe 
fitcte  set  forth  In  his  petition  that,  tbe  bank 
having  rec^ved  his  deposit  sfter  It  had  be- 
come insolvent,  tbe  title  to  the  deposit  never 
passed  fnmi  him.  and  tiiat.  notwithstanding 
It  went  Into  tbe  bands  of  tiie  receiver  as  an 
apparmt  asset  of  the  Insolvoit  corporation, 
petitioner  bad  a  ri^t  to  maintain  an  action 
at  law  against  the  receiver  to  recover  tiie  full 
amount  of  said  d^Mslt. 

Tbe  position  of  the  remxmdait  Is  that,  con- 
ceding the  receipt  of  tiie  money  by  the  bank 
while  Insolvent,  still  the  title  to  the  property 
passed  to  the  bank  subject  to  a  right  on  the 
part  of  petitiimer  to  rescind  the  contract  of 
deposit  for  fraud  and  to  recover  the  mtm^ 
as  a  trust  fund  If  he  Is  able  to  trace  It,  and. 
benoe  a  suit  agalnat  the  recelvn  is  purely  of 
an  equitable  nature^  We  Ho  not  discuss  these 
different  theories  as  to  the  nature  of  the 
action  the  petitioner  might  maintain,  because 
it  Is  of  no  moment  to  the  question  here.  The 
only  proportion  with  which  we  are  concerned 
is,  did  the  court  have  the  discretion  to  re- 
quire the  petitioner  to  litigate  his  claim, 
whether  1^1  or  equitable,  Intarmlng  in 
tbe  proceeding  In  which  tbe  receiver  was 
ptdnted?  and  that  It  had,  we  thli^  Is  wtfl  set- 
tied  by  the  authorities. 

Indepoident  of  the  Act  that  but  one  fonn 
ot  action  Is  permitted  In  this  state,  whether 
the  actiuL  is  (tf  a  legal  or  equitable  nature. 
It  is  to  be  observed  that  the  same  tribunal 
which  has  Jurisdiction  In  a  special  proceed- 
ing Involving  the  liquidation  at  an  insolvent 
banking  corporation  has  slso  ample  legal 
and  equitable  Jurisdiction  to  grant  the  peti- 
tioner any  relief  which  ttn  facta  alleged  In 
his  petlUott  may  entitle  him  to.  There 
Is  nothing  in  the  inrocedure  wltii  reteraice 
to  qiedal  ^oceedlngs  Involving  the  Ilqul- 
dati<m  ot  insolvent  banking  corporations 
which  Ilmlte  or  craatralns  the  exercise  of 
tiie  ample  l^(al  and  equitable  powers  of 
the  superior  court,  so  that  one  making 
such  a  dalm  as  the  petithmw  does  hers. 
sgahiBt  the  recdvw,  as  to  the  aasete  of 


Digilized  by 


30  98  PACiriG 

tbe  corporation,  cannot  have  his  claim  as 
fnl^  and  talrly  determined  by  interremtlon 
therein  as  by  bringing  an  independoit  ac- 
tion. For  the  pnrpcaeB  of  preaoat  c<msldera- 
tlon  It  mast  be  assumed  tbat  the  money  to 
which  the  petltlimer  asserts  fals  r^ht  came 
Into  the  possession  of  the  recelvw  and  Is 
held  by  him  under  claim  that  It  Is  a  part 
of  the  assetii  of  the  insolvent  corporation. 
While  the  coort  in  the  special  proceeding 
for  liquidation  takes  charge  <tt  the  assets 
ct  an  InsolTOit  bank  and  holds  them  through 
its  officer,  the  rec^rer,  it  only  does  so  to 
conaerve  the  Interests  of  those  -who  are 
properly  entitled  to  share  In  them.  It  as- 
sumes the  admlnlstratlcHi  of  the  entire  es- 
tate; controls  the  conduct  of  the  receiver, 
who  la  Its  ofRcer,  aiul  whose  possession  of 
the  assets  is  the  possession  of  the  court;  It 
holds  the  pn^>erty  and  administers  the  in- 
solvent  estate  through  the  receiver  in  the 
Interest  and  for  the  benefit  of  those  who  It 
may  ultimately  determine  are  entitled  to  It 
Hie  receiver  Is  under  the  control  of  the 
court,  as  is  the  property  of  which  he  Is 
the  custodian,  and  while  the  court  will  not 
permit  any  Interference  with  such  property 
without  Its  leave,  nelthw  will  it  withhold 
such  property  from  one  who  shows  he  Is  en- 
titled to  It  But  whether  the  court  will  per- 
mit, upcm  application,  an  Independent  suit 
to  be  Invught  relative  to  the  property  In 
the  hands  of  the  receiver,  or  will  compel  in- 
terventitm  in  the  proceeding  in  which  the 
receiver  Is  appointed,  is  a  matter  for  Its  dis- 
cretion. It  Is  not  required  to  assume  Juris- 
diction of  all  controversies  to  which  the  re- 
ceiver may  become  a  party,  but  may  upon 
application  permit  them  to  be  determined 
In  some  other  competent  tribunal.  It  is  not, 
however,  in  all  cases  required  to  do  so, 
but  may  reserve  to  Itself  the  determination 
of  these  matters  in  the  original  proceedings 
in  which  the  receiver  was  appointed,  when 
such  rights  can  be  as  fairly  determined  by 
intervention  as  if  an  Independent  action 
were  brought  When  the  court  cannot  afford 
the  same  relief  In  Intervention  as  a  claimant 
would  be  entitled  to  in  an  independent  ac- 
tion or  where  by  virtue  of  some  statutory 
or  constitutional  provision  a  particular  kind 
of  action  must  be  brought  in  some  Jurlsdlc* 
tlon  other  thsn  wliere  the  original  special 
proceeding  Is  iwndlng,  the  court  will  un- 
doubtedly grant  leave  to  bring  It  and  it 
would  be  an  abuse  of  discretion  not  to  do 
BO.  So,  too,  even  in  cases  where  It  would 
be  proper  for  the  court  to  dispose  of  the  . 
controversy  under  an  intervention  In  the 
or^nal  special  proceeding,  it  may,  never- 
theless, grant  permission  to  iHring  an  in- 
dependent suit  It  is  not,  however,  required 
to  do  so,  and  when,  by  virtue  of  its  ample 
lei^al  and  equitable  jurisdiction.  It  can  grant 
full  relief  in  all  proper  form  of  law  to 
a  party  asserting  a  claim  against  the  re- 
ceiver by  his  intervening  in  the  original  pro- 
ceeding, it  Is  no  atnue  at  discretion  to  ra- 


BEPOBTBB.  (Cm- 

fuse  him  permlssltm  to  bring  an  independent 
suit  This  is  tbe  rule  as  uniformly  laid 
down  by  the  authorities. 

It  Is  said  by  High  in  his  work  on  Receiv- 
ers (section  264b):  "The  more  common  prac- 
tice, and  that  which  has  been  generally  com- 
mwded  by  ttie  courtSt  Is  to  hear  and  deter- 
mine all  rl^ts  of  action  and  demands 
against  a  receiver  1^  petition  In  the  cause  in 
which  he  was  appointed,  without  remitting 
the  parties  to  a  new  and  independent  suit; 
and  it  rests  wholly  within  the  discretion  of 
tbe  court  to  grant  leave  to  bring  an  inde- 
pendent action  against  its  receiver  or  to  de- 
termine the  controversy  upon  petition  in  the 
original  cause,  directing,  if  necessary,  an 
issue  to  be  tried  by  a  Jury  as  to  questions  of 
fact  or  of  damages.  *  *  *  So*  If  an 
equitable  rl^^t  or  title  Is  asserted  In  proi>- 
atj  which  Is  In  the  custody  of  a  receiver, 
tbe  court  win  not  ordinarily  permit  an  ac- 
tion to  be  brought  against  him,  but  will  re- 
quire the  claimant  to  proceed  by  petition; 
and  persons  having  a  claim  or  lien  upon  a 
fund  In  a  receiver's  hands  should  assert 
such  claim  by  petition,  rather  than  by  an 
action  against  tbe  receiver." 

The  same  rule  is  stated  in  Alderson  on 
Receivers  (secttm  623),  where  the  author 
says:  "It  Testa  in  the  discretion  of  the 
court  to  allow  a  party  claiming  rights  against 
Its  receiver  to  bring  an  independent  action 
against  him  or  to  compel  such  party  to  pro- 
ceed against  him  by  petltlcm  In  the  action 
In  which  he  is  receiver.  *  *  *  If  the 
relief  Is  sought  by  an  Intervening  petition, 
the  court  may  direct  that  issues  of  fact  be 
tried  by  a  jury,  and  whether  such  Issues 
shall  be  tried  by  a  Jury  or  referred  to  a 
master  for  determination  and  Investigation 
is  a  mattw  in  which  the  court  may  exercise 
Its  discretion.  Persons  having  claims  against 
property  in  the  hands  of  a  receiver  are  not 
required  to  institute  a  new  action  to  enforce 
them,  but  Instead  of  asking  leave  to  bring  ' 
such  action  they  may  Intervene  in  the  origi- 
nal suit  by  petition  and  have  their  rights 
adjudicated,  and  this  is  t^e  common  prac- 
tice. *  *  *  If,  when  leave  to  sue  Is  ask- 
ed. It  appear  that  the  CRie  Is  plain  and  that 
there  Is  no  necessity  for  Instituting  a  new 
suit,  the  court  may  proceed  to  a  final  deter- 
mlnatl<m.  An  order  denying  an  application 
to  sue  a  receiver  will  be  affirmed  unless  there 
has  been  an  abuse  of  discretion." 

Fomeroy,  In  his  work  on  Equity  Juris- 
prudence (volume  6,  {  177),  says:  "While  It 
is  in  some  Instances  proper  to  direct  the 
prosecution  of  an  action  at  law  against  a  re- 
ceiver to  determine  the  amount  of  compensa- 
tion or  damages  to  be  paid,  the  better  and 
mote  commonly  recognized  practice  is  to 
apply  for  rell^  to  the  court  In  which  the  re- 
ceiver is  acting." 

See.  also,  Meeker  v.  Sprague,  6  Wash.  243, 
31  Pac.  628;  Mechanics'  National  Bank,  etc., 
V.  Landauer,  68  Wis.  44.  31  N.  W.  160; 
Mdendy  t.  Barbour,  78  Ya.  644;  Komedy 
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T.  I.  a  &  L.  B,  Go.  (C.  C.)  S  Fed.  87;  Gun- 
ning T.  Borg,  113  111.  App.  832;  Barton  t. 
Barber.  101  U.  S.  12S,  20  L.  Bd.  672;  and 
Porter  r.  Sabln,  149  U.  S.  473»  18  Sup.  Ct 
1008,  .37  Jj.  Ed.  815. 

In  the  ]atter  case,  at  p^  479  of  140  U. 
S..  at  page  1010  of  13  Sup.  Ot.  (37  L.  Bd. 
815),  It  Is  Bald:  "It  iB  f or  tbe  court,  In  Ua 
discretion,  to  decide  whether  It  will  deter- 
mine for  itself  all  claims  for  or  against 
the  receiver  or  will  allow  them  to  be  liti- 
gated elsewhere.  It  may  direct  claims  in 
favor  of  the  corporatttm  to  be  sued  on  by 
the  recelTcr  in  other  tribunals,  or  may  leave 
him  to  adjust  or  settle  them  wlUiout  suit, 
as  In  his  Judgment  may  be  most  boieflclal 
to  those  interested  In  the  estate.  Any  claims 
against  the  receiver  or  the  corporation,  the 
court  may  permit  to  be  put  In  suit  in  an- 
other tribunal  against  the  receiver,  or  may 
reaerre  to  Itself  the  determination  of;  but 
no  sul^  noless  ^ressly  authorized  stat- 
ute, can  be  brought  against  the  receiver  with- 
out the  permlsidon  of  the  court  which  ap- 
pointed him." 

Aside  from  thrae  authorities,  this  court 
has  in  Pacific  Railway  Company  v.  Wade, 
91  Cal.  449,  27  Pac.  768,  13  L.  B.  A.  754. 
25  Am.  St  B^.  201.  recognized  this  as 
the  eetabllshed  rule.  Id  that  case  the  ques- 
tion was  whether  the  court  in  the  original 
proceeding  in  which  the  receiver  was  ai>- 
pointed  bad  Jurisdiction  to  determine  the 
amount  of  damages  whicR  would  be  sus- 
tained by  the  Insolvent  street  railway  com- 
pany in  having  Its  traclt  intersected  and 
used  by  another  street  railway  company.  It 
was  held  that  it  had;  this  court,  at  pages 
453  aud  456  of  91  Cal..  at  pages  769,  770  of 
27  Pac  (13  L.  B.  A.  754,  25  Am.  St  Bep.  201). 
saying:  "The  question  to  be  determined  is, 
simply,  whether  the  court  which,  through  its 
receiver,  has  the  custody  and  control  of  the 
insolvent  corporation's  proper^,  has  the 
power  to  determine  the  compensation, 
•  •  •  or  whether  the  electric  company 
must  •  •  •  bring  an  action  therefor 
against  the  receiver  with  the  permission  of 
the  court.  *  •  •  The  only  question  to 
l>€  determined  Is,  what  the  amount  due  the 
cable  company  is?  It  Is  like  any  other  claim 
for  damages  or  compensation  In  favor  of  a 
corporation  whose  property  is  in  the  hands 
of  a  recover,  and  Is  to  be  determined  In  the 
same  way.  As  to  the  manner  of  determining 
audi  question,  there  has  been  some  discord- 
ance of  opinion  among  judges,  but  so  far  as 
we  have  Investigated  the  subject,  there  had 
been  no  conflict  <rf  decisions;  the  cases  all 
bold  that  white  It  Is,  under  certain  circum- 
stances, proper  to  direct  the  prosecutitm  of 
an  action  at  law  against  the  recover  to  de- 
termine the  amount  of  compensatlim  or  dam- 
ages to  be  paid,  the  better  and  more  com- 
monly recognized  practice  is  to  apply  for  re- 
lief to  the  court  by  petition,  in  which  the 
reeetTor  is  acting.   The  rule  applies  to  all 


cases  of  damages  to  person  or  prv^ierty, 
whether  occasioned  prior  w  subsequent  to 
the  appolntmait  of  the  receiver." 

Certainly,  no  sound  reasw  can  be  ad- 
Tanced  why.  If  the  court  has  the  right  to 
take  jurisdiction  of  the  question  of  dam- 
ages in  the  OTiglnal  iHWceedlng  in  which  the 
receiver  is  appointed.  It  has  not  equally 
Jurisdiction  to  determine  the  simple  ques- 
tion of  the  right  of  the  petitioner  to  recover 
personal  property  in  the  hands  of  the  re> 
celver,  or  to  have  a  preferential  Hen  Impress* 
ed  In  his  favor  vpoa  the  assets  of  the  in- 
solvent corporation  in  the  hands  of  the  re- 
ceiver. 

Within  the  rule  of  these  authorities  It  la 
ther^re  apparent  that  there  was  no  abuse 
of  discretion  in  denying  the  application 
petitioner  for  leave  to  bring  an  Independent 
suit  Under  the  procedure  established 
the  superior  court  the  petitioner  upon  inters 
venlng  could  allege  the  facts  upon  whidi 
his  claim  of  relief  was  founded,  and  upon 
the  answer  of  the  receiver  the  court  would 
proceed  to  determine  the  Issun  raised.  If 
these  ware-such  as  required  a  trial  by  jury, 
the  sup»lor  court,  as  such,  has  power  to 
call  a  jury  and  have  the  Issues  tried  before 
It  as  in  any  other  action.  The  trial  of  the 
issma  proceeds  as  In  any  ordinary  action, 
and  findings  of  fact  and  conclusions  of  law 
are  made  and  filed  as  required  In  other  ac- 
tl<»i8,  and  judgment  entered  allowing  or 
denying  the  claim  asserted.  The  proceedlus^ 
while  in  the  nature  of  an  intervention,  is 
treated  as  substantially  an  Independent  ac- 
tion, from  the  judgment 'In  which  any  par- 
ty a^iieved  may  appeal.  Pacific  Ballway 
Company  t.  Wade,  91  Cal.  456,  27  Pac.  768, 
13  li.  B.  A.  754,  25  Am'.  St  Bep.  201;  First 
National  Bank  v.  Barnum,  etc.,  I»  Mich. 
12^  315.  21  N.  W.  543,  25  N.  W.  202.  56  Am. 
Bep.  660;  Porter  v.  Kingman,  126  Mouis. 
141;  Hl^  on  Becelvers,  |  254c;  Anglo-Cal- 
ifornlan  Bank  v.  Superior  Oomrt  (OaL)  96 
pac.  803. 

In  fact,  after  the  intervention,  the  court 
having  jurisdiction  in  the  orl^al  proceed- 
ing In  which  the  receiver  Is  appointed,  can 
do  as  complete  and  exact  Justice  as  to  the 
dalm  of  petitioner  as  If  he  were  asserting  it 
In  an  Independmt  action,  «t  the  same  time 
the  interrmtlon  affording  all  parties  an  <^ 
portnnlty  tx  a  more  simple  and  eq;)edltlou8 
determination  of  the  controvMsy  than  an  In- 
dependent acU(m  would.  In  determining 
the  right  of  the  petitioner  under  the  Inter- 
venticai,  the  court  proceeds  under  the  same 
rules  and  grants  him  the  same  relltf  as  If 
be  were  the  plaintiff  In  an  indepradent  suit 
and  the  same  rl^t  of  appeal  Is  preserved 
to  lilm.  He  is  deprived  of  no  right  In  the 
intervention  which  be  Is  guaranteed  under 
the  law  in  an  independent  action,  should  he 
have  be^  permitted  to  bring  one,  and,  this 
being  so,  there  was  no  abuse  of  discretion 
In  refusing  to  grant  leave  to  bring  such  in* 
dependent  suit. 
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We  are  not  cited  by  petitioner  to  any  au- 
thority which  supports  bis  claim  that  It  was 
the  legal  duty  of  the  court  to  allow  him 
by  an  Independent  action  to  assert  the  char- 
acter of  the  claim  against  the  receiver  which 
his  petition  discloses.  None  are  cited  from 
other  jurisdictions,  and  the  cases  of  Taps- 
cott  V.  Lyon,  103  Cal.  297,  37  Pac.  225,  and 
Murray  v.  Etchepare,  132  Cal.  286,  64  Pac. 
282,  cited  from  this  court.  Involve  no  ques- 
tion of  the  exercise  of  discretion  upon  an 
application  for  leave  to  bring  an  Independ- 
ent action.  All  they  declare  la  that  leave 
to  sue  a  receiver  will  never  be  refused  by 
the  court  In  a  proper  case,  which  Is,  un- 
doubtedly, true.  The  discretion  which  is 
vested  In  the  court  on  the  subject  is  a  dis- 
cretion which  Is  regulated  by  fixed  rules 
of  law.  It  Is  not  an  absolute  or  arbitrary 
discretion.  If  a  petition  for  leave  to  bring 
an  Independent  suit  discloses  a  case  where 
It  should  be  granted,  it  Is  the  duty  of  the 
court  to  do  so,  and  It  doubtless  would.  If 
it  does  not.  It  will  be  compelled  by  manda- 
mus to  do  it.  But  the  petition  here  does  not 
disclose  such  a  case.  Under  the  authori- 
ties, as  we  have  seen,  it  was  discretionary 
with  the  court  to  either  grant  or  refuse 
his  application,  and  hence  there  was  no 
proper  case  requiring  leave  to  be  granted. 

The  case  of  Petaluma  Bank  v.  Superior 
Court,  111  Cal.  488,  44  Pac.  177,  cited  by 
petitioner,  has  no  l>earlng  on  the  matter  In- 
volved here.  It  appears  from  that  case  that 
In  a  divorce  action  a  receiver  had  been  ap- 
pointed to  talce  charge  of  the  property  of 
the  buBlHind  In  order  to  secure  the  payment 
of  alimony  which  had  been  decreed  the 
wife.  Prior  to  the  appointment  of  the  re- 
ceiver, the  Petaluma  Bank  had  obtained 
Judgment  against  the  husband  defendant  in 
the  divorce  suit  which  became  a  lien  upon 
the  lands  owned  by  him  and  of  which  the 
receiver  in  the  divorce  action  was  directed 
to  talLC  possession.  The  bank,  heli^  abont 
to  bare  said  lands  sold  to  enforce  the  lien 
of  Its  judgment,  applied  to  the  superior 
court  in  the  divorce  suit  for  an  order  di- 
recting Its  receiver  not  to  Interfere  with  the 
officers  of  the  superior  court  In  which  its 
Judgment  had  been  obtained  In  the  lawful 
execution  of  said  Judgment.  The  order 
was  refused.  It  will  be  observed  that  the 
application  was  not  for  permission  to  sue 
the  receiver;  It  was  simply  for  pennisalon 
to  the  bank  to  take  such  steps  as  the  law 
aflTorded  to  enforce  the  lien  of  Its  Judgment 
against  property,  the  possession  of  which 
the  receiver  was  ordered  to  take.  On  ap- 
plication to  this  court  for  mandamus  to  com- 
pel the  superior  court  to  make  the  order  the 
writ  was  denied,  this  court  holding  that 
the  Petaluma  Bank  had  an  absolute  legal 
right  to  enforce  its  lien  against  the  property 
without  at  all  applying  to  the  superior  court 


for  permission  to  do  so.  It  Is  obvious  that 
there  Is  a  radical  difference  In  the  case  cit- 
ed and  the  matter  at  bar.  A  receiver  In  a 
divorce  case  only  conserves  the  property 
of  the  husband  for  the  purpose  of  secur- 
ing the  wife  in  her  claim  to  alimony.  He 
has  nothing  to  do  with  claims  of  the  cred- 
itors of  the  husband.  In  the  case  cited  no 
question  of  permission  to  sue  the  receiver 
was  involved.  No  such  application  could 
have  been  made,  as  there  was  no  suit  to 
be  brought  against  blm,  and  the  enforce- 
ment of  the  lien  of  the  Judgment  obtained 
by  the  bank  could  not  at  all  physically  dis- 
turb the  possession  of  the  receiver.  The 
bank  was  enforcing  a  pure,  fixed,  legal  right, 
the  exercise  of  which,  It  was  held,  the  court 
appointing  the  receiver  could  not  control. 
But  in  an  insolvency  proceeding  the  court 
sequesters  the  estate  of  the  Insolvent,  and 
Its  receiver  holds  It  for  the  benefit  of  all 
the  creditors.  It  has  plenary  power  over 
the  assets  of  the  estate,  and  one  who  as- 
serts a  claim  against  them  must  not  only 
apply  for  permission  to  do  so,  but  under 
the  authorities  it  is  discretionary  with  the 
court  to  reserve  to  Itself  the  determination 
of  the  validity  of  the  claim  or  to  permit 
it  to  be  litigated  In  some  other  competent 
tribunal,  and,  as  far  as  the  nature  of  the 
claim  asserted  here  is  concerned,  the  opin- 
ion In  the  Petaluma  Bank  Case  contains 
nothing  contrary  to  the  general  rule  as  es- 
tablished by  th#  authorities  to  whldi  we 
have  heretofore  referred. 

The  superior  court,  therefore,  was  not  guil- 
ty of  any  abuse  of  discretion  in  refusing 
to  permit  petitioner  to  bring  an  independ- 
ent suit,  and  was  entirely  warranted  in 
reserving  to  Itself  the  determination  of  the 
validity  of  the  claim  made  by  petitioner 
against  the  receiver. 

The  alternative  writ  is  discharged,  and  the 
petition  dismissed. 

We  concur:  SHAW,  J.j  ANGELLOTTI, 
J.;  SLOSS,  J.;  HBNSHAW,  J. 

X  dissent:   BEATTX,  a  J. 


HARLAN  T.  HARLAM.    (Saa  IGOO.) 

(Supreme  Court  of  California.    Oct  8,  1008.) 

1.  DivoBCB  (S  311*)— Obdeb  fob  Sttppobt  or 
Childbkn—E  NroBCBMKWT— Execution  . 
Under  Code  Civ.  Proe.  I  685,  aothorlzing 
the  enforcement  of  a  judgment  after  the  lapse  of 
five  years  by  leave  of  court  on  motion  for  that 
purpose,  the  court  may  direct  execution  for  the 
amount  uupaid  on  a  valid  order  directinff  a  di- 
vorced husband  to  pay  a  monthly  sum  for  the 
future  support  of  his  children,  and  the  mere 
fact  that  10  years  elapsed  without  making  any 
effort  to  ciHnpel  payment  does  not  prevent  the 
court,  la  its  diBcreti<Hi,  from  ordering  execu- 
tion. 

[Ed.  Note.— For  other  cases,  aee  IMvorce,  Dec. 
Dig.  i  811.*] 


•For  other  oasM      wamm  tople  and  SfeUon  NUHBBR  In  D«e.  A  Am.  Olos.  UOT  to  4aS%  *  XUpertir  lainm 


Digilized  by 


Google 


-CbU 


HARLAN  v. 


HARLAN. 


83 


2.  jnogmbnt  (h  618*)— collatibal  attack— 
Vauditt. 

A  motiMi  to  Bet  ulde  8d  order  directing  a 
dlrorced  hnsband  to  pay  m<Hithly  a  specified  lum 
for  the  sopport  of  nis  children  ii  a  coliateral 
attack  Ml  the  order,  and  the  only  issue  ia  wheth- 
er the  oonrt  In  raaunf  it  exceeded  its  jaxiidlc- 
tion. 


[Bd.  Note.— For  other 
Cent  Die.  H  861,  962;  Dec. 


see  Judgment, 


8.  DivoBCS  (I  S54*}— Pbopeitt  Riobts  of 

PABTraB— OBDBKB— JiTBIBDICTIOn  OF  COUBT. 
Where  the  superior  court  has  made  a  decree 
of  divorce,  which  has  by  lapse  of  time  become 
final,  and  has  not  in  the  decree  itself  reserved 
jurisdiction  to  make  a  sumtemeDtaiT  decree,  its 
only  power  to  make  a  nirtli«r  (Mraer  affecting 
the  property  rights  of  the  parties  ia  that  granted 
by  Civ.  Code,  H  1S8,  180,  relating  to  orders  re- 
specting the  support  of  a  diTorcea  wife  and  her 
^ildren. 

[Ed.  Not&— For  other  euee,  aae  Divorce,  Dec. 
Dig.  f  264.*] 

4.  DiTOKOB  (S  S09*>. 

Where  a  divorce  Is  granted  for  an  offense 
of  the  husband,  and  the  decree,  as  expressly  au- 
thorised by  Civ.  Code,  {  1S9,  requires  him  to 
provide  for  the  malntenanoe  of  the  children  or 
tlie  support  of  tlie  wife,  the  court  may,  at  any 
time,  modify  the  order  making  such  provision, 
but  when  the  decree  is  silent  on  the  suoject,  the 
court  cannot,  under  the  section,  thereafter  enter 
any  order  relating  thereto. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  I  803;  Dec.  Dig.  I  800>] 

5.  DlvoncB  (f  S08«). 

dv.  Code,  t  138,  aathorlxing  the  coart,  in 
an  action  for  divorce,  twfore  and  after  judg^ 
ment,  to  give  directions  for  the  custody,  care, 
and  education  of  the  children,  and  at  any  time 
vacate  or  modify  the  tame,  authorises  such  ac- 
tion by  the  court  after  judgment  whether  or  not 
the  decree  referred  to  the  subject 

[EU.  Note.— For  other  cases,  see  Divwce,  Dec 
Dig.  f  S08L*] 

6.  DivOHCB  «  808*). 

Tlie  power  to  give  direction  for  the  custody, 
care,  and  education  of  the  children,  vested  in 
the  court  fay  Civ.  Code,  S  138,  providing  that 
the  court  in  an  acti(»i  for  divorce  may,  oefore 
or  after  judgment,  give  sach  directions  for  the 
costody,  care,  and  education  of  the  children  as 
mar  seem  proper,  involves  the  ri^t  not  merely 
CO  dedare  who  shall  have  the  custody  and  what 
■hall  be  the  nature  of  Uie  care  and  education 
of  the  children,  but  also,  by  necesssry  implica- 
tion, to  require  the  payment  by  one  of  the  par- 
ties of  such  sums  as  may  be  necessary  to  carry 
out  the  objects  contemplated  by  the  statute,  and 
an  rader  for  the  paymmt  of  money  for  auy  por^ 
pose  embraced  wittun  the  phrase,  ''custody,  care, 
and  education  of  the  chfidren.''  may  lie  made 
after  a  Judgment  of  divortM,  whether  or  not  the 
decree  provided  therefor. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Dec. 

Dig.  s  aoa*] 

7.  DivoBCB  (§  308*)— "Cabb"— Maintenahcb. 

The  word  "care"  in  Civ.  Code,  I  138,  au- 
thoridng  the  court  in  an  action  for  divorce,  be- 
fore or  after  judgment,  to  give  such  directions 
for  the  custody,  care,  and  education  of  the  chil- 
dren as  may  be  proper,  etc,  is,  if  not  synony- 
mous with  ^maintenance,"  a  broader  term,  and, 
when  combined  with  "custody"  and  "educstion." 
It  includes  every  element  of  provision  for  the 
pfajalea],  moral,  and  nvental  wdl-being  of  the 
difldroi,  and  an  order  for  the  benefit  of  the  chiU 
dren  ia  witUn  the  Jurlsdlctioa  of  the  court 
whetkcr  it  uaea  the  term  "maintenanoe  and  sup- 


port" or  the  broader  ezptessloii  "custody,  care 
and  education." 

[Bd.  Note.— For  other  cases,  see  Divorce,  Dec. 
Dig.  (  80a* 

For  other  definitions,  see  Words  and  Fhrases, 
TiA.  1,  pp.  971-073 ;  vol.  8,  p.  7696.] 

8.  DivoBCB  ({  308*). 

CMv.  Code,  1 138,  authorising  the  court  in  an 
action  for  divorce  to  give,  before  or  after  judg* 
ment,  snch  directions  for  the  custody,  caie,  and 
education  of  the  children  as  may  seem  proper, 
ia  enacted  for  the  protection  of  the  children,  and 
when  the  court  orders  that  money  be  paid  by 
the  father  for  the  custody,  care,  or  education  of 
his  children,  it  gives  directions  fqr  their  custody, 
care,  or  education,  and  the  court  may  order 
money  to  be  thus  paid  without  giving  specific 
directions  regarding  the  manner  of  such  custody, 
care,  or  educatlcxi. 

[Ed.  Note.— For  other  cases,  see  Dlnroe,  OenL 
Dig.  I  801;  Dec.  Dig.  i  30&*] 

9.  DIVOBCB  (S  808*). 

An  order  entered  sulneqnent  to  the  granting 
of  a  divorce  awarding  the  wife  the  custody  of 
the  children  and  a  portion  of  the  community 
property  In  lieu  of  any  further  provision  for  her 
peisonsj  support,  which  requires  the  bnsband 
to  make  payment  for  the  future  "support,  edu- 
cation and  maintenance"  of  the  children,  ia 
within  C^v.  Code,  i  138,  authorizing  the  court 
in  an  action  for  divorce,  to  ^ve.  be^re  or  after 
judgment  such  directions  for  the  custody,  care 
and  education  of  the  children  as  may  seem 
proper. 

[Ed.  Note—For  other  cases,  see  Divorce,  Cent 
Dig.  i  801;  Dec  Dig.  S  80S.*] 

Appeal  from  Snperior  Court,  Yolo  County; 
EL  E.  GaddlB,  Judge. 

Action  for  divorce  by  Lena  J.  Harlan 
against  W.  C  Harlan.  From  an  order  deny- 
ing a  motion  to  aet  aside  an  order  directing 
the  issuance  of  an  execution  for  the  sums  due 
on  an  order  requiring  defendant  to  pay  to 
plalDtlfiT,  for  the  support  of  tbeir  children,  a 
monthly  sum  and  to  set  aside  the  order  for 
Bucb  support,  be  appeals.  Affirmed. 

N.  W,  Hawkins  and  Charles  W.  Th<nnfts, 
for  appellaDt.  Hurst  &  Hurst  (White  &  Mil- 
ler, of  counsel),  for  respondent 

SLOSS,  J.  In  May,  1891,  the  superior 
court  of  Yolo  county  entered  a  decree  grant- 
ing to  Lena  J.  Harlan  a  divorce  from  W.  C. 
Harlan.  The  decree  awarded  to  the  wife, 
plaintiff  in  the  action,  the  custody  of  the 
three  minor  children  of  the  parties,  and 
awarded  to  a  portion  of  the  community 
property.  It  was  further  decreed  that  "the 
property  so  awarded  to  plaintiff  shall  be  In 
lieu  of  any  further  provision  or  alimony  for 
her  personal  maintenance  or  Biqjtport" 

Id  April,  1895,  Lena  J.  Harlan  filed  in  the 
same  action  a  petition  for  an  ord^  requiring 
the  defendant  to  pay  her  the  amount  Uiere- 
tofore  expended  by  her  for  the  support,  main- 
tenance, and  education  of  the  <diildren,  "and 
a  further  periodical  amount  hereafter  for  the 
support  and  education  of  his  said  children." 
The  defendant  answered  this  petition,  and, 
after  a  hearing,  the  court,  in  August,  189S, 
made  an  order  that  the  plaintiff  retain  the 
custody  of  the  children,  and  that  Pendant 
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pay  to  plaintiff  "for  their  support,  education 
and  maintenance"  the  sum  of  $16  per  month 
for  each  child,  or  $48  for  the  three,  payments 
to  commence  on  September  1,  18%.  On  Sep- 
tember 11,  1895,  the  court  made  a  modifying 
order  directing  the  defendant  to  pay  the 
pialntitr  $32  per  month.  Instead  of  $48. 

Ten  years  later,  In  September,  1905,  the 
-plaintiff  applied  for  an  order  directing  that 
execution  Issue  for  an  amount  claimed  to  be 
due  and  unpaid  under  the  order  of  Septem- 
ber, 1895,  and,  upon  an  ez  parte  showing,  the 
court  ordered  that  execution  Issue  against  the 
defendant  for  $4,096.%.  -Thereupon  the  de- 
fendant moved  to  set  aside  the  order  of  Sep- 
tember 11,  1895,  and  the  order  directing  exe- 
cution to  issue  thereon.  The  court,  reducing 
the  amount  for  which  execution  was  to  Issue 
to  $4,078.30,  denied  the  defendant's  motion, 
and  ordered  execution  to  issue  for  the  last- 
named  sum.  From  this  order  the  defendant 
has  appealed. 

If  the  order  of  September,  1895,  requiring 
the  defendant  to  pay  $32  monthly  to  the 
plaintiff,  was  valid,  there  can  be  no  question 
that  the  court  had  power  at  any  time  after 
the  entry  of  the  order  to  direct  execution  to 
Issue  for  the  amount  impald.  Code  Civ.  Proc. 
I  685;  Harrier  t.  Bassford,  145  Gal.  529,  78 
Pac.  1038;  Doehia  v.  Phillips,  161  Cal.  488, 
91  Pac.  330.  And  the  mere  fact  that  plain- 
tiff had  allowed  10  years  to  elapse  without 
malting  any  effort  to  compel  payment  affords 
no  ground  for  the  contention  that  the  court 
abused  Its  discretion  in  ordering  execution 
to  Issue.  Doehia  t.  Phillips,  supra. 

The  appellant  must,  therefore,  succeed,  if 
at  all,  by  showing  the  Inralldlty  of  the  order 
of  1895,  which  the  plaintiff  was  seeking  to 
•  enforce  by  means  of  an  execution.  In  this 
proceeding,  which  is  clearly  a  collateral  at- 
tack upon  that  order,  the  a[)pellant  Is  limited 
to  the  single  contention  that  the  court,  in 
making  the  order  assailed,  exceeded  Its  Juris- 
diction, and  that,  in  consequence,  the  order 
Itself  is  void.  In  passing  upon  this  conten- 
tion, the  question  for  decision  Is  whether  a 
court  which  had.  In  1891,  made  a  decree  of 
divorce  In  favor  of  a  wife,  awarding  to  her 
the  custody  of  the  minor  children,  but  making 
no  provision  for  their  support  hy  the  hus- 
band, retained  power,  after  the  time  for  ap- 
peal from  the  decree  bad  passed,  to  make  an 
order  requiring  the  divorced  husband  to  pay 
for  the  future  "support,  education  and  main- 
tenance" of  said  children. 

The  answer  to  this  question  must  be  sought 
in  sections  138  and  139  of  the  Civil  Code. 
Section  138,  at  the  time  the  Judgment  of 
dlvorc^  in  this  case  was  made  and  entered, 
read  as  follows:  "In  an  action  for  divorce 
the  court  may,  before  or  after  Judgment,  give 
Bucta  direction  for  the  custody,  care  and  edu- 
cation of  the  children  of  the  marriage  as  may 
seem  necessary  or  proper,  and  may  at  any 
time  vacate  or  modify  the  same."  The  pro- 
Tision  of  section  139  Is  that,  "where  a  divorce 
Is  granted  for  an  offense  of  the  husband,  the 


court  may  compel  him  to  provide  for  the 
maintenance  of  the  children  of  the  marriage, 
and  to  make  suitable  allowance  to  tlie  wife 
for  her  support,  during  her  life,  or  for  a 
shorter  period,  as  the  court  may  deem  Just, 
having  regard  to  the  circumstances  of  the 
parties  respectively,  and  the  court  may,  from 
time  to  time,  modify  Its  orders  In  these  re- 
spects." The  proper  construction  of  these 
sections  has  been  the  subject  of  conalderatiOD 
by  this  court  In  several  cases. 

Howell  V.  Howell,  104  Cal.  45,  87  Pac.  770, 
43  Am.  St.  Rep.  70,  was  an  action  for  divorce 
commenced  by  the  wife.  A  decree  was  ren- 
dered, granting  her  a  divorce,  and  awarding 
her  certain  community  property.  There  was 
no  provision  for  alimony.  After  the  Judg- 
ment had  become  final,  the  court,  upon  the 
petition  of  the  plaintiff  that  the  defendant  be 
required  to  pay  to  her  a  certain  monthly 
sum  "to  support  herself,  and  support  and 
educate  her  said  minor  children,"  made  an 
order  that  defendant  pay  to  plaintiff  the  sum 
of  $100  upon  the  20th  day  of  each  month 
until  the  further  order  of  the  court.  Upon 
appeal  from  this  order  it  was  held  that  the 
lower  court  was  without  jurisdiction  to  make 
the  order  appealed  from.  The  court  quotes 
the  provisions  of  section  139  to  the  effect  that 
the  court  may,  under  certain  circumstances, 
compel  the  husband  to  provide  for  the  main- 
tenance of  the  children  aud  to  make  a  suit- 
able allowance  for  the  support  of  the  wife, 
and  that  "the  court  may  from  time  to  time 
modify.  Its  orders  In  these  respects."  "But,** 
it  is  said,  "the  latter  section  clearly  contem- 
plates that  the  right  to  alimony,  as  well  as 
other  financial  and  property  rights,  shall  have 
been  presented  and  litigated  In  the  action  for 
divorce  and  established  by  the  Judgment;  and 
the  provision  is  that  where  the  right  to  ali- 
mony has  been  thus  establl^ed,  the  amount 
may  be  changed  by  a  modification  of  the 
order.  But  In  the  case  at  bar  there  is  noth- 
ing to  'modify.*  After  the  Judgment  grant- 
ing the  divorce  the  plaintiff  was  no  longer  the 
wife  of  the  defendant,  and  he  owed  her  no 
longer  any  marital  duty.  From  that  time  she 
could  enforce  against  him  no  obligation  not 
imposed  by  the  court  at  the  time  of  the  Judg- 
ment." The  case  had  to  do  with  the  con- 
struction of  section  139  alone,  and  the  court 
was  careful  to  guard  against  the  Implication 
that  It  was  Intended  to  make  any  declaration 
regarding  the  extent  of  the  power  conferred 
by  section  138.  In  this  connection  the  opin- 
ion says:  "It  is  not  necessary  here  to  deter- 
mine what  order  the  court  might  make  'after 
Judgment,*  under  section  138  of  the  Civil 
Code,  with  respect  to  the  'custody,  care,  and 
education  of  the  children  of  the  marriage.' 
The  order  under  review  Is  for  alimony  for 
the  wife,  and  for  her  support;  and  Its  char- 
acter Is  not  changed  by  the  mention  of  the 
children." 

McKay  v.  Superior  Court,  120  Cal.  143,  52 
Pac.  147,  40  li.  B.  A.  686,  was  an  original  ap- 
pUeaUfm  to  this  court  for  a  writ  of  review. 

Digilized  by  GooqIc 


HARLAN  V.  HARLAN. 


In  1884,  Emma  J.  McKay,  tliai  the  wife  of 
tbe  petitioner,  bad  obtained  a  decree  of  di- 
vorce from  her  husband.  The  decree  award- 
ed ber  the  care,  custody,  and  control  of  the 
minor  children  of  the  marriage,  but  contained 
no  proTiaton  for  alimony  for  ttaeir  mainte- 
nance and  mpport  In  May,  1898,  Emma  3, 
McKay,  who  had  since  xemarrled,  filed.  In 
the  action  In  which  the  decree  of  dlvorce.had 
been  granted,  a  petition  praying  an  order  to 
emnptf  the  defendant  la  that  action  to  pay 
fSO  a  month  for  the  past  rapped  of  each  of 
the  diUdren  and  $90  a  month  for  the  future 
support  of  each  of  them  nntll  the  further 
order  of  ttie  court  The  order  was  made,  and 
the  dtftedant  appealed  thwefrom.  glTlng  a 
bond  to  stay  execution.  Thereupon  the  wife 
obtained  ficom  the  superior  court  an  order  dl- 
reettav  the  defendant  to  pay  the  sum  <rf 
1290  as  attorney^  fees  to  enable  ttie  minors 
to  properly  present  their  reqwnse  to  the  aj^ 
peaL  The  defendant  applied  to  this  court  for  a 
writ  of  review  to  annul  the  order  last  mad& 
In  passing  upon  his  application  this'  court 
deemed  It  necessary  to  consider  the  validity 
of  the  order  requiring  the  payment  of  money 
for  the  support  of  the  minor  children,  and 
determined  that  that  order  was  not  beyond 
the  jurisdiction  of  the  superior  court  This 
conclusion  was  based  upon  the  provisions  of 
section  138  of  the  CIvU  Code,  whi(^  was  held 
to  expressly  vest  In  the  superior  court  the 
power  to  make,  before  or  after  Judgment, 
such  order  as  might  seem  proper  for  the 
maintenance  of  minor  children.  Erkenbrach 
V.  Erkenbrach,  06  N.  Y.  466,  and  other  cases 
are  dted  in  support  of  this  view.  The  court 
points  out  the  distinction  between  the  case 
before  It  and  Howell  v.  Howell,  supra,  in 
which  case,  as  was  said,  "section  138  of  th4 
Civil  Code  and  the  rights  of  minor  children 
to  maintenance  and  support  under  It  were  not 
before  the  court" 

The  order  considered  In  McKay  t.  Su- 
perior Court  was  again  the  subject  of  con- 
sideration in  McKay  v.  McKay,  125  Oal.  66, 
67  Pac.  677.  That  was  a  direct  appeal  by 
the  defendant  from  the  order  requiring  him 
to  pay  to  the  plaintiff  a  certain  sum  for 
the  past  care,  maintenance,  education,  and 
support  of  the  children,  and  a  farther  month- 
ly sum  for  their  future  support,  education, 
and  maintenance.  On  such  appeal  the  court 
was  not  limited  to  an  examination  of  the 
power  or  Jurisdiction  of  the  lower  court, 
but  could  and  did  determine  whether  that 
power  bad  been  rightly  or  erroneously  e^ 
erdsed.  It  wss  held  that  the  lower  court 
erred  In  compelling  the  defendant  to  reim- 
bnrse  the  plaintiff  for  expenses  incurred  in 
the  maintenance,  support,  and  education 
of  the  children  prlw  to  the  time  of  her  im- 
plication, and  the  order  was  reversed  with 
dlrecttons  to  the  superior  court  to  make 
■acta  order  as  would  be  consistent  with  this 
view.  In  tbe  oidnton  retOrence  is  made  to 
Howdl  T.  Howell  and  McKay  t.  Superior 


Court,  and  It  Is  pointed  out  that  the  How- 
el!  Case  decides  no  more  than  that  where 
no  provision  Is  made  In  the  decree  for  the 
maintenance  of  the  wife  or  the  children 
the  court  has  no  authority  under  section 
139  to  subsequently  make  an  order  for  such 
jwovislon.  Reference  Is  again  made  to  the 
Efkenbradi  Case,  which  held  that  as  the 
section  of  the  reused  statutes  of  New  York, 
similar  in  Its  terms  to  section  188  of  the 
Civil  Code,  authorised  the  court  to  make  an 
order  after  judgment  for  the  care,  custody,' 
and  education  of  the  children  of  the  mar- 
riage, "It  must  be  assumed  that  provision 
for  tiie  expenses  reasonably  to  be  Incurred 
for  the  aocompllshment  of  these  objects  was 
within  the  Intention  of  the  Legislature  In 
framing  the  section." 

Shattnck  t.  Shattuck,  ISB  Cal.  182,  67  Fac. 
49,  was  an  appeal  by  the  defendant  from 
an  order  made  aftn  Judgment  of  divorce 
agAinat  him  had  become  final,  requiring  him 
to  contribute  the  sum  of  fao  per  month  to 
the  Bopprart  of  the  minor  child  of  himself 
and  plaintiff.  The  decree  of  dlrorce  had 
awarded  the  custody  qf  the  child  to  plaintiff 
(wife),  biit  contained  no  provision  in  ref- 
erence to  the  maintenance  or  support  of 
the  child.  The  opinion  is  very  brief  and 
is  based  entirely  upon  the  decision  in  Mc- 
Kay V.  McKay,  supra.  Of  that  case  It  is 
said  that  "It  was  there  held  that  if  the  de- 
cree of  divorce  makes  no  provision  for  the 
maintenance  of  the  children  of  the  marriage, 
the  court  Is  without  jurisdiction  subsequent- 
ly to  make  any  order  compelling  either  par- 
ty to  pay  to  the  other  for  such  maintenance ; 
that  the  provision  in  section  138  of  the  Civil 
Code  authorizing  the  court  to  vary  or  modi- 
fy Its  decree  'after  Judgment*  is  limited  to 
the  directions  therein  for  the  'custody,  care 
and  education'  of  the  children,  and  that  Its 
power  to  provide  for  their  'maintenance* 
must  be  exercised  at  the  time  the  decree 
of  divorce  is  granted;  that  if  It  Is  not  ex- 
ercised at  that  time,  and  the  decree  is  silent 
upon  the  subject,  it  can  have  no  Jurisdiction 
afterwards  to  make  such  provision."  And 
upon  the  authority  of  McKay  v.  McKay,  so. 
construed,  it  was  held  that  the  superior 
court  was  without  Jurisdiction  to  render 
the  Judgment  appealed  from,  and  such  Judg- 
ment was  reversed. 

An  endeavor  to  show  a  complete  harmony 
and  ccmslstency  In  these  various  decisions 
would  be  a  task  of  no  little  difficulty.  This 
much,  however,  nu^  be  said  to  be  the  clear 
and  unequivocal  result  of  sections  138  and 
139,  tt^ether  with  the  <^lnions  of  this  court 
dealli^  with  those  sections.  Whea  the  su- 
perior court  has  made  a  decree  of  divorce, 
which  has,  by  lapse  of  time,  become  final, 
and  has  not;  In  the  decree  Itself  reserved 
jurisdiction  to  make  a  supplemental  decree. 
Its  only  power  to  main  further  ordm  affect- 
ing the  propnty  rights  of  the  parties  is  that 
declared  In  sections  188  and  189  of  the  Glv>- 
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il  Code.  Where  the  dlTorce  Is  granted  for 
an  offense  of  the  husband  and  the  decree 
requires  him  to  provide  for  the  maintenance 
of  the  children  or  the  support  of  the  wife, 
the  court  may  at  any  time,  under  section 
139,  modify  the  order  makli^  provision  for 
such  maintenance  or  support  This  section 
(139)  does  not,  bowerer,  authorize  the  mak- 
ing of  any  order  after  final  Judgment  where 
the  decree  itself  contains  nothing  on  the 
subject  of  maintenance  of  children  or  sup- 
port of  wife.  Section  138,  permitting  the 
court  to  give  directions  for  the  custody,  care, 
and  education  of  the  children,  is  not  so  lim- 
ited. It  authorizes  action  by  the  court  be- 
fore or  after  Judgment,  and  where  an  order 
is  made  after  Judgment,  the  right  to  malie 
it  exists  whether  or  not  the  subject  of  the 
additional  order  was  touched  npon  In  the 
decree.  Section  138  does  not  assume  to  deal 
with  allowances  tot  the  support  d  the  wife, 
and  It  is  clear,  therefore,  tiiat  such  allows 
ance  cannot  be  made  by  order  snbseqnent 
to  the  decree  of  divorce  where  the  decree 
itself  contains  no  proTlsIoa  regarding  the 
wife's  Buppwt  The  power  to  give  direc- 
tlooB  Cor  the  custody,  care,  and  education 
of  the  children  of  tiie  marriage,  vested  In 
the  court  by  section  138,  Involves  the  right, 
not  merely  to  declare  who  shall  have  the 
custody,  and  what  shall  be  the  nature  of 
the  care  and  education  of  the  children,  but 
also,  by  necessary  Implication,  to  require 
the  payment,  by  one  of  the  parties,  of  such 
sums  as  may  be  necessary  In  properly  carry- 
ing out  the  objects  contemplated  by  the  stat- 
ute. 

There  is  nothing  in  any  of  the  cases  cited 
which  conflicts  with  what  we  have  so  far 
said.  And  It  would  seem  to  follow  that  an 
order  for  the  payment  of  money  to  be  ap- 
plied to  any  purpose  which  may  fairly  be 
said  to  be  embraced  within  the  phrase  "cus- 
tody, care  and  education  of  the  children" 
may' be  made  after  a  Judgment  of  divorce, 
whether  or  not  the  decree  has  provided  for 
these  objects.  But  the  ShattuclE  Case  holds 
that  an  order  for  the  "maintenance"  of  the 
children,  subsequent  to  a  decree  which  makes 
no  provision  for  their  maintenance,  is  not 
within  the  power  of  the  court.  If  this  con- 
clusion be  sound,  it  must  be  because  "main- 
tenance" Is  not  Included  within  "care  and 
education."  We  are  unable  to  see  any  force 
in  this  position.  The  word  "care,"  as  used 
In  the  statute,  is.  If  not  synonymous  with 
maintenance,  a  broader  term.  Kelly  v.  Jef- 
ferls,  3  Del.  286,  50  Atl.  215;  Christy  v. 
Pulllam,  17  m.  59.  Combined  with  "custo- 
dy" and  "education,"  It  includes  every  ele- 
ment of  provision  for  the  physical,  moral, 
and  mental  well-being  of  the  child.  That 
the  duty  of  "caring"  for  a  child  can  be  prop- 
erly discharged  without  furnishing  to  It 
adequate  shelter,  clothing,  and  food  would 
hardly  be  contended.  How,  then,  can  it 
tie  said  that  the  court;  under  Its  power  to 


give  directions  for  the  care,  custody,  and 
education  of  the  children,  has  not  the  power 
to  require  money  to  be  paid  for  their  main- 
tenance? If  the  order  In  the  Shattudc  Case 
had  directed  tbe  husband  to  pay  $20  per 
month  for  tbe  "care  and  education"  of  the 
minor  child  there  would.  In  view  of  the  rul- 
ings in  the  McKay  Cases,  have  been  no 
ground  for  contending  that  the  court  had 
exceeded  its  Jurisdiction.  In  holding  the 
contrary  merely  because,  in  seeking  to  ac> 
a>mptlsh  substantially  the  same  result,  the 
court  used  the  word  "support"  or  "main- 
tenance," we  think  too  much  stress  was  laid 
on  a  mere  verbal  dlstinctl(m.  Furthermore^ 
we  can  And  in  lIcKay  v.  McKay,  which  ie 
the  sole  authority  relied  on  In  the  Shattuck 
Case,  no  warrant  for  the  conclusion  that  an 
order  for  "supports*  or  "malntoiance"  of 
minor  children  may  not  be  made  notwith- 
standing the  fact  that  a  preceding  decree 
of  divorce  is  silent  on  the  subject  of  such 
s^port  All  that  was  held  in  McKay  t. 
McKay  wag  tliat  the  court  should  not,  by 
an  order  made  In  such  a  case,  craupel  the 
hnsfiand  to  reimburse  the  wife  or  a  third 
party  for  past  expenditures  Incurred  for  the 
benefit  of  the  diildren.  The  decision,  read 
In  connection  with  McKay  t.  Superior  Court, 
fully  supports  the  right  of  the  court  to  make 
an  order  for  future  provision.  The  order 
there  reviewed  required  payments  for  tbe 
"support,  education  and  maintenance"  of 
tiie  children.  It  is  not  suggested  in  the 
opinion  in  120  Cal.  (52  Pac,  40  L.  R.  A.)  or 
in  that  In  125  Cal  (67  Pac.)  that  the  Juris- 
diction of  the  court  was  to  be  upheld  be- 
cause the  order  happened  to  contain  the 
woi-d  "education,"  one  of  the  terms  em- 
ployed In  section  188.  The  reasoning  of 
the  decision  is  that  all  of  the  purposes  de- 
clared In  the  order  were  within  the  scope 
of  this  section. 

The  order  here  In  question  directs  pay- 
ments for  'Support,  education  and  main- 
tenance" of  the  children  of  the  marriage. 
The  language  is  precisely  the  same  as  that 
used  In  McKay  v.  McKay,  and,  if  there  be 
any  val  Id  ground  of  distinction  betw  een 
that  case  and  Shattuck  v.  Shattuck,  the  Ju- 
risdiction of  the  trial  court  In  this  case  may 
well  he  sustained  on  the  authority  of  the 
McKay  Casft  We  believe,  however,  that 
there  is  no  such  ground,  and  that  an  order 
for  tbe  benefit  of  the  children  is  equally 
within  the  jurisdiction  of  the  court  under 
section  138,  whether  It  uses  tbe  terms  "main- 
tenance and  support^'  or  the  broader  and 
more  Inclusive  expresstm  ''custody,  care  and 
education." 

We  have  already  pointed  out  that  the 
power  to  give  "directions"  for  the  custody, 
care,  and  education  of  children  carries  with 
it  the  power  to  require  payments  of  money 
for  these  pnipMes.  It  Is  contended  that. 
If  this  be  aot  the  court  can  order  money  to 
be  paid  only  wliere  it  has  given  some  separ^ 
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ate  Bpedflc  direction  regard  lug  the  man- 
ner of  audi  cnatod^i  care,  or  edncatlai,  and 
the  payment  U  mceeeary  to  cany  ont  anch 
dlrecthm.  Bnt  we  see  no  reason  for  slTing 
QilB,  or  any,  narrow  Interpretation  to  sec- 
tion 1S&  It  tB  a  statute  enacted  for  the 
protection  of  the  dilldr^  Whatever  may 
be  the  effect  of  a  decree  of  divorce  as  be- 
tween favband  and  wife,  It  does  not  de- 
ttnj  the  obligation  of  either  parait  toward 
the  children.  A  law  Intended  to  make  It 
possible  to  enforce  this  obligation  Bboold  be 
liberally  construed.  When  the  court  orders 
that  money  be  paid  by  the  father  for  the 
custody,  care,  or  edncatlon  of  bis  dilldren, 
It  Is,  according  to  the  ordinary  sense  of 
the  words,  and  certainly  within  the  meaning 
of  the  statute,  giving  "directions"  for  their 
CQStody,  care,  or  education.  An  order  that 
mon^  be  paid  for  certain  purposes  implies 
a  direction  to  the  recipient  that  It  be  used 
for  those  purposes. 

For  these  reasons,  It  must  be  held  that 
the  order  of  1895,  requiring  the  defendant 
to  make  payments  for  the  future  "support, 
education  and  maintenance"  of  bis  children, 
was  wltUn  the  jurladlctlon  of  the  court  It 
may  be  added  that,  with  respect  to  decrees 
of  divorce  granted  after  May  2,  1005,  the 
Legislature  has,  by  an  amendment  to  sec- 
tion 138,  taking  effect  on  that  date,  express- 
ly Included  "maintenance  and  support"  of 
children  among  the  enumeration  of  the  ob- 
jects to  be  provided  for  by  order  made  at, 
before,  or  after  the  bearlog  of  an  action  for 
divorce.  It  is  probable  that  the  decision  In 
Shattuck  V.  Shattuck  was  thought  to  make 
this  change  necessary  In  order  to  give  ef- 
fect to  the  real  Intention  of  the  L^slature. 
We  are  satisfied,  however,  that  the  same  In- 
tuition had  been  declared  by  the  prior  en- 
actmrat 

The  order  appealed  from  Is  affirmed. 

We  concur:  BEATIY,  O.  J.;  SHAW,  J.; 
ANGELLOTTI,  X;  LOBIOAN,  J.;  HEN- 
SHAW,  J. 


PATTEN  ft  DATIES  LUMBEB  CO.  v.  GIB- 
SON et  al.   (Civ.  608.) 

<Coiirt  of  Appeal,  Second  District,  California. 
Sept  14t  1908.) 

1.  MscHAincB*  LxKKS  (i  1S6*)  —  Notice— D>- 
acBipnoK  OF  Pbopebtt. 

If  the  description  In  a  mechanic's  lien  no- 
tice identifies  the  pnqwrty  by  reference  to  facta, 
and  clearly  points  to  a  piece  of  property  and 
then  is  no  other  that  wul  answer  the  descrip- 
ti<Mi.  It  is  SDfficient 

lEH.  Note.— For  other  cases,  see  Mechanics' 
Uena.  Cent.  Dig.  I  214 ;  DecTDig.  {  136.*] 

2.  MiouKics'  LiXHS  (I  200*)— Nones— Db- 
•CBiPTiow—lDEimTT— -Question  or  Fact. 

Whether  the  description  of  prt^rty  in  a 
meehsniifs  lien  notice  Is  safBcient  to  enable  a 


party  to  Identiiy  the  property  Is  a  qneatlra  of 

fact. 

[Ed.  Note.— For  other  caae^  see  Mechanics* 

Liens,  Dec.  Dig.  i  200.*] 

8.  Mechanics*  Liens  (S  200*)— Fobbolosure 

—Notice— Descbiption— Issues. 

Where  the  description  In  a  mechanic's  Hen 
notice  was  alleged  to  be  snfficient  for  identifi- 
cation in  a  snit  to  foreclose  whldi  was  not 
denied  and  there  was  no  finding  that  the  de- 
scription was  insuflScient  for  identification,  there 
was  DO  iSBQe  on  such  question,  and  It  was  error 
to  find  as  a  matter  of  law  that  the  notice  was 
insnfflcient  becaase  of  a  misstatement  of  the 
block  of  the  tract  in  which  the  property  lay. 

[Ed.  Note.— For  other  cases,  see  Mecbanio^ 
liens,  Dec.  Dig.  {  290.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Curtis  D.  Wilbur,  Judge. 

Action  by  the  Fatten  ft  Davles  Lumber 
Company  against  Dora  May  Gibson  and  oth- 
ers to  foreclose  a  mechanic's  lien.  Judgment 
for  defendants,  and  plaintiff  appeals.  Re- 
versed and  remanded,  with  directions. 

Jones  ft  Well«,  for  appellant  George  I* 
Keefer  and  Walter  L.  Bowen^  tm  respond- 
ents. 

AlilAN.  P.  J.  This  is  an  actUm  to  fine- 
close  a  mechanic's  Hen  by  a  materialman. 
The  contract  was  admitted  to  be  void  for 
failure  to  record. 

The  conrt  finds  fiiat  the  material  was  torr 
nlslied  and  used  tor  the  constructlOB  of  the 
building,  and  the  (mly  reason  the  Jndgm»t 
was  given  for  reqpmdenta  was  <»k  acoount  of 
an  error  of  description  In  the  notice  ct  Hen. 
It  appears  ffttm  the  complaint  filed,  and  is 
not  dialed  by  the  answer,  that  the  defendant 
Dora  Hay  Oibson  waa  the  owner  of  lot  4, 
In  block  G.  of  the  Pelllasler  tract,  In  the 
of  Los  Angelee ;  that  on  the  28th  day  of 
September,  190C.  the,  as  socfa  owner,  entered 
Into  a  contract  for  tiie  erectbm  and  con- 
Btmction  of  a  dwellbv  house  tipim  the  pr(H>- 
er^  above  described  for  an  agreed  price  of 
92,000;  that  this  contract  waa  subscribed  by 
tbe  partlea  thereto  and  filed  for  record,  bnt 
no  plans  and  qwdflcatloiii  referred  to  In 
said  contract  as  being  attached  thereto  were 
in  fact  attached  to  said  contract  or  filed;  that 
the  contractor  entered  upon  tbe  performance 
of  his  contract  and  completed  the  same  ac- 
cording to  the  terms  tliereof ;  that  dnrlng  the 
progreas  of  the  woA  the  extractor  pnrdiased 
of  plaintiff  material  of  the  value  of  9477.68, 
whidi  was  in  fiict  osed  In  the  coostmctlon 
of  said  house,  and  tiie  same  has  not  beoi 
paid  for;  that  within  due  time  plaintiff  filed 
its  notice  of  lieo,  whldi,  among  other  thli^ 
contained  "a  dee^ption  of  th«  fMroperty 
soui^t  to  be  chai^^  witii  Its  lien  snfltelait 
for  identlflcatitm,  to  wl^  the  real  jm^terty 
and  building  her^before  described;  that 
said  pcopertr  was  erroneonsly  dsscribed  Id 
said  claim  of  lien  as  lot  4^  bik.  6^  of  the 
PelUssiv  tract,  bnt  that  there  la  no  block  6 
In  said  Pelllssler  tract,  and  said  defendant 
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Dora  Mft7  Gibson  does  not  own  any  otber 
property  In  said  PelllBsIer  tract,"  except  lot 
4  in  block  C.  The  court  finds  that  there  are 
bnlldlngB  other  than  the  building  belonging 
to  said  Dora  May  Gibson  located  on  block  C 
ot  the  Pelllssler  tract,  and,  further,  that  the 
Bum  of  $500  was  in  ttae  hands  of  defendant 
Gibson,  due  the  contractor,  at  the  time  of 
the  Ollng  of  the  complaint  In  this  proceed- 
ing, but  which  subseqaeut  thereto  she  paid  to 
the  contractor. 

The  only  question  Involved  upon  the  appeal, 
therefore,  Is  as  to  the  sufficiency  of  the  Iden- 
tification of  the  property  contained  in  the 
notice  of  lien.  "If  the  description  (In  the  no- 
tice, of  'lien)  Identifies  the  property  by  refer- 
ence to  the  facts,  that  is,  If  It  points  clearly 
to  a  piece  of  property  and  there  is  no  other 
one  that  will  answer  the  description,  it  is 
snfflcient"  Union  Lumber  Co.  v.  Simon,  150 
Cal.  758,  89  Pac.  lOH,  1081.  Mr.  Phillips, 
In  his  work  on  Liens,  lays  down  a  teat  which 
Is  approved  by  our  Supreme  Court  in  Union 
Lumber  Co.  v.  Simon,  supra,  namely:  "If 
there  appear  enough  In  the  description  to 
KUible  a  party  familiar  with  the  locality  to 
identify  the  premises  Intended  to  be  described 
with  reasonable  certainty  to  the  exclusion  of 
others,  It  will  be  suffldent"  In  commenting 
upon  this  rule,  our  Supreme  Court  In  the 
case  last  cited  says:  "Among  the  id^U^lng 
facts  which  are  held  competent  to  be  consld- 
oed  for  determining  Its  sufficiency  are  refer- 
ences to  adjoining  properties,  a  description  of 
the  building  whidb  tias  been  constructed,  the 
fact  that  the  land  upon  Which  It  is  erected  Is 
the  only  property  of  the  owner  In  that  locali- 
ty." The  question  of  ability  to  idraitify,  then, 
by  reason  of  the  description  given,  is  a  ques- 
tion of  fitct  It  will  be  observed  that  the 
plaintiff  avers  as  a  tact  that  ttie  description 
In  tbe  notice  of  lien  was  suffldent  for  identlfl- 
catltai,  and  It  1>  not  denied  by  tlie  answer. 
Had  an  Iwue  been  raised  with  reference  to 
fbtE  tact,  it  would  have  been  competent  for 
plalntllf  to  Introduce  evidence  In  support 
thereof.  There  fs  no  finding  that  the  descrip- 
tion was  insufficient  In  fact  for  Identification, 
and  the  failure  to  raise  an  issue  obviated  tlie 
necessity  therefor.  The  only  finding  of  Uie 
court  Is  as  to  ttae  fatcorrectoess  of  the  descrip- 
tion, but  nothing  therein  to  indicate  that  sudi 
incorrect  description  fftiled  to  pn^rly  iden- 
tity  the  property.  Ttae  finding  that  there  is 
no  block  6  In  said  tract  eliminates  the  bloA 
desolptlon  therefrom,  and  the  description  In 
tbe  notice  of  lien  stands  as  "lot  4  of  the  Pel- 
llssler tract"  There  Is  nothing  In  the  record 
from  which  it  can  be  Inferred  that  any  other 
lot  In  tbe  tract  has  a  similar  numerical  deslg- 
natitm ;  in  fac^  nothing  to  InUcate  tlut  the 
FelliBsler  tract  contains  any  other  block  tlian 
O.  The  sufficiency  of  the  description  tor 
IdentlficatlMi  being  av«rred  and  not  denied, 
we  think  ttae  court  erred  in  holding  that  as  a 
matter  of  law  tbe  misstatement  of  the  block 


was  Insnffldait  for  the  purposes  ot  Identifi- 
cation. 

Judgment  reversed  and  cause  remanded, 
with  directions  to  enter  a  Judgment  and  ap- 
propriate decree  of  foreclosure  In  plaintiff's 
favor  and  against  defendant  Gibson  for  tbe 
amount  found  due  and  unpaid  on  account  of 
the  material  so  furnished  by  plaintiff  and 
used  in  tba  construction  of  said  bolldlng. 

We  cancan  SHAW.  J. ;  TAOGA&T,  J. 


DUFET  I^DHBER  CO.  v.  STAMTON  et  al. 

(Civ. 

(Ooozt  of  Anieal,  Second  District  GsHlmiiia. 
Sept  14,  190&} 

MscHANics'  Lians  <|  111*)— Rxoht  10  Lmr 
— Abaitdonicent  bt  Cohtbaotob. 

Under  Code  Civ.  Pzoc.  I  1300,  providiiiff 
that,  where  a  contractor  abandons  the  coatzact, 
the  iwrtion  of  the  contract  price  applicable  to 
liens  shall  be  fixed  by  deducting  from  the  value 
of  tbe  work  and  materials  then  done  and  fuz>- 
oiahed,  the  payment  then  made  upon  the  con- 
tract, where,  at  the  time  the  contiactor  abandoned 
the  contract,  the  value  of  the  work  already  done 
and  materials  furnished.  Including  that  on  the 
groand,  was  $46  In  eiiceBs  of  the  amount  paid 
the  contractor  under  the  contract  a  matmal- 
man  coald  only  have  a  lien  for  that  sum,  and 
was  not  entitled  to  Judgment  for  20  per  cent, 
of  the  estimated  value  of  labor  done  and  mate- 
rials furnished  up  to  the  time  of  abandonment 

[Ed.  Note.— For  other  eases,  see  Mechanics^ 
Liens,  Cent  Big.  H  144^  145VDea  Dig;  i  lU.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  George  H.  Hutton.  Judge. 

Action  by  the  Duffy  I^unber  Company 
against  Cris^  M.  Stantmi  and  ottwrs.  Fran 
a  Jttdgm«it  In  part  for  plaintUC,  It  appealed. 
Affirmed. 

Schweitzer  &  Hutton,  for  appellant  Ber- 
nard Potter,  for  respondents. 

SHAW,  J.  Plaintiff  appeals  upon  the 
Judgment  roll.  The  court  found  that  defend- 
ant entered  Into  a  valid  contract  In  wrltlne 
with  one  Cropper,  wboebj  tlie  latter  toe  a 
specified  sum  agreed  to  famish  the  labw 
and  materials  necessary  to  build  and  com* 
plete  for  defendant,  as  own»,  a  certain 
house  upon  the  lot  designated  In  said  ex- 
tract, wbicb  contract  was  duly  filed  hi  ttao 
office  of  ttae  recordtf  of  tbe  county  wherein 
said  lot  was  sltoated;  tliat  aftra  recdvlng 
f^m  d^endant  the  sum  ot  flfiOH,  paid  por^ 
Boant  to  the  terms  of  ttae  contract,  ttae  cm- 
tractor  ceased  work  upon  ttae  building  and 
abandoned  bis  contract;  tbat  at  ttae  tima 
of  abandtnunent  tbe  value  ot  ttae  yrotk.  al- 
ready perfbrmed  upon  and  materials  fomlsta- 
ed  fOT  said  bnlldlnff  by  tba  amtractw,  pni^ 
snant  to  the  terms  of  ttae  ctmtAict;  Indnding 
materials  upon  tba  ground,  estimated  by  tbe 
standard  of  the  whole  cwtract  prto^  was 
tbe  sum  ot  $46  In  excess  ot  tbat  already 
paid  to  the  contractor  in  accordance  with 
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the  terms  of  the  contract  Thereuptm  the 
court  rendered  Judgment,  decreeing  a  Hen  up- 
on the  premises  for  the  anm  of  $46  In  favor 
of  plaintiff,  who  bad  furnished  to  the  con- 
tractor materials  of  the  value  of  $732.79  for 
the  construction  of  the  building. 

AiK)eUant'8  contention  that  It  Is  entitled 
to  Judgment  for  25  per  cent  of  the  estimated 
value  of  labor  expended  upon  and  materials 
furnished  In  the  construction  of  the  building 
up  to  the  time  of  abandonment  la  fully  an- 
swered by  the  (pinion  of  the  Supreme  Court 
in  the  case  of  Hoffman-Marks  Co.  v.  Spires 
et  al.  (Cal.)  97  Pac.  152,  where  it  Is  held  that 
In  such  cases  section  1200  of  the  Code  of 
C^vll  Procedure  furnishes  the  rule  for  de- 
termining the  extent  to  which  the  property 
Bball  be  liable  for  liens  of  persons  supply- 
ing materials.  Measured  by  this  rule,  the 
Judgment  appealed  from  Is  correct. 

It  is  therefore  affirmed. 

We  concar:  ALLBN,  P.  J.;  TAOOABT,  J. 


TIU>BN  T.  OOLDY  MACH.  CO.  (Civ.  605.) 
(Ctnut  of  Appeal,  Third  District,  Oallfomia. 
Sept  10.  190&) 

1.  Bills  awd  Nona  (8  898*>— NoHiraaoriA- 
BLB  Non— Bunk  Ikdobsbickniv— Dihand— 
Notice. 

One  who  writes  his  name  on  the  baclc  of  a 
Donnegotfable  note  to  give  credit  thereto  la  a 
guarantor,  and  la  prima  fade  bound  to  pay  the 
note  on  the  principal's  default,  without  d«nand 
or  ttatict, 

[Bd.  Note.— Vor  o&ar  cases,  see  Bills  and 
Notes,  Omt.  Dig.  1 1008;  DicTlXg.  I  89S.*} 

2L  COIPOIATXOICB  (i  414*)— OnraOBBS— POWKBS 

— BxBCunvx  GoHUirrmE. 

Where  a  corporation's  charter  and  by-laws 
aathoriaed  the  appointment  of  an  executive 
committee  by  the  board  of  directors  with  all  the 
powers  of  the  board  which  might  be  lawfully 
adegated  In  the  management  of  the  company's 
business,  and  to  affix  the  o(Hni>any*s  seal  to  alt 
papers  requiring  It,  a  resolution  designating 
certain  pervons  as  the  executive  c«nmlttee,  with 
autbori^  to  exercise  all  tiie  powers  of  the  board 
in  the  corzent  business  of  the  company  while 
the  board  was  not  hi  session,  oonternd  anthori- 
tj  on  the  committee  to  indorse  a  note  (or  a  loan 
for  the  corporation's  current  business. 

[Bd.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  1640-1646;  Dec.  Dig.  1  414.*] 

8.  CoapOBATlONB  (i  425*)— ATITQOUTr  OF  Or- 

fiokbs—Dkhiai/— Estoppel. 

Where  a  corporatifHi's  raecntlve  committee 
Indonwd  a  note  (or  a  loan,  and  the  corporation 
received  the  money  and  knowinsly  used  it  in 
Ita  business,  it  was  estopped  to  thereafter  ques- 
tion  the  conunlttee's  authority  to  make  such  iu- 
dor  semen  t 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  i  1705;  Dec  DigTl  425.*] 

Appeal  from  Superior  Court,  Santa  Ctara 
Goonty;  A.  !«  Rhodes,  Judge. 

Action  by  B.  B.  Tllden  against  the  Qoldy 
HaChlne  Company.  From  a  Judgment  for 
plaintiff,  and  from  an  orda  denying  defend- 
ant's motl<ni  for  a  new  trial,  it  ajnteala.  Af- 
firmed. 


•vw  sOar  issis  ses 


William  A.  Bowden,  Beastey  ft  Fry,  and 
Elmo  Lasleretto,  for  appellant  Jordan  A 
Rowe,  Jordan,  Brann  ft  Bowe,  and  El  M* 
Rea,  for  respondoit 

CHIPMAN,  P.  J.  Plaintiff  recovered 
judgment  from  which  and  frcnn  the  order 
denying  Its  motion  for  a  new  trial,  defendant 
appeals. 

Defendant  was  sued  as  guarantor  of  the 
following  nonnegotlable  promissory  note: 
"16,000.00.  Ban  Francisco,  Gal.  March  24^ 
1905.  On  demand,  for  value  received,  ! 
promise  to  pay  B.  B.  Tllden,  the  sum  of 
fifteen  thousand  dollars  ($15,000.00)  with  In- 
terest at  the  rate  of  three  per  cent  (3%)  per 
annum.  WlUIam  T.  .Oarrett  Witness:  H. 
H.  Benedict"  Endorsed:  "The  Goldy  Ma- 
chine Company,  per  S.  N.  Goldy,  H.  F. 
Emme,  Executive  Committee."  The  court 
foxmd  that  the  defendant  is  a  corporation 
duly  organized  and  existing  under  the  laws 
of  New  Jersey,  doing  business  at  Sunnyvale^ 
Santa  Clara  county.  Cel.;  that  said  Garrett 
executed  and  delivered  to  plaintiff  said  note, 
and  "that  at  the  time  and  place  of  its  execu- 
tion, and  as  a  part  of  the  same  transaction, 
and  prior  to  the  delivery  thereof,"  defendapt 
"by  Its  writing  on  the  bach  of  said  note, 
guaranteed  the  payment  of  the  same  and 
underto<^  and  promised  to  pay  to  sold  plalo* 
tiff  the  principal  sum  and  interest  thereon 
therein  mentioned,"  and  "that  said  defends 
ant  received  from  plaintiff  as  a  considera- 
tion  for  said  indorsement  of  said  note  the 
sum  of  $10,000,  gold  coin  of  the  United 
States,  then  and  there  loaned  by  said  plain- 
tiff to  said  defendant";  that  demand  for 
payment  had  been  made  iqmn  said  Garrett 
and  refused,  and  the  same  Is  now  due  and 
owing  from  defendant  to  plaintiff. 

The  principal  point  made  by  defendant  is 
that  the  evidence  falls  to  show  that  defend- 
ant executed  the  indorsement  on  the  note, 
and  hence  the  findings  are  not  supported. 
A  preliminary  point  is  made,  to  wit  that; 
as  the  note  Is  not  negotiable,  "the  mere  in- 
dorsement of  the  name  of  the  company  on 
the  back  thereof  was  not  In  any  sense  a 
guaranty  tbat  the  company  would  pay  the 
same."  The  Supreme  Court  has  decided  oth- 
erwise. First  National  Bank  v.  Babcock, 
94  Gal.  96,  29  Pac.  416,  28  Am.  St  Rep.  94, 
where  it  was  said:  "One  who  writes  his 
name  upon  the  back  of  a  nonnegotlable 
promissory  note  to  give  It  credit  Is  a  guar- 
antor, and  is  liable  prima  fade  for  the  pay- 
ment of  the  note  upon  default  of  the  princi- 
pal, without  any  previous  demand  or  notice," 
Briefly  stated,  the  note  In  question  was 
executed  and  delivered  under  the  (Allowing 
circumstances:  Defendant  had  agreed  to  pur- 
chase certain  land  at  Sunnyvale  Santa  Glara 
county,  on  which  to  erect  a  manufacturing 
plant,  the  13tte  to  the  land  depending  upon 
the  cMDpletion  of  certain  bnUdtags  and  the 
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operation  of  an  engine  thereon.  S.  N.  Goldy 
B  director,  vice  president,  and  general 
manager  ot  the  company.  He  and  H.  F, 
Emme  had  been  appointed  the  executlTe 
committee  of  the  company.  0.  H.  Geldert 
was  its  secretary  and  also  a  <llrector.  He 
waa  also  thejittomey  In  fact  of  B.  B.  Tild«i, 
payee  of  the  note.  W.  T.  Garrett,  Its  maker, 
was  the  agent  of  the  company  for  the  sale 
of  Its  stock,  and  actively  engaged  In  pro- 
moting the  enterprise  dilefly  by  the  sale  of 
stock.  The  company  was  pressed  for  money 
to  pay  Its  employ^  and  to  meet  its  engage- 
ments, and  Its  stock  did  not  find  ready 
sale.  Under  these  circumstances  Goldy  per- 
suiaded  Oeldert  to  make  a  loan  of  $10,000 
to  the  company  for  Tllden,  plaintiff  here. 
It  was  agreed  that  Garrett  should  make  a 
note  for  $15,000,  and  that  the  company  would 
Indorse  It;  the  avowed  object  being  to  avoid 
a  note  by  the  company  which  might  affect  its 
credit  when  appearing  on  the  hooks,  and 
InjurloaBly  affect  the  sale  of  stock.  Garrett 
accordingly  executed  the  note  In  this  non- 
negottable  form  and  the  executive  com- 
mittee of  .the  company  indorsed  It  as  shown. 
It  was  delivered  to  Geldert  as  Tllden's  at- 
torney In  fact,  who  hypothecated  eecm-ltlea 
b^ODglng  to  Tilden  with  the  Garden  City 
Bank  &  Trust  Company  of  San  Jose,  ob- 
tained $10,000  thereon,  and  paid  this  money 
directly  to  the  Goldy  Machine  Company 
which  used  it  in  Its  business.  At  the  time 
of  the  execution  of  the  note  Garrett  entered 
into  an  agre«nent  with  the  company  by 
which  he  subserlbed  for  $15,000  of  its  stock, 
the  proceeds  of  the  sale  of  which  were  to  go, 
first,  to  pay  the  $10,000  famished  the  com- 
pany and  take  up  the  Tilden  note,  and  $5,- 
000  was  to  go  to  Garrett  as  commissions  for 
the  sale  of  the  stock— -a  hard  bargain  for 
the  company,  but  advisedly  entered  Into 
under  stress  of  circimistances.  Some  Im- 
portance is  attached  to  this  latter  agreement 
by  defendant,  and  it  Is  claimed  that  it  was 
part  ot  the  transaction  for  the  loan,  but  the 
evidence  was  -  that  neither  Tilden  nor  lils 
attorney  in  fact  was  a  party  to  It  and  never 
assented  to  it,  but  refused  to  have  anything 
to  do  with  it  The  trial  court  doubtless  so 
considered  the  fact  to  be.  and  so  also  must 
we.  Demand  of  payment  of  the  note  was 
made  upon  Garrett  and  ntaaeA,  and  hence 
this  suit 

By  subdivision  1,  I  22^  of  the  company's 
by-laws,  certain  powers  were  conferred  upon 
the  board  of  directors:  "(1)  To  delegate  any 
of  the  powers  of  the  board  in  the  course  of 
the  current  bui^ness  of  the  company  to  any 
standing  or  special  committee,  or  to  any 
officer  or  agent,  and  to  ai^olnt  any  persons 
to  be  the  agents  of  the  company,  with  such 
powers  (including  the  power  to  suhdelegate) 
and  upon  such  terms  as  they  think  fit"  It 
thus  appears  that  the  directors  were  author- 
ized to  delegate  "any  of  the  powers  of  the 
board  in  the  course  of  the  current  business 
of  the  company."   Article  6  of  the  charter 


BBPORTBB.  iCaL 

of  the  company  Is  as  follows:  *n%e  board 
of  directors  are  expressly  antliorlzed  by  a 
resolution  passed  by  a  majority  vote  of  the 
whole  board,  under  suitable  provision  of  the 
by-laws,  to  designate  two  or  more  of  their 
number  to  constitute  an  executive  committee, 
which  committee  shall  fOr  the  time  being,  as 
provided  In  said  resolution,  or  In  the  by-laws, 
have  and  exercise  all  the  powers  of  the  board 
of  directors  which  may  be  lawfully  d^egated 
in  the  management  of  the  bustneBs  and  affairs 
of  the  company,  and  shall  have  power  to- 
authorlze  the  sale  of  the  company  to  be 
affixed  to  all  papers  which  may  require  it." 
Pursuant  to  the  foregoing  provisions  of  the- 
charter  and  by-laws,  the  board  of  directors 
on  January  10,  1905,  duly  passed  the  follow- 
ing resolution:  "Resolved:  That  Messrs.  S. 
N.  Goldy  and  H.  F.  Emme  be  and  hereby 
are  designated  as  members  of  the  executive' 
committee  with  authority  to  exercise  all 
the  powers  of  the  board  in  the  current  busi- 
ness of  the  company  while  the  board  is  not 
in  session."  Acting  under  its  appointment, 
the  executive  committee  on  March  24,  1906, 
passed  the  following  reeoiotlon,  as  appears 
from  its  minutes:  "Whereas,  In  order  for 
the  said  William  T.  Garrett  to  secure  the 
said  sum  of  ten  thousand  dollars  for  Invest- 
ment in  this  company  it  is  necessary  for- 
him  to  draw  a  note  for  fifteen  thousand 
dollars  In  favor  of  B.  B.  Tilden,  the  same 
to  be  endorsed  by  the  Goldy  Machine  Com- 
pany: Therefore,  be  It  resolved;  that  cm- 
slderlng  the  necessity  of  securing  this  in- 
vestment the  Executive  CtHnmlttee  endorses - 
said  note  in  the  name  of  the  Company.  Up- 
on motion  the  meeting  adjourned.  [Signed] 
8.  N.  Goldy,  H.  F.  Emme,  Executive  Com- 
mittee." The  execution  of  the  guaranty  In- 
dorsement by  the  e»catlve  oanmlttee  Is- 
fully  proved,  and  also  that  the  company 
received  the  money  paid  by  Tlldm.  We  do- 
not  entertain  any  doubt  but  that  the  au- 
thority to  indorse  the  note  was  c(mferred  up- 
on the  executive  committee.  It  seems  to 
us  that  it  was  entered  into  in  the  course 
of  the  current  bn^ess  and  in  reality  it 
was  the  obligation  of  the  company  as  folly 
appears  fn»n  the  evidence,  and  not  Garrett's, 
who  vas  but  an  accommodation  maker.  Be- 
sides, U  QilB  be  not  so,  still*  imdo-  the  dr^ 
cumstonces  attending  the  traniactioh,  show- 
ing onumg  other  things  that  the  company 
received  the  money  and  knowtngty  used  It 
In  its  business,  It  is  not  In  a  position  now 
to  question  ttitf  anthorlty  under  which  it 
obtained  the  money.  It  Is  estopped  to  set 
up  such  defense.  10  Cye.  1067,  1068;  Lake- 
street  Electrical  Ballroad  Compai^  v.  Oar- 
michael,  184  HI.  848,  66  N.  S.  378;  Main  Y. 
Casserly,  67  Cal.  127,  7  Pae  420;  Orlbble  T. 
Columbus  Brewing  Co.,  100  Ool.  67.  84  Pao- 
627. 

The  judgmoit  and  order  are  affirmed.' 
We  concur:  BUBNEIT,  J.;  HAHT,  J. 
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TANCB  T.  ATCHISON,  T.  ft  S.  T.  BT.  CO. 

(Civ.  488.) 

(Coart  of  Appeal.  Second  District,  Oallfoniia. 
Sept.  11,  1908i-  RehearlnK  Denied  Oct. 

10,  1908.) 

1.  Bailboadb  (S  327*)— Acoidentb  at  Gboss- 
XROS— DuTT  TO  Look  and  Listen. 

It  it  the  duty  of  a  driver  in  approaching 
ft  railroad  croeains  to  look  and  listen  before  en- 
terms  a  place  of  danger. 

tE±  Note.— For  other  caaea,  see  Railroads, 
GenL  Dig.  H  1048-1066;  Dec.  Dls.  f  S27.*l 

2.  RaILBOADB  n  827*)— AOOUEKTS  AT  GbOSS- 

inas— Duty  to  Look. 

It  is  onl7  where,  if  a  driver  approaching 
•  railroad  crosstDK  bad  looked,  be  conid  have 
seen  the  approaching  train,  that  he  can  be  held 
to  have  been  negligent  in  omitting  to  do  so. 

[BA.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  |  1044;  Dec  Dig.  |  327.*] 

8.  RAILBOADB  ({  300*)— ACOIDEHTB  AT  CBOSS- 
INOS  —  ConTBIBUTOBT  NEQUOEHOI  —  QUBB- 
TlOffS  FOB  JUBT. 

A  driver  of  a  aix-horse  team  who,  in  ap- 
proadiing  a  railroad  track,  where  the  view  was 
obetmcted,  stopped  and  listened,  was  not  guilty 
of  contributory  negligence  as  a  matter  of  law 
because  be  did  not  leave  his  team  unattended 
and  proceed  to  a  point  where  a  view  of  the 
track  could  be  had. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Gent.  Dig.  |  1179;  Dec.  Dig.  S  850.*] 

^  RaILBOADS  (I  312*)— AOOIDEKTS  AX  OBOSB- 

nroB— Sioir  AiA— "Road.  '* 

A  road  intended  for  use  In  connection  with 
a  limekiln,  and  need  mostly  by  those  having 
bn^ess  there,  Is.  nevertheless,  a  road  within 
Civ.  Code,  {  486,  reqniring  signals  where  a 
railroad  crosses  any  street,  road,  or  highway. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  H  993,  904;  Dec  Dig.  I  812.* 

For  otber  definitions,  see  Words  and  Phrases, 
▼d.  7,  pp.  6250-6254.] 

Appeal  from  Superior  Gonrt,  Kern  Connty ; 
Paul  W.  Bennett  Judge. 

Action  by  A.  Vance  against  the  Atcbison, 
Topeka  ft  Santa  F«  Railway  Company.  From 
a  Judgment  for  plaiattff  and  an  order  denying 
a  new  trial,  defendant  appeals.  Affirmed. 

XL  W.  Camp  and  U.  T.  Clotfelter,  for  ap- 
pelant W.  W.  Kaye,  for  respondent 

ALLEN,  P.  J.  Appeal  by  defendant  from 
a  Judgment  based  npon  tbe  verdict  of  a 
Jary  and  from  an  order  denying  a  new  trial 
in  an  action  brought  to  recover  damages 
occasioned  by  defendanfa  negligence  Id  the 
ojieratioD  of  its  trains. 

The  proposition  Ib  not,  and  cannot  well  be, 
questioned  that  there  is  evidence  in  tbe  rec- 
ord warranting  the  implied  finding  of  negli- 
gence upon  tbe  defendant's  part  Appellant, 
bowerer,  contends  that  the  record,  discloses 
such  contributory  negligence  npon  the  part 
of  plalntlCTs  servant  In  charge  of  the  proper- 
ty Injured  as  to  preclude  recovery. 

Uiran  the  trial  there  was  evidence  offered 
by  plaintiff  tending  to  show  that  the  servant 
of  plaintiff,  standing  upon  the  front  eud  of 
a  waion,  was  driving  a  aix-borse  team  by 
means  of  a  check  II11&  Tbe  road  npon  whlcb 


he  was  traveling  was  Intended  for  use  in 
connection  with  a  limekiln,  and  was  mostly 
used  by  those  having  business  at  such  kiln. 
It  crossed  the  defendant's  main  and  side 
tracks.  Intersecting  the  main  road  which  par- 
alleled such  tracks.  The  driver  was  proceed- 
ing with  his  team  from  the  kiln  toward  the 
railroad  track,  the  view  along  which  to  the 
east  was  entirely  obstructed  between  tbe 
kiln  and  side  trat^.  When  tbe  lead  horses 
were  about  20  feet  from  the  nearest  side 
track,  upon  which  a  box  car  was  standing, 
which  was  one  of  the  obstructions  to  the 
view  eastwardly,  one  of  the  tugs  became  dis- 
arranged, and  the  driver  left  his  place  on 
the  wagon  and  rearranged  the  tug.  While  on 
the  ground  he  listened  for  the  approach  of  a 
train,  and  heard  none.  He  could  not  from 
this  point  see  eastwardly  up  the  track  any 
distance  on  account  of  this  box  car.  Hearing 
no  approaching  train,  the  driver  resumed  his 
place  on  the  front  end  of  the  wagon  and  start- 
ed to  drive  across  the  track.  When  he  was 
at  a  point  where  be  could  obtain  a  view 
along  the  track  to  the  east,  the  leaders  were 
within  three  or  four  feet  of  the  main  track. 
At  this  point  he  saw  the  train,  and  was  for 
the  first  time  in  a  position  where  it  was  pos- 
sible for  blm  to  see  an  approaching  train 
from  the  east.  The  train  was  then  only 
about  50  feet  away,  and  was  running  at  a 
high  rate  of  speed.  Here,  for  the  first  time, 
the  men  In  charge  of  the  train  employed  the 
whistle.  Danger  being  imminent,  tbe  driver 
applied  the  brakes  and  Jumped  from  tbe 
wagon,  but  the  collision  was  Inevitable. 

It  cannot  be  questioned  that  It  was  the 
duty  of  the  driver  In  approaching  the  railroad 
track  to  look  and  listen  before  entering  upon 
a  place  of  danger.  The  duty  of  looking, 
however,  is  enjoined  only  when  by  Its  exer- 
cise he  could  have  discovered  the  approach 
of  the  train.  "It  is  only  when,  If  he  had 
made  the  observation,  be  could  have  seen  the 
coming  of  tbe  train,  that  he  can  be  said  to 
have  been  negligent  In  omitting  to  do  so." 
Martin  v.  Southern  Pacific  Co.,  160  Cal.  128, 
88  Pac.  701.  Tliat  by  reason  of  obstructions 
the  approach  of  the  train  could  not  be  dis- 
covered by  sight  until  the  lead  horses  were 
within  three  or  four  feet  of  the  track  Is  in 
evidence;  that  he  listened  carefully  before 
starting  to  drive  across  the  track,  and  that 
he  continued  so  to  do.  Is  not  disputed ;  that  he 
made  every  effort  to  avoid  the  collision  after 
discovery  of  tbe  train  Is  established.  "Negli- 
gence is  a  question  of  fact  for  the  Jury,  and 
the  law  bas  fixed  no  exact  standard  of  care 
other  tban  the  general  one  that  It  must  be  such 
as  a  reasonably  prudent  man  would  exercise  in 
tbe  particular  drcumstances.  Hence  In  ordina- 
ry cases  It  is  peculiarly  a  question  for  the  Jury 
or  court  trying  the  cause  to  decide  as  a  mat- 
ter of  fact  whether  or  not  the  person  was 
culpably  Diligent"  Scott  et  ai.  t.  San 
Bernardino  Val.  Tr.  Co.  (Cal.)  08  Pac.  677. 
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Tbe  J11X7  Its  TenUct  detmnlzMd  tliat  tb» 
coadQCt  of  tbe  drlrer  was  not  culpably  neg- 
Itgent  and  we  cannot,  considering  the  cir- 
cumstances under  which  he  was  placed,  say 
that  as  a  matter  ct  law  Its  determination  was 
Improper.  To  say  that  the  drlrer  did  not  act 
OS  a  reasonably  prudent  man  would  act  nn* 
der  like  drciunstances,  and  that  as  a  matter 
of  law  he  was  cnlpaUy  negl^ien^  would  be 
to  say  that  one  alone  In  diarge  of  a  team  of 
this  characta,  when  approadilng  a  railroad 
track  where  the  view  la  Obstructed,  Is  negli- 
gent; notwithstanding  he  has  stopped  and 
listened,  unless  he  leares  his  team  nnattend- 
ed  upon  the  road  and  proceeds  on  foot  to  a 
point  when  a  view  of  the  track  could  be  had. 
We  do  not  believe  that  the  law  enjoins  such 
duty  upon  one  under  those  drcumstances. 
The  road  uptm  which  the  team  was  trav^* 
lug,  although  used  mostly  by  those  having 
business  at  the  limddlu,  Is,  neverthelesa,  one 
of  tin  roads  compr^ended  within  the  pn>: 
Tlslons  of  sectitm  486  of  tbe  GItU  Code  (Or^ 
cutt  .T.  Fadflc  Coast  By.  C3a,  SB  CaL  291,  24 
Pac.  66^,  and  tbe  precantlons  required  upon 
the  part  of  those  In  cha^  of  trains  in  that 
sectiffii  prescribed  apply  to  the  craesliv  of  a 
road  BO  used. 

The  charge  of  the  court  excepted  to  was 
not  Improper,  wher^  the  duty  of  defendant 
with  respect  to  puUic  crossings  was  stated. 
Tbe  uncontradicted  evidence  anwarlng  In  tbe 
record  was  Bach  as  to  render  Inapplicable 
diai^  offered  by  the  defendant  and  reCnsed 
which  related  to  the  duty  of  one  approaching 
the  track  when  the  view  Is  unobstructed. 

We  perc^ve  no  error  In  the  recrad.  and 
tbe  Judgment  and  order  are  affirmed. 

We  concur:  SHAW,  J.;  TAOOABT,  J. 


JOHNSON  et  al.  v.  WITHBBS  et  aL  (Glv. 
625.) 

(Oonrt  of  Appeal,  Second  District,  California. 
September  16,  190S.    Rehearing  Denied  by 
Sapreme  Court  Nov.  13, 1908.) 

1.  rBAUD  (I  11*)— RkPBBSTWTATIOII  OF  FACT. 

A  r^reKutatioQ  by  a  vendor  to  a  par- 
chaser  of  the  amoant  of  mineral  in  place  in  the 

{premise*  as  disclosed  by  tbe  report  of  an  expert 
B  a  representation  of  fact,  and  la  not  an  ex- 
pression of  opinioD  as  to  tbe  character  of  the 

E remises  or  as  to  tbe  fature  profits  that  might 
B  realised  from  a  parehase. 
[Ed.  Note.— Fmr  other  cases,  see  Fraud,  Cent 
Dig.  112;  Dec.  Dig.  t  ll.*1 

2.  Fraud  (}  11*)— Repbesbntatioii  op  Fact. 

An  expert  opinion  cannot  be  misstated 
knowingly  ivitbout  incurring  legal  liability  for 
the  fraud,  the  same  as  for  the  willful  mis- 
statement of  any  other  fact. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  I  12;  Dec.  Dig.  f  11.*] 

8.  Fraud  <S  11*)— CAncELLA-noN  of  Instru- 
lONTS— Refbesbntation  of  Faci^Mibtakb. 
Where  a  repreeeDtation  is  a  renresentation 
of  a  fact  for  the  pariMse  of  declaring  a  fraud, 
it  b  also  a  repiesoitatlon  of  a  fact  when  con- 


sidered In  conneetitm  with  a  mistake^  Justify- 
ing a  rescission  of  a  contract 

[Bd.  Note.— For  other  casea,  see  Fraud.  De& 
Dig.  I  11.*] 

4.  Vendor  aito  Pubohabeb  (|  31*)— Coittract 
— Cancbli.ation-~Cboun  D8— Mistake. 

A  vendor  of  mining  property  reproented 
to  the  purchaser  that  in  tbe  (pinion  of  an  ex- 
pert there  were  50,000  tons  of  mineral  in  place. 
ISm  report  of  the  esport  Aowed  <m  Its  face  that 
the  amount  of  mineial  was  bat  5,000  tons.  Tbe 
vendor  relied  on  the  express  mlsstatemoit  of  tbe 
resoItB  of  expert's  examination  and  of  the  con- 
tents of  bis  r^rt.  The  purchaser  relied  on  the 
mistake  and  contracted  to  purchase  the  prcn- 
erty.  Bad,  that  the  mistake  was  a  mutual  mis- 
take, and  equity  would  relieve  the  purchaser 
from  his  contract. 

[EA.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |  86;  Dec  Dig.  S  31.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  W.  P.  James,  Judge. 

Action  by  L.  M.  Johnson  and  another 
against  W.  S.  Withers  and  another.  From  a 
judgment  for  plaintiff  and  from  an  order 
denying  a  motion  for  new  trial,  defendants 
appeal.  Affirmed. 

Conkllng  ft  Bretherton,  for  appeUantB. 
Cryer  ft  Tattle,  for  respondents. 

TAGOABT,  J.  Action  retnm  of  a 
91,000  cash  deposit  made  on  a  contract  to 
purchase  an  Interest  in  mining  property,  and 
for  tlie  roMsisBlon  of  the  contract  Judgment 
fbr  plalntlAk  Appeals  from  Judgment  and 
from  order' denying  defendants'  motion  for  a 
new  trlah 

The  rescission  of  contract  was  made  and 
the  Judgment  of  the,  court  b^ed  upon  the 
ground  of  a  mutual  mistake  of  facts  rBlatlng 
to  the  subject-matter.  Tbe  aunplalnt  states 
two  causes  of  action:  The  first  alleges  the 
purdtase  by  plalntlfEs  from  defendant  WUli- 
em  of  ft  two-thbds  invest  in  a  half  seethm 
of  land  In  Blverslde  county  for  920M:  |1X)00 
casli,  balance  In  two  deferred  pftyments^  and 
the  placing  of  ttie  deed  of  tbe  property  and 
the  cash  payment  or  deposit  in  escrow  with 
the  defmdant  eon^ratlon  to  be  hdd  until 
the  purchase  price  she  old  be  fully  paid 
up^  As  an  Inducement  to  plalntUfs  to  pnr- 
cliftBe  tbe  properly,  defendant  Wlthos  repre- 
sented It  to  be  of  peculiar  value  by  reason  of 
tbe  presence  of  *teagneBite'* ;  that  at  a  par- 
ticular point  on  fbe  propoty  then  was  a 
large  deposit  of  said  mineral ;  tiiat  said  de* 
posit  had  been  uncovered  and  disclosed  by 
means  of  certain  discovery  shafts,  and  that 
defendant  Withers  had  caused  said  property 
to  be  carefully  examined  and  inspected  by  a 
competent  engineer  and  mineralogist^  and 
the  quantity  of  magneslto  so  discovered  and 
in  place  in  said  portion  of  tlie  properly 
amounted  to  00,000  tons.  That  idainUffs  were 
Ignorant  of  mlnn  and  minerals  and  the 
methods  of  measuring  and  estimating  the 
quantity  <^  mineral  lo  plac^  and  relied 
wholly  and  ratlrely  upon  tlie  representations 
made  by  Withers  and  tbe  estimates  of  tbe 
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expat  u  represented  to  tban  by  Wlthan^ 
and  were  induced  thereby  to  enter  Into  tiie 
eontrftct  of  purchase.  Subseauent  to  Oie  mak- 
ing of  tbe  contract  and  the  deposit  of  the 
Sl^OOO  In  the  bank,  plalntlfls  procured  a  copy 
<tf  the  report  of  the  expert,  which  they 
dlscorered  that  the  expert  had  made  a  mathe- 
matical error  in  his  computation,  and  that 
Instead  of  there  beisK  60,000  tons  of  magne- 
slte  to  the  portion  of  the  property  exported 
there  were  only  5,000  tons.  Flatotlffs  Imme- 
diate served  notice  of  rescission,  released 
toe  deed  to  escrow,  and  demanded  the  re- 
turn of  tiie  cash  payment,  which  return  was 
letused.  The  second  cause  of  action  Is  for 
mmej  had  and  recelred. 

Tbe  coiirt  ftnda  the  auctions  of  the  com- 
idatot  to  the  abore  respects  to  be  true,  and 
that  the  r^resentotlon  that  In  the  opinion  of 
the  expert  there  were  60,000  tons  of  magneslte 
Id  place  to  the  cone  of  a  certain  hill  on  said 
property  was  a  material  todncement  to  plato- 
tlfto  to  enter  toto  said  contract,  and  that 
such  representation  was  made  by  said  de- 
fendant Withers,  but  that  he  made  the  same 
to  good  faith  and  In  reliance  upon  the  report 
which  was  actually  made  by  Dr.  Eoeblg,  the 
expert 

There  is  no  merit  to  appellants*  contention 
that  the  complaint  does  not  stote  a  cause  of 
action.  No  demnrr«r  to  the  complatot  was 
toterpoaed,  and.  If  It.  be  conceded  that  the 
objections  made  to  the  stotement  of  the  first 
cause  of  action  are  good,  the  second  cause 
of  action  stated  to  sufficient  to  support  the 
Judgment  and  declston  of  the  court. 

There  is  evidence  to  eni^rt  the  findtogs 
attocked.  The  representatltm  of  the  amount 
ot  mineral  to  place,  as  disclosed  by  the  ex- 
perts report,  was  a  matter  of  fact  It  wom  a 
stotement  of  what  had  been  discovered  by  the 
expert's  examination.  It  is  clearly  dlstin* 
gnlshable  from  the  representotlons  under 
consideration  In  the  cases  cited  by  appel- 
lants. It  was  not  the  opinion  of  the  seller 
of  a  thing  as  to  Its  value  or  quality  (Taylor 
T.  Ford,  131  Gal.  440,  44A,  63  Pac.  770).  or 
an  ^preaslon  of  opinion  by  the  vendor  of 
lands  as  to  the  character  of  the  lands  or 
the  future  profito  that  might  be  realized  from 
the  toveetment  (Lee  v.  IKK^elland,  120  CaL 
147.  52  Pac.  300;  RendeU  v.  Scott,  70  Cal. 
614,  11  Pac.  779:  Nounnan  v.  Sutter  Co.,  81 
Oal.  1,  22  Pac  616,  6  L.  B.  A.  219). 

The  mistaken  representation  consisted  to  a 
misstatement  of  the  real  estimate  of  the 
expert  An  expert  opinion  cannot  be  misstat- 
ed knowtogly  without  incurring  legal  liabil- 
ity for  the  fraud  or  deceit,  the  same  as  by  the 
wUlftjl  mlsstotement  of  any  other  fact  Con- 
lan  T.  Roemer,  62  N.  J.  Law.  63, 18  AU.  858; 
Ko«t  T.  Bender,  25  Mich.  615.  If  such  opin- 
ion be  a  fact  for  the  purpose  of  declaring  a 
fraud,  it  must  also  be  a  fact  when  consider- 
ed In  ctsmectton  with  a  mistake.  Tbe  tnta- 
take  beve  to  not  to  r^tton  to  the  elemento 


upon  which  the  expert  t^inlon  was  based. 
When  the  report  was  found  It  showed  upon 
ito  face  that  the  amount  of  mineral  dtsdoaed 
by  the  examination  of  the  premises  was 
6,000  and  not  eOs,000  tons.  The  dllTerflnoa  be- 
tween the  two  amounto  was  not  reCeralde  to 
any  qtustion  of  speculative  oplnton  as  to  the 
value  of  the  mines,  and  thwefore  the  authori- 
ties cited  upon  this  theory  have  no  application 
here.  Defendants'  reliance  upon  fb»  experts 
mlsstotement  of  the  result  of  the  examinati<a 
and  of  the  contents,  or  the  effect  of  the  eon- 
tents  of  the  reitort.  does  not  change  the 
character  of  the  transaction.  This  ahmrtog 
amounto  to  simply  an  explanation  of  how  the 
mlstoke  occurred,  and  relieve  defendant 
from  a  charge  of  Intentional  mlsrepresaita- 
tlon  or  deceit 

The  expert  was  mistaken,  the  defendant 
was  mistaken,  and  the  ptototlflb  were  mistak- 
en. The  matter  about  which  they  were  mis- 
taken was  the  quantity  of  mlnmd  disclosed 
by  the  expert's  report  of  his  examination. 
PlatotlffB  dealt  with  defendanto  upon  the 
truth  of  this  stotement  and  It  was  tocwrect 
It  was  the  one  estimate  of  quantity,  the  me 
concrete  fact  tU>on  which  they  relied  to 
maktog  the  purchase.  It  was  such  a  mutoal 
mistoke  as  courto  of  equity  will  relieve  from. 
Wb  see  no  error  to  the  trial  coortfa  condn- 

SlMIS. 

Judgment  and  order  affirmed. 

We  concur:  ALLEN,  P.  J.;  8BAW,  3, 


OISSEB  T.  SANDERS.    (GIv.  484.) 

(Court  of  Appeal.  Second  District  California. 
Sept  10,  19%.    Reheaiinc  Denied  by 
Sapieme  Oourt  Nov.  9^  1908J 

1.  ABBEST  (I  71*)  —  SXAXOH  TOB  GONCBAUD 

Weapons. 

Where  a  police  officer  went  to  a  place  where 
a  crime  had  oeen  CMomitted  and  foand  plain- 
tiff there  on  the  street  late  at  night,  opoa 
plaintiff's  refusal  to  answer  gaestions  as  to  nis 
name  and  basineas,  the  officer  could  search  him 
Cor  concealed  weapons  priw  to  taking  him  to 
the  police  stotion,  whether  plalntllt  was  toeo 
under  arrest  or  not 

[Ed.  Note.— For  other  cases,  see  Arrest  Cmt 
Dig.  S  174 ;  Dec.  Dig.  S  71.*] 

2l  Palsb  Iupbisonhbnt  (1 7*)— Civil  Lubilf 

ITT— lLLBOAI.rrT  OF  AS^ST. 

It  ii  a  citizen's  duty,  when  requested  by  a 
proper  officer,  to  give  information  of  a  per^ 
sonal  nstnre  when  the  clrcmnstances  warrant 
the  reqnest,  and  where  a  police  officer  foand 
plaintiff  late  at  night,  in  a  locality  where  a 
crime  hsd  been  committed,  and  requested  plain- 
tiff's name  and  his  bnsmess  in  the  locality, 
which  plaintiff  refused  to  ffive,  the  officer  was 
Jaatiflea  In  taking  him  to  the  police  stati<Hi  for 
examination  without  rendering  Umsell  liable  for 
false  imprisonment 

[Ed.  Note.— For  other  cases^  see  False  Impris- 
onment Gent  Dig.  «|  80.  81 ;  Dec  Dig.  |  7.*] 
8.  Faub  Iupbisokkent  ({  8*)— luxoAiiirr  or 

DXTEITTIOIT  AFTEB  ABBBST. 

A  police  officer  having  no  autowlty  over 
a  prisoner  after  taking  him  to  the  police  sta- 
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tioQ,  the  KgiilatlMu  reqairiDg  the  serceant  then 
to  take  cfaai%e  of  the  prisoner  and  examine 
him,  the  arresting  officer  is  not  liable  for  false 
imprisonment  for  the  detention  of  the  prisoner 
after  delivering  him  to  the  police  station. 

[Ed.  Note.— For  other  cases,  see  False  Impris- 
onment. Dec.  Dig.  I  S.*] 

Appeal  from  Superior  Court,  Loa  Angeles 
County ;  CliaB.  Monroe,  Judge. 

Action  hy  W.  P.  GlBslce  against  Erastna 
Sanders.  From  a  Judgment  for  plaintiff,  de- 
fendant appealed.   Beversed  and  remanded. 

LegUe  B.  Hewitt,  City  Atty.,  and  John  W. 
Sbenk,  Deputy  City  Atty..  for  appelant 
WuL  T.  Blakely,  for  req^ondent 

ALLEN,  P.  J,  Action  for  false  Imprison- 
ment Trial  by  the  court  without  a  jury. 
Findings  and  Judgment  for  plaintiff.  De- 
fendant appeala  therefrom,  and  from  an  or^ 
der  denying  a  new  trial. 

The  primary  question  for  determination 
upon  this  appeal  Is  whether  or  not  there  Is 
any  evidence  in  the  record  to  support  the 
finding  that  plaintiff  was  In  fact  unlawfully 
restrained  of  his  liberty  by  defendant  The 
uncontradicted  evidence  is  that,  shortly  be- 
fore September  24,  1906,  both  a  bui^lary  and 
a  highway  robbery  had  been  committed  In 
the  vicinity  of  Figueroa  street  and  Sunset 
boulevard  in  the  city  of  Los  Angeles;  that 
on  that  date,  about  11  o'clock  p.  m.,  defend- 
ant a  r^lar  police  officer,  was  notified  that 
a  suspicious  character  was  in  that  vicinity, 
and  was  directed  to  repair  to  that  point  and 
Investigate,  which  he  did,  and  there  found 
plaintiff,  who  was  quietly  walking  along  the 
street  on  his  way  home  from  a  public  enter- 
tainment Defendant  who  was  In  uniform 
and  known  by  the  plaintiff  to  be  an  officer, 
accosted  plaintiff  with  an  Inquiry  as  to  where 
he  was  going  and  where  be  lived,  which  ques- 
tions plaintiff  answered,  and.  In  addition, 
questioned  the  right  of  the  officer  to  make 
such  Inquiry.  The  officer  then  asked  him: 
"Why  are  you  hanging  around  here?  What 
ia  your  business  anyway?"  The  plaintiff  re- 
plied: "I  don't  know  If  you  got  a  right  to 
question  me  that  way  for  walking  on  the 
street — for  walking  home."  The  officer  re- 
plied: "If  you  don't  want  to  answer  I  will 
take  yon  down  to  the  station."  The  plaintiff 
then  said:  "All  right;  Just  go  down  there; 
I  like  to  find  out  down  there  If  you  got  a 
right  to  talk  to  me  this  way."  The  officer 
again  a^'ed  him:  "Don't  you  want  to  an- 
swer me  any  more?"  Plaintiff  said:  "No; 
let's  go  down  to  the  station" ;  and  thereupon 
plaintiff  and  defendant  walked  to  the  police 
station.  On  the  way  down  defendant  search- 
ed plaintiff  to  see  If  be  had  any  concealed 
weapons  on  his  person.  The  conversation 
heretofore  given  Is  that  narrated  by  plaintiff. 
Defendant,  however,  testified,  and  It  Is  not 
denied,  that  the  officer  asked  plaintiff  to  give 
his  name,  whldi  he  refnsed  to  do,  and  plain- 


tiff, when  aAed  by  the  court  to  state  why  h& 
did  not  tell  the  officer  who  he  was,  evaded 
the  question;  and,  further,  that  defendant 
offered  to  walk  with  plaintiff  to  the  plac» 
gXvea  as  his  residence,  which  offer  be  de- 
clined, saying  that  he  could  go  home  alone. 
Upon  the  arrival  at  the  station  defendant 
said  to  the  sergeant  In  charge  of  the  station: 
"Here  Is  a  man  I  took  on  Sunset  boulevard. 
He  refuses  to  answer  me."  The  sergeant 
thereupon  took  plaintiff's  name  and  searched 
his  person;  took  from  him  his  money  and 
personal  property,  and  confined  him  In  Jail 
with  other  prisoners  imtll  the  folIowlng^ 
morning,  when  he  was  released.  The  ser- 
geant refused  plaintiffs  request  that  his  wife 
be  notified,  and  the  Jallar  refused  a  like  re- 
quest and  threatened  blm  if  lie  did  not  keep- 
quiet 

One  of  the  regulations  of  the  police  depart* 
ment  adopted  by  authority  of  the  city  char- 
ter, and  which  was  in  evideuc^  prtrvldes: 

"When  a  prisoner  Is  brought  to  the  station 
the  officer  In  charge  will  Inquire  into  the  par- 
ticulars of  the  case,  and  If,  after  consultation 
with  the  officer  makhig  the  arrest  he  Is  sat- 
isfied there  Is  not  sufficient  cause  for  arrest, 
he  may  allow  the  prisoner  to  go,  and  shall 
report  the  same,  with  the  facts  In  the  case, 
to  bis  captain." 

"Sec.  4.  When  a  prisoner  is  brought  to  the 
station  and  the  officer  in  charge  Is  satisfied 
there  is  sufficient  cause  to  hold  him,  the  desk 
sergeant  shall  make  the  proper  entry  on  the 
blotter,  search  the  prisoner,  take  chai^  of 
any  money  or  valuables  found  on  bis  persout 
together  with  any  weapons  or  dangerous  In- 
struments, carefully  marking  such  property 
with  the  prisoner's  name  aud  the  date,"  etc. 

While  it  Is  evident  that  the  officer  intended 
to  arrest  and  deprive  plaintiff  of  bis  liberty 
In  the  event  that  bis  answers  proved  unsat- 
isfactory, still  the  action  and  requests  of  the 
plaintiff  obviated  the  necessity  of  a  formal 
arrest  He  urged  the  officer  to  accompany 
blm  to  the  station,  and  the  officer  did  nothing- 
which  the  plaintiff  did  not  desire,  except  the 
examination  of  bis  person  to  see  if  he  carried 
concealed  weapons.  This,  however,  was  a 
precaution  •which  the  officer  might  well  take 
under  the  circumstances  of  the  meeting  and 
the  conduct  of  the  plaintiff,  whether  plaintiff 
was  under  arrest  or  not  In  addition  to  this, 
were  a  formal  arrest  estebtisfaed,  yet  its  un- 
lawful character  Is  not  disclosed.  If  It  be 
the  law  that  a  police  officer  acting  upon  rea- 
sonable grounds  In  making  an  arrest,  even 
without  a  warrant  la  liable  should  the  arrest 
I  be  subsequently  shown  to  be  Improper,  It 
were  idle  to  maintain  a  police  force  In  the 
large  cities.  The  duty  of  every  good  citizen 
Is,  when  called  upon,  to  give  all  information 
In  his  power  to  the  proper  officers  of  the  law 
as  to  persons  connected  with  crime  (Miller  v. 
Fano,  134  Gal.  lOe,  66  Pac.  1S8) ;  and  this- 
should  be  held  to  regnlre  that  all  pvtfper  in- 


•For  Qtber  atrnm  »m  Mune.topio  aoA  notion  KUUBBB  la  Deo.  A  An.  Digs.  1MI7  to  <M»,  ft  Reporter  iBdesw 
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formation  be  given  upoD  reqaeet  of  a  person- 
al  nature,  as  affecting  the  one  of  whom  In- 
quiry Is  made,  when  the  drcumatances  are 
such  as  to  warrant  an  officer  In  making  in- 
quiry. A  police  officer  has  a  right  to  make  ^ 
Inqiilry  In  a  proper  manner  of  any  one  upon 
tbe  public  streets  at  a*  late  hour  as  to  his 
Identity  and  the  occasion  of  his  presence,  if 
the  snrronndlngs  are  sncta  as  to  indicate  to  a 
reasonable  man  that  the  public  safety  de- 
mands such  Identification.  The  fact  that 
crimes  bad  recently  been  committed  in  that 
n^hborhood,  that  plalntUf  at  a  late  hour 
was  found  In  the  locality,  that  he  refused  to 
answer  proper  questions  establishing  his 
Identic,  were  drcnmstances  which  should 
lead  a  reasonable  officer  to  require  bis  pres- 
«ice  at  the  station,  where  the  sergeant  In 
charge  might  make  more  minute  and  care- 
ful inquiry.  The  platntllf  having  volunteered 
to  accompany  the  officer  to  the  station,  the 
subsequent  acts  of  that  officer's  superior  in 
and  about  tbe  Incarceration  of  plaintiff  were 
matters  over  which  the  defendant  bad  no 
controL  Under  tiie  regulations,  when  an  of- 
ficer presents  a  prisoner  at  the  station  his 
antborltr  and  control  of  such  prisoner  there 
ends.  The  officer  can  n^tber  Incarcerate 
bUn  not  discharge  blm,  and  the  mere  fact  of 
bis  bringing  a  person  to  the  station  Is  not  of 
itstif  snffident  excuse  for  incarceration.  The 
regulation  requires  the  sergeant  then  to  as- 
sume tbe  respcmsibUIty  and  to  make  an  In- 
dependoLt  Investlgatifm,  and  to  determine 
whether  or  not  tbe  person  so  presented 
shoald  be  confined  or  released.  The  rule  as 
to  the  reqpODslblllty  of  the  arresting  officer 
Is  othorwlse  where  he  luis  authority  to  and 
does  direct  tbe  confinement  of  the  prisoner, 
or  wlme  confinement  is  the  direct  result  of 
the  arrest  We  are  of  opinion,  therefore, 
that  the  uncontradicted  evidence  in  this  case 
shows  that  defendant  did  not  unlawfully  de-1 
piive  plaintiff  of  his  liberty,  but,  on  tbe  con- 1 
traiy,  sU  tliat  be  did  was  in  tbe  lawful  ex- 
ercise of  the  authority  conferred  upon  him  as 
such  officer;  and  that  there  is  no  evidence  In 
the  record  to  support  the  finding  referred  to. 

Judgment  and  order  reversed,  and  cause 
remanded. 

We  concur:  SHAW,  J.;  TAOGART,  J. 


JKNSEN  V.  DOBR  et  al    (Civ.  403.) 

<Coart  of  Appeal,  Secotd  District,  California. 
Sept  10.  1906.) 

1.  Tnrus  (|  67*)  —  Ghangk  —  AjnoAvrr  fob 
Gbahgi— Sufficiency. 

A  Btat'ment  in  tlie  affidavit  by  defendant 
on  s  motion  Cor  a  change  of  venue  to  ttie  conn- 
ty  of  bis  residence  that  on  a  designated  date, 
"being  the  day  of  the  besinning  of  these  pro- 
ceetingB,  the  affiant  had  his  place  of  residence 
in"  nieh  county,  is  a  snfflcient  averment  of  the 


fact  that  at  the  time  of  the  coiunencement  of 
the  acticm  he  resided  in  sach  coonty. 

[Ed.  Note.— For  other  cases,  see  Yenne,  Cent. 
Dig.  {  115;   Dec.  Dig.  S  e7.*] 

2.  Vehui  (I  66*)— Change  of  Place  or  Thial 
— AsTiDAvrr  op  MsBrra. 

An  affidavit  of  merits  on  a  motion  for  a 
change  of  venae  which  avers  that  affiant  has 
"stated  all  the  facts  to  his  counsel  of  record 
herein"  la  insufficient  for  failing  to  aver  that 
the  facts  of  the  case  were  stated  to  counsel. 

[Bd.  Note.— For  other  cases,  see  Tenue,  Cent. 
Dig.  S  113 ;  Dee.  Dig.  §  66.*] 

3.  YEnux  (i  66*)— Chanoeov  PuosotTbuz. 
— AETznAViT  or  Mxans. 

An  affidavit  of  merits  <m  a  motim  for  a 
change  of  venae  which  avers  that  affiant  has 

stated  all  the  facts  to  his  "counsel  of  record 
herein,  and  Is  advised  and  believes"  that  he  has 
a  valid  defense,  is  insufficient  for  failing  to  aver 
that  he  is  advised  by  such  counsel. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  I  113 ;  Dec  Dig.  {  66.*] 

A{^al  from  Superior  Court,  San  Diego 
County ;  N.  H.  Conkiln,  Judge. 

Action  by  Lawrence  Jensen  against  Fred 
Dorr  and  others.  From  an  order  granting 
tbe  demand  of  defendant  Fred  Dorr  for  a 
change  of  place  of  trial,  plaintiff  lytpeals. 
Reversed. 

Patterson  Sprigs  for  appellant  Lynn 
Helm  and  Wilbur  Bassett,  for  respondenta 

SHAW,  J.  This  is  an  appeal  from  an  or^ 
der  granting  defendants*  demand  for  a 
change  of  place  of  trial. 

At  the  time  of  tike  commencement  of  the 
action  in  tiie  superior  court  of  San  Dl^ 
county,  the  reiqwndent  Fred  Dorr  was  a 
resident  of  Los  Angeles  county.  With  bis 
demurrer  to  the  complaint  he  filed  what  put^ 
ported  to  be  an  affidavit  of  merits,  together 
with  a  demand  In  writing  that  a  trial  be  had 
In  tile  county  wherein  be  resided.  Whereup- 
on the  court  made  an  order  transfrarlng  the 
case  for  trial  to  Los  Angeles  cqunty.  Plain- 
tiff appeals  from  this  order,  the  ground  there- 
for being  tbe  Insufficiency  of  the  affidavit 
made     respcmdent  Dorr. 

The  statonent  In  the  affidavit  that  on  *'the 
2d  day  of  December,  1807,  being  the  day  of 
the  banning  of  these  proceedings,  tbe  af- 
fiant had  his  place  of  residence  in  Los  An- 
geles coun^,"  la  a  sufficient  averment  of  tbe 
fact  that  at  the  time  of  tbe  commencement  of 
the  action  he  resided  In  Los  Angeles  county. 

The  averment  consUtnthig  tiie  affidavit  of 
merits  Is  as  follows:  ^'That  affiant  has  filed 
bis  demurrer  bereln,  and  has  fairly  and  fully 
stated  all  the  facts  to  bis  comisel  of  record 
herein,  and  Is  advised  and  believes  that  be 
has  a  good  and  valid  defense  to  said  action 
and  to  all  of  It  on  the  merits."  It  does  not 
appear  from  the  affidavit  that  tbe  "facta  of 
the  cas^'  were  fully  and  fairly  stated,  or 
stated  at  all,  to  affiant's  counsel.  So  Ult  as 
disclosed  by  the  affidavit,  the  facts  stated  to 
counsel  might  have  been  wholly  tOreIgn  to 
the  case,  or  confined  to  the  fticts  constituting 
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aflSant's  defense.  People  t.  Lame.  86  CaL 
235,  5  Pae.  157 ;  Palmer  v.  Barclay,  92  Cal. 
201.  28  Pac.  226;  Nfckerson  v.  California 
Raisin  Co.,  61  Cel.  268.  AsBumlng,  however, 
that  affiant  did  fully  and  fairly  state  all  the 
facts  of  the  case  to  his  counsel,  the  affidavit 
Is,  nevertheless,  defective  In  not  stating.  In 
substance  at  least,  that  he  Is  advised  by  such 
counsel  that  he  has  a  good  and  substantial 
defense  upon  the  merits.  State  Bank  v.  GUI, 
23  Hun  (N.  T.)  406 ;  Bncy.  of  Plead.  A  Prac. 
vol.  1,  p.  360.  As  shown  by  the  affidavit,  the 
advice  referred  to  might  have  been  obtained 
from  a  nonprofessional  source.  We  cannot 
assume  that,  by  reason  of  his  stating  the 
facts  to  his  counsel,  such  pounsel  advised 
him  that  he  had  a  meritorious  defense.  Non 
constat  counsel,  for  all  that  appears  In  the 
averment,  may  have  advised  him  there  was 
DO  merit  In  his  case,  and  yet,  by  reason  of 
other  advice,  the  averment  be  strictly  true. 
The  order  appealed  from  la  reversed. 

We  concur:  ALLEN.  P.  J.;  TAQOABT,  J. 


PBOPLB  T.  LAPIQUB.    (Civ.  STeOt 

(Court  of  Appeal,  Becond  District,  California. 
Sept  16,  190&) 

Criminal  Law  (i  1098*)  —  Bill  of  Exckp- 
TioNB— CoHPELuna  SKTii.EicEnT  —  Manda- 
mus—G  BOUNDS. 

The  trial  court  alone  having  jariadiction  re- 
specting the  matters  wfaidi  shonld  be  settled  in 
a  1^1  of  ezo^rtions,  the  ajmllate  court  will 
not  by  writ  of  mandate  direct  the  settlement  of 
any  particular  bill ;  the  trial  court  not  having 
refused  to  settle  any  bill. 

[Ed.  Note,— Fw  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  2843;  De&  Dig.  I  1082.«J 

Petition  by  Jol^n  lAplqos  (or  writ  of  man- 
date. Writ  d^led. 
J.  Lapiqiie,'ln  pra  per. 

PER  CURIAM.  Petition  for  writ  of  man- 
date.  It  affirmatively  appears  from  the  pe- 
tition presented  herein  that  a  bill  of  excep- 
tions was  presented  for  allowance  by  the  de- 
fendant, that  within  the  time  allowed  by  law 
and  the  order  of  the  court  the  district  at- 
torney presented  amendments  thereto,  that 
the  time  within  which  the  trial  judge  may 
settle  and  allow  a  bill  of  exceptions  has  not 
elapsed,  and,  In  fact,  no  notice  for  the  final 
settlement  of  a  bill  has  been  given.  The 
petitioner  Is  evidently  laboring  under  the 
Impression  that  It  is  the  duty  of  this  court  to 
direct  the  trial  court  as  to  the  matters  and 
things  which  should  be  settled  In  this  bill 
and  In  respect  of  which  the  trial  court  alone 
has  Jurisdiction.  It  does  not  appear  that  the 
trial  court  has  refused  to  settle  any  bill; 
but,  on  the  contrary,  it  has  refused  to  settle 
the  particular  bill  presented  by  petitioner. 
This  court  has  no  Jurisdiction  or  authority. 


imder  this  statement  ot  focts,  to  interfere 
with  the  settlement  and  allowance  ot  the  bill. 
The  writ  la  denied. 


In  re  RIVIERE'S  ESTATE.    (Civ.  480.) 

(Court  of  Appeal,  Second  District,  California. 
Sept.  10,  -1906.   Rehearing  Denied  by  Su- 
preme Court  Nov.  0,  1908.) 

1.  Motions  tt  42*>— Renewal— Denial  or  At- 
tobnet's  Fee. 

An  order  denying  an  attorney  an  allow- 
ance for  services  to  an  executor  rendered  before 
probate  of  the  will,  made  before  contestants 
moved  for  a  new  trial  and  perfected  an  appeal, 
was  an  order  made  in  a  pending  action,  and 
under  Code  Civ.  Proc  §  182,  llberbr  to  renew 
having  1>een  granted  when  the  application  was 
denied,  the  order  did  not  preclude  a  subseQuent 
application. 

[Ed.  Note.— For  oOier  cases,  see  Hotims,  Dec. 
Dfg.  i  42*] 

2.  Appeal  and  Erbob  (8  920*)— Review— Dis- 

OBETION  OF  TBIAL  CoUBT— MOTIONS. 

The  granting  of  a  motion  after  it  has  been 
once  denied  is  within  a  court's  discretion,  wbidt 
will  be  presumed  to  have  been  properly  exer- 
cised, if  renewal  of  the  motion  Is  permitted. 

{EH.  Note.—For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  8  920.*] 

8.  Wnxfl  (1211*)— BxiouTOB'B  Dimaa— Pao- 

BATE  or  Will. 

It  was  as  mnch  an  executor's  doty  to  fol- 
low testator's  implied  direction  to  take  all  nec- 
essary steps  to  procure  probate  of  the  will  as  to 
perform  any  other  direction  thereunder. 

[Ed.  Note.— For  other  cases,  see  Wills,  OenL 
Dig.  {  618 ;  Dea  Dig.  f  211.*] 

4.  EXBCnrOBS  AKD  ADUHXaTBATOBfl  (I  97*)  — 

CouNSEXi— Rioht  to  Bhflot^ 

An  executor's  right  to  empl(v  counsd  de- 
pends upon  the  right  to  litigate. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Geot  D^.  |  411U ;  De& 
Dig.  1 97.*]  •»  .       7s . 

5.  Wills  (|  448*)— ^Fbbtaot— Fatob. 

The  law  favraa  testacy. 
[Ed.  Note.— For  other  cassL  see  Wills,  Ont. 
Dig.  K  964 ;  Dee.  Dig.  |  448.'] 

6.  ExEOtrroBS  and  Aduinistbatobs  (S  486*) — 
Allowances  to  Attobnets— Services. 

Co<^e  Civ.  Proc  §  1616,  authorizing  allow- 
ances tor  legal  services  to  an  executor,  com- 
prehenus  services  in  performing  any  duty  de- 
volving upon  him  under  the  wiU,  including  the 
duty  to  prosecute  necessary  and  proper  pro- 
ceedings to  establish  the  will. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dee.  Dig.  f  488.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  James  C.  Rives,  Judge. 

In  the  matter  of  the  estate  of  Louis 
Riviere,  deceased.  Appeal  from  an  order 
allowing  an  attorney's  fee  for  services  to  the 
executor.  Affirmed. 

Edgar  E.  Lefebvre,  McNutt  A  Hazmon, 
Edward  G.  Kuster,  and  Edward.  L.  Hatcbln- 
son,  for  appellants.  C3)arleB  H.  Mattlngly,  (or 

respondent 

ALLEN,  P.  J.  Appeal  from  an  order  allow- 
ing re8[>ondent  an  attorney's  fee  for  certain 

services  rendered  the  executor  before  and 
after  appointment. 


•For  otlwr  OHMS  see  same  tople  naA  Hctlon  NDHBDR  In  Dm.  *  Am.  IHss,  UO?  to  dsts^  *  Bsporter  loduss 
t  For  oplnloiu  on  motions  to  prov*  nceptlona.  sm  98  Pae.  9R,  187,  SSS. 
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One  Louis  Riviere  died  In  1905,  leaving  an 
estate  exceeding  $50,000  In  value,  before 
Tblch  time  he  bad  executed  a  paper  writing 
pnrpwtlng  to  be  his  last  will  and  testamrat, 
in  which  one  Bachmann  was  named  as  ex- 
ecutor. This  will  was  offered  for  probate  by 
the  executor,  who  employed  respondent,  an 
attorn^,  for  that  purpose.  A  contest  was  fil- 
ed by  parties  Interested  In  the  estate,  and  up- 
on a  hearing  the  will  was  admitted  to  probate 
and  letters  testamentary  issued  to  BachmauD. 
Thereupon  respondent,  upon  an  affidavit  and 
showing  as  to  services  rendered-  In  the  pro- 
ceedings connected  with  the  probate  of  the 
will  and  their  value,  moved  the  court  In 
which  such  proceedings  were  pending  for 
an  order  under  section  1616,  Code  Civ.  Proc, 
as  amended,  and  section  1619,  Code  Civ. 
Froc..  for  an  allowance  to  himself  of  a  Just 
and  reasonable  compensation  for  extraor- 
dinary services  rendered  as  attorney  to  said 
execator  in  the  defeiue  of  the  contests  so  in- 
Btitnted.  This  ai^llcatloD,  on  Jane  S,  1906, 
the  court  denied,  giving  respondent,  however, 
ttw  privilege  of  renewing  the  same.  There- 
after  the  contestants  served  upon  respondent, 
aa  counsel  for  the  executor,  a  notice  of  in- 
tention to  move  for  a  new  trial,  and  likewise 
a«Ted  a  statement  of  the  case,  to  which 
Btfl  tern  ait  respondeat,  as  such  counsel,  sub- 
mitted am«idments,  which  were  in  part 
adopted  by  the  court,  and  the  statement,  with 
its  amaidmenta,  was  settled.  Upon  hearing 
of  the  motion  t<x  a  new  trial  the  sam»  was 
denied,  and  contestants  took  an  appeal  from 
the  Judgment  and  order.  Respondent,  after 
nidi  8iq>eat  was  perfected,  made  prepara- 
tion for  argnm^t  and  hearing  In  tbe  Su- 
preme Court,  but  before  floal  submission 
the  contestants  dismissed  the  appeal.  After 
the  Judgment  so  admitting  the  will  to  pro- 
bate had  become  final,  respondent  renewed 
his  motion  for  an  allowance  for  services  set 
forth  In  the  original  motion,  as  well  as  for 
8»Tlces  thereafter  r^dered  the  executor 
upon  tbe  appeal;  and  the  court,  upon  tbe 
hearing  thereof,  made  its  order  allowing 
htm  for  services  before  tbe  admission  of 
Che  wUl  to  probate  tbe  sum  of  |1,000,  and 
for  services  T^xin  the  appeal  $900;  and  order- 
ed tbe  executor  to  pay  such  sums  to  respond- 
ent. From  this  last  order  the  contestants 
t»  the  probate  of  the  will  and  those  other- 
wise interested  in  the  estate  take  the  appeal 
now  under  consideration. 

Tbe  first  point  made  by  appellants  is,  that 
the  order  of  the  court  made  In  1906,  denying 
tbe  application  of  respondent  for  an  allow- 
ance for  services  rendered  before  the  will 
was  admitted  to,  probate,  was  a  complete  ad- 
jBdicatfon  of  his  rights  in  relation  thereto, 
and  no  appeal  being  had  thertfrom  he  Is 
concluded  thereby,  and  the  court  was  cod- 
sequmtly  without  Jurisdiction  to  bear  and 
detmrmlne  the  subsequent  motion  upon  which 
the  appealed  from  is  based.  Tbe  rec- 
orA  dladoslng,  as  It  does,  that  tbe  order  of 
1906  was  made  before  the  motion  for  a  new 


trial  and  the  perfecting  of  the  appeal.  It  was 
therefore  an  order  made  In  a  pending  action, 
and  under  section  182,  Code  Civ.  Froc.,  a  sec- 
ond application  could  be  made  when  liberty 
to  renew  the  same  was  granted  at  the  time  of 
tbe  denial.  Tbe  granting  of  a  motion  after 
the  same  has  once  been  denied  Is  a  matter 
addressed  to  the  discretion  of  the  court,  and 
It  will  be  presumed  to  have  properly  exercis- 
ed this  discretion  If  It  permits  the  motion 
to  be  presented  the  second  time.  Johnston 
V.  Brown,  115  Cal.  696,  47  Pac.  686. 

As  to  the  sum  of  f500  allowed  for  services 
upon  the  appeal,  the  subject  thereof  was  not 
Included  within  the  original  motion,  and 
under  no  circumstances  could  it  be  said  that 
there  was  any  prior  adjudication  with  ref- 
erence to  such  subsequent  services,  even 
though  the  appeal  was  from  a  Judgment  ren- 
dered before  letters  Issued. 

The  sec(Hid  and  principal  point  raised  by 
appellants  is  that,  under  tbe  laws  of  this 
state,  no  attorney's  fee  can  be  allowed  against 
an  estete  for  services  rendered  before  the 
will  Is  admitted  to  probate,  and  this  upon  the 
authority  ot  MUler  v.  Kehoe,  107  Cal.  340,  40 
Pac.  485,  which  declares  that  "counsel  fees 
are  not  recoverable  by  a  successful  party  In 
an  action  either  at  law  or  equity,  except  in 
the  enumerated  Instances  where  they  are  ex- 
pressly allowed  by  statute";  and  this  principle* 
Is  applied  to  matters  in  probate.  Estate  of 
Olmstead,  120  Cal.  454,  52  Pac.  804.  The  case 
last  cited  does  not.  In  our  opinion,  determine 
the  question  here  Involved.  In  that  case  the 
contestants  were  successful,  and  tbe  wilt 
was  not  admitted  to  probate  because  it  bad 
been  revoked.  Consequently,  there  was  no 
^ecutor  for  whom  services  could  be  ren- 
dered, and  section  1616  does  not  warrant 
payment  except  for  services  rendered  an  ex- 
ecutor or  administrator.  In  this  case,  tbe 
will  which  appointed  Bachmann  executor 
was  admitted  to  probate  and  letters  testa- 
mentery  Issued  to  him.  The  acts  of  the 
executor  named  in  procuring  the  probate 
of  the  will  are  comprehended  within  the 
general  services  rendered  the  estate,  and  it 
was  as  much  Bachmann's  duty  to  present 
the  will  for  probate  and  take  all  necessary 
steps  looking  thereto  as  it  was  to  p^orm 
any  other  directions  thereunder.  When  one 
executes  a  will  and  appoints  an  executor, 
there  Is  an  Implied  direction  by  the  teste- 
tor  that  such  person  shall  take  all  steps  nec- 
essary to  carry  into  effect  the  Intent  and  ob- 
ject of  the  testator.  The  confidence  reposed 
In  such  execator  by  tbe  testator  would  be 
abused  and  he  would  prove  recreant  to  his 
trast  did  he  not,  even  in  the  face  of  contests, 
diligently  endeavor  to  ratabllsh  the  will  and 
In  all  respecte  to  carry  out  the  wishes  of 
tbe  testator.  The  right  to  employ  counsel  de- 
pends upon  tbe  right  to  litigate.  Estate  of 
Jessnp,  80  Cal.  626,  22  Pac.  260.  Having, 
as  we  believe,  the  right  to  litigate,  and  for 
the  successful  conduct  of  which  the  employ- 
ment of  counsel  became  necessary,  tbe  ex- 
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penses  of  such  counsel  were  a  proper  charge 
against  the  estate.  Assuming  that  do  pow- 
er to  charge  the  estate  by  a  contract  re- 
posed In  the  executor  until  Ills  due  appoint- 
ment, nevertheless  when  sa<^  appointment 
Is  made  the  liability  of  the  estate  to  the 
executor  wonld  relate  to  the  initiatory  act 
nec^arily  performed  in  effecting  the  pur- 
poses of  the  testator  by  the  due  probate  of- 
his  wUI.  The  law  favors  testacy,  and  section 
1616,  which  provides:  "Any  attorney  who  has 
rendered  services  to  an  executor  or  admlnls-' 
trator  may,  at  any  time  during  the  adminis- 
tration, •  •  ♦  apply  to  the  court  for  an 
allowance  to  himself  of  compensation  there- 
for"— should  receive  such  conatruction  as 
would  Include  services  rendered  the  executor 
in  the  performance  of  any  duty  devolving 
upon  him  by  the  terma  of  the  will,  including 
that  duty  of  prosecuting  necessary  and  prop- 
er proceedings  toward  the  establishment  of 
such  will. 

We  find  no  error  In  the  judgment  and  order 
appealed  from,  and  the  same  are  afilrmed. 

We  concur:  SHAW.  J.;  TAGGAKT.  J. 


SCHMIDT  V.  CHITTGNDBN  et  aL 
•  (Civ.  521.) 

(Court  of  Appeal,  Second  District,  Callfomia. 
Sept.  16,  190S.) 

Bboeebs  (S  14*)— Authobitt  to  Sell— Oon- 
BTsucrriON. 

A  broker,  authorized  to  sell  8^  acres  for 
$16,300.  bad  no  authority  to  sell  at  $1,800  per 
acre  accordins  to  measurement,  which  would 
result  in  a  auoBtantial  diminution  of  the  aggre- 
gate amount  of  the  price  the  owner  wonld  re- 
ceive. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Dec. 
Dig.  i  14.*] 

Appeal  from  Superior  Court,  Loa  Angeles 
County;  Curtis  D.  Wilbur.  Judge. 

Action  by  Frederlcb  Schmidt  against  A.  B. 
Chittenden  and  another.  From  a  Judgment 
for  plaintiff,  and  from  an  order  denying  mo- 
tion of  defendant  Fox  for  a  new  trial,  be  ap- 
peals. Affirmed. 

Edwin  R.  Fox,  in  pra  per.  W.  C.  Batchel- 
ler,  for  respondent 

TA(JGART,  J.  Action  to  quiet  title.  De- 
fendant Fox  filed  a  cross-complaint,  alleging 
purchase  of  the  property,  which  purchase 
was  evidenced  by  a  written  contract  signed 
by  defendant  Chittenden  as  the  agent  of 
plaintiff,  and  asked  for  damages  in  the  sum 
of  $10,000  for  breach  of  this  contract  by  re- 
fusal of  plaintiff  to  convey  the  premises  in 
accordance  therewith.  Judgment  was  for 
plaintiff  on  both  complaint  and  cross-com- 
plaint, and  defendant  Fox  appeals  from  the 
judgmmt  and  from  an  order  denying  bis 
motion  for  a  new  trial. 

Plalntllf,  who  was  tbe  owner  of  a  tract 


of  laud  in  Vernon,  Los  Angeles  county,  con- 
taining about  8%  acres,  on  February  7,  1906. 
signed  a  writing  constituting  the  defendant 
Chittenden  "sole  and  exclusive  agent"  for  tlie 
sale  of  certain  property  situated  "in  city  of 
and  county  of  Los  Angeles,  state  of  Cali- 
fornia, described  as  follows,  to  wit:  8^ 
acres  fronting  on  Santa  F£  ave,  part  of  Chip- 
ley  &  Baker  rancho.  the  said  agency  to  con- 
tinue for  five  days  from  date  hereof."  The 
terms  fixed  were:  "Price,  $15^00.  Terms. 
%  cash— bal.  1  &  2  yrs.,  6%  int.  or  upon 
such  other  terms  as  may  be  hereafter  agreed 
upon  in  writing,  between  the  said  agent  and 
myself."  Authority  is  given  to  sign  neces- 
sary contracts  in  accordance  with  above 
terms  and  to  receipt  for  deposits  of  purcliase 
money  made.  On  February  10,  1906,  Chit- 
tenden reported  the  receipt  of  $300  cash  from 
defendant  Fox  as  deposit  on  purchase  of  the ' 
property.  On  the  same  day,  the  plaintiff  and 
defendants  coming  together  for  negotiations, 
tbe  defendants  Chittenden  and  Fox  withdrew 
from  the  negotiations,  and  defendant  Fox  re- 
fused to  purchase  said  property,  owing  to  a 
disagreement  as  to  terms.  Thereafter,  and 
on  the  same  day,  the  defendants  Chittenden 
and  Fox,  the  former  assuming  to  act  for 
plaintiff  under  the  authorization  mentioned, 
entered  into  a  contract  Jn  writing  wherein 
and  whereby  plaintiff  agreed  to  sell  and  de- 
fendant agreed  to  purchase  certain  property 
situated  in  the  county  ot  Los  Angeles  (with- 
out mention  of  either  YernoD  or  Los  Angeles 
city),  described  by  metes  and  bounds,  "said 
to  contain  8\Ci  acres,  at  the  rate  of  $1,800  per 
acre,  which  amounts  to  $15,300."  "Tbe  party 
of  the  second  part  agrees  to  purchase  the  said 
81^  acres  at  tbe  said  rate  of  $1,800  per  acre." 
The  terms  named  were  $300  cash,  $5,000  on 
transfer  of  deed,  and  mortgage  to  secure  the 
balance,  one-half  due  one  year,  the  other  in 
two  years,  interest  6  per  cent,  payable  semi- 
annually. Defendant  to  have  right  to  cancel 
mortgage  et  any  time. 

The  court  finds  the  facts  substantially  as 
above  stated,  and  also  that  defendant  Fox  Is 
not  damaged  In  any  sum  by  tbe  refusal  of 
plaintiff  to  convey.  There  Is  sufficient  evi- 
dence in  the  record  to  support  the  findings 
made.  It  clearly  appears  from  the  testi- 
mony, at  tbe  interview  between  plaintiff  and 
Fox,  that  Fox  maintained  the  right  to  pur- 
chase tbe  lands  mentioned  at  $1,800  per  acre 
according  to  measurement  and  tliat  plaintiff 
declined  to  sell  In  this  way,  and  that  after 
the  negotiations  betwe^  them  failed  Fox 
procured  the  writing  to  be  executed  by  Chit- 
tenden as  plaintiff's  agent  The  grant  of 
agency  from  plaintiff  to  Chittenden  does  not 
authorize  the  making  of  a  contract  such  as 
the  one  executed  by  him  In  the  name  of 
plaintiff,  and  no  change  was  made  in  the 
terms  npon  which  Chittenden  was  authorized 
to  adi.  The  testimony  shows  that  purchase 
by  measnranent  would  result  in  a  subBtan- 
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Hal  diminution  of  the  aggregate  amount  of 
the  porchase  price  that  plalntilT  would  re- 
ceiTe.  An  autborlsatlcm  to  sell  for  a  groes 
sum  la  not  anthorltx  to  sell  at  a  price  per 
acre.  It  li  apparent  that  the  dtfendant  Fox 
wngbt  to  obtain  through  this  contract  with 
the  agent  that  to  which  the  principal  refused 
to  agree  and  that  which  the  plaintiff  had 
never  giren  Chittenden  aathorlty  to  do. 

It  Ib  not  necessary  to  consider  the  other 
ol^eetlonB  as  to  rarlance  In,  or  failure  of  de- 
•erlptltm,  etc.,  nrged  by  plaintiff  against  de- 
fendant Fox's  claim  for  damages.  There  Is 
testimony  as  to  value  of  the  property  which 
siqipOTtB  the  finding  of  damages  by  the  court 
We  do  not  pass  upon  the  ruling  reserved  by 
the  trial  court  upon  the  gnestlon  whether  or 
not  a  eroes^mplalnt  for  dam^es  Is  proper 
In  an  action  of  this  character.  We  see  noth- 
ing In  either  appeal  to  itaOtj  m  in  dlatozh- 
Ing  the  iodgm^t 

Judgment  and  order  affirmed. 

Wa  coDcnr:  ALLEN,  P.  J.;  *  SHAW,  J. 


BAIRD      L0B80HBB.    (Otv.  468.) 

iCoart  of  Appeal,  Tint  Dlatrlct.  California. 
Sept  21,  1908.    Rehearing  Denied  Su- 
preme Coort  Nov.  iSi,  190&) 

1.  BlOKBBS  (I  7*)— BMraOTHENT— WEIMIN 

BlmOBABTDUM— Spffioibwot. 

Under  Civ.  Code,  1 1624,  inbd.  6,  reaulrlne 
only  that  a  broker's  authorization  to  sell  ahall 
be  in  writing,  a  memorandum  of  aathority  Is 
not  fktally  defective  because  It  did  not  recite 
the  term  ot  sale  and  amoont  of  payments. 

[Ed.  Notft.— For  other  eases,  see  Broken,  Dee. 
Dig.  i  ?.•] 

3l  Bkokzes  (I  7*>— OomuoT  or  BiCFLOTwrr 

— Fkbiobkauck. 

A  broter  wrote  his  client  for  wxittai  au- 
thority to  sell,  inclosing  a  propoied  aothoriza- 
tiott  living  authority  tor  a  nwclfied  time,  with 
specifications  as  to  price  ana  commission.  The 
owner  did  not  sign  tiie  proposed  antlwrisation 
bat  wrote  the  bn^r  that  tlu  letter  was  re- 
ceived, and  tliat  he  might  sell  to  any  mis  he 
«oiild  OEOept  to  an  Armenian;  that  perhan  he 
might  sell  to  an  Armenian  (or  all  cash.  SeJd, 
that  as  between  the  owner  and  the  broker  iuch 
ciMiesiKmdMice  estabUihed  the  broker's  writtra 
antboritr  to  sell,  eqwdally  where  the  broker 
procured  a  purchaser,  not  an  Armenian,  able, 
ready,  and  willing  to  pay  the  agreed  price  on 
any  terms  the  owner  nugot  dictate. 

TEd.  Note.— For  other  cases,  see  Brokers,  Dec. 
Dig.  i  7.*] 

8.  BaoKEKs  (I  7*>— GomaaCT— OiRB  and  Ao- 

CEFTANO— Assent. 

Defendant,  having  employed  a  broker  to 
•ell  certain  land,  on  being  applied  to  for  writ- 
ten authority,  wrote  plaintifl  that  he  could  sell 
to  any  one  ne  i^eased,  exc^t  to  an  Armenian. 
£reU,  that  the  provision  that  plaintiff  could 
not  sell  to  an  Armenian  did  not  constitute  a 
new  offer  which  needed  an  ezpreu  written  ac- 
ceptance, bnt  was  sofficientiy  complied  wHh  hy 
plaintiff  makiiv  a  In  uct^  to  a  pnreliaser 
not  an  Annenlsn. 

[Bd.  Nota^For  otlur  cases,  see  Broker^  Dae. 


4.  BB0KBB8  (I  7*)— GOHTBaOT  OW  BUFIATUNT 
— AOCKPTAIfOa. 

A  broker  mailed  to  his  dlcnt  a  blank  con- 
tract of  employmrat  for  hia  signature  contain- 
ing the  price,  termn  of  sale,  and  a  stipulation 
for  5  per  cent  conmilnlon.  Hie  owner  did  not 
sign  the  contract  bnt  wrote  tliat  the  broker 
muht  sell  to  any  person  but  an  Armenian. 
Held,  that  the  owner's  reply  wai  an  express 
acceptance  (rf  each  of  the  terms  of  the  contract 
submitted,  including  the  rate  of  commission. 

[Bd.  Note«— For  other  oases^  see  Bnkez^  Dec. 
Dfg.  f  7.*3 

Appeal  from  Superior  Court,  Fresno  Ooon- 
ty;  George  E.  Church,  Judge. 

Action  by  3.  R.  Baird  against  Otto  Loesch- 
er.  From  a  Judgment  for  plaintiff,  and  from 
an  order  denying  defendant's  motion  for  new 
trial,  he  appeals.  Affirmed. 

A.  M.  Drew  and  J.  B.  Webb,  for  appellant 
G.  W.  Cartwrlght,  for  respondent 

KERRIGAN,  J.  This  action  is  brought  on 
an  express  contract  to  recover  oommissions 
all^^  to  be  due  plaintiff  from  defendant 
for  the  sale  of  certoln  real  property  in  Fres- 
no county.  The  plaintiff  recovered  judgment 
This  appeal  Is  from  that  Judgment,  and  from 
an  order  denying  defaidantfa  motion  for  a 
new  trial. 

At  the  trial  certain  letters  and  an  unsigned 
agreement,  Inclosed  In  and  referred  to  In 
one  of  the  letters,  were  admitted  In  evidence, 
over  the  objection  and  exertion  of  defendant 
The  sufficiency  of  these  letters  and  of  the 
unsigned  agreement  to  constitute  a  contract 
la  the  subject  of  this  controversy.  The  let- 
ters and  agreement  (unsigned)  In  question 
are  as  fc^ows:  "May  10,  'Otf.  Mr.  Loescher, 
Fowler,  Gal. — ilty  dear  Sir.:  The  land  matter 
seems  to  be  progreaalng,  but  rather  slowly. 
•  *  •  In  order  to  be  properly  prepared  to 
handle  them  promptly  and  securely,  by  being 
ready  to  take  a  deposit  at  once,  if  a  favora- 
ble declslcm  is  made,  I  would  request  that 
you  property  antiiorlze  me  by  filling  out  the 
little  card  agreement  herewith  inclosed,  and 
send  back  by  this  evening's  mall  on  the  train 
coming  north  about  7:15  at  Fowler.  Very 
truly  yours,  J.  R  Baird,  for  Fresno  Land 
Company."  The  card  agreement  inclosed 
and  referred  to  In  the  above  letter,  reads  as 
follows:  "Fresno,  Cal.,  May  19, 1906.  Fresno 
Land  Co.  I  ber^  authorize  you  to  sell  for 
me,  and  to  receive  any  deposit  for  the  sale 
of,  the  following  described  property :  •  •  • 
This  authorization  la  exclusive,  and  is  to  re- 
main in  force,  Irrevocable,  one  month  (10) 
days  from  date,  and  thereafter  until  ten 
days  after  receipt  of  notice  In  writing  to 
cancel.  Price  of  land  to  be  f  10,00(^  or  any 
less  sum  hereafter  agreed  to  Igr  m^  oa  the 
following  terms:  $4,500  cash  on  date  of  aale, 
and  $  ,  in  ■  equal  annnal  pay- 
ments, witb  interest  at  8  per  caA.  par  an- 
nnm,  tat  whidi  I  agree  to  pay  five  par  cent 
oranmisslfni,  and  in  event  of  a  sale  I  bind 
myself  to  execute  and  dellvw  the  necesaary 
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conreyancQi  <^  tiQe»  and  to  fnntlBh  abstract 
showing  good  title  to  said  property  to  date  at 
sale.   .  [SeaL]"  In  reply  to  the  fore- 
going commimlcatlons  Mr.  Loescher  sent  the 
following  letter:  "Fowler,  Hay  19,  1900. 
Mr.  J.  R.  Balrd,  Fresno — Dear  Sir:  Your 
letter  received,  and  wlU  say  In  regards  to  It 
that  yon  can  sell  the  place  to  any  one  yon 
can,  bnt  not  to  an  Armenian,  as  my  wife  says 
she  will  not  sign  a  deed  to  an  Armenian. 
If  I  can  get  ell  cash  from  them,  I  may  sell, 
but  not  otherwise,  aa  I  have  had  dealings 
with  Oiem,  and  I  dmit  care  to  have  any 
mcve.  Tonrs  tmly,  Otto  Loescher."  After 
tiie  receipt  of  this  letter  frran  the  defendant 
plalntUf  proceeded  to  effect  a  sale  ot  Ihe 
property,  and  thus  to  perform  his  part  of  the 
contract,  with  the  result  that  by  June  21st, 
and  within  the  life  of  the  contract,  he  had 
found  a  purchaser,  and  wrote  the  defendant 
as  follows:  "June  21,  1903.  Mr.  Otto  Loesch- 
er, Fowler,  Cal. — ^Dear  Sir:  Following  the 
InBtructions  contained  in  your  letter  of  May 
19,  1006^  I  have  sold  your  40-acre  vineyard 
for  $10,000,  and  have  a  deposit  of  $250  await- 
ing on  an  abstract  Please  come  to  Fresno 
Monday,  the  25th  instant,  and  arrange  de- 
tails. Very  truly  yours,  J.  R.  Balrd,  Agent, 
1823  Tulare  street"  The  same  day,  June 
21st,  defendant  by  letter  refused  to  sell  the 
land,  saying  that  he  had  changed  bis  mind, 
and  that  the  property  was  off  the  market. 
The  uncontradicted  testimony  of  the  propos- 
ed buyer,  one  Droge,  la  that  he  was  ready, 
able,  and  willing  to  pay  the  defendant  the 
stipulated  price  for  the  property  on  any 
terms  of  payment  which  be  (defendant)  would 
insist  upon;  that  lie  so  informed  defendant, 
-who,  making  no  objection  to  the  otter,  refus- 
ed to  consider  the  iirctposition,  and  r^ect* 
ed  it 

Appellant's  (defendant's)  first  proposition 
Is  that  the  contract  sued  upon  is  insufficient 
under  the  statute  of  frauds,  because  of  the 
blank  .spaces  therein  with  reference  to  the 
terms  and  amounts  of  payments.  If  this 
were  an  action  between  the  owner  and  the 
buyer  to  compel  a  conveyance,  It  might  be 
contended  successfully  that,  the  blank  spaces 
not  being  filled  In,  it  did  not  as  a  memoran- 
dum, contain  all  the  terms  of  the  contract 
and  hence  was  void  under  the  statute  of 
frauds.  But  In  this  case,  it  being  an  action 
by  the  broker  against  the  owner,  and  the 
statute  of  frauds  requiring  only  that  the  au- 
thorization to  sell  shall  be  in  writing  (Toomy 
V.  Dunphy,  86  Cal  642.  26  Pac.  130;  Civ. 
Code,  i  1624,  subd.  6).  and  as  the  proposed 
buyer  was  able  and  willing  to  pay  the  agreed 
price,  and  <^ered  to  do  so  on  any  terms  the 
owner  might  dictate,  under  these  circum- 
stances it  seems  plain  to  us  that  the  conten- 
tion of  appellant  Is  wholly  without  merit. 

if  we  understand  him  correctly,  appellant 
next  asserts  that  the  letter  oC  appellant  of 
May  19th,  stating  titiat  respondent  might  sell 
the  property  to  any  one  ezc^t  to  an  Armen- 


ian, Introduced  a  new  term  into  ttie  negotia- 
tions, which  amounted  to  a  rejection  of  re- 
spondent's otter,  and  a  counter  proposition 
which  required  acceptance  by  the  respondent 
In  order  to  result  in  a  binding  contract  be- 
tweoi  the  iiarUes.  He  further  asserts  that 
there  was  no  acceptance  of  the  counter  offer, 
and  that  therefore  no  contract  resulted.  In 
this  he  is  wrong.  There  was  not  it  is  true,  an 
acc^tance  in  writing,  oca  was  it  necessary 
that  there  should  have  been.  It  might  have 
been  indicated  by  acts,  as  indeed  it  was  in 
this  case,  for  the  respondent  not  only  show- 
ed his  assent  to  the  new  term  by  conduct 
but  actually  complied  with  it  by  producing 
a  purchaser  not  an  Armenian.  The  rule  con- 
trolling here  is  thus  laid  down  In  0  Cyc. 
270:  "There  Is  a  radical  distinction  in  re- 
gard to  communication  between  offers  which 
ask  that  the  offeree  shall  do  something,  and 
offers  which  ask  that  the  c^eree  shall  prom- 
ise something.  In  offera  of  the  former  kind 
communication  of  acceptance  Is  ordinerlly 
not  required,  ■  *  •  •  where  the  offer  Is  to 
do  something  if  the  offeree  will  not  merely 
promise  to  do,  but  do  something,  compliance 
with  the  condition  of  the  offer  by  defendant 
doing  the  act  In  the  way  prescribed  Is 
ordinarily  sufficient  evidence  of  the  acc^t- 
or's  assent  and  it  is  not  necessary  to  show 
that  he  notified  the  offerer  that  he  accepted 
the  offw  and  would  pnform  the  conditions." 
In  Teale  t.  Oreen,  105  Ho.  App.  1S2.  TO  S. 
W.  7S1,  It  Is  said:  "Evidence  that  P.  con- 
tinned,  from  time  to  time,  to  make  efforts  to 
sell  defendant's  land  aftor  defm^mt  f^ered 
him  a  ctHumlssion  for  making  the  sale  was 
sufficient  to  sustain  a  finding  that  he  accept- 
ed the  off«." 

There  remains  one  other  point  to  be  con- 
sldM^d.  Appellant  concedes  that  the  letters 
constitute  a  sufllclent  statement  of  the  facto 
of  employment  to  satisfy  the  statute  of 
frauds;  and  he  also  concedes  that,  if  this 
were  an  action  on  an  implied  contract  re- 
spondent would  have  been  entitled  to  recover 
the  reasonable  value  of  his  services  (Toomy 
T.  Dunpby.  supra),  but  be  insists  that  the  let- 
ters relied  upon  do  not  state  the  compensa- 
tion to  be  paid  the  broker,  and  that  there- 
fore this  action,  being  on  express  contract 
no  recovery  can  be  had.  Appellant  had  read 
and  knew  the  terms  of  the  proposed  contract 
and  the  contents  of  the  letter  with  which  the 
contract  was  inclosed.  In  reply,  referring  to 
them,  and  having,  of  course,  their  contents  in 
mind,  he  in  effect  said:  "Proceed,  but  don't 
sell  to  an  Armenian."  With  the  exception 
just  noted  (not  to  sell  to  an  Armenian)  the 
reply  of  the  dtfendant  was,  we  think,  tanta- 
mount to  an  express  acceptance  of  each  of 
the  terms  of  the  contract,  including  the  rate 
of  commission.  "A  contract  Is  to  be  con- 
strued as  a  whole,  '[and]  terms  which  can  be 
Inferred  from  a  considaratioiL  of  the  raitlro 
Instrument  are  as  much  a  part  of  tiw  con- 
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tract  as  it  expreesl;  set  forth  tbere."  2  Page 
on  Contracts,  1 1118,  p.  1740. 

The  Jadgmeut  snd  order  appealed  from  are 
affirmed. 

IVe  concur:   COOPSB,  F.  J.;  HAIiU  J. 


H.  a  CAPWBLL  CO.  v.  BLAKE.   (Civ.  489.) 

(Court  of  Appeal,  Ollrd  District,  California. 
Sept.  28,  1908.) 

I.  LAHDLOBD  ARD  TEHART  (fi  160*)— IRJUBIBB 

vsou  Defectiti  Condition— Actions. 
Evidence  in  an  action  br  a  tenant  of  a 
gronnd  floor  for  damages  caoaed  !>;  the  Btoppaga 
of  a  drain  pipe  leaouw  from  a  ikrlislit  roof 
placed  over  a  part  of  the  premisea,  at  the  bot- 
tom of  a  Ifght  well,  resnlting  in  the  flooding  of 
th«  ineiaisea,  conelaered,  and  held  to  stkow  uiat 
the  fandloxd  had  control  of  the  afcytight  roof,  and 
was  liable  for  the  damages  caused  by  negligent- 
ly allowing  the  drain  pipe  to  become  clogged. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tfenant.  Dea  Dig.  »  168.*] 

2.  Appkal  and  Ebbob  (J  1078*)- Review— 

QUESriONS  GONSIDBBED. 

Errors  by  the  trial  court  in  admittlog  and 
excladinz  testimony  not  being  aigned.  and  no 
reasona  being  given  to  support  the  objections, 
will  not  be  considered  on  appeal. 

[Ed.  Note.— For  other  casea,  see  Appeal  and 
Brror.  Cent  Dig.  H  42C6,  4259;  Dec.  Dig.  { 
1078.*] 

Appeal  from  Superior  Conrt,  Alameda 
County;  Henry  A.  Melvln,  Judge. 

Action  by  the  H.  &  Capwell  Company 
against  M.  K.  Blake.  Judgment  for  plaintiff, 
aod  defendant  appeals.  Affirmed. 

Hill  &  ^ker,  for  appellant  Snook  ft 
Church,  for  respondent 

CHIPHAN,  P.  J.  Action  for  damages 
brought  by  plaintiff  as  toumt  against  de- 
fendant as  landlord  tm  account  of  damage  to 
plaintiff's  merchandise  caused  by  floodlit 
from  a  defecttye  roof  of  the  demised  prem* 
isea  and  from  alleged  n^tlgent  drainage  of 
rainwater  therefrom.  The  cause  was  tried  by 
the  conrt  sitting  without  a  Jury,  and  plaintiff 
bad  Judgment  ttom  which,  and  from  the 
order  denying  her  motion  for  a  nevr  trial,  de- 
fendant appeals. 

The  building  In  question  is  known  as  the 
"Blake  Block,"  and  Is  situated  on  the  corner 
of  Twelfth  and  Washington  streets,  Oakland, 
and  consists  of  three  stories  and  basement 
Originally  the  ground  floor  space  was  divided 
Into  eight  rooms  used  for  stores,  of  which 
plaintiff  occulted  all,  except  one  room  at 
the  south  end  of  the  building,  under  a  lease 
for  seven  years  and  four  months,  made  on 
May  4,  190S,  executed  by  defendant  through 
ha  attorney  In  fact  Mrs.  B.  H.  Havens.  The 
second  bM  tiUrd  st<nies  were  let  to  various 
persons  fbr  various  purposes.  Mrs.  Havens 
bad  an  office  In  the  building  and  its  Janitor, 
In  defendant's  employment  resided  there  with 
Ills  family.   There  was  a  light  well  extend- 


Ing  from  the  basement  xxp,  open  at  the  top, 
occupying  a  space  18  by  44  feet  between  the 
wails  down  to  the  ceiling  of  the  first  story, 
and  thence  down  to  the  basement  it  was 
about  half  that  size.  The  roof  of  the  build- 
ing drained  Into  this  space,  and  the  water 
was  carried  down  to  the  basement  and  thence 
into  the  sewer  by  a  pipe  which  also  served  as 
a  drain  pipe  for  the  toilets.  It  was  proposed 
by  the  parties  to  convert  the  entire  space  oc- 
cupied by  plaintiff  Into  one  large  store,  which 
involved  the  removal  of  partitions,  and  the 
walla  of  the  light  well  which  extended  across 
the  rear  of  one  of  the  stores.  These  changes 
also  required  some  readjustment  of  drain 
pipes,  remodeling  of  the  roof  in  the  light 
well  and  placing  therein  a  skylit  for  the 
accommodation  of  the  enlarged  storeroom. 
The  skylight  of  dimensions  11  by  17  feet 
rested  on  the  subroof;  18  by  44  feet  which 
extended  over  the  area  of  the  light  well, 
about  level  with  the  floor  of  the  second  story. 
A  photographer's  gallery  and  the  toilet  of  the 
second  story  flow  projected  stanewhat  over 
this  area,  but  not  to  interfere  with  the  sky- 
light The  only  means  of  access  to  the 
subroof  of  this  area  were  through  windows 
in  the  seoond-story  hall  or  of  the  abutting 
rooms  occupied  by  tenants  or  tiie  ttrilet  To 
reach  this  subroof  by  the  ball  windows  it 
was  necessary  to  crawl  under  the  idiotograph- 
er*8  room,  the  floor  of  which  was  about  tivo 
feet  above  the  tin  roof  of  this  area.  Original- 
ly the  main  roof  was  drained  to  a  pipe,  and 
thence  down  the  I^ht  vrell  to  the  basemoit 
and  eewex;  this  pipe  also  being  connected 
with  the  toilets.  In  the  remodding  of  the 
consolidated  stores  it  became  necessary  to 
shift  the  location  of  this  plp^  where  it  pass- 
ed through  the  store,  a  tew  feet  to  a  hollow 
column,  supporting  the  roof,  through  which 
the  drain  pipe  was  carried,  and  the  column 
was  inclosed  by  woodwork.  This  pipe  lead- 
ing from  the  upper  roof  was  cat  at  the  sub- 
roof and  an  elbow  placed  on  it  so  that  it 
discharged  the  rainwato'  falling  on  the  main 
roof  directly  on  this  tinned  snbroof  at  a 
point  eight  or  ten  feet  from  the  <venlng  in 
the  p^)e  that  ran  through  this  column  and  on 
down  to  the  basement  and  sewer.  At  this 
opening  in  the  subroof  a  screen  or  perforat- 
ed hood  was  placed  over  the  pipe  to  admit 
water,  but  exclude  rnbbish  which  might  run 
into  the  pipe  and  stop  the  flow  of  water 
through  it  TbB  store  below  extended  in  all 
directions  from  a  point  undo*  the  skylight, 
and  the  goods  and  merchandise  of  plaintiff 
were  displayed  throughout  the  entire  floor 
area  and  also  In  the  basement  under  this  sky- 
lle^t  The  work  of  changing  over  these 
stores  was  completed  some  time  in  March, 
1904,  and,  so  far  as  appears,  was  done  in  a 
workmanlike  manner  and  to  the  satisfaction 
of  plaintiff.  There  seems  to  be  no  qoestlon 
but  that  the  rearrangement  of  the  drainage 
system  of  the  building  was  adequate  had 
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nothing  happened  to  change  It  Bnt  from 
some  unknown  canae  the  screen  over  the 
exit  pipe  of  this  subroof  had  been  removed 
and  obatructfons  had  been  allowed  to  ac- 
cumulato  In  the  pipe  thua  causing  the  water 
coming  from  the  main  roof  and  falling  direct- 
ly on  this  subroof  to  rise  to  the  depth  of 
several  inches,  and  to  escape  orer  the  top 
of  the  flashings  of  the  tin  roof  built  Into 
the  side  walls  and  around  the  skylight,  and 
thence  down  Into  the  store  below,  causing 
the  damage  complained  of.  All  the  work 
done  In  remodeling  the  building  was  under- 
taken by  defendant  and  at  her  expense  and 
under  the  direction  of  ber  agents,  and  agree- 
ably to  plans  satisfactory  to  plaintiff,  except 
certain  Improvements '  to  the  store  front 
which  plaintlfl  agreed  to  make. 

The  court  found,  among  other  facta,  that 
this  subroof  on  which  water  accumulated, 
and  from  which  It  ran  down  Into  plalntUTs 
store,  "was  then  and  there  in  the  possession 
and  under  the  control  of  said  defendant; 
and  said  defendant  then  and  there  earless- 
ly  and  negligently  allowed  and  permitted 
and  caused  said  rainwater  to  accumulate 
In  such  large  quantities  upon  said  roof  that 
by  reason  thereof  said  rainwater  thereupon 
overflowed  a  certain  skylight  situated  upon 
Bald  loof,  leaked  through  certain  tin  flashings 
next  to  the  brick  wails  and  said  buildings 
Burrotmdlug  said  roof,  and  ran  Into,  upon, 
and  'flooded  said  personal  property  so  locat- 
ed In  said  store  and  basements  aforesaid, 
and  thereby  and  In  consequence  thereof  dam- 
aged and  Injured  said  personal  property  of 
said  plalnUflT  In  the  sum  of  $3,673.26." 

Appellant  states  in  her  brief  that  "the  most 
Important  qu^tlon  to  be  considered  here. 
In  fact  the  only  question,  Is  who,  under  the 
terms  of  the  lease,  had  control  of  the  skylight 
roof,"  We  quite  agree  with  appellant  that 
the  question  of  defendant's  liability  hinges 
oitlrely  upon  the  assumption  that  It  was  her 
duty,  and  not  that  of  plaintiff,  not  only  to 
provide  adequate  escape  for  rainwater  falling 
upon  the  roofs  of  the  building,  but  also  to  see 
that  the  means  thus  provided  were  kept 
free  from  obstruction.  There  Is  no  provision 
of  the  lease  In  terms  placing  this  duty  upon 
either  party.  It  purports  to  "let  and  demise" 
certain  "stores,"  giving  their  numbers  on  the 
street,  "Including  basements  thereof  under 
said  stores,  and  all  room  or  space  available  or 
ttiat  may  be  made  available  for  use  under  the 
sidewalks  in  front  of  said  stores,  with  the 
appurtenances."  Other  covenants  relate  to 
subletting  and  such  as  are  usually  found  in 
leases,  but  nothing  touching  the  care  of  the 
premises.  The  lease  was  entered  Into  before 
the  changes .  in  the  building  were  made,  but 
in  accordance  with  an  agreement  previous- 
ly entffl%d  Into  or  option  given  plaintiff  to 
lease  the  premises  by  which,  in  the  event  that 
plaintiff  exercised  the  option,  defendant 
Agreed  "to  remove  walls  and  partitions  be- 
tween said  stores  as  desired  1^  the  party  of 
tbfi  wcond  par^  so  Car  as  tlw  sam*  maj  be 


done  without  endangering  the  biUldlngs;  to 
provide  proper  and  acceptable  toilets  (and  to 
renew  and  place  in  good  condition  so  far  as 
may  be  required,  all  the  premises  included 
in  this  agreement)."  The  changes  made  were 
for  the  mutual  benefit  of  the  parties,  and,  so 
far  as  concerned  plaintlfl,  related  only  to  th& 
several  stores  whidi  he  was  given  the  op- 
titm  of  leasing  in  consideration  of  whidi,  if 
accepted,  the  <duinge8  were  to  be  made. 

Appellant  refers  to  certain  principles  as 
established  by  the  decisions  of  appellate 
courts,  and  to  certain  facts  in  the  case  from 
which  it  is  argued  that  respondent  tiad  and 
took  control  of  the  akylight  under  its  lease 
of  the  storeroom  below.  It  is  claimed  that 
the  rule  is  almost  unirersal  that  a  lease  of 
a  part  of  a  building  passes  with  it  every- 
tiling  necessarily  used  with  or  necessary 
to  the  enjoyment  of  the  demised  prmlses 
(Kitchen  Bros.  Hotel  Co.  v.  Philipln,  2 
Neb.  [Unof .]  840,  96  N.  W.  4S7) ;  that  a  de- 
scription of  premises  by  the  street  numb^ 
IneludeB  so  much  of  the  lot  upon  which  the 
building  rests  as  is  necessary  to  the  enjoy- 
ment of  the  building  (Hosher  t.  Hestermann, 
68  111.  App.  265) ;  that  a  lease  of  the  "first 
floor"  In  a  building  includes  the  use  of  the 
outside  walls  thereof  In  the  absence  of  any- 
thing to  the  contrary  In  the  lease  (Lowell  v. 
Strahan,  14S  Mass.  1, 12  N.  E.  401, 1  Am.  St 
Rep.  42^ ;  that  in  the  lease  of  a  building 
there  is  no  Implied  warranty  that  It  la  safe, 
suitable  for  habitation,  or  properly  adapted 
to  tbe  uses  to  which  it  is  to  be  applied,  nor 
that  it  shall  continue  fit  for  the  purposes  for 
which  it  was  demised  (Davidson  v.  Fischer, 
11  Colo.  683,  19  Fac.  662,  7  Am.  St  Rep. 
269).  It  is  hence  argued  that  the  skylight 
was  a  necessary  part  of  the  premises  for  the 
complete  enjoyment  of  the  part  demised, 
that  no  reservation  of  this  skylight  waa 
made  by  the  lessor,  and  that  under  the  terms 
of  the  lease  and  the  option  agreement  the 
slcyllg^t  necessarily  became  a  part  of  the 
demised  premises  and  its  care  and  control 
passed  to  the  lessee.  Turning  to  the  facta 
proven,  it  Is  claimed  that  they  confirm  this 
view.  Attention  Is  Invited  to  the  testimony 
showing  that  the  alterations  were  made  to 
tbe  satisfaction  of  plaintiff  and  in  accord- 
ance with  plans  agreed  upon  by  It ;  that  the 
skylight  roof  was  tinned  and  cleaned  and 
placed  in  a  condition  satisfactory  to  plain- 
tiff ;  that  plaintiff  knew  that  the  water  com- 
ing from  the  upper  roof  had  to  be  drained 
through  a  pipe  coming  from  the  skylight  area, 
and  was  therefore  fully  apprised  of  the 
conditions  and  retained  possession  of  the 
premises  with  this  knowledge.  Defendant's 
janitor,  Albro,  testified  that  after,  the  com- 
pletion of  the  work  Mr.  Capwell,  president 
of  plaintiff  company,  requested  him  to  look 
after  the  skylight  area,  and  that  he  would 
pay  blm  for  his  services.  Mr.  Capwell  denied 
this,  and  the  learned  trial  judge,  in  refer- 
ring to  this  testimony,  recited  facts  and  clr- 
cumatancea  whidi  led  him  to  conclude  that 
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AltoD  was  mistaken  and  that  Capwell  did 
not  make  any  sncfa  promise. 

It  appeared  tbat  the  leak  in  the  roof  was 
flrat  discovered  during  »  rainstorm  abont  0 
o'clock  of  the  night  of  September  22,  1904. 
Plaintiff's  watcliman,  Bostwick.  notified  de- 
fendant's Janitor,  Albro,  and  also  called  up 
by  telephone  plaiDttfTB  boofcke^r,  Fnrth, 
who  came  to  the  store  and  notified  GapwelL 
8t^  were  taken  to  protect  the  goods  from 
Injury  so  far  as  presently  pos^bie  and  the 
three  men  went  np  to  the  roof  through  a 
second-story  toilet  window.  Water  was  then 
standing  on  the  snbroof  to  some  depth.  Ob- 
aerring  a  break  in  the  drain  pipe  on  or  near 
the  upper  roof  from  which  water  was  flow- 
ing, Purtfa  tied  a  doth  aronud  this  opening, 
forcing  the  water  back  into  the  pipe.  He 
asked  Albro  where  the  opening  was  at  the 
Bubroof,  but  waa  told  that  he  did  not  know. 
Having  no  light,  the  party  made  no  search 
at  that  time  for  this  opening,  but  went  be- 
low into  the  store  and  continued  their  ef- 
fbrtB  to  protect  the  merchandise.  The  leak 
seemed  to  abate  somewhat,  and  Fnrth  went 
home.  The  next  morning  about  7  o'clock  the 
water  began  coming  down  worse  than  before, 
and  Forth  waa  again  called  and  promptly 
responded,  and  went  about  protecting  the 
goods  In  every  possible  way.  Bostwick  tes- 
tified that  he  notified  the  janitor,  Albro,  sev- 
eral times  during  the  nlgjit ;  "that,  when  the 
main  flood  occurred  about  seven  In  the  morn- 
ing, he  went  upstairs  and  woke  the  Janitor 
again,  and  then  went  out  on  the  roof  and 
found  the  outlet,  and  was  standing  In  water 
ankle  deep  on  the  roof  where  the  skylight 
waa  and  he  got  some  pieces  of  glass  and 
shavings  and  pieces  of  gunny  rope  or  bale 
rope  out  of  the  outlet.  He  notified  the  Jan- 
itor three  times  that  night;  and  that  the 
Janitor  of  the  Blake  Block  telephoned  for 
the  plumber  to  come."  Witness  Haddem,  a 
phimber,  responded,  as  also  did  witness  Ran- 
kin, another  plumber.  Haddem  pulled  some 
mbblsh  out  of  the  pipe  below  the  opening, 
and,  finding  no  relief,  went  below  to  examine 
ae  sewer,  and  while  he  was  gone  witness 
Bankin  succeeded  In  relieving  the  pipe  of 
its  obstructions  with  a  force  pump  or  plun- 
ger obtained  from  Janitor  Albro,  "who  was 
out  there  working  it  when  he  ai^)eared." 
Albro  testified  that  he  had  been  <m  the  sky- 
light area  60  times  or  more  and  luid  always 
cleaned  It  before  a  rain,  that  he  had  charge 
of  the  rooms  of  the  ivper  stories  for  de- 
fendant, and  that  it  was  his  dnl7  to  keep 
the  nxtfs  clean.  It  1>  true  that  he  testified 
tbat  Capwell  had  requested  tills  of  him,  sug- 
gesting the  Inference  that  this  dnty  was  put 
upon  falm  by  plalntlflC,  and  not  by  d^endant 
Bat  the  oonrt  held  otherwise  upon  the  evl-. 
dence.  Albro  was,  however,  reminded  by 
Capw^  several  times  to  keep  the  area  roof 
clean,  and  Albro  told  Capwell  he  had  been 
told  to  do  sOt  bnt  "had  been  too  busy  to 
conae  to  It"  Capwell  also  testified  that  he 
saw  Mrs.  Harais,  defendant's  agent,  the 


morning  of  this  occurrence,  and  waa  as- 
sured that  the  difficulty  would  be  removed, 
"so  that  we  wonld  not  sustain  a  flood  In  case 
It  should  rain  again."  Capwell  also  testified 
that  plaintiff  had  nothing  to  do  with  the 
work  above  the  celling  of  the  store  or  with 
the  care  or  control  of  the  skylight  area  or 
light  weU.  It  appeared  that  this  light  welt 
was  built  to  give  light  and  air  to  the  upper 
stories  as  well  as  to  the  ground  floor  and 
basement  The  area  roof  was  In  part  built 
before  the  r^odeliog  of  the  stores  was  be- 
gan and  extended  under  the  photograph  gal- 
lery. The  changes  made  required  the  (dos- 
ing of  the  light  well  at  the  floor  of  the  sec- 
ond story,  bnt  the  skylight  became  necessary, 
as  a  part  of  this  subroof,  to  give  light  to  the 
store  below.  Defendant,  however,  retained 
the  use  of  the  drainage  system  down  through 
this  well  and  through  plalntHTs  store,  and 
this  use  was  necessary  to  the  drainage  of 
the  roof  over  tiSe  main  building  with  no  part 
of  which  latter  plaintiff  had  anything  to  do 
or  any  control  except  the  store  and  base- 
ment Speaking  of  the  situation  as  disclos- 
ed by  tiie  evidence,  the  cooit  In  its  oral 
opinion  at  the  close  of  the  evidence  said :  "It 
seems  that  this  pipe  coming  ftom  the  top  of 
the  building,  down  over  the  roof  of  the  pho- 
tograiAer's  room,  wna  an  old  pipe  ttiat  had 
been  In  use  fbr  a  long  time.  OriglnaUy  it 
was  amdocted  down  Oiroufl^  the  light  wdl 
to  the  sewer,  and  taken  care  ot  in  that  way. 
Now,  of  course,  when  these  alterations  were 
made^  two  things  were  necessary.  One  was 
that  Mr.  Gapwell's  store  should  be  protected 
from  the  elements,  and  another  was  that 
there  should  be  some  provision  BtDl  fbr  car^ 
rylng  off  the  water  from  the  top  of  the  build- 
ing. That  was  nnderti^en  by  Mr.  Spence, 
employed  by  the  owner  at  the  building.  And 
the  lai^est  function  of  this  roof  In  the  way 
of  carrying  water  was  to  carry  water  firom 
the  upper  roof,  because  there  was  a  very 
much  larger  area  of  drainage  tbere  than 
there  was  on  this  lower  roof.  I  think  under 
all  of  the  evidence  In  tiie  case  I  am  bound 
to  hold  tiiat  the  owner  of  the  building  had 
appropriated  that  roof,  or  at  least  a  portion 
of  it  as  if  it  were  a  pipe  for  the  purpose  of 
carrying  off  the  water  fnun  the  upper  part 
of  the  building,  as  well  as  the  small  amount 
of  water  that  might  fall  upon  that  roof." 

If  plaintiff  bad  leased  the  entire  building, 
the  principle  relied  upon  by  defendant  would 
have  some  application.  Bnt  this  is  not  such 
a  case.  In  Loon^  v.  McLean,  129  Mass.  88, 
37  Am.  Rep.  2^  qnaklng  of  the  general 
rule  that  there  Is  no  implied  warranty  of 
the  safety  and  adaptotlon  of  the  building  to 
the  uses  of  the  tenant.  It  waa  said:  "A 
lease  does  not  Imply  any  particular  state  of 
the  property  let,  or  that  It  shall  continue  fit 
for  the  purpose  for  which  it  Is  let  neverttie- 
less  Its  application  Is  limited  to  premises 
which  by  the  terms  of  the  lease  pass  out  of 
the  contnd  of  the  landlord  into  the  exclusive 
possession  of  the  tenant**   The  cases  relat- 
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lug  to  patent  and  latent  defects  have  no  ap- 
plication heie  foe  the  conrt  fOund  on  snffl- 
clent  evidence  ttiat  the  reapopBlblUly  for 
dralntUK  the  npper  roof  was  upon  defendant 
who  n^lgently  performed  this  duty.  In 
such  case  defmdant  became  liable  to  plain- 
tiff for  damage  thereb7  suffered.  Edwards 
V.  N.  T.  &  H.  B.  Co.,  9S  N.  T.  246,  BO  Am.  Rep. 
6o9.  There  were  many  tenants  of  the  npper 
stories.  The  main  roof  of  the  bnQding  shel- 
tered the  rooms  occupied  by  them  quite  as 
much  as  tlw  store  twlow.  It  would  be  unrea- 
sonable to  presume  that  plaintiff  Impliedly 
assumed  the  care  of  this  roof  or  undertook 
to  provide  means  tor  the  escape  of  water 
from  it.  The  damage  resulted,  not  from  rain- 
water falling  up(m  the  skylight  nor  upon  the 
subroof,  but  rather  from  the  volume  of  wa- 
ter poured  upon  the  latter  from  the  upper 
roof  which  was  provided  with  no  means  of 
escape  except  to  run  across  the  subroof  to 
the  pipe  whidL  had  originally  carried  the 
water  directly  from  the  main  roof.  Had 
this  pipe  remained  as  flrat  constructed,  It 
Is  not  likely  that  the  damage  would  have 
followed.  Nor  does  the  tact  that  this  clumge 
was  for  the  better  acctHumodaticm  of  plain- 
tiff in  rearranging  the  stores  affect  the  ques- 
tion or  relieve  defendant  from  the  duty  of 
caring  fbr  the  water  that  was  to  fall  upon 
the  roof.  We  think  tiie  trial  court  correct- 
ly interpreted  this  subroof  as  beii^  In  effect 
a  continuation  of  the  pipe  from  the  main 
roof  which  could  safely  porform  tiw  func- 
tion marked  out  for  it  only  by  keeping  the 
pipe  running  down  through  the  store  free 
and  apea  for  the  unobetmetod  passage  ct  wa- 
ter coming  to  It  across  the  subroof.  As  It 
was  the  duty  of  defendant  to  see  to  this,  It 
is  immaterial  wlience  the  obstruction  came — 
wbettier  by  accident  or  design  drcvped  or 
tlirown  upon  the  subroof  tauuits  of  tlie 
upper  stories,  suggested  by  defendant  as  a 
possible  cause  fOr  tha  stoppage  of  the  pipe. 
The  fact  tliat  plaintiff  and  its  servants 
promptly  endeavored  to  asc«tain  the  cause 
of  the  trouble  and  to  find  a  temedy  Is  men- 
tioned as  a  drcumstance  tending  to  show 
an  acknowle^Tuent  of  plaintiff's  duty  to 
care  for  this  roof.  To  our  mind  it  has  no 
such  stgnlflcance.  They  would  have  been 
guilty  of  omtrilnitory  negligence  had  they 
supinely  sat  down  and  allowed  the  vnak  <jt 
destruction  to  go  on,  making  no  effort  to 
avert  it. 

Much  stress  Ui  placed  by  defendant  upon 
the  fact  that  Capwell  took  eq>eclal  Interest  in 
the  plans  for  the  remodeling  of  the  store- 
rooms, made  suggestions  as  to  dianges,  and 
was  cognisant  of  the  manner  by  which  the 
water  from  the  main  as  well  as  the  sub- 
roof was  to  be  cared  fbr;  and  Anally  ap- 
proved the  work  when  conqileted.  Ttteae  cii^ 
cumstances  are  not  necessarily  inconsistent 
with  the  assumption  by  defendant  of  the 
care  and  control  of  the  rootb  of  the  building, 
nor  do  they  Impliedly  or  presumptively  tend 
to  charge  plaintiff  with  such  care  and  con- 


trol. PlaintUTs  interest'  In  the  buil(Ung  was 
in  tiie  rearrangement  of  the  stores.  Inci- 
dental to  this  arose  the  necesdty  for  a  ricy- 
light  and  to  provide  different  means  for 
conveying  the  water  from  tlie  roofs  to  the 
sewer.  Naturally  plaintiff  was  concerned  in 
knowing  that  these  means  were  adequate  and 
so  they  were  bad  they  been  properly  looked 
after;  and  here  again  we  are  confronted 
with  the  sole  qaeetlon  of  fact — upon  whom 
rested  the  duty  to  care  fbr  the  system  of 
drainage  adopted?  With  the  exception  of 
the  testimony  given  by  Janitor  AJbro  and 
his  wife,  which  the  court  disbelieved  and 
which  was  In  conflict  with  the  testimony  of 
Capwell,  there  Is  no  direct  evidence  that 
plaintiff  ever  assumed  any  control  whatever 
of  the  skylight  area.  On  the  contrary,  there 
was  evidence  that  such  control  was  assumed 
by  defendant;  and  the  conduct  of  the  par- 
ties allows  that  from  the  time  the  work  was 
commenced  by  the  defendant,  during  its 
progress,  after  It  was  completed,  and  up  to 
the  time  of  the  damage  and  In  rqtairing 
the  pipes  after  the  disaster,  the  re^Kmslbll- 
lt7  was  assumed  by  defendant 

It  was  held  In  Priest  v.  Nichols,  116  Mass. 
401,  that,  where  a  tenant  occupying  a  por- 
tion of  a  building  Is  damaged  by  the  escape 
of  water  from  pipes  used  by  and  under  the 
control  of  the  landlord  who  occupies  the  re- 
mainder of  the  building,  the  landlord  will 
be  held  liable  The  case  of  Toole  v.  Beckett, 
67  Me.  544,  24  Am.  Rep.  54,  is  cited  by  re- 
spondent, and  we  think  states  the  law  cor- 
rectly In  a  similar  case  to  the  one  here. 
The  court  said:  "The  plaintiff  hired  the 
lower  portion  of  a  building  for  a  store,  the 
upper  portion  remaining  in  the  possession 
of  tlie  dtfmdant  and  under  his  care  and 
ocmtrol.  A  rainstorm  poured  a  great  vol- 
ume of  water  between  the  roof  and  the  chim- 
ney down  upon  the  plaintiff's  goods,  caus- 
ing some  Injury.  The  charge  is  that  defend- 
ant was  guilty  of  negligence,  either  on  ac- 
count ot  the  oris^al  construction  of  the 
roof  or  in  the  way  and  manner  of  maintain- 
ing it  Ttie  case  both  of  law  and  ttuA  is  re- 
ferred to  the  court  It  is  well  settled  that 
in  a  lease  of  real  estate  no  covenant  is  Im- 
plied  that  the  lessor  shall  keep  ttie  prem- 
ises in  repair  or  otherwise  fit  for  occupation. 
But  that  is  not  this  case.  Here  the  plaintiff 
had  no  care  or  control  of  the  roof,  and  had 
no  light  to  Intermeddle  with  It.  The  de- 
fendant had  such  care  and  control  for  the 
benefit  of  hims^f  and  all  his  tenants.  By 
implication  tie  undertakes  so  to  exercise  his 
control  as  to  Inflict  no  Injury  upon  his  ten- 
ants. If  he  does  not  exercise  common  care 
and  prudence  in  the  management  and  over- 
sight of  that  portion  of  the  building  which 
belongs  to  his  especial  supervision  and  care, 
and  damages  are  sustained  by  a  tenant  on 
that  account,  he  becomes  liable  to  him.  He 
is  responsible  for  his  negligence" — citing  cas- 
es. See  Davis  v.  Pacific  Powes,  Co.,  107  Cal. 
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sea,  40  Pac.  9Sa  48  Am.  St  Bep.  1S6,  f or  a 
somewhat  analogons  case. 

Some  erront  are  claimed  to  bave  been 
made  1^  the  court  In  admitting  and  exclnd- 
Ins  testimony,  but,  as  th^  are  not  ai^ed 
and  no  reasons  given  In  support  of  these 
spedficationfl,  we  have  not  noticed  them. 
We  bare  addressed  onrselres  to  what  appel- 
lant stated  In  her  brief  as  the  only  ques- 
tion ta  the  case. 

The  Jndgmoit  and  order  are  affirmed. 

We  Goncar:   HABT,  J.;  BUBNEITT,  J. 


HcKENZIB  T.  HILL. 
In  re  SAX  FBAMOISCO  STOCK  &  BX- 
CHANGE  BOABD  et  al.   (Glf.  529.) 

(Coart  of  Appeal,  Flret  DlBtrict,  California. 

Sept.  22,  1908.) 

1.  Appeax.  and  Bbbob  (I  414*)— "Adtsbsi 
Pabtt"— Notice  or  Appeal. 

The  "advene  party"  on  whom  a  notice  of 
appeal  mast  be  served  is  the  party  who  appears 
by  the  record  of  the  proceedings  in  which  the 
appeal  is  taken  to  be  adverse. 

[£d.  Note. — For  other  cases,  see  Appeal  and 
Em>r,  Cent.  Dig.  {  2138 ;  Dec.  Dig.  $  414.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  1,  pp.  224r-227 !  vol.  8,  pp.  7667,  7568-1 

2.  Execution  <(  885*)— Suppleueiitabt  Pbo- 
cxBDinas— Natubb  and  Rbquistte. 

Supplementary  proceediogs  so  far  as  the 
garnishee  is  coocemeid  are  original  proceedings, 
not  against  the  del>tor,  bat  agunat  his  creditor, 
and  are  a  snbstltate  for  a  creditors'  bill. 

[Ed.  Note.— For  other  cases,  see  Bzecntlon, 
Dee  Dig.  I  885.*) 

8.  Appeai,  and  Bbbob  (5  414*)— Notice  ot 
Appeai.— Service— Adtebse  Pabtt. 

Where,  after  Snat  jat^ment  on  which  an 
execatlon  had  been  issued,  supplementary  pn^ 
ceedingB  were  instituted  against  garnishees  In 
which  the  jodgment  debtor  was  not  served,  and 
did  not  participate,  be  was  not  an  adverse  party 
on  whom  a  notice  of  appeal  by  the  samisbees 
trom  an  order  requiring  payment  ta  them  of  a 
specified  sum  on  the  Jadgment  should  be  served. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  2138;  Dec.  Dig.  |  414.*] 
4.  BxEOUTiOH  (S  358*)— Supplehentabt  Pbo- 

CEEDINGS. 

Proceedings  sapplementar;  to  execation  are 
not  a  mere  incident  to  the  on^nal  action,  but 
constitute  a  new  proceeding  involTing  new  par- 
ties and  issues, 

(Ed.  Note.— For  other  cases,  see  Bzecntlon. 
Dec  Dig.  I  35&*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Jaa.  M.  Troutt, 
Jodse. 

Action  by  James  A.  McKenzle  against  J. 
B.  HUL  From  an  order  in  supplementary 
proceedings  directing  the  San  Francisco  . 
Stodc  and  Exchange  Board  and  A.  B.  Rug- 
glea  to  pay  certain  money  on  a  Judgment  re- 
rarered  plaintiff  against  Hill,  the  gar- 
nlsbees  appeal.  On  motion  to  dismiss.  De- 
nied. 

Aitken  ft  Altkei,  for  appellants.  Edmund 
rnaasaky  and  W.  P.  Hubbard,  for  respondent 


KERRIGAN,  1.  The  appeal  is  from  an 
order  made  In  proceedings  supplementary  to 
execution,  directing  appellants,  as  gamlsbees, 
to  api^  $sm  toward  the  aatlsfactlon  of  a 
Judgment  recovered  by  plaintiff  McKensIe 
against  defendant  HUl.  The  ground  of  the 
motion  to  dismiss  Is  that  no  notice  of  such 
appeal  was  serred  vpcai  the  defendant  HIU. 

The  undisputed  facts  In  the  case  are  as  fol- 
lows: On  the  17th  day  of  January,  1907, 
respondent,  UcKensle,  recorered  Judgmrat 
ngainst  defendant.  Hill,  for  the  sum  of  |3,- 
806,  and  assigned  tbe  same  to  O.  M.  Craig. 
Oralg  prepared  an  affidavit  as  the  basis  for 
an  ordw  for  the  examination  of  aroellantB, 
the  San  Pranclsoo  Stock  and  Exchange  Board 
and  A.  B.  Buggies,  Its  pretident  Upon  thto 
affidavit  tbe  Honorable  James  U.  Troutt,  one 
of  the  Judges  of  the  Btq>erlor  court  of  the 
dtr  and  county  of  San  Frutdsco,  made  an 
order,  requiring  the  presence  of  said  appel- 
lanta  b^ore  said  Judge  to  be  examined  con< 
cemlng  the  possession  of  the  sum  (tf  $876, 
money  belonging  to  defendant  Hill  not  ex- 
empt  from  execution,  and  which  money  was 
subject  to  be  applied  toward  the  satisfaction 
of  said  Judgment  After  the  examination  of 
the  presldoit  of  said  Stock  and  Exchange 
Board,  the  court  ordered  ttie  application  of 
the  said  ¥876  toward  the  payment  of  said 
Judgment  No  notice  of  appeal  was  served 
upon  defendant  'HXa,  Under  these  <drcnm- 
Btancea  app^lants  ccmteid  that  defendant 
Hill  would  be  afCected  by  a  reversal  of  the 
order  appealed  from,  and  hence  Is  an  adverse 
party  as  contemplated  1^  sectl<m  940  of  the 
Code  of  Civil  Procedure;  and,  as  no  notice 
of  appeal  was  served  upon  blm,  the  appeal 
Should  be  dismissed. 

It  Is  not  at  all  (dear  to  na  tn  what  manner 
HIU  could  be  injuriously  aftected  by  a  re- 
versal or  modification  of  the  Judgment  ap- 
pealed from;  but  In  any  event  we  are  con- 
Tlnced  that  be  was  not  a  party  to  the  pro- 
ceeding,- and  tiierefore  was  not  entitled  to 
notice.  "The  adverse  party  upon  whom  the 
notice  of  appeal  is  to  be  served  la  the  party 
who  appears  by  the  record  to  be  advrase, 
and  the  reourd  to  be  considered  for  that 
purpose  is  the  record  of  the  proceedings  in 
which  the  appeal  la  taken."  In  re  Ryex,  110 
Cal.  660;  42  Pac.  1082.  An  examination  of 
the  record  here  abows  that  In  an  action 
against  Hill  a  Jud^ent  bad  been  obtained, 
which  Is  now  final  and  In  full  force  and  ^- 
fect,  and  upon  which  Judgment  an  execution 
had  been  Issued;  that  in  proceedings  supple- 
mentary to  execution  the  gaml^eea  were  ex- 
amined, and  the  order  appealed  from  was 
made.  In  that  proceeding  Hill  vras  not  serv- 
ed, nor  did  he  In  any  way  participate  there- 
in. It  thus  appears,  to  reiterate,  that  Hill 
was  not  before  the  court  was  not  a  par* 
ty  to  that  proceeding.  Proceedings  supple- 
mentary to  execution,  while  collateral  to  an 
original  action,  are  still  quite  independent  of 
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It  Indeed,  tbey  embrace  all  the  elements  of 
an  Ind^ndent  dTll  actkm.  It  has  Its  own 
record,  and  only  imrtles  tbereto  need  be  serr- 
ed  with  notice  of  appeal.  In  Wells  v.  Tor- 
rance, 119  Cal.  441,  61  Pac.  626,  these  pro- 
ceedings are  called,  so  far  as  a  garnishee  is 
concerned,  original  proceedings.  In  Coffee  r. 
Haynes,  124  Cal.  665,  57  Pac.  482,  71  Am.  St 
Rep.  Oe,  they  are  said  to  be  proceedings  not 
against  the  Judgment  debtor,  but  against  his 
creditor.  They  are  a  substitute  for  a  cred- 
itors' bill.  Adams  t.  Hackett  7  Cal.  201; 
Pacific  Bank  t.  Bobinson,  67  Cal.  622,  40  Am. 
Bep.  120;  Herrllch  y.  Kauffman,  G&  Cal.  275, 
33  Pac.  857,  87  Am.  St  Rep.  60.  "This  [pro- 
ceeding Bupplemratary  to  execution]  cannot 
be  regarded  as  a  mere  Incident  to  the  orig- 
inal action.  *  *  *  In  this  proceeding,  the 
merits  of  the  original  action  are  In  no  way 
InvolTed.  New  issues  are  presented,  new 
parties  are  brought  in,  and  new  rights  are 
determined,  the  adjudication  of  which  in  ne 
way  altera  the  face  of  the  original  Judg- 
ment" aarp»  T.  B^agg,  14  Ind.  App.  428. 
42  N.  B.  1116. 

Our  conclusion  that  Hill  was  not  a  party 
to  the  record,  and  consequently  not  enti- 
tled to  notice  of  appeal,  is  supported  by  the 
cases  in  this  state.  In  Be  Byer,  supra,  an 
heir  Interested  in  the  estate  of  Byer  filed  his 
petition  for  partial  dlstrlbutioa  To  this  pe- 
tition certain  of  the  heirs,  and  legatees  of 
the  deceased  filed  their  answers.  Others  In- 
terested did  not  appear  or  object  to  the  peti- 
tion. On  the  issues  framed  the  petition  was 
denied.  A  motion  for  a  new  trial  was  re- 
fused, and.  from  the  order  denying  this  mo- 
tion, an  appeal  was  taken.  A  motion  was 
made  to  dismiss  the  appeal,  on  the  ground 
that  the  parties  interested  who  did  not  ap- 
pear at  the  hearing  had  not  been  served 
with  notice  of  appeal.  In  denying  the  mo- 
tion the  court  said:  "Upon  an  appeal  from 
an  order  denying  a  new  trial,  the  parties  to 
the  motion  In  the  court  below  are  the  only 
proper  parties  to  the  appeal;  and  the  appel- 
lant Is  not  required  to  give  notice  of  appeal 
to  others  than  those  to  whom  the  original 
motion  was  directed.  The  'adverse  party' 
upon  whom  a  notice  of  appeal  is  to  be  serv- 
ed Is  the  party  who  appears  by  the  record 
to  be  adverse;  and  the  record  which  Is  to 
be  considered  for  that  purpose  Is  the  record 
of  the  proceedings  In  which  the  appeal  is 
taken.  The  rule  that  the  notice  of  appeal 
must  be  served  upon  all  parties  that  would 
be  affected  by  a  reversal  of  the  order  and 
Judgment  appealed  from  Is  to  be  construed 
with  the  other  rule  that  only  the  record  can 
be  examined  for  the  purpose  of  determiuiug 
who  are  such  adverse  parties.  •  •  *  The 
proceeding  instituted  In  the  superior  court 
by  the  appellant  herein  is  In  the  nature  of  a 
collateral  Inquiry,  or  episode.  Interjected  in- 
to the  proceedings  for  the  administration  of 
the  estate,  in  which  there  are  pleadings,  pro- 
cess, trial,  findings,  and  a  Judgment,  thus 
presenting  all  the  elements  of  a  civil  action 


Instituted  In  an  Independent  suit  for  the  pur- 
pose of  determining  the  right  of  the  appel- 
lant to  a  share  of  the  estate,  and,  in  matters 
of  procedure  upon  appeal,  should  receive  the 
same  consideration  as  upon  an  appeal  in  a 
dvU  action."  In  Be  Bullard.  114  Cal.  402, 
46  Pac.  297,  the  administrator  of  the  estate 
rendered  an  account  for  settlement,  and  In 
connection  therewith  reported  that  he  had 
allowed  a  claim  In  favor  of  the  Hlbernla 
Savings  &  Loan  Society.  One  of  the  heirs 
of  the  decedent  contested  the  allowance  of 
this  claim,  and  excepted  to  the  account  in 
this  respect  From  an  order  settling  the  ac- 
count he  appealed,  and  served  notice  thereof 
on  the  administrator  alone,  and  not  on  the 
claimant,  and  for  this  failure  a  motion  was 
made  to  dismiss  the  appeal.  The  Hlbernla 
Savings  &.  Loan  Society  did  not  In  any  way 
participate  in  the  proceeding,  and  yet,  not- 
withstanding that  it  was  vitally  Interested 
In  the  matter,  the  court  held  that  It  did  not 
appear  from  the  record  that  It  was  In  any  re- 
spect a  party  to  the  proceedings,  and  that  It 
was  unnecessary  to  serve  it  with  notice  of 
appeal. 

A  late  case  on  the  subject  Is  Estate  of  Mc- 
Dougald,  143  Cal.  476,  T7  Pac.  443,  where  the 
cases  Just  referred  to  are  quoted  from  wltb 
approval,  and  the  matter  is  fully  discussed. 
There  the  administrator  filed  an  account  to 
which  a  Judgment  creditor  filed  written  ob- 
jections. Upon  the  issues  thus  presented  the 
account  was  surcharged  |6,500  and  settled 
accordingly.  In  connection  with  the  account 
the  administratrix  reported  that  she  had  al- 
lowed the  claims  of  16  creditors.  In  addl* 
tlon  to  the  settlement  of  the  account  the 
court  ordered  that  a  dividend  be  declared  up- 
on the  claims  reported,  and  paid  out  of  the 
funds  adjudged  to  l>e  in  the  hands  of  the 
administratrix.  From  these  orders  the  ad- 
ministratrix appealed,  and  served  her  no- 
tices  of  appeal  on  the  contesting  creditor, 
and  on  two  others  who  appeared  at  the  con- 
test, but  not  npon  any  of  the  other  creditors. 
The  contesting  creditor  moved  to  dismiss 
the  appeals  for  failure  to  serve  the  notices 
on  the  persons  who  did  not  appear  at  the 
hearing.  There  it  was  contended  that  the 
creditors  who  did  not  appear  nor  make  any 
objection  to  the  account  were  directly  inter- 
ested In  the  result  of  the  appeal;  ttiat  the 
dividend  accruing  to  them  under  the  order 
would  be  diminished  if  the  appeal  was  suc- 
cessful; and,  therefore,  that  they  were  ad- 
verse parties  who  must  t>e  served  with  notice 
of  appeal  to  give  the  court  Jurisdiction.  In 
denying'  the  motion  the  court  said :  That  a 
person  interested  in  an  estate,  although  his 
name  and  bis  interest  are  disclosed  on  tbe 
face  of  tbe  record,  Is  not  necessarily  a  party 
to  the  cause  or  proceeding  is  manifest  from 
a  consideration  of  the  different  cases  where 
persons  Interested  may  or  may  not  appear, 
at  their  option.  In  a  proceeding  to  probate  a 
will  any  person  interested,  whether  as  dev- 
isee, l^atee,  or  belr,  may  appear  and  coiu 
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test  the  probate.  The  petition  for  probate 
most  Bbow  the  names  of  the  heirs  and  dev* 
Isees,  and  hence  their  Interest  must  always 
a[^>ear  In  the  record.  Xet  It  would  not  be 
contended  that  an  heir,  devisee,  or  legatee 
who  falls  to  appear  at  the  time  of  the  hear- 
ing of  the  petition  Is  In  any  sense  a  party  to 
Bach  proceeding.  So  with  the  petitioner  for 
administration  there  may  be  many  persons 
who  are  entitled  to  letters  and  who  are  In- 
terested In  the  matter  of  the  appointment 
But,  If  they  fall  to  appear  or  contest  the 
right  of  the  petitioner,  It  Is  manifest  that 
they  cannot  be  considered  parties.  Upon  the 
settlement  of  an  account,  every  creditor, 
heir,  l^atee,  or  devisee  Is  a  person  Interest- 
ed, and  as  such  has  a  right  to  enter  an  ap- 
pearance and  become  a  party.  The  names 
of  tBese  persons  generally  appear  upon  the 
face  of  the  account  or  upon  some  of  the  docu- 
ments referred  to  therein,  but  the  giving  of 
the  notice  and  the  statement  of  their  rights 
or  claims  does  not  Ipso  facto  make  them  par- 
ties to  the  proceeding.  See,  also,  Nlles  v. 
Gonzales  (Cal.)  92  Pac.  74;  O'Ronrke  t.  Flndi 
et  al.  (Cftl.  App.)  96  Pac  784. 
The  motion  is  denied. 

We  concur:  COOPER,  P.  J.;  HALU  J. 


RICHMOND  et  al.  v.  SUPERIOR  COURT 

OF  CALIFORNIA  et  al.    (Civ.  567.) 
(Comt  of  Appeal,  Second  District,  California. 

Sept  19,  1908.) 
1.  Cebtiobabi  ($  10»)— PBios  REvrsw— EJf- 
FECT  or  D^ision. 

Where  a  prior  writ  of  certiorari  was  de- 
nied by  the  Supreme  Court  because  the  proceed- 
ing was  directed  to  the  Jndge  of  the  superior 
court  instead  of  the  tribnnal  itself,  laosuase 
fn  the  opinion  inadvertently  used,  appeariog  to 
determine  petitlonez's  right  to  the  writ  on  the 
merits,  did  not  foreclose  them  from  presenting 
the  quMtion  anew,  or  preclude  the  court  from 
determining  it  without  reference  to  the  former 
decision. 

[Bd.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  1 17 ;  Dec  Dig.  %  10.*] 

Z  Lardi^bd  avd  Tbrant  (S  291*>— Possis- 

Bioif— Relation— Complaint. 

Where  complaint  a  landlord  against  a 
tenant  to  recover  possession  alleged  a  verbal 
lease,  30  days*  notice  to  terminate  the  tenancy, 
and  thereafter  8  days'  notice  to  (luit,  claiming 
rent  for  one  month  and  damagea,  it  sufficiently 
showed  the  existence  of  the  relation  of  landloid 
and  tenant  between  the  parties. 

[Ed.  Note.— For  other  cases,  see  Landlord  aod 
Tenant,  Cent.  Dig.  »  1289;  Dec.  Dig.  (  291.*] 

8.  JusTioiEa  or  thk  Piaci  (8  30*)— Title  to 

Realtt- Evidence. 

While  jostices'  courts  are  prohibited  from 
receiving  evidence  on  any  question  involving  the 
title  or  possession  of  real  property,  or  to  try 
any  isHue  presenting  such  question,  Code  Civ. 
Proc.  g  838,  also  declares  that  in  forcible  entry 
and  detainer  of  wiiich  justices'  courts  have 
inrisdiction,  any  evideoce,  otherwise  competent, 
may  be  given,  and  any  question  properly  involv- 
ed therein  may  be  detennlned. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cnit.  Dig.  |  91 ;  Dec  Dig.  |  86.*] 


4.  FOBOIBLE  filHTBT  AND  DETAIKXE  2*)~ 

Statotbb. 

The  statutory  provisions  relating  to  pn>< 
ceedings  in  forcible  entiy  and  detainer  ars  to  be 
construed  to  include  proceedings  In  nidawful  de- 
tainer. 

[Ed.  Note.--For  other  cases,  see  Forcible  En- 
try and  Detainer.  Cent  Dig.  |  4;  Dec.  Dig. 
I  2.*1 

5.  Landlobd  and  Tenant  (|  291*)— Unlaw- 
ful Detaikbb— Evidence. 

Proceedings  In  unlawful  detainer.  Id  which 
the  rules  of  evidence  relating  to  forcible  entry 
and  detainer  are  made  applicable,  are  limited 
to  those  cases  where  the  relation  of  landlord 
and  tenant  exists,  and  In  which  sudi  defenses 
only  can  be  recognized  as  are  available  to  the 
tenant  against  the  landlord. 

[Bd.  Note.— For  other  cases,  see  Landlovd  and 
Tenant,  Dec  Dig.  |  29L*J 

6.  Landlobd  and  Tenant  (§  290*)— Unlaw- 
ful Dbtaineb. 

To  sustain  an  action  for  unlawful  detainer, 

EEOof  of  a  mere  quasi  tenancy  is  not  suffident, 
at  there  must  be  either  an  express  letting  or 
proof  flowing,  by  Implication,  defendant's  occu- 
pancy of  the  land  as  plaintitrs  tenant 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  |  1208 ;  Dec  Dig.  S  290.*] 

7.  Justices  or  the  Peace  (S  86*)— Jitbisdio- 
noR— Action  fob  Possebsion— Unlawful 
Dbtaineb. 

A  complaint  in  unlawful  detainer  before  a 
justice  alleged  a  verbal  lease,  SO  days'  notice  tO' 
terminate  the  tenancy,  and  3  daj^s'  notice  to 
quit,  1  month's  rent*  in  arrear,  and  damages. 
Defendant's  verified  answer  denied  that  they 
ever  had  been  plaintiff's  tenants,  denied  piain- 
tifTs  ownership  and  right  of  possession,  and 
averred  that  defendants  held  jiossession  under  a 
contract  of  sale,  the  conditions  of  wbidi  had 
not  yet  lieen  performed.  Held,  that  the  decisive 
question  was  whether  the  relation  of  landlord 
an.d  tmant  existed  between  the  parties,  wbicb 
was  within  the  Jurisdiction  of  a  justice  of  the 
peace,  and  that  the  aetioD  was  therefore  not 
transferable  to  the  superior  court  as  involving 
title  to  realty. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  S  91 ;  Dec.  Dig.  8  36.*] 

Action  by  Emma  Agnes  Richmond.  Ap> 
plication  for  writ  of  certiorari  by  Emma  Ag- 
nes Richmond  and  others  against  the  Su- 
perior Court  for  Los  Angeles  County  and 
Frederick  W.  Houser,  Judge,  etc  Writ  dis- 
missed, and  application  denied. 

Wm.  T.  Rlakely,  for  petitioners.  Tipton 
A  Callor,  for  reapondaitB. 

PER  CURIAM.  Application  for  writ  of 
certiorari  to  review  order  of  superior  court 
remanding  to  Justice  court  a  case  of  unlaw- 
ful detainer  which  had  been  certified  up  by 
the  justice  court  on  the  ground  that  title  to 
real  property  was  Involved  in  the  Issues  to  be 
tried. 

A  former  application  was  denied  by  this 
court  because  the  proceeding  was  directed  to 
the  judge  of  the  superior  court,  instend  of  to 
the  tribunal  Itself.  It  was  not  intended  by 
the  opinion  then  filed  to  determine  anything 
but  who  were  the  proper  parties  to  the  pro- 
ceeding, but  in  assuming  the  position  of  the 
petltloneTB  for  the  purpose  of  deciding  thiB 
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matter  lan^age  wai  nsed  wblcb  appears  to 
determine  the  i\0it  to  the  writ  upon  the 
merits.  The  language  thus  Inadvertoitly 
used  cannot  prejudice  the  parties  not  then 
before  the  court,  and  cannot  foreclose  them 
from  presenting  the  question  anew,  or  pre- 
clude this  court  from  determining  It  as  if 
the  former  opinion  had  not  beea  rendered. 
The  complaint  in  the  action  before  the  Jus- 
tice court  alleges  facts  showing  the  relatiw 
of  landlord  and  toiant  to  exist  between  the 
plalntliE  and  defendants  (petitioners  liere),  a 
verbal  lease,  30  days*  notice  to  terminate  the 
tenancy,  and  thereafter  S  days'  notice  to 
quit  and  surrender  rxp  possenlon  of  the 
premises.  Rent  for  one  month  at  $20  and 
damages  in  the  sum  of  (100  an  claimed. 
The  verified  answer  denies  that  defmdante 
are,  or  er&e  have  been,  tenanto  of  plaintiff, 
denies  the  latter's  ownership  and  riglit  to 
possession  of  the  premises,  and  avers  that  de- 
fendante  hold  possession  under  a  contract 
of  sale,  the  conditions  of  irtiicta  have  not  yet 
been  performed.  WhUe  Justices'  courts  are 
prohibited  from  receiving  evidence  upon  any 
question  which  Involves  the  title  or  posses- 
-slon  of  real  property,  or  to  try  any  Issue 
presenting  such  a  qnestttm,  and«  upon  a  veri- 
fied showing  being  made  that  sndt  a  question 
is  necessarily  inT(^ved  In  the  determination 
of  the  action,  are  required  to  oertltr  the  case 
to  the  superior  court,  tbe  same  section  of  ttie 
Code  which  requires  this  to  be  done  contains 
a  proviso  "that  in  cases  of  forcible  «itry 
and  detainer,  of  wblcb  Justices'  courts  have 
Jurisdiction,  any  evidence,  otherwise  compe- 
tent, may  be  given,  and  any  question  prop- 
erly Involved  therein  may  be  determined." 
Section  838,  Code  Ctv.  Proc.  Statutory  pro- 
visions relating  to  proceedings  in  forcible  en- 
try and  detainer  in  tills  state  are  to  be  con- 
strued to  Include  proceedings  in  "unlawful 
detainer."  Ivory  v.  Brown,  187  Cal.  O08,  70 
Pac  657.  The  proceedlngB  in  unlawful  de- 
tainer, in  which  the  rules  of  evidence  relat- 
ing to  forcible  entry  and  detainer  are  made 
applicable,  are,  and  of  necessity,  must  be, 
limited  to  tliose  cases  where  tlie  convention- 
al relation  of  landlord  and  tenant  sutMist 
and  In  which  such  defenses  only  can  be 
recognized  as  are  available  to  a  tenant 
against  his  landlord;  in  other  words,  to 
those  cases  In  which  the  tenant  is  estop- 
ped to  deny  bis  landlord's  title.  To  sus- 
tain the  proceeding  the  t&cta  must  show 
an  express  letting  of  the  lands,  or  show  Im- 
pliedly, at  l^t,  that  the  defendant  occu- 
pies as  a  t«iant  of  the  plaintiff,  and  this 
must  be  something  more  tban  a  mere  quasi 
tenancy.  Jones  on  Landlord  and  Tenant,  | 
563 ;  Taylor's  Landlord  and  Tenant  (9th  Ed.) 
S  720. 

The  ascertainment  of  what  are  "questions 
properly  Involved"  in  the  action  of  unlaw- 
ful detelner,  what  defenses  may  be  Inter- 
posed m  such  actions,  and  when  a  '^tenant 


can  dispute  his  Isudlwd's  title  depmSa  upon 
a  variety  of  drcumstences."   Tewksbury  t. 
Magraff,  33  GaL  244.    Mai^  Instance  are 
consIdN^  in  the  cases  of  ECnowles  v.  Hor- 
phy,  107  Cal.  107,  40  Paa  lU,  and  Telch  v. 
Arms,  6  C&L  App.  476,  90  Pac.  962,  whldi  It 
Is  not  necessary  for  us  to  review.  Where  the 
action  Is  for  unlawfully  liolding  over  after  the 
lease  has  determined,  the  title  may  become 
Involved  In  some  cases,  and  where  tills  is  the 
case  removal  may  be  required,  but  each 
case  Is  to  be  ccmiMdered  with  relatlcm  to 
the  Issues  necessarUy  Involved  In  Its  de- 
termination.   Henderson  v.  Allen,  28  Cal. 
619.   The  decisive  question  In  the  case  be- 
fore the  Justice  court  here  was:  "Were  the 
parties  to  the  action  landlord  and  tenant  re- 
spectively?**  WhatevCT  the  charactw  oft  pe- 
tltlfmers'  holding  If  it  were  not  that  of  ten- 
ants of  plaintiff,  the  action  must  fall.  If 
the  defendants  prove  tlieir  defrase  in  this 
respect.  It  will  defeat  the  action  in  the  Jus- 
tice's court,  became  plaintiff  can  recover  only 
by  estebllshing  snch  a  relation.  Johnson  v. 
Cbely,  4S  Cal.  299.  806.  If  the  Justice  court 
were  without  Jurisdiction  to  determine  wlieth' 
er  (fr  not  the  relation  of  landlord  and  tenant 
erlsted  betwera  the  parties  to  an  action  in 
unlawful  detainer,  no  summary  proceeding 
of  this  character  could  ever  be  heard  hy  that 
court,  since  this  is  the  essential  thing  to  the 
support  of  such  an  action.  This  being  the 
issue  raised,  the  Justice  court  had  Jurisdic- 
tion to  try  it,  and  as  that  Issue  was  deter- 
minative of  the  cause  the  question  of  title 
to  tbe  property  will  not  necessarily  arise  on 
the  trial.   Menominee  Rlrer  Lumber  Co.  v. 
PhllbroolE,  78  Wis.  142,  47  N.  W.  188;  John- 
son V.  Chely,  43  Cal.  306, 

Tbe  Justice  court  having  JurlsdlctloB.  the 
case  was  Improperly  certified  to  the  superior 
court,  and  the  order  of  the  latter  court  re- 
manding It  must  be  sustained. 

Writ  dismissed  and  application  denied. 


LOS  ANGELES  NAT.  BANE  t.  VANCEJ. 
(Civ.  486.) 

(Court  of  Appeal.  Second  Diatrict,  California. 
S^t.  18,  1908.    Rehearing  I>enied  by 
Supreme  Court  Nov.  16,  1008.) 

1.  CoiTTBACTS  (S  280*)— Joiirr  aso  Skvbkax. 

Obligation— Pebfobicance. 

Under  Civ.  Code,  {  1474,  performance  of 
an  oblieatioD  by  one  of  Beveral  persons  who  are 
jointly  liable  extin^iaheB  tbe  liability  of  all. 

[Ed.  Note. — For  otber  caseB,  see  Contracts, 
Cent.  Dig.  8  12S0;  Dec  Dig.  S  280.*] 

2.  CONTRIBiniOlf    (I  6*)— JOIHT  OBLIOOBS — 

Statutes. 

Under  Civ.  Code,  S  1432,  a  party  to  a  joint, 
or  joiot  and  seTeral  obligatloo.  wbo  satisfies 
more  than  bis  share  of  tbe  claim  agaluat  all. 
m&j  require  a  proportionate  contribotiozk  from 
all  the  parties  joined  with  him. 

[Ed.  Note.— For  otiier  cases,  see  Contribution 
Cent  Dig.  I  10;  Dec.  Dig.  {  6.*]  * 
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3.  SCTBSOKIFTIOirB  (|  12*)— NaTUBB  07  LZABIL* 
ITT. 

A  sabscription,  reciting  that  the  ilgnen, 
in  ooDsideration  of  the  benefits  resulting  from 
the  location  of  a  federal  building  on  certain 
prtHterty,  agreed  to  par  the  sum  set  opposite 
ibefr  res^)ectiTe  namefl  to  a  certain  bank  on  the 
acceptance  by  the  United  States  goremmeot  of 
the  property  In  question,  on  wluch  a  federal 
boildiiiK  was  to  be  erected,  obligated  each  signer 
iodiTidnally,  and  did  not  conatitate  a  joint,  or 
joint  and  sereral  obligation. 

[Ed.  Note.— For  other  cases,  see  Subscriptions, 
Cent.  Dig.  {  11;  Dec  Dig.  S  12.*] 

4.  SiTBSOumoNs  ({  10*)-~BxTi:nT  of  Lia- 

aiUTT. 

Where  it  was  sought  to  raise  $206,000  to 
pnrdiaae  certain  real  estate  to  be  conveyed  to 
the  coTenunent  for  the  erection  of  a  federal 
-.fiiHlng,  and  each  subscriber  agreed  to  pay,  on 
demami,  the  amount  set  opposite  his  name,  etc., 
the  liability  of  each  subscriber  could  not  exceed 
tbe  amount  of  his  subscription;  but,  the  total 
som  mbscribed  being  in  excess  of  that  required, 
«ach  nib^rlption  was  correspondingly  reduced 
to  a  sum  sufficient  to  make  the  required  amount. 

[Ed.  Note.— For  other  cases,  see  Subscriptions, 
Dec  Dig.  i  m*] 

&  COirrBIBOTIOII  (I  6*>— SUBSCUBKBS'  LlA- 
BIUTT. 

Where  eadi  mb«eribe>'«  liability  on  a  sub- 
•cripti<ni  contract  was  several,  payment  of  the 
mm  subscribed  by  otheis  did  not  constitute  pay- 
mesit  of  the  amount  subscribed  by  testator,  un* 
4er  caw.  Code.  |  147S.  ao  that  testator's  sub- 
acription  waa  not  exttngnished  M  at  to  make  it 
enforceable  by  other  aubscriban  hi  an  action 
for  cmitribntion. 

[Ed.  Note.— For  other  casei,  see  Contribution, 
Ore  Dig.  >  6.*] 

6.  P&BXTES  <S  7*)— PuiHTim— ^nmmi  or 

ExPRESR  Tanar. 

A  ■al>aeription  contract  proTfded  that  the 
sijaieia  agreed  to  pay  the  maa  set  opposite  their 
names  to  a  bank  on  the  acceptance  by  the  prop- 
er officers  of  the  United  States  of  an  offer  to 
rooTey  to  the  United  States  certain  land  to  be 
pvnAiaaed  with  the  subscription  for  federal  use. 
BeU.  that  the  bank  was  thereby  made  a  trustee 
4f  an  express  trust  to  collect  from  each  sub- 
vriber  the  amount  of  his  subscription,  and  was 
therefore  the  only  person  entitled  to  sue. 

FBd.  Note^FoT  other  cases,  see  Parties,  Out. 
H  0-11;  D«J.  Dif.  i  7.*] 

Appeal  from  Superior  Court,  Los  Angeles 
Coonty;   Walter  Bordwell,  Judge. 

Action  by  the  Lob  Angeles  National  Bank 
■gainst  Marie  H.  Vance,  as  executrix  of  the 
vin  of  Silas  A.  Vance,  deceased.  From  a 
.^Qd«ment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Taylor  ft  Forgy,  ft>r  appellant  Baiter  & 
Bonrea  and  Orty.  Barker  ft  Bowm,  for  re- 
'pendent. 

SHAW,  J.  Appeal  on  the  Judgment  roll 
from  a  Judgment  rendered  against  defendant 
•ipon  a  stlpnlation  of  the  facts;  defendant's 
«:e  oootentlon  being  that  the  facts  stipulated 
'!■>  not  support  the  judgment  For  the  pur- 
l*»  of  securing  the  location  of  a  federal 
bciiding  upon  certain  lots  of  land  in  the 
<-i!y  of  I^s  Angeles,  bounded  by  Main,  Tem- 
:M,  and  New  High  streets,  and  consiBtlog  of 
feet  frontage  on  Main  street,  extending 
throogh  to  New  High  street  Silas  A.  Vance, 


defendant's  testator,  with  others,  signed  an 
agreement  which,  after  reciting  that  they 
would  be  mntually  beneflted  by  the  location 
of  such  building  upon  said  lands,  and  that 
Frank  P.  Flint  Joseph  Mesmor,  and  A.  C 
Harper  bad  undertaken  to  procure  the  con- 
veyance of  said  property  to  the  United  States 
government  free  of  all  incumbrances,  in  con- 
slderatlon  of  the  sum  of  $1  and  the  con- 
struction tbereon  by  said  United  States 
government  of  a  federal  building,  and  also 
reciting  that  the  sum  of  $205,000  would  be 
required  to  purchase  said  property,  tbey  con- 
tracted as  follows:  "We,  the  undersigned, 
In  consideration  of  the  benefits  resulting  from 
the  location  of  a  federal  building  upon  said 
property,  and  for  value  received,  hereby  sub- 
scribe, undertake,  and  agree  to  pay,  upon 
demand,  the  sum  set  opposite  our  respective 
names,  in  lawful  money  of  the  United  States 
government  to  the  Los  Angeles  National 
Bank,  at  its  banking  house  In  the  city  of 
Los  Angeles,  state  of  California,  upon  the  ac- 
ceptance by  the  proper  officers  of  the  United 
States  government  of  the  hereinbefore  refer- 
red to  offer,  to  be  made  by  said  Frank  P. 
Flint  Joseph  Mesmer,  and  A.  C.  Harper; 
it  being  understood  that  when  the  full 
amount  of  the  purchase  price  of  alt  of  said 
real  property  has  been  paid  by  the  sub- 
scribers hereto  unto  said  bank,  the  same 
shall  be  paid  on  the  order  of  Frank  P.  Flint, 
Joseph  Mesmer,  and  A.  O.  Harper  to  the 
owners  of  said  real  property  In  consideration 
of  deeds  thereto  to  the  United  States  govern- 
ment" The  amount  set  opposite  the  name, 
and  for  which  Vance  subscribed  the  docu- 
ment, was  the  sum  of  $1,480.  The  total 
amount  snbscrlbed  toward  securing  the  lo- 
cation was  in  excess  of  that  required.  The 
amount  collected  from  subscribers,  other 
than  said  Vance,  was  approximately  90  per 
cent,  of  each  Bubscrlptlon,  which  sum,  if  paid 
by  all  the  subscribers;  left  in  the  hands  of 
the  plaintiff,  after  payment  of  the  purctiase 
price  of  the  property  and  the  incidental  ex- 
penses connected  therewith,  a  sum  equal  to 
0  per  cent  of  each  subscription  to  be  refund- 
ed to  the  subscriber.  In  other  words,  the 
object  stated,  namely,  the  location  of  a  fed- 
eral building,  was  accomplished  by  the  ex- 
penditure of  81  per  cent  of  the  amount  sub- 
scribed. A  claim  duly  verified  for  the  full 
amount  of  the  subscription  was  presented  to 
the  executrix  of  the  deceased,  who  refused  to 
allow  all  or  any  part  thereof,  but  wholly 
disallowed  the  entire  claim.  Whereupon 
plaintiff  instituted  this  action,  wherein  judg- 
ment was  rendered,  upon  the  facts  stipulated, 
for  plaintiff,  for  the  sum  of  90  per  cent  of 
the  subscription  of  $1,480,  further  reduced  by 
rebate  of  9  per  cent,  representing  the  sum 
in  excess  of  that  required  by  the  collection 
of  90  per  cent,  on  all  the  subscriptions. 

Appellant  contends  that,  inasmuch  as  the 
sum  required  to  purchase  the  land  had  been 
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secured  hj  collecting  from  other  subscribers 
Bucas  In  excess  of  tbeir  proportional  part  of 
the  contribution  and  the  location  of  the 
building  thereby  secured,  the  estate  of  testa- 
tor was  therefore  absolTed  from  liability 
to  pay  anything  to  plaintiff,  conceding,  how- 
ever, that  an  action  for  contribution  might 
lie  on  behalf  of  the  subscribers  who  had  vol- 
untarily paid.  This  contention  Is  based  np- 
on  the  claim  made  by  appellant  that  the  ac- 
tion is  Joint  and  several.  There  is  no  ques- 
tion hut  that  "performance  of  an  obligation, 
by  one  of  several  persona  who  are  Jointly 
liable  under  It,  extinguishes  the  liability  ot 
all"  (Civ.  Code,  S  1474),  and  It  Is  likewise 
statutory  Taw  that  "a  party  to  a  Joint,  or 
Joint  and  several  obligation,  who  satisfies 
more  than  his  share  of  the  claim  against  all, 
may  require  a  proportionate  contribution 
from  all  the  parties  Joined  with  him"  (Civ. 
Code,  S  1432).  To  apply  this  law,  however, 
we  must  Qrst  determine  that  the  obligation  of 
Vance  was  Joint,  or  Joint  and  several.  The 
contract  In  question  contained  by  way  of  re- 
cital a  statement  to  the  effect  that  to  secure 
such  location  of  a  federal  building  wonid  re- 
quire $205,000.  The  contract  of  Vance  did 
not  depend  for  Its  validity,  however,  upon 
securing  subscriptions  for  this  or  any  other 
sum.  His  contract  was  distinct  and  separate, 
whereby,  "in  consideration  of  the  benefits 
resulting  from  the  location  of  a  federal  build- 
ing upon  said  property,"  he  obligated  himself 
individually  and  alone  to  pay  to  plaintiff  the 
sum  of  $1,480.  No  other  subscriber  was  In 
any  way  liable  for  the  payment  of  this  par- 
ticular sum.  The  subscribers  did  not,  as 
contended  by  appellant,  agree  to  pay  $205,- 
000,  but,  each  for  himself  alone,  agreed  to 
pay  the  amount  set  opposite  his  name  and 
for  which  no  other  subscriber  was  liable. 
Failure  of  any  one  to  pay  could  not  enlarge 
the  liability  incurred  by  another.  There  can 
be  no  doubt  that  the  contract  of  Vance  was 
several.  See  I^ndwerlen  v.  Wheeler,  lOtJ 
Ind.  523,  6  N.  E.  888,  where  it  Is  said: 
"There  can  be  no  doubt  but  that  the  contract 
is  several  where  the  obligation  Is:  'We,  the 
undersigned,  promise  to  pay  the  following 
subscriptions  set  opposite  our  names.* "  In 
Thomas  v.  Anderson,  58  Cal.  99,  the  contract 
was:  "W^  the  undersigned,  promise  and 
agree  to  pay  the  sum  set  opposite  our  names." 
And  the  court  held  that  the  obligations  were 
separate  and  distinct.  See,  also.  Moss  v.  Wil- 
son, 40  Cal.  159.  While  the  liability  of 
Vance  could  not  exceed  the  amount  of  his 
subscription,  It  might  be  less,  for,  if  the 
total  sum  subscribed  in  such  cases  Is  in  ex- 
cess of  that  required,  then  the  amount  col- 
lected from  each  subscriber  should  be  pro- 
portionately less.  Am.  &  Eng.  Bncy.  of  Law, 
vol.  27,  p.  285;  Bodges  T.  Nalty,  104  Wis. 


464,  80  N.  W.  726;  Miller  T.  Ballard,  46  III. 
877.  The  total  sum  sutncrlbed  being  In  ex- 
cess of  that  required.  It  follows  that  each 
subscription  wai  correBpfflidlii^  reAaced  in 

amount 

Appellant  next  contends  that,  conceding  the 
existence  of  the  liability,  It  could  only  be  en- 
forced by  other  subscribers  In  an  action  for 
contribution.    This  position  Is  likewise  un- 
tenable.   As  we  have  seen,  the  contract  be- 
ing several,  no  other  subscriber  owed  the 
duty  of  performing  It,  and  the  payment  of 
the  sums  subscribed  by  the  others  could  not 
be  regarded  as  a  payment  of  the  amount  sub- 
scribed by  Vance  (Civ.  Code,  I  1473),  and 
hence  bis  obligation  was  not  extinguished,  a 
prerequisite  absolutely  necessary  to  entitle 
any  one  to  maintain  a  suit  for  contribution. 
Had  the  subscribers  agreed  Jointly  to  pay  to 
plaintiff,  for  the  common  benefit  resulting 
from  the  location  of  a  federal  building  upon 
said  property,  the  sum  required  to  secure 
such  location,  and  the  payments  made  by  all 
except  Vance  had  equaled  the  required  sum, 
then  the  subscribers  so  paying  would  have, 
to  the  extent  of  paying  his  pro  rata  part,  per- 
formed a  duty  devolving  upon  him  for  which, 
in  case  of  his  d^ault,  they  were  Jointly  liable 
and  snlt  for  contribution  would  He.  Grand 
Lodge  V.  Famham,  70  Cal.  158,  11  Pac.  592. 
By  the  terms  of  the  contract  plaintiff  was 
made  trustee  of  an  express  trust  to  collect 
from  each  subscriber  the  amount  of  his 
subscription  and  pay  it  over  for  the  purpose 
and  in  accordance  with  the  terms  of  the  con- 
tract  There  was  no  privity  between  the  ap- 
pellant's testator  and  the  owners  of  the  real 
estate.    Under  the  provisions  of  the  agree- 
ment, plaintiff  was  the  only  party  authorized, 
to  make  the  collection.   As  said  In  Swain  t. 
Hill,  30  Mo.  App.  436,  plaintiff  "becanae  a 
trustee  or  agent  for  the  entire  body  of  sub- 
scribers to  carry  out  the  object  of  the  sub- 
scription."  In  Miller  v.  Ballard,  supra.  It  is 
said:    "The  persons  named  In  the  subscrip- 
tion paper  as  payees  are,  In  such  cases,  con- 
sidered merely  as  a  committee,  or  as  trustees, 
to  whom  the  promise  is  made  for  the  benefit 
of  any  one  who  may  act  upon  Its  faith,  and 
a  suit  may  be  maintained  in  their  name." 
See,  also,  Christian  College  t.  Hendley,  49 
Cal.  347,  where  it  was  held:    "The  promise 
to  pay  being  to  the  finance  committee,  "the 
plaintiff  could  not  sue.  In  the  absence  of  a 
proper  allegation  showing  the  right  of  actton  i 
had  passed,  by  operation  of  law,  to  the  plain- 
tiff." To  the  same  effect,  see  Lasar  v.  Jotin- 
son,  125  Cal.  549,  58  Pac.  161. 

Upon  every  principle  of  right  and  Justice,  i 
as  well  as  upon  authority,  the  Jndgmeat  • 
should  be,  and  is,  affirmed. 

We  concur:  ALLEN,  P.  J.;  TACKIAIIT.  J. 
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TOWN  OF  SBSIMA  t.  BBJDWER.  (Civ.  485.) 
<Gonrt  of  AKwa),  TtM  IMstrict,  California. 


Sept.  21,~l90a    Behearing  Denied  bj 
Snprune  Court  Nor.  19, 1808.) 

1.  IirroxicATiiia  Liquobs  (|  10*)— Rkgola- 

TIONB— POLICK  POWEB. 

Under  Const  art  11,  |  11,  authorizing 
may  atj  to  make  and  enfbice  police  regulations 
not  ID  conflict  with  gensxal  lava,  a  city,  in  the 
cxerdw  of  police  power,  0119  auppreaa  the  re- 
tail sale  of  intozlcatlnf  llqnon,  as  beTerages, 
within  its  limits. 

IBd.  Mote.— For  othtr  eases,  see  Intoxicating 
Lhidois,  Cent  Dig.  H  7-12;  Dee.  Dig.  |  10>] 

2.  IffTOXlCATIBO  IdQUOBS  0,  10*)— PBOHIBI- 
nOH— POUCS  0BD1KAHCB--VALID1TT. 

A  town  ordinance,  in  its  title  and  provi- 
■ionei.  Indicated  a  purpose  to  sappress  tbt  sale 
<rf  intoxicating. liquoni  of  any  kind  within  the 
town,  except  where  they  were  used  at  private 
residences,  or  were  required  for  medicinal,  me- 
chanical, or  sdutifie  purposes.  One  section 
prohibited  any  pexw»i*  otOi  to  have,  keep,  pos- 
MSB,  provide,  or  store  Uquon  in  the  town,  and 
other  sections  prohibited  the  sale  thereof,  except 
by  pharmacists  duly  licensed  to  sell  the  same, 
and  declared  that  for  violation  thereof  a  penalty 
of  $40  should  be  imposed,  recoverable  in  a  civil 
action  hy  the  town,  and  that  each  day's  viola- 
tion should  be  a  separate  offense.  Held,  that 
the  ordinance  was  not  a  revenue  measure,  but 
was  a  valid  exercise  of  the  city's  police  power. 

[Ed.  Mote^For  other  cases,  see  Intoxicating 
IdqnoxB,  Gent  Dig.  H  8-12;  Dee.  Dig.  |  10.*] 

3.  IHTOXICATIHQ  LXQUOBS  (S  139*)— PBOHIBI- 
TlOIf — O&Din  AKOEa--ConffIBDOTIOII . 

A  town  ordinance  prohibited  any  person  to 
keep,  possess,  or  store  spirituous  liquors  in  the 
town,  except  that  a  duly  registered  phannaciat, 
bavinff  an  established  pharmacy  business  in  the 
town,  and  holding  a  druggist  s  permit,  misht 
**BeU'*  anj  of  such  liquors,  for  osrtain  specified 
porpoMfl  onlv.  In  accordance  with  spedfied  con- 
ditiona.  Held  that  >Ince  a  registered  pharma- 
ciat  waa  permitted  to  sell  liquors,  he  was  neces- 
sarily authorized  to  possess  the  same,  so  that 
no  action  could  be  maintained  against  him  for 
keeping  or  storing  liquors  in  his  possesuon,  in 
viobtiott  of  such  ordinance,  unless  it  was  alli- 
ed and  proved  that  he  sold,  or  was  engaged  in 
the  bo^neBs  of  selling,  sndi  llquoxs  In  violation 
of  tlie  ordinance. 

[Ed.  Note.— For  other  eases,  see  Intoxicating 
LHIDora.  Dee.  Dig.  1  139.*] 

4.  InroxiCATiifo  Liquobs  (}  139*)— Salk  bt 
Dkcooisr— *  'Dbcos.  * ' 

Intoxicating  liguors,  kept  for  medicinal 
porpooee,  being  within  the  general  term  "drugs," 
a  drugeiat  or  pharmacist  Intimately  engaged 
in  that  business,  has  a  nght,  without  express 
authority  of  law,  to  have,  keep,  possess,  and 
store  intoxicating  liquors  as  a  part  of  bis  neces- 
nry  drng  stock  to  oe  sold  by  him,  subject  to 
Ike  conditions,  limitations,  and  restrictions  pre- 
aeribed  by  an  ordinsnce  regulatii^  the  sale  of 
intoxicating  liquors  for  medicinal  purposes,  and 
csold  only  be  subjected  to  the  penalties  pre- 
aertbed  therrin,  cm  proof  that  the  liquors  were 
dispensed  in  violatiou  of  the  preseribed  eondi- 
tioBs,  reatrietions,  and  limitations. 

fEd.  Note.— For  other  cases,  see  Intoxicating 
Uioors,  Dec.  Dig.  •  139.* 

For  other  definitions,  see  Words  and  Phrases, 
i«L  3.  pp.  2205.  2206 ;  voL  a  p.  7643.] 

Aiveal  from  Stiperlor  Court,  Fresno  Ooan- 
ty;  H.  Z.  Austin,  Judge. 

Action  by  the  town  of  Selma  against  T. 
K.  Brewer.  Judgment  for  defraidant  and 
ptslntUf  appeals.  AfBrmed. 


Joel  H.  Smith  and  Oraham  ft  Wallace,  for 
appelant   Bverts  ft  Swing,  for  respondent 

HART,  J.  The  object  of  this  action  Is  to 
recover  from  the  defendant  penalties  aggre* 
gating  the  som  of  ¥3360  for  the  alleged  tIo- 
latioDS  of  the  proviaions  of  ordinance  No.  98 
of  the  town  of  Selma,  entitled  "An  ordinance 
for  police  regulation,  relating  to  and  making 
onlawfal  the  keeping  of  places  where-  intoxi- 
cating liquors  are  sold;  the  sale  of  Intoxi- 
cating liquors,  the  storing,  providing  and 
having  Intoxicating  liquors  to  be  sold  or  at 
all,  except  in  certain  cases,  In  the  town  of 
Selma,  county  of  Fresno,  state  of  California, 
and  within  the  corporate  limits  of  said  town ; 
providing  penalties  for  breaches  thereof  and 
for  the  recovery  of  said  penalties,"  etc  A 
general  and  special  demurrer  was  sustained 
to  the  complaint,  without  leave  to  amend, 
and  judgment  thereupon  entered  In  favor  of 
defendant.  From  said  judgment  this  appeal 
Is  taken. 

The  purpose  of  the  ordinance  upon  which 
this  action  Is  founded  Is,  as  is  obvious  from 
Its  title,  to  suppress  the  sale  of  intoxicating 
liquors  of  any  kind  or  character  within  the 
corporate  limits  of  the  town  of  Selma,  ex- 
cept In  coses  where  the  same  may  be  used  at 
private  residences  or  required  for  "medicinal, 
mechanical  or  scientific"  purposes.  Section 
4  of  said  ordinance  provides:  "From  and 
after  the  passage,  publication  and  taking  ef- 
fect of  this  ordinance  as  hereinbefore  pro- 
vided. It  shall  be  and  hereby  is  declared  to  be 
unlawful  for  any  person,  firm,  corporation, 
company,  club,  or  association  to  have,  keep, 
possess,  provide  or  store  any  spirituous,  malt 
vinous,  mixed,  fermented,  distilled,  alcoholic 
or  Intoxicating  liquors  In  the  town  of  Sel- 
ma,"  etc  Section  6  reads:  "Any  pharma- 
cist, duly  registered  as  such  under  the  laws 
of  the  state  of  California,  and  having  an 
established  business  as  a  pharmacist  or  drug- 
gist In  the  town  of  Selma,  and  holding  a 
druggist's  permit  obtained  from  the  board  of ' 
trustees  of  said  town  of  Selma,  as  herein- 
after provided,  may  sell  any  of  the  liquors 
enumerated  In  the  foregoing  section  of  this 
ordinance  for  tbe  following  purposes  only 
and  subject  to  the  provisions,  restrictions 
and  limitations  hereinafter  In  this  ordinance 
provided" — and  thence  follows  a  apeclflcatlon 
of  the  "restrictions  and  limitations"  upon 
which  a  pharmacist  may  dispense  Intoxicat- 
ing liquors.  Section  8  provides  In  detail  in 
what  manner  a  pharmacist  or  druggist  may 
proceed  to  obtain  a  permit  to  sell  alcoholic 
and  Intoxicating  liquors.  By  this  section  an 
application  in  writing  for  such  permit,  sworn 
to  by  the  applicant,  and  setting  forth  certain 
facts,  Is  required.  Section  12  provides  that 
any  person,  firm,  corporation,  club,  or  as- 
sociation who  violates  any  of  the  provisions 
of  the  ordinance  shall  be  subject  to  and  li- 
able for  a  penalty  in  the  sum  of  $40,  *Vhicb 
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Bald  penalty,  together  with  coats,  idiall  be 
recoverable  In  a  civil  action  by  the  town  of 
Selma."  Section  14  provldea,  among  other 
things,  that,  if  the  Judgm^t  In  any  such  ac- 
tion "direct  that  the  defendant  therein  be 
arrested,  ezecntion  may  issue  against  the 
person  of  such  Judgmmt  debtor,  after  the 
return  of  execution  against  his  proper^  un- 
satisfied in  whole  or  In  part,  and  require  the 
officer  to  whom  the  same  is  directed  to  arrat 
such  jut^ment  debtor  and  commit  him  to  the 
county  Jail  of  Fresno  county  until  he  pay 
such  Judgment,  according  to  the  terms  fa»eof, 
or  be  dlscharipBd  by  law."  It  Is  provided  by 
section  16  that  "every  breach  of  this  ordi- 
nance or  of  any  of  the  terms,  conditions,  pro- 
Tlslims,  requlrem^ts,  restrictions  or  limita- 
tions thereof,  as  the  same  are  her^before 
established,  created,  declared,  defiiud  and  set 
fortb  shall,  separately,  or  for  each  day  of 
Its  continuance,  be  deemed  to  be  and  be  a 
s^Hirate  breach  thereof.  •   •  • " 

It  Is  alleged  1^  plalntifl  that  the  d^endant 
was  at  all  the  times  mentioned  la  the  com- 
plaint a  pharmacist  and  dn^ist,  and  that 
from  and  Including  the  20th  day  of  Septem- 
ber, 190S,  and  on  each  and  every  day  suc- 
cessively thereafter  until  and  Induding  the 
12tb  day  of  December,  190B,  in  the  buUding 
In  which  he  conducted  his  bnslnesi  as  pliar- 
maclst  and  druggist^  wlthhi  the  corporate 
limits  of  plaintiff,  and  without  any  legal 
license  or  p«mlt  to  do  so,  "have,  keep,  and 
store  Intoxicating  liquors,  and  thereby  be- 
came and  is  Indebted  to  and  liable  to  pay  to 
plaintiff  the  sum  of  ¥40  for  eadi  and  every 
of  said  unlawful  acts,  in  having,  Iceeplng, 
and  storing  Intoxicating  liquors,  as  afore- 
said, for  the  days  aforesaid,  and  for  each  and 
every  of  said  days,  amounting  to  the  total 
sum  of  93,660."  The  complaint  was,  obvious- 
ly, drafted  under  the  provisions  of  section  4 
of  the  ordinance,  which,  as  seen,  makes  It  un- 
lawful for  any  person,  firm,  association,  etc., 
"to  have,  keej^  possess,  or  store  any  spiritu- 
ous, malt,  vinous,  mixed,  fermented,  distilled, 
alcoholic  or  Intoxicating  liquors  In  the  town 
of  Selma."  Under  said  section,  it  will  be  ob- 
served, the  mere  having,  keeping,  possnslng. 
or  storing  such  liquors,  without  reference  to 
the  disposttltm  which  may  be  made  of  them 
by  the  keeper  or  possessor,  is  made  unlawful. 

The  language  of  the  section  Is  quite  sweep- 
ing, and  even  those  having  the  lawful  right 
to  keep  and  store  such  liquors — for  Instancy 
manufacturers  thereof — m^ht  be  said  to 
come  within  the  purview  of  tbe  prohibition 
but  for  the  fact  that  It  may  clearly  be  gath- 
ered from  tlie  other  provlsltms  of  the  ordi- 
nance and  from  the  general  purpose  the 
measure  Is  manifestly  designed  to  accomp- 
lish, that  section  4  of  the  ordinance  has  ref- 
erence and  application  only  to  such  persons, 
assodatloiu,  etc.,  as  might  violate  Its  pro- 
vlsl(»is  with  a  view  of  engaging  In  the  retail 
traffic  in  the  liquors  mentioned  in  said  ordi- 
nance. We  are  of  tbe  opinion,  however,  that 
the  complaint  does  not  state  a  cause  of  ac- 


tion against  tbe  defendant,  even  na&er  the 
theory  upon  which  tbe  case  hi  argued  In  the 
briefs.  There  Is  no  doubt  that  tbe  plaintiff 
has.  In  the  exercise  of  the  power  of  police, 
tbe  right  and  power  to  suppress  the  retail 
sale  of  alcoholic  and  Intoxicating  liquors, 
as  beverages,  within  its  limits.  It  Is  not  nec- 
essary to  specifically  refer  to  the  many  cases 
affirming  this  proposition,  for  it  is  so  well 
settled  and  understood  as  a  part  of  American 
law  that  the  citation  of  authorities  Is  not 
required.  And  we  are  further  of  ttie  opin- 
ion that  the  ordinance  here,  taken  as  a 
whole,  is  consistoit  with  tbe  provi^ons  of 
tbe  Constitution  and  represents  only  a  prop- 
er exercise  of  the  power  expressly  vested  by 
that  instrument  In  the  cities,  countiea,  towns, 
and  townships  of  the  state.  Const  art  11,  S 
11.  The  case  of  Merced  County  v.  Htim,  102 
Cal.  161  et  seg.,  86  pac.  S99,  Involved  an 
ordinance  adopted  by  the  coun^  supervlsdrs, 
the  purpose  of  which  was  altogether  different 
from  that  designed  to  t>e  achieved  by  the 
present  ordinance.  The  ordinance  in  that 
case  was  unquestionably,  as  plainly  Indicated 
by  Its  provisions,  a  revenue  measure.  Tbe 
action  was  Inaugurated  for  the  purpose  of 
recoverlDg  the  sum  of  $3,000  claimed  to  be 
a  debt  due  to  the  county  from  tbe  defendants 
by  virtue  of  their  having  sold  Intoxicating 
liquors  within  the  county  without  having 
first  paid  the  license  tax  required  by  said  or- 
dinance "for  tbe  quarter  commencing  March 
1, 1903."  The  Supreme  Court,  in  its  analysis 
of  aald  ordinance  and  the  suit  thereunder, 
says:  "By  its  very  terms  tbe  ordinance  Is 
a  revenue  measure,  and  this  suit  is  simply 
a  civil  action  to  recover  a  liability  alleged 
to  have  been  Incurred  by  tbe  defendants  by 
virtue  of  the  provisions  of  the  ordinance, 
and  the  collection  of  a  tax  does  not  c<Hne 
within  the  exercise  of  police  power  as  a  pro- 
hibitory measure.  That  power  Is  exercised 
In  the  enforcement  of  a  penalty  prescribed 
for  a  n<mcompliance  with  the  law,  or  for 
the  doing  of  some  prolilbited  act.  San  Luis 
Obispo  County  v.  Hendricks,  71  CaL  245,  11 
Pac.  682.  As  the  county  has  diosai  by  this 
ordinance  to  require  a  license  tax  for  en- 
gaging In  certain  kinds  of  business,  and  that 
this  tax  shall  be  collected  by  a  suit;  and  bas 
fixed  no  paialty  for  engi^rh^  In  the  business, 
the  ordinance  Is  not  to  be  regarded  as  the 
exercise  of  its  police  power,  but  rather  as 
its  desire  to  regulate  the  business  and  derive 
a  revenue  therefrom." 

Upon  the  slightest  refiectlon  It  is  at  once 
apparent  that  tbe  ordinance  Involved  here 
is  not  a  revenue  measure,  but  Is  the  result, 
as  we  have  dedared,  of  the  exerdse  of  the 
police  power.  Its  object  is,  in  other  words, 
to  entirely  suppress  the  retail  sale  of  Intox- 
icating liquors,  to  be  used  as  beverages,  with- 
in the  corporate  limits  of  Selma,  and  for  the 
violation  of  Its  provisions  a  certain  penalty 
Is  attached.  The  suit  In  the  Mwced  Case 
was  for  an  alleged  debt.  In  an  action  Indebl- 
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tatns  uiompidt  In  form.  Here  the  acti<ni  ia 
to  eaXoKB  the  payment  <tf  a  penalty  for  non- 
ctnnpllfliice  wltb  the  temu  of  the  ordinance. 
Bnt,  aa  before  atated,  we  nevertheless  think 
the  general  demurrer  waa  properly  sustain- 
ed, even  It  It  could  be  held  that  the  provi- 
sion as  to  the  keeping  posseasli^  and  stor- 
ing of  alcoholic  and  Intoxicating  llquora  ap- 
plies to  r^larly  reglBt^ed  drogglsts  and 
pharmaclBta.  The  complaint  chargea  the  de- 
fendant with  having,  keeping,  posBessIng, 
and  storing  the  contraband  liquors,  "with- 
out any  1^1  llcuise  or  permit  so  to  do." 
Sectltm  6  of  said  ordinance  inovldes,  as  ob* 
served,  that  certain  pharmacists  or  drug- 
gists may  adl  the  Interdicted  liquors  upon 
and  under'certeln  spedfled  conditions,  lim- 
itations, and  restrlcttons,  among  whiGb  la,  as 
a  prerequisite  to  so  raigaglng  In  such  sale, 
the  prociulng  of  a  pwmit  ftom  the  board  of 
trustees  of  plalntUC.  We  think  that.  In  or- 
der to  have  stated  a  cause  of  action  against 
Uie  d^oidaut,  the  complaint  should  contain 
a  direct  averment  that  he  acAA  or  was  en- 
gaged In  the  business  of  selling  such  liquors 
contrary  to  tiie  proTlslons  of  the  ordinance 
or  without  having  first  obtained  the  permit 
so  to  do  from  the  governing  body  of  plain- 
tiff. It  does  not  necessarily  follow  from  the 
averment  that  he  has  and  possesses  and 
stores  such  liquors  that  he  Is  selling  or  in- 
tends to  sell  them.  There  Is  no  permit  re- 
quired for  the  mere  keeping  and  storing  the 
liquors.  In  fact,  such  a  permit  wonld  be  In- 
consistent, except  in  the  case  of  tbose  ex- 
pressly excepted  from  the  operation  of  the 
ordinance,  with  the  provisions  and  the  gen- 
eral purpose  thereof;  but  necessarily  the 
defendant,  as  a  pharmacist  within  the  de- 
scription of  the  ordinance,  would  be  entitled 
to  keep,  ppssese,  and  store  tbe  prohibited 
liquors."  The  very  fact  that  the  ordinance 
declares  that  he  may  sell  such  llquora  in- 
vests him,  ex  necessitate,  with  the  iudis- 
pensable  right  to  have  and  possess  the  same. 
His  offense.  If  any  at  all,  would  be  in  dis- 
pensing or  selling  the  same  contrary  to  the 
conditions  Imposed  by  the  ordinance  or  with- 
out the  required  permit,  or  for  both  reasons, 
assuming  for  tbe  present  that  a  permit  to 
sell  snch  liquors  by  a  pharmacist  or  drug- 
gist may  be  required.  This  Is  neither  an 
ultra-technical  nor  a  metaphysical  analysis 
of  the  complaint,  for  the  very  first  and  car- 
dinal roles  of  pleading  demand  that  tbe  aver- 
ments of  the  gist  or  gravamen  of  a  com- 
plaint shall  be  clear  and  direct.  Particular- 
ly should  this  be  true  where,  as  here,  tbe  re- 
covery sought  Is  upon  a  liability  In  the  na- 
ture of  a  penalty  or  forfeiture,  the  right  to 
sue  for  which  la  purely  of  statutory  origin. 
The  complaint  here,  In  undertaking  to  state 
a  case  against  tbe  defendant  under  the  ordi- 
nance under  consideration,  is  obviously  lack- 
ing In  those  elements  of  good  pleading.  In 
our  opinion,  as  observed.  It  states  nothing 
that  the  defendant  has  not  the  right  to  do 


even  under  the  terms  of  ttie  ordinance,  and 
therefore  cannot  resist  the  force  of  the  gen- 
eral demurrer ;  but,  as  already  Intimated^  we 
do  not  hesitate  to  take  a  step  farther. 

We  are  familiar  with  no  principle  of  law 
from  which  authority  may  be  deduced  for 
prohibiting  a  pharmacist  or  druggist,  reg- 
ularly engaged  In  the  business  of  compound- 
ing prescriptions  and  selling  drugs,  from  hav- 
Ing  and  possessing  and  selling  intoxicating 
liquors  for  the  legitimate  purposes  of  his 
business,  and  from  storing  or  keeping  in 
stock  such  quantildes  of  the  same  as  the  ex- 
igencies of  his  trade  may  require.  It  Is,  we 
Uilnk,  a  matter  of  common  knowledge,  as 
much  80  as  are  the  uses  to  whl<di  quinine  is 
medicinally  put,  that  many,  if  not  all,  of  the 
Uquots  mentioned  in  this  ordinance  are  often 
deoned  to  be  necessary  to  be  used  for  medic- 
inal purposes.  Of  course,  as  In  the  esse  of 
certain  poisons  ordinarily  sold  at  drug  stores, 
the  sale  of  liquors  for  medicinal  purposes  by 
pharmactete  or  druggists  may  be,  by  the  pub- 
lic authorities,  confined  to  such  purpose  end 
otherwise  subjected  to  propw  and  reason- 
able regulation,  or  to  the  Imposition  of  such 
conditions  and  restrictions  as  will  saf^ard, 
protect,  and  preserve  the  rli^ts  of  the  pub- 
lic. It  is  well  known  that  the  fundamental 
property  of  nearly  all  bitters,  a  legitimate 
snbject  of  traffic  by  all  druggists,  Is  alcohol, 
and  that  the  ezcesslTe  use  of  them  by  an  In- 
dividual win  produce  Intoxication,  and  there 
is  no  doubt  that  many  prescriptions  contain 
as  an  essential  element,  according  to  tbe 
Judgment  of  physicians,  some  character  of 
intoxicating  liquors,  and  no  doubt  there  are 
cases  of  physical  Illness  which  require  liq- 
uor of  some  kind  in  Its  unmixed  and  un- 
adulterated form.  The  medical  doctor's  pre- 
scription for  spiritua  fnimenti  (whisky)  or 
aqua  vltre  (brandy),  when  given  for  a  Inti- 
mate medicinal  purpose,  is  not  uncommon, 
and  certainly  cannot  be  unlawful  per  se,  and 
surely  It  could  make  no  difFerence  whether 
the  whisky  or  the  brandy  were  dispensed  by 
tbe  pharmacist  and  used  by  the  purchaser. 
In  Latin  or  In  plain  Eugllsb,  If  the  purpose 
of  such  sale  and  use  were  purely  medicinal. 
Tbe  sale  of  opiates  and  other  more  drastic 
poisons  by  r^larly  licensed  druggists  Is 
hedged  about  by  restrictions  which,  as  a  pro- 
tection to  the  public,  tbe  law  has  an  nn- 
challengable  right  to  Impose;  but  It  has  nev- 
er been  supposed  for  an  Instant  that  the  sale 
of  such  "^ugs"  could  be  entirely  prevented, 
any  more  than  that  the  sale  of  the  thousands 
of  different  kinds  of  specifics  and  patent 
medicines  and  nostrums  could  be  stopped, 
where  It  could  not  be  established  that,  even 
when  used  for  the  particular  medicinal  pur- 
pose which  It  is  claimed  and  advertised  they 
will  subserve,  they  would  produce  positive 
harm  to  such  as  might  so  use  them. 

Tbe  Legislature  may  and  does  (section  307, 
Pen.  Code)  prohibit  the  sale  of  opium  for  cer- 
tain designated  purposes,  and  under  certain 
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Indicated  drcnmstances ;  but  It  would  not  be 
contended  tbat  tliat  narcotic  may  not  be  kept 
and  sold  by  a  druggist  mm  one  of  the  essential 
elements  of  his  business,  for  It  Is,  as  we 
know,  as  a  matter  of  common  knowledge,  a 
substance  necessary  to  be  used  la  the  com- 
pounding by  a  pharmacist  of  medicines  and 
prescriptions.  So,  as  to  liquors.  It  la  known, 
as  before  obserrad,  that  they  are  frequently 
found  necessary  to  be  used  In  the  compound- 
ing of  phydclan's  prescriptions,  and  often 
found  absolutely  necessary  In  cases  where  the 
particular  disease  to  be  treated  peculiarly  af- 
fects the  heart  action.  Liquors  therefore, 
when  kept  for  medicinal  purposes,  come  as 
■clearly  within  the  generic  term  "drugs"  as 
any  other  animal,  vegetable,  or  mineral  sab- 
stance  comprising  the  elnnents  of  which 
medicines  and  prescriptions  are  ordinarily 
'Compounded. 

Our  conclusion  Is,  as  must  be  obvious  from 
the  foregoing  views,  that  a  druggist  or  phar- 
macist, engaged  legitimately  In  that  business, 
has  the  right,  without  express  authority  of 
law,  to  have,  keep,  possess,  and  store  certain 
of  the  liquors  mentioned  In  the  ordinance 
under  review,  as  a  part  of  the  necessary 
''drags"  or  stock  In  trade  of  his  business,  to 
be  sold  by  him,  subject  to  the  conditions,  lim- 
itations, and  restrictions  prescribed  by  said 
ordinance,  for  medicinal  purposes;  that  the 
defendant  can  therefore  be  subjected  to  the 
penal^  or  penalties  therein  prescribed  only 
where  It  may  be  shown  that  he  has  dl^>ensed 
or  Is  dispensing  such  liquors  la  violation  of 
said  conditions,  restrictions  and  llmitatltms. 

We  do  not  deem  it  necessary,  In  view  of 
the  conclusion  here  reached,  to  notice  the 
point  raised  by  the  special  demurr«'  that 
several  causes  of  action  have  bem  impTopef 
ty  united. 

The  Judgment  Is  affirmed. 

We  concur:  OHIPMAN,  P.  X;  BDB- 
NBTT,  J. 


NATIONAL  CTCLH  MPG.  CO.  T.  SAN 
DIBOO  OSCLD  CO.  et  a1.   (Civ.  515.) 

<Coart  of  iMrateal,  Second  District,  Gallfomia. 
Sept.  29,  1908.) 

1.  LnirrATioN  or  Aonoivs  (|  27*)— Acoounrs. 

Ad  action  on  an  acconnt  for  goods  sold  and 
delivered  in  1894,  in  the  absence  of  an  acknowl- 
e^bpnent  of  the  indebtedness  in  writing,  was 
barred  In  1896  by  the  two-year  limitattons. 
code  Civ.  Proc  t  339. 

[Dd.  Note.— For  other  cases,  see  Llmltatloit  of 
Actions,  Cent.  Dig.  |  138  ;  6ec  Dig.  |  27.*] 

2.  Limitation  of  Actions  (S  161*)  —  Ac- 
knowlxdomeni^Effect. 

An  acknowledgment  In  writing  of  a  debt 
by  the  debtor  before  it  Is  barred  raises  an  im- 

{lied  promise  to  pay  within  the  statatory  period 
rom  the  time  of  acknowledgment. 
[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  S  617 ;  Dec  Dig.  |  151.*] 


8.  Limitation  or  Actions  (I  151*)  —  Ac- 

KR0WLXD6MENI— BfFBCT— RXVEBSAX,  Of  AC- 
TION. 

Goods  were  sold  to  defendant  In  1894,  and 

grior  to  1896  it  acknowledged  the  Indebtednees 
1  writing  as  required  by  Code,  1  860,  and  an 
action  was  brought  on  acooont  for  the  goods 
in  April,  1899.  Held,  that  the  acknowledgment 
only  extended  defendant's  liability  for  the  peri- 
od of  limitations  after  the  acknowledgment,  so 
tbat  the  action  was  barred  fay  the  two^^ear  Uni- 
itatlons. 

[Bd.  Note.— For  other  cases,  see  Umltatiott  of 
Actions,  CenL  Dig.  |  617;  Dea  Dig.  |  161.*] 

Appeal  fnnn  Supolor  Court,  Ban  Dieso 
County;  B.  S.  Torrance^  Judge; 

Action  by  the  National  Cy(de  Manufactai^ 
lug  Compai^  ae^dnst  the  San  Diego  Cycle 
Company  and  others.  Fkod  a  Judgment  for 
part  of  defendants,  and  from  on  order  deny- 
ing a  new  trial,  plaintiff  appealed.  Affirmed. 

Cassias  Garter  and  Fred  CFarrdl,  for  ap- 
pellant Wright^  Sdiotmover  h  Wlimek.  for 
respondents. 

ALLEN,  P.  J.  Appeal  by  plaintiff  from  a 
Judgmeat  In  favor  of  defendants  other  than 
Easton,  and  from  an  order  denying  a  new 
trial. 

This  appeal  presents  various  Interesting 
questions,  all  of  which  are  ably  presented 
and  insisted  upon  by  counsel  for  appellant 
An  examination  of  the  record,  however,  dis- 
closes that  were  the  correctness  of  appel- 
lant's position  conceded  as  to  all  of  the 
questions  Involved  other  than  that  of  the 
statute  of  limitations,  nevertheless  the  find- 
ing of  the  court  In  relation  to  such  bar  of 
the  statute  Is  sufficient  to  d^eat  plaintiff's 
recovery,  if  the  finding  In  relation  thereto 
has.  support  from  the  evidence;  With  this 
In  view  no  good  result  would  follow  a  detail- 
ed investigation  Into  and  determlnstloii  at 
the  other  questions  presented. 

The  action  Is  based  upon  an  acconnt  for 
goods  sold  and  delivered  during  the  year 
1894.  Assuming,  ss  before  stated,  that  appel- 
lant Is  warranted  in  Its  contention  that  a 
partnership  existed  between  the  defendants 
and  the  liability  for  the  price  and  value  of  the 
goods  sold  attached  Jointly  to  all  the  defend- 
ants, nevertheless  the  two-year  bar  of  sec- 
tion 339  of  the  Code  of  Civil  Procedure,  in 
the  absence  of  any  adowwledgment  in  writ- 
ing of  the  Indebtedness,  attached  in  the  year 
1896.  There  Is,  bowevw,  In  the  record  cer- 
tain letters  signed  by  the  San  Diego  Cycle 
Company,  claimed  by  plaintiff  to  be  the  co- 
partnership, -which  may  falriy  be  construed 
as  'acknowledgments  upon  the  part  of  the 
San  Diego  Cycle  Company  of  Its  liability- 
All  of  these  written  acknowledgments,  how- 
ever, are  of  dato  preceding  January  l,  1896. 
This  action  was  commenced  in  April,  1899; 
The  court  finds  all  of  the  accounts  barred  by 
the  provisions  of  section  339,  and  the  ques> 
tlon  presented  Is  as  to  the  effect  of  such  ac> 
knowledgment  in  writing  so  made  by  the 
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debtor  as  affecUnff  bl8  contlnaing  liability  on 
account  of  the  Indebtedness.  It  la  eetabllahed 
tbat  from  audi  an  admowledgment  an  Im- 
plied promiae  to  pi^  arlaea  Sectltm  860  of 
tbe  Code  of  Civil  Procedure  provides: .  "No 
acknowledgment  or  promiae  la  suffldoit  evl- 
doice  of  a  new  or  contlnning  contract,  by 
which  to  take  tbe  case  out  oi  tiie  operation 
of  this  title,  unless  the  same  is  contained 
In  some  writing,  signed  by  the  party  to  be 
charged  thereby."  In  McGorml<A  t.  Brown, 
86  Cal.  ISO,  95  Am.  Dea  170,  out  Supreme 
Court,  In  construing  this  section,  aays:  "The 
acknowledgment  or  promise  made  while  the 
contract  la  a  snbslatlng  UablUty  establishes 
a  contlnaing  contract;  and,  when  made  after 
the  bar  of  the  statute,,  a  new  contract" — 
while  in  Southern  Padflc  Go.  t.  Prosser,  122 
CaL  417,  &2  Fac.  836,  06  Pac.  146,  Mr.  Chief 
Justice  Beatty,  in  speaking  for  ttie  court, 
v£ja :  "When  a  debtor  makes,  a  new  promise 
before  an  action  Is  barred  upon  the  original 
contract,  he  does  not  make  himself  liable  a 
second  time  for  the  same  debt,  and  the 
old  promise  Is  not  merged  In  the  new.  He 
merely  continues  his  original  liability  for  a 
longer  term.  In  other  words,  he  merely 
waives  so  much  of  tbe  period  of  limitations 
as  has  run  In  his  faror."  In  our  opinion 
these  cases  determine  that  the  effect  of  the 
acknowedgmenta  upon  tbe  part  of  the  San 
Diego  Cycle  Company  was  but  to  continue 
tbelr  liability  from  the'  date  of  the  last  ac- 
knowledgmrat  nntll  the  expiration  ,of  two 
years  titorefirom;  and,  it  afflrmatiTely  ap- 
pearing that  such  period  expired  before  the 
commencement  of  tbe  action,  all  of  the  causes 
of  action  set  out  In  tbe  complaint  were  bar- 
red, and  tbe  trial  court  did  not  err  In  so 

Judgment  and  order  affirmed. 


We  concur:   SHAW,  J.;  TAGOABT.  J. 


POHEIM  T.  MEYERS.   (CIt.  SOI.) 
<CoDrt  of  Appeal,  First  District,  California. 
Sept.  14.  1908.) 

1.  VlIfDOB  ASD  PUBOHASKB  (S   128*)  — CON- 

TRACT  or  SAI.B— Rescission  bt  vekoki— 

Failure  or  Title— Pleadings. 

Where  a  contract  for  the  sale  of  land  pro- 
Tided  for  an  examination  of  title  by  a  title  in- 
surance comiwDy,  and  that  tbe  laauance  of  a 
policy  by  the  company  without  objection  shoald 
b*  coDcluslTe  of  the  validity  of  the  title,  a  com- 
plaint in  an  action  by  the  pnrchaaer  to  rescind 
the  contract,  and  to  recover  the  deposit  for  fali- 
Qre  of  titie^  which  did  not  allege  tliat  tbe  com- 
pany examined  the  title  or  objected  thereto,  or 
that  the  title  was  sach  that  the  company  would 
not  itsae  a  policy  thereon  wlthont  objection, 
was  defective. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  S  224;  Dec.  Dig.  {  123.*1 

2.  Evidence  {§  46*)— Judicial  Notice. 

Under  Code  Civ.  Proc  I  1875,  providing 
that  conrti  take  jndlcial  nooee  of  public  ana 
private  official  acts  of  the  legislative,  executive. 
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and  jndldal  departments  of  the  state,  courte 
take  judicial  notice  of  the  existence  and  effect 
of  holidays  declared  by  the  tiovemor  following 
tbe  earthquake  and  conflagration  of  April  IS, 
1906. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  ft  68;  Dec.  Dig.  S  46.*] 

8.  Contracts  (I  346*)— WAirafr-PiUDinos 

AKO  Proof. 

A  plaintifF  relying  on  a  waiver  of  condi- 
tions of  his  contract  most  both  plead  and  prove 
Boch  waiver. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  |  1782 ;  Dec  Dig.  i  346.*] 

4.  VSKDOB  AND  PUBOHASSB  ({  123*)— GOH- 
TBAOr  or  SA£B— RlSOIBSION  BT  Vendiii, 
A  vendee  In  de&olt  In  the  performance  of 
the  conditions  of  a  contract  for  the  sale  of  land, 
whereof  time  Is  of  the  essence,  and  who  has  not 
tendered  the  balance  of  the  money  payable  un- 
der the  contract,  cannot  on  the  ground  of  &ilr 
nre  of  title  recover  'a  payment  made  therennder. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Puichaser,  Dec.  Dig.  1  123.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Franciaco;  James  H.  Troutt, 
Judge. 

Action  by  Joseph  F.  Pohelm  against  R.  C. 
Meyers.  Judgment  for  defendant,  and  plain- 
tiff appeals.  Affirmed. 

Maddox  ft  Loessel,  for  appellant  Charles 
W.  Slack  and  Perry  Evans,  for  respondent 

HALL,  J.  Plaintiff  brought  thU  actloii 
to  recover  the  sum  of  $500,  paid  by  his  as- 
signor to  dtfendant  aa  a  deposit  or  first 
payment  <m  a  contract  to  buy  a  certain  piece 
of  land  for  the  total  sum  of  $14,626^  Judg- 
mrait  went  for  defendant,  and  this  ai^eal 
is  by  plaintiff  from  anch  Judgment,  and  was 
taken  within  60  days  from  the  entry  thereof. 

The  complaint  is  In  two  connts,  eadi  of 
which  WW  demuned  to  as  not  stating  a 
cause  of  action.  The  demurrer  was  sustain- 
ed as  to  the  second  count,  and  appellant 
claims  that  the  court  erred  in  so  doing. 

The  second  count  of  the  complaint  Is  fram- 
ed upcsk  the  theory  that  the  plaintiff,  as  the 
assignee  of  the  vendee,  had  rescinded  the 
contract  -because  of  a  failure  of  considera- 
tion. In  that  tbe  title  of  plalntUC  was  not  a 
merchantable  title,  In  that  It  was  not  ascer- 
tainable trom  the  public  records  of  the  city 
and  county  at  San  Francisco.  Attnched  to 
the  complain^  and  made  a  part  of  the  sec- 
ond count  thweof,  Ui  the  written  contract 
entered  into  between  plalntlfTs  assignor  and 
defendant  This  contract  provides  that  "thir- 
ty days  from  date  are  allowed  to  examine  ti- 
tle to  said  proper^,  which  examination  Is  to 
be  made  by  the  California  Title  Insorance 
ft  Trust  Company,  and  the  issuing  of  a 
policy  by  the  said  company  wltbout  ohlectlon 
shall  be  conduslTe  of  the  validity  of  the 
title.  If  such  policy  be  issued  without  objec* 
tl<m,  the  balance  of  tbe  said  purchase  price 
shall  thereupon  be  paid  to  the  said  owner, 
who  shall  d^ver  to  the  purchaser  a  suffl- 
cient  grant,  barpUn  and  sale  deed  for  the 


•For  otim  cases  see  saias  topic  and  swtloa  NUUBER  in  Dee.  ft  Am.  Diss.  U07  to  date,  *  Beportsr  Indexes 
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said  property,  at  ihe  sole  cost  and  expense 
of  the  purchaser,"  Other  provisions  relate 
to  the  ronoTal  of  objections  If  any  should  be 
reported*  but  from  the  foregoing  provisions  of 
the  contract  it  Is  apparent  that  the  title 
agreed  to  be  conv^ed  was  such  as  the  desig- 
nated company  woold  be  willing  to  insure 
without  objection.  It  is  nowhere  alleged  In 
the  second  count  of  the  complaint  that  said 
company  ever  examined  said  title,  or  was 
ever  requested  so  to  do,  or  made  any  report 
thereon,  or  any  objection  thereto,  or  that  the 
title  was  in  fact  such  that  said  company 
would  not  issue  a  policy  thereon  without  ob- 
jection. The  parties  have  a  right  to  contract 
for  sudi-tltle  as  they  see  fit,  and,  when  they 
have  made  such  a  contract,  the  vendee  may 
not  rescind  for  failure  of  title  without  alleg- 
ing a  failure  of  such  title  as  he  contracted 
for.  His  attempt  in  the  case  at  bar  by  cer- 
tain aliegations  which  he  has  made  as  to 
the  meaning  of  the  contract  as  it  concerns 
the  title  cannot  stroigthen  his  case.  The 
contract  Is  a  part  of  his  complaint,  and  is 
plain  and  unambiguous.  It  speaks  for  itself. 
He  has  not  alleged  that  the  title  was  not 
such  as  Is  called  for  by  the  contract  The 
court  did  not  err  in  sustaining  the  demurrer 
to  the  second  count  of  the  complaint. 

By  the  first  count  plaintiff,  seeks  to  recov- 
er the  same  $500,  and  makes  the  contract  a 
part  also  of  this  count  The  contract  Is  dat- 
ed April  4, 1906,  and  besides  the  provision  al- 
lowing 30  days  for  examination  of  title,  and 
makinj*  the  action  of  the  designated  com- 
pany thereon  conclusive  as  to  the  validity  of 
the  title,  hereinbefore  set  forth,  It  provides: 
"If  any  objections  are  reported,  said  owner 
shall  remove  the  same  within  thirty  days 
thereafter,  and,  when  so  removed,  the  bal- 
ance of  the  said  purchase  price  shall  be  paid 
to  said  owner  and  said  deed  delivered  as 
aforesaid.  If  such  objections  t>e  removable 
find  are  not  so  r«noved  within  said  last- 
mentioned  time,  said  deposit  shall  at  the  op- 
tion of  the  purchaser  be  relumed  to  said 
pnrdiaser,  and  all  rights  and  obllgationa 
taerennder  aball  be  at  an  end.  If  such  objec- 
tions be  <tf  a  character  that  cannot  be  removed 
within  SO  days,  this  agreement  shall  be  at  an 
end,  anything  herein  ctmlxined  to  the  con- 
trary notwithstanding.  If  said  purchaser 
BluUl  fall  to  comply  with  any  condition  at 
the  time  and  in  the  manner  her^n  provided 
for,  said  ownei  shall  be  released  from  all 
obligations  hereunder  and  all  rights  hereon-' 
der,  legal  and  equitable,  of  said  purchaser, 
shall  be  forfeited  as  llqnldated  and  agreed 
damages  and  not  as  a  penalty  for  such  de- 
fault Time  is  of  the  ess^ice  of  this  con- 
tract" 

PlalntUt  does  not  In  his  complaint  aU^ 
that  he  or  his  assignor  compiled  with  the 
requlremrats  of  Uie  contract  aB  to  searching 
tlQe  and  reporting  any  '  objection  thereto 
within  the  time  allowed  hf  the  contract,  btat 
alleges  ttiat  by  reason  of  the  act  of  God  it 
was  Impossible  for  the  vendee  (Katberlne  D. 


Poheim)  to  procure  an  examination  of  said 
title,  and  to  report  the  result  thereof  to  de- 
fendant, at  any  time  prior  to  July  3,  1906, 
but  that  on  said  day  she  did  procure  from 
the  .Oallfomia  Title  Insurance  &  Trust  Com- 
pany a  report  of  their  examination  of  said 
title,  and  forthwith  reported  to  defendant  a 
valid  objection  thereto,  and  demanded  that 
he  remove  the  same  within  30  days.  She 
further  alleged  that  he  did  not  remove  said 
objection  within  80  days.  The  only  excuse 
pleaded  by  plaintiff  for  not  making  objection 
to  the  title  within  the  time  allowed  by  the 
contract  Is  prevention  of  performance  by 
reason  of  the  act  of  God.  The  court  how- 
ever, found  that  it  was  not  Impossible  by 
the  act  of  God.  or  for  any  cause,  for  said 
Katberine  D.  Poheim  to  procure  from  said 
Oalifornla  Title  Insurance  &  Trust  Company 
an  examination  of  said  title,  or  to  report  the 
result  of  such  examination  to  the  defendant 
'within  the  time  specified  in  the  contract,  and 
that  her  failure  to  obtaba  such  report  and  to 
report  the  result  ot  such  examination  to  de- 
fendant within  the  required  time  was  the  re- 
sult of  her  own  neglect  O^e  court  further 
found  that  the  vendee  reported  the  objection 
to  the  title  to  defradant  on  July  7,  1906,  and 
Uiat  he  removed  the  same  on  July  11,  1906. 
Appellant  challenges  both  of  these  findings  as 
not  supported  by  the  evidence,  but  we  think 
that  both  are  fully  supported  by  evidence  in 
the  record.  By  the  terms  of  the  contract  30 
days  from  April  4,  1006,  were  allowed  for 
examination  of  title.  By  the  successive  hol- 
idays declared  by  the  Governor  of  the  state, 
following  the  earthquake  and  conflagration 
of  April  18,  1806,  her  time  for  the  examina- 
tion of  and  report  oir  the  title  was  extended 
to  and  Included  the  4th  day  of  June,  1906,  un- 
der the  terms  of  the  contract  Of  the  exist- 
ence and  effect  of  these  hdldaya  the  court 
must  take  jodidal  notice.  Code  Civ.  Proc. 
S  1875;  Mullan  v.  Btate;  U4  Gal.  678,  46  Fac. 
670,  34  li.  B.  A.  282;  VrexKh  r.  Senate,  146 
Cal.  004,  80  Pac.  1031,  69  L.  B.  A.  KM. 
'  Plalntur,  acting  for  his  moOier,  the  vendee, 
made  application  to  the  Califnnia  TlUe  In- 
surance ft  Trust  Company  for  an  examlna- 
tton  of  and  policy  on  the  title  to  the  prt^rty, 
according  to  his  own  testimony  <m  April  6, 
1906,  though  his  written  appUcatbm  bears 
date  April  11.  1906L  While  the  evidence 
diows  that  the  said  company  ceiwed  buainess 
for  a  while  after  AprU  18,  1806,  it  also 
shows  that  it  resumed  business  cm  May  28, 
1906,  and  that  it  had  completed  Its  examlna- 
tSxm  of  said  tlUe  and  had  ite  repwt  com- 
pleted and  ready  for  deliver;  on  June  4, 
1906.  But  neither  the  vendee  nor  plaintiff 
appll^  to  said  company  for  a  report  thereon 
until  July  following.  It  is  thus  clear  that 
the  vendee  was  not  prevented  any  act  of 
God  from  getting  her  report  on  June  4,  1906. 
It  was  then  ready  and  in  the  hands  of  ber 
own  agent,  the  California  Title  Insurance  ft 
Trust  Company,  emplc^ed  by  her  to  make 
such  examlnatbm  and  r^rt  Further. 
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though  there  Is  evidence  that  Bald  company 
ceaaed  doing  bnaineaa  for  a  time  after  April 
18,  190ft,  there  la  not  one  word  of  .  evidence 
in  the  record  that  It  was  compelled  to  do  ao. 
or  that  Its  plant  was  In  any  way  Injured  or 
disturbed  by  any  act  of  God,  or  by  any  earth- 
quake or  fire.  If  plaintiff  relied  on  the 
earthquake  as  the  act  of  God,  he  haa  not 
shown  that  such  earthquake  Interfered  with 
the  work  of  the  Title  Insurance  Company  In 
eniminlng  this  title.  For  aught  that  appears 
in  the  record,  the  examination  may  in  fact 
hare  been  made  before  April  18th.  But, 
however  this  may  be,  the  Title  Insurance  & 
Tmst  Obmpany  was  ItmAt  en^loyed  by  the 
vendee,  and  was  her  agmt  for  the  purpose 
of  eraminlng  and  reporting  on  the  title, 
niat  It  was  not  prevented  tqr  any  act  of 
God  from  making  such  examination  and  re- 
port on  or  before  the  4th  day  of  June,  1906. 
which  was  the  last  day  for  making  such  re- 
port la  conclusively  shown  by  the  fact  that 
the  examination  had  been  made  and  the  re- 
port -was  prepared  and  ready  on  that  day. 

As  to  the  finding  to  tiie  effect  that  tiie 
(AJectl<Hi  was  remond  within  30  days  from 
notice  thereof,  the  evidence  shows  that  the 
objection  was  that  no  **cit7  deed"  had  ever 
been  given  for  the  psoBestj.  Notice  of  the 
objection  was  glveai  July  7,  1906,  and  on  the 
11th  day  of  the  same  month  defendant  de- 
posited with  the  California  Title  Insurance 
&  Tmst  GomjHUiy  $100  to  Temore  micb  objec- 
tion. The  representative  of  the  California 
Title  Insurance  &  Tmst  Company  testlfled 
to  the  efftet  that  on  the  payment  of  ttda 
9100  the  company  would  ita^  get  the  deed 
from  the  city,  and  would  Issue  the  poll<7 
wltbont  irtijectlan.  As  we  nndmrtand  the 
evtdoice  of  this  witness,  It  was  to  the  effect 
that  Immediately  on  tJie-paymoit  of  the  ^00 
the  company  was  willing  to  Issue  Its  p(dl<7 
on  the  title  to  the  property  without  exception 
or  objection  for  want  of  the  city  deed.  On 
this  point  dettendant  teeUfled  that,  when  he 
made  the  deposit  of  the  $100  with  the  com- 
pany, *^ey"'  stated  that  "they"  were  then 
wUUng  to  Issue  Hie  policy  without  an  eroep- 
iSaa  <m  aoconnt  ot  ctt$  deed.  TblB  re- 
moved the  only  objeetlim  made  to  the  title 
Of  this,  of  course,  the  California  Title  Insur- 
ance ft  Tmst  Oompany  had  notice.  It  was 
employed  by  ttie  vendee  to  examine  and  re- 
port tm  the  title,  and  was  her  agent  for  that 
purpose^  and  its  knowledge  was  her  knowl- 
edge. All  oncotalnty  as  to  the  effect  of  the 
clause  In  the  contract,  "the  Issuing  of  a  pol- 
icy by  the  said  company  without  objection 
shall  be  condusive  of  the  validity  of  the 
title,**  was  removed  by  a  stipulation  that  it 
meant  "the  willingness  of  the  company  to 
tesne  a  policy  without  objection  upon  the  re- 
c^pt  ot  an  appropriate  deed  from  the  seller 
■hall  be  conclusive  of  the  validity  of  the  ti- 
tle- 
Appellant  farther  urgee  that  the  finding 


as  to  the  removal  of  the  objection  to  the  title 
la  contrary  to  the  admission  In  the  answer. 
This  we  think  Is  without  merit.  The  conten- 
tion is  based  on  the  answer  as  originally 
filed,  but  at  the  trial  defendant  was  permit- 
ted to  amend  his  answer  .by  adding  at  the 
end  of  paragraph  VI  thereof  the  following: 
"And  the  defendant  further  aUeges  that,  If 
the  said  objection  had  any  validity,  the  said 
objection  was  removed  by  defendant  within 
thirty  days  after  the  receipt  by  him  of  said 
alleged  objection."  Appellant  suggests  that 
the  evidence  shows  that  defraidant  waived 
the  default  of  plaintiff,  but  no  such  issue  Is 
raised  by  the  pleadings.  When  a  plaintiff 
relies  on  a  waiver  ci  conditions  of  his  con- 
tract, such  waiver  must  be  both  pleaded  and 
proved.  LanitB  v.  King,  98  Moi  518,  ft  8.  W. 
263. 

Plaintiff  does  not  claim  to  have  ever  ten- 
dered the  balance  of  tbe  money  payable  un> 
der  the  contract,  and,  being  in  default  in  the 
performance  of  conditions  upon  a  contract 
In  which  time  Is  of  the  essence  of  tbe  con- 
tract, he  cannot  recover  the  payment  made 
to  defendant.  Clock  v.  Howard  &  Wilson 
Colony  Co.,  123  Cal.  1,  W  Pac.  718,  43  L.  R. 
A.  199,  69  Am.  St  Rep.  17;  Bradford  v. 
Parkburst,  96  Cal.  102.  30  Pac.  1106,  81  Am. 
St  Rep.  189;  Joyce  v.  Shafer,  97  Cal.  335,  32 
Pac.  320;  Garberlno  v.  Roberts,  100  OaL  126, 
41  Pac.  867. 

Tbe  judgment  Is  affirmed. 


We  concur: 
GAN,  J. 


COOPEia,  p.  3.1  EEBRI- 


PEOPLE  V.  SHEFFIELD.    (Cr.  95.) 
(Court  of  Appeal,  Second  District,  California. 
Sept.  28,  1908.) 

1.  iNDICnnCNT  AND   INTOBIEAIION         87*)  — 

Tnn  OF  OvnirsB— SumcniTCT  or  Allbqa- 

IION. 

An  information  charging  rape  of  a  child 
"on  or  about"  a  specified  date  wUhin  tbe  statute 
of  limitations  was  sufficient,  since  under  Fen. 
Code,  S  955,  the  precise  time  oC  an  offeoae  need 
only  be  stated,  where  time  la  a  material  ingre- 
dient of  the  offense. 

[Ed.  Note.— For  other  cases,  sec  Indictment 
and  Information,  Cent  Dig.  Sfi  244-255;  Dec. 
Dig.  fi  87.*] 

2.  Eapk  (8  4*)— Rape  of  Child— MAaaiAQE  of 
Child— MATEBiALiTT. 

In  a  prosecution  for  rape  upon  a  child,  it 
is  immaterial  whether  she  had  been  married ;  It 
being  sufficient  that  she  was  under  the  age  of 
consent,  and  not  accused's  wife. 

iEd.  Xoto.— For  other  cases,  see  Rape,  Dec. 
S.  I  4.*] 

8.  GanaHAL  Law  (|  786*)— iHsnDonons— 
Cmdibilitt  of  Witnxssxs— larxEBBST- 1k- 

STBUCTIONS. 

An  instraction  that  the  presumption  that 
a  witneBS  speaks  the  truth  may  be  repelled  by 
any  Interest,  bias,  or  prejudice,  while  going  be- 
yond Code  Civ.  Proc.  S  1847,  providing  that 
the  presumption  may  be  repelled  by  tbe  man- 
ner in  which  he  testifies,  the  diarecter  of  his 
tMthnony  or  evidence  affecting  hla  diaraeter  for 
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troth,  honesty,  or  tnteffritr,  or  bU  motives,  or 
by  contradictor;  evidence,  and  that  the  iurj  are 
the  excIosiTe  Judges  of  bis  crediblHt;,  was  not 
error,  since  it  merely  amoants  to  instmeting 
that  the  JoiT  may  conaldsr  intraett  and  bias 
in  welgfaliv  the  toatliiumy. 

[Ed.  Note.— For  other  caaes.  aee  Criminal 
Law,  Cent  Die.  H  1780.  1891;  Dee.  Diff.  » 
785.*] 

4.  Criminal  Law  (§  782*)~lN8TBUOTioiia— 
Weight  of  Bvidencb— Rape. 

It  was  not  error  in  a  trial  for  rape  of  a 
child  to  instmct  that,  if  the  jury  believed  prose- 
cutrix and  was  satisfied  from  all  tlw  evidence 
beyond  reasonable  doubt  ol  aeensed's  ffailt,  they 
should  BO  find. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  ISH.  1878;  Dea  Dig.  | 
782.*] 

5.  Baps  (I  7*)— Statute8— AppLioABitirr. 

Pec.  Code,  S  263,  making  sexual  [wnetra- 
tion,  however  slight,  sufficient  to  complete  rape, 
ia  applicable  to  all  the  sut>divisions  of  section 
261,  defining  the  oEFense. 

[Ed.  Note.— For  other  cases,  see  Rape.  Coit 
Dig.  «  7;  Dec  Dig.  |  7.*] 

6^  Rape  (g  98*)— IffRsnonONB. 

In  a  rape  trial,  an  instruction  that  proof 
of  any  penetration,  however  slight,  was  suffi- 
cient, was  not  prejudicial  error  for  omitting  the 
word  "sexual"  before  "penetration." 

[Ed.  Note^Por  other  cases,  see  Rape.  Cent. 
Dig.  J  95 ;  Dec.  Dig.  {  69.*] 

7.  Rape  ({  2*)— Cohbtitdtiohai,  Law— Elb- 

HBNTS  OP  CbIME — KNOWLEDGE  OF  FACTS. 

Pen.  Code,  261.  defining  "rape,"  is  not 
unconstitutional  in  making  the  act  a  felony,  re- 
gardless of  whether  aocnsed  intended  a  crime  or 
knew  of  any  facta  which  would  constitate  hi» 
acts  a  crime. 

[Ed.  Note.— For  other  cases,  see  Rape,  Dec. 
Dig.  I  2.*]  *^ 

Appeal  from  Superior  Court,  Lob  Angeles 
Oonnty;  B.  N.  Smith,  Judge. 

John  H.  SheflSeld  was  convicted  of  rape, 
and  he  appeals  from  the  Judgment  and  an 
order  denying  a  new  trial.  Affirmed. 

H.  H.  Appel  and  J.  C.  Crouch,  for  appel- 
lant U.  S.  Webb,  Atty.  Oen.,  and  George 
Beebe,  Deputy  Atty.  Gen.,  for  tbe  People. 

ALLEN,  P.  J.  Defendant  was  convicted 
of  rape  committed  upon  a  female  child  un- 
der tbe  age  of  16  yean.  He  appeals  ftrom 
tbe  Judgment  and  order  denying  a  new  trial. 

The  Information  filed,  and  upon  which  de- 
fendant was  tried,  cdiarged  that  the  offense 
was  committed  "on  or  about  the  12th  day  of 
October,  1907."  It  Is  Insisted  that  the  in- 
formation iB  defective  because  tbe  precise 
time  was  not  stated.  This  Is  not  necessary 
under  section  955  of  the  Penal  Code,  except 
where  the  time  is  a  material  Ingredient  In 
the  offense.  That  It  1b  not  such  an  ingredi- 
ent where  rape  by  means  of  force  Is  charged, 
la  determined  In  the  case  of  People  t.  Dins- 
more,  102  Cal.  382,  36  Pac.  661.  No  con- 
vincing reason  Is  Buggested  why  a  different 
rule  should  apply  where  the  female  Is  by 
stntute  rendered  Incapable  of  consent.  The 
information  clmrges  tliat  at  the  time  of  the 
commission  of  the  act  the  female  was  under 


the  age  of  coiuent  ami  It  clearly  appears 
that  tbe  offense  was  committed  within  the 
three  years  Immediately  preceding  tbe  fillip 
of  the  lnformatl<»i.  This  Is  sufficient  It  Is 
unnecessary  to  allege  that  the  female  had 
never  been  married  to  any  one  before  the 
commission  of  the  act  It  is  sufflcleat  to 
aver  and  prove  that  she  was  under  the  age 
of  consult  and  not  at  the  time  the  wife  of 
tbe  one  having  sexual  Intercourse  with  her. 
The  ottenoe  is  complete  under  the  statute, 
eren  though  the  female  may  have  beoi  at, 
the  time  the  wife  of  another. 

The  charge  of  the  court  "that  the  pre- 
sumption that  a  witness  speaks  the  truth 
may  be  repelled  by  his  Interest  In  tbe  case. 
If  any,  or  bis  Mas  or  prejudice^  If  any," 
while  It  goes  beyond  section  1847,  Code  Civ. 
Proc.,  Is  not  therefore  error.  "It  amounts 
only  to  telling  them  [the  Jury]  that  interest 
and  bias  may  be  considered  by  them  in  weigh- 
ing the  testimony,  as  undoubtedly  may  be 
done."  People  v.  Amaya.  134  CaL  540,  66 
Pac.  794. 

We  see  no  error  In  the  chaise  which  In- 
structed, "If  you  believe  the  prosecutrix,  and 
are  satisfied  from  all  of  the  evidence  in  tbe 
case,  beyond  a  reasonable  doubt  of  tbe  de* 
fendanfs  guUt  th^  you  sbonld  so  find"; 
nor  In  that  other  charge,  "that  proof  of  any 
penetration,  however  slight  Is  sufficient  in 
a  case  of  rape."  With  reference  to  the  lat- 
ter chai^.  It  may  be  said  the  crime  of  rape 
Is  defined  by  section  261  of  tbe  Penal  Code, 
and  that  part  of  section  263  embodied  in  the 
diai^  last  referred  to  is  applicable  alike 
when  tbe  crime  Is  committed  under  any  of 
tbe  circumstances  set  forth  in  section  261. 

The  omission  of  the  word  "sexual"  as  pre- 
ceding the  word  "penetration"  could  not  have 
been  prejudicial.  As  said  In  Pec^le  v.  Kan- 
god,  112  Cal.  673,  44  Pac.  1071:  "We  do  not 
regard  tbe  omission  as  material.  In  view  of 
tbe  other  instmctlona  defining  the  offense, 
and  which,  read  in  connection  with  tbe  one 
under  consideration,  very  clearly  disclosed  to 
the  Jury  that  it  was  sexual  penetration  whicti 
was  referred  to  In  the  latter."  Tbe  proposi- 
tion advanced,  that  section  261  of  tbe  Penal 
Code  la  unnmstitutlonal,  in  that  It  makes 
the  act  a  felony  Independent  of  whether  or 
not  the  accused  intended  any  crime,  or  bad. 
any  notice  or  knowledge  of  any  fact  or  facte 
which  would  constitute  his  acts  a  crime,  is 
met  and  determined  adversely  to  appellant 
in  People  v.  Ratz,  115  Cal.  132,  46  Pac.  015, 
and  People  v.  Griffin,  117  Cal.  586,  49  Pacj 
712,  59  Am.  St.  Rep.  216,  wherein  it  Is  hel^ 
that  In  cases  \ike  this  and  of  kindred  ctiarj 
acter  "tbe  Illegal  motive  Is  present,  aixt 
that  illegal  motive  becomes  a  criminal  Iqi 
tent  when  the  facts,  at  whose  peril  he  acta 
are  shown  to  exist."  "Tbe  protection  of  sq 
ciety,  of  the  family,  and  of  tbe  infant  cl4 
mand  that  one  who  has  carnal  Intercouraii 
under  such  circumstances  shall  do  so  In  i>er| 


*For  otbtr  eases 


ses  same  tople  and  metlon  NUMBER  in  Dm.  A  Am.  Digs.  1W7  to        A  Reporter  In(t«K^ 

Digilized  by  Google  I 


SHOPBSLIi  T.  BOTD. 


09 


of  the  fact,  and  he  wDl  not  be  heara  against 
the  evidence  to  urge  his  belief  that  tbe  tIc- 
tlm  of  his  ootrage  bad  passed  the  period 
which  would  make  his  act  a  crime." 

An  examination  of  tbe  record  discloses  no 
prejudicial  error  therein,  and  the  Judgment 
and  order  are  affirmed. 

We  coDCor:  SHAW,  J. ;  TAQGABT.  J. 


8HOPBEIX  T.  BOTD  et  aL    (CSt.  6ia) 

(Goort  of  Appeal.  Second  District,  OaUfomla. 
Sept  30,  1008.) 

1  PiuDmo  (S  214*}— Qekesal  DnnnaKB— 

Admission  or  Facts. 

In  detenaining  the  Bufficieoc?  or  n  com- 
plaJnt  as  against  a  general  demurrer  tbe  truth 
of  the  facts  alleged  Hierein  is  admitted  for  the 
porposeB  of  the  demurrer. 

fBd.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  H  52&-534;  Dec.  Dig.  8  214.»] 

2.  Cahckixation  oj-  Ihstbdments  (S  87*)— 

Pi.EAOUia — CoicpLAinr. 

In  a  anit  to  compel  a  rescission  of  an  ex- 
chai^e  of  real  property  for  fraud,  the  com- 
plaint Ac/if  not  subject  to  general  demurrer. 

[Ed.  Note.— For  other  cases,  see  Cancellation' 
of  Instruments,  GenL  Dig.  fS  60-81;  Dec  Dig. 

8.  Pbihoipai.  and  AoEnr  (S  171*)— Acts  or 

AoEirr— Fraud— AmBMARCB. 

Where  a  complaint  to  compel  a  xesdsdon 
oi  an  exdianM  of  pn^ierty  aU(«ed  that  B.,  in 
Tn«Hng  certain  raise  representatloiis  on  the 
faith  which  plaintiff  consented  to  the  exchange, 
acted  as  defendant's  agent,  and  defendant  ac- 
cepted and  retained  the  property,  conveyed  to 
her  in  the  exchange,  tbe  complaint  was  not 
objectionable  becanee  Qie  false  representions 
vere  made  by  B.,  and  not  by  defendant. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  |  648;  Dec  Dig.  |  171.*] 

4.  CoirTRACTs  (1 250*}- REsaiflsioN— Gbodnds. 

CiT.  Code,  i  1689,  provides  that  a  party  to 
a  contract  may  rescind  if  bis  consent  was  ob- 
tained tbroneh  fraud  exercised  by  or  with  the 
conniTance  of  the  party  as  to  whom  he  rescinds, 
or  of  any  other  par^  to  tbe  contract  jointly 
interested  with  bim.  Held,  not  to  limit  the 
risht  of  resdasion  to  cases-  where  the  insolvency 
of  the  defendant  is  alleged,  but  that,  if  the 
party  defrauded  acta  promptly  on  obtaining 
knowledge  of  the  fraud,  be  may,  in  the  absence 
flC  a  waiver,  either  rescind  or  complete  the  con- 
tract and  sae  for  damages. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Coit.  Dig.  M  lieO-1107;  Dec  Dig.  |  250.*] 

5.  ExfjHAnoK  or  Pionsrr  (|  8*}— Bibcibsxok 
— Fkaod. 

Where  defendants  misrepresented  property 
eaQTeyed  to  plaintiff  In  exchange,  as  free  from 
icCTimbraDces  except  as  stated,  when,  in  fact,  it 
vas  subject  to  other  liens  to  the  extent  of  $100, 
which  defendants  fraadulently  concealed,  sudi 
fraod  was  groond  for  resdsrion. 

[Ed.  Note.— For  other  cases,  see  Exchange  of 
Prapertr,  Cent.  Dig.  5  5;  Dec.  Dig.  I  3.*] 

Ai^teal  from  Superior  Court,  Los  Angeles 
County ;  Cortls  D.  Wilbur,  Judge. 

Snit  by  Martha  A.  Shopbell  against  Mat- 
tte  H.  BoyA  and  another.  From  a  Judg- 
acDt  for  plaintiff,  defendants  appeal.  Af- 
Irmed. 


Daniel  M.  Hammacfc,  for  appellants.  Da- 
vis, Kemp  &  Post,  for  reqptmdent 

SHAW,  J.  This  IB  an  action  to  rescind 
a  contract  for  tbe  exchange  of  real  estate 
and  compel  a  reconveyance  of  property  grant- 
ed pursuant  to  tbe  terms  of  said  contract. 
Tbe  defendants  appeal  upon  tbe  Ju^ment 
roll  from  a  Judgment  rendered  In  favor  of 
plaintiff. 

It  appears  from  the  complaint  that  defend- 
ant Boyd  was  the  owner  of  certain  property 
situated  in  Los  Angeles,  subject  to  a  deed 
of  trust  held  by  the  Continental  Building  Sc. 
Loan  Association.  Tbe  defendant  Bunch, 
who  was  tbe  agent  of  Boyd  in  the  transac- 
tion, represented  to  plaintiff  that  Bird's 
property  was  of  the  value  of  ^,000,  that  it 
was  leased  to  a  good  responsible  tenant  for  a 
term  of  one  year  at  a  monthly  rental  of  $25, 
that  her  title  to  said  property  was  free  and 
clear  of  all  Incnmbrances  except  tbe  deed  of 
trost,  and  that  plaintiff  believed  said  repxe- 
s«itati<His  to  be  true,  and  relied  upon  the 
same,  and  was  by  reason  thereof  Induced  to 
enttt  Into  an  agreement  to  exchange  certain 
pn^erty  situated  In  Chicago,  111.,  and  tb«i 
owned  by  plaintiff,  for  the  real  estate  of 
Boyd.  The  agreem«it  provided  that  plain- 
tiff and  defendant  Boyd  should  execute  deeds 
to  their  respective  properties,  which  should 
be  4e11yered  to  and  held  Ify  dtfendant  Bnncb, 
as  per  terms  ot  the  agreement  At  the  re* 
Quest  of  Bunch,  plaintiff  executed  and  left 
with  him  her  deed  to  be  by  him  held  until 
the  titles  to  the  said  properties  were  exam' 
Ined.  Plaintiff  then  caused  an  examination 
of  Bead's  *  tltie  to  be  made,  and  thereby 
learned  that  the  property  had  been  sold  for 
taxes,  and  also  sold  under  an  assessment 
levied  for  street  Improv^ent  It  is  also 
alleged  that  the  property  was  not  leased  a» 
represented,  and  that  the  only  rental  obtain- 
able for  tbe  property  was  $16  per  month, 
and  that  Instead  of  tbe  value  of  the  property 
being  $4,000.  as  represented  to  her  by  Bunch, 
Its  value  was  $2,500.  Plaintiff  alleges  that 
Bbe  depended  wholly  upon  the  representations 
made  by  Buncb,  and,  believing  th«n  to  be 
true,  was  thereby  Induced  to  enter  Into  said 
agreement  and  execnte  and  deliver  to  Bunch 
the  said  deed  whereby  she  conveyed  ber  prop- 
erty to  defendant  Boyd;  that  defendants- 
made  the  representations  with  the  purpose 
and  Intent  to  cheat  and  defraud  her;  tbat, 
upon  tbe  discovery  tbat  said  representations- 
were  false,  she  t^dered  to  defendants  a  deed 
reconv^Ing  the  property  deeded  to  ber  by 
defendant  Boyd,  together  with  $15  alleged  to 
be  the  rental  value  of  the  property  for  the 
time  sbe  bad  held  tbe  same,  together  with 
notice  of  rescission,  and  demanded  a  return^ 
of  her  deed  placed  with  defendant  Buncb; 
and  that  defendants  refused  to  accept  such 
tender  and  refused  to  retiim  her  deed,  but 
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cansed  the  same  to  be  filed  for  record  In  tbe 
recorder's  office  of  the  county  wherein  tbe 
property  described  Is  located.  The  court 
found  the  allegation  as  to  tbe  misrepresenta- 
tion of  the  value  of  the  property  to  be  true, 
but  also  found  that  plalntUf  at  the  time  she 
placed  her  executed  deed  In  the  hands  of 
Bunch  was  aware  of  the  true  value  of  said 
property.  For  this  reason  It  found,  as  a 
concIuBlon  of  law,  that  plaintiff  waived  the 
alleged  fraud  due  to  false  representation  as 
to  the  value  of  the  property. 

Appellants  insist  that  by  reason  of  this 
finding  the  allegation  of  misrepresentation  as 
to  the  value  of  the  property  must  be  dlsre- 
garded  and  the  sufficiency  of  the  complaint 
considered  as  based  upon  the  allegations  with 
reference  to  the  false  statements  as  to  title 
and  lease.  Upon  this  and  other  grounds 
hereinafter,  noticed  they  urge  that  their  gen- 
eral demurrer  interposed  should  have  been 
sustained.  The  8ufflclen<^  of  a  complaint 
tested  by  a  general  demurrer  must  be  deter- 
mined by  the  allied  facts  contained  therein, 
the  truth  of  which,  for  the  purposes  of  the 
demurrer.  Is  admitted.  Whether  an  alleged 
fact  be  true  or  false  Is  Immaterial  In  the  de- 
termination of  the  question  raised  by  the  de- 
murrer. Hence,  if  it  be  assumed  that  the  al- 
I^tions  regarding  misrepresentation  as  to 
tbe  lease  and  title  are,  standing  alone,  insuffl- 
clent  to  constitute  a  good  complaint,  we  must, 
nevertheless,  hold  the  complaint  not  obnox- 
ious to  a  general  demurrer,  for  tbe  reason 
that  it  stated  a  canae  of  actira  by  reason  of 
the  auction  as  to  false  r^resentatlon  as 
to  value  of  the  iftoperty. 

It  IS  further  urged  that  the  demurrer 
should  have  beei  sustained  as  to  defoidant 
B<^d  for  the  reasMi  that  it  appears  from  tbe 
complaint  that  the  false  repreeentadona  up- 
on which  plaintiff  relied  were  made  by  de* 
fendant  Bunch,  and  hence^  there  was  no 
cause  of  action  stated  against  the  defmdant 
BvyiL  It  dearly  appears  from  the  complaint 
that  Bonch  acted  in  the  transaction  as  the 
agent  of  B<^d,  and  she  will  not  be  heard  to 
disclaim  responslblli^  for  bis  acta  and  at 
the  same  time  retain  the  benefits  accruing 
therefrom.  It  is  fundamental  law  that  a 
principal  is  bound  by  the  acts  of  bis  agent  so 
far  as  he  acta  within  the  scope  of  the  agency. 

Boyd's  deed  of  conv^rance  passed  to  plain- 
tiff, and  it  is  daJmed  by  reason  thereof  plain- 
tiff's cause  of  action  was  on  the  deed  cove- 
nants for  damages,  unless  the  insolvency  of 
defendants  be  alleged;  in  other  words,  that 
by  successfully  perpetrating  the  fraud  to  tbe 
extent  of  delivralng  a  deed  to  plaintiff  she 
was  thereby  deprived  of  maintaining  an  ac- 
tion for  fraud,  but  must  rely  upon  tbe  cove- 
nants contained  In  the  contract  fraudulently 
Imposed  upon  her.  Conceding,  however,  that 
plaintiff  had'  an  adequate  remedy  at  law. 
such  fact  does  not  deprive  her  of  the  remedy 
afforded  by  rescission.  Section  1689  of  the 
Civil  Code  provides  that:    **A  party  to  a 
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contract  may  readnd  the  same  ***(!) 
If  tbe  consent  ot  the  party  rescinding  *  •  • 
was  •  •  •  obtained  through  •  •  • 
fraud  •  •  •  exercised  by  or  with  the 
connivance  of  the  party  as  to  whom  he  re- 
scinds, or  of  any  other  party  to  tbe  contract 
Jointly  Interested  with  such  par^."  This 
section  does  not  limit  the  right  to  maintain 
such  action  to  cases  where  the  insolvency  of 
the  defendant  is  alleged.  Where  the  assent 
of  a  party  to  a  contract  has  been  procured  by 
means  of  fraud,  su(di  party,  acting  promptly 
upon  obtaining  knowledge  thereof,  and  in  tbe 
absence  of  any  acts  constituting  a  waiver  of 
such  fraud,  may  either  rescind  or  complete 
the  contract  on  his  part  and  sue  upon  the 
covenants  for  damages.  Fountain  v.  Seml- 
Troplc  Land  &  Water  Co.,  99  Cal.  677,  34 
Pac.  407;  Schmidt  v.  Mesmer,  116  CaL  267, 
48  Pac  54. 

It  Is  unnecessary  to  discuss  other  points 
urged  in  support  of  appellants'  claim  that 
the  complaint  fails  to  state  a  cause  of  action. 
Suffice  it  to  say  that,  while  It  may  be  objec- 
tionable In  form,  it  Is  not  subject  to  tbe  g«i- 
eral  demurrer  interposed. 

It  te  contended  that  tbe  findings  do  not 
support  the  Judgment  As  to  the  lease,  tbe 
court  finds  the  representations  were  made  as 
alleged,  and  that  they  were  knowingly  false 
and  were  Intended  to  deceive  plaintiff  and  In- 
duced her  to  make  the  ^change  and  were 
the  procuring  causes  of  the  transaction.  It 
Is  also  found  that  the  property  was  misrepre- 
sented as  being  free  and  clear  of  incumbran- 
ces, except  as  stated ;  whereas,  In  fact,  there 
were  other  incumbrances  against  the  proper- 
ey  to  the  extent  of  $100,  which  fact  was 
known  by  defendants,  but  they  fraudulently, 
with  intent  to  deceive,  concealed  from  plain- 
tiff tbe  fact  that  said  property  was  subject 
to  an  additional  incumbrance  of  flOO.  Coun- 
sel Insists  that  these  findings  show  the  breach 
to  be  one  of  minor  Importance  and  such  as 
can  be  readily  compensated  In  damages.  In 
support  of  this  position  be  cites  Fountain  v. 
Semi-Tropic  L.  &  W.  Co.,  supra.  That  case 
bears  no  analogy  to  this.  It  was  there  sought 
to  rescind  for  failure,  in  part,  of  the  consid- 
eration due  to  a  breach  of  covenant  on  the 
part  of  the  defendant  to  pipe  water  to  land. 
There  was  no  element  of  fraud  in  the  case 
at  all.  The  action  at  bar  Is  not  one  for 
breach  of  covenant,  but  one  whereby  plain- 
tiff seeks  to  be  freed  from  the  obligation  of 
covenants  obtained  from  her  by  means  of 
fraud.  Counsel's  argument  is  based  upon  an 
erroneous  theory  that  the  action  should  be 
upon  the  covenants  contained  in  tbe  deed, 
which  plaintiff  seeks  to  have  canceled.  "The 
fraud  is  tbe  essential  thing,  and  while  it 
must  be  coupled  with  loss.  Injury,  damage, 
the  precise  amount  of  such  damage  Is  of  sec- 
ondary importance."  Walnscott  v.  Occiden- 
tal, etc:.  Association,  9S  Cal.  263,  88  Pac.  8& 

-The  Judgment  Is  affirmed. 

Wft  concur:  ALLBN,  P.  J. ;  TAGOABT,  7. 
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BACON  r.  DAVIS  et  si.    (CIt.  481.) 
(Court  of  Aroeal.  TUrd  District  California. 
Sept  22,  JOOB.    Behearlns  Denied  b7 
SupmBe  Gonrt  Nor.  X9,  1908.) 

1.  FUUDS.  SUTUn  OW  (I  116*)  —  OOHTBT- 

ARGES  OF  Real  BsTAn— SumciBiiOT  or  In- 

BTBDMEST— '  ThKREUMTO.  ' ' 

Cly.  Code,  I  1741,  provides  that  no  agree- 
ment for  the  sale  of  real  estate  la  valid  unless 
in  writing,  subscribed  by  the  party  to  be  charg- 
ed, "or  his  agent  thereonto  autboruted  in  writ- 
ing." and  validates  any  agreement  for  the  sale 
of  real  estate  which  Is  either  Babscribed  by  the 
owner  or  hia  agent  authorised  In  writing ;  the 
word  "thereunto"  being  an  elliptical  form  of 
ezpreftsion  for  the  phrase  "to  do  that" 

[Ed.  Note.— For  other  cases,  see  Fraads,  Stat- 
ute of.  Cent  Dig.  |  242;  Dec  Dig.  I  115.*] 

2.  BioKEBS  (I  14*)  —  Goutbact  of  Ehplot- 

KENT^OlTSTVnOXTOn. 

To  determine  the  extent  of  the  authority 
of  an  agent  employed  to  procure  a  purchaser 
of  real  estate,  the  court  must  look  to  the  terms 
of  the  instmmeot  evidencing  the  employment  as 
ihey  have  been  employed  by  the  parties  thereto. 

[Ed.  Note.— For  other  eases,  see  BndKis,  Cent 
dW.  I  IS;  Dec  Dig.  |  l£*] 

3.  BBOKKB8  (§  14*)  —  CORTBAOr  OF  ElCPLOT- 

SIENT— Co  N8TBUCTI0N. 

The  fair  Import  of  the  terms,  In  a  contract 
employing  an  agent  to  procure  a  purchaser, 
mii«t  clearly  reveal  the  intent  of  the  owner  to 
n>ecifically  empower  the  agent  to  contract  for 
the  sale  of  the  property.  In  the  ordinary  accep- 
tation of  that  term. 

fEd.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  I  13;  Dec.  Dig.  I  14.*] 

4.  Brokers  (8  14*)  —  Contbact  of  Employ- 
ment— CONOTBUCnOR. 

To  reach  the  intent  of  the  parties  to  a  con- 
tract for  the  empIojTnent  of  a  broker  to  pro- 
cure a  purchaser  of  real  estate,  the  court  must 
invoke  the  ordinary  rulea  of  interpretation  of 
the  contract,  as  established  by  Civ.  Code,  U 
1R3-S.  1(141,  1644. 

[Ed-  Note.— For  other  cases,  see  Brokers,  Cent. 
Dig.  S  13:  Dec.  Dig.  S  14.*1 

5.  BBOKESa  (§  14*)  —  COIfTBACT  OF  EUFLOT- 
MEST— CONSTRUCnOW— "To  Seix." 

Though  the  expmsion  **to  sell"  Is  some- 
times used  in  the  sense  of  an  executed  contract 
of  sale,  or  an  agreement  to  sell  as  defined  by 
Civ.  Code.  I  1727,  the  expression,  when  used 
in  a  contract  glTbic  a  zeal  estate  broker  the 
exdnsive  right  "to  sell"  real  estate,  has  acquired 
a  restrictive  meaning,  and  standing  alone  the 
vot6  "to  seli"  are  not  sufficient  to  authorize  the 
broker  to  enter  into  a  rantract  of  sale  binding 
the  owner. 

[Ed.  Note.— For  other  cases,  see  3roker8,  Cent. 
Dig.  S  13:  Dec.  Dig.  {  14.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6106,  6107.] 

6.  BBOKEBS  (i  14*)— EhPLOTUEKT- AUTHOBI- 

ITT  or  Bbokeb. 

The  ordinary  authority  of  a  real  estate 
broker  d^uted  to  sell  real  estate  Is  simply  to 
find  a  purchaser,  and  he  has  no  power  to  bind 
his  principal  by  a  contract  of  sale,  unless  it 
was  intended  to  confer  such  additicmal  authority. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent. 
Dig.  I  13;  Dea  Dig.  I  14.*] 

7.  Bbokeu  (I  14*)— BicpLoncBirT— AircBOH- 
TT  or  Beokkk— "Bau." 

Under  Code.  H  17Z1,  1727,  defining  a  "sale" 
as  a  contract  by  which  one  engages  for  a  price 
to  transfer  to  another  a  certain  thing,  etc.,  an 
InstmiiwBt  eieented  bj  an  owner  amidoylnc  a 


bnAer  to  procnre  a  parchaser  of  real  estate, 
which  recites  that.  In  ccHUideratitHi  of  the  serv- 
ices of  the  broker,  the  owner  auttiorises  him 
*'to  sell  for  me  in  my  name  and  receipt  for  de- 
posit thereon,"  for  a  specified  time,  the  prop- 
erty described,  for  a  price  fixed,  and  atreea  "to 
self  and  convey  by  a  good  •  •  *  giant"  ate, 
gives  the  broker  autbority  to  contract  for  the 
sale  to  a  purchaser  procured  by  him. 

[Ed.  Note.— For  other  cases,  see  Broken,  Cent 
Dig.  I  13;  Dec.  Dig.  I  14.* 

For  other  definitions,  aee  Words  and  Vhrmtm, 
vol.  7.  pp.  6291-4306;  vol.  8>  p.  7798.] 

8.  Bbokebs  (i  14*)  — EhcFLOTidirr— AuTBos- 

inr. 

An  agent  authorized  to  sell  real  estate  mar 
enter  into  a  contract,  within  the  terms  of  hii 
authority,  which  will  bind  his  principal. 

[Kd.  Note.— For  other  caaea,  sea  Broketa,  Cent 
Dig.  1 13;  Dec.  Dig.  I  14.*1 

9.  Bbokebs  (fi  106*)  —  Contbactb  —  Enfoboe- 

MRNT. 

Where  an  owner  contracted  to  convey  to 
any  purchaser  secured  by  a  broker  emidt^ed  to 

Erocure  a  purchaser,  the  contract  was  ror  the 
euefit  of  a  purchaser  procured  by  the  broker, 
within  Civ.  Code,  S  1550,  providing  tha,t  a  con- 
tract, made  for. the  lienefit  of  a  third  person, 
mar  be  enforced  by  him. 

[Ed.  Note^For  other  cases,  see  Brokers.  Cent 
IMg.  1  149;  Dec  Dig.  >  106.*] 

10.  Goutbacts  (|  187*)  —  Biokis  of  Thibd 

PEBaONS. 

It  is  not  necessary  that  the  parties  for 
whose  l)enefit  a  contract  has  been  made  should 
be  named  therein.  It  mnat  appear  by  direct 
terms  of  the  contract  that  It  was  made  for  their 

benefit. 

[Ed.  Note.— For  other  cases,  see  Contract^ 
Cent  Dig.  }  798;  Dec.  Dig.  i  187.*] 

Appeal  from  Superior  Court,  Alameda 
County ;  W.  H.  Waste,  Judge.  \ 

Action  by  F.  P.  Bacon  against  E.  B.  Davis 
and  others.  From  a  Judgment  for  plalntUt, 
defendant  B.  B.  Davis  appeals.  Reversed. 

A.  A.  Sanderson  and  Reld,  Bla<^  &  Reld 
(John  6art)er,  of  counsel),  for  appellant 
Powell  &  Dow  (Snook  &  Church,  of  counsel), 
for  respondent 

BURNETT,  J.  The  Importance  of  the 
principle  and  the  value  of  the  property  in- 
volved justify  a  somewhat  extended  consid- 
eration of  the  transaction  out  of  which  has 
grown  this  litigation.  The  action  was 
brought  to  determine  the  validity  of  an  ad- 
verse claim,  made  by  the  appellant,  defend- 
ant Davis,  to  certain  real  property  on  Broad- 
way street-  iu  the  city  of  Oakland.  Davis 
claims  to  have  purchased  the  property,  and 
In  hla  amended  answer  and  crosa-complalnt 
be  sets  forth  the  basis  of  this  claim  as  rest- 
ing In:  First,  a  contract  between  plaintiff 
and  the  Laymance  Real  Estate  Company,  by 
which  the  said  company  was  authorized  to 
sell  the  property ;  and,  secondly,  a  contract 
of  sale  made  by  said  company  vrlth  the  de- 
fSDdant  The  prayer  Is  that  plaintiff  take 
nothing  by  the  action,  and  that  d^endant 
have  a  decree  of  spedflc  performance  of  said 
contract,  and  for  general  nAiet.  The  plain- 
tiff IntopoKd  a  ceneral  demorzer  to  the 


•Bte  otJur  eases  ss*  same  toplo  and  switloa  NVHBBB  la  X>se.  *  An.  Digs,  HOT  to  Oats^  *  Reporter  Indexaa 


Digilized  by 


Google 


T2  96  PACIFIC 

amended  answer  aad  the  amended  crois- 
complalnt  Each  demurrer  was  mstained, 
and  thereupon.  In  due  time,  a  Judgment  was 
entered  for  plaintiff  as  prayed  for  In  the  com- 
plaint, quieting  his  title  as  against  any 
claim  of  said  defendant.  From  this  judg- 
ment the  appeal  is  talcen. 

The  said  contract  between  the  plaintiff  and 
the  Laymance  Real  Estate  Company,  as  far 
as  material  to  the  present  inquiry,  Is  as 
follows:  "Oakland,  Cal.,  March  31,  1905. 
In  consideration  of  securing  the  services  of 
Laymance  Real  Estate  Company,  a  corpora- 
tion, and  efforts  on  Its  part,  and  at  its  ex- 
pense to  obtain  for  me  a  purchaser  for  the 
property  herelnbelow  described,  I  hereby 
authorize  said  Laymance  Real  Estate  Com- 
pany exclusive  right  to  sell  for  me.  In  my 
name  and  receipt  for  deposit  thereon,  for  a 
term  of  sixty  days  from  date  hereof  and  un- 
til I  give  said  corporation  ten  days'  notice 
in  writing  to  cancel  this  authorization,  the 
following  described  property, — [describing  it] 
for  the  sum  of  $135,000.00  net  to  me  on  the 
following  terms,  to  wit.  20  per  cent,  cash  on 
the  delivery  by  me  of  a  good  and  sufficient 
deed;  balance  to  be  paid  as  follows:  one 
note  for  $72,000.00  payable  In  one  year  after 
date,  with  Interest  at  7%  per  annum  secured 
by  a  trust  deed  to  the  151  feet  on  Broadway 
by  uniform  depth  of  100  feet ;  one  note  for 
$36,000,  payable  one  year  after  date  with 
interest  at  7%  per  annum,  secured  by  a  trust 
deed  to  all  the  balance  of  the  land  In  said 
blocb  261  above  described  In  the  name  of  the 
Bacon  Land  and  Loan  Company.  And  I 
hereby  agree  to  sell  and  convey  by  a  good 
and  sufficient  grant,  bargain  and  sale  deed  of 
conveyance  and  give  the  usual  covenants 
therein  to  any  purchaser  obtained  by  said 
Laymance  Real  Estate  Company,  a  cori>ora- 
tlon,  and  If  sale  Is  made,  15  days  to  be  al- 
lowed to  search  title  to  said  property.  And 
I  hereby  agree  that  said  Laymance  Real  Es- 
tate Company,  a  corporation,  may  retain  all 
over  said  net  sum  for  which  they  may  sell 
said  property  as  Its  expenses  and  said  com- 
mission for  services  rendered.  [Signed]  F. 
P.  Bacon.  Witnessed  by  H.  J.  Laymance." 
The  contract  between  the  Laymance  Real 
Estate  Company  and  defendant  Davis  pro- 
vided as  follows:  "Know  all  men  by  these 
presents:  For  a  valuable  consideration  the 
receipt  of  which  is  hereby  acknowledged  by 
the  Laymance  Real  Estate  Company,  a  cor- 
poration, the  duly  accredited  agent  and  on 
bdialf  of  F.  P.  Bacon,  the  owner  of  the  prop- 
erty hereinafter  described,  Elliott  B.  Davis 
herein  buys  and  the  said  F.  P.  Bacon  hy 
bis  duly  accredited  agent,  the  said  Laymance 
Real  Estate  Company,  hereby  sells  to  said 
Davis,  the  said  real  property  tor  the  sum  of 
$135,000.00,  and  the  said  Davis  hereby  de- 
posits on  account  of  said  purchase  price  the 
sum  of  $5,000.00 ;  the  said  sum  of  $135,000 
to  be  paid  as  follows:  [The  terms  here  set 
ont  are  the  same  as  In  the  said  contract 
between  Bacon  and  the  I^aymance  Real  Bs- 
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tate  Company.]  This  agreement  of  sale  is 
made  In  accordanee  with  that  certain  written 
authorization  dated  Oakland,  California. 
March  31,  1905,  and  signed  and  executed  by 
said  F.  P.  Bacon,  authorizing  the  said  Lay- 
mance Real  Estate  Company,  a  corporation, 
to  sell  Bald  land  for  and  In  the  name  of 
said  Bacon  and  to  receipt  for  a  deposit  there- 
on and  which  said  written  authorization  is 
recorded  this  first  day  of  December,  1905,  In 
the  office  of  the  county  recorder  of  the  coun- 
ty of  Alameda,  and  to  which  said  authoriza- 
tion and  the  record  thereof  In  said  recorder's 
office  reference  is  Iiereby  made  for  a  more 
particular  statement  of  the  matters  and 
things  set  forth  ther^."  Then  follow  the 
description  of  the  property  and  the  signa- 
ture of  the  parties.  There  Is  no  claim  by  ap- 
pellant of  ratification  of  said  sale  by  plain- 
tiff. On  the  contrary.  It  Is  alleged  In  the  an- 
swer that,  when  said  plaintiff  waa  Informed 
of  said  sale,  he  repudiated  It,  "and  still  re- 
pudiates the  said  contract  and  agreement 
for  the  sale  and  purchase  of  said  property, 
and  has  ever  declined,  and  still  declines,  to- 
perform  the  covenants  and  provisions  of  said 
contract  for  the  purchase  and  sale  of  said 
property,  or  any  of  them." 

The  whole  case.  It  will  be  seen,  therefore* 
virtually  hinges  upon  the  construction  of  the 
terms  of  the  said  contract  between  Bacon 
and  the  Laymance  Real  Estate  Company. 
It  is  not  disputed  that  the  agent  had  no  au- 
thority to  sell  the  property  so  as  to  bind  tbe 
owner,  unless  the  authority  Is  found  In  the 
terms  of  said  written  authorization.  Indeed 
both  parties  cite  and  rely  upon  section  1971, 
Code  Civ.  Proc.,  and  section  1741,  Civ.  Code, 
to  fortify  their  claims.  It  is  sufficient  to 
quote  the  latter,  which  provides  that:  "No 
agreement  for  the  sale  of  real  property,  or  of 
any  Interest  therein.  Is  valid  unless  the  same, 
or  some  note  or  memorandum  thereof,  be  in 
writing  and  subscribed  by  the  party  to  be- 
charged.  or  his  agent  thereunto  authorized  In 
writing."  Some  verbal  criticiam  of  the  word 
"thereunto"  is  Indulged  by  counsel,  but  Its 
meaning  seems  altogether  free  from  doubt. 
In  simple  language  the  section  provides  sub- 
stantially that  any  agreement  for  the  sale 
of  real  property  to  be  valid  and  binding 
must  be  subscribed,  either  by  the  owner  of 
the  property,  or  by  his  agent  who  has  been 
authorized  in  writing  by  said  owner  to  enter 
Into  such  an  agreement  The  word  "there- 
unto" has  Its  ordinary  signification  of  "to 
that,"  and  Is  obviously  an  elliptical  form  of 
expression  for  the  ^rase  "to  do  that." 
Hence,  as  far  as  the  agent  is  concerned,  he 
must  be  authorized  In  writing  "to  do  that,** 
In  other  words,  to  execute  an  agreement  of 
sale,  to  make  It  binding  and  operative. 
There  Is  no  escape  from  the  proposition  that, 
in  order  to  determine  the  extent  of  the 
agent's  authority,  we  must  look  to  the  terms 
of  the  Instrument  as  th^  have  bem  employ- 
ed by  the  parties  thereunto.  Unless  the  Lay- 
mance Real  Estate  Company,  by  said  agree- 
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meat  <tf  Mftrch  81,  190S,  was  expressly  au- 
thorized to  enter  Into  a  contract  of  sale  of 
Bald  property,  then  the  owner  bad  tbe  right 
to  repudiate  as  unwarranted  the  contract 
between  said  agent  and  tbe  d^endant  Davis 
of  December  1,  1905.  It  Is  not  a  quratton  of 
express  or  Ingdled  antborlty.  The  fair  Im- 
port of  tbe  terms  used,  measured  according 
to  tbe  establlahed  rules  of  Interpretation, 
must  dearly  reveal  tbe  Intention  of  tbe  own- 
er iQieciflcally  to  empower  the  agent  to  enter 
hito  a  contract  of  sale  of  the  property,  in 
the  ordinary  acc^tatl<m  of  that  term,  or 
else  the  case  of  tbe  defendant  must  fall.  Of 
course  no  one  could  reasonably  contend  that 
any  particular  formula  of  words  is  required 
to  convey  such  authority — ^that  the  owner 
must  say,  for  Instance,  In  heec  verba,  "I  au- 
thorize you  as  my  agent  to  ^ter  into  an  ex- 
e<nitory  contract  of  sale" — but  tbe  language 
used  most  reach  tbe  same  measure  of  poten- 
cy when  tried  by  the  recognized  standards, 
•  and  must  positively  authorize  that  very  act. 
It  Is  not  denied  that.  In  our  efforts  to  reach 
the  intention  of  the  parties  to  said  instru- 
ment, we  must  invoke  the  ordinary  rules  for 
the  interpretation  of  contracts.  For  Instance, 
"Tbe  language  of  a  contract  is  to  govern  Its 
iDterpretatlon  If  the  language  is  clear  and 
explicit  and  does  not  Involve  an  absurdity." 
Section  1638,  Olv.  Code.  "Tbe  whole  of  a 
contract  Is  to  be  taken  together  so  as  to  give 
effect  to  every  part,  if  reasonably  practicable, 
each  clause  helping  to  Interpret  the  other." 
Section  1641,  Clv.  Code.  "Tbe  words  of  a 
contract  are  to  be  understood  in  their  ordi- 
nary and  popular  sense  rather  than  according 
to  their  strict  legal  meaning,  unless  used  by 
the  parties  in  a  technical  sense,  or  unless  a 
special  meaning  Is  given  to  them  by  usage. 
In  which  case  tbe  latter  must  t>e  followed." 
Section  1644,  Civ.  Code.  Taking  up,  then, 
the  contract  In  question  "by  the  four  cor- 
ners," and  viewing  it  Ih  the  light  of  these 
familiar  rules  of  Interpretation,  what  au- 
thority Is  conferred  upon  tbe  La^ance  Beal 
Estate  Company  in  relation  to  the  property 
therein  described?  In  tbe  flrat  place,  it  most 
be  obvious  that.  If  the  words  are  to  be  under- 
stood In  their  ordinary  and  popular  sense, 
and  if  effect  is  to  be  given  to  all  of  them, 
tbe  said  realty  company  did  not  exceed  Its 
authority  in  entering  Into  a  contract  of  sale. 
There  can  be  no  doubt  what  tbe  average  man 
would  understand  from  this  language:  "I 
hereby  authorize  said  Laymance  Real  Estate 
Company  exclusive  right  to  sell  for  me  in  my 
name,  •  •  •  and  I  hereby  agree  to  sell 
and  convey  by  a  good  and  sttfficient  grant, 
bargain  and  sale  deed  of  conveyance  and  give 
the  usual  covenants  therein  to  any  purchaser 
obUlned  by  said  Laymance  Real  Estate  Com- 
pany." It  would  be  difficult  to  select  more 
apt  words.  If  their  ordinary  signification  is 
to  be  regarded,  to  clothe  tbe  agent  with 
ample  authority  to  do  what  was  done  here. 
This  is  aitparent  from  the  definition  In  tbe 
Ovil  Code  of  the  term  "to  sdL"  Its  corres- 


ponding nonn  "sale"  Is  defined  In  section  1721 
as  follows:  "Sale  Is  a  contract  by  which, 
for  a  pecuniary  consideration,  called  a  price^ 
one  transfers  to  another  an  Interest  in  prop- 
erty"— and  what  is  meant  by  tbe  v^b  Is  dis- 
closed In  section  1727,  wherein  It  is  provided 
that :  "An  agreement  to  sell  Is  a  contract  by 
which  one  engages  for  a  price  to  transfer  to 
another  tbe  title  to  a  certain  thing."  There- 
fore, in  the  code  sense,  It  Is  clear  that  Mr. 
Bacon's  language  imports  this :  I  hereby  au- 
tbcfflze  said  Laymance  Real  Estate  Company 
exclusive  right  "to  transfer  to  another  the 
title"  to  said  property.  Bnt  tbe  expression 
"to  sell"  is  sometimes  used  in  the  sense  of  an 
executed  contract  of  sale,  or  an  agrei^nent  to 
sell  as  defined  by  the  Code.  Barber  Asphalt 
Paving  Co.  V.  Standard  Co.,  39  App.  Dlv.  617, 
58  N.-T.  Supp.  408;  Rlce  v.  Mayo,  107  Mass. 
550.  It  has  also  a  peculiar  and  restricted  mean- 
ing acquired  by  usage,  wherein  it  signifies  to 
obtain  a  purchaser  ready,  willing,  and  able 
to  buy,  and  It  is  the  contention  of  respondent 
that  In  this  last  sense  the  term  was  used  by 
the  parties  to  said  contract  of  March  31, 1905. 
It  is  urged  that  "the  language  is  that  usually 
found  In  contracts  between  owners  of  proper- 
ty and  real  estate  agents,  wben  the  former 
list  property  with  the  latter  for  sale,  and 
there  is  nothing  to  Indicate  that  the  parties 
to  tbe  contract  In  question  Intended  anything 
further  than  that  the  real  estate  broker  was 
given  the  exclusive  privilege,  for  a  limited 
period,  of  finding  for  plaintiff  a  purchaser. 
At  the  very  outset  of  the  authorization  It  Is 
stated  that  the  broker  is  to  make  efforts  to 
obtain  for  me  [plaintiff]  a  purchaser' ;  that 
Is  to  say,  the  service  of  the  broker  was  to 
consist  In  obtaining  a  purchaser,  not  In  dis- 
posing of  the  property.  •  •  •  When  tbe 
defendant  contends  that  the  broker's  authori- 
ty 'to  seir  carries  with  it  the  power  of  mak- 
ing a  contract  of  sale  enforceable  by  a  pro- 
posed purchaser,  he  overlooks  the  code  pro- 
visions of  this  state,  and  'also  decisions  of  the 
courts  of  last  resort,  not  only  In  California, 
but  also  In  other  states.' " 

We  have  already  noted  the  code  provisions 
to  which  he  refers.  We  proceed  to  the  consid- 
eration of  some  of  the  cases,  as  typical  of  tbe 
long  list  which  is  cited,  Illustrating  this  spe- 
cial and  restricted  use  of  the  term  "sale." 

In  Brandrup  v,  Britten,  11  N.  D.  376,  92  N. 
W.  453,  the  court  said :  "Tbe  trial  court 
held  that,  as  a  matter  of  law,  the  real  estate 
brokers  had  not  authority  to  sign  tbe  con- 
tract of  sale,  and  that  the  defendant  [owner 
of  the  property]  is  not  bound  thereby.  This 
conclusion  is  eoand,  and  must  be  sustained. 
In  this  state  it  Is  essential  to  tbe  validity  of 
a  written  contract  for  tbe  real  of  real  proper- 
ty signed  by  an  agent  that  tbe  authority  of 
the  agent  to  sign  tbe  same  shall  be  embodied 
in  a  writing  subscribed  by  tbe  principal" — 
citing,  as  said  by  respondent,  section  8887, 
Rev.  Code,  which  is  the  same  as  subdivision 
5,  i  1624,  Civ.  Code,  and  said  section  S960. 
Bev.  Code,  wbl(A  Is  tbe  same  as  our  said 
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section  1741,  CIt.  Code.  *lt  la  well  settled 
that  the  agency  of  sncb  persons  Is  limited 
to  finding  puTcbasera  who  are  acceptable  to 
vendors,  •  *  •  and  In  the  absence  of 
express  authority  does  not  extend  to  signing 
contracts  of  sale  •  •  •  in  bebalf^f  the 
prlndpals.  *  *  *  A  real  estate  broker 
may  be  given  authority  to  execute  contracts 
for  his  principal,  but  It  Is  an  additional  ao- 
tborlty.  The  instrament  under  consideration 
does  not  confer  any  snch  additional  author- 
ity. It  merely  grants  to  the  real  estate  brok- 
er 'the  sale*  or  the  selling  of  the  land  for  a 
limited  period,  and  for  the  guidance  of  such 
brokers  it  states  the  total  net  sum  which  the 
principal  will  accept,  and  the  amount  of  cash 
payment  which  he  will  exact  In  case  of  a 
sale.  As  will  be  seen  by  an  examination  of 
the  Instrument,  the  details  essential  to  the 
consummation  of  a  sale  are  omitted.  It  does 
not  provide  the  lengrth  of  time  the  deferred 
payments  are  to  run,  or  how  they  are  to  be 
divided,  or  as  to  the  rate  of  interest  to  be 
charged,  or  as  to  whether  a  deed  shall  be 
given  to  the  purchaser  and  a  mortgage  to 
secure  the  deferred  payments,  or  as  to  wheth- 
er any  deed  shall  be  executed  prior  to  the  full 
payment  of  the  purchase  price.  These  omis- 
sions tend  strongly  to  show  that  It  was  the 
Intention  of  the  parties  to  the  instrument  that 
the  sale  was  to  be  approved,  and  the  contract 
of  sale  executed,  by  the  principal,  and  not  by 
the  broker." 

A  leading  case  upon  the  question,  cited  with 
approval  by  many  courts,  is  Duffy  v.  Hobson, 
40  Cal.  240,  6  Am.  Rep.  617.  It  appears  that 
the  contract  of  sale  there  was  executed  by 
one  Atkins  as  agent  of  Hobson,  and  In  the 
name  of  the  latter,  the  owner  of  the  proper- 
ty. The  only  testimony  as  to  the  authority 
of  the  agent  was  his  testimony  that  Hobson 
bad  told  him  to  sell  the  lots  for  $2,000.  He 
accordingly  sold  tbem  to  plaintiff  for  that 
price,  and  executed  In  the  name  of  Hobson  a 
contract  In  writing  to  convey.  The  agent 
then  set  a  telegram  to  Hobson  Informing  him 
of  what  he  (the  agent)  had  done.  Hobson 
disavowed  the  transaction,  and  suit  was 
brought  for  specific  performance.  The  court 
held  that  the  authority  of  Atkins  to  sell  the 
property  was  not  sufficient  to  authorize  him 
to  execute  the  contract  of  sale  to  DuCTy,  but 
was  a  mere  authority  from  Hobson  to  obtain 
a  purchaser  at  the  price  of  $2,000.  At  that 
time  the  present  statute  of  frauds  was  not  in 
force,  and  hence  the  verbal  authority  was  of 
equal  force  to  a  similar  written  one  now. 
In  the  discussion  it  is  said:  "This  Is  the 
settled  construction  put  upon  employment  of 
professional  brokers  to  sell'  or  'to  close  a 
bargain'  concerning  real  estate,  and  we  know 
of  no  reason  why  the  same  language  employ- 
ed to  express  the  authorl^  of  any  other 
agent  'to  sell*  should  have  a  more  extended 
meaning.  Besides,  a  sale  of  real  estate  in- 
volves the  adjustment  of  many  matters  In 
addition  to  fixing  the  iwlce  at  which  the  prop- 
erty is  to  be  sold.  Tba  Tender  may  be  on- 
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willing  to  deal  with  a  particular  proposed 
purchaser  on  any  terms.  He  may  craulder 
him  pecnnlarlly  unable  to  comply  with  the 
contract,  even  If  the  title  prove  satisfactory, 
and  he  may  decline  to  bind  himself  to  convey 
to  such  purchasOT  at  the  ^d  of  the  time  nec- 
essary to  examine  the  title,  because  he  might 
thereby  In  the  meantime  lose  an  opportunity 
to  sell  to  some  other  person  who  might  de- 
sire to  purchase,  and  In  whose  good  faith 
and  ability  to  pay  he  reposed  entire  confi- 
dence. All  these  and  many  other  like  con- 
siderations might,  and  .usually  do,  arise  in 
the  mind  of  the  vendor.  Now  a  mere  author^ 
lly  to  sell  can  hardly  confer  power  upon  the 
agent  to  determine  all  these  matters  for  bis 
principal,  so  as  to  bind  him  by  his  determina- 
tion." The  court  concludes  that  "while  It  Is 
true  that  a  power  to  sign  the  name  of  a 
principal  to  the  contract  may  be  given  verb- 
ally, we  thhik  that  the  words  used  for  the 
purpose  should  be  distinct  and  clear  In  their 
meaning  and  import,  and  should,  with  a  re-  ' 
quislte  degree  of  certainty,  manifest  the  In- 
tention of  the  principal  to  do  something  more 
than  merely  to  employ  a  broker." 

In  Armstrong  v.  Lowe,  76  Cal.  616, 18  Pac. 
758,  the  language  used  was:  "Ton  are  hereby 
authorized  to  sell  my  property  and  receive 
deposit  on  same  [describing  It]  for  the  sum 
of  $200.00  per  acre  cash.  I  hereby  agree 
to  pay  you  the  sum  of  6  per  cenL  (or  your 
services  in  case  you  effect  a  sale,  or  find  a  pur- 
chaser for  same,  or  will  pay  you  2^  per  cent, 
of  above  commission  should  I  sell  the  same 
myself,  or  through  any  othor  agent."  The  court 
Bald :  "The  sole  question  In  this  case  is  wheth* 
er  the  real  estate  brokers  whom  the  defendant 
employed  'to  sell*  certain  real  property  had 
authority  to  execute  a  contract  to  convey. 
We  think  that,  upon  the  authority  of  Duffy 
T.  Hobson,  40  Gal.  244,  6  Am.  Rep.  617,  it 
must  be  held  that  ttiey  had  not,  and  that 
the  case  of  Rutenborg  v.  Main,  47  Cal.  219,  Is 
not  In  point." 

In  Grant  v.  Ede,  85  Cal.  418,  24  Pac.  890, 
20  Am.  St.  Rep.  237,  the  authority  of  the 
agent  was  contained  in  the  following  entry: 
"San  Francisco,  Aug.  3,  1877.  Mr.  Wheeler 
Martin:  As  you  stated  you  could  get  $30,- 
000.00  for  the  place  you  occupy  on  Market 
street.  If  you  can,  we  will  sell  at  that  price 
any  time  before  the  first  day  of  September, 
1887,  and  allow  yon  2%  per  cent,  on  said 
price,  and  If  no  sale  is  made  no  expense  is 
made  to  us.  Yours  truly,  William  Bde."  Martin 
sold  the  property  to  the  plaintiff  Grant  for 
the  sum  of  $30,000,  and  took  a  deposit  from 
the  purchaser  of  $500.  The  owner,  Ede,  re- 
fused to  make  a  conveyance,  and  the  action 
was  brought  to  enforce  specific  performance. 
The  court  decided  against  plaintiff,  and  held 
that  Martin  was  simply  authorized  to  find 
a  purchaser  who  would  pay  $30,000,  and  If 
he  did  so,  be  was  entitled  to  the  commlsBlon. 
and  that  there  was  nothing  in  the  writing 
indicating  any  otha  intention.  It  was  said 
tbat:  "Tba  object  of  Hit  writing  donbUeM, 
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was  to  fix  the  price  whldi  tbe  defendant 
wu  willing  to  take  for  the  land  and  the  oom- 
pensatton  lie  waa  wUling  to  allow  Martin 
for  making  the  aaJe."  Tlie  court  calls  at^ 
tentlon  to  the  fact  aa  significant  that  there 
was  nothing  In  the  contract  qiet^lng  the 
form  of  deed  or  time  of  paymmt  The  ques- 
tion of  the  Bnfflclency  of  the  agentfs  authority 
was  dlBcnssed  In  Delano  r.  Jacoby,  99  Cal. 
275,  31  Fac.  280,  31  Am.  St  Bep.  201.  and  It 
is  there  said:  "There  is  an  apparent  conflict 
of  aathorlty  on  the  question  of  what  Is  nec- 
essary, In  a  power  of  attorney  for  the  sale 
of  land,  to  authorize  the  attorney  to  execute 
and  deliver  a  deed  to  the  purchaser.  Bach 
case  must  be  dedded  upon  Its  own  peculiar 
circumstances."  McNeil  t.  Shirley,  33  Cal.  206; 
Ratenberg  t.  Main,  47  Cal.  220;  Hemstreet 
T.  Buidl<^  00  III.  444.  "As  between  parties 
to  the  transaction,  it  Is  proper  to  consider 
the  aituatlon  at  the  time  of  the  execution  of 
the  letter,  and  their  intention  is  to  be  gather- 
ed from  the  words  of  the  instrument,  by  all 
the  dremnstanoes  under  which  It  was  writ- 
tm  and  acted  upon.  *  *  *  Bo  the  general 
rule  is  that  a  mere  authority  'to  sell,'  In  the 
absence  of  any  other  words  or  circumstances 
qualifying  the  language,  would  not  confer 
upon  the  agent  the  power  to  determine  these 
matters  for  bis  principal." 

In  Stomler  v.  Bass  (Cal.)  06  Pac.  800.  it  is 
satd:  "The  ordinary  authority  of  a  real  es- 
tate agent  deputed  to  sell  real  estate  Is  slm- 
ply  to  find  a  purchaser,  and  he  has  no  power 
to  bind  his  principal  by  a  contract  of  sale, 
Luless  it  appears  that  it  was  intended  to 
confer  such  additional  authority.  •  •  • 
^Vhether  or  not  It  was  intended  to  confer 
socfa  additional  authority  Is  to  be  deter- 
mined from  the  language  used,  regarded  In 
the  light  of  the  surrounding  circumstances. 
•  •  •  The  case  at  bar  is  very  different 
in  its  facts  from  Rutenberg  v.  Main,  supra, 
relied  on  by  plaintiff,  where  it  clearly  ap- 
peared that  it  was  intended  by  the  owner  to 
clothe  the  agent  with  authority  to  do  gen- 
eralty  whatever  was  necessary  to  make  the 
proposed  sale  binding  upon  the  principal." 

These  quotations  disclose  clearly  that  by 
usage  the  phrase  "to  sell"  has  acquired  this 
restricted  and  conventional  meaning — ^that  is, 
to  secure  a  purchaser — and  that,  standing 
alone,  it  Is  not  sufficient  to  authorize  the 
agent  to  enter  into  a  contract  of  sale  binding 
the  principal.  They  also  reveal  and  Illustrate 
the  reason  for  the  rule  and  the  Importance,  in 
case  additlMial  words  are  used,  of  examin- 
ing with  care  the  whole  instrument  to  deter- 
mine the  intention  of  the  parties.  On  the 
oth»  hand,  it  is  appellant's  contention : 
•"That  the  onty  construction  of  the  contract 
under  dtscnssion  which  Is  at  all  reconcilable 
with  the  wording  of  Its  various  provisions 
Is  one  In  accordance  with  which  the  language 
of  the  contract  la  recognized  as  authorizing, 
not  only  "by  fair  Implication,'  but  also  'in 
tenns,*  the  making  of  a  contract  of  sale  'In 
tlw  Omar's  uuHb* "  Ttvm  onty.  It  Jb  daintp 


ed,  can  etCect  be  given  to  the  whole  instru- 
ment It  is  urged  that  there  are  three  por- 
tions  of  the  contract  each  indicating,  and  all 
together  oonduslvely  revealing,  the  intmtlon 
of  the  owner  of  the  property  to  clothe  the 
agent  with  this  additional  authority  to  enter 
into  an  executory  contract  of  sale.  These 
are:  (1)  The  authorization  to  sell  for  me  in 
my  name;  (2)  the  stipulation  to  convey  to 
any  purchaser  obtained  by  said  company; 
and  (3)  the  elaborate  provlBloua  made  for 
the  terms  of  sale.  Appellant  dedares:  "In- 
terpret the  contract  as  we  advocate,  and 
you  find  that  these  stipulations  harmonize 
and  form  an  Intelligible  combination.  You 
find  that  every  word  and  phrase  is  accounted 
for,  and  accorded  some  significance,  and  that 
there  is  no  necessity  for  Ignoring  any  part 
of  the  language  emplt^ed,  nor  of  virtually 
striking  out  words  inserted  by  the  parties, 
and  substituting  for  them  words  of  a  totally 
different  signification.  Intopret  the  contract 
as  respondent  would  have  It  interpreted,  and 
you  find  It  Impossible  to  avoid  attributing  to 
the  parties  a  use  of  language  so  strange  and 
improbable  that  yoo  make  a  new  agreement 
for  than,  on  the  tbeoty  that  they  did  not 
mean  what  th^  said." 

The  leading  case  in  this  state  dted  by  ap- 
pellant, and  in  line  with  his  contention,  Is 
Butenbei^  v.  Main,  47  Cal.  213.  Butenberg 
was  the  owner  of  proi>erty  in  San  Frandsco, 
and  through  bis  agent  be  sold  the  same  to 
the  defendant  but  the  latter  refused  to  make 
payment  whep  the  deed  was  tendered.  The 
action  was  for  specific  performance.  The  de- 
fense was  that  the  agent  was  not  authorized 
to  sell  the  premises;  the  contention  being 
that  he  had  authority  simply  to  find  a  pur- 
chaser. It  Is  said  in  the  opinion  that:  "It 
is  true  that  the  power  of  a  mere  broker  is 
thus  limited,  although  he  be  employed  to 
sell  real  estate,  because  these  words  are  con- 
strued with  reference  to  the  actual  purpose 
of  his  empIoymeDt  But  if  the  language  us- 
ed, regarded  In  the  light  of  surrounding  cir- 
cumstances, clearty  shows  that  the  agency  Is 
Intended  to  be  more  extensive  than  that  ot 
a  mere  broker,  the  court  will  so  find.  •  •  • 
That  the  plaintiff  intended,  and  clearly  ex- 
pressed his  Intention,  that  Melnecke  should 
do  more  than  discharge  the  functions  of  a 
broker  is  ai^arent  from  the  evidence."  The 
court  then  sete  out  the  evld^ce  as  follows: 
"In  the  month  of  July  the  plaintiff,  who  was 
at  Bremen,  wrote  to  Melnecke,  In  respect  to 
the  property  In  the  controversy:  'If  you  can 
get  a  binding  offer  of  over  $50,000, 1  may  con- 
clude to  sell  at  once.  In  this  case,  please 
telegraph.  *  *  *  If  you  have  a  good 
offer,  I  can  simply  confirm  It  by  telegraph. 
Yon  have  a  deposit 'made,  and  I  will  then 
send  power  of  attorney.'  Upon  the  receipt 
of  this  Melnecke  placed  the  lot  with  Maurice 
Dore  &  Co.,  brokers,  for  sale  at  $50,000,  and 
about  the  Gth  of  September  was  informed  by 
them  that  they  had  a  customer  who  was  will- 
ing to  pay  tho  piico  dnnanded.  Bubseqnentty 
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Metnetike  rectived  a  tetter  from  the  plaintiff, 
dated  AugQBt  2etb.  whldi  contained  the  fol- 
lowing paesage:  'Ton  valned  Market  street 
pn^tCTty  at  ^,000.  Can  the  price  be  got, 
yon  can  dose  the  sale  I  should  ccaiflrm  per 
telegraph,  and  then  send  power  of  attorney  as 
Boon  aa  a  gaaranty  deposit  wonld  have  been 
made.'  September  lltb  the  plaintiff  again 
writes,  acknowledging  the  receipt  of  a  tele- 
graphic dispatch  from  Melnecke,  and  adds: 
*I  at  once  sent  70U  the  following  td^am: 
"At  $50,000.00  the  lowest,  sale  confirmed." ' " 

In  the  case  of  Lyon  t.  Pollock,  99  IT.  S. 
668,  25  li.  Ed.  265,  the  plaintiff  authorized 
his  attorney  In  fact,  B.,  to  sell  bis  prop- 
erty in  Texas.  B.  did  not  make  the  transfer, 
but  placed  the  property  In  charge  of  C,  of 
which  Lyon  was  notified.  Thereupon  Lyon 
wrote  0.  as  follows:  "I  wish  you  to  manage 
my  property  as  you  would  with  your  own, 
and,  if  a  good  opportunity  offers,  to  sell 
everything  I  have.  I  would  be  glad  to  sell," 
etc.  0.  made  a  deed  of  the  property.  The 
court,  through  Mr.  Justice  Field,  says:  **The 
deed  executed  by  0.  In  the  name  of  Lyon, 
though  Invalid  as  a  conveyance,  was  good  as 
a  contract  for  the  sale  of  the  property  de- 
scribed in  It,  and  was  sufficient,  therefore,  to 
sustain  tlie  bill  for  a  decree  directing  Lyon 
to  make  conveyance  to  the  grantee  therein." 
It  was  held,  further,  that  the  letter  to  Lyon 
was  sufficient  to  authorize  0.  to  enter  into  a 
contract  for  the  sale  of  the  property.  The 
court,  moreover,  declares  that  the  surround- 
ing circumstances  of  that  case  were  strong- 
ly corroborative  of  the  view  takra  of  the 
written  Instrument 

Many  other  cases  and  authorities  are  cited 
by  appellant,  but  we  shall  refer  to  only  two 
or  three  additional  ones.  In  an  examination 
of  the  peculiar  phraseology  of  the  instru- 
ment before  us.  Indeed,  as  the  intention  of 
the  parties  is  to  be  determined  by  the  lan- 
guage used  and  the  snrronndlng  circumstan- 
ces of  eadti  particular  case,  and  as  no  case 
has  been  found  Involving  the  same  language 
and  circumstances  as  those  In  controversy 
here,  we  are  practically  without  direct  prece- 
dent In  construing  the  said  instrument  of 
March  Slst.  It  does  seem,  though,  as  sug- 
gested by  appellant,  that  If  the  plaintiff  had 
Intended  to  authorize  the  defendant  simply 
to  find  a  purchaser  for  the  property,  and  not 
to  bind  himself  to  convey  to  such  purchaser, 
he  would  have  used  simpler  terms  than  those 
found  In  the  Instrument  before  ua  Knowing, 
as  it  is  presumed  he  did,  the  meaning  which 
usage  has  given  to  the  phrase  "to  sell"  when 
contained  In  a  broker's  contract,  it  is  rea- 
sonable to  suppt^e  that  he  would  have  gone 
no  further,  except  to  describe  the  property, 
provide,  probably,  in  a  general  way  for  the 
terms  of  the  sale,  and  to  specify  the  broker's 
commission.  But  the  first  significant  depar- 
ture from  such  a  simple  and  certain  formula 
is  marked  by  the  use  of  the  words  "for  me, 
in  my  name."  These  words  are  declared  by 
respondent  to  be  mere  surplusage.  Xtae  >ale^ 


If  made,  and,  whether  binding  upon  the  own- 
er or  not,  It  la  true,  would  be  for  bis  bene- 
fit and  by  his  aathtvi^.  But  must  they  not 
be  considered  In  determining  the  Intuition  of 
the  owner?  It  is  not  to  be  supposed  that 
they  are  Idle  words,  used  without  ptuxtose, 
adding  nothing  to  the  significance  of  the  In- 
strum^t;  and  they  are  not  to  be  Ignored  In 
our  effort  to  ascertain  what  was  in  the  mind 
of  the  owner  at  the  time  of  Its  execution. 
"In  my  name,"  conveys  the  Idea,  not  only  of 
using  the  name  of  the  principal,  but  by  his 
authority.  State  v.  Kerr,  3  N.  D.  B28,  58  N. 
W.  27.  Hence  we  have  the  owner  declaring: 
"I  authorize  the  real  estate  company  to  sell 
for  me,  and  by  my  authority,  or  representing 
me" — indicating  additional  authority  to  what 
is  committed  to  a  mere  broker.  It  reveala 
an  intention  to  give  the  agent  a  power  of 
attorney  to  dispose  of  the  land;  but,  when 
considered  with  the  other  expression  to  which 
attention  has  l>een  called,  It  harmonizes  with 
the  view  that  an  executory  contract  of  salfr 
was  contemplated,  with  the  duty  Imposed  up- 
on the  owner  of  consummatbig  the  sale  by  the 
execution  of  the  conveyance — the  final  act  In 
the  transfer  of  the  title.  This  is  made  clear 
by  the  provision  "and  I  bereby  agree  to  sell 
and  convey  by  a  good  and  sufficient  grant," 
etc. 

In  Farrla  t.  Marten,  29  Tenn.  495,  we  have- 
an  illustration  of  the  significance  commonly 
attached  to  the  words  "for  me"  and  "In  my 
name."  The  written  authorization  was : 
"Dear  Sir:  I  have  received  $72,  rents  yon- 
collected  for  me,  for  which  I  kindly  thank 
you,  and  wish  you  to  rent  it  out  in  the  same 
manner,  and  upon  the  same  terms,  you 
would  your  own,  or  sell.  One  of  the  gentle- 
men wants  to  buy  the  land.  He  offers  $3.50- 
per  acre,  payable  next  Christmas.  If  you 
are  of  opinion  that  It  Is  a  fair  price  for 
the  land,  please  to  confirm  the  contract  for 
me,  take  his  bond,  and  give  him  a  bond  in 
my  name  to  make  a  title  when  the  money  Is 
paid."  Indeed,  as  pointed  out  by  appellant 
In  the  oral  argument,  "for  me  and  In  my- 
name"  are  familiar  expressions  In  the  lit- 
erature of  the  law  and  In  Instruments  defin- 
ing confidential  relations,  and  are  Indlcatlve- 
of  anthority,  In  a  comprehensive  and  exact- 
ing sense,  to  represent  and  bind  the  principal 
or  owner  of  property. 

In  Heywood  v.  Heywood,  42  Me.  229,  G6 
Am.  Dec.  277.  it  is  said:  "It  is  a  general 
principle  that  no  word  In  the  contract  is  to- 
be  treated  as  a  redundancy  if  any  meaning, 
reasonable  and  consistent  with  Its  parts,  can 
be  given  to  It" 

In  Haydock  v.  Steele,  40  N.  T.  365,  the 
authorization  was :  "Tou  are  authorized  and 
empowered  as  agents  for  me  to  sell  my  prop- 
erty." It  Is  said  by  the  Chief  Justice,  speak- 
ing for  the  court :  "I  consider  the  Instrument 
to  be  a  plain,  direct,  unqualified  power  of 
attorney  to  sell  the  land  mentioned  in  It 
nothing  more,  nothing  less."  Assuredly  the- 
words  "to  sell  for  me  in  my  name"  are- 


Digilized  by 


RACON  T.  DAVIS. 


77 


equally  as  potent  In  fac^  wlttaoat  tbe 
words  "in  my  name"  the  authorization  here 
would  be  almost  exactly  the  same  aa  In 
the  Haydock  Case,  for  the  word  "empower- 
ed" Is  a  ^onym  for  "authorized."  and  the 
words  "aa  agents"  add  nothing  to  the  signify 
tcance  of  the  expression,  for  they  are  clearly 
implied,  and  with  or  without  them  there 
could  be  no  doubt  as  to  the  agency  but  only 
as  to  its  extent.  The  New  York  Case  is 
almply,  this,  therefore:  "Tou  are  authorized 
for  me  t»  sell  my  property."  Here  we  have 
the  additional  confirmation  of  authority  dis- 
closed by  the  phrase  "In  my  name." 

But  again  the  owner  meant  something  by 
this  coTcsant:  "X  agree  to  sell  and  convey 
by  a  good  and  sufficient  grant,  bargain  and 
sale  deed  and  give  the  usual  covenants  there- 
in to  any  purchaser  obtained  by  said  com- 
pany." It  certainly  Imposes  some  obligation 
upon  the  owner  In  reference  to  a  purchaser 
that  might  be  secured  by  the  agent.  As  sug- 
gested by  appellant,  It  Is  difficult  to  dis- 
tlngalsh  between  the  significance  of  these 
two  clauses,  taken  together,  and  that  of  the 
ordinary  phraseology  employed  In  a  power  of 
attorney  to  sell,  where  the  owner  authorizes 
or  empowers  the  agent  to  sell  the  property, 
and  then  adds  the  cor^ant  "hereby  ratlfy- 
big  and  confirming  all  such  sales  as  he  may 
make."  This  Is  Illustrated  by  reference  to 
Tyrell  v.  O'Connor,  56  N.  J.  Eq.  448,  41  Atl. 
674,  where  the  court  said:  "Mere  authority 
to  sell,  without  more,  does  not  exhibit  such 
Intent  that  the  attorney  may  bind  the  prin- 
cipal to  convey.  But  where,  however,  the 
design  and  terms  of  the  power  manifest  an 
Intent  to  give  the  agent  authority  to  effect  a 
sale  and  conveyance,  and  the  Instrument  as- 
sumes to  ratify  the  'bargain'  he  may  make. 
It  win  be  held  to  give  him  authority  to  bind 
his  principal  to  convey."  So  here,  if  the  own- 
er had  provided:  "I  authorize  the  Lay- 
mance  Real  Estate  Company  for  me  In  my 
name  to  sell  my  property,  hereby  ratifying 
and  confirming  the  sale  to  any  purchaser 
that  it  may  secure" — there  would  be  no  kind 
of  doubt  as  to  the  authority  of  the  agent  to 
bind  the  owner  to  make  a  conveyance.  There 
Is  no  appreciable  difference  between  such  a 
covenant  and  the  one  before  us.  Can  it  be 
said  that,  when  the  owner  promises  to  con- 
vey to  any  purchaser  secured  by  the  agent, 
be  reserves  the  right  to  decline  to  execute  a 
deed?  To  so  contend  Is  to  read  into  the 
contract  something  that  the  parties  have  not 
provided.  Indeed  It  Is  In  direct  conflict  with 
the  express  covenant  of  the  owner.  It  seems 
clear,  at  least,  thst  the  ordinary  mind,  un- 
embarrassed by  scholastic  refinement,  but  ap- 
preciating the  significance  of  the  simple 
terms  employed,  and  scanning  them  carefully 
in  view  of  the  surrounding  circumstances, 
would  Inevitably  reach  the  conclusion,  from 
reading  these  covenants  together,  that  the 
owner  dearly  Intended  to  authorize  the  agent 
to  bind  bin  by  a  contract  of  sale.  The  ex- 
planation by  taqrandoit  of  this  agreement  to 


convey  is  that  It  la  meant  to  describe  the 
kind  of  deed  which  the  owner  would  execute 
If  he  accepted  the  purchaser.  But  if  this  had 
been  the  purpose,  it  would  seem  probable 
that  the  description  would  have  followed 
the  expression  "on  tjie  delivery  by  me  of  a 
good  and  sufficient  deed"  In  a  preceding  por- 
tion of  the  contract.  Again,  It  Is  said  to 
have  been  Incorporated  for  the  benefit  of 
the  broker  to  secure  bis  commission.  But 
It  Is  clear  that  he  would  earn  his  commis- 
sions if  he  secured  a  purchaser,  ready,  able, 
and  willing  to  purchase  for  any  price  In  ex- 
cess of  $lSe,000.  He  would  be  entitled  to 
that  excess. 

In  Phelps  V.  Prusch,  8S  Cal.  626,  23  Pac. 
Ull,  It  is  held  that  "the  contract  of  a  broker 
who  undertakes  to  sell  a  tract  of  land  is  that 
he  will  find  a  purchaser  who  is  ready  to  buy 
on  the  specified  terms;  and,  when  be  pro- 
duces such  a  purchaser,  he  performs  bis  con- 
tract" 

In  Grant  v.  Ede,  86  Cal.  418,  24  Pac.  890, 
20  Am.  St  Rep.  237,  where  the  broker  was 
authorized  to  sell  for  130,000,  It  was  held 
tbat  he  was  entitled  to  his  commission  on 
finding  a  purchaser  willing  to  buy  at  that 
price. 

In  OuUahan  v.  Baldwin,  100  Cal.  648,  86 
Pac.  310,  the  broker  was  authorized  In  writ- 
ing to  negotiate  the  sale  of  certain  lands. 
The  lnstrum«it  contained  the  statement : 
"Our  price  for  said  land  is  $116,666.65  net 
to  us,  and,  any  amount  over  and  above  said 
sum  for  which  our  said  agents  may  sell  said 
land  we  agree  to  give  them  for  commissions 
for  their  services."  It  Is  said  by  the  court: 
"The  brokers  were  simply  authorized  to  ne- 
gotiate a  sale.  Tbeir  contract  was  complet- 
ed, and  their  commissions  earned,  when  they 
produced  a  purchaser  within  the  five  days, 
willing,  ready,  and  able,  to  purchase  upon 
the  terms  stated  In  the  contract  of  employ- 
ment" 

If  It  Is  meant  to  intimate  that  the  Lay- 
mance  Real  Estate  Company  could  compel  a 
sale  to  protect  itself,  this  authority  must  be 
found  in  the  contract  and  amounts  to  the 
same  grant  of  power  as  that  contended  for 
by  ai^llant  But  the  answer  to  the  whole 
contention  Is  that  the  owner  solemnly  prom* 
Ised  to  execute  a  deed  to  any  purchaser  se. 
cured  by  the  real  estate  company.  The  lan- 
guage Is  free  from  doubt,  and  the  duty  of  the 
court  is  plain  to  give  effect  to  the  covenants 
of  the  parties,  and  not  to  seek  to  emasculate 
the  contract  by  groping  for  some  reason  to 
conclude  that  Its  meaning  is  otherwise  than 
the  language  clearly  imports. 

Again,  the  circumstance  In  reference  to  the 
terms  of  the  sale,  while  not  controlling.  Is 
of  persuasive  force  In  Indicating  the  Inten- 
tion of  the  parties.  The  Importance  of  this 
circumstance  is  Indicated  in  the  case  of 
Brandrup  v.  Britten,  supra,  by  the  language 
which  we  have  already  quoted.  The  omis- 
sIouB  as  to  the  terms  of  -the  sale,  which.  In 
that  case  are  aald  to  tend  strongly  to  ibow 
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that  the  sale  was  to  be  approved  and  the 
contract  of  Bale  executed  by  the  principal, 
and  not  by  the  broker,  are  supplied  in  the 
Instrument  before  us.  Hoice  it  is  fair  to 
argue  that,  these  details  being  present,  they 
tend  to  show  that  the  purpose  was  to  author- 
ize the  broker  to  bind  the  contract  of  sale 
whenever  he  could  find  a  purchaser  willing 
to  pay  the  price.  The  particularity  and  elat)- 
oration  with  which  the  terms  of  sale  are  re- 
cited in  the  instrument  here  leave  nothing 
to  be  supplied  by  the  owner,  and  point 
strongly  to  the  conclusion  that  it  was  design- 
ed by  the  parties  to  authorize  what  was  aft- 
erwards done  by  the  said  real  estate  com- 
pany. 

There  are  indeed  portions  of  the  Instru- 
ment in  question  isolated  from  the  context 
that  would  support  respondent's  contention. 
For  instance,  the  Inducement,  "in  considera- 
tion of  securing  the  services  of  Laymance 
Real  Estate  Company,  a  corporation,  and 
efforts  on  Its  part,  and  at  Its  expense  to 
obtain  for  me  a  purchaser,"  etc.,  and.  If 
this  had  been  followed  simply  by  the  au- 
thorization "to  sell,"  appellant  could  not  pre- 
vail. But,  considering  the  whole  of  the  in- 
strument, it  seems  to  mean  nothing  less 
than  "1  authorize  the  Laymance  Real  Estate 
Company  to  enter  into  an  executory  contract 
of  sale  of  the  property  described  and  upon 
the  terms  set  out  and  I  promise  to  execute 
to  the  purchaser  a  good  and  sufficient  deed 
to  said  premises."  If  this  Is  the  right  con- 
struction of  the  Instrument,  then  there  can 
be  no  doubt  that  defendant  in  his  answer 
and  cross-complaint  set  out  sufficient  facts  to 
entitle  blm  to  a  epeclflc  performance  of  the 
contract  It  cannot  be  held  that  the  contract 
was  not  made  for  his  benefit,  and  therefore 
he  is  not  entitled  to  take  advantage  of  It,  be- 
cause it  is  a  Question  of  the  authority  of  the 
agent  to  bind  the  principal.  If  It  had  such 
authority,  its  act  was  the  act  of  the  princi- 
pal. "An  agent,  authorized  to  sell  either 
real  or  personal  property,  may  enter  Into  a 
contract  within  the  terms  of  his  authority, 
which  will  bind  his  principal.  This  is  of 
the  very  essence  of  the  authority  given,  "viz., 
an  authority  to  sell.  That  be  can  bind  his 
principal  by  a  formal  contract  Is  the  doc- 
trine of  the  books  from  the  earliest  law 
on  the  subject"  Haydock  v.  Steele,  supra. 
It  would  hardly  be  contended  that,  If  the 
principal  directly  entered  Into  such  a  con- 
tract, he  could  repudiate  It 'and  successfully 
resist  an  action  for  specific  performance,  as- 
suming, as  appears  here,  that  the  contract 
was  fair  and  reasonable  and  the  considera- 
tion Just  and  adequate.  We  can  see  no  mer- 
it, therefore,  in  respondent's  contention  that 
the  contract  was  not  made  for  the  benefit  of 
Davis,  and  hence^  that  it  cannot  be  enforced 
by  him. 

But,  even  if  .section  1559  of  the  Civil  Code 
has  any  application  whieb  provides  that  "a 


contract  made  expressly  for  the  benefit  of  a 
third  person  may  be  enforced  by  him  at  any 
time  before  the  parties  rescind  it,"  It  would 
require  no  argument  to  show  that,  when  the 
owner  promises  to  convey  to  any  purchaser 
who  might  be  secured,  the  contract  was  made 
for  the  benefit  of  such  purchaser.  It  is 
said,  in  Chung  Kee  v.  Davidson,  73  Cal.  522, 
15  Pac.  100  :  "It  Is  not  uecessary  that  the 
parties  for  whose  benefit  the  contract  has 
been  made  should  be  nameft  in  the  contract. 
It  must  appear,  however,  by  the  direct  terms 
of  the  contract  that  It  was  made  for  the  ben- 
efit of  such  parties." 

We  cannot  agree  with  the  conclution  of 
the  learned  trial  Judge,  and  the  Judgment  Is 
therefore  reversed. 

We  concur:  GHIPMAN,  P.  J.;  HAAT,  3. 


HU1DNB  T.  OBIBB  et  al.   (C3It.  619.) 

(Court  of  Appeal,  Second  District  CSallfornla. 
Sept.  30. 100&) 

1.  MOBTOAOEB  (I  S3*>— POWEB  OW  SAU. 

TruBt  deeds,  ordinarily,  and  mortgages  may, 
confer  a  power  of  sale. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  1 123 ;  Dec  Dig.  1  63.*] 

2.  Pleadinq  (f  84*)— CoNBinjcmoir  AaAiMBT 

PUEADEB. 

A  complaint,  In  a  suit  to  Mt  aside  a  sale 
under  a  trust  deed  on  the  ground  that  no  power 
of  sale  was  given,  must  alleee  the  fact  that  no 
power  of  sale  was  given,  or  it  will  be  presumed 
that  the  power  was  contained  in  the  deed;  a 
pleading  being  most  strongly  construed  against 
the  pleader. 

[Ed.  Note.-~For  other  cases,  see  Pleading, 
Cent  Dig.  8  66;  Dee.  Dig.  I  34.*] 

3.  MoBTGAOKa  9  346*)— AssuHFTiorr  OF  Pat- 

MBNT— CONSIDBBATIOI?. 

The  aBBomption  by  a  purchaser  of  property 
of  an  incumbrance  thereon  Is  a  Bofflcient  cod- 
sideration  for  the  ezteoBlon  of  time  of  [Myment. 

[Bd.  Note.— For  other  cases,  see  Hortgagee, 
Dec.  Dig.  S  345.*] 

4.  MOBTGAQES  (j  280*)— SALES— VALIDITY. 

Where  a  purchaser  of  property  incumbered 
by  a  trust  deed  agreed  with  the  creditor  secur- 
ed thereby  to  assume  the  obligation  in  consid- 
eration that  the  time  for  payment  should  be 
extended  antll  the  trustee  should  deliver  to  the 
purchaser  an  abstract  of  title,  the  creditor  could 
not  without  notice  arbitrarily  declare  a  default, 
and  a  sale  under  the  trust  deed  In  violation  of 
the  agreement  was  void. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  S  745 ;  Dec  Dig.  $  280.*] 

6.  MOBTGAQES   (|  369*)— SalbS— AOOOUITTIKa 

BY  Tbustbe. 

A  complaint  to  Bet  aside  a  sale  under  a 
trust  deed,  which  Bhows  that  an  excess  above  the 
amount  due  was  realized  from  the  sale  at  which 
the  creditor  be<^me  a  purchaser,  sufficiently 
states  facts  for  an  acconntinK  as  against  the 
trustee,  to  which  suit  the  creditor  Is  a  proper 
party. 

[Ed.  Note.— For  odier  eases,  see  Mortgages, 
Cent  Dig.  I  10G7;  Dec  DigTl  369.*] 
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6L  AonoN  (f  48*)-^oiiiDEB  or  (Uubu. 

A  complaint  to  set  aside  a  sale  ander  a 
trnat  deed,  which  sets  forth  facts  .relied  on  for 
each  relief,  and  which  sbowa  facti  warrant- 
ing an  accounting  as  against  the  trustee,  is  not 
bad  for  misjoinder  of  causes  of  action,  onder 
Code  CiT.  Proc  |  427,  subd.  4,  anthorizing  plain- 
tiff to  nnite  several  causes  of  action  where  the 
claims  are  against  trustee  b;  virtue  of  a  con- 
tract or  b7  operation  of  law. 

[Ed.  Note.— For  other  cases,  see  AcAon,  Cent 
Dig.  t  400;  Dec.  Dig.  j  4a<1 

7.  PlUDINO  ({  Ifta*)— COKPLAIIfT— SePABATB 

CAvan  or  AonoR— Faildbi  to  Sepabatblt 
Btaix  SEPABAn  Gadbss  or  Action  — Ob- 

JECTI0R8. 

An  objection  that  causes  of  action  were  not 
separately  stated  in  the  complaint  could  not  be 
readied  br  deranrrer  prior  to  Laws  1907.  p. 
TOCL  c,  «i2,  amending  Oode  GIt.  Proc  I  4S0, 
anthoiWng  a  demurrer  to  the  complaint  on 
specified  grounds. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  |  428;  Dec  Dig.  |  19S.*] 

Appeal  from  Superior  Conrt,  Los  Angeles 
Ooiiiit7 ;  Cortla  D.  mibnr.  Judge. 

Action  bf  Clara  A.  Huene  agalDBt  J.  G. 
Gribb  and  othen.  From  a  Judgment  for  de- 
fendants on  BOBtalnlng  a  demnrrer  to  tbe 
complaint,  plalntUt  appeals.  Berased  and 
remanded. 

D.  P.  Hatch  and  Aiuel  Smith,  for  appel- 
lant Taylor  O.  Taylor,  for  respondents. 

ALLEN,  P.  J.  Appeal  by  plalntifl  from  a 
Judgment  rendered  upon  an  order  snstalnlng 
a  demurrer  to  a  complaint 

It  Is  alleged  in  the  complaint:  That  on 
September  7.  1904,  defendants  Cribb  and 
Sindair  conveyed  to  one  Holmes  certain  de- 
scribed premises,  and  received,  as  part  of 
the  consideration  therefor,  the  note  of 
Holmes  for  91,100,  secnred  by  a  written  In- 
stroment  on  the  premises  sold,  in  form  a 
trust  deed,  but  In  fact  a  mortgage.  In  which 
instnunent  said  Holmes  was  party  of  the 
first  part  the  Title  Onarantee  ft  Tmst  Com- 
pany the  party  of  the  second  part,  and  Cribb 
and  Sinclair  parties  of  the  third  part  That 
on  May  24,  1006,  plalntUt  acquired  said  prem- 
ises subject  to  said  written  Instrmnent  That 
afterwards,  on  the  10th  of  July,  1906,  when 
$889.98  of  tbe  Indebtedness  secured  by  said 
InstnuneDt  was  unpaid,  the  Title  Guarantee 
ft  Trust  Company  and  said  Cribb  and  Sin- 
clair agreed  with  plaintiff,  In  consideration 
of  the  full  payment  of  the  said  note  and  In- 
terest due  thereon,  to  extend  the  time  of  pay- 
ment of  said  note  until  the  Title  Guarantee 
&  Tmst  Company  should  prepare  and  de- 
liver to  plaintiff  an  abstract  of  title  for  said 
premises,  and  on  the  18th  of  October,  1906, 
on  the  same  consideration,  renewed  said 
agreement ;  but  the  Title  Guarantee  ft  Trust 
Company,  although  requested,  failed  and  neg- 
lected to  deliver  to  plaintiff  such  abstract  of 
title  and  never  prepared  the  same.  That 
plaintiff,  relying  upon  said  promise  and 
agreement  provided  and  had  In  her  posses- 
sion at  all  times  the  money  with  which  to 


pay  oft  tbe  obligation  lo  secared  1^  said 

wrlttoi  Instrument  That  notwithstanding 
this  agreement  Cribb  and  Blndalr,  m  the 
17tb  of  November,  1906.  cansed  the  Title 
Guarantee  ft  Tmst  Gon^any  to  sell,  under 
notice,  the  said  premises,  and  Cribb  and  Sin- 
clair purchased  the  same  for  91.276,  claiming 
Ibat  sum  to  bs  tbe  amount  due  under  the 
said  instrument  That  plaintiff  bad  no 
knowledge  of  such  sate  until  the  26tb  of 
November,  1900.  That  on  December  7th  fol- 
lowing she  tendered  to  Cribb  and  Sinclair 
and  to  tbe  trustee  the  full  amount  for  which 
such  property  was  sold  and  all  interest  due 
thereon,  and  demanded  a  reconveyance  of 
said  premises.  That  the  property  so  sold  is 
of  the  value  of  16,000.  Plaintiff  prays  that 
the  sale  be  set  aside  and  declared  void,  that 
the  prop^ty  be  reconveyed  to  plaintiff,  and 
her  title  thereto  be  quieted,  and  for  other 
appropriate  relief.  Defendants  all  joined  in 
a  demurrer  to  the  complaint  1^)on  the 
grounds:  First  that  several  causes  of  ac- 
tion were  lmpr<^rly  joined  and  the  causes 
of  action  were  not  separately  stated ;  second, 
on  account  of  a  misjoinder  of  parties  defend- 
ant on  account  of  uncertainties  and  ambigui- 
ties not  necessary  to  notice,  and.  Anally,  a 
general  demurrer  for  Insufficiency  of  the 
complaint  to  state  a  cause  of  action  against 
the  defendants  or  either  of  them,  .The  court 
sustained  this  demurrer,  and,  no  amendment 
being  had,  judgment  was  entered  accordingly. 

It  is  Insisted  by  appellant  that  the  sale 
was  void  because  It  affirmatively  appears  by 
the  complaint  that  no  power  of  sale  was  giv- 
en In  the  Instrument  executed  to  secure  the 
note.  The  Instrument  Is  declared  by  tbe  com- 
plaint to  have  been  in  form  a  trust  deed,  but 
in  fact  a  mortgage.  Trust  deeds  in  this  state 
ordinarily  do,  and  mortgages  may.  confer  a 
power  of  sale.  The  complaint  must  be  con- 
strued most  strongly  against  the  pleader. 
"If  a  fact  necessary  to  his  cause  of  action  is 
not  alleged.  It  must  be  taken  as  having  no 
existence."  Hlldreth  v.  Montecito  Creek  W. 
Co.,  139  Cal.  27,  72  Pac.  305.  If  as  a  fact 
the  usual  and  ordinary  power  of  sale  was  not 
conferred  by  this  deed  of  trust,  it  was  In- 
cumbent upon  plaintiff  to  allege  that  fact; 
otherwise,  It  will  be  presumed  that  the  usual 
and  ordinary  powers  were  therein  contained. 
The  complaint  however,  stated  facts  which, 
if  true,  were  suffldent  to  defeat  the  sale  so 
made,  under  the  circumstances.  Plaintiff 
alleges  that  she  purchased  the  property  sub- 
ject to  the  Incumbrance,  from  which  no  per- 
sonal liability  would  follow,  but  that  after 
she  acquired  tbe  title  she  entered  into  an 
agreement  with  Cribb  and  Sindair  by  which 
she  assumed  tbe  obligation,  in  consideration 
that  the  payment  of  tbe  note  be  extended  un- 
til the  defendant  corporation  should  prepare 
and  deliver  to  plaintiff  an  abstract  of  title. 
This  assumption  of  payment  was  a  sufflcieot 
consideration  for  the  extension  of  time,  and 
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until  such  abstract  waa  fnrnlshed  tbe  note 
did  not  mature,  and  until  ita  maturlt?  and 
default  in  parment  no  authority  reposed  In 
tbe  trustee  to  sell.  This*  of  course,  presup- 
poses good  faith  upon  the  part  of  all  con- 
cerned, and  would  not  conclude  Crlbb  and 
Sinclair  to  the  extent  of  Indefinitely  postpon- 
ing payment  In  the  event  the  corporatiou 
should  fall  for  an  unreasonable  period  to  pro- 
Tide  such  abstract;  but  an  unreasonable  de- 
lay upon  the  part  of  the  abstract  company, 
or  its  refusal  to  carry  out  its  agreement, 
would  be  facts  of  which  Cribb  and  Sinclair 
might  avail  themselves  under  a  notice  of 
rescission  of  the  contract  of  extension,  but, 
having  once  agreed  to  extend  payment  until 
the  abstract  company  furnished  the  abstract, 
they  could  not,  without  notice  to  plaintiff, 
arbitrarily  proceed  to  declare  plalntifTs  de- 
fault. Cribb  and  Sinclair,  having  made  the 
agreemrat  through  which  tbe  time  waa  ex- 
tended, are  estopped  now  to  claim  any  title  ac- 
quired by  sale  made  in  violation  thereof.  In 
addition  to  this,  were  it  even  conceded  that 
under  the  auctions  of  the  complaint  the  sale 
80  made  was  effective,  nevertheless  it  af- 
Qrmatively  appears  that  a  large  excess  above 
the  amount  due  upon  the  note  was  realized 
from  the  sale,  which,  if  not  paid  to  the  trus- 
tee. Is  now  lu  the  hands  of  the  purchasers, 
Cribb  and  Sinclair.  All  of  these  parties  are 
affected  by  the  trust  undertaken  by  the  cor- 
poration, and.  If  the  fact  be  as  allied  in 
the  complaint,  that  the  sale  price  was  in  ex- 
cess of  tbe  amount  required  to  satisfy  the 
Indebtedness,  there  is  sufficient  in  the  com- 
plaint for  an  accounting  as  against  the  trus- 
tee, to  which  proceeding  Crlbb  and  Sinclair 
are  proper  parties  under  the  circumstances 
detailed  In  the  complaint.  There  was  no  mis- 
Joinder  of  causes  of  action  (subd.  4,  {  427, 
Code  Civ.  Proc),  and  that  they  were  not 
separately  stated  was  a  matter  which  could 
not  be  reached  by  a  demurrer  at  the  time 
these  proceedings  were  had ;  the  amendment 
to  section  430,  Code  Civ.  Proc.  (Laws  1907, 
p.  706,  c.  372),  not  then  being  In  force. 

We  think  the  court  erred  lu  sustaining  the 
demurrer,  and  the  Judgment  Is  reversed,  and 
cause  remanded  tor  further  proceedings. 

-   We  concur:  SHAW,  J.;  TAOOART,  J. 


HOMAN  V.  WATER  et  al.    (Civ.  307.) 

<Oonrt  of  Appeal,  Second  District,  Califomia. 
Sept  28.  1908.    Retiearint;  Denied  by 
Supreme  Court  Nov.  27.  1908.) 

1.  ackwowledgment  (8  36*)— ownebship  of 
Peopebtt— Necessity  fob  Ceetificate. 
A  noCaiT  taking  en  acknowledsment  to  a 
d^d  need  not  oerti^  to  the  ownership  of  the 

property. 

[EM.  Note.— For  other  cases,  see  Acknowledg- 
ment. Dec.  Dig.  I  36.*] 


2.  AOKIfOWLBDOUENT  (8  8»)— DEED»— PTOPOSK 
or  CBBTinOATB. 

The  purpose  of  a  oertifleate  of  acknowl- 
edgment to  a  deed  is  to  eaUbllrii  the  identity 
of  the  fxantor  and  the  genuineness  of  the  signa- 
ture. 

[EU.  Note.— For  othn  cases,  sea  Aeknowledf 
ment,  Dec.  Dig.  «  8.*] 

3.  acknowledoubnt  ({  22*)  —  csbtificate— 
Pebsohai.  Kitowexdob — Basis. 

Under  Civ.  Code,  |  1185,  prohibiting  the 
taking  of  an  acknowledgment  unless  tbe  officer 
knows  or  has  satisfactory  evidence  that  the 
person  acknowledging  Is  the  person  who  exe- 
cuted the  instrument,  and  under  section  1189. 
providing  that  tbe  form  of  the  certificate  shall 

be  substantially,  "personally  appeared   > 

known  to  me  (or  proved  to  me  (m  the  oath  of 

 ),  to  be,"  etc.,  a  certificate  of  personal 

knowledge  is  not  justified  by  swearing  the  per- 
son who  executed  tbe  instrument  or  any  other 
person. 

[Ed.  Note.— For  other  cases,  see  Acknowledg* 
ment.  Cent.  Dig.  |  12S ;  Dec.  Dig.  |  22.*] 

4.  ACKNOWLEDOICXNT   (S  22*)— ClBTITICATB— 

NOTABY'S  KnOWLEOGE— REQUIBEUENTS. 
Under  Civ.  Code,  |  11S5,  prohibiting  the 
taking  of  an  acknowledgment  unless  the  officer 
knows  or  has  satisfactory  evidence  through  a 
credible  witness  that  tbe  person  acknowledging 
is  the  person  who  executed  the  instrument,  tbe 
witness  must  be  known  to  the  notary. 

[Ed.  Note.— For  other  cases,  see  Acknowledr- 
ment.  Cent.  Dig.  1  123;  Dec.  Dig.  |  22.*] 

5.  ACKNOWLEOOHERT  (g  48* )~N0TABIB8— DIS- 
OBEDIENCE OF  Statute~Liabii.itt. 

Under  Pol.  Code,  8  801,  making  a  notary 
and  his  sureties  liable  for  bis  official  misconduct 
to  those  Injured  thereby,  a  notary  is  liable  to 
one  auataining  loss  through  his  violation  of 
Civ.  Code,  8  1186,  prohibiting  tbe  taking  of  ao> 
knowledKmeDts  unless  the  acknowledging  per* 
son  Is  ideatified  to  him  in  a  prescriiied  manner. 

[Eld.  Note.— For  otber  cases,  see  Acknowledf* 
ment,  Cent.  Dig.  8  243 ;  Dec  Dig.  8  48.*] 

6.  Acknowledgment  (8  48*)  —  Notabixs  — 
False  CERTiFiCAm— uabilitt. 

Under  Pol.  Code.  |  801,  making  a  notary 
liable  for  official  misconduct  to  those  Injured 
thereby,  a  notary's  liability  for  making  a  false 
certificate  to  an  acknowledgment  does  not  de- 
pend upon  whether  the  acts  of  others  have  con- 
tributed to  the  injury. 

(E3d.  Note.— For  other  cases,  see  Acknowledge 
ment.  Cent.  Dig.  I  243 ;  Dec  Dig.  8  48.*] 

7.  AOKHOWLEDOHENT  (8  65*)— FALSE  CSBTtFI- 
GATE— ASSUHED  NAMES— MAT BBIALITT. 

The  right  of  a  purchaser  of  land  to  rely 
upon  a  false  certificate  to  an  acADOwledgment 
to  a  deed  to  his  vendor  was  not  defeated  be- 
cause the  title  of  bis  vendor  stood  in  an  assum- 
ed name,  since  a  deed  in  that  name  ctmveyed  as 
good  title  as  If  tbe  pn^rty  liad  stood  In  the 
real  name. 

lEA.  Notfc— For  other  cases,  see  Acknowledg- 
ment. Cent  Dig.  8  314;  Dee.  Dig.  |  55.*] 

8.  Vendob  AND  Purchases  (8  229*)— Mibbep- 

BESENTATIONS — EFFECT. 

MisrepresentatioDB  of  a  vendor  relating  to 
matters  of  value  did  not  charge  the  purchaser  to 
further  Inquire  as  to  title. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  8  477 ;  Dec  Dig.  1  229.*J 

9.  DEPOsmoNS  (8  92*)— Exclusion— Obounds 
— Faibness. 

DiHcretioQ  was  not  abused  in  admitting 
plaintiff's  depositions,  though  he  saw  tbe  inter- 
rogatories when  opened  by  the  notary  four  days 
before  one  of  the  depositions  was  taken,  and 
received  what  purported  to  be  a  coj^  (tf  the  In- 
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terrog:mtoiifla  when  the  originali  were  received 
by  tlM  Mtarr  wboi  other  depoiition  wm 
taken ;  mdi  lactB  not  neceMurily  zendeiins  the 
taking  of  the  depoiltlonB  nofur  within  Code 
CiT.  Proa  I  2033,  anthozfaing  the  ndnritm  of 
depositions  In  certain  eaaee. 

[Ed.  Note.— For  other  Mw ,  see  Depodtloite, 
Dec.  Dig.  I  92.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  W.  P.  James,  Judge. 

Action  by  W.  R.  Homan  against  John 
Wayer  and  another.  From  a  judgment  for 
plaintiff,  and  from  an  order  denyliig  a  new 
trial,  defendants  aK»eaL  Affirmed. 

Haneaker  A  Brltt,  for  appellants.  Byron 
L.  Oliver  and  Orant  Jackson,  for  respondoit 

TAG6ABT.  J.  This  Is  an  action  brought 
to  recover  from  the  defendant  Wayer,  as  a 
notary  pablic,  and  the  defendant  corpora-, 
tlon,  as  surety  on  his  notarial  bond,  the  sum 
of  $550,  damages  alleged  to  have  been  sus- 
tained by  reason  of  a  false  and  deceptive 
eerdflcate  of  acknowledgment  made  by  said 
notary.  Judgmoit  was  for  plaintiff,  and  de- 
fendants an>eal  fnm  the  Judgment  and  from 
an  ordra  denying  their  motion  for  a  new 
trial. 

On  the  28tfa  day  of  November,  1903,  plain- 
tiff, who  was  then  living  In  Omaha,  Neb., 
purchased  from  one  J.  A.  Overholtzer,  who 
was  acting  under  the  assumed  name  of  Oarl 
Anderson,  five  acres  of  land  located  In  Pasa- 
dena, Gal.  The  transaction  took  place  In 
Omaha,  and  Overholtzer  as  evidence  of  his 
title  presented  an  abstract  of  title  made  by 
the  Pomona  Abstract  &  Trust  Company 
showing  title  In  the  premises  vested  In  Mary 
E.  Grlswold  and  a  grant,  bargain,  and  sale 
deed  from  Mary  B.  Grlswold  to  Carl  An- 
derson, dated  September  26,  1003.  To  the 
Utter  was  attached  the  certificate  of  ac- 
knowledgment in  question,  wherein  defend- 
ant Wayer,  as  a  notary  public  of  Los  An- 
geles county,  Gal.,  certified  In  the  usual  form, 
mider  date  of  September  26,  1903,  "before 
me,  *  *  *  personally  aroeared  Mrs.  Mary 
E.  Grlswold,  a  widow,  known  to  me  to  be  the 
person  whose  name  Is  subscribed  to  the  with- 
in Instrument,  and  acknowledged  to  me  that 
she  executed  the  same."  Upon  this  showing 
the  parties  entered  Into  a  preliminary  con- 
tract, and  conveyances  vere  executed, 
Plaintiff  made  Inquiry  by  mall  throiuch  par- 
ties residing  near  the  premises  as  to  the  val- 
ue of  the  property.  Its  location,  and  so  forth, 
and,  -apoa  receipt  of  a  certificate  of  title 
from  the  Pomona  Abstract  &  Title  Company 
showing  the  title  regular  In  accordance  with 
the  representations  made  by  Anderson,  the 
deeds  were  recorded,  and  plaintiff  paid  to 
Anderson  fSSO  cash  and  executed  and  dellv- 
ered  a  note  and  mortgage  for  deferred  pay- 
ment of  1500  In  accordance  with  the  contract 

The  person  who  acknowledged  the  Oris- 
woU-AiidenMUi  deed  before  the  defendant 
Wayer  was  not  Mary  EL  Grlswold,  but  one 
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Bmma  W.  Allen,  who  Impersonated  Mary  B. 
Grlswold  in  the  execution  and  acknowledg- 
ment of  that  deed.  Defendant  Wayer  does 
not  contend  that  he  knew  the  woman  whom 
he  certified  to  be  Mary  B.  Grlswold.  His 
knowledge  of  bee  identity  was  gained  by  an 
Introduction  from  Overholtzer,  a  man  whom 
he  did  not  know,  a  reassuring  remark  or 
two  from  this  man,  and  an  "oath"  admin- 
istered to  the  woman  herself  at  the  time  of 
taking  her  acknowledgment.  If  we  were 
permitted  to  consider  the  so-called  "oath" 
of  the  woman  as  proof  or  evidence  upon 
which  the  notary  could  base  his  certificate, 
it  did  not  establish  the  things  which  he  Is 
required  to  know  and  certify.  The  essential 
fact  to  be  known  by,  or  proven  to,  the  no- 
tary is  that  the  person  making  the  acknowl- 
edgment is  the  person  described  In  and  who 
executed  the  Instrument  The  woman  who 
executed  the  deed  was  asked  if  her  name 
was  Mary  B.  Grlswold,  and  If  she  was  the 
sole  owner  of  the  property.  Her  name  might 
have  been  Mary  B.  Grlswold,  and  she  not 
the  person  described  In  the  deed.  The  no- 
tary is  not  required  to  certify  to  the  owner- 
ship of  the  property  (Overacre  v.  Blake,  82 
Cal.  77,  22  Paa  979;  Barnard  v.  Schuler, 
100  Mlnu.  2S9,  110  N.  W.  966),  and  this  only 
Indirectly  bore  upon  the  matter  to  be  cer- 
tified. The  purpose  of  the  certificate  is  to 
establish  the  Identity  of  the  grantor  and 
genuineness  of  the  signature  to  the  deed. 

Section  1185  of  the  Civil  Code  reads:  "The 
acknowledgment  of  an  instrument  must  not 
be  taken,  unless  the  officer  taking  it  knows, 
or  has  satisfactory  evidence,  on  the  oath  or 
affirmation  of  a  credible  witness,  that  the 
person  making  such  acknowledgment  is  the 
Individual  who  Is  described  In  and  who  er- 
ecuted  the  instrument,"  etc.  Section  1189 
provides  "substantially"  the  form  of  the 
certificate,  which  in  the  respect  here  Im- 
portant reads:  "Personally  appeared  , 

known  to  me  (or  proved  to  me  on  the  oath 

of   )  to  be  the  person  whose  name  Is 

subscribed  to  the  within  Instrument  and  ac- 
knowledged that  he  executed  the  same."  A 
certificate  of  personal  knowledge  Is  not  jus- 
tified by  swearing  the  person  who  executed 
the  Instrument  or  any  other  person.  The 
statute  draws  a  distinction  between  those 
"known"  and  those  "proven  to  be"  the  Indi- 
vidual described  In  the  Instrument  In  the 
former  case  no  taking  of  testimony  and  no 
"satisfactory  evidence"  Is  required.  It  is 
sufficient  that  the  officer  knows.  If  the  of- 
ficer does  not  "know,"  then  the  law  makes 
it  his  duty  to  Inform  himself  by,  satisfactory 
evidence  on  the  oath  or  affirmation  of  a  cred- 
ible witness.  In  this  event  he  Is  called  upon 
to  certify  by  whose  oath  It  was  proven  to 
him  that  the  person  whose  acknowledgment 
was  taken  la  the  person  described  In  the  in- 
strument The  witness  whose  oath  the  ex- 
ecution of  the  InstnuncQt  Is  proroi,  wh» 
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the  person  executing  the  lustnuneut  is  not 
previously  known  to  tbe  officer,  must  him- 
self be  known  to  the  notary.  This  ]&  Im- 
plied by  the  requirement  that  the  officer 
shall  certify  that  such  person  is  a  credible 
witness.  A  person  who  is  not  sufficiently 
known  to  the  notary  to  authorize  the  latter 
to  certify  to  his  identity  without  proof  Is 
not  sufflci^tly  known  to  him  to  be  a  cred- 
ible witness  to  prove  either  his  own  or  some 
one  else's  Identity.  When  the  person  seeking 
to  have  his  Identity  certified  does  not  com- 
ply with  these  rules,  the  notary  Is  expressly 
prohibited  from  taking  the  acknowledgment 
at  all.  When  the  notary  does  not  obey  this 
statute,  he  should  expect  to  be  held  liable. 
Joost  V.  Cratg,  131  Cal.  S09,  63  Pac.  840,  82 
Am.  St.  Rep.  874. 

This  Is  not  a  case  where  a  mistake  was 
made  through  Inadvertence,  or  one  In  which 
due  precaution  was  taken,  the  statute  fully 
compiled  with,  and  still  the  notary  was  de- 
ceived. It  is  not  within  the  exception  stated 
in  the  Joost-Craig  Case,  but  comes  clearly 
within  the  rule  of  law  declared  In  the  case 
of  State  V.  Meyer,  2  Mo.  App.  413,  therein 
cited.  The  facts  in  the  Missouri  case  were 
much  less  favorable  to  the  plaintiff  than 
those  here.  The  evidence  there  showed 
throughout  the  transaction  a  sinpilar  disre- 
gard, upon  the  part  of  the  persons  relylug 
upon  the  false  certificate,  of  all  the  precau- 
tions which  are  ordinarily  suggested  by  ex- 
perience of  men  of  adult  years,  and  yet  a 
Judgment  against  the  notary  was  affirmed. 
The  court  says:  "Others  may  have  been 
guilty  of  contributory  negligence ;  but,  if  the 
careless  act  done  by  Meyer  (the  notary)  was 
necessary  to  the  accomplishment  of  the  loBs, 
there  can  be  Uttle  doubt  that,  In  a  proper 
form  of  action,  be  alone  may  be  made  an- 
swerable for  the  resulting  damages."  With 
that  case  and  the  case  of  Oakland  Bank  v. 
Murfey,  68  Cal.  465,  9  Pac.  843  (relied  upon 
by  appellants),  before  It,  the  Supreme  Court 
of  this  state  accepted  the  Missouri  case  as 
authority  and  distinguished  the  Oakland' 
Bank  Case  In  the  opinion  in  the  Joost-Craig 
Case.  It  Is  apparent,  then,  that  the  fact  that 
others  have  aided  In  the  transaction  and 
contributed  to  bring  about  the  conditions 
from  which  the  plalntltTs  loss  arose  does  not 
relieve  defendants  from  liability  for  the  loss 
of  the  plaintiff,  if  the  latter  relied  upon  the 
false  certificate  when  paying  out  his  money. 
In  taking  an  acknowledgment  to  a  deed,  a 
notary's  official  services  are  limited.  He  cer^ 
tlfles  to  the  identity  of  the  grantor  named 
in  the  Instrument,  but  he  has  no  control  over 
the  deed  to  which  his  certificate  Is  attached. 
This  must  be  delivered  to  the  grantee  by  the 
grantor,  or  some  one  on  bis  behalf,  in  order 
to  l)ecome  effective.  No  official  act  of  thp 
notary  in  certifying  an  acknowledgment  to 
a  deed  can  alone  result  In  injury  to  any  one. 
The  deed  cannot  become  the  means  of  de- 
frauding any  •one  until  used  in  some  trans- 


RBPOBTBR.  HCmJU 

action  entirely  outside  of  the  official  duties  of 
the  notary.  For  this  reason  the  statutory 
right  of  action  is  not  dependent  upon  a  show- 
ing that  the  acts  of  others  have  not  con- 
tributed to  the  Injury,  or  defeated  by  a  show- 
ing that  they  have  so  contributed,  if  It  ap- 
pear that  the  party  defrauded  relied  upon 
the  notary's  false  certificate. 

The  terms  "proximate  cause,"  "negligence," 
and  "contributory  negligence,"  as  used  In  ap- 
pellants' presentation  of  the  case,  are  some- 
what misleading  here.  No  official  miscon- 
duct or  neglect  of  a  notary  public  In  taking 
or  certifying  the  adcnowledgment  of  a  deed 
could  ever  be  the  sole  proximate  cause  of 
loss  or  Injury  to  any  person,  but  we  cannot 
for  that  reason  say  no  recovery  can  be  had 
for  a  loss  due  to  a  false  certificate  of  ac- 
knowledgment under  the  provisions  of  sec- 
tion 801  of  the  Political  Code. 

The  evidence  shows,  and  the  court  finds, 
In  effect,  that  plaintiff  here  did  rely  upon  the 
false  certificate  of  the  defendant  This  find- 
ing Is  not  affected  by  the  fact  that  the  title 
of  Overholtzer  to  the  land  stood  in  an  as- 
sumed name.  A  deed  In  this  name  conveyed 
as  good  title  as  If  the  property  had  stood  In 
the  real  name  of  the  party.  Wilson  v.  White. 
84  Cal.  239,  24  Pac.  114;  Eversdon  v.  May- 
hew,  85  Cal.  1,  21  Pac.  431,  24  Pac.  382.  If 
it  be  contended  that  this  circumstance  put 
plaintiff  upon  Inquiry,  It  may  tie  said  that, 
it  he  had  made  Inquiry  as  to  the  identity  of 
the  grantee  In  the  Grlswold-Anderson  deed, 
he  would  have  discovered  that  Overholteer 
was  the  man  he  was  dealing  with;  but  he 
would  also  have  learned  that-  Overholtzer 
and  Anderson  were  one,  and  that  the  title 
of  the  land  was  held  in  the  -latter  name  as 
was  represented  to  blm.  Inquiries  were 
made  by  plaintiff  by  mall  as  to  the  posses- 
sion, the  value,  the  location,  and  character 
of  the  land.  He  found  the  possession  to  be 
that  of  Mrs.  Grlswold,  a  widow  from  Iowa. 
The  misrepresentations  made  by  Anderson 
relating  to  matters  of  value  were  apparently 
discounted  In  the  price  paid.  These  did  not 
of  themsdves  suggest  anything  calling  for  a 
further  Inquiry  as  to  title.  The  possession 
of  the  premises,  as  disclosed  by  plaintiff's  in- 
quiries, was  that  of  the  party  in  whom  the 
title  appeared  to  be  vested  by  the  abstract. 
This  only  confirmed  the  apparent  regularity 
of^  and  made  more  effective,  the  false  certif- 
icate of  the  defendant.  The  evidence  sus- 
tains the  implied  finding  of  the  court  that 
plaintiff  acted  with  ordinary  business  pru- 
dence In  making  inquiry  before  paying  his 
money  to  Overholtzer,  and  Justifies  the  trial 
court's  conclusion  that  the  defendant  Way- 
er's  official  misconduct  was  the  cause  of 
plaintiff's  Injury  and  loss. 

Many  cases  are  cited  and  several  quota- 
tions from  text-writers  presented  by  the  ap- 
pellants to  sustain  the  contention  that  a  pub- 
lic officer  is  answerable  only  to  the  person 
employing  lilm,  or  where  a  certificate  Is  is- 
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sued  to  the  parties  to  the  lustmmeDt  which 
be  certifies.  It  Is  contended  that  the  obllga< 
tlon  of  the  officer  and  bis  sureties  to  pay 
damages  for  loea  resnltlng  from  official  mis- 
conduct rests  upon  a  privity  corresponding 
to  what  Is  called  privity  of  contract,  and  that 
In  order  that  the  injured  party  may  recover 
he  must  establish  relations  analogons  to 
these,  citing  Thompson  on  Negligence,  vol. 
5,  (  6405;  2  Cooley  on  Torts  (3d  Ed.)  782, 
etc  We  do  not  think  it  necessary  to  dis- 
tinguish these  authorities  or  the  cases  upon 
which  they  rest  any  farther  than  they  have 
been  by  declarations  of  the  principles  above 
applied.  The  mle  declared  by  them  Is  ac- 
cepted In  some  Jurisdictions,  but  Is  not  siip- 
ported  by  the  weight  of  authority  (Lammon 
V.  Feualer,  111  U.  S.  21,  4  Sup.  Ct  286,  28 
Lu  Ed.  337;  State  v.  Ryland,  163  Mo.  280, 
63  8.  W.  819),  and  Is  not  consistent  with  tliat 
adopted  in  this  state  at  an  early  date  (Van 
Pelt  T.  Littler,  14  Cal.  194).  and  which  sUU 
continnea  to  be  applied  by  our  Supreme 
Court  (Felonlcher  v.  Stlngley,  142  Cal.  630, 
632,  76  Pac.  504).  No  prlvl^  between  the 
parties  is  necessary  to  recovery.  The  cause 
of  action  arises  from  the  breach  of  official 
duty  by  the  officer  and  the  special  damage 
to  the  injured  party,  Doeg  v.  Coob.  126  Cal. 
213,  58  Pac.  707,  77  Am.  St  Rep.  171. 

The  right  of  action  here  la  statutory,  and 
rests  upon  section  801  of  the  Political  Ode, 
which  reads:  "For  the  official  misconduct  or 
neglect  of  a  notary  public,  he  and  bis  sure- 
ties on  his  official  bond  are  liable  to  the  par- 
ties Injured  thereby  for  all  the  damages  sus* 
talned."  By  section  794  It  Is  made  the  duty 
of  a  notary  to  take  acknowledgments  and 
give  certiflcateB  thereof.  This  must  be  done 
In  accordance  with  law,  or  there  is  a  breach 
of  official  duty.  The  loss  sustained  Is  that 
whldi  Is  the  result  of  official  misconduct  or 
neglect  •  Heldt  v.  Minor,  89  Gal.  118,  26  Pac. 
627 ;  Id.,  113  Cal.  889,  45  Pac.  700. 

There  is  nothing  In  the  record  to  show  an 
abuse  of  discretion  on  the  trial  court's  part 
in  overruling  defendants*  objections  to  the 
Introduction  of  the  depositions  of  the  plaln- 
tlff.  That  the  plaintiff  should  have  seen 
and  glanced  over  the  Intent^atorles  when 
opeaied  by  the  notary  four  days  before  one 
of  the  depositions  was  taken,  and  received 
what  purported  to  be  a  copy  of  the  Inter- 
rogatories by  the  same  mail  as  the  originals 
were  received  by  the  notary,  when  the  oth- 
er dqK>8ltlon  was  taken,  did  not  necessarily 
render  the  taking  of  such  depositions  or 
either  of  them  unfair  under  the  provisions  of 
MCtlon  2033  of  the  Code  of  Civil  Procedure. 

Id  our  opinion,  the  demurrer  to  the  sec- 
ond amended  complaint  was  properly  over^ 
ruled,  and  the  findings  and  decision  And 
tsaple  snKwrt  In  the  evidence. 

jadgmrat  and  order  affirmed. 

Wseooenr:  ALLEN,  P.  J.;  SHAW,  J. 
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(Civ.  524.) 

(Court  of  Appea],  Seicond  District,  California. 
Sept  26,  1908.    Reheaiiog  Denied 
Nov.  28,  1908.) 

1.  PuxNciPAi.  AND  Agent  (S  152*)— Liabili- 
ty or  THIBD  PeBSONS  —  UNAUTnOBIZID 
DEAIJNGB  with  PaiNOIFAX'S  PaOPEBTY. 

As  a  general  nile,  a  principal  may  recover 
the  value  of  property  from  one  to  whom  it  has 
been  transferred  by  an  uoanthor^Eed  act  of  his 
agent. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
^^t,  Cent  Dig.  H  667-569;   De&  Dig.  | 

2.  PEINCIPAI.  AND  AOEHT  (|  148*)— LlABIU- . 

XT  0¥  Third  Pebsonb— Unautuobizbd  Acts 
— Appabbnt  Authobitt  or  Aqbht. 

Under  av.  Code,  |  3543,  providing  that 
where  one  ci  two  Innocent  persons  must  suffer 
by  the  act  of  a  thinl,  he  whose  negligence  ca ne- 
ed the  act  muBt  suffer,  where  a  principal  invests 
his  agent  with  apparent  antiiority  to  dispose  of 

firoperty,  he  may  not  recover  its  vain*  from  an 
nnocent  third  person,  to  whom  it  was  transfer- 
red by  the  agent  in  violation  of  his  aothority. 

[Eld.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  {{  634-^52;  Dec.  Dig.  | 
148.*] 

S.  COBFOBATIONB  (|  431*)— AOBRTS— LlABH.- 
ITT  AS  TO  l^no  FBBBOITB  —  UmnSOLOSBD 
AOBHCT-^QHTB  Or  UHDISCLOBBD  FUNOI- 
PAL. 

I>efendant  employed  a  contracting  firm  to 
build  a  bam,  and  thereafter  the  roof  was  dam- 
aged because  of  defective  construction,  and  the 
contractors  agreed  to  repair  it  they  to  pay  one- 
half  of  the  expense  and  defendant  one-half,  but, 
In  the  meanume,  the  contractois  had  become 
officers  and  stockholders  in  plaintiff  company, 
and  the  woric  was  done  with  plaintiff's  labor 
and  materials,  -which  facts  defendant  did  not 
know  onttt  after  completion  of  the  woik,  but 
supposed  be  was  dealing  with-  the  original  con- 
tractors who  built  the  bam.  ffeU,  that  the 
contract  was  one  made  by  an  agent  in  his  own 
name  for  an  undisclosed  principal,  and  plaintiff 
could  recover  the  amount  due  the  conttactors 
under  the  contract. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  i  1742;  Dec  Dig.  {  431.*] 

4.  Estoppel  (|  66*)— Equitabu  Ebtoppkct- 
Mattebs  Fbegi,iided— Cortbact  Rights. 
Though  plsintiff  was  entitled  to  recover  on 
a  building  contract  made  with  defendant  by 
plaintiff's  agent  in  his  own  name,  in  the  per- 
formance of  which  plaintiff's  materials  were 
used,  plaintiff  having  refused  the  amount  due 
the  agent  under  the  contract,  and  demanded  the 
entire  value  of  the  work  and  materials,  and  de- 
fendant having  paid  the  amount  due  under  the 
contract  to  the  assignee  of  the  company,  whom 
he  snpposed  the  agent  represented,  plaintiff 
was  uereafter  estopped  from  asserting  any 
claim  to  the  amount  under  his  agent's  contract 
'  [Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  S  142;  Dec  Dig.  f  S6.*] 

Ai^al  from  Superior  Courts  Riverside 
County ;  F.  E.  Densmore,  Judge. 

Action  by  the  Wllcox-Rose  Construction 
Company  against  P.  T.  Evans.  From  a  Judg- 
ment for  defendant  and  an  order  denying  a 
motion  for  a  new  trial,  plaintiff  appeals.  Af- 
firmed. 

Thomas  T.  Forteous,  tot  appelant  Pnr- 
Ington  A  Adair,  for  reapondent 
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SHAW,  J.  Thlfl  is  an  action  whereby 
plaintiff  seeks  to  recover  from  defendant  up- 
on an  Implied  contract  for  repairs  made  upon 
a  building.  Judgment  went  for  def^dant, 
from  which,  and  an  order  denying  plaintiff's 
motion  for  a  new  trial,  it  prosecutes  this  ap> 
peal. 

It.  appears  that  the  Lynn-Lewis  Company 
waa  a  corporation,  and  J.  M.  I^n  and  J. 
W.  Lewis  were  officers  thereof.  The  com- 
pany constructed  for  defendant  a  bam,  upon 
the  completion  of  which  defendant  paid  there- 
for In  full,  according  to  the  terms  of  the  con- 
tract under  which  It  was  erected.  Shortly 
.thereafter  the  I^nn-Lewls  Company  ceased 
doing  business,  and  Lynn  and  Lewis  became 
stockholders  and  officers  In  a  new  corporation 
(plaintiff  herein),  known  as  the  Wllcox-Rose 
Construction  Company,  of  which  E.  H.  Bose 
was  pretident  and  general  manager,  J.  M. 
Lewis  vice  president,  and  Lynn  waa  superin- 
tendent of  construction.  On  July  25th,  and 
after  Lynn  and  Lewis  had  become  connected 
with  plaintiff  corporation,  the  roof  of  the 
barn  constructed  by  the  Lynn-Lewis  Com- 
pany fell  Ui,  damaging  the  vehicles  of  de- 
fendant's tenant,  then  occupying  the  bam. 
The  next  day  defendant  called  upon  Lynn 
and  Lewis,  both  of  whom,  unknown  to  de- 
fendant, were  at  the  time  in  the  employ 
of  plaintiff,  with  the  view  of  having  them 
make  good  his  loss  and  damage  resulting 
from  the  fall  of  said  roof,  which  loss  and 
damage  he  claimed  was  due  to  faulty  con- 
struction thereof,  for  which  the  Lynn-Lewis 
Company  was  responsible.  This  conference 
resulted  in  a  contract  made  between  Lynn 
and  XiCwis  and  defendant,  whereby  it  waa 
agreed  that  the  latter  should  have  the  ve- 
hicles repaired,  and  that  Lynn  and  Lewis 
should  repair  the  roof  and  the  cost  thereof 
be  divided  between  the  parties ;  or,  using  the 
language  of  Lynn,  with  whom  the  contract 
was  made,  and  who  testified  for  plaintiff, 
"the  I^rnn-Lewis  people  should  stand  one 
half  and  Evans  the  other  half."  In  accord- 
ance with  this  arrangement  t^sm  and  Lewis 
repaired  the  bam,  and  In  tiie  inosecution  of 
the  work,  imknown,  however,  to  defokdant, 
used  materials  thereon  belon^ng  to  plaintiff, 
and  the  labor  necessary  In  making  said  re- 
pairs was  performed  1^  men  in  the  employ 
of  and  paid  by  plaintiff.  Ijyim,  as  an  of- 
ficer of  plaintiff  to  wit,  Buperlntendoit  of 
construction,  bad  diarge  of  these  max  and* 
control  of  the  material  beUmglng  to  plain- 
tiff. I^rnn  and  Lewis  did  not  pay  plaintiff 
Cor  the  labor  done  and  matcarlala  famished 
in  performing  said  work,  but  had  the  same 
charged  to  deftndant  upon  the  boolu  of 
plaintiff.  Some  time  after  tlie  completion  of 
the  work,  plaintiff  presetted  a  bill  to  defend- 
ant for  the  mttn  cost  of  making  the  repairs 
upon  the  building,  wherei^on  defendant  de- 
nied that  be  had  ever  made  any  contract  with 
plaintiff  for  doing  said  work,  and  disclaimed 
any  indebtedness  by  reason  thereof  to  plain- 


tiff. Defendant,  according  to  the  testimony 
of  Mr.  Rose,  presidrat  of  plaintiff,  stated  to 
him  that  there  was  In  the  neighborhood  of 
$100  unpaid  under  his  contract,  and  offered 
to  pay  plaintiff  this  balance,  due  und^  bis 
contract  to  I^n  and  Lewis;  but  Hr.  Rose 
refused  to  accept  the  same.  Insisting  upon 
the  payment  of  the  full  cost  of  making  re- 
pairs upon  the  bara,  without  reference  to 
the  contract  made  between  defendant  and 
Lynn  and  Lewis.  Thereafter  defendant  paid 
this  sum,  constituting  the  balance  due  to 
Lynn  and  Lewis,  to  the  assignee  of  the  Lynn- 
Lewis  Company.  While  there  is  some  con- 
flict in  the  evidence,  we  think  It  clear  that 
Kvans  dealt  with  Lynn  and  Lewis  as  repre- 
sentatives of  the  company  which  had  erect- 
ed the  bam,  and  which,  he  asserted,  by  rea- 
son of  Its  negligent  construction  thereof, 
should  make  the  repairs.  He  did  not  know 
plaintiff  In  the  transaction,  nor  that  It  had 
anything  to  do  with  the  repairs,  until  some 
time  after  the  completion  of  the  work. 

Appellant's  contention  is  that,  not  only  the 
material  used,  but  the  labor,  including  that 
of  Lynn  himself,  belonged  to  it,  and  that;  as 
Evans  received  the  benefit  of  such  labor  and 
material.  It  should  recover  from  him  the  rea- 
sonable value  thereof,  without  regard  to  the 
contract  under  which  the  repairs  were  made. 
The  graieral  rule  Is  that  a  principal  may  re- 
cover the  value  of  his  own  property  frran  a 
third  person  where  it  has  be^  transferred 
to  such  person  by  an  agent  In  violation  of 
his  duty  to  his  principal.  Section  543,  Clark 
and  S^les,  Law  of  Agency;  Harpendlog  t. 
Meyer,  65  Cal.  655;  Gllmore  v.  Newton, 
d  Allen  (Mass.)  171,  86  Am.  Dec.  749.  Where, 
however,  the  agent  is  Invested  with  appar- 
ent authority  to  dlmtose  of  property,  and  by 
the  principal  held  out  as  possessing  authority 
to  use  materials  and  labor  of  bis  principal, 
such  redress,  notwithstanding  the  agoit'a 
WTongfnl  act,  wiU  be  denied  against  an  In- 
nocent third  person,  for  the  reasm  tiiat, 
'*whare  oae  of  two  Innocent  penHma  must  snf- 
fer  by  the  act  of  a  third,  be,  by  vfaose  neg- 
ligence it  happened,  mnst  be  the,  sufferer.** 
Section  S543,  Civ.  Code;  M^ear  v.  Bourn* 
122  Cal.  621,  65  Pac.  696;  Sehnltz  T.  McLean. 
98  CaL  829.  28  Pac.  1053 ;  Ruiz  v.  Norton,  4 
Cal.  856,  60  Am.  Dec.  618.  Conceding,  as 
shown  by  the  erldence,  that  Lynn  wrongfully, 
and  In  violation  of  the  duty  Imposed  upon 
him  as  an  agent  and  an  officer  of  ai^Uant, 
appropriated  materials  and  the  labor  of  on- 
ployCs  belonging  to  appellant,  In  the  pecTorm- 
ance  of  a  contract  made  witii  Etvans,  the  la& 
ter  was  wholly  Innocent  The  wrong  pope- 
trated  by  Lrnn  was  dne  entirely  to  tbe  fiict 
that  appelant  bad  placed  blm  in  a  position, 
as  superintendent  constmction,  where  bis 
orders  commanded  the  obedience  of  appel- 
lant's employes  with  referoice  to  the  work 
they  should  do,  and  bis  direction  as  to  the 
delivery  of  materials  to  be  used  In  bulldlngai. 
the  constmction  and  repair  of  which  were 
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of  aswannetit  toIIi  for  ddn  containeA  wttUn 

the  county,  he  shall  only  receive  the  actual  coat 
by  him  incurred  la  preparing  such  rolls,  con- 
templated that  the  aaseaBor  should  not  be  re- 

Sniied.  at'hia  own  oxpenw,  to  do  «Ktn  wik 
1  preparing  inch  rolls. 

[Ed.  Note.— For  other  cases;  see  Taxation, 
Dec.  Dig.  §  549  *] 

8.  Taxation  (fi  410*)  —  Assesbobs  —  Duns*— 
Delegation. 

Under  County  Oovemment  Act  1897  (St. 
1807,  p.  604,  c.  277],  {  160,  sabd.  7.  reqairlng 
the  county  asBeBSor  to  prepare  certified  copies  of 
assessment  rolls  for  cities  within  the  county, 
and  to  file  with  the  county  auditor  a  sworn 
statement  showing  the  persons  paid,  and  the 
amonnts  itaid  to  eadi  for  such  rolls,  and  to  ac- 
count forthwith  and  iiay  over  to  the  county  any 
difference  between  such  cost  and  the  amount  al- 
lowed him  for  the  work,  the  assessor  is  required 
to  make  such  rolls  as  a  part  of  bis  official  doty, 
which  be  cannot  delegate  to  another. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  S  676;  Dec  Dig.  {  410.*] 

4.  Taxation  «  570*)  —  OFfTCOB— Violatioh 
OF  DuTT— Action  on  Bond. 

Where  a  county  assessor,  notwithstanding 
his  duty  to  officially  prepare  a  copy  o(  the  a»- 
sessment  roll  for  a  city  within  the  county  and 
certify  the  actual  cost  thereof  to'  the  counts- 
auditor,  as  reqnlred  by  County  Oovemment 
Act  M  (8t  3^,  p.  004,  CL  Zrf),  I  leo.  aubd. 
7,  contracted  with  me  of  fala  d^nties  for  tbs 
making  of  the  roll,  the  county  in  an  action 
against  the  assessor  and  hie  bondsmen  for  viola- 
tion of  duty,  waa  entitled  to  prove  by  the  con- 
tractor the  nomber  of  days  be  waa  employed 
In  making  the  copy,  and  the  namM  of  the  per- 
sons employed  in  assisting  him,  and  the  amounts 
paid  for  their  services. 

[E^.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  %  B70.»] 

Appeal  from  Superior  Court,  Alameda 
County;  Henry  A.  Helvln,  Judge. 

Action  by  Aiameda  County  against  Henrj' 
P.  Daltou  and  otbera.  From  a  Judgment 
for  plaintiff,  and  trma  an  order  denying  dfr 
fendants*  motion  for  a  new  trial,  they  ap> 
peal.  Affirmed. 

Campbell.  FltzseraM,  Abbott  ft  FowlMV 
for  appellants.  Attorney  Qoieral  Webl^  fin 
respondent 

COOPBB,  P.  J.  This  action  waa  brought  to 
recoTfir  of  defendant  Henry  P.  Daltoo^  the 
assesBOT  of  Alameda  county,  and  the  otber 
defaidants  as  sureties  on  his  official  bond, 
the  sum  ct  92,600,  being  the  amount  recetv- 
ed  by  said  Dalton  from  the  dty  of  Oakland 
for  making  a  certified  copy  of  the  assessment 
roll  of  said  county  of  Alameda  for  the  year 
1902,  so  far  as  It  pertains  to  property  situate 
in  the  dty  of  Oakland,  less  the  actual  cost  In- 
curred by  said  Dalton  In  preparing  said  roll. 
The  case  was  tried  before  the  court  with- 
out a  jury,  and  findings  filed,  *on  which 
judgment  was  entered  for  plaintiff  In  the  sum 
of  $1,909,  with  costs.  Defendant  made  a  mo- 
tion for  a  new  trial,  which  was  denied.  This 
appeal  Is  from  the  Judgment  and  the  order 
denying  the  motion  fw  a  new  trial. 

As  stated  by  appellants  In  tbdr  opening 
toltf,  the  question  In  ttw  case  la  as  to  the 
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under  bis  control  as  such  superintendent  re- 
ceived inompt  attention.  We  are  not  un- 
nUndfoI  of  tiie  fact  that  aw^ftnt  Insists 
ttiat  hjaa  was  without  sndi  authority.  The 
fact  remains,  however,  that  he  did  perform 
ttw  work  at  the  expense  of  appelant  cwpora- 
tton,  of  which  he  was  the  superlatendait  of 
couslnictlOD,  and  it  was  undoubtedly  by  rea- 
mtm  of  his  connection  with  the  company  In 
nicdi  capacity  that  he  was  rubied  to  per- 
petrate the  fraud  upon  appelant 

The  case  is  one  of  a  contract  made  with  a 
third  party,  by  an  agent  in  his  own  name, 
for  an  undisclosed  principal,  and  notwith- 
standing the  fact  that  Brans  had  dealt  with 
I^yun  and  IJewls  as  representing  the  Lynn- 
I^ewls  Company,  appellant  might  neverthe- 
less have  maintained  an  action  against  Brans 
upon  the  contract,  and  recovered  from  him 
midi  sum  as  might  be  due  and  unpaid  under 
tlie  terms  of  the  contract  to  I^mn  and  Lewis. 
It  appears  that  when  Mr.  Bose,  tlie  ^«sldent 
of  appellant,  presented  the  bill  tot  the  work 
to  EWans,  and  informed  him  that  the  work 
and  mat»ial8  tiad  been  furnished  by  appel- 
lant, Evans,  althouf^  he  disclaimed  any  con- 
tract with  appellant,  did,  according  to  the 
testimony  of  Rose,  offer  to  pay  to  appellant 
the  sum  of  $99.S6,  then  In  the  bands  of  re- 
qiMndent,  and  due  under  the  contract  m^e 
with  Ijyim.  Appellant  declined  to  accept  this 
■nm,  or  In  any  way  recognize  the  contract 
under  which  the  work  was  done,  and  there- 
after, the  Lynn-Lewis  Company  having  made 
an  assignment,  Ejvans  applied  the  money  so 
disdalmed  by  appellant  to  the  discharge  of 
other  indebtedness  of  the  Lynn-Lewis  Com- 
pany. wUch  disposition  received  the  approv- 
al of  the  assignee  of  said  company.  Appel- 
lant was  therefore  estopped  from  asserting 
any  dalm  or  right  to  such  sum. 

The  Judgmcsit  and  order  appealed  from  are 
affirmed. 

We  concur:  ALLEN,  P.  J.;  TAOOABT,  J. 


ALAMEDA  OOUNTY  v.  DAI/TON  et  al. 

(Cir.  209.) 

(Coart  of  Aimeal,  First  District  California. 
Sept.  14,  fOOS.    Rehearing  Denied  by 
Supreme  Court  Nor.  13,  1908.) 

3.  Taxation  (f  570*)  —  Coufti  Assbsbob  — 

GOHTSACT— PbBSOITAI.  InTSREST— EviDKNCE— 

Sdpficibkct. 

Evidence,  In  an  action  against  a  county  tax 
asBsssor,  held  to  Justify  a  finding  that  he  did  not 
let  an  independent  ctutract  for  making  a  cer- 
tified copy  of  the  assessment  roll  of  the  county 
■o  far  as  It  pertained  to  property  situated  in  the 
dty  of  Oakland  for  the  benefit  of  such  city,  but 
that  1m  was  personslly  intersstad  In  such  work. 

[Ed.  Note^For  oUwr  eases,  see  Taxatl<m, 
Dec.  Dig.  I  OTO.*] 

2.  Taxatiok  (8  640*)  ~-  AssissoBS  —  Exma 

WOIK. 

County  Government  Act  1897  (St  1897,  p. 
DM.  e.  277),  1 100,  subd.  7,  providing  that,  when 
tha  asiaasmr  Is  teqnlxed  1^  law  to  make  ooidea 
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proper  dieposltlon  of  the  money,  recelTed  by 
tbe  assessor  trom  the  city  of  Oakland  for  mak- 
ing the  certified  copy  of  the  assessment  roll, 
80  far  as  it  pertains  to  said  dtj  of  Oakland. 
This  Is  the  main  question  In  the  case,  and  tbe 
only  one  that  need  be  fully  discussed.  It  Is 
made  tbe  duty  of  the  assessor  to  furnish,  to  in- 
corporated cities  or  towns,  upon  request,  on  or 
Iwfore  the  third  Monday  In  July  of  each  year, 
"a  complete  certified  copy  of  his  assessment 
book  so  far  as  such  assettsment  book  pertains 
to  property  within  the  limits  of  said  Incorpo- 
rated cities  and  towns.  The  assessor  may 
charge  Incorporated  cities  and  towns  fire  cents 
per  folio  of  100  words  for  each  c<^y  of  his  as- 
sessment book  furnished  such  incoiporated 
cities  and  towns."  Pol.  Code,  t  8653.  It  Is 
provided.  In  County  GoTemment  Act  1807 
(St  1897,  p.  604,  c.  277),  as  to  the  classes 
of  counties  to  whicb  the  county  of  Alameda 
belongs  (section  160,  subd.  7),  as  follows: 
"  ♦  ♦  *  Provided  however  that  should  the 
assessor  be  directed  by  any  law,  or  by  any 
order  of  the  board  of  supervisors,  or  by  any 
Inanldpall^  within  said  counties  of  the  third 
class,  to  prepare  maps,  plats,  block  books  for 
tbe  use  of  the  county,  or  assessment  rolls 
for  the  use  of  any  municipality,  then  said  as- 
sessor shall  only  receive  the  actual  cost  by 
him  Incurred  in  making  or  preparing  such 
maps,  plats,  block  books  or  assessment  rolls, 
and  provided  further  that  be  shall  file  with 
the  county  auditor  a  sworn  statement,  show- 
ing tbe  persons  to  whom,  and  the  amounts 
paid  to  each,  for  such  maps,  plats,  block 
books  or  assessment  rolls;  and  he  shall  ac- 
count forthwith  and  pay  over  to  the  county 
any  difference  between  such  cost  and  the 
amount  so  allowed  him  for  such  work."  And 
section  216  of  said  county  government  act 
provides  as  follows:  "All  salaried  officers 
of  the  several  counties  of  this  state  shall 
^arge  and  collect  for  the  use  of  their  respec- 
tive counties,  and  pay  into  tbe  county  treas- 
ury on  the  first  Monday  in  each  montb,  the 
fees  now  or  hereafter  allowed  by  law  In  all 
cases,  except  where  such  fees  or  a  percentage 
thereof  is  allowed  such  officers,  and  except- 
ing also  such  fees  as  are  charged  against 
the  county." 

Under  tbe  above  provisions  tbe  appellants 
do  not  claim  that  the  assessor  is  allowed  to 
make  any  personal  profit  to  himself  for  such 
certified  eoples  furnished  to  Incorporated 
dtles  or  towns,  but  they  Insist  that  the  evi- 
dence tn  this  case  shows  that  the  assessor 
let  the  contract  to  one  Miller  to  make  the 
certified  copy  of  the  assessment  books  re- 
quired by 'the  city  of  Oakland,  at  tbe  sum 
of  five  cents  per  folio;  that  such  sum  waii 
the  reasonable  value  of  making  such  copy 
of  tbe  assessment  roll,  and  that  tbe  assessor 
actually  paid  Miller  tbe  whole  $2,650,  re- 
c^Tlng  no  part  thereof  himself.  Tbe  trial 
court  found  otherwise,  and  the  evidence  In 
our  opinion  JustLfles  tbe  findings.  Miller  was 
a  depaty  in  the  assessor's  office,  receiving 
a  monthly  salary  of  f  100  pet  month,  paid  Ytj 


the  county  of  Alameda,  and  received  such 
salary  during  the  time  be  was  engaged  In 
preparing  tbe  certified  copy.  He  was  assist- 
ed tn  the  work  by  the  other  deputies  in  the 
office,  all  of  whom  were  being  paid  their  reg- 
ular salaries  1^  the  county,  and  none  of 
whom  ai^pears  to  have  been  paid  any  ertra. 
compensation  with  the  exception  of  f33.35 
paid  to  one  Wilson,  and  $20  paid  to  one 
Stoddard.  Nor  does  it  appear  that  the  other 
deputies  demanded  or  asked  for  any  extra 
compwsatlon.  It  is  true  that  Miller  testified 
that  he  received  f 2,650  from  Daltw  for  mak- 
ing the  copy;  but  be  stated,  in  other  parts 
of  his  testimony,  that  tbe  reason  be  had  not 
paid  any  other  deputies  who  assisted  in  mak- 
ing the  copy  was  because  the  matter  was  In 
litigation,  and  that  he  had  never  apedfled 
what  he  would  pay  them.  It  Is  evideit  that 
If  Miller  was  really  paid  (2,650  by  Dalton, 
and  hired  his  own  assistants  to  make  the 
copy,  the  litigation  between  Dalton  and  the 
county  did  not  concern  him.  The  testimony 
of  Miller,  to  the  effect  that  Dalton  Immediate- 
ly gave  him  his  promissory  note  for  $2,600, 
the  contract  price  for  doing  tiie  work,  and 
that  Dalton  afterwards  gave  him  a  check 
in  payment  of  the  note — which  check  was 
produced  and  marked  "Paid" — is,  to  say  the 
least,  peculiar.  The  usual  way  would  have 
been  for  Miller  to  wait  until  the  county  had 
paid  for  the  work,  as  the  contract  was  for 
his  braeflt,  and  he  was  not  paying  out  any 
money  to  have  the  work  done.  Dalton  tes- 
tified that  he  received  the  particular  $2,600 
from  the  county,  and  that  no  part  of  that 
money  was  paid  to  UUler.  The  copy  of  tbe 
assessmebt  so  made  was  made  In  27  volumes, 
a  great  portltm  of  which  warn  printed  mattor 
already  printed  In  the  volumes  at  the  time 
the  copying  was  done.  These  volumes  cost 
tbe  county  |10  to  $13  per  volume.  Tbe 
amount  of  printed  matter  In  tbe  volumes  Is 
shown  to  have  been  24,468  folios  out  of  tbe 
entire  63,000  folios,  or  nearly  one-half,  for 
which  tbe  dty  of  Oakland  paid  the  $2,600. 
It  seems  at  least  improbable  that  Miller  re- 
ceived $2,600  from  Dalton  for  10  days'  work 
by  himself  add  the  other  deputies  in  tbe  of- 
fice, each  of  whom  was  receiving  a  salary 
from  the  county  for  copying  into  27  volumes, 
which  volumes  were  paid  for  by  the  county 
and  used  In  making  the  copies.  Tbe  volumes, 
printed  matter.  Ink,  paper,  salaries  of  dep- 
uties, and  the  office  in  which  the  work  was' 
done  were  all  paid  for  by  the  county.  We 
do  not  find  tbe  evidence  in  the  record  on 
which  the  court  based  its  allowance  of  $601 
to  Dalton,  but  we  presume  it  was  upon  some 
basis  or  calculation  by  which  the  court  in- 
tended to  allow  the  reasonable  value  of  tbe 
extra  copying  done  in  Dalton's  office.  The 
county  government  act  contemplated  that 
the  assessor  should  not  be  required,  at  his 
own  expense,  to  do  extra  work  in  preparing 
copies  of  the  assessment  roll  for  munldpall- 
ties,  for  it  expressly  provides  that  when  tba 
assessor  Is  by  law  teqolred  to  make  soch 
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copies,  he  "ehall  only  receive  the  actual  cost 
1^  him  Incurred  In  making  or  preparing  such 
*  *  *  assessment  rolls."  It  was  the  offl- 
dal  duty  of  the  assessor  "to  make  the  certified 
copy  of  the  assessment  roll,  and  not  to  dele- 
gate such  official  dnty  to  another  or  third  par- 
ty. This  Is  further  shown  by  the  provision 
In  the  same  section  that  the  assessor  "shall 
file  with  the  county  auditor  a  sworn  state- 
ment, showing  the  persons  to  whom,  and  the 
amounts  paid  to  each,  for  such  •  •  *  as- 
sessment rolls,  and  that  he  shall  account 
forthwith  and  pay  over  to  the  county  any  dlf- 
feroice  between  such  cost  and  the  amount  so 
allowed  him  for  such  work."  If  imder  the 
above  provision  the  assessor  was  compelled 
to  onploy  extra  help,  he  could  make  his 
verified  statement,  giving  the  names  of  the 
persons  employed,  and  the  sum  paid  to  each 
person,  and  thus  be  saved  from  paying  the 
amomnts  from  his  own  pocket  To  Illustrate 
what  the  expense  would  have  been  to  the 
assessor  in  this  case  bad  he  employed  the 
extra  help  and  attended  to  the  matter  hlm- 
s^,  we  find  the  time,  given  by  Miller,  that 
he  was  engaged  with  the  deputies  in  making 
the  copies  was  10  days,  and  that  the  itum- 
heae  of  deputies,  including  himself,  was  13. 
IB  times  10  is  130,  which,  at  $4  per  day— be* 
ing  about  the  wages  paid  the  deputies,  who 
receired  $100  per  monUi — ^would  amount  to 
$Q2a  The  court  alloweA  $001,  which  Indeed 
appears  to  be  liberal. 

The  court  did  not  enf  in  allowing  questions 
to  be  asked  by  plalntllTs  counsel  of  Miller 
as  to  the  number  of  days  he  was  employed 
In  making  the  c<^les,  the  names  of  the  par- 
tlea  employed  In  assisting  falm,  and  the 
amount  of  money  i>aid  to  each  for  such'  serv- 
ices. 

The  Judgment  and  order  are  affirmed. 
W«  ooiunr:  HALL,  J.;  KERBIOAN*  J. 


STDBGSON  TACOMA  IBASTKBN  B.  CO. 
(Snprane  Court  of  WasUngton.  Nov.  20, 190a} 

^uz.  (I  226*)— InffTBCcnons  —  Wbittek  Iir- 

nsucnoNS— "In  WamiTo." 

An  oral  charge  of  the  court,  taken  down  by 
the  stenographer  in  the  employ  of  both  parties 
to  report  the  proceedings  in  the  canse,  U  In  writ- 
log  within  Laws  1908,  p.  120,  c.  81,  |  1,  sobd. 
4,  providing  that  on  request  of  elthn  party  the 
diune  mnst  be  in  writing,  and  that  a  steno- 
grapnlc  report  thereof  shall  be  considered  a 
diarge  in  writing. 

[Ed.  Note.— Fot  other  cases,  see  Trial,  Gent 
Dig.  I  S22;  Dec.  Dig.  |  226.* 

For  other  deflnitiotu,  lee  Words  and  Phrases, 
VOL  8,  pp.  7538-75in 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty ;  Geo.  T,  Held,  Judge. 

Action  by  Benjamin  F.  Sturgeon  against 
the  Tacoma  Eastern  Railroad  Company. 
Tnm  an  order  grantli^  a  new  trial  after 
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verdict  for  d^endant,  it  aK>eala.  Beversed 
and  remanded. 
See,  also,  98  Pac.  526. 

Hayden  &  Langhome,  for  appellant  Bur- 
key,  O'Brien  &  Burkey,  for  respondent 

RUDKIN,  J.  This  was  an  action  to  recov- 
er damages  for  personal  injuries.  At  the 
conclusion  of  the  testimony  the  plalntlfr  re- 
quested the  court  to  charge  the  Jury  in  writ- 
ing, but  the  request  was  refused,  and  the 
Jury  were  instructed  orally.  A  verdict  was 
thereafter  returned  in  favor  of  the  defend- 
ant, and  the  plaintiff  moved  for  a  new  trial. 
The  new  trial  was  granted  for  the  sole  rea- 
son that  the  court  erred  in  refusing  to  charge 
the  Jury  in  writing  as  requested,  and  from 
the  order  granting  the  new  trial  this  appeal 
is  prosecuted. 

It  appeared  from  the  bill  of  exceptions 
that  there  was  present  at  the  trial  "a  ste- 
nographer, who  was  In  the  employ  of  both 
parties  to  report  all  the  proceedings  in  said 
cause,  and  who  did  report  all  such  proceed- 
ings by  taking  the  same  down  in  shorthand, 
and  either  of  said  parties  was  and  is  en- 
titled to  a  transcript  of  said  proceedings  by 
paying  the  charges  of  the  stenographer  there- 
for." These  facts  bring  the  case  squarely 
within  the  decision  of  this  court  In  Collins 
T.  Hufnnan,  03  Pac.  220.  In  construing  the 
statute  requiring  the  court  to  charge  the  Ju- 
ry in  wrltli^  when  requested  so  to  do,  the 
court  there  said:  **It  Is  next  contended  that 
the  court  Instructed  the  Jury  orally,  and  that 
this  was  error  In  view  of  the  fact  that  ap- 
pellants had  seasonably  requested  written  in- 
structions. The  record  shows  that  one  ste- 
nographer was  employed  by  both  parties  to 
report  the  case  at  the  trial,  and  that  she 
did  report  it,  including  the  taking  of  the 
court's  instmctlons.  She  was  therefore  un- 
der the  control  of  both  parties.  The  perti- 
nent part  of  the  statute  upon  this  subject  is 
found  in  subdivision  4,  f  1,  p.  120,  c.  81,  Laws 
1903,  as  follows:  'When  the  evidence  Is  con- 
cluded, either  party  may  request  the  Judge 
to  charge  the  Jury  in  writing,  in  which  event 
no  other  charge  or  instruction  shall  be  given, 
except  the  same  be  contained  In  the  said 
written  charge;  •  •  ♦  provided,  further, 
that  whenever  In  the  trial  of  any  cause,  a 
stenographic  report  of  the  evidence  and  the 
charge  and  Instructions  of  the  court  Is  tak- 
en, the  taking  of  such  charge  or  instructions 
by  the  stenographic  reporter,  shall  be  con- 
sidered as  a  charge  or  instruction  in  writing 
within  the  meaning  of  this  section.*  Appel- 
lants contend  that,  on  the  authority  of  State 
V.  Mayo,  42  Wash.  540,  85  Pac.  2S1,  the  In- 
structions as  glv&i  by  the  court  in  the  case 
at  bar  were  not  in  conformity  with  the  above 
statute.  In  the  case  cited  It  was  said  that 
there  were  two  stenographers  present  at  the 
trial  taking  a  report  of  the  case,  due  emplc^- 
ed  on  behalf  of  the  prosecnting  attovn^,  and 
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the  other  br  tiie  dgrendaTit  Under  such  dr- 
cimutances,  it  wu  held  tliat  tbB  court  was 
not  relieved  firom  tlie  obligation  to  Charge 
tiie  Jmy  In  writing;  the  request  Oerefor 
having  been  made.  It  was  stated  In  effect 
that^  In  order  to  relieve  the  court  of  this  ob> 
ligation,  the  stenographer  present  must  be 
an  official  Btenograpber,  or  one  under  the  di- 
rection and  control  of  tlie  court,  *so  that  a 
copy  of  the  charge  oonld  be  had  If  applica- 
tion to  the  court  should  be  made  llierefor.' 
It  was  held  that  a  stenc^raphw  employed 
by  one  of  the  parties  only  Is  not  so  under 
the  control  of  the  court  that  he  can  be  re- 
quired to  furnish  a  copy  of  any  part  of  the 
proceedings  either  to  the  court  or  to  the  op- 
posing party.  The  holding  was  baaed  upon 
the  ground  that  the  report  of  a  stenographer 
employed  by  one  party  only  becomes  the  pri- 
vate prop^ty  of  that  party,  which  is  no 
doubt  correct  Appellants  contend  here  that 
the  stenographs  employed  in  this  case  was 
not  under  the  control  of  the  court,  and  was 
not  an  official  stenographer.  Strictly  speak- 
ing there  is  mid»  our  statutes  no  such  per- 
son as  an  official  court  stenographer,  but  a 
stenographs  may  be  so  related  to  both  the 
parties  in  a  cause  as  virtually  places  him  un- 
do: the  direction  of  the  court  We  think  this 
Is  true  where  one  stenognvher  Is  employed 
by  both  parties  to  report  a  trial.  Such  a  re- 
porter Is  under  the  direction  of  either  party, 
and  if  the  Interest  or  advantage  of  either 
party  requires  that  copies  of  Instructions 
which  the  reporter  has  taken  shall  be  fur- 
nished to  the  court  or  to  such  party,  the 
copies  must  be  forthcoming.  It  the  statute 
quoted  la  to  be  given  any  force  at  all,  it 
would  seem  that  the  court  complied  with  its 
provisions  In  this  case.  The  statute  was 
jMBsed  with  knowledge  that  we  tiave  no  of- 
ficial stenographers,  and  in  view  of  that  fact 
we  think  It  was  intended  to  meet  Just  such 
cases  as  the  one  at  bar.  This  holding  In  no 
way  conflicts  with  State  v.  Mayo,  supra,  the 
^cts  of  which  were  materially  different  from 
those  now  before  us."  There  Is  at  least  ap- 
parent conflict  between  the  decision  Just 
cited  and  the  language  of  the  court  in  Mc- 
intosh V.  The  SawmUl  Phoenix,  91  Pac.  980 ; 
but  In  the  latter  case  the  judgment  was  re- 
versed on  other  grounds,  and  the  failures  of 
the  court  to  charge  the  jury  In  writing  was 
only  referred  to  Incidentally.  If  the  object 
of  the  statute  requiring  written  Instructions 
Is  to  enable  parties  to  present  to  the  appel- 
late court  the  rulings  of  the  court  below  In 
the  very  language  of  that  court  (Rising  Sun 
&  yersallles  Turnpike  Oo.  v.  Conway,  7  Ind. 
187)  we  think  that  object  Is  fully  satisfied 
when  the  diarge  of  the  court  is  taken  down 
by  a  stenographs  In  the  employ  of  both  par- 
ties to  the  action. 

The  court  therefore  erred  in  granting  the 
new  trial  for  the  reason  assigned,  and  for 
this  error  the  order  Is  reversed,  and  the 


cause  Is  remanded,  with  directions  to  enter 
judgment  on  the  verdict 

MOUNT,  DUNBiEB,  and  BOOT,  JJ.,  con^ 
cnr.  HADLBX,  a  J.,  and  GBOW.  J„  took 
no  part 


STATE)  V.  POLLMAN. 
(Snpreme  Court  of  Washington.  Mor.  18, 19083 

1.  PHTSIOIANS  AXO  SUBSSOKB  0  6*)— PlAO- 

tioikg  without  authobitt —^'pbactjoxho 
Medicine." 

The  act  regulating  the  practice  of  medicine 

g«B.  LawB  1889^,  p.  119,  |  8,  as  amended  by 
ws  1901,  p.  60,  c.  4^  forbids  the  practice 
of  medicine  or  sareeEy  within  the  state  without 
the  license  required  by  the  act  and  provides  that 
any  i>erBOQ  shall  be  deemed  as  practicing  witiiin 
the  act  who  shall  have  and  maiotain  an  office 
or  place  of  baainesB  with  bis  or  her  name  and 
the  words  "PhyaiclaD"  or  "Burgeon,**  "Dr.," 
"M.  D.,"  or  "M.  B."  in  public  view,  or  shall  as- 
some  or  advertise  the  title  of  "Dr."  or  any  title 
which  shall  tend  to  show  that  the  pereon  assum- 
ing or  advertiaine  the  same  is  a  lawful  prac- 
titioner of  any  of  the  branches  of  medicine  or 
sarsery  nnder  the  laws  of  this  state.  Defendant 
maintained  an  office  In  front  of  and  on  the  doon 
of  Which  he  caused  his  name  to  be  lettered  with 
the  words  "Phyaidan"  and  "Dr.,"  and  poblished 
an  advertisement  in  a  daily  newspaper  in  which 
be  used  the  title  "Dr."  before  bis  name.  Held, 
that  defendant  had  violated  the  act  relating  to 
the  practice  of  medicine,  although  In  his  use 
of  the  word  "Physician"  he  prefixed  the  words 
"osteopathic  and  magnetic^"  or  the  word  "dmg- 
lesB." 

[Ed.  Note.— For  other  eases,  see  Physidans 
and  Sargeons,  Dec.  Dig.  {  6.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  648S-5491 ;  vol.  8,  p.  7768.] 

2.  Statutes  (S  184»)— Conbtbuctiok. 

Where  the  purpose  of  a  statute  is  to  pre- 
vent deception,  the  courts  will  give  It  that  mean- 
ing which  will  most  effeetnally  accomplish  Its 

purpose. 

[Ed.  Note.— For  otiier  cases,  see  Statotes» 
Cent  Dig.  I  262;  Dec.  Dig.  I181*] 

8.  StATDTBS  (i  114*>— SUBJBCTS  AND  Tm^ 

OF  Acts— Occupations. 

The  title,  "An  act  to  regulate  the  practice 
of  medicine  and  su^ry."  is  sufficiently  broad 
to  Include  provisions  making  It  nnlawful  for  any 
one  to  call  himself  "doctor,"  ''physician,"  or 
"surgeon." 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  I  146;  Dec.  Dig.  |  114.*] 

Appeal  from  Superior  Court  Whatcom 
County;  Jeronlah  Neterer,  Judge. 

B.  CX  Pollman  was  convicted  of  practicing 
medicine  without  a  license,  and  appeals.  Af- 
firmed. 

Falrchlld  &  Brace,  for  appellant  Vlrglt 
Peringer,  Geoi^e  Lives^,  and  Newman  & 

Howard,  for  the  State. 

FULLEBTON,  J.  Tlie  appellant  Pollman, 
was  informed  against  for  the  crime  of  prac- 
ticing medi<dne  witlmut  a  license ;  the  Infor- 
matlon,  omitting  Its  title  and  vwlflcatlCHU 
being  as  follows : 

"In  the  name  and  by  tin  autborl^  of  the 


>For  other  easel  see  same  toslo  and  steUon  HUUBBR  la  Dee.  *  Aai.  Digs.  1907  to  dats»  A  Bspertsr  ladsses 
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Ktate  of  Washingtw,  I,  Virgil  Perlnger,  pros- 
ecuting attorney  ot  Whatcom  county,  state 
of  Washington,  come  now  here  and  give  the 
court  to  onderstand  and  be  Informed  and  on 
oath  do  accuse  B.  C.  Pollman  of  the  crime 
of  practicing  medicine  without  a  Ucouet 
committed  as  follows: 

"Then  and  there  being  the  said  defendant 
K  C  Pollman,  In  the  dty  of  BelUngham, 
county  of  Whatcom,  state  of  Washington, 
and  on  or  about  the  11th  day  of  August, 
1907,  did  unlawfully  practice  medicine  with- 
in the  state  of  Washington  In  form  and  man- 
ner as  follows,  to  wit:  That  then  and  there 
being  the  said  B.  C.  Pollman  did  not  possess, 
and  had  not  obtained,  a  licraise  to  practice 
medicine  or  stirgery,  or  any  of  the  branches 
of  medicine  or  surgery,'  within  the  state  of 
Washington,  and  had  not  filed  such  license, 
or  any  copy  thereof,  with  the  clerk  of  said 
WhatCOTn  county.   That,  without  first  'having 
obtained  such  llcCTBe,  the  said  B.  C.  Pollman 
did  then  and  there  have  and  maintain  an 
office  and  place  of  buslneae  at  rocnus  21 
and  22  in  the  Commercial  Building,  in  said 
dty  of  BelUngham,  Whatcom  comity,  Wash- 
ington, with  his  name  and  the  abbreviation 
Dr.*  and  the  word  'Physician,'  in  public  view, 
and  did  then  and  there  on  a  sign  extending 
over  the  street  from  or  near  one  of  the  win- 
dows of  his  office,  then  and  there  maintain- 
ed by  bim,  advertise  the  following:  *Dr.  B. 
0.  FoUman,  Magnetic  and  Osteopathic  In- 
itltat&*  And  did  then  and  there  on  the  door 
which  opou  off  Holly  street  and  leads  up- 
■taln  into  said  CXnnmerciBl  BnUding,  and 
to  the  said  offices  ot  said  B.  C.  Pollman, 
adrertlse  the  following:  'Dr.  B.  G.  Pollman, 
Osteopathic  and  Magnetic  Physician.  Office 
hours  9tol2a.m.,lto6,7to8p,m.'  And 
on  the  door  of  said  room  22,  said  room  being 
a  part  of  aaid  B.  CX.  Pollman's  office,  did  ad- 
vertlae  the  following:  Dr.  B.  O.  Pollman, 
Private  (MBoe.'    And  aa  the  door  of  said 
room  21,  same  being  a  part  of  hia  <Ace,  the 
said  B.  0.  Pollman  did  advertise  as  follows: 
'Dr.  B.  a  P(dlman.  Beckon  Boom.  Walk 
In.'  And  did  on  a  tin  sign  over  the  door  of 
room  21  advertise  as  follom :  'Dr.  B.  O.  Poll- 
man.*   And  did  on  the  door  leading  to  his 
prlvatft  office  advertise  as  follows:  *Dr.  B. 
C  Pollman,  Osteopathic  and  Magnetic  Phy- 
Btdan.*    Oliat  the  said  a  O.  Pollman  did 
then  and  there  claim  to  be  able  to  cure  many 
and  varlons  diseases  and  allmeuts,  includ- 
ing apinal  meningitis,  lung  and  heart  disease, 
ossified  hand  and  wrist  Joints,  female  weak- 
ness, consumption,  paraiyslB,  blood  poison- 
ing, chronic  constipation,  typhoid  pneumonia, 
dironic  complicated  diseases,  nervous  com- 
plications, organic  diseases,  apoplexy,  rup- 
ture, diseases  of  the  stomach  and  liver,  and 
Inflammation  of  the  bladder,  and  did  then 
and  there  assume  and  advertise  the  title  of 
'Dr.'  and  'Physician'  In  such  a  manner  as  to 
teod  to  show  that  he,  the  said  B.  C.  Pollman, 
WIS  and  in  a  lawful  practitioner  ot  some  of 


the  branches  of  medldne  and  surgery,  in 
such  a  manner  as  to  convey  the  impression 
that  he,  the  said  B.  O.  Pollman,  was  and  Is 
a  practitioner  of  medicine  and  surgery  under 
the  laws  of  the  state  of  Washington,  and  did 
cause  to  be  published  in  the  Belllngbam 
Herald,  a  daily  newspaper  of  general  circu- 
lation in  the  dty  of  Belllngham  and  In  the 
county  of  Whatcom,  and  In  the  state  of 
Washington,  an  advertisement  In  words,  fig- 
ures, and  expressions  as  follows,  to  wit: 

**  Dr.  Pollman's  Undeniable  Success. 

"  *ZnTe8tlgate  and  be  Gonrinced. 

**  *One  thousand  d(dIarB  offered  to  any  tme 
who  can  prove  any  fake  testimonials  pob- 
llshed. 

"'Here  is  a  monev-maldng  proposition  to 
any  one  who  Is  In  doubt  or  Ak^tlcal  of  the 
aUllty  and  skill  of  Dr.  Pollman*  a  drugless 
physldan,  at  the  Commercial  House,  East 
Holly  street 

"'One  thousand  doHars  Is  offered  to  any 
one  who  is  capable  of  verl^ing  that  the  writ- 
er is  publishing  fake  testimonials. 

"  The  public  may  cast  away  hate,  preju- 
dice, fear,  worry,  and  useless  exclteble  talk 
over  a  perfect  drugless  sd^ice,  which  ia  one 
of  the  greatest  discoveries  to  cure  chronic 
and  acute  sufferers  and  Is  saving  many  pre- 
cious lives  whldi  would  otherwise  have  been 
lost  by  the  old  school  of  drags. 

•**Manklnd  Is  Always  DoubtUig. 

**  'Some  years  ago  many  doubted  the  power 
of  steam  to  run  a  ship,  locomotive,  and  so 
on ;  also  the  great  unknown  power  of  eleo- 
triclty,  whidi  has  pumled  many  sdentlste 
and  who  are  c(mvinced  today  of  an  unlimited 
power  In  the  future,  which  already  now 
moves  and  operates  trains,  boats,  telegraph, 
telephone  and  wireless  tdegraphy,  etc.,  and 
all  this  new  and  scientific  demonstrations 
and  facts  we  have  experienced  In  the  last 
60  years.  Humanity  has  slumbered  many 
years  In  Ignorance,  and  were  kept  in  such 
condition  by  some  rulers  and  their  professed 
religious  creed  until  God  strengthened  the 
mind  of  humanity,  liberated  man  from  slav* 
ery,  and  endowed  him  with-  sufficient  power 
to  exerdse  his  own  five  physical  senses  by 
whldi  he  gained  the  great  power  of  thought 
force,  and  freedom  of  progression.  The  peo- 
ple are  thinking  for  themselves  now,  and 
they  all  know  that  we  are  living  In  a  pro- 
gressive centnry. 

"The  writer  wishes  to  predict  that  the 
future  will  bring  to  you  drugless  doctoring 
and  that  In  about  fifteen  years  from  now 
very  little  medicines  will  be  used  to  cure 
diseases. 

"  The  people  should  wake  up  by  this  time 
and  know  that  drugs  Is  the  power  of  decep- 
tion by  which  BO  many  are  made  to  believe 
for  many  years  that  It  should  cure  them, 
but  finally  consult  a  drugless  physician,  who 
flflOcts  a  cnn^ 
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"'For  spinal  menlngltla  I  would  advise 
yon  to  call  on  this  physician,  who  has  cored 
nine  (9)  cases  and  not  lost  one  patient. 

"  'Following  names  are  from  gratefnl  pa- 
tients cored  of  different  diseases,  and  testl- 
tytag  in  writing  for  the  wtifare  of  biunani- 
ty: 

"  'Swom  affidavits  on  file  at  ftdlowlns 
names  pobliahed: 

"  'No.  1 — C.  F.  Wright,  suffered  f6r  8  years 
of  complicated  diseases.  Cured. 

"  'No.  2— Joseph  Moore,  snflered  with  lung 
and  heart  disease. 

"  'No.  8— Mrs.  J.  J.  F<a»  cored  of  oaslfled 
hand,  and  wrist  Joints. 

**  'No.  4 — MlBS  Emma  Frltch,  saved  from  a 
surgical  operation  for  female  weakness. 

"  'No.  6 — Rudolph  Schott,  cored  of  a  hope- 
less case  of  consumption. 

"  'No.  e— Mrs.  Florraice  Stevens,  cored  of 
a  h(H>elesB  case  of  paralysis. 

*'  'No.  7— M.  A.  Hlllebreuht,  cured  of  blood 
poisoning  after  surgical  operations  were  per- 
formed. 

**  'No.  8— Robert  Obwlats,  cored  of  chronic 
constipation  and  heart  disease  of  long  stand- 
ing. 

"  'No.  9 — 3,  B.  Pearson's  son  cured  of  a 
hopeless  case  of  typhoid  pneumonia. 

"  'No.  10— Mrs.  F.  L.  Myers,  cured  of  « 
chronic  complicated  dlaesM. 

"  'No.  11-— J.  A.  OreyeU,  cored  of  nervous 
compllcatiODa. 

**  'No.  12— J.  B.  Johnsoot  pronooneed  Incor- 
able  of  consumption  and  other  o^anlc  dis- 
eases, now  cured. 

"'Na  13— John  Davis,  cored  of  ajfofilmy. 

"  'No.  14— Mrs.  and  Mr.  A  E.  Morris'  son, 
cured  of  rupture. 

*"No.  15— Aug.  B.  MUIer.  cnred  of  Injory 
fnnn  cut  of  axe  Bttex  physicians  failed  to 
benefit 

***No.  16— J.  C.  Goodman,  cored  of  stran- 
adi,  liver  and  constipation  troid>les  after  six 
months'  suffering. 

"  'No.  17— Mr.  and  Mrs.  B.  Schnrx^  child, 
cured  of  a  hopeless  case  of  general  compli- 
cated diseases. 

**  'No.  18-^ltoi.  Catbffllne  Orosby,  cured  of 
inflammation  of  bladder  and  constipation. 

**  'Dr.  B.  C  Polknan,  Cknomerdal  Hotel.' 

"That  at  said  time  and  place  the  said  B. 
C.  PoUman,  was  visited  sundry  and  di- 
vers persons,  whose  names  are  to  the  prose- 
cuting attorney  unknown,  and  said  persons 
were  then  and  there  treated  by  the  said  B. 
C.  P(dlmui  for  the  various  maladira  and  dis- 
eases above  mentioned.  That  the  said  B. 
C  Pollman  did  first  make  a  diagnosis  of  each 
case  for  the  purpose  of  determining  the 
particular  malady  or  disease  from  which  said 
persons  were  suffering,  and  did  thereafter 
treat  said  persons  for  said  diseases  above 
mentioned  by  kneading,  rubbing,  pressing, 
and  otherwise  manually  manipulating  the 
body,  limbs,  muscles,  and  nerves,  and  by  flex- 
ing and  manually  manipulating  the  Joints, 


and  so  the  prosecuting  attorney,  as  aforesaid, 
doth  accuse  the  said  B.  C.  Pollman  of  the 
crime  of  practicing  medldne  without  a  li- 
cense, all  of  which  is  contrary  to  the  form  of 
the  statute  In  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the 
state  of  Washington. 

"Dated  at  Belllngham,  in  the  county  of 
Whatcom,  state  of  Washington,  on  this  22d 
day  of  Nov^ber,  1907." 

After  arralgnmoit,  the  appellant  demurred 
to  the  information  <m  the  ground  that  It 
did  not  state  facts  snffldent  to  constitnte  a 
crime.  The  demurrer  was  overmled,  where- 
upon tbe  appellant  elected  to  stand  and  abide 
by  his  demnrrw,  and  inayed  the  Judgment 
of  ttie  court  at  that  Ume.  The  court  thoe- 
upon  adjudged  him  gnllty  of  practicing  med- 
icine without  a  licfflse,  and  sentmeed  him  to 
pay  a^flne.  Hie  appeal  Is  ftom  the  Judgment 
so  pronounced. 

The  statute  relating  fha  practice  of  med- 
Icine  in  this  state  provides,  among  other 
things,  that  before  any  iwrson  shall  be  en- 
titled to  practice  medicine  he  shall  procure 
fnnn  tlie  board  of  examinen  created  by  afat- 
ute  a  license  so  to  do,  whldi  Ucowe  shall 
be  filed  in  the  office  of.  the  county  where  the 
practitioner  resides.  Section  8  of  the  act 
(Seas.  Law  1889-^,  p.  119),  as  amended  in 
1901  (see  page  60,  e.       reads  as  follows: 

"Sea  &  Any  person  practicing  medldne  or 
snrgery  or  ^tber  of  Its  <»  their  brancbfls 
within  this  state  wlOiont  first  having  obtain- 
ed, and  filed  the  license  provided  for  In  this 
act,  or  contrary  to  the  provlslohs  of  tills  act, 
shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  cmvlction  therewt  shall  be  fined 
not  less  than  fifty  dotlars  nor  more  than  me 
hundred  dollars  or  by  Imprisonment  la  the 
county  Jail  not  less  than  t^  days  nor  more 
than  ninety  days,  or  both  such  fine  and 
imprisonment  In  all  prosecutions  under  the 
provisions  of  this  act,  evidence  that  the  de- 
fendant has  failed  to  file  a  license  with  the 
county  cl^  as  her^  required,  shall  be 
prima  tede  evldmce  that  the  defendant  la 
not  a  l^lly  licensed  practitioner.  And  each 
day  of  such  illegal  practice  ehall  be  deemed 
a  separate  offense  under  this  act  All  fines 
collected  under  the  provisions  of  this  act 
shall  be  paid  into  the  state  treasury  for  the 
use  and  benefit  of  the  common  schools  of 
this  state.  Any  person  shall  be  deemed  as 
practicing  within  the  meaning  of  this  act 
who  shall  have  and  maintain  an  office  or 
place  of  business  with  his  or  her  name  and 
the  words  physician  or  surgeon,  'Doctor,'  'M. 
D.'  or  'M.  B.*  In  public  view,  or  shall  assume 
or  advertise  the  title  of  doctor  or  any  title 
which  shall  show  or  shall  tend  to  show  that 
the  person  assuming  or  advertising  the  same 
Is  a  lawful  practitioner  of  any  of  tbe  branch- 
es of  medicine  or  surgery  In  such  a  manner 
as  to  convey  the  impression  that  he  or  she  Is 
a  practitioner  of  medldne  or  snrgery  under 
the  laws  of  tills  state;  or  any  petson  niio 
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shall  practice  medicine  or  surgery  under  a 
false  or  aflsumed  name,  or  under  cover  of 
the  name  of  some  legal  practitioner,  or  per- 
sonate any  legal  practitioner  or  for  a  fee 
prescribe  or  direct,  or  recommend  for  the 
use  of  any  person  any  drug  or  medicine  for 
the  treatment,  care  or  relief  of  any  wound, 
fracture  or  bodily  Injury,  Infirmity  or  dis- 
ease: Provided,  however,  that  this  act  shall 
not  apply  to  dentists  while  confining  tbem- 
•elTee  strictly  to  d^tlstry.  Justices  of  the 
peace  and  the  superior  court  shall  have  con* 
current  Jurisdiction  of  violations  of  this  act 
It  shall  be  the  doty  of  the  respective  county 
or  district  attorneys  to  prosecute  all  vlola- 
ttans  <tf  tills  act  In  cases  of  appeal  to  the 
siqieriDr  ooort  as  hereinbefore  provided  It 
Shan  be  the  duty  of  the  prosecuting  attor- 
Dsr  of  the  ooanty  wherein  such  appeal  shall 
be  tried  to  represent  said  board  upon  said 
appeaL  And  In  all  cases  of  api>eal  to  the 
Supreme  Court  under  the  provisions  of  this 
act  the  attorn^  general  shall  represent  said 
board  upcm  such  aroeaL" 

The  appellant  contends  that  a  statute  pro- 
hlbitlnc  the  "practice  of  medicine  and  sur- 
gery, or  elQier  of  its  or  their  branches,  with- 
in this  state,  without  first  having  obtained 
and  Hied*'  a  license  wlthont  further  deflni- 
ti«i  of  the  act  prohibited,  would  be  nugatory 
for  want  of  oertamty;  it  beii^  impossiblft  to 
know  what  acts  the  Leglslatore  intended  to 
Indnde  In  tiie  phraae,  '*tbe  practice  of  medi- 
cine and  snqiery;"  and  hence  that  the  only 
thing  In  the  statute  dted  tiiat  can  be  ccm- 
stmed  as  b^ng  proUblted  is  tlw  maintaining 
of  an  office  or  place  of  business  and  adver- 
tising as  a  physician  or  surgeon  as  therein 
dsMSibed,  and  that  this  latter  prohibition  is 
not  f»ly  not  within  the  title  of  the  act,  but 
is  la  excess  of  the  powers  of  the  Z^eglslatnre, 
because  not  a  proper  subject  of  police  regu- 
lation. Whether  the  words  "practicing  medi- 
cine or  surgery"  are  snffidnitly  definitive  of 
the  acts  intended  to  be  prohibited  to  enable 
a  court  to  say  that  any  given  state  ot  facts 
would  constitute  a  crime  thereunder  Is  a 
question  we  need  not  here  determine,  as  we 
think  the  remainder  of  the  statute  does  pro- 
hibit acta  which  the  appellant  has  commit- 
ted. He  has  maintained  an  office  and  place 
of  Dufilness  In  front  of  and  on  the  doors  of 
which  he  has  caused  his  name  to  be  letter- 
ed.  with  the  vrorda  "Physician,"  and  "Dr.," 
and  has  otherwise  advertised  a  title  which 
tended  to  show  that  he  was  a  lawful  practi- 
tioner of  medicine  and  surgery  under  the 
laws  of  the  state  of  Washington,  when,  in 
fact,  he  was  not  such  a  practitioner.  It  Is 
competent  for  the  Legislature  to  prohibit 
acts  of  this  kind.  Its  purpose  in  so  doing  is 
to  protect  the  people  against  deception.  The 
titles  which  the  statute  seta  out  are  those 
tsmally  associated  with  practitioners  of  the 
regular  schools  who  treat  diseases  by  the 
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administration  of  ronedles  in  the  nature  of 
drugs  and  their  compounds,  rather  than  with 
practitioners  who  treat  solely  by  appeals  to 
DlvlnllT,  the  occult,  or  by  "manually  manip- 
ulating the  Ihnbs,  muscles,  and  nerves,  and 
by  fiexing  and  manually  manipulating  the 
Joints  of  the  body,"  and  It  Is  practitioners 
of  the  regular  schools  rather  than  the  others 
that  the  111  and  infirm  seeking  relief  usual- 
ly expect  to  find  when  entering  a  room  whose 
door  has  lettered  upon  It  the  name  <tf  a  per- 
son preceded  by  the  title  "Dr."  or  followed 
by  the  letters  "M.  D."  or  "Physician  and 
Surgeon." 

The  appellant.  It  is  true,  prefixed  to  the 
word  "Physician"  the  words  "osteopathic 
and  magnetic"  in  one  Instance  and  the  word 
"drugless"  in  another ;  but  these  do  not  make 
the  use  of  the  word  lawful.  The  statute  is 
a  prohlbltl(m  against  any  use  of  the  word 
In  connection  with  annoaDcements  of  the 
profession  or  business  of  a  person  other  than 
practitioners  of  medicine  and  surgery  who 
have  passed  the  examination  prescribed  in 
the  statute  and  received  the  license  there- 
in provided  for,  and  this  prohibition  Is  not 
evaded  by  the  use  of  quallfyh^  adjectives 
prefixed  to  the  prohibited  words.  The  stet- 
uto  also  uses  the  word  "doctor,"  Instead  of 
the  more  common  abbreviation  "Dr.,"  but 
It  Is  equally  a  prohibition  against  the  use  of 
either.  Its  purpose  being  to  prevent  dec^ 
tion,  the  courts  will  give  to  it  tbat  meaning 
which  will  most  efCectually  acoompllsh  ttiat 
inirpose. 

It  is  said,  however,  that  the  part  of  the 
statute  here  in  consideration  could  not  law- 
fully be  enacted  under  an  act  entitled  ''An 
act  to  regulate  tlie  practice  ot  medldne  and 
suvery  In  the  state  of  Washington,"  etc, 
but  we  think  the  title  sufficiently  broad.  To 
provide  who  may  lawfully  call  tiwrnselves 
"DocttOB,"  'miysicians,"  or  **SurgeoD8"  Is 
clearly  within  the  title  of  an  act  entitled  ''An 
act  to  regulate  ttie  practice  of  medicine  and 
surgery." 

The  Judgmoit  Is  aflOrmed. 

HADLET,  C  J.i  and  BUDKIN.  GROW, 
MOUNT,  and  DUNBAB,  JJ,*  concur. 


SMITH  T.  GITT  or  TAGOMA. 

(Supreme  Court  of  Washington.  Nov.  18, 1906.) 

1.  Apfkal  and  Ebbos  (t  1060*)  —  Habhubss 
Eebos— Admission  or  Evidekce. 

T%ough  the  claim  presented  to  the  <dty,  and 
the  complaint,  alleged  as  the  cause  of  plamtiirs 
Injury  the  iron  cover  of  a  coal  bole  m  a  side- 
walk without  any  projecting  slags,  and  with  a 
smooth  Burfaoe  oa  an  incline,  and  permitted  to 
become  smooth  and  slippery  from  wear,  and 
made  no  mentlMi  of  the  projecting  handle  of  the 
cover,  yet  a  mere  Incidental  reference  In  the 
evidence  to  it,  In  deBcriblng  how  the  accident  oc- 
cnrred,  plaintifF  having,  wnlle  falling,  after  slip- 
ping on  the  smooth  surface,  canght  his  foot  fa 
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the  handle,  li  aot  prejndidal ;  the  slipper;  con- 
dition of  the  cover  being  the  primary  cause  ot 
tiie  accident 

[Ed.  Note.— For  othor  eases,  lee  Appeal  and 
Error,  Cent.  Dig.  H  4UBhU00;  Dee.  Dig.  I 
lOoO.*] 

&  MuinoiKAZ,  OOBPOKATIOITS  Q  821*)  — DB- 
ncnVB  SIDKWAI.K— NiGIJOKNCB. 

Dvidence  that  the  iron  cover  of  a  coal  hole 
In  a  sidewalk  on  an  incline  was  ver;  smooth  and 
worn  and  slipperr,  that  It  liad  been  maintained 
KTeral  years,  ana  that  a  number  of  persons  had 
slipped  and  fallen  there,  Is  sufficient  to  go  to  the 
jury  on  the  question  of  the  dty's  negligence. 

[Ed.  Note.— For  other  caBes,  see  Municipal 
Corporations,  Cent  Dig.  fS  174JS,  1747,  1748, 
1760;  Dec.  Dig.  !  821.*] 

8.  HUniOIPAI.  COBPOBATIOHS  ^  821*)  — Ds- 

ncnvi  SiDCWALK— NonoE. 

So  such  evidence  Is  snfficient  to  go  to  the 
Jury  on  the  question  of  constmctlTe  notice  to 
the  city. 

{Ed.  Note.— For  other  cases,  see'  Municipal 
Corporations,  Dec  Dig.  {  821.*] 

4.  MUITIOIPAL  COBPOBATIOnS  (i  800*)  — DB- 

nonvB  81DEWAI.K  —  FBB8OHAI,  lirjuBt  — 
Rain. 

Merely  because  the  iron  cover  of  a  coal  hole 
was  wet  with  rain  when  a  pedestrian  was  in- 
jured  by  slipping  on  it  will  not  relieve  the  city 
from  liability ;  the  accident  not  having  happened 
from  the  wet  condition  alone,  but  there  having 
been  actionable  negligence  In  the  smooth  ana 
slippery  condltUm  of  tha  oover,  even  without 
the  rain. 

[Dd.  Note^For  other  cases,  see  Hunieipal 
Coxporationa,  Dee.  D^.  |  800.*] 

.^>peal  from  Supolor  Court,  Pierce  Coun- 
ty ;  W.  O.  Chapman,  Judge. 

Action  by  Walter  J.  Smith  against  the 
City  of  Tacoma.  Judgment  for  plalntUC 
Veteaduxt  appeala.  Affirmed. 

T.  Ij.  Stnes,  F.  B.  Baker,  and  F.  A.  Latch- 
am,  for  aK>^lant  Goonor  Teata,  for  re* 
qNuident 

HADLEY,  C.  J.  This  is  an  action  to  re- 
cover for  personal  Injuries  received  by  slip- 
ping and  falling  upon  a  sidewalk.  The  place 
of  the  accident  was  upon  South  Thirteenth 
street  In  the  city  of  Tacoma,  where  the  grade 
of  the  street  Is  at  an  Incline  down  the  hill 
from  Commerce  street  to  Pacific  avenue.  In 
the  construction  of  the  sidewalk  a  coal  bole 
was  placed  there  for  the  use  ot  the  abutting 
owners,  which  was  covered  with  a  smooth 
piece  of  sheet  steel  or  iron,  lying  at  the  same 
incline  as  the  surface  of  the  walk.  The  com- 
plaint diarges  that  the  place  was  dangerous 
for  people  to  pass  over  because  of  Its  smooth- 
ness and  Its  slippery  condition,  that  the  city 
bad  for  a  long  time  negligently  permitted  the 
dangerous  condition  to  exist,  and  that  by 
reason  thereof  the  plaintiff  slipped  upon  the 
covering  and  fell,  in  such  a  manner  that 
both  bones  of  his  left  leg  were  broken  and 
his  left  ankle  was  sprained.  The  cause  was 
tried  before  a  Jury,  and  a  verdict  was  re- 
turned for  the  plaintiff  in  the  sum  of  f 1,250. 
From  a  Judgment  against  it  for  that  sum  the 
city  has  appealed. 


The  city's  first  Mutentlon  Is  that  the  court 
erred  in  permlttlDg  the  respondent  and  his 
witnesses  to  testify  as  to  the  projectli^  han- 
dle of  the  door.  Both  In  his  claim  presented 
to  the  dty  council  and  In  his  complaint  r^ 
spondent  specified  as  the  cause  of  his  Injury 
the  door  in  the  sidewalk,  without  any  pro- 
jecting slugs,  but  with  a  smooth  surface  on 
an  incline,  and  permitted  to  become  smooth 
and  slippery  from  wear.  The  evidence  sbow* 
ed  that  re^ondent  slipped  upon  this  smooth 
surface,  and  that,  as  he  was  in  the  act  of  fall- 
ing, his  foot  caught  In  the  projecting  handle 
of  the  door.  The  contottlon  Is  that,  as  noth- 
ing had  been  said  about- the  projecting  han- 
dle, either  In  the  notlos.to  the  dty  or  in  the 
complaint,  It  was  Impnoper  to  permit  evi- 
dence with  reference  to  It  We  think  the 
reference  which  was  made  to  It  was  mere- 
ly Incidental  to  the  description  of  how  the 
accident  happened.  The  maintenance  of  the 
smooth  surface  at  such  a  place  was  the  neg- 
ligence charged,  and  the  injury  was  undoubt- 
edly traceable  to  the  slipping  In  the  first  In- 
stance ;  the  catching  of  the  foot  In  the  han- 
dle being  merely  an  Incidental  happening. 
We  think  It  was  not  prejudicial  error  to  peT- 
mit  reference  to  this  incident  of  the  failing, 
within  the  rule  mentioned  In  Benson  v.  Spo- 
kane, 89  Wash.  101,  80  Pac  1100,  since  It 
was  a  mere  unimportant,  explanatory  de- 
tail ;  the  slippery  condition  of  the  walk  be> 
Ing  the  primary  cause  of  the  acddent. 

It  Is  next  urged  that  It  was  error  to  de- 
ny appellant's  motion  for  a  nonsuit  We 
think  the  evidence  as  to  the  very  smooth 
and  slippery  character  of  the  Iron,  as  to  the 
length  of  time  It  had  been  maintained — sev- 
eral years — and  as  to  the  number  of  persons 
who  had  slipped  and  fallen  then  was  amply 
sufficient  to  go  to  the  Jury  upon  the  ques- 
tion of  negligence  and  constructive  notice. 
Appellant  contends  that  respondent  did  not 
stop  with  merely  showing  the  smooth  condi- 
tion of  the  steel  or  Iron,  but  that  he  added 
rain  as  an  element  present  and  emphasized 
that  feature.  The  appellant  asks  the  ques- 
tion, "Would  he  have  slipped  without  the 
rain?"  and  argues  that  a  city  Is  not  liable 
to  one  who  dips  by  reason  of  Ice  or  snow, 
except  In  special  cases,  and  that  the  same 
rule  must  apply  when  rain  Intervenes.  8 
Abbott  on  Municipal  Corporations,  i  lu2l,  is 
cited  by  appellant,  but  even  there  we  find 
the  statement  that  while  the  mere  presence 
of  Ice  or  snow  may  not  be  actionable,  yet 
If  other  elements  of  actionable  n^llgence  al- 
so exist,  liability  may  arise.  There  was  an- 
other element  of  actionable  negligence  In  the 
case  at  bar,  and  that  was  the  smooth  and 
slippery  iron  or  steel  covering,  even  without 
the  presence  of  rain.  In  Roe  v.  Mayor,  etc., 
of  City  of  New  York  (Super.  Ct)  4  N.  Y. 
Supp.  447,  the  court  said:  "In  the  present 
case  It  was  for  the  Jury  to  say  whether  ttie 
slipperluesB  resolted  from  the  wet  and  mod 
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onl7,  or  from  the  Bmoothness  of  the  cover- 
ing with  the  wet  and  mnd  apon  It"  The 
same  web  tme  In  the  case  at  bar.  A  test 
for  determining  whether  such  a  walk  as  the 
one  Involved  here  !■  Bufflclent  as  a  matter  of 
law  Is  well  outlined  In  Cromarty  v,  Boston, 
127  Mass.  329,  S4  Am.  Rep.  881,  as  follows : 
"If  a  walk  Is  constructed  of  material  so 
smooth  and  hard  that  travelers  shod  In  the 
ordlnaiT  way  are  defeated  or  obstmcted  In 
their  attempts  to  pass  over  It  by  Inability 
to  get  the  hold  upon  It  with  their  feet,  which 
Is  necessary  to  their  walking  forward,  or  the 
want  of  which  canses  them  to  lose  their  bal- 
ance and  fall,  such  walk  cannot  be  said,  as 
matter  of  law,  to  be  safe  and  convenient 
And  if  in  a  sidewalk,  the  chief  part  of  which 
is  In  proper  condition  for  travel,  a  small 
part  of  the  stuface  Is  constructed  of  material 
different  from  the  remainder,  and  so  smooth 
and  slippery  that  a  foot  traveler,  stepping 
suddenly  upon  it  from  the  portion  other- 
wise constructed,  necessarily  or  probably 
slips  and  Is  likely  to  fall,  it  cannot  be  said, 
as  matter  of  law,  that  such  walk  is  not  de- 
fective." Within  the  above  test  It  was  for 
the  Jury  to  say  whether  this  sidewalk  was 
defective  or  not  See,  also,  Lyon  v.  City 
of  Logansport  9  Ind  App.  21,  86  N.  E.  128. 

We  think  It  was  not  wror  to  deny  the  mo- 
tion for  nonsuit  and  the  motlou  for  sew 
trial,  on  the  ground  of  Insufficiency  of  the 
«vldenc^  was  also  properly  denied. 

The  Judgment  Is  affirmed. 

BUDEIN,  CROW,  MOUNT,  and  DUN- 
BAB.  JJ^  concur. 


ANUSTASAKAS  et  al.  f.  INTBBNATION- 

AL  CONTRACT  CO. 
<Bnpreme  Court  of  Washington.  Nov.  18, 1908.) 

1.  DiBuiaaAi.  ASD  Nonsuit  ({  S6*)-^bounds. 

Where,  in  an  action  by  a  widow  and  minor 
children  for  wrongful  death,  the  complaint  stat- 
ed a  cau8«  of  action  in  favor  of  the  widow, 
the  fact  that  the  guardian  ad  litem  for  the 
minors  was  not  properly  appointed  would  not  an- 
thorixe  a  nonauft 

[Ed.  Note.— For  other  cases,  see  Dlsmiaeal  and 
Nonsuit.  Gent  Dig.  »  12A-i2S;  Dec.  Dig.  ( 
B6.*l 

2.  Death  (|  31*)— Pebsons  EnirrLBD  to  Snr 

— XONBESIDENTS  AND  ALIENS. 

Nonresident  aliens  have  a  right  of  action 
m  damages  for  death  by  wrongful  act  ct  neg- 
lect under  the  statute. 

[Ed.  Not&— For  oUier  csse^  sea  Death,  Oent 
D!f;j8T;Dec.DIg.|SL*|^ 

Appeal  from  Superior  Ooort^  King  Oninty ; 
MitcheU  Giniam,  Judge. 

Action  by  Banagetas  Annstasakas  and  oth- 
ers against  the  International  Contract  Com- 
pany. From  an  order  setting  aside  a  non- 
suit and  granting  a  new  trial,  defendant  ap* 
peala  Affirmed. 


Roberts  ft  Hulbert  and  BalUnger.  Ronald, 
Battle  &  Tennant,  for  ajwellnnt  Edward 
Brady,  for  respondents. 

RUDKIN,  J.  This  action  was  Instituted  by 
the  widow  and  minor  children  of  O.  K.  Anus* 
tasakas,  deceased,  to  recover  damages  for  his 
death,  caused,  as  Is  alleged,  by  the  neglect  of 
the  defendant  At  the  close  of  the  plaintiff's 
testimony  the  court  granted  a  nonsuit  but 
afterwards  set  aside  the  nonsuit  and  grant- 
ed a  new  trial.  From  tlie  lattte  order  this 
appeal  Is  taken. 

There  Is  nothing  In  the  record  to  Indicate 
the  particular  grounds  upon  which  either 
motion  was  granted,  but  in  support  of  the 
nonsuit  the  appellant  contends :  (1)  That 
the  guardian  ad  litem  for  the  minor  respond- 
ents was  not  pro[>erIy  appointed;  (2)  that 
there  was  no  proof  of  negligence  on  the  part 
of  the  appellant;  (3)  that  the  deceased  as- 
sumed the  risk;  that  the  deceased  was 
guilty  of  contributory  negligence;  and  (5) 
that  nonresident  aliens  have  no  right  of  ac- 
tion to  recover  damages  for  death  by  wrong- 
ful act  or  neglect  under  our  statute.  The 
fact  that  the  guardian  ad  litem  was  not  prop- 
erly appointed  for  the  minors,  If  such  be 
the  fact  would  not  authorize  a  nonsuit,  as 
the  complaint  stated  a  cause  of  action  In 
favor  of  the  widow  at  least,  unless  her  alien- 
age would  defeat  a  recovery,  a  qneaUon  we 
win  discuss  later. 

The  next  three  questions  may  be  consider- 
ed t^;ether.  It  appears  from  the  testimony 
that  the  deceased  met  hfs  death  while  in  the 
employ  of  the  appellant,  and  that  death  re- 
sulted from  Injuries  received  from  a  cave-In. 
In  a  ditch  in  which  he  was  working.  In 
view  of  a  retrial  of  the  action  we  deem  It 
unnecessary  to  discuss  the  facta  further  than 
to  say  that  under  the  testimony,  the  ques- 
tions of  negligence,  contributory  negligence, 
and  assumption  of  risk  were  so  clearly  for 
the  Jury  that  we  are  constrained  to  believe 
that  the  nonsuit  must  have  been  granted' on 
other  grounds.  Christlanson  v.  Pacific 
Bridge  Co.,  27  Wash.  582,  68  Pac.  191,  and 
cases  there  cited;  Hllgar  v.  Walla  Walla 
(Wash.)  97  Pac.  498.  - 

The  remaining  question  is.  Can  a  nonresi- 
dent alien  maintain  an  action  to  recover  dam* 
ages  for  death  by  wrongful  act  or  neglect 
under  our  statute?  The  courts  of  Petmsyl- 
vanla,  Wisconsin,  and  Indiana  have  decided 
this  question  In  the  negative.  Denl  v.  Pa. 
Ry.  Co.,  181  Pa-  525,  37  Atl.  568,  59  Am.  St 
Rep.  676 ;  Macmlllan  v.  Spider  Lake  Sawmill 
ft  Lumber  Co.,  116  Wis.  332,  91  N.  W.  979, 
60  L.  R.  A.  589,  95  Am.  St  Rep.  947 ;  Cleve- 
land, etc.,  Ry.  Co.  V.  Osgood  (Ind.  App.)  70  N, 
B.  839.  The  federal  courts  sitting  In  Penn- 
sylvania from  necessity  follow  the  decisions 
of  the  local  courts.  Zeiger  v.  Pa.  R.  R.  Co. 
(a  a)  IBl  Fed.  848,  affirmed  In  1S8  Fed.  809^ 
86  0.  O.  A.  68.   In  Brannigan  t.  Union  Ghdd 
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Mining  Co.,  93  Fed.  164,  the  United  States 
Circuit  Court  for  Colorado  followed  the  Penn- 
sylvania decisions  In  constrnlng  tlie  Colorado 
statute,  and  we  are  Informed  Uiat  tbe  United 
States  Circuit  court  for  this  state,  in  a  case 
not  reported,  followed  the  Wisconsin  decision 
In  construing  our  statute,  Woodard  v.  B. 
R.  Co.,  10  Ohio  St.  121,  Railway  Co.  v. 
Richards,  68  Tex.  375,  4  S.  W.  627,  RaUroad 
V.  McCormlck,  71  Tex.  660,  9  S.  W.  540,  1  L. 
R.  A.  804,  De  Ham  t.  Ry.  Co.,  86  Tex.  68, 
23  S.  W.  381,  and  Ry.  Co.  v.  Jackson,  89 
Tex.  107,  33  S.  W.  857,  81  U  B.  A.  276,  50 
Am.  St.  Rep.  28,  cited  by  the  appellant  from 
the  courts  of  Ohio  and  Texas,  are  not  In 
point  here,  as  they  simply  hold  that  the  stat- 
utory right  of  action  will  not  be  enforced 
by  tbe  courts  of  another  state.  However, 
this  rule  is  by  no  means  universal.  Stewart 
V.  B.  R.  Co.,  168  U.  '8.  445,  18  Sup.  Ct  105, 
42  L.  Ed.  537.  On  the  other  hand,  the  courts 
of  Massachusetts,  New  York,  Virginia,  Ill- 
inois, Missouri,  Georgia,  Alabama,  and  Ten- 
nessee hold  that  alienage  or  nonresidence  of 
the  widow  or  minor  children  Is  no  defense 
to  actions  of  this  kind.  Mulhall  v.  Fallon, 
176  Mass.  266,  57  N.  E.  386,  54  L.  R.  A.  934, 
79  Am.  St.  Rep.  809;  Tanas  v.  Municipal 
Gas.  Co.,  88  App.  DIv.  251,  84  N.  T.  Supp. 
lO.'iB;  Pooahontas  CoUeries  Co.  v.  Rukas, 
104  Va.  278,  51  S.  E.  449;  KellyvlUe  Coal 
Co.  V.  Petraytls,  195  111.  215,  63  N.  E.  94,  88 
Am.  St.  Rep.  191;  Phltpott  v.  Mo.  Pac.  R. 
B.  Co.,  85  Mo.  164;  Augusta  B.  R.  Co.  v. 
Glover,  92  Oa.  132,  18  S.  E.  406;  Luke  v. 
Calhoun,  52  Ala.  115 ;  Chesapeake,  O.  &  S.  W. 
R.  R.  V.  Hlggins,  85  Tenn.  620,  4  S.  W.  47. 
In  speaking  of  the  Pennsylvania  decisions. 
In  Vetaloro  v.  Perkins  (C.  C.)  101  Fed.  393, 
Colt  J.,  said:  "The  decision  of  the  court 
In  both  these  cases  rests  largely  upon  the 
proposition  that  no  case  can  be  found  in 
which  Lord  Campbeirs  act  has  been  extended 
to  nonresident  aliens,  and  that  the  act  has 
no  extraterritorial  force.  This  Is  hardly  In 
accordance  with  the  fact  A  more  correct 
statement,  it  seems  to  me,  would  be  to  say 
that  the  English  courts  have  never  question- 
ed tbe  right  of  a  nonresident  alien  to  main- 
tain an  action  In  the  common-law  courts 
under  Lord  Campbell's  act."  In  Mulhall  v. 
Fallon,  supra.  Holmes,  C.  J.,  said:  "Tbe 
question,  then  becomes  one  of  construction, 
and  of  construction  upon  a  point  upon  which 
It  Is  probable  that  the  L^Islature  never 
thought  when  they  passed  the  act  In  view 
of  the  decisions  to  which  we  have  referred, 
we  lay  on  one  side  as  too  absolute  some  ez- 
pressioDS  which  are  to  be  found  In  the  Eng- 
lish cases,  and  some  of  which  are  cited  In 
Adam  v.  British  &  Foreign  Steamship  Co., 
79  L.  T.  (N.  S.)  31.  Our  dlflEerent  relation 
to  our  neighbors,  politically  and  territorially. 
Is  a  sufficient  ground  for  a  more  liberal  rule, 
at  least  as  to  inhabitants  of  the  United 
states.  One  or  two  cases  may  be  found 
wbere  a  general  grant  of  a  right  of  action 


for  wrongfully  causing  deatb  bas  been  held 
to  confer  no  rights  upon  nonresident  aliens. 
DenI  V.  Pennsylvania  Railroad,  181  Pa.  525, 
87  Atl.  658,  59  Am.  St  Rep.  676 ;  Brannlgan 
V.  Union  Gold-Mining  Go.  (0.  C)  93  Fed. 
164.  But  compare  Knight  v.  West  Jersey 
Railroad,  108  Pa.  250,  56  Am.  Rep.  200.  On 
the  other  hand.  In  several  states  the  right 
of  the  nonresident  to  sue  Is  treated  as  too 
clear  to  need  extended  argument  Phllpott 
V.  Missouri  Pacific  Railroad,  85  Mo.  164,  167. 
Chesapeake,  Ohio  &  Southwestern  Railroad  v. 
Hlggins,  85  Tenn.  620,  622,  4  S.  W.  47 ;  Au- 
gusta Railway  v.  Glover,  92  Ga.  132, 142,  143, 
18  S.  E.  406;  Luke  v.  Calhoun  County,  52 
Ala.  115, 118,  120.  Under  the  statute  the  ac- 
tion for  death  without  conscious  suffering 
takes  the  place  of  an  action  that  would  have 
been  brought  by  the  employ^  himself  if  tbe 
harm  had  been  less,  and  by  his  representa- 
tive If  it  had  been  equally  great,  but  the 
deatb  had  been  attended  with  palu.  St 
1887,  p.  900,  c.  270,  S  1,  cl.  3.  In  the  latter 
case  there  would  be  no  exception  to  tb& 
right  of  recovery  If  tbe  next  of  kin  were 
nonresident  aliens.  It  would  be  strange  to 
read  an  exception  into  general  words  when 
the  wrong  Is  so  nearly  identical,  and  when 
the  different  provisions  are  part  of  one 
scheme.  In  all  cases  the  statute  bas  the  In- 
terest of  the  employes  In  mind.  It  is  on 
their  account  that  an  action 'Is  given  to  the 
widow  or  next  of  kin.  Whether  the  action 
Is  to  be  brought  by  them  or  by  the  admin- 
istrator, the  sum  to  be  recovered  is  to  be 
assessed  with  reference  to  the  degree  of 
culpability  of  the  employer  or  n^llgent  per- 
son. In  other  words.  It  is  primarily  a  penal- 
ty for  the  protection  of  the  life  of  a  work- 
man in  this  state.  We  cannot  think  that 
workmen  were  intended  to  be  less  protected 
if  their  mothers  happen  to  live  abroad,  or 
less  protected  against  sudden,  than  against 
lingering,  death.  In  view  of  the  very  large 
amount  of  foreign  labor  employed  In  this 
state,  we  cannot  believe  that  so  large  an 
exception  was  silently  left  to  be  read  In. 
Whether,  if  the  statute  were  of  a  different 
kind,  we  could  make  a  distinction  between 
a  mother  living  just  across  the  boundary 
line  between  Massachusetts  and  Bhode  la- 
land  and  one  living  in  Ireland  need  not  be 
considered  now." 

Tbe  plea  of  alienage  is  not  favored  in  law. 
and  we  are  of  opinion  that  the  rule  which 
permits  nonresident  aliens  to  maintain  ac- 
tions of  this  kind  Is  supported  by  the  weight 
of  authority,  and  is  more  in  harmony  with 
the  liberal  cosmopolitan  spirit  of  tbe  age 
than  the  narrow  provincial  rule  which  would 
close  our  courts  to  widows  and  orphans  sole- 
ly because  tb^.  happen  to  be  nonreBldrat 
aliens. 

The  order  1b  therefore  affirmed. 

HADLBY,  C.  J.,  and  FULLERTON,  <^tOW, 
MOUNT,  and  DUNBAB,  JJ.,  concur. 
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GBBBN  r.  CUT?  OF  BALLABD. 
(fiavnae  Court  of  WasUncton.  Nor.  23, 1906.) 

COKTBACTB    (J    214*)  —  OONSTBUOnON  —  TlHK 
TOB  PaTUENT. 

A  contract  by  a  city  for  sinking  wella  Bti^u- 
lated  that  the  contractor  should  endeavor  to  in- 
crease the  supply  of  water  to  at  least  1,500,000 
gallons  per  day,  and  that,  when  he  shall  be  suc- 
cessfal  in  obtaining  a  supply  of  water  equal  to 
1«SOO,000  gallons  per  day,  then  the  balance  of 
tM  amount  due  for  800,000  gallona,  and  the 
amount  doe  for  the  remainisg  T00,000  gallona 
for  the  period  of  14  months,  shall  be  paid  when 
tests  are  made  and  work  accepted.  Held  that, 
where  a  test  by  the  city  showed  that  the  con- 
tractor had  obuined  a  aopp^  Bonal  to  1,600.000 
gallons  per  day.  he  was  entitled  to  payment 
without  waiting  nntil  the  expiration  of  14 
months. 

lEd.  Note.— For  other  cases,  see  CJontracts, 
Dec  Dig.  i  214.»] 

AE9>eal  from  Superior  Court,  King  County ; 
Arthur  E.  Oriffln,  Judge. 

Action  by  L.  S.  Oreen  against  the  City  of 
Ballard,  a  taunlcipal  corporation  Oiow  cil7 
of  Seattle).  Fnnn  a  Judgment  for  plaintiff, 
defmdant  appeals.  Affirmed. 

Scott  Calhoun  and  H.  D.  Hughes,  for  ap- 
pellant Jay  C  Allen,  for  respondent 

BUDKIN,  J.  This  action  was  Instituted 
to  recover  the  contract  prior  for  sinking  a 
well  under  the  following  agreement  enter- 
ed Into  between  the  plaintiff  and  the  de- 
fendant city:  "This  contract  made  on  this 
12th  day  of  February,  1906.  between  the  city 
of  Ballard,  a  municipal  corporation  of  the 
state  of  Waslilngton,  party  of  the  first  part, 
and  It.  S.  Oreen  of  the  city  of  Seattle,  party 
of  the  second  part,  Wltnesseth :  That  for 
and  In  consideration  of  the  promise  and  stip- 
nlatlons  hereinafter  made,  and  In  consider- 
ation of  the  payments  hereinafter  specified, 
it  Is  agreed  between  the  parties  hereto: 
(1)  The  party  of  the  second  part  promises 
and  agrees  with  the  party  of  the  first  part 
to  sink  wells  at  such  places  upon  the  pub- 
lic streete  or  alleys  of  the  party  of  the  first 
part  as  the  party  of  the  second  part  may 
select  and  pipe  the  water  obtained  from 
such  wells  underground  to  a  point  at  or  near 
the  present  pumping  station  of  the  party  of 
the  first  part,  and  to  conduct  all  such  wells 
to  a  main  suction  pipe,  and  lead  the  water 
supply  to  a  pit  at  or  near  said  pumping  sta- 
tion, so  that  said  wells  when  completed  and 
properly  pumped  will  furnish  one  million 
five  hundred  thousand  (1,500,000)  gallons  of 
water  per  day  of  twenty-four  hours,  the  wa- 
ter to  be  of  a  quality  similar  to  that  of  the 
water  now  obtained  from  the  artesian  well 
of  the  Ballard  Limiber  Company  in  the  city 
of  Ballard,  and  similar  to  that  of  the  good 
wells  of  the  city  of  Ballard.  The  party  of 
the  second  part  agrees  that  the  wells  so  to 
be  sunk  by  him  will  furnish  a  supply  of  wa- 
ter of  such  quality  equal  to  eight  hundred 
thonsend  gallons  per  day  of  twenty-four 

•For  ethw 


hours  at  aatd  point  wben  properly  pumped 
wiOiln  ninety  (jjfH  days  from  the  date  of 
this  contract;  the  ninety  (90)  days  to  be 
ninety  (90)  full  working  days,  and  not  to 
Include  any  holidays,  or  days  when  the 
weather  or  elements  are  anch  as  not  to  pei> 
mlt  the  party  of  the  second  part  to  work,  or 
any  delays  on  account  of  strikes.  All  tlie 
materials,  casing  and  piping  used  In  the 
drilling  and  piping  of  said  wells  to  be  fur^ 
nished  by  the  party  of  the  second  part  at  his 
own  expense^  Said  walk  and  said  materials 
to  be  in  all  respects  In  accordance  with  the 
qtedflcatlons  now  on  file  in  the  office  of  the 
clerk  of  the  of  Ballard,  which  are  here- 
by referred  to  and  made  a  part  of  this  con- 
tract (2)  The  party  of  the  second  part  shall 
have  the  right,  In  piping  the  said  water  from 
said  wells  to  the  point  above  referred  to,  to 
go  along  and  upon  any  street  or  alley  of  the 
said  <Aty  of  Ballard,  and  shall  lay  said  pipe 
or  pipes  along  said  street  or  alleys,  and  un- 
derneath or  below  the  surface  thereof.  (3) 
The  party  of  the  first  part  Is  to  furnish  to 
party  of  the  second  part,  free  of  charge,  all 
water  necessary  to  be  used  by  him  in  doing 
said  work.  (4)  The  party  of  the  second  part 
guarantees  water  of  the  quall^  similar  to 
that  furnished  by  the  artesian  well  of  the 
Ballard  Lumber  Company,  and  of  the  good 
wells  of  the  city  of  Ballard.  (5)  Should  the 
said  party  of  the  second  part  be  successful 
in  sinking  or  drilling  wells,  which  wlU  fur- 
nish, when  properly  pumped,  one  mlHton  five 
hundred  thousand  (1,500,000)  gallons  of  wa- 
ter, of  the  quality  above  referred  to,  per  day 
of  twenty-four  hours,  as  proved  by  test 
party  of  the  first  part  agrees  to  pay  him 
therefor  at  the  rate  of  two  cents  (2c.)  per  one 
hundred  (100)  cubic  feet  for  all  the  water 
which  said  wells  are  capable  of  furnishing, 
for  a  period  of  fourteen  (14)  months  (not  ex- 
ceeding one  minion  five  hundred  thousand 
[1.500.000]  gallons  per  day).  Should,  how- 
ever, the  party  of  the  second  part  succeed  In 
obtaining  a  supply  of  at  least  eight  hundred 
thousand  (800,000)  gallons  of  water  of  such 
quality  per  day  of  twenty-four  hours  only 
from  the  said  wells,  when  properly  pumped, 
within  a  period  of  ninety  (90)  days,  from  the 
date  of  this  contract,  said  days  to  be  comput- 
ed as  above  set  forth,  then  the  party  of  the 
first  part  is  to  p&j  the  party  of  the  second 
part  therefor,  immediately  after  test  and  ac- 
ceptance of  work  by  the  city  council  has 
been  made,  a  sum  equal  to  seventy-five  per 
cent.  (75fl  of  the  amount  due  for  eight 
hundred  thousand  (800,000)  gallons  as  prov- 
ed by  teat,  for  a  period  of  fourteen  months 
(14),  figured  at  the  rate  of  two  cents  (2c.) 
per  one  hundred  cubic  feet.  The  party  of 
the  second  part  Is  to  proceed  with  said  work, 
however,  In  an  endeavor  to  Increase  said  sup- 
ply to  at  least  one  million  five  hundred 
thousand  (1,500,000)  gallons  of  water  per  day 
of  twenty-four  (24)  hours,  and  wben  he  shall 
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be  successful  Id  obtaining  a  supply  of  water 
of  such  quality  equal  to  one  mlllloD  fire  hun- 
dred thousand  (1,500,000)  gallons  per  day  of 
twenty-four  (24)  hours,  then  the  balance  of 
the  contract  price,  to  wit,  the  balance  of 
the  amount  due  for  said  eight  hundred  thou- 
sand (800,000)  gallons,  and  the  amount  due 
for  the  remaining  seven  hundred  thousand 
(700,000)  gallons  for  the  period  of  fourteen 
(14)  months,  at  the  rate  of  two  (2c.)  cents 
per  one  hundred  cubic  feet,  shall  be  paid  to 
the  party  of  the  second  part,  or  to  bis  order 
when  teats  are  made  and  work  accepted  by 
the  city  council.  (6)  The  party  of  the  first 
part  agrees  to,  and  it  shall  provide  and  main- 
tain a  fund,  to  be  known  as  the  'Water  Ex- 
tension Fund,*  Into  which  there  ahall  be 
paid  forty  per  cent  (40;0  of  the  gross  revenue 
received  by  the  party  of  the  first  part  from 
sales  of  water,  and  water  rentals,  and  ahall 
keep  said  fund  Intact  and  Irreducible,  un- 
til the  warrants  or  bonds  hereinafter  referr- 
ed to  are  fully  paid  and  discharged.  (7)  The 
payment  for  the  work  aforesaid  shall  be 
made  to  the  party  of  the  second  part  In  war- 
rants or  bonds,  drawn  by  the  party  of  the 
first  part,  payable  to  the  order  of  the  party 
of  the  second  part,  on  and  out  Qf  the  said 
'Water  Extension  Fund,'  to  be  so  provided 
and  maintained  as  hereinbefore  agreed,  said 
warrant  or  bond  shall  draw  interest  from 
their  date  until  paid  at  the  rate  of  eight  per 
cent  (8)0  per  annum.  (8)  The  party  of  the 
second  part  Is  to  furnish  the  party  of  the 
first  part  a  good  and  sufficient  bond,  with 
two  or  more  sureties,  or  with  a  surety  com- 
pany as  surety,  in  the  penal  sum  of  seven 
thousand  five  bundred  (¥7,500.00)  dollars,  cod- 
"ditioned  that  the  party  of  the  second  part  eball 
pay  all  claims  for  damages  growing  out  of  the 
doing  of  said  work,  or  because  thereof,  all 
laborers,  mechanics  and  subcontractors  and 
materialmen,  and  all  persons  who  shall  sup- 
ply such  person  or  persons,  or  subcontractors 
with  tbe  provisions  and  supplies  for  carrying 
out  said  work.  (9)  Should  the  wdls  to  be  sunk 
by  the  party  of  the  second  part  under  this 
contract  fail,  when  properly  pumped,  to  fur- 
nish a  supply  of  at  least  eight  hundred  thou- 
sand (800,000)  gallons  of  water  per  day  of 
twenty-four  (24)  hours,  of  the  quality  here- 
lnl>efore  mentioned,  within  ninety  (90)  days 
from  the  date  of  this  contract  said  nine- 
ty (00)  days  to  be  computed  as  hereinbefore 
mentioned,  the  party  of  tbe  second  part  is 
to  receive  do  compeneatlon,  and  should  the 
wells  fall  to  produce  tbe  remaining  seven 
hundred  thousand  (700,000)  gallons  when 
properly  pumped,  according  to  the  same  con- 
ditions, the  party  of  the  second  part  is  to 
receive  no  compensation  for  said  seveu  htm- 
dred  thousand  (700,000)  gallons,  and  forfeit 
tbe  twenty-five  per  cent  (26^  of  payment 
due  for  said  eight  hundred  thousand  gallons 
(800,000)."  The  court  below  found  the  Is- 
sues in  favor  of  the  plaintiff,  and  gave  Jndg- 
ment  for  the  full  contract  price  for  sinking 
a  well  with  a  dally  capacity  of  1,600,000  gal- 


loDS,Ness  certain  offsets  not  deemed  material 
here.    From  thU  Jndgment;  the  defendant 

has  appealed. 

The  case  turns  largely  apoD  the  construc- 
tion of  tbe  above  contract  and  the  effect  to 
be  given  a  certain  test  made  by  the  appel- 
lant, or  under  Its  supervlslou.  It  is  admitted 
that  the  respondent  sank  a  well  with  a  dally 
capacity  of  800,000  gallons,  and  that  he  has 
been  paid  the  full  contract  price  therefor. 
The  respondent  contends  that  the  well  had 
the  further  capacity  of  1,500,000  gallons  per 
day,  but  this  claim  Is  denied  by  the  appel- 
lant The  well  was  completed  to  Its  present 
capacity  some  time  prior  to  the  25tta  day  of 
May,  1006,  and  on  that  day  the  cl^  council 
of  the  appellant  city  adopted  the  following 
resolution:  "In  regard  to  the  testing  of  the 
well,  it  was  moved  and  carried  that  two  spe- 
cial police  be  appointed  by  tbe  mayor  to  re- 
main at  the  well  alternating  for  a  period  of 
six  days  and  nights  to  see  that  tbe  pump 
runs  at  tbe  same  speed  at  all  times,  day  and 
night,  and  that  the  water  be  measured  each 
hour  of  the  24  and  a  record  kept  the  test 
beginning  this,  Friday,  morning,  and  continu- 
ing until  Wednesday  night  of  next  week. 
Tbe  mayor  appointed  Matt  Locke,  and  Mlctia- 
el  Nelson  as  such  special  police."  Tbe  test 
provided  for  commenced  on  tbe  date  specified 
In  the  resolution,  but  after  a  run  of  about 
four  day?  the  engine  broke  down,  and  the 
test  was  abandoned  until  a  larger  engine 
could  be  installed.  After  the  old  engine  was 
r^laced  by  a  new  or  different  one,  the  six 
days'  test  was  resumed  and  completed,  under 
the  supervision  of  two  special  officers  ap- 
pointed by  the  mayor.  The  officers  thus  ap> 
pointed  reported  tbe  result  of  the  test  to  tbe 
city  council  of  the  appellant  city,  and  under 
date  of  June  26,  1906,  tbe  following  entry 
appears  In  the  minutes  of  that  body:  "Re- 
I>ort  of  Matt  Locke  and  Antone  Anderson  on 
the  test  of  the  new  city  well  showing  an 
average  for  the  six  days  test  of  one  minute 
and  25%  seconds  for  filling  the  tank  holding 
 — .  Ordered  placed  on  file."  It  was  ad- 
mitted at  the  trial  that  the  tank  referred  to 
in  the  foregoing  report  had  a  capacity  of 
1,472  gallons,  and  tbe  report  shows  there- 
fore that  the  daily  capacity  of  the  well  ex- 
ceeded the  1,600,000  gallons  called  for  by  the 
contract  The  appellant  earnestly  Insists 
that  ft  contracted  for  a  waior  supply  of  1,- 
500,000  gallons  per  day  for  a  period  of  14 
months,  and  that  the  proof  shows  that  no 
such  supply  was  furnished  for  that  period. 
We  agree  with  counsel  that  the  city  con- 
tracted for  the  supply  agreed  upon  for  the 
period  of  14  months,  and  also  that  the  proof 
fails  to  show  that  such  supply  was  In  fact 
furnished  for  that  period.  This  would  pre- 
clude a  recovery  on  the  part  of  the  respond- 
ent unless  the  contract  Itself  provides  how 
the  capacity  of  the  well  shall  be  aacortalned, 
and  such  capacity  was  ascortalned  In  tlift 
manner  thus  provided. 

.We  are  constrained  to  hoUl  ttiat  tbe  ccm- 
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tract  does  contain  sach  a  proTlslon.  A.  por- 
tion of  paragraph  5  reads  as  follows:  "The 
party  of  the  second  part  Is  to  proceed  with 
■aid  work,  howcTer,  In  an  endeavor  to  In- 
croue  Bald  supply  to  at  least  one  million 
fiTe  hundred  thousand  (1,600,000)  gallons  of 
ynta  per  day  of  twenty-four  (24)  hours,  and 
when  he  shall  be  successful  In  obtaining  a 
supply  of  water  of  such  Quality  equal  to  one 
million  flTe-bundred  thousand  (1,500,000)  gal- 
lons per  day  of  twenty-four  (24)  hours  then 
the  balance  of  the  contract  prlc^  to  wit,  the 
balance  of  the  amount  dne  for  said  eight 
hundred  thousand  (800.00(0  gallons,  and  the 
amount  due  for  the  remaining  seven  ban- 
died thonsand  (700,00(]f)  gallons  for  the  pe- 
riod of  fourteen  (14)  months,  at  the  rate  of 
two  (2c.)  cents  per  one  hundred  cubic  feet, 
shall  be  paid  to  the  party  of  the  second  part, 
or  to  his  order  when  tests  are  made  and 
work  accepted  by  the  city  council."  This 
provision  shows  clearly  that  the  capacity  of 
the  well  for  the  entire  period  covered  by  the 
contract  was  to  be  ascertained  by  test,  and 
that  the  contractor  was  to  be  paid  in  full 
for  his  work  long  before  the  expiration  of 
the  14  months.  In  other  words,  it  was 
agreed  between  the  parties  that  the  capacity 
of  the  well  for  all  the  purposes  of  the  con- 
tract shonld  be  ascertained  by  test  as  soon 
as  the  respondent  was  successful  in  obtain- 
ing a  supply  of  water  equal  to  1,500,000  gal- 
looB  per  day  of  24  hours,  and  that  he  should 
be  entitled  to  the  balance  dne  under  the  con- 
tract at  that  time.  We  are  aware  that  under 
this  construction  of  the  contract  the  appel- 
lant took  chances  on  the  supply  holding  out 
for  the  full  period  of  14  months,  but  In  our 
opinion  no  other  construction  will  give  full 
effect  to  all  the  provisions  of  the  contract 
whlcdi  are  somewhat  conflicting.  It  follows 
from  what  we  have  said  that  the  test  made 
hy  the  appellant  established  the  capacity  of 
the  well  within  the  meaning  of  the  contract, 
and  that  test  entitled  the  respondent  to  the 
full  compensation  provided  for  In  the  con- 
tract 

Such  having  been  the  conclusion  of  the 
court  below,  its  Judgment  Is  aflBrmed. 

DUNBAR,  ROOT,  MOUNT,  and  PULLER- 
TON,  JJ.,  concur.  HADLET,  C.  J.,  and 
CBOW.  3^  to<A  no  part 


FAIBHAYEN  PUB.  CO.  T.  CITY  OF  BELL- 
INOHAUet  aL 

{Supreme  Court  of  Washington.    Nov.  18, 
1906.) 

KBWSPAPEBa   ({  8*)— LEOAI,  PUBIIOATIONS— 

"Dailt  Papm." 

A  newspaper  pabliSbed  every  day  In  the 
week,  except  Sundays  and  Mondays,  was  a 
"daily  paper,"  within  a  city  charter  provialon 
requiring  publication  of  legal  advertising  of  the 


dty  in  a  dally  paper  printed  and  pnbUshed  In 

the  city. 

[Kd.  Note.— For  other  cases,  see  Newspapers, 
Dec  Dig.  8  8.* 
For  other  definitions,  see  Words  and  Phxaaes, 

vol.  2,  p.  1811.] 

Appeal  from  Superior  Court;  Whatcom, 
County ;  John  A.  Kellogg,  Jndge. 

Suit  by  the  Falrhaven  Publishing  Company 
against  the  City  of  Belllngham  and  others. 
Judgment  for  defendants,  and  plaintifF  ap- 
peals. Affirmed. 

Rose  &  Craven,  for  appellant  Thomas  L. 
McFadden  and  Hardin  &  Hurlbut,  tor  re- 
spondents. 

PER  CURIAM.  The  city  charter  of  the 
city  of  Belllngham  provides  that  the  city 
council  shall  annually  let  all  the  legal  ad- 
vertising to  the  lowest  and  best  responsible 
bidder,  who  shall  give  bonds  to  the  city  In 
such  sum  as  may  be  fixed  and  approved  by 
the  city  council,  conditioned  that  he  will  pub- 
lish all  such  1^1  advertising  In  a  paper 
named  In  the  bid,  which  paper,  it  may  be 
conceded  for  the  purpose  of  this  case,  Is  re- 
quired to  be  a  daily  paper  printed  and  pub- 
lished in  the  dty  of  Belllngham.  Pnrsnant 
to  this  provision  of  the  charter,  the  dty  ad- 
Tertiaed  for  bids  for  Aoing  the  legal  advertis- 
ing of  the  city  for  the  year  190S.  Two  bids 
were  received  in  r^mnse  to  the  noUoe— the 
cfoa  from  the  appellant,  who  is  pn^rietor  and 
publisher  of  the  Bellta^am  .Herald,  a  news- 
paper printed  uid  published  In  the  dty  of 
BelUi^ham  six  days  In  each  week ;  the  other 
tram  the  American  Printing  Company,  which 
is  publisher  and  propTletov  of  ttie  Morning 
Bev^l^  a  newspaper  printed  and  pabllshed 
In  the  dty  of  Belllngham  five  days  In  each 
wedc,  that  is,  ev^  day  except  Sunday  and 
Monday.  The  dty  coomiil  found  the  bid  of 
the  lattw  compai^  the  lowest  and  best,  and 
proceeded  to  let  the  contract  fbr  the  printing 
to  that  company.  The  appellant  therenptm 
brought  this  adJon  to  restrain  the  coundl 
from  so  doing.  Jndgm^t  went  against  them 
In  the  lower  conrt,  and  ttds  appeal  is  prose- 
cuted therefrom. 

The  only  queetUm  we  are  required  to  no- 
tice is  whether  the  MonUng  RevdIle  is  a 
"daily  paper"  within  the  meaning  of  that 
term  as  It  is  used  in  the  city  charter.  We 
think  It  Is.  The  term  "dally,"  as  applied  to 
the  publication  of  newspapers,  Is  relative.  It 
has  never  been  given  the  exclusive  meaning 
of  every  day  of  the  we^,  month,  or  year; 
but  papers  published  every  day  except  Sun- 
day, or  every  day  except  Monday,  or  every 
day  except  both  Sunday  and  Monday,  are 
regarded  by  the  general  public  as  dally  pa- 
pera.  This  court  In  Puget  Sound  Pub.  Co. 
V.  Times  Printing  Co.,  33  Wash.  551,  74  Pac. 
802,  held  that  a  paper  published  every  day 
except  Sunday  and  1^1  holidays  was  a  dally 


•rw  ot]i«r  oMM  M*  auiM  tople  and  section  NUMBER  Id  Dec  *  Am.  Digs.  1M7  to  data,  ft  Reporter  Xodezes 
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paper,  and  dted  ai^roTlngly  a  can  from 
California,  wblch  heia  that  a  paper  publish- 
ed every  day  except  Monday  waa  such  a 
paper.  A  paper  omitting  both  days  may  be 
less  a  dally  publication  than  elthw  of  these 
cited  Instances,  but  It  Is  not  so  widely  dif- 
ferent from  them  as  to  require  It  to  be  put 
Into  a  distinct  class.  It  Is  a  dally  paper  In 
the  popular  sense,  and  It  was  In  this  sense 
that  the  term  was  used  in  the  city  charter. 
The  Judgment  appealed  from  U  affirmed. 


KBNWAT  T.  HOFFMAN  et  al. 

(Supreme  Court  of  Washington.    Nov.  18, 
1908>) 

1.  Appeal  and  Ebsob  (|  263*>— Insmuo- 
TioNs— Exceptions— NECEssrrr. 

An  instruction  to  which  no  exception  was 
taken  cannot  be  urged  as  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror.  Gent.  Dig.  ||  1516~1&32;  Dec  D^.  i 
283.*] 

2.  Appkax.  and  Ebbob  (i  1033*)— Habmless 
SteBOB— Ebbob  iit  Pabtt's  Fatob. 

An  order  requiring  plaintiff  to  submit  to 
a  new  trial  or  remit  a  certain  amount  from  the 
verdict  cannot  be  urged  as  error  by  defendants, 
as  it  was  in  defendants'  favor. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4052-1062;   Dec.  Dig.  | 

loas.*] 

3.  New   Tbial   (J  102*)— Gbotinds— Newlt 
Disco VEBED  Evidence— Diligence. 

Where  affidavits,  filed  in  support  of  a  new 
trial  of  an  action  tor  services  as  an  ar^ltect, 
related  to  matten  entirely  open  for  investiga- 
tion at  tht  trial,  and  which  should  have  been 
taken  up  at  that  time,  and  affiants  were  wit- 
nesses at  the  trial,  such  matters  were  not  new- 
ly discovered  evidence  wbldt  coold  not,  with 
reasonable  diligence,  have  been  produced  at  the 
trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  II  210-214;  Dec.  Dig.  |  102.*] 

4.  New  Tbial  d  6*)— Conflict  in  Atfida- 
TiTS— Discretion  of  Codbt. 

Where  affidavits  filed  in  support  of  a  new 
trial  are  denied  by  others  filed  by  the  adverse 
party,  it  is  discretionar;  with  the  trial  court 
whether  a  new  trial  shall  be  granted. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  ||  ».  10;  Dec  Dig.  I  6.«] 

Appeal  from  Superlw  Cour^  Pierce  Coun- 
ty ;  Qeo.  T.  Reldt  Judge. 

Action  by  Balston  0.  Eenway  against  Da- 
vid M.  Hoffman  and  another.  Judgmmt  for 
plaintiff,  and  def^dants  appeal.  AfBnned. 

Tbeo.  D.  Powell,  for  appellants.  Harry 
H.  Johnston,  for  respondent 


HADLEY,  C.  J.  This  action  was  brought 
to  recover  for  services  as  an  architect,  In 
preparing  the  preliminary  studies  and  sketch- 
es and  plans  and  Bpeclflcations  of  a  com- 
bination store  and  office  building,  five  stories 
in  height,  to  cost  $45,000  for  its  construc- 
tion. The  plaintiff  alleges  that  he  was  em- 
ployed by  the  defendants  to  prepare,  and 
that  he  did  prepare,  such  studies  and  sketch- 
es, and  presented  them  to  the  defendants, 


who  accepted  them,  and  tbea  Initmcted  blm 
to  proceed  and  prepare  tlie  general  draw- 
lugs  and  specifications,  ttiat  the  plaintiff 
thereupon  prepared  the  same  in  accordance 
with  the  preliminary  sketches  and  studies, 
but  that  the  defendants  refused  to  accept  and 
pay  for  them.  The  fair  and  reasonable  value 
of  the  services  Is  placed  In  the  complaint  at 
$1,&7S,  and  Judgment  la  demanded  for  that 
sum.  The  defendants  in  their  answer  deny 
everything  of  a  material  nature  which  is 
alleged  in  the  complaint  The  cause  was 
tried  before  a  Jury,  and  a  verdict  was  re- 
turned for  the  plaintiff  in  the  sum  of  |1,575. 
The  defendants  moved  for  a  new  trial,  and 
the  court  required  the  plaintiff  to  submit  to 
a  new  trial,  or  remit  $475  from  the  amount 
of  the  verdict  He  chose  the  latter  alterna- 
tive, and  filed  a  written  stipulation  that  the 
amount  should  be  reduced  to  $1,100.  The 
new  trial  was  thereupon  denied,  and  the  de- 
fendants have  appealed. 

The  error  assigned  is  that  the  court  should 
liave  granted  unconditionally  appellants'  mo- 
tion for  a  new  trial.  Tliere  was  conflict  in  the 
evidence,  to  be  sure,  but  there  was  sufficient 
evidence  of  an  employment  to  sustain  a  ver^ 
diet  The  complaint  did  not  allege  any  specific 
sum  as  the  amount  appellants  agreed  to  pay, 
but  It  alleged  the  reasonable  value  of  the 
serrices  to  be  $1,076.  Appellants  wholly  de- 
nied the  employment,  and  also  the  value  of 
the  serrlcefl.  The  court  Instructed,  that.  It 
T0Hwndent  Is  entiUed  to  recover  at  all,  he  is 
entitled  to  recorer  the  full  amount  fOr  wlilch 
he  sued.    Tbo  complaint  was  apparently 
drawn  upon  a  quantum  meruit  basis,  and, 
while  tat  that  reason  the  Instruction  ma? 
have  been  objectiraiable,  yet  no  exception 
was  taken  thereto.    App^lants  now  urge 
that  the  wder  oC  the  court  requiring  a  re- 
mittance from  the  amount  of  ttie  verdict  la 
Inconsistent  with  the  Instruction  which  di- 
rected a  verdict  for  the  amount  which  was 
returned,  or  for  no  sum  at  alL  Appellants, 
however,  accepted  that  instruction  without 
objection  as  the  law  of  the  case;    In  its 
terms  it  permitted  the  return  of  a  verdict 
for  $1,575,  and  appellants  are  not  now  In 
position  to  urge  that  it  was  erroneous.  The 
remittance  of  any  of  the  amount  returned' 
by  the  Jury  was  In  appellants'  favor;  and, 
although  It  may  have  been  hkconslstent  with 
the  theory  of  the  instruction,  yet  appellants 
cannot  urge  tliat  which  Is  manifestly  In 
their  favor  as  a  ground  for  reversal. 

Appellants'  argument  that  the  evidence 
does  not  support  the  verdict  Is  based  large- 
ly upon  the  contents  of  affidavits  died,  in 
support  of  the  motion  for  a  new  trial.  T'hese 
relate  to  alleged  defects  in  the  plans,  pointed 
out  by  experts,  whereby  it  Is  claimed  the 
plans  were  Incomplete.  This  matter  w^as  en- 
tirely open  for  Investigation  at  the  trial,  and 
should  have  been  taken  up  at  that  time.  The 
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penons  making  tbe  aflSdavlts  were  wltneBsea 
It  tlie  trial,  and  the  plana  and  speclflcationB 
were  present  and  subject  to  tbe  examination 
of  all  connected  with  the  case.  The  sugges- 
Hons  la  the  affidavits  do  not  therefore  con- 
rtitnte  newly  discovered  evidence  which 
could  not,  with  reasonable  diligence,  have 
been  diBCovered  and  produced  at  the  trial. 
Moreover,  the  affidavits  submitted  by  appel- 
luits  yrere  AealeA  by  others  submitted  by  re- 
qwndent,  making  a  conflict,  even  at  the  hear- 
ing, upon  the  motion  for  new  trial.  Under 
saeh  circumstances  It  was  a  discretionary 
matter  with  the  trial  court  whether  to  grant 
or  refose  a  new  trial 

We  find  DO  abuse  of  diacretim,  and  flie 
Judgment  is  affirmed. 

BUDKIN.  CROW,  HOUNT,  and  DUN- 
BAB.  JJ.,  coDcnr. 


DDSKET  T.  GREEN  I>^E  SHINGLE  CO. 
(SapTRM  Court  of  Wasbingtcn.    Nor.  28, 

1  Appeai.  and  E!bbob  (I  SOO*)— Recobd— 
Hattkbs  to  be  Showm-^uuno  of  Lowra 
Cocsn. 

An  assignmeDt  of  error  In  permitting  the 
filing  of  a  pleading  will  not  be  coiuidered,  where 
tbe  record  discloses  no  ruling  on  the  qaeation 
ia  the  court  IkIow. 

I  Ed.  Note.^ — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  22B6-229tt;  Dec.  Dig.  I 


2.  MaSTEB  AHD  SEEVAKT  (I  267*)— IWJUEIKS 

TO  SEHVAirrB— Issues  and  Evidence. 

In  an  action  for  Injuries  to  plaintiff  while 
■peratiiig  defendant's  Bblogie  macntse,  tbe  coart 
prepeily  admitted  testimony  in  reference  to  tbe 
Slleo-in  table  aod  to  children  coming  into  the 
idll ;  these  being  two  of  the  grounds  of  negll- 
rmce  charged  in  the  complaint. 

[Ed.  Note.— For  other  casea,  see  Master  and 
Servant.  Dec  Dig.  i  267.*] 

3l  Damages  (9  167*)— Pessohal  Ihjubies— 

VoKTAUTT  Tables. 

Where  plaintiffs  testimony  shows  that  he 
kmt  the  tips  of  all  four  fingers  of  his  left  hand, 
ud  that  sudi  injury  is  iwrmanent,  though  only 
t  partial  disability,  life  expectancy  or  mortality 
tables  are  admissible  in  evidence. 

[Ed.  Tfote. — For  other  cases,  see  Damages, 
OnL  Dig.  1  487 :  Dec  Dig.  {  167.*] 

1  Teiax.  (f  280*)— iRSTBuonona— Requebtb— 
iNmrxucnoRS  Albeadt  Giteh. 

Requested  instructions  are  properly  refus- 
where  the  same  points  are  fully  embodied  in 
^  general  diarge. 

^Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Oig.  1  651;  Dec.  Dig.  {  260.*] 

1  Damages  (1  216*)— Pkbsohai.  Irjubies— 

ixanuciioiiB. 

In  an  action  for  the  loss  of  the  tips  of 
pliintiff's  fingers,  an  Instruction  telling  the  joiy 
•J-,  eonaider  tbe  difference  in  tbe  earning  ca- 
lanty  of  plaintiff  before  and  after  the  acadent 
•sftdently  told  them  to  consider  the  previous 
■m  ot  the  tips  of  some  of  the  same  fingers 

[Ed.  Notfe— Tor  otlier  cases,  see  Damsges, 


6.  Appeal  and  Ebboe  (H  lOOl*)— Eiview— 

VeBDICT— CONCLUSlVENtSS. 

While  plaintiff's  inconsistencies  in  positions 
and  conduct  might  have  justified  a  different 
verdict,  they  do  not  authorise  an  appellate  court 
to  set  aside  a  verdict  for  plaintiff  which  is  sus- 
tained by  competsnt  testimony. 

[Ed.  Nots^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  8928-3934;  Dec.  Dig.  { 
1001.^] 

7.  Mahteb  and  Sebvant  (J  276*)— Injubies 
TO  Sebvant— SurncDENOY  or  Evidence. 

In  an  action  for  injuries  to  plaintiff  while 
operating  defendant's  shingle  nuuuiine,  evidence 
held  sufficient  to  supprat  a  Terdiet  for  plaiutiff. 

lEd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  9M^:  Dec.  Dig.  » 
276.*] 

8.  Damages  182*)— Feuohai:.  Izrroiufr- 

Amount. 

In  an  action  for  the  loss  of  the  tips  of  all 
four  fingers  of  plaintiff's  left  band,  a  verdict  for 
S2,080  was  not  excessive,  where  it  appeared 
that  plaintiff  was  28  years  of  age,  and  that  his 
earning  capacity  was  impaired  to  the  extent  of 
about  $1  per  day. 

[Ed.  Note.— For  other  cases,  see  Damages* 
Cent  Dig.  f  890;  Dec.  Dig.  1 182.*] 

Root,  dissenting. 

Appeal  from  Superior  Conrt,  King  County; 
Boyd  J.  Tallman,  Judge. 

Action  by  F.  J.  Doskey  against  the  Green 
Lake  Shingle  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Affirmed. 

Geo.  W.  Sanlsbeny,  J.  P.  Wall,  and  L. 
T.  DeVrles,  for  appellant  Wlllett  ft  Wlllett, 
for  respondent 

BUDKIN,  J.  This  action  was  instituted 
to  recover  damages  for  personal  Injuries  sus- 
tained by  tbe  plaintiff  while  operating  a 
double-block  shingle  machine  in  the  defend- 
ant's mill  in  tbe  city  of  Seattle.  The  neg- 
ligence charged  in  the  complaint  was:  (1) 
That  the  shingle  machine  was  not  properly 
guarded  so  as  to  prevent  the  band  of  the 
operator  from  being  cai^ht  and  carried  Into 
the  saw;  (2)  that  the  defendant  carelessly 
and  negligently  employed  and  kept  In  Its 
employ  negligent  and  incompetent  servants; 
and  (3)  that  the  defendant  carelessly  and 
negligently  suffered  and  permitted  chlldrw 
to  enter  and  remain  In  its  mill.  The  an- 
swer denied  tbe  negligence  charged  In  the 
complaint,  and  alleged  negligence  of  fellow 
servants,  contributory  negligence,  and  as- 
sumption of  risk.  The  affirmative  answer 
was  denied  by  reply,  and  the  case  came  on 
for  trial.  The  jury  returned  a  verdict  in 
favor  of  the  plaintiff  in  the  sum  of  $2,080; 
and  from  the  Judgment  entered  on  this  ver- 
dict the  defendant  has  appealed. 

It  is  first  contended  that  the  court  erred 
in  permitting  the  flUng  of  a  second  amended 
complaint  Tbe  record  discloses  no  ruling 
on  this  question  In  the  ooturt  below.  For 
aught  that  appears  tbe  amended  complaint 
may  have  been  filed  by  consent  Hence  we 
cannot  conalder  this  assignment 

It  Is  next  contended  that  the  ooort  erred 
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in  admitting  teBtlmony  In  reference  to  a 
"fllled-ln"  table,  and  in  reference  to  child- 
ren coming  Into  the  mill.  These  were  two 
of  the  grounds  of  negligence  charged  in  the 
complaint  Gonnsel  has  suggested  no  rea* 
son  why  respondent  should  not  have  been 
permitted  to  prove  them,  If  he  could,  and 
we  perceive  none. 

It  is  next  contended  that  the  court  erred 
In  admitting  life  expectancy  or  mortality 
tables  In  evidence.  The  testimony  tended 
to  show  that  the  respondent  lost  the  tips  of 
all  four  fingers  of  the  left  band,  and  that 
such  Injury  constituted  a  permanent,  thoi^ta 
only  partial,  disability.  Under  such  ctrcnm- 
atances,  the  tables  were  properly  admitted. 

It  Is  next  contended  that  the  court  erred 
In  refusing  to  give  certain  requested  In- 
structions relating  to  the  defenses  of  assump- 
tion of  risk  and  negligence  of  fellow  ser- 
vants. An  examination  of  the  record  shows 
that  in8tructl<»is  on  these  points,  fully  as 
favorable  to  the  appellant  as  those  request- 
ed by  It,  were  embodied  In  the  general 
charge  of  the  court 

It  18  next  contended  that  the  court  erred 
In  refusing  to  Instruct  the  Jury  that  they 
should  consider  the  previous  loss  of  the  tips 
of  some  of  the  same  fingers.  The  record 
discloses  no  request  for  such  an  instruction, 
but  in  any  event  we  think  the  court  did 
so  charge  in  effect  when  it  told  the  Jury  to 
consider  the  dlflermce  in  the  earning  ca- 
pacity of  the  nqmndont  before  and  after 
the  accident 

It  is  next  contended  that  the  court  erred 
in  refusing  to  direct  a  verdict  In  favor  of 
the  appellant  at  the  close  of  the  testimony. 
The  case  made  by  the  resptmdent  la  not  a 
strong  one.  The  chief  ground  of  negligence 
charged  in  the  original  and  first  amended 
complaint  was  that  the  respondrat  had 
neither  notice  nor  knowledge  that  the  ma- 
chine was  not  properly  constructed,  and  that 
he  was  not  instructed  In  the  pn^r  use  of 
the  machln&  In  his  second  amended  com- 
plaint, the  respondent  all^^  that  he  had 
full  knowledge  of  the  faulty  construction 
of  the  madiine,  that  he  threatened  to  quit 
work  a  few  days  before  the  accident  unless 
the  machine  was  repaired  or  "filled  In,"  and 
that  he  thereafter  remained  in  the  em- 
ploy of  the  appellant  only  because  the  fore- 
man promised  to  make  the  desired  repairs, 
and  at  the  trial  the  respondent  qualified 
as  an  expert  of  many  years'  experience  in 
the  operation  of  such  machinery.  It  further 
appears  that  he  worked  on  the  same  machine 
for  almost  a  year  before  the  accident  and 
for  two  or  three  weeks  after  the  accident, 
and  that  his  only  complaint  as  to  Its  faulty 
cuiatructlon  was  made  fortuitously  in  a 
moment  of  anger  about  two  days  before  the 
accident  But  while  these  Inconsistencies 
In  positions  and  conduct  might  furnlab  strong 
reuona  why  fhe  jury  dwuld  have  returned 

Utor  otbtr 


a  dUfermt  verdict;  they  furnish  no  reason 
why  an  appellate  court  should  set  aside  a 
verdict  wblch  is  sustelned  by  competmt  tea* 
timony,  and  we  are  constrained  to  hold  that 
there  was  sudi  testimony  in  this  case.  There 
was  testimony  tending  to  show  that  an  open 
table  machine  Is  unsafe,  that  the  appellant 
promised  to  repair  or  "fill  in"  the  teble, 
that  the  respondent  continued  to  operate 
the  machine  in  reliance  upon  this  promise, 
that  he  was  injured  very  soon  after  the 
promise  to  repair  was  given,  without  fault 
on  his  part  and  that  the  injury  was  caused 
by  the  defective  condition  of  the  machine, 
and  could  not  have  occurred  had  the  prom- 
Ised  repairs  been  made. 

The  last  error  assigned  is  the  overruling 
of  a  motion  for  a  new  trial.  The  only  new 
question  presented  by  the  motion  Is  the  claim 
of  excessive  damages.  The  testimony  tend- 
ed to  show  that  the  earning  capacity  of 
tbe  respondent,  a  man  of  28  years  of  age, 
was  impaired  by  the  injury  to  the  extent 
of  about  $1  per  day,  and.  In  view  of  bis 
age  and  the  nature  and  extent  of  the  in- 
Jury,  we  cannot  say  that  the  verdict  la 
excessive. 

Finding  no  error  in  tbe  lecnd,  the  jodff- 

ment  Is  affirmed. 

FULLERTON,   DUNBAR,  and  MOUNT. 
JJ.,  concur.  HADLEIY,  C.  J.,  and  CROW, 
took  no  part  SOOT,  J.,  diasoita. 


MUBBILLA  V.  GUIS. 

(Supreme  Court  of  Washington.    Nov.  1% 

1908.) 

1.  Appeal  and  Ebbob  (|  l(Mi2*)— Review— 

HaBMLESB  £bBOA— StBIKINQ  iRTEaaOOATO- 
BIES. 

Tbe  striking  of  interrogatories  propounded 
to  plaintiff  in  an  action  for  her  seaaction,  be- 
fore trial,  relating  to  her  parentage,  baptism, 
name  of  nnaband,  if  she  bad  one,  etc,  was  not 
prejudicial,  as  depriving  defendant  of  the  right 
to  discovety  as  to  plaintiff's  true  age,  where  she 
answered  other  Interrogatories  giving  tbe  date 
of  her  birth  and  age,  and  stating  that  she  bad 
never  been  married  or  divorced,  especially  in 
view  of  the  allegation  of  tbe  complaint,  as  it 
stood  at  tbe  time,  that  plaintiff  was  bnt  19 
years  old,  which  made  the  interrogatories  Im- 
material. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  4172;  Dec.  Dig.  ( 1052.*] 

2.  DiBoovEBT  (S  AS*)— iNTBBaooATOBiBa— Sub- 
jeot-Mattbb— Stbikiko  Oirr— Waives, 

The  original  complaint  havinff  been  amend- 
ed at  the  trial  to  aUem  plaintiff's  age  to  b« 
23  years,  and  there  belog  no  renewal  of  the 
motion  to  submit  tbe  rejected  Intem^tories, 
or  for  a  continuance,  after  they  became  i>er- 
tinent,  the  right  to  demand  them  was  waived. 

[Ed.  Note.— For  other  cases,  see  Discovery, 
Dec.  Dig.  i  66.*] 

S.  BviDBNOB  (S  80*>--PBE8uicpTiona— Law  or 
Sisns  State  ob  Tebbttobt. 

Under  the  rule  that,  in  the  absence  of  proof 
to  the  contrary,  It  will  be  presumed  that  tbe 
law  of  a  rister  state  or  territory  Is  the  same  as 
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that  of  WashingtOD,  which  appliM  to  statutory, 
ma  well  as  commoa,  law,  It  will  be  presumed,  in 
the  abeence  of  proof  to  the  contrary,  that  the 
lawa  of  Alaska  permit  an  uomamed  female, 
over  21  years  old,  to  maintain  an  action  for 
her  own  seduction,  as  allowed  by  Ballinger's 
Ann.  Codea  &  St  |  4881  (Plerce'i  Code,  S  259). 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  I  101 ;  Dec  Dig.  |  80  *] 

4.  Sbductioh  (i  17»)— Civil  LiABH-nT— Evi- 
dence—Pbiua  Facie  Case. 

Plaintiff's  testimony  held  snflScient  to  make 

out  a  prima  fade  case  of  aeductioa. 
paid.  Note.— For  other  caaes,  see  Sednetlon, 

Ceat.  Dig.  I  48;  Dec.  Dig. 

&  SiDucnon  (|  17*)— Civil  Liabilitt— Evi- 
dence. 

Evidence  In  a  seduction  case  held  sufficient 
to  snatain  a  verdict  for  plaintiff. 

fEd.  Note.— For  other  casea.  see  Seduction, 
Cent.  Dig.  I  43 ;  Dec.  Dig.  |  17.«] 

Mount,  J.,  dissenting. 

Appeal  from  Superior  Coort,  Pierce  Coun- 
ty; W.  O.  Chapman,  Judge. 

Action  by  Edna  MurrlUa  against  Samuel 
Gnls.  Judgment  for  plaintiff,  and  defendant 
appeals.  AflOrmed. 

G.  C  Israel,  for  aHKllant  Palter  & 
Brown,  for  respondent 

EL&DLET,  C.  J.  This  is  an  action  to  re- 
cover damages  for  sednetlon.  The  plaintiff 
alleges  that  her  injury  was  accompllsbed  by 
the  defendant  at  Donglas  Island,  Alaska; 
that  the  defendant  was  the  proprietor  of  a 
theater  and  dance  hall  at  said  place,  and 
that  for  a  period  of  about  five  months  Im- 
mediately following  March  1, 1906,  the  plain- 
tiff was  emplc^ed  by  him  as  an  actress  to 
assist  in  the  public  entertainment  at  the 
theater  by  singtng  and  'dancing  upon  the 
stage.  She  all^^  that  the  defendant  was 
then  a  man  of  maturity,  of  the  age  of  89 
years,  of  great  ability  and  extensive  exper- 
lence  In  worldly  affairs;  that  he  exercised 
undue  Influence  over  her,  and,  by  taking  ad- 
vantage of  her  youth  and  Inexperience,  he 
wrongfully  seduced  her  and  sustained  Inti- 
mate relations  with  her  for  a  period  of  three 
months,  resulting  in  her  pregnancy.  The  de- 
f«idant  answered,  denying  that  he  Is  guilty 
of  the  charge,  and  allied  that  he  was  one 
of  the  proprietors  of  the  saloon  and  dance 
hall  on  Donglas  Island,  wherein  women  were 
employed  to  publicly  dance  with  the  patrons, 
and  to  assist  in  the  sale  of  liquors  to  the 
latter  from  the  bar  of  the  saloon,  for  which 
the  women  were  allowed  a  percentage  upon 
■ales  made;  that  there  was  also  maintained 
In  connection  therewith  a  stage,  upon  which 
the  women  so  employed  were  required  night- 
ly at  Intervals  to  sing,  dance,  and  engage 
In  short  vaudeville  performances;  that  the 
women  bad  sleeping  apartments  In  the  sec- 
ond story  of  the  building,  and  were  allowed 
to  receive  male  Tlaltors  in  tbelr  rooms,  where 
they  were  served  with  wines  and  liquors  at 
all  hours  of  the  day  and  night   He  allies 


that  the  female  Inmates  of  said  dance  hall. 
Including  plaintiff,  were  reputed  to  be  women 
of  111  fame,  and  that  they  were  r^larly 
fined  as  such.  The  cause  was  tried  before 
a  Jury,  and  a  verdict  was  returned  for  the 
plaintiff  In  the  sum  of  $2,GO0.  From  a  Judg^ 
ment  for  that  sum  the  defendant  has  ap- 
pealed. 

The  first  matter  urged  as  error  is  that 
the  court  struck  a  part  of  appellant's  Inter- 
rogatories propounded  to  the  respondent  be- 
fore the  trial.  There  were  1S4  Interroga- 
tories In  all,  and  28  were  stricken.  Those 
stricken  related  to  respondent's  parentage, 
her  baptism,  the  name  of  her  husband.  If 
she  had  one,  her  first  employment,  and 
other  similar  matters,  all  of  which  the  court 
deemed  to  be  Immaterial.  She  answered 
other  Interrogatories  not  stricken,  giving  the 
date  of  her  birth  and  her  age,  and  stating 
that  she  had  never  been  married  or  divorc- 
ed. It  Is  argued  that,  if  respondent  can 
maintain  this  action  at  all,  she  must  have 
been  at  least  21  years  of  age  when  It  was 
commenced,  and  that  the  Interrogatories 
stricken  would  have  aided  In  making  dis- 
coveries as  to  respondent's  true  age.  We 
think  the  interrogatories  allowed  to  rouain 
were  snflSdently  comprehensive,  and  that 
appellant  was  not  prejudiced  by  the  exclu- 
sion of  those  stricken,  in  view  of  the  aver- 
ment of  the  complaint  as  It  stood  when  the 
Interrogatories  were  stricken,  that  respond- 
ent was  but  19  years  of  age.  In  the  original 
complaint  respondent's  age  was  alleged  as  19 
years,  but  upon  the  trial  leave  to  amend  by 
alleging  that  she  was  23  was  asked.  At  the 
time  the  loterrogatorles  were  stricken,  the 
age  standing  alleged  as  19,  they  became  Im- 
material for  the  purposes  now  urged,  for  the 
reason  that  the  complaint  Itself  placed  the 
age  under  21,  thereby  making  proof  upon 
that  subject  unnecessary.  After  the  amend- 
ment there  was  no  renewal  of  the  motion 
to  submit  these  rejected  interrogatories  or 
for  a  continuance  of  the  trial.  It  Is  claim- 
ed  that  the  record  does  not  show  that  leave 
to  make  such  amendment  was  granted.  It 
does  show  the  express  request  of  counsel 
for  leave  to  amend,  and  In  the  Instructions 
to  the  Jnry  the  court  In  stating  the  Issues, 
said  that  respondent  alleged  that  she  was  a 
virtuous  maiden  of  good  character  and  stand- 
ing among  her  associates,  of  the  age  of  21 
years.  So  that  It  appears  that  the  amend- 
ment was  regarded  by  court  and  counsel  as 
made.  The  need  for  these  particular  In- 
terrogatories to  serve  the  necessities  of  ante- 
trial  discovery  on  the  subject  of  age  was 
not  urged,  after  they  became  pertinent  under 
the  averment  that  respondent  was  21,  and 
any  right  to  donand  them  was  tberefbrs 
waived. 

The  next  point  urged  Is  that  the  court 
erred  in  refusing  appellant's  motion  to  dis- 
miss the  Jury  and  grant  Judgment  for  appel- 
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last  when  teqNmdent  rested  ber  case  In  cblef, 
for  tbe  reason  that  the  proof  showed  that 
the  coart  had  no  Jurisdiction  of  the  sub- 
ject-matter. This  contention  is  based  up- 
on the  showing  that  the  facts,  which  it  is 
claimed  ctmstltute  the  seduction,  all  occurred 
In  Alaska  while  both  parties  resided  there. 
In  .this  state  we  luiTe  a  statute  authorizing 
the  maintenance  of  such  an  action,  which 
Is  in  terms  as  follows:  "An  unmarried  fe- 
male over  twenty-one  years  of  age  may  main- 
tain an  action  as  plaintiff  for  ber  own  se- 
duction, and  recover  therein  such  damages 
as  may  be  assessed  in  her  favor;  bat  the 
prosecution  of  an  action  to  Judgmrait  by  the 
fotber,  mother,  or  guardian,  as  prescribed 
In  tbe  preceding  section,  shall  be  a  bar  to 
an  action  such  unmarried  female."  Bal- 
lli^er's  Ann.  Codes  &  St  9  4831  (Pierce's 
Code,  i  259).  The  suggestion  Is  made  that 
the  above  statute  has  no  extraterritorial 
effect,  and  gives  no  right  of  action,  merely 
because  the  ap[)ellant  Is  now  domiciled  In 
this  state.  Inasmuch  as  the  offense  was  com- 
mitted within  another  Jurisdiction.  It  is 
maintained  by  appellant  that.  If  such  an 
action  can  be  entertained  by  the  courts  of 
this  state,  it  must  be  by  authority  of  a  stat- 
ute where  the  offense  was  committed.  The 
re^ndent  did  not  plead  a  similar  statute, 
or  any  statute,  permitting  such  an  action 
in  Alaska,  but  she  invokes  the  rule  that.  In 
the  absence  of  proof  to  the  contrary,  the 
court  will  presume  that  the  law  of  Alaska 
is  the  same  as  that  of  this  state.  In  Clark 
V.  ElUnge,  29  Wash.  215,  69  Pac.  736,  this 
court  held  that  the  above  rule  of  presump- 
tion applies  to  statutory,  as  well  as  to  com- 
mon, law.  That  decision  is  directly  In  point, 
and  Is  controlling  here.  The  motimi  was 
therefore  pro[)erly  denied. 

It  is  next  assigned  that  the  court  erred  In 
refusing  appellant's  motion  to  dismiss  the 
Jury  and  grant  Judgment  for  appellant,  made 
when  resiKmdent  rested  her  case  In  chief, 
on  the  ground  that  the  evidence  failed  to 
establish  even  a  prima  facie  case  of  seduc- 
tion, and  tended  to  prove  rape,  If  anything. 
Undoubtedly  the  testimony  of  respondent 
tended  to  show  a  case  of  rape  In  the  first 
Instance.  She  testified  that  appellant  called 
at  her  room  and  brought  wine  with  him,  In- 
sisting that  she  should  drink  with  him,  which 
she  did;  that  soon  after  drinking  she  lost 
consciousness,  and,  upon  recovering  con- 
sclousness,  she  was  lying  upon  her  bed.  and 
appellant  was  sitting  beside  her,  whereupon 
she  discovered  that  she  had  been  ravished. 
The  above,  it  Is  true,  tended  to  establish 
rape  only ;  but  she  proceeded  to  testify  that, 
a  day  or  two  following  the  occasion  specified, 
appellant  again  called,  and  insisted  that  she 
should  yield  to  him,  which  she  consented  to 
do  hecanse  of  hia  promlM  to  protect  her,  and 


also  because  of  the  feeling  that  she  was  al- 
ready mined,  and  she  did  not  care  what  bo* 
came  ot  her.  She  says  th^  relations  were 
afterwards  repeatedly  continued  under  those 
circumstances  for  several  months,  during 
wlildi  time  a  condition  of  pr^ancr  arose, 
whl4di  was  afterwards  avoided  by  abortive 
means  provided  by  appellant  We  think  the 
above  showed  a  prima  fade  case  of  seduc- 
tion. The  artifices  used  by  appellant  taken 
all  together,  had  the  effect  to  overcome  her 
scruples  at  a  time  when  she  was  capable  of 
consenting,  and  did  consent  and  not  tbe  least 
of  those  artifices  was  the  method  used  the 
first  time,  which  left  her  In  a  frame  of  mind 
to  be  afterwards  easily  influenced  to  yield 
to  his  demands.  The  motion  was  properly 
denied. 

It  Is  next  Insisted  that  tbe  motion  for  new 
trial  should  have  been  granted  for  the  reason 
that  the  evidence  was  Insufficient  to  Justify 
the  verdict  It  Is  undoubtedly  true  that  ttie 
circumstances  were  such  as  to  challenge  the 
attention  of  the  Jury  to  a  careful  scrutiny 
of  tbe  respondent's  testimony.  She  was  ad- 
mittedly an  actress  and  singer  In  a  dance 
hail,  surrounded  by  women,  some  of  whom 
were  undoubtedly  lewd.  Bnt  she  had  fol- 
lowed the  vocation  of  a  vaudeville  actress 
and  singer  from  her  young  girlhood,  and  in- 
sists that  she  had  always  maintained  her 
chastity  amid  her  necessary  surround ings, 
following  her  vocation  only  for  the  purposes 
of  obtaining  a  livelihood.  The  testimony  of 
a  number  of  other  witnesses  also  tended  to 
establish  that  fact  It  is  true  the  appellant 
denied  that  be  had  sustained  any  criminal 
relations  with  respondent  but  both  parties 
were  before  the  Jury  and  were  observed  by 
the  Jurors.  The  appellant  admitted,  and 
even  alleged.  In  bis  pleadings  that  be  was,  at 
the  time  of  tbe  alleged  seduction,  one  of  tbe 
proprietors  of  the  house  on  Dongas  Island 
which  was  not  only  maintained  as  a  saloon 
and  dance  ball,  bnt  for  purposes  of  prosti- 
tution as  well.  Considering  his  own  charac- 
ter, he  could  not  well  appeal  to  the  Jury  to 
give  greater  weight  to  his  testimony  than  to 
that  of  respondent  The  Jury  evidently  l>e- 
lleved  tbe  testimony  of  respondent  as  against 
that  of  appellant;  and,  as  It  was  the  prov- 
ince of  the  Jurors  to  pass  upon  tbe  weight 
of  the  evidence,  we  think  the  trial  court  did 
not  err  In  refusing  to  set  aside  the  verdict 

The  Judgment  is  aflBrmed. 

RUDKIN,  CROW,  and  DUMBAR,  JJ.,  coo- 
cur.   FTJLLBBTON,  3^  did  not  lit 

MOUNT.  J.  I  dissent.  The  plalntlfTa 
evidence  shows  that  she  was  not  of  previous 
chaste  character,  and  that  she  was  not  se- 
duced. The  motion  for  a  directed  verdict 
should  have  been  granted. 
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BTEWART  T.  BALFOUB  et  al. 

(Sapieme  Coart  of  Wosbington.    Not.  23, 
1908.) 

1.  Masteb  and  Sebvart  a  322*)— Mabtbb's 

LtlABUaTT  FOB  InJUBIES— FEXI.OW  SKBV- 
AJIT8. 

Plaintilt  was  employed  hj  a  firm  of  Bteve- 
dores  to  aasiat  In  loadiiw  a  tcsmI  with  wheat. 
It  wai  the  doty  of  defendants'  serrants  to  bring 
the  wheat  in  sacks  to  the  vessel  and  throw  the 
sacks  into  a  chute  leading  from  the  dock  to  an- 
other chute  extending  from  the  rail  of  the  Tea- 
sel to  the  cnrb  around  the  hatdi  in  the  middle 
of  the  deck.  Held,  that  if  the  stevedores  or 
their  employes  neglected  to  properly  Instruct 
the  men  on  the  dock  io  the  employ  of  defend- 
ants how  to  relate  the  speed  of  the  sa^,  or 
when  to  oease  dirawiiw  them  into  the  chute, 
defendants  cannot  be  fnUe  tor  Ixtinrles  to  a 
steTedore  for  the  result  of  such  neglect  as  the 
men  were  subject  to  the  direction  of  the  steve- 
dores; buL  if  the  employes  of  defendant  so 
eardesriy  tnrew  the  sack  Uiat  it  Injured  plain- 
tiff, the  act  was  not  one  directed  or  in  any 
way  controlled  by  the  stevedores,  bnt  was  a 
careless  act  of  defendants'  employes. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  I  322.*] 

2.  Mabteb  and  Sbbvaht  (I  832*)— Masteb' B 

LlABILirr  POB  iKjnBIEB—FELLOW  SSBVANTS 

— QOESnONS  FOB  JmT. 

Plaintiff  was  employed  by  a  firm  of  steve- 
dores to  sBsist  in  loading  a  vessel  with  wheat. 
It  was  the  duty  of  defendants'  servants  to  bring 
the  wheat  in  sacks  to  the  side  of  the  vessel  and 
throw  the  sacks  into  a  chute.  As  the  loading 
proceeded,  the  chute  leading  from  the  dock  be- 
came steeper,  owing  to  the  gradual  sinking  of 
the  vessel.  To  reduce  the  speed,  "riffles"  were 
placed  crosswise  the  chute  by  the  stevedores, 
who  had  the  authority  to  order  defendants' 
Herrants  to  stop  throjnng  the  sadcs  into  the 
Antt,  or  throw  tbtm  more  slowly,  If  audi  order 
was  neoestary.  KainUff  stood  on  a  ladder  to 
place  a  riffle.  While  he  was  on  the  ladder,  de- 
fendants* servants  negligently  placed  a  eaoc  of 
wheat  so  close  to  the  edge  of  the  chute  that  It 
knotted  down  the  ladden  cansing  plaintiff  to 
talL  ffeld,  that  it  could  not  be  satd,  as  a  mat- 
ter of  law,  that  defendants'  servants,  for  the 
purposes  of  the  negligent  act  charged,  were  loan- 
ed to  and  under  the  control  of  the  stevedores. 

[Bd.  MotSi^For  other  cases,  sea  Uaater  and 
Swrant,  Dec  Dig.  I  832.*] 

S.  Mabtoi  ahd  BnTAira  jl  3S0*)— LXABiLTrT 

•  FOB  IlfJUBT  TO  THIBD  PeBSOII— GONTBIBU- 
TOBT  NBOLIOBNOB. 

Evidence,  in  an  action  for  injuries  result- 
ing from  the  negligent  act  of  defendants'  serv- 
ants, coMidered,  wd  KM  to  diow  tliat  plain- 
tiff's injury  was  due  to  Us  own  contributory 
negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  |  1272;  Dec.  Dig.  f  330.*] 

4.  Mabtbb  akd  Sbbvaht  <|  83^*)— Liabilitv 
FOB  InjDBT  TO  ThIBD  nBSON— Cohtbibd- 
TOBT  NBOI.IQBITCS— QtJBffnONB  FOB  JUBT. 

Where  the  evidence,  in  an  action  to  recov- 
for  injnriea  dne  to  the  negligence  of  defend- 
anti^  servants,  is  such  that  the  minds  of  rea- 
sonable Jorors  could  not  (all  to  agree  that 
plaintiff's  Injury  was  due  to  his  own  contriba- 
tory  negligence,  It  is  the  duty  of  the  trial  court 
to  so  hold  as  a  matter  of  law. 

tEd.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  |  1274;  Dec  Dig.  |  832.*] 

5.  TbIAL  (I  176*V--DlBBOrED  YBEDIOr. 

Whera  defendants  moved  for  an  Instructed 
verdict  on  Ois  ground,  among  others,  tiiat  plaln- 
110*8  eridenee  prorss  Um  to  have  basn  gnllty 


of  contributory  negllguo^  the  granting  of  the 
motion  is  a  holding,  as  a  matter  of  law,  that 
plaintiff  was  guilty  of  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
D^.  {  309;  Dec.  Dig.  I  176.*] 

6.  Masteb  and  Sbbvant  ({  212*)— Assuxf- 

Tion  OF  Risk. 

Where  plaintiff  was  employed  to  assist  in 
loading  a  vessel  with  wheat,  and  defendants* 
servants  threw  the  wheat  in  sacks  Into  a  chute 
leading  into  the  hatch  of  the  vessel,  and  plain- 
tiff mounted  a  ladder  to  place  riffles  in  the 
chutes  to  delay  the  speed  of  the  sacks,  and  de- 
fendants' servants  placed  a  sack  so  close  to  the 
edge  of  the  chute  that  it  fell  off  and  knocked 
down  the  ladder,  causing  plaintiff  to  falL  and 
the  ordinary  method  of  placing  the  riffles  m  tlie 
chnte  was  to  stand  on  the  overturned  chute, 
plaintiff  assumed  the  risk  of  placing  the  riffle 
in  the  chute  by  means  of  a  laculw. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  |  212.*] 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty;  W.  O.  Cbapman,  Judge. 

Action  by  William  Stewart  against  Robert 
Balfour  and  others.  From  an  order  instruct* 
Ing  the  Jury  to  bring  in  a  venlict  for  defends 
ants,  plaintUT  appeals.  Affirmed. 

Ellis,  Fletdier  &  Evans,  for  appellant 
James  U.  Aahton  and  W.  H.  Hayden,  for  re- 
spondents. 

HADLET,  C.  J.  This  Is  an  action  to  re- 
.  cover  damages  for  personal  injuries.  The 
plaintiff  seeks  to  recover  from  the  partnership 
of  Balfour,  Guthrie  &  Co.  He  was  at  the  time 
in  the  employ  of  McCabe  &  Hamilton,  steve- 
dores, in  the  city  of  Tacoma.  McCat>e  & 
Hamilton  were  employed  by  the  shipowners 
to  load  a  French  sailing  ship,  called  the 
"Bidart,"  with  sacks  of  wheat  at  the  defend- 
ants' wharf  in  Tacoma.  It  la  alleged  that 
the  stevedores  employed  controlled  and  dis- 
charged the  men  on  board  the  ship  who  were 
engaged  in  loading  the  same  with  wheat,  and 
that  the  defendants  did  the  same  with  men 
on  the  wharf  who  were  engaged  in  deliver- 
ing the  wheat  In  sacks  into  the  chute  for 
loading  In  the  ship.  At  the  time  of  recelT- 
Ing  his  injury,  the  plaintiff  was  assisting  to 
load  the  ship  under  the  general  direction  of 
tiie  foreman  of  the  stevedores  and  under  the 
Immediate  direction  of  the  sack  turner  to 
whom  the  plaintiff  was  tender  or  assistant 
The  tide  was  low,  and  the  dec^  of  the  ves- 
sel was  much  lower  than  the  level  of  the 
surface  of  the  wharf.  The  ship's  rail  was 
about  6  or  6%  feet  above  the  deck,  and  the 
hatch  comb  or  cnrb  aroond  the  hatch  in  the 
middle  of  the  deck  was  about  2%  or  3  feet 
higher  than  the  level  of  the  deck.  For  the 
purpose  of  loading  the  ship,  two  chutes  were 
used;  one  known  as  the  "tongue"  chute,  be- 
ing about  14  feet  long  and  running  at  a 
slight  incline  from  the  ship's  rail  to  the 
hateh  comb,  the  outer  end  resting  upon  the 
ship's  rail  and  the  inner  end  yipon  a  board 
across  the  hatch  c<Hnb  known  as  the  sliding 
board.  The  other  <d»ite^  known  as  the  "dock" 
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ctiute,  was  abont  18  or  20  feet  long  and  ex- 
tended, at  a  steeper  Incline,  from  tlie  edge 
of  the  wharf  to  the  flrst-mentloned  chnte, 
with  the  lower  end  of  the  dock  diute  resting 
In  the  tongne  chute  at  a  point  2  or  8  feet 
from  the  hatch  comb ;  the  upper  end  of  the 
dock  chute  being  on  and  secured  to  the 
wharf.  As  the  ship  was  lowered  by  the  fall- 
ing of  the  tide  or  by  the  weight  of  the  ac- 
cumulating cargo,  the  incline  of  the  doCk 
chute  became  steeper,  and  the  lower  end 
gradually  slipped  back  toward  the  wharf  In 
the  tongue  chute.  At  the  time  of  the  acci- 
dent there  was  also  another  unused  chute 
lying  alongside  the  tongue  chute  upside 
down;  one  end  resting  upon  the  ship's  rail, 
and  the  other  end  upon  the  hatch  comb.  The 
sacks  of  wheat  were  brought  on  trucks  with 
five  or  six  sacks  to  the  load,  and  two  men 
would  take  hold  of  the  sacks  on  either  side 
and  place  them  lengthwise  in  the  upper  end 
of  the  dock  chute  so  that  they  would  slide 
down  It  to  the  tongue  chute,  and  thence 
along  the  latter  to  the  sack  turner's-  position 
at  the  hatch  comb.  The  duties  of  the  sack 
turner  required  blm  to  sit  upon  a  board 
across  the  hatch  comb  at  one  side  of  the 
place  wh«:e  the  Inner  end  of  the  tongue 
chute  rested,  and  turn  the  sacks  alternate- 
ly Into  stlU  two  other  chutes,  which  ran 
down  from  the  hatch  into  the  body  of  the 
vessel  and  conveyed  the  sacks  Into  the  ship 
below  where  other  employes  of  the  steve- 
dores were  engaged  In  stowing  the  wheat 
away  in  the  ship.  The  plaintlfT  was  employ- 
ed toy  the  stevedores  as  tender  or  assistant 
to  the  sack  tnmer,  and  he  was  under  the 
Immediate  orders  and  direction  of  the  lat- 
ter. All  the  men  on  board  the  ship  engaged 
In  loading  were  under  the  stevedores'  fore- 
man, who  directed  the  general  operation  of 
stowing  away  the  wheat  on  the  vessel  It 
wu  the  du^  of  the  plalotUf  to  ob^  tiie 
orders  ot  the  sack  turner  In  keeping  tb» 
chates  In  position  and  In  removing  or  put- 
ting riffles  Into  the  <Autes.  The  riffles  are 
thin  plecu  ot  boards  rounded  smoothly  at 
the  top,  and  placed  crosswise  In  the  bottom 
of  the  ebvte;  tiie  ends  resting  In  grooves 
cut  Into  the  sides  of  the  chnte,  and  Uie  grooves 
extending  from  the  bottmn  to  the  top  of  the 
chnte^  BO  that  riffles  can  be  dropped  In  In- 
Btantly  when  required.  The  purpose  of  the 
riffles  Is  to  rondra-  the  bottcnn  of  the  chute 
more  uneven  and,  by  increasing  Uie  friction, 
to  retard  the  spMd  of  the  saAs  as  they  de- 
scend. More  riffles  are  from  time  to  time  In- 
serted as  the  ship  gets  lower,  and  the  diutes 
correspondingly  ste^r.  The  man  who  plac- 
es the  riffles  usually  stands  waiting  at  the 
side  ot  the  chute,  and,  when  the  men  on  the 
dock  have  unloaded  one  truck,  and  while 
another  Is  coming  up,  he  inserts  the  riffle, 
or,  if  tbere  Is  an  immediate  necewity,  he  can 
drop  the  riffles  into  the  proper  grooves  be- 
tween the  sacks  as  ttiey  descoid,  if  they  are 
not  coming  too  rapidly.  The  complaint  al- 
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leges:  That  the  tide  was  low,  and  the  de- 
scent of  the  chuto  was  so  steep  that  the 
sacks  came  down  very  swiftly,  making  It 
difflcult  tor  the  sack  turner  to  handle  them, 
and  that  he  ordered  the  plaintiff  to  place  a 
riffle  in  the  down  chute  to  retard  the  speed 
of  the  sacks ;  that  the  plaintiff  thereupon  se- 
cured a  ladder  and  placed  one  end  upon  the 
deck,  resting  the  other  end  upon  the  unused. 
Inverted  chute  hereinbefore  mentioned  as  ly- 
li^  alongside  the  tongue  chute ; '  that  he  plac- 
ed the  ladder  so  tbat  the  upper  end  was 
some  18  inches  to  one  side  of  the  two  chutes 
In  use,  and  at  least  8  feet  below  the  dock 
chute,  at  a  point  about  6  or  7  feet  from  the 
ship's  rail  and  7  or<  8  feet  from  the  hatch 
comb.  While  the  ladder  was  In  this  posi- 
tion, he  climbed  upon  It  for  the  purpose  of 
placing  a  riffle  In  the  chute,  and  he  alleges 
that,  when  about  halfway  up  the  ladder,  the 
two  men  upon  the  dock,  and  who  were  plac- 
ing the  sacks  in  the  dock  chute,  carelessly 
and  recklessly  threw  a  sack  of  wheat  upon 
the  side  of  the  chute,  so  that  it  hung  part- 
ly out  of  It,  and  In  that  position  it  slipped 
rapidly  down,  hanging  over  the  side  until 
immediately  above  the  place  where  the  lad- 
der was  standing,  when  it  fell  clear  of  the 
chute,  struck  the  ladder,  knocked  it  from 
its  position  under  the  plaintiff,  and  threw 
him  with  great  force  to  the  deck  below, 
whereby  he  was  injured.  The  defendants  an- 
swered: That  the  plaintiff's  own  n^llgence 
led  to  his  injury,  and  also  that  he  well  knew 
that,  In  ttie  ordinary  loading  of  the  vessel 
with  the  appliances  then  used,  it  was  a  com- 
mon thing  for  sacks  of  wheat  to  fall  out  of 
the  chutes  upon  the  de6k;  that  be  knew  the 
construction  and  arrangement  of  the  chutes 
and  ladder,  and  knew  and  appreciated  all  tiie 
risks  and  dangers  connected  wltb  the  same ; 
and  that  tbey  were  incident  to  the  service 
then  being  performed  him.  The  cause 
came  on  for  trial  before  a  Jury*  and.  at  the 
dose  ot  alt  the  teBUm<ni7.  the  defendants 
moved  tor  an  Instmcted  v^dlct  In  their  fa- 
vor. The  motion  was  granted.  A  verdict 
was  returned  for  the  defendants,  and  Judg- 
ment was  altered  acowdlngly.  The  plain- 
tiff has  appealed. 

A  number  of  grounds  for  the  Instructed 
verdict  were,  specifled  in  the  respondents* 
motion,  but  the  record  does  not  disclose  upon 
what  particular  ground  the  court  based  Its 
ruling.  Appellant  says  In  his  brief  ttiat  the 
trial  court  held  that  the  two  men  upon  the 
wharf  at  the  head  of  the  chute  who  were 
delivering  the  wheat  Into  the  chute  were, 
(or  the  time  being,  fellow  servants  of  the 
appellant,  and  that  respondents  are  for 
that  reason  not  liable.  We  will  first  examine 
this  question.  It  Is  established  that  appel- 
lant was  in  the  employ  of  the  stevedores,  and 
subject  to  the  direction  of  their  foreman,  and. 
more  immediately,  of  the  sack  turner.  The 
two  men  upon  the  wharf  who  threw  the  sacks 
Intotheehnto  werelnthe  employ (tf lespond- 
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ents.  and  were  paid  by  than.  'For  the  time 
beioK  however,  th^  were  subject  to  the 
dtrecdonB  of  the  Btevedorea;  the  latter  har- 
Ing  control  of  the .  sltnation  there  while  the 
ahlp  was  being  loaded.  Respondents'  men 
brought  the  wheat  to  the  edge  of  the  wharf 
uid  delivered  It  Into  the  dinte,  but  It  was 
agreed  by  all  parties  concerned,  and  all,  In- 
cluding the  ai^Ilant,  well  knew,  that  the 
men  upon  the  wharf  were,  at  all  times  while 
the  loading  was  going  on,  subject  to  the  dl- 
rectlona  of  the  stevedores.  If  they  were  de- 
livering the  sacks  too  rapidly  or  too  slowly 
to  salt  the  convenience  of  the  stevedores, 
they  acted  upon  the  orders  of  the  latter,  and 
decreased  or  Increased  the  speed  of  delivery 
as  the  orders  required.  If  tfie  surface  of 
the  chute  became  so  dry  and  smooth  that 
Uie  sacks  slid  too  rapidly,  and  If  the  steve- 
dores desired  to  correct  that  by  Inserting 
riffles  in  the  chute  as  hereinbefore  explained, 
the  men  upon  the  wharf  ceased  delivering 
8a<^  If  ordered  so  to  do,  while  the  riffles 
were  being  placed.  The  duty  of  giving  the 
order  to  so  cease  delivering  the  sacks  rested 
upon  the  appellant  Such  an  order  might  be 
oommnnlcated  to  appellant  by  the  foreman 
or  by  the  sack  turner  of  the  stevedores,  both 
of  whom  were  his  superiors;  but  he  was 
also  authorized  to  give  the  order  himself 
and  of  his  own  motion  when  it  became  nec- 
essary for  the  purpose  of  inserting  the  riffles. 
Under  these  circnmstances,  respondents  ar- 
gue that  the  men  upon  the  wharf  were,  for 
the  time  being,  loaned  by  them  to  the  steve- 
dores, and  that  respondents  cannot  be  liable 
for  their  acts  during  that  time.  We  ttaink 
it  should  not  be  said  that  there  was  an  ab- 
solute "loan"  of  the  servants  In  the  sense 
In  which  that  term  is  sometimes  used  with 
reference  to  the  shifting  of  employes.  They 
were  still  the  servants  of  respondents  and 
were  delivering  the  respondents'  wheat  in- 
to the  chnte.  EJieept  tn  so  far  as  they  were 
subject  to  the  direction  of  the  stevedores, 
they  represented  their  own  masters,  the  re- 
spondents, at  that  particular  place.  In  so 
far  as  the  stevedores  were  responsible  for 
their  control,  the  resimndents  cannot  be  held 
liable;  that  is  to  say.  If  the  stevedores  or 
their  employes  n^lected  to  proi>erIy  Instruct 
or  order  the  men  how  to  regulate  the  qpeed 
of  the  sa(&8  or  when  to  cease  throwing  them 
into  the  chute  so  as  to  serve  the  purposes  of 
safety,  then  respondents  cannot  be  liable 
for  what  may  have  resulted  from  such  neg- 
lect of  the  stevedores.  If,  however,  the  em- 
ployes of  respondoits  so  carelessly  threw 
the  sack  In  that  It  hnng  over  the  side  and 
created  a  dangerous  condition,  the  act  was 
<me  not  directed  or  in  any  way  controlled 
by  the  stevedores,  bnt  It  was  simply  the  care- 
less act  of  respondents'  employes  while  they 
stood  In  the  position  of  their  master  dis- 
charging a  duty  for  the  latter.  Snch  la  the 
ebaracter  of  the  negligence  charged  In  the 
complaint,  and  w«  think  the  proofs  were 
cadi  that  It  ihonld  not  be  held  as  a  matter 


of  taw  that  respondents*  snrants,  for  the 
purposes  of  the  negligent  act  here  charged, 
were  loaned  to  and  under  the  control  of  the 
stevedorea 

Respondents  Insist  that  appellant's  own 
negligence  was  the  proximate  cause  of  his 
injury,  and  that  It  should  be  so  held  as  a 
matter  of  law.  We  have  read  the  evidrace, 
and  find  that  It  was  entirely  within  the 
power  of  appellant  to  direct  the  men  to 
cease  throwing  In  the  sacks  while  he  insert- 
ed the  riffles.  He  well  knew  that  he  could 
control  the  men  for  that  purpose,  but  he 
made  no  effort  to  do  so.  He  undertook  to 
Insert  the  ritBes  in  the  bottom  of  the  chute 
while  the  sacks  were  coming  down  at  the 
rate  of  1.200  per  hour,  or  20  per  minute.  He 
knew  it  was  a  common  thing  for  sacks  to 
fall  over  the  side  of  the  chnte,  a  thing  which 
often  happened  several  times  a  day,  and,  of 
course,  no  one  could  anticipate  Just  what 
moment  It  wonid  happen.  He  took  a  ladder 
and  placed  it  so  that  Its  top  projected  above 
the  unused  <dinte  against  which  It  rested  and 
so  as  to  receive  the  force  of  a  sadc  If  it 
should  fall  over  the  side  of  the  <dinte  above 
It  The  use  of  a  ladder  for  the  purpose  was, 
as  the  evidence  discloses,  an  almost  unheard 
of  thing.  Practically  all  the  witnesses  tes- 
tified that  they  had  never  seen  a  ladder 
used  for  that  purpose.  The  almost  nnlversal 
way  of  reaching  the  dock  chnte  when  a 
riffle  Is  to  be  inserted  Is  to  step  up  on  to 
the  unused  or  Inverted  chnte,  which  served 
as  a  kind  of  platform  upon  which  to  stand 
while  adJnsUng  the  rifilfi  In  the  Aodt  chute 
above.  The  heli^t  of  this  platftnrm  at  the 
hatch  comb  end  was  about  2^  or  3  feet,  and 
it  oonUI  be  easily  reached  without  a  ladder, 
after  whldi  one  fxmld  walk  along  it  as  It 
sloped  toward  the  tt^  of  the  ship's  rati  and 
could  easily  reach  Into  the  dock  chute  above 
and  Insert  the  rlfflea.  But  notwithstanding 
this  appliance  and  the  custom  as  to  its  use, 
which  was  wen  known  to  appellant,  he  chose 
the  nse  of  the  ladder,  placed  it  in  the  danger- 
ous position  where  It  was  liable  to  be  struCk 
by  a  falling  sack  any  instant,  ascended  the 
ladder,  gave  no  order  for  the  rapid  movement 
of  the  sacks  to  cease,  and,  while  he  stood 
upon  the  ladder,  the  bounding  sack  struck 
It  and  knocked  It  down.  It  seems  to  us  that 
the  minds  of  reasonable  Jnrora  conld  not  have 
failed  to  agree  that  appellant's  injury  was 
due  to  his  own  contributory  negtigeoce,  and, 
such  being  the  case,  it  was  the  doty  of  the 
trial  court  to  so  hold  as  a  matter  of  law.  The 
granting  of  the  motion  for  an  Instructed 
verdict  had  that  effect,  as  respondents  asked 
the  Instmctlon  on  that  ground,  among  others. 

Appellant  argues  that,  if  the  sack  bad 
been  properly  placed  In  the  chute,  It  would 
not  have  fallen  over,  and  that  it  was  the 
neglect  of  respondents'  servants  that  It  was 
improperly  put  Into  the  chute."  He  claims 
that  he  had  a  right  to  presume  that  the  sacks 
would  be  properly  placed  In  the  chtate.  Wheth- 
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er  tbe  falling  of  sacks  resulted  from  actual 
uegligence,  or  whether'  it  resulted  from  a 
mere  occasional  condition  incidental  to  the 
rapid  handling  and  movement  of  the  sacks, 
which  even  ordinary  care  conld  not  at  all 
times  prevent,  the  fact  remains,  in  either 
event,  that  appellant  knew  It  was  a  thing 
that  was  liable  to  happen  a  number  of  times 
In  the  course  of  a  day.  He  must  therefore 
be  held  to  have  assumed  tbe  risks  attending 
the  peculiar  situation  as  he  stood  upon  the 
ladder.  It  was  within  his  power  to  take  the 
usual  and  manifestly  safer  course,  and  also 
to  order  the  movement  of  the  sacks  to  cease- 
Since  be  did  neither,  and  since  h«  knew  from 
observation  and  experience  that  a  sack  was 
liable  to  fall  any  Instant,  he  cannot  be  heard 
to  say  that  he  did  not  assume  the  risk  of 
such  a  situation.  He  could  easily  have  made 
tbe  situation  safe,  and  he  well  knew  bow  to 
do  It ;  but,  having  chosen  to  do  otherwise,  he 
cannot  now  say  that  he  did  not  assume  the 
cwseqnaices  of  the  course  which  he  took. 
Tbe  Judgment  la  afflrmed. 

RUDKIN,  DUNBAR,  ROOT,  CROW,  and 
MOUNT,  JJ.,  concur.  rULLBRTON,  J.,  took 
no  part 


HES8IR  V.  BfcLBAN. 
(Supreme  Ooart  of  Washington.  Not.  28, 1908.) 

1.  Habivb  and  Ssbtaht  (I  286*)  —  InjuBiu 

TO  BKBTANT— Acn0Na--QUE8TI0R  FOB  JUBT 

— Neouqbnob. 

In  an  action  by  a  chambermaid  In  a  hotel 
for  InJarieB  gustalned  from  a  fall  caused  by  holes 
in  the  carpet,  whether  the  proprietor  was  negli- 
gent in  permitting  the  carpet  to  be  In  that  condi- 
tion heU  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  1 1001;  Dec.  Dig.  I  28&*] 

2.  Mabtbb  ahd  Skbvamt  ft  101*)— MAnxB's 

LlABIUTT  —  FUOB  OF  WOBK  —  MABXIB'B 

Drrrr. 

The  proprietor  of  a  hotel,  like  any  other 
employer,  must  fomlsh  bis  servants  a  reasonably 
safe  placd  in  which  to  work,  and  keep  It  In  that 
condition,  and  Is  liable  to  an  employ^  for  Inju- 
ries from  his  failnre  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  I  179 ;  Dec.  Dig.  I  101.*] 

8.  Masteb  and  Bebvant  (S  288*)— Iitjobies 
TO  Servant— AcTions—QuEffrion  fob  Jubt 
— Gontbibutobt  Nbquokncb. 

In  an  action  by  a  chambermaid  against  the 

proprietor  of  a  hotel  for  Injuries  from  a  fall 
caused  by  holes  in  the  carpet,  whether  plaintiff 
was  guilty  of  contributory  negligence  held  for 
the  jury. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  1069 ;  Dec.  Dig.  S  289.*] 

4.  Tbial  (I  143*)— Takino  Qubotion  fboic 
Jubt— On  Confxiotino  Evidence. 

The  trial  court  cannot  take  the  case  from 

the  jury  because  it  believes  the  preponderance 

of  the  evidence  is  with  one  of  the  parties. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 

Dig.  {  842;  Dee.  Dig.  |  148.*] 


b.  Nkw  Tbiax.  (I  71*)  —  Gbodndb  —  Tbbdict 

CONTBABT  TO  EVIDENCE. 

Ilie  trial  court,  on  conflicting  evidence, 
could  grant  a  new  trial  if  It  believed  the  pre- 
ponderance of  the  evidence  .was  with  the  unsue* 
cessf ul  party. 

[Ed.  Note.— F«r  other  cases,  see  Mew  Trial, 
Cent.  Dig.  I  144;  Dec.  Dig~|  71.*] 

Appeal  from  Superior  Court  King  County; 
Arthur  E.  Grlffln,  Judge. 

Action  by  Lena  Messir  against  John  H. 
McLean.  From  an  order  granting  a  motion 
for  Judgment  notwithstanding  the  verdict 
and  from  a  Judgment  dismissing  the  action, 
plaintiff  appealed.  Reversed  and  remanded, 
with  Instructions  to  entw  Judgment  on  the 
verdict 

McCafferty  &  Godfr^,  for  appellant 

FULLERTON,  J.  The  appellant  plaintiff 
below,  brought  this  action  against  the  re- 
spondent to  recover  for  personal  Injuries  re- 
ceived by  her  while  in  tbe  respoadeut's  em- 
ploy, caused,  as  she  alleges,  by  the  respond- 
ent's negligence.  Issue  was  taken  on  the 
allegations  of  n^Iigence  contained  In  tbe 
complaint  and  the  defense  of  contributory 
negligence  Interposed,  which  was  denied  by 
a  reply.  On  tbe  Issues  made  a  trial  was  en- 
tered upon  before  the  court  and  a  Jury.  At 
the  conclusion  of  the  appellant's  case  a  chal- 
lenge was  Interposed  to  the  sufficiency  of  the 
evidence,  vblcb  challenge  tbe  trial  court 
overruled.  Evidence  in  support  of  the  re- 
spondent's answer  and  In  rebuttal  thereof 
was  Introduced,  and  the  cause  submitted  to 
the  Jury  under  Instructions  to  which  no  ex* 
ceptions  were  taken.  The  Jury  returned  a 
verdict  in  favor  of  the  appellant  In  the  sum 
of  $2,000,  after  which  a  motion  for  a  new 
trial  and  for  Judgment  notwithstanding  the 
verdict  was  made.  The  trial  Judge  over* 
ruled  tbe  motion  for  a  new  trial,  but  granted 
tbe  motion  tor  Judgmatt  notwithstanding  the 
verdict  and  entered  a  Judgment  to  the  effect 
that  the  ai^llant  take  nothing  by  her  ac- 
tion, and  that  tbe  reqrandeat  recover  his 
costs.  This  appeal  was  taken  from  tbe  Jndff- 
ment  so  entered. 

The  record  does  not  disclose  tbe  reasons 
which  actuated  the  trial  court  in  grantlDg 
the  potion  for  Judgment  notwithstanding  the 
verdict  nor  have  we  been  favored  with  a 
brief  or  argument  on  the  part  of  tbe  res^nd- 
eut  The  motion  for  Judgment  Itself  states 
no  specific  ground  tor  granting  the  Judg- 
ment, but  is  couched  In  general  language, 
followed  by  a  recital  that  it  'Is  based  upon 
the  records,  files,  and  pleadings  herein,  and 
upon  the  evidence  Introduced  and  proceed- 
ings pending  the  trial  hereof,  and  upon  all 
papers,  records,  and  proceedings  hea^n  prior 
to  the  rendition  of  such  verdict  and  the  rul- 
ings of  the  court  therein  and  thereon."  We 
have  been  left  therefore,  in  so  far  as  the 
respondent's  case  is  concerned,  to  our  ovra 
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reBearchea.  Bat  we  are  nnable,  after  a  care- 
ful examination  of  the  record,  to  discover 
any  ground  upon  which  the  Judgment  enter- 
ed can  be  sustained.  The  evidence  of  the 
appellant  was  to  the  effect:  That  she  was 
employed  as  a  chambermaid  to  care  for  the 
guest  rooms  on  tbe  top  floor  of  a  hotel  con- 
ducted by  the  rei^tondent ;  that  the  linoleum 
covering  the  floor  of  a  certain  room  which 
she  was  obliged  to  enter  in  the  performance 
of  her  duties  had  been  suffered  to  become 
old  and  worn,  and  full  of  holes,  rendering  It 
unsafe  to  walk  upon;  that  she,  in  perform- 
ance of  her  duties,  not  knowing  the  condi- 
tion of  the  linoleum,  walked  over  It  while 
carrying  heavy  pitchers  of  water,  caught  her 
foot  in  one  of  the  boles,  and  was  thrown 
through  a  door  down  a  step,  which  was  some 
10  inches  high,  to  the  floor,  dislocating  and 
otherwise  injuring  her  shoulder.  In  her 
statement  as  to  the  manner  of  her  Injury 
and  as  to  the  condition  of  the  linoleum  at 
that  time,  she  was  corroborated  by  other  wit- 
nesses; one  of  them  testifying  that  the 
linoleum  bad  been  out  of  r^ir  and  danger- 
ous for  several  weeks  and  had  been  called 
to  the  attention  of  the  housekeeper,  whose 
duty  It  seems  to  have  been  to  report  defects 
of  this  kind  to  tbe  management  so  that  they 
might  be  retired.  This  was  sufficl^t  to 
make  a  case  for  the  Jury.  The  proprietor 
of  a  hotel,  like  any  other  employer  of  labor, 
rniiBt  fumteh  his  servants  a  reasonably  safe 
place  In  which  to  work,  and  most  ke^  the 
place  reasonably  safe  as  long  as  he  requires 
them  to  work  therein.  Any  failure  on  bis 
part  to  perform  this  duty,  whldi  results  In 
an  Injury  to  a  servant,  renders  him  liable 
to  respond  in  damages.  In  this  case  the  evl- 
d^oe  on  the  part  of  the  appellant  tended  to 
show  that  this  duty  had  not  been  performed, 
and  that  the  appellant  had  received  an  inju- 
ry as  the  result  of  neglect  in  that  regard. 
True,  the  evldoice  on  the  part  of  the  re- 
spondent tended  to  show  that  tbe  place  com- 
plained of  as  nnsafe  was  reasonably  safe, 
and  that  the  injury  was  the  result  of  the  ap- 
pellant's own  negligence;  but  this  left  a 
question  for  the  jury,  not  the  Judge,  to  de- 
termine, and  It  was  error  on  the  part  of  the 
court  to  grant  Judgment  notwithstanding  the 
verdict.  Of  course,  if  the  Judge  was  of  the 
<^inion  that  the  evidence  preponderated  in 
favor  of  the  respondent.  It  was  his  province 
to  grant  a  new  trial,  so  that  the  question  of 
fact  might  be '  submitted  to  another  Jury ; 
but  It  was  not  his  province  for  any  such  rea- 
son to  take  the  question  from  the  Jury  and 
determine  It  as  a  finality  hlms^f. 

The  Judgment  a^iealed  from  will  be  re- 
versed, and  the  cause  remanded,  with  In- 
structions to  enter  a  Judgment  on  the  ver- 
dict for  the  plaintiff,  appellant  in  this  court 

BDDKIN.  MOUNT.  DUNBAR,  and  GROW, 
JJ^  concnr. 


BILLINGS  et  al.  r.  CITT  OF  SNOHOMISH. 
(Supreme  Oourt  of  Waihiogton.  Nov.  28, 1908.) 

1.  Municipal  Oobpobationb  Q  768*)  —  Dx- 
FEcnva  Sidewalk— Injubieb. 

Where  a  sidewalk  was  originally  construct- 
ed by  laying  three  stringers  parallel  with  the 
street  ana  nailing  boards  croBBwiae  thereon,  and 
at  tbe  time  of  the  accident  the  stringer  next  the 
property  line  had  entirely  rotted  away,  and  the 
one  next  the  street  had  so  far  decayed  as  to  al- 
low one  of  tbe  boards  forming  tbe  walk  to  dnk, 
when  stepped  on,  below  its  original  level,  it  was 
unsafe  for  public  travel. 

["Ed.  Note.— For  other  cases,  see  Municipal 
Corporati<His,  Gent  Dig.  |  1624;  Dec.  Dig.  I 
768.*] 

2.  MirniciPAi.  Oobpobationb  (J  819*)  — Ds- 

PECTlVr  SlDEWAIJC—NOTICX  TO  CiTT— Evi- 
DBlfCB. 

In  an  action  against  a  dty  for  iojuries 
caused  by  a  defective  sidewalk,  evidence  held 
to  show  that  defendant  had  constructive  notice 
of  the  defect 

[Ed.  Note^For  other  «ises.  see  Municipal 
Corporations,  Cent  Dig.  |  1741;  Dec  Dig.  I 
819.»] 

8.  MufflCIPAL  GOBPOBATIOITS  (5  795*)  — Dl- 
FEcnvi  Sidewalks— Cabe  Rbquibed. 

A  ci^  mast  take  notice  that  constant  use 
will  wear  out  a  wooden  sidewalk,  that  nails  will 

EdH  and  supports  decay  in  a  few  years,  and  it 
I  not  enongh  that  the  sarface  of  the  walk  ap- 

r,TS  sound,  but  it  must  be  examined  and  kept 
repair. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  I  1664;  Dec.  Dl»  i 
796.«1 

4.  Tbial  (I  114*)— Reicabks  or  Couitsbl. 

In  an  action  against  a  city  for  injuries  from 
a  defective  sidewalk,  it  appeared  on  eross-ex- 
aminatioQ  of  witnesses  fot  defendant  that  a 
new  sidewalk  had  been  eonstmcted  after  the  ac- 
cident  At  the  conclusion  of  the  evidence  de- 
fendant moved  to  strike  out  and  withdraw  from 
the  consideration  of  the  jury  all  reference  to  the 
new  vralk  and  to  Instruct  tbe  jury  to  disregard 
it  This  motion  was  not  resisted  by  plaintiff's 
counsel,  but  one  of  tbem  remarked  that,  "if  the 
defendant  bad  not  asked  that  instrucuon,  the 
plaintiffs  would  probably  have  asked  it"  Hetd. 
that  such  remark  was  no  more  than  an  assent 
to  the  motion,  and  vras  not  objectionable. 

[Ed.  Note^FoT  other  cases,  see  VMai,  De& 
IHg.  I  114.*] 

6.  Appbal  and  Bbbox  n  1068*)— Habhlbbs 
Ebbob— Aduibsion  or  OvxDxncoB— Cuu  bt 
Instbuotioks. 

Where,  In  an  Wtioa  against  a  ci^  for  inju- 
ries from  a  defective  sidewalk,  evidence  was  ad* 
mltted  showing  that  after  the  accident  a  new 
walk  was  constructed,  error  in  its  admission 
was  cured  by  an  Instruction  to  disregard  it 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  If  4180.  4182;  Dec.  Dig.  | 
1053     Trial,  Cent.  Dig.  I  OT7.] 

6.  Dauaoes  ({  131*)— Pbbsonai.  Intdbt- Ex- 
cesstve  Damage. 

Where  there  was  no  objective  manifestation 
ot  physical  Injury,  save  a  slight  abrasion  of  the 
skin  on  one  of  plaintiff's  knees,  whldi  healed  at 
once,  causing  no  subsequent  trouble,  and  plain- 
tiff gradually  developed  a  case  of  nearastbenla. 
whidi  tbe  medical  witnesses  stated  might  have 
been  Induced  by  the  accident  and  the  record 
shows  that  plaintiff  had  been  subjected  to  a 
surgical  operation,  following  which  she  had  en- 
gaged In  dntiea  calUng  for  much  i^sical  exer- 
tion, whidi  was  more  liable  to  cause  her  preset 
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condition  than  the  ihock  received  from  the  acci- 
dent, the  verdict  should  be  reduced  from  $8,500 

to  $2,000. 

[Dd.  Note^FoT  otiier  casM^  Damtges, 
Dea  Dig.  S  181.*] 

Atvteal  frrnn  Bvpertor  Court  Snohomish 
County;  W.  W.  Bla(^  Judge. 

Action  hy  Ovld.B.  BlUlnga  and  another 
against  Ihe  City  of  Snohomish,  a  municipal 
corporation.  Judgment  tax  plidntlllh  for 
$3,S00,  and  defendant  appeals.  Berersed 
and  remanded. 

M.  J.  McGulnness  and  Bobert  McMurcble, 
for  appellant  J.  Y.  Kennedy  and  Hatha- 
way &  Alston,  for  respondents. 

rULLElRTON,  J.  This  la  an  appeal  by 
the  cl^  of  Snohomish  from  a  Judgment  en- 
tered against  It  In  an  action  brought  by 
the  respondfflits,  who  are  husband  and  wife, 
to  recover  for  personal  Injuries  received  by 
the  wife  from  a  fall  on  the  sidewalk  of 
the  appellant  dty.  The  first  three  assign- 
ments of  error  challenge  the  sufficiency  of 
the  evidence  to  Justify  the  verdict  The  in- 
jured respondent  tripped  over  a  board  in 
the  walk,  which  was  raised  up  immediately 
In  front  of  her  by  being  stepped  upon  at 
the  other  end  by  the  person  with  whom 
she  was  walking.  It  Is  contended  that  there 
was  no  evidence  tending  to  show  that  the 
walk  at  the  place  of  the  accident  was  not 
reasonably  safe  for  public  travel,  nor  was 
there  any  evidence  tending  to  show  that  the 
city  had  notice,  either  actual  or  coostruc- 
tlve,  of  the  actual  condition  of  the  walk. 
That  the  walk  was  so  far  defective  as  to 
render  It  unsafe  for  public  travel  at  the 
place  of  the  accident,  it  seems  to  us,  the 
evidence  leaves  no  doubt.  Hie  walk  was 
originally  constructed  by  laying  three  string- 
ers parallel  with  the  course  of  the  street 
and  nailing  boards  crosswise  thereon.  At 
the  time  of  the  accident,  the  stringer  next 
✓  the  property  line  had  entirely  rotted  away, 
and  the  one  next  the  street  had  so  far  de- 
cayed as  to  allow  one  of  the  boards  forming 
the  walk  to  sink,  when  stepped  upon,  be- 
low Its  original  level.  The  efTect  was  that 
the  boards,  when  stepped  upon  at  one  end, 
woiild  raise  at  the  other,  thus  tending  to 
trip  any  one  who  might  be  passing  at  that 
time.  Manifestly  such  a  condition  renders 
a  walk  unsafe. 

Whether  the  dty  had  knowledge  of  the 
defect  or  could  have  learned  of  It  by  the 
exercise  of  reasonable  diligence,  the  evidence 
Is  not  so  clear;  but  we  think  it  sufficient 
to  sustain  the  finding  of  the  Jury  that  the 
dty  did  have  such  knowledge.  The  evi- 
dence of  the  respondents,  In  addition  to  show- 
ing the  condition  of  the  stringers  as  above 
recited,  tended  further  to  show:  That  the 
walk  had  been  down  something  over  five 
years;  that  tiie  ends  of  the  boards  next 
the  property  line  had  rotted  away  for  a 


foot  or  more,  and  for  some  distance  further 
had  decayed  on  the  under  side,  until  only 
a  shell  remained;  that  the  stringer  next 
the  street  had  decayed  on  the  inner  aide, 
leaving  a  thin  shell  to  support  the  boards, 
and  this  shell  had  been  crushed  down  be- 
neath the  board  over  which  the  respondent 
received  h^  Injury;  that  the  nails  that 
originally  held  the  board  to  the  stringers 
had  pulled  ont  in  part  leaving  the  walk 
in  a  loose  condition,  so  that  It  rattled  when 
walked  upon;  and  that  It  had  beoi  In  this 
condition  for  some  months  before  the  ao> 
cldent  This,  if  believed  by  the  Jury,  war- 
ranted a  finding  that  the  city  had  construc- 
tlve  notice  of  the  defect  The  dty  officers 
must  exercise  reasonable  diligence  In  the 
care  of  the  city's  walks.  They  must  take 
notice  that  constant  use  will  gradually  wear 
out  a  walk,  that  nails  will  poll  and  supports 
decay,  and  that  at  best  the  life  of  a  wood- 
ea  sidewalk  Is  limited  to  but  a  few  years. 
It  Is  not  enough  that  they  may  tnd  that  the 
surface  of  the  walk  appears  sound.  The  walk 
as  an  entirety  must  be  examined  and  kept  in 
repair.  If  the  city  Is  to  escape  the  charge  of 
n^llgence.  There  was  th»efor6  no  error 
on  the  part  of  the  court  In  refusing  to  sus- 
tain the  several  challenges  made  to  the  suf- 
fldency  of  the  evidence. 

On  cross-examination  of  certain  of  the 
dty's  witnesses,  it  developed  that  a  new 
sidewalk  had  been  constrncWd  at  the  site 
of  the  accident;  but  whethw  by  the  dty 
or  the  abutting  property  owner  was  not 
shown.  At  the  condusion  of  the  evidence, 
the  dty  moved  to  strike  from  the  evidence 
and  withdraw  from  the  consideration  of 
the  Jury  all  reference  to  the  new'  walk,  and 
asked  the  court  to  Instruct  the  Jury  to  dis- 
regard it  In  making  up  their  verdict  This 
motion  not  only  was  not  resisted  by  the 
respondents'  connsel,  but  one  of  them  re- 
marked that,  **lf  the  defendant  had  not  ask- 
ed that  Instruction,  the  plalntUte  would 
probably  have  asked  it"  The  appellant  In- 
sists that  it  Is  plainly  apparent  from  this 
remark  and  conduct  of  counsel  concerning 
this  testimony  that  they  deliberately  planned 
to  have  the  Jury  hear  It  knowing  it  to  be 
Improper,  and  then  have  the  Jury  Instruct- 
ed to  disregard  it  hoping  thereby  to  have 
all  the  benefit  of  such  prejudicial  testimony 
without  any  of  the  responsibility  attached 
to  its  Introduction;  but  we  find  nothing  In 
the  record  that  Justifies  this  charge.  The 
fact  was  brought  into  the  case  Incidentally, 
on  cross-examination  of  a  witness  by  re- 
spondents' counsel,  and,  so  far  as  we  are 
aUe  to  discover,  without  any  Intent  on  the 
part  of  counsel  to  get  Improper  evidence 
before  the  Jury.  We  Interpret  this  r^ark 
to  mean  nothing  more  than  an  assent  to  the 
motion  made  by  the  appellant  The  trial 
Judge  granted  the  motion  to  strike  this  evi- 
dence, and  afterwards  Instructed  the  Jury 
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not  to  consider  It  u  OTldence  of  tbe  defend- 
nut'B  negllgeDce:  TUg  cured  any  error  In 
Its  odmlaslon.  TbiM  coort  It  bt  tme,  In  the 
ease  of  Garter  t.  Beattie,  21  Waab.  68K,  S8 
I*ac;  500^  beld  that  the  tact  that  a  mmilcipal- 
1^  bad  repaired  a  walk,  after  an  acddoit 
therein  caualng  an  Injury,  was  not  evidence 
that  the  mimlclpalitT'  had  been  negligent  In 
Its  care  of  the  walk  prior  to  the  accident,  and 
rerersed  the  judgment  because  such  evi- 
dence had  beeit  admitted;  but  this  was  done 
in  a  case  wbete  the  evidence  was  offered 
for  the  purpoK  of  showing  negligence,  and 
where  the  court  had  instructed  the  Jury 
that  they  might  consider  the  fact  in  deter- 
mining whether  or  not  the  municipality  was 
negligent  It  was  not  a  case  where  the 
coort  attempted  to  cure  the  error.  It  is 
the  almost  universal  rule  that  error  In  the 
admission  of  Improper  evidence  Is  cured, 
where  the  evidence  Is  afterwards  withdrawn, 
and  the  Jury  are  Instructed  not  to  consider 
It.  This  court  has  many  times  so  held. 
Pnget  Sound  Iron  Co.  v.  Worthlngton,  2 
Wash.  T.  472.  7  Pac.  882,  886;  Lyts  v.  Keev- 
ey.  5  Wash.  606,  32  Pac.  534;  Zellnsky  v. 
Price,  8  Wash.  256,  36  Pac.  28;  Smith  v. 
Bnckman,  22  Wash.  290,  61  Pac.  31;  Brown 
T,  Pierce  County,  28  Wash.  345,  68  Pac  872; 
Wilson  V.  West  ft  Slade  Mill  Co.,  28  Wash. 
812,  es  Pac.  716:  Hart  v.  Cascade  Timber 
Co..  89  Wash.  279,  81  Pac.  738. 

Hie  contention  that  the  verdict  Is  exces- 
sive we  think  has  merit.  The  fall  produced 
no  objective  manifestation  of  physical  In- 
Jury,  save  a  slight  abrasion  of  the  skin  on 
one  of  the  knees,  whlc^  healed  at  once, 
caui^g  no  subsequent  trouble.  The  Injured 
respondent,  however,  gradually  developed 
a  case  of  neurasthenia,  wblch  the  medical 
witnesses  stated  might  have  been  Induced 
by  the  shock  received  from  the  fall;  but 
the  record  shows  that  the  respondent  had 
been  subjected  to  a  capital  surgical  opera- 
tion, following  which  sbe  had  engaged  for 
a  considerable  time  In  duties  calling  for 
mncb  physical  exertion — conditions  which, 
as  we  understand  the  medical  witnesses, 
were  much  more  liable  to  cause  her  present 
condlti<ni  than  the  shock  received  from  the 
fall  on  the  walk.  We  think  the  jury  fail- 
ed to  take  into  consideration  these  circum- 
stances in  rendering  the  verdict,  and  that, 
had  they  done  so,  a  much  less  sum  would 
have  been  returned.  The  verdict  should 
be  reduced  to  $2,000. 

The  Judgment  will  therefore  be  reversed, 
and  the  cause  remanded,  with  Instructions 
to  enter  a  Judgment  in  favor  of  the  respond- 
ents for  $2,000  In  case  they  file  a  written 
consent  with  the  clerk  of  the  lower  court 
within  30  days  after  they  receive  notice 
that  the  remittitur  has  reached  that  court, 
ttiat  they  accept  that  sum  in  lieu  of  the 
Judgment  rendered;  but,  if  they  fail  to  file 
such  consent  within  the  time  limited,  then 
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to  grant  a  new  trial.  Neither  party  will 
recover  coats  tm  this  appeal. 

HADLBY,  a  J.,  and  BUDEIN  and  MOUNT, 
JJ.,  concur.  DUNBAB  and  GBOW,  JJ.,  not 
sitting. 


TWITCBBLIi  V.  BBNJAUIN  et  ux. 
(Supreme  Coart  of  WashlngttOL  Nov.  28, 1908.) 

VBITDOB  AMD  PUBOHABEB  (S  830*)— BXOHTB  OF 
PABTIEB-— BeMOVAL  OF  BDILOIHa. 

Where  tbe  purchasers  of  land  took  posses- 
sion under  a  contract,  and  converted  a  bam 
thereon  into  a  home,  and,  on  discovering  that 
there  were  cloads  on  the  title,  removed  the  barit 
to  premises  of  their  own,  and  then,  when  the 
title  was  perfected  in  the  vendor,  refused  to 
carry  out  taeir  agreement  to  purchase,  they  were 
liable  for  the  value  of  the  bam,  though  the  ven- 
dor assented  to  the  removal. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec  Dig.  S  330.*] 

Appeal  from  Superior  Court,  King  County ; 
A-  W.  Prater,  Judge. 

Action  by  Frank  Twltchell  as  executor  of 
the  estate  of  Mary  E.  Twltchell,  deceased, 
against  Blal  Benjamin  and  wife.  From  a 
Judgment  tor  plaintiff,  defaidants  appeal. 
Affirmed. 

E.  W.  Howell,  tor  appellants.  Beeves 
Aylmore^  for  respondent 

FULLBBTON,  J.  TUs  action  waa  in- 
stituted to  recovw  the  value  of  a  bam,  which 
It  la  alleged  the  aj^lant  removed  fmn  tbe 
premlaes  of  the  respondentia  testatrix  to 
premises  of  his  own,  and  converted  to  his 
own  use.  The  cause  vras  tried  by  the  court 
without  a  Jury,  and  resulted  In  a  Judgment 
in  farw  of  the  respondent 

Tlie  evidence  on  the  part  of  the  respondent 
folded  to  show  that  the  respondent's  testa- 
trix and  appellanto  altered  into  a  contract 
by  the  terms  of  which  the  testatrix  agreed 
to  sell  and  convey  to  the  appellants  a  cwtaln 
tract  of  land  on  whldi  the  bam  was  situat- 
ed; that  tlie  appellants  took  possession  of 
land  and  tmm,  and  changed  tlie  bam  Into  a 
house,  expending  thereon  quite  a  large  sum 
of  money;  that  there  were  clouds  on  the 
title  to  the  land,  which  the  appellants  fear- 
ed might  not  be  successfully  removed,  where- 
U[>on  they  removed  the  bam  to  premises  of 
their  own,  and  that  when  the  title  was  per- 
fected in  the  testatrix  to  the  land,  they  re- 
fused to  carry  out  their  agreement  to  pur-* 
chase  the  lot  These  facts  Justify  the  Judg- 
ment of  the  court  The  appellants  set  up 
as  a  defense  to  the  action,  and  there  was  evi- 
dence In  the  record  tending  to  prove,  that 
Mrs.  Twltchell  did  not  object  to  the  moving 
of  the  tmm  at  the  time  it  was  moved,  but  In 
fact  assented  thereto,  In  fear  herself  that 
the  title  to  the  lot  might  fall,  and  the  appel- 
laute  lOM  the  money  they  had  expended  in 
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remodeling  the  bam.  But  If  this  were  true. 
It  would  not  require  a  reversal  of  the  Judg- 
ment There  Is  nothing  In  the  record  tending 
to  i^ow  that  a  gift  of  the  bam  was  Intend- 
ed. When,  therefore,  the  appellants  removed 
the  bam  there  arose  an  Implied  promise  that 
they  would  pay  for  It  snch  sum  as  It  was 
reasonably  worth,  and  nothing  more  than  the 
reasonable  value  of  the  barn  was  awarded 
tbe  respondeat  by  the  Jndgment  of  the  trial 
court 

On  either  theory  of  the  case  the  judgment 
was  right  and  will  stand  aflarmed. 

BUDKIN,  DUNBAB,  and  MOUNT,  JJ.. 
concur.  HADLBT,  0.  J.,  and  OBOW,  J.> 
not  Bitting, 


SLATEIB  V.  UNITED  STATES. 

(Criminal  Court  of  Appeals  of  OUahoDa.  Oct. 

16,  1908.) 

1.  CBIHINAI.  ttLW  ({  1181*)— Afpbu.  — Bx- 
VIEW. 

When  an  aBsIgnment  of  error,  that  the  evi- 
dence  does  not  support  tbe  verdict,  Is  overruled, 
and  the  cause  remanded  upon  errors  of  law.  the 
court  will  not  discuss  the  evidence. 

[Ed.  Note^For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  I  1181.*] 

2.  Cannnix  Law  0968*)— Nkw Tbtai^Mew- 

X.T    DlSCOVniD    EVIDIITOE  —  ATFIDAVXTS — 

SuFFioisncnf. 

In  a  motion  for  a  new  trial,  npon  the 
ground  of  newly  discovered  evidence,  the  affi- 
davit of  the  defendant  should  set  out  the  pro- 
posed evidence,  and  it  must  be  snch  as  could  not 
nave  been  secured  at  the  former  trial  by  reason- 
able diligence  on  tbe  part  of  the  defendant,  and 
the  diligence  oaed  must  be  stated  in  the  affidavit 
The  affidavit  ot  the  witness  ahoold,  If  possible, 
accompany  the  motion. 

[Eld.  Note. — For  other  cases,  see  Criminal 
Law  Gent  Dig.  »  2SD6-2406;  Dea  Dig.  | 


8.  WiTNKBSES  (5  360*)  —  Cbbdibzijtt  —  COH* 
vicnoiT  OF  Cbiue. 

For  the  pnrpose  of  affecting  the  credibility 
of  a  witness  he  may  be  a^ed.  on  cross-examina- 
tion, if  he  has  been  convicted  of  a  felmiy  or  of 
any  crime  which  Involves  a  want  of  moral  char- 
acter ;  but  it  is  improper  to  ask  such  witness  if 
he  has  been  indicted,  arrested,  or  imprisoned,  be- 
fore conviction,  for  any  offense  whatever. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Gent  Dig.  H  1140-1149;  Dec.  Dig.  8  300.*] 

4.  GBnciNAi:.  Law  (I  768*)— O^BiUr-IiTBTBOo- 

TION8. 

It  is  error  to  instruct  a  jary  that  the  pos- 
. session  of  property  recently  stolen  raises  a  pre- 
sumption against  the  party  having  such  posses- 
sion, which  reqaires  an  explanation  from  him; 
this  being  a  cba^  uppn  the  weight  ot  the  evl* 
dence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  |  1781 ;  Dec  Dig.  |  768.*] 

5i.  CannHAi.  Law   (|  757*)  —  CoironoT  ow 

COUBT—INTIMATIOII    OF  OPINION. 

It  is  improper  for  a  trial  judge,  either  di- 
rectly or  indirectly,  to  let  the  jury  know,  or  even 
to  Intimate  to  thein,  what  his  <9inion  is  as  to 
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the  credibility  of  any  witness  testifyiug  In  a  case 
before  him. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SI  1772-1786;  Dec.  Dig.  { 
7C7.*J 

(Syllabus  by  tbe  Court) 

Appeal  from  the  United  States  Court  tor 
the  Central  District  of  the  Indian  Terrlttwy ! 
T.  C.  Humphrey,  Trial  Judge. 

Thomas  Slater  was  convicted,  in  the  United 
States  Court  for  tbe  Central  District' of  the 
Indian  Territory,  of  larceny.  An  appeal  was 
prosecuted  to  the  United  States  Court  of  Ap- 
peals for  the  Indian  Territory  and  transfer- 
red to  the  Supreme  Court  of  Oklahoma  under 
the  enabling  act  (Act  June  16,  1906,  c.  3335. 
84  Stat  267),  and  thereafter  to  the  Criminal 
Court  of  Ap[)eals.   Reversed  and  r^nanded. 

J.  O.  Ralls,  for  appellant  T.  B.  Latham 
and  W.  C.  Reeves,  Aast.  Atty.  Gen.,  for  the 
United  Btatea, 

FURMAN,  P.  J.  AppeUant  was  convicted 
on  the  28th  day  of  January,  1905.  la  tbe 
United  States  Court  for  the  Central  District 
of  the  Indian  Territory,  upon  an  Indictment 
charging  him  with  the  larceny  of  a  horse, 
and  his  punishment  was  assessed  at  Impris- 
onment In  the  United  States  penitentiary  for 
the  period  of  six  years.  An  appeal  was  pros- 
ecuted to  the  United  States  Court  of  Appeals 
for  tbe  Indian  Territory,  and  was  pending 
in  that  court  when  the  state  of  Oklahoma 
was  admitted  into  tbe  Union.  Under  the 
provisions  of  the  enabling  act  (Act  June  16, 
1906,  c.  3335.  84  Stat  267)  and  the  ConsU- 
tution  of  Oklahoma,  this  cause  was  then 
transferred  to  the  Supreme  Court  of  Okla- 
homa. Upon  the  creation  of  this  court,  the 
Supreme  Court,  as  directed  by  statute,  trans- 
ferred thla  case  to  the  Criminal  Court  of  Ap- 
peals. The  evidence  for  the  prtraecutlon  Is 
circumstantial. 

First  Appellant  assigns,  as  error,  and 
complains  of  the  action  of  the  trial  court  in 
not  sustaining  his  motion  for  a  new  trial,  up- 
on the  ground  that  the  testimony  does  not 
support  the  verdict  against  him.  As  this 
case  will  be  remanded  for  a  new  trial  on  ac- 
count of  errors  of  law  hereinafter  pointed 
out,  we  do  not  care  to  discuss  the  testimony 
further  than  to  state  that  we  approve  the 
action  of  tbe  trial  court  upon  this  question. 

Second.  Appellant  assigns,  as  error,  and 
complains  of  the  action  of  the  trial  court 
In  not  sustaining  his  motion  for  a  new  trial 
upon  the  ground  of  newly  discovered  evi- 
dence. Touching  this  matter,  the  motion 
for  a  new  trial  la  as  follows:  "Since  the  trial 
of  this  action,  the  defendant  has  discovered 
material  evidence  to  his  defense  that  he  did 
not  know  of  prior  to  the  trial.  That  since 
said  trial  he  has  discovered  that  one  Sim 
Jamison  and  J.  J.  Sparks,  who  lives  near 
Oconee,  Choctaw  Nation,  Indian  Territory, 
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and  who  Is  over  60  years  of  age,  wlU  testify 
that  about  2  o'clock  in  the  nlgbt  that  the 
horse  was  stolen  a  man  came  to  Sparks'  and 
Jamison's  riding  the  horse,  which  was  a 
white  horse  or  an  Iron  gray  horse  that  would 
be  called  white,  and  not  branded,  and  stated 
to  said  Jamison  and  Sparks  that  he  was  lost, 
and  asked  to  stay  with  them  the  balance  of 
the  night  Jamison  let  blm  stay  the  balance 
of  the  night,  and  that  the  man  left  Jamison's 
camp  shortly  after  daylight  and  started  In 
the  direction  of  Oconee.  That  the  horse  the 
man  was  riding  was  the  horse  that  had  been 
Btolra  from  Birchfleld,  and  that  the  defend- 
ant was  not  the  man  that  had  the  horse  and 
was  not  with  him.  That  the  man  that  was 
riding  the  horse  was  a  stranger  to  Sparks 
and  Jamison,  but  that  Sparks  and  Jamison 
will  testify  that  If  they  would  see  the  man 
again  they  would  know  him.  Defendant  says 
that  this  Is  material  and  new  evidence,  and 
that  he  believes  the  same  to  be  true,  and  that 
he  Is  not  guilty  of  the  crime."  The  record 
does  not  contain  any  affidavit  from  the  pro- 
posed witness,  Sim  Jamison.  It  contains  an 
affidavit  from  J.  J.  Sparks,  which  is  suh- 
Btantlally  the  same  as  that  of  the  appellant 
In  Runnels  r.  State,  28  Ark.  121,  It  Is  said: 
"Applications  for  new  trials  on  the  ground 
of  newly  discovered  evidence  are  to  be  re- 
celTed  with  caution,  and  this  In  proportion 
to  the  magnitude  of  the  offense.  The  appli- 
cation should  be  corroborated  by  the  affida- 
vits of  other  persons  than  the  accused,  and, 
if  possible,  those  of  the  newly  discovered 
witnesses  themselves,  and  it  is  not  sufficient 
for  the  applicant  to  state  that  he  did  not 
know  of  the  existence  of  the  testimony  in 
time  to  have  brought  It  forward  on  the  frlal ; 
but  It  must  appear  tbat  be  could  not  have 
ascertained  it  by  reasonable  diligence.  Pleas- 
ant T.  The  State,  13  Ark.  862;  Graham  & 
Waterman,  New  Trials,  vol.  1,  pp.  462,  485, 
and  cases  cited."  In  Twine,  Saddler  &  Saw- 
ner  v.  Alice  Kllgore,  3  Okl.  643,  89  Pac.  889, 
Judge  Burford  said:  "An  application  for  a 
new  trial  on  the  ground  of  newly  discovered 
evidence  must  show  that  the  applicant  used 
diligence  to  procure  and  present  the  evidence 
upon  the  trial,  and  the  facts  showing  due 
diligence  must  be  shown,  so  that  the  court 
may  determine  whether  the  diligence  used 
was  sufficient  Allen  v.  Bond,  112  Ind.  623, 
14  N.  HL  492 ;  Hamm  v.  Romine,  98  Ind.  77. 
There  is  no  showing  in  the  case  at  bar  that 
the  defendants  used  any  diligence  whatever 
to  procure  the  testimony  upon  which  their 
motion  for  a  new  trial  Is  based,  nor  Is  there 
any  allegation  to  the  effect  that  th^  had  no 
knowledge  of  such  evidence  prior  to  the  trial 
ot  said  cause."  In  Flershelm  Mercantile  Co. 
T.  Gillespie,  14  Okl.  143,  77  Pac.  183,  Judge 
Irwin  said:  "The  nex$  assignment  of  error 
Is  that  the  court  erred  in  refusing  to  grant  to 
plaintiff  a  new  trial  on  the  groynd  of  newly 
discovered  evidence.  It  is  a  well-recognized 
role  of  this  court  that  a  new  trial  on  the 
gnnmd  of  nowly-  discovered  erldmce  wUl 


not  he  sustained,  unless  It  affirmatively  ap- 
pears from  the  affidavit  In  support  of  snch 
motion  that  diligence  has  been  used  to  dis- 
cover such  testimony,  and  that  the  same 
could  not  have  been  discovered  at  a  time 
prior  to  the  trial  by  the  use  of  reasonable 
diligence.  In  the  affidavit  In  support  of  the 
motion  for  a  new  trial  in  this  case,  the  gen- 
eral statement  Is  made  that  the  plaintiff 
and  Its  attorneys  have  used  every  possible 
effort  to  ascertain  the  names  of  these  wit- 
nesses, and  the  facts  whereof  they  would 
testis ;  but  it  does  not  appear  by  the  affida- 
vit what  th^  efforts  were,  or  In  what  man- 
ner or  how  they  investigated  or  made  inquiry 
to  ascertain  the  facts."  The  above  cases 
present  our  view  of  the  law  upon  this  ques- 
tion clearly  and  fully.  In  this  case  the  affi- 
davit Is  silent  upon  the  question  of  diligence 
It  is  therefore  fatally  defective,  and  the  trial 
court  did  not  err  In  refusing  to  grant  a  new 
trial  upon  this  ground.  An  affidavit  for  a 
new  trial  upon  the  ground  of  newly  discov- 
ered evidence  must  set  out  the  proposed  ev- 
idence, and  It  must  be  such  as  could  not  have 
been  secured  at  the  former  trial  by  reason- 
able diligence  on  the  part  of  the  defendant, 
which  fact  should  appear  in  the  affidavit 
If  possible,  it  should  be  accompanied  by  the 
affidavit  of  the  newly  discovered  witnwises. 

Third.  Appellant  seeks  to  secure  a  reversal 
of  the  jud^ent  In  this  case  upon  the  ground 
that  one  of  his  witnesses,  Tom  Gulnn,  on 
cross-examination,  was  asked  by  the  prose- 
cution: "Have  you  ever  been  arrested?"  To 
which  the  witness  replied  that  he  had.  The 
prosecution  then  asked  the  witness  what  he 
had  been  arrested  for.  The  vrltnees  replied 
that  he  had  been  arrested  for  stealing  bols 
d'arc  posts,  and  also  for  disposing  of  mort- 
gaged property.  These  questions  were  ask- 
ed and  answered  over  the  objections  and  ex- 
ceptions of  counsel  for  appellant  Previous 
to  being  asked  the  above  questions,  the  wit 
ness  had  stated  that  he  had  never  t>een  con- 
victed of  any  crime. 

Prior  to  statehood,  the  cltteens  of  the 
United  States  living  in  what  then  was  Indian 
Territory  had  no  form  of  government  of 
their  own  outside  of  incorporated  towns  and 
cities.  They  were  governed  exclusively  by 
the  United  States  courts,  under  laws  put  In 
force  in  that  country  by  acts  of  Congress. 
Chapter  48  of  Mansfield's  Digest  of  the  Laws 
of  Arkansas,  entitled  "Criminal  Procedure," 
was  put  in  force  In  Indian  Territory  by  acts 
of  Congress,  both  by  Act  May  2,  1890,  c. 
182,  S  S3,  26  Stat  96,  and  by  Act  March  1, 
1895,  c.  145,  S  4,  28  Stat.  695.  By  the  former 
act  the  provisions  of  this  chapter  were  quali- 
fied by  the  words,  **as  far  as  are  applicable" ; 
but,  by  the  latter  act  named,  there  was  no 
qualification  or  exception  whatever.  Under 
the  head  of  "General  Rules  for  the  Examina- 
tion of  Witnesses"  (Indian  O^rrltory  Stat* 
ntes  [Ann.  St  1899,  |  2017;  Alansf.  Dig.  9 
2902}),  we  find  the  following:  "A  witness 
may  be  Impeached  1^  the  party  against  whom 
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he  la  produced,  1^  contradictory  erldence,  br 
showing  that  he  has  made  atatements  dif- 
ferent from  hlB  iK^aent  teatlmmy,  or  by  evi- 
dence that  hla  general  r^mtatlon  for  tmth 
or  Inunorallty  rendera  him  nnWorthy  of  ba- 
llet hot  not  by  evidence  of  particular  wrong- 
ful acta,  except  that  it  may  be  ahown,  by  the 
examination  of  a  witneaa,  or  record  of  a 
Judgment,  that  he  has  been  convicted  of  fel- 
ony." When  ttala  provltion  of  law  was  plac- 
ed in  fOTce  In  Indian  Territory,  by  act  of 
Congreaa,  it  had  r^ieatedly  been  construed 
by  the  Supreme  Court  of  Arkanaas,  and  had 
a  clear  and  fixed  meaning  attached  to  It 
The  Supreme  Court  of  Arkaneaa,  in  constm- 
Ing  this  statute,  in  the  case  of  Bates  v.  State, 
eO  Ark.  451,  SO  8.  W.  890,  aaya:  "A  witness 
cannot  be  Impeached  nor  hla  testimony  Im- 
paired by  proving  that  he  haa  been  indicted 
for  laico^'-^and  dtea  the  followhig  casea 
as  showing  that  this  Is  the  settled  rule  In 
that  state:  Holder  v.  State,  68  Ark.  478, 
2S  &  W.  279;  Garr  v.  State.  48  Ark.  99;  An- 
derson V.  States  34  Ark.  257.  Section  20S1 
of  the  Code  of  Civil  Procedure  of  California 
is  as  follows :  "A  witness  may  be  impeached 
1^  the  party  against  whom  he  was  called, 
by  contradictory  evidence  or  hy  evidence  that 
his  general  reputation  for  truth,  honesty,  or 
Inte^ty  Is  bad,  but  not  by  evidence  of  par^ 
tlcular  wrongful  acts,  except  that  it  may  be 
ahown  by  the  examination  of  the  witneflB, 
or  the  record  of  the  Judgment,  that  he  has 
been  convicted  of  a  fcAony."  In  conatmlng 
this  section.  In  People  v.  Ohln  Hane,  the  Su- 
preme Court  of  that  state,  on  pages  606  and 
607.  108  CaL,  41  Paa  700,  says:  <*In  order 
to  Impeach  the  credibility  of  a  witness,  in- 
dudliiig  a  d^endant,  when  he  testlfles,  the 
witness  may  be  ad:ed  if  he  has  ever  been 
convicted  of  a  felony.  •  •  •  Beyond  this 
the  examination  dionld  not  go."  The  Su- 
preme Court  of  New  Torfc,  in  the  case  of 
Van  Bokkelen  v.  BerdeU,  ISO  N.  T.  141.  29 
N.  E.  254,  says :  "Whilst  a  witness  may  be 
discredited  by  showing  his  conviction  for  an 
oflCense,  we  do  not  understand  It  to  be  com- 
petent to  dlscr^It  him  by  showing  that  he 
had  been  Indicted."  In  the  case  of  Olover 
V.  United  States,  147  Fed.  429,  77  0.  C.  A. 
458,  454.  the  court  says:  •   •  The 

piosecuthig  attorney  inquired  of  several  wit- 
nesses for  the  defense  as  to  wliether  th^ 
had  not  been  arrested  at  some  time  on  some 
charge  or  other.  Although  the  witnesses  an- 
swered that  th^  had  been  arrested  for  of- 
fenses. In  instances  they  liad  not  even  been 
prosecuted,  and  where  prosecuted  they  bad 
been  acquitted,  the  prosecuting  attorney  would 
follow  this  up,  however,  with  a  suggestive 
query:  *7ou  have  been  arrested  or  accused 
several  times?*  It  la  competent  for  the  pur- 
pose of  discrediting  a  wibaess  to  show  that 
he  has  been  convicted  of  a  crime.  The  goi- 
eral  rule  is  that  the  crime  must  ris6  to  the 
dignity  of  a  felony  or  petit  larcoiy.  State 
V.  Taylor,  98  Mo.  244,  11  S.  W.  570;  State 
T.  Ketaoeb  76  Mo.  607  j  State  v.  Donnelly,  130 


Ma  051,  82  S.  W.  1124;  Coble  t.  State,  81 
Ohio  St  100;  Glenn  V.  Clore,  42  Ind.  60. 
Whatever  may  be  the  limit  In  this  respect, 
nothing  short  ot  a  conviction  of  a  crime  li 
admlsslUe  for  the  purpose  of  impeaduii»it 
A  mere  accnsati<m  or  Indictment  will  not  be 
admitted,  for  the  reason  that  Innocent  men 
are  often  arrested  durged  with  a  crhnlnal 
offense.   1  Greenleaf  on  Evldoice  (16th  BdJ 
461b.  461c,  pp.  579,  680,  Tlie  proper  evidence 
of  a  conviction  ot  a  oime  ts  the  record  there- 
of.   See  Baltimore  ft  Ohio  Railroad  Com* 
pany  v.  Bambo,  60  Fed.  76-80^  8  GL  a  A. 
6;  Blse  V.  United  States  (recently  decided  by 
this  court)  144  Fed.  874,  74  a  O  A.  1.  The 
practice  of  prortng  the  former  ccmvlctlon 
by  cross-oamlnatlon     recognized  in  many 
states,  usually  by  statute  and  occasionally 
by  Judicial  decisions.   1  Oreenleaf  on  Bv(* 
denoe  (16th  Ed.)  par.  461b,  note  8.  But  where 
this  practice  Is  recognized,  the  pn^r  ques- 
tion would  be  as  to  whether  or  not  the  party 
being  Interrogated  had  berai  convicted  of 
a  crime,  and  not  whether  he  had  been  arrest- 
ed or  indicted.** 

We  might  well  rest  our  decision  of  this 
qnestion  upon  the  statute,  and  authorities 
above  dted;   but  aa  ooonad  fbr  appellee 
have,  In  their  brief,  discussed  tiie  general 
prindplea  Involved  In  this  question,  and  as 
It  Is  liable  to  be  raised  In  the  trial  of  many 
criminal  cases,  we  deem  It  best  to  go  into, 
the  matter  fully,  so  that  the  trial  courts  of 
the  state  may  know  what  role  of  practice 
will  be  adhraed  to  by  this  court  whether 
the  cases  are  subject  to  the  statute  above 
quoted  or  not  and  thus  avoid  the  reversal 
of  cases  in  the  future  upon  this  question. 
We  have  not  overlooked,  or  ftdled  to  conrtd- 
er,  tne  cases  which  announce  a  doctrine  con- 
trary to  the  views  expressed  In  the  authori- 
ties above  dted.   In  our  Judgment  these  cases 
are  not  founded  upon  Justice,  or  supported 
hy  reason.   It  would  be  a  useless  oonanmp- 
tlon  of  time  to  take  these  cases  up  and  dis- 
cuss them  In  detaU.   Precedents  should  be 
weighed,  and  not  counted.  We  will  now  pro- 
ceed to  give  what  we  believe  to  be  the  fun- 
damental prlodples  which  should  control 
the  introduction  of  this  dass  of  erldence. 
The  sole  purpose  of  Ita  admission  Is  to  ef- 
fect the  eredlbilify     a  witness.  There  a.re 
many  crimes  the  oommission  of  which  oon- 
dusively  proves  an  utter  want  of  moral 
charactOT,  such  as  seduction,  arson,  foreery, 
perjury,  larceny,  obtaining  numey  <a  sooda 
by  false  pretenses,  and  similar  off^isea 
Th^  all  necessarily  Impute  disgrace  and  in: 
famy.    If  a  witness  has  been  convicted  oi 
any  of  this  dass  of  ofTensesr  It  shoold  t> 
knoim  to  the  Jury,  so  that  they  may  prox>erl; 
we^h  his  testimony,  as  Indicating  a  tender 
cy  to  decdt  and  talsdiood.  Aa  witnesses  ar 
oftm  called  whose  past  lives  are  unkxiow 
to  the  party  against  whom  their  evidenc 
iB  offered,  it  is  proper  that,  on  cross-examl  0.3 
tlon,  a  witness  may  be  asked  If  he  has  e-v^ 
been  convicted  of  a  (Shnqr*  or  U  any  otli* 
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offense  which  Indicates  a  want  of  moral  char- 
icfer.  This  may  be  done  solely  for  the  par- 
pose  of  affeetlns  the  cKdiblllty  of  his  testl- 
many.  Where  it  Is  songht  to  disquolltr  tbs 
wltnoB  and  exclude  his  testimony,  the  rec- 
ord eridence  of  his  convictions  most  be  pre- 
sented. If  obtainable  To  this  extent  there 
Is  pnctlcaQy  no  conflict  in  th»  antboritlei. 
Tbe  line  of  diTergence  begins  with  thoae 
cases  which  go  forUier,  and  hold  that  a 
witness  may  be  asked  If  he  has  ever  been  In- 
dicted, arrested,  or  Imprisoned  for  taime.  To 
this  doctrine  we  cannot  give  onr  aasent  It 
Is  manlfeatly  nnjust  to  eq)ect  that  a  wit- 
ness can  be  prepared,  without  notice,  to 
dlqoove  every  accusation  of  his  oiemlet  or 
tDeged  act  of  his  life.  Even  if  he  could  and 
waa  permitted  to  do  so,  it  woold  require 
tbe  Introdnctton  9t  teBttnwny  rdatlng  to  col- 
lateral matters,  and  thus  needleasly  occupy 
tbe  time  of  the  court,  and  confuse  the  real 
Issues  tn  the  case  In  the  minds  itf  the  Jury- 
DKU.  But  these  reasons  do  not  apply  to  the 
qnery  as  to  whether  a  witness  has  been 
convicted  of  a  felony,  because  the  witness 
vdl  knows  tf  this  Is  true,  and  becaiue  the 
JialgmAt  i»  CDndaatve  and  cannot  be  attaA- 
cd.  and  tber^re  the  witness  could  not  uso 
fupportins  testimony  to  prove  his  Innocence, 
even  thongh  he  ml^t  have  witnessea  in  the 
court  for  that  purpose. 

An  Indictment  is  nottilng  more  than  an  ao- 
nsatlon  of  a  crimes  An  arrest  Is  but  the  re> 
usertloa  of  thla  accusation.  Imprisonment 
iMfore  conviction  la  <m]y  the  result  of  such 
tecnsatlOD.    They  all  rest  upon  the  same 
pound.    Both  by  statutory  provisions  and 
bj  the  general  principles  of  tbe  law,  every 
person  accnsed  of  crime  Is  presumed  to  be  In- 
nocent ontU  his  guilt  Is  established  In  a 
coort  of  competent  Jurisdiction,  by  l^al  evi- 
dence beyond  a  reasonable  doubt  Accu- 
sations often  rest  upon  hearsay  and  sus- 
pidon.  and  are  frequently  prompted  by  mal- 
ke.   To  allow  a  witness  to  be  asked  If  he 
bu  been  indicted,  arrested,  or  Imprisoned 
f9r  crime  before  conviction  Is  to  place  hear- 
say, suspicion,  and-  malice  upon  the  same* 
foctlnc  with,  and  to  give  to  them  the  same 
frnslderatlon,  dignity,  and  coDclusIve  char- 
McttT  as  la  attached  to,  the  solemn  Jndgments 
of  conrts,  rendered  only  after  due  notice  and 
■pan  full,  fair,  and  Impartial  Investigation. 
T«  this  we  cannot  agree ;  it  matters  not  how 
3any  precedents  may  be  cited  to  this  effect 
■&  ntnltipiiclty  of  errors  does  not  make  right 
ttet  which  is  predicated  ui)on  false  premises, 
ud  which  was  therefore  wrong  In  its  Incep- 
To  permit  such  questions  to  be  asked 
B  an  act  of  cruel  injustice  to  a  witness.  It 
*  out  of  harmony  with  the  philosophy  of 
*te  kw,  and  can  serve  no  rightful  purpose 
i2  die  administration  of  Jnstlce.    But  it  Is 
B^mpted  to  Justify  the  admission  of  this 
'^9*  of  evidence  n[>on  ttie  ground  that  it  is 
■ivays  permissible  to  Inquire  Into  the  an- 
3Vdcats  of  a  witness,      showing  his  occu- 


pation,  social  connections,  manner  of  living, 
and  such  matters.  While  we  lyiprove  the 
principles  referred  to,  we  deny  its  applica- 
tion to  the  class  of  evidence  now  under  con- 
dderatlon.  The  presumption  of  law  is  tliat 
ev^  person,  to  a  large  extoit,  has  the  right 
and  power  of  selecting  his  occupation,  social 
ommectiona,  and  manner  of  living.  Being 
mattera  largely  of  his  own  choice,  they  in- 
dicate his  true  character,  and  he  is  there- 
fore responsible  (or  them,  and  they  may  be 
Inquired  Into  for  the  purpose  of  affectli^ 
his  credibility;  but  these  reasons  do  not  ap- 
ply to  indictments,  arrests,  or  imprisonment 
btton  convlctloD,  for  the  obvloua  reason  that 
th^  are  not  mattera  of  clioic^  but  are  in- 
voluntary, so  far  as  the  witness  is  concern- 
ed. When  the  reason  for  a  rule  of  law  ceas- 
es,  the  rule  should  fall  with  it  There  is  no 
rule  ot  law  that  presumes  guilt  upon  accusa- 
tion, or  on  account  of  an  arrest:  Imprison- 
ment before  conviction  is  often  evidence  of 
poverty,  rather  than  of  criminality.  A  de- 
fendant'of  wealth  can  give  bond,  and,  ex- 
cept In  rare  instances,  does  do  so.  The  poor 
defendant  la.  In  many  cases,  impriscmed, 
pending  his  trial.  TO  say  that  such  Imprison- 
ment raises  a  presnmpHtm  of  moral  turpi- 
tude Is  illogical.  It  discriminates  In  favor 
of  the  rich  and  against  the  poor.  It  violates 
the. fundamental  principle  tut  law  that  all 
classea,  the  rich  and  the  poor,  the  Influen- 
tial and  the  humble,  stand  upon  an  equality 
before  the  conrts.  ror  the  reascms  above 
given,  we  hoM  that  upon  cross-examination, 
for  the  purpose  of  affecting  the  credibility  of 
the  witness,  he  may  be  asked  if  he  has  been 
convicted  of  a  felony,  or  of  any  crime  which 
involves  a  want  of  moral  character;  but  it 
is  Improper  to  ask  such  witness  If  be  has 
been  Indicted,  arrested,  or  imprisoned,  be- 
fore conviction,  for  any  offense  wliatever. 

rourtb.  Appelant  assigns,  as  error,  end 
complains  of  the  following  instruction  given 
by  the  trial  Judge:  "The  possession  of  prop- 
erty recently  stolen  Is  a  presumption  against 
the  party  having  possession,  and  It  requires 
him  to  make  explanation."  Appellant  duly 
excepted  to  the  above  instruction  when  it 
was  given.  The  effect  of  this  instruction 
is  to  inform  the  Jury  that  the  possession  of 
property  recently  stolen  raises  a  legal  pre- 
sumption of  guilt  against  the  par^  tiavlng  it 
in  his  possession,  and  tlut  tbe  law  requires 
an  explanation  from  him  of  such  possession. 
We  do  not  so  understand  the  law.  In  the 
case  of  Oxler  v.  United  States,  1  Ind.  T.  91. 
38  S.  W.  832,  Judge  Lewis  says:  "The  later 
and  tbe  sounder  and  t>etter  rule  is  I>elleved 
to  be  that  which  makes  the  presnmptlon 
arising  from  the  possession  of  recently  stolen 
property  not  a  presumption  of  law,  but  of 
fact;  In  other  words,  an  inference  to  be 
drawn  or  not,  as  tbe  Jury  may  determine  in 
the  light  of  all  the  evidence."  In  the  case 
of  Blair  V.  Territory,  16  Okl.  560,  82  Pac. 
653,  Judge  Burford  says:  "While  the  posses- 
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BloD  of  stolen  property  does  aot  create  a  pre- 
Bumptlon  of  guilt,  It  Is  a  clrcnmstance  whicb. 
If  not  satisfactorily  explained,  raises  a  very 
strong  inference  of  guilt.  Tbis  Inference, 
together  with  the  facts  and  circumstances  at- 
tending the  taking  and  connected  with  the 
possession,  are  questions  for  the  jury,  and 
may  be  sufficient  to  Induce  an  Irresistible 
conclusion  of  guilt  The  drcnmstances  of 
each  particular  case  must  be  of  necessity 
different,  and  while  poaseaslon  of  stolen  prop- 
erty In  one  case  may  not  warrant  a  verdict 
of  guilty,  there  are  other  cases  where  such 
possession  is  so  related  to  other  drcumstan- 
ces  of  a  criminating  cliaracter  as  to  satisfy 
an  unprejudiced  mind  that  the  possessor  is 
the  thief.  Proof  of  possession  alone  is  not 
sufficient  to  sustain  the  conviction;  but 
where  the  larceny  Is  proven  beyond  question, 
the  stolen  property  found  in  the  possession 
of  the  prisoner,  and  he  exercising  acts  of 
ownership  and  control  over  and  claiming  It, 
and  the  explanation  given  by  him  Is  not  a 
reasonable  or  satisfactory  one,  and  the  con- 
duct and  character  of  the  prisoner  are  such 
as  to  arouse  suspicion,  such  facts  and  cir- 
cumstances often  produce  the  most  satis- 
factory evidence  of  guilt  and  will  sustain  a 
conviction."  We  r^ard  this  statement  by 
Judge  Burford  as  an  admirable  exposition  of 
the  law  upon  this  question,  and  deem  a  f  ur- 
tiier  citation  of  autborltlea  unnecessary.  We 
therefore  hold  that  any  pranunpaon  of  guilt 
which  maj  arise  from  the  poBsesslm  of  prop* 
erty  recently  stolen  Is  not  a  question  ot  law, 
but  is  purely  a  questira  of  fact,  to  be  found 
hy  the  Jury  upon  a  consideration  of  the  en- 
tire evidence  before  them.  The  instmctkm 
complained  of  was  upon  tiie  wdi^t  of  the 
evidence,  which  la  for  the  detomlnatlon  of 
tbe  Jury,  and  was  therefore  error. 

Fifth.  Appellant  assigns,  as  error,  and 
ecnnplalns  of  the  following  instruction  given 
by  tbe  trial  court:  "If  a  witness  were  to  go 
on  the  stand  and  swear  that  the  moon  was 
made  oC  green  cheese,  you  would  not  be  com* 
pelled  to  believe  that  stBtemmt"  Appellant 
reserved  an  oxseptlm  to  this  Instruction 
when  given.  It  Is  a  fundamental  principle 
ot  the  law  that  the  Jurors  are  the  Judges  of 
the  credibility  of  the  witnesses.  During  any 
stage  of  tbe  trial  ot  a  criminal  case,  it  Is 
Improper  for  the  Judge'to  let  the  Jury  know, 
or  even  intimate,  what  hla  (qc»lnlon  Is  as  to 
the  credibility  of  any  evidence  before  them. 
He  should  not  do  this  either  directly  or  in- 
directly ;  it  matters  not  how  absurd  and  In- 
credible the  evidence  may  appear  to  him. 
In  this  case  the  appellant  offered  testimony 
for  the  purpose  of  explaining  his  [tossesslon 
of  the  stolen  property.  This  evidence  does 
not  commend  Itself  to  nme  minds  as  being 
credible,  and  in  all  probability  It  was  viewed 
In  the  same  light  by  the  trial  Judge.  The  In- 
struction given  was  calculated  to  create  the 


Impression  upon  the  minds  of  the  Jurors  that 
the  court  regarded  the  testimony  of  the  de- 
fense as  being  as  Incredible  as  the  supposed 
testimony,  "that  the  moon  was  made  of  gre^ 
cheese."  In  this  there  was  error. 
Reversed  and  remanded. 


BAEEB.  and  DOYLE,  JJ.,  concur. 


WALKER  BROS.  v.  SELIRIS. 
(Supreme  Goort  of  Utah.    Aug.  20,  10(^  On 
Rehearing,  Nov.  24,  190S.) 

1.  Afpeai.  ArtD  £}bbob  (|  336*)— Disuissai^ 
Waht  op  Pabties. 

An  appeal  will  be  dismissed  where  all  those 
who  are  adversely  interested  in  the  judgment 
have  not  been  made  parties  to  tbe  appeal.f 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  1870;  Dec  Dig.  (  §36.*] 

2.  Appeal  and  Ebbob  ^  666*)— Rcoobi>— Con- 
CLnsivEiTESB— Notice  of  Appeal. 

The  Supreme  Court  la  bound  by  the  rec- 
ord as  the  same  is  certified,  and,  where  it  dis- 
closes that  dne  service  of  notice  ..of  appeal  was 
accepted  by  the  attorneys  of  record  of  the  ad- 
verse parties,  it  cannot  be  contradicted,  and  it 
is  immaterial  that  the  attorneys  accepting  serv- 
ice filed  no  answer  and  made  no  defense  to  the 
action  in  the  tower  court. 

[Ed.  Note— For  other  cases,  lee  Appeal  and 
Error,  Cent  Dig.  H  2861-2866;  Da&  Dig.  I 
666.*] 

3.  STiPuunona  (|  17*)  —  Pbbsohb  Boukd  — 

SnPUIATIOnB  AS  to  SBrrLEUElIT  — Attor- 
RETS. 

On  u>P^I  by  one  defendant  a  stipulation 
attached  to  tbe  bill  of  exceptions,  signed  by  ap- 
pellant's connsel  and  also  by  the  attorney  who 
appeared  for  plsJntlff  and  for  appellant's  co- 
defendants,  was  binding  as  to  snch  codefendants, 
although  it  did  not  in  terms  stipulate  for  them. 

[Eid.  Note.— For  other  cases,  see  Stipulations, 
Cent  Dig.  fi  36;  Dec.  Dig.  S  17.*} 

4.  Exceptions,  Bill  or  (S  58*)— Scbvice. 

Service  of  a  bill  of  exceptions  should  be 
made  upon  the  attorneys  of  record  ol  the  appel- 
lee, rather  than  upon  appellee. 

[Ed.  Note. — For  other  cases,  see  Exceptions, 
Bill  of.  Cent  Dig.  i  101 ;  Dec.  Dig.  I  68.*] 

6.  Appeal  and  Ebbob  (|  662*)— Record— Bill 
or  Exceptions  — Stipulations  — CoNOLU- 

SIVENB8S. 

Where  a  stipulation  attached  to  a  bill  of 
exceptions  pariwrts  to  be  signed  by  the  appellee's 
attorney,  and  there  Is  nothing  in  the  record 
which  shows  his  repadlation  of  either  the  stip- 
ulation or  signature,  and  nothing  to  show  that 
he  did  not  sign  it,  unless  tbe  court  should  take 
judicial  notice  that  the  signature  Is  not  io  his 
handwriting,  it  is  binding  on  him. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig,  f  662.*] 

6.  Appeal  and  Brbob  ({  1008*)  —  Review — 

QDE8TI0NB  OF  Fact— Findings. 

Where  only  questions  of  fact  are  involved, 
and  there  Is  emnpetent  evidence  in  the  record  in 
Buppwt  of  tiie  eonrfs  flndlngs,  the  Supreme 
Court  will  not  Interfere. 

[Ed.  Note^For  other  cases,  see  Appeal  and 
Error  Cent  IMg.  H  8966-^960;  Dec.  Dig.  | 
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7.  Pabthebbhip  (I  34*)— Exibtehcb^-Ltabii:.- 
irr  TO  Thxbd  Pbbsostb. 

Where  persons  held  themselves  ont  as  part- 
ners, they  are  liable  to  third  persons  as  such, 
r^ardlees  of  any  partnerBbip  agreement. 

[Ed.  Note.— For  other  cases,  see  Partnersh^ 
Cent.  Dig.  |  40;  Dec  Dig.  1  34.*] 

8.  BnDSVCB  ({  187*)  —  Pbeuuinabt  Psoor  — 

DETEBMIIfATION. 

Whether  the  preliminanr  proof  is  sufficient 
or  not  to  entitle  account  books  to  be  offered 
in  eTidence  Is  in  the  first  instance  to  be  passed 
on  b;  the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  674,  675;  Dee.  Dig.  i  167.*} 

9.  BVIDENCB  (I  20*)— JUDXOIAL  NOnOI— MRH- 
OE>a  or  BOOKKBKPIIfO. 

The  court  cannot  take  Judicial  knoiriedge 
of  the  dUhnnt  methods  or  tystems  of  book- 
keeping 

[Ed.  Note.— For  other  caaei,  see  Evidence, 
OeCL  Dig.  1 2IK*] 

IOl  ■tiuuub  (I  88^)— Books  w  Accaum— 
EmCT. 

Where  the  entries  In  books  of  account  aia 
not  stated  in  a  form  whidi  is  self-explanatory, 
it  is  essential  that  they  be  oplatned  by  proper 
evidence 

[Ed.  Note.— For  other  caie%  see  Evidence, 
Dee.  Dig.  S  883.*] 

11.  Banks  and  Bahkirq  (S  150*)  —  Ovxb- 
DKAFTs— Evidence. 

In  an  action  for  an  overdraft,  bocto  of  ae- 
eonnt,  ccmtainiof  certain  symbols,  held  inniffi- 
dent  to  establisii  the  claims  aned  tot,  in  the 
absence  of  explanatory  evidence. 

[ESd.  Note.— For  other  cases,  see  Banks  and 
Banking,  Dec.  Oig.  |  160.*] 

12.  Banks  and  Banking  (|  160*)— Ovxbdbar 
— Action— SumoiKHCT  of  Etidcngi:. 

Iif  an  action  by  a  bank  to  recover  an 
anumat  alleged  to  be  dne  on  overdrafts,  evidence 
Md  Insoffieient  to  sapport  the  jodement  tor 
plaixitifl. 

[Bd.  Note.^Fcn'  other  eases,  see  Banks  and 
Bankiiit,  Dec  Dig.  1 190.*] 

18.  BVIDZNCB  (I  116*>— Relbvanot— Mattbeb 
CXFLANATOBT  or  EVIDENCE. 

Where  a  particular  kind  («  class  of  evi- 
dence is  available  which  in  its  nature  is  best 
calcniated  to  estaUlsh  the  question  in  issue,  it 
must  be  produced  if  reaaired  by  the  adverse 
party,  and  if  it  is  not  seli-explanatoty  it  should 
be  explained  to  the  court  or  jurv  so  tnat  it  may 
be  given  such  weight  as  It  may  be  entitled  to, 

[Ed.  Note— For  other  caees,  see  Evidence, 
Cent.  Dig.  K  134  135;  Dec.  Dig.  |  116.*] 

On  Rehearing. 
14.  AfPEAI.  and  EbBOE  (I  345*)— TlHB  FOB 

Appeal— MonoN  fob  New  Tbiaz.. 

Under  Gomp.  Law  1907,  |  8301,  providing 
that  an  appeal  may  be  taken  within  six  months 
from  the  entry  of  judgment,  an  appeal  m^  be 
taken  within  six  months  after  tbe  dispoution 
of  a  motion  for  a  new  trial,  filed  and  served 
witliin  proper  time. 

[Ed.  Notar-For  otiter  eases,  see  Appeal  and 
BkTor.  Gent  Dig.  I  1893;  Dec.  Dig.  1  815.*] 

1ft  APPCAt.  and  Kbbob  (S  618*)— "Recobo"— 
What  Conotitdtes. 

Hie  record  on  appeal  consists  of  the  Jnde- 
ment  roll  anid  the  bill  of  exceptions  as  settled, 
signed,  and  certified  to  by  the  Judge,  and  a  docu- 
ment pzesnmably  sent  op  from  the  county  clerk's 
ofllce.  together  with  the  record  parporting  to  be 
a  DoOee  of  Intoition  to  move  for  a  new  trial. 


but  Dot  referred  to  In  the  bill  of  exceptions,  can- 
not be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  CenL  Dig.  i  2714 ;  Dec.  Dig.  |  616.* 

For  other  definitionH,  see  Words  end  Phrases, 
vol.  7,  pp.  6008-6015;  vol.  8,  p.  7781.] 

16.  Appeal  and  Ebbob  (|  666*)  —  Rbcobd — 

CONCLtiaiVEHESS. 

When  the  trial  Judge  has  certified  in  a  bll) 
of  exceptions  the  proceeding  showing  a  proper 
service  and  filing  of  a  motwQ  for  a  new  trial, 
tbe  Supreme  Court  will  not  leave  the  record  and 
inspect  stray  documents  found  among  tbe  papers 
which  are  not  a  part  of  the  record  on  appeal. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Erro]%  Cent.  Dig.  <|  2861-2866;  Dee.  Dig.  f 
66e.*/ 

Appeal  from  District  Court,  TiiM  Dis- 
trict; M.  L.  Ritchie,  Judge. 

Action  by  Walker  Bros.,  bankers,  against 
Q.  Bkllrls  and  otbers.  From  a  Judgment 
for  plaintiff,  defendant  SUlrls,  appeals.  Re- 
versed and  remanded. 

Frank  J.  Gnstln,  f6r  appellant  Jas.  mge- 
bretsen  and  R.  Q.  Schnldsr,  for  respcmdent 

FRIC^  J.  This  action  was  commenced  by 
the  respondent  a  banking  corporation,  to  re- 
cover the  BOtn  of  (2&0  from  defendants  Will 
Caravells,  Nicholas  P.  Stathakos,  and  L.  G. 
Skllrls,  as  partners  doing  business  under  the 
name  and  style  of  Caravells  ft  Co.  The 
amount  claimed  was  alleged  to  be  due  upon 
advancements  made  by  respondokt  In  the 
form  of  an  overdraft  made  by  the  defend- 
ants aforesaid,  and  which.  It  Is  alleged,  they 
agreed  to  pay  to  respondmt.  The  defend- 
ants Caravells  and  Stathakos  presented  no 
answer  or  defense  to  the  action,  but  tbe  de- 
fendant Skllrls  filed  an  answer,  in  which  he 
denied  generally  all  tbe  allegations  of  the 
complaint  except  the  corporate  existence  of 
respondent  Upon  the  issues  Joined  a  trial 
was  had  to  the  court  without  a  Jury,  which 
resulted  in  findings  and  Judgment  for  the 
amount  claimed  In  favor  of  respondent  and 
against  all  defendants  above  named.  The 
defendant  Skllrls,  who  hereafter  will  be  des- 
ignated appellant,  alone  appeals. 

Counsel  for  respondent  have  filed  two  mo- 
tions, (1)  to  dismiss  the  appeal,  and  (2)  to 
strike  the  bill  of  exceptions.  The  motion  to 
dismiss  the  appeal  is  based  upon  the  ground 
that  no  notice  of  appeal  was  served  upon 
the  def^dants  Caravells  and  Stathakos.  If 
this  contention  Is  correct,  the  appeal  must 
be  dismissed  under  the  rule  announced  by 
tbls  court  in  the  case  of  Orlffln  v.  8.  P.  Co., 
81  Utah,  296,  87  Pac.  1091,  for  the  reason 
that  all  who  are  adversely  interested  in  the 
Judgment  have  not  been  made  parties  to  the 
proceedings  In  this  court. 

By  reference  to  the  original  notice  of  ap- 
peal served  in  this  case  as  the  same  appears 
in  tbe  certified  transcript  It  Is  found  that 
service  of  the  notice  was  accepted  on  behalf 
of  respondent     James  Ing^retsen  and  Rus- 
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sell  Schulder  as  Its  attorneys,  and  that  Bus- 
sell  O.  Scbulder  accepted  service  for  the  de- 
f«idants  Will  Cararells  and  Nicholas  Stat- 
bakos.  It  Is  claimed  by  Mr.  Schulder  that 
the  acceptance  of  service  by  blm  for  the  two 
defendants  waa  made  under  a  ^)eclal  agree- 
ment with  ooonsd  for  Sklirls,  which  was  to 
the  effect  tbat  the  service  was  accepted  by 
Schulder  as  an  accommodation  to  counsel  for 
Sklirls  merely  and  without  waiving  any 
rights  which  tile  other  two  defendants  might 
have  with  refq;>ect  to  the  motion  to  dismiss 
the  appeal  upon  the  ground  tbat  they  were 
not  served  with  the  notice  of  appeal.  In  this 
connection  It  Is  also  strenuously  Insisted  by 
both  counsel  for  respondent  that  Mr.  Scbulder 
did  not  represent  the  other  two  defendants, 
but  tbat  be  represented  ttae  respondent  Joint- 
ly with  Mr.  Ingebretsen,  and  that  ther^ore 
no  notice  of  appeal  was  ever  served  upon 
the  other  two  defendants  or  their  attorney. 
We  are,  however,  bound  by  the  record  as 
the  same  is  certified  to  by  the  officer,  who 
was  alone  authorized  to  prepare  it,  and  who 
certified  to  Its  correctness.  This  record  dis- 
closes that  due  service  of  the  notii^  of  ap- 
peal in  this  case  was  accepted  by  Mr.  Schul- 
der as  the  attorney  for  the  two  defendants. 
From  the  bill  of  exceptions,  which  was  cer- 
tified to  as  correct  by  the  trial  Judge,  it 
further  ap{>ear8  that  Bussel  Schulder  api>ear- 
ed  in  the  district  court  for  the  defendant 
Caravelis  and  Stathakos.  In  the  same  -  bill 
of  exceptions  It  also  appears  tbat  Mr.  Schul- 
der was  permitted  to  appear  as  co-counsel 
with  Mr.  Ingebretsen  for  respondent  On  the 
oral  argument  It  was  conceded  by  Mr.  Schul- 
der that  he  acc^ted  service  of  the  notice  of 
appeal  upon  the  appeal  of  the  case  from  the 
city  court,  where  It  was  originally  tried  to 
tbe  district  court  It  Is  further  conceded  tbat 
he  never  withdrew  as  the  attorney  for  the 
two  defmdants;  but  It  Is  claimed  tbat  this 
was  not  necessary,  since  neither  of  them  filed 
any  answer  In  or  made  any  defense  to  the 
action  In  the  district  court  While  it  is  true 
tliat  parties  must  be  served  with  notice  of  ap- 
peal either  in  person  or  by  service  upon  their 
duly  authorized  attorney,  It  is  equally  true 
that  where  the  record  discloses,  as  it  does 
In  this  case,  that  partly  were  represented  by 
an  attorney  upon  whom  service  was  duly 
made,  or  who  accepted  service,  the  service 
must  be  held  sufficient  To  bold  otherwise 
would  lead  to  endless  confusion.  To  permit 
a  contradiction  of  tbe  record  or  an  amend- 
ment of  it  in  this  way  would  result  in  de- 
stroying that  which  a  record  Is  intended  to 
stand  for  In  this  court  namely,  absolute  ver- 
ity until  actually  changed  or  amended  by 
tbe  same  power  that  originally  made  It  tbe 
trial  court  In  view  of  tbe  facts  and  cir- 
cumstances in  this  case  as  they  are  made  to 
appear  from  the  record  before  us,  we  are 
firmly  of  tbe  opinion  that  the  service  of 
the  notice  of  appeal  was  sufficient,  and  that 
the  motion  to  dismiss  tbe  appeal  must  there- 
fora  bt  denied. 


The  motion  to  strike  the  bill  of  exceptions 
must  fail  for  practically  the  same  reasons  for 
which  the  motion  to  dismiss  the  appeal  fail- 
ed. The  contention  that  ttae  bill  of  exceptions 
was  not  served  upon  tiie  other  two  defend- 
ants, nor  upon  their  attorney,  cannot  prevalL 
There  Is  a  stipulation  attadied  to  the  bill 
of  ecc^tl<HiA,  signed  by  James  Ing^retsen 
and  R.  Q.  Sdinlder  as  attorneys  for  the  re- 
8pond«it  and  by  Frank  J.  Oustln  as  attorney 
for  tbe  defendant  Sklirls,  to  tbe  effect  tbat 
the  proposed  bill  of  exceptions  may  be  set- 
tled, allowed,  signed,  and  filed  as  the  bill  of 
exceptions  In  this  case.  It  Is  true  tbat  Mr. 
Scbulder  did  not  in  terms  stipulate  for  ttae 
other  two  defendants,  but  he  was  their  at- 
torney of  record  at  tbe  time,  and  no-  doubt 
counsel  for  the  other  defendant  assumed,  and, 
in  view  of  the  circumstances,  bad  the  right  to 
rely  upon,  the  fact  that  the  bill  of  exceptions 
was  satisftictory  to  Mr.  Scbulder  as  tbe  at- 
torney for  the  other  two  defendants.  If  Mr. 
Schulder  was  the  attorney  of  record  for  the 
other  two  defendants,  and  Uie  record  affirm- 
atively shows  that  be  was.  then,  under  the 
statute,  service  should  be  made  upon  him. 
rather  than  upon  bis  clients,  since  they 
would  hardly  be  prepared  to  act  without  his 
aid  In  tbe  matter  In  any  event  It  Is  claimed, 
however,  that  Mr.  Scbulder  did  not  p««onal- 
ly  sign  tbe  stipulation  to  the  bill  of  exce^ 
tions,  but  that  the  same  was  signed  by  Mr. 
Ingebretsen,  who  at  no  time  represented  any 
of  tbe  defendants.  We  cannot  asstune,  in 
the  face  of  the  record,  that  some  one  signed 
Mr.  Scbulder's  name  to  the  record  without 
his  approval,  even  If  we  assume  that  he  did 
not  personally  sign  It  If  be  approved  of 
It  It  has  the  same  effect  as  thongh  be  signed 
It,  and  there  Is  nothing  In  tbe  record  which 
shows  bis  repudiation  of  either  the  stipula- 
tion or  signature;  nor  Is  there  anything 
whldi  shows  that  be  did  not  sign  It,  unless 
we  take  Judicial  notice  that  tbe  signature  is 
not  In  his  handwriting.  In  case  we  should 
go  to  this  extent  there  Is  nothing  In  tbe  rec- 
ord which  shows  his  disapproval  of  It  and 
hence  we  are  compelled  to  hold  that  the 
stipulation  Is  what  It  recites  and  purports 
to  be,  namely,  a  "stipulation  by  the  attorneys 
for  the  respective  parties  to  this  action." 
This  includes  all  the  i>artles  and  all  the  at- 
torneys. For  these  reasons  the  motion  to 
strike  the  bill  of  exceptions  must  also  be 
denied. 

This  brings  ns  to  tbe  merits  of  the  case. 
While  there  are  numerous  errors  assigned, 
there  are  but  two  argued  In  the  brief:  (1) 
Tbat  tbe  evidence  does  not  suKwrt  the  find- 
ings that  the  three  defendants  constituted 
a  partnership;  and  (2)  that  the  finding  of 
tbe  amount  of  the  overdraft  Is  not  sustain- 
ed by  the  evidence.  It  thus  appears  that 
only  questions  of  fact  are  Involved,  and.  If 
there  Is  any  competent  evidence  In  the  rec- 
ord In  support  of  those  findings,  we  have  no 
power  to  Interfere  with  ttae  Judgmrat  Upon 
tlie  first  QoesthHi,  name^,  that  of  partner- 
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ship.  If  the  flndluK  were  to  tbe  effect  tbat 
tbe  three  defendants  were  partners  generally 
there  might  be  some  merit  to  at^lant's  con- 
tention. Hie  finding,  however,  limits  the  part- 
nership to  the  transaction  which  tbe  defend* 
ants  had  with  respondent  Withont  going  In- 
to detail,  we  think  that  the  court  was  Jnatl- 
fied  In  finding  that  the  transactions  which 
the  defendants  bad  with  Mr.  Howard,  the 
assistant  cashlw  of  respondent,  constituted 
them  partners  as  to  this  transaction.  Moro- 
oTcr,  we  think  that  Mr.  Howard,  in  view  of 
tbe  statements  made  by  the  defendants  at 
tbe  time  the  original  account  was  opened  by 
them  wltb  the  bank,  and  their  conduct  and 
statements  thereafter,  was  JnsUfled  In  as- 
suming that  tbe  three  defendants  were  part- 
ners. They  certainly  held  themselT«  out  as 
sndi  to  bim.  In  Tlew  of  this  it  Is  imma- 
terial what  the  wrltli^  of  tbe  partnership 
agreement,  which  was  Introduced  In  evidence 
at  tbe  trial,  contained,  or  who  In  fact  were 
parties  to  it  Hr.  Howard  knew  nothing 
concerning  such  an  agreement  at  tbe  time  of 
the  transactions,  and.  of  course,  tbe  respond- 
ent did  not  The  rights  of  the  parties  there- 
fore must  be  determined  from  what  the  de- 
fendants said  and  did,  and,  if  we  view  the 
case  from  this  standpoint  the  court  was  ]ub- 
tlfled  In  making  the  findings  he  did  make  up- 
on this  question.  This  assignment  must 
therefore  be  overruled. 

The  assignment  that  the  evidence  does  not 
•npport  the  finding  of  the  court  with  rer 
spect  to  the  amount  of  the  overdraft  la  more 
serlons,  and,  as  It  seems  to  us,  should  be 
sustained.  The  evidence,  brlefiy  stated,  with 
r^rd  to  tbe  amount  of  tbe  overdraft  Is  as 
follows:  Mr.  Howard,  tbe  assistant  cashier 
for  respondent,  not  being  able  to  state  the 
amount  of  tbe  overdraft  from  his  own  knowl- 
edge, testified:  That  In  the  month  of  April 
(year  not  given)  be  had  a  conversation  wltb 
appellant  in  respondent's  bank,  at  wblch 
time  he  called  appellant's  attention  to  tbe 
overdraft  of  Caravells  and  company,  and 
then  stated  that  It  amounted  to  the  sum  of 
$330.90  as  disclosed  by  respondent's  books; 
tbat  he  (Howard)  demanded  payment  there- 
of from  appellant  as  a  member  of  the  firm 
of  Caravells  ft  Co.;  tbat  appellant  then 
agreed  to  make  some  efforts  to  have  it  paid; 
that  in  pursuance  of  such  conversation  ap- 
pellant. In  a  few  days  thereafter,  made  a 
payment  of  $60,  and,  In  a  day  or  two  later 
another  one  of  $49.20,  which  payments  were 
made  to  be  and  were  applied  on  the  over- 
draft reducing  It  to  the  extent  of  tbe  sum  of 
the  two  payments.  The  original  deposit 
slips  evidencing  these  two  payments  were 
Introduced  In  evidence,  and  show  that  the 
payments  were  made,  respectively,  on  the 
17tb  and  20th  of  April,  1906.  Mr.  Howard 
further  testified  that  no  farther  charges  were 
added  to  the  overdraft  after  tbe  time  afore- 
said, except  some  Interest  and  possibly  some 
cost  No  time  for  re<ftoniiig  tbe  Interest  is 
given,  nor  is  anything  stated  with  regard 


to  the  amount  of  the  cost,  if  any  In  fact 
was  added.  When  appellant  testified  as  a 
witness  in  his  own  behalf,  bis  attention  was 
directed  to  Mr.  Howard's  statements  as  de- 
tailed above.  He  admitted  that  he  bad  had 
a  cimverBatltm  with  Mr.  Howard,  that  Hr. 
Howard  simply  called  appellant's  attention 
to  the  overdraft  of  Oaravdls  &  Co.,  which, 
as  be  remembered  It  was  claimed  by  How- 
ard to  be  about  $300,  tbat  appellant  then  in- 
formed Mr.  Howard,  that  be  (appellant)  was 
not  a  member  of  that  firm  and  not  a  partner 
and  not  liable  on  the  account  but,  In  view 
tbat  be  (appellant)  bad  brought  quite  a  num- 
ber <rf  Gre^s  to  the  bank  and  bad  introduc- 
ed them  to  Mr.  Howard,  he  (appellant)  felt 
somewhat  ashamed  that  bis  countrymen 
should  fall  In  paying  their  debts,  and  on 
that  account  felt  Interested  In  the  matter. 
He,  accordingly,  told  Howard  that  he  knew 
of  some  Greeks  who  were  indited  to  tbe 
firm  of  Caravdia  &  Co.,  and  t)iat  he  would 
try  to  collect  some  of  the  money  due  that 
firm  from  these  men  and  pay  it  on  the  over- 
draft and  that,  In  pursuance  of  this,  he  did 
make  the  payments  as  before  stated,  and  not 
otherwise.  As  further  evidence  of  tbe 
amount  of  the  overdraft  the  court  over  tbe 
objection  of  appellant  also  admitted  loose 
pages  of  respondent's  books  of  account  kept 
by  It  In  the  ordinary  course  of  business  by 
different  bookkeepers,  showing  the  original 
entries  of  the  account  as  kept  by  respondent 
between  It  and  Oaravells  A  Co.  None  of  tbe 
bookkeepers  was  called  to  verl^  the  account 
and  Mr.  Howard  could  not  personally  verify 
Its  correctness;  but  he.  In  effect  testified 
that  the  entries  were  made  In  due  course  of 
respondent's  business  by  bookkeepers  whose 
duty  It  was  to  make  them.  As  to  whether 
the  preliminary  proof  Is  sufficient  or  not  to 
entitle  the  party  offering  the  account  books 
in  evidence  Is,  In  tbe  first  Instance,  a  ques- 
tion to  be  passed  on  by  the  trial  court  In 
1  Elliott  on  Bvldence,  S  474,  tbe  author  states 
the  rule  in  the  following  language:  "The 
question  as  to  whether  or  not  account  bocfts 
or  entries  therein  should  be  admitted  In  evi- 
dence is,  In  the  first  Instance,  a  question  to 
be  decided  by  the  court  Before  tbe  ad- 
mission of  this  evidence,  the  court  must  be 
satisfied  tbat  the  shop  books  offered  in  evi- 
dence are  fairly  kept  in  sood  faith,  as  a 
contemporaneons  record  of  daQy  transac- 
tions." 

The  record  tn  this  case  is  not  such  tbat 
from  it  altme  we  are  disposed  at  this  time 
to  review  tbe  ruling  of  the  trial  court  with 
regard  to  the  admission  of  the  account  in 
evidence.  To  do  this  Is  likewise  unneces- 
sary for  the  reason  that  if  we  assume  tbat 
the  account  was  properly  admitted,  it  still 
did  not  tend  to  prove  the  amount  of  the  over- 
draft for  tbe  following  reasons:  Tbe  en- 
tries are  made  in  so  brief  a  manner  that  a 
stranger  to  the  account  or  one  not  veised  in 
that  particular  style  or  system  of  beekeep- 
ing would  not  be  able  to  say  what  many  of 
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the  items  of  the  account  referred  to  signifled. 
The  account,  as  kept,  showed  only  different 
columns  of  flgurea  signifying  dates  and 
amounts.  Now  and  then  entries  of  flgnree 
are  found  which  In  another  column  are  fol- 
lowed by  the  letters  "O.  D."  The  figures 
evidently  refer  to  the  amount  of  whatever 
"O.  D."  stands  for.  There  Is,  however,  not 
a  word  of  evidence  showing  what  these  sym- 
bols  stand  for,  and  one  person  may  take 
them  to  mean  one  thing,  while  another  may 
take  them  to  mean  something  else.  As  we 
have  pointed  out,  the  manner  In  which  the 
account  was  kept  was  not  self-explanatory. 
So  far  as  we  are  advised  we  know  of  no 
rule  of  law  whereby  a  court  or  Jury  takes 
judicial  koowledge  of  the  dlfTerent  methods 
or  systems  of  bookkeeping.  It  may  be,  and 
no  doubt  is,  perfectly  proper  for  a  bank,  or 
any  other  business  concern,  to  keep  accounts 
BO  that  they  are  understood  by  thoee  whose 
dnty  it  Is  to  understand  them,  although  not 
understood  by  all;  but  it  does  not  follow 
that,  because  an  expert  bookkeeper  under- 
stands the  meaning  of  all  the  symbols,  words, 
and  characters  used,  all  must  do  so.  In  this 
instance  the  entries  are  In  columns,  as  fol- 
lows: 

26  O.  D.  260  292.86 
The  first  figures  are  entered  In  the  date 
column,  followed  by  the  letters  "O.  D.'*  The 
figures  "250"  are  in  the  column  headed  "de- 
posits," and  the  remaining  figures  In  the 
column  headed  "balances."  There  are  two 
other  colTimna,  headed  "chedcs"  and  "totals." 
It  Is  claimed  that  "26"  gives  the  day  of  the 
month,  "O.  D."  means  overdraft,  and  "250" 
stands  for  the  amount  of  the  overdraft  It 
may  be  so,  but  no  one  not  versed  in  the  meth- 
od of  keeping  the  account  could  say  with 
any  d^ree  of  poeitlveness  that  these  sym- 
bols and  figures  mean  precisely  this,  and 
nothing  else.  It  is  an  easy  matter  for  any 
one  to  explain  the  system  or  method  of  book- 
keeping adopted  and  used  by  him  so  that  all 
others  may  understand  it  as  well  as  he. 
Where  the  entries  are  not  stated  In  a  form 
which  Is  self-explanatory,  they  should  be  ex- 
plained by  proper  evidence.  This  Is  Just  as 
essential  as  It  Is  to  identify  the  parties  and 
to  connect  them  with  the  account,  or  to  make 
any  other  explanation  so  as  to  make  the  ac- 
count relevant  and  to  bring  it  within  the 
understanding  of  the  court  or  Jury.  In  view 
of  the  evidence,  the  account  in-  this  instance 
was  such  that  no  court  could  assume  that 
the  figures  "250"  In  one  column,  preceded  by 
the  letters  "O.  D."  in  another  column,  meant 
overdraft,  and  the  amount  thereof  at  a  giv- 
en date,  and  that  it  meant  nothing  else. 

This  therefore  brings  us  to  the  question: 
Is  the  amount  of  the  overdraft  established 
by  other  evidence?  Respondent's  counsel 
contend  that  it  Is  so  established  by  the  ad- 
missions of  appellant.  The  alleged  admis- 
sion we  Iiave  already  referred  to.  It  was 
made  in  a  conversation  tiad  between  Mr. 
Howard  and  appellant  In  April,  1006,  after 


which  appellant  made  two  payments,  one  of 
160  and  the  other  of  ^.30.  AD  that  Mr. 
Howard  claimed,  however,  was  that  appel- 
lant did  not  dispute  the  amount  when  he  was 
told  that  It  was  9830.00,  and  not  that  the  ap- 
pellant directly  admitted  its  correctness. 
The  appellant,  however,  stated  that  he  dis- 
claimed any  liability  because  he  was  not  a 
partner  of  the  firm  of  Caravells  ft  Co.,  and 
hence  not  connected  with  the  account  If 
we  should  assume  therefore  that  the  mere 
fact  that  appellant  did  not  dispute  the 
amount  of  the  overdraft  at  that  time 
amounts  to  an  admission  on  bis  part,  which, 
to  say  the  least,  is  very  doubtful.  It  would 
still  not  be  an  admission  of  the  amount  as 
foond  by  liie  court.  Mr.  Howard  says  the 
amount  was  $380.90,  and  that  no  additions 
were  made  thereafter,  except  Interest,  and 
possibly  some  Items  of  coat;  but  what  those 
were  does  not  appear.  The  alleged  admis- 
sion was  made  in  April,  1906,  and  this  action 
was  commenced  In  June  of  the  same  year. 
If  .the  amount  of  the  overdraft  at  that  time 
was  9880.90,  and  this  amount  is  credited  with 
the  two  payments  amounting  to  $109.20,  it 
would  leave  a  balance  due  on  the  overdraft 
of  aaiy  ^21.70  In  April,  1906,  or  about  two 
monttu  before  this  action  was  commenced. 
The  finding  and  Judgment  is  for  ¥250,  with 
Interest  thereon  from  the  time  the  action 
wiui  ocHnmraced.  The  finding  therefore  is  not 
supported  by  the  evidence. 

If  an  overdraft  may  be  eatablisbed  by 
Budi  slender  proof  in  a  case  involving  a  mat- 
ter of  only  |2S0,  It  may  be  when  any  amount 
Is  Involved.  Hie  mere  fiict  that  accounts  be- 
tween a  bank  and  Its  customers  are  usaslly 
kept  with  much  predslcm  and  care,  as  th^ 
must  be,  and  that  balances  are  always  sus- 
ceptible of  being  established  with  reasonable 
certainty,  in  and  of  itself  is  a  suffldent  sug- 
gestion why  proof  of  an  overdraft  and  the 
amount  thereof  should  be  more  Bpeciflc  and 
certain  than  it  is  in  this  case  to  authorize  a 
recovery.  This  is  especially  true  in  a  case 
where  the  party  soi^bt  to  be  diarged  dalnis 
to  be  a  strangCT  to  the  account  and  has  no 
personal  knowledge  of  many  or  none  of  tlie 
transactions  therein  contained.  By  this  we 
do  not  mean  that  banks  must  prove  their  ac- 
counts with  a  greater  degree  of  certainty 
than  others,  nor  that  It  Is  always  necessary 
to  verify  them  by  the  oath  of  the  particular 
bookkeeper  who  made  the  entries  therein; 
but  what  we  mean  is  that  the  law  always  re- 
quires that,  where  a  particular  kind  or  class 
of  evidence  is  available  which  In  Its  nature 
is  best  calculated  to  establish  the  question 
in  Issue,  It  should  be  produced  If  required  by 
the  adverse  party.  When  sudi  evidence  is 
produced.  In  order  to  be  of  any  avail,  it 
should  be  self-explanatory.  If  it  is  not  so, 
it  should  be  explained  to  the  court  or  Jury, 
so  that  it  may  be  fully  understood  and  glv«i 
such  wel^t  as  it  may  be  entitled  to. 

For  the  reasmis  therefore  that  the  finding 
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of  tbe  court  with  rexard  to  tbe  amount  of 
tbe  oTerdrnft  la  not  supported  by  any  evi- 
dence, and  that  tbe  evidence  Is,  to  say  the 
least,  very  doubtful  as  to  whether  any 
amount  has  been  proved,  tbe  Judgment  Is  re- 
versed, and  the  cause  remanded  for  a  new 
trial;  appellant  to  recover  costs  on  appeal. 

McCAKTY,  C.  J.,  and  STRAUP,  J.,  concur- 

On  Rehearing, 

STRAUP.  J.  In  this  case  a  petition  for 
rehearing  was  filed,  principally  on  the  ground 
that  the  appeal  was  not  taken  within  time. 
Tbe  question  presented  being  one  challenging 
the  anttiorlty  of  tbe  court  to  consider  the 
case  on  the  merits,  we,  upon  reading  and 
considering  the  petition  then  entertaining 
some  doubt  on  the  Question,  granted  a  re- 
hearing. 

The  utkm  was  orlgtnally  brou^  In  tbe 
city  court  the  plaintiff,  the  respondent 
here,  against  the  three  defendants,  Caravells, 
Stathakos,  and  Skllris.  as  partners,  under 
the  firm  name  of  Caravells  &  Ca  In  pro- 
ceedings there  lud  Mr.  James  Ingebretsen 
represented  tbe  pbilndff,  Mr.  Buasell  O. 
Schulder  tbe  defendants  Caravells  and  Stat- 
hakos, and  otber  counsel  the  defendant  Skllr- 
is. Judgment  was  there  had  In  fiavor  of  the 
plaintiff  and  against  the  three  defendants. 
Skllris  prosecuted  an  appeal  to  the  district 
court  In  proceedhogs  there  bad  Mr.  Inge- 
bretsen represented  the  plaintiff;  Mr.  Schul- 
der also  the  plaintiff  and  the  two  defendants 
represented  by  him  in  the  city  court,  and  Mr. 
Frank  J.  Gustln  the  defendant  Skllris.  A 
Judgment  was  there  also  obtained  In  favor 
of  tbe  plaintiff  and  against  the  three  defend- 
ants, which  was  entered  on  the  17th  of  June, 
1907.  From  that  Judgment  Sklirts  has  pros- 
ecuted this  appeal.  On  the  19tb  day  of  June, 
1907,  SUiris  filed  and  siOTed  In  tiie  court 
twlow  a  notice  of  Intention  to  move  fOr  a 
new  trial.  The  motion  was  sutmiltted  on  the 
2l8t  day  of  September,  1907.  and  was  over- 
niled  on  the  9th  day  of  November,  1907.  The 
notice  of  appeal  was  served  and  filed  on  the 
2d  day  of  March.  190a  Our  statute  provides 
that  an  appeal  may  be  taken  wlthhi  six 
months  from  the  entry  of  Judgment  Section 
3301.  Comp.  Laws  1907.  Our  uniform  hold- 
ing has  been  that  In  case  of  filing  and  serv- 
ing a  proper  notice  of  motion  for  a  new 
trial  within  the  time  allowed  by  the  statute, 
or  enlarged  by  order  of  court,  tbe  judg- 
ment does  not  become  final  untO  tbe  motion 
has  been  disposed  of,  and  tiiat  an  appeal 
may  be  taken  from  the  Judgment  within  six 
months  after  the  disposition  of  such  motlcm. 
If  therefore  tbe  appellant  filed  and  .served 
a  proper  notice  of  motion  fw  a  new  trial, 
his  appeal  is  in  ample  tlm&  Ttie  respondent 
contends  that  the  appellant  did  not  file  or 
serve  such  a  notice.  The  contention  made 
in  that  regard  is  tliat  the  notice  of  motion 
which  was  filed  and  served  by  him  was  ad- 


dressed only  **to  tbe  plaintiff,  above  named 
(Walka  Bros.,  ftc.),  and  to  James  Ingebret- 
sen and  Russell  Schulder,  its  attorneys,"  no- 
tifying them  that  "S.  G.  Sklirls  (tbe  appel- 
lant here)  Intends"  to  move  for  a  new  trial, 
and  that  the  service  of  tbe  notice  was  ac- 
cepted only  by  "James  Ingebretsen  and  Rus- 
sell O.  Schulder,  attorneys  for  plaintiff.*' 
From  tills  It  Is  argued  tibat  since  the  notice 
of  motion  for  a  new  trial  was  made  only  by 
Skllris,  and  was  addressed  only  to  tbe  plain- 
tiff, and  Its  attorneys,  and  not  to  the  other 
two  defendants,  or  tbelr  attorneys,  and  since 
the  attorney  Schulder  expressly  accepted 
service  only  for  the  plaintiff,  there  was  no 
notice  given  to  or  service  had  upon  either 
of  the  defendants  Stathakos  or  Caravells,  or 
tbelr  attorney.  Hence  all  the  adverse  parties 
were  not  notified,  the  service  of  notice  of  the 
motion  insuflScIent.  the  district  court  without 
Jurisdiction  to  entertain  the  motion  because 
not  having  before  It  all  the  parties  whose 
rights  might  be  affected  by  tbe  action  In- 
voked, the  finality  of  the  Judgment  entered 
June  17,  1907,  not  suspended,  and  hence  the 
appenl  not  In  time. 

Tbe  difficulty,  however.  Is  that  the  instru- 
ment or  document  to  which  our  attention  tias 
been  directed  by  counsel,  and  from  which  It 
Is  contended  by  tbem  that  the  facts  In  re- 
spect of  tbe  filing  and  service  of  the  notice 
of  the  motion  as  claimed  by  them  are  made  to 
appear,  is  not  a  part  of  tbe  record  and  Is  not 
properly  before  us.  The  record  on  appeal 
consists  of  the  Judgment  roll  and  the  bill  of 
exceptions  as  settled,  signed,  and  certified  to 
by  the  judge  who  tried  the  case.  To  properly 
Inform  na  with  respect  to  tbe  proceedings 
had  in  a  case  before  the  trial  court,  It  is  es- 
sential that  such  Information  be  conveyed  to 
us,  either  by  the  Judgment  roll  or  by  a  bill 
of  exceptions.  Unless  a  document  claimed 
to  be  of  such  proceedings  Is  either  a  part  of 
the  judgment  roll,  or  made  a  part  of  the  bill 
of  exceptions,  It  Is  not  a  part  of  the  record 
on  appeal,  and  cannot  be  considered  by  us. 
In  this  instance  counsel  point  to  a  document 
which  presumably  was  sent  up  from  the  coun- 
ty clerk's  office  together  with  the  record  on 
appeal  (the  judgment  roll  and  bill  of  excep- 
tions), and  which  purports  to  be  a  notice  of 
intention  to  move  for  a  new  trial,  and  Is  ad- 
dressed and  purports  to  be  served,  as  con- 
tended for  by  counsel  for  respondent;  but  a 
notice  of  intention  to  move  for  a  new  trial 
Is  not  a  part  of  the  judgment  roll.  Sections 
8197,  8151,  3219.  Comp.  Laws  1907.  In  order 
that  we  may  properly  be  apprised  that  a  mo- 
tion for  a  new  trial  was  made,  ttte  manner 
in  which  the  notice  therefor  was  given,  filed, 
and  served,  and  tbe  proceedings  had  in  re- 
spect thereof,  such  matters  must  be  made  to 
appear  by  a  bill  of  exceptions.  Mow,  again, 
in  this  Instance,  the  document  pointed  to  as 
the  notice  of  motion  for  a  new  trial.  Is  not  a 
part  of  nor  Incorporated  In  the  bill  of  exe«s»- 
tions,  nor  is  it  In  any  wise  therein  referred 
to  or  IdKitlfled.  The  bill  ot  exceptioos  itself 
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(roiitalns  recitals  showing  that  the  appellant, 
wltblu  the  time  allowed  by  the  statute,  duly 
filed  and  served  a  notlcft'ol!  Intention  to  move 
for  a  new  trial,  the  grounds  upon  which  the 
iDOtlon  was  hased.  the  submission  of  the  mo- 
tion, and  the  overruling  of  the  same  on  the 
8th  day  of  November,  1907.  The  hill  Itself 
shows  all  the  essentials  of  a  proper  notice, 
Including  due  service  and  filing.  It  Is  only 
by  leaving  the  bill  of  exceptions,  the  record 
before  us,  and  looking  at  something  else 
which  Is  not  a  part  of  It,  that  the  controversy, 
with  respect  to  an  Improper  or  defective  no- 
tice or  of  aia  InsufBdent  service  thereof, 
arises.  When  the  trial  Judge  has  certified 
to  us  In  a  bill  of  exceptions,  settled,  allowed, 
and  signed  by  him,  the  proceedings  showing 
a  proper  service  and  filing  of  a  motion  for 
a  new  trial,  we  are  no  more  Justified  to  leave 
It  and  determine  the  facts  ot  ancb  proceed- 
ings by  Inspection  and  taking  cognizance  of 
some  stray  document  found  among  the  pa- 
pers, but  not  a  irart  of  the  record  on  appeal, 
than  to  disregard  the  settlement  made  by  the 
trial  court  with  respect  to  the  testimony  of 
a  particular  witness,  and  determine  what  his 
testtmony  was  by  looking  at  some  affidavit 
purporting  to  have  been  on  file  in  the  county 
clerk's  ofiSce,  but  which  Is  not  In  the  bill  of 
exceptions,  and  not  a  part  of  the  record  on 
appeal.  It  Is  the  habit  of  some  county  clerks 
to  send  up  to  us,  or  by  counsel  In  the  case 
causing  them  to  do  so,  not  only  the  papers 
constituting  the  Judgment  roll  and  bill  of 
exceptions  as  settled,  signed,  and  allowed  by 
the  trial  Judge,  but  also  everything  else  found 
about  the  office  and  which  they  think  may 
In  any  wise  pertain  to  the  case.  So,  here, 
there  has  been  sent  up  to  us  not  only  the 
Judgment  roll  and  the  bill  of  exceptions,  but 
also  what  purports  to  be  a  complete  trao- 
soript  of  the  Justice's  docket,  copies  of  mem- 
oranda of  costs  and  disbursements  served  and 
filed  In  both  the  city  and  district  courts,  sub- 
pcenas  and  writs  of  execution,  affidavits,  no- 
tice of  setting  the  case  for  trial,  numerous  In- 
terlocutory orders,  a  notice  of  Intention  to 
move  for  a  new  trial,  and  presumably  about 
everything  found  in  the  county  clerk's  office, 
and  on  file  In  the  case.  These  matters  not 
having  been  settled  by  the  trial  Judge,  and  not 
being  In  the  bill  of  exceptions,  are  therefore 
not  properly  before  us.  Counsel  could  as 
well,  If  they  desired  to  raise  some  question  ■ 
with  respect  to  the  cost  bill,  ask  us  to  luspect 
and  take,  cognizance  of  the  purported  memo- 
randa of  costs  and  disbursements,  but  which 
are  not  in  the  bill  of  Ktceptlons,  as  to  ask  us 
to  Inspect  and  take  cognizance  of  a  purported 
notice  of  intention  to  move  for  a  new  trial, 
which  likewise  Is  not  contained  In  the  bill 
of  exceptions.  Confining  our  examination 
and  inspection  alone  to  the  bill  of  exceptions, 
it  la  very  clearly  made  to  appear  that  due 
service  and  filing  of  a  notice  of  Intention  to 
move  tor  a  new  trial  was  had,  and  hence  the 


appeal  taken  in  time.  We  are  therefore  of 
the  opinion  that  the  motitm  to  dismiss  the 
appeal  should  be  denied. 

Upon  furthffl-  consideration  of  the  case,  we 
are  well  satisfied  with  the  conclusion  reached 
by  us  in  the  former  opinion  written  by  Mr. 
Justice  FBICK.  The  order,  therefore,  hereto- 
fore made  by  us,  reversing  the  Judgment  and 
remanding  the  case  for  a  new  trial,  U  con- 
firmed. 

UeCABTY,  a  3^  tnd  FEIGK,  eoncor. 


LB  CLAIR  V.  HAWLET  et  aL 
(Snpreme  Court  of  Wyoming.    Nov.  19,  190S.) 

1.  Appeaz,  ano  Ebbob  (fi  653*)  —  Recobd  — 

AUBNDICBHT— RBOULABITY  OF  BILL  OF  ES- 
OEPnONS. 

A  bill  of  exceptionn,  like  any  other  record, 
appearing  to  be  regular  on  its  face,  imports  ab- 
solute verity,  end  Is  not  Impeachable  In  the 
appellate  court  by  evidence  outside  the  record  It- 
self, and  hence,  on  plaintiff's  writ  of  error, 
where  his  bill  ox  exceptiras  was  regnlar  on  Its 
face,  the  court  coold  not  order  brought  into  the 
record  a  bill  of  exceptions  of  defendants  filed 
upon  the  lower  court  s  refusal  to  strike  plain- 
tUPa  bill  from  the  flies  to  challenge  the  regular^ 
ity  of  the  IhII  oa  Sle:  def endantB'^  bill  not  twins 
properly  a  part  of  the  record  on  writ  of  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  i  2818 ;  Dec.  Dig.  {  653.*J 

2.  CouBTS  (8  20e»)— Appellate  Coubts— Cok- 
i:aoL  OvBB  iHrEBioB  Coubt's  Recobds. 

The  Supreme  Court  has  no  control  over  the 
records  of  mferior  conrta,  except  in  the  exer- 
cise of  iu  appellate  or  supervisoty  Jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dfg.  8  206.*] 

8.  Appeal  and  Ebbob  (f  653*)— Bnx  or  Ex- 

CBPnOITB— SBrrLEUEIVT  OB  AlfBNDMKNT— AU- 
TBOBITT  or  SUFBBU  OOUBT. 

The  Snpreme  Court  cannot  settle  a  bill  of 
exceptions  taken  upon  a  trial  in  a  district  court 
nor  amend  nor  correct  it. 

[EM.  Note.— 'For  other  cases,  eee  Appeal  and 
Error,  Cent  Dig.  8  2818;  Dec.  Dig.  1  653.*] 

Bhror  to  District  Oburt,  Fremont  County; 
Charles  E.  Cari>enter,  Judge. 

Action  by  Edmore  Le  Clair  against  J.  B. 
Hawley  ac^  others.  Judgment  for  plaintiff,, 
and  defendants  bring  error.  Motion  of  de- 
fendants for  an  order  requiring  the  clerk  of 
the  district  court  to  transmit  as  part  of  tbe 
record  a  bill  of  exceptions  filed  by  defend- 
ants, upon  refusal  to  strike  plaintiffs  bill 
of  exceptions  from  the  files.  Denied. 

Stone,  Wlnslow  &  Ondmnndaui,  for  plain* 
tifTi  in  errar.  EL  H.  Fourt,  for  defendant  in 
error. 

POTTER,  a  J.  Tbe  plaintiff  In  error, 
who  was  plaintiff  below,  complaining  on  er- 
ror of  the  judgment  rendered  In  favor  o(C  tbe 
defendants  upon  a  trial  of  this  action  In  the 
district  court,  has  caused  to  be  filed  here 
bis  MU  of  exceptions  Bhowlng  tm  Its  face  that 
It  was  reduced  to  writing  and  preaoited  to 
the  trial  Judge  for  allowance  within  the  an- 
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thniied  time  sranted  tor  that  purpow  by 
the  court  and  tliat  it  was  duly  and  ngn- 
Iiriy  settled  and  signed,  and  ordered  to  be 
flled  as  a  part  of  tlie  leoord  In  tbe  came. 
Ihe  defendanta  in  error  bare  filed  a  motion 
ttnt  tbe  dex^  cxC  tbe  district  court  be  requlr* 
Id  to  tranaoDlt  with  pmptr  certificate  a  bUI 
of  ecoqitlona  allied  to  bare  been  taken  and 
lied  by  them  upon  tbe  cmmUng  of  tiielr 
motion  in  mid  court  to  strike  tbe  plalntUFs 
aid  bill  from  the  fllea.  A  hearing  bas  beoi 
hid  upon  that  motion.   It  Is.  In  Bubstance, 
stated  In  the  motion  tbat  tbe  bill  thus  aovght 
to  be  bToaght  Into  tbe  record  win  ahov  tbat 
Vm  defendants  objected  to  tbe  eettlanent 
lod  anowance  of  ptalntUC's  bill  on  tbe  ground 
tbat  It  had  not  been  iireerated  wltbln  the 
time  granted  by  the  court,  that  they  subse- 
quently moved  to  strike  the  bill  from  the 
files,  and,  upon  the  bearing  thereof,  It  ap- 
pend ttiat  snch  bill  had  not  been  presented 
t»  the  coiirt  or  Judge  within  the  time  al- 
'jnred.  excespt  by  a  filing  thereof  In  tbe  of< 
See  of  the  cleric  on  the  last  day  allowed  for 
nch  presentation,  tIs..  April  16,  190S,  and 
tbit  withcmt  a  pxerlouB  presentation,  except 
u  aforesaid,  on  Jnne  10,  1906,  one  of  the 
days  of  the  Jnne  term  of  flie  oonrt,  the  bill 
Taa  allowed  and  settled,  and  ordered  to  be 
filed  as  of  April  15,  190&  ' 

PIslntUTs  bill,  against  which  the  alleged 
notitm  of  defendants  to  strike  was  directed, 
citifies  specdflcally  that  It  was  presented, 
avowed,  and  signed  on  April  15,  1908.  As 
before  stated,  therefore,  the  Mil  appears  <m 
its  face  to  have  been  timely  and  regularly 
prcsraited,  settled,  and  filed.  By  the  motltm 
DOW  under  consideration,  the  court  Is  asked 
to  order  another  bill  brought  Into  the  record 
for  no  other  purpose  It  aeems  than  to  review 
a  sabaeqxient  order  of  the  trial  court  refus- 
ing to  strike  plaintiff's  bill  from  the  files, 
and  thus  determine  whetiber  it  truly  states 
the  facts  as  to  the  time  when  It  was  pre- 
sented, signed,  and  filed;  and  this  Is  pro- 
posed not  upon  an  appeal  from  the  order 
vhicb  defendants  complain  of,  but  on  the 
pbiiwtiff'w  appeal  from  the  preceding  judg- 
zaeut.  It  is  dear  that  the  purpose  of  the 
defendants  la  to  challenge  tbe  regularity  of 
tbe  bUI  on  file,  since  there  Is  no  other  con- 
^^rable  object  of  their  motion.  Indeed,  they 
have  flled  a  motion  in  this  court,  wbldi,  how^ 
ever,  bas  not  been  submitted,  to  strike  the 
bQl  from  onr  flies  im  tbe  same  ground  that 
their  motion  to  strike  Is  allied  to  have  been 
msde  In  the  lower  court 

Whatever  the  remedy  of  the  defendants 
li:  error  to  further  test  the  regularly  of  the 
bai  wblc^  they  object  to,  the  motion  now 
ojade  is  not  tbe  proper  one.  This  court  can- 
cot  aolely  upon  plaintiff's  appeal  from  the 
lodsment  In  the  cause  question  or  Investl- 
»te  the  truth  of  the  recitals  of  th^r  bill  of 
exceptlonB,  whldi  ihow  it  to  be  In  all  re- 
spects resnlar.  8  Bincy.  PI.  ft  Pr.  488;  Bax- 
ter T.  Coagtalln.  SO  Minn.  822,  88  N.  W.  190; 
Bersenthal  t.  Fiebrants,  48  Wis.  486,  4  N.  W. 


S9;  NUson  t.  Morse,  62  Wis.  240.  9  N.  W.  1; 
UagUl  T.  Brown,  96  Dl.  285;  Uyers  t.  PhU- 
llpB,  68  lU.  208;  Underwood  t.  Bossack,  40 
HI.  88;  Park  ▼.  Dunham,  86  111.  668; 

Xtlverdde  Bnbber  Oo.  t.  Buckland,  IS  Ohio 
Chr.  Ot  R  686;  Iowa  Gold  UtaL  Co.  r.  Die- 
fbnthaler.  82  Goto.  891, 76  Pac.  881. 

A  bill  of  ezceptiona,  like  any  other  record, 
appearing  to  be  regular  on  Its  face,  imports 
absolute  volty,  and  Is  not  impeachable  in 
the  qqiMlIate  court  by  any  eridoice  outside 
tbe  record  itoeU.  8  Bncy.  PL  ft  Pr.  S18. 
When  it  sKwars  to  be  oontradlcted  by  anoth- 
n  neoeesary  or  proper  record  in  the  appellate 
proceedlQgt  tbe  questhm  is  then  to  be  deter- 
mined upon  tbe  record  more  properly  reciting 
tbe  particular  matter.  Id.  61^  516.  Tbe  ad- 
ditional proceedings  now  asked  to  be  brought 
into  the  record  are  not  necessary  to  tbe 
maintenance  or  consideration  of  the  proceed- 
ing in  error  instituted  by  the  plaintiff,  nor 
would  they  c(nistltute  properly  a  part  of  the 
record  in  such  proceeding  unless  presenting 
a  matter  within  the  cognizance  of  the  court 
therein.  Ilils  court  has  no  control  over  tbe 
records  of  any  InfMor  court  except  In  the 
oerdse  of  its  sppdlate  or  siwarlsory  Juris- 
diction. It  cannot  settle  a  bill  of  exceptions 
taken  upon  a  trial  or  proceeding  in  a  dis- 
trict court  nor  amend  or  onrect  one  allowed 
in  Budi  court  Callahan  t.  Houck,  14  Wyo. 
201,  88  Pac:  872.  In  the  absence  therefore, 
of  a  proceeding  properly  Invoking  its  juris- 
diction, this  court  cannot  Inquire  Into  tbe 
correctness  of  statements  contained  In  a  bill 
of  exceptions  appearing  regular  on  Its  face. 
The  bill  alleged  to  have  been  taken  by  the 
defendants  could  not  be  used  for  the  purpose 
ot  questioning  the  correctness  of  the  present 
bill  upon  its  mere  filing  as  a  part  of  the 
record  on  plaintiff's  appeal,  for,  until  revers- 
ed <nr  vacated,  we  would  be  bound  by  the 
decision  of  the  district  court  upon  tbe  mo- 
tion to  strike  flled  by  the  defendants  in  that 
court.  Otherwise  a  cwslderatlon  of  the 
matter  would  be  Independent  and  original 
In  this  court,  and  the  bill  of  defendants  conld 
have  no  greater  effect  than  affidavits  or 
otho*  extrinsic  evidence  which  It  Is  well  set- 
tled are  inadmissible  In  an  appellate  court 
to  question  the  truth  of  a  blU  of  exceptions 
appearing  to  have  been  regularly  settled  and 
made  a  part  of  the  record. 

Ihe  cases  of  Tomllnson  v.  Harris,  130  Ind. 
339.  30  N.  EL  217,  and  Harris  v.  Tomllnson. 
180  Ind.  426,  SO  N.  K  214,  cited  by  counsel 
for  defendants  In  error,  do  not  support  the 
right  to  bring  the  additional  record  Into  this 
proceeding  In  the  manner  proposed.  In 
those  cases  It  was  merely  held  that  where, 
pending  an  appeal  from  the  judgment  In  a 
cause,  a  motion  of  the  appellant  Is  granted 
in  the  lower  court  to  amend  the  bill  of  ex- 
ceptions, the  appellee  cannot  appeal  from 
the  order  amending  the  bill  as  from  an  orig- 
inal case,  but  the  proceeding  amending  the 
bill,  If  tt  Is  to  be  questioned  by  the  appellee, 
shinild  be  brought  up  on  appeal  as  a  part 
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o.  the  main  action,  though  It  was  held  that 
where  a  suit  la  instituted  to  correct  a  bill 
of  exceptloDB,  or  other  record,  uot  in  aid  of 
a  pending  gtilt,  an  appeal  will  lie  as  in  other 
actions. 

For  the  reaBons  stated,  the  motion  will  be  • 

denied. 

BEARD  and  SOOTT,  JJ.,  concur. 


STATB  T.  KEEFE. 
(Snpreme  Court  of  Wyoming.   Not.  19,  1908.) 

1.  Cbimikal  Law  (§  106S*)— Rebebtbd  Ques- 
tions —  When  Pbofeb  —  Constitutionai. 
QnEsnoNa. 

Under  Rev.  St  1899,  {  4276,  as  amended 
by  Sesa.  Laws  1903,  p.  78,  c.  72.  only  pending 
constitutional  questions  can  be  reserved  to  the 
Supreme  Court  upon  order  of  a  district  courL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  26S8 ;  Dec  Dig.  |  106S.*] 

2.  CBiHnfAL  Law  (|  10C8*)-~Resebted  Ques- 
tions—Conbtttdtionai.  Questions. 

QueetioDB  reserved  to  the  Supreme  Court  as 
to  whether  accused  was  entitled  to  a  diacbaige 
for  delay  in  trying  him  present  constitutional 
aneations,  within  the  rale  restricting  reserva- 
tions to  such  questions,  since  they  involve  ac- 
cused's constitutional  right  to  a  speedy  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  I  1068.*] 

3.  Cbtuinai.  Law  (|  074*}— SfebOt  Tbial— 

Effect  of  Statdtk, 

Rev.  St.  1899,  §8  5382,  6383,  reguiriog  ac- 
cused persons  to  be  tried  within  specified  times, 
etc..  make  effective  Const,  art  1,  {  10,  guaran- 
teeing a  speedy  trial,  and  constitute  a  legislative 
declaration  of  what  is  a  reasonable  delay. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  8  574.*] 

4.  CfeiMiNAL  Law  (I  573*)- "Speedy  Tbial." 

A  "speedy  trial,"  guaranteed  by  the  Con- 
stltation,  means  a  trial  as  soon  after  indictment 
as  the  prosecution  can,  with  reasonable  diligence, 
prepare  for  it,  regard  being  had  to  the  terms  of 
court,  or  a  trial  conducted  according  to  fixed 
rules,  regulations,  and  proceedings,  free  from 
vi-xatious,  capricious,  and  oppressive  delays. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8  1292;  Dec.  Dig.  8  573.* 

For  other  defiDitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6808,  6600;  vol.  8,  p.  7803.] 

5.  Convicts  (8  5*)—Cbii£e8—Corvictioii— Ef- 
fect. 

Sentence  for  one  felony  does  not  bar  prose- 
cution for  another,  and  a  convict  is  not  exempt 
from  trial  and  sentence  for  another  crime  com- 
mitted before  or  during  imprisonment. 

[Ed.  Note.— For  other  cases,  see  Convicts, 
Cent.  Dig.  f  4 :  Dec.  Dig.  I  5.*] 

6.  Cbiiiinal  Law  (S  243*)— Convicts— Bbinq- 

ING  BCFOBB  COUBT— PbOCEDUBB. - 

Except  for  the  purpose  of  testifying,  halKas 
corpus,  or  aome  similar  legal  proceeding,  is  nec- 
essary to  compel  a  convict's  attendance  in  court ; 
and,  where  his  presence  is  sought  to  try  him  up- 
on another  charge,  the  writ  or  order  will  be 
analogous  to,  or  serve  the  same  purpose  as,  the 
common-law  writ  of  habeas  corpus  ad  prosequen- 
dum. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dee.  Dig.  1  243.*] 


7.  CanciNAL  Law  &73*)— Convicts'  Right 
TO  Speedy  Tbiax. 

The  constitutional  guaranty  of  a  speedy  tri- 
al applies  to  convicts. 

[Ed.  Note.— For  other  cases,  see  Criminal 

Law,  Dea  Dig.  8  573.*] 

&  Cbiuinal  liAw  (8  673*>— Spebdt  Tbiait- 

PuBPOSE  OF  Guaranty. 

The  purpose  of  the  constitutional  guaran- 
ty of  a  speedy  trial  is  not  solely  a  release  from 
imprisonment  or  acquittal,  but  also  a  r^ease 
from  harassment  and  anxiety,  and  hence  one 
admitted  to  bail  Is  protected  thereby. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8  1292 ;  Dea  Dig.  8  573.*] 

9.  Criuinal  Law  (8  674*)— Sfeedt  Tbiai<— 

Statutb»— Constitution  . 

Rev.  St  1899,  86  5382.  5383,  regulrinj  ac- 
cused persons  to  be  tried  within  H>ecified  times, 
etc.,  should  be  liberally  construed  in  their  favor. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  C74.*] 

10.  Cbiminal  Law  (f  673*)— Spebdt  Tbial— 

Convicts. 

Under  Rev.  8t  1809.  H  5382,  5883,  requiiv 
log  accused  persons  to  be  tried  within  specified 
times,  accused's  fmpristmnient  In  the  peniten- 
tiary for  another  offense  does  not  excuse  a  de- 
lay in  prosecution. 

[Ed.  Notsr-For  other  cases,  see  Criminal 
Law,  Dec  Dig.  |  678.*] 

Reserved  Case  from  District  Court,  Albany 
County;  CXiarles  E.  Carpenter,  Judge. 

Frank  3.  Eeefe  being  prosecuted  for  mur- 
der, the  case  is  transferred  to  the  Snpreme 
Court  on  reserved  qnestiona  QnesUons  an- 
swered. 

See,  also,  94  Pac.  469. 

S.  C.  Downey  and  N.  R.  Qreenfleld,  County 
and  Prosecuting  Attys.,  for  the  State.  H.  V. 
S.  Groesbeck  and  W.  R.  StoII,  for  defendant 

POTTER,  C.  J.  This  case  was  sent  to  this 
court  upon  an  order  of  the  district  court  of 
Albany  county  for  a  decision  npon  certain 
reserved  questions,  certified  to  be  important 
and  difficult,  and  to  have  arisen  npon  a 
motion  filed  by  the  defendant  for  his  dis- 
charge from  further  prosecution  under  a 
pending  Information  charging  him  with  the 
murder  of  Thomas  J.  King,  on  the  ground 
that  he  had  not  been  brought  to  trial  within 
the  time  required  by  law.  The  agreed  facts 
are  substantially  as.  follows:  On  or  about 
April  22, 1903,  the  defendant,  Frank  J.  Keefe. 
was  arrested  on  the  charge  of  murder  for  the 
killing  of  Thomas  J.  King  and  John  Baxter, 
and  committed  to  and  confined  In  the  coimty 
Jail  of  Carbon  county  to  answer  said  charges. 
On  May  22,  1003,  two  Informations  were 
filed  in  the  district  court  of  Carbon  county, 
charging  him  with  murder  In  the  first  de- 
gree, one  charging  the  killing  of  John  Baxter, 
and  the  other  the  killing  of  Thomas  J.  King, 
both  crimes  being  charged  to  have  been  com- 
mitted April  20,  1903.  The  defendant  was 
arraigned  upon  both  informations,  and  plead- 
ed not  guilty,  and  upon  hia  application  a 
change  of  venae  In  both  cases  was  granted 
to  Albany  cotmty,  and  the  papers  wwe  reg- 
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ularly  transferred  to  and  filed  In  the  dis- 
trict coart  of  Albany  county  Angnat  18, 1903, 
and  the  defendant,  at  or  about  the  same  time, 
waa  removed  to  tlie  county  jail  of  the  last- 
named  county,  and  was  therein  confined  and 
Imprisoned  to  await  trial  or  further  pro- 
ceedings upon  both  Informations.  At  the  fol- 
lowing September  term  of  court  the  defend- 
ant was  tried  upon  the  Information  charging 
the  killing  of  Baxter,  and  was  fOund  guilty 
of  manslanghter  by  a  verdict  returned  on 
NoTfmber  6. 1903,  and  on  November  23, 1903, 
was  sentenced  to  Imprisonment  In  the  state 
penitentiary  for  the  period  of  four  years. 
Bib  was  Immediately  thereafter  taken  to  the 
praltenUary,  which  is  located  in  Rawlins,  the 
connty  seat  of  Carbon  county,  and  waa  titiere 
Imprisoned  until  March  12,  1907,  when  be 
waa  dlsdkarged  by  reason  of  the  explratlcm 
of  the  term  of  hla  sentence,  less  the  statutory 
allowance  of  time  for  good  behavior.  On 
September  7,  1903,  while  tlie  two  cases  afore* 
snid  were  pending  In  the  district  court  of 
Albany  county,  anothw  information  was  filed 
In  the  district  court  of  Carbon  county,  charg- 
ing the  defendant,  Jointly  with  one  William 
Keefe,  with  tbe  murder  of  Thomas  J.  Kii^, 
In  which  information  It  was  alleged  that  Wil- 
liam Keefe  was  a  fugitive  from  justice,  for 
whldi  reason  the  Information  was  filed  with- 
out a  preliminary  examination.  William 
Keefe  was  never  arrested  upon  this  Informa- 
tion, but  on  March  12, 1007.  a  bench  warrant 
was  lasoed  upon  It,  and  the  defmdant  was 
arrested  thereon  at  or  about  the  time  of 
hla  release  from  the  penitentiary,  and  con- 
fined In  the  county  jail  of  Carbon  coun^. 
He  was  arraigned  Uarcb  26.  1907.  and  in- 
terposed a  plea  to  the  Jurisdiction  of  the 
court,  upon  the  ground,  among  others,  that 
the  information  filed  Uay  22.  190S.  charging 
him  with  the  same  ralme,  for  the  killing  of 
the  same  person,  was  pending  upon  the 
diaoge  of  venue  aforesaid  in  the  district 
court  of  Albany  county.  The  plea  to  the 
JnriadlctlMi  waa  overruled,  a  plea  of  not 
guilty  was  entwed  for  him  lumn  his  standing 
mute,  and  the  case  was  set  for  trial,  where- 
npcm  a  writ  of  prohibition  waa  applied  for  In 
this  court  to  restrain  further  proceedings, 
and  after  a  hearing  an  mrder  was  altered  by 
this  eourt  on  March  21,  1908.  proMbitliv 
the  district  court  of  Carbon  county  from 
further  proceeding  against  tblB  defendant 
vpm  said  information  during  the  pendency 
of  the  caae  in  the  dlatrict  court  of  Albany 
rounty  upon  the  first  Information.  See  Keefe 
et  al.  T.  District  Court,  16  Wya  881,  M  Pa& 
458. 

On  March  2S,  1007,  following  defendant'a 
release  from  the  penltentlaiy,  an  oviet  was 
entered  in  the  district  court  of  Albany  county 
fbr  tiie  issuance  of  a  bench  warrant  for  the 
apprehoislon  of  this  dtfendant,  which  war- 
rant was  duly  issued  directed  to  the  sheriff  of 
Albany  county,  but  was  not  executed,  for  the 
reasim  Oiat  the  judge  of  the  district  eourt 
of  Carbon  county  would  not  allow  the  pris- 


oner to  be  taken  out  of  that  county.  The 
present  motion  for  defendant's  discharge  was 
filed  March  23, 1008,  two  days  after  the  order 
of  this  court  prohibiting  further  proceedings 
In  Carbon  county  upon  the  Information  last 
filed,  during  the  pendency,  upon  change  of 
venue  to  Albany  county,  of  the  caae  upon 
the  first  Information.  Upon  the  filing  of  this 
motion  the  district  court  of  Albany  county 
caused  the  issuance  of  another  bench  war- 
rant, upon  which  the  defendant  was  arrested 
and  Imprisoned  In  the  county  Jail  of  Albany 
county,  and  he  was  there  confined  at  the 
time  the  present  motion  was  submitted  to 
the  district  court  The  pending  motion  la 
not  the  only  one  filed  for  the  same  purpose. 
It  was  preceded  by  other  motions  and  pro- 
ceedings during  the  time  of  defendant's  Im- 
prisonment in  the  penitentiary,  having  for 
their  object  eltho-  his  discharge  or  •trial. 
On  F^ruary  4,  1906,  defendant's  counsel 
filed  a  motion  for  his  discharge,  upon  the 
ground  that,  having  been  In  prison,  he  had 
not  been  brought  to  trial  befbre  the  end  of 
the  second  term  of  the  court  af^  the  In- 
formation was  filed,  and  the  delay  had  not 
hai^ned  upon  his  application.  That  mo- 
tion was  denied  In  Mardi,  190^  to  which 
ruling  an  ac^tlon  was  taken.  In  May,  1905, 
the  prosecuting  attorney  of  Oarbon  county 
and  the  prosecuting  attorney  of  Albany  coun- 
ty each  appeared  in  the  district  court  of  the 
last-named  county  and  moved  that  the  case 
upon  the  Information  charging  the  killing 
of  King  be  set  down  for  trial,  and  over  de- 
fendant's objection  it  was  set  down  to  be 
tried  on  the  18th  day  of  S^temba,  1906. 
The  particular  ground  of  the  objection  to  the 
setting  of  the  case  for  trial  on  defendants 
bdulf  is  not  stated  In  the  order  of  the  cour^ 
but  It  Is  ai^rent  from  the  subseQuent  jiro- 
ceedings  that  the  position  taken  by  counsel 
for  defeudant  was  that  he  was  entitled  to 
be  disdiarged  for  unreasonable  or  unlawful 
delay  In  bringing  him  to  trial;  that  Is  to 
say.  the  objection  was  not  to  setting  the  case 
for  trial,  if  one  was  then  authorized  by  law, 
hut  that  because  of  delay  the  prosecution 
had  lost  the  legal  right  to  try  the  defendant 
against  his  objectlott  on  tbat  ground. 

After  the  caae  bad  be«i  so  set  for  trial, 
and  <m  August  IS,  1905,  the  defendant  by  bis 
counsel  made  a  motion  In  writing  to  the  ef- 
fect that  his  removal  from  the  penitentiary 
to  the  county  Jail  of  Albany  county  be  or- 
dered to  enable  him  to  consult  with  his  conn- 
s' "and  iffepare  fOr  his  trial,  •  •  •  and 
for  certain  pleas  to  the  information  which 
he  shall  ask  to  have  snhatltnted  for  his  form- 
er plea  of  not  guilty,  and  If  said  pleas  are 
overruled,  to  prepare  for  hi»  trial  In  orAer 
not  to  delay  tlie  court'*  Thereupcm  the 
court  entered  an  order  requiring  that  the 
defendant  be  so  removed  on  Sept^ber  16, 
1905.  to  await  bis  trial  on  Septonber  18, 
1905,  '^Jid  In  order  that  be  may  omsnlt  with 
his  attorneys  and  counsd  to  be  employed  by 
him  in  the  preparation  of  hla^efoise  bi  this 
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cause,  and  for  such  other  purposea  as  may 
be  necessary."  Notwithstanding  that  order, 
and  the  fact  that  a  certified  copy  thereof 
was  duly  served  upon  the  warden  of  the 
penitentiary,  it  was  not  complied  with.  On 
Sept^ber  18,  190C,  the  day  set  for  his  trial, 
as  aforesaid,  defendant's  counsel  moved  for 
aa  immediate  trial;  and  again  on  September 
26,  1805,  another  motion  was  filed  on  be- 
half of  the  defendant,  demanding  a  speedy 
trial  at  that  term  of  court,  it  being  stated 
In  the  motion  that  defendant  would  a^ily 
to  be  discharged  upon  being  brought  before 
the  court  for  trial,  and  would  also  apply  to 
withdraw  his  plea  of  not  guilty  and  sub- 
stitute therefor  the  plea  of  former  jeopardy, 
based  upon  his  conviction  under  the  informa- 
tion charging  the  killing  of  John  Baxter, 
which  It  was  alleged  was  for  the  same  of- 
fense charged  in  the  pending  information. 
These  motions  for  a  speedy  trial — so  called 
—were  not  specifically  ruled  on.  In  addi- 
tion to  tbe  above  the  agreed  statement  of 
facts  contains  the  following :  "After  the 
aforesaid  case,  to  wit,  the  case  in  which  the 
defendant  was  charged  separately  with  the 
murder  of  said  King,  was  transferred  by 
change  of  venue  to  the  Albany  county  court, 
as  aforesaid,  to  wit,  on  the  13th  day  of  Au- 
gust, 1903,  the  said  case  was,  at  each  sub- 
sequent term  of  the  said  Albany  county  court, 
placed  upon  the  trial  docket  by  tbe  clerk 
thereof;  that  at  each  of  said  terms  of  court 
the  said  defendant,  by  hts  counsel  acting  for 
the  purpose  of  making  said  motion  only,  de- 
manded a  trial,  and  at  each  of  said  terms 
of  court  the  state,  by  the  county  and  prose- 
cuting attorn^  of  Albany  county,  announced 
Itself  ready  for  trial,  and  stated  at  the  time 
that  tbB  case  might  be  set  down  for  trial, 
but  no  order  of  the  court  was  made  or  en- 
tered of  record,  exc^  as  In  tbls  agreed 
statement  of  UiCta  Is  hereinbefore  set  forth ; 
bnt  that,  by  reason  of  the  absence  of  the  de- 
fMidant,  he  being  tbea  confined  In  tbe  Wyo* 
mlng  State  Penitentlaxy,  as  hereinbefore 
set  forth,  the  court  announced  tnally  In  open 
court  that  It  would  not  set  said  case  for 
trial  until  defendant  was  produced  In  court" 
"That  neither  on  the  said  4th  day  of  Feb- 
ruary, 1905,  when  tbe  aforesaid  application 
of  defendant  to  be  discharged  was  made  to 
the  court,  did  the  court  make,  nor  upon  the 
present  application  of  the  defendant  for  dis- 
cbarge has  tbe  court  made,  any  order  set- 
ting forth  that  the  said  conrt  was  or  i»  satis- 
fied that  there  was  or  is  material  evidence, 
on  the  part  of  tbe  state,  wblch  could  not 
then,  or  cannot  now,  be  bad,  or  tbat  reason- 
able ezertlmis  had  or  have  been  made  to  pro* 
cure  tlie  same,  or  that  there  was  or  Is  Just 
ground  to  believe  that  such  evidence  could 
or  can  be  had  at  the  succeeding  term  of 
court ;  that  the  state  ffid  not,  t^on  tbe  first 
of  tbe  aforesaid  applications  of  tbe  d^end- 
ant  to  be  dlscbarged,  make  any  application 
for  continuance;  that  the  state  has  not 
made  any  such  application  for  a  continuance 


upon  the  present  aj^licatlon  of  the  defend- 
ant for  discharge;  and  that  the  defendant 
has  not,  at  any  time,  made  any  applicatitm 
for  continuance."  After  the  denial  the 
district  court  of  Carbon  county  of  the  d» 
fendanfs  plea  to  t^e  Jurisdiction  upon  the 
information  filed  September  7,  1903,  and  the 
entering  of  his  plea  of  not  guilty  thereto, 
he  was  admitted  to  bait  by  said  court  upon 
his  application,  and  having  furnished  the 
required  bond  was  released  from  custody 
until  his  arrest  under  the  bench  warrant 
issued  March  2S,  1908,  by  order  of  tbe  dis- 
trict court  of  Albany  coonty. 

The  questions  reeenmd  for  decision  are  buIh 
Btantlally  as  follows:  (1)  Is  the  defendant 
entitled  to  his  dischassa,  and  tbe  dismissal 
of  said  action,  by  reason  of  the  order  In  1905 
for  his  removal  fronr  the  penitentiary  to 
the  Jail  of  Albany  county,  to  await  his  trial 
set  for  the  18tb  day  of  September,  1906,  and 
the  preceding  order  setting  said  cause  for 
trial,  and  the  motions  of  the  defendant  for 
speedy  trial,  filed  on  the  18th  and  26th  days 
of  September,  1906,  upon  which  two  motions 
no  action  was  taken  by  the  court,  except  aa 
shown  In  the  agreed  statement  of  facts? 
(2)  Was  the  defendant  entitled  to  his  dis- 
charge upon  his  motion,  filed  February  4» 
1906?  (3)  Should  the  pending  motion  of  the 
defendant  be  granted?  (4)  Is  section  6382, 
Rev.  St  1809,  the  legislative  construction  of 
section  10,  art  1,  of  the  Constitution,  giv- 
ing to  a  defendant  the  right  to  a  speedy  trial, 
whereby  the  Legislature  has  placed  a  limit 
upon  the  time  within  wbldi  such  defendant 
must  be  brought  to  trial ;  and.  If  an  ai^llca* 
tlon  for  discharge  Is  made  a  defendant 
under  sectknt  6384,  and  tbe  court  Is  not  sat- 
ined that  there  is  material  evidence  on  the 
part  of  the  state  which  can  not  den  be  had, 
or  that  reosonaUe  exertions  have  been  made 
to  procure  the  same,  or  tbat  there  Is  Juat 
ground  to  believe  that  sudi  evidence  can  be 
bad  at  the  succeeding  term  of  court,  and 
there  Is  no  application  for  continuance  on 
bdialf  of  tbe  stated  does  It  become  Incumbent 
upon  tbe  conrt  to  discbarge  such  defoidattt 
upon  his  application?  (JS)  Is  it  now  incum- 
bent upon  the  court  to  discbarge  tbe  defend- 
ant upon  bis  ai^llcatlon,  there  being  no 
showing,  on  tb»  part  of  tbe  states  for  con- 
tinuance. In  case  tbe  conrt  sbould  be  satis- 
fied that  there  is  no  material  evidence  on  the 
part  of  the  state  which  cannot  now  be  bad, 
or  that  reasonable  exertions  have  been  made 
to  procnre  tbe  sam^  or  ttiat  there  is  Jnst 
^ound  to  believe  that  such  evtHenee  can  be 
had  at  the  succeeding  term  at  conrt?  <6)  Is 
It  a  good  and  sufficient  defense  to  an  appli- 
cation br  a  dtfendant  for  fats  dlsdio^Ee,  un- 
der the  provisions  at  sections  and  6384, 
that  he  is  Incarcerated  In  tbe  poUtentlary  at 
the  time  such  motion  la  made  under  a  previ- 
ous sentoioe  of  the  court;  and,  if  tbe  only 
reason  why  tbe  defendant  was  not  brot^t 
to  trial  withta  tiie  time  specified  In  sectlim 
6382  was  that  be  was  Incon^ated  In  the 
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poiltaitlary  under  tbe  prerlons  sentence,  la 
that  a  saffldent  defoise  to  said  application 
tor  dlacbai^?  (7)  Under  aecUon  10,  art  1 
of  the  Goustitatlon,  granting  to  every  de- 
fmdant  a  eq^eedr  trial,  bas  the  defendant, 
nnder  the  facts  as  let  forth  in  tbe  agreed 
atatement;  had  a  q;>eedy  trial;  and  would 
If  he  were  to  be  tried  at  the  present  time. 
haTe  a  speedy  trial,  aa  contemplated  by  said 
conatltnti<mal  j^rorlsion,  and  aa  provided  In 
Mctions  6382  and  B384.  Rev.  St  18&9;  and 
should  be,  under  tiie  agreed  stat^nent  of 
facta,  be  dlschai^ed  and  not  snbjected  to  a 
trial  nnder  tbe  lnfonuatl<ni  filed  In  this  case? 

The  qneatlona  thna  stated  require  a  oon- 
Blderatirai  of  tin  following  constitutional 
and  atatatoi7  imlslons^  Section  10,  art 
1,  of  the  ConaUtBtton  declares  that  "in  aU 
criminal  prgsecntlons  tbe  ateused  shall  hare 
the  right  *.  r  •  to  a  speedy  trial."  The 
fltatnte  provides  as  f Allows: 

"If  any  person  Indicted  txa  any  oflFenae 
and  committed  to  prison,  shall  not  be  brought 
to  trial  before  the  end  of  the  second  term 
of  the  court  bavii^  jurisdiction  of  the  of- 
fense, whldb  shall  be  h^d  after  such  tOr 
dictment  Is  found,  be  shall  be  entitled  to  be 
discha^ied  BO  far  as  relates  to  the  oftense 
for  which  he  was  committed,  unless  the  de- 
lay shall  happen  on  the  application  of  the 
prisoner.'*  Section  5S82,  Rev.  St  1899. 

"If  any  person  indicted  for  any  offense, 
who  haa  given  ball  for  his  i^pearance,  shall 
not  be  brought  to  trial  before  the  end  of  the 
third  term  of  the  court  In  which  the  cause 
Is  pending,  held  after  such  Inffictment  is 
found,  be  shall  be  entitled  to  be  discharged, 
BO  far  as  relatea  to  swdi  offense,  unless  the 
delay  happens  on  his  ai^lcatlon,  or  be  oo 
caaloned  by  the  want  of  time  to  try  such 
eaoae  at  such  third  term."  Section  5383, 
Rev.  St  1809. 

"If  when  application  la  made  for  the  dis- 
cbarge of  a  defendant  under  either  of  the 
kist  two  sections,  the  court  shall  be  satisfied 
there  is  material  evidence  on  the  part  of  the 
state  which  cannot  then  be  bad,  that  rea- 
ionab!&  exertions  have  been  made  to  procure 
tbe  same,  and  that  there  Is  just  ground  to 
believe  that  such  evidence  can  be  bad  at  the 
succeeding  term,  the  cause  may  be  continued 
and  the  prisoner  remanded  or  admitted  to 
ball,  as  the  case  may  require."  Section  5381. 
Rev.  St  1899. 

Another  section  provides  that  all  provi- 
sions of  law,  applying  to  prosecutions  upon 
Indictments,  to  wrlta  and  process  therein, 
motions,  pleadings,  trials,  and  punishments, 
and  to  all  proceedings  in  cases  of  Indictment 
■faaQ  in  the  same  manner,  and  to  tbe  same 
extent  as  near  as  may  t>e,  apply  to  informa- 
tions and  all  proceedings  and  prosecutions 
thereon.   Section  6317,  Bev.  St  1899. 

It  Is  apparent  that  the  ultimate  question 
bere  Involved  is  whether  upon  the  facts  tbe 
delay  in  prosecuting  the  defendant  upon  the 
pending  information  has  resulted  in  depriv- 


ing him  of  tbe  right  to  a  speedy  trial  within 
the  meaning  of  the  constitutional  provision, 
and.  In  that  connection,  whether  the  statu- 
tory provisions  quoted  above  were  applicable 
to  tbe  defendant  during  the  term  of  Ms  im- 
prisonment in  the  penitentiary,  or  whether 
the  fact  ot  his  conviction,  sentence,  and  Im- 
prisonment upon  the  one  Information  furn- 
ishes a  sufficient  excuse  for  not  liavlng 
brought  him  to  trial  upon  the  other.  In- 
deed that  is  practically  tbe  sole  question  that 
has  been  argued  upcm  tbe  merits  of  the  case. 
It  being  contended,  on  the  (me  hand,  that 
the  defendant  having  been  in  prison,  comes 
strictly  within  the  provisions  <tf  sections 
5383  and  6881,  and  on  the  other,  that  while 
In  the  penitentiary,  serving  the  soitence  im- 
posed upon  his  conviction  of  another  offense, 
the  statute  did  not  apply,  because  be  waa  not 
then  and  there  detained  by  virtue  of  any 
cmumltment  upon  the  pending  information. 

A  prellmtnary.  qnotkm  of  jurisdiction  has 
beoi  suggested.  While  e^^ressing  a  prefer- 
ence ttiat  the  questkm  be  decided  npmi  this 
hearing,  thereby  saving  the  prosecution,  as 
well  as  tbe  defendant,  much  trouble  and  ex- 
pense, should  the  def^idant  be  entitled  to  be 
discharged,  counsel  for  the  state  suggest  that 
the  questions  reserved  for  decision  seem  to 
reqnlre  nothing  beyond  the  construction  of 
the  statute,  and  that,  since,  constltutlmial 
questions  only  are  authorized  law  to  be 
brought  hen  In  this  manner  Cor  declalon. 
tbe  jurisdiction  ot  the  court  is  doubtful.  But 
we  mtertaln  no  doubt  of  the  jurisdiction  of 
the  court  in  this  proceeding.  It  is  true  that 
none  but  a  pending  constitutional  question 
may  be  reserved  and  sent  to  thia  court  for 
dedslon  upon  the  order  of  a  district  court 
Rev.  St  1899.  I  ^76,  as  amended  by  chapter 
72,  p.  78,  Sees.  Laws  1908.  But  tbe  questlimB 
hrae  reserved  aro  clearly  constitutional,  for 
they  Involve  the  c<mstitutional  right  of  an 
accused  in  a  criminal  prosecution  to  a  speedy 
trial,  which  right  is  claimed  to  have  been 
violated  in  this  case.  Tbe  statute  supple- 
meats  the  constitutional  provision,  and  se- 
cures or  provides  a  method  for  securing  the 
right  thereby  declared.  It  Is  to  be  regarded 
as  enacted  for  the  purpose  of  rendering  the 
constitutional  guaranty  ^ectlve,  and  as  a 
legislative  declaration  of  what  Is  aM  what 
is  not,  under  the  circumstances  named,  a 
reasonable  and  proper  delay  In  bringing  an 
accused  to  trial  in  respect  of  his  constitution- 
al right  aforesaid.  The  authorities  uniform- 
ly hold  that  such  statutes  are  enacted  for 
the  purpose  of  enforcing  the  constitutional 
right,  and  that  they  constitute  a  legislative 
CMistructlon  or  definition  of  the  constitu- 
tional provision — a  provision  Incorporated  In 
most  of  the  state  Constitutions,  as  well  as  in 
the  Constitution  of  the  United  States.  New- 
lln  V.  People,  221  111.  166,  77  N.  E.  529; 
Cummins  v.  People,  4  Colo.  App.  71,  34  Pao. 
734;  State  v.  Kuhn.  154  Ind.  450,  57  N.  R 
106;  In  n  McMIcken,  39  Kan.  406,  13  Pac. 
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473;  Benton  t.  Commonwealth,  91  Va.  782, 
21  S.  E.  496. 

Two  r^Iar  terms  of  the  district  court 
are  required  by  law  to  be  beld  each  year  In 
Albany  connty,  one  besrlnnlng  on  the  second 
Monday  In  March,  and  one  beglnnli^  on  the 
second  Monday  In  September,  and  there  Is 
no  claim  that  the  terms  provided  for  were 
not  held  after  the  Informatlcm  was  filed  In 
that  court  Therefore,  ff  the  statute  applies 
to  the  case,  the  defendant  would  be  oitlUed 
to  be  discharged,  unless  the  fact  of  his  im- 
prisonment In  the  penitentiary  constitutes  a 
sufficient  excuse  for  the  delay,  without  his 
consent,  In  bringing  him  to  trial;  no  other 
reason  for  the  delay  b^ng  asserted  or  even 
Bnggested.  If  the  statute  does  not  apply.  It 
will  be  necessary  to  inquire  whether,  under 
circumstances  such  as  are  here  dlsidosed.  a 
convict  Is  within  the  protection  ot  the  con- 
stitutional guaranty  ot  a  speedy  trial,  and 
if  so.  whether  the  trial  of  the  defendant  has 
been  bo  unreasonably  delayed  that  to  now 
place  him  upon  trial  agalust  his  objection 
will  deprive  him  of  his  cwstltutlonal  right. 
Tliat  an  accused  should  be  granted  a  trial 
without  unnecessary  or  unreasonable  delay 
is  not  a  new  Idea  In  criminal  Jurfspradence, 
In  theory  at  least,  the  right  may  be  said  to 
have  be«i  recognised  at  common  law.  Under 
a  commlsslrai  to  the  judges  of  general  gaol 
delivery  they  were  empowered  to  try  and 
deliver  every  prisoner,  whereby  the  jails 
were  generally  cleared  at  least  twice  In  each 
year.  12  Cyc.  498  ;  4  Bl.  Com.  Ch.  19 ;  Untt- 
States  v.  Fox,  8  Mont  612;  2  Hawkins' 
P.  C.  Ch.  6;  Cummins  v.  People,  supra. 
And  by  the  habeas  corpus  act  of  81  Car.  II, 
c.  2  (1680),  It  was  provided,  among  other 
things,  "that  every  person  committed  for 
treason  or  felony  shall,  if  he  requires  It  at 
the  first  week  of  the  next  term,  or  the  first 
day  of  the  next  session  of  oyer  and  terminer, 
be  Indicted  In  that  term  or  session,  or  else 
admitted  to  bail,  unless  tbe  king's  witnesses' 
cannot  be  produced  at  that  time ;  and  if 
acquitted,  or  if  not  Indicted  and  tried  In 
tbe  second  term,  or  session,  he  shall  be  dis- 
charged from  his  imprisonment  for  such 
Imputed  offense."  8  Bl.  Ch.  8,  p.  136;  15 
Am.  &  Eng.  Ency.  L.  (2d  Ed.)  129,  and  note 
6.  The  term  "speedy  trial"  as  It  occurs  In 
the  Constitution  has  been  judicially  Inter- 
preted as  meaning  generally  a  trial  as  soon 
after  Indictment  as  the  prosecution  can,  with 
reasonable  diligence,  prepare  for,  regard  be- 
ing had  to  tbe  terms  of  court  12  Cyc.  498. 
A  trial  "conducted  according  to  fixed  rules, 
regulations  and  proceedings  of  law,  free  from 
vexatious,  capricious,  and  oppressive  delays." 
6  Ency.  L.  (2d  Ed.)  993.  "A  trial  relat- 
ed and  conducted  by  fixed  rules  of  law,  and 
any  delay'created  by  the  operation  of  those 
rules  does  not  work  prejudice  to  any  con- 
stitutional right  of  the  defendant"  Church 
on  Hab.  Corp.  §  254;  Sample  T.  State,  138 
Ala.  269.  86  South.  867. 


In  United  States  t.  Fox,  8  Mont  612,  th« 
speedy  trial,  to  which  an  accused  is  enti- 
tled under  the  Constitution,  is  stated  to  be 
"a  trial  at  such  a  time,  after  the  finding  of 
the  Indlctmoit  regard  being  had  to  the  terms 
of  court,  as  shall  afford  the  prosecutI<m  a 
reasonable  OKKntnnlty.  by  the  fair  and  hon- 
est exercise  of  reasonable  diligence,  to  pre- 
pare for  a  trial ;  and,  If  the  trial  Is  delayed 
or  postponed  b^ond  such  period,  when  there 
Is  a  term  of  court  at  which  tbe  trial  might 
be  had,  by  reastm  of  the  n^lect  or  laches  of 
the  prosecution  in  preparing  for  trial,  each 
d«lay  is  a  denial  to  tbe  defendant  of  hla  right 
to  a  speedy  trlai." 

In  Bx  parte  Stanley.  4  Nev.  n%  It  is  said: 
"But  what  is  to  be  understood  by  a  speedy 
trial  U  the  emba^raaaing  qnestlini  now  to  be 
determined.  It  la  very  clear  that  one  ar- 
rested and  accused  of  crime  has  not  the  right 
to  demand  a  trial  Inunedlatdy  upon  the 
accusation  or  arrest  being  made.  He  must 
wait  until  a  regular  term  of  the  court  hav- 
ing jurisdiction  of  the  offense  with  wUch  he 
is  diarged,  until  an  indlctmoit  is  found  and 
presented,  and  until  the  prosecution  has 
had  a  reasonable  time  to  prepare  for  the 
trial.  Nor  does  a  speedy  trial  mean  a  trial 
Immediately  upon  tbe  presentation  of  the 
Indictment  or  the  arrest  upon  it  It  simply 
means  that  tbe  trial  shall  take  place  as  soon 
as  possible  after  the  Indictment  is  found, 
without  depriving  the  proaecuUon  of  a  rea- 
sonable time  for  preparation.  The  law  Is 
tbe  embodiment  of  reason  and  good  sense. 
Hence,  whilst  It  secnres  to  every  i>ersoQ 
accused  of  crime  the  right  to  have  such 
charge  speedily  determined  by  a  competent 
Jury,  it  does  not  exact  impossibilities,  ex- 
traordinary efforts,  diligence,  or  exertion 
from  the  courts  or  the  representatives  of 
the  state;  nor  does  it  contemplate  that  the 
right  of  a  speedy  trial,  which  Is  guaranteed 
to  the  prisoner  shall  operate  to  deprive  the 
state  of  a  reasonable  opportunity  of  fairly 
prosecuting  criminals." 

The  Legislature  of  this  state  has  determin- 
ed for  us,  not  unreasonably  it  seems,  what, 
in  certain  cases  at  least,  is  to  be  regarded 
as  a  speedy  trial  within  the  meaning  of  the 
constitutional  requirement.  As  to  a  defend- 
ant indicted  or  charged  by  Information  and 
committed  to  prison,  it  Is,  In  effect,  declar- 
ed that  a  speedy  trial  means  a  trial  before 
the  end  of  the  second  term  of  court  after 
indictment  found  or  Information  filed,  un- 
less the  delay  shall  happen  on  the  prisoner's 
application,  and  that,  as  to  a  defendant  out 
on  ball,  it  means  a  trial  I>efore  the  end  of 
the  third  term  of  court  unless  the  delay  hap- 
pens on  his  application,  or  for  want  of  time 
to  try  tbe  case,  and,  unless  in  either  case, 
upon  an  application  of  a  defendant  for  di:^ 
charge,  the  court  is  satisfied,  notwithstanding 
the  lapse  of  such  terms,  that  there  is  material 
evidence  for  tbe  state  not  then  obtainable, 
but  which  the  prosecution  has  made  reason- 
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able  exertions  to  obtain,  and  tbat  there  I> 
Just  ground  for  belierlns  the  Bame  obtain- 
able at  the  BDGceedlng  tenn.  In  which  event 
the  conrt  la  anthorlzed  to  grant  a  contin- 
uance and  remand  or  admit  the  defendant  to 
balL  Under  aimllar  atatates  a  delay  canaed 
acddoit  or  nnforeaeen  drcomatances, 
though  not  Bpecldcally  moitioned,  baa  been 
held  anffldent  to  prevent  a  defendant's  dis- 
charge,  andt  as  the  sudden  illness  of  the 
jndg^  whidi  requires  an  adjournment  of 
the  court  or  term,  or  renders  the  holding 
therettf  Impossibly  and  Inefficient  legislation 
to  enable  a  Jury  to  be  obtained.  In  Tate's 
Case,  76  Alt.  484,  It  was  said:  "When  there 
have  been  legislative  enactments,  reasonably 
adapted  to  secure  a  «peedy  trial,  the  coostt* 
tntlonal  guaranty  can  not  operate  to  dls- 
durse  the  accused,  because  of  mistake 
leglslatkm,  or  because  of  a  failure  to  fore- 
see and  provide  for  every  contingency  which 
may  occasion  delay.  •  •  •  The  accosed 
la  not  entitled  to  a  discbarge  by  reason  of 
any  dday  made  necessary  by  the  law  It- 
self.** That  statement  Is  quoted  approvingly 
in  Sample  r.  State,  188  Ala.  26&,  36  South. 
867,  where  a  delay  was  cansed  through  the 
lnx±.  at  statutory  authorl^  In  the  court  to 
Issue  a  ^fecial  venire  for  a  Jury,  the  r^lar 
Jury  box  having  been  ezbansted.  There  1b. 
however,  some  conflict  In  the  authorities 
as  to  what  acddental  or  nidoreseai  causes 
will  render  a  delay  ezcnsable  under  sudi 
statutes.  The  right  granted  by  the  Gonstl- 
tntion  may  be  waived,  as  by  consent  to  con- 
Unuances,  and  pertups  tb»  failure  of  one 
ont  on  ball  to  present  himself  for  trial,  as 
required  by  the  conditions  of  his  bond ;  and 
the  privilege  ot  Insisting  upon  the  right  may 
be  lost  for  a  time,  as  where  an  accused  es- 
capes from  prison  or  becomes  a  fugitive 
fmn  Justice.  In  this  case  there  Is  no  ques- 
tion of  acddental  delay ;  nor  Is  there  a  ques- 
tion of  waiver  or  loss  of  the  right,  unless 
an  accused  becomes  derived  of  It  during  im- 
prisonment  in  the  penitentiary  for  another 
offense,  the  only  reastm  here  assigned  as  an 
excuse  fbr  not  brlni^ng  on  a  trial  being  the 
fact  oi  defendant's  cmnmltment  to  the  peni- 
tentiary under  another  information,  before 
the  expiration  of  the  time  limited  for  bring- 
ing him  to  trial  upon  the  p^dli^  one,  and 
his  contlnned  imprisonment  therein  for  more 
than  three  years. 

Two  cases  are  cited  by  counsel  for  the  state 
as  snstalnlng  their  contention  that  the  stat- 
ute does  not  apply  to  a  defendant  serving  a 
term  of  Imprisonment  In  the  penitentiary  un- 
der sentence  for  another  offense.  One  of  the 
cases  dted  Is  State  v.  Brophy,  8  Ohio  S.  & 
C.  P.  Dec.  698,  a  decision  of  one  of  the  courts 
of  common  pleas  of  Ohio.  There  the  defend- 
ant was  sent  to  the  penitentiary  for  four 
years  for  foi^ry,  and  thereupon  other  in- 
dictments against  him  were  "laid  away."  In 
disposing  of  the  defendant's  subsequent  mo- 
tion under  the  statute  for  his  discharge  so 
far  as  the  othw  offenses  were  concerned,  the 
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conrt  mmly  said:  "He  was  practically 
dead  as  a  dvllian,  and  before  he  could  make 
this  demand  lie  must  serve  his  sentence.  The 
sections  above  referred  to  do  not  apply  to  a 
man  who  Ui  in  the  prailtentlary.  He  must  be  ei- 
ther in  Jail  or  out  on  recognizance."  No  refer- 
ence was  mode  to  the  constitutional  right 
of  an  accused  to  a  speedy  Izial.  Tlie  prop- 
osition that  a  convict  cannot  be  trieS  for 
another  offense  Is  unsound.  The  case,  how- 
ever, supports  the  state's  contention  on  the 
construction  of  the  statute.  The  other  case 
is  that  of  Gillespie  v.  People,  170  111.  238, 
S2  N.  E.  2S0.  In  that  ease  two  defendants. 
Dunn  and  Oitlesple,  had  been  Indicted  at 
the  March  term,  1897.  A  trial  was  had  at 
the  following  Novonber  term,  and  they  were 
convicted.  Prior  to  the  trial  each  defendant 
moved  for  his  discharge  because  he  had  not 
been  tried  within  the  time  provided  by  stat- 
ute. The  statute  relied  on  was  one  apply- 
ing to  any  person  committed  for  a  criminal, 
or  supposed  criminal,  offoise.  In  reference 
to  Glllesstle  the  court  said:  **The  statute 
could  not  be  applied  to  the  case  of  the  de- 
fendant Gillespie  in  any  event,  since  he  was 
not  conmiitted  for  this  offense.  He  pleaded 
guilty  to  another  felony  at  the  March  term, 
1897,  of  titte  same  court,  and  has  bten  In 
the  state  penitentiary  at  Cbester  ever  irince 
except  when  brought  into  court  and  tried 
on  this  cha^e.  This  was  suffldoit  answer 
to  his  application  In  any  event."  It  does  not 
appear  from  the  tepdn  of  the  cose  that  Gil- 
lespie had  ever  been  cwmnltted  or  even  ar- 
rested upon  tlie  partlcnlar  charge  The  in- 
dications are  that  he  had  not.  It  is  stated 
in  the  opinion  that  he  pleaded  guilty  to  an- 
otlier  felony  at  th«  March  term,  hut  the 
date  of  such  plea  Is,  not  given.  It  Is,  how- 
ever, stated  that  the  Indictment  as  to  whldi 
the  right  of  dlsdiarge  was  asserted  was  re- 
turned on  liardi  23,  1897,  and  that  the  de- 
fendant was  arraigned  thereon  and  pleaded 
not  guilty  at  the  November  term,  on  Novem- 
ber 12,  1897.  It  would  scan  probable,  there- 
fore, that  Gillespie  had  not  In  tact  ever  been 
committed  upon  the  Indictment  complained 
of,  bnt,  being  already  in  the  penitentiary, 
was  brought  therefrom  to  be  placed  on  trial. 
Indeed,  for  all  that  appears  In  the  reported 
matter,  he  may  have  been  taken  to  the  peni- 
tentiary before  the  return  of  the  indictment 
However  this  may  be,  the  question  was  dis- 
posed of  In  the  opinion  by  the  statement 
above  quoted,  which  does  not  explain  the 
reasons  upon  which  It  was  concluded  that  the 
statute  did  not  apply,  further  than  that  the 
defendant  had  not  been  conmiitted  for  the 
offense.  It  does  not  appear  that  the  constitu- 
tional right  of  a  speedy  trial.  In  the  absence 
of  a  statute  applying  to  the  case,  was  Insisted 
upon,  nor  that  there  had  been  a  delay  which 
could  reasonably  be  declared  caprldous,  vex- 
atious, or  oppressive. 

In  a  case  In  New  York,  the  original  re- 
port of  which  we  have  not  seen,  a  conclu- 
sion seems  to  have  been  announced  opposed 
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to  the  propoBltlon  Insisted  apon  by  the  proft- 
ecutlon.  The  ease  Is  referred  to  In  the  notes 
to  In  re  Be^erow,  56  L.  B.  A.  513.  and  It 
Is  there  said  to  have  been  held,  hi  Teople 
T.  Smith.  2  N.  Y.  Cr.  B.  45.  that  a  defend- 
ant was  entitled  to  be  discharged  on  his 
own  recognizance  -where  several  indictments 
had  been  found  against  him  at  the  same 
teran  and  under  one  he  had  been  sentenced 
to  flre  yean*  imprisonment,  and  at  the  ex- 
piration of  the  sentence  It  was  sought  to  try 
him  on  another.  The  conrt  Is  reported  as  say- 
ing: "They  should  all  be  tried  when  the  wit- 
nesses are  alive  and  acce^ible,  and  when  the 
teetlmcwy  for  both  sides  Is  readily  to  be  bad." 

Under  a  statute  plainly  applicable  to  a 
defendant  It  was  held,  in  West  Virghila, 
that  hig  illegal  confinement  in  the  penltoi- 
tlary  for  another  offense  was  not  a  sufQclent 
excuse  for  a  failure  to  try  him  upon  a  pend- 
ing indictment  within  the  period  prescribed 
by  the  statute.  Dudley  v.  State,  65  W.  Va. 
4T2,  47  S.  B.  285.  The  statute  applied  to 
"every  person  chafed  with  felony  and  re- 
manded to  the  circuit  court  for  trial."  The 
defendant,  who  had  t>een  previously  sent- 
enced to  the  penitentiary  for  the  term  of 
18  years,  was  released  upon  a  conditional 
pardon,  and  shortly  thereafter  was  arrest- 
ed upon  another  charge,  and  after  sudi 
arrest,  and  before  indictment  found,  was 
redelivered  to  the  penitentiary,  by  executive 
order,  to  serve  out  the  balance  of  his  pre- 
vious sentence  by  reason  of  the  breach  of 
the  condition  of  his  pardon.  An  Indictment 
was  afterwards  returned,  charging  him  with 
the  off^se  for  which  he  had  been  last  ar- 
rested, resulting  in  his  being  brought  from 
the  penitentiary  to  the  court  for  trial,  and, 
the  state  not  being  ready  for  trial,  bis  re- 
turn to  the  penitentiary  to  be  confined  there- 
in, as  ordered  by  the  court  under  the  for- 
mer sentence,  and  later  an  order,  on  motion 
of  the  prosecution,  retiring  the  indictment 
from  the  docket.  He  was  subsequently  re- 
leased from  the  p^itentlary  on  habeas  cor^ 
pus  by  reason  of  the  Illegality  of  the  ex- 
ecutive order  restoring  him  thereto.  Im- 
mediately upon  such  release  he  .was  again 
arrested,  and  lodged  in  the  Jail  of  the  coun- 
ty where  the  indictment  aforesaid  was  pend- 
ing, and  thereupon  he  petitioned  for  dis- 
charge upon  habeas  corpus.  The  court  said, 
after  quoting  the  statute:  "The  only  ex- 
cuse given  for  not  trying  the  petitioner  as 
required  by  this  section  is  that  because  he 
had  been  illegally  committed  to  the  peni- 
tentiary by  order  of  the  Governor.  It  is 
not  claimed  that  he  could  not  have  been 
tried,  as  he  was  in  the  custody  of  the  law, 
and  nnder  order  of  the  court,  but  that  the 
court  and  prosecuting  attorney  were  labor- 
ing under  the  belief  that  he  was  legally 
confined  In  the  penitentiary  for  his  former 
offense,  and  that  would  render  it  unneces- 
Bar7  to  try  him  undw  the  second  indictment. 
The.petlti<ner  was  not  alEorded  the  (q>por- 


tunlty  to  insist  on  a  Q>eedy  trial,  but  was 
illegally  beld  In  custody,  and  if  the  indict- 
ment bad  remained  a  live  indictment  on 
tbe  do<^et,  while  the  state  was  lll^;ally 
holding  him,  he  might  well  insist  tiiat  ha 
should  be  discharged  under  the  foregoing 
section,  as  his  illegal  detention  does  not 
come  within  any  of  its  provisions,  and  he 
might  well  claim,  as  he  was  subject  to  the 
order  of  the  court,  that  he  was  twlng  beld 
to  answer  the  pending  indictment  against 
blm,  as  this  was  the  only  legal  cause  for 
hla  detention."  It  was  also  held  that  the 
retirement  of  the  Indictment  from  the  dock- 
et without  the  prisonw's  consent  amounted 
to  the  same  tiling  as  a  dismissal  for  failure 
of  prosecution. 

In  the  Colorado  case  of  In  re  Garvey,  7 
0(rfo.  5C^  4  Pac.  768,  a  defendant  had  been 
convicted  of  murder,  and  sratenced  to  tbe 
penitentiary  for  life.  The  Judgment  was 
reversed  on  the  ground  of  the  repeal  of  the 
law  under  which  the  conviction  was  had; 
and,  it  being  held  that  the  defendant  could 
be  prosecuted  under  the  indictment  only 
for  manslaughter,  the  case  was  remanded, 
with  directions  to  proceed  according  to  law. 
Thereupon,  without  further  trial,  the  de- 
fendant was,  at  the  April  term,  1SS3,  of 
the  district  court,  sentenced  to  the  peniten- 
tiary for  eight  years,  and  was  Imprisoned 
accordingly.  At  the  following  December 
term  of  the  Supreme  Oourt  he  was  on  ha- 
beas corpus  released  from  the  penitentiary, 
and  remanded  to  the  county  Jail,  on  the 
ground  that  his  sentence  without  trial  was 
void.  Upon  being  again  brought  before  the 
district  court  for  trial  he  moved  to  be  dis- 
charged under  the  statute,  for  although, 
committed  for  a  criminal  matter,  he  had 
not  been  tried  on  or  before  the  second  term 
of  the  court  having  Jurisdiction  ot_  the  of- 
fense. Habeas  corpus  was  then  applied 
for,  and  in  disposing  of  tbe  case  the  Supreme 
Court  went  back  only  to  the  reversal  of  the 
first  Judgment  in  May,  1883,  and  held  that, 
as  at  the  time  of  such  reversal  the  April 
term  of  the  district  court  was  in  session, 
and  it  was  followed  by  the  September  term 
1883,  and  the  January  term,  1884,  without 
a  trial,  the  defendant  wag  entitled  to  be 
discharged  upon  his  motion  at  the  April 
term,  1884,  notwithstanding  that  from  said 
April,  term,  1883,  to  some  time  In  the  fol- 
lowing December  term  of  the  Supreme  Oourt 
he  had  been  in  the  penitentiary  uudw  tbe 
aforesaid  sentence.  The  Colorado  statute 
is  like  that  of  Illinois. 

In  an  early  case  In  South  Carolina  it  ap- 
peared that  two  indictments  had  t>een  found 
against  a  prisoner  for  passing  counterfeit 
bank  bills.  He  demanded  trial  on  both,  but 
was  tried  only  on  one,  convicted,  and  sent- 
enced to  be  hung.  Afterwards  he  was  par- 
doned by  the  Governor,  and  set  at  liberty, 
whereupon  he  was  again  arrested  on  the 
second  Indictment    Uptm  an  apidicatlon 
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for  bJa  dlwdiaTge  on  babeas  corpus,  a  ma- 
jority of  tbe  JudgGB  were  of  the  oplnloa  that 
he  was  entitled  to  be  discharged.  The  rea- 
sons for  HQch  opinion  were  stated  to  be  as 
follows:  "The  convlctlou  on  one  indlctm^t 
did  not  prerent  the  state  from  proceeding 
on  the  other.  The  prisoner  demanded  his 
trial  in  both  cases,  and  he  ought  to  have 
been  tried  at  the  second  court,  after  de- 
manding trial  on  both  indictments,  or  dis- 
charged as  to  the  indictment  not  proceed- 
ed on.  The  solicitor,  and  the  court,  should 
not  have  calculated  on  his  sufCerlng  death 
on  the  conviction  first  tried.  A  new  trial 
might  have  been  granted,  and  the  prisoner 
admitted  to  ball,  or  Judgment  might  hare 
been  arrested,  or  (as  It  happened)  there 
might  be  a  prospect  of  his  Irelng  pardoned. 

keep  him  in  confinement  under  these  dr- 
comstances  would  be  contrary  to  the  spirit 
and  Intention  of  the  hat)eas  corpus  act" 
Bute  T.  Stalnaker,  2  Brer.      0.)  44. 

In  State  t.  Thompson,  32  Minn.  144,  19 
N.  W.  730,  It  appeared  that  three  indlct- 
moita  had  been  found  against  the  defend- 
ant at  the  same  term,  <^aiglng  aeTeral  of- 
tanes  of  embezzlement,  that  he  had  been 
arraigned  on  one,  and  at  the  following  term 
tried  and  acquitted.  He  was  then  arraigned 
npon  another,  and  tlie  trial  was  continued 
from  term  to  term,  and  remained  pending. 
Finally,  at  a  term  held  more  than  a  year 
after  the  finding  of  the  indictments,  he  was 
arraigned  upon  the  third.  He  moved  that 
It  be  dlnnlssed.  The  court  said:  "No  suf- 
fldeat  cause  is  shown  foe  the  delay  of  the 
state  in  iiroceedliig  to  an  arraignment.  Bea- 
soDS  which  may  have  been  sufficient  for 
the  continuance  of  the  trial  upon  the  other 
Indlctmenti  were  not  a  snffldent  cause  f6r 
not  arraigning  the  defendant  npon  all  In- 
dlctmemts  against  him.  The  Indictment  should 
have  been  dismissed.'* 

In  the  cause  before  us  it  does  not  seem 
to  be  dalmed  that  defttidanfs  conviction 
and  sraitence  upon  the  one  information,  or 
his  imprismment  thereunder  In  the  peiUten- 
tlary,  rendered  It  legally  imposslUe  to  try 
him  upon  the  other,  which  remained  pend- 
ing. The  anctait  doctrine  of  autrefois  at- 
taint has  been  genwally  repudiated  by  the 
eonrts  of  this  country.  9  Ore.  871k  And 
henoe  it  Is  vreU  aetUed  that  a  conviction 
and  sentence  for  one  Maoj  is  not  a  bar  to 
an  indictment  m  trial  for  another,  and  that 
a  convict  while  Imprisimea  in  the  poiiten- 
tlary  Is  not  exempt  f  rcnn  trial  and  sentence 
for  another  crime,  whether  charged  to  have 
been  committed  before  or  during  such  im- 
prisonment; 9  Gye.  87(V  876;  7  Am.  ft 
Eng.  Itapr*  Law.  497;  Thomas  t.  Peoi^e, 
67  N.  T.  218;  Singleton  r.  State,  71  BUbsl 
782,  16  South.  285,  42  Am.  St  Bep.  486; 
Ftti  T.  People,  65  111.  17;  Peo]>le  v.  Majors, 
65  CaL  188»  3  Pae  687,  62  Am.  Bep.  296; 
Odeman  t.  States  88  Tex.  Gr.  B.  404,  88 
&  W.  1086:  Bigor  T.  States  101  Md.  465,  61 
88 


Aa  631;  State  r.  WUson,  88  Conn.  126;  Peo- 
ple T.  Flynn.  7  Utah,  878,  2S  Pac.  1114; 
Brown  V.  State,  50  Tex.  Gr.  K,  114,  96  S. 
W.  1090;  Hulfaker  v.  Gomm.,  124  Ky.  116, 
98  S.  W.  331;  Clifford  r.  Dryden,  31  Wash. 
646,  72  Pac.  06;  Henderson  v.  James,  62 
Ohio  St  242,  39  N.  EL  806,  27  L.  B,  A.  290; 
Kennedy  v.  Howard,  74  Ind.  87;  State  t. 
Conneli,  49  Mo.  2^;  Ex  parte  Byan,  10 
Nev.  261. 

In  Thomas  v.  People,  supra,  a  defendant 
was  tried  and  convicted  of  murder  In  the 
first  degree  for  killing  a  fellow  prisoner  In 
the  Auburn  (New  York)  state  prison.  On  er- 
ror It  was  contended  that  the  defendant  could 
not  be  sentenced  to  be  hung  before  tlie  ex- 
piration of  the  term  he  was  serving  in  the 
penitentiary.  The  court  held  otherwise,  and 
said:  "This  is  a  novel  claim,  and  seems  to 
be  based  upon  the  Idea  that  a  prisoner  under 
sentence  has  a  right  to  serve  out  his  term. 
He  has  no  such  right  His  term  of  service 
may  be  curtailed  by  ieglsiation,  or  by  ex- 
ecutive pardon,  or  he  may  be  turned  loose, 
by  the  courts  or  the  prison  officials  without 
violating  any  of  his  legal  rights.  Convicts, 
like  other  persons,  are  under  the  protection 
of  the  law,  and  are  amenable  to  its  penalties. 
The  laws  for  the  punlstmient  of  crimes  are 
general,  and  apply  to  all  persons  In  the  state. 
Provision  Is  made  (Laws  1847,  p.  6.  c.  4)  for 
taking  prisoners  out  of  the  state  prison  for 
trial  upon  any  indictment  found  against 
them.  In  all  cases  but  such  crimes  as  are 
pimlshable  with  death  there  Is  no  practical 
difficulty,  as  the  sentence  may  provide  that 
the  term  shall  commence  after  the  expira- 
tion of  the  former  tenn.  1  Bishop  on  Cr. 
Law  (5th  Ed.)  I  953.  •  *  •  To  hold  oth- 
erwise would  give  a  life  convict  unlimited 
license  to  murder  without  further  punish- 
ment." 

In  Blgor  V.  Stat^  supra,  an  indictment 
had  been  found  against  the  defendant  In 
the  criminal  court  of  Baltimore  city.  B^ore. 
being  brought  to  trial  thweon,  he  was  eoor 
vlcted  of  felony  in  the  drcait  court  for  Balti- 
more county  and  sent^iced  to  tike  penlten- 
tiaiy  for  a  term  of  years.  While  in  the  peni- 
tentiary in  execution  of  the  smtence,  be  was 
brought  into  the  criminal  court  <ft  Baltimore 
dtf  by  babeas  otnrpus  to  answer  tbe  lIldlc^ 
ment  ther^  puding.  He  moved  to  onash 
the  writ  of  liabeas  corpus  npon  tbe  ground 
that,  because  of  his  previous  oonvlt^ioo.  and 
his  Imivlsonment  in  tbe  pmitoitiary,  lie 
could  not  be  reciulred  to  auwer  to  the  pend- 
ing Indictment  The  motion  was  overruled, 
and  lie  was  reqolred  to  plead,  was  tried, 
convicted,  and  sentenced,  and  the  case  went 
to  the  Court  of  Aj^ieals  on  error,  the  action 
of  Uie  court  to  refnslng  to  quash  the  writ  Of 
habeas  corpus,  to  requiring  tbe  dtfoidant  to 
plead,  and  to  proceeding  with  his  trial  be- 
ing assigned  as  error.  The  Court  of  Appeals 
In  disposing  of  the  case  said:  "The  penl- 
tmtia^  is  not  a  place  of  sanctuary ;  and  an 
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iDcarcwated  convict  ought  not  to  enjoy  an 
Immnnlty  from  trial  merely  because  be  1b 
nndergolng  punishment  on  some  earlier  Judg- 
ment of  guilt  Wliy  sbouid  there  be  a  delay 
In  bringing  to  trial,  on  an  Indictment  p«Qd- 
ing  against  him,  a  convict  who  has  not  yet 
completed  the  service  of  a  previous  sentence? 
No  reason  can  be  suggested  for  such  a  delay 
In  the  case  of  a  convict  adjudged  guilty  of 
some  other  offense,  and  actually  In  execution 
of  a  sentence  thereunder,  that  does  not  apply 
equally  to  an  Individual  who  has  been  In- 
dicted and  has  not  yet  been  tried.  The  sitna- 
tion  of  the  two  la  identical  except  for  the 
single  circumstance  that  in  the  Brat  Instance 
the  criminal  who  has  more  frequently  vio- 
lated the  law  has  been  tried  and  convicted  for 
some  of  his  offenses,  whilst  the  other  has 
not  *  *  *  If  the  courts  should  hold  that 
one  already  convicted,  and  actually  Incarce- 
rated under  sentence,  could  not  be  brought 
before  the  court  on  a  writ  of  habeas  corpus 
and  tried  for  some  other  offense,  until  the 
expiration  of  the  first  sentence,  a  tranpta- 
tion  to  commit  a  crime  for  the  express  pur- 
pose of  escaplDg  altogether,  or  at  least  of 
deferring  punlshmait  for  a  previous  one, 
would  be  held  out  to  the  evil-minded  and  de- 
praved. *  *  *  If  the  contention  made  in 
the  case  at  bar  is  sound,  the  arm  of  the 
criminal  law  would  be  paralyzed — not  a  step 
could  be  taken  towards  prosecuting  him  so 
long  as  the  convict  remained  sheltered  with- 
in the  walls  of  the  penitentiary.  That  Is  not 
the  law.  The  criminal  court  had  Jurisdic- 
tion to  bring  the  plaintiff  in  error  twfore  It, 
and  to  place  him  on  trial  under  the  Indict- 
ment there  pending  against  him." 

In  the  Washington  case  of  Clifford  t.  Dry- 
den,  supra,  a  defendant,  having  been  tried, 
convicted,  and  sentenced  upon  one  Informa- 
tion, was  brought  out  of  the  penitentiary, 
upon  the  order  of  the  court  In  which  the  con- 
viction was  had,  and  tried  upon  another 
•Information,  which  appears  to  have  been 
pending  at  the  time  of  the  previous  convic- 
tion and  sentence.  The  Jurisdiction  of  Uie 
court  to  so  try  him  on  ttie  second  Information 
was  upheld. 

That  the  fact  ot  a  convlcf a  Imprisonment 
In  the  penitjeutiary  ccntstltutes  no  objection 
to  his  trial  for  another  offense  is  recognized 
by  our  statutes.  It  is  provided  that  a  convict, 
indicted  tar  an  offense  committed  while  he 
Is  confined  In  the  penitentiary  shall  remain 
In  the  custody  of  the  warden  subject  to  the 
order  of  the  court  In  which  the  Indictment 
may  be  found  (Rev.  St  1899^  I  8318),  and. 
further,  that  good-time  allowance  previously 
earned  by  a  convict  shall  be  forfeited  if  he 
l8  convicted  by  a  jury  of  any  offense  com- 
mitted during  his  imjulsonmeat  (Law*  1807, 
PL  18,  e.  la  I  8>. 

A  more  serlona  qneBtlon  is  whether  the 
court  had  the  power  to  compel  the  bringing  of 
the  defendant  Into  oonrt  for  trial  dmrlng  the 
term  of  taUi  Imiwlionmait  In  the  penlteotiairr 


by  sending  Its  order  therefor  to  another  Judi- 
cial district  where  the  penitentiary  was  lo- 
cated, Inasmuch  as  the  statute  expressly 
provides  for  securing  the  presence  in  court 
for  trial,  on  .another  diai^  of  a  convict  In 
the  penitentiary,  only  where  he  has  been 
accused  of  an  offense  committed  while  con- 
fined therein.  The  court  is  authorized  to  send 
its  warrant  into  any  other  county  for  the 
arrest  of  a  defendant  Rev.  St.  1899,  {§  5314, 
6316.  But  such  process  would  not  alone 
secure  immediate  control  of  the  person  of 
the  defendant  where  be  is  held  in  the  penl- 
tratiary  under  previous  sentence.  Except  for 
the  purpose  of  testifying  as  a  witness,  a  writ 
of  habeas  corpus  or  some  writ  or  order  of 
that  nature  authorized  by  law,  is  necessary 
to  compel  a  convict  serving  a  sentence  in  the 
penitentiary  to  be  brought  before  the  court; 
and,  where  his  presence  is  sought  in  order  to 
try ,  him  upon  another  charge,  the  writ  or 
order  wilt  be  analogous  to,  or  serve  the  same 
purpose  as,  the  common-law  writ  of  habeas 
corpus  ad  prosequendum.  It  may  be  doubtful 
whether  the  statute  regulating  generally  the 
Issuance  of,  and  proceedings  upon,  habeas 
corpus,  which  se^s  to  authorize  the  writ, 
when  Issued  by  a  district  court  or  Judge,  to 
be  served  In  any  part  of  the  state,  applies 
where  release  from  an  alleged  illegal  re- 
straint Is  not  the  object  of  the  writ  The 
petition  for  the  writ  Is  required  by  that 
statute  to  state  that  the  person  on  whose 
behalf  it  la  presented  Is  illegally  restrained 
of  his  liberty,  or  the  writ  may  be  granted 
without  an  application  whenever  the  court  or 
Judge  has  evidence,  from  some  proceeding 
before  th^,  that  any  person  within  the  Juris- 
diction of  the  court  or  officer  is  illegally  Im- 
prisoned or  restrained  of  his  liberty.  Rev. 
St  1899,  8S  6464,  5466,  5467,  6473.  Had  a 
writ  been  Issued  under  the  statute,  the  de- 
fendant might  have  been  thereby  brought  into 
court  or  the  defendant's  presence  as  a  wit- 
ness might  have  been  obtained  by  a  subpoena 
directed  to  the  warden.  Laws  1905,  p.  6,  c  0. 
Being  In  attendance  under  such  writ  or  sub- 
pcma,  the  court  might  perhaps  have  placed 
him  upon  trial.  See  State  v.  Wilson,  38 
Conn.  126. 

If  it  be  assnmed  that  the  conrt  waawithont 
the  power  to  lawfully  enforce  defendant's 
attendance  for  trial  during  his  confinement 
In  the  penitentiary,  then  it  would  appear 
that  the  state,  having  had  the  defendant 
wltliln  its  custody  and  control,  and  wlthla 
the  Jurisdiction  of  the  court,  at  the  Septem- 
ber term,  1003.  caused  or  allowed  him  to  be 
sentenced  jspoa  the  <me  amvletton,  and  there- 
upon to  be  rrauoved  to  the  penltenUary  In 
execution  of  the  seatence,  without  a  trial 
upon  the  information  that  remained  pend- 
ing, and  thus  practically  suspended  further 
proceedings  upon  tiiat  information  until  tb» 
defendant  should  serve  out  Us  sentence  or 
be  otherwise  discharged.  According  to  the 
agreed  facts,  the  defendant,  although  the 
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statute  does  not  seem  to  have  required  him 
to  do  so,  demanded  a  trial  upon  this  Informa- 
tion at  the  same  term  that  he  was  tried  and 
ctmTlcted  upon  the  other,  and  If  there  was 
any  substantial  reason  rendering  a  trial  at 
that  term  Impossible,  or  even  inconvenient 
to  the  prosecution  or  the  court,  it  Is  not  dis- 
closed. On  the  contrary.  It  la  stated  that  at 
that  term,  as  well  aa  at  each  subsequent 
term,  the  prosecution  announced  itself  ready 
for  trial.  Where  two  Informatimu  or  indict- 
mraits  for  difteroit  offlenseB  are  pending 
against  the  same  persm,  upm  each  of  which 
the  accused  has  been  apprehended  and  com* 
mitted.  Is  it  permissible  for  the  prosecution 
to  try  and  convict  btm  upon  one,  and  cause 
or  allow  him  to  be  sentenced  and  taken  to 
the  penitentiary  upon  such  conviction,  and 
thereupon,  regardless  of  the  length  of  the 
seutence,  suspend  proceedings  upon  the  other 
Information  until  the  prisoner's  discharge 
from  the  poiltentlary  upon  the  expiration 
of  his  sentence  or  otherwise,  and  then  pro- 
ceed to  try  htm  over  his  objection,  where  such 
delay.  If  the  accused  had  not  been  in  the 
penitentiary,  would  have  amounted  to  a 
denial  of  the  right  to  a  speedy  trial?  That 
seems  to  be  the  question  In  this  case.  If 
such  action  in  case  of  two  Informations  Is 
permissible  without  violating  the  constitu- 
tional provision,  then  It  would  seem  that, 
should  there  be  more  than  two,  the  some 
proceeding  might  be  repeated  as  to  the  sec- 
ond and  third,  and  so  on,  and  tlie  defoidant 
might  then  be  required  to  serve  out  each 
sentence  before  being  tried  jxpoa  any  re- 
maining charge  or  charges. 

Hie  right  of  a  speedy  trial  is  granted  by 
the  Constitution  to  every  accused.  A  con- 
vict is  not  excepted.  He  Is  not  only  amen- 
able to  the  law,  but  is  under  Its  protection 
as  well.  No  reason  Is  perceived  for  depriv- 
ing him  of  the  ^right  granted  generally  to 
accused  persons,  and  thus,  in  effect,  inflict 
upon  him  an  additional  punishment  for  the 
offense  of  which  he  has  been  convicted.  At 
tlie  time  of  defendant's  trial  upon  the  one 
Inftmnation,  he  was  under  the  protection  of 
the  guaranty  of  a  speedy  trial  as  to  the  oth- 
er. It  cannot  be  reasonably  maintained,  we 
think,  that  the  guaranty  became  lost  to  him 
upon  his  conviction  and  sentence  or  bis  re- 
moval to  the  penitentiary.  Possibly  In  his 
case,  as  well  as  in  the  case  of  other  convicts, 
a  trial  might  be  longer  delayed,  In  the  absence 
of  a  statute  controlling  the  question,  than 
In  the  case  of  one  held  In  Jail  merely  to 
await  trial  without  violating  tbe  constitu- 
tional right,  for  an  acquittal  would  not  neces- 
sarily terminate  imprisonment.  However, 
the  purpose  of  the  pnnrlslon  against  an  un- 
reasonable delay  in  trial  Is  not  solely  a  re- 
lease from  imprlscmment  in  the  event  of  ac- 
quittal, but  also  A  release  from  the  harass- 
ment of  a  (Tlmlnal  prosecution  and  the  anx- 
iety attending  the  same;  and  hence  an  ac- 
cnsed  admitted  to  bail  is  protected  as  well 
as  ODB  In  prlsoL    Moreorer,  a  long  delay 


may  result  In  the  loss  of  witnesses  for  t lie- 
accused  as  well  as  the  state,  and  the  Im- 
portance of  this  consideration  is  nOt  lessen- 
ed by  the  fact  that  the  defendant  Is  serving 
a  sentence  In  the  penitentiary  for  another 
crime. 

As  has  been  observed,  the  statute  on  the 
subject  Is  intended  to  secure  the  right  de- 
clared by  the  Constitution,  and  this  should 
be  taken  into  consideration  in  construing  and 
applying  it  It  provides  for  the  discharge. 
In  case  of  dday  beyond  the  specified  period 
without  proper  excuse  of  two  classes  of 
accused  persons:  (1)  Those  committed  to 
prison;  (2)  those  who  have  given  ball  fOr 
their  appearance.  Prior  to  his  sentence  Uie 
defendant  came  within  one  of  these  classes, 
for  he  had  been  committed  to  prison,  and 
was  there  confined  upon  the  pending  Infor- 
mation, as  well  as  the  one  vpoa  which  he 
was  convicted.  Ordinarily  an  accused  will 
be  either  committed  to  await  trial  or  admit- 
ted to  ball,  and  by  the  statute  It  was  evident 
ly  Intended  to  cover  the  case  of  all  persons 
protected  by  the  omstitnUoiial  proTi8l<m.  U 
It  should  be  so  strictly  amstrued  as  to  ex- 
dude  an  accused  In  the  situation  of  this  de- 
fendant, whose  first  commitmoit  is  super- 
seded by  one  for  his  confinement  in  the  peni- 
tentiary, then  bis  only  reliance  is  the  eoO' 
stltutlonal  provision.  Bnt  nuA  a  strict 
construction  wUl,  It  .  seems  to  us,  destn^  In 
some  measure  tbe  purpose  of  the  statute, 
and  be  opposed  to  its  sidrlt  The  statute 
might  be  strictly  interpreted,  perhaps,  as  ap- 
plying to  one  ctHnmlUed  to  prison  only  dn^■ 
lug  tmprisonmmt  while  awaiting  trial  for 
the  particular  offense^  It  should,  however,, 
be  liberally  construed,  aa  it  Avors  the  accus- 
ed and  is  intended  to  enforce  his  constltik- 
tlonal  privily.  And  it  seems  that  no  vlo- 
Imice  will  be  done  to  the  lauffuage  emplt^ect 
by  holding  it  to  apply  where  a  defendant  has 
been  committed  to  prison  to  answer  to  an 
indictment  or  Information,  and  Is  retained 
In  custody,  though  under  a  substituted  com- 
mitment t<a  Ills  conflnonent,  upon  oonvlc- 
tt<m  of  another  offraise  in  ttie  same  ae  a  &U- 
ferent  prison.  To  dmy  the  amtllcatlon  of 
the  statute  to  this  defendant,  and  othen  in 
a  like  situation,  would  mean  a  doilal  also 
of  Its  application  to  an  accused  conimSttod  tqh 
on  an  Informatlcai  or  indictment  and,  while 
so  committed,  sentenced  upon  a  copvletlon  of 
a  misdemeanor  under  anottier  Indlctmoit  to 
imprisonment  In  the  county  Jail,  so  that  Amp- 
ing  tbe  period  of  such  soitence  tbe  prose- 
cution would  be  under  no  obllgatl<m,  so  far 
as  the  statnte  is  concerned,  to  try  him  up- 
on the  pending  information  or  indictment. 
Such  a  limited  construction  should-  not  in 
our  opinion  be  glvoi  the  statute.  In  ttie  ab- 
sence of  a  statute  deariy  covering  a  case 
like  the  one  at  bar,  we  would  be  inclined  to 
hold  that  upon  tbe  facta  tbe  defendant  is 
entitled  to  be  discharged  because  of  a  vio- 
latlon  of  bis  constitutional  right  to  a  speedy 
trial  as  a  result  of  the  nureasuiBUo  ddajv. 
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being  .gnided  largely  as  to  what  would  be 
a  proper  and  Improper  delay  by  the  rule  laid 
down  by  the  statute  In  other  cases.  The  de- 
fendant might  have  been  tried  at  the  same 
term  of  his  conviction  upon  the  other  Infor- 
mation, or  at  some  time  before  bis  sentence, 
It  appearing  that  the  state  waa  prepared  for 
trial,  so  that,  even  if  the  sentence  and  sutn 
sequent  Imprieonmait  operated  to  prevent  the 
prosecntion  from  placing  the  defendant  up- 
on trial,  there  was  previously  ample  oppor- 
tunity to  do  sa 

The  questions  relating  to  tbB  order  that 
should  have  been  made  upon  dtfendanf  b  ap> 
plication  In  1905  for  dlscliai^  are  not  nec- 
essarily involved  In  a  consideration  of  the 
pending  mption,  and  need  not  thwefore  be 
dedded.  What  has  been  said  In  this  <vinioa 
answers  goierally  the  questions  proper  to  be 
decided,  and  we  need  not  refer  to  and  an- 
nounce a  decision  upon  them  q)eclflca11y. 

The  court  decides  that  the  fact  of  defend- 
ant's imprisonment  In  the  penitentiary,  un- 
der the  circumstances  set  forth  In  the  agreed 
statement  of  facts,  does  not  constitute  a 
sufficient  defense  to  the  application  of  the  de- 
fendant for  his  discha^;  that  sections 
6382  and  6884  apply  to  the  defendant  and 
upon  thB  facta  the  def^dant  has  not  bad  a 
Bpeedj  trial  as  provided  In  the  Oonstltutlpn. 

BBABD  and  SCOTT,  JJ^  concur. 


GOQUILLD  MILL  ft  MERCANTILE  00.  T. 

JOHNSON  et  al. 
(Supreme  Court  of  Oregon.    Nov.  17,  1908.) 

1.  Navioabu  Watebs  ({  36*)— Lakos  ukdeb 
Watkb— Title  to  Beo  of  Stbeau. 

The  title  to  the  bed  of  a  navigable  stream 
is  prima  £a<^e  in  the  state. 

[Ed.  Note.— For  other  cases,  see  Navigable  Wa- 
ters, Cent.  Dig.  S  184;  Dec.  Dig.  {  86.*] 

2.  Navioabije  Waters  (I  48*)  —  Bipabxan 
BiQRTS— Boons. 

Biparian  owners  up<m  navigable  streams 
may  c<mstmct  booma.  piers,  etc.,  in  the  ^oal 
water  in  front  at  their  land  if  they  do  not  ob- 
struct navigation,  so  Itmg  as  such  use  of  the 
stream  is  not  related  or  prohibited  by  the 
states  such  right  being  derived  from  an  Implied 
license  the  public,  and  being  dependent  upon 
title  to  the  bank,  and  not  npon  any  title  to 
thi  bed  of  the  stream. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent.  Dig.  H  2C&^;  Dee.  DUr.  I 
48.*] 

8.  NATXQABU  WaTKBS  d  4S^-—  BIPABUR 
RlOHTS— Boons— NATnU  07  RIOHT. 

The  right  of  a  riparian  owner  to  constract 
booms,  etc..  adjacent  to  his  land  is  a  mere  fran- 
chise, distinguishable  from  the  appropriation 
and  occupation  the  bed  itself,  bnt  is  not  per- 
sonal to  the  owner,  and  Is  tlie  subject  of  grant 
[Ed.  Note.— For  otiier  casea,  see  Navigable 
Waten.  Cent.  Dig.  H  266-261;  Dea  Kg.  | 
43.*] 

4.  LioKHsEs  (I  50*)— Reai.  PBorran—BsTOP- 
PBL  or  LiOENsas. 

A  boom  In  a  navigable  stream  having  been 
eonstrocted  under  a  license  from  the  riparian 


owner,  the  licrasee  and  hlg  pHvtes  were  there- 
after eat(m>ed  from  denying  the  owner's  ri- 
parian rights  or  those  of  any  cue  claiming  un- 
der him. 

[Ed.  Note.— For  other  cases,  see  Uoensei; 
Cent  Dig.  8  107 ;  Dec.  Dig.  f  50.*] 

6i.  LaNDLOBD  AND  Tenaitt  (S  66*)  —  Lahd< 
lord's  Title  —  Ebiopfbl  of  Tenaitt— Ad- 
verse Possession  of  Tenant. 

To  start  llmitatlona  In  favor  of  a  tenant 
claiming  adversely  to  his  landlord,  the  tenant 
must  openlv  and  explicitly  disclaim  any  holding 
onder  tlie  landlord,  and  unreservedly  assert  ti- 
tle in  hlmaelt  with  the  landloid'a  express  or  im- 
plied knowledge  of  his  claim  of  ownersliip. 

[Dd.  Note.— For  other  cases,  see  landlord  and 
Tenant,  Cent.  Dig.  |  204;  Dec:  Dig.  S  66.*] 

6.  Adverse  Possession  (8  S8*)  —  Hosxiu 

CBABACTEB— E^XTENT  OF  ADVBBSE  ClAIM. 

Possession  altme  is  not  snffident  to  ^ve 
title  tv  adverse  possession  against  the  owner, 
since  it  Is  as  CMsistent  with  a  present  interest 
under  a  limited  estate  as  with  the  fee,  but  the 
question  depends  on  the  quality  and  extent  of 
toe  interest  daimed,  and  the  law  will  presume 
an  interest  In  a  party  in  possessitm  only  to  the 
extent  <it  Us  claim. 

[Ed.  Not&— For  other  caseL  see  Adverse  Poa- 
session,  Cent.  Dig.  8f  2TO-281;  Dec  Dig.  1 
58.*] 

7.  Adverse  Possession  (I  60*)  —  Hosnu 
Chabacteb^Possession  of  Licensee. 

Plaintiirs  predecessor  constructed  a  boom 
in  a  navigable  stream  under  a  license  from  the 
ripsrian  owner,  which  required  the  licensee  to 

Eay  taxes  on  the  land,  which  he  did  for  a  num- 
er  of  years,  and  each  transfer  of  the  right  re- 
cited that  It  was  the  boom  privilege  of  the  ri- 
parian owner,  and,  while  plamtiff  and  its  pred- 
ecessors claimed  to  own  the  boom,  they  made 
no  express  claim  to  the  riparian  owner's  ri^ts. 
Held,  that  plalntifFs  possession  was  not  ad- 
verse to  those  claimine  under  the  riparian  owner, 
ito  claim  of  ownership  of  the  boom  being  con- 
sistent vith  possession  under  the  license. 

[Ed.  Note.— For  other  cases,  see  Adverse  Poa- 
session,  Cent.  Dig.  H  282-287;  Dec.  Dig.  f 
60.*] 

a  Navigable  Watem  (S  37*)  —  Bifabian 
Bights— Booms— Advebse  Possession— Bed 
OF  Stbeau— Possession  Aoainst  State. 
A  riparian  owner  malntahilng  a  bomn  ad- 
jacent to  tbe  shore,  or  one  dblng  so  nnder  a  li- 
cense from  such  owner.  Is  presumed  to  do  so 
under  his  riparian  rights,  and  not  as  claiming 
to  own  the  bed,  and  until  he  has  explicitly  and 
openly  disclaimed  such  bedding,  and  has  un- 
qualifiedly  asserted  ownership  In  tlte  bed,  and 
brought  notice  of  his  dalm  to  the  state,  limita- 
tions would  not  begin  to  run  against  the  state, 
even  if  it  could  be  divested  of  title  to  tbe  bed 
of  a  navigable  stream  by  advnse  possession. 

W'Bd.  Note.— For  other  cases,  see  Navinible 
aters,  Gent.  Dig.  8  226;  Dec  Dig.  |  37.^ 
9.  Bjbotickht  <|  6*>— Pbofebtt  Subjbci  or 
Action- iKOOBFOBEAi.  Hebeditahbnt— Bi- 
fabian BlOHTS. 

The  right  to  the  continued  enjovment  of  a 
fraocfaise  In  the  waters  of  a  navigable  stream, 
granted  by  a  rifwrian  owner,  being  an  Incor- 
poreal hereditament  ejectment  wUl  not  lie  to 
recover  possession  thereof. 

[E^  Note.— For  other  cases,  see  EUeetmen^ 
Cent  Dig.  SI  7-11;  pec  Dig.  {  6.*] 

Appeal  frwD  Circuit  Court,  Goos  Ooanty; 
J.  W.  Hamilton,  Judge. 

Action  by  the  CoqulUe  Hill  Jk  Hercanttle 
Company  ^[alnst  Alfred  Johnson  and  the 
Johnson  Lumber  Company.  From  a  Jodg- 
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ment  for  defendants,  plaintiff  appeals.  Af- 
firmed. 

This  fs  an  action  in  ejectment  to  recoTer 
posseaalon  of  certain  described  real  property, 
being,  as  stated  In  the  complaint,  "Inclosed 
by  .a  boom  for  catching  and  holding  logs, 
And  timber,  and  lying  and  being  in  the  navi- 
gable water  of  tbe  Ooqnllle  river  In  front 
of  lot  2  in  section  7,  and  lots  6  and  7  In  sec- 
tion IS,  all  In  township  28,  south  of  range 
12,  west  of  Willamette  river,  and  known  as 
tbe  'Oilman  Boom.* "  The  answer  denies 
plalntlflfs  alleged  ownership  of  the  fee  and 
right  to  the  possession  fliereof,  and  avers 
that  defendants  are  the  owners,  and  of  what 
their  title  consists,  and  that  they  are  entitled 
to  tbe  possession.  Upon  a  trial  being  bad, 
a  verdict  was  rendered  in  favor  of  defend- 
ants, upon  which  Judgment  was  altered,  and 
from  which  plaintiff  appoUs. 

Walter  Sinclair,  for  appellant  A.  J.  Bher- 
vooO,  fbr  respondents. 

SLATER,  C.  (after  stating  tbe  facts  as 
above).  At  tbe  close  of  the  testimony  plain- 
tiff moved  for  a  directed  verdict  in  bis  favor, 
which  was  denied  by  the  court,  and  this  is 
assigned  as  tbe  principal  error  upon  which  a 
reversal  of  the  Judgment  is  sought.  Plaintiff 
was  not  able  to  show  any  paper ,tltle  in, Itself, 
but  relied  upon  title  by  adverse  possession, 
not  only  as  against  defendants,  but  as  against 
the  state.  But  there  are  two  reasons  why  It 
cannot  maintain  Its  position  in  this  action: 
(1)  Because  it  is  estopped  from  dmylng  that 
defendants'  grantors  ever  had  any  right  to 
construct  and  malntalu  a  boom  abutting  ui>on 
their  property,  or  to  grant  such  right  to  an- 
other; and  (2)  because  whatever  right,  if 
any.  It  has  therein,  or  to  the  possession  there- 
of, is  not  such  a  title  or  right  that  could  be 
the  basis  of  an  action  in  ejectment.  The 
premises,  the  possession  of  which  is  sought- 
to  be  recovered,  are,  as  stated  in  the  com- 
plaint, the  bed  of  the  Coquille  river,  a  navi- 
gable stream,  ttie  title  to  which  is  prima  fade 
in  tbe  state.  .  Bowlby  v.  Sblvely,  22  Or.  410, 
30  Pac.  IM ;  Hume  v.  Rogue  River  Packing 
Ca  (Or.)  92  Pac.  1065.  Plaintiff  deralgns 
such  title  as  It  has  from  one  James  A.  Ly- 
ons, who,  it  claims,  built  the  boom  in  1889, 
and  that  ever  since  then,  and  to  at  least 
1903,  be  and  his  successors  in  Interest  occu- 
pied, used,  and  maintained  an  open,  notori- 
ous, and  exclusive  possession  thereof  under 
a  claim  of  ownership,  so  that  the  fee-simple 
title  to  the  bed  of  the  stream  became  divest- 
ed out  of  tbe  state  and  lodged  In  Lyons. 
But  the  record  shows  that,  at  and  prior  to 
the  construction  of  the  boom,  John  Oilman 
was  the  owner,  by  mesne  conveyance  from 
Wm.  P.  Bushnell,  of  143.20  acres  of  land, 
which  was  patented  to  blm  by  the  general 
government  on  December  20, 1869.  This  land 
•butted  upon  the  (Coquille  river,  adjacent  to 
and  opposite  the  location  of  tbe  boom,  and 
It  la  admitted  Ui  tba  pleadlnga  that  ttaa  river 


at  that  point  Is  a  navigable  stream,  and  by 
virtue  of  the  act  of  October  21,  1876,  of  the 
legislative  assembly  of  this  state  (Sess.  Laws 
1876,  p.  69)  Oilman's  title  was  extended  to 
low-water  mark.  On  October  10,  1889,  Oil- 
man executed,  In  favor  of  A.  J.  Smltb,  an  in- 
strument termed  a  "lease,"  which  purports 
to  grant  to  the  latter  "the  right  and  prlvll^e 
of  putting  In  and  maintalulng  a  boom  for 
holding  logs  and  timber  along  tbe  line  of  the 
premises  of  tbe  said  Oilman  where  the  same 
adjoins  the  Goqnllle  river  in  Coos  county, 
state  of  Oregon,  being  along  the  river  front, 
and  is  to  be  built  and  constructed  tu  as  to  do 
as  little  injury  to  tbe  bank  as  practicable 
and  to  the  approval  of  Albert  Oilman."  As  a 
consideration  therefor.  Smith  agreed  to  pay 
the  tax  thereafter  levied  and  assessed  on  tbe 
land  of  the  said  Oilman,  which  he  then  own- 
ed, and  which  adjoins  said  Coaullle  river 
where  said  privilege  of  putting  in  a  boom  was 
granted.  It  was  further  stipulated  in  tbe 
agreement  that,  in  case  Smith,  bis  heirs,  ex- 
ecutors, administrators,  or  assigns  shall  fall 
to  pay  such  tax  and  allow  tbe  same  to  become 
delinquent,  then  the  agreement  and  the  priv- 
ilege of  maintaining  the  boom  shall  cease  and 
determine.  In  tbe  fall  of  1889  Smith  and 
Lyons  constructed  a  boom  in  the  river  adja- 
cent to  and  along  the  shore  of  Oilman's  land, 
by  driving  piling  into  tbe  bed  of  tbe  river, 
about  120  to  130  feet  from  the  bank  and  par- 
allel therewith,  In  sets  or  dolphins  of  three 
piles,  at  considerable  distances  apart  These 
dolphins  were  Joined  by  logs  or  boom  sticks 
fastened  to  them  by  means  of  cleats.  Tbe 
upper  and  lower  ends  of  tbe  boom  were  Join- 
ed to  tbe  bank  or  shore  by  logs  attached  to 
piling  driven  in  the  shore  at  about  low-water 
mark,  the  bank  forming  one  side  of  the  in- 
clOBure.  It  is  shown  that  Smith  and  Lyons 
used  this  boom  for  the  purposes  for  which  it 
was  designed  nntll  July  19, 1804,  when  Smith 
assigned  to  Lyons  this  Instrument  termed  In 
tbe  assignment  an  "agreement"  or  "lease," 
as  well  as  all  his  Interest  thereunder.  Lyons 
and  bis  successors  in  Interest  continued  In 
the  use  and  possession  of  the  boom,  claiming 
to  own  it  until  in  the  year  1902,  when  Wil- 
liam Jess,  who  had  succeeded  to  all  the 
rights  of  Oilman  In  the  abutting  lands,  con- 
veyed a  one-half  interest  therein  to  defend- 
ant Johnson,  who  thereafter  took  from  Jess 
a  lease  of  the  remaining  one-half  interest 
in  the  boom  and  claiming  that  by  failure  of 
Smith  and  his  assigns  to  pay  the  taxes  upon 
tbe  land,  tbe  lease  to  Smltb  was  subject  to 
annulment  Johnson  took  possession  of  the 
boom  in  1903,  and  thereafter  excluded  plain- 
tiff fr<»n  the  occupation  and  use  thereof. 
Hence  this  action  to  recover  from  Johnson 
tbe  possession  of  the  boom. 

The  first  question  to  be  determined  Is,  What 
right.  If  any,  has  a  riparian  owner  to  con- 
struct In  navigable  water  adjacent  to  his 
property,  a  boom  to  store  l<^,  and  is  sucb 
right  assignable?  Plaintiff  claims  that  the 
riparian  owner  has  no  such  right  uid  relies 
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to  some  extent  upon  a  statement  made  by  us 
In  the  opinion  in  Hnme  t.  Rogue  River  Pek- 
ing Co.  (Or.)  92  Pac.  1066,  recently  decided, 
to  the  effect  that  the  owner  of  upland  bor- 
'derlng  upon  navigable  water  has  no  title  In 
the  adjoining  lands  below  high-water  marlc, 
nor  any  rights  in  or  over  the  adjoining  wa- 
ters as  appurtenant  thereto.  But  that  state- 
ment was  confined  to  the  rights  of  an  upland 
owner,  as  distinguished  from  a  tldeland  own- 
er or  one  who  owns  to  low-water  marlc, 
which  was  Oilman's  situation.  But  "riparian 
owners  upon  navigable  fresh  rivers  and  lakes 
may  construct,  In  the  shoal  water  in  front  of 
their  land,  wharves,  plera,  landings,  and 
booms,  in  aid  of  and  not  obstructing  naviga- 
tion. This  is  a  riparian  right,  being  depend- 
ent upon  title  to  the  bank,  and  not  upon  title 
to  the  bed  of  the  river.  Its  exercise  may  be 
regulated  or  prohibited  by  the  state;  but,  so 
long  as  not  prohibited.  It  Is  a  private  right, 
•derived  from  a  passive  or  Implied  license  by 
the  public.  As  it  does  not  depend  upon  title 
to  the  soil  under  water.  It  is  equally  valid  in 
those  states  In  which  the  river  beds  are  held 
to  be  public  property  and  In  those  states  in 
■which  they  are  held  to  belong  to  the  riparian 
proprietors  usque  ad  filum  aquee."  2  Gould 
on  Waters  (2d  Ed.)  §  179;  Montgomery  r. 
Shaver,  40  Or.  244,  66  Pac.  923;  Stevens 
Point  Boom  Co.  v.  Rellly,  44  Wis.  295;  River 
Co.  V.  Patterson,  98  U.  S.  408,  25  L.  Ed.  206. 
Such  right,  however,  la  a  mere  franchise  (2 
Oould,  §  179),  and  is  distinguished  from  ap- 
propriation and  occupation  of  the  soil  under 
the  water.  Deldrlch  v.  N.  W.  N.  Ry.  Co.,  42 
Wis.  248.  24  Am.  Rep.  399.  It  is  not  person- 
al to  the  shore  owner,  so  that  it  must  be  ex- 
«rcised  by  bim  alone,  or  not  at  all,  but  Is  the 
subject  of  grant,  and  may  be  severed  from 
the  soil.  Montgomery  t.  Shaver,  40  Or.  244, 
66  Pac.  923.  No  statute  has  ever  been  enact- 
ed by  this  state,  at  least  none  has  been 
brought  to  our  attention,  regulating  or  pro- 
hibiting the  constructl<Hi  and  operation  of 
booms ;  and  hence,  on  October  10,  1889,  Oil- 
man, the  shore  owner,  possessed  this  right, 
which  he  might  lawfully  grant  to  another. 
Smith  and  Lyons  having  constructed  the 
boom  under  a  license  from  Oilman,  they  and 
their  privies  are  thereafter  estopped  from 
denying  his  right,  or  that  of  any  one  claiming 
under  him.  And  when  a  tenancy  Is  once 
shown  to  exist.  In  order  to  set  the  statute 
of  limitations  running  in  favor  of  the  tenant 
desiring  to  avail  himself  of  It,  to  acquire 
title  by  adverse  possession  he  must  openly 
and  explicitly  disclaim  and  disavow  any  and 
all  holding  under  his  former  landlord;  and, 
further,  he  must  unreservedly  and  steadily 
assert  that  he  himself  is  the  owner  of  the 
true  title,  all  of  which  must  be  brought  home 
to  the  knowledge  of  the  rightful  owner. 
Nessl^  V.  h&M,  29  Or.  354,  46  Pac.  904. 
Neither  of  these  necessary  things  has  plain- 
tiff attempted  to  show.  On  the  contrary,  the 
record  discloBes  that  for  a  number  of  years 
I^ons  paid  Oilman's  taxes  In  accordance  with 


the  original  agreement,  and  In  the  chain  of 
its  title  each  transfer  Is  of  the  Oilman  boom 
prlvil^e,  a  distinct  recognition  of  the  orig- 
inal right  under  which  the  boom  was  built 
Nor  has  there  been  any  showing  made  by 
plaintiff,  that,  while  It  and  Its  predecessors 
in  interest  were  In  possession  of  the  boom, 
any  claim  was  made,  by  any  of  them,  of  an 
ownership  adverse  either  to  Oilman  and  his 
grantees,  respecting  a  right  to  maintain  the 
boom,  or  to  the  state  In  respect  to  the  soil 
under  the  water.  It  is  true  It  has  shown 
possession  of  the  boom,  "but  It  is  not  posses- 
sion alone,  but  the  possession  accompanied 
with  the  claim  of  the  fee,  that  gives  this  ef- 
fect, by  construction  of  law,  to  the  acts  of  the 
party.  Possession,  per  se,  evidences  no  more 
than  the  mere  act  of  present  occupation  by 
right,  for  the  law  will  not  presume  a  wrong ; 
and  that  possession  is  Just  as  consistent  with 
a  present  Interest,  under  a  lease  for  years  or 
for  life,  as  in  fee.  From  the  very  nature  of 
the  case,  therefore,  It  must  depend  upon  the 
collateral  circumstances  what  is  the  quality 
and  extent  of  the  interest  claimed  by  the 
party;  and  to  that  extent,  and  that  only, 
will  the  presumption  of  law  go  in  his  favor." 
Rickord  V.  Williams,  20  U.  S.  69-105,  5  L.  Ed. 
398.  Now  the  proof  that  plaintiff  and  Its  pred- 
ecessors in  interest,  while  nsing  and  occupy- 
ing this  boom,  claimed  to  own  it  is  not  in- 
consistent witii  the  fact  that  it  was  built 
and  operated  under  a  license  from  the  shore 
owner,  for  It  was  not  a  boom  already  con- 
structed and  ready  for  use  that  Oilman  leas- 
ed to  Smith,  but  a  license  to  build  a  boom  at 
a  particular  place,  adjacent  and  abutting  up- 
on his  shore.  Smith  and  Lyons  did  In  fact 
own  the  boom,  but  maintained  It  by  license  of 
the  owner  of  the  abutting  prc^erty.  Plain- 
tiff has  indeed  shown  possession  of  the  boom 
and  a  claim  of  ownership  thereof,  but  noth- 
ing Independent  of  such  possesion  which  Is 
qualified  by  their  own  acts  and  declarations. 
Nor  is  sncb  claim  adverse  to  the  ownership 
by  the  state  of  the  fee  to  the  bed  of  the 
stream.  As  we  have  shown,  the  Inception  of 
this  claim  was  under  a  license  by  the  shore 
owner,  whose  right  is  subordinate  to  the  par- 
amount ownership  of  the  fee  by  the  state. 
The  two  rights  exist  together,  not  In  antago- 
nism to  one  another,  but  one  Is  snperior  to 
the  other ;  and  a  shore  owner,  or  one  by  bis 
license  occupying  and  using  a  portion  of  a 
navigable  stream  adjacent  to  the  shore  for 
booming  logs,  must  be  presumed  to  do  so  un- 
der his  riparian  right,  and  not  as  one  claim- 
ing to  be  the  owner  of  the  bed  of  the  stream. 
Until  It  is  shown,  then,  that  one  owning  and 
operating  a  boom  for  holding  and  storing  logs 
Id  front  of  the  property  of  a  shore  owner  has 
explicitly  and  openly  disclaimed  any  and  all 
holding  under  the  presumed  riparian  right, 
and  has  unequivocally  asserted  ownership  of 
the  bed  of  the  stream,  and  brought  some  no- 
tice to  the  state  of  that  claim,  the  statute 
could  not  begin  to  mn  against  It  so  as  to  di- 
vest It  of  its  title,  if  Indeed  in  any  erent  It 
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could  be  divested  of  the  title  to  the  bed  of  a 
navigable  stream  b7  adTerse  possession,  which 
baa  recently  been  doubted  by  this  court 
Tnilllnger  v.  Howe  (Or.)  97  Pac.  548. 

This  conclusion  reduces  tbe  matter  attempt- 
ed to  be  litigated  to  the  right  to  the  con- 
tinned  enjoyment  of  a  franchise,  granted  by 
an  abutting  owner  to  another,  to  operate  a 
boom  In  a  navigable  stream  adjacent  to  his 
property,  which  right,  as  a  thing  distlngnlsh- 
ed  from  appropriation  and  occupation  of  the 
soil  under  the  water,  is  an  Incorporeal  here- 
ditament, for  the  possession  of  which  an  ac- 
tion In  ejectment  will  not  lie.  15  Cyc.  16; 
Pariter  v.  West  Coast  Packing  Co^  17  Or. 
610,  21  Pac  822.  5  li.  R.  A.  61. 

This  conclusion  renders  It  unnecessary  that 
we  should  consider  any  of  the  other  errors 
assigned,  and  calls  tor  an  affirmation  of  the 
jodsmemt 


STATE)  V.  H0R8BMAN. 
(Supreme  Court  of  Oregon.    Nov.  24,  1908.) 

1.  CaiiaNAL  Law      42S*)— Bvxdeitob— AoTS 

Of  CONSPrBATOBS. 

When  the  fact  of  a  cootplracy  has  been  es- 
tablished, the  acts  and  declarationf  of  one  con- 
■l^rator  m  furtherance  of,  or  made  with  leference 
to,  tbe  common  design,  are  admissible  in  evi- 
dence against  his  associates. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  989 ;  Dec.  Dig.  {  423.*] 

2.  HouioinB  (S  190*)  —  EIvideitcb— SsTLr-DB- 

rKBtSE  —  ThBEATS— AOHIBSIBCUTT— RBASON 

roB. 

EJvIdence  of  threats  is  relevant  because  It 
tends  to  illustrate  tbe  feeling  of  tbe  person  killed, 
injored,  or  alleged  to  have  been  making  an  at- 
tack on  accused,  and  proof  of  the  communication 
of  tbe  menace  is  admissible  in  a  prosecution  for 
the  homicide  or  for  tbe  assault,  for  that  it  serves 
to  show  that  tile  defendant,  being  aware  of  such 
feeling,  was  Jnitified  in  action  with  reference 
to  It. 

[Ed.  Note.— For  other  cases,  see  Homldde, 
CenL  Dig.  H  390-418 ;  Dee.  Dig.  f  190.*] 

8.  Homicide  (J  187*)  —  Evidence— Self- Db- 
rBNSB— Thbbats  bt  a  Thibd  Pebson. 
In  a  prosecution  for  h(Hnlcide,  in  which  it 
was  shown  that  the  killing  occunea  after  an  al- 
texeatlon  in  which  defendant  was  severely  beat- 
en by  deceased  in  the  presence  of  a  third  person, 
and  while  deceased  and  the  third  person  were 
advancing  upon  the  defendant  in  a  threatening 
manner,  evidence  of  threats  by  the  third  per- 
son at  a  previous  time,  which  had  been  com- 
municated to  the  defendant  before  the  killing, 
is  admissible  on  the  Issue  of  self-defense,  thoagh 
no  oonspiracy  was  proven  between  tbe  deceased 
and  the  third  person. 

[Ed.  Note.— For  other  cumb,  see  Homicide, 
Dec.  Dig.  1 187.*] 

Appeal  from  Circuit  Court,  TJmatUla  Coun- 
ty; H.  J.  Bean,  Judge. 

Qeorge  L.  Horseman  was  convicted  of  man- 
Slanghter.  and  Avpeala.  Reversed,  and  new 
trial  ordered. 

James  H.  Raley  and  James  A.  Fee,  for 
iq^prilant  O.  W.  Pbelpa,  Dlat  At^.,  and 
A.      Crawford,  Atty.  Oen.,  for  the  Btat& 


MOORE.  J.  The  defendant,  George  L. 
Hors^an.  was  convicted  of  the  crime  of 
manslaughter,  alleged  to  have  been  commit- 
ed  In  Umatilla  county,  May  11,  1907,  by 
shooting  at  and  killing  Clarence  McBroom, 
and  be  appeals  from  the  judgment  which 
followed.  His  counsel  assert  that  the  kill- 
ing was  done  in  s^f-defense,  and  contend 
that  errors  were  committed  In  refusing  to 
receive  evldoice  of  threats  made  against 
Horseman's  life  by  William  Curtwrlght,  who, 
at  the  time  of  the  homicide,  was  also  advan- 
cing. It  is  maintained,  in  a  threatening  man- 
ner towards  and  near  tbe  defendant;  and 
In  refusing  to  charge,  as  requested,  in  relation 
to  such  threats  and  to  the  concert  of  action. 

As  tending  to  show  a  mutuality  of  purpose 
on  the  part  of  McBroom  and  Curtwrlght  to 
molest  the  defendant.  It  Is  deemed  essential 
to  state  with  some  degree  of  particularity 
the  tatter's  theory  of  the  case  as  developed 
by  him  and  his  witnesses  at  the  trial.  The 
testimony  shows  that  In  December,  1006,  pur- 
suant to  a  written  request  from  the  county 
Judge  of  Umatilla  county,  the  defendant  no- 
tified McBroom  to  remove  some  of  his  wire 
fencing  which  had  fallen  In  the  public  high- 
way. Because  Horseman  was  not  the  road 
supervisor,  this  request  made  McBroom  very 
angry,  and  he  applied  to  tbe  defendant  vile 
and  opprobrious  epithets,  ordered  him  to  get 
off  the  horse  he  was  riding,  and  threatened 
to  beat  him.  Horseman  rode  away,  and  Mc- 
Broom, moanting  a  horse,  followed  him  about 
75  yards,  when  he  met  Curtwrlght,  to  whom 
he,  referring  to  the  defendant,  said:  "If 
you  will  go  with  me,  I  will  catch  him,  pull 
him  off  his  horse,  and  beat  him  to  death." 
The  next  day,  while  the  defendant  was  wa- 
tering stock  near  a  f^ee,  he  heard  a  horse 
coming,  and,  looking  up,  saw  McBroom,  who, 
with  an  oath  and  vile  words,  said,  "I  have 
got  you  now,"  and,  dismounting,  he  approach- 
ed the  fence,  but  was  prevented  from  climb- 
ing over  It  by  demonstrations  made  by  Horse- 
man with  a  pocketknife.  McBroom  then  got 
upon  his  horse  and  rode  away,  saying  he 
would  kill  the  defendant,  and  soon  there- 
after Curtwrlght  passed  the  place  carrying 
a  rifle.  From  tbat  time  until  the  homicide, 
whenever  Horseman  saw  McBroom  passing 
along  the  highway,  be  avoided  him. 

The  defendant  and  nearly  all  the  witnesses 
who  appeared  at  the  trial  herein  are  stock 
raisers,  and  at  a  meeting  of  men  engaged 
In  that  business,  held  at  Heppner  In  Feb- 
ruary, 1907,  to  secure  from  an  agent  of  tiie 
general  government  permission  to  pasture 
stock  on  a  forest  reserve,  Curtwrlght,  In 
tbe  presence  of  Others,  made  threats  against 
Hors^an,  the  language  of  which  was  not 
permitted  to  be  given  In  evidence,  on  the 
ground  that  no  conspiracy  had  been  establish- 
ed between  him  and  McBroom;  but,  for  the 
irarpofle  ot  showing  Curtwrlghf  ■  hostility 
aa  a  witness,  tbe  oonrt  allowed  testimony 
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to  be  Introduced  to  tbe  effect  tbat  lie  had 
made  threats  as  asaerted.  The  d«teadant*B 
coansel  thereupon  stated  that,  if  tbe  wit- 
nesses were  permitted  to  answer  the  que»^ 
tiona  propounded  to  themt  they  would  testf- 
fy'  that  at  the  Heppner  meeting,  in  which 
Horseman  took  an  active  part,  Gurtwrlght 
said  in  their  presence :  "If  my  cattle  do  not 
go  on  that  range,  It  is  Horseman  that  Is  to 
blame  for  it,  and  he  wlU  never  see  the  Potts 
again"— meaning  thereby  tbe  neighborhood 
near  wblcb  the  defoidant  lived.  This  offer 
was  rejected,  and  an  exception  saved.  The 
threat  so  imputed  to  Curtwrlght  was  com- 
municated to  the  defendant  prior  to  the  homi- 
cide. Horseman  circulated  a  petition  In  the 
vldnlty  of  the  Potts,  calling  a  meeting  to  be 
held  at  the  Guzdane  schoolhouse.  May  11, 
1907,  for  the  purpose  of  employing  men  to 
ride  after  and  care  for  their  stock  that  sea- 
son, and  of  dividing  the  range  between  the 
8to(^  and  the  sheqimen.  McBroom,  on 
March  28,  1907,  In  conversing  with  George 
Taylor,  had  said  <tf  Horseman,  "I  will  kill 

the  son  of  a  b  before  the  summer  is  over 

with,"  and  about  the  same  time  had  told 
frank  Hlnkle  that  he  was  going  to  whip 
the  defendant  On  May  lOtb  of  that  year, 
he  Informed  Anthony  Gorley  that  he  expect- 
ed  to  attend  the  stock  raisers'  meetli^,  to 
be  held  tbe  following  day,  and  then,  refer* 
ring  to  Horseman,  said :  "I  am  going  to  give 

him  a  lifting  and  a  Q  d  d  d  good  wie." 

It  does  not  RV^pax  tbat  tither  of  these  threats 
was  communicated  to^the  defendant  befwe 
the  shooting. 

McBroom  lived  on  a  homestead  about  a 
half  of  a  mile  nwtbeast  of  the  schoolhouse 
mentioned,  and  Ourtwrlght,  whose  brother 
married  a  sister  of  McBroom,  lived  near  tbe 
latter.  McBroom  and  Ourtwrlght  tm  May 
11,  1907,  passed  the  scboolhonse  at  an  early 
hour,  and  went  sonthwest^ly.  to  the  homes 
of  Daniel  Hicks  and  of  James  Hall,  who  were 
McBroom's  brothers-in-law,  and  these  fonr 
men  went  In  company  across  the  fields  to 
tbe  scboolhonse,  to  attend  the  meeting.  The 
defendant  reached  the  place  of  assembly 
prior  to  their  arrival,  however,  and,  the 
morning  being  cool,  he  assisted  In  building 
a  fire  In  the  stove.  Thereafter  be  went  out- 
side of  the  building,  the  door  of  which  Is  In 
the  east  end,  and,  as  he  was  shaking  bands 
with  a  neighbor,  he  was,  without  any  notice 
or  warning,  stmck  a  violent  blow  under  the 
ear  by  a  person  whom  he  found  out  to  be 
McBroom,  who,  with  Ourtwrlght,  Hicks,  and 
Hall,  came  around  the  southeast  corner  of 
the  house.  Horseman  is  past  middle  life, 
and  at  the  time  of  the  encoxmter  was  111, 
while  McBroom  was  only  23  years  old,  weigh- 
ed about  180  pounds,  and  was  quite  vigor- 
ous. McBroom  severely  bit  the  defendant's 
thumb,  stmck  him  In  the  face  with  his  fists, 
threw  blm,  and  continued  the  castigatlon. 
Horseman,  at  the  beginning  of  the  attack, 
and  repeatedly  while  It  was  in  pn^nress, 
urged  the  men  who  wltnened  it  to  take  Mc- 


Broom away,  and  one  et  them  attaniited 
to  comply  with  the  re^piest,  but  was  pre- 
vented from  doing  so  by  Hall,  who  said  ot 
his  brother^ln-law,  "Let  him  beat  Um  jxp 
awhU&"  Finally,  <me  of  the  men  presaat 
■aid  to  HalU  in  referring  to  MtSroom.  "If 
you  don't  take  blm  off,  ru  kick  him  off," 
and  thereupon  Hall  txiUl  his  brotber>ln-Iaw 
to  get  ap,  which  order  be  obeyed.  Tbe  Injury 
Inflicted  upon  Horseman  waa  two  teeth 
knocked  loose,  his  Up  nearly  cat  in  two.  hia 
nose  ■lightly  broken,  his  thumb  and  hand 
lacerated,  and  a  contusion  made  on  bis  back 
In  the  n«lon  <tf  his  kidneys,  as  a  result  of 
which,  on  several  occasions  Immediately 
thereafter,  he  passed  bloody  urine.  After 
the  attack.  McBrottn  went  Into  tbe  school- 
house,  and,  while  Horseman  was  washing 
the  blood  from  the  bmlsea  on  his  face,  Curt- 
wrlght walked  back  and  forth  behind  the  de- 
fmdant,  abusing  and  corsing  him— calling 
him  all  klnda  of  vile  and  opprobrious  name^- 
and,  reforring  to  the  beating  which  he  had 
received,  said:  "Yoa  *  *  *,  you  haven't 
got  half  what  you  will  get"  He  further 
observed  that,  If  he  caught  the  defendant 
driving  his  cattle  again,  he  would  never 
drive  any  other  person's  stock.  McBroom 
remained  in  the  building  about  10  minutes; 
wbeu  discovering  that  In  tbe  encounter  he 
had  loBt  a  pocketknife,  he  went  outside  to 
look  for  it  He  and  Ourtwrlght,  each  cursing 
and  abusing  Horseman,  advanced  toward  him, 
one  on  the  right  and  the  other  on  the  left, 
when  Curtwrlght  alluding  to  a  weapon  wbldi 
he  knew  the  defendant  <arrled,  said,  "Xou 

G  d  d  d  son  of  a  h— ,  I  will  shove 

tbat  gun  up  yon,"  and  McBroom,  alluding  to 
the  firearm,  r^arked,  "I  will  make  you  eat 
it"  As  they  advanced,  Ourtwrlght  assumed 
a  threatening  attitude,  and  It  appeared,  as 
detailed  by  a  witness,  tbat  be  was  going  to 
attack  the  defendant,  who  tben  stei^ied  back 
two  or  three  pacea  and  told  than  to  stay 
away  from  him.  McBroom,  as  another  wit- 
ness declared,  acted  as  if  he  were  going  to 
make  a  run  upon  the  defendant  At  that 
time  McBroom  had  his  liand  in  bis  pocket, 
and,  as  be  attempted  to  withdraw  It  Horse- 
man, fearing  from  the  severe  beating  which 
he  had  received,  and  from  the  threats  of  bis 
assailants  which  had  been  communicated  to 
him,  that  his  life  was  in  danger,  fired  at  and 
immediately  killed  McBroom. 

The  forgoing  is  believed  to  be  a  fair  syn> 
opsls  of  the  material  testimony  illustrating 
the  defendant's  theory  of  the  case.  The  evi- 
dence offered  by  the  state,  however,  tended 
to  show  that,  after  tbe  first  encounter,  as 
McBroom  was  leaving  the  school  grounds  for 
bis  home,  Horseman,  smarting  under  the 
punishment  which  he  bad  received,  and  in- 
stigated by  the  taunts  as  to  bis  coirardllness 
In  respect  to  the  use  of  a  deadly  weapon, 
drew  his  gun  and  pointed  it  at  McBroom's 
ba<^  whereupon  Hldos,  (Swerving  the  move- 
ment, shouted  to  tbe  defendant:  "Don't  do 
that  Georgel  Dont  do  tbatr'   Upon  heai^ 
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lug  which  MeBroom  turned  toward  Horse- 
man jDBt  In  time  to  receive  the  ehot  In  the 
face. 

The  defendant's  connsel  requested  the  court 
to  give  the  following  InstructlonB :  "In  deter- 
mining Aether  the  defendant  acted  as  a  rea- 
onable  man,  and  whether  he  had  reasonable 
gnmnd  to  apprehrad  death  or  great  bodily 
harm  at  the  hands  of  tiie  deceased  at  the 
time  he  flred,  I  Instroct  jou:  Yoa  have  a 
right  to  take  Into  consideration  the  threats 
made  by  (Cortwright  and)  the  deceased.  If 
any,  against  the  defendant  [and  conunonlcat- 
«d  to  the  defoidant],  the  assaiilt  made  npon 
him  by  the  deceased,  the  language,  attitude, 
and  bearing  of  (Curtwrlg^t  and)  McBroom  at 
the  time  the  shot  was  fired,  and  all  the  other 
facts  and  drcumstancea  known  to,  (or)  [andj 
believed  by,  the  defendant  at  that  tlm^ 
touching  the  danger  In  which  he  believed 
himself  at  that  time  to  be  placed.  Mere 
threats  will  not  justify  a  killing  in  self-de- 
fense, and  tf  the  Jury  find  from  the  evidence 
that  (both  Cnrtwrl^t  and)  McBroom  had 
made  threats  against  the  life  of  the  defend- 
ant prior  to  the  shooting  of  the  deceased, 
and  you  further  find  that  these  threats  had 
been  communicated  to  the  defendant,  and  if 
yon  further  find  that  (at  the  time  of  the  kill- 
ing McBroom  and  Curtwrlght  were  acting 
together,  and  that)  McBroom,  a  short  time 
in-Ior  to  the  killing,  had  made  a  violent  as- 
sault upon  the  defendant,  and  that  (they 
were)  [he  was]  using  violent,  abusive,  and 
threatening  language  towards  the  defendant, 
bnt  the  evidence  leaves  the  jury  In  doubt 
aa  to  what  the  acts  of  the  deceased  were  at 
tlie  Instant  the  shot  was  flred,  or  as  to  what 
the  defendant  might  properly  apprehend  In 
reflect  to  the  intentions  of  the  deceased, 
the  Jury  are  entitled  to  consider  the  threats 
In  connection  with  other  evidence  In  deter- 
mining what  apprehension  might  reasonably 
arise  in  tbe  mind  of  the  defendant  from  the 
conduct  of  the  deceased  (and  what  the  mo- 
tive of  the  deceased  and  of  CHirtwrlght  was 
In  making  the  attack,  if  any)."  The  court 
declined  to  give  the  requested  charges,  but, 
striking  out  the  words  Included  within  the 
parentheses,  and  inserting  those  contained  in 
the  brackeba,  as  above  indicated,  Instructed 
the  Jury  In  the  language  as  revised,  and  an 
exceptlcm  was  reserved.  The  court,  by  elim- 
inating from  the  requested  Instuctlons  all 
reference  to  the  threats  Imputed  to  Curt- 
wrlght and  to  the  conduct  attrlbnted  to  him 
that  might  be  directed  against  or  injurious 
to  Horseman,  pursued  the  order  of  practice 
adopted  when  evidence  of  the  threats,  al- 
leged to  have  been  made  at  Heppner,  were 
first  sought  to  be  Introduced,  basing  Its  ac- 
tion on  the  doctrine  that  the  testimony  of- 
fered did  not  establish  a  conspiracy  between 
Cnrtwrlght  and  McBroom  to  molest  the  de- 
fendant. As  the  exceptions  thus  taken  prac- 
tically present  but  one  question,  the  action 
of  the  court  ctwiplalned  of  will  he  treated  as 
a  rini^  allied  error. 


The  legal  principle  which  the  court  evi- 
dently invoked  in  the  case  at  bar  finds  ex- 
pression In  ttie  following  language:  "When 
the  fact  of  a  conspiracy  has  been  proved  or 
established  by  reasonable  Inference,  the  acts 
and  dedaraticms  of  one  conspirator  In  fur- 
therance of,  or  made  with  reference  to,  the 
common  design,  are  admissible  in  evidence 
against  his  associates."  6  Am.  &  Eng.  Ency. 
Law  (2d  Ed.)  866.  If  the  purpose  of  produc- 
ing testimony  relating  to  the  threats  alleged 
to  have  been  made  by  Ourtwrlght  at  Hepp- 
ner against  the  life  of  Horseman  was  to 
impute  such  menace  to  McBroom,  so  as  to 
justify  shooting  him,  npon  his'  making  a 
hostile  demonstration  towards  the  defend- 
ant, in  the  absence  of  Cnrtwrlf^t,  the  ac- 
tion of  the  court  In  ezdudtng  the  evidence 
offered,  and  In  refusing  to  charge  the  Jury 
as  requested,  might  be  upheld.  We  do  not 
understand  that  evidence  of  the  threats  al- 
lied to  have  been  made  at  Hepimer  was 
put  forward  for  that  purpose,  but  solely  to 
explain  Gurtwrlghfs  animus  In  making  ad- 
vances In  a  threatening  attitude  towards 
Horseman,  and  to  ascertain.  If  pMSlble,  the 
reasonable  apprehension  which  the  defend- 
ant entertained  when  he,  with  knowledge  of 
such  threats,  saw  Curtwrlght  approaching. 
Evidence  of  threats  Is  relevant,  because  it 
tends  to  illustrate  the  feeling  towards  the 
defendant  of  the  person  killed,  injured,  or 
alleged  to  have  been  making  an  attack  upon 
the  accused,  and  proof  of  the  communication 
of  the  menace  is  admissible  in  a  pnwecutlon 
for  the  homicide  or  for  the  assault,  for  that 
it  serves  to  show  that  the  defendant,  being 
aware  of  such  feeling,  was  Justified  in  act- 
ing with  reference  to  it  State  v.  Nelson, 
68  Kan.  566,  7S  Paa  BOB,  1  Am.  &  Bag. 
Ann.  Cas.  46& 

It  is  possible  Cnrtwr^t  knew,  when  he 
went  to  the  schoolhouse  on  the  day  of  the 
homldde,  that  Horseman  was  to  be  punish- 
ed severely,  because,  assuming  to  act  as 
road  supervisor,  he  requested  McBroom  to 
remove  his  wire  fencing  from  the  public 
highway.  The  latter  was  not  alone  at  the 
time  he  was  shot;  nor  was  he,  so  far  as 
disclosed  by  the  testimony  bereln,  acting  for. 
or  as  the  agent  of.  Curtwrlght,  so  as  to  re- 
quire any  proof  whatever  of  a  conspiracy 
existing  between  them  before  evidence  of 
the  threats  alleged  to  have  been  made  by 
(Curtwrlght  was  admissible.  Curtwrlght  was 
not  the  agent  of  McBroom,  but  a  principal 
acting  for  himself  when  advancing  in  a 
threatening  manner  upon  the  defendant  at 
the  time  the  fatal  shot  was  fired,  and.  If 
Curtwrlght  had  been  the  victim,  his  com- 
municated threats,  made  against  the  defend- 
ant, would  unquestionably  have  be&i  ad- 
missible In  evidence  so  as  to  discover.  If 
poaslble,  the  letter's  reasonable  apprehen- 
sions when  he  saw  his  adversary  approach- 
ing. It  may  be  that  Curtwrlght  was  a  ccm- 
splrator  and  had  agreed  to  aid  McBroom  la 
administering  to  Htnaeman  a  Tlolent  diaa- 
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tlaement;  bat.  If  sncta  tmlawful  combination 
had  been  consummated,  it  would  have  been 
unneceasary  to  eatabUah  the  fact,  except  by 
Inference,  which  the  jury  had  the  right  to 
deduce  ttwD  Curtwright's  conduct  at  the 
time  of  the  homicide,  for,  if  he  were  present 
as  an  aider  and  abettor  In  malting  the  final 
attaclE,  be  would  be  a  principal,  although 
McBroom,  by  placing  hia  hand  in  his  pocket 
and  attempting  suddenly  to  withdraw  it, 
made  the  more  hostile  demonstration.  State 
T.  Nargashian,  26  R.  I.  294,  68  Ati.  953.  106 
Am.  St  Rep.  715,  3  Am.  &  Bug.  Ann.  Gas. 
1026.  Thus,  in  Cartwrlght  r.  State,  16  Tex. 
App.  478,  4e^I,  49  Am.  Rep.  826,  Mr.  Justice 
WlLIson,  in  commenting  upon  an  instructiou 
given  in  a  similar  case,  says:  "Again,  the 
right  of  self-defense,  by  the  charge,  is  re- 
stricted to  defense  agatnst  the  violence  of 
deceased  alone.  Under  the  facta  of  this  case 
it  was  errOT  to  thus  restrict  it.  There  were 
two  otber  persons  present,  apparently  act- 
ing with  deceased,  one  of  whom  was  armed 
with  a  gun.  If  these  persons  were  acting 
with  the  deceased  in  an  attadc  upon  the 
defendant,  or  If  they  or  either  of  them  made 
an  attack  upon  defendant,  deceased  being 
present  and  acting  with  them  In  such  man- 
ner as  to  make  him  a  principal  In  such  at- 
tack, or  if  the  appearances  were  such  as  to 
cause  In  the  mind  of  the  defendant  a  rea- 
sonable belief,  and  did  cause  such  belief, 
that  the  deceased  was  a  party  to  the  attack 
uiMin  him,  or  which  was  about  then  to  be 
made  upon  him,  by  all  or  either  of  said  per- 
sons, then  defendant's  right  of  self-defense 
would  extend  to  tbe  acts  of  each  and  all 
of  the  party,  because  the  violence  of  one  of 
tbem  would  be  that  of  all."  In  Jones  t. 
State,  20  Tex.  App.  666,  671,  the  plahitltT  in 
error  was  convicted  of  an  aggravated  assault 
and  battery  committed  upon  E.  Stringer,  and 
appealed.  At  bis  trial  testimony  was  in- 
troduced tending  to  show  that  in  an  encoun- 
ter Stringer  struck  Jones,  knocking  him 
down,  and  as  he  fell  a  pistol  was  fired  from 
the  direction  in  which  Stringer  and  others 
were  standing.  Stringer  thereupon  advanc- 
ed upon  Jones,  who  fired  upon  and  wounded 
him.  An  Instruction  limited  the  right  of 
self-defense  to  the  attack  made  by  Stringer 
alone,  and  did  not  include  immunity  from 
the  actions  of  other  persons  who  were  with 
him  at  the  time,  of  tbe  assault  In  revers- 
ing the  Judgment  Mr.  Justice  Hurt  comments 
upon  this  part  of  the  charge  as  follows: 
"Now,  If  those  persons  were  acting  with 
Stringer  in  an  attack  npon  defendant  or  if 
they  or  either  of  them  made  an  attack  upon 
defendant  Stringer  being  present  and  act- 
ing with  them  in  such  manner  as  to  make 
him  a  principal  to  such  attack,  and  If  tbe 
appearances  were  such  as  to  cause  in  the 
mind  of  defendant  a  reasonable  belief,  and 
did  caum  such  belief,  that  Stringer  was  a 
party  to  the  attach  made  upon  him,  or  which 


was  abont  to  be  made  npon  him,  by  all  or 
either  of  such  parties,  the  defendant's  right 
of  self-defense  would  extend  to  the  acts  of 
each  and  all  of  the  party,  because  the  act 
of  one  would  be  that  of  all."  So,  too,  in 
State  T.  Adler.  146  Mo.  18,  47  8.  W.  794,  in 
a  prosecution  for  murder,  In  which  the  plea 
of  self-defense  was  relied  upon,  it  was  ruled 
that  where  there  Is  evidence  tending  to  show 
that  at  the  time  defendant  shot  deceased, 
be  was  being  pursued  by  blm  and  a  large 
number  of  angry  and  excited  people,  at  least 
one  of  whom  had  an  open  knife  In  his  hand, 
another  a  pistol,  and  others  parts  of  bricks, 
an  instruction  that  restricted  the  right  of 
defendant  to  defmd  himself  against  the  as- 
sault of  tbe  deceased  alone  was  too  narrow. 

The  court  erred  in  refusing  to  give  the  in- 
structions as  requested,  and  in  rejecting  ev- 
idence of  Cnrtwrlght's  threats,  which  ne- 
cessitates a  reversal  of  the  Jodgment.  A  new 
trial  Is  tlier^ore  ordered. 


SMITH  T.  HICKS. 

(Supreme  Court  of  New  Mexico.   Sept  2,  1908.) 

1.  Afpeal  and  BBBoa  (J  960*)— Review— 

DlSCBETIOM    OF    COOBT  —  StBIKIMO  OOT 

Plbadiitob. 

He  coart's  refusal  to  strike  out  portions 
of  a  complaint  as  redundant  or  as  lesal  conrln- 
sions  will  not  be  reviewed  where  not  prejudicial 
to  tbe  sabstantial  rights  of  the  movin?  party. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  3833 ;  Dec.  Dig.  j  960.*] 

2.  Watebs  and  Wateb  Coubbes  (i  158*) — 
Leases — CoNarBncnow- '*Fubnibh.** 

A  lease  provided  that  "party  of  the  first 
part  agrees  to  fnrnlsh  water  sufficient  to  irri- 

?:ate  land  above  described ;  said  water  to  come 
rom  an  artesian  well  located  on  land."  Held, 
that  the  word  "famish'*  was  nsed  In  the  sense 
of  "deliver"- that  is,  to  pzovide  with  tbe  right 
of  possession  and  use— and  the  covenant  was  not 
complied  with  where  the  lessor  had  a  well  dug 
and  the  contractor  locked  it  bo  th»fthe  leasee 
could  not  zet  water  therefrom  without  break- 
ing the  \oa,  and  thereby  IncurrlDg  danger  ct 
litigation,  or  by  bringing  legal  proceedings. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses.  Dec.  Dig.  {  158.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4.  pp.  3010-3013.] 

8.  Dauages  (5  112*)- Gbowibo  Cbops— Dk- 

BTBUCnON. 

Where  a  lessor  by  breach  of  his  covenant 
to  furnish  water  for  irrigatimi  caused  tbe  de- 
struction of  the  lessees'  growing  crop  to  the  ex- 
tent of  rendering  it  worthless,  the  measure  of 
damages  was  the  valae  of  the  crop  at  the  closest 
market,  at  maturity,  less  the  cost  of  labor  and 
attention  that  would  have  been  necessary  to 
raiw  and  market  it  there. 

[Ed.  Note.— For  other  cases,  see  Damagsa, 
Cent.  Dig.  ft  281 ;  Dec  Dig.  8  112.*J 

4.  Dauaqes  (5  174*)— Gbowiwq  Chops— Evi- 
dence. 

In  estimating  the  damages,  evidence  of  the 
value  (tf  matnrM  crops  of  like  kind  planted 
la  tbe  same  neighborhood  was  competent 

[Bd.  Note.— For  otber  cases,  see  Damages, 
Cent  Dig.  I  464;  Dea  Dig.  |  174.*] 


•For  othsr  nam  sss  nms  ttqds  and  ssetloa  NUMBER  la  Dsc  *  An.  Digs.  U07  to  tetst  A  Raportar  InJtass 
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5.  Watkbb  and  Watbb  Coubsbs  (I  158%  •)— 
I^BBS— Action  fob  Bbbach— Stidbhob. 
In  an  action  for  breach  of  a  covenant  in  a 
I«aBe  to  fnniisli  wat»  for  irrigation,  evidence 
held  Buffieient  to  laroort  a  jndpnent  for  plain- 
tiff. 

[Ed.  Note.~For  other  cases,  see  Waters  and 
Water  CourBes.  Dec.  IMg.  $  1581^.*] 

Appeal  from  District  Court,  Chaves  Goun- 
t7 ;  before  Justice  William  H.  Pope. 

Action  b7  S.  C.  Smith  asalnst  Darius 
Hides.  Judgment  for  plaintiff,  and  defendant 
qipealB.  AflSrmed. 

nils  Is  a  salt  for  damages  brought  by  the 
appellee  8.  O.  Smith,  hereinafter  called 
"plaintiff,"  against  Darius  Hicks,  appellant, 
hereinafter  caUed  "deftaidant,"  upon  qpedal 
covenant  In  a  lease  to  famisb  water,  which 
plalntlfl  alleges  was  broken  by  defmdant. 
Tbe  complaint  alleges  that  on  March  IS, 
1906^  tbe  defendant  leased  to  plaintiff  a  c^ 
tain  qnarter  section  of  land  in  Chaves'  coonty, 
N.  M.,  containing  160  acres  of  land,  for  one 
year,  and  agreed  to  fumlA  water  sufficient 
for  the  irrigation  of  the  land  leased  from  a 
certain  artesian  well  to  be  sank  on  a  portion 
of  the  premises,  in  consideration  of  whldi 
the  plaintiff  was  to  prepare  and  seed  said 
lands  in  certain  crops,  properly  cnltlvate  and 
Irrigate  said  crops,  and  deliver  to  defendant 
the  share  falling  to  him  at  Dexter,  N.  M., 
and  that  plaintiff  performed  said  contract  on 
his  part,  but  defendant  failed  to  furnish  the 
water  as  contracted  for  in  tbe  lease,  and  by 
reason  of  such  fiiilure  the  crop  died,  with 
the  result  that  plaintiff  was  damaged  in  the 
sum  of  $1,000.  To  tbe  complaint  defendant 
directed  a  motitm  to  strike  out  certain  por- 
tions as  legal  conclusions  and  surplusage, 
which  motion  was  overruled,  and  defendant 
answered.  The  defendant  answered,  denying 
all  tbe  material  all^tltms  contained  in  the 
complaint;  denied  that  be  failed  and  refused 
to  famish  plaintiff  with  water  wlOi  which  to 
irrigate  the  crop;  and  alleles  compliance  with 
the  terms  of  the  lease  contract;  alleges  that 
lie  caused  to  be  brought  in  on  June  0,  1000, 
an  artesian  well  located  on  the  northwest 
comer  of  the  land  described  in  tlie  lease 
with  water  sufficient  to  irrigate  the  whole  of 
said  demised  premises,  and  that  plaintiff,  be- 
ing in  full  charge  of  said  demised  premises, 
negl^ntly  permitted  and  allowed  tbe  well 
to  be  lodted  np.  and  &lled  and  refosed  to 
use  the  waters  thereof  to  Irrigate  the  cfops; 
that  plalntUTs  failure  and  refusal  to  secure 
the  water  was  not  the  fault  or  neglect  of  the 
deCmdant,  but  that  at  the  time  plaintiff  and 
defendant  entered  into  tbe  lease  the  plaintiff 
had  full  knowledge  that  ttie  water  to  be 
famished  with  which  to  Irrigate  the  crops 
wss-  to  come  from  the  well  then  being  bored, 
and  that,  In  addition  to  tbe  well  funlsbed 
by  defendant,  defendant  notified  plaintiff  be- 
fore and  after  the  weD  was  brous^t  in  not 
to  allow  llie  crop  to  die  for  la(^  of  water, 
that  defendant  would  pay  extra  far  water 


from  neighboring  claims,  and  that  plaintiff 
negligently  and  willfully  abandoned  the  prem- 
ises on  June  15, 1900,  and  rented  other  lands 
and  refused  to  cultivate  the  lands  of  the  de- 
fendant, and  failed  to  use  the  water  furnish- 
ed by  the  defendant  from  the  artesian  well. 
The  defendant  further  alleged  by  way  of 
counterclaim  that  plaintiff  was  Indebted  to 
him  In  the  sum  of  f  100  as  stipulated  damages 
provided  for  in  the  lease  because  of  his  al> 
leged  breach  of  contract  The  plaintiff  de- 
nied the  new  matter  set  up  in  the  answer 
and  reply.  The  cause  was  tried  to  a  Jury 
upon  the  issues  thus  made,  which  resulted  In 
a  verdict  In  favor  of  the  plaintiff,  and  his 
damages  were  assessed  In  the  sum  of  $362.60. 
Whereupon  defmdant  filed  a  motion  for  a 
new  trial,  wblcfa  was  overruled,  and  he  prose- 
cutes tills  appeaL 

Scott  &  Dtmn,  for  appellant.  Fatten  4 
QlU}anyt  for  appellee. 

HcFIB,  J.  (after  stating  tiie  facte  as  abov^. 
The  first  error  assigned  is  upon  the  overml- 
ing  at  defendant's  motion  in  the  lower  court 
to  strike  out  portions  of  the  complaint  as  be- 
ing redundant  or  legal  contusions.  There 
was  no  error  committed  In  the  overruling 
of  this  motion.  "But;  even  If  the  court  bad 
erred  in  overruling  the  motion,  a  reversal 
of  the  Judgment  would  not  follow.  A  par^ 
has  no  absolute  right  to  have  his  adversaries* 
pleadings  pruned  to  suit  his  fancy.  A  re- 
viewing court  will  only  interfere  in  such  mat- 
ters where  It  appears  that  the  denial  of  a 
motion  to  correct  a  pleading  was  not  only 
erroneous,  but  prejudicial  to  the  substantial 
rights  of  the  moving  party.  Lincoln  Mort- 
gage &  Tn»t  Co.  V.  Hutchlns,  65  Neb.  158, 
TJi  N.  W.  588."  In  the  case  of  Ffttu,  Treas.. 
V.  Eetohum,  Attorney  a«ieral,  148  Ind.  580, 
47  N.  B.  927,  the  Supreme  Court  of  Indiana 
says  "that  this  court  has  r^Katedly  held  that 
the  overruling  by  the  court  below  of  a  mo- 
tion to  strike  out  a  part  of  a  pleading  Is 
not  on  appeal  an  available  error  here.  The 
reason  assigned  for  such  decision  is  tliat,  at 
most,  it  can  but  leave  surplusage  In  the  rec- 
ord, which  does  not  vitiate  that  which  Is 
good."  Hndelson  v.  First  Xat  Bank,  50  Neb. 
247,  76  N.  W.  570;  Coddlngton  v.  Canaday. 
157  Ind.  248,  61  N.  E.  567;  AtehlBon  By.  Co. 
V.  Harks,  11  Okl.  82,  «S  Pac.  900.  There  Is 
nothing  disclosed  by  the  record  In  this  case  to 
show  Oiat  the  defendant  was  prejudicially 
affected  1^  the  ruling  so  as  to  bring  the 
case  within  the  exertion  referred  to  In  some 
of  the  pases  above  tdted. 

While  there  are  several  asslgnmente  of 
error,  they  all  relate  to  the  four  remaining 
questions  In  this  case,  namely:  (1)  Did  the 
d^endant.  Hicks,  comply  with  his  covenant 
In  the  lease,  which  la  in  the  following  lan- 
guage: "Party  of  the  first  part  agrees  to 
furnish  water  sufficient  to  irrigate  land 
above  described;  said  water  to  come  from 
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an  artesian  well  located  on  land"?  (2)  Did 
the  court  enbmlt  to  the  jury  in  hl»  charge 
the  correct  measure  of  damages?  (S)  Was 
error  committed  In  the  OTermlti^  of  the  de- 
murrer of  the  evidence  and  refaaal  to  give 
peremptory  instructions?  (4)  Was  error  com- 
mitted In  overruling  the  motion  for  new  tri- 
al? We  will  coDsidw  these  qneatloiB  In  the 
above  order. 

Omslderlng,  th«i,  the  first,  It  Is  found  to 
be  based  upon  two  pan^aphs  of  ttte  court's 
charge,  and  the  refusal  of  the  court  to  give 
two  Instructions  requested  by  the  defend- 
ant in  the  court  below.  It  became  the  duty 
of  the  court  to  charge  the  jury  as  to  the 
meaning  of  the  def^danf  b  covenant  in  the 
lease,  "Party  of  the  first  part  agrees  to 
furnish  water  sufficient  to  irrigate  land 
above  described;  said  water  to  come  from 
an  artesian  well  located  on  land."  The 
undisputed  facts  are  that  at  the  time  the 
lease  was  entered  into  March  18,  1906,  work 
was  progressing  on  the  well  by  the  con- 
tractor Fisher.  The  crops  were  planted,  as 
agreed  upon.  In  April,  BCay,  and  the  last 
about  the  1st  of  June.  The  oats  came  up 
and  grew  to  be  from  two  to  three  Inches 
high,  alfalfa  two  to  eight  Inches  high,  Indi- 
an com  three  to  four  Inches  high.  All  of 
these  cropH  dried  up  and  died  for  want  of 
water  to  Irrigate  them.  The  final  flow  of 
water  was  struck  on  the  9th  day  of  June, 
and  on  the  same  day  the  contractor  Fisher 
capped,  put  a  chain  and  padlock  on,  and  lock- 
ed the  well  up  so  that  Smith,  the  lessee, 
could  not,  and  did  not  get  any  water  from 
the  well.  Smith  was  present  when  Fisher 
locked  the  well,  and  protested  verbally,  to 
the  extent  of  saying  that  he  would  break  the 
lock,  but  Fisher  replied  that  he  had  to  do  so 
to  get  a  settlement  with  Hicks,  and,  if  he 
broke  the  lock,  he  would  do  It  at  his  peril. 
There  was  some  correspondence  between 
Smith  and  Hldis,  who  had  gone  to  Illinois 
some  time  before  and  was  still  there,  in 
which  Hides  told  Smith  to  break  the  lock 
and  take  the  water;  Hicks  claiming  that  he 
did  not  owe  Fisher  anything.  Fisher  gave 
Smith  the  key  to  unlock  the  well  July  Sth. 
and  he  then  obtained  water,  and,  while  some 
of  the  maize  he  bad  planted  then  came  up 
and  continued  to  grow,  it  was  too  late  to 
mature.  The  frost  killed  it,  and  It  was 
worthless.  The  evidence  tended  to  show 
that,  although  the  crops  were  planted  and 
became  growing  crops,  they  were  total  loss 
to  the  plaintiff,  and  that  the  failure  of  the 
defendant  to  furnish  the  water  necessary 
as  provided  for  in  the  lease  was  the  caose  of 
the  loss.  Upon  this  branch  of  the  case  the 
court  charged  the  jury  as  follows:  "llie 
first  question  tm  you  to  determine  upon  go- 
ing to  your  Jury  room  Is  whether  there  has 
been  a  breach  of  the  contract  In  the  respect 
alleged;  that  Is,  whether  or  not  the  defend- 
ant failed  to  furnish  water  sufficient  to  ir- 
rigate the  crops  as  provided  by  the  lease 
here  from  the  artesian  well  located  upon  the 


premises.  The  court  Instructs  the  Jury  that 
plaintiff  by  the  terms  of  the  written  lease 
submitted  in  evidence  was  ^titled  to  one- 
half  of  the  hay  and  grain  that  might  be  pn^ 
duced  on  the  west  80  acres,  and  to  all  of 
the  hay  and  grain  produced  oa  the  east  80 
acres  of  the  premises  described  In  said  lease 
and  •  occupied  by  the  plaintiff  during  the 
year  1900,  and  that  by  the  terms  of  said 
lease,  the  defendant  was  bound  to  furnish 
snfflclent  water  for  the  Irrigation  of  the 
crops  planted  by  the  plaintiff  on  said  leas- 
ed premises,  and  If  you  find  from  the  evi- 
dence, defendant  failed  to  furnish  water 
snfflclent  to  Irrigate  the  crops  planted  by 
the  plaintiff,  and  that  plaintiff  lost  bis  crops 
on  said  premises  by  reason  of  the  failure  of 
the  defendant  to  furnish  water  sufficient 
for  the  Irrigation  thereof,  then  and  In  case 
you  so  find,  your  finding  should  be  for  the 
plaintiff.  The  court  Instructs  you  that  the 
term  used  In  the  lease,  'to  furnish  water 
sufficient  to  irrigate  the  land,  said  water 
to  come  from  an  artesian  well  located  on  the 
land/  means  In  law  the  duty  was  Imposed 
by  law  on  the  defendant  to  deliver  to  the 
plaintiff.  Smith,  for  the  Irrigation  purposes 
of  the  premises  occupied  by  him  under  the 
lease  in  evidence^  a  sufficient  water  source 
from  which  to  Irrigate  said  land.  It  does 
not  Impose  the  duty  upon  the  defendant  of 
being  constantly  In  attendance  for  the  pur- 
pose of  seeing  that  this  water  was  conveyed 
upon  the  premises,  nor  did  it  impose  upon 
the  defendant  the  duty  of  protecting  the  well 
from  trespassers  after  the  same  had  been 
completed  and  the  water  delivered  to  the 
plaintiff,  because  the  duty  rested  upon  the 
plaintiff  to  protect  himself  against  trespass- 
es, but  the  court  <dia^8  you  It  was  the 
duty  of  the  defendant  Mr.  Hicks  in  the  first 
instance  under  his  contract  to  fornlah  water 
sufficient  to  Irrigate  the  land,  said  water  to 
come  from  an  artesian  well  located  on  the 
land.  It  was  his  duty  to  deliver  water  from 
said  well  to  the  plaintiff,  Smith,  for  the 
Irrigation  of  the  premises  occupied  by  blm 
under  the  lease  In  evldoice.  Now,  the  court 
charges  you  that  If,  in  case  yon  find  that 
the  defendant  within  the  terms  of  this  In- 
struction did  furnish  water  to  this  plaintiff 
sufficient  for  the  Irrigation,  then  and  in  tiuit 
event  the  plaintiff  cannot  recover  because 
the  breach  of  the  contract  relied  upon  has 
not  been  esteblished  by  the  evidence.  If, 
on  the  other  hand,  you  find  that  the  defend- 
ant failed  to  furnish  water  sufficient  to  Ir- 
rigate the  lands  In  questi<Hi  from  the  ar- 
tesian well  referred  to.  It  would  become 
your  duty  to  assess  the  damages  In  tavw 
of  the  plaintiff." 

The  argument  of  counsel  for  the  defendant 
Is  that  the  water  was  furnished  to  the  plain- 
tiff within  the  terms  of  the  contract  by  de- 
fCTdant  when  the  well  was  completed  and 
capped  by  Alonzo  Flaher,  the  oontractw. 
They  fnrtiier  say  that.  If  the  plaintiff  per- 
mitted the  contractw  to  do  swie  imlawfnl 
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act  on  hlB  premises.  It  certainly  would  not 
be  contended  that  Fisber,  going  beyond  tbe 
•cope  of  hlB  employment  and  oommlttlnK 
such  nnlawfnl  act,  could  be  the  agent  of 
the  defendant  or  bind  the  defendant.  If, 
after  the  well  was  bronght  in.  Fisher  had 
permitted  tbe  water  to  run  t<x  a  time,  and 
had  Smith  been  permitted  to  use  it,  thus 
obtaining  possession  thereof,  the  argument 
of  counsel  would  be  quite  forcible,  as  Fish- 
er in  seizing  and  locking  up  the  well  would 
have  been  a  trespasser  against  whom  Smith 
would  douMless  have  been  charged  with  the 
duty  of  deOmdlng  his  possessItHi  thereof,  but 
under  the  facts  here  It  Is  different.  The 
defendant  bad  put  Fisher  in  possession  of 
tbe  well  under  a  contract  to  which  Smith 
was  not  a  party,  and  this  contract  gave  Fish- 
er a  right  to  be  upon  the  premises  stv)erlor 
to  that  of  Smith  himself,  as  this  right 
listed  when  the  lease  was  executed.  Fish- 
er refused  to  allow  the  well  to  flow  for  the 
use  of  Smith,  and  immediately  locked  the 
well.  Smith  protested  to  the  extent  of 
threatening  to  break  the  lock  and  take  tbe 
water,  but  without  effect  The  situation, 
ther^ore,  on  June  9th  was  that  to  obtain 
the  water  Hides  had  bound  himself  to  fur- 
nish the  plaintiff  must  do  an  act  of  vio- 
lence, Boch  as  breaking  the  lock,  thereby 
incnrrtng  personal  damage  and  possibly 
criminal  prosecution,  or  bring  l^al  pro- 
ceedings to  obtain  the  use  of  tbe  water  he 
had  a  right  to.  be  peaceably  furnished  by  the 
defendant.  The  word  "furnished"  as  used 
in  tbat  lease  is  used  in  the  sense  of  delivery; 
that  is,  to  provide  with  the  right  of  possession 
and  use.  The  water  was  to  be  furnished  Air 
the  use  of  the  plaintiff  in  raising  crops,  and 
was  not  furnished,  when,  to  obtain  possession 
and  use  of  It,  the  plalntlfl  would  be  required 
to  incur  personal  danger  or  become  Involved 
in  litigation.  Smith  was  not  the  agent  of 
Hicks  In  regard  to  the  sinking  or  paying  for 
this  vrtil.  Fisher  was  in  possession  with  a 
claim  of  Tight,  and  tn  our  opinion  the  plain- 
tiff was  not  required  to  do  more  than  he  did 
to  obtain  the  water. 

The  views  expressed  as  to  the  correctness 
of  the  court's  charge  In  effect  dispose  of 
the  ninth  and  tenth  assignments  of  error. 
Those  assignments  are  based  upon  the  refusal 
of  tbe  court  to  give  to  the  jury  Instructions 
Nos.  8  and  4,  requested  by  counsel  for  the 
defendant  No.  8  U  substantially  that  If  the 
Jury  believe  that  the  well  was  brought  in 
on  June  9th,  and  tbat  after  the  well  began 
to  flow  Visher  kxAed  it  up,  tbat  Fisher's  act 
was  a  trespass,  and  the  plaintiff  had  a 
right  to  remove  the  lock  and  use  the  water. 
"So.  4  is  to  the  effect  that  Smith  as  lessee 
had  full  right  and  authority  to  protect  the 
place  from  all  trespasses,  and  that  If  Fisher 
locked  up  tbe  well,  It  was  tbe  right  and  duty 
of  Smith  to  protect  himself  against  such 
trespass,  and  it  was  not  tbe  duty  of  the  de- 
fendant, Hicks,  to  do  so.  These  Instructions 
an  alone  tlie  Una  of  defmdanf  s  contention 


that  the  plaintiff  was  compelled  to  break  the 
lock  and  take  the  water,  and  that  tbe  de- 
fendant was  under  no  obligation  to  place  tbe 
water  at  the  disposal  of  tbe  plalntlfl  as  be 
had  contracted  to  do. 

In  the  case  of  Booth  r.  Spuyten  Duyvll 
Boiling  MIU  Co..  60  N.  Y.  487,  the  court 
says:  "While  we  are  to  determine  the  legal 
import  of  these  provisions  according  to  their 
own  terms,  It  may  be  well  to  briefly  recall 
certain  well-settled  rules  In  this  branch  of  tbe 
law.  One  Is  that  H  a  party  by  his  contract 
charges  himself  with  an  obligation  possible  to 
be  performed,  he  must  make  It  good,  unless 
his  performance  Is  rendered  Impossible  by  the 
act  of  God,  the  law,  or  the  other  party. 
Difficulties,  even  If  unforeseen,  and  however 
great  will  not  excuse  him.  If  parties  have 
made  no  provision  for  a  dispensation,  the 
rule  of  law  gives  none,  nor  In  such  circum- 
stances can  equity  interpose.  Dermott  v. 
Jones,  2  Wall.  1,  17  L.  Ed.  762;  Outter  v. 
Pow^,  2  Smith,  Lead.  Gas."  It  was  within 
the  power  of  the  defendant  to  provide  for 
this  emergency  when  he  executed  the  lease, 
but  falUi^  to  do  so,  he  must  comply  with  Its 
terms  or  be  liable  for  the  consequences. 
The  case  of  Pallett  v.  Murphy,  181  Cal.  192. 
63  Paa  866,  Is  a  case  where  Murphy  was 
the  owner  of  a  ditch  and  obligated  to  supply 
water  to  the  Rancho  Faao  de  Bartolo  tract 
of  land,  part  of  wblch  was  leased  to  the 
plaintiff.  The  lessee  offered  to  pay  the  water 
rates  and  demanded  the  water,  which  was  re- 
fused on  the  ground  that  the  defemlant  had 
disposed  of  all  the  water  to  other  parties. 
The  court  held  tbe  defendant  liable,  and  af- 
firmed tbe  Judgment  tor  damages.  In  this 
case  the  lessee  had  a  rlg^t  to  the  water  from 
the  defendant's  dltcb  on  the  land,  but  he  did 
not  take  It  by  violent  means.  His  right  of 
action  for  damages  was  sustained;  and  we 
regard  the  law  as  laid  la  that  case  equally 
applicable  to  the  present  one.  Entertaining 
the  views  we  have  above  exiwessed,  we  think 
the  court  properly  nftised  to  give  tbe  Jury 
these  instruictionB. 

Coming,  now,  to  the  main  point  In  the  case 
— ^that  of  the  measure  of  damages — we  find 
quite  a  conflict  of  authority  upon  that  sub- 
ject An  examination  of  the  authorities  also 
^ows  tbat  the  measure  of  damages  as  ap- 
plied to  the  leased  lands  and  crops  depends 
to  a  considerable  extent  uiwn  tbe  condition  of 
the  lands  and  crops  at  the  time  of  the  allied 
damage ;  tbat  is,  whether  the  lands  have  been 
planted  or  contain  growing  or  matured  crops, 
thus  necessitating  a  different  measure  of 
damage  In  accordance  with  the  facte.  This 
question  of  the  damages  was  before  tills  court 
in  case  of  Stout  v.  Mogollon  Gold  &  Copper 
Co.  (N.  M.)  91  Pac.  724;  but  the  measure  of 
damages  adopted  in  that  case  Is  not  control- 
ling In  this,  Inasmudi  as  tbe  plaintiff  Stout 
sued  to  recover  damages  for  the  destruction 
of  trees  and  vines  wblch  pertain  to  the  real 
estete,  as  well  as  for  crops,  and  different 
measure  of  damages  la  found  to  exist  as  be- 
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tween  real  estate  and  grtmiag  crops.  As  to 
the  measure  of  damaces  In  tblB  case,  the 
conrt  imtnicted  tlie  Siay  as  follows:  "Hho 
court  charges  you  that  the  only  damages 
claimed  in  this  case  are  damages  resulting 
from  the  toss  of  Ihe  crop  in  question.  The 
court  instructs  yon  upon  this  point  tbat  the 
measure  of  daoiages  In  this  case  Is  the  value 
of  the  crop  at  the  time  it  was  destroyed,  if 
it  was  destroyed  through  the  fftnlt  of  the  de- 
fendant, and  the  value  at  maturity  and  the 
labor  neceasa^  to  put  the  crop  in  a  condi- 
tion for  marketing  are  the  date  from  which 
to  estimate  this  value.  The  value  of  the 
crop  at  maturity  would  be  Its  value  m  the 
farm  where  It  Is  produced  or  at  the  closest 
market  If  yon  find  from  the  evidence  that 
by  the  negligence  or  failure  of  the  defoidant 
to  furnish  water  sufficient  to  irrigate  the 
crops  of  the  plalntur  that  said  crops  were 
wholly  destroyed,  or  were  destroyed  to  such 
an  extent  as  to  be  worthless,  then  ttie  plain- 
tiff's damages,  if  any,  would  be  the  value  of 
sudi  crops  on  the  market  at  maturity,  less  the 
cost  of  labor,  care  and  attention  necessary 
to  put  the  crops  in  condition  for  the  closest 
mai^t  and  upon  snch  market  The  court 
charges  yon  that  in  detramlning  this  branch 
of  tlie  case  it  becmnes  material  what  the 
value  of  such  crops  would  be  at  matarity,  you 
have  a  right  to  take  bito  consideration  the 
results  which  came  from  crops  situated  upon 
similar  land  In  that  Immediate  vldnlty  under 
Irrigation,  and  from  this  date  you  are  per* 
mltted,  and  it  is  your  duty,  to  proceed  to 
the  determination  of  what  would  have  been 
the  resnlts  in  the  crops  upon  the  land  in  ques* 
tl<m.  And  from  the  value  of  the  crops  upon 
the  adjacent  lands  or  similar  lands  you  may 
determine  what  would  have  been  the  value  of 
these  crops  on  the  property  in  this  section. 
Tou  have  a  right  to  take  Into  consideration 
from  the  experience  of  crops  upon  neighbor- 
ing lands  to  wlut  extffiit  these  crops,  if  th^ 
had  been  allowed  water,  would  have  arrived 
at  maturity,  and,  if  you  And  from  the  evi- 
dence tbat  the  crops  upon  adjoining  lands  to 
a  considerable  extent  did  not  reach  to  ma- 
turl^  by  reason  of  the  character  of  the 
season  or  otherwise,  these  are  clrcmnstances 
you  have  a  right  to  consider  in  determining 
to  what  extent  if  any,  the  plaintiff  had  teea 
damaged  in  tUs  case,"  The  defmdant  sub- 
mitted and  requested  the  court  to  give  the 
following  Instruction  as  to  the  proper  meas- 
ure of  damages:  "If  you  find  from  the  evi- 
dence in  this  case,  under  the  instruction 
heretofore  given  you,  that  the  plaintiff  is  en- 
titled to  recover  anything  from  the  defend- 
ant on  account  of  defmdanfs  failure  to 
(umish  watn,  as  alleged  in  the  complaint, 
ttien  I  Instruct  yon  that  the  amount  which 
the  plaintiff  can  recover  Is  the  difference  be- 
tween the  rental  value  of  the  premises  de- 
scribed in  the  complaint  without  water  and  the 
value  of  their  rental  value  with  water ;  and, 
if  yon  should  find  for  the  i^alntiff,  yon  will 
assess  his  damages  tot  the  sum  as  the  evi* 


dence  may  have  shown  the  rental  value  of 
the  land  with  water  to  be  in  access  of  tike 
rental  value  without  water."  Brtefly  stated, 
the  conrt  charged  the  jury  that  "if  th^ 
found  ftom  the  evidence  that  the  crops  were 
wholly  destroyed  or  were  destnqred  to  such 
an  extent  as  to  be  worthless,  then  the  plain- 
tiff's damages.  If  any,  would  be  the  value  of 
snch  crops  oa.  the  market  at  maturity,  less  the 
cost  of  labor,  care,  and  attention  necessary 
to  put  the  crops  in  condition  for  the  closest 
market  uid  upon  snch  market"  while  the 
measnre  of  damagra  contoided  tor  by  counsel 
for  the  defoadant  is  "that  the  amount  wUeb 
the  plaintiff  can  recover  is  the  difference  be- 
tween the  rental  value  of  the  premises  de- 
scribed in  the  complaint  without  water  and  the 
value  of  the  rental  ^ne  with  water."  Tbero 
Is  no  doubt  that  the  measnre  of  damages  con- 
tended for  by  the  defendant's  counsel  is  sup- 
ported by  quite  a  number  of  the  decided 
cases,  and  Is  no  doubt  the  true  measure  of 
damages  in  some  jurisdictions,  eqtedally  in 
cases  where,  on  account  of  failure  to  obtain 
water,  crops  were  never  planted. 

Coimsel  for  tiie  defendant  are  to  be  ccan- 
mended  for  their  dllUcence  in  referring  the 
court  to  almost  every  case  to  be  found  in 
the  books  supporting,  even  remotely,  their 
cotttentkm.  Their  main  reliance,  however. 
Is  upon  two  cases  fn»n  the  stete  of  Galifttr* 
nia,  namely.  Grow  v.  San  Joaquin  Irr.  Co., 
130  Cel.  810.  82  Pac.  562,  IOCS;  Pallett  v. 
Murphy,  IQl  CaL  192.  63  Pac.  808.  These 
cases  hold  that  the  true  measure  of  damages 
under  the  facte  Is  the  difference  between  the 
rental  value  of  the  land  with  and  ^thout 
water  for  Irrigation;  but  In  those  eases 
there  wen  no  growing  crops  <m  the  land  to 
be  destroyed,  as  the  crops  were  never  idsnt- 
ed  owing  to  the  follura  to  obteln  water;  and. 
further,  the  lessees  were  evidently  paying 
rent  fbr  tiie  land,  judging  from  the  refer- 
oice  of  the  court  although  not  Erectly  stet- 
ed.  The  authorities  show  that  a  dlfterent 
meamro  of  damages  prevails  where  cn^s 
have  beea  planted  and  destroyed  In  wbtde  or 
in  part  The  case  of  Teller  v.  Bay  ft  Biver 
Dredging  Co.,  151  CaL  208,  90  Pac.  942.  12 
L.  R.  A.  (N.  S.)  267,  Is  a  case  cu  all  foura 
with  the  presrait  case,  and  wss  decided  In 
May.  1907,  beii^E  reported  in  the  last  volume 
of  California  B^pcnts  pobllshed  up  to  this 
date.  The  lands  were  ranted  for  a  share  of 
the  crops,  and  the  suit  was  brought  by  the 
tenant  for  the  total  destruction  of  growing 
crops.  The  syllabus,  which  is  supported  by 
the  opinion  of  the  conrt  as  to  the  measnre  of 
damages.  Is  as  ftAlows:  "In  an  action  1^  a 
tenant  entitied  to  three-fourths  ct  a  crop  for 
the  total  destruction  of  the  crop  while  grow- 
ing, the  conrt  in  arriving  at  the  value  of  the 
crop  at  tiie  time  of  ite  destructbm  fonnd  the 
ivobable  yield  of  the  crop  and  the  market 
valne  thereof,  deducting  therefrom  the  cost 
of  producing  and  marketing  the  ctapt  and 
deducting  tberefran  one-fourth  of  snch  valne 
as  tile  landlord's  ihars.  SsHA  the  true  mm»^ 
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on  of  damagM.**  As  will  be  seen,  the  meas- 
ure at  damages  in  this  case  la  practlcallr  tbe 
same  as  that  gtna  the  Jar  cm  the  c3iara»  of 
flw  conzt  In  thla  caaa  Hie  court's  atten- 
tion was  called  to  the  foot  that  the  measnre 
of  damages  was  different  from  that  declared 
In  180  GaL  810. 62  Fac.  682, 1068.  but  the  court 
orerrnled  a  motion  for  a  re  bearing  of  the 
ease.  From  this  It  appears  that  In  Galltor- 
nia.  In  an  action  for  the  deatmctlon  of  grow- 
ing crops,  the  measure  <tf  damegea  Is  not 
that  etmtended  fiff  by  the  defoidaut,  bat  Is 
that  whldi  the  oonrt  submitted  to  the  Jury 
In  this  cas&  The  court  In  his  diatge,  qiealc- 
Ing  of  the  measoie  of  damages,  said:  "The 
court  Imtrocts  yon  upon  ttila  p(dnt  that  the 
measnre  of  damages  In  flils  case  Is  the  val- 
ne  of  the  crop  at  the  time  It  was  destroyed. 
If  It  was  destroyed,  through  the  fault  of  the 
defendant  and  the  valne  at  maturity  and  the 
labor  necessary  to  put  the  crop  In  condition 
for  marteting  are  the  data  from  which  to 
establish  this  Talue."  The  court  here  lays 
down  the  general  rule  as  to  meaanre  of 
damages.ln  case  of  the  destruction  of  grow- 
ing crops,  that  It  Is  "the  value  of  crops  at 
the  time  of  their  destmctlon."  In  an  exten- 
slTe  note  In  support  of  the  case  of  Oandler 
et  al.  V.  Washoe  Lake  Beserrolr  &  Galena 
Creek  Ditch  Co..  28  Ner.  151,  80  Pa&  751.  re- 
ported In  0  American  and  English  Annotated 
Oases,  p.  0^.  the  author  dtea  the  states  of 
Alabama.  Arkansas,  California.  Colorado,  In- 
diana. Utchigan.  Minnesota,  Missouri.  New 
Tork.  Oregon,  Utah,  and  Nevada  as  adhering 
to  this  measure  of  dam^es.  As  the  court  be- 
low In  his  ^rge  pointed  out,  there  to  a 
marked  difference  between  the  measure  of 
damages  and  the  mode  from  which  the  val- 
oe  at  the  date  of  destruction  Is  to  be  ascei^ 
talned. 

In  Teller  v;  Bay  &  River  Dredging  Co.,  161 
Cal.  200,  90  Pac.  912,  12  L.  R.  A.  (17.  6.)  267, 
ttie  court  discosaes  this  matter,  as  follows: 
"This  question  tbos  turns  upon  the  mode  of 
ascertaining  the  valne  of  the  growing  crop 
at  the  time  of  Its  destruction.  The  appel- 
lant contends  that  the  rental  value  of  the 
land,  wltb  the  cost  of  labor  and  materials  up 
to  the  time  of  the  destruction  expended  In 
producing  the  crop,  with  legal  interest  there- 
on, furnishes  the  correct  method  of  arriving 
at  tbls  valu&  Such  a  method  finds  support, 
and  has  been  adopted  by  the  Su[Hreme  Court 
of  South  Carolina.  In  Horres  v.  Berkeley 
Chemical  Ca.  67  a  C.  189,  86  S.  B.  GOO,  52 
L.  R.  A.  86.  ,  The  objection  to  this  method 
is  that  it  Is  not  a  determination  of  value ' 
at  alt  It  is  but  a  determination  of  cost, 
which,  while  always  an  element  of  value, 
nerer  furnished  Its  exact  measure.  By  such 
a  method  of  computation  nothing  is  allowed 
for  this  fact  that  the  crops,  simply  as  grow- 
ing crops,  and  before  maturity,  are  necessa- 
rily an  expense,  and  not  a  profit,  to  the  own- 
er. They  are  of  value  to  him  not  as  grow- 
ing vegetation  upon  bis  land,  but  because  in 
ttte  course  of  nature  they  will  come  to  frui- 


tion, and  so  have  a  market  valu^  and  so  will 
bring  to  him  pcott  of  bis  disbursement  and 
expoises  In  their  care  cmd  maintenance. 
Moreover,  in  taking  cost  as  the  measnre  of 
value,  there  Is  lost  sight  of  the  fact  that  by 
the  destmctlon  of  the  crop  it  cannot  for  that 
year  at  least  be  replaced,  and  that  the  very 
possibility,  aside  from  the  reasonable  ex- 
pectation, of  future  profits  Is  forbidden  to 
the  agriculturist;  and,  finally,  that  cost  can- 
not be  the  measure  ct  the  detriment  under 
such  drcunurtanoes  ought  to  become  patent 
from  conslderatl<m  of  the  fact  that  If  yon 
should  tQon  successive  years  destroy  the 
farmers'  cr<^  and  In  full  compoisatlon 
therefor  pay  him  only  the  money  which  be 
had  ezpraded  In  their  growth  up  to  the  time 
of  destruction,  yon  could  in  a  very  tiicfft 
time  starve  to  death  every  agrlcnltnral  com- 
munity In  the  United  States."  The  court, 
after  stating  the  above  reastms  tor  the  adop- 
tion of  the  measure  of  damages  in  the  court 
below,  cinnmended  the  rule  contained  In  the 
following  instruction:  "In  arriving  at  the 
value  of  the  crops  as  they  thai  stood  (at  the 
time  of  their  destmctlon)  and  In  the  condi- 
tion In  which  they  were,  the  court  has  ad<wt- 
ed  as  the  best  means  available  the  probable 
yield  of  each  tract  multiplied  by  the  market 
value  of  the  crop,  deducting  therefrom  the 
cost  of  produdng  and  marketing  said  crops, 
and  deducting  therefrom  the  <me-foarth  of 
such  value  as  and  for  the  landlord's  share," 
etc.— while  stated  In  different  language,  the 
measure  of  damages  above  stated  to  Identi- 
cal with  that  given  the  Jury  In  the  preaoat 
case,  except  the  reference  to  the  landlord's 
share.  As  to  tiiat,  however,  the  court  be- 
low in  another  part  of  hto  charge  Informed 
the  Jury  plainly  that  the  landlord  was  to  re- 
ceive one-half  of  the  crq^  raised  on  the  west 
80  acres  and  the  tenant  all  of  the  remaining 
crops,  thus  precluding  the  Idea  that  the  Jury 
miscalculated  the  damages.  The  court  states 
at  the  time  of  the  trial  that  he  would  adopt 
and  give  the  Jury  the  measure  of  damages 
laid  down  by  the  Texas  courts.  On  exami- 
nation of  the  decided  cases  In  that  state  It  is 
found  that  np  to  and  Including  1894  the  meas- 
ure of  damages  for  the  destruction  of  grow- 
ing cn^  was  held  to  be  "the  difference  be- 
tween the  value  of  the  crops  before  and  aft- 
er the  injury,  and  to  not  ascertained  by  their 
probable  worth  at  maturity  less  expenses  In 
maturing."  6  Am.  &  Eng.  Ann.  Cases.  960. 

But,  beginning  with  the  case  of  Gulf,  C  ft 
S.  F.  R.  Co.  V.  McGowan.  73  Tex.  356,  11 
S.  W.  336,  and  Including  decisions  rendered 
in  the  year  1904,  the  Texas  courts  have  adopt- 
ed a  different  rule  (which  is  the  rule  laid 
down  by  the  court  below  in  this  case),  that 
the  probable  yield  of  the  crops,  with  a  de- 
duction for  the  expenses  of  fitting  for  market, 
should  be  taken  as  the  measure  of  damages. 
Gulf.  etc..  R.  Co.  V.  McGowan,  78  Tex.  366, 
11  S.  W.  836;  International,  etc.,  R,  Co.  v. 
Pape,  73  Tex.  601,  11  S.  W.  526;  Galveston, 
et&,  B.  Go.  T.  Parr,  8  Tex.  Civ.  App.  280, 
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28  S.  W.  264;  Chicago,  et&,  B.  Co.  t.  Lon- 
bottom  (Tex.  Civ.  Apih)  80  B.  W.  B42;  But 
Antonio,  etc,  B.  Co.  T.  El^^  ^Sex.  dr. 
Apih)  81  8.  W.  IXm;  6  Am.  ft  Bnc.  Ann. 
Cues,  9S0.  In  SliotmU  r.  Dodge,  8  Wash. 
837,  86  PaC;  25^  tJic  measore  of  damages 
aOopteH  waM  the  market  valoe  of  the  cn^ 
aver  and  abore  the  cost  of  piodwAng;  hurveat- 
ing,  and  mad»tlng  the  aame.  In  Camm  t. 
Wood,  10  Hont  000,  26  Fac.  888,  the  meaenre 
of  damages  waa  held  to  be  the  net  profit 
which  the  owner  would  have  realised  from 
the  crops  planted  on  the  land  had  tlie  aame 
been  Irr^ted,  after  dednctlng  the  expense 
necessarily  Involved  In  raising  and  marketing 
them.  In  Ohandlw  et  al.  t.  Washoe  Lake 
Beserrolt,  etc  Co..  28  Ner.  151,  80  Pac.  TBI, 
the  measure  of  damages  was  held  to  be  '*Uie 
probable  yield  of  the  crops  under  proper  cul- 
tivation, and  the  value  of  such  yield  when 
matured  and  ready  for  market,  less  the  esti- 
mated expense  of  prodnctton,  harvesting;  and 
marketing,  and  less  the  value  of  any  portion 
of  the  crops  that  may  have  been  saved."  The 
case  of  Nortbran  Colorado  Irrigation  Co.  v. 
Blchards,  22  Colo.  4Sa  45  Pac.  428,  was  a 
case  Involving  a  partial  destruction  of  grow- 
ing crops,  and  the  measure  of  damages 
adopted  by  the  court  was  **tlie  differ»ice  be- 
tween the  amount  realized  from  the  crops 
and  the  amount  tbat  would  have  been  real- 
ized bad  water  been  furnished,  less  ttie  cost 
of  raising,  harvesting  and  marketing."  All 
of  these  cases  are  from  the  lrrigatl(m  states 
and  are  quite  recent  cases,  and,  while  the 
language  Is  slightly  different,  the  measare 
of  damages  In  all  is  substantlslly  the  same  as 
the  Tezaa  rule  given  -for  Uie  guidance  of  the 
jury  in  this  case.  The  crltlclBm  of  this  rule 
by  the  courts  adopting  a  different  one  la  the 
element  of  uncertainty  therein;  bnt  It  must 
be  conceded  that  there  is  more  or  less  un- 
certainty in  whatever  measure  of  damages 
may  be  adopted  in  such  cases,  but  it  is  rea- 
sonable to  believe  that  the  courts  in  the 
Irrigation  states  take  the  view  that  the  ele- 
ment of  uncertainty  as  to  the  maturing  of  the 
crops  planted  Is  reduced  to  a  minimum  where 
water  Is  provided  by  Irrigation,  and  this  may 
serve  to  explain  the  adherence  to  the  measure 
of  damages  above  referred  to.  Certain  it  is 
that  the  measure  of  damages  contended  for  by 
appellant  finds  little  or  no  support  as  a 


proper  measure  of  damages  under  the  drcom- 
stancea  of  this  case  outside  of  the  two  cases 
from  California  above  referred  to,  and  tb» 
later  cases  from  llie  aune  court  do  not  sustain 
those  cases. 

The  court  permitted  some  witnesses  to  tes- 
tis, 0^^  ^  objection  of  defendant;  as  to 
tbe  value  of  matured  crops  of  like  kind  wIUi 
those  plsnted  In  the  n^i^borhood  whoe  the 
en^  were  planted,  and  this  action  of  the 
court  is  assigned  as  error.  This  character 
of  evidence  Is  competoit  in  a  case  of  Oils 
Und,  and  sutfli  testimony  has  been  held  a^ 
misslble  In  several  of  the  cases  above  re- 
ferred to.  In  Lester  et  al.  v.  Highland  Boy 
Gold  MtaL  Co.,  27  Utah,  470,  76  Faa  841, 101 
Am.  St  Bep.  888,  the  court  says:  "In  cases 
of  destmetton  (tf  mowing  crops  it  Is  proper 
and  important  to  Introduce  and  admit  evi- 
dence showing  the  kind  of  crops  the  land  Is 
capable  of  producing  the  kind  of  crops  de- 
stroyed, the  average  yield  j>er  acre  of  each 
kind  on  the  land  not  destroyed  and  on  other 
similar  lands  In  the  immediate  netghborhood, 
cultivated  In  like  manner,  the  stage  <^  growth 
of  the  crops,  at  the  time  of  Injury  or  destruc- 
tion, the  e^iense  of  cultivating,  harvesting 
and  marketing  the  crops,  and  the  market 
value  at  the  time  of  maturity,  or  witliln  a 
reasonable  thro  after  the  Injury  or  destruc- 
tion of  the  crops."  At  tlis  close  of  the  case 
for  the  plaintiff,  counsel  for  the  defendant 
demnrred  to  the  evidence,  and  at  the  close  of 
the  case  defendant's  counsel  requested  the 
court  to  instruct  the  Jury  to  find  for  the  de- 
fendant, for  want  of  evidence  to  rapport  a 
verdict  for  the  plslntlfC  The  demurrer  was 
overruled,  the  Instruction  was  refused,  and 
the  action  ot  the  court  is  assigned  as  error. 
As  there  was  sufficient  competait  evidence  to 
support  the  verdict  rendered,  no  error  was 
committed  in  the  action  takeh,  nor  was  there 
error  committed  by  the  court  th  overruling 
of  the  motion  for  a  new  trial  under  the 
view  we  take  of  this  case. 

Ttiere  being  no  reversible  oror  in  the  rec- 
ord. Uie  Judgment  of  the  lower  court  will  be 
affirmed,  with  costs.  It  is  so  ordered. 

MILLS,  a  J.,  and  PABEBB,  UANN.  and 
ABBOTT,  JJ.,  concur.  POPB,  J.,  having 
tried  the  case  below,  did, not  participato  in 
this  dedsioiL 
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FABBEUi  v.  PORT  OF  PORTLAND  et  al. 
<SDpreme  Court  of  Oregon.    Nor.  24.  1908.) 

1.  HvniCtPAI.  GOBPOSATtOHB  (|  44*)  — COK- 
•TBDCTIOn  OF  CONBTITUTIOH  —  INITIATIVB 
AND  BEPEBENDUU. 

Const  art  4. 1 1,  as  amended  In  1902,  cr«- 
■tfs  and  deflnea  the  Initiative  and  referendum 
powera  and  makes  them  applicable  to  senetal 
legislation.  Section  la  enlarses  and  extend  the 
powers  to  the  voters  of  everr  munlclpalltr  and 
district  as  to  all  local,  apeclal,  and  municipal 
lesislAtlon,  and  requires  toe  manner  of  exercis- 
ing the  powers  to  be  prescribed  by  general  laws, 
except  that  cities  and  towns  may  provide  for 
the  manner  of  exercisinr  the  powers  as  to  their 
municipal  lei^slation,  the  proportion  of  voters 
In  any  city  or  town  required  to  exercise  the  pow- 
ers beinc  limited  to  a  certain  percentage.  Arti- 
cle 11,  I  2,  as  amended  in  ld06,  prohibits  the 
l/efflslatnre  from  enacting  or  amenalnR  any  mu- 
nicipal charter  then  In  existence,  HeM,  that  In 
Ti«w  of  the  facts  that  the  Leclslatore  Is  prohib- 
ited fmn  amendlBf  munidiial  charters  and 
that  unless  the  power  to  amend  acts  Incorporat- 
ing mnnldpalltfes.  other  than  cities  and  towns. 
Is  vested  in  the  people,  they  cannot  be  changed 
without  a  conBtitutfonat  amendment,  the  mani- 
fest purpose  of  the  amendments  was  to  vest  in 
the  people  of  all  municipalities,  Including  cities, 
towns,  and  otlierB,  the  poww  to  amend  tbelr 
charters,  and  hence  to  vast  the  power  In  the  iKirt 
of  Portland. 

TEd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  1 122 ;  Dec  Dig.  f  44.*] 

2.  MnnapAX.  Oo^PosAnom  (|  46*)  — Ohab- 

TEBS— AmCNTJlfENT— •  'GlNEBAL  LaW." 

Laws  1907,  p.  896,  c  226,  which  declares 
its  purpose  to  be  to  carry  into  effect  the  initia- 
tive and  referendnm  powers  reserved  to  the  peo* 
pie  In  Const,  art  4.  H  1,  la,  as  to  general,  local, 
and  apeclal  I^slation,  and  to  rei^ate  elections 
thereunder,  and  to  carry  Into  effect  the  amend- 
ment of  article  11,  }  2.  granting  cities  and  towns 
the  right  to  amend  their  charters,  and  which 
provides  (section  2)  a  form  of  Initiative  petition 
applicable  to  "any  law,"  and  provides  that  the 
circuit  court  of  the  county  In  which  the  munici- 
pality concerned  is  situated  shall  have  jnris- 
dlction  over  controversies  arising  under  the  act 
is  a  general  law  within  Const,  art  4,  S  la,  re- 
qnlring  the  manner  of  exerdsing  the  initiative 
and  referendum  to  be  prescribed  by  general 
laws,  except  In  cases  of  cities  and  towns,  and  is 
t>road  enoogb  to  Include  proceedings  by  Initia- 
tive  to  amend  the  charter  of  the  port  of  Port- 
land, a  municipality  not  a  city  or  town,  but  in- 
corporated under  a  state  law. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  4B.* 

Tor  other  definitions,  see  Worda  and  Phrases, 
ToL  4,  pp.  8065-8071 ;  vol.  S,  pp.  7669,  7670.] 

8.  MumciPAi.  CoBPOBATioire  (I  46*}— Inooi- 

POBATION— gPBOIAI.  A01>-AHENDinirr. 

Hie  original  act  of  Incorporation  of  the 
port  of  Portland  declares  the  object  of  the 
incorporation  to  be  "to  promote  the  maritime, 
dilpinng  iand  commercial  interests  of  the  port 
ot  n>rUand  In  all  manner  as  In  this  act  set  out 
and  contained  or  as  It  may  hereafter  be  thereto 
specially  authorised  and  empowered,"  and  au- 
thorizes the  incorporation  to  do  all  acts  neces- 
sary or  e(Hivenient  In  carrying  oat  the  powers 
granted.  A  law  adopted  by  the  votera  (tf  the 
corporatioa  pniportea  oa  its  face  to  be  an 
amendment  of  the  original  act,  by  which  the 
powen  were  extended  to  embrace  authority  to 
maintain  a  towage  and  pilotage  service,  and  to 
ptiTduae,  lease,  and  operate  steam  tngboats 
and  ^ot  boats  and  to  Issue  bonds  therefor. 
StU,  that  tbe  addltltmal  powers  were  germane 
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to  the  origloal  purpose  of  the  creation  of  the 
Port,  and  the  adopted  law  was  a  valid  amend- 
ment ot  the  OTiglnal  act,  and  not  new  legisla- 
tion. 

[Ed.  Note.— For  other  caaea,  see  Hnaicipal 
Corporations,  Dec.  Dig.  f  46.*] 

Appeal  from  drcoit  Court,  MnltnomBli 
County;  C.  TJ.  Gantenbeln,  Jnd^. 

Suit  by  Sylvester  Farr^  against  the  Port 
of  Portland  and  others,  as  its  board  of  com- 
missioners, to  enjoin  the  carrying  Into  effect 
of  the  provisions  of  an  am^idment  to  the 
act  Incorporating  the  port  Decree  for  de- 
fendaotB,  and  plalntUt  appeals  Affirmed. 

John  H.  Gearln  and  E.  B.  Coorert,  tot  ap* 
pellavt  Oeorge  H.  Williams  and  J.  O. 
Flanders,  for  respondoits. 

BEAN,  a  J.  This  suit  Is  brought  by  a  citi- 
zen and  taxpayer  of  the  port  of  Portland 
to  enjoin  and  restrain  its  board  of  commls- 
sloners  from  carrying  Into  effect  the  provi- 
sions of  an  amendment  to  the  act,  lncori)o- 
ratlng  the  port,  proposed  by  the  Initiative 
and  adopted  by  the  voters  on  the  ground 
that  such  law  Is  void.  No  question  is  made 
as  to  the  regularity  of  the  proceeding  under 
which  the  law  was  proposed  and  adopted, 
but  the  position  of  plaintiff  is  that  (1)  the 
people  of  the  port  of  Portland  have  no  power 
under  the  Constitution  to  propose  and  adopt 
at  the  polls  amendments  to  the  act  Incorpo- 
rating the  port;  (2)  that  If  they  have  such 
power  It  cannot  be  exercised  except  in  pur- 
suance of  some  general  law  providing  the 
manner  and  method  of  such  exercise,  and 
such  law  has  not  been  enacted;  and  (3)  that 
the  law  as  adf^ted  and  now  In  questltm  Is 
not  in  fact  an  amendment  to  the  act  tncorpo- 
ratlng  the  port  of  Portland,  but  1b  an  attempt 
to  confer  powers  not  germane  to  or  connected 
with  the  original  purpooes  of  its  Incorpora- 
tion. 

The  port  of  Portland  Is  a  municipal  incor- 
poration organized  In  pursuance  of  an  act 
of  the  legislature  passed  In  19pi,  the  con- 
stitutionality of  which  was  upheld  in  Cook 
V.  Port  of  Portland,  20  Or.  680,  27  Pa&  268, 
13  L.  R.  A.  533.  It  Is,  however,  neither  a 
dty  nor  a  town  in  the  strict,  technical  sense, 
and,  therefore.  It  Is  contended  that  it  does 
not  come  within  the  several  proTlalons  of 
the  Constitution  reserving  to  the  people  local, 
self-goTemment 

To  understand  the  question  thus  presented. 
It  Is  deemed  best  to  set  out  In  full  the  several 
constitutional  amendments  In  any  way  ap- 
plicable thereto.  In  June,  1902,  section  1, 
art  4,  of  the  Constitution,  was  amended  to 
read  as  follows: 

"Section  1.  The  legislative  authority  of 
the  state  shall  be  vested  In  a  legislative  as- 
sembly, consisting  of  a  Senate  and  House  of 
Representatives,  bnt  the  people  reserve  to 
themselves  power  to  proi>o8e  laws  and  amend- 
ments to  the  Constttutlon  and  to  enact  or 
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reject  the  same  at  the  polls,  Independent  of 
the  l^slatlve  assembly,  and  also  reserve 
'  power  at  their  own  option  to  approve  or  re- 
ject at  the  polls  any  act  of  the  legislative  as- 
sembly. The  first  power  reserved  by  the 
people  is  the  Initiative,  and  not  more  than 
eight  per  cent  of  the  legal  voters  shall  be 
required  to  propose  any  measure  by  sncb  pe- 
tition, and  every  such  petition  shall  Include 
the  fall  text  of  the  measure  so  proposed.  In- 
itiative petitions  shall  be  filed  with  the  Sec- 
retary of  State  not  less  than  four  months 
before  the  election  at  which  they  are  to  be 
voted  upon.  The  second  power  is  the  refer- 
endum, and  it  may  be  ordered  (except  as  to 
laws  necessary  for  the  immediate  preserva- 
tion of  the  public  peace,  health,  or  safety,) 
either  by  the  petition  signed  by  five  per  cent 
of  the  legal  voters,  or  by  the  legislative  as- 
sembly, as  other  bills  are  enacted.  Refer- 
endum petitions  shall  be  filed  with  the  Sec- 
retary of  State  not  more  than  ninety  days 
after  the  final  adjournment  of  the  session  of 
the  legislative  assembly  which  passed  the  bill 
on  which  the  referendum  is  demanded.  The 
veto  power  of  the  Oovemor  shall  not  extend 
to  measures  referred  to  the  people.  All  elec- 
tions on  measures  referred  to  the  people  of 
the  state  shall  be  had  at  the  biennial  regular 
general  elections,  except  when  the  legislative 
assembly  shall  order  a  special  election.  Any 
measure  referred  to  the  people  shall  take 
^ect  and  become  the  law  when  it  is  approv- 
ed by  a  majority  of  the  votes  cast  thereon, 
and  not  otherwise.  The  style  of  all  bills  shall 
be :  'Be  It  enacted  by  the  people  of  the  state 
of  Oregon.'  This  section  shall  not  be  constru- 
ed to  deprive  any  member  of  the  legislative 
assembly  of  the  right  to  Introduce  any  meas- 
ure. The  whole  number  of  votes  cast  for 
Justice  of  the  Supreme  Court  at  the  regular 
tiectloa  last  preceding  the  filing  of  any  pe- 
tition for  the  Initiative  or  for  the  referendum 
sltall  he  the  basis  on  which  the  number  of 
legal  voters  necessary  to  sign  such  petition 
Bliall  be  counted.  Petitions  and  orders  for 
the  initiative  and  for  the  referendum  shall 
be  filed  with  the  Secretary  of  State,  and  in 
'  sobmtttlng  the  same  to  the  people  he,  and 
all  other  officers,  shall  be  guided  by  the  gen- 
eral laws  and  the  act  sabmitttng  this  amend- 
ment, nntll  legislation  ahall  be  especially 
provided  therefor." 

As  this  amendm«it  did  not  extend  the 
referendum  powers  therein  provided  to  parts 
len  than  the  whole  ot  a  legislative  act  and 
as  there  was  some  doubt  as  to  whether  it  ap- 
plied to  municipal  legislation,  an  additional 
amendment  to  article  4  was  adopted  In  Jnne, 
1006,  by  inserting  after  section  1  and  before 
section  2  the  following: 

"Sec.  la.  The  referendum  may  be  demand- 
ed by  the  people  against  one  or  more  Items, 
KCUoiffi,  or  parts  of  any  act  of  the  legislative 
assembly  In  the  same  manner  in  which  such 
power  may  be  exercised  against  a  cmnplete 
act  The  filing  of  a  referendum  petition 
against  one  or  more  itams,  sections,  or  parts 


of  an  act  shall  not  delay  the  remainder  of 
that  act  from  becoming  operative.  The  ini- 
tiative and  referendnm  powers  reserved  to 
the  people  by  this  Constitution  are  hereby 
further  reserved  to  the  legal  voters  of  every 
municipality  and  district  as  to  all  local,  spe- 
cial and  municipal  legislation,  of  every  char- 
acter, In  or  for  their  respective  municipali- 
ties and  districts.  The  manner  of  exercising 
said  powers  shall  be  prescribed  by  general 
laws,  except  that  cities  and  towns  may  pro- 
vide for  the  manner  of  exercising  the  Ini- 
tiative and  referendum  powers  as  to  their 
municipal  legislation.  Not  more  than  ten 
per  cent  of  the  legal  votere  may  be  required 
to  order  the  referendum  nor  more  than  fif- 
teen per  cent  to  propose  any  measure,  by  the 
initiative,  in  any  city  or  town." 

At  the  same  election  an  amendment  to  sec- 
tion 2  of  article  ll  was  also  adopted  pro- 
hibiting the  creation  by  the  legislative  as- 
sembly of  municipal  corporations  by  special 
laws,  which  reads  aa  follows:  . 

"Sea  2.  Corporations  may  he  formed  under 
general  laws,  but  shall  not  be  created  by  the 
legislative  assembly  by  special  laws.  The  leg- 
islative assembly  shall  not  enact,  amend,  or 
repeal  any  charter  or  act  of  Incorporation 
for  any  municipality,  city,  or  town.  The  le- 
gal voters  of  every  city  apd  town  are  hereby 
granted  power  to  enact  and  amend  their  mu- 
nicipal charter,  subject  to  the  Constitution 
and  criminal  laws  of  the  state  of  Oregon." 

The  contention  of  plaintiff  is  that  the  pow- 
er of  the  people  of  a  municipality  to  amend 
its  charter  or  act  of  Incorporation  Is  to  be 
found  alone  In  section  2,  art.  11,  and  since 
the  last  clause  of  that  section  grants  such 
power  to  cities  and  towns  only.  It — by  impli- 
cation— excludes  municipalities  Illce  the  port 
of  Portland.  But  this  section  and  the  lan- 
guage used  in  It  should  not  be  construed 
alone.  It  Is  a  part  of  the  gmeral  Initiative 
and  referendum  scheme  first  inaugurated  by 
the  amendment  of  1902,  and  sabseqnently 
enlarged  and  extended  by  the  amendments 
of  1906.  All  these  amendments,  so  far  as 
they  refer  to  the  same  subject-matter,  should 
be  read  together,  and  be  so  Interpreted  as 
to  carry  out  the'  purpose  of  the  people  In 
adopting  them,  r^ardless  of  the  tec^lcal 
construction  of  some  of  the  language  oaed. 
By  the  amendment  of  1902  the  initiative  and 
referendum  powers  were  created  and  defined, 
and  made  applicable  to  general  legislation. 
By  the  amoidment  known  as  secUcHi  la  these 
powers  were  farther  enlarged  and  extended 
to  the  legal  voters  of  every  municipality  and 
district  as  to  all  local,  special,  and  mnntcl- 
pal  legislation,  and  by  the  amaidm«it  at 
section  2,  art  11,  the  Legislature  was  pro- 
hibited ^m  creating  corporations  by  spe- 
cial law,  and  from  enacting,  amending,  or 
repealing  any  charter  or  act  of  Incorporation 
then  in  existence.  The  powier,  therefore,  to 
enact  or  amoid  municipal  charters  no  longer 
resides  in  the  L^tdatare,  but  is  to  be  exer- 
cised oaty      Um  peoida   And  unless  the 
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power  to  amend  acts  Incorporating  mnnicl- 
palltles,  other  than  cities  and  towns,  Is  thus 
reoeired  to  or  vested  In  the  people,  they  can- 
not be  changed,  amended,  or  modifled  un- 
til the  adoption  of  some  constitutional  amend- 
ment covering  the  subject  The  court  should 
not  reach  such  a  conclusion  unless  It  Is  com- 
pelled to  do  so  by  the  language  of  the  seTeral 
amendments,  and  we  cannot  brii^  ourselves 
to  believe  that  such  was  the  Intention  of  the 
people  In  adopting  these  amendments,  al- 
though a  strict  construction  of  the  language 
used  In  one  or  more  of  them  might  lead  to 
that  result  The  manifest  purpose,  so  far  as 
it  concerns  the  question  now  under  considera- 
tion, was  to  take  from  the  Legislature  and 
vest  In  the  people  the  power  to  amend  mu- 
nicipal charters  and  acts  governing  and  de- 
fining the  i>owers  and  duties  of  all  municipal 
corporationa  ^ila  Is  evident  from  the  prt^ 
visions  of  section  la,  reserving  this  power  to 
legal  voters  of  every  nmnldpaUty  and  dis- 
trict, as  to  all  local  legislation,  which  provl- 
slcm  to  applicable  to  amendments  to  munici- 
pal charters  (Acme  Dairy  Co.  v.  Astoria,  4S 
Or.  S20,  90  Pac.  1S3);  and  we  think  this  lan- 
guage must  be  read  in  connection  with  sec- 
tion 2  of  article  11,  and  when  so  interpreted 
the  power  sought  to  be  exercised  in  this  case 
Is  conferred. 

But  It  Is  said  that  if  the  power  Is  reserved 
to  the  people  of  the  port  of  Portland  to 
amend  its  charter  or  act  of  incorporation, 
nudi  power  can  be  exercised  only  in  the 
manna  provided  In  some  general  law,  and 
mull  law  has  not  bera  enacted.  The  Legis- 
lature of  1907.  In  Laws  1907,  p.  898,  c.  TSO, 
evidently  intmded  to  make  such  provision. 
The  law  is,  In  many  respects,  indefinite  and 
uncertain,  due,  no  doubt  to  the  fact  that 
tt  Is  tbe  first  of  Its  kind  to  be  found  In  the 
itatate  books  of  .this  country,  and  its  framers 
were  unable  to  anticipate  all  possible  con- 
ditions which  migiht  arlsew  But,  taken  as 
a  wh<de,  its  purpose  Is  manifest  The  ob- 
vloufl  Intention  of  the  L^slature  was  to  pro- 
vide for  the  Initiative  and  referendum  in 
all  eases  authorised  by  the  Constitution. 
This  seems  clear  from  the  title  of  tbe  a<^ 
which  declares  Its  purpose  to  be  to  carry 
into  effect  tbe  initiative  and  referendum 
powers  reserved  to  the  people  in  sections  1 
and  la,  art  4,  of  the  Constitution,  as  to  gen- 
eral, local,  and  special  legislation,  and  to 
regulate  elections  thereunder;  and  for  carry- 
ing into  effect  the  amendment  of  section  2, 
art  11,  granting  to  cities  and  towns  tbe  right 
to  «iact  and  amend  their  charter.  The  form 
of  the  initiative  petition  provided  for  in  sec- 
tion 2  Is  made  applicable  to  any  law.  The 
act  incorporating  the  port  of  Portland  is 
a  law,  and  therefore  within  the  term  of  this 
act  It  also  appears  from  the  form  provided 
that  it  is  Intmded  fw  use  by  the  voters  of 
the  state  at  laq^,  or  of  any  district  or  city 
ther^.  And,  again,  in  providing  the  courts 
which  shall  liave  Jurisdiction  oyer  contro- 
versias  concerning  the  form  of  petitions  and 


other  matters  arising  under  the  provisions 
of  tbe  act  It  Is  declared  that  in  cases  of 
.  measures  to  be  submitted  to  the  electors  at 
large  the  circuit  court  of  Marlon  count; 
shall  have  Jurisdiction,  but  In  cases  of  munic- 
ipal legislation  tbe  circuit  court  of  the  coun- 
ty in  which  the  municipality  concerned  Is 
situated  shall  have  JurlsdlcUon,  thus  show- 
log  that  the  Legislature  bad  in  mind  meas- 
ures that  might  be  submitted  to  the  electors 
at  large  or  to  the  voters  of  a  local  subdivi- 
sion, and  was  intending  to  make  provision 
for  all  cases  authorized  by  the  several  con- 
stitutional amendments.  And,  however  loose 
or  imperfect  the  language  used  may  be,  the 
intention  of  the  Legislature  should  be  glvra 
effect  If  it  can  be  done  without  doing  vio- 
lence to  the  language.  We  think,  therefore, 
tbe  act  of  1907  la  broad  enough  to  Include 
proceedings  tor  the  amending  of  a  charter  of 
a  municipality  other  than  cities  and  towns. 

It  Is  also  daimed  tltat  the  law  adopted 
by  the  voters  of  the  port  of  Portland  In, 
June,  1908,  was  new  I^Islation,  and  not  in 
fact  an  amendment  to  the  original  act  incor- 
porating the  port  It  puriMrts  on  its  face 
to  be  an  amendment  by  which  the  powers  of 
the  port  of  Portland  are  "enlarged  and  ex- 
tended", so  that.  In  addition  to  the  powers 
Bpedflcally  granted.  It  Is  granted  authority 
to  establish  and  maintain  an  efficient  towage 
and  pilot  service  between  the  corporate  11m- 
Its  of  the  port  and  the  open  sea.  In  the  orig- 
inal act  of  Incorporation  It  Is  declared  that 
the  object,  purpose,  and  occupation  of  the 
corporatim  shall  be  "to  promote  the  mari- 
time, shipping  and  commercial  interests  of 
tbe  port  of  Portland  In  all  manner  as  in 
this  act  set  out  and  contained,  or  as  it  may 
hereafter  be  thereto  specially  authorized  and 
empowered."  To  that  end  It  is  authorized 
to  do  any  and  all  acts  and  things  which  may 
be  requisite,  necessary,  or  c<HtTenlent  in  car- 
rying out  the  powers  granted.  By  the 
amendment  the  municipality  Is  further  an- 
thorlzed  and  empowered  to  establish  and 
maintain  a  towage  and  pilotage  service,  and 
to  that  end  to  purchase,  lease,  control,  and 
oj>erate-  steam  tugboats  and  steam  and  sail 
pilot  boats,  and  for  the  purpose  of  acquir- 
ing these  boats  to  issue  and  dispose  of  bonds 
of  the  municipality  not  exceeding  in  amount 
$500,000.  This  we  think  Is  germane  to  the 
original  purpose  for  Its  creation.  As  said 
by  Mr.  Justice  Wolverton,  in  a  similar  case: 
"The  central  Idea  attending  the  entire  ac^ 
with  all  of  Its  amendments.  Is  to  establish 
and  Incorporate  a  port  under  the  designa- 
tion of  the  'Port  of  Fortiand.*  This  Is  the 
real  and  paramount  subject  for  legislation. 
Tbe  Improvement  of  the  channel  of  the  two 
rivers  and  the  promotion  of  maritime,  ship- 
ping, and  commercial  interests  of  the  port 
are  Incidental.  *  *  *  It  Is  a  most  natural 
thing  for  a  port  organized  as  such  to  deep- 
&i,  if  need  be,  and  improve  Its  harbor,  to 
remove  obstrucUons,  and  deepen  the  chan* 
nels  entering  such  harbor,  to  maintain  and 
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operate  dredges  for  the  porpose,  and  pnn 
mote  ahlpping  and  all  oommOTclal  Intereeta 
connected  vlth  tlw  coming  and  d^rtnre 
uf  Teeaels  laden  with  the  prodncta  and  fab- 
rics of  the  home  market  and  elKwbete. 
All  these  thing!  are  connected  with  and  man- 
ifestly germane  to  the  central  aabject"  And 
conBeguently  It  was  held  that  the  port  lias 
power  and  anthorlty  to  crastroct  and  operate 
a  dry  dod[  and  charge  and  receive  tolls  for 
the  nse  thereto  Tbn  Elder  O.)  169  Fed. 
1005.  Upon  the  same  reasoning  we  think 
It  can  be  legally  authorized  to  operate  and 
maintain  tug  and  pilot  boats  as  aids  to  and 
for  the  purpose  of  promotli^  the  maritime, 
shipping'  and  commercial  Interests  of  the 
port  It  goes  without  saying  that  the  estab- 
Usbment  and  maintenance  of  an  efficient 
towage  and  pilotage  service  between  Port- 
land and  the  sea  would  promote  greatly  the 
shipping  and  commercial  Interests.  The 
deepened  river  which  the  port  of  Portland 
Is  authorized  to  maintain  would  be  of  but 
little  value  unless  towboats  were  provided 
to  tow  ships  between  the  sea  and  the  port, 
or  nnless  an  efficient  pilot  service  is  pro- 
vided for  entering  and  departing  vessels. 

It  follows  that  the  decree  of  the  court  be- 
low must  be  affirmed,  and  It  Is  so  ordered. 


STERN  V.  VOia. 
(Supreme  Court  of  Oregon.   Dec.  1,  1908.) 

1.  Appeal  and  Erbob  (|  881*)— New  Tbiait- 

DlSCBETION  or  OOUBT— NBWZ.T  DiSCOTKBBD 

Evidence. 

A  motion  for  a  new  trial  based  on  newly 
discovered  evidence  is  addressed  to  the  sound 
discretion  of  the  trial  court,  and  its  refusal  will 
be  reversed  only  for  manifiest  error  or  abuse  of 
discretion. 

[Dd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3976;  Dec  DigTl  981.»] 

2.  New  Tbial  (J  150*)  —  Newlt  Discovered 
Evidence— Diligence. 

An  affidavit  for  a  new  trial  for  newly  dis- 
covered evidence  does  not  sufficiently  show  rea- 
sonable diligence,  where  the  particular  efforts 
made  to  discover  the  testimony  before  trial  are 
not  stated,  and  no  circumstances  or  the  names 
of  any  persons  of  whom  he  made  Inquiry  are 
givoi ;  affiant  only  stating  that  he  made  every 
effort  to  'find  some  one,  and  that  he  went  to 
every  one'whom  be  thought  might  know. 

[Ed.  Note.— For  other  cases,  see  New^Trial, 
Cent  Dig.  S{  306-310;  Dec.  Dig.  S  150.*] 

8.  New  Tbiai.  ({  104*)— Newlt  Discovebed 
Evidence — Cumulative  Evidence. 

A  new  trial  will  not  be  granted  because 

of  the  discovery  of  merely  cumulative  evidence. 
[Ed.  Note.— For  other  cases,  see  New  Trial, 

Gent  Dig.  |  218;  Dec  Dig.  |  lOi.*] 

Appeal  from  Circuit  Court,  Coos  County; 
J.  W.  Hamilton,  Judge. 

Action  by  Jacob  L.  Stem  against  A.  J. 
Vols,  alias  John  Volz.  Judgment  for  plalu- 
tlB,  and  defendant  appeals.  Affirmed. 

Plaintiff,  as  the  assignee  of  the  Stem- 
Prince  Importiug  Company  of  the  state  of 


Colorado,  brought  this  action  In  A  Justice 
court  of  Coos  county,  against  A.  J.  ToI% 
alias  John  Tol%  to  reoover  a  balance  al- 
lied to  be  due  upon  an  open  account  for 
goods  allied  to  have  been  sold  and  deliver, 
ed  to  defendant  at  Boise,  Idaho,  by  plaln- 
tilTa  assignor,  at  the  special  Instance  and  re- 
quest of  defendant.  In  addition  to  the  usnsl 
avermente,  It  Is  alleged,  that  A.  J.  Vols  la 
sometimes  known  and  goes  under  the  name 
of  John  VohL  Defffiidant  answered  in  tJie 
name  of  John  Vols,  alleging  that  to  be  hla 
true  name,  and  denying  that  be  was  enr 
known  as  A.  J.  Vols,  as  well  as  all  otiiw 
averments  of  the  conqtlaint  Plaintiff  had  a 
verdict  and  judgment,  and  defendant  appeal- 
ed to  the  circuit  court  of  the  county,  where, 
upmi  a  trial  before  a  Jury,  plaintiff  again 
obtained  a  verdict  and  Judgment  for  the 
amount  demanded  In  the  complaint,  from 
which  Judgment  defendant  has  appealed  to 
this  court  assigning  as  errors  the  admission 
of  testimony  over  bis  obJectl<m  and  the  de- 
nial of  a  motion  for  a  new  trial,  based  upon 
Insufficiency  of  evidence  to  support  the  ver- 
dict and  upon  newly  discovered  evidence. 

E.  D.  Sperry,  tor  appellant  I*  A.  Ulje- 
qvlst,  tor  respondent 

SLATER,  C.  The  only  error  relied  upon 
and  urged  by  defendant  In  his  brief  for  a 
reversal  of  the  Judgment  is  the  denial  of 
his  motion  for  a  new  trial,  and  that  Is  con- 
fined solely  to  that  part  thereof  based  on 
newly  dlBcoverecl  evidence.  Such  a  motion 
is  addressed  to  the  sound  discretion  of  the 
trial  court  and  a  refnsal  of  a  new  trial 
will  be  reversed  only  for  manifest  error  or 
abuse  of  discretion.  14  PI.  St  Pr.  082 ;  Ruck- 
man  V.  OrmoDd,  42  Or.  209,  70  Pac.  707 ; 
State  V.  Hill,  39  Or.  90,  65  Pac  51S.  The  mo- 
tion Is  supported  by  defendant's  affidavit  to 
the  effect  that  since  the  trial  of  the  cause, 
and  after  the  rendition  of  the  verdict  de- 
fendant learned  that  he  could  prove  by  C.  H. 
Bramley,  J.  N.  Shiria,  and  P.  B.  Mauzey 
that  they  knew  defendant,  John  Volz,  and 
had  known  him  since  April,  1906,  and  that 
they  saw  him  In  the  city  of  North  Bend, 
Coos  county,  on  or  about  May  14,  1906; 
that  this  evidence  Is  material  to  his  defense, 
and  was  not  known  to  him  at  the  time  of  the 
trial,  and  that  be  never  had  any  reason  to 
believe  that  these  parties  knew  anything 
about  It;  that  when  he  first  saw  the  writing, 
which  was  introduced  in  evidence  and  which 
it  was  claimed  be  signed,  he  immediately 
made  every  effort  to  find  some  one  who  could 
remember  that  he  was  in  North  Bend  on 
May  14,  1906;  that  he  went  to  every  one 
whom  he  thought  would  know,  and  made  in- 
quiries to  find  some  one  by  whom  be  could 
prove  that  fact,  but  found  no  person  other 
than  those  produced  at  the  triai. 

The  showing  as  to  reasonable  diligence 
was  not  sufflelent  to  justify  the  court  to  set 


*For  other  cmm  bm  sama  topic  and  bwUoh  NUMBER  In  Deo.  Jfc  Am,  Diss.  U07  to  data.  A  Baportar  IndexM 


Digilized  by 


y  Google 


LONG  V.  CITY  OF  PORTLAND. 


•side  the  verdict.  The  particular  efforts 
which  be  made,  If  any,  to  discover  the  testi- 
mony before  the  trial,  are  not  stated,  nor 
are  any  clrcnnutancea  or  names  of  any-  per^ 
sons  of  whom  he  made  Inqatry  giren,  bat 
only  tbat  he  made  "every  effort  to  find  some 
one,"  and  that  "I  went  to  every  one  whom 
I  thought  might  know,"  which  Is  not  snflS- 
dent.  State  t.  Hill,  89  Or.  90,  66  Pac  5ia 
Nor  Is  the  newly  discovered  evidence  snflQ- 
dent  as  to  substance  and  quality.  The  affi- 
davits of  each  of  said  parties  are  filed  In 
Bnpport  of  the  motion,  and  are  of  the  same 
general  effect  as  to  their  acquaintance  with 
defoidant,  and  their  knowledge  of  his  pres- 
ence in  or  about  North  Bend  on  May  14, 1906. 
The  application  made  of  this  evidence,  by 
defendant,  to  flie  issues  of  the  case  as  being 
material  to  bis  defense,  la  to  the  principal 
pojnt  controverted  at  the  trial,  which  was 
the  Identity  of  A.  J.  Tolz  with  John  Volz, 
the  defendant,  or,  In  other  words,  whether 
plainticrs  aselgnor  had  dealt  with  defend- 
ant and  sold  him  the  goods  under  the  former 
name,  white  he  sometimes  went  under  the 
latter  name,  as  plaintiff  contended,  or  wheth- 
er there  were  two  persons,  one  of  the  former 
name,  with  whom  plaintiff  had  dealt  In 
telling  the  goods,  and  another — the  defend- 
ant— with  whom  plaintiff  had  not  dealt 

Plaintiff  offered  competent  evidence  tend- 
ing to  show  that  defendant,  as  A.  J.  Vols, 
condncted  a  saloon  business  at  Boise,  Idaho, 
bat  that  he  sometimes  was  known  as  John 
Yote ;  that  plaintiff's  assignor,  which  dealt 
In  supplies  for  such  business,  sold  the  goods 
to  him  under  the  name  of  A.  J.  Volz;  and 
that  the  seller  never  knew  or  d^lt  with  any 
other  pera<m  under  that  name  than  defend- 
ant. A  part  of  plalntlfTs  evidence  consisted 
of  a  written  statement  of  an  account  between 
the  Stem-Prince  Company  and  A.  J.  Volz, 
Showlns  tlie  amount  sued  for  to  be  dne.  The 
aeconnt  was  made  and  dated  at  Denver,  Oolo. 
fm  May  11, 1906,  and  to  which  had  been  add- 
ed the  following  words:  'HSoing  to  North 
Ben4  Oooa  County,  Oregmit  S/14/09.  Stem 
and  Prince  Company.  I  will  pay  this  In 
about  ninetr  days.  A.  J.  Tola.**  Mark 
Weileir,  a  vitneas  for  i)lalntlff,  testified  that 
he  liad  been  a  traveling  salesman  fbr  the 
Btera-Prlnce  Company,  had  taken  an  order 
tar  goods  from  defendant  as  A.  J.  VoIb,  and 
had  collednd  from  him  a  paymoit  <m  this 
acooant;  that  tliere  was  no  man  In  the  em- 
[doy  of  A.  J.  Toll  by  the  name  of  John  Tola ; 
that  be  knew  A.  J.  Tola  and  John  Tola  to 
be  the  same  person  and  the  proprietor  of 
said  saloon;  that  on  Uay  14, 1906,  at  Bcdse^ 
Idabo,  be  teaaeated  him  to  pi^  this  Imlance ; 
tbat  defendant  said  he  had  sold  out  tb^ 
saloon;  that  It  bad  taken  all  the  numey 
be  Bad  to  pay  the  debts  and  establish  him- 
self In  North  Bend,  Dr.,  and  tiiat  as  soon  u 
he  conld  establish  hlmsdf  in  North  Bend, 
which  be  thonght  would  be  In  about  three 


months,  he  would  pay  In  full;  and  as  wit- 
ness wanted  some  kind  of  acknowledgment 
of  the  account  he,  asked  defendant  to  sign  en 
agreement  to  pay  on  a  certain  date,  which  he 
did;  that  he  knows  the  signature  of  the 
writing  offered  in  evidence  (plaintiff's  exhibit 
A)  to  be  defendant's  handwriting,  as  he  saw 
him  sign  it;  and  that  he  had  subsequently 
met  defendant  at  North  Bend,  in  this  state, 
where  he  goes  by  the  name  of  John  Tolz. 
Samples  of  defendant's  writing  and  signa- 
ture admitted  to  be  genuine  were  offered 
for  comparison  with  that  on  Exhibit  A,  and 
all  were  said,  by  another  witness  who  was 
qualified  aa  one  skilled  In  Bach  matt^  to 
have  been  written  by  one  and  the  same  p«^ 
son. 

While  defendant  maintained  and  offered  his 
own  evidence  tending  to  show  that  his  tme 
name  Is  StUm  Tolz,  that  he  never  was  known 
as,  or  went  under  the  name  of,  A.  J.  Tolz, 
but  that  he  had  a  cousin  of  that  name,  who 
conducted  a  saloon  at  Boise,  and  for  whom  he 
was  employed  as  a  clerk  In  the  saloon  at 
the  time  the  goods  were  sold,  and  tbat  they 
were  bought  for  his  cousin  and  in  his  name ; 
that  as  such  clerk  he  ordered  the  goods  for 
and  m  the  name  of  his  principal,  wrote  let- 
ters to  the  seller  and  signed  the  name  of  his 
principal  thereto,  and  made  payments  there- 
on In  the  name  and  for  A.  J.  Tolz ;  that  he 
did  not  sign  the  statement  on  plaintiff's 
Exhibit  A,  and  was  not  In  Boise,  Idaho,  at  that 
time,  but  was  In  North  Bend,  Or.  He  offer- 
ed two  other  witnesses  who  testified  that  th^ 
remembered  having  seen  defendant  in  North 
Bend  about  the  middle  of  April,  1906,  but 
his  wife,  whose  teatim<my  was  ^ven  by  dep- 
osition, swears  that  her  husband  left  Boise 
on  May  20.  1906. 

From  this  review  of  the  record  it  appears 
to  us  that  the  evidence  of  the  three  addi- 
tional witnesses.  If  presented,  would  be  cumu- 
lative to  that  produced  by  defendant  and 
two  other  wlnesses  at  the  trial,  which  was 
to  the  general  effect  that  he  was  not  In 
Boise,  Idaho,  on  May  14,  1906,  when  the 
writing  offered  by  plaintiff  Is  said  to  have 
beea  signed  by  defendant  but  that  be  was 
In  North  Bend,  Coos  county.  Or.  A  new  trial 
will  not  be  granted  because  of  the  discovery 
of  merely  cumulative  evidence.  Lander  v. 
Miles,  8  Or.  40;  State  v.  Hill,  89  Or.  90, 
60  Pac.  618. 

From  these  consIderaU<H»,  it  foHows  that 
t^e  judgment  should  be  aflbmed. 


LONG  V.  CITT  OP  PORTLAND  et  al.f 
(Supreme  Court  of  Oregon.   De&  1,  1908.) 
1.  GoNSTiTcnonAi.  Law  Q  80*)  —  SsLr-Bxa- 

OtJTIKO  PBOVISIONa. 

Const  art.  4,  I  la,  reserving  the  initiative 
and  referendum  powers  to  the  voters  of  sveiy 
mnnldpality  as  to  munidpal  l^slatlon  to  be 
exezdsed  In  the  manner  pxeierlDed  bj  gensTal 
laws.  Is  not  self-exeeutta^  as  It  dots  not  lay 
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down  Om  roles  meanB  of  which  th«  riffht  re- 
aeired  may  be  given  the  force  of  law. 

[Ed.  Note.— For  other  caaes,  see  Conatltntional 
Zaw.  Cent  Dig.  i  82;  D«c,Dfg.  I  Sa*] 

£.  MnmoiFAi,  CoBPOBUzoirB  (|  106*)— Bon- 

BRDUIC— OOASIXBS. 

Tb»  li^t  of  tlie  refferendnm  reserred  to 
ue  TOtezB  of  ereir  mnnidpatlty  1^  Const,  art 
4,  !  la.  Is  reserved  to  the  voters  of  a  city  re- 
gardless of  any  provision  in  the  charter  thereof, 
and  it  la  saperior  to  the  charter,  and  the  pro- 
vision  amonnta  to  an  amendment  of  the  diarter, 
and  Is  snflSdent  anthority  for  legialatlia  neces- 
sary to  give  it  effect 

[Ed.  Note.~For  other  cases,  see  Monldpal 
Corporations,  Dec.  Dig,  |  108;.*] 

8.  CoirannmoiTAL Ii&w.Q 88*)  —  llii luin 
Tauoitt. 

A  Btatnte  ealled  for  by  a  eonatltntkmal 

SnmnoB  la  not  nnconstttatkmal  beeanse  It 
ictfl  with  some  other  ccmatltntlonal  provirion. 
[Ed.  Note.— For  other  cases,  see  Conatitatlona] 
Law.  Dec  Dig.  I  S8.*] 

4.  MUNIOIPAI.  OOBPOBATIOnB  (|  108*)— Bhtib- 
.  KNDUK— SxATcms— VAUDirr. 

Act  X^b.  25k  1907  (Lam  1907.  p.  8B8), 
proTidlnc  fbr  the  canylng  into  effect  m  the  fo- 
itlatlve  and  refbrendnm  powers  reserved  by 
Const  art  4,  H  1,  la,  ia  not  an  amendment  of 
the  Portland  dty  diarter,  within  C<mst  art.  11, 
i  2,  proliibltinf  the  Lerislatare  from  amending 
any  manicipal  charter,  out  sospenda  the  opera- 
tion of  the  charter,  and  an  ordinance  of  the 
city  on  which  the  refermdom  is  Invoked  takes 
effect  frtHn  the  proclamation  of  the  mayor  as 
ptorlded  In  the  act 

[Ed.  Nota.— F«r  other  cases,  see  Municipal 
CoiporatlMia,  Dec.  Dig.  1 108.*] 

Appeal  from  Circuit  Court,  Multnomah 
Oduq^;  C  U.  Gantenbeln,  Judge. 

Salt  by  George  Long,  on  his  own  behalf 
and  on  behalf  of  all  other  resldoits,  citizens, 
corporations,  and  taxpayers  and  all  others 
similarly  situated,  against  the  city  of  Port- 
land and  others.  From  a  decree  of  dismissal 
entered  after  sustaining  a  demurrer  to  the 
complaint,  plaintiff  appeals.  BevOTsed  and 
remandedL 

Martin  Watrous  and  Frank  F.  Frennan, 
for  appellant  J.  P.  Kavanangh  and  Frank 

8.  Grant,  for  respondents. 

EAKIN,  J.  This  Is  a  suit  to  enjoin  the  en- 
forcement of  a  <dty  ordinance  of  the  city  of 
Portland  priding  the  submission  thereof  to 
a  vote  of  the  people  by  the  referendum.  On 
February  26,  1908.  an  ordinance  was  enacted 
by  the  common  council  of  the  city  of  Fort- 
land,  numbered  17,414.  which  exacts  a  li- 
cense fee  for  the  operation  of  Tehides,  con- 
veyances, and  delivery  wagons  used  In  the 
conduct  of  COTtaIn  businesses.  Within  30 
days  after  the  passage  of  tbo  ordinance  a  pe- 
tition InTOklng  a  referendum  thereon  was 
filed  with  the  auditor  of  the  <Aty;  and  It  Is 
alleged  that  the  city  officers  are  proceeding 
to  enforce  the  ordinance  against  the  owners 
of  all  such  T^des  before  the  same  has  been 
approved  by  the  voters  of  the  dty.  A  de- 
murrer to  this  complaint  was  sustained  by 
the  cour^  and  a  decree  entered  thereon  dts- 
fnitm^ng  fbe  suit;  and  the  plainl^ff  offoeahi. 


These  issues  IutoIto  the  effect  of  the  l^ 
IslatlTe  act  of  February  25,  1907,  which  pro- 
Tides  for  carrying  Into  effect  the  Inlttatlve 
and  referendum  powers  reserved  to  the  peo- 
ple by  section  1  and  section  la  of  artlde  4 
of  the  ConstltutioiL  This  necessitates  the 
consideration  of  several  sections  of  the  Con- 
stitution and  of  section  49  of  the  charter  of 
the  dty  of  Portland.  Section  2  of  artide  U 
of  the  Constitution  was  amended  on  June  4, 

1906,  and  now  provides;  "Corporations  may 
be  formed  under  general  laws,  but  shall  not 
be  created  by  the  legislatlTe  assembly  by 
special  laws.  The  leglalatlTs  assembly  shall 
not  enact,  a  maid,  or  re^ieal  any  chartM-  or 
act  of  IscinporatlcHi  for  any  munid^ialltar, 
dty,  or  towiL  13ie  l^al  rotas  itf  enry  dty 
and  town  are  herd)y  granted  power  to  en- 
act and  amend  thedr  mnnldpal  charter,  sub- 
ject to  the  Constltntion  and  criminal  laws 
of  the  state  of  Oregon."  Section  1  of  artltle 
4  of  the  Constitution  was  amended  June  2. 
1902,  being  the  Initiative  and  ref^^dum 
amendmmt  and  la  a  general  reservation  by 
the  people  of  the  power  to  propose  laws  and 
amendments  to  the  Constitution  and  to  enact 
or  reject  the  same  at  the  polls,  and  also  the 
power  to  approve  or  reject  -at  the  polls  any 
act  of  the  legislative  assembly.  At  the  gen- 
eral election  of  1906.  artide  4  of  the  Consti- 
tution was  again  amended  by  addli^  thweto 
section  la.  So  far  as  Involved  here.  It  reads 
In  section  la:  "  *  *  •  The  Initiative  and 
referendum  powers  reserved  to  the  people 
by  this  Constitution  are  hereby  further  re- 
served to  the  legal  voters  of  every  munldpal- 
ity  and  district,  as  to  all  local,  spedal,  and 
munldpal  legislation,  of  every  diaracter,  in 
or  for  thdr  respective  munldpaliUes  and 
districts.  The  manner  of  exen^ng  said 
powers  shall  be  prescribed  by  general  laws, 
except  that  dties  and  towns  may  provide  for 
the  manner  of  exerdsing  the  initiative  and 
referendum  powers  as  to  their  municipal 
leglBlatlon."  Section  49  of  the  charter  of  the 
city  of  Portland  (Bp.  Laws  1908,  p.  20)  pro- 
vides: "Upon  the  passage  of  *  *  *  any. 
ordinance,  an  enrolled  copy  thereof,  attested 
by  the  auditor  shall  be  submitted  to  the  may- 
or by  the  auditor,  within  five  days  from  the 
passage  of  the  same  by  the  coundl,  and  If 
the  mayor  approves  the  same,  he  shall  write 
upon  it  'Approved,'  with  the  date  thereof, 
sign  It  with  the  name  of  his  office,  and  there- 
upon, unless  otherwise  provided  therein,  such 
ordinance  shall  become  a  law,  and  be  of  force 
and  effect  *  •  •  The  act  of  the  legisla- 
tive assembly  of  February  25,  1907  (Laws 

1907.  p.  39S),  above  referred  to,  provides  tor 
the  exerdse  of  the  Initiative  and  relerendom 
of  the  Constitution  and  applies  to  general, 
local,  spedal,  and  munldpal  legislation.  Sec- 
tion 10  of  the  act  provides  how  the  Initiative 
and  referendum  shall  be  invoked  In  dtles 
and  towns  as  to  the  preparation  and  filing  ot 
the  petitions  and  oth^  preliminary  proceed- 
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ings.  Section  11  proTldea,  among  other 
tilings,  that  the  referendum  petition  against 
any  ordinance  ahall  be  flled  with  the  andltor 
within  80  days  after  ihe  paesage  of  snch 
ordinance^  tiiat  no  city  ordinance  shall  take 
^ect  and  become  op«ratiTe  nntll  80  days 
after  its  passage,  except  measores  necessary 
for  the  preservation  of  the  peaces  health,  and 
safety  of  fbe  city. 

The  contention  of  the  defendants  Is  that  as 
■ectton  40  of  the  charter  proTldes  that  an 
ordinance  shall  take  effect  immediately  upon 
Its  ajiproTal  by  the  mayor^  and  section  2,  art 
11,  Const,  provides  that  the  Legislature 
Shan  not  amend  any  charter,  therefore  the 
act  of  the  l^islatlve  assembly  of  February 
25,  1907,  in  so  far  as  It  provides  that  no 
ordinance  shall  take  eftect  ontll  30  days  aft- 
er Its  passage,  is  rold.  for  the  reason  that 
It  thereby  attempts  to  amend  section  49  of 
the  charter.  This  Is  the  only  question  In- 
TOlved.  Section  la,  art  4,  Const,  Is  not  self- 
executing,  for  the  reason  that  it  makes  no 
proTldon  as  to  Ita  enforcement  It  only  de- 
dares  or  reserves  the  right,  without  laying 
down  rules,  by  means  of  which  this  right 
may  be  given  the  force  of  law.  Cooley's  Oon. 
Um.  (7th  Ed.)  121;  Reeves  v.  Anderson,  13 
Wash.  17,  42  Pac.  625.  It  contains  no  provi- 
sions 88  to  the  time  and  ;rlace  of  filing  the 
petition,  nor  the  time  when,  or  manner  in 
which,  the  law  voted  upon  shall  take  efTect: 
and.  In  view  of  section  49  of  the  charter, 
some  provision  Is  required  to  give  tlqie  and 
opportunity  to  Invoke  the  referendum  against 
an  ordinance  passed  by  the  conndl;  and 
many  other  details  may  be  greatly  aided  by 
legislation.  This  was  recognized  by  the 
framers  of  this  amendment,  as  It  provides 
therein  tiiat  the  manner  ot  exercising  such 
power  shall  be  prescribed  by  general  laws  or 
by  the  dty.  This  right  of  the  referendum 
la  reserved  to  the  people  of  a  dty  or  town, 
regardless  of  any  provisions  of  the  city 
charter.  It  is  superior  to  the  charter.  Coo- 
ley's  Con.  Ltm.  122,  In  speaking  of  a  self- 
eiecutlng  homestead  provision  of  the  Con- 
stitution and  of  legislation  In  aid  of  It  Bays: 
"It  vrtll  override  and  nullify  whatever  legls- 
latlou,  either  prior  or  subsequent,  would  de- 
feat or  limit  the  homestead  which  Is  deQued 
and  secured."  And  so  this  constitutional 
provision  will  override  and  nullify  whatever 
the  charter  contains  that  wonld  defeat  or 
limit  the  right  of  the  refer^dum  upon  ordi- 
nances subject  thereto.  So  far  as  section  la 
affects  or  applies  to  a  dty  charter,  its  pro- 
visions may  be  considered  as  read  Into  the 
diarter.  It  amounts  to  an  amendment  of  it 
subject  only  to  such  provlaloa  of  law  as  shall 
make  tt  arallable,  and  is  snffldent  authority 
for  any  state  or  dty  legislation  necessary  to 
give  It  effect,  regardless  of  other  provisions 
cmtatned  In  the  charter. 

The  caae  of  Reeves  t.  Anderson,  supra, 
though  not  involving  this  exact  question.  Is 
very  much  in  point  By  Const  Wash.  S 
U)^  art  U.  it  to  provided  that  the  Inhabit 


ants  of  a  dty  contalnli^  a  population  of 
20,000  may  frame  a  charter  for  their  own 
govemmoit  and  that  the  dty  council  may 
cause  an  election  to  be  had  for  the  pnrpom 
of  choosing  15  freehold's  to  prepare  and 
propose  a  charter.  It  further  provides  that 
a  charter  adopted  under  this  article  may  be 
amended  by  proposal  of  the  dty  council.  The 
state  Legislature  enacted  a  statute  providing 
the  manner  of  exercising  the  right  conferred 
by  section  10,  art  11,  Const  The  dty  conndl 
of  Seattle  ignored  a  petition  presented  there- 
after, asking  that  an  election  be  called  to 
elect  16  freeholders  to  prepare  a  new  charter 
by  altering,  changing,  or  revising  the  exist- 
ing one;  and  this  suit  was  brought  to  com- 
pell  it  to  call  the  election.  It  was  contended 
by  defendant  that  the  legislative  act  ia  un- 
constitutional, and  that  section  10,  art  11, 
Const,  points  out  the  only  manner  by  whidi 
the  charter  may  be  amended,  namely,  upon  a 
proposal  from  the  conndl,  and  that  the  right 
to  "frame  a  charter"  has  been  once  uerclsed, 
and  thereby  exhausted.  The  court  holds  that 
section  10^  art  11,  Const.,  is  not  self-execut 
ing,  and  that  the  legislative  act  Is  for  the 
purpose  of  providing  the  manner  of  its  exer* 
else ;  that  the  power  Is  to  "frame  a  charter ; 
that  the  r^t  Is  a  continuing  right ;  and  that 
by  the  act  In  question  the  Leglalaturo  has 
made  It  possible  for  the  people  to  exercise 
such  constitutional  right  to  create  a  new 
diarter.  This  being  so,  It  should  not  be  held 
invalid  even  if  we  should  condude  diat  its 
provisions  concmiing  amendments  are  not 
In  accord  with  the  Constitution.  It  would 
stiU  be  valid  in  so  far  as  It  pointed  oat  the 
manner  In  which  a  new  charter  cotdd  be 
created."  Although  not  compulsory  upon  the 
voters  to  adopt  It  "this  act  affords  them 
an  opportunity  for  so  doing,  without  regard 
to  the  win  of  the  council,  and  in  making  sudi 
inroTision  we  think  the  Legislature  did  not 
transcfioid  Hs  ctmstltatloDal  functions.'*  "Tin 
act,  as  we  have  seen.  Is  In  harmony  wtth  the 
BpMt  of  the  Constltatlon,  and  its  object  is  to 
tattba  the  exerdse  of  a  oonstltntlonal  right 
and  make  such  right  available."  Where  the 
ConstltutloD  itself  calls  for  the  enactment 
it  cannot  be  considered  anconstltDtiiHial  be- 
cause it  may  conflict  yrtXk  some  ottwr  consti- 
tutional provlsliUL  It  is  held  in  Bwlng  t. 
Hoblltzelle,  86  Mo.  64,  that  an  act  r^olat- 
Ing  the  rc^j^stratloii  of  TOten  In  certain  dtlea 
was  TSlld,  as  It  ms  plainly  called  for 
article  8,  I  6^  Const,  although  It  overrides 
tha  diarter  which  the  Constitution  jsovlded- 
shonld  be  amended  by  the  people,  ■*^d  not 
otherwise."  And  in  Keneflck  v.  City  of  St 
Louis,  127  Mo.  1,  29  S.  W.  888,  a  local  or 
special  law  Is  Inhibited  by  the  GonstltnUon 
upon  the  subject  considered.  It  is  hdd  that 
l^Islatlon  affecting  only  the  city  of  St  Louis, 
which  Is  necessary  or  appropriate  to  carry 
into  effect  a  positive  command  of  the  organic 
law,  or  Is  required  or  directly  contemplated 
br  Its  terttm,  cannot  Justly  be  bald  althar 
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■pedal  or  local  vrlihln  the  tme  Intent  and 
meaning  of  tbe  ConHtltntlon. 

The  constltotional  provision  In  this  case, 
standing  alone,  does  not  a,flect  section  49  of 
tbe  charter  so  as  to  prevent  ordinances  from 
taking  effect,  as  ^orlded  therein,  but  It 
sobordinates  that  section  and  the  whcAe  char- 
ter to  such  leglslatlTe  provldon  as  Is  therein 
anthorlzed  for  the  effectual  exercise  of  the 
referendum.  Some  provision  Is  necessary  to 
suspend  the  operation  of  section  49  upon 
such  ordinances  as  may  be  subject  to  the 
referendum  and  to  provide  a  time  within 
which  the  referendum  may  be  Invoked.  This 
iB  done  by  the  legislative  act  of  February  2S, 
1907,  which  only  suspended  the  operation  of 
section  49  for  80  days  upon  all  ordinances 
liable  to  be  referred.  Section  lO  of  the  leg- 
islative act  provides.  In  ^ect,  that  the  terms 
of  section  9  thereof  shall  be  applied  to  cities. 
This  relates  to  the  canvass  of  the  vote  and 
subsequent  proceedings,  Including  the  proc- 
lamation by  the  Governor,  declaring  the 
measure  to  be  in  full  force  and  effect  as  the 
law ;  but  section  10  provides  that  the  city 
auditor  and  mayor  shall  perform  these  du- 
ties that  are  there  required  of  the  Secretary 
of  State  and  Governor  tn  state  legislation. 
The  result  Is  that  an  ordinance  upon  which 
the  referendum  Is  invoked  will  take  effect, 
as  provided  in  section  9  and  section  10  of 
the  act  of  1007,  upon  the  proclamation  of  the 
mayor  to  that  effect.  Those  subject  to  the 
referendum  but  upon  whlcb  it  Is  not  Invoked 
will  take  effect  by  the  provisions  of  section 
49  of  the  charter  at  the  ^plratlon  of  tbe 
SO-day  suspension.  This  legislative  act  Is 
In  pursuance  of  the.  specific  direction  of, 
and  Intfflided  by,  the  Constitution  to  make 
It  possible  for  the  people  to  exercise  the 
referaidum ;  and  we  are  of  the  opinion 
that  It  Is  not  an  amendment  by  the  Legis* 
lature  of  section  49  of  the  city  charter  within 
the  meaning  of  section  2  of  article  11  of  the 
Constitution. 

Therefore  the  lower  court  erred  in  sus- 
taining the  demurrer  to  the  complaint;  and 
the  decree  wiU  be  reversed*  and  the  cause 
remanded. 


STATB  V.  DOHBRTT. 
(Snprme  Court  ot  Oregon.   Dec.  1,  IBOSi) 

1.  OanaNAL  Law  (|  822*)  —  IireTBuoTioNs — 

CONBTEUCTIOII. 

An  loatruction  in  a' criminal  case  must  be 
interpreted  in  connection  with  tba  remainder  of 
the  charge. 

fBd.  Note.— Fw  other  cue^  see  Orbnlnal 
Low.  Cent  Dig.  H  1900-1805;  Dee.  Dig.  $ 

822.*] 

2.  HouiciDB  <8  112*)  —  SiiT-Dsnnsx  —  Pbo- 

VOKINO  DiFFIOtJLTT— ElTOCT, 

If  decpdent  expressed  an  intent  to  strike 
aoensed  if  he  repeated  abusive  language,  and  on 
a  repetition  did  strike  him,  accused,  havlu 
thereap<m  shot  decedent  cuinot,  estatMlsh  s^ 


defense,  onlesa  he  In  good  faith  withdrew  or 
attempted  to  withdraw  from  the  conflict. 

[Ed.  Ifote.— For  other  cases,  see  Homicida^ 
Cent.  Dig.  H  14&-lfi0;  Dee.  Dig.  I  112.*] 

S.  HoiaoiDi  (I  800*)— InsTBvonoira  — SiLv- 
Defensi. 

Evidence  of  a  dlffienlty  between  Uw  parties 
shortly  before  the  hunldde,  in  which  deced«it 
pushed  accused  against  a  wall  and  dioked  him, 
warranted  an  instruction  that  if  tbe  killing 
was  done  In  a  spirit  of  retaliation  or  revenge 
for  past  Injury,  and  not  because  there  was  rea- 
sonable apprehension  ot  impending  Injaiy.  aoen^ 
ed  conld  not  plead  self-defense. 

[Ed.  Note.— For  other  coses,  see  HomiddCL 
Cent.  Dig.  H  614r^;  Dee.  Dig.  I  800.*] 

4.  HOHICIDE  (I  lid*)  —  "BXLr-DUlKSI.*'  — 

Basis. 

The  right  to  kUl  in  "self-defense"  Is  fowid- 
ed  on  necessity,  real  or  a)|rparent,  and  can  mly 
t>e  reaorted  to  wlien  the  circumstances  are  sncn 
as  to  warrant  a  reasonable  belief  in  him  as- 
sanlted  that  the  killing  Is  necessary  to  preserve 
life  or  to  protect  himself  from  great  bodily 
harm. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  SS  ISft-lOS ;  Dec.  Dig.  {  116.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6402-6406;  vol.  8,  p.  7797.] 

5.  HOKIOIDE  (J  116*)— SEU--DEFEH8B— **0BBAT- 
BODILT  HaBM." 

"Oieet  bodily  harm,"  within  the  rale  gov 
emlng  the  right  ot  self-defense,  means  mora 
tlian  mere  Injun  by  the  fist  such  as  is  likely 
to  occur  in  ordinary  assault  and  battery  (cit- 
ing Words  and  Phrases,  vol.  4,  p.  8162). 

[Ed.  Note.— For  other  eases,  see  Homicide, 
Cent.  Dig.  H  156-167;  Dec  Dig.  1  115.*] 

6.  HOUICIOB  ((  117*)— SELr-DEFENBB— BlQHT- 

To  Invoke. 

A  threatened  Injury,  to  warrant  a  homicide 
in  self-defense,  must  involve  imminent  peril  to- 
Itfe  or  limb)  fear  of  a  slldit  injury  or  a  mere 
assault  not  felonious  furnishing  no  excuse,  but 
if,  considering  the  relative  age  and  strength  of 
the  parties  or  the  ferocity  of  the  attack,  the 
intended  beating  is  of  such  character  as  to  en- 
danger lite  or  limb,  it  will  be  felonious,  and  the 
assaulted  person  may  kill  If  necessary  to  pre- 
serve his  own  life  or  protect  himself  from  such 
beating. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  fit  164^167 ;  Dec.  Dig.  1 117.*] 

7.  HouioioB  (§  276*)  — SBZjr-DBnnss— En- 

oence— Sufficiency. 

Evidence  In  prosecution  for  murder  held 
InsofScIent  to  raise  the  issue  of  self-defense. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  «  668;  Dec  Dig.  1  276.*] 

&  HoKioiDS  (I  800*)— SELr-DEraNS»-BiOHTa 
OP  Agcubep— iNsTBUonon— GoNroBiaTr  to 

EVIOENCE. 

One  attempting  to  justly  a  bomldde  on  a 
plea  of  self-defense,  which  the  evidence  tends  to 
sustain,  fa  entitled  to  instrnctions  <m  his  tiieory ; 
but,  when  the  evidence  shows  murder  or  man- 
slaughter, an  instruction  on  self-defense  should 
not  be  given. 

[Sid.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  SI  614-632 ;  Dec.  Dig.  S  800.*] 
9.  HomoiDE  (i  340*)— Appeax^Habuuss  Bb- 

BOB— iNSTBucrnoirB. 

One  convicted  of  murder  cannot  complain 
of  errors  in  an  iustmction  on  self-defense,  when 
the  evidence  did  not  raise  that  issue. 

[E!d.  Note. — For  other  eases,  see  Homlddc^ 
Cent  Dig.  IS  716-719;  Dec  Dig.  8  S40.*l 

Appeal  from  Circuit  Goart,  Morrow  Conn- 
ty;  H.  J.  Bean.  Jodge. 


*Fer  othw  easss  sea  ssms  tople  and  section  MUIIBBR  In  Dee.  ft  Am.  DIgi.  1807  to  data^  *  Reportsr  Indtxaa 
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Dan  P.  Dcdierly  was  convicted  of  muider 
In  tbe  second  degree  and  he  anieals.  Af- 
llnned. 

Janus  A.  Fee,  tot  appellant  A.  Bf.  Craw- 
ford. Atty.  Oen^  and  6.  W.  Plielps,  Diet 
Attj^  for  the  State. 

BEAN,  €.  J.  Tbe  defendant  was  tried  and 
coDTicted  of  mnrder  In  the  iecond  d^nree  for 
■hooting  and  killing  one  Oscar  Allen  In  a 
sakKHi  in  the  town  of  Lexington,  on  Decem- 
ber 20, 1907.  and  from  the  judgment,  sentenc- 
ing him  to  the  pentltnitlary.  for  life,  he  ap* 
peali. 

Allen  was  working  for  one  Padbnrg  on  a 
form  near  the  town,  and  on  the  night  of  the 
tragedy  be  and  his  employer  were  In  town 
and  sprait  most  of  the  evening  at  a  saloon 
kept  one  Inskeep.  Allen  had  been  en- 
gaged in  a  game  of  cards  early  In  tbe  evening, 
bat  about  two  hours  before  he  was  killed  had 
withdrawn  from  the  game,  and,  while  waiting 
for  Padburg  to  get  ready  to  go  home,  lay 
down  on  a  billiard  table  in  the  back  room  of 
the  saloon  and  went  to  sleep.  Defendant 
had  been  In  the  saloon  some  time  early  In  tbe 
evening,  had  taken  a  drink  or  two,  went 
away,  and  returned  again  about  10  or  11 
o'dofA.  After  remaining  In  the  front  room 
about  an  hour,  talking  to  Padburg,  Bere- 
shears,  and  Lane,  the  bartender,  dnring 
which  time  he  had  several  drinks,  be  offered 
to  buy  the  drinks  "for  tbe  house,"  and  Pad- 
burg went  Into  the  back  room  where  Allen 
was  sleeping  and  awoke  him,  telling  him  to 
get  up:  "Dan  (the  defendant)  is  buying  a 
drink  for  the  house.  Get  a  drink,  and  we 
will  go  home."  Allen  got  np,  went  into  the 
front  room,  and  took  a  drink  with  the  others. 
The  defendant  asked  him  to  treat,  which  he 
did,  and  Allen  then  requested  the  bartender 
to  give  him  a  pint  of  whisky  and  a  package, 
belonging  to  him,  lying  on  tbe  safe  back  of 
the  bar,  preparatory  to  going  home.  De- 
fendant, however,  Insisted  that  he  buy  anoth- 
er drink,  but  Allen  declined  to  do  so,  saying 
that  he  had  bought  one  and  did  not  want  to 
boy  another.  Defendant  kept  Insisting  and 
called  him  a  "cheap  John"  or  "cheap  geaser," 
until  Allen  became  out  of  humor  and  told 
him  not  to  repeat  the'  request  Defendant 
then  jumped  around  In  front  of  Allen  and 
told  blm  "the  dirt  under  his  finger  nails 
knew  more  than  the  breed  of  him."  Where- 
qpn  ADoi  using  some  abusive  language^ 
eaoSht  hJm  by  the  throat  and  pushed  him  in- 
to a  corner  of  tbe  saloon,  but  did  not  strike 
or  attempt  to  strike  him.  The  bartender 
called  to  Allen  to  stop^  and  told  him  he  had 
gone  far  enough,  and  he  left  defendant  and 
walked  away.  Defendant  neverthelom,  fol- 
lowed him,  "ed^ng  along  the  bar,"  as  one 
witness  said,  saying,  "You  are  a  bigger  man 
than  I  am,  but  I  am  not  afraid  of  yon,"  and 
still  kept  insisting  that  he  buy  the  drinks, 
and  repeated  the  term  "cheap  John"  or 
"dieap  geaaw."  Allen  told  him  not  to  adc 
him  again  to  buy  any  more  drinks,  and  that 


if  he  did,  using  an  oath,  he  would  mash  his 
mouth,  or  something  to  that  effect  Defend* 
ant  thereupon  repeated  the  request  when  Al- 
ien struck  at  him,  and  the  defendant  drew 
his  gun  and  commenced  firing  at  Allen,  fir- 
ing five  shots  In  all,  from  the  effects  of  which 
Allen  died  In  a  few  minutes.  All  the  witness- 
es, who  were  present  at  the  time,  except  de- 
fffldant  say  that  as  far  as  they  could  see, 
Allen  did  not  strike  d^endant  but  missed 
him,  and  that  defendant  was  standing  when 
he  did  the  shooting.  DefCTdant  testified*  on 
his  own  behalf,  that  Allen  struck  htm  on  the 
chest  and  he  fell  to  the  floor,  and  while  on 
the  floor  took  out  his  gun  and  fired  one  or 
ti^o  shots,  then  got  up,  and  fired  three  man, 
as  Allen  was  moving  backward. 

The  court  gave  numerous  Instructions  con- 
cerning the  right  of  s^f-defeuse,  stating 
therein,  among  other  things:  That  the  dan- 
ger "must  not  have  been  brought  on  by  de- 
fendant" He  must  not  be  the  aggressor  by 
some  overt  act  or  demonstration.  That  If 
defendant  used  offensive  and  abusive  lan- 
guage to  deceased,  and  deceased  expressed 
an  Intention  to  strike  him  if  he  repeated 
such  remarks,  and  defoidant  did  so,  and 
Invited  and  broufi^t  am  the  difficulty,  he  could 
not  successfully  set  up  self-defense,  unless 
he,  in  good  folth,  withdrew,  or  attempted  to 
withdraw,  from  the  conflict  That  if  defend- 
ant (had  DO  reasonable  apprehension  of  Im- 
pending injury  to  himself,  but  did  tbe  kill- 
ing from  a  spirit  of  retaliation  or  revenge, 
for  the  purpose  of  punishing  defendant  for 
past  injuries  done  him,  he  could  not  avail 
himself  of  the  law  of  self-defense.  That  if 
AU^  assaulted  the  defendant  before  the 
shooting,  but  In  good  faith  withdrew  from 
the  conflict  by  retreating  or  otherwise,  de- 
fendant had  no  rl^t  under  the  law  to  shoot 
unless  the  sbootli^  and  klllliv  were  neces- 
sary, or  apparently  necessary,  to  protect  him- 
self from  death  or  great  bodily  barm.  That 
tbe  klUIug  must  have  been  unavoidable. 
These  and  other  like  expressions  or  state- 
ments  wen  excepted  to  by  defendant  and 
he  now  insists  that  they  do  not  correctly 
state  the  law  as  applicable  to  tbe  facts  of  the 
case.  As  we  have  said,  the  portions  object- 
ed to  are  but  excerpts  from  the  instructions, 
and,  of  course,  must  be  Interpreted  in  con- 
nection with  the  remainder  of  the  charge. 
Without  Incumbering  this  opinion,  by  setting 
out  the  charge  In  full.  It  Is  sufficient  we 
think,  to  say  that  It  fairly  and  clearly  pre> 
seated  the  law  as  favorable  to  defendant  as 
he  was  entitled  to  under  the  testimony.  The 
instruction,  that  if  defendant  used  abusive 
and  t^ensive  language  to  decedmt  and  de- 
cedent expressed  his  intention  to  strike  him 
If  he  repeated  such  language,  and  he  did  re- 
peat It  and  deceased  struck  him,  he  could 
not  successfully  set  np  the  right  of  sdf-de- 
fense,  unless  he  had.  in  good  faith,  with- 
drawn, or  attempted  to  withdraw,  from  the 
conflict,  Is  bnt  announdng  the  general  rule 
that  <me  who  provokes  a  difflculty*  in  which 
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he  IeHIb  anoUier*  cannot  plead  seU-detdnw, 
unlesa  he,  In  good  faith,  Trltbdrew,  or  attempt- 
ed to  withdraw,  ther^rom  (State  t.  Sum- 
mer, 74  Am.  St  Rep.  7S1«  not^,  and  waa  a 
proper  Inatmctlon  under  the  facta  of  this 
case  (Feople  t.  MeOrath,  47  Hun,  825).  The 
Instruction  that,  If  the  killing  was  done  In 
a  spirit  of  retaliation  or  rerenge  on  account 
of  past  injuries,  and  not  because  there  was 
reasonable  apprehensloa  of  impending  In- 
jury, defendant  could  not  plead  selMefense, 
was  dearly  within  the  erlctence.  Tbexe  bad 
been  a  difficulty  between  the  parties  a  sliort 
time  before  tlfe  conflict,  during  whldt  de- 
ceased pushed  defendant  against  a  wall  and 
dioked  him,  and,  no  doubt,  the  court  bad 
this  drcnmstance  In  mind  In  giving  the  In- 
struction in  question.  If  we  assume  there- 
fore ftOLt  the  facts  in  this  case,  as  developed 
by  the  testimony,  called  for  Instructions  on 
the  law  of  self-defense,  that  Question  was 
^operly  presented  to  the  Jury.  It  is  rery 
doubtful,  howerer,  whether  defendant  was 
oititled  to  an  instruction  upon  the  subject 
at  alL  The  right  to  take  the  llf^  ct  another 
In  self-defense  is  ftranded  on  necessl^,  real 
or  apparent,  and  can  only  be  resorted  to 
when  the  drcumsCances  are  such  as  to  wax^ 
rant  a  reasonable  beUef  In  the  party  assault- 
ed that  the  killing  is  necessary  tor  the  pre- 
serTatloD  of  his  Ufe  or  to  protect  bis  person 
from  great  bodily  harm.  Wharton  tm  HomI< 
dde,  I  22S.  And  by  "great  bodily  harm"  Is 
meant  more  than  a  mere  Injury  by  the  flat, 
such  as  Is  likely  to  occur  In  ordinary  assault 
and  battery.  The  Injury  apprdiended  must 
be  more  severe  and  serious  than  that  usually 
inflicted  in  an  ordinary  flgbt  with  the  fist, 
without  weapon.  4  Words  and  Phrases, 
8162;  Wharton  on  Homicide,  p.  876.  Ac- 
cording to  the  Supreme  Court  of  the  United 
States,  the  threatened  injury  must  be  one 
that  would  maim,  or  Uiat  would  be  pemuumt 
in  its  character,  or  that,  might  produce  death 
(Acers  t.  United  States,  164  U.  S.  888,  17 
Sup.  Gt  91,  41  U  Ed.  481).  or,  as  stated  by 
the  Supreme  Court  of  Alabama,  it  must  in- 
volve imminent  perU  to  life  or  limb  (Black- 
bum  T.  State,  86  Ala.  BUS,  6  South.  96).  Fear 
of  a  slight  Injury  la  not  sufficient,  nor  will  a 
mere  assault,  not  felonious,  furnish  an  excuse 
for  the  taking  of  Ufe.  If  the  Intention  of  the 
assailant  is  only  to  commit  a  trespass  or 
simple  beating,  it  will  not  justify  his  killing. 
Floyd  V.  State,  86  Ga.  91.  91  Am.  Dec  760; 
State  T.  Beatham,  28  Iowa,  155,  92  Am.  Dec. 
416.  But,  considering  the  relative  age  and 
strength  of  the  parties  or  the  ferocity  of 
the  attack.  If  the  Intended  beating  Is  of  such 
a  character  as  to  endanger  life  or  limb,  then 
it  will  be  felonious,  and  the  assaulted  per- 
son Is  justified  In  taking  the  life  of  his  as- 
sailant if  necessary  to  preserve  his  own  or 
protect  him  from  such  a  beating.  State  t. 
Gray,  43  Or.  446.  74  Pac.  927. 
Now  there  was  no  evidence  In  the  case. 


as  we  read  the  record,  to  justify  an  appre- 
hension that  the  deceased  intended  to  do  any- 
thing more  than  to  Inflict  a  slight  Injury  up- 
on the  defoidant  According  to  all  the  wU* 
nesses  to  the  afCray,  except  defendant,  he  did 
not  strike  bhn  at  all,  at  the  time  of  tiie  shool^ 
Ing.  nor  make  any  etbttt  to  do  lilm  serious 
Injury.  Defendant  states  that  deceased 
knocked  him  down.  This  c<mfllcto  with  all 
the  other  testimony  in  the  case ;  but,  giving 
to  it  full  weight  and  credit,  it  diows  luthlng 
more  than  an  ordinary  albay.  In  which  tlie 
deceased  struck  htm.  but  with  no  intentlcm 
ot  doing  htm  any  serious  bodily  harm.  De- 
ceased was  not  armed  at  the  tim^  and  did 
not  follow  qp  the  aasault,  or  attempt  to  con- 
tinue the  beating,  but  was  In  the  act  of  re- 
treating, when  the  fatal  shots  woe  flred. 
One  who  attempts  to  jnstlfy  an  act  of  homi- 
cide on  a  plea  of  self-defense,  whldi  the  evi- 
dence tMids  to  siutaln,  is  entitled  to  hare 
the  Jury  fully  Instructed  as  to  the  law  appli- 
cable to  his  theory  of  the  case ;  but.  when  the 
evidence  shows  guUt  of  elth»  murder  m 
manslaughter,  an  Instruction  <m  the  law  of 
self-defense  diouid  not  be  given,  and.  If  one 
is  given,  the  defendant  cannot  complain  of 
error  therein.  Wharton  on  Homicide,  {  222 ; 
Hayden  v.  Commonwealth,  63  a  W.  20v  23 
Ky.  Law  Bep.  899;  State  T.  Hdloway,  Ifll 
Ho.  13S,  61  S.  W.  60a 
The  judgment  is  afflnnad. 


DAYIS  et  aL  T.  GHAHBETBLAIN  et  al. 

(Supreme  Coart  of  Oregon.   De&  1,  1906.) 


1.  Pixadhto  (I  93*)— DEnvBie— IirooiiauT- 
■NT  Defenses. 

Is  a  suit  to  restrain  the  ow  of  water, 
claims  by  defendants,  as  riparian  owners^  and 
by  advene  user,  are  not  InconsiBtent. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  I  189;  Dec  Dig.  f  98.*] 

2.  PUBUO  l44nD8  (S  41*)— Bmtbibb— BVIDKHCa 
— CBBTmCATE  OF  FlNAL  ENTBT. 

The  certificate  of  final  entry  of  land,  is* 
sued  by  the  United  States  land  office,  Is  evidence 
ot  tbe  facts  recited  tbeiein,  Indndlng  the  date 
on  which  Bettlem«it  was  made. 

[Dd.  Note^For  other  eases,  see  PnbUe  Lands, 
Cent  Dig.  I  101;  DecDlg.  |  41.*] 

a.  WATS18  Ann  Waxbb  OouBsn  a  21*)  — 
RiQHTs  iif  PuBiJO  Lurn  —  Peios  Apfbo- 

PBIATION. 

Settlers  on  pnbilc  land,  by  appropriating 
water  for  irrigation,  aoQulre  a  tight  thereto 
against  sabseqnent  settiers. 
lEU.  Note.^For  other  cassiL  ses  Waters  and 
'ator  Courses,  Cent.  TXg.  1  14;  Dee.  Dig. 
S  21.*] 

4.  Watebb  Am  Wateb  Goubses  Q  48*)  — 
Waives  or  RjpABuir  Rtohis  bz  Appbo- 

PBIATIOH. 

Settlers  on  pnUie  land,  by  assertlnc  their 
right  to  water  for  irrigation  by  reason  m  their 
priority  of  appropriation,  thereby  waived  their 
riparian  rights  to  Hie  water. 

[Ed.  Note— For  other  cases,  see  Water*  and 
Water  Courses,  Dec.  Dig.  g  48.*] 


•For  otbar 


ssms  topis  and  ssoUoa  NUHBBR  ia  Dm.  Jfc  Am.  Diss.  IMff  to  datSb  ft  Bspoitsr  lO' 

Digilized  by 


Google 


DATXS  T.  OHAUBSBLAIN. 


2fi6 


6L  WATKB8  AlTD  WAKB  OOITUIS  (|  1S1*>— IB- 

BiOATiON  Rights— ABAiTDOirifEiiT. 

The  owners  of  a  mioing  ditcbj  who  ttxA  wa- 
ta  therefTMB  for  Inisatioii,  hj  leaiinc  their  in- 
teitat  therein,  ftbandoned  their  irrinaon  ricfate 
tn  tha  ditd,  ™ 

[Bd.  NotSb— Tor  oUier  eaaea,  see  Waten  snd 
Water  Oonnei,  De&  Dig.  j  llfL*] 

A,  Waters  .aitd  Wateb  Coubses  Q  142*)  — 

APPBOPBIATION— DUBATIOK. 

An  Impropriation  (tf  water  la  limited,  In 
qnaatitr  aa  wdl  aa  in  time,  to  the  extent  of  the 
appropriation,  and,  where  water  waa  taken  fran 
a  ditch  for  mining  onlj  tfaroofh  the  winter 
nwntha  up  to  June  let,  the  right  <tf  aroropria- 
tibB  WMM  limited  to  that  period. 

rW.  HatB.— Var  «ther  caaea,  see  Watera  and 
^^tet^Oonnea,  OmL  Dig.  I  152;  Dec.  Dig. 

7.  Wjnai  AKV  Wateb  Coubses  (S  13S*)— 
Pebdhftioii— Adtbbsb  Chabactkb  of  Fob- 

■EBHIOir. 

Where  defendants  need  the  water  from  a 
ditch  continaouBly  for  12  or  15  years  prior  to 
the  commencement  of  a  snit,  the  owner  know- 
ing that  the  water  was  bdng  diminiahed  their 
ase,  bat  not  consenting  thereto,  their  use  wa» 
adTerse  so  as  to  gtve  th«ai  title. 

[EM.  Note.— For  other  cases,  see  Waters  and 
Water  Coutses,  Cent  Dig.  f  150;  Dec.  Dig.  f 
13&»1 

&  Watebs  akd  Waikb  Oovbbbb  a  21*)— Ap- 

PBOPBIATXOir— EkVEOI  OW  APPBOPBXATIOll  AB 

▲OAlNSr  SUBBEQDBNT  PaTEKT. 

Hionrii  land  was  patented  prior  to  Act 
Cong.  Joly  26,  1866,  c.  201,  19,  14  Stat.  258 
(U.  8.  Comp.  St  1901,  p.  1487),  protecting  the 
ri^ts  ot  prior  appropriators  of  water  on  pnb* 
lie  land,  a  prior  appropriator  of  water  tiiere* 
from  would  be  protected  as  against  the  pat- 
entee ;  the  statute  being  merely  a  recognition  of 
the  righto  of  the  prior  appr(q>riator. 

W[Bd.  Note^For  other  caaa^  aee  Waters  and 
ater  Coniaea,  Ont  Dig.  i  14:  Dec  Dig.  | 
21.*J 

9l  JmieuEKT  (i  948*)— Reb  Judicata— Puad- 

iHfl — Necessity. 

In  order  to  avail  himself  of  a  former  de- 
cree reatiainlng  defendant'a  predecessors  In  In- 
terest from  wvertlng  water  front  plalntilTa 
laada,  aa  a  deCense  against  defendant's  clalma. 
plaintiff  most  plead  the  former  decree ;  It  being 
m  the  nature  of  an  estoi^I. 

[Ed.  Note.— Por  other  cases,  see  Judgment, 
Cent  Dig.  H  1787-1794;  Dec  Dig.  |  948.*] 

la  JUDOUENT  (I  625*)— Fobubb  JunaUENT  AS 
Bab— PEBsona  yfso  hat  Take  Advahtaqe 
or  Bab, 

Where  a  decree  tn  favor  of  plaintiff,  re- 
straining defendant's  predecessor  in  interest 
from  diverting  water  from  a  creek  above  plain- 
tiff's land,  was  based  on  plaintiff's  riparian 
righto,  and  It  did  not  appear  that  the  defendant 
therein  owned  any  land,  or  as  to  what  land  be 
was  restrained  from  diverting  the  water,  the 
decree  was  personal,  and  there  could  be  no  sue- 
oesaor  in  interest  of  the  defendant  therein  whom 
it  could  affect,  and  for  the  same  reason  It  would 
not  (qperate  In  favor  of  plalntilTs  successor  In 
interest 

[Dd.  Note.— For  other  cases,  see  Judgment 
Dec  IMS.  I  62S.*] 

11.  JxroeioNT  a  686*1  — Bab— GoncLUBiTB- 
MESB—lDEJtrmr  ow  Cause  or  Aonon— Sub- 
ject-Hatob. 

Where  a  decree  restraining  defendant's 
predecessor  in  interest  from  diverting  water 
from  a  creek  above  plainUVa  land  was  bssed  on 
the  lattei^s  riparian  rights,  It  would  not  pro- 


tect any  rlg^te  based  oa  prior  appropriatitm  bow 
claimed  by  him  against  defmdiuit 
[E^d.  Note.— For  other  easek  sea  Jodgment; 

Dec  Dig.  I  586i*] 

12.  Watebs  and  Wateb  Coubses  (!  188*)— 
PBUCBipnon- Advebsb  Chabaoieb  or  Fob* 

BESBION. 

A  ase  of  water  Is  not  adverse  until  It  be* 
comes  hostile  to  another's  righte  and  interferes 
with  such  rights  so  as  to  give  the  person  injared 
a  right  of  action  for  the  interference. 

[Bd.  Note.— For  other  cases,  see  Watera  and 
Water  Goones.  Cent  Dig.  i  150;  Dec  Dig.  | 

18.  WATBB8  AlTD  WaTBB  OoUBSES  (|  20*)— Ap- 

PBOPBiATiON  or  Rights  in  Pubuo  LAin>— 
APPBOPBiAnoN  GonouBBBn  wits  SsncLi- 

ICENT. 

If  the  appropriation  of  water  from  a  ditdi 
was  concurrent  with  settlement  upon  the  land 
above  the  ditch,  the  righte  of  the  approrarUitor 
were  soperior  to  the  r^uian  righti  of  um  ae^ 

tier. 

[Bd.  Note^For  other  easea,  see  Wattn  aad 
Water  Conrsss,  Dee.  Dig.  i  aiX*] 

Appeal  from  Clrcnlt  Goort;  jBfftam  Oonn- 
ty ;  H.  K.  Hanna,  Jodge. 

Salt  hy  Allen  Davis  and  others  agaloBt  H. 
M.  Chamberlain  and  others  to  restrain  the 
use  of  water.  F^m  a  decree,  a  part  of  de- 
fendants  appealed.  Affirmed  aa  modified. 


W.  W.  Calkins,  for  aspelUntB. 
Reames,  for  respondenta. 


A.  B. 


EAKIN,  J.  PlalntUte  are  flie  owners  ot 
five  water  ditches  Inrolved  in  this  salt,  tIb., 
tbe  Wagner  &  Thornton  dltdi,  the  Beeson  & 
Roblson  ditch,  the  Davoiport  ditch,  the  Ro<&- 
fellow  ditch,  and  the  Farmers'  ditch.  The 
appropriations  through  these  dltdiee  were 
made  at  different  times  and  In  different 
amoonts.  Each  plaintiff  owns  an  Interest 
In  some  one  of  these  ditches,  but  th^  are  not 
all  Interested  ta  the  same  one,  and,  there 
being  no  controvert  between  them,  they  hare 
made  common  cause  against  defraidants. 
They  take  water  ont  of  Wagner  creek,  a  trib- 
utary of  Bear  creek.  In  Jackson  county,  Ore., 
claiming.by  prior  appropriation  and  also  by 
a^retm  user  about  600  Inches  in  all  of  tbe 
waters  of  said  cre^.  Through  two  of  tiiese, 
tbe  Davenport  and  Farmers*  ditches,  appro- 
priations were  made  for  both  mining  and 
irrigation  purposes,  and  through  the  other 
three  for  irrigation  only.  Plalntlfni  allege 
ownership  of  the  ditches  and  waters  divert- 
ed thereby  without  any  allegation  or  proof  as 
to  the  lands  to  which  they  are  appurtenant 
or  upon  which  they  are  used,  but  It  Is  stipu- 
lated that  whatever  righte  have  been  initiat- 
ed throu^  these  ditches  are  now  owned  by 
the  plaintiffs  In  the  manner  alleged  in  the 
complaint,  and  no  question  is  raised  as  to  the 
lands  to  which  they  are  appurtenant  The 
Wagner  &  Thornton  ditch  was  constructed 
In  the  year  1862;  the  Beeson  &  Roblson 
ditch,  In  the  spring  of  1853;  the  Davenport 
ditch,  In  1854;  the  BockfeUow  ditch,  la 
1854;  and  the  Fannen*  ditch.  In  1861.  J. 
A.  McCbII,  a  dTll  engineer,  faavlng  messnred 
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the  flow  of  plalntlfls*  dltcheB,  was  called 
by  plalntlffB  to  proTe  tlieir  capacity.  From 
his  testimony  It  appears  that  the  Wagner 
&  Thomt<Hi  ditch  has  a  capacity  of  45  iaches; 
the  Beeaon  ft  Roblson  ditch.  66  Inches;  the 
Rockfellow  ditch,  20  hiches;  the  Davenport 
ditch,  60  Inches;  and  the  Farmer^  ditch,  240 
Inchea — all  by  miner's  measurement,  under  a 
6-inch  pressure.  At  the  commencement  of 
the  trial,  plalntlffa  moved  the  court  to  re- 
quire the  defendants  to  elect  upon  which 
of  tbelr  Incompatible  defoiBes  they  wUl 
stand,  viz.,  their  riparian  rights,  or  the  claim 
by  appropriation;  but  there  is  no  merit  In 
this  motion,  as  def^danta  make  no  claim 
to  the  water  by  appropriation.  They  make 
two  defenses,  1.  e.,  as  riparian  owners  and 
by  adverse  user.  These  are  not  Inconsistent 
defenses.  Plaintiffs  allege  that  defendants, 
severally,  In  the  year  1903  diverted  water 
from  Wagner  creek  above  the  head  of  plain- 
tiffs' ditches,  and  threaten  to  contbine  doing 
so,  to  the  irreparable  injury  of  plaintiffs, 
and  ask  that  defendants  be  joined  from 
diverting  any  water  from  said  creelc.  Most 
of  the  lands 'npon  which  IJie  waters  of  this 
creek  are  claimed  by  both  plaintiffs  and  de- 
fendants were  patented  to  their  predecessors 
in  Interest  by  the  United  States  government, 
nnder  the  donation  land  claim  law;  settle- 
ment on  many  of  the  claims  having  been 
made  in  the  year  1868. 

The  lands  of  defendants  Harry  S.  Lynch, 
CHara  B.  Lynch,  Lilly  B.  Davis,  and  L.  J. 
Davis  are  parts  of  the  donation  land  claim  of 
Oranvllle  Naylor,  No.  87,  which  la  above  the 
head  of  the  ditches  of  plaintiffs,  and  upon 
which  settlement  was  made  Jnne  1«  1864,  and 
for  which  a  patent  was  Issued  May  24,  1866. 
I  take  the  date  of  this  settlement  from  the 
recltala  in  the  certificate  of  final  entry,  is- 
sued by  the  local  United  States  land  office, 
as  It  la  evidence  of  the  facta  so  recited.  Wil- 
lamette Co.  V.  Qordon,  6  Or.  ITS. 

Defendants  contend  that,  because  the  lands 
altmg  the  creek  were  settled  in  1853,  even 
those  who  made  the  first  appropriation  were 
riparian  on  the  creek  at  the  time  of  their 
appropriation,  and  therefore  the  use  of  the 
water  must  be  adjusted  according  to  their 
riparian  rights,  and  not  according  to  priority 
of  dlversl<ai.  But  where  the  early  settlers  on 
a  creek  diverted  water  for  irrigation,  assert- 
big  their  right  by  reason  of  their  priority, 
they  thereby  acquired  a  right  against  subse- 
quent settlers,  and,  by  reason  of  having  done 
BO,  waived  their  riparian  right  to  water  for 
irrigation.  It  is  said,  in  Williams  v.  Altnow 
(Or.)  96  Pac.  200,  200:  "It  la  the  setUed 
law  In  this  state  that  an  appropriator  of 
water  from  a  stream  fiowing  through  his 
premises  has  not  the  right,  as  riparian -pro- 
prietor, to  the  use  of  the  surplus  for  Irriga- 
tion, as  against  Bubseguent  claimants.  Low 
V.  Schafler,  24  Or.  239,  S3  Pac  678;  North 
Powder  Co.  v.  Coughanour,  34  Or.  9,  64  Faa 
223;  Brown  v.  Baker,  SO  Or.  70,  65  Pac. 
789,  66  Pac.  193.  While  the  doctrine  of  prior 


appropriation  and  riparian  rights  are  not 
so  antagonistic  that  they  may  not  exist  in 
the  same  locality  (Crawford  Co.  v.  Hathaway^ 
67  Neb.  826.  98  N.  W.  781,  60  L.  R.  A.  889, 
108  Am.  St  Rep.  647).  a  settler  Upon  a  non- 
navigable  stream  has  an  election  either  to 
rely  upon  bis  rights  as  riparian  proprietor 
or  to  make  an  appropriation  of  the  water  if 
it  Is  free  and  subject  to  appropriation  and 
claim  BM  an  appropriator;  bnt  lie  cannot  do 
both." 

As  to  the  Rockfellow  and  Davenport  dit* 
dies,  defendants  by  ttieir  answer  deny  tliat 
Fred  Bapp  Is  the  owaer  of  the  Davenport 
ditch  or  water  right,  uid  deny  the  existence 
of  any  right  by  meam  of  said  ditch,  and  by 
the  cross-examination  «f  plaintiffs'  witnesses 
d^endants  contest  that  right.  From  the  evi- 
dence it  appears  that  the  Davenport  ditch 
was  constructed  In  1854,  diverting  prindpally 
for  mining  purposes  probably  60  Inches  of 
water,  as  that  Is  the  capacity  of  the  dttcb. 
Thornton  testifies  that  there  was  some  Irriga- 
tion by  means  of  the  Davenport  ditch  from 
tiiat  time  by  Rockfellow,  who  took  the  water 
from  that  ditch  by  means  of  what  might  be 
called  a  lateral,  known  afterwards  as  the 
Rockfellow  ditch.  Thornton  says:  "The 
Rockfellow  ditch — that,  I  suppose,  you  caU 
part  of  the  Davenport  ditch.  That  dltdk— 
some  of  the  water  of  the  Davenport  ditcli-- 
was  used  in  the  lower  end  of  the  Rockfellow 
ditch.  Q.  How  far  back  do  you  know  that 
Rockfellow  ditch?  A.  WeU,  I  know  that 
from  about  the  same  time — ^that  Is,  they  were 
digging  the  Davenport  ditch  at  the  time  I 
landed  there  in  that  place,  and  when  the 
ditch  was  finished  Rockfellows  used  the  wat- 
er out  of  It"  Tliomton  arrived  at  Wagner 
creek  In  June,  1854,  evidently  before  the 
middle  of  the  month.  About  the  year  1881 
or  1882  Thornton  connected  the  Rockfellow 
ditch  with  the  creek  lower  down  and  ceased 
to  use  the  Davenport  ditch  as  his  means  of 
diversion.  This  reduced  the  amount  of  wa- 
ter to  which  the  Davenport  ditch  was  en- 
titled by  that  amount  namely,  20  inches. 
The  remainder  of  the  water  of  the  Davenport 
ditch — ^wblch  could  not  exceed  SO  inches — 
waa  at  one  time  claimed  by  Coolldge,  and  a 
part  thereof  used  for  a  time  by  him  for  ir- 
rigation on  his  place  in  section  86,  and  about 
1878  he  sold  bis  rights  to  Anderson  for  min- 
ing purposes,  thereby  abandoning  it  for  Ir^ 
rigatlon.  Anderson  thereaftra*  made  no  use  of 
It  for  irrigation  and  but  little  use  of  it  for 
mining.  He  says  that  he  did  not  use  it  more 
than  8  or  10  years  out  of  the  19  years  preced- 
ing 1887;  that  be  owned  it  for  26  years  jsp  to 
the  time  he  sold  It  to  RAppt  which  sale  was 
prior  to  the  commencement  of  this  suit  Thus 
it  appears  that  from  about  1878  the  Davenport 
ditch  was  used  exclusive  for  mining  pur- 
poses. 

The  Farmers'  ditch  was  dug  originally  as  a 
mining  ditch  by  Anderson  and  others.  Some 
of  the  owners  diverted  a  small  amount  of  wa- 
ter from  it  for  Irrigation;  but  some  Tears 
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•so — the  tboe  dooi  not  appear— tbey  all  leaft> 
«d  Uielr  Interests  to  Anderson  for  a  term  of 
M  years,  wblch  was  an  abandonment  of 
tbelr  Irrigation  rigbts,  except  Stearns,  an 
<iwnw  tberetn  and  predecesBor  In  Interest  to 
Pnrres  and  wlfe^  who  reswred  his  rls^t  to 
irrigate  therefrom.  The  use  of  these  two 
dltdiea  for  mining  parpoaes  was  confined  to 
the  mining  season,  namely,  from  the  time  the 
water  began  to  rise  In  the  cre^  in  the  fall 
ontil  the  water  became  scarce  In  the  spring. 
Theiy  were  oonstmcted  only  to  take  the  sor- 
plna'  water  dnrlng  that  tlm&  Anderson, 
speaking  <a  the  Fanner^  ditch,  sayS:  .  "I 
commenced  (mining)  Jost  as  soon  as  the  rains 
came  in  the  tall  and  I  ooaM  get  a  reasonable 
head  of  water.  I  worked  all  winter  and  np 
to  Jone.  Q.  The.  head  of  that  was  shnt  off 
after  the  1st  of  June,  as  a  osnal  thing?  A. 
That  was  th»-«nderstandiQg  we  had  among 
onreelres.  Q.  It  was  as  a  matter  of  fact? 
A.  Tea.  Q.  As  a  mattra*  of  fact,  the  appro- 
priation yoQ  claim  to  have  made  at  that  time 
was  simply  made  np  to  the  time  the  farmers 
would  Irrigate  ta  wanted  the  water  for  Ir^ 
rlgatlcMQ,  about  the  Ist  of  Jane?  A.  When 
we  formed  this  assodatton  to  dig  this  ditch, 
tbis  thing  was  discussed  folly— about  when 
this  water  should  be  turned  out  of  this  ditch. 
*  *  *  There  was  an  agreemmt  drawn  up 
between  us,  and  it  was  maintained  by  the 
other  parties  that  we  put  that  In  that  writ- 
ing—the  let  of  June.  Time  passed  on,  and  I . 
says.  'If  it  Is  in  It  I  have  forgotten  It*  Q. 
Tou  always  recognized  that  though?  Yes,  we 
acted  m  that  basis.  I  consider  we  recognized 
It**  And  in  speskli^  of  the  use  of  the  water 
through  the  FarmenT  ditch  for  Irrigation  on 
the  Steams  place  In  August  one  year,  be 
81^:  "Of  course.  It  was  an  aceptlon  to  the 
role  we  woriced  on.  Q.  As  a  matter  (of  fact) 
they  didn't  take  wator  out  to  irrigate  with 
as  a  osaal  thing  after  the  ]jrt  (tf .  June?  A 
Ntt,  sir;  and  I  would  not  expect  to  do  It  thla 
year  unless  ttiere  was  a  quantity  of  water. 
Q.  So  that  the  Irrigation  that  ditch  was  put 
to  for  many  years  in  the  early  days  was  up 
to  the  let  of  June?  Yes,  tliat  la  practically  a 
fact  Yes^  sir;  that  was  the  working  of  It" 
He  also  aays  that  dnrlng  the  time  he  owned 
the  Davenport  ditch  he  used  It  In  mlnli^ 
during  the  winter  months  and  up  to  the  Ist 
(tf  June— iq»  to  the  Irrigating  season.  "That 
Is  the  way  we  used  It"  Hence  there  does 
not  exltt  in  the  owners  of  either  the  Farmers* 
ditch  or  the  Davenpnt  ditch  any  r^t  to  di- 
vert water  thereby  after  the  let  of  June 
An  amwopriatlon  of  water  Is  limited  in  every 
case  In  quantity  as  well  as  for  the  period  of 
time  for  which  the  approiHlatlon  is  made. 
Simmons  v.  Winters,  21  Or.  89,  27  Pac.  7,  28 
Am.  St  Bepu  727 ;  UcPbee  v.  Kels^,  44  Or. 
193,  74  Fac.  401,  70  Fac.  71S ;  Barnes  v.  Sa< 
broD,  10  Nev.  217;  Atchison  v.  Peterson,  20 
Waa  507.  51^  22  L.  Ed.  414. 

In  addlttos  to  this.  It  appears  that  do- 
fendants  have  acquired  a  right  to  their  use 
<tf  the  wat»,  as  against  Anderson,  by  adverse 


user.  Andowm  contends:  That  there  was 
a  shortage,  caused  by  the  use  made  of  the 
water  by  def^idants,  omiplained  of  In  the 
complaint;  that  be  omUd  detect  it  for  a  num- 
bw  of  years  past;  that  It  was  cutting  down 
the  rights  of  those  heiow;  and  that  be  had 
mentioned  to  the  mm  below  that.  If  the 
thing  went  on.  In  a  few  years  the  wate*- 
would  all  be  appropriated  by  than.  He  ad- 
mits that  he  observed  this  water  shortraing 
up  for  the  last  8  or  10  years,  that  It  Is  quite 
probable  that  be  noticed  It  before  that  tlm^ 
and  practically  admits  that  for  16  years 
there  was  a  shortage.  It  Is  also  estabUsbed 
that  this  use  of  the  water  by  the  defendants 
who  appeal  has  been  continuous  for  12  or 
16  years  prior  to  the  commencement  of  this 
suit  And  this  constitutes  sud^  an  adverse 
user  thereof  as  has  ripened  Into  a  right  or 
title  in  favor  of  the  respective  defendante  as 
against  plaintiff  Anderson,  as  owner  of  the 
Davoiport  and  Fanners*  ditches. 

It  Is  urged  by  def»idante  that  prior  to  the 
act  of  Congress  of  July  26,  UOO  (14  Stat  252, 
C.  262,  I  9  [U.  S.  Comp.  St  1901,  p.  1437]). 
which  recognizes  the  right  of  a  prior  ap^o- 
priator  upon  government  land  to  the  water 
of  a  stream,  the  title  to  the  water  remained 
in  the  government  and  passed  with  the  land 
to  the  patoitee,  to  the  exclusion  of  the  prior 
approprlator,  and  that  the  effect  ot  tiw  May- 
lor  patent  was  to  cut  off  all  claim  to  the 
water  by  the  prior  appropriation  of  i»lalntlfb; 
but  we  deem  this  question  disposed  of  against 
defendante*  contmtlon  by  the  United  States 
courts,  as  wdl  as  by  the  Supreme  Court  of 
Oregon.  It  Is  held  In  Broder  t.  Nat(Hna  Wa- 
ter Co.,  101  n.  &  274, 25  Zi.  Bd.  790^  that  the 
act  of  1S66  was  rather  a  recognition  of  a 
pre-existing  rli^t  at  possession  of  tbe  water, 
constituting  a  valid  claim  to  Ite  c<mtinued 
use,  than  the  estebllsbment  of  a  new  one,  and 
that  the  claim  to  the  water  1^  prior  appro* 
prlation  was  valid  even  against  a  patent  is- 
sued prior  to  1866.  In  Jones  v.  Adams,  19 
Nev.  7a  6  Pac.  442,  8  Am.  St  Bap.  78a  It  Is 
held  that  notwithstanding  title  to  the  ripa* 
rlan  land  was  obtained  from  the  United 
States  prior  to  the  act  of  July  26.  186a  the 
prior  approprlator  of  water  frc»n  a  stream 
flowing  through  that  land  acquired  a  good 
title  thereto.  To  the  same  effect  are  Parfcers- 
vllle  District  T.  Wattler,  48  Or.  332,  86  Pac; 
775 ;  Oarson  t.  Oentner,  38  Or.  612,  52  Pac. 
50a  48  L.  B.  A.  180;  Isaacs  v.  Barber,  10 
Wash.  124,88Faa871,a0L.B.A.666,45 
Am.  Bt  Bqt.  772. 

FlaintUta  offered  in  evidence  a  of  a 
decree  of  the  circuit  court  of  Jackson  county. 
In  the  case  of  JosejA  Boblson  t.  Oeorge  H. 
Lynch,  In  which  the  defendant,  George  H. 
Lynch,  bis  agents,  servants,  and  employes, 
and  all  persons  claiming  by,  through,  or  un- 
der him,  are  restrained  from  diverting  any 
water  from  Wagnw  creek  above  the  lands  of 
plaintiff.  If  thla  decree  were  available  to 
plaintiffs  as  a  defense  against  the  claim  of 
defendanta,  it  would  be  In  the  nature  of  an 
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estoppel,  which  rnnst  be  pleaded.  Further- 
more, tbe  complaint  upon  wbldi  this  decree 
was  baaed  li  QOereA  In  eyldence  by  the  de- 
fendant»  trosn  which  It  appears  that  the 
plalntifl  therein  based  his  right  to  the  In- 
Jnnctlcni  wholly  npon  his  lower  riparian  rifh^ 
witbont  any  specific  designation  of  bis  lands 
or  any  spedflc  claim  to  watw,  either  as  to 
quantity  or  place  ct  nse.  N^tho:  In  the 
complaint  nor  In  the  decree  Is  it  all^ired 
that  tbe  defendant,  George  H.  tiyndi,  owned 
any  particnlar  lands,  or  to  what  lands  he 
was  diverUng  water.  Therefore  there  Is 
nothing  to  which  there  conld  be  a  snccessor 
In  intezest  to  Lynch,  to  be  affected  by  tbe 
decree,  and  for  the  same  reason  the  decree 
cannot  operate  In  favor  of  any  snccessor  in 
Interest  of  .the  plaintUt— at  least  flom  any- 
thing tliat  appears  in  this  record.  Again, 
the  decree  to  based  npon  plalntUfa*  riparian 
rights.  On  no  other  theory  conld  the  court 
forMd  the  defendant  taking  any  water  oat  of 
the  cre^  If  it  were  sought  by  tliat  decree 
to  protect  the  interests  now  claimed  by  these 
I^ntifto,  tIe.,  rights  acquired  by  prior  ap- 
propriation, it  rtionid  have  q;>ecifled  snch 
rights,  and  that  would  be  the  limit  of  the 
restraint  on  the  deteidant  Therefore  these 
defendants  are  not  affected  by  that  decree. 

FlalntUfB  also  allege  title  to  tbe  waters 
claimed  by  them  adverse  user,  but  a  use 
of  water  Is  not  adverse  until  It  becomes  an 
infringement  npon  another's  right  To  give 
the  plaintiffs  title  to  the  water  by  adverse 
user,  It  must  appear  that  the  use  of  the  wa- 
ter by  them  Interfered  with  the  defendants* 
rights  to  such  an  extent  that  defendants 
wonld  have  bad  a  cause  of  action  against 
them  therefor.  North  Powder  Co.  v.  Cough- 
anour,  34  Or.  9,  54  Pae.  223 ;  Wlmer  v.  Slm- 
mons,  27  Or.  1,  39  Pac.  6,  50  Am.  St  Rep. 
685;  Boyce  v.  Cupper,  37  Or.  256,  61  Pac.  642; 
Anderson  v.  Bassman  (G.  0.)  140  Fed.  10. 
And  In  case  the  party  against  whom  such  ad- 
verse user  Is  asserted  Is  an  upper  riparian 
owner,  It  is  difficult  to  conceive  of  a  case 
where  the  nse  of  the  water  by  a  lower  divert 
slon  can  be  adverse.  Beers  v.  Sharpe,  44  Or. 
886,  75  Paa  717.  It  Is  said  In  Crawford  Co. 
V.  Hathaway,  67  Neb.  325,  93  N.  W.  781,  60 
L.  B.  A.  889, 108  Am.  St.  Rep.  647,  that  "there 
cannot  be  In  the  very  nature  of  things  any 
such  thing  as  a  prescriptive  right  of  a  lower 
riparian  owner  to  receive  water  of  a  stream 
as  against  upper  owners." 

We  conclude  that  the  Wagner  &  Thornton 
ditch,  to  the  extent  of  45  Inches  of  water, 
and  the  Beeson  &  Roblson  ditch,  to  the  ex- 
tent of  85  Inches,  are  prior  In  time  to  the 
settlement  of  any  of  the  claims  above  the 
bead  thereof,  and  tbe  Rockfellow  ditch,  to 
the  extent  of  20  Inches,  Is  at  least  concur- 
rent with,  If  not  also  prior  to,  such  settle- 
ment, and  therefore  superior  in  right  to  the 
claim  of  any  of  the  defendants;  and  defend- 
ants should  be  enjoined  from  such  Interfer- 


ence with  the  flow  of  the  water  of  Wagner 
creek  and  its  tributaries  as  will  prevent  the 
flow  to  tlie  head  of  the  Wagner  &  Thornton 
dltoh  of  4S  lucbeB.  to  tba  head  of  tbe  Beeson 
&  BOblaon  ditch  of  85  inches;  and  to  tbe 
bead  of  the  Bockfellow  dltdi  of  20  .inches- 
all  in  miner's  indies  under  a  6-inch  pressure 
— when  snch  quantities  are  needed  and  used 
by  the  owners  tbvnot. 

Tbe  decree  of  the  lower  oonrt  is  modified 
accordingly,  and  tbe  defoidants  shall  recover 
their  coats  in  this  court. 


GUERNSEY  et  aL  v.  McHALBZ,  Oonnty 
Judge,  et  al. 
(Supreme  Court  of  Oregon.    Nov.  24,  1906.) 

1.  iNTOXicATiNa  LiquoBS  88*)— LooAL  Op- 
tion—SuniassiON  TO  ForvLAM  Von— No- 
TIOB  or  Eucnoic. 

The  local  option  law  (Laws  IflOfi^  p.  41,  c. 
^  provides  that  whenever,  on  petitUn  therefor 
ued  vrifti  the  eonnty  den,  be  shall  order  an 
election  to  be  held  to  determine  whether  the 
■ale  of  Intoxicating  Ugnon  sbail  be  prohibited 
in  such  county,  sabdiTision,  or  prednct  thereof, 
the  cleric  ia  required  to  deliver  to  the  sheriff  oi 
the  oountr,  at  least  20  days  before  the  election, 
at  least  fire  notices  of  the  election  for  each  pre- 
cinct in  the  county  voting  on  the  question, 
whldi  the  sheriff,  at  least  12  days  before  elec- 
tioD,  shall  post  In  pnblle  plaoes  u  tbe  vicinity 
of  the  pollitig  places.  He(%  that  where  notices 
for  such  an  election  were  properly  Issued  and 
delivered  to  the  sheriff,  but  none  were  posted 
In  one  precinct,  and  In  another  tbe  notices 
were  posted  for  only  11  days.  In  another  for 
only  10  dava,  and  In  stlU  another  bat  8  notices 
were  posted,  and  those  for  only  8  days,  the  elec- 
tion was  void,  and  the  connty  Judge  and  county 
eommisritmera  could  be  enjoined  from  making 
an  order  prohibiting  the  sale  of  intoxicating  liq- 
nots  in  such  conn^. 

[Ed.  Note.— For  other  cases,  see  Intoxlcatins 
Liquors,  Cent  Dig.  i  41 ;  Dec.  Dig.  |  88.*] 

2.  Er-EcnoiTS  (§  42*)— Noncn. 

Where  the  object  of  an  election  and  the 
time  and  place  are  spedfied  hj  general  law,  the 
requirement  as  to  notice  ia  directory,  and  a 
faUnre  of  the  officer  to  discharge  his  duty  of 
posting  notices  will  not  Invalidate  the  election  ; 
but  if  the  time  of  the  election  is  to  Iw  fixed  by 
some  pabllc  authority  after  tbe  bappenins  of 
some  condition  precedent,  or  If  some  special 
question  is  to  be  submitted  to  the  voters  at  a 
regular  election,  the  law  authorizing  snch  elec- 
tion, or  the  sntailsston  of  such  gQasuon,  and  the 
law  providing  tor  notice  (hereof  most  be  strict- 
ly followed. 

[Ed.  Note.— For  other  cases,  see  X&eetioiu, 
Cent.  Dig.  I  88;  Dec.  Dig.  {  ^.•] 

Ai^)eal  tnm  Olrcalt  OourU  Grant  Goontar ; 
Geo.  B.  Davis,  Jodga 

Actlm  by  C.  Q.  Gnnns^  and  B.  A.  Olarfe 
against  B.  B.  McHaley.  Connty  Judges  and 
others.  Judgment  for  defendants,  and  plain- 
tiffs appeal.  Beversed,  and  Judgmoit  en- 
tered. 

This  is  a  suit  against  the  county  Judge  and 
commissioners  of  Grant  connty  to  enjoin  and 
restrain  them  from  making  an  order  prohibit- 
ing the  sale  of  Intoxicating  liquors  in  sncb, 
county,  in  accordance  with  the  result  of  an 


•For  otbsr  essaa  see  same  topbi  and  sectioa  KUUBBR  In  Dee.  *  Asi.  Digs.  1M7  to  data^  ft  ReporUr  XnAex^ 
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dection  h^d  tbereln  on  June  1,  1908.  Frran 
tbe  record  It  appears  that,  pnrsnant  to  a 
proper  petltloD  ther^or,  tbe  county  court  on 
May  It,  1908,  duly  entered  an  order  calling  an 
election  In  mcb  coonty,  to  be  bold  on  Jane 
1st;  to  determine  whether  the  sale  of  In- 
toxicating liquors  sboold  be  prohibited  In 
tbe  county,  as  a  whole.  Tbe  county  clerk 
thereupon  iBsoed  and  delivered  to  tbe  sheriff 
tbe  requisite  notices  for  snch  election,  but 
noae  were  posted  in  one  precinct,  In  another 
the  notices  were  posted  for  only  11  days,  In 
snotber  for  only  10  days  before  the  electltai. 
and  In  still  another  but  8  notices  were  posted, 
and  these  for  only  8  days.  The  election  re* 
raited  In  a  small  majority  In  favor  ct  pro- 
hibition, and  this  suit  Is  brought  by  a  firm  of 
retail  Uqnor  dealers  for  the  imrpose  of  teat- 
big  Its  TaUdlty. 

y.  Q.  Cozad,  for  appellanti.  A.  M.  Graw^ 
ford,  Atty.  GoL,  for  respondents. 

BEAN,  O.  J.  (after  stating  the  facts  as 
above).  Tlie  right  of  plalntlfto  to  maintain 
tbe  soft  is  settled  by  Marsden  v.  Harlocker. 
48  Or.  90,  8G  Pac.  328,  120  Am.  St  Rep.  786, 
and  by  the  recent  case  of  Hall  v.  Dnnn,  97 
FacL  811,  and  therefore  ttie  only  question 
necessary  for  our  consideration  at  this  time 
to  whether  the  dectl<m  was  Invalid,  because 
of  tbe  failure  to  give  notice  thereof  as  re- 
quired by  law. 

The  local  option  law  (chapter  2,  p.  41, 
Iaws  1905)  provides  that  wtaoiever  a  petl> 
tlon  tbertf  or,  signed  by  not  less  than  10  per 
cent,  of  the  registered  voters  of  any  coonty, 
or  snbdlTlslon  or  precinct  thereof,  shall  l>e 
Sed  with  the  county  clerk  In  the  manner  pre- 
scribed In  the  act,  the  county  cletk  shall  or- 
der an  election  to  be  held  at  the  time  men- 
tVooed  In  sack  petition  to  determine  whetlier 
the  sale  of  intoxicating  liquors  shall  be  pro- 
hibited In  such  county,  subdivision,  or  pre- 
cinct tbereof,  as  the  case  may  be;  tbe  first 
election  to  b€  held  on  the  first  Tuesday  after 
tbe  first  Monday  in  November,  1904,  and 
tlHxeafter  only  on  tbe  first  Monday  of  June 
of  any  year.  At  least  20  days  before  any 
ejection,  the  county  clerk  Is  required  to  de- 
liver to  tbe  sheriff  of  tbe  county  at  least 
ftre  notices  of  tbe  election  for  each  precinct 
&i  tbe  county  voting  on  the  qnestlon,  tbe 
Isrm  of  snch  notice  being  prescribed  by  the 
satote,  and  It  is  made  the  duty  of  the  sher- 
iff, at  least  12  days  before  tbe  election,  to 
Tost  said  notices  In  public  places  In  tbe  vldn- 
:ty  of  tbe  polling  places  or  place,  and  enter  of 
record  his  compliance  with  the  provisions  of 
■±^e  law  In  this  regard. 
I  'nie  courts  are  practically  unanimous  that; 
vbere  tbe  object  of  an  election  and  the  time 
ud  place  are  provided  by  general  law,  the 
nqulranent  ub  to  notice  is  directory,  and  a 
Siilnre  of  the  officer  diarged  with  tbe  duty 
1  posting  or  publishing  such  notice  to  dls- 
Tbarse  his  da^  in  that  regard  will  not  Inval- 
idate tbe  dectloii,  and  it  seems  egoally  u 


well  settled  that,  If  the  time  of  the  election 
is  to  be  fixed  by  some  public  authority,  after 
the  happening  of  some  condition  precedent,  or 
if  some  special  question  is  In  like  manner  to 
be  submitted  to  tbe  voters  at  a  regular  elec- 
tion, tbe  law  authorizing  such  election,  or  tbe 
submission  of  such  question,  and  providing 
for  notice  thereof,  must  be  strictly  followed. 
Cool^,  (3onst  Lim.  *608;  Marsden  v.  Har- 
locker. 48  Or.  90.  85  Pac.  328.  120  Am.  St 
Bep.  786;  Geoi^e  v.  Oxford  Township,  16 
Kan.  72;  Demaree  et  aL  v.  Johnson  et  al.. 
ISO  Ina  419,  49  N.  E.  1062,  60  N.  B.  376; 
Stephens  v.  People  ex  rel.  89  111.  837.  The 
reaBon  for  this  distinction  is  that  every  voter 
is  presumed  to  know  the  law  and  be  tliereby 
informed,  as  to  the  time  when,  the  place 
where,  and  the  officers  to  be  elected,  or  mat- 
ters to  be  determined  at  a  general  election, 
held  in  pursuance  of  a  public  statute,  and 
thus  to  be  fully  advised  In  the  premises;  hot 
wtiere  the  Section  is  not  held  in  pursuance 
of  such  a  general  law,  or  some  matter  not 
provided  In  such  law  Is  to  be  determined 
thereat,  this  presumption  does  not  arise,  and 
the  law  authorizing  such  election  or  tbe  sub- 
mission of  swA  question  must  be  strictly 
pursued,  and  tlie  required  notice  given.  This 
is  the  rule  announced  by  this  court  in  Mars* 
den  V.  Harlocker,  suiffa,  as  applicable  to  an 
election  nnd»  13»  local  option  law,  and* 
while  the  qitestioiL  was  not  directly  involved 
in  that  case,  what  Is  said  In  the  opinion  In 
reference  thereto  is  home  ont  the  author- 
ities. Thus  tlie  local  option  law  ot  Texas 
requires  the  iHetk  to  post,  or  cause  to  be  post- 
ed, at  least  five  notices  of  tlie  order  tOr  an 
election,  at  different  public  places  in  tbe 
county,  for  at  least  20  days  prior  to  the  day 
of  election.  In  Bx  parte  Kramer,  19  Tex. 
App.  123,  but  one  notice  was  posted  for  the 
required  length  of  time — tbe  other  fonr  hav- 
ing been  posted  less  than  20  days— and  the 
court  held  tbe  election  to  be  void.  In  Ex 
parte  Conley,  75  8.  W.  801,  the  Ooort  of 
Criminal  Appeals  of  that  state,  attet  a  re- 
view of  previous  dedflions,  held  that  an  ele(> 
tlon  under  the  local  <vtion  law  was  void, 
when  it  appeared  that  all  but  one  of  the  no- 
tices had  been  posted  the  required  length  of 
time,  and  the  election  bad  been  fair,  and 
no  actual  injury  resulted  on  account  of  tbe 
failure  to  give  tbe  requisite  notice,  for  the 
reason  that  the  lawmaking  power  bad  seen  fit 
to  provide  the  prerequisites  of  a  legal  vote, 
and  tbe  conrt  could  not  disregard  or  dispense 
with  any  of  them.  Tbe  local  option  law  of 
Missouri  requires  that  notice  of  elections 
thereunder  be  given  by  publication  in  some 
newspaper  printed  In  tbe  county  for  four 
consecutive  weeks,  and  the  courts  of  that 
state  have  uniformly  held  that  the  notice  re- 
quired by  the  law  Is  absolntely  essential  to 
tbe  validity  of  an  election,  and  unless  given 
the  election  is  void.  State  ex  rel.  v.  Tucker, 
32  Mo.  App.  620 ;  Bean  v.  Barton  Go.  Ooort, 
88  Ma  App.  63S;  State  t.  Kaufnian,  45  Ma 
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ApP'  6D6i  State  T.  Kiimpiiiiin,  75  Mo.  App. 
18& 

It  Is  suggested  that  tlie  decisions  In  Texas 
and  Missouri  are  not  applicable  here,  because 
In  tbose  states  the  county  courts  fix  tbe  time 
for  lioldlDg  the  election,  while  our  statute  re- 
(laireB  it  to  be  held,  If  at  all,  on  the  first 
Monday  of  June ;  but  It  is  believed  that  on 
principle  and  authority  this  does  not  cbai^ 
the  rule.  The  statute  does  not  require  an 
election  to  be  held  on  the  first  Monday  of 
June  of  each  year,  but  that  when  held  at  all 
It  must  be  on  that  day.  There  can  be  no  legal 
election  unless  ordered  by  the  county  court  in 
pursuance  of  a  pr(9er  petition  therefor,  and 
the  TOten  cannot  be  presumed  to  be  advised 
ot  tbe  oxders  of  the  court,  or  to  linow  that 
an  electlffla  Is  to  be  held,  unless  notice  is 
brought  borne  to  them  in  the  manner  pro- 
Tided  In  the  statute.  The  l<^c  of  the  posi- 
tion is  tliat,  because  the  date  on  which  the 
election  must  be  lield  Is  provided  by  law,  no 
notices  whatever  are  necessary.  In  other 
words,  the  voters  are  bonnd  to  know  that  an 
election  may  be  held  each  year  at  tbe  time 
designated  In  the  statute  and  are  required 
to  govern  themselves  accordingly.  We  think 
this  is  ontenaUe  and  not  supported  by  the 
authorities.  An  act  of  the  state  of  Missouri, 
for  the  opening  and  Improvement  of  high- 
ways, provided  It  should  be. enforced  In  each 
county  if  a  majority  of  the  qualified  voters 
ttiereof  should,  at  an  election  ordered  by  the 
county  court,  vote  In  favor  of  its  adoption. 
Notices  of  such  61ectl(m  were  required  to  be 
given  by  publication  for  four  consecutive 
we^  in  some  newsiiaper  In  the  county,  and 
It  was  held  that  the  inrovlslon  in  reference 
to  the  notice  was  mandatory,  and  unlMs  It 
was  given  as  provided  in  tbe  statute  the  elets 
tlon  was  absolutely  void,  idttaongh  the  ques- 
tion was  sttbmltted  at  a  general  election. 
State  ex  rd.  v.  Martin.  83  Mo.  53.  A  local 
option  law  of  Vi^iida,  providing  for  submit- 
ting the  question  of  liquor  license  or  no  li- 
cense to  the  qualified  vot^  of  Warren  and 
Clarke  counties  on  the  Tuesday  succeeding 
the  first  Monday  of  November,  1880,  and 
every  two  years  thereafter,  made  It  the  duty 
of  tbe  sheriff  to  post  notices  of  snch  election 
at  every  voting  place  or  precinct  In  the  coun- 
ty, and  the  court  fa^  that  an  election  there- 
under was  void  for  a  ffillore  to  post  such 
uotlceSk  Haddox  v.  Gounly  of  daike,  T9  Ya. 
677.  A  local  option  law  of  New  YaA  author- 
ized the  submlsdon  of  the  qnestlcm  of  Uomse 
or  no  license  to  the  electors  of  a  town  **at 
the  coming  town  meetli^C"  on  a  petition  of  a 
oertaln  per  cent  of  the  voters,  and  required 
the  clerk,  at  least  10  days  before  such  meet- 
ing, to  post  notices  that  sudi  question  would 
be  voted  oa,  and  the  courts  of  that  state  held 
tbe  law  to  be  mandatory  and  the  ^ectloD 
void  If  the  required  notices  were  not  glran, 
although  it  Biveared  that  a  large  number  and 
probably  all  the  voters  knew  tba  question 


was  to  be  submitted.  Matter*  of  Eggleston, 
51  App.  Div.  38,  64  N.  T.  Supp.  471 ;  Matter 
of  Sullivan,  34  Misc.  Bep.  598.  70  N.  Y.  Supp. 
374;  Matter  of  O'Hara,  63  App.  Dlv.  612.  71 
N.  T.  Supp.  613. 

It  Is  said  that  no  substantial  injury  result- 
ed In  tbe  case  under  consideration  from  the 
failure  to  post  tbe  notices  as  required  by 
law,  but  this  can  never  be  known.  There 
was,  in  fact,  less  votes  cast  on  the  question 
of  prohibition  than  for  some  of  the  county 
officers,  and  there  is  no  means  of  determlnli^ 
huw  many  voters  did  not  attend  the  Section 
who  would  have  done  so  If  they  had  been  ad- 
vised that  such  question  was  to  be  submitted. 

The  decree  of  tbe  court  below  Is  reversed, 
and  one  entered  here  as  prayed  for. 


STATE  V.  PORTLAND  GENERAL  ELEC- 
TRIC CO. 

(Supreme  Court  of  Oregon.   Nov.  17,  190&) 

1.  NAVIOABU  WATSBS  (i  80*)— WnXAUETIE 

BivEB^BsD  ANn  Barks— "Pdbuo  Hion- 

WAY." 

The  Willamette  river,  being  DaTigab1&  la  a 

gublic  highway,  and  title  to  tbe  bed  and  banks 
I  in  the  Btate,  for  the  benefit  of  tbe  public 
[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent.  Dig.  $  184;  Dec.  Dig.  f  30.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4.  pp.  3291-3306;  vol.  8,  p.  7678.] 

2.  Navioabu  Waters  ({  7*)— laiPBOvciainv- 

RlQHTS  OF  STAII. 

Tbe  state  may  improve  a  navigable  stream, 
either  itself,  or  by  delegation  of  autnority  to  an- 
other. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent.  Dig.  {  18;  Dec.  Dig.  |  7.*] 

8.  NAVIOABU  WATESS  (I  9*)— lUFBOVSlCEnT 

OF  Stbeaic— Rights  of  Cobpobatiok. 

Without  specially  delegated  authority  from 
the  state,  a  corporation,  by  filing  articles  recit- 
ing a  purpose  to  improve  a  navigable  stream, 
cannot  acquire  authority  to  do  so,  or  to  ctdlect 
tolls  for  the  use  of  the  improvements. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Dec.  Dig.  S  9.*] 

4.  Naviqablb  Watebb  (S  0*)  —  Navigable 
Stream— I  mpbo  vement. 

Tbe  right  to  improve  a  navigable  stream  is 
a  franchise  which,  unless  authoriz(>d  by  Genera] 
Statutes,  under  which  a  corporation  was  or- 
ganized, is  not  acquired  by  an  act  of  incorpora- 
tion. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Dec.  Dig.  S  9.*] 

5.  GOBPOBATIONB  (S  40*)— ARTICLES  OF  IRCOB- 
POBATION— AMENDUENT. 

Laws  1S70,  p.  14,  appropriating  funds  to  a 
corporation  for  tbe  construction  of  a  canal  and 
locks  in  a  navigable  stream,  was  a  siwdal  grant 
of  a  franchise  to  the  corporation,  which  could 
not  be  acquired  by  spedflcatlon  In  the  coipora- 
tion's  articles,  and  was  therefore  not  an  amend- 
qient  of  snch  artldss. 

[Ed.  Note.— For  otber  esses,  see  Ooiponttions. 
Det  Dig.  »  40.*1 

6.  Statutes  (|  80*>— Spboial  Laws— Cbka- 
tiok  of  corpobation. 

Laws  1870,  p.  14,  granting  a  franciiiBe  to  a 
corporatioD,  already  In  existence,  to  construct 
a  canal  and  toll  locks  In  a  river,  was  not  in 
violation  of  Const  art.  11,  |  2,  pn^Uting  the 
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crpatlon  d  eorpoiatloni,  othar  than  mnnicipal, 
by  special  law. 

[Ed.  Note.— For  other  cues,  see  Statutes, 
Coit  Die  1  87;  Dee.  Dig.  f  80.«] 

T.  Natioabu  Watbs  (|  18*)— InpsoTncEirr 
—Looks— Toixa—FBAHOHiau  —  Cokbtbuo- 

TION  — "DUTT  10  OOHBIBIKn"  —  "CHABeS 

Geeatxb  Raxb.** 

Laws  187<K  p.  14,  appn^rlated  fonds  to  a 
coTponttloa  for  ue  Improvement  of  the  Willa- 
mette rirer,  sectiOB  2  proridins  that  it  should 
be  the  do^  of  the  corporation  to  constmct  a 
canal  and  locks,  and,  after  completion,  to  pass 
without  delay  all  steamboats  at  a  charge  not 
crvater  than  60  cents  a  ton.  Beld,  that  the 
term  "daty  to  constmct"  was  more  compr^en- 
sive  than  a  grant  of  authority,  while  Including 
it,  and  that  the  regairement  that  the  company 
sbonld 
a  ton  was 
rate. 

[Ed.  Note.— For  other  cases,  sea  Navigable 
Waters.  Cent  Dig.  1 80;  Dec.  Dig.  |  13.*] 

&  Fesbibb  f|  U*)  —  Fbahgsxbi  —  BiOHTS  or 
CoBPOuTioir. 

No  corporation,  by  virtue  of  Its  articles, 
could  acquire  a  ferry  franchise,  which  could  t>e 
conferred  only  by  a  special  grant  of  the  state. 
In  the  ahaaiea  of  a  gmexal  atatnta  ooraring  the 


not  "diaiB*  a  greatsr  rata**  Okan  60  onta 
tn»  •qairaisnt  n  aaOoxity  to  diaqie  auch 


[Ed.  Nota^For  othar  easea,  aee  Fenriea,  Cent. 
Dig.  i  15;  Dml  Dig.  I  U?r  ■ 

9.  EviDBSd  (I  22*)— JUDIOIAX  NonOB. 

Where  a  oorporatloa  was  givm  a  franditse 
to  construct  a  canal  and  certain  toll  locks  In  a 
narigable  river,  the  court  would  take  jodleial 
notice  that  it  could  aoqolre  a  fee  rimple  to  such 
property  only  by  legislatiTe  grant 

[Bd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  I  27 ;  Dec.  Dig.  |ML*1 

10.  Navioablk  Watebb  0  88*)— Bouitdabt— 
"Meanobb  Linb." 

The  point  to  whidi  the  water  of  a  naviga- 
ble stream  nsoally  rises,  in  an  ordinary  season 
of  high  water,  tt  the  "oisander  Une^'  which 
forms  the  boundary  of  the  tltlo  <A  the  govern- 
ment 

[Ed.  Note.— For  oOur  cases,  sea  Navigable 
Watera,  Cent  Dig;  H  184,  186;  Dee.  Kg.  | 
88.* 

For  other  definitions,  see  Words  and  Fhxaaes, 
vol.  6,  pp.  44S2,  4^ 

11.  Naviqablb  Watebs  <t  86*)— Shobb  Owh- 
eb— Extent  of  Tnu. 

The  owner  ot  uilanda  on  a  navlgaUe  atream 
takea  titto  mly  to  lu^<water  nark. 

[Ed.  Notey— For  other  caaas,  sea  Navlgabie 
Watera,  Cant  Dig.  1 186;  Dec.  Dig.  |  86!*] 

12.  Natiqable  Watebb  (|  9*)— luraovEiCEnT 
G0MFANIB8— Ambhdhbrt  or  Abtiolbs. 

Where,  after  the  organization  of  a  corpora- 
tiOD,  It  was  authorized  by  Lawa  1870,  p.  14,  to 
ImpfOTC  a  navigable  river,  the  articles  of  a  eot^ 
poratioi  subsequently  organised  to  succeed  to 
said  franchises,  did  not  create  in  It  a  new  or  in- 
depoident  frandiise  on  the  river,  but  it  took 
only  the  franchises  ori^nally  conferred  on  its 
predecesaor.  with  the  sama  budena  aa  had  beui 
prevlonaly  Impoaed. 

W Ed.  Note.-~For  other  eaaaa,  see  Navigable 
ateis.  Dec.  Dig.  |  ».*] 

18.  NATieABLE  Watebs  (|  IS*)  —  Impbove- 

MERT    or   StSBAU— FBAllOHISEfr— PaoriTS— 

Pabhoipation  bt  State. 

Laws  1870,  p.  14,  authoriring  a  corporation 
to  create  a  canal  and  lo<^  for  the  improvement 
of  the  WUlantette  rivsr,  and  requiring  payment 
of  10  per  oent  of  the  net  pionta  denved  from 
the  use  of  tiia  canal  and  loda  for  the  benefit  of 
the  BUte,  doea  not  dq^nd  tor  its  validity  on 


leglalative  authority  to  appropriate  audi  profits 
to  the  school  fund:  the  state  being  authoriaad 
to  exact  a  share  of  the  profita  aa  a  burden  oa 

the  franchise. 


[Ed.  Note.— For  other 
Watera.  Dee.  Dig.  (  13.*] 


NarlgaUa 


Aps»eal  from  drcDlt  Court,  Mnltnomali 
Goimt7;  Arttanr  L,  Fraser.  Jndge^ 

Od  reliearliig.  Fattttm  for  rehearing  de- 
nied. 

For  former  oplnloD.  aee  95  Fac.  722: 

A.  M.  Crawford,  Atty.  Gen.,  and  W.  P. 
Lord,  for  appellant  Frederick  V.  Holman 
and  Wirt  Minor,  fbr  re^cmdait 

EAKIN.  J.  It  is  suggested,  by  the  petition 
for  rehearing,  that  the  coort  la  not  Justified 
In  holding  that  Act  1870  (Laws  1870,  p.  14) 
aathorixed  the  constmctlon  of  the  loc^  and 
gave  authority  to  operate  them  and  collect 
tolla  thereon,  and  that  the  first  company  did 
not  have  theae  powers  and  rights  by  virtue 
of  its  articles  of  incorporation.  The  Wil- 
lamette river  Is  a  public  navigable  stream, 
a  public  hi^way,  the  title  to  the  bed  and 
banks  of  which  Is  in  the  state,  for  the  benefit 
of  the  public.  Johnson  v.  Knott,  18  Or.  808, 
10  Pac.  418;  FoUard's  Lessee  v.  Hagan,  3 
How.  212.  219.  U  L;  Ed.  S69 ;  Railroad  Co. 
V.  Schnrmeir,  7  Wall.  272,  19  U  Ed.  74.  The 
state  has  the  right  to  Improve  this  highway 
for  the  purpose  of  navigation.  It  may  do 
this  Its^,  or  it  may  delegate  to  another  the 
authority  to  do  so;  but  without  this  del»> 
gated  authority  from  the  state  no  company 
can  acquire  the  right,  1>y  filing  articles  of  in- 
corporation, either  to  Improve  It  or  to  col- 
lect tolls  for  the  use  of  Buch  Improvements, 
even  when  such  a  purpose  Is  specified  in 
those  articles.  21  Am.  ft  Eng.  Ency.  Law, 
434b.  and  authorltiea  cited;  29  Cyc.  298. 
304.  In  Boykln  v.  SbafTer,  13  La.  Ann.  128, 
131,  in  discussing  the  right  to  collect  tolls 
upon  a  navigable  stream,  the  court  say:  "It 
must  be  considered  that  the  defendant  could 
not  without  authority  charge  toll  for  the  use 
of  a  Iw^  which  he  had  erected.  Such  a 
right  would  be  a  franchise  which  \he  sover- 
eign alone  could  confer."  See,  also^  Monon- 
gahela  Nav.  Co.  t.  United  States.  148  U.  S. 
312,  829,  18  Sup.  Ct  622,  87  L.  Ed.  463; 
Sands  V.  Manistee  R.  Imp.  Co.,  123  U.  S.  288, 
8  Sup.  Ct  113,  31  L.  Ed.  149.  The  right  to 
improve  such  a  highway  is  a  franchise  that, 
unless  authorized  by  the  General  Statutes 
under  which  the  corporation  Is  organized, 
is  not  acquired  by  the  act  of  incorporation. 
There  must  be  authority  from  the  statft 
TbiB  answers  the  objection  also  that  the  act 
of  1870  Is  an  amendment  to  the  articles  of  In* 
corporation  of  the  first  company.  It  Is  a 
special  grant  of  a  franchise,  one  which  could 
not  be  acquired  by  the  specification  thereof 
in  the  articles,  and  Is  not  the  creation  of  a 
corporation  by  a  special  law,  which  is  for- 
bidden by  the  Constitution. 


•Vor  otber  esMs  see  seme  tepio  and  seettea  NUUBBB  la  Dee.  *  Am.  Digs.  IMT  to  dati^  *  Jteperter  InOezM 
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Section  2  of  ttae  act  of  1870  provides  that, 
"In  order  to  entitle  the  said  corporation  to 
receive  tbe  Bum  of  mone^  hereby  agreed  to 
be  paid,  It  shall  be  the  duty  of  said  corpora- 
tion  to  construct  a  canal  and  locks.  ♦  •  • 
And  after  the  completion  of  the  same,  the 
Bald  corporation  shall  pass  without  delay 
•  •  •  all  steamboats,"  etc.  The  term  "du- 
ty to  construct^'  Is  more  comprehensive  than 
a  grant  of  authority,  and  Includes  It;  and 
to  say  that  the  company  "shall  not  charge  a 
greater  rate  of  toll  than  60  cents  per  ton"  Is 
equivalent  to  saying  that  it  may  charge  that 
much.  A  court  probably  would  not  hesitate 
80  to  construe  it  against  the  state,  If  It 
were  denying  that  the  company  had  such  au- 
thority. The  railroad  cases  cited  by  the 
counsel  for  defendant,  to  the  effect  that  a 
charter  to  construct  and  operate  the  railroad 
carries  with  It  the  right  to  charge  fares  and 
freights,  are  hardly  In  point  The  railroad 
company  Is  the  exclusive  owner  of  the  trans- 
portatioa  line.  It  Is  a  private  road,  the  op- 
eration wbldi  Is  for  the  pupose  of  ren- 
dering public  service;  bat,  to  use  an  Illus- 
tration suggested  by  the  Judge  In  Boykin  v. 
SbaffW,  supra,  if  a  company  filed  articles 
of  Incorporation  for  the  purpose  of  build- 
ing a  bridge  on  a  public  highway  where  one 
may  be  needed,  it  could  hardly  be  urged  that 
It  conld  control  the  bridge  or  collect  tolls 
tbereon  without  some  aothorlty  from  the 
county.  Counsel  refer  to  the  ferry  franchise 
In  the  case  of  Multnomah  County  v.  Knott, 
6  Or.  279 ;  but  no  corporation,  by  virtue  of 
Its  articles  of  incorporation,  could  acquire  a 
ferry  franchise.  It  must  be  acquired  by 
special  grants  unless  there  is  a  general  stat- 
ute  covering  such  a  case.  And  these  provi- 
sions of  the  act  of  1870  are  not  lit  violation 
of  Const  art  11,  |  2.  To  use  counsel's  own 
words,  at  page  29  of  the  petition:  "There  is 
no  prohibition  In  the  Oregon  Constitution 
against  granting  a  franchise  to  operate  a 
ferry  or  a  canal  or  locks,  and  to  collect  tolls." 
Counsel  say  that  by  the  answer  it  Is  allied 
that  the  defendant  Is  the  owner  In  fee  of  the 
canal  and  locks,  and  that  for  the  purposes 
of  the  demurrer  this  must  be  taken  as  true ; 
but  the  court  will  take  Judicial  knowledge 
of  the  fact  that  the  defendant  conld  acquire 
the  fee  to  tbe  property  only  by  a  legislative 
grant  It  could  not  be  acquired  In  any  other 
way ;  and  therefore  the  allegation  cannot  be 
taken  as  true. 

Counsel  also  Insists  that,  by  reason  of  the 
defendant  being  the  owner  of  the  upland,  he 
owns  to  the  middle  of  the  stream,  citing 
Weiss  V.  Oregcok  Iron,  et&,  Co.,  13  Or.  497, 
11  Pac.  255.  In  that  case  the  only  holding  Is 
that  Weiss  was  a  riparian  owner;  not  that 
he  owned  the  bed  of  the  stream.  That  case 
is  dted  to  this  effect  by  Mr.  Chief  Justice 
Bean  in  Johnson  v.  Tomlinson,  41  Or.  198, 
200,  68  Pac.  406.  whore  he  says:  "Under 


the  law  as  settled  in  tills  state,  where  a 
stream  la  intended  to  be  meandered  by  pub- 
lic surveys,  tbe  stream,  and  not  the  actual 
meander  line  as  run  on  the  ground,  is  the 
true  boundary  of  the  riparian  owner.  Mlnto 
V.  Delaney.  7  Or.  337 ;  Weiss  v.  Oregon,  I.  it 
8.  Co.,  IS  Or.  493,  11  Pac.  200;  French  Gl^ 
li.  S.  Co.  V.  Springer,  85  Or.  312,  68  Pac. 
102.  It  Is  stipulated  and  agreed  that  plain- 
tiff is  the  owner  of  a  certain  described  por^ 
tion  of  lot  10,  and  as  a  consequence  It  neces- 
sarily follows  from  the  rule  stated  that  his 
title  is  not  confined  to  the  meander  line,  bat 
extends  to  the  stream,  and  includes  all  of 
the  upland.  If  any,  between  the  meander  line 
and  the  line  of  ordinary  lilgh  water."  It  Is 
held  in  Johnson  v.  Knott,  13  Or.  808,  10  Pac 
418,  citing  Ballroad  Co.  v.  Schormelr,  7 
Wall.  272,  19  L.  Ed.  74,  that  the  point  to 
which  the  water  usually  rises,  in  an  ordinary 
season  of  high  water,  is  the  meander  line, 
and  that  this  line  forms  the  boundary  of  the 
title  of  the  United  States.  This  question  is 
settled  in  Montgomery  v.  Sliaver,  40  Or.  244, 
247,  66  Pac.  923.  924,  as  foUows:  "It  is  sug- 
gested that  the  shore  owner  of  uplands  takes 
to  low-water  Instead  of  ordinary  high-water 
mark,  but  the  rule  to  the  contrary  has  been 
so  firmly  established  in  this  Jurisdiction  that 
it  is  unnecessary  to  treat  tbe  question  fur-  ' 
ther  than  to  cite  the  cases  in  which  it  was  In- 
volved. Parker  v.  Taylor,  7  Or.  435;  Wil- 
son V.  Welch,  12  Or.  853,  7  Pac.  341 ;  John- 
son V.  Knott.  13  Or.  308,  10  Pac.  418 ;  Bowl- 
by  V.  Shively,  22  Or.  410,  30  Pac.  164;  As- 
toria Exchange  Oo.  v.  Shively,  27  Or.  104, 
89  Pac.  398,  40  Pac.  92 ;  Shively  v.  Bowlby. 
162  U.  S.  1,  14  Sup.  Ct.  548,  38  L.  Ed.  331." 
Tbe  articles  of  Incorporation  of  the  defend- 
ant created  in  it  no  new  or  Indepradent 
franchise  on  tbe  river.  Tb^  only  pat  tbe 
defendant  in  a  position  to. succeed  to  the 
franchises  of  the  sec(Hid  company;  and, 
when  it  took  over  those  franchises.  It  took 
them  with  Just  such  burdens  as  were  apon 
them  in  the  hands  of  the  first  and  second 
companies.  Ite  articles  of  incorporation  gave 
it  no  new  or  additional  rights,  nor  In  any 
manner  enlarged  the  franchises. 

The  validity  of  this  Act  of  1870  does  not 
depend  upon  the  legislative  anthorlty  to  ap- 
propriate to  tbe  school  fund  the  10  per  cent 
of  the  net  profits.  If  the  Legislature  had  no 
such  power,  that  does  not  detract  from  ite  au- 
thority to  exact  a  share  of  the  profits  of  tiie 
canal  and  locks  as  a  burden  optm  the  fran- 
chises. Section  5  of  the  act  provides  that 
the  company  shall  pay  to  the  state  this  10 
per  cent ;  and  the  questions  here  Involved 
have  nothing  to  do  with  the  steto's  disposi- 
tion of  the  mon^  what  paid.  These  ques- 
tions, as  well  A  others  mentioned  In  the  pe- 
tition, we  deem  fully  answored  1^  the  opln* 
Ion,  to  which  we  adhere. 

The  petition  1«  denied. 
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TIEUAN  et  aL  T.  SACHS. 
(Sopreme  Coart  of  Oregon.    Nor.  24,  1908.) 

1.  Pabixbs  (I  88*)— DEnoTB  —  MisjomoEB — 
SunriciEnoT  of  DnnmBEB  —  "Defect  of 

PAJtTZEB." 

"Defect  of  parties,"  as  a  gronnd  of  demar- 
ver.  means  too  few,  and  not  too  manj,  and  a 
danumr  on  that  froond  can  be  inteipoaed  only 
for  mmjoindor  of  neoanaiy  partiea,  and  not  for 
mieicdiida. 

tea.  Note.— For  otber  caMs,  no  Fartiea,  Gent 
Dig.  i  146;  Dec.  Dig.  |  8&« 

For  other  definitiooa,  m  Words  and  Ptiruea, 

▼oL  2,       1S6S-1984;  tcL  8^  v.  7681.} 

2.  PAxremsBre  (|  296*)— Aotionb  BirwXEN 

PASTNEBB— ApTBB  DlBBOLtmON. 

The  principle  on  which  partners  after  die- 
sol  n  don  can  sne  each  other,  as  to  partnership 
propertr,  i«  that,  Oie  Jdnt  uterest  as  partners 
naTing  ceased,  a  new  contract  has  been  made 
between  the  parties  In  their  Individual,  as  dis- 
tinct from  their  partnership,  characteis,  and 
hence  whether  two  partners  can  Jointly  sue  their 
oopartner  after  dissolatlon  to  recover  a  share 
of  former  partnership  property  depends  upon 
the  character  of  the  agxeonent  of  settlement 
among  the  partners. 

_[Bd.  Note.— For  other  cases,  see  Partnexship, 
Dee.  Dig.  |  296.*] 

&  AonoH  (I  50*)-nToiiiDEB  or  Oaubbb— Ao- 

Txons  BBmrKsii  Pabtnebs. 

A  complaint.  In  an  action  by  two  partners 
against  a  copartner  after  dissolution  to  recover 
a  share  of  former  partnership  property,  which 
alleged  a  promise  of  defendant  at  tiie  time  of 
dissolution  to  account  for  and  pay  over  to  plain- 
HBb  their  proportionate  share  of  all  moneys  col- 
letfted  from  a  box  of  merchandise  (the  property 
In  dispute),  was  not  demurrable  on  the  ground 
Oat  two  separate  causes  of  action  had  been  im- 
properly united,  since  the  alleged  promlSB  was 
to  plaintiffs  jointly  and  not  sevezaJly. 

[EM.  Note.— For  other  cases,  see  Action,  Dec. 
IMg.  I  50.*] 

4.  PAamEBSHiP  (9  296*)— Acnons  Betweew 
Pabtnebs  afteb  DiBSOLimoN- ADuaaiBn.- 
ZTT  OF  Evidence. 

In  an  action  by  two  partners  against  a  co- 
partner after  dissolution  on  his  express  promise 
to  pay  them  their  share  of  an  Item  of  partner- 
ahip  propertT,  It  was  not  error  to  exclude  evi- 
dence tliat  there  had  been  no  settlement  of  the 
partnership  business,  and  that  the  payment  of 
outstanding  bills  was  uimrovided  for,  since,  the 
action  not  being  on  an  implied  promise  to  pay 
•rising  from  a  general  settlement  of  the  part- 
Midi^  boslness,  the  fact  that  partnership  debts 
bad  not  been  pud  was  immaterial. 

[Od.  Note^For  other  eases,  see  Partnarslilp, 
Cent  Dig.  1678;  Dec  DigTim*] 

&  BbnxFPKL  (I  110^— Meohmitt  or  Plead- 
nra. 

In  an  action  by  partners  against  a  copart- 
ner ajfter  dissolution  to  obtain  a  share  of  alleged 
partnership  property,  where  defendant  alleged  ti- 
tle in  himself  to  a  ludf  Interest  in  the  property 
by  purchase  from  B.,  one  of  the  partners, 
prior  to  tike  formation  of  the  partnership,  and 
I^ntilf's  reply  was  merely  a  denial,  they  coold 
not  contend  on  trial  that  defendant  was  estopped 
to  claim  ownership  Iqr  acqoiescing  in  the  con- 
trfbation  of  the  property  by  EL,  as  his  share 
of  the  partnership  stock  upon  coming  a  partner, 
■ince  an  estoppel  must  be  s^ially  pleaded  where 
there  has  been  an  opportunity  tho^f. 

[DA.  Note.r-BNir  other  cases,  see  Bstoppel, 
Gent.  Dig.  |  800;  Dec.  Dig.  |  lla*] 


6.  Pabtnebship  (8  296*)— Actions  Betweeit 
Pabthebs  aeteb  Dissolution — Evidence. 
An  action  by  partners  against  a  copartner 
after  dissolution  to  obtain  a  ehare  of  property 
alleged  to  have  belonged  to  the  partner«iip,  ana 
which  defendant  had  at  the  dlasolution  thereof 
expressly  promised  to  divide  among  the  partners, 
is  in  the  nature  of  an  action  for  money  had  and 
received  by  defendant  to  plaintiffs'  use,  neces- 
sarily based  upon  a  title  theretofore  existing  In 
plaintiffs,  and  proof  ot  the  previous  joint  own- 
ership as  alleged  Is  essentia]  to  a  recovery;  the 
mere  proof  of  defendant's  voluntary  promise  at 
the  time  of  the  dissolution  to  divide  the  property 
not  being  sufficient. 

[Bd.  Note.^For  other  cuss,  see  Partnership, 
Dec.  Dig.  I  286.*] 

Appeal  from  Olrcalt  Ooiii%  Baker  Onrnty; 
WllUam  Smith,  Judge. 

Action  hy  Max  Tl«nan  taoA  another  against 
M.  H.  Sachs.  Jndgmmt  for  plaintiffs,  and 
defttkdant  appeals.  Bereised  and  remanded 
for  a  new  trlaL 

This  Is  an  action  to  recover  f92.87,  as 
plaintiffs*  proportionate  share  of  the  proceeds 
of  a  box  of  lost  goods,  collected  by  defood- 
ant  from  the  carrier  by  whom  they  were 
lost  It  Is  alleged,  In  substance:  That  the 
plalntUb,  the  defendant,  and  a  fourth  party, 
Frank  EUias,  oa  April  17,  1907,  entered  Into 
a  co-partnership  for  the  purpose  of  conduct- 
ing a  mercantile  business  at  Baker  City,  Or.,' 
and  elsewhere;  that  when  the  firm  began 
business  they  Invoiced  and  put  into  the  bnsl* 
ness,  among  other  things,  14  boxes  of  mer- 
chandise that  had  been  shipped  to  them  frcnn 
Marine  City,  Mich.,  that  thereafter  one  of 
said  boxes  was  lost  in  transit;  that  defend- 
ant presented  to  the  carrier  a  claim  for  the 
value  thereof  In  the  amount  of  $410.56,  and 
In  November,  1907,  through  an  attorney,  col- 
lected that  amount  at  an  expense  of  f41.06, 
as  attom^'s  fee ;  that  of  the  net  amount  de- 
fendant paid  Frank  Ellias  one-fonrth,  $02.- 
38,  as  bis  share,  and  $^87  to  be  paid  by  him 
to  the  plaintiffs,  and  defendant  and  re- 
tained the  remainder,  to  wit,  the  sum  of 
$184.74;  that  by  the  terms  of  the  copartner- 
ship i^n^eement  the  copartners  agreed  to 
share  equally  in  all  business  losses  and  prof- 
its; and  that  by  reascm  thereof,  together 
with  a  settlement  among  than  alleged  to 
have  been  had  In  S^temba,  1907,  by  which 
the  partnership  was  dissolved  and  all  busi- 
ness thereof  was  closed  and  an  accounting 
had,  except  as  to  this  claim  tm  lost  goods, 
the  defendant  became  Indebted  to  plalntUte 
In  the  sum  of  $92.87.  Cuicemlng  the  settle- 
ment, it  Is  alleged  "that,  at  the  time  of  the 
dlBBolntl<m  of  the  said  firm,  aald  defendant 
promised  and  agreed  with  the  plaintiffs  to 
account  for  and  pay  orer  to  the  plaintiff^ 
their  proportionate  share  ttf  all  moneys  col- 
lected from  said  dalm  for  said  box  of  mer- 
diandlse,  and  to  pay  to  the  said  plaintiffs 
their  fan  share  of  the  assets  of  said  firm." 
A  demand  upon  defendant  and  a  refusal  1^ 
him  to  pay  the  smonnt  claimed  to  be  due 
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are  allied.  A  demnrrar  to  the  complaint 
was  interpoBed  by  defendant  on  the  several 
grounds:  (1)  That  there  Is  a  defect  of  par- 
ties plaintiff;  (2)  that  two  separate  causes 
of  action  hare  been  improperly  united;  and 
(3)  that  the  facts  are  not  sufficient  to  con- 
stitute a  cause  of  action.  The  demurrer  be- 
Ii^  orermled,  defendant  answered,  denying 
the  material  arerments  of  the  complaint,  and 
for  an  affirmative  defense  alleging:  That, 
prior  to  the  formation  of  the  copartnership, 
Frank  Blllas  was  the  sole  owner  of  the  14 
boxes  of  merchandise,  and  while  such  owner 
sold  to  defendant,  for  a  valuable  considera- 
tion, an  undivided  one-half  interest  In  and  to 
the  box  of  merchandise,  whicli  had  been  lost ; 
that  defendant  thereafter  presented  to  the 
Oregon  Railroad  ft  Navigation  Company  a 
claim  for  the  value  thereof,  which  was  paid; 
that  defendant  disbursed  the  money  received 
by  paying  10  per  cent  collection  charges,  and 
one-half  of  the  balance  to  Frank  Elllias;  and' 
tliat  neither  the  copartnership  nor  plaintiffs, 
or  either  of  them,  ever  had  or  now  have  any 
interest  in  said  box  of  merchandise.  By 
their  reply  plaintiffs  admit  that  Frank  Elllas 
was  the  sole  owner  of  the  14  boxes  of  mer^ 
chandlse  prior  to  the  formation  of  the  co- 
partnership, but  deny  all  other  averments 
of  the  answer.  The  cause  being  at  issue, 
a  trial  was  had  resulting  in  a  verdict  and 
Jndgmfioit  In  favor  of  plalntlfla  for  the 
amount  demanded,  firom  which  defendant 
has  appealed,  assigning  as  errors  the  over- 
ndlng  of  his  demurrer,  rejection  of  compe- 
teat  and  material  evidence  offered  by  him, 
and  the  giving  of  erroneous  Instmctlons. 

O.  B.  Mount,  for  appellant  Cbas.  F.  Mur- 
phy, for  respondents. 

SLATER,  C.  (after  stating  the  facts  as 
above).  The  first  contention  advanced  by 
counsel  for  defendant  in  support  of  his  de- 
murrer is  that  the  complaint  shows  a  sev- 
eral right  of  action,  if  any.  In  each  of  the 
plaintiffs,  and  not  a  Joint  one  Hence  there 
was  a  misjoinder  of  parties  plaintiff,  and  for 
that  reason  the  demurrer  should  have  been 
sustained.  The  first  assignment  in  support 
of  the  d^urr^  is  that  there  Is  a  defect  of 
parties  plaintiff,  but  that,  as  a  ground  of  de- 
murrer, means  too  few,  and  not  too  many. 
A  demurrer  alleging  this  particular  objection 
can  be  Interposed,  therefore,  only  In  case  of 
a  nonjoinder  of  necessary  plaintiffs  or  de- 
fendants, and  never  In  case  ot  misjoinder. 
Pomeroy'8  Code  Remedies  (4th  Bd.)  8  123; 
Paulson  V.  City  of  Portland,  16  Or.  450,  1» 
Pac.  460,  1  L.  B.  A.  873. 

The  second  ground  of  demurrer  Is  the  one 
on  which  defendant  chlefiy  relies.  This  Is 
based  on  an  alleged  erroneous  Joinder  of  two 
distinct  causes  of  action,  each  of  which  Is 
vested  severally  In  each  plaintiff,  and  that 
the  causes  of  action  are  distinct  because  they 
arise  out  of  the  separate  nature  of  their  In- 
terests. Tba  goods  Ri«  alleged  to  have  been 


partnership  pro[)erty,  and  therefore  the  own- 
ership thereof  would  be  Joint,  and  the  pro- 
ceeds would  be  held  in  the  same  right  so 
long  as  the  partnership  relation  continued. 
But  the  principle  on  which  partners,  after 
dissolution,  can  sue  each  other,  In  relation  to 
what  had  been  partnership  funds  or  effects, 
Is  that,  the  Joint  interest  as  partners  hav- 
ing ceased,  a  new  contract  had  been  made  be- 
tween the  parties  In  their  Individual,  as  dis- 
tinct from  their  partneratilp,  characters.  The 
Joint  interest  can  be  terminated  only  by  an 
agreement  vesting  a  separate  title  or  Inter- 
est in  the  thing  to  which  before  that  time 
there  had  been  a  Joint  title  ( Simpson  v.  Mill- 
er [Or.]  94  Pac.  C67 ;  Rlarl  v.  Wllhelm.  3  0111 
[Md.]  S66)  and  It  is  also  said  to  be  the 
rule  that  two  or  more  partners  cannot  sue 
their  copartners  Jointly  for  their  shares,  un- 
less he  has  expressly  promised  them  Jointly 
(15  PI.  &  Pr.  1042).  So  that  whether  the 
plaintiffs  may  jointly  sue  to  recover  from  a 
partner  a  share  of  what  Is  allied  to  have 
been  partnership  property  depends  upon  the 
form  of  the  alleged  agreement  of  settlement 
between  the  partners.  The  alleged  promise 
on  the  part  of  the  def^idant  relied  vtpon  In 
the  complaint  Is  "to  account  for  and  pay  over 
to  the  plalntlfb  their  proportionate  share  of 
all  moneys  collected  from  said  box  of  mer- 
chaodiae,**  etc.  This  li  a  promise  to  them 
Jointly,  and  not  severally,  and  beace  the  com- 
plaint Is  good  as  against  the  second,  as  nea 
as  the  third,  grounds  of  demurrer. 

The  defendant  up<m  the  trial  testified  that 
there  had  beoi  no  settlonent  of  the  partn«^ 
ship  buslnen,  and  offered  to  show  that  there 
were  bills  of  the  partnership  still  outstand- 
ing and  their  payment  unprovided  for,  which 
evidence,  on  plaintiffs'  objection,  the  court 
refused  to  receive,  and  error  Is  assigned  tm, 
that  account   Plaintiffs  are  not  attemptins 

■  to  recover  upon  an  implied  promise  to  pay* 
arising  from  an  alibied  general  settlement  ot 
the  partnership  iraslDess,  but  they  allege  an 
express  promise  to  pay  them  their  propor- 
tionate share  of  a  particular  item  of  allseed 
partneiBbip  property.  By  the  alleged  agree- 
ment the  partners  have  dealt  with  one  anotb- 
er  as  Individuals  In  relation  to  a  specific 
item  of  partnership  property,  which.  It  la 
claimed,  they  separated  by  their  agreement 
from  the  rest  of  the  partnership  concerns, 
resulting  in  an  express  agreement  by  the  de- 
fendant to  pay  them  their  proportionate 
share  of  the  proceeds  thereot  Under  such 
circumstances,  it  Is  of  no  importance  that  the 
debts  of  the  partnerslilp  are  not  all  paid.  If 
such  were  the  fact  Creditors  cannot  ol>- 
Ject  They  will  have  the  responsibility  of 
all  partners  still,  and  the  payment  of  money 
by  one  partner  to  another  is  not  to  their  prej- 
udice. If  It  was,  that  could  not  prevent 
the  partners  from  adjusting  the  concerns  of 
the  partnership  between  themselves,  so  as  to 
create  a  liability  from  one  to  the  other.  Glb- 

;  son  T.  Moore,  6  N.  H.  S47. 
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Tin  court  InBtroetMl  Oks  Imy:  700 
find  from  the  eridence  that,  in  the  formation 
of  nU  partqerBhip^  Frank  £3 lias  put  Into 
■aid  Arm,  as  his  contribntloa  to  the  atock 
tiwnof,  •  •  •  tbe  box  fliat  waa  loat,  and 
If  yon  further  find  that  the  defendant,  Sacha, 
was  thu  prcaont  and  acqnleaced  therein, 
tben  I  cbatfo  yon  tbat  the  defendant;  Saeba, 
la  estopped  from  now  fi^imiwy  any  Interest 
In  aaM  box  other  than  trach  interest  as  agreed 
npon  at  the  time  of  the  dlssolntkm  <tf  said 
partnerahlp."  The  defteidant,  havlns  ex- 
cepted at  the  time  to  the  giTtog  of  the  In- 
■tmctlciu  now  bases  a  claim  of  error  then- 
«D.  An  esto^l,  to  be  arailable,  mnst  be 
spedally  pleaded  whoe  an  opportunity  to 
plead  has  bem  presented,  milon  St  I^.  Oo. 
T.  First  Nat  Bank,  42  Or.  008,  72  Pac.  086, 
7S  Pac.  841.  The  dtfendant  In  Us  answer 
alleged  title  In  himself  to  an  nndlvMed  one- 
half  Interest  In  the  lost  box  of  goods  by  por- 
chaae  from  Frank  Elllas,  the  admitted  own- 
er, prior  to  the  formation  of  the  partnership, 
and  he  offered  testimony  in  support  there- 
of; bat  the  only  reply  plaintiffs  saw  fit  to 
make  to  such  averment  of  ownendilp  was  a 
denial,  and  hence  an  opportunity  hSTlng  been 
thus  presented  to  plaintiffs  to  plead  an  es- 
toppel, and  not  having  done  so,  they  were  In 
no  position  to  claim  at  the  trial  that  defend- 
ant should  be  estopped  by  this  conduct  from 
now  availing  himself  of  his  averment  and 
proof  of  ownership  of  the  subject  of  the  ac- 
tion, and  the  giving  of  the  Instmctton  Is  re- 
versible error. 

Error  is  also  predicated  npon  the  giving 
of  Instruction  numbered  6,  to  which  defend- 
ant excepted.  This  Instruction  is  to  the  gen- 
eral effect  that  If  the  Jury  found  that,  as  a 
part  of  the  settlement  of  the  affairs  and  as- 
sets of  said  firm,  It  was  agreed  by  all  of  the 
partners  that  the  lost  box  of  merchandise, 
if  received,  should  be  divided  equally  among 
them,  or  that  the  proceeds  of  the  claim 
should  be  divided  equally,  and  thst  If  defend- 
ant had  received  the  money  upon  the  claim 
and  had  not  paid  plaintiffs  their  proportion- 
ate share  thereof,  then  plaintiffs  were  entitl- 
ed to  recover.  This  would  appear  to  author- 
ise a  recovery  by  the  piaintUEB  based  solely 
upon  the  alleged  dissolntlixi  agreement,  Ir- 
respective of  the  question  whether  these 
goods  were  partnership  propOTty*  and  the 
Jxof  may  have  so  understood  It;  but  that 
Interpretation  of  the  instruction  would  make 
It  inconsistent  and  contradictory  of  the  sev- 
Mkth  InstrncUoo,  which  was  given  npon  de- 
fendanfB  theory  of  the  case,  and  which  Is 
to  tJie  ^Esct  that  be  would  not  be  liable  iq>on 
mcb  a  iKomlse,  If  made,  "nnless  the  lost  box 
of  merchandise  was  a  part  of  the  business 
of  the  affair.**  The  latter  instruction  in  our 
view  states  the  true  measure  of  defendant's 
liability.  Ajb  a  ground  for  recovery,  plaln- 
tlffa  have  alleged  ownoablp  by  the  copart- 


nership of  the  kBt  goods  at  ti»  tneqitbm  of 
the  bnslnesa  by  and  through  a  contract  with 
Frank  Elllas,  one  of  the  partners,  by  which 
contract  he  transferred  the  title  to  the  co- 
partnership as  part  of  his  contribution  to 
the  capital,  and  Inferentlally  they  contend 
that  the  ownership  of  the  proceeds  f<riIowed 
that  of  the  goods  and  waa  In  the  partner- 
ship whoa  the  allured  q>eelal  agreement  was 
made,  and  hence  all  that  the  final  settle- 
ment amoonts  to  is  an  acknowledgmait  by 
defendant  of  that  ownership  and  an  agree- 
ment on  his  part  to  partition  the  same  and 
pay  to  the  plalntUTs  tbelr  piDportionate 
share.  This,  th^  Is  not  an  action  to  re- 
cover a  share  of  alleged  proflta.  nor  to  in- 
demnlfy  plaintiffs  in  respect  to  some  partic- 
ular partnership  transaction,  nor  for  contri- 
bution In  respect  to  a  partlcoUr  loss,  in  eadi 
of  which  cases  some  fiict  must  be  alleged 
amounting  to  an  express  or  Implied  promise 
baaed  upon  a  snflldent  consideration  to  pay 
the  amount  dalmed  to  be  due ;  but  this  pro- 
'  ceedlng  is  In  Hie  nature  of  an  action  for  mon- 
ey had  and  received  by  the  defendant  to 
plalntiffli'  use,  and  Is  necessarily  based  upon 
a  title  tberetitfore  existing  In  plaintiffs^ 
BusseU  V.  Grimes,  46  Mo.  410.  And  If  they 
are  entitled  to  recover  at  all,  It  must  be  only 
by  and  through  proof  of  the  previous  joint 
ownership  as  alleged,  and  not  otherwise.  It 
would  not  be  sufficient,  having  failed  In  proof 
of  that  averment,  to  establish  merely  a  volun- 
tary promise  on  the  part  of  the  defendant  to 
divide  with  plaintiffs  property  In  which  they 
have  not  shown  that  they  possessed  some 
l^Esl  Interest  sufficient  to  entitle  them  in 
good  conscience  to  share.  The  bnrd«[i  Is 
upon  plaintiffs  to  establish  all  of  the  mate- 
rial avermeqts  of  the  complaint,  and  It  la 
not  sufflcl^t  to  entitle  them  to  recover  to 
sustain  only  a  part  of  them. 

From  these  considerations,  It  follows  that 
the  judgment  should  be  reversed,  and  the 
cause  r«nanded  to  the  lower  conrt  for  a  new 
trial. 


STATE  V.  DEAIi. 
(Supreme  Court  of  Or^n.  Nov.  24,  190&) 

1.  WrniESSES  (|  837*)— iHraAOHUNT— OOH- 

vicTiON  or  CsncE. 

Under  B.  &  C  Comp.  1 1400,  permitting  an 
accused  to  be  a  witneea  In  hii  own  behalf,  and 
sections  852  and  859,  permittins  a  witnesi  to 
be  impeached  by  sliowing  his  conviction  vt 
crime,  accused,  as  witness  In  his  own  behalf 
may  b«  Impeached  by  ihowlng  a  prior  oonvlo- 
tion. 

[EM.  Note.— For  other  cases,  see  ^tuesses. 
Cent  Dig.  I  1147J  Dec  Dig.  |  837.*] 

2.  WlTRBSsia  ({  277*)— Acouno  as  Witniss 

— Cross- BXAHIHATION—EXTKIIT. 

.  Tbougb  mder  B.  &  C  Comp.  9  1400,  giv- 
ing the  proKcntion  a  right  to  cross-examine  an 
accQsed  upon  all  facts  to  which  he  has  testified 
regarding  his  conviction  or  acquittal,  an  ac- 
cused testl^lng  in  his  own  behalf  waives  the 
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oonstitatlonal  guaranty  of  article  1,  |  11,  that 
an  aecaaed  maj  not  be  eomiwlled  to  testify 
MCalnat  hlmMlf :  but  tbt  pioseeatlon  may  not 
crau-«zam]ne  um  aa  to  matten  not  germane 
to  and  connected  with  hia  testimonj  in  chief. 

[SkL  Not*.— For  other  caaes.  see  WltneaaeiL 
Cent.  Dig.  §|  925,  979-081;  Dee.  Dig.  1  277.*] 

S.  WlTKE^ES  (S  349*)— ACCUSED  AS  WiTHEBB 
— CbOBH-ExAMINATIOIT— iMrEACHMEMT. 

Under  B.  &  C.  Comp.  S  1400,  giving  tbe 
prosecution  the  right  to  cross-examine  an  ac- 
cused, testifying  in  his  own  behalf,  upon  all 
matters  to  which  he  baa  testified  regarding  his 
conviction  or  acquittal,  an  accused,  In  a  prose- 
cution for  horse  theft,  who  claima  to  own  the 
horse,  m&y  be  discreuted  by  showing  that  he 
attempted  to  induce  a  witness  to  testify  as  to 
such  ownership  as  of  his  own  knowledge,  when 
in  fact  he  had  no  knowle^e. 

[Bd.  Note^For  other  caaes,  see  Wltneaaea, 
C^Dif.  H  1144k  1146;  Dee.  Dig.  1  m.*} 

Appeal  from  Clrcalt  Coiirt,  Umatilla  Coun- 
ty ;  H.  J.  Bean,  Jndge. 

R.  W.  Deal  was  conTicted  of  hone  Uieft; 
and  appeals.  Affirmed. 

The  defendant  was  tried  and  omvicted  of 
the  larceny  ot  a  gelding,  the  property  of  BL- 
li.  Halley.  Tbe  erldraice  for  the  prosecu- 
tion traded  to  Show:  nut  the  horse  in 
question  was  shipped  by  defmdant,  witii  oth- 
er animals^  from  Union  coonty  to  Portla&d, 
In  Augast,  1907,  and  was  k^t  in  Portland 
for  a  time,  and  thm  driven  to  Salem,  where 
It  was  dlgposed  of  by  defendant  as  lils  prop- 
erty; that  it,  In  fhct,  belonged  to  Hallcy, 
and  was  lost  to  bim  in  the  sommer  of  1906 
In  Union  oonnty,  at  whldi  time  It  waa  brand- 
ed with  the  figure  6  on  the  left  shonldOT,  hat 
this  brand  had  bem  oUiterated— by  the  use 
of  carbolic  a^  or  some  other  like  chemical 
—at  the  time  the  animal  was  taken  to  Port- 
land by  defendant,  and  tb»  wound  was  still 
fresh ;  and  that  defendant  told  Tarlous  par- 
ties, while  In  Portland,  ttiat  the  mother  of 
the  animal  was  a  mare  which  he  had  with 
blm  at  that  );dac&  Defendant  was  a  wttnesa 
in  his  own  behalf,  and  testified.  In  snbstaiw^ 
that  the  animal,  which  be  drove  from  Port- 
land to  8al^  and  there  sold,  was  not  the 
property  of  Halley.  but  was  the  progeny  of 
a  mare  belonging  to  him,  known  and  referred 
to  as  the  'Wunond  dot^  mare  by  the  wit- 
nesses, on  account  of  the  character  of  the 
brand,  and  had  been  in  bis  possession  since 
It  was  foaled  in  the  summer  of  1904^  while 
Oie  mother  was  running  on  the  range ;  that 
in  the  spring  of  190S  he  took  the  colt  and  Its 
mother  from  the  range  and  kept  them  in  cer- 
tain pastures  near  La.  Grande,  until  he  ship- 
ped the  colt  with  his  other  horses  to  Port- 
land, in  August,  1907;  that  he  did  not  say, 
as  testified  to  by  the  witness  for  the  state, 
that  the  mare  he  had  in  Portland  was  Its 
mother.  On  cross-examination  he  was  asked 
and  required  to  emswa,  over  the  objection 
of  his  counsd,  whether  he  had  ever  been 
convicted  of  a  crime.  He  was  also  Inter- 
rogated at  some  Imgth  concerning  certain 
alleged  conversations,  between  hInueU  and 


one  Charlie  Tall,  about  the  "diamond  dot" 
mare,  and  aa  to  whether  Tall  knew  she  had 
a  colt  while  on  the  range  In  1904,  tor  the 
purpose,  as  the  prosecution  claima,  of  tend* 
Ing  to  show  that  be  was  endeavoring  to  In- 
duce or  persuade  Tall  to  give  false  testimony 
In  support  of  his  theory  of  the  case.  De- 
fendant denied  the  imputed  convereation,  and 
Tall  was  snbseQuently  called  by  the  prose- 
cution and  permitted,  over  defendant's  ob- 
jection, to  contradict  him.  At  the  close  of 
the  testimony  the  court,  i^n  Its  own  motion, 
chained  the  Jury  "that  ind^ndent  of  the 
evidence,  all  the  loesunqitions  of  law  are 
in  favor  of  Innocence,  and  In  this  case  the 
defendant  is  presumed  Innocent  until  prov- 
en guilty  b^ond  ■  reas(mable  doubt"  De- 
fendant <A>Jected  to  this  instroctlon,  and 
asked  to  have  It  modified  by  striking  out 
the  words  "independ«it  of  the  evidence," 
and  for  an  inatruetlon  "that  tbe  pnmmptloa 
of  innocence  goes  with  defendant  all  throogh 
the  case  until  the  Jury  has  found  that  he  la 
guilty  beyond  a  reasonable  doubt"  Tbe 
court  without  rulliu;  qpedflcaliy  upon  the 
matta  tims  suggested,  said  to  the  Jury: 
"Gentlemen  of  the  Jury,  the  oourt  has  In- 
Btrocted  you,  and  now  instructs  you.  that  in 
this  case  the  defendant  is  presumed  inno- 
cent until  he  is  proven  gaSttj  beyond  a  rea- 
sonable doubt" 

J.  D.  Slater,  for  appellant  F.  &  Ivanhoeb 

for  the  State. 

BEAN,  a  3.  (after  staUng  the  fftds  mm 

above).  Under  sections  S62  and  809^  B.  ft  C 
Comp.,  It  is  proper  for  the  purpose  of  Im- 
peachment to  show  by  the  examination  of  m 
witness  that  he  has  been  convicted  of  a 
crime,  and  he  is  required  to  answer  as  to 
the  fact  of  such  conviction.  State  v.  Bacon, 
13  Or.  143,  9  Pac.  S93,  67  Am.  Bep.  &  A  de- 
fendant in  a  criminal  case  may.  at  his  op- 
tion, testify  as  a  witness  in  his  own  behalf 
(section  1400.  B.  &  C.  Comp.),  and  when  he 
does  so  he  may  be  Impeached  as  any  other 
witness  (State  v.  Abrams,  11  Or.  160.  8  Paa 
827).  It  Is  not  competoat  to  cross-examlno 
him  as  to  other  offenses  for  the  purpose  of 
humlliatiii^  him,  or  raising  a  presumptkra, 
either  of  law  or  fact  of  his  guilt  of  the 
charge  tmder  omslderatiw  (State  v.  Sana- 
dera,  14  Or.  800,  12  Paa  441) ;  but  when  he 
offers  himself  as  a  witness  in  his  own  behalf, 
he  may,  for  the  purpose  of  impea<Anient  b* 
asked  If  he  has  been  convicted  of  a  crime, 
and  be  required  to  answer  (People  v.  Bean, 
119  Gal.  287,  61  Paa  828),  or  his  convictloB 
may  be  shown  by  the  record  (State  v.  S^- 
ner,  60  Or.  224,  91  Pac.  801). 

It  Is  claimed  that  the  court  orred  In  per- 
mitting defiant  to  be  cross-examined  aa 
to  the  conversations  betwera  himself  and 
Tall,  concerning  the  "diamond  dot"  mare, 
and  in  admitting  the  testtmony  of  Tan  In 
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zeferenoe  thereto.  Tba  statute  prorides  ttut 
a  defendant,  who  ToluntaiUy  offera  hlnueU 
as  a  witnees  In  his  own  behalf,  "dull  be 
deeoied  to  have  gmn  to  the  prosecntton  a 
right  to  cma-examliiatkni  qpon  all  facts  to 
which  he  has  testlfled  regarding  his  oomrlc- 
tlon  or  aoqnlttal.**  Section  1400,  B.  A  C. 
CompL  For  anine  time  after  the  paBsage  of 
this  law  thm  was  mnch  dlscuialon  as  to 
the  extent  to  which  the  atMM-examl&atlon 
(tf  a  defendant  In  criminal  actloni  could  be 
pnrsned,  but  It  moit  now  be  regarded  as 
settled  that  it  must  be  confined  to  mattern 
prcverly  gomane  to  and  connected  with 
bis  testimony  tn  dilef.  St^to  Bartmeu, 
88  Or.  110,  S4  Fac.  167 ;  State  t.  MUler,  43 
Or.  82S,  74  Paa  66a  Zn  other  words,  a  de- 
fendant cannot,  under  the  gulee  of  a  croee- 
ezamination,  be  compelled,  in  violation  of 
section  11,  art  1,  of  the  Constitution,  to 
glT6  evidence  agaiost  himself;  but,  when  he 
becomes  a  witness  In  bis  own  behalf,  he 
waives  this  constitutional  gnarant?  as  to  all 
matters  properly  connected  with  his  exami- 
nation in  chief,  and  subjects  himself  to  such 
a  cross-examination  thereon  as  may  tend  to 
explain,  elucidate,  or  affect  the  credibility  of 
his  testimony,  and  euch  cross-examination 
may  be  as  vigorous  and  searching  aa  that  of 
any  other  witness.  This  rule  was,  we  think, 
not  violated  In  the  case  at  bar.  Def^dant 
sought  to  make  It  appear  that  he  was  the 
owner  of  the  animal,  which  he  was  charged 
with  stealii%  because  It  was  a  colt  of  the 
"diamond  dot"  mare,  and  the  cross-examina- 
tion was  for  the  purpose  of  discrediting  him 
on  this  point  by  sbowii^  he  had  endeavored 
to  persuade  or  Induce  Tall  to  say  that  the 
facts  la  relation  thereto  and  within  his 
knowledge  were  as  testified  to  by  defendant. 

It  was  also  claimed  that  the  court  erred 
in  Its  instruction  to  the  Jury  as  to  the  pre- 
sumption of  Innocence,  but  there  was  no  sub- 
etantlal  error  in  this  req)ect.  If  the  instruc- 
tion as  first  given  was  technically  inaccurate, 
because  of  the  words  "independent  of  the 
evidence,"  the  error  was  corrected  by  the 
subsequent  Instruction  that  the  defendant 
was  to  be  presumed  Innocent  until  proved 
guilty  beyond  a  reasonable  doubt,  and  the 
Jury  could  not  have  been  mislead  or  misdi- 
rected on  this  phase  of  the  case. 

Judgment  affirmed. 


TEBRITOBY  T.  CALDWELL  et  aL 

(Supreme  Gonrt  of  New  Mexico.  Sspt  2. 190B.) 

1.  AimiAU  (I  10*)  — Mabss  ahd  BaufDS— 
Etidkhox  of  Ownebbhip. 

When  a  brand  la  recorded  with  the  cattle 
■axtitary  boaid,  all  horses,  mules,  asses,  or  neat 
cattle  branded  with  that  brand  are  prima  facie 
the  property  of  the  person  owning  andi  leeorded 
brand. 

[Ed.  Note^For  other  cases,  see  AMif**- 
Cent  Dig.  H  8-12;  Dee.  Dig.  I  10.*] 


2.  LuoEffT  (i  40^Iaaui8,  Pboot  aud  Tau- 

AKCS. 

Where  an  indictment  diarges  that  the  calf 
alleged  to  have  been  stolen  was  the  property  of 
Juan  Oasatis  y  Benavides,  and  th«  eertlflcate 
of  the  cattle  sanitary  board  was  made  oat  In 
that  name,  It  is  not  a  variance  because  the  sri- 
dence  shows  Oiat  the  complaining  witnev  was 
sometimes  called  Joan  Casaus. 

[Ed.  Note.— For  other  cases,  see  Larceny.  Cent, 
g.  I  120;  Dec.  Dig.  |  40.»J 

8.  L&BOKirr  (S  77*)  —  iKsrauoiioirB— FossiB- 
sioN  or  Btolbr  pbopebtt. 

Tht  instruction  given  by  the  court  whldi 
reads:  "The  possessien  of  recently  stolra 
er^,  it  unexplained,  Is  a  elieumstanee  to  o« 
taken  Into  consideration  fay  the  jury  the  same 
as  any  other  fact  or  civcumstanoe  in  the  case, 
and  given  such  weight  as  the  jary  may  deem  it 
entlued  to ;  and,  if  in  this  esse  yon  believe  frton 
the  evidence,  beyond  a  reasonable  doubt,  that  the 
defendants,  or  some  of  them,  were  In  possesnon 
of  the  property  stolen.  If  it  was  stolen,  that  you 
may  take  that  fact  or  circumstance  Into  con- 
sideration, and  give  It  snch  weight  as  In  your 
mind  It  is  entiUed  to"— correctly  states  the 
law  in  sBfard  to  the  possession  of  pnqrerty  sotm 
after  it  has  been  stolen. 

[EH  Note.— For  other  esses,  see  Larceny, 
Cent  Dig.  H  19»^:  Dec  Dig.  I  77.*] 

4.  Cbzuirai.  Law  0,822^  — Ihstbuotions  — 
GoNsxBuonon  —  oxramioii— Rusonabu 

Doubt. 

If  the  usual  general  Instmcdon  regarding 
reasonable  donbt  is  siven,  It  need  not  be  iepeat> 
ed  la  each  Inatractlon  which  relates  to  the  el^ 
ments  of  the  crime  or  the  facts  In  tiie  case. 

[Ed.  Mote^For  other  cases,  see  Criminal  LaW| 
Cent  Dig.  I  1001;  Dec.  Dig.  {  822.*] 

6b  CaiHitVAL  Law  (S  1038*)— Afpkal— Pbxs- 
BiTTATioN  Ann  Rbsbrvatioit  ov  Obouhds 
or  Review— iNSTRucnoKs. 

It  is  the  duty  of  the  presiding  Judge  to  Is- 
Btmct  the  ju^  fnlly  as  to  the  law  In  criminal 
cases;  bot  Ir  he  omits  to  Instruct  as  to  any 
of  the  elements  of  the  crime,  th«i  it  is  the  da^ 
of  the  counsel  tor  the  defendant  to  ask  for  such 
instmction,  and  If  the  oonrt  refuses  to  give  It 
to  except.  If  counsel  fail  to  ask  for  an  In- 
BtmctlfHi  which  they  think  shonld  be  given,  and, 
on  the  refusal  of  the  court  to  give  it,  do  not 
except,  they  cannot  take  advantage  of  it  on  ap> 
peal. 

[Bd.  NotcL— For  other  eases,  see  Criminal 
Law,  cent  Dig.  |  2640;  DetTDIg.  |  103&*] 

6.  CsnnnAi.  IiAW  (|  809*)— BvinxncB— Oth- 

BB  OlTENSBS— POSSESSIOR  OF  OTHXB  StOUBII 
PBOFBBTT. 

Where  two  or  more  crimes  are  committed 
at  or  abqnt  the  same  time,  the  wbuHt  transac- 
tion may  be  proven,  even  though  the  tendency 
Is  to  prove  a  crime  other  than  the  one  charged, 
especlaliy  In  cases  of  larceny,  when  otiar  prop- 
erty stolen  at  or  about  the  same  time  as  that 
desCTibed  In  the  indictment,  la  found  In  the  pos- 
session  of  the  accused,  because  It  tends  to  show 
Intent  of  the  accused. 

iBA.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  822-824;  Dea  Dig.  t 
860.*) 

7.  GRiuinAi.  Law  (|  822*)  —  iNSTBucnoNa  — 

CONSTBUcnON  AS  A  WhOIX— SUFPICIEHOT. 
AH  that  the  defendants  can  ask  Is  that  tha 
lastructlons  as  a  whole  fairly  and  tolly  place 
the  case  before  the  jury. 

[Ed.  Note.- For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  1900-1986;  Dec.  Dig.  f 
822.*] 

 (Syllabus  by  the  Court)  

•For  etliw  esses  ass  same  teplo  and  ssotton  NUMBBR  In  Deo,  *  Am.  Digs.  1M7  to  dats^  A  Reportwr  IndsMS 
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AppMl  from  District  Gonrt,  Guadalupe 
Goiiiit7t  befwe  Jnatlce  Edward  A.  Hann. 

Tom  and  Lee  Caldwell  wwe  convicted  of 
Btealing  <»i8  head  of  neat  cattle  In  Tlolatl<« 
of  Oomp.  Zaws  1897*  i  70,  and  they  Appe^. 
Afflrmed. 

The  defendanti  are  charged,  under  section 
79,  Comp.  Laws  1897,  with  stealli^  one  head 
of  neat  cattle,  the  property  of  one  Juan  Cae: 
aus  7  BenaTldea.  The  Indictment  alleges 
that  the  crime  was  committed  on  September 
6,  1906.  The  defendants  were  duly  tried, 
and  the  jury  on  April  4,  1907,  returned  a 
verdict  of  guilty  with  a  recommendation  to 
clemency.  Uotion  for  a  new  trial  was  filed, 
argued,  and  ovemited,  and  the  defendant 
Lee  Caldwell  was  sentenced  to  the  peniten- 
tiary for  the  term  of  two  years,  and  the 
defendant  Tom  Caldwell  for  the  term  of 
three  years.  From  these  Jadgmmta  defend- 
ants appeal. 

B.  D.  Bowers,  W.  W.  Oatewood,  and  M. 
C.  de  Baca,  for  appellants.  J.  M.  Herr^, 
Atty.  Gen.,  for  the  Territory. 

MILLS,  0.  J.  (after  stating  the  facts  as 
above).  This  Is  an  appeal  in  a  criminal 
case,  where  the  defendants  were  charged 
with  the  larceny  of  one  head  of  neat  cattle,  a 
calf,  as  shown  by  the  evidence.  An  exami- 
nation of  the  record  discloses  that  the  ver- 
dict of  guilty  returned  by  the  jury  was  not 
secured  for  the  lack  of  defense,  for  the  de- 
fendants were  represented  by  able  lawyers, 
who  used  ev^  means  to  dear  them  of  the 
crime  which  It  Is  alleged  the  Indictment 
th^  committed,  and  for  which  they  were 
subsequently  found  guilty  by  the  jury,  and 
sentenced  to  the  pmltentlary  by  the  court 
On  hearing  before  us  some  of  the  errors 
assigned  were  not  argued,  but  we  will  con- 
sider them  all,  as  counsel  stated  that  none 
were  waived. 

1.  The  first  alleged  error  Is  that  there  li 
no  evidence  In  the  case  to  support  the  ver- 
dict of  the  jury.  In  that  the  transcript  shows 
that  there  was  no  evidence  establishing  the 
fact  that  there  was  ever  any  crime  com- 
mitted. Our  laws  provide  for  the  brand- 
ing of  cattle  by  their  owners,  and  set  out 
that,  when  a  brand '  is  properly  recorded, 
no  one  else  shall  record  the  same  brand, 
but  that  such  brand  shall  be  the  property 
of  the  person  recording  It;  and,  section  67, 
Comp.  Laws  1897,  provides  that  the  proof 
of  the  brand  a  certified  copy  of  the  reg- 
istration thereof  In  the  territorial  brand 
book,  under  the  seal  of  the  cattle  sanitary 
board,  certified  to  by  the  secretary  of  said 
board,  shall  be  suffldrat  to  Identify  all  hors- 
es, mules,  asses,  or  neat  cattle,  and  shall 
be  prima  focle  proof  that  the  person  owning 
the  recorded*  brand  Is  the  owner  of  the  ani- 
mal branded  with  such  brand.  The  indict- 
ment In  this  case  discloses  that  the  calf 
alleged  to  have  been  stoloi  was  the  property 
of  Juan  Casaus  y  Benavldes,  and  the  evi- 


dence tiiows  fliat  a  oertlBcato  of  tht  record 
of  the  brand,  signed  by  tiie  seoetary  Dt  the 
cattle  sanitary  board,  was  admitted  in  erl- 
duce,  and  that  it  shows  fliat  the  brand  ot 
Juan  Casaus  y  Benavldes  was  T.  O,  Bar, 
and  It  therefiae  follows  that  all  cattle  brand- 
ed witlk  that  brand  were  prima  facie  his 
cattle.  It  Is  testified  to  by  one  Manuel  Ara- 
gon  that  on  September  6,  1906,  he  saw  two 
men  driving  a  bunch  of  cattle,  mostly  calves, 
consisting  of  some  14  ot  18  head  near  thA 
head  of  the  Encfnosa,  that  his  attention 
was  first  attracted  to  them  by  the  bellow- 
Ing  of  the  calves,  that  he  rode  towards  them, 
and  that  as  he  did  so,  one  of  the  mcsi  turn- 
ed, loaded  his  pistol,  and  held  It  in  front 
of  him,  and  asked  him  what  he  was  doing 
there.  After  some  conversation  the  man 
with  the  pistol  said  that  they  were  throw- 
ing the  calves  down  on  the  Yesso.  This  wit- 
ness Identified  the  man  with  whom  he  talk- 
ed as  the  defendant  Lee  Caldwell.  This  wit- 
ness also  testified  without  objection  that  the 
reason  the  calves  were  bawling  was  be- 
cause they  had  been  separated  from  their 
mothers  that  day.  The  witness  Collier  testi- 
fied that  on  October  8,  1906,  he  visited  the 
Caldwell  ranch,  and  found  In  that  vicinity 
a  number  of  freshly  branded  calves,  with- 
out their  mothers,  which  Lee  Caldwell  said 
belonged  to  him  and  his  brother,  and  which 
were  branded  In  their  brand.  Afterwards 
the  mother  of  the  calf  in  question  was  found, 
and  it  was  the  cow  of  Joan  Casaus  y  Bena- 
vldes. A  considerable  amount  of  evidence 
was  Introduced  on  the  trial,  the  d^endants 
claiming  that  they  did  not  know  how  the 
calves  came  to  he  branded  with  their  brand, 
and  thus  prima  facie  their  property,  but 
there  was  ample  evidence  that  a  crime  had 
been  committed,  and  it  was  proper  for  the 
court  to  submit  the  case  to  the  jury  for 
their  determination  as  to  whether  or  not 
the  defendants  were  the  guilty  parties.  If 
the  stealing  of  a  calf  by  wrongfully  brand- 
ing It  could  only  be  proved  by  a  confession, 
or  by  eyewitnesses  to  the  Illegal  branding, 
then  the  running  of  herds  on  the  open  range 
in  this  territory  would  soon  be  a  thing  of 
the  past,  for  as  a  rule  persons  do  not  ille- 
gally brand  calves  in  the  presence  of  wit- 
nesses any  more  than  they  commit  crimes 
such  as  bui^lary  or  larceny  In  the  .presence 
of.  wltoesses. 

2.  Appellants  also  claim  ttiat  there  was 
a  material  variance  between  the  allegations 
of  the  indictment  and  proof  as  to  the  name 
of  the  owner  of  the  calf  alleged  to  have 
been  stolen.  We  can  see  nothing  which  re- 
quires any  lengthy  dlscuudon  on  this  point. 
Tbe  indictment  charges  that  the  calf  al- 
leged to  have  been  stolen  was  the  property 
of  Juan  Casaus  y  Benavldes,  and  the  first 
questions  asked  the  prosecuting  witness  are 
as  follows:  "Q.  State  your  name,  age,  and 
place  of  residence?  A.  Juan  Casaus  y  Bena- 
vldes, 28  years  old.   I  live  two  miles  below 
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Salado.  Q.  IB  tbla  bnmd  T.  C  Bar  yours? 
A.  Tot  air.  Q.  Wbat  Is  jaar  fatber's  name? 
A.  Teodoro  Gauns.  Q.  He  never  bad  his 
name  dunged,  did  bet  A.  No.  Q.  Too  axe 
bli  sobT  a.  YtB.  Q.  Your  name  la  Oaaava, 
I  believe  you  aold,  alaoT  A.  YesL  <i.  Tour 
name  I  belleva  70a  said  was  JnanT  A.  Yes ; 
Joan  Casana  y  Benavldes.**  The  certlflcate 
of  the  cattle  sanitary  board  was  also  made 
out  in  the  name  of  Joan  Casans  y  B&aa- 
Tides,  and  was  admitted  In  evMrace  without 
objection.  It  Is  true  that  the  complaining 
witness  was  sometimes  called  Jnan  Casans, 
bnt  bis  real  name,  as  testified  to  by  him, 
was  as  he  was  described  in  the  Indictment 
We  can  see  no  variance  between  the  allega- 
tion contained  In  the  indictment  as  to  the 
name  of  the  proeecatiDg  witness  and  the 
proofs  adduced  at  the  triaL  A  person  might 
be  ordinarily  known  as  Tom  Smith,  bnt  if 
In  an  indictment  he  was  described  as  Thomas 
Smith,  and  testified  tliat  that  was  his  name, 
altbongh  there  was  proof  that  he  was  ordi- 
narily called  Tom  Smith,  we  do  not  think 
that  it  could  be  rightfully  claimed  that  there 
was  a  variance  between  the  Indictment  and 
the  proofs. 

3.  Another  allied  error  Is  that  the  court 
erred  lu  giving  instruction  No.  G^^,  which 
reads  as  follows,  to  wit:  "The  possession 
of  recently  stolen  property,  If  unexplained. 
Is  a  circumstance  to  be  taken  Into  considera- 
tion by  the  Jury  the  same  as  any  other  fact 
or  circumstance  In  the  case,  and  glv^  such 
weight  as  the  Jury  may  deem  It  entitled 
to ;  and,  if  in  this  case  you  believe  from  the 
evidence,  beyond  a  reasonable  doubt,  that 
the  defendants,  or  some  of  them,  were  in 
possession  of  the  property  stolen,  if  it  was 
stolen,  then  yon  may  take  that  fact  or  cir- 
cumstance Into  consideration,  and  give  it 
such  weight  as  Id  your  mind  it  Is  entitled 
to."  Tills  alleged  error  was  not  argued  be- 
fore us,  and  no  authorities  are  dted  to  show 
that  it  is  erroneous.  It  seems  to  us  to  con- 
tain all  of  the  requisites  which  are  usually 
found  In  instructions  of  this  class.  All  that 
It  does  is  to  Instruct  the  Jury  that  the  pos- 
session of  stolen  property,  If  unexplained, 
If  they  believe  that  It  was  stolen,  wag  a 
drcomstance  which  might  be  considered  by 
them  in  arriving  at  their  verdict  We  see 
no  error  In  this  Instruction,  nor  do  the  ap- 
pellants point  out  any,  except  that  "the  court 
starts  out  on  an  assumption." 

4.  The  error  complained  of  by  the  appel- 
lants, and  numbered  4,  Is  to  all  intents  and 
purposes  the  same  as  the  assignment  which 
w«  have  disposed  of  above  as  No.  1,  and 
we  will  not  therefore  again  consider  It 

5.  The  fifth  alleged  error  Is:  "That  the 
court  erred  In  giving  Instmctlon  No.  5,  In 
that  the  jnry  was  not  Instructed  therein 
that  it  must  appear  to  their  satisfaction, 
beyond  a  reasonable  doubt,  that  the  offense 
charged  was  committed  In  Guadalupe  coun- 
ty, or  within  600  yarda  therettf.**    We  do 


not  consider  this  pobit  as  wdl  taken,  nie 
entire  instruction  No.  6,  as  givoi  1^  the 
court,  IB :  "Yon  are  Instructed  that  the  ques- 
tion ct  venue — that  Is,  the  comity  In  which 
the  crime  lUleged  In  the  indictment  was  com- 
mitted. If  it  was  conmiltted— 48  a  qneBtltm 
of  fact  for  the  Jury  to  determine  the  same 
as  any  other  fact  In  the  case,  but  It  need 
not  be  proven  by  direct  and  positive  evidence. 
It  la  Buffldent  if  it  may  be  reasonably  lo^ 
f erred  from  the  teeta  and  circumstances  of 
the  case.  And  in  this  case,  if  yon  believe 
from  the  evidence  b^ond  a  reasonable  doubt 
tliat  the  defendants  committed  the  oit^ise 
charged  In  the  Indictment  and  If  the  facts 
and  circumstances  proven  at  the  trial  con- 
vince you  tliat  It  occurred  In  Guadalupe 
county,  or  within  500  yards  thereof,  then 
the  venue  is  sufficiently  proven  to  Justify 
a  verdict  Of  guilty  as  charged  in  the  Indict- 
ment" Venue  is,  of  course,  one  of  the  ma- 
terial averments  charged  In  an  indictment; 
and  must  be  proven  to  the  satisfaction  of  the 
Jury  before  they  will  be  Justifled  in  return- 
Ing  a  verdict  of  guilty  against  an  accused. 
In  this  very  instruction  the  court  charges 
the  Jury  that  they  must  believe  from  the 
evidence,  beyond  a  reasonable  doubt,  that 
"the  offense  was  committed,  •  •  •  and 
that  it  was  committed  in  Guadalupe  county." 
The  entire  tustruction  must  be  read  togeth- 
er. Territory  v.  Livingston  (N.  M.)  84  Pac. 
1021.  Even  If  the  words  "beyond  a  reason- 
able doubt"  had  not  appeared  In  this  par- 
ticular Instruction,  still  the  instruction  would 
not  have  been  tmd,  for  In  instruction  No.  4 
the  court  specially  Instructed  the  Jury  that 
they  must  find  from  the  evidence,  and  be- 
yond a  reasonable  doubt,  that  the  crime 
chai^^  was  committed  In  .the  county  of 
Guadalupe,  territory  of  New  Mexico.  The 
law  is  that  the  general  Instruction  upon 
reasonable  doubt  which  Is  usually  given  need 
not  be  repeated  In  each  instruction  which 
relates  to  the  elements  of  the  crime  or  the 
facts  In  the  case.  State  v.  Cross,  68  Iowa, 
180,  26  N.  W.  62;  State  v.  Hennessy,  55 
Iowa,  299,  7  N.  W.  641;  State  v.  Mnrdy, 
81  Iowa,  608,  47  N.  W.  867;  Blashfield  on  In- 
structions to  Juries,  p.  647. 

6.  The  next  error  assigned  is  that  the 
court  committed  error  in  failing  to  instruct 
the  Jury  fully  and  correctly  upon  the  law 
ai^llcable  to  the  case.  This  contention  of 
the  appellants  Is  based  on  the  fact  that  no 
instruction  was  given  by  the  court  con- 
cerning the  law  on  the  Impeachment  of  wit- 
nesses, appellants  now  claiming  that  evi- 
dence was  introduced  Impeaching  the  testi- 
mony of  the  witness  Degraftenreld.  The  evi- 
dence introduced  which  sought  to  Impeach 
tbe  evidence  of  Degraftenreld,  so  far  as 
we  have  been  able  to  find  it  la  of  the  most 
flimsy  character,  nor  Is  any  pointed  out  in 
the  briefs  filed  by  counsel  In  this  case  which 
Impeaches  the  witness  Degraftenreld.  Our 
laws  make  It  tbe  duty  of  the  presiding  Judge 
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to  iDstmct  the  Jniy  as  to  the  law  In  crim- 
inal cases.  Id  the  case  at  bar  we  think 
that  the  conrt  Instrocted  the  Jury  tolly  and 
fairly  aa  to  the  law  of  the  caa^  and  If 
tt  failed  to  do  so,  thai  it  was  the  duty  of 
connsel  tor  defendants  to  ask  the  court  to 
give  sack  Instmctlon  as  they  thought  atunild 
be  given.  We  have  held  (Trarltory  t.  Ckm- 
sales  [N.  MJ  SB  Pac:  29Si  it  coonsd  for 
defendant  had  oUereH  and  requested  the 
court  to  give  the  Jury  an  Instmctlon  as  to 
timple  assault,  and  the  court  had  refused 
to  do  so,  then  this  question  would  be  proper^ 
ly  before  ns;  but  Inasmuch  as  connsel  did 
not  appear  or  request  such  instructlim  at 
the  trial,  it  is  not  necessary  for  us  to  coo- 
elder  It  in  this  case,  and,  again,  "It  Is  the 
duty  of  the  court  to  instruct  the  Jury  in 
a  crimlnBl  case  as  to  tlie  law  of  self-d^Mise, 
where  there  Is  any  evidence  tending  to  es- 
tablish such. defense;  but  in  order  that  the 
defendant  may  take  advantage  of  such  er- 
ror, lie  nnut  exc^t  to  the  failure  of  the 
conrt  to  so  instruct  at  the  time  the  Jury  Is 
instmcted."  Territory  t.  Watson,  12  N.  H. 
419,  78  Pac.  004.  An  examination  of  the  rec- 
ord in  this  case  shows  that  the  learned 
conns^  did  not  ask  the  conrt  to  give  any 
iDBtractlon  on  the  subject  of  impeachment, 
and  consequently,  even  If  shch  instruction 
should  have  been  given,  which  we  do  not 
think  was  necessary,  thej  have  lost  all  rl^t 
'to  object  to  It  now. 

7.  The  seventh  and  eighth  asstgnmeDts  of 
error  we  wlH  consider  together,  as  they  re- 
late to  the  same  snbject-matter.  The  seventh 
assignment  la  that  the  conrt  committed  er- 
ror in  giving  instruction  Na  6%,  which 
reads  as  follows:  "You  are  instructed  that 
proof  of  other  crimes  is  not  to  be  taken 
and  considered  by  you  as  evidence  of  the 
crime  charged  in  the  Indictment,  bnt  proof 
of  similar  crimes  committed  at  the  same 
time  and  committed  with  the  crime  charged 
in  the  indictment,  and  so  connected  there- 
with that  one  cannot  be  shown  without 
sbowing  the  other,  if  yon  find  a  crime  was 
committed,  such  evidence  Is  admissible,  al- 
though It  may  Incidentally  prove,  or  tend 
to  prove,  some  crime  not  charged  in  the 
indictment;  and  evidence  of  similar  crimes 
committed  about  the  same  time  is  also  evi- 
dence which  is  admissible  as  proof  of  the 
intent  of  the  parties  charged  therewith  and 
of  the  gull^  knowledge  of  muSx  parties." 
And  ecc^tton  No.  8  Is  that  the  court  erred 
in  admitting  the  evidence  of  certain  wit- 
nesses to  the  effect  that  other  calves  and 
cattle  were  seen  and  found  near  or  with  the 
particular  calf  alleged  to  have  been  stcden. 
If  the  admission  of  the  evidence  to  which 
exception  la  now  raised  was  propw,  then 
the  instruction  Na  is  good,  fOr  It  is 
simply  a  cautionary  instruction,  and  one 
which  limited  and  deflned  the  scope  of  the 


evidence  which  had  been  submitted  to  the 
Jury  on  this  point  The  evldaice  dlscloseB 
that  on  the  day  the  calf  In  question  was 
rounded  up,  and  the  day  the  defendants 
wen  arrested,  and  the  day  following,  the 
ofllcers  rounded  up,  near  the  home  of  the 
appeilanta,  aometiiing  like  a  doaen  other 
calves,  which  were  branded  with  the  de- 
fttidant's  brand,  and  whidi  had  been  brand- 
ed, cut,  and  hobbled,  and  w^  very  poor 
in  flesh.  One  of  the  witnesses  recognised, 
by  flesh  marks,  as  belonging  to  other  peo- 
ple, snne  of  these  calves,  whidi  had  beea. 
recently  branded  with  aiv^lanti^  brand.  AU 
of  this  occurred  at  or  very  near  the  time 
appellants  were  arrested.  This  evidence 
was  admitted  to  show  the  intent  ot  the  par^ 
ties  charged.  We  have  passed  upon  this 
very  point  aa  recently  as  IdOS,  when  this 
court  said:  "While  it  Is  an  elementary 
principle  of  law  that  proof  <tf  other  and 
distinct  crimes  are  inadmissible  to  aid  In 
proving  the  crime  charged,  yet,  where  the 
two  or  more  crimes  are  committed,  and  the 
transaction  is  one  and  the  same,  the  whole 
transaction  may  be  proven,  even  though  the 
tendency  Is  to  prove  a  crime  other  than  'the 
one  charged,  and  especially  in  larceny  cases, 
when  other  goods,  stolen  at  the  same  time 
as  those  described  In  the  indictment,  are 
found  in  tbe  possession  of  the  accused,  soch 
fact  Is  admissible  In  evidence,  because  It 
very  clearly  tends  to  connect  tbe  accused 
with  the  offense."  Territory  v.  IJvingston 
(N.  M.)  84  Pac.  1021.  This  Is  precisely  the 
state  of  facts  in  this  case,  and  the  evidence 
complained  of  was  very  pr^Mrly  admitted 
by  the  court ;  and,  having  been  so  admitted, 
the  instruction  complained  of  was  correct- 
ly given.  It  is  enough  that  the  instructions 
as  a  whole  fairly  placed  the  case  before  the 
Jury,  and  we  think  that  they  did  in  thia 
case.  Territory  v.  O'Donnell,  4  N.  M.  210, 
12  Pac.  743;  United  States  v.  De  Amador, 
8  N.  M.  178,  27  Pac.  488;  TruJIUo  Terrl- 
tory.  7  N.  M.  43,  32  Pac.  154;  Tarritoty  r. 
Oarcia,  12  N.  M.  87,  7S  Pac.  84. 

There  Is  no  error  in  the  Judgment  com- 
plained of,  and  the  aame  la  therefore  af- 
firmed, and  it  la  BO  ordered. 

MePIB,  POPE,  PARKBB,  and  ABBOTT, 
JJ.,  concur.  MANN,  J.,  havtaig  tried  thia 
case  below,  took  no  part  In  this  decision. 


SENA  V.  AMBRIOAN  TURQUOISE  CO. 
(Supreme  Court  of  New  Mexico.  Sept  2, 1008.) 
1.  Public  Lands  (|  208*)— Sfanish  Oujits 

— "lUPEBFECT  OkANTS"— CONnSMATIOn. 

A  SpaoiBh  grant  made,  in  1728,  by  tbe  Got- 
emor  and  Captun  General  of  New  Mexico,  and 
not  shown  to  have  been  confirmed  by  a  Spanish 
official,  is  an  Imperfect  erant— that  In,  one  re- 

S Hiring  further  action  of  the  political  authori- 
es  to  Its  perfection,  recognitlim  of  whidi  la 
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fori>ldden  by  Act  Cong.  Uarch  3,  1891.  c.  539, 
i  12.  26  Stat  850  (U.  S.  Comp.  St  1901.  p. 
772).  in  the  abeeace  of  a  proceeding;  within  two 
yean  for  Mtabliahment  of  it*  validity— the  Roy- 
al Bezolatiwi  of  the  King  of  Spain  of  October 
15,  liS2,  1 3.  providituc  t&at  aU  penona  lioIdiDg 
fiBnta  made  aft«r  1700  shonld  exhibit  thrir 
title  to  the  proper  officer  for  confirmation,  and 
that  fallore  so  to  do  should  resalt  in  their  beinK 
deprived  of  and  ejected  from  ludi  lands,  ana 
crants  of  them  being  made  to  other  persona, 
and  section  12,  conferring  the  confirmatory 
power  on  the  Governors  of  distant  provinces, 
acting  under  the  advice  of  certain  other  <^cials, 
as  to  land  therein. 

[S3d.  Note.— For  otlMT  eases,  see  Public  Lands, 
Dec.  Dig.  I  208.* 

For  other  definitions,  sea  Wofds  and  Hirases, 
Tol.  8,  p.  7682.] 

2.  PuBUO  LA.nDB  (S  213*)— lupBBFEOT  Spait- 

IBB  OaANT— GONflBlUTIOH  —  PaESUHFTIOH 
— POSSBSBION. 

The  evidence  of  possession,  being  otherwise 
oitirely  insufficient  to  raise  the  presumption  of 
confirmation  of  an  Imperfect  Spanish  grant 
made  In  1728,  is  not  rendered  snmcient  by  evi- 
dence that  in  1783  the  son  of  the  grantee  devis- 
ed the  land,  that  in  1834  the  grantee's  grand- 
son deeded  it  and  that  185K  another  person  in 
Much  chain  of  title  pledged  the  property. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Dec.  Dig.  I  21S.»] 

Error  to  District  Court,  Santa  F6  County; 
before  Chief  Jntttce  WiUlam  J.  Mills. 

Action  by  Uariano  F.  Sena  against  the 
American  Tnrqnolse  Company.  Judgment 
tor  detaidant  PialntUT  brlnga  error.  Af- 
flxmed. 

F.  W.  Clincr  uiA  B.  S.  GancT,  tor  plain- 
tUt  In  emr.  Biatt  a.  BaynoUt  and  B.  B. 
DftTli,  ft»  detondant  In  erm. 

PARKEB,  J.  This  la  an  action  In  eject- 
ment brought  by  plalntifiT  to  recover  possea- 
aion  of  certain  lands  in  Santa  F6  county. 
Plaintiff  claims  these  lands  to  be  within  a 
Spanish  grant  made  in  1728  by  the  Governor 
and  Captain  General  of  the  province  of  New 
Mexico  to  Joae  de  Leyba,  from  whom  he  de- 
raigna  title.  Defendant  la  in  possession  by 
virtue  of  certain  mining  locations,  the  first, 
being  made  as  far  back  as  1886,  attacks  the 
-validity  of  the  Joee  de  Leyba  grant,  relies 
on  the  statute  of  limitations,  the  alleged 
lacbes  of  plaintiff,  and  also  asserts  the  Inva- 
lidity of  pialntifTa  deed  from  the  heirs  of 
Jose  de  Leyba.  on  the  ground  that  at  the 
time  of  its  execution  the  land  in  controversy 
was  in  defendant's  adverse  possession.  While 
the  pleadings  are  somewhat  extensive;  the 
for^EOlng  is  a  fair  statmnent  of  the  Issues 
as  made  both  by  the  pleadings  and  the  proofs 
during  the  course  of  the  trial.  There  Is  a 
little  conflict  as  to  the  facts,  and  the  decision 
of  this  court  must  turn  entirely  on  the  law 
points  tnvolved.  Some  of  these  points  were 
discussed  when  the  grant  now  relied  on  by 
plaintiff  was  before  the  court  of  Private 
Land  Claims,  and  the  Supreme  Court  of  the 
United  States  (Sena  v.  U.  S.,  189  U.  S.  233, 
23  Sup.  Ct  606,  47  L.  Ed.  787),  and,  although 
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the  decision  of  those  courts  Is  not  res  ad- 
Judlcata  In  this  case,  still  their  reasoning  is 
persnasiTe  and  tii^r  oondnsions  vahiable 
aids  towards  the  correct  determination  of 
the  same  questions  by  this  court 

The  first  and  only  qnestlon  we  deem  It  nec- 
essary to  examine  la  as  to  titie  character  of 
the  JoK  de  Leyba  grant  .  Its  present  value, 
ea  the  basis  of  titles  d^;>ends  oitlrely  <m  its 
original  diaracter  and  the  recognition  to 
which  It  was  entitled  under  the  laws  of  Spain 
and  Mexico,  tor  It  h&a  not  been  confirmed 
either  by  act  of  Congress  or  by  the  Court  of 
Private  Land  Claims,  and  has  therefore  re- 
celved  no  strength  from  any  action  of  the 
political  department  of  onr  government 

In  Ely's  Administrator  t.  U.  S..  171  U.  S. 
220,  18  SQp.  Ct  840;  48  L.  Ed.  142.  Mr. 
Justice  Brewer  rranarks  that  few  cases  are 
more  perplextog  that  those  Involving  Mexi- 
can grants.  This  is  true,  whether  the  grant 
originated  tinder  Mexican  or  Spanish  rule. 
Tet  In  this  case  we  are  forced  to  a  dlscoa- 
sion  of  the  Spanish  law  as  applicable  to  the 
Jose  de  Leyba  grant  for  if  It  was  not  a  com- 
plete and  perfect  grant  under  Spanish  law  it 
Is  not  available  to  plaintiff  as  the  foundation 
on  which  to  base  this  action  of  ^ectment  If 
it  is  an  imperfect  grant,  its  recognltiwi  Is 
forbidden  by  section  12  <rf  the  act  of  Congress 
of  March  8,  1881  (a  639.  26  Stat  869  [U.  S. 
Comp.  St  1901,  p.  772]).  providing  that  such 
grants  after  two  years  should  be  considered 
by  all  courts  as  abandoned  and  should  be  for- 
ever barred.  By  this  statute,  this  court  Is, 
of  course,  bound.  Perhaps  the  distinction  be- 
tween perfect  and  imperfect  grants  is  best 
defined  in  the  case  of  Hancock  v.  McKinney, 
7  Tex.  384.  At  least,  that  case  has  been 
often  dted  on  the  point  and  is  quoted  from 
In  the  brief  for  plalntUf  in  error.  In  that 
case  the  SaprCTie  Conrt  of  Texas,  In  discuss- 
ing this  point  vrith  reference  to  grants  made 
by  Coahuila  and  Texas — and  the  rule  would 
be  the  same  by  whatever  sovereign  the  par- 
ticular grant  was  made — says:  '^he  distinc- 
tion between  perfect  and  Imperfect  titles,  un- 
der the  government  of  Goahulla  and  Texas, 
has  been  often  discussed  in  this  court,  and 
resulted  in  the  acknowledgment  of  the  dis- 
tinction, and  resting  it  on  the  following  basis, 
that  Is  to  say:  If  the  grant  were  to  receive 
no  further  act  to  constitute  it  an  absolute 
title  to  the  land  from  the  legal  authorities, 
taking  effect  In  presentl,  it  was  a  perfect  title, 
requiring  no  further  action  of  the  political 
authority  to  its  perfection;  but  If  something 
remained  to  be  done  by  the  government  or  Its 
officers,  such  title  or  right  was  Imperfect 
and,  until  it  received  the  sanction  of  the  polit- 
ical authority,  it  could  not  claim  Juridical 
cognizance."  The  distinction  between  perfect 
and  Imperfect  grants  has  also  t>een  discussed 
by  this  court  In  the  OJo  de  Borrego  and  the 
Antonio  Baca  Grant  Cases,  12  N.  M.  62,  73 
Pac.  G21,  and  12  N.  M.  109,  76  Pac.  316.  Ap- 
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plying  this  rule  to  the  ease  at  bar,  we  must 
Inquire  whether  or  not  anything  r^alned  to 
be  done  by  the  Oovemment  of  Spain  or  by 
Its  offlceiB  in  connection  with  the  Jose  de 
Leyba  grant  if  so,  then  that  grant  does  not 
measnre  up  to  the  standard  and  must  be 
declared  imperfect 

The  Jose  de  Leyba  grant  having  been 
made  In  1728,  Is  subject  to  the  provisions 
of  the  Royal  Regulation  of  the  King  of  Spain, 
dated  at  San  Lorenzo  el  Real  October  15. 
1762  (2  White's  Recp.'62}.  It  appears  that 
tills  regulation  was  made  necessary  by  a 
royal  decree  dated  November  24,  1T35,  the 
terms  of  which  required  that  all  grants  of 
land  within  the  Spanish  dominion  should  be 
approved  by  the  King  himself  before  being 
finally  valid.  When  we  consider  the  extent  of 
Spanish  rule  and  the  difficulty  of  communica- 
tion between  Madrid  and  the  distant  provin- 
ces, the  Inconveniences  necessarily  caused  by 
this  order  are  obvious.  While  the  Spanish 
government  was  not  wtlling  to  trust  the  com- 
plete disposition  of  the  royal  lands  to  subor- 
dinate officers,  stin  It  realized  the  necessity 
of  taking  steps  to  make  more  simple  the  ac- 
quisition of  titles,  and  for  that  purpose  the 
King,  by  the  Regulations  of  1754,  did  away 
w'th  the  necessity  of  bis  personal  confirma- 
tion. By  the  first  section  of  the  Regulation 
the  Viceroys  and  Presidents  of  the  Royal 
Audlencias  were  ordered  to  appoint  subdel- 
egates,  who  siiould  be  intrusted  with  this 
duty,  and,  to  render  it  still  easier  to  comply 
with  the  King's  will,  by  section  12  the  cou- 
firmatory  power  was  conferred  on  the  Gov- 
ernors of  distant  provinces,  In  which  class 
New  Mexico  would  doubtless  fall,  acting  un- 
der the  advice  of  certain  other  officials  (2 
White,  Recopllacion,  p.  66).  Section  3  pro- 
Tides  that  all  persons  holding  grants  made 
after  1700  should  exhibit  their  title  to  the 
proper  officer  for  confirmation,  and  that  a 
failure  so  to  do  sbOTdd  result  In  their  be- 
ing "deprived  of  and  ejected  from  such  lands, 
and  grants  of  them  made  to  other  persons." 
In  1754  the  government  of  Spain  was  that 
of  an  absolute  monarchy,  and  It  is  not  for 
us  to  question  the  right  of  the  King  to  com- 
pel holdo's  of  titles  theretofore  given  to  ap- 
ply for  confirmation.  It  was  therefore  nec* 
essary  for  the  then  claimant  of  the  Jose  de 
Leyba  grant  to  obtain  such  confirmation. 
Without  it  his  grant  became  void,  and  he 
could  at  any  time  be  ejected  by  the  sovereign, 
or  any  other  person  to  whom  the  same  land 
was  l^ally  granted.  There  is  no  documenta- 
ry proof  before  us  of  any  such  application, 
or  of  any  confirmatory  action  by  the  Spanish 
GoveruOT  or  otlier  officer.  It  is  not  unlifce- 
ly  that  the-  certificate  of  confirmation  would 
be  indorsed  on  or  attached  to  the  original 
grant  papers,  but  no  such  certificate  appears, 
though  the  original  Is  In  evidence.  It  being 
lncumbt*nt  upon  plaintiff  to  show  that  his 
graut  was  perfect  its  confirmation  became 
a  necessary  element  in  his  proof.  No  sudi 
evidence  having  been  introduced,  the  graut 


must  necessarily  be  held  Imperfect,  unless 
such  confirmation  is  to  be  presumed  from  tbe 
surrounding  facts  and  circumstances. 

Counsel  for  the  defendant  claims  that  such 
presumption  arises  in  this  case,  and  cites 
U.  S.  V.  Chavez,  175  U.  S.  '520,  20  Sup.  CL 
159,  44  L.  Ed.  255,  and  U.  8.  T.  Pendell,  18& 
n.  S.  196,  22  Sup.  Ct  624,  46  L.  Ed.  866. 
Those  cases  hold  that  from  a  long  and  un- 
interrupted possession  the  law  may  presume 
such  formal  Instruments  as  are  requisite  to 
title.    In  the  Chavez  Case,  the  grant  claim- 
ant was  in  the  actual  possession  of  the  land 
claimed  by  him  at  the  time  of  his  petition 
to  the  Court  of  Private  Land  Claims,  and 
there  had  been  a  long  uninterrupted  posses- 
sion both  under  Mexico  and  the  United 
States.  The  court  says  that  such  continuous- 
[mssesslon  on  the  part  of  the  claimant  and  his 
predecessors  in  interest  had  been  shown  from 
some  time  prior  to  1785,  iofereatially  from 
1716,  and  from  that  kind  of  possession,  coupled 
with  the  other  circumstances  of  the  case,  found 
the  presumption  sufficient  upon  which  to  base 
Judgment    In  the  Pradell  Case,  the  Court 
of  Private  Land  Claims  affirmatively  found: 
"That  the  land  Included  In  the  said  out- 
boundaries  continued  in  the  possession  <^f  the 
said  grantee,  his  h^rs,  legal  representatives, 
and  assigns,  from  the  time  of  the  making 
thereof  prior  to  the  year  1790,  down  to  the 
present  time,  and  that  the  petitioners  herein 
hare  succeeded  In  part  to  the  rights  of  the 
said  original  grantee."  It  wHI  thus  be  seen 
that  the  proof  of  possession  of  the  grants  In 
those  cases  was  absolute,  unquestionable,  un- 
interrupted, and  continuing  to  the  time  of  the 
court's  decision.   It  is  on  this  kind  of  pos- 
session that  the  court  bases  its  presumption 
of  title. 

In  this  case  the  plalntlft  was  not  In  posses- 
sion of  any  portion  of  the  grant  at  the  time 
of  the  commracement  of  the  present  pro- 
ceeding, and  iu>  one  of  his  predecessors  In 
Interest  liad  been  In  possesdon  since  the 
American  occupation.    The  various  docu- 
ments bearing  date  prior  to  1840  show  a 
claim  of  ownership  rather  Uian  actual  use, 
and  the  title  claimed  may  or  may  not  have 
been  accompanied  by  possession.  Counsel  for 
plalntlir  seek  to  Invoke  the  principle  that  a 
status  once  established  Is  presumed  to  con- 
tinue until  the  contrary  appears  and  to  bu1>- 
Btltute  this  principle  for  {ffoof  of  possession. 
We  have  examined  all  of  the  cases  cited  In 
Illustration  of  the  application  of  this  prin- 
ciple, and  find  none  in  which  it  has  l>een 
held  sufflciait  to  support  a  presnmptiozi,  of 
a  grant  or  confirmation  of  a  grant   In  dis- 
cussing this  phase  of  the  question  of  the 
character  of  the  Jose  de  lieyba  grant,  tlio 
Court  of  Private  Land  Claims  said:  *"r^e 
evidence  as  to  settlement  and  occupation  of 
the  tract  purporting  to  bave  been  granted,  con- 
tinuity of  possession,  cultivation,  re^dencc. 
Improvement,  claim  of  ownership,  notoriety 
of  the  grant,  and  knowledge  of  its  existence 
in  the  comihunity  or  by  the  oldest  inhabltauta 
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Mnr  lliinc  is  so  ragne,  contradictory,  and 
oncotaln  as  to  be  almost  wboUy  wanting." 
loasmiich  as  the  grant  was  made  at  tbe  date 
loentloned,  1728.  it  falls  under  the  require- 
ments of  tbe  Boyal  Ordinance  of  1751,  wbldi 
proTldes  that  all  grants  made  snbseqnmt  to 
1700,  onlesB  already  confirmed  by  loyal  or- 
itrot  tbe  King  or  bis  Tlceroys,  or  Presidents 
of  the  AndlcBaclas  of  the  sereral  districts 
MDbtacfns  the  lands  granted,  shonid  apply 
for  sncb  conflrmatlon  as  a  prerequisite  to  te- 
lidlty.  There  Is  no  erldence  In  this  case, 
dtber  by  tbe  documents  presented  or  other- 
vli^  that  these  teqolrements  of  the  ordi- 
nance of  1754  were  erer  complied  wltlL  Nor 
li  there  in  tbe  nature  of  tbe  case  or  upon 
uy  of  tbe  facts  In  evidence  any  gronnds  that 
vUl  JnstUy  a  presomptlon  of  sncb  compli- 
ance with  the  requirements  for  confirmation." 

With  tblB  conclusion  we  agree.  Coonsel 
asserts  that  tbe  facts  In  this  case  are  dUfer- 
mt  from  those  beft>re  the  Court  of  Private 
Land  Claims  and  Supreme  Court  of  the  Unit- 
ed States,  and  points  out  the  will  of  the  son 
ef  the  original  grantee  in  1783,  disposing 
of  Oils  land,  and  the  deed  of  tbe  grandson  of 
the  grantee  in  1884,  the  Informal  pledge  of 
the  property  in  1SB6  by  the  aunt  of  plain- 
tiff's grantor,  and  certain  acts  of  dominion 
ibont  the  same  time  as  not  having  been 
before  tbe  former  courts;  but  we  do  not 
deem  tbeae  facts,  even  If  properly  admitted 
In  evidence,  as  sufficient  to  show  such  pos- 
session aa  wonid  raise  tbe  presumption  in- 
voked. It  therefore  clearly  appears  that  the 
grant  xmAer  wbldi  plaintiff  claims  Is  an  Im- 
perfect grant,  and  as  such  famishes  no  basis 
for  an  action  of  ejectment 

This  conduaion  renders  it  unnecessary  to 
examine  the  other  questions  raised. 

Hie  jndsment  at  the  oonrt  brtow  will  be 
afilrmed,  and*  it  is  ao  ordOKd. 

ABBOTTT.  MANN,  and  McFIB,  JJ..  concur. 
HILLS,  C  J.,  having  tried  this  case  below, 
did  not  participate  In  this  decision.  POPE, 
J.,  having  beoa  of  counsel,  took  no  part  in 
this  decision. 


I  TOXVBI  et  al.  v.  NEW  QACHB  LA 

POUDBB  IBB.  OO.  et  al. 
fSapreme  Gonrt  of  Colorado.    May  4,  1908.) 

L  Afpbai.  ano  Bbbob  ({  639*}— Pboceediros 
— ABsraACTB— EvracT  of  insimiciKNCT. 
Appellant  Is  boond  by  the  abstract  famish- 
ed mm,  acd  tbe  Supreme  Coart  need  aot  go 
i*yond  tbe  abstract  farnlshed,  and  may  dismlas 
'be  appeal  when  the  abstract  famiahed  U  In- 
safficioit. 

[Eld.  Notev~For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  f  2787 ;  Dec  Dig.  |  6S&*} 

2.  Appeal  aho  Bbbob  (I  1008*)— Bbvibw— 
FiHDiirGS  or  Tbial  Coubt  —  Oonox.UBivB- 

In  a  suit  to  obtain  a  declaration  of  priority 
ia  the  use  (tf  ditches  for  reservoir  imrposes.  the 
cading  of  die  trial  oonrt  that  puintUb  were 
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not  wtltled  to  such  priority,  under  the  evi- 
dence, will  not  be  disturbed  on  aiq?eal,  In  the 
absence  of  a  showing  to  tbe  ctmtrary. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Onor,  Cent  Dig.  I  880S ;  Dee.  Dig.  f  100&*] 

Appeal  from  District  Court,  Larimer  Coun- 
ty ;  Christian  A.  B^mett,  Judge. 

Action  by  C.  F.  Flnley  and  others  against 
tbe  New  Cache  La  Poudre  Irrigation  Com- 
pany  and  others.  From  a  Judgment  for  dfr 
fendants,  plaintiffs  appealed.  Affirmed. 

L.  B.  Bhodes  and  P.  W.  Lee,  for  appel- 
lants. H.  N.  Haynes,  for  app^lees  North 
Poudre  Irr.  Ca  and  Cache  La  Poudre  Beser^ 
voir  Co.  James  W.  McCreery,  for  appellee 
Windsor  Beservolr  &  Canal  Co.  Leftwlch  ft 
Cross,  for  appellee  Watw  Bnpiily  &  Storage 
Co.  0.  D.  Todd,  for  aiq^Iee  Poudre  Yall^ 
Beservolr  Co. 

CAMPBBLL,  J.  Tbls  Is  an  appeal  from  a 
decree  whereby  was  established  tbe  relative 
priorities  of  reservoirs  for  ftorlng  water  In 
water  district  No.  8.  Appellees  call  our  at- 
tention  to  the  fact  that  compliance  was  not 
had  by  appellants  with  tbe  provisions  of  the 
statute  governing  appeals  In  such  cases.  Bec- 
lons  2427  to  24S2,  MUls'  Ana  St 

The  abstiact  lUed  by  appellants  does  not 
show  that  tbe  statute  was  observed,  and  we 
are  unable  fnun  any  otber  source  to  find  that 
It  was;  bttt.  If  In  fact  it  was  tOUowed,  the 
rules  of  this  court  relating  to  the  contents  of 
the  printed  abstract  of  tbe  record  are  disre- 
garded. Indeed,  if  we  rely  solely  on  this  ab- 
stract, by  which  appellants  are  bound,  and 
beyond  whidi  we  are  not,  at  their  Instance, 
obliged  to  go  in  Invesbgatlng  the  errors  which 
tb^  argue^  we  might  summarily  diamiss  the 
appeal  because  our  rules  are  Ignored.  From 
tbe  supplemental  abstract  of  record  filed 
appellees,  some  additional  light  Is  furnished; 
but  neither  of  these  documents,  nor  both  com- 
bined, clearly  or  satisfactorily  presmt  the 
main  questions  wb[ch  have  been  aigned  by 
counsel  in  their  brlefis.  If,  however,  we  over- 
look the  d^ects  noted,  and  go  to  tbe  merits, 
we  find  no  reason  for  correctb^  the  decree  as 
appellants  ask. 

As  ,we  gather  from  tbe  record  before  us, 
imperfect  and  Indefinite  though  It  Is.  It  seems 
that  an>ellantB  are  stockholders  in  mutual 
ditch  companies  which  have  made  appropria- 
tions of  water  from  natural  streams  for  Im- 
mediate Irrigation  and,  In  appropriate  pro- 
ceedings, have  obtained  decrees  therefor.  On 
or  near  the  lateral  ditches  of  appellants  are 
natural  depressions.  Into  which,  when  water 
has  been  tnmed  by  the  water  commissioner 
Into  the  main  canal  daring  the  Irrigating  sea- 
son, they  have  heretofore  been  accustomed  at 
times  to  impound  their  pro  rata  share  In  or- 
der to  collect  a  sufficient  bead,  or  there  to 
store  temporarily  water  to  be  used  a  few 
days  later  In  Irrlgatbig  their  lands.  In  this 
statutory  proceeding,  the  cribject  of  which  was 
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to  adjudicate  the  relative  rights  of  the  vari- 
ous reservoirs  for  storing  water  at  times 
when  the  same  was  not  needed  at  once  for 
Irrigation,  appellants,  solely  in  virtue  of  their 
rights  as  stockholders  In  these  ditch  com- 
panies, seek  to  obtain  priorities  for  their  res< 
ervolrs  as  against  other  reservoirs  whldi 
have  made  appropriations  for  storage  pur* 
poses  entirely  distinct  and  separate  from  ap- 
propriations for  irrigation,  and  to  fill  such 
reservoirs  with  the  ditch  water  when  It  Is 
turned  out  to  them  for  irrlgati<m  In  the  sum- 
mer season.  In  other  words,  appellants  se^ 
to  convert  their  appropriation  for  Immediate 
Irrigation  Into  one  for  storage  purposes,  and 
to  get  for  the  latter  a  priority  which  belongs 
to  them  only  for  the  former  purpose. 

The  trial  court  evidently  amduded  from 
the  evidence  that  appellants  had  not  estab- 
lished the  status  essential  to  be  shown  by  one 
who  seeks  a  reservoir  priority.  In  the  ab- 
sence of  a  showing  to  the  contrary,  we  must 
assume  that  the  evidence  supports  these  find- 
ings, and  we  are  not  shown  wherein  the  proof 
is  lacking  in  this  respect  Following  the  es- 
tablished practice,  we  cannot  interfere  with 
the  decree  below.  It  Is  accordingly  affirmed. 

Affirmed. 

STBBLD,  O.     and  QABBBBTt  J.,  concnr. 


TOWN  OP  STBELINO  v.  HURD. 
(Supnmt  Oonrt  of  Goloiadow   Nov.  11*  1906.) 

1.  MunxoiFAL  OOBFOBAIJOm  (I  874*)  — Wa- 
TEBWOBKB  Pz.AiiT--GoivnBuoTion — DinoiB 
—Waives— JnsT  Qussnon. 

Under  the  evidence,  in  an  action  by  a  coo- 
tractor  against  a  town  for  a  balance  dae  for 
etmstrucmiff  a  waterworks  Hystem,  Md  Jnry 
quMtlona  whether  the  town's  engineer  had  ac- 
cepted tlie  work,  or  whether  the  town  waived 
the  right  to  have  determined  alleged  defects  in 
the  wotk,  and  whether  the  contractor  substan- 
tially complied  with  the  cmtiaet,  and  if  not, 
wliat  conseQuent  damage  was  snstalnad .  Iqr  the 
town. 

[EM.  Note.— For  other  cases,  see  Manicipai 
Corporations,  Gent.  Dig.  I  910;  Dec.  Dig.  { 
874.*] 

2.  CoNTftAcrrs  (i  149*)— Consmuonoii— Mvm- 
ona. 

A  contract  mnet  t>e  constmed  as  a' whole, 
and  not  in  detached  parts. 

[Ed.  Note.— For  other  cases,  see  Gtmtracts, 
Cent.  Dig.  f  743 ;  Dec.  Dig.  |  14S.*} 

8.  CONTBACra  (§  286*)— PCBIOBlCAirOB— Akbit- 

EBS— Effect  or  Contbact. 

Where  parties  to  a  contract  agree  upon  an 
arbiter  to  determine  the  qnality  of  work  done 
or  materials  furnished,  and  that  his  determina- 
tion shall  be  condnaive.  they  are  bound  by  his 
determination,  in  the  absence  of  fraud  or  mla- 
Uke. 

[EM.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  8  132fl;  Dec.  Dig.  $  286.*] 

4.  Municipal  Oobpobatiohs  (8  358*)— Con- 

TBAGTS  —  CON8TB0CnoN  —  Elf  OINKEB'8  AU- 

TnoBiTT— Aoceftakcx  or  WOBK. 

The  anttiority  of  an  engineer,  acting  for  a 
town  under  a  contract  for  the  coastmctlon  ai  a 
waterworks  system,  bring  prescribed  by  the  eour 


tract,  the  contractor  was  bound  to  know  that 
any  unauthorized  act  would  not  bind  the  town ; 
L  e.,  the  acceptance  of  materials  or  work  not 
complying  with  the  contract. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  I  890;  Dec  Dig.  | 
858.*] 

6.  HimioiPAL  CoBPOBATions  (I  868*)— Con- 

TBACT8  —  PEBFOBKANOX  —  EtNGINKKa'S  Au- 
TROBITT. 

A  ccmtract  to  construct  a  monidpal  water* 
works  aystem,  providing  that  the  town's  en- 
gineer shouid  see  that  the  contractor  performed 
the  woik  according  to  contract ;  that  he  might 
reject  materiala  not  conforming  to  the  specifica- 
tions;  that  the  contractor  should  be  responsible 
for  the  woA  until  aoo^ted  by  the  town ;  that 
the  system  would  be  accepted  if  c<»istnicted  ac- 
cording to  the  spedfications ;  that  when  com- 
pleted it  would  be  tested  by  the  engineer;  and 
that.  If  the  test  disclosed  that  it  was  construct- 
ed according  to  eontraet;  the  balance  of  the 
price  would  be  paid— did  not  authorise  the  en- 
gineer to  accept  the  system  or  any  part  of  it, 
nor  reserve  to  the  town  the  rl^t  to  control  and 
direct  the  construction. 

[Ed.  Note.— For  other  duse^  see  Municipal 
Corporations,  Cent  Dig.  f  890;  Dea  Dig.  I 
858.«] 

6.  CONTBAOXB  (I  286*>— BUILDina  CORTUOTB 
— OWNEB'S  OVEBSEEB— AUTHOBITT. 

Under  a  building  contract,  the  acceptance 
by  the  owner's  overseer  of  work  as  the  con- 
stmctton  progresses  is  not  ccadurive  upon  the 
owner,  nnbss  plainly  so  spedfied  in  the  contract. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  I  1326 ;   Dec  Dig.  |  286.*] 

7.  MUNICIPAZ.  COBPOBATIONS  (|  358*)  — GON- 
TBACTS— PEBFOBMAnCB— ACCBFTANCB  BT  En- 

oiHEBB— Effect  of  Want  op  Authobitt. 
Under  a  contract  to  constmct  a  manicipai 
waterworks  system,  the  town's  engineer's  accept- 
ance of,  or  acQoleseenee  in,  the  work  as  it  pro- 
gressed merdy  tends  to  show  ttiat  the  vrotk  com- 
plied with  Om  contract  and  cannot  nredude  the 
town  from  rdying  on  a  breach  of  m  contract, 
where  tlie  engineer  liad  no  ao^ri^  to  acc^t 
the  work. 

[EM.  Note.— For  otlier  cases,  see  Municipal 
Corporations,  Cent  Dig.  1  890;  Dec.  Dig.  S 
368.*] 

Appeal  from  District  Court,  Logan  Coun- 
ty; E.  B.  Armour,  Judge. 

Action  by  J.  B.  Hurd  against  the  Town  of 
Sterling.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  remanded. 

Allen  ft  Webster,  for  appellant  W.  S. 
Morris,  for  appellee. 

OABBERT,  J.  Appellee,  Hnrd.  and  the 
appellant,  the  town  ct  Sterling,  entered  into 
a  contract,  wbereby  the  former  agreed  to 
construct  a  system  of  waterworks  for  the 
purpose  of  m]n;ilylngr  Oie  inhaMtanta  of  the 
town  with  water  for  domestic  flro,  and  other 
purposes.  Hurd  was  to  furnish  all  the  ma- 
terials and  perfcffm  all  the  work  necessary 
to  complete  the  system.  The  contract  con- 
templated the  bnildlng  of  a  reservoir,  the 
construction  of  a  wooden  pipe  line  about  six 
miles  In  length,  a  distributl^  system  within 
the  corporate  llmlte  of  the  town,  and  the 
Installation  of  an  auxiliary  fire  pump  for  the 
purpose  of  increasii^  the  pressure  when  the 
occasion  donanded.   When  tbe  system  waa 
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onnpleted.  the  town  refused  to  accept  It,  be- 
cause it  had  not  been  constracted  in  accord- 
ance with  the  terms  and  oonditloiui  of  the 
rontract.  Hnrd  bronght  suit  to  recover  the 
balance  claimed  to  be  due  blm,  alleging  In 
hli  complaint  that  be  bad  completed  the  con- 
struction of  the  syBtem  according  to  his  con- 
inct.  The  town  answered  that  the  wooden 
|dpe  line  was  laid  and  constrncted  In  snch  a 
urgent  and  unskillful  manner  as  to  permit 
tbe  water  to  escape  and  'leak  In  large  quan- 
tities, and  that  the  system  had  been  con- 
■tmcted  in  snch  a  negligent,  careless,  and 
DnvoTiunanlIke  manner  that  the  pipe  line 
was  fteqaently  broken,  and  the  leakage  was 
ao  great  as  to  render  It  almost  nselees,  and 
that  because  of  these  defects  the  pumping  sys- 
tem coold  not  be  nsed  for  fire  protection,  and 
Oat,  In  order  to  overcome  tbe  defective  con- 
ditiona  of  tbe  system  resulting  from  the  neg- 
ligence of  the  plaintiff  In  constructing  It,  it 
would  have  to  be  relald  and  reconstructed, 
to  tbe  damage  of  the  town  in  the  snm  of 
S2S.00O.  To  this  answer  the  plalntlfT  filed  a 
replication  denying  Its  averments.  At  the 
oondnslon  of  the  testimony  the  court  with- 
drew the  connterclalm  of  the  defendant  for 
damages  from  the  consideration  of  the  jury, 
e<ridently  upon  the  ground  that,  according  to 
tlie  contract  entered  into  between  tbe  parties, 
and  tbe  testimony,  the  town  bad  waived  Its 
tigbt  to  litigate  the  questions  of  alleged  im- 
perfections In  the  system.  There  was  a  ver- 
dict and  Judgment  for  the  plaintiff,  from 
Thfcb  the  defoidant  appeals. 

I  Hie  contract  between  the  parties  provided 
tbat  the  plaintiff  was  to  fumlah  all  tbe  mate- 
rials, and  perform  all  the  labor,  necessary  to 
construct  a  waterworks  system  for  tbe  town, 
in  accordance  with  specifications  which  were 
itta<died  to  and  declared  and  accepted  as  a 
put  of  tbe  agreement  Among  other  provl- 
slons.  It  contained  the  following,  as  para- 

!     criidi  9: 

I        The  said  engineer  herein  mentioned  and 
I     referred  to  Is  understood  to  be  an  engineer 
I     to  be  appointed  by  tbe  said  town  of  Sterling, 
I     vboae  particular  bosinesa  shall  be  to  see  that 
tbe  saJd  cxmtractor  perfftrms  tbe  work  of 
tnostmctlng  and  erecting  said  waterworks 
according  to  the  terms  of  said  contract  and 
tbe  plans  and  Q>eclflcation8  hereto  attached, 
with  reference  to  the  labor  as  well  as  to  the 
material  furnished  and  used  In  tbe  construc- 
tkni  and  erection  of  said  waterworks  sys- 

The  specifications  above  referred  to  ctm- 
tained  tbe  following  clauses: 

"^l)  In  the  following  specifications,  wher- 
trer  tbe  words  'town'  and  'engineer'  are 
is»?d.  tijey  refer  respectively  to  tbe  town  of 
StfTilii£',  Colorado,  and  to  the  engineer  ap- 
pointed by  said  town  as  Its  representative." 

All  materials  are  to  be  tbe  best  of 
tMr  respective  kinds,  and  new  and  unused 
wben  installed,  and  all  workmanship  shall  be 
ttKODsh  and  first-class,  and  both  material 
sad  workmanafalp  shall  be  subject  to  the  la- 


spec  tlon  and  approval  of  the  engineer.  The 
engineer  shall  have  full  power  to  reject  all 
materials  not  conforming  to  tbe  plans  and 
specifications,  and  all  unsound  or  defective 
work  80  rejected  shall  be  replaced  by  tbe 
contractor  at  his  own  expense  Immediately 
upon  receiving  written  notice  to  do  so. 

"(12)  The  work  shall  be  completed  within 
tbe  time  specified  hereafter.  If  In  entire  ac- 
cordance with  these  specifications,  It  will 
then  be  accepted.  If  not  In  accordance  with 
tltese  specifications,  the  contractor  must  take 
Immediate  steps  to  rectify  any  defect  at  his 
own  expense,  and  at  such  time  as  Is  most 
convenient  to  the  town." 

"(14)  Tbe  contractor  shall  be  responsible 
for  the  eatiie  work  as  a  wbole  until  it  is  ac- 
cepted by  tbe  town,  and  he  will  under  no 
consideration  be  released  from  responsibility 
of  any  part  of  tbe  work  until  such  time  as 
tbe  plant  Is  accepted." 

"(20)  When  the  contract  Is  completed  the 
system  will  be  tested  by  the  engineer.  If 
this  test  shows  the  system  to  be  in  entire  ao> 
cordance  with  these  specifications,  the  bal- 
ance of  tbe  amount  of  the  contract  price  will 
be  paid  to  the  contractor  by  the  town." 

The  specifications  provided  in  detail  with 
respect  to  the  staves  of  which  the  wooden 
pipe  line  was  to  be  constructed,  the  size  and 
material  of  the  pipe  bands,  and  tbe  spacing 
of  the  latter,  which  should  be  sufficiently 
close  to  render  the  pipe  perfectly  water- 
tight The  specifications  also  provided  that 
the  contractor  should  build  the  foundation 
for,  and  Install  the  auxiliary  fire  pump  and 
connect  it  with,  the  system. 

On  behalf  of  the  plaintiff  the  testimony 
was  to  the  effect  that  the  materials  employed 
in  the  construction  of  the  system,  and  the 
work  performed  in  constructing  it  conform- 
ed to  tbe  standard  required  by  tbe  contract 
and  specifications,  and  generally  that  tlie 
system  was  properly  constructed  and  In  good 
condition.  Tbere  was  also  testimony,  on  the 
part  of  tbe  plaintiff,  to  tbe  effect  that,  during 
the  progress  of  the  work,  an  engineer  for 
the  town  was  present  when  tbe  wooden  pipe 
line  was  being  constructed,  with  the  excep- 
tion of  about  1,500  feet;  that  the  engineer 
found  no  fault  with  tbe  pipe  Hue,  and  seemed 
to  be  perfectly  satisfied;  that  be  Inspected 
the  material  before  and  after  the  pipe  line 
was  constructed,  and  accepted  the  pipe  after 
It  was  constructed.  On  behalf  of  the  town 
the  testimony  was  to  tbe  effect  that  an  en- 
gineer representing  It  overlooked  the  con- 
st ruction  of  tbe  pipe  line  and  the  distributing 
system  through  the  town;  that  he  called 
tbe  attention  of  the  contractor  to  the  fact 
that  building  the  pipe  on  the  top  of  the 
trench,  which  was  dug  to  receive  it,  and 
then  lowering  It  when  assembled,  caused  the 
Joints  and  sections  of  which  It  was  composed 
to  open,  because  It  did  not  have  sufficient 
tensile  strength  to  bold  together  when  being 
lowered;  that  tbe  craitractor  agreed  to  close 
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the  Jolnti  which  had  been  separated,  and  to 
see  that  the  rest  were  batted  squarely  to- 
gether. It  also  appears  from  the  testimony 
that  on  a  certain  date  the  contractor  noti- 
fied the  engineer  that  he  would  quit  work 
for  something  like  six  weeks,  but  that  he 
resumed  work  within  a  week,  and  that  about 
1,500  feet  of  the  pipe  line  was  laid  and  cov- 
ered when  the  engineer  for  the  town  was  not 
present.  There  was  also  testimony,  on  t>e- 
balf  of  the  defendant,  to  the  effect  that  the 
pipe  line  leaked  continuously  from  the  time 
the  water  was  turned  in;  that  the  staves 
were  not  properly  butted  together;  ttaat  the 
bands  intended  to  hold  them  together  fre- 
quently broke;  and  that  the  construction  of 
the  line  was  so  imperfect  that  it  required  a 
nnml)er  of  men  practically  all  ihe  time  look- 
ing after  the  leaks;  that  this  condition  had 
existed  for  a  year,  and,  notwlthstandli^  re- 
pairs were  being  made  from  time  to  time  by 
tbe^town,  yet  at  tbe  time  of  the  trial,  under 
the  gravity  pressure,  the  loss  of  water  by 
reason  of  leaks  in  the  pipe  was  so  great 
that,  with  175,000  gallons  entering  It,  only 
about  9,000  gallons  passed  through  the  low- 
er end.  There  was  also  testimony  to  tbe  ef- 
fect that  the  foundation  of  13ie  Are  pomp 
was  constructed  in  such  a  careless  and  neg- 
ligent manner,  and  the  connections  therewith 
from  the  pipe  line  so  unsklUfuUy  installed, 
that  ttie  pnmp  could  not  be,  and  had  never 
been,  used  to  test  the  distributing  system  In 
the  town,  and  that  for  this  reason  no  fire 
protection  was  afforded.  The  engineer  for 
the  town,  who  was  present  during  most  of 
the  time  when  the  work  of  construction  was 
going  on,  testified  that  he  called  the  plain- 
tiff's attention  to  the  defect  In  not  properly 
butting  the  Joints,  that  plaintiff  promised  to 
remedy  this  defect,  and  that  daring  the  prog- 
ress of  the  work  the  plalatlff  attempted  to 
get  acceptances  of  it  as  It  went  along,  which 
were  refused. 

The  contention  of  counsel  for  the  town  la 
that  the  court,  by  taking  from  the  considera- 
tion of  the  Jury  the  question  of  the  non- 
compliance of  plaintiff  with  bis  contract  and 
the  damages  to  tbe  town  as  the  result  there- 
of, Invaded  the  province  of  the  Jury  by,  In 
effect,  deciding  on  conflicting  testimony  that 
the  provisions  of  the  contract  had,  in  fact, 
been  waived  by  the  engineer  for  the  town, 
and  also  erred  in  holding  that  under  the  pro- 
visions of  the  contract  the  engineer  had  the 
power  to  waive  such  provisions,  and  thereby 
bind  the  defendant  The  contention  of  coun- 
sel for  the  plaintiff  Is  succinctly  stated  in  hla 
brief  as  follows:  "The  claim  of  the  appellee 
Is  that,  the  execution  of  the  contract  having 
been  performed  under  the  Immediate  direc- 
tion, Inspection,  and  supervision  of  the  super- 
intending engineer  who  was  clothed  with  ab- 
solute authority  in  the  matter,  the  town  of 
Sterling  cannot  be  beard  to  complain  that  the 
contract  was  not  properly  executed.  In  the 
absence  of  fraud  on  the  part  of  the  superin- 
tending enc^neer,  or  such  gron  mlstalnt  bgr 


him  as  to  imply  bad  faith.**  In  support  of 
this  claim  counsel  for  plaintiff  urges  that  tbe 
contract  entered  into  between  tbe  parUeSp 
and  particularly  paragraph  9,  above  referred 
to,  dotbed  the  engineer  with  power  to  de- 
termine as  the  work  progressed  whether  or 
not  the  materials  employed,  and  the  work 
performed,  was  in  accordance  with  tbe  terms 
of  tbe  contract;  and,  having  Inspected  and 
passed  the  work;  tbe  town  is  precluded  from 
showing  that  the  'plaintiff  did  not  comply 
with  his  .contract  Bven  tf  the  contract  would 
bear  the  construction  that  acceptance  the 
engineer  wonld  bind  the  town,  the  testimony 
was  such  that  the  question  of  whether  the 
engineer  had,  in  fact  accepted  tbe  work,  or 
that  by  his  action  the  town  had  waived  the 
right  to  have  determined  the  alleged  defects 
In  the  system,  should  have  been  submitted 
to  the  Jury.  According  to  the  testimony  of 
the  engineer,  he  did  object  to  the  manner 
the  pipe  line  was  being  laid,  and  to  the  way 
tbe  parts  were  being  assembled.  He  testifies 
that,  dnring  the  progress  of  tbe  woi^  the 
contractor  attempted  to  get  acc^tances  of 
It  as  it  went  along,  which  were  refused.  It 
appears  ttaat  some  1,500  feet  was  constructed 
and  laid  when  he  was  not  present;  under 
circumstances  which  excused  his  absence. 
There  is  also  testhnony  to  the  effect  that  the 
pipe  Hue  and  pumping  station  are  exceeding- 
ly imperfect,  to  the  great  damage  of  the 
town.  So  that  even  If  the  contract  was  sus- 
ceptible of  the  construction  contended  for  by 
counsel  for  plaintiff.  It  is  apparent  that  the 
court  erred  In  not  submitting  to  the  Jury  the 
question  of  waiver  on  the  part  of  the  town, 
and  the  damages  which  it  claimed  to  have 
sustained  because  plaintiff  did  not  comply 
with  his  contract  The  contract  however, 
will  not  bear  the  construction  contended  for 
by  counsel  for  plaintiff,  and  we  prefer  to 
base  our  decision  upon  what  we  think  Is  a 
correct  interpretation  of  tbe  agreement  be- 
tween the  parties. 

As  before  stated,  paragraph  9  of  ttie  con- 
tract above  quoted  appears  to  be  relied  upon 
principally  by  counsel  for  plaintiff  In  sup- 
port of  his  claim 'that  the  engineer  for  the 
town  had  the  authority  to  accept  the  work 
as  It  progressed,  and  determine  whether  or 
not  the  system  was  being  constructed  in  ac- 
cordance with  the  provisions  of  the  specifi- 
cations. In  construing  a  contract  it  must  be 
considered  as  a  whole,  and  not  merely  in  de- 
tached parts.  9  Oyc:  579.  Where  parties  to 
a  contract  have  agreed  upon  an  arbiter  to 
determine  the  quality  of  work  done  or  ma- 
terials furnished,  and  have  stipulated  that 
the  determination  of  such  arbiter  shall  be 
conclusive  upon  them,  they  are  bound  by  such 
determination,  in  the  absence  of  fraud  or 
mistake.  But  tiie  contract  in  question  makes 
no  such  provision.  '  It  does  not  provide  ^- 
ther  expressly  or  by  implication,  that  tbe  ac- 
tion of  the  engineer  In  deciding  whether  the 
materials  famished  or  the  work  done  was  or 
was  not  in  compliance  with  the  contract 
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■taoold  be  binding  nprai  the  parties  to  the 
agreement  The  materials  and  work  were  to 
be  of  a  specified  standard,  and  the  oigineer 
tiad  no  antborlty  to  accept  any  materials  or 
work  which  did  not  come  up  to  this  standard. 
His  authority  ic  this  respect  was  limited; 
and,  eren  though  he  had  accepted  the  work 
as  It  progressed  (which  Is  controrerted),  the 
contractor  was  boond  to  know  from  the  lan- 
guage of  the  contract  that  he  had  no  aatborl- 
ty  to  accept  the  qrstem,  on  behalf  of  the 
town,  unless  it  was  constmcted  sobstantlally 
in  accordance  with  the  specifications.  In 
other  words,  the  authority  of  the  engineer 
was  prescribed  by  the  ctmtract,  and  the  plain- 
tiff was  charged  with  notice  that  any  action 
by  the  engineer  beyond  the  authority  thus 
oimferred  wonld  not  bind  the  town.  United 
States  r.  Walsh,  115  Fed.  697,  S2  a  C.  A. 
419;  6  Cyc.  29;  Cannon  t.  Hunt,  IIS  Oa. 
601,  88  &  E.  983. 

It  win  be  obserred  that  the  contract  does 
not  authorize  the  engineer  to  accept  the  sys- 
tem or  any  part  of  It  On  the  contrary.  It 
«xpreea\y  provides  that  plaintiff  should  be 
responsible  for  the  work  as  a  whole  until 
accepted  by  the  town;  that  be  wonld  not  be 
released  from  responsibility  for  any  part  of 
the  work  until  the  plant  was  accepted ;  that 
the  system  was  to  be  completed  within  a 
q)eclfled  time,  and  If  constructed  In  accord- 
ance with  the  specifications,  It  would  then  be 
accepted ;  and  that,  when  completed.  It 
should  be  tested  by  the  engineer,  and  If  such 
test  disclosed  that  It  had  been  constructed 
according  to  contract  the  balance  of  the 
contract  price  would  then  be  paid.  Neither 
is  It  susceptible  of  the  interpretation,  contend- 
ed for  bj  counsel  for  aK^llee,  that  the  town, 
through  Its  engineer,  thereby  reserved  the 
right  to  control  and  direct  the  construction 
of  -the  system.  So  it  is  clear  from  the  con* 
tract  and  specifications  that  no  acceptance  of 
the  system,  in  whole  or  in  part  by  any  one, 
was  to  be  regarded  as  binding  until  tested 
after  completion.  Construing  the  contract  as 
a  whole,  It  la  apparent  that  its  prime  pur- 
pose was  to  secure  the  construction  of  a  ^s- 
toti  of  a  specified  standard,  both  as  to  ma- 
terials and  workmanship,  and  the  proTlsIons 
that  the  engineer  should  see  that  the  con- 
tractor performed  the  work  of  constructing 
the  syatm  according  to  the  plans  and  speci- 
fications with  reference  to  the  labor,  as  wen 
as  the  materials  furnished,  and  should  have 
power  to  reject  all  materials  not  conforming 
to  the  apedflcatlons,  were  merely  precautions, 
<m  the  part  of  the  town,  to  Insure  a  compli- 
ance with  the  contract  Glaclus  v.  Black.  GO 
N.  Y.  14S,  10  Am.  Rep.  440 ;  Lewis  t.  Yagel, 
T7  Hun,  337,  28  N.  T.  Supp.  833  ;  80  Ekicy. 
1243. 

We  also  hold  that  In  construing  building 
contracts  which  provide  for  the  appointment 
of  some  ca»  to  oversee  the  work  on  behalf 
of  tiie  owner,  the  acceptance  by  such  ap- 
pointee of  the  work  of  c(HistructIon  as  it 
progresses  is  not  condnslTe  apm  the  owner, 
98P.-12 


In  the  shsencs  of  pUtai  language  In  the  ctni- 
tract  to  that  diect  Mercantile  Trust  Go.  v. 
Benaey,  200  U.  8.  286.  27  Sup.  Ot  S8S,  61  L. 
Ed.  81ft.  See,  also,  9  Current  Law,  488.  In 
this  onmectlon  we  can  attention  to  the  foK 
lowlni^  appearing  In  paragr^h  8  of  tb^  qwo- 
Iflcatkns :  "Should  any  dlfferaoce  appear  be- 
tween the  drawings  and  qwdflcattons,  the 
engineer  shall  de(^e  which  to  follow,  and 
his  decision  shall  be  final,  and  shall  not  ax- 
tall  any  additional  cost  or  charge"— 4hus 
showing  that  the  parlies  to  the  contract  had 
(dearly  In  mind  what  action,  <m  the  part 
of  the  engineer  in  exercising  the  authority 
conferred  uptm  him,  was  to  be  final  and  con- 
duslve,  and  what  not 

There  Is  no  repugnancy  between  paragraph 
9  of  the  contract  and  the  spedficatlons,  as 
claimed  by  counsel  for  the  appellee.  On  the 
other  hand,  they  are  entirely  harmonious. 
The  contractor  agreed  to  construct  a  water- 
works system  of  a  specified  standard,  and 
the  town  only  sought  to  protect  Itself  from 
defective  work  by  providing  that  the  engi- 
neer should  ovenne  the  work  as  it  progress- 
ed. The  error  committed  by  the  trial  court 
was  the  result  of  assuming  that  the  town, 
by  taking  the  precautions  It  did  under  the 
provisions  of  the  contract  to  safeguard  its 
interests,  and  employing  an  engineer  with 
the  authority  thereby  ctmferred,  was  preclud- 
ed from  litigating  the  question  of  the  n<m- 
compliance  of  the  plaintiff  with  his  contract 
after  the  system  was  cnnpleted.  The  ac- 
c^tance  by  the  engineer  or  bis  acquiescence 
as  the  work  pn^ressed.  If  the  evidence 
should  establish  this  to  be  the  case,  could 
not  be  r^rded  as  anything  more  than  im- 
portant evidential  facts  tending  to  prove  that 
the  work  and  materials  compiled  with  the 
contract;  but  they  would  not  be  of  control* 
ling  effect  and  would  not  deprive  the  town 
of  its  right  of  action  for  a  breach  of  the  con- 
tract in  material  and  substantial  particulars. 
United  Stetes  v.  Walsh,  supra.  We  have 
recently  decided,  In  Empson  Packing  Co.  v. 
aawson  (Colo.)  96  Pae.  646,  that  where  par- 
ties to  a  contract  designate  one,  who  Is  au- 
thorized to  determine  questions  relating  to 
the  ezecutl<Hi  of  the  contract  and  stipulate 
that  his  determination  shall  be  final  and  con- 
dnslte,  both  parties  are  ccmclusively  bound 
by  his  determinatltm  of  such  matter,  except 
in  case  of  fraud  or  gross  mistake,  Implying 
bad  faith  or  failure  to  exercise  an  honest 
^dgment  and  In  support  of  that  conclusion 
dted  several  of  the  authorities  relied  upon 
by  counsel  for  plaintiff  In  support  of  his 
contention  that  the  action  of  the  engineer  In 
accepting  the  work  as  It  progressed  was  bind- 
ing upon  the  town ;  but  as  we  have  pointed 
out  that  proposition  Is  not  Involved  In  this 
case,  for  the  reason  that  the  contract  be- 
tween the  parties  does  not  provide  that  the 
engineer  shall  be  an  arbiter  to  determine 
whether  or  not  there  has  been  a  ounpllance 
with  the  contract 

Oonnsel  for  the  i^alntlfl  appears  to  place 
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great  reliance  on  Lamson  t.  Cl^  of  Marahall, 
133  Mich.  250,  OS  N.  W.  78.  and  Selbert  t. 
Roth,  118  Wto.  2S0»  96  N.  W.  119.  An  anal- 
ysis of  these  cases  discloses  that  they  are 
entirely  In  harmony  with  our  conclusion.  In 
the  first  case  It  was  held  that  the  engineer 
for  the  town  had  the  right,  under  the  con- 
tract between  the  parties,  to  direct  that  the 
proTlsItm  prohibiting  the  contractor  from  lay- 
ing the  sewer  pipe  In  water  might  be  dis- 
regarded; but  this  condnslOD  was  reached 
because  the  contract  Tested  the  engineer  with 
this  authority.  It  will  be  noticed,  however, 
from  the  opinion  elsewhere  that,  notwlth- 
Btandli^  the  engineer  was  clothed  with  the 
authority  indicated,  his  mere  assent  to  a 
departure  from  the  contract  or  permitting 
the  contractor  to  put  down  sewer  pipe,  cover 
It  up,  and  then  pass  It  as  satl^actory,  did 
not  bind  the  dty.  In  the  Selbert  Case  It  was 
held  that  defects  of  material  or  work  may 
be  waived  by  the  engineer  wh^  that  power 
Is  reserved  In  the  contract  With  respect  to 
other  authorities  dted  by  counsel  for  the 
plaintiff,  we  think  It  Is  sufficient  to  state 
that  they  Involved  contracts  which  contained 
proTlslons  so  worded  that  the  action  of  the 
engineer  or  snperrlelng  architect  In  accept- 
ing the  work,  or  In  falling  to  promptly  object 
to  the  manner  It  was  being  performed,  was 
binding  upon  the  owner.  The  contract  under 
consideration  will  not  bear  such  a  construc- 
tion, and  hence,  these  authorities  are  not  ap- 
plicable. The  plaintiff  by  his  contract  was 
legally  bound  to  construct  the  waterworks 
system  for  the  town  In  substantial  compli- 
ance with  the  specifications.  The  town  has 
the  right  to  insist  that  be  shall  comply  with 
this  contract  In  these  respects.  If  he  has 
not  done  no,  he  must  bear  the  consequences. 

We  express  no  opinion  as  to  the  weight  of 
the  testimony  bearing  on  the  Issues  made  by 
the  pleadings,  nor  what  facts  the  testimony 
established,  but  hold  that  on  the  record  be- 
fore us  the  question  of  whether  or  not  the 
contractor  had  substantially  complied  with 
his  contract  and  If  not  what  damages  the 
town  had  sustained  because  of  his  failure 
so  to  do,  should  have  been  submitted  to  the 
Jury,  under  appropriate  Instructions. 

The  Judgment  of  the  district  court  Is  re- 
versed, and  the  cause  r«uanded  for  a  new 
trial. 

Berened  and  remanded. 

CAMPBELIf  and  BAILET,  JJ.,  c<mcnr.  . 


BICHNEB  V.  PLATEAU  LIVE  STOCK  CO. 
(Supreme  Court  of  Colorado.  July  6,  1908.) 
1.  Pleading  (|  236*)— Ahenduent— Dibcbb- 

TJON  OF  TBIAI.  CoUBT. 

The  permitting  of  an  amendment  to  a 
pleading  rests  in  the  sound  discretion  ot  the 
eonrt  to  which  application  i»  made. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Gent  Dig.  |  601;  Dee.  Dig.  S  286.*] 


2.  Pleading  (8  258*)  —  Amendment  —  Time 

AND  Condition  of  Oausb. 

Where  the  answer  was  filed  more  than  a 
year  and  a  half  after  the  filing  of  the  com- 
plalDt  and  about  six  months  before  the  trial, 
the  refusal  to  allow  an  amendment  to  the  an- 
swer at  the  close  of  plaintiff's  case,  which  would 
make  a  new  Issue,  which  plaintiff  was  not  pre- 
pared to  meet  was  not  erroneous. 

{Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  iS  765-772;  Dec  Dig.  i  258.*] 

8.  Appeal  and  Ebbob  ({  1011*)— Habulzsb 
Ebbob— Betdsal  to  Allow  AMEffDMcnTS  to 

PLBADINOa. 

A  defendant  permitted  to  testify  without 
objection  to  a  matter  set  up  In  a  proposed 
amended  answer  ia  not  prejudiced  by  tiim  reEusal 
to  permit  the  amendment 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  CenL  Dig.  {  4106;  Dec.  Dig.  {  1041.*] 

4.  Sales  (8  418*)— Bbeaob  or  OoinSAOf— 

Measube  or  Dauaoes. 

The  measure  of  damages  for  breach  of  con- 
tract to  sell  is  ordinarily  the  difference  between 
the  price  agreed  on  and  the  price  which  the 
buyer  must  pay  for  like  goods  in  the  c/pea 
market;  but  where  like  property  cannot  be  ob- 
tained in  the  open  market  snd  tne  seller  knows 
that  the  buyer  made  the  purchase  tor  a  specific 
purpose,  the  seller  is  liable  for  any  special  dam- 
ages to  the  buyer,  in  the  absence  of  fault  on  his 
part  such  damages  being  the  natural  conse- 
quence of  the  uondeiiveiy  of  the  goods  and 
presumably  contemplated  by  the  parties. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  M  1174,  1182;   Dec  Dig.  i  41&*] 

6.  Damaqes  ({  189*)— Bbbach  or  Contbaci— 
Evidence. 

The  fact  that  a  party  to  a  contract  can 
state  only  approximately  the  damages  resulting 
from  a  breacn  does  not  warrant  disallowance 
of  the  damages,  and  it  is  enough  if,  from  ap- 
proximate estimates  of  witnesses,  a  specific  con- 
clusion can  be  reached,  and  it  is  not  necessary 
to  show  the  exact  amount  of  damages  with  rea- 
sonable certainty. 

[Ed.  Note.— For  other  eases,  see  Damages, 
Cent  Dig.  S  612 ;  Dec  Dig.  f  189.*] 

6.  Sales  (S  418*)  —  Bbeaoh  or  Gontbact  — 
Measubb  or  Damages— Sale  or  Foddbb. 

Where  a  seller  of  ha;  to  be  used  by  the 
buyer  to  feed  his  cattle  tailed  to  deliver,  and  the 
buyer  was  unable  to  procure  a  sufficient  amount 
of  hay  elsewhere  to  properly  sustain  the  cattle, 
the  measure  of  damages  was  the  damages  to  the 
buyer  from  the  want  of  hay,  including  the  ex- 
penses m  securing  other  hay,  the  cost  of  taking 
some  of  the  cattle  to  another  nlace,  and  the  loss 
of  cattle  from  starvation  and  shrinkage  for  want 
of  bay. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  §1  1195-1199;  Dec.  Dig.  §  418.*] 

7.  Appeal  and  Ebbob  (S  1004*)— Vebdic^— 
Conclusiveness— Amount  or  Damages. 

A  judgment  in  an  action  for  breach  of  con- 
tract which  is  supported  by  competent  testimony 
wilt  not  Im  disturbed,  though  the  jury  mig^t 
have  returned  a  verdict  for  a  less  amount. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
E^r^  Cent.  Dig.  |S  S944-3947;   Dec  Dig.  ft 

Steele,  0.  J.,  and  Gabbert  J<,  dissentinff. 

En  Banc.  Appeal  from  District  Court,  Rio 
Blanco  County;  John  T.  Shumate,  Judge. 

Action  by  the  Plateau  Live  Stock  Company 
against  Herman  Blchner.  From  a  jndgmwt 
for  plaintiff,  defendant  appeals.  Affirmed. 


•For  othsr  eases  see  same  tople  and  secUon  NUMBER  In  Dec.  ft  Am.  Diss.  1907  to  date,  ft  Reporter  Indexes 
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Edward  T.  Taylw  and  C  W.  Taylor,  for 
appellant  John  A.  Bwln^  for  appellee. 

BAILEY.  J.  On  tbe  14tb  of  Angnst,  19Qp^ 
the  appellee,  hereinafter  designated  as  the 
plaintiff,  entered  Into  a  contract  with  the  ap- 
pellant defendant  below,  wherein  the  defend- 
ant  sold  to  plaintiff  400  tons  of  hay,  the 
fame  to  be  measured  and  delivered  the  16th 

Xoreraber,  ISOOl  Among  other  things,  the 
contract  contained  the  following  prorision: 
'*It  la  further  agreed  by  tbe  parties  hereto 
that  the  hay  shall  be  measured  by  tbe  flame 
rule  and  In  tbe  same  manner  that  was  used 
br  Claroice  U  Lamb  In  measuring  the  Tur- 
ner and  Gamsby  hay  In  tbe  year  1889;  It  be- 
ing always  understood  that  tbe  cube  of  7% 
aible  feet  shall  omstttnte  a  ton.'*  Upcm  the 
15th  of  November  the  ^numati^  at  the 
ftacks  were  taken  by  Lamb,  the  representa- 
ttre  of  plaintiff,  and  1^  the  dtfendant  They 
ttkoi  agreed  that  the  defendant  would  have 
his  neighbor  midce  the  computations  for  the 
purpose  of  arriving  at  the  amount  of  hay  con- 
tained in  tbe  stacks,  and  that  Lamb  would 
abo  make  computations.  This  was  done ;  the 
neighbor  of  defendant  finding  that  there  were 
486.76  ttrns  of  hay  In  the  stecks,  and  Lamb 
finding  that  there  were  890.67  tons.  This  dls- 
mptMy  Is  explained  Iqr  tbe  fact  that  the 
tvo  m«i  used  dlff^ent  formulas  for  the  pur- 
pose of  determining  the  cablcal  contents  of 
tbe  stAdsB ',  Lamb  nsing  the  rule  provided  for 
In  the  contract,  namely,  the  one  be  had  used 
In  1S99  In  measarlng  the  Tamer  and  Gamsby 
hay.  That  rule  was  to  deduct  tbe  width  of 
the  stack  from  tbe  distance  oyer,  divide  by 
two,  multiply  by  the  length,  and  multiply 
that  result  by  the  width,  and  then  divide  by 
422.  The  neighbor  of  defendant  adopted  the 
following,  whicb  Is  called  the  government 
mle:  Add  the  width  to  the  distance  over, 
diride  this  sum  by  four,  square  the  result, 
and  multiply  that  by  the  length  of  the  stack. 
Slid  then  divide  by  422.  Defendant  refused 
lo  deliver  and  permit  plaintiff  to  feed  the 
^ay  according  to  tbe  terms  of  the  contract, 
uiless  It  would  consent  to  the  computation 
made  under  the  Bonmlled  government  rule. 
Tbe  plaintiff  owning  In  the  neighborhood  of 
lOOO  head  of  cattle  to  which  It  was  expected 
to  feed  this  bay,  and  being  unable  to  procure 
a  sufficient  amount  of  hay  elsewhere,  to  prop- 
erly sustain  them,  claimed  that  It  suffered 
Treat  loss  and  damage  because  of  the  failure 
of  the  defendant  to  comply  with  his  contract, 
and  broogbt  this  action  to  recover  from  de- 
fodant  the  portion  of  tbe  purchase  price 
Ttucli  it  bad  paid  for  the  hay  and  Its  dam- 
a^ei,  estimated  at  $5,000.  The  complaint  was 
filed  Febrnary  6,  1902,  the  answer  and  cross- 
<!^ldalnt  vras  filed  September  28,  1903,  tbe 
replication  March  81,  1904,  and  the  matter 
•niK  on  for  trial  before  the  court  without 
a  Jury  upon  the  31st  of  March,  1904.  At  the 
'^OK  of  plaintiff's  testimony  the  defendant 
afted  leave  to  file  an  amended  answer, 
w^cKfn  It  was  alleged  that  he  had  been  de- 


ceived by  tbe  president  of  the  plafaitue  com- 
pany, in  that  the  president  had  represented 
to  defmdant  that  tbe  rule  used  In  the  meas- 
urement <tf  tbe  Turner  and  Gamsby  hay  was 
the  rule  commonly  adopted  among  tbe  ran<^- 
men  in  tbe  neighborhood  In  which  defendant 
resided.  This  application  to  amend  the  an^ 
swer  was  denied,  and  ttie  ruling  of  the  court 
is  sstfgned  as  error. 

The  matter  of  permitting  the  answer  to  be 
amended  rested  within  the  Sound  discretion 
of  tbe  court  to  whom  tbe  ai^llcatlon  was 
made,  and,  in  view  of  tbe  fact  that  tbe  com- 
plaint had  been  filed  in  February.  1002,  and 
the  answer  filed  In  September,  1908,  more 
than  a  year  and  a  half  after  the  filing  of  tbe 
complaint  and  about  six  months  befdte  tbe 
cause  came  on  for  trial,  and  that  tbe  grant- 
ing of  the  application  would  have  made  an 
entirely  different  Issue  from  that  which  tbe 
plaintiff  had  presented  in  Its  testimony,  and 
one  wbl<±  It  was  not  then  prepared  to  meet, 
the  court  committed  no  error  In  overruiing 
the  application.  In  any  event,  the  defendant 
was  not  prejudiced  by  tbe  ruling  of  the  court 
in  this  particular,  because  he  was  permitted 
to  testify  witbout  objection  to  tbe  conversa- 
tion that  took  place  at  the  time  of  the  mak- 
ing of  the  contract 

Tbe  plaintiff  introduced  testimony  tend- 
ing to  show  the  amount  that  It  was  damaged 
by  reason  of  the  defendant's  failure  to  com- 
ply with  the  contract  of  sale.  These  vari- 
ous Items  consisted  of  the  expense  Incurred 
In  securing  hay,  the  difference  In  price  of  the 
bay  which  plaintiff  succeeded  In  buying  In 
excess  of  what  it  had  agreed  to  pay  defendant, 
the  cost  of  taking  some  of  the  cattle  from 
the  home  ranch  to  where  the  bay  tiad  been 
secured,  the  expense  of  procuring  other  feed 
that  had  been  purchased  in  addition  to  the 
hny,  the  loss  of  cows  and  calves  from  starva- 
tion, and  the  shrinkage  of  the  entire  herd 
because  of  the  lack  of  feed.  This  testimony 
was  introduced  over  the  objection  of  defend- 
ant, but  It  was  a  proper  chai^  against  him. 
It  Is  true  that  under  ordinary  circumstances 
the  measure  of  damages  for  failure  to  comply 
with  the  terms  of  a  contract  for  the  sale  of 
personal  property  Is  the  difference  between 
the  price  which  the  purchaser  agreed  to  pay, 
and  the  price  which  he  is  compelled  to  pay  for 
like  property  In  the  open  market ;  but,  where 
like  proper^  cannot  be  obtained  in  the  open 
market,  and  where  the  vendor  knows  that  the 
purchaser  has  made  the  purchase  for  a  spe- 
cific purpose,  a  different  rule  prevails,  and  up< 
on  a  breacb,  wbere  the  special  purpose  for 
which  the  goods  were  wanted  by  tbe  vendee 
was  known  to  the  vendor,  he  is  liable  on  the 
contract  for  any  special  damages  resulting 
to  the  vendee.  In  the  absence  of  fault  upon 
tbe  part  of  the  vendee,  from  the  failure  to 
deliver  the  property,  such  special  damages 
being  the  natural  consequence  of  the  nonde- 
livery and  presumably  contemplated  by  the 
parties.  Hammer  v.  Scboenfelder,  47  Wis.  40S, 
2  N.  W.  1129;  Border  Olty,  L  ft  a  C!a  t. 
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Adamg.  69  Ark.  219,  82  S.  W.  S91 ;  18  Cyc. 
34,  and  cases  there  cited;  Deane  t.  Mlcta. 
Store  Co./ 69  lU.  App.  109. 

There  was  constderable  testimony  Introdnc- 
ed  by  both  tides  as  to  the  loss  sastalned  by 
plaintiff  on  account  of  the  shrinkage  of  the 
cattle  occasioned  the  lack  of  snfflclent  feed 
and  of  the  necessary  drlrlng  of  a  portion  of 
than  a  distance  of  40  miles  to  a  place  where 
other  feed  could  be  obtained  and  their  re- 
turn before  the  opening  of  spring  and  the 
starting  of  grass,  whldi  return  was  made  nec- 
essary by  clrcomstances  over  which  the 
plaintiff  had  no  control.  Although  It  may  be 
exceedingly  difficult  to  definitely  determine 
the  exact  difference  In  ralue  of  an  animal 
whictf  bad  been  poorly  fed  throogh  the  winter 
and  one  which  had  been  well  fed,  this  testi- 
mony was  admissible.  It  is  not  a  sofflcloiit 
reason  for  disallowing  damages  claimed  that 
a  party  can  state  the  amount  only  approxi- 
mately. It  Is  enough  if  from  approximate 
estimates  of  witnesses  a  ^)eclflc  conclusion 
can  be  reached.  It  is  not  necessary  to  show 
the  exact  amount  of  damages  with  absolute 
certainty.   13  Cya  87,  and  cases  cited. 

The  value  of  the  bay  to  the  purchaser  was 
not  the  market  value,  but  the  value  of  the 
cattle  which  it  could  have  preserved,  either 
from  death  or  decrease  in  value  because  of 
having  Insufficient  food.  Under  certain  cir- 
cumstances a  ton  of  hay  which  cost  $5  might 
be  the  means  of  preserving  the  life  of  a 
horse  worth  fSOO.  If  the  feeding  value  of 
the  hay  was  limited  to  the  price  agreed  upon 
for  its  purchase  between  plaintiff  and  de- 
fendant, then  that  would  constitute  the  meas- 
ure of  damages,  but,  as  was  said  In  2  Suth- 
erland on  Damages,  |  662:  "Under  special 
circumstances  known  to  the  parties  at  the 
time  of  contracting,  the  damages  may  be  en- 
hanced b^ond  the  real  or  market  value  of 
the  property.  This  is  the  case  when  the  sale 
Ifl  made  for  some  special  use  of  It  1^  the 
purchaser,  and  where.  In  consequence  of  the 
nondelivery,  he.  In  respect  to  that  Intended 
use,  sustains  damages  beyond  its  valu^  or 
the  difference  between  the  contract  and  mar- 
ket price  of  the  property.  If  a  person  con- 
tracts with  another  for  the  sale  of  personal 
ptopertj  and  breaks  his  contract,  the  proper 
damages  are  sudk  as  may  fairly  and  reason- 
aUy  be  considered  either  as  arising  naturally 
from  the  breach  of  contract,  or  such  as  may 
reasonably  be  supposed  to  have  been  in  the 
contemplation  of  the  parties  at  the  time  they 
made  it  as  the  probable  result  of  its  breach." 

In  the  absence  of  any  deceit  or  fraud  prac- 
ticed upon  the  defendant  by  the  plaintiff  at 
the  time  of  the  making  of  the  contract,  the 
measure  of  damages  in  a  case  like  this  is  as 
has  been  beretoftne  set  forth.  In  this  case 
the  loss  sustained  was  not  the  value  of  the 
hay,  but  the  damages  resulting  from  the  want 
of  It  While  a  jury  ml^t  have  rendered  a 
verdict  for  a  less  amount  than  the  Judgment 


obtained  In  this  case,  or  a  different  Judge 
might  have  found  that  the  damages  sustain- 
ed by  plaintiff  were  less  than  those  found 
by  the  trial  Judge,  still,  Inasmuch  as  the 
Judgmoit  Is  abundantly  eiq>ported  by  com- 
petent testimony,  and  Inasmuch  as  there  were 
no  reversible  errors  conmiltted  In  the  trial  of 
the  cause,  the  Judgment  most  necessarily  be 
affirmed. 

In  a  former  opinion  rendered  In  this  case 
the  Judgment  was  reversed,  and  the  reversal 
based  upon  the  sixteenth  assignment  of  er- 
ror, but,  upon  a  more  careful  investigation  of 
the  record,  we  find  that  there  is  nothing 
therein  contained  uiK>n  which  this  assign- 
ment could  be  predicated.  The  former  opin- 
ion will  therefore  be  withdrawn,  and  this  di- 
ed in  Ueu  thereof. 

Tlie  Judgment  will  therefore  be  affirmed. 

Affirmed. 


sTBBEjg,  a  J,, 

sent 


and  OABBBRT,  dl» 


BI*ACKBOCE  COPPBB  MIN.  ft  HILU  CO. 
V.  TINGOT,  Secretaiy  of  State. 

(Supreme  Ooort  of  Utah.    Nov.  7,  190a> 

1.  GoBpounoiTi  a  81*)— **V^CKn>»"— Na- 

TUBK. 

The  word  "franchise"  means  the  right  of  a 
corporation  to  exist  as  such,  which  right  does 
not  partake  of  the  Incidents  of  property,  and  it 
also  means  the  right  of  an  exlsung  corpora- 
ti<Hi  to  carry  on  a  particular  enterprtse,  which 
right  is  prooer^,  which  may  be  sold  as  any 
other  tangible  property. 

[E!d.  Note.-^For  other  cases,  see  Corporations, 
Cent.  Dig.  H  101,  102;  Dec.  Dig.  {  31.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  8,  pp.  2929-2941 ;  vol.  8,  p.  7666.] 

2.  OonsnnmoiVAi,  Law  (|  16*)  —  Cohbtitu- 
TioH— GomnsucmoN. 

The  court,  In  coustmlng  a  Oonstitntton, 
most  iianiioniae  conflicting  provislonB,  and  i^ve 
to  each  its  proper  effect  so  &r  as  posnUe  under 
the  mles  of  ctmstraction. 

[Bid.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  I  9;  Dec.  Dig.  t  15.*] 

8.  OOHSTITUTIORAI,  Li.W  (|  15*)  —  CONSnTU- 
TXON— COItSTBITCnOH . 

Tie  eoart,  In  construing  a  provislcai  of  the 
Constitntlon,  mus^  in  case  of  3oabt,  have  re- 
conrse  to  the  whole  Constitution,  if  necessary, 
to  ascert^  the  Intent  of  the  particalar  pro- 
vision. 

[Bd.  Note.— For  other  cases,  see  Constttntional 
Law,  Cent.  Dig.  8  9;  DecTDlg.  |  IS.*] 
4.  Taxation  (|  117*)— License  Fees— Cohsti- 

TUnONAL    PrOVIBIOHS— "FHANCnlBES.'* 

The  word  "franchises,"  la  Const  art  13, 
8  2,  providing  that  all  property  defined  to  in- 
clade  franchises  shall  be  taxed  in  proportion 
to  Taloe,  when  considered  in  connection  with 
sections  3  and  12,  and  article  12,  i  7,  authoris- 
ing a  franchise  tax,  and  providing  that  no  cor- 
poration shall  alienate  any  fmnchise,  etc^  does 
not  indnde  the  mere  right  of  a  corporation  to 
exist  as  such,  but  means  the  right  granted  to 
an  existing  corporation  to  carry  on  specified 
business. 

[Bd.  Note.— For  other  cases,  sse  "nixatlon. 
Cent  Dig.  I  214;  Dae.  Dig.  %  UT.*] 
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SL  liicBHSU  n  7*)— laoBHBB  Fe>b— GonBTiTcr- 

TXORAL  PBOVIBIOnS— FBANCHISES. 

Laws  1907,  p.  126,  c.  107  (Comp.  Law« 
1907.  II  456x6  to  4S6zlO),  imposing  on  each 
domesdc  and  torelgu  corpoiation  a  progregsive 
amiffwl  liceme  tax  oased  oa  ita  autnoiiied  cap- 
ital, Invon*  ft  Ucenae  tax  on  the  priTllege  of 
filTti"g  aa  a  corporaticm,  and  doea  not  Impose 
a  HceoBe  tax  on  the  franchisa  to  carry  on  a 

articular  barineas,  and  is  not  In  conflict  with 
oat  art  IS,  H  2,  8,  proTidiDS  that  aU  pn^ 
«t7,  indodins  franchisea,  shall  be  taxed  in 
proportion  to  value,  etc. 

[Ed.  Note,— Fw  other  cases,  see  Licenses, 
Cent.  Dig.  118;  Dec  Dig.  f  7.*] 
&  OoiremTcmoiTAi,  Law  (|  48»)— Statut»— 
Vauditt. 

T^e  rule  that  a  statute  must  be  held  con- 
st! tationat  unless  it  dearly  violates  a  provision 
of  the  Constitution  applies  with  special  forca 
to  a  statute  imposing  a  tax,  and  unless  it  ap- 
pears, beyond  reasonable  doubt,  that  the  power 
to  impose  the  tax  la  withheld  from  the  Ijegis- 
lature,  the  law  must  be  upheld. 

lEd.  Note.— For  other  cases,  see  Constitutional 
law.  Cent.  Dig.  I  46;  Dec.  Dig.  f  4&*] 

7.  INCENSES  (I  7*)--G0HanTUTI0HALITT— COB- 
FOBATIONS. 

Lawa  1907,  p.  126,  c  107  (C(»np.  lAws 
1907,  II  4C6x6  to  456x10),  imposing  on  each 
domestic  and  foreign  corporation  a  graduated 
license  tax  based  on  its  authorized  capftaJj  is 
not  void  on  the  ground  that  it  offenda  against 
Uw  nniformit?  cuinse  of  th«  Oonatttntim,  and 
die  classificauon,  the  amount  of  the  tax,  and 
tlie  manner  of  collecting  it  is  a  matter  lanely, 
if  not  entirely,  within  the  legislative  discietfon.t 
[Eld.  Note.— For  other  cases,  see  Licenses, 
Cent.  Dig.  SS  8.  9;  Dec  Dig.  I  7.*] 

a  LZCEKSE8  0  7*)— lilOKNSI  TAXE»-C0BF0BA- 
TXOK8. 

Laws  1907,  p.  c.  107  (Comp.  Lawa 
1907,  II  466x6  to  466x10),  imposing  an  annual 
license  tax  on  each  duneatic  &nd  foreign  cor- 
poration, payable  on  or  before  November  15th 
of  each  year,  Imposes  a  tax  on  every  corpora- 
tion within  the  clau  mentioned  In  the  act  and 
which  has  obtained  from  the  state  a  franchise 
to  transact  business  as  a  corporation  at  any 
time  before  November  15th  of  each  year,  and, 
when  the  tax  is  paid  by  a  corporation,  it  is  en- 
titled to  the  certificate  mentioned  in  section  0 
of  the  act,  which  entities  it  to  transact  cor- 
porate business  until  November  16th  of  the  fol- 
lowing year,  and  any  corporation  organized  after 
November  Isth  In  any  year  is  not  required  to 
pay  the  tax  until  the  following  November,  and 
the  act  is  not  void  for  uncertainty. 

[Ed.  Note.— For  otiier  cusa,  aee  licenses, 
Dec  Dig.  I  7.*] 

9l  Liobhsbs  a  7*)— LxaniBB  Taxes— Ookpoba- 
nons. 

The  act  b  not  Invalid  because  It  does  not 
deprive  a  corpoiation  of  Its  privileges  in  case  of 
its  default  of  payment  of  the  tax,  and  a  corpora- 
tion snbject  to  uie  tax  cannot  comply  because 
the  penalty  in  case  of  de&iult  is  not  more  dras- 
tic 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Dec  Dig.  I  7.*] 

10.  Licenses  (|  7*)  — Licersi  Taxes— Oob- 

porations. 

The  act  is  not  invalid  because  the  tax  and 
the  penalty  imposed  for  Its  nonpayment  are  a 
lien  on  the  tangible  property  of  the  corporation ; 
that  being  a  method  to  enforce  payment  which 
the  Legislature  could  adopt-f 

[Ed.  Note.— For  otiier  cases,  eee  Ti!fi!"«^i 
Dec.  Dig.  I  7.*1 

tSalt  Laks  City  v.  Ohrtstenien  Co.,  W  Pas.  BM. 


11.  Licenses  (|  7*)— Statutes— Vaumtt. 

The  fact  that  a  statute  imposing  an  annual 
license  tax  on  corporations  is  impenect,  and  is 
not  the  best  that  could  be  devised  tor  raising 
revenue,  does  not  affect  its  validity. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Dec  Dig.  I  7.*] 

Appeal  fnnn  District  Court,  Third  Dla- 
trict;  M.  L.  Kitchle,  Judge. 

Action  by  the  Blac^rock  Copper  Mining  ft 
Milling  Company  against  Charles  S.  Tin  gey. 
Secretary  of  State.  From  a  Judgment  ot  dis- 
missal after  Buatalnliig  a  demurrer  to  th» 
complaint,  plaintiff  amieals.  Affirmed. 

Laurence  ft  Bobertson  and  Snyder  ft  Sny- 
dw,  tor  appelant  M.  A.  Breeden,  Atty.  Gen.» 
for  reiqpondent 

FRZCK,  J.  This  Is  an  action  to  recover 
bade  certain  license  taxes  paid  by  the  ap- 
pellant to  reQwndent  under  protest.  The  con- 
troversy arises  with  regard  to  the  validly  of 
a  certain  act  passed  by  the  Leglslatnie  in  1907 
(Laws  1907,  p.  126,  c.  107),  and  now  Incorpo- 
rated Into  the  Complied  Laws  of  Utab  of  1907 
as  sections  46fo6  to  466x10,  Inclustve.  The 
tlUe  to  the  act  In  question  reads  as  tKiOoyn: 
"An  act  TeQohring  all  oorpwations  to  pay  an 
annnal  state  Uo^iss;  proTidlns  for  tbe  en- 
forcement o€  same  and  prescribing  a  p^ialtr 
for  refusal  or  ftUlura  to  comply  tta««wlth 
and  making  certain  exceptions."  The  orig- 
inal act  Is  divided  Into  five  sections.  Section 
1  reads  as  follows:  "All  corporations  or- 
ganized under  and  hy  virtue  of  the  laws  of 
this  state  or  under  the  laws  of  the  territory 
of  Utah,  and  all  foreign  corporations  OxOng 
business  in  this  state,  except  as  taerrinafter 
provided,  are  hweby  required  to  pay  an  an- 
nual state  licaise  as  follows:  All  corpora- 
tions with  an  authorized  capital  stock  of 
$10,000  or  less,  $5.00;  with  an  authorized 
capital  of  more  than  810,000  and  not  to  ex- 
ceed $25,000,  $10.00;  with  an  authorized 
capital  of  more  than  $25,000  and  not  to  ex- 
ceed $50,000,  $16.00 ;  with  an  authorized  cap- 
ital of  more  than  $60,000  and  not  to  exceed 
$75,000,  $20.00;  with  an  authorized  capital 
of  more  than  $76,000  and  not  to  exceed  $100,-^ 
000,  $26.00;  and  with  an  authorized  capital 
of  more  than  $100,000  and  not  to  exceed  $160,- 
000,  $86.00;  and  with  an  authorized  capital 
of  more  than  $150,000,  and  not  to  exceed 
$200,000,  $40.00;  and  with  an  authorized  cap- 
ital of  over  $200,000,  $50.00.  Provided,  that 
all  corporations  of  religions  or  charitable  so- 
cieties, and  corporations  organized  not  for 
pecuniary  profit  and  canal  and  Irrigation 
c(»npanies  organized  for  the  express  purpose 
of  providing  water  for  lands  owned  solely  by 
the  incorporators,  and  all  Insarance  compa- 
nies, shall  be  exempt  from  said  lic^ise."  Seo 
tion  2  requires  the  license  tax  to  be  paid  to 
the  Secretary  of  Stete  on  or  before  the  15th 
day  of  November  of  each  year.  Section  3  Is 
not  material  here.  SecUcm  4  prescribes  a 
penal^  for  the  failure  to  pay  lite  tax,  which 
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subjects  the  defaulting  oorporatStm  to  the 
payment  of  a  penalty  of  $100,  and  provides 
that  Buch  penalty  and  taxes  shall  be  a  lien 
upon  the  properQr  ot  the  corporation,  and, 
farther,  that  the  Attorney  General  or  coun- 
ty attorn^  may  Institute  an  action  In  the 
name  of  the  state  for  the  recovery  of  the 
license  tax  and  penalty.  Section  6  provides 
that  upon  payment  of  the  Ucraise  tax  the 
Secretary  of  State  shall  Issue  to  the  corpora- 
tion a  certificate  evidencing  payment  of  the 
tax.  The  Att<»ney  General,  who  amteared  In 
the  court  below  for  respondent,  danurred  to 
app^ant^B  complaint,  and  the  court  sustain- 
ed the  demurrer,  and,  appellant  electing  to 
stand  upon  his  complaint,  the  court  entered 
Judgment  dismissing  the  action,  and  hence 
this  appeal. 

It  18  urged  19  app^ant  that  the  court 
erred  in  snstalnbig  the  demurrer.  This  ctxa- 
tentlon  is  based  upon  the  ground  that  the  act 
in  questloD  Is  unconstitutional,  and  that 
thereftwe  the  Ucrauw  tax  thereby  imposed  la 
Invalid  and  n«ienforceabl^  and  hence  the  ap- 
pelant should  have  had  Judgment  tot  the 
amount  paid  it  vat&et  protest  No  ques- 
tion is  raised  with  respect  to  the  suffldraicy 
of  the  facts  alleged  In  the  complaint  to  va- 
title  appellant  to  recover  if  the  act  in  ques* 
tlon  should  be  held  invalM,  nor  Is  thera  any 
question  presented  affecting  the  respondoit^s 
right  to  coUect  the  tax  If  the  act  Is  hdd  to 
be  valid.  The  sole  question  therefor^  Is  the 
validity  of  the  act  in  question. 

The  Constitution  of  this  state  (artlde  IS. 
fi  2),  so  far  aa  material  here,  reads  as  fol- 
lows: "All  property  In  the  stat^  not  exempt 
undCT  the  laws  of  the  United  Stetes,  or  under 
this  Constitution,  shall  be  taxed  hi  ^tipor- 
tlon  to  Its  value,  to  be  ascertained  as  pro- 
vided by  law.  liie  word  'property,'  as  used 
In  this  article^  Is  hereby  dedaxed  to  Indnde 
monies,  credite.  stoc^  frnachlsos,  and  all 
matten  and  things  (real,  personal  and  mix- 
ed) capable  of  private  ownership.**  Section 
8  of  the  same  arUde  requires  the  IJeglBla- 
tore,to  provide  by  lav  for  a  milfonn  and 
equal  rate  of  assessment  and  taxation  "so 
that  every  person  and  corporation  shall  pay 
a  tax  in  pnqKjrtion  to  the  value  of  hte,  her, 
or  its  iffoperty."  Section  12  of  the  same  ar- 
tlde  reads  as  ftrilowa:  "Nothing  In  this  Con- 
stitution Ahall  be  eooBtrued  to  prevent  the 
L^datore  from  providing  a  stamp  tax  or  a 
tax  based  on  Income,  occupation,  license,  or 
franditses." 

Appelant  strioiuouBly  insists  that  In  that 
part  of  section  2,  supra,  quoted  from  above, 
franchises  are  declared  to  be  property,  that 
by  Bectkn  8  all  property  Is  to  be  taxed  under 
a  uniform  syston  of  assessment,  that  the  tax 
in  question  is  a  tax  upon  the  corporate  fran- 
chise of  appellant,  and  therefore  is  a  tax  up- 
on property  which  can  only  be  taxed  In  ac- 
cordance with  the  value  thereof,  which  value 
must  be  ascertained  in  the  same  manner  as 
the  value  of  other  property  is  ascertained  for 
the  purposes  of  taxation.    The  contention 


therefore  Is  that  Qie  act  in  questitHi  is  void 
because  It  Imposes  a  tax  upon  property  not 
In  pn^KHtlon  to  ita  ^ne,  but  by  simply  nam- 
ing the  amount  to  be  paid  In  gross,  regardless 
of  the  value  of  the  thbig  upon  which  the  tax 
Is  imposed.  The  question  therefore  turns 
upon  the  soundness  or  unsoundness  of  the 
forgoing  contention. 

By  a  referoice  to  either  the  text  or  the 
title  of  the  act,  nothing  Is  discoverable  by 
which  the  tax  in  question  is  in  terms  stated 
.to  be  a  tax  either  upon  prapertj  or  upon 
totndilses  as  such.  As  an  affirmative  argu- 
ment, it  Is  asserted  that  the  mere  right  to  be 
a  corporation  Is  a  franchise  that  frandiises 
are  by  the  Oonstltutlm  declared  'to  be  jfroj^ 
erty,  and,  since  the  tax  is  imposed  only  upon 
corporatlans,  It  must  be  assumed  that  the 
tax  Is  necessarily  intended  as  a  tax  upon 
corporate  frandilses  consldeied  as  pnnter^. 
As  a  negative  argument^  it  Is  urged  that  the 
tax  In  question  cannot  be  cmsldered  as  an 
occnpatltm  ot  business  tax  because  It  applies 
to  corporations  only,  that  merely  to  exist  as 
a  corporation  Is  neither  an  occui;»itlon  nor  a 
business  within  the  meaning  of  occupation 
m  license  tax  laws,  that  the  tax  In  question 
Is  not  Imposed  as  a  llcmse  to  regulate  any 
butinees  or  calling,  that  It  ts  not  a  license 
by  which  any  privilege  or  permission  Is  coa- 
forred  because  It  omten  no  right  or  piiTll^ 
iU>on  corporations  that  they  did  not  eniax 
before  tb»  act  was  passed,  and  that  It  per- 
mlte  indlvldua^b  to  pursue  the  buslnus  or 
calling  whldi  is  carried  on  by  the  taxed  ccnv 
p<»atton  without  the  Imposition  of  this  li- 
cense tax. 

It  Is  not  necessary  to  enter  into  any  aixn- 
moit  with  regard  to  wliat  Is  oirdlnarUy 
meant  1^  a  llcmse.  Nor  are  we  Inclined  to 
enlarge  upon  the  numerous  d^nltlms  given 
by  the  conrte  with  regard  to  the  true  meaning 
of  a  franchise.  It  must  suffice  to  say  that  the 
courts  are  apparently  In  hopeless  conflict 
with  res&rd  to  whether  a  fraiuhtse  Is  or  ts 
not  property  within  the  purview  of  the  gen- 
eral tax  law,  and  as  to  whether  a  frandiise 
may  or  may  not  be  conddered  la  a  dual  eeaae 
for  the  purposes  of  taxation;  that  is,  that 
In  one  sense  franchises  may  be  considered 
aa  pn^wrty  valued  and  assessed  as  such,  and 
In  another  sense  as  merely  oonfOTring  a  privi- 
lege uptm  the  Incorporators  to  transact  any 
lawful  business  as  a  corporate  body.  That  a 
corporate  franchise  Is  dual  in  Its  characto-, 
we  think,  does  not  admit  of  serious  doubt. 
When  the  law  authorizes  a  glvat  number  of 
individuals  to  form  a  corporation,  the  mere 
right  to  exist  as  such  is  a  franchise  and  Is 
usually  termed  a  corporate  franchise.  While 
the  rlfl^t  thus  conferred  may  be  a  valuable 
right,  it  cannot  be  said  to  partake  of  the  in- 
cidents of  property.  The  right  thus  con- 
ferred Is  one  merely  to  transact  the  con- 
templated business  as  a  corporate  body.  The 
same  individuals  who  combine  tbdr  means 
in  the  form  of  capital  stock  of  a  corpora- 
tion could  combine  the  same  means  to  term 
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a  copartneTshlp  or  Tolontary  association,  and 
conld  Urns  carry  on  'the  same  or  a  similar 
bDslness  without  obtaining  a  franchise.  In 
one  view  therefore  a  corporate  franchise  Is 
no  more  than  a  mere  prWU^  to  condnct 
any  lawful  business  or  enterprise  as  a  body 
corporate.  Whatever  value  there  may  be  to 
such  a  privilege  or  so-called  franchise  Inures 
therefore  to  the  Incorporators,  or  to  the  In- 
dividual stockholders,  rather  than  to  the 
legal  mtlty  called  a  corporation.  To  Ulus- 
trate:  In  case  a  number  of  Indlvidnals  en- 
gage In  any  business  or  enterprise  as  co- 
partners, each  Individual  m^ber  thereof  be- 
comes liable  for  the  whole  partnership  debts, 
and  all  of  bis  Indtvldnal  property  may  be 
subjected  to  the  payment  of  the  firm's  obU* 
gatlons,  while,  as  a  stockholder  or  Incor- 
imrator  of  a  corporation,  he  hazards  only  Uie 
amount  sobscribed  or  what  he  has  paid  In, 
In  case  be  has  paid  up  his  subscription. 
Whde  the  privily  which  exempts  the  In- 
dividual stockholder's  general  property  from 
liability  cannot  exist  apart  from  the  corpora- 
tion itself,  and  is  no  doubt  to  be  considered 
as  inhering  In  the  corporate  francblse  In  one 
sense,  It  nevertheless  Is  not  to  be  classed  as  an 
asset  of  the  corporation,  and  Is  not  corporate 
property,  although  it  may  be,  and  no  doubt 
is,  of  considerable  value  to  the  Individual 
incorporators  or  stockholders  who  form  and 
constitute  the  corporation.  It  Is  apparent 
therefore  that  the  privilege  to  exist  as  a 
corporate  body  and  to  carry  on  any  bnalness 
or  enterprise  as  such  may  be  of  considerable 
value  to  the  members  composing  the  corpora- 
tton,  although  such  a  privilege  Is  not  prop- 
erty In  any  except  In  the  broadest  sense, 
for  the  reason  that  It  Is  a  thing  of  value. 
It  ia  manifest  that  this  privilege  could  not 
be  transferred  by  the  corporation  as  prop- 
erty, nor  could  It  be  levied  upon  and  sub- 
jected to  the  payment  of  the  corporate  debts, 
although  clearly  pertaining  to  corporate  ex- 
istence, because  the  privily  cannot  exist 
without  a  corporate  franchise. 

Upon  the  other  hand,  there  are  corporate 
franchises  which  dearly  are  assets  of  the 
corporation  and  constitute  a  part  of  its  prop- 
erty. The  right  to  operate  street  railways, 
to  lay  water  mains  through  which  water  is 
distributed  to  users  In  our  cities,  the  right  to 
erect  and  maintain  telephone  and  telegraph 
poles  and  wires  In  the  city  streets  or  on  a 
public  road,  and  by  virtue  thereof  conduct  a 
telephone  or  telegraph  business,  or  the  right 
to  cotaduct  a  toll  bridge  or  ferry  across 
streams,  and  other  like  privileges  called 
franchises,  are  each  and  all  not  only  valu- 
able, but  they  are  assets  oC  the  corporation 
ownli^  them  and  constitute  a  large  part  of 
its  property.  It  will  be  observed  that  the  cor- 
porators to  whom  Is  granted  the  franchise 
to  conduct  a  corporate  business  enjoy  all  of 
the  privileges  of  a  corporation  first  instanc- 
ed, and  may  also  enjoy  the  franchise  or  privi- 
lege to  conduct  a  certain  business  to  the  ex- 
dnston  of  others  under  one  and  the  same 


franchise;  but,  whether  an  exclusive  privi- 
ly Is  granted  or  not,  the  franchise  to  con- 
duct any  one  of  the  last-mentioned  enter- 
prises Is  still  property,  and  the  extent  of  its 
value  Is  affected  only  by  the  fact  that  the 
franchise  is  exclusive  or  otherwise.  Such  a 
franchise,  or  any  part  of  It,  may  be  sold  or 
transferred  the  same  as  any  other  tangible 
property  without  also  transferring  the  fran- 
chise of  the  corporation  to  be  or  to  exist  as 
a  corporate  body,  while  the  franchise  we 
first  mentioned  cannot  be  so  sold  or  trans- 
ferred. The  franchise  to  carry  on  any  one 
of  the  particular  enterprises  above  enumerat- 
ed therefore  is  property  in  every  sense  of 
that  term,  and  may  be  valued,  assessed,  and 
taxed  tai  proportion  to  Its  value  In  money  the 
same  as  all  other  property  may  be.  For 
the  purposes  of  taxation,  in  view  of  the  pro- 
visions of  our  Constitution,  such  franchises 
must  be  aBsessed  on  their  actual  value,  what- 
ever that  may  be,  and  this  value  must  be  as- 
certained In  the  same  manner  as  Is  the  value 
of  property  generally. 

But  It  Is  contended  that,  kmsmuch  as 
franchises  are  declared  to  be  property  by  the 
Constitution,  this  includes  all  corporate  fran- 
chises and  hence  no  franchise  tax  may  be 
Imposed  except  by  valuation  and  assessment 
and  by  the  regular  method  of  valuation  and 
assessment.  We  cannot  agree  with  this  con- 
tention. To  our  minds  it  is  dear  that  the 
Legislature  did  not  Intend  the  license  tax  im- 
posed by  the  act  in  question  as  a  property 
tax  notwithstanding  that  the  Constitution 
provides,  In  the  secticm  quoted  from,  that 
franchisee  are  property.  Nor  did  the  fram- 
ers  of  the  Constitution,  in  our  opinion,  intend 
to  limit  the  right  of  the  Legislature  to  Impose 
any  other  than  a  proper^  tax  by  valuation 
upon  franchises  by  what  Is  said  In  section 
2,  art  13.  If  such  had  been  the  intention  of 
the  framers  of  tilat  instrument,  all  that  was 
necessary  to  say  was  said  In  section  2  of  that 
article.  Why  therefore  spedally  refer  to 
franchises  again  In  section  12  of  the  same 
artlde,  and  there  expressly  state  that  the 
Legislature  may  Impose  a  license  ^x  upon 
franchises,  if  It  was  Intended  that  no  tax 
other  than  a  direct  valuation  tex  could  be 
Imposed  upon  corporate  franchise?  In  onr 
view  these  two  provisions  are  not  even  con- 
flicting, but,  if  they  were.  It  would  be  our 
duty  to  liarmonize  them  and  to  give  each 
one  Ite  proper  effect  so  far  as  possible  under 
the  rules  of  construction.  In  c<m8trulng  a 
certein  provision  of  the  Constitution,  we,  In 
case  of  donbt,  not  only  may,  but  It  Is  our 
duty  to,  have  recourse  to  the  whole  instru- 
ment, If  necessary,  to  ascerteln  the  true  In- 
tent and  meaning  of  the  particular  provi- 
sion in  question.  Section  7  of  article  12  of 
the  Constitution  reads  as  follows:  "No  cor- 
poration shall  lease  or  alienate  any  fran- 
chise, so  as  to  relieve  the  franchise  or  prop> 
erty  held  thereunder  from  the  liabilities  of 
the  lessor,  or  grantor,  lessee  or  grantee,  con- 
tracted or  Incurred  In  operation,  use  or  en- 
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Joyment  of  mch  franchlae  or  anj  of  Its  prlvl- 
teges." 

It  iB  reawmably  dear,  to  ni  at  least,  that 
the  framers  of  the  Couatltntlon  In  thlq  section 
hitoidea  to  and  did  refer  only  to  such  fran- 
chises as  were  the  subject  of  lease  or  bargain 
and  sale,  and  not  to  franchises  which  merdj 
give  the  right  to  be  or  exist  as  a  corporation. 
4s  we  have  pointed  out,  the  latter  right  can- 
lot  be  leased  or  alienated,  or  sold  as  a  thing 
separate  from  the  corporation,  while  the  fran- 
chises mentioned  In  the  section  last  above 
quoted  may  be.   While  the  foregoing  section 
may,  In  Itself,  shed  but  a  faint  light  upon 
the  actual  meaning  Intended  to  be  [daced  up- 
on the  word  "franchises"  as  used  in  section 
2  of  article  13,  supra,  yet,  when  It  is  read  in 
conuectlon  with  section  12  of  the  same  ar^ 
tide  to  which  we  have  referred,  and  which 
certainly  does  not  prevent  the  Legislature 
from  Imposing  a  license  tax  upon  corporate 
franchises,  then  there  is  little  if  any  room 
left  for  doubt  that  the  framers  of  the  Caa- 
stltntlon  treated,  and  Intended  to  treat,  cor- 
porate franchises  as  partaking  of  a  dual  char- 
acter, the  one  as  property  subject  to  aliena- 
tion and  transfer,  and  the  other  as  a  mere 
right  to  be  or  exist  as  a  corporation.  That 
part  of  a  franchise  which  may  be  alienated 
and  transferred  by  the  corporation  while  still 
continuing  its  existence  as  such  clearly  falls 
within  section  2  of  article  13,  sapra,  and  must 
be  assessed  and  taxed  as  other  property, 
while,  upon  the  mere  right  tQ  be  or  exist  as 
a  corporation,  a  license  tax  may  be  imposed. 
No  doubt,  the  framers  of  the  Constitntlon 
had  In  mind  the  fact  that  a  franchise  which 
relates  merely  to  the  right  or  privilege  to 
be  or  exist  as  a  corporation,  although  a  mat- 
ter of  value  to  the  incorporators  or  stockhold- 
ers, Is  not  an  asset  of  the  corporation  and 
transferable  as  such,  and  that  its  value  can- 
not, under  ordinary  rules,  be  ascertained  for 
the  purposes  of  assessment  and  taxation; 
but,  since  it  Is  a  privilege  or  right  which  Is 
granted  by  the  state,  a  license  tax  may  be 
Imposed  upon  this  rls^t  or  privilege  for  the 
purposes^  of  raising  revenue,  and  the  method 
by  whlc£  such  a  tax  shall  be  Imposed  and 
the  extent  thereof  is  left  to  the  sound  discre- 
tion of  the.  Legislature,  in  whom,  in  the  ab- 
sence of  constttutioiial  restricttons,  the  whole 
power  of  taxation  Is  vested.   It  la  farther 
apparent  that  the  license  tax  imposed  liy  the 
act  in  question  can  be  said  to  be  a  franchise 
tax  in  a  very  limited  sense  merdy.  It  is  far 
more  In  the  nature  of  a  license  tax  imposed 
upon  the  privilege  of  being  and  c<»itinnlng  to 
exist  as  a  corporation.  It  must  be  conceded, 
however,  that  nearly  all,  if  not  all,  the  au- 
thorities apply  the  term  "frandilse"  to  the 
privilege  of  becoming  and  existing  as  a  cor^ 
poration.    The  cases  are,  however,  so  no- 
morous,  and,  in  view  of  tlie  varied  facti  and 
dtcumstances  upon  which  the  decisions  are 
based,  are  so  conflicting,  that  they  shed  but 
little.  If  any,  light  upon  the  real  question  to 
be  solved  in  this  case  In  view  of  the  provi- 


sions of  our  OonstltatJon.  There  are  a  large 
number  of  cases,  however.  In  whldi  It  is  held 
that  franchises  for  the  purposes  of  taxation, 
and  i>erbaps  for  some  other  porpoaes  par- 
take of  a  dual  charactw.  We  shall  refer  to 
a  few  on^  of  the  manr  cases  that  might  be 
cited. 

In  the  case  of  Cedar  Rapids  Water  Go.  v. 
Cedar  Baplds,  118  Iowa,  at  page  238,  91  N. 
W.,  at  page  1083,  It  is  said:  "Hie  term 
franchise'  Is  defined  in  various  ways,  and 
its  meaning  depends  more  or  less  upon  the 
connection  In  which  the  word  is  nsed.  With- 
out going  into  any  extraded  research  as  to 
Its  origin,  it  may  be  said  ttiat  a  franchise  Is 
a  special  prlrll^  conferred  by  governmental 
authority  upon  Individuals,  and  which  does 
not  belong  to  individuals  generally  as  a  mat- 
ter of  common  right  It  la  also  to  be  regard- 
ed as  a  generic  term  covering  all  rights 
granted  to  a  corporation  by  legislative  act 
or  statute.  A  corporation  (by  which  is  meant 
an  association  of  individuals  Into  a  body 
lawfully  exercising  corporate  powers)  is  It- 
self a  franchise,  and  the  dlffernit  powers 
which  may  be  exercised  by  the  corporation 
are  also  franchises.  In  the  first  illustration 
above  used,  the  franclilse  is  the  privilege  by 
the  individual  members  to  be  a  corporation 
and  exercise  corporate  powers;  and,  in  the 
second,  the  franchise  is  the  privilege  which 
Is  granted  to  the  corporation,  when  organized, 
to  perform  certain  acts  or  to  carry  on  certain 
business."  The  same  thought  is  expressed 
In  different  words  In  the  case  of  Pierce  v. 
Emery,  32  M.  H.  484,  In  which  case  Mr.  Chief 
Justice  Perl^,  at  page  607,  nses  the  following 
language:  "The  word  'franchise,'  so  often 
used  In  tlie  act  and  in  the  deed,  has  various 
significations,  both  In  a  legal  and  popular 
soue.  A  corporation  Is  itself  a  franchlae 
belonging  to  the  monbers  of  the  corpora- 
tion; and  a  corporatlcm,  being  itself  a  fran- 
clilse, may  hold  other  franchises,  as  rij^ts 
and  franchises  of  the  corporation.  A  mu- 
nicipal corporation,  for  instance,  may  have 
the  franchise  ot  a  market,  or  of  a  local 
court;  and  the  different  powers  of  a  pri- 
vate corporation,  like  the  right  to  bold 
and  dl^wse  of  property,  are  Its  ftanchlsea. 
*  *  *  A  corporation,  being  Itself  a  fran^ 
chise,  consists  and  Is  made  up  of  its  rights 
and  franchises."  In  the  case  ot  Maroden 
Company  v.  Assessors,  61  N.  J.  Iaw,  461,  89 
Atl.  638,  the  question  as  to  whether  a  certain 
license  tax  imposed  upon  certain  corpora- 
tions was  a  tax  upon  corporate  property- 
was  involved.  The  corporation  asserted  that 
it  was,  and  the  assessors  contended  to  tbft 
contrary.  At  page  462  of  61  N.  J.  Law,  and 
at  page  689  of  39  Atl.,  Mr.  Justice  Golllni^  In 
Q>eaking  for  the  court,  adopts  and  approves 
the  language  used  1^  the  same  court  In  an- 
other similar  case  r^orted  in  Standard  Un- 
der-Oronnd  Cable  Ga  t.  Attorney  Oeneralt 
46  N.  J.  Eq.  270,  19  Atl.  733.  The  language 
referred  to  is  as  follows :  "The  fault  of  thla 
position  la  the  assumption  that  tbli  tax  is 
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one  upon  property.  Snch,  manlfeetly,  U  not 
the  case.  The  Iftw  In  question  Impoees  a  tax 
on  cntaln  corpora tlonB  by  way  of  a  license 
for  exercising  cori>orate  franchises.  It  Is  de- 
clared to  be  snch  a  tax  by  the  act,  and,  al- 
tlio.ngh  It  Is  laid  on  this  class  of  corporations 
with  respect  to  the  capital  stock,  the  tax  pos- 
sesses the  legal  qnall^  of  a  license  or  fran- 
chise tax."  The  same  doctrine  Is  laid  down 
in  Honduras  Company  t.  Assessors,  04  N.  J. 
Law,  278,  23  Atl.  668,  and  also  In  fhe  follow- 
ing cases :  People  v.  Knight,  174  N.  Y.  475, 
67  N.  B.  60,  63  L.  R.  A.  87 ;  Home  Ina  Co.  r. 
Kew  Toi%  134  U.  S.  096,  10  8np.  Ct  698.  88 
U  Ed.  1026;  Tremont  ft  Suffolk  MUIs  t.  Low- 
ell, 178  Mass.  469.  59  N.  B.  1007. 

We  do  not  deem  It  necessary  to  refer  to 
the  other  cases  that  In  some  form  or  other 
inToke  the  same  doctrine.  The  contention 
that  the  case  at  bar  is  distinguishable  from 
the  cases  cited  above,  upon  the  ground  that 
the  Constitution  of  this  state  declares  fran- 
chises to  be  property.  Is  not  tenable,,  in  view 
that  that  instrument  In  terms  recognizes  the 
fact  that  franchises  may  and  do  partake  of 
a  dual  character,  aa  we  hare  pointed  out 
We  have  tiierefore  cited  the  forcing  cases 
only  for  the  purpose  of  showing  that  the 
&amers  of  our  Constitution,  In  attributing  to 
corporate  franchises  a  dual  character,  were 
clearly  In  harmony  with  the  law  as  It  Ib  de- 
clared to  be  by  the  courts.  The  act.  In  our 
oi^on.  Is  valid,  and  we  again  repeat,  what 
this  court  has  so  often  declared,  that,  when 
an  act  or  statute  Is  attacked  upon  the  ground 
that  It  violates  some  provision  of  the  Con- 
stitution or  In  some  way  Is  repugnant  to  that 
Instrument,  It  must  clearly  appear  to  be  so. 
or  the  act  statute  must  he  held  valid.  This 
doctrine  applies  with  especial  force  to  a  law 
which  sets  In  motion  a  sovereign  power  snch 
as  the  power  of  taxation  when  It  Is  alleged 
that  the  Constitution  prohibits  the  exercise 
of  the  power.  In  such  a  case,  unless  it  Is 
made  to  appear  beyond  a  reasonable  doubt 
that  the  sovereign  power  to  Impose  taxes  In 
a  particular  way  is  withheld  from  the  Legis- 
lature, the  law  Impo^ng  a  particular  tax 
must  be  upheld. 

The  case  of  Western  Union  Telegraph  Co. 
V.  City  of  Omaha,  73  Neb.  627,  103  N.  W.  84, 
relied  upon  by  appellant,  does  not  In  any  way 
impugn  the  doctrine  we  are  seeking  to  enforce 
here.  The  decision  In  that  case  Is  based 
upon  the  theory  that  the  Legislature  could 
not,  within  the  provisions  of  the  Oonstftntlon 
of  Nebraska,  arbitrarily  determine  the  value 
of  franchises  and  tax  them  at  the  rate  that 
other  property  is  taxed;  but  it  Is  held  that, 
if  franchises  are  taxed  as  tangible  property, 
then  the  value  thereof  must  be  ascertained 
by  the  same  methods  that  the  value  of  other 
property  Is  ascertained  for  the  purposes  of 
taxation.  It  is,  however,  conceded  In  that 
case  that  the  Legislature  may  do  what  Is  at- 
tempted  to  be  done  In  the  act  in  question, 
namely.  Impose  a  tax  upon  the  right  to  exer- 
dss  the  privUege  conferred  by  the  corporate 


franchise.  The  other  cases  dtsd  by  counsel 
for  ai^lant  upon  this  point  in  effect  do  no 
more  than  support  the  doctrine  of  the  Neb- 
raska ease  referred  to. 

The  contention  that  the  act  is  void,  upon 
the  ground  tliat  It  offends  against  the  uni- 
formity clause  of  the  Constitution,  cannot  be 
sustained.  Having  determined  that  the  tax 
Is  not  a  tax  upon  property  within  the  pur- 
view of  the  0<Hi8tItntlon  of  this  state,  it  fol- 
lows that  the  classlflcatioQ,  the  amount  of 
the  tax,  and  the  manner  of  collecting  it  Is 
a  matter  lai^ly  if  not  entirely  within  the 
legislative  discretion.  With  regard  to  this 
point  the  same  principle  Is  inv<^ved  In  this 
case  that  was  involved  In  the  case  of  Salt 
Lake  City  v.  Ghrlstensen  Company,  05  P&c. 
628,  recently  decided  by  this  court,  and  it  Is 
therefore  needless  to  extoid  the  discussion 
upon  this  point  In  addition  to  the  author- 
ities dted  in  that  case,  we  refer  to  the  fol- 
lowing: Denver  City  By.  Co.  v.  City  <rf 
Denver,  21  Colo.  860,  41  Pac  826,  29  L.  B. 
A.  608,  02  Am.  St  B^.  239 ;  Home  Ins.  Co. 
V.  New  York,  134  U.  8.  600,  10  Sup.  Gt  698. 
38  L.  Ed.  1025;  1  Oooley  oa  TazatUm  (fiS 

Ed.)  p.  412. 

It  Is  further  contended  that  the  act  Is  void 
for  uncertainty.  In  that  It  fixes  no  time  at 
whidi  the  duty  to  pay  the  tax  arises,  and  be- 
cause the  nonpayment  thereof  does  not  pre- 
vent the  corporation  from  ctmtlnulng  Its 
business,  alUiough  It  may  refuse  or  neglect 
to  pay  the  tax.  As  to  the  first  point  It  Is 
snffldrat  to  say  that  the  license  tax  Imposed 
Is  an  annnal  tax  payable  "on  or  before  the 
10th  day  of  Novonber  of  each  year."  Any 
corporation  falling  within  the  class  mention- 
ed In  tlie  act  upon  whom  the  tax  is  Imposed, 
and  which  has  obtained  from  the  state  a 
franchise  to  transact  business  as  a  corpora- 
tion at  any  time  before  the  16th  day  of  No- 
vember of  any  year.  Is  liable  for  Qie  tax, 
and,  when  paid.  Is  entitled  to  the  certificate 
mentioned  In  section  0  of  the  act  which  en- 
titles such  corporation  to  continue  to  trans- 
act Its  corporate  business  for  the  whole  year 
and  until  the  16th  day  of  November  of  the 
following  year.  Any  corporation  organized 
after  the  16th  day  of  November  in  any  year 
clearly  cannot  be  required  to  pay  the  tax  un- 
til the  following  November.  If  It  be  said 
that  this  authorizes  a  newly  created  corpora- 
tion to  transact  business  for  a  period  for 
which  it  pays  no  tax,  it  may  likewise  be 
said  that  the  same  condition  exists  with  re- 
gard to  any  annual  tax.  Even  upon  a  prop- 
erty tax  when  a  person  becomes  the  owner 
thereof  after  the  time  for  assessing  the  prop- 
erty has  passed,  he  may  hold  It  Immune 
against  taxation  until  the  next  annual  period 
for  assessment  arrives.  The  Legislature  no 
doubt  could  have  provided  that  any  corpora- 
tion formed  after  the  15th  day  of  November 
In  any  year  should  be  required  to  pay  a  tax 
In  proportion  to  the  time  intervening  between 
Ite  organization  and  the  end  of  the  yearly 
term,  namely,  the  15th  day  of  November. 
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The  mm  fact  that  this  was  not  don^  bow- 
ever.  In  no  way  affectB  either  the  certainly 
or  the  nnlformtty.  It  is  made  to  operate  up- 
on  all  corporations  In  tbe  same  way  whore 
their  statna  la  the  same.  Nor  do  we  see  any- 
thing objectionable  in  the  fact  that  the  act 
does  not  deprive  the  corporadtm  of  Its  priv- 
ilege in  case  of  default  oi  payment  ot  tbe 
tax.  This  is  a  mere  matter  of  detail  in  en- 
fordng  tlie  tax.  If  the  tax  is  valid,  and  we 
think  It  Is,  then  .the  corporations  upon  whom 
It  is  imposed  certainly  cannot  be  heard  to 
complahi  that  the  penalty  In  case  of  de- 
fault Is  not  more  drastic  than  it  Is.  Not  Is 
there  any  merit  In  the  cont«itlffli  tiiat  both 
tbe  tax  and  poialty  constitute  a  lien  np<m 
the  tangible  property  of  the  corporation. 
This  Is  the  method  that  tbe  Legislature  has 
adopted  to  enforce  payment  of  tbe  tax,  and, 
as  we  have  jralnted  out  in  Salt  lake  Oily  v. 
Chilstensen  Company,  supra,  is  a  matter  en- 
tire within  tbe  legdalatlve  dIscreUon.  Tbe 
law  no  doubt  Is  somewhat  crude  and  Imper^ 
feet  and  may  not  be  the  best  that  could  be 
devised  for  the  parpoaes  of  raising  revenue, 
but  neither  oiie  nor  all  of  these  reascms  can 
In  any  way  nor  to  any  extent  affect  the  var 
lldlty  of  the  law  Itself. 

From  what  has  beoi  said,  we  hold:  (1) 
That  the  act  in  question  is  not  clearly  re- 
pugnant to  any  constltutlcmal  provMon;  0Sf 
that  the  tax  In  questltm  Is  a  mere  Ucense 
tax  Imposed  by  tbe  state  npon  certain  cor- 
porations for  tbe  privily  granted  them 
it  to  be  and  to  continue  to  transact  bnsineas 
in  this  state  as  a  con>oratl<m,  and  tbe  tax 
was  not  Int^ded  to  b^  nor  Is  it,  a  tax  npon 
franchises  as  tangible  property,  and  there- 
fore does  not  offend  against  tbe  provisions 
of  section  2  of  article  13  of  tbe  Oonstltutifm ; 
(8)  that  tbe  manner  In  which  the  tax  is  im- 
posed and  tbe  amount  that  each  offporatlon 
is  required  to  pay,  as  aac»talned  and  fixed 
the  act,  Is  not  contrary  to  any  constitu- 
tional provision ;  (4)  ttiat  tbe  period  of  time 
for  which  the  payment  of  the  tax  entitles 
tbe  corporation  to  continue  Its  business  with- 
out further  payment  la  certain ;  and  (6)  that 
the  act  is  not  so  uncertain  nor  unfair  In  any 
of  Its  provisions  that  a  court  would,  for  that 
reason,  be  authorized  to  declare  It  Invalid. 

The  judgment  therefore  ought  to  be,  and 
It  accordingly  Is,  affirmed,  with  costs  to  re- 
spondent. 

McOARTT,  C.  J.,  and  STRAUP,  3^  concnr. 


BRIDGMAN  v.  WINSNBSS. 
(Supreme  Conrt  of  Utah.    Nov.  11.  1908.) 

1.  PABTNEBsnip(8  54*)—MEiiBBBS— Evidence. 

Evidence  heM  to  support  a  finding  that  a 
person  was  at  his  death  a  member  of  a  part- 
nership embracing  himself  and  son. 

[Ed.  Note. — For  other  cases,  see  Partnership. 
Cent  Dig.  I  77 ;  Dec.  Dig.  |  S4.*] 


2.  Pabtnbbship  (I  I^*)— PBoor  or  Existbnob 

or  REUTIOR — ESIABUnHUXRT  BT  ClBCnif- 
BTANCEB. 

The  existence  of  a  partneishljp  may  be  im- 
plied from  drcunutances,  esiwcialfy  where  they 
not  only  tend  to  show  the  relation,  but  are  in- 
consistent with  any  other  theory. 

TEd.  Note. — For  other  cases,  set  Partnership, 
Cent.  Dig.  §  75 ;  Dec  Dig.  §  52.*] 

S.  Pabtnbbship  (J  49»)  —  Evidewcb  —  Advib- 

■nSEMENT  FBOU  ClTT  DiBECTOBT. 

In  an  action  to  recover  property  of  a  busi- 
ness as  the  individual  property  of  plaintiff's 
decedttit,  a  paragraph  from  a  cit^  directory,  con- 
taining an  advertisement  meotionlDg  decedent 
and  bis  son  as  the  proprietors  of  the  business, 
was  admissible  to  show  a  partnership  between 
decedent  and  his  son  in  the  business,  where  it 
appeared  that  decedent  was  a  party  to  the  trans- 
action whereby  the  advertisement  was  Inserted 
in  tbe  diRctoty. 

[Ed.  Note.— For  other  cases,  see  Partneishlp, 
Cent  Dig.  I  69;  Dec.  Dig.  S  49.*] 

4.  Pabtnebbhip  (I  49*)  —  Evidence  —  Repobt 
TO  Mbbcantile  Aqenct. 

In  an  action  to  recover  property  of  a  busi- 
ness as  the  Indlvidnal  pnqwrty  of  plalntifTB 
decedwt,  a  business  statement  to  a  mercantile 
a^ncy,  signed  by  decedmit,  which  referred  to 
himself  and  son  as  "partners  and  officers"  of  the 
firm,  was  admissible  to  show  a  partnership 
in  the  boslnen  between  ftither  and  son, 

[Ed.  Note.— For  other  eases,  see  Partnership, 
Gent  Dig.  |  6»;  Dee.  Dig.  {  40.*] 

5.  Witnbsses  (f  387*)— iNGONSiscBiiT  Stack- 

UENTB— Cboss  -  Examination  . 

In  an  action  to  recover  property  of  a  busi- 
ness as  the  individual  properly  of  plaintiff's 
decedent,  where  decedent's  son  on  his  direct  ex- 
amination stated  that  he  and  bis  father  had  dls* 
solved  partnership  prior  to  his  father's  death, 
and  that  the  property  belonged  to  his  father,  tes- 
timony elicited  from  him  on  cross-examination, 
that  be  had  at  other  times  asserted  that  he  him- 
self was  the  owner  or  part  owner  of  the  prop- 
erty, was  competent  to  impeach  his  testimony  on 
direct  examination. 

[Ed,  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  K  1228,  1229 ;  Dec  Dig.  8  3S7.*] 

Appeal  from  District  Court,  Third  District ; 
T.  D.  Lewis,  Judge. 

Action  by  Michael  J.  Bridgman,  adminis- 
trator of  William  Pender,  against  (George 
Wlnsness,  administrator  of  Fred  Roberts. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals. Affirmed. 

Booth,  lice  ft  Badger,  for  appellant  Ben- 
derson,  Pierce,  Gritchlow  ft  Barrette,  tor 
respondent 

UcCARTT,  a  J.  William  Fender  and 
James  Prader.  father  and  son,  b^;an  tbe 
foundry  business  as  partners  about  the  fall 
of  1890,  under  the  name  of  "Murray  Iron 
Foundry,  WlUlam  Pender  ft  Son."  It  Is 
claimed  by  appeliantn-and  there  Is  evidence 
In  the  record  which  tends  to  support  his  con- 
tention—that on  or  about  Deceml>er  8,  1884. 
James  Pender  sold  his  Interest  In  tbe  basl- 
ness  to  ills  father,  William  Pender,  and  that 
the  partnership  was  thereby  dissolved.  Tbe 
record  shows  that  from  this  time  on,  until 
the  departure  In  tbe  early  part  of  1897  of 
William  on  bis  mission,  which  toot  him  from 


•For  Qtbw  oaisi  see  same  topic  and  section  NUUBER  In  Dec  ft  Am.  Digs.  1807  to  date,  A  Rq^ortar  XodexM 
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the  state  for  about  18  months,  the  buBlnees 
was  run  as  "Murray  Iron  Foundry,  William 
Fender."  After  the  alleged  dissolution  ot 
partnersbli),  James  Pender  continued  to  work 
for  the  concern  under  a  salary.  During  the 
time  when  It  is  conceded  that  William  and 
James  Pender  were  conducting  the  business 
as  partners,  they  became  Indebted  to  one 
Fred.  Roberts  for  scrap  Iron  which  they  had 
used  in  tbe  business.  To  secure  the  payment 
of  this  indebtedness  they  gave  Roberts  their 
notes  secured  by  a  mortgage  on  their  proper- 
ty. The  notes  and  mortgage  were  renewed 
from  time  to  time  and  continued  In  force  un- 
til after  the  death  of  William  Pender.  There 
were  four  children:  James,  Samuel,  Janle, 
and  another.  James  and  Samuel  worked  in 
the  foundry,  and  Janle  kept  the  books  of  the 
concern.  Diirlng  the  time  William  Pender 
was  away  on  bis  mission,  James  Pender  was 
in  charge  of  and  superintended  the  manage- 
ment of  tbe  business.  He  changed  the  name 
of  the  firm  from  William  Pender  to  William 
Pender  &  Son.  The  name,  as  thus  changed, 
was  printed  on  the  office  window,  and  was  al< 
80  printed  on  the  letter  beads  and  other  sta- 
tionery used  in  the  business.  Tbe  bank  a<s 
count,  however,  remained  in  the  name  of  Wil- 
liam Pender  up  to  the  time  of  his  death. 
James  collected  accounts,  and  he  also  Issued 
a  few  checks  against  the  bank  account  signed 
"William  Pender,  Per  James."  Most  of  tbe 
checks,  however,  were  Issued  by  Janle.  Evi- 
dence was  Introduced  wblch  tended  to  show 
that  tbe  change  in  the  name  of  the  buslnem 
was  made  by  James  with  tbe  knowledge  and 
consent  of  bis  father,  William  Pender.  Tbe 
testimony  given  by  plalntUf's  witnesses  show- 
ed that,  before  William  Pender  went  on  his 
mission,  and  after  he  returned  ther^rom. 
James  claimed  an  Interest  In  the  business  and 
insisted  on  bis  father  giving  him  a  "writing 
of  partnership,"  and  that  on  one  of  these 
occasions  William  Pender  told  James  that, 
when  he  (William)  returned  from  bis  mission, 
he  would  give  him  "this  partnership  Inter- 
est." On  another  occasion,  when  James  was 
Insisting  that  he  be  given  a  writing  defining 
what  he  claimed  as  his  interest,  William 
Pender  put  him  off  by  saying  that  Samuel, 
who  was  younger  than  James,  was  "growing 
up,"  and  that  he  wanted  Samuel  to  have  an 
Interest  in  the  business,  and  there  Is  not  a 
scintilla  of  evidence  which  tends  to  show 
that  William  Pender  on  any  of  these  occa- 
sions ever  denied  that  James  owned  an  Inter- 
est in  tbe  business.  After  William  Pender 
returned  from  bis  mission,  James  mortgaged 
his  home  for  $500,  which  he  put  into  the 
business.  It  also  appears  from  tbe  evidence 
that  they  advertised  In  Polk's  directory  for 
Salt  Lake  City  under  the  name  and  style  of 
William  Pender  &  Son,  and  that  the  accounts 
for  advertising  "were  rendered  to  William 
Pender  &  Son  and  were  paid  for  by  them." 
Tbe  record  further  shows  that  a  report  show- 
ing the  financial  standing  or  rating  of  tbe 
firm  or  business  was  givoi  to  B.  O.  Don  & 


Co.,  a  commercial  agency,  In  April,  1889,  In 
which  William  and  James  Pender  are  re- 
ferred to  as  "partners  or  officers."  The  evi- 
dence tends  to  show  that  this  report  was 
signed  "William  Pender  &  Son"  by  William 
Pender  himself.  In  fact,  the  undisputed  evi- 
dence shows  that  from  about  the  time  Wil- 
liam Pender  departed  on  his  mission,  until 
bis  death,  wblch  occurred  March  8,  1902,  tbe 
business  was  carried  on  under  tbe  name  and 
style  of  "Murray  Iron  Foundry,  William  Pen- 
der &  Son."  After  the  death  of  William  P«i- 
der,  the  business  was  managed  and  carried 
on  with  James  Pender  In  charge,  and  In  the 
bill  of  sale  hereinafter  referred  to,  which  was 
executed  by  the  Fenders,  and  which  purport 
ed  to  transfer  the  title  and  right  of  posses* 
slon  to  the  property  in  question,  the  business 
was  described  as  "the  firm  of  William  Pen- 
der &  Son." 

Fred.  Roberts,  who  was  a  creditor  of  Wil- 
liam Pender  St  Son,  entered  Into  negotiations 
with  the  heirs  of  William  Pender  for  the 
purchase  of  the  entire  business  operated  un< 
der  the  name  of  William  Pender  &  Son,  In- 
cluding its  good  will.  Terms  were  agreed 
upon,  whereby  Roberts  acquired  control  of 
'tbe  business,  and,  In  consideration  therefor, 
he  paid  to  the  heirs  of  William  Pender 
000  in  money  and  assumed  and  agreed  to  pay 
all  debts  owing  by  the  conce^,  and  agreed  to 
cancel  all  claims  held  by  himself  against 
WUIlam  Pender  &  Son.  The  heirs  of  Wil- 
liam Pender,  including  James,  all  Joined  In 
tbe  execution  of  a  deed  purporting  to  convey 
to  Roberts  the  land  used  In  connection  with 
the  business,  as  well  as  all  their  "right,  title, 
and  interest  In  the  foundry  property,  together 
with  all  appurtenances,  fixtures,  buildings, 
and  the  business  heretofore  conducted  on  said 
land  under  the  name  of  William  Pender  & 
Son."  The  deed  further  recited  that  "this 
conveyance  is  made  subject  to  a  mortgage 
on  said  premises  for  $2,600.00  dated  October 
14, 1901,  recorded  November  27, 1901,  •  •  • 
due  five  years  after  date,  which  said  mort- 
gage and  debt  secured  thereby  the  grantee 
herein  assumes  and  agrees  to  pay."  This 
deed  was  acknowledged  September  17,  1902, 
and  duly  recorded.  A  bill  of  sale  was  also 
drawn  up  on  September  17,  19012,  and  all  tbe 
Fenders,  including  James,  Joined  In  Its  exe- 
cution. The  bin  of  sale,  after  reciting  that 
the  Fenders  (heirs  of  William  Pender),  nam- 
ing them,  "have  granted,  bargained,  sold,  and 
conveyed"  to  Fred.  Roberts  all  their  right, 
title,  and  interest  In  and  to  "all  the  business 
heretofore  conducted  under  the  name  of  Wil- 
liam Pender  &  Son,"  naming  and  giving  a  de- 
scription of  the  property,  concludes  as  fol- 
lows: "And  tbe  said  Fred.  Roberts  Is  hereby 
authorized  to  collect  all  bills  due  the  firm  of 
Willtam  Pender  &  Son,  and  as  part  of  the 
consideration  for  this  bill  of  sale  the  said 
Fred.  Roberts  is  to  assume  and  pay  all  out- 
standing bills,  accounts  against  William  Pen- 
der &  Son,  and  to  save  harmless  the  parties 
of  the  first  part  from  any  liability  thereon." 
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(Italics  onfB.)  As  stated,  Roberts  paid  to 
the  Fenders  the  |l,000  In  money  hereinbefore 
mentioned  as  part  of  the  purchase  price  of 
the  badness,  and  on  September  17,  1902, 
James  Pender  surrendered  to  Roberts  the 
possession  of  the  foundry  and  all  other  prop- 
erty belonging  to  the  business,  which  was 
continued  In  operation  with  Mr.  Wlnsneas, 
the  defeidant,  in  charge. 

On  October  ,  1902,  Roberts,  while  ab- 
sent from  the  state,  died  intestate.  Upon  re- 
ceiving notice  of  his  death,  Mr.  Wlnsneas,  by 
direction  of  Roberts'  fathor,  took  charge  of 
the  business  and  continued  in  poooocaion 
thereof  until  he  was  appointed  administrator 
of  Roberts'  estate,  about  the  middle  of  No- 
Tember,  1902.  As  such  administrator,  he  took 
possession  of  all  the  property  belongli^  to 
the  estate  of  Robertf^  including  the  foundry 
business.  He  had  an  inventory  taken  about 
January  4,  1908,  and  proceeded  regularly  to 
administer  upon  the  estate  as  provided  by 
law.  On  January  2,  1903,  M.  J.  Bri^man, 
tiie  plalntlflT  herein,  was  appointed  adminis- 
trator of  the  estate  of  William  Pendw,  and 
he  Immediately  thereafter  made  a  demand  on 
Winsness  f or  the  property  belonging  to  the 
foundry  buslneaB-  and  held  by  Winsness  as 
administrator  of  the  Roberts  estate.  Wlos- 
n^s  refused  to  surrender  the  pn^terty,  and 
Brldgman  thereupon  brought  this  action  In 
claim  and  delivery  to  recover  the  personal 
property,  alleging  title  In  himself  as  admin- 
istrator of  the  estate  of  William  Pender.  A 
braid  was  given,  and  the  property  taken  by 
the  sheriff.  The  defendant  answered,  allege 
ing  title  in  himself  as  administrator  of  the 
estate  of  Fred.  Roberta,  ana  In  his  prayer 
asked  tor  a  retnrn  of  the  property,  damages 
for  its  detention,  and  for  costs  of  suit  Be- 
fore the  trial  was  had,  a  portion  of  the  prop- 
erty was  taken  by  ottier  parties  under  a  claim 
whidt  was  conceded  to  be  superior  to  that  of 
either  the  plaintift  or  defendant  TbB  court, 
after  hearing  the  evidence,  rendered  Judg- 
ment in  favor  of  defendant  for  the  return  of 
the  balance  of  the  personal  propert7  in  oon- 
troversy,  and,  in  case  a  return  oould  not  be 
had,  it  was  adjured  that  respondent  have 
and  recover  from  plaintiff  the  value  of  tlie 
proper^,  which  the  court  found  to  be  $4,- 
8SS.89,  together  with  91.S18.ESO  as  damages 
for  its  detentirai,  which  the  court  found  to 
be  equivalent  to  the  interest  uprai  the  value 
of  the  property  at  the  rate  of  8  per  cent  iter 
annum  from  January  20, 19(^  the  date  wh«i 
the  sheriff  obtained  possession  of  the  proper^ 
ty  under  a  writ  of  r^evin,  together  with 
costs  of  suit  To  reverse  the  judgment,  the 
Idatntiff  has  prosecuted  this  appeal. 

TbB  tirst  error  alleged,  and  the  one  vpaa 
which  appdhmt  principally  relies  for  a  revw- 
sal  of  the  judgmmt,  Is  that  the  second  finding 
of  the  court  ia  not  sustained  the  evidence. 
This  finding,  so  fsr  as  material  here,  Is  as 
follows:  "That  at  the  time  of  his  death 
the  said  decedent  William  Pender,  was  a 
member  of  a  certain  firm  or  copartnership 


doing  business  at  Bsit  Lake  City  under  the 
firm  name  and  style  of  William  P^der  & 
Son,  the  members  of  said  copartnership  being 
the  decedmt,  William  Pendw,  and  one  James 
Pender,  a  son  of  decedent;  that  the  business 
so  carried  on  by  them  was  fliat  of  foundry- 
men.** 

We  think  Oie  finding  Is  ami^  supported 
by  the  evidence  whldi  Is  briefly  summarized 
in  the  foregoing  stetement  of  the  case.  The 
rule  Is  well  settled  that  the  existence  of  a 
partnership  may  be  Implied  from  circumstan- 
ce b,  and  especially  so  where,  as  la  this  case^ 
the  facts  and  circumstances  proved  at  tiie 
trial  not  only  tended  to  show  the  existence 
of  an  actual  partnership,  but  were  Inconsist- 
ent with  any  other  theory. 

In  the  ease  of  Haug  t.  Hauft  lOi  111.  640, 
61  N.  E.  10B8,  a  question  similar  to  the  ona 
here  under  consideration  was  Involved,  name- 
ly, the  class  of  testimony  that  may  be  intro- 
duced to  prove  a  partnen^p,  where  that  fact 
is  in  issue,  and  the  court.  In  the  course  of 
the  oi^on,  says:  *There  is  no  evidence  In 
the  record  of  any  express  contract  of  partner- 
ship or  written  agreement  of  partnership  be- 
tween tile  parties.  It  is  well  settled,  how- 
ever, that  written  articles  of  agreonait  are 
not  necessary  to  constitute  a  partnership^^ 
but  that  a  partnership  may  exist  under  a 
verbal  agreement  B<^p  v.  Fox,  63  HI.  640; 
The  existence  of  a  partnership  may  be  im- 
plied from  drcumstanoes.  Eelleher  t.  Tis- 
dal^  28  ni.  406.  A  partnership  may  arise 
out  of  an  arrangonent  for  a  Joint  business, 
wherein  tiie  word  *partner8Up*  may  not  have 
been  used.  If  there  is  such  a  Joinder  of 
interest  and  action  as  the  law  will  consider 
as  equivalent,  and  reffEirds  as  in  effect  consti- 
tuting, a  partnership.  It  will  give  to  the  pei^ 
sons  so  engsged  all  the  rights,  and  lay  upon 
them  all  the  responsibilltiui,  and  to  third  per^ 
sons  all  the  remedies,  which  bdong  to  a  part- 
nership.* Morse  v.  Rldunond,  6  UL  Ai^  166L 
It  is  also  well  settled  that  wheo,  by  agree- 
ment, persons  have  a  Joint  interest  of  the  ■ 
same  nature  In  a  partleulu  adventure,  they 
are  partners  Inter  se,  although  some  contrib- 
ute money  snd  otliers  labor:  Sudh  a  part- 
nership may  well  exist,  although  tihe  whole 
capital  is  In  the  first  Instance  advanced  by 
one  party,  and  the  other  contributes  only  his 
skill  and  ability  In  the  selection  and  pur- 
chase of  the  commodities.  Robblns  t.  Las- 
well,  27  ni.  866.  The  most  significant  cir- 
cumstance, bearing  upon  the  question  wheth- 
er or  not  there  was  a  partnershU)  between 
the  appellant  and  his  deceased  son,  is  idle  foct 
that  they  did  business  together  under  the  firm 
name  of  'A.  Haug  &  Son.'  The  proof  shows 
conclusively  that  the  son  here  referred  to 
was  the  deceased  son,  Martin,  and  that  the 
two  members  of  the  firm  of  A.  Haug  &  Son 
were  the  appellant  and  his  son  Martin.  The 
fact  that  parties  do  business  together  under  a 
firm  name  is  a  circumstance  which,  although 
not  conclusive  by  Itself,  may  be  considered 
by  a  court  or  Jury*  In  connection  with  other 
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drcnmstaneeB,  In  determlxdng  the  qaestl<ak 
whether  or  not  a  paxtnersMp  exists  between 
the  parties."  In  22  A.  ft  E.  Bncy.  Law,  28, 
the  rule  Is  tersely,  and  we  think  correctly, 
stated  as  follows :  "The  existence  of  a  part- 
nership Is  to  be  prored,  like  any  other  fact, 
by  competent  evidence  and  subject  to  the 
usual  rules  of  evidence."  And  again,  on 
pages  39,  40,  it  is  said :  "The  law  does  not 
require,  in  any  case,  that  a  partnership  shall 
be  evidenced  in  writing  or  be  proved  by  an 
express  parol  agreement  to  that  effect,  but 
It  may  be  inferred  from  the  act»  and  conduct 
of  the  parties.  Circumstantial  is  suffldrait" 

Objections  were  made  and  exceptions  taken 
by  appellant  to  tiie  admission  in  evldoice  of 
certain  paragraphs  of  the  city  directory  here> 
inbefore  referred  to,  wherein  William  and 
James  Pender  are  mentioned  and  designated 
as  the  proprletom  of  the  business  In  ques- 
tion which  was  carried  on  at  the  time 
under  the  name  of  William  Pender  ft  Son. 
There  is  evidence  in  the  record  that  tends 
to  show  that  William  Pender  had  notice  of 
the  advertisement.  In  fact,  we  think  the  only 
reasonable  Inference  that  can  be  drawn  from 
the  evidence  bearing  on  this  point  is  that  he 
was  a  party  to  the  transaction  whereby  the 
advertisement  was  Inserted  tn  the  directory, 
Objections  were  also  made  to  the  admission 
in  evidence  of  the  written  statement  furnish* 
ed  R.  O.  Dun  &  Oo.,  wherein  WIlHam  and 
James  Pender  are  referred  to  as  "partners 
or  oflOcm"  of  the  Arm  of  William  Pender  ft 
Son.  The  evidence  without  conflict  tends  to 
show  that  this  statement  was  signed  by  Wil- 
liam Pender  himself.  The  paragraphs  In  the 
ci^  directory  and  the  written  statement  fur- 
Dished  R.  G.  Dun  ft  Co.  were  therefore  prop- 
erly admitted  in  evidence.  9  Ency.  Gv.,  54S. 

The  next  assignment  of  error  relates  to 
certain  testimony  elicited  from  James  Pen- 
der on  croes-examlnatlon,  wherein  he  admit- 
ted that,  long  after  his  father's  death,  while 
engaged  in  a  controversy  with  Wlnsness,  re- 
spondent herein,  over  the  right  of  possession 
of  the  property  In  question,  he  pointed  to  the 
sign  "William  Pender  ft  Son"  on  tbe  office 
window,  and  made  the  following  statement: 
"There!  Do  you  see  that?  I  am  'Pender  ft 
Son.' "  In  his  direct  examination  he  testi- 
fled  that  be  and  his  father  dissolved  partner- 
ship December  8,  1S94,  and  that  he  never 
again  acquired  an  interest  in  the  business,  and 
that  the  re]atl<Hi  of  ct^rtnersblp  never  there- 
after existed  l>etween  blm  and  William  Pen- 
der. The  testimony  objected  to  was  there- 
fore admissible,  as  It  tended  to  impeadi  and 
weaken  the  force  of  the  sweeping  statements 
whldi  tta  record  shows  were  made  by  tiie 
witness  to  the  effect  that  he  and  his  father 
were  not  partners  at  tile  time  of  tbe  tatter's 
death. 

We  find  no  rerendble  error  in  the  record. 
The  jndgmoit  Is  therefore  affirmed,  with 
costs. 

STRATTP,  J.  (concurring).  The  plaintiff 
ewtended  liiat  William  Pender,  his  Intestate, 


was,  at  the  time  of  his  death,  the  sole  owner 
of  the  property  in  qneetlon.  While  it  is  ad- 
mitted that  aU  of  his  heirs,  after  his  death, 
sold  and  transferred  It  for  value  to  Fred. 
Boberts,  and  that  all  of  them  Joined  In  the 
bill  of  sale  transferring  It  to  him,  the  plahi- 
tlff  nevertheless  urges  that  the  heirs  had 
not  the  lawful  right  to  the  possession  of 
the  property,  and  could  not  confer  good  title, 
and  therefore  the  plaintiff,  as  the  adminis- 
trator of  William  Pender's  estate,  had  the 
right  to  reclaim  It  On  the  other  hand,  the 
defendant  contended  that  the  property  was 
partnership  property  belonging  to  William 
Pender  and  his  son  James  Pender,  and  that, 
after  the  death  of  the  former,  James,  as  sur- 
viving partner,  for  value  sold  and  transferred 
it  to  Roberts.  The  defendant  further  con- 
tended that,  though  William  and  James 
Pender  were  not  partners,  and  though  the 
property  was  owned  by  the  former  at  his 
death,  his  heirs  nevertheless  had  the  lawful 
right  to  sell  and  transfer  whatever  right, 
title,  and  Interest  they  had  In  and  to  the 
property,  and  could  give  Roberto  good  title 
subject  only  to  claims  of  creditors  and  ex< 
penses  of  administration.  Upon  the  evidence 
adduced,  the  court  found  that,  at  the  time 
of  and  prior  to  William's  death,  he  and 
James  were  and  had  been  partners  In  busi- 
ness, tiie  property  partoershlp  property,  and 
that  James,  as  the  surviving  partner,  in  set- 
tlement of  the  partnership  business,  for  val- 
ue, sold  and  transferred  it  to  Roberts.  It  Is 
not  disputed  that  by  virtue  of  the  statote 
(section  8918.  Gomp.  Laws  1807)  James  Pen* 
der  had  the  right  in  such  case  to  sell  the 
property  in  such  manner.  Upon  such  findings 
a  Judgment  resulted  In  favor  of  the  defend- 
ant, who  was  the  administrator  of  Roberts' 
estate,  and  who  had  taken  possession  of  the 
piopoiy  on  Roberts'  death.  It  is  claimed  on 
appeal  that  the  findings  in  these  particulars 
are  not  supported  by  the  evidence.  I  think 
there  is  much  evidence  In  the  record  to  sup- 
port them.  In  view  of  such  findings,  it  Is 
not*  essential  to  con^der  whether  the  heirs 
of  William  Pender,  on  the  theory  that  the 
property  belonged  solely  to  him,  could  trans- 
fer it  to  Roberto  and  give  him  good  title  as 
agatost  the  demand  of  William  Puider's 
administrator.  In  the  absence  of  a  showing 
that  an  admlnistratl<Hi  of  the  property  was 
necessary  to  pay  dalms  or  expenses  of  ad- 
ministration. 

James  Pender  was  a  witness  for  tbe  plain- 
tiff. On  direct  examination,  he  testified,  in 
substance,  that  he  and  William  Pender  were 
not  partners  at  the  time  of  William's  death, 
and  that  the  property  belonged  to  William. 
On  cross-examination,  he  was  asked  if  he 
had  not  Bteted  to  diverse  persons  that  he 
(James)  was  Pender  ft  Son,  and  that  he  was  a 
partner  of  the  firm  Pender  &  Son.  It  is  con- 
tended that  these  questions  were  Improper 
because  It  Is  not  competent  to  show  the  exist- 
ence of  a  [tartnership  by  declarattoos  of  one 
of  tlw  partners,  and  that  they  wore  not  prop- 
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er  impeachtDg  qnestionB  because  a  sufflcleot 
foundation  with  respect  to  time  and  place 
was  not  iaid.  The  principle  of  law  InToked, 
that  a  declaration  of  one  partner  is  not  com- 
petent to  show  the  eadstence  of  a  partner- 
ship, is  not  applicable  to  the  point  involved. 
After  the  witness  had  stated  that  William 
Pender  was  the  sole  owner  of  the  property, 
as  tending  to  dispute  or  modify  such  state- 
ment, it  was  proper,  as  matter  of  cross-ex- 
amination, to  ask  him  if  be  bad  not  at  other 
times  asserted  that  he  himself  was  the  owner 
or  part  owner  of  the  property.  The  circum- 
stance of  the  making  of  the  statements  was 
sufficiently  called  to  his  attention  to  enable 
blm  to  understand  the  transaction  referred 
to  and  the  persons  to  whom  It  was  claimed 
he  had  made  the  statements.  At  any  rate, 
whether  a  foundation  was  sufficiently  laid  in 
respect  of  time  and  place  was  a  question 
which  would  more  properly  arise  upon  the 
offer  of  the  Impeaching  testimony. 

The  defendant,  over  plaintiff's  objection, 
was  permitted  to  put  In  evidence  a  statement 
furnished  a  mercantile  agency  showing  that 
the  firm  of  William  Pender  &  Son  consisted 
of  William  and  James  Pender.  The  state- 
ment, as  furnished,  bears  the  signature  of 
William  Pender.  It  was  received  In  evidence 
In  the  nature  of  an  admission  on  bis  part 
The  derk  of  the  mercantile  agency  testified 
that  he  obtained  tbe  statement  In  the  regular 
course  of  business  from  William  Pender  & 
Son.  He  did  not  id^tlfy  the  particular  per- 
son who  subscribed  the  statement,  nor  testi- 
fy that  the  sit^ature  was  in  the  handwriting 
of  William  Pender.  However,  other  witness- 
es, by  comparing  the  dgnatnre  vltb  writings 
of  William  Pender  not  in  dispute,  testified 
that  they  were  written  by  tbe  same  person. 
The  appellant  concedes  that  the  statement 
was  properly  admitted,  had  its  anttaorsfalp  or 
adoption  by  William  Pender  been  safflclentiy 
shown.  Tbe  testimony  referred  to,  I  think, 
sufficiently  shows  bis  antbrasblp.  Further- 
more, I  think,  from  all  the  circumstances 
shown  in  the  case,  the  infei'ence  Is  Justified 
that  he  bad  knowledge  of  and  assented  to 
tbe  statement  contained  in  the  report. 

In  respect  to  tbe  advertlsranent  In  the  di- 
rectory, by  which  it  also  appears  that  tbe 
firm  of  William  P«ider  ft  Son  consisted  of 
William  and  James  Pender,  tbe  authorship 
of  William  Pender  is  not  so  clearly  shown. 
Nevertheless,  sufficient  was  made  to  appear 
from  which  the  Inference  could  be  drawn 
that  he  had  knowledge  of  Its  contents  and 
acquiesced  in  its  publication. 

Though  it  should  be  held  that  these  re- 
ports were  improperly  admitted,  still  the  con- 
tention of  appellant  cannot  prevail,  because 
there  Is  otber  sufficient  evidence  in  the  rec- 
ord to  support  tbe  finding  of  partnership. 

ARMSTRONG,  J.,  concurs. 


CASSIN  T.  NICHOLSON  et  al.   (S.  F.  3,617.> 
(Suprane  Court  of  CaUfomla.    Nov.  4,  1908. 
Rehearing  Denied  Dec.  4,  190S.) 

L  ETECnanr  (S  2e*>— EqurrASLE  Defense— 
Fbaitd. 

A  defoidant  in  ejectmmt  may  offer  as  an 
equitable  defense  that,  by  fraud  of  the  prede- 
cessor in  title  of  plalDtlFa  lessor,  from  whom 
he  purchased  tbe  land  in  question  be  received 
a  deed  which  did  not  Include  it. 

[m.  Note.— For  other  cases,  see  Ejectment. 
Cent  Dig.  a  107,  108;  Dec.  Dig.  {  26.*] 

2.  EjEcncENT  (}  106*)— Equitable  Defenses 
— Disposition  bt  Codbt  Without  Jdby. 

Where  equita]aie  defenses,  are  interposed  in 
ejectment,  the  court  may  dispose  of  them  first 
and  without  a  jury,  and,  if  tfwlr  disposition  be 
adverse  to  defendant,  may  proceed  to  bear  the 
legal  controversy. 

[Ed.  Note.— For  other  cases,  see  Ejectment 
Cent.  Dig.  $  810;  Dec  mTk  lOa*] 

3.  Ejectment  (8  50*)— Pabties— Beinoino  in 
New  Pasties— Substitution. 

In  ejectmmt  by  a  lessee,  the  action  being 
really  brought  on  behalf  of  the  lessor,  the  lessor, 
being  bound  by  the  judgment  and-  hsTing  had 
the  right  to  appear  originally  as  plaintiff  to 
protect  either  her  tenant's  or  her  own  posses- 
sion, was  properly  brought  in  by  tbe  court  as 
a  party  plaintiff,  and,  where  it  appeared  before 
her  appearance  that  another  had  succeeded  to 
her  rights,  he  was  properly  substituted  for  her 
and  allowed  to  appear  in  person,  especially 
where  tbe  lessee's  ngbt  of  possession  had  ex- 
pired, and  no  judgment  for  possession  could 
therefore  be  given  the  nominal  plaintiff  under 
Code  Civ.  Proc.  S  740,  providing  that  in  an 
action  to  recover  realty,  where  plaintiff,  with  a 
right  to  recover  at  tbe  cmnmencement  of  suit, 
parts  with  the  right  during  the  action,  the  judg- 
ment must  be  according  to  the  fact. 

[Ed.  Note^For  other  cases,  ne  Ejectment, 
Dec.  Dig.  S  eO.*] 

4.  Ejectment  (|  127*)  —  Pboceedings  — Dam- 
AOEs— Pabtt  Entitled. 

Where  a  lessee  bringing  ejectment  was 
never  in  possession  daring  his  term,  the  pie- 
sumption  is  that  he  did  not  pay  rent  to  his 
landlord,  and.  If  the  successor  of  the  lessor  sub- 
stituted as  a  coplaintiff  in  the  lessor's  stead  re- 
covers in  the  action,  he  may  recover  for  the 
use  and  occupation  of  the  land  while  unlaw- 
fully detained. 

{Ed.  Note.— For  other  cases,  see  Ejectment, 
Dec.  Dig.  i  127.*] 

0.  Ejectment  (f  &*)—PBOCEEDiNas— Substi- 
tuted PLAIHTin^TlTLE  AND  RIGHT  OF  POS- 
SESSION. 

Where  the  successor  of  a  coplaintiff  In 
ejectm«it  is  substituted  as  a  party,  he  must  pre- 
vail by  virtue  of  the  title  to  which  be  saoceed- 
ed,  and  not  under  another  title  disconnected 
with  that  oriRloally  asserted. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  |  28;  Dec.  Dig.  S  9.*] 
6.  Tenancy  in  Common  (j  15*J— Ejectment 

BY  One  Tenant— Effect  op  judgment. 
Where  a  tenant  in  common  recovers  in 
ejectment  against  an  adverse  claimant,  the  judg- 
ment determines  the  right  of  possession  <u  the 
whole  premises,  and,  as  tbe  recovery  of  posses- 
sion under  the  judsrment  relates  to  the  com- 
mencement of  the  action,  plaintiff  in  contem- 
plation of  law  is  In  poasesslim  ot  the  whole 
premises  as  of  that  time,  so  as  to  prevent  ac- 
quisition of  title  b^  adverse  possession  pending 
the  action,  as  against  co-tenants  not  suing. 

[Ed.  Note.— For  otber  cases,  see  Tenancy  in 
Common.  Dec.  Dig.  |  IS.*] 


•For  other  esses  sm  ismt  topic  and  section  NUUBER  la  Deo.  *  Am.  D1|b.  1M7  to  dat^  A  Bvoitsr  IndoXM 


Digilized  by 


Google 


CASSIN  T.  NICHOLSON. 


191 


7.  JCDOHEUT  C8  715*)— Natobb  01  Claim  of 

TrrUB— BVIDENCB. 

Where  defendant  pleaded  advene  posses- 
sioQ,  be  conld  show  that  he  had  acquired  pos- 
session under  a  written  instniment  and  nad 
continned  to  hold  posseBsion  under  claim  of 
li^t  and  in  hostility  to  all  the  world,  though 
the  testiniony  woald  also  tend  to  show  fraud  of 
his  crdBtjOK  which  fraud  the  court  had  former- 
ly held  aid  not  extst  in  determinlns  eqnitable 
Issues. 

[Bd.  Note.— For  other  casei^  see  Jndgment, 
Dec.  Dig.  I  715.*] 

8.  Vekdob  and  Pubohabbb  (§  189*)  —  Vbn- 

DOB'8  TiTLB— ESTOPPBL  OF  VENDEE  TO  DBNT. 

"Wliile  a  vendee  in  possession  nnder  an 
executory  ctmtract  of  sale  is  estopped  to  deny 
the  vendor's  title,  yet  when,  so  far  as  the 
vendee  is  concerned,  the  contract  is  executed,  he 
may  thereafter  assert  his  adverse  posses sion  as 
against  the  world,  inclnding  his  vendor. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Pnrchaser,  Cent.  Dig.  H  881,  382;  Dec.  Dig. 
i  189.*] 

9.  Vbndb  a  86*)  —  Ohanox  ot  Vbhub  —  Db- 

UAHD — NeCESSITT. 

The  lessor's  soccessor  in  interest  being  a 
pn^er  party  plaintiff,  bis  appearance  did  not  so 
dumse  the  action  as  to  neeesiritate  a  transfer 
of  the  trial  to  the  county  in  which  the  land  was 
situated.  In  view  of  Code  Civ.  Proc.  8  396,  pro- 
viding that  an  action  may  be  tried  in  any  coun- 
ty, unless  defendant  demand  a  trial  in  the  proper 
county. 

[Ed.  Note.— For  other  casce,  see  Tenue,  Cent 
Dig.  {}  86.  87;  Dec.  Dig.  |  56.*] 

Department  2.  Appeal  from  Superior 
Court,  Santa  CUara  Connty;  M.  H.  Hyiand, 
Judge. 

Action  by  Michael  Gassin  against  MurdoclE 
Nicholson  and  othen.  From  a  Judgment  for 
plalntltr,  and  from  tbe  refusal  of  a  new  tri- 
al, defendants  appeal.  Reversed  and  re- 
manded. 

William  H.  Jordan,  for  appellants.  J.  B. 
Welch,  D.  M.  Delmas,  and  Oarret  W.  Mc- 
Enemey,  for  respondent 

HEN8HAW,  J.  This  is  an  action  In  eject- 
ment commenced  fn  the  district  court  of  the 
Twentieth  judicial  district  of  California  Ju- 
ly 11,  1879.  It  appears  from  the  complaint 
and  tbe  verlflcatlon  thereto,  made  by  Mrs. 
Winifred  C.  Tarpey,  that  plaintiff.  Cassiu, 
was  her  lessee  for  a  term  of  five  years,  ter- 
minating upon  tbe  1st  day  of  October,  1883, 
and  that  tbe  action  was  prosecuted  by  tbe 
lessee  on  behalf  of  Mrs.  Tarpey  and  for  the 
establishment  of  her  title.  The  defendant 
answered  by  denial,  and  for  an  equitable  de- 
fmse  pleaded  certain  circumstances  of  fraud 
alleged  to  have  been  perpetrated  upon  him 
by  Matthew  Tarpey,  predecessor  In  Interest 
to  the  title  of  Winifred  C.  Tarpey.  These 
matters  will  be  found  set  forth  in  the  three 
appeals  in  the  case  of  Nicholson  v.  Tarpey, 
70  Cal.  608,  12  Pac.  778,  Id.,  89  Cal.  617, 
28  Pac.  1101,  and  Id.,  124  Cal.  444,  67  Pac. 
457.  In  substance,  these  allegations  were: 
That  he  had  entered  into  a  written  agreement 
with  Tarpey  for  the  conveyance  of  about 
000  acres  of  land,  a  part  of  the  Tarpey 


ranch,  at  an  agreed  price  of  $1,600 ;  that  he 
fully  executed  this  agreement  by  the  pay- 
ment of  the  purchase  price,  and  entered  Into 
possession  of  all  the  lend;  that  there  was 
delivered  to  him  by  Tarpey  a  deed,  repre- 
sented to  embrace  all  of  the  land  described 
in  the  wrlttra  agreement,  and  he  believed 
the  representation;  that  he  was  unable  to 
read ;  and  that  he  continued  so  to  hold  pos- 
session of  the  land  adversely  to  all  the  world 
in  this  belief.  He  averred  that  Winifred 
a  Tarpey  and  Mary  Tarpey,  Winifred,  Tar- 
pey, and  Frances  Tarpey.  her  children,  were 
the  heirs  at  law  and  devisees  ot  -Matthew 
Tarpey,  who  had  died  In  1873,  and  that 
he  had  made  demand  of  them  for  a  cor- 
rection deed  and  bad  been  refused,  and 
asked  that  they  l>e  brought  into  court  for 
the  complete  determination  and  settlement 
of  the  controversy.  In  connection  with 
these  equitable  matters  defendant  also  plead- 
ed title  by  adverse  possession.  Seeming- 
ly, under  tbe  mistaken  Idea  that  this  equi- 
table defense  could  not  be  successfully  In- 
terposed In  a  legal  action  of  ejectment  (Mee- 
ker V.  Dalton,  75  Cal.  164,  16  Pac.  764 ;  Hyde 
V.  Mangan,  88  Cal.  319,  26  Pac.  180),  the 
defendant  Nicholson  then  commenced  his  ac- 
tion against  Mrs.  Tarpey  and  her  children, 
alleging  the  fraud  of  Matthew  Tarpey,  as 
above  indicated,  and  praying  specific  per- 
formance of  the  agreement  to  convey.  This 
Is  the  case,  the  three  appeals  from  which 
will  be  found  reported  as  above  noted.  Up- 
on the  last  appeal  the  trial  court  found  tbe 
fraud  substantially  as  pleaded,  but  found 
facts  from  which  this  court  declared  that 
plaintiff  had  not  commenced  his  action  with- 
in the  three  years  after  the  discovery  of  the 
fraud,  and  was  therefore  barred  from  tbe 
relief  he  sought  by  the  statute  of  limitations. 
Upon  tbe  rendition  of  this  judgment,  Nichol- 
son dismissed  his  action,  and  the  ejectment 
suit  here  under  consideration  was  aroused 
from  its  long  slumber.  Since  it  would  have 
been  permissible  for  defendant  to  have  offer- 
ed his  equitable  defense  and  to  have  sought 
equitable  relief  In  tbe  original  ejectment  suit, 
this  case  is  no  different  from  the  situation 
which  would  have  resulted  had  the  issues  in 
Nicholson  V.  Tarpey  been  here  tried.  It 
would  have  been  proper  for  the  court  to  have 
disposed  of  the  equitable  matters  first  and 
without  a  Jury,  and  upon  the  final  disposi- 
tion of  them,  If  their  disposition  were  ad- 
verse to  Nicholson,  to  proceed  to  the  hearing 
of  the  legal  controversy.  The  present  action 
may  tberefore  be  regarded  as  one  wherein 
Nicholson  has  Interposed  an  equitable  cross- 
complaint  seeking  affirmative  relief  upon  tbe 
ground  of  fraud,  and  has  t>een  refused  relief 
because  of  his  neglect  to  commence  his  ac- 
tion within  the  time  limited  by  tbe  statute. 

In  1001  this  action  came  on  for  hearing. 
The  trial  court  called  In  Winifred  C.  Tarpey 
and  her  children  as  parties  plalntlflf,  and.  it 
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being  made  to  appear  tnat  John  Tarpey  had 
succeeded  to  all  the  right,  title,  and  interest 
-^f  Winifred  O.  Tarpey  and  her  children, 
John  Tarp^  was  ordered  to  appear  as  sub- 
stituted i^alntlff  for  them.  He  made  such 
appearance  and  filed  a  complaint,  setting 
ttath  the  history  of  the  action  of  Nicholson 
T.  Taipey  and  the  final  dlamlBsal  of  it  by 
plaintiff,  and  his  own  tltle^  and,  with  the 
OBual  all^ti<Hi8  approifflate  to  an  action  of 
ejectment,  prayed  judgment  for  the  posses- 
tioa  ct  the  premises  and  the  rental  value 
'during  the  occapan(7  of  defendant  To  this 
complaint  Nldiolson  answered  by  dailals  and 
by  lAeading  title  In  himself  by  adverse  pos- 
tessicHL  He  ah»  set  up  all  the  mattos  of 
equitable  oonslderatlon  alleged  In  his  answer 
to  Cossln's  oomplalat  and  In  his  own  com- 
plaint In  Nlcholscm  v.  Tarpey.  The  trial 
conrt  first  to<dt  eridmce  upon  this  equitable 
defense  and  found:  That  Tarpey  bad  com- 
mitted so  fraud;  tliat  there  was  a  writtot 
agreement  between  the  parties  for  the  con- 
veyance ot  a  piece  ut  land  oratafnhig  191.14 
acres;  that  on  the  29th  of  October,  1868, 
the  fun  purtdiaBe  price  was  paid  by  Michol- 
stm  tor  this  land ;  and  that  Matthew  Tarpey 
executed  a  deed  In  full  conformity  with  the 
written  agre«nent  without  intendhig  or  ocnfc- 
trivlng  or  designing  to  mislead,  deceive,  over- 
reach, swindle,  or  defraud  defmdant,  and 
without  In  fact  misleading,  deceiving,  orez^ 
reaching,  swindling,  or  defrauding  the  de- 
fendant; and  that  Tarpegr  did  convey  all  the 
property  whleb  he  had  ever  agreed  to  eon- 
or  had  ever  represented  that  he  would 
conv^.  Proceeding  next  to  de  trial  of  the 
legal  issues,  s  Jury  was  impaneled-  Plaintiff 
made  pnxtf  of  the  legal  title.  The  court, 
however,  r^sed  to  admit  most  ot  the  evi- 
dence oflOTCd  the  defendant,  up(m  the 
ground  that  he  was  "equitably  estopped," 
and  Instructed  the  Jury  to  return  a  vordlct 
for  the  plalntlfr,  which  It  did,  flxfaig  the  ren- 
tal value  of  the  property  during  the  time  of 
Its  detention  at  Vl,7Tai2.  Judgment  follow- 
ed for  plaintiff,  and  fnnn  that  Judgment  and 
from  an  order  drying  a  motion  for  A  new 
trial  defendant  appeals. 

Appellants*  first  complaint  Is  as  to  the  ml- 
tng  of  the  court  In  admitting  John  Tftrpey  as 
plaintiff  In  the  action  under  an  order  sub- 
stltntlng  him  as  plaintiff  for  Winifred  Tar- 
pey  and  her  children,  who.  It  Is  asserted, 
never  appeared  in  the  action.  Herein  vari- 
ous contentions  are  raised,  as:  That  the  orig- 
inal action  was  by  the  termor  for  possession 
for  a  limited  term  of  years;  that  that  term 
had  long  expired  before  trial;  and  that  the 
action  was  thus  one  contemplated  by  section 
740,  Code  Civ.  Proc.,  where,  the  r^t  of 
possession  in  Cassln  having  terminated,  the 
Judgment  should  so  declare,  and,  at  the  ut- 
most, the  award  should  have  been  mec&y 
tot  damages  for  detwtion.  Agalni  It  Is 
urged  that  the  court  after  trial  of  the  issues 
in  the  Cassln  action,  and  when  defendant 
bad  moved  for  a  nonsuit,  of  Its  own  motion 
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first  called  In  Winifred  Tarpey  and  her  chil- 
dren, and,  upon  their  failure  to  appear,  al- 
lowed John  Tarpey  to  be  substituted  tor 
them.  It  Is  asserted  that;  If  treated  as  an 
intervener,  It  was  error  to  allow  him  to  ap- 
pear, and  that  it  was  error  also  to  allow  him 
to  appear  as  a  substitute  for  WlnlfMd  Tar- 
pey  and  her  chlidren,  who  had  never  ap 
peared.  But,  as  lias  beat  {minted  out,  Wini- 
fred Tarpey  by  her  affidavit  bad  so  connect 
ed  herself  with  Cassin'a  dalm  to  poesesslmi 
as  to  be  bound  by  whatever  Judjpnent  was 
rendered,  and  the  action  was  In  strictness 
one  to  determine  ber  title,  Gonvoilait  as 
was  the  commourlaw  action  of  e]ectm»t  un- 
der  the  ancient  practice  for  the  determina- 
tion of  title  to  land,  in  this  state  wh««  equi- 
ty and  law  are  administered  in  the  soma 
forum  and  undw  a  single  pleading  where  en 
actltm  to  quiet  title  or  to  determine  oonfllct- 
Ing  claims  to  real  estate  may  be  brou^t  In- 
differently by  one  In  or  out  of  possosslwi, 
the  utility  of  sndi  an  action  no  longer  extsts, 
and  Its  legal  flcthms,  admirable  as  they  were 
under  comnum-iaw  procedure,  serve  but  as 
matters  of  embarrassment  under  our  code 
procedure,  where  every  action  should  be 
prosecuted  In  the  name  of  the  real  party  In 
Interest  But  it  may  not  be  said  tliat  the 
court  erred  In  permitting  Tarpey  to  appear 
as  piaiTitHf  The  coDunracement  of  Casein's 
action  IntBTfered  with  the  running  of  the 
;itatnte  ot  limitations  in  tevor  of  Nldiolson, 
and  as  Mrs.  Tarpey  would  have  bod  the  un- 
doubted ri^t  to  have  appeared  as  idolntlfl 
with  Oudn  to  protect  her  tenantrs  posses- 
slmi,  or  to  have  appeared  skate  to  have  es- 
tablished bw  own  rii^t  of  possession,  so 
plaintiff  John  TUp^,  bavhig  succeeded,  as 
he  pleads,  to  the  rl^t  of  Mrs.  Winifred  Tar- 
pey, Is  hlms^  entiUed  to  appear  In  person 
and  prosecute  the  action.  BspedaUy  is  this 
so  where  a  tumor's  ligtt  <a  possesslfm  has 
long  since  expired  and  no  Judgm«it  f(v  pos- 
session could  therefore  be  given  to  tiie  nom- 
inal plaintiff  (Cassbi),  und»  sectloa  74<^ 
Code  Glv.  Proc.,  no  matter  how  .  completely 
the  right  to  such  possession  daring  the  twm 
of  Us  lease  might  have  been  established. 
And,  while  upon  this  subject.  It  may  be  add- 
ed that  the  presumption  Is,  staice  Cassln  was 
never  in  possesidoQ  during  the  torn  erf  Us 
lease,  that  he  did  not  pay,  as  he  would  not 
have  been  obliged  to  pay,  rait  to  bis  land- 
lord. If  John  Tarpey  shall  prevail  In  the 
action,  the  resultant  damages  tot  the  value 
of  the  use  and  occupation  during  the  p«Iod 
of  Oie  unlawful  ^tetention  are  pnyierly  aword- 
oUe  to  him.  It  is  perhaps  unnecessary  to 
add  that  Jtiin  Tarpey,  as  plaintiff,  must 
prevail  by  virtue  of  the  title  to  which  he 
succeeded  fnnn  Mrs.  Winifred  Tarpey,  and 
not  by  virtue  of  any  other  UQe  disconnected 
with  that  whldi  was  ossvted  in  the  original 
action.  In  this  connection  a^itilante  arguft 
that  Matthew  Tarpey  In  his  lifetime  owned 
an  undivided  seven-eighths  of  the  rsncho, 
that  upon  Us  death  one-half  of  that  seven- 
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eighths  was  derlaed,  and  dlstrlbtited  to  his 
wlf^  and  the  other  moiety  to  hla  children, 
and  that,  as  tiw  leaae  was  made  hy  Mra. 
Tarpey  alone,  there  Is  In  litigation  the  title 
only  to  one-half  of  eeTen-elghths;  bat  the 
CasBln  action,  with  which  Mrs.  Tarpey  con- 
nected herself,  was  an  action  for  the  posses- 
sion of  all  the  property,  and  when  one  of 
aereral  tenants  In  common  recovers  Jndg- 
ment  in  ejectment  against  an  adrerse  claim- 
ant the  Judgment  determlnee  the  right  of  pos- 
session of  the  whole  of  the  pmnises,  and  the 
recoTeiy  of  pMsession  mider  the  Jtidgment 
relates  to  the  commencement  of  the  action, 
80  that,  In  contemplation  of  law,  the  plaintiff 
most  be  considered  in  possession  of  the  whole 
pronlses  aa  of  that  date,  and  the  effect  of 
the  zecovery  Inures  to  the  benefit  of  oUier 
co-tenants  not  suing,  so  as  to  prevent  the 
acqnlsition  of  title,  advme  possession 
against  them  pending  the  action.  Newman 
T.  Bank  of  Callfomta,  80  Cal.  868,  22  Paa 
261.  6  li.  IL  A.  467,  13  Am.  St  Bep.  169. 

It  is  to  be  remembered  that  defendant 
Nicholson  had  pleaded  title  by  adverse  pos- 
session to  Gassln's  complaint,  alleging  such 
possession  to  have  been  continuous  from  the 
year  1867.  He  entered  the  same  plea  to  the 
complaint  of  John  Tarpey.  All  evidence  un- 
der this  plea  was  ruled  out  upon  trial  before 
the  Jury,  upon  the  ground,  as  has  been  stat- 
ed, that  the  defendant  was  equitably  estop- 
ped. Upon  this  the  record  discloses  the  fol- 
lowing: Objection  was  made  to  a  question 
asked  of  defendant  Nicholson.  The  court 
requested  the  defradante*  counsel  to  state 
the  purpose  of  the  testimony.  He  respond- 
ed: "It  la  for  the  purpose  of  showing  our 
ownership  and  title  to  the  land  In  dispute 
and  of  our  right  to  the  possession  of  It.  It 
la  for  the  purpose  of  giving  support  to  the 
plea  of  the  statute  of  limitations  and  to  our 
title  by  prescription,  and  also  for  the  pur- 
I>oees,  generally,  of  showing  our  title  to  the 
land  and  our  right  to  the  possession  of  the 
land.  Mr.  Delmas:  Then,  I  am  prepared  to 
ai^ue  that  question,  if  your  honor  please. 
No  evidence  of  that  kind  is  admissible  In  this 
case,  and  the  defendant  Is  estopped  from  In- 
troducing it;  estopped  bis  pleadings  and 
by  his  own  conduct  The  Court:  I  think, 
gentlemen,  that  the  rule  of  equitable  ea top- 
pel  will  have  to  apply  In  this  case,  l^e  ob- 
jection will  be  sustained."  Counsel  for  ap- 
pellants then,  amongst  other  specific  offers, 
made  the  following:  "Now,  I  otter  to  prove 
that  the  defendant  ftfurdock  Nicholson  from 
the  month  of  June,  1867,  to  July  11,  1879, 
was  In  the  actual,  continuous,  exduslve,  hos- 
tile, and  adverse  possession  of  the  lands  In 
dispute,  holding  and  claiming  the  same 
against  Mtcbael  Oassln,  the  plaintiff,  and 
against  the  world.  I  further  offer  to  prove 
that  Murdoch  NidiolBon,  the  defendant  In 
this  case,  during  this  period  subjected  the 
premises  and  ianda  in  dispute  to  his  will  and 
dominion  and  exercised  acts  of  ownonship 
over  the  same.  I  further  ofller  to  prove  that 

sepsis 


during  this  period  just  named,  and  the  whole 
of  it,  he  used  the  premises  In  dispute  for 
fuel,  also  for  fencing  and  timber,  also  for 
wood,  also  for  posture,  also  for  the  ordinary 
use  of  the  occupant  and  also  for  the  uses 
that  land^  contiguous  to  these  lands  w^e 
used,  and  in  the  usual  way  of  land  surround- 
ing these  lands."  To  each  and  all  of  these 
offers  the  plaintiff  objected  upon  the  grounds 
above  stated,  and  the  court  sustained  the  ob- 
jection. Wherein  an  equitable  estoppel  had 
arisen  against  the  defendant  so  as  to  pre- 
vent him  from  proving.  If  he  was  able  to  do 
so,  his  prescriptive  title  antedating  the  com- 
mencement of  the  action,  la  not  made  plain. 
It  Is  true  that  In  the  trial  of  the  equitable 
defense  the  court  found  as  above  indicated, 
but  those  findings  and  that  determination 
could  not  be  used  to  prevent  the  defendant 
from  Introducing  all  pertinent  evidence  upon 
the  subject  of  the  legal  titie  which  he  claim- 
ed. Thus,  In  his  legal  defense,  defendant 
was  entiUed  to  show  before  the  Jury  under 
his  plea  that  he  had  entered  Into  possession 
under  a  written  Instrument  and  had  contin- 
ued to  hold  that  possession  under  claim  of 
right  and  In  hostility  to  all  the  world,  the 
facts  and  circumstances  which  were  at  the 
initiation  of  his  possession.  He  was  entitied 
to  establish  the  written  agreement  between 
himself  and  Tarpey,  that  that  agreement  had 
been  fully  executed,  and,  upon  proof  of  Its 
destruction,  he  was  entitled  to  show  the  con- 
teats  of  the  agreement.  The  fact  that  In 
making  this  proof  the  testimony  would  go  to 
the  asserted  fraud  of  Tarpey,  against  the 
existence  of  which  fraud  the  court,  In  de- 
termining the  equitable  Issues,  had  found 
adversely  to  defendant,  could  not  deprive 
him  of  the  right  to  present  the  same  facts 
and  circumstances  to  the  Jury,  not  as  seek- 
ing at  their  hands  any  equitable  relief,  but 
as  showing,  If  his  evidence  was  believed,  the 
clrcumstences  of  his  entry,  tiiat  It  was  In 
good  faith,  and  that  it  was  under  a  written 
instrument  Defendant  had  pleaded  adverse 
possession  under  section  323,  Oode  Clv.  Proc. 
If  he  were  not  permitted  to  prove,  as  he  had 
pleaded,  that  he  had  entered  under  a  writ- 
ten Instrument,  he  would  have  to  estebUsh 
an  adverse  holding  under  sections  324  and 
328,  Oode  CTv.  Proc,  an  occupancy,  use,  and 
holding  very  different  from  that  required  of 
one  who  claims  title  founded  upon  a  written 
Instrument  If  the  court's  ruling  therefore 
was  based  on  the  belief  that  the  findings  In 
the  equitable  defense  having  been  adverse 
to  defendant  he  was  estopped  from  offering 
proof  of  any  of  these  matters,  in  support  of 
the  legal  title  which  he  was  seeking  to  es- 
tebllsh  before  the  jury,  the  answer  already 
made  dls[>oses  of  the  proposition.  He  was 
tiot  urging  an  equitable  defense  before  the 
jury,  but  he  was  seeking  to  show  the  nature 
of  his  adverse  possession.  In  showing  this 
It  was  pertinent  and  proper  for  him  to  prove 
how  that  possession  was  Initiated  and  upon 
what  it  was  based,  and  In  doing  this  It  mat- 
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tered  not  tbat  tbe  evidence  tending  to  estab- 
lish hlB  alleged  entry  under  a  written  in- 
stmment  went  likewise  to  tbe  alleged  fraud 
ot  Tarp^.  Tlie  ^xaj  was  not  called  npon  to 
pass  npon  the  Issue  of  fraud,  bat  It  was  en- 
titled. In  con^derlDg  the  claim  of  adverse 
poBses^on  set  up  by  defendant,  to  be  Inform- 
ed of  the  character  and  circumstances  of  his 
entr7,  as  well  as  of  <tbe  character  and  clr- 
cumstanoBB  of  his  continued  poBsesslon  aftex 
entrj. 

The  only  other  foands.tlon  for  this  ruling 
of  equitable  estoppel  is  based  upon  the  doc> 
trine  that  a  vendee  Is  estopped  from  denying 
his  vendor's  title,  as  a  tenant  Is  estopped 
from  denying  his  landlord's  title.  This  doc- 
trine was  never  applied  between  vendor  and 
vendee  with  the  strictness  which,  upon  good 
reason,  obtains  in  the  case  of  landlord  and  ten- 
ant As  early  as  1822  Its  application  to  the 
vendee  was  doubted  by  Chief  Justice  Mar- 
shall. Bllghf  a  Lessee  v.  Rochester,  7  Wheat. 
634.  6  L.  Ed.  616.  He  says:  "The  propriety 
of  BpplylnfT  the  doctrines  between  lessor  and 
lessee  to  a  vendor  and  vendee  may  well  be 
doubted.  The  vendee  acquires  the  title  of 
the  vendor.  The  rights  of  the  vendor  are 
Intended  to  be  extinguished  by  the  sale,  and 
be  baa  no  continuing  Interest  In  the  mainte- 
nance of  his  title,  nnleas  be  should  be  called 
npon  In  consequence  of  some  covenant  or 
warranty  In  his  deed.  The  property  having 
become,  by  the  sale,  the  property  of  the  ven- 
dee, he  has  a  right  to  fortify  that  title  by 
the  purchase  of  any  other  which  may  pro- 
tect blm  In  the  quiet  enjoyment  ot  the  prem- 
ises. No  principle  of  morality  restrains  him 
from  doing  this,  nor  is  either  the  letter  or 
spirit  of  the  contract  violated  by  it  The 
only  controversy  which  ought  to  arise  be- 
tween him  and  the  vendor  respects  the  pay- 
ment of  the  purchase  money.  How  far  he 
may  be  bound  by  this,  by  law,  or  by  the  ob- 
ligations of  good  faith,  Is  a  question  de[>end- 
Ing  On  all  the  circumstances  of  the  case,  and 
In  deciding  It  all  these  circumstances  are 
examinable.  If  the  vendor  has  actually 
made  a  conveyance,  his  title  Is  ractingulAed, 
In  law  as  well  as  equll7,  and  It  will  not  be 
pretended  that  he  can  maintain  an  eject- 
ment. If  he  has  sold,  but  has  not  conveyed, 
the  contract  of  sale  binds  him-  to  convey,  un- 
less It  be  conditional.  If,  after  soch  con- 
tract be  brings  an  ejectment  for  the  land, 
he  violates  his  own  contract,  unless  the  con- 
dition be  broken  by  the  vendee,  and.  If  It  be, 
the  vendor  oi^ht  to  show  It"  Since  then, 
the  rule  and  doctrine  whl(A  Chief  Justice 
Marshall  expressed  as  being  the  tme  one  has 
received  universal  recognition.  It  still  is 
true  that  a  vendee  in  possession  under  an 
executory  contract  of  sale  Is  estopped  trom 
denying  the  vendor's  title,  for  the  same  rea- 
sons that  would  apply  in  the  case  of  a  ten- 
ant: but  whenever,  so  far  as  the  vendee  Is 
concerned,  the  contract  Is  executed,  from  the 


time  of  its  execution  the  vendee  may  assert 
his  adverse  possession  against  the  world,  In- 
<dadlng  blB  voidor.  "It  Is  a  rule  of  law  now 
nncontroverted  that,  where  the  vendee  under 
a  contract  or  apeement  to  purchase  land 
has  executed  or  pertoimed  tito  agreement  on 
blB  part,  bj  full  payment  of  the  pnrcbase 
money  bis  possession  from  that  time  becomes 
adverse  to  that  of  tlie  voidor,  having  gone 
Into  possession  primarily  under  the  agree- 
ment** Ambrose  t.  Huntington,  84  Or.  481, 
66  Pac.  51S;  2  Woods,  Limitations,  200.  And 
so  it  is  said  by  this  court  in  Fleishman  v. 
Wood.  1S6  Oal.  266,  67  Pac:  276,  speaUng  of 
the  defendant  la  possession:  "He  was  the 
owner  and  in  possession,  and,  if  he  had  re- 
mained in  possession  fbr  five  years  from 
and  after  the  completion  of  his  c<»itract  ^ 
would  have  acquired  the  legal  title  by  ad- 
verse possession."  If  the  case  of  Farlsh  v. 
Coon,  40  Cal.  33,  shall  be  deemed  to  announce 
a  contrary  doctrine,  it  must  be  considered 
overruled  by  the  later  and  better  authority. 

For  the  reasons  above  given,  and  under 
section  896,  Code  Civ.  Proc.,  J<rftm  Tarpey  be- 
ing a  proper  party  plalntlfF,  his  appearance 
did  not  so  change  the  action  as  to  necessitate 
a  transfer  of  the  trial  of  It  to  the  county 
in  which  the  land  was  situated.  The  action, 
having  been  pro[>erly  commenced  In  the 
district  court  was  properly  heard  and  deter- 
mined In  the  superior  court  of  Santa  Olara 
countar.  Watt  v.  Wright,  66  CaL  202,  S  Pac. 
91. 

No  other  matters  call  for  special  attention. 

For  the  foregoliv  reascm,  the  judgment 
and  order  are  reversed,  and  the  cause  re- 
manded. 


We  concur: 
OAN,  J. 


BBATTT,   a   J.;  LORI- 


PEOPLE  T.  WHALEN.    (Or.  1,440.) 

(Supreme  Court  of  California.    Nor.  4^  1908L 
Rehearing  Denied  Dec  4,  1908.) 

L  FAin  Pbrknsis  (i  49*)— SumoisiroT  ov 

EVIOENCE. 

Evidence,  in  a  prosecution  for  obtaininE 
mtmey  under  false  pretenses,  considered,  ana 
held  sufficient  to  du>w  an  actual  payment  of 
money  on  a  check  given  by  the  prosecuting  wit* 
noss  to  defendant 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Dec.  Dig.  i  43^*1 

2.  Criminal  Law  (I  787*)— Iwstsuotionb — 
Questions  or  Law  ob  Fact— DsnniTioir  o> 
Tbrus. 

In  a  prosecution  for  obtaining  money  undei 
Mse  pretenses,  by  lepresentiog  that  the  mio< 
of  a  corporation  in  which  defendant  sold  tb< 
prosecuting  witness  stock  was  a  {ally  developec 
mine,  an  instruction  as  to  what  In  general  woulc 
constitute  a  folly  developed  mine  was  not  ob 
jectionable  as  Instructing  on  a  question  ot  fstci 

[Ed.  Note.— For  other  cassi^  sea  Ciimlnal  Xa-tc 
Dee.  Dig.  I  737.*] 


*For  otbar  euM  sM  mus*  tople  and  sMtlon  NTJHBBB  In  Dm.  ft  Am.  DIs*.  1H7  to  date^  4k  Reportsr  Xnaexe 

Digilized  by 


Google 


PEOPLE  T.  WHALBN. 


196 


3.  WOUW  ARD  PHBASIS— "FUIXT  DEVELOPED 

To  constitute  a  "fully  developed  mine,"  it 
if  uH  oecesaary  that  the  mine  ahall  be  In  sach  a 
eooditiOD  that  the  metala  or  minerals  therein 
■ODCaiaed  may  be  extracted  with  profit  without 
fcrther  waste  work,  as  It  woald  be  "fully  de- 
itloped"  if  the  ore  wan  sufficiently  exposed  and 
ladf  for  extraction  to  permit  active  operations 
in  the  Fefular  course  of  mining,  although,  owing 
K)  the  barrenneas  of  the  ore,  it  would  be  im- 
ponible  to  work  it  with  profit 

4.  False  pRETEnsEs  (i  K!»)— iHSTBUonons— 
'•PuLi.T  Dkvei-oped  Mike." 

In  a  prosecution  for  obtaining  money  under 
bin  pretenses,  by  representing  that  the  mine  of 
I  corporation  in  which  defendant  sold  the  prose- 
ntiiig  witness  stock  was  a  fully  developed  mine, 
Ae  jn^  were  inatmcted  that  "a  'fully  developed 
ai&e'  IS  a  deposit  of  metals  or  minerals  wbose 
aDdR;groand  workg  or  developments  are  <rf  such 
u  extent  or  nature  as  to  pennit  of  the  extrac- 
rioi  of  tlie  metals  and  minerals  therein  con- 
taioed  with  profit  without  further  waste  work." 
Held,  that  tne  instruction,  though  incorrect  as 
k  general  pnqpoaition,  properly  defined  the  mean- 
ia*  vit  the  term  "fully  developed  mine"  as  used 
hr  deftaidaat  In  hl>  repxesentationa  to  the  prose- 
cnting  witness. 

[Bl  Note.— For  other  eaaei,  ns  False  Pretena- 
a,  Dec.  I>iK-  f  53L*] 

5.  CEOCnTAI.  lilW  d  820*)  — InSTBUOTTORS— 

Requests. 
Where  reQoested  instractlons  In  a  criminal 
pmsecDtion  are  Included  In  other  inBtmctiooa 
prai  by  the  oonrt,  It  is  not  error  to  refuse  the 
Rqimt. 

fOL  Note.— For  other  cases,  see  Criminal  Law, 
Cat  ZMc  I  2011 ;  Dec  Dig.  }  829.*] 

&  WmnCSSEa  (}  260*)— GBOBB-BXAHINATIOff. 

In  a  prosecution  for  obtaining  money  by 
bte  pretenses  as  to  the  valae  of  mining  stock 
M^d  by  defendant  to  the  proeecutlng  witness,  a 
BKter  ot  tlie  prosecuting  witness,  who  was  pres- 
et at  the  time  the  alleged  false  representations 
«eie  made,  in  giving  her  testimony,  was  allowed 
to  state  that  she  Sad  paid  a  certain  sam  for 
Boti  of  the  company  which  she  had  bought  at 
"ht  same  time,  and  payment  for  which  had  been 
cdnded  in  the  check  given  by  the  prosecatlng 
sitncas.  Held,  that  this  evidence  did  not  pnt  in 
asne  whether  she  had  been  decdved  by  defend- 
u^s  false  representations,  and  hence  it  was 
r-nqwr  to  refuse  to  allow  her  to  be  croas-exam- 
red  as  to  whether  she  believed  the  representa- 
dcBs,  and  to  elidt  other  facts  immaterial  except 
9s  the  theory  tliat  defendant  was  on  trial  tor 
obtaining  money  from  her. 

:i3d.  Note.--For  other  cMes,  see  Witnesses, 
Dm.  Die  S  260.*J 

*  CanciivAi.  IJAW  a  871*>— Etidxkcb— Otheb 

OfFEirSEB. 

In  a  prosecatlon  for  obtidniiv  money  under 
EUie  premises,  evidence  that  defendant,  prior  to 
^  transaction.  In  controversy,  had  made  sub- 
^jBtiallT  the  same  representations  to  other 
ptaooM  in  &n  endeavor  to  sell  them  stock  in  the 
(CM  company  In  which  he  sold  the  proeecuting 
vitaess  stock.  Is  admissible  to  show  that  defeno- 
i=t  was  aware  of  the  falsity  of  liis  statements, 
isA  that,  knowing  them  to  be  fillse,  ha  made 
'•i^  wiu  intent  to  deceive. 

[Ed.  Note. — ^For  other  cases,  see  Criminal  Law, 
r<Bt  Dig.  Si  S30-8S2;  Dee.  Dig.  S  371*1 
4  CsncnrAZ.  Law  (f  419*)— BnmiTCB— Docir- 

VEnABT  BVTDKHOB— PBITATS  WBITinQS— 

CtxrsTSCATWB  or  Absateb. 
In  a  prosecution  for  obtaining  money  under 
fahi  pntoises  as  to  the  value  of  a  mine,  It  was 
BMn  br  a  witDSBB  that  he  had  taken  ore  from 
^  ndnc,  had  girea  It  to  an  assayer  to  Im  as- 


sayed, and  had  received  from  the  assayer  certain 
certificates  stating  the  result.  The  assayer  was 
not  produced,  aoa  no  evidence  of  the  correct- 
ness of  the  certificates  was  furnished.  SM, 
that  the  certificates  were  not  admissible  in  evi- 
dence, as  they  were  not  of  an  official  character, 
but  mere  private  statements,  of  no  hl|^r  valae 
than  other  hearsay  evidence. 

[EM.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  K  419.*] 

0.  GBDcinAL  Law  ({  41^)— EviDinoi— Hbab- 

8AT. 

In  a  prosecution  for  obtaining  money  nn- 
der  false  pretenses  as  to  the  value  of  a  mine, 
testimtHiy  of  a  witness,  that  assays  of  ore  taken 
from  the  mine  were  made  in  his  assaying  estab- 
lishment was  not  admisaible,  where  the  assays 
were  not  made  by  him  or  under  his  supervisloii, 
and  be  had  no  pexsooal  knowledge  as  to  thdr 
correctness. 

[Ed.  Note.— For  otlier  casas,  see  CKiminal  Law, 
Dec.  Dig.  I  419.*] 

In  Bank.  Appeal  from  Superior  Court, 
Bacramento  County;  D.  C.  Hart,  Judge. 

William  Whalen  was  convicted  of  obtain- 
ing money  under  false  ptetenses,  and  he  ap- 
peals. Affirmed. 

Rehearing  denied  in  bank;  Beatty,  0.  J., 
dissenting. 

Henry  C.  Ross  for  appellant  U.  S.  Webb. 
Atty.  Gen.,  and  J.  Charlea  Jone^  Deputy  Atty. 
Gen.,  for  the  People. 

SHAW.  J.  The  defOidant  was  tried  and 
convicted  upon  a  charge  of  having  by  talae 
pretenses  obtained  the  som  of  $1,000  of  law- 
fal  money  from  one  XJrilda  H.  Martin. 

It  is  claimed  that  there  was  no  proof  that 
any  money  was  actually  obtained  by  the 
defoidant  It  appeared  from  the  testimony 
of  Mrs.  Martin,  the  prosecuting  witness,  that 
she  and  her  alater,  Mrs.  Francis  H.  Blartin, 
were  Induced  to  buy  of  the  defendant  100 
shares  of  stock  In  the  United  States  Mining 
A  Smelting  Company,  the  sister  takhig  20 
shares  of  stock  at  the  inrlce  of  |200,  and  the 
prosecuting  witnera  80  shares  at  the  price 
of  91,000.-  and  that  the  prosecuting  witness 
gave  him  a  check  im  a  bank  In  New  York 
for  $1,200,  In  jmyment  for  the  100  shares, 
$200  of  the  amount  being  loaned  by  her  to 
her  sister  for  that  purpose.  It  may  be 
conceded  that,  If  nothing  more  had  been 
shown  than  the  giving  of  the  check,  It  would 
not  prove  the  charge  of  having  obtained 
money;  but  we  think  the  jury  were  fairly 
justified  In  concluding  from  tiie  entire  evi- 
dence that  the  check  tbaa  given  was  cashed 
by  tiie  defendant  and  the  money  obtained 
thereon.  The  two  sisters  both  testified  upon 
the  trial,  and  both  expressly  stated,  that 
they  paid  him  $1,200  in  money,  and  that 
they  had  "Invested"  in  the  stock.  The  prose- 
cuting witness  said:  "Up  to  January,  1906, 
I  fully  believed  these  mines  to  be  worth 
every  dollar  I  had  put  Into  them."  The 
check  was  given  on  May  8,  1905.  The  de- 
fendant remained  In  Sacramento,  where 
this  transaction  occurred,  for  several  weeks 
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thereaftw,  and,  wblle  Qiere,  hired  men  to 
go  wltb  him  to  the  mines,  which  were  in 
the  itato  q£  Nevada,  and  for  more  than  six 
fflontbi  thereafter  he  was  In  chai^  of  the 
affairs  of  the  mining  company,  either  at 
the  minea  or  In  Sacramento.  During  thia 
time  the  two  Bisters  resided  In  Sacramento 
and  were  associating  with  other  atodEholden 
in  the  company  to  whom  the  defendant  liad 
■ok)  other  stock.  There  was  nothing  dis- 
closed by  the  eridence  to  indicate  that  the 
defendant  experienced  any  dlfflcnlty  or  de- 
lay in  obtaining  payment  of  the  dieck.  Hie 
facte  concerning  the  paynioit  ot  the  m(mey 
were  all  ^Icited  upon  the  examination  in 
chief  of  the  two  witnesses.  There  was  no 
cross-examination  on  that  subject,  nor  any 
attempt,  at  any  atege  of  the  case,  to  show 
that  the  check  had  not  been  paid  in  the 
usual  course  of  busineas.  Under  tiieae  dr^ 
cumstances,  the  Jury  were  Justlfled  in  con- 
struing ttie  testimony  of  the  proeecnting 
witness  and  ber  sister  to  mean  that  the  mon- 
ey  called  for  1^  the  chec^  had  actually  been 
paid. 

It  is  claimed  that  the  following  Instruc- 
tion by  the  court  was  erroneous:  "A  fully 
developed  mine*  Is  a  deposit  ct  metels  or 
minerals  whose  underground  works  or  de- 
velopmente  are  of  such  an  extent  and  na- 
ture as  to  permit  of  the  extraction  of  the 
metals  and  minerals  therein  contained  with 
profit  without  further  waste  work."  l%e 
claim  Is  that  the  question  whether  or  not 
the  mines  were  fully  developed  Is  a  ques- 
tion of  fact  to  be  decided  by  the  jury,  and 
also  that.  If  It  Is  a  question  of  law,  the 
instruction  was  erroneous  In  stating  that  It 
was  necessary,  In  order  for  a  mine  to  be 
fully  developed,  that  it  be  susceptible  ot  be- 
ing worked  with  pro&t  We  tblnk  the  ques- 
tion as  to  what  In  general  would  constitute 
a  fully  developed  mine  was  one  upon  which 
the  court  might  well  instruct  the  Jury,  and 
that,  if  the  Instruction  was  not  otherwise 
objectionable.  It  Is  not  so  because  of  Its  be- 
ing an  Instruction  upon  a  question  of  fact 
Upon  the  other  proposition.  It  may  be  con- 
ceded that  If  the  instruction  Is  token  alone, 
without  reference  to  the  facte  of  the  case 
or  the  crime  involved,  and  as  an  abstract 
proposition.  It  would  be  erroneous.  A  mine 
composed  of  ore  containing  so  little  precious 
metel  that  it  would  not  pay  for  the  m^ 
crushing  of  the  rock  after  It  was  taken  out 
might  nevertheless  be  fully  developed  In  the 
sense  that  the  oro,  such  as  It  was,  would 
be  sufficiently  exposed  and  ready  for  extrac- 
tion to  permit  active  operations  In  the  reg- 
ular course  of  mining  to  begin,  and  in  such 
condition  It  might  be  said  to  be  fully  de- 
veloped, and  yet.  owing  to  the  barrenness 
of  the  ora,  it  would  be  Impossible  to  work 
It  with  profit.  But  an  instruction  may  be 
Incorrect  as  an  abstract  or  general  proposi- 
tion, and  yet  not  erroneous  or  Injurious  when 
considered  In  connection  with  the  particular 
case  and  the  facto  to  whldi  it  relates.  The 
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stotement  that  the  mines  were  folly  develc^ 
ed  was  made,  as  Is  alleged,  to  Induce  the 
prosecuting  witness  to  buy  stock  of  the  com- 
pany to  which  the  mines  hcOonged,  and  it  la 
in  this  connection  that  the  meaning  of  the 
expression  must  be  considered.  Such  a  state- 
ment, made  tor  such  a  purpose  and  in  con- 
nection with  nch  a  propoaltlon,  would  imply 
that  tiie  ores  of  the  mines  refnred  to 
of  BOdi  value  that  proflteUe  mining  opera- 
tions could  be  immediately  begun  thodn 
without  further  preparatory  work.  The  In* 
Btrnction  ther^ore  merely  expresses  in  laiw 
gnage  what  the  repreaeuteticm,  in  omneetion 
with  the  drcomstances  under  whldi  it  ii 
allied  to  have  been  made,  necessarily  im- 
plied.   The  Jury  was  folly  Instructed  to 
ttM  effect  that  it  must  appear  that  the  money 
waa  obtained  by  means  of  the  representetion 
or  representetions  charged  In  tlw  hifbrma- 
tion,  Ibe  charge  was  that  the  represoite- 
tlona  were  made  to  induce  the  prosecuting 
witness  to  buy  atoA  In  the  corporation  own- 
ing the  mines  and  pay  the  sum  of  a  thou- 
sand dollars  therefior,  and  that,  relying  there- 
on, the  prosecatlng  witness  did  buy  the  stock 
and  pay  the  money.    Taken  to  connection 
with  the  transacticm  to  whldi  the  represen- 
totfon  was  made,  the  instruction  properly 
defines  the  meaning  of  the  term  *^ly  de- 
veloped mtoe"  according  to  the  meantog  it 
must  have  been  totended  to  have  whea  it 
was  made  to  the  prosecuting  wltoess,  and. 
In  connection  with  the  other  Instructlonst 
was  a  correct  exposition  of  the  law. . 

It  Is  claimed  that  the  court  erred  in  re- 
fusing certain  Instructions  asked  by  the  de- 
fendant We  have  examined  the  Instruc- 
tions ^ven,  and  we  think  that  to  each  case 
where  a  proper  instruction  was  refused  tlie 
proposition  covered  thereby  was  included 
in  other  Instructions  given  by  the  court  In 
such  case  there  could  be  no  error  to  the  re- 
fusal complatoed  of. 

Mrs.  Francis  H.  Martin,  a  sister  of  the 
prosecuting  witness,  was  present  at  the  time 
the  allied  false  mlsrepresentetlons  were 
made  to  the  prosecuting  witness.  In  giving 
her  testimony,  she  was  allowed  to  stote  that 
she  herself  had  paid  $200  for  the  stock.  Xhla 
It  was  necessary  for  her  to  do  for  the  reason 
that  the  check  given  by  the  prosecuting  wit- 
ness tocluded  $200  in  pnyment  of  the  stock 
bought  by  Mrs.  Francis  H.  Martin,  and  in  or- 
der to  give  an  totelligent  narrative  of  what  oc- 
curred at  that  time  It  was  necessary  for  lier 
to  state  her  own  purchase.  Counsel  for  i3e- 
fendant  appear  to  have  conceived  the  ides 
that  this  put  In  Issue  <the  question  whetiiei 
or  not  Mrs.  Francis  H.  Martin  had  been  de 
celved  and  defrauded  by  the  false  representa 
tions  of  the  defendant  He  sought  in.  bij 
cross-examtoatlon  to  ascertain  wbether  oi 
not  she  herself  believed  the  representations 
and  also  to  elicit  other  facto  Immaterial  ex 
cept  upon  the  theory  that  the  defendant:  wa 
on  trial  for  obtaining  money  from  the  wll 
nesB  Mrs.  Francis  H.  Martin.  Tluae  question 
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were  sll  Immaterial  to  the  case  on  trial  and 
were  properiy  excluded  by  the  court 

BridoKe  was  siren  upon  the  trial  that 
the  d^endant,  prior  to  the  transaction  In  con- 
troversy, had  made  substantially  the  same 
representations  to  other  persons  In  an  en- 
deavor to  sell  to  them  stock  In  the  same 
ojnipany.  It  was  proper  for  the  court  to 
admit  evidence  of  this  character  to  show 
that  the  representations  were  not  Inadrert- 
eot,  but  were  deliberately  made,  with  know- 
ledge of  the  facts,  and  with  intent  to  de- 
ceive. "Evidence  of  similar  offenscB  Involv- 
Ing  the  making  of  other  false  representa- 
tiona  is  admissible  against  the  prisoner  to 
■bow  tbat  be  Is  aware  of  the  falsity  of  the 
itatanents  made  by  him  In  the  present  case, 
and  that,  knowing  th«n  to  be  false,  he  made 
them  with  the  intent  to  deceive."  State  v. 
Brlggs,  74  Kan.  382,  86  Pac.  449,  7  L.  E. 
A.  (N.  S.)  278.  See,  also,  People  v.  Gray, 
66  CaL  275,  5  Pac.  240;  People  v.  Neyce, 
86  Cal.  398,  24  Pac.  1091;  People  v.  McOlade, 
:39  CaL  70,  72  I^e.  000?  7  Bncy.  of  Elr.  627; 
12  Cya  406,  411;  1  Wlgmore,  §  S20. 

In  defense  it  was  shown  by  a  witness  nam- 
ed Haasett  that,  after  the  commission  of  the 
crime  charged,  be  had  taken  ore  from  these 
mines,  bad  given  It  to  the  assayer  to  be 
assayed  and  had  received  from  the  assayer 
certain  certUcates  stating  the  result,  a  copy 
of  which  he  gave  to  the  defendant  The  as- 
sayer was  not  iffodnced,  and  no  evldrace 
of  the  correctness  of  the  certificates  was 
famished.  Vor  the  purpose  of  proving  the 
Tilne  of  tlie  ore,  the  certificates  were  of- 
fered in  erldence  oh  this  testimony,  and  were 
Injected.  TtxlB  ruling  was  correct.  The  cer- 
ttflcates  were  not  of  an  official  character, 
bat  were  mere  private  statements,  and  in 
legal  contemplation  were  of  no  higher  value 
than  any  other  hearsay  testimony.  The 
suae  considerations  apply  to  the  refusal  of 
Tke  court  to  allow  the  witness  Thomas  Price 
to  testis  to  the  assays  afterwards  made  In 
Us  assaying  establishment,  but  not  made 
by  him  or  nnder  his  supervision,  and  not 
imHer  such  circumstances  that  he  had  any 
pcxsonal  knowledge  whether  they  were  cor- 
rect or  not. 

There  was  no  misconduct  on  the  part  of 
"^le  prosecuting  attorney  In  his  argument  to 
Jury.  BUS  meOiod  of  arraying  the  facts 
in  the  case,  as  he  claimed  them  to  he,  and 
^laets  wldfdi  he  claimed  to  be  matter  of  com- 
nsBB  knowledge,  could  not  have  misled  the 
Jmy  as  to  the  evidence  and  did  not  tran- 
scend the  limits  of  fair  argument 

Nommins  other  objections  to  rulings  made 
br  the  court  are  contained  In  the  brief  of 
anms^  and  but  slightly  argued.  They  all  re- 
jatcd  to  trivial  matters  not  worthy  of  further 
eoBment  In  general,  the  rulings  were  cor- 
rect and.  where  technically  oroneous,  they 
)  of  trifling  Importance  or  related  to  mat- 
taamatoial  to  the  case  and  whldi  could 


not  have  been  prejudicial  to  the  rights  of 
the  defendant 

The  Judgment  of  conviction  and  the  orders 
denying  motion  for  new  trial  and  the  motion 
In  arrest  of  Judgment  are  affirmed. 

We  concur:  HBNSHAW,  J.;  ANGEIr 
LOTTX.  J.;  SLOBS,  J. 


MTBR8  V.  HOI/rON.    (Civ.  585.) 
(Conrt  of  Appeal,  Second  District,  Gallfomla. 
Sept.  25,  1008.) 

1.  Appeal  ano  Bbbob  <S  108*)  —  Dicisions 
Bevibwablk. 

An  order  denying  defendant's  motion  to- 
strike  from  the  files  an  amended  complaint  filed 
by  direction  of  the  conrt  after  sabmiBaioD  of  (he 
canse  and  before  the  findlDgs  and  judgment  are 
signed  and  filed,  is  not  appealable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  1  704;  Dec.  Dig.  8  lOS.*] 

2.  Appeai.  and  Ebbob  (S  871*)  —  Eavirw  — 
QuBsnoRS  Gonbidbbbd. 

Where  an  exception  is  preserved  to  the  ml- 
Ing  of  the  ooort  In  denying  a  motion  to  strike 
an  amended  complaint  from  the  files,  the  ob- 
jection may  be  conaidered  on  appeal  from  the 
Judgmrat  roll,  where  it  is  brongot  up  by  a  bill 
of  exceptions. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
EJrror,  Dec.  Dig.  |  SH.*] 

8.  Pz±ADiNQ  (!  2S7*)  —  Aukndubnts  —  Coir- 

roBuiTT  TO  Pboofs. 

A  trial  coart  is  warranted  In  directing  an> 
amendment  to  the  pleading  to  conform  to  tiie 
proofs  after  submission,  wmb  necessary  to  pre- 
vent a  mistrial. 

[Ed.  Note.— For  other  cases,  see  Pleadingr 
Cent  Dig.  SI  603-619;  Dec  Dig.  I  287.*] 

4.  Plbadzro  (i  248*)— AucNnnnr  of  Coh- 

puiNT— New  Cause  or  Action. 

In  an  action  against  a  ourchaser  of  prop- 
erty by  one  who  had  a  pri<»  option  to  pur- 
chase for  a  smaller  amount  than  that  given  by 
defendant  plaintiff  allied  a  promise  of  defend- 
ant to  protect  him  In  the  matter  of  bis  com* 
mission,  and  prayed  jadgment  for  the  difference 
between  the  amount  of  his  option  and  the  sum- 
for  which  defendant  purchased.  In  an  amend- 
ed complaint,  plaintiff  alleged  the  same  pmn- 
ise  as  to  hie  commission,  ont  adced  Jadgm«it 
for  his  commission  to  be  measured  by  a  percent- 
age. Held,  that  the  amended  com^aint  did  not 
state  a  new  cause  of  action. 

[EU.  Note.— For  other  cases,  see  Jneadlng, 
Gent  Dig.  H  68fr-70»;  Dee.  Dig.  I  24a*] 

6.  WOBK  AND  IiABOB  (f  2*)— AMOUNT  OF  Sx- 

COVEBT. 

In  the  absence  of  an  express  contract  as  to- 
comiwnsatioD,  the  Implied  promise  Is  to  jiay 
what  the  service  is  reasonably  worth. 

[E!d.  Note.— For  other  cases,  see  Vfxak  and< 
Labor,  Dec  Dig.  |  2.*] 

6.  Tbiax  (8  896*>— Tbial  By  Coubt— Plead- 

IHOS  TO  SUPPOBT  FinniKOS. 

In  an  action  against  the  purchaser  of  prop- 
erty by  one  holding  a  prior  option  to  purchase 
to  recover  commissions,  the  admissicHi  In  the- 
answer  tbat  defendant  believed  that  ^aintiffi 
was  getting  the  ordinary  commissions,  not  ex- 
ceeding 10  per  cent,  Is  not  emfficlent  to  support 
a  finding  that  the  reasonable  value  of  the  serv- 
ice was  fl.200,  and  it  is  not  material  thak 
there  was  an  allegation  in  an  amended  com- 
plaint tiiat  the  reasonable  value  ot  such  services- 
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U  $l,aOO,  whldi  auction  wu  oot  denied, 
Tthan  Midt  ollegmtloD  wu  made  for  tbe  pur- 
pose of  haviiiK  the  pleadlns  oanfoni  to  tbe 
prooL 

[Dd.  Note^For  otJier  cum,  eee  Trial,  Dec. 
7.  Apfbai,  and  Bbbob  (I  9S1*)  —  Pucamip- 

TIONS— FlNDINQS  01  COUBT. 

Where  there  is  an  allcfation  In  the  com- 
plaint and  a  flndiof  ti7  the  trial  eonrt  In  ac- 
cordance therewith,  ia  ttie  absuLoe  of  anything 
to  tbe  contTBiy  in  the  record,  the  appellate 
court  will  assume  tbKt  the  flndlng  wae  nap- 
ported  b7  OTidence. 

_[Bd.  Note.— For  other  caiM,  see  Appeal  and 
Brmr,  Gent  Dig.  1  87e2;  Dec.  Dig.  | 

Appeal  from  Superior  Court,  Lot  Angeles 
County;  W.  P.  James,  Judge. 

Action  by  Lee  R.  Myers  agalnet  a.  L. 
Holton.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

D.  P.  Hatch  and  Myron  WestOTcr,  for  ap- 
pellant Andrew  O.  Park,  Theodore  Q.  Park, 
and  T.  M.  McNamara,  for  respondent 

TAGGART.  J.  Appeal  from  Judgment  In 
favor  of  plalntlfF  from  an  order  denying  de- 
fendant's motion  for  a  new  trial  and  from 
an  order  denying  defendant's  motion  to 
strike  from  the  files  an  amended  complaint 
filed  by  direction  of  the  court  aftw  submis- 
sion of  the  cause  and  before  the  findings  and 
Judgment  were  signed  and  filed. 

The  last  order  Is  not  an  appealaUe  one; 
but,  an  exertion  having  be^  preser^'ed  to 
the  ruling  of  the  court  the  mattra  la  before 
us  by  bill  of  exertions  on  the  appeal  from 
the  Judgmeut  rolL  We  see  no  wror  In  deny- 
ing the  motion  to  strike  out  Not  only  Is  the 
trial  court  warranted  in  directing  an  amend- 
ment to  the  pleading  to  conform  to  tbe 
proofs  after  Bntnnlaslon,  but  the  court  should 
do  so  when  It  Is  necessary  to  prevent  a  mls- 
iTlal.  Hancock  v.  Board,  140  Cal.  B54,  74 
Pac.  44;  Hedstrom  v.  Union  Trust  Ca,  94 
Pac.  386.  There  Is  nothing  In  the  bill  of  ex- 
ceptions  showing  that  the  amended  complaint 
does  not  conform  to  the  evidence  Introduced, 
and  the  same  facts  and  promise  are  counted 
upon  In  the  amended  complaint  that  are  al- 
leged Is  the  original  complaint  The  right 
to  recover  rests  up<Hi  the  same  breach  of  the 
same  contract  People's  Lumber  Co.  v.  Gli- 
lard,  5  Cal.  App.  440,  90  Pac.  S60k 

In  both  complaints  the  plaintiff  relies  upon 
the  promise  of  the  defendant  "to  protect  him 
In  the  matter  of  his  commlsdon,"  because 
the  defendant  purchased  the  properly  on 
which  plaintiff  held  an  <^on.  In  the  first 
complaint  tbe  amount  prayed  tai  Is  93.500. 
the  difference  betwem  the  amount  of  his  op- 
tion and  the  sum  for  whlcb  defendant  pur- 
chased the  propOT^.  In  the  second,  tiie  com- 
mlsslm  sued  for  Is  measured  by  a  percen- 
taga  This  is  not  the  statement  of  a  new 
cause  of  action. 

The  writings  set  forth  in  tbe  complaint 
satisfy  the  provisions  of  the  statute  of  frauds 


as  an  acknowledgment  ot  th»  anqtloymmt  ct 
plaintiff.  Th^  show  soffldent  recognition  . 
of  his  agency  imder  sobdlvldon  6  of  section 
1624  of  the  €8vU  Oode  to  sui^orC  an  action 
for  commlsstons.  Knuwdy  t.  Merl^l  (Cal. 
App.)  97  Pac.  8L 

The  writing  upon  which  plaintiff  relies  as 
a  promise  to  pay  hla  commissions  does  not 
specify  either  an  amount  or  a  percentage  to 
be  paiA.    The  answw  to  the  original  com- 
plaint (tbere  was  no  answer  to  the  amended 
complaint)  avers  that  defendant  believed 
that  plaintiff  was  getting  tbe  ordinary  oom- 
misslons  sudi  as  are  customarily  paid  in 
sales  of  the  diaractw  then  being  made  by 
plaintiff,  to  wit  not  In  excess  of  10  per  cent 
of  the  porchase  price.  In  the  amended  com- 
plaint it  is  alleged  that  nbe  defendant  un- 
derstood that  he  had  bound  hims^  and  was 
to  pay  to  the  said  plaintiff  in  case  of  pur- 
chase of  said  property  by  himself,  or  his  as- 
signs, the  sum  of  10  jwr  cent  upon  the  pur- 
chase price  thereof,  to  wit;  the  sum  of  $1,- 
200.   That  the  said  sum   *   *    *   Is  and 
was  a  rea8<mable  sidn  fW  the  servloeB  ren- 
dered," eta    TIM  findings  of  the  court  in 
this  respect  are  In  substantially  the  same 
language.    The  bill  of  exceptions  contains 
this  statement:  **There  was  no  evidence  in- 
troduced as  to  what  the  reaatmable  mai^et 
valne  of  the  services  so  rendered  by  plalntitE 
would  be  or  was  at  the  time  the  same  were 
rendered.   The  evidence  did  show  tbe  kind 
and  character  of  the  services  so  rendered, 
but  no  witness  or  witnesses  testis  as  to 
what  would  be  the  reasonable  value  of  such 
services."    The  ccmtract  of  employment  of 
plaintiff  provides  for  neither  a  sum  certain 
nor  a  method  by  which  a  certain  sum  can  be 
arrived  at  by  computation.   In  the  absence 
of  an  express  contract  as  to  compensation, 
the  implied  promise  Is  to  pay  what  the  serv- 
ice Is  reasonably  worth.   Kennedy  v.  Mer- 
Ickel,  supra.   The  admission  In  tbe  answer 
that  defendant  believed  that  the  plaintiff 
was  getting  the  ordinary  commissions  not 
exceeding  10  per  cent,  is  not  sufficient  to 
support  the  finding  that  the  reasonable  value 
of  tbe  service  was  91.200.   Keither  Is  it  ma- 
terial In  this  connection  that  the  allegation 
in  tbe  amended  complaint  that  the  reason- 
able value  ot  such  services  Is  91.200  is  unde- 
nled.  This  allegation  was  made  for  the  pur- 
pose of  having  the  pleading  conform  to  tlie 
proof.  Such  amoidments  are  not  Intended  to 
frame  Issues  for  trial,  but  are  made  upon  the 
supposition  that  the  Issues  therein  have  al- 
ready been  tried.  Hedstrom  v.  Union  Trust 
Ca.  supra;   McDoi]«ald  r.  Argonant;  117 
Gal.  95,  48  Pac.  1021. 

Respondent  craitends,  however,  that,  even 
though  there  be  no  eridoice  to  sustain  a. 
finding  as  to  the  reasonable  value  of  plain- 
tiff's service;  the  finding  above  quoted  to  iibe 
effect  that  defmdant,  at  the  time  he  execut- 
ed the  writing  agreeing  to  protect  plaintiff  Iq. 
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hli  commlflBions,  imdentood  (thereby)  that 
be  bid  bOQDd  himself  and  was  to  pay  to  the 
tald  plaintiff  •  •  *  the  sum  of  $1,200,  Is 
lofflcfait  to  sustain  the  judgment  This  is 
iDeged  and  found,  and.  In  the  absence  of 
uytMng  to  the  contrary  In  the  record,  we 
nint  annme  It  was  supported  by  the  evl- 
deDc&  Padflc  Pav.  Co.  t.  Mowbray,  127  OaL 
1,  59  Pae.  206.  While  such  words  as  "the 
defradant  understood"  are  generally  to  be 
rtsarded  as  mere  deductions  or  conclusions 
Khm  tbey  appear  In  the  testimony  of  a  wit- 
ness, If  the  trial  court  finds  therefrom  that 
u  express  contract  was  made  between  the 
pirties,  such  finding  will  not  be  disturbed  or 
qoesUoDed  on  appeal.  This  court  will  al- 
nys  assume  that  the  trial  court  made  an  in- 
rerence  of  fact  to  support  the  judgment,  rath- 
er than  one  which  would  not,  and,  If  any  In- 
fer«ice  of  fact  could  hare  been  made  from 
the  CTldenc©  by  the  trial  court  that  would 
lOHmrt  the  judgment.  It  will  be  presumed 
that  it  made  such  inference.  Grtffln  t.  Pa- 
dflc E.  Ry.  Co.,  1  Cal.  App.  676.  82  Pac.  1064. 
He  Judgment  finds  snffldent  support  In  this 

It  l8  not  necessary  to  consider  the  objec- 
tioDs  of  respondent  to  the  bill  of  exceptions 
ih»t  it  does  not  conform  to  the  requirements 
"t  section  648  of  the  Code  of  Civil  Proce- 
dnre.  No  reason  Is  assigned  for  this  contrai- 
ticn  and  none  su^ests  itself  upon  an  inspec- 
tion of  the  record. 

Jn^rment  and  order  alBrmed. 

Te  amcor:   ALLEN,  P.  X;  SHAW^  J. 


PEOPLE  T.  PATINO.    (Cr.  97.) 
(Cmrt  of  Appeal,  Second  District,  California. 
Oct.  6,  1908.) 

C^naNAL  Law  (I  829*)— iNSTBDonoKa— Fbe- 
scitFnoir  orr  IniroosiTcx. 
It  was  not  prejudicial  error  to  refuse  to 
1     iMtnict  that  the  jury  mast,  if  poastble,  reconcile 
I     tat  eridence  with  the  preeumption  of  accuied'a 
I     imocence,  where  the  court  instructed,  in  the 
^i«nage  of  Pen.  Code,  S  1096.  that  accused  Is 
presamed  to  be  Innocent  until  the  contrary  is 
Ptored,  and  that  In  a  case  of  reasonable  donbt 
»-  is  entitled  to  acquittal. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Uw,  Cent  Dig.  |  2011 ;  Dec.  Dig.  |  829.*] 

.      Appeal  from  Superior  Court,  Orange  Coun- 
ty; Z.  B.  West  Judge. 

Charles  Patlno  was  convicted  of  grand 
'■KQiT,  and  he  appeals  from  the  judgment  of 
anrlctlonf  from  decisions  refusing  to  va- 
3te  the  Information  and  disallowing  a  de- 
!sma,  and  from  an  order  denying  a  new 
trill  Afllxmed. 

Orde  Bishop  and  A.  B,  Holsbm.  few  aivel- 
lut  U.  B.  Webbk  Atl7<  Oml,  and  Oec^ 
Beebe,  Depn^  Atty.  Oen.,  for  the  People. 

TAGGART,  J.   Information  for  grand  lar^ 
with  charge  of  prior  conviction  of  bur- 
^T7.  Four  appeals  are  designated  In  the 

*««iw 


notice  as  fbllows:  From  the  Judgment,  from 
the  decision  refusing  to  set  aside  the  Infor- 
mation, from  the  decision  disallowing  the  de- 
murrer, and  from  the  order  denying  defend- 
ant's motion  for  a  new  trial. 

But  one  question  Is  presented:  The  refusal 
of  the  trial  court  to  give,  at  defendant's  re- 
quest, an  Instmctltm  In  the  following  lan- 
guage: *The  jury  are  Instructed  that  the 
defendant  must  be  presumed  to  be  Innocent 
until  his  guilt  is  fully  established  by  legal 
evidence.  The  presumption  of  Innocence  pre- 
vails throughout  the  trial,  and  It  is  the  duty 
of  the  jury,  if  possible,  to  reconcile  the  evi- 
dence with  this  prestmiptlon."  It  Is  admitted 
by  appellant  that  flie  first  part  of  the  In- 
struction was  substantially  covered  by  the 
instruction  given  by  the  court  In  relation  to 
reasonable  doubt,  but  he  contends  that  the 
last  Claude  was  not.  Tbe  defendant  was  en* 
titled  to  have  the  jury  instructed  that  tbe 
law  was  as  declared  In  tbe  last  clause,  if 
they  were  not  so  informed  by  the  otber  in- 
structions girea  by  the  court  Tbe  jury  were 
bistructed.  In  tbe  language  of  section  1096 
of  the  Penal  Code,  that  "a  defendant  In  a 
criminal  case  la  presumed  to  be  innocent  un- 
til the  contrary  Is  proved,  and  in  case  of  a 
reasonable  doubt  whether  his  guilt  is  satis- 
factorily shown,  he  is  entitled  to  an  acquit- 
tal." This  was  said  In  Fectple  v.  Jallies,  14G 
Cal.  301,  79  Pac.  965,  to  be  the  equivalent  of 
an  Instruction  that  the  "presumption  of  in- 
nocence must  go  with  you  la  all  your  delib- 
erations as  jurors  In  arriving  at  your  ver- 
dict;" the  court  in  that  case  saying:  "There 
was  nowhere  In  tbe  charge  any  Intimation 
*  •  •  that  this  presumption  of  Innocence 
could  be  lost  sight  of  at  any  time  prior  to 
arriving  at  a  verdict,  and  the  Jury  could  not 
have  so  understood  in  view  of  the  instruc- 
tions given."  This  Is  true  of  the  charge  In 
the  case  at  bar;  and  In  relation  to  the  instruct 
tiou  here  given,  it  may  be  said,  as  It  was  In 
People  V.  Miles,  143  Cal.  640.  77  Pac.  668: 
"As  reasonable  men  ,of  ordinary  intelligence, 
tbe  Jurors  must  have  Icnown  that  the  pre- 
sumption of  defendants'  Innocence  mentioned 
by  the  court  had  reference  to  the  entire  trial, 
and  to  all  the  evidence  there  adduced." 

Tbe  Jury  being  Instructed  that  the  pre- 
sumption of  Innocence  related  to  all  the  evi- 
dence introduced  during  tbe  trial.  It  was  nec- 
essarily Implied  they  were  to  consider  each 
and  every  portion  of  the  evidence  with  that 
presumption  In  mind.  It  cannot  be  said  that 
defendant  was  prejudiced  by  the  refusal  of 
the  trial  court  to  add  the  further  direction 
that  the  jury  must,  "If  posefbl?  [to],  recon- 
dle  the  evidence  with  the  presumption  of  in- 
nocence." 

No  Other  qu^tlon  being  presentedt  the 
judgment  and  order  denying  tbe  motion  for  a 
new  trial  are  affirmed. 

We  concur :  ALLEN,  P.  J.;  SHAW,  J. 
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McCALLUM  et  al.  t.  McCLAREEN  et  aL 
(Supreme  Court  of  Idaho.   Nov.  14,  190&) 

1.  Appeal  and  Bbbob  (|  1011*)  —  Review  — 
Qdestions  or  Fact  —  Fikdinos  oh  CJoh- 

PLICTINO  EJVIDENCE. 

Where  there  Is  a  aubatatitial  conflict  In  the 
evidence,  this  court  will  DOt  rererse  the  judf- 
meot  of  the  trial  court. 

[Ed.  Note. — For  other  casea,  see  Appeal  and 
Error.  Cent.  Dig.  {  S983 ;  Dec.  Dig.  |  lOll.*] 

2.  Debt,  Acnon  or  <|  16*)— Evidbnoe— Sur- 

FICIENOT. 

Beld  in  thin  case  that  the  eridence  sup- 
ports the  findings  and  judgment. 

[Bd.  Note.— For  other  cases,  see  Debt,  Action 
of,  Cent  Dig.  »  40;  Dec.  Dig.  |  16.*] 
8.  Fbauds,  Biarnxs  or  Q  82*)  —  **OBiaiHAi. 

Pbohibe." 

Under  the  proristoiiB  of  snbdlrlslon  8,  I 
6010,  Rer.  St  1887,  a  pnnnise  to  answer  for 
the  obligation  of  another  is  deemed  an  original 
obligation  of  the  promlswr,  and  need  not  be  in 
wriung  where  the  promise  is  for  an  antecedent 
obligatioD  of  another,  and  is  made  upon  the 
cmisideratlon  that  the  party  leceiving  It  can- 
cels the  antecedent  obligation,  and  accepts  the 
new  promise  as  a  mbstitute  therefor. 

[EM.  Note.— For  other  cases,  see  Frands,  Stat- 
ute of,  Cent.  Dig.  f  49;  Dec.  Dig.  I  32.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  60(58,  S004.] 

4.  Fbauds,  SxATun  OF  (ft  146*)— FlXUXHO— 
SUFPICKEHOr. 

In  an  action  where  It  la  aonght  to  recover 
upon  the  promise  <tf  A.  to  paj  toe  antecedent 
obligation  oF  B.  to  C  upon  cooslderBticHi  that 
C,  receiving  such  promise,  cancels  the  ante- 
cedent obligation  of  B.,  and  acc^ta  the  new 

IiiomiBe  of  A.  as  a  subatitute  tiierefor,  all  that 
B  necessary  to  allege  under  the  statute  are  the 
facts  which  show  that  there  was  an  antecedent 
<^)igatlon,  that  a  promise  was  made  upon  con- 
sideration that  the  par^  recdring  it  cancel  the 
antecedoit  obligation,  and  accept  the  new  prom- 
ise as  a  sQbstltute  therefor. 

[Bd.  Note.— For  other  cases,  see  Frauds.  SUt- 
nte  of.  Cent  Dig.  }  852;  Dec.  Dig.  |  146.*] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Shoshone 
County;  W.  W.  Woods.  Judge. 

Action  by  Archie  McCalltim  and  another 
against  J.  B.  McCIarroi  and  P.  J.  Heinz. 
Helms  was  not  serred,  and  Judgment  was 
rendered  acafnst  Mc(31amn,  and  be  appeals. 
Afflnned. 

A.  Q.  Kerns,  for  appellant  Gray  &  Knight 
and  J.  B.  Oyde,  for  respondents. 

STBWABT,  J.  This  Is  an  action  for  debt 
P.  J.  Heinz  was  not  served  with  process  and 
Judgment  was  rendered  against  the  defend- 
ant J.  H.  McClarren  for  the  sum  of  $1,100. 
This  appeal  Is  from  the  Judgment 

It  Is  alleged  in  the  complaint  and  the 
court  finds,  that  on  the  28th  day  of  June, 
1904,  one  W.  T.  Hales  was  indebted  to  the 
plaintiffs,  respondents  here,  In  the  sum  of 
$1,200;  that  said  sum  had  not  been  paid, 
and  that  on  said  28tta  day  of  June,  In  consid- 
eration of  certain  contracts  theretofore  en- 
tered Into  by  and  between  the  said  W.  T. 
Hales  and  the  above-named  defendants,  J. 


H.  McClarren  and  P.  J.  Heinz,  the  exact 
nature  of  which  is  unknown  to  p]aintifCa» 
the  plaintiffs  and  defendants,  In  considera- 
tion of  said  contracts  theretofore  mtered 
Into  between  the  aald  W.  T.  Hales  and  the 
said  defendants,  promised  and  agreed  to  and 
with  the  said  plaintiffs  that  they  would  pay 
to  said  plaintiffs  the  stun  of  $1,100  of  the  $1,- 
200  thm  due  and  owing  from  the  said  W.  T. 
Hales  to  said  plaintiffs  within  60  days  fr<»n 
the  said  last  mentioned  date,  and,  to  consid- 
eration of  the  promises  and  agreements  made 
by  defoidants  to  plaintiffs,  plaintiffs  then 
and  there  agreed  to.  and  did,  rdeeae  said 
W.  T.  Hales  from  any  and  all  liability  to 
plaintiffs  for  and  on  account  of  said  Indebt- 
edness of  the  said  Hales  except  the  sum  of 
$100  which  the  said  defendants  promised 
and  agreed  to  pay.  and  plaintiffs  accepted 
the  said  promise  and  agreement  of  the  de- 
fendants to  pay  plalntlfte  the  said  sum  of 
$1,100  as  hereinbefore  specified.  In  lien  of 
and  as  a  substitute  for  the  agreement  of  said 
Hales.  A  demurrer  was  filed  to  this  com- 
plaint, and  overruled  by  the  court  The  de- 
murrer was  upon  the  grounds  that  the  com- 
plaint failed  to  state  a  cause  of  action; 
that  It  was  Indefinite  and  uncertain;  that 
there  was  a  defect  of  parties  defendant; 
that  the  said  W.  T.  Hales  was  not  made  a 
defendant;  and  that  It  failed  to  show  any 
consideration  passing  to  the  defendant  for 
the  alleged  promise  to  answer  for  the  debt 
of  W.  T.  Elales,  and  was  ambiguous.  The 
answer  denied  the  allegations  of  the  com- 
plaint and  set  np  «  separate  defoue,  al- 
leging: That  on  or  abont  tbe  29tfa  day  of 
June,  1004,  the  plaintiff  Andile  UcCallnm 
presented  to  this  defendant  J.  H.  McClarren. 
of  Wallace,  Idaho,  as  president  ot  tiie  Heinz 
Lead  ft  BUtw  Hlnlng  Oompany,  and  ai  pres- 
ident of  the  Trt-Btate  Bealty  Ccmipany.  both 
of  Plttaburg,  Pa.,  an  order  In  writing,  in 
words  and  flgnres,  to  wit:  **Wal]aee^  Idaho, 
June  29,  1904.  Helm  Lead  ft  BllTer  Mining- 
Company,  J.  H.  McClarren,  Pres.— Ton  will 
please  pay  to  the  order  of  A.  McCallum,  elev- 
en hundred  (1100)  same  to  be'paid  oat  of  my 
st»ck  placed  with  yonr  Go.  H^ri-State  Bealty 
Co.),  for  ssle,  wbm  sale  is  made.  Tours 
truly.  W.  T.  Hales."  That  the  defendant  as 
such  presldmt.  and  not  otberwlse,  indorsed 
on  such  order  the  following  conditional  ac- 
ceptance, to  wit:  "I  agree  to  accept  the 
above  order  subject  to  tb»  date  of  sale.  J. 
H.  McClarren."  That  the  W.  T.  Hales,  who 
made  said  order,  Is  the  Identical  Hales  men- 
tioned In  the  complaint  The  A  McCallum 
mentioned  in  said  order  is  the  same  as  Ar- 
chie McCallum,  one  of  the  plaintiffs  In  this 
action.  The  court  found  that  this  order  was 
given  and  accepted  as  shown  upon  its  face. 

The  argument  as  to  the  sufficiency  of  the 
complaint  and  the  Insufficiency  of  the  evi- 
dence to  support  the  findings  and  Judgment 
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l8  foimded  upon  ttie  contention  tbat  plain- 
tiffs cannot  recover  In  this  action  for  the  rea- 
■on  tbat  the  facts  as  allied  and  found  bj 
the  court  bring  the  caae  within  the  statute 
of  frauds.  It  will  be  observed  that  the  com- 
plaint alleges,  and  the  court  finds,  that  W. 
T.  Hales  was  Indebted  to  tbe  plaintiffs,  re- 
spondents herein;  that  defendants,  appel- 
lants herein,  agreed  to  pay  such  Indebtedness 
to  plaintiffs  upon  conslderatloa  that  the 
plaintiffs  release  said  W.  T.  Hales  from  his 
obligation  to  pay  said  Indebtedness,  and  ac- 
cepted the  promise  of  defendants  as  a  substi- 
tute tberefor.  If  these  t&cts  be  true,  then 
the  case  comes  clearly  under  the  provisions 
of  subdivision  8,  i  6010,  Rev.  St  Idaho,  1887, 
which  is  as  follows:  "A  promise  to  answer 
for  the  obligation  of  another,  in  any  of  the 
following  cases,  is  deemed  an  original  obliga- 
tion of  the  promisor,  and  need  not  be  In 
writing.  *  *  *  &)  Where  the  promise, 
being  for  an  antecedent  obligation  of  anoth- 
er. Is  made  upon  tlie  consideration  that  tbe 
party  receiving  It  cancels  the  antecedent  ob- 
ligation, accepting  the  new  promise  as  a 
substitute  therefor.    •    •  The  court 

finds  that  there  was  an  antecedent  obliga- 
tion from  Hales  to  the  plaintiffs  In  this  ac- 
tion; that  appellants  promised  to  pay  the 
said  obligation  of  Hales  to  plaintiffs,  and 
as  a  consideration  therefor  said  plaintiffs 
released  said  Hales  from  said  promise  and 
accepted  tbe  promise  of  the  appellants  to 
pay  said  indebtedness.  Under  this  statute, 
this  becomes  an  original  promise,  and  does 
not  fall  within  the  statute  of  frauda  It  Is 
argued,  however,  that  the  demnrrer  to  tbe 
complaint  should  have  been  sustained  for  tbe 
reason  that  it  did  not  allege  that  there  was 
any  consideration  passing  between  Hales  and 
the  appellants  for  such  promise.  This  is 
not  necessary  under  the  statute.  All  that  the 
statute  requires  Is  that  the  facts  alleged 
show  that  there  was  an  antecedent  obliga- 
tion that  the  promise  was  made  upon  the 
consideration  that  tbe  party  receiving  It  can- 
cel the  antecedent  obligation,  and  accept  the 
new  promise  as  a  substitute  therefor.  In 
this  case  all  tbat  was  necessary  to  allege 
was  tbat  Hales  was  indebted  to  respondents, 
that  the  appellants  promised  to  pay  such  In- 
debtedness to  the  respondents  upon  the  re- 
spondents' canceling  the  Indebtedness  of 
Hales  to  them,  and  that  the  reqxmdeQts  ac- 
cepted tbe  promise  of  the  appellants  as  a 
substitute  for  the  obligation  of  Hales.  It 
was  not  necessary  to  allege  any  considera- 
tion passing  between  Hales  and  tbe  appel- 
lants as  a  ouslderatlon  for  their  promise  to 
pay  the  obligation  of  Halea  to  the  respond- 
ents. 

Counsel  for  appellants  argue  that  the  or- 
der set  forth  In  their  answer  was  a  bill  of 
exchange,  and  that  appellants  were  not  liable 
thereon  for  the  reason  that  the  acceptance 
was  conditional  tbat  aroellants  would  pay 


the  same  subject  to  the  sale  of  the  stock 
named  In  said  order.  Tbls  contention  is 
based  upon  the  provisions  of  section  128  et 
seq.,  Laws  1903,  p.  401.  While  tbe  court 
finds  that  the  order  set  forth  in  the  appel- 
lants' answer  was  given  and  accepted  as 
stated  in  said  order,  still  such  finding  be- 
comes of  no  consequence  In  this  case  by  rea- 
son of  the  fact  that  the  court  finds  in  favor 
of  the  plaintiffs  upon  the  cause  of  action 
set  forth  in  the  complaint ;  that  Is,  that  the 
appellants  made  a  promise  which  became  an 
original  promise  under  the  statute,  and,  by 
reason  of  such  promise,  became  Indebted  to 
the  respondents.  The  fact  that  the  contract 
plead  In  the  complaint  was  made  Is  not  re- 
futed by  the  making  of  the  order  set  forth  In 
the  answer,  unless  the  latter  was  entered  as 
a  substitute  for  the  former  or  as  tbe  result 
of  tbe  facts  upon  which  the  former  Is  based. 
In  other  words,  the  fact  that  the  appellants 
were  liable  upon  the  contract  plead  In  the 
complaint  would  not  necessarily  mean  that 
they  were  not  also  liable  upon  the  contract 
plead  in  the  answer.  They  may  be  liable 
upon  both  contracts,  so  far  as  the  findings 
of  the  court  are  concerned.  This  being  true, 
tbe  provisions  of  the  Laws  of  1903,  under 
which  tbe  ai^iellant  claims,  have  no  applica- 
tion to  this  case.  From  a  careful  examina- 
tion of  the  evldmce,  we  are  satisfied  it  sus- 
tains the  findings  and  Judgment. 

The  Judgment  la  affirmed.  Costs  awarded 
to  the  req^dents. 

AILSHIB,  a  J.,  and  SULLIVAK,  J.,  con- 
cur. 


MISSOURI,  K.  &  T.  ET.  CO.  v.  McDOWBLL. 

(Supreme  Court  of  Kansas.   Nov.  7,  1906.) 

Daiugbb  (I  108*)— Fiber— E>vxDSNaB. 

In  an  action  against  a  railway  company 
to  recover  damages  caused  bv  fire,  where  the 
property  Inji^red  was  attadied  to  and  liad  be* 
come  a  part  of  real  estate,  it  Is  error  for  the 
court  to  refuse  to  permit  the  railway  company 
to  inquire  into  the  value  of  the  land  before  and 
after  the  fire. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  «  273 ;  Dec  Dig.  {  10&«] 

(Syllabus  by  the  Oourt) 

Error  from  District  Court,  Miami  Oonn^ ; 
W.  H.  Sheldon,  Judge. 

Action  by  H.  McDowell  against  tbe  Mis- 
souri, Kansas  ft  Texas  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Reversed  and  remanded. 

John  Madden,  W.  W.  Brown,  and  X  B. 
Maxwell,  tot  plaintiff  in  error.  Frank  M. 
Bberldan,  for  defendant  In  error. 

PORTER,  J.  McDowell  sued  the  railway 
company  for  danutges  occasioned  by  fire.  He 
recovered  Judgment  for  $128.50  for  damages 
and  costo,  and  $75  attom^s  fee.  The  rail- 
way company  claims  error.  The  only  ^lega- 
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tloa  In  t3ifi  petition  which  concerns  the  dam- 
agei  recovered  bi  that  the  fire  burned  100 
loads  of  mannre  of  the  reasonable  ralne  of 
$2.50  per  load,  or  $250.  On  the  trial  It 
developed  that  the  manure  had  been  haul- 
ed ont  and  distributed  upon  the  land  for 
Knne  time  before  the  fire.  The  plalntifC  was 
permitted,  over  the  objections  of  the  defend- 
ant, to  prove  by  a  number  of  witnesses  the 
value  of  the  manure  per  load  distributed  as 
this  was  npon  the  12  acres  burned  over. 
The  witnesses  were  allowed  to  testify  as  to 
the  braeflts  which  the  land  received  by  the 
mannre.  One  witness  stated  that  his  esti- 
mate of  the  value  of  the  manure  was  arrived 
at  by  taking  Into  consideration  the  fact  that 
It  would  benefit  the  land  by  an  increase  of 
crops  for  a  period  at  yean.  Notwithstand- 
ing that  plaintiff  songht  to  prove  the  dam- 
ages In  this  manner,  and  to  recover  for  In- 
juries to  the  realty,  tbe  company  was  de- 
nied the  right  to  show  that  the  market  valne 
of  the  land  was  no  greater  immediately  before 
than  after  the  fire,  and  that  there  was'no  de- 
preciation. The  court  sustained  an  objection 
to  testimony  of  this  character  on  the  ground 
that  nothing  was  involved  but  the  value  of 
the  manure,  and  plalntlfTs  objection  was 
based  solely  upon  the  ground  that  he  had 
made  no  Inquiry  about  the  land. 

The  railway  com[>any  had  contended 
from  the  outset  that,  inasmuch  as  plaintifT 
only  alleged  damages  to  the  mannre  as  so 
much  personal  property,  he  should  not  be 
permitted  to  prove  Its  value  as  a  thing  at- 
tached to  the  soil.  The  court  ruled  other- 
wise, and  the  whole  theory  upon  which  the 
plaintiff  sought  to  prove  bis  damages  was 
that  the  manure,  having  been  distributed 
on  the  land,  had  a  valne  in  connection  with  It 
and  was  a  part  of  the  land  the  same  as  trees 
growing  thereon.  In  his  brief  the  plain- 
tiff relies  upon  Railway  Co.  v.  Lycan,  57 
Kan.  635.  47  Pac.  526,  In  support  of  the  claim 
that  the  court  properly  permitted  him  to 
offer  evidence  directed  to  the  value  of  the 
manure  as  a  part  of  the  land.  Having  elect- 
ed to  treat  the  damages  as  injuries  tb  real- 
ty, the  defendant  should  have  l>een  permit- 
ted In  rebuttal  to  show  that  the  Are  had 
caused  no  depreciation  in  the  value  of  the 
land.  The  ruling  of  the  court  was  In  con- 
flict with  what  w^as  held  in  Railway  Co.  v. 
Geiser.  68  Kan.  281,  280,  75  Pac.  68,  and 
cases  cited,  to  the  effect  that  In  actions  of 
this  kind  either  method  of  proof  Is  competent 

Tbe  Judgment  wlH  be  reversed,  and  the 
cause  remanded  for  another  trial. 


SHOOP  T.  BURNSIDB  et  al. 

(Supreme  Court      Kansas.    Nov.  7,  1908.) 

1.  Specific  Pkbtobmauci  (B  8*)— Contsaoi^ 
Faibnebs. 

Specific  performuice  Is  not  a  matter  of 
right,  but  <tf  eqol^,  and  rests  in  tbe  sound  le< 


gal  discretion  of  the  court.  Before  the  relief 
will  be  granted,  the  contract  most  ai^ear  to 
have  been  entered  Into  with  fairness  and  with- 
out any  undue  advantage  or  Imposition,  and  the 
facta  and  clronmstances  must  be  such  as  appeal 
to  the  consdence  of  tbe  oonrt  and  compel  its 
discretion. 

[Bd.  Notfc— IV>r  other  caaes,  see  Spadfie  Per- 
fonnaao^  Gent.  Dig.  S  17;  Dee.  Dig.  |  &*] 

2.  SPBOmO  PXBFOBICAHOI    (f    121*)  —  EVZ- 
nXKCK. 

The  evidence  in  tliis  case  examined,  and 
held  not  to  warrant  a  decree  for  the  apedfle 
performance  of  a  contract  for  tbe  sale  of  lands. 

[Ed.  Note.— For  other  cases,  aee  Spsdfle  Per- 
formance, Dec.  Dig.  S  121.*] 

(Syllabus  by  the  Court) 

Error  from  District  Oourt,  Finney  County ; 
Wm.  Baston  Hutchison,  Judge. 

Action  by  John  H.  Bnmslde  and  others 
against  Martha  J.  Shooii.  Judgment  for 
plalntlflli,  and  deemdant  brings  error.  Be- 
versed. 

This  la  an  action  for  Che  q;wclflc  perform- 
ance of  B  contract  for  the  sale  of  a  quarter 
section  of  land  in  Finney  county.   John  H. 
Dumalde  was  the  real  ^alntiff.  He  bad  re- 
sided in  Finney  county  at  the  time  of  the 
contract  for  about  6  years.  He  was  well  ai;- 
quainted  with  the  land  and  personally  Inter- 
ested In  other  land  in  that  vicinity.  The  de- 
fendant Is  an  elderly  lady  of  some  80  years 
of  age.  She  formerly  lived  on  the  land,  bat 
had  moved  away  from  It,  and  for  14  years 
had  been  living  In  Oklahoma,  at  a  distance 
of  over  400  miles  from  the  land.  Sbe  had  not 
been  In  Finney  county  from  tbe  time  she  mov- 
ed away,  except  once  about  8  years  before 
these  trausactlona.  She  had  no  other  proper^ 
except  this,  was  Inexperienced  In  business, 
slightly  bard  of  bearing,  but  In  possesslCHi  of 
her  faculties  and  capable  of  transacting  busi- 
ness for  herself.   In  the  months  of  August 
and  September,  1905,  negotiations  were  pend- 
ing for  tbe  erection  of  a  sugar  factory  at 
Garden  City,  meetings  were  being  held  for 
that  purpose,  and  tbe  value  of  farm  lands  In 
that  vicinity  was  rapidly  Increasing.  The 
land  in  question  Is  situated  six  miles  from 
a  railroad  station.    A  portion  of  it  is  un- 
der cultivation.   All  of  it  la  susceptible  of 
irrigation,  and  at  the  time  the  action  was 
tried  was  surrounded  by  farms  on  which  su- 
gar beete  are  successfully  produced,  and  there 
was  a  ditch  along  one  side  of  It  Mrs.  Cal- 
houn, a  granddaughter  of  the  defendant,  lived 
In  Finney  county,  and  on  August  25,  1905, 
wrote  to  the  defoidant,  at  the  request  of 
Bnrn^de,  stating  that  there  was  a  man  who 
would  give  $850  for  the  land.  On  September 
12th  jBhe  wrote  again  to  Mrs.  Stuxq;),  a>  fol- 
lows: "Gardoi  Olty,  Kan.,  Sept  12,  1905. 
My  Dear  Grandmother:  there  was  a  man 
here  yesterday  wanted  me  to  write  to  you 
about  buying  your  place  be  will  give  you 
(850  cash  guess  that  you  will  understand  that 
that  I  dont  rranember  whether  I  ever  told  you 
anything  about  that  land  south  of  yon  or  not 
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I  biTe  always  got  to  mudi  to  tblnk  of  it 
behwga  to  the  ditch  company  •  •  •  that 
man  wants  to  knpw  right  away  aboat  that 
plice  because  U  he  dont  get  that  he  wants  to 
get  another  i^aice.  I  am  not  running  your 
baElneaB  bat  seems  to  me  like  I  would'  let 
him  have  It  last  month  was  awful  dry  and 
iiot  It  is  so  drye  that  yon  can't  plow  at  all 
I  will  close  write  soon  from  OalUe."  On  Sep- 
tanber  18th,  Bumslde  wrote  her  as  follows : 
'Sq)t.  18, 1005.  Mrs.  Martha  J.  Shoop— Dear 
Uidam :  I  have  had  some  oonrersatloii  with 
fonr  granddaughter  in  r^card  to  the  qtr.  of 
itod  joD  own  here  and  are  offering  for  sale, 
ind  she  tells  me  yon  are  willing  to  make  a 
Ume  sale  of  it  This,  however,  would  be  no 
object  to  me.  though  it  might  be  to  some 
others.  I  will  pay  you  $8S0  for  the  quarter 
in  cash  and  will  pay  the  money  at  the  bank 
here  after  baring  examined  deed  and  abstract 
for  same.  I  have  another  qtr.  offered  me 
vUch  1  will  take  If  we  do  not  deal  so  will 
jtn  kindly  oblige  me  by  answering  at  your 
Mrliert  convenience.  Very  truly  yours,  J. 
H.  Bnmslde."  On  September  19th,  at  his  re- 
qnegt,  the  granddaughter  wrote  again,  as  fol- 
lows: "Garden  City,  Sept.  19.  My  Dear 
SriBdmother :  I  received  your  very  kind  and 
welcome  letter  yesterday  we  are  Jnst  tolable 
well.  •  *  *  well  that  man  thinks  that  he 
go  eny  higher  than  $S50.  he  dont  want 
'0  boye  It  on  time  he  wants  to  pay  cash  of 
<^TK  It  Is  none  of  my  blslness  wheather  you 
sell  it  or  not  well  I  must  close  love  to  all  from 
aD  goodbye  from  Callle." 

Plaintiff  agreed  to  pay  Mrs.  Calhoun  $50 
u  a  commission  in  the  event  a  sale  was  made. 
On  September  23d,  Mrs.  Shoop  wrote  to  him 
declined  to  accept  his  offer  of  $SaO,  but 
stated  that  her  price  for  the  land  was  $1,000. 
1[  appears  that  this  was  the  price  at  which 
^be  bad  held  the  land  for  a  number  of  years. 
Bomslde  Immediately  wrote  accepting  the 
offer  of  $1,000  and  Inclosed  a  deed  to  be  ex- 
wnted.  On  October  2d,  defendant  acknowl- 
edged receipt  of  the  deed,  and  said  she  would 
>Si>  it  If  he  would  make  It  all  right  with 
i  tenant,  who  had  the  promise  of  the  land 
for  another  year.  Thereupon  the  plaintiff 
sent  a  statement  to  Mrs.  Shoop,  signed  by  the 
lenant,  disclaiming  any  right  to  the  land,  and 
fwmested  that  she  execute  the  deed  and 
*iKl  It  to  the  bank,  when  he  would  pay  the 
JIOOO.  A  week  later,  the  defendant  wrote  to 
yr.  Bnmslde  as  follows :  "After  considering 
^  matter  I  have  decided  not  to  sell  my 
firm  at  present."  It  appears  from  the  testl- 
of  Mrs.  Shoop  that  her  reason  for  re- 
fusing to  carry  out  the  contract  was  that  she 
^  heard  In  the  meantime  that  there  was 
*  boom  at  Garden  City,  of  which  she  knew 
Qcthlag  at  the  time  she  fixed  her  price. 
Ilere  was  ample  evidence  that  at  abont  this 
time  the  market  value  of  form  lands  gen- 
^fsIlT  near  Garden  City  was  rapidly  Increas- 
This  action  was  then  brought  to  com- 
1*1  performance.  The  case  was  tried  to  the 
"not,  and  findings  of  fact  and  conclusions  of 


law  made.  After  reciting  the  principal  facta, 
the  court  fotind  that  plaintiff,  Bumslde,  had 
tak«a  no  undue  advantage  of  the  defendant, 
that  there  was  no  misrepresentation  to  her 
either  by  Bumslde  or  Mrs.  Calhoun,  and  that 
the  land  was  worth  something  more  than 
$1,000  at  the  time  the  contract  was  entered 
Into.  As  conclnslons  of  law,  the  court  held 
that  Inadequacy  of  price  is  not  a  sufficient 
reason  for  revoking  a  contract  regularly 
made,  and  that  plaintiff  was  entitled  to  a 
conveyance  on  the  payment  of  $1,000.  The 
defendant  filed  motions  to  set  aside  certain 
special  findings  and  conclusions  of  law,  for 
additional  special  findings  of  fact,  and  for  a 
new  trial.  These  motions  were  denied,  and 
the  defendant  brings  error. 

Pearce  &  Marmon.  W.  R.  Hopkins,  and  R. 
J.  Hopkins,  for  plaintiff  in  error.  O.  li. 
Miller  and  O.  H.  Foster,  for  defoidants  In 
ernJr. 

PORTER,  J.  (after  stating  the  facts  as 
at>ove).  In  the  view  we  have  taken  of  this 
case  there  are  but  two  findings  of  fact 
which  we  think  require  comment  The 
twenty-third  finding  is  as  follows:  "That  the 
actual  market  value  of  the  land  In  contro- 
versy during  the  latter  part  of  September, 
1905,  cannot  be  found  and  stated  by  the 
court  from  the  testimony  Introduced,  but 
that  it  was  worth  something  more  than  $1,- 
000  at  or  about  that  time."  While  It  may 
have  been  dlfl3cult  for  the  court  to  find  the 
actual  market  value  of  the  land  at  the  time 
the  contract  was  made,  we  think  the  evidence 
would  have  warranted  a  finding  that  Its  mar- 
ket value  was  In  the  neighborhood  of  $2,- 
000  at  the  time.  The  eighteenth  finding  Is 
as  follows:  "That  the  influence  of  Mrs.  Cal- 
houn upon  the  defendant  If  any,  by  reason 
of  her  recommendation  that  she  sell  for  $850, 
was  of  no  effect  &s  the  defendant  refused 
to  accept  that  amount  and  testified  that  she 
acted  upon  her  own  Judgment  In  the  mat- 
ter." This  finding  Is  based  upon  a  mistaken 
Inference  of  the  court  from  a  fact  In  evidence 
and  a  misconception  or  oversight  with  re- 
spect to  the  testimony.  Because  Mrs.  Shoop 
refused  to  accept  the  offer  of  $850,  it  by  no 
means  follows  that  the  advice  of  the  grand- 
daughter had  no  effect  as  an  inducement 
for  her  offer  to  take  $1,000.  It  would,  In  our 
opinion,  naturally  have  considerable  Influence 
In  determining  the  amount  she  would  ask. 
As  to  the  second  reason  suggested  by  the 
court  It  is  true  that  the  defendant  stated 
that  she  acted  on  her  own  Judgment  In  the 
matter;  but  her  whole  testimony  must  be 
taken  together,  and  she  testified  as  follows: 
"Q.  Mm.  Shoop,  you  may  state  what  influ- 
ence these  letters  you  received  from  your 
granddaughter  had  upon  you  In  regard  to 
the  sale  of  this  land?  A.  Well,  she  advised 
me  to  sell  It  and  told  me  thought  It  was  a 
good  price  for  It  and,  me  not  knowing  any- 
thing about  It,  It  had  some  influence  for  me 
to  sell  it   Q.  State  whether  or  not  yon  re* 
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lied  upon  these  sa^gestlonj  as  contained  in 
these  letters  from  Tour  granddaughter.  A. 
Yes,  sir."  To  say  that  the  letters  of  the 
granddaughter  had  no  effect  as  an  Indace- 
ment  for  Mra.  Shoop  to  fix  her  price  at  $1,- 
000  Is  to  leave  out  of  account  the  Inferences 
and  presumptions  which  naturally  arise  un- 
der the  circumstances.  Finding  No.  23 
should  have  been  modified,  and  finding  No. 
18  set  a8ld& 

8[)eciflc  iwrformance  Is  not  a  matter  of 
right,  but  of  equUy.  A  contract  to  sell  or 
purchase  may  be  r^larly  made.  Tet  spe- 
cific performance  will  not  follow  as  a  matter 
of  course.  Fowler  t.  Marshall,  29  Kan.  666 ; 
Bird  r.  Logan,  36  Kan.  228,  10  Pac.  664. 
The  application  Is  addressed  to  the  sound 
legal  discretion  of  the  court,  and  courts  will 
be  governed  by  the  facts  and  circumstances 
of  each  case.  Held  v.  Mix,  63  Kan.  746,  66 
Pac.  1021,  66  L.  R.  A.  706  ;  Vide  v.  Troy  & 
Boston  K.  B.  Co.,  21  Barb.  (N.  Y.)  381.  Al- 
though the  proof  might  come  far  short  of  a 
showing  suflSclent  to  authorize  the  court  to 
grant  a  rescission  or  cancellation  of  a  con- 
tract, still  on  the  same  proof  equity  will  of- 
ten refuse  to  compel  performance.  For  in- 
stance, a  court  of  equity  will  not  decree  re- 
clslon  of  a  contract  except  fbr  fraud  or  mis- 
take. Inadequacy,  improvidence,  surprise, 
and  hardship  are  not  sufficient  Tet  the  pres- 
ence of  these,  amounting  to  unfairness,  even 
without  fraud  or  mistake,  will  prevent  a 
court  of  equity  from  ordering  performance. 
Wblle  inadequacy  of  price  Is  not  sufficient 
of  Itself  to  avoid  a  decree  for  performance, 
it  is  a  circumstance  which  will  be  taken  into 
consideration  with  all  the  facts  In  determin- 
ing whether  a  court  of  equity  Is  called  upon 
to  afford  relief.  The  opportunities  of  parties 
to  know  the  true  situation  may  always  be 
taken  Into  consideration,  although  It  cannot 
be  said  that  it  Is  the  duty  of  the  purchaser 
in  each  Instance  to  Inform  the  seller  of  the 
reasons  for  his  desire  to  purchase,  nor  the 
facts  and  circumstances  which  in  his  (pinion 
enhance  the  value  of  the  land. 

If  In  this  case  die  plaintiff  had  written 
himself  to  the  defendant  offering  her  $850 
for  the  land,  without  expressing  any  opinion 
as  to  Its  value  or  his  ahillly  to  purchase  oth- 
er land,  and  she  had  replied  offering  to  take 
f 1,000,  and  he  had  accepted,  an  entirely  dif- 
ferent case  would  be  presented,  and  his  fail- 
ure to  inform  her  of  the  new  conditions  and 
the  lnadequa<7  of  the  consideration  might 
not  have  been  suffident  grounds  to  prevent 
specific  performance.  The  contract  In  this 
case  was  made  with  a  woman  80  years  of 
age,  living  at  a  great  distance  from  the  land. 
For  8  years  she  had  not  been  near  the  land, 
and  was  wholly  Ignorant  of  what  the  plaintiff 
well  knew,  that  there  had  been  a  sudden  rise 
in  the  value  of  all  farm  lands  In  that  vicinity. 
Instead  of  writing  to  her  directly  or  employ- 
ing a  person  In  no  way  ctmnected  wltb  her 


to  act  as  his  agent,  he  procnied  the  grand- 
daughter to  write  the  letters  for  the  purpose 
of  inducing  the  defendant  to  consent  to  the 
sale  of  her  land  at  about  one-half  of  Its 
actual  value.  The  letters  of  the  grand- 
daughter contained  no  suggestion  of  any 
Interest  on  the  part  of  the  writer  other  than 
what  the  defoidant  might  naturally  assume 
to  be  based  on  a  desire  to  have  her  make  a 
good  bargain.  Mrs.  Shoop  was  not  informed 
that  her  granddaughter  was  to  receive  $50 
in  case  there  was  a  sale,  and  the  statement 
in  the  letter  of  Sept^ber  19th  that  the  buy- 
er would  not  go  any  higher  than  $850  was 
misleadtDg,  as  he  was  In  fact  expecting  to 
pay  $50  more. 

It  is  not  necessary  to  say  in  this  case  that 
the  plaintiff  was  guilty  of  fraud.  The  doc- 
trine is  well  established  that,  before  a  court 
of  equity  will  enforce  performance  of  a  con- 
tract of  this  kind,  it  must  appear  to  have 
been  fairly  entered  Into  without  any  sort 
of  advantage  or  imposition — ^must,  In  other 
words,  appeal  to  the  conscience  of  the  court 
and  compel  Its  discretion.  The  situation  of 
the  parties  and  all  the  facts  and  circumstan- 
ces of  this  case  do  not  so  appeal  to  our  dis- 
cretion, nor  in  our  opinion  warrant  a  de- 
cree compelling  the  defendant  to  convey.  As 
two  of  the  findings,  however,  cannot  stand, 
another  trial  will  be  necessary. 

The  judgment  will  be  reversed,  and  a  new 
trial  ordered. 


MISSOUBI  PAC  BT.  CO.  T.  BBBBT. 
(Supreme  Court  of  Kansas.   Nov.  7.  1008.) 
DisiassAii  Ann  Nonsurr  ({  ll*>— Isvoluh- 

TABT— CONOmON  OT  GATTBX. 

Where  demurrer  to  the  evidence  was  sus- 
tained, and  the  Jary  discharged,  and  a  motion 
for  new  trial  overruled,  and  Jndgment  rendered 
against  plaintiff,  Qie  court  had  power  thereaft- 
er, at  Che  same  torm,  on  motion  of  plaintiff,  to- 
vacate  the  Judgment  and  grant  plaintiffs  mo- 
tion to  dismiss  wltbont  prejudice  and  render  a 
new  iadgment  against  hun  for  costs. 

rEd.  Note.— For  other  cases,  see  DisnJssal  and 
Nonsuit.  Cent  Dig.  {I  25.  26 ;  Dee.  Dig.  1 11.*] 

Error  teim  District  Court.  Coff^  County; 
F.  A,  Hed^el,  Jndgfc 

Action  by  A.  0.  Berry  against  ttie  Missouri 
Pacific  Bailway  Cwnpany.  From  an  order 
vacating  a  judgment  against  plaintiff  and 
rendering  a  new  Judgment  against  him  for 
costs,  defendant  brings  error.  Affirmed. 

B.  P.  Waggmer,  E.  N.  Connal,  and  Wag- 
goner, Orr  &  Challls,  for  plaintiff  in  error. 
J.  D.  Frazler  and  W.  W.  Brown,  fw  defend- 
ant in  error. 

PBB  CURIAM.  This  action  was  brought 
by  the  defendant  In  error  against  the  rail- 
way company  to  recover  damages  for  per- 
sonal injuries.  Issues  were  Joined,  and  a 
trial  was  bad  before  a  Jury  In  January,  1906, 
in  the  district  oourt  of  OoOey  eoaatr.  After 
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tbe  plaintiff  had  Introduced  bis  wUimcB,  de- 
fndant  demurred  thereto.  The  denrarzer 
-was  anstalned,  and  the  Jury  was  discharged. 
In  due  time  the  plaintiff  filed  a  motion  for  a 
new  trial,  which  was  heard  and  overruled  by 
the  court,  and  Jndgmait  was  rendered 
against  the  plaintiff  for  costs.  Thereafter, 
at  the  same  term  of  coart,  npon  tbe  motion 
of  the  plaintiff  to  dismiss  the  action  without 
prejudice  to  future  action,  the  court  racated 
the  Judgment,  allowed  the  plaintiff's  mothm 
to  dlsmln  wlthovt  prejudice,  and  rendered 
a  new  Judgment  against  ftn  plalntlfl  for  the 
amount  of  the  costs. 

The  bill  of  exceptions  brought  up  does  not 
disclose  the  erUmce,  If  any,  upon  which  the 
final  action  of  tbe  court  was  based.  The 
«Durt  may  have  concluded,  oa  reconsidera- 
tion thereof,  that  It  bad  erred  in  sustaining 
the  demnrrer  to  plaintiff's  evidence,  or  that 
It  had  erred  In  oremillng  the  plaintiff's  mo- 
tl«i  for  a  new  trial.  As  to  the  reason  which 
actuated  the  court,  we  are  left  <mly  to  con- 
Jecture^  That  tbe  court  bad  full  power  dur- 
ing the  term  at  which  It  was  rendered  to  va- 
cate the  Judgment,  If  It  considered  an  In- 
justice had  tteen  d<me.  Is  well  established  by 
tbe  dedstons  of  this  and  other  courts,  and, 
If  tbe  court  concluded  that  it  bad  erroneous* 
ly  overruled  tbe  motion  for  a  new  trial,  It 
could  have  vacated  the  order  as  well  as  the 
Judgment,  and  thereupon  It  could  have  al- 
lowed the  plaintiff's  motion  to  dismiss  the 
action  without  prejudice.  This  would,  per- 
haps, have  been  the  more  orderly  method  of 
procedure  The  same  result,  however,  was 
attained. 

It  Is  snfflclent  to  say  that  the  bill  of  ex- 
ceptions brought  here  does  not  affirmatively 
show  error  In  the  proceedings,  and  the  or^ 
ders  of  the  court  wUI  therefore  be  affirmed. 


MISSOURI,  K.  &  T.  BY.  CO.  v.  FBY. 
(Snpreme  Coart  of  Kansas.   Nov.  7,  1908.) 
Cabrxbbs  (I  229*)— Ijvs  Stock  Shtpmints 

— DnAT  IK  TBAJfSPOBTATION— UEAStTSI  Or 

Dahaou. 

Where,  in  an  action  Bgainst  a  carrier  for 
aegligent  delay  in  transporting  cattle  resulting 
in  toss  throogh  a  decline  In  the  market  price. 
It  appeared  that  the  cattle  shoald.luve  reached 
Kansas  CXty  on  a  certain  day  in  time  for  the 
market,  but  ttiat  owing  to  the  delay  the  fiist 
opportunity  plaintiff  had  to  sdl  on  the  market 
was  tlie  Dext  day,  an  Instraction  that  the  meas- 
nre  of  damages  was  the  difference  between  the 
market  value  at  the  nsnal  time  the  cattle  were 
to  be  delivered  in  Kansas  City  and  their  market 
vaine  on  the  succeeding  day  was  proper. 

[EH.  Note^— For  other  cases,  see  Carriers, 
Cent.  Dig.  »  963,  964;  Dec.  Dig.  fi  229*] 

Error  from  District  Court,  Woodson  Cotm- 
ty;  Oscar  Fotist  Judge. 

Action  by  3.  H.  Fry  against  the  Missouri, 
Kansas  &  Texas  Hallway  Company.  Judg- 
ment tor  plaintiff,  and  def^dant  brings  ^ 
ror.  Affirmed. 


John  Madden  and  W.  W.  Brown,  for  jAaln- 
tlff  In  error.  O.  B.  Stevenson.  fi>r  defend- 
ant la  wror. 

PBB  CnBIAH.  J.  H.  Fry  shipped  cattle 
to  Kansas  City,  Mo.,  over  tbe  Missouri,  Kan- 
sas &  Texas  Bailroad,  and  alleges  that  by 
reascm  of  the  negligence  of  the  railroad  com- 
pany the  train  was  delayed  so  that  he  did 
not  reach  the  market  untU  a  day  later  than 
he  exitected,  what  the  price  of  cattle  bad 
fallen,  causing  him  to  suffer  serious  loss. 

Hie  cattle  In  questlcm  cmistituted  a  part  of 
tile  shipment  involved  in  an  action  betweoi 
tbe  same  lurtles,  which  Is  reported  In  74 
Kan.  646,  87  Pac.  764.  Only  two  questions 
are  {^resented  here.  One  rela^  to  tlie  mea» 
ure  of  damages,  and  the  other  to  tbe  failure 
of  tbe  sbipper  to  give  notice  of  bis  loss  ss 
provided  by  tbe  contract  of  sblimient. 
rule  of  damages  given  by  tbe  court,  in  In- 
Btructlcm  14,  to  the  Jury,  reads:  "If  you 
should  find  for  the  ^Intif^  then  tbe  next 
and  only  question  is  as  to  the  measure  of 
damages.  On  this  liead,  you  are  Instructed 
that.  If  yon  find  the  plaintiff  is  entitled  to 
recovw,  be  would  be  entitled  to  recover  ttiB 
dlfferrace  between  ttie  market  value  of  the 
steers  at  the  usual  time  tb^  were  to  be  deliv- 
ered In  Kansas  City.  Mo.,  and  tbe  maAet  val- 
ue of  the  steers  <m  tbe  succeeding  msrket  day 
at  Kansas  City,  Mo.**  The  propw  rule^  as  in- 
sisted by  the  plabitlff,  reads:  "The  rule  of 
damages  Is  tbe  difference  betwe«i  tbe  value 
of  the  stock  at  the  time  and  place  of  delivery 
and  their  value  at  the  same  place  at  ttie  time 
th^  should  have  been  delivered.**  We  do  not 
see  any  material  difference  In  these  state- 
ments when  applied  to  tbe  foots  of  this  case. 
The  cattle  diould,  and  with  proper  diligence 
on  tbe  part  of  tlie  railroad  company  would, 
have  reaidied  Kansas  City  In  tUne  for  tbe 
market  of  January  27tb.  They  wore  not 
delivered  until  the  market  of  that  day  bad 
dosed.  The  first  opportunity  the  sbipper 
bad  to  sell  on  the  market  at  that  place  was 
January  2Sth.  It  may  very  properly  be  said 
therefore  that  the  maritet  at  which  the  cat- 
tle were  ddlvered  was  that  of  the  28th,  and 
the  dlfferfflce  between  tbe  price  prevailing 
on  that  day  and  tbe  price  <m  the  27th,  wh^ 
the  cattle  should  have  been  dellvwed,  wodld 
indicate  the  measure  of  the  pialntUTs  dam- 
ages under  the  rule  insisted  upon  by  tbe  rail- 
road company.  The  trial  court,  instead  of 
stating  this  rule  to  tbe  Jury  In  the  language 
of  the  text-writer,  gave  the  practical  appll* 
cation  of  It  to  the  facts  of  the  case— a  prac- 
tice which  should  be  commended  ratbw  than 
criticised. 

Tbe  notice  discussed  by  the  plaintiff  In 
error  U  not  copied  In  either  the  abstract  or 
the  brief,  but  we  Infer  ttiat  It  Is  the  same  as 
that  set  out  In  tbe  (pinion  In  tbe  case  of  the 
M.,  K.  4  T.  B.  B.  Ca  v.  Fry,  74  Kan.  546,  87 
Pae.  764.  If  so,  we  again  say  that  It  has  no 
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appllcatitm  to  the  facts  of  this  case.  This  la 
not  an  action  to  recover  damages  for  Injnrlee 
received  by  the  cattle  tn  ccmtroTcrBy,  nor 
for  thtir  shrinkage  in  weight  on  account  of 
the  d^7  in  transit  Ita  only  purpose  is  to 
recover  the  loss  snstatned  on  account  of  the 
decline  In  the  market  value  of  such  cattle 
on  the  Kansas  City  market  between  January 
27th,  yrbea,  but  for  the  n^llg^ce  of  the  rail- 
road company,  they  would  have  been  sold, 
and  January  28th,  the  first  market  day  upon 
which  th^  could  tiave  been  sold  after  th^r 
arrival  at  the  stock  yards  in  that  city. 

No  injury  to  the  cattle  In  any  way  is  In- 
volved. The  verdict  is  founded'  solely  upon 
the  decline  in  value.  This  is  clearly  shown 
by  the  answer  to  a  finding  of  fact  returned 
by  the  Jury,  which  reads:  "(9)  If  you  find 
toi  the  plaintiff,  then  state  the  amount  you 
allow  him.   A.  For  decline  in  price,  $200." 

Th0  Judgment  Is  afflrmed. 


STKES  et  al.  v.  CITIZENS*  NAT.  BANE  OF 
DES  MOINES,  IOWA. 

(Supreme  Court  of  Kansas.   Nov.  7,  1008.) 

1.  Bills  and  Notes  (5  146*)— NiooTiABiUTr 
—What  Law  Govkkhb. 

■  In  the  absence  of  Btipulatlons  evincing  a 
different  iatention,  the  negotiable  qnailty  of  a 

firomisaory  note  made  in  Kansas  and  payable 
n  MissoDii  will  be  determined  hr  the  law  of 

Missouri. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent.  Dig.  |  862;  Dec  Dig.  i  145.*] 

2.  Common  Law  (|  17*)— Eviderce  (S  80*)— 
Law  of  Otheb  State— Dbtebminatioh- 

PaEBtnOTIONS. 

The  common  law  of  another  state,  govern- 
ing commercial  transactions  in  issue  In  the 
courts  of  this  state,  is  to  be  determined  as  a 
fact,  upon  pleadings  and  proof.  In  Ibe  absence 
of  such  proof  It  will  be  preaomed  that  it  is  the 
same  as  our  own. 

[Ed.  Note.— For  other  cases,  see  Common  Law, 
Cent  Dig.  SS  13-16;  Dec.  Dig.  S  17;*  Evi- 
dence. Cent  Dig.  {  101;  Dec.  Dig.  {  80.*] 

3.  Bills  amp  Notes  (I  B16*)— Acmoirs— Et- 

IDSnOB — SumOIENOT. 

The  evidence  is  examined,  and  Is  found  to 
be  inBuffidant  to  support  the  finding  of  the  dis- 
trict court  that  the  note  in  suit  was,  by  the 
law  of  Missouri,  negotiable. 

[Ed.  Note.— For  other  cases,  see  Billa  and 
Notes,  Dec.  Dig.  ft  616.*] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Wyandotte 
County;  J.  McCabe  Moore,  Judge. 

Action  on  a  note  by  the  Citizens'  National 
Bank  of  Des  Moines,  Iowa,  against  R.  A. 
Sykea  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Reversed  and 
remanded. 

S.  Sb  Ashban^  and  A.  B.  Helm,  tor  viaiar 
tiffs  In  error.  Stewart  Taylor  and  J.  D.  Mc- 
Cne,  for  defoidant  in  error. 

BENSON.  J.  A  Judgment  for  the  Imnk  in 
this  action  was  reversed  on  a  former  hearing 


in  this  court  Sykes  v.  Bank,  60  Kan.  184, 
70  Pac.  303.  On  the  second  trial,  in  addition 
to  the  facta  stated  in  the  former  opinion,  the 
court  found  that  the  office  of  the  payees, 
where  the  note  was  made  payable,  was  In 
Missouri,  and  that  by  the  law  of  that  state 
the  note  Is,  and  was,  negotiable.  By  reason 
of  the  recitals  in  the  note  making  the  time  of 
payment  uncertain,  it  was  held  to  t>e  non- 
negotlable  by  Oils  court  The  trial  court, 
after  an  amendment  of  the  petition,  having 
found  the  additional  facts  above  stated, 
again  rendered  Judgment  for  the  plaintiff. 
The  defendant  now  aslcs  for  reversal,  upon 
the  grounds,  first  that  the  forma  decision 
of  this  court  that  the  note  Is  nonn^iotlable 
is  a  final  adjudication  of  that  matter;  and. 
second,  tliat  the  flndli^  of  the  district  court 
relative  to  the  law  of  Missouri  is  not  sus- 
tained by  the  evidence.  This  note  was  made 
In  Kansas,  by  residoits  ct  this  state,  and  was 
payable,  as  the  erldoice  now  shows,  in  Mis- 
souri. It  was  IndOTsed  by  the  payees,  before 
maturity,  to  the  Union  Brokerage  Company 
ct  Kanaas,  and  was  indorsed  by  tliat  com- 
pany, in  Kansas,  to  tlie  plaintiff,  a  nati<mal 
bank  of  Iowa.  Tba  makers  had  no  knowl- 
edge or  notice  of  these  transfers,  and  paid 
the  note  before  maturity  to  the  payees,  who 
had  no  authority  from  the  boldw  to  receive 
such  paymoit  Upon  these  facta  alime  the 
Judgment  should  be  for  the  defendant.  If 
we  follow  the  former  decldon  that  the  note 
was  ninmegotiable.  It  Is  claimed  by  the 
plaintiff,  bowever.  that  the  addlti<mal  find- 
ings that  tlie  note  was  payable  in  Mlssoorl, 
and  that  it  Is  a  negotiable  Instrument,  war- 
rant the  Judgment  for  the  plaintiff.  The 
new  Issoe,  presoited  upon  an  amendment  al- 
lowed by  the  district  court  In  its  ^scretion, 
had  not  befbre  been  adjudicated,  and  was 
properly  tried.  Therefore  the  first  ground 
urged  for  reversal  cannot  be  sustained.  Sub- 
ject to  qualifications  not  necessary  now  to 
consider,  the  law  ot  the  place  of  perfonnance 
of  contracts  govenis  in  determinii^  tiie  lia- 
bility of  Qie  contracting  parties,  and  this 
principle  applies  to  promissory  notes.  Ran- 
dolph on  Com.  Paper,  I  81;  2  Parscms  on 
Notes  and  Bills,  824;  Daniels  on  Neg.  Inst 
I  870.  "Matters  bearing  upon  the  ezeciUlon, 
ttiB  InterpretatiMi,  and  the  validity  of  a  con- 
tract are  determined  the  law  of  the  place 
where  the  contract  Is  made.  Matters  con- 
nected with  Ibi  performance  are  regulated 
by  the  law  prevailing  at  the  place  of  per- 
formance. Matters  re«pecting  the  remedy, 
Budi  as  the  bringii^  of  suits,  admissibility 
of  evidence,  statutes  of  limitation,  dqiend 
upon  the  law  of  the  place  where  the  suit 
is  brought"  Scudder  t.  Union  National 
Bank,  01  U.  S.  406,  412,  23  L.^d.  245.  We 
conclude  that  tlie  negotiable  character  of  this 
note  must  be  determined  by  the  laws  of  Mis- 
souri, where  it  was  made  payable.  The  ques- 
tion how  this  law  is  to  be  determined  has 
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been  elaborately  argned.  Two  Tiews  have 
been  taken,  botb  well  supported  by  prece- 
dents.  Tbe  federal  court  and  the  courts  of 
New  York,  Iowa,  Maine,  and  Georgia  have 
bdd  that,  aa  tbe  law  to  be  applied  is  the 
genml  ccnmneKlal  law  or  law  merchant,  it 
moat  be  sought  for,  not  In  the  decisions  of 
local  tribunals,  but  in  the  goieral  doctrines 
of  commercial  jurisprudence ;  that,  while  fol- 
lowing the  decisions  of  the  courts  of  final 
resort  of  the  state  where  the  note  is  payable 
in  the  construction  of  Its  statutes,  the  courts 
of  the  state  where  the  case  Is  tried  will  be 
goremed  by  their  own  precedents  In  ex- 
pounding the  general  common  law  applicable 
to  commerciai  transactions.  Oatea  t.  Na- 
tional BanlE,  100  V.  S.  289,  25  L.  Ed.  580; 
St  N.  Bank  t.  Bank,  128  N.  T.  26,  27  N.  B. 
840, 18  L.  B.  A.  241;  Roads  r.  Webb.  91  Me. 
406,  40  Aa  128,  64  Am.  St  Bep.  246 ;  Frank- 
lin T.  Twogood,  25  Iowa,  620,  96  Am.  Dec. 
T8;  National  Bank  of  Michigan  r.  Green, 
88  Iowa.  140;  Pattillo  t.  Alexander,  105  Ga. 
482,  80  &  a  644.  Notwithstanding  the 
w^^  of  the  foregoing  decisions,  and  the 
strength  of  tbe  argummt  in  their  support 
Hw  mle  ad<vted  in  a  lai^  majority  of  the 
state  Gonrts,  and  announced  by  text-writers. 
Is  that  when  it  becfunes  necessary  to  deter- 
mine  the  common  law  of  another  state,  tbe 
deditoiiB  of  tha  courts  ot  final  resort  <tf  that 
state  win  be  foUowed*  regardless  of  prece- 
doits  to  tbe  cmtrary  In  tbe  state  where  the 
trial  la  held,  and  that  this  rule  applies  to  the 
law  mendiant  as  wen  as  to  other  branches 
of  the  osnnum  law.  This  mle  la'  based  upon 
the  presumption  that  the  parties  ban  con- 
tracted with  reference  to  tbe  law  <tf  the 
place  of  payment  and  that  law  Is  applied 
tai  ucordance  with  the  doctrine  of  comity. 
This  rule  has  been  approred  In  this  court  In 
Its  application  to  other  sabjecti^  but  It  does 
not  appear  to  hare  been  directly  Invoked 
with  zaspeet  to  commercial  paper.  St  li. 
A  B.  T.  Bj.  Co.  r.  Weaver,  8S  Ken.  41%  11 
Pac  408,  57  Am.  Bep.  176;  Alexander  t. 
Barfctf,  94  Kan.  806,  87  Pa&  SSSt  Ballroad 
O.  T.  Jobnani.  74  Kan.  88,  86  Pac.  1B6.  The 
opinion  in  Loan  Ca  t.  Solomon,  71  Kan.  18S, 
70  1077i  dearly  states  the  prtaidple  up* 
on  which  oontracts  solTable  by  tbe  laws  of 
another  state  are  enforced  here. 

Following  the  rule  generally  prevailing, 
we  should  now  hold  the  note  in  avwtlim  to 
he  a  n^otlaUe  instmmait  if  the  law  of 
Missouri  Is  as  the  district  court  ftnmd  it  to 
be.  That  finding,  howerw.  Is  challenged, 
upon  the  ground  that  It  la  not  supported  by 
tbe  evidence;  and,  as  the  evidence  consists 
of  the  statutes  of  Missouri,  and  decisions  of 
courts  of  that  state,  pleaded  as  facta,  the 
soffl<4ency  of  the  proof  to  sn^ln  the  finding 
is  ft.lrly  presented  for  review  here.  Belknap 
V.  Sleeth.  77  Kan.  164,  03- Pac  680.  The 
statnte  {beaded  and  read  in  evidence  la  as 
follows:  *^very  promissory  note  for  the  pay- 
ment ot  money  to  the  payee  therein  named, 
or  order  or  bearer,  and  expressed  to  be  for 


value  received,  shall  be  due  and  payable  as 
therein  expressed,  and  shall  have  the  effect 
and  be  negotiable  In  like  manner  as  inland 
bUls  of  exchange."  Section  788,  Rev.  St  Mo. 
1880.  The  declslcm  of  the  Supreme  Ckiurt 
of  Missouri,  a  part  of  which  was  set  out  In 
the  petition,  and  all  of  which  was  read  In 
evidence,  is  tbe  opinion  In  Stlllwtil  v.  Craig 
et  ai.,  58  Mo.  24.  Tbe  action  was  upon  a 
promissory  note  "payable  in  InstallmentB  not 
to  exceed  10  per  cent  on  each  share  (of  the 
stock  for  which  It  was  given),  at  30  days' 
notice  of  call  from  the  board  of  directors." 
The  opinion  saya:  "Our  statutory  requisites 
for  negotiable  paper  are  fully  met  In  this  in- 
strument *  •  •  But  the  defendants  Insist 
that  It  lacks.  In  two  partlculara,  the  cer- 
tainty essential  to  make  it  a  promissory  note, 
viz.,  as  to  amount  and  as  to  time  of  pay- 
ment *  *  *  As  to  time  of  payment  the* 
law  Is  less  exacting.  •  «  •  Oontlngendeo 
in  this  particular  must  be  exceedingly  re- 
mote, In  order  to  vlUate  the  paper  f<n-  nego- 
tiable capacity.  In  Washli^on  Ckmnly  Mut 
Ins.  Co.  V.  Miller,  26  Vt  77,  a  note  for 
psyable  'In  such  voMom  and  at  su<di  thne 
or  tlmea  as  the  said  company  may,  agreeably 
to  their  act  of  incorporation,  require,'  was 
held  to  be  a  promlssray  note  for  the  sum 
spedfled,  so  as  to  determine  a  question  of 
Jurisdiction,  but  a  doubt  was  expressed 
whether  It  would  be  andi  In  a  eonmiercial 
sense,  The  doubt  however,  as  It  seems  to 
me^  is  not  Justified  by  ttie  reaqpnlng  nt  the 
opliolon,  or  1^  the  authorities  which  it  cites. 
In  Prealdent;  Directors,  etc.,  v.  Hnrtin,  0 
Johns.  (N.  Y.)  217,  6  Am.  Dec.  278,  a  similar 
Instrument  was  held  to  be  a  good  promlaaory 
note,  as  being  'payable  In  money,  and  payable 
absolutely,  and  not  denuding  oa  any  con- 
tingoicy.'  In  ttie  element  of  certainty  aa  to 
time  of  payment  I  can  perceive  no  difference 
In  prindple  between  such  a  note  and  one 
payable  on  demand.  Hence,  If  Uie  note  under 
c(mslderati<m  be  transferable  at  all,  I  have 
no  hesitation  In  saying  that  It  Is  n^tlable, 
at  least  to  the  extent  of  authorising  a  suit 
Jointly  against  makers  and  Indorser."  Pages 
80;  81  of  68  Mo.  The  clause  In  the  note  in 
question  hen,  upon  which  it  was  held  by  tills 
court  In  the  former  decision  to  be  nonn^o- 
tl^le^  was  this:  "Tbe  makers  and  indtnsere 
hereof  hereby  severally  waive  protest  de- 
mand and  notice  of  protest  and  nonpayment 
in  case  this  note  is  not  paid  at  maturity  and 
agree  to  all  extentions  and  partial  paymmta 
before  or  after  maturity,  without  prejudice 
to  hoTder."  In  the  t^Inion  in  Bank  v.  Gun- 
ter,  67  Kan.  227,  T2  Pac.  842,  the  precedent 
followed  In  the  former  decision  of  this  case, 
it  waa  said:  "In  the  note  In  question  pay- 
ment is  first  fixed  at  182  days  after  the  date, 
but,  as  will  be  observed,  a  later  provision 
makes  the  time  indefinite  by  stipulating  that 
It  may  be  changed  and  extended  either  be- 
fore or  after  maturity.  If  the  time  Is  to  re- 
main fixed  until  maturity,  wboi  another 
time  Is  to  be  fixed  by  the  partly  or  If  Jtay- 
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ment  Is  made  to  depend  upon  errata  whicta 
necessarily  must  occur,  and  tbe  time  of  pay- 
ment Is  idtlmately  certain,  other  OHialdwa- 
tims  would,  arise;  but  tiere  payment  la  not 
ulUmately  crataln,  for  tbe  time  named  In 
the  paper  is  subject  to  change  at  any  time, 
at  tbe  volition  of  some  of  tbe  parties  to  tbe 
paper.**  Page  281  of  67  Kan.,  page  843  of 
72  Pac.  In  SttUwell  t.  Gra^.  supra,  the 
note  was  payable  In  Installments  which 
would  not  aftect  Its  negotiability  (Daniels 
on  Neg.  Inst  |  48),  and  tliese  installments 
were  to  be  paid  In  80  days  after  a  call 
the  board  of  directors  of  the  payee;  that 
Is,  la  30  days  after  demand.  As  was  said 
of  a  like  provision :  "It  was  In  effect  pi^able 
on  demand  or  In  Installments  on  demand." 
White  T.  Smith,  77  111.  851.  8tS8,  20  Am.  Rep. 
251. 

.  The  language  of  the  Supreme  Court  of 
Missouri,  quoted  above,  "I  can  perceive  no 
difference  In  principle  between  such  a  notd 
and  one  payable  on  demand,"  Is  significant, 
showing  tbe  Interpretation  placed  upoa  tbe 
language  of  that  Instrument,  holding  It  to  be, 
in  effect  a  demand  note.  Tbe  language  of 
the  note  In  tbls  case  will  not  bear  that  Inter- 
pretation, and  tbe  opinion  In  Stlllwell  v. 
Craig  et  at.,  supra,  does  not,  In  our  view,  sus- 
tain tbe  finding  of  fact  in  this  case  with 
respect  to  the  law  of  MissourL  It  is  true 
that  it  may  Indicate  a  trend  In  that  direction, 
but  tbls  is  not  sufficient  to  prove  the  fact 
pleaded.  Tbe  same  court  in  a  recent  case, 
In  considering  tbe  effect  of  a  decision  of  a 
sister  state  when  offered  in  evidence  to  prove 
the  common  law  of  that  state,  said :  "A  close 
analysis  of  the  Arkansas  cases  dted  leads  us 
to  conclude  that  the  Supreme  Court  of  Ar- 
kansas never  went  so  far  as  apt>ellant  con- 
tends. The  very  most  that  can  be  said  was 
that  that  learned  court  was  'beading*  In  that 
direction.  But  as  seen  by  our  own  decisions, 
and  pointed  out  In  Grattis  v.  Railroad,  supra 
<153  Mo.  380,  55  S.  W.  108,  48  L.  R.  A.  SS9. 
77  Am.  St  Rep.  721),  courts  do  not  always  go 
on  the  way  tbey  are  headed,  and  it  Is  not 
always  safe  to  say  that  a  court  will  reach 
a  goal  to  wlilcb  Its  face  Is  tarned  and  Its 
steps  directed.  Indeed  we  may  allow  to  the 
Supreme  Court  of  Arkansas  the  same 'right 
and  disposition  to  establish  a  growth  In  the 
law,  or  reconstruct  Its  views,  that  we  arro> 
gate  to  (Jurselves."  Root  v.  K.  C.  S.  Ry.  Co., 
195  Mo.  348,  372,  92  S.  W.  621,  620,  6  L.  R.  A 
(N.  S.)  212.  The  decision  of  tbe  Kansas  Clt7 
Court  of  Appeals  in  City  National  Bank  v. 
Ooodloe-McClelland  Com.  Co.,  03  Mo.  App. 
123,  fully  sustains  tbe  finding,  but  that  Is  an 
Intermediate  court  and  Its  decisions  do  not 
settle  the  law  of  that  state.  Its  Jurisdiction 
Is  limited,  both  in  territory  and  amount  In 
controversy,  and  its  decisions  involving  an 
amount  in  excess  of  $2,500  are  subject  to 
review  In  the  Supreme  Court  We  hare  the 
highest  respect  for  that  tribunal.  Tbe  great 


learning  and  ability  of  its  Judges  is  unques- 
tioned; but  we  cannot  admit  its  opinions  to 
determine  that  the  omnmon  law  of  that  state, 
as  a  fiact  Is  dlflercait  from  what  we  have  de- 
clared tbe  comuKm  law  to  be  hae.  "The  deci- 
sion of  tbe  Kansas  City  Court  of  Appeals  in 
City  of  Goodland  t.  Bank,  74  Mo.  App.  86B, 
Is  alone  cited  In  support  of  this  contentl<m. 
A  fixed  and  settled  rule  of  decision  in  a  state 
court  of  last  resort  establishes  the  law  of  tbe 
state  in  such  manner  as  to  bind  the  federal 
courts  In  all  matters  controlled  by  tbe  state 
law;  but  tbe  opinions  of  intermediate  ap- 
pellate courts,  like  the  Kansas  Olty  Court  of 
Appeals,  while  entitled  to  great  respect  and 
r^rded  as  persuasive  autbority,  are  not 
controlling  upon  the  federal  courts,  because 
they  do  not  settle  tbe  law  of  tbe  state.**  An- 
glo-American liand,  M.  &  A.  Go.  T.  I/nnbard, 
132  Fed.  721,  741,  68  a  a  A  88,  109.  See, 
also,  Hennessy  v.  Bavarian  Brewing  Cnn- 
pany,  145  Ha  104,  46  S.  W.  066,  41  L.  B.  A. 
880,  68  Am.  St  Rep.  554.  Other  Missouri 
decisions  read  in  evidence  related  to  tbe 
effect  of  the  mortgage  security,  and  do  not 
govern  this  question.  Tbe  statute  Quoted 
above  (Rev.  St  Mo.  1888,  S  733)  Is  probably 
only  declaratray  of  the  common  law  (First 
Nat  Bank  of  St  Charles  v.  Payne,  111  Mo. 
291,  20  B.  W.  41,  33  Am.  St  Bep.  520).  and 
does  not  materially  differ  from  our  own. 

Upon  a  careful  examination  of  the  evi- 
dence offered  upon  tbe  subject  we  conclude 
that  tbe  finding  that  the  note  sued  upon  was 
and  Is  negotiable  Is  not  supported  tty  tbe 
proof.  In  the  absence  of  such  proof  it  will 
be  presumed  that  the  law  of  Missouri  is  the 
same  as  our  own. 

The  Judgm^it  is  reversed,  and  the  cause 
remanded  for  further  proceedings.  All  tbe 
Justtces  ctmcur. 


MISSOUBI,  K.  &  T.  BY.  OO.  st  at 

JENKINS. 
(Supreme  Court  of  Kanaaa   Nov.  7,  1908.) 

1.  BAXLBOAns  (S  827*)— CaossiHO  Accidehts 
— AcnoNB— CoKTaiBUTOST  Neuliobiioi. 

Where  plaintiff  could  have  stood  in  the 
front  of  his  wagon  as  well  as  in  the  rear,  while 
driving,  and,  if  he  had  been  in  front  with  the 
horaes  walking  and  ander  control,  coald  have 
seen  an  approaching  train  when  his  horses  were 
eight  feet  from  the  crossing,  by  driviog  from 
the  rear,  from  which  position  be  could  not  see 
tfae  train  until  bis  horses  were  on  tbe  trade,  be 
assumed  the  additional  duty  of  stom>ins  to  look, 
and  hia  failure  to  do  so  was  neglisence  which 
barred  a  recovery  for  injuries  from  being  struck 
while  crossing. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  U  1043;  1044, 1050,  1051;  Dec.  Dig. 
6  327.*] 

2,  Railboadb  (S  352*)— AanoN  foe  InjuBiss 
— Vebdict. 

In  an  action  for  injuries  at  a  railroad 
crossing,  an  answer  of  "No,"  in  reply  to  a  qaea- 
tion  as  to  whether  the  company's  employ^  dis- 
covered plaintifTs  peril  too  late  to  prevent  the 
injury  by  exercising  ordinary  care,  fn  connec- 
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tion  with  th«  iarft  reply  to  another  question 
that  the  trainmen  coold  not  have  done  anythi^ 
to  pzevent  the  accident  after  seeing  plaintiff, 
meant  that  the  trainmen  did  not  discover  plain- 
tiff at  all,  and  not  that  they  discovered  him  in 
time  to  aroid  the  coUldon  br  exetdaini  due 
care. 

tBA.  Kote.— For  oOier  eases,  sea  BallToads, 
I>ec.  Dig.  f  352 .•] 

Error  from  District  Ooart,  Miami  County; 
W.  H.  Sheldon,  Judge. 

Action  by  W.  B.  Jenkins  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  and 
another.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.  Rerersed*  and  Judgment 
ordered  for  defendants. 

Jobn  Madden,  W.  W.  Brown,  J.  B.  Max- 
wen,  R.  R.  Vermilion,  L.  F.  Parker,  and  I. 
P.  Dana,  for  plalnttfts  In  error.  Frank  M. 
Sheridan,  for  defendant  in  error.  ^ 

PER  CURIAM.  While  W.  B.  Jenkins  was 
driving  across  the  track  of  the  Missouri,  Kan- 
sas &  Texas  Railway,  his  team  was  run  In- 
to by  a  train,  and  he  received  Injuries  on  ac- 
count of  which  he  sued  the  company,  re- 
covering a  Judgment,  to  reverse  which  this 
proceeding  Is  bron^t  The  accident  was  the 
same  as  described  In  Railway  Co.  v.  Jenkins, 
74  Kan.  487,  87  Pac  702,  where  It  was  held 
that  the  contributory  negligence  of  the  driv- 
er prevented  a  recovery.  The  plaintiff  con- 
tends that  differences  in  the  evidence  and 
findings  prevent  the  rule  there  announced 
from  ttelng  applicable  here.  The  proposition 
determinative  of  that  case  was  that.  If  one 
who  Is  about  to  cross  a  railroad  track  volun- 
tarity  creates  such  conditions  that  he  can- 
not by  looking  without  stopping  see  an  ap. 
proacblng  train  In  time  to  prevent  a  collision, 
be  assumes  tbe  additional  du^  of  stopping 
to  look.  If  so  doing  be  can  protect  himself. 
In  tbe  present  case,  tbe  Jury  found  these 
facts :  The  plaintiff  was  In  a  lumber  wagon, 
driving  his  team  while  standing  about  two 
feet  from  tbe  rear  end.  Nothing  prevent- 
ed him  from  standing  In  the  front,  Instead  of 
tbe  rear  end,  if  he  had  so  desired.  From 
where  he  stood,  his  view  of  the  track  in  the 
direction  from  which  the  train  was  coming 
was  cut  off  by  various  obstacles  until  Just 
before  his  horses  stepped  upon  the  track. 
Then  be  conld  see  along  tbe  track  for  a  dis- 
tance of  about  ISO  feet.  His  team  was  walk- 
ing. It  was  gentle  and  under  his  control  at 
all  times  nntll  Just  prior  to  the  accident.  He 
could  have  stepped  it  before  going  on  the 
track  If  he  had  wished  to  do  so.  He  drove 
apon  the  track  without  stopping  to  look  and 
listen.  Tbe  train,  which  was  running  at  the 
rate  of  30  miles  an  hour,  struck  the  horses 
Jnst  behind  the  shoulders  as  they  were  step- 
ping on  the  track.  Just  before  it  struck 
them,  he  attempted  to  pvU  them  aronnd  off 
the  track. 

From  these  findings  It  appears  that.  If  the 
plalntlS  had  stood  near  the  frrait  of  the 


wagon,  he  could  have  seen  the  train  while 
his  horses,  proceeding  at  a  walk  and  under 
full  control,  were  at  a  considerable  distance 
from  the  track — ^probably  about  eight  feet 
It  is  equally  clear  that  if,  Just  before  driv- 
ing upon  the  track,  he  had  stopped  to  look, 
he  would  have  seen  the  train,  and  the  ac- 
cident would  have  been  prevented.  Within 
the  principle  of  the  earlier  case,  having  volun- 
tarily chosen  such  a  position  for  driving  that 
merely  looking,  without  stopping,  would  not 
give  him  notice  of  the  danger  in  time  to 
avoid  it,  he  assumed  the  additional  duty  of 
stopping  to  look,  and  his  neglect  of  that  pre- 
caution barred  his  recovery. 

Another  flndli^  suggests  that  the  Judg- 
ment might  be  upheld  under  the  last  clear 
chance  doctrine.  To  tlie  question,  "Did  the 
employes  of  the  defendant  company  In  charge 
of  the  train  discover  the  peril  of  the  plain- 
tiff too  late  to  prevent  the  Injury  by  tbe  ex- 
ercise of  ordinary  care  and  prudence?"  the 
Jury  answered,  "No."  If  this  meant  that  the 
trainmen  sa\v  the  plaintiff  in  time  so  that 
they  could  then  by  the  exercise  of  ordinary 
diligence  have  avoided  the  collision,  it  would, 
of  course,  be  fetal  to  the  defendant's  case; 
but  it  Is  open  to  the  construction  that  the 
employes  in  cliai^  of  the  train  did  not  dis- 
cover the  plaintiff  at  all,  and  that  this  is 
what  tbe  Jury  had  in  mind  is  evident  from 
the  fact  that,  in  reply  to  another  question, 
they  said  that  the  trainmen  conld  not  have 
done  anything  after  seeing  the  plaintiff  to 
prevent  tbe  acddent 

The  Jndgmmt  is  reversed,  and  Judgment 
for  the  defendaiit  ordered  on  the  findings. 


STATE  V.  McCLBLLAN. 
(Supreme  Court  of  Kansas,  ^ov.  7,  1908.) 

1.  CsnciNAL  Law  (S  543*)— EvtniiroB  at  Fob- 

UEB  TEIAI^AniU88lBZI.ITT. 

Before  the  testimony  at  a  witness  given  at 
a  former  trial  can  be  read  in  evidence  \ty  the 
state  against  a  defendant  in  a  criminal  prose- 
cution, over  his  objection.  It  must  b«  made  to 
appear  that  the  witness  who  gave  such  testimony 
cannot,  by  the  exercise  of  reasonable  diligence, 
tw  prodnced. 

[Ed.  Note—For  other  cases,  see  Criminal  Law, 
Cent  Dig.  S  1238 ;  Dec.  Dig.  1  648.*] 

2.  CBnnNAL  Law  (|  643*)— Evidbncb  ov  Fob- 
HBB  Trial. 

In  Buch  a  case,  the  mere  production  of  a 
sQbpcBDa  which  has  been  Issoea  for  the  absent 
witness,  with  a  return  of  non  est  thereon,  with- 
out any  further  flhowing  as  to  the  residence  or 
wliereabouts  of  sudi  witness,  or  of  the  extent 
of  the  search  made  for  him,  is  iDsafflcIent,  and 
the  introduction  of  such  evidence  under  such  cir- 
cumstances ia  error. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  H  1288.  1286,  1287;  Dsc.  Dig.  I 
543.*] 

8.  CBncnrAi.  Law  (|  879*)— Chabaoeeb  m  Ao- 
cnasn— BvioENoc. 

In  ft  criminal  case,  the  defendant  produced 
a  witness  to  establish  his  good  character,  who, 
in  chief,  testified  that  he  was  acqnalnted  with 
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the  defendant's  general  repntation  for  honesty 
and  integrity  in  the  community  where  be  re- 
aided,  and  tnat  such  reputation  was  good,  that 
he  had  been  acquainted  with  the  defendant  aix 
or  seven  yeais,  during  which  time  he  had  worked 
for  the  witness,  and  on  cross-examination  tbe 
witness  further  stated  that  tbe  only  person  he 
had  heard  speak  about  tbe  character  of  the  de- 
fendants were  members  of  his  own  family.  He 
farther  said:  "I  don't  know  as  I  ever  heard  it 
questioned ;  that  it  ever  came  up  any  more  than 
any  other  gentleman's."  The  court  struck  ont 
the  evidence  of  the  witness  on  the  ground  that 
It  did  not  tend  to  estabUah  a  gmeial  repota- 
tion.  Held  error. 

[Sd.  Note.— For  otbar  caaes,  see  Criminal  Law, 
Cent  Dig.  I  S44;  Dec.  DlgTl  S70.*] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Sedgwick 
County ;  Thomas  C.  Wilson,  Judge. 

Burton  McClellan  was  conTlcted  of  rob- 
^ery«  and  appeals.  Reversed. 

S.  J.  Amldon,  D.  M.  Dale,  and  J.  A.  Conly, 
for  appellant.  F.  S.  Jackson,  Atty.  Oen., 
and  W.  A.  Ayres,  for  tbe  State. 

GRAVES,  J.  This  action  was  appealed 
from  tbe  district  court  of  Sedgwick  county, 
where  the  defendant  was  convicted  of  rob- 
bery In  tbe  first  degree.  On  the  trial  the 
state  was  permitted  to  read  In  evidence  tbe 
testimony  of  a  witness  given  at  tbe  prelimi- 
nary examination  of  the  defendant  tor  the 
charge  upon  which  he  was  then  being  tried. 
As  a  foundation  for  the  Introduction  ct  this 
evidence  tbe  county  attorn^  produced  a  sub- 
poena, which  had  been  Issued  for  tbe  witness, 
upon  which  was  a  return  by  tbe  sheriff  of 
non  est  Upon  tbls  showing  alone  tbe  evi- 
dence was  read  to  tbe  Jury. '  It  does  not  ap- 
pear when  the  subpoena  was  delivered,  to  the 
sherlfF,  or  what  search  bad  been  made  to  find 
tbe  witness,  or  where  he  resided.  Tbe  show- 
ing made  was  Insufficient  to  establish  tbat 
the  witness  was  beyond  the  jurisdiction  of 
the  court  at  the  time  of  the  trial,  and  could 
not,  by  the  exercise  of  reasonable  diligence, 
be  produced  as'  a  witness.  This  was  errone- 
ous. The  testimony  given  by  a  witness  at  a 
former  trial  may  not  be  given  In  evidence 
as  a  mere  matter  of  course.  Some  adequate 
Justification  therefor  must  exist.  The  admis- 
sion of  this  class  of  evidence  is  permitted, 
not  merely  because  It  was  taken  by  a  court 
stenographer,  and  may  therefore  be  reproduc- 
ed with  accuracy,  but  only  for  the  reason 
tbat  tbe  tlTlng  witness  cannot,  by  the  use 
of  reasonable  diligence,  be  produced.  If 
tbe  absent  witness  la  dead.  Insane,  beyond  the 
Jurisdiction  of  tbe  court,  or  secreted  by  the 
adverse  party,  then  tbe  former  testimony 
may  be  shown,  even  though  It  may  be  nec- 
essary to  do  BO  by  the  evidmice  of  witnesses 
who  beard  the  testimony  given.  Other  causes 
for  the  use  of  such  evidence  than  those  enu- 
merated may  In  some  cases  be  sufficient  but 
as  a  general  rule,  It  may  he  said  that  when- 
ever It  Is  reasonably  possible  to  produce  the 
tlTliig  witness,  it  should  be  done.  The  right 


of  every  litigant  to  meet  Uie  important  wlt- 
nessea  of  lila  adversary  ta.ce  to  face,  when- 
ever and  wherever  tbdr  evldenee  1b  likely  to 
affect  tola  material  Interests,  la  recognized 
all  practicing  lawyers  to  be  <tf  Inestimable 
valna  Tbls  is  especially  true  of  defendants 
In  criminal  cases,  and  they  should  receive 
reasonable  protection  In  this  respect,  even 
when,  as  in  this  case,  their  constltutloniil 
right  to  meet  the  witnesses  against  them 
face  to  face  has  been  exercised  by  a  ovss- 
examination  of  tbe  witness  at  bis  previous 
examination.  Tbe  r^ht  to  have  all  adverse 
witnesses  testify  [wrsonally  exists  independ- 
ent of  the  Constitution,  and  tbe  spirit  of 
common  fairness,  which  pervades  all  courts 
of  Justice,  is  a  sufficient  guaranty  that  It  will 
be  recognized  and  enforced.   In  legal  theory 
It  may  be  presumed  that  witnesses  will  al- 
ways tell  tbe  same  story  when  under  oath, 
but  in  practice  we  know  they  do  not.  Mental 
confusion,  lapse  of  memory,  and  other  cir- 
cumstances existing  when  a  witness  testifies 
may  give  color  to  bis  evidence,  which  subse- 
quent reflection  will  change  materially.  Be- 
cause of  this  fact  familiar  to  all  lawyers, 
parties  often  prefer  to  use  the  former  testi- 
mony of  a  witness  rather  than  take  the  haz- 
ard of  a  re-examlnatlon.    This  should  not 
be  permitted  when  tbe  witness  can  be  pro- 
duced. For  a  full  discussion  of  this  question, 
and  an  elaborate  citation  of  authorities,  see 
Railroad  Co.  v.  Osbom,  84  Kan.  187,  67  Pac. 
647;  State  v.  Nelson,  68  Kan.  566.  75  Pac. 
505 ;  State  t.  Harmon,  70  ^n.  476,  78  Pac. 
805. 

Tbe  defendant  further  complains  because 
the  court  excluded  evidence  offered  by  blm  la 
support  of  his  good  character.    A  witness 
was  produced  who  testified  upon  his  examina- 
tion in  chief  that  he  resided  In  Wichita,  and 
bad  been  acquainted  with  tbe  defendant  elx 
or  seven  years,  that  be  knew  bis  general 
reputation  lu  ttiat  community  for  honesty 
and  integrity,  and  that  It  was  good.  On 
cross-examination  he  stated  that  the  defend- 
ant had  worked  for  him ;  Gi&t  be  had  beard 
no  one  outside  of  his  own  family  talk  about  It ; 
had  never  heard  the  matter  discussed.  He 
further  stated:  "I  don't  know  as  I  ever  lieard 
it  questioned ;  tbat  it  ever  came  up  any  more 
than  any  other  gentleman's."   Tbe  testimony 
of  tbe  witness  was  stricken  out  by  the  court 
for  the  reason  that  the  limited  number  of 
persons  whom  the  witness  had  heard  speak 
about  tbe  character  of  the  defendant  exclud- 
ed the  Idea  of  general  repntatlon.    tu  our 
view  this  evidence  was  proper  for  the  oon- 
slderatlon  of  tbe  Jury,  and  should  have  been 
received.   The  defendant  propounded  to  tbe 
witness  the  questions  which,  under  the  rules 
generally  followed  in  the  introduction  at  «u<-Yi 
testimony,  were  proper.    He  could  not  fol- 
low tbe  matter  further  by  showing  the  extent 
of  the  witness's  acquaintance  with  people 
who  knew  the  defendant,  and  with  wbom 
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be  tnnsacted  business,  and  In  that  moium 
thow  that  the  relations  of  the  witness  with 
people  of  this  class  were  such  that,  if  the 
diaracter  of  the  defendant  had  been  criticised 
bj  uf  of  them,  he  would  probably  have 
heard  It  The  defendant's  right  to  inter- 
rogate the  wltnees  was  exhausted  when  these 
stereotyped  Questions  had  been  asked  and 
properly  answered.  He  could  go  no  further. 
The  answers  of  the  witness  established  his 
competence  to  testify  upon  that  subject,  and 
Ui  erldencc  established  the  good  characttf 
of  tbe  d^radant,  exc^t  as  modified  or  de- 
stroyed in  tbe  estimation  of  the  Jury  by  cross- 
eumlnation.  In  some  courts  It  has  been 
bdd  that,  where  the  witness  answers  the 
ma]  qnestlons  in  chief  satisfactorily,  there 
b  no  imUminary  qneatlon  of  competency  for 
Uffi  court  to  decide,  as  in  the  case  of  experts, 
ud  tbe  question  of  the  weight  of  the  eri- 
doce  and  the  knowledge  of  the  witness  are 
mattets  solely  for  the  consideration  of  the 
Jnrj.  10  Ency.  <rf  P.  &  P.  302 ;  Bates  v.  Bar- 
ber, 4  Cush.  (Mass.)  108.  This  Question  does 
not  arise  here,  howerer,  and  we  express  no 
(^linlon  upon  It  We  only  decide  that  nega- 
tive erldeice  of  good  character,  as  Indicated 
It  tbe  answers  of  the  witness  in  question, 
is  competent,  and  should  be  admitted. 

In  tbe  Encyclopedia  of  Pleading  &  Prac- 
tice (rolnme  10,  p.  332)  It  Is  said :  "The  best 
dunctors  being  generally  those  which  are 
'nst  talked  about,  the  testimony  of  one  who 
^  well  acquainted  with  a  witness,  and  with 
bit  Ddghbors,  and  who  would  be  likely  to 
hear  what  Is  said  of  him,  that  he  has  never 
iKird  his  character  called  In  question,  is 
idolasible  to  show  that  the  general  charac* 
Jff  (rf  the  witness  is  good."  In  2  Wlgmore 
™  Evidence,  S  1613,  It  Is  said:  "The  repu- 
titton,  as  just  indicated,  must  Involre  tbe 
wwal  iq^lnloD,  not  a  partial  or  fragmentary 
Nevertheless,  that  opinion  may  exist 
>>  a  general  one,  entertained  by  tbe  commu- 
"itj  BB  a  whole,  although  no  utterance  by 
^t  general  mass  of  Its  members,  or  even  by 
t  majority  of  them,  has  been  made.  In 
tier  vords,  a  general  reputation  may  by  In- 
■mnce  be  believed  to  exist,  although  the 
ttlnances  actually  heard  by  the  witness, 
tnd  ued  as  tbe  basis  of  his  inference,  may 
^  Mid  asuaUy  are,  those  of  a  representative 
^ty  only."  Section  1614  reads:  "Upon 
^  ume  prhidple  the  atwence  of  utterances 
^Torahle  to  a  peraon  Is  a  sufllcient  basis 
predicating  that  the  general  opinion  of 
^  li  favorable.  A  witness  to  good  repu- 
<iQaB  may  therefore  testify  by  saying  that 
^  tus  never  beard  anything  said  against  the 
^^'t^."  At  page  1961  of  the  same  volume 

■  note,  giving  a  quotation  from  Gockburn, 
-J.  which  reads:  "Negative  evidence,  such 

'I  nerer  beard  anything  against  the  cbar- 

'^r  of  the  man,'  is  the  most  cogent  evidence 
*  I  man's  good  character  and  reputation, 
^*>ve  a  man's  character  is  not  talked  about 


till  there  Is  some  fault  to  be  fouhd  with  It. 
It  la  the  best  evidence  of  his  character  that 
he  Is  not  talked  about  at  all."  Also  a  quota- 
tion from  the  case  of  Taylor  v.  Smith,  16 
Ga.  10,  which  reads,:  "Certainly  the  sort  of 
silent  respect  and  consideration  by  which . 
one  is  treated  and  received  by  those  who 
know  him  Is  some  Index  of  what  tb^  think 
of  him  as  a  man  of  veracity;  and  Indeed,  If 
be  is  a  person  whom  they  think  very  highly 
of,  this  Is  about  the  only  Index.  The  char- 
acter for  truth  of  such  a  person  Is  never  dis- 
cussed, queetloned,  'spoken  of.'  To  discuss, 
question,  or  even,  perhaps,  to  speak  of  one's 
reputation  for  truth  is  to  admit  that  two 
opinions  are  possible  on  that  point"  This 
rule  for  the  establishment  of  general  reputa- 
tion was  adopted  by  this  court  In  tbe  case  of 
State  V.  Bryan.  S4  Kan.  63,  8  Pac.  260.  The 
fact  tbat  the  character  of  tbe  reputation 
sought  to  be  establMied  In  that  case  was 
different  from  that  here  Involved  doet  not 
affect  tbe  mla 

There  are  oth»  questions  presented,  but  we 
deem  It  unnecessary  to  consider  them,  as  tbe 
concluBlonB  already  reached  dispose  of  the 
case. 

Tbe  Judgment  ot  tbe  district  court  is  re- 
versed, and  the  case  remanded  for  farther 
proceedings  In  accwdance  with  the  views 
herein  expressed, 

BURGH,  J.  I  concur  In  the  reversal  of 
the  judgment,  and  In  the  statement  of  the 
law  in  tbe  foregoing  i^ilnlon.  but  I  am  not 
satisfied  that  the  error  In  refusing  tbe  repu- 
tation evidence  was  material,  and  would  not 
reverie  the  judgment  on  that  ground. 


ROBERTS  V.  CITy  OF  ST.  MARTS. 
(Supreme  Court  of  Kansas.   Nov.  T,  1008.) 
Municipal  Cobfobatiohs  (M  167*>— OmoBBS 

— AUTHOBITY. 

It  Is  a  general  mla  that  persons  dealing 
with  the  officers  of  a  municipal  corporation 
muflt  ascertain  the  nature  and  extent  of  their 
authority ;  but  In  matters  which  are  the  proper 
subjects  of  municipal  action,  where  there  is  no 
provision  of  law  requiring  uiat  sndi  authority 
shall  be  given  by  formal  aicdon  of  the  foveining 
body,  it  may  be  shown  by  a  oonise  «  conduct 
which  induces  others  honestly  to  fl—"'"t  and 
rely  opon  its  existence. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  |  375;  De&  Dig.  | 
167.»] 

(Sylbibns  by  the  Court) 

Error  from  District  Court,  Pottawatonle 
County ;  Robert  O.  Helzer,  Judge. 

Actimi  by  Mary  Roberts  against  the  City 
of  St.  Marys.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Reversed  and  re- 
manded. 

Charles  Haydoi,  J.  K.  Codding,  and  James 
Graham,  for  plahitlff  In  error.  B.  B.  Tracy 
and  Maurice  Murphy,  for  defendant  In  error. 
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BBNSON,  T.  Tb»  ffMatitt,  Mary  Roberts, 
sued  to  recover  damagea  for  the  death  of 
her  husband  throagh  the  all^^  n^Ugence 
of  the  defradaut  tity  in  allowing  a  windmill, 
a  part  of  ttie  manldpal  waterworka  Bystem 
upon  which  he  was  at  woric  for  the  city, 
to  become  defective  and  dangerona.  thereby 
causing  his  deaOL  The  city  admitted  the 
ownenhlp  of  the  atrncture,  and  that  Mr. 
Roberta  was  killed  by  falling  from  It,  bnt  de- 
nied that  be  was  In  Its  onploy,  and  pleaded 
contributory  negligence.  The  erldence  tend- 
ed to  abow:  That  the  windmill  was,  and  had 
beoi  tor  several  years,  In  charge  of  the  city 
marshal,  who  superintended  the  r^lrs  there- 
on, empl<ved  wozkmen  for  ttiat  purpose,  gave 
them  dlrectlcms,  and  approred  their  blll^ 
whidi  were  audited  by  the  oonndl  and  paid  by 
thedty;  that  the  deceased  was olUng  the ndU 
wben  be  fell  from  a  ladder  which  was  afllx- 
ed  to  the  tower  of  the  windmill  because  «f 
its  decayed  and  d^ectlve  condition,  causing 
the  rongs  to  loosen  and  give  way ;  that  this 
defective  and  dangerous  condition  had  exist- 
ed for  a  oonrtdmible  time  and  had  been 
r^rted  verbally  to  the  comu^  at  a  meeting 
of  that  body  by  the  marriial  more  than  a 
year  a  year  before  the  injury,  who  Informed 
the  council  "thiat  the  wheel  was  In  bad  ahape, 
and  that  the  ladder  needed  some  repairs, 
and  tbat  If  it  was  not  dmie  seme  tme  would 
get  hurt"  This  oversight  of  fbe  windmill 
and  of  the  r^lrs  thereon  had  ctmtlnued 
daring  the  ofltelal  terms  of  two  marshals  be- 
fore that  of  the  Incombent  under  whom  tiie 
deceased  appeared  to  be  working,  and  in  a 
few  days  after  the  accident  this  marshal 
employed  another  woiftman  to  repair  the 
ladder,  who  was  paid  by  the  dty.  Bills  of 
other  wwkmeu  as  well  as  of  the  deceased 
for  repairs  on  the  mill  were  paid  by  tbe  city. 
It  was  shown  that  at  least  one  councilman 
had  personal  knowledge  of  Bobots*  work 
upon  the  mill  <m  prevlons  occasions,  and  all 
of  them  must  have  known  of  the  allowance 
of  his  bills  therefor,  and  that  the  mandial 
was  superintending  the  work,  and  his  0.  K. 
upon  the  bills  was  required.  There  was  no 
evidence  of  any  official  actl<»i  by  the  mayor 
and  council  Inatructing  the  marshal  to  cause 
tbe  repairs  to  be  made  or  pladng  the  wind- 
mill In  hlfl  charge. 

The  court  sustained  a  demurrer  to  tbe 
evidence  upon  the  ground,  as  we  Infer  from 
the  briefs,  tbat  such  formal  action  was  not 
shown,  and  because  there  was  no  direct  evl- 
dence  of  the  actual  employment  of  Roberts 
at  tbe  time  be  was  injured.  Sacb  employ- 
inent,  however,  may,  with  proper  limitations, 
be  implied  against  municipal  corporations,  as 
well  as  Individuals.  Judge  Dillon  says : 
"The  present  state  of  the  authorities  clearly 
Justifies  the  opinion  of  Chancellor  Kent  that 
corporations  may  be  bound  by  implied  con- 
tracts  within  the  scope  of  tbelr  powers,  to 
be  deduced  by  Inference  from  authorized 
corporate  acts,  without  either  a  vote,  or 
deed,  or  writing.  This  doctrhie  Is  applicable 


equally  to  public  and  private  CMporatlons, 
but  in  applying  It,  however,  care  must  be 
taken  not  to  violate  other  prlndples  of  law. 
Thus  It  is  obvious  that  an  implied  promise 
cannot  be  raised  against  a  corporation,  where 
by  its  charter  it  can  only  contract  In  a  pre- 
scribed way,  tauxpt  It  be  a  promise  for  mon- 
ey received  or  property  aK>ropriated  under 
the  contract    •    •    *    Dillon  on  Municipal 
Corporations  (4th  Ed.)  {  4S9.    See,  also, 
Town  of  New  Ath^is  v.  ^Hiomas  et  at,  82 
111.  2&8.   The  dty,  by  the  operation  oC  the 
windmill,  supplied  water  for  public  puiposes. 
Repairs  upon  it  are  Incidental  to  audi  opera-  i 
tlon.  That  they  were  being  made  must  have  i 
beesi  known  to  the  council.  The  acts  of  the 
marshal  In  causing  such  rqwlrs  to  be  made, 
If  not  dlrecUy  authorised,  were  ratified  fnun 
time  to  time  fOr  a  long  period  before  tin  In- 
Jury  occurred,  and  almost  immediately  after- 
wards, and  the  drcnmstancea  were  such  that 
the  authority  in  ttie  particular  Instance  could 
have  been  fairly  Implied.  This  does  no  vio- 
lence to  the  rule  that  posons  dealing  with 
public  ofllctoi  must  ascertain  the  nature  and 
extent  of  tlielr  antbority,  but  In  matters  of 
this  nature,  which  are  the  proper  subjects 
of  municipal  action,  where  there  Is  no  pro- 
vision of  law  requiring  that  sudi  authority 
stun  be  given  by  formal  action  of  the  gov-  i 
emlng  body.  It  may  be  diown  by  a  course 
of  conduct  wlhch  Induces  others  honestly 
to  assume  and  rdy  upon  Its  existence.  **Tlie 
general  rule  Is  unqnestlonable  tbat  a  mnnld- 
pal  corporation  Is  not  bound  by  the  unau- 
thorised act  of  an  Individual,  whether  an 
c^cer  of  the  corporation  or  a  mere  private 
person;  but  the  corporation  may  so  deal  i 
with  third  persons  as  to  Justify  them  In  as- 
suming the  ezlstmce  of  an  authority  In  an- 
other, which  In  fact  has  nevw  been  ^ven." 
Davies  V.  Mayor,  etc,  of  Olty  of  New  York, 
96  N.  T.  26a  In  Mound  Olty  v.  Snoddy.  68 
Kan.  120,  86  Paa  1112,  reviewing  an  action 
to  recover  for  swvlces  as  an  attorn^,  the 
court  eald:  'TThe  court  below  pn^)erly  in- 
structed the  Jury  that  If  the  dty,  knowing 
the  facts  in  relation  to  the  employment  per- 
mitted Snoddy  to  act  as  attorney  and  repre- 
sent tbe  dty,  tts  ccmdnct  would  operate  as  a 
ratification  and  acceptance  of  the  acta  of  the 
mayor  in  making  the  employment  and  that 
tbe  dty  would  be  liable  for  what  his  serr- 
Ices  theretofore  rendered  were  reasonably 
worth,  unless  with  reasonable  promptness  it 
had  notified  him  to  discontinue  the  swrlcea. 
Pages  180,  131,  of  53  Kan.,  page  1112  of  35 
Pac. 

The  evidence  offered  tended  at  least  to 
prove  that  the  deceased,  wben  injured,  was 
In  tbe  employ  of  the  city,  and  that  there  was 
negligence  In  falling  to  furnish  him  a  safe 
place  to  work,  and  should  have  been  sub- 
mitted to  the  Jury.  The  question  of  contrHy. 
ntory  negUgrace  presented  In  the  brief  of 
tbe  defendant  was  also  one  for  the  Jury  to 
decide.  Further  evidence  was  offered  by  tlie 
platntur  tending  to  show  that  s  former  mar^ 
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itel  had  exeiclaed  care  and  c<»itr61  of  the 
wtedmlD  and  employed  men  to  repair  It  wltb 
tbe  knowledge  and  Implied  aaaent  of  tbe 
BBjor  and  connciL  Tbla,  In  connectiwi  with 
otber  evidence  tending  to  show  that  this 
orei^^  waa  contlnoed  tila  auccesaora  to 
time  of  the  Injury,  waa  proper.  Bridence 
ImtUv  been  offeretf  tctrn  whldi  the  anttwr* 
It;  of  the  marahal  to  oairtoy  tha  deceaaed 
■debt  have  been  inferred,  it  foUowa  that  all 
competent  erldence  of  sadi  employment 
iboald  have  been  allowed.  Some  evidence  of 
tUg  nature  appears  to  have  been  rejected 
taaow  of  the  Tiew,  an^u^ntly  taken,  that 
ttere  waa  no  evidence  of  the  marabal'a  an- 
tborl^  to  employ  bim. 

Snne  other  errora  are  alleged  in  excluding 
tettmony ;  but,  with  the  prlnclplea  now  an- 
MBiiced.  It  ia  not  de«iied  neceaaary  to  refer 
to  tbe  mllnga  In  detail. 

Tbe  Judgment  is  reversed,  and  the  cause 
ronai^ed  for  a  new  trlaL 


UUiARD  et  al.  v.  CHICAGO,  R.  I.  & 
P.  RT.  CO. 

(Sopreme  Court  <rf  Kansaa.   Nov.  7,  1D08.) 

I  HuuoAiw  (I'  48(I^FiB»— AonoHS— IN- 

nSDOnOHS— AFPUCABlLTrT  TO  BVIDEITCB. 

In  an  action  for  damage  from  fires  aJong  a 
railroad  right  of  way,  where  the  evidence  show- 
ed that  three  firea  had  started  along  the  right 
^  w«7  within  tbree-qoarten  of  a  mile  of  each 
other  and  about  tbe  aame  time,  an  Instructlim 
vu  proper  that  the  jury  might  Infer  Degligence 
trma  the  occurrence  of  a  series  of  fires  at  or 
■boot  Okt  same  time,  thoo^  there  was  no  direct 
nidence  that  they  were  negligently  caused. 

IBi.  Nota^For  other  caaes,  aee  Railroads, 
DHL  Dig.  I  4S6.*] 

I  ItAiLBOADa  (f  482*)— Fma—Acnona— Stnr- 

ncimOT  OF  EVIDKRCK. 

In  an  action  for  damage  from  fires  along  a 
nllroad  right  of  way,  the  statute  making  the 
owie  setting  out  of  the  Qre  prima  facie  evidence 
of  tbe  company's  negligence,  plaintiff,  on  proy- 
ia;  tbe  fire,  could  recover  without  any  i>oBitive 
(Mimony  as  to  defMidant's  oe^igence.  In  the 
■bwnee  of  evidence  showing  that  d<tfendant  was 
ut  negligent. 

.[Bl  Note.~For  other  cases,  see  Railroads, 
Cat  Dig.  f  1TS3 ;  Dec.  Dig.  |  482.*] 

I  Tbui,  (1 296*)— Rhtusal  to  Chabge— Pbxj- 

DDICIAL  EhTRCr. 

In  an  action  for  damage  from  fires  along 
defendant's  right  of  way,  though  an  instruction 
*u  proper,  under  the  evidence,  that  the  com- 
puys  n^lfgence  mlfl^t  be  inferred  from  the  o<^ 
wrenee  of  a  aerlea  of  fires  without  direct  evi- 
dnce  of  nMlIgence.  its  refusal  was  not  reversi* 
ble  error  where,  after  instructing  as  to  the  ef- 
fect o[  the  statute  making  the  mere  setting  out 
ef  tbe  fire  prima  fade  evidence  of  negligence, 
|i>  Goort  inatmcted  that,  after  the  company  had 
introdnced  testimony  to  rebnt  the  presamptimi 
of  nerligence,  it  waa  a  question  of  fact  for  the 
jUf  tima  all  tbe  evidence  whether  the  fire  was 
amed  by  defendant* a  negligence  or  waa  aed- 
tataL 

JBA.  NMa;— F6r  otbn  caaes,  see  Mai,  Otnt. 
IKc  H  700-718.  718;  Dee.  Dig.  1  286.*] 


4.  Nrw  Tbial  (|  102*)  —  Gboundb  —  Nbwlt 

Disco VBBED  Bvideitce. 

In  an  action  for  damage  from  fires  along  a 
railroad  right  of  way,  where  defendant's  wit- 
nesses testified  that  the  spari^  arrester  cm  its 
engine  was  yrell  adapted  to  the  purpose,  that 
plaintiff  discovered  witnesses  after  the  trial  < 
who,  though  not  familiar  with  the  facts  of  the 
case,  were  qualified  as  experts  and  would  tes- 
tify that  the  kind  of  screen  used  was  inauffi- 
dent,  was  not  groond  for  a  new  trial,  as  the 
anffidency  of  the  appliance  waa  necessarily  in- 
volved OD  tbe  trial,  and  plaintiff  was  then 
bound  to  anticipate  and  meet  the  proof,  though 
plaintiff  contended  that  he  did  not  know  nor 
could  be  find  out  until  the  trial  the  particular 
Idnd  of  screen  used. 

[Ed.  Note.— For  other  cases,  see  New  Trial,' 
Dec.  Dig.  1  102.*1 

B.  New  TnAi.  (|  M*)— Oaouinw  — Hiscon- 

DtlCt  09  Jttbt. 

In  an  action  for  damage  from  fires  along  a 
railroad  right  of  way,  that  two  jurors  who  had 
experience  In  nmning  engines  talked  with  the 
other  juron  about  their  condnsions  from  their 
experience  was  not  ground  for  a  new  trial, 
where  It  did  not  ai^war  what  the  conclusions 
of  such  jnrors  were :  plaintiff  not  being  shown 
to  have  been  prejudiced  thereto. 

[Sd.  Note,— For  other  easei,  eae  New  Trial, 
Cent  Dig.  »  11&-110;  Dee.  Dig.  f  56.*] 

6.  Appeal  aho  Bbbok  (|  1064*)— HAUiLBaa 
Bbbob— AjTEonna  Pabtt  Not  Entitled 

TO  SnCOBBD. 

Where  the  jury  found  that  defendant  waa 
not  negligent,  error  In  instructions  relating  to 
contributory  n^ligence  was  immaterial. 

[Ed.  Note.— For  other  eaeea,  see  Aimeal  and 
Dnx>r,  Cent.  Dig.  |  4219;  Dec  Dig.  I  1064.*] 

S^r  from  District  Court,  Marion  County; 
O.  Ia  Moore,  Jndge. 

Action  by  John  T.  Llliard  and  others 
asalnat  the  Chicago,  Ro<^  Island  ft  Padflc 
Railway  Company.  Judgment  for  defendant, 
and  plalnttCES  bring  error.  Afltaned. 

W.  H.  Carpenter,  Llllard  ft  Williams,  and 
T.  M.  Llllard,  for  plalntiffa  In  error.  IL  A. 
Low  and  Paul  SL  Walker,  for  defendant  In 
error. 

PER  CURIAM.  John  T.  Llllard  and  oth- 
era  sued  the  CAlcago,  Rock  Island  ft  Padflc 
Railway  Clompany  for  damagea  on  account 
of  a  fire  set  out  by  one  of  Ita  englnea.  A 
jury  trial  resulted  In  a  Terdlet  tar  the  de- 
fendant, and  from  tbe  judgment  baaed  there* 
on  the  plaintlfFa  proaecnte  errw. 

Error  ia  aaaigned  on  account  ct  tbe  refnaal 
to  give  thla  Inatructlon:  "Ton  are  instrocted 
that  this  single  fire  did  not  of  itself  prove 
n^lIgence,  bat  from  the  occurrence  <tf  a 
snles  of  fires  of  a  similar  nature  at  or  about 
tbe  same  time,  when  an  raglne  In  good  or- 
d»  and  properly  bandied  does  not  ordinarily 
start  flres,  the  jury  ml^t  be  jnsUfled  In  in- 
ferring n^llgence,  althougb  there  is  no  di- 
rect evidrace  as  to  wlierdn  tbe  negligoice 
consisted,  and  that  It  waa  unreasonable  to 
expect  of  tbe  plalntUh  direct  erldence  of 
the  qpedflc  defect  la  tbe  engine  or  tts  man- 
agement, aa  these  are  matters  pecollarly 
within  the  knowledge  of  tlie  defendant" 
There  was  erldenee  that  three  flres  were 
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started  within  a  distance  of  three-quarters 
of  a  mile.  The  'instruction  asked  was  there- 
fore pertinent  to  the  facts.  Such  an  Instmc- 
tl<m  was  held  proper  In  Mo.  Pac.  Ry.  Oo.  t. 
Klncald,  29  Kan.  654.  That  action  was 
brought  before  the  enactment  of  the  statute 
making  the  mere  setting  out  of  the  fire  prima 
facie  evidence  of  negligence.  That  law  has 
greatly  diminished  the  Importance  of  such 
an  Instruction.  In  the  Klncald  Case,  the 
plaintiff,  having  the  burden  of  showing  af- 
firmatively that  the  defendant  was  negli- 
gent, was  able  to  produce  no  evidence  on  the 
subject,  except  the  fact  that  several  fires  had 
been  set  out  by  the  same  engine.  It  was 
therefore  not  only  proper,  but  very  essential, 
that  the  court  shoold  Inform  the  Jury  that 
this  circumstance  alone  was  sufficient  to  sup- 
port an  inference  of  negligence;  It  was  nec- 
essary to  tell  them  that  there'was  some  evi- 
dence of  negUgenco,  and  there  was  none  ex- 
cept this.  Id  the  present  case,  the  plaintiffs 
had  the  benefit  of  the  statutory  presumption 
of  negligence,  and  could  have  recovered  with- 
out any  positive  testimony  on  their  part; 
and,  although  the  trial  court  might  have  ^v- 
ea  the  Instruction  asked  without  error,  to 
have  done  bo  would  have  been  to  have  sin- 
gled out  a  particular  feature  of  the  evidence 
for  comment — to  have  called  the  attention 
of  the  jury  to  an  Inference  which  they  might 
make  If  the  reasoning  suggested  appealed  to 
their  Judgment  The  refusal  to  do  so  does 
not  justify  a  reversal  In  view  of  the  fact 
that  the  trial  court,  after  instructing  the 
Jury  as  to  the  effect  of  the  statute,  added: 
"After  the  defendant  company  has  Introduc- 
ed testimony  on  Its  behalf  tending  to  rebut 
this  presumption  of  negligence  that  arises 
by  reason  of  the  alleged  communication  of 
the  fire,  it  then  becomes  and  is  a  question 
of  fact  for  you  to  say,  from  all  the  evidence, 
facts,  and  circumstances  of  the  case,  whether 
the  fire  complained  of  resulted  from  the  neg- 
ligence of  the  defendant,  or  whether  It  was 
simply  an  accident  incident  to  the  operation 
of  the  railroad,  and  for  which  the  defend- 
ant, if  that  Is  the  case,  would  not  be  resprai- 
sible." 

At  the  trial  the  defendant  produced  wit- 
nesses, wbo  descrlt)ed  the  screen  In  use  on 
the  engine  In  question  to  prevent  the  escape 
of  sparks,  and  testified  that  it  was  well 
adapted  to  the  purpose,  and  that  the  engine 
had  been  subjected  to  a  suitable  inspection. 
After  the  trial,  the  plaintiffs'  attorney  found 
persons  who  were  ready  to  qualify  as  ex- 
perts and  contradict  this  testimony  so  far  as 
It  related  to  what  appliances  were  proper 
and  what  examination  they  should  receive. 
On  the  basis  of  this,  regarded  as  newly  dis- 
covered evidence,  he  asked  a  new  trial,  ex- 
cusing his  failure  sooner  to  produce  It  or  Its 
equlvalrait  by  the  fact  that  before  the  trial 
be  did  not  know  and  could  not  have  ascer- 
tained what  kind  of  screen  was  in  use  on 


the  engine  wbl<±  set  the  fire,  or  what  in- 
spection had  been  made  thereof.  The  new 
witnesses  had  no  knowledge  of  any  of  the 
facts  connected  with  the  settlor  out  of  the 
fire.  They  could  only  have  testified  generally 
concernii^  their  opinions  as  to  the  most  ef- 
fectual means  of  preventing  the  escape  of 
sparks  from  an  engine.  'This  was  a  matter 
almost  necessarily  involved  in  the  trial,  and 
the  plaintiffs  were  bound  to  anticipate  and 
be  prepared  to  meet  evidence  on  the  subject 
favorable  to  the  defendant  It  is  not  assert- 
ed that  the  company  changed  Its  theory,  or 
In  any  way  misled  Its  opponents.  The  only 
claim  of  surprise  Is  founded  upon  the  con- 
tention that  the  defendant  admitted  at  the 
trial  using  an  appliance  of  a  kind  which  the 
plaintiffs  learned  afterwards  was  Inefflcirat 
and  antiquated.  We  conclude  that  the  show* 
Ing  was  not  suffidmt  to  cmnpel  tbe  granting 
of  a  new  trial: 

A  new  trial  was  also  asked  because  two 
members  of  the  Jury,  who  had  had  expe- 
rience In  running  engines,  talked  with  the 
other  Jurors  about  their  conclusions  from 
such  experience;  but,  as  It  Is  not  shown 
what  their  conclnsiuis  were,  it  cannot  be 
said  that  the  plalntlflb  were  prejudiced 
thereby. 

Complaint  is  made  of  instructions  that 
were  given  with  r^ard  to  contributory  n*^- 
llgence.  The  Jury,  however,  found  specially 
that  the  defendant  had  not  been  negligent 
As  we  hold  that  no  error  was  committed  af- 
fecting that  finding,  It  follows  that  any  error 
relating  to  the  matter  of  oontrlbntoiy  negli- 
gence was  immaterial. 

The  Jodgment  in  affirmed. 


Ex  parte  MURPHY. 
(Supreme  Court  of  Kansas.    Nov.  7,  1908.) 

1.  Municipal  Cobporationb  (§  G43*)— Police 
PowEB— Chimin AL  Peosecutions. 

The  sentence  of  a  police  judge  of  a  dty  of 
the  first  class  that  a  defendant,  duly  convicted 
before  him,  shall  pay  a  fine  and  be  imprisoned 
in  the  city  jail  is  not  made  void  by  the  addltltHi 
that  the  defendant  shall  go  upon  Us  own  recog- 
nizance until  an  order  of  commitment  Is  issued. 

[I'M.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  S  G4;J.*J 

2.  Habeas  Cobfus  (i  50*)— Release  tbou  Ih- 

FBISONUENT. 

When  the  commitment  is  Issued  upon  such 
a  sentence  before  the  time  of  Impriaooment  pre- 
scribed therein  has  expired,  the  defendant,  im- 
prisoned thereunder,  applyiaj|f  for  his  release 
before  the  time  jso  fixed  for  imprisonment  has 
elapsed,  must  be  remanded. 

[EA.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  8  48 ;  Dec.  Dig.  i  Sa*] 

(Syllabus  by  the  Court.) 

Application  by  George  A.  Murphy  for  writ 
of  habeas  corpus.    Petitioner  remanded. 

Brubacher  ft  Conly,  for  petitioner.  F.  B. 
Stanley,  for  respondent 
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BENSON,  J.  The  peUttoner  was  sentraiced 
upon  bis  plea  of  gaUty  of  maintaining  a  com- 
moa.  inilBBnce  In  vUtetloD  nt  an  wdlnance  of 
the  dtjr  of  Wldilta.  The  smtence^  pnmonno- 
ed  September  10th,  was  as  foUowi :  "It  Is 
thorefore  adjudged  1^  the  eoort  that  the  de> 
fendant,  Oetnge  A.  Murphy,  pay  unto  the  city 
of  Wichita  a  fine  In  1^  sum  of  flOO,  and 
that  he  tie  imprlBtmed  In  the  city  Jail  for  tiie 
pnlod  of  SO  days,  and  until  such  floe  and  the 
costs  of  tills  action  are  paid.  It  Is  furttier 
ivdered  that  the  said  defendant  be  allowed 
to  CO  iwon  his  own  recognisance  until  order 
of  commltmoit  Is  Issued  herein.  It  is  tar- 
tbrr  adjudged  by  the  court  that  the  bitozi- 
eating  liquors  seized  upon  the  search  and 
seizure  warrant  Issued  hweln,  and  described 
in  the  return  of  said  mrrant.  as'  her^  set 
out,  be  forfeited,  and  such  Intoxicating  liq- 
uors are  hereby  ftnfeited  and  ordered  de* 
stroyed."  On  October  3d  a  conunltment  was 
issued,  reciting  the  Judgmoit  and  containing 
the  following  order:  "Now,  Oierefore^  this 
Is  to  command  you  to  take  and  commit  said 
defendant,  George  A.  Murphy,  to  the  city 
jail  of  sold  dty  of  Widilta,  fbr  such  time 
as  is  bor  said  Judgment  and  SCTtence  of  the 
court  OTdered  and  decreed."  The  petitioner 
was  reiensed  firom  custody  on  this  writ  of  ha- 
tcas  corpus  on  October  4th,  vpm  bond,  pend- 
ing the  hearing  In  this  matter.  He  bases  his 
risbt  to  a  dlsdiarge  from  ImprlBonmrait  upon 
Tbe  following  grounds:  (a)  That  ttie  sen- 
tence was  so  Indefinite  as  to  be  void ;  (b)  that 
Imprisonment  for  80  days  from  October  8d  is 
not  antfaorlsed  by  tbe  Jodgment ;  and  (c)  that 
at  tlie  time  the  writ  was  returned,  October 
Uth,  the  period  flzed  for  imprisonment  had 
expired. 

The  statute  governing  procedure  before 
Justices  in  criminal  trials  piuTldes  ttiat  a 
jndgmmt  of  conviction  shall  be  oecuted  by 
Tirtne  of  a  warrant  reciting  the  Judgment, 
and  commandbig  tbe  oflBcer  to  execute  It 
(Geo.  Bt.  1901,  t  0824),  and  this  provision  is 
made  applicable  to  proceedings  In  the  police 
court  at  cltlea  of  tlie  first  class  (Oen.  St 
IWl,  I  807).  Tbe  commitment  is  the  anthor- 
Ity  tor  boldliv  'tbe  prisoner,  and  ia  tbe  regu- 
lar course  of  procedure  precedes  the  imprls- 
onmeixt  The  notation  in  the  Judgment,  so 
br  as  It  Implied  that  such  a  commitment 
■bonld  be  issued,  only  stated  upon  the  docket 
what  would  have  been  implied  bad  the  state- 
ment been  omitted.  Tbe  provision  that  the 
defendant  ml^t  go  upon  his  reo^nizance 
mtQ  tbe  commitment  should  be  Issued  does 
not  neoeesarity  mean  that  he  shall  thus  be 
rdeased  for  an  unreasonable  time,  or  beyond 
tbe  30  days,  so  as  to  entail  upon  the  defend- 
ant tbe  hardships  referred  to  In  the  opinion 
In  Be  Strickler,  Petitioner,  61  Kan.  700,  33 
Pac.  620.  It  was  there  said:  "It  will  be 
observed  fliat  the  attempt  to  carry  this  sen- 
tnce  into  effect  was  made  after  the  explra- 
ttui  of  90  days  from  the  date  of  tbe  sentence. 
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and  tbe  question  here  presrated'  Is  whetber 
the  district  court  could  lawfully  sentence 
tbe  defendant  to  Imprisonment  In  the  county 
Jail,  and  then  suspend  Ite  execution,  to  be 
enforced  at  some  future  time  on  the  happen- 
ing of  a  contingency  named  m  the  Judgment" 
In  that  case  tbe  petitioner  was  first  conmilt- 
ted  to  Jail  aft»  tiie  expiration  of  tbe  time 
named  in  tbe  sentence.  Here  the  omimit- 
ment  was  Issued,  and  the  petitioner  Impris- 
oned, before  tbe  time  Kvescrlbed  in  the  sen- 
tence, had  expired.  If  tb$t  pw^od  began  at 
tbe  date  of  tbe  sentence,  as  claimed,  tbe  ef- 
fect of  delay  in  issuing  the  commitment 
would  be  to  shorten  the  term  of  actual  con- 
finement Tbe  questltm  whether  tbe  petition- 
er  can  be  lawfully  held  b^ond  that  time  la 
not  presented  in  this  record,  for  he  was  not 
so  held  when  this  j^roceedlng  waa  begun.  We 
conclude  that  the  sentence  was  not  void,  and 
that  tbe  police  Judge  bad  not  lost  bis  author^ 
Ity  to  lasne  the  writ  at  tbe  time  It  was  placed 
In  the  bands  of  the  oflOcer. 

The  claim  that  tbe  petitioner  cannot:  be  re- 
manded because  tbe  return  was  made  after 
80  days  teom  tbe  date  tff  the  sentence  bad 
lapsed  cannot  be  sanctioned.  N<me  of  tbe 
time  during  which  he  was  allowed  bte  liberty 
pending  this  bearing  can  be  considered  as 
part  of  tbe  period  of  confinement  under  tbe 
sentence. 

The  i>etitloner  is  remanded. 


ST.  LOUIS  &  S.  P.  R.  CO.  V.  BLROD. 
(Snpreme  Court  of  KansaB.    Nov.  7,  1908.) 

Neolioence  (I  110*)— Cabhizbs  a  816*)~Ao- 

TICK  FOB  Damages— PLEADIKQ. 

In  an  action  for  the  recovery  of  damases 
for  personal  injuries,  the  plalnnff  cannot  re- 
cover upon  any  ground  of  negligence  which  is 
not  alleged  In  bis  i>etition. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  I  216;  Dec  Dig.  j  119:*  Carrier^ 
Cent  Dig.  1 12S1 ;  Dec.  Dig.  «  315.*] 

(Syllabus  by  tbe  Court) 

Brror  from  District  Court,  Cherokee  Coun- 
ty; C.  A.  McNeill,  Judge. 

Action  by  Charles  Eliod  against  the  St 
Loula  &  San  Francisco  Railroad  Company. 
Judgment  for  plaintiff.  Dtfendant  brings 
error.  Reversed  and  remanded. 

Blrod  w^t  to  tbe  railroad  company's  sta- 
tion In  Galena  to  learn  the  time  of  arrival 
of  a  train  upon  which  he  was  expecting  a 
friend.  When  he  arrived  upon  the  platform 
at  the  station,  and  before  accomplishing  his 
errand,  he  had  occasion  to  go  to  the  water- 
closet  Tbe  company  had  provided  a  water- 
closet  about  100  feet  In  an  easterly  direction 
from  the  depot  platform,  tbe  location  of 
which  was  known  to  El  rod.  In  going  there- 
to, Elrod  went  to  the  northeast  corner  of  the 
platform  and  stepped  off  upon  a  step  provid- 
ed for  that  purpose>  In  taking  another  step, 
as  he  supposed  to  the  ground  his  foot  sank 
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Into  a  hole  or  ditch  wblch  waa  nearly  In 
front  of  one  side  of  the  step  In  wblch  ditch 
there  was  a  large  drainage  pipe.  His  foot 
struck  upon  the  rounding  surface  of  the 
drainage  pipe  and  he  fell  and  dislocated  or 
sprained  his  ankle.  He  brought  this  action 
to  recover  damages  for  the  Injury  and  pre- 
vailed In  the  district  court  of  Oherokee 
county. 

W.  F.  Evans  and  R.  R.  Vennilton,  for 
plaintiff  In  ^rror.   A.  L.  Majors  and  S.  0. 

Westoott,  for  defendant  In  error. 

SMITH,  J.  (after  stating  the  facts  as 
above).  It  Is  evident  that  Elrod's  claim 
against  the  company  for  damages  must  rest 
upon  some  negligent  omission  of  duty  which 
the  company  owed  to  him  end  to  others  hav- 
ing business  at  Its  station  under  like  clr- 
cnmstances.  The  only  allegation  of  negli- 
gence In  his  petition  Is  the  following  excerpt 
therefrom:  •  •  That  In  going  to  said 
water-closet  as  aforesaid  It  was  necessary 
for  said  plaintiff  to  step  off  the  east  end  of 
said  platform  on  the  ground,  and  In  doing  so 
plaintiff  stepped  Into  a  deep  ditch  and  upon 
the  edge  of  a  drainage  tile  carelessly  and  neg- 
ligently left  exposed  by  said  defendant  com- 
pany, bU  of  which  this  plaintiff  is  unable  to 
make  more  specific  and  certain,  all  of  which 
condition  had  existed  some  time  prior  there- 
to, the  exact  time  the  plaintiff  Is  unable  to 
state  more  definitely,  of  which  this  plaintiff 
had  no  notice  or  knowledge  but  which  was 
well  known,  or  by  the  exercise  of  reasonable 
care  and  diligence  should  have  been  known 
by  the  defendant"  The  substance  of  the 
complaint  Is  that  the  company  carelessly  and 
negligratly  allowed  the  ditch  to  exist,  and 
carelessly  and  negligently  left  the  drainage 
tile  therein  so  exposed  at  a  place  where  Elrod 
had  a  right  to  go,  by  the  implied  invitation 
of  the  company,  and  that  said  ditch  and 
tile  were  allowed  to  remain  so  near  to  the 
step  leading  from  the  platform  that  Elrod 
stepped  Into  and  upon  the  fame  wlOiout  fault 
on  bis  part. 

The  right  of  the  plaintiff  to  recover  should 
have  been  limited  to  the  spedfle  negligence 
alleged  In  his  petition.  He  was  not  ^titled 
to  recover  upon  any  other.  Telle  v.  Rapid 
Transit  Co.,  60  Kan.  455,  SI  Pac  1076;  S. 
K.  Ry.  Co.  V.  Griffith,  54  Kan.  428,  38  Pac. 
478;  Brown  v.  Ky.  Co.,  59  Kan.  70,  152  Pac. 
65;  Schwarzachlld  v.  Weeks,  66  Kan.  800, 
72  Pac.  274;  14  Encyc.  PI.  &  Pr.  S42. 

There  was  no  reference  In  the  petition  to 
any  failure  on  the  part  of  the  company  to 
properly  light  Its  depot  platform  or  the  steps 
leading  therefrom.  Yet  the  court,  over  the 
objection  of  the  company,  gave  the  following 
instruction:  "Eleventh.  Yon  are  Instructed 
that  it  was  the  duty  of  the  defendant  to  keep 
and  have  Its  platform  and  the  steps  or  ap- 
proaches immediately  leading  thereto  reason- 


ably sufficient  and  safe  In  all  respects  to  be 
used  by  such  persons  as  may  have  lawful 
occasion  to  use  the  same.  It  is  not  necessary 
that  It  should  be  perfectly  and  absolutdy 
safe.  So.  great  a  degree  of  perfection  is  nsii- 
ally  impracticable,  but  It  must  be  reasonably 
safe  and  sufficient  for  all  persons  rightfully 
and  properly  u^g  the  same,  and  who  are 
ttiemaelTea  in  the  exercise  of  ordinary  and 
reascmaUe  care.  Such  lights  as  axe  reason^ 
ably  necessary  after  dark  to  rendor  the  use 
of  the  platform  and  the  aKiroadies  imme- 
diately tliereto  reasonably  safe  Aonld  be 
maintained  at  or  near  Qie  time  of  the  arrlTSl 
of  trains,  and  while  the  same  remain  at  tlie 
station;  the  proper  charact»  and  estient  of 
the  lights  required  at  any  particular  statiim 
d^>aidlng  on  tlie  character  and  extent  of 
business  transacted  at  such  statton.  A  light 
or  lights  that  may  be  sofflcient  at  one  station 
might  be  inadequate  at  a  larger  one.  The  lar- 
ger the  station  and  the  greater  ttie  number  of 
passengers  and  persons  lawfully  doing  busi- 
ness there,  the  greater  tbe  need  of  a  great- 
er number  of  or  better  ll^ts."  If  the  ac- 
cld«it  had  occurred  in  daylight,  or  at  night 
when  the  platform  and  steps  were  well  light- 
ed, it  might  have  been  well  attributed  to  the 
negligence  of  Elrod.  If,  on  the  other  hand, 
the  company  owed  Elrod  a  duty,  and  he  was 
going  where  he  had  a  right  to  go,  as  the  ]ury» 
in  substance,  found  under  the  instructions 
of  the  court,  then  the  failure  of  the  company 
to  have  the  platform  and  steps  properly  light- 
ed might  be  the  proximate  cause  of  the  In- 
Jury.  It  Is  quite  probable  the  Jury  took  the 
latter  view,  as  appears  by  the  answer  to 
the  special  question  of  fact  No.  14:  "(14)  If 
your  answer  to  the  last  question  discloses 
the  fact  that  darkness  had  set  In,  then  state 
whether  or  not,  at  said  place  where  the  In- 
Jury  Is  claimed  to  have  taken  place,  there 
was  not  artificial  light  sufficient  at  the  time 
to  enable  a  prudent  person  to  have  seen  any 
hole  or  excavation  at  the  east  end  of  the 
platform.  Answer:  No."  It  appears  there- 
fore that  the  eleventh  Instruction  was  errone- 
ous, and  that  the  plaintiff  In  error  was  prej- 
udiced thereby. 

The  Judgment  of  the  district  court  is  re- 
versed, and  the  case  is  remanded  for  a  nev 
trial. 


STATE  V.  JOHNSON. 

(Supreme  C^Hut  of  Kansas.    Nov.  7,  1908.> 

Labcent  ft  24*)— Attempt  to  Comnr. 

Where  one  attempts  to  steal  an  article 
from  the  person  of  another,  bnt  ooly  suceeds  In 
dislodging  it  so  that  it  falls  to  the  floor,  with- 
out having  had  control  of  It  for  a  single  In- 
stant, the  offenjse  of  larceny  (b  not  complete. 

[Ed.  Note. — For  other  caseB,  see  lArceny* 
Cent  Dig.  {  53 ;  Dec.  Dig.  <  24.*] 

(Syllabus  by  the  Court) 


•For  ether  cues  m*  same  tqtle  and  sactlon  NUHBEB  In  Dec.  *  Am.  tflst.  1W7  to  dats^  *  lUportar  Intexss 
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Appeal  from  District  Oonrt,  Miami  Omm- 
tar;  W.  H.  SmUcoi,  Jndga. 

WllUun  JfdDUKm  was  charged  with  lar- 
oeo7  of  a  diamond  stud  and  coDvlcted  of  an 
attend  to  commit  Uiat  oBbdm.  j^»pealed. 
Affirmed. 

Henry  McOrew,  Jno.  A.  Hale,  Frank  J. 
Merrill,  and  Henry  E.  Dean,  for  appellant. 
F.  S.  Jackson,  Atty.  Gen.,  and  Thos.  H.  King- 
al^,  Connty  Atty.,  for  the  State. 

MASON,  J.  wniiam  Johnson  was  diarged 
with  the  Iarc«iy  of  a  dlamcoid  ablrt  atad  and 
oonvlcted  of  an  attMnpt  to  commit  that  of- 
fense.  On  appeal  he  claims  that  the  evi- 
dence neceBsarlly  showed  that.  If  be  tried 
to  steal  the  pr<^>erty  referred  to,  he  was 
■Dcceasfnl— that  he  was  either  entirely  Inno- 
cent or  guilty  ot  the  completed  offense.  If 
Uils  contention  Is  well  founded,  it  requires 
a  revwsal  of  the  Judgment,  for  the  statute 
(section  2285,  Gen.  St  1001)  provides  that: 
"No  person  shall  be  oniTicted  *  *  *  of 
any  •  •  •  attempt  to  commit  any  of- 
tenae,  when  it  shall  aiwear  that  the  crime 
intended  or  the  offense  attenipted  was  per- 
petrated 1^  audi  person  in  porsuance  of  such 
attempt" 

The  owner  of  the  diamond  teatlfled  that  he 
was  asleep  In  a  chair  car  while  wearing  the 
stod.  He  was  awakened  by  some  one  tugging 
at  his  shirt  front  He  arose,  and,  discover- 
ing that  the  diamond  was  gon^  seized  the 
dtfaidant  who  was  standing  near,  and  ac- 
cused him  of  taking  it  The  defendant  de- 
nied having  done  so,  and  made  a  motion 
with  his  hand,  after  which  the  diamond  was 
foond  upon  the  floor.  The  complaining  wit- 
ness doubtless  believed  that  the  defendant 
bad  the  diamond  In  his  hand  and  threw  It 
from  him  by  the  motion  referred  to.  If  the 
jury  had  been  satisfied  of  this,  they  could 
only  have  fonnd  bbn  gnllty  of  the  completed 
offense— not  of  a  mere  attempt  The  fact 
Uiat  after  the  defendant  was  seen  to  make 
the  motion  with  his  hand  In  the  direction  of 
the  place  where  the  diamond  was  found  gives 
BtnMig  ground  to  sop  pose  that  at  one  time  he 
had  c(Huplete  possession  of  It  bnt  does  not 
compel  that  conclosion.  The  Jury  may  have 
believed  that  In  his  effort  to  grasp  the  dia- 
mond he  succeeded  only  In  dislodging  It  from 
Its  place  and  cau^ng  It  to  fall  to  the  floor, 
or  so  loosoilug  It  that  It  fell  when  the  own- 
er arose.  In  either  case  the  offense  of  lar- 
ceny  was  not  committed.  The  defendant 
not  having  had  complete  and  exclusive  con- 
trol of  the  property,  even  momentarily,  the 
element  of  possession  by  him  was  la<^lng. 
'^Possession  is  not  taken  until  the  thief  ex- 
CTclses  a  complete  and  ezclnsive  control  over 
the  thing  taken.  Merely  striking  the  hand  of 
a  person  and  knocking  money  to  the  ground, 
where  it  la  lost,  la  not  a  taking  Into  posses- 
sion as  to  constitute  larceny.  So  to  jostle 
another  so  that  a  watch  and  chain  drops  from 


him  la  not  a  aofflclait  taking  of  the  watcb 
to  conatltnte  larcmy."  25  SL 
The  Judgment  is  aflBrmed. 


STATE  V.  WORTMAN. 
(Supreme  Coart  of  Kansss.    Nov.  7,  190S.> 

1.  LAncBWT  (I  5*1— Theft  or  Habhbss  — 
"Grand  LiBcsNY"— "Haeness." 

To  warrant  a  convlcticm  under  the  statute 
(section  1,  c  218;  p.  87^  Laws  lOOa)  mahlii|e 
the  theft  In  the  nighttime  of  "any  harness*^ 
grand  larceny,  it  Is  not  nseessary  that  the  prop- 
erty stolen  comprise  sU  the  parts  of  a  compEite 
hameas. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Dec  Dig.  9  5.* 

For  other  definitions,  see  Words  and  PhraseSr 
vol.  4.  pp.  8149,  8100] 

2.  GBiuiifAL  Law  (|  822*)— OonrasaiONS— Iw- 

STBUCnONS. 

In  a  criminal  case  it  is  not  material  error 
to  instruct  that  a  confesdon  vtrinntarily  and 
deliberately  made  furnishes  evidence  of  the- 
highest  character  againat  the  person  making  it, 
when  the  Jury  are  also  told  that  they  are  to  de- 
termine the  weight  to  be  given  to  the  evidence 
on  the  subject. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  {  822.*] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  Neosho  Coun- 
ty; James  W.  Finley,  Judge. 

Charles  Wortman  was  convicted  of  larceny, 
and  appeala  Affirmed. 

J.  L  Bheppard,  8.  (X  Denlson,  and  C.  B. 
Grlfilth,  for  appellant  F.  S.  Jat^son,  Atty. 
G&L,  B.  H.  Grlgsbr,.and  Cllne  ft  Strattour 
for  the  State. 

MASON,  J.  Charles  Wortman  was  con- 
victed upon  a  durge  of  stealing  harness  In 
the  nighttime,  and  appeals.  The  statute  (sec- 
tion 1,  c.  218,  p.  872,  Laws  1903)  reads:  "Ev- 
ery iwrson  who  shall  be  convicted  of  feloni- 
ously stealing,  taking  or  carryli^  away 
*  *  *  in  the  nighttime  any  domestic  fowls, 
harness,  or  saddles,  belonging  to  another, 
shall  be  deemed  gulltr  of  grand  larcoiy." 

In  the  information  and  evidence  the  stolen 
property  was  described  as  certain  enumerated 
straps  and  buckles  referred  to  aa  pieces  of 
harness,  not  Including  any  bridle,  collar,  or 
traces.  The  defoidant  Insists  that  the  ot- 
teaae  created  by  the  part  of  the  statute  here 
involved  can  only  be  committed  1^  taking 
a  substantially  complete  harness— that  is,  all 
of  the  equipment  used  (or  adapted  for  use) 
npon  a  single-draft  animal  or  upon  a  team — 
what  Is  sometimes  called  a  set  of  harness. 
We  think,  however,  that  the  Legislature  em- 
ployed the  phrase  "any  harness"  as  descrip- 
tive of  the  class  of  articles  forming  the  gear 
by  which  a  vehicle  Is  drawn,  as  It  might 
have  covered  all  wearing  apparel  by  the  use 
of  the  phrase  "any  clothing."  The  purpose 
of  the  act  was  to  give  additional  protection 
to  certain  kinds  of  property  by  making  the 


•For  etlwr  easM  m«  Mm*  toplo  and  seotlOB  NtfMBBR  In  Dm.  *  an.  Dtc*.  1907  to  date,  A  Reporter  Imlnm 
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tbeft  thereof  at  night  a  felony  r^rdless  of 
valn&  The  gravity  of  the  offense  Is  fixed  by 
the  hour  of  Its  oonunisslon  and  by  the  char- 
acter of  the  thing  taken,  not  by  Its  qnaotity. 
To  snppoae  that  the  noctomal  theft  of  mate- 
rial properly  described  as  harness  was  not 
to  be  a  felony  unless  enough  were  taken  to 
make  a  complete  assortmoit  would  be  so 
inconsistent  with  the  manifest  taitentlon  of 
the  new  act  that  such  a  construction  would 
only  be  Justified  If  the  language  onph^ed  af- 
firmatively so  Indicated*  for  instancy  de* 
noundng  in  terms  the  theft  at  "a  harness.*' 

The  defendant  also  asserts  that  there  was 
no  evidence  that  the  stolen  property  was 
taken  In  the  nlghttlm&  The  owner  testified 
that  It  was  In  Its  usual  itlace  after  dark  on 
March  19,  1007,  and  was  missed  about  half 
past  6  or  7  o'ckxft  on  the  neoct  nwming.  If 
anything  further  was  necessary,  it  was  sup- 
plied by  the  statement  of  anothw  witness 
that  some  kind  of  a  disturbance  was  heard 
about  tiie  premises  during  the  night  Hie 
time  of  the  commission  of  an  offense,  when 
material,  Is  ordinarily  shown  by  circumstan- 
tial evidence.  6  Gyc.  248. 

E^rroT  is  assigned  on  account  of  the  failure 
of  the  court  to  give  Instructions  as  to  where 
the  line  between  day  and  night  was  to  be 
drawn,  and  as  to  the  states  obligation  to 
prove  beyond  reasonable  doubt  that  the  stolen 
property  was  taken  at  night  No  spedfic  in- 
structions were  asked,  and,  at  least  in  the 
absence  of  such  a  request  there  was  no  oc- 
casion of  any  mentlm  of  the  first  matter,  and 
the  second  was  snflBdently  covered  by  the 
^neral  diarge. 

The  final  complaint  is  based  upon  the  giv- 
ing of  this  instruction:  "Shoud  yon  find 
ttom  the  evidence  that  the  defendant  volun* 
tartly  and  deliberately  confessed  his  guilt  of 
the  theft  of  the  harness  alleged  to  have  been 
stolen  in  the  Information,  such  confession,  if 
made  under  the  circumstances  I  have  Indicat- 
ed, famishes  evidence  of  the  highest  char- 
acter against  him;  but  it  is  for  you  to  say, 
as  a  question  of  fact  whether  or  not  the  de- 
fendant voluntarily  and  deliberately  confess- 
ed the  taking  of  said  harness,  and.  If  you 
should  find  from  the  evidence  that  the  de- 
fendant made  such  confession,  you  may  prop- 
erly consider  the  time,  place,  and  circumstan- 
ces under  which  such  confession  was  made, 
and  all  the  attending  circumstances,  for  the 
purpose  of  determining  what  weight  you 
should  give  to  such  confession,  in  case  you 
find  a  confession  was  In  fact  made,  as  In- 
dicated in  this  instructtoD."  There  Is  no 
room  for  doubt  that  a  confession  deliberately 
and  yoluntarlly  made  Is  In  fact  evidence  of 
the  hlgh^t  character  against  the  person 
making  It  The  expressions  of  opinion  to  the 
contrary  are  well  explained  by  Prof.  Wig- 
more  In  a  full  discussion  of  the  subject  the 
substance  of  which  appears  from  these  ex- 
cerpts (1  WIgmore  on  Evidence,  S  866): 
"There  exists  a  decided  conflict  of  opinion,  at 
first  sight  inexplicable,  as  to  the  evidential 


value  of  omfesslona  On  the  one  band,  we 
find  wrtters  and  Judges  ct  wide  ezpertence 
affirming  the  slender  value  of  cwfessions  and 
urging  the  greatest  cauthm  In  their  use. 

*  *  *  On  the  other  hand,  we  find  pentma 
of  equal  authraity  offering  (affirming)  in 
equally  posttive  and  unqualified  language  that 
confessions  are  the  highest  kind  of  evidence. 
There  must  be  some  key  to  this  conflict 

*  *  *  The  real  e^lanatlra.  lies  In  the 
mixture  of  good  and  bad  qualities  likely  to 
be  preset  In  all  att«npti  to  use  oonfesslms. 
We  must  Bqnrate  (1)  the  oonteaslan  as  a 
proved  fart,  ttom  (2)  the  process  of  provlxig 
an  slleged  ccmfessi<m.  (J)  Now,  assuming 
the  nuiklng  of  a  confesrion  to  be  a  complete 
proved  f act^lts  authmtlcl^  beyond  question 
and  conceded— then  it  la  certainly  true  that 
we  have  befne  us  the  highest  sort  of  evi- 
dence. Tb»  confession  of  a  crime  Is  usually 
as  mu<di  against  a  man^  permanoit  interests 
as  anything  well  can  be^  and,  in  Ur.  Stsrfcle's 
phrase,  no  Innoomt  man  cui  be  supposed  or* 
dlnarlly  to  be  willing  to  risk  llfe^  llbertr. 
or  property  by  a  false  confesslxm.  Assuming 
the  ccmfeeslon  as  an  undoubted  fsct  It  car^ 
ries  a  persuasion  irtilch  nothing  dse  does, 
because  a  fundamoitel  instinct  ct  human  na- 
ture teaches  esdi  one  of  us  Its  significance. 

But  how  do  we  get  to  believe  in  the  fact 
ot  a  confession  having  been  made?  Always 
and  necessarily  by  somebody's  testimony. 
And  what  is  our  experience  of  that  sort  ci 
tMtlmony  on  which  we  are  asked  to  believe 
that  a  oonfesBltm  was  made?  A  varsrlng  and 
sometimes  discouraging  experl«ice;  Paid. In- 
formers, treacherous  associates,  angry  vic- 
tims, and  overaealons  officers  of  the  law — 
these  are  the  prasons  through  whom  an  al- 
leged confasslon  Is  often,  perhaps  oftenest 
presented.  And  it  Is  at  this  stege  that  our 
suspicions  are  aroused  and  our  caution  stim- 
ulated. •  •  •  We  are  ready  enough  to 
trust  the  confession  If  there  really  was  one. 
but  we  are  going  to  doubt  and  suspect  for  a 
long  time  before  we  accept  It  as  a  fact  •  •  • 
This  seems  to  be  the  simple  explanation  of 
the  apparently  contradictory  views;  if  we 
distinguish  the  confession  as  evidence  from 
the  evidence  of  the  confession,  we  find  that 
few  have  ever  really  doubted  that  the  first 
Is  In  Itself  of  the  highest  value,  while  the 
second  is  always  to  be  suspected.** 

But  It  is  argued  that  to  pick  out  any  par^ 
ticular  Item  of  evidence  and  characterize  it 
as  entitled  to  special  consideration  Is  to  In- 
vade  the  province  of  the  Jury,  and  that  such 
an  Instruction  as  that  complained  of  is  objec- 
tionable on  that  account  Decisions  In  Tex- 
as and  Misalsslppi  go  to  that  extent  but  they 
are  based  upon  statutes  forbidding  the  trial 
court  to  express  an  opinion  upon  the  weight 
of  the  evidence.  Morrison  v.  State,  41  Tex. 
516;  Thompson  v.  Stete,  73  Miss.  684,  10 
South.  204.  On  the  other  hand,  it  has  been 
held  that  the  giving  of  substantially  such  an 
Instruction  is  not  material  error.  Welsh  v. 
State,  96  Ala.  92,  11  South.  450;  Hester  T. 
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States  17  Oa.  190;  State  t.  Brown,  48  Iowa. 
SS2.  Martin  t.  Algona.  40  Iowa,  390,  Is 
■omewbat  similar  to  tbe  case  last  dted.  It 
la  criticised  as  gidng  to  the  border  line,  but 
not  diaaitproTed,  in  State  v.  Willing,  120 
lom,  72, 105  N.  W.  860,  wbere  this  language 
Is  used:  'The  court.  Instructing  the  }my  np- 
m  tbe  nutter  of  alleged  admiaalons  by  the 
defendant,  said  to  tbem  that  If  such  admla- 
BlonB  were  shown  to  have  been  understand- 
lagly  made,  and  to  bare  been  correctly  re- 
monbered  by  the  witnesses,  and  nbstantlal- 
!y  repeated  by  them  on  tbe  witness  stand, 
tbey  were  'entitled  to  great  weight*  In  so 
doing  we  think  tbe  conrt  Inadrertently  trench- 
«d  npon  the  domain  of  the  Jnry.  Tbe  ad- 
missibility In  evidence  of  any  glren  fkct  or 
■drcnmstance  having  been  determined  by  tbe 
court.  It  Is  for  tbe  Jnry  alone  to  determine 
wbethra  It  ahall  be  given  great  or  little 
weight" 

A  statement  made  by  tbe  Judge  may  be 
logically  sound,  and  yet  tend  unduly  to  In- 
fluence the  Juiy  giving  too  mntSi  promi- 
nence to  some  particular  feature  of  tbe  evi- 
dence; but  we  do  not  think  that  situation 
is  presented  here.  What  was  said  In  the 
cbarge  about  the  probative  value  of  a  volnn- 
taiy  confession  was  unquestionably  true,  al- 
thoogb  the  rule  announced  was,  perhaps,  one 
of  common  sense,  rather  than  of  positive  law 
— of  persuasive  rather  than  of  compelling 
force.  But  the  Jury  were  explicit^  told  that 
It  was  for  them  to  determine  what  weight 
should  be  given  to  tbe  evidence  on  this  sub- 
ject Plainly  no  substantial  prejudice  result- 
ed to  tbe  defendant 

Tbe  Judgment  is  affirmed. 


STAO^  V.  QARBETT. 
fSnpseme  Court  of  Eantaa.    Nov.  7,  lOOR.) 

1.  GaninrAi.  Law  (|  274»)  —  PtuAs  — Wrre- 

DBAWAI* 

A  defendant  represented  by  able  coonsel 
having  voluntarily  pleaded  gnllty,  and  the  Jury 
haring  been  diediarged  for  the  term,  tbe  de- 
nial of  his  motion  to  withdraw  the  plea,  on 
the  ground  that  farther  consideration  of  the  evi- 
dence convinrod  him  that  it  ought  to  be  Mub- 
mltted  to  a  jory,  and  that  he  was  Innocent,  was 
not  an  abase  of  Ot»  court's  discretion. 

IBA.  Note.— For  other  cases,  see  Criminal 
Law.  Gent  Dig.  I  633;  Dee.  Dig.  i  274.*] 

2.  iNDiomm  ANo  iNVOBXATion  a  71*)  — 
REQUiams— Cehtaiittt. 

An  informatlMi,  In  which  the  court  can  pro- 
noonce  Jndnnent  npon  conviction  according  to 
tbe  ririit  of  the  case,  as  provided  by  Code  Cr. 
Proc.  f  100  (Gen.  St  1001,  I  5561).  Is  sufficient, 
though  it  does  not  charge  all  the  details  of  the 
offense  with  atmost  certainty. 

{EJd.  Xote. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  H  108,  194;  Dec 
Dig.  I  71.»1 

Appeal  from  District  Court  Brown  Coun- 
ty; W.  I.  Stuart  Judge. 

Charles  F.  Garrett  was  convicted  on  a  pl^ 
ot  guilty,  and  he  appeals.  Affirmed. 


Waggen^,  Orr  &  Challiss,  for  q>pellant. 
F.  S.  JadESon,  Atty.  Gen.,  and  John  F.  Ker- 
rigan, County  Atty.,  for  tbe  State. 

PER  CURIAM.  It  has  been  announced  so 
often  that  if  a  defendant  In  a  criminal  case, 
enter  a  plea  of  guilty,  it  is  within  the  dis- 
cretion of  tbe  court  whether  It  will  allow  the 
plea  to  be  withdrawn  and  a  plea  of  not  guilty 
to  be  entered,  that  tbe  proposition  does  not 
need  reiteration.  Here  the  defendant  was 
represented  by  able  counsel  of  well-known 
standing  at  tbe  bar  from  tbe  commencement 
of  the  proceeding.  Several  months  elapsed 
before  arraignment  No  inducement  was  of- 
fered or  pressure  brought  to  bear  upon  him 
from  any  source  respecting  bis  pleading 
guilty.  He  does  not  claim  to  be  deficient  in 
understanding,  or  that  his  attorneys  misled 
bim  In  any  particular.  The  claimed  misap- 
prehension in  his  own  mind  of  the  conse- 
quence of  bis  plea  is  not  entitled  to  nearly 
as  much  consideration  as  the  one  held  Incon- 
sequential in  the  case  of  State  v.  Yates,  52 
Kan.  5G6.  85  Pac.  200.  The  voluntary  plea  of 
guilty  solemnly  entered  by  the  defendant 
while  he  was  duly  attended  by  his  counsel 
was  tbe  highest  evidence  of  guilt  aud  tbe 
court  did  well  to  weigh  with  caution  the  de- 
fendant's affidavit  filed  after  the  Jury  had 
been  discharged  for  the  term,  stating  that 
he  had  looked  further  into  the  evidence  for 
and  against  blm,  and  had  found  that  it  ought 
to  be  submitted  to  a  Jury,  and  that  he  was 
Innocent  Very  clearly  the  district  court  did 
not  abuse  Its  discretion  in  refusing  to  allow 
the  plea  of  guilty  to  be  withdrawn. 

The  information  charged  all  the  elements 
of  a  public  offense.  It  merely  did  not  ex- 
tend to  all  the  details  which  tbe  utmost  cer* 
talnty  might  require.  Tbe  court  could  pro- 
nounce Judgment  upon  conviction  according 
to  the  right  of  the  case,  and  that  is  sufficient 
Code  Cr.  Proc.  i  100  (Gen.  St  1001.  I  SSSl). 
The  motion  in  arrest  of  Judgment  was  prop- 
erly overruled. 

Tbe  Judgmoit  of  the  district  court  Is  af- 
firmed. 


TRIPLE  TIB  BEN.  ASS'N  WOOD. 
(Suprune  Court  of  Kansas.   Nov.  7,  1008.) 

1.  iNSOBAirCB  (I  755*)— BBNEFTT  iHsnBANCB— 

Patubiit  or  AasBSsmras— FoBrEiTUBB. 

A  fraternal  benefit  association  will  not  be 
permitted  to  assert  a  forfeiture  because  assess- 
ments were  not  paid  at  the  time  stated  in  the 
by-laws,  where  by  the  adoption  of  a  custom  or 
the  coarse  of  its  conduct  it  has  led  tbe  insnred 
members  honestly  to  believe  that  the  assess- 
ments may  be  paid  and  will  be  received  at  times 
other  than  those  specified  in  tbe  rules.  Forest- 
ers V.  HoUls,  70  Kui.  71,  78  Pac  loa' 

[Ed.  Note.— -For  other  cases,  see  Insnxance, 
Cent.  Dig.  I  1014;  Dec.  Dig.  |  755.*] 

2.  Plbaoiho  (I  406*)  — 'Waivkb  or  Objec- 
tions. 

The  defendant  Joined  in  an  issue  of  fact 
npon  an  Imperfect  allegation  of  ttie  existence  of 


•For  etlksr  casts  see  same  topto  and  McUon  NUHBBB 
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Bocb  a  castora  without  moving  for  a  more  defi- 
nite BtatemeQt,  and  the  question  tbus  present- 
ed was  fully  tried  upon  the  merits.  Beld,  that 
the  defendant  cannot  Justly  complain  (tf  the  in- 
sufficiency of  the  petlfioa  to  present  an  issue  in 
which  it  thus  voluntarily  joined. 

[Ed.  Note.— For  otiier  cases,  see  Pleading, 
Cent.  Dig.  |  1858;  Dec  Dig.  »  406.*] 

(SylliAaa  by  the  Court.) 

Error  from  District  Cotirt,  Bourbon  Coun- 
ty; W.  L.  Simons,  Judge. 

Action  by  A.  J.  Wood  against  tbe  Triple 
Tie  Benefit  Association.  Judgment  tcr  plain- 
tiff, and  defendant  brings  error.  Affirmed. 

Dawes  &  RntberfOTd.  for  plalntift  In  er- 
ror. Keene  ft  Gates,  for  detendant  in  error. 

BENSON,  J.  Tbe  plalntlfT,  Wood,  moves 
for  a  dismissal  of  this  proceedli%  becanse 
the  record  was  not  filed  In  tbe  court  within 
60  dfl^s  from  tbe  roidltlon  of  tbe  Judgment 
Qen.  St.  1901,  I  8580.  Tbe  record*  bowerer. 
was  filed  and  tbe  proceedings  begun  wltbln 
60  days  from  tbe  date  of  the  wder  orerrallng 
the  motion  for  a  new  trial,  and  this  brings 
here  for  review  the  questions  presrated  to 
the  district  court  upon  such  motion.  Osborne 
T.  Toung,  28  Ean.  769;  Bates  t.  I>yman,  85 
Kan.  684,  12  Pac.  33. 

The  defendant,  a  fraternal  bcmeflt  amocla- 
tlon,  Issued  a  benefit  certificate  to  Mrs.  Wood 
on  NoTonber  2,  1904.  She  died  on  July  12, 
1906.  Her  BurrlTlng  hu^nd,  tbe  benefidary, 
presented  proper  proofs  and  denuuided  pay- 
ment as  iffovlded  In  the  certificate,  which 
'  was  refused  mion  the  ground  that  Mrs. 
Wood  was  not  a  member  of  the  order  In  good 
standing  at  tbe  date  of  her  death;  that  she 
had  been  suspended  on  tbe  last  day  of  June 
for  failure  to  pay  an  assessment  for  that 
month,  under  tbe  operation  of  a  l^-Iaw  of 
the  order,  which  was  a  part  ot  her  contract, 
as  follows:  **If  a  m^ber  fails  to  make  his 
regular  monthly  payment  and  all  assessments 
according  to  the  laws  of  this  association  to 
the  local  secretary  on  or  before  the  last  day 
of  tbe  numtfa  fh&i  his  certificate  shall  be 
null  and  void."  Tbe  assenment  had  been 
regularly  made,  but  was  not  paid  until  the 
nth  day  of  July.  Mis.  Wood  was  a  member 
of  local  council  No.  78  at  Fnlton.  which  was 
subordinate  to  tbe  supreme  conncll.  Tbe 
principal  officers  of  the  local  conncll  were 
pmldent,  secretary,  and  treasurer.  On  June 
^  1906,  It  bad  16  members  in  good  standing 
holding  beneficiary  certificates.  Regular  meet^ 
Ings  were  held,  and  regular  reports  were 
made  to  tbe  supreme  councU.  It  was  the 
duty  of  the  local  secretary,  prescribed  in  tbe 
by-laws,  to  report  to  the  local  council  each 
month  tbe  names  of  all  members  suspoided 
for  tbe  preceding  month  tor  follure  to  make 
monthly  payments  snd  to  forward  to  the  so- 
preme  secretary,  on  or  before  the  10th  day  of 
eMA  montb,  tbe  report  of  bis  councU  for  tbe 
preceding  mmth,  and  at  the  same  Ume  to 


make  remittance  of  all  assessmenta  received 
for  the  past  month.    The  by-laws  provide 
that,  If  the  report  and  remittance  are  not  re- 
ceived by  the  supreme  secretary  before  the 
15th  of  the  montb,  the  local  council  and  Its 
members  are  to  stand  siupended  upon  notice 
from  tbe  president,  secretary,  and  treasurer 
of  the  supreme  council.   On  the  morning  of 
July  11,  1906,  Bfra.  Wood  was  111,  and  had 
been  for  three  days,  but  was  not  considered 
to  be  in  a  dangerous  condition.    She  asked 
her  husband  to  go  to  the  local  secretary  and 
pay  her  dues,  whlcta  be  did.    He  testified: 
"I  said  to  Dr.  Elliott:  *&ly  wife  Is  stdE  this 
morning  and  wanted  me  to  come  over  and 
see  if  she  lias  paid  her  assessment  for  this 
month,  and.  If  not,  to  pay  It*  Q.  What  did 
he  say?   A.  He  did  not  say  anything,  bnt 
simply  got  up  and  got  the  book  and  wrote 
me  a  receipt,  and  I  stack  it  in  my  pocket  and 
went  home.  Q.  Did  yon  pay  him  any  money? 
A.  Forty  cents.  Q.  Was  there  anything  said 
about  hw  coming  and  making  a  written  ap- 
plication for  reinstatement?   A.  Nothing  of 
ttiat  kind.  Q.  Was  there  onyttalng  said  about 
your  paying  more  than  die  ime  payment  that 
you  bad  to  pay  at  that  time?  A.  NothloK. 
Q.  Was  there  anything  said  between  you  and 
Dr.  Elliott  at  that  time  about  tbe  by-laws  re- 
quiring a  health  certificate?  A.  Notbing  ot 
tbe  kind.   Q.  Did  yon  make  any  statement 
to  him  at  that  time  that  yon  knew  the  l»y- 
lawa  required  anything  of  that  idnd?  A.  Mo. 
sir."  GroBS-examlnatton:  "Q.  You  did  know 
it  tboogh,  Adn't  you?  A.  Know  which?  Q. 
That  the  by-laws  required  a  health  cotlflcate 
when  it  was  paid  after  the  6tb  of  tbe  month? 
Ton  did  know  that  tbe  by-laws  really  re- 
quired a  health  owtlflcate,  didn't  you?  A. 
Well,  Ibat  was  my  Impression.  I  don't  know 
that  I  knew  it  Q.  That  the  by-laws  did  re- 
quire it?  A.  Yes,  sir."  Tbe  local  secretary 
testified  that  Mr.  Wood  Inquired  about  bis 
wife's  June  assessment,  said  that  his  wife 
was  sick,  and  aSked  for  a  receipt,  and  tben 
continued  as  follows:  "Q.  What  Old  yon  say 
to  him.  If  anything?  A.  I  told  him  that  tbe 
by-laws  required  a  health  oertlflcate  and  an 
applicatl<ni  tor  reinstatement  when  tbe  money 
was  tendered  after  tbe  6tb  of  the  month. 
Q.  What  did  he  soy?  A.  He  said  be  under- 
stood tbe  by-laws.  Q.  Did  be  still  offer  to 
pay  yoo?    A.  He  mode  tbe  payment  Q. 
And  you  gave  him  a  reodpt?  A.  I  gave  the 
receipt    Q.  After  that  convrasatlon?  a. 
Yes,  sir."  In  tbe  evening  of  Ju)y  lltii,  Mrs. 
Wood  became  very  sick  and  died  the  next 
day  at  11:80  a.  m.  Tbe  amount  so  paid,  wltb 
other  payments  of  assessments  received  about 
that  time,  was  remitted  July  12th  to  the  su- 
secretary  with  a  re^mt,  which  Ka've 
the  name  of  Mrs.  Wood,  with  others,  as  hav- 
ing paid  the  June  assessmrat,  and  stated 
that  they  were  to  good  standing.  On  July-  is, 
1906,  the  auditing  committee  of  Fulttm  oovrn- 
cll  tfcamlned  the  secretary's  account  showing 
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the  receipt  of  the  asseeamoits  for  June  which 
had  been  paid  in  after  the  6tb  day  of  July. 
Among  others  was  the  following  Item:  "July 
11,  Mrs.  M.  Wood,  Jnne  06,  40  cts."  This  au- 
dit Included  four  other  asseBSments  received  on 
the  same  day  and  two  reoelyed  on  July  9th. 
Ail  these  Items  were  audited  and  found  cor- 
rect by  the  committee. 

It  was  claimed  by  the  plaintiff  that  fpr  a 
long  time  It  had  been  the  custom  of  the  secre- 
tary of  the  local  comicil  to  receive  assess- 
ments  at  any  time  down  to  about  the  12th  of 
the  next  succeeding  month  after  they  were 
payable,  without  regard  to  the  payments  be- 
ing made  before  or  after  the  6th  of  the  month, 
and  without  any  application  or  health  certif- 
icate being  required,  and  that  thereby  Mrs. 
Wood  was  Induced  to  believe  that  such  assess- 
ments would  be  received  at  any  time  before 
remittance  was  made  to  the  supreme  secre- 
tary. A  summary  of  the  by-laws  material  to 
the  issues,  and  the  contentions  of  the  re- 
spective parties,  were  given  to  the  Jury  In  an 
Ijistructlon,  as  follows:  "  (3)  Said  monthly 
payment  of  40  cents  was  due  and  payable  on 
the  let  day  of  each  and  every  month  during 
the  life  of  said  Marlnda  Wood,  but  could  be 
paid  at  any  time  up  to  midnight  of  the  last 
day  of  the  month.  According  to  said  certifi- 
cate and  conatltution  and  by-lavs,  If  any 
monthly  payment  be  not  paid  on  or  hefbre 
midnight  on  the  last  day  of  the  month  for 
which  It  was  payable,  then  the  Insured  would 
stand  suspended  without  any  action  on  the 
part  of  the  defendant,  and  said  certificate 
would*  by  such  failure  to  pay,  become  null 
and  void,  unless  such  member  should  become 
reinstated  as  provided  by  the  by-laws  of  the 
defendant  company.  Under  the  laws  of  the 
defendant  a  suspended  memlwr  can  be  rein- 
stated as  follows:  (a)  By  payment  of  the 
monthly  payment  the  member  has  failed  to 
pay,  on  or  before  the  Sth  day  of  the  follow- 
ing month,  together  with  the  pending  or  cur- 
rent pajrment  then  due,  protlded,  such  sus- 
pended member  be  in  good  health  at  the  time 
of  making  such  payment  (b)  If  said  sus- 
pended member  falls  to  make  such  payment 
as  above  mentioned  on  or  before  the  6th  day 
of  the  following  month,  then,  In  order  to  be 
reinstated  within  30  days  after  suspeuslon, 
said  member  would  be  required  to  make  a 
written  application  for  reinstatement,  and 
also  a  written  health  certificate  attested  by 
the  secretary  of  the  local  council,  and  pay 
all  monthly  payments  he  or  she  failed  to  pay, 
together  with  the  pending  or  current  monthly 
payment  then  due;  but.  In  order  for  such 
payments  to  effect  a  reinstatement,  the  sus- 
pended member  must  be  In  good  health  at 
the  time  such  payments  were  made.  But  yon 
are  Instructed  that,  notwithstanding  the 
terms  and  provisions  of  said  certificate,  and 
the  provisions  of  said  constitution  and  by- 
laws. If  you  believe  from  a  preponderance  of 
the  evidence  that  the  defendant  by  and 
tbrongh  tlie  ofllcera  of  Fulton  Council  78,  by 
tiM  adc^tlon  of  a  custom  or  course  of  con- 


duct, led  and  Induced  said  Marlnda  Wood 
honestly  to  believe  that  the  assessments  ow- 
ing by  her  from  time  to  time  would  be  re- 
celved  after  the  time  specified  In  said  consti- 
tution and  by-laws,  and  that  by  reason  of 
such  custom  or  course  of  conduct,  If  any,  she 
was  led  to  n^lect  or  fail  to  make  the  Jnne 
payment,  1906,  until  July  11,  1906.  then  the 
defendant  is  est(^ped  from  asserting  a  for- 
feiture by  reason  of  her  failure  to  make  such 
payment  at  an  earlier  date.  If  you  believe 
from  a  preponderance  of  the  evidence  that 
the  defendant  by  and  through  the  local  offi- 
cers of  said  council  at  Fulton,  by  the  adoption 
of  a  custom  of  course  of  conduct,  led  said 
Marlnda  Wood  honestly  to  believe  that  the 
assessments  owing  by  her  from  time  to  time 
would  be  received  after  the  time  specified  In 
the  constitution  and  by-laws,  and  that  the 
secretary  of  said  Fulton  council  at  the  time 
she  paid  said  assessment  for  June,  1906,  on 
July  11.  1906,  knew  that  she  was  sick,  and 
with  that  knowledge  acc^ted  said  payment 
and  sent  the  payment  In  to  the  defendant, 
and  that  the  defendant  retained  the  same, 
and  never  tendered  the  same  back  to  the 
plaintiff  or  to  said  Marlnda  Wood,  th^  the 
defendant  is  estopped  to  declare  or  assert  a 
forfeiture  on  said  certificate.  «and  your  ver- 
dict should  be  for  the  plaintiff." 

This  Instruction,  so  far  as  it  relates  to  the 
custom  and  course  of  conduct  of  the  council, 
follows  the  rule  announced  tn  Foresters  v. 
Hollls.  70  Kan.  71,  78  Paa  160.  and  fairly 
presented  to  the  Jury  the  pivotal  question  In 
the  case.  The  local  secretary,  in  receiving 
end  forwarding  assessments,  was  the  agent 
of  the  defendant  order,  and  not  of  the  mem- 
ber. PyAmlds  V.  Drake,  66  Kan.  S88,  72 
Pac.  239.  The  Jury  returned  a  general  ver- 
dict for  the  plaintlfl  and  thereby  found  for 
the  plaintiff  every  material  fact  in  Issue  nec- 
essary to  support  the  verdict  This  custom, 
having  been  pleaded,  was  one  of  the  princi- 
pal Issues  tried.  The  evidence  was  amply 
sufficient,  showing  that  practically  during  the 
entire  existence  of  the  local  council  it  had 
been  the  custom  to  receive  dues  at  any  time 
that  would  leave  the  local  secretary  sufficient 
time  to  place  the  remittance  in  the  hands 
of  the  supreme  secretary  on  the  15th  day  of 
the  month  next  after  they  were  due.  His  re- 
mittances were  usually  made  on  the  11th  or 
12th,  and  members  then  in  default  were  often 
called  up  by  tel^hone  to  make  the  payments 
then  received  and  rranltted.  No  health  certifi- 
cate or  written  application  was  required 
whether  paymmts  were  made  before  or  after 
the  Gth  day  of  the  month.  This  course  of 
business  included  the  officers  and  nearly  all 
the  members  of  the  local  council,  and  yet 
the  members  remained  and  were  reported  as 
being  In  good  standing.  In  short  the  by- 
laws, requiring  exact  payment  on  pain  of  sus- 
pension, were  habitually  disregarded.  The 
defendant  having"  thus  habitually  disregarded 
its  own  by-laws,  and  by  a  persistent  and 
long  continued  course  of  bnalness  Induced  Its 
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mmttbcn  lionotly  to  bellCTe  that  they  would 
lip  rontluunl  lu  good  Btandlng,  alttaough  their 
IMiytnonti  were  made  after  tbe  time  apecifled, 
fRimot .  properly  Inalat  upon  a  forfeitmre 
cauaed  by  tbe  aanctlon  fftlrly  to  be  Implied 
from  Ita  condoct 

Tbe  defendant  cmtends  t^iat  tbe  evidence 
of  tbe  euatom  and  conrae  of  omduct  referred 
to  waa  not  within  the  lasnea  and  waa  emme- 
oualy  allowed.  The  petition  alleged  that  Mrs. 
wood  was  at  the  time  of  her  death  in  good 
standing  In  tiie  nrdeTi  that  she  had  perform- 
ed all  the  condlttons  of  the  benefit  certificate 
on  ber  part  to  be  performed,  and  had  paid  all 
tbe  suma  of  money  required  hy  tbe  defendant 
according  to  Its  rules,  regnlatlonB,  customs, 
and  conne  of  conduct,  and  ttiat  tbe  defend- 
ant with  full  knowle^  ot  all  this,  had  re- 
tained all  the  numeya  ao  paid  by  her.  The 
answer  alleged  tbe  default  of  Bfrs.  Wood  in 
ttie  payment  dne  June  80,  1906.  as  prorlded 
in  the  by-lawB,  and  averred  that  ahe  was 
not  in  good  Btandlng  when  tbe  died,  but  waa 
then  tn  suapension.  Tbe  answer  farther  al- 
leged: rrhat  the  aatd  local  councU  No.  TO 
and  Its  secretsry  nor  any  of  its  other  officers 
bad  hvf  right,  power,  or  authority  to  net  aside 
or  waive  any  of  tbe  provlslona  ot  the  oonstl- 
tntlon  or  by-laws  of  thla  defendant"— and 
that,  if  tbe  local  council  or  ita  officers  bad  re- 
ceived money  ftom  members  at  any  Ume  or 
times  except  aa  provided  tn  tbe  by-laws,  It 
wna  without  the  knowledge  or  consent  of  the 
defendant.  The  pleading  of  the  alleged  cus- 
tom by  the  pUlntlff  waa  not  in  accordance 
with  the  provlfllons  of  the  Code  requiring  a 
Btatement  of  facta.  It  consisted  <tf  concln- 
Blona.  but  It  waa  not  challenged  motion 
or  otherwise.  On  the  contrary,  the  defendant 
tritattid  it  ss  alleging  a  waiver*  and.  In' turn, 
litwided  that  rhe  local  coundl  and  its  officers 
tmd  no  authority  to  so  waive  the  rules  of  tbe 
(inter.  Tbe  Issue  of  waiver  by  cnattun,  thus 
liiiptirrectly  tendered  by  the  plalntUf  and  ful- 
ly and  dearly  met  hy  the  defendant;  was  tbe 
principal  issue  tried.  In  fact,  It  was  the 
only  Isaue  about  wbldi  thne  was  any  real 
rontentifm.  The  defendant  uipears  to  have 
been  fully  prepared  to  try  thla  issue.  Its 
secrets^,  who  is  its  principal  administrative 
Slid  accounting  officer,  and  the  officers,  and 
ninny  members  of  tbe  local  conncll,  were  In 
attendance,  and  tbe  records  and  fllea  of  both 
the  supreme  and  local  conncll  were  produced. 
If  prejudiced  an  Insufficient  allegation  of 
tbe  facta  concerning  tbe  custom  pleaded,  the 
defendant  ^ould  have  moved  for  a  more  def- 
inite statemffiit  Hltchdl  v.  Bfllhoan,  il  Kan. 
OIT.  Not  havtaig  done  so,  the  question  of 
tbe  adi^Ott  of  the  alleged  custom  thus  pre- 
aented  waa  fully  tried  vpom  tbe  merits.  Tbe 
defendant  cannot  Justly  comxdain  of  tbe  In- 
suffidmcy  of  tbe  petltlMi  to  presoit  an  lasue 
in  whldi  it  thus  voluntarily  Joined. 

Decisions  of  this  court  relatii^  in  some 
measure  to  the  prindpal  question  hen  con- 


sidered are  r^rted  In  Cobb  t.  Insurance 
Co.  of  N.  A.,  U  Kan.  83;  Modem  Woodmea 
V.  Jameson,  4»  Kan.  677,  81  Pac.  783 ;  Benefit 
Association  v.  Swenson,  40  Kan.  4^  80  Fac. 
406;  Assurance  Ga  v.  Bradf«d,  60  Kan.  82, 
55  Pac.  385;  Modem  Woodnnn  T.  BrecftOb- 
ridge,  75  Kan.  878,  80  Fac.  661,  10  L.  B.  A 
(N.  S.)  136;  and  In  United  Workmen  v.  Bmith, 
76  Kan.  600,  92  Pac.  710. 

Other  alleged  errors  argued  1^  tbe  defend- 
ant rdate  to  the  giving  and  refnaal  of  In- 
structions concerning  forfeiture,  custom,  and 
waiver.  The  Instructions  requested,  so  far 
as  they  were  In  harmony  with  tbe  dedslons 
(tf  this  court  and  the  views  expreaaed  In  tills 
opinion,  were  fairly  Induded  in  those  given, 
which,  so  far  as  they  are  criticised  In  the 
brl^,  are  approved. 

TIk  Judgment  is  affirmed. 


MADISON  BANK  v.  FRICE  et  Sl. 
(Snpreme  Coait  of  Kansas.    Xot.  7.  ]90S.> 

1.  Appsal  and  Bbbob  (S  580*)— Abstract— 
prepakation. 

He  duty  ot  preparing  a  snfficieot  abstract 
devolves  npon  tbe  plaintiff  in  error.  The  pio- 
visioa  of  Rule  10a  ^  Pac.  vlii),  exempting  him 
from  the  necesdty  of  abstracting  all  the  evi- 
dence to  8Upi)ort  a  claim  on  bia  part  that  it  doea 
not  show,  or  tend  to  show,  a  certain  fact.  Is  aa 
exception  in  hia  favor,  and  he  should  take  care 
□ot  to  abose  tbe  privilege  which  It  accords  him. 

[EA.  Note.— For  other  cases,  see  Appeal  aiid 
Error,  Dec  Dig.  !  580.»] 

2.  APPEAL  AVD  Bbbos  (|  586*)— Abstsact  or 

SVIDBUCS. 

The  provision  of  Role  10a  (92  Fac.  viii)  re- 
ferred to  doea  not  restrict  the  claim  of  a  plain- 
tiff in  error  to  one  fact  or  finding,  and  be  mny, 
in  good  faith  and  In  a  proper  case,  mabe  the 
daim  that  several  of  a  lai^  number  of  esHeutiHl 
facts,  or  findlnes  of  fact,  are  unsupported  by 
tbe  evidence,  without  being  obliged  to  abstract 
all  the  evidence  to  support  it. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  2506;  Dec.  Dig.  |  GSU.*] 

3.  Afpeai.  and  'Ebkob  (|  585*)— CounrsR  Ab- 
stbaci^Taxatioh. 

In  all  except  extreme  cases  of  palpable  bad 
faith,  the  defendant  in  error  shoald  meet  a  claim 
of  the  character  described  by  promptly  farnish- 
ing  a  counter  abstract  If  It  should  finally  ap- 
pear that  tbe  claim,  or, a  substantial  porciosi  of 
It  was  not  reasonably  well  founded,  the  cost 
of  th9  counter  abstract,  or  so  much  ot  it  as 
was  unnecessarily  reqaited,  may  be  taxed  to  tbe 
plaintiff  in  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Erro^  Gent  Dig.  H  2586,  25S&;  Dee.  His.  S 
585.*] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Grerawood 
Coonty;  G.  P,  Alliman,  Judge. 

Action  by  W.  M.  Price  and  W.  8.  Pallit* 
against  the  Madison  Bank.  Jndgment  ror 
plaintlfts,  and  defendant  brings  error.  Case 
retained  fw  decision  on  tbe  merits. 

Hamer  &  Harris,  for  plaintiff  in  error,  b*. 
S.  JackB(«,  S.  F.  Wicker,  and  L.  B.  Kellos^^] 
for  defendants  in  error. 


•Per  oUmf  oases  ssa  same  topic  and  awtloa  NUMBER  In  Dae.  ft  Am.  Digs.  1M7  to  dat^  *  Rsportsr  Iaa«xw 
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BCBCH,  J.  W.  O.  Waymtre,  a  stockhold- 
er ol  tbe  Madlsou  Bank,  assigned  his  certif- 
Icates  of  stock  In  due  toim  to  W.  U.  Price 
ud  W.  S.  FalllB.  The  assignees  demanded  a 
trmfer  of  the  stock  on  the  books  of  the 
bank.  The  demand  was  refused,  and  this 
iction  was  commenced  to  compel  the  bank 
to  make  tho  transfer.  One  of  the  defenses 
Tis  tbat  Waymlre  was  Indebted  to  the  bank 
In  a  la^  snm,  composed  of  numerous  Items 
irtiiiig  out  of  rarioos  and  diverse  transac- 
doDs  covering  a  long  period  of  time.  The 
repl7  was  In  part  estoppel,  iDTolvlng  knowl- 
edge, EMent,  approval,  and  ratlflcatlon.  The 
cause  was  referred  to  a  referee,  who  found 
tbe  facta  In  detail,  and  made  conclusions  of 
lav  in  favor  of  the  plalntUfs.  Tbe  report 
of  the  referee  was  challenged  by  the  defend- 
ant, bat  the  district  court  approved  It,  over- 
ruled a  motion  for  a  new  trial,  and  rendered 
jDdgmrait  for  the  plalntfflb.  The  Otf^ndant 
prosecntes  error. 

Tlie  findings  of  fact  number  IKl.  Some  of 
ten  are  historical;  some  relate  to  mattem 
fODcernlng  which  there  is  no  controreny; 
mne  are  In  the  nature  of  general  conclusions 
"it  fact  drawn  from  particular  facts;  and 
one  or  two  are  immaterial.  Probably  100  of 
tbeni  are  of  special  Importance  in  determin- 
ing tbe  controverny.  In  the  defendant's  brief 
the  question  whether  the  findings  of  the  ref- 
eree are  supported  by  the  evidence  Is  dls- 
i^issed  on  three  consecutive  pages  devoted 
!o  that  subject.  Tbe  admission  is  expressly 
niade  that  the  defendant  Is  bound  by  the 
Sndlngs  BO  far  as  they  are  supported  at  all 
^3  tbe  evldoice^  The  fotttnring  la  set  off  as 
I  distinct  and  s^arate  paragraph:  "We 
Jobmit  that  findings  of  fact  Kos.  62.  68,  73, 
>i  75,  78,  84,  88,  92.  107.  108^  110,  116.  117. 
119. 130,  182,  and  160  are  not  Biqiporled  by 
'Tidence;''  The  succeeding  paragraph  makes 
tbe  ume  chai^  against  finding  No.  81.  The 
wxt  paragraph  is  devoted  to  findings  340, 
111.  and  142,  which  are  assailed  in  the  same 
"unner.  The  plalntUfs  attempt  to  meet  this 
statement  In  the  following  manner:  "In  or- 
4r  to  show  how  easy  It  is  for  the  plaintiff 
in  error  to  save  toll  on  Its  part  under  the 
aew  rules  of  the  Supreme  Court,  and  the 
iu^Fetatifm  thereof  in  tbe  case  of  A.,  T. 
'  S.  p.  Ry.  Co,  T.  James  D.  Conlon,  we  re- 
WtfuUy  call  the  attention  of  the  court  to 
a  paragraph  found  near  the  bottom  of  page 
^  of  the  brief  of  plaintiff  in  error.  [The 
''aragraph  quoted.]  The  rule  of  the  Su- 
trane  Oourt  interpreted  by  the  above  decl- 
ia  to  tbe  effect  that  the  plaintiff  In  error 
not  say  that  all  ttn  findings  are  nnsnp- 
?oncd  by  the  evidoice,  and  thus  get  the 
^^t  of  having  the  stotement  admitted  by 
defendant  in  error,  unless  he  shall  pre- 
an  abstrairt  setting  out  the  evidence  sus- 
Uiolng  the  findings.  In  this  case,  as  will  be 
^(itlced,  tbe  plalntlfT  In  error  makes  tbe 
tilement  that  tbe  findings  contolned  In  the 
^^Jte-quoted  paragraph  are  unsiQ)ported  by 
crtdaue;    Sm^KMlug  plaintiff  In  error 


had  made  the  same  remark  hi  regard  to  tbe 
findings  from  1  to  151,  the  question  would  be 
presented  whether  or  not  the  plaintiff  in  er^ 
ror  had  succeeded  in  transfwrtng  tbe  burden 
of  maldng  the  abstract  to  defendant  in  er- 
ror. Whether  or  not  tbe  above-quoted  para- 
graiA  from  the  brief  of  tbe  plaintiff  In  error 
la  or  Is  not  sufficient  to  cast  the  burden  upon 
us  of  pointing  out  In  the  record  the  evidence 
sustaining  those  findings,  we  now  Invite  the 
attentton  of  the  court  to  some  of  the  evi- 
dence sustaining  tbe  findings  objected  to  by 
the  plaintiff  in  error."  Here  follow  several 
printed  pages  of  references  to  the  record. 
Tbe  court  has  not  looked  at  the  record,  and 
does  not  Intend  to  do  so.  The  syllabus  of 
the  decision  In  Railway  Co.  v.  Conlon,  77 
Kan.  324,  94  Pac.  148.  is  very  plain  and  posl* 
tlve.  It  reads  thus:  "Causes  are  no  longer 
to  be  determined  In  this  court  upon  tbe  rec- 
ords but  upon  atwtracte  prepared  In  ac- 
cordance with  the  provisions  of  Rule  10a 
(92  Pac.  vili)." 

Tbe  reference  in  rule  10a,  and  In  tbe  Con- 
lon Case,  to  "a  certain  fact"  does  not  re- 
strict the  challenge  of  a  plaintiff  in  error  to 
one  fact  or  finding.  Tbe  principle  applies  to 
big  cases  Involving  many  facts,  as  well  as  to 
small  cases  Involving  only  a  few  facts,  and 
a  plaintiff  in  error  may  say,  in  good  faith 
and  la  a  proper  case,  that  several  of  a  large 
number  of  essential  facts  or  findings  of  fact 
are  unsupported  by  the  evidence,  without  be- 
ing obliged  to  abstract  all  tbe  evidence  to 
support  the  claim.  He  cannot,  however,  by 
substantially  a  blanket  charge  of  a  want  of 
support,  unload  the  burden  of  abstracting 
the  evidence  upon  his  opponent.  The  duty  of 
preparing  a  sufficient  abstract  devolves  upon 
the  plaintiff  In  error.  The  provision  of  rule 
10a,  quoted  and  discussed  in  the  Conlon  Case, 
is  an  exception  In  his  favor,  and  be  sliould 
be  careful  not  to  abuse  the  privilege  which 
It  accords  blm.  But  the  opposing  party 
shonld  not  be  finical  about  tbe  numt>er  of 
facts  or  findings  assailed  merely  because  it 
seems  coDsldcrable.  In  all  except  extreme 
cases  of  palpable  bad  fallb  he  shOuld  meet 
the  claim  of  a  want  of  evidence  by  promptly 
furnishing  a  counter  abstract.  If  it  should 
finally  appear  that  the  claim,  or  a  substan- 
tial portion  of  It.  was  not  reasonably  well 
founded,  the  cost  Of  the  counter  abstract,  or 
so  much  of  It  as  was  unnecessarily  required, 
may  be  taxed  to  tbe  plaintiff  In  error.  At- 
torneys must  always  bear  In  mind,  however, 
that  the  court  will  not  tolerate  hairsplitting 
over  the  preparation  of  abstracts.  It  Is  not 
the  purpose  to  build  up  a  towering  addition 
to  the  Code  of  Civil  Procedure  consisting 
of  a  lot  of  technical  rules  upon  the  subject 
of  abstracts.  Tbe  good  sMise  and  common 
fairness  of  the  members  of  tbe  profession 
will  be  sufticient  to  guide  tbem  if  tbey  will 
study  the  rule,  study  their  cases,  and  then 
use  their  best  Judgment.  Tbe  purpose  of  tbe 
abstract  rule  is  to  enable  the  court  to  reach 
a  JOBt  conclusion  upon  the  merits  of  eauses: 
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In  the  OoDlon  Oaw  it  bopoln  tbe  a»Btotance 
of  the  bar  to  ttiat  end.  Hen  la  a  case  of 
great  Impwtance^  botti  with  reqpect  to  the 
amount  in  wmtroveray  and  the  prindplea  of 
la^  InTolved.  which  conanmed  a  long  porlod 
of  time  in  trying,  and  whldt  haa  beoi  con- 
ducted at  heaTy  coat  and  ezpenae  on  both 
Bides.  Tet  tbe  court  la  1^  in  the  dark  as 
to  what  its  decision  ougbt  to  be,  because  able 
and  experlneed  counsel  quarrel  over  who 
should  print  a  faw  eztracta  from  tbe  record. 
It  Ui  Bomethtng  of  a  problon  to  determine 
what  the  proper  order  ahould  be.  It  la  the 
purpose  of  the  court  to  require  compliance 
with  tbe  abstract  nUe,  and  if  the  blame  for 
the  preaent  dllonma  could  be  fixed  iqion  one 
party  or  tbe  other,  the  case  would  be  dls- 
poaed  (HP  accordingly.  BoQi  partlea,  how- 
ever, are  at  fault 

The  defendanfa  abstract  contalu  180 
printed  pages.  Ttala  tact  ahowa  that  Ita.  a6> 
tom^  are  not  averae  to  work,  and  the  court 
haa  no  doubt  of  their  slncerl^  in  dalming 
that  the  findings  oramerated  are  unaupported 
by  the  erldence.  When  the  nature  of  Uie  Is^ 
Buea  and  tiie  number  of  brandies  of  the  case 
are  considered,  the  number  of  findings  Im- 
pugned is  not  unduly  large.  Bnt  the  claim 
was  not  made  with  due  deliberation  oir  dls- 
crlminatlon.  Findings  140,  141,  and  142  are 
flustained  evidence  printed  In  tiie  ab- 
stract TbB  defendanra  real  difficulty  with 
■them  lies  in  the  fact  that  tbe  district  court 
declined  to  accept  its  theory  of  the  law  re- 
specting the  transaction  cov^«d  by  tbe  find- 
Inga.  Finding  81  relates  to  an  undlaputed 
fact  Finding  84  la  auatalned  by  evidence 
contained  In  tiie  abstract  and  counter  ab- 
stract The  aubetantial  queetiim  is  whether 
tbe  evidence  gives  rise  to  Oie  legal  conse- 
qumce  dalmed  for  it  Finding  No.  107  la 
aiippinted  by  tb»  atotonent  made  In  the  de- 
faidanfa  abstract  at  page  116.  Besides  this, 
tbe  referee  q;>eclfleB  the  documents  upon 
whidi  the  finding  rests,  so  that  tbe  question 
would  appear  to  be  one  of  Inteipretation. 
Finding  Na  110  ia  of  course  a  conduslon 
from  other  facta  found.  Finding  No.  76  ia 
aim^rted  by  evidence,  whidi  the  defendant 
Itself  prints  at  page  107  of  ita  abstract  Oth- 
er findings  In  the  list  appear  to  be  anstalned 
by  evidence,  dtber  In  whole  or  In  part 
Enouj^  have  been  refnred  to,  to  ahow  that 
the  dalm  undw  conaldoutlon  waa  made 
without  the  dose  scrutiny  <tf  the  record  and 
the  tbous^tful  care  ^ich  ahould  always  pre- 
cede Its  aasertion.  Upon  recdvlng  the  de- 
f^idanfa  abstract  the  plalntiffiB  lOiould  have 
made  the  analyi^  of  the  flndlnga  which  the 
court  has  be«i  compelled  to  make,  ahould 
have  stated  the  result,  and  then  should  have 
printed  whatever  evidence  it  can  produce 
from  tbe  record  to  uphold  thoae  flndb^  left 
In  need  of  siqiport  Further  than  this — take 
the  case  of  the  findings  relating  to  estoppel, 
knowled^  acquiescence,  approval,  and  rat- 


ification, each  one  synthetlxlng  a  number  of 
Independent  fftcts^  8<»ne  of  these  Independ- 
ent facta  may  pertMpa  ai^ear  In  flndinga 
which  are  not  assailed.  Some  may  be  sup- 
ported by  itema  of  evidence  already  printed; 
but  it  may  be  necessary  to  abatract  evidence 
from  the  record  to  make  out  otba*  conatlta- 
ent  elements  of  the  nltlnuito  fact  found.  Not 
only  ahould  this  evidence  be  abstracted,  but 
in  cwmectlim  with  It  the  evidence  already 
printed  and  the  auatatninr  findings,  if  any, 
should  be  deady  and  definitely  referred  to. 

In  view  of  all  the  drcnmataneea  the  court 
haa  concluded  to  retain  the  case  for  decision 
1^K>n  the  merits.  The  plalntUfa  are  given 
thirty  daya  in  which  to  pr^are^  aerve  upon 
the  defendant  and  file  with  the  court  ft 
counter  abstract  In  response  to  the  claim  of 
tbe  defoidant  whidi  haa  been  the  aubject  of 
this  dlscuBsion. 


UNION  PAO.  R.  CO.  V.  CITY  OF 
ABILENE  et  al. 

(Supreme  Court  of  Kansas.    Nov.  7,  IOCS.) 

1.  PlBADINO  (J  18*)  ■—  UNCONBTITUTIONALITr 

or  Statote. 

The  unconstltatlonality  of  a  statute  or  of 
proceedings  under  a  statute  need  not  be  pleaded 
with  any  greater  definiteness  or  certainty  than 
other  issues,  and  the  determination  of  whether 
a  material  constitutional  question  la  presented 
is  to  be  made  by  construmg  the  pleadinga  ae- 
oording  to  ttte  usual  methods. 

[Ed.  Note.— For  other  casei.  see  PleadUift 
Dec  Dig.  S  la*] 

2.  MUNIOIPAI.  OOBPOKATIONS  (f  495*)— AaBESa- 

UN'ra— Hbabiho  on  Notice. 

The  fundamental  (act  np<Ki  which  tiie  tsp 
lidity  of  spedal  assessments  rests  is  an  Incre- 
ment of  benefit  to  the  property  taxed  resalting 
from  die  Improvement  and  the  property  owner 
must,  at  some  stage  of  the  proceedings,  nave  no- 
tice and  opportonity  to  be  heard,  or  the  equiva- 
lent of  such  notice,  and  oppor^nity.  before  a 
special  assessment  can  become  a  valid  chance 
against  him. 

[Ed.  Note.— For  other  case^  see  Municipal 
Corporations,  Gent  Dig.  {  lOSt;  Dea  Dig.  i 
455»1 

8.  MunioiPAL  CoBPOBATiom  (i  465*)— AaaESB- 

liSNTS— BENEFlra. 

The  Legislature  may  lawftilly  prescribe  the 
rale  by  which  tbe  benefits  accruing  to  real  es- 
tate from  a  local  improvement  shall  be  appor- 
tioned. Should  it  do  so,  the  theory  of  the  law 
ia  that  the  property  owner  has  been  given  the 
equivalent  of  notice  and  a  liearing  upon  that 
subject      repxesentation  In  the  Lepalatore. 

[Ed.  Note.— For  other  cases,  see  Hnnidpal 
Corporations,  Cent  I^g.  I  1108;  Dec:  Dig.  i 
465.*1 

4.  HUITICIPAI.  CoaPOBATIORS        455*)  —  SpX- 

ciAL  Assessments— Hbabiko. 

When  one  or  more  essential  features  of  a 
special  assessment  proceeding  are  committed  to 
some  tribunal  or  body  Inferior  to  tlie  Legisla- 
ture, notice  and  an  opportunl^  to  contest  them 
must  be  allowed. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  i  10S5 ;  Dec.  Dig.  | 
455.*] 
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6.  MURIOXPJX  COBFOUTIONS  ({  407*)  —  SpS- 
CIAI.  ABBESSlONTa— HkABIHG. 

It  Is  not  necosarilj  fatal  to  a  spedal  as- 
seasment  statute  that  ft  does  not  contain  an 
express  proTision  relatinc  to  notice  and  a  heal- 
ing. When  the  terms  of  the  statata  peimlt,  such 
a  proriuon  may  be  implied. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent,  Dig.  H  1003,  1004;  Dec. 
Dig.  I  407.»] 

tfL  HumOIFAI,  OOBFOBATIOirS  <|  460*)  —  BPl* 
0I11>  AS8XB81CKNT— FBOnT-FoOT  RUU. 

The  Legislatore  may  lawfully  prescribe  the 
hont-foot  rule  as  a  reasonable  method  of  ap- 
wntl(ntlng  the  benefits  acemiag  to  real  estate 
mm  a  raeal  improvement.  If  palpable  injus- 
tice result  from  the  ai^lication  of  that  rule, 
equity  may  interfere:  but,  unless  It  be  patent 
and  obvious  that  the  burden  imposed  Is  entirriy 
dlqnopwttonata  to  boiefttB  ncdved,  the  claim- 
ed excess  will  not  be  enioiiwd. 

[OA.  Note.— For  oOier  case^  sea  Mnnldpal 
Corporations.  Cent  Dig.  U  111S-1U7;  iMa 
Dig.  f  4«97l 

7.  HxmiCIFAX.     COBPOBATIONB     (|     455*)  — 

SFBiRKLino  AssBssintNT— Notice. 

Chapter  132,  p.  257,  Laws  1903,  providii^ 
for  the  sprinkling  ot  streets  in  cities  of  the 
first  and  second  classes,  and  aathorizlng  such 
dtles  to  levy  a  tax  therefor,  delegates  certain 
essential  features  of  tlie  proceeding  to  a  class 
of  pnqMrty  ownen  in  a  manner  azduding  no- 
tice and  a  hearliw  to  others  interested.  Tnere- 
fore  it  is  unc(mstitational  and  void. 

[Ed.  Note.— For  other  cases,  see  Municipal 
^^rations,  Cent.  Dig.  {  1084;  Dec.  Dig.  i 

&  SFRUmilTO  ABSBSSMEinS. 

^e  question  whether  street  sprinkling 
benefitB  abntting  real  estate,  in  the  sense  that 
it  mfty  be  specially  assessed  to  defray  the  cost, 
Is  not  decided. 

(Syllabus  by  the  Court) 

Brror  from  District  Coort,  DIAlnaon 
Oonnty;  O.  L.  Uowe^  Judge. 

ActlMi  hy  the  Union  Padflc  Ballroad  C<hd- 
puv  against  the  City  of  Abilene  and  oth- 
ers. Judgment  for  defendants,  and  plaintiff 
brings  error.   Berersed  and  remanded. 

Loomls,  Blair  &  Scandrett,  for  plaintiff  in 
error.  O.  8.  Crawford  and  Frank  D.  Parent 
for  defendants  In  error. 

BUBCHt  J.  In  the  year  1803  tbe  Legis- 
lature passed  tn  act,  which  reads  as  fol- 
lows: 

"Section  1.  Whenever,  In  any  city  of  the 
first  or  sec(Hid  class,  a  petition  shall  be 
filed  with  tbe  clerk  of  any  such  city,  signed 
by  a  majority  of  the  resident  owners  of  real 
estate  fronting  on  any  street  or  portion  of 
street  not  less  than  two  bloclis  in  length,  re- 
questing the  mayor  and  conn<^l  of  any  such 
city  to  have  said  street  or  portion  of  street 
not  less  than  two  blocks  In  length  sprinkled, 
setting  forth  the  length  of  time  daring  which 
the  sprinkling  is  to  Iw  done,  it  shall  be  the 
duty  of  said  mayor  and  conncil  thereupon  to 
provide  for  the  sprinkling  of  said  street  or 
portion  of  street  not  less  than  two  blocks  in 
length  named  In  said  petition,  by  letting  the 
contract  to  the  lowest  and  most  reqHmslble 
bidder. 


"Sec;  2.  For  the  purpose  of  defraying  tbe 
costs  and  expoises  of  said  sprinkling,  the 
said  mayor  and  council  are  hereby  anthorts- 
ed  and  empowered  to  levy  upon  the  real  es- 
tate fronting  upon  said  street  or  portion  of 
street  not  less  than  two  blocks  In  length 
named  In  said  petition  a  tax  sufficient  to  de- 
fray the  entire  expense  of  said  sprinkling, 
Indudlng  cost  of  q)rlnkllng  intersections, 
which  tax  shall  be  ai^ortloned  according  to 
the  lineal  front  footage  of  property  adjacent 
to  said  street  or  portion  of  street  sprinkled, 
without  regard  to  Improvements  thereon. 

"Sea  8.  The  amount  of  said  assessmesitB  so 
levied  Bbal]  be  paid  Into  the  treasury  of  any 
such  dty  on  or  before  the  Ist  day  of  Au- 
gust in  eadi  and  ev^  year,  and  tn  case  the 
same  shall  not  have  been  paid  within  that 
time,  the  amount  so  levied  shall  be  certified 
to  tb.9  (flerk  of  tiie  coimty  in  which  said  city 
Is  located  by  the  derk  of  sny  ms3i  d.iy  at 
the  same  time  and  In  the  same  manner  as 
othv  dty  taxes,  to  which  amount  shall  be 
added  a  penalty  of  fifteen  per  cent  thereof." 
Laws  1908,  p.  257,  c.  132. 

In  May,  1906,  a  petition  was  filed  with  the 
clerk  of  the  ctly  of  Abilene,  a  dty  of  the 
second  class,  signed  by  a  majorl^  of  the 
resident  ownos  of  property  fronting  on  cer- 
tain streets,  jvaylng  that  such  street  be 
sprinkled  for  the  years  1906,  1907,  and  1908. 
Pursuant  to  the  jntltlon,  tbe  mayor  and 
conncil  ordered  the  streets  designated  to  be 
sprinkled  for  a  period  of  one  year,  commenc- 
ing June  6th.  Bids  were  invited,  a  req>on- 
slve  offer  was  accepted,  and  a  contract  was 
entered  Into  accordbic^.  On  July  6th  an 
ordinance  was  passed  le^li^  a  propwtlooate 
share  of  the  cost  and  expenses  of  the  year's 
sprinkling  upon  teal  estate  of  the  Union  Pa- 
cific Ballroad  Company,  who  did  not  sign 
the  petition,  according  to  Its  foot  fnmtage 
on  some  of  the  streets  q»rlokled.  The  ordl- 
nance  was  published  on  July  18th,  and,  the 
assessment  not  having  been  paid  prior  to 
August  Ist  the  levy  was  cotlfled  to  the 
county  clerk.  Upon  the  threat  of  the  coun- 
ty treasurer  to  collect  tbe  assessment,  "ttie 
railroad  company  cmnmenced  an  action  to 
enjoin  him  from  so  doing;  the  dty  b^g 
made  a  par^  defendant  Issues  were  fram- 
ed and  tried,  an  injunction  was  refused,  and 
the  platatlfl  prosecutes  errpr. 

The  chief  contention  in  this  conrt  Is  that 
for  various  reasons  the  statute  and  pro- 
ceedings ^dtng  in  the  levy  are  unconstitu- 
tional, and  therefore  void.  The  d^endants 
claim  that  constitutional  questions  are  not 
raised  by  the  pleadings.  The  petition  con- 
tains charges  of  illegality  in  general  terms, 
among  them  being  the  following:  "Said 
platntlfF  further  alleges  that  the  dty  of 
Abilene  has  never  had  any  Jurisdiction  or  au- 
thority of  law  to  make  tbe  above  assessment, 
*  *  *  that  said  cily  made  the  contract 
ft>r  sprinkling  without  any  right  or  authority 
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to  do  w,  *  *  *  that  at  no  time  taas  there 
been  a  legal  determination  that  any  tax  was 
aaeesaable  against  the  property  of  the  plaln- 
.  tiff  alwre  described."  The  subsequent  plead- 
ings do  not  limit  the  scope  of  these  allega- 
tions. Hie  answer  recites  Oie  proceedings 
upon  which  the  assessment  was  based,  and 
the  reply  contains  the  following  unchalleng- 
ed assertions:  "Bald  plaintiff  denies  that 
said  dSj  of  Abilene  entered  Into  any  legal 
ccmtract  with  Jay  Harding  for  fha  sprinkling 
of  streets  described  In  said  plalntUTa  pett- 
tlon,  and  said  plalnUfl  denies  that  the  tracts 
of  land  described  in  said  pialntUTs  petition 
were  included  in  the  ordinance  referred  to  In 
said  answer,  or  made  a  part  of  any  sifflnk- 
ling  district  of  said  clt7  ot  AbUoie,  and  said 
plaintiff  denies  that  any  of  the  property  de- 
scribed in  said  plaintiff's  petition  was  legally 
taxed  or  diarged  any  amount  whaterer  for 
sprinkling  purposes."  The  defendant  might 
have  moTed  to  strike  from  the  petition  and 
tte  re[dy  the  allegatlws  quoted,  or  might 
have  mored  for  more  d^Inlte  and  oertaln 
statements.  Not  Iiavlng  done  so,  the  ques- 
tion of  the  Illegality  of  the  assessment  was 
openeO.  as  widely  as  poa^e,  and  includes 
the  nacooBtltutlDnalUy  of  the  statute  and  of 
tlie  iHTOceedings  nnder  It  That  constltutl<ai- 
al  questions  were  ccmsldered  and  decided  In 
the  district  court  Is  clear  from  tba  fact  that 
the  trial  Judge  requested  argument  upon 
them  at  the  conclusion  of  the  evidence.  The 
nncoDStltutlonallty  of  a  statute  or  of  proceed- 
ings under  a  statute  need  not  be  pleaded  with 
any  greater  deflniteness  or  certainty  than 
other  issues.  General  statements,  and  even 
conclusions  which  by  fair  Intendm^it  are  di- 
rected to  the  point,  will  be  sufficient,  If  not 
attacked  by  motion.  A  general  demurrer  will 
raise  the  question.  True,  reluctance  to  hold 
an  act  of  the  Legislature  void  leads  the  court 
to  refuse  a  hearing  to  one  not  Injured  by 
the  statute,  to  eatarce  estoppels  against  a 
plea  of  unconstitutionality,  to  seek  other 
gionnds  for  the  decision  of  causes,  U  full  Jus- 
tice may  still  be  accomplished,  and  to  adopt 
a  special  code  of  rules  of  Interpretation; 
but  the  determination  of  whether  a  material 
constltatlonai  question  Is  actually  presented 
Is  to  be  made  by  construing  the  pleadings 
according  to  the  nsual  methods. 

The  plaintiff  argues  that  the  assessment  Is 
void  because  of  the  arbitrary  character  of 
the  statute  which  controls  the  conduct  of  the 
mayor  and  council  at  all  polBts  and  allows 
no  opportunity  at  any  stage  of  the  proceed- 
ings for  notice  to  property  owners  and  a 
hearing  with  respect  to  their  bitereets.  The 
front-foot  rule  of  apportioning  ^}eclal  assess- 
ments, which  the  statute  requires  the  mayor 
and  council  to  act  upon.  Is  condemned  as 
contrary  to  the  Constitution  of  the  United 
States,  and  it  Is  Tigorously  contended  that 
street  sprinkling  Is  not  a  local  Improvement 
tn  the  sense  that  special  assessments  may 
be  levied  against  abutting  real  estate  to  pay . 
its  cost   The  last  questton  may  be  left  to  | 


one  side.  Courts  of  the  highest  authority  dif- 
fer in  opinion  respecttug  it  the  rights  of  the 
parties  to  this  litigation  may  be  determined 
without  deciding  it,  and  tor  present  purposes. 
It  may  be  assumed  that  the  Legislature  may 
authorize  q;>ecial  assessments  against  ci^ 
property  to  pay  the  cost  of  q»rinkllng  adja* 
coDt  streets. 

The  fKmt-foot  role  of  ai^rtimilng  special 
assessments  was  definitely  approved  1^  this 
court  in  the  case  of  Parker  t.  GfaalUss,  9  Kan, 
15S,  decided  in  1872.  The  ayUabus  reads  as 
fonowB :  "A  clt7  of  the  sscond  class  has  pow- 
er to  stipulate  in  cme  contract  for  malElng 
sidewalks  on  sevwal  streets,  and  to  assess 
the  cost  thereof  upon  ths  different  lohi  fiNmt- 
lug  on  such  sidewalks,  according  to  the  front 
foot  thereof."  In  the  <vlnl<m  it  Is  said: 
"They  (l^e  mayor  and  council)  may  aide- 
walk  the  whole  city  at  once,  and  by  a  single 
contract;  but  the  right  to  assess  the  loto 
frontintf  <ni  the  Iminovement  to  pay  for  the 
same  Is  coextensive  with  the  mwer  to  make 
It  Nothing  in  terms  or  by  Implication  re* 
strlcte  the  assessment  to  a  single  street 
True,  as  urged,  a  sidewalk  on  <»»  street  may 
cost  more  than  a  sidewalk  on  another,  and, 
if  both  be  united  In  one  contract  and  one  as- 
sessment the  owner  of  a  lot  on  the  latter 
street  may  have  to  pay  more  than  if  his 
street  only  was  sldewalked ;  but  the  same  is 
true  not  only  of  two  streets,  but  also  of  two 
blodu  on  the  same  street  or  of  two  lots  in 
the  same  block.  Still,  there  Is  no  Injustice  In 
apportioning  the  entire  cost  of  a  sidewalk  up- 
on the  several  lots  fronting  It  The  value  of 
a  sidewalk  depends  entirely  upon  its  extent 
One  In  front  of  a  single  lot  with  none  in 
front  of  the  adjacent  lots  Is  of  comparatively 
little  benefit  One  object  of  a  sidewalk,  as  of 
grading  or  macadamizing  a  street.  Is  to  se- 
cure easy  and  convenient  means  of  approach, 
and,  within  certain  limits,  the  farther  those 
easy  and  convrailent  means  of  approach  are 
extended,  the  greater  the  benefit  to  the  lot 
Injustice  may  be  done  by  uniting  In  one  con- 
tract and  assessment  streets  In  different  parts 
of  the  city,  not  connected  sidewalks,  and 
upon  which  the  cost  of  construction  Is  dif- 
ferent But  almost  any  power  may  be  abus- 
ed. Still,  that  possibility  is  no  argument 
against  Its  existraice."  The  conrt  has  adher- 
ed to  this  doctrine  ever  since  It  was  an- 
nounced, and  the  Legislature  has  continual- 
ly acted  upon  it.  It  is  sustained  by  the  great 
weight  of  authority  in  the  United  States. 
For  a  time  it  seemed  that  the  rule  might  be 
endangered  by  the  decision  of  the  Supreme 
Court  of  the  United  States  in  the  case  of 
Norwood  V.  Baker,  172  U.  S.  269,  19  Sup.  Gt 
187,  48  L.  Ed.  443 ;  but  the  scope  of  that  de- 
cision has  been  limited  and  explained  by  the 
opinions  In  French  v.  Barber  Asphalt  Pav- 
ing Co..  ISl  n.  S.  324,  21  Sup.  Ct  625.  45 
L.  Ed.  879,  and  subsequent  cases,  so  that  the 
position  taken  In  Parker  v.  ChalUss  Is  still 
sound.  The  front-foot  rule  is  a  reasonable 
method  of  ascertaining  and  apportioning  the 
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benefits  accruing  to  real  estate  from  local  Im- 
IffOTonents  and  may  lawfully  be  atlllzed 
the  LegfBlature  or  any  snbordlnaie  tribunal 
authorised  to  make  the  assessment  It  may 
be  abnaed,  and  palpable  Injustice  may  re> 
Bolt,  tn  which  erait  equity  may  Interfere;  but, 
If  It  be  not  patent  and  obTlous  that  the  burden 
Impoeed  is  entlr^  diq>roportionate  to  bene- 
fits recelTed,  the  claimed  excess  will  not  be 
CTjolned,  although  the  property  owner  has 
had  no  opportunity  to  contest  the  rule. 

The  fundamental  fact  upon  which  the  ralld- 
itj  of  special  assessmoits  rests  Is  an  Incre- 
ment of  braeflt  to  the  property  taxed  reenlt- 
tng  from  the  iinproTement,  and  the  property 
owner  must,  at  some  stage  of  the  proceedings, 
hSTe  notice  and  opportunity  to  be  heard,  or 
tbe  equlralent  of  such  notice  and  opportunity, 
beCiKre  a  qiedal  asseeament  can  become  a  ral- 
id  charge  against  him.  Qllmore^  County 
Clerk,  T.  Hentlg,  S3  Kan.  156.  5  Fac  781.  If 
not  forbidden  by  the  Constitution,  the  Legis- 
lature may  assume  complete  control  over  the 
whole  subject  of  a  public  iinproTement,  from 
the  fixing  of  the  district  boundaries  down  to 
the  apportionment  of  the  assessment,  or  con- 
trol over  one  or  more  of  the  essential  steps, 
and.  If  It  should  do  so,  the  theory  is  that  the 
property  owner  Is  given  the  equivalent  of  a 
notice  and  hearing  by  representation  in  tbe 
L^lBlatnre.  Parsons  v.  District  of  Columbia, 
170  U.  S.  46,  18  Sup.  Ct  521.  42  L.  Ed.  943 ; 
Gray,  Limitations  of  Taxing  Power.  {  1130. 
In  the  work  last  cited,  it  Is  said:  "Accord- 
ing to  the  theory  of  constitutional  govem- 
ment,  the  acts  of  the  Legislature  In  deiermln- 
Ing  that  a  tax  shall  be  laid.  In  fixing  the 
boundaries  of  the  district  taxed,  In  determine 
ing  the  sum  to  be  raised,  the  rate  of  the  tax, 
and  tbe  rule  of  apportionment,  are  the  acts 
of  the  whole  state.  The  IndlTldusl  Is  not  en- 
titled  to  any  notice  at  all  of  the  leglslattve 
proceedings,  and  has  no  right  to  demand  a 
hearing  before  the  Leglslatore.  This  propo- 
sition Is  derived  from  the  nature  of  constl- 
totional  government  Each  citizen  is  repre- 
sented  in  the  L^islatore.  He  Is  heard  there 
through  the  voices  of  tbe  popular  represent- 
atlTes.  The  act  of  the  Legislature  Is  his 
act"  A  distinction  Is  made,  however,  when 
one  or  more  essential  features  of  special  as- 
sessment proceeding  are  committed  to  some 
trlbiual  or  body  inferior  to  the  Legislature. 
In  tbat  event  notice  and  opportunity  to  con- 
test them  must  be  allowed.  Tbe  principle 
is  illustrated  by  the  case  of  Fallbrook  Ir- 
rigation District  V.  Bradley,  164  U.  S.  112, 17 
Sup.  Gt  68,  41  L.  Ed.  369.  There  the  Legis- 
lature committed  tbe  formation  of  an  irri- 
gation district  to  a  subordinate  body.  In 
the  opinion  It  is  said:  "The  Legislature  by 
this  act  has  not  itself  named  any  irrigation 
district  and,  of  course,  has  not  decided,  as 
to  the  nature  and  quality  of  any  specific 
lands  which  have  been  included  In  any  such 
district  •  •  •  The  Legislature,  not  hav- 
ing Itself  described  the  district,  has  not  de- 
cided that  any  particular  land  would  or  could 
poHlblj  be  bttiefited  as  described,  and  there* 


fore  it  would  be  necessary  to  give  a  hearing 
at  some  time  to  those  interested  upon  the 
question  of  fact  whether  or  not  tbe  land  of 
any  owner  which  was  Intended  to  be  Includ- 
ed would  be  benefited  1^  the  Irrigation  pro- 
posed.  If  such  a  hearing  were  provided  for 
the  act,  the  decision  of  the  tribunal  there- 
by created  would  be  suffidoit**  Provision 
for  notice  and  hearing  need  not  be  made  In 
tbe  statute  by  expr^  words.  It  may  be  Im- 
plied. In  reality,  the  courts  simply  read  the 
provision  into  the  statute  In  order  to  uphold 
taxation  schemes  against  the  fourteenth 
amendment  to  the  Goostitotion  of  tbe  United 
States,  which  forbids  any  state  to  deprive 
any  penon  of  property  without  due  process 
of  law.  This  was  done  in  the  case  of  Oil- 
more,  County  Clerk,  t.  Hentlg,  83  Kan.  156, 
5  Paa  781 ;  but  the  statute  must  be  one  which 
will  allow  notice  and  a  hearing  to  be  toter- 
polated.  If  it  arbitrarily  fixes  the  steps  to 
be  taken  to  a  manner  Indicating  that  notice 
and  a  hearing  upon  some  subject  like  bene- 
fits are  oECluded,  it  must  he  Judged  accord- 
ingly. 

Tumtog  to  the  stotnte,  It  Is  clear  tbat  the 
sum  to  be  apportioned  against  the  property 
in  the  sprinkling  district  Is  the  contract  price 
of  the  work.  Tbe  amount  is  fixed  by  the  ac- 
cepted bid  which  the  property  owner  cannot 
reduce  or  controvert  The  city  authorities 
have  no  discretion  over  tbe  rule  of  appor- 
tionment and  the  property  owner  has  no 
right  to  be  heard  upon  that  qnratlon.  The 
Legislature  has  exercised  Its  lawful  power 
to  prescribe  the  front-foot  rule.  Exclusive 
Jurisdiction  over  the  necessity  for  tbe  im- 
provement, the  extent  of  tbe  sprinkling  dis- 
trict and  the  question  of  benefit  from  tbe 
improvement  to  tracts  of  property  In  the  dis- 
trict is  conferred  upon  resident  property 
owners.  The  power  conclusively  to  determine 
all  these  matters  is  delegated  unqualifiedly  to 
them,  and  they  may,  at  will,  without  any 
kind  of  notice,  hearing,  or  liability  to  revi- 
sion, irrevocably  bind  all  the  property  in  any 
expanse  of  territory  greater  than  two  blocks 
in  which  a  majority  can  be  secured  to  sign 
the  petition.  The  language  of  tbe  statute  is 
that  upon  the  filing  of  the  petition,  "It  shall 
be  the  duty  of  said  mayor  and  council  there- 
upon to  provide  for  tbe  sprinkling  of  said 
street  or  portion  of  street"  by  letting  a  con- 
tract The  obligation  Is  Imperative,  and  It 
would  be  the  duty  of  the  courts  to  coerce  tbe 
mayor  and  council  by  mandamus  should  tbey 
disr^rd  the  prayer  of  the  petitioners.  Nei- 
ther the  city  officials  nor  tbe  courts  can  listen 
to  the  complaint  of  an  aggrieved  property 
owner.  This  is  not  merely  a  delegation  of 
l^Islative  power;  It  is  tbe  grant  of  a  pri- 
vate license  to  disregard  due  process  of  law 
and  tyrannize  over  other  private  Individual's. 
Legislation  of  this  character  is  discussed  in 
Oom'rs  of  Wyandotte  Co.  v.  Abbott,  52  Kan, 
148,  34  Pac.  416,  and  Hutcbtoson  v.  Leimbacb. 
68  Kan.  87,  74  Pac.  598,  63  L.  R.  A.  630,  104 
Am.  St  Bop.  384.  In  Abbott's  Case,  a  stat- 
ute directed  the  board  of  county  commission- 
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ert  to  improre  conaty  roads  upon  private  pe- 
Utlon.  In  the  opinion  It  la  saM:  "The  flnt 
omtentlon  la  that  chapter  214  la  Qnoonatltu- 
tlonal  because  It  attempte  to  delegate  1^^ 
latlve  power  to  the  petitioners  and  confer 
upon  them  the  absolute  and  arbitrary  power 
to  levy  taxes  and  special  assessmeDts  on  the 
property  of  others.  The  petitioners  named  in 
the  statute  are  authorized,  absolutely  and  ar- 
bitrarily, to  determine  whether  the  improve- 
ment la  necessary  and  shall  be  made.  No  dis- 
cretion, exercise  of  Judgment,  or  rerlsory  or 
superrisory  control  Is  vested  In  the  board  of 
county  commissioners,  or  any  other  tribunal 
or  officer  elected  by  or  responsible  to  the 
people.  When  the  petition  Is  presented  to 
the  board  of  county  commissioners  d«uand- 
Ing  the  improvement  of  a  road,  it  Is,  In  the 
language  of  the  statute,  'made  the  duty  of 
such  county  commissioner  to  cause  the  same 
to  be  Improved.'  The  county  commissioners 
have  DO  discretion  to  refuse  the  Improve- 
ment." In  Leimbach's  Case,  a  statute  required 
tracts  of  land  to  be  talcen  out  of  a  city  upon 
private  petition.  In  the  opinion  it  is  said: 
"Under  the  proTlsioDs  of  the  act,  the  will 
that  the  corporate  boundaries  shall  be  chang- 
ed proceeds,  not  from  the  Legislature  or  from 
the  council,  but  from  the  signers  of  the  peti- 
tion, who  are  under  no  official  responsibility, 
and  of  whom  no  other  qualification  Is  re- 
quired than  that  they  desire  the  change. 
These  provisions  are  therefore  void." 

It  may  be  admitted  that  a  landowner  may 
go  to  a  court  of  equity  and  show  that  bis 
property  does  not  lie  In  the  taxing  district; 
but  the  clear  Intent  of  the  law  is  that  the 
necessity  for  the  Improvement,  the  size  of  the 
district,  the  question  of  benefits  to  property 
In  the  district,  the  cost  of  the  improvement, 
and  the  rule  of  apportionment — all  the  fac- 
tors of  a  lawful  assessment  bat  one — shall 
not  be  contested  or  reviewed. 

The  point  that  section  1  of  the  statute  dele- 
gates legislative  power  to  private  parties  is 
not  specifically  made  In  the  brief  for  the 
plaintiff,  and  the  statute  cannot  be  held  void 
on  that  ground  in  this  case.  Since,  however, 
the  effect  of  the  section  is  to  forbid  notice 
and  a  hearing  upon  matters  concerning  which 
property  owners  have  a  constitutional  right 
to  be  heard,  that  spedflottlon  of  Invalidity 
is  sustained. 

The  Judgment  of  the  district  court  Is  re- 
versed, and  the  cause  Is  remanded,  with  In- 
struction to  grant  a  permanent  Injunction  as 
prayed  for  In  the  petition. 


CITY  OF  KINSLEY  v.  DTBRLT. 
(Supreme  Court  of  Kansas.   Nov.  7,  1908.) 

1.  COHMEBCK    (J    40*)  —  "INTEBSTATB  COM- 
MERCE." 

In  a  prosecution  for  the  vlolatioa  of  a  city 
ordinance  Imposing  a  license  tax  upon  persons 
soliciting  orders  for  the  sale  of  goods,  where  It 


is  shown  that  the  defendant  Is  tiie  agent  of  & 
merchant  of  another  state,  and  carries  samples 
of  goods,  and  solidta  orders,  which  he  sends  to 
bis  principal  for  approval,  the  mere  fact  that 
the  principal,  after  accepting  the  order,  ships 
the  goods  to  the  seme  i^^t,  with  authority 
to  deliver  them  to  the  purchaser  and  collect  the 
pric&  will  not  prevent  the  transaction  from  be- 
ing ''Interstate  commerce." 

[Ed.  Note.— For  other  cases^  see  Oommeree. 
Cent  Dig.  a  29,  80;  Dec.  Dig.  |  4a* 

For  other  deflnltluia,  ass  Words  and  Phraaea, 
vol.  4t  pp.  8724-8781.1 

2.  COMMEBCB  (I  40*>— InnaSTATB  OOXUKBCK. 

Tb6  risht  of  a  merc^iant  of  another  state 
to  sell  his  goods  in  this  state  carries  with  it 
the  right  to  deliver  them,  and  to  employ  for  that 
purpose  any  agency  he  may  deem  proper,  pro- 
vided  that  at  no  time  before  the  delivery  the 
goods  become  so  mingled  with  the  common  mass 
of  property  here  as  to  deprive  the  transaction 
of  Its  mterstate  features. 

[Ed.  Note.— For  other  cases,  see  Commerce^ 
Dec  Dig.  i  40.*] 

8.  Licenses  (S  42*)— Tioutiozt  or  OBDnrAnd 

— BUBDEN  OF  PsOOr. 

In  a  case  like  that  referred  to  in  the  first 
paragraph,  if  there  be  a  doubt  as  to  whether 
the  sale  was  completed  by  the  acceptance  ot  the 
orders  by  the  principal  and  his  shipping  the 
goods,  the  contrary  cannot  be  assumed  In  order 
to  sustain  a  convictioi.  The  prosecution  must 
establlBh  its  case. 

[Ed.  Note.— For  other  cases,  see  Uosnaas,  De& 
Dig.  I  42.*] 

(SyUabus  by  the  Court) 

Appeal  from  District  Court,  Edwards  Coun- 
ty; Charles  E.  Lobdell,  Judge. 

J.  N.  Dyerly  was  convicted  of  violation  of 
a  city  ordinance,  and  appeals.  Reversed  and 
remanded. 

J.  N.  Dyerly  was  charged  with  the  viola- 
tion of  an  ordinance  of  the  city  of  Kinsley 
In  peddling  goods  in  the  city  at  retail,  and 
soliciting  persons  to  buy  goods,  without  first 
having  obtained  a  license  therefor.  He  was 
convicted  In  the  police  court,  and  appealed 
to' the  district  court,  where  there  was  a  trial 
without  a  Jury.  The  district  court  adjudged 
him  guilty,  and  he  was  sentenced  to  pay  a 
fine  of  $10  and  stand  committed  until  the 
fine  and  costs  were  paid.  From  this  convic- 
tion he  appeals.  His  defense  is  that  he  was 
engaged  in  Interstate  commerce.  The  validi- 
ty of  the  ordinance  Is  not  involved.  The 
ordinance  imposed  a  fee  of  $20  a  day  on  "ped- 
dlers and  soliciting  agents  selling  goods  at 
retail."  The  court  made  findings  of  fact  as 
follows:  "First,  that  the  defendant,  J.  N. 
Dyerly,  had  no  license  to  peddle  goods  or 
merrfiandise  in  the  city  of  Kinsley;  sec- 
ond, that  the  defendant  was  in  the  city  of 
Kinsley  at  the  time  stated,  and  did  make 
the  sale  to  Mrs.  Erwln  as  testified  by  her ; 
third,  that  the  defendant  was  at  that  time 
and  on  that  date  engaged  In  the  business  of 
soilcitlDg  orders  for  rugs  for  future  delivery, 
which  orders  were  to  be  sent  by  him  to  Kan- 
sas City,  and  to  the  L.  B.  Price  Mercantile 
Company,  and  the  goods  shipped  to  blm  at 
Kinsley,  and  by  him  dellTOred  to  the  par- 
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ties  who  had  ordered  same,  who  were  to 
make  payment  to  him  for  the  same  upon 
delivery. "  The  court  held  as  codcIusIodb  of 
law:  "First,  that  the  single  sale  to  Mrs. 
Brwln  would  not  be  sufflcieut  to  establish  the 
gallt  of  the  defeodant  of  the  charge  of  ped- 
dling within  the  limits  of  the  city  of  Kinsley 
without  a  license;  second,  that  the  method 
of  transacting  the  business  by  defendant,  as 
described  by  blm.  left  the  sale  Incomplete 
nntll  the  goods  had  been  received  by  him  In 
Kinsley,  and  him  delivered,  which  method 
deprives  the  transaction  of  Its  Interstate 
features,  and  renders  It  liable  to  the  ordi- 
nance of  the  city."  The  method  by  which  the 
bnsinesB  of  the  defendant  was  conducted  is 
described  by  him  in  his  testimony  as  fol- 
lows: "Q.  What  business  are  you  engaged 
In?  A.  Soliciting  for  the  U  6.  Price  Mer- 
cantile Company,  Kansas  City,  Mo.  Q.  What 
was  the  nature  of  your  soUcitlng  buslnera, 
the  wOTk  you  did?  A.  We  took  orders  and 
sent  them  In  to  the  company,  and  when  the 
company  approved  of  It,  they  sent  the  goods, 
and  we  delivered  them.  Q.  Yon  didn't  carry 
any  goods  around  with  yon  for  delivery?  A. 
Na  sir.  Q.  You  carried  samples?  A.  Yes, 
sir,  Q.  You  worked  for  a  house  in  Missouri? 
A.  Yes,  sir.  Q.  Did  you  sell  and  deliver  any 
rags  in  this  city?  A.  No^  sir;  I  did  not 
•  •  •  Q.  What  were  you  doing — merely 
taking  orders?  A.  Taking  orders.  Q.  What 
was  Atme  with  those  orders  when  you  took 
them?  A.  Sent  th^  to  Kansas  City,  and 
when  the  goods  came,  I  came  and  delivered 
them.  [On  crofls-examlnation.]  Q.  Were  you 
peddling  rugs  in  town  here?  A.  No,  sir.  Q. 
Didn't  have  any  rugs  here  at  all?  A.  Z  had 
rags  here  for  samples.  Q.  Weren't  you 
around  trying  to  sell  mgs?  A.  No,  sir.  Q, 
What  were  yon  doing  with  them?  A.  Trying 
to  take  orders  from  them.  Q.  What  did  you 
do  with  those  orders?  A.  Sent  them  to  Kan- 
sas City.  Q.  And  those  rugs  would  be  ship- 
ped to  you?  A.  Yes,  sir.  Q.  You  delivered 
tbem?  A.  Yes,  sir.  Q.  And  collected  the 
money  ?  A.  Yes,  sir.  Q.  That  was  your  busi- 
ness? A.  Yes,  sir.  Q.  For  Instance,  If  you 
bad  sold  the  rugs  to  Mrs.  Erwln,  you  would 
take  Qie  order  and  send  It  to  Kansas  City  for 
approval,  and  when  they  came,  yon  would  de- 
liver them  and  collect  the  money?  A.  Yes, 
sir." 

J.  H.  Harris,  for  an^ellant  V.  Dnmont 
SmiUi,  for  appellee. 

FOBTBB.  J.  (after  stating  the  facts  as 
above)^  On  the  antliorlty  of  Olty  of  Kan- 
sas T.  Gollbu,  84  Kan.  484,  8  Pac  865,  the 
coart  properly  held  that  the  staigle  sale  made 
tj  the  defendant  failed  to  establlsta  the  ftct 
diat  be  was  a  peddler,  but  firand  the  dafsnd- 
ant  guilty  of  selling  goods  at  retail  as  a 
•oUeltlng  agent,  contrary  to  tlie  provisions  of 
tbe  ordinance^  The  court  ezpresaly  held  that 
the  tact  that  the  goods  were  shipped  to  tbe 
pemm  who  aolidted  the  orders,  and  that 
be  delivered  them  and  collected  the  purchase 


price,  necessarily  deprived  the  transactions 
of  their  interstate  character.  To  this  we 
cannot  agree.  It  is  contended  that  tbe  ruling 
In  this  respect  follows  what  was  decided  In 
City  of  Kansas  v.  Collins,  supra.  That  case 
presented  the  following  facts:  A  firm  of 
wholesale  dealers  In  Kansas  City,  Mo.,  sent 
their  traveling  agent  Into  this  state,  who 
visited  various  places  of  business  In  the 
city  of  Kansas  with  samples,  and  solicited 
orders  from  merchants.  Th6  orders  were  tak- 
en by  falm  to  the  dealer  In  Kansas  City,  Mo., 
and  when  approved  the  dealer,  the  latter 
packed  the  goods  at  his  place  of  business 
and  sent  them  to  the  purchasers  In  Kansas, 
where  they  were  delivered  and  paid  for.  In 
the  opinion  Justice  Valentine  observes  that 
the  evidence  shows  that  the  goods  were  not 
delivered  by  the  defendant,  and  that  the 
payments  for  the  goods  were  not  made  to 
him.  But  the  opinion  nowhere  holds  that, 
if  such  bad  been  the  case.  It  would  have  nec- 
essarily deprived  the  transaction  of  Its  inter- 
state character.  The  syllabus  reads  as  fol- 
lows: "Where  an  agent,  such  as  is  usually 
denominated  a  'drummer'  or  'commercial 
traveler,'  simply  exhibits  samples  of  goods 
kept  for  sale  by  his  principal,  and  takes  or- 
ders from  purchaseis  for  such  goods,  which 
goods  are  afterwards  to  be  delivered  by  the 
principal  to  the  purchasers,  and  jwyment  for 
the  goods  is  to  be  made  by  the  purchasers 
to  the  principal  on  such  delivery,  such  agent 
Is  neither  a  peddler  cor  a  merchant."  See,  al- 
so. State  V.  Hlckoz,  64  Kan.  650,  68  Pac.  35. 
To  bold  that  tbe  priucipal  may  not  make 
delivery  and  collect  payment  by  an  agent  du- 
ly authorized  for  that  purpose  is  to  deny 
the  law  of  agency.  In  the  case  of  In  re 
Spain  (C.  G.)  47  Fed.  208,  14  L.  R.  A.  97. 
tbe  agent  who  sold  the  goods  by  sample 
afterwards  delivered  them,  and  made  settle- 
ment by  collection  or  by  notes  for  the  prin- 
cipal In  the  opinion  it  is  said :  "Tbe  right 
to  sell  Implies  the  obligation  and  right  to  de- 
liver. It  la  as  much  interstate  commerce  to 
do  one  as  the  other."  Tbe  right  to  sell  In- 
cludes tbe  right  to  sdll  an  agent,  t^ng 
T.  Michigan,  185  U.  8.  161,  10  Sap.  Gt  7SS. 
34  U  Ed.  150,  And  It  must  be  true  that  tbe 
right  to  deliver  includes  tbe  right  to  de- 
liver by  an  agent  Delivery  by  an  opresi 
company,  where  the  goods  aze  dilpped  0.  O. 
D.,  has  been  taeld  to  be  interstate  G<»mnerce. 
O'Neil  T.  Yennont.  144  U.  S.  828, 12  Snp.  Ot 
688,  86  L.  Bd.  45a  8o,  when  tbe  goods  are 
shipped  Into  the  state  witb  a  draft  attached 
to  tbe  bill  of  lading,  the  transaction  Is  In- 
terstate commerce.  17  A.  ft  B,  Enc.  of  Law 
(2d  Ed.)  66,  66,  and  cases  dted.  In  CUty  of 
Huntington  t.  Haban,  142  md.  696,  42  N.  9. 
468,  51  Am.  St  200,  d^veiy  was  made 
by  anoUier  agent,  and  an  ordinance,  attempt- 
ing to  Impose  a  Ucmse  tax  upon  him,  was 
held  InvaUd. 

It  is  aKMrent  that  tbe  case  at  bar  was 
only  partially  tried.  Tb»e  Is  no  finding,  nor 
is  there  any  eridmce  to  sunp^  a  finding, 
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with  respect  to  the  method  by  which  the 
slilpmenta  and  delivery'  of  the  goods  were 
made.  When  the  orders  were  approved  by 
the  company  at  Kansas  City,  Mo.,  were  such 
orders  fliled  by  the  appropriation  of  specific 
artlcl«  for  that  purpose,  which  were  sent 
to  the  defendant  as  the  agent  of  the  company 
for  delivery?  Where  a  purchaser  was  dis- 
satisfied with  the  quality  of  the  goods,  and 
refused  to  accept  them,  what  became  of 
them?  Were  theiy  returned  to  the  dealer,  or 
were  they  left  with  and  did  they  become  the 
property  of  the  defendant?  Did  the  Missouri 
company  require  the  defendant  to  pay  for 
the  goods  before  they  were  shipped  or  deliv- 
ered to  him?  Were  the  circumstances  under 
which  the  goods  were  shipped  such  that  when 
received  by  the  defendant  they  became  min- 
gled with  ttie  general  mass  of  property  In 
the  state?  The  trial  court  held  that  the  de- 
livery of  the  goods  by  the  agent  constituted 
the  sale,  and  that  all  these  qnestlons  were 
aiunvered  by  that  fact  The  only  evidence  as 
to  the  methods  under  which  the  bnslnfiu  was 
transacted  Is  that  of  the  defoidant  He  tes- 
tified tliat  he  made  sales  by  sample  only; 
that  be  was  the  agent  of  the  L.  B.  Price  Mer- 
cantile Comimny  of  Kansas  City,  Mo.;  that 
he  carried  rags  and  solicited  orders  by  sam- 
ple ;  that  he  sent  the  orders  for  approval  to 
his  principal;  that  the  principal  sent  blm 
the  goods  to  be  delivered  and  to  make  collec- 
tion for  payment — all  of  which  might  be 
true  and  the  transaction  be  Interstate  com- 
merce. On  the  other  hand,  other  facts  might 
exist,  not  appearing  in  the  evidence  nor  in 
the  findings,  which  would  deprive  the  trans- 
actions of  their  Interstate  character.  In  re 
Prlngle,  67  Kan.  364,  72  Pac.  864;  Croy  v. 
Obion  County,  104  Tenn,  626,  58  S.  W.  236, 
51  L.  R.  A.  254.  78  Am.  8t  Rep.  981 ;  State 
V.  Montgomery,  04  Me.  192,  47  Atl.  165,  SO 
Am.  St  Rep.  886.  In  OIU  v.  Kaufman,  16 
Kan.  671,  and  in  McCarty  v.  Oordon,  16  Kan. 
36,  It  was  held  tbat,  where  the  drummer  or 
agent  merely  solicits  and  transmits  the  or- 
der, the  transaction  or  sale  does  not  become 
complete  until  the  order  Is  accepted  by  the 
principal.  The  place  of  the  contract  la  where 
the  proposal  is  accepted.  In  State  v.  Wllllng- 
ham,  9  Wyo.  290,  62  P&c  797,  U  B.  A. 
198,  87  Am.  St  Rep.  948,  the  basing  was 
held  to  be  Interstate  commerce,  and  the  on- 
ly difference  in  the  facts  is  that  the  principal 
shipped  the  goods  Into  the  foreign  state  con- 
signed to  Itself,  but  the  agent  who  solicited 
the  order  delivered  them  and  collected  the 
price.  It  was  said  In  the  opinion:  "The  de- 
livery of  the  articles  to  the  persons  ordering 
did  not  constitnte  a  sale  by  the  agent  mak- 
ing the  delivery,  but  tlie  manufacture,  shlp- 
ment,  and  delivery  of  the  goods  were  simply 
steps  taken  by  the  Chicago  company  in  the 
performance  of  its  contract.  The  shipment  of 
them  by  the  company  to  Itself  at  Cheyenne 
had  no  greater  significance  than  If  they  had 
been  sent  by  the  compai^  from  <hw  of  Its 
warehouMS  to  another  In  the  city  ot  Ofalcsio. 


They  were  still  the  subject  of  Interstate 
commerce,  and  the  arrest  of  the  ageat  was 
not  authorized  by  law." 

The  Supreme  Court  of  the  United  States  In 
a  recent  ,case  had  its  attention  directed  to 
practically  the  same  question.  Rearick  v. 
Pennsylvania,  203  U.  S.  607,  27  Sup.  Ct  169, 
51  L.  Ed.  295.  The  statement  ot  facts  from 
the  opinion  Is  as  follows:  "An  Ohio  corpo- 
ration employed  an  agent  to  solicit  In  Sun- 
bury  retail  orders  to  the  company  for  gro- 
ceries. Wh^  the  company  bad  received  a 
large  number  of  such  orders.  It  filled  them 
at  its  place  of  business  in  Columbus,  Ohio,  by 
putting  up  the  objects  of  the  several  orders 
in  distinct  packages,  and  forwarding  them  to 
the  defendant  by  rail,  addressed  to  him  'For 
A.  B.,*  the  customer,  with  the  number  of  the 
order  also  on  the  package  for  further  Identi- 
fication. The  company '  ultimately  k^t  the 
orders,  but  It  kept  no  book  aooonnts  with  the 
customers,  locdclng  only  to  the  defendant 
The  defendant  altme  bad  authority  to  re- 
celve  the  goods  from  tlie  raUroad.  and  when 
he  received  them,  he  delivered  them,  as  was 
his  duty,  to  the  customers  for  cash  paid  to 
him.  He  then  sent  the  money  to  the  corpo- 
ration. The  customer  had  the  right  to  refuse 
the  goods  if  not  equal  to  the  sample  shown 
to  htm  when  he  gave  the  order.  In  tbat  or 
other  cases  of  nondelivery  the  defendant  re- 
turned the  goods  to  Columbus.  No  ship- 
ments were  made  to  the  defendant  except  to 
fill  such  orders,  and  no  deliveries  were  made 
by  him  except  to  the  parties  named  on  the 
packages."  It  was  contended  In  the  argu- 
ment tbat  the  order  was  not  accepted,  and 
did  not  bind  the  Ohio  corporation  until  the 
delivery  took  place,  which  Is  practically  the 
contention  here.  Commenting  on  this  the 
court  say  In  the  opinion:  "The  fair  mean- 
ing of  the  agreed  fact  tbat  the  orders  were 
given  to  agents  employed  to  solicit  them  is 
tbat  the  company  offered  the  goods,  and  that 
the  orders  were  acceptances  of  offers  from 
the  other  side.  If  there  were  the  slightest 
reason  to  doubt  that  the  contracts  were  made 
with  the  company,  through  Its  authorized 
agent,  at  the  moment  when  the  orders  were 
given,  which  we  do  not  perceive  that  there  is, 
certainly  the  contrary  could  not  be  assumed 
in  order  to  sustain  a  conviction.  It  is  for  the 
prosecution  to  make  out  Its  case."  It  will  be 
observed  tbat  some  Important  facts  In  tbat 
case  do  not  appear  In  this.  There  Is  no  show- 
ing here  bow  the  goods  were  shipped  to  the 
defendant;  that  is,  whether  there  was  an  ap- 
propriation by  the  dealer  in  Kansas  City, 
Mo.,  of  tv)eciflc  goods  to  be  delivered  to  cer- 
tain purchasers.  We  cite  the  case,  however, 
because  it  holds  that  the  agent  who  solicits 
the  order  may  be  made  the  agent  to  dellvor 
and  collect  without  destroying  the  Interotate 
character  of  the  transaction.  It  also  recog* 
nlzes  tlie  doctrine  that  the  contract  of  sale 
was  complete,  in  tbat  case,  at  the  moment 
when  the  orders  were  given  (as  In  this  case 
wben  the  wders  were  accepted),  and  further 
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holcis  that,  If  there  be  a  doabt  with  respect 
to  this,  the  contrary  cannot  be  assnmecl  In 
order  to  sustain  a  conviction. 

It  iB  also  urged  that  the  case  of  In  re 
Prlngle.  67  Kan.  364.  72  Pac.  864,  is  to  the 
contrary  and  decisive,  bat  nothing  there  de- 
cided conflicts,  In  our  opinion,  with  this. 
There  the  methods  of  the  business  carried  on 
wem  shown  in  detail.  True  the  person  who 
took  the  orders  delivered  the  goods  and  col- 
lected the  money,  but  th«w  were  by  no  means 
the  controlling  facts  upon  which  the  case 
turned.  There  Uie  goods  were  shipped  in 
bulk,  in  COB  box,  by  express,  C.  O.  D.,  to  the 
person  who  claimed  to  be  the  agent  When 
the  goods  arrived,  he  paid  the  diarges,  and 
distributed  Uie  contents  to  his  Taitons  cns- 
tomers.  Horeorer,  the  orders  which  he  sent 
to  hia  alibied  principal  Old  not  'disclose  the 
names  of  any  of  the  srarcbasera  of  any  of 
the  goods,  or  the  kind  or  quantity  desired 
by  any  one  of  them."  And,  "when  shlppeO, 
none  of  the  goods  was  marked  or  otherwise 
designated  tot  any  particular  individual." 
\Vhaa  he  leoeived  the  goods,  he  treated  them 
'  as  his  own.  and  allowed  costomera,  to  select 
Indiscriminately  from  the  goods  auch  as  they 
dertred  to  pnrdLase.  Under  these  bets  the 
tnevitaUe  conclusion  was  reached  by  the 
conrt  that  Qie  goods  lost  their  distinctive 
charae^,  "and  were  blended  with  the  com- 
mon proper^  of  the  state  as  soon  as  he  re- 
c^ved  his  box,"  and  that  "the  foreign  mer- 
chant had  no  trade  relations  whatiiver  with 
the  ultimate  purchasers."  In  distinguishing 
the  case  frcm  State  t.  Htdcox,  64  Kan.  650, 
08  Pa&  35,  Ur.  Justice  Butch  said :  "In  that 
case  tlie  satesman  actually  repraented  a 
merdiant  of  anotiter  state.  The  purchaser's 
order  was  sent  to  tJiat  merchant  Tlut  mer- 
chant reserved  the  right  to  accept  or  reject 
tiie  orders  sent  bi,  and  dU  pass  aa  them. 
The  Identical  order  given  by  the  purchaser 
waa  filled.  When  t^e  goods  were  dilpped, 
they  were  shipped  to  the  actual  puKAaser. 
At  no  time  did  the  agent  driver  any  of  the 
goodSL  In  this  case  the  petitioner  merely 
took  ordera  for  hlms^  for  goods  which  he 
intended  to  purchase,  and  which  he  did  after- 
wards purchase,  and  which  lie  paid  for  and 
received  In  this  states  Tlie  orders  of  the 
final  redplotta  of  the  goods  were  never 
tranamltted  beyond  the  state,  or  acc^ited  or 
filled  by  any  one  beyond  the  state,  and  the 
goods  were  not  deltvowd  to  the  carrier  for 
txanqmrtatlon  to  th^n.**  It  is  true  that  In 
the  Hlckox  Oase  the  goods  were  shipped  to 
the  actual  purchaser,  and  the  agoit  delivered 
none  of  ttiem»  but  it  is  apparent  tliat  the 
case  turned  upon  other  facts  than  these, 
the  salesman  actually  re^esoited  a  mer- 
diant  of  another  state,  and  solicited  orders 
which  he  sent  to  his  principal  for  approval. 
The  principal  bad  the  right  to  aec^  or  re- 
ject the  ordera,  and  actually  passed  upon 
them.  The  identical  order  given  by  the  pur* 


chaser  waa  filled.  There  Is  no  Intimation  Id 
the  opinion  that  It  might  not  have  been  filled 
by  sending  the  goods  to  the  same  salesman 
as  agent  for  the  purpose  of  delivery.  In  Mc* 
Laughlln  V.  City  of  South  Bend,  126  Xnd. 
471.  26  N.  E.  185,  10  L.  B.  A.  857,  a  similar 
ordinance  was  held  Invalid,  as  applied  to  an 
agent  who  solicited  orders  in  Indiana  for 
books  to  be  delivered  at  a  future  time.  The 
books  were  In  the  city  of  Chicago.  He  pro* 
cured  orders,  which  he  transmitted  to  the 
publishers  In  Chicago,  where  the  order  was 
filled  by  sending  the  books  ordered  to  him, 
and  he  delivered  them  to  the  purchaser.  It 
has  often  been  declared  by  the  Supreme 
Court  of  the  United  States  that  an  ordinance 
Impostav  a  license  fee  upon  agents  vepn- 
sentlng  citizens  of  another  state,  who  oifer 
goods  In  this  state  for  sale  1^  sample  Is 
void,  because  it  assumes  to  establish  a  regu- 
lation affecting  commerce  between  the  states. 
UcOall  V.  OaUfomia,  186  U.  S.  104,  10  Sup^ 
Ct  881.  84  U  Bd.  882;  Stoutenburgh  v.  Hen* 
nick,  129  U.  8.  141,  9  Sup.  Ct  296,  32  L.  Ed. 
637;  Asher  v.  Texas,  128  U.  8.  129,  9  Sup. 
Ct  1,  82  L.  Ed.  868;  Bobbins  T.  Shelby  Tax- 
ing District,  120  U.  8.  489,  7  Sup.  Ct  002, 
30  L.  Bd.  694. 

The  conviction  In  this  case  la  predicated 
squarely  upon  the  fact  that  the  goods  were 
shipped  to  the  d^endant,  that  he  made  the 
delivery  and  collected  tin  price.  We  cannot 
affirm  the  Judgment  without  declaring  the 
law  to  be  that  these  facts  deprive  the  trans- 
action of  Its  Interstate  features.  No  case 
decided  by  this  court  and  none  that  we  have 
been  able  to  find,  goes  to  that  extent 

For  these  reasons  the  judgment  will  lie  re- 
versed, and  the  cause  remanded  tor  another 
triaL 


FABMEBS*  AIXIANCB  INS.  CO.  V.  FEB6U- 
SON. 

(Supreme  Conrt  of  Kansas.   Nov.  7,  1908.) 

1.  IirsnuNCE  (i  396*)— Action  ok  Pouot— 
FoBFEiToaB— Estoppel. 

Where  an  Insurer  bases  its  refusal  to  pay 
a  toss  entirely  upon  a  forfeiture,  caused  by 
the  failure  of  the  insured  to  comply  with  a 
particular  ctmdltion  of  the  itolicar,  it  cannot 
when  sued  for  the  loss,  maintain  a  defense 
founded  upon  another  alleged  forfeiture,  for  tIo- 
latioD  of  other  coodltiona,  not  referred  to  in 
such  refusal,  and  of  which  it  had  knowledge 
when  the  reroaal  was  made. 

[Ed.  Note.— For  other  cases,  see  Inaorance, 
Cent  Dig.  {  1036;   Dec.  Dig.  {  395.*] 

2.  iNBURANOi  <S  396*)— FoaraiTuaB— Waivkb. 

A  waiver  of  the  forfeitures,  alleged  from 
the  breach  of  conditions  not  referred  to  in  sach 
refusal,  may,  in  the  circumstances  stated,  be 
properly  found  by  a  Jury,  when  soeh  w«lver  is 
an  iBBue  upon  the  trial. 

[Ed.  Note.— For  other  cases,  see  Inonranee, 
Cent.  Dig.  f  1036;  Dec.  Dig.  S  895.*1 

3.  InamANOE  (l  892*)- FoBTErruBx- Waivto. 

Making  and  oollectiog  an  assessment  upon 
the  premium  note  given  for  Inaorance,  after  the 
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examlQatlon  and  nport  tA  an  adjuster,  ghowlnv 
a  forfeiture  for  Tiolatton  <tf  a  condition  Id  the 
policy,  had  been  made,  and  indordng  the  par- 
meat  of  each  assessment  as  a  credit  open  the 
note,  after  consideration  of  the  report  of  the 
adjuster  by  the  executive  board  of  the  company, 
and  after  Knowledge  of  the  circumstances  upon 
which  such  forfeiture  is  claimed,  were  facts 
from  which  the  jury  could  properly  find  that 
such  forfeiture  waa  waived. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  »  1(M1-10&5;  DeeTbiff.  |  m*] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Woodson  Coxm- 
ty;  Oflcar  Fonat,  Judge. 

AptloB  1^  Samnd  Fergoaon  against  the 
Farmers'  Alliance  Inaorance  Company. 
Judgment  for  i^aintlfl;  and  defoulant  Inringa 
error.  AiQrmed. 

John  D.  MUllkoi  and  A.  F.  Florence,  for 
Idallttlff  in  errw.  Lamb  A  Hogueland,  for 
defendant  in  error. 

BENSON,  J.  In  Febmary,  1002,  Samuel 
Ferguson  insured  his  house  and  bam  In  the 
Farmers'  Al lance  Insurance  Company,  and 
gave  his  note  for  the  premimn.  $21,  payable 
in  such  proportions,  and  at  such  times,  as 
the  directors  of  the  company  mlgttt  order. 
The  following  payments  were  made  aa  shown 
by  Indorsements  upon  tbe  note  before  the 
loss  hereinafter  mentioned  occurred,  namely, 
"First  payment,  $6.30."  "1903  assesament, 
$2.80."  "3A1/1904,  $2.80."  The  buildings 
Insured  were  upon  Mr.  Ferguson's  farm  in 
Woodson  county,  occupied  by  a  tenant  at  the 
date  of  the  insurance.  On  November  9,  1904, 
the  tenant  moved  about  three  miles  away 
from  the  farm,  leaving  the  dwelling  hoaae 
vacant,  and  leaving  in  the  bam  about  20  tons 
of  baled  hay,  raised  on  the  farm,  and  some 
fodder  In  the  field.  There  were  also  a  few 
implements  In  tbe  bam  belonging  to  a  neigh- 
bor. On  December  20.  1904,  while  the  prem- 
ises were  so  nnoccqpled,  except  as  stated* 
tbe  bam  burned.  Tbe  company  mat  Its  ad- 
juster to  examine  and  report  concerning  the 
loss.  The  examination  was  made  December 
29,  1905,  and  his  report  to  the  company  con- 
tained the  following:  "Found  total  loss  of 
bam  by  fire,  which  occurred  on  December 
9,  1004,  about  7  o'clock  p.  m.,  according  to 
the  statement  of  M.  M.  WllUams,  J.  W.  Wil- 
liams, E.  Dey  and  Mr.  Muffley  all  of  whom 
were  at  tbe  fire  and  assisted  in  saving  tbe 
house.  The  origin  of  the  fire  is  unknown, 
as  no  one  was  living  on  the  premises  at  the 
time  of  the  fire,  the  tenant,  Henry  Buhott, 
having  moved  from  the  premises  on  Novem- 
ber 0,  1904,  according  to  statement  of  Mr. 
Muffley  who  has  a  knowledge  of  the  time, 
and  all  of  the  above-mentioned  persons  plac- 
ed tbe  time  to  exceed  30  days.  That  there 
•was  In  the  barn  at  the  time  of  the  fire  about 
15  tons  of  baled  bay  belonging  to  tenant, 
Henry  Buholt,  and  no  Insurance  on  tbe  same, 
according  to  tbe  statement  of  the  owner. 


There  Is  a  mortgage  given  to  secnre  a  loan  of 
$1,000.  dated  October  1,  1002,  given  by  Sam- 
uel Ferguson  to  Jonea  and  Maxwell  of  Faola, 
Kan.  Upon  tbe  evidence  collected  I  conclud- 
ed that  the  company  Is  not  liable  for  the 
premises  were  vacant  for  more  t^an  80  days 
prior  to  the  fire.  •  •  • "  On  or  about 
January  1,  1005,  the  company  notified  Mr. 
Ferguson  of  an  assessment  of  52.80  for  the 
year  19(KS,  upon  bis  premium  note,  which  he 
promptly  paid,  and  the  paym^t  was  duly 
acknowledged  by  the  secretary  on  January 
6,  1905.  On  February  15,  1005.  the  report 
of  the  adjuster,  which  was  then  on  file  In 
tbe  general  office  of  the  company  at  McFber- 
son,  Kan.,  was  formally  considered  by  Its 
executive  board,  and  afterwards,  on  the  18th 
day  of  that  month,  the  company,  by  Its 
secretary,  wrote  to  Mr.  Ferguson  as  follows: 
"In  answer  to  your  Inquiry  of  tbe  15th 
Inst  In  reference  to  your  loss  and  the  rea- 
son why  the  matter  Is  not  settled  up,  will 
say  that  our  adjuster  was  upon  the  ground, 
and  went  over  the  situation  carefully,  and 
has  re[>orted  to  tbe  executive  board  of  this 
company  that  the  property  having  been  va- 
cant for  more  than  30  days,  this  company, 
under  the  operation  of  the  by-laws.  Is  not 
liable.  Of  this,  of  course,  you  are  aware,  that 
tbis  company  does  not  carry  vacant  property 
beyond  the  period  of  30  days  after  tbe  racan- 
cy  of  the  occupant,  and  tmder  tbe  operation 
of  this  rule  there  is  nothing  for  this  company 
to  do  but  to  reject  the  claim.  We  regret 
very  much  that  the  conditions  are  such  that 
tbe  company  cannot  recognize  Its  liability 
to  yon,  but  yon  can  see  that  unless  these 
restrictions  are  observed  carefully  tbe  losses 
of  the  company  must  be  excessive.  There 
are  himdreds  of  properties  that  are  occupied 
oif  and  on  by  people  who  are  not  calculated 
to  add  anything  to  tbe  moral  risk.  There 
Is  no  reflection  In  this  matter  on  yon  or  any 
one  else,  but  simply  a  plain  statement  as  to 
tbe  cause  that  leads  us  to  reject  tbe  daim.** 
Again  on  February  25,  1906,  the  company 
by  its  secretary  wrote  to  Mr.  Ferguson,  say- 
ing: "Your  claim  came  before  the  executive 
board  on  a  recent  date,  and  was  rejected  on 
tbe  ground  that  the  property  had  been  vacant 
more  than  80  days  prior  to  the  time  It  was 
destroyed,  and  therefore  Is  void  under  the 
by-laws  of  this  company."  On  March  3, 
1906,  tbe  company  indorsed  the  $2.80  so  re- 
ceived from  Mr.  Ferguson  on  January  6th 
on  Uie  premium  note  as  a  credit  thereon.  No 
reason  was  given  for  refusing  to  ^ay  the 
loss,  and  no  objection  was  made  to  tbe  claim 
other  than  that  stated  in  the  two  letters 
of  the  secretary,  as  shown  above,  until  the 
filing  of  tbe  answer  In  the  district  court  Mr. 
Ferguson  having  commraced  an  action,  tbe 
company  answered,  setting  up  several  affirm- 
ative defenses  based  upon  conditions  In  the 
policy,  Tic,  that  the  bam  and  premises  bad 
been  vacant  more  ttaan  SO  days  when  tbe  fire 
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occurred,  do  notice  of  snch  vacancy  haying 
been  stvoi;  ttiat  the  pranlsea  had  been  made 
more  hasardoos  by  being  ao  vacant;  that 
the  property  had  become  more  hasardoos  by 
the  use  of  the  bam  aa  a  warehouse  for  bal- 
ed hay;  and  that  the  plalntUt  had  Incimi- 
bered  the  proper^  by  mortgage  withont  giv- 
ing notice;  The  answer  alao  stated.  In  sub- 
stance, that  the  assessment  so  paid  on  Jan- 
vary  6t  1905,  bad  In  fact  been  made  January 
1.  1901,  to  be  payable  on  demand  and  notice, 
which  was  given  January  1,  1900,  pnrsnant 
to  custom  of  the  company,  and  that  at  the 
latter  date  the  secretary  had  no  knowledge  of 
tbe  Invalidity  of  the  policy,  and  would  not 
have  received  It  with  such  knowledge.  The 
defendant  thneopon  offered  In  Its  answer  to 
retnm  this  ^2.80,  with  Interest,  and  paid  the 
amount  Into  coort  The  petition  alleged  that 
the  assessment  so  paid  January  6,  1905,  had 
been  received  by  the  company  upon  Its  de- 
mand, after  notice  of  the  loss,  and  also  that 
the  company  bad  refused  to  pay  the  loss,  on 
the  ground  that  ^e  property  was  vacant 
vben  burned.  The  reply,  among  other  things, 
pleaded  that  the  company  had  been  notified 
of  the  Incumbrance,  and  other  facta  in  avoid- 
ance of  the  condition  of  the  policy  respect- 
ing incumbrances,  and  denied  the  allegations 
relating  to  more  hazardous  risk.  The  trial 
resulted  In  a  verdict  and  lodgment  for  plain- 
tiff for  tbe  amoont  of  the  losnrance  upon  the 
bam. 

An  Important  question  to  be  considered  Is 
wbetber  the  conditions  of  the  policy,  pleaded 
by  the  company  In  avoidance  of  Its  liability, 
bad  been  waived.  The  defendant  objects  to 
the  Buffldoicy  of  the  pleadings  to  present 
this  queatioD.  This  objection  cannot  be  sus- 
tained, especially  In  view  of  the  fact  that  the 
evidence  tending  to  show  such  waiver  was 
allowed  without  objection.  The  alleged  waiv- 
ers relate,  first,  to  all  the  conditions  plead- 
ed, except  that  concerning  the  vacancy  of 
the  premises;  and,  second,  to  such  vacancy. 
After  considering  the  report  of  the  adjuster 
the  company,  by  Its  secretary,  rejected  the 
claim,  on  the  single  ground  that  the  premises 
had  been  vacant  for  more  than  30  days  with- 
out notice.  And  this  was  repeated  seven 
days  afterwards.  Having,  then,  with  full 
knowledge  of  all  the  facts,  which  it  Is  now 
alleged  show  a  violation  of  the  other  condi- 
tions, deliberately  placed  its  rejection  of  the 
claim  on  the  sole  ground  of  vacancy,  the 
company  waived  the  other  ground  of  forfei- 
ture afterwards  pleaded.  Smith  v.  Qerman 
Insurance  Co.,  107  Mich.  270,  65  N.  W.  236, 
30  L.  R.  A.  368;  Brink  et  al  v.  Hanover 
Fire  Ins.  Co.,  80  N.  T.  106.  A  waiver  of 
the  forfeiture  In  such  cases  Is  not  necessarily 
based  upon  a  new  agreement  or  an  estop- 
pel (Home  Fire  Ins.  Ca  v.  Kennedy,  47  Neb. 
138,  66  N.  W.  278.  58  Am.  St  Rep.  521;  Bloom 
V.  State  Ins.  Co.,  94  Iowa,  859,  62  N.  W.  810), 
hut  it  precludes  a  party  from  afterwards  In- 
sisting upon  the  forf^ture  as  a  defense. 
Home  Fire  lu.  Coi  t.  Knhlman,  S8  Meb.  48t^ 


78  N.  W.  986,  76  Am.  St  Bep.  lU,  and  note; 
Modem  Woodmra  of  America  v.  Colman,  6S 
Meb.  660,  94  N.  W.  814.  96  N.  W.  154. 

While  the  autborlttea  are  not  unanlmons. 
It  has  been  generally  held  that  U  the  insurer, 
after  a  loss  has  occurred,  claims  a  forfeiture 
for  noncompliance  with  certain  conditlcHis  of 
the  policy,  It  cannot  be  heard  afterwards  to 
assert  further  or  differ^t  breaches  as  a  de- 
fense 19  Oyc.  793.  It  has  been  often  held 
that  if  the  Insurer  bases  Its  refusal  to  pay 
wtlr^  vpon  the  failure  to  comply  with  a 
particular  condition,  and  thereby  subjects  tbe 
insured  to  expense  in  complying  with  such 
condition.  It  cannot  afterwards  maintain  a 
defense  based  upon  another  condition  not  re- 
ferred to  in  snch  refusal  to  pay,  and  of  which 
it  then  had  knowledge  In  Towie  v.  Insur- 
ance Co.,  91  Mich.  219,  51 N.  W.  989,  the  com- 
pany, after  an  Investigation  by  Its  committee, 
based  its  refusal  to  pay  the  loss  solely  upon 
the  failure  of  tbe  insured  to  state  In  his 
application  the  true  condition  of  the  title 
to  the  property.  When  sued,  tlie  company 
set  up  two  other  defenses.  Tbe  court  said: 
"When  the  adjusting  committee  left  Mr. 
Towle  on  the  day  the  proofs  were  made  up, 
they  stated  to  him  tb^  would  look,  the  mat- 
ter over  and  report  The  letter  of  tbe  secre- 
tary, stating  that  the  proofs  were  rather  un- 
satisfactory, and  requesting  plaintiff  to  call 
at  the  office  of  the  company,  followed.  The 
plaintiff  did  call,  and  the  position  taken  by 
the  company  was  thai  stated  to  him.  The 
plaintiff  subsequently  spent  his  time  going 
back  and  forth  between  bis  residence  and 
Ionia  In  the  attempt  to  adjust  the  loss,  and 
incurred  the  expense  of  bringing  suit  before 
tbe  two  additional  defenses  were  stated  or 
claimed.  Under  these  circumstances  It  would 
be  proper  to  instruct  the  Jury,  as  matter  of 
law.  that  the  defenses  were  waived.  Good 
faith  required  that  the  company  should  ap- 
prise plaintiff  fully  of  Ita  position,  and,  faU- 
Ing  to  do  this,  It  estops  Itself  from  asserting 
any  defense  other  than  that  brought  to  the 
notice  of  the  plaintiff."  Possibly  there  is  no 
technical  estoppel  here,  but  as  we  have  seen, 
that  is  not  necessary  to  a  waiver  which  is 
based  on  grounds  analogous  to  that  of  an 
election  of  defenses.  The  company,  after 
subjecting  the  insured  to  the  expense  of  an 
action,  upon  the  belief.  Justly  entertained, 
that  it  would  Interpose  only  the  defense  stat- 
ed in  refusing  payment  ought  not  to  meet 
the  plaintiff  with  other  defenses,  of  which  It 
had  the  same  knowledge  when  It  refused  to 
pay  that  It  had  of  the  one  upon  which  It  bas- 
ed Its  refusal.  In  such  a  case  a  frank  state- 
ment of  all  the  grounds  of  refusal  might  ob- 
viate the  expense  of  commencing  an  action. 

A  waiver  of  the  other  conditions  having 
been  shown,  an  examination  of  the  defense, 
based  upon  the  vacancy  clans«i,  Is  now  neces- 
sary. The  policy  provided  that,  if  any  dwel- 
ling Insured  became  and  remained  vacant  for 
a  period  of  SO  days,  unless  written  notice  bad 
been  given  to  tbe  company,  and  tta  consent 
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obtained,  the  company  would  not  be  ltab%. 
Tbe  application  contained  the  statement  that 
the  dwelling  taoose  was,  and  would  be,  oc- 
cupied by  a  tenant.  The  plaintiff  contends 
that  these  provisions  relate  only  to  the  dwd- 
Ung,  and  do  not  affect  the  loss  upon  the  bam, 
while  the  company  Insists  that  the  obvious 
Intent  of  the  condition  was  to  guard  against 
tbe  iDcreased  risk  from  leaving  the  premises 
unoccupied  by  removal  from  the  dwelling, 
and  that  the  terms  "vacant"  and  "unoccu- 
pied" should  be  regarded  as  equivalent  in 
meaning,  and  interchangeable  In  use.  This 
is  the  view  taken  In  Moore  v.  Insurance  Co., 
64  N.  H.  140.  6  Atl.  27,  10  Am.  SL  Rep.  384. 
The  subject  is  conslderied  and  the  antborities 
reviewed  in  a  note  appended  to  the  report  of 
that  case  in  10  Am.  St  Rep.  884.  The  plain- 
tiff contends,  however,  that  this  defense  was 
also  waived,  and  !f  this  Is  true,  It  will  not  be 
necessary  to  determine  whether  there  was 
In  fact  a  forfeiture  because  of  vacancy.  Aft- 
er the  adjuster  had  made  his  investigation, 
the  company  called  for  and  received  an  as- 
sessment upon  the  premium  note,  and  after 
deliberate  consideration  of  the  claim  by  tbe 
board,  an  Indorsement  of  the  amount  so  re- 
ceived was  made  upon  the  note  under  date, 
"3-11-1905,"  March  11,  1905.  It  Is  Insisted, 
and  the  Jury  so  found,  that  when  the  amount 
of  this  assessment  was  received,  the  secre- 
tary had  no  personal  knowledge  that  tbe  no- 
tice bad  been  sent  or  the  money  received,  al< 
though  the  business  was  transacted  in  bis 
name.  His  name,  with  official  title,  had  been 
affixed  to  both  notice  and  receipt  The  derfes 
who  sent  them  were  under  his  genwaJ  direc- 
tion, and  it  appears  were  acting  In  the  regular 
and  usual  course  of  business  as  transacted  In 
bis  office.  If  this  was  not  the  act  of  the  com- 
pany, certainly  the  formal  indorsement  np<m 
the  note,  made  16  days  later,  after  a  full  in- 
vestigation, was  a  complete  ratification.  The 
company,  it  appears,  continued  to  hold  tbe 
note,  and,  even  after  this  suit  was  brought, 
made  a  further  assessment  and  demand  of 
payment  on  January  1,  1906.  The  company 
cannot  be  permitted  to  call  for  and  accept 
premlmns  after  knowledge  of  the  breach  of 
a  condition,  and  avail  Itself  of  a  forfeiture 
for  such  breach,  ^e  policy  could  not  be 
valid  for  tbe  purpose  of  receiving  premiums, 
but  void  as  an  engagement  to  pay  losses. 
Making  and  collecting  the  assessment  with 
knowledge  of  tbe  forfeiture  under  the  cir- 
cumstances shown  was  a  waiver  thereof.  Mc- 
Klnney  v.  German  Mutual  Fire  Ins.  Society, 
80  Wis.  653,  62  W.  413,  46  Am.  St  Rep. 
861;  Billot  V.  Lycoming  County  Mutual  Ins. 
Co.,  66  Pa.  22,  5  Am.  Rep.  323;  Johnston  v. 
Phelps  Co.  Farmers'  Mutoal  Ins.  Ga,  63  N^. 
21,  88  N.  W.  142,  56  li.  R.  A.  127.  The  case 
was  submitted  to  tbe  Jnry  upon  proper  In- 
structions, ^nie  findings  and  verdict  for  the 
plaintiff  were  warranted  by  tlie  evidence,  and 
DO  error  is  found  in  the  proceedings,  Votmw 


decisions  of  this  court  upon  questions. some- 
what similar  to  those  presented  in  this  rec- 
ord are  In  harmony  with  tbe  views  expressed 
in  this  opinion.  Cobb  v.  Insurance  Go.  of  N. 
A.,  11  Kan.  M;  Insurance  Co.  T.  Allen,  68 
Kan.  729,  77  Pac.  039 ;  Assurance  Co.  v.  Brad- 
ford, 60  Kan.  82,  65  Pa&  335 ;  Modem  Wood- 
men V.  Jameson.  48  Kan.  718,  30  Pac.  460; 
Taylor  v.  Modem  Woodmen,  72  Kan.  443,  83 
Pac.  1099,  5  L.  B.  A.  (N.  S.)  283. 
The  Judgment  Is  affirmed. 


ROSSVILU]  TP.,  SHAWNEE  COUNTY,  t. 
ALMA  NAT.  BANK  et  al. 
(Sapreme  Court  of  KaoBi&  Nov.  7.  1906^ 
Bridoes  (I  11^— GonBXBUcnoii— ToWNBniF 

BOABDS. 

Section  7826,  Qen.  St  190L  does  not  an- 
thorixe  township  boards  to  provide,  either  in 
whole  or  in  part,  for  the  ctmstmctioD  of  a  bridge 
costing  $15,000,  and  a  subscription  made  by 
such  a  iMard  for  such  parpose  in  tbe  sum  of 
200  Is  void.  *^ 

[Ed.  Note.—ror  other  cases,  see  Bridges,  Dee. 
Dig.  I  11.*] 

(Syllabus  by  the  Courtl 

Error  from  District  Court,  Sluwiiee  Coun- 
ty; A.  W.  Dana,  Judge. 

Action  by  the  Alma  National  Bank  and 
others  against  Rossville  Township,  Shawnee 
County.  Judgment  for  plaintiffs,  and  defend- 
ant brings  error.  Reversed. 

J.  J.  Scbendc,  for  plaintiff  la  error.  F.  B. 
Dawes  and  C.  P.  Bntfaerford,  tot  defendants 
In  error. 

OBAVES,  J.  This  actiwi  was  commenced 
In  Sbawnee  oonnty  tbe  Alma  National 
Bank,  to  recover  iipon  a  township  warrant  Is- 
sued Boanllle  towasblp  to  tiw  Leaven- 
worth Bridge  Company,  wbo  assigned  it  to 
the  bank.  A  demurrer  to  tbe  petition  was 
overruled  by  the  court,  and  the  townsblp 
brings  that  gnestiMi  here  for  review. 

Tbe  tacts  contained  in  tbe  petition  were 
substantlallr  as  followi:  Frior  to  tbe  year 
10(^  there  was  a  bridge  across  tlie  Kansas 
river,  which  cmnected  BoBsvlIle  township,  In 
Shawnee  county,  and  Maple  Hill  township,  in 
Wabaunsee  conntgr.  During  tbe  year  1903 
this  bridge  was  sw^  away  by  tbe  high  wa- 
ters of  that  season.  Tbe  bridge  constltnted  a 
part  of  tbe  public  bl^way  Iwtween  said  conn- 
ties  and  townships.  An  effort  wob  made  to 
have  tbe  Inidge  reconstructed,  and  to  that 
end  subscriptions  were  made  by  eadi  of  said 
counties  and  townships.  Tbe  Bossrille  town- 
ship officers— tnwteet  detfe,  and  treasniw — 
on  August  26,  1908,  met  and  agreed  for  the 
township  to  give  tbe  sum  of  $1,200  toward 
the  rebuilding  of  the  bridge.  A  copy  of  the 
proceedings  of  this  meeting  reeds;  *'Ro8S- 
vllle,  Kan..  August  26, 1003.  At  a  meeting  of 
the  township  board  of  Rossville  township, 
held  at  tbe  Bossville  State  Bank,  It  was 


•For  other         im  Hune  topic  sad  aaoUoa  NTTHBBR  In  Dm.  4  Ab.  Dlgi.  IHT  to  data,  *  Baportar  IndeseB 
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agreed  to  glre  f 1,200  (twelve  bundred)  toward 
the  reconstmctlon  of  tbe  Maple  Hill-Bossvllle 
bridge.  Those  present  at  said  meeting  were 
W.  J.  KIrkpatrick,  F.  P.  McCnllougb,  I.  B. 
Al^.  and  H.  Q.  Adams."  Notice  of  aacb  ao> 
tton  was  ^ven  to  tbe  board  ot  connty  com- 
misslonera  of  Wabaunsee  county,  wblch 
reads:  "To  the  Honorable  Board  of  County 
Commissioners  of  Wabaunsee  County — Gen- 
tlem«k:  We,  tbe  uoderslgned,  tbe  township 
board  of  Roesritle  townsbtp,  hare  this  day 
agreed  with  H.  G.  Adams  to  give  $1,200 
(twelve  hundred)  towards  tbe  reconstruction 
of  tbe  Maple  Hill-Rossville  bridge.  Tbe 
above  amount  to  be  paid  either  to  your  coun- 
ty board,  or  to  tbe  bridge  company  bnllding 
the  bridge.  The  same  to  be  paid  when  said 
toldce  Is  MHDpleted.  W.  J.  KIrkpatrldc,  Trus- 
tee. F.  P.  McGulKrai^,  Olerk.  I.  B.  Alter, 
Township  Treasurer.  V.  P.  McGuUougb, 
Twp.  Clerk."  The  subscriptions  made  by  tbis 
and  tbe  other  munlciiMlltles  aggregated  tbe 
sum  of  915,000.  A  contract  was  made  by  the 
board  of  county  commissioners  of  Wabaunsee 
comitjr  with  the  Leavenworth  Bridge  Oom- 
paoy  to  bidld  the  bridge.  Said  bridge  com- 
pany constructed  the  bridge  In  accordance 
with  such  contract,  and  after  Its  completion 
the  board  of  county  commissioners  of  each  of 
said  cottntles  and  the  boards  of  each  of  said 
townships  met  at  the  bridge,  examined  and 
Inspected  It,  and  accepted  tbe  same  as  being 
in  ac<»rdance  with  the  contract  under  which 
it  was  built  The  bridge  afterwards  was 
opened  for  public  travel,  and  has  ever  since 
t>een  used  as  a  part  of  the  public  highway. 
The  officers  of  Bossvllle  township,  after  the 
bridge  was  completed,  issued  to  the  Leaven- 
worth Bridge  Company  a'  township  warrant 
in  payment  of  the  subscription  made  for  the 
construction  of  the  bridge  wblch  reads : 
"State  of  Kansas.  No.  114.  $1,200.00.  To  I. 
B.  Alter,  P.  O.  Rossville,  Treasurer  RossTllle 
Towiwhip,  Shawnee  County:  Pay  to  the  or- 
der of  tbe  Leavenworth  Bridge  Co.  twelve 
bundred  dollars,  ont  of  tbe  general  fund  for 
Rossville  Twp.  for  rebuilding  Mnple  H111- 
Koesville  bridge,  as  allowed  by  the  township 
board.  W.  J.  Klrkpatridi,  Township  Trus- 
tee. Countersigned:  P.  P.  McCuIlougb, 
Township  Clerk.  — — ,  Treasurer." 

On  December  22,  1004,  this  warrant  was 
presented  by  the  bridge  company  to  the  town- 
ship treasurer,  who  Indorsed  It  as  follows: 
"Presented  for  payment,  but  not  paid  for 
want  of  funds.  Dec.  22,  1004.  Registered 
No.  114."  The  subscription  made  by  the 
township  iKHird  of  Rossville  township  was 
not  authorized  or  ordered  by  a  vote  of  the 
electors  of  said  tovrashlp,  and  the  available 
means  of  said  township,  at  the  time  tbe  sub- 
scription was  made,  did  not  exceed  tbe  sum 
of  I&1.2T.  and  has  not  since  exceeded  tbe 
snm  of  $276.75.  The  township  board  of  Ross- 
ville township  acted  In  good  faith  and,  as 
th^  believed,  for  the  best  interests  of  tbe 
tovjwblp,  and  in  compliance  with  the  wishes 
(tf  tbe  pe<^le.    On  January  20.  1&0S»  the 


bridge  company  sold  the  warrant  to  tbe 
plaintiff  bank  and  guaranteed  i)ayment  there- 
of. 

It  Is  claimed  by  the  township  that  the  sub- 
scription made  by  Its  officers  was  absolutely 
void  for  the  want  of  power  in  them  to  make 
it  The  only  power  given  to  townships  to 
build  or  reconstruct  bridges  is  contained  In 
one  or  the  other  of  the  following  statutes: 
Section  479,  Gen.  St  1001,  which  reads:  "Tbe 
board  of  county  commissioners  of  any  coun- 
ty, tbe  mayor  and  common  council  of  an  In- 
corporated city,  and  the  trustee,  clerk,  and 
treasurer  of  any  municipal  township  In  this 
state,  are  hereby  empowered  to  Issue  tbe 
bonds  of  sucb  county,  city  or  township,  in 
any  sum  not  greater  than  five  per  cent,  In- 
clusive of  all  other  bonded  indebtedness,  of 
tbe  taxable  property  of  such  county,  <Aty  or 
township,  for  the  purpose  of  purchasing 
bridges,  free  or  otherwise,  and  for  the  pur^ 
pose  of  purchasing  land  and  erecting  build- 
ing thereon  for  the  poor:  Provided,  that  the 
limit  prescribed  In  this  section  shall  not  ap- 
ply and  be  considered  to  restrict  or  prevent 
the  issuing  of  any  bonds  becetofore  voted,  or 
vote  now  pending  in  any  county,  city  or  town- 
ship in  this  Btat^  and  which  bonds  may  not 
have  yet  been  issued."  Tbe  issuance  of  these 
bonds  are  limited  by  Bectl<m  481,  Q&l  St 
1001,  which  reads:  "Before  any  bonds  shall 
be  issued,  as  ber^n  provided,  tbe  same  shall 
be  ordered  a  vote  ctf  ttie  qualified  electors 
of  such  county,  city  or  townshlj^"  No  steps 
were  takeai  to  Inne  bonds  by  RoosvUle  town- 
ship, and  tberefoie  this  statute  cannot  ap- 
ply. The  autliorlty  la  claimed  to  exist  In  sec- 
tion 7826,  Gen.  St  1901,  wUch  reada:  "The 
said  board  shall  have  charge  of  the  roads 
and  bridges  <a  their  respecttve  townships, 
and  It  shall  be  tbelr  duty  to  keep  the  same 
In  repair,  and  to  improve  tbem  so  far  as 
practicable.  Whenever  tbe  available  means 
at  their  disposal  will  permit,  they  shall  con- 
struct permanent  roads,  beginning  where 
most  needed.  The  watit  on  roads  shall  be 
done  timely,  and  in  acowdance  with  the  best- 
known  methods  of  road  making^y  proper 
grading,  and  thorough  drainage  by  tile  or 
otherwise,  as  may  be  expedlrait,  or  by  tbe 
application  of  gravel,  rock  or  other  material." 
We  are  unable  to  find  any  authority  In  tbis 
statute  which  Justifies  tbe  act  herein  com- 
plained of.  The  only  expenditures  therein 
contemplated  are  such  as  are  Incident  to  or- 
dinary road  work,  such  as  making  culverts, 
building  smalt  bridges,  di^ln^  ditches  for 
drainage  purposes,  making  and  repairing 
necessary  grades,  and  other  work  usually 
done  by  road  overseers.  Such  improvements 
do  not  require  very  large  expenditure,  and 
the  ag^egate  cost  of  them  could  be  met  by 
tbe  ordinary  levy  of  road  taxes.  The  con- 
struction of  a  bridge  across  such  a  stream  as 
the  Kansas  river,  either  by  the  township 
alone,  or  Jointly  with  others.  Is  entirely  be- 
ycmd  the  scope  of  this  law.  If  this  township 
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board  could  Mud  the  township  for  (1,200, 
why  not  for  $12,000? 

It  Is  true  that  the  bridge  1b  of  great  con- 
veulence  to  the  people  ot  RobstUIo  township, 
and  it  seems  fair  and  reasonable  that  they 
should  contribute  to  Its  construction ;  but  this 
Is  not  sufficient  to  compel  them  to  do  so. 
Taxpayers  are  not  bound  by  the  contract  of 
officers  who  assume  to  act  for  them  without 
authority.  People  who  build  public  bridges 
worth  $15,000,  which  they  know  must  be 
paid  for  with  taxes  levied.  In  part  at  least, 
upon  the  unwilling  taxpayer,  should  not  deal 
with  public  officials  concerning  matters  for 
which  they  do  not  possess  full  legal  authority 
to  act.  If  this  were  a  small  bridge  or  other 
improvement  which  would  come  wlt'iia  the 
contemplation  of  the  statute  in  questiou,  like 
the  bridge  Involved  In  the  case  of  Coal  Co.  v. 
Sugar  Loaf  Township,  64  Knn.  163,  67  Pac. 
630,  this  court  would  be  glad  to  apply  the 
law  as  was  done  In  that  case.  We  think, 
however,  that  the  rule  there  applied  should 
not  be  extended.  It  has  long  been  the  policy 
of  this  state  to  keep  the  taxing  power  with- 
in reasonable  llmltatlona,  and  to  require  pub- 
lic officem  taavlng  power  to  create  public  In- 
debtedness to  act  within  the  limits  of  the 
powers  conferred  upon  ttaon,  and  for  all  Im- 
portant  ptUillc  eqmidltures  it  has  been  cns- 
t(Hnai7  to  Bubmit  the  question  to  a  vote  of 
the  people  who  will  be  expected  to  pay  tiie 
debt.  To  uphold  tba  snbscrlptloii  here  in- 
volved would  confer  tumd  township  bcwrds 
powers  not  given  or  contemplated  by  the  law, 
and  which  would  enable  than  to  iDvolve  their 
cmiBtltuents  In  liabilities  for  road  and  bridge 
purposes,  practically  without  limit.  Tills 
cannot  be  done.  Under  the  rule  here  adopted 
township  boards  have  fall  power  to  carry 
out  the  purposes  of  the  statute,  while  the 
taxpayers  are  protected  from  expenditures 
which  are  not  reasonably  within  the  scope  of 
its  provisions.  The  question  Is  not  without 
difficulty,  but  this  seems  to  us  to  be  the  best 
solution  that  can  be  given  to  It 

The  Judgment  of  the  district  court  Is  re- 
versed, with  direction  to  sustain  the  demurs 
rer,  and  proceed  with  the  case  In  accordance 
with  the  views  herein  expressed. 


KESSINQBR  v.  SCHRADEB  et  al. 
(Supreme  Court  of  Ksnsas.   Nov.  7,  1908.) 

1.  DOWXB  (I  tffi*)  —  RKQUI8ITE8  —  IteATH  OF 
HnSBAIVD— BXISTEnCB  OF  Mabeiaoe. 

Where  a  husband  purdiased  land  while  liv- 
ing apart  from  his  wife  and  sold  it  as  a  single 
man,  and  the  wife  was  afterward  granted  a  di- 
vorce, she  cannot  claim  a  half  Interesl.  therein 
on  the  husband's  death;  the  statute  of  descents 
and  diatributioDs  giving  such  interest  only  where 
the  marriage  subsista  at  the  husband's  death. 

[Ed.  Note.— For  other  cases,  see  Dower,  Cent. 
Dig.  H  10^107;  Dec  Dig.  |  52.  •] 


2.  Divorce  (8  276*)— Alimont— Cohvetahcb 

TO  Defeat— Reueov. 

If  plaintiff  was  defrauded  In  the  assign- 
ment of  alimony  because  her  husband  had  trans- 
ferred property  before  the  divorce,  her  remedy 
was  to  set  aside  the  judgment  awarding  the 
divorce  and  alimony,  and  not  to  sue  his  grantee 
to  set  aside  the  conveyance. 

[Ed.  Note.— For  other  cases,  -  see  Divoros^ 
Cent.  Dig.  U  749-751;  Dee.  Dig.  I  27a*] 

Error  from  District  Court,  Kiowa  County; 
G.  L.  Flnl^,  Judge. 

Action  by  Cora  D.  Kessinger  against  Henry 
W.  Schrader  and  oUiers  to  recover  a  stetntorj' 
half  Interest  in  land  theretofore  owned  by 
her  Cramer  husband.  Judgment  for  defend- 
ants on  demurrer  to  the  petition,  and  plain- 
tiff brings  error.  AfBrmed. 

Howard  J.  Hodgson,  for  plaintiff  in  tfror. 
John  W.  Davis,  for  defendants  ip  errof. 

PER  CURIAM.  Cora  D.  Kessinger  and  F. 
O.  Kessinger  were  husband  and  wife.  While 
living  apart  from  his  wife,  the  husband  be- 
came the  owner  of  a  tract  of  land,  which  he 
sold  and  conveyed  as  a  single  axon.  After- 
ward, the  wife  obtained  a  divorce  from  the 
husband.  The  Journal  entry  of  Judgmeot 
contains  the  following  recitals:  "The  said 
plaintiff  and  defendants  submitted  to  tbe 
court  their  agreement  in  writing  as  to  tbe  al- 
lowance of  alimony  and  interests  of  plaintiff 
In  the  property  and  estate  of  the  defendant, 
F.  G.  Kessinger,  as  wife  and  heir  at  law  of 
said  F.  G.  Kessinger,  and  said  agreement, 
having  been  examined  by  tbe  court,  is  by  tbe 
court  approved.  In  all  particulars.  •  •  • 
It  Is  therefore  by  the  court  considered,  order- 
ed, adjudged,  and  decreed  that  the  settle- 
ment of  permanent  alimony  in  the  sum  of  $1,- 
000  in  full  settlement  of  all  claims  of  every 
kind  and  character  in  the  nature  of  alimony 
which  the  plaintiff  may  have  against  the  de- 
fendant, F.  O.  Kessinger,  and  aff  his  heir  at 
law,  Is  sufficient,  and  the  same  is  approved. 
•  •  •  It  is  by  the  court  further  ordered, 
considered,  and  decreed  that  the  marital  re- 
lations existing  between  plaintiff,  Cora  D. 
Kessinger,  and  defendant,  F.  G.  Kessinger. 
be  vacated,  set  aside,  annulled,  and  held  for 
naught,  and  that  tbe  plaintiff  recover  a  Judg- 
ment and  decree  of  divorce  herein  against 
the  defendant.  F.  O.  Kessinger."  Cora  D. 
Kessinger  then  sued  the  grantee  In  tbe  con- 
veyance referred  to,  claiming  to  be  "the  ab- 
solute owner  In  fee  simple  of  an  undivided 
one-half  Interest  in  said  real  estate  as  her 
Inchoate  Interest  therein."  Tbe  petition 
charged  that  the  conveyance  was  made  for 
tbe  purpose  of  cheating  and  defrauding  the 
plaintiff  and  to  defeat  any  Judgment  for  ali- 
mony which  she  might  recover,  and  asked 
for  such  a  Judgment  as  would  protect  tbe 
rights  claimed.  No  fraud  was  imputed  to  the 
defendants  In  the  action.  The  court  sustain- 
ed a  demurrer  to  tbe  petition  and  rendered 
Judgment  against  the  plaintiff  for  costs. 
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Tlie  tedmlcal  detect  In  the  plabitUhi  case 
«oiial>t8  In  tiie  tect  that  she  preeents  no  proe- 
pect  of  ever  beenning  ber  former  bnsband'e 
sarrlTlng  wife.  TIm  etntnte  of  deeoentn  and 
dlstrUmtlona  only  iwovldea  for  wlvee  who 
snrriTe  hmbanda  dying  while  the  marriage 
relation  exists.  The  reasoning  in  Hatdi  r. 
Small,  81  Kan.  242,  60  Paa  202,  Is  conclnalve 
acalnat  the  plaintiff,  althonib  proceeding  np- 
on  a  mwe  involved  state  ot  fiaets. 

If  the  plaintiff  was  defranded  in  the  mat- 
ter of  ha  asHlgnnient  of  alimony  In  the  di- 
Torce  case^  hex  remedy  wonld  be  to  attack 
that  jadffDuit,  and  not  the  def^idants. 

nw  Jn^^pnent  of  tiM  district  conrt  Is  af- 
flxmed. 


SCHOOL  DIST.  NO.  116  et  aL  t.  WOLF  «t  aL 
(Snpnae  Court  of  Kaans.  Nor.  7,  1908.) 

1.  SkiHoou  Ann  EkiHOOL  Dibtbicts  <S  37*)— 

BOUHDABIIS  or  DiSTBICTS— OhAHGI. 

Although  the  Btatnte  cwtemplates  the  fll- 
log  of  a  petition  with  a  county  BUperintendent 
for  the  change  of  boundaries  of  a  kdooI  district 
as  a  baais  for  the  issuance  b7  him  of  a  notice 
setting  a  time  for  a  hearing  apon  the  request- 
ed change,  yet,  where  a  venal  request  la  made 
for  die  change  and  proper  notice  Is  g^ven,  the 
intweated  parties  appear,  the  order  Is  made,  ap- 
peal Is  taken  to  the  board  of  county  oommw- 
ajoners,  and  the  order  ia  affirmed,  the  proceeding 
la  only  irregular,  but  is  not  void. 

rod.  Note.— For  other  cases,  see  Schools  and 
Sdiool  Districts,  Dee.  Dig.  f  S7.*] 

2.  Schools  and  School  Dibtbiotb  (|  37*)— 
CHAifon  or  BonHDABnes  —  Colutbbai.  At- 
tack. 

Such  an  order  so  made  and  affirmed  is  6nal, 
and  not  subject  to  collateral  attack  in  an 
actlMi  for  injunction. 

ri9d.  Xotfc— For  other  cases,  see  Schools  and 
School  Districts,  Dec  Dig.  |  87.*] 

8.  ScHoou  AiVD  School  Distbicts  ({  40*)  — 

DKTACmiBKT  OF  TSBBrrOBT- DiSTBICI  Ox- 
nCEBB. 

Upon  the  detachment  of  the  territory  with- 
in which  a  school  district  (^eer  resides  from 
the  school  district  of  which  he  Is  an  officer,  his 
office  Immediately  becomes  vacant  ipso  facto, 
and  may  be  filled  by  appointment. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
BcM  Districts,  Cent  Dig.  f  70;  Dee.  Dig.  I 

4.  OmcKBs  (i  82*)- Public  Omci— Illkoal 
HoLnnre. 

Qno  warranto,  and  not  InjanctlMi.  Is  the 
praper  remedy  for  an  illegal  h^ng  of  a  publie- 
office. 

[Ed.  Note.— For  other  cases,  see  Officers,  Ctat. 
Dig.  f  lU;  Dec.  Dig.  f  82.*] 

(Syllabus  by  the  Court.) 

aror  from  District  Court,  Sedgwick  Coun- 
ty; Thomas  C.  Wilson,  Judge. 

Action  by  school  district  No.  116  and  others 
against  WiUIam  Wdlt  and  others.  Judgment 
for  defendants,  and  plaintlfls  bring  error. 
AfBrmed. 

This  actl(m  was  brought  August  7,  1906, 
for  tbe  purpose  of  having  the  order  of  A.  D. 
Taylor,  county  soperlntendait  of  puldic  bi- 


stmctlon  of  Sedgwick  county,  which  pur- 
ports to  detach  a  pwthm  ot  tbe  twrltoiy  of 
Bduwl  district  Na  116  in  that  county  there- 
from and  attach  It  to  school  district  No;  141. 
declared  invalid,  and  to  enjoin  ttw  individual 
defendants  from  exercising  the  duties  of  tin 
several  <^ce8  of  director,  treasurer,  and 
clerk  of  school  district  No.  116,  and  from  ex- 
ercising the  dntlea  ot  the  official  school  board 
of  said  district  Tbo  action  was  brought  in 
the  name  oi  aOkOtA  district  No.  116^  and  H. 
Schlrenbeck,  H.  B.  Goodman,  and  Alice  Yo- 
d^,  who  datmed  to  bold  tbe  respective  offices 
and  to  constttnte  the  school  board  of  the  dis- 
trict On  April  18,  1906,  tbe  county  super- 
intendent of  public  Instruction,  at  the  re- 
quest and  suggestion  of  residents  of  tbe 
school  district  issued  a  notice  of  a  luaring 
on  tbe  application  to  change  the  boundaries 
of  tbe  school  district  The  notice  of  such 
bearing  was  duly  posted,  ami  <m  Uie  ensuing 
ISaj  12th  the  hearing  was  duly  had.  All  ttf 
the  individual  plaintlfls  In  error  wrae  real- 
dents  of  the  territory  |goposod  to  be  detach- 
ed, and  they,  with  a  number  of  other  resi- 
dents of  such  territory,  appeared  at  the  bear- 
ing, and  oi^MMed  tbe  allowance  of  the  a^^i- 
catlon.  The  applicatitm,  however,  was  al- 
lowed, and  diey  appealed  ttom  the  dedskm 
of  the  superintendent  to  tbe  board  of  coontr 
conmissioners  and  tbe  board  of  county  con- 
mlssloners  affirmed  the  dedslon  In  Jane, 
1906.  Thereupon  tbe  eonnty  superintendent 
aiqpolnted  a  dlrectw  and  cleric  of  tbe  school 
district  evidently  assuming  that  iqr  tbe  de- 
tacUiv  of  the  territory  in  which  eadi  of  ttie 
old  members  of  the  acboiA  board  resided,  a 
vacancy  occurred  In  eacb  of  said  offices.  It 
appears  that  two  school  district  meetings 
were  held  on  July  19,  1906,  at  one  of  which 
Alice  Toder  claims  to  liave  been  re-«Iected 
deric  and  Schlrenbeck  and  Goodman  claim  to 
have  continued  in  office  by  reason  of  the  non- 
explratlon  of  the  respective  terms  for  which 
they  had  th«etofOre  been  elected.  At  the 
other  annual  sduml  meeting  of  scbool  dis- 
trict No.  116  on  tb«  same  date  the  defendants 
claim,  respective,  to  have  been  elected  di- 
rector, treasurer,  and  clerk  ot  the  scboid.  dis- 
trict Tbe  probate  court  issued  a  tonporary 
injunction  in  tbe  absence  of  tbe  district  Judge, 
and,  on  the  trial  of  tbe  case  In  the  district 
court,  the  court  fbund  tlie  Issnes  In  fhvor 
of  the  defttidanti^  and  denied  a  permanent 
Injunction. 

John  W.  Adams,  for  plaintiffs  In  error. 
Dale  &  Amldon,  for  defendants  in  error. 

SMITH.  J.  (after  stating  the  facts  as 
above).  The  principal  questions  presented  In 
this  case  are:  (1)  Was  tbe  order  of  the  coun- 
ty superintendent  affirmed  by  tbe  board  of 
county  commissioners  detaching  tbe  territory 
from  school  district  No.  116  and  attaching  It 
to  another  school  district  valid?  (2)  If  this 
order  was  valid,  it  bting  conceded  that  eacb 


•rer  etlMr  oasis  see  aamo  UtSa  and  Motion  MUHBBR  in  Dae.  *  Am.  Digs.  1*07  to  «ats,  *  Reporter  InOezas 


Digilized  by 


Google 


238 


98  PACIFIC 


REPOBTBB. 


(Kan. 


moubCT  of  tbe  Mhotd  board  at  tbe  time  the 
order  was  made  and  thereafter  was  a  resi- 
dent ot  the  detached  territory,  did  this  Ipso 
facto  create  a  Tacan<7  In  each  of  the  offices 
of  said  school  board? 

1.  The  plaintiffs  In  error  contend  that  the 
county  snpnlntendent  had  no  authority  to 
Isane  the  notice  of  tbe  hearing  on  tbe  appli- 
cation toe  a  change  of  boundaries  of  the 
school  district,  for  tbe  reason  that  no  writ- 
ten petition  had  been  presented  to  him  re- 
questing tbe  same.  It  is  said  In  State  t.  Se- 
crest,  00  Kan.  641.  645.  67  Pac.  SOO.  502: 
"No  express  inroTlslon  Is  made  for  a  petition 
to  the  connfy  superintendent,  but  written  no- 
tice of  tbe  proposed  change  of  districts  Is 
speclflcallr  rsQulred,  and  therefore  the  stat- 
ute plainly  contemplates  that  a  petition  shall 
be  made  for  the  proposed  change,  and  this  is 
the  basis  of  tbe  notice  given  tbe  county 
snperintendent"  Assuming  that  the  word 
"petlttfm"  as  used  in  that  case  mesns  a  writ- 
ten petition,  the  county  snperlntend^t  In 
tills  case  acted  Irregularly  In  Issnlng  the 
notice  upon  a  vertml  request  only.  The  rec- 
ord, howerer,  disposes  that  a  ivoper  notice 
was  Isaaed  and  properly  posted;  also,  that 
a  la^  nombw  of  tlw  residents  of  the  terrl- 
toi7  proposed  to  be  detached  appeared  at  the 
taeazlnc.  and,  upon  receiTing  an  adverse  deci- 
sion, mmiealed  from  tbe  action  of  tbe  county 
siqwrintendflDt  to  the  board  of  coun^  com- 
miSBtonras,  wblch  board  affirmed  the  detdslon 
of  the  county  superintendent.  There  Is  no 
question  but  ttiat  all  the  parties  concerned 
folly  tmdostood  the  Issue  involTed,  and  had 
a  full  and  fUr  on^tortunity  to  be  heard;  that 
after  a  foil  hearing  was  had  tbe  order  was 
made,  was  appealed  from,  and  atBrmed.  The 
jnroceedliv  was  irregular  In  its  Inception,  bat 
is  not  Yold. 

A  portion  of  section  mst,  Gen.  Bt  1901. 
roads:  "If  in  tbe  formation  or  alteration 
of  or  refusal  to  fwm  or  altw  sdiool  districts 
any  person  or  perscms  shall  feel  aggrieved, 
sncb  perscm  or  perscms  may  a.ppeal  to  the 
board  of  county  commtesloners,  who  shall 
confer  with  the  county  superintendent,  and 
their  actloD  shall  be  final.  •  •  • "  Great 
predslon  and  formality,  esfpedally  in  tbe  ab- 
sence of  an  express  requlrenunt  of  statute, 
should  not  be  held  imperatlTe  m  quasi  Judi- 
cial proceedings  ot  this  duraeter.  The  or- 
net  of  tb6  county  superintendent  ss  affirmed 
is  valid,  and  is  final.  Neither  can  the  plain- 
tiffs In  error  Interfere  by  Injonctton  with  the 
management  and  control  of  the  school  aiCaIra 
of  school  district  No.  116  In  which  they  no 
Icmger  have  an  interest  Scliool  District  t. 
Glbbs,  62  Kan.  664,  85  Pac.  222. 

2.  As  to  whether  the  lemoral  of  a  school 
district  officer  a  detachment  team  the  dls* 
trlct  of  the  territory  bt  which  be  resides 
creates  a  racancy  In  the  (^ce,  the  authori- 
ties are  not  uniform.  See  2S  Am.  ft  Bug. 
Encyc.  L.  426.  In  the  early  case  of  WU- 
lUuns  T.  School  District,  21  Pick.  (Mass.)  75, 
82  Am.  Dec.  248,  it  was  held  that  a  cleA  of 


the  school  district  "is  competent  to  act  as 
snch,  although  he  has  removed  into  an  ad- 
Joining  district  in  the  same  towh.  and  anoth- 
er has  been  chosen  In  his  st«id.  bat  not 
sworn."  The  reason  for  tbe  decision  la  set 
forth  in  tbe  followittg  excerpt  fran  the  opin- 
ion: "The  Revised  Statutes  (dmpter  23,  I 
27)  provide  that  the  district  BhaU  choose  a 
clerk  to  be  sworn,  etc.,  and  who  diall  hold 
his  office  until  another  shall  be  chosen  and 
Bwom  in  his  stead.  Tbe  manif^  Intent 
seems  to  have  been  that  there  should  at  all 
times  be  a  recording  oOcet  charged  with  tbe 
duty  of  keeping  a  record  of  the  iwoceadiiisft 
and  votes  of  the  district  In  this  case  the 
district  had  proceeded  to  choose  anoth^,  bo^ 
until  he  was  qualified,  we  think,  1^  force  of 
the  statute,  the  former  clerk  vras  ccnnpetent 
to  act"  In  Salamanca  Township  v.  Wilson, 
100  n.  S.  627,  8  Sup.  Ct  844.  27  L.  Bd.  1056. 
It  is  decided  that:  "Tlie  removal  of  a  treas- 
urer of  a  township  In  tiie  state  of  Kansas 
from  the  limits  of  the  township  Into  the 
limits  of  an  adjoining  township,  without  re- 
signing his  office,  does  not  vacate  the  office- 
80  as  to  Invalidate  swrlca  of  summons  npon 
him  In  bis  ofllda]  capacity  for  the  purpose 
of  commencing  an  action  against  the  town- 
ship." In  the  opinion  It  Is  said:  'TTbere  is- 
nothing  In 'the  Constltntlott  or  laws  of  Kan- 
sas which  requires  a  township  treasurer  to- 
be  a  resident  of  or  voter  in  the  township 
when  elected  or  qualified;  neither  Is  there- 
anything  whidi  vacates  the  office  if  the  of* 
flew  removes  from  the  towna^ilp  during  the 
term  for  which  he  was  elected.  Justices  of 
tbe  peace  are  township  <^cers,  and  as  to 
them  It  is  expressly  provided  that  tidey  *shall- 
reside  and  bold  their  oOsn  in  the  township 
for  which  they  shall  have  been  elected.' 
Con^  Laws  1870»  i  6970,  P*  978,  c.  110;  1  4. 
As  no  similar  provision  Is  made  In  respect 
to  any  other  township  officer,  the  implica- 
tion necessarily  is  that  actual  residence  in- 
tbe  township  Is  not  reqnired  of  ttiem.  Bx- 
presslo  nnlus  est  ezduslo  alterius."  nils  de- 
cision Is  based  expressly  npon  the  absence  of 
any  requirement  in  tbe  statute  that  the  tieas- 
nrer  of  a  township  tiiotild  be  a  resident  of 
the  township  whoi  elected  and  qualified.  Al- 
so it  -CTpresRiy  Implies  that  it  there  were 
soch  a  requlronent  In  the  statot^  the  role 
would  be  different  In  passing,  it  may  be- 
sald  that  soon  after  Uie  publication  ot  this 
decision,  tbe  statute  <a  Kansas  was  amendp 
ed  In  the  respect  suggested.  The  school  laws 
of  Kansas  (sections  6125,  6127,  Gen.  Bt  1901). 
in  efllect,  limit  the  diolce  of  director,  clerk, 
and  tieasnrer  of  a  school  district  to  sncb- 
electors  thereof  as  sbstl  have  been  in  good 
faith  residents  of  the  district  for  80  days 
next  prior  to  the  election.  As  to  whether  the- 
detacbmoit  of  tbe  territory  In  wbldi  an  of- 
flc«r  lives  constitutes  a  remonl  of  resldeace, 
this  court,  In  Fraser  v.  Miller.  12  Kan.  356. 
*460,  has  settled  the  policy  of  this  sUte.  In 
tbe  syllabus  It  is  said:  "Where,  by  the  di- 
vision of  a  township,  one  ot  Its  two  Jnstlces- 
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Is  thrown  Into  a  new  townditp,  there  1b 
created  a  racancy  In  the  office  <tf  Justice  of 
the  origfaial  townahlp  which  maybe  filled  by 
apptdntment."  In  the  tqilnlon,  by  Mr.  Jtntlee 
Brewer  It  la  aold:  "He  was  remored  from 
the  township,  not  by  bis  own  Tolltlon,  but 
by  the  act  <tf  partition.  The  result  Is  the 
same,  thoogh  the  manner  of  accompllshmoit 
la  dUferent." 

We  conclude  that,  wh«i  the  detachmoit  of 
tSub  territory  In  which  all  the  members  of 
the  old  school  board  resided  became  final  by 
the  afflrmatlcai  of  the  dedston  of  the  county 
saperlntendent  by  the  board  of  county  com- 
mlaslonna,  the  ofilces  ct  the  director,  trees' 
nrer,  and  clerk  of  school  district  Na  116 
immediately  became  vacant  ipso  facto.  The 
Inorafmlty  of  a  contrary  holding  Is  appar< 
ent  when  It  is  considered  that  the  entire 
bnitineas  management  of  the  school  district 
would  thereby  be  turned  omt  to  officers  who 
derive  no  emoluments  from  their  offices,  and 
who  have  no  Interest  In  the  afltelrs  of  the 
district  Making  the  school  district  a  par^ 
platntur  to  this  action.  In  whldi  it  could  in 
no  event  thereof  derive  a  benefit.  Is  a  more 
qtedflc  Illustration.  Were  the  contrary  view 
tlie  law,  however,  this  actlcm  could  not  be 
maintained  by  the  plaintlfflik  Quo  mtrranto^ 
and  not  Injonctton,  Is  the  proper  ronedy  for 
the  Illegal  iwarpatlon  of  an  office. 

Mudi  IB  said  in  the  briefs  of  the  violation 
or  Ignoring  of  the  temporary  Injunction  to- 
sued  in  the  caBe  1^  the  probate  Judge.  Even 
if  the  probate  Judge  had  Jurisdiction  to  issue 
a  temporary  Injunction  whidi  tUs  writ  pur- 
ports to  be  (State  ex  r^  v.  Johnson  [filed 
Oct  10,  1906]  9T  Vae.  TOO),  the  question  of 
a  ccmtonpt  thmof  Is  not  Involved  hk  this 
acUoD. 

The  district  court  determined  the  Issues  in 
Oils  case  in  tevor  of  the  defendants  in  error, 
and  tbB  Judgment  is  affirmed-  The  costs 
in  this  court  will  be  taxed  to  the  plahitiffa 
In  error  other  than  school  district  Mo.  116. 


BAT  y.  MILLER  et  al. 

(Snpieme  Court  of  Kansas.   Not.  7,  190S.) 
OnroEBS  (i  28*)— Appoumnnrf^VEnBAir'a 

Pbsfkbimcb  Act. 

Chaigta  of  fraud,  bad  ftiitb,  and  disregard 
of  law  in  denying  an  application  for  appoint- 
m«it  to  an  office  ander  tbe  veteran's  preference 
law  most  be  proved  by  evidence  of  facta  which 
are  inconsiatent  with  official  probity.  The  in- 
quiiy  starts  with  the  presumption  that  pnblic 
officers  do  their  datr,  that  they  act  folriy,  from 
gf>od  motives,  and  with  the  punx>se  and  inten- 
tion of  obeying  the  law.  Suspicion,  surmise,  iu- 
sinnation,  and  Innuendo  ere  not  enough  to  over- 
throw  this  presumption. 

[Ed.  Note.— For  other  eases,  see  Offlcen,  Dec. 
Dig.  f  26.*] 

(Syllabus  iv  the  Court) 

Application  by  Robert  P.  Ray  for  writ  of 
quo  warranto  to  Cbarles  M.  Miller  and  oth- 
ers. Writ  denied. 


R.  A.  Campbell  and  L.  H.  Greenwood,  for 
Idalntlff.  Gea  E.  McMahon  and  Fred  Wash- 
b<»,  for  defoadants. 

BURCH,  J.  The  qnestlon  In  this  case  Is 
one  of  fact:  Was  an  application  for  appoint- 
ment to  office  under  the  veteran's  preference 
law  rejected  In  bad  faith?  The  office  in  ques- 
tion la  that  of  county  assessor  of  Harper 
county  under  the  tax  law  recently  enacted. 
By  that  law  It  was  hoped  to  eradicate 
the  chief  evils  and  abuses  which  had  brought 
discredit  upon  the  former  system  of  assess- 
ing property  for  taxation.  To  carry  out  the 
beneficent  purposes  of  the  law.  much  de- 
pends upon  the  county  assesaor,  and  compe- 
tency for  the  office  Includes  a  number  of 
strongly  marked  attributes  both  of  character 
and  intellect  The  time  for  malting  an  ap- 
pointment approached,  and  there  were  no  ap- 
plicants. The  board  of  county  commissioners 
became  anxious  over  the  matter,  and  cast 
about  for  some  suitable  person  to  take  the 
place.  The  members  of  the  board  discussed 
the  subject  among  themselves  and  with  oth- 
ers, and  always  the  respondent  Miller,  a 
former  county  commissioner,  stood  oat  promi- 
nently, as  a  desirable  person.  CommiSBloner 
Krtder  talked  with  Miller,  and  obtained  his 
promise  to  accept  if  ai^tnted.  Krlder  told 
Mm  to  see  the  other  members,  which  he  did, 
and  the  board  as  a  whole  was  satlsfled  with 
him.  One  day  the  petitioner  Ray,  and  a 
friend,  saw  Krlder,  and  told  him  Ray  ex- 
pected to  1)6  a  candidate.  They  were  advised 
that  the  board  was  committed  to  Miller,  and 
Ray  said,  if  that  were  the  case,  he  would 
not  interfere.  After  that  and  on  the  morn- 
ing of  January  6.  1908,  Ray  made  a  formal 
application  for  appointment,  accompanying 
It  with  recommendations  generously  signed 
by  old  soldiers  and  friends  who  said  they  re- 
garded him  as  fully  qualified  to  perform  the 
duties  and  fill  the  requirements  of  the  office. 
On  January  7th  one  member  of  the  board, 
Herst,  resigned,  and  bis  place  was  filled,  so 
that  the  board  was  made  up  of  Krtder,  Chair- 
man, Baird,  and  Schmidt,  the  new  member. 
Two  days  later  Miller  was  appointed.  No 
formal  hearing  of  any  kind  was  had,  and  no 
formal  'Investigation  of  Ray's  quallScatlon 
for  the  office  was  entered  upon  at  any  time 
by  the  board  as  a  board.  A  few  minutes  be- 
fore the  matter  of  the  appointment  was  taken 
up,  Krlder  and  Schmidt  talked  the  subject 
over  and  Krtder  requested  Schmidt  to  pre- 
sent Miller's  name,  which  be  did.  Upon  mo- 
tion that  Miller  be  appointed,  Krlder  and 
Schmidt  voted  In  the  affirmative  and  Baird 
in  the  negative.  Baird  then  moved  that  Ray 
be  appointed,  and  this  motion  was  lost,  Krl- 
der and  Schmidt  voting  in  the  negative  and 
Baird  in  the  affirmative.  There  were  no 
other  applicants. 

Krlder  testifies  to  the  facts  narrated  above 
which  occurred  before  Ray's  application  was 
filed  and  nobody  disputes  him,  so  that  a 
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truthful  account  of  all  that  took  place  look- 
ing to  Miller's  appointment  b^ore  Bay  ap- 
plied must  be  disclosed.  This  account  shows 
commendable  solicitude,  eeal,  and  prudence 
on  the  part  of  the  board  of  count?  commis- 
sioners of  Harper  county.  No  previous  un- 
derstanding, arrangement,  or  agreement  could 
stand  against  Ray's  appointment,  however, 
when  bis  application  came  in,  if  he  was  qual- 
ified. How  did  Ray  come  to  lose?  The  plain- 
tiff argues,  that  It  was  because  of  a  cut-and- 
dried  scheme  to  put  in  Miller.  What  does 
the  evidence  show?  Schmidt  testifies  that  he 
had  a  conversation  with  Herat  the  night  the 
latter  resigned,  and  Herst  said  he  was  not  In 
favor  of  either  Miller  or  Ray.  Evidently 
there  was  no  MCler  "combination**  holding 
him.  There  is  not  a  syllable  of  testimony 
printed  In  the  abstract  showing,  or  tending 
to  show,  that  Schmidt  ever  talked  with  Mil- 
ler or  with  any  of  Miller's  friends  or  with 
Krlder  or  anybody  except  Herst  regarding 
the  appointment  of  a  county  assessor  until 
the  day  the  appointment  was  made.  There 
is  nothing  whatever,  therefore,  to  show  any 
previous  Miller  contract  on  his  part  to  be 
carried  out  regardless  of  Ray's  Tights,  and 
Schmidt  testifies  that  at  the  time  the  ap- 
pointment was  made  he  had  no  personal  rea- 
son for  voting  for  Miller  other  than  that  In 
his  judgment  he  was  thoroughly  competent  to 
fill  the  office.  Balrd  voted  for  Ray.  What 
were  the  reasons  for  Krider  and  Schmidt 
voting  against  Ray?  They  both  testify  that 
they  had  known  Ray  for  some  years ;  Krlder's 
relations  with  him  having  been  very  friendly 
at  all  times.  They  were  both  familiar  with 
bis  work  as  an  assessor.  Krlder  knew  that 
this  work  had  caused  complaint  They  both 
estimated  his  ability,  his  force  of  character, 
bis  energy,  his  Judgment,  and  the  likelihood 
and  probability  of  his  being  able  to  discharge 
the  duties  of  the  office,  and  they  both  came 
to  the  conclusion  that  be  was  Incompet^t 
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They  both  testify  that  they  entertained  no 
feeling  at  Ul  will  toward  Ray,  and  tiiat  they 
were  actuated  1^  no  motive  and  influenced 
by  no  consideration  except  that  in  their  Judg- 
ment be  was  incompetent  This  being  true, 
they  would  have  violated  their  oaths  of  office 
had  they  voted  for  Ray.  The  plaintiff  says 
that  Krider  and  Sclimldt  refused  to  consider 
the  evidence  of  his  competency  attached  to 
his  application,  which,  as  noted  above,  con- 
slsted  of  the  naked  stat^ent  that  the  peti- 
tioners regarded  him  as  competent,  but  there 
Is  no  evidence  contained  in  the  abstract  to 
that  effect  True,  the  statement  In  the  pe- 
tition was  not  allowed  to  overcome  the  facts 
known  to  the  commissioners  themselves,  and 
their  own  opinions  respecting  Ray's  compe- 
tency based  upon  such  facts,  but  In  cases  of 
this  kind  the  appointing  power  must  deter* 
mine  upon  what  It  will  flnalfy  rest  its  decl- 
sliHi.  Bay's  ainillcatioii,  with  the  accompany- 
ing evidence,  raised  the  question  of  his  com- 
petency. That  question  was  thoroughly,  care- 
fully, and  honraUy  orauddered,  and  that  Is 
what  the  law  requires.  It  was  not  neceasaiy 
that  the  commlBSioners  should  openly  areue 
the  question  among  themselves  although  dif- 
ferences are  usually  adjusted  in  that  way. 

It  must  he  remembered  that,  in  cases  of 
this  kind  a  charge  of  fraud,  bad  faith  and 
disregard  of  law  must  be  proved  by  evidence 
of  facts  which  are  inconsistent  with  official 
probity.  The  Inquiry  starts  with  the  pre- 
sumption that  public  officera  do  their  duty, 
that  th^  act  fairly,  from  good  motives,  and 
with  the  purpose  and  locention  of  obeying 
the  law.  Suspicion,  surmise,  insinoatton, 
and  Innuendo  are  not  epongh  to  overthrow 
this  presumption. 

The  court  is  nnanlmously  of  the  opinion 
that  the  evidence  falls  to  establish  any  viola- 
tion of  the  law  by  the  board  of  county  com- 
mlssloners  of  Haiper  county,  and  the  writ 
is  denied. 
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PEOFLB  «x  rel.  MATTISON  NYB. 

(Civ.  467.) 

(Ooart  of  Appeal,  Tfaird  District.  California. 
Oct.  2,  190a    Rebearins  Denied  by 
Supreme  Oonrt  Not.  30, 1906.) 

L  Ofttcebs  (S  49*)— VaoakoikS— Mahitbb  or 
FiuiNo  VAGANoiBB—STATuTBa— "Constitu- 
tion AND  Ijlw." 

Under  Const,  art  S,  |  8,  provldins  that, 
vhen  any  office  shall  become  vacant,  and  no 
mode  is  provided  "by  the  Constitation  and  law" 
for  filling  the  vacancy,  the  Governor  shall  fill 
it.  the  Legislature  may  specify  what  shall  con- 
•titate  a  vacancy  in  any  of  the  offices  for  which 
no  pronsiiMi  ii  made  in  the  Constitution,  and 
nay  provide  bow  the  same  shall  be  filled,  though 
by  ¥irtne  of  article  1,  $  22,  the  provisions  of 
ttie  Constitution  are  mandatory;  the  phrase, 
*'CoDstitutfoo  and  Imw"  meanins  '^oneutution 
or  law." 

[Ed.  Note.— For  other  cases,  see  Officers, 
Cent.  Dig.  t  70;  Dec.  Dig.  S  49.*] 

2.  CONSTITOTIONAL  LAW  (J  50*)— LeGISLATIVK 
POWES. 

The  declaration  in  Const,  art.  4,  |  1,  pro- 
viding that  the  l^islative  power  shall  be  vest- 
ed in  a  Senate  and  Assembly,  comprehends  the 
exerdae  of  all  the  sovereign  authority  of  the 
state  in  matten  ptopaAj  Die  subject  of  legis- 
latioa. 

[Bd.  Note.— For  other  cases,  see  Oonstitntional 
Law.  Cent.  Diff.  |  48;  Dec.  Dig.  1  00.*] 

&  OOWgriTUTIONAL  LAW  {§  48*)— STATtTTES- 
VAU  D  ITT— PBEaU  If  PTIO  N  B. 

The  jiresamjttion  is  that  an  act  of  the  Leg- 
Uatore  is  within  its  power,  and  one  asserting 
its  invaliditj  lias  tbe  burden  of  showing  it  • 

[Ed.  Note.— For  other  cases,  see  Constitatioiial 
Iav,  Cent  Dig.  |  46;  Dee  Dig.  |  48.*J 

4.  Officxbs  (I  40*)— Vacancies— Statutes-^ 
Taliditt. 

Pol.  Code,  ${  996.  1001,  declaring  the  man- 
ner in  which  an  office  shall  become  vacant,  and 
providing  that  a  vacancy  in  enumerated  state 
officers  shall  be  filled  by  appointment  by  tbe 

Governor,  are  valid. 

[Ed.  Note.— For  other  cases,  see  Officent,  Cent 
Dig.  §  70;  Dec.  Dig.  S  49.»1 

5l  Statks  (5  51*)  —  Officem  —  Vacancies  — 

Statutes. 

Under  Pol.  Code,  1  1001,  providing  that  a 
vacancy  in  the  office  of  controller,  etc.,  shall 
be  filled  by  appointment  by  the  Governor,  and 
that  the  appointee  shall  hold  office  for  the  bal- 
ance of  the  unexpired  term,  one  appointed  to  the 
office  of  controller  on  tbe  death  of  the  incum- 
bent, after  his  election  to,  but  before  his  qual- 
ification for,  tbe  succeeding  term,  holds  only  for 
the  balance  of  tbe  nnezpired  term,  ending  the 
day  b^ore  the  beginning  of  the  sacceeding  term, 
BQbject  to  the  right  to  hold  over  as  provided  by 
section  879,  until  his  successor  has  qualified. 

[Ed.  Note. — For  other  cases,  see  States,  Cent 
Dig.  I  56 ;  Dec.  Dig.  }  51.*] 

ft.  States  (S  51*)— OmcEBS:— Vacabcik8— 

Fiujira  Vacancy. 

Under  Pol.  Code,  S  096,  providing  that  an 
ofioe  becomes  vacant  on  tiie  death  of  the  in- 
eambent,  or  oa  hla  n«tlect  to  file  his  official 
oath  or  bond  within  the  time  prescribed,  the 
death  of  the  incumbent  of  tbe  office  of  controller 
after  his  election  for  the  aueeeeding  term,  and 
before  his  qaalification  therefor,  creates  a  va- 
cancy at  the  beginning  of  tbe  succeeding  term, 
which,  under  section  1001,  tbe  Governor  must 
fill  br  appointment. 

[EA,  Note. — For  other  cases,  aee  States,  Cent 
Dig.  S  56:  Dec.  Dig.  I  51.*] 
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7.  Constitdtional  Law  (}  12')  —  Constitu- 
tion—Constbuction. 

'Where  there  is  a  conflict  between  a  general 
and  special  provision  in  the  Constitution,  the 
special  provision  prevails. 

[Bd.  Note.— For  other  cases,  see  Coimtitutional 
Law,  Cent  Dig.  |  9;  Dec.  Dig.  fi  12.*] 

8.  CoNBTirnTiONAL  Law  (1  15')  ~  Constitu- 
tion—Con  steuction. 

The  court,  in  construing  a  constitutional 
proTislon,  must  have  regard  to  the  whole  in- 
strument, and  must  seek  to  harmonize  the  vari- 
ous sections,  and,  if  possible,  give  effect  to  all  of 
them. 

[Ed.  Note.— For  other  cases,  see  Conatitotlonal 
Law,  Cent.  Dig.  {  9 ;  Dec.  Dig.  S  15.*] 

9.  States  (ft  51')— Officebs— Term  of  Office 

— "FBOM  and  AlTKB." 

Under  Const  art  5,  {{  2,  17,  providing  that 
the  Governor,  Secretary  of  -State,  Controller, 
etc.,  shall  be  elected  and  shall  hold  office  for 
four  years  "from  and  after"  the  first  Monday 
after  the  first  day  of  January,  subsec^uent  to 
the  election,  and  article  20,  |  20,  providing  that 
the  terms  oi  officers  shall  commence  "on'  the 
first  Monday  after  the  first  day  of  January  fol- 
lowing their  election,  tbe  official  term  of  the 
state  officers  begins"'on"  the  first  Monday  after 
the  first  day  of  January  after  the  election.  The 
phrase  "from  and  after"  does  not  have  any  cer- 
tain meaning  that  can  be  accepted  as  a  guide 
under  all  circumstances  and  Is  equivalent  to  the 
words  "(n  and  after,"  though  as  a  genera)  rule, 
the  phrase  "from  and  after"  a  dpsignated  day 
requires  the  exclusion  of  the  first  day. 

[Ed.  Note.— For  other  cases,  see  States.  Cent. 
Dig.  I  56;  Dec.  Dig.  {  SI.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  4,  pp.  2966,  2987.] 

10.  States  (|  51')  —  Officebs  —  Vaoakoies  — 
Appointiients.  . 

Where,  <m  the  death  of  tbe  incumbent  of 
the  office  of  controller  before  the  expiration  of 
his  term,  and  after  bis  election  in  November* 
1900,  for  the  succeeding  term,  beginning  od  the 
first  Monday  in  January  following,  the  Govern- 
or appointed  one  to  fill  the  unexpired  term,  and 
on  Monday  after  the  first  day  of  January  fol- 
lowing appointed  one  to  fill  the  term  prescribed 
by  law,  the  appointee  was  entitled  to  hold  tbe 
office  for  the  term  beginning  on  tbe  first  Monday 
after  the  first  day  of  January. 

[Bd.  Note.— For  other  cases,  see  States,  Oent. 
Dig.  S  56 ;  Dec  Dig.  t  61.'] 

11.  CoKSTiTunonAL  La^  (I  20*)— Conbtbuo-' 

TION— GONTEUPOBAREOUB  tJOHBTBUOTION. 
The  fact  that  for  nearly  30  years  since  the 
adoption  of  the  Constitution,  the  executive  of- 
ficers of  the  state,  with  the  exception  of  the 
Governor  and  Lieutenant  Governor,  have  been 
installed  in  office  on  the  first  Monday  after  the 
first  day  of  January  following  their  election  is 
entitled  to  great  weight  in  ascertaining  the 
meaning  of  Const  art.  5,  2.  17,  providing 
that  enumerated  state  officers  shall  hold  office 
for  four  years  from  and  after  the  first  Monday 
in  January  after  their  election. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  SS  14,  15 ;  Dec.  Dig.  S  20.*] 

Appeal  from  Superior  Coart,  Sacramento 
County;  C.  N.  P.ost  Judge. 

Action  by  the  People,  on  the  relation  of 
Frank  Mattlson,  against  A.  B.  Nye.  From  a 
Judgment  for  defendant  on  sustaining  a  de- 
murrer to  the  complaint,  plaintiff  appeals. 
Affirmed. 

U.  S.  Webl^  Atty.  Gen.  <T.  J.  Lyons,  A.  M. 
Seymour,  and  G.  W.  McEnemey,  of  counsel). 


'Wur  trtlMr  cases  see  same  topic  and  section  NUHBBR  In  D«c  A  Am.  Digs.  1M7  to  date,  ft  Repoit^r  ladaim 
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for  appeHant.  7.  A.  Ellaton,  White  &  Millar, 
and  A.  I*  Shlnn,  for  reBpondent 

BURNETT.  J.  The  appeal  Is  from  the 
judm^t  following  an  order  sustaining  a  de- 
murrer to  the  complaint.  The  demurrer  was 
sustained  on  the  ground  that  the  complaint 
falls  to  state  facts  sufficient  to  constitute  a 
cause  of  action.  Vrmn  the  complaint  the 
following  facts  appear:  At  the  general  state 
election  held  In  November,  1A06,  3.  N.  Qillett 
was  elected  Oovonor  of  California,  and 
B.  P.  Colgan  was  re-elected  Controller  for 
the  same  term.  At  this  time  George  a  Par- 
dee was  the  duly  elected,  aoftlified,  and  act- 
ing Governor  of  the  state.  On  the  20th  day 
of  November,  1906,  and  after  he  was  elected 
to  succeed  himself,  bat  before  he  had  QuaUfl- 
ed  for  the  succeeding  term,  and  without  hav- 
ing received  notlflcation  of  his  election,  E. 
P.  Colgan  died,  and  on  November  28d  tbere- 
aftm  Governor  Pardee  anointed  respondent 
Nye  to  fln  the  unexpired  "term  of  the  office 
of  controller.  Nye  Immediately  Quallfled.  and 
took  possession  of  the  office  on  said  date. 
On  Monday,  the  7th  of  January,  1907.  Gov- 
ernor Pardee  lasoed  a  second  commission 
to  said  Nye  as  Controller  "for  the  term 
prescribed  by  law,  vice  self  and  B.  P,  G<dgan. 
deceased."  On  said  date  Mr.  Nye,  acting 
nnder  said  commission,  again  anaUUed  acoord- 
Ing  to  law.  Governor  Glllett  was  installed 
the  foUowtng  Wednesday,  January  U;  1907,  and 
on  April  29th  fbllowlng  he  Issued  a  ccMnmis* 
aion  In  due  form  to  the  relator,  Mattlsim,  to 
act  as  CcHitn^er  for  the  remainder  of  the 
Uxm  for  which  said  Colgan,  deceased,  had 
been  elected  in  Norendiw.  1906.  Bald  Mat- 
tlsim  duly  qualified  toe  eald  office,  and  on 
said  AprU  21^  1907,  demanded  of  said  Nye 
the  possession  of  the  office^  and  said  Nye  re- 
fused and  ever  since  has  refused,  to  sur- 
render the  same  By  tills  action  It  was 
sought  to  have  It  adjvdged  that  the  said  A. 
B.  Nye  Is  now,  aud^  since  the  said  appoint- 
ment and  qualification  of  said  Mattlson  has 
been,  usurping  and  unlawfully  holding  the 
said  office. 

As  stated  by  respondent,  these  two  ques- 
tions arise  upon  Uils  appeal:  (1)  Did  a  va- 
cancy In  the  office  ever  occur  after  the  ap- 
pdntmoit  of  respondent,  <m  November  23, 
JS061  (2)  If  a  vacancy  occurred,  did  the 
commlsdon  Issued  to  reqtondent  on  Jan- 
uary 7th  ffll  the  vacancy?  It  is  his  ccmtenf 
lion:  (1)  Ttat  a  vacancy  In  the  office  occur- 
red on  the  death  of  said  Colgan,  and  as  said 
Nye  vaa  admittedly  app^ted  to  All  said 
vacancy',  the  Controller  thus  appointed  holds 
office  untu  his  successor  shall  be  elected  and 
qualified.  Therefore  It  is  insisted  fhat^  as 
no  electloa  of  controller  has  takoi  place  since 
said  aiq^ointment,  no  oflier  vacancy  has  oc* 
curred.  (2)  If  the  tom  given  respondent  by 
the  first  commission  expired  so  that  a  new 
appointment  could  thereafter  be  made,  said 
first  commission  expired  at  such  time  &at 
the  second  appolntmoit  of  January  7,  1907, 


by  Governor  Pardee  oitlfied  reqwndent  to  a 
new  term.  Appellant  maintains  (1)  That 
there  were  two  distinct  terms  fw  whldi  aald 
Colgan  had  beoi  elected.  ^  That  the  de- 
fendant Nye's  appointment  covered  the  first 
term  of  Colgan  only.  0)  That  whatever 
force  there  might  be  In  the  wcods  of  Golgan'a 
first  term  "until  his  successor  is  elected  and 
qualified*'  could  only  apply  to  Colgan  hlms^^ 
had  he  lived  until  the  regular  expiration  of 
his  term,  whi<A  would  have  been  January  7, 
1907.  It  oould  not  apply  to  Nye,  as  ha  was 
not  elected  under  ttie  Constltntion.  (4)  That 
the  secmd  cmnmisslon  to  Ny^  bsued  Jan- 
uary 7,  1907,  was  void  on  two  gnrands:  (a) 
Thne  was  no  exlstlug  vacancy;  (b)  there  Is 
no  power  to  anticipate  a  vacancy,  but;  on 
the  contrary,  such  a  power  Is  n^tlved. 
Governor  Pardee  had  no  rl^t  of  appctot- 
ment  beyond  the  legal  llndta  of  his  own  term, 
which  ended  at  midnight  on  January  7, 1907. 
The  trial  court  agreed  with  the  views  ot  re- 
spondoit,  which  are  epitomized  in  the  fore- 
going statement  of  his  position  as  to 
scope  and  effect  of  eadi  of  said  commissions. 

1.  The  basis  for  resptmden^s  contention 
that  under  tba  first  commission  he  Is  still  en- 
titled to  the  office  Is  the  following  jvovlsions 
of  ttx9  State  Constitution:  Section  2,  art  6: 
"The  Governor  shall  be  el«:ted  1^  the  quali- 
fied electors  at  the  time  and  place  of  vot- 
ing for  membras  ot,  the  Assembly,  and  diaU 
hold  his  office  four  years  from  and  after 
the  first  Monday  after  the  first  day  of  Jan- 
uary Bubaequent  to  his  election  and  untti 
his  successor  is  elected  and  qualified."  Seo- 
tlon  17,  art  6:  "A  secretary  of  state,  a  ccm- 
troller,  a  treasurer,  an  attorney  general  and 
a  surveyor  gentt«l  shall  be  elected  at  the 
same  time  and  places  and  In  the  same  man- 
ner as  the  governor  and  lieutenant  governor 
and  their  terms  of  office  shall  be  the  same  as 
that  of  the  governor."  Section  8,  art  6: 
"When  any  office  shall  from  any  cause  be- 
come vacant  and  no  mode  Is  provided  by  the 
Cwstltatlon  and  law  for  filling  such  vacancy 
the  Governor  shall  have  power  to  fill  sncb 
vacancy  1^  granting  a  commission  vrhtcii 
Shan  expire  at  the  aid  of  tiie  next  session 
of  tiie  Legislature,  w  at  flie  n^  elecU«m  by 
the  people."  To  ^predate  tiie  significance  of 
respondent's  attempted  application  ot  the 
foregoing  provisions  to  tiie  presoit  situation, 
the  following  conceded  facts  must  be  rqpard- 
ed:  The  controveny  involves  a  omsUtnUonal 
(^ce;  a  vacancy  therein  was  created 
the  death  ot  the  said  Colgan;  respondoit 
was  regularly  appointed  to  fill  said  vacancy; 
the  Constltntion  does  not  exprescdy  limit  said 
appolntm«it  to  the  term  of  four  years  with- 
in which  the  appointment  was  made;  and 
since  said  appolntsnent,  tbore  has  been  no 
election  of  a  successor  to  said  Nya  Thai 
respondrat  argues  that  as  to  county  offices, 
considered  In  some  ot  the  cases  hraeatta  cit- 
ed, the  statutes  luve  fixed  a  definite  term, 
and  have  simply  provided  that  the  officer 
must  dlsduu'ge  the  didles  q(  bis  office,  al 
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though  hiB  term  hu  expired,  until  Mb  huc- 
cetsor  Is  qualified;  bat  said  statutes  can  hare 
DO  application  here,  as  the  Gonstltutlon  is 
aiu)reme,  and  under  Its  provisions,  upon  the 
admitted  facts,  Mr.  Nye  has  succeeded  to 
all  the  rights  of  Mr.  Golgan  as  an  Incumbent 
of  the  office  at  the  time  of  his  death.  The 
case  Is  the  same,  therefore,  It  is  maintained, 
BE  U  Mr.  Golgan  had  survived,  held  over  In 
consequence  of  the  failure  of  a  successor 
to  qnall^,  and  were  now  contesting  the  claim 
of  relator  to  the  office. 

Wte  proceed  to  notice  some  of  the  cases  cit- 
ed In  support  of  this  position. 

In  People  v.  Whitman,  10  Oal.  44.  as  stat- 
ed by  the  court:  "The  defendant  Tras  duly 
elected  Ck>ntroIler  at  the  election  of  1855.  and 
within  the  time  required  by  law  qualified  and. 
entered  upon  his  office,  which  he  has  continu- 
ed to  hold  ever  since.  At  the  election  of 
1857  the  defendant  and  3.  W.  Mandevllle 
were  candidates  for  the  office,  the  latter  re- 
ceiving the  highest  nmnber  of  votes.  *  •  • 
The  election  took  place  on  the  Sd  of  Sep- 
tember, and  Mandevllle  never  qualified  or 
claimed  the  office  of  controltw.  On  the  28th 
of  April,  IStSR,  the  Qovemor,  r^ardlng  the 
otBce  as  vacant,  appointed  tiie  relator  (Me- 
lony),  end  the  appointment  was  confirmed  by 
tlitt  Senate;  The  relator,  having  qualified* 
demanded  poasessloD  of  the  office,  wfiich  de- 
mand being  reused,  he  brings  this  suit" 
The  second  pr(q;KWltion  discussed  by  the 
court,  viz..  Was  there  a  vacancy  In  the  office 
■t  the  time  of  the  ai^tntment  of  the  relator? 
is  tlie  only  one  of  interest  hera.  Aa  to  that  It 
Is  said:  "The  Oonatltatlon  Ita^f  clearly  de- 
Anes  the  soue  of  the  phrase  'vacancy  of  the 
olBce  of  governor'  as  used  In  the  sixteenth 
section,  by  specifically  oiumerating  In  the  snc- 
ceedtng  section  the  Instances  which  devolve 
the  duties  of  the  executive  upon  the  Lieu- 
tenant Governor.  It  will  be  seen  that  all 
tbe  Instances  mentioned  are  such  as  can  only 
occor  after  the  term  of  the  Governor  has  com- 
moieed  to  run.  It  is  only  lifter  the  Installa- 
tion of  the  particular  Incumbent  that  any  one 
of  these  contingencies  can  happen.  •  •  • 
When  the  Oonstltatbm  dearly  enumerates 
ike  events  that  shall  oonstltnte  a  vacancy  in 
a  particular  office,  we  must  suppose  all  oth- 
er causes  of  vacancy  «duded.  •  *  «  And 
1^  the  ivovlBtons  of  section  18  of  the  same 
article  the  manner  of  Meeting  a  omtroUer 
and  the  tana  of  his  office  are  the  same  as  are 
prescribed  tat  the  Governor  and  Lieutenant 
Oovenior.  If  the  controller-elect  fall  to 
qoaiuy  from  any  cause,  the  Controller  holds 
ow  imtil  his  SQCcessw  is  elected  and  quali- 
fied. If  the  failure  of  the  governor-elect  to 
qnaiuy  creates  no  vacancy  in  the  office,  but 
a  mere  extension  of  the  term  of  the  particular 
Incumbent,  neither  does  such  a  failure  on  the 
part  of  the  c(mtroller«lect  create  a  vacancy 
in  that  office."  The  court,  therefore,  conclud- 
ed that  there  was  no  vacancy  in  the  office 
at  the  time  of  the  appolnimoit  of  the  relator^ 
and  hence  this  case  was  dismissed.  The  logic 


of  that  opinion,  no  doubt,  affords  much  com- 
fort and  no  little  support  to  respondent  In 
his  first  contentloa  The  decision  Is  criticised 
by  appellant  Attention  is  called  to  the  dis- 
senting views  of  Justice  Field.  It  Is  claimed 
that  the  correspcndlug  provisions  of  the  pres- 
ent Constltulon  in  point  are  somewhat  differ- 
ent from  those  in  force  at  that  time,  and  that 
the  case  has  been  virtually  overruled  by  sub- 
sequent decisions.  We  pause  now  only  to 
note  that  in  the  Whitman  Case  the  "bold- 
over"  dense  of  the  Constitution  was  applied 
In  favor  of  the  party  incumbent,  who  had 
been  elected  by  the  people,  whereas  here  It 
is  Invoked  In  favor  of  tbe  appointee  of  the 
Qovemor.  In  other  words,  the  case  would  be 
more  dh-ecUy  In  point  If  another  than  Mr. 
Colgan  had  been  elected  Controller  in  Novem- 
ber, 1906,  had  faUed  to  qualify,  and  Mr.  Col- 
gan had  held  over,  and  were  now  contesting 
the  right  of  an  appointee  to  the  office.  Then 
would  be  applicable  one  of  the  persuasive 
reasons  which  induced  the  court  in  the  Whit- 
man Case  to  dedde  In  favor  of  tbe  incumb^t 
of  the  office;  that  Is,  "the  executive  officers 
are  elected  by  the  people,  and  under  an  elec- 
tive system  It  Is  more  proper  tliat  these  offl- 
cers  should  hold  over  titan  that  the  duties 
should  devolve  upon  those  in  whose  selection 
the  people  have  bad  no  choice."  And  im- 
portance seems  to  have  been  attadied  to  the 
drcumstance  that  the  court  was  called  uptm 
to  decide  betwe«L  the  choice  of  the  people  and 
tbe  appointee  of  tbe  Governor.  What  weight 
It  had  in  the  determination  of  tbe  cause  we 
are,  of  course,  unable  to  discover. 

In  People  v.  Tllton,  87  Cal.  614,  the  Whit- 
man Case  is  dted  with  approval,  and  it  Is  * 
said  that  "It  was  manifestly  the  Intent  of 
the  Constitution  that  the  Governor  should 
appoint  <m]y  'when  there  is  no  party  author^ 
ized  by  law  to  discharge  the  duties  of  the 
office.  When  there  la  a  party  expressly  au- 
thorized by  law  to  dlsdiasgs  those  duties 
temporarily,  till  the  power  upon  whom  the 
du^  of  election  or  appointment  Is  devolved 
can  regularly  act,  there  is  no  occasion  for 
calling  Into  exerdae  this  extraordinary  power 
vested  In  the  Governor  to  make  a  merely  tem- 
porary appointment  There  Is  no  good  rea- 
son for  appointing  a  party  to  temporarily 
discharge  the  duties  of  an  office  whoi  there 
is  already  a  party  expressly  authorized  by 
the  Constitution  or  laws  to  temporarily  di»> 
charge  those  duties."  The  decision  was  In 
favor  of  Tllton,  a  harbor  commissioner,  who 
had  been  elected  by  the  Legislature  for  the 
term  of  four  years,  *<and  until  hia  successor 
Is  elected,  commissioned  and  qualified  as  In 
this  act  provided."  The  term  of  four  years 
expired  November  8,  1868.  The  Legislature 
met  on  the  first  Monday  of  December,  1867. 
and  adjourned  without  day,  on  the  80th  ot 
March,  1868,  without  electing  a  successor  to 
Tllton.  On  the  first  day  of  December,  18^, 
and  before  another  session  of  the  Legisla- 
ture, the  Governor,  aasnming  that  there  was 
a  vacancy  In  said  oiOc^  and  that  thus  waa 
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DO  otlier  mode  prorldeA  tm  fllllns  It,  appoint- 
ed and  commlsaloned  the  relator,  Baird,  wbo 
qualified,  demanded  posaesalon  of  the  oOlee, 
and  the  d«nand  waa  refoaed.  He  then 
brougbt  suit  agalnat  Tllton  to  determine  the 
rlffht  to  the  office,  and.  aa  we  hare  seen,  the 
court  held  that  there  was  no  vacancy,  and 
therefore  the  appointment  waa  Ineffectual. 

In  People  v.  Edwards,  93  Cal.  1S3,  28  Pac. 
832,  It  la  held  that  "where  the  term  of  an 
office  Is  fixed  and  determinate,  a  provision 
requiring  the  officer  to  continue  to  discharge 
the  duties  of  bis  office,  although  his  term  baa 
expired,  until  bis  Bucceasor  has  qualified, 
adds  an  additional,  contingent  and  defeasi- 
ble term  to  the  original  fixed  term,  and  ex- 
cludes tiie  possibility  of  a  Tacancy,  within 
the  appointing  power  of  the  Goyernor,  ex- 
cept In  case  of  death,  resignation.  Ineligibil- 
ity, or  the  like;'  and  the  office  la  held  by  the 
aame  title,  or  by  as  high  and  lawful  tenure, 
after  the  preacrltwd  term,  until  the  title  of 
a  dnly  elected  and  quaUfled  successor,  at 
least,  as  before  and  during  the  term." 

In  People  t.  Campbell,  138  Gal.  16,  70  Pac. 
921,  It  la  said:  "In  the  case  of  an  office 
created  by  the  Legislature  *  *  *  It  was 
competent  for  the  Leglslatiu«  to  provide  for 
such  additional  contingent  term,  but  where 
the  office,  aa  well  as  Its  term,  Is  fixed,  de- 
terminate by  the  Constitution,  the  Legisla- 
ture has  no  power  to  extend  or  diminish  the 
term  or  to  add  any  contingent  term  thereto." 

Invoking  these  and  other  decisions,  It  la 
therefore  maintained  by  respondent  that  sec- 
tloDB  990  and  1001  of  the  Political  Code  are 
void,  BO  far  as  tb^  attempt  to  affect  the 
.  t«iure  of  the  person  who  has  been  legally  In- 
ducted into  the  office  of  controller,  or  to 
provide  for  a  vacancy  tberdn,  and  It  Is 
further  Insisted  that  no  authority  can  be 
found  for  any  difference  In  this  respect  be- 
tween an  elected  and  an  appointed  official. 
But  the  fallacy  of  the  position,  as  we  view  it, 
Ilea  In  the  assumption  that  the  Constitution 
attempts  to  preurlbe  what  shall  constitute  a 
vacancy  In  the  office  of  controller,  and  again, 
while  It  la  true  that  no  distinction  la  ex- 
pressly made  between  the  elected  and  the  ap- 
pointed "hold-over,"  the  sweeping  dedara' 
tlons  we  have  already  quoted  were  made  In 
behalf  of  those  who  had  been  regularly 
elected. 

The  Constitution  refers  expressly  to  a  va- 
canqr  only  In  the  offlcea  of  governor  and 
lieutenant  governor.  This  Is  found  In  aectlon 
16,  art.  6.  which  Is  as  follows:  "In  case  of 
the  impeachment  of  the  Governor,  or  his  re- 
moval from  office,  death.  Inability  to  dis- 
cbarge the  powers  and  duties  of  hla  office, 
resignation  or  absence  from  the  state,  the 
powers  and  duties  of  the  office  shall  devolve 
upon  the  Lieutenant  Governor  for  the  resi- 
due of  the  term,  or  until  the  disability  aliall 
cease,  and  should  the  Lieutenant  Governor 
be  Impeached,  displaced,  die  or  become  In- 
capable of  performing  the  duties  of  his  office 
or  be  absent  from  the  state,  the  president 


pro  tempore  of  the  Senate  shall  act  as  gov- 
ernor until  the  vacancy  In  the  office  of  gov- 
ernor aball  be  filled  at  the  next  general  elec- 
tion when  members  of  tbe  Legislature  shall 
l>e  diosen,  or  until  such  disability  of  the 
Lieutenant  Governor  shall  cease."   There  fs 
no  provision  of  the  Constitution  that  makes 
this  section  In  reference  to  vacancy  appli- 
cable to  tbe  Controller.    The  term  of  office 
of  the  Governor  is  indeed  the  same  as  that 
of  the  Contr<^ler,  but  the  term  of  office  and 
a  vacancy  In  that  term  are  manifestly  dis- 
tinct and  separate  entities.    Nor  is  there 
any  express  provision  In  the  Constitution  ap- 
plicable to  the  case  at  bar  providing  for  the 
appointment  of  a  controller  In  case  of  a 
vacancy.    It  Is  true  that  the  Constitution 
provides  In  sectlm  8,  art  6,  as  we  have 
seen,  for  the  appointment  to  fill  a  vacancy 
when  no  mode  la  provided  "by  the  Consti- 
tution and  law."    But  this  Is  inoperative 
here,  for  the  reason  that  a  mode  has  been 
provided  by  law  for  filling  a  vacancy.  When 
tbe  Constitution  speabs  of  a  mode  provided 
by  "the  Constitution  and  law"  it  obviously 
means  "the  Constitution  or  law."   Of  course 
the  law  must  be  in  harmony  with  the  Con- 
stitution ;   in  other  words,  not  opposed  to 
any  of  Its  provisions.   But  we  can  aee  noth- 
ing that  precludes  tbe  Legislature  from  spec- 
ifying What  shall  constitute  a  vacancy  In 
any  of  the  offices  for  which  no  provision  is 
made  In  the  Constitution,  and  providing  how 
it  shall  be  filled.   It  is  true  that  the  provi- 
sions of  tbe  Constitution  are  "mandatory 
and  prohibitory"  (article  1,  i  22),  but  It  is  a 
familiar  principle  that  the  organic  law  pro- 
vides simply  a  limitation  upon  the  power  of 
the  Legislature,  which  otherwise  Is  supreme. 
There  Is  no  mandate  nor  prohibition,  as  we 
view  It,  In  the  Constitution  that  bars  the 
right  and  authority  of  the  Legislature  to 
provide  for  the  contingencies  we  have  sug- 
gested.   The  people,  therefore,  through  the 
lawmaking  department  of  the  government, 
have  the  right  t«  exercise  this  privilege, 
which  they  have  not  surrendered.   "The  dec- 
laration In  article  4,  1 1,  of  the  Constitution. 
The  legislative  power  of  this  state  shall  b» 
vested  In  a  Senate  and  Assembly,  which 
shall  be  designated  the  Legislature  of  the 
state  of  California,' "  comprehends  the  exer- 
cise of  all  the  sovereign  authority  of  tbe 
state  In  matters  which  are  properly  the  anb- 
Ject  of  letf  slation ;  and  it  Is  Incumboit  upon 
any  one  wbo  will  challenge  an  act  of  the 
Legislature  as  being  Invalid  to  show,  either 
that  such  act  Is  without  the  province  of  leg- 
islation, or  that  the  particular  subject-matter- 
of  that  act  has  been  by  tbe  Constitution,  ei- 
ther by  express  provision  or  by  necessary  im- 
plication, withdrawn  by  the  people  from  the 
consideration  of  the  Legislature;   The  pre- 
sumption which  attends  every  act  of  the 
Legislature  Is  that  It  Is  within  Its  power  ; 
and  he  who  would  exempt  It  Arom  the  power 
must  point  out  the  particular  provision  oC 
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the  Constitution  bj  which  the  exception  Is 
made,  or  demonstrate  that  It  Is  palpably  ex- 
cluded trom  any  consideration  whatever  by 
tbHt  body."  In  re  Madera  Irrigation  Dis- 
trict, 92  Cal.  307,  28  Pac.  273,  14  L  R.  A. 
Iso,  27  Am.  St.  Rep.  106.  The  legislation 
to  which  we  have  referred  Is  obTlonsly  with- 
in the  province  of  the  Legislature,  and  It  Is 
not  obnoxious  to  any  provision  of  the  Con- 
gtftudon.  We,  therefore,  look  to  ft  for  guid- 
ance in  seeking  to  ascertain  the  ccmtlngencles 
that  shall  csuse  a  vacancy  In  the  office  of 
controller,  the  method  for  filling  said  vacan- 
cy, and  the  tenure  by  -which  the  office  shall 
be  subsequently  held.  Section  1001  of  the 
Political  Code  provides  how  a  vacancy  shall 
be  filled  as  follows :  "A  vacancy  In  the  office 
of  either  the  secretary  of  state,  controller, 
treasurer,  attorn^  general,  surveyor  general, 
or  Qkik  of  the  Supreme  Court,  must  be  filled 
bf  a  person  appointed  by  the  Governor,  who 
ibill  hold  his  office  for  the  tnlance  of  the  un- 
oplred  term."  And  the  various  circumstan- 
ces, by  virtue  of  which  a  vacancy  Is  created, 
tbereby  calling  for  the  exercise  of  this  ap- 
pointing power  of  the  Governor  are  found 
«OQmerated  in  section  996  of  the  Political 
Code  which,  as  far  as  applicable  here.  Is  as 
tollows:  "An  office  becomes  vacant  on  the 
taappeaing  of  either  of  the  following  events 
betoie  the  expiration  of  the  term :  (1)  The 
<ieath  of  the  Incumbent  •  •  •  (9)  His 
ftfosal,  or  neglect  to  file  bis  official  oath  or 
iKHid  and  within  the  time  prescribed."  It 
Is  elsewhere  provided  that  the  oath  and  bond 
moEt  be  filed  within  10  days  after  the  officer 
lua  notice  of  his  election  or  appointment,  or 
the  expiration  of  ID  days  from  the 
commencement  of  taU  term  of  office,  when  no 
ntth  notice  has  bten  glvoi.  Sections  007, 
W7.  Pol.  Code. 

Br  the  death  of  Mr.  Colgan,  then,  the  duty 
*<9  imposed  upon  the  Governor  to  appoint 
«  controller  for  "the  balance  of  the  unex- 
pired term."  This  was  done,  the  commission 
»  providing.  What  was  the  "balance  of  the 
nwiplred  term"?  It  seems  almost  too  clear 
ft^r  argument  that  the  balance  of  the  imex- 
plnd  term  would  end  the  day  before  the 
^'^Inolng  of  the  term  for  which  he  was 
*:«ted  In  November,  1006.  Two  distinct 
>riiia  are  involved  In  this  controversy.  Mr. 
Ci'lsan  was  serving  one  term  as  Controller 
■hen  In  November,  1906,  he  was  elected  for 
*i>other  term.  If  the  first  term  did  not  come 
'•0  an  end,  there  could  be  no  beginning  of 
tbe  second  term.  It  is  impossible  to  conceive 
^  the  beginning  of  one  without  the  ending 
^  the  other.  But  the  term  for  which  he  was 
fleeted  In  NoTember,  1906,  according  to  the 
ITOrtaions  of  the  Constitution,  began  either 
Janntry  7,  or  8,  1907,  according  to  the  prop- 
^  coQBtruction  of  the  phrase  in  the  Consti- 
^QD  "from  and  after  the  first  Monday  aft- 
*  tbe  first  day  of  January."  Therefore,  if 
^«t  Is  to  be  given  to  the  law  quoted  above, 
^-  N'yCs  right  to  bold  the  office  under  the 
fait  eoDinlsslon  expired  ^ther  Juiiiary  6, 


or  January  7,  1907.  It  Is  true  that.  In  the 
Interests  of  the  public  service,  to  prevent  an 
"Interregnum"  It  was  bis  privilege  and  duty 
to  discharge  the  functions  of  the  office  until 
It  could  be  r^Iarly  filled  by  appointment 
or  election,  but  he  no  longer  had  any  right 
or  title  to  the  office,  except  that  which  comes 
by  virtue  of  his  possession  of  said  office  un- 
der section  879  of  the  Political  Code,  provid- 
ing that  "every  officer  must  continue  to  dis- 
charge the  duties  of  his  office,  although .  his 
term  has  expired,  until  bis  successor  has 
qualified."  But  he  did  not  thereby  acquire 
any  right  to  a  new,  fixed,  and  definite  term. 
He  became  a  temporary  Incumbent,  locum 
tenens,  by  virtue  of  public  necessity,  It  has 
been  sat^  until  tbe  place  could  be  regularly 
filled.  This  seems  to  be  the  reasonable  view 
and  In  harmony  with  the  later  decisions  of 
the  Supreme  Court  In  Adams  v.  Doyle,  139 
Cal.  681,  73  Pac.  582,  It  Is  said:  "The  law 
divides  the  right  to  the  office  Into  certain 
terms,  each  of  four  years*  duration.  When 
a  person  who  has  been  dected  to  hold  the 
office  for  one  of  tiiese  terms  falls  to  qnoll^. 
he,  of  course,  cannot  hold  the  term— he  has 
forfeited  his  title.  There  18  no  other  ponon 
legally  entitled  to  It,  and  hence  there  la  a 
vacancy  In  that  term  aa  9om  as  It  begins. 
It  is  that  sort  of  a  vacancy  to  which  the  ' 
statute  refers,  and  not  to  the  actual  absence 
of  any  person  In  tbe  office  to  discharge  tbe 
duties  thereof.  The  incnmbenl;  in  the  seme 
of  the  statute.  Is  tbe  perwrn  declared  elected 
to  hold  the  term,  who  holds  title  to  It,  sub- 
ject to  fortelttire  by  falling  to  qualify,  al- 
though It  Is  not  yet  begun.  The  fact  that  the 
prior  Incumbent,  In  order  that  tbe  public 
buslneaa  may  be  done,  Is  allowed  and  direct- 
ed to  craitlntte  to  dlsdiarge  the  duties  In  the 
meantime,  and  until  some  person  Is  lawfully 
Invested  with  the  title  to  the  term,  does  not 
affect  the  question  of  there  being  a  vacancy 
in  tbe  sense  Intended."  See,  also,  People  t. 
Ward,  107  Cal.  238,  40  Paa  638. 

From  the  foregoing  considerations  It  clear- 
ly follows  that  at  tbe  beginning  of  the  term 
for  which  Mr.  Colgan  was  elected  In  Novem- 
ber, 1906,  there  was  In  legal  contemplation  a 
vacancy  In  the  office  of  contrf^Ier.  It  is 
suggested  by  appellant — but  we  cannot  think 
very  seriously — that  there  was  no  vacancy 
until  15  days  after  the  beginning  of  the  term, 
because  Mr.  Colgan  could  not  be  considered 
as  having  forfeited  the  office  until  the  ex- 
piration of  15  days  after  the  beginning  of 
the  term,  within  which  time  he  had  the 
privilege  of  qualifying.  But  It  Is  manifest 
that,  If  he  Is  to  be  regarded  as  an  Incumbent 
In  the  application  of  said  subdivision  9,  the 
same  principle  must  apply  In  the  application 
of  subdivision  1  of  said  section  996  of  the 
Political  Code.  But  the  position  Is  directly 
opposed  to  the  Doyle  Case,  supra,  and  other 
decisions,  and  bears  upon  Its  face  Its  own 
condemnation.  In  People  t.  Taylor,  57  Cal. 
622,  it  is  said:  "This  provision  of  tbe  Code 
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(section  90S,  Pol.  Code)  regards  the  person 
duly  elected  to  tn  office  as  tbe  Incumbent 
of  that  office  from  tbe  time  of  tbe  ccnnmence- 
ment  of  tbe  term  for  whicb  he  was  elected 
until  tbe  explratl<m  tberetrf  whether  he  qnal- 
ifles  or  not"  In  the  Ward  Case,  supra,  It  la 
said:  "Tbe  death  of  tbe  Incnmbent  creates 
a  vacancy  as  a  matter  ot  conrse,  and  with- 
out any  expression  from  the  Legislature  up- 
on the  question."  And  again:  "It  [tbe  ra- 
CHDcy]  arose  when,  upon  noon  of  January  7, 
1SQ6,  Darby  by  death  was  not  able  to  take 
his  office."  The  propoBltlon  is  rather  star- 
tling that  when  the  actual  Incumbent's  term 
baa  expired,  and  the  one  regularly  elected 
for  tbe  ensuing  term  has  died,  there  Is  no 
vacancy  in  the  office,  for  tbe  reason  that  the 
statute  contemplates  that  the  one  regularly 
elected  may,  within  15  days,  return  fron  tbe 
grave  to  qualify  for  the  poslUcm.  Tbe  fact 
is,  of  course,  that  the  relation  of  the  deceased 
to  the  office  could  not  be  changed  after  tats 
death;  and,  while  the  Legislature  may  some- 
times lack  wisdom,  it  Is  never  so  unwise  as 
to  attempt  to  confer  a  personal  privilege  upon, 
or  exact  a  statutory  dnty  from,  one  wbo  Is 
no  longer  subject  to  human  laws.  There 
was  undoubtedly,  then,  a  vacancy  in  tbe  of- 
flct)  at  tbe  beginning  of  Mr.  Colgan's  second 
term,  and  there  can  be  do  doubt,  since  the 
acting  Governor  lias  tbe  power  of  appoint- 
ment—Indeed,  it  is  not  couteeted— that  If  bis 
second  term  had  begun  before  tbe  second 
appointment  of  Mr.  Nye,  tbe  latter  is  now 
entitled  to  tbe  office.  That  brings  us  to  the 
most  serious  question  in  tbe  case,  which  is: 
2.  When  did  Mr.  Colgan's  second  term  be- 
gin? As  we  have  already  seen,  the  Constitu- 
tion prorldes  ttiat  tbe  tetm  of  c^Oce  of  the 
Controller  Is  the  same  as  that  of  the  (Sorem- 
or,  and  It  la  provided  that  the  latter  shall 
hold,  bis  office  fOnr  years  "f ran  and  after  tbe 
first  Monday  after  the  first  day  of  January 
sidwequent  to  bis  electl<m."  But  section  20 
of  article  20  provides  that:  "Elections  of 
tbe  officers  provided  for  by  this  Ctmstltution 
*  *  *  Shan  be  held  In  tbe  even-numbered 
years  next  before  the  expiration  of  their  re- 
Qwctive  terms.  The  terms  of  such  ofllcerB 
■hall  commence  on  the  first  Monday  after  the 
first  day  of  January  next  following  their 
dectlon."  Tbe  general  rule  Is,  no  doubt* 
that  a  term  "from  and  after  Monday"  be- 
gins on  Tuesday,  as  the  first  day  ia  excluded. 
But  the  phrase  does  not  have  an  absolute 
and  invariable  sense,  and  It  will  receive  an 
inclusive  or  exclusive  c<mstructlon,  accord- 
ing to  the  intention  with  which  It  is  used. 
This  IntCTtlon,  of  course,  we  are  to  ascertain 
by  an  examination  of  the  whole  instrument 
In  whldi  the  expression  Is  found,  seeking  to 
harmonize  and  give  effect  to  all  its  provi- 
sions. Saands  v.  Lyons,  18  Conn.  18 ;  Oatman 
T.  Walker,  8S  Me.  67.  "'From  and  after* 
have  no  certain  or  legal  meaning  that  can 
be  accepted  as  a  guide  under  all  circumstan- 
ces, but  it  la  generally  accented  as  a  rule 


that  they  exdnde  the  day  fran  which  tbe 
reckoning  Is  to  be  made;  and.  In  order  to 
avoid  the  application  of  It  as  a  rule  of  con- 
struction, there  must  be  something  in  the 
act,  or  tbe  result  of  a  literal  ai^lcatlon  ot 
the  words  to  the  subject  treated  by  It,  to 
Indicate  a  contrary  intent"    O'Connor  v. 
City  of  Fond  da  Lac;  109  Wis.'  253.  86  N.  W. 
327,  63  L.  R.  A.  831;  Parkinson  v.  Brandeu- 
burgh,  36  Minn.  294,  28  M.  W.  918,  60  Am. 
Rep.  326;  Leavenvrortta  Coal  Ca  v.  Barber, 
47  Kan.  29.  27  Pac.  114.    Another  rule  of 
construction  undoubtedly  Is,  as  suggested  by 
appellant,  tliat  "wb^  there  is  a  conflict  be- 
tween  a  general  and  special  provision  in  a 
Constitution,  the  special  provision  must  pre- 
vail in  reQ>ect  to  the  subject-matter  of  it" 
Warren  v.  Sbuman,  5  Tex.  442;  Martin  v. 
Election  CommisBioners,  126  Cal.  411,  58  Fac. 
932.    But,  after  all,  the  foregoing  are  only 
rules  or  guides  to  aid  In  the  determination 
of  the  intention  of  the  Constitution  makers. 
The  whole  Instrument  must  be  regarded. 
We  have  no  right  arbitrarily  to  reject  any 
provision.   We  should  seek  to  harmonize  Its 
various  sections  and,  if  possible,  give  eOTect 
to  all.   French  v.  Tescbemacber,  24  Cal.  53d; 
San  Diego  v.  Grannlss,  77  Cal.  611,  19  Pac 
875;  Gleasott  v.  Spray,  81  Cal.  217,  22  Pac. 
651,  15  Am.  St  Rep.  47.    Appellant's  argu* 
ment,  as  seen,  proceeds  upon  tbe  assumptltHii 
that  "from  and  after"  necessarily  excludes 
the  first  day,  and  therefore  there  Is  a  con- 
flict between  the  special  and  general  provi- 
sions.   The  more  reasonable  view.  In  our 
opinion,  is  that  the  phrase  was  used  In  tbe 
inclusive  sense,  as  equivalent  to  "on  and 
after,"  and  hence  there  is  no  special  provi- 
sion at  least,  aa  ajqilied  to  the  Controller 
and  therefore  no  conflict  as  to  when  his 
term  of  office  b^lns.    The  conBtmctton  of 
appellant  necessarily  leads  to  the  rejectlou 
of  said  later  section  20  of  artlde  20  as  an 
Interloper  without  any  function  to  perform. 
Tbe  conclusion  we  have  reached  gives  effect 
to  the  whole  instrument,  and  seems  to  be 
entirely  In  harmony  with  the  Intenti<m  of 
those  wbo  framed  it  Objection  is  made  to 
this  view  for  the  reason  that  the  Legislature 
meets  at  noon  on  the  flrst  Monday  to  can- 
vass the  returns  of  the  election  fi>r  Governor, 
and  be  Is  not  Instelled,  of  course,  until  after 
that  event  and  It  Is  claimed  that  bis  term 
could  not  begin  prior  to  noon  of  said  day. 
But  it  has  been  held  in  the  decisions  already 
(dted  that  tbe  term  may  and  sometimes  does 
begin  before  tbe  qnallflcatitni  of  the  one  elect- 
ed or  his  actual  incumbency  of  the  office, 
and  it  would  seem  competent  for  the  ConBtl- 
tntion  to  provide  that  the  term  of  the  Gov- 
ernor should  begin  at  a  date  prior  to  even 
tbe  formal  canvass  of  the  returns,  but  after 
his  actual  election.    Even  according  to  the 
contention  of  appellant  the  term  of  the  pres- 
ent Governor  b^an  one  day  before  he  quali- 
fied and  took  possession  of  the  office.  Bat 
aside  fDHu  the  foregoing,  1^  In  view  of  the 
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proTidoii  In  reference  to  the  canTasg  of  the 
retarns,  the  expreeslon  "from  and  after" 
most  be  hdd  to  convey  Ita  ordinary  significa- 
tion as  applied  to  the  beginning  of  the  term 
of  the  Governor,  there  is  no  such  reasoa 
for  so  coDstrulng  it  in  reference  to  the  office 
of  controller. 

The  Supreme  Conrt  has  determined — al- 
though in  a  sense  obiter — that  the  term  be- 
gins on*  and  not,  after,  Monday.  In  re  Stu- 
art, 53  Cal.  748.  it  Is  said:  "Who  are  the 
officers  provided  for  in  the  new  Constitution, 
and  whose  terms  of  oflSce  are,  by  the  ex- 
press commands  of  the  Constitution  Itself, 
to  commence  absolutely  on  the  first  Monday 
after  the  first  day  of  January  next  follow- 
ing their  election?  We  think  that  these 
are  not  municipal,  couuty,  or  township  offi- 
cers choaen  in  1879,  but  state  officers,  such 
as  Governor  and  the  other  officers  who  con- 
Btltnte  tlie  executive  d^rtment  of  the  state 
government"  In  Barton  v.  Kallocfa,  56  Gal. 
101,  it  is  declared  that  the  terms  of  these 
execntlve  state  officers  "are  fixed  at  four 
fears,  and  until  their  successors  are  elected 
and  qualified,  and  commence  on  the  first 
Monday  after  the  first  day  of  January."  In 
Merced  Bank  v.  Bosentha),  99  Cal.  44,  31 
Pac  8S0,  it  is  said:  "It  is  contended  that 
the  whole  term  must  be  after  Monday,  that 
the  use  of  either  word  'from'  or  'after*  would 
exdude  Monday,  and  by  using  both  words 
in  Intention  is  manifested  to  make  this  clear. 
*  •  *  To  sustain  this  position  numerous 
antboritiea  are  cited*  and  tt  the  qtiestion  de- 
pended  upon  this  language  alone,  I  thlnh  the 
position  of  respondoit  wotild  be  Impregnable; 
but  it  Is  not  the  only  provision  In  the  Gon- 
altntion  affecting  the  question."  The  said 
KctloQ  20  of  article  20  Is  then  quoted,  and 
the  court  proceeds:  "The  only  way  to  rec- 
oncile them  is  to  suppose,  as  no  doubt  the 
fact  wafi,  that  in  fixing  the  length  of  the 
term  tlie  attention  of  the  convration  was, 
fiot  distinctly  called  to  the  exact  date  of  the 
commencement,  but  the  last  section  was  in- 
tended to  perform  this  office,  and  to  provide 
Uiat  all  officers  of  the  state  should  take  of- 
fice on  tbeaame  day.  •  *  •  On  the  whole, 
even  If  it  must  be  concluded  that  section  6, 
art  6,  and  section  20,  art  20,  are  repugnant, 
tlie  latter  must  control." 

It  is  also  true  that  for  nearly  30  years — 
eince  the  adoption  of  the  Constitution — ail 
there  ocecntive  officers,  except  the  Governor 
and  Lieutenant  Governor,  have  been  Install- 
ed in  office  on  the  first  Monday  after  the 
first  day  of  January.  While  this  clrcum- 
itsDce  Is  not  controlling,  tt  Is,  as  held  by  the 
aotborttleB,  an  executive  and  contempora- 
aeons  constmction  of  the  Constitution  entltl* 
fd  to  great  weight  in  the  effort  to  ascertain 
tin  meaning  of  the  Instrument  Schell  v. 
Faucbe,  138  V.  S.  662,  11  Sup.  Ct.  876,  84 
L.  Ed.  1040;  Heath  v.  Wallace,  188  U.  S. 
562,  11  Snp^  Ct  380,  84  L.  Ed.  1063;  United 


States  V.  Alabama  R.  R.,  142  U.  S.  615,  12 
Sup.  Ct  306,  35  L.  Ed.  1134.  The  Judgment 
is  affirmed. 

We  concur:   CHIPMAN,  P,  J.;  HART,  J. 


PEOPLE  V.  GARNETT.    (Cr.  0&) 

(Court  of  Appeal,  First  District,  California. 
Oct.  7,  190&   Rehearing  Denied  by 
Supreme  Court  Dec.  S,  1908.) 

L  CaiUXNAL  I*AW  (I  1106*)— GONOLtTSIYEKBSa 
OF  DlETEBUINATION— DeBTBUCTION  09  TSAN- 

scEiPi^MoTiON  TO  SxaiKi  Oct  Substitu-i-- 

■D  TBANSCBIPT. 

On  appeal  in  a  criminal  prosecutioo,  the 
District  Court  of  Appeal  havliiK  suetained  a 
motion  of  the  Attorney  General  to  Bubstituta 
a  printed  copy  of  the  transcript  to  supply  the 
place  of  the  original  transcript  which  had  been 
destroyed,  such  court  will  not  entertain  a  mo- 
tion by  appellant  to  strike  the  snbstUuted  copy 
on  the  sole  ground  of  deficiencies  and  defects  in 
the  proof  of  the  correctness  of  the  sabstituted 
cop^  and  of  the  deatniction  of  the  original  tran- 
script, as  such  objection  should  have  been  made 
at  the  hearing  of  the  motion  for  gubstltntlon. 

[SJd.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  S  1106.*] 

2.  CsncinAi,  Lj^w  ft  1106*)— Supfltino  Dx- 

SIBOTBO  RXCOBD— POWEB  OF  COUBT. 

Hie  IMstTict  Goort  of  Appeal,  to  which  an 
appeal  in  a  criminal  case  has  be«i  transferred 
from  the  Supreme  Court,  has  jurisdiction  to 
make  an  order  in  accordance  with  the  act  re- 
lating to  the  restoration  of  court  records,  ap- 

? roved  June  16,  1906  (St.  Extra  Sesa.  1906,  p. 
3,  c  S5),  substituting  a  printed  copy  of  the 
transcript  In  place  of  the  original  transcript, 
which  was  destroyed  by  fire  before  the  appnsl 
was  transferred  from  the  Supreme  Court 

[Ed.  Note.— For  other  cases,  see  Otiminal 
Law,  Dec  Dig.  {  1106.*] 

3.  Criminal  Law  (I  701*)~TBiAir-CoNDUOT 

— GOUHSEL  rOB  ACOUBXD. 

Accused  was  represented  at  his  arraign- 
ment by  G.,  an  attorney  of  his  own  selection. 
On  the  calling  of  the  cafte,  G.  announced  to  the 
court  that  C,  another  attorney,  was  associated 
as  counsel  for  accused.  C.  conducted  the  trial 
almost  exclusively  without  objection  from  ac- 
cused, and,  on  conviction  of  accused,  perfected 
an  appeal.  Held,  that  accused  could  not  com* 
plain  that  he  was  not  represented  on  the  trial 
by  his  attorney  of  record,  since  Code  Civ.  Proc 
Sl  284,  286,  providing  for  the  substitution  of 
attorneys,  has  no  application  to  criminal  cases. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  I  1499;  Dec.  Dig.  |  701.*] 

4.  Ceiminal  Law  (f  1137*)— Appeai^Bsvibw 
— ^RlORT  TO  AiXBOB  EbBOB. 

Defendant  in  a  criminal  prosecution  could 
not  complain  on  appeal  that  the  attorn^  who 
represented  him  at  tne  trial,  and  who  perfected 
his  appeal,  was  not  his  attorney  of  record. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  3008;  Dec.  Dig.  {  11UT.«J 
6.  C^IUINAL  Law    (1  547*)— EVXDEROE— Bvx- 

DENCK  TAKIH  at  PBELnCZKABT  BUKZITA- 

TIOH. 

The  stenographer  who  took  the  evidence  of 
a  witness  at  a  i^reliminary  examination  testified 
that  he  transcribed  a  portion  of  the  notes  and 
dictated  a  portion  to  a  typewriter^  that  be  com- 
pared the  trancript  with  his  original  notes  and 
that  the  same  was  correct,  and  that  all  type- 
writing done  by  persons  other  than  himself  was 
done  under  his  dictation  and  in  his  presence. 


fm  vtlMT  cases  as*  ssbm  topla  and  section  NUHBBR  la  Dee.  *  Am.  Dlgi.  1M7  to  data.  *  Reporter  Indsxsii 


Digilized  by 


Google 


248 


98  PACXTIO  RBPOBTER. 


(CaL 


Held,  that  the  transcript  wai  admiuiible  in 
evidence  on  the  trial ;  the  witness  beinir  out  of 
the  state. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  1  1246 ;  Dec.  Die.  |  547.*] 
&  Cbuinal  La,w  (S  547*)— Bvidehci— Bvi- 

DENCB  TAEBIT  AT  PbBLIHINABT  KxAHINA- 
TION. 

The  prima  facie  effect  of  the  certificate  to 
a  tranaenpt  of  evidence  taken  at  a  preliminarr 
examination  was  not  impaired  by  the  fact  that 
the  stenographer  lo  transcribing  his  origiual 
notes  wrote  out  In  longhand  above  certain  of 
the  characters  which  were  obscure  and  pouling 
the  tzanalatlrai  of  sndi  cfaaract«rB,  where  it  u 
not  shown  that  nich  tzanslatica  was  not  cor- 
rect. 

[EU.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  I>ig.  |         ;  Dec.  Dig.  |  547.*] 

7.  Cbminal  Law  (§  1036*)— Appeal— Pbes- 
IKTAHOK  or  QUEffriORS  IN  Tbial  Coubt. 

A  contention  on  anwai  in  a  criminal  case 
that  a  transcript  of  the  evidence  of  a  witness 
given  at  the  preliminary  examination  was  in- 
admissible on  the  trial  because  defendant,  prior 
to  the  trial,  bad  procured  the  issuance  of  a  com- 
mission to  take  the  depositions  of  such  witness 
in  a  foreign  country,  will  not  be  reviewed  where 
that  objection  was  not  made  in  the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  2638;  Dec.  Dig.  i  1036.*] 

8.  CBiiaNAx,  Law  (S  1120*)— Affeai^Recobd 
— Mattebb  Pbesentbd  rOB  Review. 

Sacb  contention  will  not  be  reviewed  where 
the  fact  that  such  commission  was  issued  is 
not  shown  by  the  record,  except  by  a  copy  of 
certain  minutes  of  the  clerk  printed  in  the 
transcript,  wliieh  are  not  a  part  of  the  record. 

lEd.  Note.— For  other  cases,  aee  Criminal 
Law,  Cent.  Dig.  |  2831;  Dee.  Dig.  {  1120.*] 

8.  Cbiuinal  Law  (|  686*)— TbiaLt- Recep- 
tion or  Evidence— Stbikiho  Out  l^m- 

MOHT. 

In  a  prosecution  for  homicide,  the  trinl 
court  did  not  err  in  refusing  to  strike  out  an 
answer  in  the  deposition:  '^e  said:  'I  bRv*> 
shot  M.*  or  'M.  is  shot'  I  don't  know  which" 
—since  the  uncertaintpr  In  the  testimony  affected 
its  weight,  and  not  its  admissibility. 

[Ekl.  Note.— For  oth'er  cases,  see  Criminal 
Law,  Cent.  Dig.  S  1638;  Dec.  Dig.  i  686.*] 

10.  Homicide  (|  174')  —  Evidence  —  Subse- 
quent Conduct  or  Accused. 

In  a  prosecution  for  homicide,  testimony  of 
a  witness  who  was  present  at  the  shooting  that 
defendant  disabled  the  telephone  to  prevent  wit- 
ness from  telephoning  for  medical  assistance  for 
deceased  was  admissible  to  rebut  defendant's 
contention  that  the  shooting  was  accidental. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  i  368;   Dec.  Dig.  S  174.*] 

11.  WiTNESSBs  (8  388*)— IiiPEAcnHENT— Dep- 
ositions—Latino  Foundation. 

To  impeach  the  evidence  of  a  witness  con- 
tained in  a  deposition  by  showing  inconsistent 
statements,  a  proper  foundation  must  have  been 
laid,  as  required  by  Code  Civ.  Froc  S  20^,  in 
the  case  of  witnesses  examined  In  person  before 
the  court. 

[Ed.  Note.— For  other  cases,  aee  Wltnesaes, 
Cent  Dig.  »  1233 ;  Dee.  Dig.  f  388.*] 

12.  ObiuinaIi  Law  (S  822*)— Instbuotions- 
CoNffraucTion  as  a  Whole. 

In  a  prosecution  for  homicide,  defendant 
claimed  that  the  discharge  of  the  pistol  which 
caused  the  death  was  accidental.  The  court 
charged  that  if  the  jury  found  that  the  revolver 
was  discharged,  and  that  defendant  was  en- 
gaged in  the  commission  of  an  unlawful  act  at 
such  time,  he  will  not  be  relieved  from  respon- 


sibility for  any  result  which  might  follow  such 
discharge,  though  the  revolver  was  discharged 
accidentally.  Held,  that,  though  the  instruc- 
tion was  erroneous,  in  that  it  rendered  defend- 
ant responsible  for  the  accidental  discbarge  of 
the  pistol  when  engaged  in  an  unlawful  act,  re- 
gardless of  whether  <the  unlawful  act  had  any 
connection  with  the  diadiarge  other  than  in 
point  of  time,  it  was  not  ground  for  reversal, 
where  the  evidence  clearly  negatived  an  acci- 
dental shooting,  and  where  the  court  othem'ise 
gave  a  correct  instruction  <hi  the  theory  of  ac- 
cidetftal  shooting,  and  fully  instructed  on  the 
elements  applicable  to  the  case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  1980;  DecTDig.  |  822.*] 

13.  Cbiminaz.  Law  ({  1144*)— Appeaz^Rb* 

view  —  PBESUHFTIONS  —  FBB8EHCE  Or  AC- 
CUSED. 

Where  the  record  on  appeal  In  a  ciimlnal 
prosecution  shows  that  the  court  convened  at 
1:30  p.  m.,  at  which  time  defendant  was  pres- 
ent, end  that  the  jury  retired  at  3:40  p.  m.  and 
returned  into  court  at  8:4S  p.  m.  for  further 
instructions,  it  will  be  presumed,  in  the  absence 
of  a  showing  to  the  contrary  by  the  record,  that 
the  court  remained  in  session  awaiting  the  re- 
turn of  the  jury,  and  that  defendant  was  pres- 
ent when  the  further  instructions  were  given. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {  8027 ;  Dec.  Dig.  I  1144.*] 

14.  GBMiifAi.  Law  (|  1144*)— Appeal- Re- 
viBw— Pbebuvptions— Settleiceni  of  Bux 

OF  Exceptions. 

In  the  absence  of  an  affirmative  showing  to 
the  contrary  In  the  record  on  appeal  in  a  crim- 
inal prosecution,  it  will  be  pxesnmed  that  de- 
fendant received  notice  of  the  time  for  settle- 
ment of  the  bill  of  exceptions. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  8037;  Dec  Dig.  i  1144.*] 

15.  Cbiminai.  Law  (|  1127*)— Appeal— Ques- 
tions Pbesbnted  fob  Review— Settlement 
of  Bill  of  Exceptions— NECESsrrr  of  Mo- 
tion Raising  Objection. 

Defendant  in  a  criminal  prosecution  can- 
not complain  on  appeal  from  the  judgment 
and  from  the  denial  of  his  motion  for  new  trial 
that  he  received  no  notice  of  the  settlement  of 
the  bill  of  exceptions,  where  such  bill  was  nor 
settled  until  after  the  motion  for  a  new  trial 
had  been  made  and  denied,  and  the  judgment 
bad  been  rendered  and  the  appeal  taken. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  1127.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Wm.  P.  Lawlor, 
Judge. 

Alexander  O.  Garoett  was  ccmvlcted  of 
marder  In  the  second  degree^  and  appeals. 
Affirmed. 

W.  D.  Grady,  for  appellant  U.  S.  Webb. 
Att7.  Gea.,  for  the  Peopl& 

HALL,  J.  Appellant  was  charged  by  infor- 
mation filed  In  the  superior  court  of  the  city 
and  county  of  San  Francisco,  by  the  district 
attorney  of  said  city  and  county,  with  the 
crime  of  murder,  for  the  killing  of  one  J.  W. 
McClung  on  the  25th  day  of  November,  1903. 
Upon  his  trial  he  was  convicted  of  murder  in 
the  second  degree.  He  made  a  motion  for  an 
arrest  of  Judgment  and  also  a  motion  for  a 
new  trial.  Both  motions  were  denied,  and 
he  thereupon  appealed  from  the  judgment. 
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ud  ttm  the  order  denying  his  motion  for 
1  neir  trial,  to  tbe  Supreme  Court.  The  ap- 
peal was  taken  on  tbe  18th  day  of  October, 
19N,  wbleh  was  before  tbe  adoption  of  tbe 
uKodment  to  the  Oonstitntlon  providing  for 
^rict  courts  of  api>ea] ;  but  subsequently 
to  the  adoption  of  said  amendment,  to  wit. 
en  tbe  25th  day  of  May,  1907,  tbe  appeal 
ns  by  order  of  the  Supreme  Court  tranafer- 
ni  to  this  court. 

Before  taking  up  tbe  appeal  upon  its  mer- 
its, it  is  necessaiy  to  dispose  of  a  motion 
made  by  tbe  appellant  to  strike  from  tbe  files 
of  thie  court  the  copy  of  the  transcript  on 
ippeal  filed  in  this  court  as  a  substitute  for 
tbe  oTlglQal  transcript  filed  In  tbe  Supreme 
Court.  This  iwurt  on  tbe  28th  day  of  Octo- 
ber, 190T,  made  an  order  for  tbe  substitu- 
tion of  the  printed  copy  of  the  transcript  now 
ni  Die  In  tbls  court  In  place  of  tbe  original 
tnnscrlpt  which  had  Iberetofore,  to  wit,  on 
tbe  18th  day  of  April,  1906,  been  destroyed 
fire.  This  order  was  made  upon  motion  of 
tbe  Attorney  General,  after  due  notice  there- 
of Krred  on  the  appellant  personally,  on  his 
ittoniey  who  took  tbe  appeal,  and  upon  tbe 
ittom^  who  now  appears  for  him.  Our  rec- 
ords disclose  that  upon  the  bearli^  of  the 
nuitlon  to  restore  tbe  record  neither  one  of 
tbe  said  attorneys  appeared,  but  the  appel- 
lant vaa  present  In  person.  While  there  is 
a  si^estion  in  tbe  brief  of  appellant  of  tbe 
why  the  attorney  who  now  represents 
the  appellant  did  not  appear  upon  the  bear- 
tog  of  said  motion,  there  is  nothing  In  tbe 
Kcord  of  whicb  we  can  take  notice  excusing 
bfs  nonappearance.  Appellant  does  not,  In 
■nnNUt  of  bis  motion,  suggest  or  claim  that 
tbe  enbstltuted  transcript  Is  not  a  true  and 
wrect  copy  of  the  orlgliial,  nor  that  tbe 
^^elnal  was  not  In  fact  destroyed  by  tbe 
|%iiflaii7atlon  that  destroyed  tbe  offices,  rooms, 
lod  chambers  of  tbe  Supreme  Court,  of  this 
'^'>°rt  and  of  tbe  clerks  of  said  courts  on  the 
1^  day  of  April,  1906.  He,  however,  urges 
IB  a  reason  for  now  striking  from  the  files 
t^  SDbetituted  transcript  what  he  claims  to 
^  deficlenclea  and  defects  in  the  proof  of  tbe 
nrrectoess  of  the  substituted  oopy,  and  of 
^  destruction  of  the  original  transcript,  up- 
«  which  the  court  acted  in  making  the  order 
*f  nbstitntlon.  These  objections,  if  they 
any  merit,  should  have  been  presented 
« the  bearing  of  the  original  motion  for  refl- 
'waiion  of  the  record.  Not  having  been 
"ade  then,  and  do  excuse  for  not  then  mak- 
^  them  being  shown,  it  Is  now  too  late  to 
°i*ke  SDch  objections.  If  any  showing  were 
that  the  original  transcript  had  not 
destroyed,  or  that  the  substituted  tran- 
'"ipt  was  not  In  fact  a  true  copy  of  the 
^"^Slnal,  this  court  would  be  most  liberal  in 
^rtalnlng  a  motion  having  for  Its  object 
^  presenting  for  the  consideration  of  the 
^  a  correct  record  of  the  proceedings  to 
rerlewed  on  this  appeal.  But,  as  before 
'^ed.  appellant  does  not  sugg^  that  tbe 
Kbdtnted  transcript  Is  not  a  correct  copy 


of  tbe  original,  nor  that  tbe  original  was  not 
In  fact  destroyed.  Neither  has  the  defend- 
ant, although  be  Is  tbe  appellant  and  tbe  par- 
ty whose  duty  It  Is  primarily  to  present  to 
the  court  a  record  of  tbe  proceeding  to  be  re- 
viewed on  tbe  appeal,  taken  any  steps  to 
cause  a  restoration  of  tbe  destroyed  record, 
although  more  than  two  years  have  elapsed 
since  tbe  destruction  of  the  original  tran- 
script. It  Is  apparent  that  tbe  granting  of 
appellant's  motion,  upon  the  ground  now  be- 
ing considered,  will  serve  no  purpose  other 
than  a  further  delay  In  the  final  determina- 
tion of  this  case. 

Appellant  also  contends  that,  tbe  transcript 
having  l>een  destroyed  before  tbe  appeal  was 
transferred  to  this  court,  the  Supreme  Court 
alone  bad  jurisdiction  to  order  a  reatoratlou 
of  tbe  record.  No  authority  Is  cited  to  sup- 
port this  contention,  and  we  see  no  merit  in 
It  After  the  transfer  by  the  Supreme  Court 
to  this  court  of  the  appeal,  tbls  court  bad 
complete  Jurisdiction  thereover,  and  we  have 
no  doubt  was  tbe  proper  court  to  make  or- 
ders, under  the  provisions  of  the  act  relating 
to  tbe  restoration  of  court  records,  approved 
June  16,  1906  (St.  Extra  Sess.  1906,  p.  73,  c. 
6^,  for  tbe  restoration  of  the  record  on  ap- 
peal. The  motion  of  the  appellant  to  strike 
from  the  files  of  this  court  the  substituted 
transcript  Is  denied. 

Tbe  first  i>oInt  urged  by  appellant  for  a 
reversal  of  the  Judgment  and  order  Is  that 
George  D.  Collins,  who  represented  the  de- 
fendant at  tbe  trial,  was  not  the  attorney  of 
record  for  tbe  defendant  Tbe  record  dis- 
close that  at  the  arraignment  of  defendant 
on  January  11,  1904,  he  stated  that  W,  D. 
Grady  was  bis  counsel.  On  the  next  day, 
January  12,  1904,  upon  the  calling  of  the 
case,  W.  D.  Grady,  In  the  presence  of  defend- 
ant, announced  to  the  court  that  O.  D.  Col- 
lins was  associated  as  counsel  for  defendant. 
W.  D.  Grady  does  not  appear  to  have  partici- 
pated In  tbe  actual  trial  of  the  case,  but,  up- 
on the  calling  of  the  case  for  trial,  the  de- 
fendant was  present  with  George  D.  Collins, 
who  throughout  the  trial  appeared  and  acted 
as  attorney  for  defendant  without  objection, 
and  apparently  with  bis  full  consent.  Col- 
lins cross-examined  the  witnesses  of  tbe  prose- 
cutlou  and  examined  witnesses  on  behalf  of 
defendant,  and  made  objections  and  reserved 
exceptions  on  behalf  of  defendant  He  made 
tbe  motion  for  a  new  trial,  and  is  the  only 
attorney  who  signed  the  notice  of  appeal  now 
relied  on  by  defendant  No  formal  substitu- 
tion of  attorneys  in  conformity  to  sections  284 
and  285  of  the  Code  of  Civil  Procedure  ap- 
pears to  have  been  made,  but  these  sections 
have  no  application  to  a  criminal  case.  Ex 
parte  Clarke,  62  Cal.  490.  The  entire  argu- 
ment of  appellant  upon  the  point  Is  self-de- 
structive ;  for,  If  Mr.  Collins  was  -not  tbe  at- 
torney for  defendant,  there  Is  no  valid  appeal 
before  this  court.  It  is  perfectly  manifest 
that  appellant  was  represented  at  tbe  trial  by 
counsel  of  his  own  choosing,  and  cannot  now 
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be  heard  to  say  tbat  he  was  In  any  way  de- 
prived of  the  right  to  aK»ear  and  defend  in 
person  and  with  connBcl.  Const,  art.  1.  i  13. 

It  Is  next  urged  that  the  court  erred  in 
allowing  to  be  read  from  the  devoaition  of 
Dr.  SblelB,  tafc^  at  the  preliminary  exami- 
nation of  defendant,  statements  In  the  natnre 
of  "dying  declarations,"  made  by  J.  W.  Mc- 
QoDg.  A  careful  reading  of  the  record, 
however,  discloses  tbat  such  portion  of  the 
deposition  of  Dr.  Shiels  as  contained  any 
statement  of  McClung  In  the  natnre  of  a  "dy- 
ing declaration"  or  tbat  in  any  manner  re- 
ferred to  the  cause  of  his  death,  or  the  dr- 
cnmstances  nnder  which  he  received  the 
wound  from  which  he  subsequently  died,  was 
not  read  to  the  jury.  The  court  permitted  to 
be  read  to  the  court,  as  evidence  addressed 
to  the  court,  certain  statements  made  by  Me- 
Clung  to  Dr.  SMels  tbat  traded  to  prove 
whether  or  not  HcOlung  believed  that  bis 
death  was  then  imminoit  and  bad  abandimed 
all  hope,  but  the  record  does  not  discliMe 
that  any  evidence  was  read  tram  the  deposi- 
tion of  any  "dying  decluationa"  of  McClong, 
bat»  on  the  contrary,  it  quite  clearly  appears 
tbat  no  BWdi  erldrace  was  read;  for,  after 
reading  from  the  d^Kwltkoi  of  Dr.  Sblela,  a 
description  of  the  wounds  and  condition  of 
McClnng,  and  what  be,  the  witness,  stated 
to  McCIung  as  to  the  fatal  character  of  his 
wounds,  we  find  the  district  attorney  said: 
"There  I  stop ;  the  rest  not  being  brought  un- 
der the  rule  of  dying  declaration,  and  an  ob- 
jection will  be  proper."  It  is  not  contended 
that  the  proper  foundation  had  not  been  laid 
for  reading  the  deposition  of  Dr.  Shiels,  as 
an  absent  witness,  and,  as  shown  by  the  rec- 
ord, there  Is  no  merit  in  the  contention  that 
evidence  was  given  of  any  dying  declaration 
of  McClung, 

The  court  did  not  err  in  overruling  the  ob- 
jection to  reading  In  evidence  the  dei)OsItIon 
of  Elizabeth  W.  Colt,  taken  at  the  prelimi- 
nary examination  of  defendant  before  the  po- 
lice judge  who  held  defendant  to  answer.  No 
contention  Is  made  that,  the  stenographer 
who  took  down  the  evidence  and  proceedings 
was  not  regularly  appointed,  or  that  his  cer- 
tificate to  the  transcript  of  the  evidence  and 
proceedings  Is  not  in  proper  form,  nor  that 
it  was  not  sufficiently  shown  that  the  witness 
Mrs.  Colt  was  out  of  the  state  at  the  time  of 
the  trial.  The  certificate  of  the  stenographer 
in  form  complies  with  the  requirements  of 
the  statute.  This  seems  to  be  conceded  by 
appellant.  The  stenographer  testified  that  he 
I)erBonal]y  transcribed  a  portion  of  the  notes, 
and  dictated  a  portion  to  a  typewriter,  that 
he  had  compared  all  the  transcript  of  the  tes- 
timony of  MjB.  Colt  with  bis  original  notes, 
and  that  all  the  typewriting  that  was  done 
by  persons  other  than  himself  was  done  un- 
der his  dictation  and  in  his  presence,  and  the 
entire  transcript  of  the  testimony  of  Mrs. 
Coit  was  compared  by  him  with  bis  original 
notes  of  the  same,  and  that  It  was  correct 


The  showing  In  this  r^rd  fully  complied 
with  the  law  as  laid  down  in  People  v.  Buck- 
ley, 143  Cal.  375,  77  Pac.  169.  Neither  was 
the  prima  facie  eftect  of  tlie  certificate  that 
the  transcript  contained  a  correct  statement 
of  the  evidence  and  proceedings  overcome  by 
the  evidence  that  there  were  certain  words 
and  phrases  written  In  longhand  on  the  orlgi- 
nal  notes  by  the  stenographer  at  the  time  of 
the  transcription  thereof.  In  this  regard  the 
record  shows  that,  before  the  deposition  was 
read  In  evidence,  the  original  notes  were  pror 
duced,  end  the  stenographer  testified  that  a 
large  number  of  words  and  phrases  atq)ear- 
Ing  on  said  notes  were  written  by  him  there- 
on at  the  time  of  the  transcription  (type^ 
writing)  thereof,  but  he  further  teatlfled  that 
all  such  words  and  phrases  were  also  repre- 
smted  in  his  original  notes  taken  at  the  time 
the  witness  gave  her  testlmoiv.  Among  oth- 
er things  that  be  teatifled  on  this  matter,  he 
said:  "While  the  typewriter  was  present,  I 
would  read,  and  then  I  would  wdte  above 
it  anything  that  was  obscure  or  take  me  some 
little  time  to  pusale  oat,  and  I  would  make  a 
memorandum  as  shorthand  reporters  are  ac- 
customed to  do.  In  those  instances  tbat  I 
put  the  longhand  word  down  it  correctly  rq>- 
resrated  the  riiorthand  notes  that  I  made  at 
the  time  the  witnesses  gave  their  testimony." 
We  think  It  clear  from  the  evidence  of  the 
stenographer  that  tlie  words  written  en  the 
original  notes  by  him  at  the  time  of  the 
transcription  were  represented  by  the  original 
notes,  and  were  so  written  by  him  so  tbat  he 
could  the  more  readily  make  comparison  be- 
tween the  transcription  and  the  original 
notes.  We  find  notliing  in  this  testimony 
that  discredits  the  correctness  of  his  certifi- 
cate to  his  transcript  of  tlie  erldrace  read  in 
evidence. 

Neither  Is  there  anything  In  the  point  that 
the  deposition  of  Mrs.  Coit  should  not  have 
been  admitted  in  evidence  because  a  com- 
mission had  been  theretofore  Issued,  upon 
application  of  defendant,  to  take  the  depoti- 
tton  of  Mrs.  Colt,  upon  interrogatories,  at 
Paris,  France.  The  objection  that  was  made 
to  reading  in  evidence  the  deposition  of  Mrs. 
Coit  did  not  point  to  any  such  ground  of  ob- 
jection. The  fact  that  such  a  commission 
had  Issued  does  not  appear  from  the  bill  of 
exceptions,  nor  was  the  attention  of  the  court 
at  the  trial  called  to  the  fact  tbat  any  such 
commission  had  been  Issued,  or  that  defend- 
ant desired  to  introduce  the  deposition  of 
Mrs.  Colt  taken  at  Paris;  but,  on  the  con- 
trary, the  bill  of  exceptions  shows  that  at 
the  calling  of  the  case  for  trial  both  parties 
answered  ready.  Indeed,  the  fact  tbat  such 
a  commission  had  issued  only  appears  by  a 
copy  of  certain  minutes  of  the  clerk  printed 
in  the  transcript,  but  forming  no  part  of  the 
record  of  the  action  (Pen.  Code,  {  1207),  and 
therefore  not  properly  before  us.  In  what 
we  have  just  said  we  do  not  wish  to  be  un- 
derstood as  conceding  ttutt  the  taking  of  a 
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■nbtqnent  Jtporithm  onder  a  coanmlaBiofl 
would  render  Inadmlasible  a  d^>OBitl<m  taken 
at  the  preliminary  examination  where  the 
wltuen  la  absent  tram  the  state  at  the  tinw 
of  the  trlaL  ^Hie  point  does  not  pn^rlj 
arise  upon  the  record  before  ns.  The  court 
did  not  err  In  refnfOnff  to  strike  out  the 
answer  In  the  deposition  of  Mrs.  Coit:  "He 
said,  'I  baye  shot  McCAnng*,  or  'McClxing  la 
afaot.'  I  dcmt  know  which.**  The  oncer- 
talnty  la  her  testimony  affected  its  weight. 
Init  not  its  admissibility.  The  coort  did  not 
err  in  admitting  the  testimony  of  Mrs.  Colt 
that  taided  to  abow  that  defendant  disabled 
the  telepb<HW  connected  with  her  apartmrats 
Immediately  or  rery  shortly  after  the  shoot- 
ing of  UcOong,  and  after  she  had  attempted 
to  tele^K»e  for  a  doctor,  but  had  been  pre- 
Tcnted  defendant  Tbia  eTidence  tended 
to  proTe  that  the  shooting  of  McChmg  by 
defendant  was  not  accidental,  as  defendant 
claimed,  hot  was  prompted  by  malice:  It 
tended  to  show  that  after  McClong  waa 
wonnded,  and  manifestly  in  great  need  of 
Immediate  medical  assistance,  defmdant  did 
an  act  which  tended  to  cause  delay  in  get- 
ting BDCh  aaslstance.  Such  conduct  was  In- 
craalatoit  with  hia  defense  that  the  aboot- 
inc  of  McGinns  vu  acddoital,  and  for  that 
reaatm  was  pertlnoit  and  material.  People 
▼.  Crals.  lU  Cat  467,  44  Pac.  186. 

The  court  sustained  the  objection  of  the 
district  attorney  to  qaflstl<nui  pot  to  the 
witneoB  George  N.  Martin  for  the  purpose 
oi  sbowtaw  Oat  Mn.  Oolt  had  made  state- 
ments to  him  Incon^stent  with  tb»  eridence 
read  from  her  deposition.  There  waa  no  er- 
ror In  tUa.  No  foondatkm  had  bem  laid  for 
the  ImpeadmieDt  at  Mrs.  Colt  as  required 
section  2062,  Code  Clr.  Fro&  The  fact  that 
her  teatbnooy  waa  read  from  bar  deposition 
taken  at  the  preliminary  examination  does 
not  alter  the  rule.  People  t.  Oompton,  132 
CaL  4S4,  94  Pac.  849;  People  t.  Witty,  1S8 
CaL  S76,  72  Paa  177;  Petqile  t.  Fambroke, 
6  CaL  App.  Rep.  688,  02  Pac  OSS. 

For  the  same  reaaon  the  court  properly 
sostained  the  objection  of  the  district  at- 
torney to  tbe  reading  in  eridence  of  the  tes- 
timony given  1^  Mrs.  Goit  at  the  conmer's 
inquest.  No  foundation  had  been  laid  there- 
for aa  required  lij  tbe  lectlMi  of  tbe  Code 
abore  refwred  to. 

Imt  nrgea  flut  flie  evidence  "la  in- 
■nfficloit  to  establish  tbe  crime  cS  tatuder 
in  tbib  second  d^reek  inasmuch  aa  there  la 
a  total  lack  of  evidence  to  eatabllsb  malice 
aforetbooght,  exprcea  m  ImpUed.**  With 
this  contention  we  cannot  agree.  It  Is  suffi- 
cient to  say  that,  although  defendant  claimed 
that  the  shooting  waa  accidental,  the  evi- 
dence waa  amply  sufficient  to  Justify  the  con- 
dnsiai  that  It  waa  IntentloDal.  And,  If  It 
waa  lntentl<mid.  It  certainly  mu,  onder  the 
evidence  disclosed  In  the  record,  without  any 
■■cmrtderable  provocation."  Under  audi  tix- 
cumstancea  malice  la  implied.  Bn.  Code, 
I188L 
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Appelant  In  his  brief  attaite  hot  mm  In- 
struction, aa  foUowa:  "If  you  find  to  a  moral 
certainty  and  beyond  a  reasonable  doubt  that 
the  revolver  Introduced  In  evidence  in  this 
case  was  discharged  at  the  time  mentioned, 
and  that  the  defendant  was  engaged  In  the 
commission  of  an  unlawful  act  at  such  time, 
then  as  a  matter  of  law  he  will  not  be  re- 
lieved from  responsibility  for  any  result 
which  may  have  followed  such  discharge, 
even  though  such  reTolver  was  at  such  time 
discharged  accidentally.**  This  tnatmctlon 
Is  not  a  dear  and  correct  atatemrat  of  any 
principle  concnnlng  the  law  of  bnniclde. 
It  Ignores  the  question  as  to  whether  or 
not  the  discharge  of  tbe  pistol  was  caused 
by  an  unlawful  act  of  dtfendant  Under  thia 
Instruction,  def^idant  would  not  be  relieved 
of  responsibility  for  results  from  the  acci- 
dental discharge  of  the  pistol.  If  It  wec«  ac- 
cidentally discharged,  at  the  time  he  was 
engaged  In  doing  an  unlawful  act,  regardless 
-  of  wbether  or  not  the  unlawful  act  had  any 
connection  with  the  dlsdiarge  other  than  In 
point  of  time.  The  Instruction  should  not 
have  be^  given.  It  la  Inaccurate,  to  say 
the  least,  aa  a  atatemrat  of  any  principle  ot 
the  law  of  homlfdde.  Xet  It  does  not  neces- 
sarily follow  that  any  prejudicial  error  waa 
committed  In  tbe  giving  <]t  this  Instruction 
when  the  oitlre  charge  of  the  court  Is  con- 
sidered, as  w^  aa  the  atatoa  of  the  evi- 
deuce.  According  to  all  the  evidence.  In- 
dnding  tbat  given  by  the  defendant  hiniself, 
tbe  platol  waa  drawn  by  bimaelf.  and  was 
discharged  while  la  bis  band  and  while  be 
waa  engaged  In  a  atmgi^  with  McOung. 
About  these  facta  there  was  no  dispute,  but 
the  defendant  teatlfled  that  be  did  not  in- 
teitlonally  dlsdiarge  the  pistol,  but  that 
the  same  waa  accidentally  discharged  while 
be  and  Mcdnng  wwe  atniggllDg  together. 

It  will  be  obaerved  tbat  In  tbla  inatmctloi 
tbe  court  does  not  tell  tbe  Jury  that  under 
the  drcomatancea  Indicated  in  the  Inatmetlon 
any  verdict  of  guilty  should  be  returned. 
But,  on  the  contrary,  the  court  at  tbe  ro- 
quest  of  the  dtfendant  Instructed  the  Jury 
"that;  If  joa  believe  from  tbe  evld«ice  before 
yon  that  the  deceased  waa  killed  from  the 
acddoital  dlacbarge  of  tbe  revolver  In  evi- 
dence here,  your  verdict  must  be  that  the 
defendant  la  not  guilty.  If  yon  have  a  rea- 
sonaUe  doubt  upm  the  subject,  you  muat 
give  the  defendant  the  benefit  of  the  doubt, 
and  return  a  verdict  that  he  la  not  guilty." 
In  tbe  face  of  thla  clear  and  explicit  Instruc- 
tion, calling  for  a  verdict  of  not  guilty  If 
deceased  was  kUled  by  the  accidental  dis- 
charge of  the  plat(^  It  Is  Impossible  to  be- 
lieve that  tbe  Jury  could  have  beoi  misled 
to  the  prejudice  of  defendant  1^  the  vague 
and  practically  meanlngleaa  statement  of  the 
first  Instruction.  People  v.  Lee  Bare  Bo, 
72  Oal.  628,  14  Pac.  310:  In  other  parts  of 
its  charge  Om  court  gave  full  and  complete 
Instructions  aa  to  what  constitutes  murder, 
both  of  the  first  and  aeccmd  degree,  and  a  full 
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and  accurate  statement  of  wliat  conatltntea 
manBlanghter,  both  rolnntaiy  and  Involun- 
tary. After  giving  the  definition  of  mur- 
der according  to  section  187  of  the  Penal 
Code,  the  court  fully  and  correctly  stated 
the  requisites  for  murder  of  the  first  degree 
as  given  In  section  189,  Pen.  Code,  followed 
by  the  statement  that  all  other  kinds  of  mur- 
der are  of  the  second  d^ree.  The  court  then 
charged  the  Jury  that,  in  murder  of  the  sec- 
ond d^ree,  "the  act  of  kllllDg  must  be  com- 
mitted with  a  felonious  purpose  and  accom- 
plished by  felonious  means."  The  instruc- 
tlouB  as  a  whole,  especially  touching  the  kill- 
ing by  the  accidental  discharge  of  the  pistol, 
were  quite  as  favorable  to  defendant  as  the 
law  would  permit.  Under  such  circumstan- 
ces, a  verdict  of  guilty  should  not  be  set 
aside  because  of  too  general  statements  con- 
tained In  a  vague  and  meaningless  Instruc- 
tion such  as  is  here  attacked.  People  v.  Tom- 
llnson,  60  Cal.  344,  6  Pac.  509;  People  v. 
Lee  Sare  Bo,  73  Cal.  623,  14  Pac.  310 ;  Peo- 
ple V.  Ah  Jake,  91  Cal.  98,  27  Pac.  595 ;  Peo- 
ple V.  Leonard,  106  Cal.  302,  39  Pac.  817; 
People  V.  Weber,  149  Cal.  325,  86  Pac.  671. 

The  attorney  for  appellant  contends  that 
the  record  shows  that  the  court  gave  some 
instructions  to  the  Jury  in  the  absence  of  de- 
fendant  and  his  counsel.  In  this  we  think 
counsel,  who  is  not  the  attorney  who  repre- 
sented defendant  in  the  trial  court,  is  In  er- 
ror. The  "minutes  of  the  trial,"  which  are 
a  part  of  the  record  (Pen.  Code,  {  1207),  show 
that  the  court  convened  on  Wednesday,  Au- 
gust 31,  1904,  and  that  the  Judge  and  other 
officers  of  the  court,  the  defendant  and  coun- 
sel for  all  the  parties,  were  present.  After 
argum«it  by  the  attorney  for  defendant,  the 
court  took  a  recess  until  1:30  p.  m.  of  the 
same  day.  At  1:30  p.  m.  court  convened, 
and  the  trial  of  the  cause  was  resumed; 
"the  defendant  and  all  the  parties  being  pres- 
ent as  heretofore."  The  minutes  of  the  trial 
under  this  date  further  show  that  after  the 
closing  of  the  arguments  the  court  charged 
the  jury,  and  they  retired  to  deliberate  on 
their  verdict  at  8:40  p.  m.,  and  subsequently, 
at  9:45  p.  m.,  returned  Into  court,  and  de- 
sired further  instructions,  which  the  court 
gave  and  which  were  taken  down  at  the  time 
by  the  dfflclal  reporter,  "counsel  for  the  re- 
spective parties  expressly  waiving  written  In- 
structions." It  is  these  instructions  that 
counsel  now  claim  the  record  shows  were 
given  In  the  absence  of  the  defendant  and  his 
counsel.  But  we  think  the  "minutes  of  the 
trial"  show  otherwise,  for  from  these  min- 
utes it  appears  that  at  the  convening  of  the 
<K>urt  at  1:30  p.  m.  of  August  31,  1904,  all 
parties  were  present,  and  It  does  not  appear 
that  the  court  took  any  recess  after  the  Jury 
first  retired  until  they  returned  at  9:46  p.  m. 
for  further  instructions.  The  court  apparent- 
ly remained  in  session  waiting  for  the  re* 
tnm  of  the  Jury.   The  record  showing  that 


defendant  and  hts  counsel  were  present  at 
the  convening  of  the  court  at  1:30  p.  m.,  we 
cannot  assume  that  they  absented  themsdves 
thereafter  during  what  on  the  record  appears 
to  have  been  a  continuous  session,  wlttaout; 
an  afilrmatlve  showing  to  that  effect 

Appellant  also  urges  that  notice  was  not 
^ven  to  counsel  of  defendant  of  the  time 
when  the  Judge  would  settle  the  bill  of  ex- 
ceptions. The  record,  however,  does  not  af- 
firmatively show  that  such  notice  was  not 
given,  or  that  counsel  for  defendant  was  not 
present.  In  the  absence  of  a  showing  to 
the  contrary,  we  must  presume  that  the  bill 
was  properly  settled.  People  v.  Ye  Foo,  4 
Cal.  App.  743,  89  Pac.  450.  Purthermofe, 
the  Insularity  complained  of  is  not  a 
ground  for  a  new  trial  or  for  reversing  the 
Judgment.  The  bill  of  exceptions  was  pre- 
sented for  settlement  several  months  after 
the  motion  for  a  new  trial  had  been  made 
and  denied,  and  the  Judgment  rendered  and 
the  appeal  taken  from  both  Judgment  and 
order.  The  settlement  of  the  bill  of  excep- 
tions occurred  more  tlian  a  year  after  the 
taking  of  this  appeal.  Manifestly  any  Ir- 
regularities that  occurred  In  the  settlement 
of  such  bill  could  not  have  been  reviewed  on 
the  motion  for  a  new  trial,  and  cannot  be 
reviewed  on  the  appeal  from  the  order  deny- 
ing such  motlcm  or  on  the  appeal  from  such 
Judgment. 

Some  other  exertions  concerning  the  rul- 
ings of  the  court  upon  the  admission  of  evi- 
dence have  been  called  to  our  attention,  but 
none  of  them  are  of  sufficient  Importance  to 
require  discussion. 

We  are  satisfied  that  no  error  prejudlcal 
to  any  substantial  right  of  the  defendant  has 
been  committed  by  the  trial  court. 

The  Judgment  and  order  are  affirmed. 


We  concur: 
OAN,  J. 


COOPER.  P.  J.;  KESRI. 


WARDEN  V.  BROOMB  et  a!.    (Clv.  509.) 

(Court  of  Appeal,  Second  District,  California. 
Oct  6,  1908.    Rehearing  Denied  by  Su- 
preme Court  Dec.  4,  1908.) 

1.  Tasatiom  (8630*)— Tax  Sales— VAUDirr— 
Delinquent  List—Publication. 

The  publication  of  a  dellDquent  list  settins 
forth  therein  the  amount  due  for  taxes,  penal- 
ties, and  costs,  as  required  by  Pol.  Code,  S  3764, 
is  a  prerequisite  of  a  valid  sale  to  the  state  on 
the  day  and  hour  fixed  in  the  notice  of  sale  at- 
tached to  such  delinquent  list 

[Bd.  Note. — ^For  other  cases,  see  II^zatioiL, 
Cent  Dig.  {  1283 ;  Dec  Dig.  {  63a*] 

2.  Taxation  (J  630*)  — Tax  Sales  — Dbuit- 
QUENT  List  —  Publication  —  Bbbob  iic 

Amount. 

Pol.  Code,  i  3764,  requires  the  publication, 
of  a  delinquent  list  containing  the  names  of  th« 
persona  and  a  description  of  the  property  an  4 
the  amount  of  taxes,  penalties,  and  costs,  and 
section  3765  requires  the  collector  to  publisla. 
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vitfa  the  dellnqueat  llct  a  notice  that  the  prop- 
«Ttr  will  be  Bold,  etc.  HeU,  that  wheie  a  de- 
Imqnent  list  otberwlse  correct  stated  that  the 
taxes,  penalties,  and  costs  against  the  property 
in  controversy  was  $19.90,  when  the  correct 
amoDQt  was  $19.40.  for  which  the  property  was 
in  fact  sold  to  the  atate,  the  sale  was  void. 

tEd.  Note.— For  other  cases,  see  Taxation, 
Gent.  Diff.  f  1288;  Dee.  Die.  i  680.*] 

8l  Taxation  rt  773*)— Tax  Dniw— Conoltt- 

SITENE8S  —  JtTBISDIOTIOnAI,  DBFECTS— "Ali 

Other  Pbooeedinos." 

Pol.  Code,  {  3787,  makes  a  tax  deed  con- 
ehisive  evidence  of  the  regnlarity  of  all  other 
proceeding  than  those  enumerated  In  section 
3786  as  to  which  the  deed  is  prima  facie  evi- 
dence only.  The  publication  of  a  delinqaent 
list  specified  in  section  3761,  together  with  the 
notice  of  sale  designated  in  section  8765,  and 
fixing  the  day  and  hoar  of  sale  required  by  sec- 
tion 3767,  are  not  amcHtg  the  matters  enumerat- 
ed in  section  3786,  as  to  which  the  deed  is  prima 
,  facie  evidence.  Held,  that  the  phrase  "all  other 
proceeding^"  did  not  include  the  omission  of  a 
jnriadictional  prerequisite  to  a  valid  sale,  and 
that  a  tax  d^  was  therefore  not  conclusive 
that  the  dellnqnent  list  and  pnblished  notice 
stated  the  correct  amount  of  taxes,  itenaltieSt 
and  costs  due. 

TEd.  Note.— For  other  cases,  see  Taxation, 
C*nt.  Dig.  S  1541;  Dec.  Dig.  i  773.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1.  p.  33&] 

Appeal  from  Snperlor  Goort,  Los  Angeles 
Ooimty;  Waldo  M.  York.  Judge. 

Action  by  Julia  P.  Warden  against  Francis 
Broome  and  others.  Judgment  for  defend- 
ants, and  plalntut  aK)eal8.  Affirmed. 

George  H.  Moore,  for  appellant  F.  B. 
Davis  and  J.  W.  Cochran,  for  respondents. 

SHAW,  J.  Plaintiff  appeals  from  judg- 
ment in  an  action  to  quiet  title. 

Defendants'  title  to  the  property  was  de- 
rived from  one  George  P.  Badger,  who  In 
the  year  1884  was  the  owner  thereof.  Badg- 
er failed  to  pay  the  state  and  county  tax 
levied  upon  the  property  for  the  year  1894, 
whereupon  proceedings  were  had  and  taken 
which  on  July  6,  1900,  resulted  in  a  deed  of 
the  property  to  the  state,  made  by  the  tax 
collector  pursuant  to  the  provisions  of  sec- 
tion 3785  of  the  Political  Code.  On  March 
15,  1901,  the  state  conveyed  the  property  to 
ptaimifTs  grantor.  Plaintiff's  title,  therefore, 
depends  apon  the  validity  of  the  tax  proceed- 
iass  under  and  by  virtue  of  which  the  state 
acquired  the  property.  The  law  (section 
37&4.  PoL  Code)  contains  a  provision  requir- 
ing the  tax  collector  on  or  before  June  6th 
to  publish  a  delinquent  list,  which  list  "must 
WDtaIn  the  names  of  the  persons  and  a  de- 
Bcriptlon  of  the  property  delinquent,  and  the 
amount  of  taxes,  penalties,  aqd  costs  due, 
opposite  each  name  and  description";  and 
■tctlon  3765  of  said  Code  provides  that  "the 
tax  collector  must  append  and  publish  with 
the  delinquent  list  a  notice  that  unless  the 
taxes  delinqaent,  together  with  the  costs  and 
pemltles,  are  paid,  the  real  property  upon 
vhJcb  SQCb  taxes  are  a  Hen  will  be  sold," 


which  "publication  (Pol.  Code,  f  3767)  must 
designate  the  day  and  hour  when  the  prop- 
erty will,  by  operation  of  law,  be  sold  to  the 
state,"  etc.  The  notice  under  which  the 
property  was  sold  to  the  state  was  In  full 
compliance  with  the  provisions  of  the  three 
sections  of  the  Political  Code  above  referred 
to,  except  that  there  was  an  erroneous  state- 
ment contained  In  the  delinquent  list  In  that 
the  amount  of  taxes,  penalties,  and  costs  set 
opposite  the  name  of  said  George  P.  Badger 
as  being  due  on  account  of  said  taxes,  penal- 
tlee,  and  costs  was  $19.90,  Instead  of  the  cor- 
rect amount  of  $19.40.  and  for  which  the 
property  was  in  fact  sold  to  the  state.  The 
trial  court  held  the  deed  to  the  atate  under 
which  plaintiff  deralgned  title  invalid  and 
gave  Judgment  for  defendants,  from  wbldi 
plalnUfl  appeals  upon  a  bill  (tf  exertions. 

Appellant  contrads*  first,  that  the  deed  to 
the  state  la  mncluslTe  evidence  (except  as 
against  actual  frau^  of  the  due  and  regular 
publication  of  the  dellnqnent  list  (section 
87S7,  Pol.  Code);  and,  second,  that,  if  not 
conclusive,  the  error  of  SO  cents  in  the 
amount  alleged  to  be  due  In  the  delinquent 
list  as  publlsbed  cannot  invalidate  the  deed, 
Inaamvcb  as  the  property  was  In  fact  sold 
for  the  correct  amount.  The  publication  of 
the  delinquent  list,  setting  forth  therein  the 
amount  due  for  taxes,  penalties,  and  costs, 
is  a  prerequisite  of  a  valid  sale  to  the  state 
on  the  day  and  hour  fixed  In  the  notice  of 
sale  attached  to  such  delinquent  list.  Since 
It  Is  a  statutory  requirement,  we  cannot  give 
leas  weight  to  Its  Importance'  than  to  other 
provisions  contained  In  said  section  which  re- 
quire a  description  of  the  property  and  the 
name  of  the  owner.  Fox  v.  Wright,  152  Cal. 
59,  91  Pac.  1005;  EUlB  v.  Wltmer,  134  Cal. 
249,  68  Pac.  301 ;  Davis  v.  Improvement  Co., 
137  Cal.  245.  70  Pac.  15.  The  delinquent  Hat 
as  published  did  not  state  the  amount  at  tax- 
penalties,  and  costs,  but  stated  a  wholly 
different  amount.  With  reference  to  an  er- 
ror In  the  advertisement  of  82  cents  In  ex- 
cess of  the  amount  actually  due,  and  where 
the  property  was  sold,  as  In  the  case  at  bar, 
for  the  correct  sum,  the  Supreme  Court  of 
Massachusetts  says:  "To  comply  with  the 
statute  the  exact  amount  must  be  given.  A 
deviation,  however  small,  is  fatal,  because  a 
rule  of  law  cannot  be  made  to  fluctuate  ac- 
cording to  the  degree  or  extent  of  its  viola- 
tion." Alexander  v.  Pitts,  61  Mass.  503.  The 
provisions  of  said  section  3764  as  to  what  the 
publication  of  the  delinquent  list  shall  con- 
tain are  a  part  of  the  notice  of  sale.  Ellis  v. 
Wltmer,  supra;  Fox  v.  Wright,  supra.  It  Is 
Immaterial  that  the  property  was  sold  to  the 
atate  for  the  correct  amount.  This  result 
might  have  been  accomplished  equally  well 
in  the  absence  of  any  advertisement  of  the 
amount  due.  The  effect  of  the  proceeding  Is 
to  divest  the  owner  of  hia  tltie  by  virtue  of 
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statutory  proceedings.  In  iiicb  proceedings 
the  proTlsiona  of  the  statute  should  be  strlct- 
iy  followed.  WashlngtCHi  t.  Pratt,  8  Wheat 
(U.  S.)  681,  S  L.  Ed.  714;  Simmons  t.  McCar- 
thy, 118  Cal.  622,  60  Pac.  761 ;  BlackweU  cm 
Tex  Titles,  {  424;  2  Cooley  on  Taxation,  p. 
834.  A  sale  Of  property  made  for  an  excess 
as  much  as  the  smallest  fractional  coin  an- 
thorlzed  by  law  la  Told.  TreadweU  v.  Patter- 
son, 61  Cal.  637.  In  Sblpman  t.  Forbes,  97 
Cal.  672,  32  Pac  699.  It  Is  said:  "In  pro- 
ceedings where  the  property  of  a  citizen  Is 
to  be  taken,  every  requirement  of  the  statute 
having  the  least  semblance  of  benefit  to  the 
owner  must  be  compiled  with."  The  object 
of  the  Legislature  In  enacting  the  provision 
under  consideration  was  to  give  notice  of  the 
amount  due  to  those  who  were  delinquent, 
and  wbo,  upon  tiielr  attention  being  called 
to  the  fact,  might  respond  by  payment.  The 
notice  vas,  In  tact,  a  demand  for  payment 
of  an  excesslTe  amount,  with  the  alternative 
that,  unless  paid,  the  land  would  be  sold. 
Clearly  the  provision  is  a  ben^dal  one  to 
the  propertr  owner.  We  perceive  no  reasm 
why  the  same  rule  annwmced  in  the  Tread- 
will  Case  as  aroUcable  to  sales  for  an  ezce»> 
slTe  amount  should,  not  be  likewise  applied  to 
a  statement  of  an  ezoesslm  amount^publisbed 
in  the  dellnquant  list  Why  slionld  not  a 
strict  compliance  with  this  regulation  be  as 
OMentlal  to  the  legal  transfer  of  an  estate 
In  tax  proceedings  as  compliance  with  a  re- 
quirement for  the  obiwvanee  of  prescribed 
fonnalltles  in  the  traosfw  cC  title  between 
individuals?  Conceding  that  the  published 
notice  did  not  in  fact  comply  with  the  stat- 
ute, aiq^ellutt  insist*  that  the  deed  to  the 
state,  which  waa  introduced  tat  evidence,  is 
its  recitals  mi^  condnsiTe  evidawe  of 
compliance  thmwltb.  Seetlon  8787,  Ftd. 
Code. 

Sectkm  3787  of  ttie  Political  Code  in  ax- 
press  terms  makes  the  deed  conclusive  evi- 
dence of  the  regularity  of  other  proceedings 
than  those  enumerated  In  sectlm  8786  of  the 
Fidltlcal  Code,  as  to  which  the  deed  is  made 
prima  focle  evidence.  I'he  publishing  of  the 
delinquent  list  containing  the  matters  sped- 
fled  in  said  section  8764,  together  with  the 
notice  of  sale  designated  in  section  376S,  and 
fixing  the  day  and  hour  of  sale  required  by 
section  8767,  are  not  among  the  matters  enu- 
merated in  section  8786,  as  to  the  correctness 
of  which  the  deed  is  prima  &cle  evidence. 
According  to  app^nt'a  contention,  these  re- 
quiranoits  fall  within  the  phrase,  "an  other 
proceedings'*  referred  to  in  section  8787  In 
proof  of  the  regularity  of  which  the  deed  Is 
made  conclusive  evidence.  In  the  recent  case 
at  Fox  T.  Wright,  162  Cal.  09.  91  Pac.  1005. 
wherein  It  was  claimed  that  the  notice  of 
sale  of  the  property  acquired  in  the  tax  pro- 
ceedings (section  3887,  Pol.  Code)  was  defect- 
ive, in  that  It  did  not  set  forth  the  name 
of  the  ddinquent  owner,  the  court  says: 


"But,  upon  the  other  hand,  since  the  owner 
had  received  due  notice  by  publication  of 
the  fact  that  his  taxes  were  delinquent  and 
the  property  had  been  (would  be)  sold  to  the 
state  for  such  delinquency,  it  waa  not  neces- 
sary to  the  validity  of  the  proceedings  that 
any  notice  ct  the  Intended  sale  by  the  state 
should  be  given  to  blm  at  all."  And,  again, 
in  discussing  another  phase  of  this  case,  the 
court  says:  "The  owner  of  the  property  who 
has  permitted  his  taxes  to  become  delinquent 
receives  notice  that,  unless  the  taxes  be  paid 
by  a  given  date,  his  land  will  be  sold  to  the 
state."  The  notice  published  for  the  reasons 
heretofore  assigned  was  unauthorized,  and 
therefore  constituted  no  notice.  The  only  no- 
tice to  the  owner  which  could  constitute  due 
process,  and  under  which  he  could  be  depriv- 
ed of  his  property,  is  that  which  tbe.L^lsla-  * 
ture  has  designated  in  sections  3704,  8765  and 
3767  of  the  Political  Code.  As  this  is  the  on. 
ly  notice  required  as  a  condition  at  trans- 
ferring the  owner's  title  to  the  states,  it  f<A- 
lows  that  tlie  giving  of  it  In  the  msnner  pre- 
scribed by  the  liCgisIature  must  be  regarded 
as  a  Jurisdictional  prerequisite  to  the  making 
of  a  valid  sale,  as  to  which  the  deed  is  not 
amcluslTe.   As  to  the  perfbmumce  tit  non- 
essentials—those  things  which  the  Legisla- 
ture might  in  the  first  Instance  have  dis- 
pensed with  without  affecting  the  validity  of 
the  proceeding — It  may  make  the  deed  concln- 
al-n  evidenoe,  but  npt  as  to  the  poformancse 
of  those  acts  necessary  to  emtet  Jurisdiction. 
"Tba  Legislature  cannot  deprive  one  of  hla 
property  hy  ntaklng  his  adTersaT7*s  dalm  to 
It,  whatever  that  claim  may  be,  coodnslve  of 
its  own  Talldit7,  and  it  cannot,  thotfwe, 
make  the  tax  deed  conclusive  evidence  of  tbe 
holder's  title  to  the  land.**   Harx  v.  Han- 
thom,  148  n.  8.  172,  18  Sup.  Gt  608,  87 
Ed.  410 ;  Cool^  Ml  TBxati<m,  p.  1010 ;  Black- 
weU on  Tax  Titles,  1  844;  3Iartln  t.  Cole,  88 
Iowa.  141;  Dover  v.  Oomwdl,  10  N.  D.  12S, 
86  N.  W.  227;  Townsend  t.  Martin,  65  Ark. 
182.  17  &  W.  875. 

From  the  forcing  views,  It  fallows  that 
the  Judgment  should  be  aflbrmed,  and  it  Im 
so  ordered. 

We  concur:  ALLEN.  P.  J. ;  TAGOABT,  J. 


DAVIDSON  V.  ELLIS  et  al.    (Civ.  622.) 
(Coart  of  Appeal,  'Second  Distiict,  California. 
Oct.  2.  1908.) 

1.  CONTBACTS  ({  226*)  —  COKDinOKS  SiTBSB-  ~ 
qUENT— FORFEITDBES. 

Conditi(xi8  subsequent,  when  relied  on  to 
work  a  forfeiture,  must  be  created  by  express 
terms  or  clear  implication. 

[Ed.  Note.— For  other  cases,  see  Contracts. 
Cent.  Dig.  H  108&-10B7 ;  Dec  Dig.  {  226.*] 

2.  Easements  (I  61*)— Bights  or  Wat— Lo. 

CATION, 

Where  the  location  of  a  ii|^t  way  grant- 
ed over  land  retained  on  a  conveyance  of  ad- 
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jotzii^  land  b  contested,  t1i«  owner  of  eitber 
the  dominant  or  of  the  BerriGOt  estate  caa  pro- 
cure a  decree  fixing  the  rigbt  affirmatively  and 
■peeifieallr,  fneludinir  tiie  width  of  the  way. 
IBi  Mote. — VoT  other  cases,  lee  Basements, 
Qat.  Die  H  102,  108;  Dec.  Dig.  |  «!•] 

8.  EiSDmiTi  (I  86*)  —  BioHTS  or  Wmx  — 
IsANDoniunT— Burden  or  Pboot. 

To  defeat  one's  night  to  a  location  of  a 
rigbt  of  way  granted  on  the  gronnd  of  abandoD- 
unt,  the  harden  ie  on  the  owner  of  the  servient 
tttite  to  show  abandonment,  and  to  show  acts 
Ktfoimed  and  expense  iocurred  by  blm  in  re- 
uuce  thereon. 

[Bi  Note. — For  other  cases,  see  Easements, 
Cent  Dig.  J  89:  Dec.  Dig.  I  86. •] 

i  Eabehentb  (I  8*>— BioBTS  or  Wat— Appui- 

IMAHCKB. 

An  easement  for  a  right  of  wgy  granted 

orer  lud  retained  on  a  conveyance  of  adjoining 
lud  to  connect  with  a  highway  became  appur- 
ttnaot  to  the  land  conveyed,  following  the  e»- 
We. 

{M  Note.— For  other  cases,  see  EasemoitB, 
Cat  Dig.  i  10;  Dec  Dig.  I  3.*] 

&  EASKHXinB  (f  30*]— NONUSKB— ElTEOT. 

Ao  easement  for  a  risbt  of  way  granted  by 
Hfd  will  not  be  impaired  oy  mere  nonoser,  how- 
«a  long. 

JBL  NiMe.— For  other  eases,  see  Easement^ 
Cent  Dig.  I  77;  De&  DigTlSa*] 

1  EjUemekts  (I  61*)— RiOHTB  or  Wat— IjOoa- 
noa— Pleading. 

Plaintiff  alleged  a  oonrejanoe  by  defendants 
I*  lu>  gtantors  with  an  easement  for  a  rliAit  of 
nj  over  land  retained  to  connect  with  a  high- 
*if.  the  way  to  be  located  by  the  grantee  within 
1  rawnable  time,  alleges  that,  no  way  having 
futD  located  for  three  years,  defendants  refused 
ta  jnn  in  a  definite  location ;  and  that  before 
nine  he  definitely  located  the  right  of  way  on 
u  old  road  across  defendants'  land,  and  sned 
for  confirmation  of  his  location.  Held,  that  the 
«RBplaint  onambigaoQflly  stated  a  cause  of  ac- 
tm.  and  that,  if  Oiroo^  lapse  ot  time  plaintiff 
m  lost  Ua  right  to  fix  the  route,  the  allegation 
nspKting  the  rooto  described  in  the  complaint 
■>^t  be  t^en  as  an  allegatim  that  aaeh  ronte 
M  reasonably  contenieot  for  all  parties. 
.[Ed.  Note. — For  other  cases,  see  Elasements, 
<Ht  Dig.  II  102,  103;  Dec  Dig.  |  61.*] 

T.  Easemkhib  61*)— BioHis  or  Wat— Lo- 
cation. 

If,  ander  a  grant  of  an  easement  for  a 
'«ht  of  way  across  land  retained  on  a  convey- 

oC  adjoining  land,  to  be  located  by  the 
mitee  wiuiin  a  feasonable  time,  the  ri^t  to 
•ttte  It  was  lost  by  failure  to  exercise  It  with- 
<*  uuee  years,  equity  can  locate  It. 
„IE1  Note.— For  other  cases,  see  Sasementa, 
Cot  Dig.  I  103 :  Dec  Dig.  I  ei.*] 

Appeal  from  fiuperlor  Gonrt,  Santa  Bar* 
^  County ;  S.  B.  Orow,  Jndge. 

Actltm  by  William  Davidson  against  Mary 
t  Ellis  and  others.  Vnm  a  judgment  for 
^danta,  plaintiff  appeals.  Reversed  and 
Rnuded. 

Day  ft  Day,  tor  iQ>peIIant  W.  P.  Bntclier, 
■or  respondents. 

iUiEN,  P.  3.  Appeal  by  plaintiff  from  a 
MgaaA  rendered  against  him  and  In  de- 
-Hdinw  flLTor,  baaed  npon  an  order  ana- 
lUtiog  a  demurrer  to  a  complaint 

^  comiflalnt  alleged  the  ownership  by 
^fadants  in  1901  of  certain  premises,  a 


part  of  which  at  tbat  date  were  by  them 
conveyed  to  plalntlfTa  grantors,  together 
with  a  perpetual  rlgbt  of  way  from  a  fixed 
point  on  tbe  exterior  boundary  of  the  lands 
a<ad  across  the  lands  of  d^ndants  not  so 
conveyed  to  a  certain  county  road,  which 
grant  specified  that  the  way  "so  granted  to 
be  thereafter  and  within  a  reaaonable  time 
definitely  located  by  aaid  grantee."  Plaln- 
tiCTs  ownership  in  the  dominant  tenement  is 
arerred.  It  further  appears  that  when  said 
deed  of  plaintiff's  grantors  was  executed, 
and  at  all  times  thereafter,  there  was  an  old 
road  leading  from  the  fixed  terminDS  of  the 
rli^t  of  way  to  said  cotmty  road;  that 
plaintiff's  grantors  did  not  at  any  time  while 
they  owned  the  premises,  nor  did  plain- 
tiff vntu  after  1904.  definitely  locate  said 
rlgbt  of  way;  that  plaintiff  has  requeated 
defendants  to  Join  in  such  definite  location, 
which  thoy  refused  to  do ;  that  plaintiff,  be- 
fore the  filing  of  the  complaint;  definitely 
located  aald  right  of  way  tQKm  the  route  of 
such  old  road,  the  center  11ns  of  which  Is 
the  center  line  of  tbe  il^t  of  way,  and  bo 
located  the  same  harlng  a  width  of  16  feet 
upon  either  side  of  such  center  line.  The 
prayer  of  the  complaint  is  tbat  such  location 
be  confirmed  and  plalntUTs  right  to  soeh 
right  of  way  be  quieted.  The  demnrr»  to 
the  complaint  was  general,  and  upon  tiw 
further  ground  tbat  St  was  unlstell^ble,  In 
that  It  could  net  be  ascertained  therefrom 
when  or  where  the  request  was  mads  to  Join 
in  ths  location,  or  that  tbe  location  had  been 
actually  made  ot  could  be  made  under  the 
deed,  or  of  what  width  the  same  oould  be 
made. 

The  grant  of  tbe  rli^t  ot  way  defend- 
ants waa  not  one  made  upoo  condition,  and 
nothing  In  tbe  languid  of  the  grant  Indi- 
cates that  a  Allure  to  fix  the  definite  route 
afaould  woriE  a  forfeltun  of  the  right  of  way. 
'H3ondltiona  subsequent  when  relied  on  to 
work  a  forfeiture,  must  be  created  ez- 
press  terms  or  clear  lmpUcBtion.7  Behlow 
T.  Southern  Pac.  B.  B.  Go.,  ISO  Oal.  10^  62 
Paa  206.  The  rl^t  of  the  arbitrary  fixa- 
tion of  the  line  ot  location  upon  the  part  ot 
the  grantor  was  restricted  by  the  deed  to 
a  reucmable  time.  ThB  theory  npon  which 
plaintiff  seems  to  ^oceed  is  that  by  rea- 
wm  of  the  lapse  ot  time,  tb»  location  ot  the 
line  of  the  right  of  way  became  a  matter  ot 
Joint  agreement,  and,  such  ^reement  not 
being  possible,  that  a  court  of  equity  should 
hear  and  determine  tbe  question.  If  the 
location  la  the  subject  of  contest,  either 
party  may  procure  a  decree  fixing  tiie  right 
afflrmatiTely  and  specifically  (Gardner  t. 
Webster,  64  N.  H.  620, 15  Atl.  146) ;  and  thla 
of  necessity  would  authorize  the  court  to 
determine  the  width  thereof.  There  to  noth- 
ing In  the  complaint  snggesttaig  an  abandon- 
ment, and,  if  such  fact  tolsts,  the  onus  of 
showing  tbe  same  would  derolre  upon  the 
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defendant,  and  could  only  be  supported  by 
allegations  and  proof  thereof  and  acts  per- 
formed and  expense  Incnrred  by  the  owner 
of  tbe  servient  estate  relying  thereon.  Smith 
V.  Worn,  93  Cal.  207,  28  Pac.  944.  The  ease- 
ment was  made  and  became  appurtenant  to 
the  proi>erty  owned  by  plaintiff  and  follows 
the  estate.  Currier  t.  Howes,  103  Cal.  436, 
87  Pac  521.  The  easement  having  been  ac- 
quired by  deed,  no  length  of  time  of  mere 
nonuser  will  operate  to  impair  or  defeat 
the  right.  Gardner  t.  San  Gabriel  Yall^ 
Bank  (Cal.  App.)  93  Pac.  900.  The  location 
determined  by  plaintiff.  If  his-  right  to  fix 
the  line  has  not  terminated,  is  glren  by  the 
deed.  If  by  reason  of  the  lapse  of  time 
such  right  to  so  fix  the  route  has  terminat- 
ed, the  allegation  with  reference  to  the  route 
described  In  the  complaint  may  be  taken  as 
an  allegation  that  such  route  Is  reasonably 
convenient  for  all  parties.  Whatever  may 
be  the  effect  of  the  nonlocatlon  for  tbe  peri- 
od shown,  as  affecting  the  right  of  plaintiff 
to  arbitrarily  fix  tbe  same,  the  right  to  have 
a  court  of  equity  definitely  locate  the  right 
of  way  exists,  If  plaintiff's  right  to  fix  has 
lapsed.  The  complaint  states  a  cause  of  ac- 
tion therefor,  and  no  uncertainty  or  ambigui- 
ty therein  Is  manifest. 
Judgment  reversed  and  cause  remanded. 

We  concnr:  SHAW,  J.;  TAGGART,  J. 


PEOPLE!  V.  I-APIQUE.    (Civ,  620.)t 

(Court  of  Aweal,  Second  District,  California. 
Sept.  29.  1908.) 

1.  Cbiuinal  Law  (|  1092*)— Bnx  of  Exckp- 
TiOKs— Compelling  SErrLEUENT— Gbouhds. 

Primarily  the  duty  of  authraticating  the 
TPCprd  on  an  aM>eal  rests  with  the  trial  court, 
and  before  the  appellate  court  will  interfere,  It 
must  clearly  appear  that  the  trial  court  refused 
to  embody  m  tbe  bill  of  exceptions  an  objection 
to  a  ruling  on  a  matter  of  law,  and  that  an  ex- 
ception waB  regularly  taken  to  tbe  decision. 

[Ed,  Note. — For  other  cases,  see  Criminal 
Law,  Cent,  Dig.  |  2843;  Dee.  Dig.  |  1092.*] 

2.  Cbiuinal  Law  ({  1092*)— Bill  of  Excep- 
tions—Compellinq  Settlement. 

The  trial  court  having  settled  and  allowed 
one  bill  of  exceptions  on  an  appeal,  the  appel- 
late court  cannot  compel  It  to  settle  another  bill, 
or  do  so  Itself. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Dec.  Dig.  |  1092.*] 

8.  Criminal  Law  (|  1092*)— Bill  op  Excep- 
tions—Settlement— Notice— Necessity. 
Bills  of  exception  can  only  be  settled  on 

notice. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  |  2834 ;  Dec.  Dig.  {  1092.*] 

4,  Cbiminal  Law  (§  1092*)— Appeal— Recoed 
—  ExcEiTioNS  —  Pboceedings  to  Compel 
.Settlement— Necessity  of  Notice. 

On  an  application  to  the  District  Court  of 
Appeal  to  settle  a  bill  of  exceptions  refused  by 
the  trial  conrt  in  a  criminal  case,  the  aN>lica- 
tion  could  be  considered  only  after  notice  to  the 
district  attorney;  the  general  rales  relating  to 


notice  of  applications  made  to  and  motions  be- 
fore the  court  an>lying. 

[Ed.  Note.— For  other  cases,  see  CrimiuBl 
Law,  Dec  Dig.  i  1092.*! 

Application  by  John  Laplque,  a  defendant 
In  a  criminal  case,  to  compel  the  allowance 
of  a  blU  of  exceptloua  implication  denied. 

John  Laplqne,  In  pro.  per. 

PER  CURIAM.  Application  to  this  court 
to  settle  a  bill  of  exceptions  which  It  Is  claim- 
ed the  trial  jndge  refused  to  settle.  It  is,  In 
effect,  a  renewal  of  a  former  application 
(Civil  No.  S76)  by  petitioner,  which  was  treat* 
ed  as  a  petition  for  a  writ  of  mandate  In 
order  that  the  court  might  have  Jurisdiction 
to  consider  the  matter.  Then,  as  now,  pe- 
titioner was  seeking  to  compel  the  trial  Judge 
to  settle  a  particular  bill  of  exceptions  pre- 
sented by  himself.  People  v.  Laplque  (Cal. 
App.)  98  Pac.  46.  For  this  reason  this  peti- 
tion was  at  first  treated  as  an  application 
for  a  writ  of  mandate,  and  petitioner  was 
required  to  pay  the  clerk's  fees  necessary  to 
be  paid  In  such  a  proceeding. 

A  more  careful  examination  of  the  petition 
and  papers  accompanying  it  discloses  that  an- 
other bill  of  exceptions  has  been  settled  and. 
allowed  by  the  trial  Judge  since  the  former 
application  was  heard,  but  It  cannot  be  deter- 
mined from  the  record  before  us  whether 
that  bill  of  exceptions  was  settled  and  allow- 
ed In  accordance  with  sections  1175  and  1177 
of  the  Penal  Code  or  not.  Neither  can  we  de- 
termine from  the  petition  whether,  by  the 
Bettlem«it  of  the  bill  which  was  settled,  peti- 
tioner was  denied  the  right  to  prove  any 
exception  which  he  should  be  permitted  to 
prove  In  this  court    Primarily  the  duty  ot 
auth^tlcatlng  the  record  on  an  appeal  rests 
with  the  trial  court,  and.  In  order  that  tbia 
court  should  interfere,  it  must  clearly  appear 
that  the  party  seeking  relief  should  show 
that  the  trial  court  refused  to  embody  in  tbe 
bill  an  objection  to  a  decision  of  the  court 
on  a  matter  of  law  and  that  an  exception 
was  r^larly  taken  to  such  decision.  Vance 
V.  Superior  Court,  87  Cal,  390,  25  Pac.  50O. 
One  bill  of  exceptions  having  been  settled  and 
allowed  on  the  appeal,  the  trial  court  has 
acted,  and  this  court  has  no  power  to  compel 
tbe  trial  Judge  to  settle  another  bill  or  to  It- 
self assume  to  do  so. 

The  i>etltlou  was  presented  by  the  i>etitloii. 
er  in  person,  and  was  without  notice.  If  tbe- 
petltlon  was  sufficient  In  form  to  sustain  a 
proceeding  for  the  proving  of  an  exception 
which  has  been  denied  and  refused  by  the 
trial  court,  we  could  not  act  upon  an  ex  pnrte 
application.  Bills  of  exception  are  only  sot- 
tied  upon  notice,  and  the  bill  or  statemeut 
embodying  the  exceptions  which  defendant 
desired  to  prove  before  this  court  could  be 
considered  only  after  notice  given  to  the  dis- 
trict attorn^.   In  the  absence  of  a  spedai 
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proTUon  for  applications  of  tbls  kind,  It 
mmld  hAve  to  be  governed  by  the  general 
nde  relating  to  notice  ot  appHcations  made 
to  lod  motlonB  before  the  court.  The  trans- 
cript of  the  evidence  has  not  been  prodaced, 
ind  the  petition  does  not  allege  that  the  "sub- 
ititDte  bill"  presented  with  it  was  the  bill 
itUullj  settled  by  the  trial  Judge. 
Tbe  petition  is  denied  without  prejudice, 
tnd  tbe  clerk  directed  to  remit  and  return 
to  pctlUooer  the  fee  paid  upon  filing  his  petl- 
tkolieiehi. 


PEOPLB  T.  LAPIQUB.    (Cr.  l,4»e.)t 
(Supreme  Court  of  California.    Nov.  18,  1006.) 
1  CuuinAi.  Law  (|  1092*)— Appiai^Ezcef* 

TIOKfr-COMFELUNO  AlXOWAHOB— JlTBISDIC- 

noii  or  PaocEEDinos. 
Dnder  Const,  art.  6,  f  4,  making  all  stat- 
QtB  Rfulating  appeals  to  the  Sapreme  Court 
ippir  to  appeals  to  the  District  Courts  of  Ap- 
pal bo  far  as  not  fnconsiflteDt  with  this  article, 
ud  P«D.  Code,  I  1174.  provldlDg  that,  If  tbe 
tiitl  coQTt  refuses  to  allow  an  exception,  the 

C aggrieved  may  apply  to  the  Supreme 
:  b7  petition  to  prove  such  exception,  the 
Ksthct  Court  of  Appeal  is  the  proper  court  to 
ihich  to  apply  to  prove  exceptions  on  a  crim- 
iuJ  appeal  to  that  court,  and  not  to  the  8u- 
prane  Court. 

(Ed.  Note.— For  other  caies,  see  Criminal 
Ur,  Cent  Dig.  |  2841 ;  DecTDlg.  |  1002.*] 

t  CsmniAX.  Law  (|  1092*)  —  BzcBPnoira  — 
CwraxiNO  Sbttlhiint  —  GKBTinOATIOn 

Under  Const,  art  6,  |  4.  making  the  stat- 
■ta  iriating  to  appesla  to  the  Snprane  Ooart 
VidlcahJe  to  the  Kstrict  Oourt  of  Appeal,  and 
Fen.  Code,  f  1174,  providing  that  exceptions, 
vben  proven  in  proceeding  to  establish  ezcep- 
^  shall  be  certified  by  the  chief  Justice, 
*beie  an  aj^llcatlon  to  compel  the  allowance 
a  exceptions  la  properly  addressed  to  the 
(net  Court  of  Appeal,  the  bill,  when  proven, 
uoold  be  certified  by  the  presiding  Justice  of 
tbat  court,  he  standing  in  the  same  relation  to 
tlut  eoort  as  the  chid  Jnstloa  does  to  the  Sn< 
PRme  Court 

,[Ei  Note.— For  other  eases,  see  Criminal 
Uw,  Cent  Dig.  I  2841 ;  Dec  Dig.  |  1092.*] 

I  OmatiAL  Law  (f  1092*)— Bizx  of  Bxobp- 
nOSS— 8KI!1X.E1CB1IT  —  CracFELLiHa  Azxow- 

AKCE. 

Where  an  application  to  prove  exceptions 
n  a  criminal  case  was  properly  addressed  to 
**t  IMstrict  Conrt  of  Appeal,  and  it  has  denied 
tar  8pplicati<»i,  petitioner's  remedy  la  exhausted 
l^leaa  be  applies  to  the  Snpreme  Court  or  the 
wstrict  Court  of  Appeal  for  a  rehearing. 
,  [El  Note.— For  other  cases,  see  Criminal 
U«,  Cent  IMg.  I  2841 ;  Dec.  Dig.  |  1092.*] 

ta  Banc  Ai^llcatfon  to  the  Bnpreme 
(^onrt  John  Laplqn^  a  Abradant  In  a 
rrindnai  case,  to  prove  a  bill  of  exceptions. 

'ippllcatioa  dismissed. 
JohD  Lapiqne.  in  pro.  per. 

PEB  CURIAM.   The  defendant  applies  to 
^  court,  under  the  provisions  of  section 
of  the  Penal  Code,  to  be  allowed  'to 
vmt  certain  ezceptlona,  which  he  alleges  the 
of  the  nip^or  court  before  whom  the 


case  was  tried  has  refused  to  allow  In  ac- 
cordance with  the  facts. 

It  apprars  from  bis  application  here  tbat 
he  has  made  similar  applications  to  the  Dis- 
trict Court  of  Appeal  of  the  Second  District, 
which  is  the  court  having  Jurisdiction  of  any 
appeal  he  may  take  from  the  Judgment 
against  him.  He  desires  to  use  the  bill  of  ex- 
ceptions, when  settled,  in  aid  of  such  appeal. 
The  district  court  refused  hia  applications. 
The  Constitution  (article  6,  f  4)  provides  that 
"AU  statutes  now  in  force  allowing,  provid- 
ing for,  or  regulating  appeals  to  the  Supreme 
Court  shall  apply  to  such  appeals  to  the  Dis- 
trict Courts  of  Appeal,  so  far  as  such  statutes 
are  not  Inconsistent  with  this  article."  The 
provisions  of  section  1174  of  the  Fenal  Code, 
so  far  as  It  applies  to  the  matter  in  hand, 
are  provisions  regulating  appeals.  The  prop- 
er oonrt  to  act  In  the  matter  of  proving 
an  exceptlm  not  allowed  by  the  trial  Judge 
is  the  court  to  which  an  appeal  must  be  tak; 
en  in  the  case.  In  this  instance  the  District 
Court  of  Ai^»eal  of  the  Second  District  Tbe 
Constitution  makes  the  provisions  of  section 
1174,  in  respect  to  such  exception,  arolicable 
to  the  District  Court  of  Appeal,  and  gives 
that  court  Jurisdiction  to  entertain  and  de- 
cide an  application  to  prove  such  exceptions. 
The  functions  of  the  chief  Justice  in  that  pro- 
ceeding, as  expressed  In  the  statute,  will  be 
performed  by  the  presiding  Justice  of  tbe 
District  Court  of  Appeal,  be  standing  In  the 
same  relation  to  that  court  as  that  of  the 
chief  Justice  to  the  Bnpreme  Court  As  the 
District.  Court  of  Ajq^eal  has  acted  in  the 
matter  of  the  proposed  exceptions  and  given 
its  Judgment  thereon,  tbe  matter  Is  adjudicat- 
ed and  the  remedy  of  tbe  defendant  Is  ex- 
hausted, unless  he  should  ai^ly  to  this  court 
or  the  district  court  for  a  rehearini^  which 
he  has  not  done. 

The  appllcatlim  Is  dlmlased. 


MOUI/FBIID,  Adm'x,  v.  WBIOHT  et  aL 
(8.  F.  4,761.) 

(Supreme  Court  of  California.   Nov.  18,  1908. 
Beheariog  Denied  Dec.  10,  1908.) 

1.  Tburs  (M  79*)  — Ouation— RuoiaiHa 

Trust. 

Where  one-half  the  price  of  land  is  paid  by 
one  in  whose  name  tbe  title  is  taken,  under  an 
agreement  with  another,  who  pays  toe  remain- 
der at  the  time  of  the  conveyance,  a  resulting 
trust  arises  in  favor  of  the  latter  for  an  undi- 
vided one-half  of  the  land. 

[Ed.  Note.— For  other  cases,  see  Tmsts,  Cent. 
Dig.  H  111.  112;  Dec  Dig.  {  79.*] 

2.  Tbusts  (f  367*)— F01J.OWINQ  TnnsT  Fdnds 
—Bona  Fide  Pdbchaseb. 

If  a  mortgage  is  taken  with  notice  that  the 
land  is  charged  with  a  resulting  tmst  in  favor 
of  a  contributor  to  tbe  conalderation  for  the 
conveyance  to  the  mortgagor,  the  mortgage  lien 
Is  subject  to  the  trust,  and  any  title  to  the 
contributor's  Interest,  obtained  by  the  mort- 
gagee's administratrix  in  her  representative  ca- 
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pacity  under  forecloaare,  will  be  held  in  trust 
for  the  coDtributor  or  his  gnuttee,  free  from 
the  morteage  lien,  althou^  the  admlniitmtiiz 
herself  obtains  such  a  title  without  notice  of 
the  tnut;  but,  If  the  mortgagee  and  his  ad- 
ministrator have  no  notice,  tne  latter  will  hold 
SB  an  innocent  pnrcbaser  free  from  the  trust 
lEd.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  SI  639-5Q2:  Dec.  Dig.  ^  357.*] 

8.  TBuars  (§  280*)— Dxbpobu  or  Tbubt  Fbof- 

EBTT— EBTOPPSL. 

The  mortgagor  of  land  charged  in  bis 
hands  with  a  resulting  trust  is  a  competent 
witness  for  a  party  asserting  the  trust  to  prove 
that  he  informed  the  mortgagee  of  the  trust 

IBd.  Note.— For  other  cases,  see  TrustB,  Dec 
Dig.  I  2S0*} 

4.  Tbusts  (I  86*)  --  Cbkatioit  —  RBSUiiTiHa 
Tbust. 

Under  the  express  provision  of  Civ.  Code, 
}  853.  payment  of  a  part  of  the  consideration  by 
a  third  person  for  a  conveyance  to  another 
raises  a  presumption  dat  a  trust  In  favor  of 
such  third  person  was  intended. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  i  128;  Dec  Dig.  8  86.*] 

G.  Appeal  ahd  Ebbob  ({  8S2*)— Estopfbi:,  to 
Allege  Ebbob  —  Cbbation  —  RKSUL'mTO 
Taum. 

Where  direct  evidence  to  prove  a  resulting 
trust  in  land,  based  on  part  payment  of  the 
price,  is  excluded  on  the  objection  of  a  party, 
he  cannot  claim  that  the  circumstances  re- 
butted the  pnaumption  that  a  trust  was  in- 
tended. 

[Ed.  Note.— For  other  cases,  see  Aprwal  and 
^r  Cent.  Dig.  H  8601-8600;  Dec.  Dig.  { 
882.*] 

6.  TeCBFS  (8  87*)— EWFOBOEMENI^BVIDBNCE. 

'nie  insufficiency  of  the  evidence  to  prove 
a  resulting  trust  in  land  based  on  part  payment 
of  the  price  is  not  ground  for  excluding  evidence 
of  notice  thereof  to  party  dealing  with  the  land. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Dee. 
Dig.  I  87.*] 

7.  Tbusts  ({  86*)  —  Okeatioh  —  BxBuuniro 
Tbust. 

His  presumption  of  a  resultiog  trust  in 
favor  of  a  contributor  to  the  consideration  for 
a  conveyance  to  another  Is  not  rebutted  by  the 
mere  fact  of  such  conveyance. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  »  128;  Dec.  Dig.  8  86.*] 

8.  Trusts  (8  88*)  —  Cbeation  —  Rebultino 
Teust— Parol  Evidence. 

Parol  evidence  Is  admissible  to  prove  a  re- 
sulting trust  arising  from  tbe  payment  of  the 
consideration  by  a  third  person  for  a  convey- 
ance to  another. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dfe.  H  130-183;  Dec.  Dig.  t  Sa*] 

9.  Trusts  (8  87*)— Enfoboemeni^Evidbitck. 

Evidence  of  a  grantee's  agreement  to  hold 
title  to  land  in  trust  for  a  contributor  to  the 
consideration,  is  admissible  to  prove  tint  a 
trust  was  intended. 

tEd.  Note.— For  other  cases,  see  Trusts,  Dec. 
f.  I  87.*] 

10.  Tbusts  (8  872*)— Following  Tbust  Pkop- 

BBTT- EVIDEKOB. 

Evidence  of  a  grantee's  agreement  to  bold 
the  title  in  trust  for  a  person  who  paid  a  part 
of  the  purchase  price  is  material  on  the  ques- 
tion of  laches  In  enforcing  the  trust  as  against 
a  party  dealing  with  the  land,  as  tending  to 
show  a  resulting  trust  if  the  deed  was  taken 
by  agreement,  rather  than  a  constructive  trust 
if  the  deed  was  taken  In  the  name  of  the  grantee 
alone,  without  any  agreement  therefor,  there 


being  a  possible  differenca  as  to  what  would  be 
ladies  In  the  two  cases. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Dec. 
Dig.  I  372.*] 

11.  Tbubtb  <|  79*)— Cbbatioit— Cohbtbdoiite 
Tbubt. 

Where  two  petsons  contribute  to  the  pur- 
chase price  of  land,  and  the  title  is  taken  in  the 
name  of  one  of  them  without  the  knowledge  or 
consent  of  the  other,  a  oonstructiTe  trust  arises 
in  favor  of  ths  latter. 

[Ed.  Note.— For  other  cases,  see  Trusts;  Cent. 
Dv.  I  112;  Dec.  Dig.  I  m*T 

12.  Trusts  (8  365*)— Eitfobceiieiit— Laches. 

What  may  be  laches  in  enforcing  a  con- 
structive trust  as  against  a  party  dealing  with 
the  land  may  be  of  no  significance  in  case  of  a 
resulting  trust. 

[Ed.  Note.— For  other  esses,  see  Tmsts,  De& 
D«.  I  866i*] 

13.  Tbusts  (8  862*)— EmroBCEifENT— IKctbnsbs. 

The  mere  existence  of  a  lien  of  a  prior 
mortgage  on  land,  charged  with  a  resulting 
trust  based  on  part  payment  of  the  price  of  the 
land,  is  not  a  bar  to  the  enforcement  of  the 
trust  against  parties  claiming  title  to  the  land 
free  from  the  trust. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Dec 
Dfe.  8  362.*] 

Departm^t  1.  Ai^>ea1  from  Superior  Court, 
Santa  Cruz  County ;  Lucas  F.  Smith,  Judge. 

Action  by  Emelle  Moultrie,  Administratrix 
of  Handley  6.  Doane,  deceased!,  agatnet  Har- 
ry Wright;  William  C.  Hoffmaim,  and  others. 
From  an  order  denyliig  a  motion  for  a  new 
trial,  defendants  appeal.  Revemed. 

Chas.  M.  CaBSin  and  Ben].  K.  Knight,  for 
aiqpellants.  diaries  B.  Tonnger  and  Mnl- 
laney,  Qrant  ft  GnBhln^  for  respondent 

SHAW*  J.  Tbe  defendants  apsteal  firom 
an  wder  denying  thdr  motion  for  a  new 
trial.  The  defendants  Intraeated  are  Hoff- 
mann and  Lonlae  Wright  It  1b  claimed  that 
the  conrt  helow  erred  in  ezdadlng  importaat 
and  matwlal  evidence  for  the  d^endants  ana 
for  the  croBs-complalnant,  Hoffmann.  The 
complaint  stated  a  canse  of  action  against 
the  defendants  to  anlet  title  to  a  tract  of 
land.  The  defendants  jointij  answered,  al- 
leging that  Hoffmann  was  the  owner  of  an  un- 
divided one-half  oi  the  land,  that  the  defend- 
ant Louise  Wright  h^d  nndw  him  as  lessee 
thereof,  and  that  the  deceased,  Handley  B. 
Dosne^  and  plaintiff  as  his  administratrix, 
held  the  title  to  said  one-half  Interest  in 
trust  fw  Bald  defendants.  HofCnuum  ffied  a. 
oxwB-complafnt  setting  forth  the  facta  upon, 
which  the  all^^  tnut  arose  and  existed, 
and  askliv  that  the  trust  be  dedared  and. 
enforced.  The  facts  allied  In  the  cross- 
complaint  are  as  ftdlows:  The  plalntUf  and 
Hoffmann  datm  under  a  common  source  of 
title,  one  Alfred  H.  Fltdi,  who  was  the  own- 
er In  fee  of  the  land  on  August  23, 1886.  On 
that  day  he  executed  to  Felipe  Taiplo,  whose 
trjie  name  Is  Tapla,  but  who  Is  also  known  as 
Tarpio^  a  deed  purporting  to  cout^  said  land 
to  Tarpla  The  conslderatton  for  this  deed 
consisted  of  $600  In  money  paid  to  Fitch  by 
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Tapla,  a  deed  by  Tapla  to  Fitch  conveying 
to  Fitcb  three  lots  In  Santa  Crnz,  and  a  deed 
executed  by  one  Carlotta  Amaya,  afterwards 
and  now  the  wife  of  Tapla,  conTeylog  to 
Fitch  a  certain  parcel  of  land  near  Santa 
Cmz,  of  the  value  of  91>200  and  equal  In 
valne  to  the  Iota  conveyed  and  the  money 
paid  to  Fltcti  by  Tapla.  It  was  at  the  time, 
agreed  between  Tapla  and  Oarlotta  Amaya 
that  they  were  each  to  own  an  undivided 
one-half  of  the  land  conveyed  by  Flteh  to 
rrapla.  and  that  Tapla  should  hold  title  to 
the  one-half  thereof  In  tmst  for  Amaya.  On 
September  7,  1887,  Handley  B.  Doane  loaned 
to  Tapla  91,000,  taking  as  eecorlty  a  mort- 
gage on  the  land  from  Tapla  alone.  Tapla, 
at  the  time,  Informed  Doane  that  he  owned 
but  an  undivided  one-half  thereof,  that 
Carlotta  Amaya,  who  was  then  his  wife,  own- 
ed the  other  undivided  one-half,  and  that  he 
held  title  to  her  half  In  trust  for  her.  After- 
wards aald  mortgage  was  foreclosed  by  plain- 
tiff as  administratrix  of  Doane's  estate,  and 
a  deed  was  executed  to  plaintiff,  as  such  ad- 
ministratrix, In  pursuance  of  the  sale  upon 
said  foreclosure  decree.  Prior  to  the  fore- 
closure, Tapla  and  fala  said  wife,  Oarlotta, 
mortgaged  the  land  to  Christian  H(^bnann, 
who  assigned  the  mortgage  to  the  appellant 
and  cro8S-c(Mnptalnant,  William  C  Hofifmanu. 
On  May  25,  1807,  while  said  foreclosure  suit 
was  pending,  Tapla  and  his  said  wife  con- 
veyed the  land  to  appellant,  HotTmann,  In 
satisfaction  of  the  Hoffmann  mortgage.  HofT- 
mann,  as  successor  of  Oarlotta,  dalms  an 
equitable  title  to  an  undivided  oue-half  there- 
of, and  that  his  said  title  is  superior  and 
paramount  to  the  Doane  mortage  and  to  the 
plaintiff's  title  thereunder. 

The  claim  of  Hoffmann  depends  upon  the 
existence  of  the  altered  trust  In  favor  of  Car- 
lotta Amaya,  and  upon  the  knowledge  of  said 
trust  by  Doane  at  the  time  Tapla  executed 
to  him  the  mortgage  under  which  plaintiff 
claims.  The  payment  by  Carlotte  Amaya 
of  one-half  of  the  price  of  the  land  conveyed 
by  Fitch  to  Tapla  at  once  created  a  resulting 
trust  In  favor  of  Carlotta  in  an  undivided 
.  one-half  of  the  land  and  the  title  thereto  was 
thereafter  held  by  Tapla,  the  grantee,  in 
trust  for  her.  Civ.  Code,  |  853;  Thomas  v. 
Jameson,  77  Gal.  03,  10  Pac.  177;  Hldd^ 
v.  Jordan,  21  Cal.  00;  Case  v.  Codding.  38 
Cal.  183;  Somers  v.  Overhulser,  67  Cal.  237, 
7  Pac.  645;  Fultora  v.  Jansen,  90  Cal.  601. 
34  Pac  331;  Murphy  v.  Clayton,  113  Cal.  157, 
45  Pac.  267;  Polk  v.  Boggs,  122  Oal.  114,  54 
Pac  536;  Paylor  v.  Faylor,  186  Cal.  92,  68 
Pac  482.  And  if  Doane  took  his  mor^ge 
from  Tapla  with  knowledge  of  the  trust,  his 
mortgage  Hen  was  subject  thereto,  and  any 
title  to  such  one-half  Interest  that  might  be 
obteined  by  him,  or  1^  his  estate,  or  by  his 
administratrix  in  her  representetlve  capacity, 
under  a  foreclosure  of  such  mortgage,  would 
be  held  as  successor  of  Tapla  in  trust  for 
Carlotta  Tapla  or  Hoffmann,  her  grantee  free 
from  the  mortgage  lien.  Price  v.  Reeves,  S8 


Cal.  457;  RUey  v.  MarOnelll,  07  Cal.  580,  32 
Pac.  570,  21  L.  R.  A.  83,  83  Am.  St  Rep.  200; 
Hurpby  V.  Claytm,  supra.  If  Doane  had  no 
notice  when  he  took  the  mortgage,  nor  prior 
to  ills  death,  and  the  administratrix  bought 
for  the  benefit  of  the  estate,  without  notice, 
she  would  hold  as  an  innocent  purchaser  free 
from  the  trust  Riley  v.  Martlnelll,  supra; 
De  Lany  v.  Knapp,  111  Oal.  160,  43  Pac  508, 
62  Am.  St  Rep.  160.  But  If  Doane  had  no- 
tice, the  mere  purchase  for  the  estate  by  the 
administratrix  at  the  foreclosure  sale,  with- 
out knowledge  on  her  part  would  not  make 
her  an  Innocent  purchase,  nor  discharge  the 
land  of  the  trust  It  was  therefore  absolute- 
ly necessary  for  Hoffmann  to  prove,  not  only 
that  Carlotte  Amaya  paid  a  part  of  the  price 
of  the  land  conveyed  by  Fitch  to  Tapla  In 
1886,  but  also  that  Doane  had  knowledge 
thereof  when  he  took  his  mortgage  In  1887. 
He  Introduced  In  evidence  the  deed  from 
Fitch  to  Tapla  and  the  deeds  from  Tapla  to 
Fitch  and  from  Carlotte  Amaya  to  Fltcti, 
and  proved  that  all  of  them  w^  recorded 
on  the  same  day,  August  31, 1886.  Fitch  then 
testified  that  these  conveyances  to  him  were 
made  in  consideration  of  the  land  he  deeded 
to  Tapla,  that  the  land  he  got  from  Car- 
lotta Amaya  was  then  worth  $1,200,  that  the 
land  obtained  from  Tapla  was  then  worth 
$900,  and  that  Tapla  paid  some  money  In 
addition,  the  amount  of  which  he  could  not 
remember.  Tapla  then  testified  that  he  paid 
Flteh  $600  in  money  as  part  of  the  price  of 
the  land,  and  that  the  lots  he.  deeded  to  Flteh 
were  then  worth  $650.  He  was  then  asked  If, 
at  the  time  of  making  the  Doane  mortgage, 
he  told  Doane  the  facts  as  to  the  interest  he 
owned.  Objection  was  made  and  sustained 
to  the  question.  Hoffmann  thereupon  offered 
to  prove  by  the  witoess  that,  at  the  time  wit- 
ness  made  that  mortgage,  he  told  Doane  that 
Carlotte  Amaya  had  paid  one-half  of  the 
price  of  the  land  to  Fitch,  that  she  was  the 
real  owner  of  one-half  of  the  land  and  he 
of  the  other  half,  and  that  he  held  the  title, 
as  to  one-bait  in  trust  for  her,  and  that 
Doane  said  he  was  satlsfled  with  one-half  of 
the  land  as  security  for  the  money  loaned. 
Thla  was  objected  to,  on  the  ground  that  It 
was  Irrelevant,  immaterial,  and  Incomiwtent, 
that  Tapla's  mortgage  purported  to  cover 
the  entire  estate  In  the  land,  and  that  he 
could  not  be  a  compet^t  witoess  to  explain 
or  vary  the  terms  of  his  mortgage.  The 
court  sustained  the  objection  and  excluded 
the  evidence.  That  this  was  error  there  can 
be  no  doubt  We  have  already  seen  that 
proof  that  Doane  had  notice  of  the  trust  was 
material  and  essential  to  the  case  of  Hoff- 
mann. Tapla  was  a  competent  witness  to 
prove  that  he  Informed  Doane  of  the  trust, 
or  of  the  facts  upon  which  the  trust  arosa 
If  he  himself  had  been  dalmlng  one-half  of 
the  land  in  question  free  of  the  mortgage 
Hen,  there  would  be  force  in  the  objection 
that,  In  the  ahsmce  of  mistake  or  fraud,  be 
would  be  artpnTed  to  do  so.  Bnt  the  persm 
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In  wbose  fsTor  the  trtut  warn  created  was  not 
Tapla,  bnt  Carlotta  Amaya,  and  Hoffmann 
was  dalndng  as  her  mcceBsor,  and  not  as  the 
BuccesBW  <tf  Taida.  Carlotta  Amaya  was  not 
eatonied  by  Tqila's  mortgage,  and  neither 
was  ber  sncceasor  In  Interest  estopped.  Ta- 
pis was  not  a  party  to  tbls  action. 

Respondent  sBserts  that  the  evidence  ot  the 
tmst  was  not  idear  oe  omTlndng,  that  the 
right  to  enforce  the  same  was  lost  by  laches, 
that  It  was  a  stale  dalm,  and  that  the  crea- 
tion of  such  trust  was  rebutted  by  tiie  taking 
of  the  deed  In  Tapla's  name,  and  the  other 
circumstances  shown,  and  that  It  was  not 
proven  that  a  trust  in  her  fbvor  was  Intended 
or  contemplated,  and  from  these  drcumstan- 
ces  he  a^es  that  the  defendant's  case  was 
without  merit,  and  that  the  erroneous  ruling 
was  not  i)r^i]^clal.  The  payment  of  a  part 
at  the  cooslderatlfm  t^^  a  third  pwson  raises 
a  presumptkm  that  a  trust  In  favor  of  snch 
third  person  was  intended.  Olv.  Code,  |  86a. 
Bespondent  Is  not  In  a  positltm  to  claim  that 
the  circumstances  rebutted  such  presumption 
of  Intditlon,  for  Tapia  was  asked  to  testify 
as  to  the  agreonent  betweoi  blmself  and  Car^ 
lotte  Amaya  that  he  should  hold  In  trust  tor 
ber,  and  upon  respondent's  objection  the  evi- 
dence was  excluded.  If  any  direct  pnxtf  of  In- 
tentlon  was  required,  defendants  were  enti- 
tled to  this  evidence,  and  Ita  ezdndon  would 
be  prejudicial  error.  The  Insuffldenc^  of  the 
admitted  evidence  to  prove  the  trust  alleged 
would  be  no  ground  for  the  exclualMi  of  evi- 
dence of  notice  thwettf  to  a  third  party  deal- 
ing with  the  land.  It  migbt  support  t3ie  pro- 
position that  the  rejection  of  evidence  of 
notice  caused  no  substantial  Injury,  and 
would  not  JusU^  a  reversal  at  Qw  Jud^ent 
But  ttiere  la  no  basis  for  the  claim  that  tbe 
evidence  of  the  trust  was  not  dear  or  am- 
Tlndng.  Tbe  evldeuce  as  to  ttie  exact  values 
of  tbe  respective  tracts  of  land  conveyed  to 
Fltdi  was  conflicting  and  tills  perhaps  made 
the  exact  proportl<m  or  interest  covered  by 
tbe  trust  uncertain  until  the  court  should 
weigh  tlie  evidence  and  ^termine  the  values, 
but  It  was  perfSctly  dear  that  Oarlotta 
Amaya  oontribnted  substantially  to  the  con- 
sideration paid  and  hdd  a  benefldal  interest 
In  a  substantial  proportltm  of  the  laud  bought 
■of  VltdL  We  see  nothing  In  rebuttal  ot  the 
trust  in  the  circumstance  that  the  deed  was 
made  to  Tapla.  It  was  this  conveyance 
which  made  the  trust  relation  necessary. 
Sncta  conr^ance  always  attends  a  resulting 
trust  of  this  cbaractOT,  and  parol  evidence 
Is  admissible  to  explain  the  deed  to  this  ex- 
tent 

The  defense  of  laches  was  presented  by 
the  answer  to  the  cross-complaint.  The  court 
made  no  finding  as  to  laches,  but  did  find 
that  Tapla  and  Amaya  did  not  agree  that 
Tapla  was  to  hold  title  to  her  interest  In 
troat,  that  there  was  no  trust  In  fact,  that 
Tapla  did  not  Inform  Doane  of  the  trust;  and 


that  Dtmne  never  had  knowledge  thereot 
As  the  court  had  esduded  the  evidence  to 
prove  the  agreement  of  Tapla,  and  Amaya 
and  Doane's  knowledge  of  the  trust,  the  find- 
ings as  to  these  parttoolars  were  In  accord- 
ance with  tbe  evldmce  admitted*  but  not  with 
that  whldi  should  have  been  admitted.  The 
finding  that  no  trust  ever  existed  was  con- 
trary to  tbe  evidence.  The  evidence  that 
Carlotta  paid  part  of  tbe  price  was  dear  and 
uncontradicted.  Furthermore  the  evidence 
ot  tiw  agreement  ot  Ta^a*  that  he  would 
hcdd  title  to  (me-half  the  land  In  trust  for 
Amaya  was  important  and  materiiU  tm  the 
question  of  laches.  If  he  took  the  title  In 
bis  own  name^  without  her  knowledge  or  con- 
sent, tbe  law  would  raise  a  coiutructlva 
tmst;  If  by  agreemat  with  ber,  then  only 
a  resulting  trust  would  be  created.  Fulton  v. 
Jansen,  sniwa.  What  mlgbt  be  deemed  ladies 
in  case  of  a  ctmstructlTe  trust,  might  be  of 
no  slgulflcance  If  It  were  a  resultinc  trust. 
Under  these  circumstances,  the  exdnslon  ot 
the  evidence  to  prove  the  taxiB  alleged  and 
found  to  be  untrue  as  aforesaid  was  plainly 
preJudldaL 

There  was  evidence  ttuit  at  the  time  Tapla 
bought  the  land  It  was  incumbered  by  a 
mortgage  to  Elmer  Dakan  ftw  $1,000,  that 
Tapla  and  Amaya  fMcreed  to  pay  tbls  mort- 
gage, as  part  of  the  price  of  the  land,  and 
that  Uie  mon^  borrowed  on  tbe  Doane  mort- 
gage was  used  to  pay  tbe  prior  mortgage  to 
Dakan.  The  re«pondeot  daims  that  In  equltF 
this  prior  mortgage  would  be  kept  alive  for 
her  benefit,  as  administratrix  and  that  tbe 
estate  <^  Doane  would  be  subrogated  to  the 
rights  ot  Dakan.  Whether  this  is  so  ornot  the 
dalm  under  tbe  Dakan  mortgage  would  be 
only  a  lien  until  it  was  foredosed,  and  as  no 
claim  to  such  Hen  was  alleged  or  asserted 
In  the  Doane  foreclosure  suit,  as  the  rigbts 
of  Hc^fmann  In  vlrtne  of  the  trust,  were  ex- 
pressly excepted  and  reserved  the  decree 
In  that  salt,  and  as  no  Uen  was  set  up  to  be 
foreclosed  In  this  action,  It  follows  that  the 
dalm  under  the  Dakan  mortgage  does  not. 
In  Its  present  condltlcxi,  constitute  a  bar  to 
a  Judgment  herein,  dedartng  the  alleged 
tmat,  nor  a  defense  to  the  crossHxnnplalnt 
under  the  pleadings  as  they  stand. 

The  order  denying  a  new  trial  Is  reversed, 
and  tbe  Judgment  Is  vacated. 

f^e  concur:  BLOSS,  X;  ANOBLLOTTI,  JT. 


BURB  V.  MACLAT  BANCHO  WATER  OO- 

(HILLD  et  aL,  Interveners).   (L.  A.  1,830.) 
(Bupreme  Court  ot  California.    Oct.  16,  10O8. 
On  Behearing,  Nov.  16, 19(^) 

1.  Watbks  and  WATEa  Conssss  (ft  156*>— . 
AirrssiAN  Wateb— BioHTS  UNDEX  Deed. 
A  reaervation  In  deeds  to  tracts  of  land  oC 
"all  artesian  water  that  may  be  delevoped  on 
said  land  and  not  osed  thereon"  does  not  extend 
to  artesian  water  neoessaiy  for  naa  on  tlie  la.zid 
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from  wbicb  It  is  obtained,  nor  to  bbj  water  ex- 
(tpt  artnian  water,  and  reurveB  no  right  to 
(oter  the  land  to  develop  artesian  water;  the 
odIj  limitation  imposed  oeing  that,  where  dif- 
bmt  tracts  are  obtained  bj  sepaiate  deedi  con- 
tuning  the  reservation,  it  does  not  In  terms 
{in  the  right  to  take  water  from  the  basin  by 
1^  on  one  of  the  tracts  for  use  upon  another. 
[Ed.  Note.— For  other  cases,  see  Waters  and 
Witer  Coarses,  Omt.  Dig.  H  174-16S;  Dec. 

Dig.  I  i5e.«] 

2.  Watkbs  asd  Watik  Coitbssb  (I  lOB*)— 
PiBCOLATiHa  Watbb— Pbiobttt  of  Rioets 

-ApPBOPBIATIOW  fob  DlBTAnT  T7s>. 

The  right  of  a  landowner  to  a  qnantit; 
o(  pncolatuig  water  n6<»s8ar7  for  use  on  the 
but  iB  paramount  to  that  of  an  adjoinizuf  land- 
nmer  to  take  the  water  to  distant  land. 
JBl  Note^For  other  cases,  see  Waters  and 
WiGer  Coorses,  Cent.  Dig.  f  118;  Dec  Dig.  { 
I05.*] 

I  WlTEBS  AHD    WATn  COUBflBS   (§  105*)— 

Febccoatdio  Watus— Pbiobitt  of  RiauTs. 

An  sppropriatlon  of  water  from  a  commcm 
nteMtearfng  strata  for  use  on  distant  lands 
not  aitnated  over  the  strata  Is  snbject  to  rea- 
dable ose  bT  the  owner  of  other  overlying 
lud  open  which  he  has  never  used  water,  es- 
ptdally  where  aneh  owner  bouijht  his  tracts 
OMum  <rf  their  rituatlon  respectmg  the  water, 
Rlfiog  npon  the  snpply,  and  since  without  the 
nur  the  land  is  of  little  use. 
JEd.  Note.— For  other  eases,  see  Waters  and 
Titer  Connea,  Gent  Dig.  |  113;  Dec  Dig.  | 

i  Waters  and  Wateb  Coubsbs  (|  1<XS*)— 
WiTEB  RiQHTS— USD— State  Polict. 
It  is  not  the  law's  oolicy  to  permit  any  of 
the  irailable  waters  of^  the  county  to  remain 
uowd,  or  to  allow  one  having  the  nataral  ad- 
nntase  of  a  situation,  which  gives  him  a  legal 
o^t  to  nse  water,  to  prevent  another  from  us- 
ing it  while  he  himself  does  not  desire  to  do  so. 
JSA.  Note.— For  other  cases,  see  Waters  and 
Water  C&nrses,  Dec.  Dig.  »  106.*] 

5.  Wateeb  AifD  Water  OouasEfl  (5  lOT*)— 
WATBBRiOHTs—FBiOBiTiBa— Judicial  Pow- 

Q. 

In  a  soft  involving  water  right  priorities, 
tte  court  can  make  reasonable  regulations  for 
■K  by  the  parties,  Sxlog  the  times  when  each 
mar  take  it  and  the  quantity  to  be  taken,  pro- 
dded they  be  adequate  to  protect  him  having 
Ae  puamoimt  n^t,  and  to  prevent  Its  destmc- 
tioiL 

JEd.  Note.~F*or  other  cases,  see  Waters  and 
Water  Conraea,  Dec.  Dig.  1  107.*] 

IWaixbs  and  Watkb  GonuES  (|  107*)— 

FaCOUTINa  WaISB— RlOHTS— Adjudiqa- 

nos. 

A  judgment,  fixing  the  rights  of  adjoining 
kadownera  to  take  percolating  water  from  a 
mmnon  underling  basin,  shoiild  be  so  -framed 
u  to  prevent  a  depletion  of  the  basin,  limiting 
die  tmonnt  taken  by  all  the  coneumers  to  a 
qnntity,  as  near  as  may  be,  bqual  to  the  av- 
tnge  constant  aupply  from  the  rainfall. 
JEd.  Note. — For  other  cases,  see  Waters  and 
Viter  Coarses.  Dec  Dig.  {  107.*] 
Words  aitd  Phbabes— "Abtebiait." 
Tbe  word  "artesian"  is  sometimes  used  In 
nference  to  underground  water  which,  by  rea- 
*M  of  pressure,  will  rise  above  its  natural  level, 
ftoogh  not  the  surface  of  the  ground,  when  the 
xattun  in  whidi  tt  lies  is  pierced  by  a  well. 
f&L  Note.— For  other  definitions,  see  Words 
tod  Phrasee,  vol.  1,  p.  511.1 

la  Bank.  Appeal  from  Superior  Conrt, 
Loi  Angeles  County ;  M.  T.  Allen.  Judge. 


Action  by  John  Burr  againat  the  Haclay 

Rancbo  Water  Company,  H.  R.  Hllle  and 
others  intervening.  From  the  Judgment,  plain- 
tiff appeals.   Modified  and  affirmed. 

Harris  &  Harris  and  Stephens  ft  Utepheofl. 
for  appellant  Williams,  Ooudge  &  CXiand- 
ler  and  Hunsaker  A  Brltt,  tor  respondenta. 

SHAW.  J.  The  plaintiff  sued  to  enjoin  the 
defendant  company  from  pumpbig  water  from 
ita  wellff  on  land  adjoining  that  of  plaintiff, 
and  tranqwrtlng  aadi  water  to  dlatant  landa, 
for  Irrigation  and  use  on  aach  ronote  landa. 
The  Intervaien  own  some  at  this  remote 
land,  and  claim  rt^ts  to  receive  the  water 
pumped  by  the  defendant,  under  contracts 
made  with  d^endant  to  fnnilsb  them  with 
water  for  use  on  their  reapectm  tracts  of 
land.  The  plaintiff  has  wells  on  his  land, 
from  which  he  piunps  water  sufficient  for  Ir- 
rigation, and  other  uses  ttiereon,  and  0ie  In- 
jury he  ctnnplalns  of  Is  the  lowwlng  of  the 
water  underneath  the  lorfac^  caused  by  the 
pumi4ng  of  the  defaidanfa  wells,  whereby 
his  wells  are  drained  of  water.  Tbe  court, 
upon  the  facto  found,  concluded  that  the 
plaintiff  was  entitled  to  pump  from  his  wells, 
for  Irrigation  of  one  tract  of  hie  laud  con- 
taining' 40  ^cres.  designated  as  "block  191," 
for  six  consecntlve  days  of  24  hours  each.  In 
each  montii,  a  constant  flow  vt  26  Inches  of 
water,  mtoers*  measure,  measured  under  4- 
Indi  pressure,  that  dturlng  this  period  the  de- 
fendant had  no  right  to  pump  any  water,  and 
that,  diolng  tbe  Intervening  tlme^  the  de- 
fendant has  the  right  to  pump  water  from  ite 
wells,  and  cany  the  same  to  distant  lands 
for  sale  and  use  thereon,  to  tibe  amount  of 
125  miners'  Inches,  constent  flow.  The  In- 
terveners claim,  and  were  declared  entitled  to 
claim,  solely  under  the  defendant.  Judgment 
was  given  in  accordance  wltb  these  condu- 
Btons.  The  plaintiff  appeals  from  the  Judff* 
ment  upon  the  Judgment  roll  alone. 

The  landa  of  tbe  plaintiff  consists  of  three 
tracts,  designated,  respectively,  as  "blocks 
163,  190,  and  191  of  tbe  Maclay  Rancbo  Bx- 
Mlsslon  San  Fernando,"  according  to  the 
recorded  plat  tbereot  and  embracing  90  acres. 
His  w^ls  are  situated  on  block  191,  which  is 
practically  all  set  out  in  fruit  trees  requiring 
Irrigation.  Until  shortly  before  this  suit  was 
begun  he  had  not  irrigated  the  other  tracts. 
The  mato  controversy  concerns  the  rights 
pertaining  to  block  191,  but  the  plaintiff  also 
claims  the  right  to  pump  water  from  his 
wells  OQ  that  block  to  irrigate  the  lands  of 
the  other  two  blocks  If  he  should  find  It  con- 
venient to  do  so.  He  did  for  a  short  time  ir* 
rlgate  15  acres  of  block  100.  The  plaintiff 
claims  that,  upon  the  facts  found,  the  court 
erred  in  limiting  at  all  his  right  to  teke 
water  by  means  of  his  pumps,  and  to  adjudg- 
ing to  the  defendant  the  right  to  take  water 
from  the  adjotoing  tot  by  means  of  immps. 


*ftr  Mbsr  cases  see  same  ti^la  and  section  NXTHB&R  la  Deo.  *  Am.  Digs.  U07  to  date^  A  B^orter  ladans 


Digilized  by 


Google 


262 


98  PACIFIC 


RBPOBTEB. 


or  otherwise  than  bjr  the  natural  artesian 
flow  of  the  wells,  or  to  a  greater  extent  than 
30  Inches  of  constant  flow.  The  lands  of  the 
plalntUI  and  a  part  of  block  192  are  all  sit* 
uated  over  the  same  body  of  underground 
percolating  water.  Concerning  this  body  of 
water  the  finding  Is  that  underneath  all  the 
said  lands,  and  extending  to  the  foot  of  the 
monntalns,  three  or  four  miles  northerly 
thereof,  are  water-bearing  strata  of  varying 
depths  of  sand,  boulders,  and  coarse  material, 
and  lying  over  each  stratum  is  an  ImperriooB 
stratum  of  clay  or  cement,  extending  to- 
wards, but  not  entirely  to,  said  mountains; 
that  across  the  said  strata,  and  running 
through  the  southerly  portion  of  block  192, 
which  lies  immediately  south  of  block  191, 
there  Is  a  dyke  of  material  Impervious  to 
water;  that  the  subterranean  waters  m  the 
water-bearing  strata  are  supplied  by  rains 
failing  on  the  mountains  to  the  north  and 
east  which,  descending  the  surface  of  the 
mountain  slopes  to  the  base  of  the  mountains, 
there  find  their  way  Into  the  coarse  material, 
and  from  thence  into  said  water-bearing 
strata,  through  which  they  percolate  under- 
neath the  overlying  strata  of  clay  or  cement, 
and  under  the  lands  of  plaintiff  and  the 
northern  portion  of  block  192,  "down  to  the 
said  dyke,  by  means  of  which  the  movement 
of  the  said  water  Is  arrested,  and  the  waters 
Impounded,  forming  a  subterranean  basin, 
wherein  the  said  subterranean  waters  are 
retained,"  The  seven  wells  of  the  defendant 
are  all  situated  on  the  part  of  block  192 
north  of  this  dyke,  and  pierce  the  said  water- 
bearing strata  and  subterranean  basin.  The 
water  pumped  therefrom  Is  all  taken  away  to 
lands  lying  south  of  the  dyke,  a  large  portion 
of  it  being  several  mllee  distant  therefrom, 
and  none  of  It  overlying  the  subterranean 
basin  aforesaid.  The  lands  of  the  interven- 
ers He  from  two  to  four  miles  south  of  said 
dyke. 

The  plalntlfl!  acquired  block  191  In  1886, 
and  ever  since  January,  1887.  he  and  his  fhm- 
lly  have  resided  thereon.  In  that  year  he  be- 
gan planting  orchards  thereon  and  gradually 
Increased  the  area  thereof  until  1897.  In 
1896  he  bored  five  wells  along  the  southern 
line  of  the  block,  and  put  a  pumping  plant 
therein,  from  which,  until  the  defendant  be- 
gan to  pump  on  block  192  In  June  of  the  year 
1902,  he  pumped  water  to  the  amount  of  25 
miner's  Inches  for  six  full  days,  consecutive- 
ly, each  month,  using  the  same  to  Irrigate 
said  block,  and  the  same  being  necessary  for 
that  purpose.  This  water  was  taken  Into  his 
pumps  in  the  wells  at  a  depth  of  24  feet  be- 
low the  surface,  and  It  appears  from  the  find- 
ings that  his  wells  and  pumps,  as  constructed, 
cannot  take  the  water  at  a  lower  depth.  He 
has  no  other  water  supply,  and  the  water  Is, 
of  course,  necessary  to  prevent  the  destruc- 
tion of  hts  orchards.  In  June,  1902,  the  de- 
fendant began  pumping  from  Its  wells  on 
block  192,  over  the  basin  aforesaid,  about 


12S  miner's  Inches  of  water,  and,  until  the 
suit  was  b^^,  continued  to  do  so,  transport- 
ing the  water  to  the  distant  lands  above  men- 
tioned and  there  distributing  the  same  for 
irrigation  and  other  purposes.  Prior  to  this 
excessive  pumping  the  water  In  plaintiff's 
wells  bad  usually  stood  at  a  general  level  of 
9  feet  below  the  surface.  The  consequence  of 
the  operation  of  the  defendant's  pumps  as 
stated  was  that,  during  the  remainder  of  the 
year  1902,  while  the  pumps  were  so  operat- 
ing, the  level  of  the  water  in  plaintiff's  wells 
was  reduced  to  27  feet;  and  during  the  year 
1903  to  30  feet,  below  the  surface.  The  trial 
occurred  In  May,  1904.  At  such  times  as  the 
defendant  did  not  operate  Ite  said  pumps  the 
water  level  In  plataiturs  wells  stood  at  14 
feet  below  the  surface  In  the  year  1902,  and 
at  16  feet  in  the  year  1903.  WhUe  the  de- 
fendant Is  operating  its  pumps  it  Is  impos- 
sible for  the  plaintiff  to  obtain  any  water 
from  his  wells  by  means  of  his  pumps. 

It  is  necessary  to  consider,  briefly,  certain 
contracts  mentioned  In  the  findings.  All  the 
land  affected  by  this  action  is  tndoded  In  a 
tract  of  20.000  acres*  formerly  owned  by 
Charles  Maclay,  from  whom  all  the  parties, 
and  all  the  owners  of  lands  to  which  the  de- 
fendant supplies  water  from  Its  wella,  derive 
title.  On  B^tember  9^  1880^  Haclay  omv^- 
ed  this  tract  to  five  tnutees,  who  were  to 
subdivide  and  sell  It  Th^  were  to  expend, 
and  did  a^eD&t  (2Q;000  In  mbdlTlding  and 
maiiceting  tlie  land  and  In  conatrneUng  dams, 
reeervolrB,  and  ctmdntta.  and  in  boring  arte- 
sian wells.  In  tbe  faU  of  2885  tbQy  bored  tbe 
seven  wells  aforesaid,  and  <Atained  an  arte- 
sian flow  of  30  miner's  indies  of  water  there- 
from, which,  with  water  Cnnn  other  sonrces. 
they  thenceforth  dlstrllnited  to  some  of  the 
lands  In  the  tract  From  these  wells  the 
defendant  Is  now  pumping  the  125  Inches  In 
controversy.  In  all  the  deeds  made  by  the 
trustees,  including  those  to  the  plaintiff  and 
the  interveners,  there  was  a  clause  reserving 
to  the  grantors  "all  artedan  water  ttiat  may- 
be devtioped  on  said  land,  and  not  nsed 
hereon."  The  defendant  has  succeeded  to 
all  the  righte  of  the  trustees  in  the  water 
thus  reserved.  Some  importance  seems  to 
have  been  attached  to  this  reservation  in  the 
court  below,  bnt  we  do  not  think  it  affects 
the  righte  in  controversy  in  tbe  case.  It  doem 
not  extend  to  the  artesian  water  that  may  be 
necessary  for  use  on  the  land  from  which  it 
may  be  obtained,  nor  to  any  water  except  ar- 
tesian water.  It  reserved  no  right  to  ^tep 
on  the  land  to  develop  artesian  water.  Con- 
ceding that  the  word  "artesian"  has  the 
meaning  sometimes  given  to  It,  and  refers  to 
underground  water  which,  by  reason  of  pres- 
sure, will  rise  above  Its  natural  level,  thougb 
not  to  tbe  surface  of  the  ground,  when  the 
stratum  In  which  it  lies  is  pierced  by  a  well, 
the  reservation  does  not  restrict  tbe  right 
of  the  plaintiff  to  teke  audi  water  from  th» 
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imdergnnind  strata  and  use  It  on  his  land, 
situated  aa  It  Is,  over  the  strata.  This  Is  all 
that  the  plaintiff  daims.  The  tmly  limitation 
it  woald  appear  to  impose  Is  that,  where  dif- 
ferent Uot^B  are  obtained  by  separate  deeds, 
each  oon  tain  lug  this  reservation,  it  does  not, 
In  terms,  give  the  right  to  take  water  from 
the  basin  by  wells  situated  on  one  of  his 
blocks  and  use  it  upon  the  other.  If  the  first 
tract  had,  and  the  second  bad  not,  onder- 
gnmnd  water  of  the  kind  reserved,  this 
would  clearly  be  a  substantial  violation  of 
the  rights  reserved.  Bnt  the  plalntHTs  re- 
spective blocks  of  land  are  all  situated  over 
the  basin  In  ^jneatlon,  and  each  blo(^  is  rat- 
titled  to  snfiBdait  water  from  the  basin  for 
the  necessary  use  thereon.  The  taldng  of  It 
all  by  means  (tf  wells  on  one  lot.  Instead 
of  boring  wells  on  eadi  and  obtalntng  for 
each  the  neoeasary  watw  from  Its  own  well, 
would  be  a  mere  technical  and  wholly  un> 
snbstantial  departure  from  the  terms  of  the 
resKvatlon,  unless  some  special  injury  re- 
sults fn»n  tlie  location  ot  the  req>ectlre  wells. 
If  the  pumping  by  the  plaintiff  of  all  the  nec- 
essary water  for  bla  three  blotto  from  the 
wells  on  blodK  191,  so  near  to  the  defendant's 
wells,  would  materially  lower  the  water  level 
In  its  wells,  there  might  be  the  substance  of 
an  Injury  to  the  defendant  Bnt  tiu  *w'<'"s« 
show  that  the  lowering  ot  the  water  level  la 
cansed  by  the  ezcesrive  inimping  of  the  de- 
fendant, and  not  by  the  pnmpbig  done  1^ 
the  plaintiff.  Even  the  simultaneons  pnmih 
Ing  of  26  Inches  bj  the  plaintiff  and  a  consid- 
erable qnantl^  by  the  defendant,  the  amqunt 
not  being  stated,  but  presumably  as  much  as 
the  original  80  Inches,  which  was  customary 
prior  to  Jmie,  iS(Xt,  did  not  materially  affect 
the  water  levea.  Bnt  at  all  evente  tbe  most 
that  the  dtften^bnt  could  dabn  is  that  the 
plaintiff  be  required  to  teke  upon  each  blot^ 
aciparatdy  aovilred,  the  water  used  thereon, 
If  tiie  other  method  proves  Injurious. 

So  far  as  the  use  ot  tlie  water  upon  block 
101  Is  concerned,  the  case  seems  to  be  within 
the  rule  established  In  Kata  r.  Walklnsliaw, 
141  Cal.  116k  18S,  70  Pac;  663^  74  Pae.  766, 
64  Zi.  R.  A.  286,  99  Am.  St  Rep.  8S.  In  that 
case  It  was  decided  that  two  owners  of  sep- 
arate tracts  of  land,  situated  over  common 
strata  of  perocdating  water,  may,  each  upon 
his  own  land,  take,  by  means  of  wells  and 
pumps,  from  the  common  strata  such  quan- 
tity ot  water  as  may  be  reasonably  seceasaiy 
for  beneficial  use  upon  his  land,  or  bis  rea- 
atmaUe  proportion  of  nidi  wator,  If  there  i> 
not  enough  tax  all,  but  that  one  cannot,  to 
the  injury  of  the  other,  teke  such  waters  from 
the  strata  and  conduct  ttie  same  to  distant 
lands  not  sttnated  over  the  same  water-bear- 
ing strata.  'On  court  thoe  said:  "In  cou- 
troversiee  between  an  approprlator  for  use 
«i  distant  land  and  those  who  own  land  orvr- 
lylng  the  water-bearing  strata,  there  may  be 
two  classee  of  such  landowners:  those  who 
have  need  the  water  on  their  land  before  the 


attempt  to  appropriate,  and  those  who  have 
not  previously  used  It,  Imt  who  claim  the 
right  afterwards  to  do  so.  Under  the  de- 
cision in  this  case  the  rights  of  the  first  class 
of  landowners  are  paramount  to  that  of  one 
who  takes  the  water  to  distant  land ;  but  the 
landowner's  right  extends  only  to  the  quan- 
tity of  water  that  Is  necessary  for  use  on  his 
land,  and  the  ai^roprlator  may  take  the  Bur- 
pluB."  In  the  case  at  bar  the  defendant,  with 
respect  to  Its  Injurious  pumping  of  the  wa- 
ter, is  in  the  situation  of  an  approprlator 
for  use  on  distant  land.  With  respect  to 
plalnturs  blodc  191.  It  Is  attempting  to  begin 
such  appropriation  after  the  plaintiff  has 
beea  for  many  years  using  the  water  on  his 
land.  Under  the  role  stated,  thwetor^  the 
rlg^t  of  the  plaintiff  to  the  quantity  of  water 
necessary  for  use  on  tloc'k  191  Is  paramount 
to  that  of  the  defendant  to  take  the  water  to 
the  distant  land  of  the  interveners  and  oth- 
ers dmllarly  situated.  The  detoidant  Is  en- 
titled only  to  take  of  the  surplus  after  block 
191  is  supplied. 

With  reiQMct  to  idaintifl^  Mode  163,  and 
that  part  of  190  upon  which  be  has  not  used 
the  water,  bnt  uptm  wlUdi  he  daims  the  right 
hereaftw  to  use  It  a  quesUon  la  presraited 
which  was  ^tresdy  left  undetermined  in 
Rata  T.  Walklnabaw  and  which  was  not 
therein  Involved.  The  plaintiff,  with  regard 
to  this  land,  stands  In  the  posttltm  of  the 
second  daas  meutioDed  In  the  above  quota- 
tion. Tho  plalntlfC,  when  the  detendant  be- 
gan pumping  the  12S  Indies  In  Jun^  1902, 
gave  it  notice  that  the  inunping  was  lowering 
the  water  level  and  impairing  his  rights. 
TbB  suit  was  begun  In  July,  1909;  and  flu 
facta  found  the  court  show  that  no  estop- 
pd  in  pals  existe  In  favor  of  the  defendanta 
to  prevoit  the  plaintiff  from  asserting,  pro- 
tecting, and  enfordng  such  rights  as  he  may 
have  to  the  water  for  use  on  btodcs  16S  and 
190.  The  question  la  tbowfore  falriy  pre- 
sented whether  or  not,  after  an  approprlator 
ot  wfttw  from  a  common  water-bearing  stm- 
ts baa  begun  to  take  the  water  therefnun  to 
distant  lands  not  situated  over  the  strata, 
for  use  on  such  distant  lands,  the  owner  of 
other  overlying  land,  upon  which  he  has  nev- 
er used  the  water,  may  Invoke  the  aid  of  a 
oonrt  of  equity  to  protect  htm  in  bis  rlg^t  to 
theieaftM  use  sudi  water  <m  his  land,  and 
thus  prevent  the  approprlator  from  defeating 
such  landowner's  right,  or  acquiring  a  para- 
mount right,  by  adverse  use,  or  by  lapse  of 
timft  It  appears  from  the  findings  that  the 
existence  of  this  underlying  water  was  known 
before  the  lands  were  conveyed  to  the  trus- 
tees hj  Maday,  and  that  the  idalntlff  bought 
hla  tracte  fnun  the  tmstees  because  of  Ite 
situation  with  respect  to  that  water,  and  re- 
lying upon  said  natural  water  supply,  and 
that  without  this  water  the  land  Is  of  little 
value.  Under  these  circumstances  It  does  not 
seem  reasonable  or  Just  to  adopt  a  nde  that 
would  deprive  tbe  buyer  <^  such  land  of  de 
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prtDdpal  benefit  of  bis  purchaee  and  tbe 
land  of  Its  chief  element  of  Talue.  Tbe  land 
being  BO  situated  that  It  has  tbe  natural  ad- 
Tantages  afforded  hj  the  underlying  water, 
tbe  conditions  are  analogous  to  those  affect- 
ing land  riparian  to  a  stream,  wblcb,  because 
of  ItB  Bltoatlon  with  reference  to  the  stream, 
Is  glren  rights  to  the  waters  thereof,  so  far 
as  necessary  for  use  thereon,  which  are  par- 
amount to  tbe  right  of  another  riparian  own- 
er to  divert  the  water  to  lands  not  riparian. 
The  reasonable  rule  here  wonld  be  to  hold 
that  tbe  defendant's  appropriation  for  dis- 
tant lands  Is  subject  to  the  reasonable  use 
of  the  water  on  lands  overlying  the  supply, 
particularly  In  the  hands  of  persons  who 
bave  acquired  It  because  of  these  natural 
advantages,  and  we  therefore  hold  this  to  be 
the  law  o£  tbe  case  with  respect  to  the  lands 
upon  which  no  water  baa  been  used  by  the 
plaintiff. 

In  the  case  of  either  class  of  owners  of 
overlying  lands,  the  approprlator  for  use  on 
distant  land  has  the  right  to  any  surplus  that 
-may  exist  If  tbe  adjoining  overlying  owner 
does  not  use  tbe  water,  the  approprlator  may 
take  all  tbe  regular  supply  to  distant  land 
until  such  landowner  is  prepared  to  use  It 
and  begins  to  do  so.  It  Is  not  the  policy  of  the 
law  to  permit  any  of  the  available  waters  of 
tbe  country  to  remain  unused,  or  to  allow  one 
having  the  natural  advantage  of  a  sltoatloQ, 
which  gives  him  a  legal  right  to  water,  to  pre- 
vent another  from  using  it,  while  he  himself 
does  not  desire  to  do  so.  The  established  and 
settled  law  of  riparian  rights  In  running 
streams,  which  have  become  vested  rights, 
may  compel  a  different  rule  with  regard  to 
such  waters  In  some  Instances,  but  these  rules 
of  law  do  not,  of  necessity,  control  rigbta  In 
percolating  waters.  The  most  that  should  be 
allowed  In  such  circumstances  Is  to  give  a 
party  the  aid  of  tbe  courts  to  protect  his 
right  and  prevent  tbe  destmctlon  of  his 
source  of  supply  by  excessive  use  or  other 
cause.  The  court  unquestionably  has  power 
to  make  reasonable  regulations  for  the  use 
of  such  water  by  tbe  respective  parties,  fixing 
the  times  when  each  may  take  It  and  the 
quantity  to  be  taken,  provided  they  be  ade- 
quate to  protect  the  person  having  the  par- 
amount right  In  tbe  substantial  enjoyment  of 
that  right,  and  to  prevent  its  ultimate  de- 
structioti. 

The  Judgment  of  tbe  court  below,  with  re- 
spect to  block  191,  was  apparently  based  up- 
on the  rule  established  In  Katz  v.  Walkln- 
shaw,  supra,  and  was  made  with  the  design 
to  allow  the  defendant  to  take  as  much  of 
tbe  water,  and  no  more,  as  should  be  com- 
patible with  tbe  paramount  right  of  the  plain- 
tiff. In  view  of  the  findings,  however,  we 
think  tbe  Judgment,  In  Its  present  form, 
might  eventually  prove  insufiQcIent  for  the 
protection  of  plalntUTs  right.  Tbe  watershed 
supplying  the  underground  strata  is  of  limit- 
ed area,  and  In  some  years  but  little  water 


Is  contributed  to  tbe  aabterranean  basin,  be- 
cause of  the  light  rainfall.  The  ^ect  of  the 
defendant's  pumping  for  a  period  of  a  little 
over  18  months  was  to  lower  the  perman^t 
water  level,  as  It  stood  when  the  pumps  were 
Idle,  as  much  as  7  feet   By  reason  thereof 
the  plaintiff  la  compelled  to  lift  the  water  7 
feet  hlgb»  than  before  the  defendant  began 
Its  present  appropriation.   Perhaps,  In  view 
of  tbe  extreme  necessity  for  water,  and  the 
great  benefit  derived  therefrom,  titis  addi- 
tional burden  upon  the  plaintiff  may  not  be 
unreasonable.   But  If  the  Judgment  permit- 
ting this  pumping  by  tbe  defendant  Is  affirm- 
ed without  modification.  It  will  be  final  be- 
tween the  parties,  and  the  defendant  will 
have  a  perpetnal  right  to  continue  the  drain 
upon  the  limited  supply.  This  dlmate  la  sub- 
ject to  occasional  periods  of  several  auccea- 
sive  years  of  comparative  droi^t.  We  have 
recently  had  a  lO-year  period  of  that  kind, 
wtatcb  was  Just  dosing  at  the  lime  this  pump- 
ing of  deffflidant  began.  It  Is  probable  that. 
If  another  sacb  period,  or  even  a  shorter  one, 
should  occnr,  or  possibly  with  a  normal  rain- 
fall, the  contlnnoQB  pumping  of  tSS  Inches  of 
water  from  thb  limited  supply  will  continue 
to  lower  the  permanent  water  level  of  the 
basin  until  the  plaintiff  will  be  unable  to 
reach  It  witb  his  pumps.   It  Is  not  Impossi- 
ble that  ultimately  the  baaln  will  thereby 
be  entirely  emptied  fut  water.   The  findings 
do  not  show  the  quantity  of  water  that  will 
be  annually  supplied  to  these  underground 
strata  by  tbe  average  annual  ralufall  upon 
the  watershed  from  wblcb  it  comes.  They 
are  silent  on  this  point   It  is  manifest  that. 
If  tbe  quantity  taken  therefrom  exceeds  the 
average  annual  amount  contributed  thereto, 
the  underground  store  will  be  gradually  de- 
pleted and  eventually  exhausted.  This  should 
not  he  permitted.   The  Judgment  should  be 
so  modified  as  to  provide  for  or  permit  the 
prevention  of  such  a  catastrophe,  and  to  lim- 
it the  amount  taken  by  all  the  consumers  to 
a  quantity,  as  near  as  may  be,  equal  to  the 
average  constant  supply  from  the  rainfall. 
It  should  also  be  framed  so  as  to  prevent  the 
lowering  of  the  permanent  level  to  such  an 
extent  that  the  plaintiff  will  be  unable  to 
obtain  by  bis  pumps  sufficient  water  there- 
from for  use  upon  his  lands.  Tbese  observa- 
tions apply  With  equal  force  to  the  right  of 
the  plaintiff  to  have  the  supply  protected  for 
future  use  upon  the  portion  of  his  lands  not 
hitherto  supplied  with  water.   The  Judgment 
makes  no  provision  whatever  for  the  protec- 
tion of  the  right  of  these  lands  to  share  la 
the  water. 

It  Is  therefore  ordered  that  the  Judgment 
of  the  superior  court  be  modified  by  adding; 
thereto,  Immediately  preceding  the  date  lino 
thereof,  the  following  clauses:  "(10)  Provid- 
ed, however,  that  In  no  event  shall  the  de^ 
fendant  be  allowed  to  take  of  tbe  waters  in. 
the  strata  pierced  by  its  wells,  a  quantity 
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greater  than  Is  supplied  thereto  from  the 
arsage  annual  rainfall  upon  the  watershed 
eootribatlng  thereto,  and  from  other  Bourcea ; 
nor  shall  It  be  allowed  to  take  therefrom  a 
qnantky  that  will  reduce  the  water  level  In 
plalntUTa  wells,  during  the  periods  when  the 
pialntUt  iB  herein  glreo  the  right  to  pomp 
tberefrom,  to  sncb  an  extent  that  the  plain- 
tiff, with  pumps  operating  at  the  depth  of  bis 
present  pumpa,  and  with  eqaal  capacity,  will 
be  unable  to  obtain  therefrom  enough  water 
to  properly  irrigate  bis  said  block  191  dnr- 
ing  snch  period,  not  exceeding  the  quantity 
bereinbefore  stated.   It  Is  further  adjudged 
ind  declared  that  the  plaintiff,  as  the  owner 
of  said  bkx^  153  and  100,  has  the  right  to 
take  and  use  of  the  said  waters  underlying 
said  blo<dDB,  respectively,  a  sufficient  quantity 
for  Irrigation,  and  other  uses  tbereon,  or  his 
doe  share.  In  case  there  is  not  enough  for  all 
eqoally  entitled  therefrom,  at  such  reason- 
able times  as  It  may  be  necessary  and  con- 
veident  to  do  so,  and  that  such  right  is  par- 
ed of  said  lands ;  that  he  may  take  such  wa- 
ter tbiongh  and  by  means  of  wells  situated 
tbereon,  and  that  he  must,  when  be  desires  to 
use  the  same,  give  the  defendant  10  days' 
notice  of  tbe  time  or  times  when  he  will  be- 
gin rach  use,  and  the  defendant  must  there- 
npui  at  sncb  times  cease  pumping  its  wells 
for  a  Bnfflclent  time  to  allow  plaintiff  to  ob* 
tain  enough  water  for  tme  Irrigation  of  ao 
BDcb  of  the  partlcnlar  block  aa  may  ttiea 
reqolre  Irrigation;  that  tiie  contlnnsd  pump- 
log  of  said  water  In  future  by  said  defmd- 
mt  as  ben^  permitted,  shall  not  be  deemed 
adverse  to  the  rights  of  plaintiff  herein  de- 
clared, wbeUier  such  rights  are,  or  are  not, 
naed  by  plaintiff,  and  that  defendant  be  for- 
ever enjoined  from  aaserting  or  daimlng 
rff^ts  m  sodi  wator  paramount  to  those  of 
plaintiff  herein  declared." 

As  tbos  modified,  the  judgmoit  shall  stand 
Bflirnied. 

We  concur:  BEA.TTT.  O-J.;  ANGBLLOT- 
TLJ.;  SIiOSS,J.;  HBNSHAW,  J.;  LOB- 
IGAN,  J. 

On  Behearlng. 

PBR  CUBlAail.  The  petition  for  a  rehear- 
ing is  denied.  The  modification  of  the  Judg- 
ment of  the  superior  court  herein,  as  ordered 
la  the  dedsion  of  this  court  hereinbefore  fil- 
ed. Is  amended  by  adding  thereto  the  follow* 
ing  additional  clause ;  "Nothing  in  this  judg- 
ment shall  be  constraed  to  prevent  the  de- 
fendant from  pumping  from  Its  said  wells 
on  bloclc  192.  at  the  times  when  by  this  judg- 
moit  It  is  allowed  to  pump  therefrom,  a 
qaantlty  of  water  which,  when  added  to  the 
Bmtnral  flow,  if  any,  of  said  wells,  will  equal 
a  flow  of  90  Inches  of  water  measured  under 
a  4-incti  pressure,  and  using  the  same  on  dis- 
tant lands." 
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In  re  VOGT'S  ESTATD.   (S.  F.  4,047.) 
(Supreme  Court  of  California.    Nov.  13,  1908. 
Rehearing  Denied  Dec.  10,  1908.) 

1.  WHXB     (I  '^n— PBBSUlCFnOH     AS  TO 

KnowLBDoe  and  umtn. 

Testator  is  presumed  to  have  known  when 
he  made  his  will  that,  without  hts  wife's  con- 
sent, he  could  dispose  of  only  one-half  of  the 
conmiunlty  pnmerty,  and  also,  unless  the  con- 
tran  appears  bom  the  terms  of  the  will,  tha.t 
he  iud  not  Intend  to  devise  or  beqoeatii  an  in- 
terest in  the  community  property  which  he 
coald  not  disiKme  of.  bat  the  mteotlou  of  the 
testator  to  dispose  of  the  entire  comouinity  es- 
tate, if  clearly  appearing  from  the  will,  must 
prevail  over  these  presumptions. 

iEA.  Note.^FoT  other  cases,  see  Wills,  Dee. 
r.  i  49a*] 

2.  WiiXB   (I  782*)— Rights  ov  Dsvibkes— 

BLECnON. 

Where  the  intention  of  a  husband  in  mak- 
iog  faia  will,  to  dispose  of  the  whole  of  the  com- 
munity property,  and  not  a  moiety  thereof,  Is 
clearly  shown  by  the  terms  of  the  will,  and  the 
disposition  so  made  Is  such  that  the  widow 
caooot  take  the  moiety  given  her  by  law,  with- 
out to  that  extent  defeating  the  plain  intent  of 
the  testator,  she  will  he  required  to  choose  be- 
tween the  'provisions  of  the  law,  and  those  ot 
the  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  I  2081 ;  Dec  Dig.  I  782.*] 

S.  Wills  U  7^*)— Rigbt  or  Devisee— Elbc- 
TioH-^onsTBnoixoH— GoHHunrrr  Peopeb- 

XT. 

Testator  in  one  paragraph  of  his  will  be- 
queathed to  his  wife  certain  real  property  de- 
scribed therein.  In  a  second  paragraph  he 
bequeathed  the  rest  and  residue  of  his  estate, 
real,  personal,  or  mixed,  wlierever  situated, 
to  his  wife,  and  four  of  hla  children  named,  giv- 
ing an  undivided  one-fifth  share  to  the  wife  and 
to  each  child.  Id  the  third  paragraph  he  de- 
clared "that  all  of  my  estate  is  my  separate 
property  except  a  portion  thereof  equal  to  a 
value  of  eight  thousand  dollars,  that  Is  to  say, 
only  eight  thousand  dollars  of  my  estate  is 
community  property."  The  fourth  and  fifth 
clauses  of  uie  will  named  the  executors  and 
gave  them  power  to  dispose  of  all  or  any  part 
of  "my  estate,"  and  there  were  no  other  dis- 
positions of  property.  Held,  that  it  was  the 
intention  of  the  testator  to  dispose  of  his  sep- 
arate estate  and  the  whole  of  the  community 
property ;  and  his  widow  was  put  to  her  elec- 
tion between  her  share  of  the  commnnity  estate 
and  the  provision  made  for  her  by  the  will. 

[Ed.  Note.— For  other  cftseB,  see  Wills.  Cent. 
Dig.  f  3031 ;  Dec.  Dig.  | 

4.  Wills  (B  458*)— CoiisrBDorioir— Lakouaoi. 

A  word  or  phrase  in  a  will  occurring  more 
thao  once  is  presumed  always  to  be  used  in  the 
same  sense  nnlMS  the  context  shows  a  different 
meaning,  and  the  meaning  of  an  ambiguous 
part,  under  Civ.  Code,  S  1323,  "may  be  ex- 
plained by  a  reference  thereto  or  a  recital  there- 
of in  another  part  of  tbe  will." 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  S  977;  Dec.  Dig.  ft  4B8.*] 

5.  Appeal  anu  Bsbob  (|  0S4*>— Pbesuhp- 
noNs. 

.  Where  the  will  of  a  husband  dlaposes  of  the 
entire  community  interest,  and  It  does  not  ap- 
X>ear  on  appeal  from  an  order  distributing  the 
estate  that  the  widow  choee  to  take  under  tbe 
statute,  alt  presumptions  are  in  favor  of  the 
action  of  the  court  below,  and,  no  objection 
being  made  that  the  court  dur^rded  her 
eheiob.  It  will  be  presumed  that,  when  required 
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to  elect,  the  widow  ^oaa  the  proTisione  of  the 
wilL  althoaKh  the  record  does  not  expressly 
dbdose  whether  ehe  made  any  election. 

rEd.  Note.— For  other  case*,  aee  App^  and 
Error,  Dee.  Dig.  |  f»S4.«]- 

Dq;>artment  1.  Appeal  from  Superior 
Court,  Alameda  County;  T.  W.  Harris, 
Judge. 

IB  tbe  matter  of  tbe  eatate  of  Frank  C. 
Vogt,  deceaaed.  Appeal  by  Theresa  Togt 
from  an  order  making  final  distribution  of 
the  property  of  said  estate.   Order  affirmed. 

A.  Morgentbal,  for  appellant  A  F.  St  Sure 
and  Charles  C.  Boynton,  for  respondents. 
Mrs.  E.  Foley,  in  pro.  per.  D.  W.  Martin,  in 
pro.  per. 

SHAW,  J.  This  Is  an  appeal  by  Theresa 
Vogt,  widow  of  Frank  C.  Vogt,  deceased,  from 
an  order  making  final  distribution  of  tbe 
property  of  the  eatate  of  said  decedent 

Tbe  sole  question  for  decision  is  whether, 
under  the  terms  of  the  will  of  the  deceased, 
the  widow  was  entitled  to  take  the  one-half 
of  the  community  property  which  devolved 
upon  her  by  law,  and,  in  addition  thereto, 
her  interest  In  the  other  moiety  thereof,  and 
in  the  separate  property,  as  given  to  her  by 
the  will,  or  whether  she  was  put  to  an  elec- 
tion between  the  provisions  of  the  will  and 
of  the  law  In  respect  to  such  property.  The 
court  below  held  that  she  was  required  to 
elect,  and  distributed  to  her  only  the  property 
given  to  her  by  -the  will,  Tbe  testator  is  pre- 
sumed to  have  known,  when  he  made  his  will, 
that  by  the  law  he  bad  no  power  to  dispose, 
by  will,  of  his  wife's  Interest  in  the  commu- 
nity property,  an  interest  existing  only  in 
expectancy  at  the  time,  and  that,  without 
her  consent,  he  could  dispose  of  only  one-half 
of  the  community  property  by  the  will.  It  la 
also  presumed,  unless  the  contrary  appears 
from  the  terms  of  the  will,  that  he  did  not 
intend  to  devise  or  bequeath  that  interest  In 
the  community  property  which  he  did  not 
have  power  thus  to  dispose  of.  Estate  of 
OUmore.  81  Gal.  242,  22  Paa  656;  King  v. 
Lagrange,  50  Cal.  331 ;  Estate  of  SUvey,  42 
Gal.  212.  "A  purpose  to  attempt  the  dispo- 
sition, by  will,  of  property  which  by  statute 
would  pass  to  the  wife,  as  survivor  of  the 
matrimonial  community  upon  his  death,  is 
QOt  to  be  readily  inferred,  especially  wheie 
the  words  employed  by  the  testator  may  have 
their  fair  and  natural  Import  by  applying 
them  to  that  moiety  of  which  he  bad,  by  law, 
the  testamentary  disposition."  Estate  of  SIl- 
vey,  supra.  "It  Is  only  where  there  is  such 
a  clear  manifestation  of  Intent  to  devise  the 
whole  community  property  as  to  overcome 
these  presumptions  that  the  wife  can  be  put 
to  her  election  either  to  take  under  the  wUI 
or  to  take  what  she  is  entitled  to  by  law." 
Instate  of  Gilmore,  supra.  These  rules  nec- 
essarily imply  the  qualiflcatlon  that  where 
tbe  Intentltm  to  dl^oae  of  the  whole  of  the 


community  property,  and  not  of  a  mowty 
thereof  only,  Is  clearly  shown  by  the  terms 
of  tbe  will,  and  the  disposition  so  made  Is 
such  that  the  widow  cannot  take  the  moi- 
ety glvm  her  by  law  without,  to  that  ex- 
tent, defeating  tbe  plain  intent  of  tbe  tes- 
tator, she  will  be  required  to  choose  between 
the  provisions  of  the  law  and  those  of  the 
will  and  may  take  either,  but  not  both.  The 
Intention  of  tbe  testator  to  dispose  of  the  en- 
tire community  estate, ,  if  clearly  appearing 
from  the  will,  must  prevail  over  all  these  pre- 
sumptions. Estate  of  Smith,  108  Cal.  119, 
40  Pac.  1037.  Upon  ai^lying  these  principles 
to  the  will  in  question,  we  think  it  clearly 
appears  that  the  widow  was  under  the  ne- 
cessity of  choosing  between  the  inconsistent 
provisions  of  the  will  and  the  law. 

The  parts  of  the  will  pertinent  to  the  ques- 
tion are  as  follows : 

"Firstly,  I  give,  devise  and  bequeath  to  my 
wife,  Theresa  Vogt  the  following  described 
real  property"  (describing  a  lot  in  the  city  of 
Alameda). 

"Secondly.  The  rest  and  residue  of  my  es- 
tate real,  personal  or  mixed,  wheresoever  sit- 
uated, I  give,  devise  and  bequeath  the  whole 
thereof  to  my  said  wife,  Theresa  Yogt  and  to 
my  children,  Frederick  August  Vogt  Charles 
John  Vogt  Henry  Frank  Vogt  and  Emllle 
Marie  Schmitt  wife  of  Frederick  Schmitt 
that  is  to  say,  an  undivided  one-fifth  (l-5th) 
share  thereof  to  my  said  wife,  and  an  undi- 
vided one-fifth  (l-6th)  share  tliereof  to  each 
of  my  said  children. 

"Thirdly.  I  hereby  dedare  that  all  of  my 
estate  is  my  separate  property,  except  a  por- 
tion thereof  equal  to  a  value  of  eight  thou- 
sand dollars,  that  is  to  say,  <mly  eight  thou* 
sand  dollars  of  my  estate  1>  community  iwop- 
erty." 

The  fourth  and  fifth  clauses  named  the  ex- 
ecutors and  gave  them  power  to  sell  and  dis- 
pose of  all  or  any  part  of  "my  estate."  There 
were  no  other  dispositions  of  proper^. 
The  deceased  waa  69  years  old  at  the  time 
he  made  the  will,  April  17,  1903,  and  he  died 
on  April  5,  1905.  The  widow  was  a  second 
wife  by  whom  he  bad  no  children,  those  nam- 
ed in  the  will  being  children  of  his  first  mar- 
riage. Tlie  value  of  tbe  entire  estate  waa 
$11,460.03.  The  value  of  the  lot  devised  to 
the  widow  was  $2,360.  The  residue,  after 
paying  the  debts  and  exp^ises  of  adminis- 
tration, amounted  to  $8,109^.  Tbe  lot  afore, 
said  had  been  occupied  by  tbe  testator  dur- 
ing his  lifetime  as  a  home,  and  it  Is  admit- 
ted by  appellant  that  it  was  his  separate 
property,  a  fact  which  does  not  appear  from 
the  record,  except  by  inference.  Tbe  expense 
of  administration  was  $712.82.  The  language 
of  tbe  will  clearly  shows  that  the  testator 
believed  that  he  was  thereby  disposing  of  his 
entire  estate,  indnding  both  his  separate  e»- 
tate  and  the  whole  at  the  community  prop- 
erty.  1^  Intention  of  the  tastatmr  In  this 
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respect  Is  to  be  determined  by  the  rales  which 
apply  generally  to  the  Interpretation  of  wUIb  ; 
a  proper  effect  being  given,  of  eonrse,  to  the 
presumptions  aforesaid.  A  word  or  phrase 
occnrrlng  more  than  (mca  therein  Is  presum* 
ed  always  to  be  used  In  the  same  sense,  un- 
less the  context  shows  a  different  meaning. 
Le  Breton  t.  Cook,  107  Cal.  417,  40  Pac.  562. 
The  meaning  of  an  amblgaons  part  "may  be 
«:plalned  by  a  reference  thereto,  or  a  recital 
thereof  In  another  part  of  the  will."  OIt. 
Code,  }  1823.  The  testator  is  presumed  to 
have  known  that  his  absolnte  testamentary 
power  extended  only  to  an  undivided  one- 
half  of  the  community  property.  With  this 
knowledge  he  was  carefal,  when  he  came  to 
dlQ>ose  of  the  property  other  than  the  home- 
stead, to  describe  It  as  "the  rest  and  residue 
of  my  estate,  personal  or  mixed  wheresoever 
situated,"  and  to  say  that  he  gave  "the  whole 
thereof*  to  his  wife  and  the  four  children,  in 
equal  parts,  one-fifth  to  each.  This,  alone, 
Indicates  his  intention  to  give  the  whole  of 
the  community  property  in. that  manner,  and 
to  that  extent  It  is  inconsistent  with  a  design 
to  affect  or  dispose  of  only  a  one-half  thereof. 
Next,  he  shows  what  was  in  bis  mind  by  de* 
daring,  "all  of  my  estate  is  my  separate  prop- 
erty, except  a  portion  thereof  equal  to  a  value 
of  eight  thousand  dollars,"  and  then,  to  make 
It  more  certain  by  a  differrat  form  of  ex- 
pression, he  reiterates  the  fact  by  saying: 
''Only  eight  Uionsand  dollars  of  my  estate  Is 
community  property."  If  he  had  been  refer- 
ring to  only  one-half  of  the  community  es- 
tate. It  would  uot  have  been  true  that  it 
would  have  equaled  eight  thousand  dollars 
In  value.  He  thus  makes  it  clear  that  in  this 
part  of  the  will  the  phrase  "my  estate"  was 
used  to  describe  and  include  both  moieties  of 
the  community  property.  It  would  be  pre- 
snmed  to  have  been  used  for  the  same  pur- 
pose in  the  second  clause  where  be  disposes 
of  the  residue  of  "my  estate,"  unless  the  con- 
trary was  Indicated,  But  be  puts  this  beyond 
doubt  by  the  express  statement,  as  to  this 
residue,  that  he  there  disposes  of  "the  whole 
thereof,"  thus  excluding  the  idea  that  he  was 
dealing  with  one-half  only,  or  with  any  un- 
divided portion.  Manifestly  to  his  mind,  as 
It  appears  from  the  will,  his  estate  embraced 
both  his  separate  property  and  the  entire  in- 
terest In  tiie  community  property,  and  the 
will  must  be  deemed  to  have  disposed  of  It 
accordingly. 

She  was  not  compelled  to  accept  this  pro* 
vision.  She'  might  have  r^udlated  the  will 
entirely,  and  could  then  have  Insisted  upon 
the  share  of  the  estate  which  the  law  allowed 
her.  The  court  rightly  beld,  however,  that  she 
was  put  to  her  election.  It  does  not  ap[>ear 
that  she  chose  to  take  under  the  law.  The 
distribution  waa  made  in  accordance  with  the 
will,  as  we  have  interpreted  it  All  presump- 
tlws  are  in  favor  ot  the  action  of  the  court 
below.   Ko  objection  Is  made  that  the  court 


disregarded  her  choice,  and  we  therefore  pre- 
sume that,  when  required  to  elect,  she  chose 
the  provisions  of  the  will,  although  the  record 
does  not  expressly  disclose  whethw  she  made 
any  election  or  not. 
The  order  of  dlstrlbutlim  la  afBmed. 

We  concur:  SLOSS.J.;  AMGELLOTTI,  J. 


ANOLO-OAIiirOBNIAN  BANK,  limited,  v. 

FIELD  at  aL    (S.  F.  4,728.) 
(Supreme  Court  ot  Califoznia.  Nov.  1^  1908.) 

1.  MOBTGAQBS  (|  190*)— MOBTOAOn  in  POS- 
SESSION Ukdeb  Dekd  of  EQniTT  or  Re- 
DEHFTion— BiQHT  TO  Rentb  aitd  PsoFrrs. 

A  mortgagee  in  possesaion  under  a  deed  of 
the  equity  of  redemption  from  the  mortgagor 
ia  not  liable  aa  mortgagee  in  possession  to  ac- 
count to  junior  lien  holderB  for  rents  and  prof- 
its received  after  he  took  poasessioa  under  the 
deed,  since  by  his  deed  be  succeeds  to  all  the 
rights  of  his  grantor  in  the  land,  including  the 
right  to  possession  thereof  and  the  use  and 
proSta  until  legally  dispoBseased. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  {  628;  Dec  Dig.  1 109.*] 

2.  Pleading  ({  258*)— TbiaIi— Auxndmehv— 
dlscbbtion  of  coubt. 

No  abuse  of  discretion  In  the  allowing  of  an 
amendment  to  the  answer  after  the  case  was 
closed  was  shown  where  the  adverse  party  was 
fully  protected  in  its  right  to  meet  the  amend- 
ment and  the  testimony  offered  in  support  there- 
of. 

[Ed  Note^— For  other,  cases,  see  Pleading, 
Cent  Dig.  I  776;  Dec  IMg.  1  258.*] 

8.  APFEAI.  and   BBBOB  (I  lOGO*)— HABlCLEBa 

Ebbob— Admission  or  Evidence. 

The  erroneous  admissiou  of  immaterial  evi- 
dence which  does  not  prejudice  m  party  la  baim- 
less. 

[Ed.  Note^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4158;  Dec.  Dig.  f  lOSO.*] 

D^mrtment  1.  Appeal  from  Superior 
Court,  Monterey  Oonnty;   M.  T.  Doollng, 

Action  by  the  Anglo-Caiifomlan  Bank,  Lim- 
ited, against  T.  J.  Field,  Administrator,  the 
Bank  of  Monterey,  and  others.  There  was 
a  judgment,  and,  from  an  order  d^iylng 
its  motion  for  a  new  trial,  the  Bank  of  Mon- 
terey appeals.   Order  affirmed. 

Bee.  also,  146  Cal.  644.  80  Pac.  1080. 

Zabala  ft  Wyatt,  for  appellant  J.  W. 
Lillenthal  and  Doughwt7  &  Lac^,  for  re- 
spondents. 

ANGELIxym.  J.  This  Is  an  appeal  by 
defendant  the  Bank  of  Monterey  from  an 
order  denying  Its  motion  for  a  new  trial. 

The  action  was  Instituted  by  plaintiff  In 
February.  1808,  to  foreclose  a  moFtgage.  in 
the  form  of  an  absolute  deed,  executed  on 
March  10.  1894,  by  George  and  Elsie  Brandt 
the  owners  of  the  property  therein  describ- 
ed, and  duly  recorded  March  22,  1897.  De- 
fendant Bank  of  Monterey  is  the  holder  of 
a  Junior  mortgage,  also  in  the  form  of  a 
deed,  coverli^  the  flame  property,  executed 


*For  etlisr  euw  bm  same  tople  and  Motion  HUMBBB  la  Dec.  *  Am.  Digs.  1907  to  Oata,  4  Rsporter  Zodezes 
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b7  the  Brandts  on  April  16,  1897,  which  It 
here  seeks  to  foreclose.  While  this  action 
was  pending  on  January  24,  1899,  the  cross- 
defendant,  Thomas  W.  Cowan,  purchased 
Crom  plaintiff  its  promissory  notes  and  mort- 
gage fbr  $8,000.  On  February  28,  1899,  he 
purchased  the  mortgaged  property  from  the 
Brandts,  receiving  a  deed  of  that  date,  con- 
veying the  property  to  bim  for  an  express- 
ed consideration  of  $5,  subject  to  the  mort- 
gages held  by  plaintiff  and  the  Bank  of 
Monterey.  This  deed  was  not  recorded  un- 
til January  2,  1902.  Immediately  upon  re- 
ceiving this  deed  the  grantee  Cowan  enter- 
ed Into  possession  of  the  property,  and  has 
ever  since  been  in  such  possession.  George 
Brandt  died  on  November  20,  1899,  and  T. 
J.  Field  Is  the  administrator  of  his  estate. 
The  action  was  first  tried  In  the  superior 
court  on  March  11, 1902,  and  the  lower  court 
held  that  the  Hen  of  the  mortgage  to  plain- 
tiff assigned  to  Ck>wan  was  extlngalahed 
and  merged  in  the  fee  by  the  conveyance  of 
the  mortgaged  property  by  the  Brandts  to 
Cowan,  the  assignee  of  plaintiff,  and  that 
the  lien  of  the  mortgage  of  the  Bank  of  Mon- 
terey was  therefore  superior  thereto.  Judg- 
ment was  given  accordingly.  Upon  appeal  to 
this  court,  It  was  held  that  there  was  no 
merger;  the  court  saying:  "It  Is  true  that, 
under  ordinary  circumstances,  where  the 
holder  of  a  mortgage  acquires  the  estate  of 
the  mortgagor,  the  mortgage  interest  is  merg- 
ed in  the  fee  and  the  mortgage  Is  extinguish- 
ed. Tbls  Is  the  ordinary  legal  effect  of  the 
transaction,  and  ordinarily  the  Intention  Is 
presumed  to  accord  with  the  act  accom- 
plished. But  this  rule  Is  never  applied 
where  there  is  an  Intervening  lien  on  the 
property,  which  it  is  to  the  interest  of  the 
purchaser  to  keep  on  foot,  and  where  there 
la  no  evidence,  direct  or  circumstantial,  of 
an  express  Intention  to  extinguish  the  first 
mortgage  and  hold  subject  only  to  the  sec- 
ond. In  such  a  case  the  legal  title  and  first- 
mortgage  Hen  will  be  considered  as  separate 
Interests  whenever  necessary  for  the  pro- 
tection of  the  Just  rights  of  the  purchaser." 
See  Anglo-Callfornian  Bank  v.  Field  et  al., 
146  Cal.  644,  653,  80  Pac.  1080,  1083.  The 
Judgment  was  therefore  reversed,  and  the 
cause  remanded  for  a  new  trial. 

On  the  retrial  in  the  lower  court,  tbe  prin- 
cipal claim  of  defendant  Bank  of  Monterey 
was  that  It  was  entitled  to  have  the  value 
of  the  use  and  occupation  of  the  premises 
during  the  time  that  Cowan  occupied  the 
saiue  from  February  28,  1899,  accounted 
for  and  applied  to  the  payment  of  the  senior 
mortgage  held  by  him.  The  answer  and 
cross-complaint  of  said  bank  do  not  allege 
thiit  Cowan  entered  into  possession  as  mort- 
gngoe,  or  otherwise  than  under  his  deed  from 
tbe  Brandts  conveying  the  property  to  him. 
It  was  alleged  that  the  consideration  for 
such  deed  was  nominal ;  that  Cowan  re- 
frained from  recording  the  deed  until  Janu- 
ary 2,  1902,  for  the  purpose  of  deceiving 


said  defendant  as  to  the  nature  of  his  oc- 
cupation; and  that  the  rents  and  profits 
of  tbe  land  durlilg  all  the  time  Cowan  has 
been  In  possession  were  $100  per  month. 
The  trial  court  found  that^there  was  a  sub* 
stantlal  consideration  for  the  execntion  of 
the  Brandt  deed,  and'  under  the  all^ations 
of  such  answer  and  cross-complaint  as  to  the 
value  of  ttie  property  ,there  can  be  no  claim 
that  any  substantial  consideration  was  In- 
adequate or  unfair,  in  view  of  the  amount 
of  Incumbrances  on  the  property.  Tbe  court 
further  found  that  the  delay  In  recordlng^ 
the  deed  was  not  for  the  purpose  of  deceiv- 
ing the  Bank  of  Monterey,  and  also  that  the 
value  of  the  use  and  occupation  of  such 
property  was  $75  per  month.  It  further  ex- 
pressly found  that  Cowan  entered  into  and 
has  held  possession  of  said  property  sole- 
ly by  virtue  of  the  conveyance  from  the 
Brandts,  and  has  never  occupied  tbe  same 
as  a  mortgagee.  This  finding  is  not  attack- 
ed. Further  finding  against  the  claim  of 
merger,  It  concluded  that  tbe  Bank  of  Mon- 
terey was  not  entitled  to  have  the  value  of 
the  rents  and  profits  or  the  value  of  the  use 
and  occupation  of  the  land  set  off  against 
the  Cowan  mortgage,  and  that  Cowan  was 
entitled  to  be  paid  from  the  proceeds  of 
the  foreclosure  sale,  before  anything  was 
paid  to  the  Bank  of  Monterey  therefrom, 
the  full  amount  of  principal  and  Interest  due 
under  the  terms  of  tbe  ne^es  originally  held 
by  plaintiff  and  transferred  to  Cowan,  with- 
out deduction  or  credit  ob  account  of  rents 
and  profits  or  value  of  the  use  and  occu- 
pation. Judgment  was'  given  accordingly, 
decreeing  the  amounts  due  tbe  respective 
parties,  and  directing  a  sale  of  the  mortgag- 
ed property,  and  the  application  of  the  pro- 
ceeds after  payment  of  costs  of  sale,  etc., 
first,  to  the  payment  of  the  amount  due  Cow- 
an on  such  notes  and  mortgage;  and,  sec- 
ond, any  surplus  then  remaining  to  the 
payment  of  the  amount  due  the  Bank  of 
Monterey. 

The  ruling  of  the  trial  court  to  the  effect 
that  tbe  rents  and  profits  of  the  land  or 
the  value  of  the  use  and  occupation  there- 
of could  not  be  charged  against  Cowan's 
mortgage  was  undoubtedly  correct  It  be- 
ing established  that  Cowan  never  entered 
Into  possession  under  his  mortgage,  but  has 
been  In  possession  solely  under  the  deed  of 
the  mortgagors  conveying  to  bim  the  land 
subject  to  the  mortgages,  no  foundation  ex- 
ists for  any  HabUIty  on  his  part  on  account 
of  rents  and  profits  or  tbe  value  of  the  use 
and  occupation  of  the  land.  It  is  well  set- 
tled that  a  mortgagee  in  possession , under  a 
deed  of  the  equity  of  redemption  from  the 
mortgagor  is  not  liable  as  mortgagee  in  pos- 
session to  account  to  Junior  Henbolders  for 
rents  and  profits  received  after  the  time  he 
took  possession  under  the  deed.  See  Jones 
on  Mortgages,  §}  1118,  lllSa;  OaskeH  v. 
Vlquesney,  122  Ind.  244,  23  N.  E.  791.  17 
Am.  St  Bep.  364;  Gault  T.  Eq.  Trust  Co.,  100 
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Ky.  B78,  38  8.  W.  1065;  Rogen  T.  Herron 
«t  aU  92  111.  683,  588;  Gray  T.  Nelson,  77 
Iowa.  63,  41  N.  W.  S66.  This  Is  necesBarlly 
trn&  Bj  Tlrtne  of  his  deed  sncli  moTtsagee 
■acceeda  to  all  of  tbe  rigbts  of  bis  grantor 
In  the  land,  Induing  the  right  to  remain 
in  possession  thereof  and  enjoy  the  nse  and 
profits  ontU  l^ally  dlspossessedi  occupying 
the  same  position  In  tbls  regaML  that  the 
grantor  would  bare  occupied  had  he  not 
conveyed,  or  that  any  purchaser  not  holding 
a  senior  mortgage  would  hare  occupied.  He 
la  In  possessioii  soldy  as  the  owner  of  the 
property  subject  to  the  existing  mortgages, 
and  there  Is  no  liability  to  account  to  any 
one  for  tiie  Tahie  of  the  use  and  occupa- 
tion thereof.  As  owner  be  Is  entitled  to 
such  possession  and  the  fruits  thereof.  See 
Batik  of  Woodland  v.  Henm,  lao  Oal.  614, 
02  Pac.  1006.  The  reason  underlying  the 
rule  requirli^  a  mortgagee  In  possessltm  to 
account  for  the  teata  and  pro0ts  is  that  the 
mortgage  does  not  entitle  bim  to  posseasiaa, 
and  the  profits  of  the  possession  are  conse- 
quently received  by  him  as  a  trustee  for 
the  mortgagor  and  not  for  himself.  Where, 
therefore,  be  has  no  other  right  to  posses* 
flion.  he  must  account  for  the  Talne  of  sudi 
profits.  Where,  however,  he  has  succeeded 
to  the  r^ts  of  the  mortgagor  In  the  laAd, 
and.  as  sudi  successor,  has  become  entlUed 
to  sneb  proflta  as  owner,  tlie  whole  founda- 
tion for  the  application  of  ttie  rule  Is  taten 
away.  The  rl^t  of  a  junior  mortgagee  to 
compel  sucb  an  accounUng  does  not  rest  up- 
on any  obligation  of  the  senior  morti^gee  to 
him,  for  there  Is  no  contract  between  them, 
but  it  rests  solely  on  the  fact  that  the  senior 
mortgagee  Is  under  obligation  to  Qm  mort* 
gagor  to  account,  and,  by  reason  of  Us  jn* 
nl<w  lien,  be  bas  the  right  In  equity  to  stand 
iB  the  place  of  tlie  mortgagor  and  enforce 
an  account^  to  the  same  extent  only  that 
the  mortgagor  could  have  enforced  it  Oas* 
kell  T.  Vlqueaney,  supra ;  Oault  t.  Eq.  Trust 
Co.,  supra.  Where  no  such  obligation  to 
account  exists  In  favor  of  the  mortgagor,  it 
cannot  exist  In  favw  of  a  Junior  encum- 
brancer. 

We  do  not  think  that  there  was  any  sbuse 
of  discretion  in  allowing  Oowan  to  amend 
bis  answer  after  argumrait  commenced  in- 
serting a  denial  of  Uie  allegatlcm  that  the 
deed  of  the  Bftndts  to  him  was  given  for 
a  purely  nominal  consideration,  and  an  aver- 
ment that  there  was  a  substantial  considera- 
tion therefor,  and  in  allowing  testimony  to 
be  given  thereon.  The  on^  objection  made 
thereto  was  ttiat  the  case  bad  been  closed. 
The  mere  Ul<A  that  the  testimony  bad  been 
closed  did  not  preclude  the  court  from  tak- 
ing this  action  if  it  deemed  It  to  be  In  the 
Intoest  of  Justice,  and  If  the  defendant  bnnk 
waa  fully  protected  In  its  r^ht  to  meet  the 
amendment  and  the  testimony  offered  In  sup- 
port thereof  with  such  evidence  as  it  desir- 


ed to  preset  Such  matters  are  la^Oly 
within  the  dlBcreUon  of  the  trial  court  D& 
fendant  bank  would  undoubtedly  have  been 
granted  time,  if  necessary,  to  contest  the 
matter  thus  set  up  by  amendment,  but  ex- 
pressed no  wish  in  that  bebalf. 

No  ground  at  objection  appears  to  have 
been  specified  in  the  objection  to  the  evl- 
d«ice  given  by  Cowan  to  the  effect  that  since 
he  entered  into  possession  of  tbe  property 
he  has  made  improvements  thweon  of  tbe 
value  of  92;000.  The  objection  urged  in  ap- 
pellant's brief  Is  simp^  that  it  waa  Utama- 
terlal.  It  does  not  appear  to  us  that  tbe 
evidence  could  have  jvejudiced  it  in  tbe 
slightest  degree,  evm  If  we  assume  It  to  have 
berai  Immaterial. 

This  disposes  of  all  the  points  made  for 
reversal. 

The  order  denying  a  new  trial  Is  affirmed. 
We  concur:  SHAW,  J.;  SIjOSS,  J. 


In  le  HALZ/8  ESTATE. 
CROCKER  et  aL  v.  HAIXi 
(S.  F.  4.992.) 

(Sapreme  Coart  of  CalifomU.    Nov.  13,  1906.) 

1.  Gins  (8  5*)— IMTEB  Vivos— Rbquistikb. 

Where  an  InBtrument  recited  that  it  was 
made  in  conBidemtion  of  the  sum  of  $6,  and  of 
the  love  and  affection  of  the  donor,  the  recital 
of  a  nominal  consideration  did  not  prevent  the 
transaction  from  operating  as  a  gift,  within 
Civ.  Code,  |  1146,  definlnf  a  gift  as  a  transfer 
of  personal  property  without  ctnuideratlon. 

[Ed.  Note.— For  other  eases,  see  Gifts,  Dec. 
Dig.  I  5.* 

For  other  de&oitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3084-3087;  vol.  8,  p.  7670.] 

2.  Girrs  (|  18*)- Iiraia  Vivob— Dbijvkbt— 
NxoBsanr. 

Under  Civ.  Code,  S  1147,  requiring  a  de- 
livery to  the  donor  in  case  of  a  verbal  gift, 
where  a  gift  inter  vivos  is  evidenced  by  writ- 
ing, there  need  be  no  actual  delivery. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Gent 
Dig.  I  32 ;  Dec  Dig.  I  !&•] 

8.  Gifts  ({  15*)- Ihteb  Vivos— Ihtbht—Ne- 

CESSITT. 

No 'gift  of  personal  property,  whether  ver- 
bal or  evidenced  by  writing,  except  a  gift  causa 
mortis,  la  effectual  unless  the  owner  intends  to 
C(»npletely  divest  himself  of  dominion  over  the 
property. 

[Ed.  Note.— For  other  eases,  see  Gifts,  Gent. 
Dig.  SS  3,  14 ;  Dec.  Dig.  {  IS.*] 

4.  Gifts  (8  60«)  —  Ihtkkt  — Qubstions  fob 

JUBY. 

Whether  a  donor  Intended  to  divest  himself 
of  dominion  over  personal  property  is  a  ques- 
tion of  fact  to  be  determined  upon  all  the  evi- 
dence by  the  trial  court  or  jury  lUce  other  qu»- 
tions  of  fact. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent. 
Dig.  I  101;  Dec  Dig.  |  60.*] 

5.  Gifts  (8  48*)- BvioENcai— Admissibilitt. 

In  determining  whether  tbe  owner  intended 
to  make  a  gift  of  property,  declarations  of  the 
donor,  both  before  and  after  the  transaction, 
are  admissible. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Gent. 
Dig.  I  91 ;  Dee.  Dig.  t  4&*] 


•For  otber  cases  sea  seme  topln  and  section  NDMBBR  In  Dee.  *  Am.  Digs.  1M7  to  date.  A  Reporter  Indans 
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6.  Appeal  aits  Bbbos  (S  1O09*)— Law  of  thx 

Case— FoBHiB  Dscibioks— Scopk. 

A  former  decision  holding  that  an  inetni- 
ment  was  not  a  will,  bat  a  deed,  which  transfer- 
red to  the  nantee  the  proper^  deacrlbed,  did 
not  dedde  the  question  of  the  grantor's  Intent 
to  make  a  completed  gift  of  the  property. 

[Ed.  Note.— For  other  coBes,  see  Appeal  and 
Error,  Gent.  Dig.  {S  437(K  4373;  Dec  Dig.  S 
1099.^3 

7.  Appeal  and  Bbbob  (t  1010*)— Bbtibw— 

FlNDINQS    or   TBIAL  C»UBl>-OoiTCLUaiVX- 

nsss. 

The  finding  of  the  trial  conrt  that  there 
was 'no  valid  gift  of  the  property  will  not  be 
disturbed  on  appeal  if  based  on  substantial  evi- 
dence warranting  the  infeimce  that  the  owner 
did  not  Intmd  to  Immediately  divest  his  domin- 
ion over  the  property. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  IS  3979-S082;  Dec  Dig.  S 
1010.^] 

8.  Gifts  (5  49*)- Inteb  Vivob— Evidenob— 
sufficienct. 

The  evidence  held  sufficient  to  anpport  a 
finding  of  the  trial  court  that  an  alleged  donor 
did  not  intend  that  title  and  dominion  over  the 
property  sfaonld  pass. 

[Ed.  Note.— For  other  cases,  sfe  Gifts,  Cent 
Dig.  SS  9&-100 ;  Dec  Dig.  S  49.*] 

9.  TausTfl  (S  34*>— Expbbss  Tbubts— Deposit 
OF  Money  in  Bane- Intent  of  Donob. 

Where  the  evidence  was  insuffident  to  es- 
tablidi  a  gift  inter  vivos  of  money  deposited  in 
bank,  in  order  that  the  depositor  or  the  bank 
might  be  declared  a  trustee  thereof,  the  money 
must  have  been  deposited  with  intent  to  create 
a  tmst 

[Ed.  Note.— For  other  cases,  see  Trusts,  Gent 
ig.  i  44 ;  Dec  Dig.  {  84.*] 

10.  Tbusts  (8  44*)— Cbeation— Evidenob  to 
Establish  Tbusts— Sufficienct. 

Evidence  held  insufficient  to  require  a  find- 
ing that  money  was  deposited  in  a  bank  with 
the  intention  ol  making  the  bank  or  the  deposit- 
or a  trustee  (or  anotiier. 

gM.  Note.— For  other  oues,  see  Trastsi  Cent 
.  H  66-68;  Dec.  DigTM*.*] 

11.  BXBOVTOBS  AND  AdHINIBTBAIDBB  ($  465*) 

— Sbttleicent— JtrBiaoicnoN. 

The  superior  court  had  Jariedlction,  in  set- 
tling the  accounts  of  an  administrator,  to  deter- 
mine the  amoont  of  money  or  property  of  the 
estate  which  had  come  Into  his  hands,  and  to 
charge  him  therewith. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  1  1900:  Dec 
Dig.  i  485.*] 

12.  Executobs  and  Adhinistbatobb  (I  610*) 
—SETrLEMENT— Review  — Natube  of  Rem- 
bdt. 

If  an  administrator  is  improperly  chaiged 
with  funds  as  belonging  to  the  estate,  bis  rem- 
edy is  by  appeal  from  the  decree  settling  his 

final  account. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec  Dig.  9  510.*] 

Departmoit  1.  Appeal  from  SuiKrior 
Court;  Alameda  Oonnty;  T.  W.  Harria, 
Judsew 

Action  bj  Helena  Crocker  and  others 
aKBlnst  Louisa  Hall,  administratrix  of  tlie  es- 
tate of  George  D.  Hall,  deceased.  From  an 
order  charging  defendant  with  a  certain  sum 
R8  admliilBtratrlx,  and  denylns  a  motion  fbr 


a  new  trial,  tlie  adndnlBtratrlx  appealed. 
Affirmed. 
See,  also,  149  CaL  148, 84  Pac  889. 

Nowlln  &  Fassett  and  Wm.  H.  H.  Hart 
(Aylett  R.  Cotton,  of  connael),  for  appellant. 
S.  O.  Denaon,  for  respondents. 

SliOSS,  jr.  George  D.  Hall  died  on  Haidi- 
15,  1904,  survived  hy  blB  widow  Louisa  Hall, 
Helena  Crocker,  his  sister,  and  Heuy  A. 
Hall,  Ills  brotlier.  He  left  no  other  halnL 
The  widow  applied  for  letters  of  administra- 
tion nptrn  the  esbite^  and  such  letters  were 
Issaed  to  her  on  April  4, 1904.  On  Nor«nber 
2, 1904,  she  filed.  In  the  matter  of  said  estate, 
a  paper  claimed  by  her  to  be  the  will  of 
George  D.  Hail,  together  with  a  petition  that 
It  be  admitted  to  probate,  and  that  letters  of 
administration  with  the  wUl  annexed  be  is- 
sued to  her.  A  contest  was  filed  I17  tlie  broth- 
er and  sister  of  the  decedent,  reqioiidents 
herein,  and  the  court  reoAaed  judgmoit 
denying  probate.  An  appeal  to  this  court  by 
the  proponent  resulted  in  an  affirmance  of 
the  Judgment  reftisln^  to  admit  the  alleged 
wUl  to  probate.  Estate  of  Hall,  149  Oal.  148, 
84  Pac  889.  This  paper  is  quoted  In  full  In 
the  opinion  of  this  court  on  that  appeaL  It 
will  be  sufficient  at  this  time  to  state  that  it 
Is  an  Instrument  la  the  form,  generally  speab- 
ing,  of  a  deed,  executed  by  George  D.  Hall 
Id  his  lifetime,  and  purporting  to  convv  to 
Louisa  Hall,  his  wlfG^  lUl  pwsonal  property 
which  he  possessed  at  the  date  of  the  Instru- 
ment, or  might  thereafter  own  ct  possess, 
with  the  proviso,  however,  that  the  convey^ 
ance  was  to  remain  noil  and  void  during  his 
lifetime,  but  to  beoune  effectlTe  upoa  his 
death,  the  party  of  the  aecmd  part  being  au- 
thorised at  that  time  to  take  ftdl  possession. 
At  the  time  of  Hall's  death,  there  was  <m  de- 
posit In  his  name,  In  a  San  Francteco  bank, 
the  sum  of  $18,822.72,  and  that  amount,  or 
more,  had  so  stood  to  his  credit  at  all  times 
atter  the  execution  of  the  paper  just  re- 
ferred to.  On  April  2,  1904,  the  administra- 
trix had  filed  an  inventory,  in  which  she  In- 
cluded the  money  In  bank  as  assets  of  the 
estate.  After  the  decision  determining  that 
the  paper  ottenA  by  her  for  probate  was 
not  a  will.  She  asked  and  obtained  from  the 
conrt  leave  to  amend  her  inventory  by  ex- 
cluding all  of  said  money  therefrom.  Subse- 
quently she  filed  in  the  superior  court  her 
final  account,  in  which  she  stated  that  "no 
property,  either  personal  or  real,  has  been 
discovered  or  found  the  above  administra- 
trix belonging  to  the  estate  of  George  D. 
Hall,  deceased,  and  no  mmey  or  other  per- 
sonal property  Is  now  or  has  bem  in  the 
possesBlon  of  this  admlntstratrlx  belonging 
to  said  estate."  Objections  to  the  account 
were  filed  by  Henry  A  Hall  and  Un.  Crock- 
er, and  uptm  a  hearing  It  was  determined  1^ 
the  conrt  below  that  the  administratrix 


•For  other  cues  see  same  tople  and  seetloB  NUIIBS&  In  Deo.  *  Am.  Digs.  1807  to  date,  *  Beportw  ladens 
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■bould  be  cluiTged  with  the  Bom  of  ¥13,822.72 
In  mauv  belonging  to  tiie  decedait  at  the 
time  of  his  death,  and  an  order  was  made 
that  she  be  so  charged,  and  that  the  account 
be  settled  aecoidlngly.  From  this  order,  and 
tarn  an  order  denying  a  motion  for  a  new 
trial  the  administratrix  appeals. 

The  main  point  In  controrer^r  between  the 
parties  tnms  upon  the  legal  effect  of  the  In- 
Btmment  offered  for  probate  as  the  will  of 
the  deceased.  On  the  part  of  the  respondoitB 
It  Is  contoided  that  the  paper  evidences  on 
itB  foce  an  Intent  to  dispose  of  property  only 
ap<m  the  death  of  the  signer,  and  that  It  Is 
accordingly  testamentaEy  in  character.  On 
the  other  hand,  the  aiqidlant  nrges  ttiat  the 
proper  constmctlon  of  the  document  Is  that 
ft  is  a  present  conveyance  of  the  grantor's 
interest  In  the  property  described,  with  a 
pOBtpraement  of  the  right  of  actual  enjoy- 
mmt  On  the  appeal  firom  the  order  denying 
probate,  the  respectlTe  parties  took  positions 
directly  opposed  to  those  now  assumed.  The 
widow  insisted  that  the  paper  was  testa- 
mentary; the  other  heirs  that  It  mis  not. 
In  affirming  the  order  there  nnder  review, 
this  oonrt  said:  "The  *  •  *  instrument 
Is  certainly  not  In  form  a  will.  It  does  not 
contain  any  of  the  nsnal  words  of  derlse  or 
bequest,  nor  any  words  eqnlTalent  thereto. 
It  Is  In  form  and  substance  a  deed  betwem 
two  parties  by  which  one  grants  and  trans- 
fers to  the  other  certain  property.  •  •  • 
The  InstrnmCTt  in  qnestion  here  is  clearly  a 
deed  granting  and  transferring  In  pnesenti 
to  the  grantee  named  therein  the  property 
described,  but  reserving  Its  enj<^m«it  until 
the  happening  of  a  future  contingency,  and 
this  was  clearly  the  purpose  of  the  grantor." 
Defeated  In  her  effort  to  secure  probate  of 
the  paper  as  a  will,  the  widow  Is  now,  nat- 
orally  and  properly  enough,  seeking  to  es- 
tablish its  effectlTeness  as  an  Immediate 
transfer  of  title.  To  this  end  she  relies  upon 
the  above-quoted  declarations  In  the  opinion 
in  149  Cal.  as  the  "law  of  the  case."  The 
matter  then  before  the  court  was  an  appeal 
from  an  order  denying  probate.  The  record 
of  the  proceeding  in  the  superior  court  (a 
part  of  which  was  ofFered  In  evidence  on  the 
hearing  of  the  account)  shows  that  the  re- 
fusal to  admit  the  alleged  will  to  probate 
was  based  upon  a  finding  that  the  paper  had 
not  been  published  as  a  will.  This  want 
of  one  of  the  statutory  requisites  to  the  mak- 
ing of  a  will  Is  also  referred  to  In  the  opinion 
of  tblfl  court  and  might  well  be  treated  as 
the  true  basis  of  the  ruling  there  made.  We 
may  assmne,  however,  for  the  purposes  of 
this  case,  that  the  ground,  or  at  least  one  of 
the  grounds,  of  the  earlier  decision,  was  that 
the  paper  was  on  its  face  a  present  transfer, 
rather  than  a  testamentary  disposition.  It 
may  also  be  assumed,  though  we  do  not  de- 
cide, that  after  an  appeal  from  an  order 
denying  probate,  an  appeal  from  an  order 
settling  an  administrator's  account  is  so  far 
a  second  siipeal  In  the  same  case  that  the 


doctrine  <tf  the  law  <tf  the  case  may  be  deem- 
ed applicable. 

Taking  it  as  established,  for  the  purposes 
of  this  appeal,  that  the  papa  In  question  pur- 
ports to  effect  a  presmt  transfer,  subject  to 
a  postponement  of  enjoyment,  of  the  grantor's 
Interest  in  certain  property,  the  question 
wheth^  or  not  It  was  so  executed  and  deliv- 
ered as  to  accomplish  tills  purpose,  still  re- 
mains. The  former  oplnl(m  did  not  under^ 
take  to  dispose  of  this  Issue.  Indeed  the 
court  expressly  declined  to  dispose  of  it  by 
saying,  at  the  dose  of  the  opinion,  "whether 
or  not  tiie  Ixratmment  Is  ^eetlve  for  the 
purpose  intended  Is  not  in  question  here.  If  ' 
It  should  be  held  to  be  tawperative  for  that 
purpose,  that  fact  would  not  turn  the  deed 
into  a  wUl."  The  p^)er  recites  that  it  is 
made  In  lionslderatlon  of  the  sum  of  95,  *'as 
also  for  and  In  conMderatlon  of  the  love  an^ 
affection,  ai^  for  the  better  maintenance  of 
Louisa  Hall."  It  Is  not  pretended  that  any 
mon^  m  other  thing  of  value  actually  passed 
between  the  parties,  and  the  recital  of  a 
nominal  conslderatlraL  does  not  conflict  with 
the  obvious  conclusion  that  the  transaction, 
if  valid  at  all,  was  Intended  to  operate  as  a 
gift  **A  gift  is  a  transfer  of  personal  proper^ 
ty,  made  voluntarily,  and  without  considera- 
tion." Civ.  Code,  i  1146.  Where  a  gift  Inter 
vivos  Is  evidenced  by  a  writing  duly  executed 
by  the  donor,  the  luroperty  need  not  be  actual- 
ly delivered.  The  requirement  of  delivery 
has  application  only  to  verbal  gifts.  GIv. 
Oode.  S  1147;  Ruls  v.  Dow.  113  Cat  490,  499, 
46  Pac  867;  DrlscoU  v.  Drlscoll.  143  Cal.  528, 
77  Pac.  471.  But  no  gift  of  personal  property 
(except  a  donatio  mortis  cansa)  is  complete 
and  effectual  unless  there  oclste  an  Intrat  oa 
tiie  iMtrt  of  the  owner,  to  completely  divest 
hlmsdf  of  dcnnlnlon  over  the  property.  Denl- 
gan  V.  HIb.  S.  &  L.  Soc.,  127  Gal.  187,  69  Pac. 
389;  Robinson  v.  Mutual  Sav.  Bank  (Cal. 
App.)  95  Pac.  633.  In  this  respect  there  is 
no  distinction  between  verbal  gifts  and  those 
evidenced  by  a  writing.  "To  constitute  such 
a  gift  [i.  e.,  one  Inter  vivos],"  as  Is  said  In 
Zeller  v.  Jordan.  105  Cat.  143,  38  Pac.  640, 
"there  must  be  an  Immediate  transfer  of  the 
title,  and  the  donor  must  relinquish  all  pres- 
ent light  to  or  control  over  the  thing  given." 
If  such  right  or  control  be  immediately  sur* 
rendered,  the  gift  may  be  complete,  although 
possession  Is  not  taken,  or  Intended  to  be 
taken,  by  the  donee  until  some  future  time. 
Bulz  V.  Dow,  supra;  Drlscoll  v.  DrlscoU,  su- 
pra. But  in  every  case,  although  the  writing 
may  by  Its  terms  purport  to  presently  pass 
the  Htie,  the  validity  of  the  attempted  gift 
will  depend  upon  the  Intention  of  the  alleged 
donor.  Knight  v.  Tripp.  121  Cal.  674,  54  Pac. 
267.  If  he  Intended  to  and  did  direst  him- 
self of  all  control  over  the  property,  the  gift 
Is  complete.  What  the  Intent  was  is  a  ques- 
tion of  fact,  to  be  determined.  like  other 
questions  of  fact,  by  the  trial  court  or  the 
Jury,  upon  all  the  evidence  in  the  case.  In 
determining  it,  declarations  of  the  donor. 
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made  before  or  after  the  tranBactioii,  are  ad- 
mlaslble.   Bute  t.  Dow,  siqwa. 

It  la  clear  tliat,  on  tlie  appeal  from  the 
Order  denytns  probate,  thte  court  did  not  as- 
gome  to  decide  whether  or  not  Hall  In  fact 
Intended  to  make  a  complete  gift  of  the  prop- 
erty to  bla  wife.  What  was  there  said  re- 
garding the  "purpose  of  the  grantor"  had  ref- 
erence to  t3ie  constractton  of  the  writing  It- 
sdf .  We  ure  therefwe  here  confronted,  for 
the  first  tlm^  with  the  question  al  intent.  In 
so  far  as  such  Intent  Is  a  facbw  in  the  valid* 
lt7  of  the  alleged  gift  The  erldence  con- 
tained In  the  record  shows  that  Hall  did  not 
do  anj  act  whatBoevor  to  transfer  his  said 
bank  account  to  bis  wife  except  to  execute 
and  ddllTer  aald  document  He  did  not  give 
or  make  any  assignment,  check,  or  order  to 
hlfl  wife,  and  never  at  any  time  gave  her  any 
possession,  delivery,  or  control  of  the  said 
deposit  On  the  contrary,  be  at  all  times  re- 
tained In  his  own  possession  the  passbook, 
and  retained  and  exercised  the  absolute  and 
exdualve  managemoit  and  control  of  his  said 
bank  account,  depositing  to  and  drawing  from 
the  same  from  time  to  time.  It  appears  that 
the  Instrument  was  drawn  by  an  attorney 
under  instructlcm  fran  Mr.  HaU;  that  at  the 
time  of  Its  execution  and  delivery  Hall  said 
that  be  wanted  his  wife  to  have  what  was 
1^  of  his  property  at  the  time  of  bis  death. 
There  can  be  no  question  that  on  these  facts 
the  court  was  fully  justified  in  concluding,  as 
It  did,  that  the  money  on  deposit  did  not  pass 
to  Mrs.  Hall,  but  that  it  was  a  part  of  Hall's 
estate.  The  Intent  ot  the  alleged  donor  being 
a  question  of  fact,  the  ^totermlnatlon  of  the 
lower  court  must  stand  on  appeal,  If  based 
npoa  any  substantial  evidence  warranting  the 
Inference  that  an  immediate  divesting  of  own- 
ership and  domini<m  over  the  properly  was 
not  Intended.  The  dedaratlim  of  HaU  that 
be  wanted  l£rs.  Hall  to  have  all  that  might 
remain  at  bis  death  was  certainly  conaiBtent 
with  on  intent  on  his  part  to  retain  the  abso- 
lute ownership  during  his  lifetime  and  to 
have  title  pass  only  upon  his  death.  This 
intennetatlon  of  the  circumstances  attending 
the  execution  of  the  i>aper  is  supported  by 
his  subsequoit  conduct  While  a  contrary 
conclusion  would  probably  have  been  justified 
by  the  evidence,  the  one  that  was  rea<died 
was  in  no  d^ree  unreasonable  or  contrary  to 
the  diowing  made.  It  might  be  sui^^ested 
that  Mrs.  Hall's  title  could  be  upheld  on  t3ie 
theory  that  the  transaction  had  the  effect  <tf 
making  Hall  or  ttie  bank  a  trustee  for  her 
benefit  Booth  v.  Oakland  Bai&  of  Savings, 
122  Cal.  19,  54  Pac.  87a  But  to  accompllah 
this  result  It  Is  essential  that  there  be  an 
intent  to  create  a  trust,  and  the  evidence 
above,  recited  certainly  did  not  require  a  find- 
ing of  such  Intent  Noble  v.  Learned  (Cal.) 
04  Pac.  1047. 

Some  doubt  is  suggested  by  the  appellant 
as  to  the  power  of  the  courts  in  a  proceeding 


of  this  Und,  to  adjudicate,  as  betweok  the 
estate  and  the  administratrix,  the  title  to 
property  claimed  by  the  latter  adversely  to 
tite  estate.  Whether  or  not  the  ordw  ben 
appealed  from  coidd  be  regarded  as  conclu- 
sively determining  this  question  of  title,  there 
can  be  no  Aovbt  that  ttte  supexlor  court  has 
jurlsdictlca).  In  settling  the  accounts  of  an  ad- 
ministrator, to  determine  the  amount  of 
money  or  jKoperly  of  the  estate  that  has 
come  into  hla  hands,  and  to  charge  him  there- 
with. "If  be  Is  lnQiroperly  chafed,  his  rem- 
edy is  to  appeal  from  the  decree  settling  his 
final  account  I  know  of  no  other  way  in 
which  It  can  be  reached."  In  re  BordiCk,  112 
Gal.  887.  44  Paa  784. 
Ttw  wders  SEiiealed  from  are  aflSrmed. 

We  concur:   SHAW,  J. ;  ANOELLOTTI,  J. 


WINN  V.  NEVILLE  et  al. 
(Supreme  C!oart  of  Kansas.   Nov.  7.  1908.) 

1.  Biixs  Ann  Notes  (I  480*>— lasDBS,  Pioor, 
Ann  Vabiakcb. 

Where  defendant  did  not  plead  that  he  was 
fraudulently  induced  to  sign  a  note,  bat  merely 
pleaded  a  mlsappreliMBrini  of  Its  terms,  proof 
of  false  representations  eonoenilng  its  oontoits 
waa  irrelevant 

[Ed.  Note.— For  other  caaes,  see  Bills  and 
Notes,  Cent  Dig.  |  1S&2;  Dec.  Dig.  |  4S9.«1 

2.  Tbial  (I  825*)  —  Iirarrairarao  Yxbdzot— 
Pozxina  juBoas. 

A  party  has  no  right  to  have  the  jury  poll- 
ed respecting  an  tastmcted  verdict. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  765;  De&  Dig.  |  826.*] 

Error  from  District  Court,  Kearny  Goun^ 
ty;  Wm.  Baston  Hutohison,  Judge. 

Actimt  between  T.  H.  Winn  and  J.  M.  Ne- 
ville and  another.  From  the  judgment,  sold 
Winn  brings  oror.  Affirmed. 

E.  B.  Thorpe,  W.  B.  H^^kins,  and  B.  J. 
Hopkins,  for  plaintUC  in  rarer.  A.  BoaUnson 
and  B.  E.  Melvln,  for  def«idants  in  error. 

PER  GUBIAM.  The  propriety  of  the  dis- 
trict court's  conduct  in  this  case  dqiends 
cliledy  upon  whether  the  contract  betwerai 
the  voidor  and  vendee  was  obtained  through 
the  fraud  of  the  agents  who  conducted  the 
negotiations.  The  contract  is  assailed  at  two 
points:  That  the  title  to  the  land  aifected 
was  not  good,  as  it  should  have  been;  and 
tliat  the  land  was  mortgaged,  as  It  should 
not  have  been.  Thwe  is  no  evld^ice  that  ttn 
title  waa  not  good.  The  only  evldaice  oflEued 
bearing  upon  the  questton  was  that  port 
of  the  land  was  hdd  tax  title;  urtwtbor 
good  or  bad  Is  not  suggested.  TbB  irtalntitC 
accepted  the  contract  wUb  fdU  knowledge 
of  an  outstanding  mortgage  on  a  atataneut 
of  the  vendor  looking  to  Its  release.  Undrar 
these  drcumstances,  the  evidence  tailed  to 
Blunv  that  the  contract  was  fraudulently  in- 
duced, and  mme     the  teatimooy  offered  and 
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rejected  coald  bare  filled  the  gaps  Iii  the  de- 
fendant's case. 

When  a  proper  contract  had  been  signed* 
tne  work  of  the  agents  was  at  an  end, 
whether  tbey  undertook  to  produce  a  buyer 
or  to  make  a  sale.  The  attempt  to  prore 
an  agreement  that  no  commission  sboold  be 
paid  ontll  deeds  were  exchanged  failed  be- 
cause the  defendant  woald  not  testify  that 
flucb  was  the  arrangement.  Whether  he 
could  Impeach  his  note  given  for  the  com- 
mlasion  by  showing  a  prior  parol  agreemoit 
contradicttng  its  terms  need  not  be  consider- 
ed. The  defendant  did  not  plead  that  he 
was  fraudulently  Induced  to  sign  the  note. 
He  merdy  pleaded  a  misapprehension  of  Its 
terms,  and  proof  of  false  representations  con- 
cerning Its  contoitB  was  Irrelevant  to  the 
Issues. 

Granting  that,  If  tbe  land  Involved  were 
the  Tender's  homestead,  bis  wife  should  bare 
signed  the  contract,  there  Is  no  proof  tbat  it 
was  bis  homestead. 

A  party  has  no  right  to  have  the  jury  peril- 
ed respecting  an  Instructed  verdict. 

Tbe  judgment  of  tbe  district  court  Is  tf- 
flrmed. 


MIOHNKB  et  ox.  T  FOBD. 
(Supreme  Court  of  Kansas.  Nov.  7,  1908.) 

1.  Taxahoh  (M  704*)— Tax  Saia— Bbdihp- 
xioir  Nonci. 

When  a  delinqnent  tax  sale  Is  held  en 
September  4,  1900,  and  the  final  redemption 
notice  states  that  lands  sold  at  tlutt  sale  must 
be  redeemed  m  or  before  S^tember  4,  1906, 
or  tbey  will  be  deeded  to  the  pnidiBBen,  such 
ootloe  gives  full  three  yaacs  after  the  sale  for 
redemption,  and  Is  not  void. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Gent  Dig.  S  1423;  Dec.  Dig.  {  704.*] 

2.  TAZATioir  a  788*)— Tax  Baijb— Bxdbhp- 
non  Notice. 

Where  a  tax  deed  recites  the  amount  which 
Uie  grantee  in  the  deed  paid  for  the  certificate, 
giving  the  date,  and  also  states  tbe  amonnt  of 
snbseqneat  taxes  paid,  without  givini;;  tbe  date 
of  payment,  and  the  final  redemption  notice 
glvea  as  the  amonnt  necessaiT  to  redeem,  a  sum 
claimed  to  be  in  excess  of  the  proper  amount, 
the  deed  will  not  be  deemed  invalid  for  that 
reason,  if  tbe  amount  of  these  payments,  with 
interest  computed  on  each  sum  from  the  earliest 
date  at  which  It  could  have  been  legally  paid, 
eqnab  or  exceeds  the  sum  stated  in  such  notice. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  K  1560-1568 ;  Dec.  Dig.  {  788.*] 

8.  TxiXi.  (§  68*)— Applicatiow  to  Intboduoe 

EVIDINCB— DiSCBETIOH  OT  COUBT. 

Where  the  district  court,  after  the  trial 
of  a  case  without  a  jury,  takes  it  uoder  advise- 
ment, and  one  of  the  parties  on  the  next  day, 
when  court  is  Id  session,  makes  application  to 
iotrodoce  forther  testimony,  which  is  refused 
for  the  reason  that  the  evidence  should  have 
been  presNited  at  the  proper  time,  this  court 
cannot  say  that  such  action  of  the  court  is  an 
abuse  of  discretion  and  erroneous. 

[EJd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  IS  1S6,  169,  160^  166;  Deei  Dig.  I  68.*] 

(Syllabus  by  the  Court) 


Error  from  District  Gonrt,  Hamilton  Coun< 
ty;  Wm.  Easton  Hutchison,  Judge. 

Action  by  James  Ford  against  A.  D.  Mlch- 
ner  and  wife.  Judgment  for  plalntU^  and 
defendants  bring  error.  Affirmed. 

U.  T.  Tapecott.  W.  B.  Hopkins,  and  B.  J. 
Hopkins,  for  plaintiffs  in  error.  W.  H. 
Brown  and  Geoi^  Gettj,  for  defendant  In 
error. 

GRATES,  J.  This  action  was  commenced 
in  the  district  court  of  Hamilton  county  to 
recover  possession  of  the  real  estate  In  con- 
troversy. Tbe  plaintiff  was  James  P.  Ford, 
whose  right  to  the  land  depended  upon  a 
conveyance  from  the  holder  of  a  tax  deed. 
Tbe  defendants  were  In  possession  of  the 
land,  claiming  title  from  the  patentee.  It 
Is  conceded  tbat  they  are  the  owners  unless 
cut  out  by  the  plalntifTs  tax  deed. 

On  the  trial,  the  plaintiff  Introduced  bis 
tax  deed  and  the  conveyance  to  himself  by 
the  tax  deed  holder,  and  rested.  The  de- 
fendants Introduced  conveyances  showing  a 
chain  of  title  from  the  government  to  them- 
selves, and  then,  to  overthrow  tbe  tax  deed, 
offered  the  delinquent  tax  notice,  which 
reads :  "Notice  is  hereby  given  that  on  Tues- 
day, the  4tfa  day  of  September,  A.  D.  1900, 
and  next  succeeding  days,  I  will  sell  at  pub- 
lic auction  at  my  office  In  Syracuse,  Hamil- 
ton county,  Kansas,  as  much  of  the  follow- 
ing described  tracts  of  land  and  town  lots 
as  may  be  necessary  to  pay  the  taxes  and 
charges  thereon  due  for  the  year  1899.  Dated 
at  Syracuse,  Hamilton  county,  Kansas,  this 
July  10th,  1900."  Then  follows  a  list  of 
lands,  among  which  Is  the  tract  In  controver- 
sy. They  also  offered  the  redemption  notice, 
which  reads:  "Treasurer's  Office,  Hamilton 
County,  Kansas,  February  28th.  1903.  The 
taxpayers  of  Hamilton  county,  Kansas,  will 
please  take  notice  that  the  following  list 
of  unredeemed  lands  and  town  lots  will  be 
conveyed  to  the  holders  of  tax  sale  oertl- 
flcates  for  the  same  unless  such  lands  and 
town  lots  are  redeemed  on  or  before  Septem- 
ber 4tb,  1903.  W.  P.  Humphrey,  Treasurer 
Hamilton  County,  Kansas.  [Then  follows 
list  of  lands  and  town  lots  and  amounts  re- 
quired for  redemption  and  the  following  en- 
try 0  Augusta  E.  Taylor  n.  hf  of  ^  E.  qr. 
80-23-40.   Amount  due,  $22.39." 

The  only  purpose  for  Introducing  these 
notices  was  to  show  that  full  three  years 
did  not  intervene  between  the  tax  sale  and 
the  last  day  for  redemption.  It  Is  contend- 
ed that  the  last  day  for  redemption  In  tbe 
final  notice  should  have  been  S^tember  5th, 
as  the  owner  would  have  all  the  day  of  Sep- 
tember 4th  In  which  to  redeem;  the  three 
years  not  expiring  until  the  close  of  that 
day.  We  think  that  tbe  language  "on  or 
before  September  4th"  Is  sufficient,  and  would 
give  all  of  tbe  4tta  of  September  In  which 
to  make  redemption,  and  therefore  ftill  three 
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years  are  given  by  these  notices.  IrdaDd  t. 
George,  41  Kan.  761,  21  Pac.  776. 

It  Is  forther  contended  that  the  amount 
stated  In  the  final  redemption  notice  as  th» 
amonnt  necessary  to  redeem  (^22^)  is  too 
lai^,  and  this  error  makes  the  deed  Told. 
No  basis  Is  fumlBhed  upon  which  to  test  the 
accuracy  of  this-  claim.  The  time  when  the 
payment  of  the  subsequent  taxes  were  paid 
is  not  given,  and  therefore  the  computation 
of  Interest  cannot  be  made  with  satisfactory 
accuracy;  but  the  deed  Is  prima  facie  evi- 
dence that  it  is  r^ular  and  valid.  If  the 
Interest  be  computed  upon  the  certificate 
from  the  date  it  was  issued,  and  upon  each 
payment  of  subsequent  taxes,  from  the  ear- 
liest date  at  which  payment  could  have  been 
made,  to  the  last  day  of  redemption,  the 
amount  will  exceed  that  stated  in  the  notice. 
We  conclude  therefore,  In  the  absence  of  any- 
thing to  the  contrary,  that  the  amount  given 
la  correct,  and  that  the  deed  Is  valid. 

After  these  notices  were  placed,  in  evidence, 
the  defendants  rested.  The  case  was  sub- 
mitted to  the  court  and  taken  under  advise- 
ment for  the  purpose  of  preparing  findings 
of  fact  and  conclusions  of  law.  Afterwards, 
on  the  next  day  before  the  final  decision 
of  the  court,  and  while  it  was  still  in  ses- 
sion, the  defendants  requested  the  court  to 
bear  further  evidence  from  them,  which  It 
declined  to  do.  No  showing  whatever  was 
made  for  this  request,  and  the  court  based 
its  refusal  solely  upon  the  ground  that  the 
evidence  should  have  been  presented  at  the 
proper  time.  This  action  of  the  court  Is 
claimed  to  be  erroneous.  We  are  unable  to 
ccmcur  in  this  conclusion.  The  particular 
drcnmstances  snrrounding  the  case  do  not 
appear.  Courts  must  be  left  free  to  control 
the  conduct  of  the  business  before  them,  and 
the  charge  of  abuse  of  discretion  cannot  be 
sustained  unless  clearly  shown.  We  cannot 
say  that  It  is  improper  for  a  trial  court  to 
require  trials  to  be  finished  when  the  parties 
rest  and  submit  the  case. 

We  are  unable  to  find  error  In  the  record, 
and  the  judgment  of  the  district  court  is 
affirmed. 


CALHOUN  V.  ANDERSON  et  al. 
(Sapreme  Court  of  Kansas.   Nov.  7,  1008.) 

MOBTOAQBS    (S    82*)  —  I>E1D    ABSOLUTE  IR 

FOBU. 

Where,  at  thi  time  of  the  execution  of  a 
deed,  the  grantee  and  grantor  execute  a  con- 
tract, by  which  the  former  agrees  to  sell,  and 
the  latter  agrees  to  bay,  the  land  for  the  amount 
constituting  the  consideraUon  of  the  deed,  the 
transaction  Is  at  least  presumptively  a  mort- 
gage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  8S  80-66,  84-94 ;  Dec.  Dig.  f  32.*] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Kingman  Coun- 
ty; P.  B.  Olllette,  Judge. 


Cross-petition  by  HompbriQr  Oalbotm,  In 
action  between  Ed.  Anderson  and  others. 
From  the  judgment,  Calfaonn  brings  wror. 

Beversed  and  remanded. 

Thornton  W.  Sargent  and  Geo.  L.  Hay,  for 
plaintiff  in  error.  J.  A.  Brubacher  and 
James  Conly,  for  defendants  in  error. 

MASON,  J.  In  the  course  of  litigation  In- 
volving other  matters,  Humphrey  Calhoun, 
on  December  31,  1904,  filed  an  answer,  which 
included  a  cross-petition  against  a  codefend- 
ant,  Ed.  Anderson,  asking  that  an  Instrument 
In  the  form  of  a  deed  from  Calhoun  to  An- 
derson be  declared  to  be  In  effect  a  mortgage, 
that  the  amount  of  the  debt  thweby  secured 
be  ascertained  by  an  accounting,  and  that 
he  be  permitted  to  redeem  the  land.  On  the 
trial  of  the  issues  so  tendered,  the  district 
court  sustained  a  demurrer  to  the  evidence 
of  Calhoun,  and  he  prosecutes  error. 

That  the  plaintiff  in  error  has  taken  the 
proper  steps  to  procure  a  review  Is  shown 
only  by  a  journal  entry,  which  was  made 
without  notice  to  the  adverse  party,  nunc 
pro  tunc,  and  was  not  based  on  any  memoran- 
dum,  minutes,  or  other  written  data.  The  de- 
fendant In  error  on  this  ground  diallenges 
the  sufficiency  of  the  record.  It  has  been  de- 
termined, however,  that  a  district  court  upon 
its  own  knowledge  of  the  facts,  and  without 
notice  to  any  one,  may  at  any  time  make  Its 
records  speak  the  truth  and  show  what  bad 
actually  been  done  at  some  earlier  di(te,  even 
where  no  Immediate  entry  was  made  r^rd- 
Ing  it  Christlsen  v.  Bartlett»  73  Kan.  40U  M 
Pac.  630.  85  Paa  594. 

Calhoun's  evidence,  among  other  things^ 
tended  to  show  these  facts:  Be  had  given  a 
mortgage  on  the  land  Involved  to  a  sister  of 
Anderson,  and  he  owed  Anderson  personally 
an  amount  sufficient  to  make  a  total  indebted- 
ness of  $10,285,  BohJect  to  certain,  deduc- 
tions claimed  by  him  on  accoont  of  nsurlons 
Interest  and  other  matters.  He  deeded  the 
land  to  Anderson  in  consideration  of  this 
debt,  and  at  the  same  time,  December  IS, 
1902,  received  from  him  an  instrument,  the 
substantial  part  of  whidi  read  as  f<)UowB: 
"Said  party  of  the  first  part  (Anderson),  for 
and  in  consideration  of  ten  thousand  two 
hundred  and  eighty-five  doUaxB  ^0,285)  and 
taxes  —  ■■  dollars,  of  which  eHmm  hundred 
dollars  ($1,100)  1b  In  hand  paid  by  said  secood 
party  (Calhoun),  the  remainda  of  said  con- 
sideration to  be  paid  as  fatfelnafter  provid- 
ed, hetAj  promtees  and  agrees  to  sell  and 
conv<^,  on  the  Ist  day  of  January,  1906,  at 
Choiey,  Kansas,  time  b^ng  of  the  essence  of 
the  contract,  good  and  snffit^t  warranty 
deed  convt^lng  an  Indefeasible  estate  in  te» 
simple,  ta  said  party  of  the  second  part,  his 
heirs  and  assigns,  the  following  described 
real  estate:  •  •  •  The  said  Humphry 
Calboim,  party  of  the  second  part.  In  consld- 
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eratlon  cf  tbe  foregoing  corenants,  agrees  to 
pay  to  the  said  Ed.  Andenon,  paxty  of  tbe 
flnt  part,  for  the  above- described  real  ee- 
late,  tbe  Bom  of  $10,285,  as  follows,  to  wit, 
91,100  cash  In  band,  on  signing  this  contract, 
and  94,185  on  tbe  1st  day  of  January,  1905, 
npon  delivery  of  deed  aa  ber^befwe  pro* 
Tided,  time  and  punctuality  being  material 
and  of  the  essence  of  tbe  contract  And  said 
party  of  tbe  second  part  sball,  at  tbe  time 
and  place  last  mmtloned,  execute  and  deliver 
to  said  party  of  tbe  first  part,  or  bis  legal 
represatatiTeSf  his  ivomlBsory  note,  secured 
by  a  complete  mort^ve  of  Bald  land  with  in- 
terest at  tiie  rate  of  ■  per  cent  per  an- 
num, to  secure  tbe  payment  of  96,000,  on 

the  day  of  ,  18  ,  and  

dollan  on  tbe  day  of  ,  18  , 

and     -      dollars  on  the    day  of 

-  — 18 —  ■  In  case  of  failure  of  said 
party  of  the  second  part  to  perform  any  of 
his  covenants  herein,  tbe  said  party  of  the 
first  part  shall  have  tbe  right  to  enter  and 
repossess  himself  of  said  premises  without 
farther  notice  or  delay.  It  is  farther  under- 
stood and  agreed  that  either  party  to  this 
contract  shall  be  entitled  to  recover  from 
said  other  party  damages  for  the  failure  of 
the  other  party  to  comply  with  the  terms  of 
this  contract"  The  debt  owed  by  Calhoun  to 
Anderson  was  evidenced  by  a  note  and  secur- 
ed by  a  chattel  mortgage,  neither  of  which 
instruments  was  surrendered  or  released. 
The  9lilOO  cash  payment  was  made  by  turn- 
ing over  a  land  contract  Calhoun  remained 
in  possession  of  the  land,  executing  a  lease 
by  which  be  agreed  to  pay  as  rent  an  amount 
equal  to  the  Interest  at  10  per  cent  on  the 
balance  of  the  purchase  price.  In  subse- 
quent conversations  between  Calhoun  and 
Anderson,  the  transaction  was  spoken  of  as 
leaving  to  tbe  former  the  real  ownership 
and  control  of  the  property,  subject  only  to 
tbe  payment  of  the  amount  of  his  Indebted- 
ness. 

This  evidence,  If  accepted  as  true,  estab- 
lished that  the  deed  was  In  legal  effect  a 
mortgage;  Calhoun  having  tbe  real  title  to 
the  land,  and  Anderson  only  a  lien  upon  It 
In  WIswell  V.  Simmons  (Kan.)  05  Paa  407, 
authorities  are  cited  (although  a  conflict  Is 
noted)  holding  that  the  execution  of  a  bond 
for  a  reconveyance  at  tbe  same  time  that  a 
deed  is  given  raises  a  presumption  that  the 
transfer  of  title  is  for  security  only;  but 
here  the  grantor  need  not  rely  upon  that 
presumption.  The  contract  accompanying  the 
deed  did  not  merdy  give  Calhoun  tbe  right 
to  purchase ;  It  bound  him  to  do  so.  He  spe- 
cifically agreed  to  pay  Anderson  the  stipulat- 
ed price  for  tbe  land.  This  made  the  obliga- 
tion mutual.  Brownson  v.  Perry,  71  Kan. 
578;  81  Pac.  197.  In  view  of  this  considera- 
tion, it  is  doubtful  whether  other  circum- 
stances could  give  tbe  transaction  any  other 
effect  than  that  of  a  mortage;  but  the  evi- 


dence all  tends  to  support  the  securt^  theory, 
unless  the  giving  of  a  lease  by  Calhoun  be 
deemed  to  have  a  contrary  tendency.  If  so^ 
It  is  folly  offset  by  the  fiict  that  the  amount 
named  as  teat  just  equaled  the  interest  on 
the  Indebtedness.  The  conduct  of  the  par^ 
ties,  especially  with  regard  to  tbe  outstand* 
Ing  evidences  of  tbe  debt,  would  alone  in  a 
doubtful  case  resolve  tbe  doubt  against  the 
hypothesis  of  an  absolute  conveyance. 

It  results  that  the  Judgment  must  be  re- 
versed, and  tbe  cause  remanded  for  further 
proceedings. 


CALHOUN  V.  ANDERSON  et  al. 

(Sopreme  Court  of  KanBss.    Nov.  7,  1908.) 

iNrAHTS  (j  80*)— DIBD— BAOTIOATlOlf— COH- 
aiDEEATION. 

No  new  coosidehltion  is  reqnisite  to  sus- 
tain tbe  validity  of  a  deed  given  by  one  after 
he  has  attained  bli  majority  to  tbe  same  gran* 
tee,  or  to  another  at  his  request.  In  Tatification 
of  tbe  conveyance  of  tbe  property  made  during 
minority. 

[Ed.  Note^For  other  eases,  see  Infsnts,  Cent. 
Dig,  f  47;  Dea  Dig.  |  sa*] 

(Syllabus  by  the  Court.) 

Error  from  District  Court.  Kingman  Conn* 
t^;  P.  B.  OUIette,  Judge. 

Action  by  U  F.  Walter  against  Ed.  Andei^ 
son,  Catherine  Calhoun,  and  others.  From 
a  Judgment  for  plaintiff,  Catherine  Calhoun 
brings  error.  Affirmed. 

One  William  Calhoun,  in  his  lifetime,  con- 
veyed a  number  of  tracts  of  land  to  bis  sev- 
en children,  one  of  whom  was  tbe  plaintiff  in 
error,  Catherine  Calhoun,  and  tbe  children, 
at  the  same  time,  mortgaged  the  lands  to  the 
father  In  the  sum  of  95,000.  Catherine,  with 
others  of  tbe  children,  deeded  her  Interest 
In  the  land  to  her  brother,  Humphrey  Cal- 
houn, at  a  time  when  she  was  under  tbe  age 
of  18  years,  and  Humphrey  promised  to  pay 
her  91,000  for  her  one-seventh  interest 
Humphrey,  In  turn,  conveyed  the  land  to  the 
defendant  Ed.  Anderson,  and,  after  Catherine 
attained  her  majority,  she  executed  a  deed 
of  her  interest  to  Ed.  Anderson.  After  the 
death  of  her  father,  L.  F.  Walter  was  ap- 
pointed administrator  of  his  estate  and  com- 
menced this  action  to  foreclose  the  $5,000 
mortgage,  making  Ed.  Anderson,  Humphrey 
Calhoun,  Catherine  Calhoun,  and  others  par- 
ties defendant  Catherine  Calhoun  answer- 
ed and  alleged:  That  she  was  the  owner  of 
an  undivided  one-seventh  Interest  In  tbe 
land,  and  alleged  that  her  quitclaim  deed 
therefor  to  Ed.  Anderson  after  she  attained 
her  majority  was  executed  without  any  con- 
sideration and  was  never  delivered;  that  she 
was  Induced  to  execute  the  same  on  the  rep- 
resentations of  Ed.  Anderson  and  her  brother 
Hamphrey,  acting  for  Ed.  Anderson,  that 
said  deed  was  Intoided  to  convey  certoln 


*FDr  other  oaaaa  im  lama  tapUi  and  aectloii  NXTHBBR  Is  Dec  A  Am.  Dlai.  1907  to  Oata,  A  Raportar  Isdaxaa 
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lots  In  the  city  of  Wichita ;  and  th^t  she  re- 
lied upon  said  representations  and  signed 
the  deed  without  reading  it  This  answer 
was  met  by  a  general  denial  in  reply.  On 
the  trial,  the  burden  of  proof  being  upon 
Catherine  to  sustain  the  allegations  of  her 
answer,  she  failed  In  every  respect,  even  In 
her  own  testimony,  to  prove  any  of  the  al- 
legations, except  the  allegation  that  she  re- 
ceived no  consideration  from  Ed.  Anderson 
for  the  quitclaim  deed,. and  she  did  show 
tliat  her  brother,  Humphrey,  promised  to 
pay  ber  $1,000  therefor  when  she  deeded  her 
land  to  him.  The  court  by  Its  judgment  de- 
nied her  any  interest  in  the  land. 

Thornton  W.  Sargent  and  George  I*.  Hay, 
for  plaintiff  In  error.  J.  A.  Brubacher  and 
James  Conly,  for  defendants  in  error. 

SMITH,  J.  (after  stating  the  facts  as 
above).  The  only  proposition  of  law  In- 
volved in  the  case  la  whether  a  new  consid- 
eration is  requisite  to  sustain  a  deed  giv^ 
by  one  after  he  has  attained  his  majority 
to  the  same  grantee,  or  to  another  grantee 
at  his  request,  in  ratification  of  a  conveyance 
of  the  same  property  made  during  minority. 
The  authorities  are  so  uniform  that  such 
nefr  consideration  is  not  requisite  that  a  dl»- 
cusslon  thereof  would  not  tend  to  illuminate 
the  question.  See  22  Gyc.  545 ;  Id.  603 ;  18 
Am.  St.  Rep.  706,  note,  and  cases  there  dted. 

The  Judgment  of  the  district  court  Is  af- 
firmed. 


STATE)  ex  rel.  KINGSLET.  County  Atty.,  v. 
HOOVER,  -Clerk  of  District  Court. 
(Supreme  Court  of  Kansas.   Nov.  J,  1908.) 

1.  Costs  (8  175*)— Jdby  Fees. 

Section  18  of  chapter  39  of  the  General 
Statutes  of  1868,  whicti  requires  that  certain 
Jury  fees  In  civil  cases  shall  be  collected  from 
the  successful  party  on  the  reodition  of  a  ver- 
dict In  his  favor  and  taxed  as  costs  In  the  ac- 
tion, is  not  repealed,  but  remains  In  force. 

[Ed.  Note.— For  other  cases,  see  Costs,  De& 
Dig.  §  175*} 

2.  Mandauus  (8  69*)— To  Clebk  or  Coubt— 
GoixEcrioN  or  Juet  Fees. 

The  writ  of  mandamus  will  not  be  allowed 
to  coerce  the  clerk  of  a  district  court  to  attempt 
the  collection  and  taxation  as  costs  o(  such  jury 
fees  in  cases  ao  longer  pending  wherein  the  lia- 
bility of  the  parties  for  such  fees  has  been  final- 
ly determlnea,  and  a  general  order  will  not  be 
made  in  anticipation  of  delinquency  in  cases 
hereafter  to  be  tried.  It  Is  presumed  that  the 
law  as  now  interpreted  will  be  observed. 

[Ed.  Note.— For  other  cases,  see  llandamu^ 
Dec.  Dig.  i  59.*1 

(Syllabus  by  the  Courts 

Application  by  the  atat^  on  the  relation  of 
Tbos.  H.  KingBley,  coimty  attorney,  for  writ 
of  mandamus  to  Wllbnr  E.  Hoover,  clerk  of 
the  district  court  of  Miami  county.  Writ 
denied. 


F.  B.  Jackson,  Atty.  Cten.,  and  Thoe.  H. 
KlDgtley.  for  plaintiff.  Alphens  Lftne  and  B. 

J.  Sheldon,  for  defendant 

BENSON,  J.  This  is  an  original  action  la 
mandamus  to  require  the  defendant  to  collect 
and  tax  as  costs,  In  dvil  actions  tried  by  Jury, 
50  cents  for  each  Juror,  as  provided  by  a  stat- 
ute which  the  state  claims  is  still  in  force. 
The  answer  admits  that  such  fees  have  not 
been  collected  and  taxed  as  costs  In  the  court 
of  which  he  Is  elei^,  but  avers  that  such 
omission  was  caused  by  orders  of  the  court 
forbidding  such  action,  and  ttiat  the  statute 
relied  upon  has  been  repealed.  The  evidence 
shows  that,  upon  request  made  by  tne  proi>er 
county  anthorltles  for  the  collection  and  tax- 
ation of  such  fees,  the  court,  attention  being 
called  to  such  request,  ordered  that  such  fees 
should  not  be  collected  or  tand.  The  orders 
were  made  in  opra  court,  but  do  not  appear 
to  have  been  entered  on  the  Journal.  Chapter 
39  of  the  Qeneral  Statutes  of  1868,  fixing  the 
fees  of  certain  officers  and  persons,  among 
other  nnmerons  provisions  contains  the  fol- 
lowing: 

"Section  1.  That  the  officers  and  persons 
herein  mentioned  shall  be  entitled  to  receive 
for  their  services  the  fees  and  compensation 
herein  allowed,  and  no  other,  except  as  may 
be  otherwise  provided  law." 

"Sec.  16.  Jnrors  shall  be  paid  the  follow- 
ing fees  out  of  the  connty  treasury:  For  at- 
tending before  any  court  of  record,  for  each 
day's  attendance.  $1.50.   »   •   • " 

"Sec.  18.  In  each  dvil  action,  tried  by  a 
Jury,  in  the  district  court,  upon  the  verdict 
being  delivered  to  the  court,  and  before  judg- 
ment is  rendered  thereon,  eadi  Juror  shall  *3e 
entitled  to  receive  fifty  cents  fhnn  the  suc- 
cessful part?)  which  shall  be  taxed  In  tt» 
costs  against  bis  adversary;  end  such  fee. 
when  so  paid,  shall  be  deducted  by  the  clerk 
from  the  fees  of  said  juror,  In  the  Jury  fee 
bill,  before  certlfyt&g  the  same  to  ibB  board  • 
of  county  commissioners." 

Section  16  above  qndtod  was  »nended  by 
chapter  84.  p.  201,  Lews  1871,  Increa^ng  tbo 
teea  of  Jurors  to  |2  per  day,  and  wta  re- 
enacted  with  no  other  diange.  The  state  al- 
\egai  that  the.  clerk  has  failed  to  perform  the 
duties  required  by  the  above  secti<Hi  18.  The 
defendant  alleges  that  this  section  ms  re- 
pealed 1^  chapter  131.  p.  273,  Laws  1897,  an 
act  having  the  same  title  as  the  act  of  186S. 
wnlch  fixes  the  fees  of  the  same  officers  and 
has  the  same  general  scope,  but  changes  the 
fees  for  the  same  services  In  several  instan- 
ces. It  fixes  the  fees  of  other  officers,  and 
contains  other  provisions  not  in  the  old  law. 
Original  sectim  18,  upon  which  Qie  state  re- 
lies, was  not  included  in  the  new  act;  and 
the  defendant  claims  that  It  was  repealed  be- 
cause it  was  Bo  omitted  and  because  of  the 
following  repealing  section:  "Sec.  23.  All 
acta  and  parts  of  acts  neretofOre  passed,  gen- 
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«ral  or  epedal  and  now  In  force  tbat  conflict 
with  the  proTlstons  of  tbis  act  are  hereby  re- 
pealed." Laws  1S»7,  p.  290,  e.  131,  S  23.  The 
contention  that  the  section  In  question  was 
repealed  la  based  upon  the  proposition  that 
the  act  of  1897  covers  the  subject-matter  of 
the  former  law  and  waa  designed  to  take  Its 
place,  and  that  the  prorlsloa  requiring  the 
payment  of  a  part  of  the  Jury  fees  by  a  party 
Is  In  conflict  with  section  16  of  the  old  law, 
being  section  17  of  the  new  one,  which  pro- 
Tides  that  Jurors'  fees  shall  be  paid  out  of 
the  county  treasury.  Considering  these  pro- 
visions together  as  parts  of  the  same  statute, 
and  in  connection  with  the  clause  that  the 
jury  fees  so  paid  by  a  party  shall  be  deducted 
from  the  Jury  fee  bill  which  Is  to  be  certified 
for  payment  by  the  county,  the  legislative  in- 
tent Is  obvious,  and  no  real  conflict  appears ; 
and,  if  section  18  is  still  In  force,  there  Is  no 
more  conflict  now  than  before.  Tbat  the  act 
of  1897  does  not  entirely  supersede  that  of 
1868  and  make  the  latter  Inoperative  or  ef- 
fect a  repeal  by  Implication  Is  apparent  from 
the  fact  that  many  important  provisions  of 
the  old  law  are  not  found  In  the  new  one, 
but  are  necessary  to  give  effective  operation 
to  many  of  its  pcovlsions.  The  argument  that 
the  section  In  question  was  repealed  by  omis- 
sion or  by  the  repealing  clause  of  the  later 
act  is  not  persuasive  (Stephens  v.  Ballou,  27 
Kan.  594;  Homaday  v.  State,  63  Kan.  499, 
65  Fac.  656),  and  we  conclude  tbat  It  Is  still 
In  force. 

The  statutes  referred  to  have  been  examin- 
ed and  this  opinion  written  because  of  the 
prevailing  uncertainty  and  divergence  of  the 
practice  concerning  this  matter  In  the  differ- 
ent Judicial  districts ;  but  the  [>eremptory 
writ  will  not  be  allowed.  We  ought  not  to 
coerce  the  clerk  to  attempt  the  collection  and 
taxation  of  fees  In  cases  no  longer  pending 
wherein  the  liability  of  the  parties  to  such 
charges  has  been  determined  by  the  final  ac- 
tion of  the  court,  which  cannot  be  reversed 
in  this  manner;  and  we  cannot  presume  tbat 
the  clerk  will  fall  to  perform  his  duty  In  the 
future  In  each  case  as  occasion  may  require. 
High  on  Ex.  Legal  Remedies,  fiS  12,  86,  144. 
A  general  order  will  not  be  made  In  anticipa- 
tion of  future  delinquencies,  for  it  is  pre- 
sumed that  the  lav  as  now  Interpreted  will 
be  observed. 

The  writ  la  denied. 


STATE  V.  SIMMONS. 

(Supreme  Court  of  Kansas.   Nov.  7,  1908.) 

1.  Cbiuinal  Liaw  (§  393*)— CouPEXjjira  Ac- 
cused TO  Cbiuinate  HnisELr. 

Where  a  defendant  on  trial  on  a  charfre 
of  felony  voluntarily  goes  upon  the  witness 
stand  and  testifies  in  reference  to  his  connection 
with  the  offense  charged  and  the  circumstances 
connected  therewith,  and  after  judgment  pro- 
cnres  a  new  trial,  his  evidence,  properly  iden- 
tified and  reduced  to  writing  by  a  stenographer 


at  the  first  trial,  may  be  Introduced  In  evidence 
by  the  state  upon  the  second  trial. 

[Bd.  Note.— For  other  cases,  see  OrimbuJ 
Law,  Dec.  Dig.  |  S93.*] 

2.  WrrNsssKS  (|  305*)— Oohpelzjho  Aooira- 

ID  TO  GBIMinATB  HmSgT.T  —  WaIVXB  OF 

Pbivileqb. 

In  such  case,  if  the  accused  waives  his  privi- 
lege and  takes  the  witness  stand  In  his  own  be- 
half at  any  stage  of  the  prosecution,  he  waives 
it  for  every  suMequent  stsge.  1  miompeon  on 
Trials,  S  647. 

lEi.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {  1064;  Dec.  Dig.  I  805.*] 

8.  OBiMiNAL  Law  (8  541*)~Bvidknob  ob  Pkb- 
vious  TniAii— OaouzfDS  roB  Aduission. 
The  state  may  nse  the  evidence  of  a  wit- 
ness upon  the  second  trial  of  a  felony  when  the 
evidence  given  by  the  witness  on  the  first  trial 
was  reduced  to  writing  and  properly  Identified, 
and  at  the  time  of  tiie  second  trial  the  witness 
was  dead  or  was  not  within  the  boundaries  of 
the  state. 

[Ed.  Note. — For  other  cases,  see  Criminal  « 
Law,  Cent  Dig.  H  1231-123S;   Dec.  Dig.  I 
641.*J 

4.  Gbihihai.  Law  (S$  715,  1154*)— Tbzal— Ab- 

qument— discketion  ot  covbt. 

The  extent  to  which  a  prosecntlng  attor- 
ney may  go  in  his  closing  argument  In  iUostrat. 
log  before  the  Jury  what  he  clidms  the  evidence 
proves  by  placing  aBxvr  persons  ot  himself  in 
certain  positions  Is  a  matter  within  the  discre- 
tion of  the  court,  and,  unless  it  is  shown  that 
such  discretion  was  abused,  and  that  the  de- 
f^dant  was  prejudiced  by  an  illustration  not 
justified  by  any  evidence  In  the  case,  error  will 
not  be  predicated  upon  the  ruling  of  the  court 
allowing  the  same. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Dea  Dig.  M  715,  1154.*] 

(Syllabas  by  the  Court) 

Appeal  from  District  Court,  Geary  County ; 
O.  L.  Moore,  Judge. 

David  L.  Simmons  was  convicted  of  man- 
slaughter In  the  second  degree,  and  he  ap- 
peals. Affirmed. 

John  E.  Hessln,  for  appellant.  F.  S.  Jack- 
son, Atty.  Oen.,  and  W.  8.  Boark,  for  tbe 
State. 

SMITH,  J.  This  case  has  been  In  thia 
court  before.  State  v.  Simmons,  74  Kan.  799, 
88  Pac.  57.  The  defendant  was  charged  with 
tbe  crime  of  murder,  of  which,  in  tbe  second 
degree,  he  was  convicted  and  a  new  trial  was 
awarded  In  this  court  On  tbe  second  trial 
he  was  convicted  of  manslaiu^ter  in  the  sec- 
ond degree,  and  again  appeals.  He  now 
makes  nnmerooa  aaaignmenta  of  error.  With 
three  exceptions,  all  of  the  material  qaeadona 
raised  were  considered  on  the  former  bearing, 
and,  Inferentlally  at  least,  were  decided  ad- 
versely to  the  appellant  Although  eacli 
question  has  been  reconsidered,  we  are  satis- 
fied with  the  former  decision  thereon,  and 
we  shall  not  burden  this  decision  by  discuss* 
lug  them  in  detail. 

The  defendant  voluntarily  took  the  wltneaa 
stand  In  his  own  behalf,  and  was  cross-ex- 
amined at  the  first  trial.  His  evidence  waa 
written  by  a  stenographer,  and,  after  It  waa 
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duly  Identified,  It  was  offered  by  the  state  In 
this  trial.  The  defendant  by  his  counsel  sug- 
gested to  the  court  that  the  defendant  was 
present,  and  that  under  the  provisions  of  the 
Constitution  he  could  not  be  compelled  to 
give  evidence  against  himself,  and  that  tin 
reading  of  his  testimony  was  equivalent  to 
compelling  blm  to  again  testify.  The  defend- 
ant was  not  requested  to  again  take  the  wit- 
ness stand,  but  his  objection  to  the  reading' 
of  his  former  testimony  was  overruled.  It  is 
said  In  Thompson  on  Trials,  8  647:  "If  the 
accused  waives  his  privilege  and  takes  the 
witness  stand  In  his  own  behalf  at  any  stage 
of  the  prosecution,  he  waives  it  at  every  sub- 
sequent stage."  This  court  has  four  times 
passed  upon  the  question  involved.  State  v. 
Sorter,  62  Kan.  531,  84  Pac.  1036;  State  v. 
MUler,  35  Kan.  328,  10  Pac  865;  State  v. 
Taylor,  36  Kan.  329,  18  Pac.  650;  State  v. 
Kelson,  68  Kan.  566,  75  Pac.  605. 

Aga^,  It  Is  urged  that  the  conrt  erred  In 
allowing  the  evidence  of  a  witness.  Bertha 
Parker,  given  on  the  former  trial  and  taken 
by  the  stenographer  and  duly  Identified,  to  be 
read  in  evidence  after  the  witness  bad  been 
shown  to  have  removed  from  the  state  of  Kan- 
sas. In  Mattox  V.  U.  S.,  166  U.  S.  237,  15  Sup. 
Ct.  337,  39  L.  Ed.  409,  it  is  said:  "Where  a 
witness  for  the  government  in  a  murder  case 
dies  after  the  first  trial,  the  reading  In  evi- 
dence on  the  second  trial  of  a  transcribed  copy 
of  the  reporter's  stenographic  notes  of  his  tes- 
timony is  not  Inhibited  by  the  constltotional 
provision  that  the  accused  shall  'be  confront- 
ed with  the  witness  against  him.' "  The  de- 
fendant has  been  confronted  with  the  witness, 
and  has  had  the  of^rtunlty  of  cross-examin- 
ing blm ;  and  to  hold  that  at  each  successive 
trial  the  defendant  must  again  be  confronted 
with  each  witness  would  result  frequently  in 
the  defeat  of  justice.  The  neceuttieB  of  the 
case  are  the  same  where  the  witness  at  the 
time  of  the  second  trial  is  beyond  the  Juris- 
diction of  the  court  as  if  he  were  dead.  The 
state  can  neither  produce  him  personally  nor 
introduce  his  deposition,  if  it  were  taken.  In 
the  Mattox  Case,  supra,  authorities  are  cited 
from  many  states  approving  the  rule  both 
in  the  case  of  death  and  In  the  absence  of  the 
witness  from  the  state.  The  testimony  of  the 
defendant  was  to  the  effect  that  the  deceased 
had  him  prostrate  upon  the  ground,  and  was 
about  to  Infiict  great  injury  upon  blm,  when 
he  shot  in  self-defense.  The  theory  of  the 
state  was  that  the  positions  of  the  persons 
were  practically  reversed,  that  the  deceased 
was  upon  the  ground,  and  that  the  defendant 
was  standing  or  leaning  over  blm.  In  bis 
argument  the  county  attorney  said  to  the 
Jury:  "Now,  I  want  to  show  you  how  this 
man  was  killed.  I  think  I  know,  and  I  am 
not  using  Imagination,  the  imagination  Sena- 
tor Hessin  Is  talking  about.  I  am  using  a  de- 
dnetlon  snch  as  I  have  a  right  to  make."  He 
then  called  a  d^uty  sheriff,  and  caoaed  him 


to  lie  down  upon  the  floor  In  front  of  the  Ju- 
ry. He  then  proceeded  to  illustrate  and  to 
state  how  certain  wounds  were  Inflicted,  and, 
holding  an'  empty  revolver  in  his  hands.  Il- 
lustrated how  certain  shots  were  fired.  His 
statements  were  in  form  positive,  but  were 
evidently  qualified  by  the  previous  statement 
that  he  was  using  a  deduction  such  as  be 
had  a  right  to  mak&  Whether  such  illustra- 
tions are  proper  or  not,  and  tend  to  aid  a 
Jury  In  arriving  at  the  truth,  is  a  matter 
resting  In  the  sound  discretion  of  the  court. 
It  Is  evident  that  they  might  sometimes  eluci- 
date the  truth  and  at  other  times  might  be 
made  very  misleading.  Of  this  the  court, 
having  beard  the  evidence  and  seen  the  illus- 
trations, is  In  a  good  position  to  determine, 
and  we  cannot  say  tbat  the  discretion  was 
abused  in  tbis  case. 

The  Judgment  of  tbe  district  conrt  1b  af- 
firmed. 


MOLTNBUZ  T.  OBIME8,  Township  Trustee. 
(Snpieme  Court  of  Kansas.   Nov.  7,  1908.) 

1.  High  WATS  (|  29*)  — BBTABmHiiEifT— Ao- 

OBPU.NOE  or  GONOSBBSIONAL  GBANT.  , 

An  order  of  a  board  of  county  commission- 
ers, otherwise  regular,  undertaking  to  estaUish 
a  highway  across  public  land  of  the  Uiuted 
States,  operates  as  an  effectual  acceptance  of 
th«  congressional  grant  of  a  right  of  way  for 
tbe  construction  of  highway  (TJ7  B.  Kev.  St.  S 
2477  [U.  S.  Oomp.  St  1901.  p.  1567]),  and  one 
deriving  title  to  such  land  through  a  settlemoit 
subsequently  made  takes  It  subject  to  the  ease- 
ment  so  created. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Dec.  Dig.  t  26.*] 

2.  HlQHWATS  (8  88*)— MBETIKO  or  VlXWEBS— 

Becobd. 

The  requirement  of  the  road  law  (Gen.  St. 
UOl,  I  0018)  tiiat  a  recsord  of  the  notice  of  tiie 
meeting  at  me  viewers  shall  t>e  entered  In  tbe 
commusiooer's  Jonmal  by  the  county  deA  Is 
satisfied  by  ct^ying  the  omtentB  of  snch  notiee 
in  the  jonmal ;  no  reference  to  the  fact  or  man- 
ner of  its  publication  being  reqaited. 

[Ed.  Note.— For  other  cans,  see  Highways, 
Dec.  Dig.  8  38.*] 

3.  HiOHWATB  (8  63*)— MEETiNa  or  ViEwras— 
Notice— Publication. 

Inasmnch  as  the  statute  does  not  require 
proof  of  publication  of  sodi  notice  to  be  filed  or 
otherwise  made  of  record  In  the  county  cleric's 
office,  tbe  fact  that  a  memorandnm  was  made  in 
the  journal  that  the  notice  was  published  in  a 
particular  manner  is  not  sufficient  evidence  tliat 
DO  other  publication  was  made  to  overcome  the 
presumption  In  favor  of  the  regularity  of  offldal 
proceedings  when  collaterally  attacked. 

[Ed.  Note.— For  other  eas^  see  Highways, 
Doc.  Dig.  i  63.*] 

4.  Counties  (8  62*)— Pbebentation  of  Peti- 
tions—Countt  COUUIBSIONEBS— "BBOtTLAS 
MEEnnQ." 

Tbe  meeting  of  the  board  of  county  com- 
mlfflioners  at  which  tbey  are  required  to  elect 
a  chairman  (Gen.  St.  1901,  8  1636)  is  a  regu- 
lar meeting  within  the  meaning  of  that  phrase 
as  used  in  the  provision  that  rood  petitions  shall 
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be  presented  at  nvoIaT  meetinM  (Gen.  St.  1001, 
S  OKLQ,  and  road  vleven  be  then  appointed. 

[EU.  Note^For  other  cases,  see  Coontiea, 
Dec  Dig.  {  SZ* 

For  other  definition!,  see  Words  and  Phrases, 

Toi.  7,  p.  ewa]  . 

5.  HlOHWATS  (f  68*>— BBTABLXBHimn!— StTB- 

Aldtoiigh  the  atatnte  requires  that  ordi- 
narily the  county  surveyor  shall  meet  with  the 
road  viewers,  expressly  authorizioR  a  sarrey  to 
be  dispensed  wiUi  only  where  section  lines  are 
followed,  the  omission  of  a  aorvey  in  any  case 
where  the  vlewen*  report  shows  Ijie  nact  loca- 
tion of  the  road  Is  not  saeh  a  defect  as  wUl  ren- 
der the  proceedings  liable  to  collateral  attack. 

[Bd.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  1  168 ;  DecL  Dig.  f  68.*] 

<i.  EbOHWATS  (8  41*)  —  BSPOBT  OW  YllWXBS  — 

CONCLUSIVENESS. 

The  proTision  of  the  statute  (Gen.  St  1901, 
I  6021)  that  if  the  viewers  report  against  a 
proposed  road,  and  the  commissioners  think  such 
report  jnst,  no  further  proceedings  shall  be  had, 
fairly  implies  that  the  commissioners  may  es- 
tablish the  toad  notwithstanding  the  adTsae  re- 
port If  their  opinion  Is  contrary  to  that  of  the 
viewers. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Dec.  Dig.  I  41.*] 

7.  HlOHWATS    (S  41*) — EiSTABLISHMEITT— RE- 
POBT  OP  ViEWBBS— COITBIDEBATION. 

The  provision  of  the  statute  (Gen.  St.  1001, 
f  6021)  requiring  the  report  of  the  road  viewers 
to  be  filed  on  or  before  the  first  day  of  the  next 
aession  of  the  county  conunissioners  did  not  pre- 
vent the  board  from  acting  upon  the  report  at 
an  adjourned  session  of  the  meeting  at  wluch  the 
viewers  were  appointed. 

[Ed.  Note.— For  other  cases,  see  Highways 
Dec.  Dig.  S  41.*] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Clark  County; 
Oordon  L.  Flnl^,  Judge. 

Action  by  R.  N.  Molyneux,  against  Richard 
Grimes,  township  trustee.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Af- 
firmed. 

W.  W.  Harvey  (B.  J.  Bone,  of  counsel), 
for  plaintiff  in  error.  Francis  G.  Price  and 
Rob't  C.  Mayse,  for  defendant  in  error. 

MASON,  J.  R.  N.  Molyneux  brought  In- 
junction to  test  whether  what  was  claimed 
by  the  township  trustee  to  be  a  public  high- 
way was  such  In  fact  Tlie  district  court 
beld  against  him,  and  he  prosecutes  error. 

Proceedings  were  had  by  the  board  of 
county  commissioners,  which  resulted  In  the 
establishment  of  the  road,  unless  that  result 
was  prevented  by  some  of  the  considerations 
now  to  be  stated.  They  were  taken  while 
the  land  affected  bdonged  to  the  federal  gov- 
ernment The  plaintiff's  grantors  derived- 
title  through  settlements  made  after  the  lay- 
ing oQt  of  the  road.  He  contends  that  the 
local  officers  cannot  create  a  highway  across 
land  owned  by  the  United  States.  This  con- 
tention Ignores  the  effect  of  the  federal 
statute  of  1866,  which  reads  (section  24T7, 
Rev.  St  [U.  8.  Oomp.  St  1901,  p.  1567]): 
**The  right  of  way  for  the  construction  of 


highways  over  public  lands,  not  reserved 
for  public  uses,  is  hereby  granted."  In 
ThoU  V.  Koles,  60  Kan.  802,  70  Pac.  881,  it 
was  held  that  an  act  of  the  L^Islatore  de- 
claring certain  section  lines  across  govern- 
ment lands  to  be  public  highways  operated 
as  an  acceptance  of  this  congressional  grant, 
and  cut  off  the  right  of  any  one  subsequently 
acquiring  title  to  object  to  the  opening  of 
the  road  or  to  daim  compensation  therefor. 
See,  also,  cases  cited  in  6  Fed.  St.  Ann.  498. 
409.  The  principle  Is  precisely  the  same 
where  the  action  la  taken  by  the  county  au- 
thorities having  Jurisdiction  to  establish  high- 
ways. Several  of  the  cases  cited  In  ThoU  v. 
Koles  were  of  that  character.  In  Smith  v. 
Smith,  34  Kan.  20S,  8  Pac  885,  it  was  said 
that  a  public  road  cannot  be  established  by 
prescription  or  limitation,  or  through  dedica- 
tion by  the  occupant,  while  the  land  over 
which  the  road  runs  belongs  to  the  United 
States.  There,  however,  no  claim  was  made 
under  the  federal  statute,  and  it  was  not 
called  to  the  attention  of  the  court  It  wonid 
seem  that  the  public  might  directly  accept 
the  offer  of  Congress  by  general  and  long  con- 
tinned  use,  and  some  of  the  decisions  col- 
lected in  the  work  referred  to  are  to  that 
effect;  but,  whether  so  or  not,  it  Is  clear 
that  an  effectual  acceptance  may  be  made 
by  the  officers  to  whom  tiie  matter  of  estab- 
llahing  hl^wayB  has  been  oammltted  by  the 
Legislature. 

The  statute  (Gen.  St  1001,  |  0018)  requires 
that  the  county  clerk  shall  give  notice  of 
the  meeting  of  the  viewers  by  publication  in 
newspaper  and  by  advertisement  set  up  In 
his  office  and  In  every  municipal  township 
through  which  the  road  Is  designed  to  be 
laid  on^  and  that  the  commissioners  shall 
"cause  a  record  of  such  notice  to  be  entered 
on  their  Journal."  The  plaintiff  claims  that 
there  was  a  failure  to  post  the  notice  In  one 
of  the  two  townships  throng^  which  the 
road  mns,  and  a  failnre  to  cause  a  record 
of  it  to  be  entered  In  the  commissioner's  Jour- 
nal. No  affidavit  or  other  proof  of  the  ad- 
vertlsem^t  was  filed  or  otherwise  made  of 
record  In  the  clerk's  office.  But  It  was  decid- 
ed in  Crawford  v.  Com'rs  of  Elk  County,  32 
Kan.  65S,  4  Pac.  1011,  that  this  is  not  neces- 
sary. The  opinion  In  that  case  states  that 
a  record  of  the  notice  was  entered  on  the 
Journal  without  farther  indicating  the  char- 
acter of  the  entry.  An  examination  of  the 
case-made  therein  dlacioses  that  a  copy  of  the 
notice  was  spread  upon  the  commissioner's 
Journal  with  no  words  of  taitroductlon  or  ex- 
planation, and  with  no  reference  to  the  man- 
ner of  ^vlng  It  publicity.  Therefore  it  is 
settled  that  the  requirement  that  a  record  of 
the  notice  shall  be  entered  on  the  Journal  Is 
met  if  the  contents  of  the  notice  are  written 
there.  That  was  done  In  this  case,  and  it 
follows  that  the  objection  based  on  this  part 
of  the  statute  falls.   The  only  evidence  In* 
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trodnced  bearliig  npon  the  qneetlon  of  how 
the  notice  was  published  was  an  entry  on 
the  clezte'B  record  reading  thns:  "Notice  sent 
to  Republican  Herald  Jan.  15, 1886.  Publish- 
ed In  Herald  Jan.  23, 1886,  and  Jan.  80, 1886. 
Posted  similar  notice  In  clerk's  office  and  In 
P.  O.  at  Ashland  Jan.  25,  1886."  If  this  were 
a  record  required  to  be  made.  It  would  donbt- 
less  be  presumed  to  be  complete,  and  to  cov- 
er all  that  was  done  In  that  connection.  The 
Inference  would  follow  from  the  mention  of 
a  posting  in  one  place  tliat  the  notice  was 
not  posted  in  any  other.  But,  since  the  law 
requires  do  proof  of  publication  to  be  record- 
ed by  the  clerk,  the  entry  was  a  voluntary 
one,  and  its  failure  to  state  that  advertise- 
ment was  made  tn  more  than  one  township 
is  not  sufficient  to  overcome  the  presumption 
In  favor  of  the  regularity  of  official  proceed- 
ings against  collateral  attack.  The  petition 
for  the  road  in  question  was  presented  at 
tbe  regular  meeting  of  the  board  of  commis- 
sioners in  October,  1885,  wh^  viewers  were 
appointed.  At  the  meeting  of  the  board  held 
in  pnrsaance  of  the  statute  (Gen.  St  1901, 
9  1636)  on  the  second  Monday  of  January, 
1886,  a  new  viewer  was  appointed  in  place 
of  one  who  had  In  the  meantime  become  a 
member  of  the  board.  The  plaintiff  contends 
that  this  appointment  was  void  because  not 
made  at  a  r^ular  meeting  of  the  board.  The 
provisions  of  the  statute  bearing  on  the  mat- 
ter are  as  follows:  "Upon  presentation  of 
any  petition  for  a  road  *   to  the 

county  commissioners  at  any  regular  ses- 
sion of  their  board,  it  shall  be  tbe  duty  of 
said  commissioners,  If  th^  find  the  petition 
to  be  a  legal  one,  and  ttiat  tbe  proper  bond 
has  been  Sled,  to  ai^lnt  three  dtelnterested 
householders  of  the  county  as  viewers."  Gen. 
St.  1901,  I  6018.  "The  board  of  county  com- 
missioners In  counties  where  the  population 
does  not  exceed  twenty-five  thousand  shall 
meet  in  regular  session  at  the  county  seat 
of  the  county  on  the  first  Mondays  of  Janu- 
ary, April,  July  and  October  In  each  year, 
and  In  special  sesskin  on  tlie  'call  of  the 
chairman,  at  the  request  of  two  members  of 
the  board,  as  often  as  the  Intn-ests  of  the 
county  may  demand."  Section  1616.  "It 
shall  be  the  duty  of  tbe  board  of  county 
commissioners  to  meet  on  the  second  Monday 
In  January  sncceeding  their  election,  or  vrith- 
In  thirty  days  thereafter,  and  organize  by 
electing  one  of  their  number  chairman,  who 
Shall  preside  at  tbat  meeting  and  all  other 
meetings  during  hie  term  of  office.  If  present." 
Section  1636.  Obviously  the  law  does  not 
contemplate  that  the  board  at  its  "organi- 
sation" meeting  shall  elect  a  chairman  and 
at  once  adjourn.  The  provision  tbat  he 
shall  preside  at  the  meeting  Implies  that  busi- 
ness Is  expected  to  be  transacted  after  his 
election.  The  meeting  Is  one  required  to  be 
held.  The  public  has  notice  of  the  time  it 
ifl  to  be  held,  at  least  whenever  as  In  this 
instance,  the  date  Is  that  speclflcally  named 
In  the  statute.    It  la  therefore  a  regular 


meedng  in  tbe  sense  tbat  ft  ts  one  fixed  by 
law  to  be  held  on  a  certain  day.  We  think 
these  consideratious  make  it  a  regular  meet- 
ing within  the  meaning  of  that  phrase  as 
used  in  section  6018.  Other  answers  to  the 
objection  might  readily  be  given,  but  this  Is 
sufficient 

The  statute  (Gen.  St  1901,  {  6020)  provides 
tbat  ordinarily  the  surveyor  shall'  meet  with 
the  viewers,  but  that  where  the  road  is  up- 
on a  section  line  the  survey  may  be  dis- 
pensed with.  Section  6016.  Here  the  priu* 
dpal  part  of  the  road  as  described  In  tbe  pe- 
tition lay  along  section  lines,  buj:  for  some 
distance  It  followed  a  half  section  line.  No 
survey  was  made,  and  this  is  urged  as  a  fa- 
tal objection.  Such  an  omission  was,  how- 
ever, a  mere  Irregularity,  and  did  not  render 
the  proceedings  void-  The  exact  line  of  the 
road  was  shown  by  the  viewer's  report  For 
a  short  way  Its  location  was  defined  by  ref- 
erence to  a  traveled  road  then  in  existence. 
Such  a  road  may  serve  the  purpose  of  an  ar- 
tificial monument  nearly  or  quite  as  well  as 
a  surveyor's  stakes.  The  viewers  recommend- 
ed the  establishment  of  the  road  for  only 
a  part  of  the  distance  petitioned  for.  The 
plalntUf  maintains  that  they  had  Jurisdiction 
only  to  approve  or  reject  It  as  a  whole.  The 
statnte,  however  (Gen.  St  1901,  S  6021), 
provides  that  they  shall  in  their  report  state 
"their  opinion  In  favor  of  or  against  the  es- 
tablishment •  •  *  of  said  road,  or  any 
part  thereof."  The  commissioners  establish- 
ed the  road  for,  its  full  length;  and  the  fur- 
ther contention  is  made  that  prior  to  the 
amendment  of  1903  their  only  authority  to 
create  a  highway  was  derived  from  a  favor- 
able report  by  the  viewers.  The  statute,  so 
far  as  important  in  this  connection,  rea(to 
(Gen.  St  1901,  $  6021):  "The  viewers  shaU 
make  and  sign  a  report  in  writing,  stating 
their  opinion  In  favor  of  or  against  the  es- 
tablishment, alteration  or*  vacation  of  said 
road,  or  any  part  thereof,  and  set  forth  the 
reason  of  the  same,  which  report  shall  be 
delivered  to  the  county  clerk  by  one  of  the 
viewers  on  or  before  the  first  day  of  the  ses- 
sion of  the  county  commissioners  then  next 
ensuing;  and  it  shall  be  the  duty  of  the  com- 
missioners on  receiving  the  report  aforesaid 
to  cause  the  same  to  be  read  before  their 
meeting,  and  If  said  report  is  favorable,  and 
no  legal  objections  appear  against  said  re- 
port and  they  are  satisfied  that  such  road 
will  be  of  public  utility,  they  shall  order  said 
road,  survey  and  plat  to  be  recorded,  and 
from  thenceforth  said  road  shall  be  consider* 
ed  a  public  highway;  •  •  •  but  if  the  re- 
port of  the  viewers  be  against  such  prop<»ed 
road  or  alteration,  and  in  the  opinion  of  the 
commissioners  said  report  Is  a  Just  one,  and 
that  such  road  as  applied  for  Is  unnecessary, 
then  no  further  proceedings  shall  be  had 
thereon."  It  will  be  observed  that  the  stat- 
ute does  not  say  that  an  adverse  report  of 
the  viewers  shall  terminate  the  proceedings, 
but  that.  If  the  report  Is  against  the  pro- 
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posed  road  and  the  oplnl<m  of  tbe  commlft- 
slonera  agrees  with  tbat  of  tbe  Tiewera,  no 
farther  proceedings  aball  be  bad.  Tbe  fair. 
Implication  Is  tbat,  If  the  comnilssloners 
tbintc  the  report  nnjast,  they  still  have  dis- 
cretionary aatborlty  to  establish  the  road  If 
by  them  considered  necessary.  The  order  es- 
tablishing the  road  was  made  at  an  adjourn- 
ed aesslon  of  the  meeting  at  wbltdi  the  new 
Tiewer  was  appointed.  plaintiff  argues 
that  tbe  conunlssloners  bad  no  Jurisdiction 
to  act  npon  the  report  of  the  Tlewers  because 
the  statute  (Gen.  St.  1901,  S  6021)  provided 
that  it  should  be  delivered  to  the  county 
clerk  "on  or  before  tbe  first  day  of  the  ses- 
sion of  the  county  commissioners  then  next 
ensoing,"  Tbe  ailment  Is  that  Uiis  provi- 
tlon  by  implication  forbade  action  on  tbe  re- 
port before  the  next  regular  meeting  of  the 
board.  We  do  not  think,  however,  that  this 
Is  the  true  construction  of  tbe  statute,  tbe 
purpose  of  wbldi  seeans  merely  to  have  been 
to  limit  the  time  wltbln  which  the  viewers 
must  complete  their  work. 

The  final  contention  is  tbat  tbe  road  was 
not  opened  for  travel  within  seven  years 
from  the  date  of  the  order  establishing  it 
The  evidence,  however,  seemed  to-  show  that 
it  was,  in  fact,  opened  within  tbat  time,  but 
perliaps  afterwards  was  permitted  to  remain 
unused  for  the  [>eriod  named.  This  did  not 
work  a  vacation  of  the  road.  .EUe  t.  Stat^ 
77  Kan.  179^  9ft  Pac.  808;^  • 

Tbe  Judgment  is  affirmed. 


GOLKUAN  V.  MacLENNAN. 
(Sapreme  Coart  of  Kansas.    Nov.  7,  1908.) 

1.  LIBKL  AMD  8I.AHDEB  (§  48*)— PBIVIIJ:0ED 
CoiClf  DNICATtOHB  —  GBABACTEB  OT  CaHDI- 
DATB. 

If  the  publisher  of  a  newspaper  drculated 
throughoat  the  state  pttbllsh  an  article  reciting 
facts,  and  making  comment  relating  to  the  offi- 
cial condoct  and  diaracter  of  a  state  officer, 
who  is  a  candidate  for  re-election,  for  the  sole 
purpose  of  giving  to  the  people  of  the  state 
■what  he  honestly  believes  to  be  tme  informa- 
tion, and  for  the  sole  purpose  of  enabling  the 
voters  to  cast  their  ballots  more  intelligently, 
and  the  whole  thmg  is  done  in  good  faltn,  the 
publication  is  privileged,  although  tbe  matters 
contained  In  the  article  may  be  untrue  in  tact, 
and  derogatory  to  the  character  of  the  candi- 
date. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
sunder.  Cent.  Dig.  S  146;  Dec.  Dig.  f  48.*] 

2.  LiBEX  AND  SLAHnEB  (fi  48*)— FBI  VILE  QED 

ComcuniGATioRS. 

Generally  publication  should  be  no  wider 
than  the  moral  or  social  duty  to  publish.  If  it 
be  designedly  or  unnecessarily  or  negligently  ez- 
c^ive.  privilege  Is  lost.  "Rat,  it  a  state  news- 
paper published  primarily  for  a  state  constitu- 
ency have  a  small  circulation  elsewhere.  It  is 
not  deprived  of  its  privilege  in  tbe  discussion  of 
subjects  ol  state-Wide  concern  because  of  that 
fact. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slnnder,  Cent.  Dig.  ||  144-148;  Dec.  Dig.  § 
4S.*1 


8.  Afpbaz.  aho  Ebbob  (|  1068*)— Habmlbss 
Ebbob. 

If,  on  the  trial  of  a  suit  for  libel,  the 
jnry  uiould  find  specially  from  the  evidence 
that  the  plaintiff  suffered  no  damages  from  tbe 
publication  complained  of.  It  will  not  be  pre- 
sumed that  tbe  finding  was  induced  by  Instmc- 
tions  regarding  particular  questions  in  the  case 
not  related  to  that  of  damages;  and  the  ques- 
tion whether  such  instructions  misstate  the  law 
becomes  immaterial  because  they  could  not  af- 
fect the  plaintiff's  substantia]  rights. 

[EjA.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4220-4228;  Dee.  Dig.  I 
1068.^1 

(Syllabus  by  the  Court) 

Error  from  District  Court  Shawnee  Coun- 
ty; A.  W.  Dana,  Judge. 

Action  by  C.  C.  Coleman  against  F.  P.  Mac- 
Lennan.  Judgment  for  defendant  ftod  plain- 
tiff brings  error.  Affirmed. 

Charles  Blood  Smith,  Jno.  B.  Hessln,  and 
F.  L.  Williams,  for  plaintiff  in  error.  B.  P. 
Waggener,  W.  P.  Hackney,  and  Waters  ft 
Waters,  for  defendant  in  error. 

BURCH,  J.  In  August  1904,  tbe  plaintiff 
held  the  office  of  Attorney  General  of  the ' 
state  and  was  a  candidate  for  re-election  at 
the  general  election,  which  occurred  in  tbe 
following  November.  By  virtue  of  his  office, 
he  was  a  member  of  the  commission  charged 
with  the  management  and  control  of  tbe  state 
school  fund.  Tbe  defendant  was  the  owner 
and  publisher  of  tbe  Topeka  State  Journal, 
a  newspaper  published  at  Topeia.,  and  cir- 
culated both  within  and  without  the  state. 
In  tbe  issue  of  tbe  date  mentioned  appeared 
an  article  purporting  to  state  facts  relating 
to  the  plaintitTs  official  conduct  In  connec- 
tion with  a  school  fund  transaction,  making  ' 
comment  upon  them  and  drawing  Inferences 
from  them.  Deeming  tbe  article  to  be  libel- 
ous, tbe  plaintiff  brought  an  action  for  dam- 
ages againat  the  defendant  alleging  that  the  * 
matter  published  concerning  him  was  false 
and  defamatory,  and  tbat  its  publication  was 
tbe  fruit  of  malice.  Among  other  defenses  ^ 
tbe  defendant  pleaded  facts  which  he  claim- 
ed rendered  the  article  and  its  publication 
privileged. 

At  tbe  trial  Inatructiona  presenting  tbe 
plaintiff's  view  of  tbe  law  of  privilege  were 
refused,  and  tbe  following  instruction  was 
given  to  tbe  Jury  instead :  "As  you  have  al- 
ready observed  from  tbe  statement  of  the 
case,  defendant  claims,  as  hie  first  defense, 
that  tbe  publication  Is  what  Is  known  in  law 
as  'privileged.'  A  communication  made  in 
good  faith,  upon  any  subject-matter  In  wblcb 
tbe  party  communicating  has  an  interest,  or 
In  reference  to  which  be  has  a  duty,  public 
or  private,  either  legal,  moral,  or  social,  If 
made  to  a  person  having  a  oorreeponding  in- 
terest or  duty,  is  privileged.  And,  where  an 
article  is  published  and  circulated  among 
voters  for  the  sole  purpose  of  giving  what  the 
defendant  believes  to  be  truthful  Information 


•For  otlur  oases  sss  same  topte  and  section  NUHBEB  In  Dee.  *  Am.  Digs.  U07  to  date,  A  Rsportsr  Indexes 
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concerning  a-  candidate  for  pxAUc  office,  and 
tot  tbe  purpose  of  enabling  such  voters  to 
<!ast  tbelr  ballot  more  Intelligently,  and  tbe 
whole  tnlng  Is  done  in  good  f  altb.  and  without 
malice,  tbe  article  is  prirlleged,  although  the 
principal  matters  contained  In  the  article 
may  be  untrue  in  tact  and  derogatory  to  the 
character  of  the  plaintiff,  and  In  such  a  case 
the  burden  la  on  tbe  plaintiff  to  show  actual 
malice  In  tbe  publication  of  tbe  article.  If 
you  brieve  from  the  evidence  In  this  case 
that  on  August  20,  1904,  plaintiff  was  a  can- 
didate for  reflection  to  tbe  offlu  of  Attor- 
ney General,  and  that  defendant  published 
said  article  for  the  sole  purpose  of  giving  to 
the  voters  of  Kansas  what  be  believed  to  be 
truthful  information  concerning  tbe  ads  of 
the  Attorn^  General,  and  only  for  the  pur* 
pose  of  enabling  such  voters  to  cast  their 
ballots  more  intelligently,  and  tliat  the  de- 
fendant made  all  reasonable  effort  to  ascer^ 
tain  tbe  facts  before  publishing  the  same, 
and  that  the  whole  thing  was  done  In  good 
faith,  and  without  malice  toward  plaintiff, 
and  If  you  believe  that  the  bulk  of  the  circu- 
lation of  the  said  paper  was  within  tbe  state 
•of  Kansas,  and  that  Its  circulation  outside 
of  the  state  of  Kansas  was  only  Incidental, 
then  X  Instruct  you  that  your  verdict  must 
be  for  the  defendant,  although  you  may  be- 
lieve that  the  principal  matters  contained  in 
said  article  are  untrue  In  fact  and  derogatory 
to  tbe  character  of  the  plaintiff;  but,  on  the 
contrary.  If  you  should  find  from  the  evidence 
that  said  artide  was  published  with  a  ma- 
licious intent  to  willfully  wrong  and  Injure 
plaintiff,  then  the  fact  that  the  article  is  a 
privileged  one  would  constitute  no  defense  to 
this  action,  and  the  plaintiff  would  be  entitled 
to  recover  such  damages  as  the  evidence 
shows  him  to  have  sustained  by  reason  of 
said  publication."  In  tbe  course  of  the  trial 
It  became  material  whether  the  purchasable 
quality  of  county  bonds  offered  to  the  school 
fund  may  be  predicated  upon  the  equalized 
valuation  of  property  instead  of  its  assessed 
valuation,  and  whether  certain  manipulations 
of  the  public  funds  in  the  state  treasury  were 
■contrary  to  law.  It  likewise  became  neces- 
sary for  the  court  to  give  the  Jury  a  defini- 
tion of  a  "conspiracy,"  and  to  apply  the  def- 
inition to  the  facts  of  the  case.  Instructicxis 
tendered  by  the  plaintiff  upon  these  subjects 
were  refused,  and  exceptions  were  saved  to 
those  given.  The  following  instruction  asked 
by  the  plaintiff  was  refused,  and  an  excep- 
tion noted:  "The  court  instructs  you  that 
even  though  you  should  believe  from  ail  the 
evidence  in  this  case,  if  yon  do  so  believe  it, 
that  the  publication  of  the  article  as  alleged 
In  plaintiff's  petition  was  privileged  and  Jus- 
tifiable within  the  limits  of  the  state  of  Kan- 
sas, yet  I  Instruct  you  that  under  the  evi- 
dence and  the  pleadings  In  this  case  the 
publication  of  such  article  outside  of  and  be- 
yond the  limits  of  tbe  state  of  Kansas  is 
neither  privileged  nor  Justifiable;  and.  If 
you  believe  from  the  evidence  that  publica- 


tion <^  said  article  was  made  outride  of  and 
b^nd  tide  limits  of  the  state  of  Kansas 
fry  the  clrcnlatl<m  of  any  number  of  copies 
of  the  Topeka  State  Journal  containing  said 
article,  the  plaintiff  In  this  action  is  entitled 
to  recover  damages  for  such  publication  be- 
yond the  boundaries  and  limits  of  the  state 
of  Kansas."  No  exertion  was  taken  to  the 
following  Instruction,  relating  to  the  subj^ 
of  damages:  "In  case  you  find  for  the  ^aln- 
Uff,  the  next  question  for  you  to  determine 
is  tbe  amount  of  recovery.  In  this  there  is 
no  mathematical  rule  that  the  court  can  give 
you  as  a  guide.  You  will  assess  his  damages 
in  such  sum  as  will  compensate  blm  for  all 
damages  be  has*  sustained  as  a  necessary  and 
natural  result  of  tbe  publication  of  the  ar- 
ticle charged,  and  In  arriving  at  this  you 
should  consider  the  injury,  if  any,  to  his 
feelings,  and  his  reputation,  and  the  humilia- 
tion, If  any,  caused  by  such  publication,  and 
the  Injury,  if  any,  to  his  business  and  profes- 
sion. If  you  find  that  tbe  article  was  pub- 
lished maliciously,  as  bra^lnbefore  defined, 
you  may  then,  if  you  see  fit,  assess  damages, 
called  'punitive  damages,'  in  addition  by  way 
of  smart  money  or  punishment  to  the  defend- 
ant for  having  published  the  article  in  ques- 
tion, and  for  the  puipose  of  setting  a  whole- 
some example  to  others.  I  further  instruct 
you  that  punitive  damages  may  not  be  re- 
covered by  the  plaintiff,  nor  allowed  by  yoo 
in  your  verdict,  unless  yon  shall  first  find  the 
plaintiff  Is  entitled  to  recover  actual  damages 
In  some  amount." 

Many  special  questions  were  submitted  to 
the  Jury,  among  wbl(di  were  the  following; 
the  answers  returned  being  appended : 

"(1>  Does  the  testimony  show  that  the 
plaintiff  sustained  any  actual  damage  by  the 
publication  of  this  article  mentioned  In  his 
petition?   Ans.  It  does  not 

"(2)  If  you  answer  tbe  foregoing  question 

in  the  affirmative,  then  state  in  detail  of 

what  such  actual  damage  consists?  Ans. 


"(S2)  On  the  20th  day  of  August,  1904,  when 
said  article  complained  of  was  published,  did 
said  defendant,  or  any  of  his  employes,  have 
any  actual  malice  of  or  against  the  said  plain- 
tiff?  Ans.  No." 

The  Jury  fonnd  generally  for  the  defend- 
ant A  motion  for  a  new  trial  was  overruled, 
and  tbe  plaintiff  prosecutes  error. 

Tbe  plaintiff  claims  that  the  court  commit- 
ted grievous  error  In  its  instructions  to  tbe 
Jury  and  by  refusing  to  instruct  according 
to  the  plaintiff's  requests ;  the  instruction  up- 
on the  subject  of  privilege  being  attadced 
with  especial  fervency.  To  this  claim  tbe  de- 
fendant makes  two  answers :  First,  that  the 
instructions  given  state  tbe  law ;  and,  second, 
that,  even  if  error  was  committed  In  giving 
and  refusing  instructions.  It  has  become  In- 
consequential in  view  of  the  special  finding 
that  the  plaintiff  suffered  no  damages  from 
the  publicatl(Mi  of  tbe  article  which  occasion- 
ed the  suit  Tbe  plaintiff  repltes  that  the 
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finding  referred  to  wai  Induced  by  the  In- 
strnctlonB  aasalled,  altbougb  they  relate  to 
other  bran<die8  of  the  controTer^.  Beyond 
their  Importance  to  the  Immediate  parties^ 
the  qttestfona  raised  are  of  the  utmost  con- 
cern to  all  the  people  of  the  state.  What 
are  tbe  limitations  apon  the  right  of  a  news- ' 
paper  to  dlscnss  tbe  official  character  and  con- 
duct of  a  public  official  who  Is  a  candidate 
for  re-election  by  popular  vote  to  tiie  office 
whicb  he  holds?  What  are  tbe  limitations 
upon  tbe  authority  of  this  court  to  overtom 
a  Terdlct  and  judgment,  and  to  remand  a  case 
for  retrial,  iq>on  a  claim  that  an  error  of  tbe 
district  court  respecting  a  particular  feature 
■of  the  littgatlon  has  tainted  the  whole  resnltt 
The  Gonstltntlon  contains  a  provision  which 
reads  as  follows:  "The  liberty  of  tbe  press 
shall  be  inviolate ;  and  all  persona  may  free- 
ly speak,  write  or  publish  tbelr  sentiments 
on  all  subjects,  being  responsible  for  the 
abuse  of  such  right;  and  In  all  dvU  or  crim- 
inal actimis  for  libel  the  truth  may  be  given 
in  evidence  to  the  jury,  and  if  It  shall  appear 
that  the  alleged  libelous  matter  was  pub- 
IMied  for  Justifiable  ends,  tbe  accused  party 
shall  be  acquitted."  Bill  of  Rights,  i  11. 
The  Constltuticm  sullies  no  definition  of  the 
term  "liberty  of  tbe  press."  A  right  exist- 
ing at  the  time  tbe  Oonstltutlon  was  adopted 
Is  guaranteed,  the  nature  and  extent  of  which 
■must  be  ascertained  by  looking  tisewhere. 
Frequently  It  is  said  that  tbe  expression  was 
used  In  ibe  sense  it  bears  In  the  common  law. 
If  BO,  tbe  question  arises :  Tbe  common  law 
at  what  stage  of  its  development?  Certainly 
not  the  common  law  of  England  as  It  exlst- 
«d  when  first  transplanted  to  this  oouotiy 
by  our  forefathers  In  the  fourth  year  of  tlie 
reign  of  King  James  I  (1607).  All  printing 
was  then  subservleat  to  royal  proclamations 
and  prohibitions,  charters  of  privilege,  license 
and  monopt^,  and  decrees  of  tbe  Court  of 
Star  Chamber.  The  newspaper  proper ,  did 
not  an>ear  until  1622,  and  tbe  beginnings  of 
tbe  modern  law  of  libel  find  their  source  in 
the  Star  Chamber  Decision  De  Llbellis  Fa- 
mosns,  rendered  in  1600.  Nothing  like  a  def- 
inition could  be  framed  fr<Mn  the  law  of  Eng- 
land at  any  snbsequent  period.  Wheu  the 
Court  of  Star  Chamber  was  abolished  In  1611, 
Parliament  assumed  the  pren^tive  respect* 
Ing  the  licensing  of  publications  which  It  bad 
held,  and  the  press  did  not  become  free  from 
this  restraint  until  1694.  Its  liberty  was  then 
more  theoretical  than  actual  on  account  of  the 
harshness  of  the  law  of  libel,  and  the  manner 
In  which  that  law  was  administered  in  the 
courts.  The  long  struggle  against  the  courts, 
cnlmiuattng  In  the  passage  of  tbe  libel  law 
of  1702,  with  which  the  names  of  Fox,  Er- 
Bklne,  and  Camden  are  so  honorably  and  bril- 
liantly associated,  is  ftimlliar  history.  The 
Statutes  De  Scandalls  Magnatum  were  not 
formally  repealed  until  1887,  although  prose- 
cutions under  them  ceased  long  before.  A 
species  of  cens(»«hlp  survives  in  tbe  act  of 
1843  requiring  new  plays  to  be  submitted  to 


the  Lord  Chamberiain  for  examlnatUm  and 
approval,  and  tbe  present  state  of  the  law 
of  England  on  the  subject  of  d^unatlon  is 
described  In  an  essay,  "History  and  Theory 
of  the  Law  of  Defamation,"  In  8  Columbia  Law 
Review,  546,  as  follows:  **Unf(»tunatdy  the 
Ilngllsh  law  of  defamation  is  not  the  d^Iber- 
ate  product  of  any  period.  It  Is  a  mass 
wbicb  has  grown  by  aggregation,  with  very 
little  Intervention  from  legislation,  and  spe^ 
dal  and  peculiar  circumstances  have  from 
time  to  time  shaped  Its  varying  course.  Tbe 
result  is  that  perhaps  no  other  branch  of  tbe 
law  is  as  open  to  criticism  for  its  doubts 
and  difficulties,  its  meaningless  and  grotesque 
anomalies.  It  is,  as  a  whole,  absurd  in  theo- 
ry, and  very  often  mischievous  In  Its  practical 
operation." 

Little  aid  Is  supplied  by  a  consideration  of 
our  own  colonial  history  and  the  early  his- 
tory of  our  separate  national  existence.  Tbe 
colmiles  followed  closely  the  practice  of  the 
mother  country.  Even  tbd  publication  of 
general  laws  was  forbidden  by  the  magis- 
trates, who  yielded  only  after  long  and  bit- 
ter struggles.  Royal  governors  were  in- 
structed to  prohibit  printing,  books  were 
burned  as  ofl^ders  against  the  public  wel- 
fare, and  the  school  histories  all  tell  about 
Governor  Berkley's  boast  that  free  schools 
and  printing  presses  were  not  allowed  in 
Virginia.  Tbe  proceedings  of  tbe  convenUm 
which  framed  the  Constitution  of  the  United 
States  were  conducted  in  secret  Tbe  provi- 
sion forbidding  OcmgresB  to  pass  any  law 
abridging  the  freedom  of  speech  or  of  the 
press  came  into  the  Constitution  by  way  of 
an  amendment.  The  debates  of  tbe  Senate 
did  not  become  open  to  the  public  until  1788, 
and  the  Incident  of  tbe  111  starred  sedition 
law  in  our  constitutimal  history  slwws  bow 
far  Ideas  relating  to  the  protection  of  per- 
sonal character  and  governmental  Institu- 
tions were  then  unreconciled  in  legal  theory 
with  freedom  of  thought  and  expression  upon 
public  questions.  At  the  time  the  Constitu- 
tion of  this  state  was  adopted  some  progress 
tiad  been  made,  and  some  clarification  bad 
taken  place.  But  statutory  Improvonent  had 
been  halting  and  Inefficient  Judicial  decisions 
bad  oft^  been  narrow.  Illiberal,  and  con- 
fusing, and  the  main  principles  of  tbe  law  of 
libel  remained  substantially  the  same  as  th^ 
were  when  Blackstone  wrote.  Tbe  result  Is 
tiiat  "liberty  of  the  press"  is  still  an  unde- 
fined term,  and,  like  some  other  familiar 
phrases  of  constitutional  law,  must  remain 
undefined.  Certain  boundaries  are  fairly  dis- 
cernible within  which  the  liberty  must  be 
displayed,  but  precise  rules  cannot  be  formu- 
lated in  advance  to  govern  Its  exercise  on 
particular  occasions.  In  the  decision  of  con- 
troversies the  character,  the  organization,  tbe 
needs,  and  the  will  of  society  at  the  present 
time  must  be  given  doe  consideration.  The 
press  as  we  know  It  today  is  almost  as  mod- 
em as  the  telephone  and  the  phonograph. 
The  functtona  which  it  poforms  at  tbe  pres- 
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ent  stage  of  our  social  deTelopment,  If  not 
substantially  different  In  kind  from  what 
they  have  been,  are  magnified  many  fold,  and 
the  opportunities  for  Its  Influence  are  multi- 
plied many  times.  Judicial  Interpretation 
must  take  cognizance  of  these  facts.  As 
Chief  Justice  Oockbam  said  in  deciding  a 
famous  libel  suit:  "Whatever  dlsadTantages 
attach  to  a  system  of  unwritten  law,  and  of 
these  we  are  fully  sensible.  It  has  at  least 
this  advantage:  That  Its  elasticity  oiablee 
those  who  administer  it  to  adapt  it  to  the 
varying  conditions  of  society,  and  to  the  re- 
quirements and  habits  of  the  age  in  which 
we  live,  so  as  to  avoid  the  inconsistencies  and 
Injustice  which  arise  when  the  law  Is  no 
longer  In  harmony  with  the  wants  and  usages 
and  interests  of  the  generations  to  which  It  is 
immediately  applied."  Wason  t.  Walter,  L. 
B.  4  Q.  B.  73,  98.  1868.  The  constitutional 
guaranty  clearly  means  that  the  press  shall 
be  free  from  previous  government  license, 
and  the  decisions  are  quite  uniform,  but  not 
unanimous,  that  It  shall  be  free  from  court 
censorship  through  injunctions  against  pub- 
lication. Early  writers  on  constitutional 
law  and  early  cases  say  that  it  means  no 
more,  but  later  commentators  and  later  de- 
cisions maintain  that  it  does  mean  more. 
Thus  Judge  Cooley  has  said:  "But,  while  we 
concede  that  liberty  of  speech  and  of  the 
press  does  not  Imply  complete  exemption 
from  responsibility  for  everything  a  dtlzen 
may  say  or  publish,  and  complete  immunity 
to  ruin  the  reputation  or  business  of  others 
so  far  as  falsehood  and  detraction  may  be 
able  to  accomplish  that  end,  it  Is  neverthe- 
less believed  that  the  mere  exemption  from 
previous  restraint  cannot  be  all  that  la  se- 
cured by  the  constitutional  provisions,  inas- 
much as  of  words  to  be  uttered  orally  there 
can  be  no  previous  censorship,  and  the  liber- 
ty of  the  press  might  be  rendered  a  mockery 
and  a  delusion,  and  the  phrase  Itself  a  by- 
word, If,  while  every  man  was  at  liberty  to 
publish  what  he  pleased,  the  public  authori- 
ties might  nevertheless  punish  him  for  harm- 
less publications.  ♦  ♦  •  The  evils  to  be 
prevented  were  not  the  censorship  of  the 
press  merely,  but  any  action  of  the  govern- 
ment by  means  of  which  it  might  prevent 
such  free  and  general  discussion  of  public 
matters  as  seems  absolutely  essential  to  pre- 
pare the  people  for  an  Intelligent  exercise  of 
their  rights  as  citizens.  The  constitutional 
liberty  of  speech  and  of  the  press,  as  we  un- 
derstand it,  implies  a  right  to  freely  utter 
and  publish  whatever  the  citizen  may  please, 
and  to  be  protected  against  any  responsibil- 
ity for  so  dolDg,  except  so  far  as  such  pub- 
lications, from  their  blasphemy,  obscenity, 
or  scandalous  character,  may  be  a  public  of- 
fense, or  as  by  their  falsehood  and  malice 
they  may  injuriously  affect  the  standing,  rep- 
utation, or  pecuniary  interests  of  Individ- 
uals." Gooley.  Const  Llm.  (7th  Ed.)  603, 
C04. 

This  doctrine  was  recently  avtboritatively 


stated  by  the  Supreme  Conrt  of  North  Caro- 
lina as  follows:  "In  its  broadest  sense,  free- 
dom of  the  press  Includes,  not  only  exemption 
from  censorstiip,  but  security  against  laws 
enacted  by  the  legislative  department  of  the 
government,  or  measures  resorted  to  by  either 
of  the  other  branches  for  the  purpose  of 
stifling  Just  critlclam  or  muzzling  public 
opinion."  Cowan  v.  Falrbrotber,  118  N.  C. 
406,  24  8.  B.  212,  82  L.  B.  A.  829.  M  Am. 
St  Bep.  733.  Siudi  also  is  the  opinion  of  the 
Supreme  Court  of  Texas.  Whatever  mor» 
than  freedom  from  previous  licoue  the  con- 
stitutional guaranty  may  include,  It  Is  clear 
that  it  does  not  grant  immunity  for  the  pub- 
lication of  articles  which  imperil  the  publie 
peace  by  advocating  the  murder  of  govern- 
mental officers  and  the  destruction  of  organiz- 
ed society.  Constitutional  government  may 
at  least  protect  Its  own  life,  and  Johana 
Most  was  properly  convicted  under  a  statute 
designed  to  secure  the  public  peace,  because 
of  an  article  appearing  in  his  newqjiaper.  the 
"Frelhelt"  instigating  revolution  and  mur- 
der, BU^esting  the  persons  to  be  murdered 
through  the  positions  occupied  and  tiie  duties 
performed  by  tbem,  advising  all  persons  to 
discharge  their  duty  to  the  human  race  by 
murdering  those  who  enforce  law,  denoun- 
cing those  who  would  spare  ministers  of  Jus- 
tice as  gull^  of  a  crime  against  humanity* 
and  naming  poison  and  dynamite  as  agencies 
to  he  emi^oyed  in  murder  and  destruction. 
People  V.  Most  171  N.  T.  423,  64  N.  B.  175.. 
68  L.  B.  A.  S09.  Constitutional  government 
may  also  under  its  police  power  take  reason- 
able steps  to  protect  the  morals  of  the  people 
for  whom  and  by  whom  it  is  instituted,  and 
to  this  end  may  suppress  the  circulation  of 
newspapers  which,  like  the  Kansas  City  Sun- 
day Sun  of  Infamous  memory,  are  deyoted 
largely  to  the  publication  of  scandala,  Jech- 
ery,  assignations.  Intrigues  of  men  anA*  wo- 
mm,  and  other  immoral  conduct  In  re 
Banks.  Petitioner,  66  Ean.  242.  42  Paa  693 ; 
State  V.  Tan  Wye,  136  Mo.  227,  87  S.  W.  938. 
68  Am.  St  Bep.  627 ;  Strohm  v.  People.  160 
111.  682,  43  N.  B.  622.  Likewise  newspapers 
may  be  suppressed  which  are  made  up  prin- 
cipally of  criminal  news,  police  reports,  and 
pictures  and  stories  of  bloodied,  lust,  and 
crime.  State  v.  McKee,  73  Conn.  ^8.  46  Ati. 
409.  49  L.  B.  A.  542,  84  Am.  St  Bep.  124. 
New^pers  like  those  just  described  display 
the  licentiousness,  and  not  the  liberty,  of  the 
press.  Here,  as  elsewhere  In  our  political 
system.  Just  rules  and  regulations  are  not 
badges  of  oppression,  but  are  the  necessary 
conditions  of  true  liberty,  and  the  constitu- 
tional guaranty  under  discussion  Is  not  op- 
posed to  penal  and  remedial  laws  upon  the 
subject  of  libel  and  the  regulatt(ni  of  pro- 
cedure in  the  conduct  of  libel  cases.  E^-cn 
In  these  days  when  the  amassing  of  wealth 
absorbs  so  much  of  the  energy  of  the  race,  it 
may  still  be  said  that  a  good  name  is  rather 
to  he  chosen  than  great  riches.  Among 
■overetgn  states  that  "decent  reqiect  to  tlie 
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•opinions  of  manktad"  which  prompted  the 
appeal  to  pnb)lc  opinion  made  In  our  own 
Declaration  of  Independence  la  the  chief  nnc- 
tlon  for  the  great  body  of  rules  known  and 
observed  as  International  law.  The  terror  of 
•oclal  reprobation  and  public  disgrace  In- 
dnces  obaerrance  of  the  criminal  law  more 
than  fear  of  fine  and  Imprtsonmrat  The  de- 
sire to  meet  social  standards,  of  virtue  con- 
tributes to  bnslnesB  Integrity.  While  the  ap- 
proval of  conscience  Is  a  strong  force  and 
may  righteously  Isolate  the  martyr  and  the 
reformer  forra.  time,  the  love  of  deserved 
social  esteem,- th^  innate  craving  for  the  so- 
cial crown  of  **well  done,"  is  a  most  power- 
ful motive  to'-'good  conduct  with  the  great 
mass  of  mankind.  Without  doubt  it  is  re- 
fiponslble  for  a-  large  share  of  our  mental, 
mora],  and  mctertal  progress.  A  good  rep- 
-ntatlon  honesfly  earned  Is  not  only  one  of  the 
most  satls^lng  sources  of  a  man's  own  con- 
tentment, but  from  a  commercial  standpoint 
It  is  one  of  the  most  productive  kinds  of  capi- 
tal he  can  possess.  Therefore  It  ought  to 
find  guaranties  of  protection  In  the  funda- 
mental law  along  with  those  which  guard 
liberty  of  the  press,  and  such  is  indeed  the 
case.  The  provision  of  the  Bill  of  Rights 
4)iK)ted  takes  for  granted  a  law  of  libel  and 
section  18  of  that  docoment  places  injnry  to 
reputation  on  the  same  plane  with  Injury  to 
person  and  property.  It  reads  as  follows: 
"All  persons  for  Injuries  suffered  in  person, 
reputation  or  property,  shall  have  remedy  by 
due  coarse  of  law.  and  Justice  administered 
without  delay."  Gen.  St  1901,  S  100.  It  is 
very  clear  that  these  words  cannot,  however, 
be  given  unlimited  signification  and  force  In 
aU  cases.  Where  the  public  welfare  is  con- 
cerned, the  Individual  must  frequently  endure 
injury  to  his  reputation  without  remedy. 

In  some  situations  an  overmastering  duty 
obliges  a  person  to  speak,  although  his  words 
bring  another  Into  disrepute.  Such  is  the 
case  of  a  witness  testifying  to  relevant  facts 
In  court  Reasons  of  public  policy  forbid 
that  the  question  of  malice  In  his  mind 
should  be  Investigated,  and  the  commuatca- 
tlon  he  makes,  although  damnging  In  the  ex- 
treme, is  absolutely  privll^^  He  may  be 
prosecuted  for  perjury,  but  a  civil  action 
based  upon  his  statements  Is  not  permitted. 
"A  man  may  be  defamed  by  an  unjust  re- 
moval from  office  on  unfounded  charges,  by 
Injurious  testimony  given  In  courts  of  jus- 
tice, by  tbe  unwarranted  deductions  of  coun- 
sel In  presenting  his  case  adversely  to  the 
jury,  and  in  many  other  ways  where  notwith- 
standing the  agent  in  the  injury  was  wholly 
free  from  l^al  fault  Thus 'a  great  public 
character  may  perliaps  suffer  In  reputation 
all  bis  life  from  an  impeachment  for  an  of- 
fense never  In  fact  committed;  yet  if  tbe 
Impeachment  was  Instituted  in  good  faith, 
and  on  grounds  apparently  sufflcieut,  those 
concerned  In  it  only  performed  a  public  du- 
ty. We  unhesitatingly  recognize  the  fact  tliat 
In  many  caaes,  faowaTer  damaging  U  may  be 


to  Individuals,  there  should  and  must  be  le- 
gal immunity  for  free  speaking,  and  that  jus- 
tice and  the  cause  of  good  government  would 
suffer  if  it  Were  otlwrwlse.  With  duty  often 
comes  a  responsibility  to  qteak  <^nly  and 
act  fearlessly,  let  the  consequences  be  what 
th^  may;  and  the  party  upon  whom  the 
duty  was  imposed  most  be  left  accountable 
to  conscience  alone,  or  perhaps  to  a  super- 
vising pobllc  sentiment  hut  not  to  the 
courts."  Cooley,  Torts  (2d  Ed.)  246.  In  oth- 
er situations  there  may  be  an  obligation  to 
speak,  whldi,  although  not  so  imperative, 
wlU  under  certain  conditions  prevent  tbe  re- 
cov«y  of  damages  by  a  part7  suffering  in- 
Jury  from  the  statements  made.  There  are 
social  and  moral  duties  of  less  perfect  obliga- 
tion than  legal  duties  which  may  require  an 
interested  person  to  make  a  communication 
to  anotlm  having  a  corresponding  interest 
In  such  a  case  the  occasion  gives  rise  to  a 
privily  qualified  to  this  extrait  Any  oue 
cialming  to  be  defamed  by  the  conmiunlca- 
tiOD  must  show  actual  malice,  or  go  rem- 
ediless. This  privilege  extends  to  a  gr&it 
variety  of  subjects  and  includes  matters  of 
public  concern,  public  men,  and  candidates 
for  office.  Under  a  form  of  government  like 
our  own  there  must  be  freedom  to  canvass 
In  good  ftiith  the  worth  of  character  and 
qualifications  of  candidates  for  office,  wheth- 
er elective  or  appointive,  and  by  becoming  a 
candidate,  or  allowing  himself  to  be  the  can- 
didate of  others,  a  man  tenders  as  an  Issue 
to  be  tried  out  publicly  before  the  people  or 
the  appointing  power  his  honesty,  integrity, 
and  fitness  for  the  office  to  be  filled. 

In  tbe  cue  of  Wason  v.  Walker,  L".  R.  4 
Q.  B.  73,  already  dted,  the  question  for  de- 
cision was  whether  a  report  of  a  debate  in 
Parliament  containing  matter  disparaging  to 
the  character  of  an  individual  Bp<ften  in  tbe 
course  of  debate  furnished  ground  for  an 
action  of  libel  by  the  party  whose  character 
was  called  in  question.  The  court  held  that 
it  was  not  and  in  the  opinion  of  Ctilef  Jus- 
tice Cockbum  it  is  said:  "The  other  and 
tbe  broader  principle  on  which  this  excep- 
tion to  the  general  law  of  libel  is  founded  is 
that  the  advantage  to  the  community  from 
publicity  being  given  to  the  proceedings  of 
courts  of  justice  Is  so  great  that  the  occa- 
sional Inconvenience  to  individuals  arising 
from  it  must  yield  to  the  general  good.  It 
Is  true  that  with  a  view  to  distinguish  the 
publication  of  proceedings  in  Parilameot 
from  that  of  proceedings  of  courts  of  jus- 
tice, it  has  been  said  that  the  Immunity  ac- 
corded to  the  reports  of  the  proceedings  of 
courts  of  Justice  Is  grounded  on  the  fact  of 
the  courts  being  open  to  the  public,  while 
the  houses  of  Parliament  are  not;  as  also 
that  by  tbe  publication  of  the  proceedings 
of  the  courts,  the  people  obtain  a  knowledge 
of  tbe  law  by  which  tbelr  dealings  and  con- 
duct are  to  be  regulated.  But  in  our  opin- 
ion the  true  ground  is  that  given  by  Law- 
rence J.,  In  Bex  T.  Wright  8  T.  B.  name- 
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ly,  that,  'though  the  publication  of  such  pro- 
ceedings may  be  to  the  dlaadvanta^  of  the 
particular  Individual  concerned,  yet  It  Is  of 
vast  Importance  to  the  public  that  the  pro- 
ceedings of  courts  of  Justice  should  be  uni- 
versally known.  The  general  advantage  to 
the  country  In  having  these  proceedings 
made  public  more  than  counterbalances  the 
Inconvenience  to  the  private  persons  whose 
conduct  may  be  the  subject  of  such  proceed- 
ings.' In  Davidson  v.  Duncan,  7  &  B. 
2S],  Lord  Campbell  says:  'A  fair  account  of 
what  takes  place  in  a  court  of  justice  Is 
privileged.  The  reason  Is  that  the  balance 
of  public  benefit  from  publlcilj  Is  great.  It 
Is  of  great  consequence  that  the  public 
should  know  what  takes  place  In  court;  and 
the  proceedings  are  under  the  control  of  the 
Judges.  The  inconvenience,  therefore,  aris- 
ing from  the  chance  of  injury  to  private 
character,  is  Inflnlteslmally  small  as  com- 
pared to  tbe  convenience  of  publicity.'  And 
Wlghtman,  J.,  says:  'The  only  foundation 
for  the  exception  Is  the  superior  benefit  of 
the  publicity  of  Judicial  proceedings  which 
counterbalances  the  Injury  to  individuals, 
though  that  at  times  may  be  great.' "  Par- 
aphrasing this  language,  It  Is  of  the  utmost 
consequence  that  the  people  should  discuss 
the  character  and  qualifications  of  candi- 
dates for  their  sufiTrages.  Tbe  importance  to 
tbe  state  and  to  society  of  sacb  discussions 
Is  so  vast  and  the  advantages  derived  are 
BO  great  that  they  more  than  counterbalance 
tbe  Inconvenience  of  private  peraons  whose 
conduct  may  be  involved,  and  occasional  In- 
Jury  to  the  reputations  of  Individuals  must 
yield  to  the  public  welfare,  although  at  times 
such  Injury  may  be  great.  The  public  ben- 
efit from  publicity  Is  go  great  and  the  chance 
of  Injury  to  private  character  so  small  that 
such  discussion  must  be  privileged. 

The  law  of  libel  which  the  Constitution 
takes  for  granted  gives  expression  to  and 
room  for  the  operation  of  these  fundamental 
principles  of  public  policy  and  the  BUI  of 
Rigbta  must  be  Interpreted  accordingly.  Sec- 
tion 11  of  tbe  Bill  of  Bights  sets  off  the  In- 
violability of  liberty  of  the  press  from  the 
right  of  all  persons  freely  to  speak,  write, 
or  publish  their  sentiments  on  all  subjects, 
and  this  fact  has  given  rise  to  claims  on  the 
part  of  newspaper  publishers  of  special  priv- 
ileges not  enjoyed  In  common  by  all.  Wheth- 
er such  claims  are  Just  need  not  be  decided 
In  order  to  determine  the  rights  of  the  par- 
ties to  this  litigation.  So  far  they  have  been 
rejected  by  the  courts,  and  the  present  con- 
sensus of  Judicial  opinion  is  that  the  press 
has  the  same  rights  as  an  Individual,  and 
no  more.  The  basis  of  tbe  contention  for  a 
more  liberal  Indulgence  lies  in  tbe  modern 
conditions  which  govern  the  collection  of 
news  Items  and  the  Insistent  popular  expec- 
tation that  newspapers  will  expose,  and  the 
[Hjpular  demand  that  they  shall  expose,  actu- 
al and  suspected  fraud,  graft,  greed,  mal- 
feasance and  corrnptltm  In  public  affairs 


and  questionable  conduct  on  the  part  of  pub< 
Uc  men  and  candidates  for  office  without 
stint,  leaving  to  the  people  themselves  the 
final  verdict  as  to  whether  chai^  made  or 
opinions  expressed  were  Justified. 

Neither  Is  it  necessary  in  this  case  to  de- 
fine the  word  '^sentiments"  used  In  section  11 
of  the  Bill  of  Rights.  If  that  word  means 
no  more  than  .thoughts,  Judgments,  opinions, 
or  notions,  and  the  section  does  not  protect 
freedom  to  make  assertions  of  fact,  still  a 
more  liberal  libel  law  would  not  violate  It 
Tbe  Constitution  guarantees  to  the  Individu- 
al a  minimum  of  liberty.  .Other  law  la  not 
forbidden  to  secure  a  larger  measure.  There 
is  great  diversity  of  opinion  regarding  tlie 
extent  to  which  dlscuBBions  of  tiie  fitness  of 
candidates  for  office  may  go.  In  Bin  gland 
and  Canada  the  limit  Is  fixed  at  crttlclam 
and  comment,  which,  however,  may  be  se- 
vere, If  fair,  and  may  Include  tbe  Inferring 
of  motives  for  conduct  In  fact  exhibited  if 
there  be  foundation  for  the  Inference.  In 
some  of  our  own  states  the  rule  is  more  lib- 
eral, while  In  others  It  Is  more  narrow.  Ac- 
cording to  the  greats-  number  of  authorities, 
the  occasion  giving  rise  to  conditional  privi- 
lege does  not  Justify  statements  which  are 
nntme  in  fact,  although  made  In  good  faith, 
without  malice  and  under  the  honest  belief 
that  they  are  true.  A  minority  allows  the 
privilege  under  such  circumstances.  The 
district  court  Instructed  the  Jury  according 
to  the  latter  view,  and  the  Instruction  given 
has  the  sanction  of  previons  decisions  of  this 
court 

In  the  case  of  Klrkpatrlcfe  v.  Eagle  Lodge, 
26  Kan.  S84,  40  Am.  Rep.  816,  a  report  was 
made  to  a  grand  lodge  of  Odd  Fellows  by<  a 
special  committee  to  which  was  referred  a 
petition  respecting  the  expulsion  of  a  mem- 
ber of  the  order,  stating  that  the  officers  of 
a  subordinate  lodge  to  which  the  [>etitlon 
had  been  presented  were  of  the  opinion  that 
the  sworn  statements  of  the  petition  were 
Infamously  untrue.  This  report  was  receiv- 
ed, adopted,  published  in  the  grand  lodge  jour- 
nal, and  distributed  among  the  members  of 
the  order  for  whom  It  was  intended.  The 
court  held  that  the  occasion  for  the  publica- 
tion prevented  the  Inference  of  malice,  and 
afforded  a  qualified  defense  depending  npon 
the  absence  of  actual  malice.  The  opinion 
distinguishes  between  absolute  and  qualified 
privilege,  and  says:  "Under  this  classifica- 
tion which  Is  fully  sustained  by  the  authori- 
ties, the  publication  complained  of  la  only 
conditionally  privileged,  and  as  the  aver- 
ments In  the  petition  are  that  the  Injurloua 
publication  la  false  and  mallctons,  and  that 
the  defendants,  well  knowbig  Its  falsity,  ma- 
liciously published  It  for  the  purpose  of  bring- 
ing tbe  plaintiff  Into  public  scandal,  infamy, 
and  disgrace,  the  petition  states  a  cause  of 
action;  but  no  recovery  can  be  had  tbereon 
without  proof  of  express  malice  on  the'  part 
of  the  defendants,  though  tbe  charge  Imputed 
In  tbe  publication  bs  witbont  fttnadation." 
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In  the  case  of  Redgate  t.  Rouflh,  GL  Kan.  480, 
69  Pac.  1050,  48  L.  R.  A.  236,  two  paragraphs 
of  the  ByllabOB  read  as  follows:  "Where  the 
officers  of  a  church  upon  Inquiry  find  that 
their  pastor  Is  unworthy  and  unfit  for  his 
office,  and  therenpon,  In  the  performance  of 
what  they  honestly  believe  to  be  their  duty 
toward  other  members  and  churches  of  the 
same  denomination,  publish  In  good  faith  in 
tfae  church  papers  the  result  of  their  In- 
quiry, and  there  la  a  reasonable  occasion  for 
such  publication,  it  will  be  deemed  to  be 
privileged,  and  protected  under  the  law.  In 
Buch  case,  and  where  the  plalntllC  seeks  dam- 
age, it  derolvee  on  him  to  establish  actual 
malice,  and,  where  his  own  testimony  dis- 
proves malice,  the  court  is  Juatifled  in  taking 
the  case  from  the  jury  upon  a  depiurrer  to 
the  evidoice."  In  the  course  of  the  argu- 
ment of  the  opinion  it  is  said:  "The  publica- 
tion is  defamatory  In  character,  and  natn- 
rally  wonld  largely  deprive  the  plaintiff  of 
the  confidence  of  the  members  of  his  church 
organization  throughout  the  country.  If  it 
was  false  in  fact  and  maliciously  made,  the 
plaintiff  is  entitled  to  recover  to  the  extent  of 
the  injury  suffered,  unless  the  relations  of 
the  parties  and  the  circumstances  of  the 
case  justified  the  publication  and  brought  the 
defendants  within  the  privilege  and  protec- 
tion of  the  law.  The  defamatory  statement 
was  not  absolutely  ifflvileged,  as  words  spok- 
en or  written  by  judges,  jurors,  or  witness- 
es in  the  course  of  judicial  proceedings,  or 
as  in  legislative  debates,  but  it  was,  at  most, 
a  case  of  qualified  privilege.  Whether  It 
was  so  privileged  must  be  determined  by  the 
position  occupied  by  the  defendants,  their 
relations  to  the  ptaintlfr  and  to  other  mem- 
bers of  the  same  denomination,  and  the  cir- 
cumstances nnder  which  the  publication  was 
made.  If  the  statements  were  published  In 
good  faith,  and  in  the  performaoce  of  what 
was  honestly  deemed  to  be  an  official  or  mor- 
al duty  toward  other  church  members,  and 
for  the  benefit  and  protection  of  the  church 
organization  at  large,  and  there  was  a  rea- 
sonable occasion  for  the  publication,  U  was 
privileged  and  protected.  If  the  ptalntlff  was 
unworthy  or  unfit  to  dlschai^e  the  sacred 
functions  of  his  high  calling,  the  defendants, 
interested  In  the  welfare  of  the  denomination 
throughout  the  land,  would  appear  to  have 
been  justified  In  warning  other  members  and 
congr^tions  of  that  organization  to  whom 
tbe  plaintiff  might  offer  his  services  as  pas- 
tor. If  tbe  publication  was  prima  facie 
privileged.  It  devolved  on  the  plaintiff  to 
allege  and  prove  that  it  was  both  false  in 
fact  and  malicious  in  purpose."  The  moral 
and  social  duty  of  members  of  a  great  fra- 
ternity or  of  a  great  church  organization  to 
inform  their  brothers  of  the  scandalous  con- 
duct of  a  fellow  member  or  one  of  their 
leaders  Is  no  higher  or  stronger  than  that 
of  electors  to  keep  the  public  administration 
pore  by  warnings  reqi«cthig  the  diaracter 
and  otmdnet  <tf  a  candidate  for  office;  and, 


if  false  words  are  not  actionable  In  one  case 
unless  published  with  actual  .malice,  they 
are  privileged  to  the  same  extent  in  the 
other.  Such  Is  the  clear  declaration  of  the 
court  in  the  case  of  State  v.  Balch,  SI  Kan. 
465,  2  Pac.  609.  True,  that  was  a  criminal 
case,  but  the  rule  of  privilege  is  the  same  bi 
both  civil  and  criminal  actions.  It  Is  tbe 
occasion  which  gives  rise  to  prlvUege,  and 
this  Is  unaffected  by  the  cliaracter  of  subse- 
quent proceedings  in  which  it  may  be  plead- 
ed. In  Balch's  Case  a  printed  article  making 
grave  charges  against  the  character  of  a 
candidate  for  county  attorney  was  circulated 
among  the  voters  of  the  county  previous  to 
the  election.  In  tbe  opinion  holding  the  oc- 
casion to  be  privileged  the  court  said:  "If 
the  supposed  libelous  article  was  circulated 
only  among  the  voters  of  Chase  county,  and 
only  for  the  purpose  of  giving  what  the  de- 
fradanta  believed  to  be  truthful  information, 
and  only  for  the  purpose  of  enabling  such 
voters  to  cast  their  ballots  more  Intelligently, 
and  the  whole  thing  was  done  In  good  faith, 
we  think  the  article  was  privileged,  and  the 
defendants  should  have  been  acquitted,  al- 
though the  princ^Mi  matters  contained  in 
the  article  were  untrue  In  fact  and  deroga- 
tory to  the  character  of  the  prosecuting  wit- 
ness. «  •  •  Generally  we  think  a  per- 
son  may  in  good  faith  publish  whatever  he 
may  honestly  believe  to  be  true,  and  essen- 
tial to  the  protection  of  his  own  interests  or 
the  interests  of  the  person  or  persons  to 
whom  he  makes  the  publicatl<Hi,  without 
committing  any  public  offense,  although  what 
he  publishes  may  ^n  fact  not  be  true,  and 
may  be  injurious  to  the  character  of  others. 
And  we  further  think  that  every  voter  Is  in- 
terested In  electing  to  office  none  but  per- 
sons of  good  moral  character,  and  such  only 
as  are  reasonably  qualified  to  i>erform  the 
duties  of  the  office.  This  applies  with  great 
force  to  the  election  of  county  attorneys." 
Substantially  tbe  same  doctrine  is  the  basis 
of  the  following  decisions :  Mott  v.  Dawson, 
46  Iowa,  533 ;  Bays  v.  Hunt,  60  Iowa,  251,  14 
N.  W.  785;  Marks  v.  Baker,  28  Minn.  162, 
9  N.  W.  678;  State  v.  Burnham,  9  N.  H.  34, 
81  Am.  Dec.  217 ;  Palmer  v.  Concord,  48  N. 
H.  211,  97  Am.  Dec.  605;  Carpenter  v.  Bailey, 
53  N.  H.  590;  Brlggs  v.  Garrett,  111  Pa.  404, 
2  Atl.  513,  56  Am.  Bep.  274;  Press  Co.  v. 
Stewart,  119  Pa.  584,  14  Atl.  51;  Jackson 
V.  Pittsburgh  Times,  1S2  Fa.  406,  25  Atl.  613, 
34  Am.  St  Bep.  659;  Myers  v.  Longstaff, 
14  S.  D.  98,  84  N.  W.  233;  Express  Printing 
Co.  V.  Copeland,  64  Tex.  354;  Shurtleff  v. 
Stevens,  51  Vt  501,  81  Am.  Rep.  698;  Pos- 
nett  V.  Marble,  62  Yt  481,  20  Atl.  813.  11  L. 
R.  A.  162,  22  Am.  St  Bep.  126;  O'Rourke  v. 
Publishing  Co..  89  Me.  310.  36  Ati.  898;  Crane 
V.  Waters  (C.  C.)  10  Fed.  619.  The  plaintiff 
asks  that  the  decisions  of  this  court  quoted 
above  be  overruled,  and  that  they  be  sup- 
planted by  one  which  shall  express  the  nar- 
row conc^tion  of  the  law  of  privilege  held 
the  mftjoritjr  at  the  ceurti.  Klrkpatrlck'B 
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Case  was  decided  in  1881  and  Balcb's  Case 
In  1881.  The  Bedgate  decision  Is  almost  10 
yean  old.  A  quarter  of  a  century  bas  elaps- 
ed since  the  doctrine  ot  those  cases  was  pro- 
mulgated, and  the  Legtelatore,  coming  di- 
rectly from  the  people  year  after  year,  has 
not  seen  fit  to  make  any  modification  of  It 
Snrely  In  that  length  of  time,  and  In  view 
of  the  repetition  of  the  error,  If  any  were 
committed,  some  legislative  action  would 
have  been  taken  to  saf^ard  the  reputations 
of  onr  citizens  If  they  were  unduly  imperil- 
ed by  those  decisions.  The  fact  that  so 
many  courts  of  this  country,  all  of  high  cliar- 
acter.  of  great  learning  and  ability,  and  all 
equally  Interested  in  correctly  solvbig  the 
problems  of  free  government,  differ  from  us, 
makes  us  pause ;  but  a  reversal  of  policy  and 
the  overturning  of  what  bas  been  so  long  ac* 
cepted  as  settled  law  would  be  tantamount 
under  the  drcnmstances  to  legislation.  Such 
a  step  ought  not  to  be  urged  upon  the  court 
except  for  conclusive  reasons.  What  are  the 
reasons  supporting  the  majority  rule? 

The  decision  most  freely  quoted  since  it 
was  rendered  in  1893  and  chiefly  relied  upon 
by  the  plaintiff  here  is  that  of  the  United 
States  Circuit  Court  of  Appeals  for  the  Sixth 
Circuit  In  the  case  of  Post  Pub.  Co.  t.  Hal- 
lam,  16  U.  S.  App.  613,  8  C.  a  A.  201,  6»  Fed. 
S30.  Counsel  in  the  case  had  argued  from 
the  duty  of  newspapers  to  keep  the  public 
informed  concerning  those  who  are  seeking 
*  their  suffrages  and  confidence,  and  had  asked, 
if  It  were  possible,  that  the  privilege  allowed 
in  discussing  the  character  of  public  servants 
should  be  less  than  that*  which  protects  de- 
famatory statements  made  concerning  a  pri- 
vate servant.  The  opinion  states  this  argu- 
ment, and  then  proceeds  as  follows:  "The 
^existence  and  extent  of  privilege  In  com- 
munications are  determined  by  balancing  the 
needs  and  good  of  society  against  the  right 
of  an  individual  to  enjoy  a  good  reputation 
when  he  has  done  nothing  which  ought  to  In- 
jure It.  The  privilege  should  always  cease 
where  the  sacrifice  of  the  Individual  right  be- 
comes so  great  that  the  public  good  to  be 
derived  from  It  is  outweighed.  Where  condi- 
tional privilege  is  extended  to  cover  a,  state- 
ment of  disgraceful  fact  to  a  master  concern- 
ing a  servant  or  one  applying  for  service,  the 
privilege  covers  a  bona  fide  statement  on  rea- 
sonable ground  to  the  master  only,  and  the 
Injury  done  to  the  servant's  reputation  is 
with  the  master  only.  This  is  the  extent  of 
the  sacrifice  wliich  the  rule  compels  the  serv- 
ant to  suffer  In  what  was  thought  to  be,  when 
the  rule  became  law,  a  most  Important  In- 
terest to  society.  But,  if  the  privilege  is  to 
extend  to  cases  like  that  at  bar,  then  a  man 
who  offers  himself  as  a  candidate  must  sub- 
mit uncomplainingly  to  the  loss  of  lils  reputa- 
tion, not  with  a  single  person  or  a  small 
class  of  persons,  but  with  every  member  of 
the  public,  whenever  an  untrue  charge  of 
disgraceful  conduct  is  made  against  him,  if 
only  his  accuser  honestly  believes  the  charge 


upon  reasonable  ground.  We  think  tliat  not 
only  Is  such  a  sacrifice  not  required  of  every 
one  who  consents  to  become  a  candidate  for 
office,  but  that  to  sanction  such  a  doctrine 
would  do  the  public  more  harm  tlian  good. 
We  are  aware  that  public  officers  and  candi- 
dates for  public  office  are  often  corrupt  when 
It  is  impossible  to  make  1^1  proot  thereof, 
and,  of  course,  It  would  be  well  If  the  public 
could  be  given  to  know,  in  such  a  case,  wtiat 
lies  hidden  by  concealment  and  perjury  from 
Judicial  investigation.  But  the  danger  that 
honorable  and  worthy  men  may  be  driven 
from  politics  and  public  service  by  allowing 
too  great  latitude  in  attacks  upon  their  char- 
acter outweighs  any  benefit  that  might  occa- 
sionally accrue  to  the  public  from  charges  of 
corruptlov  that  are  true  In  fact,  but  are  in- 
capable of  legal  proof.  Tb»  freedom  of  the 
press  is  not  In  danger  from  the  enforcement 
of  the  rule  we  uphold.  No  one  reading  the 
newspaper  of  the  pree«it  day  can  be  impress- 
ed with  the  Idea  that  statements  of  fact  con- 
cerning public  men  and  charges  against  tbem 
are  unduly  guarded  or  restricted;  and  yet 
the  rule  complained  of  Is  the  law  In  many 
of  the  states  of  the  Union  and  In  England." 
Here  the  rule  by  which  privilege  Is  to  be 
measured  Is  correctly  stated,  as  In  Wason  v. 
Walter,  the  balance  of  public  good  against 
private  hurt  The  argument  of  counsel  is 
then  answered,  and  the  statement  Is  made 
that  a  candidate  ought  not  suffer  a  loss  In 
reputation  with  the  whole  public  for  the  pub- 
lic good.  That  is  the  question  to  be  decided, 
and  not  a  reason  why  it  should  be  so  decided. 
Then  the  sole  reason  for  the  decision  is 
stated — that  honorable  and  worthy  men  will 
be  driven  from  poHUca.  Then  the  consequen- 
ces of  the  decision  are  commented  upon: 
Freedom  of  the  press  will  not  be  endangered 
—an  assertion,  as  ^own  by  the  manner  in 
which  public  BKsa  are  handled  by  the  press 
at  the  present  tlme^  an  appeal  to  experience 
for  proof. 

The  single  reason  upon  which  the  Hallam 
decision  Is  based  Is  also  in  the  nature  of  a 
prediction,  and  Is  not  new.  It  was  advanced 
In  this  country  in  1808  by  Chief  Justice  Par- 
sons (Commonwealth  v.  Clap,  4  Mass.  163,  8 
Am.  Dec.  21^  and  by  Lord  Chancellor  Wal- 
worth in  1829  In  the  case  of  Kinfs  t.  Koot 
4  Wend.  (N.  T.)  114,  21  Am.  Dec  102.  Speak- 
ing In  opposltlcm  to  the  liberal  doctrine,  the 
ctiancellor  said:  "It  is,  however,  Insisted  that 
this  libel  was  a  prlrll^ed  communication.  If 
so,  the  defendants  were  under  no  obligation 
to  prove  the  truth  of  the  <Aarge;  and  the 
party  libeled  had  no  right  to  recover  unless 
he  established  malice  In  fact,  or  showed  that 
the  editors  knew  the  charge  to  be  false.  The 
effect  of  such  a  doctrine  would  be  deplorable,  i 
Instead  of  protecting,  it  would  destroy,  the 
freedom  of  the  press.  If  It  were  understood 
that  an  editor  could  publish  what  he  pleased 
against  candidates  for  office,  without  being 
answerable  for  Uie  truth  of  such  publications. 
Mo  honest  mail  eoold  afford  to  be  u  editor. 
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and  no  man  who  bad  any  character  to  lose 
would  be  a  candidate  for  office  under  sucb 
a  constmctlon  of  tbe  law  of  UbeL  Tbe  only 
safe  mle  to  adopt  In  sncb  cases  Is  to  per- 
mit edltore  to  publish  what  they  please  In 
relation  to  tbe  character  and  qualifications  of 
candidates  for  office,  but  holding  them  re- 
sponsible for  the  truth  of  what  they  pobllsh." 
These  predictions  call  to  mind  that  of  Lord 
Thurlow,  who,  when  protesting  against  the 
passage  of  the  Fox  libel  act,  said  it  would  re- 
sult in  "the  confusion  and  destruction  of  the 
law  of  England."  2  May,  Const  History  of 
England,  p.  122.  Tbe  actual  resnlts  of  tbe 
stru^Ie  ending  In  tbe  enactment  of  that  law 
are  stated  by  the  author  cited  as  follows: 
•  •  The  press  was  brought  Into  closer 
relations  with  the  state.  Its  functions  were 
elevated,  and  Its  responsibilities  Increased. 
Statesmen  now  bad  audience  of  tbe  people. 
They  could  Justify  tbeir  own  acts  to  the 
world.  Tbe  falsehoods  and  misrepresenta- 
tions of  the  press  were  exposed.  Bnlers  and 
their  critics  were  brought  face  to  face,  be- 
fore tbe  tribunal  of  public  opinion.  The 
sphere  of  the  presa  was  widely  extended. 
Not  writers  only,  but  the  first  minds  of  tbe 
age,  men  ablest  In  conndl  and  debate,  were 
dally  contributing  to  the  instruction  of  tbeir 
cODotrymen.  Newspapers  promptly  met  tbe 
new  requirements  of  tbeir  position.  Several 
were  establlsbed  during  this  period  whose 
blgh  reputation  and  Influence  have  snrrlTed 
to  our  own  time,  and,  by  fullness  and  rapidity 
of  intelligence,  frequen<7  of  publication,  and 
literary  ability,  proved  tbemselvea  worthy  of 
tbeir  honorable  mission  to  Instruct  the  peo- 
ple." In  opposition  to  the  higb  authority  of 
King  T.  Root  and  tbe  Hallam  Case  may  be 
placed  Thomas  H.  Cooley,  who  must  be  reck- 
oned with  In  the  discussion  of  any  question 
upon  which  be  has  deliberately  expressed 
blmself.  Commenting  on  tbe  foi^oli^  quo- 
tation from  King  v.  Root,  be  says:  "Notwith- 
standing tbe  deplorable  consequences  here 
predicted  from  too  great  license  to  the  press, 
It  is  matter  of  dally  observation  that  the 
press  In  its  comments  upon  public  events  and 
public  men  proceeds  In  all  respect  as  though' 
It  were  privileged.  Public  opinion  would  not 
sanction  proeecutlonB  by  candidates  for  office 
for  publications  amounting  to  technical  li- 
bels, but  which  were  nevertheless  published 
without  malice  in  fact;  and  the  man  who 
has  a  'character  to  lose*  presents  himself  for 
tbe  suffrages  of  bis  fellow  dtlzena  In  tbe  full 
reliance  that  detraction  by  the  public  press 
will  be  corrected  through  tbe  same  Instru- 
mentality, and  that  unmerited  abuse  will  re- 
act on  the  public  opinion  In  bis  favor.  Mean- 
time the  press  la  gradually  becoming  more 
Just,  liberal,  and  dignified  in  its  dealings 
with  political  opponents,  and  vituperation  Is 
much  less  ccnnmon,  reckless,  and  bitter  now 
than  it  was  at  the  beginning  of  the  century, 
when  repression  was  more  often  resorted  to 
as  a  remedy."  Const  Lim.  (7th  Ed.)  644n. 
This  statonent  of  the  nsults  of  Judge  Cooley's 
08  P.— 19 


observation  Is  In  full  accord  with  our  own 
local  experience.  Without  speaking  for  oth- 
er states  in  which  the  liberal  rule  applied  In 
Batch's  Case  prevails.  It  may  be  said  that 
here  at  least  men  of  unimpeachable  diaracter 
from  all  political  parties  continually  present 
themselves  as  candidates  in  sufficient  num- 
bers to  fill  the  public  offices  and  manage  the 
public  institutions,  and  the  conduct  of  tbe 
press  la  as  honest,  clean,  and  free  from  abuse 
as  It  Is  In  states  where  the  narrow  view  of 
privilege  obtains.  The  fact  that  the  public 
welfare  has  been  promoted  .in  England  by 
liberalizing  the  law  of  libel  is  freely  acknowl- 
edged In  Wason  v.  Walter.  "Our  view  of 
libel  has  In  many  respects  only  gradually  de- 
veloped into  anything  like  a  satisfactory  and 
settled  form.  The  full  liberty  of  public  writ- 
ers to  comment  on  tbe  conduct  and  motives 
of  public  men  has  only  In  very  recent  times 
been  recognized.  Comments  on  government, 
on  ministers  and  officers  of  state,  on  members 
of  both  houses  of  Parliament,  on  judges  and 
other  public  functionaries  are  now  made 
every  day  which  half  a  century  ago  would 
have  been  the  subject  of  actions  or  ex  officio 
informations,  and  vrould  have  brought  down 
fine  and  imprisonment  on  publishers  and  au- 
thors. Yet  who  can  donbt  that  the  public  are 
gainers  by  the  change,  and  that,  though  Injus- 
tice may  often  be  done,  and  though  public 
men  may  often  have  to  smart  under  the  keen 
sense  of  wrong  inflicted  by  bostile  criticism, 
tbe  nation  profits  by  public  opinion  being 
thus  freely  brought  to  bear  on  the  discharge 
of  public  dutiesr 

Since  the  only  reason  given  for  tbe  rejec- 
tion of  tbe  liberal  mle  falls,  It  is  pertinent  to 
Inquire  if  tbe  conseqnences  of  tbe  narrow 
rule  are  so  lunocuous  as  the  Hallam  Case 
asserts,  and  In  doing  so  It  must  be  borne  in 
mind  that  the  correct  rule,  whatever  it  is, 
must  govern  In  cases  other  than  those  in- 
volving candidates  for  office.  It  must  apply 
to  all  officers  and  agents  of  government, 
municipal,  state  and  national ;  to  the  man- 
agement of  all  public  Institutions,  education- 
al, charitable,  and  penal ;  to  the  conduct  of 
all  corporate  enterprises  affected  with  a 
public  Interest  transportation,  banking,  In- 
surance; and  to  innumerable  other  subjects 
involving  the  public  welfare.  Will  tbe  lib- 
erty of  the  press  be  endangered  If  the  dis- 
curalon  of  such  matters  must  be  confined  to 
statements  of  demonstrable  truth,  and  to 
what  a  Jury  may  ex  post  facto  say  Is  "fair" 
critiidsro  and  comment?  Will  free  discussion 
of  the  snbJectB  indicated  be  smothered  If  the 
newspapers  understand  that  they  must  re- 
spond in  damages  for  deducing  and  stating 
a  wrong  conclusion  of  fact  from  strong  clr- ' 
cumstantial  evidence  Indicating  fraud,  cor- 
ruption, or  other  conduct  injurious  to  the 
public  welfare?  The  case  of  Atkinson  v.  De- 
troit Free  Press,  46  Mich.  341,  9  N.  W.  601. 
was  decided  upon  a  question  of  pleading  and 
a  question  of  evidence.  The  opinion  of  the 
conrt  did  not  treat  the  subject  of  privU^. 
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Judge  Cool^,  however,  took  occasion  to  ex.- 
press  himself  upon  the  point  now  nnder  con> 
Blderatltm  as  tollows:  "The  beneficial  ends 
to  be  aubserred  by  pnbUc  dlscoaslon  would 
In  large  meaanre  be  defeated  if  dishonesty 
most  be  handled  with  delicacy  and  fraud 
spoken  of  with  such  circumspection  and  care- 
ful and  deferential  choice  of  words  as  to 
make  It  appear  in  the  discussion  a  matter 
of  indlfterence.  *  *  *  If  such  a  discus- 
sion of  a  matter  of  pnbUc  Interest  were 
prima  facie  an  unlawful  act,  and  the  author 
were  obliged  to  Justly  every  statem^t  by 
erldence  of  Its  literal  truth,  the  liberty  of 
public  discussion  would  be  unworthy  of  be- 
ing named  as  a  privilege  of  value.  It  would 
be  better  to  restore  the  censorship  of  a  des- 
potism than  to  assume  to  give  a  liberty  which 
can  only  be  accepted  under  a  responsibility 
that  Is  always  threatening,  and  may  at  any 
time  be  ruinous.  A  caution  In  advance  after 
despotic  methods  would  be  less  objectionable 
than  a  caution  in  damages  after  In  good  faith 
the  privilege  had  t>een  exercised.  No  public 
discussion  of  important  matters  involving  the 
conduct  and  motives  of  individuals  could 
possibly  be  at  the  same  time  valuable  and 
safe  under  the  rules  for  which  the  plaintiff 
contends.  It  is  a  plausible  suggestion  that 
strict  rules  of  reqwnslbllity  are  eesential  to 
the  protection  of  reputation;  but  It  Is  most 
deceptive,  for  every  man  of  common  discern- 
ment who  observes  what  Is  taking  place 
around  him,  and  what  Influences  control  pub- 
lic opinion,  cannot  fall  to  know  that  reputa- 
tion Is  best  protected  when  the  press  is  free. 
Impose  shackles  upon  It,  and  the  protection 
falls  when  the  need  Is  greatest.  Who  would 
venture  to  expose  a  swindler  or  a  blackmail- 
er, or  to  give  In  detail  the  facts  of  a  bank 
failure  or  other  corporate  defalcation,  If 
every  word  and  sentence  must  be  uttered 
with  judicial  calmness  and  impartially  as 
ttetween  the  swindler  and  his  victims,  and 
every  fact  and  every  Inference  be  Justified 
by  unquesttonable  legal  evidence?  The  un- 
doubted trutb  Is  that  honesty  reaps  the  chief 
advantages  of  free  discussion;  and  fortu- 
nately It  la  honesty,  also,  that  is  least  liable 
to  suffer  serious  Injury  when  the  discussion 
Incidentally  affects  It  unjustly.  •  *  •  In 
what  I  say  in  this  case  I  advance  no  new 
doctrines,  tmt  Justify  every  statement  of 
principle  on  approved  authorities.  It  will 
be  freely  admitted  that  tbere  are  decided 
cases  from  which  a  different  argument  may 
be  constructed,  but  it  is  affirmed  that  the; 
are  no  longer  deserving  of  credit  if  they  ever 
were.  The  gradual  and  beneficial  modifica- 
tion of  the  law  of  libel  Is  shown  In  Wason  v. 
Walker,  L.  R.  4  Q.  B.  73.  and,  in  so  far  as 
It  has  been  modified.  It  has  been  made  more 
consistent  with  Just  reason.  While  it  Is  ad- 
mitted that  the  public  press  is  often  corrupt 
and  often  recldess  in  dealing  with  private 
reputations.  It  is  at  the  same  time  affirmed 
that  the  duty  of  its  conductors  to  abstain 
tnm  sneh  misconduct  Is  no  plainer  than  Is 


the  obligation  of  the  authorities  to  refuse  to 
impose  penalties  when  in  the  exercise  of  a 
Just  independence  they  make  use  of  tiieir 
coiumuB  for  the  exposure  of  public  wrong- 
doers to  public  condemnation.  The  law,  Just- 
ly Interpreted,  is  not  chargeable  with  the  in- 
consistency of  tempting  conductors  of  the 
press  with  a  deceptive  pretence  of  liberty, 
and  then  punlshlug  them  in  damages  If  they 
act  upon  the  assumption  that  the  liberty  is 
genuine."  If  It  t>e  said  that  this  argument 
contains  an  elem^t  of  prophecy.  It  may  be 
replied  that  it  will  support  the  liberal  rule, 
as  well  as  the  same  kind  of  prophecy  in  the 
Hallam  Case  supports  the  narrow  rule.  The 
Hallam  Case  quotes  the  following  discrim- 
ination of  the  two  rules  made  by  Lord  Chan- 
cellor Herschel  in  Davis  v.  Shepstone,  11 
App.  Cas.  187:  "There  is  no  doubt  that  the 
public  acts  of  a  public  man  may  lawfully  be 
made  the  subject  of  fair  comment  or  criti- 
cism, not  only  by  the  press,  but  by  all  mem- 
bers of  the  public.  But  the  distinction  can- 
not be  too  clearly  borne  In  mind  between 
comment  or  criticism  and  auctions  of  fact 
such  as  that  disgraceful  acts  have  been  com- 
mitted or  discreditable  language  used.  It 
Is  one  thing  to  commrait  upon  or  criticise, 
even  with  severity,  the  acknowledged  or  ap- 
proved acts  of  a  public  man,  and  quite  anoth- 
er that  he  has  been  guilty  of  particular  acts 
of  misconduct"  This  statement  Is  one  of 
elucidation  merely,  and  furnishes  no  reason 
for  a  choice  between  the  rules.  It  may  be 
observed,  however,  that  the  decisions  In  Eng- 
land are  In  great  conflict  upon  the  question 
whether  fair  comment  is  a  branch  of  tbe  law 
of  privilege.  Only  last  year  a  writer  In  23 
Law  Quarterly  Review,  p.  97,  called  atten- 
tion to  this  fact,  and  expressed  the  hope  that 
the  case  of  Thomas  v.  Bradbury,  Agnew  & 
Co.,  Limited,  L.  R.  2  K.  B.  627  (1906).  might 
be  taken  to  the  House  of  Lords,  so  tbat  the 
defense  of  fair  comment  might  be  reviewed, 
and  placed  upon  some  logical  basis.  It  may 
be  observed,  further,  that  the  distinction  be- 
tween commit  and  statements  of  fact  can- 
not always  be  clear  to  the  mind.  Expression 
of  opinion  and  judgment  frequently  have  all 
the  force  of  statoments  of  fact  and  pass  by 
Insensible  gradations  into  declarations  of 
fact.  In  England  fair  comment  Includes  tbe 
Inference  of  motives  If  there  be  foundation 
for  tbe  Inference.  Huntw  v.  Sharpe,  4  F. 
&  F.  983 ;  Campbell  v.  Spottlswoode,  8  Best 
&  Smith,  769.  In  the  latter  case  Cockbum, 
C.  J.,  said:  "I  think  the  fair  position  In 
which  the  law  may  be  settled  Is  this:  That 
where  the  public  conduct  of  a  public  man  Is 
open  to  animadversion,  and  the  writer  who 
is  commenting  upon  It  makes  Imputations  on 
his  motives  which  arise  fairly  and  Intimate- 
ly out  of  his  conduct,  so  that  a  Jury  shall 
say  tbat  tbe  criticism  was  not  oiUy  honest, 
but  also  well  founded,  an  action  is  not 
maintainable.**  This  doctrine  Is  repudiated 
in  Hamilton  t.  Eno,  81  N.  Y.  116,  and  Negley 
V.  Farrow,  60  Md.  168,  4S  Am.  Rep.  715,  botb 
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cited  in  support  of  the  Hallam  decision. 
What  Is  a  charge  of  Intoxication — an  Infer- 
ence from  conduct  and  appearances  and 
therefore  fair  conunent  or  the  statement  of 
a  fact?  What  Is  the  difference  between  a 
charge  of  Intoxication  and  the  following: 
"Having  appearances  which  were  certalnlr 
consistent  with  the  belief  that  they  had  im- 
bibed rather  freely  of  the  cup  that  inebriates. 
Their  condition  in  the  chapel  also  led  one 
to  snch  a  conduslon?"  In  England  thls-state- 
ment  is  fair  conuneat  Davis  Duncan,  L. 
R.  0  C.  P.  396.  Id  New  Tork.  no  matter 
how  strongly  appearances  and  conduct  may 
jDstlfy  the  Inference,  a  charge  of  Intozlca* 
tion  made  against  a  public  officer  must  be 
fully  provea  King  y.  Boot,  4  Wend.  114, 
21  Am.  Dec.  102L  In  keeling  plain  the  dis- 
tinction between  comment  and  statements  of 
fact,  the  courts  of  some  of  the  states  leave 
the  law  very  much  In  the  attitude  of  saying 
to  the  newspaper:  "You  have  full  liberty  of 
free  discussion,  provided,  however,  you  say 
nothing  that  counts."  The  Hallam  Case 
quotes  the  Supreme  Court  of  Ohio  (Publish- 
ing Co.  V.  Moloney,  50  Ohio  St.  71,  33  N.  E. 
S21)  in  opposition  to  the  liberal  doctrine, 
as  follows:  "We  do  not  think  the  doctrine 
either  sound  or  wholesome.  In  our  opinion 
a  person  who  enters  upon  a  public  office,  or 
becomes  a  candidate  for  one,  no  more  sur- 
renders to  the  public  his  private  character, 
than  he  does  his  private  property.  Remedy 
by  due  course  of  law  for  injury  to  each  is 
secured  by  the  same  constitutional  guaranty, 
and  the  one  is  no  less  inviolable  than  the 
other.  To  hold  otherwise  would  In  our  judg- 
ment drive  reputable  men  from  public  posl- 
tlons,  and  fill  their  places  with  others  hav- 
ing no  regard  for  their  reputation,  and  thus 
defeat  the  purpose  of  the  rule  contended  for, 
and  overturn  the  reason  upon  which  It  Is 
sought  to  snstaln  It"  Manifestly  a  candidate 
must  surrender  to  public  scrutiny  and  dis- 
cussion so  much  of  his  private  character  as 
affects  his  fitness  for  office,  and  the  liberal 
rule  requires  no  more.  But,  In  measuring 
the  extent  of  a  candidate's  profert  of  char- 
acter, it  ^ould  always  be  remembered  that 
the  people  have  good  authority  for  believ- 
ing that  grapes  do  not  grow  on  thorns,  nor 
flgs  on  thistlea  The  other  arguments  fur- 
nished by  the  Ohio  quotation  have  already 
been  considered.  The  Hallam  Case  contains 
nothing  further  worthy  of  note. 

Another  decision  much  aj^roved,  frequent- 
ly quoted,  and  confidently  proposed  for  con- 
sideration by  the  plaintiff  here  is  that  In 
the  case  of  Upton  v.  Hume,  24  Or.  420,  33 
Pac.  810,  21  L.  B.  A.  498,  41  Am.  Bt  Rep. 
863.  The  narrow  rule  Is  stated  clearly  and 
authorities  for  It  are  cited.  The  only  rea- 
sons urged  against  the  rival  rule  are  the  old 
ones — sensitive  and  honorable  men  would 
eschew  politics,  yellow  Journalism  would  run 
riot,  candidates  would  be  exposed  to  the 
malignity  of  party  strife — and  this  new  one : 
rrhe  only  safe  evidCTce  of  a  man's  Inten- 


tions are  bis  acts,  and,  If  he  accuses  anoth- 
er of  a  crime,  he  must  conclusively  be  pre* 
Bumed  to  have  intended  to  injure  him." 
The  doctrines  of  the  common  law  relating 
to  malice  seem  to  the  Delaware  court,  also, 
to  be  of  the  utmost  importance  In  flnd'ng 
out  what  the  true  rule  of  privily  ought  to 
be.  Star  Publishing  Co.  v.  Donahoe,  58  AtL 
(Del.)  513,  65  L.  B.  A.  980.  With  all  due  def- 
erence to  Upton  V.  Hume,  the  remarks  quot- 
ed read  as  If  they  bad  been  written  In  the 
midst  of  the  fog  of  fictions.  Inferences,  and 
presumptions  which  enshrond  the  law  of 
libel.  Facts  and  the  truth  never  have  been 
much  In  favor  In  that  branch  of  the  law. 
Its  early  use  as  a  weapon  and  shield  of 
caste  and  arbitrary  power  wonld  have  been 
Impaired.  Suppose  a  serious  charge  to  be 
made.  By  a  fiction  It  Is  presumed  to  be 
false.  By  a  fiction  malice  is  inferred  trom 
the  fiction  of  falsity.  By  a  fiction  damages 
are  assumed  as  the  consequence  of  the  fic- 
tions of  malice  and  falsity.  Publication  on- 
ly is  not  presumed,  and  until  recent  times 
the  offer  to  show  the  truth  of  the  charge  as 
having  some  bearing  upon  liability  was  a 
sacrilegious  Insult  to  this  beautiful  and  sym- 
metrical fabric  of  fiction.  Then  a  defend- 
ant was  made  to  suffer  additional  smart 
for  venturing  to  obtrude  the  truth  as  a 
defense,  If,  although  his  proof  were  abun- 
dant, he  barely  failed  in  the  opinion  of  the 
Jury  to  make  out  a  preponderance,  ^t  Is 
however,  in  the  field  of  malice,  where  the 
rule  stated  in  the  quotation  lies,  that  truth 
and  fact  are  most  superfiuous.  In  the  first 
place,  It  is  said  that  malice  Is  the  gist  of 
the  action  for  Ubel.  This  Is  pure  fiction. " 
It  is  nqt  true.  The  plaintiff  makes  a  com- 
plete case  when  he  sliows  the  publication  of 
matter  from  which  damage  may  be  inferred. 
The  actual  fact  may  be  that  no  malice  ex- 
ists or  could  be  proved.  Frequently  libels 
are  published  with  the  best  of  motive  or 
perhaps  mistakenly  or  inadvertently,  but 
with  an  utter  absence  of  malice.  The  plain- 
tiff recovers  Just  the  same.  Therefore  "the 
gist  of  the  action"  must  be  taken  out  of  the 
case.  This  is  done  by  another  fiction.  It  is 
said  that,  of  conrse,  malice  does  not  mean 
the  one  thing  known  to  fact  or  experience  to 
which  the  term  may  apply,  but  it  is  Just  a 
legal  expression  to  denote  want  of  legal  ex- 
cuse. In  this  state  a  statutory  definition  of 
libel  making  malice  an  essential  Ingredient 
as  at  the  common  law  compels  this  court  to 
say  that  the  Intentional  publication  of  libel- 
ous matter  implies  "malice"  whatever  the 
motive  In  fact  may  be.  State  v.  Clyne,  53 
Kan.  8,  85  Pac.  789.  So  a  fiction  was  invent- 
ed to  meet  an  unnecessary  flctlou  which  be- 
came troublesome,  and  the  courts  go  on 
gravely  ascending  the  bill  for  the  purpose  of 
descending,  meanwhile  filling  the  books  with 
scholastic  disquisitions,  verbal  subtleties, 
and  refined  distinctions  abont  malice  in  law, 
malice  In  fact,  express  malice,  implied  ma- 
lice, etc    Now  what  is  the  fact?  Instead 
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«f  malice  belag  the  glat  of  tbe  action,  it 
may  come  Into  a  Hbel  case  and  be  of  impor- 
tance In  two  erenta  only — to  aflfect  damages 
and  to  overcome  a  defense  of  privilege.  If 
tlie  occasion  be  absolutely  privileged,  there 
can  be  no  recovery.  If  It  be  conditionally 
privileged,  the  plalntlCC  most  prove  malice, 
actual  evIl-mlndednesB,  or  fall.  When  it 
cornea  to  tbls  proof,  there  Is  no  presumption, 
absolute  or  otherwise,  attaching  to  a  charge  of 
crime.  The  proof  Is  made  from  an  Interpreta- 
tion of  the  writing,  ita  malignity,  or  Intemper- 
ance by  showing  recklessness  In  making  the 
<!harge,  pernicious  activity  In  circuiating  or 
repeating  It,  its  falsity,  tbe  situation  and  re- 
lations of  the  parties,  the  facts  and  circum- 
stances surrounding  the  publication,  and  by 
other  evidence  appropriate  to  a  charge  of 
bad  motives  as  in  other  cases.  Nothing  else 
in  Upton  T.  Hume  requires  comment,  and  no 
decisions  more  persuasive  than  those  dis- 
cussed have  been  cited  or  have  (alien  un- 
der the  observation  of  the  court 

Speaking  generally.  It  may  be  said  that  the 
narrow  rule  leaves  no  greater  freedom  for 
the  discussion  of  matters  of  tbe  gravest  pub- 
lic concern  than  it  does  for  the  discussion  of 
the  character  of  a  private  individual.  It 
is  a  matter  of  common  eziwrlence  that  what- 
ever the  Instructions  to  Juries  may  be  they 
do  not,  and  the  people  do  not,  hold  a  news- 
paper publisher  guilty  and  brand  him  a 
calumniator  If  in  an  effort  in  good  faith  to 
discharge  his  moral  duty  to  the  public  he 
oversteps  that  mie.  In  a  political  libel  suit. 
If  a  nonpolltlcal  jury  be  secured,  the  news- 
paper usually  gets  a  verdict  If,  In,  the  lan- 
guage of  Balch's  Case,  "the  whole  thing  was 
done  in  good  faith."  Otherwise  damages  are 
anessed.  Although  he  adhered  to  the  nar- 
row rule,  Sir  Frederick  Pollock,  when  Chief 
Baron  of  tbe  Exchequer,  came  near  stating 
its  rival  when  he  said:  "I  think  it  quite 
right  that  all  matters  that  are  ratirely  of 
a  public  nature — conduct  of  ministers,  con- 
duct of  Judges,  the  proceedings  of  all  per^ 
sons  who  are  responsible  to  the  public  at 
large — are  deemed  to  be  public  property, 
and  that  all  bona  flde  and  honest  remarks 
upon  such  persons  and.  their  conduct  may  be 
made  with  perfect  freedom,  and  without  be- 
ing questioned  too  nicely  for  either  truth 
or  Justice;"  Gathercole  t.  Mlall,  15  M.  &  W. 
SIS.  The  liberal  rule  offers  no  protection 
to  the  unscrupulous  defamer  and  traducer 
of  private  character.  Tbe  fulmlnatlons  In 
many  of  the  decisions  about  a  Telemonlan 
shield  of  privilege  from  beneath  which  scur- 
rilous newspapers  may  hurl  tbe  Javelins  of 
false  and  malicious  slander  against  private 
character  with  Impunity  are  beside  the  ques- 
tion. Oood  faith  and  bad  faith  are  as  easi- 
ly proved  tn  a  libel  case  as  In  other  branch- 
es of  the  law,  and  it  Is  an  every  day  Issue 
In  all  of  them.  The  history  of  all  liberty, 
religions,  political,  and  economic,  teaches 
that  undne  restrictions  merely  excite  and  In- 
flame and  that  social  progress  la  best  facili- 


tated, the  social  welfare  is  best  preserved, 
and  social  Justice  is  best  promoted  in  pres- 
ence of  tbe  least  necessary  restraint  Aside 
from  other  reasons  for  adhering  to  It  the 
court  Is  of  tbe  opinion  that  tbe  rule  in 
Balch's  Case  accords  with  tbe  best  practical 
results  obtainable  through  the  law  of  libel 
under  existing  conditions,  that  It  holds  the 
balance  fair  between  public  need  and  pri- 
vate* right,  and  that  it  is  well  adapted  to 
subserve  all  the  high  Interests  at  stake-— 
those  of  the  Indlvldaa],  the  press,  and  the 
public. 

Tbe  plaintiff  argues  that  the  defense  of 
privilege  was  destroyed  by  the  fact  that 
copies  of  tbe  defendant's  newspaper  circu- 
lated in  other  states,  complains  of  the  in- 
structions given  upon  the  subject  and  insists 
that  the  Instrnctlon  offered  by  him  should 
have  been  given.  The  instruction  given  was 
correct  and  follows  tlie  rule  announced  by 
this  court  in  Sedgate  t.  Roush,  61  Kan.  480. 
69  Pac.  1060^  48  L.  B.  A.  286.  There  a  mat- 
ter of  Interest  to  commnnlcantis  of  a  church 
was  published  In  the  church  papers  In  In- 
diana, 6hlo,  Texas,  and  Nebraska.  It  was 
Inevitable  that  they  should  be  read  by  peo- 
ple of  other  denominations.  The  syllabos 
reads:  "Where  the  publication  appeaita  to 
have  been  made  In  good  faith  and  for  the 
members  of  the  denomination  alone,  the  fact 
that  It  Incidentally  may  have  been  brought 
to  tbe  attention  of  others  than  members  of 
the  church  will  not  take  away  Its  privileged 
character."  This  accords  with  the  general 
rale  stated  in  25  Cyc.  387.  Bee,  also.  Hatch 
V.  Lane,  106  Mass.  394;  Mertens  v.  Bee  Pub- 
lishing Co.,  5  Neb.  (Unof.)  502,  09  N.  W. 
847.  In  tbe  cases  of  State  of  Iowa  v.  Has- 
klns,  100  Iowa,  656,  80  N.  W.  1063.  47  L. 
R.  A.  223,  77  Am.  St  Rep.  560,  BucksUff  v. 
Hicks,  94  Wis.  84.  68  N.  W.  403,  59  Am.  St. 
Rep.  863,  and  Sheftall  v.  Central  BaUway 
Co.,  123  Oa.  589,  51  S.  R  646,  language  is 
used  from  which  it  might  be  inferred  that 
privilege  will  be  destroyed  If  the  communica- 
tion should  reach  the  eyes  of  others  than 
persons  interested.  This  would  be  tbe  end 
of  privll^e  for  all  newspapers  having  cir- 
culation and  influence.  Generally  the  pub- 
lication  must  be  no  wider  than  will  meet 
the  requirements  of  the  moral  or  social  duty 
to  publish.  If  it  be  designedly  or  unneces- 
sarily or  negligently  excessive,  privilege  Is 
lost  But  *f  a  state  newspaper  published 
primarily  for  a  state  constltuaicy  have  a 
small  circulation  elsewhere,  It  Is  not  depriv- 
ed of  its  privilege  In  the  discussion  of  mat- 
ters of  Btate>wlde  concern  becauM  of  that 
fact. 

The  second  subject  propounded  for  con- 
sideration at  the  beginning  of  this  opinion  is 
one  of  practice  which  goes  to  the  efficiency 
of  the  administration  of  the  law  as  a  means 
of  Justice.  Did  the  special  finding  of  the 
Jury  that  the  evidence  does  not  show  that 
the  plaintiff  inffered  any  damage  from  tbe 
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•rttde  In  the  defmdanfs  newspaper  renda* 
errors  regarding  liutnicdiais  apm  other  mat- 
ten  Immaterial?  Under  the  Gonstitatlon  tbe 
mpp^ta  jnifadlctlon  of  Hds  court  li  limit- 
ed to  tbe  review  of  errors  committed  hy  the 
trial  court  from  wblcb  ttae  record  cornea.  It 
cannot  ccmslder  cases  de  novo  and  decide 
tbem  according  to  Its  own  motlona  of  tb» 
law  and  erldence.  It  cannot  bdu  new  erl- 
dence  or  pronounce  any  judgmoi^  except 
that  the  trial  court  did  rlgbt  or  wrong  In 
whole  or  In  part  It  cannot  direct  what 
Jndgment  ttae  trial  court  shall  enter  unless 
tbe  facts  be  found  or  agreed  ta  It  does 
not  bave  llie  constltutluial  power  to  do  gen- 
erally what  ought  to  have  beoi  done  by 
Judge  and  Jury  at  the  trial,  and  so  end  tbe 
llt^atlon,  and  the  Legislature  cannot,  undear 
the  Constitution,  confer  such  power  cqpon  It 
In  re  Bumette,  78  Kan.  600.  86  Pac.  57B. 
However,  before  the  territory  of  Kansas  be- 
came a  state  the  territorial  Legislature  en- 
acted tbe  followlsg  statute:  "Tbe  court.  In 
every  stage  of  an  action,  must  disregard  any 
error  or  defect  In  the  pleadings  or  proceed- 
ings which  does  not  afFect  tbe  substantial 
rights  of  tbe  adverse  party,  and  no  Judgment 
Bball  be  reversed  or  affected  by  reason  of 
■uch  error  or  defect"  Code  CIt.  Proc.  §  148 
(Laws  1859,  p.  102,  c.  26).  Before  the  ter- 
ritory became  a  state  tbe  territorial  Supreme 
Court  adopted  the  rule  that  error  will  not 
be  presumed,  but  must  be  affirmatively 
sbown.  Otis  V.  Jentdns,  McCahon,  87.  That 
statute  and  that  rule  have  been  in  force 
ever  since.  They  are  stlU  In  force,  and  have 
been  applied  In  multitudes  of  ded&lous.  It 
would  be  too  much  to  say  that  the  spirit  of 
tbe  statute  and  of  tbe  rule  has  always  been 
observed.  It  has  been  lost  slgbt  of  often 
enough.  Sometlmee  technlcalily  may  have 
been  utilized  In  an  effort  to  right  palpable 
wrong.  Very  often  it  is  most  perplexing  to 
determine  what  Is  substantial.  But  It  is 
the  constant  purpose  and  endeavor  of  the 
court  to  obey  the  statute  and  to  observe  the 
rule.  It  must  do  so  In  this  case  precisely 
tbe  same  as  if  It  were  one  small  enough  to 
bave  originated  before  a  justice  of  tbe  peace. 
**If  It  be  conceded  that  the  rules  of  proced- 
ure have  been  violated  in  this  case,  tbe  Judg- 
m»t  cannot  for  that  reason  alone  be  over- 
tomed.  The  Legislature  has  enjoined  upon 
this  court  the  duty  of  looking  beyond  defects 
and  errors  in  pleadings  and  proceedings  to 
ascertain  If  they  did,  in  fitct,  affect  tbe  sub- 
stantial rights  of  ttae  party  complaining  of 
them.  Fixed  rules  are  to  be  observed  and 
enforced,  but  not  merely  for  the  purpose  of 
vlMlcatlng  them.  Harm  must  result  from  a 
wrong  decision  or  it  cannot  be  reversed." 
Bofftinson  t.  Cmley,  76  Kan.  66,  88  Pac 
S40. 

For  obvious  reasons  tbe  Instructlra  relat- 
ing to  privilege  reaulred  conBlderatl<»i  on  Its 


merits.  It  would  be  pure  qiecnlation  to  say 
that  other  Instructions  given  whidi  do  not 
relate  to  damages  led  the  Jury  to  make  the 
special  finding.  Damages  was  treated  in- 
dependently '  of  all  other  Issues,  and  stood 
out  as  a  a^inrate  and  distinct  branch  of  the 
case;  and  the  court  would  be  obliged  to  en- 
ter upon  a  -"qnest  for  error" — indeed,  to  be 
aide  to  dlseoTtt  that  ttae  jury  did  not  under- 
stand ttae  qae8ti<m,  and  by  Its  answer  merely 
meant  to  say  that  under  tbe  InstmctloDs  the 
plaintiff  bad  no  cause  of  action  for  damages. 
Brror  must  be  made  to  qn^ar  In  some  af- 
flrmatlTe  way.  It  cannot  be  presumed.  If 
ttae  plaintiff  suffered  no  damage,  manifestly 
it  Is  of  no  consequence  whatever  wtaat  valu- 
atlMi  should  be  used  In  the  purchase  of 
bonds  for  tbe  school  fund,  what  treasury 
transactions  are  illegal,  or  what  ttae  law  of 
conspiracy  may  be.  Tbe  substantial  rlgtats- 
of  tbe  plaintiff  could  not  be  affected  by  «v 
roneooa  statements  of  ttae  law  upon  ttaose- 
guestlais. 

Tbe  judgmoit  of  the  district  court  la  af- 
firmed. 


CA.8TBLBURT  v.  HABTB. 
(Supreme  Coart  of  Idaho.    Nov.  19,  1908:) 

1.  QUIETINO  TTTLB  (8  32*)— PsOCBBDinOS  AMD 
ReLIKT— iNJUMOriON. 

Where  it  appears  from  the  affidavits,  com- 
plaint, answer,  and  cross-complaint,  that  each 
of  tbe  parties  to  a  salt  to  qaiet  title  to  certain 
land  claimed  to  be  the  owner  thereof  and  in 
the  jKWsession  thereof  and  entitled  to  the  pos- 
session, and  that  one  of  the  parties  entered  apon 
the  land  and  cat  certain  standing  timber  there- 
on, the  grantlDg  of  an  Ininnction  pendente  lite 
is  not  an  aibuse  of  discretlw,  although  tbe  par- 
ty against  wiiom  it  is  granted  files  an  affidavit 
in  tbe  case  statins;  that  he  has  no -intention  of 
cutting  and  removing  any  more  timl>n  from  tbe 
premises  in  dtepote  during  the  pendens  of  the 
action. 

[Ed.  Note.— For  other  cases,  see  Qnletlng  H-' 
tie,  Cent.  Dig.  |  68;  Dec  Dig.  |  82*] 

2.  QuiETiNa  Title  (J  82*)— Pboceedinos  and- 
Relief— I  iTJUNcnoN . 

Held,  that  the  court  did  not  abase  its  dis- 
cretion in  granting  tbe  injanction, 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
Ue.  Cent  Dig.  8  08;  Dec.  Dig.  t  ^*] 

8.  Quivnifa  Titu  (8  82*)— PnocnDinQS  and- 

Belief— iKjuKCnoN. 

Where  both  parties  to  an  action  to  quiet  ti- 
tle to  certain  land  are  each  claiming  to  be  the 
owner  thereof  and  entitled  to  the  possession, 
upon  a  proper  showing  an  Injunction  will  be 
granted  to  preserve  the  properly  in  stata  quo- 
pending  the  litigation. 

[Bd.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dia-  f  68 ;  Dec  Dig.  8 

Ailshie.  G.  J.,  dissenting. 

(Syllabas  by  the  Court) 

Appeal  fmn  District  Court,  Shoshmie  Coun- 
ty; W.  W.  Wooite,  Judge. 

Action  to  quiet  title  by  Joseph  Gastelbaiiy 
against  James  H.  Harte,  tmsteb  Fran  as 
order  granting  an  Injunction  pendente  lite^  oa 
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defendant's  ai^llcatton,  |>lalntiff  sppeala.  Af- 
firmed. 

B.  E.  HcFarland,  for  ai^iellant  Gray  & 
Entght  and  A.  H.  Conner,  tor  respondent 

SULLIVAN.  J.  This  Is  an  action  to  quiet 
title  to  a  certain  tract  of  land.  '  Tbe  com- 
plaint Is  In  the  osnal  fcmn  of  actions  of  this 
character.  The  plalatliF  alleges  possession 
and  title  in  tiimself,  which  Is  denied  In  the 
answer  of  the  defendant,  and  the  defendant 
by  cross-complaint  alleges  p<»8essIon  and  ti- 
tle In  himself.  The  actlcm  was  commenced 
on  tbe  18th  day  of  Jnn^  1907.  It  appears 
from  the  record  that  aome  time  in  July,  after 
tbe  action  was  commenced,  the  plalntlCr  went 
upon  the  land  and  ouumenced  cutting  saw 
logs,  and  it  appears  trom  the  record  that 
he  cnt  from  lOyOeo  to  90,000  feet  board  meas- 
ure, and  remored  a  part  of  tbe  logs  from  the 
land  In  controversy,  and  placed  them  in  a 
small  stream,  a  tributary  of  tbe  St  Mary's 
rlTor;  that  the  defendant  thereupon  made 
application  to  the  court  for  an  Injunction 
pendente  lite,  which,  after  a  bearing,  was 
granted.  This  appeal  la  from  the  order 
granting  sucb  injunction. 

The  appellant  assigns  as  error  the  granting 
of  and  the  continuing  in  force  of  said  Injunc- 
tion during  the  pendency  of  this  suit  It  is 
first  ccHDtended  that  the  affidavit  on  which 
the  restraining  order  was  granted  Is  not  suffi- 
cient and  does  not  state  facts  sufficl^t  to 
warrant  tbe  granting  of  an  injunction.  While 
some  of  the  facts  are  stated  on  Information 
and  belief,  those  facts  are  partially  admitted 
by  the  counter  affidavits  of  appellant  On 
the  papers  presented  on  the  application  for 
tbe  injunction,  it  appears  that  each  of  the 
parties  is  claiming  the  ownership,  title,  and 
possesslcm  and  right  to  the  possession  of  the 
land  in  question.  In  the  affidavit  of  respond- 
ent It  Is  alleged  that  the  respondent  some 
time  during  the  fall  of  1007,  commenced  cut- 
ting logs  upon  the  land  In  controversy ;  that 
be  had  already  cut  about  HOO  logs,  amounting 
to  about  20,000  feet,  board  measure,  of  the 
value  of  about  flOO;  also  that  a  few  of 
those  logs  had  been  removed  from  the  land 
in  controversy  and  placed  in  a  small  stream 
"called  Emerald  creek,"  which  Is  a  tribu- 
tary of  the  St  Mary's  river;  and  that  ap- 
pellant has  threatened  and  is  about  to  cut 
other  logs  and  timbers  from,  said  land,  in 
violation  of  the  defendant's  rights,  wblcb 
acts,  If  allowed  to  be  done,  will  tend  to  ren- 
der any  judgment  recovered  herein  ineffectu- 
al. In  tbe  counter  affidavit  filed  by  appel- 
lant he  admits  that  he  had  .cut  about  10,000 
feet  of  logs,  board  measure,  and  protests  that 
he  does  not  Int^d  to  cut  any  more  logs.  The 
apiilicatlon  for  an  injunction  was  made  up- 
on tbat  affidavit  the  complaint  answer,  and 
«ro88-complaInt  and  tbe  affidavit  of  the  ap- 
pelant and  we  think  the  showing  sufficient 
to  warrant  tbe  granUng  of  an  injunction 
pendente  lUe  in  order  to  preserve  the  statu 


quo  of  the  pranlsea  until  tbe  final  determina- 
tion of  the  suit 

It  is  contended  counsel  for  appellant 
tbat  the  affidavit  of  the  appellant  used  on 
said  hearing  contradicts  the  allied  threat- 
ened acts  contained  In  the  affidavit  made  in 
behalf  of  the  respondent  That  contention  is 
correct,  so  far  as  tbe  intentloii  of  the  appel- 
lant to  continue  the  cutting  of  timber  from 
said  land  la  concerned.  He  states  in  said 
affidavit  that  he  does  not  intaid  to  cut  any 
more  timber  on  said  land  or  remove  any 
therefrom.  But  it  might  occur  to  blm  to 
change  bis  Intention  and  proceed  and  cut 
more  timber  and  remove  It  from  said  land. 
There  is  nothing  In  the  record  that  would 
restrain  him  from  changing  his  mind  and  pro- 
ceeding to  remove  the  timber,  except  the 
writ  of  injunction  issued  by  the  court.  If  he 
haff  no  intention  of  cuttlog  and  removing 
other  timber  trom  said  land,  tbe  restraining 
order  issued  will  in  no  manner  interfere 
with  him,  and  If  it  ^ould  occur  to  him  to 
change  his  intention,  the  restraining  order 
in  all  probabili^  would  prevent  him  from 
carrying  oat  his  changed  intention.  Where 
the  title  and  possession  of  real  estate  Is  in 
Utlgatikn  and  each  of  the  litigants  claims  the 
same,  upon  a  proper  showing  an  Injunction 
pendente  lite  will  be  granted  to  preserve  the 
land  in  statu  quo  pending  the  litigation.  Un- 
der subdivision  2,  S  4288,  Rev.  St  1887,  it  is 
provided  that  an  injunction  may  be  granted 
when  it  appears  by  the  complaint  or  affidavit 
or  cross-complaint  or  affidavit  of  defendant 
tbat  the  commission  or  continuance  of  some 
act  during  the  litigation  would  produce  waste 
to  the  land  in  controversy.  We  think  it  suf- 
ficiently appears  from  the  papers  which  were 
considered  on  the  motion  for  an  Injunction 
that  the  cutting  of  the  timber  on  tbe  land  in 
dispute  would  produce  waste.  The  leadli^ 
case  In  this  state  on  tbe  question  under  con- 
sideration Is  that  of  Staples  v.  Rossi,  7  Ida- 
ho, 618,  65  Pac.  67,  which  Is  similar  to  the 
case  at  bar.  In  that  opinion  tbe  court  said: 
"The  allegations  of  the  complaint  If  sustain- 
ed at  the  trial,  will  establish  the  ownership 
of  tbe  plaintiffs  in  tbe  mining  ground  de- 
scribed, and  to  tbe  timber  cut  therefrom  by 
appellants,  and  which  they  have  been  tempo- 
rarily restrained  from  removing,  and  the 
plaintiffs  should  be  protected  until  the  ques- 
tion of  ownership  Is  determined.  If  plain- 
tiffs succeed  In  establishing  their  title,  they 
are  entitled  to  protection  to  their  property  In 
specie.  Without  the  aid  of  Injunction,  I 
know  of  no  other  remedy  which  will  fully 
protect  them  In  their  rights."  This  court 
has  taken  the  same  position  in  the  case  of 
Safford  V.  Flemmlng.  13  Idaho,  271.  89  Pac. 
827.  Tbe  granting  of  an  Injunction  pendaite 
lite  rests  in  the  sound  discretion  of  tbe  court 
In  EUgh  on  Injunctions,  {  11^  the  author  says: 
"The  right  to  a  preliminary  Injunction  is 
not  ex  debito  Justltiffi,  but  the  application  is 
addressed  to  the  sound  discretion  of  tbe 
court,  to  be  guided  according  to  the  drcunt- 
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stances  of  the  particular  case."  The  action 
of  the  trial  coart  In  grantlDg,  or  refusing  to 
grant,  u  Injunction  pendente  Mte  will  *  not 
be  reversed  chi  appeal,  unless  it  clearly  ap- 
pears that  there  was  an  abuse  of  discretion. 

We  cwclQde  that  the  application  for  the 
temporary  Injunction  was  auflldent,  and  that 
the  court  did  not  atrase  Its  discretion  In 
granting  the  writ  The  order  of  tbe  court 
Is  sustained,  with  costs  la  CaTor  of  the're- 
sptmdent. 

STEWART,  J.,  concurs. 

AILSHIB,  0.  J.  (dissenting).  I  am  unable 
to  agree  with  tbe  conclusion  reached  by  my 
associateB  In  this  (»se.  As  I  read  and  under^ 
stand  tin  record  In  this  case,  tliere  was  a 
total  failure,  on  ttie  part  ot  tbe  respondent, 
to  m&ke  any  showing  that  would  set  in  action 
the  discretion  of  tlie  court  to  grant  an  in- 
junction. The  complaint  In  this  case  was 
flied  Jnne  13,  1907.  The  appellant  alleged  ti- 
tle in  fee  cdmple,  and  that  he  had  been  In  poa- 
sesslon  of  the  iffemlses  for  more  than  six 
years,  and  prayed  for  a  decree  quieting  his 
title.  On  the  16th  day  of  August  thereafter 
the  defendant  answered,  and  filed  a  cross- 
conv)lalnt  He  admitted — by  failure  to  deny 
—that  the  plalntUt  had  been  in  possession 
for  six  years,  but  d^ed  bis  present  pos- 
session. Defendant  thereafter  allied  that  he 
acquired  a  tax  title  to  the  property,  and  has 
been  the  owner  and  in  the  possession  and 
entitled  to  the  possesion  of  tbe  premises  ever 
since  tbe  24th  day  of  Ai«nst.  tSOS,  which 
covered  a  period  a  few  days  sbort  of  two 
years  prior  to  tbe  filing  of  defendant's  an- 
swer and  CTOss-compIalnt.  He  thereupon 
prayed  that  bis  title  be  quieted  to  the  peem- 
laee.  On  the  30th  day  ot  September,  1907, 
plaintiff  answered  defendants  cross-complaint 
Tbe  case  remained  In  that  condition  until  the 
7th  day  of  January,  1908,  when  an  affidavit 
was  filed  by  Mr.  A.  H.  Ocomer,  one  of  the 
attorneys  for  defendant  This  affidavit  was 
wholly  on  "informattw  and  belief."  It  was 
alleged- that  some  time  during  the  fall  of 
1907  the  plaintiff  bad  cnt  about  200  logs, 
amonutiug  to  some  20,000  feet,  of  the  value 
of  about  $100,  and  that  the  affiant  was  "in- 
formed and  believed"  that  plaintiff  Intended 
to  continiK  to  cut  1<^  and  timber  from  the 
land:  Tbe  plaintiff  himself  made  and  filed 
an  affidavit  admitting  that  In  July.  1907,  he 
cnt  10,000  feet  ot  saw  logs  on  the  premises, 
and  alibied  that  he  bad  never  cnt  any  timber 
from  those  premises  since  the  month  of  July, 
1907,  and  that  the  amount  he  did  cut  was  not 
worth  to  exceed  980,  and  that  be  had  no  in- 
tention of  cutting  any  more  until  the  case 
was  settled,  and  that  be  had  never  threatened 
to  do  so.  Tbe  aflOdavit  of  tbe  plaintiff  la  posl- 
Uve  and  upon  his  own  knowledge.  The  affi- 
davit of  defendant's  attorney,  Mr.  Conner,  is 
wholly  upon  "information  and  belief."  Under . 


tbese  dreumstances  tiiere  was  not  only  a  dl< 
rect  contradiction,  but  the  evidence  on  the 
part  of  the  plaintiff  was  conclualve,  because 
it  was  positive,  made  by  one  who  knew, 
while  the  evidence  of  the  defendant  was 
wholly  upon  '^information  and  belief,"  and 
did  not  state  tiie  sources  of  informatlMi  or 
produce  the  affidavits  or  statranents  of  any 
one  who  famished  the  Inf  ormathm.  Under 
such  dreumstances  tbe  trial  court  vras  with- 
out Jurisdiction  to  make  such  an  order.  De- 
fendant's crosB-eomplalnt  makes  no  mention 
or  charge  of  cutting  timber  or  the  commis- 
sion of  waste.  It  states,  and  is  conclusively 
shown  in  this  case,  that  wbatevn  timber 
had  been  cnt  was  cut  by  the  plaintiff  prior 
to  tbe  defendant's  making  any  appearance 
In  court  whatever  or  filing  any  answer  or 
cross-ctmiplaint  or  having  any  cause  of  Action 
pending  in  court,  and  by  one  who  claimed 
to  be  tbe  owner  of  the  premises  and  In  pos- 
session tbereitf,  and  who,  def«idant  admits, 
had  be«i  the  owner  of  the  nwemlses  and  had 
been  in  possession  of  tbe  premises  at  some 
previous  time 

There  la  not  the  sllgbtest  doubt  in  my  mind 
but  that  this  order  was  onmeons  and  should 
be  reversed.  In  Shields  v.  Johnson,  10  Idaho. 
464,  70  Pac.  894,  this  court  said:  "Courts  of 
equity  should  hesitate  befbre  granting  In- 
Jnnctlons  to  restrain  trespass  committed  un- 
der color  of  title  or  ri^^t" 


LOCKWOOD  V.  FREEMAN  et  al. 
(Supreme  Court  of  Idaho.    Nov.  18,  1908.) 

1.  Watebs  and  Wateb  Goubses  (8  152*) — De-' 

TEBMINATION  OF  RIGHTS  —  PLEADINO  —  IH- 
J  UNCTION. 

Held,  that  the  complaint  stated  a  cause  of 
action,  and,  on  the  showing  made,  that  tbe 
court  did  not  err  In  granting  an  injunction. 

[fid.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec  Dig.  g  152.*] 

2.  Watebs  and  Wateb  ConaSKs  136*)— 
Pbiob  Affbofbiation. 

When  all  ot  tbe  water  of  a  stream  has  been 
appropriated  and  put  to  a  beneBdal  use,  the 
state  en^neer  cannot  legally  deprive  the  prior 
appropriator  of  such  water  oj  granting  another 
and  subsequent  applicant  a  license  to  use  the 
same,  to  the  injury  of  the  first  appropriator. 

[Ed.  Note.— For  other  eases,  see  Waters  and 
Water  Ooursea,  Dec  Dig.  {  186.*] 

8.  Watebb  and  Watsb  OODBaBS  ({  142*)— 
Pbiob  Appbopbiatioh— Gbaitxs  bt  Statk 

Enoineeb. 

Vested  rights  to  the  nee  of  water  cannot 
be  talcen  away  and  Uie  right  to  tbe  use  of  such 
water  granted  to  a  subsequent  locator  by  the 
state  engineer. 

WBd.  Note.— For  other  cases,  see  Waters  and 
ater  Coursei,  Dec  Dig.  g  142.*] 

(Syllabos  by  tiie  Court) 

.^qieal  from  District  Court  Idabo  Ooun- 
ty;  Edgar  0.  Steele,  Judge. 

Action  1^  L.  Norah  Lockwood,  as  ad- 
ministratrix, against  Sterling  Freeman  and 
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ottien.  Jndgment  for  idalnttff,  and  defend- 
ants appeal.  Affirmed. 

.7ame8  De  Haven  and  W.  H.  Gasady,  for 
appellants..  W.  N.  Scales,  for  respondent 

SULLIVAN,  J.  This  action  was  com- 
menced to  determine  the  priorities  and  rights 
of  the  several  parties  to  the  action  to  the 
water  of  a  small  stream  known  as  Short's 
creek,  situated  in  Idaho  county.  The  ac- 
tion was  commenced  May  14,  1907,  and  on 
June  22,  1907,  an  application  was  made  for  a 
restraining  order  to  prevent  the  defendants 
from  using  the  waters  of  said  creeb.  Said 
application  was  granted,  and  the  restraining 
order  Issued.  A  motion  was  made  to  dissolve 
^e  restraining  order,  which  application  was 
denied.  The  defendants  Frank  Freeman  and 
R.  P.  Plnnell  filed  their  answer,  disclaim- 
ing any  interest  whatever  In  the  waters  of 
said  creek.  After  the  action  was  brought* 
the  plaintiff,  R.  E.  Ixwkwood,  died,  and  L. 
Norah  Lockwood,  as  administratrix  of  the 
estate,  was  substituted  as  plaintiff.  The 
cause  was  thereafter  tried  and  the  court 
made  its  finding  of  facts  and  conclusions  of 
law  and  entered  Judgment  In  favor  of  the 
plaintiff,  decreeing  to  her  as  administratrix 
of  the  estate  of  said  Lockwood  the  right  to 
the  use  of  all  of  the  waters  of  said  creek 
and  enjoining  the  appellants  and  those  un- 
der them  to  desist  and  refrain  from  using 
the  waters  of  said  creek,  or  any  portion  there- 
of. From  that  Judgment,  this  appeal  was 
taken. 

It  appears  that  the  appellants  Interposed 
a  demurrer  to  the  complaint,  which  was  over- 
ruled by  the  court.  The  errors  assigned  go 
to  the  overruling  of  the  demurrer  and  the 
denial  of  the  motion  to  dissolve  the  Injunc- 
tion and  the  entering  of  the  Judgment  in 
favor  of  the  plaintiff.  The  last  assignment 
of  error  Is  based  upon  the  Insufficiency  of 
the  evidence  to  supixirt  the  findings  made  by 
the  court  The  complaint  clearly  states  a 
cause  of  action,  and  the  demurrer  to  It  was 
properly  overruled.  A  sufficient  showing  was 
made  on  the  application  for  the  Injunction 
to  warrant  the  court  In  issuing  the  writ 
There  was  do  error  In  granting  the  injunc- 
tion. 

The  following  facts  were  established  by 
the  evidence :  That  respondent's  grantors 
located  the  waters  of  said  Short's  creek  for 
the  purpose  of  working  i^rtaln  placer  mines 
situated  on  said  creek.  It  also  appears  from 
the  evidence  that  said  creek  during  high- 
water  season  contained  from  100  to  400  Inch- 
es of  water,  which  high  water  only  lasted 
for  a  week  or  two  during  the  spring  of  the 
year,  and  during  the  dry  season  the  evidence 
shows  that  the  creek  carried  only  about  from 
20  to  40  or  CM)  Inches  of  water,  and  that  It 
did  not  carry  sufficient  during  the  dry  sea- 
son to  carry  on  the  mining  <q)eratIons.  It 
also  appears  that  the  predecessors  of  the 
plaintiff  expended  f 10,000  in  making  a  reser- 
roir  and  dltdies  In  order  to  Increase  the 


supply  of  water  In  aald  creek.  It  fnrther 
appears  that  Lockwood'a  grantors  bad  used 
the  waters  of  said  creek  at  Tarions  times  for 
20  or  30  years  in  placer  mining  and  for  the 
irrigation  of  an  orchard,  garden,  and  hay 
land;  that  the  orchard  la  from  20  to  25 
years  old.  It  also  appears  that  said  trees 
could  not  be  grown  wittioat  IrrljcaUoo.  The 
evidence  further  shows  tbat  at  times  there 
waa  not  a  sufficient  amonnt  of  water  wltb 
the  additional  supply  obtained  from  the  res- 
ervoir to  serve  the  pnqioses  of  plataitlff  and 
his  grantors.  The  evidence  also  ahoira  tbat 
the  defendants  settled  upon  aald  land  along 
said  stream  in  March,  1905,  and  c<HiBtructed 
a  small  Irrigating  ditch  from  said  stream,, 
whereby  they  Irrigated  several  acres  of  land  ; 
that  they  made  application  to  the  state  en- 
gineer for  a  permit  to  appropriate  some  of 
the  water  of  said  stream,  wUch  permit  was 
finally  granted. 

Gonnsel  for  appellants  appear  to  lay  spe- 
cial stress  upon  the  fact  that  the  aKWlIanta 
received  a  license  from  the  state  engineer  to- 
appropriate  water  from  said  atream.  There 
is  nothing  In  tbat  contention  whatever,  as 
it  Is  clearly  shown  tbat  all  of  the  waters  of 
said  creek  had  been  appropriated  by  the 
respondoit  and  bis  grantors  long  before  any 
Ucraise  was  applied  for  by  the  appellants 
from  the  state  engineer.  The  state  engineei; 
has  no  authority  to  deprive  a  prior  appro- 
priator  of  water  from  any  streams  in  this 
state,  and  give  It  to  any  other  person.  Vest- 
ed rights  cannot  thus  be  taken  away. 

Connsd  argue  that  it  appears  from  the  evi- 
dence that  respondent  was  not  using  and' 
bad  not  applied  all  of  the  waters  of  said 
creek  to  a  beneficial  use.  The  evidence  clear- 
ly shows  to  the  contrary.  In  fact.  It  abows- 
tbat  respondent  and  bis  predecessors  could 
carry  on  their  mining  operations  but  a  very 
few  days  in  the  year,  and,  when  they  were 
Irrigatbig  their  ground,  there  was  not  suffi- 
cient water  to  carry  on  the  mining  opera- 
tions at  all. 

It  was  also  urged  tbat  reqwndent  has  In- 
creased the  area  of  bis  Irrigated  lands  In  the- 
last  few  years,  which  we  think  be  bad  a 
perfect  right  to  do.  The  evidence  also  shows- 
that  he  did  not  have  sufficient  water  to  proii- 
erly  Irrigate  all  of  the  land  tbat  be  bad  un- 
der cultivation.  It  Is  clear  from  all  of  the 
evidence  in  the  case  tbat  the  respondent  la 
entitled  to  all  of  the  water  In  said  ci«ek, 
and  that  deceased  and  his  {wedecessors  have 
used  the  same  for  many  years  In  mining  and 
Irrigation,  and  had  done  so  for  years  before 
the  appellants  bad  settled  on  said  creek.  It 
further  appears  that  the  appellants  were 
advised  at  the  time  they  settled  on  said 
creek  that  there  was  not  sufficient  water 
there  for  them.  Still  they  persisted  in  set- 
tling there,  claiming  that  they  thought  they 
could  get  permission  to  use  sufficient  water 
with  which  to  Irrigate  a  garden. 

We  find  no  error  in  the  record,  and  the 
Judgment  must  therefore  be  affirmed ;  and  It 
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to  90  oTAeceS,  with  coBts  In  fftvor  ot  tbe 
reqMmdent. 

AILSHIB,  a  J.,  and  STEWART,  J.,  con- 
cur. 


8WANE  et  al.  v.  SWEETWATER  IRRIGA- 
TION &  POWER  CO..  Limited. 

(SDpnnw  Ooart  of  Idmho.   Nor.  12,  1908.) 

L  VBHDOB   AHD    PuBCHABEB  (I  28S*)'-BONA 
FlOB    POBCHASBBS  — VAILUBE    TO  RKOBO 

Dekd— Effect. 

Where  8.  took  a  conveyance  of  real  prop- 
erty and  paid  a  valuable  coiuideiation  tberftior, 
ud  had  no  notice  ol  an  ootBtaoding  anrecorded 
deed  tor  a  ditch  and  right  of  way  through  the 
property,  and  recorded  ner  deed  of  conveyance 
prior  to  the  recording  of  the  onUtanding  deed 
lor  ditdi  and  right  <n  way,  under  section  3001, 
Bev.  St.  1887,  the  unrecorded  deed  ia  void  aa 
against  auch  aubaequent  purchase. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purch&aer,  Cent.  Dig.  I  663 ;  Dec  Dig.  8  ^ 
2.  Advebsk  Pobsesbion  (8  100*)— Possession 

IJnDBB  Uhbbcobded  Died— Extent. 

Where  a  purchaser  of  a  right  of  way  for  a 
mtA.  acrOM  a  tract  of  land  has  failed  to  record 
its  conveyance  prior  to  the  record  of  a  subae- 
qnent  conveyance  made  in  good  faith,  and  in 
an  action  to  qnlet  title  seeks  to  recover  on 
tbe  grounds  of  adverse  poaaeasion  for  the  stat- 
utory period,  the  extent  of  the  right  of  way 
or  easement  must  be  determined  by  the  facta 
proven  as  to  tbe  extent  of  tbe  use  and  occupa- 
tion, and  cannot  be  detennined  bj  the  calls  of 
such  unrecorded  deed. 

[Ed.  Note.— For  other  casea,  see  Adverse  Pos- 
Msion,  Cent.  Dig.  i  SIT;  Dec.  Dig.  |  100.*] 
&  Advebsb  Pomessioh  (8  93*)— Patuent  of 

Taxes. 

Under  the  provisions  of  section  4043,  Rev. 
St.  18OT,  adverse  possession  cannot  be  establish- 
ed anlen  it  Is  shown  that  the  land  has  been  oc- 
cupied and  claimed  for  tbe  period  of  five  years 
continuously,  and  the  claimant  or  his  prede* 
cessors  in  interest  have  paid  all  taxes,  state, 
conntj,  and  munidpal,  which  have  been  levied 
and  aascBsed  npon  saeh  land  according  to  law. 

[Ed.  Note.— For  other  cases,  aee  Adverse  Poa- 
sesaion.  Cent  Dig.  1  SSSTDee.  Dig.  |  93.«] 

4.  ADVEBSK  Possession  (8  93*)— Pathent  of 
Taxbs. 

In  a  case  where  a  party  seeks  to  establish 
Us  ri^t  and  title  to  real  estate  under  the  law 
of  adverse  possession,  he  must  prove,  and  tbe 
court  must  find,  that  he  has  paid  or  caused  to 
be  paid  all  the  taxes  which  have  been  levied 
and  asaesaed  against  the  property  for  five  years 
continnonslr,  or  that  the  property  was  exempt 
from  taxation  or  has  never  been  asaeased. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session. Cent  Dig.  {  626;  Dec.  Dig.  8  93.*] 

5.  Taxation  (8  251*)  —  Pbopebtt  Exeiift  — 
Questions  fob  Jubt— Ibbioatino  Canals. 

Under  the  provisiona  of  section  1402,  Bev. 
St.  1887,  as  adopted  by  act  of  February  10, 
1899  (Seaa.  Laws  1899,  p.  221).  all  irrigating 
canals  and  ditches  and  water  rights  appurte- 
nant thereto  are  exempt  (nan  taxation  when 
the  owner  or  owners  of  tbe  canals  and  ditches 
nae  the  water  thereof  exclusively  upon  land 
owned  by  the  owner  of  the  ditches  and  water 
right,  but  where  any  water  is  sold  or  rented 
from  aoch  canal  or  ditch,  tiie  same  Is  taxable  to 
tbe  extent  of  the  sale  or  rental.  Under  the 
provisions  of  this  statute,  it  becomes  a  ques- 


tion of  fact  in  each  case  as  to  whether  or  not  a 
canal  or  ditch  or  water  right  Is  taxable  in 
whole  or  In  part,  or  la  antinly  exempt  fmn 
taxation. 

[Ed.  Note^For  other  caaes,  see  Taxation, 
Cent  Dig.  I  813;  Dec.  Dig.  1  %}1.«} 

6.  Watebs  and  Wateb  Goitbsbs  (8  144%*)— 
Appbophiation— Right  of  Wat. 

The  fact  that  a  party  has  located  a  water 
right  and  filed  his  notice  thereof  In  accordance 
with  law  does  not  give  him  any  right  to  build 
ditches  and  canals  across  the  lands  of  others  un- 
til he  has  acquired  the  easement  and  right  of 
way  therefore  either  by  purchase  or  condemna- 
tion. The  ownerahip  of  a  water  right  does  not 
necessarily  implv  that  the  ownership  of  the 
ditch  through  wtilch  the  water  flows  la  vested 
in  the  same  person.  Tlie  ownership  of  the  ditch 
and  the  ownership  of  a  water  right  for  water 
to  flow  through  each  ditch  may  exist  in  differ- 
ent parties. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  147;  Dec.  Dig.  f 
144%.*] 

7.  Pleadino  (S  17*)— Allegation  on  iNroB- 

IIATION  AND  BeLIEF—SuFPICIBNCT. 

An  allegation  in  a  complaint  that  "defeod- 
ant  ia  Informed  and  believes"  that  certain  facts 
exist,  without  farther  alleging  on  sacb  Informa- 
tion and  belief  that  those  (acts  do  exist  is  not 
a  snffident  allegatlm  of  any  Issuahle  fact 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  I  88;  Dec  Dig.  |17.*] 

8.  Pleading  (8  34*)— Constbuotion— Chab- 
aoteb  of  Pleading. 

The  name  and  character  of  a  pleading  must 
be  determined  by  the  facts  alleged,  and  the  re- 
lief asked  by  the  pleader.  The  right  to  recover 
will  not  be  limited  by  the  name  given  to  the 
pleading  by  the  pleader,  except  in  such  cases  as 
the  action  and  conduct 'of  the  pleader  has  mis- 
led the  advene  party  to  his  prejudice. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  8  66;  Dec.  Dig.  |  34.*] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court  Nes  Perce 
County;  Edgar  C.  Steele,  Judge. 

Action  by  Lucy  J,  Swanic  and  another  to 
quiet  title  against  the  Sweetwater  Irriga- 
tion &  Power  Company,  Limited,  From  a 
Judgment  for  defendant,  and  an  order  deny- 
ing a  new  trial,  plaintiffs  appeal.  Reversed. 

D.  B.  Hodge  and  Ohas.  L.  McDonald,  (or 
a^iellantB.  George  W.  TannahlU,  tor  re- 
spondent. 

AIL8HIE,  C.  J.  This  action  was  com- 
menced 1^  the  appellants  In  tbe  lower  court 
for  tbe  purpose  of  quieting  their  title  to  a 
strip  of  land  25  feet  wide  running  across 
their  (arm  and  being  12^  feet  on  each  side 
of  the  center  of  an  irrigation  ditch.  Tbe  de- 
fendant answered,  denying  tbe  material  alle- 
gations of  the  complaint,  and  alleging  title  In 
Itself  by  deed  of  conveyance  and  also  ad- 
verse possession.  It  also  pleaded  tbe  stat- 
ute of  limitations.  Judgm^t  was  entered  In 
favor  of  the  defendant  Plaintiffs  moved 
for  a  new  trial  and  tbe  motion  was  denied, 
and  they  appealed  from  the  judgment  and 
order.  On  January  20,  19(KS,  the  appellant 
Lucy  J.  Swank,  through  tbe  i^^cy  of  her 
husband,  Lewis  J.  Swank,  purchased  the  S.  E. 
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%  of  tbe  N.  B.  %  of  seeUon  5,  tcmnshlp  34  N.. 
range  4  W.,  B.  M.,  In  Nes  Perce  county,  and 
took  title  to  the  whole  thereof  by  warranty 
deed.  Tbechaln  of  title  asappeared  by  the  rec- 
ords waa  perfect,  and  was  deralgned  through 
mesne  conveyance  from  the  United  States 
government  On  December  14.  1905,  almost 
a  year  after  tbe  Swank  purchase,  there  was 
filed  for  record  a  warranty  deed  from  Eben 
Mounce  and  wife  to  the  respondent  Sweet- 
water Irrigation  &  Power  Oompany,  Limited, 
conveying  the  land  occupied  by  the  ditch 
with  a  strip  il2%  feet  wide  on  each  side  of 
the  center  thereof.  Tbe  Mounce  deed  was 
executed  and  delivered  on  November  28, 1898, 
and  at  the  time  of  Its  execution  and  delivery 
Mounce  waa  the  owner  of  the  entire  tract  of 
land  through  which  the  ditch  was  conatmct- 
ed.  It  Is  conceded  that  the  Swanks  bad  no 
knowledge  of  the  existence  of  this  deed  at 
tbe  time  of  their  purchase  of  the  land.  Tbe 
only  knowledge  tbey  had  as  to  the  title  and 
ownership  of  the  ditch  being  vested  In  any- 
one other  than  tbe  owner  of  tbe  tract  of 
land  was  the  fact  of  the  existence  of  the 
ditch  Itself  and  the  conversation  that  took 
place  at  tbe  time  of  the  purchase  between 
Lewis  J.  Swank  and  tius  A.  Swanson,  tbe 
immediate  grantor  to  Lucy  J.  Swank.  The 
purchase  was  made  in  January,  and  at  that 
time  there  was  no  water  running  through 
the  ditch.  It  was  not  In  the  irrigating  sea- 
son, and  was  at  the  time  of  the  year  when 
the  ditch  was  not  in  repair.  It  appears, 
however,  that  the  ditch  was  from  2  to  3  feet 
wide  at  the  bottom  and  from  3  to 
wide  at  the  top  and  from  2  to  3  feet  deep. 
In  order  to  cross  the  ditch  with  wagons 
and  teams,  it  was  necessary  to  keep  it 
bridged  at  such  places  as  tbey  desired  to 
cross.  At  the  time  of  the  purchase  Swanson 
told  Swank  that  be  had  been  Irrigating  a 
tract  of  land  that  lay  a  mile  or  so  to  the 
northwest  of  this  ranch,  which  belonged  to 
the  Vollmers.  The  ditch  entered  tbe  farm 
somewhere  on  the  southeast,  and  ran  across 
to  the  northwest  and  some  miles  beyond. 
The  water  that  was  carried  through  this 
ditch  was  received  from  the  Sweetwater 
creek  a  number  of  miles  distant  from  this 
farm.  The  Irrigating  company  had  been  In 
possession  of  this  ditch  and  right  of  way  (at 
least  during  the  irrigating  season)  for  some 
eight  or  ten  years  preceding  the  commence- 
ment of  this  action.  From  these  facts  the 
trial  court  found  that  tbe  "defendant  had 
been  in  the  quiet,  peaceable,  and  adverse 
possession  of  said  tract  of  land,  and  tbe 
whole  thereof,  for  more  than  eight  years 
last  past,  immediately  preceding  the  com- 
mencement of  this  action,  under  claim  of 
right  and  color  of  title,  and  tbe  plaintUTs 
and  their  Immediate  grantors  and  predeces- 
sors In  Interest  bad  actual  notice  of  tbe 
claim  of  said  defendant  to  tbe  tract  of  land 
and  each  and  every  part  thereof."  Appar- 
entiy  tbe  court  took  tbe  view  tbat  the  knowl- 
edge that  the  Swanks  had  of  the  existence 


of  tbia  ditch,  and  the  use  to  which  it  bad 
been  put,  and  the  fact  tbat  It  received  wa- 
ter from  beyond  tbe  confines  of  this  ranch 
and  carried  it  across  tbe  ranch  for  use  on 
other  lands  constituted  notice  to  them  that 
the  ownership  and  right  of  possession  in  and 
to  the  ditch  and  right  of  way  was  vested  in 
someone  other  than  the  owner- of  tbe  ranch, 
and  was  sufficient  to  put  them  on  notice  and 
Inquiry.  The  trial  court  rested  the  right  of 
defendant  to  recover  In  this  case  upon  titie 
by  adverse  posseMlon.  The  court  specifical- 
ly finds  that  plaintlfl^  had  no  notice  of  the 
deed  from  Mounce  and  wife  to  the  defend- 
ant' In  that  view  of  the  case,  tbe  title  ac- 
quired by  tbe  adverse  possession  and  user 
could  only  be  commensnrate  and  coextensive 
with  tbe  use  to  which  tbe  land  was  being 
subjected.  The  question  as  to  tbe  amount  of 
ground  necessary  for  the  use  of  the  ditch 
and  right  of  way  would  be  one  of  fact  to  be 
determined  on  the  trial  of  the  case  and  could 
not  be  measured  by  the  calls  of  the  deed. 
If  the  Swanks  had  no  knowledge  of  this 
deed,  they  could  not  be  charged  with  the  de- 
scription therein  contained  nor  the  extent  of 
ground  covered  thereby.  In  other  words,  the 
amount  of  land  necessary  for  the  ditch  and 
right  of  way  would  have  to  be  determined 
upon  tbe  proofs  rather  than  upon  the  calls  of 
the  deed.  It  would  extend  only  to  the 
amount  adversely  used  and  occupied. 

Tbe  appellant  lajB  particular  stress  upon 
the  fact  that  there  Is  no  evidence  tending  to 
show  tbat  tbe  defendant  ever  paid  tbe  taxes 
levied  and  assessed  against  this  strip  of  land, 
and  tbat  there  is  no  finding  to  that  effect. 
Section  4043  of  the  Revised  Statutes  of  1887, 
provides  as  follows:  "For  the  purpose  of 
constituting  an  adverse  possession,  by  a  per- 
son claiming  title  not  founded  upon  a  written 
Instrument,  Judgment  or  decree,  land  Is  deem- 
ed to  have  been  possessed  and  occupied  In  the 
following  cases  only ;  (1)  Where  It  has  beoii 
protected  by  a  substantial  inclosure.  (2) 
Where  It  has  been  usually  cultivated  or  Im- 
proved. Provided,  however,  that  In  no  case 
shall  adverse  possession  be  considered  estab- 
lished under  tbe  provisions  of  any  sections  of 
this  code,  unless  it  shall  be  shown  that  the 
land  has  t>een  occupied  and  claimed  for  the 
period  of  five  years  continuously,  and  the 
party  or  persons,  their  predecessors  and 
grantors,  have  paid  all  taxes,  territorial* 
county,  or  municipal,  which  have  been  levied 
and  assessed  upon  such  land  according  to 
law."  It  was  therefore  necessary  for  the 
defendant  to  prove,  and  the  court  to  find, 
that  defendant  had  paid  all  the  taxes,  state, 
county,  and  municipal,  which  bad  been  levied 
and  assessed  against  this  strip  of  land  for 
five  years  continuously.  Green  v.  Christie,  4 
Idaho,  438,  40  I^c.  54;  Brose  v.  Boise  City 
Ry.,  etc.,  Co..  6  Idaho,  694,  61  Pac.  753.  Re- 
spondent contends  that  this  ditch  and  right 
of  way  was  exempt  from  taxation,  and  It  was 
therefore  unnecessary  to  prove  that  any  taxes 
had  been  paid,  and  that  no  aBBessment  had 
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been  made  against  the  property.  In  support 
of  tUs  omtentlQn  counsel  cites  section  140% 
Ber.  St^  as  the  same  was  adopted  and  ap- 
proved Vebmaiy  10.  1899  (Sen.  Laws  1890, 
p  221),  wUch  Is  as  follows :  "The  following 
property  Is  exempt  from  tazatlcn:  All  li> 
ligatlng  canals  and  ditches  and  water  rights 
tiH)iirtenant  thereto,  wh&x  the  owner  or  own- 
ers of  said  Irrigating  canals  and  ditches  use 
the  water  thereof  excluslTely  upon  land  or 
lands  owned  hy  him  or  her  or  them :  Provid- 
ed, In  case  any  water  be  sold  or  rented  from 
any  such  canal  or  ditch,  then,  in  that  event, 
snch  canal  or  ditch  shall  be  taxed  to  the  ex- 
t«it  of  such  sale  or  rental."  The  diflQcnlty 
tn  this  position  of  respondent  arises  from  the 
facts  of  this  particular  case  as  applied  to  the 
foregoing  statute.  In  order  to  have  shown 
that  this  ditch  was  exempt,  it  was  necessary 
to  show  that  the  waters  thereof  were  used 
exclusively  upon  the  lands  owned  by  the  own- 
er of  the  ditch,  or  to  have  shown  that,  In 
fact  the  ditch  and  right  of  way  had  never 
been  asaeased.  Neither  of  these  facts  appears 
to  have  been  shown  In  this  case.  The  only 
evidence  in  the  record  as  to  the  Irrigation  of 
any  particular  tract  of  land  Is  with  reference 
to  a  farm  owned  by  Mrs.  John  P.  Vollmer. 
That  evidence  would  at  least  tend  to  show 
tbat  the  irrigation  company  was  fumlBhing 
water  for  the  Irrigation  of  lands  other  than 
those  owned  by  the  company  and  would  con- 
sequently make  the  ditch  liable  to  assessment 
to  the  extent  of  the  sale  or  rental.  If,  on  the 
other  hand,  the  company  should  succeed  in 
showing  that  as  a  matter  of  fact  the  property 
was  exempt  from  taxation  or  had  never  been 
assessed  to  anyone,  then  such  proof  would 
bring  the  respondent  within  the  purview  of 
the  statute.  Section  1402,  Rev.  St.  1887  (Sess. 
Laws  1899,  p.  221) ;  Baldwin  v.  Temple,  101 
CaL  396,  35  Pac.  1008;  Reynolds  v.  WlUlard, 
80  Cal.  605,  22  Pac.  262.  On  the  question  of 
Dotlce  to  the  Swanks  of  adverse  possession 
and  user  or  of  suCBcient  facts  and  circum- 
stances to  put  them  on  Inquiry,  we  are  of  the 
opinion  that  the  evidence  supports  the  find- 
ing. However,  as  the  case  must  be  retried, 
and  additional  evidence  may  be  adduced  on 
tbe  next  trial,  we  refrain  from  any  discns- 
tion  of  this  phase  of  the  case. 

Since  this  case  must  be  remanded  for  a 
new  trial,  It  will  be  necessary  to  pass  on  snch 
qnestions  as  have  been  raised  and  are  likely 
to  arise  on  another  trial.  In  the  first  place, 
the  plaintiff  demurred  to  that  part  of  de- 
fendant's answer  designated  "a  further  and 
second  defense."  The  demurrer  was  general 
and  on  the  ground  that  the  answer  does  not 
state  facts  sufficient  to  constitute  a  defense. 
This  demurrer  was  properly  overruled  for  the 
reason  that  the  answer  did  contain  matter 
constituting  a  defense,  among  other  things 
Iwlng  the  allegation  of  adverse  possession  for 
mcR>e  than  the  statutory  period,  also  the  bar 
<H  the  statute  of  limitations.    It  Is  well 


enoufl^  to  observe  here,  however,  that  that 
portion  of  paragraphs  8,  4,  and  6,  wherein  It 
was  alleged  that  the  defendant  by  reason  of 
certain  water  locations  and  the  filing  of  no- 
tices thereof  acquired  the  right  to  construct 
Its  ditch  across  the  lands  occupied  by  plain- 
tiff, and  also  alleges  that  "defendant  is  In- 
formed and  beUeres"  that  certain  things  oc- 
curred by  hiadvertence,  did  not  constitute 
any  grounds  of  defoise  or  cause  of  cross* 
complaint  Hie  fact  tlut  a  party  has  a  water 
right  i^ves  him  no  right  to  enter  the  lands 
of  others  for  the  purpose  of  constructing 
dltchra  and  canals  across  them,  except  over 
public  lands  of  the  United  States.  He  must 
obtain  that  easement  and  right  of  way  either 
by  purchase  or  condemnation.  Ownership  of 
a  ditch  and  the  water  right  for  waters  to 
flow  through  the  ditch  may,  and  often  do, 
exist  In  different  parties.  The  existence  of 
the  one  right  does  not  necessarily  imply  the 
existence  of  the  other  right  in  the  same 
party.  Ada  County  Farmers'  Irr.  Co.  v. 
Farmers'  Canal  Co.,  6  Idaho,  793,  61  Pac. 
390,  40  L.  R.  A.  485;  Stocker  v.  KIrtiey,  S 
Idaho,  796,  59  Pac.  891 ;  Parke  v.  Boulware, 
7  Idaho,  490,  63  Pac.  1045.  The  allegation 
that  "defendant  is  Informed  and  believes" 
certain  facts  without  also  alleging  on  infor- 
mation and  belief  that  those  facts  do  exist  Is 
no  allegation  at  all.  Bank  of  North  America 
V.  Rlndge  (C.  C.)  67  Fed.  279.  Again,  the  find- 
ing by  the  court  that  the  cause  of  action  Is 
barred  by  tbe  statute  of  limitations  neces- 
sarily rested  upon  the  court's  finding  with 
reference  to  adverse  possession  and  other 
facts  in  connection  therewith.  Since  the 
Judgment  must  be  reversed  on  the  ground  of 
adverse  possession,  it  must  necessarily  be  re- 
versed on  the  question  of  the  bar  of  the 
statute  of  limitations,  as  a  different  finding 
on  the  question  of  adverse  possession  would 
materially  affect  the  finding  on  the  bar  of  the 
statute.  Finally,  it  Is  contended  by  the  ap- 
pellant that  the  affirmative  judgment  In  favor 
of  defendant  Is  erroneous  for  the  reason  that 
defendant  did  not  file  any  cross-complaint, 
but  rather  designated  Its  affirmative  allega- 
tions as  a  separate  defense.  It  can  make  no 
difference  what  the  pleader  may  call  his 
pleading,  It  will  be  Judged  by  the  allegations 
it  contains,  except  In  such  case  as  the  action 
of  tbe  pleader  may  have  misled  the  adverse 
party  to  his  prejudice.  In  this  case  he  desig- 
nated It  a  further  and  separate  defense,  but 
it  contained  allegations  which,  If  found  true, 
would  entitle  the  defendant  to  affirmative 
relief,  and  the  prayer  claimed  such  relief.  It 
Is  clearly  proper  for  the  trial  court  to  grant 
snch  relief,  as  the  pleading  and  facts  disclos- 
ed show  the  pleader  entitled  to  recover. 

For  the  reasons  above  stated,  the  Judgment 
is  reversed  and  a  new  trial  is  granted.  Costs 
awarded  in  favor  -of  appellant 

SULLIVAN  and  STBWABT,  JJ.,  concur. 
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liAW,  Co.  Atty.,  T.  SMITH. 
(Snpreme  Coart  of  Dtah.    Not.  9,  190S.) 

1.  Statutis  (I  188*)— CoHsrauonoii— Meah- 
IRQ  or  Words. 

The  coart  in  construing  a  itatnte  moBt  Kive 
to  evei7  word  or  phrase  its  ordinary  meamng, 
unless  tb«  context  shows  tbBt  to  do  so  will  de- 
feat the  leglBlattve  intent. 

[Ed.  Notbr-For  otber  cAses,  sm  Statatss,  Gent. 
IHg.  i  266:  Dea  Dig.  Tm*] 

2.  ApFKAX.  AND  BBBOS  (8  997*)— QUESTIONS  OF 

Pact— DiBKCTiNO  VrBDicr— Review. 

To  review  the  action  of  the  trial  court  in 
directing  or  refosing  to  direct  a  verdict,  the 
court  on  appeal,  must  look  Into  the  eridence, 
and,  where  the  evidence  Is  without  ccmflict  and 
no  conflicting  inferences  are  permissible,  or 
where  all  the  evidence  with  the  inferences  laclcs 
an  essential  element  of  the  case  or  defense,  the 

Sluestlon  what  the  verdict  should  be  Is  one  of 
aw,  bat  the  court  will  not  weigh  the  evidence 
to  determine  whether  certain  facts  are  estab- 
Ushed. 

[Ed.  Note.— For  otber  cases,  see  Appeal  and 
Error.  Gent.  Dig.  I  4024;  Dec  Dig.  f  997.*] 

ft.  Tbzal  ($  178*)— Motion  fob  Dibboted  Yeb- 

DicT— Review  of  Evidence. 

The  court  in  passing  on  the  request  for  a 
directed  verdict  must  pass  on  the  question  wheth- 
er the  evidence  justifies  its  submission  to  the 
jury  tor  a  findii^  either  for  or  against  plain- 
tiff or  defendant,  and  In  doing  so  the  court  sim- 
ply decides  what  the  judgment  shall  be  on  the 
undisputed  facts,  but  it  does  not  weigh  the  evi- 
dence to  determine  what  facts  are  established. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  402;  Dec.  Dig.  I  178.*] 

4.  Appeal  and  Bbbob  ({  870*)— RuliMq  on 
Request  fob  Dibected  Vebdict— Review. 
The  error  of  the  trial  court  In  directing 
or  refusing  to  direct  a  verdict  Is  one  of  law 
reviewable  b^  the  Supreme  Court  on  appeal  as 
coming  within  "orders,  rulings,  or  decisions" 
made  In  the  actiMi  within  Comp.  Laws  1907,  i 
3304,  aothoriziog  the  court  on  appeal  from  a 
judginent  to  renew  orders,  rulings,  and  deci- 
sions in  the  action. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  8487 ;  Dec.  Dig.  f  870.*] 

Si  New  Tbiai.  (fi  2*>— Monona— Rxoht  to 

Move  fob  New  Tbial. 

Tb.9  right  to  move  for  a  new  trial  exists 
In  every  case,  legal  or  equitable,  and  whether 
tried  by  the  court  or  jury. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Gent.  Dig.  |8  4,  6;  Dec  Dig.  |  2.*] 

fll  Appui.  and  Bbbob  (|  S98*)—Rb7ibw— Mo- 
tion FOB  New  Tbial— Necebsitt. 

A  party  who  has  obtained  one  ruling  from 
the  trial  court  and  has  taken  or  has  been  given 
a  statute^  exception  need  not,  to  obtain  a  re- 
view of  the  ruling,  require  the  trial  court  to 
pass  on  a  motion  for  new  trial. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  9  1736;  Dec  Dig.  i  288.*] 

7.  Appxal  and  Ebbob  (t  272*)— Rbvibw— Mo- 
tion FOB  New  Tbial— Necessitt. 

Where  a  party  has  not  taken,  and  the  stat- 
Qte  has  not  given  him,  sn  exception  to  a  ruling 
before  moving  for  new  trial,  he  cannot  obtain 
a  review  of  the  ruling  by  simply  filing  a  motion 
for  new  trial  and  ezc^>ting  to  an  adverse  rul- 
ing thereon. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  1  1612;  Dec.  Dig.  1  272.*] 


8.  New  Tbiai.  (|  6*)— Discbbtioh  or  Tbial 

COUBT. 

The  trial  court  In  passing  on  a  motion  for 
a  new  trial  may  exercise  a  sound  discretion 
which  the  losliiff  party  may  Ibv*^  In  the  ll^t 
of  ^  whole  proceedings  In  case. 

[Ed.  Note.— For  other  cases,  see  New  Trial* 
Cent  Dig.  H  9b  10;  Dee.  Dig,  |  6.*] 

9.  Appeal  and  Ebbob  (I  867*)— Ruling  on 
Motion  fob  New  Tbial— Review. 

The  Supr^e  Court  In  reviewinz  a  rulinr 
on  a  motiim  for  new  trial  is  ordinanlv  limited 
to  the  review  of  the  specific  rullnga  made  by  the 
trial  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  3476-3482;  Dec  Dig.  J 
867.*] 

10.  Appeal  and  Ebbob  (|  281*)— Motion  fob. 
New  Tbial— Necesbitt. 

Where  matter  cmnes  up  after  the  trial  or 
relates  to  matters  within  Comp.  Laws  1907,  | 
8292,  authorizing  a  new  trial  for  irregularity  in 
the  proceedings  of  the  coart  or  jury,  miscon* 
dnct  of  the  jury  or  adverse  party,  accident  and 
surprise,  newly  discovered  evidence,  excessive 
damages,  a  motion  for  new  trial  involving  such 
matters  must  be  made,  or  the  same  cannot  be 
reviewed. 

[EM.  Note.— ^For  other  eawsi,  see  Appeal  and 
Error,  Cent  Dig.  1  1650;  Dec  Dig.  f&l.*] 

11.  Appeal  and  Ebbob  (|  S94*)— Motion  fok 
New  Tbial— Necessitt. 

Under  Comp.  Laws,  1907,  |  3292,  author^ 
izlng  the  granting  of  a  new  trial  for  insuflS- 
ciency  of  the  evidence  to  justify  the  verdict, 
a  party  challenging  the  sufficiency  of  the  evi- 
dence mast  do  so  by  motion  for  new  trial,  un- 
less during  the  trial  be  raised  the  question  by 
motion  for  nonsuit  or  for  a  directed  verdiot, 
in  which  case  a  motion  for  new  trial  is  not 
necessary  to  obtain  a  review  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  1727 ;  Dec  Dig.  |  294.*! 

12.  Appeal  and  Ebbob  (S  281*)— Review-* 
New  Trial— Necessity. 

Under  Comp.  Laws  1907,  1  8292.  author- 
izing the  granting  of  a  new  trial  on  specified 
grounds,  and  section  3296,  authorizing  the  court 
to  grant  a  new  trial  on  its  own  motion,  and 
section  3304,  providing  that,  on  am>eal  from  a 
judgment,  orders,  mlinKS.  and  dedums  to  which 
objections  have  been  taken  or  which  are  deemed 
excepted  to  are  before  the  court  for  review, 
etc.,  the  review  in  the  Supreme  Court  of  errors 
at  the  trial  does  not  depend  on  a  motion  for  a 
new  trial  except  for  matters  on  which  the  trial 
court  had  no  opportunity  to  pass  during  the 
trial,  and  orders,  ruling,  and  decisions  made  by 
the  trial  court,  including  Its  ruling  on  motion 
to  direct  a  verdict,  and  all  questions  of  fact 
in  egnity  cases  on  which  the  trial  court  paased. 
Including  the  findings,  and  errors  in  -  midings 
of  fact  and  conclusions  of  law  In  law  cases,  are 
before  the  Supreme  Court  fOr  review  without 
a  motion  for  new  trial. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Efaror.  Cent  Dig.  1  1650;  Dee.  Dig.  1  281.*] 

IS.  CouBTS  (I  90*)— Pbbviocb  Decisions  as 
Binding. 

Where  the  Supreme  Court  has  made  a  pal- 
pable error  in  coDstniing  a  statute,  the  court 
should  correct  the  error  when  the  correction 
will  not  inflict  serious  injury  to  any  one,  and 
will  enforce  the  legislative  Intent 

[Ed.  Note.— For  other  eases,  see  Goorts,  Gent. 
Dlig.  H  818,  820;  Dec  Dig.  I  90.*] 

14.  Officebb  ({  66*)  —  Claiub  —  Iicpbopbb. 

Claims — Statutes. 

A  sheriff  presenting  to  the  county  a  claim 
tor  money  expended  In  the  discharge  of  official 


•For  other  cases  see  same  topic  and  section  NUMBBR  In  Dee.  ft  Am.  Digs.  U07  to  date,  *  Reporter  Indexes. 
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duties  for  which  the  law  provides  do  eompen- 
MtioQ  except  the  Balary  Szed  by  Comp.  Laws. 
1907.  I  2067,  does  not  present  a  charge  for  U- 
IpKal  fees  for  services  rendered  within  section 
4580,  providing  that  any  officer  gnllty  of  cor- 
ruptly charging  and  collecting  illegal  fees  for 
services  rendered  may  be  removed. 

[Bd.  Note.— For  Other  caiei.  see  Officera,  Dee. 
Dig.  S  66  *] 

15  Falsi  PBsnnsss  n  18*)— Ixxboal  Claus 
—Statutes— CoK8raucnoN—"GENDiRE." 
Comp.  Laws  1007.  |  4083,  punishing  every 
penon  who  with  Intent  to  defraud  presents  for 
allowance  to  any  state  or  connty  officer,  etc., 
aathorised  to  allow  or  pay  the  same,  if  genuine, 
toy  fraodnlent  claim,  Is  violated  where  the 
claim  presented  is  one  which  on  its  face  pur- 
ports to  be  a  charge  against  the  political  divi- 
sion for  which  the  officer  acts  In  allowing  or 
payin?  ]t.  and  the  mere  fact  that  the  claim  is 
nnaathoriaed  br  law,  and  that  the  officer  cannot 
legally  ^low  or  pay  it,  is  not  dedalve ;  and  ao 
long  as  the  daim.  tf  valid,  ia  one  that  conld  or 
vhonld  be  allowed  or  paid,  It  is  within  the  stat- 
ute, tboagh  the  claim  itself  may  be  for  a  mat- 
ter which  the  law  does  not  authorise  or  even 
foiUd,  the  word  **a;enu]ne"  referring  to  a  real 
elafm  as  diatlngtalahed  from  a  counterfeit. 

[Ed.  Note.— For  other  cases,  see  FaiRe  Pre- 
tenses, Dec.  Dig.  I  18.* 

For  other  deHnitions,  see  Words  and  Phrases, 
vol.  4,  pp.  30B2,  3083.j 

16.  Offioerb  a  74*)  —  Sheriffs  —  Izxeoal 
Fees. 

An  accusation  filed  agalaat  a  sheriff  in  pro- 
twdings  for  bis  removal  under  Comp.  Laws. 
1907,  1  4S6S,  subJectiDg  officers  to  removal 
for  high  Crimea,  miademeanors,  or  malfeasance, 
wUdi  avera  that  he  la  accused  of  malfeasance 
ODtnmitted  Iv  his  fraodulently  presenting  for  al- 
lowance and  payment  a  false  rlaira  af^aiURt  the 
county  for  expenses  in  iterforming  certain  duties 
after  he  had  preaented  a  claim  tlwr^or  to  the 
state  which  daim  had  been  allowed  and  naid, 
utates  facts  authorizing  a  conviction  for  a  viola- 
tion of  section  40S3,  punishing  every  peraon 
who.  with  intent  to  defraud,  presents  for  al- 
lowance or  payment  a  fraudulent  claim. 

[Gd.  Note.— For  other  caaes,  aee  Offlcera,  Dec. 
Dig.  i  74.*] 

17.  OfFXCEBS  (I  66*)— ShEBIFF— PBBSBlfTATZOll 

OF  UiruwrtTL  Claims— "Maueasance.** 
While  to  convict  an  officer  of  the  felony 
bounced  by  Comp.  Iawb  1907,  I  4083.  pun- 
ishing every  person  who  with  intent  to  defraud, 

tireaents  for  allowance  and  payment  a  fraudu- 
tot  claim,  the  proof  mnst  show  that  be  pre- 
lented  the  claim  with  intent  to  defraud,  yet 
such  proof  Is  not  essential  to  sustain  a  convic- 
tion for  malfeasance  In  a  proceeding  for  his 
removal  under  section  4565;  the  term  "mal- 
feasance'*  meaning  the  commission  of  an  act 
whi<A  ia  poaitivev  nnlawfol.  i 

|£d.  Note.— For  other  eaaea,  see  Officers,  Dec. 
Dig.  i  66.* 

For  other  definittona,  aee  Worda  and  Ph rasas, 

ToL  5,  p.  4297.] 

1&  Officios  (i  66*)  —  Beuotal— OBOunDS— 

Statutes. 

Under  Comp.  Laws  1907,  I  4056,  providing 
that  the  omission  to  specify  in  the  Code  any 
ground  of  forfeitare  of  a  public  office  diall  not 
affect  such  forfdtnre,  etc,  and  section  4066. 
providing  that  a  conviction  of  a  felmiy  Involv- 
ing misconduct  In  office  forfeits  &e  office,  and 
a«ctiott  456i^  aubjecting  officers  to  removal  for 
htth  crimes,  misdemeanors,  or  malfeasance,  an 
afcer  found  guilty  of  the  felony  denonncea  by 

)  BkMD  V.  Crate,  n  Utah,  M,  M  F.  487;  Bkaen  v. 
Ciambar^  SI  Utah.  H  8IP.  4tt. 


section  4083,  punishing  the  presentation  for  al- 
lowance and  payment  of  fraudulent  claims,  is 
removed  from  office  without  any  further  action, 
but  proof  that  a  county  officer  preferred  a  fraud- 
ulent claim  against  the  county,  and  received 
payment  therefor,  with  knowledge  that  he  had 
no  right  to  the  money,  shows  his  guilt  of  mal- 
feasance justifying  his  removal,  since,  in  view 
of  section  4056,  It  is  not  necessary  that  the 
specific  acts  for  which  a  removal  Is  demanded 
are  specified  in  some  section  of  the  Code,  but 
it  is  enough  that  the  particular  acta  relied  on 
are  specified  in  the  accusation  filed,  and  that 
such  acts  amount  to  malfeasance. 

[Ed.  Note.— For  other  casea,  see  Offlcera.  Dec. 
Dig.  I  66.*] 

19.  OFFICEBS  (I  06*)  —  BEHOTAI/-GB0inf  DB— 

Statutes. 

To  Justify  the  removal  of  an  officer  for  mal- 
feasance under  Code  1907,  {  4565,  subjecting 
officers  to  removal  for  high  crimes,  misdemean- 
ors, or  malfeaaance,  it  la  neceaaary  that  the  act 
of  which  the  officer  la  accnaed  is  positively  nn- 
lawful  or  involves  some  evil  or  wrongdoing  on 
his  part,  which  must  be  known  to  him  to  be 
such  when  he  committed  the  act,  bnt  it  Is  not 
necessary  that  he  should  be  found  gnUty  of 
some  hi^  crime  or  misdemeanor. 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent. 
Dig.  196;  Dec.  Dig.  I  66.*] 

20.  Evidence  ({  65*1  —  Pbesuhptions  — 
Knowledge  of  the  Law. 

Tba  law  presumes  that  a  sheriff  knows  the 
law,  and,  when  he  prefers  a  claim  against  the 
county,  that  he  knowa  wlieiher  the  law  author- 
izes the  claim  or  not. 

[Ed.  Note.— For  other  cases,  see  Bridence, 
Cent.  Dig.  S  85;  Dec.  Dig.  S  65.*] 

21.  Officebs  (I  66*)  —  BlUOVAL— Gboukds- 
Malfeasance. 

Before  an  officer  may  be  removed  from  of- 
fice for  malfeaaance  In  presenting  a  fraudulent 
claim  and  receiving  payment  therefor.  It  must 
be  found  that  he  knew,  when  he  preferred  the 
claim  or  received  payment,  that  he  waa  not  en- 
titled to  the  money;  and  the  mere  fact  ot  the 
filing  of  an  nnanthoriaed  claim  and  receiving 
payment  thereon  may  or  may  not  constitute  a 
wrongful  act  as  dlatlngulabed  from  one  not 
sanctioned  by  law. 

[Bd.  Note.— For  other  eases,  see  Officers,  Dec. 
Dig.  S  66.*] 

22.  Officebs  Q  74*)  —  Bevoval— GBonnDS— 
Malfeasakce. 

As  a  general  rule,  It  cannot  be  said  as  a 
matter  of  law  that  a  particular  act  is  wrongful 
and  is  malfeasance  in  office  simply  because  it 
ia  not  authorised  by  law. 

[Ed,  Note^For  other  eaaea,  aee  Officers,  Dec. 
Dig.  S  74.*] 

23.  Officebs  (|  74*)  —  Bbicoval— Obottnds— 

Malfeasance— Evidence. 

In  a  proceeding  under  Comp.  Laws  1007, 
t  4565,  for  the  removal  of  a  sheriff  for  mal- 
feasance in  presenting  a  fraudulent  claim  agalnaC 
the  county  and  receiving  payment .  thereon,  in 
violation  of  section  4083,  evidence  held  to  re- 
quire submission  to  the  jury  of  the  Issue  wheth- 
er he  preferred  the  claim  knowing  that  he  bad 
no  le^  right  to  payment. 

Sid.  Note.— For  other  caaes,  see  Offlcera,  Dec. 
.  f  74.*] 

24.  JuBT  f8  34*)— Right  to  Jubt  Tbial— Bb- 
ifOVAL  Fbom  Office— Direction  of  Veb- 
dict. 

Under  Comp.  Iaws  1907,  |!  4574.  45r5, 
providing  that,  where  an  officer  in  proceedings 
for  his  removal  denies  the  accusation,  the  court 
mnst  proceed  to  try  the  accusation  and  the  trial 
must  be  by  jury,  an  officer  in  proceedings  for 
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his  Kmonl  for  malfeastnee  who  does  not  waive 
a  jurr  trial  and  who  d«iiU>  th«  charge  is  en- 
titled to  a  jury  trial,  and  the  court  cannot  direct 
a  verdict  against  him. 

[Ed.  Note.— For  other  cases,  see  Jnry,  Cent. 
Dig.  H  233-236 ;  Dec.  Big.  S  34.*] 

25.  OFFICBBfl  (I  74*)— BEHOVAXr-PBOCKEDIHOB 

— AuTHOBirr  OF  Cotnr. 

The  court,  In  vioceedings  For  the  removal 
of  an  officer  for  malfeasaDce,  may  set  aside  the 
verdict  and  grant  a  new  trial  for  erroia  of  law 
in  the  InstmctionB,  or  for  the  refusal  <tf  the 
Jary  to  follow  the  Instmctlons. 

[Ed.  Note.— For  other  caw,  see  Officers,  Dec 
Dig.  i  74.*] 

26.  Ofticebs  (6  66*)  —  Rbmoval— Gbouwds— 
Statutes. 

Under  Comp.  Laws  1907,  H  1015,  1016. 
1028,  1027,  requiring  coonb  officers  to  keep  a 
correct  account  of  feM  collected  by  them  and 
pay  the  same  into  the  proper  treasury,  requir- 
ing fees  generally  to  be  paid  in  advance,  re- 
quiring all  officers  to  keep  a  fee  book  in  which 
a  detailed  statement  of  fees  collected  shall  be 
entered,  and  providing  that  any  officer  willfully 
neglecting  to  keep  a  fee  book,  etc.,  shall  be  guil- 
ty of  a  misdemeanor,  an  officer  Is  guilty  of  a 
misdemeanor  only  where  he  willfully  refuses  to 
keep  a  fee  hook,  and  is  not  guilty  in  case  of  a 
mere  mistake  or  inadvertence  in  failing  to  charge 
or  collect  fees,  though  his  bond  may  he  respoU' 
Bible  for  sudi  omlssICMis,  and  such  omissions  do 
not  Justify  his  removal  from  office  for  malfea- 
sance. 

TEd.  Note  —For  other  eases,  see  Officers,  Dec. 
Dig.  §  6&*] 

27.  OFFICEBS  ({  74*)  —  RUOVAL— GBOimDS— 

Statutes. 

Whether  the  fallnre  of  an  officer  to  charge 
legal  fees  or  include  them  in  a  statement  filed 
by  him  as  reqnired  hy  Comp.  Laws  1907,  H 
1015,  1016.  im,  Vm,  is  wlllful  or  otherwise, 
is  B  question  of  fact  which  under  proper  instruc- 
tions mnst  ordinarily  t>e  sulHnitted  to  the  Jury 
in  proceedings  for  the  removal  of  the  officer  for 
a  willful  disregard  of  the  statutes. 

[Ed.  Note.— For  other  cases,  see  Officers,  Dec. 
Dig.  8  74.*] 

28.  OFFICBBS  ({74*)— RBlfOTAIr-MAUVASANCB 

— lOviDENCE— SUFPICIENCT. 

In  view  of  Comp.  Laws  1907.  }  1018,  pro- 
viding that  all  fees  shall  be  paid  in  advance,  the 
court  may  presome  that  an  officer  bound  to  col- 
lect fees  Id  advance  has  complied  with  the  law, 
so  that,  when  he  makes  a  return  on  a  process 
showing  a  charge  for  fees,  It  will  be  presumed 
that  he  has  collected  the  fees  and  baa  them, 
unless  It  appears  that  the  case  was  a  charity 
case  in  whicn  no  fees  were  to  be  collected,  but 
such  presumption  does  not  warrant  a  finding 
that  he  willfully  neglected  to  Include  them  in  the 
statement  required  by  law  on  it  appearing  that 
they  are  not  included  therein. 

[Ed.  Note.— For  other  eases,  see  Officers,  Dec. 
Dig.  f  74.*] 

29.  OFFicnras  (I  74*)— RemovaIt-Gboundb. 

In  a  proceeding  ander  Comp.  Laws  1907, 
5  4565,  for  the  removal  of  a  shenflE  for  his  fail- 
ure to  file  statements  of  fees  collected  by  him, 
and  for  failing  to  charge  and  collect  fees  as  re- 

auired  by  sections  1015,  1016,  and  1023,  evi- 
ence  held  to  require  the  submission  to  the  jury 
of  the  issue  whether  he  was  guilty  of  a  willful 
neglect  essential  to  Justify  bis  removal. 

[Ed.  Note.— For  other  cases,  see  Officers,  Dec. 
Dig.  I  74.*] 

Appeal  from  District  Court,  First  Dis- 
trict; J.  A.  Howell,  Judge. 
Action  by  Albert  A.  Law,  as  county  at- 


torney of  Cache  county,  against  Thomas  H. 
Smith.  From  a  Judgment  for  defendant, 
plaintiff  appeals.  Reversed,  and  new  trial 
ordered. 

Albert  A.  Law,  County  Atty.,  and  George 
Halveraon,  Dlst  Atty.,  for  affiant  Nebeker, 
Hart  A  Nebeker,  for  resixHulait 

FRICE,  J.  On  April  26,  1907,  appellant, 
as  the  county  attorney  of  Cache  county. 
Utah,  filed  an  accuaatlou  in  writing  against 
respondent,  the  duly  elected.  Qualified,  and 
acting  sheriff  of  said  county,  to  remove  him 
from  said  office.  The  proceedings  were  com- 
menced and  conducted  under  the  proTisions 
of  the  following  sections  of  the  Compiled 
Laws  of  Utah,  1007.  Section  4565  provides: 
"All  officers  not  liable  to  impeachment  shall 
be  subject  to  removal  for  high  crimes,  mis- 
demeanors, or  malfeasance  In  office,  as  In 
this  chapter  provided."  Section  45C6  is  as 
follows:  "An  accusation  in  writing  against 
any  district,  county,  precinct,  municipal,  or 
school  district  officer,  or  officer  of  any  board 
of  education,  for  any  high  crime,  misde- 
meanor, or  malfeasance  In  office,  may  be  pre- 
sented by  the  grand  Jury  or  by  the  county 
attorney  In  which  the  officer  accused  is 
elected  or  appointed."  Section  4507  pro- 
vides: "The  accusation  must  state  the  of- 
fense charged  in  ordinary  and  concise  lan- 
guage." Section  4568  provides  how  the  ac- 
cusation shall  be  served  upon  the  accused, 
and  fixes  the  time  In  which  ^e  must  make 
answer  thereto.  The  accused  may,  however* 
deny  the  charge  orally.  Section  4574  pro- 
vides that.  If  the  accused  enters  a  plea  of 
guilty,  the  court  mnst  render  a  Judgment 
of  conviction  against  him,  and.  If  he  denies 
the  charges,  the  court  must  proceed  to  the 
trial  of  the  accusation.  Section  4575  Is  as 
follows:  "The  trial  must  be  by  jury,  and 
shall  be  conducted  In  all  respects  In  the  same 
manner  as  the  trial  of  an  Indictment  or  in- 
formation for  a  felony."  If  the  accused  is 
convicted,  section  4677  provides  that  the 
court  must  enter  Judgment  of  removal  from 
office;  and  section  4578  provides  for  an  ap- 
peal by  the  accused  In  case  of  conviction 
and  Judgment  of  removal,  and  that  the  ap- 
peal shall  be  taken  and  conducted  as  ap- 
peals In  civil  cases.  The  accusation  was 
filed  and  the  proceedings  and  trial  were  con- 
ducted substantially  as  provided  in  the  fore- 
going sections.  After  the  evidence  had  all 
been  submitted  and  the  parties  had  rested, 
the  appellant  moved  the  court  to  direct  the 
Jury  to  find  the  respondent  guilty  upon  two 
paragraphs,  and  the  respondent  asked  that 
the  court  direct  the  Jury  to  find  him  not 
guilty  upon  all  the  paragraphs  of  the  ac- 
cusation. The  court  denied  appellant's  mo- 
tion, and  directed  the  Jury  to  return  a  ver- 
dict of  not  guilty  upon  all  the  charges, 
wblctk  the  Jury  did,  and  the  court  entered 
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jodgmott  dUdurgliir  Oe  reapondent,  from 
which  thla  anwal  Is  proaecnted. 

The  appellant  excepted  both  to  the  lefnaal 
of  the  conrt  to  direct  a  verdict  against  re- 
Vond«it  and  to  the  giving  of  the  Inatmctlon 
In  which  the  J1117  were  directed  to  find  him 
not  guilty,  and  now  assigns  the  mllngs  of 
the  conrt  in  that  regard  aa  error,  j^ppellant 
did  not  file  a  motion  for  a  new  trial,  but  pre> 
salts  Uie  case  vpon.  the  evldfflice  produced 
and  exceptions  taken  at  the  trial,  all  of 
which  are  preserved  in  a  bUI  of  exo^ons 
which  was  duly  settled  and  allowed  by  tbe 
trial  court  Respondent's  conns^  Intf  st  that; 
In  order  to  determine  whether  the  conrt  err- 
ed in  directing  a  verdict  we  most  examine 
Into  and  pass  upon  the  evidence,  and  that 
we  cannot  do  so  unless  a  motion  for  a  new 
trial  is  filed  and  overruled  In  the  court  be- 
low. This  contention  Is  based  upon  the  de- 
cision in  Touse  v.  Consolidated  By.  A  Pow- 
er Ca,  29  Utah,  95,  80  Pac.  500.  In  that 
case  It  was  held  by  a  divided  court  that  rul- 
ings made  in  admitting  or  excluding  evidence, 
In  charging  tbe  Jury,  and  in  refusing  to 
charge  as  requested,  Including -a  request  to 
direct  a  v^dlct,  although  duly  excepted  to 
and  pr^rly  preserved  In  a  bill  of  esiep- 
tions  and  assigned  as  error,  were  not  before 
this  court,  unless  a  motion  for  a  new  trial 
was  made  and  ovmnled  the  court  If 
the  dedalon  in  the  Touse  Oase  is  to  be  ad- 
bexeA  to,  it  would  lead  to  an  affirmance  of 
the  Judgment  in  this  case  upon  the  sole 
ground  tliat  there  is  nothing  before  us  for 
review. 

In  view  ,  that  the  dedsion  in  tlie  Touse 
Case  Involves  no  property  rights,  bat  does 
afFect  an  important  question  of  practice  on 
aiweal,  we  have  felt  constrained  to  re-ex- 
amine the  propositions  decided  In  that  cas& 
Tnm  such  an  examination,  we  have  become 
convinced  ttiat  the  majority  of  the  court 
misconceived  the  purpose  the  Legislature 
had  in  view  In  making  the  amendment  to 
section  S8M  as  contained  In  Laws  1901,  p. 
25,  c:  27.  Tbia  amendmmt  now  constitutes 
section  8804,  Gomp.  Laws  1907,  and  as  In 
force  when  ttie  Touse  Case  was  decided  and 
as  now  In  force  reads  as  follows:  "Sec.  3304. 
Upon  an  appeal  from  a  Judgment,  all  or- 
ders,  rulingi  and  decisions  In  the  actl<m  or 
PToceedii^  to  which  exceptions  have  been 
token  in  the  court  below,  or  which  are  deem- 
ed excepted  to,  a»  provided  in  thU  Code,  are 
before  tbe  8t^lTeme  Court  for  review,  and 
lf»  equitt/  catet  any  quettton  of  fact  ahall 
be  revlemltle  by  (he  Supreme  Court  with- 
out a  motion  for  a  new  trial,  and  in  aU 
oaaeg  at  law  tried  Itefore  the  court  without 
0  fury,  all  gtiestiont  of  error  to  fltidingg  of 
fact  and  conclueUma  of  Umo  legally  review 
able  by  the  Supreme  Court  shall  be  before 
the  Supreme  Court  for  review  without  a 
moiion  for  a  new  trial,  and  eUher  party  to 
the  appeal  may  a»»i0n  errors  on  Undings  of 
fact  or  emcluaions  of  law,  or  that  any  find- 
inge  of  fact  by  the  court  are  not  tupported 


by  evU^noe,  on  appeal  to  the  Bupreme  Court, 
without  filing  a  ffloMon  for  a  new  trial  in 
the  court  beloto."  For  convenloice  we  have 
given  the  amendatory  part  of  the  section  ■ 
in  Italics,  while  the  original  portion  Is  in 
plain  type.  In  construing  section  8301  in 
tlie  prevailing  tqilnion  In  the  Touse  Case,  It 
is  assumed  that  the  amendmoit  to  the  sec- 
tion constituted  a  IImitatl(m  iqjKm  the  mat* 
ters  declared  to  be  btfore  this  court  for  re- 
view, as  defined  In  tlie  original  section  be- 
fore it  was  amended-  As  we  have  already 
pointed  out  tbe  Legislature  added  the  word 
"rulings"  to  the  words  *^rders  and  ded- 
slons"  In  making  the  amendment  The  Leg- 
islature thus  evinced  a  clear  intoitlon  of  en- 
larging  rather  than  restricting  the  matters 
that  should  be  reviewed  in  this  court  with- 
out a  motion  for  a  new  trial.  When  "all 
orders,  rulings  and  decisions  In  the  action 
or  iffoceedlng  to  whldi  exceptlms  have  been 
taken  In  the  court  below,  or  which  are  deem- 
ed excepted  to,  as  provided  by  tills  Code,** 
were  declared  to  be  before  this  court  for  re- 
view without  a  motion  for  a  new  trial,  it 
certainly  included  every  question  that  was 
submitted  to  the  trial  court  requiring  an  or^ 
der,  a  ruling  or  a  decision  dnrlng  the  trial. 
Is  there  any  act  that  a  trial  court  can  be 
called  upcHi  to  make  In  any  action  or  pro- 
ceedUng  during  a  triiU  that  does  not  direct- 
ly come  within  one  or  more  of  those  terms? 
We  confess  that  we  cannot  conceive  of  a 
single  act  that  can  be  required  of  a  trial 
court  during  the  trial  that  is  not  covered  by 
the  terms,  orders,  rulings,  or  decisions.  The 
Le^slature  added  the  word  **mlings"  to 
make  assurance  donhly  sure  that  every  pos- 
sible question  upon  which  the  trial  conrt 
directly  passes  during  tte  trial  and  on  which 
he  may  err  may  be  presented  to  this  court 
for  review  without  a  motion  for  a  new  trial, 
provided  the  order,  ruling,  or  decision  is 
duly  excepted  to,  or  when  a  statutory  ex- 
ception Is  Implied.  It  is  true  that  in  refer- 
ring to  errors  occuring  in  findings  of  fact  In 
law  cases,  the  language  of  the  stetnto  con- 
fines the  arors  tliat  may  .be  reviewed  to 
cases  tried  to  the  court  without  a  Jury. 

From  this,  and  from  this  alone,  it  Is  a^ 
gued  in  the  Touse  Case  ttiat  all  errors  occur- 
ring at  the  trial  that  can  be  revlevred  with- 
out a  motion,  for  a  new  trial  must  be  limit- 
ed to  cases  tried  without  a  Jury.  If  we  but 
apply  the  ordinary  rules  of  construction  to 
the  language  used  In  the  section,  this  view 
seems  clearly  erroneous.  The  two  added 
clauses  to  the  section,  the  first  of  which  re- 
fers to  the  review  of  questions  of  fact  tn 
eqidty  cases,  and  the  second  relating  to  tbe 
review  of  errors  in  flndings  of  fact  In  law 
cases  tried  before  the  court  without  a  Jury, 
are  entirely  Independent  of  each  other,  and 
independent  of  the  phrase,  "all  orders,  rul- 
ings, and  decisions,"  referred  to  In  the  first 
clause  of  the  section.  To  construe  the  lan- 
guage of  tbe  section  so  as  to  limit  the  right 
to  review  "orders,  rulings  and  decisions" 
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found  In  the  flret  part  of  the  section  by  what 
Is  said  In  the  Independent  clause  which  re- 
fers to  errors  In  findings  of  fact  and  conclu- 
•  slons  of  law  to  cases  tried  to  the  court  with- 
out a  jury,  Is  to  offend  against  the  most  fun- 
damental canon  of  constmctlon,  namely,  that 
every  word  or  phrase  must  be  given  Its  or- 
dinary meaning,  unless  the  context  shows 
that  to  do  this  would  defeat  the  intention  of 
the  author.  In  what  way  Is  the  manifest  in- 
tention of  the  Legislature  affected  by  giving 
orders,  rulings,  and  decisions  their  full  force 
and  effect,  and  also  giving  the  clause  with 
regard  to  the  review  of  errors  In  findings  of 
fact  and  conclusions  of  law  In  cases  tried 
before  the  court  without  a  jury  Its  full  force 
and  effect?  Both  may  stand  and  receive 
full  force  and  effect,  and  still  neither  the 
sense  of  the  language  used  nor  the  manifest 
Intention  of  the  Legislature  affected  in  the 
slightest  d^ee.  Not  only  is  this  so,  but, 
If  the  power  of  this  court  is  restricted  in 
reviewing  errors  In  orders,  rulings,  and  de- 
cisions In  cases  only  that  are  tried  without 
a  jury,  unless  a  motion  for  a  new  trial  Is 
made,  then  something  must  be  assumed  to 
be  In  the  section  which  la  not  found  there, 
or  the  language  must  be  given  a  meaning 
which  the  author  did  not  intend  It  to  have. 
Xo  one  can  successfully  contend  that  the  or^ 
ders,  rulings,  and  decisions  referred  to  in 
the  statute  that  are  before  this  court  for  re- 
view without  a  motion  for  a  new  trial  do 
not  cover  every  action  that  a  court  may  be 
called  on  to  take  from  the  inc^tlon  of  the 
case  to  its  conclusion. 

In  this  connection  It  may  be  asked — and 
the  question  is  pertinent — if  this  be  so,  why 
was  It  necessary  to  add  the  two  independent 
clauses  to  the  section  by  which  this  court 
Is  required  to  review  questions  of  fact  In 
equity  cases  and  errors  In  findings  of  fact 
and  conclusions  of  law  in  law  cases  tried  to 
the  court  without  a  motion  for  a  new  trial 
having  been  made  in  the  court  below?  The 
answer  to  this  question  Is  no  doubt  to  be 
found  by  a  reference  to  the  facts  which  in- 
'duced  the  amendment  of  the  section.  We 
have  already  shown  that  the  amendment  to 
the  original  section  was  made  In  1901.  In 
June  of  the  preceding  year  this  court  held 
In  the  case  of  Swenson  v.  SncU,  22  Utah, 
Iftl,  61  Pac.  555,  that  the  evidence  in  equity 
-cases  would  not  be  reviewed  by  this  court 
to  determine  whether  the  evidence  supported 
the  findings,  unless  a  motion  for  a  new  trial 
had  been  made  and  passed  on  by  the  court 
below.  The  court  therefore  held  that  the 
^'orders  and  decisions"  mentioned  In  the 
original  section  did  not  Include  findings  of 
fact  In  order  to  overcome  this  ruling,  the 
Legislature  In  the  amendment  specifically 
mentioned  findings  of  fact,  and  made  them 
«ubject  to  review  without  a  motion  for  a 
new  trial.  It  Is  true  that  in  the  Swenson 
•Case,  supra,  nothing  was  said  about  errors 
In  findings  of  fact  and  conclusions  of  law 
In  law  cases  tried  to  the  court,  but  it  was 


only  reasonable  to  assume  that.  If  the  term 
"decisions"  did  not  include  questions  or  find- 
ings of  fact  in  equity  cases  as  was  held  by 
the  court,  it  would  not  Include  them  In  law 
eases.  Therefore,  to  remove  all  doubt  and 
misconception,  the  Legislature  specifically 
mentioned  these  things,  notwithstanding  the 
fact  that  they  may  have  really  been  Includ- 
ed In  the  term  "decisions."  In  the  Touse 
Case,  however,  this  court  not  only  adhered 
to  the  ruling  in  the  Swenson  Case,  but  went 
further,  and  in  effect  held  that  notwithstand- 
ing the  fact  that  by  reason  of  the  ruling  in 
the  latter  case  the  Legislature  was  required 
to  specifically  mention  findings  of  fact  and 
conclusions  of  law  as  reviewable  without  a 
motion  for  a  new  trial  in  law  cases  tried 
by  the  court  without  a  jury,  and  by  specific- 
ally mentioning  these  things,  the  Legislature 
thereby  intended  to  limit  the  review  of  or- 
ders, rulings,  and  decisions  to  cases  only  that 
were  tried  to  the  court  without  a  jury,  and. 
In  case  the  ruling  sought  to  be  reviewed  re- 
quired this  court  to  look  Into  the  evidence, 
this  could  not  be  done  in  jury  cases,  unless 
a  motion  for  a  new  trial  had  been  made  and 
passed  on  by  the  trial  court.  Such  a  hold- 
ing seems  to  us  manifestly  erroneous.  In 
order  to  review  the  action  of  the  trial  court 
in  either  directing  or  in  refusing  to  direct 
verdicts,  we  no  doubt  must  look  into  the  evl- 
d«ice.  The  order,  ruling,  or  decision  of  the 
trial  court,  whltdiever  it  may  be  held  to  be, 
must  necessarily  be  based  on  the  evidence 
produced  at  the  trial.  If  the  evidence,  there- 
fore. Is  without  conflict,  and  Is  such  that  no 
conflicting  inferences  are  permissible,  or  If 
such  be  the  case,  if,  when  all  of  the  evidence 
together  with  the  Inferences  to  be  deduced 
therefrom,  when  most  favorably  considered 
In  favor  of  the  plaintiff,  still  lacks  some  es- 
sential element  In  making  out  his  case,  the 
question  as  to  what  the  verdict  shall  be  Is 
one  purely  of  law  for  the  court  to  pass  on. 
The  same  would  be  true  If  the  defendant 
under  like  circumstances  failed  In  proving 
some  essential  element  necessary  to  make 
out  a  defense.  In  the  one  Instance  the  court 
would  direct  a  verdict  against  the  plaintiff; 
In  the  other  against  the  defendant  In  tither 
case  the  question  would  be  one  of  law,  which 
would  have  to  be  applied  to  the  uncontro- 
verted  facts. 

The  fact  that  an  occasion  does  not  often 
arise  where  the  evidence  Is  of  such  a  charac- 
ter as  to  permit  the  court  to  pass  upon  It  as 
a  matter  of  law  does  not  affect  the  duty  of 
either  the  trial  court  or  of  this  court  to  do 
so  when  It  does  arise.  If  a  request  to  direct 
a  verdict  Is  made,  the  trial  court  Is  requir- 
ed to  grant  or  refuse  It.  In  making  the  rul- 
ing the  trial  court  must  necessarily  pass  up- 
on the  question  whether  the  evidence  justi- 
fies Its  submission  to  the  jury  for  a  finding 
either  for  or  against  the  plaintiff  or  defend- 
ant In  doing  this  the  court  simply  decides 
what  the  judgment  shall  be  In  view  of  the 
conceded  or  ondispnted  facts.    In  tach  a 
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case  tbe  court  does  not  weigh  the  erldence 
to  determine  what  fact  or  facts  the  evidence 
establishes,  but  simply  rules  that  from  the 
tmdisputed  or  conceded  facts  but  one  con- 
clusion is  I^ally  permlaslble.  and  thus  di- 
rects the  Jury  what  that  conclusion  must  be, 
and  enters  Judgment  accordingly.  If  the  court 
erra  In  directing  or  in  refusing  to  direct  a 
Terdlct  under  such  circumstances,  the  error 
la  one  of  law  which  la  reviewable  by  this  court 
as  coming  within  orders,  rulings,  or  deci- 
sions made  In  an  action,  and  it  Is  Immaterial 
whether  we  call  It  the  one  or  the  other.  The 
material  thing  Is  that  the  duty  is  cast  upon 
this  court  to  review  the  action  of  the  trial 
court  Nor  la  the  fact  that  we  must  took 
into  the  evidence  the  same  as  the  trial  court 
was  bound  to  do  a  matter  of  consequence. 
Tula  court,  no  more  than  the  trial  court,  ex- 
amines Into  the  evidence  for  the  purpose  of 
weighing  It,  or  for  the  purpose  of  determln* 
Ing  whether  under  the  evidence  certain  facta 
are  established  or  not ;  but  we  have  recourse 
to  It  only  for  the  purpose  of  determining 
what  the  result  shall  be  when  the  law  Is  ap- 
plied to  the  undisputed  or  conceded  facts  up- 
on which  the  trial  court  passed  in  either 
directing  or  refusing  to  direct  a  verdict  In 
order  to  make  It  possible  and  convenient 
for  this  court  to  review  the  action  of  the 
trial  court  the  only  thing  that  Is  necessary 
is  tbat  the  evidence  produced  and  tbe  pro- 
ceedings bad  at  the  trial  In  the  court  below 
be  preserved  In  a  bill  of  exceptions  duly 
settled  and  allowed  by  tbe  trial  court,  and 
tbat  the  same  be  made  a  part  of  tbe  rec- 
ord on  appeal  to  tbls  court 

Tlie  decision  In  the  Tonse  Case  entirely 
misconceived  tbe  object  and  purpose  of  a 
motion  for  a  new  trial  under  the  practice  in 
force  in  tbts  state.  The  right  to  move  for 
a  new  trial  la  present  in  every  case  whether 
legal  or  equitable,  or  whether  tried  to  a 
court  or  jury.  If  a  party  thinks  he  can  con- 
vince the  trial  court  that  it  committed  prej- 
udicial error  and  will  grant  him  a  new  trial 
without  an  appeal,  he  may  make  his  motion 
ud  obtain  a  raling  upon  It;  but,  where  be 
has  obtained  one  ruling  from  that  court 
and  has  taken  or  Is  given  a  statutory  excep- 
tion, he  need  not  require  the  court  to  repeat 
the  error  iKfore  he  la  entitled  to  a  review 
of  tbe  error  by  this  court  Moreover,  if  he 
has  not  taken,  or  If  tbe  statute  does  not  give 
him  an  exception  to  any  ruling  or  decision 
before  the  filing  of  a  motion  for  a  new  trial, 
be  cannot  obtain  a  review  of  such  a  ruling 
by  timply  filing  a  motion  and  getting  an  ad- 
verse raling  upon  it  and  then  except  to  such 
mling.  The  motion  for  a  new  trial  does 
not  enlarge  tbe  matters  that  may  be  review- 
ed by  tbla  court,  except  upon  matters  which 
tbe  trial  court  could  not,  and  did  not,  pass 
on  at  the  trial.  These  are  specified  In  sec- 
tion S29Z,  and.  in  brief,  are:  (1)  Irregulari- 
ty in  the  proceeding  of  the  court  or  Jury; 
r2>  mlBccmdnet  of  the  Jury  or  tbe  adverse 
;>«rty;  accident  and  surprise;  (4^  new- 
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ly  discovered  evidence;  ^  excessive  dam- 
ages allowed  by  the  Jury;  and  (6)  the  Insuf- 
ficiency of  the  evidence  to  Justify  tbe  ver- 
dict In  granting  or  refusing  the  motion  the 
trial  court  may  exercise  a  sound  discretion 
which  tbe  losing  party  may  invoke  in  the 
light  of  the  whole  proceedings  In  the  case. 
This  court  cannot  exercise  such  discretion, 
but  Is  ordinarily  limited  to  the  review  of 
specific  rulings  made  by  the  trial  court  It 
la  manifest  that  all  the  matters  entmierat- 
ed  In  most  all  of  the  foregoing  grounds  for 
which  the  motion  for  a  new  trial  may  be 
granted  can  be  sabmltted  to  tbe  trial  court 
but  once  for  a  mllng.  If  oue  ruling  Is  auffl- 
cient  as  to  those  grounds,  why  is  not  one 
ruling  and  exception  eqimlly  sufficient  with 
regard  to  all  other  errors  of  law?  This  is 
tbe  evident  purpose  of  the  law  relating  to 
the  review  of  the  rulings  and  decisions  of 
tbe  trial  court  by  this  court.  If  tbe  trial 
court  haa  passed  upon  a  matter  in  tbe  course 
of  a  trial  and  an  exception  is  taken  or  Is 
given  by  the  statute,  the  ruling  or  decision 
made  by  the  trial  court  If  assigned  as  error, 
Is  before  this  court  for  review  on  appeal.  If, 
therefore,  a  matter  comes  up  after  the  trial, 
or  where  some  irregularity  In  the  proceedings 
during  the  trial,  or  some  of  the  matters 
arise  which  are  enumerated  in  tlie  first  five 
grounds  for  a  new  trial  to  whicb  we  have 
directed  attention,  they  must  be  brought  to 
tbe  attention  of  tbe  trial  court  by  a  motion 
for  a  new  trial,  and  bis  raling  upon  them 
may  then  be  reviewed  by  this  court  They 
cannot  be  reviewed  otherwise,  since  the  trial 
court  cannot  pass  upon  them  except  in 
passing  on  a  motion  for  a  new  trial.  So, 
likewise,  In  case  a  party  desires  to  challenge 
the*  verdict  of  a  Jury  upon  tbe  ground  that 
the  verdict  is  not  sustained  by  the  evidence, 
be  must  do  so  by  a  motion  for  a  uew  trial, 
unless  during  tbe  trial  be  raised  tbe  legal 
question  Involved  by  a  motion  for  a  nonsuit 
or  for  a  directed  verdict.  Unless  he  has  pre- 
sented either  a  motion  for  a  nonsuit  or  for 
a  directed  verdict  the  trial  court  has  had 
no  opportunity  to  pass  upon  the  legal  suffi- 
ciency of  the  evidence  during  tbe  trial,  and 
cannot  do  so  unless  a  motion  for  a  new  trial 
upon  tbe  ground  of  the  Insufficiency  of  the 
evidence  Is  presented  to  it  When,  however, 
a  motion  for  a  nonsuit  or  a  motion  for  a 
directed  verdict  has  been  made  and  ruled  up- 
on, the  court  has  had  the  opportunity  to 
pass  upon  tbe  legal  sufficiency  of  the  evi- 
dence precisely  the  same  as  upon  a  motion 
for  a  new  trial,  and  hence  tbe  latter  motion, 
for  the  purposes  of  a  review,  may  be  dis- 
pensed with.  In  this  way  all  the  orders, 
rulings,  and  decisions  of  the  trial  court 
whether  made  during  tbe  trial  or  on  motion 
for  a  new  trial,  can  be  brought  before  this 
court  for  review,  and  on  all  of  tbem  the  court 
need  to  pass  Judgment  but  once.  Any  other 
holding  would  bring  about  tbe  Incongruity 
of  requiring  the  trial  court  to  pass  twice 
oa  some  matters,  while  it  may  do  so  bat  ones 
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on  others.  Where,  as  In  some  Jurisdictions, 
the  motion  for  a  new  trial  constitutes  th^ 
foundation  for  a  review,  and  wbere  nothing 
can  be  considered  by  the  appellate  court  ex- 
cept such  matters  as  are  Incorporated  Into 
a  motion  for  a  new  trial,  the  trial  court  is 
given  the  opportunity  to  pass  upon  the  same 
ijuestlon  twice. 

The  argument  that  a  motion  for  a  new 
trial  was  Intended  by  the  Legislature  to 
give  the  trial  court  an  opportunity  to  re- 
view the  rulli^  made  during  the  haste  of  a 
trial  la  far  more  plausible  than  sound.  If 
the  Legislature  liad  Intended  such  to  be 
the  procedure,  it  would  have  .been  easy  to 
have  said  so,  and  thus  make  the  statute  read 
BO  as  to  make  the  court's  ruling  upon  the 
motion  for  a  new  trial  the  basis  of  a  review. 
The  Legislature,  however,  did  not  do  this, 
bat  In  unmistakable  terms  has  said  that 
all  the  orders  rulings,  and  dedslons  which 
a»  duly  excepted  to  in  the  trial  court,  are 
before  this  court  for  revlev  without  a  mo* 
tlon  for  a  new  trial.  By  section  ^96  It  Is 
provided  that  the  court  may  grant  a  new 
trial  on  its  own  motion  in  case  tbe  Jury 
have  plainly  disregarded  tbe  instmctlons,  or 
where  a  verdict  is  roidered  under  misap- 
prehension of  Qie  instructions,  or  iB  based 
upon  either  passion  or  prejudice.  Moreover, 
in  case  of  an  error,  the  losing  party  may 
always  move  for  a  new  trial,  and,  if  tbe  er- 
ror Is  prejudicial,  the  trial  court,  no  doubt, 
will  grant  a  new  trial  without  compelling 
tbe  applicant  to  come  to  this  court  for  re- 
lief. In  view,  therefore,  that,  under  the 
statutes  of  this  state,  the  review  of  errors 
of  the  trial  courts  is  direct,  and  does  not 
depend  upon  a  motion  for  a  new  trial '  ex- 
cept for  matters  upon  which  the  trial  court 
had  no  opportunity  to  pass  during  tbe  trial, 
we  have  no  right  to  impose  duties  upon 
the  app^lants  which  the  law  does  not  re- 
quire of  them.  It  is  our  duty  to  review 
all  questions  that  are  brought  here  in  ac- 
cordance with  the  statute  giving  the  right 
of  review.  Where  a  statute  is  as  clear  as 
la  section  S30i,  we  have  no  right  to  disre- 
gard it,  and,  if  this  court  has  made  a  palpa- 
Ue  error  In  construing  it.  It  la  our  duty 
to  correct  tbe  error,  when,  as  Is  tbe  case 
here,  the  correction  will  not  Inflict  serious 
Injury  on  any  one  and  will  enforce  tbe  leg- 
islative Intent  We  refrain  from  referring 
further  to  the  general  law  upon  this  subject. 
We  are  tborot^gbly  satisfied  with,  and  adopt 
and  reiterate,  the  same  as  It  is  stated  by  Mr. 
Justice  Straup  In  his  dissenting  opinion  In 
the  Touse  Case. 

From  what  has  been  said  It  necessarily 
follows  that  all  the  orders,  mllngs,  and  de- 
cisions made  by  tbe  trial  court  daring  the 
trial.  Including  his  ruling  In  directing  or  in 
refusing  to  direct  a  verdict,  and  all  ques- 
tions of  fact  In  equity  cases  on  which  tbe 
trial  court  has  passed,  including  the  find- 
ings^ and  also  all  errors  In  ilndiiigB  of  fact 
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and  conclusions  of  law  made  by  tbe  court  In 
law  cases,  are  before  this  court  for  review 
without  a  motion  for  a  new  trial.  The  Touse 
Case,  therefore,  so  far  as  it  Is  In  conflict 
with  these  conclusions,  ought  to  be,  and  ac- 
cordingly Is,  overruled. 

Proceeding  now  to  the  merits  of  tbe  as- 
signments of  error,  we  remark  that  tbe  ac- 
cusation filed  in  tbe  case  Is  divided  into 
six  paragraphs,  each  one  of  which  contains 
a  spedflcation  or  statement  of  some  particu- 
lar offense,  which.  It  is  claimed,  constituted 
malfeasance  In  office.  Tbe  Introductory  part 
of  the  accusation  states  that  the  respond- 
ent Is  accused  "of  malfeasance  in  office  com- 
mitted as  follows,"  and  this  statement  is 
followed  by  the  six  separate  and  distinct 
charges  referred  to.  At  the  trial  the  first, 
third,  and  fourtb  chaq;e8  were  abandoned, 
and  they  need  no  further  consideration  ur 
attention.  In  tbe  second  paragraph  It  is, 
in  sidwtance^  alleged  that  on  the  Ist  day 
of  March,  1907,  the  reqxmdent,  as  sheriff 
of  Cache  connty,  Utah,  "did  unlawfully, 
knowingly,  firaudulently,  and  cormpUy  pi'e- 
sent  for  allowance  and  payment  a  certain 
false  and  frandulmt  dalm  against  the  said 
Cache  county  to  the  board  of  commlasioDers 
thereof  *  •  •  •contalnlnfr  among  other 
charges  against  the  said  county,  a  charge 

*  *  *  for  the  following  Items  as  aher- 
IfTs  expenses,  Which  said  Itans  were  not  u 
Just  or  l^ol  charge  against  the  said  county." 
These  allegatiens  are  followed  by  a  state- 
meat  ot  the  Items,  which,  in  the  aggregate, 
amounted  to  the  sum  of  consisting  of 
cha^Ees  for  railroad  fare,  hade  fare,  and 
hotel  ej^naes  fbr  taking  three  convicts  from 
Logan,  Cache  county,  Utah,  to  tbe  state 
prison  at  Salt  Lake  City.  It  Is  further  al- 
leged that  respondent  bad,  on  the  7tb  day 
of  February,  1907,  presented  a  claim  to  the 
state  of  Utah  for  said  items  of  expense,  and 
that  the  same  bad  been  allowed  and  paid 
to  bim  on  the  2d  day  of  March,  1907,  by 
said  state;  that  "said  claim  was  presented 

*  *  *  with  tbe  Intent  then  and  there  to 
prejudice,  damage,  and  defraud  said  Cache 
county";  and  that,  when  respondoit  present- 
ed tbe  claim  tor  allowance  to  Cache  connty, 
he  well  knew  that  It  had  been  paid  by  the 
state,  and  that  it  was  a  false  and  fraudulent 
claim  as  against  Cache  connty.  In  support 
of  this  charge,  appellant  produced  and  In- 
troduced in  evidence  tbe  original  Claim  con- 
taining the  Items  for  which  It  had  been 
duly  presented  by  respondent  to  and  allowed 
by  tbe  Auditor  of  tbe  state  of  Utah,  and 
also  produced  the  original  claim  as  duly 
presented  by  him  to  and  Its  allowance  by 
tbe  comity  commissioners  of  Cache  county, 
and  further  proved  that  the  claim  had  been 
paid  by  tbe  state  of  Utah,  and  also  by 
Cache  county,  to  the  respondent.  Tbe  re- 
spondent In  no  way  disputed  the  fact  of  the 
presentation,  allowance,  and  payment  of  tbe 
claim  In  auestlon,  although  he  testified  as  a 
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witness  In  his  own  behalf  upon  other  char- 
tea.  The  appelant  Insists  that  upon  this 
proof  the  court  should  have  directed  the 
jury  to  find  against  the  respondent  upon 
tbla  cba^  of  the  accusation.  He  further 
nrges  that  under  the  proof  reqmndent  had 
TlolBted  the  proTlslonB  of  sectton  4063,  Gmnp. 
Laws  1907,  which  proTldes:  "Bverj  person 
who,  wftti  Intent  to  defraud,  presents  for 
allowance  or  for  payment  to  any  state  board 
or  (riDcer,  or  to  any  county,  city,  town  or 
district  board  officer,  authorised  to  allow 
or  pay  the  same,  if  genuine,  any  fiUse  or 
^udulent  claim,  bill,  account,  Touch^,  or 
wrtttaig  la  guilty  of  felony.**  Appellant 
further  contends  that.  If  respondent  was 
not  guilty  tinder  this  section,  be  was  goUty 
waOgsr  section  4S80,  which.  In  substance,  pro- 
vides tbat  wheif  "any  oOlcBr  *  •  •  has 
been  goUty  of  knowIi«Iy,  wUlfuIly  and  cor- 
rnpdy  charging  and  collecting  Illegal  fees 
tor  aerrlces  rendered  or  to  be  rendered  In 
his  office,"  uid  that  this  constitutes  a  cause 
tor  removal  from  office.  It  seems  to  us 
that  the  proof  as  above  outlined  does  not 
bring  respondent's  case  within  the  provi- 
Blons  of  section  4580.  The  Items  of  ex- 
pense set  out  In  the  charge  cannot  be  con* 
strued  as  a  charge  for  Illegal  fees  for  serv- 
ices rendered.  The  respoodent  made  no 
dalm  for  any  services,  but  the  claim  was 
one  for  money  paid  out  and  expended  by 
him  In  the  discharge  of  an  official  duty,  for 
which  the  law  provided  neither  fees  nor 
compensation  other  than  the  salary  provid- 
ed tor  him  by  section  2067,  Comp.  Laws 
1907,  and  be  did  not  attempt  to  make  a 
charge  for  services  by  presenting  the  claim 
either  against  the  state  or  Cache  county. 
Another  answer  to  this  contention  la  that 
the'  accusation  does  not  charge  the  respond- 
ent with  having  made  a  cha^e  for  Illegal 
fees,  but  the  charge  against  him  la  that  he 
presented  for  allowance  a  false  and  fraudu- 
lent claim  for  certain  enumerated  items  con- 
sisting of  sheriff's  expenses.  The  question, 
therefore,  is:  Did  the  charge,  as  made  In  the 
accusation,  of  the  presentation  of  the  claim 
against  Cache  county  after  It  had  been  paid 
by  the  state,  come  within  section  4083,  su- 
pra; and,  further.  If  It  be  held  that  It  did 
not,  did  respondent's  acts  In  this  regard 
constitute  malfeasance  In  office  for  which, 
under  section  4565,  he  may  be  removed  from 
office? 

In  State  v.  Swan,  81  Utah,  336,  88  Pac.  12, 
we  bad  occasion  to  construe  section  4083, 
and  we  there  said:  "The  offense  consists 
of  presenting  for  allowance  and  payment  a 
false  claim;  that  is,  one  not  genuine  In  fact 
It  Is  of  no  consequence  whatever  In  what 
reQ)ect  it  was  false,  nor  Is  the  manner  of  its 
presentation  material.  The  only  question 
is:  Is  it  in  fact  false,  and  was  It  presented 
with  Intent  to  defraud?  That  Is  the  gist  of 
the  offense."  The  term  "genuine,"  as  used 
la  tbe  statute,  refers  to  a  real  claim  as  con- ' 


tradlstlnguished  from  s  mere  counterfeit  It 
does  not  mean  that  tiie  dalm  referred  to 
must  be  a  counterf^t  or  an  Imitation  of 
some  valid  claim  to  bring  It  within  the 
statate^  Neither  does  It  mean,  as  reqpond- 
taVB  counsel  contend,  and  as  tbe  trial  court 
seonlngly  htid.  that  the  claim  referred  to 
In  sectton  4068  must  be  one  which  upon  its 
face  must  aK>ear  iegsil  and  payable  by  the 
officer  to  wh<»n  It  Is  presented  for  allowance 
and  payment  la  the  soise  that  the  law  au* 
thorlzee  Its  allowance  or  payment  by  such 
officer.  The  statute  is  violated  If  the  claim 
Is  one  whldi  upon  Its  face  purports  to  be  a 
(Aarge  i^alnst  the  particular  political  divi- 
sion for  which  the  officer  or  board  mentioned 
in  tbe  statute  acts  In  allowing  or  paying  it; 
and  the  mere  fact  that  the  claim  Is  unau- 
thorized law  and  the  board  or  otBcer  can- 
not legally  allow  or  pay  It  Is  not  d^dslve. 
So  long  as  the  dalm.  If  valid,  is  one  that 
could  or  should  be  allowed  or  paid  by  the 
dty,  county,  state,  w  district  against  which 
It  Is  preferred.  It  is  within  the  statute,  al- 
though tbe  dalm  itsdf  may  be  for  a  matter 
which  the  law  does  not  authorise  or  even 
forbids.  In  our  <9lnIon  the  second  para- 
graph of  the  accusation,  while  not  as  pre- 
cise as  it  might  be,  neverthdess  states  suffl- 
<Amt  facts  to  authorise  a  conviction  under 
section  4083.  The  question,  however,  still  re> 
mains  whether  the  proof  was  likewise  suffi- 
dent  to  warrant  such  a  convfctlw  under  that 
section.  The  court  ruled  as  a  matt»  of  law 
that  It  was  not  This  ruling.  It  seems,  was 
based  upon  the  theory  that,  in  order  to  au- 
thorize tbe  removal  of  an  officer  for  the  acte 
denounced  In  sectlcm  4083,  the  proof  must 
not  only  show  beyraid  a  reasonable  doubt 
that  a  fraudulmt  or  Illegal  dalm  wua  pre- 
sented for  allowance  or  payment,  but,  fur- 
ther, that  It  must  be  made  to  appear  either 
directly  or  by  unavoidable  Inference  b^ond 
a  reasonable  doubt  that  the  accused  present- 
ed the  dalm  with  the  latent  to  defraud 
That  the  stete  of  the  proof  should  be  such 
In  order  to  convict  the  officer  of  a  felony  can- 
not well  be  doubted;  but  it  does  not  follow 
that  the  proof  must  show  a  spedflc  Intent  to 
defraud  In  order  to  sustain  a  conviction  for 
malfeasance  In  office.  In  State  v.  Lazarus, 
39  La.  Ann.  161,  1  South.  861,  the  ordinary 
definitions  given  to  the  term  malfeasance 
by  l^cographers  are  set  forth  as  follows: 
Evil  doing;  111  conduct;  the  doing  of  what 
one  ought  not  to  do;  the  unjust  perform- 
anc  of  some  act  which  the  party  had  no 
right,  or  which  he  had  contracted  not  to  do; 
the  commission  of  some  act  which  Is  posi- 
tively unlawful.  In  the  majority  opinion 
In  the  case  abo?e  referred  to  It  is  said: 
"The  contention  of  the  defease  that  the 
malfeasance  or  nonfeasance  or  gross  mis- 
conduct charged  must  as  a  c<nidition  pre- 
cedent to  removal  (removal  from  office)  be 
proved  to  be  criminal  or  corrupt  Is  mani- 
festly erroneous.  It  Is  absolutdy  untenable 
either  In  reason  or  on  authwity."  It  Is  tar- 
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tber  observed  that  all  the  anthoritlce  which 
hold  that  a  crimlnBl  Intent  must  underlie 
the  commission  of  an  Impeadiable  offense 
are  baaed  on  the  provisions  contained  In 
section  4,  art  2,  ot  Const  U.  S.,  and  have  no 
application  to  statutory  or  constltatlonal 
removals,  such  as  we  are  now  dealing  with. 
In  Mlnkler  t.  State.  14  Neb.  181.  15  N. 
W.  830,  the  Supreme  Court  of  that  state  an- 
nooQced  the  same  doctrine.  This  court  In 
Skeen  y.  Gralg,  31  Utah.  20,  86  Fac.  487,  and 
In  Skeen  r.  Chambers,  31  Utah.  36,  89  Pac. 
492,  In  effect  held  that  In  a  proceeding  to  re- 
move an  officer  under  section  4580  It  was  not 
necessary  to  show  a  criminal  Intent  The 
principle  Involved  here  Is  not  changed,  al- 
though the  acts  complained  of  mi^  also  be 
dmounced  as  a  tAoaj  by  aomo  sectton  ot  the 
statute. 

The  trial  court  also  seined  to  be  of  the  Im- 
pression that  unless  the  proof  was  sufficient 
to  Justify  a  conviction  for  a  felony,  or  If  the 
acts  of  malfeasance  proved  were  not  spec- 
ified In  some  section  of  the  statute,  then  the 
respondent  could  not  be  ccmvlcted,  and  hence 
not  removed  from  office.  The  trial  court 
evidently  overlooked  section  4056,  which,  so 
far  as  material  here,  provides:  "The  omla- 
slm  to  q»eclfy  or  affirm  in  this  Code  any 
ground  of  forfeiture  of  a  public  office 
•  •  •  or  any  power  conferred  by  law  to 
Impeach,  remove,  depose,  or  suspend  any 
public  officer,  •  *  •  does  not  affect  such 
forfeiture  or  power,  any  proceeding  au- 
thorized by  law  to  carry  into  effect  such 
impeachment  removal,  deposition,  or  sus- 
pension." By  the  provisions  of  section  4060 
a  mere  conviction  of  a  felony  which  involves 
misconduct  In  office  in  and  of  itself  for- 
feits the  right  of  the  convicted  person  to 
ccmUnue  In  <Hr  to  hold  office.  If,  therefore, 
an  offic»  were  ft>und  guilty  of  the  felony 
denounced  In  section  4083,  this  would  cause 
bis  removal  without  any  further  action  or 
proceeding.  But  It  Is  not  necessary  In  order 
to  remove  an  officer  fnxn  an  office  that  he 
be  convicted  of  a  crime.  If  he  is  found  guilty 
of  an  act  which  constitutes  malfeasance  in 
office,  he  may  be  removed.  If,  therefore,  the 
fact  should  be  made  to  appear  beyond  a 
reasonable  doubt  that  the  respondent  had 
preferred  a  claim  against  Cache  county,  and 
had  received  payment  thereof  with  full  knowl- 
edge that  he  had  no  legal  right  to  the  money, 
he  would  he  guilty  of  an  act  of  malfeasance 
In  office,  and  could  be  removed  therefrom. 
In  view  of  the  provisions  of  section  4056, 
It  Is  not  necessary  that  the  specific  acts  for 
which  a  removal  is  demanded  are  specified 
in  some  particular  section  of  the  Code.  It 
is  enough  if  the  particular  acts  relied  on  by 
the  county  attorney  are  specified  in  the  ac- 
cusation filed  against  the  officer,  and  that 
In  law  such  acts  amount  to  malfeasance  in 
c^ce.  While  certain  acts  If  committed  by 
an  officer  may,  under  certain  sections  of  the 
statute,  conatitate  either  felonies  or  misde- 
meanonk  and  ma;  thna  llkewlaa  conatitate 


malfeasance  in  office,  it  is  not  necessary  that 
an  act  In  order  to  constitute  malfeasance 
must  likewise  be  a  crime.  Both  under  the 
Constftutl<m  and  under  the  statute  it  la  pro- 
vided that  officers  of  the  class  to  which  rft- 
Bpondent  b^migs  may  be  removed  np<m  three 
grounds,  namely,  for  high  crimes,  for  mls- 
dfflueanors,  and  for  malfeasance  In  isfSce.  It 
therefore  was  not  Intended  that  before  an 
<^cer  iB  subject  to  removal  from  office,  he 
must  be  found  guilty  of  some  high  crime  or 
misdemeanor;  but,  if  he  Is  found  guilty  of 
some  act  or  acts  which  constitute  malfea- 
sance In  office,  It  Is  sufficient  to  remove  him. 
In  order  to  authorize  a  removal  from  office- 
however,  the  act  of  which  the  officer  is  ac- 
cused must  be  posltlvdy  nnlawful,  or  must 
Involve  some  evil  ox  wrongdoing  on  his  part 
which  must  be  known  to  him  to  be  so  wh^ 
the  act  Is  committed. 

To  Illustrate:  In  this  case  the  evidence 
tends  to  prove  without  conflict  that  the  re- 
spondent preferred  a  claim  against  the  state 
for  certain  items  of  expense  advanced  by 
him  on  its  behalf;  that  the  State  Auditor 
had  allowed  the  claim,  and  that  It  had  been 
paid  to  respondent ;  that  after  such  payment 
resiMndent  claimed  and  obtained  payment 
for  the  same  Items  from  Cache  county ;  that 
at  some  time  prior  to  the  time  the  claim  In 
question  was  presented  to  and  allowed  by 
the  State  Auditor  the  respondent  bad  ask- 
ed the  State  Auditor  whether  such  claims 
would  be  paid  by  the  state,  and.  when  re- 
spondent was  Informed  that  the  state  paid 
them,  he  further  tnijulred  whether  the  mon- 
ey belonged  to  him,  whereupon  the  State 
Auditor  advised  him  that  the  money  belong- 
ed to  respondent  as  a  perquisite  of  his  of- 
fice. Upon  this  Information  respondent  fil- 
ed his  claim  with  the  Stete  Auditor,  and 
the  same  was  allowed  and  paid  to  him.  Up 
to  this  point  respondent  claimed  and  receiv- 
ed no  more  than  was  due  htm  under  the  law. 
The  amount  he  had  advanced  for  the  state 
had,  however,  been  repaid  to  him.  The  on- 
ly ground,  therefore,  upon  which  he  could 
base  bis  claim  against  Cache  county,  was 
that  he  was  entitled  to  the  amount  of  the 
expenses  advanced  by  him  as  a  perquisite 
of  his  office  upon  the  theory  that  he  was  al- 
lowed the  amount  of  the  expenses,  and,  In 
order  to  obtain  the  money  therefor,  he  would 
have  to  file  a  claim  against  Cache  county, 
since  the  state  had  done  no  more  than  to 
reimburse  him  for  what  he  bad  expended. 
The  Stete  Auditor  evidently  knew  that  re- 
spondent was  not  entitled  to  the  money  as 
compensation,  but  assumed  that  In  some  way 
it  belonged  to  him  as  a  perquisite  of  bis 
office,  and  so  advised  him.  It  would  seem 
that  neither  the  Auditor  nor  the  respondent 
gave  the  matter  any  thought  or  considera- 
tion; for,  If  they  had,  they  could  not  have 
arrived  at  any  such  conclusion.  There  Is 
no  law  in  force  In  this  stete  which  authoriz- 
es such  a  claim.  No  doubt  the  presomptloa 
'  la  that  zesptmdrat  knew  the  law  and  thnrft- 
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fore  ought  to  have  known  that  he  was  pre- 
ferring a  claim  against  Cache  county  the 
payment  of  which  the  law  did  not  author- 
ize. It  does  not  follow,  however,  that,  be- 
cause an  officer  prefers  a  claim  against  the 
state  or  a  county  or  a  municipality  the  pay- 
ment of  which  the  law  does  not  authorize, 
he  18  necessarily  guilty  of  either  a  crime  or 
malfeasance  In  office.  If  this  were  so,  ev- 
ery officer  would  be  guilty  who  preferred 
a  claim  the  payment  of  which  upon  Investi- 
gation was  found  not  to  be  authorized  by 
law.  Before  an  officer  may  be  removed  from 
office  for  malfeasance  for  preferring  a 
claim  which  is  unauthorized  by  law,  the  Ju- 
ry must  find  beyond  a  reasonable  doubt  that 
tpe  officer  knew  when  he  preferred  the  claim 
or  received  payment  that  he  was  not  enti- 
tled to  the  money — that  he  had  no  legal 
right  to  receive  It  This  knowledge  may  bo 
shown  by  direct  evidence,  or  it  may  be  In- 
ferred from  the  facts  and  circumstances  In 
the  case.  While  It  is  true,  as  we  have  shown 
from  the  authorities  dted,  supra,  that,  In 
order  to  constitute  malfeasance  In  office.  It 
la  not  necessary  that  the  officer  had  a  spe- 
ciflc  intent  to  defraud,  it  nevertheless  Is  nec- 
essary that  the  act  charged  against  him  must 
Involve  conscious  wrongdoing  on  bis  part. 
The  mere  act  of  Qllng  an  unauthorized  claim 
and  receiving  payment  thereof  may  or  may 
not  constitute  a  wrongful  act  as  contradis- 
tinguished from  one  that  Is  not  sanctioned 
by  law.  It  Is  for  the  Jury  to  say,  under 
proper  Inatructlons  from  the  court,  whether 
the  act  of  the  officer  Involved  conscious 
wrongdoing  in  view  of  all  the  facts  and  cir- 
cumstances disclosed  by  the  evidence.  As  a 
general  rule,  it  cannot  be  said  as  matter  of 
law  that  a  particular  act  is  wrongful  and 
constitutes  malfeasance  In  office  simply  be- 
cause It  is  not  authorized  by  law,  and  the 
Jury  ought  to  be  so  Instructed.  If  we  apply 
the  law  to  the  facts  In  this  case,  the  court 
was  not  authorized  as  matter  of  law  to  rule 
that  the  respondent  was  guilty  or  not  guil- 
ty. It  was  for  the  Jury  to  say,  after  con- 
riderlng  all  of  the  evidence  produced  In  sup- 
port of  the  so-called  second  count  or  para- 
graph of  the  accusation,'  whether  the  re- 
spondent preferred  the  claim  with  full 
knowledge  that  he  had  no  legal  right  to  its 
payment  If  he  did,  he  ought  to  be  convict- 
ed of  malfeasance,  and,  if  he  did  not,  he 
should  be  found  not  guilty.  Moreover,  it  Is, 
to  say  the  least,  doubtful  whether,  under 
sections  4574  and  4575,  to  which  we  have  al- 
ready referred,  the  court  may  In  any  pro- 
ceeding instituted  to  remove  one  from  of- 
fice direct  a  verdict  of  gullly  except  upon  a 
plea  of  guilty,  or  upon  what  amounts  to 
such  a  plea  as  Illustrated  in  the  case  of 
Skeen  v.  Paine,  32  Utah,  290,  90  Pac.  440. 
In  that  case  a  directed  verdict  of  guilty  was 
sustained  by  this  court  upon  the  ground 
that  the  defendant  In  the  written  answer  to 
the  accusation  filed  by  blm  admitted  the 
facts  nnder  which  the  dalm  vas  presented 


and  the  money  paid  to  and  received  by  him, 
and  offered  no  legal  explanation  nor  excuse 
for  his  acts.  Under  those  circumstances  the 
answer  of  defendant  was  tantamount  to  a 
plea  of  guUty,  and  the  matters  which  he  of- 
fered as  a  defense  not  amounting  to  such  in 
law,  left  nothing  for  the  court  to  do  except 
to  pronounce  him  guilty  as  a  matter  of  law. 

This  is  further  Illustrated  in  the  cases  of 
Skeen  v.  Craig  and  Skeen  v.  Chambers,  su- 
pra. In  those  two  cases  the  same  questions 
were  Involved  as  In  the  Paine  Case,  but  In 
the  two  former  cases  there  was  no  admission 
such  as  would  amount  to  a  plea  of  guilty, 
and  this  court  reversed  the  Craig  Case  upon 
the  ground  that  the  trial  court  had  misdirect- 
ed the  Jury  with  r^rd  to  what  would  con- 
stitute a  defense  to  the  acts  charged  against 
the  defendants  In  that  case.  In  those  cases 
it  was  in  effect  held  that,  while  a  specific 
intent  to  defraud  Is  not  necessary  to  sustain 
a  conviction,  It  nevertheless  was  not  held  that 
the  mere  act  of  preferring  and  obtaining  pay- 
ment of  a  claim  not  authorized  by  law  was 
sufficient  to  convict  The  circumstances  in 
the  Skeen  Cases  were  peculiar  in  this:  The 
three  defendants  were  councilmen  of  Ogden 
City.  The  amount  of  their  compensation  for 
all  official  services  was  fixed  by  law,  and  they 
were  by  the  same  law  forbidden  to  receive 
more.  They  loeferred  claims  for  official 
servicea  against  Ogden  City,  and  allowed  them 
and  ordered  them  paid  to  themselTea.  The 
claims  were  therefore  allowed  and  paid  In 
the  yery  teeth  of  tin  law.  Under  such  cir- 
cumstanceB,  it  ia  not  easy  to  pracetve  how 
public  ofBcialB  could  emun  tfa^r  deliberate 
acts  of  obtaining  public  funds  which  the  law 
fbrhida  them  to  take  But  notwitbatandlng 
thla,  thlB  court  sent  the  Craig  Caae  back 
for  a  new  trial,  and  pomitted  the  jury  to 
pass  upon  the  facta  nnder  ptoper  ixiatmc- 
tions.  In  the  Paine  Case  the  oimvictloo  was 
Bwtalned  because  It  was  based  uptm  what  In 
effect  amounted  to  a  plea  of  guilty,  and  was 
therefore  disposed  of  In  accordance  with  the 
proTlstons  of  section  4D74,  suin«.  We  »• 
marie,  further,  that  while  it  was  htid  In  all 
at  the  Skeen  Gases  that  removal  cases  were 
<dTll  in  their  ctuisequaKes,  yet  it  does  not  fol- 
low from  this  tliat  the  conrt  may  In  the  first 
Instance  direct  verdicts  In  this  class  of  cases 
the  same  as  In  all  othor  dvll  cases.  In  this 
regard  some  eflCect  must  be  gtven  to  sections 
4074  and  4STO  in  which  the  conditions  nptm 
which  the  court  may  render  a  Jodgmmt  (tf 
conviction,  and,  in  ttM  absence  of  those  ci»- 
ditlons,  the  manner  of  trial  is  stated.  In 
section  4575  it  Is  provided  that  "the  trial 
mtist  be  by  Jury."  If  It  be  assumed  that  the 
accused  officer  may  waive  a  Jury,  still,  until 
he  does  so,  he  Is  ^titled  to  have  a  Jury  pass 
upon  the  facta,  and  apply  them  to  the  law 
as  given  by  the  court  While  no  doubt  a  ver- 
dict may  be  set  aside  and  a  new  trial  granted 
for  errors  of  law  in  Instmctiona  and  in  the 
prooeedlnft  both  for  and  against  the  accused. 
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it  does  not  follow  that  the  court  may  pro- 
nounce jodgment  on  the  facts  except  oo  a 
plea  of  guilty,  but  must  let  the  jury  pass 
on  them ;  and,  in  case  the  Jury  refuses  to 
fullow  the  instructions,  the  court  may  set 
aside  the  rerdict,  and  grant  a  new  trial.  We 
are  of  the  opinion,  therefore,  that  the  court 
did  not  err.  in  refusing  to  direct  a  verdict  ot 
guilty  upon  the  charge  contained  in  the  sec- 
ond count  or  paragraph  of  the  accusation, 
but  It  seems  clear  to  us  that  the  court  erred 
In  directing  a  verdict  of  not  guilty  upon  this 
charge.  The  court  should  have  submitted  the 
facts  to  the  Jury,  and  should  have  instructed 
them  as  to  the  law  In  accordance  with  the 
views  herein  expressed.  , 

The  flfth  and  sixth  paragraphs  of  the  ac- 
cusation, in  effect,  charged  the  respondent 
with  filing  false  statements  of  the  fees  col- 
lected by  him  for  official  services  rendered, 
and  "With  failing  to  charge  and  collect  cer- 
tain I^^l  fees  for  services  as  required  by  law. 
Section  1015,  Comp.  Iaws  1907,  In  sobatance 
provides  that  all  state,  district,  county,  city, 
town,  and  school  officers  must  ke^  a  correct 
account  of  all  fees  collected  by  them,  and 
must  account  for  and  pay  the  same  into  the 
proper  treasury.  This  section  Is  practice)  ly 
a  copy  of  section  2,  art  21,  Const  Section 
1016  requires  fees  generally  to  be  paid  In  ad- 
vance. Section  1023  requires  all  officers  to 
keep  a  fee  book  In  which  a  full  and  detailed 
statement  of  all  fees,  compensation,  and  cun- 
mlseloDS  collected  and  received  by  tbem  mtut 
be  entered.  Section  1027  provides:  "If  any 
officer  shall  refuse  or  wilfaUy  ne^ect  to  keep 
a  tee  book,  or  to  file  a  sworn  statement,  or  to 
make  retoms  as  herein  reqalred,  b&  shall 
be  deemed  guilty  of  a  mlBdemeanor."  The 
evidence  on  bebaU  of  appellant  was  to  the  ef- 
fect that  reqiondent  had  not  made  a  charge 
for  all  tbe  official  swvlces  rendered  by  him 
In  serving  processes  and  papers  In  actions 
pending,  and  had  not  made  a  correct  state- 
ment of  all  fees  earned  and  tar  which  a 
cba^  should  have  been  made.  With  r^ard 
to  this,  it  is  suffldoit  to  say  that  the  respond- 
ant  and  his  d^nties  attonitted  a  full  eiplana- 
tim  why  certain  fees  were  omitted  f nm  the 
statemmt  filed  by  blm,  and  also  wliy  certain 
charges  for  fees  were  not  made.  The  irregu- 
larities in  this  regard  were  neithw  nnmerons 
nor  \axg6  in  amount.  While  the  statate  to 
which  we  have  r^erred  requires  a  full  and 
correct  acoonnt  of  an  fees  to  be  mtoied  in 
the  fee  book,  and  further  requires  that  a 
statement  of  tbe  fiees  collected  be  filed,  it 
does  not  follow  that  an  officer  Is  liable  to  re- 
moral  from  office  for  an  error  In  charging 
or  failing  to  diai^  and  collect,  or  In  failing 
to  report  certain  items  of  fees.  In  this  re- 
gard tbe  (rfBcer  must  no  donbt  comidy  with 
tlie  law,  and,  as  provided  in  sectira  1015,  su- 
pra, his  bond  is  held  reqKmslble  for  all  fees 
be  should  have  charged  and  collected.  But 
as  appears  from  sectl<m  1027.  he  Is  guilty  of 
a  misdemeanor  only  when  he  *^hall  refuse  or 
willfully  neglect  to  keep  a  fee  book,  ac  to  file 


a  sworn  statement,"  and  not  for  a  mere  mis- 
take or  inadvertence  in  failing  to  charge  or 
to  collect  fees.  While  his  bond  may  be  re- 
sponsible for  all  omissions  to  charge  and  col- 
lect legal  fees,  he  is  not  also  liable  to  remov- 
al from  office  or  punishment  as  for  a  misde- 
meanor unless  the  failure  to  charge  fees  and 
enter  them  in  the  fee  book  or  to  file  a  state- 
ment thereof  amounts  to  a  willful  failure 
to  do  so  as  contradistinguished  from  a  mere 
mistake  or  oversight.  As  to  whether  the  fail- 
ure to  charge  legal  fees  or  to  include  them 
in  a  statement  filed  by  him  is  willful  or  other- 
wise is  purely  a  question  of  fact  which,  un- 
der proper  Instructions  defining  what  the 
statute  required  in  this  regard,  should  ordi- 
narily be  submitted  to  tbe  Jury  to  pass  on- 
While  the  evidence  in  this  case  is  clear  that 
the  respondent  served  processes  in  three  In- 
stances upon  which  he  made  returns  showing 
the  amount  of  fees  charged  for  services  ren- 
dered, and  In  one  instance  served  papers  on 
which  no  charge  appears,  and,  further,  that 
in  making  his  statement  of  fees  he  foiled  to 
state  the  foregoing  Items,  there  neverthe- 
less is  no  direct  evidence  of  a  refusal  or  will- 
ful neglect  on  his  part,  unless  tbe  fact  that 
he  did  not  Include  these  fees  in  the  state- 
ment of  fees  earned  Is  evidence  which  Justi- 
fies a  finding  that  he  refused  or  willfully  neg- 
lected to  file  a  correct  statement  as  provid- 
ed by  section  1027.  In  view  that  section  1018 
provides  that  all  fees  shall  be  paid  in  ad- 
vance, It  may  be  presumed  that  the  officer 
whose  duty  it  is  to  collect  fees  in  advance 
has  complied  with  the  law,  and,  when  the 
return  on  tbe  process  shows  a  cturge  for 
fees,  it  may  likewise  be  presumed  tliat  tbe 
offlcw  bBB  collected  and  has  them,  unless  It 
Is  made  to  appear  that  the  case  was  a  chari- 
ty case,  in  which  no  fees  were  to  be  collected 
as  provided  in  said  section.  These  presump- 
tions, however,  go  no  further  than  we  have 
stated,  and,  standing  alone,  would  be  insnffl- 
dent  to  authorise  a  finding  that  the  officer 
refused  or  willfully  neglected  to  Include  them 
in  his  statement,  since  such  refusal  or  n^- 
lect  involvM  wrongdoing,  and  this  is  never 
presumed,  but  must  be  made  to  aiQiear  ti- 
ther  directly  or  be  Inferable  from  some  es- 
tablished ta.ct  wc  facts.  Where  the  omtratons 
to  <Aiarge  fees  or  to  include  them  as  appears 
from  the  returns  on  the  processes  served  are 
numerous  when  compared  with  the  total  num- 
ber of  returns  nuide  by  the  officer,  and  such 
failures  oonstitnte  a  large  proportion  of  ills 
transactions,  the  omissions  may  be  sofficient 
to  Justify  on  inference  and  finding  that  the 
officer  refused  or  willfully  neglected  to  file  a 
correct  stetonent  at  the  fees,  but  these  infer- 
»ces  may  be  explained  by  the  officer,  and  he 
may  show  that  the  omissions  arose  ttom  mis- 
take or  inadvertence,  and  not  through  wUI- 
fnlnesB  or  inexcusable  neglect  It  thus  be- 
comes a  question  of  fact  for  the  Jury  In  view 
of  all  the  evidence,  and  It  Is  for  them  to  say 
whether,  under  all  the  evidence  the  i^Dcer 
refused  or  willfully  neglectedJip  moke  a  true 
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and  correct  statement  or  doL  It  Is  not  tbe 
mere  fiUlnre  to  make  a  correct  statement, 
Init  tbe  refusal  or  willful  neglect  to  do  so, 
that  constitutes  the  offense. 

Tbe  principle  Involved  here  Is  not  like  that 
wblcb  controlled  In  tbe  Skeen  Cases,  supra. 
Tbere  tbe  act  of  demanding  and  receiving  tbe 
fees  was  prohibited  by  law,  and  the  defense 
was  not  tbat  tbey  were  demanded  or  received 
tbrongb  a  mistake  of  fact  or  tbrongb  Inadver- 
tence. The  defense  In  effect  was  that  the  ac- 
cused were  mistaken  as  to  the  law.  When 
officers  discharging  administrative,  executive, 
or  Judicial  functions  file  claims  for  alleged 
services  rendered,  and  allow  them  and  order 
them  paid  to  themselves  when  the  law  pro- 
hibits their  allowance  and  payment,  and 
wboi  Bucb  officers  have  already  received  full 
compensation  for  their  services,  as  was  tbe 
case  in  tbe  Skera  Cases,  bow  can  tbey  offer 
any  legal  excuse  for  their  acts?  The  claims 
were  deliberately  filed,  allowed,  and  ordered 
paid;  and  tbe  money  was  deliberately  re- 
ceived in  tbe  very  teeth  of  the  law.  The  very 
eiementa,  namely,  mistake  or  Inadvertence, 
that  may  be  present  in  this  case  in  tbe 
charges  now  imder  consideration,  were  legal- 
ly impossible  in  those  cases.    It  Is  obvious 
tbat  an  officer,  while  actUig  la  good  faltb, 
may,  through  mistake,  omit  to  enter  or  charge 
for  fees  earned,  or  he  may  forget  to  enter 
them  in  a  fee  book,  or  be  may  fail  to  make 
a  charge  when  be  ought  to  make  one,  through 
Inadvertence.    In  all  such  cases,  while  his 
bond  may  be  re^nslble,  be  Is  not  subject  to 
removal  from  office,  nor  Is  be  guilty  of  a  mis- 
demeanor, unless  tbe  facts  show  such  a  fla- 
grant disregard  of  duty  as  amounts  to  wan- 
toniMBB  or  willfulness,  and  whether  tbey  do 
or  not  Is  a  question  of  fact  for  tbe  Jury  un- 
der proper  instructions  from  tbe  court  The 
court,  therefore,  likewise  erred  in  not  snb- 
mltting  the  evldmce  produced  in  sapport  of 
the  cbai^  contained  in  paragraphs  6  and 
€  to  tbe  Jai7  nnder  pr^r  instructions. 

Tbe  Judgment  la  reversed,  with  directions 
to  tbe  district  court  to  grant  a  new  trial  and 
proceed  with  0ie  case  in  accordance  with  tbe 
Ttews  her^  oxprossBd.  Ai^Iant  to  recover 
costo. 

McGARTT,  a  J.,  and  STRAUF,  concur. 
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L  TKEAI.  164*)— MOTIOVB  FOB  NOlfSUIT  AMD 
PmCTSD  TEBDICT— ElTEOT. 

In  a  geoenl  sense,  motions  for  nonsolt  or 
fw  a  directed  verdict  take  tbe  place  of  a  de- 
narver  to  the  eridence,  and  are  govemed  by  the 
asMie  prlndides,  and  Iftw  a  demurrer,  they  sub- 
■lit  the  ease  tor  determination  on  the  merits. 


•Tor  oChar 


2.  Trial  (5  160*)— Nonsuit— Powra  to  Grant. 

Under  Comp.  Lawa  1907,  SI  3181,  S182,  au- 
thorizing a  judgment  of  aonsuit  in  auecified  cas- 
es, the  court  may  at  the  close  of  plaintiff's  ev- 
idence on  his  motion  grant  a  voluntary  nonsuit 
and  on  defendant's  motion  an  involuntary  non- 
suit, and  tbe  court  may  do  the  same  thing  at 
the  close  of  ali  the  evidence  and  before  the  bu1>- 
nuBSion  of  the  case  for  final  determination. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S  3G8;    Dec.  Dig.  f  160.*] 

3.  JUDGUBNT  9  654*)— JUOOHBnt  ON  MlBITS 

— NOKSurr. 

A  voluntary  nonsuit  granted  On  piaintilTs 
motion,  either  at  the  close  of  hts  evidence,  or 
at  the  close  of  all  the  evidence  or  an  invol- 
untary nonsuit,  granted  on  defendant's  motion 
before  tbe  submission  of  the  case  for  final  de- 
termination, is  not  on  the  merits. 

[Ed.  Note.— For  other  cases,  see  Jodgmoit, 
Cent.  Dig.  i  1165 ;  Dec  Dig.  |  654.*] 

4.  JUOOMBNT  (I  197*)— RXS  JUOIOATA— IteBIC- 

noN  or  Vbbdiot. 

Where  both  parties  rest,  they  Indicate  a  de- 
sire  for  sabmission  of  the  case  for  final  detei^ 
mination,  and  where  the  facts  are  in  dispute, 
the  case  must  be  submitted  to  the  jury,  and 
where  the  facts  are  not  in  dispate,  the  deter- 
mination presents  a  Question  of  law  for  tbe 
court  on  whose  decision  a  judgment,  like  the 
Judgment  on  tbe  verdict,  is  on  the  merits. 

[Ed.  Note. — For  other  cases,  see  Judgment. 
Cent.  Dig.  «  309;  Dec.  Dig.  S  197.*] 

5.  Trial  (|  168*)— Submission  ot  Case  on 

Merits. 

On  a  final  submission  of  tbe  case,  where 
there  is  no  evidence  to  snstain  the  case  of  the 
party  having  the  affirmative,  it  is  proper  to 
direct  a  verdict  against  him.  and  it  Is  as  prop- 
er to  direct  a  verdict  against  plaintlflC,  in  the 
absence  of  proof  establishing  a  fact  essential 
to  his  case,  as  to  direct  a  verdict  against  him 
when  the  proof,  either  on  his  own,  evidence  or 
that  of  defendant,  conduslvely  establli^es  an 
affirmative  defense. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {  877;  Dec.  Dig.  |  168.*] 

6.  JunouBNT  (I  197*)— SuBiassioN  or  Case 

ON  MeBITB. 

Under  Comp.  Laws  1907,  |i  8181,  8182. 
authorizing  a  nonsuit  in  enumerated  cases,  and 
providing  that  in  every  other  case  Judgment 
must  be  on  tbe  merits,  the  court,  on  the  sub- 
mission of  the  case  at  the  close  of  the  evidence, 
with  plaintiff  urging  that  the  facts  are  in  dis- 
pute, and  that  the  question  is  for  the  jury,  and 
with  defendant  urging  tbat  the  facts  are  not  in 
dispute,  and  that  on  the  facts  be,  as  a  matter 
of  law,  is  entitled  to  judgment,  may  direct  a 
verdict  for  defendant,  and  the  Judgment  thereon 
may  be  on  the  merits. 

[EA.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  S  858 ;  Dec.  Dig.  |  197.*] 

7.  Trial  (|  163*)— Nonsuhv-Gboiindb. 

The  particular  grounds  on  which  a  motion 
for  nonsuit  is  based  must  be  stated,  so  that  the 
attention  of  the  court  and  counsel  luur  be  called 
thereto,  and  the  defects  in  th%  proof  horrected 
if  they  admit  of  correction.t 

gSd.  Note.— Eor  other  caaes,  see  Trial,  Cent. 
.  f  371 ;  Dec.  Dig.  |  16S!*] 

a  Trial  (j  174*)— DiBEcnoN  or  Vbrdict— 
Gboundb. 

The  rule  reoniring  the  spedScation  ot  tbe 
grounds  on  whiui  a  motion  for  a  nouBoit  is 


t  Frank  v.  BuIIloa-Beok  Utg.  Co.,  U  Utah,  K,  H 
Pao.  4U;  Skeen  v.  O.  S.  U  R.  Co..  a  Utab,  4U, 
€2  Pae.  lOSO;  Lewis  v.  HlnlBB  Co.,  23  Utab,  61,  ti 
Pae.  m:  wild  t.  Vnim  Pao.  Ry.  Co.,  11  Qtah, 
266,  a  Pa&  886. 
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based  appliefl.to  a  motion  for  a  directed  ver" 
diet  and  the  grounds  therefor  must  be  •pMdfted. 

[Ed.  Note— For  other  cases.  Me  Trial,  Cent. 
Dig.  S  3i>8;  Dec  Dig.  |  174.»] 

9.  Tbiai.  (S  178«)— DnccnoN  or  VuDior— 

GSOUNDB. 

Where,  In  an  action  tor  negligence,  the 
answers  put  in  Issue  the  allegations  of  the  com- 
plaint, and  set  forth  affirmative  defenses  of  con- 
tributory negligence,  assumption  of  risk,  and 
settlement,  etc,  the  court  in  dlrecttaig  a  Terdict 
for  defendant  must  eped^  the  grounou  Uier^or, 
or  otherwise  there  Is  no  means  of  knowing 
whether  the  direction  Is  made  on  the  ground 
that  the  evidence  does  not  show  negligence,  or 
on  the  ground  that  the  evidence  establishes  one 
or  more  of  the  affirmative  defenses. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent. 
Dig.  i  403;  Dec  Dig.  i  17a*] 

10.  Tbial  (I  174*)— DiBECnoN  of  Vebdict— 
Gbounds. 

The  rule  that  a  motion  to  direct  a  verdict, 
and  the  judge  in  making  the  direction,  must 
specify  the  particular  grounds  justifying  it  does 
not  reqofre  the  movant  or  the  court  to  state  the 
reasons  supporting  the  grounds^  and,  where 
the  grounds  are  sufficiently  specific  to  call  at- 
tention to  the  particular  defects  and  the  qnea- 
tion  of  law,  the  law  is  satisfied. 

FEd.  Note.— For  otlier  caseiL  see  Txial,  Cent. 
Dig.  t  398;  Dec,  Dlf.  1 174?I 

11.  Tbial  (f  174*)— Dnionoir  or  Vbbdict— 
Gbounds. 

A  mere  general  statement  that  under  the 
evidence  plaintiff  is  not  entitled  to  recover,  or 
that  defendant  is  entitled  to  a  verdict,  or  that 
plaintiff  has  not  made  a  sufficient  case  to  go 
to  the  jury,  does  not  specify  any  grounds  for 
the  direction  of  a  verdict  for  defendant. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  fi  398 ;  Dec  Dig.  S  174.*] 

12.  Trial  ({  178*)- Dieection  of  Vebdict— 

GBOtJNDS. 

In  a  negligence  case,  a  specification  in  the 
direction  for  a  verdict  that  the  evidence  is  in- 
sufficient to  show  negligence  of  defendant,  or 
that  under  the  evidence  plaintiff  is  guilty  of 
^ntributor^  negligence,  or  that  be  assumed  the 
risk.  Is  ordinarily  snffldent. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  403;  Dec.  Dig.  f  17&*a 

IS.  Tbial  (J  174*)- Dibectiow  of  Vbbdici^ 
Qbovnds. 

The  rule  that  a  motion  for  a  directed  ver- 
dict and  the  direction  must  specify  the  particu- 
lar grounds  is  qualified  to  the  extent  that,  where 
it  la  made  manifest  on  what  question  of  law 
the  case  was  taken  from  the  jury,  and  the  de- 
fects on  which  it  was  based  do  not  admit  of 
correction,  a  failnre  to  specify  groands  does 
not  justify  a  reversal.  ■ 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  308 ;  Dec.  Dig.  S  174."a 

14,  Tbial  (§  2tK2*)— Insmuctionb— "Eequest 
TO  DiEECi  Vbbdict." 

A  request  to  direct  a  verdict  is  not  a  re- 
quest to  charge,  but  is  a  moti<m  to  take  the 
case  from  the  jury,  and  the  jury  must  rrader 
the  verdict  directed,  and  there  is  no  occasion  to 
charge  as  to  the  law. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  474 ;  Dec.  Dig.  i  202.*] 

15.  Tbial  (S  178*)— Dibeotion  of  Vebdict— 
Grounds— Spkciftcations—Sufficienct. 

In  a  negligence  case,  defendant  at  the  close 
of  the  evidence  asked  for  a  directed  verdict  be- 
cause of  "no  cause  of  action."  Plaintiff  stated 
that  the  question  whether  the  employ^  of  de- 
fendant exercised  due  care  was  tme  of  fact,  and 
urged  that  the  evidence  was  amfliedng  on  an 


issue.  The  jury  was  excluded,  and  the  matter 
of  the  conflict  was  discussed,  together  with  the 
issue  of  the  negligence  of  the  employ^  At 
the  close  of  the  aiscnsslon,  the  court  stated  that 
the  evidence  without  dispute  showed  a  fact 
defeating  a  recovery.  The  jnry  was  recalled, 
and  directed  to  return  a  verdict  for  defendant. 
Held  that  the  question  of  law  on  which  the 
verdict  was  directed  was  indicated  so  that  the 
defects,  if  curable,  could  be  cured. 

[Ed.  Note.— For  other  cases,  see  Trial.  Dec 
Dig.  1 178.*] 

16.  NBOLiOBKoe  (S  88*)— Cars  of  Pbekises. 
As  a  general  rule,  no  duty  is  impoeed  on  the 

owner  of  premises  to  keep  them  in  a  safe  condi- 
tion for  the  visits  of  those  who,  without  license 
or  Invitation,  may  come  on  them  for  their  own 
convenience  or  mere  pleasure,  or  who  otherwise 
enter  as  trespassers. 

[Ed.  Note.— For  other  cases,  see  Negligence. 
Cent.  Dig.  {|  45-47;  Dec  Dig.  B  33.*r 

17.  Neolioence  (S  32*)— Cabe  of  Pbeuises. 
As  a  general  rule,  one  indncing  or.invitlnc 

another  to  come  on  bis  premisM  most  nae  ordi< 
nary  care  to  avoid  injuring  him. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  »  42-44;  Dec  Dig.  |  82.*] 

IS.  Neqliqbncb  (i  39*)— Cabb  of  PBEuiSEa. 

One  maintaining  on  his  premises  a  danger- 
ous and  attractive  appliance,  nnder  circumstan- 
ces naturally  attracave  to  children,  and  in- 
ducing  them  to  believe  that  they  may  enter  and 
play,  impliedly  Invites  the  childrra  to  enter  on 
his  premises,  requiring  him  to  use  ordinary  f»re 
to  protect  them  from  Injury.) 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Gent  Dig.  I  50 ;  Dec  pig.  i  39.*] 

19.  Nrouoenci  (I  23*)— Gabs  of  Pbeicibis. 

doctrine  uiat  one  maintaining  on  his 
premises  a  dangerous  and  attractive  appliance 
must  take  reasonable  precautions  to  prevent  in- 
jury to  children  induced  to  come  on  the  prem* 
ises  thereby  is  not  generally  ^(plled  to  attrac- 
tions arising  from  the  ordinary  conduct  of  a  busi- 
ness, or  from  the  mere  operation  of  a  machine 
In  the  usual  manner,  but  is  generally  applied 
to  a  machine  or  thing  at  rest  and  left  unguard- 
ed cinder  drcumstanees  where  children  are  ex- 
posed to  danger  by  their  meddling  with  It 

[Ed.  Note.— For  other  cases,  see  N^lgence, 
Cent  Dig.  I  83;  Dec  Dig.  S  23.«} 

20.  NBQLiaENCE  (S  2*)— DUTT  TO  USB  CABE. 
Every  case  of  actionable  negligence  in- 
volves a  duty  to  use  care  and  a  breach  of  duty 
resulting  In  uijury. 

[Ed.  Note.— For  other  cases,  see  Negligence. 
Cent  Dig.  St  8,  4;  Dec  Dig.  I  Z«] 

21.  Neguoenoe  (1 138*)— DuTT  to  Un  Oabe. 
Whether  in  a  given  case  a  duty  to  use  car* 

was  imposed  on  one  charged  with  negligence  la 
ordinanly  a  question  of  law. 

lEd.  Note.— For  other  cases,  see  Negligence. 
Cent.  Dig.  fiS  279,  304 ;  Dec  Dig.  8  136.*] 

22.  Railboads    (I  868*)— Pedebtbxarb  civ 
Track— DcTT  to  Protect. 

A  railroad  company,  as  a  matter  of  law, 
owes  a  duty  to  those  who  are  rightfully  about 
its  premises,  or  who  are  there  with  Its  express 
or  implied  invitation  to  use  care,  bnt  It  ordi- 
narily owes  no  such  duty  to  one  who  Is  wnHig- 
fuUy  on  the  premises. 

[Ed.  Note.— For  other  coses,  see  Railroada* 
Cent  Dig.  I  1236;  Dec.  Dig.  |  8o8.*l 

23.  Railboads    (9  359*)— Pedbbiuans  oit 
Track- Duty  to  Pbotkh*. 

Bmploytie  operating  cars  In  a  nUIroad  yanl 
are  under  no  doty  to  nse  cue  towards  a  pemoa 


1  Bnnm  t.  Salt  Lake  City,  It  Utah,  US,  9S  Pao. 
no,  U  U  R.  A.  (N.  8.)  819. 
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intmdin;,  without  aatfaorlty,  on  the  pxemises, 
ontil  his  presence  is  discovered. 

[E3d.  Note.— For  other 
GftDt.  Dig.  H  1238,  1239 ;  Dee.  Dlff.  |  869.*) 

24.  Bahaoadb    (8  357*)— Pkdebtuans  oh 
Track— Duty  to  Pboteot. 

Where  the  people  oC  a,  neighborhood  have, 
for  a  conaideiaole  time,  habitually  traversed 
railroad  premises  without  objection,  the  em- 

Elo}^  operating  cars  must  take  notice  of  such 
ict,  and  regulate  their  conduct  accordingly. 
[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  I  12SS;  Dec.  Dig.  I  307.*] 

25.  Raixaoads     (I     85&*)->PKDB8nUllS  OK 
T»ACK— Ddtt  to  Pbotect. 

Where  children  frequently  Tiriting  a  tall- 
road  yard  were  each  time  ordered  out  ud  made 
to  leave,  the  visits  o(  the  children  were  not 
acquiesced  in,  and  the  employ&i  in  charge  ot 
ears  did  not  owe  the  duty  of  exercising  care  in 
handling  can  In  the  yard  until  ehllimn  were 
discovered. 

[lid.  Notfc— For  other  caees,  see  BaUroads, 
Cent  Dig.  |  1230;  Dee  Dig.  I  869.*] 

as.  RAILEOADS     (f     8S9*)— FEDBBTSIAK8  OR 

Tback—  Duty  to  Pboteot. 

While  an  adult  trespasser  on  railroad  prem- 
Ises  may  he  expected  to  take  care  of  himself  eii<l 
keep  oat  of  danger,  and  the  employes  operatinx 
cars  may  relate  their  conduct  on  such  assump- 
tion nntil  it  is  apparent  that  he  Is  not  aware 
of  the  peril,  yet,  when  a  child  of  tender  years 
Is  discovered  abont  the  premises,  the  employ&i 
0197  not  act  on  the  assumption  that  It  will  take 
care  of  itself  bat  they  mast  exerdae  can: 
eommensorate  with  the  dtaatloa  to  avoid  la- 
Juiy. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cwt.  IMg.  » 1238;  Dec.  Dig.  S  358.*] 

27.  RaZUOADB     (i  860*)— PXDBBXKIAHS  ON 

Tback— DtJTT  to  Pbotiot. 

Employ^   operating  cars   In   a  railroad 

fard  removed  trespassing  children  therefrom, 
n  a  few  minutes  the  children,  without  observa- 
tion vt  the  employ^,  again  entered  the  yard, 
and  stood  watoiing  a  car  slowly  approachiua 
them.  When  it  reached  them,  they,  without 
knowledge  of  the  employ^  took  hold  of  it, 
and  attempted  to  board  it,  and  one  of  the  chil- 
dzan  was  fnjnred.  Held,  that  the  railroad  com- 
pany waa,  as  a  matter  6t  law,  not  liable. 

IBd.  Note.— For  other  cases,  see  Railroads. 
Dee.  Dig.  I  8B8.*] 

Appeal  from  District  Conri^  Second  Dis- 
trict ;  J.  A.  Howell,  Judge. 

Action  by  Albert  Smalley,  an  Infant,  by 
John  Smalley,  his  guardian  ad  litem,  against 
the  Bio  Grande  Western  Railway  Company. 
From  a  Jndsment  for  defendant,  plaintiff  ap- 
peals: Affirmed. 

Agee,  Chez  &  McCracken,  for  appellant 
Van  Cott,  Allison  &  Rlter,  for  respondent 


SntAUF,  X  This  actlim  was  brongbt  by 
the  plaintiff  to  recover  damages  alleged  to 
liaTe  been  snstalned  him  by  reason  of  the 
deCeBdanrs  negllgm».  The  accident  hap- 
pened in  tlie  ^fendant^  railroad  yard  at 
Ogden.  It  was  alleged  In  the  complaint  that 
the  yard  was  located  between  two  streets 
in  a  well^ettled  portion  of  the  city;  that 
In  tlie  Tidttlty  of  die  acddeat  It  had  heeu 
the  custom  of  the  pnblie  to  cross  the  yard 


81^  walk  along  the  tracks,  and  of  children  to 
play  abont  the  yard  and  ride  on  care,  with 
the  knowledge  and  consent  of  the  defendant ; 
that  the  yard  and  cars  operated  therein 
were  alluring  and  attractlTe  to  yoimg  chil- 
dren, who  were '  attracted  to  the  yard  and 
tempted  to  ride  on  cars ;  that  it  was  the  du- 
ty of  the  defendant  to  fence  the  yard,  and 
In  switching  cars  to  have  a  sofflclent  numl)er 
of  men  engaged  at  such  work  to  perform  it 
with  reasonable  safety  to  those  who  might  be 
In  and  about  the  yard,  and  to  have  persons 
stationed  on  the  cars  to  control  their  move- 
ments and  to  observe  proper  lookout  for  the 
presence  of  children  about  the  tracks ;  that 
tlie  defendant  ne«llcently  faUed  to  perform 
mteh  Hutim,  tiy  leawm  of  which  the  plain- 
tur,  a  bo7  fire  yean  <a  age,  who  had  been 
attracted  to  the  yard  and  at  play  on  or  about 
the  tracks,  wu  nm  against  and  injured  by 
a  car  moved  and  switched  about  the  yard. 
The  defendant  denied  the  negligence  charg- 
ed In  Uie  complaint,  and  alleged  that  the 
plaintiff  milawfolly,  and  without  the  knowl- 
edge or  consent  of  the  defendant  entered 
the  yard  and  while  trespassing  therein  at- 
tempted, wlthont  the  defendant's  knowl- 
edge or  consent,  to  board  a  morlng  car, 
which  was  being  switched  about  the  yard, 
and  In  so  doing  feU  and  waa  Injured  with- 
out fault  on  the  part  of  the  ^fendant,  and 
tliat  the  custodian  of  the  plaintiff,  In  whose 
charge  the  Child  bad  been  placed  by  its  fa- 
tiMTt  was  guilty  of  neg^gaice  in  permitting 
It  to  mmder  abont  and  to  enter  the  yard. 
The  case  was  tried  to  the  court  and  Jury. 

Evidence  was  glren,  on  behalf  of  the 
plaintiff,  tending  to  show  that  the  defend- 
ant's yard  and  trat^  about  seven  in  num- 
ber, extended  in  an  easterly  and  westerly 
direction  between  Twentieth  and  Twenty- 
First  streets,  from  Washington  avenue  on 
the  east  to  and  beyond  Wall  avenue  cm  the 
west  There  were  no  street  or  other  cross- 
ings of  the. yard  between  Washington  and 
Wall  avennea.  a  distance  of  several  blocks, 
the  place  where  the  switching  of  tlw  cars 
was  principally  carried  cm.  Dwellings  and 
store  buildings  facing  on  Twentieth  and 
Twenty-First  streets  were  built  on  lots  the 
rear  of  which  abutted  on  defendant's  yard. 
The  residoice  vt  Urs.  Lowe,  In  whose  charge 
the  plaintiff  was,  was  south  of  the  yard,  and 
faced  on  Twoity-Flrst  street  The  rear  and 
north  end  of  her  lot  was  about  one  rod 
south  of  tiie  railroad  yard.  All  of  the  lota 
abutting  on  the  yard  were  fenced  by  the  lot 
owners,  except  the  lot  adjoining  Mrs.  Lowe'E 
on  the  north.  On  that  lot  there  was  a  build- 
ing called  '^mer's  Hall/*  also  facing  on 
Twenty-First  street  The  rear  of  that  lot 
was  not  fenced.  There  was  a  gate  near  tiie 
northeast  comer  of  Hrs.  Lowe's  lot  leading 
to  the  rear  of  tlw  Turner  lot  The  plaintiff 
liad  beoi  living  with  Mrs.  Lowe  three  or 
four  weeks  prior  to  the  Injury.   The  accl- 
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dent  happened  about  S  o'clock  In  the  after- 
noon. Prior  thereto  the  child  that  day  had 
been  playing,  the  greater  part  of  the  time. 
In  Mrs.  Lowe'B  back  yard.  It  had  been  ab- 
sent only  about  10  minutes  when  Mrs.  Lowe 
sent  Bome  one  to  look  for  It  It  had  then 
just  been  Injured,  and  was  l>elng  carried  to 
Mrs.  Lowe's  yard  by  one  of  the  railroad  em- 
ployes. The  defendant,  at  the  time  of  and 
prior  to  the  Injury,  was  engaged  In  twitch- 
ing cars  about  the  yard. 

One  of  Its  employes  who  was  engaged  at 
such  work  was  called  as  a  witness  for  the 
plaintitr,  and  testified  that,  while  two  coal 
cars  were  being  switched  from  one  track  to 
another,  tb^  plaintiff,  in  company  with  an 
older  boy,  about  eight  or  nine  years  of  age, 
was  seen  about  the  yard.  Ab  the  cars  were 
slowly  moved  down  the  track,  detached  from 
an  engine,  the  older  boy  ran  after  them, 
and  attempted  to  catch  hold  of  one  of  them. 
The  plaintiff  followed  him  about  16  feet 
away.  The  witness  called  to  them  and  told 
them  to  "get  out  of  there."  They  were  then 
nearly  opposite  the  open  and  unfenced  space 
at  the  Tamer  lot  The  boys  left  the  yard,  and 
ran  along  the  open  space  back  of  the  hall, 
and  disappeared  from  the  sight  of  the  wit- 
ness. He  did  not  see  where  they  went  after 
they  left  the  yard,  and  paid  no  more  at- 
tention to  their  movements.  He  continued 
with  his  work  switching  cars.  After  sever- 
al other  cars  had  been  "kicked  out,"  a  re- 
frigerator car  was  "picked  up"  and  switched 
down  the  track.  The  distance  from  the 
point  where  It  was  switched  out  to  the  place 
of  the  accident  was  about  10  cn:  12  car 
lengths.  The  car  was  moved  along  the  track 
detached  from  the  engine  at  a  speed  of  about 

3  or  4  miles  an  hour.  There  was  no  one  on 
the  car.  The  witness  further  testified  that 
when  he  switched  the  car  out.  and  start- 
ed It  down  the  track,  he  did  not  see  the 
boys,  and  did  not  know  what  had  become 
of  them,  and  had  no  knowledge  of  tbelr 
return  to  the  yard.  The  next  thing  that 
attracted  his  attention  was  a  lady  down 
the  track  throwing  up  her  hands,  and  the 
noise  of  a  little  child  crying.   He  waa  then 

4  or  5  car  lengths  away.  He  ran  to  where 
the  child  was,  and  found  It  lying  close  to 
the  south  Bide  of  the  tmSi,  east  of  the  re- 
frigerator car,  and  about  opposite  the  third 
lot  east  of  Mrs.  Lowe's  house.  The  child's 
foot  was  run  over  by  the  car  and  Injured. 
He  picked  the  child  up  and  carried  It  to 
Mrs.  Lowe's  yard.  He  further  testified  that 
prior  to  that  day  he  bad  seen  the  older  boy, 
who  was  a  son  of  the  defendant's  car  in- 
spector, and  who  lived  near  by.  In  the  yard 
several  times,  but  each  time  he  ordered  him 
out  He  had  not  seen  the  plaintiff  in  the 
yard  prior  to  the  day  of  the  accident  Ho 
saw  the  child  several  times  sitting  on  a 
chicken  bouse  in  Mrs.  Lowe's  lot.  watching 
the  cars  as  they  were  being  moved  about  the 
yard.  He  further  testified  that  be  and  bin 
(o-empl<9€6  were  bothered      boys,  most  of 


them  older  than  the  boy  with  the  plaintiff, 
going  In  the  yard  and  getting  on  cars.  The 
defendant  had  given  positive  Instructions  to 
keep  children  out  of  the  yard,  and  the  wit- 
ness and  other  employes  ordered  them  out 
whenever  they  saw  them.  Some  of  the  twys, 
when  driven  ont  threw  rocks  at  the  witness 
and  made  faces  at  him.  Several  times  the 
employes  telephoned  to  members  of  the  po- 
lice force  to  get  the  boys  out  of  the  yard. 
When  boys  were  In  the  yard  and  ordered  out 
they  would  leave,  but  when  the  employes 
again  directed  their  attention  to  their  work, 
they  would  frequently  return.  The  time 
which  elapsed  between  the  time  that  the 
plalntltt  and  Us  companion  ware  ordered 
out  ot  and  left  the  yard  and  tiie  Mppenlng 
of  the  accident  was  abont  two  or  three  min- 
utes. 

The  lady  down  the  track  testified,  <m  be- 
half of  the  defendant,  that  she  (dMerved  the 
car  moving  toward  her.  She  saw  the  plain- 
tiff and  his  companion  standing  in  the  jatA 
between  the  fence  and  the  track,  looking 
toward  the  car.  When  the  car  got  to  them, 
the  plaintiff  took  hold  of  the  lower  bar  of 
the  ladder  at  the  side  of  the  car  and  lifted 
himself  up,  when  his  limbs  swung  inward, 
and  he  fell  under  the  car.  She  testified  that 
they  had  been  standing  at  that  place  only 
a  short  time — Just  a  few  minutes.  She  did 
not  then  see  any  of  the  employ^  of  the  de- 
fendant Another  witness  on  behalf  of  the 
defendant  testified.  In  substance,  that  she  saw 
the  plaintiff  take  hold  of  the  car,  and  saw 
him  fall.  Another  witness,  a  boy  about  12 
years  of  age,  also  testified  for  the  defend- 
ant. In  substance,  that  he  did  not  see  plain- 
tiff get  on  the  car,  but  saw  him  run  towards 
and  around  the  end  of  It,  and  then  disap- 
pear from  his  sight;  that  he  saw  plaintiff's 
companion  get  on  the  car;  that  when  the 
plaintiff  was  injured,  his  companion  Jumped 
off  and  ran  away. 

The  foregoing  Is,  in  substance,  all  the  tes- 
timony bearing  on  the  assignment  of  errors. 
At  the  conclusion  of  the  evidence  the  court, 
on  the  defendant's  motion,  directed  the  Ju- 
ry to  render  a  verdict,  "In  favor  of  the  de- 
fendant, no  cause  of  action."  The  Jury 
rendered  a  verdict,  finding  **the  Issues  Joined 
In  favor  of  the  defendant,  and  against  the 
plaintiff,  no  cause  of  action."  A  Judgment 
was  entered  on  the  merits  In  favor  of  the 
defendant,  from  which  this  ai^eal  Is  prose- 
cuted by  plaintiff. 

It  Is  contmded  by  aN^ellant  that,  Uioa^ 
the  evidence  was  not  sufficient  to  let  the  case 
to  the  Jury,  the  court  neverth^ess  was  not 
authorized  to  direct  a  verdict  and  enter  a 
Judgment  on  merits,  as  was  done.  This 
claim  Is  made  upon  the  following  statutory 
provisions  (section  3181,  Comp.  Laws  1007): 
"An  action  may  be  dismissed  or  a  Judgment 
of  nonsuit  entered  in  the  following  cases: 
(1)  Bj  the  plaintiff  himself  at  any  time  before 
trial,  upon  the  payment  of  costs,  If  a  counter- 

Digilized  by 


Utah) 


BMALLBY  t.  RIO  ORANDE  WESTERN  RY.  00. 


315 


claim  has  not  been  made,  or  afflrmatire  relief 
sought  by  the  answer  of  the  defendant,  etc. 
(2)  By  either  party  upon  the  wpitten  consent 
of  the  other.  (3)  By  the  court  when  the  plain- 
tiff falls  to  appear  on  the  trial,  and  the  di&- 
fendant  appears  and  asks  for  the  dismissal. 
(4)  By  the  court  when  upon  the  trial  and 
before  the  final  submission  of  the  case  the 
plaintiff  abandons  it  (5)  By  the  court  upon 
motion  of  the  defendant,  when  upon  the  trial 
the  plaintiff  falls  to  prove  a  sufficient  case 
for  the  Jury;  provided,  that  the  offering  of 
evidence  after  the  overruling  of  a  motion 
for  a  nonsuit  shall  not  be  deemed  or  con- 
sidered a  waiver  of  the  exception  taken  by 
the  defendant  to  the  order  overrnllng  anch 
motion.  (6)  By  the  court  when  after  ver- 
dict or  final  submission  the  party  mtiCled 
to  judgment  neglects  to  demand  and  have 
tbe  same  entered  for  more  than  six  months." 
Section  31S2:  "In  every  case,  other  than 
those  mentioned  In  the  next  preceding  sec- 
tion. Judgment  must  be  rendered  on  the  mer- 
its." By  reason  of  these  provisions,  espe- 
cially SDbdiviBion  5  of  section  3181,  It  Is  ar- 
gaei  that  the  direction  of  a  verdict  In  favor 
of  the  defendant,  when  the  plaintiff  falls 
to  prove  a  sufficient  case  for  the  Jury,  can  have 
no  greater  effect  than  the  granting  of  a  mo- 
tion of  nonsuit  Some  language  used  by 
this  court  In  the  case  of  Coucih  v.  Welsh  and 
ytfg.  Co.,  24  Utah,  36y  66  Pac.  600,  seems 
to  lend  some  support  to  snch  a  contention. 
In  that  case,  at  the  close  of  plalntltTs  evi- 
dence, a  motion  for  nonsuit  was  made  by 
the  defendants.  The  motion  was  granted. 
The  court  then  also  directed  the  jury  to  re- 
turn "a  verdict  for  the  defendants,  no  cause 
of  action."  The  Jury  returned  a  verdict, 
finding  "the  Issues  for  the  defendants,  no 
cause  of  action."  On  the  v^dict  so  render- 
ed a  Judgment  on  the  merits  was  entered, 
from  which  an  appeal  was  taken.  Among 
other  things,  it  was  urged  that  the  court 
was  not  authorized  to  direct  a  verdict  nor 
enter  a  Ja^inent  on  tbe  merits.  This  court 
speaking  through  Mr.  Justice  Bartch,  observ- 
ed: "Nor  ^d  the  court,  under  the  circum- 
stances dlsclooed,  commit  fatal  error,  as 
cialmed  by  counsel  for  tbe  appellants,  in  di- 
recting  a  verdict  for  defendants  at  the  same 
time  of  sustaining  ttie  motion  for  a  nonsuit 
The  direction  of  snch  a  verdict  was  nothing 
more  tban  the  determination  of  the  case  by 
the  court  on  tbe  same  grounds  vrhicb  called 
for  a  Judgment  of  nonsolt,  and,  under  the 
drcomstances,  no  ^rejndlce  resulted  to  the 
appellants.  We  do  not,  bowevw,  wish  to 
be  understood  as  sanctioning  such  practice. 
We  Blmply  htdd  that  In  this  case  it  was 
bamolefls,  and  not  prejudicial  error.  An 
Instmctloii  for  such  a  verdict,  given  at  tbe 
cloae  of  tbe  plainWlV  case^  upon  tbB  gromuS 
of  ftaUnie  of  i>root.  Is  in  elffect  a  nonsuit" 
We,  however,  do  not  think  the  court  meant 
to,  or  did,  bold  that  a  direction  of  a  vwdlct 
In  tevor  of  the  defendant,  liecanse  the  plain- 
tiff had  failed  to  prove  a  sufficient  case  for 


the  Jury,  in  all  cases,  has  no  greater  effect 
than  tbe  granting  of  a  motion  of  nonsuit. 
The  effect  of  the  holding  was  that,  nnder  the 
peculiar  circumstances  of  the  case,  tbe  ac- 
tion taken  the  court  was,  in  effect,  not 
directing  a  verdict  on  merits,  but  only  sus- 
taining a  motion  of  nonsuit  After  such  a 
conclusion  was  reached  it  Is  somewhat  dif- 
ficult to  perceive  upon  what  ground  the  Judg- 
ment, which  had  been  entered  on  the  merits, 
was  permitted  to  stand,  Instead  of  remand- 
ing tbe  case,  with  directions  to  tbe  trial 
court  to  vacate  the  Judgment  so  entered  and 
to  enter  a  Judgment  of  nonsuit.  But  let  that 
be  as  It  may,  we  do  not  think  the  cose  is  an 
authority  to  the  effect  that  after  both  par- 
ties have  rested  and  submitted  the  case  for 
final  determination,  the  court  is  unauthor- 
ized to  direct  a  verdict  and  enter  a  Judgment 
on  the  merits,  especially  in  view  of  the  lan- 
guage used  by  this  court  in  the  subsequent 
ease  of  Guthiel  v.  Gilmer,  27  Utah,  406,  76 
Pac.  e2&  It  was  there  said:  "When  plain- 
tiff at  the  former  trial  concluded  and  rested 
her  case,  two  courses  were  open,  either  of 
which  defendant  could  have  pursued  If  he 
was  confident  of  his  position  that  plaintiff 
had  failed  to  prove  a  sufficient  case  for  the 
Jury.  One  was  a  submission  of  the  case  on  the 
merits  for  final  determination,  and  thereby 
obtain  a  Judgment  that  would  be  a  bar  to 
another  action  for  the  same  cause;  and  the 
other  was  by  motion  for  Judgment  of  non- 
suit, which,  tf  granted,  would  leave  the  par- 
ties in  the  same  situation,  In  relation  to  tlie 
mattor  In  controversy,  as  they  vere  before 
the  action  was  commenced." 

In  some  respects  the  principles  applying 
to  a  motion  of  nonsuit  also  apply  to  a  mo- 
tion for  a  direction  of  a  verdict  In  a  gener- 
al sense  It  may  be  said  that  both  take  the 
place  of  a  demurrer  to  tbe  evidence  and  are 
governed  by  tbe  same  principles.  But  a  de- 
murrer to  the  evidence  was  a  submission  of 
tbe  case  for  final  determination,  which  de- 
termination called  for  a  Judgment  on  the 
merltL  Our  Code  has  provided  under  what 
drcmnstanoes  a  motion  of  nonsuit  may  be 
granted,  and  that  the  granting  of  smA  a 
motion  shall  not  be  an  adjudication  on  mer- 
its, nor  shall  the  overrollng  of  such  a  mo- 
tion predude  tbe  moving  party  from  there- 
after offering  evidence,  as  was  the  case  on 
a  demurrw  to  evidence.  The  court  may,  at 
the  close  of  fdaintitrfl  evidence,  on  plaintiff's 
motion,  grant  a  voluntary,  and  on  the  de- 
fendant's motion  an  Involuntary,  nonsuit. 
The  court  may  do  the  same  thing  at  the  dose 
of  all  tbe  evidence,  and  before  the  case  has 
been  submitted  for  final  determination.  In 
each  of  snch  cases  tbe  Judgment  Is  not  on 
the  merits.  Tbe  plaintiff,  however,  at  the 
close  of  hbi  evldOKO  may  rest  and  submit 
the  case  for  final  determlnaticm.  The  defend- 
ant may  do  likewise  without  ofEerlng  any 
evidence.  Bo,  too,  at  the  doee  of  all  the  evi- 
dence offered  both  parties,  the  plaintiff 
may  still  submit  tbe  case  for  final  determlna* 
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tloD,  as  also  may  Qie  defendant,  Wbenever 
a  party  "rests"  Us  case,  he  Indicates  that 
he  has  produced  all  the  erldence  he  intends 
to  offer,  and  submits  the  case,  either  finally, 
or  subject  to  his  right  to  afterwards  offer 
rebnttbig  eTldence.  When  both  parties  hare 
''rested,"  they  indicate  a  submission  of  the 
case  for  final  determination.  The  determina- 
tion on  such  a  submission  is  on  the  merits. 
If  the  facts  are  In  dispute,  the  case  must 
be  sent  to  the  Jury  for  their  finding,  upon 
which  a  Judgment  on  merits  is  entered  ac- 
cordingly. If  the  facts  are  not  In  dispute, 
the  determination  presents  a  mere  qaestion 
of  law,  to  be  decided  by  the  court,  upon 
whose  decision,  or  upon  the  rendition  of  a 
Terdlct  directed  by  him,  a  Judgment  is  also 
entered  on  the  merits.  Upon  a  final  sub- 
mission of  the  case,  when  there  Is  no  evi- 
dence to  sustain  the  case  of  the  p&Tty  hav- 
ing the  afflrmatiTe,  it  Is  proper  for  the  court 
to  direct  a  verdict  against  him.  It  is  as 
proper  for  the  court  to  direct  a  verdict 
against  the  plaintiff,  in  the  absence  of  proof 
to  establish  a  fact  essentia]  to  his  case,  as 
to  direct  a  verdict  against  him  when  the 
proof,  either  upon  his  own  evidence  or  that 
of  the  defendant,  conclusively  establishes 
some  affirmative  defense.  We  do  not  under- 
stand the  statute  to  mean  that  the  court  Is 
authorized  to  direct  a  verdict  in  the  one  in- 
stance, but  not  in  the  other,  or  that  the  court 
Is  unauthorized  to  direct  a  verdict  in  any 
case.  In  the  case  in  liaud,  upon  the  evidence 
addnced  by  both  parties,  the  case  was  sub- 
mitted for  final  determination  without  the 
making  of  a  motion  of  nonsuit  or  dismissal 
either  party.  Upon  such  a  submission 
the  defendant  urged  that  the  facts  were  not 
in  dispute,  and  that,  on  the  established  facts, 
It,  as  matter  of  law,  was  entitled  to  a  Judg- 
ment in  Its  favor.  On  the  other  hand,  the 
plaintiff  urged  that  the  facts  were  In  dispute, 
and  that  the  question  of  the  defendant's 
negligence  was  one  of  fact,  and  not  of  law, 
and  hence  the  determination  of  the  case  re- 
quired a  finding  by  the  Jury.  In  such  case 
the  determination,  whether  made  by  the 
court  as  matter  of  law,  or  by  the  Jury  as 
matter  of  fact,  called  for  a  judgment  on  the 
merits.  We  are  therefore  of  the  opinion  ttiat 
the  court  was  fully  authorized  to  direct  such 
a  verdict  and  to  enter  such  a  judgment. 
Whether  the  ruling  was  erroneous  remains 
to  be  considered. 

It  Is  urged  that  the  court  erred  in  direct- 
ing a  verdict  l)ecause  no  grounds  were  stat- 
ed for  such  action.  This  court  has  repeat- 
edly held  that  the  particular  grounds  upon 
which  a  motion  for  nonsuit  is  based  must 
be  stated  in  order  that  the  attention  of  the 
court  and  counsel  may  be  called  thereto,  and 
that  the  defects  in  the  proof  may  be  obviat- 
ed and  corrected,  if  such  defects  admit  of 
correction.  Frank  v.  Bullion-Beck,  etc.,  M. 
Co.,  19  Utah,  35,  66  Pac.  419;  Skeen  v.  O. 
8.  L.  R.  R.  Co.,  22  Utah,  413.  62  Pae.  1020; 
Levis  T.  Mining  Co^  22  Utah,  01,  61  Pac 


860;  Wild  V.  Union  Pac.  Ry.  Co.,  23  Utah, 
26^  63  Pac.  886,  and  other  cases  there  cited. 
From  the  alwve  cases  it  will  be  seen  that 
a  judgment  of  nonsuit  in  a  number  of  them 
was  reversed  because  the  grounds  upon 
which  the  motion  was  based  were  not  suffi- 
ciently specified,  r^ardless  of  the  question 
of  the  sufficiency  of  the  evidence  to  send  the 
case  to  the  jury.  The  general  rule,  when 
a  motion  Is  denied  or  an  objection  overruled, 
the  moving  party  Is  permitted,  on  appeal,  to 
urge  only  such  grounds  for  a  reversal  as 
were  specifically  pointed  out  or  made  by 
him  before  the  trial  court,  but  when  the  mo- 
tion or  objection  Is  sustained,  because  of  the 
presumption  against  error  coming  to  his 
aid,  a  part^  is  permitted,  on  appeal,  to  de- 
fend the  ruling  on  any  ground  inhering  la 
the  record,  was,  either  In  eOect  or  express- 
ly, held.  In  a  number  of  eases  In  this  juris- 
diction, not  applicable  to  a  motion  of  non- 
suit. In  the  case  of  Wblte  v.  Rio  Grande 
Western  Ry.  Co.,  22  Utah,  138,  01  Pac.  508. 
It  was  expressly  decided  that  there  Is  no 
difference  with  respect  to  the  rule  requir- 
ing a  specification  of  grounds  when  the  mo- 
tion Is  denied  and  when  the  motion  Is  sus- 
tained. In  Mclntyre  v.  AJax  Miu.  Co.,  20 
Utah,  332,  60  Pac.  552,  this  court  held  that 
"an  appellate  court  will  not  sustain  a  mo- 
tion for  nonsuit,  except  on  the  grounds  al- 
leged In  the  motion,"  and  approvingly  quot- 
ed the  syllabus.  In  the  case  of  Palmer  v. 
Marysvllle  Dem  Pub.  Co.,  90  Gal.  168,  27 
Pac.  21,  that  "it  is  error  for  the  trial  court 
to  grant  a  nonsuit,  unless  the  grounds  there- 
for are  called  to  the  attention  of  the  trial 
judge  and  the  plabitlff  at  the  time  the  mo- 
tion is  ^made ;  and,  where  ■  none  of  the 
grounds  upon  which  the  nonsuit  is  asked 
are  sufficient  to  warrant  the  court  In  grant- 
ing the  motion,  the  order  granting  it  will  be 
reversed,  although  another  ground,  not  spec- 
ified In  the  motion,  might  have  warranted 
the  order."  We  think  the  reasons  given  by 
courts,  requiring  the  grounds  upon  which  a 
motion  for  nonsuit  is  t>ased  to  be  specified. 
In  order  that  the  court  may  know  upon  what 
question  of  law  the  case  la  asked  to  be  tak- 
en from  the  jury,  and  the  party  against 
whom  the  motion  is  directed  may  be  afford- 
ed opportunity  to  correct  the  defects,  If 
they  admit  of  correction,  and  can  be  obviat- 
ed by  additional  evidence,  apply  with  equal 
force  to  a  motion  for  a  direction  of  a  ver- 
dict If  such  opportunity  should  be  afford- 
ed him  on  a  motion  of  nonsuit,  which,  If 
granted,  not  being  an  adjudication  on  the 
merits,  and  not  a  bar  to  another  action,  for 
much  stronger  reasons  should  such  oppor- 
tunity be  given  him  <m  a  motion  for  a  direc- 
tion of  a  verdict,  which.  If  granted,  would 
be  a  bar  to  another  action.  However,  In 
the  case  of  Owens  v.  San  Pedro,  etc.,  R.  Co., 
32  Utah,  208,  89  Pac.  825,  this  court,  In 
speaking  through  District  Judge  Ritchie, 
said:  "Reversal  of  the  case  is  asked  also  be> 
cause  tbe  defendant  did  not  ipecUy  why  a- 
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Terdlct  should  be  dlrectedt  and  beeaoM  tb» 
court  did  not  give  ,fts  reasons  for  directing 
a  Terdlct  for  the  defendant  We  see  no  m- 
son  for  extending  tbe  role  requiring  that  a 
moUon  for  a  nonanlt  shoald  be  based  np* 
<Mi  specific  reasons  to  inclode  a  motion  to 
direct  a  Terdlct  A  trial  court  wben  asked 
to  direct  a  Terdlct  may  require  tbe  moT- 
Ing  party  to  state  his  reasons  If  the  dr- 
cnmstances  of  the  particular  case  require  it; 
but  there  Is  no  merit  In  the  proposition  that 
the  court  should  be  required  to  speciCr  Its 
reftsons  for  directing  a  verdict" 

If  by  these  expreaskms  It  was  Intended  to 
bold  that  a  spedflcatlon  of  grounds  ujmhi 
which  the  direction  of  a  verdict  Is  based 
need  not  be  made  In  any  case,  we  disap- 
prove the  hiddfng.  To  be  In  harmony  with 
the  prior  decisions  of  this  court  reqnixes  a 
holding  t^t  a  suflteient  spedflcatlon  <tf 
gronuds  most  be  made,  either  In  the  motion 
or  by  Qie  court  in  directing  the  verdict  to 
indicate  tbe  question  of  hiw  that  takes  tbe 
case  ftom  the  jury.  If,  in  a  case  based  on 
n^lgence,  where  the  answer  puts  in  Issue 
all  the  material  allegations  of  the  complaint 
and  contains  affirmative  allegations  of  con- 
tributory ne^lgence,  fellow  service,  aasnmp- 
tloD  of  risk,  and  settlement  the  court  may, 
at  the  conclusion  of  all  tbe  OTldence,  direct 
a  verdict  for  the  defendant  upon  a  mere  gen- 
eral naotlon,  without  specifying  grounds 
therefor,  couns^  liave  not  nor  have  we  on 
appeal,  any  means  of  knowing  upon  what 
principle  of  law  the  case  was  taken  from 
tbe  Jniy.  In  such  case  there  would  be  no 
means  of  knowing  whether  the  direction  was 
made  upon  the  ground  that  the  evidence 
was  Insufficient  to  show  negligence  on  the 
part  of  the  d^endant  or  upon  the  ground 
that  the  evidence  conclusively  established 
one  or  more  of  the  affirmative  defenses  plead- 
ed Jn  tbe  answer.  The  court  may  not  ^us 
hurl  a  mere  bmtum  fnlmen  in  the  midst 
of  the  case,  and  leave  counsel  in  the  dark 
to  speculate  upon  the  point  or  points  struck 
at  and  cast  the  burden  on  the  aiqpellate 
court  to  examine  the  «ittn  record  to  ascer- 
tain If  there  is  anything  upon  which  such 
a  ruling  could  properly  have  been  based. 
In  sach  case  it  can  wdl  be  said,  as  was 
said  by  the  court  In  the  case  of  DemlU  v. 
Moffat  45  Hich.  410,  8  N.  W.  79:  "This 
court  reviews  the  judgments  of  the  circuit 
court  In  law  cases  on  questions  of  law  on- 
ly. What  question  of  law  Is  involved  In 
this  charge  of  the  circuit  judge?  Was  he 
or  opinion  that  the  plaintUTs  had  given  no 
evidence  tending  to  the  proof  of  their  heir- 
ship? If  be  had  said  that,  we  could  have 
reviewed  the  evidence  on  that  point  and 
Aoold  probably  have  had  no  difficulty  In 
pointing  out  his  error.  Did  he  think  ad- 
verse possession  was  satls&ctorlly  made  out? 
If  so,  as  that  Is  a  defense  resting  wh<dly 
upon  fact*,  it  Is  plain  he  should  have  taken 
tbe  opinion  of  tbe  jury,  unless  the  facts  were 
unmistakahle  in  their  import  and  were  un- 


disputed. Did  he  think  the  defendants  had 
proved  title  out  of  Thorn  through  tlie  alleg- 
ed deed  of  Hamilton  T  This  again  was  a 
question  of  fact  and  the  existence  of  the 
Aict  was  denied  and  v^rorously  contested. 
But  we  need  not  proceed  from  point  to  point 
in  the  case,  and  endeavor  to  surmise  on 
what  ground  the  plaintiffs  were  turned  out 
of  court  The  circuit  judge  has  glvra  us 
no  light  on  that  point  and  the  record  can 
afford  none.  What  we  are  asked  to  do  in 
this  case  is  to  examine  an  elaborate  record 
in  order  to  ascertain  whetiier  the  plalntUfs 
made  out  such  a  case  as  entitled  them  to 
go  vrith  it  to  tbB  jury,  and  if  so,'  whether 
the  defendant  met  It  by  ai^  defoise  that 
was  so  entirely  anquestlonable  as  to  leave 
to  the  .jury  no  dlscretlm  to  do  otherwise 
Uian  give  him  a  verdict  In  other  words, 
we  are  invited  to  review  this  case  upon  all 
the  fftcta. .  It  Is  snffident  for  us  to  say  In 
Tejfly  that  the  law  has  i^ven  us  no  sudi  au- 
thority." Ther^  and  In  subsequent  case; 
flrom  that  court  It  was  held  that  when  a 
judge  takes  a  case  from  the  jury,  he  should 
specify  the  particular  ground  or  grounds  that 
appear  to  him  to  justify  It  Rayl  v.  Estate 
of  Hammond,  95  Mich.  22,  64  N.  W.  693; 
Tillotson  V.  Webber,  96  Mich.  141,  fiS  N.  W. 
837;  Hanley  v.  Balch.  106  Mich.  46.  63  N. 
W.  981.  To  the  same  effect  are  tbe  decisions 
of  tbe  Supreme  Court  of  South  Dakota.  In 
the  case  of  Tanderup  v.  Hansen,  8  S.  D. 
375.  66  N.  W.  1078,  it  was  said:  "Where 
such  a  motion  is  made,  the  specific  ground 
upon  which  the  moUon  is  made  must  be 
stated.  It  is  due  to  the  court  and  the  oppos- 
ing counsel  that  tiielr  attention  should  be 
called  to  the  precise  defect  In  the  evidrace, 
or  the  omission  of  evidence,  that  the  party 
claims  entitles  him  to  tbe  direction  of  tbe 
verdict  It  Is  due  to  the  court  to  enable 
it  to  pass  understandlngly  upon  the  mo- 
tion, and  it  is  due  to  counsel  that  he  may, 
if  postible,  supply  the  defecUve  or  omitted 
evidence  if  permitted  to  do  so  by  the  court" 
The  same  doctrine  is  stated  in  6  Fl.  A:  Pr. 
699,  in  the  following  language :  "The  motion 
to  direct  a  verdict  and  the  Judge  In  making 
such  direction,  should  specify  the  particu- 
lar ground  or  grounds  which  Justify  it." 

We  have  not  been  referred  to,  nor  have  we 
seen,  any  case  holding  to  the  ocmtrary.  This, 
however,  does  not  mean  that  the  movant  of 
the  motion  or  the  court  is  required  to  state 
reasons  supporting  the  grounds.  If  the 
grounds  are  suffidmitly  specified  to  call  atten- 
tion to  the  particular  defects  and  the  ques- 
tion of  law  on  which  the  case  Is  tak^  from 
the  jury,  that  is  all  that  Is  required.  A  mere 
general  Btat«nent  that,  under  the  evidence, 
tbe  plaintiff  Is  not  entitled  to  recover,  or 
that  the  defendant  Is  entitled  to  a  verdict,  or 
that  the  plaintiff  has  not  made  a  sufficient 
case  to  go  to  the  jury,  does  not  point  to  any- 
thing. If,  however.  In  a  case  of  negUgeuce  a 
{specification  Is  made  that  the  evidence  Is  in- 
sufflcimt  to  show  negligence  on  the  part  of 
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the  defendant,  or  tbat  under  the  evidence  the 
plaintiff  l8  conclualrelj'  shown  to  be  gnllty  of 
contributory  negligence,  or  that  he  assnmed 
the  risk,  etc.,'  anch  a  specification  la  ordinari- 
ly sufficient.  If  a  verdict  la  directed  on  the 
ground  that  the  evidence  is  insufficient  to 
show  negligence  on  the  part  of  the  defendant, 
It  sufficiently  is  made  to  appear  on  what 
Question  of  law  the  case  was  taken  from  the 
Jury.  The  making  of  snch  a  specification  or- 
dinarily points  out  the  defect  within  the 
meaning  of  the  adjudicated  eases.  The  court 
in  such  Instance  may  give  reasons  why  In 
his  opinion  the  evidence  Is  insufficient  to 
show  such  negligence.  Though  the  reasons 
given  may  be  groundless,  yet,  if  upon  an  ex- 
amination of  the  record  the  evidence  la  found 
insufficient  to  show  snch  negligence,  the  rul- 
ing must  be  upheld.  The  rule  is  also  quali- 
fied to  the  extent  tbat,  If  It  Is  otherwise  made 
manifest  upon  what  question  of  law  the  case 
was  taken  from  the  Jury,  and  the  defects 
upon  which  It  was  based  do  not  admit  of 
correction,  or  could  not  have  been  cured  had 
direct  attention  l>een  called  thereto,  a  failure 
to  specify  grounds  will  not  reverse  the  rul- 
ing. Daley  v.  Russ,  86  Gal.  114,  24  Pac.  867; 
Fontana  v.  Pac.  Can.  Co..  129  Cal.  61,  61 
Pac.  580.  It  may,  however,  be  urged  that  a 
request  to  direct  a  verdict  Is  a  request  to 
charge,  and  tbat  a  party  submitting  requests 
is  not  required  to  state  reasons  or  grounds  in 
support  of  them.  But  a  request  to  direct  a 
verdict  Is  not  a  request  to  charge  the  Jury. 
It  Is,  in  eCTect,  a  motion  to  take  the  case 
from  their  consideration.  When  a  verdict  is 
directed  by  the  court,  the  Jury  is  bouiid  to 
render  the  verdict  as  directed.  Id  snch  In- 
stance the  court  alone  determines  the  case, 
and  there  Is  no  occasion  to  Instruct  or  charge 
the  Jury  In  respect  of  the  law  applicable  to 
the  case. 

With  these  ohserratlODs  we  now  proceed 
to  the  Question  In  hand.  At  the  ecmcliialon 
of  all  the  evidence,  and  after  both  parties 
had  rested,  counsel  for  the  defendant  stated: 
"I  now  move  the  court  to  instruct  the  Jury 
to  retnm  a  verdict  in  favor  of  the  defend- 
ant, no  cause  of  actlcm;  and.  In  view  of 
the  elaborate  discussion  that  has  been  had,  I 
am  not  inclined  to  argue  It,  unless  the  court 
desires  to  hear  furth«  upon  some  particular 
question  from  us.  If  counsel  cares  to  argue 
It,  I  win  reply  to  any  su^estlons  that  he 
may  have."  It  must  be  conceded  that  the 
motion  itself  specifies  no  grounds,  and  were 
that  all  tbat  was  made  to  appear,  It  would 
be  very  doubtful  whether  the  question  of 
law  upon  which  the  verdict  was  asked  to  be 
directed  was  sufficiently  Indicated.  Counsel 
for  plaintiff  in  reply  to  the  suggestion  stated 
that  he  did  not  care  to  argue  qu^tions  which 
had  already  been  ai^ued.  As  disclosed  by 
the  record,  the  queatlona  referred  to  Involved 
the  doctrine  of  the  "turntable"  cases,  and  Its 
Appilcatlon  to  the  facta  in  the  case.  Counsel 
for  plaintiff  farther  stated  that*  under  all 


the  circumstances  of  the  case,  whetlier  the  em- 
ployes of  the  defendant  exercised  due  care 
In  the  premises  was  a  question  of  fact  for 
the  Jury,  and  urged  that  the  evidence  was 
conflicting  as  to  whether  the  child  caught 
hold  of  the  car,  or  whether  It  was  injured 
In  some  other  way.  The  court  then  observed 
that.  If  counsel  desired  to  take  the  position 
that  there  was  such  a  conflict,  he  would  ex- 
clude the  jury  and  permit  counsel  to  argue 
it  The  Jury  was  thereupon  excluded,  and 
the  matter  then  discussed  by  counsel  for 
plaintiff.  In  that  connection  he  also  discuss- 
ed the  question,  and  took  the  position  that 
the  employes  were  guilty  of  negligence  In  not 
anticipating  the  return  of  the  child,  and  in 
failing  to  discover  It  after  It  had  returned  to 
the  yard.  At  the  conclusion  of  plaintUTs  dis- 
cussion, the  court  indicated  that  he  did  not 
care  to  hear  from  counsel  for  the  defendant, 
and  stated  that,  in  bis  opinion,  the  evidence, 
without  dispute,  showed  that  the  plahitlfF  at- 
tempted to  get  on  the  car,  or  was  riding  on 
the  car,  at  tlie  time  the  injury  was  inflicted, 
and  that,  under  the  dKrunistances,  he  was 
not  entitled  to  recover.  The  Jury  was  there- 
upon recalled,  and  directed  to  return  a  ver- 
dict for  the  defendant  The  particulars  upon 
which  the  verdict  was  directed  were  there- 
fore called  to  the  attention  of  counsel,  and 
the  question  of  law  upon  whl6h  the  verdict 
was  directed  suffldeutly  Indicated.  If  the 
defects  were  curable,  plalntlfE  was  in  the 
same  position  to  cure  them  as  though  the 
motion  Itself  had  specified  the  grounds. 

This,  then,  brings  us  to  the  further  point, 
made  by  the  appellant,  that  the  evidence  was 
Bufllcient  to  send  the  case  to  the  Jury  on  the 
qoestlfm  of  the  defendant's  negligence.  It 
must  be  conceded  that  the  plaintiffs  pres- 
ence about  the  yard  and  the  tracks  was  un- 
authorised, and  that  the  defendant  owed  it 
no  afiirmatlve  duty  in  requiring  its  employes 
about  the  yard  to  observe  a  lookout  to  dis- 
cover It,  or  to  nianage  and  operate  the  care 
in  the  yard  in  anticipation  of  Its  presence, 
unless,  as  urged  by  counsel  for  the  appellant, 
the  doctrine  announced  in  the  "turntable" 
cases  shall  be  applied  and  given  effect.  In 
this  connection  It  Is  claimed  that  the  yard 
and  the  switching  of  cars  were  dangerous 
and  attractive  agencies  or  Instruments,  which 
allured  and  attracted  young  children  to  the 
yard  and  about  the  cars;  that  t)ecause  of 
such  allurement,  children  had  frequently  l>een 
attracted  to  the  yard,  and  therefore  the  em- 
ployes of  the  defendant  were  required  to  an- 
ticipate the  presence  of  children,  and  to  so 
manage  and  operate  the  cars  as  not  to  in- 
jure them,  with  respect  to  which,  It  is  con- 
tended, the  evidence  was  sufficient  to  war- 
rant a  finding  by  the  Jury  that  the  defend- 
ant's employes  were  negligent.  In  the  case 
of  Brown  v.  Salt  Lake  City,  33  Utah,  222,  9S 
Pac.  570,  14  L.  R.  A.  (N.  S.)  619,  we  had  oc- 
casion to  consider  the  doctrine  announced 
in  the  "turntable"  cases,  and  there^  with,  conr 
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rideraUe  besltancy,  applied  It  Tbe  doc- 
trine was  there  extended  further  than  applied 
by  some  courts.  Believing  now,  as  we  did 
then,  that,  under  the  peculiar  facts  and  dr- 
cnmstances.  the  doctrine  was  there  properly 
aiqjdled,  we  nerertbeless  are  of  the  opinion 
that  it  was  extended  about  as  far  as  any 
court  has  yet  ajqpUed  it  The  conflict  in  the 
authorities,  both  In  recognizing  and  In  ap- 
plying the  doctrine,  was  there  pointed  out 
It  is  not  necessary  to  again  review  the  cases. 
It  is  woll  recognized  that,  as  a  general  rule, 
no  duty  Is  imposed  upon  the  owner  of  prem- 
laee  to  keep  them  in  a  safe  or  suitable  con- 
dition for  the  visits  of  those  who,  without 
license  or  invitation,  may  come  upon  them 
for  their  own  convenience  or  mere  pleasure, 
or  who  otherwise  enter  upon  them  as  mere 
trespassers.  The  doctrine  underlying  the 
'turntable  cases  is  that  the  leaving  or  main- 
taining of  a  dangerous  aud  attractive  ma- 
chine, or  other  instrument  or  agency,  upon 
one's  premises,  under  circumstances  which 
naturally  tend  to  attract  or  allure  young 
children  of  Immature  Judgment,  and  to  In- 
duce them  to  t>elleve  that  they  are  at  liberty 
to  enter  and  handle  or  play  with  it.  Is  tanta- 
mount to  an  Implied  Invitation  to  enter. 
Hence  a  corresponding  du^  Is  imposed  Jipon 
the  owner  or  occupant  of  the  premises  to 
prevent  the  intrusion,  or  to  protect  from  per- 
sonal injury  such  cUldreu  as  may  be  so  atp 
tracted  and  thus  induced  to  enter,  and  who 
are  incapable  of  appreciating  the  attending 
dangers.  The  doctrine  is  founded  upon  the 
principle  that  when  one  seta  a  temptation 
before  young  children  under  circumstances 
which  iu  law  is  equivalent  to  the  holding  out 
of  an  inducement  to  enter,  he  must  use  or- 
dinary care  to  protect  them  from  harm.  It 
la  but  applying  the  graieral  rule  that  when 
one  induces  or  Invites  another  upon  his  prem- 
ises, he  must  use  ordinary  care  to  avoid  in- 
juring him. 

It  was  upon  such  theory  that  the  doctrine 
was  applied  by  us  in  the  Brown  Case.  We, 
however,  are  of  the  opinion  that  the  facts 
here  do  not  warrant  the  application  of  the 
doctrine.  It  is  not  the  keeping  or  leaving 
of  all  kinds  of  dangerous  and  attractive  ma- 
dilnes  ot  other  instruments  upon  premises 
that  riders  the  owner  or  occupant  liable  If 
he  does  not  take  precautions  to  guard  or 
protect  them,  or  to  prevent  Intrusions  and 
unauthorized  visits  of  children.  The  Instru- 
ment or  agency  must  not  only  be  dangerous 
and  attractive,  but  the  circumstances  of  leav- 
ing and  maintaining  It  must  also  be  such  as 
to  Induce  young  children  to  believe  that  they 
are  at  liberty  to  enter  and  handle  or  play 
about  it  That  Is,  It  must  be  made  to  ap- 
pear, either  from  the  character  of  the  inatru- 
ment  or  agency  Itself,  or  from  the  manner 
and  circumstances  under,  which  it  was  main- 
tained or  left  about  the  premises,  or  from 
other  cwdnct  on  the  part  of  the  owner  or 
occupant  of  the  premises,  that  an  Induce- 
ment or  ItB  «4DlTalent  was  held  out  to  young 
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children  to  enter.  Not  necessarily  the  doing 
of  something  on  the  part  of  the  owner  or  oc- 
cupant for  the  purpose  of  Inducing  the  entry, 
but  the  doii^  of  something  other  than  a  mere 
operation  of  tlie  machine  or  instrument  in 
the  ordinary  and  usual  manner,  which  has 
the  ^ect  of  causing  or  Inducing  the  entry. 
Operating  a  machine  In  a  factory  may  be 
dangerous  and  attractive  to  young  children. 
If  they  are  induced  to  entw  from  an  attrac- 
tion arising  merely  from  the  ordinary  opera- 
tion of  it  and  from  no  other  conduct  on  the 
part  of  the  owner  or  occupant  of  the  premi- 
ses, the  doctrine  ordinarily  Is  not  applicable. 
Furthermore  the  doctrine  is  not  generally 
applied  to  attractions  arising  from  the  or- 
dinary conduct  of  a  business,  or  from  the 
mere  operation  of  a  machine  or  other  Instm- 
ment  or  agency  operated  in  the  usual  end 
ordinary  manner.  It  Is  generally  applied 
to  a  machine  or  thing  at  rest  And  left  un- 
guarded and  unprotected,  under  circumstan- 
ces where  childrra  are  exposed  to  danger  and 
injury  by  their  handling  or  meddling  with 
it  If  the  doctrine  should  be  applied  to  a 
railroad  yard,  where  the  ordinary  business 
of  railroading  and  switdilog  is  carried  on,  we 
see  no  reason  why  it  should  not  be  applied 
to  an  ordinary  railroad  track,  and  to  cars 
operated  upon  It  In  the  ordinary  bualueas  of 
railroading,  or  to  any  other  business  Invcdv- 
ing  danger  by  coming  In  contact  with  Ita 
operations.  If  the  employes  of  the  defendant 
owed  any  duty  to  use  care  in  anticipating 
the  presence  of  children  In  and  about  the 
yard  and  to  be  on  the  loi^out  fbr  them,  nnd. 
In  the  switching  of  cars  about  the  yard,  to 
exercise  care  to  avoid  Injuring  them,  It  must 
rest  on  some  principle  other  than  that  based 
on  the  doctrine  of  the  "turntable"  cases. 

It  Is  urged  that  the  defendant  owed  such 
duty  because  of  the  frequency  of  the  pres- 
ence of  children  about  the  yard,  and  on  the 
further  claim  that  the  employes  ought  to 
have  anticipated  that  the  plaintiff  and  hia 
companion  might  return,  and.  therefore  the 
employes  were  required  to  ascertain  If  they 
were  about  the  yard  before  moving  and 
switching  the  car  upon  which  the  plaintiff  at- 
tempted to  ride,  and  that  in  switching  cars 
about  the  yard  an  employ^  ought  to  have 
been  stationed  on  the  car  as  It  was  proi>elled 
along  the  track  to  observe  a  lookout  for  chil- 
dren, to  warn  them  of  Its  approach,  and  to 
prevent  them  from  getting  on  it.  Upon  these 
questions  the  appellant  contends  that  he  was 
entitled  to  have  the  Judgment  of  the  Jury. 
Before  It  can  be  urged  that  the  employes 
were  required  to  observe  a  lookout  and  to 
operate  and  manage  the  cars  about  the  yard 
with  reference  to  the  plaintiff's  presence,  It 
must  first  be  made  to  appear  that  they  owed  a 
duty  In  the  premises  to  use  care.  That  Is,  be- 
fore negligence  can  be  predicated  on  a  fail- 
ure to  observe  a  reasonable  lookout  or  In  the 
manner  In  which  the  cars  were  operated  or 
managed  about  the  yard.  It  must  be  held  that 
a  duty  to  use  care  In  such  particular  was  ow< 
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lag  txom  the  def«idant  to  the  plaintiff.  For 
every  case  of  actionable  n^Ugence  InvolTea 
a  iuty  to  aae  care  and  a  breach  of  such  duty 
resulting  In  Injury.  Whether  in  a  given  case 
a  duty  to  use  care  was  Imposed  on  a  party 
charged  with  negligence  Is  ordinarily  a  ques- 
tion of  law.  A  railroad  company,  as  matter 
of  law,  owes  a  duty  to  those  who  are  right- 
fully about  Its  premises,  or  who  are  there 
with  Its  express  or  Implied  permission  or  In- 
vitation, to  use  care.  It  ordinarily  owes  no 
such  duty  to  one  who  Is  wrongfully  about  its 
premises.  The  employes  of  the  defendant 
were  under  no  duty  to  use  care  In  the  han- 
dling of  the  cars  about  the  yard  In  anticipa- 
tion of  wholly  unauthorized  intrusions  of 
others.  As  to  such  persons,  no  duty  to  use 
care  arose  until  their  presence  was  discover- 
ed. The  evidence  does  not  warrant  a  finding 
that  the  public  or  the  people  of  the  neighbor- 
hood bad  generally  or  habitually  traversed 
the  yard,  or  that  It  was  otherwise  traversed 
or  used  by  tbem  under  circumstances  which 
-would  Justify  a  finding  that  the  defendant 
had  invited  or  permitted  or  acquiesced  In 
Buch  use  being  made  of  Its  premises.  Where 
the  public  or  the  people  of  a  neighborhood, 
though  tecbnlcally  unauthorized,  bave  for  a 
considerable  length  of  time  generally  or  ha- 
bitually traversed  railroad  premises  without 
objection,  there  Is  much  reason  for  holding 
that  the  employes  of  the  railroad  company 
are  required  to  take  notice  of  sucK  fact  and 
to  regulate  their  conduct  accordingly.  But 
the  evidence  does,  not  show  that  kind  of  a 
case,  or  any  case,  where  the  unauthorized  or 
uninvited  presence  of  any  one  was  acquiesced 
in  or  permitted  without  objection.  The  evl- 
dence  does  show  that  children  frequently  vis- 
ited the  yard,  but  each  time  they  were  not 
only  ordered  out,  but  were  made  to  leave. 
In  no  sense  were  the  visits  permitted  or  ac- 
quiesced in  by  the  defendant  or  its  employes. 
To  the  contrary,  they  were  expressly  forbid- 
den by  them.  The  case  Is  one,  therefore, 
where  no.  duty  was  owing  on  the  part  of  the 
defendant's  employes  to  exerdse  care  in  the 
handling  of  ttie  cars  about  the  yard  ilntU  the 
plaintiff  was  discovered.  There  is  much  rea- 
son for  holding  that,  when  a  child  of  tender 
yean  or  of  immature  Judgment,  although  a 
trespasser.  Is  discovered  or  seen  about  the 
premises,  It  may  not  be  r^arded  in  Che  same 
situation  as  that  ot  an  adult  or  conscious  tres- 
passer where  no  duty  is  owing  except  to  re- 
frain from  inflicting  a  wUlf ul  injury  or  an  in- 
jury by  gross  negligence.  An  adult  or  cour 
acious  trespasser  may  be  expected  to  take  care 
of  himself  and  keep  out  of  danger,  and  the  em- 
ployes about  the  premises  may  regulate  their 
conduct  upon  the  assumption  that  be  will  do 
80,  until  a  situation  Is  disclosed  malElng  it 
apparent  that  he  Is  not  aware  of  the  jrerll 
or  danger  threatening  him.  But  when  a  child 
of  tender  years  or  of  immature  Judgment, 
nltbough  a  trespasser,  is  discovered  about 
2)remlso3,  the  auployfis  may  not,  as  In  tlie 


case  of  an  adult,  act  upon  the  assumpticn 
that  it  will  take  care  of  Itself  and  keep  out 
of  danger,  but  a  further  duty  Is  Imposed  up> 
on  the  employes  to  exerdse  care  commraisa^ 
rate  with  the  situation  to  avoid  injuring  it. 

In  this  case  the  presence  of  the  plaintiff 
and  his  companion,  on  their  first  visit  to  the 
yard,  was  discovered  by  the  defendant's  em- 
ployes. Instead  of  remaining  passive  and  in- 
active, the  employee  took  sufficient  affirmative 
action  in  the  premises  to  cause  the  removal 
of  the  children.  In  obedience  to  the  direction 
given  tbem  they  left  the  yard  and  entered 
upon  adjoining  premises,  and  disappeared 
from  the  sight  ct  the  employes.  The  em- 
ployes gave  the  matter  sufficient  attention  to 
satisfy  themselves  that  the  children  had  left 
the  premises,  and  that  they  were  no  longer 
In  danger.  Up  to  this  point  it  is  not  contend- 
ed ttiat  the  defendant's  employes  did  not  do 
all  that  due  care  required.  Thereafter  they 
directed  their  attention  to  tbeir  work,  and 
continued  switching  and  moving  cars  about 
the  yard.  In  a  few  minutes  the  children, 
without  the  observation  of  the  employes, 
again  entered  the  yard  and  stood  between 
the  fence  and  the  track  several  lota  to  the 
east  of  the  place  where  they  had  I^t  the 
premises,  and  there  watched  the  car  slowly 
approaching  tbem.  When  It  reached  them, 
th^,  without  the  knowledge  of  the  defend- 
ant's employ&i,  took  hold  of  It  and  attempted 
to  get  on  it  To  now  hold  with  appellant's 
contention  that  the  employes  ought  to  have 
anticipated  that  the  children  might  return, 
and  that  they  were  required  to  otiserve  a 
lo<&out  for  them  before  moving  and  switch- 
ing the  car  from  one  track  to  anotber,  or  to 
accompany  it  so  m  to  warn  the  children  away 
or  prevent  them  from  getting  on  It,  requires 
not  only  a  holding  that  the  employes  were 
In  duty  bound  to  use  care  to  discover  the 
luesence  of  trespassing  children,  and  of 
wholly  unauthorized  Intrusions  of  othns,  to 
the  same  extent  as  to  discover  the  presence 
of  persons  and  children  who  may,  with  knowl- 
edge on  the  part  of  the  employes,  be  rightful- 
ly about  the  premises,  but  also  requires  a 
holding  that  the  employes  were  required  to 
use  care  to  prevent  trespassing  children  trom 
Injuring  themselves  In  the  defmdanf  a  yard. 
Upon  the  undisputed  facts  in  the  case 
the  law  does  not  warrant  ftuch  a  hoilding. 
Thou^  it  should  be  held  that  the  emplt^fis, 
in  the  switching  and  moving  of  cars  about 
the  yard,  owed  a  duty  In  tiie  premises  to 
use  care  In  such  cqwrattons,  the  evidence  is 
Insufficient  to  Justify  a  finding;  that  Bu^  op- 
erations were  conducted  In  a  negligent  man- 
ner, or  that  the  act  of  movli^  the  car  along 
the  track  was  the  proximate  cause  of  the  In- 
jury. So  far  as  made  to  appear,  the  car 
was  switched  in  the  usual  and  ordinary  way 
from  one  track,  and  moved  along  another,  at 
a  speed  of  from  three  to  tour  miles  an  hour. 
The  children  were  not  struck  the  car.  It 
was  not  the  manner  In  which  the  car  was 
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opentefl  that  cansefl  It  to  collide  wltb  plain- 
tiff, or  that  caused  tlie  plaintiff  coming  In 
contact  with  It  Tbe  direct  caoae  of  bis  com- 
ing In  ctmtact  with  the  car  was  bis  talcing 
bold  (tf  tike  car  and  attempting  to  rUe  on  It 
without  the  knowledge  or  consent  of  the  de- 
fendant's employes.  While  the  child,  because 
of  Its  age,  cannot  ^  r^rded  a  conscious  tres- 
passer, nor  held  chargeable  of  contributory 
negligence,  nevertheless  tbe  consequences  of 
Its  acts  cannot  be  charged  to  the  defendant 
The  conduct  of  the  child  was  in  no  sense  in- 
fluenced or  Induced  1^  any  act  or  conduct  on 
the  part  of  the  defendant  or  its  employes, 
^or  was  the  Injury  occasioned  because  of 
any  negligence  on  their  part  We  are  of  the 
opinion  that  the  court  was  Jnstlfled  In  di- 
recting a  verdict  in  favor  of  the  defendant 

The  Judgment  of  tbe  court  below  is  there- 
fore affirmed,  with  costs. 

IfcGABTZ,  a  J.,-  and  FBIGK,  J.,  concur. 


BRADT  V.  niOBBNOB  &  O.  a  B.  CO. 
CSnprane  Conrt  of  Colorado.    April  6^  190& 
Behearing  Denied  Nov.  16,  18080 

1.  ArVKAL  AKD  Bbbox  (|  697*>— Bbcobd— Csb- 
nnoATioH— Bm.  aw  Ezoapnoii»— Sorn- 
cixncT. 

A  bill  of  exceptions  reciting  that  on  the 
trial  pUiotift  and  defendant  to  maintain  the 
issues,  "introduced  and  offered  before  said  court 
the  following  oral  documentary  evidence,"  etc., 
"and  thereupon  the  plaintifF  rested  her  case,'* 
followed  immediately  by  a  directed  verdict  and 

(irononncement  of  jod^ent  thereon,  BufBcieut- 
y  ehows  that  the  bill  contains  all  the  evidence 
introduced. 

[E>1.  Note. — For  other  caaea,  see  Appeal  and 
Error,  Dec.  Dig.  f  e»7.»] 

2.  Mabteb  and  Sebvaht  (S  287*)— Injubiks 
TO  SaavAnr— AonOHS— Co-EHFLOrts'  liu,- 

BILITT  ACC^UnmOR  FOB  JUBT— CO-KU- 

PLQrt'B  MiOUOEMOB. 

In  an  action  nnder  Laws  1803,  p.  129,  c. 
77,  i  1,  sivins  a  tiffiit  of  action  for  Oie  death  of 
an  employs  in  the  exercise  of  due  care  caused 
by  the  negligence  of  any  one  in  the  master's 
serdce  having  charge  of  a  locomotive,  etc.,  for 
the  death  of  a  trainman  through  the  alleged 
negligence  of  the  engineer  of  another  train  iu 
backing  Into  deoedenfs  train,  wheUier  the  en- 
siueer  of  the  other  train  was  negUf^nt  held  to 
be  for  tbe  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  1061-1067;  Dec  Dig. 
I  287.»r 

8.  Mabtd  aKD  Sebtant  (|  283*)— MxTHona 
or  WoBK— Ghoicb  or  Dakokbous  Meth- 
on— NBOuoBncB. 

Tbe  choice  of  the  more  dangerous  of  two 
nwthods  of  woric  by  a  servant  does  not  con- 
stitute negligence,  if  In  so  d<rfng  he  does  not  dis- 
obey instructions  or  rules,  acta  In  good  faith, 
and  the  method  choeoa  might  have  been  adopted 
nnder  like  drcnmstances  by  a  pmdent  man. 

[Bd.  Note.— For  other  eases,  see  Master  and 
Servant  Cent  Dig.  i  702;  Dec.  Dig.  |  233.*] 

4.  Markb  ahd  Sebtaitt  (I  240*)— iNjrUBXBB 
TO  BXFLOTta— NlOLXOENCE. 

Whrae  a  brakeman  had  a  right  to  assume 
that  roles  <^  tb»  eompany  wonld  be  obeyed,  and 


the  mles  r^nlred  a  passenger  train  from  which 
cars  were  being  uncoupled  to  remain  stationary 
until  a  proper  ugnal  was  given  Its  engineer,  and 
requlrea  another  train  whldi  was  to  receive  the 
uncoupled  csrs  not  to  make  contact  with  the 
first  train  uitil  Its  ragineer  was  rignaled  to  do 
so,  the  act  of  the  brakeman  in  going  nnder 
the  cars  where  no  signal  had  been  nven  to 
uncoaple  the  air  brake  was  not  negl^^t. 

[Ed.  Note.— For  other  cases,  see  Motor  and 
Servant  Dec.  IMg.  |  210.*] 

5.  MAsna  AKS  SISTAxra  (|  289*)— Ihjubiu 
TO  BhflotA— QuBsnoR  roB  ivsx. 

In  an  action  for  the  death  of  a  railway 
brakeman  lulled  while  uncoupling  cats,  wheth- 
er be  was  negligent  in  adopUng  the  method  he 
employed  htU  to  be  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Gent  Dig.  H  1080-1182;  Dec.  Dig. 
8  289.*] 

6.  MaBTBB  AlfD  SravANT  (i  270*)— Injubies 
•  TO  EitPLOTft— Co-Ehflotes*  Liabiltit  Act 

— AcTions— BUBOKN  or  Psoor— BvinrnoB. 
In  an  action  under  the  co-employAi*  liabil- 
ity act  (Laws  1808,  p.  120,  c.  77,  »  I),  giving 
a  right  of  action  for  death  of. an  employe  by 
the  negligence  of  a  person  In  the  employers 
service  who  has  charge  of  a  locomotive,  the 
burden  on  plaintiff  to  prove  that  the  injury  was 
oecasioned  by  such  an  employe  is  sustained  by 
proof  that  the  person  occasioning  the  injury 
was  in  charge  of  an  engine  upon  detenduit's 
regular  passenger  train,  and  performing  tbi; 
duti»  of  engineer  without  objection,  in  the  ab- 
sence of  CMitradictory  evidence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  I  270.*] 

7.  MASrrKB  AND  SbBVANT  (|  287*)— IhJITBIBB  TO 

EluPLOTfas— Co-Emplotss*  LiABiUTr  Act- 
Question  roB  Jubt. 
In  an  action  under  the  co-employSs*  llablli- 

S'  act  Oaws  1893,  p.  120,  c  77.  |  1),  giving  a 
ght  of  action  for  death  of  an  employe  caused 
by  the' neglirence  of  a  person  In  the  employer's 
service  who  has  charge  of  a  locomotive,  whether 
the  person  In  charge  of  a  locomotive,  and  who 
caased  the  Injury,  was  an  engineer  and  em- 
ploye of  defendant,  held  to  be  for  the  jury. 

[EA.  Note.— For  ottier  cases,  see  Master  and 
Servant  Gent  Dig.  H  1062-1066;  Dec  Dig. 
I  287.] 

Goddard  and  Bailey,  JJ.,  dissenting. 

Ed  Banc.  Brror  to  District  Court  Td- 
ler  County;  W.  P.  Seeds,  Judge. 

Death  action  by  Nora  Brady  against  tbe 
Florence  &  .Cripple  Ore^  Bailroad  Com- 
pany. There  was  a  directed  Terdlct  for  de- 
fendant and  plaintiff  brings  error.  Reversed. 

This  action  was  brought  under  what  Is 
Imown  as  the  "Co-employ£B  liability  act  of 
1803,"  Laws  1893,  p.  129.  c.  77.  PlatatlfiPs 
hosband,  Jotan  Brady,  was  employed  by  de- 
fendant on  one  of  its  suburban  trains  in  the 
Grlpide  Creek  district  The  complaint  In 
substance  charges  that  without  negligence 
on  his  part  the  said  Brady  met  his  death 
through  the  negligence  of  a  conductor  and 
engineer  operating  another  of  defendants 
trains.  At  about  6:30  p.  m.  on  the  15th  of 
July,  1800,  defendant's  train  No.  87,  upon 
which  Brady  was  braking,  beaded  In  on  the 
south  leg  of  the  "T"  at  Cripple  Greek  Sta- 
tion, and  atxfpipei  on  a  sharp  curve  of  be- 
tween 2S'and  80*.   Another  train.  No.  S8, 


•Fsr  other  eases  mo  sum  teplo  and  ssetlon  KUlfBBR  m  Deo.  *  Am.  Digs.  U07  to  date,  it  Reporter  Indexes 
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was  walUns  on  tbe  main  line  at  the  station 
for  tbe  purpose  of  taking  one  or  two  coaches 
from  the  rear  end  of  No.  37.  The  custom 
of  so  doing  had  for  a  long  time  prevloua 
been  In  force^  and  deceased  was  aware  of 
this  custom.  It  became  necessary,  of  couree, 
to  nncouple  the  coaches  bo  to  be  removed 
from  tbe  rest  of  train  37,  and  also  to  sep- 
arate or  uncouple  the  connecting  air  hose, 
which  Brady  proceeded  to  do>  In  accom- 
plishing the  latter  act  be  stepped  from  the 
platform  to  the  ground,  and  entered  ,t>e- 
tween  the  care  on  the  inalde  of  tbe  curve- 
In  the  meantime  train  No.  88  bad  steamed 
to  the  switch,  and  waa  backing  upon  the 
"Y"  to  connect  with  tbe  cars  to  be  removed. 
And  while  Brady  was  under  the  platform, 
endeavoring  to  nnooioile  tbe  air  hose,  the 
engineer  In  charge  of  88  backed  Into  the' 
rear  of  87,  rauslng  a  sufficient  movement 
of  the  latter  train  to  catch  Brady  and  In- 
flict upon  blitt  the  injuries  fnnn  which  be 
died  a  few  honra  later.  0?be  contact  of  tbe 
rear  coach  on  88  with  the  last  coach  on  37 
was  unexpected  and  with  considerable  force. 
Immediatdy  after  such  contact  Brady  partly 
rose  np,  and  fell  backward  exclaiming:  "My 
God!  What  did  yon  back  up  until  I  told 
yon  to  tor?"  Tbe  cause  was  tried  to  a  Jury, 
but  upon  the  close  of  plaintiff's  testimony 
the  court  directed  a  verdict  in  favor  of  de- 
fendant To  review  the  Judgment  entered 
upon  this  verdict  the  present  writ  of  orror 
is  prosecuted.  The  sectimi  of  tbe  statute 
under  which  tbe  action  is  brought  reads 
inter  alia  as  follows:  "Section  1.  -Where 
*  *  *  personal  Injury  is  caused  to  an 
pmploy£,  who  Is  himself  in  the  exercise  of 
due  care  and  diligence  at  tbe  time;  •  *  • 
(3)  by  reason  ot  tbe  negligence  of  any  per- 
son In  the  service  of  the  employer  who  has 
tbe  charga  or  control  of  any  switch,  signal, 
locomotive  engine  or  train  upon  a  railroad 
the  employe,  or  In  case  the  injury  resulte 
in  death,  tbe  parties  entitled  by  law  to  sue 
and  recover  for  such  damages,  shall  have 
tbe  same  right  of  compensation  and  remedy 
against  tbe  employer,  as  if  the  employ^  bad 
not  been  an  employ^  of  or  in  tbe  service  of 
the  employer  or  ei^aged  in  bis  or  its  works." 
The  bill  ot  exertions  contains  the  follow- 
ing: "Be  it  remembered  that  on  the  4th 
day  of  February,  A.  D.  1003,  that  being  one 
of  the  Juridical  days  *  *  •  aald  cause 
came  on  to  be  beard  before  a  Jury;  that  on 
tbe  trial  of  said  cause  on  said  day  the  plain- 
titr  and  defendant,  to  maintain  the  Issues 
Joined  on  their  respective  parts,  Introduced 
and  offered  befora  said  court  and  Jury  the 
following  oral  and  documentary  evidence," 
etc.  It  shows  that  plaintiff  then  proceeded 
to  offer  her  testimony,  and  at  the  close 
thereof  Is  tbe  following  recital:  "And  there- 
upon the  plaintiff  rested  her  case"  And 
Immediately  following  are  the  directed  ver- 
dict and  the  Judgment  pronounced  thereon. 
All  Other  necessary  or  material  mattera  suf- 
ficiently appear  In  the  opinion. 


J.  J.  McFeely  and  J<^  H.  Reddhi,  for 
plaintiff  In  error.  Henry  M.  Bladuner  and 
Schuyler  &  Schuyler,  for  defendant  in  error. 

HBLH,  J.  (after  stating  tbe  facts  as  ibore). 
A  preUmlnary  objection  to  the  present  re- 
view is  urged  upon  tbe  ground  that  there 
la  no  certlflcate  of  tbe  trial  judge  tbat  ttie 
bill  of  exc^)tlons  contains  all  tbe  evidence 
introduced  upon  the  trial.    It  is  true  that- 
the  bill  does  not  expressly  state  nor  does 
tbe  Judge  expressly  certify  that  all  of  tbe 
evidence  introduced  is  so  Incorporated.  But 
Spangler  v.  Green,  21  Colo.  506,  42  Pac. 
674,  52  Am.  St  Rep.  2S&,  is,  we  tblok,  de- 
cisive upon  this  question.    Under  the  rul- 
ing In  tbat  case  the  language  employed  In 
the  present  bill  of  exceptions  Is  sufficient  lu 
this  particular.    At  the  conclusion  of  plain- 
tiff's testimony  the  Jurora  were  on  motion 
directed  to  return  a  verdict  for  defendant 
They  were  not  given  an  (q)portunlty  to  ex- 
ercise their  volition  or  consider  the  evidence. 
The  main  questions,  tb^efore,  to  be  de- 
termined by  us  are:  Was  there  no  evidence 
then  before  the  trial  court  upon  which  the 
Jury  might  reasonably  have  found  negligence 
on  the  part  of  the  engineer  operating  train 
No.  38?    Or  did  the  evidence  of  plainUff 
herself  so  conclusively  show  contributory 
negligence  by  Brady  as  to  Justify  that  court, 
in  taking  tbe  esse  upon  this  ground  from  tbe 
Jury? 

There  Is  evidence  strongly  tending  to  show 
that  no  bell  was  rung  or  whistle  blown  or 
other  dgnal  given  by  the  engineer  in  idiarge 
of  No.  38  before  backing  into  Na  87.  There 
is  also  evidence  tending  strongly  to  show 
tbat  tbe  trains  come  together  with  considera- 
ble violence— 48  (me  witness  describes  it, 
"with  a  sudden  Jerk,"  which  threw  her  vio- 
lently about  the  oar  platform  till  she  was 
caught  by  a  fMend  wbo  had  grasped  one  ot 
the  brakes.  Tbe  suddenness  snd  violence  of 
the  contact  were  certsinly  sufl^ent  to  catcb 
Brady  and  cmsh  him  to  destb.    The  en- 
gineer of  Na  88  knew  tbat  Na  S7  had  but  a 
moment  before  headed  upon  the  aua 
that  it  was  necessary,  not  only  to  onconple 
the  cars  to  be  takoi  oft,  but  also  to  nnconple 
tbe  air  brake  or  air  hose  connecting  them 
with  the  remainder  of  the  train.    And,  In- 
asmuch as  such  uncoupling  of  the  air  brake 
necessarily  required  the  brakeman  or  some 
other  employ^  to  go  between  the  cars,  tbe 
engineer  should  have  exercised  more  cau- 
tion in  making  the  connection.    There  waa 
certainly  sufficient  evidence  to  require  tbe 
submission  of  this  branch  ot  tbe  case  to  tbe 
Jury. 

But  the  posltiou  most  strenuously  urge*] 
on  behalf  of  defendant  in  error  la  tbat  cou- 
trlbutory  n^llgence  on  the  part  of  Brady 
was  so  fully  established  by  plaintlfTB  evi- 
dence that  the  court  below  was  Justlfled, 
on  this  account  alone,  in  directing  the  ver- 
dict  Then  Is  evidence  to  tbe  effect  tlbat 
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only  when  a  member  of  defendant's  mecluiD- 
leal  department  was  not  present  did  It  be- 
come the  duty  of  the  brakeman  upon  No. 
37  to  uncouple  the  air  brake  or  hoae  be- 
tween the  cars  to  be  removed  and  those  re- 
maining; but  it  Is  clear  that  on  this  occn- 
sion  no  member  of  the  mechanical  depart- 
ment was  present  attempting  to  perform 
or  ready  to  perform  this  duty.    There  Is 
testimony  tending  to  show  that  a  member 
of  that  department  was  In  the  vicinity;  but 
the  same  testimony  also  tends  strongly  to 
show  that  he  was  la  charge  of  the  "Y" 
switch  abont  150  feet  away,  controlling  the 
morements  of  the  two  trains,  and,  if  npon 
this  evidence  the  cause  had  been  submitted 
to  tbe  JniT,  and  that  body  liad  found  that 
Bnidty,  when  h&  went  under  the  cars,  was 
dlsdiarging  a  doty  derolTed  upon  him  as 
brakeman,  we  would  not  disturb  such  find- 
lug.    But  it  is  Insisted  that  Brady  was 
negllgoit  in  regard  to  the  method  employ- 
ed by  him  for  performing  this  duly.  Sach 
Diligence  ccmsistlng  In  nncoupllng  the  air 
brake  from  the  inside.  Instead  of  from  the 
oatslde  of  tbe  curve  qpon  which  train  No. 
37  was  standing.  In  other  words,  that  Brady 
chose  tbe  more  dangerous  of  two  methods 
tot  performing  bis  dntr,  and   besnce  as- 
smned  all  the  rbfc  InvolTed  In  so  doing. 
Tondiing  the  propositltm  of  law  thus  in- 
voked, we  suggest  In  passing  that  the  choice 
of  a  more  dangerous  method      tbe  enqtloyg 
does  not  establish  ccmtrlbutory  negligence, 
if  in  80  doing  he  does  not  disobey  instruc- 
tions or  mlea,  acta  in  good  faitb,  and  the 
■Mtliod  diosm  ml^t  have  been  ad<H)ted  un- 
der like  drcnmstances  1^  a  reasonable  and 
prudent  man.    There  may  have  been  good 
reason  for  Brady's  selecting  the  inside  of 
the  curve.    He  was  disconnecting  the  air 
brake  or  hose.   He  was  not  uncoupling  the 
earsL   Tbe  joint  In  this  hose  naturally  swung 
toward  the  inner  and  lower  side  of  the 
curve,  and  would  be  reached  therefrom  with 
less  difficulty.   It  is  doubtful  if  Brady  could 
have  been  caught  between  the  car  platforms. 
Tbe  only  witness  who  saw  him  at  tbe  In- 
stant testifies  that  he  was  on  his  knee  un- 
derneath, bending  down  and  grasping  tbe 
.air  hose  at  the  Joint  with  both  bands.  Just 
what  portion  of  tbe  cars  or  apparatus  con- 
nected therewith  caught  and  crushed  him 
does  not  appear.   Moreover,  in  reaching  and 
disconnecting  the  hose  from  the  upper  side 
of  tbe  curve,  he  would  have  been  required 
to  plnce  himself  in  a  position  scarcely  less 
dangCTOua ;  for  In  that  event  he  would  have 
beai  etKO^IIed  to  go  between  the  cars  and 
mider  tbe  platforms,  as  the  very  nature  of 
the  device  constltatlng       air  brake  made 
tbte  act  a  necessity. 

Tbe  material  facts  among  the  foregoing 
tie  Tcrj  different  from  those  presented  in 
Gilbert  t.  Burlington  C.  R.  &  N.  Ry.  Co., 
Z3&  Fed.  532,  63  0.  a  27,  Tottle  v.  De- 
uoft  6.  H.  &  M.  By.  Giow,  122  n.  8.  188b 


7  Sup.  Ct.  1106,  30  L.  Ed.  1114,  and  certain 
other  cases  cited  and  relied  on  by  counsel 
for  defendant  In  error.  There  the  Injuries 
were  suffered  by  brakemen  who  were  engag- 
ed In  imcoupling  cars.  They  were  not  sep- 
arating the  air  hose.  In  several  of  those 
cases  this  unconpUng  could  hare  been  made 
from  the  top  of  the  car  platform  by  simply 
moving  a  lever-  or  "mechanical  device"  em- 
ployed to  avoid  the  necessity  for  going  be- 
tween the  cars  at  all  In  coupling  or  uncoup- 
ling the  same.  And  In  all  of  those  cases  the 
connecting  brake  or  apparatus  could  have 
been  quite  as  easily  and  effectively  reached 
and  handled  by  one  standing  on  tbe  ground 
from  the  opposite  side  of  the  train.  More- 
over, to  each  of  those  instances  the  brake- 
man  assumed  a  greater  risk  from  the  fact 
that,  In  discharging  the  duty  by  going  be- 
tween the  cars,  he  necessarily  remained  In 
an  upright  position,  where  he  was  in  greater 
danger  of  being  caught  and  crushed  by  the 
projecting  platforms  and  car  coupling  ap- 
paratus, a  risk  or  danger  that  existed  "only 
on  the  inside  of  the  curve,"  when  the  acci- 
dent happened  npon  a  curve. 

But  we  prefer  to  rest  our  decision  upon  a 
broader  and  more  coercive  ground  than  the 
foregoing.  At  the  instant  of  tbe  Injury,  aa 
he  rose  from  his  knee,  and  felt  backwards, 
Brady  exclaimed:  "My  God!  What  did  you 
back  np  until  I  told  you  to  for?"  And  Sell, 
the  engineer  In  charge  of  No.  37,  after  stat- 
ing that  he  had  been  In  the  employ  of  de- 
fendant five  years,  and  showing  that  be 
was  familiar  with  the  method  of  handling 
trains,  among  other  things  testified:  "Q.  Did 
you,  or  was  It  your  duty  to,  hitch  onto  cars 
without  you  got  a  signal  for  the  purpose  of 
doing  so?  A.  I  Just  explained  that  I 
didn't  move  my  train  without  a  signal.  Q. 
So  that  this  engine  and  cars  that  backed  up 
to  take  off  yonr  cars,  if  they  backed  up  to 
do  BO  without  a  signal  that  everything  was 
all  right,  they  did  that  which  they  hadn't 
ought  to  do?  A.  Suppose  duty  of  engineer 
and  conductors  of  the  train  that  backed  op 
to  rear  of  my  train  before  making  connec- 
tion with  my  train  would  be  same  as  mine 
If  I  were  on  there ;  that  they  were  In  same 
capacity  as  I  was.  Suppose  same  rule  would 
apply  to  them  as  to  me.  They  were  required 
to  have  Instructions  and  signals  given  them 
before  they  hitched  onto  my  train."  The 
last  answer  of  the  witness  1^  quoted  from 
the  alMitract  It  Is  a  sufllcleatly  accurate 
epitome  of  several  questions  and  answers 
appearing  in  the  transcript  Besides,  its 
fairness  Is  not  challenged  defendant  In 
error.  The  foregoing  testimony  was  not  cxm- 
tradlcted,  and  we  are  entitled  to  assume  Its 
correctness  for  the  purposes  of  this  deci- 
sion. The  exclamation  of  Brady  at  the  In- 
stant of  tbe  Injury  and  as  a  part  of  the  res 
gestse  Is  significant  It  indicates,  or  at  least 
It  tends  strongly  to  indicate,  that  It  was 
not  the  rule  or  practice  for  No.  38  to  back 
Into  37  without  a  final  signal  u  to  do ;  a^ 
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80,  that  tht  brakeman  or  employA  engaged 
In  vnooapIIiiC  the  cars  and  air  lioae  on  37 
waa  the  person  to  give  anch  slgoal.  The 
exclamation,  *'What  did  you  back  np  nutU 
I  told  Ton  to  for,"  plainly  denotea  the  ac- 
coracy  of  botti  of  theae  condmdons.  It 
tends  to  ahov  that,  when  Brady  vent  under 
the  train  to  nacouple  the  air  hose,  he  nn- 
dwatood  No.  38  would  comb  to  a  full  stop 
before  tiie  cars  actually  came  together,  and 
that  the  engineer  of  that  train  would  await 
a  signal  from  him  (Brady)  before  making 
the  actual  coupling.  The  teatlnumy  of  Sell 
corroborates  this  Inteipretatlon  of  Brady's 
exclamation.  He  says  that  the  "mle'*  In 
eidstence  reanlred  the  engineer  on  No.  88 
to  wait  for  a  signal  befwe  he  *^tched  onto" 
N&  87.  The  foregoing  testimony.  It  accept- 
ed, not  only  tends  to  negatlTO  the  claim  of 
c(mtrlbntcwy  negllgraice  on  the  part  of  Bra- 
dy, bnt  It  also  tends  to  establish  the  negli- 
gence of  the  engineer  handling  train  38. 
And  In  onr  Judgment  It  Is  a  complete  answer 
to  the  view  urged  that  the  knowledge  that 
Na  88  was  backing  upon  the  "Y"  for  the 
purpose  of  removing  the  two  rear  cars,  nec> 
essarlly  Imparted  to  Brady  by  the  noise  of 
the  moving  train  together  with  that  of  the 
locomotive  steam  exhaust,  should  have  warn- 
ed him  against  attempting  to  uncouple  the 
air  brake  as  he  did.  In  going  under  tbe 
car  platforms  for  this  purpose,  according  to 
Sell's  testimony,  Brady  practically  Incurred 
no  risk  from  his  own  train,  which  was  stand- 
ing still.  And,  as  already  observed,  rmAex 
the  rule  and  practice,  apparently  prevailing, 
he  Incurred  no  risk  from  No.  88 ;  for  he  had 
a  right  to  assume  that  the  oiglneer  on  the 
l&ttffl  train  would  obey  the  rate,  and  stop 
before  his  rear  coach  came  In  actual  con- 
tact with  the  rear  ooadi  on  No.  37;  also, 
that  thla  engineer  would  not  make  anch  con- 
tact until  Brady  himself  gave  the  signal  ao 
to  da  But  if  Brady  had  a  right  to  assume 
that  the  rales  of  the  company  would  be  obey- 
ed, and  if  obedience  to  such  roles  required 
No.  37  to  remain  stationary  until  a  signal 
was  properly  given  its  engineer,  and  No.  38 
not  to  make  a  contact  with  87  until  a  cor- 
responding signal  was  given  to  the  engineer 
In  charge  of  that  train,  there  was  no  danger 
in  going  under  the  cars,  as  be  did,  to  un- 
couple the  air  brake.  And,  of  course,  it 
would  necessarily  follow  that  his  act  In  ao 
doing  did  not  constitute  ccmtrlbutory  n^l- 
gence.  Hewitt  v.  E.  J.  Ij.  Ca>  136  Mich. 
110,  98  N.  W.  992;  Railroad  Co.  v.  Courtney, 
30  Tex.  Civ.  App.  544,  71  S.  W.  807.  The 
rule  or  practice  which  the  evidence  above 
considered  tends  to  show  Is  strictly  In  ac- 
cord with  ordinary  prudence  and  caution, 
as  well  as  with  ordinary  common  sense. 
Surely  the  regulation  ought  to  be  that, 
where  it  is  necessary  for  a  brakeman  or 
other  emplo;6  In  the  performance  of  his 
duty  to  go  under  or  between  cars  constitut- 


ing part  of  a  train,  those  cars  should  not 
be  moved  while  he  la  performing  such  dutjr 
without  a  proper  signal  In  the  premises,  and 
It  would  aid  In  protecting  against  accident 
and  injury  to  an  employfi  so  engaged  If  this 
signal  were  to  be  given  by  himself.  We 
think  that  the  qneatlon  of  Brady's  contrib- 
utory negligence  should  bave  hem  submit- 
ted to  the  Jury. 

We  do  not  deem  It  necessary  to  answer  at 
Iffiigth  counsel's  contention  that  plaintiff  of- 
fered no  proof  to  show  that  the  Individual 
in  charge  of  the  locomotlTe  on  No.  38  was 
an  engineer,  and  employft  of  defendant  Un- 
doubtedly under  the  statute  It  devolved  upon 
plaintifF  to  prove  tbat  the  Injuzy  was  occa- 
sl(med  by  the  negligence  of  such  an  empl(^ 
or  servant  But  when,  as  In  this  cas^  It 
appears  by  the  evidence  that  the  person 
guilty  of  fbe  negligence  is  In  charge  of  an 
engine  upon  a  ri^ular  passenger  train  and 
Is  without  objection  or  proteat  performing 
the  duties  of  ens^neer,  sudi  proof,  In  flie  ab- 
sence of  contradictory  evidence.  Is  sufficient 
Bailway  companies  do  not  allow  strangers 
to  usurp  the  function  of  en^neer,  and  toke 
diarge  of  tiielr  passmger  trains,  without 
license  or  authority.  And,  If  in  this  In- 
stance such  a  stranger  did  take  posseasltm 
of  the  engine  on  No.  88,  It  would  be  very 
eav  for  defendant  to  prove  the  fact  and 
thus  overcome  the  eridoice  ot  plainUff.  We 
think  this  question  also  should  have  been 
ButHultted  to  the  Jury,  and  that  without 
further  proofs,  that  bo^  could  well  have  lo- 
solved  it  in  plaintiff's  favor. 

Under  all  the  circumstances  jaresented 
the  record  before  na,  our  condutftm  Is  fiiat 
the  court  erred  In  directing  a  verdict,  and 
that  the  Judgment  should  be  reversed. 

Berersed. 

OODDARD  and  BAILEY,  33.,  dissent 
CAMPBBLiLk  J.,  not  participating  In  the  de- 
cision. 


VOORHEB8  T.  OBISBRp-HENDBYX  INT. 
CO.  et  al. 

(Supreme  Court  of  Oregon.   Dec  8,  1908.) 

1.  Appeal  and  Bbbob  (S  057*>— Discamoif 
OF  Tbial  Coubt  — Beliet  fbou  Default— 

Under  B.  &  O.  Comp.  S  103,  permitting  the 
trial  court  to  relieve  a  party  from  a  jadgmeot, 
etc.,  taken  tbroagh  mistake,  surprise,  etc,  the 
trial  court's  discretion  is  not  arbitrary,  but 
should  be  exercised  in  the  spirit  of  the  statute 
BO  as  to  aid  Bubstantlal  justice,  and  an  err»* 
neouB  exercise  of  this  power  is  reviewable. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  8823;  Dec  Dig.  |  957.*] 

2.  Jodqmbnt  (8  148*)— Dkfaolt  Jodoiceht— 
Relief— "Judgment  Taken  Thbouqh  Sub- 

PBISE"— GaOUN  DS— SUBPBISE. 

A  judgment  taken  against  a  party  contrary 
to  an  agreement  with  his  adversary  Is  one  tak- 
at  by  surprise  within  B.  ft  a  Comp.  f  108,  per- 
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mittiiiK  tbe  trial  court  to  relieve  agalnit  a 
"Judgment  taken  through  Burpriae,"  etc. 

[E3d.  Note.—- For  other  cases,  Bee  Judgment, 
Oant  Dig.  i  280;  Dec.  Dig.  |  14Z*} 

8.  SnpcunoiM  (|  4*)— Aitthobitt  to  Make 

— AOENCT. 

Where  a  company,  against  which  an  action 
had  been  bronght  was  largely  indebted  to  a 
bank,  and  had  no  mean*  of  aetuement  except  its 
interest  in  a  mining  company,  which  it  author- 
ized  the  bank  to  dupose  of,  and  the  company 
and  the  bank  were  represented  by  the  same  at< 
tomey,  and  the  bank,  with  the  consent  of  the 
company  and  its  attorney,  was  trying  to  adjust 
the  litigation  with  plamtiff  so  as  to  protect 
their  interests,  the  bank.  In  making  an  agree- 
ment with  plaintiff  as  to  entry  of  judgment  In 
the  litigation,  and  other  agreements  as  to  the 
disposition  of  the  property  in  litigation,  waa 
acting  as  agent  for  defendant  company. 

[Ed.  Note.— For  other  ca8es,'see  Stipulations, 
Cent.  Dig.  S  S;  Dec  Dig.  |  4.*] 

4.  SUFULATIons  (J  8*)— Vauditt. 

A  letter  written  by  plaintiff  to  his  attorney 
at  the  reanest  of  defendant's  attorney,  contain- 
ing direcuons  not  to  enter  a  default  judgment 
until  defendant  had  secured  another's  consent  to 
Its  entry,  was  binding  upon  plaintiff,  within  a 
rule  of  court  requiring  agreements  between  Utt- 
canti  to  b«  reduced  to  writing,  and  signed 
uie  party  to  b«  hound,  in  order  to  be  enforce- 
able. 

[Ed.  Note.— For  other  cases,  see  Stipulations, 
Cent.  Dig.  S  16;  Dec  Dig.  S  8.*] 

Appeal  from  Circuit  Gonr^  Baker  Coanty; 
William  Smith.  Judge. 

Action  by  a  S.  Toorheea  agalnat  the  Gel>- 
eivHendryx  Investment  Oomptmjr  and  oth- 
ers. From  a  default  decree  for  plaintiff,  and 
an  order  denying  a  motion  to  set  aside  the 
decree,  and  for  leave  to  answer,  two  of  - de- 
fendants appealed.  Rereraed  and  remanded, 
with  directions  to  allow  motion  to  set  aside 
and  for  permission  to  answer. 

On  February  27.  1907,  plaintiff,  as  a  trus- 
tee of  the  Taber  BYaetlon  Blines  Company, 
commenrad  a  suit  In  the  drcnlt  court  of  Bak- 
er county  against  the  Qelser^Hendryx  In- 
vestment Company  and  Clark  Taber,  praying 
that  the  Investment  compaoy  be  decreed  to  be 
a  tmstee  for  plaintiff  of  the  title  to  the  Con- 
solidated Fractional  Qnarta  Mlniog  Claim 
and  the  Rastos  Claim,  to  have  Taber's  Inters 
est  In  anch  mining  property  determined,  and 
tor  other  relief.  At  the  «nnmencement  of 
the  suit  tin  Oeise^Hendryx  Investment  Com- 
pany, in  addition  to  its  asserted  interest  In 
the  mining  property  referred  to,  was  the 
holder  of  171.872  shares  ol!  the  capital  stotih 
of  the  Taber  Fraction  Mines  Company  of  the 
par  value  of  $1  each,  which  had  prevloasly 
been  seized  under  a  writ  of  attachment  issued 
in  actions  brought  against  the  investment 
company  by  plaintiff  and  one  A.  J.  Hananer 
Ja  Spokane  county.  Wash.  It  was  also  large- 
Ir  Indebted  to  the  Merchants'  National  Bank 
of  Portland,  and  had  no  property  with  which 
to  pay  its  obligations,  except  Its  Interest,  If 
any,  in  fb9  mining  property  in  question,  and 
the  aAiares  of  stock  held  by  It  in  the  Taber 
Fraction  Mines  Company.  Ser^ce  was  had 
on  the  Invotment  company,  In  the  suit 


brought  by  plaintiff  in  Baker  comity,  on  the 
1st  day  of  April  In  Multoomah  county.  On 
the  1601  of  that  month  Banauer,  the  Mer- 
lonis' National  Bank,  and  plaintiff,  as  trus- 
tee, with  a  view  to  a  element  of  the  con- 
troversy ov»  the  title  to  the  mlniog  propaity 
in  questicm  and  the  payment  of  their  several 
obligations  against  the  Oeiso^Hendryx  In- 
vestment CiKiqtany,  entered  into  a  written 
agreement,  providing;  in  substance^  tiiat  the 
bank  should  take  care  of  Taba*s  interest  in 
the  mlniiv  property  and  obtain  a  oonveyance 
of  It  to  the  Taber  Fraction  Mines  Company, 
and  that,  if  one  or  all  of  the  parties  to  the 
agreement  should  be  able  to  obtain  deeds 
from  tlie  Ceiser^Hendryx  Investmrat  Com- 
pany, oonv^lnf  Its  rlghi  tltie,  and  intorest 
in  such  mining  propwty  to  the  Taber  Frac- 
tion Mines  Company,  the  Merchants'  National 
Bank  would  pay  to  Hananer  one-half  of  the 
difference  betwera  the  amount  duo  It  from 
the  investment  compaiiy  and  the  amount  due 
Hanauer  from  such  company.  In  whldi  event 
the  bank  was  to  receive  an  amount  of  stock 
in  the.  Taber  Fractkm  Mines  Company  equal 
to  one-half  the  holding  of  the  Gtiser-Hendiyx 
Omqwny  therein.  In  case,  however,  of  the 
inability  of  the  parties  to  obtain  the  deeds  re- 
ferred to  from  the  Investment  compaiiy,  it  is 
stipulated  "that  this  understanding  shall  con- 
tinue nntll  stttA  time  as  the  present  litiga- 
tion ct  the  title  to  said  mining  properties  or 
such  other  litigation  aP  may  hereafter  be 
Instituted  by  the  parties  hereto  or  those  inter- 
ested with  'diem  shall  haTO  beoi  detvmined." 
The  agreement  was  dictated  by  Mr.  Muir  in 
plaintiff's  office  at  Spokane,  and  plaintiff 
knew  at  the  time  that  Muir  was  tba  attorney 
for  the  Investment  company  and  the  Mer- 
chants' National  Bank.  Mr.  Muir,  acting  on 
the  theory  that  the  agreement  referred  to 
would  ultimately  result  in  the  settlement  of 
the  litigation  tn  Baker  county,  and  that  no 
further  steps  woidd  be  tak^  therein  pending 
the  consummation  of  such  agreemmt,  neg- 
lected to  enter  an  appearance  for  the  invest- 
meat  company,  and  on  May  17th  Its  default 
was  duly  altered,  but  no  decree  taken.  On 
June  7th  Mr.  Muir  was  again  In  Spokane  to 
interview  plaintiff  on  matters  connected  with 
the  proposed  settlement,  at  which  time  he 
learned,  through  a  letter  received  plaintiff 
from  Mr.  Band,  his  attorney  in  Baker,  that 
the  default  of  the  investment  company  had 
beea  entered.  Bfr.  Muir  thereupon  requested 
plaintiff  to  communicate  with  Mr.  Rand  with 
a  view  of  having  him  postpone  entry  of  de- 
cree until  be  could  obtato  from  hla  client, 
the  Investment  company,  written  authority 
to  perndt  such  entry,  and  plaintiff  thereupon 
wrote  and  mailed  to  Mr.  Band  the  Avowing 
letter :  "June  7,  1907.  ^n.  Jolm  Lk  Band, 
Baker  City,  Or.— My  Dear  Mr.  Band:  As  I 
write  this  letter,  'our  mutnal  frlrad  Muir,  of 
Portland,  Is  steading  t^.  He  and  Mr.  Watsm 
arrived  ben  from  Portland  this  morning,  and 
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we  have  all  day  been  In  consnltatlon  with  a 
view  to  an  adjustment  between  Hanauer  and 
the  Merchants'  National  Bank,  which  will  be 
satisfactory  to  all  concerned.  We  hare  every 
reason  to  believe  that  we  will  eventually 
strike  hands  in  such  a  way  that  we  will  both 
join  forces  for  the  administering  of  a  licking 
to  Clark  Taber.  Your  letter  of  the  5th  Inst, 
reached  me  this  morning,  and  I  called  Mr. 
Mulr'a  attention  to  It  upon  his  arrival  In  my 
office  this  afternoon.  Mr.  Mulr  imderstands 
from  that  letter  that  yvu  have  caused  the 
default  of  Hendryx  and  the  Gelser-Hendryx 
Investment  Company  to  be  entered  in  the  suit 
of  myself,  trustee,  against  them  and  Clark 
Taber,  but  he  desires  me  to  request  that  you 
will  not  cause  a  decree  to  be  entered  in  this 
suit  until  he  shall  have  secured,  from  Hen- 
dryx, snch  a  paper  writing  as  shall  show  the 
consent  of  Hendryx  and  bis  company  to  the 
entry  of  such  a  decree,  Mr.  Muir's  particular 
reoson  being,  as  you  will  readily  understand, 
that  bis  attitude  in  the  premises,  in  connec- 
tion with  this  default,  shall  be  absolutely 
ethical  and  Hendryx  shall,  at  no  time  iu  the 
future,  have  It  to  say  that  a  default  decree 
was  entered  by  reason  of  any  failure  of  at- 
tention upon  the  part  of  Mr.  Muir.  Mr.  Mutr 
says  that  In  permitting  the  default  to  be  en- 
tered,  he  was  acting  under  oral  Instructions 
from  Hendryx,  but  that  he  desires,  for  rea- 
sons that  are  perfectly  obvious  to  both  you 
and  me  as  well  aa  to  himself,  that  these  oral 
instructions  shall  be  perpetuated  In  writing. 
I  think  that  every  matter  embraced  In  the 
Baker  county  litigation  will  be  adjusted  as  a 
result  of  the  agreement  now  In  process  of 
consommation,  For  this  reason,  when  the 
time  comes  to  enter  the  decree,  It  wiU  be  a 
decree  merely  bearing  upon  the  title  of  the 
Rastus  and  Taber  claims.  With  very  cordial 
regards,  I  am,  very  truly  yours,  C.  S.  Vor- 
heea."  On  the  same  date  this  letter  was  writ- 
ten a  supplemental  agreement  was  entered  into 
between  Hanauer,  the  Merchants'  National 
Bank,  and  plaintiff,  modifying  the  previous 
agreement  of  April  16th,  by  eliminating  there- 
from the  clause  requiring  the  bank  to  obtain 
a  conveyance  from  Taber  of  his  Interest  In 
the  mining  property,  and  snbstltuting  in  Ilea 
thereof  a  stlpialatlon  that  the  parties  to  the 
agreement  should  use  their  best  endeavor  In 
condncUng  lha  necessary  litigation  against 
Taber  for  the  purpose  of  determining  what 
interest  he  had  In  such  property,  and  tba^ 
If  It  should  result  that  he  had  an  interest 
therein  1^  way  of  mortgage,  the  bank  would, 
upon  final  decree  being  rendered,  pay  ^,000 
of  snch  decree,  if  it  be  so  much^  and  the 
Taber  Fraction  Mines  Company  the  balance. 
It  was  further  stlpolated  that  each  party 
shall  pay  their  own  counsel  fees  incurred  In 
the  litigation  In  either  Oregon  w  Washing- 
ton, and  the  Geiser-Hendiyx  Investment 
Gonquiny  ^all  pay  whatever  attorney  fees  it 
may  incur  therein.  No  further  action  was 
taken  in  the  litigation  in  Baker  county  until 
June  28th,  when  a  decree  was  entered  there- 


in against  the  investment  company,  as  prayed 
for  in  the  complaint,  without  Mr.  Muir's 
knowledge  or  consent  On  July  Slst  the  In- 
vestment company  appeared  by  Mr.  Muir, 
and  moved  the  court  for  an  order  setting 
aside  the  decree  and  for  leave  to  answer  on 
the  ground  that  such  decree  had  been  taken 
against  it  through  mistake  and  excusable 
neglect.  The  affidavits  in  support  of,  and 
against,  the  motion,  disclose  the  facts  snb- 
stantially  as  detailed.  The  motion  was  de- 
nied, and  defendants  anEwal* 

J.  K.  WeathwftHTd,  for  aweUants.  V.  W. 
Tomlinson,  for  respondent 

BEAN,  0.  J.  Rafter  stating  the  fiicts  aa 
above).  The  statute  provides  that  the  conrt 
may  *in  its  discretion  and  upon  sndi  terms 
as  may  be  Jus^  at  any  time  within  one 
year  after  notice  thereof,  relieve  a  party 
from  a  Judgment,  order  or  other  proceeding 
taken  against  him  through  his  mistake,  in- 
advertence^ surprise  or  excusabte  n^ect'* 
B.  ft  G.  Comp.  (  108.  An  application  vnHer 
this  section  to  be  relieved  from  a  default  is 
addressed  to  the  discretion  of  Uie  trial  court. 
It  however  Is  not  arbitraiy,  but  lOionld  be 
exerdsed  in  omformity  with  the  spirit  of 
the  law,  and  In  a  manner  to  advance  sub- 
stantial Justice.  An  erroneous  exercise  there- 
of is  reviewable  by  this  conrt  Thompson  t. 
Conn^l,  81  Or.  231,  48  Pac.  467,  65  Am.  St 
Rep.  818;  HantlKsn  t.  Oliver,  82  Or.  57,  51 
Pac.  440,  67  Am.  St  Bxsp.  61&  A  Judgment 
taken  against  a  party  contnury  to  an  under^ 
standing  or  agreement  with  his  adversary  b 
taken  against  him  by  surprise  wlOiin  the 
meaning  of  the  statute  (Thompson  t.  Gon- 
nell,  nqira;  Durham  v.  Commerce,  49  Or. 
886,  77  Pac  902),  and  upon  a  showing  to 
that  effect,  seasonably  made,  ahonld  be  <qien- 
ed,  and  the  defaulted  party  permitted  to  de- 
fend. If  he  has  a  meritorious  defense^  Now  It 
seems  to  Qs  from  the  affidavits  on  file  ttiat 
the  decree  in  question  was  taken  against  the 
investmrat  company  contrary  to  the  under- 
staudhig  and  agreemrat  betwe«i  the  idaln- 
tifl  and  Mr.  Muir,  the  counsel  fbr  sndi  com- 
pany. It  is  true  negotiations  fw  the  settle- 
ment and  adjustment  of  the  litlgatlcm  con- 
cerning the  title  to  the  mining  property  were 
prtnc^tally  conducted  betweoi  plaintiff  and 
the  Merchants'  National  Bank,  but  the  bank 
was,  in  ^eet,  acting  for  the  Investment  com- 
pany. The  company  was  largely  indebted  to 
It,  and  had  no  assete  with  which  to  dlsdiarge 
such  indebtedness,  except  Its  Interest  in  the 
mining  propoty,  and  this  it  was  willing  the 
tiank  might  dispose  (tf  as  it  thou^t  expedl- 
rat  The  bank  and  company  were  both  rep- 
resented hy  ihe  same  attorney,  and  the  bank 
was  by  the  assent  the  company  and  Ito  at- 
torney trying  to  arrive  at  some  adjuetment 
which  would  protect  It  In  making  the  aSr- 
eral  agreements,  therefore,  it  was  In  ^tect 
acting  as  ag«it  of  the  investment  company, 
and  its  agreemoit  was  that  of  the  company. 
The  purpose  was  to  dispose^  the  entire 
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controTeny  over  the  title  to  the  mining  prop- 
erty by  Testing  swA  title  In  the  Taber  Frae- 
titm  Mines  Onnpany.  This  was  to  be  done 
either  by  a  voluntary  conveyance  from  the 
iDvestment  company  or -as  a  resnlt  of  the 
litigation  th&n  pending  concerning  the  tltlp, 
or  sQch  other  litigation  as  might  thereafter 
be  Instituted  by  either  party  to  the  agree- 
ment That  this  nnderstandlng  and  agree- 
ment was  still  In  force  at  tbe  time  the  de- 
fault was  talien  is  evidenced  by  the  fact  that 
on  June  7tb  after  such  default  had  been  en- 
tered, a  modittcatlon  ttiereof  nras  mada 
Plaintiff  claims,  however,  that  these  agree- 
ments had  reference  only  to  litigation  then 
priding  against  the  Oelser-Hendryx  Invest 
ment  Company  in  Spokane,  and  Hot  that  In 
Baker  coimty.  The  title  to  the  mining  prop- 
erty was  the  subject  of  the  contract,  and  that 
was  not  in  controversy  in  tbe  Spokane  litiga- 
tion. The  only  suit  concerning  tbe  title  was 
In  Baker  county,  and  therefore  the  contract 
must  have  had  reference  to  such  litigation. 
It  was  the  manifest  purpose  of  the  parties 
to  adjust  and  settle  all  litigation  pending  at 
the  time  either  in  Wiashlngton  or  Oregon, 
and  to  adjust  it  as  to  all  parties  concern- 
ed ther^,  with  the  exception  of  Taber. 
This  view  is  confirmed  by  the  letter  of  June 
7th  f^m  plaintiff  to  bis  attorney,  written 
at  th6  request  of  Mr.  Mulr  and  to  the  con- 
tents of  which  Mr.  Mulr  assented.  In  this 
letter  plaintiff  says:  "I  think  that  every  mat 
ter  embraced  In  the  Baker  county  lltigatlfm 
win  be  adjusted  as  a  result  of  the  agree- 
ment now  in  process  of  consummation,"  and 
that  "we  have  every  reason  to  believe  that 
we  win  eventually  strike  hands  in  such  a 
way  that  we  will  both  Join  forces  for  the  ad- 
ministering of  a  licking  to  Clark  Taber." 
Taber  was  the  only  party,  other  than  the 
investment  company,  claiming  any  Interest 
in  the  mining  property  In  Baker  county,  and 
it  Is  evident  throughout  all  the  negotlaticms 
between  the  plaintiff  and  Mr.  Muir,  as  well 
KB  In  the  letter  referred  to,  that  It  was  the 
understanding  and  agreement  that  the  in* 
terest  of  the  Gteiser-Hendryx  Investment 
Company  would  be  disposed  of  in  accordance 
with  the  stipulation  of  the  parties,  and  that, 
If  such  agreement  was  consnmmated,  a  com- 
plete settlement  of  the  litigation  then  pend- 
ing, except  as  to  Taber,  would  be  perfected. 
It  was  In  pursaance  of  this  understanding 
and  agreement  that  plaintiff  wrote  his  attor- 
ney at  Baker  City  not  to  take  a  decree 
against  ttie  Investment  company  imtll  Mnlr 
could  obtain  Its  written  ctHisent  thereta  Tbe 
decree  subsequ^tly  taken  was  In  violation  of 
the  letter  and  spirit  of  this  understanding. 
It  was  taken  without  notice  to  or  knowledge 
of  Mr.  Mutr,  and  wlthont  ascertidning  wheth- 
er he  bad  obtaliud  tbe  necessary  written 
authority  from  bis  cllrat  It  seems  to  ns 
that,  under  all  the  drcumstances,  eaultr  and 
fair  dealing  require  that  the  decree  be  set- 


aside  and  that  defendant  be  permitted  to  an- 
swer, .and  that  It  was  an  erroneous  exercise 
of  discretion  by  the  court  below  to  refuse 
such  relief. 

It  Is  suggested  that  a  rule  of  the  court 
provides  that  no  contract  or  agreement  be- 
tween parties  litigant  will  be  recognized  or 
enforced  unless  It  Is  made  In  open  court  and 
a  note  thereof  made  In  tbe  judge's  minutes, 
or  reduced  to  writing  and  signed  by  tbe  par- 
ties to  be  bound  thereby.  This  rule  we  think 
was  compiled  with  In  the  case  at  bar.  The 
agreement  to  postpone  the  entry  of  the  de- 
cree which  we  think  was  violated,  was  In 
writing  and  signed  by  the  plaintiff,  the  par- 
ty to  be  bound  thereto,  and  thus  complied 
In  spirit  and  letter  with  tbe  rule  referred  to. 

The  decree  of  the  court  below  is  reversed 
and  the  cause  remanded  to  that  court,  with 
directions  to  allow  tbe  motion  to  set  aside 
the  decree  and  for  permission  to  answer. 


HcCAUSLAND  et  aL  v.  BAILBT  et  al. 
(Supreme  Court  of  Washington.   Dea  8,  1908.) 
Apfeai,  and  E^bob  (t  380*)  —  Pbocbeoinos 

FOB  TkaNSFEB  —  TDIK — TAX  FoBEOLOaURB 

Pbocbedinqs. 

Pierce's  Code,  f  8698  (Laws  1908,  p.*75,  c 
59),  relation  to  jadgments  in  tax  foreclosure 
proceedings,  and  requirinz  appeals  to  be  taken 
to  the  Supreme  Court  within  30  days  after  judg- 
ment, applies  to  an  equitable  action  to  vacate  a 
tax  foreclosure  Judgment,  and  that  the  suit  was 
also  to  quiet  title  to  the  land  In  complainant 
was  immaterial. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Dec.  Dig.  9  839.*} 

Fullerton,  X,  dissenUng. 

Appeal  from  Superior  Court,  King  Ooun^; 
Geo.  E.  Morris,  Judge. 

Suit  by  J.  H.  McCauBland  and  others 
against  M.  S.  Bailey  and  others.  From  a 
judgment  of  dismissal,  plslntlffa  appeaL  Af- 
firmed. 

J.  D.  Bauer  and  Thomas  &  Rutherford, 
for  appellants.    Louis  Henry  for  re- 

spondents. 

DUNBAR,  J.  This  action  was  brought  by 
plaintiffs  against  the  defendants  to  set  aside 
a  tax  foreclosure  judgment  sale  and  deed, 
and  quiet  title  in  plaintiffs  as  against  tha 
defendants  In  and  to  lots  11  and  12,  block  11, 
Lake  Union  Second  addition  to  Seattle;  tbe 
defendants  claiming  title  to  said  lots  under  a 
tax  deed.  A  demurrer  was  sustained  to  the 
plaintiffs'  complaint,  an  amoided  complaint 
was  filed  to  which  also  a  demurrer  was  sus- 
tained, and,  the  plaintiffs  electing  to  stand 
upon  their  amended  complaint,  judgment  of 
dismissal  was  entered,  tvmi  which  this  ap- 
peal  Is  tak«i.  , 

Respondents  move  the  court  to  dismiss  tbe 
appeal  of  appellants,  and  for  Judgment 
against  appellants  and  the  sureties  on  their 


*For  otlwr  matm  sm  sum  topic  antf  MeUon  NUHBKS  In  Doe.  ft  Am,  Dlgt.  1907  to  date,  ft  Raportar  Xndaxaa 

Digilized  by 


328 


96  PAOIFIO 


BBPOBTEB. 


(Wuh. 


bond,  for  the  reaHm  fiiftt  flie  appeal  was 
not  taken  within  SO  Oayn  after  tiw  date  of 
tbe  entry  of  the  judgment  This  moUon  we 
think  miut  be  sustained.  Pierce's  Code,  f 
868S  (lAWB  1S03,  p.  79,  c.  CO),  relating  to 
judgments  and  tax  foreclosnre  proceedings, 
provides  88  follows:  "Appeals  from  tbe 
Jndgment  of  the  court  may  be  taken  to  the 
Supreme  Court  at  any  tbne  wlttiln  thirty 
days  after  the  rendltlm  ot  said  ju^pnent," 
etc;  This  provision  has  been  construed  by 
this  court  In  Brown  r.  Davis,  36  Wash.  ISS, 

78  Pac.  779,  Pedtgo  v.  Fuller,  37  Wash.  BSBd, 

79  Pacv  1128,  and  Harris  t.  Levy,'  89  Wash. 
158,  81  Pac.  1X0,  where  it  was  held  that  said 
limltatian  on  the  time  of  appeals  applied 
to  Jtulgments  In  tax  foreclosnre  proceedings 
and  upon  orders  denyli^  motion  to  vacate  the 
tax  foredoBure  judgment  Tbe  only  dtstlnts 
tlon  between  those  cases  and  the  case  at 
bar  is  that  this  is  an  action  In  equity  to 
Bet  aside  a  tax  ft>recl<mure  judgment  But 
In  Brown  v.  Davis,  supra,  this  court,  in 
dlscusidng  the  claim  that  was  made  In  that 
case  tlut  tbe  statute  did  not  apply  to  ac- 
tions where  the  racatlon  of  the  judgment 
was  sought,  said:  "But  appellant  further 
urges  that  In  any  evoit  the  statute  espedally 
relates  to  appeals  from  a  tax  forectosure 
judgment  only,  and  that  this  is  not  sudi  an 
appeal,  but  Is  one  from  an  ordw  refusing 
to  vacate  a  judgment  It  Is  argued  that, 
since  the  revenue  statute  does  not  In  terms, 
refer  to  appeals  from  such  orders  or  judg- 
ments, as  the  one  sought  to  be  reviewed  here, 
we  must  thoiefore  refer  to  the  goieral  stat- 
ute relating  to  appeals.  If  the  general  stat- 
ute a-pBii^ea  here,  tbe  appeal  was  taken  In 
time.  The  judgment  was  0nal  as  to'  appel- 
lant's dmand,  and  the  appeal  was  taken 
within  90  days.  The  revenue  statute  dted. 
in  terms,  provides  that  'appeals  from  the 
judgment  of  tbe  court  may  be  taken  to  tbe 
Supreme  Court  at  any  time  wltMn  thirty 
days,'  etc.  It  is  true  the  judgment  thereto- 
fore specially  mentioned  In  the  statute  Is 
tbe  one  foreclosing  the  tax  lien,  but  the 
words  'the  judgment  of  the  court'  seem  to 
be  broad  en6ugh  to  comprehend  any  final 
judgment  rendered  In  the  action  against  the 
owner  of  the  land  whereby  he  Is  deprived 
thereof."  It  seems  to  us  that  the  reason  of 
the  court  In  that  case  applies  equally  to  tbe 
case  at  bar,  and  that  the  action  in  this  case 
Is  In  effect  an  action  to  vacate  the  judgment 
When  the  court  refuses  to  vacate  a  judgment 
the  whole  matter  in  controversy  Is  ended, 
and,  upon  the  trial  of  the  cause  In  the  equi- 
table action  to  set  aside  tbe  judgment  the 
result  is  exactly  the  same.  There  were  two 
modes  of  attack,  either  of  which  could  have 
been  adopted  by  the  appellants  In  this  case 
—to  move  directly  In  the  tax  foreclosure  to 
vacate  the  judgment  as  In  the  case  just  cit- 
ed, or  to  bring  as  lnd^>endent  suit  In  equity 
for  that  purpose  as  the  wpellants  here  have 


done.  The  final  effect  being  the  same,  it 
would  seem  that  the  object  of  the  law  in 
limiting  the  time  tax  appeal  in  tax  forecloft- 
ure  proceedings  would  equally  apply  to  both. 
In  addition  to  this.  It  has  been  the  uniform 
holding  of  this  court  that  jndgmoits  stand 
iqiKm  tiie  same  footing;  irtiether  raiOered  In 
the  original  action  on  moti<m  to  vacate  or 
in  an  Independent  actkm  brought  for  that 
purpose.  Poet  v.  Spokane^  85  Wash.  11^  76 
Pac.  BID;  Bengfelder  t.  Powel^Sanden  Com- 
pany, 40  Wash.  686,  82  Pac.  931.  In  SoigfteU 
der  V.  Powcdl-Sanders  Company,  aapn,  this 
court  said:  "Outside  of  authority,  it  Is  mani- 
fest that  tiie  only  result  of  the  acU<m  in 
either  case  is  to  obtain  a  new  tilaL  Hence 
it  is  in  effect  a  proceeding  in  the  case,  and 
the  form  of  the  action  is  entlrdy  ImmatulaL'* 
The  same  may  be  said  here,  that  the  result 
sought  Is  tbe  same  whether  the  proceeding 
be  a  motion  in  the  case  to  vacato  the  Judg< 
ment  or  an  action  In  equity  to  set  aside 
the  judgment  The  torm  of  the  action  is 
equally  immaterlaL  It  IB  true  it  la  sunest- 
ed  by  the  respondents  that  a  demand  Is  also 
made  in  the  complaint  In  this  action  for  the 
quieting  of  tbe  title  to  the  lands  In  questitm 
in  the  appellants.  But  this,  of  course,  la 
only  an  IncUent  to  the  main  issue,  a  result 
which  would.  lutnraUy  fbllow  If  the  appA- 
lants  should  have  inrevalled. 
The  motion  to  dismiss  will  be  suBtnined. 

HAPLEY,  C.      and  MOUNT  and  OBOW, 

JJ.,  concur. 

FULLEETON,  J.  I  am  of  the  opinion 
that  appeals  In, actions  of  this  character  are 
governed  by  the  general  statute  relating  to 
appeals,  and  not  by  the  appeal  statute  reg- 
ulating appeals  from  tax  judgments.  I  think 
the  case  should  be  decided  upon  its  merits, 
and  I  therefore  dissent  from  tbe  jndgment 
directed  to  be  entered. 

RUDKIX,  3.  Inasmuch  as  tbe  judgment 
appealed  from  sbould  be  affirmed  on  tbe  mer- 
its, I  concur  In  tbe  result;  but  I  am  clear- 
ly of  opinion  that  the  time  within  which  an 
appeal  must  be  prosecuted  from  a  final  judg- 
ment in  an  equitable  action  to  set  aside  a 
tax  judgment  and  tax  sale  and  quiet  tftie 
is  regulated  and  controlled  by  the  graieral 
appeal  statute,  and  not  by  the  special  stat- 
ute regulating  appeals  from  tax  judgments. 


PREQENT  V.  MILLS  et  al. 
(Supreme  Court  of  Washington.  Dec.  9,  1908.) 
1.  Baiucent  d  31*)— AonoRB  between  Bah.- 

OB  JLTXD  BAII.EB— BUBDEN  OF  PBOOF. 

The  rale  that  where  property  bailed  Is  not 
returned,  the  law  presumes  nepigence  in  the 
bailee,  and  the  Imxden  is  on  him  of  showing  that 
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tbe  loM  is  not  dne  to  hti  neKtigence,  Is  the 
■ame  whether  tbe  bailment  is  gratuitous  or  not. 

[Ed.  Note.— For  other  caaes,  see  Bailment, 
Cent.  Dig.  §  126;  Dec  Dig.  S  81.*] 
2l  Depobitabibs  a  11*)  —  AenoKS  between 

BaILOB  A»D  BAIUtB— BVXDBIfCS. 

When,  In  an  Htfam  to  recover  money  de- 
posited with  defendant  for  safe-keeping,  no  con- 
▼erBlon  was  charged,  evidence  as  to  defendant's 
frequenting  a  race  track  and  betting  on  the 
races,  was  inadmissible. 

[Bd.  Note.— For  oOier  caaet,  aee  D^oattades, 
Dec  Dig:  •  11.*] 

8.  DBPOBTEABZEa  (|  11*)  —  AOnOHB  BKTWKEIV 
BAILOB  ARD  BAILKE— QuBSnOIfB  rOB  JUBT. 

In  an  action  against  a  bailee  to  recorer 
money  deposited  for  safe-keeping,  the  reason- 
ableness of  defendant's  eqdauaticat  of  hla  failnre 
to  ntnxn  the  mosey  Is  a  qaestion  for  the  Jnry, 
tbongk  there  is  no  other  evidence. 

[Ed.  Note.— For  other  cases,  sea  Depositaries, 
Dec  Dig.  i  11.*] 

4.  DKPOSITABIXS  (i  11*)  —  AonONS  BBTWBEW 

Bazlob  and  Baiuee— QtmsnoNs  roB  Jubt. 
In  an  action  against  bailees  to  recover  mon- 
ey deposited  for  safe-keeping,  tbe  question 
whether  defendants  exercised  sufficient  care  in- 
leaving  the  money  in  charge  oi  their  barkeeper 
held,  under  the  evidence,  for  the  Jury. 

[Ed.  Note. — For  other  cases,  see  DeiKwitaries, 
Dec  Dig.  I  IL*] 

Appeal  from  Superior  Conrt,  King  County ; 
Arthnr  B.  Orlffln,  Judge. 

Action  by  Cbarlea  Pregent  ogaloBt  D.  O. 
Mills  and  another.  Judgment  for  plalntlfC, 
and  defendants  ac^wal.  Afitrmed. 

Sayre  ft  Sntlierland,  for  appellants.  B^- 
nolds,  Balllnger  A  Hataon,  for  respondent 

DUNBAB,  J.  This  1b  an  action  at  law, 
l>roaght  for  the  recovery  of  money  deposited 
Igr  the  respondent  with  MUls  ft  Smith,  co- 
partners engaged  In  tbe  saloon  business.  The 
amount  In  ccmtroTCTi^  is  C680.  Tbe  respond- 
ent, cm  the  2Sth  of  July,  1907,  came  to  ap- 
peDant^  saloon,  and  deposited  In  their  safe, 
for  aafe>heeplng  for  him,  tbe  said  sum  of 
9530  in  gold.  The  money  was  placed  in  a 
biK&skin  sack  In  the  presence  of  the  respond- 
ent The  sack  was  tied,  and  placed  In  appel- 
lants' safe,  which  was  behind  and  near  the 
closed  end  of  the  bar.  The  safe  was  an  ordi- 
nary Iron  flaf&  It  Is  conceded  that  no  eon- 
sideratioB  was  received  by  appellants  for 
keeping  respondrat's  money.  At  this  time 
ai^Ilants  had  In  their  employ  a  bartender 
named  Axel  Johnson.  He  was  present  And 
saw  respondent  deliver  the  money  to  appd- 
lants.  It  Is  the  contention  of  the  apiiellants 
tbat  80  far  as  they  knew,  Johnson  did  not 
koow  the  combination  of  the  safe,  nor  did 
any  one  sare  tbe  appellants.  It  was  their 
CDStom  to  lock  the  safe  at  closing  time  about 
1  o'clock  a.  m.  of  eadi  night  and  to  open 
at  about  10  :S0  tbe  following  morning,  and  to 
ieep  the  safe  locked  during  the  day  on  half 
combination.  It  la  admitted  that  the  safe 
was  behind  tbe  bar,  and  tbat  a  bartrader,  by 
making  special  effort  could  ascertain  the 
means  ot  opotlng  the  safe  when  on  half  com- 
bbtation;  It  being  necessary  to  open  and 


close  the  safe  a  number  of  times  throoghont 
tbe  day.  On  the  night  of  either  the  80tb  or 
31st  of  July  one  of  the  appellants.  In  check- 
ing the  contents  of  the  safe,  discovered  that 
the  sack  contalnli^  tbe  respondent's  deposit 
was  missing.  It  appears  tbat  earlier  in  tbe 
ev^ilng  the  at^Iant  Smitb  had  left  tbe 
saloon  for  his  evCTing  meal,  remaining  away 
about  85  minutes,  and  leaving  tbe  barkeeper 
Johnson  in  charge.  Upon  tbe  discovery  that 
the  BBLCk  was  mtaslng  the  fact  was  reported 
to  a  detective,  and  sosplcion  centered  on 
Johnson,  wbo  was  placed  under  arrest,  but 
subsequently  released.  He  was  again  arrest- 
ed on  complaint  made  by  Smltb,  and  was 
again  subsequently  released  by  order  of  the 
prosecuting  attorney.  Tbe  money  not  being 
returned,  this  action  wsb  commenced.  At 
the  beginning  of  the  trial  tbe  conrt  ruled  that 
the  burden  of  proof  was  <m  the  defendants. 
After  tbe  close  of  all  the  testimony  appellants 
moved  for  a  nonsuit  which  motion  was  de- 
nied, and  the  cause  submitted  to  the  Jury. 
The  Jury  returned  a  verdict  In  favor  of  re- 
spondent Appellants  thereafter  moved  for 
Judgment  non  obstante  veredicto,  and  also 
for  a  new  trial,  which  motions  were  dmled 
by  the  conrt  and  Judgment  entered  In  favor 
of  lespoudent,  from  which  Judgment  this  ap- 
peal is  taken. 

The  assignments  of  6rror  are  (1)  that  the 
court  erred  In  placing  the  burden  of  proof 
on  appellants ;  (2)  In  permitting  respondent  to 
cross-examine  the  appellant  Smith  as  to  bis 
whereabouts  on  dlfterent  occasions  prior  to 
the  ballmrat;  (8)  In  permitting  the  cross-ex- 
amination of  the  appellant  MUls  with  refer- 
ence to  the  appellant  Smith  frequenting  the 
race  track  and  betting  on  the  races;  (4)  In 
denying  appellants'  motion  for  a  nonsuit; 
(5)  In  denying  si^p^lants*  motion  for  Judg- 
ment non  obstante  veredicto;  (6)  In  deny- 
ing appellants'  motion,  for  a  new  trial ;  (7)  in 
rendering  Judgment  In  favor  of  plaintiff.  To 
sustain  tbe  first  assignment  it  is  urged  tbat 
this  was  a  case  of  gratuitous  bailment  and 
tbat  the  ordinary  rule  tbat  If  the  property 
balled  is  not  returned,  tbe  law  presumes  neg- 
ligence in  the  bailee,  and  the  burden  is  upon 
him  to  show  tbat  the  loss  Is  not  dne  to  bis 
negligence,  does  not  apply  In  the  case  at  bar. 
because  the  character  of  tbe  bailment  was  In 
issue,  the  r^ly  of  the  plalntlir  denying  that 
tbe  bailment  was  gratuitoua  The  court  In- 
etmcted  the  Jury  that  under  the  testimony 
this  was  a  gratuitous  bailment,  and  that 
question  was  remoyed  from  the  consideration 
of  tbe  Jury.  Even  If  this  were  not  true,  the 
rule  would  be  the  same  whether  the  bailment 
was  gratuitous  or  not;  the  only  distinction 
being  in  tbe  amount  of  dlUgOHie  required  by 
the  bailee;  There  seems  to  have  been  no  er- 
tOT  of  tbe  court  In  regard  to  permitting  the 
cross-examination  complained  of.  It  is  ad- 
mitted tbat  if  tbe  pleadings  bad  raised  the 
issne  of  a  coDverslon,  it  might  hav«  been 
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proper  for  the  respondent  to  get  before  the 
jury  evidence  of  appellant  Smith's  visits  to 
the  race  track;  hut  It  was  improper,  for  the 
reason  that  no  conversion  was  alleged.  But 
the  complaint  does.  In  effect,  allege  conver- 
sion by  alleging  the  deposit  of  the  mon^  and 
appellants'  refusal  to  return  it  on  demand. 
This,  In  the  absence  of  a  showing  of  a  suf- 
ficient excuse,  would  constitute  a  conversion. 
The  other  assignments  of  error  go  to  the  mer- 
its of  the  case  on  the  testimony  offered,  and 
could  only  be  sustained  on  the  theory  that 
the  Jury  was  bound  to  believe  and  accept  the 
testimony  of  appellant  Smith  aa  true.  This 
they  were  not  compelled  to  do.  A  bailee's- 
explanatlon  of  why  be  did  not  or  could  not 
return  the  money  may  be  so  Inconsistent  that 
the  jury  is  not  compelled  to  believe  It,  not- 
withstanding th^  may  not  be  any  other  tes- 
timony In  the  case.  If  this  were  not  the  rule, 
no  Judgment  could  ever  be  returned  against 
a  bailee  who  had  appropriated  the  money  In- 
trusted to  him  to  his  own  nse.  The  reason- 
ableness of  the  explanation  offered  must  of 
necessity  be  a  question  for  the  jury  to  deter- 
mine. The  Jury  also  had  a  rl^t  to  deter- 
mine from  the  testimony  whether  the  bailee 
bad  exercised  sufficient  caution  In  leaving  tbe 
money  deposited  with  blm  In  the  charge  of  a 
barkeeper  who  was  In  their  employment,  un- 
der such  drcumstances  as  were  testified  to  In 
this  case. 

There  being  no  error  discoverable  in  the 
record,  the  judgment  la  affirmed. 

HADLEY.  a  J.,  and  RUDKIN,  MOUNT, 
CROW,  and  FULLERTON.  JJ^  concnr. 


ATCHISON,  T.  &  S.  F.  RT.  CO.  v.  CORPO- 
RATION COMMISSION  et  al. 

(Sapreme  Court  of  Oklahoma.   Sept  11.  1908.) 

Pbohibition  (I  29^— Whkt  Warr  Gbawtbd— 
State  Cobpobation  Comiission. 

In  an  application  for  a  i)eremptor7  writ  of 
prohibition  to  prohibit  the  State  Corporation 
Commission  from  taking  jurisdiction  in  a  cause 
pending  before  It,  where  the  complaint  states 
facte  sufficient  to  confer  Jurisdiction  on  the 
commission,  it  will  be  presumed  that  the  com- 
mission will  act  within  the  juriBdiction  confer^ 
red  bv  law,  even  where  the  principal  relief 
prayed  for  may  be  beyond  its  control. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Dee.  Dig.  I  29.*] 

(Syllabus  by  the  Court.) 

Application  by  the  Atchison,  Topeka  & 
Santa  F6  Railway  Oompdny  for  a  writ  of 
prohibition  against  tbe  Corporation  Oommls- 
sloii  and  others.   Writ  denied. 

Cottlngham  &  Bledsoe,  for  plaintiff.  Charles 
West,  Atty.  Gen.,  and  George  A.  Henshaw, 
Asst.  Atty.  Gen.,  for  defendant  the  Corpora- 
tion Commission.  George  &  Campbell,  for 
defendant  the  Bartleavllle  Interurban  Rail- 
way Company. 


KANE,  J.   This  ia  an  original  proceeding 
by  the  plaintiff,  the  Atchison,  Topeka  &  San- 
ta  F6   Railway   Company,   a  corporation, 
against  the  defendants,  the  Corporation  Com- 
mission of  tbe  state  of  Oklahoma,  J.  E.  Love, 
3.  J.  McAlester,  and  A.  P.  Watson,  commis- 
sioners, and  the  BartlesvUle  Interurban  Rail- 
way Company,  a  corporation,  praying  that  a 
certain  proceeding  pending  before  the  Corpo- 
ratlcai  Commission,  wher^  the  Bartlesrllle 
Interurban  Railway  Company,  a  corporation, 
was  complainant,  and  the  Atchison,  Topeka  & 
Santa  F6  Railway  Company  was  defendant, 
^onld  be  dismissed  for  want  of  jorlsdlctlon 
of  the  Corporation  Commission  over  the  suh- 
ject-matter  of  the  action.  Tbe  complaint  filed 
in  the  proceeding  before  tbe  Corporation  Com- 
mission states.  In  substance,  that  the  Bartlea- 
vllle IntwnrbOQ  Railway'  Company  is  a  cor- 
poratioD,  dnly  and  l^rally  organlied  nnder 
and  by  vlrtae  of  the  laws  of  the  state  of 
Oklahoma,  and  Its  place  frf  bUBtneas  la  at 
Bardeavllle,  In  Waafalngton  county,  in  said 
state;  that  It  la  engaged  In  Imildlns  and  con- 
structing an  electric  street  and  Interurban 
railway  along  and  over  the  streets  of  said 
Bartleavllle,  and  tbeabe  to  tbe  town  of  Dew- 
ey, in  sUd  f»unty,  and  along  and  over  the 
streets  of  said  town  of  Dew^;  that  said 
complainant  made  application  to  said  the 
Atchison,  Topeka  &  Santa  F6  Railway  Com- 
pany for  permhBion  to  build  its  railway 
across  said  defendanffa  right  of  way  and 
tracks  where  the  same  croasea  Third  atreet 
in  said  city  of  BarUeBvllle,  and  said  rail- 
way company  refused  to  grant  said  permis- 
sion upon  such  terms  as  are  reasonable  and 
Just  as  between  said  complainant  and  said 
defendant.    Tbe  complaint  then  sets  up  the 
alleged  unreasonable  demands  made  by  the 
railway  company  upon  said  complainant,  and 
closes  with  the  following  prayer:  "Where- 
fore, the  complainant  prays  that  tbe  afore- 
said defendant  company  be  required  to  an- 
swer the  charges  herein,  and  that,  after  duo 
hearing  and  Investigation,  an  order  be  made 
commanding  said  railway  company  to  per- 
mit said  complainant  to  build  its  railway 
across  the  tracks  of  said  defendant  railway 
company  at  the  point  of  intersection  of  said 
Third  street  under  such  terms  and  conditions 
as  the  honorable  Corporation  Commission  ot 
Oklahoma  may  deem  equitable  and  Just  to 
both  parties  herein,  and  for  such  other  and 
further  orders  as  the  commission  may  deena 
necessary  and  Just  in  the  premises."  Upon 
filing  this  complaint  the  Corporation  Com- 
mission assumed  jurisdiction,  Issued  notice, 
and  the  [dalntlff  herein  appeared  and  filed 
Its  plea  to  the  Jurisdiction  of  the  Corpora- 
tion Commission,  which  plea  was  promptly 
overruled,  and  the  hearing  proceeded  OTPr 
the  protest  of  the  plaintiff.    Whereupon  It 
commenced  this  proceeding,  praying  for  a 
writ  of  prohibition. 
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It  wemB  to  OS  -Qiat;  In  vlew^  of  tiie  tecta 
dlsdoaed  by  the  pleadlnga  and  tbe  statement 
of  the  Attorney  General  In  oral  argument, 
the  Issuance  of  a  per^ptory  writ  of  protal- 
bltlon  at  tbls  time  would  be  unwarranted. 
The  Corporation  Commlsalon  has  Jurisdiction 
to  determine  the  cbaracter  and  kind  of  cross- 
ing wWch  should  be  made  at  the  point  of  In- 
tersectbm  of  these  two  railways,  and  to  pre- 
scribe the  jAans  and  specifications  necessary 
to  insore  tbe  safety  and  convenience  of  the 
general  public.  The  complaint  and  prayer 
are  broad  enough  to  Justify  supervision  to 
this  ^tent,  and  It  was  not  error  for  the 
Corporation  Commission  to  assume  Jurisdic- 
tion for  such  purpose.  The  Attorney  Gener- 
al on  oral  a^ument  stated  that  the  foregoing 
was  what  the  Corporation  CommiSBion  real- 
ly intended  to  do,  and  that  It  did  not  Intend 
to  act  In  tbe  premises  in  excess  of  Its  Juris- 
diction. As  there  are  facts  stated  In  the 
complaint  sufficient  to  confer  Jurisdiction,  It 
Is  to  be  presumed  that  tbe  Corporation  Com- 
mission will  not  proceed  beyond  the  perform- 
ance of  Its  duty  as  prescribed  by  law,  even 
If  the  complaint  may  pray  for  relief  over 
which  the  commission  has  no  control.  The 
assurance  of  the  Attorney  Geqeral,  who  is 
its  (^dal  legal  adviser,  that  It  will  not,  Is 
a  snflSclCTt  guaranty  that  no  Jurisdiction  will 
be  executed  in  the  matter  pending,  except 
that  conferred  by  law. 

The  writ  of  prohibition  is  therefore  de- 
nied, and  the  cause  dismissed  at  the  cost  of 
pialntiCL   All  the  Justices  concur. 


CONLY  V.  OVERHOLSER  et  al. 

(Sapreme  Coart  of  Oklahoma.    Nov.  17,  1908.) 

Affui.  ard  Ebbob  (S  843*)— Kbview— Moot 
QoxanoHS. 

Tbe  Supreme  Court  will  not  decide  ab- 
stract or  hypothetical  cases  discomiected  from 
tbe  grantiiiz  of  actnal  relief,  or  from  the  deter- 
mination <a  which  no  practical  relief  can  fol- 
low. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  8341 ;  Dec  Dig.  |  848.«] 

(SyUabuB  by  tbe  Court) 

Error  from  District  Court,  Oklahoma  Coun- 
ty; B.  F.  Burwtil,  Ja^e. 

Action  by  Edgar  L.  Gonly  for  a  writ  of 
mandamiw  against  Ed.  Overholser  and  otb- 
4fs.  Judgment  for  defendants,  and  plaintiff 
brings  oror  Dismissed. 

Ledm  Oathri^  for  plaintiff  in  error. 

KANE,  J.  In  this  action  the  plaintiff  in 
error,  plaintiff  below,  made  ai^Ucatlon  to  the 
district  court  of  Oklahoma  county  for  a  per- 
emptory  writ  of  mandamus  to  compel  the  de- 
fendants in  error,  as  the  board  of  county 
r«>mml8sloners  of  Oklahoma  county,  to  grant 
bim  a  license  to  sell  intoxicating  liquors  In 
Oklahona  City.    The  defendants  dHuurred 


to  tb»  petition  filed  below,  which  d^urrer 
was  sustained  and  the  writ  refused.  From 
tbe  order  refusing  the  bwuam^  of  tbe  writ 
tbe  plahittff  took  tbe  case  by  petition  In  er- 
ror to  the  Snpreme  Court  of  the  territory  of 
Oklahoma,  and  it  was  transferred  to  tbls 
court  under  the  terms  of  the  enabling  act 
and  the  schedule  to  the  Constitntlwa. 

Since  the  case  was  tried  below  the  terri- 
tory of  Oklahoma  and  Indian  Territory  have 
been  erected  Into  the  state  of  Oklahoma,  and 
constitutional  pndilbltlon  prevaUs  throughout 
the  state.  Under  such  drcumstances  this 
case  ftills  fully  within  the  rule  laid  down  Id 
C,  R.  I.  &  F.  Ry.  Ga  v.  Territory  (Okl.)  97 
Pac.  265,  Freeman  v.  Board  of  Med,  Exami- 
ners (Okl.)  96  Pac.  229,  Burfehalter  v.  Smith 
(Okl.)  95  Pac.  241,  Harman  v.  Burt  (Okl.)  94 
Pac  528,  and  Partter  et  al.  v.  Territory  (Okl.) 
94  Pac.lTS,  wherein  It  is  held  that  "the  Su- 
preme CoxiTt  will  not  decide  abstract  or  by- 
pothetlcal  cases  disconnected  from  tbe  grant- 
ing of  actnal  relief,  or  from  the  determina- 
tion of  which  no  practical  relief  can  follow." 

Upon  the  authority  of  tbe  foregoing  cases 
the  cause  is  dismissed.  All  the  Justices  con- 
cur. 


J.  ROSBNBAUM  GRAIN  00.  v.  POND 
GRBIBIK  HILL  &  BLBVATOR  GO. 
(Sapreme  Ooort  of  Oklahoma.   Nor.  18,  190a) 

1.  New  Tbial  H  70*)- Sufficiemot  of  Evi- 
dence. 

On  motion  for  new  trial,  the  court  will  not 
set  aside  a  verdict  of  the  JU17  where  there  is 
evidence  reasonablj  tending  to  support  tbe  same. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  S  142;  Dec  Dig.  I  70.«) 

2.  Sales  (S  406*)  —  Dkfectivi  Qualitt  — 

RiGUTS  or  BUTEB. 

Where  wheat  Is  sold  under  an  executory 
contract,  and  the  wheat  delivered  is  inferior  in 
quality  to  that  contracted  to  be  sold,  the  buyer 
may  retain  the  inferior  wheat  delivered,  and  re- 
cover the  damages  he  has  sustained  by  reason 
of  a  breach  of  Uie  seller's  contract,  without  re- 
turning th«  wheat,  or  giving  any  notice  to  the 
seller. 

[Ed.  Note— For  other  cases,  see  Sales,  Gent 
DIk.  S  1158;  Dec  Dig.  I  406.«] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Grant  County; 
James  K.  Beauchamp,  Judge. 

Action  by  the  J.  Boseubaum  Grain  Com- 
pany against  the  Pond  Creek  Mill  &  Elevator 
Oompany.  Judgment  for  defendant  and 
plaintiff  brings  error.  Reversed. 

This  action  was  bronght  in  the  district 
court  of  Grant  coun^  by  plaintiff  in  error, 
plaintiff  below,  to  recover  from  defendant  In 
error,  defendant  below,  the  sum  of  $326.26. 
with  Interest.  The  amount  sought  to  be  re- 
covered, as  allseed  by  plaintiff  In  his  peti- 
tion, Is  a  balance  due  on  overdrafte  attach* 
ed  to  bills  of  lading  fen'  grain  sold  by  de- 
fendant to  plaintiff.    Plaintiff  alleges  that 
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during  the  years  1903  and  1904  plaintiff  pur- 
cbased  from  defendant,  at  dlfCerent  times, 
car  load  lots  of  wheat  upon  offers  of  a  cer- 
tain price  made  by  plaintiff  and  accepted  by 
defendant,  and  that,  upon  being  notified  of 
the  acceptance  by  defendant  of  each  order 
made  by  plaintiff,  plaintiff  in  a  written  com- 
munication confirmed  each  purchase,  and  that 
by  the  terms  of  said  purchase,  as  evidenced 
by  the  letters  of  confirmation,  it  was  agreed 
that  the  weights  and  grades  should  be  the 
weights  and  grades  taken  In  Ft  Worth,  Tex. 
Plaintiff  alleges  that  In  tills  manner  several 
car  loads  of  grain  were  purchased  by  plain- 
tiff from  defendant  and  shipped  by  defend- 
ant from  Pond  Creek,  Okl.,  to  plaintiff  at  Ft. 
Worth,  Tex.;  that  at  the  time  of  making 
each  shipment  defendant,  before  the  weight 
and  grade  of  any  such  shipments  had  been 
ascertained  at  Worth,  drew  a  draft  upon 
plaintiff  for  the  estimated  amount  of  any 
such  shipment,  which  draft  was  paid  by 
plaintiff  when  presented;  that  plaintiff  paid 
drafts  thus  drawn  by  defendant  in  the  total 
Bum  of  ^,811.21 ;  and  ttiat  the  total  amount 
of  the  purchase  price  of  the  wheat  shipped  by 
defendant  to  plaintiff  in  the  various  ship- 
ments according  to  the  grades  and  weights  at 
Ft.  Worth.  Tex.,  amounted  to  $8,984.90,  leav- 
ing a  balance  due  the  plaintiff  In  the 'sum 
sued  for.  A  copy  of  the  communication  sign- 
ed by  plaintiff  confirming  each  purchase  was 
attached  to  ptalBtUTB  petition,  and  Is  in 
words  and  figures  as  follows: 

**ChIcago,  III.  Ft  Worth.  Texas. 

"217  Bialto  Building.      Wheat  Building. 

**J.  Rosenbaum  Grain  C!ompany. 
(Incorporated) 

"Onin  and  Seeds. 

"Fort  Worth,  Texas,   ,  190—. 

"Pond  Creek  Mill  &  Elevator  Ca,  Pond 
Creek,  O.  T. 

"Dear  Sir:  We  confirm  purchase  from  you 

to-day  of   cars   bnahels,  No.  2 

Hard  Wheat  at  delivered  t.  o. 

b.  shipped  within  days  by  Fort 

Worth,  Texas,  weights  and  grades.  Ship  to 
J.  Rosenbaum  Grain  Co.,  North  Fort  Worth, 
Texas,  and  don't  fall  to  note  on  B.  L.  'For 
Export* ;  Make  draft  on  us  B.  L.  attached,  at 
Fort  Worth,  Texas,  leaving  fair  margin. 

"Always  advise  us  of  shipments,  stating 
kind  of  grain,  number  and  date  of  contract 
to  be  applied  on,  and  number  of  bushels  In 
car. 

"When  shipments  are  not  made  according 
to  contract,  we  reserve  the  right,  without 
further  notice,  to  extend  the  time  of  ship- 
ment, or  cancel  the  sale,  or  buy  In  the  grain 
for  Btiipper's  account,  unless  at  your  re- 
quest previous  to  expiration  of  limit  of  time 
of  shipment  other  arrangements  are  made 
covering  your  failure  to  make  shipment  with- 
in specified  time  of  original  contract. 

"Inspection,  trackage  and  exchange  charges 
to  be  paid  by  shipper.  All  cars  must  be  loa^ 


ed  to  capacity.  In  referring  to  this  purchase, 
please  use  tills  contract  No.  . 

"Yours  truly,     J.  Rosenbaum  Grain  Co., 

"By  . 

"No.  8,  58#  or  better,  1  cent  off;  C7#  2 
cents  off;  S6#,  8  cents  off.  No.  4,  6G#  or 
better,  4  cents  off;  64#  5  cents  off;  G3#  G 
cents  off;  62#  7  cents  off.  Anything  below 
No.  4  will  be  taken  into  account  according  to 
qnall^  and  condltioa  if  merchantable." 

Defendant  by  answer  made  general  denial 
of  the  allegations  of  plaintlfTs  petition.  The 
case  mm  tried  to  a  Jury,  who  letumed  a  ver- 
dict In         of  defendant 

C.  J.  Wrlghtsman,  James  B.  DIggs.  Cbas. 
E.  Bush,  and  R.  L.  Denton,  for  plaintiff  la 
error.  A.  M.  Mack^,  for  defendant  in  error. 

HATES,  J.  (after  stating  the  facta  as 
atwve).  Plaintiff  insists  upon  reversal  of 
this  case  upon  two  grounds:  First,  that  the 
court  erred  in  not  granting  plaintiff  a  new 
trial,  for  the  reason  that  the  verdict  of  the 
jury  is  not  supported  by  sufficient  evidence, 
and  is  contrary  to  law;  second,  that  the 
court  erroneously  gave  to  the  Jury  an  In- 
struction which  we  shell  discuss  later. 

It  is  contended  by  defendant  as  his  defense 
that  the  written  confirmation  of  purchase 
mailed  by  plaintiff  to  defendant  after  each 
purchase  was  not  part  of  the  contract  of 
sale  between  the  defendant  and  plaintiff,  and. 
further,  that  the  wheat  upon  arrival  at  Ft 
Worth  was  not  properly  graded.  Tpe  charges 
of  plaintiff  In  his  account  against  defendant 
were  made  for  shortage  in  weights  and 
grades  of  the  grain  as  weighed  and  graded 
at  Ft  Worth,  Tex.  Each  transaction  be- 
tween the  parties  was  initiated  by  an  agent 
of  the  plaintiff  located  at  Enid,  who  twMfled 
that  he,  dally  and  weekly,  sent  cards  to  de- 
fendant making  offers  for  purchase  of  wheat 
at  stipulated  prices;  that  most  of  the  pur- 
chaBes  were  made  by  one  or  the  other  of  the 
parties  calling  the  other  over  the  telephone 
and  closing  the  deal;  and  that  immediately 
upon  any  such  transaction  between  him  and 
the  defendant  he  reported  the  same  to  hia 
principal  office  at  Ft.  Worth,  Tex.  The  tes- 
timony further  discloses  that,  upon  receipt 
of  such  reports  from,  its  agent  at  Elnld,  plain- 
tiff  Immediately,  or  soon  thereafter,  foi^ 
warded  to  defendant  written  confirmation  of 
such  purchase  containing  the  terms  and  con- 
ditions of  the  form  attached  to  plaintiff's 
amended  petition.  The  agent  of  the  defend- 
ant, on  the  other  hand,  testified  that  the  sales 
by  It  to  plaintiff  were  made  by  transactions 
over  telephone  between  It  and  the  plaintiff's 
agent  at  Enid;  that  the  grade  of  wheat  sold 
by  it  to  plaintiff  was  to  be  No.  2  hard  wheat, 
and  that  each  car  shipped  by  It  to  platnttfl 
was  No.  2  bard  wheat,  and  that  the  same  was 
weighed  through  defendant's  hopper  scales 
Into  the  cars,  and  properly  weighed  and  that 
the  letters  of  confirmation  from  the  plaintiff 
were  not  recelTCd  by  U  In  niany  tnrtancafc 
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If  In  B117  Instance,  until  after  the  shipments 
had  gone  forward.  Upon  the  pbase  of  the 
case  as  to  whether  plalntifTs  conflrmatlona  of 
purchase  were  parts  of  the  contracts  of  pnr- 
cbase,  there  Is  conflict  in  the  evidence,  and 
tbe  court  properly  submitted  this  qnestlon  to 
the  jury  upon  an  Instruction  which  was  re- 
quested by  the  plaintiff  In  the  following  lan- 
guage: "If  you  believe  from  the  preponder- 
ance  of  all  the  evidence  that  the  different 
purchases  of  wheat  by  the  plaintiff  from  the 
defendant  was  to  be  settled  and  governed  by 
the  written  conflrmatlona  of  purchase  Intro- 
duced in  evidence,  then  the  rights  of  the  par- 
ties are  to  be  governed  by  said  written  con- 
tracts, and  the  weights  and  grades  and  condi- 
tions of  such  contract  are  binding  upon  both 
parties." 

The  evidence  as  to  the  grades  and  weights 
of  the  various  shipments  at  Ft  Worth  come 
entirely  from  witnesses  of  plaintiff,  but  the 
evidence  of  plaintUTa  witnesses  as  to  the 
gradlnc  of  one  or  two  can  on  which  a  re- 
bate of  11  coits  per  bushel  is  charged  by 
laaintlff  against  defendant  Is  not  without 
conflict  The  Inspector  who  Inqmsted  all 
of  said  wheat  testified  that  the  classification 
by  him  of  the  wheat  in  (me  of  salds  cars  as 
**iio  grade"  was  for  the  reason  that  said 
CAT  of  wheat  was  badly  mixed  with  com. 
It  developed,  however,  in  the  testimony  of 
this  same  witness  that  lie  Inspected  this  car 
of  wheat  twice;  that  his  first  classification 
of  it  was  as  hard  wheat  No.  2,  testing  68 
pounds  to  the  bushel;  that  after  about  600 
bushels  of  the  wheat  bad  been  emptied  from 
■aid  car  he  reinspected  the  car,  and  found 
in  one  comer  of  same  wheat  badly  mixed 
with  com,  and  be  thereupon  r^^raded  the 
wheat  as  **no  grade'*  wheat,  for  which  plaln- 
tltr  charged  defendant  back  <m  the  contract 
price  11  cents  per  bushel  on  the  entire  car 
of  wheat  The  testimony  Is  that  500  bushels 
of  wheat  unloaded  from  the  car  subBequent 
to  the  first  Inspection  and  prior  to  the  sec- 
ond Inspection  was  of  the  grade  contracted 
for,  and  that  of  the  wheat  remaining  In  the 
car  at  the  time  of  the  second  Inspection  but 
200  bushels  was  affected  by  mixture  with 
com,  that  Its  being  mixed  with  com  was  the 
only  reason  for  grading  it  as  "no  grade" 
wheat,  and  the  only  reason  for  grading  the 
entire  car  as  "no  grade"  wheat  was  because 
of  this  mixture  of  some  of  the  grain  In  the 
comer  of  the  car  with  com.  The  wheat  was 
graded  nnder  the  rules  of  the  Boards  of 
Trade  of  Galveston  and  Kansas  City,  which 
rules  prescribe  that  "no  grade"  wheat  should 
consist  of  grain  that  Is  wet  hot  or  in  a 
beated  condition,  badly  mixed  with  other 
(tain,  or  various  substances,  and  impreg- 
nated with  some  odor,  weevily  or  weevUy* 
«aten.  An  emplbyd  of  defendant  who  loaded 
■aid  car  In  which  said  wheat  mixed  with 
com  was  found  testified  that  there  was  but 
▼exy  little  of  the  wheat  In  which  there  was 
■any  com,  and  that  siUd  wheat  was  not  badly 


mixed  with  com,  and  that  In  the  entire  car 
there  did  not  exist  over  a  bushel  and  a  half 
of  com.  Under  the  state  of  the  evidence,  as 
to  whether  the  letters  of  confirmation  of  sale 
In  which  It  was  stipulated  that  Ft  Worth 
grades  and  weights  should  control  were  a 
part  of  the  contract  ftad,  as  to  the  proper 
grading  of  the  wheat  at  Ft  Worth,  we  do 
not  think  the  court  erred  in  refusing  to  set 
aside  the  verdict  of  the  Jury,  for  the  reason 
that  It  was  not  supported  by  the  evidence. 
It  la  a  well-settled  rule  in  this  Jurlsdictlo>i 
that  where  there  Is  any  evidence  tending 
reasonably  to  support  the  verdict  of  the 
Jury,  the  court  will  not  Interfere.  Brock  v. 
Williams  et  al.,  16  Okl.  124,  82  Pac.  022; 
Puis  V.  Casey,  IS  Okl.  142,  92  Pac.  388. 

The  court  upon  request  of  defendant  and 
over  the  objection  of  plaintiff,  gave  the  fol- 
lowing Instruction  to  the  Jury:  "If  you  find 
from  the  evidence  that  the  defendant  con- 
tracted to  sell  and  deliver  to  the  plaintiff  nt 
Ft  Worth,  Tex.,  wheat  of  a  certain  grade 
to  be  paid  for  the  plaintiff  at  a  certain 
price,  and  If  you  further  And  that  the  de* 
fendant  delivered  the  wheat  so  contracted 
for  but  that  the  plaintiff  claimed  the  wheat 
so  delivered  was  not  of  the  grade  contracted 
for,  then  you  are  Inatmcted  It  was  the  duty 
of  the  plaintiff  to  notl)^  the  defendant  of  its 
dalm  before  receiving  the  wheat,  and  if  you 
further  find  that  the  plaintiff  receiving  the 
wheat  so  delivered  and  unloaded  the  same 
into  Its  elevator,  and  converted  the  same  to 
its  own  use,  before  notifying  the  defendant 
or  giving  the  defendant  an  opportunity  to  re- 
place the  wheat  with  other  wheat  of  the 
kind  and  grade  contracted  for,  then  your 
verdict  must  be  for  the  defendant  unless 
you  further  find  from  tlie  evidence  that  the 
plaintiff  and  defendant  contracted  the  man- 
ner in  which  the  wheat  purchased  should  be 
settled  for."  The  language  of  this  instrae- 
tlon  is  Inaccurate  for  the  purpose  of  adapt- 
ing it  to  the  evidence  before  the  Jury,  but 
the  Idea  It  conv^  to  us,  and  which  we 
think  it  would  reasonably  conv^  tc>  any 
jury,  is  that  the  Jury,  If  it  found  that  the  de- 
fendant contracted  with  plaintiff  to  sell  and 
deliver  to  It  wheat  of  a  cwtain  dass — ^that 
Is,  hard  wheat  No.  2— and  defendant  did 
deliver  wheat  to  plaintiff,  but  not  of  the 
grade  contracted  for,  then,  before  plaintiff 
could  claim  a  reductl(m  In  price  for  same, 
it  must  have  before  recrtving  the  wheat  noti- 
fied defendant  ot  plaintiff's  ohjec^on  to  the 
grade  of  the  wheat  This  InstroctlOD  In  effect 
is  that  the  purchaser  under  an  executory  con- 
tract with  a  warranty  by  the  seller  as  to 
grade  or  character  of  the  pn^ierty  sold  can- 
not receive  the  same  if  such  pn^jiorty  Is  not 
of  the  grade  and  character  warranted  and 
sue  on  breftch  of  warranty  for  damages  with- 
out first  having  given  notice  to  the  vendor 
and  offered  to  return  the  property.  Such  is 
not  the  law.  In  this  case  there  Is  no  contro- 
versy wlmtever  that  the  wheat  defendant 
agreed  to  sell  to  plaintiff  and  tb^  wheat  con- 
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ttacted  for  by  plaintiff  from  defCDdant  was 
to  be  hard  wbeat  No.  2.  If  dtfendant  fail- 
ed to  carry  out  Ita  contract  by  dellTerlng  to 
tlie  plaintiff  wheat  not  cf  the  grade  con- 
tracted, and  thereby  breached  Its  warranty 
as  to  the  grade  of  the  eame,  [dalntifl  vak 
not  bound  upon  receipt  of  the  wbeat  to  give 
defendant  notice  of  the  condition  thereof 
and  an  opportunity  to  replace  It  with  the 
grade  of  wheat  contracted. 

In  2  Mecbem  on  Sales,  |  1811,  It  te  said: 
"In  the  ordinary  case  of  breach  of  warranty^ 
either  express  or  Implied,  notice  of  the  de- 
fect or  an  offer  to  return  the  property  to  the 
seller  Is  not  In  any  respect  a  condition  pre- 
cedeat  to  the  buyer's  right  to  maintain  an 
action  for  the  breach  of  warranty."  In  Day- 
ton V.  Uooglund,  39  Ohio  St.  671,  the  court 
held  that  **ln  a  suit  for  the  price  of  a  lot  of 
iron  manufactured  by  the  plaintiff  for  tha 
d^endant  the  defendant,  in  case  there  Is  a 
breach  of  warranty  as  to  the  quality  of  the 
Iron,  may  recoup  for  such  damages  oa  he 
has  sustained,  although  he  has  used  the  Iron 
without  offering  to  return  it"  In  Qraff  t. 
Osborne  &  Co.,  66  Kan.  162,  42  Pac.  701,  the 
Supreme  Court  of  that  state  says:  "Where 
merchandise  Is  sold  undw  an  executory  writ- 
ten contract,  and  the  goods  deUrered  are 
inferior  In  aoollty  to  those  contracted  to  be 
sold,' the  buyer  Is  not  restricted  In  his  reme- 
dy to  a  return  of  the  goods  and  rescission 
uf  the  contract,  but  may  retain  the  Inferior 
articles  deHvered,  and,  in  an  action  for  the 
purchase  price,  may  recoup  the  damages  he 
has  sustained  by  reason  of  the  breach  of  the 
seller's  contracL"  Other  cases  in  which  this 
rule  baa  been  applied  are  Tacoma  Coal  Ca 
V.  Bradley,  2  Wash.  600,  27  Pac.  454,  26 
Am,  St.  Rep.  890;  Underwood  v.  Wolf,  131 
111.  425,  23  N.  E.  598,  19  Am.  St  Rep.  40; 
English  et  al.  v.  Spokane  Com.  Co.,  57  Fed. 
451,  6  C.  C  A.  416;  also  24  Am.  &  E^g. 
Ency.  of  Law,  1158,  and  authorities  thete 
cited;  2  Benjamin  on  Sales,  p.  1156. 

This  Instruction  was  error.  Plaintiff  does 
not  contend  that  be  ever  gave  to  defendant 
notice  of  the  defect  In  the  grade  of  said 
wheat  before  it  received  same  and  unloaded 
it  Into  Its  bins.  The  giving  of  this  Instruc- 
tion by  the  court  was  therefore  tantomouut 
to  Instructing  the  Jury  to  return  a  verdict 
for  defendant,  although  it  should  And  that 
defendant  contracted  to  deliver  wbeat  of  a 
spedfled  grade  and  that  the  wheat  delivered 
by  the  d^endant  was  of  an  Inferior  grade, 
for  the  reason  that  no  notice  was  given  the 
defendant  of  such  defect  In  the  wheat  prior 
to  the  time  plaintiff  received  the  same,  and 
converted  It  to  Ita  own  use.  For  the  error 
of  tbe  court  in  giving  this  instruction,  the 
case  should  be  rerersed;  and  It  Is  n  or^ 
dered. 

WILLIAMS,  C.  J.,  DUNN,  TURNER,  and 
KANE,  JJ.,  concurring. 


STANFIELD  v.  STANFIELD. 
(Supreme  Court  of  Oklahoma.   Not.  16,  1908.) 

1.  DivoBCE  (8  303*)— CusroDT  or  Childoen. 

Where,  on  tbe  trial  of  a  motion,  filed  by 
the  father  after  the  term,  asking  for  the  modifi- 
cation of  a  decree  of  divorce  graDting  the  cus- 
tody of  children  to  the  mother,  the  evidence 
fails  to  show  a  change  of  couditiou  from  that 
which  existed  at  the  time  of  its  rendition,  other 
than  that  the  mother,  who  had  theretofore  kept 
the  (diildren  within  the  jurisdictioD  of  the  court, 
had,  at  tbe  time  of  the  hearing  of  said  motion, 
departed  with  them  from  the  jurisdiction,  and 
where  the  father,  who  aske^  their  custody,  tes- 
tifies he  has  DO  home  to  which  they  may  be  tak- 
en, but  that  he  intends  to  remove  them  from  tbe 
court's  jurisdiction  and  place  them  with  his  el- 
derly father  and  stepmother,  held  that  Uie  court 
exceeded  its  discretion  in  setting  aside  such  de- 
cree and  unqualifiedly  awarding  tha  custody  of 
the  children  to  the  father. 

[Ed.  Note.— For  other  cases.  a«e  Divorce, 
Cent  Dig.  S  795 ;  Dec.  Dig.  {  808.*] 

2.  DiTOBCB  (S  245*)— DECBEB— MODinCATION. 

Where,  in  a  case  a  divorce  ts  decreed,  for 
the  aggression  of  the  husband,  and  alimony  is 
adjud^  to  the  wife  in  accordance  with  an 
a^ement  of  the  parties,  duly  entered  into  and 
made  a  part  <^  such  decree,  the  same,  nnaffect- 
ed  by  fraud  or  mistake,  is  not  subject  to  modi- 
fication, upon  motion  filed  by  the  former  hus- 
band, after  the  term  at  whidi  the  original  de- 
cree was  made. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  U  691-605;  Dec.  Dig.  {  24S.«] 

(Syllabus  by  the  Court) 

Appeal  from  the  United  Htiites  Cuurt  for  the 
Northern  District  of  the  Indian  Territory ; 
before  Justice  Joseph  A.  Gill. 

Action  1^  Winifred  T.  Stanfleld  against 
Wade  S.  Stanfleld.  Judgment  for  defendant, 
and  plaintiff  aiqpoals.  Reversed  and  re- 
manded. 

From  the  record  In  this  ease  It  develops 
that  the  plaintiff,  Winifred  T.  Stanfleld,  ai^ 
pellant  broui^t  her  suit  In  the  United  States 
Court  for  the  Northern  District  of  Indian 
Territory  at  Vlnlta,  against  the  appellee, 
Wade  8.  Stanfleld,  for  divwce  and  allnumy, 
and  that  an  agreemmt  was  entered  Into  be- 
tween the  Sttld  parties  proTlding  for  the  sup- 
port care,  and  custody  of  tbe  two  chlldr«i 
of  the  sold  marriage,  which  were  boys,  and 
of  the  ages  at  this  time,  If  Ilvhig,  about  13 
and  16  years,  and  In  addition,  for  alimony  to 
be  paid  to  the  plaintiff  by  the  defmdant  In 
the  sum  of  |100  per  month,  with  additional 
aUowan<;^  In  case  of  slt^ess,  and  a  proviso 
for  Its  Increase  In  event  of  the  accumulation 
of  greater  wealth  defendant  provided 
plaintiff  remained  single  and  unmarried. 
The  decree,  based  tip<m  tbe  Issues  In  the 
cause  and  this  stipulation.  Is  as  follows: 
"Upon  the  complaint  of  Winifred  T.  Stanfleld 
this  cause  came  on  for  hearing,  the  defoidant 
being  personally  present,  and  tbe  plaintiff 
by  her  attorn^,  and  the  court  being  8uffl< 
ciently  advised,  from  the  deposition  of  plain- 
tiff and  the  examination  of  witnesses,  that 
plaintiff  and  defendant  were  married  In  the 
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state  of  Hissoorl  on  the  26tfa  day  of  June, 
1889^  that  they  each  now  reside,  and  have 
continuously  resided,  in  the  Indian  Terri- 
tory for  more  than  one  year  next  before  the 
commencement  of  thia  action ;  that  the  cause 
of  divorce,  set  out  In  plalntlCTs  complaint, 
occurred  and  has  existed  In  the  Indian  Ter- 
ritory within  flre  years  next  before  the 
commencement  of  this  action.  The  court 
being  further  advised  from  the  evidence  that 
each  incompatibility  of  temper  exists  between 
plaintiff  and  defendant  as  to  render  them 
wholly  onsuited  for  each  other ;  that  the  de- 
feodant  has  offered  such  indignities  to  the 
person  of  the  plaintiff  as  to  render  her  con- 
dition as  wife  intolerable;  that  said  indlg- 
nittes  b^an  about  the  year  1896,  and  have 
contlnoed  up  to  the  pveBeat  time ;  that  since 
Bald  date  plaintiff  and  defendant  liave  oc- 
cupied separate  rooms  and  beds,  and  have 
not  cohabited  as  husband  and  wife — It  is 
therefore  decreed,  ordered,  and  adjudged 
tliat  the  bond  of  matrimony  heretofore  ex- 
isting between  plaintiff  and  the  defendant 
be,  and  the  same  is,  forever  dissolved,  and 
the  plaintiff  1b  granted  an  absolute  divorce 
from  the  defendant  It  la  further  decreed 
that  the  stipulation  between  plaintiff  and  the 
defendant  on  file  relative  to  the  disposition 
of  the  property,  alimony,  and  custody  of 
the  two  minor  chlldr^  Rowland  S.  and 
Cecil  A.  Stanfleld,  is  reasonable  and  just, 
and .  same  ts  approved  and  made  a  part  of 
thiB  decree,  to  wit,  that  the  plaintiff  herein 
shall  have  the  cnstody,  care,  and  control  of 
the  said  minor  children,  and  that  the  defend- 
ant herein  may  have  the  privily  of  visit- 
ing with  the  above  children  at  each  reason- 
able times  as  msy  be  agreeable  with  the 
plaintiff  herein,  and  may  have  the  said  chil- 
dren visit  him  dmrlDg  vacation  between  terms 
of  school  at  his  own  e^eoae,  and  that  tba 
defendant  her^  shall  pay  to  the  plaintiff 
$15  per  montti  fOr  each  of  said  children  dur- 
ing such  tlnwB  aB  she  may  be  keeping  bonse 
and  boarding  the  said  children  with  her,  and 
In  additUm  thereto  shall  bear  all  expenses 
incident  to  their  care  and  maintenance,  such 
as  dothii^  books,  medical  attention,  and 
other  IttddentB,  and  all  expenses  incldoit  to 
tbelr  edocatloi,  and  at  such  times  as  It  be- 
cmnes  necesBary  for  said  children  to  attend 
college  the  defendant  herein  shall  bear  all 
at  the  expense  Incident  to  giving  them  a  col< 
leglate  educatl<m ;  that  the  defendant  herein 
shall  pay  to  flie  plaintiff,  as  alimony,  fl60 
per  month  nntll  BoCh  time  as  she  shall  re- 
marTTf  sftld  paymoit  to  be  made  at  the  fl»t 
of  each  month,  In  advance,  and  that  in  ad- 
dltlm  Uiereto  the  defendant  will  bear  the 
eq>enBe  incident  to  any  sickneBB  of  tbe  jflila- 
tUf,  such  as  medical  attention,  medicines, 
lioqpltBl  expenses,  and  narse  hire,  and  otlur 
caqKMPses  Incident  to  such  sickness,  if  sny 
Bbonld  ariae;  that  In  the  wait  of  accumu- 
iatlttt  of  greater  wealth  or  property  Inters 
eat  wax  the  part  of  the  defendant  herein, 
tli0  Bald  Bum  of  alimony'  herein  provided 


may  be  increased  the  court  In  keeping 
with  the  0nanctal  condition  of  the  defendant, 
provided  the  plaintiff  remain  single  and  un- 
married. It  is  further  ordered  that  the  plain- 
tiff herein  release  and  rellDqulsh  all  claims 
to  any  property  which  may  be  'held  by  the 
defendant  herein."  About  seven  months 
thereafter,  the  defendant,  desiring  to  be  re- 
lieved of  the  payment  of  the  alimony  pro- 
vided for  under  his  stipulation  and  the  de- 
cree, filed  In  the  same  court  the  foUowIi^ 
sworn  application:  "Comes  now  the  defend- 
ant herein,  and  alleges  that  on  the  2l8t  d»y 
of  Octol>er,  1905,  plaintiff  was  divorced  from 
this  defendant,  and  that  a  decree  of  court 
was  entered,  giving  to  the  plaintiff  herein  as 
alimony  $150  per  month  until  such  time  as 
she  should  remarry,  and  in  addition  thereto 
defendant  was  to  bear  expenses  Incident  to 
any  sickness  of  plaintiff,  such  as  medical 
attention,  medicine,  hospital  npenses,  nurse 
hire,  and  other  expenses.  If  any  should  rise. 
Defendant  states  that,  In  accordance  with 
such  decree  of  court,  be  has  regnlarly  and 
consecutively  thereafter  complied  with  the 
decree  of  the  court  Defendant  further  al- 
leges the  fact  to  be  that  plaintiff  has  been 
guilty  of  such  conduct  on  her  part  since  the 
decree  <tf  court  herein  as  to  forfeit  any  right 
to  any  further  claim  to  alimony  or  expenses 
on  the  part  of  the  defendant.  Wherefore  the 
defendant  prays  that  the  court  set  this  mat- 
ter down  for  hearing  as  soon  as  possible, 
and  upon  hearing  that  this  defendant  be  re- 
lieved from  any  further  paymrat  of  alimony 
or  expaises  of  the  plaintiff  herein." 

At  the  time  of  filing  the  foregoing  applica- 
tion, the  defendant  ceased  paying  the  ali- 
mony provided  for.  No  action  having  been 
taken  upon  this  application,  the  defendant 
filed  the  followli^  amendment  to  the  same 
on  January  22,  1907: 

"Gome  now  Wade  S.  Stanfield  In  his  own 
proper  person,  and  for  an  amendment  to  mo- 
tion filed  on  May  29, 1906,  by  this  petitioner, 
shows  to  the  court  that  on  October  U,  190S, 
the  plaintiff  herein  filed  her  suit  fbr'dlvorce 
from  your  petitioner,  and  that  a  decree  of 
divorce  was  granted  <m  October  21,  190S,  by 
the  Honorable  Josepb  A.  GUI,  judge,  presid- 
ing, divorcing  the  plaintiff  in  said  case  from 
your  petitioner,  and  awarding  to  the  plain- 
tiff herein  $1B0  per  month  alimony  and  the 
custody  of  two  minor  children,  Roviand 
Stanfield  and  Cecil  Stanfield,  and  decreeing 
that  your  petitioner  should  pay  $30  per 
month  board  for  the  said  minor  children 
and  their  expenses. 

"(2)  Your  petitioner  stateB  the  fact  to  be 
that  In  accordance  with  said  decree  of  this 
court,  he  regularly  and  consecutively  there- 
after complied  with  the  decree  of  said  court 
in  all  matters,  and  made  all  payments  there- 
under until  June  1, 1906,  the  last  payment  of 
alimony  having  been  made  cm  about  May  1, 
1906,  for  the  month  of  May,  being  payment 
up  to  June  1,  1906,  at  which  time  your  peti- 
tioner refused  to  pay  further  alimony,  but 
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since  Bald  date  yoar  petitioner  bas  regularly 
paid  the  board  of  said  children  and  all  their 
expenses,  as  provided  la  said  decree. 

"(3)  That  on  May  29,  1906,  your  petitioner 
filed  bis  motion  in  this  case  to  vacate  and 
set  aside  said  order  for  the  payment  of  ali- 
mony, for  the  reason  ttiat  the  plaintiff,  by 
her  misconduct,  had  forfeited  her  right  to 
claim  alimony  In  any  amount  from  this  peti- 
tioner, and  rendered  it  absolutely  Impossible 
for  him  to  comply  with  said  order. 

"(4)  The  plaintiff,  contrary  to  the  order  of 
the  court  herein,  bas,  for  one  year  last  past, 
refused  to  allow  your  petitioner  to  see  his 
said  chlldfm,  and  stated  to  your  petitioner 
that  she  would  never  again  allow  him  to  see 
them.  That  since  said  statement  by  plaintiff 
herein  she  has  not  allowed  the  said  children 
to  even  speak  to  their  father,  although  dar- 
ing all  of  said  time  your  i>etitloner  bas  borae 
all  of  their  expenses  and  paid  board  for 
them,  as  provided  by  the  decree  herein. 

"(S)  That  plaintiff  bas  recently  communi- 
cated wltb  the  father  ot  petitioner,  and  told 
him  that  petitioner  would  not  famish  cloth- 
ing for  said  children,  and  that  they  had  noth- 
ing to  wear,  all  of  which  was  absolutely 
falsa  That  acting  upon  her  statements,  yoar 
petitioner's  fatber  proceeded  at  once  to  boy 
salts  of  clothli^  and  send  them  to  said 
children. 

"(6)  That  In  incurring  expenses  for  said 
children  for  which  petltlfmer  was  reqponslble 
plaintiff  bas  wOlfnlly  and  needlessly  been 
extravagant,  and  bas  Incurred  exorbitant 
and  onnecessary  expaues  to  mtSx  an  extent 
as  to  show  that  sbe  was  pnunpted  by  mal- 
ice, and  In  utter  disregard  of  any  attempt 
to  be  reasonable  or  fair  in  incurring  ex- 
penses. 

"(7)  That  tbe  said  Rowland  Stenfleld  is 
now  14  years  old,  and  CecU  Stanfleld  Is  11 
years  old,  and  both  are  tx^ 

"(8)  That  the  said  Rowland  and  Cecil 
Stanfleld,  since  the  decree  of  divorce  herein, 
have  been  staying  with  fbeir  grandmother. 
Mrs.  M.  A.  Hughe^  and  Emmet  Hughes, 
th^r  uncle,  in  the  town  of  Vlnlta,  Ind.  T.,  at 
which  place  the  idalntlff  resides  wben  ^e  la 
'  In  Vinite,  and  at  which  place  she  keeiHi  said 
minor  children,  and  to  whom  tbe  board  ot 
said  minor  children  Is  to  be  paid. 

"(0)  That  on  the  6th  day  of  Jane,  1005, 
your  petitioner,  at  tbe  Instance  and  request 
of  the  said  M.  A.  Hughes  and  the  said  Bmmet 
Hughes,  signed  a  note  with  tlie  said  Bmmet 
Hughes,  as  his  sarety  hereon,  -to  the  Inters 
.  national  Bank  &  Trust  Company  of  Ttnlta, 
Ind.  T.,  in  the  sum  of  $300,  wiUi  8  per  cent 
Interest,  the  said  M.  A  Hughes  guaranteeing 
to  your  petltimer  tbe  payment  of  said  not», 
and  tite  said  Bnunet  Hagh»  tbat  be  would 
pay  out  of  his  salary  as  cletk  In  the  post> 
office  each  month  of  said  note  until  the  same 
was  saUsfled,  all  of  wblCb  the  said  H.  A. 
Hugbea  and  the  said  Bmmet  Hughes  hare 
absolutely  failed  to  do,  and  that  yonr  peti- 
tioner bis  beea  compelled  to  pay  tbe  said 


note  and  interest  because  of  his  suretyship 
th»«on.  That  notwithstanding  this  fact, 
each  month  your  petitioner  has  regularly 
and  consecutively  paid  the  board  of  said 
minor  children  to  the  said  M.  A.  Hughes; 
the  same  being  the  arrangement  made  for 
the  care  and  attention  of  said  minor  Chil- 
dren by  their  motlier. 

"(10)  Tour  petitioner  alleges  the  facts  to 
be  that,  during  all  tbe  time  since  the  sep- 
aration of  plaintiff  and  your  petitioner  here- 
in, his  said  minor  Children  have  had  the 
privilege  of  going  to  the  Golden  Rule  and  the 
Jumbo  Mercantile  Company,  In  Vinite,  and 
purchasing  any  and  all  goods  necessary  for 
their  wdfare  and  comtort,  and  have  the 
same  charged  to  your  petitioner,  up  until  a 

very  recent  date,  to  wit,  tbe  day  of 

January,  1907,  at  which  date  your  petition- 
er mailed  to  the  said  Rowland  Stanfleld  a 
letter  with  reference  to  tbe  same,  a  c<w  of 
which  is  herewith  attadied,  and  marked  'Ex- 
hibit A.'  Tbat  since  the  date  of  said  letter 
your  petitioner  bas  not  bad  any  commonlca- 
tion  with  tint  said  two  children,  and  does  not 
know  whether  other  goods  have  been  pur- 
chased Cor  them  or  not 

"(11)  Tbat  at  all  times  prior  to  tbe  date 
plaintiff  made  tier  flireat  that  she  woald 
never  allow  said  diUdren  to  q;i«ak  to  yonr 
peUtlooer,  their  father,  i^aln.  Tb^  were 
loving  and  obedient  to  your  petitlon^t  dis- 
playing alEectlon  fOr  tbalx  father  to  a  very 
marked  extmt  That  dutlng  the  time  plain- 
tiff and  petltlmer  were  oeciqiylng  Ute  same 
house  prior  to  the  decree  berdn,  yoar  petl- 
tlonw  bad'  to  look  after  tbe  clothes  and 
wants  of  bis  two  children,  bnt  Qiat  the  plain- 
tiff promised  that  conditions  should  be  chang- 
ed, and  that  they  should  rec^ve  better  treat- 
meat  at  ber  hands  after  tbe  decree  of  di- 
vorce, in  all  of  which  she  bas  wholly  failed. 
Tbat  said  children  have  not  and  are  not 
cared  tor  as  she  agreed  to  do,  bnt  on  the  con- 
trary, she  bas  wholly  failed  to  care  for  them 
and  look  after  tbem  as  she  agreed  to  do, 
in  a  stipnlatltm  between  plaintiff  and  peti- 
tioner at  the  time  of  ttie  decree  In  this  case. 
That  if  said  children  remain  In  her  custody, 
it  will  be  impossible  for  your  petitioner  to 
properly  care  for  tbem  or  provide  for  tbem 
as  should  be  done,  and  that  plaintiff  being 
angered  and  embittered  as  she  is,  wIU  incur 
needless  and  unnecessary  eipeaaea  which  this 
petitioner  is  cuiable  to  bear.  Tbat  the  said 
plaintiff  is  not  a  fit  w  prtver  person  to  bave 
tbe  care  and  custody  of  the  said  two  chil- 
dren. Tour  petitioner  can  better  look  after 
and  care  tor  ihem,  and  tbat  it  is  for  tlie  best 
intOKBts  of  said  chlldroi  tbat  tbe  custody  be 
taken  fran  tbe  plaintiff  and  given  to  peti- 
tioner. 

"(12)  That  on  Hardi  22,  1906;  yonr  peti- 
tioner was  married  in  the  dty  of  BCunphla, 
l^m.,  to  Miss  Mary  Louise  Smith,  and  sotm 
returned  to  Vlnita  to  live  ther&  Tlut  the 
plaintiff  herein,  although  your  petitioner 
was  regularly  paying  her  9100  month 
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In  advanoe  u  BlIiiKmy,  and  In  all  other 
things  dlrectlr  complTlng  with  the  order  of 
the  court  tereln  aa  to  all  things  and  mat- 
ters therein  contained,  began  at  once  a  sys- 
tem of  conduct  intended  to  cause  tronUe  be- 
tween yoar  petitioner  and  his  wife,  relent- 
leaaly  and  perslstoitly  continuing,  by  all 
means  poetible,  to  harass  petitl<mer's  wife, 
until  finally  her  nervooa  system  gave  way 
and  abB  became  a  mratal  and  nervous  wiecik, 
doe  sol^  to  the  conduct  of  the  i^alnttt^ 
resulting  in  a  prolonged  and  sotIous  qtell 
of  slAness,  by  which  she  was  confined  to  her 
bed  for  nearly  60  days,  esidangerlng  the  life 
of  petltlimer'B  wife,  from  which  she  has  not 
recovered,  i^  indeed,  she  ever'  will  recover, 
resulting  in  the  separati<m  of  petitioner  and 
his  wife,  and  the  expenditure  of  a  great 
amonnt  of  money  necessary  to  properly  care 
fbr  her,  all  of  which  was  the  direct  result  of 
misconduct  of  plaintiff,  and  which  rendered 
It  absolutely  impossible  tor  this  petitioner  to 
longer  continue  to  pay  any  amount  of  ali- 
mony whatsoever,  at  which  time  yonr  peti- 
tioner filed  his  motion  to  vacate  said  order. 

"(18)  That  until  plaintiff  had  succeeded  by 
her  conduct  In  dethroning  the  reasoning  of 
petitioner's  wife,  she  was  kind,  gentle,  and 
attentive  to  petiti<Hier  In  every  way,  giving 
to  petltimer  more  attrition,  love,  and  fidelity 
in  one  week  than  petitlonor  rec^ved  from 
plaintiff  in  nearly  17  years  of  married  llf& 

**(14)  niat  as  a  direct  result  ot  the  mtscon- 
dnct  of  plaintiff,  your  petitioner  has  been 
humiliated,  and  suffered  untold  mental  anx- 
iety, misery,  and  agony,  resulting  at  one 
time  In  the  loss  of  25  pounds  of  weight  in  12 
daya 

"(UO  That  the  plaintiff  has.  since  the  de- 
cree divorce  herein  granted,  intentionally 
interfered  vrlth  the  business  of  petitioner, 
ther^  causing  petitioner  loss  of  property. 

"(IQ  That  during  all  the  time,  from  the 
marriage  of  plaintiff  and  petitioner,  until 
the  decree  of  divorce  was  granted  herein, 
plaintiff  was  extravagant  and  wasteful  to 
an  uDvrarranted  degree,  and  did  not,  in  any 
particular,  assist  or  contribute  to  the  main- 
tenance of  the  household,  but  on  the  contrary, 
expended  all,  and  more  than,  your  petitioner 
was  able  to  make,  and  necessitated  your  peti- 
tioner's continaally  borrowing  mon^  and 
fceqibig  In  debt,  during  all  of  which  time 
plaintiff  never  contributed  one  dollar  to  the 
honsdiold  eipenses;  that  die  had  property 
of  her  own  in  the  state  <a  Missouri  during 
all  of  this  tlme^  but  permitted  her  mother 
to  use  and  occupy  same  wlthont  charge ;  that 
plaintiff  has  never  at  any  time  contributed 
or  assisted  yonr  petitioner  to  acquire  or  ac- 
cnmnlate  any  property  of  any  kind  or  charac- 
ter whatsoever. 

"Wberefore,  the  premises  considered,  your 
petitioner  pnyn  tliat  the  custody  of  said 
minor  children,  Rowland  and  Cecil  Stanfleld, 
be  taken  from  the  plaintiff  and  given  to  the 
petitioner,  and  that  this  petitioner  be  dis- 
charged from  paying  to  the  plaintiff  herein 
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alimony  In  any  amonnt  whatever,  and  for 
such  otiier  proper  and  farther  orders  as  to 
the  court  may  seem  meet  and  equitable  in 
the  premise^  and  yonr  petitioner  will  ever 
pray." 

To  this  plaintiff  filed  her  req>onse,  in  which 
she  challenged  the  suiBciaicy  of  the  showing 
made  by  the  defendant  to  put  her  upon  de- 
fiense,  denied  genwally  and  specifically  the 
averments  upon  which  be  relied  for  relief, 
and  set  out  specifically  the  following  aver^ 
mmts:  "She  denies  that  petitioner  is  the 
proper  person  to  have  the  custody  of  said 
children,  and  she  says  it  would  be  to  their 
detriment  to  torn  them  otbx  to  him.  She 
alleges  that  she  is  reliably  Informed,  and 
she  believes,  that  If  petitioner  obtains  cus- 
tody of  said  children,  he  will  turn  them  over 
to  his  father,  who  now  resides  In  Ulssourl. 
She  says  that  said  pelltlonw's  tether  is  an 
excellent  man,  and  well  aUe  to  provide  for 
said  children,  but  that  he  is  a  man  advanced 
In  years,  and  has  married.  In  the  last  year, 
a  young  woman,  and  It  Is  doubtful  whether 
or  not  these  chlldrmi  could  get  along  at  the 
home  of  the  said  grandfather.  She  believes 
that  the  only  object  In  petitioner  wanting 
his  father  to  have  said  children  is  so  that 
he  will  look  after  their  wants  and  necessities, 
and  will  buy  them  what  they  need,  and  thus 
take  this  much  burden  off  of  petltlraira.  She 
alleges  the  facts  to  be  that  no  grounds  have 
arisen,  since  the  granting  of  the  decree  here- 
in awarding  lier  the  said  children,  which 
would  Justify  the  court  In  changing  the  cus- 
tody oi  the  said  diildren.  She  alleges  that 
the  petitioner  is  an  immoral  man,  and  not 
fit  to  have  the  raising  of  children;  that  the  wo- 
man whom  he  alleges  he  married  Is  not  a  wo- 
man of  good  habits,  and  that  she  and  petition- 
er quarreled  frequently  while  they  resided  in 
Yinlta,  and  their  acts  became  highly  disrepu- 
table, and  it  would  be  unwise  and  unjust  to 
allow  petitioner  to  try  to  raise  said  children 
and  have  flieir  care  and  custody.  She  al- 
leges that  said  children  reside  with  her.  at 
her  mother's  home  In  Vinita.  Thc^  are  well 
housed  and  ted,  and  sent  to  school  regularly, 
and  are  surrounded  wholesome  moral  in- 
fluences, and  are  clothed  as  well  as  the  cloth- 
ing which  petitioner  furnishes  them  will  per- 
mit; that  their  affections  and  ties*  both  for 
their  mother  and  their  grandmotbo:,  are  very 
strong,  and  it  would  be  Injurious  to  Oiem, 
at  their  age,  to  sevdr  them  from  these  ties; 
that  they  are  fully  satisfied  with  tiielr  pres- 
ent condition,  and  as  Rowland  Is  at  the  age 
to  choose  whom  be  desires  to  have  for  his 
guardian.  It  would  be  only  Just  to  him  to 
coDSoIt  his  wishes  before  any  change  of  his 
custody  Is  mad&  This  respondent  states,  fur- 
ther, that  she  has  very  little  property,  and 
no  income  worth  q»eaklng  of,  exc^t  the 
alimony  from  petitioner;  tlut  she  is  almost 
wholly  dependent  upon  it,  and  she  believes  it 
not  more  tiian  fair  and  Just  to  her  that  the 
court  order  petlttmer  to  pay  his  alimony  In 
arrears  before  be  be  allowed  to  ask  for  a  r» 
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lease,  or  even  reduction  of  the  same.  She 
states  tliat  at  the  time  she  was  divorced  from 
petltloaer  he  was  United  States  attorney  for 
the  Northern  District  of  the  Indian  Terri- 
tory, with  a  salary  of  $4,000  per  year;  that 
he  still  holds  that  office,  and,  besides,  he  owns 
the  greater  part  of  the  oU  Interests  In  400 
acres  of  valuable  oil  lands  In  the  Cherokee 
Nation,  ind.  T.,  which  Is  set  out  In  respond- 
ent's petition,  filed  in  October,  1906,  asking 
for  a  segregation  of  the  same  to  pay  alimony 
In  arrears.  And  she  alleges  that  it  Is  within 
the  capacity  and  ability  of  petitioner  to  per- 
form the  orders  of  the  court  In  regard  to  ali- 
mony and  the  maintenance  of  his  said  chil- 
dren." 

The  showing  of  both  parties  Is  verified  by 
their  affidavits.  At  the  time  the  same  was 
set  for  trial  the  hearing  was  continued  over 
a  day,  at  the  Instance  of  the  plaintiff,  and 
In  the  meantime  It  is  shown  that  she  took  the 
children  and  departed  from  the  Jurisdiction 
of  the  court  with  them,  being  represented  at 
the  hearing  by  her  attorneys.  The  court  on 
the  hearing  entered  a  Judgment  setting  aside 
and  rescinding  its  former  Judgment,  and 
awarding  to  the  defendant  the  custody  of  the 
children  without  the  reservation  of  any  right 
to  see  or  visit  them  in  plaintiff,  and  reliev- 
ing him  of  the  payment  of  any  alimony  what- 
ever, either  that  which  had  accrued,  or  which 
would  accrue,  under  Its  former  Judgment,  but 
providing  that,  if  pialntitT  appeared  in  court 
with  the  children  on  a  proper  showing,  it 
would  make  a  further  order  respecting  ali- 
mony, and,  upon  her  failure  to  so  appear  with 
the  children  within  five  days  thereafter,  that 
she  should  be  subject  to  be  attached  as  for 
contempt  of  court  From  this  Judgment  ap- 
peal was  taken  to  the  United  States  Court 
of  Appeals  of  the  Indian  Territory,  and  the 
same  Is  now  before  us  for  our  consideration, 
by  virtue  of  the  succession  of  this  court  un- 
der the  terms  of  the  enabling  act  (Act  June 

16, 1006,  c  aaao,  34  stat  mi). 

George  B.  McCulIocb,  for  appellant  Wm. 
P.  Thompson,  for  appellee. 

DUNN,  J.  (after  stating  the  facts  as  above). 
The  exertions  taken  to  this  Judgment  by 
the  appellant  cover  substantially  the  follow- 
ing grounds :  First,  that  the  trial  court  erred 
In  awarding  to  appellee  herein,  upon  his  peti- 
tion and  evidence,  the  care  and  custody  of  the 
two  minor  children;  second,  that  the  court 
erred  In  rendering  Judgment  relieving  defend- 
ant from  all  obligations  to  pay  alimony ; 
third,  that  the  court  erred  in  holding  plaln- 
tltC  In  contempt  by  reason  of  her  absenting 
herself  with  the  children  from  its  Jurisdic- 
tion. Generally  speaking,  the  objections  tali- 
en  by  the  plaintiff  to  this  Judgment  are  that 
the  court  was  not  authorized,  by  the  plead- 
ing or  evidence,  to  set  aside  the  decree  that 
had  b€M>n  rendered  In  the  case,  nor  was  It  au- 
tbwlzed  to  punish,  as  It  did,  plaintiff  for 
contempt.  These  two  general  subdivisions 
in  our  Judgment  will  cover  the  objectloua 


taken  to  this  Judgment  From  the  defend- 
ant's pleading  It  will  be  noticed  that  he  com- 
plains of  the  conduct  of  his  former  wife, 
averring  that  she  had  denied  him  the  right 
to  see  bis  children,  had  informed  his  father 
that  defendant  would  not  fumleb  them  with 
clothing,  was  Incurring  expenses,  willfully 
and  needlessly,  for  the  said  children;  that 
she  had  made  their  and  her  own  home  with 
her  mother,  who  with  her  brother  had  re- 
fused to  pay  a  note  that  they  induced  him  to 
make  with  them  In  the  sum  of  $300;  that 
the  mother  was  not  a  fit  person  to  properly 
care  for  the  said  children ;  that  on  March 
22,  1906,  defendant  was  married  to  Miss 
Mary  Louise  Smith  at  the  city  of  Memphis, 
Tenn. ;  and  that  plaintiff  bad  caused  trouble 
between  defendant  and  his  new  wife,-  which 
had  made  his  wife  sick  and  dethroned  her  rea- 
son, and  as  a  direct  result  of  her  miscon- 
duct, defendant  had  been  humiliated  and 
suffered  misery,  and  as  a  result  at  one  time 
lost  25  pounds  of  weight  in  12  days;  that 
since  the  decree  of  divorce  she  had  intention- 
ally Interfered  with  the  business  of  defend- 
ant, thereby  causing  him  loss  of  property. 

On  the  hearing  of  the  case  to  support  his 
claim  to  the  care  and  custody  of  the  children 
as  against  his  wife,  and  on  which  reliance 
Is  placed  to  set  aside  the  former  decree 
granting  their  care  and  custody  to  the  plain- 
tiff, he  sought  to  show  three  things:  That 
his  wife  refused  to  permit  him  to  see  them 
or  visit  them,  in  accordance  with  the  terms 
of  the  decree,  that  she  refused  to  permit 
them  to  visit  him,  and  that  she  had  not  sup- 
plied them  with  a  home  sultahle  to  their 
needS;  In  support  of  the  first  proposition  he 
testifies  that  he  had  permitted  plaintiff  to 
keep  a  cow  which  belonged  to  him,  and  that, 
on  its  getting  out  on  one  occasion,  and  on  bis 
requesting  plaintiff  to  have  a  man  secure  It, 
for  which  he  would  pay,  she  flew  Into  a  rage 
and  became  abusive  of  him,  and  stated  that 
neither  of  the  children  would  see  him  again, 
or  have  anything  to  do  with  him,  and  that 
since  that  time  she  had  not  allowed  the 
children  to  speak  to  him  or  had  he  been  al- 
lowed to  see  them.  He  does  not  testify  that 
prior  to  that  time  he  bad  made  any  effort  to 
see  them,  nor  that  since  that  time  be  had 
made  any  effort  to  see  them  further  than 
will  be  presently  noticed.  The  decree  gave 
him  the  right  to  visit  the  children  at  such 
reasonable  times  as  would  be  agreeable  to 
the  plaintiff,  and  to  have  the  children  visit 
him.  On  this  it  seems  to  us,  If  be  desired  a 
change  of  the  custody  of  these  children  be- 
cause of  his  being  denied  the  right  of  visiting 
them,  he  certainly  ought  to  show  the  time, 
or  times,  when  he  had  made  an  effort  to 
visit  them  which  was  unsuccessful  through 
the  fault  of  plaintiff.  In  the  absence  of  Buch 
showing  of  fact,  no  Judgment  denying  the 
mother  their  possession  for  this  reason  could 
bo  sustained;  neither  does  he  show  In  any 
particular  wherein  these  dilldren  were  de- 
nied the  right  or  privilege  of  visiting  hinu 
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It  is  tme  that  be  reads  in  evidence  a  letter, 
whicb  he  wrote  to  his  oldest  son  some  15 
months  after  the  divorce  was  granted,  in 
which  he  asked  him  to  bring  his  younger 
trother  and  come  and  see  htm,  and  this 
stands  alone  up  to  that  time  as  the  sole  and 
only  invitation  In  this  record  of  this  father 
to  his  sons  to  visit  him.  Thereafter,  and  be- 
tween the  time  of  the  writing  of  that  letter 
and  the  giving  of  his  evidence,  a  period  of  a 
little  over  a  fnonth,  he  had  a  conversation 
with  this  same  son,  in  which  he  testified  that 
be  (the  son)  was  apparently  offish;  that  he 
asked  him  If  he  was  mad  at  his  father,  to 
VFhlch  the  boy  replied  that  he  was.  He  then 
asked  him  what  he  was  mad  at  him  for,  and 
he  answered  that  It  was  due  to  the  manner 
In  which  he  had  treated  his  mother.  He 
then  asked  him  if  he  would  come  down  and 
see  him  on  the  morrow,  and  bring  his  young- 
er brother  wltli  blm,  which  be  agreed  to  do, 
but  did  not;  that  prior  to  this  he  had  dis- 
played affection  for  his  father.  It  will  be 
noted  that  the  mother  is  In  no  way  whatever 
connected  with  this  testimony  or  conduct  of 
this  child,  or  these  children.  This  conversa- 
tion took  place  probably  In  January  or  Feb- 
ruary. 1907.  Bnt  the  mother  cannot  be  held 
responsible  for  this  feeling,  with  no  evidence 
whatever  connecting  her  with  It  From  his 
oven  evidence  the  condition  seems  to  have 
been  brooght  about  by  hie,  and  not  the 
mother's  conduct  He  states  he  never  ap- 
plied to  the  court  in  order  to  enforce  either 
the  right  to  visit  or  otherwise  see  the  chil- 
dren. 

Nor  can  we  consent  that  the  evidence  In 
this  case  shows  that  the  mother  has  not  giv- 
en the  children  a  good  home.  She  lived  with 
her  mother,  Mrs.  Hughes,  who  defendant 
says  l8  a  very  excellent  moral  woman,  and 
who  had  formerly  lived  at  defendant's  house, 
and  who  he  states  had  looked  after  his 
own,  and  the  wearing  apparel  of  the  children 
while  there.  When  asked  as  to  whether  or 
not  the  children  had  a  good  hwae,  he  testi- 
fied: "I  have  no  knowledge,  for  the  reason 
that  I  am  not  permitted  to  see  them,  have 
stayed  away  at  the  special  Instance  and  re- 
quest of  the  mother  of  these  children." 
Hence  there  is  no  evidence  that  the  borne 
provided  by  the  mother  for  the  children  Is 
not  such  as  it  should  be.  The  defendant 
himself  testifies  that  he  desires  to  have  the 
children  awarded  to  him,  not  that  he  has 
any  home  to  which  he  can  take  them,  as  he 
and  his  second  wife  have  separated,  but  that 
be  desired  to  send  them  to  a  farm  in  Mis- 
souri to  be  kept  by  his  aged  father  and  his 
(the  father's)  recently  married  wife.  Cer- 
tainly It  occurs  to  us,  from  a  close  reading  of 
this  evidence,  that  there  is  no  testimony 
whatever  to  support  either  of  the  proposi- 
tions that  the  father  could  not  have  seen 
these  children  had  he  really  desired  to  do  so, 
or  that  they  would  not  have  been  permitted 
to  TMt  him  bad  he  really  manifested  an 
eunest  desire  to  have  them  do  so,  or  that 


they  were  not  supplied  with  a  good  home  un- 
der the  provisions  made  for  them  by  their 
mother.  He  testifies  to  a  number  of  general 
conclnslons  In  reference  to  tbe  children  and 
the  home  provided  by  the  mother.  He  sup- 
ports his  second  motion  by  the  affidavits  of 
a  number  of  people,  who  swear  to  the  con- 
clusion that  the  mother  is  Incompetent  to 
have  tbe  care,  custody,  and  control  of  the 
children,  and  that  the  best  Interests  of  the 
children  require  that  their  custody  and  con- 
trol be  given  to  their  father,  and  other  con- 
clusions of  similar  character,  but  no  facts 
are  stated,  nor  Is  it  shown,  that  these  wit- 
nesses could  not  have  been  procured  to  tes- 
tify on  the  hearing  of  the  cause  had  they 
been  desired.  It  Is  a  rule  laid  down  by  prae- 
ticaliy  all  of  the  courts  that,  where  there 
has  been  no  change  In  the  condition  of  af- 
fairs from  what  they  were  at  the  time  of 
the  rendition  of  the  decree  making  the  award 
of  the  ^Idren,  a  court  will  not  arbitrarily 
take  them  from  one  parent  or  from  one 
guardian,  and  deliver  them  into  the  hands  of 
another  parent  or  guardian.  Especially  will 
this  be  true  where  no  material  facts  are  dis- 
closed, at  the  time  the  application  is  made, 
which  were  unknown,  or  which  could  not 
have  been  readily  ascertained,  at  the  time 
the  decree  was  rendered.  Such  appears  to  be 
the  general  rule  applicable  In  such  cases,  and 
Is  thus  stated:  "A  modification  of  the  decree 
awarding  custody  of  the  children  will  not  be 
made  unless  It  be  shown  that  the  circumstan- 
ces of  the  parties  have  changed,  or  unless 
material  facts  are  disclosed  which,  at  the 
time  the  decree  was  rendered,  were  unknown 
and  could  not  have  been  ascertained  with 
reasonable  diligence."  14  Cyc  p.  811.  The 
reason  for  such  a  ruling  is  apparent  on  Its 
face.  If  the  decree  Is  not  In  accordance  with 
good  conscience  and  equity  and  the  best  In- 
terests of  the  child  when  made,  then  applica- 
tion should  be  made  for  Its  review  at  the 
time  In  the  court  where  taken;  and.  on  Its 
refusal  to  reverse  Its  decree,  then  appeal 
should  be  resorted  to,  but  an  application  at 
a  subsequent  term  of  the  same  or  another 
court  for  the  modlfleation  of  tbe  decree  can- 
not be  used  to  take  the  place  of  an  appeal. 
Cole  V.  Cole,  142  III.  19,  31  N.  E.  109.  19  L. 
R.  A.  811,  34  Am.  St.  Rep.  56;  Daugherty  v. 
Daugherty,  71  111.  App.  301;  Warren  v.  War- 
ren, 101  111.  App.  308. 

It  appears  that  on  February  13,  1907,  the 
day  to  which  this  cause  had  beeu  adjourned, 
the  plaintiff  was  unable  or  did  not  attend 
the  court,  whereupon  the  court  adjourned  un- 
til the  following  morning  at  9 :30  o'clock,  for 
the  purpose  of  allowing  plaintiff  to  attend, 
and  give  her  testimony.  At  the  time  to 
which  the  court  was  adjourned  attorneys  for 
plaintiff  appeared,  and  advised  the  conrt 
that  the  plaintiff  had  taken  tbe  two  children 
and  left  the  jurisdiction  of  tbe  conrt,  and 
that  they  were  not  advised  as  to  her  Inten- 
tion about  testifying  in  the  case,  whereupon 
tbe  court  rendered  Its  Judgment,  basing  it 
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"upon  the  evidence,  heretofon  snbmltted  np- 
oa  the  part  of  plaintiff  and  defendant,  upon 
the  motion  of  the  defendant  for  custody  of 
the  chUdroi  and  modification  of  the  order  ae 
to  alimcmy,  and  uptm  the  reeponae  of  plain- 
tiff, and  the  default  of  the  plaintiff  In  fall- 
ing further  to  appear  at  the  time  eet  tta  the 
giving  of  her  testUntmr  and  her  r^rted 
flX^t  wltSi  said  diUdren."  Now,  under  the 
exceptloni  taken,  the  question  arises,  Would 
the  court  vnHev  these  facts  be  exercising  a 
reasonable  judicial  discretion  in  punishing 
the  plaintiff  for  her  contonpt;  If  such  It 
wer^  1^  taking  from  her  the  custody  of 
these  cddldren  and  placing  It  wlUi  tiie  fa- 
ther? In  our  Judgment  It  would  not  In 
the  first  place,  the  decree  which  Is  modified 
made  no  specific  requirement  that  the  plain- 
tiff should  ke^  the  chlldr«i  within  the  Ju- 
risdiction of  the  court,  nor  that  she  should 
remain  there  hereof,  so  that  by  her  absent- 
ing herself  with  the  chlldrrai  she  violated 
none  of  the  specific  terms  thereof,  and  no 
citation  oC  any  kind  had  been  served  tm  ber. 
There  was  no  evidence  showing  that  any 
controlling  condition,  which  existed  at  the 
time  the  same  was  entered  entitling  her  to 
the  custody  of  the  children,  had  become 
changed  or  modified  by  her  subsequent  con- 
duct, and  where  there  is  no  snbstanttal  rea- 
son affectliv  the  best  interests  and  the  wel- 
fare of  the  diildren  for  the  changa  Certain- 
ly a  court  cannot  arbitrarily  make  It  to 
punish  their  cnstodlan  for  either  directly  or 
Impliedly  violating  Its  orders.  The  custody 
of  the  child  ought  not  to  be  made  the  medi- 
um through  which  Its  parent  Is  punished. 
Its  welfare  ought  to  be,  and  Is,  of  paramount 
Importance.  The  conduct  of  Its  parmt  to- 
wards tile  court  oi^t  to  be  considered  as  of 
absolutely  no  weight  ta  the  determination  by 
that  court  tai  whom  It  shall  place  the  custody 
of  the  chUd.  The  defendant  Ita  his  testi- 
mony specifically  confesses  that  he  has  no 
home  to  which  he  may  take  these  children, 
and  testifies  that  It  is  his  deliberate  purprae, 
on  getting  custody  of  them,  to  remove  them 
from  the  Jurisdiction  of  the  court  and  to 
keep  them  at  bis  father's  home  In  the  state 
of  Missouri.  Under  these  drcnmstanoee  In 
our  Judgment  there  Is  nothing  for  this  court 
to  do  but  to  set  aside  that  portion  of  the 
modified  or  new  decree. 

On  the  question  of  whether  or  not  it  was 
the  duty  or  was  within  the  power  of  the 
court  to  relieve  the  defendant  of  the  pay- 
ment of  alimony  decreed  plaintlfF,  we  will 
say  that  the  same  rule  obtains  as  is  noted 
above.  In  the  absence  of  a  showing  of  a 
change  of  the  financial  condition  of  the 
party  charged,  or  the  remarriage,  or  some 
other  similar  and  controlling  circumstances 
occnrring  in  the  life  of  the  party  benefited, 
','ue  decree  allowing  alimony  ought  not  be 
rescinded  or  annulled.  After  the  divorce  the 
parties  go  into  the  world  as  strangers  to 
each  other,  and  generally  even  the  adultery 
of  the  wife,  except  possible  under  q>eclal 


conditions  not  Involved  In  this  case,  will  not 
relieve  the  husband  of  the  payment  of  ali- 
mony In  accordance  vritb  the  decree.  Eeeser 
on  ICarrlage  and  Divorce,  |  820;  Oole  t. 
Ciole,  8S  111.  App.  644.  Be^  also.  Cole  t.  Gole^ 
142  ni.  19,  81  M.  n.  108,  18  L.  &  A.  811.  84 
A^L  St  Rep.  66 ;  14  Cyc.  p.  788. 
y^or  generally  had  the  court  Jurisdiction,  \ 
In  the  absence  ot  fraud  or  mistake,  to  change 
or  modi^  the  alimony  decreed  for  the  ag- 
gression of  the  husbandi,  whlcti  Is  adjudged 
to  the  wife  In  accordance  with  an  agreement 
(tf  the  parties  mtered  Into  previous  to  such 
decree;  Law  v.  Law.  64  Ohio  Bt  809,  60  N. 
B.  660 ;  Henderson  v.  Henderson,  87  Or.  141, 
60  Paa  697,  61  Pae.  ISe;  48  U  R.  A.  706.  82 
Am.  St  Rep.  741;  Storey  v.  Storey,  12B  III. 
608.  16  N.  il.  829,  1  L.  R.  A.  820,  8  Am.  St 
Bepb  417.  V  It  will  be  observed  that  the  con- 
tract oitOTed  Into  and  the  decree  cmtalned  the 
provtsUtt  that  the  defendant  shall  pay  to  the 
phUntlfl  as  alimony  $100  per  month  until 
such  time  as  she  shall  ronarry,  and  that  in 
addition  tiiereto  that  be  shall  bear  the  ex- 
pense Incident  to  any  sickness,  if  any  ^ould 
arise ;  "that  hi  the  event  of  accumulation  of 
greats  wealth  ot  property  Interest  upon  the 
part  ot  the  defendant  herein,  the  said  sum 
of  alimony  herein  provided  may  be  Increased 
by  the  court  in  keeping  with  the  financial 
oondltlmi  of  the  defteidant  provided  the 
plaintiff  ronaln  single  and  unmarried.**  The 
plaintiff  has  rranalned  single  and  unmarried, 
but  the  d^endant  contends  that  It  was  hia 
understanding,  at  the  time  the  contract  was 
entered  Into,  that  she  was  to  become  married 
shortly  after  her  divorce,  and  that  by  her 
falling  to  do  80  he  was  entitled  to  have  the 
decree  modified  and  her  denied  alimony. 
When  asked  as  to  what  the  nnderstanding 
was  In  reference  to  the  time  the  alimony  was 
to  continue,  be  said,  **Hy  recollection  is  that 
there  was  no  specified  length  of  time,  fur- 
ther than  that  she  was  gotaig  to  be  married," 
and  that  the  $150  a  month  was  to  last  until 
that  time,  but  that  he  understood  that  abe 
would  marry  not  later  than  six  montbs,  and 
that  it  was  not  written  in  the  ocmtract  to 
save  platntlfit  from  humiUatlon.  At  the  time 
of  the  hearing,  he  still  occupied  the  position 
of  United  States  attorney  for  the  Northern 
District  of  Indian  Territory,  and  was  con- 
tinuing to  draw  bis  salary  of  $4,000  per 
year,  and  in  our  Judgment  neither  the  facta 
testified  to  nor  the  power  of  the  court  to 
punish  the  plaintiff  for  contempt  Justlfled, 
or  warranted  the  setting  aside  of  the  decree 
made  upon  the  contract  granting  plalnttfT 
alimony. 

The  cause  is  accordingly  reversed  and  re- 
manded to  the  district  court  of  Craig  county, 
with  instructions  to  set  aside  the  decree  of 
the  court  modifying  the  decree  rendered  In 
the  divorce  soit  between  these  parties,  re- 
instate said  decree,  and  take  such  further 
action  In  the  premises,  in  accordance  wltti 
this  opinion,  as  the  facta  at  this  time  war^ 
rant    AU  Justices  concurring. 
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(So^twne  Gout  of  Oklfthoma.   Nor.  11,  1906.) 

L  Apfbax  aud  Buob  ^  671*)— iRBtnTionin 
Bmkibd. 

A  tmucript  of  the  reconl  which  falli  to 
contain  m  copy  of  the  Jnctement  or  final  order 
of  Oie  trial  conrt  frmn  which  the  appeal  Is  tak- 
m  pments  no  qoMtlon  to  thli  coart  (or  review. 

[Eld.  Note.--For  other  caeea,  see  Appeal  and 
Bixor.  Cent.  Dig.  {  2867 ;  Dec  Dig.  |  671.*] 

S.  Apfkix  and  Eebob  (I  6B6*)  —  Beoosd  — 

JuDGUBRT  Below. 

Where  the  record  eontaiu  no  final  Jndg- 
■mt  of  tiie  trial  coart,  a  statement  h7  the  trial 
jadge  in  bia  certificate  to  the  bill  of  exceptions 
that  a  Jadrment  was  rendered  is  intnffldent  to 
■bow  anj  final  judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  I  635.*] 

(Syllabos  hj  the  CoorL) 

Enof  from  the  United  States  Court  for  the 
Western  District  of  the  Indian  Territory  at 
Muskogee ;  before  JTostlce  Wm.  R.  Lawrence. 

Application  of  Susie  Ford  for  the  removal 
of  Jackson  Mcintosh,  guardian  of  Samuel  M. 
Mcintosh,  and  another.  From  an  order  re- 
turning  the  children  to  the  custody  of  the 
plaintiff  and  retaining  defendant  afl  guard- 
Ian,  plalntUf  brings  «rror.  Diamlsaed. 

On  t]i»  7th  of  March.  1906.  defendant  In 
error,  defoidant  below,  filed  fata  petition  In 
the  United  States  court  for  the  Western  dis- 
trict of  the  Indian  Territory  at  Muskogee 
fbr  aivolntment  as  gnardlan  of  his  two  minor 
dilldren,  Nancy  Mcintosh  and  Samuel  M. 
Mcintosh,  and  he  was  thereapon  anwlnted 
sDcb  gnardlan.  and  letters  of  guardianship 
were  Issued  to  him.  On  the  SOth  day  of 
April.  1906,  Susie  Ford,  plalntlfl  In  error, 
plaintiff  below,  mother  ct  said  minors,  filed 
her  peUtlfMi  In  said  court,  asking  for  the  re- 
moral  of  fiefdndant  In  orror  fts  guardian  of 
said  dilIdr«L  She  alleged  numerous  grounds 
fiDr  remoTal,  but  It  Is  not  necessary  to  repeat 
ttiem  here.  On  May  7,  1906^  the  court  refers 
red  fb9  case  to  the  probate  commissioner  to 
take  erldence  and  vevOtt  his  findlngi  of  fact 
and  condnslons  of  law  thereon.  The  probate 
oommlsslmm,  after  taking  the -evidence,  re- 
ported bis  findings  of  fact  and  conclusions  of 
law  In  ftiTor  of  plaintiff.  On  motlok  of  de- 
fendant the  probate  ccHnndssbnn^  report 
was  met  aside,  and  it  Is  stated  In  the  certifi- 
cate of  the  Judge  to  the  bill  of  nceptlons  fil- 
ed that  judgment  was  rendered  returning  the 
cnstody  of  the  Alldren  to  phUntlff,  but  om- 
ttaralng  defendant  as  guardian  of  the  proper- 
ty of  said  minors.  The  case  was  taken  by 
writ  of  error  to  the  United  States  Court  of 
Anieals  In  the  Indian  Territory,  where  the 
case  was  pending  at  the^  time  of  the  admit 
sum  of  the  state,  and  comes  to  this  court  for 
final  disposition  under  the  ifforlslons  of  the 
enabUng  act 

Watklns  &  Burllngame,  for  plaintiff  in  er- 
ror. W.  S.  Woltenberger,  for  defendant  In  er- 


HATES,  J.  (after  stating  the  fftcts  as 
above).  The  record  In  this  case  contains  no 
copy  of  the  judgment  rendered  In  the  trial 
court,  and  fails  to  disclose  that  any  judg- 
ment was  entoed.  That  the  record  must 
show  the  rokdltlon  and  «itry  In  the  lower 
conrt  of  the  judgment,  decree,  or  order  a[H 
pealed  from  is  Jurisdictional,  and,  where  the 
record  fails  to  contain  a  copy  of  the  final 
Judgment  or  order  of  the  lower  court  from 
which  appeal  Is  taken,  the  appeal  should  be 
dismissed.  Oardenblre  v.  Bnrdlck,  7  Okl. 
212,  64  Pac.  488;  Sproat  v.  Durland.  7  Okl. 
230,  54  Pac.  458;  2  Cyc.  1029,  and  authorities 
there  cited.  The  certificate  of  the  judge  to 
the  bill  of  exertions  redtee  that  the  motion 
of  defendant  to  set  aside  the  report  of  the 
probate  commissioner  was  sustained,  and  that 
an  order  continuing  the  defendant  as  guard- 
ian of  said  minors,  so  far  as  the  property  was 
concerned,  was  made  by  the  court  on  or  about 
the  let  day  of  August,  1906.  The  certificate 
to  the  bin  of  exceptions  containing  tilts  state- 
ment was  signed  on  September  80, 1906.  This 
statemfflit  In  the  certificate  to  the  bill  of  ex- 
cottons,  however,  is  Insufficient  to  supply 
the  defect  of  the  record  resulting  from  the 
failure  to  set  out  in  the  record  proper  the 
Judgment  or  order  appealed  from.  In  re  De 
Leon's  Estate  (Cal.)  85  Pac  800;  In  re  C.  B. 
Spencer,  61  Mo.  875 ;  Gray  v.  Bioger,  187  Ind. 
257,  86  N.  E.  209,  1109;  Clarke  v.  McDade, 
165  n.  8.  lea  17  Sup.  Ct.  284,  41  L.  Ed.  673. 

Since  the  record  In  this  case  presents  no 
order,  or  judgment  of  the  trial  court  for  re- 
view, we  decline  to  consider  and  pass  upon 
the  questions  ai^ed  in  plaintiff  in  error's 
brief,  and  It  Is  ordered  that  the  appeal  be 
dismissed  at  the  cost  of  plaintiff  In  error. 

WILLIAMS,  0.  J.,  and  DUNN.  TUBNBR. 
and  KANE,  JJ..  concur. 


HOLMES  V.  OFFIELD. 
(Supreme  Court  of  Oklahoma.   Nov.  18,  1908.) 

JtrencBS  or  rnm  Puos  (S  159*)— Apfbu^ 

CoNorrioNs. 

The  dlBtrict  court  of  the  territory  of  Okla- 
homa could  not  Impose  a  rule  reqairlog  a  party 
appealing  a  cause  from  the  Justice  of  the  peace 
court  to  said  court  to  deposit  with  the  clerk 
thereof  the  sum  of  $10.  or  any  other  sam,  to 
apply  on  costs  accmlng  in  said  court,  ccQdition- 
ed  that,  on  failure  to  comply  therewith,  the 
coart  may  enter  a  default  or  dismiss  said  ap- 
peal. Following  Goodwin  et  aL  v.  Bldcford 
(Okl.)  98  Pac.  694. 

[Ed.  Note.— For  other  cases,  see  JuBtlces  of 
the  Peae^  Dec  Dig.  1 159.*J 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Oklahoma 
County;  B.  F.  Burwell.  Judge. 

Action  by  Ethel  B.  Offleld  against  Fred 
Holmes.  Jndgmoit  for  plaintiff.  Defendant 
brings  error.   Beversed  and  remanded. 


*For  other  eaass  ••■ 
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On  the  15th  day  of  December,  A.  D.  1905, 
the  defendant  In  error,  Ethel  E.  Offleld,  as 
plaintiff,  commenced  her  action  In  replevin 
against  the  plaintiff  In  error,  Fred  Holmes, 
as  defendant,  before  W.  H.  Zwick.  a  justice 
of  the  peace  for  Oklahoma  City  township, 
Oklahoma  county,  Okl.      to  recover  certain 
goods  and  chattels.  Jteference  wUl  be  made 
to  the  parties  herein  as  they  appeared  la 
Bald  Justice  court   A  change  of  reane  was 
duly  taken  from  said  Justice  of  the  peace  to 
J.  J.  Beall,  a  Justice  of  the  peace  of  the  same 
township,  and  on  the  10th  day  of  January, 
A,  D.  1906,  said  cause  was  tried  before  him 
without  the  Intervention  of  a  jury,  and  Judg- 
ment rendered  In  favor  of  the  plahitlff  for 
the  return  of  the  property  replevlned,  and, 
In  case  of  the  nondelivery  of  the  same,  plain- 
tiff to  recover  the  sum  of  $60.30  as  the  value 
thereof,  and  $2S  as  damages,  and  also  her 
costs  In  the  action.  From  this  judgment  the 
defendant  appealed  to  the  district  coart  of 
said  county,  and  duly  executed  his  super- 
sedeas or  appeal  bond,  which  was  ai^roved 
on  January  12,  A,  D.  1906.   Thereafter,  on 
the  16th  day  of  February,  A.  D.  190%  the 
said  Justice  of  the  peace  transmitted  and 
filed  with  the  clerk  of  said  district  court  a 
transcript  of  the  proceedings  had  and  Judg- 
ment rendered  in  said  cause,  together  with 
the  supersedeas  bond,  with  bis  approval  In- 
dorsement thereon,  and  all  other  papers  in 
said  cause,  with  a  certificate  In  due  form  at- 
tached thereto.   On  the  4th  day  of  AprU,  A. 
D.  1906,  the  said  plaintiff  filed  in  the  district 
court  her  motion  to  dismiss  defendant's  ap- 
peal, for  the  reason  that  he  bad  failed  to 
make  a  d^xMslt  In  the  case  with  the  clerk 
ct  the  court  before  the  first  day  of  the  t&na, 
as  required  by  rule  of  said  court   On  the 
9th  day  of  April,  A.  D.  1906,  said  defendant 
paid  to  the  clerk  of  said  court  $10  to  apply 
on  the  coats  In  said  cause.   Afterwards,  on 
the  same  date,  the  motion  of  the  plaintiff 
came  on  for  hearing  before  the  court  At 
the  same  time  defendant  presented  in  his  be- 
half a  proper  affidavit  and  the  receipt  from 
the  clerk  of  the  court  for  said  d^Mslt,  show- 
ing that  the  necessary  deposit  of  costs  had 
theretofore  been  paid  to  the  deric  of  said 
conrt    Bale  19  of  said  court  Is  in  words 
and  figures  as  follows:    'In  appeal  cases 
which  under  the  statutes  stand  tar  trial 
at  a  term  of  court  the  appellant  dtall  be  re- 
quired to  deposit  with  the  clerk  the  sum  of 
$10,  and  the  appellee  the  sum  of  .  $6  on  the 
first  day  of  such  term,  to  apply  on  costs  ac- 
cruing in  the  district  court   For  failure  to 
comply  with  this  rule  the  court  may  ^ter 
either  a  default  or  an  order  dismissing  the 
appeal  or  cause."    On  the  same  date  the 
court  sustaining  the  motion  of  plaintiff, 
made  an  order  dismissing  said  aiqpeal;  the 
defendant  duly  saving  his  exceptions.  The 
defendant  was  allowed  time  by  the  court 
in  which  to  prepare  a  case-made  and  serve 


same  on  the  plaintiff,  same,  having  bera 
duly  presmted  fbr  settlement,  was  signed 
and  attested  Id  due  time,  and  filed  vitb.  the 
clerk  of  the  court  On  the  Sth  day  of  AprU, 
1907,  the  defendaat,  as  plaintifl  in  error, 
filed  In  the  Supreme  Court  of  the  territory  of 
Oklahoma  bis  petitloa  In  error,  with  said 
case-made  attached  thereto  as  a  part  thereof. 
This  cause  is  now  properly  before  this  conrt; 
said  defendant,  as  plaintiff  in  error,  seddng 
to  reverse  tbe  Jndgment  of  the  conrt  b^ow- 
In  dismissing  said  ai^Kal. 

H.  A.  Wilkinson  and  a  D.  WatUns,  fmr 
plaintiff  in  error.  Horton  4c  Melster,  for  de- 
fendant In  error. 

WILLIAMS,  O.  J.  (after  stating  tbe  teots 

as  above).  This  court  In  the  case  of  Qoodwln 
et  al.  V.  Blckford  (Okl.)  98  Pae.  649,  which 
followed  in  the  case  of  Nelson  v.  Lollar,  94 
Pac.  (Okl.)  176,  held  that  the  district  court 
of  the  territory  of  Oklahoma  had  no  power 
to  Impose  a  rule  requiring  that  a  party  ap- 
pealing a  cause  from  the  probate  court  to 
the  district  court  shall  deposit  with  the  clerk 
of  the  district  court  $5  ^or  costs  of  the  clerk, 
and  that  a  failure  to  do  so  within  20  days 
after  the  transcript  of  the  trial  court  is  de- 
posited with  the  clerk  of  the  district  court 
shall  be  ground  for  dismissal  of  the  appeal. 

The  rule  announced  In  that  case  would  be 
equally  ai^IIcable  to  appeals  from  justlcea 
of  the  peace.  This  cause  Is  therefore  revers- 
ed and  remanded,  with  Instructions  that  the 
order  of  the  district  court  in  dismissing  tbe 
appeal  be  set  aside,  and  the  same  be  rein- 
stated. All  the  Justices  concur. 


DEVAUI/r  et  al.  v.  MBECHANTS*  BXCH. 
CO. 

(Supreme  Court  of  Oklahoma.   Nov.  17,  1906.) 

1.  Afpeai.  ahd  Baxoa  D64*)— Oasb-Madb— 

Service. 

A  case-made  that  has  not  been  served,  as 
provided  by  statute  (Wilson's  Bev.  &  Ann.  St 
1908,  S  4741).  within  three  days  after  tbe  judg- 
ment or  order  appealed  from  w  entered  or  with- 
in the  extension  ot  time  allowed  hj  the  court  or 
Judge,  will  not  be  considered. 

[Ed.  Note. — For  other  eases,  see  Appeal  and 
Error,  Cent.  Dig.  |  2504 ;  Dec.  Dig.  |  364.*] 

2.  Appeal  akd  Ebbob  (|  545*)— Bicobd— Mo- 
tion TO  Vacate  Judoubnt. 

A  motion  to  vacate  and  set  aside  a  Judg- 
ment afid  the  order  ot  the  court  thereon  are  not 
parts  of  the  record,  unless  they  are  brought  in- 
to the  same  by  a  bill  of  exceptions  or  case-made. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Ceot.  Dig.  8  2416;  Dec.  Dig.  |  S45.*] 

(Syllabus  by  the  Goort) 

Error  from  District  Court.  Pottawatomie 
County;  B.  F.  Burwell,  Judge. 

Action  by  the  Merchants'  Exchange  Com- 
pany against  H.  C.  Devanlt  and  S.  J.  De- 
vault  Judgment  for  plaintiff,  and  defend- 
ants bring  error.  Dismissed. 
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T.  O.  Catllp,  for  plaintiffs  In  error.  B. 
B.  Blak^er,  for  defendant  In  error. 

HATES,  J.  Tbls  is  an  action  arising  on 
contract,  brought  originally  in  tbe  probate 
court  of  Pottawatomie  connty,  by  defendant 
In  error,  who  was  plaintiff  In  that  court 
From  a  Judgment  against  plaintiff  In  that 
court,  it  was  appealed  to  the  district  court  of 
Pottawatomie  county,  where  upon  default 
of  plaintiffs  in  error,  who  were  defendants 
In  that  court,  judgment  was  rendered  against 
them  on  the  Uth  day  of  October,  1904.  On 
the  &th  day  of  November,  1904,  plalntlfb  in 
error  filed  their  motion  to  set  aside  and  va- 
cate the  Judgment  of  the  district  court  of 
Pottawatomie  county  upon  several  grounds 
which  It  la  not  necessary  to  repeat  here. 
This  motl<m  was  on  the  18th  day  of  S^tem- 
bec,  1907.  orermled  by  the  court,  and  on  the 
same  day  idalntUb  in  error  were  allowed 
90  days  In  which  to  make  and  serve  a  case- 
mad&  The  petlUon  In  error,  with  case- 
made  attached,  was  filed  In  this  court  <m 
the  12tb  day  of  September,  190S.  Several 
asslgnmoits  of  error  have  been  made  in  the 
petllifm  filed  1^  plaintiffs  in  error,  but  all 
in  different  language,  go  to  the  action  of 
the  court  in  overruling  their  motion  to  set 
odde  and  vacate  the  Judgment  rendered 
against  tliem.  Defendant  in  error  has  filed 
a  motion  in  this  court  asking  that  the  case* 
made  attached  to  plaintiffs  In  error's  pe- 
tition be  strlckra  from  the  files,  for  the  rea- 
son the  same  was  not  served  within  the  time 
find  by  the  order  of  the  court  The  ac- 
ceptance of  service  of  the  case-made  made 
hy  defendant  In  error  and  the  certificate  of 
the  trial  Judge  thereto  show  that  the  same 
was  served  upon  defendant  in  error  on  the 
18tb  day  of  December,  1907,  91  days  after 
tbe  entering  of  the  order  appealed  from  and 
pne  day  after  the  aplratlon  of  the  time 
granted  Iqr  tbe  court  to  plalntlfb  In  error 
within  whldi  to  make  and  serve  their  case- 
made.  Section  4741,  Wilson's  Bev.  ft  Ann. 
8L  1908,  provides  that  tbe  case-made  or 
copy  tbneof  must,  within  three  days  after 
the  Jodgment  or  order  appealed  from  Is 
entered,  be  served  uptm  tbe  opposite  party 
or  his  attorney.  -Section  4742  provides  that 
the  court  or  Judge  may  upon  good  cause 
shown  extend  the  time  for  making  a  case- 
made  and  the  time  In  which  the  same  may 
be  Braved.  These  sections  of  the  statute 
have  been  repeatedly  construed  by  the  Su- 
preme Court  of  the  territory  of  Oklahoma, 
and  in  Board  of  Gommlssltmera  of  Garfield 
Go.  V.  Porter  (not  yet  officially  reported) 
82  Pac.  152,  In  which  the  former  decisions 
of  that  court  construing  said  sections  are 
wpll  collected,  the  court  held  that  unless  a 
case-made  Is  served  within  the  time  pre- 
scribed by  the  court  or  Judge,  the  same  Is  of 
no  validity,  and  will  not  be  considered  by 
fT.u  »vinrt.    The  transcript  of  the  record  at- 


tached to  plaintiffs  in  errw's  petition  con- 
tains a  copy  of  tbe  motl<m  of  plalntUte  in 
error  to  have  set  aside  and  vacated  the  Judg- 
ment in  the  court  below,  ^e  order  of  the 
court  on  this  motion  Is  made  part  of  tbe 
case-made.  Sectlrai  4006,  Wilson's  Bev.  & 
Ann.  St  1903,  defines  what  shall  constitute 
the  record  In  the  following  language:  "The 
record  shall  be  made  up  fnun  the  petition* 
the  process,  return,  the  pleadings  subse- 
quent thereto,  reports,  verdicts,  orders.  Judg- 
ments, and  all  material  acts  proceed- 
ings of  the  court**  A  motion  or  an  order 
made  thereon  under  this  secti<m  of  the  stat- 
ute consUtntes  no  part  of  the  record,  and 
cannot  be  reviewed  by  tbe  court  upon  a 
transcript  of  tbe  record,  and  a  motion  to 
strike  the  same  fnmi  the  transcript  filed 
should  be  sustained.  United  Stetes  ez  kA. 
V.  C  O.  ft  G.  By.  Co.,  8  Okl.  404,  41  Fa& 
720;  McMechan  v.  Christy,  8  Okl.  801,  41 
Paa  882;  Olty  of  Kingfisher  v.  Pratt,  4  Okl. 
284,  48  Pac.  1068;  Black  v.  Kuhn.  6  OkL 
87,  fiO  Pac;  80;  Loofcabaui^  t.  Jjb  Vance, 
6  Okl.  8S8,  48  Pac.  65;  Menten  v.  Sbnttee 
et  al-,  11  OkL  887,  67  Pa&  478.  The  plaln- 
tlflM  in  error's  moUon  to  set  aside  and  va- 
cate tbe  Judgment  Is  not  properly  part  of 
the  record  because  It  has  not  been  made  so 
by  the  case-made,  and  the  order  of  the  court 
thereon,  althon^  made  part  of  the  case- 
mad^  cannot  bo  cwsldered  because  the 
casO'^nade  Is  Invalid.  The  record  tiierefore 
presente  to  this  court  nothing  for  review  ot 
which  plaintiffs  In  error  have  complained 
In  their  petition. 

Defendant  In  error's  motion  to  strike  the 
case-made  from  the  files  and  dismiss  the  ap- 
peal is  therefore  sustained. 

WILLIAMS,  0.  X.  and  TUBNEIB.  KANB, 
and  DUNN,  JJ.,  concur. 


KINGFISHER  NAT.  BANK  OF  KING- 
FISHER T.  JOHNSON  et  mL 
(Supreme  Court  of  Oklahoma.  Sept  14.  1008.) 

Tbial  a  251*)— Issues— iNSTBuonoNS. 

It  w  error  for  the  court  to  inatmct  the 
Jnry  apon  an  irrelevant  issue  not  raised  by  the 
pleadings  when  such  inatmction  Is  Btrongly  cal- 
culated to  confase  and  mislead  the  jaxy. 

[Ed.  Note.— For  other  cases,  see  Trial,  OsnL 
Dig.  H  687-506;  Dec.  Dig.  {  261.*] 

(Syllabus  by  tiie  Court) 

Error  from  District  Court,  Kihgflsher 
County;  O.  F.  Irwin,  Judge. 

Action  by  tbe  Kingfisher  National  Bank  of 
Kingflsher  against  G.  B.  Johnson  and  George 
M.  King.  Judgment  for  defendants,  and 
plaintiff  brli^  error.  Reversed  and  re- 
manded. 

This  is  an  action  upon  a  promissory  note 
brought  by  Kingfisher  National  Bank,  who 
Is  plaintiff  both  in  this  court  and  In  the  court 
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below,  against  O.  B.  Johnson  and  Qeo.  M. 
Bang,  defendants  In  the  oonrt  below.  De- 
fendant Johnson  filed  no  answer  to  jAaln- 
tUTs  petition  and  made  default  Defend- 
ant King  filed  an  answw,  connterclalm  and 
cross-petition,  to  whidi  demarrer  was  filed 
1^  plaintiff.  The  court  atratalned  the  de- 
murrer as  to  tte  counterclaim  and  oross-petl- 
Hon,  but  overruled  the  same  as  to  defend- 
anrs  answer.  Plaintiff  then  filed  a  reply, 
and  the  case  was  tried  before  a  jury  and 
resulted  in  verdict  and  judgment  for  defend- 
ant KtDg.  From  this  judgment,  plaintiff 
appealed  to  the  Supreme  Court  of  the  ter- 
ritory of  Ofelahoma,  and  the  case  comes  to 
this  court  under  the  terms  of  the  enabling 
act  (Act  June  16,  1906,  c  333S,  84  Stat 
1M7).  Tiu  assignments  of  error  require  a 
somewhat  lengthy  statement  of  the  plead- 
ings and  the  evidence  whldi  will  appear  In 
the  body  of  the  opinion. 

Noffslnger  &  Hfnch,  for  plaintiff  in  error. 
D.  E.  Cunningham,  for  defendant  In  error 
Geo.  H.  King. 

HAYES,  J.  (after  stating  the  facts  as 
above).  The  court  Instructed  the  jury  up- 
on two  theories  of  defense,  to  wit:  First 
that  the  defendant  King  was  an  accommoda- 
tion maker  of  the  note  sued  upon;  and, 
secondly,  that  he  was  a  surety  on  the  note 
for  the  defendant  Johnson  who  was  the  prin- 
cipal maker.  To  all  of  the  Instructions  of 
the  court  given  upon  the  theory  that  King 
was  a  surety  on  the  note  plaintiff  excepted, 
and  such  Instructions  have  been  assigned  In 
Its  petition  as  error,  and  It  Is  Insisted  In 
this  court  by  plaintiff  that  such  Instructions 
were  error,  that  they  presented  two  Incon- 
sistent theories  of  defense  to  the  jury,  and 
for  the  further  reason  that  the  Instructions 
given  upon  the  theory  that  King  was  a  sure- 
ty on  the  note  was  upon  an  Issue  not  pre- 
aented  by  the  pleadings  or  the  evidence.  We 
shall  first  discuss  the  contention  that  such 
instructions  were  not  founded  upon  the 
pleadings  or  the  evidence  In  the  case.  Plain- 
tiff's petition  contained  the  usual  necessary 
averments  In  an  action  upon  a  promissory 
note  against  the  makers,  and  alleges  that  the 
defendants  executed  the  note  In  controver- 
sy, which  is  a  joint  note.  There  Is  nothing 
In  the  allegations  of  plaintiff's  petition  to 
Indicate  that  King  signed  the  note  In  ques- 
tion as  surety  for  Johnson.  King  In  his 
separate  answer  to  plaintUTs  petition  at- 
tempts to  set  up  two  defenses  In  10  para- 
graphs. 

In  the  first  paragraph  of  his  answer  he 
denies  each  and  every  allegation  of  plain- 
tiff's petition  except  as  thereinafter  admit- 
ted, which  constituted  his  first  defense.  The 
second  paragraph  of  his  answer  sets  forth 
the  facts  and  drcnmstances  leading  up  to 
and  under  which  King  signed  the  note  sued 
on  herein,  and  alleges  that  the  note  sued 
on  represwts  the  balance  due  on  a  $1,700 
note  made  payable  to  the  order  of  plaintiff 
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dated  June  17,  1903.  signed  by  C.  B.  John- 
son &  Co.,  0.  B.  Johnson,  and  Geo.  M.  Kli^ 
and  that  said  $1,700  note  was  secnred  by 
chattel  mortgage  cm  aald  date  ffivea  fay  C 
B.  Johnson  &  Co.  on  certain  coal  and  other 
property  of  C.  B.  Johnson  &  Co.,  which  mort- 
gage was  signed  by  C.  B.  Johnson  &  Co.,  C. 
B.  Johnson,  and  Gea  U.  King;  and  he  al- 
lies that  bis  signature  was  obtained  to  aald 
note  for  $1,700  by  plaintiff  and  to  the  mort* 
gage  securing  the  same  tor  the  accommoda- 
tion of  plaintiff  and  the  defendant  C.  B.  John- 
son, and  that  plaintiff  and  defoidant  John- 
son repieaented  to  bim  tliat  if  he  would* 
sign  tlie  same,  plaintiff  would  take  the  mort- 
gage from  Johnson  on  certain  coa)  and  oth- 
er property,  and  that  If  Johnson  sold  any  of 
the  property  mortgaged,  the  bank  would 
lo(A  after  the  proceeds  of  the  same,  and  see 
that  the  proceeds  were  applied  to  the  pay- 
ment of  this  $1,700  note;  and  that  boOi 
note  and  mortgage  were  signed  by  him  for 
the  accommodation  of  plaintiff  and  said 
Johnson  as  aforesaid,  and  that  otherwise  be 
would  not  have  signed  die  same,  and  that 
he  had  no  Interest  in  the  pn^ierty  mortgaged. 
The  third  paragraph  of  the  defendant's  an- 
ew^ all^^  somewhat  in  repetition,  that 
E^ng  was  not  a  partoer  of  the  firm  of  C  B. 
Johnson  &  Co.,  and  had  no  interest  in  the 
firm,  and  i^aln  all^^es  that  he  had  no  In- 
terest In  the  property  covered  by  the  mortgage 
securing  the  said  $1,700  note,  and  that  the 
bank  knew  It.  and  again  alleges  that  be  sign- 
ed said  note  and  mortgage  for  the  accommo- 
dation of  plaintiff  without  any  other  consid- 
eration whatever,  and  that  plahitlfl  repre- 
sented that  it  would  see  that  an  of  the  pro- 
ceeds derived  from  the  mor^ged  proper- 
ty wonld  be  ai^lled  to  the  Indebtedness  evi- 
denced by  the  note  signed  by  this  defend- 
ant as  aforesaid,  and  that  plaintiff  well 
knew  at  the  time  be  signed  said  note  and- 
mortgage  that  he  would  not  have  signed 
same  or  either  of  them  were  It  not  for  the 
said  promise  of  ttie  plaintiff.  By  the  fourth 
paragraph  of  the  answer  he  alleges  that  at 
the  time  he  executed  said  note  and  mort- 
gage plaintiff  represented  that  the  defend- 
ant Johnson  was  In  good  financial  condition, 
and  that  otherwise  he  would  not  have  signed 
said  note  or  chattel  mortgage.  By  the  fifth 
paragraph  of  Ills  answer  be  alleges  that  aald 
$1,700  note  was  from  time  to  time  extended 
by  plaintiff  at  the  request  of  aald  Johnson 
without  tiie  knowledge  or  consent  of  the 
defendant  By  the  sixth  paragraph  be  al- 
lies that  tiie  defendant  0.  B.  J<Amson  made, 
executed,  and  delivered  to  plaintiff  on  or  . 
about  June  4,  1904.  the  note  sued  vpoa  tn 
this  action  which  is  for  the  sum  of  $700,  and 
that  plaintiff  acc^ted  aald  note  without  the 
signature  of  this  defmdant  and  without 
the  knowledge  or  omseut  of  this  defendant 
at  the  time  of  making  and  delivering  the 
same,  and  that  therefore,  the  balance  due 
on  the  $1,700  note  waa  paid.  By  the  seventh 
paragraph  of  bis  answer,  defendant  proceeds - 
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to  explain  how  he  happened  to  sign  the  note 
sued  npon  In  this  action.  He  alleges,  in  snb- 
atance,  that,  after  plaintiff  bad  accepted  the 
note  from  Johnson  In  payment  of  the  bal- 
ance dne  on  the  $1,700  note,  plaintiff  re- 
Qnested  defendant  to  sign  said  note  for  the 
accommodation  of  plaintiff;  that  in  making 
ItB  report  to  the  bank  examiner  plaintiff  de- 
sired the  signature  of  this  defendant  on 
said  note;  that  defendant,  trusting  and  re- 
lying on  and  believing  aald  representations 
to  be  tme,  and  that  plaintiff  was  acting  In 
good  faith,  signed  the  note  sued  npon  in  this 
action  for  the  reason  that  he  believed  that 
his  signature  was  desired  by  plaintiff  only 
for  such  patpoee,  and  that  the  only  purpose 
for  which  and  the  only  agr^ment  on  which 
he  signed  the  note  ened  npon  was  that  it 
was  for  the  accommodation  of  the  plaintiff. 
He  further  alleges  that  at  the  time  be  signed 
the  note  as  aforesaid  plaintiff  represented 
that  the  same  was  in  payment  of  the  bal- 
ance dne  on  the  fl,700  note,  and  that  the 
chattel  mortgage  given  to  secure  the  said 
$1,700  note  was  still  in  force,  and  had  been 
properly  preserved,  and  that  the  property 
in  the  mortgage  which  was  sold  had  been 
properly  accounted  for  and  applied  on  the 
$1,700  note,  and  that  plaintiff  would  see  tbat 
the  balance  wonld  be  properly  applied  on 
said  note,  and  that  there  was  a  sufficient 
balance  to  pay  said  note  in  full.  It  Is  al- 
1^^  in  the  eighth  paragraph  of  the  answer, 
In  substance,  that  at  the  time  said  $1,700 
note  was  executed  Johnson  was  Insolvent  of 
which  fact  plaintiff  was  aware,  but  that  it 
failed  to  notify  defendant  of  such  fact,  and 
that  It  failed  to  protect  defendant  by  preserv- 
ing said  mortgaged  secnrlty,  that  plaintiff 
never  filed  said  chattel  mortgage  for  record 
with  the  register  of  deeds  of  Kingfisher  coun- 
ty, and  that  it  allowed  Johnson  to  sell  and 
dispose  of  the  proiwr^  included  In  the  mort- 
gage and  deposit  the  proceeds  thereof  with 
the  plaintiff  and  that  plaintiff  and  defend- 
ant Johnson  applied  the  same  to  the  pay- 
ment of  other  obligations  of  Johnson,  all  of 
which  had  been  done  for  the  purpose  of 
cheating  and  defrauding  defendant,  and  for 
the  purpoee  of  making  this  defendant  pay 
the  obligations  of  Johnson.  In  the  nlnOi 
paragraph  he  alleges  that,  if  the  proceeds  of 
the  mortgaged  properly  had  been  applied  in 
tbe  payment  of  said  note,  the  same  wonld 
have  t>e^  sufficient  to  have  paid  the  note  In 
full,  and  by  the  tenth  paragraph  he  allies 
tbat  plaintiff  had  afterwards  permitted  the 
mortgaged  security  to  be  altered,  disposed 
of,  and  destroyed  for  the  express  pnrp(^  of 
defrauding  this  defendant  Plaintiff's  reply 
denies  eadi  and  every  material  allegation  of 
fbe  answer.  Defendant's  answer  was  not 
twom  to,  and  therefore  the  execution  of  the 
note  sued  upon  was  admitted.  Section  4812, 
Wilson's  Bev.  A  Ann.  St  Okl.  1903. 

Under  his  second  defense,  defendant  al< 
legea  that  the  original  note  of  $1,700  execut- 
ed by  blnk  and  defendant  J<Aiuou  was  ex- 


ecnted  by  him  for  the  accolnmodatlon  of, 
plaintiff  and  Johnson.  This  allegation  he 
makes  twice,  but  under  our  view  of  this  case 
all  the  allegations  of  defendant's  answer  rel- 
ative to  the  execution  of  the  $1,700  note 
were  immaterial  and  surplnsage  and  plead 
the  evidence  relative  to  the  circumstances 
under  which  the  $700  note  was  signed.  The 
$1,700  note  Is  not  sued  npon  in  this  action. 
It  constitutes  no  part  of  plaintiff's  cause  of 
action.  Plaintiff's  suit  Is  based  upon  and  Is 
for  the  recovery  npon  the  $700  note  which 
defendant  alleges  la  the  sixth  paragraph  of 
his  answer  was  executed  by  defendant  John- 
son and  accepted  by  plaintiff  without  the 
knowledge  of  defendant  at  the  time  of  the 
making  and  delivery  thereof  to  plaintiff  as 
payment  of  the  balance  due  on  the  $1,700 
note,  and  in  the  following  paragraphs  of  his 
answer  defendant  explains  the  drcumstances 
under  which  he  s^ned  the  $700  note  after  it 
had  beoi  executed  by  Johnson  alone  and  ac- 
cepted by  the  plaintiff  in  payment  of  the 
balance  due  on  the  $1,700  note.  He  states 
that  it  was  signed  by  htan  at  the  instance  and 
request  of  the  plaintiff  for  tts  accommoda- 
tion, to  assist  plaintiff  in  making  its  r^rart 
to  the  bank  examiner,  and,  believing  that 
Uiis  representation  of  plaintiff  as  to  the 
reason  that  It  dealred  defendant  to  sign  said 
second  note  to  be  fbe  only  purpose  tor  which 
his  signature  was  draired,  defendant  signed 
same.  Nowhere  In  the  answer  is  it  alleged 
that  defendant  signed  the  note  sued  upon  as 
surety  for  Johnson.  It  is  tme  that  in  sev- 
eral paragraphs  It  is  alleged  that  defend- 
ant would  not  have  rigned  the  note  but  for 
the  representations  of  the  plaUitlff  bank 
that  it  continued  to  hold  the  $1,700  note  and 
the  mortgage  securing  the  same,  and  that  it 
would  see  that  tbe  reoialnder  of  the  pro- 
ceeds from  the  property  covered  by  said 
mortgage  would  be  ap^led  npon  the  note 
herein,  and  that  defoidant  would  be  pro- 
tected. We  can  readily  see  how  all  of  theee 
facts  mlj^t  be  v«7  material  and  valuable  in 
an  answer  the  defense  of  whidi  was  based 
npon  the  rights  of  a  surety,  but,  taken  In 
connection  with  the  auctions  of  defend- 
ant  in  his  answer  that  the  note  In  controver- 
sy had  been  accepted  by  the  bank  in  pay- 
ment of  tlie  balance  on  the  $1,700  note  when 
signed  alone  by  Johnson  and  that  he  signed 
same  solely  for  the  accommodation  of  plain- 
tiff, such  auctions  relative  to  the  old  note 
and  the  mortgaged  property  are  surplusage, 
and  tend  to  do  nothing  further  than  to  ex- 
plain tbe  dtcomstances  under  which  he  sign- 
ed the  note  as  accommodation  maker  with 
reluctance.  And  we  can  readily  understand 
how  such  caution  on  his  part  could,  and 
would,  have  likely  been  taken  by  him,  al- 
though^ signing  the  note  only  as  accommoda- 
tion maker,  for  the  reason  that,  If  the  note 
should  be  negotiated  by  the  payee  and  de- 
fendant thereto  made  liable  on  the  sam^  it 
wonld  then  beetnne  very  Important  to  see 
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that  the  collateral  secnrlty  abonld  be  pro- 
tected and  presexred  In  ordra  to  protect 
him  against  such  llabiUt;  to  an  Indorsee. 
As  before  stated,  there  to  notblng  In  plaln- 
tlfTs  pleading  that  raises  the  Issue  th&t  the 
note  was  executed  by  defendant  a^  surety, 
nor  does  the.erldence  of  plalnUff  present 
such  Issue.  AU  the  erldence  Introduced  by 
plaintiff  Is  In  an  effort  to  prove  and  tends  to 
prore  that  the  $1,700  note  was  executed  by 
Johnson  &  Qo.,  a  then  partnership  composed 
of  Johnson  and  defendant  King,  and  by  King 
and  Johnson  tndlTldually;  that  the  same 
was  executed  by  tbem  as  Joint  makers,  and 
by  neither  as  surety  for  the  oUier.  The  tes- 
timony of  the  cashier  of  the  bank,  who  tes- 
tified for  plaintiff.  Is  that  the  note  in  contro- 
versy was  executed  by  Jotmson  and  King  In 
payment  of  the  balance  on  the  $1,700  note, 
and  that  It  was  signed  by  defendant  Kli^ 
without  any  request  from  the  bank,  but  toI- 
antarHy  as  a  settlement  of  his  former  obliga- 
tion. On  the  other  band.  King  testified  as 
to  bow  he  signed  the  note  sued  npon  in  the 
following  language:  "Along  about  the  mid- 
dle of  July,  19M,  Mr.  Wence  (who  was  cash- 
ier of  plaintiff  bank)  spoke  to  me  <me  day, 
and  said  he  would  like  to  see  me  at  the  bank 
about  some  matter  In  the  bank,  and  I  step- 
ped In  the  bank  In  the  attenKxm,  and,  when 
I  stepped  In,  he  told  me  he  had  a  note  he 
would  like  for  me  to  sign,  and  I  atfted  him 
what  one  It  was,  and  he  said  Charley  John- 
son's, and  I  said  I  did  not  want  to  sign  a 
note  with  Charley  Johns<m,  and  he  said: 
'This  Is  the  balance  due  on  that  f 1,700  note 
you  signed  with  him  about  a  year  ago.*  I 
said:  *I  supposed  that  note  was  paid  ott 
long  before  that.'  He  said:  'No;  CAiarley 
has  been  makln^r  payments,  and  there  ts 
plenty  of  security  to  pay  off  this  note,  but, 
In  order  to  make  a  good  showing  before  the 
bank  examiner,  we  would  like  to  hare  you 
sign  this  note  for  our  accommodation.'  I 
said:  'If  there  Is  plenty  of  security  on  1^  I 
don't  see  what  yon  need  my  name  on  It  for* 
—and  be  said  thoe  was  plraty  of  security 
to  pay  two  such  notes  and  that  they  would 
not  call  on  me  to  pay  It,  but  simply  wanted 
me  to  sign  It  for  their  accommodation,  so 
th^  could  make  a  good  showing  before  the 
bank  examiner.  I  said  I  bad  all  confidence 
in  htm  and  their  bank,  and  that  I  would  sign 
It  with  that  understanding." 

A  witness  for  the  defendant  by  the  name 
of  Poole  testified  that  he  was  in  plalntUTs 
bank  in  June  or  July,  1901,  at  which  time  he 
heard  a  conrarsatlon  with  the  cashier  of 
the  bank  and  defendant  King  relative  to  a 
$700  note^  and  he  states  the  conversation  had 
In  the  following  language:  "Q.  State  all  the 
conversation  you  beard?  A.  I  heard  the 
man  behind  the  counter  say  there  Is  plenty 
of  secnri^  to  pay  off  two  such  notes,  and. 
If  George  would  sign  It,  they  would  agree 
not  to  call  on  him'to  pay  It  Q.  Was  It  Mr. 
Wenoe  said  that?  A*  Tes,  sir.  Q.  After 
that  was  said,  what  did  King  say?  A.  He 


said:  1  bare  all  confldenoa  In  this  bank, 
and  I  will  sign  it  for  your  accommodation, 
but  I  don't  like  to.' "  Hiere  Is  erldence  In 
the  record.  Introduced  without  objection, 
tending  to  show  that  at  the  time  defendant 
executed  the  note  sued  upon  the  cashier  of 
the  plaintiff  bank  represented  to  him  that 
the  bank  stlU  held  the  $1,700  note  and  the 
mortgage  given  to  secure  the  sam^  and  that 
the  bank  would  continue  to  hold  It  as  col- 
lateral to  the  new  note,  and  that  there  was 
sufficient  propwty  to  the  amoimt  of  the 
new  note,  and  there  is  also  some  evidence 
that  tends  to  establish  that  the  property 
covered  1^  the  mortgt^  was  disposed  of  by 
Johnson  and  the  proceeds  thereof  deposited 
In  the  bank,  and  that  a  portion  of  same  was 
used  In  paying  other  debts  than  the  note  to 
the  bank  which  the  mortgage  secured,  but 
this  evidence  does  not  prove  that  King  sign- 
ed the  note  sued  upon  as  surety,  for  he  al- 
leges that  he  signed  it  as  accommodatiini 
maker  and  so  testified,  and  his  testlnaony  is 
all  to  the  effect  that  he  signed  it  as  acoom- 
modatlon  maker  with  great  reluctance,  and 
only  after  such  r^presentatkms  had  bem 
made  to  him. 

The  court  Instructed  the  jury  by  the  first, 
second,  and  third  instructioztt,  none  of  which 
were  objected  to,  to  the  effect  that.  If  they 
found  that  the  note  sued  upon  had  been  ex- 
ecuted by  defendant  King  as  an  accommo- 
dation to  the  plalnUff  bank,  no  recovery 
conld  be  had.  If,  on  the  other  hand  tbe^ 
found  that  he  executed  the  original  $1,700 
note  and  the  $700  note  sued  upon  ae  a  joint 
maker  with  Johnson,  or  If  at  the  time  the 
$1,700  note  was  executed  by  them  Johnson 
&  Co.  was  a  partnership  composed  of  John- 
son and  King,  or  If  It  was  not  a  partnership 
composed  of  said  persona,  but  by  their  acts 
plaintiff  bank  was  led  to  believe  had  enter- 
ed Into  a  partnership,  and  that  said  note 
was  being  executed  by  them  as  partners, 
then  they  were  Joint  makers  of  said  note, 
and  were  liable  th^eon.  The  court  then,  as 
a  fourth  Instruction,  instructed  the  jury  as 
follows:  "You  are  Instructed  that  if  you  find 
from  the  evidence  In  this  case  that  the 
plaintiff,  the  Kingfisher  National  Bank,  took 
a  diattel  mortgage  as  security  ujmn  the  con-, 
tracts  or  promissory  notes  introduced  In  evi- 
dence in  this  case,  and  also  took  the  Individ- 
ual name  of  defendant  Oeorge  M.  King  as 
surefy  on  said  promissory  notes  and  other 
contracts,  the  chattel  mortgage  so  taken  as 
collateral  security  is  held  in  law  to  be  for 
the  benefit  of  the  defendant  King  as  surety 
as  well  as  for  the  benefit  of  the  plaintiff,  and 
in  that  case  the  plaintiff  would  be  bound  to 
exercise  reasonable  care  and  diligence  In 
preserving  and  keeping  Intact  the  validity 
and  security  of  said  mortgage,  and.  If  you 
further  find  that  the  plaintiff  did  any  act  of 
commission  or  omission  without  the  knowl- 
edge or  consent  of  King,  which  lessened  the 
value  of  such  chattel  mortgage  as  security, 
the  defendant  filing  would  be  released  to  the 
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extent  to  which  he  is  prejudiced  by  the  act 
of  the  plaintiff."  This  Instractlon  was  ex- 
cepted to  by  plaintiff,  and  Is  assigned  as  one 
of  the  errors  for  which  It  asks  a  reversal  of 
this  ease.  By  this  instruction  the  court  un- 
dertook to  Instruct  the  jury  upon  the  laws 
COTernlng  the  rights  of  a  surety,  but  the  Is- 
sue of  the  rights  of  a  surety  was  not  pre- 
sented by  the  pleadings  nor  the  evidence  In 
this  case.  The  failure  of  the  court  to  in- 
struct the  Jury  as  to  what  facta  In  law  con- 
stitute one  an  accommodation  maker  of  a 
note,  and  what  constitutes  one  a  surety  on 
a  note,  was  not  in  itself  error,  for  the  rea- 
son that  no  request  was  made  for  such  In- 
struction ;  but  the  failure  of  the  court  to  Inr 
■tmct  the  Jury  upon  these  questions  added 
to  the  vice  of  the  lnBtructl(Hi8  given  by  the 
ooort  tm  the  rights  of  King  as  a  surety,  for 
the  reason  It  left  the  jury  to  assume  ttiat  his 
rights  as  surety  was  an  Issue  In  the  case. 
The  great  mass  of  testimony  before  the  Jury 
Introduced  by  defendant  to  the  effect  that 
the  bank  had  permitted  Johnson  to  waste 
and  dispose  of  the  property  osa  which  the 
bonk  held  a  mortage  to  secure  the  pay- 
ment of  the  $1,700  note,  added  to  the  In- 
structions of  the  court  on  d^endonf  s  righte 
as  a  surety,  brought  prominently  before  the 
Jury  this  issue,  which,  In  fac^  was  not  an 
Issue  under  the  pleadings  In  the  case,  nor 
was  It  made  so  by  Uie  evidence  In  the  ease, 
■nd  tlie  same  was  Inapplicable  and  mislead- 
ing and  the  verdict  of  the  Jury  should  not 
have  be«i  permitted  to  stend.  Missouri  Pa- 
dflc  Hy.  COl  t.  W.  J.  Pierce,  83  Kan.  61.  S 
Pac.  Eknma  Meyer  t.  William  Relmer 
et  al.,  66  Kan.  828.  TO  Pac.  869. 

The  Judgment  of  the  trial  court  Is  revere- 
ed,  and  the  cause  remanded. 

WILI/IAH8.  C.  J..  TtTRMEB^  DUNN,  and 
KAKB,  JJ.,  concurring. 


WORTHAM  V.  JOHN  et  al. 
(Supreme  Omrt  of  Oklahoma.   Nov.  13,  190&) 

L  GiTABDIAR  AND  WaBD  (|  IZ*)  —  APPOINT- 
ICERT  OF  GUBATOB— SFITino  AsiDE. 

A  curator  appointed,  by  order  of  the  pro- 
bate coart  in  what  was  Indian  Territory,  for 
infant  minors,  punmact  to  Mansf.  Dig.  1  3477 
and.  T.  Ann.  St  1899,  I  2S73).  If  made  with- 
out voluntary  appearance  or  due  notice  Issued 
by  said  coart  to  the  mother  of  euch  minors,  the 
father  being  dead,  said  ai^Intment  Is  void,  and 
snch  order  may  be  set  aside  by  aald  court  on 
petition  of  the  mother. 

W'Gd.  Note.— For  other  casea,  see  Guardian  and 
aid.  Cent  Dig.  {  41;  Dec.  Dig.  |  18.*] 

2.  OUABDIAN  AND  WaBD  (8  18*)— CUBATO^ 

Invalid  Appointhbnt— Settlement. 

When  such  appointment  is,  for  that  reason, 
set  aside  by  the  court  making  iit,  said  court  Is 
without  jarisdictlon  to  settle  the  accounts  of 
such  curator,  and  Its  orders  requiring  him  to 
make  fit»l  report  and  settlement  are  void. 
~[Bd.  Note.— -For  other  cases,  see  Ouardian  and 
Ward,  Cent  Dig.  |  71 ;  Dec.  l>lg.  1 18.*] 

(Syllabus  by  the  Ciourt.) 


Error  to  the  United  States  Court  t<ae  the 
Southern  District  of  the  Indian  Territory  at 
Antlers;  before  Justice  Hosea  Townaend. 

Application  of  Robert  John  and  others  for 
the  removal  of  0.  D.  Wortham.  curator. 
From  an  orda  granting  the  application,  de- 
fendant brings  error.  Revised,  with  dlrec* 
tton. 

On  April  7.  IOCS,  C  D.  Wortham,  curator, 
plaintiff  In  error,  defendant  below,  filed  his 
petition  in  the  United  States  Court  for  the 
Indian  Territory,  Southern  District,  at  Ard- 
more,  and  was  on  the  same  day  duly  appoint- 
ed curator  of  tlie  estates  of  Robert.  Emerscm, 
and  Gertie  Qlary)  JtAn,  alleged  In  said  peti- 
tion to  he  residents  of  said  district,  and  mi- 
nors under  the  age  of  21  years,  whose  father 
was  dead  and  whose  mottier  remarried. 
Their  property  was  allseed  to  oon^st  ot  their 
allottments  of  land  in  said  district  of  the 
value  of  $1,000  each.  On  May  13.  1905,  said 
Wortham,  as  curator,  filed  In  said  court  his 
I>etltlon,  alining,  In  siUwtance.  that  said  min- 
ors were  of  Indian  blood,  and  that  th^r  es- 
tate consisted  of  certain  lands  (describing 
them)  located  in  the  Chlcasaw  Nation.  Ind. 
T.,  and  wltbln  the  Jurisdiction  of  the  court, 
cfmslstlng  in  all  of  4ldO  acres;  and  praying 
leave  of  court  to  make  a  lease  thereof  tor 
five  years  to  Eddleman  and  Graham,  com- 
mencing Januo^  1,  1906,  and  ending  Decem- 
ber 81,  1909,  wtiidi  was,  after  reference  to 
the  master,  granted,  and  said  lease,  there 
shown  to  the  court,  was  on  June  19, 1906,  by 
formal  order  duly  approved.  On  January 
19,  1906,  Slssie  Moore  filed  In  said  court  her 
petition,  alleging  In  snbstence,  herself  to  be 
the  mother  of  said  mlpors;  that  said  Robert 
John  vras  over  the  age  of  21  years  at  the  time 
said  Wortham  was  appointed  curator  of  his 
estate;  that  the  same  was  done  without  Us 
knowledge  or- consent;  that  said  Bmerson 
John  was  over  tlie  age  of  14  years  at  the 
time,  and  never  at  any  time  selected  or  rec- 
fHumended  to  tbe  court  the  appolntntent  of 
said  Wortham  as  curator  of  his  estate ;  that 
the  same  was  d<Hie  without  his  knowledge  or 
consent;  that  said  Mary  John  was  a  minor 
under  the  age  of  14  years ;  that  petitioner  at 
no  time  waived  h»  rl^t  to  be  appointed 
guardian  of  any  of  her  children,  nor  recom- 
mended to  the  court  tbe  appointment  of  said 
Wortham  as  curator  of  the  estate  of  said 
Mary  John ;  that  petitioner  was  never  dted 
to  appear  before  the  court  to  show  cause 
why  a  guardian  should  not  be  appointed  for 
her  children,  and  in  tact  knew  nothing  of  the 
appointment  of  said  W(Htham  as  curator 
aforesaid  until  several  months  atter  tbe  same 
had  iaeea  made  and  approved  the  court; 
that  said  lease  was  fratidnlent  for  certain 
reasons  stated,  and  prayed  that  the  same  he 
set  aside  and  held  tor  naught,  and  that  the 
appointment  of  said  Wortham  as  curatw  be 
set  aside  and  revoked,  and  for  g^eral  relief. 
On  May  20, 1906,  separate  petitions  of  Robert 
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and  Bmerson  JtAn  were  filed,  asking  for  tlie 
removal  of  said  Wortham  as  curator  of  their 
estates,  allegli^;  that  they  were  over  the  age 
of  14  years  at  the  time  said  curator  was  ap- 
pointed, and  that  said  appointment  was  made 
without  their  knowledge  and  consent,  and 
at  no  time  had  they,  or  either  of  them,  recom- 
mended the  same  or  acquiesced  in  his  said 
appointment  At  the  same  time  said  Worth- 
am  appeared  in  reiq^se  to  a  rule  of  the 
court  to  show  cause  why  he  should  not  be 
removed  as  curator  of  the  estates  of  said 
Bohert,  Bmerson,  and  Mary  John,  and  demur- 
red to  the  complaint  of  Sissle  Moore  for  mls- 
](^nder  of  parties  and  causes  of  action,  which 
was  orerroled,  and  the  cause  ref  ^red  to  a 
special  commissioner  for  a  full  tuTestlgatton 
of  all  the  matter  complained  of,  and  to  repent 
his  'Ending  upon  the  law 'and  fact  pertaining 
to  said  appointment  and  also  of  said  lease." 
On  April  17,  1900,  before  the  testimony  of 
witnesses  were  taken,  which  said  testimony 
is  not  preserved  in  the  record,  said  curator 
filed  a  motion  to  strike  that  part  of  the  peti- 
tion of  SlssIe  Moore  which  seeks  a  cancel- 
latlon  of  the  lease  and  a  money  Judgment 
against  said  curator,  and  also  filed  an  addi- 
tional demurrer  to  her  complaint,  which 
were  by  the  conrt  overruled.  After  finding 
the  facts  substantially  as  stated,  except  as 
to  the  age  of  Robert  John,  whom  he  found  to 
be  a  minor  over  the  age  of  14  years,  the  com- 
missioner further  found  that  the  petition  of 
the  curator  was  unsupported,  at  the  time  of 
his  appointment,  by  any  waiver  or  written 
request  from  the  mother  as  the  natural 
guardian  and  next  of  kin  of  either  of  said 
minors.  On  July  1,  1907,  said  report,  to- 
gether with  the  exertions  thereto  filed  by 
the  curator,  came  on  to  be  beard,  at  which 
time  said  report  was  snstafned  by  the  conrt 
"In  so  far  as  findings  of  fact  and  recom- 
mendations of  law  touching  the  appointment 
of  C.  D.  Wortham  as  curator  are  concerned," 
but  "in  so  far  as  the  findings  of  fact  and  rec- 
ommendations of  law  In  reference  to  the 
lease  made  to  A.  Eddleman  and  J.  C.  Gra- 
ham are  concerned,  the  same  was  disapprov- 
ed, and  the  relief  prayed  for  denied,"  and  It 
was  ordered  by  the  court  that  the  letters  of 
guardianship  theretofore  issued  to  said  O. 
D.  Wortham,  curator  of  the  estates  of  Rob- 
ert, Emerson,  and  Mary  John,  be  and  the 
same  were  thereby  revoked  and  annulled,  and 
said  Wortham  removed  from  said  trust  of- 
fice as  curator  of  said  estates.  To  all  of 
which,  except  as  to  said  lease,  said  curator 
then  and  there  excepted,  and  prosecuted  his 
appeal  to  the  United  States  Court  of  Appeals 
In  the  Indian  Territory,  and  the  same  la  now 
before  us  for  review  as  successor  of  that 
coiut. 

Gottingham  &  Bledsoe,  for  plaintiff  in  er- 
ror. I.  B.  Mason,  T.  L.  Wright^  and  Oabell  ft 
Bass,  for  defendants  In  error. 

TURNl^R,  J.  (after  stating  the  facts  as 
above).  It  is  eontaided  that  the  court  erred 


In  making  the  order  ra  July  1,  1907,  revok- 
ing and  annulling  the  letters  of  curatorship 
Issued  to  0.  D.  Wortham  on  April  7, 1900,  and 
removing  iilm  as  curator  of  the  estates  of 
Robert,  Emerson,  and  Mary  John.  We  do 
not  think  so.  Tlie  order  aj^lnUng  said 
Wortham  as  such,  in  tSie  flnt  instance,  Is  In- 
defensible. The  undisputed  f&cta  are  that 
at  the  time  said  appointment  was  made  Rob- 
ert and  Emerson  John  were  minors  over  the- 
age  of  14  years,  and  Mary  John  a  minor  un- 
der the  age  of  14,  that  their  mother  was  then 
living,  and  that  said  letters  were  issued  to 
Wortham  on  his  petition  without  notice  to 
any  of  them.  Assailing  this  order,  it  is  con- 
tended that  the  Jurisdictl<m  of  the  court  to 
make  It  d^iended  on  notlcs  to  the  mother. 
With  this  contenti<m  we  agree,  ^e  Juris- 
diction of  the  probate  conrt  is  founded  on 
stotutes  which  should  be  strictly  construed. 
Shouler's  Domestic  Relations  (4th  Ed.)  449, 
450,  I  808,  says:  *^he  court  of  chancery  ex- 
ercises a  large  discretion.  Its  authority  over 
the  persons  and  estates  of  inftints,  idiots^ 
and  lunatics  cannot  be  questioned  elsewhere. 
No  tribunal  short  of  the  Legislature  can  in- 
terpose a  check  upon  its  powers.  But  it  is 
different  with  probate  courts.  Their  Jurisdic- 
tion is  founded  upon  local  statutes,  maintain- 
ed In  derogation  of  the  common  law,  made 
subject  to  su[>erv]slon  of  supreme  tribunals, 
and  confined  to  the  exercise  of  ^clal  powers 
sparingly  conferred.  ♦  •  •  With  special 
strlctoess  are  the  powers  of  probate  trlbunala 
scrutinized  in  matters  which  do  not  grow  out 
of  the  settlement  of  estates  of  deceased  per- 
sons." At  the  time  this  appointment  was  made 
Mansf.  Dig.  provided  (section  3477  [Ind.  T. 
Ann.  St  1899,  fi  2373]):  "When  a  minor  shall 
be  entitled  to  or  possessed  of  any  estate  not 
derived  from  the  parent  who  shall  be  the  natu- 
ral guardian  at  the  time,  and  it  shall  be  sug- 
gested to  the  court  that  such  paroit  Is  in- 
competent to  the  care  of  such  estate,  or  i» 
mismanaging  or  wasting  the  same,  the  court 
may  Issue  a  notice  to  such  person  to  appear 
before  it  at  a  stated  time,  and  show  cause 
why  a  curator  shall  not  be  appointed  or 
chosen;  and.  If  on  due  notice  no  sufficient 
cause  be  shown,  the  conrt  shall  appoint  a 
curator  for  the  management  of  such  estate 
for  the  minor,  if  under  fourteen  years  of  age, 
or,  if  over  that  age,  admit  the  minor  to  <dioos» 
One  in  the  same  manner  and  subject  to  the- 
same  restrictions  as  provided  for  the  choice 
or  appointment  of  guardians  for  minors  over 
that  age."  The  notice  thus  required  to  be- 
issued  by  the  court  was  not  merely  directory, 
but  a  condition  precedent  to  the  vesting  of 
Jurisdiction  In  the  court  to  make  the  appoint- 
ment unless  the  parent  appear  voluntarily, 
and  as  no  notice  was  given,  and  the  mother 
did  not  voluntarily  appear,  the  <ffder  ap- 
pointing Wortham  was  void.  Mr.  Woemer 
In  his  work  (American  Law  of  Guardianship), 
on  page  95,  says:  "That  no  guardian  can  be 
appointed  to  the  person  of  an  infant  having 
father  or  mother  living,  not  declared  unsuita- 
ble by  a  court  of  competent,  JurisdlctioiL  nor 
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a  gnardlan  or  curator  to  an  Infant  vbose  fa- 
ther or  mother  la  entitled,  under  the  law,  to 
take  cliarge  of  Its  eatate  as  natural  guardian, 
liaa  already  been  pointed  out  as  the  law  In 
most  states.  But  paren&i  may  be  adjudged 
Incompetent  or  unfit  to  have  the  custody, 
<»re,  and  education  of  their  children  In  pro- 
{^eedings  for  that  purpose  by  a  court  having 
Jurisdiction,  In  which  proceeding  the  parents 
must  be  made  parties,  by  notice  to  them  en- 
abling them  to  appear  and  be  beard,  unless 
they  appear  Tolnntarily.  It  Is  a  fraud  on  the 
rights  of  a  father  to  obtain  guardianship  of 
bis  child  without  his  knowledge;  and  the 
appointment  of  a  gnardlan  to  an  Illegitimate 
child,  or  to  a  legitimate  child,  after  its  fa- 
ther's death  without  notice  to  the  mother  is 
Toid" — citing  Sensemann's  Appeal,  21  Fa. 
S31 ;  Bowles  t.  Dixon,  32  Ark.  92;  Bryan  t. 
Lyon.  104  Ind.  227,  3  N.  E.  880,  54  Am.  Rep. 
30.  See,  also,  Bpears  and  Wife  t.  Snell.  74 
N.  G.  210;  In  re  Jacquet,  40  MIbc.  Bep.  670. 
82  N.  Y.  Supp.  986;  Daltou  t.  State,  6 
Blackf.  (Ind.)  857. 

In  Bowles  T.  Dixon,  supra,  there  was  a  pe- 
tition for  a  writ  of  habeas  corpus,  filed  by 
the  father  to  f^cure  the  custody  of  his  two 
minor  children  from  respondent,  who  had 
been  appointed  their  guardian  by  the  pro- 
bate court  of  Chicot  counly,  Ark.,  without  no- 
tice to  him,  addressed  to  the  Judge  of  the 
Eleventh  Judicial  district,  sitting  in  chancery. 
On  appeal  the  Judgment  of  the  lower  court 
granting  relief  was  affirmed  by  the  Supreme 
Gonrt,  which.  In  substance,  held  that  petl- 
Uoner  was  not  bound  by  the  proceedings  of 
the  probata  court  making  the  appointment  to 
which  he  was  not  a  party,  and  that  ito  Judg- 
ment vas  not  CQncIusive  affiinst  him.  We 
are  therefore  ot  the  opinion  that,  before  the 
court  could  make  the  order  complaint  of, 
which.  In  effect,  to6k  from  ttie  mother,  as  the 
natural  guardian,  the  estate  of  these  two 
minors,  and  placed  it  in  the  hands  of  a  stran- 
ger, it  should  have  issued  notice  to  the  moth^ 
er,  and  given  her  a  day  in  court  to  show 
cause  why  the  same  should  not  be  done,  and 
that,  tbB  court  having  Impniperly  made  the 
order  In  tba  first  Instance  appointing  said 
Wortliam  as  curator,  It  very  properly  set  the 
same  aside  on  petition  of  the  mother  and  the 
facts  showing  that  the  same  was  made  witb* 
out  notice  to  her  as  required  by  law.  The 
order  thus  mad^  being  void,  was  properly  as- 
sailable by  petition  after  the  expiration  of 
the  term  at  which  it  was  made.  This  was 
so  eiqweBsly  held  in  Redman  and  Wife  v. 
Cliance,  Guardian,  82  Md.  42.  In  that  case 
appellants  filed  their  petition  In  the  orphans* 
court  of  Talbot  county,  and  prayed  that  the 
appointment  of  the  appellee  as  guardian  for 
the  infant  child  of  Hary  H.  Redman,  one  of 
the  appellants,  be  revoked,  on  the  ground 
that  It  was  made  without  notice  to  the  moth- 
er, as  required  by  law.  The  petition  was 
filed  after  the  term  had  expired  at  which  the 
appointment  was  made.  The  court  dismissed 


the  petition,  refusing  to  send  the  issue  of 
notice  to  a  court  of  law  for  trial,  from  which 
order  petitioners  appealed.  Appellee  insisted 
that  his  appointment,  being  the  act  of  a 
court  of  competent  Jurisdiction,  cannot  be 
Impeached  by  a  proceeding  by  petition,  but 
that  the  remedy  of  appellant  was  by  appeal 
directly  from  the  order  of  the  court  making 
the  appointment  The  only  power  conferred 
on  the  orphans'  court  to  appoint  guardians 
for  Infants,  if  the  father  or  mother  was  liv- 
ing, was  derived  from  a  section  of  the  Code 
of  that  state  as  follows:  "The  orphans'  court 
shall  have  the  right  and  power  to  appoint 
a  guardian  to  any  such  Infant  as  aforesaid, 
although  such  infant  may  have  a  father  or 
mother  living  at  the  time  of  the  appointment; 
provided,  notice  by  the  court  be  glvoi  by  pub- 
lication or  otherwise,  to  such  father,  or  moth- 
er (If  there  be  no  father  llvln^Oi  to  show 
cause  why  such  an  appointment  should  not 
be  made."  The  Supreme  Court  reversed  the 
order  of  the  lower  court,  and  In  passing, 
speaking  of  that  provision  of  the  Code,  said: 
"In  thus  recognizing  the  common-law  right 
of  the  parent  to  the  guardianship  of  the 
child,  the  Legislature  was  careful  to  guard 
against  the  appointment  of  any  other  person, 
except  upon  notice  to  the  father  or  motho:, 
if  living,  and  a  strict  compliance  with  this 
provision  of  the  statute  was  therefore  made 
a  condition  precedent  to  the  exercise  of  the 
power  conferred."  Speaking  of  the  event  of 
a  failure  to  give  notice,  the  court  furtbw 
said:  "We  are  clearly  of  opinion,  therefore, 
that  in  such  a  case  the  father  or  mother,  if 
living,  may,  by  petition  or  other  proceeding 
in  the  same  court,  attack  the  order  itself. 
This  general  principle  has  beesa  repeatedly 
recognised  in  courts  of  lav  and  equity,  whrae 
parties  have  been  allowed,  an  Ind^endent 
ivoceeding,  to  impeach  Judgments  and  decrees 
rmdered  without  notlctf*— and  sent  the  case 
back  to  the  lower  court  to  determine  the  fact 
whether  the  mother  was  not  served  with  n»> 
ttce  as  alleged  in  13ie  petltiim. 

The  order  being  thus  seen  to  be  void,  and 
not  mer^  voidable,  it  is  necessary  to  further 
consider  the  contmtlon  of  idalntlff  In  error 
that,  b^ng  voidable  it  could  not  be  set  aside 
after  the  eviration  of  the  term  of  court  at 
wlilch  it  was  made.  A  void  Judgment  or  or- 
der may  be  set  aside  at  sny  time.  Nor  can 
we  review  the  actlim  <tf  the  court  refusing  to 
caned  Che  lease  complained  of.  for  the  reascm 
that  plaintiff  in  error  did  not  appeal  there* 
from  and  no  (9wsfr«ppeal  has  been  prosecut- 
ed from  that  part  of  the  order  by  def  aidant 
In  error.  Neither  Is  it  necessary  to  discuss 
an  alleged  walvo:  of  notice  by  the  mother,  in 
an  alleged  conversation  with  Wortham  be- 
fore his  ai^intment.  for  the  same  reason 
that,  the  testimony  not  being  preserved,  and 
the  master's  report  beli^  silent  on  this  point, 
we  cannot  consider  it  Besides,  as  held  by 
the  court  in  the  Redman  Case,  supra,  the 
Judgments  of  the  probate  courts  in  this  and 
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other  matters  will  not  be  permitted  to  rest  In 
parol.  The  notice  mentioned  In  section  8477 
means  legal  notice  Issued  by  the  court,  and 
which  seems  to  contemplate  notice  In  the 
nature  of  a  summons  which  cannot  be  dis- 
pensed with  unless,  as  stated,  by  voluntary 
appearance  in  the  person  required  to  be  notl- 
aed. 

As  a  further  assignment  of  error  It  is  urg- 
ed by  plaintiff  in  error  that:  "This  record 
shows  that  a  month  after  the  rendition  of  the 
Judgment  declaring  the  appointment  of  0. 
D.  Wortham  void  for  want  of  jurisdiction, 
and  adjudging  that  all  of  bis  acts  were  void 
and  without  authority  of  law,  the  court,  with- 
out any  notice  whatever  to  the  said  Wortham 
or  his  counsel,  made  two  orders,  the  first  re- 
quiring Wortham  to  make  a  final  report  in 
this  cause,  showing  all  moneys,  rents,  and 
revenues  which  bad  come  into  his  possession, 
and  to  file  such  report  within  15  days  from 
the  date  of  said  order  (July  31, 1907),  and  to 
pay  over  to  the  cleric  of  the  court  all  such 
moneys,  rents  aod  revenues  which  had  or 
should  have  oome  Into  his  hands."  The 
other  order  complained  of  was  that  the  conrt 
on  the  same  day  made  an  order  aiq;»roving 
and  ordering  the  curator  to  pay  the  account 
oi  Margaret  Lawson  for  981  ffflT'Services  ren- 
dered as  stenographer,  the  account  of  Alex 
FolBom  for  $5  for  services  as  interpreter,  and 
that  aftCT  having  made  sucb  payments,  the 
amount  found  due  Robert  John  and  Emerson 
John  as  shown  by  the  final  report  be  paid 
to  tbem,  and  the  amount  found  due  Hary 
John  be  paid  to  O.  W.  Thompson,  as  curator 
cf  her  estate,  appotaited  as  such  by  the  conrt 
since  Its  revocation  of  the  letters  of  said 
Wortham.  We  are  clearly  of  the  opinion 
that  the  court  was  without  jurisdiction  to 
make  these  orders  to  proceed  to  a  settlement 
of  the  accounts  of  Wortham  as  curator  de 
son  tort,  for  such  he  was,  after  the  order  ap- 
pointing him  had  been  set  aside.  The  orig- 
inal appointment,  having  been  made  by  the 
court  with  no  power  to  make  It,  was  no  ap- 
pointment at  alL  All  acts  done  by  the  cura- 
tor under  the  appointment  thus  made  must 
be  treated  precisely  as  If  done  by  a  strainer. 
1  Am.  lAV  of  Administration,  61d. 

In  Dunham  v.  Hatcher,  81  Ala.  4S3,  Hatch- 
er and  ZjOdOF  were  anointed  by  the  probate 
court  of  Dallas  county  administrators  de 
bonis  non  of  one  Dunham  deceased,  and  by 
virtue  of  said  appointment  undertook  to  act 
as  testamentary  guardians  of  the  two  infant 
children  of  the  deceased,  without  giving  bond 
as  guardians.  They  made  several  partial 
settlements  with  said  court,  both  as  adminis- 
trators and  guardians,  and  later  made  final 
settlement  of  their  administrations  and  guard- 
ianship, which  seemed  to  have  been  partially 
ainsolldated.  On  that  settlement  Blackwell, 
who  had  married  the  decedent's  widow,  and 
who  had  been  appointed  guardian  ad  litem 
ot  such  Infant  children,  reserved  exceptions 
to  certain  rnles  of  the  court,  in  allowance  of 


credits  and  commissions  to  said  Hatcher  and 
Lodor,  both  as  administrators  and  as  guard- 
ians. Two  separate  decrees  were  rendered 
against  them,  one  In  their  character  as  guard- 
ians, which  recited  that  they  had  paid  into 
court  the  amount  found  due  from  them  as 
such,  accepted  their  resignation,  and  declared 
the  guardianship  closed.  Their  accounts  as 
administraCors  were  also  closed,  and  their 
resignation  as  such  accepted.  The  apjjeal 
was  sued  out  by  said  infants  by  their  guard- 
ian ad  litem,  and  assigned  the  orders  as  er- 
ror. The  Supreme  Court  in  declaring  the  or- 
der settling  the  guardianship  void  said: 
"From  the  bill  of  exceptions,  as  well  as  from 
other  parts  of  the  record.  It  appears  that 
Robert  L.  Hatcher  and  John  A.  Lodor  regard- 
ed themselves  as  the  testamentary  guardians 
of  Texana  Dunham  and  Willie  P.  Dunham, 
simply  because  they  were  he  administra- 
tors de  bonis  non  cum  tratamento  annexe  of 
William  P.  Dunham,  deceased,  and  that  for 
the  same  reason,  and  no  other,  the  probate 
court  of  Dallas  county  treated  the  said 
Hatcher  and  Lodor  as  such  guardians.  The 
bill  of  exceptions  clearly  shows  that  said 
Hatcher  and  Lodor  never  gave  bond  as  such 
guardians,  but  acted  In  that  capacity  "mere- 
ly by  their  appointment  as  administrators 
of  said  William  P.  Dunham.  The  mere  ap- 
pointment of  two  persons  as  administrators 
de  bonis  non  cum  testamento  annexo  of  a 
deceased  father  cannot,  In  any  case  in  this 
state,  authorize  them  to  act  as  testamentary 
goardians  of  his  minor  children,  nor  give  to 
the  probate  court  making  such  appolntmrat 
Jurisdiction,  by  final  decree  or  otherwise,  to 
treat  them  as  testamentary  guardians,  or  to 
settle  their  accounts  as  such  guardians. 
That  court  is  <me  of  special  and  limited  juris- 
diction, as  to  the  settlement  of  the  accounts 
of  persons  acting  as  guardians.  In  other 
words,  it  hag  no  jurisdiction  to  settle  the 
accounts  of  guardians  appointed  by  some  oth- 
er probate  court,  nor  of  persons  whose  pre> 
tensions  or  claims  to  the  character  or  capac- 
ity of  guardians  for  certain  minor  children 
rest  upon  the  sole  ground  that  they  have  been 
appointed  administrators  de  bonis  non  cum 
testamento  annexo  of  the  deceased  father  of 
those  children.  As  the  probate  court  is,  in 
this  respect,  a  court  of  special  and  limited 
jurisdiction,  consent  cannot  give  it  jurisdic- 
tion, where  the  record  not  only  falls  to  show 
everything  necessary  to  confer  jurisdiction, 
but  actually  shows  the  nonexistence  of  one  or 
more  of  the  jurisdictional  facts.  Upon  the 
case  as  presented  by  the  bill  of  exceptions 
now  before  us  we  decide  that  Hatcher  and 
Lodor  were  not  the  testamentary  guardians 
of  Texana  and  Willie  P.  Dunham,  that  the 
probate  court  of  Dallas  county  had  no  juris- 
diction to  settle  their  accounts  as  such  guard- 
ians, and  that  the  decree  of  that  court,  which 
purports  to  fully  close  and  finally  settle  tbelr 
guardianship  and  accounts  as  guardians,  Is 
void,  and  must  be  reversed.   Taliaferro  t. 
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Bassett,  8  Ala.  670;  Clay's  Dig.  221.  i  3;  10. 
289,  H  10-13;  Code  1852,  fi}  2015-2018;  Eb- 
lava  T.  Lepetre,  21  Ala.  604,  66  Am.  Dec 
266." 

If  r^Ief  by  an  accoanUng  1b  to  be  bad  at 
all.  It  !■  not  by  this  proceeding,  but  by  prop- 
er proceeding  In  a  court  of  equity.  Bailey 
et  al.  v.  Bailey  et  al.,  67  Vt  494,  32  Atl.  470, 
48  Am.  St  Bep.  was  an  appeal  from  the 
<Hrder  of  the  chancellor  dismissing  the  blU 
upon  demurrer.  The  bill  recited.  In  sub- 
stance, that  oratorB  were  the  sons  of  Joseph 
Bailey,  deceased,  by  bis  first  wife.  The  de- 
fendants were  his  widow  and  his  son  by  her. 
That  the  estate  of  the  said  Joseph  Bailey  was 
In  process  of  settlement  That  the  widow 
was  bis  administratrix.  That  among  other 
things,  deceased  bad  been  Insane  for  many 
jeara  prior  to  his  death,  during  which  time 
defendants  had  managed  and  disposed  of  his 
property  as  their  own,  and  the  object  of  the 
bill  was  to  compel,  among  other  things,  the 
defendants  to  account  for  whatever  they  had 
received  from  his  property — ^the  Income  and 
profits  of  his  real  and  personal  estate.  In 
support  of  the  demurrer  it  was  contended 
that  orators  had  an  ample  remedy  at  law, 
and  that  the  matters  In  controvert  could  be 
adjudicated  In  the  probate  court  but  the 
Supreme  Court  In  passing  held  defendants 
to  be  trustees  by  construction,  and  In  overrul- 
ing the  demurrer  said:  "Among  snch  Instan- 
ces, It  has  been  held  that  persons  may  be- 
come trustees  by  Intermeddling  with  and  as- 
sinning  the  management  of  property,  without 
authority.  They  are  bedd  to  be  trustees  de 
■on  tort,  hi  the  same  manner  that  persons 
who  deal  with  a  deceased  person's  estate 
without  authority  are  executors  de  son  tort. 
Holding  the  defendants  accountable  as  tms- 
tees  Is  but  the  application  of  the  familiar 
prlndple  that  If  a.  penon,  by  mistake  or 
otb^wli^  assumes  the  character  of  trustee, 
KOardlan,  aecntor,  or  administrator  and 
acts  as  sach  when  the  office  does  not  belong 
to  him,  be  thereby  becomes  such  official  de 
son  tort  and  can  be  called  to  account  by 
the  beneficiaries,  for  the  assets  received  un- 
der color  of  the  trust  •  •  •  If  a  man  In- 
tmdes  upon  the  estate  of  an  infant  and  takes 
the  profits  thereof,  he  will  be  treated  as  a 
ffoardian  and  held  responsible  therefor  to  the 
Infant  In  a  anlt  in  equity" — citing  2  Fonbl. 
Eq.  bk.  2,  pt  2,  c.  2,  I  1,  and  note  "f;  Ben- 
nett T.  Wbitehead,  2  P.  Wms.  644 ;  Morgan 
T.  Morgan,  1  Atk.  489;  Dormer  v.  Fortesque, 
3  Atk.  124;  Goodhue  t.  Barnwell,  Rice's  Eq. 
(S.  O.)  198;  Drury  v.  Conner,  1  Har.  &  G. 
(Md.)  220;  Chaney  v.  gmallwood,  1  Gill  (Md.) 
867.  "We  think  the  powers  of  the  probate 
conrt  are  not  adequate  to  the  settlement  of 
such  contooversy  as  Is  shown  by  the  bill.  It 
bas  no  power  to  cite  before  It  any  persons 
who  have  been  acting  as  trustees  by  con- 
struction or  officials  de  son  tort  and  to  settle 
tbelr  acooonts.    It  settles  the  accounts  of 
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such  officials  as  are  appointed  by  the  conrt 
Itself,  and  not  the  controversies  that  arise 
when  (me  has  Intermeddled  with  the  estate 
of  an  Infant,  Insane  person,  or  a  trust. 

We  are  therefore  of  the  opinion  that  the 
order  of  July  1, 1907,  revoking  and  annulling 
the  letters  of  guardianship  issued  to  Worth- 
am  was  valid  and  must  stand,  but  that  the 
orders  complained  of.  made  and  entered  July 
31,  1907,  requiring  him  to  make  final  report 
and  to  i>ay  over  all  moneys,  rents,  and  reve- 
nues whk^  have  come  Into  his  hands  belong- 
ing to  the  estate  of  said  minors  to  the  clerk 
of  the  court,  and  (on  the  same  day)  requiring 
blm  to  pay  the  account  of  Margaret  Lawson 
for  f31  for  services  as  stenographer,  and  the 
account  of  Alex  Folsom  for  services  as  inter- 
preter, and  that  after  making  anch  payments, 
the  amount  found  due  Robert  John  and  Em- 
erson John  as  shown  by  the  final  report  be 
paid  to  them,  and  the  amount  found  due 
Mary  John  be  paid  to  O.  W.  Thompson,  aa 
guardian  of  her  estate,  appointed  such  by 
the  court  since  its  revocation  of  the  letters 
of  said  Wortham,  are  Told  and  should  be  set 
aside. 

It  is  therefore  ordered  that  this  cause  be 
reversed,  with  directions  to  the  lower  court 
so  to  do,  and  that  the  costs  of  this  appeal  be 
taxed  to  said  Wortham. 


WHITHAM  V.  UtHMBR. 
(Supreme  Conrt  of  Oklahoma.   Nov,  17.  1908.) 

1.  iNDiAiTS  (S  16*)— Leases  bt  Allottees. 

Tbe  validity  of  a  lease  for  a  term  of  five 
years  for  agricultural  purposes  made  of  bis  al- 
lotment by  a  citizen  of  the  Creek  Nation,  dated 
September  11,  1902.  is  not  affected  by  one  or 
more  vtrfd  leases  made  by  snch  allottee  either  be- 
fore or  after  its  execution. 

[Ed.  Note.— For  other  cases,  see  Indians,  Gent 
Dig.  I  45 ;  Dea  Dig.  i  16.*] 

2.  Vendoe  and  PnacHASEB  <{  232*)— NorXGB— 
Tenant  in  Possession. 

When  a  tenant  Is  In  the  actual,  open,  and 
exclusive  posseBsion  of  real  estate  at  the  time  It 
la  sold  by  his  landlord,  the  purchaser  is  charge- 
able with  notice  of  all  the  legal  or  equitable 
rights  of  the  tenant  therein. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Pun>haser,  Cent  Dig.  I  640 ;  Dec  Dig.  1  232.*] 

8.  EquiTT  d  47*)  —  Adequate  Beuedt  at 

Law. 

The  purchaser  of  a  tract  of  land  with  an 
outatandtQg  lease  thereon  in  the  posseBaion  of  a 
tenant  of  the  grantor  has  an  adequate  remedy 
at  lew  to  test  the  right  of  iKMseasion  and  the  va- 
lidity of  such  lease. 

[Ed.  Note.— For  other  eases,  see  Equity,  Cent 
Dik.  H  151,  153;  Dec.  Dig.  S  47.*] 

(Syllabus  by  the  Court.) 

Appeal  from  the  United  States  Court  for 
the  Western  District  of  the  Indian  Territory; 
before  Justice  William  R.  Lawrence. 

Action  by  George  Lehmer  against  Edwin 
Whltham.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed  and  remanded. 
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Preston  0.  West,  for  appellant  Hutcblngs, 
Hnrpbey  ft  Qeiman,  for  ai^lee. 

DUNN,  J.  Thlg  Is  a  rait  growinff  out  of 
a  controreroy  over  the  lease  of  a  certain 
tract  of  land  pnrcbased  from  the  allottee,  bj 
George  Lehmer,  appellee,  who  was  plaintiff 
In  the  conrt  bdow,  and  who  brought  the 
suit  In  the  United  States  court  for  the  West- 
ern district  of  the  Indian  Territory,  sitting 
at  Muskogee,  against  Edwin  Whitham,  who 
was  claiming  pomession  of  the  same  under 
a  lease  or  leases,  executed  by  the  allottee 
prior  to  the  sala  On  Issue  being  Joined,  and 
the  suit  coming  on  for  trial,  the  cause  was 
referred  to  a  master  In  chancery  to  take 
evidence  and  to  report  with  his  conclualona. 
The  facts  In  the  case  and  the  conclusions  as 
found  by  the  master  are  as  follows: 

"(1)  I  find  that  Edward  Weaver  was  a 
member  and  citizen  of  the  Creek  Tribe  or 
Nation  of  Indians,  and  that  on  the  2d  day  of 
Augost,  IOCS,  he  had  selected  his  allotment 
as  such  citizen,  120  acres  thereof  being  the 
land  described  in  plalntlfTs  bill  of  complaint, 
and  that  this  120  acres  did  not  include  his 
homestead. 

"(2)  I  find  that  on  that  day,  \o  wit,  August 
2,  1902.  the  said  allottee*  Edward  Weaver, 
executed  and  ddlvered  to  J.  D.  Ward  and 
J.  H.  Kee  a  certain  lease  contract  of  the 
lands  in  controversy,  for  a  term  commenc- 
ing on  the  Ist  day  of  January,  1903,  and 
ending  December  81,  1907,  for  agricultural 
purposes. 

"(3)  I  find  that  this  lease  contract  was 
duly  assigned  by  Ward  &  Kee  to  one  Henry 
McCandless  on  January  27,  1908,  by  a  writ- 
ten indorsement  thereon,  and  on  March  27, 
1903,  was  transferred  by  Henry  McCand- 
less to  Alva  Wright  by  a  written  indorse- 
ment thraeon,  and  on  the  same  day,  to  wit, 
Mareb  27,  1908,  was  transferred  by  the  said 
Alva  Wright  to  tbe  defendant  Edwin  Wtdt- 
ham      a  written  indorsement  thereon. 

"(4)  I  find  that  on  aeptember  U,  1902,  the 
said  allottee,  Edward  Weaver,  executed  and 
delivered  a  certain  rental  contract  of  the 
lands  in  controversy  to  «ie  B.  B.  Hntchlnaon 
for  a  term  of  five  yean  from  tbe  Ist  of 
April,  This  lease  was  aft^wards 

transferred  by  tbe  lessee  B.  B.  Hutchinson, 
to  tbe  Muskogee  DevAIoiunent  Conouny,  and 
by  the  Muskogee  Development  Oonq;mny  was 
sold  and  tranafwred  to  the  defendant  Bd- 
win  Whitham. 

"(6)  I  find  that  on  tbe  8th  day  of  Aogust, 
1903.  tbe  allottee,  Edward  Weaver,  executed 
and  delivered  to  tbe  defeodant  Bdwln  Wblt- 
bam  a  certain  rental  contract  of  the  lands 
in  controversy  for  a  term  of  five  years  from 
the  Ist  day  of  January,  1901 

"(6)  I  And  that  on  the  18th  day  of  Decem- 
ber, 1003,  the  plaintiff,  George  Lehmer,  pur- 
chased tbe  land  in  controversy  at  a  puUIc 
sale  of  lands  held  by  the  United  States  In- 
dian agent  at  Muskoge^  Ind.  T.,  be  being 


tbe  highest  and  best  bidder  therefor  and  so 
declared  by  tbe  United  States  Ind^  agent; 
that  tbe  allottee  accepted  such  bid  and  exe- 
cuted and  delivered  a  warranty  deed  to  tbe 
plaintiff,  George  Lehmer;  that  said  deed  was 
tbereafterwards,  and  on  January  30,  1901. 
approved  by  the  Honorable  Secretary  of  tbe 
Interior. 

"(7)  I  find  that  on  the  12th  day  of  March, 
1904,  and  after  the  institution  of  this  suit, 
the  plaintiff,  George  Lehmer,  transferred  the 
lands  in  controversy  In  this  suit  by  warranty 
deed  executed  and  ddlvered  to  one  James 
Edward  Churning,  and  that  on  the  Sth  day 
of  April,  1904,  James  Chtmilng  and  wife 
transferred  their  right  and  title  to  the  prem- 
ises by  warranty  deed  executed  and  deliver* 
ed  to  one  H&xry  B.  Nelson,  who  Is  now  tbe 
real  party  in  interest  as  plaintiff. 

"(8)  I  And  that  the  defendant,  Edwin  Whit- 
ham, went  Into  the  possession  of  the  prem- 
ises in  controversy  about  the  Ist  of  May. 
1908,  under  tbe  Ward  St  See  lease;  that  the 
land  was  entirely  unimproved;  that  he  has 
been  in  contlnnous  possession  of  the  premises 
ever  since;  that  be  has  built  a  box  boose, 
stable,  chliften  hons^  dug  a  well,  broke  out 
60  acres  of  tbe  land,  and  fenced  tbe  entire 
120. 

"(9)  I  find  that  thereafter  the  defendant, 
Whitham.  received  information  that  tbe  Mufr 
kogee  Development  Company  held  a  lease 
upon  the  same  premises,  and  that  he  took 
the  Ward  &  Kee  lease,  under  which  he  held, 
to  B.  P.  De  Graffenreld,  Esq.,  an  attorney 
and  counselor  at  law,  at  Muskogee,  In  this 
district,  who  advised  him  that  the  Ward  & 
Kee  lease  was  absolutely  worthless. 

"(10)  I  find  that  the  defendant  Whitham, 
after  receiving  this  advice  from  Attorney 
De  Graffenreld,  and  on  tbe  8tb  day  of  Au- 
gust, 1908,  went  to  see  tbe  allottee,  Edward 
Weavw,  and  asked  Weavor  to  oecute  to 
him  a  lease  upon  the  premises  in  controver- 
sy, and  that  tiie  said  Weaver  did  execute 
and  deliver  to  the  defendant  Whitham  a 
lease  upon  tbe  premises,  dated  August  8; 
1808,  running  t<a  a  period  of  five  years 
from  tbe  let  day  of  January,  1901 

"ai)  I  find  that  after  tbe  defendant  Whit- 
bam  had  taken  this  lease  from  Weaver  that 
the  Muskogee  Development  Company  notified 
Whitham  that  they  held  a  lease  upcm  tbe 
same  premises,  and,  If  be  did  not  come  over 
and  settle  wlUi  tbem,  In  some  way,  they 
were  going  to  commence  suit  for  possession, 
that  be  jmid  tbe  Muskogee  Derdt^jmient 
Company  tbe  sum  of  f  131JS0  fw  the  B.  R 
HutcbiDson  lease,  and  that  Qie  Muikoge^ 
Development  Company  tben  signed  and  d«- 
liva>ed  to  tbe  defendant  Wbltbam  tbe  Hut- 
chinson lease. 

"(12)  I  find  that  tbe  defendant  Bdwln 
Whitham  paid  Alva  Wright  tbe  sum  of  $275 
for  the  Ward  &  Kee  lease. 

"(13)  I  find  that  the  defendant  Wbltbam 
purcbased  the  Ward  *  Kee  lease  in  good 
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faith,  belierlns  It  to  be  valid;  that  he  after- 
wards  took  a  lease  from  the  allottee  to  him- 
self because  be  was  advised  hy  learned  coun- 
sel that  the  Ward  &  Kee  lease  was  worth- 
less; that  he  bought  the  B.  B.  Hutchinson 
lease  from  the  Muskogee  Development  Com- 
pany because  he  was  advised  by  N.  A.  Gib- 
son, E^sq.,  an  attorney  at  the  bar  of  this 
court,  that  their  lease  was  better  than  his 
own,  and  he  was  advised  to  buy  it  in. 

"(14)  I  And  that  the  defendant  Edwin 
Whltham  In  buying  the  Ward  &  Kee  and  R. 
B.  Hutchinson  leases  had  no  intention  of 
extending  the  term  of  his  lease  for  a  period 
erceedlng  five  years  or  of  violating  the  terms 
of  the  treaty  in  that  respect 

"(16)  I  find  that  the  defendant  Edwin 
Whltham  was  not  at  the  time  of  filing  the 
bill  of  complaint,  and  Is  not,  insolvent,  as 
alleged  In  the  bill. 

"Clonclnslons  of  Law. 

"From  the  foregoing  findings  of  fact  I  con- 
dude  that  the  defendant  Bdwin  Whltham  Is 
In  tbe  lawful  possession  of  the  premises  in 
controveray  under  the  lease  executed  and  de- 
livered to  blm  by  Edward  Weaver  on  the 
8th  day  of  Aogost,  1908*  for  a  term  of  firs 
years,  beglnnhig  January  1.  1901." 

To  tbe  facts  found  and  the  conclusloD 
reached  the  plalntUt  George  Lehmer  filed 
exceptions,  as  did  also  tbe  defendant,  and 
on  a  healing  bad  thereon  the  court  OTOrml- 
ed  the  eoEO^ptloiia  of  tbe  defendant  and  nu- 
talned  the  exceptlona  of  the  plaintiff,  and 
the  qoBStlon  before  as  for  determlnatton  li 
wbiMlier  m  not  it  ened  In  so  doing. 

Then  were  bnt  two  witnesses  Introduced 
In  the  case  whose  testimony,  along  with  the 
docnmentaiy  evidence  olfered,  covered  the 
proof  tendered,  and  there  la  practically  no 
dUonttt  upon  any  material  fact  From  a 
careful  consideration  of  the  entire  record 
before  us,  we  are  of  the  opinion  that  the 
findings  of  the  referee  on  the  facts  are  rea- 
sonably sustained  by  the  evidence.  Hence 
they  will  be  the  basis  for  our  condnslon  aa 
to  tbe  law  applicable  to  the  issues  Involved. 

June  30,  1902,  Congress  iHUsed  an  act  en- 
titled "An  act  to  TBtUy  and  confirm  a  sup- 
plemental agreonent  with  tbe  Greek  Tribe  of 
Indians  and  for  other  purpwes."  Act  June 
80,  1902,  &  1323,  82  Stat  001.  Section  IT 
of  tbla  act  provides  as  follows:  "Creek  dtl- 
sens  may  vent  their  allotments,  for  strictly 
nounineral  purposes,  for  a  term  not  to  ex- 
ceed one  year  for  grazing  purposes  only  and 
tar  a  period  not  to  exceed  five  years  for 
Bgricultnral  purposes,  but  without  any  stip- 
ulation or  obligation  to  renew  tbe  same. 
Such  leases  for  a  period  longer  than  one 
year  for  grazing  puri)oses  and  for  a  period 
longer  than  five  years  for  agricultural  pur- 
poses, and  leases  for  mineral  purposes  may 
also  be  made  with  the  approval  of  the  Sec- 
retary of  the  Interior,  and  not  otherwise. 
Any  agreement  or  lease  of  any  kind  or  cbar- 
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acter  violative  of  this  paragraph  shall  be 
absolutely  void  and  not  susc^tible  of  ratifi- 
cation In  any  manner,  and  no  rule  of  estoppel 
shall  ever  prevent  the  assertion  of  Its  In- 
validity." 

It  Is  the  contention  of  the  appdlee,  plain- 
tiff below,  that  If  the  first  lease  which  ap- 
pellant purchased  was  good  at  all.  In  view  of 
the  fact  that  It  was  made  prior  to  the  opera- 
tion of  the  act  cited,  that  the  defendant  was 
occupying  the  land  under  three  different  leas- 
es at  the  same  time,  which,  from  the  begin- 
ning to  the  end,  ran  for  more  than  five  years, 
and,  as  the  making  of  a  lease  to  exceed  five 
years  for  agricultural  purposes  or  an  obliga- 
tion for  the  renewal  of  one  for  five  years  Is 
prohibited,  and  as  the  leases  were  not  merg- 
ed, that  they  were  all  void,  and  hence  de- 
fendant had  no  right  or  claim  upon  the  land 
which  he  could  bold  as  ag^hist  the  purchas- 
er. We  are  not  able  to  agcee  with  counsel  In 
this  contention.  As  is  seen  from  the  state- 
ment of  facts,  the  allottee  executed  and  de- 
livered to  three  different  parties  three  dif- 
ferent leases  on  hts  allotment  The  first  of 
these  leases,  called  the  Ward  A  Kee  lease, 
was  made  and  delivered  on  August  2,  1902, 
and  ran  for  a  period  of  five  years  from  Jan- 
uary 1,  1908.  The  second  lease,  known  as 
the  Hutchinson  lease,  whldi  was  purchased 
by  the  Muskogee  Develc^ent  Comjumy,  and 
sold  by  it  to  tbe  def^dant  Whltham,  was 
executed  by  the  allottee  <m  S^tember  11, 
1802,  and  ran  for  a  period  of  five  years  from 
April  1,  190B.  The  third  lease^  which  for 
convailenoe  we  will  denominate  tbe  Weaver 
lease,  aa  It  was  taken  direct  from  the  allot- 
tee, was  executed  and  delivered  on  August 
8,  1903,  and  ran  for  a  term  of  flT»  years  be- 
ginning January  1, 190^  and  ending  January 
1,  1909.  It  wlU  thus  be  seen  that  tbe  time 
InvfdTed  and  coTwed  by  these  three  leases 
was  from  January  1,  1906,  to  January  1, 
1900,  or  a  period  of  six  yeara.  The  act  In 
question  In  onr  Jndgmoit  by  providing  that 
an  allottee  may  nuke  a  lease  of  bis  land  for 
agricultural  purposes,  but  without  any  obli- 
gation or  stipulation  for  a  renewal  thereof 
for  a  term  of  not  to  eneed  five  years,  la 
intended  to  make  it  ImpMslble  for  an  allot- 
tee to  make  a  valid  lease  of  bis  land  for  a 
longer  poriod  than  five  years,  and  to  render 
invalid  any  such  lease  for  five  years  carrying 
with  it  an  obligation  or  stipulation  for  Its 
roiewal,  and  also  in  our  judgment  the  spirit 
and  Intention  of  the  act  goes  to  the  extent  of 
precluding  the  allottee  from  leasing  his  land 
In  any  manner,  so  that  on  the  expiration  of 
five  years  from  any  date,  after  tbe  beginning 
of  the  term  of  a  lease  granted,  he  cannot 
have  it  free,  clear,  and  unincumbered.  This 
appears  to  us  to  be  the  reasonable  construc- 
tion of  this  Btatuta  It  Is  the  contention  of 
plaintiff  that  because  the  allottee  executed 
these  leases,  the  terms  of  which  in  tbe  ag- 
gregate ran  for  a  period  longer  than  five 
years,  this  rendered  them  all  null  and  void 
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and  of  no  force  or  effect  to  protect  the  lease 
In  bis  poBBession  under  elflier  or  any  of  tbem. 
It  iH  plalntUTi  couteotlon  that  the  Ward  & 
Kee  lease  made  Angnat  2,  1902.  was  void 
because  made  prior  to  the  Sth  day  of  August, 
1902,  which  was  the  date  he  contends  the 
law  granting  the  privilege  of  making  an  agri- 
cultural lease  for  five  years  became  effective. 
He  contends  that  both  the  Hutchinson  and 
Weaver  leases  were  void  because  they  were 
Involved  in  the  excessive  term  granted  by  the 
allottee,  and,  being  so  Involved,  neither  of 
them  was  a  protection  to  the  lessee.   If  the 
Ward  &  Kee  lease  was  Invalid,  as  contended 
for  by  plaintiff,  then  there  was  nothing  to 
preclude  the  allottee  from  making,  and  the 
defendant  from  taking,  another  lease.  On 
the  other  hand,  if  the  Ward  &  Cee  lease  was 
valid,  then  the  d^endant,  having  purchased 
It,  had  a  right  to  claim  nnder  it  The  making 
of  the  Hutchinson  lease  or  the  Weaver  lease, 
independent  transactions,   with   tlie  terms 
they  carried,  might  render  them  void;  but 
the  fact  tliat  they  were  void  would  in  no 
wise  affect  the  validity  of  the  valid  lease. 
So  that  It  is  unnecessary  for  us  to  say  wheth- 
er the  Ward  &  Kee  lease  was  valid  or  in- 
valid, and  we  decline  to  pass  upon  It  further 
than  to  bold  It,  for  the  purposes  of  this  case. 
In  the  same  light  In  which  it  was  held  by,  not 
only  the  plaintiff,  but  also  by  the  allottee 
and  the  defendant,  oil  of  whom  have  treated 
It  as  if  It  were  void.   This  being  true,  then 
there  remained  nothing  to  preclude  the  allot- 
tee from  making  a  valid  lease,  and  we  find 
that  on  September  11,  1902,  and  after  the 
supplemental  agreement  was  In  full  opera- 
tion, be  executed  and  delivered  the  Hutchin- 
son lease  to  mn  for  a  period  of  five  years 
from  April  1st  of  the  following  year.  This 
lease  was  an  Independent  contract  from  the 
Ward  ft  Kee  lease.    It  did  not  mention  It, 
and  there  Is  no  evidence  to  show  that  it  was 
Intended  to  renew  It  for  another  term,  or 
that  there  was  any  stipulation  or  obligation 
for  Its  renewal.    There  Is  nothing  In  the 
act  to  preclude  the  allottee  from  making  a 
lease  to  begin  at  some  future  date,  and  the 
fact  that  the  term  of  the  lease  bearing  the 
date  of  September  11,  1902,  was  not  to  begin 
until  April  1st,  1903,  in  no  wise,  In  our  Judg- 
ment affected  Its  validity.  Whitham,  without 
knowledge  of  the  Hutchinson  lease,  in  March, 
1908,  purchased  the  Ward  ft  See  lease,  and 
on  or  about  the  1st  ot  May  at  that  year  wmt 
Into  poBSesBlon  of  the  tracts  and  b^an  to 
fence,  break  ou^  build  upon,  and  develop  the 
same  into  a  form.   While  thus  engaged,  he 
was  informed  about  the  lease  held  by  the 
Muskogee  Development  Company,  and,  on 
taking  oonnsel,  was  advised  that  the  lease 
under  which  he  held  was  void.  Belying  upon 
this  Information,  he  procured  tsom  the  lessee 
direct  the  Weaver  lease,  dated  August  8, 
1906,  the  term  of  which  ran  for  a  period  of 
five  years  from  January  1,  1904.  After  pro- 
curing tblSf  be  was  notified  hy  the  Moskogee 


Development  Company  that,  unless  he  bought 
and  paid  for  the  lease  held  by  it,  proceedings 
to  evict  him  from  the  land  would  be  com- 
menced. The  defendant  again  sought  coun- 
sel, and  was  once  more  informed  that  the 
lease  under  which  he  held,  the  Weaver  lease, 
was  void,  that  the  Hutchlnstm  lease  was  val- 
id and  enforceable)  and  that.  In  order  to  pro- 
tect himself  and  his  improvements,  It  would 
be  necessary  to  purchase  immanlty  from  the 
suit  of  the  Muskogee  Development  Company. 
This  he  did,  but  he  no  sooner  secured  this 
title  than  the  allottee  made  sale  of  tbe  land 
to  the  plaintiff  In  this  action,  who  brought 
suit  to  oust  him  because  be  was  holding  im- 
der  too  many  leases.  There  is  practically  no 
dispute  In  these  facts.  The  evidence  Is  vir- 
tually all  one  way,  and  Is  in  accord  with  the 
findings  of  tbe  master.  On  this  tbe  master 
recommended  tbe  cancellation  of  the  Ward 
ft  Kee  and  the  Hutchinson  leases,  and  beld 
the  Weaver  lease  valid.  In  our  Judgment 
this  is  not  tbe  correct  conclusion,  as  to  our 
minds  tbe  Hutchinson  lease  which  was  out- 
standing at  tbe  time  of  tbe  execution  of  the 
Weaver  lease,  and  of  which  defendant  had 
notice,  was,  assuming  and  conceding  plain- 
tiff's position  In  reference  to  the  Ward  ft 
Kee  lease,  valid,  and  as  It  was  In  full  force 
from  April  1,  1903,  to  April  1,  1908,  tbe  al- 
lottee could  not  nnder  the  facts  in  this  case 
and  the  terms  of  the  act  make  a  lease  on  Au- 
gust 8,  1903,  which  would  bind  htm  and  bis 
allotmrat  from  January  1,  1901,  to  January 
1,  1909,  because,  considering  the  term  of  the 
Hutchinson  lease,  it  would  cover  a  term  of 
more  than  five  years.  Appellant's  counsel 
in  his  brief  takes  the  position  that,  viewing 
the  case  from  tbe  standpoint  of  the  defend- 
ant, there  could  be  no  inequity  In  bis  purchas- 
ing tbls  outstanding  adverse  title.  Tbfs 
would  certainly  be  tbe  law  under  any  other 
condition  than  existed  under  this  statute. 
Counsel  In  viewing  the  case  from  the  position 
of  tbe  defendant  overlooks  In  his  argument 
tbe  controlling  proposition,  which  Is  that,  con- 
sidering the  unexpired  portion  of  the  out- 
standli^  valid  lease  for  five  years,  the  al- 
lottee was  powerless  to  make  another  lease 
binding  himself  and  bis  land  for  a  term 
greater  than  five  years.  So  that  the  Judff* 
ment  will  t>e  modified  to  the  extent  of  hold- 
ing valid  the  Hutchinson  lease  and  recog- 
nizing the  defendantfs  ri^ts  in  and  to  tbe 
land  thereunder. 

The  defendant  has  placed  valuable  and 
lasting  Improvements  upon  the  tract  in  ques- 
tion, and  was  living  upon  It  in  open,  notori- 
ous, exclusive  possession  at  the  time  ctf  plain- 
tiff's purchase,  and  this  carried  with  it  to 
plaintiff  when  lie  purchased  notice  of  the  ex- 
tent of  his  rights  therein.  Wade  on  Notice, 
I  275;  2  Devlin  on  Deeds,  I  770;  Jones  on 
Landlord  and  Tenant,  fi  Jowers  t. 

Phelps,  Adm'r.  33  Ark.  466;  Friedlander  v. 
Ryder  et  aL,  30  Neb.  783,  47  N.  W.  83,  9  L.  R. 
A.  700.  The  rule  we  have  dedared  above  li 
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BnccIncQ;  and  properly  stated  in  the  case  of 
Ftledlander  t.  Ryder,  snpra,  wherein  tbe 
Supreme  Court  of  the  state  of  Nebraska  said: 
"When  a  tenant  la  In  tbe  actual  possession 
of  teal  estate  at  the  time  it  is  sold  by  the 
landlord,  the  purchaser  is  ctutrgeable  with 
notice  of  the  ^ghts  of  the  tenant"  In  refer- 
ence to  the  character  of  suit  bronght,  we  will 
say  that  from  the  pleadings  and  the  evidence 
It  is  manifest  that  there  la  no  equity  in  plaln- 
tllTs  complaint  or  bUL  He  had  a  complete 
and  adequate  remedy  at  law,  either  by  eject- 
ment  or  forcible  detainer.  Van  Zlle,  Equity 
Pleading  &  Practice,  i  426  ;  2  Bates,  Plead- 
ing, Practice,  Parties  &  Forms,  p.  1527 ;  New- 
ell on  Ejectment,  p.  883;  Warv^le  on  Eject- 
ment, H  12.  18;  Whitehead  t.  Bhattnck.  138 
n.  S.  146, 11  Sup.  Gt  276,  84  L  Ed.  873;  Gray 
T.  Tyler.  40  Wis.  679;  Lawrence  t.  Zlmple- 
man,  87  Ark.  648;  Wethra^  t.  Eberle,  123 
IlL  666.  14  N.  E.  675,  6  Am.  St  Bep.  S74 ; 
Halllbiirton  Sommer,  27  Ark.  464;  Brad- 
ley T.  Hume.  18  Ark.  284;  Frank  t.  Hedrlck, 
18  Ark.  804;  Johnson  t.  West,  41  Ark.  686; 
Isb  T.  Morgan,  McRae  &  Co.,  48  Ark.  413,  8 
S.  W.  440;  Bhowalter  T.  OranTllle  Byles 
(OU.)  97  Pac.  S69. 

Tbe  indgment  of  tbe  lower  court  Is  accord- 
ingly rerersed.  and  the  case  la  remanded, 
wltb  Instnietlons  to  set  aside  the  Jndgment 
heretofore  rendered,  and  enter  one  in  accord- 
ance with  this  opinion. 

KANE  and  HATES,  JJ.,  concur  In  con- 
dnslon.  WILLIAMS,  a  J.,  and  TUBNBB, 
J.,  omcar. 


LAMM  ft  00.  T.  COLCORD. 
(Supreme  Court  of  Oklahoma.   Nov.  12,  1906.) 

1,  GUAaANTT  (I  27'>— COMSTRUCnOW. 

In  constmlng  tht  lanjniage  of  an  instra- 
ment  of  guaranty  for  the  parpoae  of  Interpret- 
ing the  same  to  determine  the  iDtention  of  the 
parties.  It  should  be  taken  most  strongly  against 
the  guarantor,  and  In  favor  of  the  party  part- 
ing with  his  pn^rty  upon  the  faith  of  the 
Interpretation  of  such  mstrnment  most  favorable 
to  his  rights. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent  Dig.  {  28;  Dec  Dig.  i  27.*] 

2.  OTTABAHTT  (!  27^— OONBTBUOnOH. 

After  the  meaning  of  a  coatract  of  guar- 
anty has  been  ascertained,  and  the  actual  opera- 
tion thereunder  been  begun,  the  guarantor  is 
entitled  t2ien  to  tlte  application  of  tiie  strict 
rule  of  construction,  and  cannot  be  held  t>e- 
yond  tbe  precise  terms  of  such  contract. 

[Eld.  Note.— For  other  cases,  see  Guaranty, 
Cent  Dig.  S  28 ;  Dec  Dig.  S  27.*] 

8.  Guabautt  a  68*)— BxLBASs  of  Guauht- 
oa. 

A  guarantor  has  the  right  to  prescribe  tbe 
exact  terms  upon  which  he  will  enter  into  a 
gnaran^  lAiigatioD,  and  to  insist  upon  a  dl8< 
diaive  m  ease  those  terms  are  not  strictly  ob- 
serrea. 

[Bd.  Note.— Fw  other  cases,  see  Guaran^, 
Gent  Dig.  I  64 ;  Dec  Dig.  |  SB.*] 


4.  GUABANTT  <i  43*)  —  Reubasb  ow  Guabah- 
TOB— Evidence. 

A  party  stipulating  to  guarantee  against 
the  default  of  O.  C.  Scoresby,  in  tbe  event  cred- 
it 1b  extended  him  in  a  certain  amount  for  ^oods, 
wares,  and  merchandise  to  be  furnished  bim  by 
the  piabitiff,  cannot  be  held  on  sadi  guaranty ; 
the  plaintiff  having  extended  credit  In  said  sum 
and  furnished  and  delivered  said  merchandise 
and  wares  to  the  Scoresby  l^iloring  Company, 
there  being  no  pro<rf  offered  to  show  that  O.  O. 
Scoresby  solely  cmnprised  the  Scoresby  Tailoring 
Company. 

[Bd.  Note^For  other  cases,  see  Goaranty, 
Cent  Dig.  |  68;  Dec  Dig.  |  48.*] 

(Syllabus  by  the  Court) 

Error  from  Probate  Ooart,  Oklahoma 
County. 

Action  by  Lamm  &  Co.  against  F.  C.  Ooi- 
cord.  Judgment  for  defendant  and  plain- 
tiff brings  uxor.  Affirmed. 

Tbe  plalntlfC  In  error.  Lamm  St  OOb.  as 
plaintiff,  bronght  this  action  in  the  probate 
conrt  of  Oklahoma  Gotmlr.  Okl.  T.,  against 
tbe  defendant  In  error,  O.  F.  Oolcozd.  as  de- 
fendant, to  recoTw  tbe  inm  of  |400  alleged  to 
be  due  it  under  tiie  following  written  gnaran- 
ty.  to  wit:  "Feb.  27,  IdOL  Lamm  &  Co., 
Chicago,  m.  Dear  Sir:  Yon  can  extend 
credit  to  O.  O.  Scoresby  to  amonnt  of 
($400.00)  Foot  Hnodred  and  I  will  stand 
good  for  same.  Tonrs  reap.  0.  F.  Colcord." 
Tbe  case  was  tried  by  tiie  lower  court  with- 
out tbe  interrraition  of  a  jury  on  tbe  24tb 
day  of  January,  1006,  Tbe  eridence  on  the 
part  of  plaintiff  showed  that  between  the 
years  1900  and  1906  tt  shipped  modiandiae 
to  tbe  value  ttf  thousands  of  dollars,  and 
chafed  tbe  same  to  tbe  Scoresl^  Tailoring 
Company,  the  account  b^iiming  with  March 
1,  1901,  and  there  were  various  payments 
made  tberecm  by  said  Scoresby  Tailoring  Com- 
pany, tbe  first  account  aggregating  tbe  sum 
of  9400,  having  been  paid  before  the  begin- 
ning of  this  action.  This  action  Is  for  ship- 
ments made  during  December,  1901,  and  May. 
1906 ;  that  Is.  for  a  balance  thereon,  which 
exceeds  flie  sum  ot  9400.  The  evidence  show^ 
ed  that  prior  to  the  time  of  receiving  said 
guaranty  from  defendaat  plaintiff  had  ship- 
ped to  said  Scoreat^  <m]y  on  a  O.  O.  D.  basts, 
having  been  doing  a  business  with  blm  a  year 
or  so  before  the  guaranty  was  received.  Tbe 
evldoice  showed  that  the  goods  shipped 
were  all  diarged  to  the  Scoresby  Tailoring 
Company,  and  there  Is  no  proof  in  tbe  rec- 
ord as  to  whether  or  not  tbe  Scoresby  Tailor- 
ing Con^»an7  snd  Q.  C  Scoresby  are  identi- 
cal and  the  same.  Tbe  account  that  was 
made  rat  against  tbe  Scoresby  Tailoring 
Company,  showing  tbe  balance  due  for  goods 
shipped  during  December,  1904,  and  M^. 
1906,  was  offered  in  evidence  over  tbe  ob- 
jection of  tbe  deftadant,  on  the  ground  that 
same  was  irrelevant.  Incompetent,  and  im- 
material; it  not  being  ahown  to  be  an  ac- 
count for  which  the  guaranty  was  executed, 
nor  an  account  relating  to  or  commencing  in 
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the  year  1001,  when  the  gnarantr  was  given, 
and  It  appeared  upon  Its  Uxb  that  It  was  an 
account  with  the  ScOTeaby  Tailoring  Com- 
pany, whereas  the  gaaranly  iraed  on  was  as 
to  O.  O.  Bcoresby,  the  presumption  being  that 
the  Scoreaby  Tailoring  Omnpany  was  a  cor- 
poratlim  or  a  copartnership  com[>osed  of 
uHwe  than  <nie.  Therenpm  Qie  def^dant 
demurred  to  the  eridence  on  the  part  of 
plaintiff  upon  the  ground  (1)  that  same  failed 
to  establish  facta  anffident  to  constitute  a 
cause  of  aiCtlon  in  Its  favor  against  defend- 
ant, or  to  entitle  It  to  recover  from  defend- 
ant anything  whatever ;  and  (!Q  that  tlte  evl- 
doice  introduced  on  b^iaU  of  plalntlft  af- 
flmuttvely  shows,  wlun  considered  In  con- 
necUon  with  the  pleadings  ct  the  partlee. 
that  plaintiff  is  not  entitled  to  recover  In  this 
action  anything  against  defendant  The  de- 
murrer on  the  part  of  defendant  was  sustain- 
ed, and  judgment  rendered  by  the  court  for 
defendant  Plaintiff  In  due  time  presented 
a  motion  for  a  new  trial,  and  the  same  was 
ovnmled.  Bzceptlona  being  saved,  it  was 
allowed  60  days  within  which  to  make  and 
serve  a  case-mad^  and  the  defendant  was  al- 
lowed 10  daya  thereafter  within  which  to 
suggest  amendments  thereto,  the  same  to  be 
settled  on  6  daya*  notice,  and  an  appeal  bond 
fixed  in  the  sum  ot  $100.  Execution  waa 
stayed  for  80  days  to  permit  plaintiff  to  file 
said  bond.  The  case-made  was  duly  settled, 
bond  executed,  and  said  case  taken  on  peti- 
tion in  error  to  the  Supieme  Ckrart  of  Okla- 
homa Terrltwy,  and  in  accordance  with  the 
provisions  of  the  enabling  act  was  transfer- 
red to  this  court  for  review. 

R.  N.  McConnell,  for  plaintiff  in  error. 
Shartel,  Keaton  &  Wella^  for  defendant  in 
error. 

WILLIAMS,  a  J.  (after  stothig  tiie  fticts 
as  above).  In  construing  the  language  of  an 
instrument  of  gnaranly  for  the  pnrpose  of 
interpreting  the  ssme  to  ascertain  tlw  Inten- 
tion of  the  parties  it  should  be  taten  most 
strongly  against  the  gaarantor,  and  In  favor 
of  the  par^  who  has  parted  witti  his  prop- 
arty  upon  the  faith  of  the  Interiwetatlon 
most  favorable  to  his  rU^ts.  Scott  v.  Myatt, 
24  Ala.  489,  60  Am.  Dea  480;  Lawrence  v. 
McCalmont,  2  How.  426.  4S0,  11  L.  Bd.  826 ; 
20  Gyc.  1426,  and  authorities  dted  In  foot- 
notes 68  and  60.  But  when  the  meaning  of 
the  language  In  a  contract  of  goaranl^  la  aa- 
cwtained,  and  tbe  actual  operation  under 
such  construction  has  begun,  the  gturantor 
is  entitled  to  the  application  <tf  the  strict 
rule  of  construction,  and  cannot  be  held  be- 
yond tbe  precise  terms  of  such  extract 
Brlttaln  Dry  Goods  Co.  v.  Tearout  08  Kan. 
«84,  64  Paa  1062;  Mayfleld  v.  Wheder,  87 
Tex.  266;  Kepley  v.  Carter,  48  Kan.  72,  80 
Pac  182;  First  Natlonai  Bank  of  Alton,  III., 
r.  MarboniY,  22  Kan.  686;  Woolly  v.  Van 
Volkenbnrgh,  16  Kan.  20;  Bamett  v.  Wing, 
ea  Hun,  120,  16  N.  Z.  Siipp.  067;  Bnssler  r. 


Chew,  5  Phlla.  (Pa.)  70;  Eager  et  al.  v. 
Seeds  et  al.  (Okl.)  86  Pac.  646 ;  Lemp  Brew- 
ing Co.  V.  Secor  et  al.  (Okl.)  86  Pac.  636. 

It  Is  alleged  in  the  peUtlon  that  "this 
plaintiff  thereupon  accepted  the  above  letter 
of  credit  or  guaranty,  and,  relying  upon  the 
same,  agreed  to  extend  and  did  extend  credit 
to  said  O.  O.  Bcoresby  to  the  amount  of  $400 ; 
that  said  O.  O.  Scoresby  bought  of  this  plain- 
tiff, on  credit  goods,  wares,  and  merchandise 
of  the  value  of  $400,  and  for  which  he  agreed 
to  pay  this  plaintiff  the  sum  of  $400."  In 
the  answer  of  defendant  these  allegations 
are  traversed  by  a  general  denial.  The  only 
proof  In  the  record  shows  that  the  goods  were 
furnished  and  shipped  to  the  Scoresby  Tailor- 
ing Company,  and  there  Is  no  evidence  tend- 
ing to  show  whether  or  not  the  Bcoresby 
Tailoring  (^mpany  is  a  partnership  or  a 
corporation,  or  whether  or  not  the  said  O.  C. 
Scoresby  comprises  solely  the  Scoreaby  Tail- 
oring Company.  The  burden  was  on  the 
plaintiff  to  make  out  Its  case.  There  Is  no 
sanation  that  O.  O.  Scoresby  and  the  Scorea- 
by Tailoring  Company  are  one  and  the  same, 
or  that  the  said  O.  C  Scoresby  solely  com- 
prises the  Scoresby  Tailoring  Company,  and 
consequently  there  was  no  necessity  to  af- 
firmatively traverse  the  same.  But  there 
was  an  all^atlon  that  upon  said  guaranty, 
and,  relying  upon  the  same,  plaintiff  extend- 
ed credit  to  O.  O.  Scoresby.  The  only  ac- 
count offered  In  evidence  against  any  one 
was  that  verified  by  the  witness  Malone  in 
his  d^K>sltlon,  which  was  against  the  Scorea- 
by Tailoring  Company,  and  was  Introduced 
over  the  objection  and  exertion  of  the  de- 
fendant on  the  ground  that  the  same  was  Ir- 
relevant Incompetent  and  Immaterial ;  It  not 
being  shown  to  be  an  account  for  whl<dt  tbe 
guaranty  was  executed,  it  appearing  on  Ito 
face  that  It  was  against  the  Bcoresby  Tailor- 
ing Company. 

In  tbe  case  of  Cremer  v.  Hlgginaon  et  aU 
1  Mason,  323.  Fed.  Cas.  No.  8,383,  Mr  Cir- 
cuit Justice  Story  said:  "Having  thus  fixed 
the  Interpretation  of  the  letter  on  this  point, 
that  it  Is  a  mere  guaranty  of  the  debt  of 
tblrd  persons,  the  next  question  upon  its 
construction  Is.  To  whom  are  the  advances 
to  be  made?  If  there  be  anything  dear  In 
this  case,  It  Is  that  the  advances  are  to  be 
made  to  Stephen  Hlgginaon,  Jr..  and  Henry 
Hlgginson,  then  copartners  in  trade  under 
the  firm  name  of  S.  &  H.  Hlgginson.  It  foU 
lows,  therefore,  that  It  covers  only  advances 
made  to  them  jointly  on  their  Joint  credit 
and  not  advances  made  to  tibem  severally 
on  their  aeveral  credit  Unless  then  It  ahould 
be  completely  estobllshed  that  the  advancea 
were  made  on  tbe  Joint  account  of  tbe  firm, 
thera  ia  an  eoA  of  the  plalntiflB'  case."  In 
the  case  of  Crone  C!o.  t.  Specht  88  Meb.  123, 
07  N.  W.  1017,  42  Am.  St  Bep.  682,  Ifr.  Jus- 
tice Ktrrlson  In  delivering  the  oplnlott  of 
the  court  said:  "The  question  raised  by  tbe 
bill  of  exceptions  and  strenuously  argued  bj 
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cnnnsel  Ib,  Can  the  Crane  Company  recover 
upon  tlie  contract  of  gaaranl^  given  by  de- 
fendants to  Crane  Bros.  Manufacturing  Com- 
pany? Tbe  attorneys  for  plaintiff  contend- 
ing that  tbe  Crane  Oompany  was  organized 
on  the  20th  day  of  January,  1890,  being  the 
Crane  Bros.  Mannfactnrlng  Company  under 
tbe  new  name.  Crane  Company,  that  It  was 
composed  of  the  same  persons,  managed  by 
the  same  officers,  engaged  In  the  same  busi- 
ness, and  at  tbe  same  location;  that  there 
was  merely  a  change  in  the  name,  and  no 
other  or  further  change  In  the  composition 
or  operations  of  the  oompany,  and  hence  it 
was  entitled  to  recover  on  this,  as  well  as 
other  contracts  to  which  the  Crane  Bros. 
Manufacturing  Company  was  a  party.  Tbe 
defraidant's  attorneys  claim  that  the  Crane 
Company  cannot  recover  by  virtue  of  the 
guaranty  given  by  defendant  to  the  Crane 
Bros.  Manufacturing  Company  any  sum  due 
It  for  goods  sold  or  furnished  Llchtenberger 
after  the  t^ange  of  Its  name  to  Orane  Com- 
pany. The  contention  in  the  case  resolves 
Itself  to  the  question,  Did  the  change  in  the 
name  of  the  corporation  derive  It  of  the 
right  to  recover,  upon  the  contract  of  giiar- 
an^  given  to  it  by  the  defendant  in  Its 
former  name,  the  price  of  goods  furnished 
after  tbe  change  in  style  to  the  party  whose 
account  was  guarantied  to  it  under  the  old 
name?  The  answer  to  this  question  will  be 
most  readily  obtained,  it  seems  to  me,  by 
an  examination  of  the  nature  of  the  contract 
of  guaranty,  and  the  construction  to  be  given 
to  It.  In  1  Brandt  on  Suretyship  and  Guar- 
anty (2d  Ed.)  pp.  134,  135,  S  93,  it  is  said,  In 
dlscnsslng  such  contracts:  'A  rule  never  to 
be  lost  sight  of  In  determining  the  liability 
of  a  surety  or  guarantor  is  that  he  is  a  fa- 
Torite  of  the  law,  and  has  a  right  to  stand 
upon  tbe  strict  terfps  of  his  obligation,  when 
such  terms  are  ascertained.  This  is  a  rule 
universally  recognized  by  the  courts,  and  is 
applicable  to  every  variety  of  circumstances.' 
Again  it  is  said:  'A  surety  or  guarantor  usu- 
ally derives  no  benefit  from  bis  contract. 
His  object,  generally,  is  to  befriend  the  prin- 
cipal. The  guarantor  Is  only  liable  because 
be  has  agreed  to  become  so.  He  Is  bound 
by  Ms  agreement,  and  nothing  else.  It  has 
been  repeatedly  decided  that  be  is  under  no 
moral  obligation  to  pay  the  debt  of  his  prin- 
cipal. Being,  then,  bound  by  his  agreement 
alone,  and  deriving  no  benefit  from  the  trans- 
action, it  is  emInenQy  Just  and  proper  that 
he  should  be  a  favorite  of  tbe  law,  and  have 
a  right  to  stand  upon  the  strict  terms  of  his 
obligation.  To  charge  him  beyond  Its  terms 
would  be  not  to  enforce  the  contract  made  by 
him,  but  to  make  another  for  him.' "  In 
the  case  of  Allison  v.  Butledge,  6  Yerg. 
(T«m.)  WS,  the  defendant  addressed  a  letter 
to  **Hr.  Allison,"  by  which  he  became  surety 
for  the  payment  of  the  purdiase  price  of 
Bome  bacon  irarchased  by  one  Cooper,  under 
wblcb  guaranty  be  was  sued  as  guarantor 
by  John  and  Jos^h  AlUaon  for  the  price  of 


tbe  bacon.  Mr.  Chief  Justice  Catron.  In 
speaking  for  the  Supreme  Court  of  Tennea* 
see,  said:  "Can,  under  any  circumstances,  a 
recovery  be  had  in  this  action  by  force  of 
tbe  guaranty?  It  is  addressed  In  the  singu- 
lar to  Mr.  Allison.  Rutledge  undertook  for 
the  debt  of  Cooper,  and  la  bound  by  tbe 
writing,  and  this  only.  The  contract  cannot 
be  varied,  or  its  meaning  explained  without 
violating  the  statute  of  frauds.  He  did  not 
address  himself  to  two  Allisons,  but  to  one. 
Tbe  paper  from  Its  face  could  not  be  given 
in  evidence  to  sustain  tbe  joint  action,  and  It 
could  not  be  proved  by  parol  that  two  were 
meant"  In  the  case  of  Grant  v.  Naylor,  4 
Crandi,  224,  2  Ij.  EA,  222;  John  and  Jere- 
miah Naylor  brought  an  action  against  Dan- 
iel Grant  on  a  letter  or  contract  of  guaranty 
addressed  to  John  and  Joseph  Naylor.  Mr, 
Chief  Jastice  Marshall,  In  delivering  the 
opinion  of  the  court,  said:  "That  tbe  letter 
was  really  designed  for  John  and  Jeremiah 
Naylor  cannot  be  doubted,  but  the  principles 
which  require  that  the  promise  to  pay  tbe 
debt  of  another  shall  be  in  writing,  and 
which  will  not  permit  a  written  contract  to 
be  explained  by  parol  testimony,  originate  in 
a  general  and  wise  policy,  which  this  court 
cannot  relax,  so  far  as  to  except  from  its 
operation  cases  within  the  principles.  Al- 
ready have  so  many  cases  been  taken  out  of 
the  statute  of  frauds,  which  seem  to  be  with- 
in its  letter,  that  it  may  well  be  doubted 
whether  the  exceptions  do  not  let  In  many  of 
the  mischiefs  against  which  the  rule  was  in- 
tended to  guard.  On  examining  the  cases 
which  have  been  cited  at  bar,  it  does  not 
appear  to  the  court  that  they  authorize  the 
explanation  of  the  contract  which  Is  attempt- 
ed in  this  case.  This  Is  uot  a  case  of  am- 
biguity. It  is  not  an  ambiguity  patent,  for 
the  face  of  the  letter  can  excite  no  doubt  It 
Is  not  a  latent  ambiguity,  for  there  are  not 
two  firms  of  the  name  of  John  &  Joseph 
Naylor  &  Co.  to  either  of  which  this  letter 
might  have  been  delivered.  In  snch  a  case 
the  letter  is  not  a  written  contract  between 
Daniel  Grant,  the  writer,  and  John  and  Jere- 
miah Naylor,  the  persons  to  whom  It  was 
delivered.  To  admit  parol  proof  to  make 
such  a  contract  Is  going  further  than  the 
courts  have  evra  gone,  where  the  writing  Is 
Itself  a  contract,  and  where  no  pre-existing 
obligation  bound  the  party  to  enter  Into  it" 
The  apparent  weight  of  authority  is  that  no 
one  but  tbe  identical  person  to  whom  the 
letter  of  credit  was  addressed,  or  in  whose 
favor  the  Instrument  of  guaranty  rnns,  or 
his  or  their  assigns,  can  maintain  an  action 
thereon.  Taylor  v.  McClung,  2  Houst  (Del.) 
25;  Smith  v.  Montgomery,  3  Tex.  >198; 
Walsh  et  al.  t.  Bailie,  10  Johns.  (N.  Y.)  ISO; 
Praioyer  v.  Watson,  16  Johua  (N.  Y.)  100; 
Evansvllle  National  Bank  v.  Kaufmann  et 
al.,  93  N.  Y.  278,  4S  Am.  Rep.  204;  Taylor 
et  al.  T.  Wetmore,  10  Ohio,  49L  The  fol- 
lowing anthorlttes  appear  to  support  the 
contrary  doctrine:   Ulcblgan  State  Bank  t. 
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Peck.  28  Tt  200,  65  Am.  Dec.  234;  Wada- 
wortb  T.  Allen,  8  Orat.  (Va.)  174,  66  Am. 
Dec.  137.  It  Is  sot  necessary,  however,  to 
determine  which  announces  tbe  correct  rule, 
these  authorities  being  merely  referred  to  for 
the  purpose  of  Illuminating  tbe  doctrine  ot 
tbe  liability  of  a  guarantor. 

In  the  case  at  bar  the  guarantor  agreed 
to  answer  for  the  default  of  O.  0.  Scoresby. 
The  record  shows  that  upon  this  instrument 
of  guaranty  the  goods  were  furnished  the 
Scoresby  Tailoring  Company.  There  Is  no 
presumption  that  they  were  one  and  the 
same.  A  guarantor  has  the  right  to  pre- 
scribe the  exact  terms  upon  which  he  will 
enter  Into  tbe  obligation,  and  to  insist  upon 
a  discharge  In  case  those  terms  are  not  ob- 
served. If  the  Scoresby  Tailoring  Company 
was  a  corporatloQ  or  a  partnership  composed 
of  members  other  than  the  party  mentioned 
In  this  guaranty,  the  defendant  could  not  be 
held  as  guarantor  In  this  action.  If  it  were 
a  corporation.  Its  business  and  assets  would 
be  controlled  by  a  board  of  directors,  and 
tbe  guarantor  might  have  refused  to  bave 
been  bound  for  Its  deftiults,  though  the  said 
O.  0.  Scoresby  was  one  of  the  stockholders 
and  officers.  If  It  were  a  partnership  com- 
posed of  other  members  than  the  said  Scores- 
by. the  partnership  property  and  assets 
would  bave  been  subject  to  the  partnership 
control,  and  the  other  partners  would  have 
had  tbe  same  control  thereof  as  the  said  O. 
G.  Scoresby,  and  under  such  drcnmstances 
the  guarantor  might  have  declined  to  have 
become  bound.  The  plaintiff  having  failed 
to  affirmatively  show  that  the  goods  were 
furnished  to  the  party  named  In  the  guar- 
anty, the  guarantor  could  not  be  held  on  such 
llabUity. 

There  appears  to  have  been  no  error  com- 
mitted by  the  lower  court  In  rendering  Judg- 
ment In  favor  of  the  defendant.  Its  Judg- 
ment  is  afflnned.  All  the  Justlcea  concur. 


HANXA  T.  MOSHEB  et  al. 
(Supreme  Court  of  Oklahoma.   Nov.  12,  1908.) 
1.  SuBscRtpnoNs  a  16*)— Bailboao  Borits 

NOTS— DeFERBES. 

A  railroad  bonus  note  recited  tliat  It  was 
executed  in  consideration  of  benefits  accruing  to 
the  maker  from  tbe  construction  of  a  railroad 
over  the  route  as  then  located  by  tbe  permaneot 
survey.  It  also  contaioed  the  following  sen- 
tence: "If  the  road  is  not  constructed  and  tralna 
mnnlDg  Into  the  city  of  on  or  before  De- 
cember 1.  1903,  this  note  to  be  null  and  void." 
The  permaoent  survey  referred  to  In  tiie  note 
did  not  enter  said  city,  but  formed  a  junction 
with  another  railroad  about  one  or  two  miles 
from  the  dtv  limits,  and  entered  said  city  over 
the  tracks  of  the  railroad  with  which  it  Conned 
a  Junction.  Held,  that  the  railway  ctHnpany 
was  not  required  by  the  provisions  of  the  note 
to  build  its  road  into  said  city. 

[Eld.  Note.— For  other  cases,  see  Bubocriptions, 
Cent.  Dig.  I  14;  Dec  Dig.  |  15;*  Railroads, 
Cent.  Dig.  |i  83-85.] 


2.  Tbiai.  (H  160*)— DiBBcnoiff  or  Vebdict. 

It  Is  error  to  direct  a  verdict  against  the 
plaintiff,  when  there  Is  evidence  fairly  tending 
to  support  all  the  necessary  averments  of  his 
petition  entitling  him  to  recover, 

[Ed.  Note.— For  other  cases,  see  Trial,  Crat. 
Dig.  8!  381.  882;  Dea  E^gTl  168.*] 

(Syllabus  by  the  CourtJ 

Error  from  Probate  C^urt,  Pawnee  County. 

Action  by  H.  C.  Hanna  against  Oeorge  U 
Mosher  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Beversed 
and  remanded. 

This  action  was  originally  broo^t  In  the 
probate  court  of  Pawnee  county  to  recover 
on  a  certataL  bonus  note  glTOn  to  tbe  Ailcan- 
sas  Yall^  ft  Western  Ballwi^  Ounpany 
tbe  defendant  George  K  Mosher,  which  note 
had  been  Indorsed  and  assigned  1^  the  payee 
and  had  become  tbe  property  of  plaintiff,  H. 
C.  Hanna.  The  case  was  tried  to  a  Jury  In 
the  probate  court,  and  resulted  In  a  verdict 
for  the  plaintiff.  Defendant  appealed.  Upon 
trial  of  the  case  in  the  district  conrt  of  Paw- 
nee county,  tbe  court,  after  evidence  had  been 
Introduced  by  both  parties,  npon  motion  of 
the  defendant,  directed  tbe  Jury  to  return 
a  verdict  fbr  defendant;  on  whldi  verdict 
Judgment  was  rendoed,  and  the  case  was 
api)ealed  by  plaintiff  to  tbe  Supreme  Conrt 
of  the  territory  of  OklalKuna,  where  tt  was 
pending  at  the  time  of  Oie  admission  of  ttie 
state. 

Poe^  Biddlson,  Campbell  ft  Ba^etoa,  for 
piahirtfr  In  error. 

HAYES.  J.  (after  stating  the  facts  aa 
above).  The  note  sued  on  is  In  the  follow- 
ing words:  "$2S0.00.  Enid,  O.  T.,  August 
5,  1002.  For  value  received  and  In  con- 
sideration of  benefits  accruing  to  me  from 
the  construction  of  the  Arkansas  VaU^  & 
Western  Railway  over  t£e  route  as  now  lo- 
cated by  the  permanent  survey  I  promise  to 
pay  to  the  order  of  the  Arkansas  Valley  ft 
Western  Railway  Company  at  tbe  Bank  of 
Enid,  O.  T.,  the  sum  of  two  hundred  and  fifty 
dollars;  said  amount  to  be  due  and  payable 
when  said  line  of  railroad  la  constructed 
and  when  trains  are  running  Into  tbe  city 
of  Enid  on  or  before  December  1,  1903,  this 
note  to  be  null  and  void.  [Signed]  George 
L.  Mosher."  Plaintiff  alleges  in  lils  petition 
that  the  Arkansas  Valley  &  Western  Railway 
Company  had  complied  with  ■  all  the  condi- 
tions of  said  note,  and  had  constructed  its 
line  of  railroad  over  the  route  as  located 
by  the  permanent  surrey  in  existence  at  the 
time  said  note  was  executed,  and  that  It 
ran  trains  Into  the  city  of  Enid  before  the 
1st  day  of  December,  1903.  Defendant  by 
his  amended  answer  made  general  denial 
of  the  allegations  of  plaintiff's  petition.  He 
denied  that  the  railway  company  had  com- 
plied with  the  conditions  of  the  note,  both 
in  that  said  company  Iiad  not  prior  to  the  1st 


•For  oHur  mhs  im  bud*  tople  and  sMtlon  NUlf  BBR  In  Dm.  A  Am.  DIsi.  HOT  to  tete^  *  Reporter  lateus 


Digilized  by 


Google 


OkL) 


HANNA  T. 


HOSHER. 


359 


day  of  December,  1903.  or  at  any  other  time 
constnicted  its  road  Into  the  city  of  Enid,  and 
In  that  U  had  not  ran  Its  traina  into  the  city 
of  Enid  before  the  Ist  day  of  December,  1903. 
He  farther  pleaded  that  certain  mlsrepreaea- 
tationa  had  been  made  by  the  soliciting  com- 
mittee, who  Induced  him  to  execute  and  de- 
liver the  note  sued  upon,  and  that  he  was 
Induced  to  execute  and  deliver  said  note 
by  reason  of  such  false  representattons;  that 
the  railroad  company  had  prior  to  the  exe- 
cution of  said  note  contracted  to  build  said 
road  as  provided  In  the  note;  that  the 
note  was  therefore  without  consideration. 
No  proof,  however,  was  ottered  In  sui^rt 
of  these  allegations. 

The  note  la  nonn^tiable,  and  therefore 
8nb;]ect  in  the  bands  of  plaintiff  to  all  the 
defenses  that  it  would  have  been  subject  to 
if  It  had  remained  In  the  hands  of  the  origi- 
nal payee.  The  execation  and  Indorsement 
of  the  note  was  admitted  at  the  trial.  It  Is 
also  admitted  that  the  railway  company  has 
never  constructed  its  line  of  railway  into  the 
city  of  Enid,  and  that  It  has  never  run  trakis 
over  its  own  tracks  into  said  city.  But  the 
evidence  without  contradiction  Is  that  said 
raUway  company  constracted  Its  line  of  rail- 
road from  a  point  near  Tnlsa,  Ind.  T.,  over 
the  route  that  had  been  located  by  the  per- 
manent survey  made  prior  to  the  execution 
and  delivery  of  the  note  sued  up<m  to  a  point 
on  the  Blackwell,  Enid  &  Southwestern  Rail- 
road between  one  and  two  miles  northeast 
from  the  city  of  Enid.  The  Arkansas  Val- 
ley &  Western  Hallway  Oompany  completed 
its  line  to  said  point  and  connected  with  the 
Blackwell,  Enid  &  Soath western  Ralhroad 
Company's  line  during  the  latter  part  of  the 
year  190S,  and  ran  traina  over  said  line  of 
railway  to  said  Junction,  and  from  said  Junc- 
tion over  the  line  of  the  Blackwell,  Enid  & 
Southwestern  Into  the  city  of  Enid  during  the 
month  of  December,  1903,  bat  the  evidence 
Is  very  conflicting  as  to  whether  any  trains 
ran  into  tJie  city  of  Bnld  by  ttie  Ist  day  of 
December,  1903. 

No  brief  has  been  filed  by  defendant  In  er- 
ror, and  we  have  been  compelled  to  consider 
this  case  without  the  benefit  of  si^gestions 
from  him  as  to  the  theory  upon  which 
the  trial  court  decided  to  direct  the  Jury  to 
return  a  verdict  for  him.  It  appears  from 
the  record,  and  from  the  brief  of  plaintiff 
in  error,  that  the  court  construed  the  provi- 
sion of  the  note  to  be  that  the  Arkansas 
Valley  &  Western  Railway  Company  was  re* 
quired  to  bnlld  Its  line  of  railway  Into  the 
dty  of  Enid,  and  to  ran  Its  trains  over  its 
own  road  Into  the  city  of  Enid  by  the  let  day 
<^  December,  1908.  and  that  failure  to  do  so 
rendered  the  note  null  and  void.  It  is  con- 
tended by  plaintiff  in  error  that  this  constrac- 
tlon  of  the  provisions  of  the  note  was  ei> 
ror.  In  the  first  sentence  of  the  note  It  Is 
recited  that  the  consideration  that  moves 
tbe  maker  to  execute  the  same  Is  the  bene- 
flt  aocmlnff  to  Um  from  the  ooiutructloii  (rf 


the  Arkansas  Valley  &  Western  Railroad 
over  the  route  as  then  located  by  the  perma- 
nent survey,  and  that  said  note  "shall  be  due 
and  payable  when  the  line  of  railroad  Is  con- 
structed and  when  trains  are  running  Into 
the  city  of  Enid."  The  note  does  not  describe 
the  permanent  survey  that  had  then  been 
located,  and  we  are  forced  to  rely  upon  evi- 
dence not  disclosed  by  the  terms  of  the  note 
as  to  where  the  permanent  survey  then  made 
was  located.  The  uncontradicted  evidence  Is 
that  only  one  permanent  survey  bad  been 
made  before  the  execution  of  the  note,  and 
that  It  did  not  extend  into  the  city,  but  con- 
nected with  the  Blackwell,  Enid  &  South- 
western Railroad  Company's  line  at  the  point 
hereinbefore  described,  called  "Steen's  Junc- 
tion." If  the  note  had  be^  concluded  with 
the  first  sent^ice,  there  could  be  no  contention 
that  anything  further  was  required  of  the 
Arkansas  Valley  &  Western  Railway  Com- 
pany than  to  build  its  line  over  said  route 
as  located  by  said  survey  to  Steen's  Junc- 
tion and  to  run  Its  trains  Into  the  city  of 
Enid.  If  the  railroad  company  was  required 
by  the  terms  of  the  note  to  build  its  road  In- 
to the  city  of  Enid  and  to  run  its  trains  on 
Its  own  road  Into  the  city  of  Enid  by  Decem- 
ber 1,  1903,  such  requirement  mast  be  ef- 
fected by  the  last  sentence  of  the  note,  which 
reads:  "If  the  road  is  not  constracted  and 
trains  ranning  Into  the  city  of  Enid  on  or 
before  December  1,  1903,  this  note  to  be  null 
and  void."  In  order  for  this  clause  In  the 
note  to  require  the  railway  company  to  con- 
stract  ks  railroad  Into  the  city  of  Enid,  It 
must  be  constraed  to  read  "if  the  road  Is  not 
constracted  Into  the  city  of  Enid,  and  trains 
ranning  into  the  city  of  Enid  on  or  before 
December  1,  1903,  this  note  to  be  null  and 
void";  but.  If  we  constrae  tble  sentence  In 
connection  with  the  entire  contract,  as  It 
should  be,  we  do  not  believe  that  such  mean- 
ing was  Intended  by  the  parties  to  the  con- 
tract, or  that  such  meaning  Is  conveyed  by 
the  language  used  therein.  Evidently  the 
road  referred  to  in  this  sentence  is  the  same 
road  referred  to  in  the  first  soitence  of  the 
note,  and  the  road  referred  to  In  the  first  sen- 
tence of  the  note  was  the  road  that  was  to 
be  built  upon  the  permanent  survey  that 
had  then  been  located,  and  the  permanent 
survey  did  not  contemplate  the  building  of 
the  road  into  the  city  of  Enid,  but  that  the 
city  should  be  reached  by  the  Arkansas  Val- 
ley &  Western  Railway  Company's  line,  form- 
ing a  Junction  with  the  Blackwell,  Enid  & 
Bouthwestera  Hallway  Company's  line  at 
Steen's  Junction.  To  constrae  the  last  sen- 
tence as  providing  that  the  road  should  be 
built  into  the  ctty  of  Enid  Is  to  give  It  a 
meaning  that  places  upon  the  railroad  an  ob- 
ligation In  direct  confiict  with  that  placed 
upon  It  by  the  first  sentence  of  the  note,  for, 
by  the  first  sentence,  it  Is  required  to  build 
the  road  upon  the  route  located  the  per- 
manent survey,  bat  this  it  could  not  do  If 
It  cfunpUed  wltb  {be  pcovlsloiui  oC  the  last 
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sentence  constraed  as  reqntrlng  it  to  build 
into  the  dty. 

In  arriving  at  the  Intention  of  the  parties 
to  a  otmtract.  the  whole  contract  should  be 
read  and  construed  t(«ether,  and.  U  possible, 
each  and  eyery  part  thereof  be  made  eCfec- 
tlre.  If  the  last  sentence  Is  conetmed  to 
reqnfre  the  company  to  build  Its  road  Into 
the  CII7  of  Enid,  then  the  first  sentence  In 
the  note  cannot  be  given  force  and  efFect,  for 
the  reason  that  the  road,  the  building  of 
which  was  to  be  the  consideration  for  the 
execution  of  the  note,  was  to  be  butlt  upon 
the  [>ermattent  survey  then  made,  which 
formed  a  ;]unctlon  with  the  other  railroad 
company'B  line  at  a  point  outside  the  cl^  of 
Bold.  Construing  the  entire  contract  togeth- 
er and  not  any  particular  part  of  It  alone, 
the  intention  of  the  parties  appears  to  iu  to 
have  been  to  contract  that  the  road  should 
be  buBt  by  the  company  on  its  permanent 
survey  by  December  1,  1003,  and  that  the 
trains  should  be  run  into  the  city  of  Enid 
on  or  before  said  date.  It  is  true  the  evi- 
dence does  not  disclose  whether  the  defend* 
ant  at  the  time  he  executed  the  note  had 
actual  knowledge  of  the  location  of  tiie  per- 
manent survey  that  had  already  been  made, 
and  that  it  terminated  at  said  Junction ;  but, 
since  he  contracted  with  reference  to  said 
permanent  survey  and  stipulatM  that  the 
road  should  be  built  thereon,  the  presump- 
tion is  that  be  had  knowledge  of  such  survey. 
The  railroad  company  did  build  Ms  line  over 
■aid  permanent  survey  and  formed  a  junc- 
tion with  the  BlacAwell,  Bnld  &  Southwes- 
tern BaUroad  Compaz^s  line  at  said  point 
and  ran  Its  trains  Into  the  of  Enid  dur^ 
Ing  the  month  of  December,  1908.  The  exact 
time  of  the  completion  of  the  road,  however, 
and  the  date  on  which  it  first  ran  its  trains 
into  tbB  city,  are  matters  about  which  the 
erldoice  ts  veiy  conflicting,  but  there  is  evi- 
dence tliat  fairly  teods  to  prove  that  the 
railroad  company  coDstmcted  its  road  In  ac- 
cordance with  the  contract  We  cannot  say, 
and  it  la  not  for  us  to  say.  tiiat  the  prepon- 
derance of  the  evidence  upon  these  Issues 
was  In  fiivor  of  plaintiff;  but  there  Is  evi- 
dence that  fairly  tends  to  prove  that  the 
railroad  company  ccmstmcted  the  road  in  ac- 
cordance with  Its  contract  and  ran  its  trains 
into  the  city  within  the  time  provided  In  the 
note,  and  the  credibility  ot  the  wltnessea  and 
the  weight  of  the  evidence  were  questions 
for  the  jory.  Winea  a  motion  Is  made  to 
direct  a  verdict,  the  sole  question  is  wheth- 
er, admitting  the  truth  of  all  the  evidence  In 
favor  ot  the  party  against  whom  the  same 
is  made,  together  with  such  conclusions  as 
can  reasonably  be  dnwn  from  it,  thwe  Is 
evidence  reasonably  tending  to  support  the 
verdict  the  Jury  might  render  In  favor  of 
such  party.  Baker  v.  Xlchols  ft  Sh^ard 
Co.,  10  Okl.  685,  65  Pac.  100.  There  Is  erl- 
deuce  fairly  tending  to  estobUsh  all  the  nec- 


essary  averments  of  plaintiffs  petition  en- 
titling him  to  recover,  and  It  was  error  for 
the  court  to  direct  a  verdict  against  him. 
The  cause  is  reversed  and  remanded. 

WILLIAMS,  a  J.,  and  TUBNEB,  KANE, 
and  DUNN,  J  J.,  concur. 


WESTON  V.  TEEEITOBT. 

(Crfanhial  Oonrt  of  Appeala  of  Oklahoma.  Nor. 

11,  190a) 

1.  iNDICnCENT  AND  IITFOBlUTIOir  (§  110*)  — 

Lahqdaob  or  STATTme. 

In.  an  Indictment  for  committing  an  offense 
against  a  statute,  the  offense  may  be  described 
in  the  general  language  of  the  act,  but  the  de- 
scription mnst  be  accompanied  by  a  statement 
of  all  the  particalars  essential  to  oonstitote  the 
offense  or  crime,  and  to  acqaalnt  the  accused 
with  what  he  most  meet  on  the  trial. 

[Ed.  Note.— For  other  easea,  see  Indictment 
and  Information,  CeuL  il  280-294;  Dec. 
Dig.  i  110.*] 

2.  IlTTOXIOATnTO  IjQ-UOBfl  (M  219*)  — KUGAK 
SaUI— INFOBKATION . 

An  information  or  Indictment  for  selling 
malt,  spirituous,  or  vinous  liquors,  or  any  in- 
toxicating drinks,  in  violation  of  section  3407, 
Wilson's  Rev.  &  Ann.  St.  1908,  must  give  the 
name  of  tbe  per8<m  to  whom  the  sale  was  made, 
so  that  the  defendant  may  know  what  particu- 
lar offense  he  is  called  upon  to  defend  against. 

[Ed.  Mote.— For  other  case^  see  Intozieating 
Liqnors,  Gent  Dig.  H  287-230;  Dea  Dig.  i 
219.»] 

8.  iNTOziaATmci  LxquoBa     220*)— Iusoal 

SAZ<B— iNTOBHATIOn . 

An  information  for  giving  away,  npon  any 
pretext,  malt,  spirituous,  or  vinous  liquors,  or 
any  Intoxicating  drinks,  in  violation  of  section 
3407,  Wilson's  Rev.  ft  Ann.  St  1908,  most 
state  the  name  of  the  person  to  whom  the  gift 
waa  made,  and  the  pretext  under  which  tbe  gift 
was  made  must  also  be  stated,  so  that  tbe  de- 
fendant may  know  what  offense  he  is  required 
to  defend  against. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Llqoon,  Cent  Dig.  I  229 ;  De&  Dig.  1 22a*] 
4.  Cbxminai,  Law  (S  1188*)— AppKAb— Bbtbb- 

SAL. 

When  an  Indictment  is  fatally  defective,  and 
there  is  no  testimony  in  tbe  case  tending  to  show 
a  violation  of  law,  the  conviction  will  be  re- 
versed, with  dlrsetions  to  dismiss  the  case. 

[Ed.  Note.— For  other  eases,  see  Orlndnal 
Law.  Cent  Dig.  |  8222;  Dec.  Dig.  1 1188.*] 

(Syllabus  by  the  Court) 

Appeal  from  Woods  County  Court;  W.  T. 
Wilson,  Judge: 

Henry  Weston  was  convicted  of  rioiation 
of  the  liquor  law  and  appeals.  Rerersed  and 
remanded. 

On  the  13th  day  of  July,  1005,  tbe  foHow^ 
Ing  Informatlw  was  filed  in  tbe  probate  court 
of  Woods  county,  Okl.  T.,  against  Henry  Wes- 
ton, hereinafter  called  defendant  and  Thomas 

Fox,  viz.: 

"Tenrltory  of  Oklahoma,  Plaintiff  t.  Hen- 
ry Weston  and  Tbomas  Fox;  Defendanto. 
Amended  Information.  Comes  now  Luther 
Martin,  tbe  duly  elected,  qualified,  and  act- 
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tag  eoiinty  attorney,  wltbln  and  for  said 
Woods  connty,  terrttory  of  Oklahoma,  in  the 
year  of  onr  Lord  one  thonaand  nine  hnndred 
and  flre,  In  the  name  and  authority  and  oa 
behalf  of  the  territoiy  of  Oklahoma,  InfOrma- 
tlonmakea:  That  cm  the  23d  day  of  June,  1906» 
In  the  county  of  Woods  and  territory  of  Okla- 
homa, Henry  Weston  and  Thomas  Fox  did 
then  and  there  sell  at  retail  and  give  away 
mal^  splrttnons,  and  Tlnons  llqnors,  and  In- 
toxicating drinks  wltbont  having  obtained  a 
llcoise  for  the  sale  thereof,  and  that  said 
llqnors  were  not  made  from  grapes  grown  or 
raised  by  the  said  Henry  Weston  and  Thomas 
Fox  on  land  owned  or  occupied  by  them  In 
the  territory  of  Oklahoma,  contrary  to  the 
tbrm  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dlgnl^ 
of  the  territory  of  Oklahoma.  Luther  Mar- 
tin, County  Attorney." 

Said  amended  Information  contains  the 
following  indorsemoit: 

"Territory  of  Oklahoma,  County  of  Woods, 
-HBB.:  Personally  appeared  before  me  the 
onderslgned  authoril7>  J'  Henry  Walker,  who, 
being  of  lawful  age  and  first  duly  sworn  on 
bla  oath,  says  that  he  has  read  and  knows 
tite  statements  and  allegations  contained  in 
the  within  Information,  and  that  the  same 
are  true.  J.  Henry  Walker. 

"Subscribed  and  sworn  to  before  me  this 
13th  day  of  July,  UOB.  T.  D.  Nash,  Probate 
Clerk." 

On  the  same  day  defendant  filed  bis  de- 
murrer to  said  Information,  which  was  orer* 
ruled  by  the  court,  to  which  defendant  duly 
reserved  an  exception.  On  the  14th  day  of 
July,  1906,  the  Jury  returned  a  verdict  flnd- 
ti^  Thomas  Fox,  who  was  jointly  charged 
with  the  defendant,  with  the  offense  named 
in  the  informatloQ,  not  guilty,  and  also  a  ver- 
dict finding  the  defendant  guilty  as  charged. 
A  motion  for  a  new  trial  was  filed  and  over- 
ruled, and  the  defendant  brought  this  case  to 
the  'Supreme  Court  of  Oklahoma  Territory 
by  appeal.  When  the  state  of  Oklahoma  was 
admitted  Into  the  Union  this  case,  under  the 
provisions  of  our  Constitution  and  the  enabl- 
ing act,  was  transferred  to  the  Supreme 
Court  of  the  state.  Upon  the  creation  of  the 
Criminal  Court  of  Appeals  the  Supreme  Court, 
as  directed  by  law,  transferred  the  case  to 
this  court 

Snoddy  &  Son,  for  appellant  W.  0.  Beeves, 
Aast  At^.  Gen.,  for  the  Territory. 

FURMAN,  P.  J.  (after  stating  the  facts  as 
above).  In  view  of  the  disposition  which  we 
feel  It  to  be  our  duty  to  make  of  this  case, 
u  In  all  probability  It  will  never  be  tried 
again,  and  as  the  law  upon  which  the  In- 
formation was  based  has  been  superseded  by 
tbe  oonstltntlonal  and  statutory  provisions 
upon  problbttton.  we  do  not  deem  It  necessary 
to  do  more  than  discuss  and  decide  the 
▼ital  qnesttons  In  the  case.  These  questions 
are,  first,  the  sufficiency  ct  the  information; 
Moomdly,  the  snlBclen<7  of  the  evidence. 


First  In  onr  Judgment  the  information  Is 
fatally  defective  in  attempting  to  charge  a 
violation  of  law  In  the  matter  of  selling  at 
retail,  or  giving  away,  "malt,  ^Iritnous,  and 
vinous  liquors  and  Intoxicating  drinks"  In 
violation  of  law.  Section  8407,  W1Is(hi'8  Bev. 
ft  Ann.  &t  Okl.  1903.  is  as  f<^lowa:  "Any  per* 
son  who  shall  sell  at  retail  or  give  away  up- 
on any  pretext  malt  spirituous,  or  vinous 
llqnors,  or  any  Intoxicating  drlnlra  without 
havli^  first  compiled  with  the  provisions  of 
this  act  snd  obtained  a  license,  as  herein 
provided,  shall  for  each  offense  be  fined,"  etc. 
It  is  seen  that  to  sell  at  retail  under  the 
conditions  named  In  the  statute  was  an  of- 
fense against  the  law,  pretext  or  no  pretext 
But  the  giving  away  must  have  been  "upon 
any  pretext."  or  there  was  no  violation  of 
law.  This  being  a  part  of  Oie  section  of  the 
statute  creating  the  offense,  the  very  lan- 
guage ct  the  statute,  or  words  of  similar  im- 
port, must  have  been  used  In  the  Information. 
In  Slover  v.  Territory,  5  Okl.  e09,  49  Pac. 
1010.  Judge  Tarsney  said:  *1n  criminal  cases 
the  accused  has  the  con^titntlonal  right  to 
be  Infbrmed  of  the  nature  and  cause  of  tbe 
accusation.'  Const  U.  8.  Amend,  art.  6.  The 
Indictment  must  set  fwth  the  offense  with 
clearness  and  ftll  necessary  certainty,  to  ap- 
prise Uie  accused  of  the  crhne  with  which  he 
stan&  diarge^  and  every  ingredient  of 
which  the  crime  ts  comi)osed  must  bti  accu- 
rately and  clearly  alleged.  It  is  an  elementa- 
ry principle  of  criminal  pleading  that  the  in- 
dictment must  furnish  the  accused  with  such 
a  description  of  Uie  charge  against  him  as 
will  enable  him  to  make  his  defense,  and 
avail  himself  of  his  conviction  or  acquittal 
for  protection  against  a  further  prosecution 
for  tbe  same  cause,  and  also  to  Inform  the 
court  of  the  facta  alleged,  so  that  It  may  de- 
cide whether  they  are  sufficient  In  law  to 
support  a  conviction  If  one  should  be  had. 
For  these  facts  are  to  be  stated  and  set 
forth  In  the  Indictment  with  reasonable  par- 
ticularity of  time,  place,  and  circumstances. 
United  States  v.  Crulksbank  et  a1.,  92  U.  S. 
642,  23  L.  Ed.  588;  Cooley'S  Const  Llm. 
874;  Wharton's  Crim.  Plead.  &  Prac.  153." 
In  Lawton  v.  Territory,  9  Okl.  458,  60  Pac. 
94,  Judge  Halner  said:  "However,  all  the 
courts  bold  that  it  Is  necessary  to  allege,  In 
the  indictment  or  Information,  every  essen- 
tial element  of  the  crime,  and  that  an  In- 
dictment or  information  which  falls  to  do  so 
is  bad."  In  Perkins  v.  Territory,  10  Okl. 
606,  63  Pac.  861,  the  Supreme  Court  held 
that:  "If  the  charge  In  the  Indictment  Is 
substantially  In  tbe  language  of  the  statute, 
It  Is  sufficient,  and  the  language  used  should 
receive  Ite  common  and  ordinarily  accepted 
meaning."  These  decisions  are  In  harmony 
witb  the  overwh^mlng  weight  <tf  the  decid- 
ed cases,  and  with  the  phlJoeophy  of  tbe  law, 
and  meet  our  entire  approval. 

The  statute  under  discussion  was  token 
from  Nebraska,  in  the  case  of  State  v.  Ball, 
27  Neb.  604,  43  N.  W.  30&,  the  Supreme  Court 
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of  that  itate  Bald:  section  under  ctutBid- 
eratlon  waa  eyldently  Intended  to  prohibit 
Uie  sale  of  Inttolcatlng  Ilqnora  Ifj  those  hxv- 
ing  no  Itoenae  to  engage  In  the  trafflc.  This 
la  the  primary  object  at  the  law.  In  order 
to  make  the  prohibition  eflectlTe,  the  L^ls- 
lature  saw  pn^er  to  provide  against  Its 
evasion  by  subterfuge  or  pretext  In  giving 
away,  as  by  the  aale  of  articles  of  no  value, 
accompanied  by  a  gift  of  the  liquor,  or  by  an 
ostensible  or  colorable  transaction,  by  which 
the  liquor  could  be  disposed  of  without  a 
sale,  and  yet  Gonstitute  principal  element 
of  the  sale  or  barter.  Webster  in  his  Un- 
abridged Dictionary  defines  the  word  'pretext' 
as  'ostensible  reason  or  motion  assigned  or 
assumed  as  a  color  or  cover  fw  the  real  rea- 
son or  motive;  false  appearance;  pretense.' 
It  was  evidently  not  the  Intention  of  the 
Legislature  to  make  the  simple  act  of  giving 
away  intoxicating  liquors  a  crime  without 
reference  to  the  drcamstancea,  necessities,  or 
conditions  attendli^  the  s^vli^;  and  ttiere- 
fore  the  giving  of  Intoxicating  liquors,  when 
wholly  unaccompanied  an  intentlcm  to 
evade  the  law,  Is  not  necmsarily  a  crime. 
We  are  strengthened  In  this  view  by  ref- 
erence to  section  81  of  the  same  diapter 
(Comp.  St.  1885,  c.  SO.  |  SI),  which  makes  It 
a  crime  for  any  person  to  treat  another  or 
to  give  away  any  liquor,  beer,  wine,  or  Intox- 
icating beverages  whatever,  purchased  and 
to  be  drunk  In  any  saloon,  or  other  public 
place  where  such  liquors  or  beva-ages  are 
kept  for  sale.  If  it  bad  been  the  Intention  of 
tbe  Ijeg^ature  to  make  the  giving  away  of 
Intoxicating  liquors  a  crime  in  all  cases,  then 
the  mactment  of  the  section  above  referred 
to  would  have  betsa  wholly  useless,  as  tiie 
oBeoM  would  have  becm  completely  covered 
by  section  11  above  quoted.  If  the  giving 
*wa8  iqran  any  pretexts  <0r  the  purpose  of 
evading  the  law,  the  pretext  under  which  it 
was  given  would  have  to  be  set  out  substan- 
tially in  the  Indictment  The  indictment  in 
this  case,  therefore,  did  not  charge  the  crime 
of  'giving  away'  under  tbe  provisions  of  the 
section  quoted,  and  did  not  charge  a  viola- 
tion of  the  law  In  that  particular.  We  think* 
also,  that  the  contention  of  counsel  for  the 
district  court  that  the  Indlctmoit  was  vague 
and  uncertain,  as  charging  both  the  Belling 
and  giving  away,  within  the  meaidng  of  the 
atatute.  of  the  same  article  of  intoxicating 
liquors,  cannot  be  maintained.  As  we  have 
seen,  in  order  to  constitute  a  crime,  the  giv- 
ing must  be  upon  some  pretext  for  the  pur- 
pose of  evading  the  law,  and  the  tenn  *giv- 
ing  away'  does  not  Import  such  an  act  This 
being  true,  the  allegation  of  tbe  Indictment 
can  charge  nothing  more  than  the  sale  and 
delivery  of  the  liquor  to  the  person  named. 
That  It  mig^t  have  been  better  pleading  to 
charge  In  direct  terms  the  sale  and  deliveiy 
of  the  Uqnor  Is  perhaps  true  (although  the 
term  'sale'  probably  includes  both),  yet  we 
cannot  see  that  more  tlian  this  was  charged." 
In  United  States  v.  Hess,  124  U.  S.  483,  8 


Sup.  Ct  671,  SI  L.  Bd.  BlO,  the  Supreme 
Court  held  that:  "In  an  Indictment  for  com- 
mitting an  ottauM  against  a  statute,  tlie 
offense  may  be  described  in  the  general  lan- 
guage of  the  ac^  but  the  description  must  be 
accompanied  by  a  statemmt  of  all  the  i»ar- 
ticnlars  essential  to  oonstttnte  the  offense 
or  crime,  and  to  acquaint  ttiB  accused  wltli 
what  he  must  meet  on  trial."  It  win  not  be 
denied  that  In  cases  of  obtaining  m<mey  or 
goods  under  false  represaitatlons,  tbe  Indict- 
ment or  Information  must  not  only  me  sub- 
stantially the  language  of  ttie  statute  In 
charging  tbe  offense^  but  moat  go  farther  and 
give  the  representations  made  which  are 
claimed  to  be  false,  and  also  give  ttie  name  of 
the  iHirty  defrauded,  and  state  all  of  the  ma- 
terial details  of  the  transaction.  Others 
wise  it  Is  manlfMt  that  a  defendant  could 
not  prepare  to  make  his  defense  or  plead  a 
Judgment,  either  of  acquittal  or  conviction. 
In  bar  of  a  subsequent  Indictment  tor  the 
same  oflF&ose.  So  In  the  case  at  bar  the  in- 
dictmmt  should  have  given  the  name  of  the 
person  to  whom  ihe  alleged  sale  was  made^ 
and  should  have  alleged  that  the  gift  was  up- 
on a  pretext,  and  have  steted  what  ttie  pre- 
text was;  and  tbe  name  of  the  person  to 
whom  the  pretended  gift  was  made.  The 
necessity  tor  this  rule  of  law  la  clearly  stet- 
ed in  Dixon  v.  Stete,  21  Tex.  App.  NO,  1  S. 
W.  460.  The  court  said:  "In  the  case  of  the 
offense  with  whi<di  the  def«idant  has  been 
convicted,  titils  rule  Is  particularly  applicable 
because  the  accused  party  may  have  sold 
intoxicating  Uqnors  to  a  ttiauaand  different 
persons  without  in  a  single  Instance,  having 
violated  the  law.  The  sates  may  have  been 
to  [>erB0D8  who  had  proper  prescriptions,  or 
ihe  liquor  sold  may  have  been  tor  sacra- 
mentel  purposes^  How  is  be  to  know  what 
particular  sale  he  is  to  answer  for  unless 
the  indictment  in  some  way  ld«itlfies  the 
sale  complained  of  by  the  state  as  a  vlola^ 
tlon  of  law?  Must  he  come  prefiared  to 
prove  the  legality  of  each  of  the  thousand 
sales  he  has  made?  To  require  this  would 
be  unreasonable  and  oppresdve;  It  Is  not 
unreasonable  to  devolve  upon  the  state  the 
not  difficult  duty  of  Intormlng  the  aocosed 
whidi  one  of  the  sales  made  him  is  com- 
plained <a  as  nnlawftil.  We  think  he  la  en* 
titled  to  tills  toformatlon,  and  because  in 
this  case  the  Indictment  did  not  afford  such 
information,  it  Is  uncertain  and  bad,  and  tiie 
trial  court  erred  In  overruling  tbe  exertion 
to  it  for  which  error  the  judgment  Is  re- 
versed, and  becnuse  flw  indlctmoit  is  de- 
fective In  the  matter  of  substance,  tiie  pros- 
ecution is  dismissed."  We  fully  ocmcac  In 
the  views  expressed  In  these  authorities. 

Second.  Upon  an  examination  of  the  evi- 
dence we  find  that  tb^  is  not  a  partlde  of 
testimony  of  any  sale.  There  is  evidence  of 
the  defendant  having  given  away  Intoxicat- 
ing drinks,  but  there  Is  no  evidence  of  "any 
pretext"  or  tiiat  such  giving  was  a  subter- 
fuge to  evade  or  defeat  the  law.  For  tbeaa 
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reasons  the  trial  court  erred  in  not  sustain- 
ing defendant's  demurrer  to  the  indictment, 
and  also  erred  in  orerrullng  defendant's  mo- 
tion for  a  new  trial.  While  thla  court  is  an- 
xious to  sustain  the  proceedings  In  trial 
courts,  it  can  only  do  so  when  they  are  In 
conformity  with  the  law. 

This  judgment  Is  therefore  reversed,  and 
the  cause  remanded,  with  directions  to  the 
trial  court  to  sustain  defendant's  motion  for 
a  new  trial  and  his  demurrer  to  the  informa- 
tion, and  dismiss  the  prosecatlon  and  dis- 
charge the  defendant 

BAKBB  and  DOYLE,  JJ^  concor. 


HINSLET  T.  UNITED  STATES. 
(Oilminal  Court  of  Appeals  of  Oklahoma. 
Not.  11,  180a) 

1.  OannRAL  Law  (|  1156*)— Nbw  "Tbial— 
Gboumd»— Review  on  Appeal. 

A  new  trial  will  not  be  granted  for  insuffi* 
deney  of  the  evidence,  or  where  the  evidence 
is  conflicting,  or  because  the  verdict  is  contra- 
ry to  the  eviaence.  These  qaestlons  beinE  with- 
in the  discietion  of  the  trial  court,  its  decision 
will  not  be  disturbed  on  appeal,  unless  It  ap- 
pears that  the  trial  court  abused  Its  discretion 
touching  these  matters. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  8067-3071;  Dee.  Dig.  I 
USfl.*] 

2.  GananAL  Law  (|  1159*}— APFBAZr-Sur- 
nciENCT  or  Evidence. 

To  warrant  or  sustain  a  conviction  for 
crime,  there  must  be  evidence  sufficient  to  prove 
that  the  offense  was  committed,  and  also  to  in- 
culpate the  defendant  in  the  commission  thereof, 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  3074-3083;  Dec.  Dig.  S 
IIBO.*] 

8.  CanrntAX.  Law  (|  1168*)  —  Appeai.  —  Rb- 

TXBW  or  EVIDBNOK. 

Upon  the  overruling  of  a  modou  for  a  new 
trial  by  the  trial  court  upon  the  ground  that 
there  u  no  evidence  to  support  the  verdict, 
when  the  overruling  of  such  motion  was  prop- 
erty excepted  to  and  preserved  in  the  record, 
ana  is  made  the  basis  of  an  assignment  of  er- 
ror. It  la  the  duty  of  the  appellate  court  to  re* 
view  the  evidence;  and,  if  the  record  discloses 
that  there  Is  no  evidence  to  support  the  verdict, 
a  new  trial  should  Iw  granted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  H  8074^^088;  Dee.  Dig.  ! 
1169.»] 

(Syllabus  by  the  Court) 

Error  from  the  United  States  Court  tor  the 
Central  District  of  the  Indian  Territiwy;  be- 
fore Justice  Thomas  C.  Humphry.  ■ 

Arthur  Hinsley  was  convicted  man- 
slaughter, and  appeals.  Reversed  and  re- 
manded. 

Appellant,  Arthur  Hlnsiey,  was  Indicted  in 
the  United  States  court  for  the  Central  dis- 
trict, Indian  Territory,  sitting  at  Durant, 
which  Indictment  was  duly  returned  by  the 
grand  Jury  and  filed  in  said  court  on  the 
15th  day  of  November,  1005,  wherein  said 
appellant  was  charged  with  baring  on  the 


8th  day  of  November,  19QS,  within  said  dis- 
trict, committed  the  crime  of  murder,  in 
the  itiillng  of  Clarence  Schwartz.  Co  the 
17th  day  of  Noventber,  19(MS,  the  appellant 
was  duly  arraigned  and  entered  a  plea  of 
not  guilty,  and  upon  bis  motion  this  cause 
was  continued  to  the  next  term  of  said  court. 
On  February  28,  1806,  he  was  found  guilty  of 
the  crime  of  manaiaughter,  and  on  the  same 
day  fl)'"!  In  open  court  his  motion  for  a  new 
trial,  which  motion  was  by  the  court  on  the 
3d  day  of  March,  lOOtt,  overruled;  and  the 
court  sentenced  appellant  to  Imprisonment 
in  the  training  school  for  boys  at  Boone- 
vllie,  In  the  state  of  Missouri,  for  the  term 
of  two  years.  A  writ  of  error  was  duly  al- 
lowed to  the  United  States  Court  of  Appeals 
for  the  Indian  Territory,  sitting  at  South  Me- 
Alester,  and  tble  cause  was  pending  In  said 
Court  of  Apiieals  at  the  time  of  the  organiza- 
tion of  the  state  of  Oklahoma,  and  was  duly 
removed  to  the  Supreme  Court  of  the  state 
of  Oklahoma  by  virtue  of  the  terms  and  pro- 
visions of  the  enabling  act  and  the  Con- 
stitution of  the  state  of  Oklahoma,  and  was, 
by  the  Supreme  Court  of  this  state,  In  pur- 
suance of  an  act  of  the  legislative  assembly 
of  the  state  of  Oklahoma,  entitled  "An  act 
creating  a  Criminal  Court  of  Appeals  and 
defining  the  Jurisdiction  of  said  court,"  ap- 
proved May  18,  1908  (Laws  1907-08,  p.  291, 
c.  28).  transferred  to  this  court. 

Tbe  appellant,  Arthur  Hinsley,  a  boy  of 
about  13  years,  the  deceased,  Clarence 
Schwartz,  a  boy  of  12  years,  and  appellant's 
brother,  McKinley  Hinsley,  a  boy  of  10 
years,  were  schoolmates,  playmates,  and 
friends,  living  near  each  other  in  the  town 
of  Caddo,  Ind.  T.,  for  a  considerable  length 
of  time  before  the  killing  occurred.  These 
boys  were  in  the  habit  of  accompanying 
each  other  to  and  from  school,  and  on  hunt- 
ing expeditions.  On  the  morning  of  the  day 
that  the  killing  occurred  the  appellant  and 
deceased  were  on  their  way  to  the  public 
school  In  said  town,  and  on  their  way  plan- 
ned a  hunting  trip,  to  take  place  after 
school  of  that  day.  They  went  from  school 
together  at  noon  as  usual,  and  during  the 
noon  hour  deceased  called  at  the  home  of 
appellant,  and  Invited  him  to  go  to  a  hard< 
ware  store,  where  they  purchased  a  box  of 
loaded  shells  (cartridges),  and  also  stopped 
at  a  drug  store  near  by  and  bought  a  tab- 
let, taking  the  shells  to  the  home  of  appel- 
lant and  returning  to  school  together  In  the 
afternoon.  After  school  they  went  to  the 
home  of  deceased,  where  the  deceased  re* 
malned  to  do  some  chores  for  the  evening, 
while  the  appellant  went  to  his  home  near- 
by. After  waiting  some  time  for  the  deceas- 
ed, appellant,  with  his  little  brother,  Mc- 
Kinley, started  to  the  hunting  ground,  stop- 
ping for  a  short  time  at  the  National  Bank 
corner  in  Caddo.  In  the  meantime  deceased 
had  called  at  the  home  of  appellant;  but  not 


■For  otlior  oases  see  ssme  ttvio  and  section  NUUBBR  In  Dee.  *  Am.  Digs.  UOT  to  Aste,  ft  Reporter  Indexes 
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flndiiiK  bim  Uiere  he  proceeded  downtown  to 
Join  appellant  for  the  bunt  agreed  npon. 
The  three  boys  met  at  said  bank  corner,  and 
started  for  the  hunting  ground  In  Alnsworth's 
pasture.  Soon  after  starting  they  met  an- 
other playmate,  named  Edmond  Franklin, 
whom  appellant  Invited  to  Join  them  on  the 
hunt;  but  he  did  not  go.  When  they  reached 
the  tank  in  said  pasture,  they  amused  them- 
selves for  a  time  shooting  birds.  Leaving 
the  pasture  for  home,  about  sundown,  and 
when  they  reached  a  point  near  the  top  of  a 
hill  on  their  way  home,  a  dog  which  they 
had  with  them  acted  In  a  manner  to  indicate 
that  he  was  about  to  locate  a  rabbit,  and  ap- 
pellant, observing  the  dog's  conduct,  called 
to  the  deceased  and  appellant's  little  brother 
to  scatter  out,  that  the  dog  would  likely 
"jump  a  rabbit"  At  this  time  appellant, 
who  had  the  only  gun  In  the  party,  raised 
his  gun  to  prepare  to  shoot  the  rabbit, 
and  his  thumb  slipped  off  the  hammer  and 
the  gun  was  dischaised,  killing  Clarence 
Schwartz,  who  sto^  a  short  distance  from 
where  appellant's  brother,  McKlnley,  stood 
at  the  time  the  gun  was  discharged.  The 
gun  was  loaded  with  shot,  the  load  taking 
effect  in  the  left  aide  of  deceased,  injuring 
his  left  arm  to  some  extent,  and  killing  him 
Instantly.  Appellant  and  his  brother,  after 
the  discharge  of  the  gun,  went  to  the  side 
of  the  deceased  and  found  him  fatally  wound- 
ed, and  soon  thereafter  left  him  and  started 
for  home,  going  as  far  as  the  pasture  gate, 
stayed  there  a  short  time  and  went  back  to 
the  deceased,  and,  leaving  him  a  second  time, 
went  to  their  home.  Appellant  was  sick 
all  night  after  the  killing,  and  was  too  ill 
to  go  to  school  the  next  morning.  The  boys 
did  not  report  the  killing  to  their  parents, 
but,  on  the  contrary,  both  denied  knowing 
anything  about  It,  and  continued  to  deny  all 
knowledge  of  the  same  until  the  second  day 
after  the  killing,  when  both  appellant  and 
his  brother,  McKlnl^,  confessed  their  knowl- 
edge of  the  killing,  and  claimed  that  It  was 
accidental,  explaining  the  accident  in  de- 
taU.  The  boya  made  their  confessions  to 
Town  Marshal  Braudrlck,  s^arate '  from 
one  another,  and  at  different  places,  but  their 
explanations  of  the  killing  were  identical, 
and  were  in  strict  accordance  with  their  tes- 
timony at  the  trial.  About  1  o'clock  of  the 
day  following  the  killing  deceased's  father, 
in  search  of  his  son,  called  at  the  home  of 
appellant,  but,  he  being  at  school,  in  com- 
pany with  the  father  of  appellant,  they 
went  to  the  S(±oolhouse,  where  they  found 
him,  and  he  again  denied  all  knowledge  of 
the  killing,  but  stated  that  he  left  deceased 
in  the  pasture  with  some  other  boys,  who 
had  a  target  gun.  Upon  being  Invited  to  go 
to  the  pasture  with  them,  the  three  together 
proceeded  to  the  pasture  in  question,  and, 
reaching  the  pasture,  pointed  out  a  spot 
some  distance  from  where  the  body  was 
found  as  the  place  where  he  bad  left  de- 
ceased.  Others  Joined  in  the  search  for  de- 


ceased, Indudli^E  two  wovaen  of  0ie  neigh* 
borhood,  who  soon  after  the  searching  party 
reached  the  pasture  found  the  body  lying  on 
the  hillside  at  the  place  where  be  was  kill- 
ed. An  examination  of  the  body  revealed 
the  fatal  gunshot  wound  In  the  1^  side,  and 
some  abradona  of  the  skin  on  the  left  arm, 
and  also  found  a  circular  abrasion  of  the 
skin  about  the  else  of  a  dime  on  his  left 
hand.  Appellant,  continuing  to  deny  all 
knowledge  of  the  killing,  was  taken  to  the 
city  Jail  or  calaboose,  together  with  his 
brother,  McKlnl^,  Edmond  Franklin,  Avon 
Franklin,  and  Roy  Fuller,  where  they  re- 
mained all  night.  The  next  morning  all  the 
boys,  except  appellant,  were  released  from 
the  prison,  he  remaining  alone  in  prison 
from  9  o'clock  until  11  o'clock  in  the  morn- 
ing, when  he  confessed  his  knowledge  of  the 
killing  as  aforesaid. 

Appellant  filed  his  motion  for  a  new  trial 
in  due  time  in  the  court  below,  asking  for  a 
new  trial  for  the  reasons:  (1)  That  the  ver- 
dict of  the  Jury  finding  the  defendant  guil- 
ty of  manslaughter,  aa  charged  in  the  indict- 
ment, is  not  supported  by  the  evidence.  (2> 
That  the  verdict  of  the  Jury  finding  the  de- 
fendant guilty  of  manslaughter,  as  charged 
In  the  indictment,  is  contrary  to  the  evi- 
dence. (3)  Tttat  the  verdict  of  the  Jnry  find- 
ing the  defendant  guilty  of  manslaughter,  as 
charged  in  the  Indictment,  is  contrary  to 
law.  (4)  That  the  court  committed  error  In 
instructing  the  Jury  in  this  case  on  the  law 
and  theory  of  manslaughter.  (Si  That  the 
court  erred  In  Instructing  the  Jnry  as  to  the 
law  of  manslaughter,  and  that  the  said  in- 
structions do  not  correctly  state  the  law  of 
manslaughter,  and  that  such  error  was  prej- 
udicial to  the  defendant.  (6)  The  court  erred 
in  refusing  the  following  instruction  request- 
ed by  the  defendant:  "The  government  hav- 
ing failed  to  show  by  competent  testimony 
affirmatively  that  the  defendant  was  capa- 
ble of  discerning  good  from  evil,  you  are  In- 
structed to  acquit  the  defendant"  (7)  The 
court  erred  in  permitting  the  testimony  of 
Ernest  Bagwell,  a  witness  for  the  govern- 
ment, to  go  to  the  Jury  over  the  objection  of 
the  defendant  (8)  That  the  entire  Instruc- 
tion of  the  court  was  erroneous  and  preja- 
diclal  to  the  rights  of  the  defendant,  In  that 
It  Is  in  the  abstract  and  ambiguous^  and  so 
worded  and  constructed  as  to  confuse  the 
Jury  as  to  the  law  applicable  to  the  facts 
or  evidence  adduced  in  the  case.  Said  mo- 
tion being  overruled  by  the  court  below,  to 
which  the  defendant  duly  excepted,  and,  ap- 
pealing to  this  court  assigns  and  urges  the 
following  errors:  First  That  the  court  erred 
In  overruling  defendant's  motion  for  a  new 
trial,  based  on  the  ground  that  the  verdict 
of  the  Jury  was  not  supported  by  the  evi- 
dence, and  was  contrary  to  the  evidence. 
Second.  That  the  court  erred  in  overruling 
defendant's  motion  for  a  new  trial,  based  on 
the  ground  that  the  verdict  in  this  cause  was 
not  supported  1^  the  law,  and  was  contrary 
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to  the  law.  Six  other  aBSlgnments  of  error 
Are  relied  upon  for  reversal  herein  by  appel- 
lant, and  are  In  sabstance  as  follows:  That 
the  court  erred  in  Inatructlng  the  jnry  In 
this  case  In  the  law  of  manslanghter ;  In  re- 
fusing to  give  InatructlonB  reqaeeted  by  ap- 
pellant ;  In  the  admission  of  the  testlmoDy  of 
Ernest  Bagwell;  for  the  reason  that  the  In- 
stmctlons  of  the  court  were  ambiguous;  In 
oTermllng  appellant's  motion  for  a  new 
trial ;  and  In  sentencing  accused. 

Ten  witnesses  were  sworn  and  testified 
for  the  prosecution. 

The  first,  Dr.  B.  T.  Smith,  who  described 
the  wonnds  found  upon  the  body  of  the  de- 
ceased, and  that  they  were  gunshot  wounds, 
and  tetal. 

John  Schwartz,  father  of  the  deceased, 
testified  in  substance  that  his  son,  In  com- 
pany with  other  boys,  left  his  home  the  even- 
ing of  the  day  of  the  killing  after  school, 
and  that  be  failed  to  return  that  night;  that 
the  next  morning  he  Instituted  search  for 
his  son,  and,  going  to  the  home  of  appellant 
about  8  o'clock  in  the  morning,  found  hira 
In  bed  sl(^;  that  appellant  stated  to  him  at 
mis  time  that  he  left  deceased  at  or  near 
tbe  water  tank  in  the  AlnswOTtb  pasture 
the  evening  before  with  some  other  boys  who 
wbo  bad  a  target  gun;  that  tbe  deceased 
started  In  the  direction  of  a  house  nearby; 
that  he  saw  nothing  more  of  him  after  ap- 
pelant himself  left  the  pasture,  returning  to 
fala  home.  Witness  stated  that  he  went  a 
second  time  to  appellant's  home,  this  time 
about  1  o'dodc  of  the  same  day,  and  found 
him  zkot  at  borne.  Being  told  that  be  was 
at  Kbool,  b^  in  company  vltb  appdlant's 
fftttaer,  drove  In  a  bngg7  to  the  sdiooltaouae, 
where  they  found  talm.  When  being  asked  to 
go  with  them  In  search  of  deceased,  be  com- 
plied, and  all  went  to  tbe  pasture  In  qnes- 
tton.  When  ttaoy  readied  tbe  pasture,  ap- 
p^ant  again  stated  that  he  had  left  the  de- 
ceased near  tbe  tank,  pointing  to  the  place 
where  be  had  left  him;  tbe  place  pointed 
oat  betaig  about  a  quarter  of  a  mile  distant 
from  the  place  where  the  body  of  the  de- 
ceased was  afterwards  found.  At  the  time 
th^  were  at  tlw  pasture  and  near  tbe  tank, 
Mrs.  Bulab  UcGulre  and  Ulss  Bnlab  Blat^, 
wbo  lived  near  said  pasture,  were  also 
searching  for  deceased,  and  found  bis  body 
on  the  hillside  some  distance  from  where  ap- 
pellant; in  company  with  bis  father  and  de- 
ceased^ father,  then  wore.  They  all  pro- 
ceeded to  the  body,  and,  reaching  there,  ap- 
pelant displayed  no  emotion  at  seeing  the 
body  of  his  playmate.  Upon  being  accnsed 
by  Mrs.  McGnlre  with  being  responsible  for 
the  death  of  the  deceased,  he  again  denied 
all  knowledge  of  the  killing,  stating  that  a 
man  might  have  shot  him;  that  he  did  not 
fire  a  gun  near  where  the  body  was  found. 

Bnlah  Black  testified  that  she  was  in  the 
searcliing  party,  in  company  with  Bulab 
UcGulre,  and  found  the  body  of  the  deceas- 


ed upon  the  hill  at  a  point  in  plain  view  of 
at  least  two  houses  near  by,  and  In  view  of 
several  other  houses;  that,  when  she  found 
the  body,  she  immediately  notified  the  fatber 
of  deceased,  who  was  then  in  company  with 
appellant  and  his  father  and  a  Mr.  Homer 
In  said  pasture  near  by;  that  they  all  went 
to  the  place  where  the  body  was  foimd;  and 
that  the  accused,  ui>on  seeing  the  body  dis- 
played no  emotion.  This  witness  corrobo- 
rates In  all  important  respects  the  statements 
made  at  the  scene  of  the  killing  as  testified 
to  the  father  of  deceased.  Bnlah  Mc- 
Gnlre also  testified  to  substantially  tbe  same 
facts. 

A.  P.  Braudrlck,  tbe  town  marshal,  testi- 
fied, in  substance,  that  he  visited  the  place 
where  tbe  body  of  the  deceased  was  found, 
which  was  within  a  quarter  or  a  half  mile 
from  the  corporate  limits  of  Caddo,  In  the 
Ainsworth  pasture,  and  described  t^ie  posi- 
tion of  the  body  as  lying  on  bis  bade  with 
his  head  south,  bis  1^  arm  bis  tide, 
right  arm  stretehed  out  at  rltfit  an^es  with 
the  body;  that  he  found  an  empty  shell  of  a 
number  12-gauge  gun  about  80  feet  from 
tbe  body;  that  appellant  was  near  him  when 
be  picked  up  the  sbdl,  saw  him  pHdc  It  up, 
but  raid  notiiing;  that  from  an  examination 
made  by  him  be  found  tbe  deceased  was 
shot  in  the  left  side,  and  also  noticed  a  muk 
or  ring  on  his  Itft  wrist;  abont  the  else  of 
a  dime  or  a  little  larger;  that  tbe  ting  or 
drde  was  Uack,  and  lot^d  like  a  powder 
mark  or  bum,  the  skin  was  slightly  broken 
in  one  places  but  there  was  no  blood;  that 
be  had  a  conversation  with  appellant  after 
tbe  body  was  carried  home,  and  he  denied 
knowing  anything  about  the  killing,  admit- 
ted Qiat  be  bad  gone  bunting  with  deceased, 
but  that  he  bad  left  htan  at  the  big  gin  tank, 
and  tliat  he  and  bis  brother,  McKlnley,  went 
from  tbe  tank  to  the  Morris  tank.  After 
tills  conversation  appellant  and  his  brother, 
McKInley,  with  three  other  boys  of  about 
their  agee,  were  pot  In  tbe  calaboosa  After 
appellant  had  been  Imprisoned,  the  marshal 
bad  a  further  talk  with  him,  and  asked  him 
to  tell  him  the  truth  of  the  matter;  that,  if 
he  killed  the  deceased,  he  wanted  to  know 
it,  and,  if  he  did  not,  be  wanted  to  know  it; 
tbat  the  prisoner  "broke  down"  and  answer- 
ed that  he  had  killed  him,  and  tbat  be  had 
done  it  accidentally.  He  also  stated  that 
the  dog  had  Jumped  up  a  rabbit,  and  he  was 
trying  to  shoot  the  rabbit,  but  killed  deceas- 
ed. At  tbe  time  of  this  confession,  appel- 
lant and  witness  were  the  only  persons  in 
the  calaboose.  Appellant  further  stated  to 
this  witness  that  at  the  time  he  was  prepar- 
ing to  shoot  the  rabbit  hla  thumb  slipped  ott 
of  the  hammer  and  tbe  gun  was  discharged, 
killing  deceased,  and  that  at  the  time  the 
gun  was  80  discharged  his  brother,  McKln- 
1^,  was  standing  nearly  In  line  between 
him  and  the  deceased*  a  short  distance  away. 
Appelant  admitted  tbe  shell  found  by  the 
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marsbal  was  from  big  gait,  and  was  the  shell 
which  had  contained  the  fatal  shot 

The  marshal,  describing  the  snrroundlngs 
where  the  body  was  found,  said  that  there 
was  no  brash,  long  grass,  or  anything  else 
to  obstruct  the  view  at  that  point;  that  the 
grass  at  that  particular  place  was  very  short, 
and  that  the  body  was  found  nearly  on  top 
of  the  hUl;  that  at  the  time  appellant  made 
the  confession  aforesaid  his  brother,  McKln- 
ley,  was  not  present,  and  was  not  in  Jail, 
having  been  released  a  couple  of  hours  be- 
fore, and  was  at  that  time  downtown  In 
charge  of  Joe  Black  and  A.  J.  Yaugban,  dep- 
uty marshals;  that  McKinley  Hlnsley,  upon 
being  informed  that  appellant  had  made  a 
confessiofi  about  the  killing,  voluntarily  made 
Identically  the  same  statement  concerning 
the  kllllDg  as  did  appellant,  and  being  the 
same  ^tement  testified  to  by  both  at  the 
trial  of  this  case. 

Witness  Joe  Black  testified  that  he  was 
deputy  town  marshal,  and  had  On  care  of 
and  was  guarding  the  boy  prisoners,  and  that 
all  the  prisoners  excepting  appellant  were 
released  from  the  calaboose  about  8  or  8 
o'clock  In  the  morning,  and  that  from  the  time 
McKinley  Hlnsley  was  released  In  the  nwmlng 
until  the  time  of  the  confeasl<m  by  appellant, 
as  aforesaid,  the  two  brothers  had  no  op-- 
portunlty  of  communicating  with  one  an- 
other. 

Rcqr  Fnller  was  the  nbxt  witness  for  Qie 
goremnunt,  bat  he  swora  to  no  material 
fact 

William  Harriman,  a  witness  fOr  the  gov- 
ernment, testified  that  he  lived  In  Caddo  dor* 
Ing  the  month  of  November.  1006.  and  was 
acquainted  with  appellant  and  decrased; 
that  on  the  Friday  piecedinr  the  killing,  Just 
after  school,  appellant  and  deceased  were 
throwing  clods  at  am  another,  and  seemed 
angry,  and  that  ai^lant  said,  when  the  b<vs 
parted:  "I  wlU  get  yon,  gol  dom  you,  yet" 

Noah  Lane,  a  witness  for  the  government, 
testified,  in  substence,  that  he  lived  near 
Oaddo  In  November,  1906;  that  he  remembw- 
ed  the  idiootlng  of  the  Schwarts  boy;  that 
he  Is  a  barber  by  trade,  and  that  appellant 
sometimes  bladced  boots  in  the  barber  shop 
In  which  he  woAed;  that  appellant  was  em- 
idoyed  in  said  barber  shop  three  or  four 
we^  before  the  trial  of  this  case  in  the 
court  below ;  that  he  asked  appellant  at  tbat 
time  if  he  killed  deceased  accidentally,  or  on 
purpose  and  that- be  replied:  "It  did  not 
make  any  dltCoence.  He  would  get  out  of 
it  just  the  same." 

The  last  witness  called  1^  the  govemm«it 
was  Ernest  Bagwell,  who  testlfled.  In  sub- 
stance, tbat  he,  with  Boy  Bldl^,  were  at 
the  calaboose  the  morning  that  appellant  was 
ccmfined  there;  that  be  was  standing  outside, 
near  the  door  at  the  plank  wall  surronndlng 
the  calaboose ;  that  he  beard  the  voice  of  a 
boy  outside  addressing  some  <me,  apparratly 
on  the  Inside  of  the  calaboose,  saying,  "What 
are  yon  going  to  Uil  ttaem  when  ttiey  oome 


back?"  and  beard  the  voice  of  the  boy  Inside, 
In  answer  to  tiie  question,  say:  "I  am  going 
to  tell  them  a  damn  lie,  and  stick  to  it" 
Witness  did  not  see  either  of  the  boys,  and 
did  not  recognise  the  voices  heard. 

The  record  ot  12ie  United  States  commis- 
sioner's court  containing  the  testimony  of 
Marshal  Braudrick  at  tbe  preliminary  hear- 
ing,, was  offered;  and  this,  with  the  testi- 
mony referred  to,  constitutes  all  the  evi- 
dence offered  by  the  government  In  support 
of  the  Indictment  herein. 

The  hppellant  was  sworn,  and  took  the 
stand  In  his  own  behalf.  He  testified  in  sub- 
stance that  he  was  14  years  old  on  the  26th 
of  January,  1906;  that  he  and  deceased  at- 
t^ded  the  public  schools  at  Caddo  togeth- 
er; that  they  were  friends  and  playmates, 
and  tbat  they  had  planned  to  go  bunting  on 
the  day  of  the  killing ;  that  he  and  his 
brother.  McKinley,  and  the  deceased,  went 
hnntli^  together  In  the  Ainsworth  pasture; 
that  on  the  morning  ot  the  day  of  the  kill- 
ing, as  they  went  to  school  together,  tbey 
agreed  to  go  hunting  that  day  after  school ; 
that  they  returned  from  school  before  din- 
ner, stopped  at  the  home  of  deceased,  ap- 
pellant going  to  his  home,  ate  his  dinner,  and 
while  there  deceaaed  came  iq)  in  front  of  the 
house  and  hollowed.  Appellant  coming  out 
of  the  hous^  deceased  said,  "Let's  go  to 
town."  ThereiqHHi  both  went  to  town.  Go- 
hig  to  a  hardware  store,  th^  boiq;ht  a  box 
of  shells  (cartridges),  and  a  writing  tablet 
at  a  drug  store.  After  making  these  pur- 
chases, th^  took  tin  tSuiJM  to  the  h(une  of 
appellant,  and  that  afternoon  returned  to 
school  together,  and  watt  h<»ne  together  aft- 
er school,  the  deceased  stopEdng  at  his  home 
to  milk  and  do  up  the  work  before  going 
hunting.  Appellant  went  to  bis  home,  and 
there  waited  for  deceased  to  come,  and,  be 
not  coming  appelant  and  his  little  brother, 
McKlnlay.  started  tm  tba  hunting  ground. 
After  appellant  had  left  his  home  to  go 
hunting,  deceased  called  for  him,  but  was 
told  tluit  he  had  gone  hunting.  Socm  after 
aK>^Iant  and  deceaaed  met  at  the  National 
Bank  comer  downtown,  and,  when  deceased 
came  up  to  where  appellant  was  standing,  he 
put  his  hand  <m  his  shoulder,  and  said:  "Are 
yon  ready?"  And  deceased,  anpdlant,  and 
bis  brothMT,  McKinley,  started  Cram  tbe  bank 
comer  to  the  hunting  gnmndL  But  just  be- 
fore leaving  the  bank  comer  tbey  invited  a 
little  boy  named  Franklin  to  join  them  in  tbe 
himt,  but  be  did  not  go  with  Oion.  Tbe 
three  boys  reached  the  tank,  In  the  Ains- 
worth pasture,  where  tbey  amused  themselves 
Shootliv  birds.  It  was  then  about  sundown. 
Aiqpellant  belnK  asked  Just  how  the  shoot- 
ing occurred,  stated:  "We  started  home  tben, 
and  wmt  up  on  top  of  the  hill.  Up  there, 
before  the  accident  occurred,  the  dog  com- 
menced jmnping  up.  and  I,  just  before  we  got 
there,  I  say,  'Boys  scatter  out  He  will 
likely  jun^  up  a  rabbit'  Gaxmoo  turned 
around,  and  my  brother  waspretty  near  be- 
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tween  xm,  and  I  started  to  raise  my  gun  and 
started  to  cock  It,  and  a>  I  started  to  ratw 
It  tbe  bamzner  slipped  oat  [defendant  besl- 
tatea  and  weeps].  Well,  the  taunmer  slipped 
off  from  under  my  thumb  and  went  off,  and 
shot  him."  At  the  discharge  of  the  gan,  de- 
ceased was  about  10  steps  from  appellant 
DlBcoTOlnff  that  the  deceased  waa  shot,  ap- 
pellant went  to  him,  and  decrased  "died 
right  at  once,"  and  that  he  was  not  able  to 
speak  after  the  shot  was  flred ;  that  he  stay- 
ed there  a  few  mltintes  after  tbe  shooting 
and  then  started  bcmu;  that  he  asked  his 
brother,  McKlnley,  to  tell  Mr.  Scbwarts 
aboat  the  killing,  and  that  h*e  would  stay 
tbere,  and  his  brother  said  he  would  not  tell 
Mr.  Bdiwartz.  and  said  "tdl  him  yourself." 
but  that  he  did  not  hare  the  heart  to  do  so, 
and  that  he  and  his  brother  went  as  far  as 
the  gate  to  the  pasture,  climbed  upon  tbe 
gate,  stayed  there  a  short  time,  and  went 
back  to  the  deceased.  Remaining  there  a 
short  time,  they  went  to  their  home  together. 
He  further  testified  that  he  and  the  deceased 
were  good  friends  and  playmat^i,  denied  the 
testimony  of  Harrlman  regarding  tbe  throw- 
ing of  clods  at  one  another  the  Friday  before 
tbe  shooting ;  that  be  and  deceased  bad  gone 
hunting  together  before  that,  and  that  de- 
ceased was  about  12  years  old;  that  they 
played  together  before  and  after  school,  and 
on  Saturdays  and  Sundays.  He  admitted  up- 
on cross-examination  that  he  bad  told  Mar- 
shal Braudrlck,  Mr.  Schwartz,  and  Mrs.  Mc- 
Ouire  that  be  had  not  done  the  shooting,  and 
denied  knowing  anything  about  it,  and  said 
that  he  and  his  brother,  McKlnley,  had  a  talk 
alwut  the  killing,  and  that  they  agreed  that 
neither  of  them  could  tell  it,  and  that  they 
did  not  know  what  to  do  about  it,  and,  when 
aahed  what  they  had  made  up  their  mluds  to 
do  about  telling  of  the  killing,  he  testified 
that  they  did  not  know  what  to  do.  He  de- 
nied knowing  anything  at>out  the  black  ring 
or  circle  on  the  deceased's  wrist ;  and  denied 
that  be  while  In  the  calaboose  made  the  re- 
marks testified  to  by  witness  Bagwell.  Ap- 
pellant also  testified  that  he  did  not  have  any 
111  win  against  the  deceased,  that  he  did  not 
shoot  him  intentionally,  and  insisted  through- 
out that  tbe  shooting  was  accidental.  The 
cross-examination  produced  no  material 
change  In  tbe  testimony  of  appellant  In  chief. 

Tbe  second  witness  for  the  defense  was 
Sterile  Slack,  who  testified  that  he  clerked 
in  tbe  tiardware  store  where  the  boys  bought 
the  box  of  shells,  and  tliat  they  appeared 
friendly. 

Printer  Arnold,  a  witness  for  appellant, 
testified  that  be  was  a  classmate  of  both 
appellant  and  deceased ;  that  they  were  good 
friends,  played  at  school  togeUier,  and  heard 
the  boys  talk  about  going  bunting  th^  day 
of  the  killing;  that  he  nerer  heard  of  tbe 
boys  having  any  trouble;  and  that  they  al- 
ways appeared  to  be  good  friends. 

EdmoDd  Franklin,  a  wltaess  for  the  de- 
fens^  testified  that  he  was  acquainted 


with  both  appellant  and  deceased;  that  he 
had  saw  them  go  hunting  together  twice,  saw 
them  togetber  on  the  day  of  tbe  shooting,  at 
the  bank  comer,  on  fbeir  way  to  go  hutting; 
tliat  appellant  asked  him  to  go  with  them, 
but  he  did  not  go;  that  he  often  saw  the 
boys  together,  and  that  they  always  appeared 
to  be  good  friends,  never  heard  of  them  hav- 
ing any  trouble ;  and  that  It  was  about  4 :30 
o'clock  In  the  afternoon  when  he  saw  apiwl- 
lant,  deceased,  and  UcKlnl^  Hlnaley  going 
hunting  tf^ther. . 

The  next  witness  for  the  defense  was  Amey 
Hlnsley,  an  aunt  of  aiveUant,  who  lived  at 
his  home.  She  testified  that  she  was  ac- 
quainted with  tbe  deonsed;  that  she  saw 
him  on  the  afternoon  of  ttie  day  of  the  kill- 
ing at  appellant's  home;  that  deceased  had 
stopped  at  the  house  and  asked  for  appel- 
lant, and  was  told  that  be  was  gone  hunting. 
On  crosa-examinatlon  she  testified  that  she 
was  at  home  at  the  time  appellant  returned 
from  the  hunt  that  afternoon,  and  that  he 
never  mentioned  deceased;  that,  when  he 
reached  home,  be  was  sick  and  ate  no  sup* 
vet ;  tliat  his  mother  ''doctored  him  all 
night";  that  she  was  at  home  the  evening 
after  tbe  shooting,  saw  deceased's  father 
there,  who  stated  that  his  son,  the  deceased, 
had  not  come  home  the  night  before ;  that  he 
asked  for  appellant,  and  was  told  that  he 
was  sick  hi  bed ;  that  be  wmt  to  tbe  room  of 
appellant,  but  she  did  not  bear  what  was 
said  between  them.  This  witness  also  testi- 
fied on  rebuttal  for  the  government  that  ap- 
pellant was  a  bright  and  Intelligent  boy. 

W.  A.  Shelby  was  called  as  a  witness  for 
the  defense,  but  testified  to  no  material  fact 

George  Bussdl,  a -school  boy.  16  years  of 
age,  was  called  as  a  witness  for  the  defense. 
He  testified  that  be  was  acquainted  with  ai>- 
pellant  and  deceased,  ottea  saw  them  togeth- 
er at  school ;  saw  them  go  bunting  together ; 
that  they  were  good  friends,  never  saw  them 
have  any  trouble,  never  heard  of  them  hav- 
ing any  trouble,  saw  them  on  their  way  to 
the  hunting  ground  the  day  of  the  killing; 
and  that  "they  were  going  along  friendly." 

The  last  witness  called  for  the  defense  was 
McKlnley  Hlnsley,  who  corroborated  his 
brother,  the  aiv>ellant.  In  every  particular. 

This  constitutes  all  the  evidence  o£Ca«d  by 
the  defense. 

Charles  E.  McPheren,  for  appellant 
Charles  West  Atty.  Qen.,  and  W.  a  Beeves, 
Asst  Atty.  Gen.,  for  i^pellee. 

BAKER,  J.  (after  stathig  the  facts  as 
above).  In  harmony  with  the  decisions  of 
appellate  courts  generally,  this  court  reluc- 
tantly disturbs  the  verdict  of  a  jury  iqion 
the  ground  that  the  verdict  Is  not  supported 
by,  and  la  contrary  to*  the  evidence.  This 
court  win  not  set  aside  a  verdict  where  there 
is  a  subfltantlal  conflict  in  the  evidence.  But, 
when  there  Is  no  such  conflict  and  where 
there  la  an  absence  of  evidence  to  support 
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the  verdict,  It  Is  the  dnty  of  this  court  to  set 
aside  the  verdict  It  Is  not  the  purpose  of 
this  court  to  invade  the  province  of  the  jury 
In  the  detorminati(ni  of  qnestionB  of  fact; 
bnt  in  tlie  interest  of  jnstlce  this  court  will 
not  pezmlt  a  verdict  to  stand  xuwTqnwrted 
by  competrat  evidence.  We  have  carnally 
read,  closely  considered,  and  analyzed  all 
the  testimony  In  this  cas^  and  we  are  unable 
to  harmonize  the  verdict  with  the  evidence. 
It  Is  evident  from  the  reading  of  the  record 
In  this  case  that  the  govemment  i^on  the 
tcial  below  iffooeeded  npon  the  theory  that  a 
motive  for  the  killing  coold  be  supplied  by 
the  proof  of  disagreement  or  bad  blood  be- 
tween appelant  and  deceased;  but  the  only 
testimony  offered  In  support  of  this  theory  is 
the  statement  ot  the  witness  Harriman,  who 
said  that  aKiellant  and  deceased  toL  Frtday 
before  the  killing  were  tiirowlng  clods  at  one 
another  in  front  of  his  hbns^  and  that  appel- 
lant said:  "I  will  get  yon,  gol  dum  you, 
yet"  The  evidence  conclusively  shows  that 
if  bad  blood  at  that  time  did,  in  fact  exist 
between  the  bo^  (which  Is  denied  by  appel- 
lant), frlendsh^  and  good  will  was  In  the 
meantime  fully  restored  beftne  the  following 
day,  for  it  is  nndlqrated  that  the  boya  had 
beoi  going  bade  and  forth  from  adiool  to- 
gether, played  together,  planned  a  hunting 
trip  together  upon  the  most  friendly  terms, 
and,  as  a  very  strong  and  controlling  drcnm- 
stance  tending  to  show  no  III  will  on  the  part 
of  ai^llant  toward  deceased,  he  not  only 
took  his  little  brother  with  him,  but  Invited 
the  Franklin  hoy  to  Join  them  also.  This 
omduct  strongly  Indicates  that  appellant  had 
no  111  will  or  hatred  toward  the  deceased  at 
this  time,  and  that  he  not  Intend  to  In- 
jure or  kill  him.  It  Is  unreasonable  to  be- 
lieve that  If  the  accused  harbored  In  his 
mind  a  malicious  Intent  to  kill  or  Injure  the 
deceased,  he  would  Invite  witnesses  to  see  the 
consummation  of  said  Intent  and  to  furnish 
evidence  of  his  guilt,  nor  would  he  take  his 
Intended  victim  uiwn  the  hilltop,  in  plain 
view  of  several  houses,  In  daylight  and  there 
Injure  or  kill  him.  There  Is  absolutely  no 
evidence  that  there  was  any  diange  of  feel- 
ing on  the  part  of  appellant  toward  the  de- 
ceased between  the  time  th^  left  the  Frank- 
lin boy  a  short  distance  from  the  hunting 
grounds,  and  the  time  of  the  killing.  There 
Is  no  evidence  of  a  struggle  or  fight  The 
shooting  being  admitted,  it  behooved  the  ap- 
pellant to  make  a  reasonable  explanation  of 
the  killing.   This  he  did. 

In  this  case  It  Is  dabned  by  appellant  that 
the  killing  was  accidental,  and  purely  a  mis- 
adventure. It  can  be  properly  claimed  that 
If  the  testimony  t«Qded  to  show  that  the  ac- 
cused was  satisfied  with  the  result  of  his  act 
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or  conducted.hlmself  In  such  way  as  to  dear- 
ly show  his  approval  of  the  shootiDg  he  could 
not  afterwards  be  heard  to  say  that  the  kill- 
ing was  accidental  or  excnsaUe.  In  this  case 
the  conduct  of  the  accused  was  not  commend- 
able. His  doiying  all  knowledge  of  the  shoot- 
ing, and  telling  conflicting  and  contradictory 
stories  concemliq;  It,  is  a  aeriotn  reflection 
upon  the  trathfolnesa  and  discretion  of  the 
accused,  but  it  does  not  show  his  approval 
of  the  killing.  His  condnct  after  the  klUInff, 
however,  may  have  formed  the  basis  in  the 
minds  of  the  Jury  to  cause  the  verdict  here- 
in. Was  the  Jury  Jnstlfled  In  the  light  of  an 
the  evidenced  We  think  not  It  doubtlessly 
would  have  been  better  In  this  case,  as  In 
every  other  case,  for  the  aocnsed  to  have 
told  the  whole  truth  in  the  b^flnnlng.  But 
we  often  find  persons  of  mature  years,  and 
with  mash  more  Intelligence  and  experience 
In  the  affairs  of  lUte,  under  (drcnmstances 
such  as  prevailed  In  this  case,  doiylng  facts 
and  circumstances  manlfesOy  In  13ieir  fSvor 
If  admitted  by  them  at  tiie  tim&  Would  It 
not  therefore,  be  imreasonable  to  expect  more 
from  a  mere  dilld? 

A  strong  and  convincing  drcmnstance  that 
we,  cannot  ovorlook  in  this  case  Is  found  in 
the  fact  that  the  two  only  eyewitnesses  to  tiie 
kUlli«,  namely,  appellant  and  his  brother. 
McKlnleyt  tcdd  the  same  story  about  the  ac- 
dUsot  when  they  wero  s^jiarate  and  apart; 
and  their  statements  agreed  as  to  the  facts 
concerning  the  killing,  and  under  conditions 
showing  that  it  was  ImjKisslUe  for  them  to 
have  agreed  befordiand  upon  the  story  each 
should  tdl.  The  explanation  of  the  killing, 
as  finally  made  by  appellant  and  his  brother, 
have  convinced  us  that  this  was  a  case  of 
misadventure;  and.  If  they  had  told  the 
whole  truth  immediately  after  the  occurrence 
of  the  homicide,  It  Is  the  opinion  of  this  court 
that  the  Jury  would  not  have  rendered  a  ver- 
dict of  guilty.  In  tills  case  the  court  should 
have  instructed,  not  vpaa  the  law  of  man- 
slaughter, but  upon  the  law  of  misadventure. 
Giving  the  evidence  the  most  favorable  con- 
sideration for  the  prosecution,  no  more  than  s 
mere  suspicion  or  possibility  could  be  Inferred 
therefrom.  Believing  the  role  of  law  to  be 
that  suspicions  or  possibilities,  however 
strong,  are  Insufficient  to  convict  of  crime; 
and  holding  that  there  must  be  substantial 
testimony  of  the  corpus  delicti  to  Justify  a 
verdict  of  guilty,  and  finding  no  such  testi- 
mony disclosed  by  the  record  in  this  case,  we 
find  that  the  court  below  erred  In  overruling 
appellant's  motion  for  a  new  trial;  and  there- 
fore the  Judgment  of  the  lower  court  Is  re- 
versed, and  this  case  remanded. 

FUBMAN,  P.     and  DOTLB.  CQncur. 
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GDHUBRT  QUINN. 
<SQpr«me  Court  of  Montua.    Dw.  12,  1908.) 

1.  JuDOis  (I  40*>-Ohahob  or  Judgb— Bus 
— Statutes. 

Rev.  Codes,  |  6315,  ptovldes  tliat  a  jadge 
shall  not  act  in  any  action  when  any  party 
files,  before  the  day  fixed  for  bearing,  an  am- 
darlt  that  he  has  reasoa  to,  and  does,  believe 
that  he  cannot  have  as  impartial  hearing  be- 
fore SQcb  Jndgs  hr  leaaoii  of  tba  Judge's  bias 
or  prejodiee^  ffsM,  that  each  provulon  eonstl- 
toted  the  law  on  the  sabJect  of  disqualification 
of  a  district  Judge,  and  ^ould  be  liberally  con- 
strued to  effect  Its  object  and  promote  justice 
u  required  by  sections  4,  6214,  8061. 
[Ed.  Note.— For  other  cases,  see  Judges,  Dec 

2,  SHBOTS  and  CONBCaBLBS  (I  185*>— Uxi- 

OAi.  Lcrr—ConvKBaioN— Aonons. 

Where  a  sheriff  is  sued  in  conversion  for 
property  attadted  and  retained,  it  is  the  prac- 
tice for  him  to  deliver  the  papers  so  served  to 
the  plaintiff  in  the  original  action,  or  his  attor- 
ney, and  to  perfunctorily  verify  the  answer,  and 
permit  such  plaintiff  to  control  the  litigation, 
after  he  has  nmUshed  an  indemnity  bond. 

[Eld.  Note^For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  |  ZtS;  Dec.  Dig.  | 
185.*] 

8.  JuDOEs  (I  SI*)— Changi  or  Judqe—Bias— 

OsjEcnoHS— "Pjumr." 

Where  a  sheriff  is  sued  in  conversion  for 
property  levied  on,  and  the  plaintiff  in  the 
ori^naf  action  has  indemnified  the  sheriff,  such 
pUuntiffi,  without  intervention,  became  a  party 
to  the  action  for  conversion,  within  Rev.  Codes, 
I  6315.  authorising  a  "par^"  to  disqualify  the 
judge  by  filing  an  affidavit  of  prejudice. 

[Ed.  Note.— For  other  cases,  see  Judges,  Dec. 
Dig.  I  «1.* 

For  other  definitions,  see  Words  and  Phrases, 
^  6,  pp.  voL  8,  p.  7747.] 

4.  Appeal  and  Ebbob  (|  758*)  —  Bhieps  — 

8TATElfEIiT  OP  EBBOB. 

Where  an  objection  to  the  overruling  of  an 
«Pldicatl<m  for  a  change  ni  Judge  was  set  out 
In  appellant's  bri^  in  a  separate  paragraph, 
such  paragraph  constituted  a  sufficient  state- 
ment that  the  matter  was  relied  on  for  reversal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  8093;  Dec.  Dig.  }  758.*] 

6.  Shxbipps  and  Constablu  (|  88*)— Acts 
.UKDEB  Void  Fbocbss. 

The  official  status  of  a  sheriff  Is  not  chang- 
ed by  an  infirmity  in  hie  process  which  may 
render  the  process  void:  his  acts  thereunder 
being  none  the  less  official,  and  not  individual. 

lEi.  Note.— For  otiier  cases,  see  Sheriffs  and 
Constables,  Cent.  Dig.  H  1^197;  Dea  Dig. 

1 9a*] 

Appeal  from  District  Court,  Silver  Bow 
Obonty;  Geo.  M.  Bourqnlo,  Judge. 

Action  by  H.  M.  Gehlert  against  John  J. 
Qulnn.  Judgment  for  plalntlfl,  and  defend- 
ant appeals,   Beversed  and  remanded. 

John  F.  Davles  and  McBride  &  McBrlde, 
for  awellant  Jaa.  B.  Baldwin  and  J.  B. 
Orloe,  fbr  respondent 

SMITH,  J.  The  oplnitm  of  the  conrt  on 
a  former  appeal  of  this  case  is  found  In  35 
Mont  451,  90  Pac.  168,  110  Am.  St  Bep.  864. 
The  cause  has  been  retried  in  the  district 
court  of  Silver  Bow  coun^.    Plaintiff  had 


a  verdict  and  ^ndjrment,  and  defendant  ap- 
peals from  that  judgmrat,  and  also  from  an 
order  denying  a  new  trial. 

On  the  a8th  day  <rf  October,  1907,  the  day 
preceding  the  date  set  for  the  second  trial, 
John  M.  Barber  filed  an  affidavit  in  the 
cause,  wherein  he  alleged  as  follows;  "That 
he  is  the  real  party  in  Interest  as  defendant 
In  the  above-entitled  action.  That  the  sold 
Jobn  J.  Qulnn  acted  In  the  capacity  of  sher- 
iff at  the  Instigation  and  request  of  this  af- 
fiant, and  that  this  affiant  is  responsible  to 
the  said  defendant  for  any  judgment  which 
may  be  rendered  against  him.  That  rea- 
son of  the  premlsee  he  Is  the  agent  of  the 
said  defendant  attwdlng  to  the  defense  and 
preparing  for  the  defense  of  the  atMve-enti- 
tled  action.  That  the  above-entitled  action  Is 
now  pending  in  the  above-entitled  court 
That  affiant  has  reason  to  believe,  and  does 
believe,  that  he  cannot  hare  a  fair  and  im- 
partial trial  or  hearing  in  the  abore-entltled 
court  before  the  Htmorable  George  M.  Bour- 
qnln,  Judge  presiding,  *  *  *  by  reason  of 
the  bias  and  prejudice  of  the  said  judge,  be- 
fore whom  said  action  Is  pending."  The 
record  recites  that  the  court  made  an  order 
"Ignoring  the  said  affidavit"  and  directing 
that  the  trial  proceed.  To  this  action  an 
exceptiCMQ  was  saved.  Section  6815,  Rev. 
Codes,  provides  that  a  judge  must  not  sit  or 
act  in  any  action  or  proceeding  when  any 
party  makes  and  files,  at  any  time  before 
the  day  fixed  for  the  hearing  or  trial,  an 
affidavit  to  the  effect  that  he  has  reason  to 
believe,  and  does  believe,  that  he  cannot 
have  a  fair  and  Impartial  hearing  or  trial 
before  said  judge  by  reason  of  the  bias  or 
prejudice  of  the  judge.  This  code  provision 
establlBhee  the  law  of  the  state  respecting 
the  subject  of  dlBquallflcatlon  of  a  district 
judge,  and  should  be  liberally  construed, 
with  a  view  to  effect  its  object  and  promote 
justice.   Bev.  Codes,  se  4,  6214,  8061. 

The  complaint  alleges  that  the  defendant 
Qutnn  was  acting  tn  the  capacity  of  sherifC 
The  answer  sets  forth  that  he  seized  the 
property  in  controversy  by  virtue  of  a  writ 
of  attachment  in  the  case  of  J.  M.  Bartwr 
V.  J.  A.  Pay!  The  reply  avers  that  the  writ 
of  attachment  was  void,  for  the  reason  that 
it  was  Issued  before  the  summons  in  the  case 
was  Issued;  **the  writ  of  attachment  having 
been  issued  November  2d,  and  the  only  eum- 
mons  in  the  action  having  been  Issued  on 
the  following  day,  to  wit,  November  Sd." 
The  complaint  further  alleges  that  on  No- 
vember 4th  the  plaintiff  Gehlert  made  a 
third-party  dalm  upon  the  sheriff  for  the 
property  seized  under  the  writ  of  attachment 
against  Fay,  and  the  sberifl  refused  to  de- 
liver the  property  over  to  blm.  Section  6673, 
Ber.  Codes,  provides  that  when  a  third  per* 
son  claims  the  attached  property,  the  sher- 
iff shall  deliver  the  same  to  him,  unless  the 
plaintiff,  within  10  days  after  receiving  no- 
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tlce  tboeof,  give  the  sheriff  a  good  and 
Bofficiait  bond  to  IndonnUy  talm  against  Ion 
or  damage  by  reason  of  retaining  the  prop- 
«rty. 

It  18  argned  by  the  respondent  that  Bar- 
ber should  hare  Intervened,  In  order  to  be- 
come a  "party"  within  the  meaning  of  sec- 
tion 6315,  Rev.  Codes,  but  we  cannot  agree 
with  this  contehtlon.  The  sheriff  had  no 
real  Interest  In  the  property  attained.  The 
statute  requires  that  the  plaintiff  file  with 
the  cleite,  before  the  writ  Is  Issued,  an  un- 
dertaking conditioned  to  Indemnify  the  de- 
fendant In  case  the  plalntifF  falls  to  recover 
a  Judgment  or  the  court  should  finally  de- 
cide that  he  was  not  entitled  to  an  attach- 
ment Ber.  Codes.  {  6659.  And  In  case  the 
sheriff,  at  the  direction  of  the  plaintiff,  seizes 
property  which  is  afterwards  claimed  by  a 
third  person,  he  may  demand  an  undertaking 
of  Indemnity  as  a  condition  <tf  retaining  pos- 
session. Bectron  6673,  supra.  It  can  make 
no  difference  to  him  what  the  relative  rights 
of  the  parties  ar&  The  practice  Is,  in  the 
event  the  sheriff  Is  sued  in  conversion  for 
property  attached  and  retained  by  him,  to 
deliver  the  papers  served  on  him  to  the 
plaintiff  In  the  original  case,  or  his  attorney, 
and  pay  no  further  attention  to  the  matter. 
Having  furnished  an  obligation  to  hold  the 
sheriff  harmless  from  any  Judgment  that 
may  be  recov^ed  against  him,  self-protection 
impels  the  attaching  creditor  to  Interpose  a 
defense  to  the  action.  If  he  has  any,  In  which 
event  It  Is  usual  for  the  sheriff  perfunctorily 
to  verify  the  answer.  Section  7191,  Rev. 
Oodee,  provides  that,  If  an  action  be  brought 
against  a  sheriff  for  an  act  done  by  virtue  of 
his  office,  and  he  give  written  notice  thereof 
to  the  sureties  on  any  bond  of  Indemnity  re- 
ceived by  him,  the  Judgment  recovered  there- 
on shall  be  conclusive  evidence  of  his  right 
to  recover  against  such  sureties,  and  tbe 
court  may,  on  motion  upon  notice  of  five 
days,  order  Judgment  to  be  altered  up 
against  them  for  the  amoont  bo  recovered. 
Including  costs. 

There  was  no  way  In  which  tbe  allied 
disqualiflcaUon  of  the  Jud^e  could  affect 
Quinn  personally.  He  was  not  Interested 
In  the  result  of  the  suit,  but  Barber  was. 
Therefore  we  have  no  hesitancy  In  holding 
that,  as  Barber  was  the  person  whose  in- 
terests were  being  litigated,  he  was  entitied 
to  file  the  disqualifying  affidavit  Undoubt- 
edly the  learned  district  Judge  applied  a 
strict  construction  to  section  6316,  Rer. 
Codes,  supra;  but  we  think  that  section  falls 
within  the  provisions  of  sections  4,  6214, 
8061,  Rev.  Codes,  supra,  and  tliat  the  con- 
struction vre  place  nptm  It  will  best  effect 
the  object  aoni^t  to  be  attained  by  Its  eur 
actment 

Respondfflit  contends  that  the  action  of  tbe 
court  in  Ignoring  tbe  affidavit  Is  not  spec- 
l&ed  In  appellants  brief  as  an  error  relied 


upon,  and  cannot  be  reviewed;  but  we  find 
the  matter  dearly  set  forth  In  the  brief  in 
a  puagraph  by  Itself^  and  r^rd  this  as  a 
sufficient  statemrat  that  It  Is  relied  upon. 

Defendant  objected  to  the  introduction  of 
any  evidence  by  plaintiff,  for  the  reason  that 
the  allegations  of  the  reply,  to  the  effect  that 
the  writ  held  by  the  sheriff  was  void,  were 
a  departure  from,  and  inconsistent  with,  the 
al]egati<»i  of  tbe  complaint  that  the  defend- 
ant was  acting  as  sh^lff,  and  that  tbe  com- 
plaint, as  modified  by  the  reply,  did  not  state 
facts  sufflcloit  to  constitute  a  cause  of  action 
against  Qulnn  Individually.  Also,  at  the 
conclusion  of  plalntifCs  afilrmative  case,  the 
defendant  moved  for  a  nonsuit  on  the  ground, 
among  others,  that  the  testimony  showed 
that  the  seizure  was  made  by  a  deputy  sher- 
iff, and  under  the  allegations  of  the  reply 
it  was  Incumbent  upon  the  plaintiff  to  show 
that.  If  the  writ  was  void,  the  sheriff  made 
tbe  seizure  personally.  The  ground  of  these 
contentions  Is  that,  although  Qulnn  assum- 
ed to  act  as  sheriff,  If  his  process  was  de- 
fective or  void,  he  acted  Individually,  and 
not  officially.  But  we  are  of  opinion  that 
his  status  was  not  changed  by  the  infirmity 
in  his  process,  although  It  may  tbereby  have 
been  rendered  void.  He  purported  to  act  by 
virtue  of  it,  and  was  none  the  less  acting 
officially.  of  Phllipsburg  v.  Degenhart. 

80  Mont  299,  76  Pac.  694. 

We  have  read  the  testimony  offered  by 
the  plaintiff,  and  conclude  that  be  made  out 
a  case  sufficient  to  warrant  tbe  court  In  sub- 
mitting the  Issue  to  the  Jury. 

Other  errors  are  assigned  by  the  appellant, 
bpt  we  think  the  foregoing  discussion  dis- 
poses of  all  those  questions  that  will  proba- 
bly arise  on  a  retrial. 

The  Judgment  and  order  appealed  from 
are,  reversed,  and  the  cause  Is  remanded  for 
a  new  trial. 

Reversed  and  remanded. 

BRANTLT,  a  J.,  and  HOLLOWAY,  J., 

concur. 


HASB  V.  CITT  OP  SEATTLB. 
(Supreme  Court  of  Washington.   Dec.  8,  1908.) 

1.  MUNICIPAI.  COBFOBATIONS  (|  812*)— TOBTS 

—Actions— NoTiCB  of  Claim  —  Statdtoby 

PbO  VISIONS— VALiniTT. 

ProvlBlons  requiring  notice  to  a  city  of  tfae 
time,  place,  etc.,  of  an  injury  from  defects  in 
streets  for  which  damage  is  claimed,  whether 
legislative  or  enacted  by  ordinance  under  leg- 
iaiative  authority,  will  be  apheld  only  when  rea- 
sonable and  in  aid  of  the  aamlnUtraUon  of  jus- 
tice. 

[Ed.  Note.— For  other  cases,  see  Municipal 
OorporatioDS,  Gent  D^.  H  1696-1707;  Dec. 
Dig.  S  812.*] 

2.  mttnioipal  cobpobations  (|  812*)— tobts 
—Notice  of  Claim— Pubpose. 

The  object  of  ordinances  requiriDg  notice 
to  a  city  of  a  claim  for  injuries  as  a  condition 
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piMsdent  to  miiic  tbtnfor  im  to  enable  the  ei^ 
to  niqan  for  tzial  if  it  doddee  not  to  settle  the 

[Ed.  Note.— For  other  caaei,  see  Hnnlcipal 
Oorpotatioiu,  Cent:  XMs.  H  ia9&-1707;  Dec. 
Dig.  i  812^i 

8.  Municipal  CoRPOBATiona  (8  812*)-^obt3 
—Notice  or  Ox.aih  —  REASONaBUNESB  or 
Notice. 

A  provision  in  a  dty  ordinance  reqairlng 
the  notice  of  claim  for  damages  aniinst  the  city 
to  give  the  residence  of  the  claimant  for  the 
past  year  was  unreasonable  and  not  eraential 
to  the  validity  of  tbe  notice,  especially  in  view 
of  another  iprovidon  prohibiting  an  action  for 
any  claim  within  00  days  after  Its  presentatlcHi. 

[Eld.  Note. — For  other  cases,  see  Mnnidpal 
Corporatiims,  Oent.  IHg.  K  1690-1707;  Dee. 

4.  MuniOIPAL  OOKPOftaTIOZIS  (I  812*)— TOBTS 

—AcnonB— Claim,  worn  Damaqb— Gokbtbuo- 

Tioit  OF  Nones. 

Notice!  1^  elainiB  uainat  a  city  for  dam- 
•M,  as  leqnired  by  orauiaiieek  ihoiud  be  coor 
•trued  aa  liberally  as  pleadlncs. 

[Ed.  Note.— Fw  other  caaee.  see  Ifnidcipal 
Corporationa,  Gent  Dig.  N  1606-1707;  Dec. 
Digri  812 *J 

6.  Mdnioifai.  Cokforations  ({  812*)— Tobts 
— AcTion»— Gx.aiM  vob  Dahaob— Cohstbuo- 
noM  or  NoncB— SumciKiiOT  or  Monw— 
NATtm  or  DnxoT. 

A  notice  of  daim  for  dama^  against  a 
dty  for  injuries  from  a  defective  sidewalk, 
which  described  the  location  of  the  sidewalk 
and  stated  tliat  the  Injoriea  were  caased  1^  fall- 
tag  through  a  defective  sidewalk,  was  snmclent, 
within  an  ordinance  requiring  tbe  notice  to  ac- 
curately locate  and  describe  the  defect 

[Ed.  Note. — For  other  cases,  see  Municipal 
Oorpontiona.  Cent  Dig.  H  1086-1707;  Dec 

6.  MvNiciPAi.  CoxpoxATzoiia  818*)— Tobts 
— Amoirs  roB  Injubies— Aduxssibilitt  tir 
EviDEHCB— NoncB  ot  Ouhc. 

Where  a  provision  in  an  ordinance  requir- 
ing a  notice  of  a  dalm  for  damages  against  the 
to  give  daimant's  residence  for  the  past 
year  was  unreasonable  and  invalid.  It  was  error 
to  exclude  the  notice  of  claim  in  an  action 
against  the  dty  becanw  It  did  not  give  sndi  In- 
formation. 

[Ed.  Note;— For  other  eases,  see  Mtmldpat 
Corporations.  Dec.  IMg.  |  81&*] 

Mount  and  Fullerton,  JJ.,  dissenting. 

Appeal  from  Superior  Court  King  Coun- 
ty; Boyd  J.  Tallman,  Judge. 

Action  bj  Elizabeth  Hase  against  the  City 
of  Seattle;  From  a  Judgment  for  defendant 
plaintiff  ai^ealed.  Reversed,  and  new  trial 
ordered,  witb  dlrectlfnis. 

Shorett  A  Sborett  for  appellant  Scott 
Calboon  and  James  B.  Bradford,  for  respond- 
ent 

DUNBAB,  J.  The  appellant  lironght  an 
action  against  the  cl^  of  Seattle  for  dam- 
ages resulting  from  personal  injuries.  A 
dalm  for  damages  for  said  Injury  was  filed 
with  the  dty  clerk  of  said  corporation,  and 
later  a  snit  brought  thereon.  At  tbe  trial 
the  claim  provided  for  by  ordinance  was  of- 
fered In  evidence,  and  objectitm  was  made 
to  its  Introdnctifni,  which  was  snstalned  by 


the  court  ^e  court  directed  the  jury  to 
retnm  a  verdict  In  &vor  of  the  dty,  which 
was  done;  Judgment  of  dismissal  was  enter- 
ed, and  appeal  followed.  So  that  the  only 
Question  In  the  case  is  whether  the  daim 
presented  by  the  appellant  to  the  dty  coon- 
dl  was  Buffldent 

Tbe  principal  objection  urged  to  the  claim, 
and  tbe  one  on  which  the  court  rejected  It 
Is  that  the  daimant  did  not  state  her  resi- 
dence for  the  past  year,  and  this  allied  de- 
fect was  the  cause  alleged  by  the  dty  for  re- 
fusing the  daim.  It  Is  also  Insisted  that  the 
notice  was  not  snflBdent  In  that  It  did  not 
dearly  set  fordi  the  defect  In  the  sidewalk 
which  was  the  alleged  cause  of  the  acddent 
Tbe  dalm  presented  was  as  follows:  "To  the 
City  Council  of  the  City  of  Seattie:  The 
undersigned,  Elisabeth  Hase,  hereby  presents 
to  the  said  dty  council  her  daim  for  dam- 
ages against  the  dty  of  Seattle,  a  munldpal 
corporation  of  the  state  of  Washington,  In 
the  sum  of  $10,000,  which  said  dalm  Is  here- 
by filed  with  tbe  derk  of  said  dty  of  Seat- 
tle; that  said  claim  for  damages  Is  on  ac- 
count of  personal  Injuries  sustained  by  the 
said  Ellzat>etb  Hase  In  the  said  dty  of  Seat- 
tle on  the  23d  day  of  March,  1907,  at  9:30 
p.  m. ;  that  said  injuries  consist  of  pain 
from  a  broken  left  forearm  (a  fracture  known 
as  'Calles  fracture*);  also  suffers  much  pain 
from  being  bruised  through  the  chest  be- 
tween the  shoulder  bladee,  and  across  the 
small  of  the  back,  and  since  the  accident  she 
has  suffered  nervous  chills;  that  the  said 
injuries  were  sustained  by  the  said  Elizabeth 
Hase  on  said  date  In  the  dty  of  Seattle  on 
tbe  west  side  of  Sixth  avenue,  t>etween 
Blancbard  street  and  Bell  street;  that  the 
said  Injuries  were  caused  by  said  Elizabeth 
Hase  falling  through  a  defective  sidewalk." 
Tbe  ordinance  demanding  the  presentation  of 
the  notice  was  as  follows:  "All  claims  for 
damages  against  the  city  must  be  presented 
to  tbe  dty  council  and  filed  with  tbe  clerk 
within  thirty  days  after  the  time  when  such 
claim  for  damages  accrued,  and  no  ordi- 
nance shall  be  passed  allowing  any  such 
dalm  or  any  part  thereof,  or  appropriating 
money  or  other  proper^  to  pay  or  satisfy  tbe 
same  or  any  part  thereof,  until  such  claim 
has  first  been  referred  to  the  proper  depart- 
ment nor  until  such  department  has  made 
Its  report  to  the  city  council  thereon,  pur- 
suant to  such  reference.  All  such  dalms 
for  damages  must  accurately  locate  and  de- 
scribe the  defect  that  caused  the  Injury,  ac> 
curatdy  describe  the  injury,  give  the  resi- 
dence for  one  year  last  past  of  the  claimant 
contain  tbe  Items  of  damages  claimed,  and 
be  sworn  to  by  tbe  claimant  No  action  shall 
be  maintained  against  the  dty  for  any  claim 
for  damages  until  after  the  same  has  been 
presented  to  the  city  council  and  sixty  days 
have  dapsed  after  sudk  presentation.** 

Connsel  for  appdlant  Tlforooaly  inrti^ 
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against  tbe  appllcatioii  of  tbe  role  of  liberal 
constractUm,  inslatlng  that  the  dtr  la  author^ 
Ized  under  the  laws  and  Omstltatlon  to  make 
inch  proTleioiis  as  It  deenu  necessary  for  Its 
protection,  and  that  It  is  not  tbe  province  of 
the  court  to  destroy  each  provisions  by  con- 
struction. So  far  as  the  first  proposition  Is 
concerned,  It  is  not  a  qneetltm  of  construction, 
liberal  or  otherwise,  for  tbe  ordinance  plain- 
ly  provides  that  tbe  claimant  must  state  In 
his  notice  his  residence  for  one  year  last 
past.  This  languase  Is  not  susceptible  of  any 
two  meanings,  and  therefore  tbe  only  ques- 
tion to  be  considered  Is  the  right  of  tbe  city 
to  make  such  a  demand  of  a  claimant  as  a 
prereqnlslt^  to  waging  bis  claim  for  damages. 
It  la  Insisted  that  tbe  uniform  trend  of  au- 
thority Is  that  such  charter  provisions  are 
coDStltntlonal  and  wise,  and  some  authorities 
are  cited  to  sustain  that  contention,  among 
them  Scurry  v.  Seattle,  8  Wash.  278,  86  Pac 
146.  An  examination  of  this  case,  however, 
convinces  us  that  It  does  not  announce  all 
that  is  claimed  for  It  by  learned  couns^.  All 
that  that  case  held  was  that  tbe  provision 
of  tbe  freeholders'  charter  of  Seattle,  de- 
claring that  no  action  shall  be  maintained 
against  the  city  for  any  claim  for  damages 
unless  such  claim  bad  been  presented  to  tbe 
city  council  within  six  months  after  the  time 
when  such  datm  for  damages  bad  accrued, 
was  not  unconstitutional  and  void  as  being 
In  contravention  of  tbe  statute  of  limitations 
with  reference  to  tbe  commencement  of  ac- 
tions; but  It  was  also  held  In  that  case  that 
tbe  only  limitation  of  tbe  right  of  the  dty 
to  make  a  provision  concerning  tiie  time  in 
which  a  claim  for  damages  should  be  pre- 
sented would  be  the  limitation  of  a  reason- 
able time,  and  that  must  necessarily  always 
be  a  limitation  to  be  taken  into  consideration, 
else  cities  would  be  conferred  with  power 
to  destroy  rights  existing  at  tbe  common  law. 
As  showing  that  It  never  was  the  idea  of  this 
court  that  the  power  of  cities  Is  unlimited,  It 
was  held  In  Tacoma  t.  State,  4  Wash.  64, 
29  Pac.  847,  that,  although  ttie  freeholders' 
charter  of  a  dty  may  provide  an  ample  meth- 
od for  the  condemnation  of  private  property 
for  use  as  a  public  street,  and  legislative 
enactment  may  confer  upon  dtles  organised 
under  freehdders'  charters  the  authority  to 
appropriate  private  property  to  corporate 
uses,  such  power  was  Inoperative,  in  tbe  ab- 
sence of  an  act  of  the  Legislature  conferring 
the  rlf^t  of  eminent  domain  and  prescribing 
the  method  by  which  it  should  be  exercised. 
And  in  State  ex  reL  Snell  v.  Warner,  4  Wash. 
773,  81  Pac  25,  17.  L.  B.  A.  263,  it  was  held 
that,  under  article  11.  I  10,  of  tbe  Constitu- 
tion, authorizing  a  city  of  20,000  or  more  In- 
babitants  to  form  a  charter  for  Its  own 
government,  and  providing  for  amendments 
thereto,  no  authority  Is  given  such  dty  to 
extend  its  boundaries  by  amendment  to  its 
charter;  the  court  in  that  case  saying: 
"While  the  provisions  of  tbe  Constitution  are 
to  be  given  evwy  liberal  interpretatl<m  when 


the  accomplishment  of  the  purpose  to  be  at- 
tained by  tbem  is  at  stake,  we  are  bound  to 
remember  that  they  are  s<Mnewhat  unusual 
and  extraordinary  provisions,  and  that  they 
are  indirect  restrictions  on  the  power  of  tbe 
L^slature,  which  can  prescribe  rales  for  the 
government  of  every  municipal  cwporatlon 
but  these." 

It  must  be  borne  In  mind  that  the  powers 
claimed  by  the  city  in  this  case,  and  In  fact 
in  all  cases  of  this  character,  are  restrictions 
on  .  common-law  rights.  In  Seymour  v.  Taco- 
ma, 6  Wash.  ISS.  32  Pac.  1077,  It  was  held 
that  the  power  conferred  by  the  Constitu- 
tion and  laws  did  not  extend  to  the  mnnid- 
pallty  power  to  Impose  a  qualification  of  reg* 
Istratlon  upon  tbe  electors.  In  State  ex  rd. 
rawcett  V.  Superior  Court,  14  Wash.  604,  46 
Pac  23,  88  L.  B.  A.  674;  It  was  hdd  that 
these  constitutional  provisions  would  not  sus- 
tain charter  provisions  providing  a  trlbonal 
for  determining  election  contests.  There  we 
said:  "But  we  must  not  lose  sight  of  the 
elementary  proposition  that  muuldpal  corpo- 
rations have  only  the  powers  which  are  spe- 
cially conferred  upon  them  by  the  Legisla- 
ture, or  such  other  powers  as  by  necessary 
Implication  flow  therefrom."  But  this  Idea^ 
tlcal  question  has  been  decided  by  this  court 
In  Durham  v.  Spokane.  27  Wash.  610,  68  Pac 
883.  where  It  was  held  that  such  charter  pro- 
visions and  restrictions  could  only  be  main- 
tained where  such  conditions  and  restrictiODS 
were  reasonable.  This  was  a  case  for  pei^ 
sonal  injuries  alleged  to  have  been  sustained 
by  reason  of  a  defective  sidewalk.  So  that 
tbe  question  there  discussed  was  tbe  identical 
question  at  Issue  in  this  case,  and  in  aid 
of  the  construction  of  tbe  requirement  in  the 
ordinance  In  that  case  this  court  said:  "But 
It  Is  not  the  rule  that  a  city  may  say  wheth- 
er or  not  It  shall  be  held  for  personal  Injuries 
caused  by  its  neglect  of  duty.  Charter  pro- 
visions of  the  character  in  question,  whether 
enacted  by  the  Legislature,  or,  as  in  tbe  pres- 
ent case,  by  the  city  Itsdf,  are  to  be  upheld 
only  so  far  as  they  are  reasonable  and  tend 
to  tbe  due  administration  of  justice.  When 
such  provisions  so  far  depart  from  reason- 
ableness as  to  amount  to  a  denial  of  Justice, 
they  are  void."  So  that  tbe  question  In  this 
case  Is  resolved  Into  a  question  of  tbe  rea- 
sonableness of  the  ordinance  requiring  the 
claimant  to  give  bis  residence  for  one  year 
last  past 

It  seems  to  us  that  this  provision  Is  un- 
reasonable, and  would  In  no  way  aid  the  city 
In  tbe  Investigation  of  the  claim.  This  court, 
in  common  with  all  other  courts,  has  uni- 
formly held  that  the  object  of  these  ordinan- 
ces and  the  theory  upon  which  they  were 
sustained  was  notice,  so  that  the  cl^  might 
be  able  to  prepare  for  the  trial  of  the  cause 
if  it  was  deemed  expedient  not  to  settle  the 
claim.  From  an  excerpt  from  tbe  opinion 
of  the  court  It  seems  that  tbe  court  was  In- 
fiuenced  largely  by  the  report  of  an  Oregon 
case,  wherein  it  was  ascertained  that  a  ihn>- 
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f^ional  fraud,  wbo  was  permanently  crip- 
Itled,  had  been  claiming  in  different  acttooB 
that  the  canse  of  the  injury  to  his  leg  was 
fiilllDg  through  sidewalks  in  different  cities, 
and  bad  secured  judgments  fraudulently  in 
different  cities  In  Oregoo ;  that  the  fraud 
had  finally  been  discovered,  and  the  claim- 
ant sent  to  the  penitentiary.  But  the  fact 
that  fraud  In  an  exaggerated  case  may  be 
perpetrated  upon  a  city  is  no  reason  for 
the  enactment  of  unreasonable  restrictions. 
Fraud  Is  perpetrated  sometimes,  not  only  up- 
on municipal  corporations,  but  upon  other 
corporations  and  upon  IndlTlduals,  In  dalms 
and  suits  of  different  characters.  A  provi- 
sion requiring  claimant  to  give  a  present 
residence,  as  was  the  case  In  Johnson  v.  City 
of  Troy,  24  App.  Div.  602,  48  N.  Y.  Supp. 
098,  cited  and  relied  upon  by  counsd,  might 
be  held  to  be  reasonable,  for  the  reason  that 
it  would  give  the  city  authorities  an  oppor- 
tunity to  see  the  claimant  and  to  talk  with 
him.  ascertain  something  of  his  appearance, 
or  to  make  advances  towards  settlement  of 
bis  claim.  If  deemed  expedient.  But  to  re- 
quire anything  further  than  that  seems  to  be 
unnecessary  and  savors  somewhat  of  In- 
qnlsltlvenesB.  If  a  requirement  of  this  kind 
ahould  be  sustained,  It  is  difficult  to  tell 
where  the  subject  of  biography  would  end. 
If  the  object  Is  to  Inquire  Into  the  character 
or  reputation  of  the  claimant,  then  It  might 
as  well  be  said  that  the  ct^  had  a  right 
to  demand,  as  a  prerequlidte  to  commencing 
an  action,  that  the  claimant  should  give  the 
place  of  his  blrtb,  the  dlffeirait  localities  in 
which  he  bad  resided  from  that  time  up 
until  the  filing  of  the  claim,  bis  calling  or 
profession,  his  paroitage,  aasociatlotts,  and 
a  tbousaod  and  one  other  things  that  might 
be  Interesting  to  the  city  as  a  matter  of  idle 
cariosity.  We  have  not  been  able  to  find  any 
case  exactly  on  this  point,  for  It  seems  that 
It  has  never  occnrred  to  any  other  cl^  to 
place  any  such  provision  In  its  charter.  Bo- 
lierii^  tiiat  the  provision  is  unreasonable  and 
uncalled  for,  especially  In  considenitlon  of 
the  other  Teqnlrement  prohibiting  the  com- 
mencement of  the  action  for  60  days  from 
the  date  of  the  prraaitatton  of  the  dalra, 
thereby  allowing  ample  time  for  all  perti- 
nent investigatUHi,  we  think  the  court  erred 
In  rejecting  the  admission  of  the  notice  oa 
that  ground. 

The  other  <Adectlou  ui^ied  by  counsel  for 
the  respondent  Is  that  the  language  used, 
viz.,  "that  the  said  Injuries  were  caused  by 
said  Elisabeth  Hase  fiilllng  through  a  de- 
fective sidewalk,"  the  locatlcm  of  the  side- 
walk having  been  described,  is  not  such  a 
description  of  the  defective  ^dewalk  as  Is 
demanded  by  the  ordinance  In  the  i»rovlsion 
that  "all  such  claims  for  damages  must  ac- 
curately locate  and  describe  the  defect  that 
caused  the  Injury";  and  Mears  y.  Spokane, 
22  Wash.  S28,  60  Paa  1127,  Is  relied  upon  to 
sustain  this  contention.  In  that  case  the  Ian- 


gnage  of  the  claim  was  as  follows :  "Which 
injuries  were  caused  by  defects  and  obstruc- 
tion in  the  sidewalk  of  the  said  dty,"  de- 
scribing the  location ;  and  this  court  said,  in 
BUBtalning  the  objection  to  the  claim,  that: 
*1o  state  that  the  Injury  was  caused  by  a 
defect  and  obstruction  in  the  sidewalk  Is 
but  to  state  the  general  ground  upon  wbtcb 
a  city  In  every  case  is  liable  for  Injuries  sus- 
tained upon  Its  streets,  but  it  states  no- 
cause  for  the  particular  Injury.  The  charter 
provision  is  intended  to  require  notice  to  be- 
given  of  the  cause  of  the  particular  Injury, 
and  a  notice  that  fails  so  to  do  cannot  be 
made  the  basis  of  an  actlm  against  the  city 
for  personal  Injuries." 

It  seems  to  us  that  the  case  at  bar  does  not 
fall  within  the  reason  of  the  role  announced 
In  that  case.  There  It  could  not  be  ascer- 
tained, frMu  the  dalm  presented,  whether 
the  defect  was  too  narrow  a  sidewalk,  or 
whether  It  was  a  temporary  obstruction  on 
the  sidewalk,  or  whether  It  was  something 
hanging  down  from  above  and  obstructing 
the  sidewalk.  In  fact,  It  gave  no  notice 
whatever  of  the  character  of  the  defect,  and 
the  officers  of  the  dty  might  not  have  been 
able  to  ascertain  the  character  of  the  defect 
by  a  visit  to  the  location.  Bnt  dalms  of 
this  kind  must  be  viewed  certainly  with  all 
the  liberality  of  a  pleading,  and  under  the 
liberal  provisions  of  our  Code  there  can  be  no 
question  that  there  was  enongh  In  the  no. 
tlce  In  the  case  at  bar  In  this  respect  to  put 
the  dty  on  notice  that  It  was  the  aldewslk 
Itself  that  was  defecUve,  that  It  was  no 
pendent  obstructlont  and  that  it  was  no  ob- 
struction of  any  kind  on  the  top  of  the  side- 
walk. These  thb^B  th^  wonld  not  naturally 
look  for  under  the  notice  given  in  this  case ; 
for,  where  the  allegation  Is  that  the  dalmant 
fell  through  a  defective  sidewalk,  any  ordina- 
rily Intelligent  mind  wonld  Immediately  reach 
the  condnslon  that  there  was  a  hole  In  the 
sidewalk,  or  some  aperture  through  whidi 
the  dalmant  fell.  This  case.  Instead  ot  be* 
Ing  governed  by  the  Hears  Case,  supra,  falls 
more  squardy  wltiiln  the  rule  announced  In 
Falldln  T.  Seattle  (dedded  Oct  28,  190$  97 
Pac.  658,  where  the  language  of  the  dalm 
was,  "Fell  through  said  sidewalk,  owing  to 
the  defective  condition,  into  a  hole  thereun- 
der," and  this  language  was  held  soffldent 
to  give  notice  to  the  dty  of  the  defect  com- 
plained of. 

The  rule  of  all  the  cases  was  summarized 
by  this  court  in  mils  v.  Seattle,  47  Wash. 
678,  92  Pac.  4S1,  where  It  was  said:  "This 
court  has  unlftmnly  placed  a  liberal  constmc- 
tl<Hi  upon  the  requirements  ot  such  notice, 
holding  that  the  notice  had  a  common-sense 
object,  viz.,  to  apprise  the  officers  of  the 
munidpallty  of  the  location,  so  that  It  might 
be  examined  with  a  view  to  preparing  a 
defense  to  the  action  If  It  was  thought  a  de> 
fense  should  be  made;  that  If  it  directs  the 
attrition  of  said  facers  with  reasonable  cer^ 
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talnty  to  the  place  of  tbe  accident,  tbe  re- 
qtdrementB  of  the  notice  have  been  met ;  and 
that  it  was  not  Intended  that  the  temiB  of 
the  notice  should  be  used  as  a  stumbling 
block  or  pitfall  to  prevent  recovery  by  merl- 
torloos  claimants."  Surely  this  notice  did 
direct  the  attention  of  the  officers  with  rea- 
sonable certainty  to  the  place  of  the  acci- 
dent, and,  when  tbey  were  once  there,  the 
announcement  made  to  them  by  the  notice 
that  the  claimant  fell  through  a  defective 
sidewalk  at  that  particular  point  was  an 
announcement  sufficiently  plain  to  direct  an 
intelligent  investigation  on  the  part  of  such 
officers.  The  evident  spirit  of  this  character 
of  objections  Is  to  prevent  a  hearing  on  the 
merits,  and  therefore  cannot  be  sustained. 

The  Judgment  will  be  reversed,  and  the 
court  Instructed  to  overrule  the  objections 
to  the  introduction  of  the  claim  and  proceed 
with  the  trtal  of  the  cause. 

HADLEY,  a  and  BUDKIN  and  CBOW. 
JJ.,  concur. 

MOUNT,  J.  I  cannot  agree  that  the  pro- 
vision of  the  city  ordinance  requiring  the 
claimant  to  give  his  residence  for  one  year 
last  past  Is  an  unreasonable  requirement.  I 
therefore  dtsaent. 

FULIiEBTON,  X.  concan. 


HAMPTON  V.  BUCHANAN  et  a!. 
(Bnpreme  Oourt  of  Washington.   Dec.  2,  1908.) 

1.  CONTaACTS  (J  ft*)— VALIDITT— ClBTAINTT. 

An  agreement  between  the  promoters  of  a 
corporation  and  a  tidid  person,  which  stipulates 
that  the  promoters  will  increase  their  holdings 
of  corporate  stock,  and  will  devote  their  time 
to  the  management  of  the  baBiaefls  at  a  speci- 
fied salary^  and  that  the  third  peisoa  will  pay 
for  A  specifled  nanober  of  shares  of  stock,  ana 
shall  have  the  option  to  take  part  In  the  man- 
affement  of  the  corporation  on  the  same  terms  as 
the  promoters,  is  too  indefinite  to  form  the  basis 
of  an  action  by  the  third  iKrson  either  against 
the  pr(»noteTs  or  the  corporation,  for  it  does  not 
guarantee  to  the  third  person  any  particular 
office  for  any  particular  time,  and  does  not  im- 
ply that  lie  shall  have  the  same  salary  as  the 
promoters. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  I  9.*] 

2.  Contracts  (5  12l»)— Validitt— Coktbol  op 

COBPORATIONB. 

A  promoter's  contract  which  gives  to  one 
the  management  of  a  corppratlon  on  the  same 
terms  as  other  stockholders  is  void  as  depriving 
ttie  stockholders  of  the  right  to  elect  their  trus- 
tees. 

fEd.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  i  121*} 

3.  SPECinO  PEBrORHANOE  (|  55*)— COKTBACTS 
BRrOBCEABLE— lUiBOALITT. 

Equity  will  not  compel  specific  perform- 
ance of  an  Illegal  contract. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, CeDt  Dig.  55  173-175 ;  Dec.  Dig.  § 
55.*] 


4.  OOHTBAOtB    (S  121*)— VAUDITT— COBPOBA- 

TIONS.  _ 

The  mle  that  a  promoters'  contract  which 
gives  to  one  the  management  ot  a  corporation 
oa  tbe  same  terms  as  other  stockholders  ts  void 
because  depriving  the  stoddiolden  of  the  right 
to  elect  their  trustees  Is  not  changed  by  the  fact 
that  the  stockholders  are  few. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Di(t.  S  121.*] 

5.  Mastbb  akd  Sebvaht  ^42*)— Wbohoful 

DiSOHABGB  or  SBBVAm^DAUAQEB. 

An  employe  wronsfnlly  discharged  from 
his  employment  mnst  lessen  his  damages  as 
much  as  possible  by  obtaining  other  employment 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |i  54-56;  Dec.  Dig.  i  42.*] 

6.  COBPOBATIONS  (|  {^*)— BHPLOTUENT— AO- 
TIOH8. 

Where  an  action  for  the  wrongful  dis- 
charge of  an  employe  of  a  corporation  shows  in 
all  its  features  that  it  is  against  tbe  corpora- 
tion though  its  pnHBoters  are  made  parties,  the 
judgment  for  the  envloytf  must  he  against  the 
corporation,  and  cannot  be  against  one  of  the 
promoters. 

[Ed.  Note.— For  other  easss^  see  Ootporations, 
Dec.  Dig.  I  522.*] 

7.  COBPOBATIONS  (S  189*)— AonOHB— SOIT  BT 
MlHOBITT  StOCKUOLOBB. 

A  complaint  In  an  action  against  a  eor> 
poration  and  msjority  stockholders  by  a  mi- 
nority stockholder  which  shows  that  there  was 
a  collusion  between  majority  stockholders  to 
unfairly  deal  with  the  minority  stockholder  to 
prevent  him  from  receiving  his  share  of  the 
profits,  and  that  for  such  purpose  he  was  dis- 
missed from  bis  office  and  that  the  profits  of 
the  business  were  absorbed  In  Increased  salaries, 
appropriated  by  the  majority  stockholders  to 
themselves,  to  the  exclusion  of  the  rights  of  the 
minority  stockholder,  states  facts  warranting  re- 
lief to  the  minori^  stockholder. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  S  721 ;  Dec.  Dig.  {  189.*] 

8.  COBPOBATIONS  (|  189*)— AOTZOHft— SUIT  BT 

MiNOBrrr  SYookholdbb. 

Where,  in  an  action  against  a  corporation 
and  majority  stockholders  by  a  minori^  stock- 
holder, the  complaint  warrants  some  relief  to 
the  minority  stockholder,  and  all  the  stockhold- 
ers are  parties,  a  receiver  will  be  appointed  to 
settle  the  affairs  of  the  eotppratlon,  onleas  the 
msjority  stockbolden  will  offer  a  nir  and  i«a- 
sonable  adjustment 

[Ed.  Note.— For  other  caaes,  see  CorpwathKU, 
Dec  Dig.  S  189.*1 

Fnllerton,  J.,  dissenting. 

Ai^eal  from  SiQ»erior  Conrt,  Pierce  Coun- 
ty;  M.  L.  Clifford,  Judge. 

Action  by  S.  Wado  Hampton  asalnst 
Jamea  Buchanan  and  others.  From  a  Judg- 
ment for  plaintiff,  defendants  appeal.  Re- 
versed  and  r^anded. 

See  96  Pac.  5ia 

Frank  D.  Oakley  and  Chas.  Bedford,  for 
appellants.  Blattner  &  Chester,  J.  M.  Ashton, 
and  L.  B.  Da  Ponte,  for  respondent 

DUNBAR,  J.  The  respondent,  having  been 
removed  from  the  office  of  secretary  of  the 
defendant  corporation  Puget  Sound  Lumt>er 
Company,  and  basing  bis  right  to  hold  an 
office  In  Bald  defendsnt  corporation  and  to 
partlclpnte  in  tlie  management  thereof  upon 


•ror  otber  esses  m*  same  topic  and  section  NUMBER  In  Deo.  A  Am.  Dl£s.  1907  to  date,  A  Reporter  Indei 
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a  GWtaIn  otmtncC  entered  Into  by  the  com' 
pany  and  hlms^  at  the  time  he  became  a 
stockholder  therein,  broa^^t  thla  action  to 
Gompd  defendants  to  restore  him  to  oflBce  In 
aaid  corporation,  and  to  bare  said  contract 
q>eclflcall7  eoftvced.  From  the  Jadgment 
and  decree  altered  by  the  court  In  favor  of 
respondai^  app^lanta  appeal. 

The  complaint  fs  exceedingly  lengthy,  bnt 
the  essential  averments  are:    That  the  de- 
fendant the  Pnget  Sound  Lumber  Company 
la   a  corporation  legally  oi^nlzed,  etc, 
whose  principal  object  was  the  carrying  on 
of  a  sawmill  business  and  the  manufacture 
of  lumber.    That  the  defendants  Buchanan 
and  McDanlels  were  Its  organizers,  and  con- 
stituted its  first  board  of  trustees.  That  the 
defmdants  Buchanan  and  McDanlds  im- 
portuned plaintiff  to  become  a  jmrchaser  of 
the  stock  of  the  defraidant  corporation.  That 
after  several  consultations  and  conferences 
between  the  parties  an  agreement  in  writing 
was  made  in  words  and  figures  as  follows: 
**Ta£oma,  Wash.,  August  7th,  1901.    Mr.  8. 
Wade  Hampton,  Seattle,  Wash.— Dear  Sir: 
The  Puget  Sound  Lumber  Co.  of  Taooma  has 
t>een  incorporated  with  a  capital  stock  of 
($6,000)  five  thousand  dollans,  of  which'  It 
la  proposed  to  pay  In  at  once  three  tbousand 
dollars,  leaving  the  unpaid  balance  of  two 
tbousand  dollars  to  be  paid  In  out  ot  the 
earnings,  in  liquidation  of  deferred  payments 
on  machinery  and  equipment  We  make  you 
tttis  prt^MMltlon,  viz.:   We  will  Increase  our 
present  holding  of  the  atodk  of  said  com- 
pany until  we  each  have  ten  shares  of  one 
bnndred  dollars  ea<^,  amounting  to  an  la- 
Tcstment  of  one  thousand  dollars  each.  We 
will  devote  our  time  and  enei^  to  the  best 
of  our  ability  to  the  careful  and  economical 
management  and  operation  of  said  mill  plant, 
receiving  for  our  services  the  sum  of  one 
hundred  dollars  per  month  each,  with  the  un- 
derstanding that  we  shall  draw  only  one- 
half  of  this  amount  each  month,  leaving  the 
«tber  half  standing  to  our  credit  on  the 
tKwks  of  the  company  until  the  deferred 
payments  on  machinery  and  equipment  shall 
have  be«i  paid  off  (provided  this  contract 
abnll  not  have  been  previously  terminated  In 
scnne  olSier  way),  when  we  shall  receive  the 
unpaid  balance  of  said  salary.  You  for  your 
part  to  take  and  pay  for  an  amount  of  said 
stock  equal  to  the  amount  held  by  eadi  of 
na.   Tl2.,  tm  one  hundred  dollar  shares, 
amovmtlng  to  one  thousand  dollars,  on  the 
acceptance' of  this  proposition  when  the  de- 
ferred payments  shall  have  been  paid  out, 
■todc  to  the  amount  of  said  deferred  pay- 
menta  not  exceetUng  the  unpaid  balance  of 
eald  capital  stock,  shall  be  issued  In  equal 
ankmnto  to  each  of  the  parties  to  this  agree- 
ment wltbont  any  further  payment  on  th^r 
part.  It  la  nndmtood  that  when  the  Indebt- 
edness as  above  specified  has  been  paid  out, 
yoo  shall  have  the  option  to  come  into  the 
mill  and  take  part  in  its  management  on  the 


same  terms  as  ouradvea  Puget  Sound  Lum- 
ber Co.  C  McDanlds,  Sea-Treas..  James 
Buchanan,  Pres.  I  accept  the  above  prop- 
osition. 8.  Wade  Hampton."  That,  pursuant 
to  such  agreement,  the  plaintiff  purchased 
10  shares  of  the  stock  of  dtf  endant  corpora' 
tion,  and  paid  ttierefor  tiie  sum  of  $1,000. 
Tha^  wtien  the  conditions  of  said  agreement 
■were  folfllled,  the  plaintiff,  who  was  then  a 
rertdent  of  Seattle  moved  to  Tacoma  and 
commenced  an  active  participation  In  the 
management  of  the  corporation,  being  elect- 
ed president  thereof.  That  the  defendant 
Buchanan  was  Its  vice  president  and  man- 
ager, and  the  defendant  McDanlels  was  its 
secretary^treasnrer.  That  it  was  then  agreed 
that  each  of  tbe  said  parties  should  draw  a 
salary  under  the  agreement  In  writing  above 
mentioned  of  the  sum  of  fl2S  each  per 
month,  ^at  there  should  t>e  allowed  to 
Buchanan  in  consideration  of  extra  time  and 
services  the  further  sum  of  ^  per  month. 
That  McDanlels,  by  reason  of  lU  health,  was 
unable  to  devoto  his  time  and  oiergles  to  the 
business,  and  that  additional  burdens  there- 
by fell  upon  plaintiff,  and  he  demanded  a 
raise  in  his  salary  equal  to  that  of  the  de- 
fendant Buchanan,  which  demand  was  re- 
fused. That  afterwards,  on  or  about  the 
let  of  November,  1005,  the  defendant  Bu- 
chanan purchased  all  of  the  interests  of  the 
defendant  McDanlels  In  •tlie  corporation. 
That  Buchanan  was  without  means  to  pay 
the  notes  give  for  said  stock,  and  that  Mc- 
Danlels and  Buchanan  schemed  and  conspir- 
ed together  to  deprive  the  plaintiff  of  hla  ac- 
tual participation  In  the  management  of  the 
affairs  of  the  defendant*  corporation.  In  or- 
der that  the  earnings  of  the  corporation 
might  be  diverted  to  secure  the  payment  of 
the  said  notes  as  they  matured,  and  for  the 
further  purpose  of  depriving  the  plaintiff 
of  his  salary.  That  the  baainess  of  the  de- 
fendant corporation  has  txea  prosiwrous  and 
profitable.  That  ahortly,  after  the  purchase 
of  the  said  stock  by  Buchanan,  a  special 
meeting  of  the  trustees  of  the  defendant  cor- 
poration was  held  and  a  pretended  electl(m 
was  held  by  which  the  defendant  Winter- 
mote,  who  bad  suceeded  to  the  stock  former- 
ly owned  by  McDanlels,  was  chosen  a  trustee 
to  fill  the  vacancy  by  the  resignation  of  the 
d^endant  McDanlela.  That  at  the  time  of 
the  said  election  defendant  Wlntermote  was 
not  a  stockholder  and  never  took  the  oath  of 
office  prescribed  by  law  for  trustees  of  cor- ' 
poratlons  under  the  laws  of  the  state  of 
Washington.  That  on  the  14th  day  of  No- 
vember, 1905,  another  meeting  of  the  trustees 
was  held,  at  which  meeting,  by  vote  of  the 
defendants  Buchanan  and  Wlntermote,  the 
minutes  of  the  trustees'  meeting  November 
6,  190S,  wen  dianged  and  altered  so  that  it 
appeared  that  the  reslgnatiou  of  the  defend- 
ant McDanlels  as  vice  president  and  treas- 
urer as  well  as  trustee  also  was  accepted, 
when  It  had  been  agreed  and  understood  that 


Digilized  by 


876 


9S  FAOIFIO 


BBPOBTBB. 


no  iftctloD  TTU  to  be  takoa  the  said  de- 
fendanf a  reslgnatloD  u  rice  president  and 
treasurer,  but  that  the  aame  was  to  ronaln 
In  absence  nntU  the  annual  meeting  of  the 
defoidant  corporation.  That  at  said  meeting 
by-laws  were  ad<^ted  for  the  defendant  cor- 
poration, which  had  been  prepared  by  the 
defendai^t  Bocbanan.  That  by  these  t^-Iaws 
power  to  elect  the  officers  and  appoint  the 
a^ts  and  servants  of  the  defendant  cor- 
poration was  placed  In  the  board  of  tms- 
tees,  l^at  the  number  of  cheers  was  cot 
to  two,  and  tiie  power  to  c(mtrol  all  the  bnal- 
nesB  aC  the  defendant  corporation  was  placed 
In  the  president  That  on  the  22d  day  of  No- 
Tember,  1905,  the  defendants  Buchanan  and 
Wintermote  pretended  to  bold  a  meeting  of 
the  trustees  of  tlie  defendant  corporation, 
at  which  meeting  they  removed  the  plaintlft 
from  the  office  of  secretary '  and  proceeded 
to  elect  officers  of  said  corporation.  That 
thereafter  the  xdalntlff  drauanded  of  the  said 
defendants  Buchanan  and  Wintermote  that 
he  be  permitted  to  continue  In  the  service 
of  said  corporation  as  Its  secretary,  and  to 
continue  to  participate  in  the  management  of 
its  business  under  the  agreement  hereinbe- 
fore set  forth.  That  such  petition  was  re- 
fused. The  complaint  further  alleges.  In  sub- 
stance, that,  after  the  affairs  of  the  cor- 
poratI<m  were  placed  In  the  bands  of  the  de- 
fendants, they  proceeded  to  raise  their  sal- 
aries and  to  overdraw  their  accounts  with 
the  defendant  corporation,  and  incur  un- 
warranted indebtedness  upon  the  defendant 
corporation,  for  the  purpose  and  as  a  part 
of  the  fraudulent  scheme  and  conspiracy  to 
cause  the  affairs  of  the  corporation  to  be- 
come or  appear  to  be  involved,  for  the  pur- 
pose of  reducing  and  minimizing  the  appar- 
ent value  of  the  plaintUTs  stoclc  in  the  said 
corporation,  and  to  deprive  the  plaintiff  of 
the  benefit  of  the  agre^ent  in  writing  here- 
inbefore set  forth,  and  very,  much  more  to 
the  same  effect.  The  plaintiff  avers  that 
there  is  Imminent  danger  of  defendant  Bu- 
chanan, elthw  by  himself  or  in  connection 
with  the  defendant  Wintermote,  selling,  mort- 
gaging, leasing,  or  otherwise  Incnmberlng 
said  real  and  personal  property  in  the  further- 
ance of  said  fraudulent  scbeme,  and  asks 
that  a  preliminary  restraining  order  may 
Issue  to  the  defendants  Buchanan,  McDan- 
lels,  and  Wintermote  to  restrain  them  from 
transferring,  selling,  Incumbering,  or  in  any 
way  disposing  of  the  stock  of  the  defendant 
corporation  pending  a  bearing  of  plaintiff's 
prayer,  praying  that  a  receiver  ■  of  the  de- 
fendant corporation  may  be  appoiuted,  and 
for  damages  to  plaintiff  from  the  defendants 
and  each  and  all  of  them  in  the  sum  of  $2,- 
000,  and  for  a  permanent  injunction  to  re- 
strain and  enjoin  the  defendants  from  In 
any  manner  whatsoever  refusing  to  permit 
the  plaintiff  to  participate  In  the  manage- 
ment of  the  defendant  corporation  at  a  sal- 
ary equal  to  13ie  highest  amount  paid  as  sal- 
ary or  otherwise,  except  as  dividends  to  the 


defendants  Buchanan,  McDanlds,  or  Winter- 
mote, or  elthw  of  them,  and  for  goieral  re- 
lief. The  answer  denied  the  material  allega- 
tloDB  of  the  comidalnt,  a  demurrer  having 
first  been  In^iweed,  to  tlie  effect  tbat  the 
court  bad  no  Jurisdiction  of  the  persons  of 
the  defendants  or  the  subject*niatt»  of  the 
action;  that  tHe  plaintiff  had  no  legal  ca- 
pacity to  sue;  that  there  was  a  defect  of 
parties  plaintiff;  that  there  was  a  defect 
of  parties  def»idant ;  that  several  causes  of 
action  had  been  improperly  united;  that 
there  was  another  action  pending  between  the 
same  parties  to  the  same  case ;  that  the  com- 
plahit  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  This  demurrer 
was  overruled.  The  judgment  of  the  court 
was  that  tbe  plaintiff  be  declared  to  be  the 
owner  of  and  rightfully  entitled  to  an  inter- 
est in  the  property,  rights,  and  assets  of  the 
Puget  Sound  Lumber  Company,  to  the  ex- 
tent and  value  of  $5,487.08 ;  that  the  claim 
of  the  said  plaintiff  for  the  said  sum  be  and 
the  same  Is  dedared  a  first  11^  and  charge 
upon  all  the  right,  title,  and  Interest  of  the 
defendant  James  Buchanan  In  the  property 
of  the  Pi^t  Sound  Lumber  Company,  de- 
fendant herein,  and  upon  the  stock  of  the 
said  company  as  said  defendant  Bncbauan's 
Interest  may  ai^)ear  to  have  been  at  the  time 
of  the  execution  and  delivery  of  the  certain 
agreement  aforementioned,  for  the  purchase 
of  the  stock,  right,  title,  and  interest  of  the 
said  E^uget  Sound  Lumber  Company  at  that 
time  owned  and  held  by  Clinton  UcDaniels, 
one  of  the  d^endants  named  in  this  cause. 
The  defendants  were  also  enjoined  and  re- 
strained from  Interfering  with  or  refusing 
to  permit  the  plaintiff  to  participate  In  the 
management  and  control  of  the  business 
?arried  on  by  the  defendants  on  the  same 
rate  of  remuneration  enjoyed  by  the  said 
defendants  McDaniels,  Buchanan  and  Win- 
termote, or  either  of  them.  Judgment  also 
for  costs. 

The  contract  upon  which  the  Judgment  Is 
rendered  In  this  case  Is  too  Indefinite  to  form 
the  basis  of  an  action.  The  language,  "Too 
shall  have  the  option  to  come  Into  the  mill 
and  take  .part  In  Its  management  on  the  same 
terms  as  ourselves,"  certainly  does  not  guar- 
antee the  right  to  any  particular  office  or  to 
any  office  for  any  particular  length  of  time. 
Nor  does  it  necesaarily  Imply  that  the  respond- 
ent shall  have  the  same  salary  as  the  other 
contracting  parties.  The  managment  of  one 
branch  of  the  business  might  require  a  char- 
acter of  service  which  was  worth  more  than 
some  other  character  of  service.  The  construc- 
tion placed  upon  the  language  by  appellant 
Buchanan  was  that  they  were  each  to  receive 
remuneration  In  proportion  to  the  value  of 
the  services  rendered,  and  this  is  not  an  un- 
reasonable construction.  That  the  respond- 
ent himself  did  not  expressly  rely  on  this 
agreement  and  did  not  understand  what  It 
meant  or  what  his  rights  under  It  were  Is 
evident  from  the  fact  that  in  response  to  a 
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motUm  to  make  Ids  complaint  more  definite, 
and  certain  and  to  state  Bpeciflcally  what  of- 
fice be  waa  entitled  to  hold  In  the  corporation 
and  for  what  length  of  time,  he  answered  as 
follows:  "Now  comes  the  plaintiff  in  the 
above-entitled  cause,  and,  complying  with  the 
order  of  this  court  heretofore  made  to  state 
specifically  what  office  plaintiff  claims  In  the 
diefendant  corporation  and  for  what  Imgth 
of  time  said  office  is  claimed,  states  that  the 
plaintiff  does  not  lay  claim  of  title  to  any 
specific  office  In  the  said  corporation  for  any 
length  of  time  whatBoerer  as  against  the 
said  corporation;  but  bases  his  right  to  equi- 
table relief  at  the  hands  of  this  court  upon 
the  contracts  and  agreements  between  the 
plaintiff  and  the  defendants  or  some  of  them, 
as  set  forth  In  the  pleadiags  In  this  case." 
It  Is  evident  from  the  memorandum  opinion 
of  the  court  filed  In  that  case  that  the  Judg- 
ment was  rendered  upon  this  agreement,  and 
that  it  held  that  the  agreement  was  not  un- 
lawful, because,  while  It  assumed  to  be  an 
agreement  with  a  corporation.  It  was  In  reali- 
ty a  partnership  agreement  But  whether  It 
was  originally  a  partnership  or  a  corporation 
agre«nent  Is  not  material,  for  the  concern 
afterwards  undoubtedly  became  a  regular  cor- 
poration, and,  after  It  did  so  become  a  cor- 
poration. It  had  to  be  governed  by  the  laws 
governing  corporations,  and  appellants'  busi- 
ness had  to  be  done  through  Its  trustees. 
There  Is  no  authority  which  would  permit  a 
corporation  to  enter  into  a  contract  which 
wonld  place  the  trustees  under  obligations  to 
disregard  the  duty  they  owed  to  the  stock- 
holders, viz.,  to  promote  the  business  Interests 
of  the  corporations;  and  this  they  certainly 
could  not  do  If  they  were  so  fettered  by  con- 
tract that  they  could  not  dismiss  an  employ^ 
and  act  freely  and  purely  for  the  business  in- 
terests of  the  stockholders  when  emergencies 
arose.  The  granting  of  such  powers  as  are 
relied  upon  by  the  respondent  through  this 
agreement  would  virtually  deprive  the  stock- 
holders of  the  right  to  elect  their  trustees. 
Therefore  equity  will  not  assume  Jurisdiction 
to  compel  the  specific  performance  of  an  Il- 
legal contract  That  such  a  contract  Is  Il- 
legal all  authority  asserts,  but  see  especially 
West  V.  Camden,  136  U.  8.  507,  10  Sup.  Ct 
838.  34  li.  Ed.  254,  and  Reed  v.  Johnson,  27 
Wash.  42,  67  Pac.  381,  57  L.  R.  A.  404.  The 
policy  of  the  law  Is  not  changed  by  the  fact 
that  the  stockholders  are  many  or  few. 

There  seems  to  us  to  be  nothing  upon 
which  to  base  the  Judgment  for  $5,487.08; 
for,  in  any  event  and  under  all  authority,  If 
respondent  was  damaged  by  wrongful  dismis- 
sal from  his  employment,  It  was  his  duty  to 
lessen  his  damage  as  much  as  possible  by  ob- 
taining other  employment  which  be  testifies 
that  be  almost  Immediately  did  at  the  same 
salary.  Neither  could  the  Judgment,  if  cor- 
rect, be  made  a  lien  on  the  property  of 
Biudianan.  for,  if  reqwndent  Is  entitled  to 


a  Judgment  at  all,  it  should  be  a  Judgmoit 
against  the  corporation,  and  not  against  an 
Individual.  This  action  shows  in  all  of  its 
features  that  it  is  an  action  against  a  cor- 
poration, and  as  such  it  should  have  been 
tried  and  decided;  and,  while  for  the  rea- 
sons assigned  the  Judgment  obtained  cannot 
be  sustained,  the  allegations  of  the  complaint 
are  sufficient  to  warrant  the  granting  of  some 
relief  to  respondent  as  a  minority  stock- 
holder. Thels  V.  Spokane  Falls  QasUgbt 
Company,  84  Wash.  23,  74  Pac.  1004.  We 
think  such  allegations  are  Justified  by  the 
testimony,  and  that  there  was  a  collusion 
l>etween  Buchanan  and  Wlntermote  to  unfair- 
ly deal  with  the  respondent  for  the  purpose 
of  preventing  him  from  receiving  his  Just 
share  of  the  profits  of  the  business  by  dismis- 
sing him  from  office  and  by  absorbing  the 
profits  of  the  business  la  large  and  increased 
salaries  appropriated  to  themselves,  and  to 
the  exclusion  of  his  rights  as  a  mlnorttj 
stockholder. 

We  will  therefore  reverse  the  Judgment, 
and  In  consideration  of  the  fact  that  there 
are  no  stockholders  other  than  the  parties  t» 
this  contention  to  be  affected  remand  the 
case  with  Instructions  to  the  lower  court  that 
in  case  a  stipulation  ot  settlement  is  not 
made,  or  If  appellants  shall  not  offer  an  ad- 
justment that  appears  fair  and  reasonable 
to  the  court  within  30  days  from  the  filing 
of  this  opinion,  that  iK>rtlon  of  appellants' 
prayer  asking  for  the  appointment  of  a  re- 
ceiver be  granted,  and  that  a  receiver  be  ap- 
pointed to  settle  up  tbe  affairs  of  the  cor- 
poration. 

.  HADLBT,  C.  X,  and  UOUNT  and  RUD- 

KIN,  JJ.,  concur. 

FCLLEBTON,  J.  I  dissent  from  the  dispo- 
sition made  of  this  case.  The  case  should  be 
sent  back  for  further  evidence  as  to  ttie 
amount  Justly  due  the  respondent  leaving 
that  question  to  be  determined  by  the  court 


JUDSON  et  m.  V.  TIDE  WATER  LUMBER 
CO. 

(Supreme  Court  of  Wa8blngt(m.  Dec  8,  1908.> 

1.  Appeai.  aitd  Ebbob  (I  1011*}— Findings— 
Conclusiveness. 

A  finding  b^y  the  court  on  conflicting  evi- 
dence, and  soatained  by  oral  testimony,  will  not 
be  disturbed  on  appeal,  especially  where  the 
conrt  took  a  view. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
^nr^Oent  Dig.  H  8983-3889;  Dec  Dig.  f 

2.  Navioabue    Watebs    (I  39*)- Ripabian 

Rights. 

A  riparian  proprietor  oa  a  navigable  river 
may  prevent  an  obstruction  of  the  Sow  or  the 
dlver^on  of  the  waters  thereof,  and  is  entitled 
to  have  the  waters  continue  to  now  In  a  natura! 
way  past  his  land. 

[Ed,  Note.— For  other  cases,  see  Navigable 
Waten,  Dec.  Dig.  |  39.*] 
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8.  Natigabu  Watebb   (S  89*)— Bifabzah 

RIOHTS. 

The  ri^t  of  a  ripariaD  proprietor  on  a  nav- 
igable river  to  have  the  waters  thereof  contiitue 
to  flow  in  a  natural  way  past  his  premises  is 
Inseparably  annexed  to  the  soil  Itselt 

'[Ed.  Note.— For  other  cases,  see  Navigable 
Wateza,  Dee.  IMg.  |  Sa*] 

4.  Natigablb   Watebs    (!  87*)— Bipabian 

Bights. 

A  sale  by  the  state  of  tide  lands  is  snbject 
to  the  paramoant  right  of  the  pnblie  In  the  nar- 
igable  waters  thereof,  and  eonfen  no  right  to 
obstruct  navlgatioa., 

[Bd,  Note. — For  other  cases,  see  Navigable 
.Waters,  Cent  Dig.  S  219;  Dec.  Dig.  S  87.*] 

5.  Navigable  Waters  (8  !•) — NAVioABmrr 
IN  Genebai/— "Navigable  Channel." 

A  channel  in  a  tide  river  which  at  half  tide 
la  navigable  with  a  rowboat,  and  which  at  full 
tide  is  navigable  for  boats,  is  a  **navigable  chan- 
nel," though  at  low  tide  there  i>  not  mxtcb,  wa- 
ter therelo. 

[Ed.  Note^FoF  other  caiei,  aee  Navigabla 
watexs,  Cent  Dig.  H  7-0 ;  Dee.  Dig.  f  1.*! 

6.  Navioablb  Watebs  (|  89*)— Obbtbuctions 
— Liabilitt. 

One  obstmctlng  a  navigable  channel,  and 
thereby  diverting  the  vrater  so  as  to  wash  away 
the  land  of  a  riparian  proprietor,  to  liable  fdr 
the  damages  sustained. 

[Ed.  Note.— For  other  cases,  see  NarlgaUs 
Watere,  Dec  Dig.  g  89.*] 

7.  Navigable  Watbbs  (|  89^7-OBsrBncnioiTB 
—Liability. 

One  obstructing  a  nairfgable  channel,  and 
thereby  causing  the  dlveisim  of  the  water  In 
such  a  way  as  to  wash  away  the  land  of  a  ri- 
parian i)roprietor,  will  be  required  to  remove  the 
obstroctione,  restore  the  river  to  its  former  chan- 
nel, and  thereby  cause  the  damage  to  cease. 

[Ed.  Note^Fw  otiier  cases,  see  Navigable 
Wafers,  Dec.  Dig.  S  39.*] 

Appeal  from  Superior  Court,  Pierce  Conn- 
ty ;  M.  L.  Clifford,  Judge. 

Action  by  Edward  B.  Judson  and  wife 
against  the  Tide  Water  Lumber  Company. 
From  a  Judgment  for  plaintiffs,  defendant  ap- 
peals. Affirmed  and  remanded,  with  InBtnic- 
tlons  to  eater  a  supplemental  order  modify- 
ing the  Judgment 

G.  C.  Israel  and  W.  P.  Beynolds,  for  ap- 
pellant Ellis,  Fletcher  &  BvaiiB  and  Herbert 
S.  Griggs,  for  respondents. 

HADLET,  C.  X  This  Is  an  action  for  dam- 
ages occasioned  by  the  alleged  wroDgful  ob- 
stmcUon  of  a  portion  of  the  channel  of  the 
Puyallup  river.  The  removal  of  the  ohstruc- 
tlooB  Is  also  sought  to  be  effected  bf  the  ac- 
tion hi  order  that  the  original  flow  of  the 
river  may  be  re-established.  The  defendant 
Tide  Water  Lumber  Company,  is  the  owner 
of  a  lomber  mill  on  the  westerly  or  left  side 
of  the  Puyallup  river,  not  far  above  the 
mouth  of  the  stream  vhere  it  flows  Into 
Pnget  Sound.  On  the  easterly  or  right  side 
of  the  river,  and  a  short  distance  down  the 
stream  below  that  part  of  the  shore  Immedi- 
ately opposite  the  defendant's  mill,  lies  a 
tract  of  land  which  belongs  to  the  plalntlftS. 


The  complaint  alleges:  That  this  land  lies 
on  the  east  bank  of  the  stream  and  has  a 
frontage,  as  orlginany  surveyed  and  mean- 
dered by  the  United  States,  of  about  460 
feet  on  the  river,  and  the  premises  contain 
6.22  acres  uicordlng  to  the  original  surveys 
and  meanders.  'XhBt  the  Tide  Water  Lumber 
Oompai^,  In  connection  with  the  operation  of 
Its  lumber  mannfactnrlng  plant  ppon  the  op- 
posite side  of  the  river,  some  time  in  the 
year  1902,  commenced  to  obstruct  the  chan- 
nel of  the  river  in  front  of  the  mill  premises 
by  extending  permanent  obstructions  beyond 
the  left  bank  of  the  river  Into  the  Channel 
thereof.  That  It  has  continued  to  enla^  tbB 
obstructions  gradually  from  time  to  time, 
and  is  now  eng^;ed  In  so  doing ;  the  same 
conaisUng  of  a  double  row  of  piling  ottraidinc 
out  into  the  river  diannel  beycmd  the  west  or 
left  bank  for  a  distance  of  about  260  feet, 
and  thence  northwraterly  along  tbe  line  of 
the  channel  and  parallel  to  the  west  bank  a 
distance  of  about  400  feet^  having  a  connec- 
ti<m  back  to  the  west  bank  by  similar  con- 
stmctlai  a  distance  of  about  2ti0  feet  Tbat 
the  piling  la  drivok  deeply  and  solidly  into 
the  river  bottom,  and  Is  braced  and  faced 
with  rough  planking  and  supports  so  as  to 
form  a  permanent  bulkhead.  Tbat  by  the 
obstructions  the  defendant  has  indosed  about 
2%  acres  whldi,  prior  to  the  obstructions, 
formed  a  part  of  the  original  channel  of  the 
riv^.  That  the  defendant  has  dredged  out 
a  iwrtion  of  the  bottom  of  tfie  channel  so  In- 
closed and  has  deposited  the  matter  so  dredg- 
ed out  on  the  outside  of  the  bulkhead  so  as 
to  i>ermanently  obstruct  and  appropriate  to 
Its  enluslTe  use  the  original  channel,  for  a 
distance  of  about  2B0  feet  In  width  and  400 
feet  In  l^gth  along  the  course  of  the  chan- 
nel That  but  for  the  obstructions  so  placed 
hy  the  defendant  the  river  would  naturally 
have  flowed  along  In  the  lines  of  the  orig- 
inal channel,  and  would  not  have  encroached 
upon  the  plalntlfh*  property  beyond  the  orig- 
inal government  meander  thereof.  That  the 
obstructions  diverted  the  course  of  the  river 
from  the  natural  channel  and  forced  the  cur- 
rent and  flow  of  the  waters  upon  plaintiffs* 
land,  so  that  a  lai^e  part  thereof  has  been 
washed  out  The  answer  denies  many  of  the 
averments  of  the  complaint  and  affirmatively 
alleges  that  the  washing  away  of  the  plain- 
tiffs* land  has  been  due  to  the  action  of  high 
water  In  the  river  In  times  of  flood,  and  not 
to  any  diversion  of  the  channel  by  the  de- 
fendant The  cause  was  tried  by  the  court 
without  a  Jury,  and  resulted  in  a  Judgment 
for  the  plaintiffs  in  ttie  sum  of  $11,250,  as 
damages ;  also.  In  a  decree  declaring  that  the 
original  and  natural  east  bank  of  the  river 
in  front  of  the  plaintiffs'  property  corre- 
sponded In  general  with  the  meander  line  of 
the  government  survey,  and  that  the  original 
and  natural  west  bank  of  the  river  in  front 
the  defendant's  properly  corresponded  In 
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general  with  tbe  delineation  thereof  as  shown 
on  the  plat  of  Indian  addition  to  the  city  of 
Tacoma,  which  plat  la  of  record  In  tbe  au- 
ditor's office  of  Pierce  county,  Wash.'  The 
decree  also  requires  the  Tide  Water  Lumber 
Company  to  forthwith  remove  from  the  riv- 
er all  piling,  bul^eading,  dirt,  logs,  dSbrla, 
and  ol)stnictions  of  every  kind  and  descrip- 
tion, placed  by  It  In  the  river  extending  be- 
yond the  natural  bank  thereof  as  above  de- 
fined; that  the  work  of  removal  should  he 
-commenced  before  the  17th  day  of  February, 
190S,  and  thereafter  diligently  prosecuted 
and  finished  by  the  17th  day  of  May,  1008. 
It  Is  also  provided  that,  In  the  event  tbe 
work  of  removal  Is  not  commenced  with- 
in the  time  spedfled  and  thereafter  dili- 
gently prosecuted,  tlien  the  plaintlfTs  may 
remove  the  obstmctlons  at  the  expense  of 
said  company,  and  a  further  judgment  for 
the  expense  of  such  removal  may  here* 
after  be  entered  upon  motion  of  the  philn- 
tUfs,  with  proper  proofs  of  same ;  the  cause 
being  continued  until  the  obstmctlons  are 
removed  or  until  the  further  order  of  court 
The  defendant,  Tide  Water  Lumber  Com- 
pany, has  appealed. 

Hie  findings  of  the  court  are  In  substantial 
accord  with  the  averments  of  the  complaint 
It  was  found  that  from  time  Immemorial* 
until  appellant  commenced  to  build  in  the 
river,  there  was  a  sand  bar  or  Island  In  the 
river  In  front  of  the  lands  of  appellant,  ex- 
tending In  length  about  200  feet  and  In  width 
from  50  to  7S  feet;  that  the  river  channel 
between  the  sand  bar  and  the  natural  bank 
or  line  of  appellant's  property  Is  from  SO 
to  100  feet  In  width;  that  this  channel  at 
extreme  low  tide  contained  but  little  water, 
but  at  half  tide  a  rowboat  could  be  rowed 
tlinni^  It,  and  at  high  tide  the  river  ran  en- 
tlrely  over  the  sand  bar  and  extended  from 
bank  to  bank  some  350  feet  In  width.  It 
was  tbund  that  appellant  bad  driven  tbe  pil- 
ing and  bulkheading  and  had  placed  the  ob- 
■tmctlMis  as  alleged,  had  excavated  a  log 
pond,  below,  bad  thrown  the  dirt  and  ddbrls 
upon  the  sand  bar,  thereby  raising  It  along 
its  entire  length,  so  that  the  river  even  la 
flood  period  does  not  submerge  it :  that  these 
acts  of  appellant  cut  off  about  one-third  of 
tbe  former  flow  of  the  river,  and  the  river 
then  commenced  to  compensate  Itself  by 
washing  the  opposite  or  right  bank ;  that  tbe 
bank  conatibuting  the  river  front  of  respond- 
ents* premise  bad  washed  away  to  a  small 
extent  prior  to  the  time  the  respondents  ac- 
quired title,  and  tbe  bank  and  lands  since 
tiien  bare  washed  away  at  least  to  the  ex- 
tent of  2%  acres  additional,  whldi  amount 
has  been  severed  from  respondents'  land  and 
swept  down  the  river;  that  at  tbe  time  of 
the  trial  the  bank  bad  been  wadied  back  100 
ftet  or  more  along  req^ondents*  entire  front- 
ager The  value  of  the  land  washed  away 
was  found  to  be  |5,000  per  acre,  and  Judg- 
ment was  slvra  accOTdlngly.  Tbe  flndings  of 


the  court  are  vigorously  attacked  by  appel- 
lant. There  was  much  testimony  Introduced 
at  the  trial,  and  there  was  also  conflict  there- 
in, but  there  was  undoubtedly  substantial 
testimony  in  support  of  the  findings  of  the 
court.  We  are  unable  to  discover  in  the 
conflict  of  testimony  any  preponderance 
against  the  findings.  Hie  trial  court  had  the 
ot^rtunlty  of  observing  all  the  witnesses, 
and  he,  moreover,  actually  went  upon  the 
ground  and  saw  the  situation.  With  these 
opportunities  that  court  could  weigh  the  tes- 
timony far  better  than  we  can  do  from  the 
mere  record  of  the  oral  testimony  and  from 
the  observation  of  the  maps  and  pictures 
sent  up  with  tiie  record.  We  «haU  therefore 
not  disturb  tbe  findings. 

Tbe  conclusions  of  law  naturally  follow: 
This  Is  a  navigable,  tidal  river.  One-third 
of  its  waters  and  of  the  force  of  Its  current 
swept  between  the  sand  Island  and  tbe  front 
of  appellant's  property.  At  low  tide  there 
was  not  much  water  in  this  part  of  tbe  chan- 
nel, but  at  half  tide  It  could  t>e  navigated 
with  a  rowboat,  and  at  full  tide  the  waters 
rose  above  the  entire  island  so  that  a  boat 
could  then  pass  over  It  At  ordinary  high 
tide  the  water  In  the  channel  reached  a  depth 
of  as  much  as  six  feet  Respondents,  as 
riparian  proprietors  on  this  river,  have  the 
right  to  prevent  the  oiMtmctlon  ot  the  fiow 
or  the  diversion  of  Its  waters,  and  to  have 
the  same  continue  to  flow  In  a  natural  way 
by  their  lands.  This  la  a  right  Inseparably 
annexed  to  the  soil  Itself.  Crook  v.  Hewitt, 
4  Wash.  7^,  31  Pac.  28 ;  RIgney  v.  Tacoma 
Light  ft  Water  Co.,  9  Wash.  676.  38  Pac. 
147.  26  L.  R.  A.  4:KS  ;  Benton  ▼.  Johncox.  17 
Wash.  277,  49  Pac.  405,  88  L.  R.  A.  107.  61 
Am.  St  Rep^  012. 

Appellant  argues  that  the  laoid  In  front  of 
its  prmlses  Is  tide  land,  the  title  to  which 
It  has  taken  steps  to  acquire  from  the  state ; 
but  It  was  held  In  Dawson  v.  McMillan,  34 
Wash.  269,  75  Pac.  807.  that  any  sale  of  tide 
lands  by  the  state  must  be  subject  to  tbe 
paramount  right  of  the  public  In  the  navi- 
gable waters  thereof  and  confers  no  right  to 
ol}Btruct  navigation  therein.  The  evidence 
shows  that  the  channel  In  front  of  appel- 
lant's property  is  a  navigable  one  In  fact, 
although  it  may  not  be  navigable  at  low 
tide,  which  establishes  Its  navigability  in 
law  within  the  decision  of  Dawson  v.  McMIl* 
Ian,  supra.  The  doctrine  of  tbe  latter  case 
was  also  approved  In  Monroe  Mill  Company 
V.  Menzel,  35  Wash.  487,  77  Pac.  813,  70  L.  R. 
A.  272,  102  Am.  St  Rep.  905,  which  Involved 
a  fresh  water  stream,  not  at  all  times  navi- 
gable In  fact  but  which  was  periodically 
navigable.  Appellant  Is  therefore  not  only 
unlawfully  obstrocttng  a  navigable  channel, 
but,  as  a  result  of  so  doing,  it  has  caused 
the  waters  to  be  diverted  and  thrown  upon 
respondents'  land,  to  their  serious  damage. 
It  seems  elementary  therefore  that  appellant 
should  respond  In  damages,  and  In  view  of 
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an  tbe  testimony  upon  that  anbject  ve  think 
tbl8  court  Munild  not  say  that  the  amonnt 
of  damages  awarded  Is  ezcesBiTe.  It  also  fel- 
lows that  appellant,  aa  a  wrongdoer  obstract- 
Ing  a  Bankable  channel,  and  th««by  continu- 
ing to  Injure  respondents*  land,  ahonld  re- 
move the  obBtmctlons,  restore  the  river  to 
its  former  channel,  and  ther^y  canse  the 
damage  to  cease.  To  that  end  It  was  proper 
for  the  coart,  acting  as  a  court  of  equl^,  to 
order  the  an^lant  to  remove  the  obstmc- 
tlons. 

The  Judgment  In  all  essential  particulars 
is  affirmed,  bat  ft  wDl  be  necessary  to  modify 
it  In  respect  to  the  Ume  for  the  removal  of 
the  obstmctionB.  The  Judgment  allowed  21 
days  from  Its  date  for  the  comm«icement  (tf 
the  work  of  removal,  and  required  that  It  be 
thereafter  diligently  prosecnted  and  finished 
within  three  months  from  the  commencement 
of  the  work.  By  reason  of  the  appeal  that 
ttme  has  long  since  passed.  Tbe  cause  Is 
remanded,  with  Instmetlons  to  eater  a  snp- 
I^emental  rader  as  a  modification  of  the  orig- 
inal Judgment,  to  the  effect  only  that  the 
same  length  of  time  shall  be  allowed  for  the 
commencement  and  completion  of  the  work 
reqitectlvely,  after  the  date  of  sndi  order, 
as  was  formerly  allowed  with  reference  to 
the  date  of  tbe  original  Judgment  The  mod- 
ification Aall  not  aflfect  respondents'  recov- 
ery of  their  costs  on  appeal. 

RUDKIN,  DUNBAR,  MOUNT,  and  CBOW, 
JJ.,  concur.  FULLERTON,  7-  did  not  sit 


AMI  00.  v.  TIDE  WATER  LUMBER  CO. 
(Supreme  Conrt  of  Wajihlngton.   Dec  8,  11*08.) 

L  Navigable  Watkbs  (|  89*)— Obstbuotiokb 

— Dahaoes. 

Where,  ia  an  actlmi  by  a  riparian  prroprle- 
tor  for  injuries  caused  by  the  obstmctlon  of  tiie 
waters  of  a  navigable  river,  and  thereby  caus- 
ing the  same  to  wash  away  his  land,  the  evi- 
deQce  showed  that  an  accretion  to  his  land  was 
due  to  his  efforts  and  the  existence  of  a  bridge, 
and  was  not  brought  about  by  the  act  of  de- 
fendant, and  that  a  loss  of  the  land  by  the  same 
having  been  washed  away  was  due  to  the  act  of 
deFendant  in  obstructing  the  river,  which  loss 
was  not  restored,  a  verdict  for  the  amonnt  there- 
of was  proper. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Dec.  Dig.  i  39.*] 

2.  Appeal  and  Ebbob  (§  1144*)— AiriBifAROB 

OF  JUDGUEIT^DlBBCTIOIT  OF  SuPPLBUBH- 

TAL  Order. 

Where  the  time  allowed  by  a  judgment  for 
the  removal  of  an  obstruction  in  a  river  baa 
elapsed  by  reason  of  an  appeal,  the  coart  on 
afGrming  tbe  judgment  will  remand  the  cause, 
with  instmctions  to  enter  a  supplemental  order 
allowing  time  for  the  removal  the  (^trac- 
tion. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  I  1144.«] 

8.  CosiB    (S  233*)— Affibicancb— DiBBonon 

FOB  SUPPLBUnTAZ.  OBDBB— EfFBOT. 

That  the  court  on  appeal  remanded  a  cause, 
though  it  affirmed  the  judgment  directing  the 


removal  of  an  obstmction  hi  a  river  within  a 

specified  time,  and  directed  the  trial  court  to 
enter  a  supplemental  order  fixing  the  time  for 
such,  the  removal  did  not  afEect  the  right  of  re- 
spondent to  his  costs  on  the  appeal. 

[Ed.  Note.— For  other  cases,  see  Costs,  Dec. 
Dig.  i  233.*] 

Appeal  from  Superior  Court  Pierce  Coun- 
ty;  M.  L.  Clifford.  Judge. 

Action  by  the  Ami  Company  against  the 
Tide  Water  Lumber  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Affirm- 
ed and  remanded,  with  instruetlona  for  the 
eatry  of  a  supplemental  order. 

G.  O.  Israel  and  W.  P.  Reynolds,  for  ap- 
pellant Herbert  S.  Orlggs  and  Ellis,  Fletch- 
er &  Evans,  for  respondent 

HADLEY.  G.  J.  With  the  exception  of 
the  amount  of  damages,  the  questions  involv- 
ed in  tblB  case  are  the  same  as  those  involved 
in  cause  No.  7,485,  Edward  Judson  et  al.  v. 
Tide  Water  Lumber  Company  (just  decided 
by  this  court)  98  Pac.  377.  The  lands  of  the 
re^ndent  In  this  action  lie  fronting  the 
Puyallup  river  upon  tbe  easterly  or  right 
bank  thereof,  and  are  immediately  above  the 
Judson  lands  involved  in  tbe  case  mentioned. 
They  alao  lie  directly  opposite  the  land  of 
the  Tide  Water  Lumber  Company,  located  as 
described  in  the  former  case.  The  Ami  Com- 
pany, the  respondent  In  this  action,  charges 
damages  to  Its  land  from  the  same  acts  of 
the  Tide  Water  Lumber  Company  which  It  Is 
claimed  damaged  the  Judson  land.  The  court, 
after  a  trial,  made  findings  essentially  like 
those  In  the  Judson  Case,  and  awarded  dam- 
ages in  the  sum  of  $950,  together  with  a  simi- 
lar decree  defining  the  channel  of  tbe  river 
and  requiring  the  removal  of  the  obstruc- 
tions. 

The  appellant  claims  on  tb!V  appeal  that 
no  actual  loss  to  respondent's  land  was 
shown,  but  that  it  appeared  that  there  was 
really  a  net  gain,  and  therefore  no  damages 
should  have  been  awarded.  Mr.  Nicholson, 
a  dvll  engineer,  tratlfied  that  on  September 
8,  1803,  which  was  after  tbe  obstroctims 
were  placed  In  the  river,  tbe  loss  to  the  tract 
now  owned  by  respondent  was  3.75  acres. 
That  was,  however,  before  tbe  respondent  be- 
came the  owner  of  the  tract  which  occurred 
in  1904^  Be  also  testified  that  in  December. 
1905,  tbe  loss  was  8.81  acres.  TMb  was  the 
first  survey  shown  by  his  testimony  after  re- 
spoudent  became  the  owner,  and  showed  an 
Increase  in  the  loss  since  the  fdrmer  sarvey 
of  .6  of  an  acre.  The  next  surv^  was  in 
April,  1906,  and  showed  a  total  loss  of  3.94 
acres,  being  an  Increase  In  loss  since  the  last 
survey  of  .18  of  an  acre.  Up  to  this  point,  tt 
will  be  observed  that  the  amount  of  loss  aftp- 
ter  reSpcHident  became  owner  must  have  been 
about  .19  of  an  acre  as  nearly  as  the  witness 
could  place  It  Subsequent  snrv^s,  however, 
showed  some  gain,  and  In  November,  1907, 
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Jtist  prior  to  the  trial,  the  total  loss  to  the 
whole  tract  was  shown  to  be  3.06  acres, 
which  was  a.  gain  of  .89  of  an  acre  since  the 
Surrey  in  April,  1906.  It  is  therefore  argaed 
that  there  was  no  loss  after  ree^ondent  be- 
came the  owner,  for  which  ai^lant  la  liable. 
From  the  above  flgores  it,  at  first  glance, 
seems  paradoxical  that  there  was  a  Jndg- 
umit  rendered  for  damages.  The  court's  the- 
ory 1%  however,  lexical,  and  it  has  the  sap- 
port  of  competent  testimony  In  the  record. 
That  theory  Is  as  follows:  In  March,  1906, 
the  respondent  drove  piles  at  the  npiwr  end 
of  its  tract,  and  tliese,  with  the  help  of  the 
Draipeey  bridge,  which  was  hullt  about  the 
same  time,  protected  the  bank,  and  It  there- 
fore allowed  a  slight  fill  or  Increase  at  that 
pcrfnt  The  aggr^te  increase  to  the  tract 
shown  by  the  later  surrey  Is  aocounted  for 
In  this  manner.  The  .18  of  an  acre  was,  bow- 
ever,  cut  away  from  the  land  farther  down 
the  stream,  and  that  has  not  been  restored. 
Under  the  theory  of  reqrandrat,  which  was 
adopted  by  the  coart,  the  later  accretion, 
resoltlng  in  a  gain  at  the  upper  end  of  the 
tract,  was  entirely  due  to  the  eiforts  of  re- 
qwndent  Itself  and  to  the  protection  of  the 
bridge,  and  was  not  brought  about  by  any 
act  of  the  appelant;  whereas,  the  loss  below 
was  directly  dae  to  the  wrongfal  maintenance 
<a  the  obstructions  tsj  antellant,  and  that 
loss  has  not  been  restored.  It  was  apon  this 
theory  that  the  court  awarded  damages  for 
that  loss.  It  must  be  manifest  to  any  one 
ttiat  the  vxteot  of  actual  damage  under  such 
drcomstances  la  Tocy  difficult  to  ascertain, 
and  It  is  Impossible  to  do  it  with  matiioDatl- 
cal  accuracy.  The  trial  court  having  beard 
all  the  evidence  npoa  the  subject,  and  liav- 
Ing  Tiewed  the  sltuatlcm  itself,  we  shall  not 
undertake  to  say  that  tiie  evidence  whldti  it 
foond  to  be  correct  was  not  in  fiict  entitled 
to  be  so  received.  The  c<mrt  found  the  value 
of  tbe  land  to  t>e  |5,000  per  acre,  and  the  .19 
of  an  acre  was  therefore  valued  at  $950.  In 
view  of  all  the  evidence,  we  shall  not  say 
that  the  amount  Is  excessivew 

The  Judgment  in  all  essential  particulars  is 
affirmed,  bat  It  will  be  necessary  to  modi^ 
it  in  respect  to  the  time  for  the  ronoval  of 
the  otwtractions.  The  judgment  allowed  21 
days  from  its  date  for  the  commencement  of 
the  work  of  removal,  and  required  that  It  be 
thereafter  diligently  prosecuted  and  finished 
within  three  months  from  tbe  commencement 
of  the  work.  By  reason  of  tbe  appeal  that 
time  bas  long  since  passed.  The  cause  Is  re- 
manded, with  inatructtons  to  enter  a  supple- 
mental order  as  a  modlflcatltni  of  the  original 
Judgment,  to  the  effect  only  that  the  same 
length  of  time  shall  be  allowed  for  tbe  com- 
mencement and  completion  of  the  work  re- 
spectlrely.  after  the  date  of  eacti  order,  as 
was  formerly  allowed  with  reference  to  the 
date  ot  tbe  original  judgment   Tbe  modifica- 


tion shall  not  aOect  respondent's  recovwy  ot 
its  costs  on  appeaL 

BUDKIN.  DUNBAR,  MOUNT,  and  GROW, 
JJ.,  concur.   FULLERTON,  J.,  did  not  sit 


OIL  WELL  BUFFLT  GO.  v.  JOHNSON. 

(Supreme  Court  of  Kansas.    March  7*  1908. 
On  Rehearing,  Nov.  7,  1808.) 

Trial  «  251*)— Inbtbuctiors— Issues. 

Ordinanly,  an  instruction  which  submits  a 
case  to  tbe  Jury  upon  an  issue  not  within  tbe 
pleadings  is  erroneoua. 

[Bd.  Note.— ror  other  casss,  see  Trial,  Cent 
Dig.  H  6S7-68S;  Dea  Dig.  f  261.*] 

(Syllabus  by  Oie  Court.) 
Johnston,  C  J.,  dissenting. 

Error  from  District  Court,  Sliawnee  Oonn- 
ty ;  A.  W.  Dana,  Judge. 

Action  by  W.  8.  Johnson  against  the  OU 
Supply  Company.  Judgment  for  plaln- 
tifl,  and  defendant  brings  error.  Reversed. 

This  Is  an  action  to  recover  the  value  of  a 
lot  of  pipe  and  casing  such  as  are  used  in 
drilling  oil  and  gas  wells.  whl(^,  the  plaintiff 
claims,  were  converted  by  the  defendants  to 
their  own  use  and  benefit^  April  8,  1806. 
The  petition  of  the  plaintiff  was  filed  in  the 
district  court  of  Shawnee  county  May  12, 
1906.  It  alleges  In  substance  that  on  March 
1, 1906,  B.  N.  Burr  was  Indebted  to  the  plain- 
tiff in  the  sum  of  $300,  and,  in  consideration 
thereof,  executed  his  promissory  note  for  that 
sum,  and  secured  Its  payment  by  a  chatty 
mortgage  on  the  pipe  and  casings  in  contro- 
versy. The  mortgage  contains  a  provision 
to  the  ^ect  that  the  mortgagor  may  retain 
possession  of  the  proi}erty  until  default  is 
made  in  payment  of  the  note  or  the  mort- 
gagee feels  Insecora  The  mortgage  was  duly 
recorded  March  24,  1906,  in  Shawnee  county. 
The  separate  answers  of  the  defendants 
amount  to  a  general  denial. 

The  evidence  on  the  part  of  the  plaintiff 
shows  that  B.  N.  Burr,  individually,  and  E, 
N.  Burr  ft  Co.,  a  partnership,  were  engaged  In 
prospecting  for  oil  and  gas.  E.  N.  Burr  was 
tbe  general  agent  and  manager  for  the  part- 
nership, and  also  superintended  his  own  busi- 
ness. The  plaintiff  was  employed  by  Barr 
to  assist  in  conducting  the  business  both  for 
himself  and  the  partnership.  Tbe  note  and 
mortgage  were  given  for  services  rendered 
to  B.  N.  Burr,  bidlvldually,  daring  the 
months  of  January  and  February,  1906.  The 
operations  managed  by  B.  N.  Burr,  extended 
over  territory  known  as  the  Paola  field  and 
the  Topeica  field,  B.  N.  Bnrr  ft  Co.  conducting 
the  work  In  tbe  Paola  field,  and  B.  N.  Burr, 
Individually,  at  Tc^ka.  Daring  1906  tbe 
plaintiff  was  employed  In  the  Paola  territory 
for  E.  N.  Burr  ft  Co.,  and  In  1906  be  was 
at  Topeka,  and  performed  the  services  for  B. 
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N.  Burr,  IndlTldually,  for  which  tiie  Dote  and 
mortgage  were  given.  This  note  and  mort- 
gage constitute  the  plalntltTs  sole  claim  to 
the  pipe  and  casing  in  controTersy. 

The  evidence  of  the  defendant  supply  com- 
pany shows  that  It  sold  the  pipe  In  contro- 
versy In  December.  1906,  to  B.  N.  Burr  ft 
Oo.,  and  received  the  note  of  that  company 
and  B.  N.  Burr  in  payment  therefor.  The 
note  was  not  paid,  and  on  April  3,  1906,  snlt 
was  commenced  In  the  district  court  of  Shaw- 
nee county  against  B.  N.  Burr  ft  Co.  and  B. 
N.  Burr  to  recover  Judgment  thereon.  An  at- 
tachment was  Issued  In  that  action,  by  which 
the  sheriff  took  possession  of  the  property, 
and  was  holding  the  same  when  this  suit  was 
commenced.  The  pipe  was  taken  by  the  sher- 
iff on  the  E>ecker  farm,  where  B.  N.  Burr  ft 
Co.  was  drilling  a  well.  The  plalntUT  did  not 
consent  to  the  taking  of  the  property  by  the 
sheriff,  and  did  not  take  possession  of  the 
pipe  under  his  mortgage,  or  assert  any  right 
thereto  before  it  was  taken  under  the  writ 
of  attaclunent 

On  the  trial  In  the  district  court  the  Jury 
returned  special  findings  of  fact  which  read: 
"Was  the  drilling  which  was  being  done  on 
the  Decker  farm  the  business  of  either  B.  N. 
Burr  or  B.  N.  Burr  ft  Co.?  A.  B.  N.  Burr 
&  Co.  Was  B.  N.  Burr  In  charge  and  control 
of  the  work  and  material  at  and  prior  to  the 
time  the  note  and  mortgage  were  executed? 
A.  Yes.  Were  the  note  and  mortgage  of 
plaintiff  executed  to  evidence  and  secure  a 
valid  Indebtedness  owing  to  him  for  services 
performed  in  and  about  such  business,  and 
with  the  Intention  of  pledging  the  property 
mortgaged  to  secure  payment  of  such  indebt- 
edness? A.  Yes.  What  is  the  amount  due 
thereon?  A.  $300  and  Interest  at  10  percent 
from  May  Ist— total.  $Sia08.  Was  not  the 
value  of  the  property  included  In  plalntlfTs 
niortgage  and  seized  by  defendants,  on  April 
3,  1906,  and  until  this  action  was  commenced, 
not  less  than  $500?  A.  Yes.  Was  the  pipe  in 
controversy  purchased  of  the  Oil  Well  Supply 
Company?  A.  Yes.  Was  the  order  for  the 
pipe  made  In  the  name  of  B.  N.  Burr  ft  Co. 
and  signed  by  plaintiff  as  their  agent?  A 
Yes.  After  the  order  was  given  did  B.  N. 
Burr  ft  Co.  wire  the  Oil  Well  Supply  Com- 
pany as  follows:  'Johnson's  order  Is  O.  K. 
Send  casing  at  once'?  A.  Yes.  Did  the  Oil 
Well  Supply  Company  charge  the  pipe  In  con- 
troversy to  E.  N.  Burr  ft  Oo.?  A.  Yes.  At 
the  time  when  the  pipe  was  purchased  was  B. 
N.  Burr  a  member  of  the  copartnership  firm 
consisting  of  himself  and  others  and  trading 
under  the  name  of  B.  N.  Burr  ft  Co.?  A  Yes. 
At  the  time  when  the  mortgage  in  question 
was  executed  was  B.  N.  Burr  a  member  of  a 
copartnership  firm  consisting  of  himself  and 
others  and  trading  under  the  name  of  B.  N. 
Burr  ft  Co.?  A.  Yes." 

One  of  the  instructions  given  by  the  court 
to  the  Jury  reads:  "(6)  As  heretofore  ex- 
plained, the  defendants  contend  that  E.  N. 
Burr  was  not  the  owner  of  the  property  at 


the  time  he  made  the  diattel  mortgage,  but 
that  It  was  owned  by  E.  N.  Burr  ft  Co.,  a 
partnership  of  which  E.  N.  Burr  was  one  of 
the  partners,  and  consequently  the  defend- 
ants claim  that  B.  N.  Burr  had  no  le^al 
right  to  make  the  mortgage  and  consequent- 
ly plaintiff  tiad  no  lien  upon  or  special  own- 
ership in  the  property.  In  this  connection 
I  Instruct  you  that  If  yon  believe  from  the 
evidence  that  B.  N.  Burr  ft  Co.  was  a  part- 
nership In  which  B.  N.  Burr  was  one  of  the 
partners,  that  B.  N.  Burr  was  in  possession 
of  the  proper^  at  the  time  the  mortgage 
was  made,  that  the  mortage  was  made  to 
secure  an  Indebtedness  to  plaintiff  by  B.  N. 
Burr  &  Co.,  and  that  B.  N.  Burr  ft  Co.  receiv- 
ed the  benefits  of  the  transaction,  then  I  in- 
struct you  that  plaintiff  would  have  a  q>ecial 
ownership  in  said  property  reasoii  of  said 
mortgage,  and  yoar  verdict  Bbovld  be  tor  the 
plaintiff." 

Plaintiff  recovered  Judgment  for  the 
amount  due  on  his  note,  and  defendants  bring 
the  case  here  fior  review. 

Gleed,  Hunt,  Palmer  ft  Gleed,  tot  plalntllt 
In  error.  J,  B.  Larimer  and  T.  F.  Oarver. 
for  defendant  In  error. 

ORAVBS,  J.  (after  stating  the  facts  as 
above).  Complaint  Is  made  of  Instruction  No. 
6.  the  objection  being  that  It  permitted  the 
Jury  to  find  for  the  plaintiff  upon  a  state 
of  facts  contrary  to  the  averments  of  his  pe- 
tition, and  in  opposition  to  his  proof.  The 
petition  avers  that  the  note  was  executed  by 
E.  N.  Burr,  and  that  the  property  descrlt>ed 
In  the  mortgage  was  then  owned  by  him. 
The  copy  of  the  note  and  mortgage  attached 
to  the  petition  indicate  the  facts  to  be  as  al- 
leged. There  Is  no  suggestion  that  the  part- 
nership of  E.  N.  Burr  ft  Co.  was  In  any  way 
connected  with  or  concerned  in  the  transac- 
tion. While  testifying  as  a  witness,  the 
plaintiff  appeared  to  be  familiar  with  the 
firm  of  E.  N.  Burr  &  Co.  and  also  with  the 
business  of  B.  N.  Burr,  individually.  He 
Worked  for  B.  N.  Burr  ft  Co.  at  Paola  In 
1905,  and  for  E.  N.  Burr  Individually,  during 
January  and  February,  1906,  at  Topeka. 
They  operated  in  different  fields.  Apparent- 
ly the  plaintiff  was  In  a  position  to  know 
the  business  of  eadi  and  to  plead  and  testify 
understandlngly.  The  rule  that  a  plaintiff 
must  recover.  If  at  all,  upon  the  facts  stat- 
ed in  his  petition.  Is  well  settled,  11  Cyclo- 
pedia of  PI.  ft  Pr.  158 ;  Brenner  t.  Bigelow. 
8  Kan.  496;  K.  P.  Ry.  Oo,  v.  Dunmeyer,  19 
Kan.  539;  A,  T.  ft  S.  B.  By.  Co.  v.  Irwin,  3:^ 
Kan.  286.  l<f  Pac.  820;  St  L.  ft  S.  F.  By. 
Co.  V.  Fudge,  39  Kan.  543,  18  Pac.  720;  Ins. 
Co.  V.  Thorpe,  40  Kaa  265,  19  Pac.  631; 
Newby  v.  Myers.  44  Kan.  477,  24  Pac.  971 ; 
Clark  V.  Mo.  Pac.  Ry.  Co.,  48  Kan.  664,  2& 
Pac.  1138:  C,  K,  ft  W.  Ry.  Co.  v.  Bell,  1 
Kan.  App.  71,  41  Pac.  209. 

To  avoid  inconvenience  from  the  enforce- 
ment of  this  rule,  ample  OKwrtunlty  !■  af- 
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forded  under  the  statute  to  amend  the  peti- 
tion at  any  time  before  Judgment  If  the 
plalntlfl  waa  deceived  b7  E.  N.  Burr,  and 
thereby  Induced  to  accept  a  mortgage  on 
partnership  prt^rty,  which  fact  was  not 
discovered  until  after  the  commencement  of 
this  trial,  be  should  have  obtained  leave  to 
amend  his  petition,  and  then  stated  the  facts 
aa  tbey  really  were.  Not  having  done  so, 
the  case  most  be  determined  upon  the  peti- 
tion aa  it  is.  The  Inatructlon  of  the  court 
of  which  complaint  Is  made  presented  to  the 
Jary  an  laaue  which  was  not  In  the  case,  and 
for  that  reason  was  erroneous.  Other  que»- 
tiona  are  discussed,  but  as  tbls  decides  the 
case,  none  of  them  need  be  considered. 

The  Judgment  is  reversed,  with  direction 
to  proceed  in  accordance  with  the  vlewi 
herein  expressed-  i 

BURGH,  MASON.  QMITH,  PORTER,  and 
BENSON,  concor. 

y 

JOHNSTON,  0.  J.  (dlBseuUng).  Although 
the  fact  that  the  mortgage  debt  was  the  debt 
of  R  N.  Burr  ft  Co.,  due  for  services  ren- 
dered to  that  partnership,  and  tliat  the  mort- 
gage ^as  given  in  behalf  of  the  partnership, 
was  not  set  out  in  the  petition,  It  waa  a  liti- 
gated issue.  E.  N.  Burr  appears  to  have  been 
the  only  one  of  the  partnership  who  was  In 
iC<*n«w".  the  one  who  was  In  control  of  the 
partnerabip  business  here,  and  he  waa  the 
one  who  gave  the  security.  Testimony  was 
given  In  the  case,  without  obJectioD,  that 
Johnson  was  working  for  the  partnership  of 
E.  N.  Burr  &  Co.,  that  his  claim  for  services 
was  a  bona  fide  one,  and  that  the  mortgage 
was  i^ven  on  partnership  property  to  pay  a 
partnership  debt  The  question  of  whether  It 
was  a  partnership  debt  and  security  was  pre- 
sented to  the  Jury  In  the  testimony,  and  the 
Jury  specially  found  that  the  work  was  done 
for  the  partnership  while  E.  N.  Burr  was  In 
control  of  its  business;  that  the  note  and 
mortgage  were  executed  to  evidence  a  valid 
indebtedness  owing  to  Johnson  for  services 
performed  In  and  about  the  partnership  busi- 
ness, a^  with  the  Intention  of  pledging  the 
property  mortgaged  to  secure  that  Indebted- 
ness. Since  the  matter  waa  In  evidence  and 
in  litigation.  It  waa  not  Improper  to  instruct 
the  Jury  with  reference  to  it.  Instructions, 
of  coarse,  should  conform  to  the  issues  made 
by  the  pleadings,  but  where  the  parties  them- 
selves by  their  testimony  extend  the  issues 
b^oud  the  pleadings  the  court  Is  JastlSed 
in  Injstroctlng  the  Jury  upon  the  issues  ac- 
tually litigated.  The  defendants  who  offer- 
ed testimony  on  this  subject,  and  sought 
whatever  benefit  could  t>e  derived  from  it, 
cannot  complain  that  the  trial  court  charged 
the  Jnry  upon  the  testimony  so  presented 
and  the  Issues  so  made.  The  instruction  It- 
mat  appears  to  be  a  oorxect  statemoit  of  the 
law  applicable  to  the  netted  state  ot  ftcts, 


and  I  am  therefore  unable  to  concur  in  the 
conclusion  that  the  giving  of  the  inatructloa 
Is  a  ground  for  reversing  the  Judgment 

On  Rehearing. 

PER  CURIAM.  A  rehearli^  was  granted 
In  this  case,  and  it  has  b«en  reargued.  The 
same  briefs  originally  used  were  reflled,  and 
the  oral  presentation  was  substantially  the 
same  as  before.  The  case  was  thoroughly 
considered,  wtien  the  former  decision  was 
made,  from  ev^  point  of  view  then  suggest 
ed  either  In  the  printed  briefs  or  oral  ar- 
gument 

Nothing  new  has  been  submitted,  and  we 
are  therefore  compelled  to  adhere  to  ttie 
conclusion  heretofore  announced. 


MERCED  BANK  v.  PRICE  et  al. 
(S.  F.  4.796.) 
(Sivreme  Court  of  California.    Dec  3,  1908.) 

1.  Affsai.  akd  Ebbob  (i  807*)— New  Tbiaij— 
Deniai/— Scope  or  Apfeait— Suffioibnct  of 
Complaint— Fin  DIN  OS. 

The  sufficiency  of  the  complaint  or  of 
the  flndiogs  to  support  the  Judgment  cannot  be 
reviewed  on  appeal  tnxa  an  order  doiylng  a 
motion  for  a  new  trial. 

[Ed.  Note^For  otiur  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  8470-8480;  Dee.  Dig.  f 
867.*] 

2.  Appeal  and  Ebbob  (|  867*)— Rbivibw— De- 
nial OF  New  Tbial— Bill  of  Exceptions. 

On  appeal  from  an  order  denying  a  motion 
for  a  new  trial,  the  court  may  ezamioe  tlie 
bill  of  exceptions  to  determine  whether  the  evi- 
dence flUBtaEns  the  findings  and  whether  any 
prejudicial  errors  of  law  were  committed  at  the 
trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  9470-8480:  Dec.  Dig.  S 
867.*1 

8.  Appeal  and  Ebbob  d  231*)— OsjEonons 
IN  Tbial  Coubt— SumciSNOT— Adhission 
OF  Evidence. 

A  mere  objection  to  evidence  ofFered  and 
allowed,  anaccompanied  by  any  ground  or  rea- 
son, is  InaufficieDt  to  present  reviewable  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  1299 ;  Dec.  Dig.  (  231  ;♦ 
Trial,  CenL  Dig.  |S  194-210,  223-&7.1 

4.  Banks  and  Banking  ({  74*). 

In  an  action,  by  the  pledgee  from  a  bank 
of  a  note  and  mortage,  to  foreclose  the  mort- 
gage, evidence  held  to  show  that  an  absolute 
assignment  of  the  pledge  by  the  bank  to  the 
pledgee,  made  in  settlement  of  the  bank's  debt 
to  the  pledgee,  and  while  the  bank  waa  In  liq- 
uidation under  the  bank  commissioners,  was  not 
fraudulent  as  against  the  bank's  creditors. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Bankings  Dec.  Dig.  S  74.*] 

6.  Banks  and  Banking  (S  74*)— Liquidation 
— Absignuent  of  Assets  —  Action  by  As- 
siONEB— Objection  bt  Cbeditobs. 

Where  a  note  and  mortgage  pledged  by  a 
bank  were  assigned  to  tlie  pledgee  while  the 
bank  was  in  Uguidation.  the  mortgagor,  even  if 
a  general  creditor  of  the  bank^  a>old  not  at- 
ta^  the  assignment  In  an  acuoB  to  foreclose 
the  mortgage. 

[Ed,  Note.— For  other  cases,  see  Banks  and 
Banking,  Dec.  Dig.  I  74.*] 
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6.  PLBDCmff  as*)— BKDEUVmX  OF  Pbopibtt 
— LlEII  -~  BDCTXNGinBBHlIIT— Thiros  in  Ac- 

Tioir. 

Civ.  Code,  I  2918,  proTides  tb&t  the  Tolnn- 
taiy  testoiatfon  of  property  to  its  owner  by 
the  h(dder  <tf  a  lien  oierMn,  depoadent  <»  po»- 
■eanon,  extingalBhes  the  Hen,  etc.  HiAA,  that, 
a  note  and  mortgage  pledged  by  ai  bank  being 
thinge  in  action,  and  therefore  rabjecta  of  a 
lien  without  dianfe  of  pOBBCBsion,  their  rede- 
livery by  the  idedgee  to  the  bank  for  collectlcm 
did  not  eztinguieh  the  pledged  lien. 

rOd.  Note.— For  other  cases,  see  Pledges,  Cent 
xAg.  H  56-67;  Dec  Dig.  I  26.*] 

7.  PuDQXv  (S  68*)  —  Puedgob's  Biobis  to 
Sub. 

Where  a  bank  pledged  a  note  and  mortgage. 
It  waa  stll]  the  owner,  subject  to  the  pledgee's 
lien,  under  CHt.  Code,  i  2wS,  providing  that  a 
lien,  or  contract  for  a  lien,  transfers  no  title 
to  the  property  subject  thereto,  notwithstanding 
an  agreement  to  the  contrary,  and  was  there- 
fore entitled  to  sue  tiiereon. 

[Ed.  Note.— For  other  cases,  see  Fledges,  Cent 
Dig.  {  191 ;  Dee.  Dig.  |  58.*] 

8.  Banes  and  BAHKiira  Q  78*)— liiquiDATioir 
— Plbdqed  Secttbitibs. 

Where  a  note  and  mortgage,  payable  to 
a  bank  as  a  corporation,  was  pledged  by  the 
bank,  it  waa  entitled  to  ane  thereon  In  Its  cor^ 

S orate  name,  though  It  was  In  course  of  Uqni- 
ati<m. 

[Ed.  Note.— For  other  caaea,  see  Banks  and 
Banking.  Dec  Dig.  %  73.*] 

©.  BaKKB  AlTD  BANKinO  (|  73*)  —  lilQtnOA- 

TioN—AcnoKS— Assigned  Seottbitisb— Cou- 

PLAIN?, 

Where  a  bank  in  process  of  liquidation, 
sued  on  securities,  payable  to  it  as  a  corpora- 
tion, which  it  had  pledged,  and  which  had  been 
reaaeigned  to  it  by  the  pledgee  "for  collection," 
aHegati(His  of  intermediate  aaslgnments,  or  that 
the  bank  was  in  liquidation,  were  unnecessary. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Dec.  Dig.  1  73.*] 

10.  Banks  and  BANEma  {{  78*)— Liqcida- 

TION— TbANSFEB  or  A88BTS— STATOTBS. 

St.  1895,  p.  172,  c  167,  creates  a  bank 
commission,  and  section  11  (page  175)  requires 
tlie  commissioneEB  to  control  a  bank  in  Uquida- 
tlMi  until  the  court  shall  order  the  commiBsion- 
ezs  to  surrender  the  property  in  their  poceoeiiion 
to  the  corporation  for  liquidation,  and  that  the 
directors  or  trustees  shall  be  permitted  to  man- 
age the  bank's  affairs  during  liquidation.  The 
corporation  is  also  requtrea  to  report  its  af- 
fairs to  the  commlssioneis,  and  with  amounts 
realized  for  proper^  sold  since  any  previous 
report  Beld.  that  the  officers  of  a  bank  in  pro- 
cess of  liquidation  had  power,  with  the  knowl- 
edge and  acquiescence  of  the  bank  commis- 
si<uiers,  to  make  an  abeolnte  assignment  of 
pledged  securities  to  the  pledgee.  In  a  final  set- 
uement  of  the  bank's  transacaons  with  such 
pledgee. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Dec  Dig.  (  73.*] 

11.  Pabties  {%  59*)— New  Pasties— Substi- 
tution—Aseio  nebs. 

Code  Civ.  Proc  S  478,  provides  *  that  the 
court  may  allow  a  party  to  amend  any  i»leading 
or  proceeding  by  adding  to  or  striking  out  the 
name  of  any  party,  etc  BeH  that  where  an 
action  to  enforce  pledged  securities  was  proper- 
ly brought  by  the  pledgor,  and  during  its  pend- 
mcy  the  securities  were  absolutely  aasigoed  to 
the  pledgee,  the  court  properly  permitted  an 
amendment  anbstituting  the  pledgee  as  plain- 
tiff; the  action  not  being  thereby  changed. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  »  90-94.  Ifl5 ;  Dec  Dig.  I  59.*] 


12.  Paxtoes  (1  se^— Oavsk  <ff  Action— Ao- 

BIGNMBNT--BrrBOT. 

Where  an  action  on  pledsed  securities  was 
properly  brought  by  the  pledgor,  and  pending 
suit  the  securities  were  absolutely  assvned  to 
the  pledgee,  the  action  jnight  have  been  oontlnu- 
ed  in  the  name  of  the  onvinal  plaintiff  for  the 
assignee's  benefit  or  she  might  ttave  been  sub- 
stituted as  sole  plaintiff,  as  szpvessly  piorlded 
by  Code  Civ.  Proc.  |  885. 

[Bd.  Note.— For  other  cases,  see  Parties,  Cent. 
Diir.  SI  90-04,  165;  Dec  Dig.  {  50.*] 

18.  Liiotatioh  or  AonoNi  (t  12B*)— Substi- 
tution or  Pabties. 

Where  an  action  to  enforce  pledged  securi- 
ties waa  properly  brought  by  the  pledgor  befoie 
limitations  had  run,  and  pending  suu,  the  se- 
curities were  absolutely  assigned  to  tlie  pledgee, 
who  was  thereupon  substituted  as  plaintiff  by 
an  amendment  (tf  the  complaint  after  the  lim- 
itation period  had  expired,  the  amendment  did 
not  constitute  a  new  action,  and  the  action  was 
therefore  not  barred. 

[Ed.  Note^— For  oHier  cases,  see  limitation 
of  Actions,  Gent  Dig.  f  e^TDec  Dig.  1 1^*] 

14.  PUEADINO  at  287*)  — AUBNDMENT  — Con- 

roBimr  to  Psoor. 

Where,  pending  suit  on  pledged  securities 
by  the  pledgor,  the  securities  were  absolutely 
assigned  to  the  pledgee.  It  was  not  an  abuse  of 
the  trial  court's  discretion  to  permit  the  fil- 
ing of  a  supplemental  complaint  to  conform  to 
the  proof,  merely  alleging  such  assignment  and 
the  agreement  by  which  the  pledgee  held  the 
securities,  and  how  and  why  she  came  'to  re- 
deliver them  to  the  pledgor  in  addition  to  the 
matters  already  pleaded. 

[Ed.  Note.— For  other  cases,  see  Pleading^ 
Cent  Dig.  %%  003-610;  Dec  Dig.  I  237.*] 

15.  Afpeal  and  Bbbob  (t  050*)  —  Bbvibw  — 

DiSCBETION— SUPPUMENTAI.  PutADINOS. 
An  order  permitting  plaintiff  to  file  a  sup- 
plemental complaint  will  be  reversed  only  on  a 
showing  that  the  trial  court's  diactetk>n  was 
abused. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  8825-3883;  Dec  Dig.  f 
060.*] 

On  Motion  for  Rehearing. 

16.  Appeal  and  Ebbob  (|  867*)— Scope  or  Rb* 
VIEW— Obdeb  Denting  New  Tbiai^Matb- 
biai.  IssuBfl— Failube  to  Find. 

Failure  Vt  the  trial  court  to  find  on  a  ma- 
terial issue  renders  the  dedslon  one  against  law, 
which  is  therefore  reviewable  on  appeu  from  an 
order  denying  a  motion  for  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  8476-8486;  Dec  Dig.  { 
867.*] 

In  Bank.  Ap[)eal  from  Superior  Coart, 
Mariposa  County;  J.  J.  Trabucco,  Judge. 

Action  by  Merced  Bank,  a  corporattoiit  and 
Sophie  A.  Ivett  substituted  plaintiff,  against 
James  D.  Price  and  others.  A  judgment  for 
plaintiff  was  affirmed  by  the  appellate  court, 
and  appellants  applied  for  a  rehearing  in  the 
Supreme  Court   Application  denied. 

The  following  Is  the  opinion  (filed  October 
6,  1908)  of  CHIPMAN,  P.  J.,  In  the  District 
Court  of  Appeal,  wltb  whom  concurred  BUB^ 
NETT  and  HART,  JJ. 

"Action  to  foreclose  a  mortgage.  PlalntlfC 
bad  Judgment  Defaidants  aiv>eal  fnxn  the 
order  denying  their  motion  for  a  new  trial. 
There  is  no  a[q>e8l  from  the  Judgment  Nei- 
ther the  sufflclency  of  the  complaint  nor  tbe 


*For  etbar  oasss  see  same  topic  and  seotloo  NUMBER  la  Deo.  *  Am.  Dies.  ta07  to  iats^  *  Reporter  ladeiea 
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suffidencT  of  the  flndings  to  support  the 
Judgment  can  be  reviewed  on  tblB  appeal. 
Jenkins  t.  Frlnk,  30  Cal.  5S6,  696,  89  Am. 
Dec.  134 ;  Shepard  v.  McNeil,  38  Cal.  72 ;  Rob- 
erts T.  Eldred,  73  Cal.  394,  398.  16  Pac.  16. 
It  was  said  In  Moore  v.  Douglas,  132  Cal. 
399,  64  Pac.  705 :  The  appeal  from  tbe  Judg- 
ment, not  having  been  taken  In  time,  cannot 
be  considered ;  and  the  appellant's  contention 
tbat  tbe  complaint  failed  to  state  a  cause  of 
action,  and  that  tbe  demurrer  to  tbe  same 
sfaouid  bave  been  sustained,  also  tliat  tbe 
Judgment  is  not  supported  by  the  findings, 
and  that  the  findings  are  contradictory  and 
inconsistent  with  the  pleadings,  cannot  there- 
fore be  considered,  there  being  no  appeal 
from  the  Judgment,' — citing  cases.  We  may, 
however,  look  into  the  bill  of  exceptions  to 
determine  whether  tbe  evld^ce  Is  suflScient 
to  sustain  the  findings,  and  also  to  deter- 
mine whether  any  prejudicial  errors  of  law 
were  committed  at  tbe  trial.  CburcbUl  v. 
Ploumoy,  127  Gal.  356,  59  Pac.  791. 

fTbe  promissory  note  in  question  was 
executed  by  defendants  tbe  Prices,  and  was 
secured  by  mortgage  executed  by  them,  and 
also  by  defendant  Mary  Wilson,  tbe  husband 
of  Mrs.  Wilson  being  Joined  In  tbe  action. 
The  note  was  executed  January  31,  1894, 
and  matured  October  1,  1894.  and  was  made 
payable  to  the  Merced  Bank  or  order.  The 
action  vras  commenced  by  the  Merced  Bank 
on  September  30,  1898.  It  appeared  that  on 
January  31.  1885,  tbe  plaintlfl:  bank  and 
Sophie  A.  Ivett,  as  administratrix  of  the 
estate  of  John  L.  Ivett,  deceased,  entered 
Into  an  agreement,  which  recited  tbat  tbe 
bank  Is  indebted  to  Mrs.  Ivett  as  adminlstra- 
trlx,  certain  sums  a^egatlng  $20,198.45,  and 
also  to  the  Bank  of  British  Columbia,  which 
holds  certain  notes  and  securities  of  said 
Merced  Bank;  that  tbe  Merced  Bank  was 
desirous  of  releasing  said  securities,  and  to 
that  end  agreed  to  transfer  and  assign  the 
same  to  Mrs.  Ivett  upon  her  advancing  and 
paying  to  said  Bank  of  British  Columbia  the 
sum  of  (4,000;  that  upon  said  payment  by 
her  she  was  to  release  to  Merced  Bank  all 
securities  held  by  her  In  excess  of  $16,148.84 
'in  face  value  of  the  principal  thereof ;  tbat 
the  Merced  Bank  was  to  issue  to  her  a  cer- 
tificate of  deposit  for  $15,148.84  and  anoth- 
er certificate  for  $6,049.61,  'now  due  her  as 
aforesaid;  said  certificates  to  show  on  their 
face  that  they  are  Issued  for  moneys  due 
before  liquidation,  and  its  promissory  note 
for  said  sum  of  $4,000.*  To  secure  this  note 
the  directors  of  tbe  bank  were  to  guarantee 
Its  payment,  and  to  secure  the  said  sum  of 
$15,148.84,  Mrs,  Ivett  was  to  retain  tbe  securi- 
ties turned  over  by  the  Bank  of  British  Co- 
lumbia, In  face  value  of  that  sum,  'if  suf- 
ficient thereof  are  satisfactory  to  her,'  and 
If  not,  *tben  a  suCBcIent  amount  of '  other 
securities  to  make  up  said  snm.'  Mrs.  Ivett 
made  tbe  payment  to  the  Bank  of  British 
Columbia,  and  received  from  plaintilt  bank 
certain  secnritles,  among  which  wore  the 
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note  and  mortgage  sued  on  In  this  action. 
It  was  testified  that  plaintiff  bank  failed  to 
deliver  to  Mrs.  Ivett  all  the  securities  agreed 
to  be  delivered  to  her,  but  tbat  they  were 
retained  by  the  bank  and  collected,  and  tbe 
proceeds  were  not  paid  to  her,  and  that  the 
$4,000  advanced  by  her  was  to  be  repaid  out 
of  tbe  assets  of  the  bank  other  than  said 
securities,  which  was  thereafter  done.  This 
payment,  together  with  $460  and  $600,  col- 
lected from  securities  held  by  her,  was  all 
she  had  recefvol  from  said  securities  up  to 
October  2,  1900.  On  September  10,  1898, 
Mrs.  Ivett  addressed  a  letter  to  plaintiff  bank, 
in  which  she  saldi:  'As  the  $6,500  Price  note 
dated  January  31,  1894,  which  I  bold  as 
collateral  security  will  outlaw  Oct  1,  1898, 
and  I  do  not  care  to  be  put  to  tbe  trouble 
of  collecting  the  sam*,  or  be  held  responsible 
for  not  collecting  the  same,  I  hereby  author- 
ize you  to  proceed  to  collect  tbe  said  note  and 
mortgage,  and  for  that  purpose  herewith 
send  you  note  Indorsed  "For  collection." 
Sophie  A.  Ivett'  Thereafter,  on  September 
30,  1898,  the  present  action  was  commenced 
by  tbe  plalntlOt  bank,  In  the  usual  form  of 
complaint  on  foreclraure,  duly  verified.  On 
September  27,  1899,  defendants  answered,  al- 
leging the  transfer  of  said  note  and  mort- 
gage to  Mrs.  Ivett,  and  tbat -she,  and  not 
the  plaintiff,  is  the  owner  and  holder  there- 
of, praying  Judgment  that  plaintiff  Is  not 
tbe  owner  and  bolder  of  said  note  and  mort- 
gage. The  execution  of  tbe  note  and  mort- 
gage was  admitted  by  failure  to  deny,  as 
also  was  nonpayment  An  amended  com- 
plaint, correcting  the  description  of  the  land, 
was,  by  leave  of  court  filed  on  July  18, 
1901.  On  October  2,  1900,  plaintiff  bank  and 
Mrs.  Ivett  entered  Into  an  agreement  of  final 
settlement  of  their  transactions,  and  mutually 
released  each  other  from  further  liability 
each  to  tbe  other,  in  consideration  of  which 
plaintiff  bank  assigned  and  transferred  'ab- 
solutely all  those  securities  still  uncollected 
which  said  Sophie  A.  Ivett  has  heretofore 
held  as  doUateral  under  agreement,  *  •  • 
dated  January  31,  1895,  together  with  all 
notes,  mortgages,  trust  deeds,  relating  to  the 
same,  Judgments  recovered  upon  the  same, 
rights  of  action  pending  or  existing  on  the 
same,  and  every  right  title  and  interest  of 
said  Merced  Bank  In  and  to  the  same.'  This 
assignment  included  the  present  cause  of 
action.  On  July  28,  1901,  defendants  served 
their  notice  to  dismiss  tbe  action  on  the 
ground  of  want  of  prosecution,  and  on  August 
7,  1901,  tbe  plaintiff  bank  served  and  on  Aug- 
ust 10,  1001,  filed  in  court  notice  of  motion 
'for  an  order  permitting  said  action  to  be 
continued  in  the  name  of  the  original  plain- 
tiff, or  that  said  Sophie  A.  Ivett  may  be  suh- 
stltnted  as  plaintiff  In  said  action.'  This 
motion  was  based  upon  the  said  agreement 
of  October  2, 1900.  On  October  1  and  2,  1901, 
said  motion  to  dismiss  was  beard  by  tbe  court 
and  granted.  Thereafter  an  appeal  from  the 
order  was  taken  to  the  Suprone  Court,  and 
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the  order  was  rererBed.  Merced  Bank  t. 
Price  et  al.,  145  Cal.  486,  78  Pac.  94».  On 
April  13,  1006.  the  court  made  an  order  sub- 
stituting Sophie  A.  Ivett  as  plaintiff  in  said 
action.  At  the  beginning  of  the  trial  ot  the 
action,  to  wit,  on  June  19,  1905,  defendants 
filed  their  first  amended  answer,  alleging' the 
transfer  of  the  cause  of  action  to  Mrs.  Irett ; 
the  distribution  to  her  of  all  the  estate  of 
J.  L.  Ivett,  deceased,  on  September  16,  1885; 
denying  indebtedness  to  plaintiff  bank,  and 
pleading  the  statute  of  limlttitlons  (section 
337,  Code  Cir.  Proc.);  that  the  action  was 
not  commenced  by  any  person  or  corporation 
having  the  right  to  maintain  the  same  within 
four  years  after  the  date  of  said  note.  De- 
fendants also  thereafter  moved  to  dismiss 
the  actl<»i  *on  the  ground  that  no  allegation 
of  assignment  from  Mi^rced  Bank  to  Sophie 
A-  Ivett  Is  made  by  said  amended  complaint,* 
and  said  metlon  was  denied,  defendants  ex- 
citing. Thereupon,  and  on  June  19,  1906, 
defendanto  filed  a  second  amoided  answer,  al- 
leging, in  addition  to  what  had  been  previous- 
ly alleged,  that  when  the  original  complaint 
was  filed  the  Merced  Bank  was  not  a  cor- 
poration existing  and  doing  business,  etc., 
but  'had  ceased  to  do  business  as  a  corpora- 
tion, prior  to  the  filing  of  said  original  com- 
plaint,* and  'bad  no.  power  or  authority  to 
maintain  this  action*  ;  dented  the  alleged  as- 
signment  of  the  cause  of  action  to  Mrs.  Ivett 
'at  any  time  subsequent  to  the  commence- 
ment of  the  action' ;  denied  the  power  of  the 
bank  to  make  any  assignment  thereof,  or 
that  It  had  any  assignable  Interest  In  said 
cause  of  action  In  the  month  of  October,  1901. 
It  further  appears  that  at  the  trial  the  said 
note  and  mortgage  'were  proved  and  admit- 
ted In  evidence  *  •  •  over  defendants* 
objections  and  exceptions,*  but  no  grounds  of 
objection  are  stated.  The  letter  of  Mrs.  Ivett 
of  September  10,  1898,  to  plaintlflT  bank  was 
admitted  In  evidence,  and  there  was  testi- 
mony that  at  that  time  Mrs.  Ivett  held  the 
note  and  mortgage  as  collateral  security,  and 
■he  turned  them  over  to  the  hnak  for  collec- 
tion only;  that  they  were  part  of  the  se- 
curities referred  to  In  the  agreement  of  Janu- 
ary 31,  1895;  that  she  held  said  noto  and 
mortgage  as  collateral  security  up  to  Octo- 
ber 2,  1900,  and  that  on  October  2,  1900,  she 
made  a  complete  settlement  with  the  Merced 
Bank,  and  received  the  assignment  and  trans- 
fer of  said  note  and  mortgage  absolutely,  as 
set  out  In  said  aapignment  of  October  2, 1900,* 
which  latter  was  duly  proved  and  admitted 
in  evidence. 

"The  decree  of  distribution  of  the  estate 
of  J.  L.  Ivett  to  Mrs.  Ivett  was  also  admit- 
ted In  evidence.  It  ai^ared  at  a  later  stage 
of  the  case,  and  was  found  by  the  court, 
that  on  the  petition  of  the  bank  commission- 
ers. In  an  action  commenced  October  12, 1895, 
under  the  act  approved  March  30,  1878,  and 
amended  January  26.  1895,  the  said  bank 
was  adjudged  Insolvent,  and  prohibited  from 
transacting  any  further  business,  'except  for 


the  purpose  <^  liquidation.*    Besnmlng  the 
history  of  the  trial.  It  appears  that  the  bank 
commissioners  extended  the  period  for  liq- 
uidation, from  time  to  time,  and  on  Febru- 
ary 7,  1002,  caused  an  order  to  be  entered  In 
Its  records  reciting  that  all  the  assets  of  the 
bank  have  been  sold,  and  the  proceeds  paid 
to  the  creditors  of  the  bank,  and  the  'affairs 
of  said  bank  are  fully  administered  and 
wound  up,  concluding  as  follows:  'It  Is  or- 
dered Qiat  said  bank  be  dropped  from  the 
list  of  banks.*    The  order  of  substitution, 
filed  April  IS,  1905,  was  admitted  In  evidence 
'over  the  defendants'  objections  and  excep- 
tions,* the  grounds  of  which  are  not  stated. 
Thereupon  defendants  'moved  for  a  nonsuit, 
upon  the  ground  that  the  complaint  does  not 
state  facts  suffldent  to  ctHtstltute  a  cause  of 
action,  which  motion  for  a  ncmanlt  was  de- 
nied by  the  court,,  to  whldi  defaidants  ex- 
cepted.*  The  cause  was  thereupon  submit- 
ted, with  leave  to  the  parties  to  file  briefs, 
and  thereafter,  'and  before  said  matter  liad 
been  finally  submitted  to  the  court  for  Its  de- 
cision,' the  plaintiff  served  and  filed  notice 
of  motion  for  permission  to  file  a  supplem«i- 
tal  complaint  to  'conform  to  the  facta  estab- 
lished by  the  evidence  at  the  trial  of  said 
cause  on  June  19,  1906.*  A  copy  of  the  pro- 
posed supplemental  complaint  was  duly  serv- 
ed with  said  notice.    This  proposed  com- 
plaint is  similar  to  the  original  complaint 
as  amended,  but  sets  forth  the  assignment  to- 
plaintiff,  before  the  commencement  of  the 
action,  as  collatml  security,  certain  notes 
and  mortgages,  among  them  those  sued  upon, 
the  delivery  of  the  same  to  plaintiff  bank 
for  collection,  before  the  commencement  of 
the  action,  the  subsequent  absolute  transfer 
and  assigmnent  to  her,  on  Octotwr  2,  1900, 
and  her  substitution  as  plaintiff.    At  the 
hearing  defendants  objected  to  the  filing  of 
Bald    supplemental    complaint   on  several 
grounds,  among  which  are  the  following: 
'That  at  the  trial  defendants  pointed  out  the 
necessity  of  flMng  a  supplemental  complaint; 
that  upon  the  trial  plaintiff  failed  to  make 
sufficient  proof  to  entitle  ber  to  recover,  such 
as  Is  contemplated  by  section  471,  Code  CIt. 
Proc;  that  where  an  assignment  Is  relied 
upon.  It  cannot  be  pleaded  for  the  first  tlnae 
after  trial;  tbat  plaintiff  has  been  gull^  ot 
gross  laches  in  not  sooner  amending  the 
complaint;   that  to  permit  the  amendm^t 
would  be  to  allow  plaintiff  to  <diange  her 
position  to  defendants'  prejudice;  that  the 
proposed  amendment  shows  upon  Ite  face 
that  the  action  Is  barred  by  the  stetute  of 
lUnltationB,  for  that  Mrs.  Ivetfs  r^bt  of  ac- 
tion accrued  to  her  by  assignment  October 
2,  1000,  and  is  barred  by  sections  837,  443, 
Code  Civ.  Proc.   On  July  22,  1906,  the  court 
made  an  order  permitting  the  filing  of  said 
supplemental  complaint  "and  granted  defend- 
ants permission  to  demur  to  and  answer  said 
supplemental  complaint,  and  to  Introduce 
any  evld«ice  thereon  that  defendants  might 
desire,  and  also  permitted  plaintiff  to  intrty 
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dme  farther  eTidence  It  nhe  bo  desired,  and 
that  all  evidence  heretofore  Introduced,  and 
ill  proceedings  taken,  should  stand,  and  said 
siin;)IeiDenta]  complaint  was  thereafter,  on 
JoJy  22,  1905,  filed  and  served,  to  which  de- 
ftaidantB  excepted."  A  g^eral  and  special 
dannrrer  was  Interposed  to  the  supplemental 
comidftlnt  and  overruled,  and  defendants 
tberenpon  answered,  reiterating  their  former 
defenses  and  pleading  the  statute  of  Umtta- 
tlons,  and  alleging  that  the  assignment  was 
frandnleat  and  void  as  to  creditors  of  plains 
tur  bank,  and,  further,  that  plaintiff  Ivett 
had  long  stnce  collected  all  moneys  stipulat- 
ed and  agreed  to  be  paid  by  the  Merced 
Bank  to  her  under  the  agreement  of  January 
31. 1895.*  Latw,  March  13,  1906,  defendants, 
by  leave  of  coozt,  filed  an  amended  answer 
to  the  supplemental  comi^lnt,  denying  the 
corporate  existence  of  plaintiff  bank  after  It 
was  adjudged  Insolvent,  in  1886;  that  it  was 
niA  a  llcoised  corporation  under  the  act  of 
llandL  Sa  1005,  and  that  It  failed  to  pay  the 
tax  inescribed  by  section  20  of  the  act,  and 
tberAy  forfeited  Its  diarter  under  section  6 
Ql  the  act,  set  up  the  cmtract  of  January  81, 
1SS6,  and  averred  that  the  Indebtedness  of 
plaintiff  bank,  to  secure  whldi  the  secnrt- 
ties  In  said  contract  mentioned  were  pledged 
to  Mrs.  Ivett,  has  been  fully  paid,  and  that 
Ae  has  appropriated  to  her  own  use,  in 
fraud  of  other  creditore  of  said  bank,  other 
securities;  that  Mrs.  Ivett  never  commenced 
any  action  upon  the  principal  obligation  of 
said  bank  to  her  under  the  contract  of  Janu- 
ary 81,  1895.  and  all  rl^t  of  action  tboreon 
is  barred,  and  her  Ilea  as  pledgee  was  en- 
tirely extinguished  under  section  2911.  Civ. 
Code,  and  her  lien  thereon  ceased  February 
1,  1880;  that  defendants  were  stodLbolders 
and  creditors  of  said  bank  at  all  times  men- 
tioned In  the  plaintiff's  supplemental  com- 
plaint, and  were  pecuniarily  Interested  in  the 
eoDectlfm  and  distribution  ot  the  assets  ot 
laid  bank,  and  averred  that  Mrs.  Ivett  vol- 
untarily snrrendered  the  note  and  mortgage 
sued  tqxm  to  Oie  said  bank,  and  lost  her  lien 
tboBon,  under  sections  2888,  2918,  Civ.  Code, 
snd  tbat  plaintiff  is  not  now,  and  never  has 
been,  the  owner  ct  said  note  and  mortgage; 
that  said  note  and  mortgage  were  not  sp^ 
dflcally  menUwed  In  the  decree  of  dlstrlbu- 
tioD  of  Mrs.  Ivett^s  husband's  estate,  and  She 
to6k  no  Interest  therein  by  said  decree,  de- 
nied tbat  the  board  of  directors  <a  said  bank 
bad  anthorily  to  make  fba  assignment  of 
said  note  and  mortgage  to  Mra  Ivett,  and 
the  same  was  fraudulent  and  void,  and  de- 
nied that  said  assignment  of  October  2, 1900, 
was  ever  delivered  to  Mrs.  Ivett;  that  it 
was  nevA  recOTded,  but  was  secret:  12iat 
said  note  and  mOTtgage  wm  not  delivered 
to  hw,  but  rraialned  in  the  hands  ot  the  at- 
torney ot  said  bank,  and  there  was  no  actual 
and  immediate  delivery  thereof;  that  the 
action  Is  barred  by  the  statute  of  llmltetions 
for  reasons  already  steted;  that  a  new  cause 
•f  action  is  sst  up  by  the  amended  and  sup- 


plemental complaint  which  is  barred  by  the 
statute.    Code  Civ.  Proc.  S  837. 

"The  cause  came  on  to  be  heard  on  March 
13,  1905.  By  the  order  of  the  court  the  evi- 
dence, documentary  and  oral,  was  to  be  con- 
sidered as  before  the  court,  as  well  as  the 
record  of  all  prior  proceedings.  It  appeared 
from  the  testimony,  without  contradiction, 
that  the  note  and  mortgage  in  question  were 
held  by  Mrs.  Ivett  as  collateral  security  un- 
der the  agreement  of  January  31,  1895,  and 
were  given  to  the  bank  for  the  sole  purpose 
of  collection,  the  proceeds,  less  costs  and 
charges,  to  be  applied  to  Its  debt  due  Mrs. 
Ivett;  that  upon  payment  by  her  to  the  Bank 
of  British  Columbia  of  the  $4,000  agreed  up- 
on, in  addition  to  the  $20,196.46  then  due  her 
from  plaintiff  bank,  the  latter  delivered  to 
her  certain  securities,  among  them  the  note 
and  mortgage  sued  upon;  that  plaintiff  bank 
did  not  deliver  to  her  all  the  securities  It 
had  agreed  to  deliver,  and  some  were  re- 
tained by  It  and  collected,  and  the  proceeds 
not  turned  over  to  her;  that  the  $4,000  was 
to  be  paid  to  her  out  of  the  assets  of  the 
bank  other  than  said  securities,  but  was  aft- 
erwards repaid  out  of  a  portion  of  said  se- 
curities, and  not  out  of  other  assets  of  the 
bank;  that  she  had  received  from  said  se- 
curities only  repayment  of  said  $4,000  and 
$1,050  on  two  notes;  that  prior  to  October 
2,  1900,  she  had  been  paid  nothing  except  as 
above,  and  prior  to  that  date  she  had  made 
no  use  of  any  of  the  said  securitieB,  except 
OS  above  stated;  that  she  never  converted 
any  of  said  securities  to  her  own  use,  except 
as  above  shown,  toward  the  payment  to  her 
of  the  $20,198.46  due  her  from  said  bank; 
that  after  receiving  the -assignment  of  Octor 
ber  2,  1900,  she  used  It,  wherever  necessary. 
In  foreclosing  mortgages;  that  the  asslgn- 
ment  was  not  recorded,  but  was  *an  open 
transaction,  and  had  been  public  to  every  one 
Interested,  espe<^lly  to  the  defendants,  ever 
since  the  fall  of  1900,  and  especially  during 
the  summer  of  1901.  whea  the  defeudante 
were  moving  to  dismiss  this  action  for  want 
of  prosecution.*  There  was  also  undisputed 
evidence  that  plaintiff  bank  was,  at  all  times 
mentioned  In  the  complaint,  a  corporation, 
and  that  said  bank  had  neyer  been  dissolved 
or  ceased  to  exist,  *but  that  all  licenses  re- 
quired by  law  of  said  bank,  up  to  the  time 
of  trial,  had  been  paid*;  that  the  assignmoit 
of  October  2,  1900,  was  nude  by  the  plaintiff 
bank  in  good  faith,  and  In .  the  ordinary 
course  of  liquidation  <tf  ite  affairs,  '^nd  in 
order  to  expedite  the  settlement  of  its  af- 
fairs, and  was  an  open  and  public  transac- 
tion, and  was  considered,  by  all  parties  In- 
terested as  tor  the  beet  interest  of  the  cred- 
itors.' There  was  evidence  submitted  In 
support  of  a  statemmt  showing  the  amounte 
realized  by  Mrs.  Ivett  upon  the  securities 
held  by  her.  By  this  statement  it  appears 
that  thwe  was  still  due  cm  the  Indebtedness 
of  the  bank  to  her  the  sum  of  $8,799.92.  The 
record  does  not  purport  to  ctutaln  all  the 
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erldence,  and  it  Is  munifeBt  tarn  the  find- 
ings that  all  the  evidence  was  not  included 
in  the  transcript  Such  as  is  before  us  has 
been  snbBtantlally  set,  out  In  the  foregoing 
history  of  the  case  and  of  the  trial,  and  is 
without  conflict  The  defendants  submitted 
no  evidence  In  support  of  their  answer.  The 
findings  are  quite  Iraigthy  and  cover  every 
material  issue,  and  some  Issues  not  materlaL 
They  support  the  Judgment  and  plalntttf*8 
ctmtentlon  upon  all  points,  and  negative  die 
allegations  set  up  defendants  in  tb^  de- 
fense to  the  action.  The  brieft  discuss  nu- 
merous questions,  as  arising  upon  the  record 
— chiefly  by  way  of  challei^e  to  the  sufficien- 
cy of  the  evidence  to  support  the  findings — 
smne  of  which  are  either  not  properly  here 
for  review,  or  are  not  pertinent  to  any  ma- 
terial issne. 

Vl.  The  order  denying  the  motl<ni  for  non- 
suit was  made  upon  the  sole  ground  of  the 
insufficiency  of  the  complaint  But  the  snf- 
flclency  of  the  comi^lnt  cannot  be  Inquired 
into.  Cases  supra.  For  like  reason  we  can- 
not consider  the  demurrer,  as  that  goes  to 
the  sufficiency  ot  the  complaint 

"2.  In  no  Instance  was  any  ground  stated 
in  support  of  objections  to  the  evidence  of- 
f««d  by  plaintiff  and  allowed  by  the  court 
The  mere  objection  to  some  proceedfaig  In 
the  course  of  the  trial,  unaccompanied  by 
any  ground  or  reason  for  the  objection,  pre* 
sents  no  reviewable  wror,  for  error  must  be 
made  affirmatirdy  to  appear;  and.  In  the 
alienee  of  any  ground  for  the  objection,  we 
cannot  say  there  was  error  in  V»  ruling,  and 
the  objection  must  be  disregarded. 

"3.  All  question  of  actual  fraud  Is  unsup- 
ported by  any  evidence,  and  all  claim  that 
the  <Teditors  of  the  plaintlfC  banlE  were  In- 
jured must  disappear,  for  there  is  no  evi- 
dence that  the  creditors  gmerally  w^  In- 
jured, and  the  bank  commissioners  found 
and  declared  'that  all  the  assets  ot  the  ilLa- 
ced  Bank .  (In  liquidation)  have  Iwen  soldt 
and  all  the  proceeds  therefrom  paid  to  the 
creditors  of  the  bank,  and  the  affairs  ot  ihe 
bank  are  fully  admlnistmd  and  wound  up.* 
This  order  was  entered  by  the  bank  comnils< 
sioners  February  7, 1902,  and  could  not  have 
been  true  if  the*  note  and  mortgage  In  suit 
had  been  r^rded  by  the  bank  commission- 
ers as  assets  of  the  bank  In  whldi  the  cred- 
itors generally  were  entitled  to  ebnn.  The 
transfer  to  plaintiff,  October  2,  1800,  was 
made  while  •  the  bank  commissioners  were 
performing  their  duti^  It  was  an  open  and 
well-known  transaction,  and  must  have  come 
to  the  knowledge  of  the  commissioners,  and 
the  undisputed  evidence  Is  that  the  transfer 
was  in  dne  course  liquidation  of  the 
bank's  affairs.  We  must  assume.  In  the  ab- 
sence of  evldoice  to  the  contrary,  that  the 
bank  commlssloneis  sanctltHied  the  transac- 
tion as  done  In  ^rocesa  ot  liquidation,  tor, 
having  knowledge  of  it  they  were  In  posi- 
tion, and  it  was  their  duty,  if  disapproved, 
to  have  arrested  its  consummation.  Besides, 


we  do  not  see  how  In  this  action  objeetlmi 
can  be  made  on  behalf  of  the  creditors  gen- 
erally, or  by  the  defendants  as  sndi  cred- 
itors. 

"4.  The  claim  that  then  is  a  failure  to 
make  findings  upon  material  Issues,  and  that 
the  flndh^  are  confilctlng.  must  be  disre- 
garded. Cases  supra. 

"5.  The  secnriUes  held  by  Mrs.  Ivett,  being 
"things  in  action,"  are  subjects  of  lien  with- 
out change  of  possession  (Kings  v.  Boberix, 
81  Pac.  620) ;  and,  not  being  dQ)CTd6nt  upon 
possession,  the  redelivery  to  the  hsnk  for 
the  purposes  of  collection  did  not  ntlngnlsh 
the  Hen  (Civ.  Code,  |  2918). 

"6.  Plaintiff  hank  had  a  right  to  commence 
the  action,  as  It  was  the  owner  of  the  note 
and  mortgage,  subject  to  Mrs.  Ivetl^s  lien 
and  was  equally  Interested  vriOi  her  in  en- 
forcing collection.  Civ.  Code,  I  2888;  Gra- 
ham T.  Light  4  Cal.  App.  400,  88  Pac  873. 

"7.  The  action  was  properly  commenced  in 
the  coxpcffBte  name  of  the  Merced  Bank 
(anion  Savings  Bank  v.  Dunlap,  186  C^l.  628, 
67  Paa  1084;  Argues  v.  Union  Savings 
Bank,  188  Cal.  139.  66  Pa&  807};  and.  the 
note  being  payable  to  it  as  a  corporation  by 
the  defendants,  no  all^tlon  of  the  inter- 
mediate asslgmnents  wss  necessary,  or  that 
the  bank  was  in  course  of  llquldatlut 

"8.  We  see  no  reason  tor  holding,  under 
the  bank  commission,  act  (St  1885,  p.  172,  c 
167)  that  the  jrialntm  corporation  vras  with- 
out autbori<7  to  absolutely  transfer  the  cause 
of  action  to  Mrs.  Ivet^  the  transactlcm  avow- 
edly and  In  fact  being  In  course  of  liquida- 
tion, and  being  untainted  by  fraud,  and,  so 
far  as  appears,  for  the  best  Interest  of  the 
creditors.  Section  ll  of  the  act.  makes  it  the 
duty  of  the  commissioners  to  take  control 
of  the  corporation  and  all  its  property  until 
the  order  ot  the  court  which  'shall  order 
the  commissioners  to  enrrendor  to  the  cor- 
poration the  property  thereof  in  th^  pos- 
session, for  the  purpose  of  liquidation.  The 
directors  or  trustees  of  all  banking  corpora- 
tions In  liquidation  shall  be  permitted  to  con- 
tinue the  managemrat  of  the  affairs  of  such 
corporations  during  the  process  of  liquida- 
tion.' The  assets  Of  the  bank  transferred 
by  the  agreement  of  October  2,  1900,  were 
in  pledge  to  Mrs.  Ivett  the  agreement  of 
January  81, 189!^  and  before  the  commission- 
ers took  control  of  the  banlE.  Her  right  to 
realize  upon  them  In  jrayment  of  the  hank's 
indebtedness  to  her  wss  fixed  and  determin- 
ed. The  bank  did  not  ke^  faith  with  her  in 
the  matter  of  secnring  her  claims.  It  was 
thought  best  that  a  full  setttement  between 
her  and  the  bank  should  be  made,  and  such 
settlement  was  necessary  In  order  to  wind  up 
the  affairs  of  the  bank.  Instead,  therefore, 
of  having  these  securities  ontstandlng  and 
in  an  unsettled  condition  as  collateral,  an 
agreement  was  made  whldi  the  bank  waa 
discharged  from  all  liability  to  Mrs.  Ivett, 
and  she  became  the  absolute  owner  of  the 
assets.    TtxlB  was  accomplished  while  the 
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bank  directors  were  acting  under  the  control 
and  supervision  of  the  commissioners,  and 
while  the  present  action  -was  pending.  The 
act  provides  that  the  corporation  (section  11) 
*sha]l  make  reports  of  the  condition  of  Its 
affairs  to  the  bank  commissioners  In  the 
same  manner  as  the  solvent  banks  mentioned 
in  the  act,  and.  In  addition  tiiereto,  shall 
state  the  amount  of  dividend  paid,  debts 
co]lected,iand  the  amounts  realized  on  prop- 
erty Boldl^^ any,  since  the  previous  report' 
The  conrt  found:  That  fnll  reports  of  the 
business  of  said  bank  In  liquidation  bad  been 
regularly  made  to  the  bank  commissioners, 
as  required  by  law,  and  all  moneys  collected 
by  said  bank  in  liquidation  have  been  ac- 
counted for  and  reported  to  the  board  of  com- 
missioners.' We  must  assume  that  the  com- 
missioners performed  their  official  duty  (Cbde 
Civ.  Proc.  i  1963),  and,  doing  so,  they  must 
have  had  knowledge  of  and  approved  the 
transaction  now  in  question.  They  could  not 
otherwise  have  truthfully  certified  that  the 
aflTalrB  were  finally  wound  up.  The  act  for- 
bade the  transaction  of  the  usual  banking 
business  of  the  corporation— sudi  as  recelv- 
ins  deposits,  loaning  money,  and  the  like — 
but  It  bad  espna  statutory  authority  *to 
continue  the  management  of  the  affairs  of 
such  corporation  during  the  process  of  liqui- 
dation, under  the  direction  of  the  bank  com- 
missioners.* In  Union  Savings  Bank  v.  Dun- 
lap,  supra.  It  was  held  that  the  corporation 
might  levy  an  assessment  upon  the  unpaid 
capital  stock,  for  the  purpose  of  liquidating 
the  bank's  indebtedness,  and  In  Its  corporate 
name  could  sue  the  stockholders  to  make  the 
collection.  The  court  said:  The  assets  be- 
longed to  the  corporation,  and  thoagh  not  a 
going  concern  for  all  purposes.  It  Is  a  going 
concern  for  pnrpMtes  of  liqntdation.  The 
canse  of  action  for  unpaid  subscription  ac- 
crues to  the  corporation,  and  the  action  Is 
properly  brought  In  its  name.'  See,  also, 
Union  Savings  Bank  v.  Leiter.  145  Cal.  696, 
706.  79  Pac.  441. 

**9.  Appellants  contend,  also,  that  the  ac- 
tion was  commenced  by  the  wrong  party,  or 
In  the  wrong  capacity,  and  that  the  defect  is 
fatal,  and  cannot  be  cured  by  an  amendment 
substituting  the  right  party,  citing  Dubbers 
V.  Goux.  51  Cal.  153;  Sterrett  v.  Barker, 
119  Cal.  495,  51  Pac.  685;  Renwlck  v.  Gar- 
land, 1  Cal.  App.  238,  82  Pac.  89.  In  Dub- 
l»erB  V.  Goux,  the  action  was  commenced  by 
tbe  husband,  who  afterwards  made  a  mo- 
tion that  his  wife  be  substituted  as  plaintiff 
because  she  was  the  real  party  in  interest 
Tbe  lower  court  allowed  the  substitution, 
and  defendant  appealed.  The  Snpreme  Court 
said:  The  court  erred  in  permittli^  Mrs. 
Dubbers  to  be  substituted  for  her  husband  as 
plaintiff.  It  Is  not  pretended  that  she  had 
succeeded  to  any  interest  held  by  her  hus- 
band pending  the  action,  nor  that  she  had 
any  joint  Interest  with  him  in  the  subject- 
matter.  On  the  contrary,  she  was  substi- 
tuted as  plaintiff  on  tbe  theory  tbat  she  was 


the  only  party  in  interest  at  the  commence- 
ment of  t^e  action,  and  had  ever  since  been 
so.  She  was  permitted  to  become  the  sole 
plaintiff,  not  to  prosecute  the  same  cause  of 
action  stated  in  tbe  complaint,  on  the  ground 
that  she  had  succeeded  to  It,  but  another  and 
distinct  cause  of  action  In  her  separate  right 
In  effect,  it  was  permitting  her  to  prosecute 
a  new  suit,  for  another  cause  of  action,  by 
merely  substituting  her  as  sole  plaintiff  In 
the  former  action.  It  Is  scarcely  necessary 
to  say  that  section  47S,  Code  Civ.  Proc.  ,af- 
fords  no  warrant  for  such  a  proceeding.' 
The  difference  between  that  case  and  the  one 
here  is  obvious.  Tbe  very  conditions  In  the 
case  cited  which  the  court  found  to  be  wanting 
to  Justify  the  substitution  are  here  present 
Both  the  corporation  and  Mrs.  Ivett  were  In- 
terested in  the  cause  of  action,  and  either 
could  sue  upon  it — the  former  as  owner,  and 
the  latter  as  pledgee  (Civ.  Code,  i  3006).  This 
common  or  Joint  interest  after  tbe  action  was 
commenced  became  centered  in  Mrs.  Ivett 
by  assignment,  and  In  her  substitution  she 
became  plaintiff  in  this  same  canse  of  ac- 
tion. We  do  not  doubt  the  propriety  or  le- 
gallty  of  substituting  her  as  plaintiff  after 
the  assignment  The  action  might  have  been 
continued  in  the  name  of  the  original  plain- 
tiff for  her  benefit,  or  she  might  have  been 
substituted  as  sole  plaintiff.  Section  385. 
Code  Clr.  Proc,  and  numerous  cases  cited  In 
Kerr's  Cyc.  Code.  There  is  nothing  in  the 
other  cases  above  cited,  as  relied  upon  by 
defendants,  to  support  their  contention. 

"10.  The  point  that  the  statute  of  limita- 
tions had  run  against  the  note  and  mortgage 
before  the  assignment  to  Mrs.  Ivett,  and  that 
her  substltutl(Hi  made  her  plaintiff  In  an  ac- 
tion barred  by  the  statute.  Is  without  merit 
Appellants'  contention  is  that  the  filing  of  the 
complaint  in  the  name  of  the  Merced  Bank 
as  an  existing  corporation,  without  disclos- 
ing that  it  had  been  adjudged  Insolvent,  was 
unauthorized  aod  unlawful,  and  was  also 
unlawful  because  commenced  to  enforce  a 
lien  for  the  benefit  of  the  Hen  claimant ;  that 
the  running  of  tbe  statute  of  limitations  was 
not  stopped  because  the  action  was  unlawful- 
ly commenced,  and  therefore,  when  Mrs.  Ivett 
was  substituted,  tbe  action  was  barred 
section  337,  Code  Civ.  Proc.  It  is  a  sufficient 
answer  that  the  action  was  legally  and  prop- 
erly commenced  in  the  name  of  the  payee  of 
the  note,  the  Merced  Bank,  and  that  Mrs. 
Ivett  was  substituted  as  plaintiff  In  the  same 
and  not  in  a  different  cause  of  action  'In 
which  at  all  times  she  had  an  Interest — 
ultimately  the  sole  ownership. 

"11.  The  order  granting  plaintiff's  motion 
to  file  a  BupiUemental  complaint  was  within 
the  discretion  of  the  court,  and  will  be  re- 
versed only  upon  a  showing  that  this  dlBcre* 
tion  was  abused.  Tordl  v.  Yordl,  6  Cal.  App. 
20,  91  Pac.  348;  Leie  v.  Murphy,  119  Cal. 
364,  51  Pac  549,  955 ;  Code  Civ.  Proc  <  473. 
As  was  said  in  Tordl  v.  Tordl,  the  question 
whether  the  comt  abused  its  discretion  *mu8t 
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be  answered  In  tiie  negadTe,  nnless  the 
amended  complaint  Introdnced  new  Israel 
sobstantlally  different  from  tbom  presented 
by  the  complaint  under  which  the  evidence 
was  BQbmltted,  and  unless  It  appears  that  tbe 
rights  of  Qie  defendants  were  prejudiced  by 
the  amendment'  Tbe  facts  embodied  in  the 
supplemental  complaint,  to  conform  to  which 
tbe  leave  to  amend  was  granted,  had  fully 
appeared  In  tbe  course  of  the  trial  Mo  new 
facts  or  matters  of  surprise  were  snggested 
by  the  proposed  amendment,  and  no  fact  not 
already  known  to  defendants  and  already 
matter  of  proof  was  alleged  therein.  Full 
OK>ortunlty  was  given  defendants  to  demur 
to  or  answer  the  complaint,  and  they  did 
both.  In  point  of  fact  the  only  material  is- 
sue not  already  pleaded  was  the  assignment 
to  plaintiff,  and  this,  as  well  as  tbe  agree- 
ment by  which  she  held  tbe  note  and  mort- 
gage, and  how  and  why  She  came  to  redeliver 
It  to  tbe  bank,  had  been  made  subjects  of 
proof.  It  Is  dear  to  our  minds  that  defend- 
ants were  deprived  of  no  substantial  right 
by  the  order  of  tbe  court,  and  that  it  acted 
within  Its  discretion. 

'*The  foregoing  disposes  of  all  the  ques- 
ttoDB  which  appear  to  call  for  examination. 
We  discover  no  prejudicial  erorr  in  the  rec- 
ord, and  the  order  is  therefore  affirmed." 

Geo.  O.  Goncher,  W.  H.  Larew,  and  J.  S. 
I4irew,  for  appellants.  J,  W.  Knox,  for  re- 
spondent. 

PER  CURIAM.  The  application  for  a 
hearing  In  this  court  after  decision  by  tbe 
District  C6urt  of  Appeal  for  the  Third  Dis- 
trict la  denied.  In  so  far  as  tbe  opinion  of 
that  court  may  be  held  to  Intimate  that  an 
objection  that  the  (xial  court  has  failed  to 
find  upon  a  material  issue  cannot  be  con- 
sidered upon  a  motion  for  a  new  trial,  or  on 
an  appeal  from  an  order  denying  such  a  mo- 
tion, it  Is  erroneous.  It  is  well  settled  that 
such  a  failure  renders  tbe  decision  one 
against  law.  But  we  have  been  unable  to  as- 
certain from  the  record  that  there  was  any 
such  failure  In  this  case. 

BBATTT,  C.  J.  (dissenting  tn  part).  I  con- 
cur In  the  forcing  modification  as  far  as 
it  goes.  I  also  think  there  should  be  a  re- 
bearing. 

NOTE  BY  CHIPMAN,  P.  J.— Tbe  point 
referred  to  by  the  Supreme  Court,  in  deny- 
ing hearing  of  the  cause  in  that  court,  was 
suggested  In  the  briefs  of  counsel  for  appel- 
lants, and  upon  the  authority  of  Churcblll 
T.  Floomoy,  127  Cal.  355.  59  Pac  791,  where 
It  was  distinctly  stated  that  "the  failure  to 
find  upcm  a  material  Issue  is  no  ground  for 
granting  a  new  trial."  The  Dtetrlct  Court 
of  Appeal  held  that  tbe  error  could  not  be 
rereiwed  upon  appeal  from  the  order  deny- 
ing a  new  trial,  thexe  being  no  appeal  from 


the  judgment  As  all  Qie  material  issaes 
in  the  case  were  in  fact  found  upon  the 
point  passed  without  further  inveatigatlan. 
In  the  later  case  of  Kaiser  v.  Dalto,  140  Cal. 
167,  73  Pac.  828,  it  was  held,  in  conformity 
with  the  cases  cited,  "that  where  the  court 
below  falls  to  find  upon  a  material  israe 
raised  by  the  pleadings,  the  decision  is 
'against  law,'  and  may  be  reviewed  upon  a 
motion  for  a  new  trial,  for  tbe  alleged  rea- 
son that  the  question  raised  involves  a  re- 
examination of  an  issue  of  fact"  Attention 
is  called  to  the  matter  that  there  may  be  no 
farther  misapprehension  as  to  the  rule  of 
practice.  See,  for  a  clear  exposition  of  the 
rule,  Swift  V.  Ocddental  Mining,  etc^  Co., 
141  CaL  lei,  74  Pac.  70a 


ATHBABN  V.  RYAN.   (8.  F.  4,827.) 
(Supreme  Court  of  California.   Nov.  20.  1908.) 
EUbcutobs  and  AoHiinsinAXOBa  (|  222*) — 

AOnOHS— PBSaBNTATION    OW  CLAUI— FOBE- 

-  oLOsnu  o*  Ijan— "Lien." 

A  deed  (tf  trust  cm  a  homefltead  is  not  a  lien, 
within  Code  Civ.  Proc.  {  1475,  requiring  the 
presentation  of  the  claim  axainst  the  estate  as 
a  condition  precedrat  to  enforcing  a  lien  or  in- 
cumbrance on  tbe  homestead,  so  that  a  trust 
deed  executed  by  a  husband  and  wife  on  tbe 
homestead  was  enforceable  without  presenting  a 
claim  to  the  husband's  administrator  for  the 
debt  secured  thereby. 

[Ed.  Note.— For  other  cases,  see  Executois 
aod  Admhtiatrators,  Dec.  Dig.  i  222.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4144r-41S2;  vol.  8,  p.  7707.] 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  J.  M. 
Seawell,  Judga 

Action  by  Charles  H.  Atheam  against 
Annie  Ryan.  FroiA  a  Judgment  for  plaintiff, 
defendant  appealed.  Affirmed. 

George  A  Connolly,  for  appellant  Gar- 
outte  &  Goodwin  and  EL  F.  Treadwell,  for 

respondent 

SHAW,  J.  This  is  an  action  to  quiet  title. 
On  August  31,  1809,  the  defendant  was  the 
wife  of  Timothy  Ryan  and  resided  with  her 
husband  on  the  premises  described  in  the 
complaint;  the  same  being  community  prop- 
erty.   On  that  day  the  defendant  executed 
and  caused  to  be  recorded  a  declaration  oc 
homestead  In  due  form,  claiming  the  said 
property  as  a  homestead.    Afterwards,  or» 
June  20,  1902.  tbe  def^dant  and  her  said, 
husband  executed  to  the  plaintiff  a  note  fop 
$680,  and,  in  order  to  secure  the  same,  ex- 
ecuted to  certain  other  persons,  as  trustees, 
a  deed  of  trust  to  the  said  property.  There^ 
after,  on  December  27, 1902,  the  said  Timothy 
Ryan  died,  and  in  due  course  of  time  admlia— 
Istration  was  granted  on  his  estate,  and  no. 
tlce  to  creditors  given  by  the  administrator. 
On  March  11,  1004,  an  order  was  made 
Bald  admlnStratlmi  proceeding,  setting  apar^ 
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tbe  Bald  property  to  tb«  defendant  as  a  home- 
stead. Afterwards,  and  before  the  commeuce- 
meut  of  this  action,  the  note  aforesaid  beiog 
dae  and  unpaid,  the  trustees  named  In  said 
deed  of  tmst,  In  pnraoance  of  the  power  con- 
ferred upon  them  by  the  terms  of  said  deed 
of  tmst,  sold  and  conv^ed  the  property  to 
tbe  plaintitr. 

The  plaintiff  claims  title  by  reason  of  the 
deed  from  the  trostees,  and  tbe  defendant 
claims  that  the  said  deed  Is  void  because  of 
the  fact  that,  after  the  giving  of  notice  to 
creditors  and  prior  to  making  the  sale,  no 
dalm  for  tiie  debt  secured  said  deed  of 
trust  was  ever  presented  for  allowance  to  tbe 
administrator  of  the  estate  of  said  Timothy 
Ryan.  It  will  be  seen  from  this  statement 
of  facts  that  the  case  comes  exactly  within 
tbe  scope  of  the  decision  in  Weber  y.  Mc- 
Clevertj,  149  Cal.  816,  86  Pac  706.  It  was 
held  in  that  case  that,  under  circumstances 
precisely  similar  to  those  in  tbe  case  at  bar, 
it  was  unnecessary  to  present  a  claim  for 
debt  secured  by  a  deed  of  trust  to  fbe  admin- 
istrator of  the  estate  of  the  deceased  hus- 
band, and  that  a  deed  by  the  trustees  In  tbe 
execution  of  the  power  contained  In  the 
deed  of  trust,  made  upon  a  failure  to  pay  tbe 
debt  when  due,  was  valid  and  effectual  to 
convey  tbe  title  to  tbe  husband,  notwith- 
standing the  failure  to  present  such  claim. 
The  only  difference  between  the  facts  in  that 
case  and  the  facts  above  stated  is  that  in 
that  case  the  deed  of  trust  was  executed  by 
the  husband  alone  prior  to  the  declaration 
of  homestead,  while  In  this  case  the  home- 
stead was  filed  first  and  the  deed  of  trust 
was  thereafter  executed  by  both  husband  and 
wife.  The  principle  on  which  that  case  rests 
is  that  a  deed  ot  trust  is  not  a  Hen  or  in- 
cumbrance on  the  homestead  within  the 
meaning  of  those  terms  as  used  In  section 
of  the  Code  of  Civil  Procedure,  which 
requires  a  presentation  of  a  claim  against 
the  estate  as  a  condition  precedent  to  the 
«tfUt!ement  of  a  lien  or  Incnmbrance  on  tbe 
homestead.  There  Is  no  difference  In  the 
legal  effect  of  the  deed  of  tmst  considered  in 
that  case  and  that  here  Invtdved.  Upon  the 
principle  of  that  case,  the  Judgment  of  the 
lower  court  was  correct. 

Hie  Judgmmt  Is  affirmed. 

Ve  concur:  SLOSS,  J.;  ANGBLLOTTI. 
J. ;  HBN8HAW,  J. ;  LORIOAN,  3. 


Ez  parte  JOUTSEN.   (Cr.  1,469.) 
(Supreme  Court  of  California.   Nov.  20,  1908.) 
1.  Contempt  jf|  21*)  —  Acts  Constitotihq 

CONTEMPI^DlSOBEDIENGE  OV  ObDEB. 

Where  a  demarrer  to  a  complaint  is  bus- 
tained,  with  leave  to  file  an  amended  complaint, 
and  the  time  for  amendmoit  has  not  expired, 
the  action  b  stlQ  pending,  so  Uut  an  order  mads 


therein  will  warrant  omtempt  nmoeedlngs  fw 
disobeying  it 

TDd.  Note.— For  other  cases,  see  Gontsmpt. 
Cent  Dig.  ii  63-eS;  Dee:  Dig.  |  21.*] 

2.  DivoBoa  (I  210*)— Aumout— TemfobuT 

AlXOWAHOE. 

By  tbe  express  provisions  of  Code  dv.  Proc. 

9405,  1048,  and  Cfv.  Code,  i  137,  an  order  for 
imony  pendente  lite  may  be  made  at  any  time 
after  tht  filing  ot  the  original  c<Hnplaint  and 
before  tlte  tenninatitm  <tf  the  action,  if  the 
court  bas  obtained  jurisdiction  over  defendant'B 
perBon. 

_[IDd.  Notew— Fw  other  eases,  see  Divtnce^  Gent 
Dig.  H  ei(M>U;  Dee.  Dig.  I  210.*] 

3.  Habeas  Oobpus  <f  4*)— Natubi  ahd 
Gbounds— Reuedt  bt  AppeaCi—Comtehpt. 

For  an  error  in  the  exercise  of  tbe  court's 
discretion  in  granting  an  order  for  alimony  pen- 
dente lite  in  an  action  in  which  the  conrt  has 
acquired  juriBdictlon  over  defendant's  perwrn, 
the  proper  remedy  le  by  appeaT  from  tbe  order, 
and  it  cannot  be  collaterally  attacked  by  habeas 
corpoa  to  obtain  release  from  imprisonment  for 
contempt  In  disobeying  tbe  order. 

[Ed.  Note.— For  other  esses,  see  Habeas  Ooi^ 
puH,  Cent  Dig.  i  4;  Dec  Dig.  §  4.*] 

4.  DiVOBOB  <|  214*>— AUHOHT— TEUFOEAET 
AlXOWAKO^APFLIOATIOlf  AKD  PbOOEBD- 
INOB  THEBBOK, 

To  justify  an  order  tor  alimony  pendente 
lite,  the  martiage  most  be  admitted  or  proved, 
and  must  be  determined  on  the  motion  in  the 
■ame  manner  as  any  other  Question  of  fact. 

[Ed.  Note.r-7or  other  cases,  see  Divonx,  Cent. 
Dig.  H  829-681;  Dee.  Dig.  I  214.*] 

5.  Habeas  Cobpus  (g  4*)— Remedy  bt  Ap- 
peal. 

ErrorJn  granting  an  order  for  alimony  pen- 
dente lite  without  proof  of  marrla^  can  oe  re- 
viewed only  by  appeal  from  tbe  order,  and  habe- 
as corpus  will  not  lie  to  obtain  release  from  im- 
prisonment for  contempt  In  disobeying  tbe  order. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor* 
pus,  Cent.  Dig.  S  4 ;  Dec.  Dig.  S  4,»] 

6.  COHTEMPT  (8  78*)— Pdnishmeht. 

A  party  cannot  be  ImpriBoned  until  be 
obeys  an  order  requiring  the  payment  of  money, 
unless  he  is  able  to  pay ;  imprisonment  for  debt 
having  been  altolished. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent  Dig.  I  269;  Dec  Dig.  8  78.*] 

7.  DiVOBCB  (I  269*)— AXUIOHT— Enfoboehent 
OF  OBDEB— OONTEHPTPBOCEBDinaS— IVFBXS- 

ORUENT. 

A  Judgment  directing  defendant's  imprison- 
ment until  he  complies  with  an  order  for  the 
p»ment  of  alimony,  pendente  lite  when  he  is 
awe  to  ot>ey  the  order  Is  authorised  by  Code  Glv. 
Proc.  i  1219,  providing  that  contempt  in  re- 
fusing to  penorm  an  act  within  the  person's 

Eower  may  be  nunished  by  imprisonment  till  he 
ave  performea  it 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig-  i  706 ;  Dec.  Dig.  |  269.*] 

In  Bank.  Application  by  Herman  Jontsra 
for  writ  of  habeas  corpus  to  be  directed  to  V. 
Batnet  sheriff  of  Alameda  county.  Writ  dis- 
charged. 

Aastin  Lewli^  tor  petltloiier.  Walto  J. 
Burpee,  Aast  DIst  Atty.,  for  lespondent 


ANGELLOm,  J.  The  petitioner  seeks  hlP 
dlsdia^  from  tb/t  custody  of  the  sheriff  of 
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Alameda  coonty,  by  wbom  be  ie  held  under 
a  jndgment  ot  the  superior  court  ot  tb^t 
coQDty,  adjadglng  falm  ^Uty  of  a  cont«npt 
of  court  In  falling  and  refusing  to  pay  to 
Selma  Joutaen  certain  sums  ordered  paid  by 
said  court  in  a  divorce  action  instituted  by 
said  Selma  Joutaen  i^inst  him  as  alimony 
pendente  lite,  counsel  fees  and  coste,  and  di- 
recting that  be  be  imprisoned  In  the  county 
jail  of  said  county  "for  the  term  of  fire 
days  and  Dutll  be  comply  with  said  order 
by  paying  plaintiff  said  sums."  The  divorce 
action  was  instituted  January  23,  1908,  the 
complaint  alleging  that  plalutlfT  and  defend- 
ant Intermarried  In  March,  1894,  but  failing 
to  allege  in  terms  that  the  parties  were  hus- 
band and  wife  at  the  date  of  the  commence- 
m«it  of  the  action.  On  the  same  date,  on 
the  aflSdavlt  of  plaintiff,  an  order  was  made 
requiring  Joutsen  to  show  cause  why  an 
order  should  not  be  made  directing  him  to 
pay  the  plalntift  $50  per  month  alimony  pen- 
dente lite,  $30  costs,  and  $75  attorney  fees. 
Summons  In  said  action  and  the  order  to 
show  cause  having  been  duly  served  on.  peti- 
tioner, be  on  January  27th  filed  in  said  court 
his  demurrer  to  the  complaint  of  plaintiff, 
based  on  various  grounds,  Including  that  of 
want  of  facts  to  state  a  cause  of  action. 
The  demurrer  and  order  to  show  cause  came 
on  for  hearing  January  31,  1908.  Thereupon 
an  order  was  made  sustaining  the  demurrer, 
with  leave  to  plaintiff  to  amend  Within  10 
days.  The  court  then  proceeded  with  the 
bearing  on  the  order  to  show  cause  and  a 
motion  of  petitioner  to  vacate  the  same,  and, 
after  argument  and  before  any  amended 
complaint  had  been  filed,  made  Its  order  that 
petitioner  pay  the  plaintiff  on  or  before  Feb* 
ruary  10,  1908,  and  on  the  10th  day  of  each 
month  thereafter,  the  sum  of  $50  alimony, 
and  that  be  also  pay  plaintiff  on  or  before 
February  19.  1908,  the  snm  of  $10  on  ac- 
count of  costs  of  salt  and  $50  for  her  at- 
torney fees  In  said  action.  This  order  was 
duly  served  on  petitioner.  It  was  for  his 
failure  to  comply  with  this  order  that  the 
contempt  proceedings  were  instituted  on 
March  11th,  and  he  was  adjudged  guilty  of 
contempt 

The  principal  point  made  by  counsel  for 
petitioner  in  this  proceeding  is  that  this  or- 
der was  abKdutely  void,  and  could  not  serve 
as  the  basis  of  a  lawful  judgment  In  con- 
tempt invceedtngs.  for  the  reaaoiw,  first,  that 
at  the  time  It  was  made  there  was  no  com- 
plaint on  file,  the  original  complaint  having 
been  abrogated  by  the  ruling  sustaining  the 
demurrer;  and,  second,  that  It  was  not  first 
established  that  plaintiff  was  then  the  *vlfe 
of  defendant. 

As  to  the  first  point  made  against  this  or- 
der: Section  137,  Civ.  Code,  In  terms  au- 
thorizes the  court,  at  any  time  during  the 
pendency  of  an  action  for  divorce,  in  Its  dis- 
cretion to  require  the  husband  to  pay  as 


alimony  any  money  necessary  to  oiaUft  the 
wife  to  support  herself  and  her  chUdrra  or 
to  prosecute  or  defend  the  action.    A  drll 
action  Is  commenced  by  the  filing  of  the  com- 
plaint (section  400,  Code  ClT.  Proe.),  and  ts 
deemed  to  be  pending  from  the  time  of  such 
commencemeut  until  Its  final  determtnatioa 
on  appeal,  or  until  the  time  for  appeal  has 
passed,  unless  the  judgm^it  Is  sooner  satis- 
fied-  Section  1049,  Code  Civ.  Proc.  The  fact 
that  a  demurrer  has  been  anatalned  to  a 
complaint  does  not  render  the  action  one  no 
longer  pending.    Where  upon  such  a  ruling 
leave  is  given  to  file  an  amended  complaint 
within  a  designated  time,  and  the  time  has 
not  expired,  the  action  is  still  pending  in  the 
court  that  sustained  the  demurrer,  althougti 
no  amended  complaint  has  been  filed.  This 
was  ezpremly  held  In  Ex  parte  Barry,  85 
Cal.  603,  25  Pac.  25S,  20  Am.  St  Rep.  248. 
and  Is  necessarily  the  case.   So  we  have  ex- 
press statutory  authority  for  the  making  of 
such  order  at  any  time  after  the  filing  of 
the  original  complaint  and  prior  to  the  ter- 
mination of  the  action,  provided  always,  of 
course,  that  the  court  has  obtained  Jurisdic- 
tion over  the  person  of  defendant  by  service 
of  summons  or  his  voluntary  appearance. 
See  Baker  v.  Baker,  136  Cal.  30&,  68  Pac 
07L   It  may  be  that  an  order  for  alimony, 
coste,  or  counsel  fees  might  be  held  errone- 
ous if  made  in  the  absence  of  a  complaint 
showing  ft  cause  of  action  for  divorce,  but 
as  to  this  we  need  repress  no  opinion.  Cer- 
tainly sn<A  an  orOsr  so  made  during  the 
[>endency  of  the  action  cannot  be  held  to 
have  been  bi^nd  the  jurisdiction  of  the 
court  and  void.  At  most,  it  was  only  error 
in  the  exercise  of  its  jurisdiction.  For  any 
such  error  prejudicially  affecting  the  defend- 
ant's right  in  such  a  case,  the  only  remedy 
is  by  direct  appeal  trom  the  cider,  whidi 
right  the  d^cndant  is  given  by  our  law.  On 
such  an  appeal  the  exerdae  of  its  diacretifin 
by  the  lower  court  can  be  reviewed,  and,  If 
ttiere  has  been  an  abnae  ot  the  discretion 
nmflded  to  it  by  statute,  the  order  may  be 
reversed.  But  proceedings  on  habeas  corpus 
go  only  to  the  question  of  the  juriadlction  of 
the  lower  court,  and,  if  anch  jurisdiction 
has  not  been  exceeded,  the  petitioner  can 
obtain  no  relief  therein.  The  attack  here  on 
the  order  directing  the  payment  of  alimony, 
costs,  and  counsel  fees  is  purely  a  collateral 
attack,  and  all  that  la  necessary  to  sustain 
It  against  such  an  attack  Is  that  it  was  made 
In  a  pending  action  for  divorce,  hi  which  the 
court  had  acquired  Jurisdiction  of  the  de- 
fendant. 

As  to  the  second  point  made  against  aucb 
order:  Petitioner  does  not  here  allege  that 
there  Is  not  an  existing  marriage  rdatlon  be- 
tween himself  and  plaintiff  In  the  divorce  ac- 
tion. Hla  claim  is  that  this  fact  was  not 
shown  to  the  court  in  that  action  at  the  time 
of  the  making  ol  the  order  for  alimony.  He 
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rdies  apOD  the  doctrine  of  Hlte  v.  Hlte,  iZi 
CaL  388,  57  Fac.  227,  45  L.  R.  A.  793,  71 
Am.  St  Rep.  82,  where  It  waB  held,  on  a 
direct  appeal  from  sach  an  order,  that,  to 
Justify  alimony  pendente  lite,  marriage  mnst 
be  admitted  or  proven,  and  that  more  than 
tbe  making  of  a  prima  fade  case  is  essential, 
and  where  it  was  said  that  unless  upon  that 
question  the  husband  has  had  his  day  tu 
court  and  a  hearing,  if  alimony  is  alluwed, 
his  property  ia  taken  without  due  process  of 
law.  What  we  hare  said  in  discussing  the 
first  point  would  appear  to  be  applicable 
Iiere.  It  is  recognized  by  the  Hlte  Case, 
and  is  manifestly  true,  that  the  qu^tlon  of 
fact  whether  there  is  an  existing  marriage 
betwe^  the  parties  to  the  divorce  action  la 
addressed  to  the  court  hearing  tbe  motion  tor 
alimony,  and  it  la  to  be  determined  by  it  on 
itiat  motion  In  the  same  manner  as  any  other 
question  of  fact  is  determined.  Its  order  in 
tbe  case  at  bar  granting  the  alimony  waa  a 
determination  among  other  things  that  there 
was  anch  an  existing  marriage  between  the 
parties.  If  the  court  so  determined  without 
mfflcient  or  even  any  evidence,  It  simply 
erred  In  its  conclusion,  and  such  an  error 
can  be  reviewed  only  on  appeal  from  tbe 
order.  There  waa  no  ncceas  of  jurisdiction 
In  making  the  order.  Aa  we  have  said,  Hlte 
T.  Hlte,  supra,  was  an  appeal  from  such  an 
order.  The  same  la  true  of  ei'ery  case  cited 
petltloaer  on  this  subject,  and  also  of 
every  cue  we  have  been  able  to  find. 

It  Is  said  that  an  order  In  a  (XHitempt  pro- 
ceedbis  directing  a  party  to  be  Imprlstmed 
until  he  has  compiled  vlth  the  order  requlr- 
ing  the  payment  of  mon^  la  unlawful  nn- 
lesB  the  party  Is  able  to  make  such  payment. 
This  may  be  conceded.  We  have  no  Impris- 
onment for  debt  in  this  oonntry.  Bat,  In  the 
eont«iq>t  proceeding  wider  review,'  llie  court 
in  terms  found  that  the  petitioner  "at  all 
times  has  been  and  now  Is  able  to  pay  such 
■nms  and  the  whole  tliereof."  His  offense 
for  which  be  is  being  imprisoned  Is  bis  fail- 
ure to  obey  tbe  order  of  the  court  when  be 
has  the  ability  to  c(»nply  with  it  His  case 
Is  covered  by  section  1219.  Code  Civ.  Froc, 
which  proTldes:  '*Wh«i  the  contempt  con- 
sists in  the  ominlon  to  perform  an  act  which 
is  yet  In  the  power  of  tbe  person  to  perform, 
he  may  btt  imprisoned  until  he  have  perform- 
ed it.**  The  case  of  Ex  parte  Todd,  119  Cai. 
57,  50  Pac.  1071,  is  not  at  all  In  point. 

There  is  no  other  point  made  In  the  brief 
of  counsel  for  petitioner  that  requires  notice 
here.  Many  of  the  polnta  so  made  relate  to 
matters  that  can  be  considered  on  an  appeal 
from  tbe  order,  and  not  on  Iiabeas  corpus. 
We  have  considered  each  of  tbe  27  points 
made  In  the  i>etltion,  and  all  those  made  In 
tbe  brief,  and  find  no  reason  to  doubt  the 
validity  of  the  judgmoit  in  the  contempt  pro- 
ceedings. 


The  writ  heretofore  issued  is  discharged 
and  the  petitioner  remanded  to  the  custody 
of  the  sheriff  of  Alameda'  county. 

We  ctmcur:  SHAW,  J.;  BLOS8,  J.;  LOR- 
IQAN,  J.;  HBNSHAW,  J. 


BROOKS  V.  ARDIZZONB  et  al.    (Civ.  642.) 

(Court  of  Appeal,  Second  District,  California. 
Oct  14,  iSOS.   Rehearing  Denied  by  Su- 
preme Court  Dec.  8, 1908.) 

1.  Appkal  AHn  E^BOB  (I  867*)— Review— Ex- 
TERT  or  Review  —  Appbai.  fboh  Oboeb 
Denting  New  Tbial. 

In  an  action  for  tbe  value  of  lesal  serv- 
ices, where  the  court  found  that  no  Berrices  were 
rendered  within  the  period  of  limitatitHiB,  on  ap- 
peal from  the  order  denying  a  new  trial,  but 
not  from  the  judgment  only  the  sufficiency  of 
tbe  evidence  to  support  the  findings  can  l>e  de- 
termined. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  fi  3476;  Dec.  Dig.  fi  867.*] 

2.  Payheht  (S  63*)— Piaadino— Necesbitt. 

Payment  may  be  l^own  in  an  action  foe 
services  under  the  genera)  Issue. 

[Ed.  Mote.— For  other  eases,  see  Payment, 
Gent  Dig.  i  1S8:  Dee.  Dig.  |  63.*] 

Appeal  from  Superior  Court  Los  Angeles 
County;  Chas,  Monroe,  Judge. 

Action  by  J.  Marion  Brooks  against  Ste- 
ven Ardizsoue  and  others.  From  an  order 
denying  a  motion  for  a  new  trial  upon  judg- 
ment for  def»idant8,  plaintiff  appealed.  Or- 
der affirmed. 

J.  Marlon  Brooks,  In  pro.  per.  (Clara  8. 
Foltz  and  Henry  E.  Wills,  of  counsel),  for 
appellant.  Gray,  Barker  &  Bowen,  for  re- 
spondents. 

ALLEN,  P.  J.  Appeal  by  plaintiff  from  an 
order  denying  a  new  trial.  The  action  was 
one  to  recover  attorney's  fees  on  account  of 
services  alleged  to  have  been  rendered  by 
plaintiff  to  defendants  within  two  years  pre- 
ceding tbe  filing  of  the  complaint  The  an- 
swer Is  a  general  denial.  The  court  found 
that  plaintiff  performed  no  services  of  any 
kind  for  defendants  within  the  time  speci- 
fied, and  that  i;o  sum  was  due  or  payable  to 
plaintiff  on  account  thereof;  that  no  serv- 
ices were  rendered  Steven  Ardlzzone  by 
plaintiff  within  such  time  for  which  payment 
bad  not  been  made  in  full.  There  was  no 
appeal  from  the  Judgment  perfected  within 
proper  time,  and  the  only  matter  which  can 
be  considered  under  the  record  relates  to  the 
sufficiency  of  the  evidence  to  support  the 
findings.  There  Is  a  decided  confiict  In  the 
evidence,  but  the  trial  court  having  before 
It  the  witnesses,  determined  all  of  the  issues 
In  defendants'  favor,  and  there  is  some  tes- 
timony going  to  support  the  finding  that  as 
to  all  of  the  defendants  other  than  Steven 
Ardlzzone  no  employment  of  plaintiff  ever 
existed,  and  no  one  having  authority  from 
them  or  either  of  them  ever  requested  serv- 
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Ices  to  be  performed  In  their  b^alf,  and 
that  no  Bervlces  were  In  fact  rendered  to 
tbem  or  either  of  them  by  plaintiff.  As  to 
Steven  Ardlzzone,  the  evidence  Is  uncontra- 
dicted that  certain  services  were  rendered 
him  by  plalntur  within  the  time  mentlcmed, 
but  he  testlflea,  and  the  court  seems  to  have 
acc^ted  his  statemoit  as  tme,  that  for  all 
such  services  performed  by  plaintiff  be  made 
payment  to  plaintiff  in  full.  While  no  plea 
of  payment  la  presented  by  the  answer,  the 
rlg^t  to  prove  the  same  eslsts  in  this  state 
where  the  general  Issue  only  is  tendered. 
Wetmore  v.  San  Francisco,  44  Cal.  800. 

The  order  denylny  a  nev  trial  must  there- 
fore be  afSnned;  and  It  U  so  ordered. 

We  «niciir:  SHAW,  J,;  TAGOART,  J. 


HUBBARD  V.  SUPERIOR  COURT  IN  AND 
FOB  SANTA  OLABA  OOUNTY. 
(Civ.  019.) 

(Court  of  JU>peal,  Flnt  District,  Califoxnia. 
Oct  3.  1908.) 

1.  JmmcEs  or  the  Peace  (|  106*)— Civil  Ju- 

BISDICTION — DlSMIBSAL. 

Code  Civ.  Froc.  {  890,  which  is  contained 
in  title  11  of  the  Code  which  relates  to  pro- 
ceedings in  justices*  courts,  permits  judgment 
of  dismissal  withont  prejnaice,  where  plaintiff 
fails  to  prosecute  with  reasonable  diligence,  or 
upon  his  nonappearance  at  the  time  specified 
in  the  summons  or  the  time  to  which  the  action 
is  postponed,  or  within  one  hour  thereafter,  etc. 
Section  581  contained  in  that  part  of  the  Code 
relating  to  proceedings  In  courts  of  record  pro- 
vides generally  for  the  dismlBsal  of  actions,  and 
permits  an  action  to  be  dlsmlased,  among  other 
causes,  for  failure  to  serve  summons  aua  make 
return  thereon  within  three  years,  which  provi- 
sion was  inserted  in  the  section  by  amendment 
by  St  1889,  p.  398,  c.  2S9,  but  a  similar  amend- 
ment was  never  nuide  to  sectiou  890.  Both  sec- 
tions were  taken  from  the  old  practice  act  and 
occupied  the  same  relative  poeitlon  In  the  Codes 
when  originally  adopted.  Beld,  in  view  of  the 
positions  of  the  sections  In  the  Codes,  that  sec- 
tion 581  did  not  apply  to  dismissals  in  justices' 
courts,  and  that  a  summons  issued  out  of  such 
court  was  not  served  and  return  made  thereon 
within  three  years  was  not  ground  for  dismissal. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Dec.  Dig.  {  106.*] 

2.  DisuissAL  AND  Nonsuit  (8  75*)— Without 
Prejudice— Failcbb  to  PitoaEcuTK. 

A  dismissal  under  Code  Civ.  Proc  1  581, 
permitting  a  dismissal  for  failure  to  serve  sum- 
mons and  make  return  thereon  within  three 
years,  Is  without  prejudice  to  a  new  action  un- 
less it  <^rates  as  a  retraxit. 

[IM.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent.  Di*.  |  1^;  Dee.  Dig.  { 

Prohibition  Henr^  Hubbard  against 
tbe  Superior  Court  in  and  for  the  County 
of  Santa  Clara.  Tranporary  restraining  or- 
der vacated,  and  petition  denied.  See,  also, 
5  C^.  App.  90,  89  Pae.  865. 

a  D.  Wright  and  B.  M.  Wright,  for  pe- 
titioner.  Will  M.  Beggs,  for  respondent 


HALL,  J.  This  it  a  petition  tor  a  writ  of 
prohlbltloD  to  prevent  the  superior  oonrt  of 
the  county  ot  Santa  Clara  from  trying  a 
case  ai^ealed  to  said  court  from  a  justice's 
court  of  said  coun^.  The  matter  is  sub- 
mitted to  this  court  upon  tbe  petition  and 
the  answer  thereto  filed  tespcHident  In  re- 
sponse to  the  ordw  to  show  causes 

The  eesnitla]  facts  of  tbe  case  are  as  fol- 
lows: On  the  2d  day  of  Novonber,  1902,  an 
action  was  oommeoced  btfore  a  justice  of 
tbe  peace  In  Santa  Clara  county  by  the  Un- 
ion Savings  Bank  of  San  Jose  ag^nst  Hen- 
ry Hubbard  by  tbe  filing  of  the  complaint  on 
said  day.  The  summons  was  not  served  <hi 
petitioner,  tbe  defoidant  in  that  action,  until 
December  14,  1906,  whidi  was  more  than 
three  years  after  tiw  commenoanait  of  the 
action.  Hie  summons  never  was  returned  to 
said  justice  court,  bat  on  the  10th  day  of 
April,  190e^  the  defendant  therein  8pe<aa]ly 
appeared  and  moved  for  a  dismissal  of  the 
action  under  section  681  of  the  Code  of  Civ- 
il Procedure  upon  the  ground  that  tiie  sum- 
mons had  not  been  served  and  return  made 
within  three  years  after  the  commencemMit 
of  the  action,  and  also  under  section  890  of 
the  Code  of  Civil  Procedure  upon  tbe  ground 
that  plaintiff  had  failed  to  prosecute  the  ac- 
tion to  judgment  with  reasonable  diligence. 
The  justice  of  the  peace  denied  tbe  motion, 
and  the  defendant  In  said  action  (petitioner 
herein),  without  waiving  the  question  of  ju- 
risdiction to  try  the  case,  but  expressly  re- 
serving such  objection,  answered  to  the  mer- 
its, and  upon  the  trial  judgment  went  against 
petitioner,  who  thereupon  appealed  from  said 
judgment  to  the  superior  court  of  the  county 
of  Santa  Clara.  Promptly  after  the  trans- 
mission of  the  case  to  the  superior  court  of 
said  county  petitioner  made  tbe  same  motion 
for  a  dismissal  of  the  action,  which  was  by 
tbe  said  court  denied,  and  said  court  now 
threatens  to  proceed  to  try  tiie  cause  on  Ita 
merits. 

It  is  not  contended  that  a  sufficient  show- 
ing was  not  made  In  answer  to  the  moUou 
so  far  as  said  motion  was  based  on  the  fail- 
ure to  prosecute  the  action  to  judgment  with 
reasonable  diligence,  as  required  by  section 
890  of  the  Code  of  Civil  Procedure,  or  that 
any  question  of  jurisdiction  can  arise  out 
of  the  action  of  the  court  In  that  regard. 
But  the  contention  that  the  court  is  without 
jurisdiction  to  proceed  to  try  the  cause  up- 
on Its  merits,  or  to  take  any  action  thweln 
other  than  to  dismiss  the  action.  Is  based  on 
the  fact  that  the  summons  was  neither  serv- 
ed nor  return  made  thereon  within  three 
years  after  the  commencement  of  tbe  no- 
tion.  Upon  the  admitted  facts  of  this  caae 
the  only  question,  therefore,  presented  for 
the  determination  of  this  court.  Is  whether  or 
not  section  681  of  tbe  Code  of  Civil  Proce- 
dure amines  to  actions  broo^t  In  justices* 
courts.  For,  if  the  justice  conrt  had  Jurla- 
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dlethm  to  try  and  detwmlne  an  action  ui>on 
itB  merits,  the  sui^erlor  court  would  likewise 
hare  onch  jurisdiction  on  appeal. 

The  qoestlMi  as  to  whether  or  not  the  pro- 
Tiaions  ot  secUon  SSI  of  the  Oode  of  OItU 
Procedure  api^  to  actions  brought  in  jos- 
tlcee'  courts  has  not  been  directly  determin- 
ed by  any  of  the  appellate  courts.  It  is  In- 
stated by  respondent  that  the  dismissal  of 
acttons  brouffbt  in  the  justice  court  is  goT- 
enied  the  provlslona  of  section  880  of  the 
Code  of  CiTll  Procedure,  and  that  section 
5S1  of  the  same  Code  has  no  application 
thereto.  While  it  Is  difficult  perhaps  to  as- 
sign  any  good  reason  why  the  lawmaking 
power  should  make  It  mandatory  on  the 
court  to  dismiss  an  action  brought  In  the  su- 
perior court  if  the  summons  be  not  served 
and  return  made  thereon  within  three  years 
after  the  commencement  of  the  action,  and 
make  no  such  provision  for  actions  brought 
In  a  justice  court,  we  are  constrained  after 
a  careful  examination  of  the  subject  to  so 
hold.  Section  890  of  the  Code  of  Civil  Proce- 
dure  Is  contained  in  title  11  of  said  Code, 
which  deals  with  the  proceedings  in  justice 
courts.  Section  681  of  the  same  Code  1b  con- 
tained In  another  part  of  the  Codes  relating 
to  actions  and  proceedings  In  courts  of  rec- 
ord. Both  sections  were  contained  in  the 
Codes  when  originally  adopted  March  11, 
1872,  and  were  taken  from  the  old  practice 
act,  in  wlilch  they  occupied  the  same  rela- 
tive positions  that  they  occupy  now  In  the 
Codes.  The  provision  requiring  the  dismissal 
of  an  action  for  failure  to  serve  the  sum- 
mons and  to  make  return  thereon  within 
three  years  after  the  commencement  of  the 
action  was  inserted  In  section  SSI  by  an 
amendment  thereto  in  1880  (St.  1880,  p.  39S, 
c.  259),  but  no  similar  amendment  was  then 
dt  ever  made  to  section  800. 

Although  the  precise  question  Involved  In 
this  case  has  never  before  been  decided  by 
an  appellate  court  of  this  state,  we  think 
that  the  rale  which  should  govern  has  been 
clearly  laid  down  in  two  cases.  Odd  Fel- 
iovrs'  Sav.  Bank  v.  Banton,  46  Cal.  604; 
Welmmer  v.  Sutherland,  74  Cal.  341,  15  Pac. 
819.  In  the  first  of  the  above  mentioned 
cases  the  question  arose  as  to  which  of  sev- 
eral sections  governed  as  to  the  recordation 
of  a  mortgage  of  real  estate.  It  was  there 
held  that  sections  1213,  1214  and  1215  of  the 
OItU  Code,  found  in  the  title  relating  to 
"transfers,"  by  virtue  of  section  2952  of  the 
CiTll  Code,  found  in  an  article  relating  to 
"Mortgages  of  real  property,"  governed,  as 
against  the  provisions  of  section  2937  of 
the  Civil  Oode  (as  It  then  existed  but  since 
repealed),  found  In  an  article  relating  to 
"mortgages  In  general."  The  court  followed 
the  rule  laid  down  In  the  Political  Code  for 
the  Interpretation  of  the  Codes,  that  as  be- 
tween conflicting  or  contravening  provisions 
of  the  Codes  the  provisions  of  any  title,  cbap- 
ttf.  ot  article  most  prevail  as  to  all  matters 
STlstaig  oat  of  tbe  nbject-matter  of  inch  ti- 


tle, chapter,  or  article.  PoL  Code,  {|  4481, 
4482,  4483.  The  second  case  above  cited  la 
even  more  in  point  than  the  first  case.  In 
this  case  (Welmmer  t.  Sutherland,  supra)  a 
justice  court,  assuming  to  act  under  sectlou 
478  of  the  Oode  of  Civil  Procedure,  had  va- 
cated and  set  aside  a  judgment,  and  the 
question  presented  for  decision  was  whether 
the  Justice  court  derived  any  authority  from 
section  473  of  the  Code  of  dvU  Procedure, 
or  was  confined  In  vacating  judgments  to 
the  authority  conferred  by  section  859  of  the 
Code  of  Civil  Pitocedure.  In  this  case,  as  In 
the  case  at  bar,  there  was  invoked,  on  behalf 
of  the  jurisdiction  of  the  Justice  court,  tbe 
provision  of  section  of  the  Code  of  ClvU 
Procedure  that  "Justices*  courts  being  courts 
of  peculiar  and  limited  Jurisdiction,  only 
those  provisions  of  this  Oode  which  are  In 
their  nature  applicable  to  the  organization, 
powers,  and  course  ot  proceedings  in  jus- 
tices* courts,  or  which  have  been  made  ap- 
plicable by  special  provisions  in  this  title, 
are  applicable  to  justices*  courts  and  tbe 
proceedings  therein."  The  court  said:  "The 
language  of  section  925  is  certainly  of  dif- 
ficult construction,  and  cases  might  well 
arise  where  It  would  be  extr^ely  doubtful 
whether  or  not  certain  acts  of  a  justices' 
court  were  justified  by  its  provisions.  It 
will  be  observed,  however,  that  the  section 
expressly  preserves  the  notion  of  the  'pecu- 
liar and  limited  Jurisdiction*  of  these  courts, 
and,  moreover,  that  Its  general  character  Is 
negative  rather  than  positive.  The  grant  is 
somewhat  in  the  shape  of  a  parenthesis  in 
a  clause  of  limitation.  If,  therefore,  that 
part  of  tbe  Code  which  expressly  deals  with 
proceedings  In  Justices'  courts  prescribes  the 
powers  of  those  courts  In  relation  to  a  gen- 
eral subject,  about  which  the  powers  of 
courts  of  record  are  expressly  pr^crlbed  in 
another  part,  then  we  think  that  the  powers 
of  the  justices'  courts  with  respect  to  that 
subject  are  to  be  looked  for  In  the  former 
and  not  in  the  latter  provision.  Now,  the 
power  in  question  here — 1,  e.,  the  power  to 
relieve  from  a  judgment  taken  through  sur- 
prise, excusable  neglect,  etc. — Is  expressly 
given  to  courts  of  record  by  section  473,  and 
Is  expressly  given  to  Justices*  courts  by  sec- 
tion 859.  Both  sections  relate  to  the  same 
general  subject.  But  while  section  478  gives 
this  power,  in  general  terms  and  in  all  cases, 
within  six  months  in  some  Instances,  and  In 
one  year  in  others,  after  Judgment,  section 
859  confines  the  power  in  Justices'  courts  to 
cases  of  a  'Judgment  by  default,'  and  limits 
the  time  to  ten  days  after  the  entry  of  tbe 
Judgment  We  think,  therefore,  that  the  lat- 
ter section  .is  determinative  of  the  question 
here  involved,  and  not  section  473."  A  com- 
parison of  sections  859  and  473,  construed  In 
the  case  Just  cited,  with  sections  890  and 
581,  involved  in  tbe  case  at  bar,  demon- 
strates the  controlling  effect  of  the  above 
cited  case  upon  this  esse.  Section  859  Is  In 
the  title  dealing  with  proceedings  in  Justices' 
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courtB  and  proTldes  for  the  vacating  by  Jus- 
tices' courts  of  jndgmeDts  mtered  in  aatd 
courts.  Section  47S  Is  In  that  part  of  the 
Code  ot  GiTll  Procedure  dealing  with  pro- 
ceedings In  superior  courts,  and  provides  In 
general  terms  for  the  Tacating  of  judgments 
under  certain  conditiona.  Section  880,  like 
section  859,  Is  in  the  title  dealing  with  pro- 
ceedings in  Justices*  courts,  and  provides  for 
the  dismissal  of  actions  in  said  courts.  Sec- 
tlDu  &81,  Illce  section  473,  is  Id  that  part  ot 
the  Code  of  Civil  Procedure  dealing  with 
proceedings  in  the  superior  courts,  and  pro- 
vides in  general  terms  for  the  dismissal  of 
actions  under  certain  conditions.  The  sug- 
gestion of  petitioner  that  the  dismissals  pro- 
vided for  by  section  800  are  without  "preju- 
dice to  a  new  action,"  and  that,  therefore, 
the  aubject-matter  of  section  890  Is  differ- 
ent from  the  subject-matter  of  section  581,  la 
without  force.  Dismissals  under  section  581 
are  also  without  prejudice  to  a  new  action, 
except  when  the  dismissal  is  in  effect  a  re- 
traxit Davenport  v.  Turpin.  43  Oal.  597; 
Parks  V.  Dunlap,  86  Oal.  189,  25  Pae.  916; 
Rosenthal  v.  McMann,  93  Cal.  506,  29  Pac. 
121;  Weetbay  v.  Gray.  116  Cal.  660,  48  Pac. 
SOO;  Hlbemia  S.  &  L.  Soc.  v.  Portener,  139 
Cal.  90,  72  Pac.  716.  For  the  reasons  above 
set  forth,  we  think  the  court  has  Jurisdic- 
tion to  proceed  with  the  trial  of  the  action  in 
question,  although  the  summons,  issued  out 
of  the  Justice  court,  was  not  served  and  re- 
turn made  thereon  within  three  years  after 
the  commencement  of  the  action. 

The  temporary  restraining  order  hereto- 
fore made  by  this  court  Is  vacated  and  dis- 
charged, and  the  petition  for  a  writ  of  pro- 
hibition Is  d«iied. 


We  concur: 
6AN,  J. 


COOPER,  P.  J.;  KBRRT- 


KBBGIN  v.  JOTGB.   (Civ.  385.) 
(Oonrt  of  Appeal,  Second  District,  GaUfbmia. 
Oct  9,  1908.) 

Lmn-ATioN  or  Aoriona  (I  ISO*)— Demubbeb 

Raising  Defense— Right  to  Dehub. 
Where  nothing  appears  on  the  face  of  the 
complaint  indicating  a  bar  by  llmitatioD,  a  de- 
murrer thereto  upon  that  gnmnd  will  not  He. 

lEd.  Note.— For  other  cases,  see  Limitation  <rf 
Actions,  Cent.  Dig.  |  671 ;  Dec.  Dig.  {  180.*] 

Appeal  from  Superior  Court,  Dos  Angeles 
County ;  George  H.  Button,  Judge. 

Action  by  W.  C.  Keegin,  surviving  part- 
ner, against  Thomas  F.  Joyce.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

Bernard  Potter,  for  appellant  J.  W.  Uc- 
Kinley,  for  respondent 

ALLE/X,  P.  J.  Appeal  by  defendant  upon 
the  judgment  roll.  The  complaint  averred 
?mployment  of  plaintiff  by  defendant  to  pros- 
ecute an  appeal  b^ore  the  Conunlmifmer  of 


the  Land  Office,  and,  if  necessary,  before  the 
Secretary  of  the  Interior,  through  which  to 
establish  defendant's  ownership  in  certain 
mining  properl? ;  that  by  the  terms  of  such 
employment  plaintiff  wag  to  accept,  if  un- 
successful, 1250,  but.  If  finally  successful,  de- 
fendant would  pay,  in  addition,  the  reason* 
able  value  of  such  services.  It  is  alleged 
that  by  a  final  decision  ot  the  Steretary  of 
the  Interior,  rendered  upon  a  petition  for 
review,  defradant's  ownHrship  was  establish- 
ed; that  $2,000  was  the  reasonable  value  of 
such  service,  and  the  same  remains  unpaid. 
Defendant  by  hia  answer  admits  the  employ- 
ment and  the  rradltlon  ot  the  services,  but 
claims  that  when  the  original  decision  of  the 
Secretary  of  the  Interior  was  rendered  against 
defendant  it  was  agreed  that  the  original  em- 
ployment was  at  an  end;  that  the  proceed- 
ings upon  review  were  inaugurated  and  pros- 
ecuted under  a  new  agre«nent,  by  whieb 
plaintiff  was  to  receive  an  Interest  in  tbe 
mining  property  to  the  extent  of  the  value 
of  a  reasonable  fee. 

The  court  found  against  defendant  and 
appellant  upon  the  issue  as  to  this  new  agree- 
ment and  found  the  agreement  to  have  been 
as  plaintiff  alleges.  The  objections  to  the 
complaint  raised  by  defendant  were  unten- 
able. A  cause  of  action  was  stated,  and 
nothing  appeared  upon  the  face  of  the  plead- 
ing indicating  the  bar  of  the  statute,  and  a 
demurrer  upon  that  ground  would  not,  there- 
fore, lie.  Kraner  v.  Halsey,  82  Cal.  209,  22 
Pac.  1137.  The  court,  in  addition,  found 
against  appellant  upon  tbe  Issue  raised  by 
tbe  plea  of  tbe  statute.  Tbe  Judgment  is  sup- 
ported by  the  findings.  The  findings,  as  a 
whole,  are  conclusive  as  to  appellant's  claim 
that  $250  was  to  constitute  tbe  full  consid- 
eration for  the  services,  and  under  all  of  the 
findings  the  Issue  as  to  the  tender  of  the 
deed  was  of  no  consequence  and  no  special 
finding  In  relation  thereto  was  required. 

We  find  no  error  in  the  record,  and  tbe 
Judgment  la  affirmed. 

We  concur:  SHAW,  J.;  TAOOABT,  J. 


STBTWART  v.  TORRANCE,  Judge.  (Civ,  57a> 
(Court  of  Appeal,  Second  District  California. 

Oct  12,  1908.) 

ExcBPTiONS,  Bill  or  (|  S3*)  —  OoHPKLLUta 
Settlbubnt— JUBISDICnON. 

A  divorce  suit  being  an  equity  suit  and  the 
Supreme  Coart  having,  under  Const,  art  6.  I 

4.  exclusive  appellate  jurisdiction  In  equity,  the 
appellate  court  will  not  compel  settlement  by 
the  trial  court  of  a  bill  ot  exceptions  refused 
as  not  presented  in  time,  thoagh  an  appeal  to 
the  appellate  court  la  under  conaidenition,  as 
the  appeal.  If  taken,  will  have  to  be  transferred 
to  the  Supreme  Court,  and  a  review  of  the  ques- 
tion whether  tbe  bill  was  presented  in  time 
would  be  an  invasion  of  the  province  of  tbe  Su- 
preme Court 

fEd.  Note.^For  other  cases,  see  EJxceptioBS. 
II  of,  Cent  Dig,  i  80 ;  Dea  Dig.  i  53.*| 
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Fetltioa  by  Gertrnde  EL  Stewart  for  man- 
damoB  to  B.  S.  Torrance,  Judge  of  tbe  Su- 
perior Court  In  and  for  tbe  County  of  San 
Diego.  Denied.  • 

h.  E.  Dadmon.  for  petitioner.  Wadbam  & 
Prltchard.  for  respondent 

PER  CURIAM.  Mandamna  to  compel  set- 
tlement of  a  bill  (tf  ezceiitlons.  Petitioner 
filed  an  action  fbr  a  divorce  in  tbe  superior 
court  for  San  Dl^  county,  against  Elmore 
Stewart,  vbo  anmrered  tbe  complaint,  and 
filed  a  cnia»eomplabit  for  divorce  against 
petitioner.  Respondent,  as  judge  of  said 
court,  tried  tte  cacse,  and  on  June  4,  1808, 
rendered  Judgment  In  favor  of  tbe  d^endant 
on  bis  craa»«omplalnt.  Notice  of  dedslon 
was  served  June  5,  IMffl,  and  on  June  18, 
1908,  petltlonw  gave  notice  of  ber  inten* 
Uon  to  move  for  a  new  trial.  An  order 
extending  time  was  made  by  respondent 
at  tbe  request  of  petitioner's  attorney  on 
June  15.  1808,  where  It  was  recited  tbat 
good  cause  bad  been  shown  to  tbe  court 
why  time  should  be  granted  to  plaintiff 
and  cross^efendant.  In  wbtdi  to  file  ber 
bill  of  exceptions  in  tbe  above-entitled  ac- 
tion, In  support  of  her  appeal  to  the  District 
Court  ot  Appeal  of  the  state  of  California, 
Second  district  end  ordered  "that  the  time 
*  *  *  in  which  to  prepare,  serve,  and  file 
ber  proposed  bill  of  exc^lons  In  tbe  above- 
entitled  action,  In  rapport  of  ber  appeal  to 
tbe  District  Court  of  Appeal  of  the  state  of 
California,  Second  district  be  and  the  same 
la  hereby  extended  up  to  and  Including  the 
20th  day  of  July,  1808."  ete.  On  tbe  date 
last  mentioned  petitioner  served  on  attorneys 
for  defendant  and  delivered  to  tbe  clerk  of 
tbe  court  for  reepcmdent  a  copy  of  her  pro- 
posed bill  of  exc^tlonB.  On  July  30.  1908. 
defmdant  served  .upon  petltl<mer's  attorn^ 
hiB  objections  and  amendments  to  the  pro- 
posed bill,  and  within  10  days  thereafter  the 
proposed  bill,  objections,  and  am^dmenta 
were  left  with  rei^ndent  as  Judge  of  said 
court,  and  by  said  Judge  regularly  aet  for 
bearing  on  September  16,  1908.  At  tbe  hear- 
ing defendant  objected  to  the  settlement  of 
said  bill,  on  the  ground  that  It  liad  not  been 
prepared,  served,  or  filed  within  the  time 
allowed  by  law.  wbldi  objection  was  sue- 
tained  by  respondent,  who  refused  to  settle 
Ibe  bill  for  that  reason.  On  petition  to  this 
court  an  altematlre  writ  was  issued,  and  a 
return  tliereto  made  to  this  court  The  mat- 
ter was  presented  orally  by  attorneys  for 
the  respective  parties,  and  beard  upon  its 
merits,  and  now  only  awaits  the  filing  of 
briefs  to  be  regularly  submitted.  We  are  of 
opinion,  upon  an  examination  of  tbe  record, 
that  tbe  writ  was  inkdvertoitly  Issued,  and 
that  this  court  is  without  Jurlsdictiott  to  de- 


termine the  matters  presented  the  appllcar 
tlon. 

By  tbe  provisions  of  section  4,  art  6,  of 
tbe  GonstltntltHi,  which  defines  tbe  powers  ot 
tbe  Supreme  qnd  Apellate  courts,  the  Su- 
preme Court  has  appellate  Jurisdiction  in  all 
cases  in  equity,  except  such  as  arise  in  Jus- 
tices' courts.  This  includes  actions  tn  di< 
vorce,  as  ihey  are  proceedings  in  equity. 
Sharon  v.  Sharon,  67  Cal.  18S.  7  Fftc.  4S6, 
685,  8  Fac.  708;  Barron  v.  Harron,  123 
Cal.  608,  56  Pac.  334.  Tbe  petlUon  and  tbe 
order  extending  time,  upon  which  petitioner 
bases  her  right  to  have  ber  bill  of  exc^lons 
settled,  both  redto  tbat  an  appeal  to  this 
court  was  under  consideration.  While  tbe 
power  ot  transfer  given  to  this  court  In  re- 
lation to  cases  wbldi  should  .have  bem  ap- 
pealed  to  the  Supreme  Cdurt  authorizes  us 
to  certify  the  record  In  a  divorce  case  to  the 
Supreme  Court  no  other  antiiority  is  con- 
ferred upon  this  court  to  do  anything  else 
In  connection  witb  such  a  case.  The  writ 
of  mandamus  has  two  uses;  one  to  acquire 
original  jurisdiction,  and  the  other  as  an  aid 
in  the  exercise  ot  appellate  Jurisdiction. 
Marbury  v.  Madison,  1  Crancb,  137-180,  2 
L.  Ed.  60;  Hyatt  v.  AUen,  64  CaL  363.  Ito 
use  as  here  bivoked  is  of  tbe  latter  class, 
and  tbe  power  of  tbe  appellate  court  Is  asked 
to  be  exercised  for  the  purjioBe  ot  compelling 
the  settlement  of  a  bill  of  exceptions,  on  tbe 
ground  tbat  It  may  ultimately  be  used  as  a 
basis  for  presenting  the  merits  'Of  a  case 
upon  an  appeal  to  the  Supreme  Court  Doug- 
las V.  Southern  Pac.  Co.,  161  Cal.  242,  246. 
90  Pac.  538.  To  grant  tbe  petition,  or  to  as- 
sume to  determine  the  rl^te  of  tbe  parties 
before  tbe  court,  would  be.  In  effect  to  re- 
view the  action  of  the  trial  Judge  for  the 
purpose  of  determining  whether  or  not  he 
correctly  construed  the  order  extending  time 
to  prepare  and  serve  the  bill.  The  prepara- 
tion of  tbe  record  and  the  settlement  bills 
of  exception  are  primarily  for  the  trial  court, 
and  subject  to  review  only  by  the  court  to 
which  an  appeal  lies.  The  objection  that  the 
bill  was  not  presented  in  time  often  depends 
upon  a  question  of  fact  in  whidi  event  tbe 
finding  of  the  trial  court  like  other  findings 
of  fact  presente  a  qnestlon  for  review  on 
tbe  ai^al,  and  not  for  collateral  considera- 
tion. Moultrie  V.  Tarplo,  147  Cal.  376,  81 
Pac.  1112 ;  Dembam  v.  Bagley,  151  Cal.  216, 
90  Fac.  543.  For  this  court  to  Issue  a  writ 
having  for  Its  object  tbe  compulsory  making 
up  of  a  record  by  a  superior  judge  on  an  ap- 
peal to  the  Supreme  Court  would  be  to  re- 
view a  matter  not  within  our  Jurisdiction, 
and  to  Invade  tbe  province  of  tbe  Supreme 
Court 

For  this  reason  It  is  ordered  tbat  tbe  al- 
ternative writ  be  dismissed,  and  tbe  petition 
denied. 
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MOORB  T.  ORR  et  al.    (No.  1,776.) 
(Suprana  Court  of  Nevada.    Not.  80,  1908.) 

1.  pBOHiBmoN  (8  10*)— Judicial  Pbooekd- 

INGS— GBIUINAI.  GaBEB. 

If  the  district  court  did  not  bare  the  pow- 
er to  proceed  originally  by  indictment  In  a  crim- 
inal caae,  prohibition  is  the  proper  remedy  to 
prevent  It  from  taking  juriadiction. 

[Ed.  Note.—For  other  cases,  see  Prohibition, 
Cent.  Dig.  S  4S;  Dec  Dig.  {  10."] 

2.  Chimimai.  Law  (S  86*)— Jurisdiction  of 
Courts  —  Obiqinal  JuBisDionON  or  Dis- 

TBICT  COUBT. 

Const,  art  6.  S  1;  vesta  the  Judida]  power 
in  a  Supreme  Court,  district  eonrU,  and  justioea' 
courts.  Section  6  gives  the  district  courts  orig- 
inal Jurisdiction  in  all  criminal  cases,  not  otn- 
erwise  provided  for  by  law,  and  gives  them  ap- 
pellate Jurisdiction  in  cases  arising  In  justices' 
conrts,  etc.  Section  8  authoriies  the  creation 
of  justices'  eonrta  by  the  Leglslataxb  and  pro- 
vides that  snch  courts  shall  have  mch  criminal 
jurisdiction  ea  may  be  prescribed  by  law.  Act 
Jan.  26,  1865  (Acts  1864-65,  p.  110,  c.  19; 
Comp.  Laws.  |  2531),  gives  Justices'  courts  Ju- 
risdiction ox  all  misdemeanors  punishable  by 
fine  not  exceeding  fSOO,  or  Imprisonment  not  ex- 
ceeding six  months,  or  both.  Relator  was  In- 
dicted and  tried  in  a  justice's  court  for  a  mis- 
demeanor punishable  by  fine  not  exceeding  $200, 
or  imprisonment  not  exceeding  three  months,  or 
both,  and  brings  prohibition  to  prev«it  the  dis- 
trict court  from  takinv  original  Jurisdiction  of 
the  offense,  claiming  that  it  has  onlv  appellate 
jurisdiction.  Held,  that  nnder  section  o,  giv- 
ing the  district  court  Jurisdiction  In  all  crim- 
inal cases  not  otherwise  provided  for  by  law, 
where  the  Ijegislatnre  gave  Justices*  courts  Ju- 
risdiction of  misdemeanors  of  the  class  men- 
tioned, the  district  court  was  deprived  of  orig- 
inal jurisdiction  in  such  cases,  and  had  only  ap- 
pellate Jurisdiction^  so  that  it  could  not  try 
such  a  case  by  indictment  after  trial  in  a  Jus- 
tice's court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  125;  Dea  Dig.  {  86.*) 

Problbltloii  by  Dudd  Moore  against  John 
S.  Orr  and  another,  judges  of  the  Second 
Judicial  district  court  of  the  state  of  Nevada, 
and  the  District  Conrt,  to  prevent  respond- 
ents from  taking  original  jurisdiction  of  a 
case.    Writ  awarded. 

M.  B.  Moore  and  W.  D.  Jones,  for  relator. 
T.  F.  Moran,  Diat.  Atty,,  Albert  D.  Ayers, 
Asst  Diet  Att7*>  and  Summerfleld  &  Curler, 
for  respondaiti. 

NORCROSS,  J.  Tbfa  Is  an  original  pro- 
ceeding In  prohibition.  Petitioner  was  In- 
dicted by  the  grand  Jury  of  Washoe  county 
for  the  crime  of  keeping  a  disorderly  house 
In  the  city  of  Reno,  contrary  to  the  provi- 
sions of  section  4920  of  the  Compiled  Laws, 
ma'klng  such  offense  a  misdemeanor  punish- 
able by  a  fine  of  not  exceeding  $200  or  Im- 
prisonment in  the  county  Jail  not  exceeding 
three  months,  or  by  both  such  fine  and  Im- 
prisonment. The  petitioner  contends  that 
the  Jastlce  conrt  has  exclusive  original  juris- 
diction of  the  offense  charged  In  the  Indict- 
ment, and  that  the  district  court  has  only 
appellate  jnrlsdiction  In  t!he  premises.  It 
appears  from  the  petition  that  a  demnrrer 


to  the  jurisdiction  of  the  district  conrt  was 
regularly  Interposed,  and  was  overruled,  and 
that  the  recqimndent  court  will  proceed  to 
the  trial  of  the  petitioner  upon  the  Indlct- 
m^t  unless  restrained  by  this  court.  If, 
BB  contended,  the  trial  court  is  wltbont  juris- 
diction to  proceed  originally  by  Indictment 
against  the  petitioner  for  the  offense  chained, 
prohibition  Is  an  appropriate  remedy.  Bell 
V.  District  Court,  28  Nev.  280,  81  Pac.  875, 
1  L^  R.  A.  (N.  S.)  84S.  US  Am.  St  Rep.  854 ; 
Green  v.  Superior  Court,  78  Cal.  556,  21  Pac. 
807,  641 ;  Qafford  v.  Bush,  60  CaL  149.  By 
section  1  of  article  6  of  the  Constitution  of 
Uils  state  it  is  provided:  '"Hie  judl<ial 
power  of  this  state  shall  be  vested  In  a  Su- 
preme Court,  district  courts  and  In  Justices 
of  the  peace.  The  Legislature  may  also  es- 
tablish courts,  for  municipal  purposes  only. 
In  Incorporated  cities  and  towns."  By  sec- 
tion 6  of  the  same  article  It  is  provided: 
"The  district  courts  In  the  several  judicial 
districts  of  this  state  shall  have  original  Ju- 
risdiction *  *  *  In  all  criminal  cases  not 
otherwise  provided  for  by  law.  They  sball, 
also,  have  final  appellate  Jurisdiction  In  cases 
arising  In  Justices'  courts  and  sudi  other  in- 
ferior tribunals  as  may  be  established  by 
law.    •    •  By  section  8  of  the  same 

article  it  is  provided:  "The  Legislature  shall 
determine  the  number  of  Justices  of  the  peace 
to  be  elected  in  each  city  and  township  of 
the  state,  and  shall  fix,  by  law,  their  pow- 
ers, duties  and  responsibilities;  provided, 
that  such  Justices'  courts  shall  not  hare  ju- 
risdiction of  the  following  cases:  •  •  • 
Of  cases  that  shall  In  any  manner  confilct 
with  the  jurisdiction  of  the  several  courts 
of  record  in  thla  state;  and,  provided  fur- 
ther, that  JnstlceB'  courts  shall  have  such 
criminal  jurisdiction  as  may  be  prescribed  by 
law;  and  the  Legislature  may  confer  upon 
aald  courts  jurisdiction,  concurrent  with  the 
district  courts,  of  actions  to  enforce  mechan- 
ics' liens,  wherein  the  amount  (exclusive  of 
interest)  does  not  exceed  three  hundred  dol- 
lars; and  also  acttons  for  the  possession  of 
lands  and  tenements,  where  the  relation  of 
landlord  and  tenant  exists,  or  when  Bucb 
possession  has  been  unlawfully  or  fraudu- 
lently obtained  or  withheld.  The  L^lslatmre 
shall  also  pr^crlbe  law  the  manner  and 
determine  the  cases  in  which  appeals  may  be 
taken  from  jratlces*  and  other  courts.  The 
Supreme  Court,  the  district  court,  and  such 
other  courts  as  the  Legislature  shall  desig- 
nate, shall  be  courts  of  record."  It  will  be 
noted  from  the  last  section  quoted  that  by  the 
Constitution  such  criminal  Jurisdiction  Is 
conferred  upon  the  justices*  courts  "as  may 
be  prescribed  by  law.'*  The  Constitution  of 
this  state  went  Into  effect  by  proclamatton 
of  the  President,  October  81.  1864.  By  act 
of  the  Legislature  entitled  "An  act  concern- 
ing the  courts  of  justice  of  this  state,  and 
judicial  officers,**  approved  January  26,  1865> 


*For  other  cases  see  same  topic  and  seoUon  NHUBER  In  Deo.  *  Am.  Diss.  UOT  to  date,  A  Beportw  Indexes 


Digilijed  by 


Google 


Nor^  UOOBB 

<I«m  iSM-^  p.  110.  c.  19).  It  to  proTlded 
in  wcAlra  81  (Comp.  Lam,  I  a>  fal- 
lows: ** Justices'  courts  sball  also  bare  Jnrls- 
^ctt(ai  of  th«  following  public  offenses,  com' 
mltted  within  the  respectlTo  counties  In 
wblcb  BwA  courts  are  establlsbed:  First* 
petit  larcoiy;  second,  assanlt  and  battery* 
not  diarged  to  baVe  been  committed  upon  a 
public  officer  In  tbe  dlscbarse  of  bis  duties, 
or  wttb  Intent  to  Ull ;  tblrd,  breacbes  of  13n 
peace,  riots,  affraya,  committing  a  wlllfiul  In- 
jury to  pK^)erty,  and  an  misdemeanors  pnn- 
Isbable  1^  fine  not  exceeding  five  hundred 
d(dlars,  or  Imprisonment  not  exceeding  six 
montbs,  or  by  both  sndi  fine  and  Imprlatm- 
ment.*'  The  offense  charged  In  the  indlct- 
maxt  Is  a  misdemeanor,  and  tbe  penalty  Im- 
posed brings  it  within  tiie  original  Jurisdic- 
tion of  tbe  Justice's  court  While  it  is  con- 
ceded 1^  counsel  for  respcmdoit  that  the 
offense  charged  Is  irltliln  tbe  Jurisdiction  of 
tbe  Justice's  court,  it  Is  contended  £hat  such 
Jurisdlctiffli  Is  only  concnrroit  vitii  that  of 
tbe  district  court  and  that  there  Is  no  con- 
stltntimud  inhibition  against  the  district 
coort  proceeding  in  ttae  first  instance  against 
fba  petitioner  by  Indictment  By  the  provl- 
sions  ot  tbe  Ckmstltutlon,  the  ratglnal  Juris- 
diction of  the  district  courts  in  criminal 
cases  compreheDds  all  sncta  cases  as  are  ""not 
otii«irise  provided  for  by  law."  Wben  the 
Legislature  xnescribed  1^  statute  that  the 
Justice^  courts  Should  have  a  certain  crim- 
inal jurMictl<m,  did  it  create  a  Jurisdiction 
in  those  courts  within  the  meaning  expressed 
1^  the  words,  'V>(berwlse  provided  for  by 
law,"  as  used  In  the  constitutional  prorlslon 
defining  the  Jurisdiction  of  ttie  district 
courts?  If  It  did  so,  thai  muiQestlonably  the 
respondent  court  Is  without  Jurisdiction  to 
proceed  against  petitioner  under  the  indict- 
ment While  the  L^Slature  has  enacted 
statutes  broad  enough  In  their  proTisitms  to 
antluatae  the  district  courts  to  proceed  by 
dlctment  hi  any  criminal  case,  nerertheless 
it  is  conceded  tbat  ttie  Legislature  has  no 
power  to  enlarge  tbe  Jurisdiction  of  any 
court  beyond  tbat  expressed  in  the  Constito* 
tion.  Unless  it  was  tbe  Intention  of  the 
framers  of  the  Constitution  that  the  criminal 
Jurisdiction  of  Justices'  courts  sbonid  be  con- 
current with  tiiat  of  the  district  courts,  If 
not  expressly  provided  by  statute  to  the  con- 
trary, tbe  provisions  of  the  statute,  which 
of  themselves  may  be  susceptible  of  sucb 
construction,  cannot  alone  confer  such  Juris- 
diction. 

A  similar  question  to  that  here  Involved 
came  before  the  Supreme  Court  of  Califor- 
nia in  the  case  of  Bx  parte  Wtalllngford,  60 
Cal.  103.  Wallingford  was  Indicted  by  the 
superior  court  for  the  crime  of  petit  larceny, 
a  misdemeanor  within  the  Jurisdiction  of  the 
Justice's  court  of  that  state.  The  court  In 
that  case  by  Boss,  J.,  said :  "The  provialons 
of  law,  constitutional  as  well  as  statutory, 
to  be  couBldered  in  this  case,  are  very  dif- 
ferent from  those  considered  In  Ex  parte 
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McCarthy,  68  Cal.  412,  which  ease  aroK, 
prior  to  the  adoption  of  the  Constitution 
of  1879.  The  question  is:  Has  tbe  sur 
perior  court  Jurisdiction  of  the  crime  of  petit 
larcraiy?  The  Jurisdiction  of  tbat  court  is 
fixed  by  the  Constitution  itself.  Section  6, 
art  6.  With  respect  to  criminal  matters,  It 
is  given  Jurisdiction  of  'ail  criminal  cases 
amounting  to  f  elraiy,  and  cases  of  misdenwan- 
or,  not  ottorwlse  provided  tor.'  Of  course, 
the  Legislature  cannot'  take  bom  the  Juris- 
diction conterred  by  die  Constitution  oa  the 
superior  court  exc^t  as  upressly  permitted 
by  tiie  OiHistttution  itsdf.  With  reqwct  to 
misdemeanors,  however,  the  Constitution  au- 
thorizes the  Legislature  to  take  from  that 
Jurisdiction,  for,  as  already  observedt  it  gives 
to  the  superior  court  Jurisdiction  in  'cases 
ot  misdemeanor  not  otherwise  provided  for,' 
and  follows  tbat  iwovlsicni  with  another-^ec- 
tUm  11  of  article  6— giving  the  Legislature 
power  to  establlSb  Justices'  courts  and  to  'fix 
by  law  the  powers,  duties  and  responsibilities' 
thereof,  provided  such  jfowen  shall  not  in 
any  case  trench  upon  the  Jurisdiction  of  the 
sevwal  courts  of  record,  exc^t  tbat  said 
Justices  shall  have  concurrent  Jurisdiction 
with  the  vapvstot  courts  in  certain  cases  of 
fwdble  entry  and  detainer,  and  in  certain 
eases  to  enforce  and  foredose  liens  oa  per- 
Mmal  proi>erty.  It  is  thus  seen  that  by  the 
express  terms  of  tbe  Constitution,  tbe  Legis- 
lature is  empowered  to  establish  Justices' 
courts^  and  to  confer  upon  them  such  powers 
as  it  sbail  seem  proper,  provided  sudi  powers 
shall  not  In  any  case  trendi  upon  the  Juris* 
diction  of  the  several  courts  of  record  with 
the  exertions  already  noted.  The  limitation 
as  to  trenching  tipon  the  Jurisdiction  of  tiie 
several  courts  <jt  record  obviously  refers  to 
the  Jurisdiction  conferred  upon  those  courts 
by  the  Constitution  itsSlf.  •  •  •  But 
while  the  Ccmstituticm  also  confers  on  the  su- 
perior court  Jurisdiction  in  cases  of  ml8de< 
meanors,  it  is  of  misdemeanors  that  are  not 
otherwise  provided  for.  When  the  Leglala- 
tare,  pursuant  to  the  power  conferred  by  sec- 
tion 11  of  article  6,  to  otherwise  provide 
for*  certain  or  all  misdemeanors,  does  other- 
wise provide  for  certain  of  them,  and  confers 
upon  the  Justice's  court  Jurisdiction  In  cer- 
tain cases  of  misdemeanor,  the  Jurisdiction 
so  conferred  becomes  exclusive,  for  they  then 
become  cases  of  misdemeanor  'otherwise  pro- 
vided for,'  over  which,  according  to  the  ex- 
press language  of  the  OonsUtutiou,  the  su- 
perior court  has  no  Jurisdiction.  This  being, 
as  we  (wnceive,  the  true  interpretation  of  tbe 
provisions  of  the  Constitution  bearing  on  the 
subject  It  results  that  the  superior  court  has 
lost  Jurisdiction  of  the  crime  of  petit  lar- 
ceny, since  tbe  Legislature  has  by  section  115 
of  Uie  Code  of  Procedure  (Newmark's  Ed.)  con- 
ferred on  tiie  Justice's  court  Jurisdiction  of 
that  together  with  other  misdemeanors."  To 
the  same  effect  Is  the  case  of  Gafford  v. 
Bush,  Judge,  etc.,  60  Cal.  140.  Tbe  case  of 
Oreen  t.  Superior  Court  78  Cal.  6S6,  21  Pac. 
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307,  541,  was  one  for  mlsdemeanw  cogniz- 
able by  the  police  court  of  the  city  and  coun- 
ty of  San  Francisco,  a  court  "created  by  the 
Legislature  under  the  authority  of  the  Con- 
stitution," but  not  expressly  created  1^  that 
instrument  In  this  case  the  court  said:  "It 
sMffls  to  DS,  therefore,  that  the  only  question 
that  can  arise  here  is  whether  the  Jurisdiction 
conferred  upon  the  police  courts  In  this  class 
of  cases  is  acluslre  ^  ooncurmt  with  that 
of  the  superior  conrtp.  The  evident  object 
and  puri>08e  of  the  CcmstltutlcHt  in  iworldlng 
for  the  JurlsdlctI<Hi  of  superior  courts  In  cases 
of  misdemeanor  the  lower  grades  was  to 
leave  It  to  the  L^^latnre  to  provide  Inferior 
courts  In  cities  and  towns,  with  jurisdiction  to 
try  the  same,  and  tiiat  such  Jurisdiction  should 
vest  In  the  superior  courts  only  imtil  such  In- 
ferlw  conzts  should  be  provided  fOr.  Xlie  lan- 
guage of  the  Gonstitntltm  can  bear  no  other 
construction.  It  vests  this  Jurisdiction  in  the 
superior  court,-  If  not  otherwise  provided  for. 
Just  80  SOCHI  as  the  Jurisdiction  is  otherwise 
provided  for  the  authority  of  the  8iq;>erlor 
court  to  act  ceases.  This  has  been  b61d  In  the 
case  of  the  Justices'  courts."  To  the  same  ef- 
fect are  the  cases  <tf  People  Josdyn,  80  Cal. 
545,  22  Pac.  217 ;  People  T.  Lawrence,  82  Cal. 
182,  22  Pac.  1120;  Ex  parte  Neustadt,  82  Cal. 
278,  28  Pac.  124;  People  t.  Hamburg,  84  Cal. 
471,  24  Pac.  298.  The  Supreme  Court  of  Uon- 
tana  (State  t.  Myers,  11  Mont  365,  28  Foe. 
650),  considering  a  similar  question  under  the 
constitutional  provisions  of  that  state,  say: 
"The  district  court  baa  not  (H-lglnal  Jurisdic- 
tion over  all  cases  of  misdemeanor.  It  has 
original  JurisdlctlMi  over  cases  of  misdemean- 
or of  a  certain  class.  That  class  Is  described 
tn  the  Constitution  as  'all  cases  of  mlsdonean- 
or  not  otherwise  provided  for.'  The  misde- 
meanor in  question  In  this  case  was  that  of 
assault  and  battery.  Is  Jurisdiction  of  that 
misdemeanor  provided  for  otherwise  than  in 
the  district  court?  The  Justice's  court  shall 
have  Jurisdiction  'In  criminal  matters,  not  of 
the  grade  of  felony,  as  may  be  provided  by 
law.'  Assault  and  battery  Is  not  *of  the  grade 
of  felony.'  •  *  •  Is  its  Jurisdiction  'pro- 
vided by  law'  to  be  in  the  Justice's  court? 
By  virtue  of  article  20;  Sdiedule,  S  1,  the  Con- 
stitution adopted  as  a  law  of  the  state  sec- 
tion 6  of  the  criminal  practice  act  That  sec- 
tion became  a  law  of  the  state  contemporane- 
ously with  the  Constitution.  It  Is  congenital 
with  It  That  Is  to  say,  It  became  a  law  so 
far  as  It  was  not  Inconsistent  with  the  Con- 
stitution. A  portion  of  that  section  is:  'Jus- 
tices ot  the  -pe&ce  shall  have  jurisdiction  of 
all  misdemeanors  committed  In  the  county  In 
which  they  shall  be  qualified  to  act  when  the 
punishment  therefor  does  not  exceed  a  flue  of 
one  hundred  dollars,  or  Imprisonment  for 
three  months  In  the  county  Jail,  or  both  such 
fine  and  Imprisonment'  This  paragraph  Juflt 
cited  is  not  Inconsistent  with  the  Constitu- 
tion, and  therefore  became,  and,  as  It  has  not 
been  repealed  or  altered.  Is,  the  law.  As- 
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sault  and  battery  Is  sudi  a  mtademeanor  as 
described  in  tliat  paragraph.  *  *  *  It  is 
thwefore  *provlded  by  law*  •  •  •  that 
Justices'  courts  shall  have  Jurlsdictlou  of  the 
offense  of  assault  and  battray.  The  Jurisdic- 
tion of  the  offense  of  assanlt  and  battery  is 
therefore  'otherwise  provided  for,*  •  *  • 
and  consequently  the  district  court  has  not 
original  Jnrlsdictlfm  of  that  off^ise.  Now  we 
encounter  the  argument  made  by  the  state's 
counsel.  The  first  paragraph  of  section  6  of 
the  criminal  practice  act  is:  The  district 
courts  shall  have  eradusive  Jurisdiction,  in 
all  cases  of  felony,  and  of  all  off^ises  not 
cognizable  in  the  probate  conrts,  or  courts 
of  justices  of  the  peace,  and  Jurisdiction  con- 
current with  said  courts  of  all  other  offenses.' 
The  words  last  used,  'all  other  offensei^* 
would  Include,  of  course,  assault  and  battwy- 
It  is  contended  1^  tiie  state's  counsel  that 
this  paragraph  of  section  6  was  adiqited  by 
tiie  ConstitnUcm  as  tlie  law  of  the  state,  and 
that  therefore,  the  district  court  has  concur^ 
rent  original  ijurisdlctlon  with  the  Justice's 
court  of  the  misdemeanor  of  assault  and  bat- 
tery. But  that  paragraph  was  not  adopted 
if  it  la  inconsistent  with  the  Ccmstitntitm. 
It  Lb  Inconsistent  with  the  Constitution,  in 
this :  The  C<msUtution  says  that  the  district 
court  shall  have  ori^nal  Jifrisdiction  *ln  all 
cases  of  misdaneanor  not  otherwise  provided 
for.*  This  is  equivalent  to  declaring  that  the 
district  court  shall  have  Jurisdiction  only  in 
those  cases  of  misdemeanw  *not  otherwise 
provided  for,'  for  the  reason  that  the  district 
court  obtains  its  life  and  Jurisdiction  only 
from  the  Constitution,  and  takes  only  that 
which  tiie  Constitution  gives  It  1^  express 
words  or  necessary  implication.  Therefore  it 
Is  declared  by  the  Constitution  that  the  dis- 
trict court  has  Jurisdiction  only  of  misdemean- 
ors *not  otherwise  provided  for.'  Now,  Juris- 
diction of  tiie  misdemeanor  of  assault  and  bat- 
tery is  'otherwise  provided  for.*  *  *  *  Its 
jurisdiction  In  the  Justice's  court  Is  *provtded 
by  law.'  •  •  •  Therefore  the  first  para- 
graph of  section  6  of  the  criminal  practice 
act  was  not  adopted  by  the  Constitution  for 
the  following  reason:  For  said  paragraph  of 
section  6  to  give  to  the  district  court  ccmcur- 
rent  jurisdiction  with  the  Justice's  court  of 
the  misdemeanor  of  assault  and  battery 
would  be  Inconslstait  with  the  provisions  of 
the  Constitution,  for  the  reason  that  that 
instrument  declares  that  the  district  court 
shall  have  Jurisdiction  only  of  a  certain  class 
of  misdemeanors,  viz.,  those  'not  otherwise 
provided  for.*  It  further  declares  that  juris- 
diction of  assault  and  battery  shall  be  In  the 
justice's  court  If  such  Jurisdiction  be  'pro- 
vided by  law,'  and,  furthermore,  the  Consti- 
tution adopts  •  *  •  a  law  •  •  •  which 
provides  •  *  *  that  the  Jurisdiction  of  as- 
sault and  battery  Bhall  be  lu  the  Justice's 
court  Snch  are  our  views  of  the  constnie- 
tlon  of  the  Constitution.  We  observe  that 
they  are  In  accord  with  the  decisions  of  the 


Digilized  by 


Supreme  Coart  of  Gallfomla.  •  •  *  The 
conduston  that  we  have  reached  aeema  to  as 
as  simple  and  Inevitable  as  a  mathematical 
demonstration."  Considering  the  effect  ctf 
tain  statutory  proTleionB,  the  Supreme  Oonrt 
of  nunols  In  Tergwm  t.  PeoiAe.  90  in.  SIO, 
said:  **We  r^rd  it  a  plain  proposition  that, 
when  original  Jurisdiction  was  conferred  on 
Justices  of  the  peace  in  cases  of  assault  and 
battery  by  secUon  881  (Rot.  St  1874,  p.  400). 
the  «iactment  of  section  S92  of  the  same 
chapter,  conferrhig  criminal  Jorlsdlction  of 
all  criminal  otfensea  on  the  circuit  court,  con- 
taining these  words,  'except  as  otherwise  pro- 
Tided  by  law,*  was  an  explicit  dedaration 
that  jurisdiction  had  been  conferred  upon 
Justices  of  the  peace  In  cases  of  assault  and 
battery,  and  that  each  Jurisdiction  was  ex- 
cepted from  the  drcnlt  courts  of  the  state." 
OQpneel  for  respondent  cont^ds  that  the 
case  of  Bx  parte  McCarthy,  53  Cal.  412,  Is  a 
case  which  presents  constitutional  and  stat- 
utory features  more  nearly  like  those  which 
exist  In  this  state  than  the  other  California 
cases  which  were  rendered  under  the  pro- 
visions of  the  Constitution  of  1879  of  that 
state.  We  are  unable  to  see  the  force  of  this 
contention.  The  question  involred  In  this 
case  is  the  effect  of  the  expression,  "not  oth- 
erwise provided  for  by  law,"  contained  In  the 
section  of  our  Constitution  defining  the  Juris- 
diction of  our  district  courts.  No  similar  ex- 
pression appeared  in  the  Constitution  of 
California  at  the  time  the  McCarthy  Case 
was  rendered,  while  a  similar  expression 
does  appear  In  the  later  Constitution  of  Cali- 
fornia in  force  at  the  time  the  other  cases 
cited  were  decided.  The  distinction  in  the 
constitutional  provisions  is  pointed  out  in 
the  Wallingford  Case,  supra. 

Reliance  Is  placed  by  counsel  for  respond- 
eit  upon  the  following  rule  stated  In  12  Cyc 
109,  under  the  title,  "Statutes  Conferring 
Concurrent  Jurisdiction":  "Where  a  court 
has  Jurisdiction  of  a  crime,  a  statute  simply 
conferring  the  some  Jurisdiction  on  another 
court  does  not  deprive  the  former  of  Its  Ju- 
risdiction, In  the  absence  of  an  express  pro- 
vision or  clear  implication  to  that  effect,  but 
merely  confers  concurrent  Jurisdiction.  A 
statute  conferring  upon  a  Justice  of  the  peace 
Jurisdiction  to  try  a  crime  which  Is  indictable 
iu  the  superior  court  does  not  by  implication 
oust  the  superior  court  of  Jurisdiction."  We 
bave  examined  all  the  authorities  cited  In. 
support  of  the  text,  and,  while  they  sup- 
port the  above  rule,  they  are  not  cases  like 
the  one  at  bar,  nor  those  heretofore  referred 
to,  excepting  the  case  of  Ex  parte  McCarthy, 
which  is  cited  as  illustrative  of  the  rule.  If 
our  constitutional  provision  was  simply  to 
the  etCect  "district  courts  shall  have  original 
Jurisdiction  In  all  criminal  cases,"  then  It 
mi^t  be  said  that  conferring  certain  Juris- 
diction upon  the  Justices  court  would  not 
oast  the  district  courts  of  JnrlBdiction.  The 
provision,  however,  adds  the  words,  "not  oth- 
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erwise  provided  for  by  law."  When,  In  pur^ 
numce  ot  a  speclflc  provteion  of  the  C(»uititii- 
tion  providing  therefor,  Jurisdiotioi  over  cer- 
tain criminal  cases  is  oonfnred  iQKHi  Jus- 
tices' courts,  they  become  caaes  "otberwlM 
provided  for  by  law,"  and  are  by  the  plain 
language  ot  the  Constitution  excepted  from 
the  Jorisdlctlim  ot  dtlstrlct  courts.  Tills  case 
rath»  falls  within  the  principle  noted  with- 
in the  text  as  an  exertion  to  the  rule  above 
quoted,  or  rather  the  rule  governing  unda  a 
certain  situation.  "But  wb^,  from  the  terms 
of  the  statute  conferring  Jurisdiction,  it  la 
apparent  that  the  legislature  intended  tlie 
Jurisdiction  thus  conferred  to  be  excIuslTe, 
the  first  court  Is  deprived  of  ita  Jurisdiction." 
Cyc,  supra.  The  Jurisdictional  questlmi  in 
this  cose  18  controlled  by  the  Constitution 
rather  than  by  legislative  enactment,  but  this 
only  emphasizes  the  force  of  the  rule. 

Our  attention  is  directed  to  the  following 
expression  found  In  the  Constitutional  De- 
bates made  by  Delegate  C.  M.  Brosnan,  aftp 
erwards  one  of  the  first  Justices  of  this  court: 
"In  criminal  cas^  as  I  said  before,  there 
la  In  my  Judgment  no  necessity  for  any  fur- 
ther provision,  because  there  Is  no  limitation 
of  the  district  counts  whatever  upon  that 
subject  There  is  nothing  to  take  away  the 
Jurisdiction  of  any  specific  criminal  case 
from  them,  but  the  whole  body  of  the  crhn- 
Inal  law  Is  within  their  grasp.  We  havb 
merely  provided  that  Justices  of  the  peacb 
may  have  concurrent  Jurisdiction  with  the 
district  courts  conferred  upon  them  by  law, 
In  certain  criminal  cases,  so  that  in  my  Judg- 
ment (and  I  speak  on  that  subject  with  great 
respect  and  defer^ce  for  the  opinion  ot  the 
gentleman  from  Ormsby)  the  district  courts 
have  full  Jurisdiction  over  all  those  cases." 
Const  Debates,  p.  720.  It  wUl  be  observed  In 
the  expression  noted  that  Judge  Brosnan  rec- 
ognizes that  his  opinion  quoted  was  not  in 
harmony  With  that  of  "the  gentleman  from 
Ormsby,"  J.  Neely  Johnson,  president  of  the 
convention,  and  subsequently  also  a  Justice  of 
this  court  The  question  under  consideration 
at  the  time  the  remarks  quoted  were  made 
related  to  the  necessity  of  making  some  fur- 
ther provision  in  the  schedule  providing 
against  the  possibility  of  certain  character 
Of  actions  pending  In  the  territorial  courts 
not  being  within  the  Jurisdiction  of  any  court 
when  the  Constitution  should  go  Into  effect 
especially  in  r^rd  to  cases  pending  In  the 
probate  coutt.  which  by  the  Constitution  was 
abolished.  When  section  6,  supra,  of  the 
Constitution,  was  reported  to  the  convention. 
It  contained  this  expression,  "and  also  in  all 
criminal  cases  not  otherwise  provided  for  in 
this  Constitution,  under  such  regulations  as 
may  be  prescribed  by  law."  Concerning  tiie 
foregoing  language.  Judge  Brosnan  said: 
"Those  words  were  used  with  a  view  to 
harmonizing  with  the  Jurisdiction  proposed 
to  be  given  to  the  county  court  in  Storey 
county,  and,  the  conv^tlon  havii^;  deter- 
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mined  to  abolish  tbat  court,  they  are  r^der- 
ed  Buperflous.  I  will  more  to  amend  by  strik- 
ing out  the  words  in  this  Constitution,  under 
such  regulations  as  may  be  prescribed  by 
law.'  Ttxea  the  clause  will  read,  'and  also  In 
all  criminal  cases  not  otherwise  provided  for 
by  law.'  O^Is  will  be  In  confOTmlty  with 
the  section  Intended  to  give  certain  criminal 
Jurisdiction  to  the  Justices  of  the  peace." 
Const  Debates,  718.  Again,  in  the  course  of 
the  delHite  (page  71S),  Judge  Brosuaa  ex- 
pressed the  following  views:  "My  Idea  is 
this:  The  district  courts  have  primary  Ju- 
risdiction in  all  matters,  no  matter  what  tbe 
amount  involved.  If  tfiey  be  cases  In  equity 
or  law  or  criminal  cases.  Then,  when  you 
come  to  divide  up  that  Jurladlotlon  between 
the  ddstrict  court  and  the  others  which  you 
have  established,  all  that  yon  do  not  impart 
to  ttie  other  courts,  wbeUier  lnferl6r  or  supe- 
rior to  the  district  court*  of  course  It  retains 
from  the  nature  of  Its  orlgliial  cbuactor; 
having  comprehension  enough  it  embraces 
every  species  of  cases  g^erally  characterized 
as  law  case,  equity  caae^  or  criminal  case, 
l^t  is  to  say,  tbe  district  conrt  retains  all 
the  Jurisdiction  that  you  do  sot  take  from 
It  and  give  to  anottter  court,  so  that  It  stUi 
would  have  Jurisdiction  In  all  gmeral  cases 
of  tbat  description,  except  what  yon  may 
bare  given  to  Justices  tbe  peace.  In  cases 
of  a  criminal  nature."  B^errlng  to  the  con- 
idderatlon  to  be  glTOi  tbe  Constltutlona]  De- 
bates, in  Lewis  t.  Doron,  6  Ner.  409,  this 
conrt  said:  "It  Is  not  Improper  In  this  con- 
nection to  ocamlne  the  debates  upon  the  sub- 
ject, though,  of  course,  they  are  not,  author- 
itative, nor  Is  binding  ^ect  to  be  given  to 
them,  as  it  Is  the  Constitution  which  the 
pec^le  adopted."  Whatever  light,  however, 
may  be  gathered  from  tbe  debates  taken  as 
a  whole,  Is  not,  we  think,  in  harmony  with 
respondent's  contention  in  this  proceeding. 
Under  the  laws  of  the  territory  of  Nevada, 
district  courts  had,  in  addition  to  their  civil 
Jurisdiction,  Jurisdiction  "In  all  criminal  cas- 
es not  otherwise  provided  for."  ThB  same 
law  conferred  on  Justices'  courts  substantial- 
ly the  same  Jurisdiction  which  those  courts 
now  exercise.  Laws  Terr.  Nev.  1861,  pp. 
416,  419.  The  Constitution  .did  not,  there- 
fore, change  existing  conditions  bo  far  as 
criminal  Jurisdiction  was  concerned,  except 
by  abollBhlDg  the  probate  courts,  which  ex- 
ercised appellate  Jurisdiction  over  the  Jus- 
tices' courts. 

It  appearing  to  us  that,  by  the  terms  of 
tbe  Constitution,  the  district  courts  do  not 
have  original  Jurisdiction  of  any  criminal  of- 
fense over  which  Jurisdiction  has  been  con- 
ferred by  law  upon  the  Justices'  courts,  the 
proceeding  against  petitioner  In  the  respond- 
ent court  Is  without  Jurisdiction. 

Wherefore  it  Is  ordered  tliat  tbe  writ  issue 
as  prayed  for. 


STATE  ex  tel.  HOLLEY  et  al.  t.  BOEBLIN 
et  aj.    (No.  1,8000 
(Supreme  Court  of  Nevada.    Dec.  6^  1908.) 

1.  Counties  ({  191*)— MjinDAUOS  to  Cob- 

BECT  ASSBSSUXHT  —  WBBH  IMPBOPEB  BbH- 
BDT— COUNTT  COlUOfiSIONEBS— DlSCRSnON. 
Under  Act  March  19.  1801,  p.  189,  c.  100. 
as  amended  by  St.  1803,  p.  110,  c.  113  (Comp. 
Laws,  I  1232),  providing  that  if,  after  equali- 
sation Of  taxes,  it  shall  appear  that  the  levy 
by  the  commisnoners  of  any  county  Is  In  ex- 
cess of  the  county's  reqairements,  the  cotntnia- 
Bioners  mast  meet  and  reduce  the  rate  to  such 
sum  as  tbey  deem  sufficient,  mandamus  lies 
to  coDipel  commissluiets  to  ooutider  a  petition 
to  reduce  a  tax  levy,  but  not  to  control  exercise 
of  their  discretion  in  making  a  levy  with  the 
limitations  prescribed  by  statute^  where  some 
tax  must  be  levied. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Dec.  Dig.  S  191.*] 

2.  CouKTiES  a  47*)— GouiTTT  GoioaBazoims 
—Powers. 

Boards  of  county  commiasloneis  are  inferi- 
or tribunals  of  special  and  limited  jurisdiction, 
and  can  only  exercise  sach  powen  as  are  spe- 
dally  granted,  and  a  mode  of  aenUsing  their 
powers  prescribed  by  law  Is  exdnslve. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Gent  Dig.  |  66;  Dec.  Dig.  {  47.*] 

8.  CouMTiEs  (j  191*)— Whew  Iupbopeb  Bem- 
EDT— Taxation— CotrHTT  CouinssioNEBs. 
Mandamus  does  not  lie  to  compel  county 
ccnmnissioners  to  meet  and  abate  a  special  tax 
levy  for  the  eourthoaae  bond  fund  created  by 
So.  Act  Feb.  28,  1907  (St  1907.  p.  57,  c.  80). 
wnere  they  have  met  and  denied  a  petition  to 
abate,  thou^  they  have  exceeded  their  powers. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Dec  Dig.  1 191.*] 

4.  BlaiiDAHUs  a  S*)— Whbh  Impbopeb  Bau- 
inT— Adeqdatb  Reuedt  at  Law. 

Under  Comp.  Laws,  |  S543,  mandamus  will 
not  lie  where  there  is  a  plain,  speedy,  and  ade- 
quate remedy  at  law, 

[Ed.  Note.— For  other  ca^ee.  Bee  Mandamus, 
Cent  Dig.  19  8.  10;  Dec  Dig.  {  3.*] 

6.  Makdaicus  (I  10*)— Rionr  to  BxmoT- 

Matieb  to  be  Shown. 

Mandamus  will  not  lie  unless  a  dear  legal 
right  to  the  remedy  Is  shown, 

[EJd.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  8  37 ;  Dec.  Dig.  f  la*] 

Xklbot,  a  Jh  dissenting. 

Handamns  proceedings  by  tbe  State  of 
Nevada,  on  the  nlatlon  of  John  HoUey 
and  another,  against  H.  Boorlln  and  others, 
county  commissioners.  Dismissed. 

C.  O.  Whittemore  and  Rufus  C.  Thayer, 
for  relators.  Mack  &  Oreen,  for  respond- 
ents.  Wm.  H.  Bryant,  amicus  curlse. 

SWEENEY,  J.  This  Is  an  original  pro- 
ceeding In  mandamus  in  bebalf  of  the  relat- 
ors, taxpayers  of  said  Esmeralda  county,  to 
require  respondents  to  meet  In  their  official 
capacity  as  the  board  of  county  commission- 
ers of  Esmeralda  county  and  reduce  the  tax 
levy  for  said  county  made  In  March,  IOCS, 
for  general  county  purposes,  and  to  abate 
the  special  tax  levy  of  45  cents  upon  eacb 
$100  of  taxable  property  for  the  "Courthouse 
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Bond  E^md,"  created  under  special  act  of 
the  L^lslatnre  of  February  28,  1907  (St 

1907.  p.  &7,  c  80).  Upon  tbe  return  of  the 
altematlTe  writ,  reiQKJndents  by  their  coun- 
sel Interposed  a  demurrer  to  the  petition  and 
writ,  a  motion  to  strike  certain  portions  of 
the  petition,  and,  subject  thereto,  an  answer 
to  tbe  petition  and  writ  Tbe  several  ques- 
tions raised  by  these  pleadings,  In  so  far  as 
they  are  required  to  be  determined,  will  be 
considered  without  reference  to  the  manner 
in  which  tliey  are  raised-  It  is  clear  that 
the  writ  should  not  Issne  requiring  rcBporid- 
ents  to  meet  and  consider  a  reduction  of  the 
levy  fixed  for  county  purposes  at  (1.35  upon 
each  $100  of  valuation  of  property  subject 
to  taxation.  Petitioners  base  their  claim  for 
a  reduction  of  this  levy  upon  tbe  provisions 
of  an  act  of  the  Legislature,  entitled  "An 
act  in  relation  to  levying  and  assessing  tax- 
es for  state  and  county  purposes,"  approved 
March  19,  1891  (St  1891,  p.  188,  c.  100),  as 
amended  in  1893.  St.  1893,  p.  119,  c  113; 
Comp.  Laws,  {  1232.  This  act  provides  "that 
if,  after  equalization  of  taxes  In  the  several 
counties  of  this  state,  H  shall  appear'  tlutt 
the  levy  previously  made  by  the  board  of 
county  commissioners  of  any  county  In  this 
state  for  county  purposes  will  result  in  col- 
lection of  a  revenue,  either  in  excess  or  a 
deficiency  of  the  requirements  of  such  coun- 
ty for  tbe  current  year,  then  aud  In  such 
ev&it,  the  board  of  coiuit7  commlflgionen 
Bball  hare  the  power,  and  It  Is  hereby  made 
tlie  duty  ctf  Budi  board  of  ponnty  comml*- 
slonera,  to  Immediately  meet  and  either  re- 
duce or  ralae  the  rate  of  taxation,  bq  ^erl- 
onaly  lerted,  to  such  a  sum  'as  such  board  in 
Ita  Judgment  may  consider  snffldent  to  In- 
wan  the  collection  of  anch  an  amount  of 
revenue  as  will  answer  all  the  requirements 
of  snCh  county  for  sncb  cnrrent  year."  Sub- 
■equent  to  the  eanollHttton  of  the  assessment 
roll  of  ESuneralda  county,  relators,  together 
with  other  taxpayers,  petitioned  respondents 
to  xednce  the  levy  tor  county  purposes,  and 
to  abate  entirely  Hie  special  levy  for  the 
conrtbouse  bond  fund.  These  petitions  were 
acted  upon  by  respondMits,  and  denledl  It 
was  conceded  by  counsel  for  petltio^era  upon 
tlie  hearing  that  If  tbe  levy  made  In  March, 

1908,  was  for  "the  next  ensuing  fiscal  year" 
of  1909  (see  St  1903,  p.  108,  c.  78),  It  was 
not  excessive,  and  also  it  was  conceded,  un- 
der their  contention  that  the  levy  was  for 
the  current  fiscal  year  of  1908,  that  some 
levy  was  necessary.  We  need  not  enter  up- 
on a  constderatlon  of  the  contention  that 
the  tax  rate  for  county  purposea  must  be 
for  the  current  year  1906;  for,  where  It  is 
admitted  as  In  this  proceeding  that  some 
tax  is  required  to  be  levied,  the  amount  of 
such  levy  within  the  limitations  prescribed 
by  statute  being  a  matter  in  tbe  discretion 
of  the  board  of  county  commissioners,  man- 
damns  wUl  not  issue  to  control  sncb  discre- 
tion.   The  most  that  this  court  can  do  In 


a  proceeding  of  this  character  would  be  to 
require  the  respondent  board  to  meet  and 
consider  the  question  of  a  reduction.  This 
they  have  already  done.  Tbey  have  exercis- 
ed their  discretion  as  to  whether  the  levy 
ought  to  be  reduced,  and  determined  that  It 
should  not  be.  Their  discretion  In  this  re- 
gard cannot  be  interfered  with  by  writ  of 
mandamus.  We  come  now  to  consider 
whether  or  not  mandamus  wUI  lie  to  abate 
tbe  levy  of  45  cents  for  the  courthouse  bond 
fund. 

It  is  well  settled  that  boards  of  county 
commissioners  are  Inferior  tribunals  of  spe- 
cial and  limited  jurisdiction,  and  that  they 
can  only  exercise  such  powers  as  are  espe- 
dally  granted,  and  that,  when  the  law  pre- 
scribes a  mode  which  they  must  pursue  in 
the  exercise  of  these  powers,  it  excludes  all 
other  modes  of  procedure.  State  v.  0.  P.  R. 
B.  Co.,  9  Nev.  79;  Godchaux  v.  Carpenter, 
19  Nev.  415,  14  Pac.  140;  Sadler  t.  Eureka 
Co.,  16  Nev.  39;  State  v.  Washoe  Co..  6  Nev. 
104.  As  to  the  wisdom,  policy,  and  expe- 
diency of  tbe  law,  these  are  matters  for  the 
people  of  tbe  state  in  L^slature  assembled 
to  determine.  An  exequtive  office  should 
execute  the  law  as  It  Is  made.  It  Is  not 
for  any  board  of  county  commissioners  to 
substitute  their  judgment  for  that  of  the 
L^lslatnre  as  to  wliat  Is  best  for  the  coun- 
ty, where  a  statute  expressly  defines  what 
shall  be  done;  and  while  In  the  present  case, 
evrai  conceding  for  the  sake  of  o^nnneut 
that  from  a  business  standpoint  the  commis- 
sioners acted  t<a  the  best  Interests  of  the 
county,  yet  It  Is  clear  that  th^  violated  the 
law  both  m  1907  and  190S  In  Imporii^  a 
larger  tax  than  auUiorised  by  law  for  the 
oonrthonse  bulldli^,  and  In  not  followiug  the 
mode  provided  by  law  for  the  dispoiritlon  of 
the  bonds  for  that  purpose.  But  as  to  their 
violation  of  the  law  in  not  carrying  out  the 
said  act  of  the  Legislature  referred  to,  aa  I 
view  the  case,  this  Is  not  a  proper  proceed- 
liV  to  determine  the  matters  attempted  to 
be  remedied  in  the  case  now  before  ns. 

In  the  light  of  the  law  of  1907,  aud  tbe 
pleadings  and  evldoice  now  before  the  court 
in  this  proceeding,  it  Is  clear  that  the  board 
of  coun^  commissions  had  the  authority 
and  jurisdiction  to  make  some  tax  levy  for 
the  payment  of  the  courthouse  for  the  year 
1908,  and  that  the  board  of  county  commis- 
sioners were  petitioned  to  hear  and  deter- 
mine tbe  alleged  grievances  of  tbe  relators; 
that  they  did  grant  a  hearing  to  tbe  relators, 
and,  after  hearing  and  weighing  the  objec- 
tions made  to  the  45-cent  levy,  they  acted 
upon  the  matter  and  denied  the  petition. 
Whether  the  tax'  Is  totally  void  or  whether 
It  is  an  excessive  tax,  so  long  aa  tbe  county 
commissioners  bare  met  aud  exercised  their 
discretion  and  judgment,  and  refused  the 
application  of  petitioners,  it  Is  immaterial 
80  far  as  the  present  proceeding  is  concern- 
ed, because  mandamus  will  not  He  to  review, 
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regulate,  revise,  or  annul  the  official  discre- 
tion or  Judgment  of  the  board  of  county 
commlBsloners  after  they  hare  once  heard* 
considered,  and  finally  exercised  their  dis- 
cretion and  Judgment,  no  matter  whether 
said  exercised  discretion  and  Judgment  Is 
erroneous  or  exce8siT&  State  r.  Commis- 
sioners, etc,  8  Nev.  309;  Floral  Springs  r. 
Rives,  14  Nev.  431;  Treadway  t.  Wright,  4 
Not.  119;  Hoole  v.  Klukead,  16  Nev.  217; 
Homtmldt  Co.  v.  Churchill  Co.,  6  Nev.  SO; 
Man  Y.  Liddle,  15  Nev.  271;  ^rdln  v.  Quth- 
rie,  26  Nev.  246,  66  Pac.  744 ;  Toung  v.  Lane, 
43  Neb.  812.  62  N.  W.  202;  East  St  Louis 
V.  U.  S.,  110  U.  S.  821,  4  Sup.  Ct  21,  28  L. 
Ed.  162;  City  of  Cleveland  *.  U.  S..  Ill  Fed. 
841.  49  C.  C.  A.  383;  City  of  Sherman  v. 
Langham,  92  Tex.  13,  40  S.  W.  140,  42  S.  W. 
061,  39  L.  R.  A.  268;  Humboldt  Co.  v.  Land- 
er Co.,  22  Nev.  71,  35  Pac.  300;  State  v. 
Murphy,  19  Nev.  89.  6  Pac.  840;  1»  A.  &  E. 
Encyc.  L.  735.  Mandamus  will  not  lie  where 
there  is  a  plain,  speedy*  and  adequate  reme- 
dy at  law.  Glec^n  t.  Jumbo  Ex.  M.  Gc 
30  N«T.  — i  94  Pac.  74;  sectlim  8543*  Comp. 
Lawi;  State  t.  Guerrero,  12  Nev.  107 ;  May- 
berry  v.  Browkor,  14  Nev.  330;  State  v. 
Com'rs,  22  Nev.  263,  88  Pac.  66a  Nor  wUl 
nmndamns  lie  unless  a  clear  legal  right  to 
ttw  remedy  is  shown-  State  Noyea,  ^ 
Ner.  49*  66  Pac.  94&;  State  t.  Stoddard,  25 
Nev.  464,  62  Pac.  237,  51  L.  B.  A.  229;  State 
V.  Le  Grave*  22  Nev.  417*  41  Pac.  115;  Btfite 
r:  Meder*  22  Nev.  264*  88  Pac.  668;  19  A. 
&  E.  Bncyc  K  7^;  19  Gya  151.  Ttaon^ 
this  proceeding  consumed  six  days  In  sab- 
mittlng  It  to  the  court*  and  able  and  exhaus- 
tive arguments  were  made  by  counsel  on 
both  sides,  as  well  as  by  counnel  amicus  cu- 
ria, and  tboagh  this  court  has  Industriously 
worked  since  the  scdunlBalon  of  the  cause  in 
reviewing  the  various  auttioilties  cited  and 
found,  yet  the  fact  remains  that  nether 
counsel  have  called  our  attention  to,  nor  has 
the  conrt  been  able  to  And,  a  single  author- 
ity directly  in  point  which  holds  that  manda- 
mus will  lie  to  correct  the  wrong  sought  to 
be  remedied  by  relators. 

Being  of  the  opinion  that  mandamus  is 
not  the  proper  remedy  In  the  present  case, 
for  the  foregoing  reasons  the  proceedings 
herein  are  dismissed.  It  Is  further  ordered 
that  the  respective  parties  herein  pay  their 
own  costs. 

XORCROSS,  J.  (concurring).  I  concur  in 
the  Judgment  dismissing  the  proceedings. 
There  Is  no  question  In  my  opinion  that  the 
writ  will  not  He  to  compel  respondents  to 
again  meet  and  consider  a  reduction  of  the 
levy  for  general  county  purposes;  they  hav' 
Ing  already  acted,  and  the  matter  being  with- 
in tbeir  discretion.  With  regard  to  the  spe- 
cial Ie\7  of  45  cents  for  the  courthouse  bond 
fund,  which  relators  claim  to  be  entirely  void, 
I  am  inclined  to  the  opinion  that  If  the  court 
could  agree  with  relators'  oontentlon  In  this 


respect,  and  the  proceedings  had  been  insti- 
tuted seasonably,  tliat  the  writ  would  lie. 
If,  as  contended  by  petitioner's  counsel,  in 
which  contention  I  am  In  accord,  no  neces- 
sity existed  in  March,  1906,  for  any  levy  for 
this  fund,  the  levy  could  have  been  attack- 
ed  at  any  time  thereafter.  At  the  time  this 
action  was  Instituted  the  assessment  roll  had 
been  dellvo'ed  to  the  county  auditor  and  by 
him  to  the  county  treasure.  Taxes  were 
due  and  payable  b^ore  this  case  was  submit, 
ted,  and  will  become  dellnqnent  after  the 
7tb  of  the  present  m<mth,  unless  one-half 
thereof  be  paid  on  or  before  that  date.  Be- 
sides, it  appears  that  a  portion  of  the  tax 
under  this  levy  has  already  been  collected 
from  personal  property  and  bullion  tax.  Our 
attention  has  not  beesx  called  to  an  authority 
directly  In  point,  nor  have  we  been  able  to 
And  on&  The  question  of  the  remedy  Is 
therefore  a  very  serious  and  doubtful  one* 
even  though  we  were  able  to  agree  entirely 
upon  the  law  of  the  case.  Were  I  able  to 
agree  with  the  learned  Chief  Justice  that  the 
levy  was  only  excessive,  a  small  portion 
thereof  being  still  necessary  to  be  laid  to 
meet  demands  on  said  fund,  I  would  yet  be 
unable  to  agree  with  him  that  the  writ  will 
He  to  compel  respondents  to  meet  and  make 
a  reduction  of  said  levy.  If  they  have  any 
discretion  at  all  to  make  a  levy  In  the  prem- 
ises, even  though  that  levy  Is  nnnecessarlly 
high,  mandamus  will  not  He  to  compel  them 
to  again  exercise  their  discretion.  As  the 
writ  of  mandamus  will  only  lie  to  compel  the 
exercise  of  a  duty  specially  enjoined  by  law 
and  where  the  petitioners  are  clearly  entitled 
to  the  relief  demanded  and  have  no  other 
adequate  remedy  at  law,  and  will  not  Issue 
in  a  doubtful  case.  I  am  unable  to  see  how 
the  writ  could  appropriately  issue  In  this 
case.  The  right  to  the  writ  Is  not  only  not 
apparent,  but  It  is  of  very  doubtful  applica- 
tion. While  I  am  of  the  opinion  that  the 
writ  ought  to  be  dismissed,  nevertheless  I  be- 
lieve that  the  board  of  county  commlsBloners 
may  yet  have  power  to  relieve  the  taxpay- 
ers from  a  heavy  burden  of  tax  on  account 
of  this  levy  doe  to  a  misconception  upon  the 
part  of  the  board  of  the  law.  Whether  or 
not  the  levy  made  in  1907  for  the  courthouse 
bond  fund,  raised  an  amount  of  money  suffi- 
cient to  pay  all  the  demand  now  existing 
against  said  fund,  nevertheless  there  can,  I 
think,  be  no  question  that  bonds  Nos.  1  to  25. 
Inclusive,  deposited  In  the  interest  and  sink- 
ing fund  of  the  act  of  18%,  are  not  outstand- 
ing obligations  against  the  courthouse  bond 
fund  created  under  the  act  of  1907.  The 
bonds  In  question  were  ueyer  Issued  and  sold 
as  the  act  provided,  and  the  board  of  county 
commissioners  had  no  power  to  dispose  of 
them  in  any  otho:  manner  than  as  tlie  act 
provided.  The  act  of  1896  creating  the  In- 
terest and  sinking  fund  provided  In  terms 
bow  the  moneys  In  that  fund  should  tie  dis- 
posed of,  and  precluded  disposition  in  any 
other  manner  than  at  the  statut*  provided. 
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This  art  by  section  5,  after  proTldlng  ■  tor 
a  tax  levy  to  pay  tbe  prliuilpal  and  the  In- 
terest on  boDdn  Issued  lu  pursuance  of  the 
act,  further  provided:  "The  money  raised 
from  mdli  tax  shall  be  placed  In  the  'Interest 
and  Sbildnc  Fund'  of  said  coun^,  and  shall 
ao  far  as  necessary  be  applied  to  the  pay- 
ment of  the  semiannual  Interest  on  said  bonds, 
at  the  times  herein  stated.  The  overplus  sball 
annually  be  placed  tat  the  general  fund  of 
said  county,  to  be  r^laced  In  said  'Interest 
and  Sinking  Fund'  when  needed  to  pay  the 
principal  when  due  on  said  bondSL  •  •  •  " 
8t  tSK,  p.  ^  e.  83.  The  plain  jHroTialons 
of  this  statute  authorise  the  transfer  of  sur- 
plus  mon^  in  this  fund  to  the  genmil  fund 
of  die  county  to  be  xetomed  therefrom  when 
necessity  requires  to  pay  outstanding  bonds. 
It  is  shown  that  there  is  now  in  this  fund 
more  money  llian  Is  necessary  to  meet  the 
Interest  on  outstanding  bonds  1^  several 
thousand  dollars.  Besides,  there  Is  a  5-c^t 
lery  for  said  fund  this  year  which  Is  esttmat- 
ed  will  produce  about  $6,000.  This  fund  Is 
tlierefore  overflowing  in  so  far  as  preset 
requirement?  are  concerned.  As  I  view  It, 
the  money  taken  from  this  fund  and  placed 
]n  the  courthouse  building  fund  was  In  legal 
effect  placed  In  the  general  fund  of  the  coun- 
ty, and  therefore  the  general  fund  of  the 
county  is  charged  with  Its  repayment,  as  the 
statute  provides,  "when  needed  to  pay  the 
principal  when  due  on  said  bonds."  The  so- 
called  courthouse  building  fund  Is  but  a  part 
of  the  general  fund  for  the  following  reasons: 
It  iff  a  fund  not  authorized  by  law,  and  the 
board  of  commiBSloners  have  no  powers  to 
legislate  a  fnnd.  It  is  simply  a  fund  created 
for  convenience.  The  statutes  provide  the 
funds  Into  which  the  commissioners  may  ap- 
portion moneys,  and,  If  they  create  a  fund 
for  their  own  couvenlence  In  the  manage- 
ment of  the  fiscal  affairs  of  the  county,  such 
fund  has  no  standing  In  law.  Comp.  Laws. 
II  1224,  2111,  2187.  The  construcUon  of  court- 
houses, jails,  and  other  needful  county  build- 
ings Is  within  the  general  powers  of  the 
board  of  coimty  commissioners.  The  expense 
for  such  construction  Is  a  charge  against  the 
general  fund  of  the  county.  When  respond- 
ents created-  the  courthouse  building  fund, 
tbey  simply  segregated  a  portion  of  the  gen- 
ial fond  for  courthouse  purposes.  No  levy 
Is  authorlKed  by  law  for  such  fund,  nor  has 
any  ever  been  made  or  attempted.  There- 
fore, In  my  judgment,  the  money  taken  by 
respondents  from  the  Interest  and  sinking 
fond,  and  placed  In  the  general  fund  through 
the  so-called  courthouse  building  fund,  was 
Jnstlfled  In  law,  and  no  necessity  is  now  ex- 
isting for  Its  repayment.  It  follows  that  the 
placing  of  the  25  bonds  in  said  fund  for  "se- 
curity" or  otherwise  was  without  legal  effect, 
and  no  obligation  exists  by  reason  thereof 
to  pay  the  same,  or  to  reimburse  said  fund 
by  a  levy  for  the  courthouse  bond  fund.  As 
tbe  principal  part  of  the  levy  of  46  cents  was 
to  pay  ' $20,000  of  these  bmids  and  interest 


ihereon,  it  clearly  appears  that  the  major  . 
portion  of  audi  lery  wss  due  to  this  mistake 
in  law  as  to  ttw  amount  necessary  to  be 
levied. 

If  the  respondent  board  should  meet  and 
vacate  or  reduce  their  levy  and  serve  a  cer- 
tified copy  of  their  order  in  the  premises  up- 
on the  auditor  and  treasurer  of  tbe  county, 
I  am  of  the  opinion  It  would  be  the  duty  of 
the  said  auditor  and  treasurer  to .  rei^ect 
such  order.  Comp.  Laws,  |  1223;  State 
ex  rel.  Ross  t.  Headlee,  22  Wasb.  127,  60 
Pac.  126. 

TALBOT,  a  J.  (dissoiting).  Relators  ask 
for  a  writ  of  mandate  requiring  the  board 
of  count?  commission's  of  Esmeralda  coun- 
ty to  meet  nnd  abate  a  levy  of  45  cents  made 
them  in  March,  1908,  for  the  courthouse 
bond  fund  under  Act  Feb.  28,  1907.  p.  57,  c. 
30,  authorizing  the  board  to  Issue  bonds  for 
the  erection  and  furnishing  of  county  build- 
ings in  Ooldfield  fofTtmlag  the  removal  of  the 
county  seat  to  that  place.  It  Is  also  demand- 
ed that  the  board  be  required  to  reduce  tbe 
levy  of  $1.35  for  county  purposes  to  such  a 
sum  as  will  produce  a  revenue  sufficient  to 
pay  the  expenses  of  the  county  remaining  un- 
paid for  the  present  year.  A  demurrer  and 
motion  to  strike  out  filed  by  respondents  were 
overruled  subject  to  further  advisement,  and 
an  answer  was  filed,  and  the  application  pro- 
ceeded to  hearing  upon  Its  merits.  Any  parts 
of  the  petition  attacked  by  the  motion  which 
are  immaterial  have  been  dlsr^rded,  and 
the  effect  of  the  demurrer  may  be  considered 
as  settled  by  tbe  dedslon  on  the  merits. 

The  evidence  and  extended  argument,  which 
occupied  several  days,  related  principally  to 
the  4&-cent  levy  for  tbe  courthouse  bond 
fund.  Relators*  contentions  in  this  regard 
are  based  on  the  allegations  In  their  applica- 
tion, stating  substantially  that  on  or  about 
the  8th  day  of  October.  1908,  a  certain  pe- 
tition different  from  the  one  attacking  tbe 
levy  of  $1.35  for  various  county  purposes  was 
filed  with  the  board  on  behalf  of  taxpayers, 
directing  attention  to  the  levy  of  45  crats 
on  each  $100  valuation  of  taxable  pn^rty  In 
the  county,  to  produce  revenues  to  pay  inter- 
est, and  provide  for  the  redemption  of  court- 
bouse  bonds  under  the  act  of  February  28, 
1907,  authorizing  the  board  of  comity  oqb»^ 
missloners  of  Esmeralda  county  to  issue  bonds 
for  the  purpose  of  creating  a  fnnd  for  the 
erection  and  fumifihlng  of  county  buildings 
in  the  town  of  Ooldfield,  in  whldi  petition 
to  the  board  their  attention  was  invited  to 
the  records  of  the  derk  of  the  county,  from 
which  it  was  asserted  that  it  appeared  that 
none  of  said  Imnds  were  sold  In  tiie  year  1907» 
and  that  the  first  sale  thereof  occurred  <m 
March  6,  1908;  on  which  date  three  of  them, 
due  In  1011,  were  sold,  and  since  that  date 
10  of  them,  due  In  1910,  10  due  in  1012.  and 
10  due  In  1918,  have  been  sold,  making  a 
total  of  88  bonds  of  a  value  of  $1,000  each 
outBtandlnib  and  that  the  remaining  bonds 
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are  muKOd  In  the  poaaeBsloD  ot  the  count/ 
treaaarer.  By  that  petition  to  the  board 
their  attention  was  also  invited  to  the  levy 
of  40  ooitB  <Hi  each  |100  In  tbn  year  1907  to 
pay  Interest  and  provide  for  the  redemption 
of  said  bonda,  which  levy  prodnoed  a  revenue 
in  the  year,  1907,  a  safflc^rat  to  pay  all  the 
bonds  which  had  been  iasoed  and  sold,  and 
the  interest  which  would  accrue  theretm, 
until  the  collection  of  taxes  In  the  year  1009. 
By  reason  of  these  facts  alleged  In  tiiat  peti- 
tion, the  board  were  asked  to  abate  the  levy 
of  45  cuts  as  fixed  for  1908  fOr  the  purpose 
of  producing  a  revenue  to  provide  a  sink- 
ing fund  for  the  redonption  ot  these  bonds, 
and  that  the  rate  of  taxation  as  fixed 
the  board  be  reduced  In  that  alnount  That 
petition  was  denied  1^  resolutlcm  of  the. 
board. 

As  held  by  a  kmg  line  of  decisions  In  this 
and  otho:  court^  a  board  of  oounty  oom- 
mlssloners  Is  one  of  limited  jurisdictl«i,  and 
has  only  such  powerq  as  are  conferred  tipon 
It  I^[lslative  enactment.  There  are  gen- 
eral statutes  authorising  them  to  provide  a 
courthouse  and  to  make  levies  for  this  and 
other  purposes.  In  this  connection  we  are 
to  remember  that,  so  far  as  this  46-cent  levy 
is  concerned  It  is  not  claimed  or  purported 
to  be  made  for  any  porpose,  bat  to  meet  tlie 
donanda  of  the  courthouse  bond  fund  estab- 
lished by  the  statute  mentioned.  As  the 
levy  was  made  under  that  act,  the  power  of 
the  board  to  make  the  levy  must  be  limited 
by  its  terms,  and  restricted  to  tiie  powers 
it  confers.  Ibe  question  before  us  is  not 
wbetho'  the  board  under  some  other  giant 
of  power  or  limitation  could  have  made  the 
levy  of  46  cents  or  at  any  other  rate  tor  the 
courthouse  building  fnnd  or  for  the  general 
fund  for  the  payment  therefrom  for  the 
erection  and  furnishing  of  the  courthouse 
and  county  buildings.  Turning  to  the  act 
(St  1907,  p.  57,  c.  aO),  which  is  the  only  au- 
thority given  the  board  of  county  commls- 
slonera  to  make  tbe  levy  assailed,  section  1 
authorises  the  board  to  prepare  and  issue 
bonds  for  an  amount  not  exceeding  the  sum 
of  1100,000,  exduBlve  of  interest  tot  the  pur- 
pose ct  providing  funds  and  obtaining  prem- 
ises and  for  the  erection  and  furnishing  of 
a  courthouse  and  Jail  and  other  necessary 
buildings  in  the  town  of  Goldfleld.  Section 
S  provides  that  eadi  bond  slisll  be  in  the 
sum  of  $1,000,  and  that  the  interest  thwecm 
shall  not  exceed  7  per  cent  per  annum,  pay- 
able annually  tm  the  first  Monday  of  Janu* 
ary  In  each  year,  and  that  in  no  case  shall 
any  of  such  bonds  run  for  a  longer  period 
than  10  years. 
Sections  6,  7,  and  8  are  as  follows: 
"Sec.  6.  For  the  purpose  of  creating  a  fund 
tor  the  paymmt  of  the  bonds  -authorized  by 
this  act  and  the  interest  tliereon,  the  board 
of  county  commissioners  of  Esmeralda  coun- 
ty are  herelqr  authorised  and  required  to  levy 
and  collect  annually  a  spedal  tax  on  Qie 
assessed  value  of  all  property,  both  real  and 


personal.  Including  proceeds  of  mines  within 
the  boundaries  of  said  Esmeralda  oounty, 
until  such  bonds  and  Interest  thorecm  have 
been  ful^  paid,  sufficient  to  pay  the  Interest 
on  said  bonds  and  pay  and  retire  ten  of  said 
bonds  ImnuaUy  after  the  first  Mmday  in  Jan- 
nary,  190a  Such  tax  shsll  be  levied  and 
ejected.  In  the  same  manner  and  at  tbe 
same  time  as  other  ta»s  are  assessed  and 
collected,  and  the  proceeds  thereon  shall  be 
kept  by  the  county  treasurer  in  a  spedal  fund 
to  he  known  as  the  Oonrthouse  Bond  Fund. 

"Sec.  7.  It  shall  be  obligatory  on  said  counm 
ty  and  its  proper  oiBcers  to  fully  pay  the  in- 
terest on  said  bcmds  annually,  and  to  fully 
pay  and  ntlre  ten  of  said  bondB,  on  the  first 
Monday  of  January,  1908,  beginning  vrith  the 
first  number  thereol^  and  so  on  consecnttvdy. 
and  <Hi  tiie  tnt  Monday  of  January  of  eadk 
year  thereate,  until  said  bonds  and  the  in- 
tarest  thereon  are  fully  paid,  canoded  and 
retlved.  to  pay  and  leUrs  ten  of  said  bonds  in 
racfa  manner. 

.  "Sec.  &  Whenever  tiie  bmOs  and  iotecest 
provided  for  In  this  act  afaall  have  been  folly 
paid  the  tax  anOonlaed  by  this  act  shall 
cease,  and  all  mwi^  remaining  In  said  bond 
fund  shall  order  of  the  board  at  coun- 
ty commissioners,  be  transferred  to  the  gener- 
al fund  ot  said  county." 

C3early  the  board  were  authorised  to  is- 
sue bonds  not  exceeding  $100,000,  $10,000  of 
whl(di  could  be  made  payable  annually  for 
10  years,  and  could  levy  an  anwunt  of  taxes 
suffldent  to  pay  the  interest  and  tiie  prin- 
cipal of  not  more  than  10  of  these  bends 
annually.  Undor  a  fair  constructfon  of  tbe 
sections  quoted,  the  board  were  authorised  to 
provide  for  such  taxes  yearly  as  would  meet 
the  payment  ot  the  Interest  snd  prln0pa]  on 
all  the  bonds  as  they  became  due,  but  they 
were  not  empowered  to  include  in  tills  year's 
revenues  money  to  be  held  In  tiie  treasury  to 
meet  the  p^ment  of  interest  or  bonds  ma- 
turing after  the  present  and  succeeding  year 
and  aftw  the  expiration  of  the  time  which 
would  naturally  be  met  by  future  levies.  To 
the  end  that  tbere  may  be  no  default  in 
meeting  tbe  obligations  of  the  county  and 
no  unneoessary  burdens  cast  npcm  the  taxpay- 
er In  excess  of  these  demands,  it  Is  essential 
to  determine  the  amoont  needed.  Of  the 
33  bonds  sold  ncme  mature  next  year,  and 
nothing  is  required  from  this  year's  levy  ex- 
cept to  meet  the  intorest  on  these  for  less 
than  <me  year  at  7  per  cent.  payaUe  on  the 
first  Monday  of  next  January,  and  amonntiug 
to  less  than  $2,000,  as  three  of  them  were 
sold  on  March  1906,  and  iSte  otbmi  later. 
As  It  Is  estimated  tiiat  only  abmit  60  pw 
cent  of  the  taxes  on  real  estate  are  paid 
on  the  first  Instellment  by  the  first  Monday 
In  December,  It  Is  necessary  to  raise  flrona 
this  with  what  Is  collected  from  the  net 
proceeds  ot  bullion  and  personal  property 
enough  to  meet  all  the  interest  cmnlng  due, 
aa  the  second  Installment  does  not  have 
to  be  paid  until  June,  l^hi  ^yctat-lerj 
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would  produce  according  to  the  testimony  of 
the  d^nty  county  treasurer  abont  JSO.OOO  or 
IS  times  the  amount,  or,  according  to  mem- 
bers of  the  board  of  county  commissioners, 
$30,000  or  10  times  the  sum,  required.  It 
appears  from  their  testimony  that  the  board 
made  this  levy,  not  only  for  the  purpose  of 
paying  this  Interest,  but  with  the  Intention 
of  meeting  the  Interest  and  $20,000  of  the 
principal  on  20  of  the  26  bonds  placed  in 
tbe  earlier  sinking  fund,  10  of  which  were 
bellOTed  to  mature  on  tbe  1st  of  January, 
1906,  and  10  on  the  1st  of  January,  1909. 
This  leads  ns  to  consider  whether  these 
latter  bonds  are  an  oUlgatloa  leqalrlDg  any 
levy  or  payment;  at  least  daring  tin  present 
year. 

Esmeralda  county  had  prerionsly  incurred 
indebtedness  for  building  courthouses  at  Au- 
rora and  later  at  Hawthorne,  and  in  1805 
an  act  was  passed  by  which  new  bonds  were 
issued  to  refund  the  remainder  of  the  for- 
mer obligations,  and  of  these  $25,000  princi- 
pal and  interest  at  7  per  oent,  payable  semi- 
nnnually,  were  last  year  and  still  are  out- 
standing, and  none  of  them  are  payable  until 
1910,  when  $5,000  will  mature,  and  a  like 
amount  will  become  due  each  Are  years  there- 
after. The  value  of  the  property  In  the 
county  at  the  time  they  were  issued  was  com- 
paraUvely  small,  and  the  great  increase  since 
the  discoveries  at  Ooldfield  and  other  places, 
and  the  building  of  ratiroads  to  the  new  min- 
ing towns,  has  so  Increased  the  valuation 
that  last  year  there  was  a  surplus  In  the 
sinking  fund  for  the  payment  of  these  bonds 
of  more  than  $25,000  after  meeting  all  ob- 
ligatltnw  then  due  against  It  Tbe  levy  of 
five  cents  this  year  for  that  fund,  which  Is 
not  assailed,  will  produce  more  than  enough 
to  pay  the  Interest  upon  these  bonds  next 
year  and  the  principal  on  the  five  maturing  In 
1010.  The  act  of  1805  provided  that  the 
board  of  county  commissioners  might  tran» 
fer  any  surplus  from  that  fund,  and.  when 
necessary,  might  transfer  from  tbe  general 
fond  enoiu^  to  pay  the  interest  or  tmnds  ma- 
tarluff.  Tbe  board  transferred  $25,000  from 
the  surplus  in  that  fund  to  the  courthouse 
bulldios  fund,  or  first  to  the  general  fund 
and  then  to  the  courthouse  building  fund, 
and  the  money  was  expended  towards  the 
erection  of  the  coorthouse  at  Qoldfleld. 
When  this  money  was  taken  from  the  old 
sinking  fund  26  of  the  bonds  under  the  act 
of  1907  were  placed  therein,  on  the  theory 
that  they  were  either  sold  to  this  fund  or 
would  stand  as  security  for  the  $25,000  so 
transferred.  By  this  transaction  It  would 
seem  that  the  board  were  anxlons  to  protect 
and  reimborse  tbe  fund  and  were  acting  sub- 
ntantially  under  the  statute  of  1805,  whereby 
they  were  specifically  authorized  to  transfer 
any  surplus  from  that  fund,  to  the  general 
fund,  and  the  g»era1  statute  authorizing 
them  to  take  tbe  money  therefrom  which  was 
needed  for  bntlding  the  conrthonse.  What- 
ever  precaution  may  have  been  shown  by  so 


facing  tbe  2S  bonds,  no  necessity  t<x  In- 
cluding than  in  the  transaction  Is  apparent 
Even  if  tbe  depositing  of  these  bonds  In  that 
fund  In  lieu  of  the  $26,000  witiidrawn 
amounted  to  a  sale,  as  has  been  argued,  still 
there  is  no  need  for  the  46-cent  levy,  or  any 
levy,  this  year,  to  meet  the  payment  of  prin- 
cipal or  Interest  on  them,  for,  If  they  were 
paid,  and  the  mon^  put  Into  the  sinking 
fund,  it  is  not  needed  there  to  meet  any 
presoit  obligation  against  that  •fut^,  and 
under  tiiese  clrcumBtances  the  taxpayers 
ought  not  to  be  required  to  pay  tbe  money 
now  when  it  will  not  be  needed  this  year  or 
next  Hraice  upon  no  theory  whldi  has  been 
advanced  Is  there  any  present  direct  or  lur 
direct  obligation  to  be  paid  out  of  the  court- 
house bond  fund  this  year  or  next,  excepting 
tbe  Interest  on  the  3R  bonds  sold  and  out- 
standing. It  was  quite  proper  for  the  board 
to  make  a  levy  which  would  yield  tbe  small 
amount  necessary  to  meet  this  interest  but  It 
was  not  authorized  to  Include  In  that  levy 
enough  to  pay  this  old  sinking  fund  tbe  In- 
terest and  $20,000  of  the  principal  of  the 
25  bonds,  so  placed  In  that  fund,  when  the 
mon^  was  not  needed  there,  although  act- 
ing In  good  faith  and  under  the  belief  that 
it  ought  to  be  returned  to  that  fund  through 
a  levy  made  this  year.  The  board  was  not 
warranted  in  levying  upon  the  taxpayers  the 
unnecessary  4)urden  of  paying  this  $20,000  of 
principal,  besides  interest.  Into  a  fund  upon 
which  there'  was  no  demand  fof  anything, 
excepting  Interest  on  83  bonds  sold,  when  the 
act  creating  that  fund  provides  that  any  sur- 
plus in  It  may  be  transferred  out  and  return- 
ed when  needed.  As  the  levy  for  this  interest 
which  must  be  paid,  was  lumped  with  the  oth- 
er, which  Is  not  needed,  and  as  the  court  will 
not  direct  or  control  the  discretion  of  the 
board,  nor  substitute  its  own  judgment  and 
as  the  proper  levy  to  raise  the  amount  to 
meet  the  Interest  payable  next  January  on 
the  83  bonds  sold  has  not  been  determined 
separately  by  the  board  so  that  It  can  be  as- 
certained and  paid,  or  so  the  remainder  of 
the  levy  could  be  recovered  back  by  suit  on 
behalf  of  tbe  taxpayers,  If  they  paid  under 
protest  And  as  the  45-cent  levy  under  the 
testimony  of.  the  members  of  the  board  is 
largely  in  excess  of  what  they  Intended  for 
the  payment  of  this  Interest  and  would  pro- 
duce several  times  the  amount  of  any  obliga- 
tl<»is  required  to  be  paid  out  of  that  fund 
until  after  the  Vecelpt  of  next  year's  taxes, 
and  as  under  section  1232,  Comp.  Laws,  it 
becomes  the  duty  of  the  board  when  It  ap* 
pears  after  equalization  that  the  levy  will 
produce  more  money  than  needed  to  reduw 
It  the  board  ou^t  to  be  directed  to  meet 
at  once,  or  prior  to  the  7th  day  of  December, 
1908,  the  day  upon  which  the  taxes  become 
delinquent  and  reduce  the  45-cent  levy  for 
the  courthouse  bond  fund  to  such  an  amount 
as  in  their  Judgment  will  yldd  enough  by 
paymmt  of  the  first  Instalhnent  of  taxes  and 
the  rats  (m  Uie  nst  proceeds  of  mines  snd 
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personal  {ffoperty  above  dellnqnlndes  to 
meet  the  Interest  amounting  to  less  than  $2,- 
000  coming  due  In  Janoaiy,  190&»  m  tiw 
bonds  Btid  and  ontstandlng. 

Although  mon  money  waa  collected  under 
the  40-oent  lery  last  year  for  the  courOunue 
bond  fund  than  was  contemplated  by  the  act 
of  1007  under  the  section  anthorlaloc  only 
the  levy  of  an  amount  aufflclent  to  meet  the 
annual  Interest  and  retire  10  of  the  bonds, 
there  was  no  fraud*  and.  If  aot  strlctiy  In  ac- 
cordance with  the  statute,  the  transaction 
was  for  the  best  Interest  of  the  taxpayws. 
Although  the  board  bad  power  under  the  gen> 
enl  statute  authorizing  It  to  provide  a  court* 
house  to  ralae  mon^  through  the  general 
fund,  subject  to  any  statutory  llmltati<»u, 
mora  rapidly  than  provided  by  the  act  of 
1007,  when  acting  under  that  statute  or  mak- 
Ing  a  levy  for  the  fund  established  thereby, 
as  they  were  In  making  the  40-cent  levy  la 
1907  and  the  4&«ent  levy  this  year,  they 
were  not  authorised  to  flx  a  rate  that  would 
return  more  money  than  in  their  discretion 
would  meet  the  Interest  and  ^0,000  of  the 
principal  of  the  bonds  annually,  but  having 
collected  more  last  year  without  proteet, 
and  having  transferred  it  to  tbe  courthouse 
building  fund  and  raqpended  it  In  tbe  cost 
of  constructlott  without  objection,  it  can- 
not be  obtained  from  the  recipients  who 
furnished  the  material  and  labor,  and  just- 
ly It  cannot  be  recovered  from  any  other 
Individual  or  fund  whidi  derived  no  ben- 
efit and  retained  no  portion  of  the  money. 
It  has  been  applied  more  directly  to  the 
purpose  for  which  the  act  of  1907  was 
passed,  the  building  of  a  courthouse,  than  If 
tbe  board  had  followed  the  statute  strictly 
and  sold  additional  bonds  to  be  paid  from  the 
levy,  f 10,000  payable  in  January  this  year 
and  $10,000  next  January.  The  taxpayers 
have  saved  the  Interest  which  would  have 
been  paid  on  the  bonds  if  the  mon^  had 
gone  to  retire  them  Instead  of  directly  to 
meet  the  cost  of  construction,  and,  as  they 
have  received  the  ultimate  benefit  of  the 
money  in  its  expenditure  for  the  very  pur- 
pose intended  by  the  statute  creating  the 
fund  for  which  the  levy  was  made,  a  similar 
result  and  payment  for  the  courthouse  was 
accomplished,  and,  not  having  objected  at  the 
time  these  things  transpired,  they  ought  to 
be  estopped  from  taking  advantage  of  the 
Irregularities  which  were  done  for  their  ben- 
efit last  year.  In  this  connection  it  must  be 
granted  that,  If  any  seasonable  objection  had 
been  made  to  an  excessive  levy  or  Improper 
transfer  last  year,  tbe  statute  and  will  of  the 
lawmaking  power,  tbe  L^Slature,  could  not 
be  overthrown  by  any  contrary  policy  for 
ralsli^  mon^  faster  which  the  board  or  the 
court  might  consider  more  expedient  or  ben- 
eficial. If  It  be  conceded  that  ordinarily  and 
regardless  of  statute  when  money  Is  trans- 
ferred from  a  special  fund  to  some  other  fund 
it  is  compulsory  on  the  board  to  return  It, 
this  rule  ought  not  to  Q>ply  hw^  for  It  does 
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not  appear  that  any  fund,  except  the  court- 
house bidlding  fund,  has  received  or  retain- 
ed any  b^i^t  from  tba  transfers,  and  it 
does  an>ear  tiiat  the  mon^  accomplished 
the  same  result  In  paying  for  the  construction 
<a  title  eoorthonse  as  If  It  had  been  qsed  to  re- 
deem boQta  In  compUance  with  the  act,  and 
consequaitly  no  other  fund  is  obligated  to 
transfer  money  to  the  courthouse  bond  fund 
when  it  has  received  no  benefit,  and  under  the 
eqnitable  conffitims  exlating  the  latter  fund 
and  tiie  comrtAouse  building  ftand  are  too 
closely  allied  to  demand  a  transfer.  If  It  b» 
deemed  compulsory  to  return  money  t&tea 
from  a  fund,  tike  money  having  been  paid 
out  Is  no  l«iger  In  the  oonrthouse  building 
fund,  and  there  is  no  levy  made  or  authoriz- 
ed to  replenldi  it.  No  levy  for  this  purpose 
has  been  made  through  the  gmeral  fund, 
whidti  Is  owing  $23,000  for  courthouse  fur- 
nishings and  apparently  otiier  li^ebtednesB. 
The  proceeds  of  the  40-cent  levy  of  last  year 
having  been  applied  directly  on  tbe  cost  of 
the  courthouse  in  lien  of  the  negotIati<m  of 
bonds  for  money  fW  the  same  purpose,  leav- 
ing fewer  bonds  outstanding,  the  Intraest  on 
those  sold  and  the  piintdpal  as  tb^  mature 
mtnt  be  paid  by  lories  aj^inst  the  tazpi^ers 
and  In  the  same  amount*  whether  directly  to 
the  courthouse  bond  fund  or  indirectly  to 
some  other  fund,  and  then  by  transfer  to  the 
courthouse  bond  fund.  The  theory  that  the 
money  derived  from  the  40-cent  levy  last 
year  is  presumed  to  be  In  that  fund  was  a 
correct  presumption  vqkoi  tbe  demurrer,  but 
la  no  Imger  tenable  since  the  filing  of  the  an- 
swer d«iylng  it  and  the  Introduction  of  nn- 
dteputed  evidence  showing  it  bos  beat  ex- 
pended. To  hold  ttiat  no  levy  can  be  main- 
tained for  the  courthouse  brad  fund  until 
the  money  transferred  from  It  to  the  court- 
house building  fund  and  tbe  part  transferred 
first  to  the  general  fund,  and  then  to  the 
courthouse  building  fund,  has  been  returned, 
would  mean  that  during  all  the  years,  until 
the  3S  outstanding  bonds  have  matured,  the 
money  to  pay  them  and  tbe  interest  would 
have  to  be  raised  indirectly  by  levies  for 
some  other  fund  and  then  transferred.  If 
no  levy  can  be  made  directly  for  the.court- 
hoase  bond  fund  on  tbe  theory  that  It  Is  a 
special  fund,  and  that  the  money  transferred 
from  it  must  be  returned  in  lieu  of  a  levy 
to  meet  any  obligations  against  It,  the  same 
rule  ought  to  apply  to  the  earlier  sinking 
fund  under  tbe  act  of  1896  from  which  the 
$26,000  was  transferred  and  used  in  building 
the  courthouse,  and  thereby  Indirectly  maln- 
tein  the  45-cent  levy  for  this  year  which  Is 
sought  to  be  destroyed,  and  the  greater  part 
of  which  according  to  tbe  testimony  of  mem- 
bers of  the  board  was  laid  for  the  purpose 
of  repaying  $20,000  of  the  $26,000  transferred 
from  the  old  sinking  fund,  and  to  take  up  20 
of  the  bonds  placed  therein  stated  to  mature 
in  January  this  year  and  January,  1009. 

As  the  obligations  of  the  county  must  he 
paid  regardless  of  any  transfers,  payments. 
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or  Irregular  dlspoeltton  of  Its  ftmdB  by  Its 
officers  or  agents,  and  as  the  mon^  collect- 
ed from  the  40-cent  levy  last  year  have  been 
expended  and  are  not  available,  if  tbe  45- 
cmt  lery  Is  abated,  and  with  tbe  general 
fund  now  in  debt,  there  is  default  in  the 
payment  of  the  Interest  or  principal  of  the 
outstanding  bonds,  cannot  the  holders  com- 
pel the  board  to  make  a  levy  for  their  pay* 
ment  through  tbe  courthouse  bond  fund  un- 
der the  act  of  1907,  which  is  the  only  one  au- 
thorizing a  levy  for  such  payment,  and.  If 
so,  had  not  the  board  the  right  to  make  such 
a  levy  without  any  compulsion,  and  ought 
not  the  court  require  a  levy  to  that  extent, 
when  it  would  be  compelled  at  the  Instance 
of  the  bondholders,  and  the  abatement  of  the 
unneeded  excess? 

'Sectiw  2167  of  tbe  CmnpUed  Laws,  author- 
izing county  commissioners  "to  transfer  any 
surplus  money  which  may  be  In  any  of  the 
county  funds,  except  the  school  fund,  from 
one  or  more  of  said  funds  to  another  or  oth- 
era  and  to  transfer  the  same  back  to  the 
fond  or  funds  from  which  said  surplus  mon- 
ey was  taken,  at  such  times  and  In  such  man- 
ner as  In  the  Judgmwt  of  the  commissioners 
the  best  Interests  of  the  county  may  require," 
was  evidently  intended  to  allow  the  board 
full  discretion  in  making  such  transfers  as 
would  be  convenient  and  most  beneficial  for 
the  Interests  of  the  county,  but  there  Is  noth- 
ing In  the  section  to  support  the  dicta  used 
In  State  v.  County  Commissioners,  17  Nev. 

28  Pac.  124,  where  It  is  stated  that,  al- 
though the  statute  permits  suc^  temporary 
transfers,  It  also  requires  a  retransfer  of^any 
sum  so  takm.  This  construction  would  legis- 
late words  Into  the  act  which  are  not  there. 
Tbe  board  was  simply  authorized  to  make 
transfer  or  retransfers  at  such  times  and  in 
mch  manner  as  in  the  Judgment  of  the  com- 
missloners  the  best  interests  of  the  county 
may  require.  Naturally  the  drain  during  the 
year  upon  one  fund  may  be  less  and  upon 
another  may  be  more  than  was  estimated 
by  the  board  at  the  time  of  making  the  levy 
early  in  tbe  year,  and  It  Is  an  advantage 
to  have  the  surplus  in  one  fund  shifted  to 
meet  a  deficiency  In  another,  but  there  Is 
DOtblus  tn  the  act  to  imply  and  no  good  rea< 
■cm  for  holding  that  the  board  must  in  future 
years  r^iace  money  taken  from  any  regular 
fundi  It  la  evidently  the  Intention  to  leave 
tbe  transfers  and  retransfera  to  their  dis- 
cretion and  not  to  make  retranafws  compul* 
■ory,  bat  there  may  be  an  excQpti<n  or  llm- 
Itatlon  u  to  special  funds.  It  is  not  neces- 
sary to  detennlne  this  questim  here^  nor 
whether  ordinarily  tbe  board  is  authorized 
to  transfer  money  from  a  special  fund  or 
must  retransfer  tt  to  sucb  a  fund,  for  tbe 
moaej  from  the  40-cent  levy  last  year  was 
expended  In  aach  a  way  aa  to  be  equivalent 
to  the  return  to  tbe  courthouse  bond  fund  and 
its  paymoit  therebom  for  the  redemption  of 
bonds,  which  could  havo  been  sold  and  re- 


deemed In  Iteu  of  paying  the  money  directly 
for  construction. 

Numerous  cases  In  this  court  are  cited  by 
respondents,  wliich  it  is  claimed  in  effect 
hold  that  a  taxpayer  cannot  proceed  by  writ 
or  other  special  proceeding  of  this  nature, 
but  should  pay  his  taxes  and  bring  suit  to  re- 
cover them  bade  It  may  be  noted  that  these 
were  cases  relating  only  to  tbe  tax  sought  to 
be  collected  from  the  individual  taxpayer, 
and  not  concerning  the  l^ality  of  a  levy  af- 
fecting every  taxpayer  in  the  county.  True, 
some  decisions  hold  that  courts  hare  no  pow- 
er in  equity  to  restrain  the  collection  of  a 
tax.  The  proceeding  here  might  be  constru- 
ed as  statutory  under  section  447,  p.  738. 
Practice  Act  (Comp.  Law,  i  8542),  which  pro- 
vides that  the  writ  of  mandamus  may  be  is- 
sued to  any  inferior  tribunal,  corporation 
board,  or  person  to  compel  the  performance 
of  an  act  whlcta  the  law  especially  enjoins 
as  a  duty  resulting  from  an  office  or  trust, 
and  under  section  1232  of  the  Compiled  Laws, 
which  provides  that,  if  after  the  equalization 
of  taxee^  It  shall  appear  tbat  tbe  levy  prerl- 
ously  made  by  the  board  of  county  commia* 
sioners  for  county  purposes  will  result  in 
the  collection  of  a  revalue  in  excess  <Jt  tbe 
requirements  of  tbe  county  for  the  current 
year,  ttien  the  board  shall  have  the  power, 
and  it  Is  made  its  duty,  to  meet  and  reduce 
the  rate  to  sucb  a  sum  as  the  board  in  its 
Judgment  may  consider  snffldent  to  insure 
the  collection  of  ancb  an  amount  as  will  an- 
swer tbe  reqniremontB. 

The  tazpayera  are  entitled  to  have  the 
board  exercise  their  discretion  in  this  re- 
gard and  reduce  the  rate  accordingly.  No 
other  board  or  officer  is  anthorlaed  to  make 
such  a  redncticm,  and  wifitont  it  tbe  propor- 
tion of  the  tax  paid  mider  protest  which 
could  be  recoTored  by  suit  wcmid  be  without 
pn^r  determination.  If  this  proportion 
restli^i  In  part  in  tbe  discretiou  of  tbe  board 
conld  be  otherwise  determined  and  tiie  only 
remedy  was  by  payment  of  tbe  tax  and  ault 
to  recover  it,  tlie  expected  results  would  be 
a  multiplicity  of  aults,  for  every  taxpayer  In 
tlie  ocnmty  la  affected.  A  reducOon  Is  witb- 
In  tiie  relief  asked  by  petitioners*  d«nand 
for  tbe  abatemmt  <tf  the  entire  levy.  To 
bold  tbat  the  board  cannot  be  required  to  re- 
duce a  levy  which  would  take  tr<Kn  the  tax- 
payers about  fSfyjOOO  this  year,  aftw  coUect- 
Ini^  $45,000  from  them  last  year,  under  an  act 
which  does  not  authorize  the  collection  of 
more  Qian  raough  annually  to  pay  $10,000 
IKlnclpal  and  $2,810  interest,  and  which  un- 
der existing  conditions  does  not  empower  it 
to  levy  more  than  $3,000  this  year,  is  equiva- 
lent to  saying  tbat  its  discretion  Is  above 
that  of  the  Legislature.  If  they  are  free  to 
raise  10  or  15  times  the  amount  needed,  or 
nearly  $50,000  more  than  la  necessary,  and 
may  set  their  opinion  above  the  law  as  to  the 
amount  of  the  levy  and  tbe  purpose  for  which 
it  is  required,  may  they  not  collect  Still  mora 
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and  enougb  to  build  a  $60,000  mansion  for 
each  member  of  the  board  without  being 
checked  by  the  courts  or  haTlng  anj  relief 
given  to  the  appealing  taxpayers?  Ab  to  the 
amount  needed  for  bridges,  roads,  and  for 
contingent  and  general  county  funds,  the 
board  has  a  wide  discretion,  but  In  regard  to 
the  amount  due  on  bonda  fixed  by  law  and 
contract,  or  for  salaries  designated  by  stat- 
ute, it  has  none,  and  Is  authorized  to  make 
such  a  levy  as  will  In  tiielr  Judgment  produce 
only  ^ough  to  meet  the  amount  of  these  ob* 
ligations  as  fixed  by  law.  If  the  board  had 
made  the  45-eeat  levy  which  would  produce 
about  $50,000  for  the  purpose  of  paying  only 
the  Interest  amounting  to  about  $2,000  com- 
ing due  against  that  fund,  when  it  was  aware 
that  the  40-cent  levy  last  year  had  brought 
in  $46,000,  It  would  haTe  shown  an  abuse 

discretion,  or  that  It  was  acting  beyond, 
and  not  according  to,  its  discretion,  and  that 
it  had  fixed  a  rate  th&t  would  yield  many 
times  more  than  the  amount  which  In  Its 
Judgment  was  needed,  and  consequently  It 
was  acting  beyond  Its  powers,  because  only 
authorized  to  make  such  a  levy  as  it  believed 
necessary  to  raise  the  amount  of  this  inter- 
est However,  they  did  not  act  in  that  way, 
but  made  the  levy  excessive,  because  errone- 
ously they  believed  r^rding  a  dose  question 
of  law  that  the  levy  or  most  of  It  was  neces- 
sary for  the  payment  of  the  money  taken 
from  the  old  slidElng  fund.  The  court  can* 
not  Interfere  with  the  board's  discretion 
where  It  has  any,  and  can  only  annul  Its  ac- 
tion where  It  has  none,  or  to  the  extent  that 
It  w^t  beyond  Its  discretion  In  levying  for 
a  purpose  for  which  no  levy  or  payment  is  re- 
quired; and  so  far  as  it  refused  to  reduce 
the  levy  to  a  rate  which  would  meet  all  obli- 
gations against  the  fund  created  by  statute 
whldi  limited  its  authority.  If  this  la  not  a 
case  calling  for  a  writ  of  n^andate,  It  la,  hard 
to  conceive  of  one ;  for,  if  tbe  levy  may  be 
made  IS  times  larger  than  necessary.  It  may 
be  BO  times,  and  an  excos  of  hundreds  of 
thousauds  of  dollars  may  be  collected  with 
Impunity.  If  It  is  not  entirely  clear  under 
the  facts  iffesented  that  petitioners  .are  en- 
titled to  the  writ  dlrecUng  the  reduction  of 
the  levy,  because  ai  the  new  features  In  tbe 
cas^  any  dotabt  in  this  respect,  Instead  of 
being  a  ground  for  denial  of  its  Issuance 
ought  to  be  resolved  In  such  a  way  as  to  ex- 
tend Justice  and  grant  relief  from  a  levy, 
whldi  is  80  clearly  excessive,  burdensome, 
and  unauthorised. 

Why  iiot  separate  the  wtieat  from  the 
chaff,  and  abate  t3iat  portion  which  Is  nn- 
iwcesaary  and  unauthorised,  and  retain  tbe 
remainder,  and  give  unto  Caesar  the  things 
that  are  Geesar's,  to  tbe  bondholder  all  that 
is  due  blm,  and  not  exact  the  tasqnyer 
more  than  is  needed.  The  bmid  were  an* 
tfaorized  to  make  audi  levy  as  In  tii^r  Judg- 
ment would  return  enou^  to  pay  wliat 
law  requires  to  be  paid  oat  of  tUs  year*! 


taxes,  which  Is  only  tlie  Interest  mraitloned. 
Having  no  legislative  power,  they  had  no 
farther  discretion  to  provide  In  that  levy 
for  what  the  law  does  not  demand,  or  for  the 
payment  of  the  money  transferred  from  the 
old  sinking  fund  whl<^  tbe  law  does  not 
require  to  be  paid  from  tbe  present  levy, 
because  the  money  is  not  needed.  Their 
good  faith  and  belief  to  the  contrary  could 
not  alter  the  law.  Now,  that  It  is  manifest 
from  tbe  testimony  of  the  commlsslonera 
that  the  most  of  the  levy  was  for  a  purpose 
which  contrary  to  their  supposition  was  not 
required  by  law,  they  ought  to  be  directed, 
to  abate  tiiat  portion,  and  to  reduce  the  rate 
so  It  will  produce  only  enough  revraiue  to 
meet  the  legal  requiremaits  against  the 
fund. 

The  case  Is  exceptional  and  without  a  par- 
allel, but  it  Is  not  necessary  to  have  prece- 
dents In  order  to  extend  to  lltigante  tbe  re- 
lief to  which  they  are  entitied  under  stat- 
utes or  as  a  matter  of  Justice.  Tax{ay«s 
and.  others  ought  to  be  afforded  such  pro- 
tection as  the  conditions  and  exlgendea, 
new  or  old,  demand.  It  may  not  be  unusual 
to  raise  some  small  amount  annually  tta 
building  up  sinking  funds,  but  it  Is  the  law 
supported  by  many  decisions  tbat  tbe  tax- 
payer Is  not  to  be  required  to  pay  large  sums 
to  He  Idle  years  in  advance  to  meet  future 
obligations.  The  act  of  188S  having  pro- 
vided for  the  return  when  needed  of  sniplna 
mon^  taken  from  the  sinking  fund,  and 
it  appearing  that  wltii  the  amount  already  In 
that  fund,  and  the  proceeds  of  the  five  cent 
levy  this  year,  tbe  fund  vrill  have  enough  to 
meet  all  demanda  against  It  for  years  In  ad- 
vance^ and  the  principal  of  all  bcoidB  tbat 
mature  prior  to  1916.  and  that  there  la  no 
need  to  raise  any  money  under  the  45-cent 
levy  or  otherwise  this  year  to  r^y  any  part 
of  the  $25,000  taken  from  tiiat  fund,  that 
the  act  of  1907  authorizes  tbe  board  to  levy 
such  a  tax  as  will  pay  the  Interest  and  not 
more  than  $10,000  of  tbe  principal  annually ; 
that  the  only  obligation  outstanding  and  ma< 
turing  against  tbe  courthouse  bond  fund  dur- 
ing this  year  or  next  Is  tbe  interest  amount- 
Ing  to  less  than  f2,000  due  In  January  on 
the  bonds  sOld;  tbat  the  46-cent  levy  wOl 
produce  about  $60,00(^  when  one  ylolcUns 
$3,000  Is  ample  to  meet  the  obligations  ma- 
turing this  year  and  next  against  the  fund 
for  which  tbls  levy  was  made,  and  that  tbe 
texpayers  ought  to  be  rdleved  from  paying 
the  large  excess  In  tbls  levy ;  tbat  It  is  the 
duty  of  the  boaM  under  section  1232  of  the 
Compiled  Laws  to  reduce  the  ezoesslTe  levy 
to  a  rate  which  will  produce  tiie  amount 
needed ;  that  after  petition  and  demand  the 
board  has  refused  to  make  such  d«dncti(si8 
tbat  section  3542  of  the  Compiled  Lam  pro- 
vides tbat  tbe  writ  <tf  mandamus  may  issue 
to  any  <^Boer  ot  board  to  compd  tiie  pw- 
formance  of  an  act  wbliA  Ibe  law  eq)ecially 
oijolns  as  a  dn^  lesnltlng  trcm  an  otBee,  • 
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trust,  or  station,  and,  It  clearly  appearing 
that  tbere  is  no  otber  plain,  speedy,  and  ad* 
equate  remedy  at  law,  a  writ  of  mandate 
ought  to  issue  out  of  this  court  directing  re- 
spondaitB  to  meet  immediately  as  the  board 
of  county  commissioners  of  Bameralda  coun- 
ty, and  as  such  board  reduce  the  46-cent 
levy  made  for  the  year  1908  for  the  court- 
house bond  fund  In  that  county  to  snch  a  rate 
as  In  their  Judgment  will  yldd  from  the 
payment  of  the  first  Installment  of  taxes  and 
from  the  proceeds  of  mines  and  personal 
property  such  an  amount  only  as  will  be 
necessary  to  pay  the  interest  amounting  to 
about  $:^000  coming  dae  in  January,  1809,  on 
the  83  bonds  xdd  and  oatatandlng  against 
that  fond. 


COLB  BANKING  CO.  v.  SINCLAIB  et  aL 
(Supreme  Court  of  Utah.    Nov.  10.  1008.) 

1.  Bills  akd  Notes  {i  497*)— Acnows— Bub- 

OEH  or  PBOOr—HOLDlNO  IN  DuB  COUBSK. 
Comp.  Laws  1007.  f  1611.  provides  every 
holder  of  a  negotiable  instrument  is  prima  fade 
a  holder  In  doe  coune;  but,  wlien  the  title  of 
any  one  n^tiating  the  InstmmeDt  is  shown  to 
be  defective,  the  burden  is  on  the  holder  to 
prove  title  acquired  in  due  course.  Section  1607 
makes  the  title  of  one  negotiating  the  instru- 
ment defective  when  he  obtained  it  by  fraud, 
etc.,  or  other  unlawful  means.  By  section  1600 
a  holder  in  due  course  holds  the  instrument  free 
from  any  defect  of  title  of  prior  parties  and 
free  from  defmses  available  between  the  parties 
themselves,  and  may  recover  the  full  amount  of 
the  instrument  from  all  parties  liable  thereon, 
and  by  section  1676  it  is  presumed  that  every 
n^otiable  instrument  was  usued  for  a  valuable 
M^ideration.  Held,  that  a  partial  failure  of 
ooosideration  as  between  the  parties  to  a  nego- 
tiable note  was  not  a  defect  in  title,  so  as  to 
require  an  indorsee  suing  thereon  to  slum  him- 
self a  holder  in  due  course;  the  burden  of 
■bowing  want  of  considemtion  and  notice  there- 
of by  the  indorsee  being  upon  the  maker. 

[Bd.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  H  1675-1687;   Dec.  Dig.  { 

2.  Bills  and  Notes  (|  ^*)  — Actions  — 
Right  or  AonoH— Oaoinros. 

There  being  no  evidence  that  the  indorsee 
had  notice  of  a  lailure  of  consideration  between 
the  parties,  he  was  entitled,  under  the  statutes, 
to  recover  on  the  instrument  as  a  holder  in  due 
course  without  notice. 

[Bd.  Note.— For  otiier  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  1675-1687;  Dec.  Dig.  i 
407.*J 

8.  Appeal  and  Ebbor  (|  843*)— Rbtiew  — 
QuBsnoNs  CoNsiDEBBD  —  Questions  Un- 
necbssabt  to  Decision. 

Where,  in  an  action  by  the  indorsee  of  a 
note  against  the  maker,  the  statutory  presump- 
tion that  plaintiff  was  a  holder  In  due  course, 
being  unrebutted,  was  alone  suffident  to  war^ 
rant  a  finding  that  he  was  such  holder,  the  com- 
petency of  other  evidence  otteni  by  him  to 
■how  a  holding  In  due  course  need  not  be  deter- 
mined on  defendant's  Bpi>eal. 

[VSi.  Note.--For  other  cassB,  see  Appeal  and 
EJrror.  Dec.  Dig.  |  843.*] 

Ai^l  from  District  Cottrt,  Third  District; 
F.  D.  Lewls^  Judge. 

Action  by  the  Cole  Banking  Company 


*roe  ethir 


against  C.  G.  Sindalr  and  another.  Vxom  a 
judgment  for  plaintiff,  one  of  defendants  ap- 
pealed. Affirmed. 

J.  E.  Darmer  and  S.  P.  Armstrong,  for  ap- 
pellant  E,  A.  Walton,  for  respondent 

STRAUP,  J.  This  action  was  brought  to 
recover  money  alleged  to  be  due  on  a  prom- 
issory note.  It  was  alleged  in  the  complaint 
that  the  defendant  Hensel  executed  and  de- 
livered the  note  to  the  defendant  Sinclair; 
that  before  matari^,  Sinclair  indorsed  and 
delivered  the  note  to  plaintiff,  guaranteeing 
the  payment  thereof ;  and  that  payment  was 
demanded  of  the  defendants  which  they  fail- 
ed and  refused  to  make.  The  defendant 
Hensel  answered  admitting  the  execatloD 
and  delivery  of  the  note,  and  further  alleged 
that  he  executed  it  In  payment  ot  premiums 
on  a  life  insurance  policy  delivered  to  him 
by  Sinclair  as  the  agent  of  the  insnrance 
company  Issuing  the  policy,  and  upon  the  fur- 
ther consideration  that  Sindalr  promised 
him  "that  the  company  would  require  his 
services  [those  of  a  physician]  in  the  examina- 
tion of  applicants  for  insurance,  and  that  it 
would  furnish  him  with  a  sufficient  amount 
of  such  business  to  reimburse  him  for  the 
premium?  which  he  mlj^t  pay  on  the  policy; 
that  afterwards  this  defendant  and  said  Sin- 
clair learned  that  said  company  did  not  have 
the  business  as  promised,  and  canceled  said 
policy  of  insurance,  and  same  was  delivered 
back  to  said  Sindalr  as  agent  of  said  com- 
pany, and  that  said  note  should  bare  been 
delivered  up  and  canctied" ;  that  plaintiff 
paid  no  consideration  for  the  note,  but  took 
it  for  collection  only,  and  that  it  was  not 
purchased  nor  held  by  it  in  good  faith.  In 
its  reply  the  plaintiff  denied  that  the  note 
was  only  received  by  It  for  collection,  and 
averred  that  it  was  purchased  by  It  before 
maturity  and  in  good  faith,  and  for  a  val- 
uable consideration.  The  case  was  tried  to 
the  court,  who  found  the  note  negotiable, 
and  that  the  plaintiff  before  maturity,  in 
due  course  of  business,  purchased  it  from 
Siuclalr,  who  indorsed  and  delivered  It  to 
plaintiff  In  good  faith  and  for  a  valuable 
consideration,  and  without  notice  of  any 
equities  or  defenses  thereto.  Judgment  was 
thereupon  entered  in  favor  of  plaintiff,  from 
which  the  defendant  Hensd  has  prosecuted 
this  appeal. 

He  Insists  (1)  that  there  Is  not  sufficient 
evidence  to  support  the  flndlug  tliat  the  plain- 
tiff purchased  the  note  before  maturity  In 
good  faith  for  a  valuable  consideration  and 
without  notice  of  the  defense  pleaded  by  him, 
and  that  the  btu>den  of  proving  such  f^cts 
was  upon  the  plaintiff;  and  (2)  that  the  evi- 
dence which  was  Introduced  by  plaintiff  in 
support  of  such  facts  was  incompetent  and 
erroneously  admitted  over  the  defendant's 
objections. 

By  sectton  160i.  Comp.  Law*  1907,  "a  bold- 
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er  In  dae  coarse"  1b  deOned.  Section  1611 
provides  tliat  "every  holder  le  deemed  prima 
&cle  to  be  a  bolder  In  doe  course ;  but,  when 
It  Is  shown  that  the  title  of  any  person  who 
has  negotiated  tile  Instrumoit  was  defective, 
the  burden  Is  on  the  holder  to  prbve  that  he 
or  some  person'  under  whom  he  dalms  ac- 
quired the  title  In  due  course."  By  section 
1607  It  Is  provided  that  ^he  title  of  a  person 
who  n^tlatea  an  Inatmment  la  defective 
wltbln  the  meaning  of  this  title  when  he  ob- 
tained the  Instrnmeut,  or  any  signature  there- 
to, fraud,  duress,  or  force  and  fear^  or 
oUier  unlawful  means,  or  for  an  111^1  con- 
rideratlcm,  or  when  be  n^otlatea  It  In  breach 
of  fattb,  or  imder  auch  drcumstancea  as 
amount  to  a  fraud."  By  section  160Q  that  "a 
holder  In  due  course  holds  the  Instrumeat 
free  from  any  defect  of  title  of  prior  parties 
and  free  from  defenses  available  to  prlw 
parties  among  themselves,  and  may  enforce 
payment  of  the  Instmmwt  for  the  full 
amount  tboeof  against  all  parties  liable 
thereon."  The^defmse  pleaded  was  not  Il- 
legal, but  mere  partial  failure  of  c<»i8idera- 
tlon.  Failure  or  want  of  consideration  does 
not  constitute  a  defective  tifle  within  the 
meaning  of  the  foregoliw  provisions.  1  Dan- 
iels, Neg.  Inst.  H  814,  817.  In  the  treatise  of 
Eaton  ft  OUbert  on  Gommerdal  Paper  and 
the  Negotiable  Instruments  Law,  at  section 
79,  ttt  discussing  the  statutory  provision  cor- 
responding to  section  1611  of  our  statute,  It 
Is  said  by  the  aotbers:  "In  the  absence  of 
proof  of  fraud  or  misappropriation,  the  pre- 
sumption la  that  the  indorsee  of  a  n^otlable 
but  or  note  is  a  bona  4de  bolder  for  value, 
and  this  presumption  Is  not  repelled  merely 
by  proof  that  the  bill  or  note,  as  between  the 
Immediate  parties,  was  without  considera- 
tion, and  was  made,  indorsed,  or  accepted  by 
one  for  the  sole  accommodation  of  the  other. 
When  no  other  proof  Is  glvm,  the  holder  is 
not  bound  to  prove  a  valuable  consideration. 
•  •  •  It  will  be  noticed  that  the  statute 
provides  that  proof  of  a  defective  title  shifts 
the  burden  of  proof  upuL  the  holder.  A  title 
is  defective  where  the  Instrument  Is  obtained 
fcnr  an  Illegal  consideration.  It  follows, 
therefore,  that  if  the  consideration  be  shown 
to  be  Illegal,  as  for  a  gambling  debt,  an  un- 
lawful sale  of  commodities,  or  as  being  taint- 
ed with  usury,  the  burden  of  proof  will  then 
rest  upon  the  plaintiff  to  show  that  be  was 
a  holder  In  due  course;  but  proof  of  a  want 
or  failure  of  consideration  does  not  In  most 
jurisdictions  iterate  to  shift  the  burden  of 
proof  to  the  plaintiff."  Cases  are  dted  by 
the  authors  to  the  effect  that  the  Indorsee^ 
In  an  action  by  bim  against  the  maker,  can- 
not be  called  on  to  prove  consideration  until 
the  defendant  has  shown  that  the  note  was 


obtained  or  put  1b  drcalatl<m  tty  fraud  m 
undue  means,  and  that  pnMrf  of  want  or 
failure  of  consideration  between  a  maker 
and  a  payee  at  a  promissory  note  does  not 
change  the  presumption  that  one  to  wbom 
the  latter  has  Indorsed  and  ddlvered  tiie  note 
Is  a  bona  fide  bolder  for  value^  but  the  buv 
den  of  proof  is  upon  the  maker. 

No  fiicte  are  pleaded  showing  that  "Oie  in- 
sfrnmeut,  m.  any  algnature  thereto,"  was 
obteined  *1v  fraud,  duress,  or  finrce  and  fear, 
or  other  unlawful  means,  or  for  an  111^1 
consideration,"  or  that  the*  note  was  nego- 
tiated "In  breach  of  faith,  or  nndn*  snob  dr- 
cumstances  as  amount  to  a  fraud."  From 
plalntUTs  poBBCBsloat  aa  indorsee  and  produc- 
tion of  the  note  the  stetnte  deemed  It  prima 
fade  to  be  a  holder  in  due  course.  By  other 
provisions  of  the  statute  (section  157Q.  it 
Is  also  presumed  that  every  n^tiablfr  Instru- 
ment was  Issued  for  a  valuable  oaaslderatlon, 
and  that  every  person  whose  aibgnature  ap- 
pears thereon  became  a  party  thereto  for 
value.  The  question  of  defective  tltie  was 
not  an  issue  raised  in  tiie  cas^  as>t  waa  any 
evidence  Introduced  in  support  of  such  an 
issue.  The  evidence  introduced  by  way  of 
defense  was  merely  In  req>ect  of  fiillure  of 
consideration.  As  to  sudi  matter  the  burdai 
was  upon  the  tef^dant  to  estebllsb  it,  and 
to  show  notice  to  the  plaintiff.  While  the 
defendant  gave  evidence  tending  to  estebllsh 
the  facto  allied  in  Ida  answer  with  reqwct 
to  the  alleged  promise  made  to  him  1^  Sin- 
clair, he  gave  no  evidence  that  Uie  platotiff, 
prior  to  tiie  purchase  of  Oie  note,  had  notice 
thereof. 

Havii%  reached  this  condusioD,  It  is  whol- 
ly unnecessary  to  consider  the  assignment 
with  respect  to  the  question  of  the  compe- 
tency of  other  evldoice  wbldi  wss  Introduced 
by  the  plaintiff  tor  the  purpose  of  showing 
that  it  was  a  holder  in  due  course  and  that 
It  purchased  the  note  in  good  faith  for  value* 
and  without  notice  of  the  defendant'a  al- 
leged d^ense.  The  provislcms  of  Uie  statute 
that  every  negotiate  Instrument  la  deemed 
prima  fade  to  have  beai  lainied  f6r  a  valuatde 
consideration,  and  every  person  whose  de- 
nature appears  theretni  to  have  become  a 
party  thereto  for  value,  and  every  holder 
deemed  prima  tede  to  be  a  bdder  in  due 
course  (ezc^t  when  shown  that  the  title  of 
any  person  who  negotiated  the  Instrument 
was  defective,  which  was  not  all^^  iu>r 
shown),  were  alone  suffident  to  authorise 
the  findings  made  by  the  court  on  tiiese  mat- 
ters. 

The  Judgment  of  the  court  below  is  tt^e- 
fore  affirmed,  with  costs. 

McOABTZi  a  J.,  and  FBIOK,  J.,  cmcnr. 
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STATE  V.  SQUIRES. 
(Supreme  Court  of  Idaba    Dec.  12,  1908.) 

1.  HoinciDE  a  135*)— iNroBMATioN  — Sunrx- 
ciENCT— Means  of  Gouhission. 

Aq  information  cbarging  the  defendant  with 
the  crime  of  murder,  and  alleging  that  the  de- 
fendant at  a  Bpecified  time  and  place,  "then  and 
there  being,  did  then  and  there  willfuUr,  un- 
lawfully and  feloniously,  in  a  manner  untoiown, 
Btribe,  beat,  wound  and  illtreat  the  body  and 
person  of  Robert  Clemm,  a  human  being ;  by 
leasoD  whereof  the  said  Robert  (Memm  sickened 
and  lasffaished  with  mortal  alcknesi  and  feeble- 
ness of  body,"  etc.,  and  thereafter  died  from 
such  injuries  within  a  year  and  a  day.  Is  a  suffi* 
cient  allegation  of  the  means  whereby  the  homi- 
cide was  effe<;ted  and  the  manner  of  the  com- 
mission of  the  same. 

[Ed.  Nota.— For  other  cases,  see  Homidde, 
Gent.  DiK.  H  215-228;  Dec.  Dif.  1 135.*] 

2.  iNDIfTnCEKT  AND  INFORUATION    (§   55*)  — 

Sufficiency— Ltbeeai.  Consteuctiom, 
The  rule  of  liberal  construction  of  indict- 
ments and  information  haa  been  admted  in  this 
state.    State  v.  Sly,  11  Idaho,  110,  80  Pa& 
1135,  followed  and  approved. 

[Ed.  Note.— For  other  eases,  eee  Indictment 
and  Information,  Gent  T^t.  |  174;  Dec.  Dig.  | 
56.*] 

a  HosacTDB  (i  224»)  — Evidence  — Dbposi- 
TiONS  Taken  at  Cobonrb's  Inqce^t. 

As  a  general  rule,  dei>OBition8  taken  at  a 
coroner's  inquest,  under  the  provisions  of  sec- 
tion 8382.  Rev.  St.  1887,  are  not  admissible  up- 
on the  trial  of  a  person  accused  of  having  cans- 
ed  the  death  of  the  person  over  whose  body  the 
biqnest  was  held. 

[Ed.  Note.— For  other  cases,  see  Homldde, 
Cent  Dig.  {  467;  Dec  Dig.  {  224.*] 

4.  HOHICIDK  (S  260*)— ElVIDENCE— SUFnCIBN- 
CT— MANBLAnOBTEB. 

Evidence  in  this  case  examined,  and  held 
wholly  insufficient  to  support  the  verdict  and 
jadement  or  to  jnsti^  the  conviction  of  the  de- 
fendant 

[Ed,  Note.— For  other  cases,  see  Homldde, 
Cent.  Dig.  H  539-511 ;  De&  Dig.  I  250.*] 
(Syllabus  by  the  Court) 

A[q;>eal  frwn  District  Court.  LAtah  County ; 
E.  C  Steele,  Judge. 

Albert  H.  Squires  was  convicted  of  man- 
Blaughter,  and  from  the  Judgment,  and  au 
order  denying  a  new  trial,  he  appeals.  Re- 
Tersed. 

See,  also,  97  Pac  411. 

Stewart  8.  Denning,  and  T.  B.  West,  tor 
appellant   J.  J.  Oubeen,  Atty.  Gen.,  and  B. 

5.  'Cnm,  for  the  State. 

AILSHIE,  0.  J.  The  defendant  was  tried 
on  the  cha^  of  murder,  and  was  convicted 
of  manelaughter  and  sentenced  to  serve  a 
term  of  three  years  in  the  state  penitentiary. 
He  appealed  from  the  judgment  and  an  or- 
der denying  bis  motion  for  a  new  trial,  and 
that  appeal  was  subsequently  dismissed  by 
this  court.  State  v.  Squires,  97  Pac.  411. 
He  again  appealed  from  the  judgment  and 
order.  Counsel  for  the  state  moved  to  dis- 
miss the  appeal  from  the  order  denying  the 
motion  for  a  new  trial,  and  to  strike  the 
statement  of  the  case  from  the  record;  but 


subsequent  to  the  argument  and  aabmlsalon 
of  the  case,  the  Attorney  General  has  with- 
drawn that  motion. 

Appellant  assigns  the  action  of  the  court 
in  overruling  his  demurrer  to  the  Information 
as  error.  The  principal  objection  made  to 
this  Information  is  directed  against  the 
charging  part  thereof,  wherein  it  Is  alleged 
that  the  defendant  did  "then  and  there,  will- 
fully, unlawfully  and  feloniously,  in  a  man- 
ner unknown,  strtlce,  beat,  wound  and  Ill- 
treat  the  body  and  person  of  Robert  Clemm, 
a  human  being;  by  reason  whereof  the  said 
Robert  Clemm  sickened  and  languished  with 
mortal  sickness  and  feebleness  of  body,"  etc., 
and  thereafter,  within  a  year  and  a  day, 
died  from  such  Injuries.  Appellant  insists 
that  in  order  to  make  the  information  good 
the  prosecutor  should  have  cha^;ed  the  In- 
strument with  which  the  wound  was  inflicted, 
or  at  least  Its  general  character  and  the  na- 
ture of  the  Injury  that  was  inflicted  thereby. 
We  cannot  sustain  that  contention.  The 
rule  of  liberal  construction  of  indlctmenta 
and  information  has  been  adopted  In  this 
state.  State  t.  Sly,  11  Idaho,  110,  80  Pac. 
1123.  Under  that  rule  this  information  Is 
sufficient.  The  acta  charged  as  constituting 
the  offense  are  stated  in  "ordinary  and  con- 
cise language,  and  In  such  manner  as  to  en- 
able a  person  of  common  understanding  to 
know  what  la  Intended."  Section  7677,  Rev. 
St  1887.  The  defendant  was  In  no  respect 
misled  as  to  his  defense  by  the  language  used 
In  the  Information. 

It  is  next  insisted  by  appellant  that  the 
court  erred  In  refusing  to  admit  the  deposi- 
tion of  one  L.  B.  Martin,  which  was  taken 
at  the  coroner's  Inquest.  Upon  the  trial  It 
was  admitted  by  the  prosecuting  attorney 
that  the  witness  Martin  was  at  that  time 
absent  from  the  state.  Thereupon  the  de- 
fendant offered  in  evidence  the  deposition 
giveu  by  the  witness  at  the  coroner's  Inquest 
The  prosecuting  attorney  objected  to  its  ad- 
mission on  the  ground  that  It  was  incompe- 
tent, Irrelevant,  and  Immaterial.  The  court 
sustained  the  objection  and  excluded  the  dep- 
osition. We  think  it  must  be  admitted  as  a 
general  rule  that  deposltlws  taken  under 
our  statute  on  the  holding  of  an  inquest  are 
not  admissible  upon  the  trial  of  a  person  ac- 
cused of  causing  the  death  of  tbe  i>er8on  over 
whose  body  the  inquest  was  held.  2  Wig> 
more  on  Ev.  §  1374;  State  v.  Grady,  83  N.  O 
643;  Sylvester  v.  State,  71  Ala.  17;  Head  v. 
State,  40  Tex.  Cr.  R.  265,  50  S.  W.  352.  On 
tbe  other  baud,  they  are  admissible  like  any 
other  admissions,  statements,  or  declarations 
of  a  party  fo;r  tbe  purposes  of  impeachment 
when  the  proper  foundation  is  laid.  State 
v.  Corcoran,  7  Idaho,  220,  61  Pac.  1034 ;  Cox 
V.  Royal  Tribe,  95  Am.  St.  Rep.  772,  note 
4.  It  has  been  held,  however  in  State  v.  Mc- 
Neil, 88  La.  Ann.  1S32,  that  a  deposltUin  tak- 
en at  a  coroner's  InqneBt  is  admissible  on  ttie 
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part  of  the  defense;  that  In  such  case  the 
state  has  produced  the  wltneea  and  taken  the 
deposition,  and  that  the  state  consequently 
has  no  right  to  object  to  Its  use;  and  that 
the  defendant  may  waive  his  right  to  be 
present  and  cross-esamlne  the  witness,  and 
tbat  an  offer  to  Introduce  It  In  evidence  la  a 
waiver.  See,  also,  Johnson  t.  State,  26  Tex. 
App.  631,  10  S.  W.  235;  United  States  v. 
Qreene  (D.  C.)  146  Fed.  796;  Puis  v.  Grand 
Lodge,  13  N.  D.  559,  102  N.  W.  165.  Under 
the  provisions  of  section  8382,  Rev.  St  1887, 
the  coroner  Is  required  to  take  the  testi- 
mony of  witnesses  examined  by  blm  in  writ- 
ing. By  secUon  8383  It  Is  made  the  coroner's 
duty  In  the  event  any  person  has  been  arrest- 
ed, charged  with  causing  the  death  of  the  de- 
ceased, to  transmit  the  depositions  to  the 
magistrate  before  whom  the  prisoner  Is  held, 
and  It  Is  thereupon  made  the  duty  of  the 
magistrate  to  transmit  such  depositions, 
along  with  the  depositions  taken  in  his  court, 
to  the  clerk  of  the  district  court  The  chief 
reason  that  exists  for  not  allowing  the  In- 
trodnctlon  of  depositions  taken  at  the  cor- 
oner's Inquest  is  that  the  Inquest  is  ex  parte, 
and  the  parties  to  the  anbs^uent  litigation 
have  not  had  the  right  and  opportunity  of 
being  confronted  by  the  witness  and  of  cross- 
examination.  This  is  the  reason  that  Is 
given  In  most  every  instance  wbere  such  dep- 
ositions have  been  rejected  by  the  courts. 
We  conclude  that  It  was  not  error  to  reject 
this  deposition. 

The  principal  and  real  contention  made  by 
appellant  in  this  case  Is  that  the  evidence 
does  not  support  the  verdict  and  Judgment, 
and  that  there  is  no  evidence  whatever  in 
the  case  to  Justify  a  conviction.  We  are 
fully  satisfied  of  the  correctness  of  this  con- 
tention. We  have  read  and  re-read  the  whole 
of  the  evidence,  and  nowhere  find  anything 
that  would  to  our  minds  warrant  a  convic- 
tion of  tbe  defendant  or  that  can  be  said  to 
even  constitute  the  slightest  conflict  of  evi- 
dence on  the  question  of  hU  guilt  Tbe  evi- 
dence 18  entirely  circumstantial,  and  is  in  no 
respect  inconsistent  with  the  Innocence  of  the 
defendant;  but,  on  the  contrary,  is  entirely 
and  wholly  consistent  with  his  Innocence. 
In  State  v.  Seymour,  10  Idaho,  712,  79  Pac. 
823,  In  considering  the  sufficiency  of  the  evi- 
dence, we  said:  "The  undisputed  evidence 
in  this  case  Is  not  only  entirely  consistent 
with  defendant's  innocence,  but  inconsistent 
with  his  guilt,  and.  If  the  settled  rules  of 
law  uniformly  recognized  In  the  trial  of  crim- 
inal cases  are  to  be  applied  In  this  case,  it 
becomes  our  duty  to  so  declare  and  grant  the 
defendant  a  new  trial."  That  language  la 
equally  as  applicable  in  the  present  case. 
In  this  case  the  defendant  is  a  colored  man. 
He  owned  and  conducted  a  restaurant  In  the 
town  of  Troy  at  the  time  of  tbe  death  of 
Glemm.  Clemm  was  an  habitual  drunkard. 
During  his  sober  periods  he  had  been  working 
for  tiie  defendant,  waiting  on  tables.  The  de- 
foidant  had  repeatedly  befriended  blm,  and 


when  be  was  drunk  would  either  send  him 
home  or  take  him  to  some  place  where  he 
coQld  He  down  until  he  got  sober.  On  the 
night  of  this  oocurrence,  defendant  went  In- 
to his  rrataurant,  after  an  absence  for  a 
short  period,  and  found  Clemm  In  a  drunken 
stupor  lying  on  one  of  the  tables  in  a  little 
room  or  box  on  one  side  of  tbe  dining  room. 
He  also  found  two  men  and  a  dissolute  wo- 
man there  drinking  and  quarreling  and  us- 
ing vile  and  obscene  language.  He  ordered 
one  of  the  men  out  of  the  place,  and  aroused 
Clemm  and  told  him  to  go  home.  He  took 
Clemm  to  the  door,  and,  on  being  Informed 
by  the  latter  that  be  had  left  hla  coat,  went 
back  and  got  It  and  gave  It  to  htm  and  start- 
ed him  home.  The  defendant  says  that 
Clemm  staggered  and  fell  from  one  side  of 
the  walk  to  the  other  a  couple  times,  and 
Anally  got  up  and  started  on  up  tbe  walk. 
It  seems  that  Clemm  went  only  about  60 
feet  from  tbe  restaurant  door  and  fell  on  tbe 
sidewalk,  wbere  he  remained  until  morning. 
When  fotind  there  the  next  morning  he  was 
in  a  deep  stu[>or  and  unconscious.  He  was 
removed  and  medical  treatment  was  had, 
but  he  vras  never  aroused  and  did  not  re- 
cover consciousness.  He  died  during  the 
day.  On  an  examination  of  tbe  body  of  the 
deceased,  several  scratches  or  brultes  were 
found  over  his  limbs,  and  on  one  side  of  his 
head  was  a  bruise  swollen  to  half  the  size 
of  an  ^g,  and  the  blood  vessel  on  the  op- 
posite side  of  tbe  head  was  ruptured  and 
clotted  blood  was  found  Inside  the  skull. 
The  woman  who  had  been  in  the  restaurant 
tbe  night  before  was  found  back  of  an  ad- 
joining building  in  a  drunken  or  morphine 
stupor,  and  it  was  with  dltDcul^  that  she 
was  restored  to  consciousness.  The  two  men 
who  had  been  found  in  the  restaurant  were 
both  drinking  more  or  less  on  the  next  day. 
and  one  of  them  was  absent  from  the  state 
when  this  case  was  tried.  No  one  testified 
or  claimed  that  the  defendant  struts  Clemm 
In  the  restaurant  or  when  he  took  him  to  the 
door  and  started  him  home.  It  Is  clear  that 
Clemm  and  the  woman  had  too  much  whisky 
that  night  and  their  condition  on  the  follow- 
ing morning  Indicates  that  it  must  have  been 
drugged.  As  to  how  Clemm  received  the 
wound  on  the  head  Is  In  doubt,  but  it  is  not 
Impossible  or  Improbable  that  It  was  caused 
from  a  fall.  On  the  other  band,  It  may 
have  been  caused  by  a  blow  administered  by 
some  one,  though  no  motive  la  shown  or  at- 
tributed to  any  one  for  giving  him  such  a 
blow.  It  was  shown  on  the  trial  that  the 
defendant  had  always  befriended  Clemm  even 
to  the  detriment  of  his  business,  and  he  prov- 
ed by  some  of  the  leading  business  men  of 
tbe  town  of  Troy  that  he  had  always  borne 
a  good  reputation  for  peace  and  quiet  in 
that  communis.  The  fact  that  the  defraad- 
ant  is  a  colored  man  should  not  have  militat- 
ed against  him. 

The  condition  of  the  record  In  this  case 
has  caused  the  court  much  anBoyance  and 
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nnnecessary  labor,  and  had  the  Attorner  Gen- 
eral Dot  withdrawn  his  motion  we  would 
Dot,  perhaps,  under  the  etatute  and  establish- 
ed rules  of  practice,  have  been  able  to  grant 
the  relief  to  which  the  defendant  is  clear- 
ly entitled.  The  record  discloses  careless- 
ness on  the  part  of  counsel  In  the  trial  of 
this  case  and  the  preparation  and  prosecu- 
tion of  the  appeal.  We  feel  constrained  to 
make  this  observation  at  this  time  In  the 
hope  that  it  may  prove  useful  to  counsel  in 
future  appeals. 

The  Judgment  in  this  case  is  reversed,  and 
a  new  trial  Is  granted.  In  view  of  the  fact 
that  the  defendant  has  now  served  In  the 
county  Jail  what  would  amount  to  at  least 
balf  his  sentence,  and  that  the  evidence 
which  has  been  produced  is  iDsufficteat  to  sup- 
port a  verdict  and  Judgment  against  him,  it  is 
hereby  advised  that  the  district  court,  or  Judge 
thereof,  make  an  order  dlteharglng  the  de- 
fendant, unless  the  prosecuting  attorney, 
within  30  days  after  the  going  down  of  the 
remittitur  in  this  case,  makes  a  showing  to 
the  court,  or  Judge  thereof,  that  he  has  oth- 
er and  additional  material  evidence  In  the 
case  tliat  was  not  produced  on  the  previous 
trial. 

SULLIVAN  and  STBWABT,  JJ.,  concur. 


LB  QUUIB  «t  aL  t.  CHAMBERS. 
(SnpTrau  Oottit  of  IdahOb   Nov.  20.  1908.) 

1.  Waicbs  JlItd  Watkb  Ooubseb  21*)— Ap- 
PBOPBiAXton  or  Watkbs— Pdblio  Lands. 

Where  L.  enters  upon  a  tract  of  land  claim- 
ed and  held  by  I.  as  a  homestead  entiy,  and  ap* 
pr(q>riates  and  diverts  the  waters  of  a  spring 
theretm,  and  conveys  the  same  by  means  of  a 
pipe  to  other  lands,  and  tbsreafter  I.'s  home- 
staad  eutiy  la  canceled  and  C  entets  the  land 
aa  a  homestead,  the  latter  takes  the  same  sub- 
ject to  the  buraen  and  servitude  of  L.'fl  water 
appropriatioQ  and  easement,  and  under  the  stat- 
ute ot  this  state  and  section  2339  of  the  Bevised 
Statutes  of  the  United  States  (U.  8.  Comp.  St 
1901,  p.  1487),  sudi  water  rlpit  and  easement 
will  be  protected  by  the  courts. 
■  fBJd.  Note.— For  other  eases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  I  14;  Dec  Dig.  | 
21»3 

2.  Watxbs  aitd  Watsb  ComtSEB  (S  21*)— Ap- 

^OFBIATIOH  OT  WATBBS— PUBUO  LANDS. 

In  this  case  I.  did  not  complain  of  the  en< 
try.  appropriation,  and  diversion  made  by  L., 
and  the  government  could  not  do  so  because  It 
has  given  its  express  assent  thereto  by  statute, 
and  the  land  was  therefore  Impressed  with  L.'s 
water  right  appropriation,  and  easement  at  the 
time  of  the  entry  thereof  by  0. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  S  14;  Dec.  Dig.  S 
21.»] 

3.  WaTEBS  AKD  WaTBB  COtTBSBB  (8  7*)— Ap- 

pBOPBiAnoH  or  Waters  —  Waters  Sub- 
jKcrr  TO. 

Under  the  statutM  of  this  state,  section  1 
of  the  act  of  March  11,  1903  (Sees.  Laws  1908, 
224),  any  person,  araociation,  or  corporation 
within  ^e  state  may  aimroprtate  and  divert 
"the  waters  of  any  natural  streams,  springs  or 


seepage  waters  or  lakes  or  other  public  waters 
in  the  state  of  Idaho"  for  any  useful  or  bene- 
ficial purpose. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Gent.  Dig.  |  2;  Dec.  Dig.  1  7.'] 

4.  Watebb  and  Watbb  Coimws  (§  7»)— Ap- 

PBOFBIATION  OF  W ATBBS  —  WATKBS  SUB- 
JECT TO. 

It  can  make  no  difference  that  the  waters 
collecting  and  forming  what  Is  known  as  a 
spring  are  seepage  and  percolating  waters,  rath- 
er than  from  a  well-defined  subterranean  stream, 
so  long  as  such  waters  gravitate  to  and  collect 
at  a  certain  and  definite  point  and  there  consti- 
tute a  volame  of  water  known  and  deSiniated  as 
a  spring.  In  either  case  such  waters  found  up- 
on tjie  public  dom^  are  subject  to  locatlrai 
and  appropriation  for  any  useful  or  beneficial 
purposes  under  the  statutes  of' this  state,  and 
are  therefore  protected  and  reserved  from  fu- 
ture disposition  under  the  act  of  Congress,  sec- 
tion 23^  of  the  Revised  Statutes  of  the  United 
States  (U.  S.  Oomp.  St  1901,  p.  1437). 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  |  2 ;  Dec.  Dig.  I  7.*] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Nez  Perce 
County ;  Edgar  C  Steele,  Judge. 

Action  to  quiet  title  to  a  water  right,  ap- 
propriation, and  easement,  and  to  restrain 
Interference  therewith,  by  Delphlue  Le 
Qulme  and  another  against  Joeephus  Cnuim- 
bers.  From  an  order  denying  an  Injunction 
pendente  lite,  plalntifra  appeal.  Beversed, 
and  remanded  with  direction. 

John  O.  Bender,  for  appellants.  Clay  Me- 
Name^  for  respondent 

AILSHIEl,  C.  J.  'nils  is  an  appeal  from 
an  order  denying  the  plaintiffs  an  Injunction 
pendente  lite.  There  seems  to  be  practically 
no  dispute  between  the  parties  as  to  the 
facts  In  the  case.  The  only  question  to  be 
determined  la  one  of  law.  On  the  22d  day 
of  June,  1905,  one  Wm.  D.  Irwin  made  home- 
stead entry  at  the  Lewlston  land  office  for 
the  N.  W.  ^4  of  the  S.  W.  %  of  Sec.  21,  and 
the  N.  E.  J4  of  the  S.  E.  %  and  the  E.  %  of 
the  N.  E.  14  of  Sec.  20,  Tp.  36  N.,  R.  5  W., 
B.  M.  Xez  Perce  county.  On  about  Novem- 
ber 15,  1906,  plalntlCTs  herein,  with  the  con- 
sent of  Irwin,  b^an  working  on  and  devel- 
oping the  waters  of  a  spring  situated  on 
this  homestead,  acting  under  the  assumption 
that  the  old  statute  of  this  state  governing 
the  location  and  appropriation  of  waters  was 
Btlll  In  effect,  proceeded  to  post  notices  of 
the  appropriation  at  the  point  of  diversion, 
which  was  at  the  spring,  and  In  pursuance 
thereof  developed  and  diverted  the  waters 
of  the  spring.  Thereafter,  and  on  learning 
that  the  law  had  been  amended,  the  plain- 
tiffs applied  to  the  state  engineer  for  a  per- 
mit to  appropriate  the  waters,  and  there- 
after, and  on  April  21,  1906,  received  permit 
No.  10,060  from  the  state  engineer,  and  there- 
after, and  In  August  of  the  same  year,  made 
proof  of  the  completion  of  the  works  and  the 
ai^lication  of  the  water  to  a  baieflclftl  use 
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under  the  provlsioiui  of  this  permit  The 
plaintiffs  constrncted  a  pipe  line  from  tbls 
spring  to  the  land  belonging  to  them,  con- 
veying the  water  to  the  place  of  Intended 
use,  and  have  ever  slnCs  been  using  the  wa- 
ter for  domestic  purposes  and  Irrigation,  and 
apparently  have  no  other  means  of  supply- 
ing themselves  efther  for  domestic  purposes 
or  purposes  of  irrigation.  The  water  so  ap- 
propriated amounts  to  about  one-fourth  of  a 
<mblc  foot  per  second.  On  February  23,  1906, 
the  defendant,  who  Is  respondent  herein, 
filed  a  contest  in  the  United  States  land  of- 
fice at  LewlstoQ  against  the  Irwin  home- 
stead, alleging,  the  failure  of  Irwin  to  estab- 
lish a  bona  fide  residence  on  the  land  as 
provided  by  law  and  the  regulajtlom  of  the 
land  office.  The  contest  was  thereafter 
heard  In  the  United  States  land  office,  and  a 
•decision  was  rendered  recommending  the  can- 
cellation of  the  homestead  entry.  An  ap- 
peal was  taken  from  that  decision  to  the 
Commissioner  of  the  General  Land  Office, 
and  thereafter  and  on  July  15,  1907,  the 
'Commissioner  rendered  his  decision  affirming 
tbe  ju^ment  of  the  local  land  office.  There- 
after an  appeal  was  taken  to  tbe  Secretary 
of  the  Interior,  and  on  January  28,  1908, 
the  decision  of  the  Commissioner  and  of  the 
local  land  office  were  affirmed.  On  March 
30,  1908,  the  Irwlu  homestead  entry  was  or- 
dered canceled,  and  the  respondent  herein, 
Chambers,  was  given  a  preference  right  to 
file  on  the  land-  Thereafter,  and  on  the  6th 
day  of  April,  1908,  and  In  pursuance  of  the 
preference  right  given  him,  Chambers  made 
his  homestead  entry  No.  12,558  on  this  tract 
of  land.  Thereafter,  and  on  about  April 
15,  1908,  Chambers  tore  up  and  removed  the 
pipe  that  plaintiffs  had  placed  across  this 
land  and  through  which  tlie  waters  were 
conveyed  from  this  spring  to  plaintiffs'  prem- 
ises. The  plaintiffs  thereupon  commenced 
this  action  to  secure  a  perpetual  Injunction 
against  defendant,  enjoining  and  restraining 
him  from  interfering  with  plaintiffs'  water 
right  and  pipe  line.  Th6  water  In  contro- 
versy and  involved  In  this  action  comes 
wholly  from  a  spring  that  arises  on  the  land 
In  qctestlon,  now  the  homestead  of  defendant 
and  respondent,  and  at  no  time  prior  to  this 
diversion  does  It  appear  that  It  ever  flowed  a 
sufficient  quantity  or  volume  to  form  a  sur- 
face stream  or  carry  any  water  beyond  the 
limits  of  tbls  homestead.  What  little  water 
did  flow  from  tbe  spring  was  immediately 
tak«i  up  b7  the  soU  adjacent  to  the  spring. 

The  appdlanbi  contend  that  th^  origin* 
ally  went  onto  this  land  with  the  consent  of 
Irwin,  the  first  homestead  entryman,  and 
that  so  far  as  the  government  of  the  United 
States  Is  concerned  th^  had  the  consent  to 
enter  and  a]K>ropriate  any  waters  on  the 
land  under  and  by  virtue  of  the  provisions  of 
section  2339  of  the  Revised  Statutes  of  the 
United  States  (U.  S.  Oomp,  St  1901.  p.  1437). 
Under  tbls  latter  atatate  It  Is  provided  that: 


"Whenever,  by  priority  of  possession,  ri^ta 
to  the  use  of  water  for  mining,  agricnltural. 
manufacturing,  or  other  poiposes,  hSTe  vest 
ed  and  aocroed,  and  the  same  are  recognized 
and  acknowledged  by  tbe  local  custtHns,  l&wa. 
and  the  decisions  of  courts,  the  possessors  and 
owners  of  such  vested  rights  shall  be  main- 
tained and  protected  In  tbe  same;  and  the- 
rlg^t  of  way  for  the  constmctton  of  ditches 
and  canals  for  tbe  purposes  herein  spedfled 
is  acknowledged  and  conflrroed.  *  •  • " 
Tbe  respondent  contoids  in  support  of  the 
Judgm«tt  of  the  trial  court  that  this  land 
was  not  public  domain,  but,  on  the  contrary, 
had  been  segregated  therefrom  by  the  Ir^ 
win  homestead  entry,  and  was  not  open  to 
the  acquisition  of  a  water  right  and  right 
of  way  for  pipe  line  prior  to  the  cancella- 
tion of  the  Irwin  homestead  entry,  and  that 
Immediately  upon  the  cancellation  of  the 
homestead  entry  the  respondent's  preference 
right  attached  by  virtue  of  his  having  been 
the  successful  contestant  of  the  homestead 
entry.  Respondoit  insists  that  no  right  at- 
tached on  the  part  of  the  appellants  or  any 
one  else  between  the  time  of  the  cancella- 
tion of  tbe  first  homestead  entry  and  the 
making  of  respondent's  entry  thereafter. 
This  contention  is  fully  answered  and  dis- 
posed of  by  some  of  the  decisions  to  which 
our  attention  has  been  called 

In  ttie  case  of  Maffet  v.  Qulne  (a  C.)  93 
Fed.  347,  this  Identical  legal  proposition 
arose  over  a  water  right  and  right  of  way 
for  flume  over  land  within  the  Northern  Pa- 
cific land  grant,  which  land  was  siUneqnent- 
ly  patented  to  Qulne  under  a  homestead  en- 
try. On  this  question  Judge  Bellinger  said: 
"As  to  the  second  question,  It  Is  Immaterial 
whether  these  lands  were  covered  by  the 
grant  to  the  Northern  Pacific  Railroad  Com- 
pany or  not.  If  they  so  were,  there  must  have 
been  an  Interval  of  time  when  their  owner- 
ship was  reinvested  In  t^e  government  of  the 
United  States,  in  order  to  enable  them  to 
■be  taken  under  tbe  homestead  laws,  and  at 
such  time  the  pre-existing  appropriation  and 
use  would  be  as  effective  as  if  subsequently 
made,  and  when  the  title  had  so  Tehivested 
In  the  government"  This  principle  Is  more 
tersely  stated  In  the  second  imragraph  of 
the  atyllabnB.  as  follows:  *'When  land  In- 
cluded In  a  railroad  grant  reverts  to  the 
government,  a  subsequent  patoitee  under  tbe 
homestead  laws  takes  the  title  subject  to  the 
T^^ht  of  way  for  a  ditch  or  canal  over  it 
which  was  acquired  prior  to  his  fflitry;  and 
It  Is  immaterial  whether  the  appropriation 
was  made  prior  or  snbsequont  to  the  time 
the  government  was  reinvested  with  Utle." 

A  petitloji  for  a  rebearii^;  was  snbseqnoit- 
ly  granted  In  that  case,  and  an  additional 
opinion  was  thereafter  filed  and  is  reported 
in  95  Fed.  199.  In  the  subsequent  opinion 
the  court,  dealing  with  this  same  question, 
said:  "It  does  not  alter  the  case  that  the 
act  of  Congress  gives  homesteaders  an  ex- 
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elusive  right,  for  six  months  after  the  for- 
feiture, to  enter  the  forfeited  lands  under 
the  homeBtead  laws.  This  Is  a  mere  prefer- 
eDce.  It  In  no  wise  affects  the  title  takai  by 
tlie  homesteader,  and  does  not  enlarge  his 
rights  over  what  they  would  have  been  with- 
out this  preference.  As  between  the  defend- 
ant and  another  seeking  title  under  the 
homestead  laws  of  the  United  States,  the 
statute  would  t^rate  to  give  the  defradant 
the  better  right  Neither  this  statute,  nor 
the  fact  of  the  prior  grant  to  the  Northern 
Pacific,  can  affect  the  fact  that  Quine,  the 
defendant,  takes  his  title  from  the  govern- 
ment After  the  forfeiture,  the  title  to  this 
land  was  reinvested  in  the  government,  and 
passed  from  the  government  to  Qulne,  and 
he  took  this  title  subject  to  the  location  of 
the  plaintiff's  flume  under  the  acts  of  Con- 
gress. There  Is  an  express  reservation  In 
the  patent  to  the  defendant  which  shows 
that  It  was  not  the  purpose  of  Congress  to 
convey  any  right  Inconsistent  with  that  held 
ander  such  a  location.  This  land  was  liable 
to  the  Imposition  of  this  burden  while  the 
title  was  in  the  goventment  and  so  of  any 
Tight  In  the  govemmoit  at  the  time  the 
flume  was  built  The  railroad  company  ffid 
not  complain,  and  the  government  could  not 
since  what  was  done  was  in  conformity  with 
public  policy  and  was  authorized  by  law. 
In  short,  the  title  and  all  rights  and  inter- 
ests relating  to  this  land  were  either  In  the 
railroad  company  or  in  the  government  when 
the  flume  was  built,  and  the  apprqcirlatlon 
was  acquiesced  in  by  the  former  and  ex- 
pressly authorised  by  the  latter." 

The  same  anestlon  arose  In  San  Jose  Land 
*  Water  Ca  t.  San  Jose  Boncfa  Co..  129 
Cal.  673,  62  Fac.  269.  and  the  Supreme  Court 
of  California  sold:  "Whether  def^idant's 
predscessors  could  acquire  any  rlgbta  of  way 
or  other  easements,  or  appropriate  the  wa- 
ters of  San  IMmas  cre^,  after  the  grant  to 
the  Atlantic  &  Padflc  Company.  If  that  com- 
pany bad  finally  perfected  its  right  to  a 
title  and  had  objected  to  such  approjiwiatlon, 
need  not  be  decided.  While  the  land  was 
withdrawn  from  entry  under  its  grant,  it 
did  not  object  to  defendant's  appropriation, 
and  before  any  rlghtii  wen  acquired  by 
plnintifls*  predecessors  the  land  was  restored 
to  the  public  domain,  and  whatever  rights 
defendant's  predecessors  had  acquired  by  ap- 
propriation of  wetter  or  rt^ts  to  make  ditch- 
es and  lay  i^pe  lines  attached  at  once  upon 
the  forfeiture  of  the  grant  of  the  Atlantic 
&  Padflc  Company  by  the  aet  of  July  6, 
1886,^  &  6S7,  24  Stat  128,  and  the  restoration 
of  tlie  land  to  the  public  domain.  If  the 
land  had  not  been  granted  to  the  Atlantic  & 
Pacific  Company,  the  r^hts  of  the  appro- 
prUtors  would  have  attached  to  the  land  un- 
der the  act  of  July  27.  1866,  c.  278.  14  Stat 
202;  and  amendatory  'acts,  granting  the  right 
to  CMUtmct  dittoes,  etc;  and  we  see  no 
reason  why.  upon  the  failure  of  the  grant 
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and  the  resumption  to  full  title  by  the  gov- 
ernment the  defendant's  rights  did  not  be- 
come valid  from  their  Inception." 

We  conclude  from  the  foregoing  authori- 
ties, as  well  as  upon  the  reason  of  the  mat- 
ter, that  the  appellants'  water  right  had 
attached  In  conformity  with  the  state  law 
and  the  act  of  Congress  prior  to  the  filing  of 
respondent's  homestead  entry,  and  that  re- 
spondent consequently  acquired  his  right  In 
and  to  tha  land  from  the  United  States  sub- 
ject to  the  prior  right  of  way  and  water  lo- 
cation  of  appdlonts.  If  It  be  contended  that 
this  right  was  acquired  at  a  time  when  the 
land  had  been  segr^ted  fnnn  the  public 
domain  and  during  the  exlstmce  of  the  Ir^ 
win  homestead  entry,  the  answer  to  that  Is 
that  It  appears  to  hare  been  done  with  the 
consent  and  acquiescence  of  Irwin  the  oitry- 
mon.  If.  on  the  other  hand.  It  be  contended 
that  the  land  was  at  all  times  a  part  of  the 
public  domain  prior  to  the  entry  of  respond- 
ent, then  flie  answer  is  that  the  act  of  Con- 
gress above  quoted  conferred  the  right  and 
that  the  entry  of  appellants  was  with  the 
consent  of  the  United  States,  the  owner  of 
the  fee.  Or,  If  it  be  conceded,  as  we  think  is 
the  correct  proposition,  that  this  land  was 
s^regated  from  the  public  domain  until  the 
cancellation  of  the  Irwin  hmnestead,  and 
thereupon  it  reverted  to  the  public  domain 
and  remained  sudi  until  the  entry  was  made 
by  respondent,  then  there  must  have  been  a 
period  of  time  during  wUdi  the  land  was 
public  domain  and  subject  to  the  rights  and 
daims  of  appellants,  and  at  which  tbne  these 
rl^ts  properly  and  legally  attached  under 
the  act  of  Congress.  In  any  event  this  land 
was  impressed  with  the  burden  and  servi- 
tude of  appellants*  water  rii^t  and  easement 
at  the  time  of  respondent's  entry. 

It  Is  next  contended  by  respondent  that, 
since  the  waters  going  to  make  up  this  spring 
are  purely  seepage  and  percolating  watera 
and  do  not  come  from  any  well-defined  sub- 
terranean stream,  they  are  not  subject  to 
location  under  the  laws  of  this  state,  and 
that  their  appropriation  Is  therefore  not  pro- 
tected under  the  act  of  Congress.  In  line 
with  this  contention  It  is  argued  that  perco- 
lating and  seepage  waters  are  as  much  a 
part  of  the  land  Itself  as  the  soil,  the  rock, 
and  stone  found  therein,  and  that  such  wa- 
ters are  not  the  subject  of  appropriation  or 
diversion.  The  principal  case  relied  on 
respond«it  in  support  of  this  contention  Is 
Southern  Pac.  R.  Co.  v.  Dufour,  95  Cal. 
615,  30  Pac.  673,  19  L.  R.  A.  92.  In  that  case 
it  was  held  that:  "The  law  controlling  the 
rights  to  subterranean  waters  not  running 
tbrough  a  channel  or  defined  course  Is  very 
different  from  that  affecting  the  rights  of 
surface  streams.  In  the  former  case  the 
water  belongs  to  the  soil.  Is  a  part  of  it  is 
owned  and  possessed  as  the  earth  Is — It  may 
be  used,  removed,  and  controlled  to  the  same 
^tent  by  the  owner — and  no  action  will  lie 
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tCT  Injuries  caused  by  cutting  it  off."  This 
case,  however,  has  been  disttngulBhed  and 
greatly  modified.  If  not  entirely  overruled, 
on  this  particular  point  In  the  more  recent 
cases  of  Katz  v.  Wilkinahaw,  141  Cal.  116, 
70  Pac.  663,  and  opinion  on  rehearing,  74 
Pac.  766,  64  L.  R.  A.  236,  90  Am,  St.  Bep. 
85,  and  the  case  of  Cohen  t.  La  Canada  Li  ft 
W.  Ca,  142  CaL  437.  76  Pac.  47. 

In  Katz  T.  Wilklnehaw,  the  previous  Cali- 
fornia cases  are  reviewed  In  detail  and  class- 
ified, and  the  doctrine  is  squarely  announced 
that  seepage  and  percolating  waters  may  be 
appropriated,  and  such  appropriation  will  be 
recognized  and  protected  by  the  courts. 

In  Cohen  r.  La  Canada  L.  &  W.  Co.,  the 
controversy  arose  over  some  springs  on  va- 
cant public  land.  The  plaintiff  drove  pipes 
into  the  rocks  at  the  springs  and  piped  off 
the  water.  Later  the  defendant  came  and 
drove  tunnela  near  by.  causing  the  water  to 
cease  flowing  in  tbe  pipes  and  to  flow  through 
the  tunnel.  Tbe  court  gave  Judgment  against 
the  subsequent  comer  and  in  favor  of  the 
prior  appropriator.  These  cases  are  discuss- 
ed and  reviewed  in  Weil  on  Water  Rights,  fiS 
77  to  80,  Inclnslve,  and  the  author  concludes 
that  they  mark  the  establishment  of  a  new 
rule  in  California  with  reference  to  seepage 
and  percolating  waters.  In  this  case,  how- 
ever, the  facts  are  somewhat  different,  for 
the  reason  tha^  whether  tbe  waters  are  from 
a  well-defined  subterranean  stream  or  purely 
seepage  and  percolating  waters,  it  neverthe- 
less stands  as  an  admitted  fact  in  the  case 
that  they  flow  to  and  collect  at  a  definite 
and  certain  place  and  there  form  what  is 
called  by  all  parties  a  spring.  Tbe  fact  that 
the  water  of  this  spring  in  Its  natural  state, 
before  any  appropriation  or  diversion,  was 
lost  In  tbe  adjacent  soli  and  did  not  fiow  off 
tbe  land  in  a  definite  stream,  can  make  no 
difference  and  in  no  way  abridges  the  right 
of  tbe  first  comer  to  locate  and  appropriate 
and  develop  the  same  for  a  useful  or  bene- 
ficial purpose.  If  tbe  land  on  which  this 
spring  was  located  had  already  been  patent- 
ed before  the  location  by  appellants,  then  a 
different  questlou  would  arise,  because  ap- 
pellants would  have  been  trespassers  In  en- 
tering upon  the  land  for  the  purpose  of  locat- 
ing, appropriating,  and  diverting  the  water 
unless  they  first  had  acquired  a  license  or 
casement  so  to  do.  On  the  other  hand,  the 
government,  by  act  of  Congress,  Invites  per- 
sons to  enter  upon  the  public  domain  for  the 
purpose  of  locating,  appropriating,  and  di- 
verting any  waters  tbereon  found  for  such 
useful  and  beneficial  purposes  as  are  recog- 
nized by  the  laws  of  tbe  state  or  Jurisdiction 
within  which  the  lands  are  located.  The 
statute  of  this  state,  section  1  of  tbe  act  of 
March  11,  1903  (Sess.  Laws  1903,  p.  224), 
Bpedflcally  recognizes  tbe  right  of  any  per- 
■on,  association,  or  corporation  wlthbi  this 


state  to  appropriate  and  divert  "the  waters 
of  any  natural  streams,  springs,  or  seepage 
waters  or  lakes  or  other  public  waters  In  ttie 
state  of  Idaho."  The  water  Involved  In  this 
case  comes  clearly  witliln  the  purview  of  the 
foregoing  statute. 

In  the  case  of  Sullivan  t.  Northern  Spy 
Min.  Co.,  U  Utah,  438,  40  Pac.  709,  SO  L.  H. 
A.  186,  the  Supreme  Court  of  Utah  held  that 
tbe  "discoverer  of  percolating  waters  on  pub- 
lic lands,  by  dicing  a  well  for  the  purpose 
of  collecting  the  same  for  use,  acquires  an 
easement  In  the  land  for  the  maintenance  of 
his  well  and  the  right  to  the  water  as  an 
appropriator  thereof  as  against  a  subsequent 
locator  of  the  land  upon  wbk3i  the  wdl  Is 
situated." 

We  conclude  that  the  trial  court  erred  in 
denying  appellants*  application  for  a  tempo- 
rary Injunction  restraining  and  enjoining  de- 
fendant from  breaking  and  destroying  plain- 
tiffs' water  pipes  and  Interfering  with  their 
water  right  as  set  out  in  their  complaint  and 
admitted  by  defendant's  affidavits. 

Tbe  order  denying  tbe  application  for  a 
temporary  injunction  is  reversed,  and  the 
cause  remanded  with  direction  to  the  trial 
court  to  take  sucb  fnrtbw  action  in  the  prem- 
ises as  is  In  harmony  with  the  views  herein 
exprened.  Oosts  awarded  fn  favor  of  appel- 
lants. 

SULLITAN  and  STEWART,  JJ..  concur. 


STEBRBrrr  v.  sweenbt. 

(Snpieme  Court  at  Idaho.   Nov.  21,  190a) 

1.  LnirrATioN  of  Actions  (S  163*)  —  Past 
Patmbht— Operation  ano  Effect. 

Under  the  provisions  of  section  4817,  Bel- 
linger's Ann.  Codes  &  St.  Wash.  (Pierce's  Code, 
i  301),  a  partial  payment  made  upon  a  prtMilB- 
sory  note,  after  due  and  twfore  the  statute  of 
limltatioDS  has  mn,  fixes  the  date  of  sadi  pay- 
ment as  tbe  time  from  which  the  statute  begioa 
to  run. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  S  647;  Dec  Dig.  {  163.*] 

2.  Limitation  of  Actions  (J  1*)— Natuke  of 
SrATnTOET  Limitatiohs. 

The  statute  of  limitatiuiB  does  not  mean 
that  the  debt  has  been  paid.  It  is  a  personal 
privilese  which  the  law  gives  to  the  debtor 
whereby  he  may  say  that  tee  debt  la  stale,  and 
for  that  reason  should  not  be  enforced. 

[Ed.  Note.— For  other  cases,  see  Lfmitation  of 
Actions,  Cent  IMg.  $S  1-3;  Dec.  Dig.  |  1.*] 

S.  Liuitation  of  Actions  ($  163*)  —  Pajtf 
Paticent — Ofesation  and  Effect. 

This  statute  of  Washington,  however,  aaym 
to  the  debtor  that,  it  he  acknowledge  the  in- 
dehtednesa  by  making  a  payment  tbereon, -it  be- 
comes an  a(±nowledgment  that  tbe  debt  has  not 
t>een  discharged  and  reconiizes  tbe  debt  as  in 
existence,  and  fixes  the  date  of  payment  aa  a. 
new  date  from  wMdi  the  statute  begins  to  run. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions.  Cent.  Dig.  1  647:  Dec  Dig.  S  163.*] 


•For  otlier  caiM  set  asms  topic  and  section  NUUBBR  In  Dw.  *  Am.  Digs.  1907  to  date,  *  Repwur  ImSawm 
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4.  LiiUTATioN  or  Actions  (S  163*)— PABtr 

PAnfENT—OPBBATION  AflD  EVTEOT. 

This  statute  in  effect  declares  that  the 
matins  of  a  partial  paymetit  by  a  debtor,  after 
the  matarity  of  the  oebt  and  before  the  atatnte 
ot  limitations  haa  run,  is  a  waiver  of  the  debt- 
or's priTllege  to  claim  the  matnri^  of  the  debt 
u  the  date  fran  -whkh  the  statote  be^ns  to 
mn. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  f  017;  Dec.  Dig.  |  163.*] 

B.  liouTATioH  or  AcixoRs  a  2*)— Wbat  Iiaw 

QovEans. 

Where  a  rerident  of  this  state  goes  Into  the 
state  of  WaabiDgton  and  makes  a  partial  pay- 
ment upon  a  Washington  contract  after  its  ma- 
tnrit7,  and  twfore  such  coDtract  is  barred  by 
the  statute  ot  limitations  of  that  state,  upon 
his  return  to  this  state  the  contract  follows 
him  as  made,  and  is  enforceable  under  the  laws 
of  this  stat».  and  the  statute  of  limitaticMBS  *>t 
tills  state  baeins  to  nm  upon  his  re-entry  into 
tliis  simte  after  soch  payment 

(Bd.  Notftr-Fw  other  cases,  see  Umltatl«  of 
AetlooB,  Osnt.  Dig.  m  4-6rD«s.  Dig.  f  SL*] 

6.  LnciTATiow  or  AcmoirB  (|  2*)— What  Law 

GOTSBHS. 

la  order  to  determine  the  application  of 
ttie  sutats  tit  limitations  of  this  state  to  a  con- 
tract entered  into  in  the  state  of  Washington,  it 
is  necessary  to  examine  said  contract  and  the 
laws  of  the  state  of  Waabiogton  for  the  pur- 
pose of  determining  the  date  from  which  the 
statute  runs. 

[Ed.  Note.— For  oOier  case^  see  Umitation  of 
Action.  Cent  Dig.  fft  4-8;  De&  Dig.  {  Z*] 

7.  Trial  (|  897*>-Tbul  bt  Goubt-Fihd- 
iHOB— SumqiiNOT. 

A  general  finding  that  all  the  material  al- 
legations of  the  answer  are  supported  by  the 
endenee  and  true,  and  tliat  all  the  material  al- 
l^tlons  ot  the  complaint  in  conaict  witli  the 
foregoing  findings  are  onsupported  by  the  en- 
dence  and  untrue,  Is  InsDOdent  to  support  a 
judgment 

[Ed.  Note.— For  other  eases,  see  Trial,  Cent. 
Dfg.  H  94a-»lS;  Dec  Dig.  {  387.*] 
&  liiMTTATioir  OT  Actions  (i  6*)— Rbhdehob 

IN  State. 

Whether  residence  within  this  state  for  the 
statutory  period  will  prevail  as  a  plea  in  bar 
apon  a  written  contract  depends  upon  the  na- 
ture ot  the  contract,  its  maturity,  and  the  date 
from  whidi  the  statute  higiiu  to  ran. 

[B!d.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Dec.  Dig.  S  0.*] 

(Syllabns  by  the  Court] 

Appeal  from  District  Court,  Nez  Perce 
County:  Edgar  0.  Steele,  Jtidge. 

Action  by  I.  J.  Sterrett  against  S.  B.  Swee- 
ney. From  a  judgment  for  defendant,  and  an 
order  denying  a  new  trial,  plaintiff  appeals. 
Rferersed,  and  new  trial  ordered. 

L  N.  Smith,  for  appellant  George  W. 
TannahOl,  for  reapondoit 

STBWAKT,  J.  This  actUm  wu  commenc- 
ed Hay  8,  1906.  Tlie  ccnnplalnt  contains 
tbree  causes  of  action.  Tbe  first  la  founded 
upon  a  promissory  note  executed  by  defend- 
ant to  plaintur  fbr  the  sum  of  |700,  dated 
July,  1890,  and  payable  on  or  before  October 
1,  1800.  The  ^ce  of  payment  is  not  stated 
in  the  note.  The  note,  however,  la  dated  at 
Walla  Walla,  Wash.  It  la  alleged  that  pay- 


ments were  made  upon  said  note  as  follows  i 
December  10, 1800,  |7a00 ;  December  10. 1001, 
9126.  The  latter  payment  waa  Indorsed  up- 
on said  note  by  the  defendant  himself  at  tbe- 
time  the  payment  was  made.  Tiien  follow 
allegaticms  as  to  nonpayment  and  amount  al- 
leged to  be  due.  The  statutes  of  the  state 
of  Washington  are  set  forth  as  a  part  of 
said  cause  of  action,  as  follows:  Section 
4B18,  Ballinger's  Ann.  Codes  &  St  (Pierce's 
Code,  i  900):  "No  acknowledgment  or  prom- 
ise shall  be  sufficient  evidence  of  a  new  or 
continuing  contract  whereby  to  take  the  case 
out  of  the  <^ration  of  this  chapter,  unless 
the  same  is  contained  in  some  writing  sign- 
ed by  the  party  to  be  charged  thereby;  but 
this  shall  not  alter  tbe  effect  of  any  pay- 
ment of  principal  or  Interest"  Section  4817, 
Ballinger'a  Ann.  Codes  &  St  (Pierce's  Code, 
I  801):  "When  any  jtayment  of  principal  or 
interest  has  been  or  shall  be  made  upon  any 
existing  contract,  whether  It  be  a  bill  of  ex- 
change, promissory  note,  bond,  or  other  evi- 
dence of  Indebtedness,  if  such  payment  be- 
made  after  the  same  BbeHl  have  become  due, 
the  limitation  shall  commence  from  the  time 
tbe  last  payment  was  made."  Section  4708, 
Ballinger's  Ann.  Codes  &  St  (Pierce's  Code, 
S  281):  "Within  six  years:  (1)  An  action 
upon  a  Judgment  *  *  *  (2)  An  action 
upon  a  contract  In  writing,  or  liability,  ex- 
press or  Implied,  arising  out  of  a  written 
agreement  (3)  An  action  for  rent  and 
*  *  *  the  said  statute  being  the  statute 
of  limitations  relative  to  contracts  in  writ- 
ing," 

The  second  cause  of  action  is  founded  up- 
on a  promissory  note  alleged  to  have  been 
executed  by  defendant  to  plaintiff  at  Walla 
Walla,  Wash.,  June  8,  1803,  for  the  sum  of 
¥2,000,  payable  four  months  after  date,  at 
the  Baker-Boyer  National  Bank  of  Walla 
Walla,  Wash.  It  Is  also  all^^  that  pay- 
ments were  made  upon  said  note  as  follows: 
November  20.  1898,  ¥20.00;  November  13, 1001, 
$500— that  the  last  payment  was  Indorsed 
on  said  note  tqr  defendant  himself  at  the 
time  the  said  payment  wm  madOi  Thai  fol- 
low allegatlona  of  nonpayment,  the  amount 
due,  and  the  reaaonablouss  of  the  attorney's 
fees  claimed  and  provided  for  in  said  note, 
and  also  the  same  allegations  aa  to  the  stat- 
utes of  Washington  aa  set  forth  in  the  first 
cause  of  action. 

Tbe  third  cause  of  action  Is  founded  i^on 
a  prmnlssory  note  allied  to  have  been  exe- 
cuted by  defendant  to  plaintiff  at  Walla 
Walla,  Wash.,  on  Octob«  188S,  for  tbe^ 
sum  of  ^.TOO,  payable  60  days  after  date,  at 
tbe  First  National  Bank  of  Walla  Walla, 
Wash.  It  Is  also  alleged  that  payments  were 
made  upon  said  note  aa  follows!  January 
27,  1808,  ISO;  November  14, 1901,  ¥000— ttiat 
the  laat  payment  was  Indorsed  on  said  note 
by  the  defendant  himself  at  the  time  sald 
payment  was  inad&   Thm  follow  allege- 
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tionB  of  nonpayment,  the  amonnt  still  due, 
tbe  reasonablesieaB  of  the  attorney's  fees 
claimed  u  provided  for  In  said  note,  and 
also  the  tame  allegations  aa  to  the  statntes 
of  Washington  as  set  forth  In  the  first  canse 
of  action. 

Thereafter  an  amendment  was  filed  to  the 
ramplaint,  in  which  the  plaintiff  alleged  that 
within  a  period  of  five  years  last  past  prior 
to  tbe  commencement  of  this  action  said  de- 
fendant adcnowledged  the  existence  of  the 
said  Indebtedness  In  an  Instrument  In  writ- 
ing, signed  by  hlms^f,  and  that  the  said  de- 
fendant is  tbe  person  to  be  charged  with 
sach  acknowledgment  and  with  such  indebt- 
edness. By  anch  acknowledgment  said  de- 
fendant promised  and  agreed  to  pay  the 
said  indebtedness  set  out  in  the  first  cause 
of  action.  Then  follows  the  same  all^tlons 
as  to  the  second  and  third  causes  of  action. 
The  d^endant  In  bis  answer  admits  the  eie- 
cntion  of  the  sevend  notes  set  forth  in  the 
complaint,  but  denies  that  said  notes  were 
executed  or  delivered  in  the  state  of  Wash- 
ington, and  denies  that  they  are  Washington 
contracts;  denies  that  there  is  anything  due 
upon  said  notes,  and  denies  that  the  pay- 
ments alleged  to  have  been  Indorsed  upon 
said  notes  by  the  defendant  were  so  Indors- 
ed by  the  defendant;  dmles  that  defendant 
8Cknowle^;ed  tbe  existence  of  said  indebted- 
ness In  writing;  alleges  that  defendant  has 
no  knowledge  or  information  as  to  wbethw 
or  not  the  payments  shown  to  hare  been 
made  upon  said  notes  were,  In  fact,  made, 
and  on  that  ground  denies  tbo  same;  alleges 
want  of  knowledge  or  belief  as  to  the  Wadi- 
ingtcm  Btatntes  as  plead,  and  upon  that 
gronnd  the  defmdant  denies  tiie  existence  of 
same.  Am  a  part  oi  said  answn  and  as  a 
fourth  defease,  the  defraidant  alleges  that 
ea<di  of  said  causes  of  action  as  set  forth 
In  the  complaint  was  barred  by  tbe  provi- 
slons  of  section  40B1,  Be7.  8t  Idaho  1887, 
and  section  4798,  Balllnger's 'Ann.  Codes 
&  8t  Wash.  During  tihe  trial  It  was  admit- 
ted by  counsel  that  the  statutes  of  the  state 
of  Waddngton  existed  and  were  In  force  as 
alleged  In  the  complaint  Trial  was  had  by 
the  court;  and  the  court  made  Its  findings  of 
fact  and  conclusions  of  law.  It  found  the 
mairiiig  aud  dellvcTy  of  each  of  the  notes 
set  forth  In  the  complaint,  the  making  of 
the  payments  indorsed,  that  said  notes  were 
governed  by  the  laws  of  the  state  of  Idaho, 
and  were  barred  by  the  provisions  of  sec- 
tion 40D1.  Bev.  St  1887;  that  the  letter  In- 
troduced In  evidence  and  relied  iqK>n  by  the 
plaintiff  for  tbe  purpose  of  renewing  and 
reviving  the  notes  was  Insufficient  to  revive 
said  notes  or  extmd  the  statutes  or  remove 
the  bar  of  the  statutes;  that  all  of  the  ma- 
terial auctions  of  the  defendant's  answer 
are  supported  by  the  evidence  and  true;  and 
that  all  of  the  material  allegations  of  plain- 
tiff's complaint  in  conflict  with  the  forcing 
flnillngt  an  not  supported  by  the  evidence 


and  untrue.  There  was  no  finding  as  to 
whether  said  notes  were  Washington  con- 
tracts, or  wbethw  said  notes  were  barred  by 
the  provisions  of  seetlen  479^  Balllnger's 
Ann.  Codes  &  St  As  conclusions  of  law 
the  court  found  that  said  notes  set  fortb  In 
the  complaint  were  barred  by  the  provisions 
of  section  4061  of  the  Revised  Statntes  of 
Idaho;  that  tbe  defendant  is  entitled  to 
have  the  action  dismissed  and  recover  his 
costs.  Judgment  was  rendered  accordingly. 
Motion  for  a  new  trial  was  made  and  de- 
nied. This  appeal  is  from  tbe  order  over* 
ruling  the  motion  for  a  uew  trfal  and  from 
the  Judgment 

Before  entering  Into  a  discussion  of  tbe 
merits  of  this  case.  It  Is  pn^r  to  refer  to 
what  seems  to  have  been  a  clerical  error 
running  throughout  the  case.  It  Is  alleged 
in  the  complaint  Aud  the  court  finds,  that 
section  4091  of  the  Bevlsed  Statutes  Is  the 
section  applicable  to  the  contract  alleged  In 
the  complaint  This  evidently  Is  a  clerical 
error,  and  the  reference  no  doubt  was  intend- 
ed to  be  to  section  4062.  While  counsel  for 
appellant  takes  advantage  In  his  argument  of 
this  clerical  error,  we  are  not  Inclined  to 
permit  what  plaln^  appears  to  be  a  derlcal 
error  to  affect  tbe  substantial  rights  of  the 
parties  In  this  coBe.  Tbit  appellant  assigns 
as  error  the  holding  and  deciding  the 
court  that  the  said  notes  and  each  of  them 
were  and  are  barred  by  tbe  statute  of  limita- 
tions, and  the  lenderiug  of  a  declidon  toe  title 
defendant  These  two  assignments  of  wror  In 
our  opinion  are  both  well  takm.  Under  the 
provisions  of  section  4817,  of  Balllnger'a  An- 
notated Codes  &  Statutes  of  Washing^m, 
supra,  when  any  payment  of  iwlnclpal  or  ta- 
terest  has  been  or  sliall  be  made  upon  any 
existing  contract;  whetiier  It  be  by  bill  of 
exchange,  promissory  not^  bcmd,  or  other 
evidence  of  indebtedness  It  such  payment  be 
after  the  same  shall  have  become  dne^  the 
limitation  shall  cnnmoice  from  ttie  time  the 
last  payment  wu  made.  The  first  note  waa 
dated  July,  1890,  and  was  due  on  Octobw  1, 
1800.  The  statute  of  limltetlon^  ther^ore, 
would  begin  to  run  on  October  1, 1890,  unless 
a  new  date  was  fixed  according  to  tbe  stet- 
utes  of  Washington  by  a  payment  «m  the 
principal  or  Interest  after  said  note  became 
due.  The  second  note  waa  dated  June  8. 
1893,  and  became  due  Octobw  8,  1898.  and 
the  statote  of  Ilmitettons  would  begin  to 
run  OctotMr  8,  1893.  unless  a  new  date  waa 
fixed  according  to  tbe  statutes  ot  Washing- 
ton by  a  payment  on  the  principal  or  intraest 
after  tbe  note  became  due.  The  third  note 
was  dated  October  6,  1893,  and  waa  due  on 
December  6,  1898,  and  tbe  statute  ot  limita- 
tions would  begin  to  run  December  S,  1S93, 
unless  a  new  date  was  fixed  ss  above  stated. 
This  statute  evidently  has  reference  to  pay- 
ments made  on  contracts  before  ttie  statute 
has  run  against  them.  Creighton  v.  Tlncmt, 
10  Or.  60.   It,  however,  the  statute  la  com- 
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plete  before  payment  Is  made,  and  the  debt 
becomes  dead,  then  to  revive  or  continue  the 
contract  the  acknowledgment  sbonld  be  In 
writing  as  provided  In  section  4816,  Ballin- 
gefs  Ann.  Codes  A  St  If  tbis  rule  be  cot- 
rect,  then  It  Is  apparent  that  the  plaintiff 
cannot  recover  In  tbis  case  upon  the  first 
cause  of  action,  as  it  appears  that  the  statute 
was  complete  at  the  time  the  second  payment 
was  made.  In  other  words,  more  than  six 
years  bad  expired  between  the  date  of  the 
first  payment,  December  10,  1890,  and  the 
second  payment,  December  10,  1901.  In  or- 
der, therefore,  to  revive  or  continue  this  con- 
tract under  the  statute  of  Washington,  It 
was  necessAry  that  the  defendant  algn  some 
writing  whereby  he  acknowledge  or  promise 
to  pay  said  debt,  otherwise  the  statute  of 
limitations  would  apply  to  said  indebtedness. 
This,  however,  Is  not  true  as  to  the  second 
and  third  causes  of  action,  as  it  will  he  ob- 
serred  that  the  statute  was  not  complete  be- 
tween the  maturity  <tf  either  of  said  notes 
and  the  first  payment  thereon,  ot  the  first 
payment  and  the  second  payment,  or  after 
the  last  payment  and  the  commencement  of 
this  action.  Under  the  statutes  of  Washhis- 
ton,  theref<ne,  neither  the  second  nor  Qie 
third  canse  of  action  was  barred  by  tbe  stat- 
nte  of  limitations  of  the  state  of  Washing* 
ton. 

If  tbe  notes  sued  npon  were  Waahlngbm 
contracts,  then  the  laws  of  tiie  state  of  Wash- 
liurton  became  a  part  of  said  contracts,  and 
the  effect  upon  such  ctmtracts,  of  the  pay- 
ments made  after  the  notes  were  doe  and 
before  the  statute  of  limitations  had  ma- 
tured, was  to  fix  a  new  date  from  which  the 
statute  would  begHn  to  run.  The  statute  of 
limitations  does  not  mean  that  the  debt  has 
been  paid. ,  It  la  a  personal  privilege  v^ch 
the  law  gives  to  the  debtor,  whereto  he  may 
say  to  the  creditor:  **Toa  have  waited  so 
long  before  action  has  been  instituted  to  col- 
lect the  dalm  that  it  has  become  stale,  and 
for  that  reason  yon  should  not  be  permitted 
to  maintain  an  action  thereon.**  This  Wasb- 
ingtrai  statute,  however,  comes  to  the  relief 
of  the  creditor,  and  says  to  the  debtor  that: 
**Tf  yon  acknowledge  an  Indebtedness  by 
m:!)tlng  a  payment  thereon,  It  becomes  an 
acknowledgment  upon  your  part  that  the  debt 
bas  not  been  discharged,  and  by  reason  of 
your  recognizing  the  existence  of  the  indel>t^ 
edness  the  law  fixes  Bxidb  recognition  as  a 
new  date  from  wblcb  the  staleness  of  the 
claim  may  be  determined,  and  from  which 
tbe  right  to  maintain  an  action  thereon  may 
be  reckoned.  The  statute  in  effect  that, 
by  making  such  payment,  the  debtor  waives 
tbe  privilege  of  having  the  time  prior  to  such 
payment  reckoned  as  a  part  of  tbe  time  to 
be  computed  under  tbe  statute  of  limitations, 
and  denies  to  the  debtor  the  ri^t  to  plead 
tbe  statute  as  a  bar  until  the  required  time 
shall  have  run  afbsr  such  payment  Stubble- 
field  V.  HcAnUff,  20  Wash.  442,  6B  Fac.  637; 


Ah  How  V.  Furth,  IS  Wash.  650,  43  f'ac. 
630.  This  Is  also  true  In  the  absence  of  a 
statute.  Hopkins  v.  Stout  6  Bush  (Ky.)  37!> ; 
English  V.  Wathen,  0  Bush  (Sy.)  387;  Little- 
field  V.  Littlefield,  01  N.  T.  203,  43  Am.  Bep. 
663.  If.  then,  the  payments  made  were  a 
recognition  by  the  defoidant  of  the  existence 
of  said  contract  and  his  liability  thereon,  and 
fixed  ttie  date  of  payment  as  tbe  time  from 
whlcb  the  statute  of  limitations  should  begin 
to  nm,  then  the  defendant  could  not  plead 
the  statute  of  limitations  of  the  state  of 
Washington  as  a  bar  to  an  action  upon  said 
notes  until  the  expiration  of  six  years  from 
the  date  of  the  last  payment  thereon.  Tbe 
trial  court  seems  to  have  concluded  that  tbe 
payments  made  npon  the  notes  sued  upon 
did  not  keep  said  notes  alive  In  the  state  of 
Idaho  or  prevent  tbe  statute  of  limitations 
of  tills  state  from  running  against  tbe  same, 
and  that  the  defendant's  residence  wltblu 
this  state  for  the  period  of  five  years  was 
sufficient  to  sustain  the  plea  of  the  statute 
and  bar  the  plaintiff's  right  to  recovw  upon 
said  notes. 

This  portion  Is  nntoiable  In  the  light  of 
the  law  of  tlie  state  of  Washlngttm  and  the 

ect  the  law  of  that  state  gave  to  the  act  of 
payment  When  the  defendant  entered  the 
state  of  Washington  and  made  partial  pay- 
ments  upon  the  notes  sued  upon,  and  there- 
after retained  to  this  state,  he  returned  with 
his  liability  fixed  and  a  new  date  was  es- 
tablished for  the  beginning  of  the  stetnte. 
The  stetute  of  limltetioiu  of  that  state  would 
not  become  complete  vntil  the  expiration  of 
six  years  trom  the  date  ot  tbe  last  payment 
made  upon  said  notes,  and  the  statute  of 
this  stete  would  not  benmie  complete  until ' 
five  years  from  the  date  of  suQh  Isst  pay- 
ment or  1900,  By  making  sut^  payment, 
the  defmdant  recognized  said  notes  as  live 
contracts,  and  snch  live  oontracte  followed 
him  Into  this  stete,  and  tiie  stetnte  would 
begin  to  run  in  this  state  upon  his  re-entry 
Into  tbe  state  after  such  payment  The  mere 
fact  that  the  defoidant  bad  resided  within 
this  state  for  a  period  of  more  than  five 
years  prior  to  the  oommencem^t  tMt  this  ac- 
ticm  would  not  be  snffldent  to  avail  him  of 
the  i^ea  of  the  bar  of  the  statute.  Snch  plea 
must  be  determined  In  the  light  of  tbe  am-  ' 
tracta  and  the  statutes  of  the  state  of  Wash- 
ingten,  wlwre  the  contracta  were  made,  as 
the  statute  of  tiiat  state  entered  Into  and 
became  a  part  of  said  cmtracta  9  Oyc.  682 ; 
McCraCken  v.  Hayward,  43  U.  8.  608,  11  L. 
Bd.  S97;  n.  S.  V.  City  of  New  Orleans  (a 
C)  17  Fed.  48S;  Parse!  v.  Barnes,  26  Ark. 
261;  CoUlns  V.  Collins,  79  Ky.  88;  Towler 
V.  Smith,  2  Cal.  668.  We  think  in  order  to 
determine  the  questions  tavolved  in  this 
case,  as  to  whether  or  not  the  contracts  sued 
upon  were  barred  by  tbe  statute  of  limita- 
tions of  this  state,  it  was  neceesaiy  to  ex- 
amine and  determine  the  question  as  to 
whether  or  not  said  oimtracts  were  Waahlng- 
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ton  contracts,  and  allTe  imd  binding  upon  the 
■defendant  at  the  time  tiiat  he  returned  into 
tms  Btate»  after  making  endi  partial  pay- 
ments. If  said  contracts  were  Wadiington 
contracts,  and  It  was  neceesarr  to  determine 
this  question  before  the  court  could  conclude 
whether  the  action  was  barred  by  the  stat- 
ute of  limitations  of  this  state,  then  It  was 
necessary  for  the  court  to  make  a  finding 
whether  the  notes  sued  npoa  were  Washlng- 
t<»i  contracts,  and  whether  or  not  the  defend- 
ant acknowledged  the  existence  of  said  con- 
tracts In  the  state  of  Washington  by  making 
payments  thereon,  and  thereby  fixed  the  time 
of  such  payment  as  the  date  frcun  which  the 
statute  would  b^ln  to  run.  Upon  this  qoes- 
tlm  the  court  made  no  finding  whatever. 
The  court,  however,  did  find  generally  that 
all  the  material  allegations  of  the  answer 
were  supported  by  the  evidence  and  true, 
and  that  all  the  material  auctions  of  the 
plaintiff's  complaint.  In  confilct  with  the  fore- 
going findings,  were  unsupported  by  the  evi- 
dence and  untrue.  This  fiudlng  Is  not  suffi- 
cient Wood  V.  Broderson,  12  Idaho,  190, 
85  Fac.  490;  Olympla  Mining  Co.  v.  Kerns, 
13  Idaho,  614,  91  Fac.  02 ;  Brown  v.  Macey, 
13  Idaho,  451,  90  Pac.  839. 

It  follows  trom  this  discussion  that  the 
trial  court  failed  to  find  upon  all  the  ma- 
terial Issues  In  the  case.  The  Judgment  will 
be  reversed  and  a  new  trial  ordered.  Costs 
awarded  to  appellant 

AILSHIE,  a  3.,  and  BULLITAN,  J.,  con- 
cur. 


VlNBTABD  V.  CITY  COUNCIL  OF  CITY 
OF  GBANOEVILLB  et  al. 
(Supreme  Court  ot  Idaho.    Nov.  24,  ieO&) 

1.  Statutes  (J  109*>— Expbession  of  Sub- 
ject IN  Title— AiANOATOBT  Aor. 

If  the  title  to  an  original  act  la  sofficient 
to  embrace  the  matters  covered  by  the  pro- 
vlaionB  of  an  ameodatory  act,  It  is  UDuecessary 
to  inquire  whether  the  title  to  the  amendatory 
act  is,  of  itself,  Bufficiectiy  broad  and  oompre- 
bensive  to  embrace  all  of  ute  matters  contained 
in  the  amendatory  act;  for  If  the  title  <tt  the 
original  act  ia  aufficient  to  embrace  the  matteTs 
contained  In  the  amendatory  act  the  aafflciency 
of  the  title  of  the  amendatory  act  is  unimport- 
ant 

f  lESi.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  I  138;  Dec.  Dig.  I  10ft.*] 

2.  Municipal  Cobpobationb  ({  124*)  — Or- 

nCBES— CORSTITUTIONAi  PBOVISIONS. 

Section  1,  art.  12,  of  the  Confltitutitm  of 
this  state  grants  to  the  Legislature  the  power  to 
provide,  by  general  laws,  for  the  IncorporatiMi, 
.organization,  and  classification  of  cities  and 
towns,  which  includes  the  power  to  designate  the 
offices  thereof,  the  manner  of  their  election,  and 
the  duties  to  be  fulfilled  by  each  officer. 

[Ed.  Note.— For  other  cases,  see  Munldpal 
Corporations,  Dec.  Dig.  S  124.*/ 

8.  Statutes  (|  120*)  — Expbession  of  Sub- 
ject IN  TrrU- MUNIOIPAI,  GOBPOEATIONB. 
liie  title  of  an  act  "providing  for  the  or- 
ganization and  goyemment  of  dtles  and  vil- 


lasee,"  ii  saffidently  broad  to  cmbnuM  every 

■uDject-matter  incident  to  the  admlniatratlon 
of  city  and  village  govferunent,  which  Inclades 
the  designation  of  the  offices  thereof,  and  how 
thtsy  may  be  united  and  filled. 

[Ed.  Note.— For  other  cases,  see  Statute^ 
Cent  Dig.  K  125,  126,  1^-0^;  Dec  Dl^ 
120.*] 

4.  Statutes  (i  109*)  —  Bxpbebsior  of  Sub- 
ject IN  Title— AuENDATOBT  Acr. 

Under  the  provislonB  of  section  16,  art  8, 
of  the  Constitution  of  this  state,  the  title  of  an 
amendatory  act,  which  amends  a  section,  or 
certain  sectiooB,  of  a  prior  act  is  a  sufficient 
title,  provided  it  refers  to  the  section  or  sec- 
tions naming  the  title  of  the  act  amended,  and 
the  subject-matter  of  the  amendatory  act  I«  em- 
braced within  the  soope  of  the  title  of  the  OElg- 
Inal  act 

[Ed.  Note.— For  other  cases,  see  Statntca. 
Cent  Dig.  {  138;  Dec.  Dig.  {  109.*] 

5.  Statutes  it  12S*)->E^bession  of  Subjbot 
in  Title— CoNSTrnrrioNAL  Pbovisions. 

The  titie  to  the  Act  March  10^  1903  (L*wa 
1903.  p.  187),  is  snffideat,  under  the  Constttn* 
tion  of  this  state. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  H  184,  187-191 ;  Dec.  Dig.  I  125.*] 

6.  Municipal  -  Cobpobatioii8  [|  124*)— Or- 

FICEBa— FOLIGB  JUDOE. 

Where  an  act  of  the  Legislature,  providing 
for  the  election  of  a  police  judge  in  a  dty  at 
the  biennial  election,  is  modified  oy  a  provisiMi, 
to  the  effect  that  the  coundl  might  provide  by 
ordinance  that  the  dty  derk  sliould  be  ex-offido 
police  judge,  and  the  dty  coondl  pused  such 
ordinance  prior  to  the  regular  election  next  ensu- 
ing, to  the  effect  that  after  such  date  the  dty 
clerk  should  become  ex-officlo  police  judge,  then 
It  became  unneceasaiy  to  elect  a  police  Judge 
at  said  election. 

[Ed.  Note.— For  other  cases,  see  Munldpal 
Corporations,  Dec.  Dig.  |  124.*] 

(Syllabus  by  the  Court) 

Appeal  from  District  Ooort,  Idaho  Conn- 
ty ;  E.  C.  Steele,  Judge. 

Mandamus  by  L.  Vin^ard  against  the  Glt7 
Council  of  Orangerllle  and  others.  Jndc- 
ment  for  ^OMlantB  and  plsintUC  appeals. 
Affirmed. 

W.  M.  Scales,  James  De  Haven,,  and  F.  BL 
Fogg,  for  appeUant 

STEWART,  J.  The  appellant  plalntut 
below,  applied  to  the  District  Court  of  the 
Second  Judldal  District  in  and  for  Idaho 
county,  for  a  writ  of  mandate  to  compel  the 
ci^  council  of  the  dty  of  Orangevllle  to  is- 
sue to  the  plaintiff  a  dty  warrant  for  the 
sum  of  $100,  alleged  to  be  due  as  salary  for 
services  rendered  said  city  as  police  Judge 
for  the  months  of  May,  June,  July,  and 
August  1907.  An  alternative  writ  of  man- 
date was  Issued,  requiring  the  defendant  to 
show  cause.  An  answer  to  the  [>etItlon  was 
filed,  and  the  cause  tried.  Findings  of  fact 
and  coucluslona  of  law  were  made,  and  Judg- 
ment rendered  for  the  defendant  This  ap- 
peal Is  from  the  Judgment. 

The  court  found  that  the  appellant  was 
elected  to  the  office  of  police  judge  for  the 
city  of  GrangevUle  at  the  regular  biennial 
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city  election,  held  In  April,  1905,  and  quali- 
fied as  mich,  and  that  he  has  erer  since  con- 
tinued to  hold  and  exercise  the  powers  and 
dntles  of  said  office;  that  no  other  person, 
since  the  appellant  was  so  elected,  has  he&x 
voted  for  or  elected  to  said  office;  that  the 
city  conncil  of  the  defendant  city,  by  an  or- 
dinance known  as  "Ordinance  No.  31,"  pass- 
ed April  3,  190S,  fixed  the  salary  of  the  po- 
lice Jndge  at  $300  per  year,  payable  month- 
ly. In  installments  of  |2S  each ;  that  the  ap- 
pellant under  said  ordinance  presented  his 
bin  In  writing  for  salary  as  police  Judge, 
which  was  disallowed  by  the  defendant;  ttiat 
on  the  12th  of  March,  1907,  the  city  council 
of  the  defendant  city  approved  ordinance  No. 
61,  making  the  dty  clerk  ex-officlo  police 
Judge  after  the  first  Tuesday  in  April,  1907, 
which  ordinance  fixed  the  salary  of  said  city 
clerk  and  ex-offlclo  police  Judge  at  $50  per 
month,  and  repealed  all  ordinances,  or  parts 
of  ordinances,  in  conflict  therewith;  that 
afterwards,  at  the  biennial  election  In  1907, 
J.  E.  Jaques  was  elected  dty  clerk,  and  In 
pursuance  of  said  ordinance  No.  61,  became 
ex-offlcio  police  Judge.  As  conclusions  of 
law,  the  court  foimd  that  the  appellant  was 
not  entitled  to  a  peremptory  writ,  and  that 
Acts  1903  and  190T  (Sess.  Laws  1903,  p.  187, 
and  Scss.  Laws  1907,  p.  307)  abolished  the 
office  of  police  Judge  in  cities  where  the  coun- 
cil merges  the  office  of  police  Judge  with  that 
of  the  city  clerk  by  ordinance;  that  said  or- 
dinance No.  61,  merging  the  office  of  police 
Judge  in  that  of  city  clerk,  was  constitution- 
al. We  have  not  t>een  favored  with  a  brief 
by  counsel  for  the  city.  It  seems  that  the 
trial  conrt  took  the  position  that  tbe  city 
council  of  the  city  of  Orengeville  were  given 
authority,  by  the  act  of  Mandi  10, 1903  (Laws 
1903,  p.  187)  and  Act  March  13,  1907  (Laws 
1907,  p.  307),  4)y  ordinance  to  merge  the 
of&ce  of  police  Judge  In  that  of  city  clerk, 
and  make  the  city  derk  ex-offlclo  irollce 
Judge,  while  appellant  contends  that  the 
Acts  of  1903  and  1907  are  unconstitutional, 
and,  being  so,  that  tbe  office  of  police  Judge 
remained  an  elective  office  under  the  act  of 
1890,  and,  there  being  no  graieral  election 
held  In  said  city  for  said  office  In  1907,  that 
this  ai^ltant  held  over  until  his  successor 
yriB  elected  and  qualified ;  that,  no  successor 
having  been  elected,  hence  he  stUl  holds  the 
office. 

It  appears  in  this  case  that  the  appellant 
was  elected  to  tbe  office  of  police  Judge  at 
the  biennial  election  In  the  city  of  Grange- 
TlUe,  held  on  the  first  Tuesday  of  April,  1005 ; 
that  no  election  was  held  In  said  dty  for 
police  Judge  at  the  biennial  election  held  <m 
the  first  Tuesday  of  April,  1907.  Appellant, 
therefore,  contends  that  under  the  provision 
of  section  00  of  the  act,  approved  February 
10,  1800  (Laws  1809,  p.  200),  he  held  office 
under  the  election  held  in  1905  until  bis  suc- 
cessor was  elected  and  qualified.  It  further 
aroears  that  the  salary  of  the  police  Judge 
of  the  city  of  Grangevllle  was  fixed  by  an 


ordinance  approved  April  8,  1905,  at  the  sum 
of  $300  per  year,  payable  monthly.  It  fnr^ 
ther  appears  that  by  ordinance  No.  01,  ap- 
proved March  12,  1907,  the  dty  d»k,  to  be 
elected  at  the  election  to  be  held  In  said  dty 
on  the  first  Tuesday  of  April,  1907,  and  blen* 
nlally  thereafter,  should  be  ex-offido  police 
Judge  of  said  city  of  Grangeville.  On  tbe 
10th  day  of  March,  1908  (Laws  1903,  p.  187), 
the  Legislature  passed  an  act  entitled  "An 
act  to  provide  for  the  electlott  'and  appoint- 
ment of  officers  and  to  provide  for  the  elec- 
tion and  compensation  of  police  Judges  in 
cities  of  the  second  class,  amending  sections 
0  and  8  of  'An  lact  to  provide  for  the  or- 
ganization, government  and  powers  of  cities 
and  villages,*  approved  February  10,  1899." 
It  also  appears  that  on  tbe  13th  day  of 
March,  1907  (Laws  1907,  p.  307),  the  Legis- 
lature of  this  state  passed  an  act  to  amend 
section  6  of  an  act  entitled  "An  act  to  amend 
sections  4,  6  and  60,  of  an  act  approved  Feb- 
ruary 10,  1899,  entitled  'An  act  to  provide 
for  the  organization,  government  and  powers 
of  cities  and  villages,'  at^roved  March  15, 
1905,  and  declaring  an  emergency."  Appel- 
lant contends  that  both  of  these  acts  are  un- 
constltutional,  for  the  reason  that  they  vio- 
late tbe  provisions  of  sections  16  and  18,  art. 
3,  of  the  Constitution  of  this  state. 

Ah  examination  of  the  record  in  this  case 
will  show  that  the  ordinance,  by  which  the 
city  of  Grangeville  attempted  to  merge  the  of- 
fice of  police  Jndge  In  that  of  city  clerk,  was 
passed  and  approved  March  12,  1907.  The 
authority  to  enact  said  ordinance,  therefore, 
Is  to  be  found  In  the  act  of  March  10,  1903. 
The  act  of  1907,  above  referred  to,  has  no 
application  to  this  case,  for  the  reason  that 
it  became  a  law  after  said  ordinance  of 
March  12,  1907,  had  been  enacted.  The  ques- 
tion, then,  for  determination  is  whether  the 
act  of  1903,  supra,  violates  the  provisions  of 
sections  16  and  18,  art  3,  of  the  Constitutioa 
of  this  state.  Section  16,  art  3,  of  the  Oon- 
stitutl(m  provides:  "Every  act  shall  embrace 
but  <Hie  subject  and  matters  properly  con- 
nected  therewith,  which  subject  shall  be  ex- 
pressed in  the  title ;  but  If  any  subject  shall 
be  embraced  In  an  act  wlilch  shall  not  be 
expressed  In  the  title,  such  act  shall  he  void 
only  as  to  so  much  thereof  as  shall  not  be 
embraced  in  the  title."  SecUon  IS  of  the 
same  article  la  as  follows:  "No  act  shall  be 
revised  or  amended  by  mere  refer^ce  to  Its 
title,  but  the  sectl<m  as  amended  shall  be  set 
forth  and  published  at  full  length."  The  titie 
to  the  act  of  March  10,  1899  (Laws  1890,  p. 
192)  is  as  follows:  "To  provide  for  the  or^ 
ganlzatltm,  government,  and  powers  of  dties 
and  villages."  This  court  held  in  the  case  of 
School  District  No.  27  v.  Twin  Falls,  13 
Idaho,  471,  90  Pa&  735.  that:  "The  act  of 
February  10,  1899,  bad  a  title  sufficiently 
broad  and  comprehensive  to  cover,  not  only 
matters  necessary  and  essential  to  tbe  'or- 
ganization, government  and  powers  of  dties 
I  and  villages,*  bnt  sudi  ■  title  !■  also  suffi- 
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f-lent  to  cover  all  the  Inddental  antborlty, 
powers,  and  duties,  either  necessary  or  con- 
Tenlent,  for  the  complete,  effectlre,  orderly, 
and  economic  admlnlstratioii  of  municipal 
goremment"  In  the  case  of  State  v.  Jonee, 
9  Idaho.  693,  75  Fac.  819,*thl8  court,  quotes 
with  approval  from  Commonwealth  v.  Brown, 
91  Va.  762,  21  S.  B.  357,  28  L.  B.  A.  UO,  as 
follows:  "There  Is  another  view  whldi  may 
be  urged  in  sui^rt  of  the  sufficiency  of  the 
title.  It  will  be  observed  that  it  Is  an  amend- 
atory act,  and  not  the  original  act  on  the 
subject.  In  such  case.  If  the  title  of  the 
orl^nal  act  is  sufficient  to  embrace  Uie  mat- 
ters covered  by  the  provlslona  of  the  act 
amendatory  thereof,  It  Is  uunecessary  to  In- 
quire whether  the  title  of  the  amendatory 
act  would  of  Itself  be  suffldeut  If  the  title 
of  the  original  act  Is  sufficient  to  embrace 
the  matters  contained  In  the  amendatory  act, 
whether  that  of  the  amendatory  act  is  in  it- 
self sufficlrat  Is  unimportant"  The  act  of 
March  10,  1903,  being  an  amendatory  act. 
makes  It  unnecessary  to  Inquire  as  to  the  suffi- 
ciency of  the  title  of  this  act,  provided  the  ti- 
tle of  the  act  of  which  It  is  amendatory  Is  suf- 
ficiently comprehensive  to  embrace  all  the  sub- 
ject matter  contained  In  the  amendatory  act 
This  court,  having  held  that  the  title  of  the 
act  of  March  10,  1899,  was  "sufficiently  broad 
and  comprehensive  to  cover,  not  only  matters 
necessary  and  essential  to  the  'organization, 
government  and  [K>wera  of  cities  end  vil- 
lages,' "but  also  "all  Incidental  authority,  pow- 
ers, and  duties  either  necessary  or  convmient 
for  municipal  government"  Does  the  amenda- 
tory act  of  1903  come  within  this  comprehen- 
sive view  of  the  title  of  the  act  of  1899?  We 
think  it  does.  The  subject-matter  of  the 
amendatory  act  is  the  same  as  the  original 
act.  The  provision  found  in  the  amendatory 
act,  by  which  the  council  may  by  ordinance 
merge  the  office  of  police  Judge  In  that  of 
city  clerk.  Is  an  incident  of  city  and  village 
government  and  Is  clearly  within  the  power 
and  authority  necessary  for  the  complete, 
effective,  orderly,  and  economic  adminlstra- 
tlMi  of  city  government 

Section  1,  art  12,  of  the  C<Nistitntion  of 
this  state  grants  to  the  Legislature  the  power 
to  provide  by  general  laws  for  the  incorpora- 
tion, organization,  and  classification  of  cities 
and  towns  of  the  state.  If.  then,  the  Legis- 
lature has  power  under  the  Constitution  to 
provide  for  the  Incorporation  and  organiza- 
tion of  dtiee  and  villages,  and  may  by  an 
act  of  the  Legislature  provide  for  such  In- 
corporation and  organization,  deslguatlng  the 
officers  thereof  and  the  manner  of  electing  or 
appointing  the  same,  it  may  also  specify  and 
denominate  what  ofilces  may  be  united,  and 
how  such  offices  may  be  filled.  This  Is  clearly 
an  incident  to  the  admlnlntratlon  of  city  gov- 
ernment This  court,  in  the  case  of  State  v. 
.Tones,  also,  quoted  with  approval  from 
fitate  ^  rel.  Mouton  v.  Read,  Judge,  49  Le.' 
Ann.  1585,  22  South.  761.  as  follows:  "Thus 
it  iB  shown  that  It  is  held  by  every  respecta- 


ble authority  that  a  title  to  an  amendatory 
act,  which  am^ds  a  section,  or  certain  sec- 
tions, of  a  prior  act.  Is  soffldent  if  the  title 
refers  to  the  sections  sought  to  he  amended 
by  number."  This  statement,  however,  should, 
be  accepted  with  the  qualification  that  the 
sabject-matter  of  the  amendatory  act  Is  em- 
braced within  the  scope  of  the  original  tltl& 
In  other  words,  a  section  of  an  act  may  be 
amended  by  reference  to  the  section,  and  giv- 
ing the  title  of  the  act  amended,  provided 
the  title  of  the  original  act  is  broad  and  com- 
prehensive enough  to  embrace  the  subject- 
matter  of  the  amendatory  act  Under  these 
authorities,  then,  the  title  of  the  amoidatory 
act,  approved  March,  10,  1903,  would  have 
been  sufficient,  had  It  referred  only  to  the 
section  of  the  act  of  which  it  is  amendatory. 
But  we  are  also  Inclined  to  think  that  the 
title  Is  sufficient  as  an  original  act.  "An  act 
to  provide  for  the  election  and  appointment 
of  officers  and  to  provide  for  the  election  and 
compensation  of  police  Judges,  In  cities  of  the 
second  class"  Is  not  only  a  sufficient  title  to 
cover  the  provisions  contained  In  said  act  In 
relation  to  the  election  and  appointment  of 
the  officers  named  therein,  but  la  also  suffi- 
ciently broad  and  comprehensive  to  embrace 
the  provisions  authorizing  the  city  coundl 
to  pass  an  ordinance  providing  that  the  city 
derk  should  be  ex-offldo  police  Judge.  The 
title  of  the  act  of  1903  is  dearly  within  the 
provisions  of  section  16,  art  3,  of  the  Consti- 
tution. 

Appellant  argues  also  that  this  act  violates 
section  18,  art  3,  of  the  Constitution,  in  that 
it  attempts  to  amend  a  section  of  the  act 
of  1899  by  reference  to  title  only.  An  ex- 
amination of  the  act  of  1903,  however,  dearly 
shows  that  the  «ection  amended  Is  set  forth 

,  in  full  as  required  by  said  section  of  the  Con- 
stitution. Settlers*  Irr.  Dlst.  v.  Settlers'  C. 
Co.,  14  Idaho,  604,  94  Pac.  829.  If,  then,  the 
Legislature  had  power  to  provide  for  the  or* 
ganlzatlon  of  dties  and  villages,  it  would  al- 
so have  power  to  designate  the  officers  there- 
of, and  the  manner  of  selecting  the  same. 
Such  power  would  also  Indude  the  power  to 
provide  what  offices  might  be  consolidated 
and  filled  by  one  person.  If  the  Legislature 
had  the  authority  to  provide  that  the  police 
Judge  should  receive  the  same  fees  as  Justices 
of  the  peace,  it  would  certainly  have  the 
power  to  say  that  the  police  Judge  should  re- 
ceive such  fees,  unless  the  office  was  filled  by 
the  dty  derk.  In  whldi  case  he  should  pay 
over  to  the  dty  treasury  all  fees  by  him  re- 
ceived. All  of  these  matters  are  inddents  of 
the  administration  of  city  government 

The  provision  In  section  6  of  the  amenda- 
tory act  of  1903,  to  the  effect  that  the  police 
judge  should  be  elected  at  the  biennial  elec- 
tion, was  modified  by  the  proviso  contained  in 
said  section,  to  the  effect  that  the  council 
might  provide  by  ordinance  that  the  city 
clerk  should  be  ez-offido  police  Judge.  If  the 
city  council,  by  virtue  of  this  authority,  pasS' 

I  ed  an  ordinance  prior  to  the  biennial  election 
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Id  1007,  to  the  effect  that,  after  the  date  on 
which  said  election  should  be  held,  the  dty 
clerk  should  be  ex-offlclo  police  judge,  then 
It  became  unnecessary  to  elect  a  police  judge, 
as  specified  in  said  section.  In  other  words, 
the  election  of  a  city  clerk  also  Included  the 
election  of  a  police  judge,  as  one  person  was 
elected  to  both  offices.  There  Is  nothing  In 
the  statute  to  prohibit  this,  and  it  was  clearly 
In  the  power  of  the  Legislature  to  anthorlze 
the  city  to  take  such  action.  It  appearing  In 
this  case,  that  the  city  of  Orangevllle  passed 
an  ordinance  providlDg  that  the  city  clerk  of 
the  city  of  Grangevllle,  who  should  be  elected 
at  the  election  to  be  held  In  said  city  on  the 
first  Tuesday  In  April,  1907,  and  biennially 
thereafter,  should  be  ez-officlo  police  judge, 
by  such  ordinance  the  city  clearly  proTlded 
for  the  election  of  the  appellant's  successor 
at  such  election,  and  under  section  60  of  the 
act  of  1889,  the  appellant's  term  of  office  ex- 
pired upon  the'  election  of  such  successor. 
The  term  of  office,  therefore,  of  appellant 
having  expired  on  the  first  Tuesday  In  April, 
1907,  he  was  not  entitled  to  any  compensation 
for  the  months  of  Hay,  Jnne,  July,  and  Au- 
gust, 1907. 

The  trial  court  therefore  committed  no  er- 
ror in  dismissing  the  plaintiff's  application 
for  a  writ  of  mandate.  The  Judgment  is  af- 
firmed.  Ckwts  awarded  to  the  respondent 

SULLIVAN,  J.,  concurs.  AILSHIB,  a  J., 
took  no  part  in  this  dedslon. 


BIDWELL  et  al.  t.  LOVE,  Sheriff. 
(Supreme  Court  of  Oklahoma.   Nov.  13,  190&) 

1.  CousTs  a  66*)— EnABUsnmirT— Adjoubn- 
ED  Skssiors. 

The  district  courts  of  Oklahoma  Terri- 
tory had  authority  and  power  to  hold  adjourn- 
ed sessions  of  conrt,  after  the  commencement 
of  the  tegular  term,  at  a  time  or  times  not  dea- 
intated  in  the  order  of  the  Supreme  Court  fixing 
the  tiipes  when  terms  of  said  court  should  begin. 

[EM.  Note.— For  other  caseC,  see  Courts,  Dec. 
tHg.  I  66.*] 

2.  CouETB  n  66*>— Adjoubneu  Sessions, 

The  proceedings  of  such  adjourned  sessions 
are  not  coram  non  judlce  and  void,  notwith- 
standing the  regular  term  in  another  county  in 
the  same  dlstrtet  had  Intervened  between  the 
time  of  the  adjournment  and  the  convening  of 
the  adjourned  sesaion. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  I  241;  Dec  Dig.  f  66.*] 

(Syllabus  by  ilie  (}ourt.} 

Error  from  District  Court,  Kingfisher 
County ;  C  F,  Irwin,  Judge. 

Action  by  F.  A.  Bldwell  and  others  against 
J.  P.  Lore;  sheriff.  Judgment  for  defend- 
ant, and  plaintiffs  bring  error.  Affirmed. 

At  the  Jnne,  1904,  term  of  the  Supreme 
Court  of  the  territory  of  Oklahoma  an  order 
fixing  the  terms  of  court  tor  the  Second  ju- 
dicial district  omlttlns  caption,  was  made 


as  follows:  "That  terms  of  tbe  district  court 
In  the  Second  judicial  district  of  the  territory 
of  Oklahoma  are  hereby  fixed  to  l>e  begun 
and  held  as  follows:  The  county  of  Cluster  at 
Arapaho,  Monday,  September  (S,  1904;  for  the 
county  of  Greer  at  Mangnm,  Monday,  Sep* 
tember  26,  1904;  for  the  connty'of  Roger 
Mills  at  Cheyenne,  Thursday,  September  15, 
1904;  for  the  county  of  Cleveland  at  Nor- 
man, Monday,  October  17, 1004;  for  the  coun- 
ty of  Kingfisher  at  Kingfisher,  Monday,  Octo- 
ber Slat,  1904;  for  the  county  of  (Canadian 
at  El  Resio,  Monday,  November  21,  1004.  It 
is  further  ordered  that  the  clerk  transmit 
a  duly  certified  copy  of  this  order  attested 
by  his  official  signature  and  the  seal  of  this 
court  to  each  of  the  district  courts  of  the  ter- 
ritory and  to  the  United  States  attorney  and 
to  the  United  States  marshal."  Said  order 
was  transmitted  to  the  district  court  of  King- 
fisher county  and  filed  in  the  office  of  the 
clerk  of  said  court,  and,  pursuant  to  said 
order,  the  district  court  of  Kingfisher  coun- 
ty convened  at  Kingfisher  on  the  81st  day 
of  October,  1904,  and  held  continuous  sessions 
until  the  10th  day  of  NOTember,  at  which 
time  the  court  adjourned  nntll  the  16th  day 
of  January,  1006,  at  9  a.  m.  On  the  21st 
day  of  November,  1904,  tbe  court  convened 
at  EI  Reno  In  Canadian  county.  On  January 
16,  1905,  said  court  reconvened  at  Kingfisher 
in  regular  session  pursuant  to  the  adjourn- 
ment of  November  10,  1004,  and  on  said  day 
a  cause  entitled  "City  Deposit  Bank  Co., 
Plaintiff,  V.  r.  A.  Bldwell  et  «1,,  Defendants," 
came  on  for  trial  and  was  tried,  resulting  in 
judgment  In  favor  of  plaintiff  against  all 
the  d^endants  except  one  for  the  sum  of 
$1,175,  with  Interest  and  coats.  Execution 
was  Issued  against  the  defendants  and  was 
placed  In  the  hands  of  the  sheriff.  Plaintiffs 
In  error,  plaintiffs  below,  then  filed  this  ac- 
tion seeking  to  enjoin  defendant  from  levying 
under  said  execution.  Plaintiffs  in  their  pe- 
tition allege  substantially  the  facts  here  stat- 
ed. A  demurrer  was  filed  to  plaintiffs'  peti- 
tion, and  the  same  was  sustained  by  the  trial 
court,  from  which  judgment  plaintiffs  ap- 
pealed to  the  Supreme  Court  of  the  territory 
of  Oklahoma,  where  the  case  was  pending  at 
the  time  of  the  admission  of  the  state,  and 
Is  now  before  this  court  for  final  disposition 
under  the  provisions  of  the  enabling  act  (Act 
Jnne  16,  1906.  c  3335,  84  Stat.  267). 

P.  S.  Nagle,  for  plaintiffs  in  error.  F.  L. 
Boynton,  for  defendant  In  error. 

HAYES,  J.  (after  stating  the  facts  as 
above).  The  sole  question  presented  In  this 
case  is:  Did  the  district  court  of  Oklahoma 
Territory  have  power  to  hold  adjourned  ses- 
sions of  court  after  tbe  commencement  of 
the  regular  term  at  a  time  not  designated  In 
the  order  of  the  Supreme  Court  fixing  the 
terms  of  said  court  and  subaequent  to  the 
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regnlat  term  of  tbe  court  In  another  county 
in  the  same  district?  The  section  (tf  the  or* 
ganle  act  under  which  the  Supreme  Court 
acted  In  fixing  terms  of  the  court  for  the 
Second  ludlclal  district  reads  as  follows: 
"The  Supreme  Court  shall  define  tuild  Ju- 
dicial dlsMcts  and  shall  fix  the  times  and 
places  at  each  county  seat  In  each  district 
where  the  district  court  shall  be  held,  and 
designate  the  Judge  who  shall  preside  there- 
iu."  It  will  be  noticed  that  the  court  In  fix- 
ing tbe  terms  of  the  district  court  at  the 
various  places  In  said  district  only  fixes  the 
date  on  which  the  court  stiall  convene  at  the 
respective  places,  and  does  not  attempt  by 
its  order  to  fix  the  length  of  time  at  such 
places.  The  question  presented  by  the  rec- 
ord in  this  case  was  directly  presented  and 
passed  upon  by  the  Supreme  Court  of  the 
territory  of  Oklahoma  In  Re  Dossett,  2  Okl. 
369,  37  Pac.  1066,  In  which  case  the  petition- 
er had  been  convicted  at  an  adjourned  ses- 
sion of  the  district  court  of  Logan  county 
held  subsequent  to  a  term  of  the  same  dis- 
trict court  in  P^yne  comity,  which  Intervened 
between  the  convening  of  the  term  of  the 
court  in  ]»gan  county  and  tbe  adjourned 
session  at  which  the  petitioner  was  convicted, 
and  the  petitioner  filed  his  petition  for  writ 
of  habeas  corpus  on  the  ground  that  the  pro- 
ceedings of  tbe  court  at  such  adjourned  term 
were  coram  non  judlce  and  void.  Mr.  Justice 
Scott,  who  delivered  the  unanimous  opinion 
of  tbe  court  In  that  case,  carefully  reviewed 
the  authorities  applicable  to  tbe  question  pre- 
sented by  petitioner's  petition,  and  held  that 
tbe  proceedings  of  the  district  court  of  Logan 
county  at  such  adjourned  session,  notwith- 
standing a  regular  term  of  the  court  In  Payne 
county  In  the  same  judicial  district  had  In- 
tervened between  the  time  of  tbe  adjourn- 
ment of  the  court  In  Logan  county  and  tbe 
convening  of  tbe  adjourned  session  at  wblcb 
Dossett  was  tried  and  convicted  of  murder, 
were  not  void.  This  case  was  cited,  approv- 
ed, and  followed  by-  this  court  In  Logan  t. 
Brown  (Okl.)  95  Pac.  443. 

Halntiffs  In  error  have  suggested  no  rea- 
son whatever  nor  called  our  attention  to  any 
case  that  Indicates  that  the  conclusion  reach- 
ed by  the  court  In  those  cases  Is  not  sound. 
The  same  question  lias  been  recently  passed 
upon  by  the  Supreme  Courts  of  Kansas  and 
New  Mexico.  State  v.  Crllly,  69  Kan.  802, 
77  Pac.  701 ;  State  t.  Pearson,  70  Ean.  001. 
79  Pac  1188;  Territory  ex  reL  Hubhell  t. 
Armljo  (N.  M.)  89  Pa&  268.  The  rule  an- 
nounced by  the  courts  in  those  cases  Is  the 
same  as  the  rule  announced  In  Be  Dossett, 
supra. 

The  Judgment  of  the  trial  court  la  In  all 
things  affirmed. 

WILLIAMS,  a  J.,  and  DUNN,  TDBNER. 
and  KAMB,  JJ..  concur. 


BBAUN      SniiLWATBB  ADTANCB 
PBINTINO  A  PUBLISHING  CO. 
(Supreme  Court  of  C^lahcnna.   Nov.  16,  lOOS.) 

Appeal  Ann  Baaos  ({  19*)  —  Bsvxew  —  Ab- 

STBACT  PaoposinoNB. 

Abstract  or  hypothetical  cases,  discoonect- 
ed  from  the  granaac  of  actual  relief,  or  from 
the  determination  of  which  Do  practical  resnlt 
can  follow  will  not  be  detennlued  bf  this  court. 

[Bd.  Note.— For  other  cases,  see  .^)peal  and 
Brror,  Cent  Dig.  |  64;  Dec.  Dig.  f  19.*] 

(Syllabus  by  tbe  Court) 

Application  for  mandamus  by  Heinz  Brano, 
relator,  against  the  Stillwater  Advance  Print- 
ing &  Publishing  Company,  to  compd  re- 
spondent and  its  officers  to  publish  a  notice 
of  applicatlcai  for  a  liquor  license.  Dis- 
missed. 

O.  Q.  Homer  and  Burdlck  it  Beece,  for 
relator.  Freouan      BUIler,  for  resimndrait 

WILLIAHS,  a  J.  Since  this  action  was 
instituted  the  terrltoi?  of  Oklahoma  and 
Indian  Territory  have  berai  admitted  into 
the  Union  as  a  state,  and  under  the  provi- 
sions of  section  8  (Bunn's  EM.)  of  the  Consti- 
tution, the  license  of  the  sale  of  hitoxlcat- 
ing  liqnoTs  is  no  longer  pmuitted.  Said 
sectl<m  provides:  "The  manufacture,  sale, 
barter,  giving  away,  or  otherwise  fumlshiiig. 
exc^t  as  berelDafter  provided,  of  Intoxicat- 
ing liquors  *  •  •  is  prohibited  for  a  -pe- 
riod of  twenty-one  years  from  the  date  of 
the  admission  of  the  state  Into  tbe  Union, 
and  thereafter  until  the  people  of  the  state 
shall  otlierwise  provide  by  amendmokt  of 
this  Goostltntion  and  proper  state  iej^a- 
tlon."  Abstract  or  liypothetlcal  cases,  dis- 
connected with  the  granting  of  actual  relief, 
or  from  the  determination  of  which  no  prac- 
tical result  can  follow,  will  not  be  deter- 
mined by  this  court  Harman  v.  Burt  (Old.) 
94  Pac.  B28;  Parkw  et  aL  v.  Territory  ex 
rel.  Bostle  (OkL)  94  Pac.  17R;  Freeman  v. 
Board  of  Medical  Examiners  (Okl.)  OS  Pac 
229. 

This  case  will  therefore  be  dismUsed  with- 
out prejudice.  All  the  Justices  concur. 


BAOHMAN  et  aL  v.  THOMPSON. 
(Supreme  Court  of  Oklahoma.   Nov.  -16,  1908.) 
Appeal  ano  Dbbob  Q  19*)  —  Bbvixw  —  An- 

STBACT  pBOPOSmONB. 

Abstract  or  hypothetical  cases,  dlscouiect- 
ed  from  the  granting  of  actual  relief,  or  from 
the  determination  of  which  no  practical  reanit 
can  follow,  will  Dot  be  deteimlned  I7  this  court. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Brror.  Cent.  Dig.  S  64 ;  Dec.  Dig;  S  19.*] 

(Syllabus  by  the  Court) 

Brror  from  District  Court  Oreer  County ; 
C.  F.  Irwin.  Judge. 

Application  of  W.  A.  Thompson  for  a  liq- 
uor license^  J.  W.  B.  Bachman  and  otben 


otlwr  CAMS  see  nm«  toplti  aad  Motion  NUMBER  In  Dee.  A  Am.  Digs.  U07  to  tet*b  ft  Rqmrter  Indnei 
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Oled  a  remonstrance.  From  a  judgment  of 
the  district  court  afflrmlug  a  judgment  grant- 
ing a  Hcenae,  Bachman  and  others  bring  ei^ 
tog.  Dlsmlmd. 

On  ttie  Ttli  day  of  March,  1907,  W.  A. 
Thompson  filed  wltti  the  county  derk  of 
Qreer  comity,  territory  of  Oklahomat  bis  ap> 
plication,  accompanied  by  a  petition,  for  the 
purpose  of  having  Issued  to  him  a  license  to 
sell  Intoxicating  liquors  In  tt»  Incorporated 
town  of  Erlck  in  said  connty.  On  the  28th 
d^  of  March,  1007,  the  xAilntUh  in  error 
filed  with  the  county  clerk  th^  rranonstrance 
against  the  Issuance  of  soch  license.  The 
matter  was  Only  set  for  hearing  before  the 
board  of  county  commissioners,  and  on  the 
4th  day  of  April,  1907,  after  said  bearing,  or- 
dered the  license  to  Issue  to  the  applicant 
Plataitlfls  in  error  then  appealed  to  the  dis- 
trict court,  which  affirmed  the  Judgment  of 
the  board.  Thereupon  the  case  was  brought 
by  petition  In  error  to  the  Supreme  Court  of 
the  territory  of  Oklahoma,  and  is  now  proper^ 
)y  before  this  court  for  consideration. 

Jas.  L.  Brown,  for  plaintlCfB  In  error.  Gar- 
rett &  Wells,  for  defendant  in  error. 

WILLIAMS,  a  J.  (after  stating  the  facts 
as  above).  Since  the  filing  of  the  petition  in 
error  In  this  case  tlie  territories  of  Oklahoma 
and  Indian  Territory  have  been  admitted  in- 
to the  Union  as  a  state.  Under  the  terms  of 
the  Gonstitntlon  (Bunn'e  Ed.  i  9),  a  license 
for  the  sale  of  Intoxicating  Uqubra  Is  for- 
bidden. A  decision  of  this  case  on  Its  merits 
by  this  court  would  not  avail  anything  to 
either  of  the  parties  hereto.  The  right  of 
defendant  In  error  to  sell  intfxlcatlng  llqnors 
under  such  license  has  been  expressly  repeal- 
ed. It  has  several  times  been  held  by  this 
court  that  It  will  not  decide  "abstract  or 
bypotbetlcal  cases,  disconnected  from  the 
granting  of  actual  relief,  or  from  the  deter- 
mination of  which  no  practical  result  can  fol- 
low." Harman  v.  Burt  (Okl.)  94  Pac.  528; 
Parker  et  al.  t.  Territory  ex  rel.  Bostlc  (Okl.) 
94  Pac.  175;  Freeman  v.  Board  of  Medical 
Examiners  (Okl.)  95  Pac.  229;  Brann  v.  The 
Stillwater  Advance  Printing  &  Publishing  Oo. 
(decided  at  this  term,  but  not  yet  offldaUy  re- 
ported) 98  Pac.  426. 

This  cause  Is  dismissed  without  prejudice. 
All  the  Justices  cuxmr. 


POFF  V.  LOCERIDOB. 

(Sttprnne  Court  of  Oklahoma.   Nov.  11,  1908.) 

1.  Jott  a  16*)— Riaar  to  Jubt  Trui^Va- 
OATioR  or  JuooMBnr. 

Tbe  issnei  arising  upon  the  pleadings  as  to 
the  sufficiency  of  tbe  groonds  apon  which  a  Jadg- 
ment  is  sought  to  be  vacated  or  modi&ed.  to- 
gether with  the  validity  of  tbe  defense  aoaght  to 
be  interposed  to  the  action,  are  triable  to  the 
court  without  the  intervention  of  a  juty,  with- 


in the  meaning  of  Mansf.  Dig.  Arlr.  S  8913  (Ind. 
T.  Ann.  St.  1899,  S  2503). 

IBi,  Note.— For  other  cases,  see  Jury,  D^i. 
Dig.  I  16.*] 

2.  AFFBiX  AHD  ESbBOB  ({  982*)— DUOUnOH  OT 

CouKT— Vacatino  Judquent. 

An  application  to  vacate  or  modlfv  a  jbdg- 
ment  is  addressed  to  the  sound  legal  discretion 
of  the  court,  and  will  not  be  disturbed  on  ajh 
peal,  unless  it  clearlv  appears  that  the  court 
ha?  abused  Its  discretion. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  »  3877,  SS78;  Dec.  Dig.  f 
982.*] 

(Syllabus  by  the  Court) 

Error  to  tiie  United  States  Court  for  the 
Southern  District  of  tiie  Indian  Territory 
at  Purc^l;  J.  T.  Dlckerson,  Judg& 

Action,  by  Ben  Lodcrldge  against  Haggle 
May  Poff.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Affirmed. 

On  September  25.  1006,  Ben  Lockridge.  de- 
fradant  In  error,  plaintiff  below,  brought  suit 
In  the  United  States  Court  for  the  Indian 
Territory,  Southern  District,  at  Pnrcell 
against  Ma^ie  May  Poff.  plaintiff  In  error, 
defendant  below,  to  set  aside  a  judgment 
rendered  by  the  conrt  at  a  previous  term 
against  him  In  her  favor  for  possession  of  a 
certain  tract  of  land,  and  for  mesne  profits, 
on  the  ground  that  he  liad  a  good  defense  to 
that  action,  and  that  casualty  and  misfor- 
tune prevented  him  from  appearing  and 
defending.  After  motion  to  strike  and  de- 
murrer to  the  complaint  were  filed  and  over- 
ruled, defendant  answered  April  5, 1906,  and, 
the  cause  coming  on  for  trial,  demanded  a 
jury  "as  In  an  action  by  proceedings  at  law," 
which  was  by  the  court  denied,  the  issues 
trjed  to  the  court,  and  Judgment  rendered 
in  favor  of  plaintiff,  the  conrt  finding  that 
he  was  unavoidably  prevented  from  appear- 
ing and  defending  the  action  complained  of, 
without  fault  or  negligence  on  his  part ;  that 
he  had  a  good  defense  to  the  same,  and  that 
the  judgment  be  set  aside,  and  plaintiff  be 
restored  to  his  original  rights,  with  the  r^ht 
to  defend  the  same,  to  all  of  which  defend- 
ant excited,  and,  after  motion  for  a  new 
trial  was  filed  and  overruled,  took  a  writ  of 
error  to  tbe  United  States  Court  of  Appeals 
in  the  Indian  Territory,  and  the  case  Is  now 
before  us  for  review. 

J.  W.  Hocker,  for  plaintiff  In  error.  F.  B. 
Riddle,  fbr  defendant  in  error. 

TURNER,  J.  (after  stating  the  facto  as 
above).  This  Is  a  suit  to  set  aside  a  judg- 
ment under  Mansf.  Dig.  Ark.  i  3009  (Ind.  T. 
Ann.  St  1809,  |  2589).  It  is  contended  by 
plaintiff  In  error,  hereafter  called  defendant, 
that  there  is  a  misjoinder  of  causes  of  ac- 
tion. In  that  defendant  In  error,  hereafter 
called  plaintiff,  in  his  petition  has  also  J<^ned 
an  action  for  the  wrongful  taking  of  personal 
property.  In  this  we  cannot  agree.  The 
petition.  In  stating  facts  aufflctent  to  entitle 
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plaintiff  to  a  temporary  Injtmctloa  pending 
tbe  Bait  (which  waa  not  granted  so  far  as  the 
record  lihowa).  aete  forth,  In  effect,  that  de» 
fendant  had  not  only  already  sued  out  one 
ezecntlon  on  the  Judgment  wroDgfully  ob- 
tained, which  had  been  levied  on  all  tbe 
property  plaintiff  thai  had.  and  tbe  same 
sold,  leaTlng  him  destitute,  but  was  threaten- 
ing to  levy  a  second  execution  to  enforce  the 
collectl<ni  of  said  judgment  on  property  pro- 
duced by  him  since  that  time.  No  Judgment 
Is  asked  In  damages  against  any  one  for  the 
value  of  this  property,  no  one  but  Maggie 
May  Poff  made  a  party  defendant,  and  tbe 
only  relief  prayed  or  granted  by  the  court 
was  the  setting  aside  of  the  Judgment. 

It  Is  next  contended  that  tbe  petition  falls 
to  state  facts  sufficient  to  constitute  a  cause 
of  action — ^that  Is,  falls  to  state  facts  suffi- 
cient to  invoke  tbe  discretion  of  tbe  court 
to  set  aside  tbe  Judgment — In  that  the  pe- 
tition discloses  that  tbe  Judgment  was  tak- 
en as  a  result  of  the  negligence  of  plaintiff's 
attorney.  It  ts  said  In  23  Cyc.  639,  940: 
"It  Is  a  general  rule  that  the  negligence  of 
an  attorney  la  Imputable  to  his  client,  and 
that  the  latter  cannot  be  relieved  from  a 
Judgment  against  blm  in  consequence  of  tbe 
neglect  or  Inattention  of  the  former" — and 
authorities  cited.  And  this  seems  to  be  the 
rule  as  laid  down  in  Welch  v.  Cballen,  31 
Kan.  696,  3  Pac  314,  and  followed  by  the 
Supreme  Court  of  tbe  Territory  of  Oklahoma 
in  Marshall  v.  Marshall,  7  Okl.  240,  54  Pac. 
461,  and  Wynn  v.  Frost,  6  Okl.  89,  60  Pac. 
184.  But  does  the  petition  so  disclose?  We 
think  not  It,  In  effect,  upon  tbls  point  states 
that  the  suit  in  which  the  Judgment  com- 
plained of  was  taken  was  brought  against 
him  by  defendant  on  March  1,  1902;  that 
be  employed  an  attorney,  who  filed  answer  in 
due  time,  and  the  cause  continued  until  the 
October  term;  that  a  few  days  prior  there- 
to plalntilTs  son  waa  taken  sick,  and  grew 
worse  until  October  28th,  when  be  died,  and 
that,  on  account  of  his  Blckness  and  deatb,  be 
was  prevented  from  attending  conrt;  that  a 
few  days  prior  to  said  term,  he  wrote  and 
mailed  bis  said  attorney  a  letter  addressed 
to  him  at  his  place  of  residence  at  Pauls 
Valley,  where  said  suit  was  pending,  notify- 
ing him  of  the  facts,  as  stated,  and  fully  re- 
lied on  blm  to  postpone  tbe  cause;  "that 
be  never  at  any  time  bad  any  reason  his 
said  attorney  did  not  look  after  same,  and 
bad  no  notice  that  any  action  was  taken  In 
said  cause  imtll  long  after  the  expiration  of 
said  term  of  court'" ;  that  Immediately  there- 
after he  saw  bis  attorney,  and  informed  him 
of  the  circumstances,  whereupon  be  replied 
that  plaintiff  was  always  sick,  and  advised 
him  to  get  another  lawyer.  No  negligence  on 
the  part  of  the  attorney  is  charged,  and  we 
can  Infer  non&  If  it  can  be  contended  that 
the  presumption  obtained  that  the  attorney 
received  the  letter  through  due  course  of 
the  malls,  another  presumption  would  obtain 
that  he  did  his  duty  when  he  got  It 


It  Is  next  contended  that  the  court  erred 
In  overruling  the  demurrer  In  that  tbe  pe- 
tition on  Its  face  discloses  laches.  Notwltfi- 
standlng  the  fact  that  no  statute  was  io 
force  In  that  Jurisdiction  limiting  the  time 
within  which  this  character  of  action  was  re- 
quired to  be  brought,  It  is  nevertheless  true 
tbat  a  party  seeking  to  Invoke  the  remedy 
must  do  so  within  a  reasonable  time,  and  we 
see  no  reason  why  a  demurrer  should  not 
be  sustained  to  a  petition  disclosing  on  lt3 
face  tbat  be  had  not  done  so.  12  En.  Plea. 
&  Prac.  832,  17  Am.  &  Eng.  Bnc.  of  Law  (2d 
Ed.)  841,  states  tbe  rule  thus:  "In  the  ab- 
sence of  statute  it  Is  very  generally  consid- 
ered that  a  party  seeking  to  have  a  judgment 
opened  or  vacated  must  proceed  with  prop- 
er diligence,  and  take  the  proper  steps  there- 
for within  a  reasonable  time,  and  that  his 
right  to  relief  may  be  lost  by  laches.  It  Is 
of  course  Impossible  to  lay  down  any  fixed 
rule  as  to  what  will  craistltnte  such  laches 
as  to  deprive  a  party  of  any  right  to  relief 
against  a  judgment  but  such  case  must  be 
governed  by  Its  own  circumstances."  But 
does  tbe  face  of  tbe  petition  disclose  laches? 
We  tbink  not  It  alleges  tbat  the  judgment 
recovered  was  not  only  for  the  land  upon 
which  he  lived  and  had  just  raised  a  crop, 
but  waa  for  (450  mesne  proflto  and  costs; 
tbat  before  he  knew  of  its  existence,  a  writ 
of  restitution  Issued  dispossessing  him,  and 
was  levied  on  his  entire  crop,  which  was 
sold,  leaving  blm  destitute.  It  then  recites 
at  length  his  persistent  efforts,  without 
means,  to  employ  counsel  to  bring  suit  to 
set  aside  the  judgment  and  give  blm  an 
opportunity  to  plead  to  the  merlte,  which  he 
finally  sncceedeift  in  doing  some  three  years 
thereafter,  in  the  face  of  another  threaten- 
ed execution  to  enforce  the  same  judgment, 
"without  bis  being  paid  a  fee  In  advance,  and 
that  said  attorney  has  agreed  to  wait  on  hini 
until  be  could  make  something  with  wbich 
to  pay."  Under  the  circumstances  tbe  peti- 
tion on  Its  face  disclosed  no  laches,  and  for 
that  and  tbe  reason  stated  the  court  did  not 
err  in  overruling  the  demurrer  thereto. 

After  the  demurrer  was  filed  and  overrul- 
ed, defendant  answered,  and  went  to  trial, 
first  demanding  a  jury  to  try  tbe  cause, 
which  was  denied,  and  this  constitutes  the 
next  assignment  of  error.  Defendant  predi- 
cates this  right  on  Mansf.  Dig.  Ark.  {■  3009 
(Ind.  T.  Ann.  St  1899,  S  2589).  which  is  as 
follows:  "The  court  in  which  a  Judgment  or 
final  order  has  been  rendered  or  made  shall 
have  power,  after  the  expiration  of  tbe  term, 
to  vacate  or  modify  such  judgment  or  order. 
•  •  •  Seventh.  For  unavoidable  casual- 
ty or  misfortune  preventing  the  party  from 
appearing  or  defending."  And  on  Mansf.  Dig. 
Ark.  I  3911  (Ind.  .T.  Ann.  St  1899,  § 
2591) :  The  proceedings  to  vacate  or  modify 
tbe  judgment  or  order,  on  the  grounds  men- 
tioned in  tbe  fourth,  fifth,  sixth,  seventh  and 
eighth  subdivisions  of  section  3909  shall  be 
by  complaint,  verlfled  by  affidavit,  aettlug 


Digilized  by 


OkL) 


POFF  ▼.  LOOKBIDQB. 


429 


forth  the  Judgment  or  order,  the  grounds  to 
vacate  or  modify  it,  and  the  defense  to  the 
action,  If  the  party  applying  was  defendant 
On  the  complaint,  a  snmmons  Bhall  issue  and 
be  served,  and  other  proceedings  had  as  In  an 
action  by  proceedings  at  law."  And  especial- 
ly relies  on  the  latter  part  of  this  section. 
But  these  sectlcms  must  be  construed  In  coq- 
nectlon  with  Mansf.  Dig.  Ark.  f  S913  (Ind.  T. 
Ann.  St  1899.  i  2693),  which  reads:  "The 
«ourt  may  first  try  and  decide  iq>on  the 
grounds  to  vacate  or  modify  a  Judgment  or 
order  before  trying  or  deciding  upon  the  va- 
lidity of  the  defense  or  canse  of  action.** 
While  this  qucKtlon  seems  never  to  have  been 
passed  on  la  the  construction  of  th^  stat- 
utes by  the  Supreme  Court  of  Arkansas,  we 
observe  the  practice  has  always  been  in  that 
Jurisdiction  to  try  these  gnestloDS  to  the 
court  This  was  the  practice  observed  In 
Johnson  v.  Campbell.  62  Ark.  816,  12  B.  W. 
67S,  State  National  Bank  v.  Neel,  63  Ark. 
110, 13  S.  W.  TOO,  22  Am.  St  Rep.  185,  Cham- 
bliss  v.  Reppy,  64  Atk.  639, 16  S.  W.  671,  and 
learning  v.  McMlUan.  59  Ark.  162,  26  S.  W. 
820,  43  Am.  St  Rep.  26.  The  first  part  of 
section  8909,  sopra,  Is  in  effect  the  same  as 
section  4760,  and  the  seventh  subdivision, 
sijpra,  is  Identical  with  subdivision  7  of  sec- 
tion 4760,  Wilson's  Rev.  &  Ann.  St  Okl. 
190S.  Section  S911,  supra,  and  sectton  4762. 
Wilson's  Rev.  A  Ann.  St  Okl.  1903.  are  In 
effect  the  same ;  and  section  8018.  supra,  and 
section  4763,  Wilson's  Rev.  A  Ann.  Bt  Okl. 
1903,  are  Identical.  Thus  we  see  that  the 
laws  of  Arkansas,  In  force  In  the  Indian  Ter- 
ritory at  the  time  this  case  was  tried,  are 
practically  the  same  as  those  now  in  force 
Id  Oklahoma  by  virtue  of  the  sections  of  Wil- 
son's Rev.  A  Ann.  St  Okl.  1903,  cited  supra. 
Neither  has  this  question  ever.  It  seems,  been 
passed  on  in  this  Jurisdiction,  but  In  Kansas, 
whence  these  sections  were  adopted,  being, 
respectively,  sections  668,  670,  and  671  of  the 
Kansas  Code  (Gen.  St  1001.  K  6064,  5066. 
6057),  the  practice  of  trying  Issues  of  fact 
to  the  court  in  cases  of  this  kind  seems  to 
have  been  adopted  by  the  trial  court  and 
spoken  of  approvingly  by  the  Supreme  Court 
List  V.  Jockheck,  46  Kan.  849,  27  Pac.  184. 
Section  3913  would  dearly  seem  to  contem- 
plate a  trial  to  the  court  and  that  It  should 
first  try  and  decide  upon  the  grounds  to  va- 
<rate  or  modify,  and  then  try  and  decide  upon 
the  validity  of  the  defense  offered  to  the  ac- 
tion In  which  the  Judgment  complained  of 
was  taken,  before  opening  the  Judgment  and 
permitting  petitioner  to  plead,  and  tills  un- 
doubtedly Is  the  proper  practice. 

15  En.  of  Plea.  &  Pr.  287,  says.  "Upon  an 
application  to  open  or  vacate  a  Judgment  the 
court  must  first  decide  whether  a  sufficient 
ground  for  granting  the  application  exists, 
and  this  question  must  be  tried  and  decided 
by  the  court  and  not  by  a  Jury"— citing  au- 
thorities. In  Watson  v.  Paine,  26  Ohio  St 
840^  the  court  said  (at  pages  344, 346):  "When 
a,  pmceedlns  by  petition  oi  by  motion  to  va- 


cate or  modify  a  Judgment  is  instituted,  un- 
der Code.  IS  535,  686,  the  first  thing  to  be 
done  by  the  court  Is  to  try  and  decide  wheth- 
er or  not  a  'ground.'  to  vacate  or  modify  ex- 
ists. Section  637.  'The  grounds'  referred  to 
In  this  section  are  those  enumerated  in  the 
nine  subdivisions  of  section  6S4.  In  some 
cases  the  question  thus  to  be  tried  and  decid- 
ed can  be  determined  by  Inspection  of  the 
record ;  In  others  the  testimony  of  witnesses 
must  be  heard.  But  in  all  cases  this  ques- 
tion must  be  tried  and  decided  by  the  judge 
or  Judges."  In  Carpenter  v.  Brown,  60  Iowa, 
451.  the  precise  question  arose  under  statutes 
similar  to  those  under  construction,  and  the 
court  said:  "The  court  refused,  upon  the  de- 
mand of  the  plaintiff,  to  submit  the  issues 
arising  on  the  petition  for  a  new  trial  to  a 
jury.  This  action  of  the  court  la  assigned  as 
error.  The  petition  for  new  trial  was  filed 
under  section  3156  of  the  Code  (Code  1ST3), 
which  provide:  'Where  the  grounds  for  a 
new  trial  could  not  with  reasonable  diligence 
have  been  discovered  before,  but  are  dis- 
covered after  the  term  at  which  the  verdict 
report  of  referee  or  decision  was  rendered  or 
made,  the  application  may  be  made  by  peti- 
tion, filed  as  In  other  cases,  not  later  than  the 
second  term  after  the  discovery,  on  which 
notfce  shall  be  served  and  returned,  and  the 
defendant  held  to  appear  as  In  an  original 
action.  The  facts  stated  In  the  petition  shall 
be  considered  as  denied  without  answer. 
The  case  shall  be  tried  as  other  cases. 

•  •  Code  1878,  I  8160,  provides:  The 
court  may  first  try  and  decide  upon  the 
grounds  to  vacate  or  modl^  a  Judgment  or 
order  before  trying  or  deciding  upon  the 
validity  of  the  defense  or  cause  of  action. 

*  •  *  '  The  plaintiff  claims  the  right  to  a 
Jury  trial  under  the  provision  of  section 
3165,  that  'the  case  shall  be  tried  as  otber 
cases  by  ordinary  proceedings.'  This  provi- 
sion, however,  must  be  construed  in  connec- 
tion with  other  portions  of  the  chapter.  Sec- 
tion 3160  provides  that  the  conrt  may  first 
try  and  decide  upon  the  grounds  to  vacate  or 
modify  a  Judgment  or  order.'  Here  Is  a  very 
strong  implication  that  the  trial  is  to  be  by 
the  court  If  the  trial  may  be  by  jury,  then, 
under  section  3160,  two  distinct  Jury  trials 
may  be  had ;  one  to  try  and  decide  upon  the 
grounds  to  vacate  or  modify  the  judgment 
and  one  to  try  and  decide  upon  the  validity 
of  the  defense  or  cause  of  action.  An  In- 
novation BO  startling  as  the  submission  to  a 
Jury  of  the  question  whether  a  party  shall  be 
granted  a  new  trial  should  not  be  engrafted 
upon  the  law,  unless  It  clearly  appears  that 
the  Legislature  intended  such  change.  Tak- 
ing together  all  of  the  provisions  of  the  chap- 
ter in  which  the  section  under  consideration 
occurs,  we  do  not  think  such  change  was  in- 
tended." In  Niagara  Insurance  Company  v. 
Rodecker  k  Pearson.  47  Iowa,  162.  the  low- 
er court  tried  the  Issues,  and  the  Supreme 
Court  on  appeal  Indicated  the  proper  prac- 
tice thus:  "The  court  below  seema  to  have 
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proceeded,  first,  to  try  and  decide  upoa  the 
grounds  to  vacate  tbe  Judgment  before  try- 
ing or  deciding  upon  tbe  validity  of  tbe  de- 
fense. This  may  be  done  under  section  5160 
of  the  Code.  Having  decided  that  the 
grounds  to  vacate  were  not  sofficlent,  It  was 
unnecessary  to  go  Into  the  Inquiry  as  to  the 
validity  of  the  defense.  If  It  had  been  found 
that  the  company  was  not  negligent  In  law 
or  fact  in  not  sooner  appearing  to  the  action, 
then,  before  the  judgment  could  be  vacated, 
tbe  validity  of  the  defense  must  have  been 
tried  and  determined.  Not  only  the  sufflden- 
cy  of  the  answer  upon  Its  face,  but  the  truth 
of  its  averments,  mTist  be  determined.  We 
think  this  is  the  proper  construction  of  chap- 
ter 1,  tit  19,  of  the  C3ode  of  1873."  We  are 
therefore  of  tbe  opinion  that  the  trial  court 
did  not  err  in  denying  to  defendant  tbe  right 
of  trial  by  Jury  on  the  InBoes  of  fact  arising 
In  the  case. 

It  Is  next  contended.  In  effect,  that  the 
Judgment  Is  not  supported  by  the  evidence, 
and  is  contrary  to  law.  In  order  to  entitle 
plaintiff  to  vacate  the  Jud^eut  complained 
of,  the  burden  of  proof  was  upon  him  to 
establish  unavoidable  casualty  or  misfortune 
which  prevented  him  from  appearing  or  de- 
fending, and  that  he  had  a  good  defense 
to  the  action.  17  A.  &  S.  Enc.  of  L.  <2d. 
Ed.)  843.  After  bearing  the  testimony  of 
all  the  witnesses,  the  court  found  that  the 
"plaintiff  herein,  Ben  Lockridge,  had  a  legal 
defense  to  the  cause  of  action  In  case  No. 
614,  Styled  'Ma^ie  May  Poff,  Plaintiff,  v.  Bea 
Lockridge,  Defendant,*  that  said  defendant 
was  unavoidably  prevented  from  appearing 
and  defending  said  cause  of  action,  without 
any  fault  or  neglect  on  his  part,  and  that 
said  Judgment  rendered  against  him  In  said 
action  for  the  possession  of  the  land  describ- 
ed in  said  complaint,  and  for  damages  re- 
covered thereon,  to  the  amount  of  $  , 

should  be  set  aside  and  held  for  nought,"  and 
It  was  so  ordered,  and  said  Lockridge  given 
leave  to  plead.  This,  In  effect,  was  a  general 
finding  in  favor  of  the  plaintiff,  and  carries 
with  it  a  finding  of  every  special  thing  neces- 
sary to  be  found  to  sustain  the  general  find- 
ing. Hockaday  v.  Jones,  8  Okl.  1CS6,  66  Pac. 
1054;  Tootle  v.  Brown,  4  Okl.  612,  46  Pac 
550;  United  States  National  Bank  T.  National 
Bank  of  Guthrie,  6  Okl.  163,  51  Pac.  119; 
Penny  v.  Fellner,  6  Okl.  886,  60  Pac.  123; 
Gillette  V.  Murphy,  7  Okl.  91,  64  Pac.  418; 
City  of  Guthrie  v.  Shaffer,  7  Okl.  459,  54  Pac 
698.  But  it  Is  contended  that  the  undis- 
puted testimony  falls  to  disclose  that  plain- 
tiff was  unavoidably  prevented  from  appear- 
ing and  defending  the  action  of  which  he 
complains,  and,  in  effect,  the  court  abused 
Its  discretion  in  setting  the  Judgment  aside 
for  that  reason.  An  application  for  the 
opening  or  vacation  of  a  judgment  is  address- 
ed to  the  sound  legal  discretion  of  the  court, 
and  while  his  dli^Kwitlon  of  the  application 
may  be  reviewed  on  appeal,  It  will  not  be 
reversed,  vnleBs  It  dearly  appears  that  thla 


discretion  has  been  abused.  17  Am.  A  "Eng. 
Enc.  of  Law,  844^  and  cases  cited.  In  Wil- 
liams V.  Ballroad,  110  N.  0.  466,  16  S.  B. 
97,  the  court  said:  "This  court  has  repeat- 
edly held  that,  where  a  judge  was  governed. 
In  passing  upon  a  matter  entirely  within  bis 
discretion,  by  an  erroneous  view  of  the  law, 
the  party  Injured  by  the  mistake  might,  on 
appeal,  have  his  Judgment  set  aside.  The 
appellate  court  must  determine,  upon  an  ad- 
mitted state  of  facts,  wheth^  there  was  ex- 
cusable n^lect  on  the  part  of  the  litigant 
in  the  conduct  of  an  action,  Just  as  it  must 
decide  whether,  according  to  an  undisputed 
finding  of  facts,  a  party  has  sliown  such  dili- 
gence a^  to  save  him  from  liability  in  an  ac- 
tion brought  to  recover  for  negllgmce."  In 
Bailey  v.  Taaffe,  29  CaL  423,  the  court  said: 
"The  discretion  intended,  howevw.  Is  not  a 
capricious  or  arbitrary  dlscretlcHi,  but  an  Im- 
partial discretion,  guided  and  controlled  in 
its  CTerdse  by  fixed  legal  prlndples.  It  is 
not  a  mental  discretion,  to  be  exercised  ex 
gratia,  but  a  legal  discretion,  to  be  exercised 
In  conformity  with  the  spirit  of  the  law,  and 
in  a  manner  to  subserve,  and  not  to  Impede 
or  defeat  the  ends  of  substantial  Justtca  In 
a  plain  case  this  discretion  has  no  office 
to  perform,  and  its  exercise  is  limited  to 
doubtful  cases,  where  an  Impartial  mind 
hesitates.  If  It  be  doubtful  whether  the  ex- 
cuse offered  Is  sufficient  or  not,  or  whether 
the  defense  set  up  Is  with  or  without  merit 
In  foro  legis,  when  examined  under  those 
rules  of  law  by  which  judges  are  guided  to  a 
conclusion,  tbe  Judgment  of  the  court  below 
will  not  be  disturbed." 

The  facts  are  undisputed,  and  disclose 
that  at  the  time  of  answer  filed  an  attorney 
was  employed,  and  his  fee  fixed  and  secured 
by  written  obligation,  dated  March  18,  1902, 
payable  October  Ist  following,  signed  by 
plaintiff  and  WeedMi,  bis  father-in-law,  under 
whom,  as  tenant,  he  claimed  the  right  to  bold 
the  premises  sued  for.  Shortly  before  the 
obligation  fell  due,  the  attorney  wrote  Lock- 
ridge, who  lived  16  miles  In  the  country  and 
six  miles  from  his  post  office,  calling  his  at- 
tention to  its  approaching  maturity,  and  ask- 
ing prompt  payment  wheai  due.  This  letter 
was  never  received.  Some  time  prior  to  tbe 
trial  term  In  October,  owing  to  the  fact  that 
two  of  Lockrldge's  children  were  taken  vio- 
lently 111,  one  with  typhoid  fever,  and  one 
with  some  other  disease,  of  which  it  died  a 
few  days  after  the  judgment  complained 
of  was  rendered,  Ixx^dge,  about  a  week 
prior  to  the  term,  wrote  a  letter  to  his  at- 
torney, stating  that  owing  to  sickness  In  his 
family,  he  would  be  wholly  unable  to  attend 
court,  and  asking  that  the  case  be  postponed. 
This  letter  was  given  Weeden  to  mall,  which 
was  promptly  done,  he  first  inclosing  therein 
a  note  written  by  himself,  Informing  the  at- 
torney that  he  also  had  two  side  dilldreii 
at  his  house,  and  that  he  too  was  nnable 
to  attend  court  on  thait  account,  and  joined 
In  the  request  of  Jjocikxl6g»  that  flw  case 


Digilized  by 


POFF  T.  LOCEBIDGa 


4S1 


be  continued.  This  letter  was  never  received 
by  the  attorney,  who  as  the  trial  approached, 
thinking  he  was  not  going  to  be  paid,  again 
wrote  Lockrldge,  in  ample  time,  as  he 
thought,  to  employ  other  counsel,  of  bis  with- 
drawal from  the  case.  This  letter  was  never 
received  by  Lockrldge.  The  case  coming  on 
for  trial,  and  Lockrldge  falling  to  appear  in 
person  or  by  counsel,  the  case  proceeded  to 
trial,  and  resulted  In  the  judgment  herein 
sought  to  be  set  aside.  Thus  it  will  be  seen 
that  the  unavoidable  misfortune  preventing 
Lockrldge  from  appearing  In  person  and  de- 
fending was  sickness  In  bis  family,  and  the 
nnayotdable  misfortune  preventing  him  from 
apprarlng  by  attorney  was  miscarriage  of  the 
mail.  A  combination  of  the  two  brought 
about  the  judgmrat  While  sickness  In  one 
family,  standing  alone,  might  not  be  sufficient 
to  excuse  a  party  for  failure  to  attend  trial, 
yet  we  are  constrained  to  bold  that  such 
sickness  preventing  his  attendance,  coupled 
with  the  use  of  reasonable  diligence  on  bis 
part  to  preset  such  excuse  to  the  court,  and 
a  miscarriage  of  ttae  mall  conveying  the  ex- 
cuse and  preventing  Its  communication  to 
the  court,  constitute  such  unavoidable  mis- 
fortune, wltbln  the  terms  of  the  statute,  as 
would  justify  the  court  In  the  exercise  of  Its 
discretion  In  setting  aside  the  judgment. 
This  was  not  directly  passed  upon,  but 
strongly  intimated.  In  Glover  v.  Dlmmock, 
Trustee,  et  aL,  119  Oa.  686,  46  B.  824. 
In  that  case  the  plaintiff  alleged  that  at  the 
time  of  the  rendition  of  the  judgmmt  against 
her  the  petitioner  was  detained  at  home  on 
accotmt  of  the  serloua  illness  of  ber  mother, 
who  shortly  thereafter  died;  that  she  had 
employed  two  attorneys  to  represent  her,  and 
that  she  afterwards  learned  that,  prior  to 
the  trial  of  the  case,  both  of  her  attorneys 
caused  their  names  to  be  erased  from  the 
docket,  stating  that  they  no  longer  represent- 
ed ber;  that  she  had  no  notice  that  her  at- 
torneys or  either  of  them  Intended  to  aban- 
don her  cause,  and  did  not  learn  of  It  until 
long  attex  the  trial  at  which  judgment  was 
rendered.  The  trial  court  sustained  a  de- 
murrer to  the  petition,  wUch  was  sustain- 
ed on  appeal,  but  in  passing  the  Supreme 
Court  said:  "It  Is  not  made  to  appear  that 
plaintiff  made  any  effort  to  notify  any  one 
connected  with  the  case  of  her  inability  to 
be  present  at  the  trial,  or  that  she  took  any 
steps  to  have  the  case  postponed  or  con- 
tinued"— ^tbereby  intimating  very  strongly 
that,  had  such  been  the  case,  the  petition 
might  upon  that  point  have  presented  facts 
■nffldent  to  invoke  the  discretion  of  the 
court 

A  loss  In  the  mails  has  several  times  been 
held  to  be  an  unavoidable  misfortune  such  as 
would  justify  the  court  in  setting  aside  a 
Judgment  In  B<^d  v.  Williams,  70  N.  J. 
Law,  186,  56  AtL  ISO,  the  plea  of  the  defend- 
ant was  [wepared,  and  duly  mailed  to  the 
tieA  of  the  Supreme  Gourt  within  the  time 
limited  Ity  law.  and  wai  wltbont  doubt  loat 


In  the  maUs.  Plaintiff  toc^  judgment  by 
default  and.  It  appearing  that  the  defense 
should  have  been  passed  on  by  a  jury,  the 
judgment  was  opened,  with  permission  to  him 
to  plead.  In  Hill  et  al.  v.  Crump,  24  Ind.  291, 
after  the  judgment  was  readied  against  him,^ 
defendant  appeared,  and  moved  to  set  the* 
same  aside,  and  filed  affidavits  in  support  of 
his  motion,  which  disclosed  that  after  he 
had  employed  counsel  to  defend,  and  bad 
cansed  subpcena  to  be  Issued  for  his  wit- 
nesses, he  had  been  prevented  from  attend- 
ing court  by  the  dangerous  illness  of  ills 
wife,  and  that  his  attorney,  being  provost 
marshal  of  the  district  had  been  so  engaged 
In  enforcing  the  draft  that  he  had  been  un- 
able to  attend  the  court  and  had  neglected 
to  speak  to  any  other  attorney  to  represent 
him.  The  affidavits  also  disclosed  a  meritori- 
ous defense,  but  the  lower  court  held  the 
same  to  be  Insufficient  to  set  aside  the  judg- 
ment, and  refused  so  to  do  on  appeal.  The 
Supreme  Court  held  the  same  to  be  an  abuse 
of  discretion  on  the  part  of  the  lower  court, 
and  reversed  and  remanded  the  case,  with 
directions  that  the  default  and  judgment  be 
set  aside.  In  this  last  case  It  will  be  observ- 
ed there  was  no  notice  conveyed,  or  attempt- 
ed to  be  conveyed,  from  the  defendant  to  his 
attorn^  of  his  Inability  to  att^d  the  trial 
on  the  ground  of  sickness  'in  his  family,  as  In 
the  case  under  consideration ;  that  there  was 
no  excuse  for  failure  to  attend  to  the  case 
on  the  part  of  the  attorney  save  other  duties, 
but  nevertheless  the  Supreme  Court  of  Iowa 
was  of  the  opinion  that  the  lower  court  abus* 
ed  Its  discretion  in  falling  to  set  aside  the 
ju^^rment,  notwithstanding  the  well-establish- 
ed rule  that,  to  justly  the  Interference  of  the 
Suprrane  Court  with  a  ruling  of  the  lower 
court,  in  cases  of  this  kind,  a  much  stronger 
showing  of  abuse  of  discretion  in  the  trial 
court  must  be  made  when  the  judgment  has 
been  set  aside  than  where  It  has  been  denied. 
Barto  V.  Sioux  City  Elec.  Co.,  119  Iowa.  179, 
93  N.  W.  268.  In  Utah  Commercial  Bank  v. 
Trumbo.  17  Utah,  198,  53  Pac.  1033,  plaintiff 
failed  to  receive  the  following  letter,  among 
others,  from  his  client:  "We  did  not  hear 
from  you  In  reference  to  your  case,  and,  un- 
less we  do  by  return  mail,  we  shall  withdraw 
our  a]:^>earance.*'  They  did  not  hear,  and  the 
case  went  by  default  He  had  a  good  de- 
f^ise,  all  of  which  was  duly  presented  to  the 
lower  court  which  refused  to  set  aside  the 
judgment  The  Supreme  Court  in  reversing 
the  action  of  the  lower  court,  said ;  »•  •  * 
Was,  then,  the  overruling  of  the  motion  such 
an  abuse  of  discretion,  on  the  part  of  the 
court,  as  to  render  Its  action  in  the  premises 
erroneous  and  prejudicial  to  the  rights  of  the 
defendant?  It  is  clearly  shown  that,  during 
all  the  proceedings  in  the  suit  by  the  bank, 
the  defendant  was  absent  from  the  state  on 
business  affairs ;  was  in  the  state  of  Califor- 
nia, and  much  of  the  time  in  a  remote  part 
of  that  state.  Immediately  upon  b^g  sued, 
he  directed  the  employment  ot  competent  at- 
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tomeys.  which  was  done,  and  then,  feeling 
assured  that  the  proper  pleadings  would  be 
Sled  In  his  behalf  and  his  rights  protected, 
he  continued  In  the  pursuit  of  his  business, 
and  but  for  the  unfortunate  circumstances  of 
his  failure  to  receive  the  letters  of  his  attor- 
neys, written  him  while  he  was  absent  from 
Sun  Francisco,  and  his  consequent  failure  to 
answer,  resulting  in  the  withdrawal  of  his 
attorneys,  without  notice  to  him,  from  the 
case,  the  Judgments  by  default  would  In  all 
probability  never  have  been  entered.  •  •  • 
It  is  true  that  ordinarily  the  setting  aside 
of  a  Judgment  by  d^ault  rests  witttln  the 
sound  legal  discretion  of  the  court,  and  the 
appellate  court  will  not  interfere,  but  where, 
as  la  this  case,  it  is  made  clearly  to  appear 
that  there  was  such  an  abuse  of  discretion, 
through  inadvertence  or  otherwise,  as  to  ren- 
der the  action  erroneous  and  unlawful,  the 
appellate  court  will  control  such  discretion, 
and  set  aside  the  illegal  action.  *  *  *  No 
general  rule  can  be  laid  down  respecting  the 
discretion  to  be  exercised  in  setting  aside, 
or  refusing  to  set  aside,  a  Judgmmt  by  de- 
fault. *  *  *  Each  case  must  necessarily 
depend  upon  Its  own  peculiar  facts  and  cir- 
cumstances, but  the  discretion  should  always 
be  so  exercised  as  to  promote  the  ends  of  Jus- 
tice. In  the  case  at  bar  the  facts  and  circum- 
stances show  that  it  was  an  unavoidable  mis- 
fortune to  the  defendant  that  be  did  not 
know  that  no  attorn^  was  representing  him 
In  the  proceedings  which  led  to  the  entry  of 
Judgment  against  him  until  aft^  the  entry 
had  been  made.  We  are  therefore  of  the 
opinion  that  the  court  erred  In  refusing  to 
vacate  the  default  and  set  aside  the  Judg- 
ment, and  In  refusing  to  permit  the  deftodant 
to  plead  to  the  merits." 

Hence  we  are  of  the  opinion,  in  view  of 
the  foregoing  authorities,  and  in  view  of  the 
fact  that  the  defense  set  forth  in  plaintiff's 
petition  is  valid  and  meritorious,  and  SMch  as 
should  be  submitted  to  a  jury,  that  the  trial 
court  did  not  abuse  Its  discretion  In  vacating 
the  Judgment  and  permitting  plaintiff  to  plead, 
and  for  that  reason  the  Jut^sment  of  the  low* 
er  court  1b  affirmed.  All  the  Jostlcea  cmicnr. 


LANDBUM  T.  GBAHAU. 
(Supreme  Court  of  Oklahoma.  Nor.  11,  1908.) 

INDIANS  (I  15*)— M0BT01.ai  BT  AZXOTTEB— 

Vaoditt. 

A  mortgage  by  an  allottee  of  her  lands, 
exclusive  of  her  homestead,  In  the  Cherokee 
Nation,  made,  executed,  and  delivered  before  the 
expiration  of  five  years  from  the  date  of  the  rat- 
ification of  Act  Gong.  July  1,  1902,  c.  1376,  I 
14.  32  Stat.  717,  but  aubsequent  to  Act  Cong. 
April  21,  1904.  c.  1402,  S  1.  33  Stat.  204,  Is  a 
valid  and  tubsistiug  security,  and  may  be  en- 
forced. 

FEd.  Note.— For  other  cases,  see  Indiana,  Dec. 
Dig.  I  16.*] 
(Syllabaa  br  the  Court) 


Error  to  the  United  States  Court  for  the 
Northern  District  of  the  Indian  Territory,  at 
Pryor  Creek ;  Luman  F.  Parker,  Judge. 

Action  by  W.  A.  Graham  agalnat  Winnie 
Landmm,  Judgment  for  plaintiff.  Defend- 
ant bring!  ezTor.  Affirmed. 

On  NoTember  8,  19DS,  W.  A.  Graham,  de- 
fendant in  error,  plaintiff  below,  sued  Win- 
nie Landnun,  Arch  Landmm,  and  Spence 
lanilrom,  plaintiffs  In  error,  dtfendants  be- 
low. In  the  United  Statei  court  for  the  In- 
dian Terrltot7.  Northern  district,  at  Fryw 
Ore^,  to  foreclose  a  mortgage  on  certain  real 
estate,  dated  September  12,  1904,  made,  ex- 
ecuted, and  delivered  by  said  Winnie  land- 
nun  and  Arch  Landrmn  to  said  Graham  to 
secvre  the  payment  ot  a  certain  promlasory 
note  whereby  said  Spence  Landnun  and 
Arch  Iiandrom  promised  to  pay  said  Gra- 
ham $270:25  on  January  1,  1906,  together 
with  8  per  cent  per  annum  from  date  until 
paid.  After  answer  filed  by  Winnie  Land- 
rum,  the  case  was  referred  to  a  special  mas- 
ter, who  found  the  facta  to  be.  In  substance, 
that  W.  A.  Graham,  hereafter  called  "plain- 
tiff," and  Wbmle  Landmm,  hereaftor  oiled 
"defoidant,"  are  and  were  at  the  Inatitntlon 
of  the  salt  residents  of  the  Nortbera  district 
of  the  Indian  Terrltocr  when  the  lands 
sought  to  be  taken  In  foreclosnre  lie;  that 
she  iB  a  Cherokee  freedman,  and  not  of  In- 
dian blood ;  that  Arch  Landmm  la  her  hus- 
band and  Spence  Landmm  their  son;  that 
on  September  12,  1904.  defoidants  scented 
the  mortgage  set  forth  In  the  complaint;  that 
the  lands  therein  desciibed  were  a  part  of 
her  allotment,  exclusive  of  her  homestead; 
that  the  same  was  executed  to  aeenre  to 
plaintiff  payment  of  a  promissory  note  of 
even  date  signed  by  said  Ardi  Landmm  and 
Spence  Landmm.  and  set  forth  In  the  com- 
plaint, the  same  being  given  for  a  pre-exist- 
ing Indebtedness  to  plaintiff;  that  the  only 
consideration  for  the  execution  of  said  mort- 
gage was  an  extensltm  of  the  time  of  the 
note  aforesaid  and  the  release  of  a  certain 
chattel  mortgage  encnted  by  said  Arch 
Landrnm  and  Spence  Landnun  to  aeenre  to 
plaintiff  said  lure-exlBtlng  debt ;  that  ttie  mort- 
gage d^  la  due  and  condition  broken ;  that 
defendant  had  apparmtly  abandoned  all  de- 
fense ui^ed  in  her  answer,  except  that,  being 
a  Cherokee  ftreedman  and  the  mortgaged 
land  being  a  part  of  her  allotment,  said 
mortgage  is  void,  aifll  recommended  that  re- 
lief be  deoreed  according  to  the  prayer  of 
plalntlira  complaint  To  ttils  report  excep- 
tions were  filed  and  ovemiled,  and,  the  cause 
coming  cAi  for  hearing,  the  coort  anetalned 
the  report  of  the  master,  rmdered  Judgmmt 
by  dtfatilt  agalnat  Arch  Landrnm  and 
Spence  Landmm  for  $278.80,  and  ordered 
the  land  aaHA  to  satla^  flie  same  and  the 
mortgage  foredoeed.  From  this  decree  de- 
fendant appealed  to  the  TWted  Stetea  Court 


•For  otber  cum  «m  urns  topic  aatf  lectloa  NUHBBR  In  Dec.  A  Am.  Dlsi.  IMT  to  data,  *  Reportar  Indexes 


Digilized  by 


Google 


OUL) 


FIRST  NAT.  BANE  v.  EISSABE. 


433 


of  Appeal!  tQ  the  Indian  Tenltorr,  and  tba 
■a me  Is  now  before  ni  for  rerlew  as  succes- 
sor* to  tliat  court  I17  rlrtne  of  the  terms  of 
the  enabllnc  act  and  the  Bdwdnle  of  the 
Constltatlon. 

George  B.  McGoIloogh,  for  plaintiff  In  er- 
ror. J.  Howard  Lassley.  for  defendant  In 
error. 

TURNER,  J.  (after  sUtlng  the  facts  as 
above).  The  only  asalgnment  of  error  neces- 
sary to  be  considered  la  that  the  court  erred 
in  holding  the  mortgage  to  be  a  valid  and 
subsisting  lien  upon  the  lands  therein  set 
fortli.  It  Is  contended  that,  aa  the  same  Is 
an  incumbrance,  It  was  executed  In  viola- 
tion of  Act  Cong.  July  1,  1902,  a  1876,  |  14, 
32  Stat  717,  which,  among  other  things,  pro- 
vides, "Lands  allotted  to  cltlzeus  shall  not 
in  any  manner  whatever  or  at  any  time  be 
eBcumbered,  taken  or  sold  to  secure  or  satis- 
fy any  debt  or  obligation,  or  be  alienated  by 
the  allottee  or  his  heirs,  before  the  expira- 
tion of  Ave  years  from  the  date  of  the  ratlfl* 
cation  of  this  act,"  and  la  therefore  void.  In 
that  It  was  executed  "before  the  expiration 
of  five  years  from  the  date  of  the  ratifica- 
tion of  this  act"  By  way  of  answer  to  this 
contention.  It  Is  urged  In  support  of  the 
Judgment  of  the  trial  court  that  that  part 
of  Act  Cong.  April  21,  1004,  c.  1402,  |  1,  33 
Stat  204,  which  reads,  "And  all  restrictions 
upon  the  alienation  of  lands  of  all  allottees 
of  either  of  the  Five  Civilized  Tribes  of  In- 
dians who  are  not  of  Indian  blood,  except 
minors,  are,  except  as  to  homesteads,  hereby 
removed,''  removed  not  only  the  restrictions 
on  the  alienation  of  the  lands  of  this  allot- 
tee exclusive  of  her  homestead,  but,  also,  by 
Implication,  removed  her  restrictions  on  In- 
cumbering the  same,  and,  as  the  mortgage  In 
question  was  executed  subsequent  to  the  pas- 
sage of  said  act.  It  Is  a  valid  and  subsisting 
security  which  the  trial  court  did  not  err  in 
orderli^  enforced.  By  this  we  think  the 
contoitlon  well  met  It  la  apparent  that  that 
part  of  the  act  of  July  1,  1902,  supra,  was 
intended  to  place  It  beyond  the  power  of  the 
allottee  to  alienate  her  surplus  lands  for  a 
period  of  five  years  from  Its  ratification. 
In  order  to  more  effectually  accomplish  this 
purpose,  said  act  also  placed  it  beyond  her 
power  to  Incumber  them  during  that  period; 
!t  tMlng  well  known  that  an  incumbrance  Is 
often  the  first  step  leading  to  and  frequently 
compelUng  an  alienation.  It  Is  also  apparent 
that  Oongrees  In  removing  her  restrictions  od 
alienation  by  the  act  of  April  21,  1902,  supra, 
had  ho  object  In  further  retaining  the  restric- 
tion on  incumbering,  and  that  in  r^allng, 
in  effect  the  law  imposing  the  restrictions 
on  alienation,  It  also,  by  implication,  repealed 
the  restrictions  on  Incumbering. 

If  this  Is  not  the  proper  coDStroction  and 
that  contended  for  by  plaintlfT  lu  error  la^ 
then  Congress  In  thts  Instance  made  use  of 


terms  tba  correct  consbvctton  of  #M(^  wlU 
Inevltebly  lead  to  an  absurdly  In  that  the 
greatnr  does  not  Include  the  lesser— that 
an  allottee  as  to  his  surplus  lands  can  allOH 
ate  It  1^  deed  In  fee  aimple,  can  give  It 
away,  can  make  an  absolute  alienation,  but 
cannot  make  a  oondlttonal  alienation  In  the 
way  c£  a  mortgage  as  secarity  tor  a  debt 
or  loan.  We  decline  to  adopt  such  con- 
struction. **^er8  Is  a  strong  presumption 
against  absurdity  In  a  statute,  and.  where 
the  language  of  an  act  Is  snsoepUble  of  two 
senses,  that  sense  will  be  ad(^»ted  whidi 
will  not  lead  to  absurd  consequences."  26 
Am.  ft  Eng.  Enc.  of  law,  640. 

We  are  therefore  of  the  opinion  that  the 
mortgage  in  question  was  not  execnted  In 
violation  of  law;  that  it  was  a  valid  and 
subsisting  Hen  and  security  upon  the  lands 
therein  set  fordi;  ttiat  there  was  no  eerm 
in  the  decree  of  foreclosuie  of  tta  trial 
court,  and  for  that  reason  the  same  Is  afBrm- 
eO.  All  tlw  Justices  concur. 


FEBST  NAT.  BANK  OF  HOI/DENVILLE  V. 
EISSABE. 

OSnprame  Court  of  Oklahoma.   Nov.  13,  19080 

ORiTVKL  HOBTOAGES  (|  284*>— APPABKm  TI- 
TLE TO  Pebsonaltt. 

Where,  in  an  action  of  replevin  brought  by 
K.  for  certain  cattle  taken  by  defendant  In  fore- 
closure of  a  chattel  mortgage  as  the  property 
of  B.>  the  evidence  diaclosed  that  K.,  the  owner 
of  said  cattle,  while  Uving  in  another  state, 
branded  them  In  B.'a  brand  and  sent  them  into 
what  Is  now  this  state  to  be  by  him  pastured 
for  hire,  and  that  while  bo  in  his  possesBion 
were  mortgaged  to  defendant  bv  B.  as  his  prop- 
erty to  secure  a  loan  to  B.,  fteld,  that  E.  Is  es- 
topped to  set  up  title  to  the  property  aa  against 
the  defendant 

[Ed,  Note —For  other  cases,  see  (Jhattel  Mor^ 
gages,  Cent  tMg.  |  573;  Dec.  Dig.  S  281.*] 
(Syllabus  by  the  Court) 

Error  fr<Hn  the  United  States  Court  for 
the  Western  District  of  the  Indian  Territo- 
ry; Louis  Snl^cher,  Judge. 

Aetkm  by  O.  W.  Elssare  against  the  First 
Natknul  Bank  of  H<ddenvUlft  Judgment 
for  plaintiflt,  and  defendant  brings  wror. 
Beversed  and  dismissed. 

On  December  27.  190e,  O.  W.  Elssare,  de- 
foidant  in  error,  plaintiff  below,  brot^t 
suit  In  replevin  In  the  United  States  Court 
for  the  Indian  Territory,  Western  District, 
at  Wewo^a,  against  the  First  National  Bank 
of  Holdenville,  plaintiff  Ip  error,  defend- 
ant below,  to  recover  15  three  year  old  ste^ 
24  cows,  and  9  calves,  9  two  year  oiA 
steers,  6  four  year  old  steers.  2  two  year  old 
nelfers,  and  a  yearling  ateer;  all  hut  the 
latter  and  the  calves  being  branded  T  on  the 
left  aide  and  E  on  the  left  thigh.  The  de- 
fendant gave  a  retaining  bond,  and  on  Feb- 
ruary 7,  1903,  filed  answer,  which  was.  In 
effect  a  general  denial,  set  up  title  to  the 
property  In  one  J.  T.  Butler,  and  claimed  a 
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epecial  ownership  therein,  and  right  of  pos- 
aeaslon  thereto  by  virtue  of  a  chattel  mort- 
gage executed  thereon  by  said  Butler  to  It 
on  June  2,  1902,  to  secure  a  loan  to  him  of 
(3,000.  There  was  a  trial  to  a  Jury  which 
resulted  in  a  verdict  for  plalntlfF,  and,  aft- 
er motion  for  a  new  trial  filed  and  overrul- 
ed, defendant  prosecuted  a  writ  of  error  to 
the  United  States  Oourt  of  Appeals  In  the 
Indian  Territory  and  the  cause  Is  now  be- 
fore us  for  review  as  the  successor  of  that 
court 

Crump  ft  Rogers  and  J.  W.  Crump,  for 
plaintiff  in  error.  W.  P.  Langaton,  for  de- 
fendant In  wror. 

TUBNEK,  J.  (after  stating  the  facts  as 
above).  It  Is  urged  that  the  judgment  of  the 
trial  court  Is  contrary  to  law.  There  Is  very 
little,  If  any,  conflict  In  the  testimony.  It 
discloses  that  In  the  spring  of  1901  Klssare, 
defendant  In  error,  was  living  on  a  farm 
near  Conway,  Ark.;  that  J.  T.  Butler,  his 
BOtt-ln-law,  was  living  on  a  ranch  near  Hol- 
draiTlU^  Ind.  T.;  that  the  brand  of  the  for- 
mer was  a  K  on  the  left  thigh  and  that  of 
the  latter  a  T  on  the  left  side;  that  about 
that  time  Butler  went  to  Arkansas  and 
bought  from  Klssare  about  100  bead  of  cat- 
tle bearing  his  brand,  and  shipped  them  to 
his  ranch  near  HoldenvIUe,  but  before  ship- 
ping branded  them  In  his  own  brand;  that 
In  the  spring  of  1902  he  again  went  to  Ar- 
kansas and  got  100  head  of  mixed  cattle, 
the  property  of  Klssare,  all  bearing  his 
brand,  which  Butler  agreed  to  ship  to  his 
ranch  and  pasture  for  hire,  and  which  were 
before  shipment  branded  by  Klssare  In  Bu^ 
ler's  brand;  ttiat  they  were  billed  out  from 
Conway  by  Klssare  In  Butler's  name  con- 
signed to  him  at  HoldenvUle.  and  from  there, 
upon  their  arrival,  were  taken  by  Butler  to 
his  ran<^  and  intermingled  wltti  the  first 
shipment;  that  on  June  2,  IWZ,  Butler,  be- 
ing Indebted  to  plaintiff  In  error  In  the  sum 
of  $1,000,  to  secure  a  loan  of  $3,000,  execut- 
ed to  plalnUff  In  error,  who  accepted  it  In 
food  faith,  a  chattel  mortgage,  without  the 
knowledge  or  consent  of  Klssare,  on  SOSl 
head  (tf  cattle,  including  those  aforesaid,  de- 
■cribed  as  "of  various  colors  and  all  branded 
T  on  any  part  of  the  animal."  said  mort- 
gage being  "Intended  to  cover  all  the  cattle  I 
own  in  this  brand,  and  are  all  free  from  In* 
cumbrance  and  I  guarantee  the  number  to  be 
not  less  than  stated."  It  also  covered  the 
increase,  and  provided  that  the  "marks  and 
brands  used  to  describe  the  above  stock  are 
the  holding  maAs  and  brands  and  carry  the 
title,  altbou^  said  property  may  have  other 
maAs  and  brands."  After  condition  broken 
plaintiff  In  error  took  possession  of  such 
part  of  the  propwty  described  In  said  mort- 
gage as  remained,  and  sought  to  foreclose, 
wberenptm  Klssare  brought  this  suit,  claim- 
ing the  cattle  replevlned  to  be  a  part  of  those 
shipped  by  him  from  Af'fl"'"*  to  Butler  to 


pasture  for  hire.  We  are  clearly  of  the 
opinion  that  the  Judgment  Is  contrary  to  law, 
and  that  Klssare  Is  estopped  to  assert  title 
to  the  cattle  contained  in  Butler's  mortgage 
as  against  the  bank. 

To  the  general  rule  that  a  vendor  or  mort- 
gagor can  convey  no  better  title  than  he  has, 
there  Is  a  well-defined  exception,  which  is 
that  where  the  owner  of  property  clothes 
another  with  Indicia  of  title  or  allows  him 
to  appear  as  owner  thereof,  or  as  having 
fnll  power  of  disposition  over  the  same,  an 
innocent  third  party  thus  led  into  dealing 
with  such  apparent  owner  with  reference 
thereto  will  be  protected.  Blgelow  on  Estp. 
(5th  Bd.)  560.  In  Williams  et  ah  v.  Fletch- 
er, 129  111.  856,  21  N.  E.  783,  the  court,  after 
stating  the  rule  substantially  as  above, 
quotes  approvingly  from  Bapallo,  J.,  In  Mc- 
Neil V.  Tenth  National  Bank,  46  N.  Y.  825, 
7  Am.  Rep.  341,  thus:  "Their  rights  In  such 
cases  do  not  depend  upon  the  actual  title 
or  authority  of  the  party  with  whom  they 
deal  directly,  but  are  derived  from  the  act 
of  the  real  owner,  which  precluded  him  from 
disputing,  as  against  them,  the  existence  of 
the  title  or  power,  which,  through  negli- 
gence or  mistaken  confidence,  he  caused  or 
allowed  to  appear  to  be  vested  In  the  par- 
ty makli^  the  conveyance,"  This  is  true 
whether  the  indicia  of  ownership  is  Intrusted 
either  designedly  or  n^Ugently,  and  Is  true 
either  of  sales  or  mortgages.  24  Am.  ft 
Eng.  Ena  of  Law,  1166,  says:  "Where  the 
owner  of  property  designedly  or  by  negli- 
gence intrusts  another  with  the  title  or  In- 
dicia of  the  ownership  of  personal  property, 
and  the  latter  sells  tHe  property  to  a  bona 
fide  purchaser,  such  purdtaser  will  be  pro- 
tected in  his  title  as  against  the  owner,  upon 
the  principle  that,  where  one  of  two  inno- 
cent parties  must  suffer  through  the  fraud 
of  a  third  person,  the  loss  Should  fall  upon  the 
one  who  by  his  own  act  created  the  circum- 
stances which  permitted  the  fraud  to  be  per^ 
petrated."  Of  course,  a  mortgagee  is  enti- 
tled to  protection  as  a  bona  fide  purchaser. 
24  Am.  ft  Eng.  Enc.  of  Law,  1169. 

That  Klssare  by  branding  his  cattle  In 
Butler's  brand  and  sending  them  from  Con- 
way, Ark.,  to  HoldenvUle,  Ind.  T.,  many 
miles  from  where  they  were  known  as  his 
property,  and  by  pladng  tliem  In  Bntl^s 
possession,  thereby  clothed  Butler  with  tbe 
highest  indicia  of  title  thereto,  there  can  be 
no  doubt  It  Is  a  well  known  fact  that 
cattle  bearing  a  brand  are  by  the  business 
world  taken  to  be  the  property  of  the  owner 
(tf  the  brand.  By  thus  branding  them.  Kift- 
sare  not  only  proclaimed  to  the  world  But- 
ler's ownerahip  In  tbe  cattle  as  effectually 
as  be  could  have  done  by  any  other  means, 
but  Just  as  effectually  disclaimed  ownership 
In  them  himself,  it  is  undisputed  that  the 
bank  knew  tiiese  cattle  to  be  In  Bntler*s 
brand,  and  In  good  faith  relied  upon  this 
apparoit  ownership  and  loaned  Bntlor  $8,000 
secured      the  chattel  mor(m$B  In  erldmce 
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oa  tbe  cattie,  bellerlxkg  him  to  be  tbe  owner. 
We  are  oC  the  opinion  that  It  would  be  a 
frand  iqmii  the  bank  to  permit  Klasare  nn- 
der  tbe  ctrcnmstaaces  to  assert  title  to  tbe 
property,  and  that  he  Is  estopped  from  so 
doing.  Nathaniel  A.  Cowdrey  v.  J.  V.  W. 
Vandenbnrgh  et  al.,  lOl  U.  S.  572,  25  L.  Ed. 
923;  Velslan  r.  Lewis,  15  Or.  589,  16  Pac. 
631,  8  Am.  St  Rep.  184;  Drew  t.  Kimball, 
43  N.  H.  282,  80  Am.  Dec.  103;  Horn  v. 
Cole,  51  N.  H.  2S7.  12  Am.  Rep.  Ill;  Mc- 
Murray  t.  Hnghn,  82  Iowa,  4T,  47  N.  W. 
88B;  Modle  r.  Hawthorn.  107  Iowa.  880,  77 
N.  W.  1062;  Blcney  &  Kiriej  t.  Smith.  89 
Barb.  (N.  T.)  88S;  Wood's  Appeal,  82  Pa. 
879,  37  Am.  Rep.  694. 

law  canee  is  therefore  reroned  and  dls- 
mlssed.  at  the  coat  of  defaidant  In  error.  All 
tbe  Justices  concur. 


STATB  ex  rel.  WE^T,  Atty.  Qen.,  t.  CHEST- 

NUTT  et  al. 
(Supreme  Court  of  Oklahoma.   Nov.  11,  1908.) 

1.  MtniiciPAp  CoRPOBATiOMs  (|  22*)— Cmxs 

OF  THE  FiBST  CULSS. 

A  city  of  the  secoad  dass  under  the  laws 
in  force  In  the  ladlan  ^rritory  prior  to  tbe 
admiaslon  of  the  state  baving  a  popalatlon  of 
more  than  2,500  became  upon  the  aomisslon  of 
the  state,  by  virtue  of  aectlcm  10  of  tbe  Schedule 
to  the  CoDBtftution  (Buun's  Ed.  }  459),  a  city 
of  the  firat  class  under  the  laws  extended  in 
force  in  the  state. 

(Bd.  Mote.— For  other  cases,  see  Municipal 
Corporatlwis,  Dec;  Dig.  %  22.*] 

2.  MuniCIPAI,  COBPOBATIONB  (H  22*)— GiTIES 
or  THE  FiBST  Cuss— OBOANIZATIOIT. 

■Hie  act  of  the  Legislature  approved  Feb- 
ruary 20,  1908  (Sess.  Laws  1907-08,  p.  183,  c 
12)  entitled  "An  act  amending  sections  1,  5,  6, 
of  article  1,  chapter  14,  of  an  act  providing  for 
the  incorporation  and  government  of  cities  of 
the  first  clam,  of  the  Scatutes  of  Oklahoma  of 
1803:  amending  section  1,  of  article  1,  of  chap- 
ter 6,  of  the  Session  Laws  of  Oklahoma  of 
1807,  eotitled  'An  act  amending  sections  7  and 
8  of  article  ].  chapter  14,  of  an  act  entitled 
**Ao  act  providing  for  tbe  Incorporation  and  gov- 
ernment of  cities  of  the  first  class,  Statutes  of 
Oklahoma,  1893," '  providing  for  the  incorpora- 
tion and  government  of  cities  of  the  firat  class, 
and  declaring  an  emergency,"  and  the  provisions 
therein  do  not  apply  to  dties  that  were  con- 
tinued or  became  by  section  10  of  the  ecbedule 
to  the  Constitution  (Bunn's  Bd.  S  459)  cities 
of  tbe  first  class  nnder  the  laws  eztend«l  in 
force  In  the  state. 

[Bd.  Note.— For  other  cases,  see  Mtmidpal 
Corporations.  Dec.  Dir  I  22.*] 

(SrlbibnB  by  tbe  Coart.) 

Original  action  by  the  State,  on  the  rela- 
tion of  Charlea  J.  West,  Att<nii^  General,  to 
oust  from  office  H.  M.  Ctaestnntt  and  otuers. 
Judgment  for  plaintiff. 

This  1>  an  original  actiim  broufl^t  1^  tbe 
Btate  ex  tti.  Cbarlea  J.  Wert  to  oust  from 
tbe  offlce  ot  alderman  of  tbe  city  of  Musk- 
Offee  tbe  defendant^  and  to  bare  declared 
by  Judgment  of  the  court  that  Edward  C 
Aller,  li.  Prall,  Wm.  F.  Shewey,  Henry 
Yogd.  J.  H.  Kllck,  Grant  Foreman,  H.  F. 
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Showalter,  'and  Harry  Levy  are  eotlUed  to 
said  offices.  Hie  facts  in  this  case,  about 
wbldi  th^e  is  no  controvert,  are  the  same 
as  in  the  case  of  State  of  Oklahoma  ex  rel. 
Charles  J.  West,  Attorney  General,  v.  J.  F. 
Ledbetter  (heretofore  decided  by  this  court, 
but  not  yet  officially  reported)  97  Fac.  834, 
exc^t  that  tbe  defendants  in  tbe  respectlTe 
cases  occupy  different  offices. 

Gbarles  West,  Atty.  Qea.,  J.  B.  Wyand, 
and  W.  F.  Schnermeyer,  for  plaintiff.  Owen 
A  Stone  and  Balli^  &  Klstler,  Cor  def  aidants. 

HATES,  J.  (after  stating  tbe  fttcts  aa 
above).  Tbe  questions  of  law  presented  la 
Oiis  case  are  Identically  tbe  same  as  tbdse 
in  tbe  case  of  State  of  Oklahoma  ex  reL 
Charles  J.  W^t,  Attorn^  General,  t.  J.  F. 
Ledbetter,  supra,  and  tbe  conduslona  of  tbe 
court  in  that  case  must  follow  In  this  case. 
It  is  therefore  tbe  Judgment  of  ttiis  court 
that  plaintiff  have  tbe  rdief  mraycd  tor  In 
Its  petition. 

WILUAMS,  a  J.,  and  DUNN,  TURNER* 
and  KANE,  JJ.,  concur. 


STATB  ex  rel.  WEST,  Atty.  Gen.,  t. 
WALROND. 
(Supreme  Court  ot  Oklahoma.   Nov.  11,  1908.) 

1.  Municipal  Cobpobations  ({  22*)— Cities 
OF  the  Fik8t  Class. 

A  ci^  of  the  second  class,  under  tbe  laws 
In  force  m  tbe  Indian  Territory  prior  to  the 
admisrion  of  the  state,  having  a  popalatlon  of 
more  than  2,500,  became,  upon  the  admission  of 
the  state,  by  virtue  of  section  10  of  Uie  Schedule 
to  the  Gonstltutioo  (Bunn's  Ed.  1  469)  a  city 
of  the  first  class  under  the  laws  extended  in 
force  in  the  state. 

[Bd.  Note.— For  other  eases,  see  Monlcipal 
Oorpoiations,  Dee.  Dig.  |  22.*] 

2.  Municipal  Gokpobations  (|  22*)~Citieb 
OF  THE  FiasT  Class—Oboanization. 

The  act  of  the  Legislature,  approved  Feb. 
20.  1908  (Sobs.  Iaws  1907-^  p.  1^  c.  1^, 
entitled  "An  act  amending  sections  1,  1^,  6t 
of  article  1,  diapter  14,  of  an  act  providing 
for  the  Inconoratlon  and  government  of  cities 
ot  the  first  class,  of  the  Statutes  of  Oklahoma 
of  1883;  amending  section  1,  of  article  1,  of 
chapter  6,  of  tbe  Session  Laws  of  Oklahoma  of 
1897,  entitled  *An  act  amending  sections  7  and 
8  of  article  1,  chapter  14,  of  an  act  entitled 
"An  act  providing  for  tbe  incorporation  and 
government  of  cities  of  tbe  first  class,  Statutes 
of  Oklahoma,  1893,'"  providing  for  the  incor- 
poration and  government  of  cities  of  the  first 
class  and  declaring  an  emergency,"  and  tbe  pro- 
■ftiAoaa  thereof— do  not  apply  to  cities  that  were 
continued  or  became  by  section  10  of  the  sched- 
ule to  the  Constitution  (Bann's  Bd.  1 4D0),  cities 
of  tbe  first  class  under  the  laws  extended  In 
force  in  the  state. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  22. *J 

(Syllabos  by  the  Court) 

Original  action  by  tbe  State,  on  relation  of 
Cbarles  J.  West,  Attomoy  General,  to  oust 
from  oflice  Z.  T.  Walnmd.  Judgment  for 
plaintiff. 


•For  ottisr  oases  aaa  same  ti^Ie  and  aoctlon  NUMBER  In  Dee.  ft  Am.  Diss.  1907  to  data,  A  Reporter  Indrntaa 
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Thlg  H  an  oriUnal  acttoo  1^  the  state,  <m 
tbe  relation  of  ObarleB  J.  West,  Attorney  Qaor 
end,  to  oust  from  office  of  police  Judge  ctf  tbe 
city  of  Muskogee  one  Z.  T.  Walrond,  and  to 
have  declared  bj  Judgmrat  of  the  court  that 
one  J.  B.  Campbell  la  entitled  to  said  office. 
Tb»  tacts  In  tills  case,  about  which  thoe  Is 
no  ccmtroreroy,  are  the  same  as  In  the  case 
of  State  of  Oklahoma  ex  reL  Cbaries  J.  West, 
Atttnmey  General,  r.  J.  F.  Ledbetter  (hereto- 
fore decided,  but  hot  yet  officially  r^rted) 
97  Pa&  83^  except  that  J.  B.  Oampbell  vas 
appointed,  the  council  of  the  city  of 
Mmdcogee^  on  the  23d  day  of  December,  1907, 
police  Judge  of  said  dty  to  fill  a  Tacancy  In 
said  office. 

Charles  J.  West,  Atty.  Gen.,  J.  E.  Wyand, 
and  W.  F.  Schuermeyer,  for  plaintiff.  Law- 
rence &  Adams,  for  defendant 

HAYES,  J.  (after  ataUug  tbe  facts  as 
above),  ^nie  qneetlons  of  law  presented  in 
this  case  are  identically  the  same  as  those 
presented  In  the  case  of  State  of  Oklahoma 
ex  rel.  Oliarles  J.  West,  Attorn^  General,  t. 
J.  F.  Ledbetter,  supra,  and  the  cuudusions 
of  tbB  court  In  that  case  must  follow  In  this 
case.  It  la  therefore  the  Judgment  of  this 
court  that  plaintiff  have  the  relief  prayed  for 
in  its  petition. 

WILLIAMS,  a  jr..  and  TUBNBR.  KANE, 
and  DUNN,  JJ.,  cwcur. 


MARTH  V.  UlTl  OF  EINGFISHBR  et  al. 

(Snpieme  Court  ot  Oklahoma.    Not.  16,  1908.) 

1.  MtnTIOIPAL  COBPOBATIONS  (}  109*)— ObDI- 
ZTANOfiB  —  STATUTOBT  BBQCIBEUEKIft— FaIL- 
■  USB  TO  OOUFLT  WUH— EFTEOT. 

Sections  418^  464,  WUmd's  Rev.  &  Ann.  St 
OU.  1903,  are  merely  dfrectoiy,  and  failure  of 
the  city  clerk  to  reconl  upon  his  Journal  the  pro- 
ceedings of  the  city  council  had  in  passing  an 
ordlnauoe  and  to  record  the  ordinance  in  the 
"Ordinance  Book'*  does  not  invalidate  such  or* 
dinance. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  237;  Dec  Dig.  1 
10O.«l 

±  M4INIOIFAI1  COBPOBATIONS  ({  67*>— POWKBS 

— FouBTH  OF  July  Celebration. 

A  city^  of  the  first  class  has  no  power  under 
the  provisions  of  chapter  12,  Wilson's  Rev.  & 
Ann.  St.  1003,  to  engaxe  in  conducting  or  to 
conduct  a  Fourtti  of  July  celebration  or  to 
contract  with  others  to  condoct  anch  celebra- 
tion for  it. 

[Ed.  Note.— For  other  eases,  see  Mnnlcipal 
Corporations,  Dec  Dig.  |  fi7.*] 

8.  MCNIOIPAZ.  COBPOBATIONS  {|  167*)  —  OT- 
FZOBBS  AND  AOXNTB— AOTB  BiNDINO  MtnffXO- 

IPALm. 

A  municipal  corporation  is  bound  by 
acts  <^  Its  officers  <mly  when  within  the  charter 
or  scope  of  their  powers.  Acta  outside  of  tha 
powers  of  the  corporation  or  ot  the  officers  ap- 
pointed for  It  are  void  aa  respects  the  corpora- 
tion, and  such  corporation  Is  not  liable  therefor. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  I  375:  Dec  Dig.  { 
107.-] 


4  MnniozpAL  OoBPOBinom  Q  735*)  — Gpv- 

EBNVENTAI.  POWEBS— FaILUBE  TO  KXBBCISI 
— LlABUJTT. 

A  municipal  corporation  is  not  liable  for 
failure  to  exereise'  a  govemmMital  power,  as  for 
failnre  to  enact  an  ordinance  against  horse  rac- 
ing upon  its  streets,  nor  for  failure  to  enforce 
such  ordinance  after  It  Is  enacted. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Oorporatimia,  Cent  Dig.  1  1551;  Dee.  Dig.  1 

78e.*] 

5.  UUNICIFAXi  COBPOBATIONS  ft  766*)  —  DB- 

FEOT  IN  Streets  —  What  CoNanTDTES  — 

Horse  Race— "Defect  ob  Want  of  Repaib" 

— "Dangeroub  Condition," 

A  horse  race  upon  a  street  of  a  dty  la  not 
a  defect  or  want  of  repair  in  the  highway  of 
the  city  or  a  dangerous  condition  of  such  high- 
way for  whidi  a  city  Is  liable  to  a  traveler  upon 
such  street  who  is  stnu^  by  one  of  the  hotaes 
In  the  race. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Dec.  Dig.  |  766.* 

For  other  definltlMui,  see  Words  and  Phrases, 
vol.  2.  pp.  1827,  1932,  1983.] 

6.  Municipal  Cobpobations  Q  7(^*)  — Rac- 
ing IN  StBBETS  —  LUBILTTT  Of  PEBSONS 

OoNDucTiNa  Race. 

The  racing  of  five  or  six  wild  and  unbrok- 
en horses  upon  the  street  of  a  dty  where  a 
large  crowd  is  gathered  is  a  dangerous  and  Il- 
legal use  of  such  street,  for  which  a  commerdal 
dub  and  its  officers  and  agents  at  whose  in- 
stance and  under  whose  sapervision  such  race 
is  con,ducted  are  liable  to  a  traveler  upon  such 
street  who,  without  fault  on  his  part,  is  struck 
and  injured  by  one  of  the  horses  in  the  race. 

[Ed.  Note.— For  otber  cases,  see  Municipal 
Corporations,  Dea  Dig.  %  10S;*  Highwaya, 
Cent  Dig.  I  466.1 

7.  Pabties  (8  75*)  —  Demubbeb  —  Gboiindb  — 
MiBjoiNDEB  or  Pabties. 

A  misjoinder  of  parties  Is  no  ground  for 
demurrer  under  our  Code. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  f  115;  Dec.  Dig.  S  76.*] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  KingBsher 
County;  O.  F.  Irwin,  Judge. 

Action  by  Franz  P.  Marth  against  tbe 
City  of  Kingfisher  and  others.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Af- 
firmed as  to  the  City  of  Klngflsha,  and  re- 
versed and  remanded  as  to  tbe  other  defend- 
ants. 

This  Is  an  action  for  damages  for  personal 
injuries,  brought  originally  in  the  district 
conrt  of  Kingfisher  county  by  plaintiff  fn 
error,  plaintiff  In  that  court,  against  the  dty 
of  Kingfisher,  a  municipal  corporation,  the 
Commercial  Club  of  Kingflaber.  a  corpora- 
tion, and  David  Weinberger,  A  R  Bracken. 
Elmer  Solomon,  Harley  Davis,  and  George 
H.  Laing,  The  facta  alleged  In  plalntlff'a 
amended  petition  are  that  the  city  of  King- 
fisher la  a  dty  of  the  first  dass,  and  that 
the  Kingfisher  Commercial  Club  is  a  private 
corporation  under  the  laws  of  the  territoiy 
of  Oklahoma,  and  that  defendants  Wein- 
berger, Bracken,  Solomon,  Davis,  and  Lalng 
were  the  duly  authorized  agents  and  repre- 
sentatlveB  of  said  city  and  commercial  club 
at  the  times  and  in  the  transactions  com- 


•For  othsr  eases  see  same  ttvle  aod  secUon  NUMBER  In  Oeo.  A  Am.  Dlas-  1907  to  date,  *  R^ortor  Indexes 
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plained  of  In  plalntltTa  petltioD.  Plaintiff 
alleces  that  the  principal  object  and  purpoae 
of  Bald  Commercial  Glob  was  to  build  up 
and  encourage  trade  and  commerce  from  the 
territory  tributary  to  tbe  dty  of  Klngflaber; 
tbat  shortly  prior  to  the  4tb  day  of  July, 
1905,  tbe  city  of  Kingfisher  and  eald  Com- 
mercial Club,  ttirough  their  representatlTes, 
oflScera,  and  agente,  duly  elected  and  appoint- 
ed, determined  to  conduct  and  carry  out  a 
celebration  on  the  national  holiday  on  the  4th 
day  of  July,  1905;  that  the  principal  purpose 
of  said  celebration  as  determined  upon  by  said 
defendants  was  to  build  up  trade  and  com- 
merce, and  that  tbe  same  was  to  be  entered 
upon  as  a  private  undertaking  and  conduct- 
ed for  the  benefit  of  said  dty;  that  some 
weeks  prior  to  the  4th  day  of  July,  190S, 
Bald  dty,  through  its  duly  elected  and  ap- 
pointed officers  and  agents,  duly  convened 
according  to  law  and  said  Commercial  Glob, 
through  its  officers  and  agents  duly  appoint- 
ed and  commissioned  for  that  purpose,  agreed 
with  each  other  to  aid  said  celebration  for 
such  purposes,  and  appointed  the  persons 
named  as  defendants  together  with  other 
IierBons  unknown  to  plaintiff  as  the  duly  au- 
thorised agentti  and  representatlTea  of  said 
city  and  Commercial  Club  to  arrange  and 
carry  out  the  proposed  celebration;  that 
the  dty  of  Kingfisher  thereupon,  through  Its 
mayor  and  dty  council,  passed  all  neces- 
sary ordinances,  rules,  and  by-laws  and  regu- 
lations at  a  r^lar  meeting  of  the  council 
necessary  and  proper  for  carrying  out  said 
celebration,  and  showing  the  purpose  for 
which  tbe  celebration  was  to  be  entered  up- 
on and  conducted,  but  that  for  some  reasou 
imknown  to  plaintiff  tbe  dty  and  its  officers 
neglected  and  failed  to  enter  In  writing  tbe 
proceedings  had  in  reference  to  said  matter 
by  its  dty  and  mayor,  and  that  such  pro- 
ceedings have  at  no  time  since  been  made  a 
matter  of  record,  for  which  reason  plaintiff 
la  unable  to  set  out  In  detail  sudi  rules,  by- 
laws, and  r^nlattond  pertaining  to  the  cde- 
bration;  and  further  alleges  that,  In  por- 
mance  with  the  agreemoit  between  tiie  dly 
and  the  Cfflnmerdal  Club,  people  by  means 
of  advertlBanent  w«e  Inrlted  to  attend  said 
celebratloii  tat  the  dty  of  Kli^lldier  on  said 
day;  that  tbe  prlndpal  bnslnesa  thorougb- 
f  are  of  aald  dty  la  commonlr  known  as 
Main  street;  tint  on  tbe  day  of  the  cele- 
Inration  defSndanta,  acting  through  flidr  o(- 
fleers  and  agents,  Indosed  a  portion  of  said 
street  bj  stretehlng  ropes  across  the  same 
■M  aooas  tbe  streets  and  aTennes  that  in- 
tersected the  same,  and  that  such  arrange- 
ment of  said  street  was  made  for  the  express 
object  and  purpose  of.  conducting  within  tiie 
tatdomre  on  said  street  a  horse  race;  tbat 
the  mayor  and  council  of  tiie  dty  were  pres- 
ent and  saw  all  tbe  jRvparatlons  made,  and 
knew  the  pnxpose  and  objoet  of  the  ropes 
acxDBB  said  street  and  Interseetfaig  streets 
bnt  failed  to  prevent  same;  that  during  the 


celebration  on  said  day  the  defendant  dty 
and  Commerdal  Club,  through  their  commit- 
tees, officers  and  agents,  placed  wild  and 
half  broken  horses,  five  or  six  in  number, 
upon  the  Inclosed  portion  of  said  street  in 
charge  of  small  boys  who  were  unable  to 
control  the  horses,  and  that  In  the  mean- 
time one  of  the  ropes  stretched  across  one 
of  the  Intersecting  streets  had  been  torn 
down;  and  that  plaintiff,  coming  over  said 
intersecting  street  upon  Main  street,  In  com- 
pany with  his  wife  and  children,  in  a  two- 
horse  carriage  Juat  at  the  time  said  horses 
were  being  run  down  tbe  street,  bis  carriage 
was  struck  by  one  of  said  horses  and  over- 
turned, and  he  and  his  family  thrown  from 
the  same  upon  tbe  ground,  by  which  fall 
plaintiff  was  bruised  and  Injured  in  his 
back,  knees,  audi  head;  that  he  had  no 
knowledge  that  such  horse  race  was  in  prog- 
ress or  that  the  same  was  contemplated,  and 
that  he  was  without  fault  or  negligence  on 
his  part.  On  account  of  these  injuries  he 
asks  Judgment  of  the  court  for  damages. 
To  this  amended  petition  all  tbe  defendants 
filed  their  separate  demurrers,  and  tbe  court 
sustained  the  same  and  rendered  Judgment 
dismissing  the  cause.  The  action  of  the 
court  in  sustaining  the  demurrers  of  defend- 
ants  and  rendering  Judgment  dismissing  the 
cause  Is  the  error  assigned  1^  plalntlfl  for 
reversal  of  this  case. 

Noffslnger  &  HInch,  for  plaintiff  hi  error. 
John  T.  Bradley,  Jr.,  for  defendant  in  error 
City  of  Kingfisher.  F.  Ii.  Boynton,  for  de- 
fendants in  error  Commercial  CSnl^  Bra<±en, 
Davis,  and  Laing. 

HAYES,  J.  (after  stating  tbe  feds  as 
above).  The  propositions  presented  by  this 
appeal  may  be  best  disposed  of  by  consider- 
ing separately  the  merits  of  tbe  demurrers 
of  the  defoidants.  Counsel  for  the  defend- 
ant dty  of  Kingfisher  contends  that  Its  de- 
murrer should  bare  beea  snstalned  tbe 
court  tot  the  reason  that  It  Is  dlsdond  by 
the  petition  that  tbe  ordinances  and  transac- 
tions of  tbe  dty  conndl  1^  wbldi  It  was 
agreed  that  sncb  celAratlon  sboold  be  held 
were  never  made  matters  of  record  as  is  re- 
quired by  law,  and  therefore  sndi  proceed- 
ings of  tbe  offlcen  of  tiie  city  of  Klngflaher 
were  void  and  Qie  dty  was  not  HaUe  for  any 
acts  of  its  oiBcers  or  other  persons  acting 
thereunder;  second,  Uiat  defendant  as  a  mn- 
nidpal  corporation  of  Oklahoma  Territory 
was  not  antborteed  1^  law  to  contract  for  a 
Fourtb  of  July  celebratl(m  and  to  condiict 
a  horse  race  for  tiie  purpose  of  entertaining 
tbe  public ;  tblrd«  that  a  nranldpal  enpora- 
tlon  Is  liable  only  for  tbe  ""miMi  jn  which 
It  dlscba^mi  Its  mbilstertal  duties,  and  ttiat 
tbe  manner  of  regnlatlng  and  omtrolllng  tte 
use  of  tiie  streets  was  wltbln  tbe  l^lslattTe, 
Judicial,  and  dlacretionaiy  powers  of  such 
corporation  and  not  part  of  Its  ministerial 
dnUes,  and  that  for  tbe  negligent  ezerdae 
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tbixwt  in  problbitlng  or  for  falling  to  prohib- 
it horse  tadng  upon  Iti  streets  It  was  not 
liable. 

SecUoB  418,  Wilson's  Ber.  A  Ann.  St  OkL 
190S,  provides  *^t  the  dty  clerks  ct  the 
cities  of  the  first  i^ass  shall  keep  a  journal 
In  which  shall  be  recorded  all  proceedings  of 
the  dty  council."  And  section  464  of  the 
same  statute  provides  that  "the  dty  eleiik 
Shan  keep  an  ^Ordinance  Book,'  In  whldi  he 
shall  enter  at  length,  In  a  plahi  and  distinct 
liandwrltlng,  every  ordinance  In  force  In  said 
city  at  the  time  this  act  takes  effect  (unless 
said  ordinances  are  already  so  rec(»ded),  and 
every  ordinance  hereafter  exacted  Immediate- 
ly after  Its  ^asage^  and  bs  shall  apptatA 
thereto  a  note,  statlag  the  date  ta  its  pss* 
sag^  the  page  of  the  Journal  contalnhig  the 
Tecord  of  the  final  vote  on  Its  passage,  and 
also  the  name  of  the  paper  In  which  the  or- 
dinance was  published  and  the  date  of  such 
publlcatlcm."  The  allegations  of  plaintiff's 
amended  petition  clearly  dlsdoses  that  no 
record  was  made  by  the  dty  clerk  of  the 
proceedings  of  the  city  comidl  In  enacting 
the  ordinances  providing  for  said  celebration, 
and  that  such  ordinances  were  never  record- 
ed as  required  by  statute;  but  the  record- 
ing of  an  ordinance  of  a  municipal  corpora- 
tion Is  not  a  prerequisite  to  the  validity  of 
any  such  ordinance  unless  It  is  made  so  by 
the  charter  of  such  corporation  or  the  stat- 
ute under  which  It  Is  organized  and  acts. 
Where,  however,  It  Is  provided  that  an  ordi- 
nance shall  not  be  valid  or  In  force  until  re- 
corded, then  the  recording  of  the  same  is 
essential  to  the  validity  of  the  ordinance.  1 
Modem  Law  of  Municipal  Corporations,  par. 
518;  Grebs  v.  City  of  Lebanon  (O.  O.)  98 
Fed.  649;  Allen  v.  City  of  Davenport,  107 
Iowa,  90,  77  N.  W.  682.  The  statute  of  Okla- 
homa does  not  make  it  essential  to  the  validi- 
ty of  an  ordinance  that  It  be  recorded,  and 
the  requirements  of  the  statute  that  the  dty 
dwk  enter  in  longliand  at  length  each  ordi- 
nance enacted  by  the  dty  council  In  a  Jour- 
nal kept  by  him  for  that  purpose  is  merely 
directory,  and  failure  of  the  municipal  au- 
thorities of  the  city  of  Eingflsher  to  comply 
with  the  requlremente  of  this  statute  in  the 
case  at  bar  did  not  render  void  the  ordi- 
nances passed  by  it  relative  to  said  celebra- 
tion. Section  462,  Wilson's  Rev.  &  Ann  St 
1908,  provides  that:  <•*  •  •  And  all  ordi- 
nances shall,  as  soon  as  practicable  after 
thsy  are  passed,  be  published  In  some  news 
paper  printed  within  the  city,  or  If  no  paper 
be  published  in  said  dty,  then  In  some  paper 
having  a  genml  drculatlon  therein ;  *  *  * 
and  no  ordinance  having  any  object  beyond 
the  bare  apinoprlatlon  of  money  shall  be  In 
force  until  published  as  herein  provided." 
Under  the  provislcms  of  this  section  of  the 
stetnte,  we  think  that  the  publication  of  the 
radlnance  enacted  by  the  dty  of  Kingfisher 
Ttfatlve  to  ssld  celebration  at  which  plaintiff 
WAS  injured  was  ess^tlal  to  the  validity  of 
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said  ordinance^  and.  unless  published,  would 
not  in  sny  mannw  bind  the  dty.  Matlcaial 
Bank  of  Gomnwroe  v.  Oranada,  64  Fed.  lUfi, 
4  C.  O.  A.  212.  No  specific  allegatlm  is  made 
in  plaintUTs  amended  petition  that  such  or^ 
dinances  were  ever  published.-  but  tA«e  ap> 
pears  a  general  allegation  that  defendant 
city,  throi^h  Ite  oflBcers  and  agents,  did  all 
thli^  necessary  for  the  purpose  of  entering 
upon  and  carrying  out  said  celebration,  and, 
sbice  no  objectttn  has  been  made  tqr  deftiid- 
ant  in  error  to  the  gmeral  trams  of  such  al- 
legation, it  may  be  taken  as  snflBdent  to  In- 
clude all  the  necessary  avennmite  relative  to 
the  legality  of  the  procedure  of  the  dty  coun- 
cil, except  wherein  the  petitioB  allegn  facte 
showing  that  the  law  had  not  been  fully 
complied  with.  The  pnbllcatim  of  the  ordi- 
nances as  required  by  the  stetute  was  essen- 
tial to  their  validity,  but  the  record  of  the 
same  by  the  dty  clerk  upon  the  ordinance 
book  which  appears  never  to  have  been  made 
wag  not  a  prerequisite  to  their  validity,  and, 
while  the  record  of  the  same  might  have  be- 
come very'  valuable  in  the  trial  of  this  case 
upon  the  facte  as  a  matter  of  evld^ce,  the 
same  was  not  necessary  to  plaintiff's  right 
of  recovery,  If  he  Is  entitled  to  recover  upon 
the  other  facte  alleged  In  his  petition.  A 
municipal  corporation  has  only  such  power 
to  enact  ordinances  as  is  granted  it  Ite 
charter  or  by  the  provisions  of  the  general 
law  under  whldk  it  Is  created.  It  has  no 
Inherent  powers.  Mr.  Dillon.  In  his  work  on 
Munidpal  Corporations  (volume  1,  p.  14S  [4th 
Bd.])  says:  "It  Is  a  general  and  undisputed 
proposition  of  law  that  a  munidpal  corpora- 
tion possesses  and  can  ezerdse  the  follow- 
ing powers,  and  no  others;  First,  those 
granted  In  express  words ;  second,  those  neo- 
essarily  or  fairly  implied  In  or  incident  to 
the  powers  expressly  granted;  third,  those 
essential  to  the  declared  objecte  and  pur- 
poses  of  the  corporation,  not  simply  con- 
venient, but  Indispensable  •  •  ♦  Neither 
the  corporation  nor  ite  officers  can  do  any 
act  or  make  any  contract,  or  incur  any  lia- 
bility) not  authorized  thereby  or  some  legis- 
lative act  applicable  thereto.  All  acte  be- 
yond the  scope  ot  the  powers  granted  are 
void."  A  munidpal  corporation  is  without 
power,  unless  expressly  granted  to  It  to 
make  a  contract  to  provide  for  celebrating 
the  Fourth  of  July,  and  any  such  contract  Is 
void,  even  against  one  who  has  complied 
therewith  and  seeks  to  recover  thereon.  1 
Dillon's  Municipal  Corporations  (4th  Ed.)  p^ 
221.  To  determine  whether  the  dty  ot  King- 
fisher had  power  to  contract  by  ordinance 
with  the  Commercial  Club  to  provide  toe  a 
Fourth  of  July  celebration  at  the  time  al- 
leged in  plaintiff's  petition,  we  must  deter^ 
mine  whether  there  bad  been  any  grant  of 
authority  by  the  Legislature  of  the  territory 
of  (^ahoma  to  the  city  of  Kingfisher  to  pass 
such  ordlnsnce^  The  alleged  cause  of  this 
action  occurred  and  this  case  was  tried  in 
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the  trial  court  prior  to  the  admission  of  tlie 
state,  and  the  il^ts  of  ttae  parUes  are  tbere* 
fore  unaffected  by  any  prorlslos  of  tbe  C!od- 
stitQtlon  or  any  law  emactSd  since  the  ad- 
mission of  the  state.  Klngflsher  Is  a  dty  at 
tbe  first  class  under  cbapter  12  of  Wilson's 
Berlsed  and  Annotated  Statutes  of  Okla- 
homa of  1906,  but  we  fidl  to  find  among  tbe 
ennmerated  powers  spedflcally  granted  by  tbe 
proTlBl(nis  of  that  cbapter  any  authority  gW- 
en  to  dtles  of  the  first  daas  to  ptorlde  by 
brdlnance  or  contract  for  a  Fourth  of  July 
celebration  or  for  the  dly  Itself  to  conduct 
mdi  cdebration  as  It  Is  slleged  was  attonpt- 
ed  to  be  done  by  the  city  ftf  Elngflsber.  Sec- 
tkm  24  (section  369  of  Wilson's  Rer.  &  Ann. 
St  190ff>  of  said  chapter,  In  wblcb  the  gecf 
eral  powers  and  duties  of  tbe  mayor  and 
GoimcU  of  cities  of  tbe  first  dass  are  enu- 
merated, reads  as  follows:  "The  mayw  and 
coundl  shall  have  the  care,  managemoit  and 
control  <tf  tbe  dty  and  its  finances,  and  shall 
have  power  to  enact,  ordain,  alter,  modify 
or  repeal  any  and  all  ordinances  not  repn^ 
naat  to  tbe  laws  of  tbe  United  States  and 
the  Organic  Act  and  laws  of  this  Territory, 
as  tb^  shall  deem  expedient,  and  for  tbe 
good  goremment  of  tbe  city,  the  preserva- 
tion of  ihe  peace  and  good  order,  tbe  sup* 
presslon  of  vice  and  immorality,  and  tbe 
benefit  of  trade  and  conunerce.  and  the 
liealtb  of  the  inhabitants  thereof,  and  such 
ordinances,  rules  and  regnlatlons  as  may  be 
necessary  to  carry  such  power  into  effect 
They  shall  divide  the  city  into  not  leas  than 
four  wards  and  establish  tbe  boundaries 
thereof.  The  council  shall  have  no  power  to 
allow  or  pay  any  debt  or  obligation  of  any 
character  arising  from  any  act  done,  or 
thing  bought  by  any  provisional  government 
formerly  exlating,  where  the  dtles  now  are, 
nor  of  any  debt  to  any  person  made  there- 
with under  any  guise  wbatsoevw,  unless  au- 
thorized so  to  do  by  a  majority  of  the  legal 
voters  of  sudi  dty." 

No  provision  of  this  secUon  authorizes  by 
express  terms  cities  of  the  first  dass  to  en- 
gage In  the  private  undertaking  of  conducting 
a  public  cdebratlott  or  to  contract  with  oth^ 
ers  to  conduct  sudi  celebration  for  the  en- 
tertainment of  the  public,  nor  do  we  think  it 
can  be  contended  that  such  antbority  ii  in- 
cluded in  any  of  the  general  grants  of  power 
contained  In  this  section.  One  of  the  settled 
rules  governing  constructlm  of  statutes 
which  grants  powers  to  municipal  corpora- 
tions, where  tbere  is  a  fair,  reasonable  doubt 
oonceralng  the  existence  of  any  given  power, 
Is  that  tbe  same  shall  be  resolved  by  the 
court  against  the  corporation  and  tbe  power 
denied.  Section  21.  supra,  grants  power  to 
tba  coundls  of  dtles  of  the  first  dass  to  en- 
act ordinances  for  the  several  purposes  there- 
in spedfled,  one  of  which  purposes  Is  for  "the 
ben^t  of  trade  and  commerce,"  but  the  na- 
ture and  extent  of  the  power  granted  by  this 
danse  ot  tbe  section  we  think  must  be  de- 


termined by  considering  this  dause  In  eon- 
nection  with  all  tbe  other  dauses  of  tbe  sec- 
tion. It  will  be  noticed  tihat  the  other  pur- 
poses for  which  tbs  dty  conmdl  Is  granted 
power  to  mact  ordinances  enumerated  In  said 
section  are  "to  prevent  vice  and  Inmuvaltty," 
'to  preserve  public  peace  and  good  order," 
"to  prevent  and  quell  riots,  disturbances  and 
disorderly  assembHes,"  and  "the  protection  ot 
tbe  health  of  tbe  Inhabitanta"  AU  of  said 
puiposes  enunierated  in  tbe  section  tor  which 
tbe  council  la  given  pown  to  oiact  ordkun- 
ces  pertain  to  pcriice  regulation  and  to  the 
governmental  functions  and  powers  of  the 
dty,  and  we  do  not  tiilnk  It  was  the  Inten- 
Uoa  of  tiie  Legialatare  1^  providing  that  the 
dty  coundl  should  be  authorized  to  enact 
ordinances  for  the  benefit  of  trade  and  com- 
merce to  thereby  authOTlze  sudi  dtlw  to  en- 
gage in  private  undertakings  t<a  tbe  purpose 
of  ivranoting  the  Interests  ot  the  trade  and 
commerce  of  the  dty,  but  only  Intmded  to 
authcniae  it  to  adopt  such  police  r^nolation 
as  the  dty  might  deem  necessary  for  the 
bmefit  of  its  trsde  and  commerce.  To  ecm- 
strae  said  dauses  as  granting  to  tbe  dty  au- 
thority to  engage  in,  or,  as  sliced  in  this 
cas^  to  contract  for  the  conducting  of  a 
Fourtii  of  Jnty  cdebratton  or  any  other  pri- 
vate enterprise  tor  tbe  purpose  of  attracting 
trade  to  the  dty,  would  be  to  hdd  (hat  any 
such  dty  would  have  power  to  ccmtract  toe 
advertisements  In  newspapers  with  a  view 
of  attracting  trade  to  Us  dty,  or  to  purchase 
and  own  a  printing  plant  and  to  operate  the 
same  in  circulating  advertisements  with  a 
view  of  promoting  the  interests  ot  the  trade 
and  commerce  of  the  dty,  or  to  employ  agents 
and  send  them  out  to  solicit  trade  for  the 
dty,  or  to  engage  in  almost  an  enumerable 
number  of  other  ivlvate  enterprises  that 
would  be  equally  beneficial  to  the  trade  and 
commerce  of  a  dty,  and  thereby  incur  great 
expense  for  tbe  same  to  the  dty.  W©  do  not 
believe  that  any  such  extensive  grant  of  pow- 
er was  intended  to  be  granted  by  tbe  Legis- 
lature, and,  being  Impressed  with  such  doubt 
when  we  read  said  dause  in  connection  with 
the  othn-  clauses  of  the  section,  we  believe, 
observing  the  rule  of  construction  above  re- 
ferred to,  the  doubt  should  be  resolved  against 
the  dty,  and  It  should  be  held  that  the  dty 
had  no  such  power.  The  actions,  therefore, 
of  the  dty  coundl  and  its  officers  in  enacting 
ordinances  and  making  contracts  vrlth  the 
Conunerdal  Club  providing  for  tbe  public  cele- 
bration and  In  asstetlqg  to  conduct  tbe  same 
were  ultra  vires  and  void. 

The  officers  and  agents  of  the  dty  of  King- 
fisher were  acting  entirely  outside  the  scope 
of  their  duty  in  passing  ordinances  and  mak- 
ing the  contract  relative  to  the  cdebratlon 
and  did  not  bind  the  dty,  nor  Is  tbe  dty  of 
Kingfisher  answerable  for  th&  torts  of  such 
ofllcers  and  agents,  since  the  wrong  complain- 
ed of  is  acts  done  out  of  the  3cope  of  their 
lawful  powers  and  duties.  Love  v.  City  <^ 
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Ralclgb,  116  N.  0.  296.  21  S.  E.  003.  28  L.  B. 
A.  192;  20  Am.  &  Bog.  Ency.  of  Law,  1201; 
Mitchell  T.  Cltr  of  OUnton,  99  Mo.  158,  12  S. 
W.  793.  In  2  Dillon's  Municipal  Corpora- 
tions (4th  Ed.)  par.  968,  Judge  Dillon  aa78: 
"If  the  act  complained  of  necessarily  Ilea 
wholly  ontElde  of  the  general  or  special  pow- 
ers of  the  corporation  as  conferred  in  Its 
<Aarter  or  by  statute,  the  corporation  can  In 
no  event  be  liable  to  an  action  for  damages, 
whether  it  directly  commanded  the  perform- 
ance of  the  act  or  whether  It  be  done  by  Its 
facers  without  Its  express  command;  for 
a  corporation  cannot,  of  course,  be  impliedly 
liable  to  a  greater  extent  than  it  could  make 
itself  1^  express  corporate  rote  or  action." 
This  general  rule  was  followed  by  the  Su- 
preme Court  of  the  territory  of  Oklahoma 
in  Wallace  r.  Town  of  Norman,  9  Okl.  839,  60 
Pac.  lOS.  48  li.  B.  A.  620. 

Oar  attention  has  been  called  by  plalntifC 
to  the  case  of  Uttle,  Adm'r,  v.  City  of  Madi- 
son. 42  Wis.  648,  24  Am.  Rep.  435,  as  holding 
the  contrary  to  this  doctrine.  The  all^^ 
facts  which  the  court  held  in  that  case  con- 
stituted a  cause  of  action  were  that  the  of- 
ficers '<tf  the  defendant  city  had  knowingly, 
negligently,  and  carelessly  allowed  one  of 
the  streets  to  become  incumbered  and  ob- 
stmcted  1^  an  raEhtbltion  of  wild  animals 
upon  the  same  by  granting  to  the  owners  of 
tbe  wild  animals  a  license  to  exhibit  the 
same  bpon  the  street,  and  plalntUf's  team 
was  frightened  by  said  animals  and  ran 
away  and  thereby  Injured  plaintiff's  wife; 
but  the  same  court,  in  commenting  upon  this 
case  In  Scbultz  t.  City  of  Milwaukee.  49  Wis. 
260.  6  N.  W.  342,  S5  Am.  B^.  779,  limits  very 
mnch  Oie  expressions  of  the  court  In  LltUe  r. 
City  of  Madison,  supra.  In  the  following  lan- 
guage: "Although  reference  is  made  in  the 
opinion  by  Mr.  Justice  Cole  to  the  fact  that 
It  was  lOleged  In  the  complaliit  t^at  tbe 
agents  of  the  dty  knowingly  slid  cardessly 
allowed  one  of  Its  principal  stredta  to  become 
obstructed  by  the  ezhlbltlab,  yet  tM  pmAie 
ffrownd  of  the  jitOgment  In  that  eaae  i»  that 
if  a  mi(A<ofpa{  oofporoUon,  In  the  attempted 
Boerolsfl  of  any  power  conferred  upon  tt  by 
law,  at  to  Hoetuo  shows,  amusementt,  and  the 
like,  eaeeeda  tte- authority,  and  liceruea  the 
ptaakiff  of  a  pubUo  niilsancs  In  A  etreet,  or 
the  uniawful  tmd  danffW)u»  «»e  of  a  street 
for  any  purpose,  and  an  injury  results  there- 
from,  without  negligence  on  the  part  of  the 
pereon  injured,  tAtf  munic^atity  is  IMttle  to 
respond  In  damages  for  mcA>  injury.  Tti» 
case  goes  no  fortber,  and  conld  not  without 
violating  well  settied  principles  of  law."  ^Tha 
italics  are  oars.)  In  Bpelr  r.  CUy  of  Brook- 
lyn, 189  N.  T.  6,  84  N.  S.  727,  21  U  R.  A.  641. 
88  .Am.  St  Bep.  664,  the  court  clearly  dls- 
ttngnlBhes  Uw  daas  of  ultra  vires  acts  at 
fba  ofBcets  of  a  municipal  corporation  for 
«!bidi .  the  corporatkm  Is  liable  from  that 
class  of  ultra  vires  acta  for  which  it  Is  liable. 
Mr.  Chief  Justice  Andrews,  delivering  the 
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qalnlon  of  tbe  court,  says:  *frhe  ordinances 
passed  were  not  ultra  vires  In  the  sense  that 
it  was  iliot  within  the  power  or  authority  of 
the  corporation  to  act  In  reference  to  tbe 
subject  under  any  circumstances.  See  Dillon 
on  Mun.  Corp.  par.  963.  It  is  the  settled 
doctrine  of  the  courts  that  a  municipality  is 
not  bound  merely  by  the  assent  of  its  execu- 
tive officers  to  wrongful  acts  of  third  per- 
sons, nor  could  the  mayor  bind  the  city  by  a 
permit  for  the  granting  of  which  he  had 
no  color  of  authority  from  tlie  common  coun- 
cil, and  which  was  not  within  tbe  general 
scope  of  his  authority.  Thayer  v.  City  of 
Boston.  19  Pick.  (Maas.)  511.  31  Am.  Dea  167. 
If  the  permit  was  in  fact  authorized  by  the 
ordinance,  the  cl^  would,  as  we  conceive,  be 
liable,  although  the  particular  act  authorized 
was  wrongful.  For  a  mistake  In  tbe  exer- 
cise of  Its  powers,  or  by  acting  in  excess  of 
its  powers^  upon  a  subject  within  its  Juris- 
diction, whereby  third  persons  sustain  an  in- 
jury, there  se^s  to  t>e  no  reason  In  justice 
which  should  deny  the  injured  party  r^ara- 
tion."  This  seems  to  be  the  first  case  holding 
that  a  dty  is  liable  for  an  Injury  sustained 
by  the  discharge  of  dangerous  fireworios  up- 
on its  streets,  and  is  one  of  tbe  very  few 
cases  so  holding,  and  we  do  not  here  refer 
to  It  for  the  purpose  of  commenting  upon 
tbe  conclusion  therein  reached  by  the  court, 
but  for  tbe  purpose  of  suggesting  that  the 
reasoning  of  the  conrt  above  quoted  In  no 
way  militates  against  the  conclusions  of  this 
court  that  the  acts  of  the  dty  council  of 
Kingfisher  and  its  other  officers  in  auictlng 
ordinances  and  entering  Into  an  agreement 
for  the  conducting  of  the  celebrati(m,  and  of 
their  partidpatlng  therein  In  no  way  render- 
ed the  dty  liable  In  this  case,  for  those  acta 
were  of  that  class  referred  to  by  the  court 
above  as  being  In  no  aenao  within  the  power 
or  authority  of  the  corporation  to  act  In  ref- 
erence to  the  subject  'under  any  drcumstan- 
ce&  We  are  therefore  of  the  opinion  that  no 
liability  was  created  against  the  dty  of  King- 
fisher  by  the  act  of  Its  officers  In  enacting  or- 
dinances providing  for  the  odebnitlon  or  in 
partidpatlng  therein;  but  it  Is  contended  by 
plaintiff  that  the  dty  1b  UaUe  under  Its  duty 
.to  keep  its  streets  In  a  state  of  repair  and  In 
reasonabty  safe  cmiditlon  for  pobUc  ^vel. 
The  rule  that  a  munldpal  ooiporatlDn  is 
bound  tiie  law  to  exodse  reasonable  and 
ordinary  care  and  diligence  to  keep  Its  streets 
and  sidewalks  In  reasonabty  safiB  omdltlon 
for  public  travel,  and  that,  for  faDnre  to  do 
so,  It  is  liable  for  Injuries  surtatned  by  rea- 
son of  such  negligence,  was  frequeatty  fol- 
lowed and  recognized  as  the  law  of  tbe  ter- 
ritory by  title  Supreme  Court  of  the  territory 
of  Oklahoma.  Moses  Pitman  v.  Qty  of  El 
Beno,  2  OkL  414^  87  Pac  801 ;  Olty  of  Okla- 
homa dty  V.  John  T.  Welsh,  8  Okl.  288,  41 
Pac.  698;  aty  of  Guthrie  v.  Thistle,  6  OfcL 
617,  49  Pac.  1008;  City  of  Stillwater  r. 
Swisher,  16  Okl  585.  85  Pac  Ilia 
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As  to  what  constlttitefl  a  defect.  Insnf* 
flciency,  or  want  of  repair  In  a  street  or  a 
dangerous  condition  therein,  for  which  a  mu- 
nicipality Is  liable  for  bijarles  resulting 
therefrom,  ia  defined  In  16  Am.  ft  Bng.  Ency. 
of  Lew,  p.  469,  In  the  following  language: 
*The  defect,  Insnffideacy,  or  want  of  repair 
for  which  a  municipality  1b  liable  Is  either 
Inert  matter  Incumbering  the  highway,  or  a 
Btructural  defect  therein,  and  an  Illegal  nse 
of  the  highway  by  men,  animals,  vehicles,  | 
engines,  or  other  objects,  while  movable  and  j 
actually  being  moved  by  human  wUI  or  dl-  > 
recti  on,  and  neither  fixed  to  nor  stationary  In  [ 
one  position  within  the  highway,  does  not 
render  the  municipality  liable."  This  rule 
we  believe  is  supported  by  the  weight  of  au- 
thorities. Dudley  v.  Olty  of  nemlngsborg, 
115  Ky.  6,  72  S.  TV.  327,  60  L.  B.  A.  576,  108 
Am.  St  Bep.  25S ;  Barber  and  Wife  v.  City  of 
Boxbnry,  11  Allen  (Mass.)  818;  Faulkner  v. 
City  of  Aurora,  86  Ind.  130,  44  Am.  Bep.  1 ; 
City  of  Lafayette  v.  Tlmberlake  et  al.,  88 
Ind.  330 ;  Hutchinson  v.  Town  of  Concord.  41 
Vt  271,  98  Am.  Dec  584 ;  Burford  v.  Grand 
Rapids,  53  Mich.  »8,  18  N.  W.  571,  51  Am. 
Rep.  105;  Ball  v.  Town  of  Woodbine  et  al., 
61  Iowa,  83,  16  N.  W.  846,  47*Am.  Bep.  805; 
Davis  T.  City  of  Bangor,  42  Me.  622 ;  Jones  1 
T.  City  of  Williamsburg,  »7  Va.  722,  84  S.  E.  i 
883,  47  I/.  B  A.  2&4.  In  the  last  case  cited  | 
the  action  was  for  Injuries  received  by  the 
plaintiff  caused  by  a  bicycle  being  negligent- 
ly propelled  against  him  by  its  rider.  A  de- 
murrer  to  plalntifTa  petition  was  sustained 
by  the  court,  and  Mr.  Justice  Blley.  who  de- 
livered the  (pinion  of  the  court,  clearly  states 
the  reasoning  upon  which  this  rule  has  been 
founded  by  the  courts  in  the  following  lan- 
guage :  "It  la  obvious  therefore,  that,  if  the 
dty  be  liable  In  damages  for  the  Injury,  its 
liability  results  not  from  a  defective  condi- 
tion of  the  sidewalk,  but  from  the  improper 
and  dangerons  use  that  was  being  made  of  it 
by  the  bicyclist  A  municipal  corporation 
has  a  dual  character,  the  one  public  and  the 
other  private,  and  exerdsea  correspondingly 
twofold  functions,  the  one  governmental  and 
l^teliitlve  and  the  other  private  and  minis- 
terial. In  Its  public  character  It  acts  as  an 
agency  of  the  state  to  enable  it  the  better  to 
govern  that  portion  of  Its  people  residing 
within  the  municipality,  and  to  this  end  there 
Is  granted  to  or  imposed  upon  it  by  tlie  cbar^ 
ter  of  Its  creation  powers  and  duties  to  be 
exercised  and  performed  exclusively  for  pub- 
lic, governmental  purposes.  These  powers  are 
Ic^slatlve  and  discretionary,  and  the  mu- 
nicipality is  exonpt  frtHU  liability  for  an  In- 
Jury  resulting  from  the  failure  to  ex^dae 
them  or  from  their  Improper  or  negligent  ex- 
erdse.  In  Its  corporate  and  private  charac- 
ter there  is  granted  unto  it  privileges  and 
powers  to  be  exercised  for  Its  private  advan- 
tage) which  are  for  public  purposes  In  no 
ottwr  sense  than  that  the  public  derives  a 
«nnnum  benefit  txma  the  proper  dlsdiarge 
«C  tbe  duties  imposed  or  ammed  In  consid- 


eration of  the  privileges  and  powers  confer- 
red. This  latter  class  of  powers  and  duties 
are  not  discretionary,  bnt  ministerial  and  ah^ 
solute ;  and  for  an  injury  resulting  from  neg- 
llgence  in  their  exercise  or  performance  the 
munldpallty  is  liable  in  a  dvil  adion  for 
damages  In  the  same  manner  as  an  individual 
or  private  corporation."  In  Dudley  v.  City  of 
Flemlngsburg,  supra,  the  court  says :  "There 
are  two  general  prindples  underlying  the  ad- 
ministration of  government  of  munldpal  cor- 
porations :  Tbe  one  Is  that  a  municipal  cor- 
poration, in  the  preservation  of  peace,  maln- 
traance  of  good  order,  and  the  enforcement 
of  the  laws  for  the  safety  of  the  public,  pos- 
sesses governmental  functions,  and  represents 
the  state.  The  other  is  where  the  munldpal 
corporation  exercises  those  powers  and  privi- 
leges conferred  for  private,  local,  or  merely 
corporate  purposes,  peculiarly  for  the  bene- 
fit of  the  oori>oratlon.  Under  the  former  the 
dty  Is  not  llatde  for  the  malfeasance,  mis- 
feasance, or  nonfeasance  of  its  offices.  Un- 
der the  latter  It  Is."  The  court  then  holds 
that  the  defendant  city  was  not  liable  for  in- 
juries to  one  with  whom  a  sled  bad  collided 
for  failure  to  prevent  coasting  on  its  streets, 
notwithstanding  tbe  authorities  of  such  city 
had  knowledge  of  such  use  of  the  streets  and 
neglected  and  refused  to  prevent  such  Illegal 
use  thereof.  The  distinction  between  the  lia- 
bility of  a  municipal  corporation  for  defects 
or  want  of  repair  of  Its  highway  and  for  In- 
juries received  from  causes  similar  to  the 
cause  of  the  Injury  In  the  case  at  bar  Is  clear- 
ly drawn  by  ttie  Supreme  Court  of  Massachu- 
setts In  Barber  and  Wife  r.  City  of  Boxbury, 
11  Allen  (Mass.)  3ia  In  that  case  plalntlCTs 
wife  sustained  her  Injuries  from  a  rope 
stretched  across  the  street  of  the  defendant 
dty  which  was  being  gradually  raised  by  pe> 
sons  off  the  street  at  the  time  plaintiff  came 
in  contact  therewith,  and  was  Injured.  The 
court,  in  discussing  what  constitutes  such  a 
defect  or  want  of  repair  In  the  streets  of  a 
dty  as  to  render  such  city  liable  for  an  In- 
jury occasioned  thereby,  uses  the  following 
language:  "Anything  In  the  state  or  condi- 
tion of  tbe  highway  which  rniders  It  unsafe 
or  inconvenient  for  ordinary  travel  Is  a  defect 
or  want  of  repair.  It  may  be  a  hole  or  trench 
occasioned  by  Imperfect  laying  out  and  work- 
ing of  tbe  roadbed  or  by  travel,  by  the  act 
of  public  officers  or  private  Individuals  or 
corpwations,  or  by  a  storm  or  freshet  or  oth- 
er natural  cause.  It  may  consist  of  a  stone 
or  log  or  other  obstade  left  on  the  surface, 
or  of  a  poet  standing  within  a  general  course 
and  diredlon  of  travel  over  the  lilghway,  or 
of  a  barrier  fixed  or  stretched  across  the  way, 
though  not  touching  the  soil  of  tlie  highway. 
It  may  perhaps  Include  trees  or  timber  moved 
by  wind  or  flood.  The  defect  need  not  have 
been  In  exactly  the  same  condition  during  the 
time  necessary  to  affect  the  town  or  dty  with 
notice,  If  It  has  continued  dangerous  during 
that  tlmew**  And  after  citing  authorities,'  tbe 
learned  court  says :   "Bat  we  are  not  aware 
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of  aii7  precedent  tar  hxMtag  an  illegal  use  of 
the  highway  1^  tnau  anlmala;  vetalclea,  en- 
gines, or  any  other  object,  while  morablb  and 
actoallT  being  moved  by  tanman  will  and  di- 
rection, and  neither  fixed  to,  nor  resting  on, 
nor  remaining  In  one  position  within  the  trav- 
eled part  of  the  highway,  to  be  a  defect  or 
want  of  r^ir  for  which  the  city  or  town  Is 
liablfc" 

Wheeler  v.  City  of  Tt  Dodge,  ISl  Iowa, 
666.  lOS  N.  W.  1067.  9  I..  B.  A.  (N.  S.)  146, 
has  been  dted  by  phUntlff  as  a  case  arising 
upm  a  state  of  facts  very  similar  to  that 
in  the  case  at  bar,  and  ther^re  peculiarly 
ai^Ucable.  rRie  Injuries  for  which  damages 
were  songht  in  that  case  were  sustained  by 
plalntUf  at  a  Fourth  of  Jnly  celebration  In 
tiie  city  of  Ft  Dodge,  begun  and  conducted 
by  the  council  and  ottier  lOBcexM  of  the  dty 
and  the  GOmmradal  Olub  of  the  dty,  very 
mudti  in  the  same  mamur  as  the  celebration 
was  ccmducted  In  tbe  case  at  bar.  The  inr 
Juries  were  directly  the  resiflt  of  a  perfbrm- 
ance  at  said  celebratifm  called  "a  ^ide  tos 
life."  A  wire  upon  which  the  performance 
was  executed  was  stretched  downward  and 
outward  In  a  dli^nal  course  across  one  of 
the  streets  of  the  dty,  and  was  attadied  to 
the  courtbouse  at  one  end  and  to  a  tdepbone 
pole  at  the  other.  The  slide  was  made  by  a 
young  wfflnan  apparently  banging  her 
teeth  to  a  rope  attached  to  a  puU^  that 
ndled  upon  the  wire,  but  in  fact  supported 
a  btUt  or  harness  at  some  kind  placed  ; 
about  her  body,  and  concealed  by  her  cloth- 
ing. WbUe  thus  sliding  down  tlie  wire,  the , 
harness  about  her  body  broke,  and  she  f^ 
some  75  feet  to  the  sidewalk,  striking  and  in- 
juring jjAalntUf.  The  court  held  that  the 
dty  was  UaUe  to  itolntift  for  his  injury; 
but  a  cartful  reading  of  the  <n>inlon  dlsdoses 
that  the  court  bases  the  UablUty  of  the  dty 
qpon  the  ground  that  the  wire  stretched 
acroes  the  street  was  the  proximate  cause  of 
the  injury,  and  that  it  was  a  defective  cm^- 
tbm  in  the  street  rendering  it  unsafe  for 
puUlc  travel,  for  whidi  the  dty  is  liable  un- 
der the  general  rule  of  law  hereinbefore  men- 
tioned, and  the  fact  that  the  dty  had  permit- 
ted-such  perfnmance,  altliough  without  au- 
thority was  Budi  n^Igence  in  permitting  its 
streets  to  become  obstructed  and  in  a  danger- 
ous condition  for  travd  as  to  tmOar  it  liable. 
It  will  thus  be  seen  that  the  defective  ctmdi- 
tlon  of  the  street  for  whldi  the  dty  was 
held  to  be  Uable  in  that  case  was  not  we  re- 
sulting trom  a  moving  body  controlled  by  a 
person,  but  from  a  fl»d  and  statlonaEy  ob- 
ject We  are  not  unaware,  however,  that 
there  are  cases  which  a^iear  to  hold  amr 
trary  to  the  general  rule  we  have  here  fol- 
lowed. Stanly  V.  City  of  DavrapOTt,  54 
Iowa.  468,  2  N.  W.  1064,  8  N.  W.  706,  87  Am. 
Bep.  216)  is  one  of  such  cases,  but;  in  so  ^ 
as  such  cases  hold  contrary  to  the  general 
role  quoted,  siuffa,  from  the  Am.  ft  En& 
Vjacy.  ot  Law,  we  decline  to  f(dlow  them. 
Nor  does  the  fact  that  the  council  of  the 


dty  of  Eingflsbw  had  power  to  prevent  and 
punish  all  horse  radng,  fast  drivtaig  or  rid- 
ing tm  Ito  streets  render  defendant  dty  li- 
able for  the  injuries  In  the  case  at  bar,  for 
the  reason  that  audi  power  granted  to  the 
dty  by  the  Legislature  was  a  legislative  and 
discretlcmary  power  for  the  exerdae  of  which 
or  failure  to  exwdse  which  ths  dty  was  not 
llaUfc  It  is  a  general  role  that  a  munidpal 
corporation  is  not  liable  in  damages  for  fail- 
ure to  oiact  ordinances  with  refereaice  to  sub- 
Jeds  within  its  JurisdictUm  or  for  failure  to 
enforce  such  ordinances  when  enacted.  1 
Beadi  on  Public  GotpwatliHiB,  par.  682 ;  Gtj 
ot  Lafiiyetto  v.  Tlmberlake  et  al.,  supra;  Bur^ 
ford  V.  (317  of  arand  Biwlds.  supra;  Am- 
peres V.  Kalamazoo.  76  HldL  228,  42  N.  W. 
821,  18  Am.  8t  B^  4a2i  Klley  v.  Kansas 
City.  87  Ma  ICS,  S6  Am.  Bep.  448;  McCarthy 
V.  Village  of  Munising.  186  UldL  622.  9»  N. 
W.  866.  In  JoAes  v.  CUj  ot  WlUlanubarg, 
supra,  where  the  damages  resulted  from  a 
cdlision  the  plaintiff  with  a  bicyde  bdng 
Imprc^nrly  ridden  upon  the  sidewalk  of  plain- 
tiff and  whwe  the  dty  had  tailed  to  pass  an 
ordinance  twbiddlng,  tlie  court  discussing 
the  grounds  of  the  sUeged  liability,  says:. 
"The  cmdltlon  of  the  street  or  walk,  how- 
enr,  is  one  thing,  and  the  manner  of  Its  use 
by  the  public  Is  quite  a  different  thing.  For 
Its  safe  omdttion  the  dty  Is  resptmslble,  bat 
fOT  Its  unlawful  and  Improper  use  it  is  not 
*  *  *  Tike  government  does  not  guarantee 
its  dtixens  against  all  the  casualties  incident 
to  humanity,  and  cannot  be  called  tqwu  to 
compensate  by  way  of  damages  Its  InaUUty 
to  protect  against  such  accidents  and  misfor- 
tunes. The  failure  to  pass  a  needful  law  or 
ordinance  Is  plainly  the  ranlBskm  by  the  steto 
or  dty  OS  an  agmcy  tbereof  ot  a  public;  gov- 
ranmental  duly,  for  wtiich  no  acUon  Ues." 
The  Supreme  Court  of  Iowa  in  Ball  v.  Town 
of  Woodtdne  et  oL,  stqwa,  Iwlds  that  Mthen 
flreworiES  aie  discharged  wUhln  the  limits  of 
an  incorporated  town  or  village  In  vtoUtloa 
of  the  ordinances  of  the  town,  whereby  one  la 
injured,  the  town  is  not  liable  for  sudk  in- 
Jury,  notwithstanding  the  town  council  and 
officers  of  the  town  actually  partldpated  In 
the  discharge  of  the  flrewt^  and  the  town 
Its  officers  makes  no  attempt  to  stop  the 
imlawful  proceeding.  O^e  same  rule  is  an- 
nounced by  the  Supreme  Court  ot  Indiana  In 
Faulkner  v.  OUy  of  Annua,  sninra.  where  the 
court  held  a  dty  not  liable  few  boUly  injuries 
recdved  by  a  traveler  upon  Its  streets  as 
resolt  of  coasting  thmon  for  qxnt  by  pta- 
sons,  sltbough  sndi  dty  had  an  ordinance 
prohibiting  sudi  sport  upon  Its  streets  and 
audi  sport  was  carried  on  by  crowds  pd>1idy 
in  the  presence  of  the  officws  and  police  of 
the  dty  to  the  obvious  dangw  ot  powms  us- 
ing the  streets. 

The  demurrers  of  the  other  defendants  set 
iQ>  all  the  statutory  grounds  of  demurrer,  but 
we  have  carefolly  examined  Uie  same  and 
find  than  without  merit  The  radng  of  wild 
and  half  broken  horses,  some  five  or  six  in 
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nnmber,  iqion  th»  streets  of  a  clt7.  where 
great  crowds  of  people  are  assoDbled  and 
where  such  hcmwa  are  placed  In  diarge  of 
amall  ta^  who  are  tmable.to  contrtd  them.  Is 
such  a  dangerous  and  illegal  use  of  tlie 
streets  as  would  raider  ttie  parson  condac^ 
log  such  race  UaUe  to  a  traveler  npon  sadi 
streets  wIks  without  faiUt  on  his  part,  re- 
oelves  Injaries  f^om  one  of  the  horses  nm- 
nlng  against  or  over  him.  The  provlsioDs  of 
the  duuter  at  the  Commwdal  dab  are  not 
set  oat  In  the  peUtlon.  bat  it  Is  aUeged  that 
the  purposes  and  objects  of  such  corpwatlon 
were  and  are  "to  build  up  and  enconrage 
trade,  bostness  and  commerce  and  to  draw 
trade  firam  the  territory  tribntatgr  to  said 
cttr."  The  officers  and  agents  of  the  defend- 
ant Oommetdal  Club  were  acUng  within  tbe 
aoope  of  tbe  powers  of  the  Commercial  Club 
when  thC7  were  conducting  the  public  cele- 
bration tox  the  purpose  of  attracting  people 
to  ttie  dtj,  thereto  encouraging  them  to 
trade  with  the  merchuitB  of  the  city,  and 
swdi  Commercial  Club  Is  UaUe  for  such  tort 
<a  its  officers  and  agents  c(8nmltted  while  in 
the  disdiarge  ot  such  duty  or  work,  and  such 
«fflc«8  and  agents  are  personally  liable  for 
thdr  own  acts. 

It  has  been  Inslstsd  in  the  brief  of  defend- 
ants in  error  that  tbice  Is  a  mtsJMnder  of 
parties  defendant,  for  which  their  demurrers 
should  be  sustained,  but  under  the  repeated 
rulings  of  tbe  Siqwane  Conrt  of  tbB  twrltory 
of  Oklahoma  It  Is  unnecessary  for  us  to  ex- 
amine and  determine  whether  there  is  a  mls- 
J<4nder  of  parties  defaidant.  for  the  reason 
that,  If  It  should  be  found  there  hi,  the  pleadr 
lugs  In  this  case  do  not  present  the  qnestloa 
for  oar  consideration,  for  a  demurrer  will 
not  He  for  a  misjoinder  of  parties.  Stiles  t. 
dty  of  Guthrie.  8  Okl.  26.  41  Pac.  883;  Web- 
er T.  Dilloa.  7  Okl.  fieS.  64  PacL  894. 

The  ]ndgia«it  ot  the  trial  court  as  to  de- 
fendant dty  of  Kingfisher  Is  affirmed,  but 
as  to  all  tbe  other  d^oidants  the  cause  is  re* 
versed  and  rmanded. 

WILLIAMS,  O.  J.,  and  TURNER  and 
DUNN.  JJ.,  concurring.  KANE,  3.,  disqnali- 
fied,  not  sitting. 


HOBB  T.  HBBBINGTON  et  al. 
(Sapnme  Court  of  OUahoma.   Nov.  16,  1908.) 

1.  MOBTOAOES  (i  590*)— FOBECLOSUBE  BT  AO* 
nOH— BlOHTB  or  JUKIOB  MOBTOAOBB. 

A  Janlor  mortgagee,  not  being  made  a  party 
to  a  suit  to  foreclose  a  first  mortgaee,  1b  not 
affected  by  a  judgment  and  decree  foreclosing 
it.  The  foteefofluie  is  etfectnal  against  those 
persons  who  were  made  parties,  and  a  sale 
woald  vest  the  estate  In  the  parctuuer.  sabject 
to  the  rights  therein  of  tbe  subsequent  llen- 
holder. 

iVa.  Note.— For  other  cases,  see  Mortgagee, 
Cent.  Dig.  {  1682;  Dee.  ^tTi  liOO.*] 


2.  MoBTQAOBS  a  5M*)— Bioms  or  InrsBiOB 

LlENHOLDEB. 

One  who  has  a  lien,  inferior  to  another 
upon  the  same  pitqiwrty.  has  a  right:  Fiist,  to 
redeem  the  pn^>erty,  in  the  eame  manner  as  Its 
owner  might,  fnmi  the  superior  lien;  and,  sec< 
ond.  to  be  subrogated  to  all  the  benefits  of  the 
superior  lien  when  necessary  for  the  protection 
of  his  intereati,  upon  satisfying  the  daim  se- 
cured thereby. 

[Ed.  Note.— For  other  cafes,  see  Mortgages, 
CenL  Dig.  I  1716;  Dec  Dig.  |  684.*] 

8.  MOBTGAGBS  H  597*)— RBDEUFTION— JUNIOB 
MOBTGAOBE— WAIVBB  OF  RlQHT. 

If  the  holder  of  a  junior 'incnmbrance  on 
land,  not  being  made  a  party  to  a  salt  to  fore- 
close a  senior  mortgagfc  beoomes  the  purehasM 
of  said  premises  at  the  foredosure  sale^  he 
thereby  waives  his  right  to  redeem. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  {  1747;  Dec.  DlgTl  607.*] 

4.  MOBTGAGES  ({  686*)— FOBEOLOSDBI  BT  Ao- 

noN— Opbbatior  and  Effect. 

The  necessary  consequence  of  a  decree  of 
foredoenre  of  mortgaged  premises  is  to  merge 
the  interests  of  the  parties  to  the  salt  ia  the 
decree,  and  to  transfer  and  vest  them  in  the 
purchaser  at  the  sale. 

[Ed.  Note.— For  other  casei^  see  Mortgages, 
Dec.  Dig.  1 588.*] 

5.  MOBTGAQBS  (|  S67*>— FOXBOLOSUBB  BT  AC- 
TION—SUBFLVS—RiaHn  or  JVHXOB  MOBT- 
OAOBB. 

A  Junior  mortgagee  has  no  claim,  by  -virtue 
ot  his  mortgage,  open  the  surplus  mon^  aris- 
ing from  a  nle  under  a  sou  to  foreclose  a 
senior  mortgage  to  whldi  he  was  not  made  a 

party. 

[Ed.  Note.— For  other  cases,  see-  Mortgages, 
Cent.  Dig.  I  1686;  Dea  Dig.!  667.*] 

6.  MoBTGAOBS  086*)— BBBEHFTioir— JunioB 

MOBTOAGEB. 

If  a  junior  mortgage  has  been  duly  record- 
ed, a  purchaser  of  the  mortgaged  premises  on 
a  foreaosure  rmdered  on  a  sailor  mortgage 
will  be  presomed  to  have  Ud  and  pnrehased 
with  referMHse  to  the  Janlor  mortgage,  and  with 
knowledge  of  th^  tigDt  of  the  bolder  of  that 
mortgage  to  redeem. 

[Ed.  Note.— For  other  eases,  see  Mortgages, 
Cent  Dig.  I  1N)7 ;  Dec.  Dig.  |  686u*] 

(Syllabus  by  the  Court.) 

EJrror  from  District  Court,  Washita  Coun- 
ty; M.  O.  Garbor,  Judge. 

Interrention  by  Vf.  O.  Horr  in  a  mortgage 
foreclosure  suit  by  lordla  Mi^  Field  against 
J.  H.  Herrlngton,  F.  Ol  Herrington,  and  J. 
M.  BeaL  Judgment  fOr  Beal,  and  Interrener 
brings  raxor.  Affirmed. 

J.  I.  Howard  and  Masslngale  &  DufF,  for 
plaintiff  in  error.  W.  A.  Smith,  for  defend- 
ants in  error. 

KANE.  J.  This  was  a  controversy  between 
W.  O.  Horr,  the  plalntlfC  In  error,  and  J.  M. 
Beal,  one  of  the  defendants  ki  error,  over  the 
surplus  accruing  from  the  foredoenre  sale 
of  a  certain  tract  of  land.  On  the  19th  day 
of  January,  1903,  tbe  defoidanta  In  error, 
J.  H.  Herrlngton  and  F.  C.  Herrington,  hus- 
band and  wife,  executed  and  delivered  to  one 
Lydla  May  Field,  a  promissory  note  for  tbe 
sum  of  $1,000,  and  to  secure  payment  of  tbe 
Same  executed  dnd  delivered  a  mortgage  up- 
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oa  certain  real  estate  sltcated  In  Wajshlta 
cotmty.  Okl.  On  the  let  day  of  E>ecember, 
1903,  the  same  parties  necuted  to  the  plain- 
tiff In  errw  a  note  for  (1,000,  and  executed 
a  mortgage  upon  the  same  real  estate  to  se- 
cure payment  thereof.  On  the  4th  day  of 
February  thereafter  they  made,  executed, 
and  delivered  to  the  defendant  In  error  J.  M. 
Beal  a  warranty  deed  to  said  premises,  all  of 
which  iDBtruments  were  duly  recorded.  On 
the  9tb  day  of  September,  1004,  Lydia  May 
Field  Instituted  foreclosure  proceedings  up- 
on the  first  mortgage,  making  the  Herrlng- 
tona  and  J.  M.  Beal  parties  defendant,  the 
plaintiff  In  error  herein,  the  second  mort- 
gagee, not  being  made  a  party.  On  the  itlst 
day  of  October,  1905,  a  trial  was  had  be- 
tween the  parties  to  the  suit,  and  a  Judg- 
m«it  was  rendered  In  favor  of  Lydla  May 
Field  and  against  the  Herrlngtons  for  the 
sum  of  $938.37,  together  with  Interest  and 
attorney's  fees,  and  a  decree  of  foreclosure 
was  entered  against  all  of  the  parties  de- 
fendant, whereby  it  was  decreed  that  the 
land  be  sold  In  the  manner  prescribed  by  law, 
and  the  proceeds  of  said  sale  applied:  (1) 
In  payment  of  costs  of  said  sale  and  action; 
(2)  In  payment  of  said  Judgment;  and  (3) 
that  the  residue.  If  any,  be  [>afd  to  said  de- 
fendant J.  M.  Beal.  About  30  days  after  the 
Judgment  and  decree  were  entered  the  plain- 
tiff In  error,  by  leave  of  court.  Intervened  in 
said  action,  setting  up  his  note  and  mort- 
gage. After  stating  facts  sufficient  to  entitle 
bim  to  a  foredosore  of  bis  second  mortage, 
he  further  alleged  In  substance  that,  by  rea- 
son of  the  execntlcHi  and  delivery  of  the 
note  and  mortgage  by  John  H.  Herringtou 
and  F.  O.  Herrlngton  to  the  intervener,  said 
intervener  has  a  Hen  on  the  premises  there- 
in described,  and  that  Intervener  is  entitled 
to  a  Judgment  against  said  Jobn  H.  Hming- 
ton  and  F.  C.  Herrlogton  In  the  sum  of  $TO3.- 
87  and  Interest  thereon  at  the  rate  of  12  per 
cent  per  annum  fRHS  fi^ruary  1,  1904,  and 
reasonable  attom^s  fees  and  all  oosts  of 
suit  That  the  note  from  John  H.  Herrlngton 
and  F.  C  Herrlngton,  bis  ^fe,  to  Lydla  May 
Field,  was  a  prior  and  first  lien  on  said  tract 
of  land,  and  that  the  note  and  mortgage  ot 
Intarener  was  a  seomdary  and  lnferl<nr  lira 
ttaereoL  Then  follows  the  prayer,  which  Is 
in  words  and  flgures  as  follows:  "Wherefore 
your  Intervraer  prsys  that  said  plainUflC 
herein,  I^la  Hay  Field,  make  strict  proof 
of  her  claim  against  said  d^endaats,  and 
that  a  strict  accounting  thereof  be  made  and 
of  all  the  etata  therein  expended  and  all 
dalms  arlsli^  against  said  tract  of  land  by 
reason  of  her  mortage  thereon,  and  that 
whoi  said  tract  of  land  te  sidd,  as  provided 
by  law,  Uiat  tin  proceeds  Uiereof  be  ap^ied, 
first,  to  the  payment  of  the  amount  found  to 
be  dne  Lydla  May  Field  under  her  first  and 
prior  lien  and  all  costs  therein  expended,  and 
that  her  mortgage  and  note  be  canceled,  and 
that  the  proceeds  of  said  sale,  after  being  so 


applied,  shall  next  be  applied  to  the  payment 
of  the  said  note  of  this  hitervesier,  amounting 
to  $753.37  principal  and  interest  from  Feb- 
ruary 1,  1904,  at  the  rate  of  12%  per  annum 
and  a  reasonable  attorney's  fee  as  therein 
provided,  and  all  costs  of  said  suit  herein 
expended,  and  that  the  remainder  thereof 
be  paid  to  said  defendants  as  their  interests 
may  appear,  and  that  the  note  and  mortgage- 
of  Intervener  be  canceled  and  held  for 
naught."  On  the  5th  day  of  July,  1906,  the 
land  was  sold  under  the  decree,  and  was 
purchased  by  the  Intervener  for  the  sum  of 
$1,705,  the  same  being  more  than  t\\-o-thtrd3 
of  the  appraised  value  of  the  land,  and  th& 
sale  was  afterwards  upon  hl»  motion  confirm- 
ed, and  a  aberlCTs  deed  thereto  made,  execut- 
ed, and  delivered,  the  amount  of  the  bid  be- 
ing paid  to  the  sheriff  and  by  him  turned 
Into  court.  In  November,  1906,  Beal  was 
served  with  summons  In  the  proceedings  in 
Intervention,  and  on  the  19th  day  of  March, 
1007,  he  appeared  and  filed  his  separate  an- 
swer to  the  petition,  setting  up  the  facts  of 
the  suit  on  the  first  mortgage.  It  having  pro- 
ceeded to  Judgment  and  sale,  and  that  th& 
Intervener  was  the  purchaser,  that  the  mort- 
gage of  intervener  was  of  record  at  the  tlme- 
sald  sale  of  land  was  uade,  and  praying  that 
the  surplus  In  the  sum  of  $G00  over  and 
above  the  amount  necessary  to  pay  the  first 
mortgage  and  costs  should  be  ordered  turn- 
ed over  to  him  because  of  his  ownership  of 
the  equity  of  redemption  and  legal  title  at 
the  time  of  the  sale.  To  this  answer  the  In- 
tervener demurred,  which  demurrer  was  over- 
ruled by  the  court  and  Judgment  entered 
in  favor  of  Beal. 

That  the  plaintiff  In  error,  not  being  a  pa> 
ty  to  the  proceedings,  was  not  affected  br 
the  Judgment  and  decree  fbredoslng  the  first 
mortgage,  1b  now  too  well  settled  to  need 
argument  or  authorities  to  support  It  When 
a  party  in  Interest  other  than  the  owner  of 
the  equi^  of  redemption  Is  not  made  a  party 
to  a  bUl  for  the  foreclosure  of  a  mortgage, 
the  forecloanre  is  effectual  as  against  those- 
persons  Interested  In  the  equity  who  were 
made  parties.  A  sale  would  rest  the  estate 
In  the  purchaser,  subject  to  redonptlon  by 
the  person  Interested  In  It  who  was  not  made 
a  party  to  theproceedlnga.  St(wy*B  Bq.  Plead- 
ings, i  103;  Matcalm  t.  Smith,  6  McLean, 
416,  Fed.  Ca&  No.  9,272;  Ke^nr  v.  Wood» 
64  IlL  S4S;  Ohllng  t.  Lultjena,  82  III.  23; 
Georgia  Pec.  R.  Oo.  r.  Walker,  61  Miss.  481 ; 
Frische  t.  Kramw,  16  Ohlo^  129,  47  Am. 
Dec.  868;  Tallman  r.  Ely,  6  Wis.  244;  Ban- 
nine  V.  Sabln,  4S  Hlnn.  481.  48 N.  W.  8;  Tiir- 
man  t.  Bell,  54  Ark.  278, 15  S.  W.  886,  26  Am. 
Bt  Rep.  85;  Porter  t.  Kllgor^  82  Iowa,  879; 
Spurgin  T.  Adamson,  62  Iowa,  661, 18  N.  W. 
2%;  Talmtlne  t.  Havener.  20  MOi  188;  Bmn- 
dred  T.  Walker,  12  M.  J.  Bq.  140;  HcCall  t. 
Taid.  11  N.  X  Dq.  68;  Hafller  t.  Haler,  18 
Oal.  1& 

In  thla  itatB  the  statntoiy  m«  la  to  tb» 
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■same  effect  Section  8466,  WIlBon'a  Rer.  & 
Ann.  St  1903.  provides  tbat:  "One  who  has 
«  Hen,  Inferior  to  anotber  upon  the  same 
property,  haa  a  right:  First  To  redeem 
the  property  in  the  same  manner  as  its  own- 
er might  from  the  snperlor  lien;  and,  Sec- 
ond. To  be  8ubr<^ted  to  all  the  benefits  of 
the  superior  Hen  when  necessary  for  the  pro- 
tection of  his  Interests,  upon  satisfying  the 
«la!m  secured  thereby."  Section  3467  defines 
redemption  as  follows :  "Redemption  from  a 
Hen  is  made  bj  performing,  or  offering  to 
perform,  the  act  tvx  the  perf (Hmance  of  which 
it  la  a  security,  and  paying,  or  offering  to 
pay,  the  damages,  if  any,  to  which  the  hold- 
er of  the  ll&n  is  entitled  for  delay." 

It  is  clear  that  the  plaintiff  In  error  did 
not  attempt  to  exercise  either  of  bis  statutory 
rights.  Tbat  he  was  entitled  to  do  so  up  to 
the  time  tbe-I«Dd  was  sold  and  he  became  a 
purchaser  thereof,  there  can  be  no  doubt 
And  tliat  bis  right  to  redeem  would  continue 
if  any  one  but  himself  had  been  the  purchaser 
at  that  sale  seems  equally  clear.  The  sale 
would  vest  the  estate  in  the  purchaser,  sub- 
ject to  redemptl(m  by  the  holder  of  the  junior 
incumbrance,  who  was  not  made  a  party  to 
the  proceedings.  This  doctrine  Is  amply  sus- 
tained by  the  authorities  heretofore  cited. 
The  sale,  though  it  failed  to  be  effectual  as 
against  the  holder  of  the  second  mortgage, 
Tfould  operate  as  an  assignment  of  the  first 
mortgage  and  all  the  mortgagee's  rights 
thereunder  to  the  purchaser  who  might  pro- 
ceed de  novo  to  foreclose  as  against  the  par- 
ties who  had  been  <Huitted.  But  If  the  hold- 
er of  a  junior  incumbrance,  who  had  not  been 
made  a  party  to  the  suit  becomes  the  pur- 
chaser, it  obviously  follows  that  his  right  to 
redeem  is  lost  or  waived.  He  could  not  re- 
deem from  himself,  and  he  could  not  fore- 
close bis  mortgage  against  himself,  for  no 
one  may  be  plaintiff  and  defendant  in  the 
same  cause.  The  rule  that  the  purchaser  of 
the  land  by  the  junior  mortgagee  merges 
his  lien  In  the  superior  title  la  founded  upon 
the  reason  that  there  could  generally  be 
no  advantage  to  him  in  keeping  on  foot  his 
own  mortgage  against  his  own  estate.  1 
Jones  on  Mortgages,  |  869.  But,  of  course, 
whenever  an  advantage  could  accrue  to  the 
mortgagee  by  preserving  his  Hen  for  the  pur^ 
pose  of  using  It  as  a  screen  to  protect  him 
from  an  intermediate  title,  such  as  a  junior 
mortgage  or  other  subsequent  lien,  the  pur- 
chaser is  mtltled  to  keep  his  lien  alive  for 
such  purpose.  Bnt  there  is  no  reason  for  the 
Invocation  of  this  rule  in  the  case  at  bar. 
This  controversy  does  not  affect  the  title  to 
the  land;  It  Is  admitted  by  aU  parties  that 
the  plaintiff  In  error  Is  the  owner  of  It  in 
fee  simple,  and,  as  far  as  the  record  shows, 
there  were  no  Hem  subsequent  to  his  mort- 
gage. 

Under  our  laws  a  mortgage  conveys  no 
title  to  the  mortgagee,  and,  there  being  no 
inroTlsloa  for  redemption  after  the  foreclo- 
Bure  sale,  it  follows  that  aU  the  right,  title, 


and  Interest  of  aU  the  defaidants  who 
were  made  parties  to  the  salt  merged  in  the 
decree  and  was  vested  In  the  plaintiff  In 
error  by  virtue  of  his  purchase  at  the  sale 
and  the  Issuance  of  the  sheriff's  deed  to  him, 
as  he  was  the  only  person  remaining  who 
had  any  interest  In  the  land.  He  Intended 
no  doubt  to  effect  a  merger  of  his  mortgage 
lien  into  his  paramount  title  thus  acquired. 
"The  necessary  consequence  of  a  decree  of 
foreclosure  and  sale  of  mortgaged  premises 
Is  to  merge  the  interests  of  the  parties  to 
the  suit  in  the  decree,  and  to  transfer  and 
vest  them  In  the  purchase  at  the  aale."  Tall- 
man  V.  Ely,  6  Wis.  244. 

By  the  purchase  of  the  land  and  filing  bis 
petition  in  Intervention,  he  voluntarily  aban- 
doned  his  right  to  redeem,  and  sought  to  at- 
tach  bis  lien  to  the  surplus  arising  from  the 
sale.  There  are  no  reasons  tbat  we  know  of 
why  this  could  not  be  done,  provided  there 
were  sufficient  equities  to  warrant  a  court  of 
equity  in  granting  such  relief;  but  he  was 
not  entitled  to  it  merely  as  a  holder  of  a 
junior  incumbrance,  for  the  statute,  which 
seems  to  be  in  harmony  with  the  general 
rule,  Axes  his  rights  under  the  contract  "The 
only  right  of  a  junior  mortgagee,  who  has 
not  been  made  a  party  to  the  foreclosure 
of  a  prior  mortgage,  is  to  redeem  the  proper- 
ty from  tbat  mortgage.  It  does  not  mat- 
ter tbat  on  the  sale  of  the  property  under 
the  foreclosure  of  the  prior  mortgage  there 
was  a  surplus  which,  with  the  consent  of  the 
mortgagor,  was  paid  to  a  third  mortgagee 
who  was  made  a  party  to  the  suit  and  the 
property  subsequently  d^reciated  so  tbat 
there  was  no  value  above  the  first  mortgage. 
The  middle  mortgagee  has  no  claim  upon  the 
surplus.  Whether  the  property  haa  increased 
or  depreciated  in  valne  since  the  sale  under 
the  first  mortgage  does  not  affect  his  right 
to  redeem,  which  Is  the  only  right  he  has 
in  the  matter."  Jones  on  Mortgages,  i  1431 ; 
McKemaa  r.  Neff,  43  Ind.  603;  Spurgln  v. 
Adamaon,  62  Iowa,  661.  IS  N.  W.  293 ;  Oault 
V.  Equitable  Trust  Co.,  100  Ey.  678,  38  S. 
W.  1065;  Sanger  v.  Nightingale,  122  U.  S. 
176,  7  Sup.  Ct  1109,  30  I*  Ed.  1106.  "A  sub- 
sequent Incumbrancer  has  no  claim  upon  the 
surplus  moneys  arising  from  a  sale  under 
a  statute  foreclosure  of  which  he  has  no  no- 
tice; his  lien  not  being  affected  by  the  pro- 
ceedings. The  land,  therefore,  wlU  not  be 
discharged  from  the  Hen  of  his  incumbrance 
and  transferred  to  such  surplus  moneys." 
WInslow  V.  McCall  and  Oariey,  32  Barb.  (N. 
T.)  241. 

Whether  the  surplus  be  the  whole  sum  bid 
for  the  prc^rty,  less  the  amount  of  the  mort- 
gage with  the  costs  and  expenses,  depends 
upon  the  terms  of  sale.  If  the  title  put  up 
and  sold  be  the  entire  estate,  without  de- 
ducting prior  lucumbrancee,  the  proceeds  are 
primarily  applicable  to  the  payment  of  such 
prior  incumbrances  so  far  as  needed  for  that 
purpose.  But  if  only  the  mwtga^  title  be 
wtAO,  or  If  tbat  title  be  acdd  expressly  sub- 
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ject  to  prior  incombrances,  the  parcbaser 
most  account  to  the  mortgagor  for  the  sar- 
plns  of  the  purchase  money,  deducting  only 
the  amount  of  the  mortgage  with  coats  and 
expenses.  Morton  t.  Hall,  118  Mass.  511 ; 
Alden  T.  Wllkins,  117  Maaa.  216;  O'ConneU 
T.  Kelly.  114  Haas.  97. 

In  the  caae  at  bar  the  records  of  the  ro- 
ister of  deeds  dtodoeed  that  there  were  two 
mortgages  on  tiie  land  at  tbe  time  the  anit 
to  foreclose  the  flret  one  was  commenced, 
and  It  must  be  preamned  lliat  all  penona  In- 
terested had  notice  of  the  condltkm  of  the 
title,  and  that  all  proceedings  were  bad  snb- 
Ject  to  the  right  at  tbe  Junior  mOTtgagee  to 
redeem.  The  as^raiaera,  whoae  duty  it  was 
to  appraise  the  land  before  the  sale,  most 
have  made  their  i^vniBement  wi&  notice  of 
the  existing  right  to  redeem,  and  preamnably 
fixed  tlie  valve  thereof  ^t  its  value  subject  to 
such  right  of  redemption,  and  of  course,  the 
bidders  at  tbe  sale  must  be  charged  with  like 
notice  and  moat  be  presumed  to  have  bid 
such  sum  aa  tbe  land  was  worth  subject  to 
tbe  right  to  redeem.  Tbe  role  is  stated  in 
BeUevUle  Savings  Bank  v.  Bela  ft  aL,  188 
111.  242,  26  N.  B.  646,  aa  follows:  "Whoi  one 
who  is  absolutely  entitled  In  bla  own  rl^t  to 
a  i^arge  or  incumbrance  npoa  land  becnnes 
tbe  owaer  In  fee  oi  the  same  land,  with  no 
intervening  Interest  or  lien,  the  charge  will 
at  law  merge  in  the  ownersblp  and  cease  to 
exist  *  *  ,  *  The  premises,  In  such  case, 
become  tbe  primary  fund  for  tbe  payment  of 
the  mortgage,  and  wboerer  acquires  that 
fund  and  the  mortgage  also  must  be  regarded 
as  having  applied  the  fund  to  tbe  payment  of 
tbe  mortgage.  *  *  *  The  indebtedneaa  will 
be  presumed  to  have  been  dlscbarged  so  soon 
as  tbe  holder  of  It  becomes  invested  with  the 
title  to  the  laud  upon  which  It  Is  charged,, 
*ou  the  principle  that  a  party  may  not  sn^ 
himself  at  law  or  In  equity,*  Tbe  purchaser 
Is  presumed  to  have  boi^ht  tbe  land  at  Its 
value,  less  tbe  amount  of  Indebtedness  se- 
cured thereon,  and  equity  will  not  permit 
bUn  to  hold  tbe  laud  and  still  collect  tbe  debt 
from  the  mortgagor." 

The  case  of  McKeman  v.  NefF  et  al.,  43 
Ind.  SOS,  was  In  principle  similar  to  tbe  case 
at  bar.  In  that  case  A.  mortgaged  certain 
real,  estate  to  B.  Afterwards  he  made  a  set:- 
ond  mortgage  on  tbe  same  real  estate  to  C, 
and  after  that  a  third  mortgage  to  D.  C 
assigned  his  note  and  mortgage  to  E.  B. 
foreclosed  bis  mortgage,  and  D.  was  a  party 
to  tbe  proceeding  and  filed  bis  cross-bill 
agalxut  tbe  mortgagor,  but  be  was  not  served 
with  process,  nor  did  he  appear  to  the  croaa- 
bUI.  Neither  C.  nor  E.  was  made  a  party, 
nor  had  they  notice  of  the  proceeding.  The 
decree  ordered  the  aiale  of  the  real  estate 
and  directed  tbe  proceeds  to  be  first  applied 
to  the  payment  of  B.'s  mortgage,  second  to 
tbe  payment  of  D.'b  mortgage,  and  the  over- 
pins,  if  any,  to  be  paid  to  the  mortgagor. 
The  real  estate  was  sold  on  the  decree,  and 


D.  became  the  purchaser.  B.*s  mortgage  was 
paid  out  of  the  proceeds,  and  the  rcsidne^ 
with  the  consent  of  the  mortgagor,  was  paid 
to  D.  After  the  sberlfTs  sale  the  mortgagor 
oonveyed  tbe  real  estate  by  warranty  deed  to 
D.,  and  D.  afterwards  sold  and  conveyed  to 
v.,  and  after  the  expiration  of  one  year  lie 
also  received  a  deed  from  the  sheriff.  A  at 
the  time  of  tbe  decree  waB  insolvent,  and  so 
continued  to  be,  and  tbe  real  estate  became 
so  depreciated  in  value  that  it  was  not  worth 
more  than  tbe  amomit  of  the  mtxtgage  ot  B. 
Hdd,  that  tbe  decree  of  foredoanre  and 
tbe  sale  of  the  real  estate  did  not  aftect  tbe 
rights  of  B.  Held,  also^  that  the  eaalty  at 
the  mortgagor  and  all  other  parties  to  the 
action  were  barred  by  the  decree  and  sale; 
bat  as'to  H,  tbe  proceedings  only  had  the 
effect  at  transferring  to  tlie  purchaser  the 
intwest  of  tbe  mortgagee  in  tSse  mortgage 
fbreclosed,  and  be  occupied  the  position  of  an 
assignee  Held,  also,  that  B.  could  foredose 
hiB  mortgage,  and  redeem  the  mortgaged 
pronlsee  ijij  paying  the  amount  of  B.*s  mort- 
gage, as  If  there  bad  been  no  foreclosure. 
Held,  alsok  that  B.,  having  lost  no  rii^ts 
the  toredoBore,  had  no  right  to  any  avails  of 
tbe  sale,  or  any  equity  that  antborlied  a 
marsbalbig  of  the  surplos  according  to  prior- 
Itiee.  Held,  also,  that  a  depreciation  In  tbe 
value  of  the  real  estate  since  the  sherUTa 
sale  could  not  affect  the  rights  of  the  parties. 
It  was  further  held  tliat.  If  a  junior  mort- 
gage has  been  duly  recorded,  a  purchaser  of 
the  mortgaged  premises  on  a  foreclosure  ren- 
dered on  a  senior  mortgage  will  be  presumed 
to  have  bid  and  purchased  with  reference  to 
the  Junior  mortgage,  and  with  knowledge  of 
tbe  right  of  tbe  holder  of  that  mortgage  to 
redeem.  And  a  middle  mortgagee,  who  was 
not  a  party  to  proceedings  of  foreclosure  on 
tbe  senior  mor^ge,  cannot  elect  to  affirm  a 
sale  made  to  tbe  Junior  mortgagee,  on  a  de- 
cree rendered  upon  tbe  senior  mortgage  In 
such  proceedings,  and  recover  of  tbe  junlw 
mortgagee  tbe  surplus  after  paying  the  senior 
mortgage. 

In  tbe  case  of  Qreensburg  Fuel  Oo.  et  aL  v. 
Irwin  Natural  Gas  Co.,  162  Fa.  78,  29  AtL 
274,  certain  property  was  sold ;  it  was  agreed 
that  the  sale  did  not  affect  a  mortgage  of  a 
lai^  amount  held  by  the  Southwest  Natural 
Gas  Company;  at  tbe  sale  this  company  hold- 
ing the  Hen  purchased  the  property,  and 
thereafter  claimed  that  It  was  entitled  to 
share  pro  rata  with  the  other  creditors  in 
the  distribution  of  tbe  proceeds.  In  tbe  opin- 
ion, Mr.  Justice  McCoUum  says:  **Tiie  pra^ 
erty  levied  on  In  this  case  was  sold  sabject 
to  any  mortgage  or  mortgages  l^^ly  exist- 
ing tiiereon,  and  the  <mly  mortgage  iQKm  it 
was  held  by  the  Sonthweet  Company.  It  was 
so  sold  on  writs  erldoitiy  ouitTolled  by  tbe 
mortgi^  and  purdiaser  at  tbe  dwrUTs  sale. 
A  mcHivage,  tiie  lien  ut  wlilch  is  not  dlsdiarg- 
ed  by  a  sheriff's  sale,  cannot  share  In  tbe 
proceeds  of  the  sale.  In  audi  case  all  that 
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the  purchaeer  takes  by  Qie  Mle  Is  the  equity 
of  redemption,  and  bis  bid  is  for  auch  sum 
aa  he  is  willing  to  pay  fbr  the  property  abore 
the  amount  of  the  mortgage  debt  If  the  pnr^ 
chaser  Is  the  mortgagee,  his  mortgage  Is  in 
equity  satisfied;  his  claim  is  paid  In  the 
purchase  of  the  property  sold  subject  to  It" 

The  same  principle  was  Involved  In  the 
case  of  Trlmmler  v.  Vise,  17  S-  G.  499.  43  Am. 
Itep.  624,  where  Mr.  Chief  Justice  SUnpstm, 
who  delivered  the  opinion  of  the  court,  says: 
"The  purchase  of  the  equity  of  redemption 
nnltes  the  equltaUe  title  under  the  mortgage 
and  the  right  to  redeem  in  the  same  person; 
and,  where  there  Is  no  Intervening  claim, 
merger  la  the  result  and  the  mortgagee  be- 
comes the  owner  In  fee,  with  nothing  left  for 
the  mortgage  to  operate  upon.  •  ♦  •  In 
addition  to  this,  the  right  of  the  mortgagor 
to  redeem  being  the  only  interest  that  can 
be  sold  by  a  Judgm^t  Junior  to  the  mortgage, 
tike  purchaser  at  such  sale,  whether  he  be  the 
mortgagee  or  a  stranger.  Is  supposed  to  give 
the  amount  of  his  bid  for  that  interest  over 
and  above  the  mortgage  debt  leaving  the 
land,  when  purchased  by  a  stranger,  still 
subject  to  be  sold  for  the  mortgage  debt,  and. 
when  purchased  by  the  mortgagee,  to  be  ap- 
plied in  satisfaction  of  his  debt  whl(^  by 
operation  ot  law  Is  thereby  extinguished.  As 
we  hare  already  said,  this  Is  the  admitted 
doctrine  where  the  entire  property  has  been 
pnrchased  by  the  mortgagee." 

Farther  discussing  the  same  proposition, 
the  learned  Chief  Justice  continues:  "In  the 
case  <»r  Moss  v.  Bratton,  6  Blch.  Eq.  (S.  C) 
8,  the  court  held  that  Bratton,  who  bou^t  at 
aberUTs  sale  nnder  an  execution  Junior  to 
the  mortgage,  obtained  his  title  Incumbered 
with  the  lien;  and  though  he  did  not  become 
personally  liable  for  the  mortgage  debt  y^ 
the  land  in  his  hands  was  qieciflcally  bound. 
BO  far  as  it  might  suffice  for  the  payment  of 
the  debt  The  only  Interest  sold  was  the 
rl^it  of  the  mortgagor  to  redeem.  No  doubt 
BrattfHi  supposed  that  the  land  was  worth 
the  amount  he  bid  for  this  Interest  and  the 
mortgage  debt  besides.  If  It  turned  out  upon 
a  resale  for  foreclosure  that  he  was  mistak- 
en, this  was  an  error  of  Judgment  on  his  part 
and  bis  misfortune  to  wliich  all  men  are  lia- 
ble" 

The  reasoning  In  the  fwegoing  cases  Is  ap- 
plicable to  the  case  at  bar.  All  of  the  bidders 
at  ttie  foredosnre  sale — and  the  record  shows 
there  were  others  besides  the  plaintiff  in  er- 
ror— must  have  been  bidding  with  full  knowl- 
edge <rf  the  condition  of  the  tltie.  and  that 
they  would  take  the  land  offered  for  sale 
■object  to  tiie  r^ht  of  iflaintlff  In  error  to  re- 
deem, and  DO  doubt  governed  tiielr  Uds  ac- 
cordingly. At  least  this  is  the  preenroptiou 
that  f rcHu  the  recwd  before  ns  must  prevail 
The  plaintiff  In  error  bases  bis  right  to  the 
surplus  solely  upon  the  proposition  that  he 
Is  oititled  to  It  by  resam  of  his  Junior  mort- 
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gage.  This  position  we  believe  to  be  unten- 
able. His  plea  of  intervention  was  filed 
shortly  after  the  decree  was  r^dered  and 
before  the  sale,  but  summons  was  not  issued 
thereon  until  after  the  sale.  Under  such 
circumstances  the  mere  filing  of  the  petition, 
without  issuance  or  service  of  summons, 
would  not  constitute  notice  to  the  bidders  or 
any  one  Interested  in  the  land  that  the  plain- 
tiff In  error  had  abandoned  his  right  to  re- 
deem. The  land  would  proceed  to  sale  entire- 
ly unaffected  by  the  petition,  and  the  sale 
must  have  been  subject  to  the  right  of  re- 
danption  by  the  plaintiff  in  error.  Of  course, 
at  the  time  the  petiti<m  was  filed  there  was 
no  means  of  telling  whether  there  would  be 
a  surplus  or  not  and  so  at  that  time  plain- 
tiff in  error  really  liad  no  cause  of  action  in 
the  form  in  which  he  brought  it  The  relief 
he  seeks  Is  purely  equitable.  If  be  had  al- 
leged In  his  petiti<Hi  that  the  land  sold  for  Its 
full  value  notwithstanding  the  outstanding 
right  to  redeem,  or  su(^  other  facts  as  would 
appeal  to  the  conscience  of  a  court  of  equl^. 
he  would  possibly  be  «itltied  to  the  relief 
prayed  for.  Having  foiled  to  do  tbi^  and 
tiiere  appearing  to  be  no  equity  supporting 
his  right  to  a  lien  on  the  surplus,  the  Judg- 
ment of  the  court  below  must  be  affinued. 
All  the  Justices  concur. 


PRICE  V.  STATH. 

(Criminal  Court  of  Appeals  of  Oklahoma.  Nov. 
11,  1908.) 

1.  OanciifAi.  Law  (|  1043*)— Appkai/— Pbbs- 

■RTATIOIV  AND  ReSRVATION  OT  OBOUNDB  OF 

BxviBW— Objections  to  Bvidbncs— Sum- 

OIENOT. 

Objections  to  Uie  admissibility  of  evidence 
must  at  least  be  as  definite  as'  is  required  by 
Act  1005  (Laws  lOOS,  p.  S27,  e.  27.  art  7,  |  SS, 
or  Hmv  wUl  not  be  considered      oils  court 

[Dl  Note.— For  other  cases,  scie  Criminal 
Law,  Cent.  Dig.  {  2654;  Dec  Dig.  |  1043.*] 

2.  Gbdiinal  Law  ({  S63*>— Bvidbncb— "Rbs 
GESTjB"— Dbclabatioks. 

(a)  Declarations,  to  be  a  part  <tf  the  "res 
gestn,  need  not  be  pieclaely  coincident  in  point 
of  time  with  the  prfncipal  fact.  If  tbey  spring 
out  of  it  siied  light  upon  and  tend  to  explain 
it  are  voluntary  and  spontaneous,  and  are  made 
at  a  time  so  near  it  as  to  preclude  the  idea  of 
deliberation  and  fabrication,  then  they  ate  to  be 
regarded  as  contenqMraneous,  and  are  admissible 
as  evidence. 

(b)  See  facts  In  opinion  that  were  propsriy 
admitted  as  part  of  the  res  nsts. 

(c)  See  opinion  for  reasons  for  admitting  spon- 
taneous exclamations  as  a  part  of  the  res  gestie. 
and  BhowinfF  why  thej  shonld  not  be  treated  as 
hearsay  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  8M ;  Dec.  Dig.  f  863.* 

For  other  definitions,  see  Words  and  Phrsses, 
vol.  7,  pp.  S130-6136;  vol.  8,  p.  7787.] 

8.  CainNAL  Law  ({  1120*)  —  HoiuoiDi  (| 
190*)  —  Bbcobd— QnEsnoNs  Pbesbnted  fob 
Review  —  Evidekob  —  AoiassiBiLiTr  — 

(a)  When  an  objection  to  a  question  Is  sus- 
tained, and  it  is  desired  to  preserve  the  matter 
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for  review-  In  this  court,  the  facts  expected  to  be 
proven  by  the  witness.  In  answer  to  the  gaes- 
tlotx  ezcfnded,  shoald.  be  Incorporated  in  the 
record,  so  that  this  court  can  aeterftiiiie  as  to 
whether  material  and  legal  evidence  has  been 
'excluded. 

(b)  When  threats  are  relied  upon  as  part  of 
the  ground  for  reasonable  apprehension  of  dan- 
ger, it  is  proper  to  admit  any  evidence  whidi 
will  tend  to  show  the  true  character  of  the 
threats  so  made,  and  which  tenda  to  add  weight 
to  or  detract  from  them. 

[Dd.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  i  2932;  Dmv  Dig.  J  1120;* 
Homicide,  Oeol  Dig.  H  88e-41S;   Dee.  Dig. 

-4.  WnwESSM  (5  340*)  —  Obedibilitt  —  Bvi- 

DEROE  TO  AFFEOT^ADiasSIBILirr. 

It  Is  error  on  cross-examination,  for  the 
pnrpoBe  of  affecting  the  eredibilitf  of  a  witness, 
to  ask  as  to  whom  he  married,  for  the  purpose 
«f  showing  that  he  had  married  a  woman  with 
whom  be  had  committed  adultery. 

[Ed.  Note.— For  other  cases,  see  Witness^ 
<:!ent.  Dig.  |  1139;  Dec.  Dig.  |  849.*] 

-6.  HouioiDi  191,  194*)  — Btidbhcb— Ad- 
uissiBiuTT— Giving  Wxight  xo  Thbbatb— 
Motive  bt  Decedent. 

When  there  was  evidence  of  threats  to  kill 
the  defendant,  and  that  decreed  bad  fired  the 
-Rrst  shot  in  the  fatal  difficulty,  It  was  error  to 
refuse  to  allow  the  defendant  to  prove  that  the 
■deceased  was  under  indictment  for  arson  for 
burning  a  bam  of  the  defendant,  and  that  de- 
fendant was  a  witness  against  deceased  on  the 
charge  of  arson.  This  evidence  was  admissible, 
upon  the  ground  that  it  tended  to  show  motive 
on  the  part  of  deceased  to  kill  defendant,  and 
the  further  ground  that  it  gave  additional  weight 
to  the  threats  made,  as  ground  of  reasonable  ap- 
prehension of  danger,  on  the  part  of  defendant. 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Cent  Dig.  9}  399-414 ;  Dec.  Dig.  §f  191,  194.*] 

6.  Gbiuinai,  Law  (|  423*)— Btidenob— Dkc- 
0labati0n8  of  cok8piratob8  —  fubtheb- 
AHCE  or  ComcoN  Dbbiqn. 

Where  there  Is  the  least  decree  of  acting 
together  between  two  or  more  parties  In  the  per- 
petration of  an  unlawful  act,  the  threats  or 
•declarations  of  one,  In  furtherance  of  the  com- 
mon design,  are  admissible  against  all  of  his 
assodatas,  although  made  In  the  absence  of  the 
others. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent.  Dig.  S  900;  Dec.  Dig.  1  423.*] 

T.  Obiuxnai.  Law  (SI  364,  448*)— Btidbnob— 

Conclusion— Res  Geet^. 

(a)  See  opinion  for  statement  of  facts,  un- 
der whldt  the  defendant  should  have  been  per- 
mitted to  state  what  conclusion  he  arrived  at 
with  reference  to  the  acts  and  intentions  of 
the  deceased  and  those  acting  with  him. 

(b)  Statements  made  by  a  defendant,  which 
constitute  a  pare  of  the  res  gests,  are  just  as 
admisslUe  In  his  favor  as  res  gestiB  statements 
of  the  deceased  are  admlaidbie  against  a  de- 
fendant, 

[Kd.  Note.— For  other  cases,  see  Criminal 
Lew,  Cent.  Dig.  {§  810,  1037;  Dec  Dig.  §$ 
3(i4.  448.*] 

&  Gbhiinal  Law  (H  789,  800,  807*)-Tbial- 
IwmniuonoBB— Reabonabij  Doubt— Repb- 
TinoNB — ^Abouhentativb  iNsntuonoNS. 
(a)  It  Is  error  to  instruct  a  Jury  that  the 

words  "reasonable '  doubt"  "mean  a  doubt  for 

which  the  Jury  can  give  a  reason." 
(b)  It  is  error,  b;^  constant  repetlUons,  to  give 

to  even  a  correct  instruction  undue  prominence 

In  the  minds  of  the  jurors.    Such  instructions 


are,  in  effect,  a  charge  on-  tiie  credibility  of  the 
witnesses  and  the  weight  of  the  evidence. 

(c)  It  Is  error  to  Instract  a  jury  as  to 
law  in  an  argnmentattn  manner. 

[EkL  Note.— For  other  cases,  see  Ozlmlnal 

9.  HoifioiDE  ($  800*)— GsmiNAL  Law  822*) 

—  iNSTBUCTIONa  —  SeU-DeFENBS  —  COK- 

btbuciion  ab  a  WHOUt  —  Appeai, — Habic- 

less  Ebbob. 

(a)  It  is  error  to  Instruct  the  jury  that  "it 
must  be  apparent  from  the  evidence  that  the 
circumstances  and  surroundings  of  the  defend- 
ant, at  the  time  of  the  homidde.  were  such  aa 
to  cause  in  him  a  ressonable  belief,  founded 
upon  reasonable  evidence  ^t  he  was  In  danger 
of  death  or  great  bodily  harm  at  the  bands  of 
the  deceased,^'  before  his  right  of  self-defense 
would  arise.  The  jury  are  not  required  to  find 
him  innocent,  but  must  acquit,  uiueas  his  gidlt 
Is  proven  beyond  all  reasonable  doubt 

(b)  In  a  murder  case,  the  jury  should  be  af- 
finnatlTely,  clearly,  and  distinctively  Instmcted 
that  they  must  determine,  from  the  defendant's 
standpoint  the  question  of  his  guilt  or  Inno- 
cence, and  as  the  facts  and  circumstances  in 
evidence  reasonably  appeared  to  him  at  tiw  time 
of  the  h<HnlcIde. 

(c)  Instructions  to  juries  should  be  considered 
as  a  whole,  and  when  so  considered,  and  they 
harmonize  with  each  other,  and  present  the  law 
of  the  case  fully  and  fairly,  they  are  saffi- 
dent. 

(d)  Where  there  Is  a  correct  Instruction  upon 
a  material  question  in  a  case,  and  In  another 
portion  of  the  instructions  there  is  an  incorrect 
statement  of  the  law  upon  the  same  question,  it 
cannot  be  said  that  the  law  has  been  clearly  and 
fully  given  to  the  jury,  and  reversible  error  has 
been  committed. 

[Ed.  Note.— For  other  cases,  see  HomIdd& 
Cent  Dig.  I_617:  Dec.  Dig.  f  800:*  Crimlua 
Law,  Cent  Dig.  1 1900;  Dec.  Dig.  f  822.*] 

10.  HOUIOIDB     (I     800*)  —  iNSTSUOZlONfl  — 

Thbeatb. 

(a)  When  threats.  In  connection  with  rea- 
sonable appearances  of  danger,  are  relied  upon, 
the  court  should  clearly  and  affirmatively  In- 
struct the  jury  as  to  the  bearing  of  threats  upon 
reasonable  appearances  of  danger.  A  negaUve 
instruction  upon  this  matter  Is  Insufficlwt 

[Eld.  Note.— For  other  cases,  see  Homlcideb 
Cent  Dig.  f  616;  Dec  Dig.  (  SOO.*] 

Syllabus  by  the  Court) 

Appeal  from  Roger  Mills  Connty  Court. 

William  P.  Price  waa  convicted  of  man- 
slaughter In  tiie  second  degree  and  appeal- 
ed to  the  Supreme  Court  of  Oklahoma  Terri- 
tory, whence  the  case  was  transferred  under 
the  enabling  act  (Act  June  16,  1906,  c.  3335, 
34  Stat  267)  and  the  Constitution  of  Okla- 
homa (Const  Schedule,  g  27;  Bunn's  Ed. 
i  476)  to  the  Supreme  Court  of  that  state, 
and  from  that  court  to  the  Criminal  Court 
of  Appeals.   Reversed  and  remanded. 

On  the  6tb  day  of  M&y,  1904,  the  grand 
Jury  of  Roger  Mills  county  returned  an  In- 
dictment against  Wm.  P.  Price  (hereinafter 
called  defendant),  in  which  defendant  waa 
charged  with  the  murder  of  James  Tandell, 
on  the  18th  day  of  September,  1903.  On  tlM 
18th  day  of  September,  1906,  the  trial  begui, 
and  on  the  22d  of  September  the  Jury  re- 
turned a  verdict  of  guilty  of  manslau^ter 
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In  the  second  degree  (igalnst  the  defendant 
Motions  for  a  new  trial  and  In  arreet  of 
Judgment  were  filed,  and  overraled.  The 
coart.  on  the  Tcrdlct  of  the  Jnry,  Bentenced 
the  defendant  to  four  years'  confinement  In 
the  penitentiary  at  Lansing,  Kan.  The  de- 
fendant then  brought  this  case  by  appeal  to 
the  Snpreme  Court  of  Oklahoma  Territory. 
Upon  the  admission  of  Oklahoma  Into  the 
TTnlon,  under  the  provisions  of  the  enabling 
act  (Act  Jane  16.  1906,  c  3335,  34  Stat  267) 
and  the  Constltntlon  of  the  state  (Const 
Schedule,  S  27:  Bnnn's  Bd.  S  476)  this  case 
was  transferred  to  the  Supreme  Court  of  the 
state.  Upon  the  creation  of  the  Criminal 
Court  of  Appeals,  as  directed  by  law.  this 
case  was  transferred  by  the  Supreme  Court 
to  this  court 

S.  B.  Garrett,  A.  B.  Garrett,  J.  W.  John- 
son, D.  B.  Wtity,  and  John  B.  Harrison,  for 
ai^lant  W.  0.  Cromwell,  J.  H.  C^e.  and 
W.  G,  Beeni^  Asst  Atl?.  Oen^  for  the 
State. 

FURMAN.  P.  J.  (after  stating  the  facts  as 
above).  We  will  consider  the  assignment  of 
errors  In  the  order  In  which  the  matters  com- 
plained of  arise  daring  the  trial,  and  will 
state  only  bo  much  of  the  testimony  as  Is 
necessary  to  a  proper  nnderstandhig  of  the 
l^al  questions  involTed.  As  this  case  will 
be  remanded  for  a  new  trial,  we  do  not  deem 
It  necessary  to  state  the  evidence  In  fall. 

First  Defendant  complains  of  the  action 
of  the  trial  court  In  overruling  an  objection 
made  by  his  counsel  to  a  question  propounded 
by  the  prosecution,  in  its  direct  examination 
of  the  witness  A.  D.  Jones.  Tills  witness  had 
testified  at  some  length  to  the  facts  leadli^ 
up  to  the  fatal  difficulty.  It  appears,  among 
other  things,  that  the  witness  and  the  de- 
fendant had  gone  Into  a  saloon,  at  the  re- 
quest of  the  witness,  to  get  some  beer; 
that  a  man  named  Parks  and  James  Yan- 
dell,  the  deceased,  came  Into  the  saloon,  al- 
so, and  went  up  to  the  counter.  It  was  in 
evidence  that  bad  blood  existed  between 
these  parties  and  the  defendant,  and  that 
threats  had  been  made  by  Parks  and  deceas- 
ed against  defendant  Parks  stepped  up  to 
the  bar.  and  took  some  change  out  of  his 
pocket,  and  slammed  It  down  on  the  counter 
pretty  hard,  and  said:  "By  God,  give  us 
something  to  drink  I"  Defendant  was  stand- 
ing at  the  bar  with  witness.  In  the  language 
of  the  witness:  "Mr.  Price  [defendant] 
shrunk  back  and  away,  and  then  la  when  I 
noticed  Walter  Price  [a  son  of  defendant]. 
He  stepped  between  Mr.  Price  and  the  bar. 
He  told  his  father  he  was  there,  and  he 
would— what  he  meant  was  that  he  would 
attend  to  any  trouble  that  might  come  up, 
and  tor  him  to  keep  out  of  trouble.  *  *  • 
The  first  thing  I  knew  a  gun  went  off.  and 
Walter  Price  reeled  against  me.  and  said 
he  was  shot"  The  witness  was  then  asked 
this  qoeatlon :  "Walter's  remark  was  address- 
ed to  his  father,  wasn't  It?  A.  Tea,  sir.  Q, 


And  in  substance  was  telling  him  not  to  get 
into  any  trouble,  and  If  there  was  any  trouble 
coming  up.  he  (Walter)  was  there  to  attend 
to  it?  (By  Mr.  Garrett:  Objected  to.  By 
the  Court:  Overruled.  Elzceptlons.)  A. 
Yes,  sir."  This  la  an  exact  copy  of  the  rec- 
ord touching  this  matter.  Section  2  of  an 
act  relatlDg  to  practice  and  procedure  In  the 
district  courts  (Sess.  Laws  OkL  T.  190S,  p. 
827.  c.  27,  art  7)  Is  as  follows:  "Sec.  2.  That 
section  832.  article  16,  chapter  66  being  gen- 
eral section  64S0.  Wilson's  Revised  and  Anno* 
tated  Statutes  of  Oklahoma,  1903,  be  and  the 
same  la  hereby  amended  to  read  as  follows: 
'Section  332.  An  oral  examination  is  an  ex- 
amination m  the  presence  of  the  Jury  or 
tribunal  which  Is  to  decide  the  fact  or  act 
upon  it  The  testimony  being  heard  by  the 
Jury  or  tribunal  from  the  lips  of  the  witness. 
Where  any  party  desires  to  object  to  any 
question  put  to  a  witness,  either  before  a 
court  or  tribunal  or  up<m  the  taking  of  dep< 
osltlons  upon  notice,  the  ordinary  objections 
of  Incompetency,  Irrelevancy  or  Immateriali- 
ty, shall  be  deemed  to  cover  all  matters  or- 
dinarily embraced  within  such  objections  and 
It  shall  not  be  necessary  to  specify  further 
the  grounds  of  such  objections  or  to  state  the 
spedflc  reasons  wbeiehy  the  aaestion  becomes 
so  objectionably  but  the  eoort  or  cqn^oslng 
oonnsfd  may  Jnqnlre  of  the  objector  wberetn 
tbe  questUu  Is  so  obJectlaiaUe  uuS  tbe  ob- 
jector ihall  therenpoii  state  «peclflcBlly  his 
reasoDs  or  grounds,  tor  aocb  obJectiODS.' " 
Whatever  this  court  may  think  qpoa  this 
subject,  we  are  bound  1^  the  statute  above 
qooted.  It  will  be  seen  that  the  counsel  tm 
tbe  defendant  simply  said:  "Objected  to." 
nils  does  not  comply  witli  tlie  stetnte,  and 
thnefore  does  not  amount  to  any  objection. 
The  better,  and  the  safer  pnetice  Is  to  point 
out  tbe  ^Mclfle  otdectlott  relied  Qp<m.  But 
the  objection  nmst  at  least  go  as  far  as  the 
statute  provides ;  otherwlss  it  cannot  be  con- 
sidered by  this  court  We  are  not  willing  to 
relax  the  rules  relating  to  objections  to  evl- 
dence  any  further  than  the  statutes  reqnlre 
us  to  do.  So  we  will  not  consider  this  mat- 
ter, holding  that  no  legal  objection  was  made. 

Second.  Defendant  complains  of  the  action 
of  the  trial  court  In  admitting,  over  his  ob- 
jection, the  evidence  of  Charles  Boren.  The 
record  tondiing  this  matter  Is  as  follows: 
The  witness  testified  that  be  wos  In  the  store 
of  the  witness,  In  the  town  of  Sayer.  when 
the  shooting  occurred ;  that  within  a  minute 
or  three^uarters  of  a  minute  thereafter,  wit- 
ness went  Into  a  back  room  of  the  saloon, 
where  the  shooting  had  occurred,  and  found 
the  deceased.  Tbe  record  then  proceeds: 
"Q.  Did  he  know  you?  A.  Yes.  sir.  Q. 
What  was  his  position?  A.  He  was  loyii^ 
with  his  shoulders  against  the  north  end  of 
the  house,  and  his  hip  was  against  the  screen 
door.  He  was  laying  on  his  right  side.  Q. 
Was  the  screen  door  shut?  A.  Yes,  sir.  Q. 
Did  you  talk  to  him  any?  A.  Yes;  I  talked 
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to  lilm  some.  Q.  I  wish  that  70a  would  de- 
tail the  conrersation;  what  yon  said,  and 
what  he  said.  (Objected  to,  as  no  foundation 
was  laid  for  statement  In  the  nature  of  a 
declaration.  By  the  Court:  Overmled.  It  la  a 
part  erf  the  res  gest«e.  Half  minute.  Def  ^d- 
ant  ^cepta.)  A.  I  think  I  remarked,  'What 
Is  the  matter  with  you,  Hood?  [The  evidence 
showed  that  deceased  was  sometimes  called 
Hood.]  And  he  said,  *I  think  I  am  killed.*  and 
I  said,  *I  guess  not;  I  hope  not^ — and  he  said 
*I  wish  you  would  send  for  my  folks,'  and  I 
said,  'All  right,'  and  then  be  said  to  me, 
'Say,  Charley,  do  you  know  what  the  old  man 
shot  me  toeT  and  I  said,  'No;  I  don't  Was 
yon  having  any  trouble  with  him?'  And  he 
said,  'No.  but  the  other  boys  were.'  "  As  the 
evldraice  was  admitted  solely  upon  the  ground 
that  It  was  a  part  of  the  res  gestae.  It  Is  not 
necessary  to  discuss  the  law  of  dying  declara- 
tions. We  therefore  withhold  any  expression 
of  opinion  u[>OD  that  question.  The  defend- 
ant Insists'  that  the  evidence  was  not  res  ges- 
tae because  the  statement  of  the  deceased  was 
not  made  until  after  the  defendant  had  left 
the  place  of  the  difficulty,  and  after  the  de- 
ceased bad  had  a  conversation  with  Frank 
Brewer.  The  record  shows  that.  Immediate- 
ly after  the  shooting,  the  witness  Brewer 
went  into  the  room  where  the  deceased  was, 
and  the  conversation  was  held  as  follows: 
"Q.  Did  you  speak  to  Mr.  Tandell  when  you 
went  back  there?  A.  Yes,  sir.  Q.  What  If 
anything,  was  said  blm?  A.  I  asked  bim 
If  he  was  bad  hurt  I  don't  remember  what 
reply  be  made,  but  he  could  not  get  up,  and 
I  helped  him  over  bo  be  could  sit  np  ai^dnst 
the  wall,  and  I  noticed  that  blood  was  ron- 
ning  ovt  of  him,  and  I  saw  that  be  was  hurt" 
As  to  what  constitutes  res  geetse  Is  possibly 
the  most  complex  and  difficult  question  In 
criminal  law.'  As  Car  as  our  Investigation 
has  gone,  no  appellate  court  baa  attempted  to 
give  a  definition  of  res  gestae  which  was  in- 
tended to  cover  the  entire  question.  At  best 
courts  can  only  deal  with  It  In  the  light  of 
the  facts  of  each  particular  case  in  which  it 
arises.  The  result  ts  that  great  conflict  azlsts 
In  the  opinions  of  the  courts  as  to  what  evi- 
dence la  admissible  as  a  part  of  the  res  gee- 
tsB.  The  more  the  quesUon  la  investigated, 
the  more  apparent  it  becomes  that  it  is  im- 
poacdble  to  harmonise  and  reconcile  these  am- 
fllctlng  i^inlons  with  eadi  other.  Any  such 
attempt  would  be  certain  to  end  in  defOit 
and  in  despair.  Tbe  best  that  this  court  can 
do  Is  to  give  the  general  prindples,  which  we 
believe  to  be  founded  vpoa  Justice  and  sup- 
ported by  reason,  which  are  aK>llcable  to  the 
facts  of  the  individual  case  before  us.  Our 
concern  la  to  get  as  near  as  possible  at  the 
truth  and  foundation  prin<^leB  of  £be  mat- 
ter. It  is  our  duty  to  give  to  Oklahoma,  aa 
fkr  as  we  can,  a  Just  and  harmonious  system 
of  criminal  Jurisprudence^  which  will  aid  In 
tbe  administration  of  JusUce,  and  thereby  as- 
sist trial  courts  In  the  discovery  of  the  truth 
and  the  enforcement  of  law.   It  Is  our  pur- 


pose to  decide  all  legal  questions  In  the  light 
of  reason  and  the  moral  atmosphere  which 
surrounds  them.  It  will  not  be  denied  that 
where  an  act  Is  done  which  Is  material  to  be 
understood,  whatever  may  be  said  at  the 
time,  and  which  explains  the  purpose  with 
which  the  act  is  done,  Is  a  part  of  the  thing 
then  being  done.  Therefore  to  admit  such 
statements  In  evidence  Is  not  in  violation 
of  the  rule  forbidding  the  Introduction  of 
hearsay  evidence.  Such  statements  are  origi- 
nal evidence,  and  are  classed  as  verbal  acts. 
There  is  no  substantial  conflict  in  the  au- 
thorities upon  this  question. 

The  conSlet  begins  when  It  Is  attempted  to 
introduce  statements  which  are  not  Identical, 
Id  point  of  time,  with  the  act  which  they  are 
claimed  to  explain.  The  authorities  all  agree 
that  the  statan«it8,  to  be  admissible,  must 
be  contemporaneous  with  the  act  done,  and 
well  calculated  to  unfold  the  nature  and 
quality  of  the  main  fact  In  issue,  and  so  to 
harmonize  with  It  as  obviously  to  constitute 
one  transaction.  Tbe  rock  upon  which  the 
courts  divide  la  aa  to  the  meaning  of  the 
word  "contemporaneous."  Many  authorities 
limit  the  meaning  of  this  word  to  identity  of 
time  and  places  while  the  great  majority  go 
further  and  extend  It  to  statements  which 
grow  out  of,  and  are  directly  connected  with, 
the  act  although  they  proceed  or  follow  it 
Action,  without  thought  ia  ImbedUty  of 
mind,  and  cannot  therefore  be  eltbw  meritori- 
ous or  criminal.  It  Is  true  that  men  often 
act  upon  impulse,  but  this  Impulse  Is  the  re- 
sult of  previous  thoii^ht  which  has  caused  a 
mental  condition.  There  must  be  a  union  of 
both  action  and  intention  to  constitute  a  fel- 
ony. Any  amount  of  action  without  Intention 
Is  not  felonious,  and  any  amount  of  Inten- 
tion without  action  Is  also  not  felonious. 
Both  of  these  elements  are  Indispensable  In 
cases  of  felonies.  One  and  the  same  act  may 
be  either  criminal  or  praiseworthy,  according 
to  the  Intention  with  which  it  Is  don&  By 
way  of  illustration:  Suppose  that  at  mid- 
night A.,  with  an  Incendiary  purpra^  applies 
a  torch  to  the  house  of  B.,  In  a  d^,  and  de- 
stroys it  by  flre.  Be  is  a  criminal  of  the 
bhickest  hue.  Suppose  that  a  great  conflagra- 
tion la  raging  In  a  dty,  and  A.,  b^ug  in 
charge  of  the  flre  d^artment  of  the  dty,  at 
the  same  hour  applies  a  torch  to  the  house  of 
B.,  and  destroys  it  1^  flre  (which  la  oft«i 
done),  for  tbe  purpose  of  burning  ahead  of 
the  flre  and  thus  checking  the  force  ot  tbe 
conflagration ;  his  act  Is  legal,  and  free  from 
blame.  So,  in  the  trial  of  a  criminal  case, 
it  la  the  Intention  which  gives  cbaractor  to 
tbe  act  and  makn  It  either  Justiflable  cr  a 
violatten  of  tbe  law.  Now  we  cannot  look  in- 
to the  mlnda  and  hearts  of  men  and  see  what 
tbelr  Intentitma  are.  We  can  only  determine 
their  intentions  fay  €<mstdering  all  of  tbe 
facts  which  are  connected  with  the  matter  un- 
der Investigation,  whethra  they  precede,  oc- 
cur at  the  Identical  time,  or  follow  the  main 
fact  and  which  shed  light  upon  the  main  act 
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done.  These  focta  congtltnte  the  res  geatte. 
So  what  1b  Bald  by  the  participants  In  a  dlf- 
flcnlty  which  results  In  death,  with  reference 
to  the  actions  of  either  party,  if  contemporan- 
eooB  with  the  acts  done,  and  which  grow  out 
of  and  tbrow  light  upon  what  Is  done,  Is  ad- 
missible IB  evidmce  an  a  part  of  the  res  ges- 
te,  and  goes  to  the  Jury  tot  wlutt  It  Is  worth. 
The  court  simply  passes  upon  the  admlsalblU- 
ty  <tf  tlM  erldence.  Tt6  juiy  an  tbe  judges 
aa  to  tta  wdilit  and  eredUdlUy. 

We  approve  what  was  said  upon  this  sub- 
ject 1^  tiie  Snpieane  Court  of  California  In 
thB  Vomon  Case,  8S  Cat  SO,  96  Am.  Dec.  49, 
which  Is  as  follows:  **It  appears  ftom  tlie 
evidence,  as  presentod  In  the  record,  that  a 
wltnen,  Dainty*  resided  about  200  feet  from 
tlie  resldmce  of  tiie  prisoner.  That  deceased 
called  at  witness  house  on  Friday  evening, 
the  21st  of  December,  betwem  10  and  11 
c»*clock,  and  reanested  blm  to  go  with  deceas- 
ed to  Uie  bouse  of  prisoner  for  the  purpose  of 
amicably  arranging  a  recoit  difficulty  be- 
tween iwlsoner  and  deceased.  Dainty  told 
deceased  to  wait  till  be  put  on  hla  clothes, 
and  he  would  go  alon^  to  which  deceased 
replied  tbat  he  would  go  along  and  see  priB- 
oner  If  he  was  uPi  and  If  he  was  In  bed,  be 
would  call  him  up,  and  witness  could  come 
along.  Wltaess  dressed  himself  and  started, 
bad  passed  about  half  the  length  of  his 
pordt  when  be  heard  a  shot  continued  to 
advance  towards  prisoner's  bouse,  and  Im- 
mediate heard  three  more  shots  In  qul(^ 
succession,  and  when  be  got  about  halfway  to 
prisoner's  bouse  met  deceased  walking  fast 
from  tbe  direction  of  prisoner's  bouse.  That 
It  was  about  half  a  minute  and  not  exceed- 
ing three-quarters  of  a  minute  from  the  time 
witness  heard  the  first  shot  tni  be  met  de- 
ceased, who  Immediately  said  be  bad  been 
Shot  treacheroudy  by  defendant  That  he 
(deceased)  was  sitting  down  on  defendant's 
pon^  That  defendant  came  out  to  the  door 
and  spoke  to  blm,  and  said,  'Walt  till  I  go 
and  put  my  boots  on,'  and  Instead  of  going  to 
put  bis  boots  on,  he  came  out  with  a  gun  and 
sbot  him  when  be  was  sitting  on  the  porch- 
That  wben  he  (deceasetQ  got  up  to  go  away, 
defendant  followed  after  and  shot  blm  in  the 
back.  Tbe  objection  to  these  declarations' of 
deceased  being  given  In  evidence  Is  m^ied  vp- 
on  tiie  ground  tiiat  they  were  not  made  at 
the  very  time  of  the  shooting,  but  after  tbe 
shooting  bad  been  concluded.  That  these 
declarations  were  made  under  such  circum- 
stances, and  In  sucli  connection  with  the 
main  fact,  as  to  allow  tbem  to  be  given  In 
evidence  as  a  part  of  tbe  res  gestae  we  bave 
no  doubt,  and  no  error  was  committed  In  ad- 
mitting them  as  such.  Declarations,  to  be  a 
part  <rf  tbe  res  geetn,  are  not  required  to  be 
precUely  concurrent  In  point  of  time  with 
tta  principal  fact.  If  they  spring  out  ot  tbe 
principti  tnnsaction.  If  th^  toid  to  aplaln 
It,  are  voluntary  anis  spontaneous,  and  are 
made  at  a  time  so  near  It  as  to  preclude  tbe 
Idea  ot  deliberate  design,  then  they  are  to  be 


regarded  as  contemporaneous,  and  are  ad- 
missible. 1  Greenl.  IQt.  i  108;  Mltchum  t. 
State  of  Georgia,  11  Oa.  615 ;  Oommonwealtb 
V.  McPlke,  8  Cuab.  (Mass.)  181,  fiO  Am.  Dec. 
727. 

We  also  approve  Uie  language  used  by  tbe 
Supreme  Court  of  Alabama  In  Qandy  t. 
Humphries,  S5  Ala.  624,  whldi  Is  as  follows: 
**It  Is  extremely  difficult,  If  not  Impossible, 
to  settle  by  exact  definition  what  declarations 
are  to  be  oimsldered  as  forming  parts  of  tbe 
res  gestsB.  It  has  beu  sal^  In  general  terms, 
that  tbe  Idea  of  ttie  res  gestee  presupposes  a 
main  fact,  and  includes  only  such  circum- 
stances, facts,  and  declarations  as  grow  out 
of  tbe  principal  transaction,  are  cont«npo- 
raneous  with,  it,  and  serve  to  illustrate  its 
charactOT.  Lund  v.  Tyngsborough.  9  Cush. 
(Sfoss.)  86;  Carter  Bndh&nnon,  3  Oa.  517; 
1  Oreenl.  Bv.  1 108.  The  Imperfection  of  Oils 
definition  baa,  bowerer,  been  frequently  ad- 
mitted ;  and.  as  is  the  case  with  most  legal 
generalities,  many  difficulties  bave  bem  found 
In  its  application  to  tbe  various  cases  which 
bave  arlsoi  In  practice.  Wben  it  Is  said  that 
declarations,  to  be  admlsslUe  as  parts  of  tbe 
res  gestae,  must  be  contemporaneous  with  the 
principal  transaction*  it  Is  not  meant  that 
th^  shall  be  exactly  colnddent  to  point  of 
time  witb  tbe  main  fact  If  they  appear  to 
spring  out  of  tbe  transacUon — if  they  serve 
to  tiucldato  it  and  are  made  so  sbortty  after 
the  happening  of  tbe  main  fact  as  to  stand 
la  the  relation  of  wtpremedltated  result  to 
it,  tbe.  Idea  of  deliberate  design  In  making 
tbem  being  folrly  precluded  by  the  surround- 
ing circumstances — then  they  may  be  re- 
garded as  contemporaneous.  HItchum  v. 
Stete,  11  6a.  61S;  Commonwealth  v.  "Mc- 
Plke,  3  Guab.  (Mass.)  181,  30  Am.  Dec.  727; 
Handy  v.  Johnson,  6  Md.  490 ;  Hart  v.  Pow- 
ell. 18  Ga.  630;  Lund  v.  Tyngsborough.  9 
Cutfb.  (Mass.)  86;  Carter  v.  Bucbannon,  8  Ga. 
617;  Rawson  v.  Halgta,  2  Blng.  99;  Traun  v. 
Kelfter,  81  Ala.  187;  1  Oreenl.  Ev,  1 108,  and 
notes.  The  declaration  of  tbe  idalntlff,  tbe 
admission  of  which  was  one  of  tbe  matters 
excepted  to  on  the  trial,  answers  all  of  these 
conditions  and  we  think  there  was  no  wror 
In  permitting  It  to  go  to  the  jury." 

To  our  minds  tbe  best  dlscustion  of  res 
gestae  which  we  have  found  In  tbe  books  Is 
contained  in  Mltchum's  Case,  11  Go..  621.  Aa 
this  Is  a  question  of  great  Importance,  and 
difficulty,  and  as  It  may  arise  In  tbe  trial  of 
any  case,  we  will  copy  and  adopt  this  part 
of  the  opinion.  It  Is  m  follows: 

TThe  rejection  of  the  sayings  of  the  prison- 
er, as  pro%'en  by  Thomas  Gilbert,  we  think 
was  an  error,  and  upon  this  and  one  other 
ground  to  be  noticed  to  Its  wder,  we  are 
ccmstralned  to  award  a  new  trial.  A  well 
ascertained  rule  of  evidence  Is  that  a  party 
cannot  be  permitted  to  manufacture  evidence 
for  himself.  A  comequence  flowing  out  of 
this  rule  Is  that  the  sayings  of  a  party  In  bla 
own  behalf  cannot  be  proven.  There  are  ex- 
ceptl(mB  to  the  InadmlsslblUtsr^f  audi  mj- 
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JoBtlce  the  rule  may  be,  the  ezceptloiui  are 
Tlndteated  bj  both  reason  and  Justice.  It 
Is,  howerer,  right  to  goard  the  rule  with 
severe  vigilance,  and  to  admit  the  exceptions 
with  ffreat  caution.  Without  aoch  a  rule  It 
would  be  competent  for  erery  criminal  to 
provide  for  his  acquittal  with  a  very  moder- 
ate amount  of  forecast  and  self-possession, 
and  go  'unwhlpped  of  justice,'  whilst  at  the 
same  time,  without  the  exceptions.  In  some 
cases,  Innocence  would  meet  the  feI<m'B  fate. 
For  exanq>le  a  man  of  untarnished  life  and 
character  is  fonnd  on  the  highway  with  an 
instrument  of  death  In  his  band,  reeking  with 
blood,  but  freshly  drawn  from  the  heart  of 
<m«  who  Is  expiring  at  his  feet  With'  no 
witness  to  the  transaction,  such  a  man  Is 
convicted  by  the  circumstances,  and  would,  by 
the  <veratlon  ot  the  general  niles  of  the  law, 
die  as  a  murders.  In  the  moment  of  dls- 
corety,  however,  be  Is  heard  to  exclaim,  *I 
dew  him  In  defense  of  my  life*  The  admis- 
sion of  these  sayings  would  save  the  life  of 
an  Innocent  man,  whilst  their  exclusion  would 
consign  him  to  the  gallows.  The  case  sup- 
posed Is  an  extreme  one,  and  Is  given  for  il- 
lustration, and  not  for  the  purpose  of  testing 
the  correctness  of  the  rnllog  in  this  case.  In 
the  language  of  this  court,  in  Monroe  v. 
State:  'If  we  unconditionally  refuse  to  al- 
low a  defokdant  under  any  circumstances,  to 
have  his  conduct  interpreted  by  his  acts  and 
speech,  we  shall  frequently  deliver  over  the 
accused  a  helpless  and  hopeless  sufTerer  to 
the  penalty  of  the  law.'  6  Oa.  132.  When- 
ever the  sayings  constitute  a  part  of  the  res 
gestffi,  th^  are  within  the  exception,  and 
are  admissible.  We  consider  that  the  ex- 
cluded sayings  of  the  prisoner  In  this  case 
were  a  part  of  the  res  gestte.  What,  then,  is 
meant  by  res  geets?  I  cannot  more  satis- 
factorily answer  this  question  than  by  tran- 
scribing what  I  said  on  a  former  occasion. 
'The  Idea  of  the  res  gestse  presupposes  a  main 
fact  With  this  preliminary  remark,  I  an- 
swer that  the  res  gestse  mean  tlifi  clrcimi- 
stances,  facts,  and  declarations  which  grow 
out  of  the  main  fact  are  contemporaneous 
with  It  and  serve  to  illustrate  its  character. 
I  do  not  claim  that  this  definition  Is  perfect 
for  I  know  that  the  res  gestse  are  different 
In  different  cases.  No  definition  could  be 
found  BO  comprehensive  as  to  embrace  all 
cases.  Hence  It  is  left  to  the  sound  discre- 
tion of  the  courts  what  they  shall  submit  to 
tbe  Jury  along  with  the  main  fact  as  parts 
of  the  res  gestee.  But  perhaps  this  definition 
embraces  as  nearly  all  that  Is  meant  in  legal 
parlance  by  that  phrase  as  any  other  that 
can  be  drawn  from  the  books.  One  peculiar- 
ity of  the  main  fact  or  transaction  ought  to 
be  noted,  and  that  Is  that  It  Is  not  necessa- 
rily limited  as  to  time — It  may  be  a  length 
of  thne  in  the  action.  Tbe  time  of  course 
depends  upon  the  character  of  the  transac- 
tton.  It  is,  however,  well  settled  that  tbe 
of  tbe  putTi  OK  the  facti  or  clrcom- 


be  admitted  in  evidence,  are  not  admissible, 
unless  th^  grow  out  of  the  principal  trans- 
action. Illustrate  Its  character,  and  are  oour 
temporary  with  It'  Again  I  say:  'Declara- 
tlons  as  parts  of  the  res  gestse,  made  at  the 
time  of  the  transaction,  are  regarded  as  ver^ 
bal  acts.  Indicating  a  present  purpose  and  in- 
tention, and  are  therefore  admitted  In  proof 
like  any  other  material  facts.  An  indispens- 
able characteristic  of  declarations  is  that 
they  must  be  made  at  the  time  of  Qie  act 
don^  which  they  are  supposed  to  diaracter^ 
Ize ;  and,  further,  they  must  be  calculated  to 
unfold  the  nature  and  quality  of  the  facts 
thC7  are  Intended  to  explain,  and  so  to  har- 
monise with  them  as  obviously  to  constitute 
one  transaction.'  Carter  v.  Budiannou,  3  Ga. 
S17,  618.  As  applicable  to  this  case,  I  refer 
also  to  the  pr(^)06itlon  stated  by  Judge  Lump- 
kin. In  his  opinion  In  Monroe  v.  State.  It  is 
this:  'When  an  act  Is  done  to  whidi  It  Is 
necessary  to  ascribe  a  motive  it  Is  always 
considered  that  what  Is  said  at  the  time, 
from  which  the  motive  may  he  collected,  is  a 
part  of  the  res  gestae.'  Monroe  v.  State,  6 
Oa.  86.  In  determining  questions  about  Uie 
res  gestee,  it  Is  an  error  to  undertake  to  test 
them  by  a'deflnltlon  or  rule.  For  what  la  the 
res  gestae  of  a  given  transaction  must  depend 
upon  Its  own  peculiarities  of  character  and 
circumstances.  Courts  must  be  allowed  some 
latitude  in  this  matter.  Rawson  v.  Halgh.  2 
BIng.  101 ;  Bldley  v.  Cyde,  9  Blng.  840,  3S2 ; 
Poole  V.  Bridges,  4  Pick.  (Mass.)  878;  Allen  v. 
Duncan,  11  Pick.  (Mass.)  809. 

"Adjudicated  cases,  determined  by  able 
courts,  are  safe  guides;  and  when  not  to  be 
found,  like  that  which  Is  before  us,  we  are 
left  to  apply  to  It  the  principles  which  the 
rule  embraces.  Irrespective  of  the  rule  It- 
self. In  applying  these,  let  us  Inquire  what 
Is  required  to  bring  a  declaration  within  the 
exception  of  the  res  gestse.  They  must  grow 
out  of  the  main  fact  They  must  serve  to  il- 
lustrate it  and  they  must  be  made  contem- 
poraneously with  It  When  these  things  are 
true  of  declarations,  they  are  provable,  not 
as  the  testimony  of  the  declarant  but  as  par- 
taking of  the  nature  of  facts.  They  derive 
their  credibility,  not  from  his  veracity,  but 
from  their  relation  to  the  transaction  out  of 
which  they  spring.  Made  at  tbe  same  time 
with  the  main  fact  evoked  by  it  without 
premeditation,  and  for  that  reason  explana- 
tory of  the  mind  and  purpose  of  the  aetor  as 
It  Is  involved  iu  that  fact  they  are  ptCbttmed 
to  be  as  veritable,  as  reliable,  as  the  f.ict  it- 
self, and  would  derive  no  enhancement  of 
their  credibility  from  the  oath  of  the  declar- 
ant Such  I  take  to  be  the  philosophy  of  t'^'- 
res  gestee,  so  far  as  constlt 
tlons.  The  weight  whlt^, 
at  the  liquids  of  the  Ji 
closeness  and 
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It  Tlid  motlre  with  wbldi  an  act  Is  OoiM  it 
fregiiaitl7  the  point  of  Inquiry  to  which  the 
BttcBtirai  of  conrti  to  directed.  To  ascertain 
that,  omteDipwaneoas  dc<daratloi)8  are  ad- 
mlvtUe^  *wbm  a  peraon  (says  Prof.  Oreen- 
leaf)  doea  any  act  matralal  to  be  nndaratood, 
Ut  dedaratlaiB  made  at  the  time  of  tiie 
traosactton,  and  ezpreaalTe  of  Its  character, 
notlTe,  or  object,  are  regarded  as  Tei:]3al  acts, 
Indlatlni  »  present  pnrpoee  and  Intention, 
and  are  therefore  admitted  In  proof  like  any 
other  material  facta.'  Oreenleafa  Bv.  |  106. 
vnOi  these  princlplea  In  view,  we  come  to 
ttK  faamedlate  qneation  made  in  thla  record. 
The  transaction  or  main  fact  here  is  the  kill- 
ing—It  la  the  mind  or  motlTe  with  which  the 
prisoner  was  actuated  when  be  slew  the  de- 
ceased that  was  to  be  ascertained.  ^Hie 
great  Inquiry  in  this  case  (as  in  all  cases  of 
mnrdo')  was  whether  the  UlUng  was  with 
malice,  e^reas  or  Inqrtled.  Now  If  the  dec- 
lantions  of  the  prisoner  grew  out  of  the  kill- 
ing, and  was,  according  to  the  construction 
of  the  role  whiidk  I  shall*  glTe,  contempo- 
raueoos  with  1^  and  tend  to  dlq;in>Te  malice^ 
then  they  Illustrate  or  explain  tiie  fact  of  the 
kUUug,  and  are  admissibla  Adverting  to 
tbe  dedarattona,  it  seems  that  the  witnesa 
was  wltfahi  80  or  40  yards  of  the  bouse  when 
tbe  deceased  was  shot  Upon  hearing  the  re- 
port  ot  the  plsb^  witness  looked  towards  the 
house  and  saw  a  person  that  he  took  to  be 
the  prlson«r  ran  out,  wtio  ran  a  few  paces, 
and  turned  and  ran  again  into  the  hons^  and 
Immediately  ran  out  again,  and  ran  to  where 
wltneaa  was  atandlng.  He  ran  slow  and  awk- 
ward, which  induced  witnesa  to  suppose  tie 
was  rery  drunk.  When  he  came  to  witness, 
he  seemed  greatly  agitated  and  troubled,  and 
at  the  moment  of  his  coming  up  to  him,  he 
exclaimed  that  he  would  not  have  done  it 
ftir  tbe  world.*  Gilbert  further  testified  that 
1  minute  woold  probably  cover  the  tiad  trom 
the  firing  until  the  prisoner  uttered  the  ex- 
damatton;  2  certainly  would.'  For  a  full 
understanding  of  the  point  I  hare  detailed 
the  testimony  of  Gilbert  with  a  little  more 
mlnuteoeaa  than  It  is  found  in  the  reporter's 
Met  The  most  important  matter  to  be  con- 
ridered  to  the  time  that  elapsed  between  the 
UUIng  and  tbe  utterance  of  the  rejected  ex- 
damatl<m.  That  was  from  1  to  2  minutes. 
Trobably.'  says  Mr.  GUbert.  1— certainly  not 
more  than  2.'  TUe  the  biedluni  time  be- 
tween 1  and  2,  and  It  to  1%.  The  agitation 
of  die  prisoner  Is  to  be  noticed ;  also  tike  fact 
that  no  one  was  in  pursuit  of  him.  No  at- 
tonpt  had  been  made  at  the  time  that  be 
^ke  to  the  wltneas  to  arrest  him.  No  one 
msent  at  that  moment  had  ^ken  to  him. 
His  coming  to  where  the  witness  was  seems 
to  have  been  voluntary,  and  the  exclamation 
qmntaneous.  The  meaning  of  the  exclama- 
tion to  also  important.  The  natural  inter- 
pretation of  it  aeema  to  n»e  to  be  the  expres- 
rioo  of  prof  otmd  regret  or  remorse ;  such  as 
a  man  would  feel  after  unintentionally  klll- 
bV  a  fellow  creatnre.   Upon  the  hypothesis 


that  the  killing  was  not  a  deliberate  murder, 
but  the  result  of  a  reckless,  dnmken  bravado 
use  of  a  hair-trigger,  self-cocking  rvfoibrer 
(and  the  defense  seems  to  have  beoi  put 
dilefly  on  this  ground),  this  Interpretation  Is 
a  fair  and  natural  interpretation.  It  to  true 
that  BQch  an  exdamatlon,  made  after  the 
fact;  might  be  the  deliberate  and  atndied  fab- 
rication of  guilt,  made  with  a  view  to  an 
acquittal.  I  must  believe,  howevor,  that  the 
drcnmstaneaa  do  not  warrant  this  construc- 
tion, and  that  the  forma  Interpretation  Is 
most  reasonable.  The  short  period  of  tlma 
that  had  intervened  and  the  agitated  manner 
of  tbe  iwlsoner  forbid  tbe  Idea  of  ddlberate 
deidgn.  He  can  scarcely  be  supposed,  within 
90  seconds  firom  the  fall  of  Us  victim,  to 
have  d^iberated  with  himself  upcm  the  ex- 
pediency of  such  a  declaration.  He  cannot 
be  necessarily  believed  to  have  In  fact  so 
ddlberated,  because  his  running  out  of  the 
boose  Immedtotely  after  the  firing,  and  then 
back  again,  and  tlien  out  again,  and  hto  dis- 
tressed and  agitated  appearance  when  he 
reached  the  witness  eochlUt  a  state  ot  mind 
Incompatible  with  such  a  beliet  Nor  do  I 
believe  that  such  an  excOamation  would  read- 
ily or  naturally  escape  from  a  man  who  had 
but  Just  satisfied  the  demands  of  a  murder^ 
ous  mallc&  Such  a  man,  at  audi  a  mmnent, 
would  moat  naturally,  in  hto  heart,  ocult  in 
the  very  flendlshness  of  the  act  Remorse 
would  not,  in  the  very  moment  of  gratified 
vlndictivraess,  be  the  feelli^  of  such  a  one. 
and,  not  feeling,  he  would  not  be  likely  to 
express  It  Such  b^ng  the  moat  probable 
meaning  of  the  dedaration,  does  It  not  spring 
out  of  the  actT  It  seems  to  me  that  It  to  ite 
legitimate  fruit  and  bears  as  necessary  a  re- 
lation to  It  as  an  immediate  effect  bears  to  a 
cause.  Not  only  so,  but  It  serves  to  Illus- 
trate It  It  sheds  light  upcm  the  question  of 
malice— upon  the  motive,  or  which  to  the 
same  thing,  tiie  want  of  motive,  under  which 
the  prisoner  acted;  that  to  to  say*  it  saves 
to  explain  tbe  killing*  by  showing  that  It  waa 
not  hto  intention  to  kill,  and  thus  rebnto  the 
implication  of  malice.  To  what  extent  It  will 
go,  If  to  any,  when  considered  In  connection 
with  all  the  testimony  In  the  cas^  to  foe  the 
Jury  to  determine.  Uy  purpose  In  all  that  I 
have  said  to  to  bring  these  declarations  with- 
in the  rule  of  the  res  gestae.  I  mean  to  ex- 
press no  opinion  as  to  the  guilt  or  innocence 
of  the  prisoner. 

'The  requirement  ot  the  rule  farther  to 
that  the  declarations  be  contemporaneous 
with  the  transaction.  Now,  where  the  books 
say— when  this  court  has  said— that  the  dec- 
larations must  be  contemporaneous  with  the 
act  or  when  they  or  thto  court  say  that  the 
declarations  must  be  made  at  the  time  of 
the  act  It  to  not  to  be  understood  that  we  or 
the  books  assert  tliat  declarations  are  never 
to  be  admitted  unless  their  utterance  to  ex- 
actly coincident  in  point  of  time  with  the 
act  Declarations,  In  the  legal  sense  of  the 
word,  may  be  contemporaneons  with  the  act 
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■when  they  precede  or  follow  tbe  act;  end 
when  they  are  to  be  admitted  and  when  re- 
jected. If  not  coincident  with  the  act  Is  a 
question  for  jndldal  discretion,  of  embarrass- 
ing nicety — one  which  must  depend  upon  the 
application  of  the  principle  upon  which  the 
rule  ia  founded,  and  which  I  have  endeavored 
to  state,  to  the  circumstances  of  each  case. 
If  the  declarations  appear  to  spring  out -of 
the  transaction,  tf  th^  elucidate  It,  if  they 
ate  voluntary  and  spontaneous,  and  If  they 
are  made  at  time  so  near  to  It  as  reasonably 
to  preclude  the  Idea  of  deliberate  design,  then 
are  they  to  be  regarded  as  contemporaneous? 
Amplification  cannot  make  the  view  which  I 
have  of  this  point  plaino:,  and  I  shall  there- 
fore leave  it  here,  referring  to  a  few  authori- 
ties to  sustain  the  position  that,  to  be  con- 
temporaneous, declaratlfflia  are  not  always  re- 
quired to  be  exactly  concurrent  with  the  act 
In  BawBon  et  al.  v.  Halgh  et  al.,  Park, 
says:  *It  Is  Impossible  to  tie  down  to  time 
the  role  as  to  the  declarations.  We  must 
Judge  from  all  the  circumstances  of  the  case. 
We  need  not  go  the  leivtli  of  saying  that  a 
dedaratlon  made  a  month  after  the  fact 
would  itself  be  admissible.  But  if,  as  In  the 
present  cas9,  there  are  connecting  circumstan- 
ces. It  may,  even  at  that  time,-  form  a  part  of 
the  whole  res  gestae.'  2  Blng.  99.  also, 
Tonipklns  v.  Saltmarsb,  14  Serg.  &  R.  (Pa.) 
275;  Poole  v.  Bridges,  4  Pick.  (Mass.)  378  ;  21 
Howell's  St  Tr.  042;  1  Starke  R.  353 ;  Thorn- 
dike  T.  City  of  Boston,  1  Mete.  (Mass.)  247 ; 
9  BlDg.  B.  Stf ;  n^old'B  Case,  1  Ga.  230; 
Monroe  t.  State,  6  Ga.  86.  In  this  case  the 
intervening  time  being  only  one  minute  and 
a  half,  and  all  the  (drcumstances  precluding 
the  Idea  of  ddiberatlon,  we  are  sa<tisfled  that 
proof  of  the  decdaratlons  ought  to  have  been 
admitted." 

We  might  dte  other  cases  almost  without 
limit  to  the  same  Bttect,  but  the  reasoning 
In  tbe  eases  above  quoted  ttom  Is  so  clear 
and  Just  that  we  do  not  deem  it  necessary  to 
do  80.  We  vrlll  only  cite  Wliartcm  <m  Crlml> 
nal  XMdenc^  i  286.  He  there  says  that  state- 
meita  of  tiie  deceased  at  the  time  ttf  the  kilt 
ing,  or  80  80<m  before  or  afterwards  as  to 
predude  the  hypothesis  of  concoction  or  pre- 
meditation, charging  the  defendant  with  tbe 
act,  are  admissible  as  i»art  of  the  roi  gestn. 

There  Is  another  view  supporting  the  adr 
mission  of  this  dass  of  evldmce,  which  pn- 
sents  itself  to  our  minds  with  t^mt  forces 
and  ttiat  is  that  tbe  same  rules  of  law  which 
admit  dying  dedaratlons  are  applicable  to 
spontaneous  declarations.  Both  dasses  of 
evidmce  rest  upon  tbe  same  grounds,  vis., 
necesslir  and  sincerity.  The  rule  of  neces- 
sl^  is  purely  arbitrary.  It  Is  recognised 
si^ly  iip<m  the  ground  that,  If  dying  dedara- 
tlons were  ezclnded,  cases  would  often  arise 
where  it  would  be  Impossible  to  convict  per- 
sons guilty  of  murder.  But  before  dying  dec- 
laratlona  are  admissible,  the  necessity  of  the 
case  must  be  safeguarded  by  some  guaranty 
ct  the  slncolty  of  tbe  witness.  This  is  found 
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In  the  presumption  that,  where  a  poaon  has 
glrea  up  all  hope  of  recovery,  and  realizes 
that  he  is  soon  to  stand  in  the  presence  of  his 
Maker  and  Judge,  all  worldly  motives  will 
be  lost,  and  that  the  awful  conditions  which 
surround  the  party  are  at  least  equal  to  the 
sanctity  and  binding  force  of  an  oath  or  af- 
firmation administered  In  a  court  of  Justice. 
These  same  rules  apply  with  equal  force  to 
spontaneous  declarations.  In  tact  the  safe- 
guard of  dnc»lty  is  greater  in  cases  oS  spon- 
taneous dedaratlons  than  In  cases  of  dylos 
declaratlMiB.  Experloice  teaches  us  that 
mea  do  not  always  speak  the  truth  in  the 
presence  of  certain  death.  There  may  be, 
and  often  Is,  premeditation  in  connection 
with  a  dying  declaration.  This  tipau  tbe 
way  to  fabrication.  Such  things  are  modi 
more  difficult,  if  not  Impossible^  as  to  ctm- 
temporaneous  spontaneous  declarations.  Here 
tbere  Is  no  time  for  deliberation  and  fabrl- 
cation,  and  experience  shows  that,  where  one 
speaks  Impnlslvdy,  under  sncb  conditions, 
there  Is  almost  *a  certainty  that  the  truth 
wUl  be  told.  It  is  the  facts  talking  through 
the  witness. 

We  do  not  desire  to  be  understood  aa  ex- 
pressing  any  opinion  as  to  the  guilt  or  Inno- 
cence of  tbe  defendant  That  Is  a  question 
with  which,  at  this  time,  we  have  nothing  to 
do.  We  are  slmi^y*  discussing  the  question 
of  the  admissibility  of  the  evidence.  Its 
weight  and  credibility,  ui>on  another  trial, 
will  be  for  the  jury,  without  reference  to  any- 
thing that  may  be  said  In  this  opinion.  In 
this  case  the  deceased  was  still  suffering 
from  the  excitement  of  the  difficulty  and  the 
shock  of  the  wound.  It  Is  highly  improbable 
that  bis  mind  was  in  a  condition  to  deliber- 
ate and  manufacture  a  statement  His  state- 
ments were  spontaneous  dedaratlons,  depend- 
ing tor  credence,  not  upon  the  veradty  of  the 
deceased,  but  upon  their  close  connection  with 
the  Immediate  facts  of  the  killing  and  the 
drcumstances  which  negative  the  idea  of  pre- 
meditation or  fabrication.  While  his  words 
were  "after  talk,"  it  cannot  be  said  that  they 
ekpressed  "after  thought"  The  connection 
between  what  he  said  and  the  main  fact  had 
never  been  brokra.  His  statements  were 
therefore  contemporaneous  with  the  acto  of 
the  killing,  although  not  identical  In  time  and 
in  place.  The  fact  that  the  witness  Boren 
had,  a  few  seconds  before,  sptAen  to  deceas- 
ed, and  had  placed  talm  In  m  more  comfort- 
able position,  does  not  Indicate  that  the  lire  • 
wire  which  connected  tbe  mind  of  deceased 
with  the  shooting  had  been  Inrokoi  <x  in  any 
manner  been  interftted  with.  None  of  tbe 
authorities  hold,  so  &r  as  we  have  fbund, 
that  the  defadant  must  have  heard  the  ez- 
damations  made  in  tader  to  coistltate  than 
a  part  of  the  res  gestn.  nierefore  It  was 
bnmaterlal  that  the  defendant  had  left  th* 
place  of  the  difficulty  before  the  exclamations 
were  made.  We  are  therefore  of  the  (^nion 
that  tbe  court  did  not  err  in  admitting  the 
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evidence  eomplalned  of  as  a  part  of  the  rea 
gestae. 

Third.  Defendant  complains  of  the  action 
of  the  trial  court  In  sostalnlog  objections  to 
questions  propounded  to  bis  witnesses,  but 
the  record  does  not  show,  except  Inferentlal- 
I7,  the  facts  which  defendant  expected  to 
prore  by  the  witnesses,  if  th^  had  been  per^ 
mltted  to  answer  the  questions  to  which  ob- 
jections were  sustained.  In  the  absence  of 
such  a  showing  In  the  record  this  court  can- 
not review  the  rulings  of  the  trial  court  or 
hold  that  material  error  was  committed  in 
the  rejection  of  competent  testimony.  In  or- 
der to  avoid  mistakes,  the  Jury  should  have 
been  withdrawn,  and  the  court  should  have 
heard  the  testimony.  Then  the  record  should 
have  shown  what  the  rejected  evidence  was. 
This  court  would  then  have  been  in  a  posi- 
tion to  pass  Intelligently  upon  the  question. 
Ab  this  record  stands,  we  cannot  say  that  the 
court  committed  material  oror  in  the  ruling 
complained  of.  Bnt  as  this  case  will  be  re- 
manded for  a  new  trial,  upon  other  questions, 
we  will  suggest  that,  if  It  la  offered  to  be 
shown,  upon  a  second  trial,  that  the  deceased, 
or  those  acting  with  him,  had  made  threats 
against  the  defendant,  and  that  these  threats 
had  been  communicated  to  defendant,  and 
bad  been  partially  executed  by  the  deceased, 
or  those  acting  with  him,  such  facts  should 
be  admitted  in  evidence,  as  the  partial  exe- 
cntion  of  threats,  according  to  their  terms, 
gives  Increased  weight  to  the  parts  remain- 
ing unexecuted,  and  would  tend  to  Intensify 
the  apprehCTslons  of  defmdant  on  account 
of  such  threats,  and  the  more  readily  to  cause 
him  to  believe  that  at  the  time  of  the  homi- 
cide it  was  the  purpose  of  the  deceased,  or 
those  acting  with  him,  to  carry  out  the  rest 
of  the  threats,  and  take  his  life.  We  make 
this  suggestion  because  we  learn  from  the 
brief  of  counsel  for  defendant  that  this  Is  the 
character  of  evidence  which  th^  desired  to 
get  before  the  jury  in  reply  to  the  questions 
to  which  objections  were  sustained.  If  this 
had  aroeared  in  the  record,  we  would  have 
held  that  it  waa  error  to  reject  the  testlmcmy 
offered. 

When  tiireats  are  relied  upon,  it  Is  permls* 
slble  for  the  state  to  Introduce  any  evidence 
In  its  power  to  show  that  they  were  of  such 
character,  or  came  from  bu<A  a  source,  as  not 
to  be  the  basis  of  a  well-grounded  appreh^ 
slon  of  danger  in  the  mind  of  the  defendant 
mm  In  Sims  t.  State,  88  Tex.  Or.  R.  6^  44 
8.  W.  624,  it  is  said:  rrfae  first  biU  of  ex- 
ceptlone  raises  the  question  as  to  the  admls- 
sibilitT  of  Uw  diaracter  of  deceased  as  being 
a  peaoeaUe  uid  InoffenalTe  man.  It  Is  shown 
by  flw  UU  that  said  testimony  was  admitted 
after  defendant  had  Introduced  evidence  of 
threats  made  by  the  deceased  against  him. 
We  think  the  actl<»  of  the  court  In  this  re- 
spect was  iiroper.**  Upon  the  other  hand,  it 
la  equals  true  that  In  audi  cases  the  defend- 
ant has  the  right  to  lay  before  the  jury  any 
fact  fn>  facts  which  woold  tend  to  add  weight 
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to  the  threats  so  made,  and  thus  intensify  his 
apprehensions  therefor.  In  Bussell's  Case,  11 
Tex.  App.  291,  Judge  Hurt  said:  "Bearing 
upon  the  question  as  to  whether  the  grounds 
for  fearing  death  or  serious  bodily  harm  were 
reasonable,  def^dant  had  the  right  to  lay 
before  the  Jury  alt  drcumstances  which  go  to 
show  the  character  of  the  threats,  the  Inten- 
tion with  which  they  were  made,  and  the 
grounds  of  fear  on  which  the  defendant  act 
ed." 

Fourth.  Defendant  c(HnpIaIn8  of  the  action 
of  the  trial  court  In  permitting  counsel  for 
the  prosecution,  on  cross-examination,  to  ask 
a  witness  of  defendant  whom  he  had  mar- 
ried, for  the  purpose  of  showing  that  the 
witness  had  married  a  woman  with  whom  he 
had  committed  adultery.  This  evidence  was 
admitted  by  the  trial  court  upon  the  ground 
that  It  tended  to  affect  the  credibility  of  the 
witness.  It  Is  the  opinion  of  this  court  that 
error  was  committed  In  overruling  defend- 
ant's  objections  to  this  evidence.  This  ques- 
tion came  before  the  Supreme  Court  of 
Oklahoma  Territory  In  the  case  of  Flohr  v. 
Territory,  14  Okl.  499,  78  Fac.  572,  and  In 
rendering  the  unanimous  opinion  of  the 
court,  Judge  Gillette  said:  "Upon  the  cross- 
examination  of  Mrs.  Luella  Richards,  for  the 
purpose  of  aflectliv  her  credibility  a  ques-. 
tlon  was  propounded  to  her  with  reference 
to  her  marriage  to  Dr.  Klchards ;  and  what 
the  complaining  wltnen,  C.  H.  Richards,  was 
on  the  stand,  like  questions  were  propound- 
ed to  him  on  cross-examination,  which,  If 
answered  sfiSrmatlvely,  would  show  that  Mr. 
and  Mrs.  Richards,  up  to  a  date  named,  had 
lived  in  adulterous  relatlrai  to  each  other, 
and  that  during  that  time  Dr.  Richards  was 
not  divorced  from  a  former  wife,  who  re- 
sided in  the  state  of  Illinois.  It  was  also 
sought  to  discredit  Dr.  Ridiards*  testimony 
by  showing  upon  cross-examination  that  in 
the  practice  of  his  profession  he  bad  been 
gnllty  of  producing  an  abortion  in  two  cer* 
teln  instances.  All  of  this  testimony  was  by 
the  court  excluded,  and  the  exclusion  of  It 
Is  cwnplalned  of  in  this  case.  The  defMid- 
ante  teaUfled  to  certain  understaniUngs  and 
agreements  had  with  Dr.  BidiardB  and  his 
wife,  and  with  reference  thereto  there  was 
a  material  conflict  In  the  testlmtmy.  This 
cross-examination  touching  character  was 
here  tendered  ftnr  the  purpose  of  affecting 
the  credibility  of  the  witnesses.  Hie  ques- 
tions prppounded  did  not  tend  to  qaestlon 
their  reputation  for  truthfulness.  They  went 
to  tiie  general  moral  character,  and  tended 
to  hold  them  up  to  imbllc  ctrntempt  ridicule^ 
and  disgrace,  while  at  the  same  time  thcdr 
general  diaracter  for  truthfulness  nu^  have 
been  unim peached,  and  the  territory  was  aof 
titled  to  their  teBtlmouy  before  the  Jury, 
unlnfiuaiced  by  matters  Irrelevant  to  the 
cause,  and  which  do  not  seem  to  have  been 
made  the  ant^ect  of  legal  investigation  by 
indictment  or  otherwise,  and  as  the  ques- 
tions propounded  were  entirely  disconnected 
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with  the  Bnbject  nnder  inreatlgatlon,  and  did 
not  tend  to  Impeadi  tbelr  reputation  or  char- 
acter as  truthful  pereoDB,  we  think  the  court 
committed  no  naaterlal  error  In  excluding 
this  evidence." 

Fifth.  The  defendant  complains  tiiat  the 
action  of  the  trial  court  In  refusing  to  per- 
mit defendant  to  prove  that  the  deceased 
and  Jim  Parks  were  under  Indictment  at  the 
time  of  the  homicide,  charged  with  arson,  for 
burning  the  bam  of  d^endant.  It  appears 
that  the  defendant  was  a  witness  against 
the  parties  for  this  alleged  offense.  There 
was  error  in  the  rejection  of  this  evidence. 
The  fact  that  these  parties  were  indicted  for 
burning  the  bam  of  defendant  would  not 
even  tend  to  prove  that  they,  or  either  of 
them,  did  bum  the  bam  in  question,  but  it 
would  tend  to  prove  that  these  parties  had  a 
motive  for  getting  defendant  out  of  the  way, 
so  that  he  could  not  testify  against  them; 
and  whether  the  charge  of  arson  was  true  or 
false,  the  pendency  of  the  Indictment  would 
tend  to  Increase  the  apprehensions  of  defend- 
ant on  account  of  the  threats,  claimed  to 
have  been  communicated  to  him  as  having 
been  made  by  deceased  end  Parks  before  and 
after  the  date  of  the  alleged  burning  of  his 
bam.  The  rejected  testimony  should  have 
been  admitted  upon  these  two  grounds.  It 
will  not  be  disputed  that  any  circumstance 
which  would  tend  to  prove  a  motive,  on  the 
part  of  the  defendant,  to  kill  deceased  would 
have  been  admissible  in  evidence  against 
him.  In  this  case,  when  the  plea  of  aelf~de- 
fense  was  interposed,  and  there  was  testimo- 
ny that  the  deceased  fired  the  first  shot,  the 
motlTe  of  the  deceased  and  Parks  became 
Juat  as  material  as  was  the  motive  of  the 
defendant,  and  aiqr  evidence  tending  to  show 
the  moUve  of  elthw  of  them  should  have 
been  admitted. 

Sixth.  Defendant  c<miplaln8  of  the  action 
of  the  court  In  refusing  to  allow  proof  of 
threats  made  agalnat  him  by  Jim  Parka 
when  the  deceased  was  not  present  This 
evidence  was  offered  on  the  theory  tiiat 
Parks  and  deceased  were  acting  together. 
The  trial  conrt  held  that  there  was  no  eyi- 
deuce  bi  the  record  of  sneh  acting  together, 
and  that  therefore  threats  made  1^  Parks; 
not  in  the  presence  and  hearing  of  deceased, 
were  not  admissible.  We  do  not  desire  to 
be  understood  as  e^ffessing  any  opinion  as 
to  the  weight  of  the  evidence  or  the  credl- 
UUty  of  the  witnesses,  but  we  cannot  agree 
with  the  trial  court  In  saying  that  there  Is 
no  testimony  In  this  record  tending  to  tfhow 
that  these  parties  were  acting  togetfara  in 
this  matter.  As  to  what  credence  the  Jnry 
should  give  to  this  evidence  la  not  for  this 
court  to  say.  It  is  enon^  for  us  to  know 
that  there  la  some  evidence  in  the  record  to 
this  effect  In  2  Wharton  on  Bvldnice,  i 
UKK},  we  find  the  following:  **When  a  con- 
spiracy is  shown  to  exist,  which  Is  nsDally 
inductively  from  drcnmstances,  then  the  dec- 
laratlons  of  one  conspirator  In  furtherance 


of  the  common  design,  as  long  as  the  cun- 
spiracy  continues,  are  admissible  against 
bis  associates,  though  made  in  the  absence 
of  the  latter.  The  least  degree  of  concert  or 
collusion  between  the  parties  to  an  Illegal 
transaction  makes  the  act  of  one  tbe  act 
of  all."  See,  also,  Phillips  v.  State.  6  Tex. 
App.  380 ;  Hannon  v.  State,  6  Tex.  App.  549. 

Seventh.  The  defendant  complains  that  the 
court  erred  in  not  permitting  him  to  state 
what  impression  the  conduct  and  language 
of  deceased  and  Jim  Parks  made  upon  de- 
fendant Tbe  defendant  had  Jnst  testified 
that  the  deceased  and  Jim  Parks  tiad  en- 
tered the  saloon  where  defendant  was;  that 
they  both  drank  either  whisky  or  beer;  tiiat 
deceased  and  Parks  then  held  a  low  conver* 
satlon,  which  defendant  did  not  understand : 
that  defendant  had  turned  to  leave  the 
saloon,  and  that  deceased  and  Jim  Parks 
moved  up,  and  came  around  Immedlatdy  in 
front  of  defendant ;  that  Parks  hammed  and 
danced  a  Jig;  that  deceased  came  up  behind 
Parks,  and  looked  In  the  face  of  defendant 
and  said,  "I  am  the  l>e8t  God  damn  man  In 
Bayer" ;  that  deceased  looked  at  defendant 
in  a  vicious  manner ;  that  deceased  and  Parks 
were  then  two  or  three  feet  In  front  of  de- 
fendant Tbe  defendant  was  then  asked: 
"What  condnsion  did  yon  arrive  at,  at  that 
time  with  referaice  to  these  parties  and  their 
intentions?"  On  objection  being  made,  the 
defendant  was  not  permitted  to  answer  tbe 
question.  In  the  light  of  tlie  entire  evidence 
in  this  case — ct  Uireats  claimed  to  have  been 
made  against  defendant  by  deceased  and 
Parks,  and  of  previous  alleged  troubles  be- 
tween them— we  think  tiiat  it  was  error  to 
refuse  to  allow  the  defendant  to  state  what 
conclusion  he  arrived  at  from  their  conduct 
The  very  question  which  was  then  under  con- 
sideration was  as  to  the  state  of  mind  of  tlie 
defendant  The  Jnry  would  not  have  been 
bound  by  tbe  answer  of  tlie  defendant  as  to 
his  state  of  mind  or  purpose.  But  it  should 
have  gone  to  tbe  Jnry  for  their  considera- 
tion, in  the  light  of  all  of  the  oth«  facta  and 
circumstances  in  evidence  b^ore  tliem.  We 
are  also  of  the  opinion  that  the  statonmts, 
made  by  defendant  to  bis  aom  Herbert  and 
Walter  at  the  time,  about  getting  the  team 
and  leaving  should  have  been  admitted  as  a 
part  of  the  res  gests  ct  that  transaction,  for 
statementa  made  by  a  defendant  which  are 
a  part  of  the  res  gestae  are  as  much  admis- 
sible in  his  favor  as  statemente  made  hy  the 
deceased  are  admissible  against  a  defendant 
upon  the  ground  ot  res  gestse.  The  lew  has 
no  favorites,  and  makes  no  arbitrary  dis- 
tinctions between  parties.  The  prosecution 
had  fully  presCTted  Its  side  of  this  portion 
of  the  difficulty,  which  resulted  In  tlie  death 
of  deceased.  Every  circumstance  and  word 
unfavorable  to  Qie  defendant  had  been  dear- 
ly brought  out  Oommon  Justice  and  fairness 
required  that  the  defendant  should  have  been 
permitted  to  present  bis  side  of  the  matter 
with  equal  latitude   Thatwhich  is  unfair 
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and  unjust  will  not  be  permitted  by  this 
court  to  be  enforced  as  law  In  Oklaboma, 
unless  clearly  commanded  by  the  statutes 
of  tbe  state. 

Blshtb.  Defendant  complains  of  action  of 
tbe  trial  court  in  charging  tbe  Jury  as  fol- 
lows: "The  term  'reasonable  doubt,*  as  used 
in  these  Instructions,  means  a  doubt  whldi 
lias  some  good  reason  for  It,  arising  out  of 
the  evidence  In  the  cause;  such  a  doubt  as 
you  are  able  to  find  in  the  CTldence,  or  IaA 
of  evidence,  a  reason  for."  This  very  ques- 
tion has  been  passed  upon  by  the  Supreme 
Court  of  Oklahoma  In  the  case  of  Abbott  t. 
Territory,  94  Pac.  179.  It  was  there  held  by 
Chief  Justice  WiUIams,  with  all  the  Justices 
concurring,  that  It  was  reversible  error  to 
charge  a  jury  that  "by  tbe  term  'reasonable 
doubt'  Is  meant  a  doubt  you  can  give  a  rea- 
son for."  We  concur  In  the  reasoning  of 
Chief  Justice  WllUams,  and  the  conclusion 
reached  In  the  Abbott  Case,  and  It  will  be 
followed  by  this  court  In  addition  to  tbe 
authorities  dted  and  discussed  In  Abbott's 
Case,  we  call  attenUon  to  Wallace's  Case,  9 
Tex.  App.  300.  it  is  there  said:  "The 
l^al  presumption  of  innocence  Is  not  remov- 
ed, or  the  Jury  entitled  to  convict,  until  the 
guilt  of  the  accused  Is  established  by  the 
evidence,  not  to  the  exclusion  of  a  reasonable 
belief  to  the  contrary,  but  b^ond  a  reason- 
able doubt"  ^e  vice  In  the  Instruction  of 
which  the  defendant  complains  is  that  It  re- 
quires the  jury  to  oimvlct  unless  they  find 
in  the  evidence  a  doubt  for  which  they  can 
give  a  reason.  This  shifts  the  burden  of 
proof,  and  reverses  the  humane  principle  of 
our  law,  which  requires  the  jury  to  acquit 
unless  they  can  say  that  the  defendant  Is 
guilty  beyond  a  reasonable  doubt  The  in- 
struction forces  a  conviction  unless  the  jury 
are  able  to  find  a  doubt  for  which  they  can 
give  a  reason,  while  the  law  requires  an 
acquittal  unless  the  jury  can  say  there  Is  no 
reasonable  doubt 

In  Blocker's  Case,  9  Tex.  App.  279,  the 
conrt  said:  "It  Is  not  essential  to  an  ac- 
quittal that  the  jury  should  entertain  a  rea- 
sonable belief,  or  any  other  kind  of  belief, 
that  the  defendant  is  not  guilty,  but  the  law 
presumes  that  be  Is  not  guilty  until  his  guilt 
Is  established  by  competent  evidence  to  the 
satisfaction  of  tbe  jury,  beyond  a  reasonable 
doubt,  •  •  •  and  It  might  often  happen 
that  a  jury  Is  required,  under  the  law  and 
tbe  evidence,  to  return  a  verdict  of  acquit- 
tal when  each  member  of  the  jury  might 
reasonably  believe  that  tbe  defendant  was 
not  innocent."  In  SmlOi's  Case,  9  Tex. 
Apffi.  150,  the  court  said:  "And  when  a 
jury  Is  unable  to  say  upon  their  <Mths,  from 
tbe  evidence,  that  the  defendant  upon  trial 
Is  proven  guilty  beyond  a  reasonable  doubt, 
the  law  requires  them  to  return  a  verdict 
of  acquittal,  whether  they  believe  him  guilty 
or  not"  We  do  not  mean  that  this  language 
should  be  given  In  an  instmctlMi  to  tlie  Jury, 
We  make  these  nmEeBtknis  as  a  matter  of 


STATE.  45T 

argument,  to  show  the  error  In  the  instrac- 
tlon  given.  The  words  "reasonable  doubt** 
In  our  statute  are  used  in  their  ordinary 
sense  in  common  acceptance  among  the  peo- 
ple. An  instruction  In  the  language  of  the 
statute  is  sufficient  and  Is  by  far  the  safest 
course  to  pursue.  Any  effort  to  elucidate 
the  meaning  of  the  words  "reasonable  doubt" 
Is  dangerous,  as  will  be  found  from  an  ex- 
amination of  the  decided  cases.  In  Bram- 
lette's  Case,  2J  Tex.  App.  619,  2  S.  W.  766 
(57  Am.  Rep.  622),  the  court  said:  "The 
charge  of  the  court  was  substantially,  if  not 
literally,  In  the  language  of  tbe  statute.  This 
is  not  only  all  that  the  court  is  required  to 
do,  but  is  exactly  what  It  should  do  In 
charging  the  reasonable,  doubt"  We  com- 
menA  this  practice  to  the  trial  courts  of  tbe 
state.  By  adhering  to  it  the  needless  re- 
versal of  many  cases  will  be  avoided.  There 
are  two  othw  objections  to  the  instructions 
on  reasonable  doubt  as  given  in  this  case,  to 
which  we  desire  to  call  attention.  These  In- 
structions cover  three  typewritten  pages. 
Taken  as  an  entirety,  the  Instructions  are 
cumulative  and  argumentative.  It  Is  error 
for  a  trial  court  by  constant  repetition  and 
reiteration,  to  give  undue  prominence  to  evea 
a  correct  statement  of  the  law.  It  unduly 
impresses  the  propositions  so  repeated,  and 
fixes  them  on  the  minds  of  the  Jurors  as  the 
controlling  propositions  In  tbe  case.  In  Ir- 
vine's Case,  20  Tex.  App.  41,  the  court  said: 
"We  wUl  not  discuss  seriatim  the  objections 
made  to  the  charge  of  the  court  It -occurs 
to  us  that  In  more  than  one  respect  It  is  ob- 
noxious to  the  criticisms  made  by  appel- 
lant's counsel,  and  the  objections  urged  to 
It  In  Traylor  v.  Townsend,  61  Tex.  144,  the 
court  say:  'It  is  undoubtedly  Improper  for 
a  court  to  place,  by  frequent  repetitions,  too 
prominently  before  a  jury  any  principle  of 
law  Involved  in  the  case' — dtlng  Powell  v. 
Messer,  18  Tex.  401.  And  especially  is  such 
rule  Important  in  a  criminal  case.  In  order 
to  guard  against  creating  an  Impression  up- 
on the  minds  of  the  Jury  as  to  what  may  be 
the  opinion  of  tbe  court  with  regard  to  the 
facts  to  which  the  principle  la  applicable. 
Horan  v.  State,  7  Tex.  App.  183;  'Owen  v. 
State,  Id.  832,  Smith  v.  State,  Id.  383."  The 
trial  court  cannot  charge  directly  upon  tbe 
weight  of  the  evidence.  Why,  then,  should 
it  be  permitted  to  convey  to  the  minds  of  tbe 
Jurors  what  tbe  court  thinks  about  the  case 
by  these  constant  repetitions?  No  one  can 
read  the  Instructions  given  in  this  case  up- 
on the  subject  of  reasonable  doubt  without 
being  Impressed  with  the  idea  that  In  the 
opinion  of  the  trial  court  there  was  no  such 
doubt  In  this  case,  and  that  It  was  the  opin- 
ion of  tbe  trial  judge  that  the  Jury  should 
convict  this  defendant  While  tbe  trial  Judge 
doubtless  did  not  intend  to  produce  this  re- 
'  suit  yst  we  are  dealing  with  consequences, 
and  not  with  Intentions,  and  we  feel  It  our 
duty  to  admonish  trial  courts  in  Oklahoma 
to  avoid  mcb  instructloiu  in  the  future  We 
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know  tbat  It  Is  often  impoaslble  to  give  all 
of  the  law  appUcaUe  to  one  branch  of  a  caaa 
in  a  idn|^  paragraph  ot  an  inatroctlon;  bat, 
where  It  Is  neceasaiy  to  i^er  to  the  same 
proposition  of  law  more  than  onoe  In  Instnx^ 
tlon^  Care  should  be  ti^en  to  do  so  In  sadi 
langnage  as  wUJ  not  give  it  nndne  nromt 
nence.  Instroctlons  should  simply  stste  the 
law  applicable  to  the  erldence.  Ai^nments 
should  be  made  imly  by  the  eonnsel  In  the 
case.  Thompson  on  Trials  (rolnme  2,  |  2801) 
says:  "The  Judge  shonld  held  tta  scales  of 
Justice  evenly,  and  not  annme  the  character 
of  an  advocate.  ArgomentatlTe  instructions 
trendi  upon  the  prorlnce  of  the  Jury,  and 
therefore  should  not  be  ^•vm.** 

Ninth.  Dtfendant  contends  that  the  trial 
court  erred  In  giving  the  following  instruc- 
tion: "The  jury  are  instructed  that  where 
the  evidence  shows  beyond  a  reasonable  doubt 
that  the  bomidde  was  committed  the  de- 
fttidant;  and  the  defoidant  se^s  to  avoid 
the  revponslblllly  for  the  killing .  <ai  the 
grounds  of  self-defense^  it  must  be  apparent 
from  the  evidmce  that  the  dreams tances  and 
surroundings  of  the  d^endant  at  the  time 
of  the  homldde  were  sudi  as  to  cause  In 
him  the  reasonaMe  belief,  founded  <m  rear- 
sonable  evidence  that  be  was  in  Imminent 
danger  of  death  or  great  bodily  barm  at  tiie 
hands  of  the  deceased,  and,  before  the  defend- 
ant can  be  excused,  he  must  have  used  all 
reasonable  means  within  his  power  consist- 
ent with  his  safety  to  have  avoided  the  dan- 
ger whid)  apparently  threatened  him,  and 
to  have  av0ted  the  necessity  for  the  klllhig. 
If  fay  the  ezerctoe  of  any  reas(mable  means 
within  his  power  consistent  with  his  safety 
the  defendant  could  have  av<dded  the  sur- 
roundings as  they  existed  at  the  time  of  the 
homldde,  and  thus  averted  the  necessity  for 
tiie  killing,  It  was  his  duty  to  have  done  bo. 
and  unless  he  did  use  all  means  consistent 
with  his  safety  to  have  averted  the  ueces- 
ittty  Cor  the  killing,  he  cannot  be  excused  on 
the  grounds  of  self-d^oise."  The  effect  <tf 
this  instruction  was  to  inform  the  jury  that 
they  must  affirmatively  find  two  facts  before 
they  could  acquit  the  defendant:  First,  that 
it  must  appear  from  the  evidence,  or,  In 
oth«  words,  that  the  Jury  "must  find  from 
the  evidence,  that  the  drcumstances  and  sur- 
roundings of  the  defendant  at  the  time  of  the 
homldde  were  such  as  to  cause  in  him  the 
reasonable  belief,  founded  on  reasonable  evi- 
dence, that  he  was  In  imminent  danger  of 
death  or  great  bodily  harm  at  the  hands  of 
the  deceased.**  Seonid.  that  the  Jury  must 
find,  as  an  affirmative  fact,  that  the  defend- 
ant bad  used  all  means  consistent  with  his 
safetr  to  have  averted  the  necessity  of  the 
killing,  and  that,  unless  they  found  these 
facts  trom  the  evidence,  the  d^endant  would 
not  be  excusable,  and  that  the  Jury  should 
convict  dtfendant  We  do  not  so  understand 
the  law.  This  instruction  Is  utterly  Incon- 
sistent with,  and  directly  contradictory  to, 
the  fnndamoital  prlnc^le  ct  criminal  law 


that  all  persons  charged  with  crime  are 
presumed  to  be  Innocwfuntil  th^  are  proven 
to  be  guilty,  competent  evidaice^  b^ond 
a  reasfmable  doubt,  and  that  the  burden  Is 
not  upon  a  defendant  to  prove  his  innocence, 
hat  is  at  all  times  vpaa  tt»  state  to  prove 
his  guilt  beyond  a  reasmable  doubt  Neither 
is  It  the  law  that  whoi  a  person  Is  threatm- 
ed  with  death  or  great  bodily  Injury  he  must 
use  all  means  consistent  with  his  safety  to 
avert  the  necessity  of  killing  his  assallmt 
before  he  will  be  Justified  in  doing  sa  TbSa 
instmctlon  destroyed  the  right  of  the  de- 
fendant to  act  upon  appearances  of  dangv. 
It  to(ft  from  the  dtfendant  the  rli^t  to  have 
the  Jury  view  the  tacts  and  circumstances 
of  tiie  case  from  the  deCendant^s  standp(^t 
It  required  that  tin  defendant  should  have 
tried  to  run  away  before  he  could  have 
oerdsed  tta  tight  of  self-defenae.  If  this 
instructlan  is  correct  ^n  the  right  of  sdf- 
def  ense  can  only  be  exercised  by  cowards  and 
slaves,  and  as  to  brave  and  free  men  it  Is  a 
mockery,  a  snare,  and  a  delusion.  How  dif- 
ferent the  Just  and  humane  rule  recognised 
and  laid  down  by  Judge  6urfOTd  in  Kitk.  r. 
Territory,  10  OkL  76.  60  Faa  806,  as  f<^ 
lows:  "A  man  may  repel  force  by  force  In 
(he  dtf  ense  of  his  person,  habltatlm,  or  prop- 
erty, against  any  one,  or  many,  who  mani- 
festly Intend  and  endeavor,  by  vloldkce  or 
surivis^  to  commit  a  known  fd<my  <m  either. 
In  such  case  he  Is  not  compelled  to  retreat 
but  may  pursue  his  adversary  until  he  finds 
himself  out  of  danger,  and  If  in  the  conflict 
between  them  he  happen  to  kill  him,  such 
killing  is  Justifiable.  2  Wharton  on  Orlm. 
Law  (7th  Rev.  Bd.  Fhlla.  1874}  |  1010.  See^ 
also,  Oallai^a  v.  State,  8  Hlnn.  ZUi,  278 
(GIL  186,  188) ;  Pond  v.  People.  8  MIcta.  160. 
177;  State  v.  Dixon,  76  N.  a  276.  296;  Stats 
V.  Sherman,  16  K.  I.  681, 18  AU.  1040 ;  Flelda 
V.  State.  184  Ind.  46^  82  N.  B.  780;  Bversde 
V.  Gommonwealth,  9S  B^.  628,  26  S.  W.  816 ; 
Haynes  v.  State,  17  Ga.  465,  483;  Long  t. 
State,  52  Miss.  28,  88;  Tweedy  v.  State,  5 
Iowa,  433 ;  Baker  Oommonwealtb,  88  Ey. 
302,  19  S.  W.  975:  Ttogle  v.  Oommonwealtb 
(Ky.)  11  a  W.  812;  8  Rice's  Ev.  {  Saa" 

In  Mahaffey  v.  Territory  of  (Mahoma,  11 
Okl.  231.  66  Faa  348,  Judge  Hainer  correct- 
ly said:  *^t  is  always  Incumbent  iqion  the 
prosecution  to  establish  eadi  and  every  ma- 
terial dement  of  the  crime  Charged  in  the 
Indictment  fair  competoit  evldatce^  b^<md  a 
reasonable  doufat  before  the  Jury  is  war- 
ranted in  finding  the  defoidant  guilty  of  the 
crime  charged  in  the  indictment  or  any  le^ 
ser  offense  therein  contained.  The  vice  of 
the  Instruction  Is  that  It  requires  the  defends 
ant  to  establish  the  evidence,  beyond  a 
reasonable  doubt  that  be  had  wholly  re- 
treated to  a  place  of  apparent  security  be- 
fore his  right  of  sdf-defense  was  fully  re* 
stored.  We  think  the  correct  rule  Is  this: 
That  every  person  has  the  right  to  act  In 
his  own  necessary  sdf -defense;  and,  where 
a  pwson  is  in  a  place  whore  he  has  a  right 
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to  be,  and  Is  not  the  aggressor  In  bringing 
on  tbe  conflict,  and  Is  assaulted  by  another 
person  In  such  a  way  as  to  place  him  In  dan- 
ger of  death  or  great  bodily  harm,  the  per- 
son thus  assaulted  la  not  bound  to  retreat, 
but,  on  the  contrary,  may  stand  his  ground 
and  repel  the  danger  In  which  he  Is  placed 
with  such  force  as  will  repel  the  attack  and 
protect  his  person  from  serious  bodily  harm, 
and,  when  It  Is  necessary  to  protect  himself 
from  a  deadly  assault,  or  from  receiving 
great  bodily  harm,  evra  to  take  the  life  of 
his  assailant.  And  such  person  will  not  be 
held  responsible  criminally  If  he  acts  In  self- 
defense,  from  real  and  honest  couTlctlooa  as 
to  the  <diaracter  of  the  danger.  Induced  by 
reasonable  evidence,  although  he  may  be  mia- 
taksai  as  to  the  extent  of  the  actual  danger. 
Kirk  T.  Territory,  10  Okl.  46,  60  Pac  797; 
Beard  t.  United  States.  158  U.  8.  550,  15 
Sap.  Ct  962,  38  Lu  Bd.  1086;  Stelnmeyer  t. 
People,  95  ni.  383;  Roach  t.  People,  77  lUL 
25;  Crews  t.  People,  120  111.  317,  11  N.  B. 
404;  State  tj  Fraunberg,  40  Iowa,  655;  State 
T.  Bohan,  19  Kan.  28;  Mnrry  t.  Common- 
wealth, 79  Pa.  311."  In  Allison  t.  United 
States,  160  U.  S.  203.  16  Sup.  Ct  252,  40 
Ed.  385,  Chief  Justice  Fuller.  In  render- 
ing the  unanimous  decision  of  the  court,  In 
-speaking  of  what  it  takes  to  constitute  an 
overt  act  on  tbe  part  of  the  deceased  to 
Justify  a  defradaut  upon  the  charge  of  mur- 
der, said:  "What  is  or  Is  not  an  overt  dem- 
onstration of  violence  varies  with  tbe  dr- 
cwnstanoea.  Under  some  <drcttmstance8  a 
■light  movement  may  Justify  Instant  action 
because  of  reasonable  apprehension  of  dan- 
gar,  under  other  drcnmstancee  this  would 
not  be  so.  And  it  is  for  the  Jury,  and  not 
for  the  Judge  passing  upon  the  weight  and 
effect  of  the  evidence  to  determine  how  this 
may  be.  In  this  case  it  was  eesratlal  to 
tbe  defense  that  the  Jory  should  be  clearly 
and  distinctly  advised  as  to  the  bearing  of 
tbe  threats  and  tbe  appearance  of  danger, 
at  tbe  moment  from  defendant's  standpoint, 
and  partlcnlarly  so  as  it  did  not  appear  that 
tbe  deceased  then  bad  a  pistol  upon  him, 
though  tiiere  was  evidence  that  It  was  bis 
bablt  to  cuKj  one^  and  that  be  liad  bad  one 
Immedlatdy  btftva"  In  Jordan's  Oas^  11 
Tex.  App.  440,  tbe  ooort  said:  "Again,  In 
tbe  paragraph  quoted  from  tbe  chaq»  the 
jury  were  tarOnev  told:  *If  you  believe  be 
[dtf»idant3  did  know  be  was  In  no  mcb  dan- 
ger, or  could  have  known  it  by  reasonable 
care  exercised,  then  andt  killing  wonld  not 
be  Jnstiaable;'  A  party  who  has  reasonable 
expectation  or  faar  of  death  or  serious  bodi- 
ly barm.  Imminent  and  pressing  under  tbe 
drcnmstances  as  they  ai^ear  to  him.  Is  not 
required  to  wait  until  be  has,  by  the  exer- 
cise of  reason,  carefully  examined  aU  the 
facts  necessary  to  be  known  as  to  the  troth 
and  correctness  of  his  apprehensions.  To  re- 
quire this  wonld  be  to  render  entirely  nuga- 
tory and  wwthless  the  kind  and  hnmane 


provision  of  the  law  which  allows  him  to 
act,  and  act  promptly,  even  to  the  taking  of 
bis  assailant's  lif^  when  it  reasonably  ap- 
pears by  tbe  acts,  or  by  tbe  words  coupled 
with  the  acts,  of  the  person  killed  that  It 
was  tbe  purpose  and  intent  of  such  person 
to  take  his  life  or  to  do  him  some  serious 
bodily  harm.  When  a  man  has  a  reasonable 
e^>ect8tlon  or  fear  of  death,  or  of  some  se- 
rious bodily  harm  from  an  unlawful  attack 
made  upon  him,  he  may  kill,  and  kill  upon 
the  very  spur  of  the  moment  and  the  law 
will  Justify  tbe  homicide,  without  requiring 
him  to  show  that  by  the  exerdae  of  addi- 
tional care  the  killing  could  not  have  been 
avoided  with  safety  to  himself."  We  desire 
to  emphasize  tbe  idea  that.  In  a  trial  for 
murder,  the  Jury  should  be  dearly  and  dis- 
tinctly Instrycted  that  the  facts  In  evidence 
must  be  viewed  from  the  defendant's  staod- 
point  and  as  they  reasonably  appeared  to 
him  at  the  time  of  the  homldde,  in  the  light 
of  all  of  tbe  evidence  in  the  case.  There  Is 
Just  ground  of  complaint  against  the  instruc- 
tion given,  because  it  says:  "If  by  tbe  ex- 
ercise of  any  reasonable  means  within  his 
power,  consistent  with  his  safety,  the  defend- 
ant conld  have  avoided  the  surroundings  as 
they  existed  at  tbe  time  of  tiie  homldde, 
and  thus  averted  the  necessity  for  the  kill- 
ing, it  was  his  duty  to  have  done  bo."  This 
made  the  guilt  of  the  defendant  rest  upon 
the  surroundings  as  they  existed  in  fact,  and 
not  surroundings  as  th^  appeared  to  the 
defendant,  taking  into  consideration  all  of 
the  facts  and  drcnmstances  of  tbe  case  in 
evidence,  and  as  defendant  as  a  reasonable 
man.  then  had  the  right  to  consider  them. 
In  support  of  Oia  condusion  which  we  have 
reached,  in  addition  to  the  authorities  above 
quoted,  we  will  dte  the  case  of  State  v. 
Beed.  63  Kan.  778,  87  Pac.  179  (42  Am.  St 
Rep.  822).  This  court  says:  "Another  com- 
plaint is  with  refermce  to  an  instruction 
given  npon  the  subject  ol  sdf-defense^  In 
whidi  the  court  told  the  Jniy  tha^  If  one  is 
unlawfully  .  attacked  by  another,  he  may 
stand  his  ground  and  use  eudi  force  as  ren- 
aooably  appear*  neceanry  to  repel  the  a^ 
tack  and  protect  Wiwi^iif,  The  criticism  Is 
that  tbe  taistmctlon  given  leaves  tbe  jury  to 
Infer  that  tbe  appearancee  wwe  to  be  Judg- 
ed by  them,  and  not  by  the  defoidant  *A 
party  assailed  Is  Jnstlfled  In  acting  upon  tbe 
facts  as  they  appear  to  blm,  and  Is  not  to 
be  Judged  the  &cts  as  th^  aroii*  State  v. 
Howard,  14  Kan.  175." 

The  cases  quoted  from  express  our  views 
■o  dearly  and  fully  that  we  are  rdlered 
from  the  necessity  of  making  an  elabonite 
ailment  upon  Uils  mattor.  But  It  Is  con- 
tended, upon  behalf  of  the  state^  that  any 
errors  which  may  have  been  committed  In 
tbe  InBtractlon  complained  of  were  cored  1^ 
tbe  following  Instruction  given  to  tbe  Jury; 
"Tou  are  Instructed,  as  a  matter  of  law, 
that  If  a  person  believes,  and  from  his  stand- 
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point  has  a  reasonable  cause  to  believe,  that 
another  has  sought  him  out  for  the  purpose 
of  killing  him,  or  of  doing  him  great  bodily 
harm,  and  that  he  Is  prepared  therefor  with 
deadly  weapons,  and  he  makes  demonstra- 
tions sodi  as'  to  canse  snch  person  to  beHere 
that  he  is  about  to  be  attacked,  then  the 
prason  so  threatened  Is  not  required  to  t» 
treat  bnt  be  baa  the  right  to  stand  and  de- 
feiul  himself,  and  to  pnrsue  his  adversary, 
If  necessary,  until  he  has  secured  himself 
from  danger ;  and,  it  in  so  doing  It  is  neces- 
sary, as  viewed  from  his  standpoint,  In  the 
light  of  all  the  evidence  or  reasonably  ap- 
pears to  be  necessary,  to  kill  his  adversary, 
the  killing  la  excusable  on  the  ground  of 
self-defense,  and  this  Is  true  notwithstand- 
ing it  may  afterwards  appear  that  such  ap- 
prehended danger  was  not  real,  hat  only  ap- 
parent A  person  need  not  be  In  actual  Im- 
minent peril  of  his  life  or  of  great  bodily 
harm  before  he  may  slay  his  assailant.  It 
Is  sufficient  if,  In  good  faith,  he  has  a  rea- 
sonable belief,  from  the  circumstances  as 
th^  appear  to  him  at  the  time,  that  be  Is  in 
such  Imnilnent  peril."  This  Instractlon  Is 
not  Itself  above  criticism,  and  we  do  not  de- 
sire to  Indorse  it  as  a  model,  but  conceding, 
for  the  sake  of  the  argument  that  it  is  an 
absolutely  correct  statement  of  the  law,  does 
it  necessarily  cure  the  errors  pointed  out  In 
the  Instmctlon  complained  of?  We  concede 
the  contention  of  the  state  that  Instructions 
are  to  be  construed  as  a  whole,  and  If,  when 
so  construed,  they  clearly  and  correctly  state 
the  law,  then  the  Instructions  are  sufficient 
But  this  does  not  mean  tliat  an  erroneous  In- 
struction upon  a  material  Issue  can  be  cured 
by  giving  a  correct  Instruction  upon  the  same 
question  In  another  portion  of  the  inetmc- 
tlous.  Can  Instructions  which  are  self-con- 
ti'adictory  be  harmonious  and  sufficient? 
AVho  can  tell  which  instruction  was  followed 
by  the  Jnry?  If  the  court  did  not  harmonize 
the  Instructions  given,  how  can  It  be  expect- 
ed that  the  Jury  could  or  would  do  so?  If 
Juries  are  to  pass  upon  the  sufficiency  of  In- 
structlons,  then  are  they  not  the  judges  of 
the  law  as  well  as  the  facts?  Instructions 
should  be  clear,  explicit  and  free  from  am- 
biguities and  contradictions;  otherwise  they 
may  ccmfuse  and  mislead  the  jury.  The  Su- 
preme Court  of  Colorado,  in  Clare  v.  People, 
9  Oolo.  125,  10  Pac.  801,  said:  "Where  the 
charge  In  a  criminal  case  contains  In  part  an 
Important  correct  legal  proposition,  and  In 
another  an  inowreet  and  conflicting  proposl- 
tlon,  and  upon  the  same  mbject  the  subject 
referred  to  b^ng  material  to  convlctl<Hi,  it 
cannot  be  said  that  the  error  Is  avoided; 
for  it  is  impossible  to  know  upon  whldft 
proposition  tlw  Jury  relied. .  To  prevent  re- 
versal for  enoT  In  the  charge,  It  must  ap- 
pear ttiat  the  prlsonw  could  not  have  beoi 
prejudiced  thereto.  Hack^  v.  I^ople,  2 
Colo.  18;  People  v.  Campbell,  80  Cal.  812; 
Caw  V.  People,  8  Meb.  869;  Greoie  v.  Whlt^ 
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87  N.  Y.  407,  and  cases  dtod.**  In  the  case 
of  State  V.  Hartzdl.  68  Iowa,  62a  12  N.  W. 
&57,  the  Suprone  Court  said:  "The  instruc- 
tion la  clearly  erroneons  because  tlie  defend- 
ant would  have  tieoi  Justtfled  In  ralng  a 
deadly  weapon,  if  he  had  reuonable  grounds 
to  believe  that  he  alone  would  recetve  great 
bodily  harm  if  he  did  not  do  so.  The  At- 
torn^ General  does  not  daim  otherwise,  but 
he  Insists  that  there  are  other  Instructions 
In  which  the  rule  Is  stated  dlfTerently.  It  Is 
true  that  In  the  thirty-first  and  perhaps  oth- 
er Instructions,  it  Is  said,  if  either  the  de- 
fendant or  his  brother  were  in  danger  of  re- 
ceiving great  bodily  harm,  then  the  defend- 
ant was  justlQed  In  using  a  deadly  weapon. 
One  great  difficulty  In  the  case  Is  the  In- 
structlous  are  too  voluminous,  and  therefore 
tend  to  confuse.  But  the  best  that  can  be 
said  Is  two  rules  have  been  laid  down  tor 
the  guidance  of  the  Jury,  and  they  may 
have  adopted  the  erroneous  Instead  of  the 
correct  rule.  The  Instructions  are  contra- 
dictory, and  therefore  liable  to  confuse." 
While  there  are  a  few  cases  in  the  reports 
which  bold  otherwise,  yet  we  have  not  found 
a  single  well-considered  case  which  falls  to 
bold  that  where  the  Instructions  given  are 
contradictory  npon  a  material  question.  It 
Is  ground  for  reversal.  We  will  adopt  this 
rule,  because  it  is  reasonable  and  Just  ojiA 
well  supported  by  the  overwhdming  weight 
of  the  authorities. 

Tenth.  The  defendant  complains  of  the 
refusal  of  the  trial  court  to  give  the  follow- 
ing special  Instruction,  requested  by  the  de- 
fendant: "You  are  instructed  that  if  ro* 
find  from  the  evidence  that  the  deceased. 
Yandell  and  the  deceased  Jim  Parks,  prior  to 
the  time  at  which  they  lost  their  lives,  had 
made  threats  against  the  defendant  and 
had  threatened  to  do  him  bodily  Injury  or 
take  his  life,  and  If  you  further  believe  that 
at  the  time  of  the  difficulty  In  which  they 
lost  their  lives  they  were  acting  In  concert 
In  an  attempt  to  assault  and  Injure  him  or 
take  his  life,  then  the  defendant  was  justified 
In  defending  himself,  even  to  the  taking  of 
the  lives  of  the  said  deceased,  and  he  will  not 
be  held  responsible,  tf  afterwards  It  should 
appear  that  he  was  mistaken  In  bis  belief,  if 
from  the  evidence  taken  all  together  it  ap- 
pears from  such  threats  and  the  acts  of  tbe 
said  deceased  at  such  time  that  he  bad  rea- 
sonable cause  to  believe,  and  In  good  faltb 
did  believe,  that  It  was  their  purpose,  at 
such  time,  to  do  him  great  bodily  injury  or 
take  his  life."  We  do  not  altogether  approve 
the  form  of  this  requested  Instruction,  but 
it  was  snffident  to  call  the  attention  of  the 
court  to  the  matter,  and  the  court  stioiild  ei- 
thw  have  givoi  the  instruction  requested,  or 
should  have  given  a  proper  instrmitlon  <ki  tbe 
subject  of  threats.  The  court  charged  the 
Jury  as  fdlows  on  this  question:  "Previous 
threats,  made  by  tbe  deceased  ^alnat  tbe 
defendant  whether  communicated  to  the  de- 
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fendant  or  not,  and  any  pferloua  Injuries 
done  hy  the  deceased  to  tbe  accused,  it  any 
Boch  are  shown  by  the  evidence,  will  not  Ja»- 
tify  the  defendant  in  taking  the  lite  of  the 
deceased,  unless  at  the  time  of  the  homicide 
the  deceased  was  making  some  demonstra- 
tion, or  doing  some  act,  which  woold  raise 
In  the  mind  of  the  defendant  ttie  reasonable 
belief  that  tbe  deceased  deertgned  and  Intend- 
ed, at  the  time  of  the  homicide,  to  carry  such 
threats  Into  Immediate  execution,  and  unless 
from  all  the  filcts  and  drcumstances  eur< 
rounding  tbe  btaildde  the  defendant  tionestly 
believed  that  he  was  In  danger  of  death  or 
great  bodily  barm  at  tlie  bands  of  tbe  de- 
ceased, and  tliat  socb  belief  was  based  upon 
reascmable  evidence,  tbe  homldde  cannot  be 
excused  on  tbe  grounds  of  self-defense.  And 
If  the  Jury  believe  from  the  evidence  b^ond 
a  reasonable  doubt  that  at  the  time  of  the 
bomlclde  the  deceased  was  not  making  any 
demonstration  or  doing  any  act  which  would 
Induce  a  xeastmable  belief  in  the  mind  of  the 
defendant  tbat  be  was  about  to  do  him  some 
great  bodily  harm,  and  that  tbe  act  of  tbe 
defendant  In  taking  tbe  life  itf  tbe  deceased 
WHB  not  necessary,  or  apparently  necessary, 
In  the  reasonable  and  necessary  defense  ot 
himself  or  bis  son  against  great  bodily  barm, 
which  threatened,  or  a^nrently  threatened, 
him  by  the  deceased,  then  the  plea  of  self- 
defense  cauwt  avail,  and  tlie  jnry  should  find 
tbe  defendant  guiHy." 

It  will  be  seen  that,' so  far  as  tbe  rights  of 
tbe  dtfendant  are  concemed,  this  InstructloD 
on  threats  is  negative  In  form.  It  ttils  the 
jury  of  all  of  tbe  condltionB  under  which  the 
defendant  would  not  be  jostlllable,  but  It 
nowhwe  tells  tbe  Jury  In  a  clear  and  afflrma- 
tire  manner,  tbe  conditions  under  which  the 
defendant  wonld  be  justifiable  in  acting  up- 
on tbe  appearances  of  danger  in  connection 
with  threats.  Both  sides  of  the  question 
should  have  been  fully  and  fairly  presented 
to  the  jury.  The  charge  given  by  the  court, 
BS  far  as  It  goes,  is  proper,  but  It  should 
have  gone  further,  and  presented  the  affirma- 
tive Bide  of  the  question,  and  informed  tbe 
Jnry  that,  If  tbe  deceasedi,  Yandell,  or  the 
deceased  and  Jim  Parks  had  threatened  to 
Inflict  serious  Injury  upon  or  to  kill  the  de- 
fendant, and  if  these  threats  had  been  com- 
municated to  tbe  di^endant  before  the  time 
of  the  bomlclde,  and  If  at  the  time  of  tbe 
homicide  the  deceased  or  tbe  deceased  and 
Jim  Parks,  by  some  act  then  done,  manifested 
a  purpose  to  carry,  at  that  time,  such  threats 
into  execution,  and  if  from  the  threats  so 
communicated  to  tbe  defendant,  and  fnun 
all  of  tbe  words  and  acts  of  tbe  deceased, 
YandeD,  or  the  deceased  and  Jim  Parks  at 
that  time,  it  then  reasonably  appeared  to  the 
defendant  from  his  standpoint,  and  he  did 
In  good  faith  lionestly  believe  that  the  de- 
ceased, Yandell,  or  deceased,  Yandell,  and 


Jim  Parks  had  thai  dtae  some  act  Indlcat- 
iDg  a  manifest  purpose  upon  th^r  part  to 
then  carry  snob  threats  into  execution,  then 
and  In  that  event,  the  defendant  would  have 
had  the  right  to  defmd  himself  even  to  the 
extent  of  taking  tbe  lives  of  deceased,  Yan- 
dell, and  ta  Jim  Parks,  and  that  In  so  doing 
the  law  would  hoSA  him  guiltless,  even  though 
it  might  afterwards  appear  that  he  was  mis- 
taken, provided  only  that  he  acted  In  good 
faith  and  upon  such  reasfmable  appearances 
of  danger,  and  that  if  the  jury  so  found,  or 
if  ttiey  entertained  a  reasonable  doubt  upon 
this  issue,  they  should  acquit  the  defendant. 
It  was  error  to  present  the  negative  aide  ol 
the  question,  and  neglect  and  refuse  to  i»e> 
Bent  the  affirmative  rtde,  as  above  Indicated. 

In  this  case  there  was  no  necessity  tor  an 
instruction  upon  the  law  of  uncommunlcated 
threats. 

For  the  errors  hereinbefore  polntaA  out, 
the  judgment  BgAbrnt  the  defendant  is  revers* 
ed,  and  the  cause  is  rooanded. 

BAKER  and  DOYLE,  J  J.,  concur. 
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(Criminal  Goort  of  Appeals  of  Oklahoma.  Nov. 
19.  1908.) 

1.  Habeas  Gobpub  (|  46*)  —  JmrnDionon  — 

OOTJBTB. 

Tbe  Criminal  Court  of  Appeals,  the  Su- 
preme, district,  and  county  courta.  and  the  jus- 
tices and  judges  thereof,  have  concurrent  orig- 
inal jurisdiction  In  habeas  corpas. 

[Ekl.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  8S  35,  36;  Dec.  Dig.  I  46.*] 

2.  Habeas  Gobpus  (|  21*)— GoiauTiajrr— In- 

«tnBT  IITTO  VALXniTT  —  "PBOOBSS  ISSUED 
rpon  FlNAI.  JUDGUENT. 
An  order  of  ctHomitment  to  hold  for  trial, 
tssoed  by  a  magistrate  before  whom  a  person  is 
brought  tor  examination  uppn  a  felony  charge, 
after  sudi  examination  is  c<Hicluded  and  a  find- 
ing made,  that  there  Is  snffident  cause  to  be- 
lieve defendant  guilty  of  a  felony,  is  not  "a 
process  issued  on  an^  final  jndgmmt  of  a  court 
of  competent  jurisdiction." 

[Dd.  Note.— For  other  cases,  see  Habeas  Got>- 
pns.  Dec.  Dig.  |  21.*] 

3.  Habeas  Cobfub  (i  117*)  —  Scope  of  Ir- 
quiar. 

Before  Indictment  or  InformatloQ  Sled,  the 
duty  of  the  court  or  judge  upon  habeas  corpus 
hearing  is  similar  to  that  of  tbe  maaistrate 
upon  the  prelfminaiy  examitiatl<u,  and  deter- 
mines only  the  particular  restraint  complained 
of,  and  is  not  necessarily  final. 

[SJd.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  I  119;  Dec.  Dig.  |  117.*] 

4.  Habeas  Cobfus  (|  120^'<-Successivx  Ap- 

fucations. 

An  order  of  a  district  judge  remanding  a 

Jrlsoner  on  habeas  conius  does  not  preclude  him 
rom  raaldng  application  to  this  court  for  ha- 
beas corpus.  TiiB  constitutional  right  of  the 
writ  is  not  exhausted  by  the  first  rouanding 
order. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  S  l2l ;  Dec.  Dig.  {  120.*] 
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5.  Habeas  Coifds     44*)  —  JuBisDionoir — 

Oonsn, 

In  habeas  corpas  proceedings  the  Crimtnal 
Court  o{  Appeals  ia  a  court  of  orislnal  juris- 
diction. 

[Bd.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Gent  Dig.  {  35;  Dec  Dir.  I  44.*] 

6.  Habeas  Corpus  (S  29*)— Gbottnds  of  Re- 
LnrF— Want  of  Btidbnob. 

Where  there  is  no  legal  or  competent  erl- 
dence  to  sustain  it,  an  order  of  commitment  is 
void. 

[Dd.  Note^For  other  cases,  see  Habeas  Cox*- 
pas,  Cent.  Dig.  I  24;  Dee.  Dig.  I  20.*] 

7.  Habfab  GoBPOfl  <{  102*)— Obouhdb  of  Rb- 

uki^Wakt  of  Evidenob. 

Where  there  is  eridence  to  connect  a  peti- 
tioner charged  with  marder  with  the  time,  place, 
and  motive  for  Uliing.  the  writ  will  be  denied, 
and  petitioner  xemandedt 

[Bi.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  H  87-89;  Dee.  Dig.  1  102.*J 

(Syllabus  bf  the  Court.) 

Original  application  Charles  Johnson 
for  habeas  corpus  and  for  certiorari  In  aid 
thereof.  Habeas  corpas  denied,  and  petition- 
er remanded  to  the  custody  of  the  sherlfT. 

This  is  an  origlttal  proceeding  In  this  conrt 
for  a  writ  of  habeas  corpus  and  for  a  writ  of 
certiorari  In  aid  thereof.  The  petition  was 
signed  and  verified  by  the  petitioner,  aud, 
omlttliig  the  formal  parts,  was  as  f(^owB: 

"your  petitioner,  Charles  Johnson,  most  re- 
spectfully represents  to  your  honors  that  he 
is  now  Ul^Ily  and  nnlawfolly  restrained  of 
his  liberty  and  detained  by  BL  B.  Ix»athan, 
shfflflF  of  Orady  connty,  Okl..  in  the  county 
Jail  at  Chickasha,  la  said  county  and  state ; 
that  he  Is  held  in  custody  by  Tirtne  of  a  cer- 
tain commitment  IsBoed  by  James  H.  DbtIs, 
a  Justice  of  the  peace  In  and  for  Union  town- 
ship, Orady  county,  OkL,  upon  a  charge  of 
murder.  A  copy  of  said  commitment  Is  here- 
to attached  and  made  a  part  of  thla  petition, 
marked  'Exhibit  A' 

"Tour  petitions  states  Qiat  heretofore,  to 
wit,  on  or  about  the  day  of  Septem- 
ber, 1908,  he  was  arrested  upon  a  warrant  is- 
sned  1^  said  Justice  of  tb»  peace,  hued  upon 
a  certain  oHnpIatnt  made  against  hhn  and 
one  B.  P.  Slade  and  Fred  Wilkinson,  Charg- 
ing them  with  the  crime  of  the  murder  of 
one  Sam  Potter,  on  the  12th  day  of  Septem- 
ber, 1908 ;  tiiat  he  was  thereafter  carried  be- 
fore said  James  M,  Davis,  Justice  of  the 
peace  aforesaid,  for  the  purpose  of  having 
an  examining  trial,  and  the  state  Introduced 
Its  testimony  and  evidence^  and  the  d^end- 
ants  their  testimony,  and  as  a  result  of  said 
examining  trial  said  defendant  was  commit- 
ted and  Incarcerated  In  Jail,  without  bail,  up- 
on the  charge  of  murder,  as  aforesaid.  A 
cc^y  of  said  warrant  Is  hereto  attached  and 
made  a  part  of  Oils  petltton,  marked  *Btz- 
blblt  B.' 

"Your  petltlonw  farther  avers  that  there 
was  no  competent  m  legal  evidence  Introduc- 
ed at  said  trial  before  said  James  H.  Davis, 


as  aforesaid,  in  any  way  connecting  your 
petitioner  with  the  said  crime  of  murder  for 
which  he  was  diarged,  and  no  eridence  In- 
troduced nptm  and  frwn  whldi  the  said 
James  H.  Davla,  Justice  the  peacB^  afore- 
said, could  Judicially  determine  Uiat  there 
was  reasintable  gromtd  or  probable  cause  to 
believe  your  petitioner  guilty  of  sidd  crime  of 
murder  as  aforesaid,  and  said  cwnmltment 
Inued  by  said  James  H.  Davis,  as  aforesaid, 
was  vritboat  authorl^  of  law  and  exceeded 
the  Jurisdiction  ot  said  Justice  of  the  peace, 
and  tlieref  ore  the  same  Is  null  and  <tf  no 
force  and  effect 

"Your  petitioner  further  states  that  on,  to 

wit.  the  day  of  September,  1906.  he. 

t<«ether  with  Uie  said  HL  P.  Slade  and  Fred 
WlUdnsott,  presented  tlielr  petition  to  the 
Honwable  Frank  M.  Bail^,  district  Judge  of 
the  Fifteenth  Judicial  district,  Okl.,  together 
with  a  true  and  correct  copy  of  all  the  testi- 
mony and  evldenra  taken  before  the  said 
James  U.  Davis  In  the  examining  trial  aa 
aforesaid  for  a  writ  of  habeas  corpus,  and, 
after  consideration  of  said  petition  and  the 
evidence  attached  thereto,  the  said  Honorable 
Frank  M.  Bailey,  as  aforesaid,  made  an  or- 
der allowing  your  petitioner  and  the  other 
parties  charged  wlt2i  said  murder  ball  In  the 
sum  of  91,000  each,  but  in  said  order  held 
that  t^ere  was  no  evidence  connecting  your 
petitioner  and  the  other  defendants  with  said 
crlm^  exc^t  a  few  indirect  circumstances. 

"Tour  petitioner  states  that  the  said  Hon- 
orable Frank  H.  Bailey,  as  aforesaid,  com- 
mitted grievous  errors  in  refusing  to  grant 
said  writ  of  habeas  corpus  absolutely,  and 
under  the  said  decision  made  by  the  said 
Honorable  Frank  M.  Bailey  your  petitioner 
was  entitled  to  his  liberty  and  to  be  discharg- 
ed from  custody.  A  copy  of  said  order  made 
by  said  district  Judge,  as  aforesaid,  Is  here- 
to attached  and  made  a  part  of  this  petition, 
marked  'Exhibit  0.' 

"Tour  petitioner  further  states  that  he  was 
and  la  unable  to  execute  said  bond  In  the 
sum  of  $1,000,  as  aforesaid,  and  that  rea- 
son thereof,  and  1^  reason  of  the  facts 
herein  alleged,  be  Is  still  deprived  of  his  lib- 
erty unlawfully  and  without  any  legal  au- 
thority. 

"Your  petitioner  allies  that  he  is  entitled 
to  have  a  writ  of  certiorari  Issu^  by  this 
court,  directed  to  the  said  Honorable  Frank 
M.  Bailey,  as  aforesaid,  commanding  him  to 
send  up  the  record,  including  the  petition  and 
the  exhibits  thereto,  indadlng  all  the  evi- 
dence Introduced  on  said  bearing,  in  order 
that  this  honorable  court  may  famine  Into 
the  unlawful  Imprisonment  of  your  petition- 
er, as  alleged  herein. 

"Wher^ore  your  petlttoner  prays  that  this 
honorable  court  grant  him  a  writ  of  habeas 
crapus  taoreln,  and  a  writ  of  cwtlorarl  di- 
rected to  the  said  Honorable  Frank  H.  Bai- 
ley, district  Judge,  as  aforesaid,  to  the 
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Uut  his  mOawfol  ImprUnnnwnt  may  be  in- 
qnlred  Into,  and  tliat  he  may  be  dladia^^ 
from  said  imlawful  ImprlBonment  and  restw- 
ed  to  his  liberty,  and  win  era  pray. 
"F.  E.  Riddle,  Attorney  for  Petltlaner." 

OmltttDg  Exhibits  A  and  B,  Exhibit  G  of 
said  petition  was  as  tollows: 

^'Exhibit  a 

*ln  the  District  Court  In  and  tor  the  Bif- 
teenth  Jndldal  District,  Grady 
Coun^,  Oklahoma. 

"In  re  the  Application  of  Charles  Johnson, 
for  Writ  of  Habeas  COrpns.  Order  Ad- 
mitting to  Ball. 

"Now  at  tbis  time  came  on  to  be  beard 
vpoD  evidence  before  tbe  committing  magis- 
trate and  additional  evidence  the  application 
and  petition  of  Cbarles  Johnson  for  writ  of 
babeas  corpus  before  the  undersigned  dis- 
trict Jndge,  and  be,  being  well  and  sufficiently 
advised  in  the  premises,  Is  of  the  opinion 
that  said  defendant  Is  lll^lly  restrained  of 
hia  liberty  and  entitled  to  ball,  and  it  appear- 
ing to  the  undersigned  district  judge  from  tbe 
record  herein  that  there  Is  no  legal  and  com- 
petent testimony  connecting  said  petitioner 
with  the  crime  for  which  he  Is  charged,  ex- 
cept indirect  circumstances,  and  that  he 
shonid  be  admitted  to  ball  in  the  sum  of 
f 1.000,  It  is  therefore  considered  and  ordered 
by  the  undersigned  district  Judge  that  said 
petitioner,  Charles  Johnson,  be  and  be  is 
hereby  admitted  to  ball  In  tbe  snm  of  f 1,000, 
and  upon  the  execution  of  said  ball,  with 
Buffldent  security,  as  required  by  law,  the 
sheriff  of  Orady  county  is  hereby  ordered  and 
directed  to  release  said  petitioner  from  his 
custody  and  restore  him  to  bis  lil>erty  under 
said  bond. 

"Witness  my  hand  this  the  10th  day  of 
October,  1908. 

"Fraqk  H.  Bailey,  District  Judge." 

On  the  24th  day  of  October,  1908,  writs 
were  allowed  as  prayed  for  In  said  petition, 
returnable  the  2Tth  day  of  October,  1908,  at 
which  time  respondent  filed  his  return  show- 
ing that  be  held  said  petitioner  by  virtue  of 
a  commitment  issued,  as  allied  in  said  peti- 
tion, and  there  was  also  filed  In  this  court 
tbe  record  of  said  cause,  as  shown  by  an 
agreed  statement  died  therewith,  which  is  as 
follows:  "It  is  hereby  agreed  by  and  between 
attorney  for  petitioner  and  B.  B.  Barefoot, 
county  attorney,  that  the  above  and  forego- 
ing contains  a  tme  and  complete  record  of  all 
the  evidence  testimony,  and  orders  made  In 
the  habeas  corpus  proceeding  before  Hon. 
Frank  H.  Bailey  In  said  cause,  and  contains 
all  the  evidence  considered  said  district 
Jndge.  F.  E.  Riddle,  Attorney  for  Petitioner. 
B.  B.  Barefoot,  County  Attorney."  The  at- 
torney for  petitioner  also  filed  a  waiver  of 
tbe  presence  of  the  petitioner,  and  submitted 
tbe  cause  on  the  petition,  the  return,  the  rec- 
ord, and  the  evidence  under  tbe  agreed  state- 
ment 


F.  B.  Riddle,  for  peUtioner.  a  B.  Bare- 
foot, County  Atty..  and  W.  a  Reeves,  Asst 
Atty.  Gen.,  for  respondent 

DOTLB,  J.  (after  stating  the  facts  as 
above).  It  la  alleged  by  petitioner  that  his 
restraint  Is  Illegal  and  unauthorized,  first,  be- 
cause the  magistrate  who  Issued  the  war- 
rant and  commitment  acted  without  anthorl- 
^  ot  law,  and  exceeded  the  Jurisdiction  of  a 
justice  of  the  peace  In  so  doing.  The  petl- 
tton.  with  the  exhlbito  and  the  return  as 
made,  shows  that  the  complaint  and  warrant 
were  proper  In  form,  and  the  commitment 
was  regular  on  Ite  face.  The  Constitution  of 
the  state  provides  (article  7):  *'Se&  18.  Tlie 
office  of  justice  of  the  peace  Is  hereby  ere-' 
ated,  and.  until  otherwise  provided  by  law, 
courts  of  justices  of  the  peace  shall  have^  co- 
extensive with  the  county,  jurisdiction  as  ex- 
amining and  committing  magistrates,  In  all 
felony  cases."  Thus  It  appears  that  the  jus- 
tice of  tbe  peace  as  an  examining  magistrate 
had  jurisdiction  of  tbe  person  and  of  tbe 
crime  charged,  and  did  not  act  beyond  the 
power  conferred  upon  him  the  Oonstlto' 
tlon  as  such  ofllcer.  This  contention  will  be, 
at  best,  a  mere  conclusion  of  law,  unless  it 
is  baaed  upon  tbe  alleged  want  of  probable 
cause.  In  support  of  this  contention,  peti- 
tioner alleges  that  the  district  judge  of  the 
Fifteenth  Judicial  district,  Okl.,  upon  a  bear- 
ing had  before  him,  determined  and  found 
that  there  waa  no  evidence  adduced  at  said 
preliminary  examination,  connecting  petition- 
er with  the  crime  charged.  The  record  shows 
that  subsequent  to  said  commitment,  and  up- 
on an  aiqpllcatlon  therefor  made  by  petitioner 
to  Hon.  Frank  H.  Bailey,  district  judge  of 
the  Fifteenth  judicial  district,  Okl.,  a  writ 
of  habeas  corpus  was  allowed  by  said  district 
judge,  commanding  the  sberlff  of  Grafly  coun- 
ty to  make  return  to  said  writ,  and  bring  the 
petitions  before  said  district  Judge.  In  obe- 
dience to  tbe  writ,  tbe  petitioner  was  brought 
before  Judge  Bailey,  and  tbe  cause  of  his  ar^ 
rest  and  detention  was  inquired  into  and 
considered,  and  thereupon  said  district  judge 
made  the  findings  and  order  as  shown  by  Ex- 
hibit C  of  tbe  petition  herein. 

In  the  outset  of  our  Inquiry  and  investiga- 
tion we  are  confronted  with  section  4867, 
Wilson's  Rev.  &  Ann.  St.  1903  (chapter  66, 
art  30.  I  669),  as  follows:  "Sec.  669.  No 
court  or  judge  shall  inquire  Into  the  legality 
of  any  Judgment  or  process,  whereby  the  par- 
ty Is  in  custody,  or  discharge  him  when  the 
term  of  commitment  has  not  expired  in  either 
of  the  cases  following:  Second,  upon  any 
process  Issued  on  any  final  judgment  of  a 
court  of  competent  jurisdiction;  or  (fourth) 
upon  a  warrant  of  commitment  issued  from 
the  district  court,  or  any  other  court  of  com- 
petent JurlsdlcUon,  upon  an  Indictment  or  in- 
formation.** Construing  a  statute  Identical 
in  its  language,  Chief  Justice  Horton  In  tbe 
case  of  In  re  Snyder,  17  Kan.  SS2,  says:  "An 
order  of  conunitment  to  hold  a  prisoner  for 
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trial,  Inned  a  magistrate  before  wbom  a 
person  la  bronght  tor  examlnatiOD,  upon  a 
charge  of  taavliiK  committed  an  offense,  after 
such  examination  is  concluded,  and  a  finding 
made  that  It  appears  that  the  prisoner  Is 
gallt7  as  charged  In  the  complaint  and  war* 
rant,  Is  not  'a  process  Issued  on  any  final 
Judgment  of  a  conrt  of  competent  jurisdic- 
tion,* nor  Is  snch  a  commitment  Included  In 
any  process  named  In  No.  671  of  the  Code. 
Hence  there  no  prohibition  In  said  section 
to  prevent  a  court  or  Judge  from  Inquiring 
Info  the  l^lUy  of  the  Imprisonment  of  a 
person  under  a  commitment  of  an  examining 
magistrate.**  We  think  the  rule  announced 
by  Chief  Justice  Horton  Is  correct.  It  Is  cer- 
tainly In  point.  Section  4868,  Wilson's  Rev. 
&  Ann.  St  1908  (chapter  66,  art  80,  {  670) 
is  as  follows:  "Sec.  870.  No  person  shall  be 
discharged  from  an  order  of  commitment  is- 
sued by  any  Judicial  or  peace  officer  for 
want  of  ball,  or  in  cases  not  bailable,  on  ac- 
count of  any  defect  la  the  charge  of  process, 
or  for  allied  want  of  probable  cause;  but 
In  all  such  cases,  the  court  or  Judge  shall 
summon  the  prosecuting  witnesses,  investi- 
gate the  criminal  charge,  and  discbarge,  let 
to  ball  or  recommit  the  prisoner,  as  may  be 
Just  and  1^1,  and  recognize  witnesses  when 
proper."  The  Supreme  Court  of  Oklahoma 
in  the  case  of  Ex  parte  Stevenson,  94  Pac. 
1071,  opinion  by  Justice  Kane,  says:  "In 
the  record  before  us  it  would  seem  that  the 
question  of  former  adjudication  was  not 
raised  in  tlie  application  of  writ  of  habeas 
corpus  before  Judge  McMillan,  but  that  the 
case  was  there  presaited  upon  the  evidence, 
and  Judge  McMillan  found  against  the  peti- 
tioner. Under  the  common  law  administered 
in  England,  if  one  Judge  refused  to  discharge 
a  prisoner  on  the  writ  of  habeas  corpus,  he 
could  appeal  to  another,  and  so  on,  until  be 
bad  taken  the  oplntcm  of  all  the  Judges  ac- 
ce8Bibl&  We  do  not  want  to  be  understood 
as  adopting  or  rejecting  the  common-law  rule, 
or  as  passing  upon  the  effect  of  the  Judg- 
ment of  Judge  McMillan  as  an  estoppel  to  an 
original  application  for  a  writ  of  habeas  cor- 
pus before  this  court  It  Is  true  the  same 
evidence  that  was  ivesented  to  Judge  McMil- 
lan Is  before  us  as  an  ochtblt  to  the  petition, 
but  still,  where  a  case  has  already  been  once 
heard  upon  habeas  corpus  and  the  prisoner 
has  been  remanded,  another  court  will  not 
always  deem  it  expedient  to  grant  another 
writ  and  hear  the  case  again  on  the  same  evi- 
dence. Church  on  Habeas  Corpus,  187.  The 
writ  of  habeas  corpus  is  denied,  and  the  peti- 
tioner is  remanded  to  the  custody  of  the  sher- 
iff of  Cleveland  county,  state  of  Oklahoma." 
In  this  case  the  otHiclusion  only  Is  concurred 
In  by  the  other  members  of  the  court  and  the 
learned  Justice  who  rendered  the  opinion 
leaves  it  an  open  question  whether  the  find- 
ings and  order  of  the  district  Judge  Is  res 
adjndlcata,  to  be  reviewed  on  appeal  only. 

Under  the  forcing  provisions  of  our 
statutes  and  the  declaion  last  quoted,  the 


question  is  presrated  whether  this  court  is 
prohibited  in  proceedings  by  habeas  corpus 
from  examining  the  proceedings  or  record  of 
a  lower  court  in  the  cases  mentioned,  or 
whether  petitioner's  remedy  Is  only  by  appeal 
to  tbis  court  In  detOTminlng  the  construc- 
tion to  be  glvoi  to  these  provlslwis,  we  are 
mindful  that  the  great* object  and  purpose 
of  the  writ  of  habeas  corpns  is  the  liberation 
of  those  who  may  be  imprisoned  without 
sufficient  or  pnAable  cause.  It  is  the  most 
simple  and  iQ>eedy  remedy.  Habeas  corpus 
Is  the  great  prerogative  writ,  and  Is  the  best 
protection  and  most  efflcloit  security  of  pw- 
Bonal  lllierty  known  to  the  law.  Its  history  is 
lost  in  antiquity.  It  was  in  use  before,  bnt 
the  first  royal  recognition  of  it  is  found  in 
Magna  Charta.  It  was  guaranteed  to  our 
English  anceston  1^'  tlie  habeas  corpns  act 
of  1679,  and  came  to  us  as  a  part  ot  eur 
Inherl^ice  trcm  the  mother  conntry.  It  was 
secured  to  the  dtfasoi  1^  that  liart  at  article 
1,  S  9,  Const  n.  S.,  which  provides:  "Sec.  9l 
The  privU^e  of  tiie  writ  ot  habeas  corpus 
shall  not  be  suspended  unless  when,  In  cases 
of  rebellion  or  invasi<ni,  the  public  safety 
might  require  It**  And  tlut  part  of  article 
14  of  the  amendments  to  tiie  Constitutlrai 
of  the  United  States  whidi  provides  that  no 
person  shall  be  deprived  of  life  w  Ittrerty 
"without  due  process  of  law.**  Justice  Tars- 
ney  in  the  ease  of  In  re  Patswald,  6  Okl.  796, 
60  Paa  142,  commenting  on  this  provision  of 
the  federal  Constitution,  says:  "This  writ 
cannot  be  abrogated  or  Its  efficiency  curtailed 
by  legislative  action.  Cases  within  the  re- 
lief afforded  by  It  at  common  law  cannot, 
until  the  people  voluntarily  surrender  the 
right  to  this,  tbe  greatest  of  all  writs,  by 
an  amendment  of  the  organic  law.  be  placed 
beyond  Its  reach  and  remedial  action.  Its 
privileges  cannot  be  even  temporarily  sus- 
pended, except  for  tbe  safety  of  the  state  In 
cases  of  rebellion  and  invasloil.  Const,  art 
1,  8  9.  That  provision  of  the  Constitution  Is 
a  guaranty  that  the  right  of  the  writ  of 
habeas  corpus  should  remain  as  It  existed 
at  the  common  law,  and  should  not  be  cur- 
tailed by  legislative  enactment  or  by  subtle 
and  metaphysical  Judicial  Interpretation,  and 
Legislatures  can  no  more  prevent  its  applica- 
tion to  cases  where  It  irould  have  been  ap- 
plicable at  common  law  than  they  can  abro- 
gate the  right  of  trial  by  Jury."  It  la  secured 
to  the  people  of  Oklahoma  by  section  10  of 
the  Bill  of  Bights,  which  Is  as  follows:  "Sec 
10.  The  privilege  of  the  writ  of  habeas  cor- 
pus shall  never  be  suspended  by  the  authori- 
ties of  tbis  state."  The  great  and  leading  in- 
tent of  our  Constitution  In  respect  to  the  writ 
of  habeas  corpus  Is  manifest  It  Is  that 
every  citizen  may  be  protected  by  Judicial  ac- 
tion from  unlawful  imprisonment  By  virtue 
of  this  broad  and  comprehensive  provlaloik  In 
the  Bill  of  Rights,  and  the  existing  statutes, 
it  is  a  writ  of  right;  and  this  court,  the 
Supreme  Court,  the  dli^ct  and  county  court. 
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and  any  Justice  or  judge  thereof  has  power 
to  grant  writs  of  habeas  corpus  for  the  pur- 
pose of  Inquiring  Into  the  cause  of  reetralnt 
of  liberty  ot  any  person  in  Jail  who  la  in  cus- 
tody in  violation  of  his  rights  under  the  Bill 
of  Bights.  The  Constitution  or  the  laws  of 
the  state,  and  the  court,  justice,  or  judge 
to  whom  the  application  is  made,  shall  forth- 
with allow  a  writ  of  habeas  corpus,  unless  it 
appears  from  the  pedtion  itself  that  the 
petitioner  is  not  entitled  ttiereto.  WhUe  all 
courts  of  record  hare  concurrent  original 
jurisdiction  a  district  court  or  the  Judge 
thereof;  except  as  provided  by  article  2S,  c. 
«8,  Wilson's  Ber.  A  Ann.  St  1908  (sectloa 
6764),  can  only  grant,  issue,  and  determine 
the  writ  upon  the  petition  of  a  party  con- 
fined  in  that  respective  district ;  and  a  coun- 
ty court  or  Judge  thereof,  can  only  grant, 
Imoe,  and  determine  the  writ  upon  the  peti- 
tloa  ot  a  party  confined  In  tliat  particular 
county.  Section  4866,  Wilson's  Bev.  &  Ann. 
8t  190S,  provides  as  follows:  "(1)  The  court, 
cr  Judge,  sball  thereiqmn  proceed  In  a  ram* 
mary  to  bear  and  determine  the  cause ; 
and  U  no  legal  canso  be  shown  for  the  re- 
straint; or  for  the  eontlnaanoe  tSiereof,  shall 
dlacbarga  the  party.**  And  in  all  cases  of 
eommitment  an  a  criminal  durge  the  duty 
of  the  court  or  judge  thereof  upon  such  bear- 
ing 18  similar  to  that  of  the  magistrate  upcm 
a  iffdlmlnary  examination;  and,  thom^  the 
prisoner  may  be  disdiar^d,  be  may  again  be 
arrested  for  the  same  offense  upon  a  sufficient 
showing.  While  the  decision  of  the  court 
or  Judge  may  liberate  the  ivlsaner  from  im- 
prisonment it  does  not  determine  his  Inno- 
cence. He  may  be  charged,  tried,  and  con- 
victed wlthoiit  regard  to  his  dtscharge  upon 
tbe  writ  of  habeas  corpus,  t^n  such  a  hear* 
ing  tbe  guilt  of  the  ivlscmer  of  tbe  crime 
dialled  or  of  tbe  right  to  rearreat  blm  In  con- 
seqnence  of  it,  cannot  be  finally  determined. 
The  order  of  his  discbarge  simply  rdeases 
bim  from  the  particular  restraint  to  which 
he  Is  sol»Jected.  Such  a  decision  cannot  couf 
Vict  him  iKT  acquit  bim  of  the  crime  cliarged. 
It  Is  not  final  Tbe  habeas  corpus  statatss 
of  this  state  are  embodied  in  tbe  Ooda  of 
(Procedure  Civil  (chapter  66,  art.  80)  and  tbe 
Code  ot  Procedure  Criminal  (chapter  68,  art 
29,  Wilson's  Bev.  &  Ann.  St  1008.  Tlie  pro* 
vlslotts  above  quoted  permit  tbe  decision  of 
examining  magistrates  to  be  reviewable  upon 
habeas  corpus ;  otherwise,  the  habeas  'corpus 
articles  contain  no  proviidtm  for  appeal.  It 
is  elanentary  that  tlw  rl^t  of  appeal  Is 
a  Btatntmy  right  ud-  this  rule  Is  eqwdally 
applicable  In  habeas  corpus  cases. 

Tbe  courts  of  sevwal  states  have  held  that 
tbe  dedMons  In  habeas  corpus  cases  are  not 
reviewable  under  a  general  law  allowing  an 
appeal  from  all  final  Judgments.  See  Howe 
V.  StatBb  9  Mo.  690 ;  Bx  parte  Ton^,  11  Mo. 
COS;  Ex  parte  Jllz,  64  Mo.  205,  27  Am.  Bep. 
218;  Oarmth  v.  Taylor,  8  N.  D.  166,  77  N.  W. 
«17 ;  Peoifle  v.  Oonant  69  MldL  665.  26  N.  W. 
7G&  In  some  states  the  rl^t  of  appeal  has 


been  expressly  granted  by  legislative  enact- 
ments; in  other  states  tbe  courts  hold  that 
a  decision  In  a  habeas  corpus  proceeding  is 
appealable  under  a  statute  which  gives  an 
appeal  from  a  final  order  affecting  a  substan- 
tial right  made  in  a  special  proceeding.  See 
State  V.  Budduun,  29  Minn.  402,  18  ii.  W. 
902,  and  Wlnton  r.  Knott  7  S.  D.  179,  68 
N.  W.  788.  By  virtue  of  a  provision  of  sec- 
tion 21  of  the  "Enabling  Act"  (Act  June  6, 
1908,  c.  8835,  84  Stat  277)  all  laws  in  force 
in  the  territory  of  Oklahoma  at  the  time  of 
the  admlsBl<m  of  Oklahoma  as  a  stete  were 
eitended  over  and  put  la  force  throughout 
tbe  stete,  except  as  modified  or  changed  by 
the  "enabling  act"  or  by  the  Constitution  of 
tbe  stete.  Thus  the  adoption  of  tbe  habeas 
corpus  etetntea  of  the  territory  of  Oklahoma 
was  only  so  ter  as  tbe  same  were  not  re> 
pugnant  to,  or  tai  conflict  with,  the  Constltu* 
tim  of  tbe  stet&  Had  It  bem  intoided  to 
provide  for  aKwals  in  habeas  corpus,  some 
ai^roprlato  provision  would  heve  beoi  made. 
Its  omission  affords  tbe  best  evidence  to 
the  contrary,  and,  if  anything  Is  wanting 
to  remove  all  doubt  U  will  be  found  In  the 
nature  and  object  of  this  great  writ  as  a 
OuiBtitDtlaial  right;  Ite  pnipose  being  to 
afford  a  qpeedy  ronedy  to  a  party  unjustly 
accused  tit  the  commission  of  a  crime  with- 
out obstructing  or  delaying  public  justice, 
both  Qt  which  objects  would  be  defeated  bj 
tbe  delays  consequent  qpoi  an  appeal.  Any 
other  role  would  aptmtB  practl<»lly  to  sub- 
vert tbe  constitutional  safeguards  and  the 
fundamental  rights  of  the  dtlsen.  Section 
12  of  tbe  act  creating  the  Criminal  Court  of 
Appeals  (Laws  1907-06,  p.  298,  c  28)  PKh 
vldes :  "Sec.  12.  Said  court  and  judges,  shall 
have  tbe  power  to  Issue  write  oi  habeas  cor- 
pus and  under  audi  regulations  as  provided 
by  law.  Issue  such  write  as  may  be  neces- 
sary to  enforce  ite  own  jurisdiction."  Un- 
der tids  secUra  this  court  ezerdsee  original, 
and  not  appellate  Jurisdiction.  It  is  well 
settled  that  r^iUatlve  restrictions  of  the 
constitutional  privileges  of  the  writ  must  re- 
ceive a  liberal  interpretetlon  at  tbe  bands 
of  the  courts,  with  a  view  of  giving  the  peti- 
tioner the  fidl  beneflto  ot  his  constitutional 
right  to  the  writ  '  . 

It  is  our  opinion  that  under  the  power 
with  wtdcb  this  court  is  Invested  by  the  Con- 
stitution and  laws  of  this  stete  any  person 
restrained  of  bis  liberfy  witbln  tbe  stete  has 
the  right  to  Invoke  the  original  Jurisdiction 
of  this  court  oa  habeas  corpus.  And,  while 
a  Judgment  remanding  tbe  party  oa  a  writ 
of  habeas  corpus  Is  not  subject  to  review  on 
a  writ  of  error  or  appeal.  It  is  entitled  to 
some  consideration  on  a  second  application, 
and  may  warrant  tbe  refusal  of  the  second 
application.  In  the  case  at  bar.  and  In  all 
cases  wboe  tbe  petitioner  on  application 
to  a  district  court,  or  Judge  thereof,  has 
been  remanded,  we  are  ot  the  opinion  that 
tbe  ramstltutlonal  right  of  tbe  party  to  the 
writ  ms  not  exhausted  by  tbe^fl^  remand- 
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log  order,  and  the  petitioner  has  the  right 
to  present  bis  application  to  this  court,  aa 
has  been  done  In  this  case.  We  believe  any 
other  construction  of  the  statute  would  ren- 
der it  unconstitutional,  as  unduly  infringing 
upoi^  the  powers  given  to  the  courts  to  laaoe 
writs  of  habeas  corpus. 

After  an  Indictment  it  has  never  been  the 
practice  of  courts  to  lo<^  Into  the  question 
of  guilt  or  Innocence  on  habeas  corpus ;  tbe 
rule  being  •well  stated  In  tbe  case  of  Ex  parte 
Patman  (Okl.)  95  Pac.  622.  The  opinion  of 
tbe  court  was  rendered  by  Chief  Justice 
Williams,  wherein  he  says:  "The  relator 
being  tn  custody  by  the  sheriff  of  Muskogee 
county  to  answer  an  Indictment  pending  and 
undetermined  in  the  district  court  of  said 
county  for  t!he  crime  of  murder,  a  writ  of 
.habeas  corpus  is  prayed  for  by  relator,  not 
tbat  he  may  be  enlarged  on  bail,  but  it  is 
claimed  by  him  that  he  Is  entitled  to  an  ab- 
solute and  unconditional  discharge  from  cus- 
tody. ♦  •  •  An  application  for  a  hat)eas 
corpus  for  the  purpose  and  under  the  cir- 
cumstances for  which  this  was  made.  Is  cer- 
tainly novel  and  without  precedent  in  the 
courts  of  this  state.  It  would  seem  to  have 
long  since  been  much  too  well  established 
by  the  common  law  as  well  aa  our  statutes 
that  an  ludlctm^t  not  void  -upon  its  face, 
regularly  returned  to,  and  pending  In  a  court 
having  Jurisdiction  thereof,  could  only  be 
disposed  of  by  some  appropriate  proceeding 
in  such  court  for  an  experiment  such  as  the 
present.  Tbe  practice  at  common  law  in  the 
Court  of  King's  Beach  is  thus  stated  In  Wll- 
mot's  Opinions,  106  (Burd  on  Habeas  Corpus, 
331) :  *In  imprisonment  for  criminal  of- 
fenses tbe  court  can  act  upon  it  only  in  one 
of  three  manners:  (1)  If  it  appear  clearly 
that  tbe  act  for  which  tbe  party  is  commit- 
ted Is  DO  crime,  or  that  It  Is  a  crime,  but  he 
is  committed  for  it  by  a  person  who  has  no 
jurisdiction,  the  court  discharges.  (2)  If 
doubtful  whether  a  crime  or  not,  or  whether 
tbe  party  be  committed  by  a  competent  ju- 
risdiction, or  if  it  api}ears  to  be  a  crime,  but 
a  bailable  one,  the  court  bails  htm.  (3)  If  an 
offense,  not  bailable,  and  committed  by  a 
competent  jurisdiction,  the  court  remands  or 
commits  -him.*  It  Is  certainly  essential  to 
the  proper  discbarge  of  Its  duties,  and  tbe 
due  and  efficient  administration  of  the  law, 
tbat  whenever  a  court  assumed  to  act  In  a 
manner  and  over  parties  within  its  Juris- 
diction it  Is  its  right  and  duty  to  proceed 
to  Its  final  determination  without  interfer- 
ence from  any  other  tribunal.  The  writ  of 
habeas  corpus  was  not  designed  to  operate  as 
a  writ  of  error  or  certiorari,  and  does  not 
have  their  force  and  effect  It  does  not  deal 
with  error  or  irregularities  which  render  pro- 
ceedings voidable  merely,  but  such  only  as 
render  them  absolutely  void."  The  sole  pur- 
pose  of  the  certiorari  In  this  case  was  to 
produce  the  record  under  which  the  commit- 
meot  was  originally  made,  and  upon  wbidi 
tbe  dtfltrict  judge  based  bis  findings.  How- 


ever, we  believe  the  proper  practice  Is  to 
require  petitioner  in  this  character  of  cases 
to  produce  aud  make  a  part  of  bis  petition 
tbe  evidence  taken  at  the  prtiimlnary  ex- 
amination. 

This  brings  us  to  tbe  principal,  and  prot>- 
ably  the  real,  question  In  this  case:  Was 
there  any  1^1  evidence  adduced  to  prove, 
or  tending  to  prove  In  any  manner,  that  there 
is  sufficient  cause  to  believe  petitioner  guilty 
of  the  offense  charged?  If  there  was  no  such 
evidence,  the  Justice  of  the  peace  could  not 
make  a  legal  conunltment,  because,  where 
there  is  no  evidence  to  sustain  it,  tbe  com- 
mitment Is  void.  If  there  Is  no  legal  and 
competent  testimony  connecting  petitioner 
with  the  crime  for  which  he  is  Aarged,  aa 
found  by  the  district  Judge,  then  tbe  peti- 
tioner should  be  discharged.  We  have  care- 
fully read  and  reviewed  the  testimony  as 
shown  by  the  transcript  The  testimony 
shows  that  one  Sam  Potter,  residing  at 
Hinco,  Grady  county,  Okl.,  was  on  the  night 
of  September  12,  1908,  between  tbe  hours 
of  9  and  10  o'clock,  foully  murdered  upon  tbe 
front  porch  of  his  h(Hne  In  said  city  by  hav- 
ing bis  Skull  crushed  with  an  Iron  bar.  His 
body  was  found  lying  on  the  porch  -with  an 
iron  bar  beside  it  There  was  no  direct  tes- 
timony as  to  who  committed  tbe  crime,  but 
there  were  circumstances  which  might  well 
tend.  In  connection  with  other  facts,  to  in- 
duce a  b^Ief  in  petitioner's  guilt  We  are 
constrained  to  hold  tbat  substantially  the 
proof  Is  almost  positive  that  petitioner  has 
guilty  knowledge.  The  evidence  against  him, 
we  must  admit  is  not  as  strong  as  It  might 
be,  and  tbe  inference  of  guilt  does  not  flow 
from  tbe  circumstances  with  such  an  absolute 
and  irresistible  certainty  as  we  sometimes 
find,  but  still  the  evidence  was  sufficient  to 
put  petitioner  up  on  his  defense.  It  will 
not  be  necessary  to  notice  it  in  detail.  The 
testimony  tends  to  show  that  the  deceased 
was  tbe  victim  of  a  conspiracy,  and  with- 
in the  hour  preceding  tbe  finding  of  his  dead 
body  petitioner,  together  with  three  other 
iwrsons,  consulted  near  his  home  regarding 
money  held  by  the  deceased,  and  that  peti- 
tioner, being  one  of  the  number,  was  di- 
rected by  his  confederates  to  secure  this 
money  from  deceased.  It  further  shows 
that  deceased,  together  with  petitioner  and 
bis  codefendants,  was  engaged  in  question- 
able, If  not  criminal,  transactions  on  the  day 
deceased  was  killed.  The  testimony  further 
shows  tbat  petitioner  was  seen  by  several 
witnesses  leadli^  deceased  towards  his  home 
shortly  before  tbe  murder  was  conunltted. 
An  effort  was  made,  as  shown  by  the  testi- 
mony, to  prove  an  alibi,  but  the  petitioner 
or  his  codefendants  did  not  testify.  We 
deem  It  sufficient  to  mention  these  drcum- 
stances  which  tend.  In  connection  with  other 
facts  shown,  to  prove  the  guilt  of  [wtitioner. 
The  foregoing  incriminating  drcumatancea 
are  tiiown  by  competent  testimony,  and  not 
by  Illegal,  Incompetent,  ineleran^  hearsay, 
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opinion,  or  aeesndair  eridoioe.  We  win  not 
further  comment  npon  the  evidence,  aa  we 
do  not  desire  tiiat  our  comments  ahoold  In 
any  way  Inflnoica  the  final  trial. 

Justice  Kane  in  the  cam  of  In  re  numias 
et  al.  (OU.)  98  Pae  980,  In  a  well-conaldered 
opinion,  states  the  rule  to  be  that  "Uie  bur- 
den of  proof  is  on  the  petitioner  in  a  cap- 
ital case  to  show  that  be  is  Illegally  de- 
prlTed  of  his  liberty.**  The  reaaimliiK  and 
the  rales  enunciated  therein  appeal  to^  and 
meet  t}ie' approval  of,  this  court  It  Is  tiie 
opinion  of  tbls  coort  that,  applying  the  rales 
ber^  emuKlated  to  the  facts  and  clrcmn- 
stances  as  shown  by  all  the  evidence  before 
US,  tint  petttlonw  la  not  unlawfiilly  re- 
strained of  his  Uborty,  and  that  respondent, 
the  sheriff  «C  Grady  county,  OkL,  propnly 
and  legally  holds  said  petitioner. 

The  -writ  of  habeas  corpus  Is  tberefore 
denied,  and  the  petitioner,  Charles  John- 
son,  la  hereby  remanded  to  the  custody  of 
the  sheriff  of  Oradr  county,  Ofcl. 

FUBUAN.  P.  J.,  and  BAKER.  J.,  concur. 


VICEEIRS  T.  UNIIDD  ffTATES. 

(Criminal  Court  of  Appeals  of  Oklahoma.  Nov. 
19,  1008.) 

1.  Rape  (8  25*>— iNOicrMEST—SuFFicrEKcr. 

An  indictment  for  rape  under  section  911, 
Ind.  T.  Ann.  St  1899  fMansf.  Dig.  8  1568),  that 
omits  to  all^  that  the  accused  "did  carnally 
know,  fordbly  and  against  her  will,*'  or  at  least 
allege  "sexual  Intercourse  against  the  will  and 
witfioat  the  consent**  ot  the  female.  Is  fatali; 
defective. 

[Ed.  Note. — For  other  cases,  see  Rape,  Gent 
Dig.  S  29;  Dec  Dig.  3  25.»1 

2.  IRDIOTUENT  AND  InrOBKATION   (8  71*)  — 

Cbbtaintt  and  Pabtioulabitt— Sufficien- 

CT. 

Xn  framing  an  indictment  tlie  genera!  rule 
is  "that  the  offense  shall  I>e  so  described  that 
the  defendant  may  Iroow  how  to  answer  it,  the 
court  what  judgment  to  pronounce,  and  that  a 
conviction  or  acquittal  on  it  may  be  pleaded 
in  bar  of  another  Indictment  for  the  same  of- 
fenBe." 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  |  193;  Dec  Dig. 

i  71.*] 

3.  Raps  ({  60*)— Puniseubni^afita]:.  Pum- 

ISHlfBNT. 

A  verdict  of  gnllty  "without  capital  pun- 
ishment" may  be  rendered  In  a  rape  case  nnder 
Act  Cong.  Jan.  16,  1897,  c  29,  29  Stat  487  (U. 
S.  Cmip.  St  1901,  p.  ^20),  even  if  there  are  no 
mitigating  or  palliating  dicnmstanees. 
[Ed.  Note.— For  other  cases,  see  Rape,  Dec 

Dig.  s  6a*i 

4.  GBtuiNAL  Law  (I  796*)  —  iNsrsaonoNS — 

Punishment. 

It  is  the  duty  of  the  trial  court  to  In- 
stroet  the  jury  that  if  they  shall  find  a  verdict 
of  gnil^  of  rape  they  may  qualify  their  ver^ 
diet  by  uie  words,  "without  capital  punishment" 
no  matter  what  the  evidence  may  be. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  1928;  Dec  Dig.  |  796.* j 


5.  Indians  (|  88*)— Cbdces  ts  Indian  Goun- 

TBT— PBOSXOXmON  —  iHSTBUCIIOn  —  PDN- 
JSHHERT. 

Id  this  case  the  evidence  should  affirmative- 
ly show  that  tiie  defendant  Is  not  an  Indian 
before  the  question  of  the  death  poialty  could 
be  submitted  to  the  Jury, 

[Ed.  Note.— For  other  cases,  see  Indians,  Dec 
Dig.  8  36.*] 

6.  Rape  (S  59*) — iNarBuonoNB— Gbade  ot  Or- 
FBneB. 

Where  the  proof  is  inconclusive  as  to  the 
consummation  by  penetratiou,  and  the  proof  is 
evident  as  to  assault  with  intent  to  commit  rape, 
it  is  the  dn^  ct  the  trial  court  to  instruct  the 
jury  of  their  right  to  omvlct  <tf  the  lower  of- 
fense. 

IJSa.  Note.— For  other  cases,  see  Bape,  Osnt. 
Dig.  t  99;  Dec  Dig.  »  SOn 

7.  Rape  (8  64*)  — Evidence- Sufpicienot— 

COBBOBOBATION— NBCESfinr. 

A  conviction  of  rape  with  sentence  of  death 
cannot  be  based  on  contradictory  testimony  of 
the  proseentrtx  as  to  whether  or  not  there  was 
penetration. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
IHg.  H  83,  84;  Dec  Dig.  |  64.*] 

8.  CannNAi,  Law  (|  860*)— Btxdkmce— Othxi 

Opfenbes. 

Evidence  la  admissible  that  tends  directly  to 
prove  the  defendant  guilty,  although  It  may  also 
tend  to  prove  a  distinct  felony  and  thus  preju- 
dice the  accused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  88  822-824;  Dec  Dig.  |  369.*] 

9.  Cbiuinal  Law  (8  869*)— Evidence— Otheb 
Offenses. 

On  a  trial  for  rape,  evidence  of  other  In- 
dependent crimes,  such  aa  burglary  and  larceny, 
committed  by  drfendant  In  uiother  state.  Is  in- 

BdmlBsible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  88  822-824;  Dec  Dig.  8  369.'] 

10.  Cbiuinal  Law  (8  1037*)— Review— Pbes- 

ENTATION  and  BeSEBVATION  OP  GBOUNDS  OP 

Review— Misconduct  or  CouNSEXh 

Where  the  language  nsed  by  the  Assistant 
United  States  Attorney  in  bis  opening  statement 
is  calculated  to  prejudice  the  accused,  and  prop- 
er objection  is  made  and  overruled  by  the 
court,  and  exception  taken,  the  qnestiott  will 
be  reviewed  by  this  court,  but  not  otherwise. 

[Ed.  Note — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1691,  26^;  Dec  Dig.  I 
1037.*] 

11.  Cbikinal  Law  (8  919*)- New  Tbial— Ab- 

GUUENT  or  PbOSECUTINO  AlTOBNET. 

When  the  remarks  of  the  Assistant  Unit- 
ed States  Attorney  to  the  jniy  In  a  rape  case 
appeal  to  their  fears  or  vanity  and  tend  to 
coerce  and  cajole  them.  It  Is  good  grounds  for 
a  new  trial,  and  the  motion  for  new  trial  should 
have  been  granted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  88  2197-2201;  Dec  Dig.  1 
919.*] 

12.  Cbiionai,  IiAW  (I  '^*)  —  ABonwcNT  or 
PXOBBOimHO  Attobnet. 

Where  the  Assistant  United  States  Attor- 
ns In  bis  argomeut  to  the  jury  went  outside 
of  the  record  and  appealed  to  the  i>assion8  and 
prejudices  of  the  juiy,  and  objection  was  made 
and  overruled,  the  strength  of  the  testimoiv 
against  the  defendant  will  be  considered,  ani^ 
if  the  impn^r  statements  may  have  determin- 
ed the  verdict,  a  new  trial  will  be  granted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  8  1676;  DecDig.  t  728.*] 

(Syllabus  by  the  Court) 


*Por  other  eases  see  same  topic  and  ssotloa  NnUBER  In  Deo.  ft  Am.  Digs.  IMT  to  dats^  A  Biisottu  IndeiM 
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Error  to  the  United  States  Coart  for  the 
Western  Distrlot  of  the  Indian  Territory,  at 
Uuskogee;  before  Justice  WUllam  R.  Law- 
rence. 

Joe  yickers  was  convicted  of  rape,  and 
brought  error  to  the  United  States  Oourt  of 
Appeals  for  the  Indian  Territory,  whence 
the  case  was  transferred  under  the  enabling 
act  to  the  Supreme  Court  of  Oklahoma,  and 
from  that  court  to  the  Criminal  Court  of 
Appeals.    Reversed  and  remanded. 

Lynn  W.  Gulp,  John  Watkins,  J.  H.  Wy- 
and,  and  George  K.  Powell,  for  plaintiff  In 
error.  WUliam  M,  Mellette,  U.  S,  Atty., 
Charles  West,  Atty.  Oen.,  and  W.  O.  Reeves, 
Asst  Atty.  Oen.,  for  the  United  States. 

DOYLE,  J.  The  plalntur  In  error  was  In- 
dicted in  the  United  States  court  In  the 
Indian  Territory  for  the  Western  DlBtrlcA  ot 
said  territory,  sitting  at  Muskogee,  at  the 
Octoba  term,  1904,  for  the  crime  of  rape,  al- 
leged to  hare  been  committed  within  said  ]u- 
risdlctloa  on  the  10th  day  of  May,  1904, 
upon  one  Bessie  Dunbar.  Said  indictment 
was  returned  in  open  court  on  the  4th  day 
of  October,  1904.  D^endant  was  dnly  ar* 
ralgned,  and  pleaded  not  ffoilty,  and  was 
tried  upon  said  Indictment  at  the  January, 
1605,  term  of  said  court  The  Jury  returned 
a  verdict  finding  the  defendant  guilty  of 
rape,  as  charged  in  said  Indictment  Where- 
upon the  defendant  filed  his  motion  for  a 
new  trial,  which  motion  was,  on  the  7th 
day  of  April,  1905,  sustained  by  the  court, 
and  a  new  trial  ordered.  Thereafter,  at 
the  January,  19Q0,  term  of  said  court,  a  sec- 
ond trial  was  had.  and  on  the  Uth  day  of 
January,  1906,  the  Jury  in  said  case  returned 
the  following  verdict:  "We,  the  Jury,  find 
the  defendant  guilty  (rf  rape  In  the  manner 
and  form  as  charged  In  the  Indictment"  On 
the  10th  day  of  February,  1906,  the  court 
overruled  dteftiidant^a  mothm  for  a  new  trial. 
Whereupon  ttte  defendant  moved  the  court  in 
arrest  of  Judgment  upon  said  verdict  for  the 
reason  that  the  venue  had  not  been  proven, 
which  motl(Hi  was  denied,  and  the  court  then 
and  th»e  sentoiced  dtfendant  to  be  hanged 
on  the  20th  day  of  April,  1006,  at  the  dty  of 
Muskogee.  And  thereafter,  on  the  same  day, 
to  wit  the  10th  day  of  February,  being  a 
day  of  the  regular  January,  1906,  term  of 
said  court  In  the  afternoon  of  said  day,  the 
defendant  was  again  brought  before  the 
court  and  was  aBked  by  the  court  If  he  had 
anything  to  say  why  the  Judgment  of  the 
court  shonld  not  be  pronounced  upon  him,  the 
court  explaining  to  the  defendant  the  nature 
of  the  charge,  the  result  of  the  trial,  and 
the  meaning  of  the  verdict;  and  then  and 
there,  over  defendant's  objection,  again  sen- 
tenced defendant  to  be  hanged  on  the  20th 
day  of  April,  1906.  On  the  12th  day  of 
April,  1906,  a  writ  of  error  waa  allowed  to 
the  United  States  Court  of  Appeals  for  the 
Indian  Territory,  and  this  case  was  pending 


in  said  court  when  Oklahoma  was  admitted 
into  the  Union  as  a  state.  It  was  then  re- 
moved to  the  Supreme  Court  of  Oklahoma, 
by  virtue  of  the  provisions  of  the  enabling 
act  and  the  Constitution  and  laws  of  Okla- 
homa, and  was  duly  transferred  to  this 
court  by  virtue  of  section  170,  art  7,  of  the 
Constttution  of  Oklahoma,  and  chapter  28, 
Sesa.  Laws,  Ist  Sess.  Leg.  Asaem.  Okl.,  the 
same  being  entitled  "An  act  creating  a  crim- 
inal court  of  appeals,  and  defining  the  Jn- 
risdictiou  of  said  court,"  approved  May  18» 
1908  (Laws  1907-^  p.  291). 

Numerous  asBlgnmrats  ot  error  are  pre- 
sented by  the  petl11(m,  and  are  argued  in  the 
brieflB;  such  ai  the  verdict  la  not  supported 
by  suffldent  evldmce,  error  oC  the  court  In 
admitting  evidence  of  ofFensee  other  than  the 
one  charged,  Imjffoper  conduct  of  the  United 
States  attorn^  in  a^ulzw  the  case,  anoiM 
In  admitting  Incompetent  teatlmony,  In  ex- 
cluding competent  testimony.  In  failing  to 
furnish  the  list  of  Jurors  who  were  to  hear 
the  case,  in  overruling  motton  for  new  trial, 
and  in  not  sustaining  motion  In  arrest  ot 
Judgment  and  also  In  resentencing  defend- 
ant The  main  contentloiL  of  the  defendant 
In  the  oral  argummt  <jt  the  case  before  this 
courts  by  Mr.  Powell,  his  counsel,  was:  Flrat, 
that  there  was  not  sufficient  evidence  to  war> 
rant  the  conviction ;  second,  that  it  was  re- 
versible error  to  a<£Unlt  evidence  of  other  of- 
fenses; third,  that  the  misconduct  of  the 
United  States  attorney  was  such  that  the 
defendant  was  demled  a  fair  and  Impartial 
trial. 

We  have  carefully  examined  the  record, 
and.  In  the  consideration  of  this  case,  we 
have  tried  to  exercise  that  degree  of  caution 
and  care  Uiat  a  proper  administration  of  the 
criminal  lavra  demand  of  all  courts  In  all 
cases  of  life  and  death,  l^ie  record  showing 
the  tndlctm«it  <hi  whcb  he  was  tried  (omit- 
ting the  formal  parts)  reads  as  f (diows : 

"In  the  United  Slates  Court  In  the  Indian 
Territory,  for  the  Westran  District  of  said 
Territory,  at  the  October  Term,  A.  D.  1904. 
United  BtateSk  Plaintiff,  yb.  Joe  Vlckers,  De- 
fendant Indictment  for  rape.  The  grand 
Jurors  of  the  United  States  <ft  America,  duly 
selected,  impaneled,  sworn,  and  charged  to 
Inquire  within  and  for  Uie  body  of  the  West- 
em  District  (tf  the  Indian  Territory  in  the 
name  and  by  the  authority  of  the  United 
States  of  America,  upon  their  oaths,  do  find, 
present  and  charge  that  one  Joe  Vickers  on 
the  16th  day  of  May,  A.  D.  1904,  within  the 
Western  District  of  the  Indian  Territory, 
in  and  upon  one  Bessie  Dunbar,  a  female, 
forcibly  and  felonloudy  did  make  an  assault 
and  her,  the  said  BesAe  Dunbar  not  being 
then  and  there  the  wife  of  him,  the  said  Joe 
Vlckers,  contrary  to  the  form  of  the  statute 
In  such  case  made  and  provided  and  against 
the  peace  and  dignity  of  the  United  States 
of  America.  E.  L.  Klstler,  Assistant  United 
States  Attorn^,  Western  District  of  Indtan 
Territory."  ^  , 
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It  !■  beyond  the  comprehenolon  of  tbli 
oonrt  to  vnderataDd  bow  tbe  indictment  In 
tbifl  caae  coula  be  considered  sufficient 
the  trial  court  to  sustain  the  Judgment  and 
smtence  imposed.  If  we  accept  tbe  allega- 
tion ot  felonious  assault,  this  Indictment  does 
not  allege  a  ^gle  act  whi«di  enters  into  and 
ctnutltutes  asj  one  of  the  ees«ttlal  dements 
of  tbe  crime  of  rape.  Section  dU,  Ind.  T. 
Ann.  St  1890  (Mansf.  Dig.  1  1568).  defines  tbe 
oCTense  of  rape  as  follows:  "Rape  is  the 
carnal  Icnowledge  of  a  female  forcibly  and 
i^inat  her  will.**  This  Indictment  omits  to 
allege  the  following  elemrats  of  the  ofrenae 
as  above  defined:  That  he  ftimilously  did 
rarlab,  and  camally  know  fbrcibl}',  and 
against  the  will  of  said  female;  or  at  least 
set  fbrth  sexual  intercourse  ommltted  against 
the  will,  and  without  tbe  consoit  of  the  fe- 
male. This  omission  renders  the  Indlctmoit 
fatally  defectlvft  Under  any  rule  of  ood- 
Btnictlon  it  to  not  suffldoiL  It  does  not  fol- 
low the  language  ctf  the  stetnte.  The  fact 
charged  as  the  offense  Is  not  stated  with  a 
sufficient  d^ree  of  certainty  to  enable  the 
oonrt  to  pnmonnoe  Judgment  ap(ni  a  convlo- 
tlon,  according  to  the  right  of  the  case;  and 
it  Is  not  sufficiently  certain  to  enable  the  ao 
cnsed  to  ifiead  tbe  Judgment  that  may  be 
glren  upon  it,  in  bar  of  another  prosecution 
for  the  same  ofloisa.  It  denies  to  defmd- 
ant  his  constitutional  rig^  to  be  informed  of 
the  nature  and  cause  of  tbe  accusation.  *A 
defendant  should  be  dearly  Infiwmed  in  tbe 
Indtctment  ot  the  exact  and  full  cba^  made 
against  falm.  The  gttieral  rule,  to  whldi 
there  are  but  few  eneptions,  is  that  all  the 
material  facts  and  circumstances  comprised 
In  the  definition  of  the  ofteue  must  be  al- 
leged. This  indictment  does  not.  In  any  way, 
charge  a  felonious  rsTisbment  It  Is  our 
oplni<m  that  the  charging  part  of  tms  In- 
dictment Is  not  in  substance  sufficiently  spe- 
cific to  put  the  defendant  fairly  on  trial  for 
tbe  ofTense  sought  to  be  diarged. 

Emur  in  the  record  is  not  presumed ;  there 
should  be  at  least  stmie  evidence  to  show  It 
Howerer.  befwe  a  court  of  last  resort  af- 
firms a  Judgment  of  conTlction  in  a  capital 
cuse,  it  should  appear  affirmatively,  from  the 
record,  that  every  step  necessary  to  the  validi- 
ty of  tbe  sentence  has  been  taken.  We  be- 
lieve, from  our  examination  of  tbe  record, 
tbat  this  case  has  bem  tried  and  snbmltted 
to  tbe  jury  upon  an  erroneous  theory,  prej- 
udicial to  the  rights  of  tbe  defMidant  and 
which  had  a  controlling  influence  upon  tbe 
trial  and  the  result  Although  not  urged 
Dpou  the  trial,  nor  here,  we  deem  It  our  duty 
to  pass  upon  and  decide  this  onestion,  as 
that  which  the  law  makes  essential  In  pro- 
ceedings invidvlng  the  deprivation  of  life  can- 
not be  dispensed  with  or  affected  by  tbe  con- 
sent of  the  accused,  much  less  by  his  mere 
fiailure,  when  cm  trial,  to  object  to  unanthor^ 
teed  methods.  It  seems  tbat  the  court  did 
iM>t  Instruct  the  Jury  as  to  their  right  to  re- 
turn a  qualified  rerdlct  While  the  Arkan- 


sas procedure  was  In  f<Hrce  In  tbat  Jurisdic- 
tion, tbe  federal  laws  controlled  in  fixing  tbe 
penalty  in  a  case  of  this  Und,  and  provided: 
"That  In  all  cases  where  the  accused  Is  found 
guilty  of  the  crime  of  murder  or  of  rape, 
under  section  five  thousand  three  hundred, 
thirty-nine,  and  five  thousand  three  hundred, 
forty-five,  Bevlsed  Statutes,  the  Jury  may 
qualify  their  verdict  by  adding  thereto,  'with- 
out capital  punishment'  and  whenever  the 
Jury  shall  return  a  verdict  qualified  as  afore- 
said, tbe  person  convicted  sball  be  sentenced 
to  imprisonment  at  hard  labor  for  life." 
Act.  Jan.  IS,  1897,  c.  29,  29  Stat.  487  (U.  S. 
Comp.  St  1901,  p.  8620)<  It  was  the  duty  of 
the  trial  court  to  Instruct  the  Jury  that.  In 
case  tb^  found  tbe  defendant  guilty  of 
rape,  they  ml^t  qualify  their  verdict  by  the 
words  "without  capital  punishment"  no  mat- 
ter what  the  evidence  was.  In  the  case  of 
Winston  T.  United  States,  172  U.  S.  303,  19 
Sup.  Ct  212,  43  li.  Ed.  456,  the  syllabus  is 
as  follows:  "Under  the  act  of  Congress  of 
January  16,  1887,  c.  29,  1 1,  by  which,  in  all 
cases  where  tbe  accused  is  found  giUlty  of 
the  crime  of  murder,  the  Jury  may  qualify 
their  rerdlct  hy  adding  thereto  'without 
capital  punhQiment*  and  whenever  the  Jnry 
shall  return  a  verdict  qualified  as  aforesaid 
the  person  convicted  shall  be  sentenced  to 
ImifflstHiment  at  hard  labor  for  llf^  tbe  au- 
thority of  the  Jury  to  decide  that  the  accused 
shall  not  be  punished  capitally  is  not  limit- 
ed to  cases  In  which  tbe  court  or  tbe  Jury  Is 
of  opbdon  tha^  there  are  ifiall^ting  or  miti- 
gating circumstances,  but  it  extends  to  every 
case  in  which,  upon  a  view  of  tbe  whole  evi- 
dence, tbe  Jnry  Is  of  opinion  that  It  would 
not  be  Just  or  wise  to  Impose  capital  punish- 
ment*' And  In  Calton  v.  Utah,  130  U.  S.  83, 
9  Sup.  Ct  435.  32  Ed.  870.  a  sentence  of 
death  upon  conviction  of  murder  In  the  first 
degree  was  reversed,  because  the  Judge  bad 
not  called  tbe  attention  of  the  Jury  to  their 
right,  under  the  statute,  to  recommend  im- 
prisonment for  life,  at  hard  labor  in  the 
penitentiary,  in  place  of  the  punishment  of 
death,  and,  without  a  recommendation  to  that 
effect,  the  court  could  impose  no  othffl  pun- 
ishment than  death.  The  defendant  was  en- 
titled to  have  the  question  of  a  qualified 
verdict  submitted  to  tbe  Jury  In  this  case. 

To  authorize  a  Judgment,  the  verdict  in  a 
criminal  case  must  respond  to  the  Issnes  snb- 
mltted to  the  Jury.  Its  sufficiency  Is  deter- 
mined by  ascertaining  whether  It  Is  respon< 
slve  to  and  covers  the  offense  charged  In  the 
Indictment  12  Oyc.  p.  600.  It  must  con- 
tain within  its  system,  or  by  reference  to  tbe 
Indictment  every  material  element  of  tbe 
crime.  Wliere  an  Indictment  shows  a  crime, 
a  general  verdict  of  guilty  in  manner  and 
form  as  c^rged  In  the  indictment  Is  a  special 
finding  of  each  element  of  the  crime  as  charg- 
ed, and  is  sulDcIent  Reference  to  the  in- 
dictment is  limited  to  the  crime  therein 
charged.  In  this  case,  while  the  Indict- 
ment Is  labeled,  "Indictment  for  Eape^" 
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the  only  offense  charged  was  assanlt,  and 
tbe  verdict  was  a  verdict  merely  of  assault 
and  not  of  rape,  and,  as  a  general  verdict^ 
tt  was  not  sufficient  to  authorize  tbe  judg- 
ment and  sentence.  The  court  did  not  sub- 
mit to  the  Jury  whether  defendant  was  guil- 
ty of  assault  with  Intent  to  commit  rape. 
If  the  Indictment  had  pn^erly  charged  the 
offense  of  rape,  this  otteoBe  would  have  been 
included  also,  and  whenever  the  evidence, 
as  la  this  case,  warrants  1^  the  duty  of  the 
court  l8  to  instruct  tbe  Jury  upon  the  other 
offenses  included  In  the  €Xlme  charged.  Pratt 
V.  State,  61  Ark.  167,  10  8.  W.  233. 

Tbe  next  QuestUm  that  ariaeB  is.  did  the 
trial  court  have  the  i>ower  and  authority  to 
inflict  the  death  penalty  under  the  statutes 
and  evidence  In  the  oise?  An  act  of  Janu- 
ary IS,  1897,  provides:  *1bat  any  Indian 
who  dull  commit  tbe  oflmae  of  rape  vrithin 
the  limits  of  any  Indian  Beservatlon,  shall 
be  punished  imprisonment  at  the  discre- 
tion of  the  court  So  mndi  of  tbe  ninth  sec- 
tion of  chapter  three  hundred  and  forty-ona 
of  the  acts  of  the  year  1SS5  as  Is  InconslBt- 
ent  herewith  is  herewlQi  repealed."  29  Stat 
487.  C.  29:  Fed.  Stat  Ann.  vol. '6,  p.  7B0. 
Under  the  fwegolng  provision  of  the  federal 
laws,  we  believe  It  was  necessary  for  the 
evidence  to  ihow  that  the  defendant  was 
not  an  Indian  beftnre  a  question  of  the  death 
penalty  could  be  8id>mitted  to  the  Jury.  In 
tbe  case  of  Lucas  v.  XTnlted  States,  163  U. 
8.  612,  16  Sup.  Gt  1168,  48  L.  Bd.  282,  Jus- 
tice Shlras,  lit  apeaklng  for  tbe  court  among 
other  tbbigs,  said:  "The  view  of  tbe  trial 
court  therefore,  seems  to  have  been  that  a 
finding  of  the  fact  12iat  the  deceMed  was  a 
negro  established  the  Jurisdiction  of  tbe 
court  by  reason  of  a  presumption  that  a 
negro,  tiiough  found  within  tbe  Indian  Ter> 
rltory,  was  not  a  member  of  the  tribe.  In 
so  holding;  we  think  the  court  erred.  If 
there  Is  any  presumption  In  audi  a  case,  it 
rather  is  that  a  n^ro  found  wlOiin  the  In- 
dian Territory,  associating  with  tbe  Indians, 
Is  a  m«nber  of  the  tribe  by  adoption.  *  «  • 
We  think*  therefore,  that  the  court  erred  in 
Instructing  the  Jury  ^t  they  had  a  right 
to  find  that  tlie  deceased  was  not  a  member 
of  the  Choctaw  Nation  from  tbe  mere  fact 
that  he  was  a  negro."  Under  the  rule  quoted 
above,  it  was  necessary  that  the  evidence 
should  show  Uiat  the  dtf^idant  was  not  an 
Indian,  before  a  qnestloa  of  the  death  penal- 
ty could  be  submitted  to  the  Jury.  The  rec- 
ord falls  to  show  any  evidence  upon  this 
question.  This  b^g  a  case  of  life  and 
death,  where,  against  an  express  exception 
in  tbe  law,  with  no  evidence  exc^t  by  Infer- 
ence only,  the  court  assumed,  in  fixing  the 
death  penalty,  that  the  defendant  wst  not  an 
Indian.  We  believe  ttie  nature  and  circum- 
stances of  this  case  strongly  re-enforce  the 
rule  of  evidence,  as  enunciated  In  the  case 
of  Lucas  T.  United  States,  supra;  and  in 
the  ai^llcatlon  of  that  rule,  In  weighing  the 
evidence  offered,  the  court  was  without  pow- 
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er  or  aul^rity,  under  tbe  law,  In  passing 
the  sentence  of  death  nptm  the  defendant 
In  the  case  oi  Grain  v.  United  States,  183  U. 
S.  625,  16  Sup.  Ct  962,  40  L.  Ed.  1097,  Jus- 
tice Harlan,  didlverlng  tbe  (pinion  of  the 
court  says:  'TTbe  record  of  a  c<mvictIon 
should  show  distinctly,  and  not  by  infer- 
ence merely,  that  every  at^  Invtdved  In  due 
process  of  law  and  essentia]  to  a  valid  tri- 
al was  takoi  in  the  trial  conr^  otherwise 
the  Judgment  will  be  erroneous,  defend- 
ant may  be  gull^*  and  may  deserve  fully 
tbe  punishment  imposed  upon  him  by  the 
sentmce  of  the  trial  court  but  it  w^  bet- 
ter that  he  should  escape  altogether  than 
that  tbe  court  should  sustain  a  Judgment  of 
conviction  of  an  infamous  crime  where  the 
record  does  not  dearly  show  that  there  was 
a  valid  trial." 

Undw  the  assignments  of  oror,  the  prin- 
cipal oontraitltm  of  defendant  is  that  there 
was  not  sufficient  evidence  to  warrant  the 
conviction  of  defendant  of  the  crime  sonant 
to  be  diarged,  and  that  the  evlduice  <mly 
dMwed  an  assault  with  Intent  to  commit 
rape.  While  it  Is  a  rule  approved  by  this 
court  that  wfam  tbere  is  any  evidence  to 
siq^port  a  cmvlction,  or  where  the  evldoice 
is  conflicting,  tiie  appellate  court  Will  not 
review  the  record  for  the  purpose  of  ascer- 
taining or  determining  tbe  weight  or  suf- 
ficiency of  the  evidence,  and  ordinarily  the 
verdict  approved  by  the  trial  court  will  be 
allowed  to  stand,  but  cases  of  this  diar- 
acter  have  always  beoi  held  an  exception  to 
such  rule,  and  evoi  ensoptlonal  in  this  and 
othor  particulars,  from  the  rules  of  proce> 
dure  in  ordinary  criminal  cases.  We  have 
examined  and  fully  considered  all  the  testi- 
mony as  shown  by  the  transcript  and  we 
are  constzalned  to  believe  tlut  the  evldmoe 
is  not  snfflicient  to  show  that  Itie  assault 
to  whldi  prosecutrix  testified  was  canmm- 
mated. 

To  summarize  the  testimony.  It  shows  that 
prosecutrix  Is  a  white  woman,  21  years  of 
agfi^  married  and  living  wttti  her  husband 
on  a  farm  about  6  miles  south  of  Wagoner, 
Ind.  T.,  iB  a  loghonsev  wltb  a  small  lo^onae 
used  as  a  kitchen  adjoining.    On  the  day 
charged  In  the  indictment  the  defendant,  a 
negro  boy  about  17  years  <ad,  appeared  at 
this  place  about  1  p.  m.   The  buSband  of 
prosecutrix  was  woiidag  in  a  fldd  aboat  a 
quarter  oC  a  mile  distant  from  the  faonaew 
There  was  another  house  about  ISO  yards 
distant  from  the  home  of  prosecutrix  where 
some  of  her  relatives  resided.  The  d^end- 
ant  was  carrying  a  Winchester  rifle  aud  a 
small  bundle^    Meeting  prosecutrix  in  tbe 
yard,  by  threate  he  forced  her  to  go  tcxto 
the  kitedien,  and  Uiere  1^  force  she  states 
he  ravished  ber.  He  then  ran  away. 

Ind.  T.  Ann.  St  t  912  (Mausf.  Dig.  |  1560>, 
provides:  "Proof  of  actual  penetratton  into  ti^e 
body  shall  be  sufficient  to  sustain  an  indict- 
ment for  rape."  The  testimony  of  prosecnx. 
trix  Is  all  that  Is  offered  by  the  govannaex&t 
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to  {Hwe  the  offense.  She  testlfles  that  fear 
did  not  cause  her  to  Bobmlt,  and  tbat  A6tm&- 
ant  tried  ta  Uiraw  her  down  bat  cotdd  not 
Taking    Into    coiuddOTatlon    the  relatlTe 
strength  ctf  the  parties,  and  Uie  fact  that 
proeecatrlx  remained  standing,  her  testimony 
as  to  ber  poalHwi  when  the  act  of  penetration 
occarred,  the  brief  time  tbat  defendant  was 
tbere,  and  the  other  drcnmstances  as  shown 
by  her  testimony,  tills,  together  with  the  fact 
tbat  no  evidence  was  offered  to  show  that  she 
was  otherwise  Injured  or  bruised  In  any  way, 
or  tbat  her  hair  was  disheveled,  or  that  her 
clotbea  were  torn,  and  the  fact  that  no  out- 
er; was  made,  leads  ns  to  believe  that  prose- 
oitrlx  was  mistaken  and  misapprehended  the 
real  fact   Hie  force  used  must  have  been 
flieb  as  might  reasonably  be  snffldent  to  over- 
come her  resistance.   Under  all  the  drcnm- 
stances as  shown  by  the  evidence,  the  test!' 
moQy  of  tbe  prosecutrix  does  not  Import  ab- 
solute verity.   Her  person  and  ber  feelings 
bad  been  outraged,  and  her  virtue  violated 
by  a  lecherous  degenerate  whose  acts  and  In- 
tention, at  least,  were  sndi  that  no  punish- 
ment short  of  the  extreme  could  approach 
tbe  adequate,  and  the  assault  was  such  as 
might  reasonably  cause  her  to  honestly  be- 
lieve that  her  person  had  been  polluted  and 
her  body  penetrated.  Prosecutrix's  testimony 
tdu>wlng  the  vulgar  remark  of  defmdant  con- 
flnus  onr  conclusion.    The  history  of  crim- 
inal trials  is  replete  where  witnesses  have, 
through  malice,  misapprehension,  mistake,  or 
weakness  of  mind,  made  declarations  tbat 
were  inconsistent  with  the  actual  facts.  In 
tblB  case  we  are  of  the  of^nlon  that  the  evi- 
dence Is  not  sufficient  to  shoir  that  the  ot- 
fense  was  consummated. 

Several  assignments  of  error  are  based  up- 
on the  action  of  the  court  In  admitting,  over 
the  objections  of  the  defendant,  evidence 
sbovlng,  or  tending  to  sbow,  tbat  the  de- 
fendant had  been  guilty  of  offenses  other 
than  the  one  chai^^  In  the  indictment.  The 
evidence  of  tbe  witness  Dyer  was  to  the 
effect  that  about  the  hour  of  12  o'clock  on 
S^tember  12th  the  defendant  was  at  his 
place,  this  being  about  a  mile  distant  from 
tbe  home  of  prosecutrix,  and  that  he,  to- 
Sether  with  his  wife,  were  at  that  time  leav- 
ing for  Wagoner.  That  upon  their  return 
tbat  day  be  found  tbat  his  house  had  been 
borglarised.  and  tbat  a  Wlndiester  rifle,  some 
dotbea,  and  a  small  sum  of  money  had  been 
takok  Mrs.  Dyer's  evidence  was  the  sam& 
Other  erldenoe  showed  that  this  Winchester 
rifle  was  the  Winchester  used  in  the  assault 
qua  prosecutrix.  We  believe  all  of  this  teft- 
tlmony  was  proper  fOr  the  purpose  of  Identl- 
fieatttm,  and  It  was  rdevant  to  show  tliat 
the  dtfendant  mu  near  the  place  where  the 
erime  was  oonunitted  at  that  time.  All  of 
this  testimony  was  c(umected  with,  and  had* 
I  n&tnral  tendency  to  corroborate,  the  direct 
evidence  In  tbe  case.  "Bvidence  on  the  ques- 
Uon  of  die  Identltr  of  the  prisoner  Is  per^ 


mitted  to  take  a 'broad  raz^  Any  fact 
which  shows  the  acquaintance  and  familiar- 
ity ot  tbe  witness  testl^lng  to  the  Identity  of 
ddToidant,  Is  admissible."  Oyc.  vol.  12,  p. 
S02.  SMdence  covering  the  commission  of 
another  offense  Is  also  admissible  when  two 
crimes  are  so  linked  together  In  point  of  time 
or  drcnmstances  that  one  cannot  be  fully 
shown  without  proving  the  other.  In  support 
of  this  rule,  see:  Mason  v.  State,  42  Ala. 
582;  State  v.  Folwell,  14  Kan.  105;  State  v. 
Wentworth,  S7  N.  H.  193.  It  is  also  relevant 
to  show  &at  the  accused  was  seen  near  the 
place  of  the  crime,  although  be  does  not 
claim  an  alibt  vol.  12,  p.  899.  Evidence 
covering  the  commission  of  another  offense 
is  also  received  to  show  the  identity  of  the 
person,  local  proximity,  or  other  facts  calcu- 
lated to  connect  the  accused  wltih  the  com- 
mission of  the  offense.  State  v.  Kelley,  65 
Yt  631,  6S6,  2T  Atl.  203,  86  Am.  St  Rep. 
884 ;  Halleck  v.  State.  60  Wis.  147,  26  N.  W. 
672 ;  Commonwealth  v.  Choate,  105  Mass.  451. 

In  People  v.  Rogers,  71  Cal.  665,  12  Pac. 
679,  the  defendant  was  convicted  of  murder. 
At  the  trial  the  prosecution,  against  the  ob- 
jection of  the  d^endant,  introduced  evidence 
tending  to  show  tbat  the  defendant  gained  an 
entrance  to  tbe  bouse,  where  the  crime  was 
committed,  with  instruments  which  had  been 
stolen  from  a  nelf^borlng  house  at  tbe  time 
of  a  prior  burglary,  and  that  tbe  homicide 
was  committed  with  a  pistol  whiclh  bad  been 
taken  at  another  prior  burglary.  Held,  that 
tbe  evidence  was  admissible,  notwithstanding 
It  tended  to  connect  tbe  defendant  with  the 
perpetration  of  other  crimes. 

The  evidence  of  the  witness  Herdiell  Short 
was  to  the  effect  that  defendant  committed 
the  offense  of  burglary  or  larceny,  or  both. 
In  the  state  of  Kansas,  subsequent  to  the 
time  alleged  that  the  offense  charged  was 
committed.  Defendant  moved  the  court  to 
exclude  this  testimony  from  the  considera- 
tion of  the  Jury,  as  tending  to  show  an  of- 
fense whidi  had  been  committed  by  defoid- 
ant  In  the  state  of  Kansas,  which  motlmi  wsb 
by  the  court  overruled,  nils  holding  of  the 
court*  we  believe,  was  error.  In  Wharton's 
Am.  Crim.  Law,  the  author,  among  other 
things,  says:  "It  is  under  no  circumstances 
admissible  for  the  prosecution  to  prove  inde- 
pendent crimes,  even  though  of  the  same  gen- 
eral character,  except  when  found  strictly 
vltbln  the  exceptions  above  stated."  Tbe 
exc^tlcois  alluded  to  1^  tbe  author,  and  as 
hereinbefore  stated,  would  not  embrace  the 
evldoice  now  under  consideration.  See,  also, 
12  Gyc  p.  406,  and  cases  dted  fran  almost 
every  state. 

In  the  case  of  Boyd  f.  United  States,  142 
n.  S.  460, 12  Sup.  Ot  202;  86  L  Ed.  lOH,  Jus- 
tice Harlan,  delivering  the  opinion  of  the 
court,  among  other  things,  says:  "The  prln- 
dpal  assignments  of  error  relate  to  the  ad- 
mission, against  the  objection  of  the  defend- 
ants, of  evidence  as  to  sevml  robberies  cmi- 
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mitted  prior  to  the  day  when  Danaby  waa 
shot,  and  which,  or  aome  of  which  at  least 
had  no  neceaaar^  oHmectlon  with,  and  did 
not  In  the  alli^teat  degree  elnddate,  the  la* 
ane  before  the  Jtuy,  namely,  whethor  the  de- 
foidantB  murdered  John  Daori}7  on  the  oc- 
casion of  the  omfllct  at  the  ferry.  •  •  • 
We  are  constrained  to  hold  that  ttie  evidence 
as  to  the  Brlnson,  Mode,  and  Hall  robberies 
was  Inadodaalble  for  the  Identification  of  the 
defendants,  or  for  any  other  purpose  what- 
ever, and  that  the  ln]iu7  done  the  defendants 
In  that  regard  was  not  cored  by  anything 
contained  In  the  charge.  Whefiier  Standi ey 
robbed  Brlnson  and  Uod^  and  whether  he 
and  Boyd  robbed  Hall,  were  matters  wholly 
apart  trom  the  Inquiry  aa  to  the  murder  of 
Dans^.  They  were  ocdlateral  to  the  Issue  to 
be  tried.  No  notice  waa  given  by  the  indlct> 
ment  of  Sie  purpose  ot  the  goremmat  to 
Introduce  proof  of  theuL  They  afforded  no 
legiU  presumptlcm  ot  inference  as  to  the  par- 
tlcnktr  crime  chanced.  Those  robberies  may 
have  bem  conunlttedi  by  defendanta  in  March, 
and  yet  th^  may  have  been  Innocent  of  the 
murder  of  I>anBby  In  April.  Proof  of  them 
only  tended  to  prejudice  the  defendants  with 
the  jurors,  to  draw  their  minds  away  from 
the  real  Issue,  and  to  produce  the  Impression-- 
that  they  were  not  entitled  to  the  full  benefit 
of  the  rules  prescribed  by  law  for  the  trial 
of  human  beings  charged  with  crime  IutoIt- 
Ing  the  punishment  of  death.  Upon  a  careful 
scrutiny  of  the  record  we  are  constrained 
to  hold  that,  In  at  least  the  particulars  to 
which  we  have  adverted^  those  rules  were 
not  observed  at  the  trial  b^low.  However 
depraved  In  character,  and  however  full  at 
crime  their  past  lives  may  have  been,  the  de- 
fendants were  entitled  to  be  tried  upon  com- 
petent evidence,  and  only  for  the  offense 
charged." 

This  principle  has  been  approved  in  the 
case  of  Hall  v.  United  States.  150  U.  S.  80, 
14  Sup.  Ct  22.  37  U  Ed.  1003.  See.  also, 
Walght  V.  United  States.  Fed.  Cas.  No.  17,- 
042;  People  v.  Carpenter,  130  Cal.  391,  68 
Pac.  1027;  State  v.  Kirby,  02  Kan.  436,  63 
Pac.  752;  People  v.  Bennett,  122  Mich.  281. 
81  N.  w.  117;  Stete  T.  Bale^  156  Mo.  102, 

66  S.  W.  881. 

Another  error  assigned,  and  one  which  we 
regard  as  fatal  to  the  Judgment  below,  was 
the  refusal  of  the  court  to  grant  the  defend- 
ant's motion  for  a  new  trial,  based  on  the 
ground  of  certain  misconduct  of  the  Assist- 
ant United  States  Attorney  which  was  preju- 
dtdal  to  the  rights  of  the  defendant  The 
record  shows  that  the  Assistant  United 
States  Attorney,  who  prosecuted  this  case. 
In  his  opening  statement  to  the  jury,  stated: 
"That  his  reason  for  not  permitting  a  color- 
ed man  to  sit  upon  the  jury  was  that  he 
did  not  want  to  compel  them  to  sleep  and  eat 
with  the  negro."  Also  his  further  statement 
to  the  Jury,  "That  the  defendant  had  been 
guilty  of  burglary  and  larceny  but  a  short 


time  before  be  had  committed  the  crime 
witl^  -wMch  he  stood  diarged,  and  that  after 
the  crhne  of  rape  liftd  been  committea  by 
him,  and  he  fleid  Into  the  state  of  Kan- 
aaa,  he  had  been  arrested  for  burglary  com- 
mitted in  that  atate."  The  record  further 
shows  that  the  Assistant  Qnfted  States  At- 
torney, In  his  doshig  address  to  the  Jary, 
stated  and  a^ed  as  follows:  **I  arte  you, 
gentlemen,  to  convict  the  defoidant  as  charg- 
ed in  the  indictment;  fttr  I  know  if  yon  do, 
your  verdict  will  be  flashed  across  the  wires 
and  be  published  In  ttie  newapapera  through- 
out the  length  and  breadth  of  this  earth, 
and  the  colored  race  themselves  will  throw 
their  hats  into  the  air."  All  of  which  re- 
mariu  were  duly  objected  to,  and  eiceptlona 
saved. 

We  believe  the  action  of  the  prosecuting 
officer  as  above  set  forth  was  highly  Im- 
proper and  constituted  gross  misconduct  on 
his  part.  It  manifested  a  disposition  to  dis- 
regard the  legal  rights  of  the  defendant,  and 
exhibited  a  purpose  to  Ignore  the  plainest 
prindples  of  law  in  the  trial  of  a  capital 
case.  Such  statements,  ctunlng  from  the  As- 
sistant United  States  Attorney  at  the  time, 
and  In  the  manner  made,  must  have  been 
highly  prejudicial  to  the  substantia)  rights 
of  the  defendant.  The  only  purpose  In  the 
course  pursued  by  the  prosecuting  ofllcer  was 
to  appeal  to  the  pride  and  passion,  and  there- 
by prejudice  the  jury  against  the  defendant 
If  it  was  possible  to  poison  the  minds  of 
the  Jury  against  the  defendant,  this  conduct 
was  well  calculated  to  do  so,  and  in  so  doing 
the  Assistant  United  States  Attorney  abused 
bis  privilege  as  a  public  prosecutor.  In  the 
case  of  People  v.  Fielding,  158  N.  T.  542.  53 
N.  E.  497,  46  L.  R.  A.  641,  70  Am.  St  Rep. 
495,  the  court,  In  part  say:  "While  public 
prosecutors  should  not  be  restricted  In  'fair 
argument  comment  or  appeal*  to  the  Jury, 
they  should  not  be  allowed  to  state  facts  not 
proved,  or  to  make  inflammatory  appeals  to 
passion  and  prejudice,  or  to  threaten  the  ju- 
ry with  popular  denunciation,  or  to  tell  the 
Jurors  that  they  would  commit  the  'unpar- 
donable sin'  if  they  failed  to  convict  the  de- 
fendant." The  probable  effect  of  such  ap* 
peals  is  to  divert  the  attention  of  the  Jury 
from  the  evidence,  prejudice  them  against  the 
defendant,  and  prevent  the  exercise  of  sound 
dispassionate  Judgment  upon  the  merits  of 
the  case.  The  approval  of  the  trial  court 
Intensifies  the  effect  of  such  prejudicial  re- 
marks, and  subsequent  Instructions  to  dis- 
regard the  remarks  of  counsel  may  not  cure 
the  injury  already  done. 

After  defendant's  counsel  had  several  times 
objected  to  such  remarks,  which  the  prosecu- 
tor persistently  continued  to  make,  with  the 
approval  of  the  court  he  need  not  ccmtlnue 
to  make  objection  to  such  remarks,  but  the 
subsequent  remarks  will  be  held  subject  to 
the  exceptions  already  taken.  "Where  the 
remarks  of  the  district  attorney  prejudice 
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the  mindfl  of  the  Jory,  for  tbat  reason  alone 
the  Judgment  ehould  be  reversed."  Brown 
T.  SwUieford.  44  Wis.  2^.  28  Am.  Rep.  682; 
HaU  T.  United  SUtes,  IGO  U.  8.  76,  14  Sap. 
Ct  22,  87  L.  Ed.  1003.  It  iB  sufficient  that 
extraprofesslonal  statements  of  counsel  mar 
gravely  prejudice  the  jury  and  affect  the 
verdict  Tucker  v.  Hennlker,  41  N.  H.  817; 
State  T.  Smith,  75  N.  G.  806 ;  Fuller  t.  State, 
80  Tex.  App.  889,  17  a  W.  UOS. 

The  oyemourlflhed  seal  of  counsel,  dis- 
played In  the  attanpt  to  seek  conviction  for 
crime,  freanently  calls  for  condemnation  on 
the  part  of  aK>ellate  courts,  especially  when 
In  the  closing  argument  to  the  Jury  the  at- 
torney for  the  state  travels  outside  the  evi- 
dence for  his  subject-matter,  or  indulges  in 
truculent  abuse  of  the  accused.  Smith  v. 
People.  8  Colo.  460,  8  Pac.  020;  Marthi  v. 
State.  68  Miss.  605.  06  Am.  Rep.  818 ;  Gar- 
Htz  T.  State,  71  Md.  298,  18  AO.  89,  4  L.  B. 
A.  601. 

Where  the  county  attorney,  in  his  closing 
argument  to  the  Jury,  repeatedly  used  ab- 
usive and  Improper  language,  calculated  to 
create  prejudice  against  the  defendant,  and 
the  court,  after  objection  made,  fatla  to 
cbedE  him.  and  to  instruct  the  Jury  to  dis- 
regard his  remarks,  tbe  defendant  is  entitled 
to  a  new  trial.  State  v.  Baker,  67  Kan.  641, 
46  Pac.  947. 

A  reference  to  oth^  oCCenses  committed 
by  a  defendant  on  trial,  but  of  which  other 
offenses  there  Is  not  evidence.  Is  Improper. 
State  T.  McCooI,  84  Kan.  617.  9  Pac.  746. 

In  determining  the  effect  of  Improper  state- 
ments made  by  an  attorney  in  the  closing  ar- 
gument to  the  Jury,  the  strength  of  the  tes- 
timony against  the  party  complaining  will 
be  considered,  and,  If  the  Improper  state- 
ments may  have  determined  the  verdict,  a 
new  trial  will  be  granted.  State  v.  Shel- 
ton,  6  Kan.  App.  662,  49  Vac  702. 

When  remarks  of  the  prosecuting  attor- 
ney to  the  Jury,  by  appeal  either  to  their 
fears  or  vanity,  tend  to  coerce  and  cajole 
tbem.  then  a  verdict  of  conviction  is  error. 
People  V.  Lange^  90  Micb.  454,  51  N.  W.  534. 

On  a  trial  for  murder,  where  tbe  district 
attorney,  In  summoning  up,  by  his  remarks, 
appeals  to  the  feelings  of  the  Jury,  so  as  to 
probably  coerce  them  Into  finding  a  verdict 
against  the  defendant,  and  it  was  reason- 
ably doubtful  whether  he  bad  a  fair  trial. 
Judgment  of  conviction  will  be  reversed, 
people  T.  Mull,  167  N.  T.  247,  60  N.  E.  620. 
People  T.  Kramer,  117  Oal.  617,  40  Pac.  842, 
expressly  holds  that  improper  arguments  of 
counsel,  not  based  upon  tbe  evidence.  In  an 
address  to  the  Jury,  are  not  Justified  by  tbe 
fact  that  opposing  counsel  bad  already  com- 
mitted like  Impropriety. 

Where,  In  a  prosecution  for  burglary,  an 
officer  testified  that  he  bad  seardied  the  pris- 
oner's trunk.  It  was  reversible  error  for  the 
prosecution  to  ask  bow  be  came  to  make 
the  search,  knowing  that  the  answer  would 
■how  that  the  prisoner  was  suspected  of  an- 


other theft,  tiiough  the  court  sustained  as 
objection  to  the  question  after  the  officer's^ 
answer  to  that  effect  had  been  given. 

In  People  v.  Tallleie,  127  GaL  65,  09  Pac. 
290,  the  court.  In  part,  say:  "In  my  opin- 
ion the  examination  was  Incurable,  and  the 
statements  sustained  in  the  dosing  address 
were  an  outrage  against  Justice,  which 
dionld  not  be  allowed  to  pass." 

In  the  case  of  People  r.  Aiken.  66  Mich. 
460.  88  N.  W.  621,  11  Am.  St  Rep.  612.  the 
court,  in  part,  says:  "It  must  also  be  re- 
membered that,  however  heinous  the  crime, 
and  however  difficult  it  may  be  to  establish 
It  by  the  usual  and  approved  means  of  pro- 
cedure, and  nO)  matter  how  firmly  the  public 
prosecutor  and  the  community  at  large  may 
be  satisfied  of  the  guilt  of  the  accused,  and 
even  though  In  fact  he  may  be  guilty,  the 
rules  and  methods  of  trial,  permitted  to  be 
relaxed  or  disregarded  In  his  particular  case, 
with  perhaps  the  laudable  object  and  desire 
that  Justice  may  be  done,  must  nerertheless, 
as  a  natural  consequence  of  the  ways  of  our 
Jurisprudence,  appear  hereafter,  as  so  re- 
laxed or  disregarded,  as  precedents  to  be 
used  against  all  persons  accused  of  crlme^ 
to  vex  tbe  innocent  as  well  as  the  guilty. 
There  is  therefore  no  safety  and  Jiutlce  in 
allowing  thei  supposed  merits  of  a  particular 
case  to  override  and  set  aside,  even  for  a 
moment,  the  barriers  tliat  our  Constitution 
and  laws  have  hedged  about  the  citizen  when 
arraigned  and  put  upon  trial  for  an  alleged 
crime." 

A  public  prosecutor  Is  presumed  to  act  Im- 
partially In  the  Interest  only  of  Justice.  If 
he  lays  aside  tbe  Impartiality  that  should 
cbaracterize  his  official  action,  to  become  a 
heated  partisan,  and  by  vituperation  of  the 
prisoner,  and  appeals  to  prejudice,  seeks  ta 
procure  a  conviction  at  all  hazards,  he  ceases 
to  properly  represent  the  public  interest, 
which  demands  no  victim,  and  seeks  no  con- 
viction through  the  aid  of  passion,  sympathy, 
or  resentment  The  only  way  to  secure  UlIt 
trials  Is  to  set  aside  tbe  verdicts  so  pro- 
cured. 

It  is  a  matter  of  the  greatest  concern  to 
care  for  and  protect  from  violence  and  out- 
rage tbe  womanhood  of  our  country.  The 
protection  of  the  mothers,  wives,  and  daugh- 
ters of  our  land,'  and  tbe  preservation  of  tbe 
sanctity  and  security  of  our  homes,  all  de- 
pend upon  the  certainty  and  promptness 
with  which  cases  of  this  character  shall  be 
visited  with  the  Just  penalty  of  the  law,  and 
it  Is  the  duty  of  the  courts  and  Juries  to 
give  it  effect.  But  a  criminal  trial  should 
be  an  intelligent,  conscientious  Investigation 
under  the  laws,  with  every  favor  for  life, 
and  even  reasonable  doubt  as  to  the  facts,  lu 
favor  of  the  prisoner.  The  law  of  tbe  land 
guarantees  to  every  one  accused  of  crime, 
regardless  of  race  or  color,  whether  of  hijcti 
or  low  degree,  whether  rich  or  poor,  a  fair 
and  Impartial  trial.  Whether  tbe  defendant 
be  Innocent  or  guilty,  in  our  opinion  he  has 
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sot  been  adjudged  guilty  in  accordance  with 
law,  because  he  has  not  bad  a  fair  and  Im- 
partial trial,  wliich  tbe  law  prescrlbeB  for  a 
person  charged  with  crime. 

Hie  record  discloses  other  rulings,  arising 
during  the  conduct  of  the  tilal,  that  would 
be  difficult  to  defend.  The  trial  of  this  case 
might  well  be  termed  a  Tragedy  of  Errors. 
The  questions  already  discussed  are  suffi- 
cient to  dispose  of  this  case,  and  it  should 
be  submitted  to  anothtt  jury  to  the  end  that 
all  competent  proof  may  be  given  in  the  reg- 
ular and  orderly  way,  and  all  the  questions 
Involyed  presented  In  that  temperate  and 
dispassionate  mamier  which  Is  so  important 
In  the  trial  of  a  capital  case,  and  so  essm- 
tlal  to  the  pvotecUon  of  all  the  rights  of  tbe 
accused. 

It  la  the  opinion  of  this  court  that,  for 
the  reasons  set  forth  her^,  the  judgment  of 
the  United  States  court  for  the  Western  Dis- 
trict of  the  Indian  Turltory  la  hereby  re- 
versed, the  cause  remanded,  and  a  sew  trial 
ordered. 

FUBMAN,  P.  3.f  and  BAKBR,  J.,  concur. 


STATB  ex  rel.  SIMS  v.  CARUTHBRS.  Judge. 
(Crindnal  Court  of  Appeals  of  Oklahoma.  Nov. 
19.  1808.) 

1.  MANDAWTfl  (I  8*)— OTHB  ADEQUATI  RBM- 

XDT. 

A  peremptory  writ  of  mandamus  will  be  de- 
nied when  the  petitioner  has  a  plain  and  ade- 
quate remedy  in  the  ordinary  conrae  of  the  law. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Gent.  Dig.  I  8;  Dec.  Dig.  S  3.*] 

2.  OBiHinAi.  Law  a  638^— Tbial— What 
Law  Govebns. 

The  law  in  force  in  tbe  Indian  Territory  at 
the  time  the  indictment  was  returned  against 
the  accused  shall  govern  the  trial  and  disposi- 
tion of  such  case. 

[Eid.   Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  I  633.»] 
8.  Cbihinax  Law   (S   574*) —Public  and 
Speedy  Tbial.  —  Constitdtiosai.  Provi- 
sions. 

The  provisions  of  the  sixth  amendment  to 
the  Constitution  of  the  United  States,  guaran- 
teeing tbe  accused  a  speedy  public  trial,  were 
applicable  to  tbe  Indian  Territory. 

[Ed.  Note— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  1293 ;  Dec.  Dig.  »  B74.*] 

4.  Mandamus  (8  61*)— Subjects  and  Pub- 
poses  of  RELiEF^DinasaAi.  of  Criminal 
Action. 

The  writ  of  mandamus  is  a  proper  remedy 
to  enforce  the  dismissal  of  a  crimmal  action 
where  the  right  to  a  speedy  trial  has  been  de- 
nied, in  cases  where  tbe  delay  Is  caused  by  the 
abuse  of  discretion  by  the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Gent.  Dig.  fS  122-126;  DecTDig.  |  61.*] 

5.  CoNGrriTUTiONAL  I4AW  (S  199*)  — Ex  Post 
Facto  Law. 

No  ex  post  facto  law  will  l>e  enforced 
against  tbe  accused  which  would  in  any  way  be 
prejudicial  to  his  rights. 

[Ed.  Note.- For  other  cases,  see  Constitution- 
al Law,  Dec.  Dig.  S  199.*] 


6.  Mandamus  (t  146*)— Pabhu  FLAinnvF— 
Ubk  of  Name  of  State. 

In  mandamus  proceedings  to  enforce  a 
vate  right,  tbe  real  party  hi  interest  should  be 
named  as  plaintiff,  and  such  proceedings  should 
not  be  entitled  In  tbe  name  of  the  state  on  the 
relation  of  such  party. 

[Bd.  Nota— Fot  othec  cases,  see  Mandamua. 
Cent  IMg.  f  287;  Dec.  mTl  146.*] 

7.  Statutes  (|  226*)— Gonhtbuction  —  Stat- 
ute Adopted  fbom  Anothbb  State. 

Whenever  Congress,  In  legislating  for  the 
Indian  Territory,  borrowed  from  the  statutes 
of  a  state  provisions  which  had  received  in 
such  state  a  known,  defined,  and  settled  con- 
structi<m  before  such  act  of  Gongress  was  pass- 
ed, that  construction  should  lie  deemed  to  nave 
been  adt^ted  by  the  courts  over  whidi  such 
legislation  extended ;  and  the  provisions  of  such 
laws  should  be  construed  as  tbey  were  under- 
stood at  the  time  In  tlie  stete  frmn  wUdi  the 
same  were  borrowed. 

[Ed.  Note.— For  other  cases,  see  Statntas, 
Cent.  Dig.  |  807;  Dec.  Dig.  |  226.*} 

8.  GannN&L  Law  (|  67B*)— TBiAir-"8FXEDT 

Trial." 

By  a  speedy  trial,  as  provided  for  by  sec- 
tions 2192  and  2193  of  Mansfield's  Digest  of  the 
Laws  of  the  State  of  Ariransas,  is  meant  a  trial 
conducted  aoeordii^  to  the  fixed  rules,  r^uia- 
tions,  and  proceedings  of  law,  free  from  vexa- 
tious, capricious,  and  causeless  delays  caused 
or  brought  about  by  tbe  officers  of  the  state  or 
county  upon  whom  devolves  the  doty  of  the 
prosecutl<m  and  detennlnatlon  of  criminal  cas- 
es; and,  unless  good  cause  to  the  contrary  is 
shown,  every  person  indicted  for  crime  under 
the  law  in  force  in  the  Indian  Territory  prior 
to  statehood  is  entitled  to  be  tried  before  the 
end  of  the  third  term  of  tbe  court,  In  whlt^  the 
indictment  ts  pending,  held  after  tbe  return  of 
the  indictment,  unless  the  delay  happens  on  tbe 
applicarion  of  the  accused. 

[Ed.  Note. — For  other  esses,  see  Criminal 
Law,  Cent  Dig.  |  1294 ;  Dec  Dig.  I  575.* 

For  other  definitions,  see  Words  and  EMirases, 
vol.  7,  pp.  6608,  6609;  ToL  8^  p.  7803.] 

(Syllabus  by  the  Court) 

Original  action  in  mandamus  by  the  state, 
on  the  relation  of  Bunner  Sims,  against  John 
Caruthers,  judge  of  the  Ninth  jodldal  dto- 
trlct   Mandamus  denied. 

This  Is  an  original  action  in  mandamus, 
brought  in  this  court  under  tbe  proTlslims 
of  section  12,  art.  1,  e.  28,  p.  293.  of  tbe  8w* 
sion  Laws  of  the  state  of  Oklahoma  passed 
in  the  year  1908  (Laws  1907-08),  and  article 
33,  c.  66,  Wilson's  Rev.  &  Ann.  St  Oki.  1903. 

Relator  was  Indicted  by  the  grand  jury 
of  the  United  States  District  Court  In  and 
for  the  Western  District  of  Indian  Territory, 
at  the  February,  1907,  term  of  said  court, 
sitting  at  Okmulgee,  in  three  cases,  charging 
him  with  tbe  crime  of  assault  wltb  Intent  to 
kill.  Under  the  terms  of  the  enabling  act 
and  tbe  Constitution  of  tbe  state  of  Okla- 
homa, the  district  court  of  Okmulgee  county 
became  the  successor  of  the  United  States 
District  Court  of  the  Western  District  of 
Indian  Territory  for  the  trial  of  all  criminal 
cases  then  pending  in  said  United  States 
Court  for  tbe  Western  District  of  Indhia 
Territory  at  Okmulgee. 

The  relator,  by  his  attorneys,  Messrs.  Stan- 
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ford  &  Cochran,  on  the  Bth  day  of  October. 
1908,  flied  his  petition  and  motion  for  a  writ 
of  mandamu  In  this  conrt,  alleging  that,  at 
the  February,  1907,  term  of  the  United  States 
Conrt  in  and  for  the  Western  District  of 
Indian  Territory,  sitting  at  Okmulgee,  three 
separate  indlctm«its  were  foond  and  retam- 
ed  acalnst  the  relator  by  the  grand  jury  of 
aald  court,  charging  the  relator  wltib  the 
crime  of  assault  with  Intent  to  ktn,  and  be- 
ing numbOTed  in  said  courts,  respectively. 
Nob.  993,  9H,  and  996;  the  first,  charging 
an  aasatilt  with  Intent  to  kill  Lucy  Yahola; 
the  second,  assault  witli  intent  to  kill  Peggie 
Scott ;  and  the  third,  assault  with  Intmt  to 
kill  John  Tiger.  That  since  said  Febmary, 
1907,  term  of  said  court,  two  otlier  and  sub- 
eeqnent  terms  of  said  ITnlted  States  Court 
for  the  Western  District  of  Indian  Territory 
bare  been  bolden  at  Okmulgee,  In  said  dis- 
trict; that  is  to  say,  the  May,  1007,  term, 
and  the  November,  1907,  term.  That  since 
the  17th  day  of  November,  1007,  there  has 
also  been  holden  three  terms  of  the  district, 
court  in  and  for  the  Ninth  Judicial  district 
of  the  state  of  Oklatoma,  for  Okmulgee  coun- 
ty, to  wit:  The  December,  1907,  term;  the 
January,  1908,  term;  and  the  April,  1908, 
term.  Said  terms  were  regularly  fixed  ify 
order  of  the  Supreme  Court  of  this  state. 
That  relator  was,  at  the  February,  1907, 
term  of  the  United  States  Court  for  the 
Western  District  of  Indian  Territory,  admit* 
ted  to  ball;  and  that  since  said  term  of 
court  he  has  been,  and  now  Is,  at  liberty, 
upon  bond  for  his  appearance  at  the  district 
court  for  the  Nintli  Judicial  district  of  the 
state  of  Oklahoma  ;  that  five  separate  terms 
of  court  have  been  held  since  the  said  Feb- 
mary. 1907,  term  of  said  United  States 
Court  for  said  district,  at  any  of  which  terms 
the  relator  might  have  been  placed  upon 
trial  for  any  and  all  of  the  offenses  charged 
against  him  In  said  Indictments.  That  no 
effort  of  any  kind  was  made  by  the  prosecu- 
tion to  bring  either,  or  all,  of  said  cases  to 
trial;  and  that  relator  has  been  present  at 
each  and  every  term  of  said  courts.  That  at 
the  April  term  of  said  district  court  of  the 
Ninth  Judicial  district  of  the  state  of  Okla- 
homa, for  said  county,  the  relator  filed  In 
open  court  his  motion  in  writing,  praying 
that  he  be  given  a  trial  upon  all  of  said  In- 
dictments against  him,  or  that,  falling  to 
bring  said  cases  to  trial,  the  court  enter  an 
order  dismissing  each  of  said  cases,  and  that 
he  be  discharged.  That  this  motion  was 
heard  in  open  court,  before  the  defendant 
herein,  as  |irealdlng  judge  of  said  conrt 
That  the  county  attorney  of  said  Okmulgee 
county  made  no  showing  whatever  as  to  the 
reasons  for  the  delay  In  bringing  said  charges 
against  relator  to  trial  at  said  term,  or  any 
term  prior  thereto,  and.  that  no  evidence  was 
introduced  showing  cause  for  delay  In  bring- 
ing the  relator  to  trial  up<m  said  Indictments. 
That  the  criminal  calendar  for  the  Septem- 


ber, 1908,  t«m  of  Bald  dlBtrict  court  has 
been  set,  and  there  appears  on  said  calendar 
all  of  the  cases  above  enumerated  against 
relator,  and  that  said  cases  are  set  down  for 
trial  in  said  court  Tbat  none  of  ttie  ddays 
in  tiie  trial  of  said  cases  w»e  caused  by  the 
relator.  That  he  has,  at  aU  times,  been 
ready  for  trial,  and  tbat  none  at  the  de- 
lays have  been  at  the  request  of  either  the 
relator  or  bis  attorneys,  l^at  none  of  Ibe 
delays  have  'been  occasioned  by  want  of  time 
on  the  part  of  the  conrt  to  try  said  casea,  or 
either  of  tbem;  and  that  at  each  of  said 
terms  of  said  courts  other  and  less  impor- 
tant business  has  been  disposed  of,  Includ- 
ing the  tflal  of  many  dvll  cases.  Relator 
prays  Ibat  a  peronptory  writ  of  mandamus 
IsBue  fran  this  court,  directed  against  the 
H(m<nrab]e  John  GamdierB,  Judge  of  the  dis- 
trict court  ot  the  Ninth  Judicial  district  of 
Um  state  of  OUalumia,  commanding  blm  to 
dismiSB  the  three  separate  causoB  prading  in 
said  court  against  the  relator.  Relator  filed 
In  this  court  In  support  of  bis  petition  and 
motion,  the  affidavit  of  the  Honorable  H.  E. 
P.  Stanford,  one  of  his  attorneys,  in  which 
he  swears  the  facts  stated  In  the  petition 
herein  are  true. 

To  this  petition  the  defendant,  on  the  6th 
day  of  October.  1908,  filed  his  answer,  under 
oath.  In  substance  as  follows:  That  he 
admits  as  true  that  said  relator  was  Indicted, 
as  averred  In  his  petition  herein,  and  that 
two  terms  of  said  United  States  Court  for  the 
Western  District  of  Indian  Territory  had 
been  held  in  said  district  prior  to  the  admis- 
sion of  this  state  into  the  Union ;  that  by  op- 
eration of  law  the  district  court  of  the  Ninth 
Judicial  district,  state  of  Oklahoma,  became 
the  successor  of  the  United  States  Court  for 
the  Western  District  of  Indian  Territory, 
in  so  far  as  the  cases  of  the  United  States 
against  the  relator  are  concerned;  and  tbat 
three  terms  of  the  district  court  of  the  Ninth 
Judicial  district  of  the  state  of  Oklahoma 
have  been  held  at  Okmulgee  since  the  admis- 
sion of  this  state  into  the  Union.  And,  fur- 
ther answering,  defendant  says:  That  while 
three  terms  of  said  last-named  district  court 
bad  been  fixed  and  set  for  said  county,  only 
two  terms  were  held  wherein  It  would  have 
been  possible  for  relator's  cases  to  have  been 
tried,  for  the  reason  tbat  the  first  term  of 
said  court,  which  was  set  for  December,  1907, 
was  for  the  purpose  of  getting  the  macblnery 
of  the  state  courts  In  said  county  in  opera- 
tion, and  that  at  this  term  no  jury  was  sum- 
moned, nor  was  the  relator  present  Tbat  at 
the  January,  1908,  term  of  said  court,  there 
was  pending  on  the  docket  of  said  court  In 
said  county,  a  large  number  of  criminal  and 
civil  cases,  amounting  to  several  hundred  of 
each.  That  it  was  a  physical  impossibility,  and 
beyond  the  power  of  mental  achievement,  to 
have  disposed  of  all  such  cases  which  were 
then  pending  In  said  court  at  Okmulgee,  includ- 
ing the  relator's  cases,  during  the  time  allot- 
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ted  by  order  ot  the  Supreme  Court  for  said 
term  la  said  county.  That  the  records  of  said 
court  show  that  the  witnesses  on  behalf  of 
the  state  were  subpoenaed  In  relator's  cases 
to  be  present  at  said  conrt  at  Okmnlgee  on 
February  10,  1908,  being  the  day  on  which 
relator's  cases  were  set  for  trial  In  said 
court  That  on  February  10,  1908,  the  petit 
Jury,  which  had  been  summoned  to  serve  for 
said  term,  was  dlscbai^ed  by  order  of  said 
court  OQ  account  of  an  epldcmlc^of  smallpox 
at  that  time  preyalling  In  the  town  of  Okmul- 
gee; that  It  was  deemed  necessary  to  pre- 
serve the  public  health  and  safety  for  said 
Jury  to  be  so  dlscbai^ed.  That  the  records 
do  not  show  that  relator  was  preset  at  said 
term,  ready  and  demanding  trial  of  his  cases; 
nor  does  it  show  that  he  objected  to  the  dis- 
charge of  the  Jury.  That  at  the  January. 
1908,  term,  relator's  attorney.  Hon.  H.  El.  P. 
Stanford,  was  a  member  of  the  Senate  of  the 
State  of  Oklahoma,  and  was  only  present  at 
said  term  of  conrt  one  or  two  days,  and  was 
not  present  on  February  10,  1908.  the  day 
relator's  cases  were  set  down  for  trial,  and 
that  neither  said  attorney  nor  relator  wanted 
a  trial,  or  were  ready  for  trial  on  said  date. 
Respondent  denies  that  at  the  April.  1908. 
term  of  said  district  court,  the  motion  de- 
manding a  trial  by  relator  was  argued  In 
said  court,  or  that  said  court  refused  to  en- 
ter an  order  of  record,  either  dismissing 
blm  or  overruling  said  motion.  That,  under 
a  rule  of  said  court,  the  hearing  of  motions 
were  held  on  Saturdays  and  Tuesdays  of  each 
week  during  the  term  of  said  court  That 
the  filing  of  all  motions  Is  noted  by  the  clerk 
on  the  appearance  or  motion  docket  of  said 
court,  and  the  party  desiring  to  have  the 
same  considered  by  the  court  must  give  notice 
to  the  opposing  party  In  writing  not  later 
than  12  o'clock  noon  the  day  preceding  the 
motion  day  upon  which  such  motion  Is  to  be 
heard.  That  on  the  day  relator's  motion  was 
filed  the  said  court  was  engaged  in  the  trial 
of  a  murder  case,  and  that  said  case  consum- 
ed about  nine  days  of  said  term.  That  there 
are  pending  on  the  docket  of  said  court  for 
Okmulgee  connty  hundreds  of  criminal  and 
civil  cases;  that,  In  addition  to  Okmulgee 
county,  there  are  three  other  counties  within 
said  Judicial  district;  that  In  all  of  said 
counties  the  business  of  said  court  la  very 
heavy;  that  he  Is  the  only  Judge  presiding 
for  said  Judicial  district,  and  that  as  much 
business  has  been  disposed  of  in  said  court 
as  was  possible;  that  relator's  cases  have 
not  been  disposed  of  for  want  of  necessary 
time  to  do  so;  that  his  cases  are  set  down 
upon  the  trial  docket  of  said  court  for  Tues- 
day, October  7,  1908;  that  relator  can  then 
get  a  trial  of  said  cases  if  he  so  wishes;  and 
that  the  relator  baa  not  been  prejudiced. 

Id  support  of  respondent's  answer  herein  Is 
offered  a  certified  copy  of  the  record  of  said 
courts  pertaining  to  the  action  of  said  courts 
In  the  cases  of  the  relator,  also  the  verified 
statement  of  Joe  Eaton,  county  attorney  of 


Okmulgee  county,  and  the  certificate  of  U.  T. 
Whltmer,  district  clerk,  certifying  tbat  at 
tbe  opening  of  the  September,  1908,  term^ 
there  was  pending  In  said  conrt  419  criminal 
cases  and  409  dvll  cases,  and  that  there  was 
filed  in  said  court  since  the  16th  day  of  No- 
vember, 1907,  more  cases,  both  civil  and  crim- 
inal, than  it  has  been  poslble  to  try. 

To  the  answer  of  respondent,  relator  file» 
reply.  In  substance,  as  follows:  He  admits 
that  no  Jury  was  summoned  at  the  Decem- 
ber, 1907.  term,  but  urges  that  the  relator 
should  not  be  prejudiced  in  his  rights,  be* 
cause  the  Supreme  Court  of  the  state  hact 
designated  said  December  term  as  a  regular 
term  of  said  court,  and  a  Jury  could  liave 
been  summoned.  He  admits  that  the  fourth 
paragraph  of  respondent's  answer  sets  forth 
the  facta  concerning  the  numl>er  of  civil  and 
criminal  cases  pending  In  said  court  at  tbat 
time,  bnt  says  that  amcmg  the  cases  disposed 
ot  at  said  term  were  many  of  more  recent 
date  and  less  important  than  the  cases  of 
the  relator;  admits  that  the  Jury  was  dis- 
charged, as  set  forth  in  paragraph  5  of  re- 
spondent's answer,  but  alleges  that  at  said 
term  many  cases  of  later  date  and  less  Im- 
portance were  disposed  of  than  those  pend- 
ing against  relator;  that  ample  time  was 
had  for  the  trial  of  relator's  cases  before  the 
Jury  was  discharged.  That  the  motions  of  re- 
lator were  not  separately  argued,  hut  that  a 
similar  motion  was  argued  in  said  court  la 
a  case  pending  against  one  Joe  Hill,  and  that 
by  agreement  the  argument  made  in  the  Hill 
Case  was  to  apply  to  the  cases  of  relator,  and 
that  upon  the  same  record  proof  the  cause 
against  said  Hill  was  dismissed;  bnt  that 
the  said  court  failed  and  refused  to  dismiss 
relator's  cases. 

Exhaustive  briefs  were  filed  by  botb  par- 
ties,  and  tbe  case  was  fully  and  ably  argued 
by  counsel  on  both  sides. 

Before  deciding  this  case,  we  desire  to 
call  attention  to  the  title  thereof.  This  ac- 
tion Is  entitled  "The  State  of  Oklahoma  ex 
rel.  Bunner  Sims  v.  John  Caruthers,  Judge 
of  the  Ninth  Judicial  District  of  the  State  of 
Oklahoma."  Section  ^24,  Wilson's  Rev.  & 
Ann.  St  Okl.  19(3,  provides  tbat  all  actions 
must  be  prosecuted  In  the  name  of  tbe  real 
party  In  interest,  unless  otherwise  provided, 
but  this  case  does  not  come  within  the  ex- 
ceptions named  In  the  statutes.  Therefore* 
in  a  mandamus  proceeding  to  enforce  a  pri- 
vate right,  the  real  par^  In  Interest  ^ould 
be  named  as  i^alntlff.  and  snch  iwoceedings 
should  not  he  entitled  In  the  name  of  the 
state  on  the  relatlra  of  such  puty. 

Stanford  &  Cochran,  for  relator.  Charles 
West,  Atty.  Gen.,  and  W.  C.  Reeves.  Asst 
Atty.  Gen.,  fbr  respondent. 

BAKER,  J.  (after  stating  the  facts  as 
above).  After  carefuly  considering  tbe  proof 
In  this  case,  and  reading  and  analysing  all 
the  authorities  cited  on  botti  sidea^  and  sucb 
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additlona?  tutborlUes  as  we  were  able  to  find 
aftor  an  extaauatlve  and  palnstaUng  uardii 
we  find,  at  leut.  four  questlosB  are  pTesent- 
«d  bereln:  First:  la  rriator  entitled  to  a 
writ  of  mandamus  when  he  baa  a  plain  and 
adequate  remedy  in  the  ordinary  course  of 
tbe  law?  Second.  What  law  of  procedure 
■hall  apply  In  the  dlBi>oBitlOD  of  the  cases 
against  him?  Shall  the  law  of  Arkansas,  as 
adopted  by  Congress,  and  pnt  In  force  in 
the  Indian  Territory  at  the  time  of  tbe  find- 
ing of  the  Indictments  against  relator,  or 
flhall  tbe  laws  of  tbe  territory  of  Oklahoma, 
aa  extended  over  tbe  Indian  Territory  by  an 
act  of  Congress  known  as  tbe  "BnaUlng  Act," 
«IH>l7?  Third.  Wba^  under  tbe  law  appUca- 
able  In  this  case.  Is  meant  by  a  speedy  pub- 
lic trial?  Fourth.  Has  the  relator  been 
denied  the  benefit  of  a  speedy  public  trial  by 
an  impartial  Jury,  as  guaranteed  to  him  by 
the  proTlMons  of  tbe  Constitution,  and  the 
statutes  In  force  in  the  Jurisdiction  where  bla 
cases  are  pending? 

Considering  said  propositions  In  the  abore 
order,  we  have  first:  "Is  the  relator  entitled 
to  a  writ  of  mandamus  when  be  baa  a 
plain  and  adequate  remedy  in  the  ordinary 
oonrse  of  the  law?"  Section  48S5,  Wilson's 
Rer.  &  Ann.  St  Okl.  1908,  referring  to  the 
writ  of  mandamus,  in'ovldes:  "Sec.  488S. 
This  writ  may  not  be  fssned  in  any  case 
where  there  is  a  plain  and  adeqnate  remedy 
in  tbe  ordinary  course  of  the  la-w."  This 
court  thinks  that  under  the  facts  and  cir- 
cumstances of  tbls  case,  the  relator  has  a 
plain  and  adequate  remedy  In  tbe  ordinary 
course  of  the  law:  First  By  a  decision  upon 
hla  motion  pending  in  the  Ninth  judicial 
district  this  state,  for  the  county  of  Ok- 
mulgee, wherein  he  asks  to  be  discharged 
by  reason  of  not  having  received  a  speedy 
trial,  as  provided  by  law.  It  is  tme  that  the 
relator's  petition  aWegea,  and  one  of  tbe  learn- 
ed  counsel,  in  his  affidavit  In  support  of  the 
petition,  swears,  that  the  resi>onaent,  as  the 
Judge  of  said  district  court  for  said  county, 
failed  and  refused  to  decide  said  motion. 
This  the  respondent  says,  under  bis  oath,  is 
not  true;  on  the  contrary,  that  tbe  motion  of 
relator,  filed  May  5,  190S,  demanding  a  trial 
was  never  argued  In  said  court;  that  said 
court  never  refused  to  enter  an  order  of  rec- 
ord, either  discharging  the  relator  and  dis- 
missing tbe  said  cases  against  him,  or  over- 
ruling said  motion  and  setting  said  cases 
for  trial,  and  that  said  motion  is  wholly  un- 
determined. The  burden  of  proof  being  on 
tbe  relator,  weighing  the  evidence  In  the 
usual  way,  and  giving  the  respondent  the 
benefit  of  tbe  legal  presumption  that  every 
public  officer  and  every  court  is  presumed 
to  do  Us  duty  under  tbe  law,  we  find  that 
said  motion  Is  therefore  still  pending  in  said 
court  In  Patterson  v.  State,  49  N.  J.  Law, 
326,  8  AU.  805,  tbe  court  holds:  "A  defend- 
ant should  not  be  discharged  on  habeas  cor- 
pus because  be  has  not  been  tried  tbe  second 
term  after  Issue  Joined,  under  the  provMons 
at  section  05  of  tlie  act  concerning  criminal 


proceedings,  unless  It  appears,  first,  that  he 
has  awlled  to  tbe  trial  court  and  has  ben 
ivfused  Us  dlBcbarge;  and,  leoondly.  that 
such  refusal  was  so  arbitrary  and  groundless 
aa  to  amonat  to  a  dear  lUnise  of  dlscntictn." 
Secondly.  The  relator  bas  anothu  plain  and 
adequate  rraneOy  at  law»  in  this;  that  in  tbe 
erant  said  motion  demandlnf  hla  dlsdiarge 
In  said  court  la  orerruled,  and  he  Is  con- 
victed in  said  court,  and  be  dedres  to  do  so, 
be  has  a  rl^  to  appeal  tram  said  court  to 
this  court  See  Territory  ctf  Oklahoma,  m  tbe 
B^ation  of  H.  L.  UlUer  t.  Hewitt  et  al.,  5 
Okl.  167,  4S^  Fac.  60;  and  Wood,  Beq;>ondent, 
T.  Strother,  Auditor,  et  al.,  76  Cal.  646,  18 
Pac.  766,  9  Am.  St  Rep.  249;  Ex  parte  Camp- 
ben  et  al.,  180  Ala.  171,  80  South.  88S;  Stew- 
art T.  TerritOTy  of  (Mdahoma  ex  rctL,  4  Okl. 
707,  46  Pac.  487;  Nettle  Collet  T.  WfiL  H.  Al- 
IIBOD,  1  Okl.  42,  25  Pac  516. 

Finding,  therefore,  that  said  relator  has 
a  plain  and  adeqnate  remedy  at  law,  he  Is 
not  entitled  -to  a  writ  ot  mandamus  at  this 
time;  but  cases  mi^t  arise  where,  tbroi^h 
an  abuse  of  tbe  discretion  of  tbe  trial  Judge, 
it  would  be  otherwise.  This  court  migbt  well 
have  rested  from  its  lab<ws  In  connection 
with  this  case  by  denying  tbe  writ  for  the 
reasons  already  stated;  but  Inasmudi  as 
this  court  has,  as  hsmtoton  announced,  de- 
termined to  decide  every  material  proposi- 
tion fairly  made  in  the  record  presented  to 
it  and  realising  tbe  great  Importance  of  tbe 
questions  involved,  and  feeling  tbe  Interests 
of  Justice  and  tbe  necessity  of  settling  all 
questions  of  jffocedure  in  tbe  state  aa  speed- 
ily as  possible,  we  will,  th€are£ore^  dedde  all 
the  other  essential  propositions  made  by  ^ 
record  and  proof  herein. 

Coming  now  to  the  second  pn^Maitlon: 
"What  law  of  procedure  shall  be  applied  in 
tbe  determination  ot  the  rights  of  tbe  rela^ 
orr*  We  think  the  law  In  force  in  tbe  In- 
dian Territory  from  tbe  time  chapter  46  of 
Mansfield's  Digest  of  the  Laws  of  the  state 
of  Arkansas  was  adopted  by  Act  Cong.  May 
2,  1880,  c.  182,  26  Stat  81,  and  put  in  force 
In  the  Indian  Territory,  and  continuing  untU 
Oklahoma  was  admitted  Into  tbe  Union,  shall 
control.  Within  the  meaning  of  tbe  Gonatl- 
totlon  of  tbe  United  States,  any  law  Is  «x 
post  facto  whldi  Is  enacted  after  the  commls- 
aion  of  the  offense^  and  which,  in  relation 
to  it  -or  Its  consequraices,  In  any  way  affects 
the  material  sltoatlon  of  title  accused  to  his 
pr^ndlce  or  disadvantage.  This  doctrine  is 
moat  ably  sustained  In  a  rery  learned  and  ex- 
haustive opinion  written  by  one  of  the  world's 
ablest  Jurists,  Mr.  Justice  Miller,  of  tbe  Su-^ 
preme  Court  of  tbe  United  States,  and  decid- 
ed by  that  conrt  in  the  case  of  Kring  v.  Mls- 
Bonrt,  107  U.  8.  221,  2  Sup.  Ot  44S,  27  L.  Ed. 
606,  a  capital  case,  Krlng,  having  been  indict- 
ed and  convicted  of  murder  in  the  first  de- 
gree. The  Judgment  was  affirmed  by  the  Su- 
preme Court  of  Missouri,  a  previous  sentence, 
however,  having  been  pronounced  against 
him  on  bla  plea  of  guilty  or  murder  In  the 
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second  degree,  and  subjecting  him  to  Imprts- 
onment  for  25  years,  which  sentence  on  bla 
plea  had  been  appealed,  reversed,  and  set 
aside  by  said  court  By  the  law  of  Missouri, 
in  force  when  the  homicide  was  committed, 
this  sentence  was,  In  effect,  an  acquittal  of. 
the  crime  of  murder  in  a  higher  degree.  Be- 
fore his  plea  of  guilty  was  entered,  the  law 
was  changed  so  that  by  force  of  Its  proTl- 
slons,  if  a  judgment  on  that  plea  be  lawfully 
set  aside,  It  tdiaU  not  be  held  to  be  an  ac- 
quittal of  the  higher  crime;  Held  that,  as  to 
this  case,  the  new  law  was  ex  post  facto, 
within  the  meaning  of  section  10,  art  1,  of 
'  the  Constitution  of  the  United  States,  and 
that  he  could  not  be  again  tried  for  mnrder 
in  the  first  degree.  This  decision  Is  entirely 
In  accordance  with  our  conception  of  justice 
and  fairness.  The  accused  should  be  tried 
and  dealt  with  under  the  law  as  It  existed 
at  the  time  of  the  commission  of  the  crime 
of  which  he  stands  charged.  Any  other  doc- 
trine would  be  fraught  with  many  hardslilps 
and  uncertainties,  and  would  be  repugnant  to 
the  well-established  policy  of  the  law. 

It  was,  by  counsel  In  the  Krlng  Case,  urged 
that  as  to  the  rights  of  persons  chained  with 
crime  under  sut}8equent  legislation  aftectlng 
those  rights,  even  though  the  changes  In  the 
law  were  radically  to  the  dlsadrantage  of  the 
accused,  it  Is  not  ex  post  facto,  because  it 
was  a  change,  not  In  crimes,  but  in  criminal 
procedure.  This  view  the  Supreme  Court  of 
the  United  States  refused  to  accept,  bat  pro- 
ceeded to  define  the  much  vexed  question  as 
to  what  is  meant  by  "procedure"  as  a  law 
term;  and  said  court  wisely  adopted  the 
definition  laid  down  by  the  distinguished 
writer  on  criminal  law,  Joel  Prentiss  Bishop, 
in  his  valuable  work  on  Criminal  Procedure. 
Bishop,  in  the  first  chapter  of  his  work,  un- 
dertakes to  define  wliat  Is  meant  by  "proce- 
dure.'* He  says:  "Sec.  2.  The  term  'proce- 
dure* Is  so  broad  in  Its  signification  that  It 
Is  seldom  employed  in  our  books  as  a  term 
of  art.  It  Includes  In  Its  meaning  whatever 
is  embraced  by  the  three  technical  terms, 
pleading,  evidence,  and  practice."  And  in 
defining  practice  in  this  sense,  he  says:  "The 
word,  means  those  legal  rules  which  direct 
the  course  of  proceeding  to  bring  parties  Into 
the  court,  and  the  course  of  the  court  after 
they  are  brought  In.**  Evidence:  "Signifies 
those  rales  of  law  whereby  we  determine 
what  testimony  ia  to  be  admitted  and  what 
rejected  In  each  case,  and  what  la  the  weight 
to  be  given  to  the  testlmMiy  admitted."  We 
think  the  court  In  the  Ering  v.  Missouri  Case 
Jays  down  a  correct  and  clear  Idea  of  what 
is  intended  by  the  word  "procedure"  as  ap- 
plied to  a  criminal  case.  It  is,  therefore,  ob- 
vious that  a  law  which  is  one  of  procedure 
may  be  decidedly  obnoxious  as  an  ex  post 
facto;  for  any  law  which  would  alter  the 
legal  rules  of  evidence,  or  receive  leas,  or  dif- 
ferent testimony  than  the  law  requires  at 
the  time  of  the  commission  of  the  oflenae, 
or  would  ai^y  dlfferoit  rules  for  tbe  conduct 


of  the  trial  of  the  case,  is  an  ei  post  facto 
law.  Many  instance  might  be  cited  where 
a  change  of  the  law  would  not  In  fact 
change  the  crime  or  Its  punishment  bat 
would  still,  in  the  aK>llcatlon  of  the  changed 
condition  of  the  procedure,  materially  and 
prejudicially  affect  the  rights  of  the  accused. 
No  ex  post  facto  law  will  he  enforced  against 
the  accused  which  would  In  any  way  be  prej- 
udicial to  his  rlghta  We  think  that  Con- 
grees.  In  passing  the  enabling  act,  intended 
to  a^le  the  question  as  to  the  law  applicable 
in  cases  then  pending  In  the  Indian  T^Uory. 
Section  20  of  tbe  enabling  act  provides:  (Act 
March  4,  1907,  c  2911.  34  Stat  1287)  **A]1 
criminal  cases  pending  In  Uw  United  States 
courts  In  the  Indian  ^rritofy  not  tnuisfa^ 
red  to  the  United  States  Circuit  or  District 
Coorts  in  the  state  of  Oklahoma,  shall  be 
prosecuted  to  final  determination  in  the  state 
courts  of  Oklahoma  under  the  laws  now  in 
force  in  that  territory."  This  conrt,  there- 
fore^ holds  that  the  law  in  force  fn  tbe  In- 
dian Territory  at  the  ttme  the  Indlctanente 
were  returned  In  the  cases  agahist  the  re- 
late shall  govern  the  disposition  of  his  cases. 

This  brings  OS  to  the  third  propoBltlfm: 
"Wbat,  under  the  law  aK>llcable  in  this  caae^ 
Is  meant  by  'speedy  trial*"?  The  provlsl^ms 
of  the  sixth  amendment  to  the  Omstitution 
of  the  United  States,  guaranteeing  the  ac- 
cused a  speedy  trial,  are  applicable  to  the 
territories,  Including  the  Indian  Territory. 
This  Is  well  settled  In  the  cases  of  In  re 
Dykes  et  al.,  18  Okl.  339,  74  Pac.  606;  Rey- 
nolds T.  United  States,  98  U.  S.  145,  25  L. 
Ed.  244;  Callan  v.  Wilson,  127  U.  S.  550.  8 
Sup.  Ct  1301,  32  L.  Ed.  223;  Rasmussen  v. 
United  States,  197  V.  8.  622,  25  Siip.  Ct  514, 
49  L.  Ed.  862 ;  and  Stewart  v.  State,  13  Ark. 
720.  Neither  the  Constitution  of  the  United 
States,  nor  any  act  of  Congress,  fixes  the 
time  within  which  a  person  accused  of  crime 
and  imprisoned  shall  be  tried;  but  the  act  of 
Congress  of  May  2.  1890,  c.  182,  26  Stat.  p.  87, 
$  11,  adc^ting  and  putting  in  force  in 
the  Indian  Territory,  chapter  46  of  the  Gen- 
eral Laws  of  the  state  of  Arkansas,  entitled 
"Criminal  Procedure,"  offers  a  definition 
of  "speedy  trial,"  or  rather  fixes  the  limita- 
tions within  which  a  trial  might  be  had  with- 
out violating  the  Constitutional  provisions. 
That  part  of  said  chapter  46  applicable  to  the 
case  at  bar  are  the  provisions  of  sections 
2192  and  2193  of  Mansfield's  Digest  of  the 
General  Laws  of  tbe  State  of  Arkansas: 

"Sec.  2192.  If  any  person  Indicted  for  any 
offense  and  held  to  ball  shall  not  be  brought 
to  trial  before  the  end  of  tbe  third  term  of 
the  court  in  which  such  indictment  Is  [End- 
ing, It  shall  be  held  after  a  finding  of  such 
Indictment  and  holding  to  bail  thereon,  be 
shall  be  discharged  so  far  as  relates  to  such 
offense,  unless  the  delay  happens  on  his  ap- 
plication. 

"Sec.  2193.  Nothing  in  the  two  preceding 
sections  shall  be  so  construed  as  to  dlsdiarge 
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anf  person  who  shall  have  been  Indicted  for 
any  criminal  offense  on  account  of  the  failure 
of  the  Judge  to  hold  any  term  of  the  court,  or 
for  the  want  of  time  to  try  such  person  at 
any  term  of  the  court" 

Whenever  Congress  In  l^^slatlng  for  the 
territories  (Including  Indian  Territory)  bor^ 
rowed,  from  the  gtatntes  of  a  atate^  prorlalona 
which  had  received  In  sucta  state  a  known, 
defined,  and  settled  eonstractkm  before  they 
were  enacted  by  Oongreaa.  that  oonstmctlon 
must  be  deemed  to  have  been  adt^ited  by  the 
conrts  over  which  such  le^slation  extended; 
and  the  iHrorlalonB  of  bwA  laws  should  be 
construed  as  they  were  understood  at  the 
time  In  tJie  state  from  whldi  the  seme  were 
borrowed.  American  &  E!ng3lBb  Bnc.  of  Law 
(2d  Ed)  ToL  26.  p.  702,  and  Cases  dted.  We 
find  that  sections  2192  and  21^  of  Hans- 
fltid's  Digest;  Jost  quoted,  bad  lecdved  In 
the  state  of  Aifcanns  a  definite  and  settled 
construction  long  before  Bald  statutes  were 
adopted  by  the  act  of  Congress  putting  than 
tn  force  In  tiie  Indian  Territory.  In  the  case 
of  Stewart  t.  States  18  Ark.  720,  the  court; 
after  my  carefully  considering  the  cas^ 
held  ttiat;  notwithstanding  there  bad  been 
held  three  regular  terms  of  court  after  the 
finding  of  the  indictment  against  Stewart,  at 
which  there  had  been  amide  time  in  which  to 
try  tiie  cas^  the  accused,  In  order  to  aTall 
hlmsdf  of  the  rlghte  confored  by  that  stat- 
ute, was  required  to  place  himself  upon  rec- 
ord in  the  court  In  whldi  the  Indictment  was 
pending  in  the  attitude  of  demanding  a  trial, 
<a,  at  least;  to  have  opposed  postponemenL 
Thoe.  A.  Watts,  Plaintiff  in  Error,  t.  State  of 
Georgia,  26  Qa.  231;  Dlllard  t.  Stete,  65 
Ark.  404,  46  S.  W.  tSS;  Stete  of  Iowa  t. 
Louts  Enke,  86  Iowa,  85,  61  N.  W.  1146;  Pat- 
terson T.  Stete,  40  N.  J.  Law,  827,  8  Atl.  305. 
l^e  record  tn  this  case  doon  not  show  that 
the  relator  t^tposed  the  continuance  of  his 
cases  during  the  two  terms  of  the  federal 
court,  of  which  he  complains,  and  apparently 
made  no  ^ort  whatever  to  hare  his  caees 
brought  to  trial  In  said  court,  nor  does  the 
record  disclose  that  he  objected  to  a  contlnu* 
ance  of  his  cases  at  the  first  two  terms  of 
the  stete  court  in  which  the  Indtctmente 
against  him  were  then  pending.  If,  in  fact, 
the  first  two  terms  of  the  stete  court  were, 
in  law,  such  terms  as  the  relator  could  have 
insisted  up<m  being  tried  at  on  said  Indict- 
ments, it  is  wdl  settled  that  the  accused  will 
not  be  heard  to  complain  that  he  was  not 
tried  at  a  term  of  court  when,  for  good  rea- 
sons, no  Jury  was  summoned  to  try  cases  dur- 
ing said  term;  or  where  a  Jury  had  been 
summoned,  and  for  good  cause,  such  as  a 
pestilence,  or  the  existence  of  an  qfidemlc  of 
>  cmitegtons  disease,  the  Jury  summoned  for 
that  term  was  discharged.  People  t.  Bene, 
130  CaL  169,  62  Pac.  404;  People  t.  John 
Vasalo,  120  CaL  168,  S2  Pac.  806;  Stete  t. 
Hutlns^  21  Mo.  464.  The  proof  In  this  case 
shows  that  the  firs^  or  December,  1807,  term 
of  the  district  court  of  the  Ninth  Judicial  dis- 


trict of  OklalKuna,  fw  Okmulgee,  in  whlOh 
the  Indlctmente  a^lnrt  r^tor  are  poidlng, 
was  called  for  ttM  purpose  only  of  organizing 
said  court  and  putting  tlie  "madilnery  in 
running  order,"  and,  therefore,  no  Jury  was 
summoned ;  that  at  the  January,  1906,  term, 
a  Jury  was  called  for  said  court,  and  re- 
lator's cases  set  down  for  trial  oa  the  l(Hh 
day  ot  February,  1008;  that  neither  the 
rtiator  nor  his  attorn^  were  present  at  said 
term,  and  had  made  no  preparation  whatever 
for  the  trial  of  bis  cases,  or  either  of  than, 
at  said  term;  and  that  neither  relator  nor 
his  attorn^  made  any  objectltm  to  the  court 
discharging  the  Jury  on  account  of  tlie  small- 
pox ^ldeml<^  or  for  any  other  reason.  Re- 
lator, therefore,  waived  his  rlgltt  to  be  tried 
at  said  term.  (See  section  OOS  and  succeed- 
ing sections,  Blslu^'s  New  Orlmlnal  Law,  and 
cases  tliere  dted.)  The  record  shows  that  on 
the  6th  day  of  May,  1008,  during  the  April 
term  ot  said  court,  relator,  his  attorn^ 
filed  In  said  court  the  following  motion: 
•^ow  comes  defendant  by  his  attorneys,  Stan- 
ford ft  Oodiran,  and  formerly  demands  that 
he  be  put  upon  his  trial  in  the  abovfrentltled 
cause,  or  that  he  be  discharged  from  the  In- 
dictment herein,  by  reason  of  his  being  doiled 
hie  right  of  a  speedy  trial."  The  same  mo- 
tion was  filed  in  each  <tf  the  cases  pendlng*in 
said  court  against  relator.  As  we  said  be- 
fore, the  proof  herete  adduced  does  not  show, 
nor  does  the  record  of  said  court  show,  that 
said  motions,  or  either  of  them,  have  eva 
been  passed  upon  by  said  court  But,  for  the 
purpose  of  settling  these  questional  so  far  as 
this  court  Is  concerned,  we  will  treat  the 
record  as  if  said  motions  had,  In  fiict,  been 
overruled. 

This  brings  us  to  the  fourth  and  last 
proposition :  "Has  the  rdator  had  the  bene- 
fit of  a  speedy  public  trial,  as  guaranteed  to 
him  by  the  provisions  of  the  Constitution  and 
stetutes  In  force  In  the  Jurisdiction  where 
his  cases  are  pending?"  The  relator  bases 
bis  claim  for  a  peremptory  writ  of  mandamus 
from  this  court  compelling  respondent,  as 
district  Judge  of  the  Ninth  Judicial  district 
of  this  stei^  to  make  -an  order  discharging 
bim.  upon  the  grouhd  that  be  has  been  de- 
prived, through  the  fault  of  the  stete,  of  his 
constitutional  right  to  a  speedy  trial.  We 
liave  carefully  read  all  the  cases  dted  by 
the  relator  in  support  of  liis  contentions  here- 
in, and  we  find  from  such  examination  that 
the  ca8«  first  hereinafter  dted  fully  au- 
thorise, In  a  propa  case,  the  writ  of  man- 
damus to  enforce  the  dismissal  of  a  criminal 
action  where  the  right  to  speedy  trial  has 
been  denied.  Ex  parte  Cole,  28  Ala.  SO; 
Palmer  v.  Jackson  County,  90  Mich.  1.  60  N. 
W.  1086;  Stete  v.  Johnson,  Judge,  105  Wis. 
00,  80  N.  W.  1104 ;  Schwartz  v.  Barry,  Judge, 
00  Mich.  267,  51  N.  W.  279;  Ex  parte  Scott, 
19  Ohio  St  581 ;  Stete  v.  Burgoyne,  7  Ohio 
St  163;  Gordon  t.  liOngest,  16  Pet  07,  10 
L.  Ed.  900;  Watson  v.  Judge,  40  Mich.  720. 

The  relator.  In  support  of  hip  contention 
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that  be  should  be  discharged  from  said  In- 
<IlctmentB,  cites  State  t.  Sims,  1  Orert 
<Tenn.)  20S.  The  defendant  In  this  case  was 
committed  for  stealing  goods  out  of  Potter's 
store.  There  was  no  Attorney  General,  nor 
any  person  to  prosecute  for  the  state.  C^p- 
beU,  J.,  requested  the  prosecutw  to  be  called. 
He  was,  and  asked  If  he  had  anything  to  say 
as  to  why  the  court  should  not  discharge  the 
defendant,  as  his  counsel  insisted  that  he  bad 
a  right  to  claim  his  discharge. 

"Overton,  J.  The  ninth  section  of  the 
Bill  of  Rights  secures  to  the  citizen  a  speedy 
tiubllc  trial,  and  to  demand  the  cause  of  the 
accusation  against  him.  The  state  has  omit- 
ted to  provide  an  Attorney  General  since 
the  resignation  of  the  former  one.  Upon 
this  man's  demanding  the  cause  of  accusa- 
tion against  him,  and  that  he  shall  have  a 
trial,  and  there  being  no  reason  shown  why 
he  should  not,  he  ought  to  be  dlscbarged. 
The  omission  of  the  state  to  provide  a  pub- 
lic pr<wecutor  cannot  render  the  provision  of 
the  Constitution  Inefficient.  This  circum- 
stance of  Its^f  furnishes  no  ground  to  keep 
the  prisoner  six  months  longer  in  confine- 
ment." 

"Campbell,  J.  and  Powel,  J.,  gave  no  deci- 
sive opinion  on  this  ground,  but  the  prisoner 
was  discharged." 

This  case  was  tried  over  a  hundred  years 
ago,  and  Is  the  first  case  we  have  found 
where  the  right  of  a  fii>eedy  trial  In  a  crim- 
inal case  found  Judicial  determination  in  this 
country.  The  above  case  In  no  wise  supports 
the  contention  of  relator  In  this  case.  In 
the  case  at  bar  the  state  provided  a  prose- 
cutor, who,  according  to  bis  aflSdavit  filed  in 
this  case,  was  always  ready,  and  Is  now 
ready,  to  try  the  cases  of  the  relator,  but 
was  unable  to  do  so  for  the  want  of  time. 

Relator  cites  the  case  of  NewUn  v.  People, 
221  111.  166,  n  N.  B.  629,  an  nilnols  case. 
The  state  of  Illinois  has  a  statute  requiring 
that  all  criminal  cases  shall  be  tried  within 
four  months  of  the  date  of  the  coounitment; 
falling  to  do  so,  confers  an  absolute  right 
on  the  person  charged  with  the  crime  and 
imprisoned  to  be  set  .  at  liberty  unless  tried 
within  the  time  limited.  -  It  will  be  observed 
that  under  the  Illinois  statute  the  person 
charged  with  the  crime  must  be  Imprisoned 
before  he  has  a  right  to  a  discbarge  after 
the  four  months*  period  has  expired.  The 
court  in  said  case  holds  that,  where  a  per- 
son charged  with  crime  and  Imprisoned  ap- 
plies for  bis  discharge,  it  is  not  sufficient  to 
say  that  It  was  Inconvenient  or  impossible 
for  the  judges  of  the  court  to  hold  the  term 
of  court  at  the  time  fixed  by  statute,  within 
the  four  months.  It  will  be  observed,  also, 
that  under  chapter  37,  fi  57,  of  the  Statutes  of 
IIllnolB  (Hurd'B  Bev.  St  190$,  dlfCerent 
Judges  may  hold  court  for  each  other,  and 
perform  each  other's  duties  where  they  find 
It  necessary  or  convenient;  and  that  the 
rl^t  secured  to  the  accused  by  said  statute 
cannot  bo  defeated  arbitrarily  by  an  order 


made  without  his  consent,  dispensing  with 
the  services  of  a  Jury  at  a  term  commencing 
within  four  months  of  the  date  of  the  com- 
mitment Thus  we  find  from  an  exaiQina- 
tion  of  the  facts  in  this  case  that  relator's 
contention  is  not  sustained. 

The  relator  cites  the  case  of  People  t. 
Morlno,  8S  Cal.  616,  24  Pac.  882.  This  case 
construes  section  13  of  arUde  1  of  the  Con- 
stitution of  California,  which  guarantees  a 
speedy  trial  to  every  i>erson  charged  with 
crime.  The  California  Revised  Code  (sec- 
tion 1882)  also  provides  that  unless  good 
cause  Is  shown  the  court  must  order  the 
prosecution  to  be  dismissed.  If  the  defend- 
ant, whose  trial  has  not  been  postponed  upon 
his  own  application,  is  not  brought  to  trial 
within  60  days  after  the  filing  of  the  Indict- 
ment or  Information^  this  case  holds,  "that  a 
person  against  whom  Information  was  filed  on 
August  7th,  and  who  was  arraigned  and  plead- 
ed not  guilty  five  days  later,  was  entitied  to  a 
dismissal  In  the  case  for  want  of  prosecution 
on  motion  made  the  following  March,  when 
It  appeared  he  had  made  no  application  for 
a  continuance,  and  no  cause  for  the  delay 
was  shown  by  the  prosecution."  Id  this 
case  there  was  no  cause  whatever  for  the 
delay  shown. 

People  T.  Backley,  116  CaL  146,  47  Pac 
1009,  Is  also  cited  and  relied  upon.  In  this 
case  Information  was  filed  December  27th; 
defendant  arraigned  January  4th;  demurred 
on  the  11th;  demurrer  argued  18th,  and 
overruled  the  2&th.  Defendant  then  pleaded 
not  guilty.  Case  was  called  for  trial  Feb- 
ruary 12th ;  def^dant  obtained  a  continuance 
of  one  day,  but  the  trial  did  not  occur  until 
March  18th.  Held,  that  defendant  was  en- 
titled to  dismissal  under  section  1882,  pro- 
vided that  the  prosecution  shall  be  dismissed 
unless  good  cause  to  the  contrary  be  stiown. 
This  court  also  held  that  the  mere  statement 
of  the  Judge,  on  denying  the  motion  to  dls- 
miss,  Uiat  during  the  time  of  delay  the  court 
had  been  wholly  occupied  with  other  cases, 
does  not  show  good  cause  for  the  delay. 
Nor  was  It  good  cause  that  a  material  wit- 
ness for  the  state  was  absent,  unless  dili- 
gence was  shown  to  procure  tils  attradance. 

State  V.  Euhn,  154  Ind.  400,  57  N.  B.  106, 
is  also  relied  on  by  relator.  This  was  a 
constructi<ni  of  section  18S2,  Bums'  Ann.  St 
Ind.  1894,  and  section  1783,  Homer's  Ann. 
St  Ind.  1897.  These  statutes  provide  that,  un- 
less the  accused  be  brought  to  trial  within 
three  terms  after  admission  to  ball,  he  shall 
be  discharged,  unless  the  delay  be  caused  by 
his  own  act  Held,  that  the  prisoner,  not 
having  bem  brought  to  trial  within  the  time 
prescribed  by  said  statute,  was  entitied  to  be 
discharged. 

These  cases,  with  the  case  of  Tan  Buren 
V.  People,  7  Colo.  App.  136,  42  Pac.  599,  are 
all  the  cases  cited  and  relied  on  by  the  relat- 
or. This  last-named  case  holds :  "The  eJapae 
of  three  full  terms  of  court  after  the  Is- 
suance of  a  capias  and  arreat  of  the  defend- 
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ant  without  application  to  postpone  or  de- 
lay the  trial,  entitled  him  to  a  discharge, 
notwlthatandlng  be  was  out  on  ball." 

All  the  cases  (with  a  few  ezceptlonB)  cit- 
ed by  relator  upon  the  subject  of  the  rigbt 
of  his  discbai^^  for  want  of  speedy  trial  are 
either  error  or  appeal  cases,  and  not  manda- 
mus. 

Many  courts  of  last  resort  have  defined  the 
legal  meaning  of  a  speedy  public  .trial,  but 
we  submit  that  In  none  of  the  states  In  which 
this  quesUon  has  found  judicial  investigation 
and  decision  have  the  facts  regarding  the 
condition  of  the  courts  been  such  as  existed 
In  the  Indian  Territory  prior  to  statehood. 
It  is  well  known  to  the  bar,  and  public  gen- 
erally, In  this  state,  that  a  condition  existed 
in  the  federal  courts  of  the  Indian  Territory 
before  statehood  unprecedented  in  the  his- 
tory of  Jurisprudence  of  the  nation.  Until 
at>out  two  years  prior  to  statehood  only  four 
Judges  were  provided  to  hold  court  In  the  en- 
tire territory,  comprising  the  Five  Civilized 
Tribes,  and  a  population  of,  approximately, 
800.000.  It  will  be  remembered  that  said 
judges  had  Jurisdiction  of  all  classes  of  crim- 
inal cases,  from  the  smallest  misdemeanor  to 
capital  qffenses ;  and,  also  had  Jurisdiction 
of  all  civil  cases,  Including  chancery  and  pro- 
bate matters.  It  was,  therefore,  a  common 
occurrence  to  find  upon  the  dockets  of  said 
courts  thousands  of  undecided  cases,  both 
criminal  and  civil.  It  was.  under  such  con- 
ditions, a  physical  Impc^ibility  for  said 
courts  to  give  all  the  accused  speedy  trials. 
It  will  be  conceded  that  said  courts  did  all 
In  their  power  to  dispatch  business ;  so  much 
so,  that  the  haste  in  which  cases  were  some- 
times disposed  of  often  brought  a  blush  of 
shame  upon  the  cheek  of  the  members  of  the 
bat,  the  jurors,  and  spectators.  This  con- 
dition of  affairs,  combined  with  the  ambition 
of  at  least  one  of  the  Judges  of  said  federal 
court  to  dispose  of  more  cases  than  any  of 
the  other  Judgra,  caused  him  to  attempt  the 
horrible  feat  of  sentencing  100  prisoners  in 
100  minutes,  and  similar  travesties  upon  Jus- 
tice and  the  forms  of  law.  The  government 
■oufi^t  to  aid  the  congested  condition  of  the 
doctets  In  said  courts  by  appointing,  about 
two  years  before  statehood,  four  additional 
Judges ;  but  the  number  of  accumulated  cases 
and  new  cases  had  so  grown  upon  the  dockets 
of  said  courts  that  it  was  Impossible  for  the 
additional  Judges  to  much  relieve  the  situa- 
tion. Therefore,  In  deciding  the  question  of  a 
speedy  trial  In  this  case,  due  regard  should  be 
had  to  all  the  facts  and  drcumstances.  It 
muBt  also  be  remembered  that  reqiondeut  In 
tbis  case  fell  heir,  so  to  speak,  to  the  congest- 
ed couditioDS  of  the  docket  In  his  district, 
and  In  which  ttw  relator's  cases  are  pending ; 
also  that,  necessarily,  delays  were  caused  by 
the  change  of  the  form  of  govemmebt,  and 
the  Inaugnratton  of  the  state  courts. 

Many  courts  of  last  resort  In  states  where 
conditions  have  been  much  more  favorable  to 
the  enforcements  of  tbs  right  of  a  speedy 
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trial  than  those  existing  in  this  state  at  this 
time  have  defined  the  legal  meaning  of  a 
speedy  public  trial.  One  of  the  early  cases 
on  this  subject  Is  found  in  the  case  of  Nixon 
V.  State.  2  Smedes  &  M.  (Miss.)  497.  41 
Am.  Dec.  601.  The  first  syllabus  of  this  case 
reads:  "By  a  speedy  trial  la  Intended  a  trial 
conducted  according  to  the  fixed  rules,  reg- 
ulations, and  proceedings  of  law,  free  from 
vexatious,  capricious,  and  offensive  delays 
manufactured  by  the  ministers  of  Justice." 

In  State,  Respondent,  v.  Huting,  21  Mo. 
464,  referring  to  a  statute  in  that  state 
conferring  the  right  of  eoeedy  trial,  bottom 
of  second  syllabus  say:  "The  statute  was  in- 
tended to  operate  only  when  there  Is  some 
laches  on  the  part  of  the  state."  In  this 
case  the  court  further  holds:  "It  la  very 
clear  that  one  arrested  and  accused  of  crime 
has  not  the  right  to  demand  a  trial  imme- 
diately upon  the  accusation  or  arrest  being 
made.  He  must  wait  until  a  regular  term 
of  the  court  having  jurisdiction  of  the  offense 
with  which  he  Is  charged,  until  an  indict- 
ment Is  found  and  presented,  and  until  the 
prosecution  has  bad  a  reasonable  time  to  pre- 
pare for  trial.  Nor  does  a  speedy  trial  mean 
a  trial  immediately,  upon  the  presentation  of 
the  Indictm^t  or  the  arrest  upon  it.  It 
simply  means  that  the  trial  shall  take  place 
as  soon  as  possib^  after  the  Indictment  has 
t>een  found,  without  depriving  the  prosecu- 
tion of  a  reasonable  time  for  preparation. 
The  law  Is  the  embodiment  of  reason  and 
good  sense;  bence,  while  It  secures  to  every 
person  accused  of  crime  to  have  such  charge 
Eq;>eedlly  determined  by  a  competent  Jury,  it 
does  not  exact  impossibilities,  «traordInary 
efforts,  diligence,  or  exertion  from  the  courts 
or  representatives  of  the  state,  nor  does  It 
contemplate  that  the  right  of  a  speedy  trial 
which  It  guarantees  to  the  prisoner  shall  op- 
erate to  deprive  the  state  of  a  reasonable  op- 
portunity of  fairly  prosecuting  the  prisoner." 

The  right  of  a  speedy  trial  is  necessarily 
relative;  It  Is  consistent  with  delays,  and 
depends  upon  circumstances.  It  secures 
rights  for  the  defendant,  but  it  does  not  pre- 
clude the  rights  of  public  Justice.  Beavers 
V.  Haubert,  198  U.  8.  86.  25  Sup.  Ct  573,  49 
li.  Ed.  960.  "There  is  no  doubt  that  neces- 
sity, either  moral  or  physical,  may  raise  an 
available  exception  to  the  letter  of  the  habeas 
corpus  act  A  court  is  not  bound  to  peril 
life  In  an  attempt  to  perform  what  was  In- 
tended to  be  required  of  It  The  Legislature 
intended  to  prevent  willful  and  oppressive  de- 
lay ;  and  It  IS  Sufficient  that  there  Is  no 
color  of  Imputation  of  It."  Commonwealth  v. 
Jailor,  7  Watts  (Pa.)  366. 

From  tile  proof  It  clearly  appears  that 
there  was  pending  in  the  district  court  of 
Okmulgee  county,  at  the  b^innlng  of  the 
September.  1908,  term,  419  criminal  cases  and 
409  civil  cases ;  and  that  since  the  admission 
of  Oklahoma  as  a  state  more  cases  have  been 
filed  that  It  has  hwa  possible  to  try;  and 
that  tt  was  a  physical  Impossibility,  and  be- 
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yond  the  power  of  physical  and  mental 
adiieronait,  to-  have  disposed  of  all  the  crim- 
inal cases  on  the  docket  within  the  time  ct 
the  terms  of  coort  as  fixed  by  order  of  the 
Supreme  Court.  Ordinarily,  a  court  should 
require  a  showing  to  be  made  by  affidavit,  In 
order  to  centhrae  cases  for  the  term,  when 
such  continuances  are  objected  to  by  either 
party;  hut  when  a  condition  of  aCEalrs  ex- 
ists that  Is  notorious,  and  abont  which,  from 
Its  very  nature,  there  coold  be  no  conflict,  the 
court  is  authorized,  by  its  own  motion,  to 
continue  the  causes  for  the  term.  The  reg- 
ulation of  the  business  of  the  term  is  a  mat- 
ter exclusively  within  the  control  of  the 
Judge,  and  cannot  be  interfered  with.  Bx 
parte  Larkln,  11  Not.  90;  B)z  parte  Stanley, 
4  Ner.  116. 

In  State  T.  Enke,  80  Iowa,  3S,  61  N.  W. 
1146,  held:  Where  the  trial  has  not  be^ 
postponed  upon  defendant's  application.  If  lie 
be  not  brought  to  trial  at  the  next  regular 
term  of  the  court  In  which  the  indictment  Is 
triable,  after  the  same  is  found,  the  court 
must  order  the  defendant  to  be  dismissed,  un- 
less tor  good  cause  to  tbe  contrary.  In  this 
case  the  record  did  not  show  that  the  accus- 
ed made  objection  to  the  contlnnance  of  the 
case.  The  court  held:  "We  do  not  think  that 
It  was  necessary  that  the  record  should  show 
the  reason  why  the  case  was  continued." 

In  New  Jersey  the  statutes  provided  tiiat 
every  Indictment  shall  be  tried  at  the  term 
or  session  In  which  Issue  Is  Joined,  or  the 
term  after,  unless  the  court,  for  Just  cause, 
shall  allow  further  time  for  the  trial  there- 
of, and.  If  such  Indictment  be  not  so  tried, 
the  defendant  shall  be  discharged,  'nie  Su- 
preme Court,  In  the  case  of  Patterson  v. 
State,  49  N.  J.  Law,  826,  8  AQ.  SOS,  where 
the  accused  relied  upon  this  statutory  provi- 
sion In  support  of  his  motion  to  be  discharg- 
ed, held  that  the  statute  was  drafted  to  ef- 
fectuate the  purpose  which  the  constitutional 
guaranty  of  a  speedy  trial  was  designed  to 
secnre,  that  the  remedy  of  accused  lies  in 
the  first  Instance  In  the  trial  court,  for  tlie 
reason  that  the  existence  of  facts  whldt  will 
afford  a  Just  cause  for  allowance  of  further 
time  Is  peculiarly  within  the  knowledge  of 
the  trial  court,  and  that  nowhere  else  can 
tbe  exercise  of  the  discretion  be  so  Intelli- 
gently discharged. 

Judge  Cooley,  In  his  excellent  woA  on  Con- 
stitutional Llmltatltms,  says :  "It  Is  required 
that  the  trial  shall  be  speedy ;  and  here  also 
the  injunction  la  addressed  to  the  sense  of 
Justice  and  sound  Judgment  of  the  court" 
Cooley  on  Const  Llm.  p.  SIL 

It  must  ^pear  that  the  application  was 
made  to  the  trial  court  for  discharge,  and 
that  ttiere  was  an  arbitrary  and  causeless  re- 
fusal to  do  so,  before  a  discharge  would  he 
ordered  by  appellate  court  It  would  be  pre- 
sumed that  the  court  exercised  discretion  In 
a  proper,  honest,  snd  Judicial  spirit;  and  that 
sufficient  reasons  were  before  the  court  to 
Justify  the  delay.  An  appellate  court  wUl  not 


review  the  exercise  of  discretion  by  lower 
court,  unless  It  appears  from  tbe  record  or 
proof  that  tbe  trial  court  bad  abused  such 
discretion. 

Section  2182.  Mansfield's  Digest  of  the 
Laws  of  the  Steto  of  Arkansas,  was  passed 
to  protect  prisoners,  and  afford  them  a  q;>eedy 
trial.  If,  therefore,  tbe  state  should  indict 
a  person  and  confine  him  In  the  prison  ot  the 
comity,  or  cause  him  to  give  bail,  as  the  case 
may  require,  and  afterwards  took  no  steps 
to  bring  accused  to  trial,  and  thus  He  by  and 
do  nothing  until  the  third  term  after  that  at 
which  the  indictment  was  found,  such  delay 
and  neglect  on  the  part  of  the  state  will  au- 
thorize and  Justify  the  dlsoharge  of  accused 
from  such  offense.  On  the  other  hand,  If  the 
state  makffl  every  proper  and  reasonable  ex- 
ertion to  bring  the  accused  to  trial,  yet,  from 
causes  beyond  tbe  control  of  the  state,  the 
trial  may  be  properly  delayed. 

A  fair  and  reasonable  construction  of  sec- 
tions 2192  ahd  2193  evidently  contemplated 
that  the  accused  is  not  to  he  dischanfed,  as 
a  matter  of  course,  after  the  expiration  of 
three  terms,  or  at  any  other  term,  except  on 
application  to  the  court.  Upon  sndi  appli- 
cation being  made,  it  becomes  a  question 
whether  the  delay  reaolted  from  any  of  tbe 
causes  whlA  wm  contained  In  Bald  Mction 
2198.  If  tbe  dday  was  not  occasioned  Iv  Bny 
of  tbe  causes  witlibi  tbe  eneptlon,  tbe  cour^ 
If  Bo  satlBfled,  should  order  tbe  r^tor  dls- 
diarged.  But  If,  bowerer,  the  court,  ixpoa. 
sndi  api^icatlon  being  mad^  Bbonld  be  hon- 
estly satlsfled  that  the  delay  was  tbe  result 
of  me  of  the  caoses  within  tbe  exeepOoa,  it 
would  be  tbe  dntr  ct  the  court  to  contlniie 
the  cause  luUl  tbe  next  twm,  and  hold  tbe 
accused,  nncondlti<mally,  to  await  hlB  trial  aa 
long  and  as  oftui  as  the  state  1b  able  to 
make  it  trnthfolly  acinar  that  the  occa^on 
of  the  delay  Is  oae  of  the  excited  causes 
enumerated  In  said  section. 

The  court  b^ow  is  authorized  to  use  Ita 
discretion  In  the  dispotitlon  of  such  motion 
to  discharge,  unless  the  accused  has  made  out 
a  case  In  all  respects  free  firom  any  of  the 
statutory  exertions.  Then  such  court  has 
no  further  discretionary  power  to  contlnae — 
the  apitlication  and  motion  to  discharge 
should  be  allowed. 

In  support  of  the  findings  of  the  court  in 
this  case  see  copious  notes  to  Nixon  r.  State. 
2  Smedes  &  U.  (Hiss.)  497,  41  Am.  Dea  eOl. 
and  Dillard  v.  State.  65  Ark.  404.  46  S.  W. 
633;  In  re  James  Dykes  et  aL,  13  OkL  889,  74 
Pac.  606;  Ex  parte  McGehan,  22  Ohio  St 
442;  United  States  t.  Fox,  8  Mont  612;  State 
of  Iowa  V.  Bnke,  85  Iowa,  86,  61  N.  W.  1146 ; 
Wood  T.  Strotber,  Auditor,  76  Oal.  646,  18 
Pac.  766,  9  Am.  St  249 ;  Bx  paxt»  Tnr- 
man,  26  T^  708,  84  Am.  Dec.  698;  People 
V.  Bene  ISO  Cal.  160,  62  Pac.  404;  Bx  parte 
Larkin,  11  Nev.  90;  People  t.  Henry,  77  Gal. 
445, 19  Pac.  890;  Commonwealth  t.  Adco(&,  8 
Grat  (Ya.)  661 ;  Boebuck,  Plaintiff  tat  Error, 
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T.  State,  S7  Oa.  154;  State  of  Utah  t.  Ends- 
ley,  19  Utah,  478.  S7  Pac.  480;  In  re  Murptay. 
(C.  a)  87  Fed.  649. 

The  proof  falls  to  show  laches  on  the  part 
of  the  conrt  below  tn  bringing  rdator  to  trial 
— ^the  contrary  is  shown  to  be  true.  At  the 
.  first  t^m  no  Jnry  was  smnmonecl,  and  the 
term  so-called  (as  we  above  stated)  was  for 
the  purpose  of  oi^anizlng  the  state  courts,  It 
being  the  first  term  under  statehood.  The 
second  term  complained  of,  the  Jurr  was  dis- 
charged on  account  of  smallpox  epidemic,  but 
not  until  after  the  witnesses  for  the  state 
had  been  subpoenaed  in  (relator's  cases  for 
February  10th,  of  said  term,  which  Bhows  dil- 
igence on  the  i>art  ot  the  ctftoers  of  the  court 
and  respondent  to  Ivlng  relator's  cases  to 
trIaL 

For  tlie  reasons  herein  stated,  Uw  p«Mi^ 
tarj  writ  ot  mandamus  Is  denied. 

rUBBIAN,  P.  J.,  and  DOTI^B,  J.,  concnr. 


WISAB  T.  TEOtBITOBT. 


(Crimfaia]  Court  ct  A^ge^^of  Oklahoma.  Dee. 

1.  InDicnmrr  jxm  IirroKiuTioir  (f  125*)— 
In  Dicnmrr— 0unjciTT. 

Under  the  prorlsions  of  Code  Cr.  Proc.  | 
224  ^niatn's  Ber.  &  Ann.  St  1908.  }  6360), 
proTiding  that:  "An  iDdictment '  must  charge 
but  one  oflense ;  but  where  the  same  acts  may 
constitute  different  offenses,  or  the  proof  may 
be  DBoertaln  aa  to  which  of  two  or  more  of- 
fenses accused  may  be  gnllty  of,  the  different 
offenses  may  be  set  forth  In  separate  counts  In 
the  same  indictment,  and  the  accnsed  may  be 
convicted  ot  either  oflense"--an  indictment  Is 
bad  for  dnididty  that  diarges  two  distinct  of- 
ftonses  In  cme  count-that  is,  the  uttering  of  a 
lAeefc  knowing  It  to  be  forged,  and  the  fozging 
of  the  Indoisement  thexeon  and  then  nttmng 
the  same— and  a  demuxier  ttiereto  should  be  sos- 
tiUned. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Infoimatlon,  Gent  Dig.  ^  839 ;  Dec  Dig. 
I  125 .•] 

2.  GuuRAZ.  Law  (|  1165*)— Apfux— Iuha- 

mSAI.  ESBOK. 

Sectfm  482.  Oode  Gr.  Prk.  (Wlbon's  Rev. 
ft  Ann.  St  1903,  {  661^,  provides  that:  "On 
an  Bimeal  the  court  must  give  Judgment  without 
regard  to  tedinical  errors  or  d^ects,  <or  to  ex- 
ceptions which  do  not  affect  the  sobetantial 
rights  of  the  parties."  Where  the  Indictment 
diarges  that  ue  check  waa  delivered  to  Kats 
Bros^  a  firm  composed  of  Jacob  Kati  and  Isaac 
Kats,  partner!,  doing  bttdness  under  the  firm 
name  of  Kats  Bros.,  if  the  check  waa,  in  fact, 
passed  to  Kati  Bros.,  a  corporation,  d<^ng  bnst- 
ness  under  the  corporate  nsme  of  Kati  Bros., 
of  whldi  corporation  Jacob  Kati  and  Isaac 
Kats  were  stockholders  and  <^cers,  such  vari- 
ance Is  not  materiaL 

[Bd.  Nota^— For  other  cases,  see  Criminal 
lAw,  Dee.  Dig.  I  116S.*] 

3.  FonoKBT  (I  5*)  —  ImxRT  —  "Uttebiito 
FoBOED  Check." 

To  constitute  the  olfense  of  ottering  a  forg- 
ed check*  there  most  be  an  intent  to  cheat  and 


defraud,  and  »  knowMgo  9l  the  falsity  of  the 

instrument 

[Bd.  Note.— For  other  cases,  see  Forgery, 
Cent  Dig.  S  6;  Dec.  Dig.  |  5.* 
For  other  definitions,  sea  Words  snd  Phraaea, 

VOL  a  PP-  7261,  72G2J 

4.  FOBGDBT  (i  5*)  — InffnnoTions— Khowi.- 

■DOK  or  Accused. 

Under  a  statute  defining  the  offense  of  ut- 
tering forged  instruments  knowing  them  to  be 
forged,  it  is  error  to  Instruct  the  Jury  that 
they  should  find  ttiat  defendant  had  knowledge 
of  the  forgery.  "If  he  had  notios  of  any  sns> 
pidous  tacts  or  drcomstances  which  were  suf- 
ficient to  put  a  reasonably  pradent  and  cantloas 
person  nptm  Inquiry,  which,  it  followed  up, 
would  have  led  to  knowledge  of  ito  fonery,  then 
he  would  he  diannable  with  notice  of  the  ehai^ 
acter  of  the  chack." 

FEd.  MotCL— For  other  eases,  see  Forgery. 
Gent  Dig.  |  6;  Dec  Dig.  |  6.*] 
6.  FOBSUT  (I  47*)— GUIMT  Kwowledge. 

Giriniy  nowledge  that  an  instrument  is 
forged  mny  b*  found  if  the  jury  Is  satisfied  from 
the  facta  and  eiieomstanees  shown  hj  the  testi- 
mony that  dtedant  had  reason  to  believe 
it  waa  forged ;  but  the  inference  is  for  the  jury, 
and  does  not  follow  «i  neeeMityt 

[Ed.  Note.— For  other  c«se«  see  Ftorieiy. 
Dec.  Dig.  S  47.*1 

(Syllabus  1^  the  Court) 

Error  from  District  Gonrt,  Fajne  County; 
before  Justice  Burford. 
Moses  Wells  was  convicted  of  forgery,  and 

brings  error.  Reversed  and  remanded. 

Plaintiff  Iq  error.  Moses  Wells,  hereinafter 
referred  to  as  "the  drfendant,"  was  prose- 
cuted by  Indictment  for  the  crime  of  forgery, 
In  the  district  court  of  Payne  county,  Okl. 
T.,  at  the  April  term.  1906,  which  indictment 
omitting  tlie  formal  parts,  reads  as  follows: 

"Territory  of  Oklahoma  vs.  Moses  Wells. 
Indictment  Of  the  April  term  of  the  district 
court  of  the  first  Judicial  district  ot  the  ter- 
ritory of  Oklahoma,  within  and  for  Payne 
county,  in  said  territory,  In  the  year  of  our 
Lord,  one  thousand  nine  hundred  and  six,  the 
grand  Juror^  having  been  first  duly  chosen, 
selected,  impan^ed.  sworn  and  charged  to  in- 
quire ot  the  oflTenses  against  the  laws  of  the 
territory  of  Oklahoma,  committed  within  said 
county.  In  said  territory  of  Oklahoma  upon 
their  oath  aforesaid,  in  the  name  and  by  the 
authority  of  the  territory  of  Cftlahoma,  do 
find  and  present:  That  at  and  within  said 
Payne  county,  in  said  territory,  on  the  twen- 
ty-flfth  day  of  July,  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  five, 
Moses  Wells,  late  of  the  county  aforesaid, 
on  the  twenty-fifth  day  of  July,  in  the  year 
of  our  Lord  oao  thousand  nine  hundred  and 
five  In  the  county  of  Payne  and  territory 
of  OklatHMua  aforesaid,  then  and  there  be- 
ing, did  th»  and  there  unlawfully  and  fe- 
loniously sell,  exchange  and  deliver  to  Kati 
Brothers,  a  firm  composed  of  Jacob  Kats 
and  Isaac  Katz,  partners,  doing  business  un- 
der the  firm  name  of  Eata  Brothers,  for 
the  consideration  of  about  thirteen  dollars 
of  good  and  lawful  money  of  the  United 


*For  other  uMt  m»  Mm*  topio  ud  snUod  NUHBSR  in  Dec.  *  Am.  Die*.  1907  to  d«t«.  ft  Reportar  IndUM 
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States  and  of  the  Taloe  of  about  thirteen 
dollars,  tbe  exact  valne  and  descrlptloD  of 
whlcb  la  to  tbe  grand  jarors  unknown,  and 
Tarlona  articles  of  clothing,  goods,  wares  and 
merchandise  ot  about  the  value  of  eight  dol- 
lars, the  exact  description  and  value  of  which 
la  to  the  grand  jurors  unknown ;  a  forged 
and  fwnnt»^elted  chec^  of  the  tenor,  purport 
and  effect  following:  'BllUngs,  (Mclah<»na, 
July  18, 1905.  No.  8.  Citizens'  Bank  of  Bil- 
lings: Pay  to  Paul  Brown,  or  bearer,  $21.00. 
Twenty-one  Dollars.  H.  Blffer.  (Shadlnger 
Ptg.  Co.  Abllraie,  Kan.')'— which  Instrument 
had  endorsed  on  the  back  thereof.  'Paul 
Brown,*  witb  the  felonious  Intent  to  have  the 
same  uttered  and  passed,  and  he,  the  said 
Moses  Wells,  b^ore  delivering  said  forged 
and  counterfeited  dieck  to  Katz  Brothers, 
wrote  and  Indorsed  on  the  back  thereof  the 
namp  'Paul  Brown,'  and  he,  the  said  Moses 
Wells,  at  the  time  be  so  sold*  exchanged  and 
delivered  the  said  forged  and  counterfeited 
check  to  said  Katz  Brothers,  knew  the  same 
to  be  foived  and  counterfeited*  contrary  to 
tbe  form  ot  tbe  statutes  In  such  cases  made 
and  provided,  and  against  the  peace  and  dig- 
nity of  the  territory  of  Oklahoma." 

To  this  Indictment  tbe  dtfcmdant  entered 
a  general  demnrr^,  wtalcta  was,  tbe  court, 
overruled,  to  wblcb  ruling  of  tbe  court  the 
defendant  excei^sd.  The  case  <jomlng  on  for 
trial  by  a  Jury,  the  territory  offered  Its  evi- 
dence and  rests.  Wbereupon  the  defendant 
moved  the  court  to  direct  a  verdict  of  not 
guilty,  for  the  reasons:  First,  that  the  evi- 
dence offered  by  the  territory  is  not  sufficient 
to  sustain  a  verdict  of  guilty ;  second,  that 
there  Is  a  fatal  variance  between  the  allega- 
tions of  l^e  Indictment  and  the  proof  offered 
In  the  case— which  motion  was,  1^  the  court, 
overruled,  and  the  defendant  excepted.  Evi- 
dence vas  then  introduced  by  the  defendant 
and  the  territory,  and  the  defendant  renewed 
his  motion  to  direct  -b.  vradlct,  which  motion 
was  overruled,  and  exception  taken.  The 
court  Instructed  the  Jury,  argumenta  were 
made  by  counsel,  and  the  jury  retired  to  de- 
liberate, and  thereafter  returned  Into  court 
their  verdict,  which  was  a  general  verdict  of 
guilty.  Motion  for  new  trial  was  regularly 
made,  and  on  tbe  23d  day  of  April,  1006,  the 
court  overruled  said  motion ;  to  this  the  de- 
fendant duly  excepted.  Tbe  court  then  sen- 
tenced defendant  to  conflnement  In  the  terri- 
torial iwnltentlary  for  a  term  of  two  years,  to 
all  of  which  the  defendant  duly  excepted,  and 
gives  notice  of  an  appeal,  which  ai^al  was 
duly  perfected  to  the  Supreme  Court  of  the 
territory  of  Oklahoma.  Upon  the  admission 
of  Oklahoma  as  a  state,  tbe  cause  was  trans- 
ferred to  the  Supreme  Court  of  Oklahoma. 
Under  the  proTlsions  of  the  act  creating  t^e 
Criminal  Court  of  Appeals,  tbe  cause  was 
transferred  to,  and  Is  now  before,  this  court 
for  review. 

Lowry  &  Lowry,  for  plaintiff  In  error.  W. 
O.  Cromwell,  Don  G.  Smith,  J.  H.  Klln^  and 


W.  C.  Reeves,  Asst  Atty.  Gen.,  for  the  Ter- 
ritory. 

DOTIjE,  J.  Tbe  first  assignment  of  error 
relied  on  by  tbe  defendant  to  reverse  this 
case  is  the  ovarullng  of  tbe  defoidant's  de> 
murrer  to  the  indictment  The  third  ground 
of  said  domnrrw  Is  as  follows:  "(8)  That 
said  indictment  upon  its  face  attenqitB  to 
charge  maire  than  one  offense  against  tbe 
laws  of  tbe  territory  <tf  Oklahoma."  Section  22 
224,  Code  C^.  Proc  (Wilson's  Bev.  ft  Ann.  St 
19(0,  1  S36Q),  prescribes  that  an  Indictm^it 
must  diarge  but  one  offeiue ;  but  where  tbe 
same  acts  may  omstltute  differrat  offenses,  or 
tbe  proof  may  be  uncertain  as  to  which  of  two 
or  more  offenses  accused  may  be  guilty  ot, 
the  different  offenses  may  be  s^  forth  In  sep- 
arate counts  in  the  same  indictment,  and  the 
accused  may  be  convicted  of  either  offmse. 

We  believe  tbe  indictmoit  Is  bad  for  du- 
plicity, In  cbargliv  two  distinct  offenses  in 
one  count;  that  Is,  tbe  uttering  of  tbe  dieck, 
knowing  It  to  be  forged,  and  tbe  fbrglng  of 
tbe  indorsement  thereon,  and  th^  uttering 
the  sameL  The  offenses  are  ^stinct;  arising 
iQKtn  different  acts,  and  each  constitutes  tbe 
offense  of  forgery  in  the  second  degree.  Un- 
der the  forcing  provl^ons  of  tbe  Code,  it 
was  necessary  to  set  forth  the  sprats 
counts,  the  uttering  and  the  sdling  or  ex- 
changing of  said  check,  Imowing  It  to  be 
forged,  and  the  forging  of  tbe  Indorsement 
thereon,  and  the  selling,  exchanging,  and  de- 
livery with  the  forged  Indorsement  It  la  a 
general  rule  that  when  a  statute  makes  It  an 
offense  to  do  some  one  or  another  act  nam- 
ing them  disjunctively,  either  of  wlilch  would 
constitute  one  and  the  same  offense,  tbe  acts 
may  be  charged  conjunctive '  in  one  count 
as  constituting  a  single  offense,  and  It  has 
been  held  that:  "Where  the  making  and  ut- 
tering of  a  fictitious  Instrument 'is  one  con- 
tinuous transaction,  they  may  be  properly 
charged  in  one  count  as  a  single  offense." 
18  Cyc.  p.  1410;  People  v.  Dole,  122  Oal. 
48G,  55  Pac.  681,  68  Am.  St  Rep.  50;  Selby 
V.  State,  161  Ind.  667,  60  N.  E.  463;  State  v. 
Greenwood,  76  Minn.  207,  78  N.  W.  1044, 
1117.  Having  examined  the  foregoing  cases, 
we  think  there  is  a  distinctive  difference  be- 
tween these  cases  and  the  case  at  bar.  "Pos- 
session of  fo^d  paper  by  a  defendant  with 
a  claim  of  title  thereunder.  If  unexplained, 
raises  a  conclusive  presumption  that  he  forg* 
ed  it  or  procured  it  to  be  forged."  19  Cyc. 
p.  1412.  "Nevertheless,  proof  that  the  de- 
fendant uttered  a  genuine  instrument  wltb 
forged  Indorsement  in  blank  by  the  payee 
thereof,  raises  no  such  presumption."  19 
Cyc.  p.  1413.  In  the  case  of  MlUer  v.  State, 
51  Ind.  406,  Worden,  J.,  in  part  says:  '*We 
do  not  think  it  can  be  laid  down  as  a  rule 
of  law  that  the  uttering  and  publishing  as 
true  of  a  commercial  instrument  with  the 
name  of  the  payee  forged  thereon,  raises  a 
presumption  that  the  persni  nttralng  ana 
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publishing  l8  guilty  of  fOEglng  the  indorse- 
ment" Section-  221,  Code  Or.  Froc.  (WU- 
son's  Rev.  &  Ann.  St  19(^  |  6357),  provides 
the  Indictment  must  cmtaln:  "(2)  A  state- 
ment of  tiie  acts  constituting  the  offense,  In 
ordinary  and  concise  language,  and  In  such 
manner  as  to  enable  a  person  of  common  un- 
dersUmdlng  to  know  what  Is  taitended."  And 
section  222,  Code  Or.  Proc  (Wilson's  Rer.  & 
Ann.  St.  1903,  |  6358),  provides:  "The  In- 
dictment must  be  direct  and  certain  as  It 
r^ards:   *   *   *   (2)  The  offense  chained." 

The  aforesaid  Indlcbnmt  does  not  conform 
to  the  requiremoits  of  our  Criminal  Code. 
It  Is  charged  that  the  defendant  did  nnlaw- 
f ally  and  feloniously  sell  and  deliver  to  Kata 
BroK.,  for  the  consideration  named,  a  forged 
and  oonnterfeited  check-  It  Is  further  charg- 
ed in  the  same  count  that  the.  defendant  be- 
fore dftUverlng  said  forged  and  connterfelt- 
ed  dieck,  wrote  and  Indorsed  on  the  back 
thereof  the  name  of  "Paul  Brown."  It  ap- 
pears from  the  coi^  of  Uie  check  set  forth 
that  the  same  purports  to  be  signed  hy  H. 
Bifler,  as  drawer,  and  Is  payable  to  Paul 
Brown,  and  it  Is  alleged  that  the  name  of 
Paul  Brown  was  indorsed  on  the  back  of  tlie 
check  in  blank.  Such  check  at  the  time  of 
delivery  might  have  been  a  forged  and  conn* 
terfelted  check  by  reason  of  the  forging  of 
the  name  of  H.  Btffer,  as  drawer,  although 
the  signature  of  Paul  Brown,  as  indorser, 
might  have  been  genuine;  or  such  check 
might  have  been  a  forged  and  counterfeited 
chec^  at  the  Ume  of  sudi  .delivery,  by  rea- 
son of  the  forgery  thereon  of  the  name  of 
Paul  Brown  as  indorser,  although  the  chedc 
might  have  been  a  genuine  check  of  H.  Blf- 
fer,  drawer.  The  defendant  could  not  lu 
advance,  know^  from  the  allegationB  of  the 
Indictment  whetiier  he  was  to  be  tried  for 
toT^ing  the  name  of  Paul  Brown,  as  Indors- 
er, to  a  genuine  check,  or  of  knowingly  utter- 
ing the  check  to  which  the  name  of  BL  Blf- 
fer  had  been  forged.  Under  the  indictment 
proof  that  he  knowingly  uttered  and  forged 
a  counterfeited  dieck  to  which  the  name  of 
H.  Blffer,  as  drawer,  tud  been  forged,  even 
though  the  signature  of  Paul  Brown  indors- 
ed thereon  had  been  goiuin^  would  have 
been  suffldoit  to  convict  the  defendant;  or 
proof  that  he  knowingly  uttered  the  genuine 
check  of  U.  Blffer  with  the  forged  signature 
of  Paul  Brown  thereon,  as  Indorser,  know- 
ing the  same  to  be  foi^,  would  have  beoi 
sufficient  to  convict  the  defendant 

On  the  trial  It  was  not  controverted  that 
the  defendant  sold,  exchanged,  and  delivered 
Oie  all^d  forged  cbB<3t.  The  territory  In- 
troduced the  testimony  of  H.  Blffer,'  who 
testified  that  the  signature  to  the  check  was 
not  his  signature ;  and  also  Introduced  testi- 
mony tending  to  show  that  the  defendant 
Moses  Wells,  at  the  time  he  delivered  the 
check,  wrote  on  the  back  thereof  the  name 
of  Paul  Brown.  The  defradant  testified  that 
the  signature  of  Paul  Brown  was  genuine, 
and  was  wrlttot  thereon  by  the  person  from 


whom  he  received  the  check,  snd  -Whim  be 
had  known  as  Paul  Bz^wn,  and  that  he. did 
not  write  the  indorsement  thereon.  The  de- 
fendant also  introduced  evidence  tending  to 
show  that  the  signature  of  B.  Blffer  to  the 
check  was  genuine. 

Under  this  indlctmoit  the  defendant  was 
compelled,  tv^  proof,  to  meet  the  all^atlona 
of  two  distinct  and  separate  offenses,  upon 
^ther  of  which  the  Juiy  might  find  bim  guil- 
ty ol  forgery;  and  he  could  not  know  In 
advance  by  any  of  the  allegations  of  said 
IndlctmNit  ujf^  wbldi  of  the  two  the  ter- 
ritory might  rely.  The  jury  may  have  found. 
In  fact  tliat  the  signaturo  of  H.  Blffer  to 
the  alleged  forged  chedc  was  genuine,  and 
convicted  the  defendant  of  uttering  a  check 
with  the  forged  name  of  Paul  Brown  there- 
on; or  the  Jury  may  have  found  fnmi  the 
evidence  that  the  signature  of  Paul  Brown 
was  genuine,  as  claimed  by  the  defendant, 
but  that  Uie  signature  of  H.  Blffer  was  forg- 
ed, and  that  the  defendant  knowingly  deliver- 
ed toe  che<^  with  said  forged  signature  of 
H.  Blffer  to  Kats  Bros,  witti  the  intent  of 
having  the  same  passed  as  genuine.  We  be- 
lieve that  the  indictment  charges  more  than 
one  offense.  The  second  offense  charged,  If 
not  torg^,  under  the  proof,  might  be  false 
pretenses,  or  false  personation ;  and  It  Is  not 
safficlratly  direct  and  certain.  We  are,  there- 
fore, of  opinion  that  the  defendant's  demur- 
rer to  the  indictment  should  have  been  sus- 
tained. 

The  second  assignment  of  error  is  that  the 
court  erred  In  refutdng  to  instruct  the  Jury, 
at  the  cloBe  of  the  testimony  of  the  tnrltory, 
to  find  a  verdict  of  not  guilty.  Section  373, 
Code  Cr.  Proc  (Wilson's  Ann.  St  1903,  | 
5508),  provides:  "If  at  any  time  after  the 
evidence  on  either  side  is  closed  the  court 
deem  It  Insufficient  to  warrant  a  conviction 
it  may  advise  the  jury  to  acquit,  the  defend- 
ant but  the  Jury  are  not  Iwund  by  the  ad- 
vice nor  can  the  court  for  any  cause  prevoit 
the  Jury  from  giving  a  verdict"  In  this 
case  we  believe  there  was  evidence  sufficient 
to  go  to  the  Jury.  However,  defendant  con- 
tends that  ttiere  was  a  fatal  variance.  The 
Indlctmrat  allies  that  the  alleged  foiled 
check  was,  by  the  defendant,  sold,  esgbaag- 
ed,  and  delivered  to  Kats  Bros.,  a  firm  com- 
posed of  Jacob  Kats  and  Isaac  Kats,  part- 
ners, doing  business  under  the  firm  name  of 
Eats  Bros.  The  proof  was  that  Eatz  Bros, 
was  a  corporation,  organized  under  the  laws 
of  the  territory  of  Oklahoma.  At  the  close 
of  the  testimony  defendant  again  mo?ed  the 
court  to  Instruct  the  Jury  that  In  the  ttpta- 
ion  of  the  court  the  evidence  was  not  sufflclrat 
to  sustain  a  vwdlcl:  of  guilty,  and  that  there 
was  a  fatal  variance  between  the  allegations 
of  the  Indictment  and  the  proof  submitted. 
This  motion  was,  by  the  court,  overruled, 
and  exception  taken.  Whereupon  the  defend- 
ant requested  the  giving  of  three  s^rate 
instructions,  all  to  the  same  efftet  Now  8 
reads  as  follows:  '^Instruction  No.  8.  TtM 
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burden  18  upon  the  terrltorr  in  tbts  case  to 
eiitaMlah  the  evMence,  beyond  a  reason- 
able donbt,  that  the  defendant  did  sell  or 
exchange  to  Eatz  Bros.,  a  firm  compoaM  of 
Jacob  Kats  and  Isaac  Eatz,  partners,  doinff 
baslness  under  the  firm  name  of  Eats  Bros,, 
the  forged  and  connterfelted  check  set  forth 
In  the  Indictment,  and  proof  of  ttie  selling 
or  exdianglng  said  chedc  to  Katz  Bros.,  cor- 
poration, duly  Incorporated,  Is  not  safflclent 
to  snstain  the  all^atlon  of  the  Indictment 
Refused ;  and  excepted  to  by  the  defendant 
J'DO.  H.  Bnrford,  Judge."  The  conrt  Instruct- 
ed the  Jury  that  such  variance  was  not  ma- 
terial, which  Instmctlon  reads  as  follows: 
"Instruction  No.  4.  The  Indictment  charges 
that  the  cSiBtSk  waa  dellTered  to  Eats  Bros^ 
a  firm  composed  of  Jacob  E^ts  and  Isaac 
Eatz,  partners,  doing  business  under  tiie 
firm  name  of  Eatz  Broa.  If  the  eia&A  was, 
in  fact  passed  to  Eats  Bros.,  a  eorpuratfon, 
doing  baslness  under  the  corporate  name  of 
Eatz  Bnn.,  of  ^ich  corporation  Jaevb  Kati 
and  Isaac  Eatz  were  stockholders  and  of- 
ficers, such  variance  is  not  material."  To 
which  Instruction  defendant  specifically  ob- 
jected and  excepted.  The  Intent  to  cheat 
and  defraud  Is  the  essential  element  of  the 
crime  of  forgery.  Section  623,  c  25,  Wilson's 
Rev.  &  Ann.  St  1903,  provides:  "Sec.  S23. 
Every  person  who  sells,  exchanges  or  delivers 
for  any  consideration,  any  foiled  or  counter- 
felted  promissory  note,  check,  bill,  draft  or 
-other  evidence  of  debt,  or  engagement  for  the 
payment  of  money  absolutely,  or  upon  any 
contingency,  knowing  the  same  to  be  forged 
or  connterfelted,  with  Intent  to  have  the 
same  uttered  or  passed,  or  who  offers  any  such 
note  or  other  instrument  for  sale,  exchange 
or  delivery  for  any  consideration,  with  the 
like  knowledge  and  Intent,  or  who  receives 
any  such  note  or  other  Instrument  upon  a 
sale,  exchange  or  delivery  for  any  considera- 
tion with  the  like  knowledge  and  intent,  is 
guilty  of  forgery  In  the  second  degree."  The 
foregoing  provision  sets  forth  the  offense 
sought  to  be  charged  by  the  Indictment  in 
this  case;  and  by  this  provision,  the  grava- 
men of  the  offense  is  the  sale,  exchange,  or 
delivery  of  the  Instrument  for  a  considera- 
tion, knowing  It  to  <be  forged  or  counter- 
felted,  with  the  Intent  to  cheat  and  defraud. 
The  defendant,  testifying,  admitted  the  sale, 
exchange,  and  delivery  of  the  check  to  Eatz 
Bros.  The  descriptive  words  in  the  Indict- 
ment SB  to  who  composed  the  firm  of  Eatz 
Bros.,  was  entirely  unnecessary,  and  should 
be  regarded  as  surplusage. 

Wharton  says :  "There  can.  It  Is  well  said, 
be  no  use  In  requiring  proof  of  allegations 
which  are  impertinent ;  the  Identity  of  those 
which  are  essential  to  the  dalm  or  charge 
with  the  proof  is  all  that  Is  material."  Whar. 
Crlm.  Ev.  (9th  Ed.)  par.  139. 

"It  la  a  general  rule  which  runs  through 
the  whole  criminal  law  that  it  Is  safflci«it 
to  prove  so  much  of  the  Indictment  as  shows 
•the  defendant  has  committed  the  aabstantlTe 


crime  therein  q>eclfied;  and.  In  the  case  of 
redundant  all^atlons,  It  is  sufficient  to  prove 
part  of  what  is  alleged  according  to  Its  legal 
effect  provided,  that  that  which  Is  alleged  but 
not  proved  be  neither  essential  to  the  charge, 
nor  describe  or  limit  that  wblcfa  Is  essential.'* 
1  Chltty.  Crim.  Law.  250;  State  T.  Hyera; 
99  Ho.  107.  12  a  W.  516. 

Tectmlcal  errors  or  defects  which  do  not 
affect  the  substantial  rights  of  the  parties 
are  to  be  dlsr^rded  under  our  statute. 
Section  482,  c  68,  Code  Cr.  Proa  (Wilson's 
Rev.  &  Ann.  St  1908.  f  6618).  provides:  "Sec 
482.  On  an  appeal  the  court  must  give  judg- 
ment without  regard  to  technical  errors  or 
defects  or  to  exceptions  which  do  not  affect 
tbe  BulMUurtlal  rights  of  ibe  parttea." 

We  believe  ttiat  the  dtfoidant  waa  not 
prejudiced  tbe  all^^  variance  In  any 
way.  We  are,  tiierefore.  ot  opinion  ibat  the 
trial  court  rlgfatfolly  refused  tbe  instructlmis 
oBenA  by  tite  dcsfendazit  and  comctlyMatsd 
tbe  law  iptdicaUe  to  tUa  featere  at  tbe 
cne  tn  'tbe  luslLuctisn  given. 

In  tbe  third  asslgument  of  nror  4t  Is 
claimed  tliat  the  court  committed  error  In  ad- 
mitting certain  testimony  offered  by  the  ter- 
ritory, over  the  objection  of  the  defendant 
We  do  not  deem  it  necessary  to  comment  up- 
on this  asslgnmrait  except  to  say  that  pver 
the  objection  as  made,  tlw  teattmray  waa 
competent 

The  fonrth  and  last  assignment  of  error  is 
predicated  upon  instructions  given,  Nos.  4,  5. 
and  6.  Instruction  No.  4  has  been  heretofore 
discussed.  The  objection  to  Instruction  No. 
6.  we  believe,  was  not  well  taken. 

Instruction  No.  6  reads  as  follows:  "If 
the  defendant  sold  tbe  check  to  Eatz  Bros, 
at  the  time  and  place  alleged,  and  said  check 
was  not  the  genuine  check  of  H.  Blffer,  then 
a  material  question  to  be  determined  by  you 
is,  whether  or  not  he  knew  it  was  forged  at 
the  time  he  obtained  tbe  goods  and  money 
on  it  from  Eatz  Bros.  If  be  had  no  knowl- 
edge that  It  was  forged,  or  had  no  knowledge 
ot  any  facts  relating  to  its  execution  which 
would  put  a  reasonably  prudent  and  cautious 
person  upon  Inquiry  as  to  Its  genuineness, 
then  he  cannot  be  convlpted  In  this  case. 
In  determining  the  question  as  to  whether  he 
had  knowledge  or  notice  that  the  check  was 
a  forged  instrument  at  the  time  It  was  de- 
livered to  Entz  Bros.,  you  will  take  Into  con- 
sideration the  evidence  relating  to  the  hand- 
writing on  the  check,  the  Indorsement  of  the 
name  of  Paul  Brown  on  the  back  of  the 
(dieck,  the  evidence  as  to  who  wrote  said 
name  on  the  back  of  the  check  and  where  It 
was  written,  and  whether  the  indorsement 
on  the  back  of  the  check  was  written  by  the 
same  person  who  wrote  the  name  of  Paul 
Brown  in  the  face  of  tbe  cbecl:,  and  all  facts 
and  circumstances  In  evidence  which  would 
In  any  manner  inform  the  defendant  or  no- 
tice, or  create  In  bis  mind  a  reasonable  sus- 
picion as  to  Its  genuineness,  and  If  the  de- 
fendant himself  forged  tba  <4edc.^T  Jf  ta« 
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bad  knowledge  tbat  It  was  forged,  or  If  be 
bad  Dotlce  of  an;  bubdIcIoiis  facts  or  ctrcnm- 
stuces  wblch  were  snlBctent  to  put  a  rea- 
sonably pradoit  and  cautions  person  upon  In- 
quiry, whldi,  if  followed  TU>i  woold  bare  led 
to  knowledge  of  its  forgery,  tben  be  would 
be  diarged  wlfli  notice  of  the  diamctohot 
tbe  diec^" 

Section  523,  c  25,  Wilson's  Rer.  ft  Ann. 
St  1903.  berelnbefore  set  forth,  expressly 
proTldes  that  a  person,  to  be  guU^  of  for- 
gery in  tbe  second  degree,  must  sell,  offer  for 
sale,  exchange  or  deliver  for  a  consldera* 
tlon,  or  receive  for  a  consideration,  a  forged 
or  connterfelted  dieck,  etc.,  knowing  tbe  same 
to  be  forged  or  counterfeited.  Under  tbis 
provision  of  tbe  law  requiring  knowledge  ot 
tbe  character  of  tbe  luHtnunetit,  we  believe 
tbat  tbe  court  committed  error  In  nsing  tbe 
qualifying  language  In  the  foregoing  instruc- 
tion; and  we  believe  the  court  erred  In  so 
Instructing  the  jury  as  to  what  constltated  or 
amounted  to  knowledge  on  tbe  part  of  tbe 
defendant 

"To  constitute  uttering  and  publi^lng  a 
forged  Instrnment  It  Is  necessary  tbat  there 
should  be  knowledge  on  tbe  part  of  the  de- 
fendant tbat  tbe  document  Is  false  and  fraud- 
ulent" A.  ft  IL  Eoc.  of  Law  (Ist  Ed.)  toL  8, 
491. 

Mr.  Wbarton  says:  "In  cases  of  uttering 
and  publlsblng  a  scienter  must  be  averred, 
tiiongh  It  is  sufficient  that  this  averment 
should  be  given  In  general  terms."  Wbar. 
Crlm.  Law.  yoI.  1, 1  742. 

"Ctterii^  is  offering  a  forged  Instrument 
knowing  It  to  be  such,  whether  such  offer  is 
accepted  or  not,  with  a  representation  by 
words  or  action  tbat  it  is  genuine,  with  an 
intent  to  defraud ;  and  It  Is  a  public  offense. 
While  tbe  making  of  a  forged  instrument 
and  tbe  uttering  of  It  by  tbe  same  person 
as  one  transaction  constitute  but  one  oftense, 
one  may  be  guilty  of  uttering  an  instrument 
forged  by  another;  but  to  constitute  tbe  of- 
fense It  Is  essential  tbat  tbe  person  uttering 
tbe  forged  Instrument  have  actual  knowledge 
6f  Its  falsity.  It  Is  not  sufficient  that  a  per- 
son uttering  an  Instrument  has  reasonable 
cause  to  believe  It  was  forged."  19  Cya  p. 
138S. 

In  tbe  case  of  Elsey  v.  State,  47  Ark.  672, 
2  S.  W.  837,  Mr.  Justice  Battle,  speaking  for 
tbe  court.  In  part  says:  "Another  question 
in  this  case,  presented  by  the  evidence,  and 
tbe  Instruction  requested  by  appellants  and 
refused  by  the  court,  is,  what  Is  necessary 
to  constitute  an  uttering?  To  utter  and  pub- 
lish a  document  Is  to  offer,  directly  or  Indi- 
rectly, by  words  or  actions,  such  document 
as  good.  To  constitute  tbe  offense  of  utter- 
ing and  publiefttlng  a  forged  writing,  It  la 
necessary  tbat  there  be  an  intent  to  defraud, 
and  that  there  should  be  a  knowledge  of  tbe 
ftilslty  of  tbe  document" 

In  Carver  v.  People,  89  Mich.  786,  tbat 


emtaent  Jurist,  Justice  Gool^,  expressing  the 
opinion  of  tbe  court  says:  "Many  of  tbe 
exceptions  relied  np<»  in  this  case  appear  to 
us  frivolous,  but  two  wbldi  are  taken  to  the 
charge  are  fatal  to  the  conviction.  Tbe  cir- 
cuit judge  Instructed  die  jury  tbat  if  tbey 
found  the  accused  uttered  the  Instrument 
having  reasonable  cause  to  believe  It  was 
foiled,  tbey  should  find  them  guilty.  This 
was  a  serious  emr.  Tbe  statute  punishes 
those  only  who  utter  and  publish  foi^^  in- 
struments knowing  them  to  be  forged,  but 
this  Instruction  required  a  conviction  if  the 
jury  believed  the  accused  vrere  merely  neg- 
ligent in  uttering  an  instrument  in  respect 
to  whl(A  the  facts  should  have  put  them  upon 
their  guard.  No  doubt,  If  tbe  jury  are  satis- 
fled  the  accused  had  reason  to  believe  tbe 
instrument  was  forged,  tbey  might  find  tbe 
guilty  knowledge.  But  knowledge  of  a  thli^ 
and  reason  to  believe  In  Its  existence  are  not 
identical,  and  tbe  finding  of  tbe  one  Is  not 
equlval^t  to  tbe  finding  of  tbe  other.  The 
one  falls  short  of  the  other  exactly  as  gross 
carelessness  falls  short  of  criminal  Intent 
It  Is  a  state  of  tblngs  from  which  knowledge 
might  be  Inferred,  and  under  the  circumstan- 
ces of  this  case  ^bably  otiglit  to  have  been 
Inferred ;  but  tbe  inference  was  me  the  Jury 
might  or  might  not  draw,  according  as  they 
were  or  were  not  satisfied  of  tbe  privity  of 
t^e  accused  vrltb  the  fraudulent  practices  of 
Dlngman.  Th^  were  not  required  to  deduce 
tbe  conclusion  if  tbey  bad  reasonable  doubts 
of  tbe  guilty  knowledge." 

The  foregoing  authorities  properly  state  the 
law  as  we  find  it  Tbe  instruction  was  clear- 
ly erroneous,  and  misleading  to  the  jnry. 
The  defendant's  objection  to  tbla  Instruction 
was  well  taken. 

For  tbe  reasons  stated,  the  judgment  of 
the  district  court  of  Payne  county,  Okl.  T., 
Is  reversed,  and  tbe  cause  remanded  to  the 
district  court  of  Payne  county,  Okl. 

FUBUAN,  P.  J.,  and  BAKER,  J.,  conenr. 


LATCOCK  V.  LATOOCK  et  al. 
(Supreme  Court  of  Oregon.   Dec.  8,  1908.) 

1.  DIVOBCB  (S  129*)— AcnOHS  FOB  DiVOBCB— 

Grounds— Evidence. 

In  a  ault  by  a  wife  for  divonse,  evidence 
held  to  show  that  the  bndiand  had  xraqnented 
boases  of  ill  fame  and  bad  contracted  a  venereal 
disease,  Jiutifying  a  decree. 

[Bd.  Note.— For  other  cases,  see  Divorce, 
Dec.  Dig.  I  129.*] 

2.  DiVOBCB  (I  48*)  — DcrCNSES— "CONDOVA- 
TIOW." 

Condonation  Is  the  forgiveness  of  one  of 
the  married  parties  of  an  offense  which  he 
knows  the  other  has  cc»nmttted  against  the  mar- 
riage. There  can  be  no  condonation  wltboot 
knowledge. 

[EM.  Note^o-For  odier  cases,  see  Divorce. 
Cent  Dig.  S  169;  Dec.  Dig.  |  48.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1411-1416;  vol,  8,  p.  7610.] 
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8.  DiTOBCE  a  49*)— DErBNSB&-<;;ONDORATI0N. 

A  wife  -who  was  isnorant  of  the  nature  of 
a  venereal  disease  and  relied  on  the  state- 
ments of  ber  husbaod,  safferlog  from  the  dis- 
ease, that  he  had  been  infected  in  some  Innocent 
manner,  did  not  coodone  the  husband's  offense 
by  living  with  him  until  she  learned  of  bis  de- 
ception and  of  the  fact  that  he  had  frequented 
houses  of  ill  fame  and  bad  thereby  contracted 
the  disease,  especially  where  the  husband  m  few 
months  later  compefled  her  without  reason  to 
leave  home. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  8  174 ;  Dec.  Dig.  |  49.*] 

4.  Divorce  (§  240*)— Alimony. 

A  husband  owning  real  and  personal  prop- 
erty, though  indebted  in  an  amount  equal  to 
the  value  of  the  personal  property,  is  not  re- 
lieved from  the  payment  of  a  reasonable  sum 
for  the  education  of  his  child  and  for  the  sup- 
port of  his  wife,  obtaining  a  divorce  and  the 
cnstody  of  the  child  on  tlie  ground  of  Iiis  mis- 
conduct. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  S  676 ;  Dec.  Dig.  i  m*] 

5.  DiVOBCB  (t  240")~Al.IMONT. 

A  hnaband  owned  about  160  acres  ef  land 
and  considerable  personal  property,  which  was 
anincumtiered,  bnt  he  was  indebted  In  an  amount 
equal  to  the  value  of  the  peisonalty.  His  wife 
obtained  a  divorce  from  him,  and  was  awarded 
the  custody  of  their  child.  Held,  that  he  would 
be  requfr^  to  pay  to  the  wife  $20  a  month 
for  the  education  of  the  child  and  $2,500,  in 
gross,  for  the  maintenance  of  the  wife. 

[Ed.  Note. — For  other  caaes,  see  Divorce, 
Cent  JMg.  I  678;  Dec.  Dig.  |  240.*] 

Appeal  fFom  Oircnlt  Conrt,  Grant  Connty; 
George  B.  Davi^  Judge. 

Snlt  by  llattle  0.  Laycock  against  John 
Layco<^  JFh  and  another.  From  a  decree 
denying  relief  to  complainant,  she  appeals. 
Reversed  and  rendned. 

Errett  Hicks,  for  appellant  Cattauacb  ft 
Wood,  for  respondent. 

PER  CURIAM.  This  is  a  suit  for  divorce. 
The  complaint  charges  that  during  the  month 
of  December,  1906,  defendant  visited  houses 
of  prostitution  In  Pendleton,  and  then  and 
there  contracted  a  loathsome  venereal  dis- 
ease; that  upon  his  return  home,  about  the 
last  of  the  month,  he  falsely  and  fraudulent- 
ly represented  to  plaintiff  that  he  did  not 
know  how  he  had  contracted  such  disease, 
but  probably  by  coming  In  contact  with  In- 
fected clothing,  or  In  some  other  Innocent 
manner;  that  plaintiff,  being  ignorant  of  the 
nature  and  character  of  such  disease,  and 
having  confidence  In  defendant,  believed  such 
repres^tatlons  and  continued  to  live  with 
him  until  the  13th  of  April,  1907,  when  be 
commanded  and  required  her  to  leave  home. 
The  answer  admits  that  defendant  had  the 
loathsome  disease,  as  alleged  in  the  com- 
plaint, but  denies  that  It  was  contracted  In 
houses  of  prostitution,  but  avers  that  it 
was  communicated  to  him  by  plaintiff;  de- 
nies that  defendant  ever  commanded  or  re- 
quired plaintiff  to  leave  him,  but  that  she 
left  voluntarily  and  <tf  her  own  free  will. 
For  a  further  and  separate  defense,  and  as 


a  ground  for  afflrmatlTe  relief,  it  Is  alleged 
that  plaintiff  was  guilty  of  adultery,  with  a 
perscm  named,  in  the  years  1904  and  1905. 
The  court  below  found  that  the  (barges  of 
adultery  made  by  defradant  against  plain- 
tiff were  not  supported  by  the  testimony; 
that  defendant  did  not  contract  the  venereal 
dl^se  referred  to  In  the  complaint  from 
plaintiff,  or  from  any  other  woman,  but  In 
a  manner  the  court  could  not  determine;  and 
denied  relief  to  either  party.  Both  parties 
appeal. 

The  evidence  Is  voluminous,  and  of  such  a 
character  as  to  render  It  highly  Improper  to 
make  extended  extracts  therefrom.  It  Is 
sufficient  for  the  purposes  of  this  case  to 
state  our  concluslona  after  a  careful  exam- 
ination of  the  testimony.  The  plaintiff  and 
defendant  were  married  In  Grant  county  In 
January,  1S80,  and  have  one  child— a  girt 
seven  years  old — the  Issue  of  such  marriage. 
They  seem  to  have  lived  together  without 
any  disagreement  or  trouble  until  December, 
1906,  when  defendant  returned  home  from 
Pendleton  with  a  loathsome  venereal  dis- 
ease, which  he  represented  to  hUi  wife  he  bad 
contracted  from  her;  but,  upon  being  assur- 
ed that  that  was  impossible,  aald  it  was 
probably  contracted  by  coming  In  contact 
with  Infected  clothing  or  the  like.  They  con- 
tinued to  live  together,  resuming  their  mar- 
riage relations,  after  an  interval  of  a  month 
or  six  weeks,  until  the  last  of  April,  1907, 
when  defendant  Informed  plaintiff  that  they 
could  not  live  together  any  longer,  and  that 
she  must  leave,  which,  after  some  r^on- 
strance,  she  did,  defendant  giving  her  $50 
In  money  and  permitting  her  to  take  a  few 
of  her  personal  belongings. 

The  court  was  eminently  right  In  finding 
that  there  was  no  evidence  to  sustain  the 
charges  of  adultery  against  plaintiff.  The 
defendant  himself  did  not  put  any  credence 
In  the  reputed  misconduct  of  his  wife  until 
after  he  had  dismissed  her  and  thought  It 
necessary  to  find  some  excuse  for  his  own 
mlscobduct.  But  we  are  unable  to  concur  in 
the  view  that  the  charges  made  by  plaintiff 
against  defendant  are  unfounded.  It  is  adr 
mlttcd  by  him  that  he  had  a  venereal  dis- 
ease, as  alleged  in  the  complaint  He. gives, 
no  explanation  as  to  how  he  contracted  It. 
except  that  it  was  communicated  to  him  by 
the  plaintiff,  which  the  evidence  show^  to 
be  wholly  unfounded,  or  that  he  received  It 
by  coming  in  contact  with  infected  clothing 
and  the  like — a  highly  improbable  expla- 
nation in  view  of  the  other  facts  in  the  case. 
It  Is  shown  by  the  testimony,  and,  In  fact, 
admitted  by  defendant,  that  about  the  time 
he  contracted  the  disease  he  visited  houses 
of  prostitution  In  Pendleton,  and  that  he 
was  not  an  Infrequent  visitor  to  such  houses 
In  Pendleton,  Ontario,  and  other  points  on 
the  railroad  whenever  he  went  out  ou  tbe 
road  on  tnialness.  It  is  certainly  much  mor« 
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reasonable,  under  these  circomstances,  to 
coDcIade  that  he  contracted  the  disease  In 
tbe  manner  sach  diseases  are  usually  con- 
tracted, than  to  acc^t  bis  eiplauatlon.  Nor 
do  we  think  i)Ialntlfl  condoned  the  offense 
llTtog  with  him  for  three  or  four  months 
aftu  knowing  of  his  diseased  condition.  The 
evidence  shows  that  she  was  Ignorant  of  the 
nature  and  character  of  such  disease,  and 
relied  upon  his  statements  In  reference  there- 
to, and  did  not  learn  of  bis  deception  or  that 
be  had  Tislted  honses  of  prostitution  until 
after  she  had  been  dismissed  from  home  by 
blm.  CondooatloD  Is  the  remission  or  for- 
giveness, by  one  of  tbe  married  parties,  of 
an  offense  which  be  knows  the  other  has 
committed  against  the  marriage.  2  Bishop, 
Uar.  &  Dir.  8  269.  And  consequently  there 
can  be  no  condonation  without  knowledge. 
Because  plaintiff  had  faith  and  confidence  In 
her  husband  and  relied  upon  hie  statements, 
she  ought  not  to  be  held  to  have  condoned 
his  offense,  especially  since  a  tew  months 
later  he  compelled  her,  without  any  sufficient 
reason,  to  leave  her  home.  Andros  r.  And- 
ros,  1  Gal.  App.  909,  82  Pac.  90;  Williams 
T.  Williams.  77  111.  App.  229;  Wilson  v.  WU- 
son,  16  B.  I.  122,  13  At].  102.  We  are, 
therefore,  of  the  opinion  that  plaintiff  Is  en- 
titled to  a  decree  of  divorce  and  to  the  cus- 
tody of  the  minor  child. 

The  only  remaining  question  Is  the  amount 
defendant  shall  be  required  to  contribute 
for  the  education  and  nurture  of  such  child 
and  for  the  support  and  maintenance  of 
plaintiff.  At  the  time  of  their  marriage,  nel* 
ther  plaintiff  nor  defoidant  Iiad  any  proper- 
ty, except,  perhaps,  a  few  bead  of  stock. 
During  tbe  marriage  defendant  acquired  ti- 
tle to  about  600  acres  of  laud  of  the  probable 
value  of  flO,000,  and  from  f  1S,000  to  $20,000 
worth  of  persona]  property,  prlnc^ally  stock. 
A  short  time  before  the  separation  the  real 
property,  except  about  160  acres,  was  convey- 
ed to  defendant's  father,  both  plaintiff  and 
defendant  Joining  In  tbe  deed.  Tbe  com- 
plaint charges  that  this  conveyance  was, 
without  consideration,  made  by  defendant  In 
contemplation  of  the  aeration,  and  for  the 
purpose  of  defraud^g  plainaff,  but  the  evl- 
doice  does  not  sustain  the  averment.  The 
testimony  shows  that  the  land  conveyed  was 
mortgaged  at  the  time  for  about  $2,000,  and 
defmdant  was  indebted  to  bis  father  In  a 
nun  equal  to  the  value  of  the  property,  over 
aud  above  the  mortgage,  and  that  the  con- 
Teyance  was  made  in  satisfaction  and  pay- 
meut  of  such  tndebtedness.  The  personal 
property  is  unlncumbored,  but  defendant 
claims  he  la  indebted  to  divers  and  sundry 
persons  in  an  amount  equal,  or  In  excess  of, 
its  value;  but  this  ought  not  to  relieve  blm 
from  the  payment  of  a  reasonable  sum  for 
the  nurture  and  education  of  his  child,  and 
for  the  support  and  maintenance  of  his  wife, 
whom  he  wrongfully  put  away.    He  will 

■For  oOmt  rai 


therefore  be  required  to  pay  to  plaintiff  $20 
a  month  for  the  nurture  and  education  of 
th^r  minor  child,  unless  otherwise  ordered 
by  tbe  court  below,  and  the  sum  of  $2,600, 
in  gross,  for  her  support  and  maintenance. 

The  decree  of  the  court  below  will  be  re- 
versed, and  one  entered  here  In  accordance 
with  this  opinion. 


MALHEUR  COUNTT  v.  GARTER  et  al, 
(Supreme  Court  of  Oregon.   Dec.  IS.  1908.) 

1.  Bail  (8  8&*)— Aonons  on  Boitd— Pasties. 

Uoder  B.  &  a  Comp.  8  358,  providing  that 
fines  and  ftjrfeitures  not  specifically  granted  or 
otherwise  appropriated,  when  recovered,  shall  be 
paid  Into  the  treasury  of  the  proper  county,  an 
action  on  a  boll  bond  to  secure  the  appearance 
of  one  chatved  with  larceny  may  be  brought  by 
the  county  m  the  drcalt  court  of  whtdi  the  ac- 
cused was  to  appear  for  trial,  altbough  the  bond 
mna  to  the  state. 

[Ed.  Note.— For  other  cases,  see  Ball,  Cent. 
Dig.  S  374;  Dec  Dig.  I  85.*] 

2.  Bail  (S  89*)  — Acnozni  oh  Boitd  — Cou- 

PLAIHT. 

Where  the  complaint,  In  an  action  on  a 
bail  b<»id,  did  not  ahow  the  occasion  for  taking 
the  bond;  nor  allege  tliat  any  criminal  pro- 
ceeding had  been  commenced  or  was  pending 
against  K..  the  prindpai  therein;  nor  that  any 
examination  had  been  htld  before  an  officer  qual- 
ified to  hold  an  examinaticm ;  nor  that  K.  bad 
been  admitted  to  bail ;  nor  that  it  bad  been 
adjudged  that  there  was  probable  cause  of  be- 
lieving K.  guilty  of  some  spedfled  charge;  nor 
that  he  was  held  to  answer  any  charge,  or  held 
to  bail,  or  required  to  put  In  bail ;  nor  that 
there  was  any  breach  of  the  undertaking ;  nor 
that  the  andertaking  ^clared  upon  was  filed 
with  the  clerk  of  the  drenlt  conrt--lt  was  de- 
murrable. 

[Ed.  Note.— For  other  cases,  see  Bail.  Cent. 
Pig.  88  380-398 ;  Dec.  Dig.  8  80.*] 

a  Pleading  (8  311*)— Exhibits. 

An  exhibit  to  a  pleading  cannot  supply  the 
lack  of  neceseary  and  materia)  averments. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Gent.  Dig.  f  945;  Dec  Dig.  8  SH-*] 

4.  Bail  (S  {^)— Bokd  — Fouc  — Rboxtal  or 

Chaboe. 

B.  &  C.  Comp.  8  1603,  requires,  in  an  un< 
dertaking  to  be  used  In  case  of  commitment,  a 
recital  of  the  fact  that  an  order  has  been  made 
by  the  coomiitting  magistrate  that  the  accused 
has  been  held  to  answer  a  sgecified  charge.  Sec- 
tion 16^  prescribing  the  form  of  an  order  of 
commitment,  requires  a  statement  therein  that 
a  certain  crime  has  been  ccnnmitted,  and  that 
there  Is  sufficient  cause  to  Iwlieve  accused  guilty 
thereof.  Held,  that  a  bail  bond  was  void  be- 
cause It  did  not  show  upon  its  face  jurisdiction 
to  take  the  bond,  where  it  did  not  show  that 
any  order  had  been  entered,  by  any  judicial  of- 
ficer having  Jurisdictioo,  holding  the  accused  to 
answer  for  a  H>ecifie3  diarge,  nor  that  the  snre- 
tiM  contzactea  that  he  would  appear  to  answer 
a  stated  charge,  but  only  that  he  would  appear 
generally. 

[E9d.  Note.— For  other  cases,  see  Ball,  CenL 
Dig.  88  232-236;  Dec.  Dig.  8  b7.*] 

6.  Bail  (8  76*)  — Bond  — Fobm— Bxiiht  of 

Liability— "Bail  Bond." 

A  "bail  bond"  Is  a  statutory  undertaking  to 
y  money  under  certain  conditions,  and.  to 

enforceable,  it  must  be  taken  fn  substantial 
compliance  with  the  terms  of  the  statute  au- 


las sama  topis  and  section  NUMBBB  In  Deo.  *  An.  Digs.  IMT  to  data,  ft  Rspoiter  Indexes 

Digilized  by 


Google 


490 


9ft  PACinO 


BEPOBTEB. 


(Or. 


thoricing  it,  and  If  not  so  taken.  It  cannot  be 
Miforced  a>  a  common-law  ondertaking,  and  the 
■Dfetiei  art  ntitled  to  atand  on  their  oontzaet 
acGoidiof  to  its  tanna. 

[Bd.  Note.— For  other  caaei,  aee  Ball,  Dee. 
Dig.  S  7fl.* 

For  other  d^nitlons,  aea  Worda  and  Phnma, 
rtLlupp,  671,  072.] 

Aj^>eal  from  ClrcuiC  Oourt;  Maltaanr  Ooun- 
t7 ;  George  B.  DsTla,  Judge. 

Action  by  Malheur  County  agalnat  Gbarles 
Carter  and  another  aa  anretlea  on  a  ball 
bond.  Judgment  for  plaintiff,  and  cbefend- 
ants  appeal.  Judgment  reversed,  and  cause 
remanded,  with  Inatmctlons  to  austain  a  de- 
murrer to  the  complaint 

This  action  was  brought  by  Malheur  coun- 
ty against  Charles  Carter  and  Charles  A 
Goddard,  as  sureUes  upon  an  undertaking 
for  ball,  given  to  secure  the  appearance  of 
Lee  Korta  in  the  circuit  court  of  that  county 
at  Its  next  re^^Iar  term  after  October  29, 
1906,  the  date  of  the  inatnuneuL  The  com- 
plaint, after  an  averment  of  the  corporate 
existence  of  Qie  plaintiff,  contains  an  all^* 
tlon  that  the  undertaking  was  given  to  the 
state  by  Kurta,  stating  the  substance  or  legal 
effect  of  the  undertaking,  and  that  a  copy 
thereof,  marked  "Dxhtblt  A"  Is  attached  to 
and  made  a  part  of  the  complaint;  that  de- 
fendants became  sureties  thereon,  and  there- 
by became  Indebted  to  the  state  of  Oregcm 
In  the  amount  of  the  undertaking,  lu  the 
event  that  Kurta  failed  to  keep  and  perform 
the  conditions  thereof.  The  breach  alleged  la 
that,  at  the  April  term  of  the  circuit  conrt— 
that  being  the  next  regular  term  after  Octo- 
ber 29th— an  indictment  was  found  and  re- 
turned! agalnat  Kurts  Om\  It  la  not  stated  for 
what  crime),  and  that  thereafter  the  district 
attorney  obtained  leave  of  the  cotirt  to  ar- 
raign Kurts  on  such  Indlctmoit ;  that  he  did 
not  ax^iear,  but  made  default,  and  that  the 
undertaking  was  forfeited  by  the  court.  A 
demand  on  the  defmdants  for  payment,  and 
their  failure  to  respond  are  also  alleged.  De- 
fnidants  demurred,  assigning  as  grounds 
therefor  all  of  the  causes  permitted  by  tiie 
statute.  ThlB  being  overruled,  and  d^end- 
ants  declining  to  plead  further.  Judgment  was 
accordingly  entered  against  them,  from  whldi 
they  have  appealed. 

W.  H.  Brooke,  for  appellants.  J.  W.  Mc- 
Cnlloch,  Dlst  Atty.,  for  respondent 

8LATBB,  OL  (after  stating  the  facts  as 
above).  The  undertaking  upon  which  tiie 
action  Is  based  la  made  to  tke  state,  while 
the  acttoo  Is  brought  In  the  name  ot  the  coun- 
ty, where  the  accused  wbb  recjulred  to  appear, 
and  it  Is  contoided  tiiat  the  county  cannot 
sue  to  enforce  the  penalty,  but  that  the  actlim 
should  be  in  the  name  of  the  stata  Hereto- 
fore the  practlee  has  been  to  sue  in  the 
name  vt  the  state  (State  v.  Oardner,  29  Or. 


254,  4S  Pac.  7S8)  or  In  the  name  of  the  dis- 
trict attorn^,  as  authorized  by  B.  ft  C. 
Comp.  }  85fi  (Hannah  v.  Wells,  4  Or.  249; 
Belt  T.  Spauldlng,  17  Or.  XSO,  20  Paa  827; 
Clifford  T.  Marston,  14  Or.  426,  18  Pac.  62). 
But  It  is  now  urged,  tor  the  llist  time,  that 
tbe  action  may  be  brought  In  tlie  name  ot 
the  county,  because  It  Is  the  real  party  in' 
interest  This  result,  it  Is  dalmed,  follows 
from  the  provisions  of  sectlMt  K8,  B.  ft  C 
C<«np.,  by  wfatdi  fines  and  torfelttires,  not 
specifically  granted  or  othrawlss  apiwopriat- 
ed  law,  when  recovered,  shall  be  paid  Into 
the  treasury  ci  the  vsottet  oonnty.  The  state 
of  California  has  substontilally  the  same  stat- 
utory provlsiou.  and  in  the  case  of  Mendocino 
County  V.  Lamar,  80  CaL  627,  whlcb  was  an 
action  to  recover  tlw  amount  ot  a  recogni- 
sance, the  same  objection  was  raised,  and  the 
conrt  btid  that  the  acU(ni  was  properly 
brought  by  the  county,  because,  by  force  of 
the  le^slative  direction,  the  money-^hen 
collected— belonged  to  the  county,  whldi 
made  it  the  real  party  in  Interest  This  case 
was  subsequently  followed  and  approved  by 
that  court  In  the  cases  at  County  of  San 
Francisco  v.  Baadall,  S4  Cal.  408,  and  People 
V.  Haggln,  67  CaL  670,  and  In  Peq;>le  v.  De 
Pelanconl,  63  Cal.  409,  it  was  held  that  the 
action  may  be  brought  in  the  name  of  eitlier 
the  i>eople  or  the  county.  We  see  no  reason 
wby  the  county,  under  such  circumstances, 
should  not  be  allowed  to  maintain  the  action, 
and  therefore,  conclode  that  tbe  action  was 
properly  brought 

It  appears  from  the  form  ot  the  undertak- 
ing, a  copy  of  whl<di  is  attached  to  the  com- 
plaint that  It  was  takoi  before  a  Justice  of 
tbe  peace,  when  acting  as  a  committing  mag- 
istrate, and  after  a  preliminary  examina- 
tion had  been  bad  upon  a  charge  preferred 
against  Kurts  ^or  the  larc^iy  of  a  cow.  In 
this  state  the  right  to  take  ball  from  one  ac- 
cused of  a  crime,  conditioned  that  he  should 
appear  in  a  circuit  court  depends  upon  a 
valid  order  having  been  previously  entered 
by  a  committing  magistrate,  the  form  of 
whicb  order  haa  been  pactlcularly  prescribed 
by  section  1643,  B.  ft  C.  Comp..  to  the  follow- 
ing effect:  "It  appearing  to  me  from  the 
testimony  produced  before  me  on  the  exami- 
nation, that  tbe  crime  of  [designating  it  gen- 
erally] has  been  committed  and  that  there  Is 
sufficient  cause  to  t>elleve  A.  B.  guilty  thereof, 
I  order  him  to  be  held  to  answer  the  same" 
—and  by  section  1648,  if  the  crime  be  "bail- 
able the  magistrate  must  admit  tbe  defend- 
ant to  ball,  by  adding  to  the  order  mentioned 
In  section  1648,  wvmls  to  the  following  effect: 
'And  I  have  admitted  him  to  ball,  to  answer 
In  the  sum  (tf  dollars.'"  The  con- 
plaint  should  snfficloitly  show  the  authority 
and  Jurisdiction  of  the  court  to  take  the  re- 
oognlsance  though  It  has  been  bdd  by  some 
courts  that  It  Is  not  necessary  to  state  the 
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principal  facti  or  drcnmatances  conferring 
Jorladlcdon  In  the  putlciilar  case  (6  Oyc. 
141},  bot  In  thte  atata  it  la  the  eatabllahed 
rale  that  the  facta  conferring  jorladlctlmt 
moat  be  alleged,  and  that  no  presumption 
wUl  be  lodiflged  tn  taTor  of  the  jnrladlctlon 
ut  a  eomt  at  Inferior  Jurisdiction  or  limited 
powra,  thereto  raidering  It  necessary  In  al- 
lying the  Judgment  of  eocb  court,  not  on- 
17  to  state  that  It  was  dulj  glvoi  or  made, 
bat  also,  all  the  facts  requisite  to  show 
Jurisdiction  of  the  person  in  the  manner 
prescribed  by  law.  DIc^  v.  Wilson,  10  Or. 
490;  Page  t.  Smith,  13  Or.  410,  10  Pac. 
838;  Fisher  t.  Kelly,  80  Or.  1,  46  Pac. 
146.  And  It  has  heeax  held  In  Hannah  t. 
Wells,  4  Or.  253,  that  to  constitute  a  good 
canae  of  action  on  an  undertaking  for  ball,  It 
was  neeesaary  <to  allege  that  defendant  was 
cbaxxed  with  a  crime,  that  an  examination 
was  bad,  and  tbat  he  was  held  to  answer  the 
charge.  Tbim  la  held  to  be  the  correct  prac- 
tice tn  Ncrtde  v.  People,  9  111.  433;  Hawkhis 
T.  State.  24  Ind.  288;  State  t.  I^gonl,  80 
Mont  472,  76  Pac.  1044  ;  U.  S.  t.  Kelrer  (a 
C.)  66  Fed.  422;  People  t.  Koeber,  7  HiU  (N. 
Y.)  39;  People  v.  Toung,  7  Hill  (N.  T.)  44 
The  complaint  does  not  show  the  occarton  for 
the  taking  of  the  bond;  does  not  allege  that 
any  criminal  proceeding  had  been  commenced 
or  was  pending  against  Knrts;  nor  tbat  any 
examination  had  been  had  before  an  officer 
qualified  by  law  to  hold  an  examination  or 
admit  to  ball ;  nor  that  upon  such  examina- 
tion, or  otherwise,  It  was  held  or  adjudged 
that  there  was  probable  cause  for  believing 
the  defendant  guilty  of  some  specified  charge; 
or  that  he  was  held  to  answer  any  charge;  or 
that  he  was  held  to  ball  or  required  to  put 
In  ball  by  anybody.  For  aught  that  appears 
in  the  complaint  proper  the  giving  of  bail 
was  a  mere  voluntary  act ;  not  even  the  name 
of  the  officer  who  assumed  to  take  the  ball  is 
given.  True  some  Information  upon  some 
of  these  essential  averments  may  be  had  by 
reference  to  the  recitals  In  the  copy  of  the 
undertaking  attached  to  the  complaint  and 
by  allegation  made  a  part  thereof,  but  an  ex- 
hibit to  a  pleading  cannot  serve  the  purpose 
of  supplying  necessary  and  material  aver- 
men'ta.  Caspary  v.  Portland,  19  Or.  496,  24 
Pac.  1086,  20  Am.  St  Rep.  842;  Riley  v.  Pear- 
son, 21  Or.  IS,  26  Pac.  849.  Nor  is  there  any 
breach  of  the  undertaking  shown.  It  la  al- 
leged that  an  Indictment  was  found  and  re- 
turned agahist  Hurts  in  the  circuit  court  of 
Malbeur  county,  but  for  what  Is  not  shown. 
It  Is  also  alleged  tliat  the  district  attorney 
obtained  leave  of  the  court  to  arraign  Hurts 
upon  such  Indictment  returned  against  him, 
and  that  he  failed  to  appear,  but  made  de- 
fault, and  that,  by  an  order  of  the  court,  the 
undertaking  was  forfeited.  But  this  falls 
lUiort  of  averring  that  the  accused  was  called 
for  arraignment  and  until  he  was  lawfully 
required  to  appear  and  failed  to  do  so.  there 
could  be  no  breach  of  his  bond ;  and  the  for- 
feltnre  must  not  only  be  alleged  to  have  been 


JodldaDy  declarea,  but  also  that  It  waa  duly 
sntered  of  reowd.  6  Gyc.  14ft;  B.  ft  a  Obmp. 
1 1626.  The  proof  of  fallnre  to  appear  and  ot 
the  forfeiture  must  c<»ne  from  the  Journal 
at  the  court  In  which  the  proceedings  on  the 
indlctmcaoit  are  had  (CSifford  Bfaraton,  14 
Or.  420,  13  Pac.  62),  and  it  sbonld  be  so  al^ 
leged.  There  la  alao  an  abseooe  of  the  neces* 
sary  averment  tbat  the  undertaking  declared 
upoa  waa  flled  with  the  clerk  of  the  circuit 
court  Until  this  has  been  done  no  Judgment 
of  forfeiture  can  be  given  or  rendered  by 
such  court  Belt  v.  Spanldtng,  17  Or.  130,  20 
Pac.  827.  For  these  reasons  the  demurrer 
to  the  complaint  siMuld  have  been  sustained. 

It  Is  also  urged  upon  this  court  that  the 
undertaking,  in  Itself,  Is  so  fatally  defective 
tbat  under  no  circumstance  could  a  recovery 
be  had.  It  recites  that  "an  examination  hav- 
ing been  held  on  the  29th  day  of  October, 
1906,  in  the'  Justice  court  for  the  county  of 
Malheur  and  precinct  of  Ontario,  charging 
Lee  Eurta  with  the  crime  of  larceny  of  a 
cow,  and  the  said  Lee  Kurts  having  been 
held  to  appear  before  the  grand  Jury  of  the 
county  of  Malheur  and  state  of  Oregon,  at 
the  next  regular  term  of  the  circuit  court  of 
the  said  county  and  state,  and  he  having 
been  duly  admitted  to  ball  In  the  sum  of 
$750,  we,  Charles  Carter  and  Charles  A.  God- 
dard,  hereby  undertake  that  the  above-nam- 
ed Lee  Kurts  shall  appear  In  the  court  above 
mentioned,-  at  the  time  therein  stated,  and 
shall  at  all  times  render  himself  amenable 
to  the  order  and  processes  of  the  court,  and 
If  convicted,  shall  appear  for  Judgment  and 
render  himself  In  execution  thereof,  and  If  he 
fail  to  perform  either  of  these  conditions, 
that  we  will  pay  to  the  state  of  Or^on  the 
sum  of  $750.'*  The  defecta  claimed  to  exist 
are  that  It  Is  not  shown  upon  the  face  of  the 
undertaking  (1)  that  Kurts  was  held  to  an- 
swer a  specIQed  charge;  and  (2)  that  the 
sureties  have  not  contracted  that  Hurts 
should  appear,  either  at  a  particular  court 
or  to  answer  any  specified  charges — ^whlle 
plaintiff  contends  that  It  does  state  a  crime 
charged,  and  that  the  contractual  part  of  the 
undertaking  requires  the  accused  to  appear 
at  the  next  term  of  the  circuit  court  for  Mal- 
heur county.  But,  as  we  understand  the  lan- 
guage, It  does  no  more  than  recite  the  charge 
preferred  against  Kurta  before  the  justice, 
and  upon  which  he  was  arrested,  and  not 
that  for  which  ho  was  held  to  appear  before 
the  grand  Jury,  a  thing  wholly  without  the 
Jurisdiction  of  the  justice.  In  this  state  the 
legal  cause  for  the  taking  of  ball  by  a  com- 
mitting magistrate  is  that  an  order  has  been 
made  by  such  officer  that  the  accused  be  held 
to  answer  upon  a  charge,  stating  briefly  the 
nature  of  the  crime ;  but  a  recital  that  Kurts 
had  been  examined  upon  a  charge  of  the  lar- 
ceny of  a  cow,  and  was  held  to  appear  before 
the  grand  Jury  of  the  county,  is  not  suffi- 
cient to  support  a  contract  to  appear  at  the 
circuit  court  And  while  the  language  of  the 
contractual  part  may  be  constnttd,-Jtp.-^re> 
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qnire  Knrta  to  appear  in  tbe  circiilt  court  of 
Ifalbenr  conntr,  uid  render  blmself  amen- 
able to  the  OTder  and  procen  of.  the  court, 
yet  It  does  not  require  him  to  answer  a  sped- 
fled  charge,  or  to  answer  at  all.  The  form 
of  the  undertaking  provided  by  section  160S, 
B.  &  C.  Comp.,  to  be  used  In  cases  of  com- 
mltmoi^  requires  a  recital  of  the  fact  that 
aa  order  has  been  made  by  the  committing 
magistrate  ttiat  the  accused  has  been  held  to 
answer  a  vedfied  cliarge,  stating  It  gmer- 
ally.  The  order  there  referred  to  is  the  Ju- 
risdictional fact  wlilch  authorizes  the  mag- 
istrate to  commit  the  accused  and  take  ball 
from  him.  It  must  have  been  made  and  en- 
tered as  provided  In  section  1018,  B.  &  0. 
Comp.  Ctmstrulng  these  two  sections  to- 
gether, as  they  should  b^  it  Is  apparent  tliat 
the  undertaking  must  Iw  given  to  answer 
the  crime  found  by  the  magistrate  to  have 
beai  committed,  and  of  which  be  believes 
the  accused  guilty,  and  not  the  ofTense  with 
which  the  defendant  was  charged  uptm  his 
arrest  He  may  have  been  arrested  upon 
one  charge,  but  held  to  answer  upon  imoth- 
er  and  entirely  dlfterrait  one.  When  the  evi- 
dence produced  upon  the  examination  falls 
to  show  that  the  crime  spedally  charged  or 
designated  in  ttie  warrant  of  arrest  has  not 
been  committed,  but  the  acts  proved  against 
the  dtfendant  constituted  a  different  crime, 
the  magistrate  should  hold  the  defendant  to 
answer  for  the  crime  disclosed  on  the  ex- 
amination. Hannah  v.  Wells,  4  Or.  249; 
People  V.  Wheeler,  73  OaL  252,  14  Pac.  796 ; 
State  V.  Shaw,  4  Ind.  4%;  Redmond  v. 
State,  12  Kan.  172. 

By  all  the  authorities  It  Is  essential  to  tbe 
validity  of  a  recognizance  or  undertaking  for 
ball  that  It  specify  upon  Its  face  the  charge 
which  the  accused  is  held  to  answ«>,.and  It 
has  been  so  held  by  this  court  (Hannah  v. 
Wells,  supra,  and  B«lt  v.  Spauldlng,  17  Or. 
130,  20  Pac.  827),  and  In  this  respect  the  stat 
utory  requirement  has  Introduced  no  new 
rule  on  that  subject;  but  it  is  declaratory  of 
the  common  law.  People  v.  Koeber,  7  Hill 
(N.  T.)  39,  was  an  action  in  debt  upon  a 
recognizance  taken  before  a  Justice  of  the 
peace.  The  recognizance  showed  that  the 
accused  was  charged  with  the  commission  of 
a  crime,  not  that  there  was  probable  ground 
to  believe  him  guilty,  or  any  cause  for  com- 
mitting him  to  prison.  It  was  held  that  sim- 
ply showing  that  a  party  was  charged  with  a 
crime  is  wholly  insufficient;  and  In  People 
V.  Young,  7  Hill  (N.  T.)  44,  the  only  state- 
ment of  the  ground  on  which  tbe  recog- 
nizance was  taken  is  that  the  party  was 
charged  with  the  offense.  There  was  nothing 
to  show  that  the  recorder,  by  whom  the  re- 
cognizance was  taken,  gave  the  least  credit 
to  the  charge,  or  held  that  there  was  any 
reason  to  believe  the  accused  guilt?,  and  It 
was  there  said  that  "ball  is  given  to  save  a 
party  from  Imprisonment;  and,  unless  the 
magistrate  holds  the  case  to  be  one  In  which 
It  Is  proper  to  commit,  there  Is  no  authority 
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to  take  baa."  The  objection  was  found  to- 
be  fatal.  It  Is  proper  to  say»  however,  that 
these  cases  were  critlclBed  tgr  the  prevalUii«^ 
oplnl(m  in  People  v.  Kane^  4  Denlo  (N.  Y.) 
530,  but  a  strong  dissenting  opinion  was  pre- 
soited  by  Mr.  Justice  Beardesl^.  That  case 
was  put  upon  the  ground  that;  "wb«i  the  re- 
cognizance has  a  condltitm  to  do  some  act, 
for  the  doing  of  which  such  an  obligation 
may  properly  be  taken,  and  the  officer  before- 
whom  It  was  acknowledged  had  anthorlty  by 
law  to  act  In  cases  of  that  general  descrip- 
tion, •  •  •  the  recognizance  Is  valid, -al- 
thooi^  It  does  not  recite  tbe  q)ecial  circum- 
stances under  which  it  was  taken,"  but  It 
was  also  there  said  that,  "as  the  recognizance 
must  be  conditioned  to  do  some  act  for  the 
doing  of  which  sncb  an  obl^Uon  may  be 
taken,  it  will,  to  that  extent,  ahow  the  cause 
of  Its  caption."  And  In  a  still  later  case 
(Cbamplaln  v.  People,  2  Comstock  [N.  Y.]  82), 
the  two  former  cases  ate  again  adverted  to 
and  criticised,  but  In  this  case  a  recognizance 
was  taken  before  a  Supreme  Court  commis- 
sions, who  by  statute  had  power  to  let  to 
ball  In  all  cases  where  ball  m^tat  be  taken, 
and  his  authority  extended,  not  only  to  the 
cases  In  whidl  the  offender  may  have  been 
arrested  and  examined  according  to  provi- 
sions of  the  stetute,  but  to  all  other  caaa  in 
which  bail  may  be  taken  at  common  law. 
His  Jurisdiction  was  genaal,  and  not  limited. 
It  Is  distinctly  stated  In  the  opinion  that  the 
statute  "which  confers  the  power  to  take  ball 
on  the  offlders  therdu  mentioned  does  not 
limit  their  power  to  teke  a  re«^Izance  to- 
the  cases  in  which  the  charge  Is  on  oaOi,  or 
In  wtilch  the  offenders  have  been  adjudged  to 
be  committed,  In  case  bail  be  not  given,"  and 
this  is  the  bads  of  the  criticism  of  People  v. 
Kane  and  Pecqjile  v.  Young,  supra,  thereby 
conceding  that.  If  tiie  anthorlty  to  teke  ball 
were  limited  to  cases  where  '*the  crfEtendei» 
have  been  adjudged  to  be  committed  In  case 
ball  be  not  given,"  the  decision  would  have 
been  different;  and  that  these  cases  criticised 
would  be  correctly  decided ;  and  such  Is  the 
state  of  the  law  In  this  stete.  A  magistrate 
may  commit  only  when  it  has  been  adjudged 
that  a  crime  has  been  committed ;  that  there 
Is  reason  to  believe  the  accused  Is  the  guilty 
party,  and  he  has  been  held  to  answerithe- 
same,  and  he  may  take  ball  only  when  such 
commitment  has  been  made.  So  that  People 
V.  Koeber  and  People  v.  Young  are  in  point 
here. 

The  whole  law  on  the  subject  of  ball  In- 
criminal  cases  Is  contained  In  the  Code.  It 
not  only  dlrecte  when  ball  shall  be  allowed, 
and  by  whom  it  shall  be  taken,  but  It  pre. 
scribes  the  form  of  the  undertaking.  B.  &  C- 
Comp.  I  ItK^  0^  statute  not  only  pre- 
scribes the  thing  to  be  done,  and  when  It  may 
be  done,  but  also  the  form  in  which  It  Is  com- 
petent to  do  It  Such  form  Is  a  part  of  the 
law,  and  to  be  a  binding  obligation  the  un- 
dertaking must  contain  substantially,  at 
least,  all  of  the  materhil  elemente  of  the- 
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form  prescribed.  Dora  t.  State,  46  iUa.  244. 
A  etatatory  undertaking  Is  not  a  common- 
law  reoc^fcance  or  bond.  It  Is  simply  a 
fltatntory  contract  to  pay  money  imder  cer- 
tain conditions.  State  t.  Hays,  2  Or.  314; 
Wliitney  t.  Darrow,  S  Or.  442.  To  be  en- 
forceable It  most  have  bem  taken  In  substan- 
tial compliance  with  the  terms  at  the  stat- 
ute anthorlilnff  It,  and  If  not  so  taken,  It  can- 
not be  enforced  as  a  commtm-lav  undertak- 
ing (Williams  T.  Shelly,  2  Or.  144).  and  the 
sureties  are  mtltled  to  stand  on  their  con- 
tract according  to  Its  terms  (State  t.  Gard- 
ner, snpra).  '  Under  this  state  ot  the  law  we 
feel  bound  .to  say  that  the  undertaking  or 
■which  thla. action  Is  based  is  Totd,.  because 
It  does  not  show  upon  its  face  Jnrlsdtctlon  to 
take  It.  It  does  not  appear  therecm  that  any 
order  had  been  entered,  by  any  judicial  of- 
ficer having  jurisdiction,  holding  the  accused 
to  answer  for  a  specified  charge.  Nor  hare 
the  sureties  contracted  that  he  would  appear 
to  answer  a  stated  charge,  but  only  that  be 
appear  generally,  for  which  there  Is  no  war- 
rant In  law. 

The  Judgment  should  be  reversed,  and  the 
cause  remanded,  with  Instructions  to  sustain 
the  demurrer. 


STATE  V.  SULLIVAN. 
(Supreme  C^rt  of  Oregon.  Dec.  15,  1908.) 

1.  lirDionanr  ahd  IvtrmuATtoti  (|  IBl*)— 
Dehubeeb. 

On  the  day  when  a  demurrer  to  an  indict- 
ment was  snbmitted  and  taken  under  advise- 
ment by  the  coart^  but  before  a  decision  had 
been  rendered,  a  atipulation  in  writing  was  en- 
tered into  between  defendant's  coonM  and  the 
district  attorney  that  all  the  matters  alleged 
in  the  Indictment  were  true,  and  that  Judgment 
■hould  be  entered  upon  the  stipulation  and  the 
law.  lie  entire  case  was  afterwards  submitted 
by  counsel  for  defendant  without  objection  on 
the  indictment  and  stipulation.  Held,  that  the 
finding  that  defendant  was  guilty  of  the  crime 
diarged  was  a  holdlnt  that  the  Indictment  was 
good. 

[Ed.  Note.— For  other  eases,  aee  Indictment 
and  Information.  Dec  Dig.  |  liSl.*] 

2.  C^mnVAL  Law  (|  SOO*)  — ■  AaKAXominT 

Airo  PUCAB— "PLBA  0»  NOT  QUILTT." 

Under  B.  &  a  Oomp.  H  1336,  1S66,  a  de- 
fenduit  accused  of  a  misdoneanor  can  appear 
for  arraignment  and  enter  a  plea  of  not  guilty 
by  counsel.  Held,  that  a  stipulation  entered  in- 
to by  the  district  attorney  and  counsel  for  de- 
fendant that  all  the  matters  alleged  in  the  in- 
dictment are  true  and  admitted,  and  that  judg- 
ment should  be  entered  according  to  the  facts 
and  the  law,  was  in  effect  a  plea  of  not  guilty 
aa  it  in  effect  admitted  the  facts  chaiged,  but 
denied  that  they  constituted  a  crime. 

[Ed.  Note.— For  other  caaes,  see  Criminal 
Law.  Dec  Dig.  |  800.* 

For  other  defloltions,  see  Wnds  and  Phrases, 

vol.  5,  p.  4833.1 

Appeal  turn  Circuit  Conrt,  Folk  Ootmtr; 
Geoi^e  Burnett.  Judge. 


Tliomas  Sullivan  was  convicted  of  selling 
Intoxicating  llQuor  to  a  minor,  and  appeals. 
Affirmed. 

Webster  Holmes,  for  appellant.  John  H. 
McNary,  DlsL  Atty.,  for  the  State. 

BEAN,  O.  J.  Defendant  was  Indicted  for 
the  crime  of  selling  Intoxicating  Uguor  to  a 
minor.  He  was  duly  arraigned  and  demurred 
to  the  Indictment  on  the  ground  that  more 
than  one  crime  is  charged  therein,  and  that 
the  facts  stated  to  not  constitute  a  crime, 
which  demurrer  was  submitted  and  taken  un- 
der advisement  by  the  court  On  the  same 
day,  and  before  the  decision  on  the  demurrer, 
a  stipulation  in  writing  was  entered  Into  be- 
tween counsel  for  defendant  and  the  district 
attorney,  in  which  it  was  stipulated  and 
agreed  that  all  the  matters  and  things  al- 
leged in  the  indictment  "are  true  and  the 
same  are  hereby  admitted  and  confessed"; 
that  they  occurred  In  the  town  of  Independ- 
ence, an  incorjwrated  town;  that  defendant 
have  80  days*  time  In  which  to  present  to  the 
court  fats  view  of  the  law  of  the  case,  and 
that  thereafter,  at  such  time  as  the  court 
m^ht  t>e  advised.  Judgment  should  be  entereO 
upon  the  stipulation  of  facta  and  the  law 
properly  applicable  thereto. 

Thereafter  the  cause*  came  on  to  be  heanl 
on  the  Indictment  and  stipulation.  Defendan . 
appeared  In  person  and  by  counsel,  and  aftei 
argument  the  court  decided  that  as  a  mattet 
of  law  defendant  was  guilty  of  the  crime 
charged  In  the  Indictment,  and  he  was  sen- 
tenced accordingly.  From  this  Judgment  he 
appeals,  claiming  .that  the  court  erred  In  nol 
disposing  of  the  demurrer,  and  thereafter  giv- 
ing him  opportunity  to  plead  to  the  indict 
ment  The  question  sought  to  be  raised  bj 
the  demurrer,  we  infer  from  counsel's  argu- 
ment here,  was  whether  defendant  could  be 
convicted  under  the  state  law  for  selling 
liquor  to  a  minor  within  the  corporate  limits 
of  Independence.  The  facts,  however,  neces- 
sary to  raise  the  question  do  not  appear  on 
the  face  of  the  indictment,  and  for  this  rea- 
son, no  doubt,  the  stipulation  was  entered 
Into.  The  entire  case  was  afterwards  sub- 
mitted to  the  court  by  counsel  for  defendant, 
without  objection,  on  the  indictment  and  stip- 
ulation, and  the  finding  of  the  court  that  de- 
fendant was  guilty  of  the  crime  charged  was 
necessarily  a  holding  that  the  indictment  was 
good.  On  no  other  theory  could  the  Judg- 
ment have  been  rendered.  Defendant  was  ac- 
cused of  a  misdemeanor  and  could  appear 
for  arraignment  and  enter  a  plea  of  not  guilty 
by  counsel  without  himself  being  present 
Sections  1886, 1S66,  B.  &  O.  Oomp.  The  stipu- 
lation was  in  effect  such  a  plea.  It  admitted 
the  facts  as  charged  by  the  state,  hut  denied 
that  they  constituted  a  crime,  so  that,  In  fact 
defendant  did  plead  to  the  Indictment 

Judgment  is  affirmed. 
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(Or. 


EBOBS  HOP  00.  r.  TAYLOB  et  ah 
^nprone  Court  of  Or^on.  Dec.  15,  1908.) 

1.  BxPXJtviN  (I  60*)— PzjEADiNO— Possession. 

An  allegation,  ia  a  complaint  in  claim  and 
delivery  agiiinst  two  defcoidantB,  that  they 
wroDgfiiUy  took  and  unlawfully  detained  plain- 
tiff's team,  was  eqaivalent  to  an  asMrtion  that 
when  ttie  action  was  commenced  the  team  was 
In  the  posBeBsion  of  both  defendants. 

[Bd.  Note.— For  other  cases,  see  RepleTin, 
Gent.  Dig.  H  210-222;  Dec.  IMg.  {  60.*f 

2.  Replevin  ({  72*)— Pobbessioh— Evidenoe. 

In  claim  and  delivery  against  two  defend- 
ants to  recover  a  team,  evidence  that  plaintiff 
asked  one  of  them  if  he  had  put  the  team  np^ 
and  when  answered  in  the  affirmatiTe  asked  if 
he  would  get  the  team  for  him,  to  which  he  re- 
plied In  Uie  negative,  indicated  that  snch  de- 
fendant was  not  in  the  actnal  posaessiOD  of  tli« 
team  when  the  writ  was  served. 

[Bd.  Note.— For  Other  eases,  see  Bqjleviii, 
Dec.  Dig.  I  72.*] 

8.  Bbplbtzn  0  10*)— Matdeb  or  Aonoii— 
BBQuiaim.  . 

The  remedy  of  daim  and  delivery  prescrib- 
ed by  B.  &  C.  CtHnp.  I  284  et  seq.,  is  substan- 
tially the  same  as  replevin,  which  is  a  mixed 
actim  partly  in  rem  and  partly  in  peisoaam 
and  can  be  brought  only  against  the  person  hav- 
ing actual  or  constructive  possession  of  the 
goods  when  the  suit  is  brought 

[Ed.  Note.— For  other  eases,  see  Boderin* 
Cent  Dig.  18  e^SZ;  Dec.  Dig.  |  la*] 

4.  REnjTin  (I  10*)— OONBTBUCnVK  P<MB8XB- 
BIOR. 

A  principal's  constroctlTe  possession  of 
goods  in  the  hands  of  his  agent  or  bailee  is  suffi- 
cient to  entitle  the  owner  to  maintain  replevin 
against  the  principal. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  Ift  60-82 ;  Dea  Dig.  1 10.*] 

5.  DUSaSSAL  AND  NONSniT  (1  26*)— VOLUN- 
TABT  DlSHISSAI.  AS  TO  CODETBNDANT  — 
TOBTS. 

If  plaintiff  falls  to  prove  the  commission 
of  a  Joint  tort  as  alleged,  he  may  elect  at  the 
trial  as  to  which  of  the  defendants  he  will  pro- 
ceed against,  and  may  request  the  court  to  in- 
struct the  JnzT  to  find  a  vradict  ^Inst  a  part 
of  them  and  in  flavor  ot  the  others,  or  be  may 
move  for  leave  to  amend,  and,  if  granted,  pro- 
ceed against  one  or  more  of  the  defendants. 

[Ed.  Note.— For  other  eases,  see  Dismissal 
and  Nonsuit,  Gent  Dig.  H  40,  48-58;  Dec; 
Dig.  I  26.*]  »  w  ™* 

6.  DiBuissAi.  AND  NoNsxnr  Q  26*)-nJoiirr 
Defendants- EiucnoN. 

B.  ft  C.  Comp.  i  180,  provides  diat  jndr- 
ment  may  be  given  for  or  against  one  or  more 
of  several  plaintiffs  and  for  or  against  one  or 
more  of  several  defendants,  and  section  181  de- 
clares that  in  en  action  against  several  defend- 
ants, the  court  may  In  Its  discretion  render 
Judgment  against  one  or  more  of  them,  when- 
ever a  several  Judgment  is  proper,  leaving  the 
action  to  proceed  against  the  others.  Held, 
that  where  the  complaint  In  claim  and  delivery 
charged  a  joint  liability  against  two  defendants, 
but  It  appeared  that  cme  of  them  was  merely 
holdinn;  the  property  as  the  bailee  of  the  other, 
the  court  erred  In  refusing  to  permit  plaintiff's 
counsel  to  elect  to  proceed  against  tae  latter 
and  to  discontinue  as  against  the  bailee. 

[Ed.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent  Dig.  H  4&-ff8 ;  Dec.  Dig.  | 
26.*] 


On  Behearlng.  Former  concliislim  set 
aside,  Judgment  zerenedt  and  cause  re- 
manded. 

For  eormer  (qidnion,  tee  97  PacL  44. 

J.  A.  Canon,  for  aj^dlant  B.  F.  Jonea, 
for  reqpondenta. 

MOORE,  J.  At  a  rehearing  herein,  grant- 
ed upon  a  petition  therefor,  it  appeared  that 
the  abstract  of  the  record,  which  was  em- 
ployed In  lien  of  a  transcript,  did  not  afllrm- 
atlvely  show  that,  when  the  plalntUTs  coon- 
sol  announced  to  the  court  their  election  to 
proceed  against  Taylor  and  to  dismiss  the 
actlcm  as  to  Dld£enson,  the  cause  had  not 
been  submitted  to  the  Jury — a  fact  that  was 
not  observed  at  the  prior  trial.  The  aathori- 
ty  to  make  such  choice  Is  not  discussed  in 
the  former  opinion,  but  the  right  to  do  bo 
was  taclty  admitted  and  the  decision  placed 
on  the  ground  that.  If  an  error  was  commit- 
ted  In  denying  the  exercise  of  the  preroga- 
tive asserted,  the  action  of  the  court  In  this 
respect  was  without  prejudice^  because  the 
testimony  received  was  InsoflBclent  to  entitle 
the  plaintiff  to  a  recovery. 

The  complaint  In  the  case  at  bar  allied 
that  the  defendants  wrongfully  took  and 
unlawfully  detain  the  team,  which  averment 
Is  equivalent  to  an  assertion  that  when  the 
action  was  commenced  the  property  In  ques- 
tion was  in  the  possession  of  Taylor  and 
Dickenson.  The  answer  alleged  facts  wblch 
were  stated  by  way  of  Justification  for  the 
seizure  of  the  team  hy  Taylor,  who.  It  is 
averred,  delivered  the  property  to  Dickenson, 
the  keeper  of  a  livery  stable.  This  all^a- 
tl<Hi  Is  denied  In  the  reply.  The  defendants* 
counsel,  referring  to  Taylor  and  to  what  dis- 
position of  the  property  demanded  he  had 
made  immediately  after  seizing  It,  asked  M. 
Krebs,  a  witness  for  the  plaintiff,  the  follow- 
ing question  on  cross-examination:  "As  a 
matter  of  fact,  didn't  he  tell  yon  where  your 
team  was?"  To  which  Krebs  replied:  "He 
didn't  tell  me  where  the  team  was.  He  left 
that  for  somebody  else  to  t^l  me."  Frank 
Flukes,  as  plaintiff's  witness,  alluding^  to  a 
conversation  which  occurred  soon  after  the 
property  was  taken,  testified  as  follows : 
"Mr.  Mike  Krebs  asked  Mr.  Taylor  If  he 
would  get  his  team.  He  asked  him  first  if 
he  put  his  team  up.  Mr.  Taylor  said,  'Yes.' 
He  asked  him  if  he  would  get  It  for  him.  He 
says,  *No,  I  won't  get  it' "  From  this  testi- 
mony It  Is  fairly  to  be  inferred  that  Taylor 
was  not  In  the  actnal  possession  of  the  prop- 
erty. 

The  remedy  of  claim  and  dellTery,  as  pre- 
scribed by  onr  statute  (B.  ft  a  Comp.  S  2S4 
et  seq.),  is  substantially  the  same  as  r^Iev- 
In,  which  Is  a  mixed  action,  partly  In  rem 
and  partly  in  personam,  and  can  be  brought 
only  against  the  person  liavlng  possesion  or 
omtrol  of  the  goods  at  the  time  flie  mlt  Is 


•For  ouwrciSM  see  same  tople  and  section  NVHBBR  In  Dee.  *  Am.  Digs.  1M7  to  datSb  *  Reparter  Indazes 
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beffun.  Wens,  Bep.  (2d  Ed.)  |  84.  At  Mo- 
tion 00^  Id.,  tlM  anttior  nasserttug  dils  U«al 
prindple.  and,  giving  a  reason  tbertfor,  aars: 
"AnoHMT  Important  distinction  la  that  In 
order  to  snsiain  replevin  the  defendant  must 
have  the  actual  or  constmctiTe  posBesalon  of 
tbe  goods  at  the  time  suit  is  onnmenced; 
In  other  words,  he  must  be  In  a  condition  to 
ddlver  the  propertr  when  called  cm  the 
oBicer,  In  obedience  to  the  command  of  the 
writ"  It  tlie  plalntUTs  coans61  had  been 
permitted  to  proceed  as  indicated,  tliey 
might  thereafttt  hare  Introduced  evidence 
tending  to  show  that,  although  Taylor  was 
not  in  Om  actual  control  ot  the  property 
when  thla  action  was  commenced,  be  had  the 
conatmctlre  paasesBlcHi  thereof,  notwlflutand* 
Ing  be  had  delivered  tbe  team  to  Dickenson, 
who  was  holding  it  subject  to  his  order, 
whidi  agoicy  would  render  Taylor  llaUe  In 
rqtlevln.  BradUy  v.  Gamelle,  7  Minn.  831 
(GIL  260).  Since  this  fact  might  possibly  have 
been  established  in  the  manner  Indicated,  the 
action  of  the  court  In  denying  an  exercise 
of  the  election  mentioned  win  be  considered. 

A  teat-writer,  dlscoHMng  the  legal  principle 
Involved,  81^:  *'If  two  defendants  be  sued 
Jointly  for  a  tort,  and  evidence  la  not 
soffldent  to  hold  one,  tHere  may  be  a  dls- 
<»AtTH"ii«"<*  as  to  that  one,  and  the  trial 
may  proceed  as  to  tbe  other.  In  such  case, 
the  Joint  action,  does  not  fall  because  the 
tort  la  not  Joint,  If  committed,  but  for  the 
reason  that  the  evidence  falls  to  sbow  any 
concert  of  action."  Kinlnad'a  Com.  Twts, 
I  tST.  Judge  Gooley,  m  his  wwk  tm  Torts  (8d 
Sd.  227)  commenting  upon  the  same  doctrine, 
observes :  "And  where  two  or  more  are  sued 
one  cannot  complain  because  another  haa 
been  dismissed  out  of  court  or  been  acquitted. 
Tboni^  two  or  more  are  sued,  and  a  Joint 
tort  alleged,  the  general  ruto  la  that  a  re- 
covery may  be  had  against  one  <mly."  In 
Smith  V.  Day,  88  Or.  BSl,  64  Paa  812,  6S 
Pae.  1066,  It  was  ruled  that  several  Joint 
tort-feaacffs  might  be  sued  Jointly  when  tbey 
had  united  1^  design  or  act  to  produce  the 
Injury  complained  of;  but  without  a  com- 
mon purpose'  or  Joint  act  Oiere  can  be  no 
joint  liability,  though  the  Injury  was  a  g^ 
eral  result  to  whUdk  the  acts  of  each  contrib- 
uted. TbB  cases  of  Dahma  v.  Bears,  18  Or. 
47,  11  Paa  881,  and  Cooper  t.  Blair,  14  Or. 
in»8,  12  Pae.  870^  are  dted.  Inter  alia,  In  sup- 
port of  the  rule  thus  announced.  The  first 
case  noted  ai^ears  to  have  been  an  action  of 
trovw  for  a  ctmveralon  originating  In  acts 
constituting  a  tre^ass  vl  et  armls,  which  are 
concurrent  ranedles.  1  Chit  PL  *lftl.  In 
deciding  that  casa^  Mr.  Justice  Thayer  says: 
■TThe  defendants  in  tiu  action  were  charg- 
ed with  a  joint  tort,  the  plalntU^  in 
order  to  maintain  It  was  compelled  to  prove 
a  joint  converaloo."  FnrOier  In  the  opin- 
ion, the  writer  thereof  observes:  "I  think  a 
Jury  has  a  right  In  cases  of  tort  where  there 
are  several  defendants,  to  find  a  verdict 
against  a  part  of  tbem  and  In  favor  of  the 


others.  •  •  •  This,  however,  does  not 
allow  a  joint  action  against  defendants  for 
several  trespasses.  In  an  action  of  that  char- 
acter, the  pliUntlff  must  elect  at  the  trial  as 
to  which  of  the  defoidants  he  will  proceed 
against  If  he  fall  to  do  that  and  submit 
tiie  case  to  the  Juiy,  he  will  be  entitled  to 
no  verdict"  The  case  of  Cottier  v.  Blair, 
supra,  was  an  action  instituted  against  three 
parties  defendant  to  recover  tlte  value  of 
certain  quanUtes  of  wheat  alleged  to  have 
been  ocmverted.  At  the  trial  a  Judgment  of 
nonsuit  waa  given  on  the  ground  that  a  re* 
covwy  could  not  be  had  because  the  tort 
comi^alned  of  was  not  the  Joint  act  of  the 
defendants.  In  affirming  the  Judgment  Mr. 
Justice  niayer,  In  qieaking  of  tliem,  says: 
**lt  must  be  coraxded,  I  think,  that  ttieee 
several  companies  acted  independently  of 
each  other  In  what  they  did  In  regard  to  the 
talcing  of  the  wheat  Then  Is  not  the  slight- 
est trace  ct  testimony  in  the  case,  as  I  cao 
discover,  that  they  combined  or  co*operated  In 
taking  away  any  wheat  from  the  warehouse 
In  question.  The  taking  was  at  different 
times,  and  clearly  several  acts,  and  resullsd 
from  their  several  motives."  In  referring  to 
the  plaintiff  In  that  case,  it  Is  further  re* 
maiked:  "He  had  Joined  the  three  parties, 
the  Flouring  Mills  C!o.,  Henkle  ft  Co.,  and 
Hamilton  ft  Co.,  in  a  single  action,  and  then 
attempted  to  introduce  evidence  iffoving  a 
conversion  by  one  of  them  only.  He  could  - 
<mly  be  permitted  to  prove  an  act  of  conver- 
sion upon  the  part  of  one  of  the  parties, 
under  an  offer  to  show  that  the  others  partic- 
ipated in  tbe  action  in  some'  way,  and  unless 
he  could  make  such  showing  he  would  be  con- 
fined to  his  claim  against  tbe  one  party.  Or 
he  might  have  been  permitted  to  show  that 
all  the  parties  took  and  carried  away  the 
wheat  at  different  times,  under  an  offer  to 
show  that  there  had  been  a  combination  en- 
tered into  between  tbem  for  that  purpose, 
and,  if  he  failed  to  show  the  common  pur- 
pose, he  would  liave  had  to  submit  to  a  non- 
suit unless  the  court  permitted  him  to  amend 
his  complaint  and  proceed  against  one  of  the 
parties.  Section  99  of  the  Civil  Code  (B. 
ft  a  Oomp.  f  102)  Is  broad  enough,  I  think, 
to  have  allowed  such  an  amendment ;  but  to 
attempt  to  proceed  against  the  respondents 
Jointly  on  account  of  a  several  liability  is 
not  warranted  by  law,  in  audi  a  case  as  this. 

The  rule  of  practice  to  be  extracted  from 
the  extended  quotations  thus  made  Is  to  the 
efCect  that  if  the  plaintiff  fall  to  prove  the 
commission  of  a  joint  tort  as  alleged,  he  may 
elect  at  the  trial  as  to  which  of  the  defend- 
ants he  will  proceed  against  and  can  request 
the  court  to  instruct  the  Jury,  If  the  evi- 
dence Is  suffldent  tox  that  purpose  to  find  a 
verdict  against  a  part  of  them  and  In  favor 
of  the  othera  (Dahms  v.  Beara,  IS  Or.  47,  65, 
11  Pa&  881) ;  or  he  may  move  for  leave  to 
amend  his  complaint,  and,  If  granted,  pro- 
ceed against  one  or  more  of  the  parties  (Ck>op- 


Digilized  by 


496  9&  FAGiriG 

er  T.  Blair,  14  Or.  250,  263,  12  Pac;  870). 
Thus  in  Perkins  t.  UcGullongh,  86  Or.  146, 
69  Pac.  188^  which  was  an  action  for  an  al- 
leged conTerBlon,  a  mothm  for  a  nonanlt  as 
to  oae  of  the  defendants  was  denied,  and. 
jndgmoit  having  been  rendered  as  prayed 
for  In  the  complaint,  It  was  affirmed  on  ap- 
peal, on  the  ground  that  the  evidence  waa 
tmfficient  to  antborize  a  submlfslon  of  the 
cause  to  the  Jnry,  thereby  Impliedly  holding 
that  a  several  Judgment  could  have  been 
given.  A  different  rale  serana  to  prevail  in 
Illinois,  where  it  was  held  that,  a  complaint 
ailing  that  an  Injury  resulted  from  the 
concurrent  negligence  of  two  defendants,  the 
fact 'must  be  established  as  averred,  and  no 
recovery  conld  be  had  unless  the  Jury  found 
against  both  defendants.  St  Louis,  etc. 
Go.  V.  Hopkins,  100  111.  Ai^.  667;  Wabash 
Ry.  Go,  V.  Heeler,  127  HI.  Ak>*  265;  Frank 
Pannelee  Go.  v.  Wheelo^  127  111.  App.  500. 
A  similar  conclusion  was  reached  in  Penn- 
sylvania In  Wlest  V.  Electric  Traction  Go., 
200  Pa.  148,  40  AtL  881,  where  Mr.  Justice 
Potter,  In  deciding  tlw  case,  said:  *'We  are 
of  the  option  that,  where  a  plaintlfF,  In  an 
action  of  trespass  to  recover  damages  for 
negligence,  declares  for  a  Joint  tort,  and  tiie 
evidence  shows  no  Joint  action  by  defendants, 
a  verdict  and  Judgment  against  one  d^end- 
ant  for  a  s^rate  tort  ahoidd  not  be  permit 
ted."  The  general  rule,  however.  Is  the  other 
way,  except  In  actions  In  which  from  their 
nature  the  tort  cannot  be  Joint,  as  In  case  of 
verbal  slander  (IS  Bncy.  PI.  &  Pr.  584),  and 
the  criterion  Is  to  the  effect  that,  where  two 
or  more  defendants  are  charged  In  a  com- 
plaint with  the  commission  of  a  Joint  tort,  a 
recovery  may  be  bad  against  only  one  of  them 
<Cooley,  Topts  I3d  Ed.]  227 ;  11  Ency.  Pi.  &  Pr. 
862).  At  common  law,  In  actions  ex  con- 
tractu, the  practice  was  that  if  several  de- 
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fendants  were  Joined,  and  an  served  with 
process^  or  properly  appeared  btfore  tbe 
court,  It  was  an  tndlmwaisable.  prerequisite 
to  the  plaintiCTs  reoovmy  that  he  should 
establish  a  Joint  liablUty,  for,  if  he  could 
not  sustain  the  action  against  one  of  the  par- 
ties, their  unity  precluded  tbe  giving  of  a 
Judgment  against  any  of  than.  Black,  Judg. 
(2d  Bd.)  I  206.  This  rule,  however,  was  not 
controlling  In  actions  ex  dellctOi  in  which,  if 
several  defendants  were  Joined,  a  recovery 
mfgbt  be  had  against  as  many  and  only  audi 
as  were  found  to  be  guilty.  Id.  |  207.  Our 
statute,  evidently  recogniali^  the  latter  rule, 
contains  the  following  enacbnent:  "Judg- 
ment may  be  given  for  or  against  one  or 
more  of  several  plaintiffs,  and  for  or  against 
one  or  more  of  several  defendants ;  and  It  may, 
wb^  the  Justice  of  the  case  requires  it, 
determine  the  ultimate  rights  of  the  parties 
on  each  side  as  betwerai  themselves."  B.  &  G. 
Comp.  I  180,  *^n  an  action  a^nst  several 
defendants,  the  court  may,  in  Its  dlscretlcm, 
render  Judgment  gainst  one  or  more  of 
them,  whenever  a  several  Judgment  Is  proper, 
leaving  the  action  to  proceed  against  the 
others."  Id.  |  181. 

It  will  be  seen,  from  an  examination  of 
the  provision  last  quoted,  that,  when  tbe  ac- 
tion is  to  be  continued  against  one  or  more 
Joint  defendants,  the  rendering  of  a  Judg- 
ment against  the  others  is  a  matter  within 
the  discretion  of  the  trial  court  This  liber- 
ty of  Judgment  is  not  expressly  authorized  by 
the  preceding  section,  and,  in  view  of  the 
ancient  rule  govemlz^  actions  ex  delicto,  we 
believe  the  plaintiff  was  empowered  to  ex- 
ercise the  election  proposed,  in  d«iylng  which 
an  error  was  committed. 

The  conclusion  announced  In  the  former 
opinion  is  set  aside,  the  Judgment  reversed, 
and  the  cause  remanded  for  a  new  triaL 
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OASSBStT  T.  8TBONO  et  aL 
(Sapreme  Court  of  Montana.    Dec.  14,  190&) 

1.  AfPEAI.  AND  BBBOB  Q  8M*)  —  TTHDIBIAK- 

Mo— SumoiBNcr. 

An  appeal  from  a  jadgment  and  an  appeal 
from  an  otder  denying  a  new  trial  consoUdated 
into  one  recozd  require  but  one  undertaking. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Oent  Dig.  H  2097,  2008;  Dec  Dig.  I 
3&4.*J 

2.  Appeal  and  Ebbob  (f  881*)— Uhdebtak- 

Zna— SUTFIOIBNOT. 

Ad  undertaking  reciting  that  the  principal 
obligor  aiveals  from  "the  judgment  and  amend- 
ed Jn^maot.  *  •  •  and  Uie  order  denybig 
*  *  *  motion  for  a  new  trial,"  sbowa  on  it* 
face  that  he  appeals  from  bat  one  jndgment, 
the  reference  to  the  judgment  before  the  amend- 
ment being  snrploBage. 

[Dd.  Note.— For  other  casesi  bm  Aneal  and 
Brror.  Dec;  Dig.  f  384^*] 

8.  Appeal  avd  IteOB  (|  891*)— Undibtax- 
lao— Defects— Manneb  or  Cubino. 

Defects  In  an  undertaking  on  ai^ieat,  which 

nndertakittg  ia  not  a  nulllt;^  may  be  cured  by 

the  filing  of  a  new  undertaking. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  I  2077;  Dec.  Dig.  i  391.*1 

4.  JtJDSBS  (I  61*>— DiSQUAUnCATIOHB— OaIX- 

iiTo  in  Otbbb  Judob— Statotobt  Avtbob- 

TTT. 

Under  Rev.  Code,  i  6S15,  reserving  to  a  dis- 
qualified judge  the  power  to  call  In  another  dis- 
trict judge  to  sit  in  the  action,  one  of  the  judges 
of  the  district  court  of  a  coaut;  diTidea  into 
departments,  presided  over  by  different  judges, 
may,  on  being  disqualified,  call  In  the  judge  of 
another  district 

[Bd.  Note.— For  other  cases,  see  Judges,  Cent. 
mg.  f  2S1 ;  Dee.  Dig.  S  61*] 

5.  JUDOUENT  (J  17*)  —  JUBISDICTIOH  —  SbBT- 
ICB  OF  PB0CE88  BY  PDBLlCATIOIf . 

Service  of  process  by  publication  on  a  non- 
resident does  not  warrant  a  judgment  in  per- 
sonam against  him,  but  in  a  suit  against  prop- 
erty within  the  jurisdiction  of  the  court  It  may 
render  a  judgment  in  rem. 

[Bd.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  S  26;  Dec.  Dig.  |  17.*] 

&  Acnon  (I  16*)— FoBHS— "Action  in  Peb- 

BOIVAIf." 

A  proceeding  In  personam  is  one,  in  form 
as  well  as  in  substance,  between  the  parties 
claiming  a  right  and  the  judgment  binds  the 
defeated  party  to  some  sort  of  personal  lia- 
bility. 

[Ed.  Note.— For  other  cases,  see  Action,  Dec. 
Dig.  I  16.* 

For  other  definltlMito,  see  Words  and  Phrases, 
TOl.  4,  p.  S47».] 

7.  JuDomtnr  (I  804*)-7"AcnoN  in  Rem." 

An  action  in  rem  is  a  proceeding  to  deter- 
mine the  state  or  condition  of  the  tEing  itaelt, 
and  a  judgment  In  rem  is  but  an  adjudication 
prottonnoed  on  the  status  of  some  particolar 
anbject-mattei. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  {  1428;  Dec.  Dig.  8  804.* 

For  other  definitions,  see  Words  and  Phrases, 
TOl.  4,  pp.  34S1~S183 ;  vol.  8,  p.  76S4.] 

&  Action  (i  16*)— "Acnow  Quasi  in  Rem," 

An  action  quasi  In  rem  is  an  action  in 
wblch  property  of  a  nonresident  Is  attached  and 
is  held  for  the  discharge  of  debts  due  by  him 
to  citizens  of  the  state  and  for  the  enforcement 
of  liena;  and  an  action  quasi  in  rem  differs 
from  an  action  strictly  In  rem  in  that  the  in- 


terest of  defendant  Is  alone  songht  to  be  affect- 
ed, that  citation  to  hlra  la  required,  and  that 
judgment  thenin  Is  only  oondnBlTe  between 
the  parties. 

Not&r-For  othar  cum,  see  Action,  Dee. 
t.  I  le.*] 

9.  JiroaMENT  (I  17*)— JuBiaDicnoN. 

JurisdictioD  over  the  person  of  defendant 
la  acquired  first  by  service  of  process,  or,  sec- 
ondly, by  a  proceeding  gainst  bis  property 
within  the  jurisdiction  of  tM  court ;  but  In  the 
latter  case  defendant  la  not  perscmally  bound 
by  the  jndgment  beyond  the  property  in  ques- 
tion. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  SI  29-88;  Dec  Dig.  |  17.*] 

10.  GoiTBTS  a  1^— jDBiBDicnon— Betab- 
uBRifsnT  or  Tbu&t. 

An  action  to  establish  and  enforce  a  truat 
In  real  estate  is  a  proceeding  quasi  In  rem, 
and  the  courts  of  the  state  wher«  the  property 
is  sitaate  have  jurisdiction  over  the  enforce- 
ment and  administration  of  tiie  trust  althon^ 
the  trustee  may  be  absent  from  the  state. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  I  56:  Dec  Dig.  |  18.*] 

11.  JUDGMEHT  (}  17*)— EsrABLIBHMXlIT— EN- 
TOBCEHXNT— J'DBISDIOTIDN^' 

An  action  to  establish  and  enforce  a  truat 
In  corporate  stock  in  the  possession  of  a  person 
in  the  state  brought  against  a  nonresident  hold- 
ing the  legal  title  Is  quasi  in  rem,  and  sub- 
stituted service  on  the  nonresident  as  authoris- 
ed by  Code  Ofv.  Proc  |  '687  (Rer.  Codes,  | 
6520),  Is  Buffident  to  give  the  court  jurisdiction. 

[Ed.  Note.— For  other  caaea,  see  Jndgment 
Cent  Dig.  I  26;  Dec  Dig.  |17.*] 

12.  COUBTfl  (§  19*)  — JUBISDIcnON  — BOTAB- 
LISHMENT  or  TBUST. 

The  court  has  jurisdiction  to  establish  and 
enforce  a  trust  in  personal  property  where  the 
subject-matter  of  the  trust  is  within  the  reach 
of  the  court  or  where  the  trustee  is  within  the 
jurisdiction  of  the  court 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec 
Dig.  S  19.*]  • 

13.  Tbusts  (§  366*)  —  Constbuctite  Tbdst  — 
Suit  to  Enpobcb— Gbounds— Pabties. 

Where  several  persons  conspired  to  obtain 
property  from  another,  and  the  conspiracy  waa 
carried  out  so  that  one  of  the  conspirators  l>e- 
came  the  holder  of  the  legal  title,  the  person  de- 
frauded could  maintain  a  suit  to  eatabUsh  and 
enforce  a  trust  in  the  property  by  making  all 
the  conspirators  parties  defendant 

[Ed.  Note.— For  other  eases,  see  TmBts,  Dea 
Dig.  fl  366.*] 

14.  MOBTOAQES  (I  296*)— TBAKBACnORB  BE- 
TWEEN Pabties—Pbesumptioms. 

Where  the  relation  of  mortgagor  and  mort- 
gagee has  been  established,  any  subsequent  ar- 
rangement by  which  the  mortgagor's  equity  of 
redemption  u  sought  to  be  transferred  to  the 
mortgagee  will  be  viewed  with  distrust  and  the 
original  relation  of  mortgagor  and  mortgagee 
will  be  deemed  to  exist  nnleBS  It  clearly  appears 
that  such  arrang«nent  was  fair  to  the  mort- 
gagor and  that  no  advantage  was  taken  of  bim 
.by  reason  of  bis  indebtedness. 

[Ed.  Note.— Fm  other  case&  see  Mortgages, 
Gent  Dig.  1  816;  Dec  Dig.  ff  296.*] 

15.  MOBTaAOis  (8  296*)  —  Tbanqactions  Be- 
tween Pabtieb— Pbksumptions. 

Where  the  relation  of  mortgagor  and  mort- 
gagee waa  established,  and  it  appeared  that  the 
mortgagor  transferred  to  the  mortgagee  his  eq- 
uity of  redemption  in  the  mortgaged  premises,  a 
presumption  arose  against  the  good  faith  of 
the  transnctioQ,  and  the  mortgagee  had  the  bur- 
den of  showing  that  he  paid  the  mortgagor  what 
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the  property  was  wortb  and  toofa  no  nnbdr  ad- 
vantage of  his  superior  poridOD. 

[Dd.  Note.— For  other  caaea,  aee  Mortgages, 
Dec.  Dig.  I  296.*] 

16.  McnTOAOIB  (S  287*)— T^ANBAOTIOHS  Bs- 
TWBSIT  PaBTIES— PbXSIWFTIONS. 

Where  deeds  absolate  on  their  face  were 
intended  as  security  only,  the  relationship  of 
tmstee  and  cestui  que  tmst  between  the  parties 
arose  ao  that  any  transaction  resulting  in  the 
cestui  que  trust  conveying  his  rights  was  pre- 
sumptively fraudulent,  requiring  tlie  trastee  to 
show  that  the  traiLsaction  was  fair  and  ad- 
vantageous to  the  cestui  que  trost. 

[Bd.  Note.— For  other  caaea,  aee  Mortgagea, 
Dec.  Dig.  S  297.*] 

17.  Trustb  (I  288*)— TuKSAonom  Bcnmir 

TRVSIKK  AKD  BBNBnOXABT— VAUDITT— PU- 

suupnoNs. 

A  sale  by  a  cestui  qoe  tmst  to  the  trustee 
of  the  trust  property  is  enforceable,  but  the 
court  will  subject  the  transaction  to  a  searching 
investigation,  and  on  finding  any  ineqaalitr 
therein,  such  as  inadequacy  of  price,  or  conceal- 
ment b/  the  trustee  of  information  as  to  the 
estate,,  it  will  he  set  aside. 

[Ed.  Note.— For  other  cases,  see  Trosta,  Cent. 
Diig.  I  404;  Dea  Dig.  I  28&*] 

1&  HOBTOAOEa  a  2M^)  —  TEAHBAOnOHS  Bl- 
TWEEH  TEITSTBB  AND  BxmnOIABT— VAUD- 
JTT— E^l  D  ENCE . 

In  an  action  by  a  mortgagor  to  set  aside 
a  transfer  of  bis-  Interest  In  the  mortgaged 

f remises  to  the  mortgagee,  evidence  keU  to  show 
rand  on  the  part  of  the  mortgagee  justifying 
the  setting  aside  of  the  transaction. 

[Ed.  Note.— For  ottier  cases,  aee  Mortgagea, 
Dec.  Dig.  I  2&4.*] 

19.  Appeal  and  Ebsob  d  1012*)— FnrDiiroa— 

CONGLUSIVEnESS. 

To  Jnstify  the  court  on  appeal  in  disturb- 
ing a  finding  of  the  trial  court,  the  party  com- 
plaining most  show  that  the  evidence  prepond- 
erates agaiuBt  the  finding, 

[E)d.  Note.— For  other  cases,  see  Appeal  and 
Bmr^Cent  Dig.  H  8980-8902;  Dec.  Dig.  S 

Appeal  from  District  Court,  Silver  Bow 
County;  J.  H.  Olementa,  Judge. 

Action  by  Adam  Gassert  against  Morgan 
Strong  and  others.  From  a  judgment  for 
plalntlie,  ttefendanta  appeal.  Affirmed. 

John  J.  McHatton,  Wight  &  Pew,  and 
Gimn  &  Rasch,  for  appellanta  Lamb  & 
Walker  and  Walsh  ft  Nolan,  for  reapondent 

HOLLOWAT,  J.  This  actl<m  was  com- 
menced in  the  district  court  of  Silver  Bow 
comity  by  Adam  Oaesert  against  Morgan 
Strong,  Maud  Bond  Strong,  L.  M.  Strong, 
the  Berlin  Mining  &  Development  Company, 
the  First  National  Bank  of  Butte,  W.  D. 
Thornton,  and  the  North  Butte  Mining  Com- 
pany. 

The  third  amended  complaint,  upon  which 
the  case  went  to  trial,  alleges,  in  effect,  that 
Oassert  Is  'the  owner  of  an  undivided  one- 
fourth  interest  In  certain  mining  claims  sit- 
uated In  Sliver  Bow  county,  which  mining 
claims  are  designated  as  the  Berlin  group 
of  mines,  and  hereinafter  referred  to  as  the 
Butte  property ;  that  from  1901  to  1905  the 
plaintiff  had  borrowed  from  the  Strongs  large 


soma  of  money,  and,  as  securltr  for  such 
loans,  had  executed  and  delivered  to  them 
certain  mor^agea,  and  a  deed  dated  January 
6,  1001,  ooverlns  ptalntUTB  Interest  In  the 
Butte  property  and  other  pr<^>erty  aituated 
Id  Park  oeunty ;  that  Uiereaftw  a  settlement 
was  bad  between  jdalntiff  and  the  Strongs, 
by  the  terms  of  which  19,000  was  agreed 
upon  ai  the  total  amount  of  Gasaert^B  11a- 
bllitfes  to  the  BtroDgs,  and  to  secure  sucb 
Ind^tedness  a  mortgage  was  given  to  L.  BC 
StRHig  Upon  plalntUfs  PaA  county  prop«i7, 
then  standing  in  the  name  of  Ouurtes  Oas- 
sert; that  def aidants  Morgan,  Maud  Bond, 
and  L.  M.  Strong  entered  Into  a  conspiracy  to 
defraud  the  plaintiff  out  of  his  Interest  In 
the  Butte  ptoiterty,  and,  as  one  step  in  sodi 
oonsplracy,  inrocared  the  plaintiff  to  e»cate 
the  deed  of  JanuacT  9,  1001,  wUch,  though 
absohitB  OD  its  face^  was  in  facta  deed  In  tmst 
to  secore  mon^  adTanced  and  to  be  advanced 
to  the  plaintiff  by  the  Strongs ;  that  by  mesne 
conveyances  the  mortgages  had  been  assign- 
ed to  L.  M.  Strong,  and  the  legal  title  to 
plaintiff's  Butte  property  had  bec(Hne  vested 
In  L.  M.  Strong;  that  defendant  L.  M. 
Strong  in  1906  owned  a  one-fourth  Interest 
in  the  Butte  property  in  bis  own  right;  that 
an  agreement  bad  been  entered  Into  by  L. 
M.  Strong  with  one  S.  A.  Hall  to  convey  to 
Hall  the  one-fourth  interest  which  L.  M. 
Strong  held  In  his  own  right,  and  also  the 
one-fourth  Interest  claimed  by  the  plaintiff ; 
that  Hall  was  to  organize  a  corporation  to  be 
known  as  the  Berlin  Mining  ft  Development 
C(Hnpany,  and  that,  as  a  consideration  for 
the  transfer  of  the  Butte  property,  L.  M. 
Strong  was  to  receive  one-half  the  capital 
stock  of  the  corporation;  that  Ball  assigned 
his  Interest  In  the  ctmtract  to  the  defendant 
Thornton,  who  organized  the  corporation,  and 
that  L.  M.  Strong  thereafter  entered  into  an 
agreement  to  sell  to  Thornton  the  shares  of 
stock  In  the  company  which  he  was  to  re- 
ceive for  $150,000,  of  which  amount  (50,000 
has  been  paid;  that  such  shares  of  stock  had 
been  placed  In  escrow  with  the  First  Na- 
tional Bank  of  Butte  and  A.  J.  Davis,  Its 
president,  to  be  held  pending  the  final  pay- 
ments of  the  purchase  price;  that  Thornton 
had  entered  Into  some  agreement  with  the 
North  Butte  Mining  Company  to  sell  to  it 
the  shares  of  stock  so  to  be  procured  from 
L.  M.  Strong,  but  that  no  part  of  the  pur- 
chase price  has  been  paid. 

It  is  further  alleged.  In  effect,  that  the 
Strongs  claim  to  hold  a  further  release  or 
conveyance  of  plaintiff's  interest  in  the  Butte 
property,  but  that  it  such  release  or  convey- 
ance exists,  it  was  obtained  without  any  con- 
sideration, and  that  the  consideration  claim- 
ed by  the  Strongs  to  have  been  paid  for  such 
Interest  Is  grossly  Inadequate,  and  that  such 
release  or  conveyance.  If  obtained,  was  ob- 
tained by  fraud  on  the  part  of  the  Strongs ; 
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that  at  the  time  of  procuring  sach  release 
«  ccmTeyance,  If  any,  the  Strongs  knew  the 
Talue  of  plahitllTs  Interest,  which,  It  Is  al- 
leged, was  9100,000,  but  fraudulently  con- 
cealed the  fact  from  the  plaintiff  for  the  pur- 
pose of  acquiring  his  Interest;  that  at  and 
prior  to  such  time  plaintiff  was  addicted  to 
the  use  ctf  intoxicating  liquors  to  such  excess 
that  he  was  Incompetent  to  transact  business, 
which  fact  was  known  to  the  Strongs,  and 
that  he  was  encouraged  in  his  drinking  hab- 
its by  Jj.  M.  Strong  and  Morgan  Strong,  with 
the  fraudulent  purpose  of  procuring  such  re- 
lease or  conreyance;  and  that.  If  such  re- 
lease or  conveyance  was  In  fact  ever  made  by 
plaintiff,  he  did  not  understand  or  appreci- 
ate tite  nature  of  the  transaction.  The  pray- 
er la  tliat  plaintiff  be  decreed  to  be  the  own- 
er of  one-half  of  tiie  shares  of  stock  for 
which  L.  H.  Strong  transferred  the  Butte 
pn^rty,  and  that  such  shares  be  impound- 
ed In  the  hands  of  the  First  National  Bank 
and  A.  J.  Davis,  pending  a  final  detenulna- 
tim  of  this  case. 

Tbe  foregoing  briefly  paraphrases  the 
amended  complaint,  and  <milts  many  allega- 
tions which  are  not  deemed  of  consequence  in 
tbe  consideration  of  these  appeals. 

Tbe  defendant  L.  M.  Strong  first  chal- 
lenged the  jurisdiction  of  tbe  court,  and,  hav- 
ing taken  an  exception  to  the  ruling  of  the 
court  denying  his  contention,  answered,  as 
did  tbe  other  d^endantx.  After  the  trial 
had  been  In  progress  for  tome  time  tbe  plain- 
tUf  filed  a  supplemental  complaint,  in  wblch 
be  all^^  that  the  |9,000  mortgage  given 
to  L.  M.  Stnmg  had  been  foreclosed,  the  Park 
coan^  prcq>er^  sold  under  the  decree,  and 
the  Indebtedness  due  to  L.  M.  Strong  fully 
I»aid  and  discharged.  It  was  developed  at 
file  trial  that  in  1902  Oassert  had  given  to 
Mand  Bond  Strcmg  one  deed  purporting  to 
couT^  <m»-half  of  his  Interest  in  bis  Butte 
pmiterty,  and  another  deed  purporting  to  con- 
vey bli  remaining  interest;  and  that  soon 
tliereafter  Hand  Bond  Strong  purported  to 
ctHivey  by  deed  to  L.  H.  Strong  the  same 
property.  It  was  also  developed  at  the  trial 
tbat  tbe  capital  stock  of  the  Berlin  Mining 
ft  Development  Company  was  $200,000,  repre- 
sented by  20,000  shares  of  stock  of  the  par 
value  of  $10  each.  It  was  the  contention 
of  tbe  plaintiff  upon  tbe  trial  that  the  note 
fbr  18,000^  executed  In  1906  and  secured  by 
morlm^  upon  tbe  Park  county  property, 
evidenced  all  bis  Indebtedness  to  tbe  Strongs 
for  moae^  advanced  and  liabilities  of  his 
assomed  1^^  Ukem.  These  appellants,  on 
tbe  cimtrary,  controvert  that  theory  and 
claim  that  Oassert's  Indebtedness  to  tbe 
Strong  and  his  liabilities  assumed  by  them 
amounted  to  approximately  f 14,400,  and  tbat 
by  the  aettlanent  of  June  17,  1906,  Oassert 
reo^ved  96,400  for  bis  Butte  property. 

The  court  made  findings  of  fact  and  drew 
conclusions  of  law  In  favor  of  tbe  plaintiff, 
to  tbe  effect  tbat  be  Is  tiie  owner  and  entitled 
to  ti&e  poesesslwi  of  7,600  shares  of  the  atoA 


In  dispute,  of  a  par  value  of  910  each,  and 
a  decree  was  entered  in  accordance  with 
these  findings  and  conclusions  on  July  19. 
1907.  On  January  18,  1908,  tbe  findings  of 
fact,  conclusions  of  law,  and  decree  were 
am^ded,  so  as  to  read  that  plaintiff  Is  the 
owner  of  5,000  shares  of  stock.  Instead  of  7,- 
500  shares;  and  afterwards  a  motion  for  a 
new  trial  was  made  by  the  defendants  Strong 
and  overruled.  Whereupon  said  defendants 
served  and  filed  a  notice  of  appeal,  wherein 
they  state  that  they  appeal  from  the  Judg- 
ment of  July  19,  1907,  the  Judgment  as 
amended,  and  the  order  denying  a  new  trial. 
To  perfect  these  appeals  an  undertaking  in 
the  sum  of  9S00  was  filed,  wherein  it  is  re- 
cited that  the  defendants  tipjpeaX  from  "the 
jndgm«it  and  amended  judgment  •  •  • 
and  the  order  denyli^  their  motion  for  a  new 
trial." 

Respondent  has  moved  to  dismiss  the  Ap- 
peals, for  the  reason  that  the  same  are  taten 
from  two  judgments  and  an  order  denying  a 
new  trial,  and  but  one  undertaking  is  glv^. 
The  motion  to  dismiss  Is  denied.  In  the  case 
of  Watklns  v.  Morris,  14  Mont  854,  36  Pac. 
452,  this  court  held  that  but  one  cost  bond  is 
required  in  appealing  from  a  judgment  and, 
an  order  denying  a  new  trial,  where  such  ap- 
peal is  consolidated  Into  one  record.  Tbe 
case  of  Wadleigh  v.  Phelps,  147  CaL  136,  81 
Pac.  418,  cited  by  the  appellants,  is  In  point 
In  tbat  case  there  was  a  motion  to  dismiss 
11  separate  appeals  or  attempted  appeals 
from  the  Judgment  verdict,  and  various  or- 
ders entered  in  the  cause.  The  court  said: 
"Respondent  contends  that  tbe  first  six  ap- 
peals should  be  dismissed  because  they  are 
frmn  nonappealable  orders.  This  Is  true, 
but  an  order  dismissing  these  appeals  would 
be  a  vain  act,  for  the  simple  reason  that  each 
and  every  of  the  enumerated  ordm  is  re> 
viewable  on  the  appeal  from  the  judgment, 
and  if  that  appeal  stands  the  case  would  be 
in  exactly  the  seme  condition  after  such  order 
as  It  is  now— tbe  orders  would  still  be  re- 
viewable. And  this,  in  our  opinion,  is  a  fact 
which  determines  the  true  construction  of  the 
notice.  It  is.  In  substance  and  effect,  a  no- 
tice of  appeal  from  a  judgment,  and  nothing 
more.  Tbe  special  enumeration  of  tbe  vari- 
ous orders  reviewable  on  that  appeal  Is  mere 
surplusage,  and  ought  to  be  so  treated,  for 
nothing  can  possibly  come  under  review  <m  the 
bearing  which  would  not  have  been  equally 
subject  to  review  if  such  oiomeration  had 
been  altogether  omitted." 

But  it  Is  urged  by  counsel  for  tbe  respond- 
ent, on  the  authority  of  Creek  r.  Bozeman 
Waterworks  Co.,  22  Mont.  327,  56  Pac.  362, 
that  tbe  court  cannot  look  into  tbe  record  to 
ascertain  tbe  nature  of  the  order  or  ju^ 
ment  a]H)ealed  from,  because,  where  the 
ground  urged  for  dismissal  Is  that  the  appeal 
has  never  been  properly  perfected,  the  record 
is  not  befbre  tbe  court.  But  we  do  not  find 
It  necessary  to  examine  the  record  In  this 
case  In  <ffder  to  arrive  at  the  conclusion  that 
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Oam  Is  but  one  Judgment  appealed  team. 
Neither  Is  It  necessary  to  datermlae  bow 
many .  judgments  than  may  be  In  we  casa 
Tbe  undertaking  redtes  tbat  "tbe  defendants 
are  appealing  from  tbe  Judgment  and  amend- 
ed Judgmoif  of  the  court  Tbere  la  no 
question  of  two  Judgmoita.  It  ia  tbe  judg- 
ment as  amended  tbat  Is  appealed  from,  and 
tbat  fact  appears  tm  tbe  face  of  tbe  under- 
taking. Tbe  reference  to  this  Judgmmt  be- 
fore ameodment  Is  surplusage,  and  will  be  so 
r^arded.  Tbe  amended  Judgment  took  tbe 
place  of  tbe  original,  wblch  became  fonctos 
officio  when  the  amendmrat  was  made.  Hav- 
ing determined,  then,  tbat  the  undertaking  we 
have  been  considering  was  not  a  nulU^,  it 
follows  that  the  other  defects  therein  pointed 
out  by  the  respondent  could  be  cured  by  Uliag 
a  new  undertaking  (Woodman  t.  Calkins,  12 
Mont  456.  81  Paa  63),  which  has  been  done. 

For  the  convenient  dispatch  of  business  in 
tbe  district  court  of  Silver  Bow  county,  the 
court  is  divided  into  three  departments.  This 
cause  originally  fell  Into  department  No.  1, 
presided  over  by  Judge  J.  J.  Lynch;  Judge 
Lynch  transferred  it  to  department  No.  8, 
presided  over  by  Judge  Donlan;  the  latter 
was  disqualified  by  tbe  defendants,  and  on 
motion  of  the  plaintiff  he  requested  Judge 
Clements,  of  tbe  First  judicial  district,  to  try 
tbe  case ;  defendants  objected  to  going  to  tri- 
al before  Judge  Clements,  and  urged  as  a 
ground  of  objection  tttat  either  Judge  Lynch 
or  Judge  Bourquln,  the  other  judges  of  the 
Second  judicial  district,  should  first  be  re- 
quested to  preside.  The  court  overmled  this 
objection,  and  this  action  la  assigned  as  er- 
ror. The  comments  upon  this  assignment  of 
error  found  in  appellants'  brief  are  more  In 
the  nature  of  suggestions  than  arguments. 
No  reason  Is  urged  why  the  action  of  Judge 
Donlan  in  calling  in  Judge  Clements  was  not 
proper,  and  In  view  of  section  6316,  Rev. 
Codes,  expressly  reserving  to  a  disqualified 
district  judge  the  power  to  transfer  the  ac- 
tion or  proceeding  to  some  other  court,  or  to 
ceil  In  another  district  Judge  to  sit  and  act 
In  such  action  or  proceeding,  we  know  of 
none. 

Tbe  defendant  L.  M.  Strong  is  a  resident 
of  the  state  of  New  York,  and  service  of 
summons  was  made  upon  him  by  publica- 
tion pursuant  to  the  provisions  of  section  637 
of  the  Code  of  Civil  Procedure  of  1895  (Rev. 
Codes,  S  6520),  as  In  force  prior  to  the  amend- 
ment of  1907.  It  Is  Insisted  by  appellants 
that  such  service  was  Ineffectual,  and  Silver 
Camp  Mining  Co.  v.  DIckert,  31  MonL  488, 
78  Pflc.  907,  67  L.  R.  A.  940,  Is  cited  In  sup- 
port of  this  contention.  In  the  Silver  Camp 
Case  tills  court  held  that  a  suit  to  enforce 
the  specific  performance  of  a  contract  to 
convey  real  estate  Is  a  proceeding  in  person- 
am, notwithstanding  the  fact  that  the  laod, 
the  subject  of  the  controversy,  was  located 
within  this  state  and  within  the  Jurisdiction 
of  the  court;  and  we  think  it  will  not  be 
questioned  now  that  wrrlce  by  publication 


will  not  warrant  a  Judgment  In  a  proceeding 
strictly  In  personam,  and  tbat  for  tbe  very 
ohTlous  reason  that  the  process  of  a  court  of 
this  state  does  not  bave  any  validity  beyond 
tbe  borders  of  the  sbita  On  the  other  band, 
every  state  has  Jurisdiction  over  property 
sttoated  withhi  Its  limits,  even  thoogh  owned 
by  a  nonresident;  and  hi  proceedings  against 
such  property  jurisdiction  to  render  a  valid 
Judgment  in  rem  may  be  acquired  by  nibetl- 
,  tuted  service.   10  Bncy.  Fl.  ft       812.  We 
'  have,  then,  but  a  single  inquiry  to  snswor : 
I  Is  tblM  proceeding  now  before  us  one  in  p«v 
'  sonamf  If  It  is,  the  substituted  sravlce  up- 
on L  M.  Strong  was  Ineffectual  for  any  pox^ 
pose. 

It  was  early  sought  to  classify  all  Judl<^ 
proceedings  and  all  Judgmaits  as  In  j/m- 
sonam  or  in  rem ;  bat  tbe  courts  and  text- 
writers  have  encountered  extreme  difficulty 
I  in  attempting  to  formulate  satisfactory  defl- 
'  nitlons  of  these  terms.  A  proceeding  In  pei^ 
sonam  is  one.  In  form  as  well  as  In  snlH 
stance,  between  tbe  parties  claiming  tbe 
.  right,  and  that  it  Is  so  inter  partes  ai^eais 
I  from  the  record  Itaeit  2  Smith's  Lead.  Cas. 
692 ;  Hlne  v.  Hussey,  45  Ala.  496.  The  Judg- 
'  meut  in  such  a  proceeding  binds  the  Judg- 
I  ment  debtor  to  some  sort  of  personal  llabill- 
I  ty.  As  was  early  said  by  the  Supreme  Court 
of  Massachusette,  such  a  Judgment  debtor 
I  "is  not  a  passive  party,  but  must  be  emlnait- 
ly  active  In  the  performance  of  any  decree 
I  which  may  be  made  against  him."  Spurr 
,  V.  ScovHle,  8  Cosh.  (Mass.)  578.  After  all, 
these  are  tests  rather  than  definitions.  A 
leading  definition  of  a  Judgment  in  rem  is 
that  given  by  Hall.  J.,  in  Woodruff  v.  Taylor, 
20  Vt  65:  "A  Judgment  In  rem  X  nnder^ 
stand  to  be  an  adjudication  pronounced  up- 
on the  status  of  some  particular  subject-mat- 
ter by  a  tribunal  having  competent  authori- 
ty for  that  purpose.  •  *  •  A  Judgment 
in  rem  Is  founded  on  a  proceeding  instituted, 
not  against  the  person,  as  such,  but  against 
or  upon  the  thing  or  subject-matter  itself, 
whose  state  or  condition  is  to  be  determined. 
It  la  a  proceeding  to  determine  the  state,  or 
condition  of  the  thing  itself;  and  the  Judg- 
ment Is  a  solemn  declaration  upon  the  status 
of  the  thing,  and  It  Ipso  facto  renders  It  what 
It  declares  It  to  be."  This  definition,  how- 
ever, is  criticised  as  being  too  narrow  in  2 
Black  on  Judgments,  |  792.  Of  course,  tbe 
judgment  in  personam  binds  only  tbe  par- 
ties and  those  In  privity  with  them,  while 
the  Judgment  In  rem  binds  all  the  world.  2 
Black  on  Judgments,  $  795.  But  It  was  ear- 
ly discovered  that  the  cases  would  not  all 
fall  within  either  or  both  of  these  two  class- 
es, and  a  fairly  successful  attempt  to  dispel 
the  confusion  was  made  by  adding  a  third 
class,  designated  proceedings  quasi  In  rem. 
Respecting  this  class,  the  Supreme  Court  of 
the  United  States,  in  Freeman  v.  Alderaon. 
119  U.  S.  187,  7  Sup.  Ct.  166,  SO  L.  Ed.  372, 
said:  "There  is,  however,  a  large  class  of 
cases  which  are  not.  strlcUy  actions  In  rem. 
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but  are  frequently  spoken  of  as  actions  qnaal 
In  rem,  because,  thougb  brougbt  against  per* 
sons,  they  only  seek  to  subject  certain  prop- 
erty of  tboBe  persons  to  the  d^barge  of  the 
claims  asserted.  Such  are  actions  In  wblcb 
property  of  nonresidents  Is  attached  and  held 
for  the  dlscha^  of  debts  due  by  them  to 
citizens  of  the  state,  and  actions  for  the 
enforcement  of  mortgages  and  other  liens. 
Indeed,  all  proceedings  having  for  their  sole 
object  the  sale  or  other  disposition  of  the 
property  of  the  defendant  to  satisfy  the  de- 
mands of  the  plaintiff  are  in  a  general  way 
thus  designated.  But  they  differ,  among  oth- 
er things,  from  actions  which  are  strictly  in 
rem,  in  that  the  interest  of  the  defendant 
Is  alone  sought  to  be  affected,  that  citation 
to  him  is  required,  and  that  judgment  there- 
in Is  only  conclusive  between  the  parties." 

There  does  not  appear  to  be  any  serious 
controversy  over  the  character  of  the  action 
now  under  c<HisideTa.tlon.  The  dispute  arises 
over  the  class  into  which  It  falls.  The  plain- 
tiff, Adam  Qassert,  contends  that  of  the 
10,000  shares  of  the  capital  stock  of  the  Ber- 
lin Mining  &  Development  Company  conveyed 
to  L.  M.  Strong  by  that  company,  the  l^al 
title  to  some  of  which  Is  in  L.  M.  Strong 
himself,  the  remainder  standing  in  the  name 
of  A.  X  Davis,  trustee,  he  (Gassert)  la  the 
eqnitable  owner  of  6,000  shares,  and  as  to 
such  B,000  shares  U  M.  Strong  Is  a  trustee 
ex  malefldo  for  the  plaiutifTs  benefit  The 
shares  are  alleged  to  be  In  the  possession  of 
Davis  In  Butte,  and  the  purpose  of  the  ac- 
tion Is  to  establish  and  enforce  the  trust; 
that  Is,  to  secure  a  decree  confirming  the  ti- 
tle in  Gassert  to  the  5,000  sliares,  holding  L. 
H.  Strong  and  Davis  as  Involuntary  trustees 
thereof  for  the  use  and  benefit  of  Gassert, 
and  directing  the  transfer  of  the  stock  on 
the  books  of  the  company.  While  this  action 
is  brought  against  L.  M.  Strong  personally, 
it  does  not  seek  to  subject  him  to  any  per- 
sonal liability,  but  Its  sole  object  is  to  sub- 
ject the  shares  of  stock,  which  are  within 
the  jurisdiction  of  the  court,  to  the  claim  of 
plaintiff.  In  the  execution  of  the  decree 
which  was  rendered,  L.  M.  Strong  is  not  au 
active  factor  at  all.  Davis  is  directed  to  sur- 
render up  the  6,000  sliares,  and  the  Berlin 
Mining  ft  Development  Company  is  directed 
to  make  the  proper  transfer  on  the  books  of 
the  company. 

In  Bosweli's  Lessee  v.  Otis,  9  How.  (IT.  S.) 
84S.  IS  U  Ed.  164,  It  is  said :  '^Jurisdiction 
Is  acquired  in  one  of  two  modes:  First,  as 
against  the  person  of  the  defendant,  the 
service  of  process;  or,  secondly,  by  a  pro- 
cedure against  the  property  of  the  defendant 
within  the  Jurisdiction  of  the  court  In  the 
latter  case  the  defendant  is  not  personally 
bound  by  the  Judgment  beyond  the  property 
in  questTon.  And  it  is  immaterial  whether 
the  proceeding  against  the  property  be  by  an 
attachment  or  bill  in  chancery."  Jennings 
T.  Bocky  Bar  Gold  Min.  Co.,  28  Wash.  726, 
70  Fac.  m 


In  Heidrltter  t.  BUsabetli  OU-OIotb  Co., 
112  T7.  S.  294,  S  Sup.  Ct  186.  28  L.  Bd.  729, 
the  court,  in  adding  to  what  had  theretofore 
been  said  upon  the  subject  of  Jurisdiction, 
held  that  jurisdiction  may  be  acquired  by  the 
mere  bringing  of  the  suit  In  which  a  claim 
is  sought  to  be  enforced  against  property  sit- 
uated within  Its  territorial  Jurisdiction.  In 
speaking  of  the  method  of  drawing  the  prop- 
erty actually  within  the  Jurisdiction  of  the 
court.  It  is  said:  "This,  as  we  have  seen.  Is 
ordinarily  done  by  actual  seizure,  but  may 
be  done  by  the  mere  bringing  of  the  suit  in 
which  the  claim  Is  sought  to  be  enforced, 
which  may  by  law  be  eqnivalent  to  a  seizuri^ 
being  the  open  and  public  exercise  of  domin- 
ion over  It  for  the  purpose  of  the  suit" 

In  Galpin  t.  Page,  3  Sawy.  98,  Fed.  Caa. 
No.  5,206,  Mr.  Justice  Field,  said:  "Suits 
in  rem  may  be  divided  Into  four  classes: 
First,  those  which  are  directed  primarily 
against  .particular  property,  and  ere  In- 
tended to  disiKwe  of  it  without  reference  to 
the  title  ct  Individual  (dalmants;  second, 
those  which  are  Instituted  to  determine  the 
status  of  particular  property  oe  persons: 
third,  those  which  are,  in  form,  personal 
suits,  but  which  seek  to  subject  property 
brought  by  existing  lien  or  attaclmient,  or 
some  collateral  proceeding,  under  the  con- 
trol of  the  court,  so  as  to  give  effect  to  the 
rights  of  the  parties;  and,  fourth,  those 
which  seek  to  dispose  of  property,  or  relate 
to  some  ItttMest  therein,  but  whldi  touch 
the  pmperty  or  Interest  <Hily  throi]«h  the 
Judgment  recovwed.  •  •  •  The  third  and 
fourth  classes  mentioned  are  not  strictly  pro- 
ceedings In  nm;  but  so  far  as  they  affect 
property  in  the  state,  they  are  treated  as  sub- 
stantially such  proceedings." 

Finally,  in  P«m<^rer  t.  Neff,  06  17.  S.  727, 
24  li.  Ed.  565,  the  court  said:  "Substituted 
service  by  publication,  or  In  any  other  au- 
thorlzed  form,  may  be  sufflcient  to  Inform 
parties  of  tlie  object  of  proceedings  taken 
where  property  Is  once  brought  unAer  tb» 
control  of  the  court  by  seizure  or  some  equir- 
alent  act  *  *  *  In  other  words,  sndk 
service  may  answer  In  all  actions  which  are 
substantially  In  rem." 

It  has  been  quite  generally  held  that  an 
action  to  establish  and  enforce  a  trust  In 
real  estate  la  a  proceeding  quasi  In  rem 
(Porter  Land  ft  Wlater  Go.  v.  Baskln  [a  a] 
48  Fed.  823;  Beeves  Pierce.  M  Kan.  602, 
67  Pac.  1108).  and  that  *the  eoorts  of  tin 
state  where  the  trust  proporty  li  tritnate  ban 
jurisdiction  over  the  oiforcement  and  ad- 
ministration of  tiie  trust.,  so  fU  as  the 
property  wltbln  thetar  Jnrlsdictlon  la  omceni- 
ed."  22  Ency.  PI.  ft  Pr.  21.  And.  again,  it  to 
said  that  a  court  having  Jurisdiction  of  a 
trust  estate  does  not  lose  it  by  reason  of  the 
trustee's  absence  from  the  state.  Pennlngtra 
V.  Smith  (0.  C.)  69  Fed.  188. 

Tlie  Supreme  Court  of  California,  in  Loal- 
sa  T.  Buperlfor  Court  86  GaL  U,  24  Pac.  707, 
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9  li.  B.  A.  376,  20  Am.  St  Rep.  197,  remained: 
"If  tbe  state  conrt  has  sncb  power  with  ref- 
erence to  title  to  real  estate  held  by  a  non- 
residait,  how  much  the  more  will  It  have 
the  same  with  reference  to  personal  proper- 
ty attaate  within  Its  jorledlction.  And  the 
real  and  primary  purpose  of  the  action  here 
under  review  Is  to  determine  the  title  and 
right  to  possession  of  tbe  moneys  and  se- 
curities now  within  the  Jurisdiction  of  the 
court,  secured  from  the  plaintiffs  In  the  ac- 
tion by  fraud,  under  a  contract  which  they 
were  by  law  authorized  to  rescind  and  did  re- 
scind upon  discovery  of  the  fraud.  Our  stat- 
ute says  that  hi  such  a  case  the  person  who 
gains  a  thing  by  fraud  Is  an  lavolnntaty  trus- 
tee of  the  thing  gained,  for  the  braeflt  of 
the  person  who  would  otherwise  have  had  It 
OIt.  Code,  §  2224.  This  being  so.  It  cannot 
be  that  the  arm  of  equl^  Is  so  short,  or 
so  weak,  that  the  fraudulent  trustee — be  who 
has  become  trustee  by  fraud^-t^  remaining 
b^rond  the  Jnrisdlctkm  of  tbe  court,  can  pre- 
vent the  court  from  seizing  upon  the  subject 
of  the  trust  within  Its  jurisdiction,  and  re* 
storing  It  to  the  dstrauded  cestui  Que  trust*' 

From  the  facts  stated  In  the  cmnplalnt  In 
this  action.  It  apprars  that  these  1^000  shares 
of  stodc  are  diarged  with  a  trust,  and  It  can- 
not be  urged  that  our  courts  are  iwwerleaa 
to  enforce  sn^  trust,  mwely  because  one 
of  the  parties  bf^lng  the  1^1  tlOe  thereto 
Is  b«7ond  the  reach  of  the  HKocesB  of  sndi 
conrtSL  We  think  It  snffldent  to  give  tbe 
courts  Jurisdiction  that  elQier  the  party  or 
the  subject-matter  of  the  trust  la  wlttiln  the 
reach  of  the  court  And  this  appears  to  be 
the  holding  fit  tb9  courts.  Felch  t.  Hoqper, 
119  Mass.  52. 

To  what  class  of  actions,  then,  did  section 
610  above,  before  the  amendment  of  1907,  ajh 
ply  ?  In  the  language  of  the  Supreme  Court,  in 
BoUer  V.  Holly,  176  U.  S.  898,  20  Sup.  Ot  410, 
44  li.  Ed.  520,  we  thhik  "It  applies  to  all  cas- 
es where  under  recognized  principles  of  law 
suits  may  be  Instituted  against  nonresident 
defendants."  That  It  was  so  intended  we 
think  is  obvious  from  the  general  terms  in 
which  the  section  Is  couched;  and,  so  far 
as  we  know,  the  only  exception  which  can  be 
made  from  the  operation  of  Its  provisions 
Is  In  actions  In  personam,  strictly  speaking. 
We  are  of  the  opinion  that  the  present  action 
is  not  such  a  one,  but  that  It  falls  within  the 
definition  of  a  proceeding  quasi  in  rem,  and 
that  substituted  service  upon  L.  M.  Strong 
was  sufQclent  to  enable  the  district  court  to 
determine  the  i^alatlve  rights  of  the  parties 
to  the  stock  In  question,  &rm  though  It  would 
not  be  sufficient  to  warrant  a  personal  Judg- 
mmt  against  L.  M.  Strong  himself. 

The  record  In  this  case  covers  1,680  pages 
of  closely  printed  matter.  We  have  care- 
fully read  It  all.  It  Is  Impossible  within 
any  reasonable  compass  to  make  even  a  syn- 
opsis of  the  testimony,  and  the  recital  of  the 
mlwtance  of  the  evidence  given  wordd  not 


serve  any  useful  purpose.  We  are  satisfied 
from  the  record  that  the  defendants  Morgan 
Strong,  Maud  Bond  Strong,  and  L.  M.  Strong 
deliberately  entered  into  a  con8plra<7  fraud- 
ulently to  obtain  from  the  plalntUE,  Adam 
Oassert  title  to  hto  Interest  In  tbe  Butte  prop- 
erty, and  that  such  conspiracy  was  success- 
fully carried  out  We  think  the  complaint 
states  a  cause  of  action,  and  that  Morgan 
Strong  and  Maud  Bond  Strong  were  proper- 
ly made  parties  defendant  The  transactions 
between  Gtassert  and  the  Stnmgs  covered  a 
period  of  about  four  yean,  during  whldi 
time  GasAwt  was  Indebted  to  the  Strongs  in 
large  sums  of  mtnwy  advanced  to  him,  and 
for  whkdi  the  Stnmga  had  secority  apm 
Oaasertfs  pn^terty  In  Park  and  fUlvvr  Boir 
counttes,  Including  tbe  Butte  properly  above 
mmtloned.  During  most  of  this  time  OasBert 
was  In  dire  financial  straights,  and  was  ad- 
dicted to  drink  to  such  an  ertent  that  he 
was  Incapacitated  to  a  very  greet  degree  from 
transacting  business.  He  was  otmstantly 
faoraased  by  Moq^  Strong,  who  was  toe 
ivlra^pal  acting  factor,  by  StKHic^s  retasal 
to  ^re  blm  a  Btatemeot  of  their  account,  and 
by  giving  to  blm  conflicting  and  meaningless 
statements.  We  are  Inclined  to  believe  that 
the  evidence  Is  suflSclent  to  Justify  the  find- 
ing of  the  trial  court  that  the  Indebtedness  of 
$9,000,  evidenced  by  tbe  mortgage  given  by 
Adam  Oassert's  brother  Charles  to  Ii.  M. 
Strong  soon  after  the  settlement  of  June  17, 
1905,  and  provision  for  which  was  made  in 
that  settlement,  Included  all  the  Indebtedness 
due  from  Adam  Oassert  to  the  Strongs,  and 
Included,  also,  the  $700  cash  paid  to  Oassert 
at  tbe  time  of  such  settlement;  that  when 
the  Charles  Oassert  mortgage  was  foreclosed 
by  Strong,  and  the  Park  county  property  was 
sold  and  tbe  Indebtedness  evldmoed  by  It 
fully  paid,.  Adam  Oasserrs  obligations  to  tbe 
Stnmgs  were  fully  discharged;  ttiat  aoc^t- 
ing  the  statement  fA  the  witness  Ira  T.  Wl^t 
as  to  what  transpired  on  June  17, 1905,  when 
the  settlement  was  made,  as  correct,  which 
we  do,  Oasserfs  trantfer  or  release  tO.  his 
Butte  propoty  to  L.  M.  Strong  was  neverUke- 
less  without  consideration  to  him,  and  that 
bis  consent  to  the  settlement  was  the  result 
of  <1)  his  weakened  mental  amdUlfni  result- 
ing from  hlB  habitual  Intemperance^  which 
condition  was  not  only  known  to  the  Strongs, 
but  was  contributed  to  by  L.  M.  and  Morgan 
Strong  by  their  furnishing  liquor  to  Oassert, 
and  evidently  with  the  design  to  secure  an 
unfair  advantage  over  him,  &i  hie  misappre- 
hension as  to  the  status  of  bis  account  with 
the  Strongs  at  the  time  of  the  settlement. 

bis  ignorance  of  bualness  generally,  and 
(4)  his  Ignorance  of  tbe  value  of  the  Butte 
property,  which  value  was  known  to  the 
Strongs  and  concealed  from  Oassert  But 
furthermore,  tUs  Butte  pr(q>erty  had  been 
covered  by  mortgages  given  by  Oass^  to 
Maud  Bond  Btnnig;  which  mor^ages  had 
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been  asBlgnea  to  L.  H.  Stnmg;  wo  that  on 
Jane  17,  1906,  when  It  came  to  make  the 
settlemoit,  L.  M.  Strong  sustained  as  to  6a»- 
8^  the  relatton  of  mortgagor  to  mortgagee. 
With  this  conclusion  before  us.  it  Is  only 
necessary  to  refer  to  the  rules  of  law  ai^ll- 
caUe  to  sach  transactions  as  further  justifies- 
tkm  for  the  decision  of  the  trial  court 

Wblle  there  is  some  division  of  opinion 
among  the  courts,  we  think  the  weight  of 
antliorlty  and  the  better  role  Is  that,  when 
once  the  relation  of  mortgagor  and  mortgagee 
is  established,  any  subaeanoit  arrangement 
by  which  the  mortgagor's  equity  of  redemp- 
tion Is  sought  to  be  transferred  to  the  mort- 
gagee will  be  viewed  with  distrust,  and  their 
original  relationship  of  mortgagor  and  mort- 
gagee will  be  held  to  exist  notwithstanding 
the  arrangemait,  unless  it  clearly  appears 
that  such  arrangement  was  perfectly  fair  to 
the  debtor  and  that  no  advantage  was  tak^ 
of  blm  by  reason  of  Ms  Indebtedness.  Upon 
this  subject  the  lai^uage  of  the  Supreme 
Conrt  of  Wisconsin  Is  particularly  pertinent. 
It  is  said :  "Where  the  relation  of  mortgagor 
and  mortgagee  of  real  estate  has  been  once 
established  between  two  parties,  and  It  Is 
daimed  that  by  a  snbseqn^t  deed  of  the 
premises  by  the  mortgagor  to  the  mortgagee 
the  equity  of  redemption  has  been  extinguish- 
ed and  the  mortgagee  has  become  the  absolute 
owner  of  the  premises,  it  must  be  clearly 
siiown  that  the  conveyance  or  release  was 
voluntary  on  the  part  of  the  mortgagor,  was 
based  on  an  adequate  conalderatlw,  was  un- 
tainted by -fraud,  and  that  no  advantage  was 
Imken  of  the  debtor's  necessities  to  drive  a 
hard  bargain.  Such  transactlcms  will  be 
closely  scrutinized,  and.  If  the  proof  be  clear 
and  satisfactory  that  the  requirements  above 
named  have  been  observed,  the  transaction 
will  be  sustained,  otherwise  not  In  doubt- 
ful cases,  the  courts  Incline  to  hold  that  the 
mortgage  relation  still  exists."  Lynch  v. 
Ryan,  132  Wis.  271,  111  N.  W.  707. 

The  case  of  Villa  v.  Rodriguez,  12  Wall. 
323.  20  L.  Ed.  406,  though  not  exactly  paral- 
lel with  the  one  at  bar  In  the  facts,  still 
furnishes  a  very  terse  pronouncement  of  the 
rule  applicable  to  transactions  such  as  the 
one  in  question  here.  It  Is  there  said:  "The 
law  upon  the  subject  of  the  right  to  redeem, 
where  the  mortgagor  has  conveyed  to  the 
mortgagee  the  equl^  of  redemption.  Is  well 
settled.  It  Is  characterized  by  a  jealous  and 
salutary  policy.  Prindplea  almost  as  stem 
are  applied  as  those  which  govern  where  a 
sale  by  a  cestui  que  trust  to  his  trustee  la 
drawn  in  question.  To  give  validity  to  such 
a  sale  by  a.  mortgagor,  It  must  be  shown  that 
the  conduct  of  the  mortgagee  was  In  all 
things  fair  and  frank,  and  that  he  paid  for 
the  property  what  It  was  worth.  He  must 
hold  out  no  delusive  htqws ;  he  must  nerclse 
no  undue  Influence;  he  must  take  no  advan- 
tage of  the  fears  or  poverty  of  the  other 
party.  Any  indirection  ot  obliquity  of  onn 
doct  Is  fatal  to  bia  ttfl«i  9nry  doubt  vUl 


be  resolved  against  htm.  Where  confldmtlal 
relations  and  the  means  of  oppression  exist, 
the  scrutiny  Is  severer  than  In  cases  of  a  dif- 
ferent character.  The  form  of  the  Instru- 
ments employed  is  Immaterial.  Tiiat  the 
mortgagor  knowingly  surrendered  and  never 
intended  to  reclaim  is  of  no  consequence. 
If  there  Is  vice  In  the  transaction  the  law, 
while  it  will  secure  to  the  mortgagee  his  debt, 
with  Interest,  will  compel  him  to  give  back 
that  which  he  has  taken  with  unclean  hands. 
Public  policy,  sound  morals,  and  the  protec- 
tion due  to  those  whose  property  Is  thus  In- 
volved require  that  such  should  be  the  law." 
To  the  same  effect  Is  the  text  In  1  Blgelow 
on  Frauds,  847.  In  other  words,  when  Oas- 
eert  had  shown  that  the  relationship  of  mort- 
gagor and  mortgagee  existed  between  him 
and  L.  M.  Strong  at  the  time  they  approach- 
ed the  settlement  of  June  17th.  when  the  con 
t«ition  is  made  that  he  transferred  or  re- 
linquished to  L.  M.  Strong  his  equity  of  re- 
demption In  his  Butte  property,  a  presump- 
tion at  once  arose  against  the  bona  fides  of 
that  transaction,  and  the  burden  was  cast 
upon  Strong  to  show  that  he  paid  Gaesert 
what  the  property  was  worth  and  took  no 
unfair  advantage  of  his  superior  position  to 
obtain  such  conveyance  or  release. 

In  addition  to  the  mortgages  which  Gassert 
had  given  to  the  Strongs,  he  had  also  ex- 
ecuted and  delivered  to  them  certain  deeds, 
absolute  on  their  face,  which  purported  to 
convey  this  Butte  property  to  them.  But 
we  are  satisfied  from  this  record  that  such 
deeds  were  deeds  of  trust  tmly,  and  were 
merely  Intended  as  further  security  for  ad- 
vances made  by  the  Strongs.  Under  such 
circumstances,  another  relationship  was  cre- 
ated giving  to  the  defendant  U.  M.  Strong 
even  a  more  commanding  position  than  that 
of  mortgagee,  since,  being  Invested  with  the 
legal  title  under  deeds  absolute  on  their  face, 
he  could  convey  It  This  gave  rise  to  the 
relationship  of  trustee  and  cestui  que  trust 
and  the  rule  of  law  applicable  to  transac- 
tions between  such  parties  is  even  more 
stringent,  if  possible,  than  that  applicable 
to  transactions  between  mortgagor  and  mort- 
gagee. It  Is  very  well  expressed  In  the  fol- 
lowing language:  "The  trustee  is  in  such  a 
position  of  confidence  and  Influence  over  the 
cestui  que  trust  that  the  contract  or  bargain 
will  either  be  void  or  he  will  be  a  constructive 
trustee,  at  the  election  of  the  cestui  que 
trust,  unless  the  trustee  can  show  that  the 
contract  ^as  entirely  fair  and  advanUgeoua 
to  the  cestui  que  trust  The  presumption  is 
against  the  transaction.  •  •  •  The  gen- 
eral rule  Is  that  the  trustee  shall  not  take 
beneficially  by  gift  or  purchase  from  the 
cestui  que  trust  even  although  the  supposed 
trustee  and  purchaser  is  a  mere  Intermeddler 
and  not  a  regularly  recognized  trustee.  Hie 
question  is  not  whether  or  not  there  Is  fraud 
In  fact ;  the  law  stamps  the  purchase  by  the 
trustee  as  fraudulent  per  se,  to  remova  all 
temptation  to  collusion  and  prevent  tka  ne- 
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cesslty  of  intricate  inqniiieB  In  which  evil 
would  oft^  escape  detecticai,  and  the  cost 
of  which  would  be  great.  The  law  looks  only 
to  the  facts  of  the  relation  and  the  pardiase. 
*  *  *  Bat  there  are  exceptions  to  the  rule, 
aud  a  trustee  may  buy  from  the  cestui  que 
trust,  provided  there  Is  a  distinct  and  clear 
contract,  ascertained  after  a  Jealous  and 
scrupulous  examination  of  all  the  drcom- 
stances,  that  the  cestui  que  trust  intended 
the  trustee  to  buy,  and  there  la  a  fair  con- 
sideration and  no  fraud,  no  concealment,  no 
advantage  taken  by  the  trustee  of  Informa- 
tion acquired  by  him  in  the  character  of 
trustee.  The  trustee  must  clear  the  trans- 
action of  every  shadow  of  suspicion,  and  if 
he  Is  an  attorney  he  must  show  that  he  gave 
his  client,  who  sold  to  him,  full  Information 
and  disinterested  advice.  Lord  Eldon  said 
that  be  admitted  that  the  exception  was  a 
dlfflcnlt  case  to  make  out  And  it  may  be 
said  graerally  that  it  is  difficult  to  find  a 
case  where  sadi  a  transaction  has  been  sus- 
tained. Any  withholding  of  Information,  or 
Ignorance  of  the  facts  or  of  his  rights  on 
the  part  of  the  cestui,  or  any  Inadequacy 
of  price,  will  make  such  purchaser  a  oon- 
structlve  trustee."  Perry  on  Trusts,  |  105; 
1  Bigelow  on  Trauds,  |  815. 

Of  like  tenor  is  the  language  employed  by 
the  American  &  English  Gncyclopsedta  of 
Law,  where  the  authorities  are  collected.  It 
is  said:  "Where  a  clear  contract  for  the 
purchase  of  the  trust  pnqperty  or  a  portion 
thereof  by  the  trustee  has  been  entered  into 
between  the  trustee  and  the  cestui  que  trust, 
the  latter  being  sui  juris  and  under  no  dis- 
ability, by  the  operation  of  which  the  trustee 
has  divested  himself  of  his  fiduciary  rela- 
tionship, the  court  will  generally  enforce  the 
oontract.  But  the  court  will  subject  the 
transaction  to  a  jealous  and  searching  inves- 
tigation, and  the  contract  wlU  be  set  aside 
it  th^  find  any  Inequality  In  the  bargain,  or 
that  to  enforce  it  would  be  unc(nisclonabIe, 
or  should  there  appear  to  be  Inadequacy  of 
price,  or  any  concealment  on  the  part  of  the 
trustee  of  information  relative  to  estates,  or 
fraud,  or  that  the  partly  were  not  dealing 
at  arm's  length,  as  th^  should  upon  termina- 
tion of  the  rdati<mslk^  but  the  trustee  still 
retained  influence  over  the  cestui  que  trust" 
28  Am.  ft  Vtas.  Bn(7>  Iaw,  1020.  And  in  this 
instance,  again,  when  it  appeared  that  L.  M. 
Strong  sustained  the  relationship  of  teustee 
as  to  Gassert,  the  burden  was  thereupon  cast 
upon  lilm  to  establish  all  the  requirements 
necessary  to  the  validity  of  his  title  to  the 
trufit  property,  which  he  daims  to  have  ac- 
quired the  settlement  of  June  17th.  28 
Am.  ft  Bug.  Ency.  Law,  1028. 

It  la  manUtest  to  as  from  this  record  that 
neither  1^  M.  nor  Uorgan  Strong  was  deal- 
ing with  Gassert  In  an  lionest  and  tmnk 
manner,  but  wa«  franduleaitly  deigning  to 
secure  bis  Butte  i>roper^;  that  tb^  took 


advantage  of  his  necessities  and  of  bis  weak- 
ened mental  condition  to  drive  a  bard  and 
unconscionable  bai^ain;  that  they  withheld 
from  him  facts  as  to  the  true  value  of  the 
property ;  and,  If  by  any  system  of  computa- 
tlon  it  could  be  said  that  there  was  in  fact 
any  consideration  whatever  for  the  transfer 
or  relinquishment  1^  Gassert  of  his  Interest 
in  the  Butte  property  to  the  Strongs  on  June 
17tb,  it  was  so  grossly  Inadequate  that  a 
court  of  equity  could  not  hesitate  to  hold  it 
for  naught  Under  the  rule  prevailing  in 
this  state,  it  is  incumbent  upon  the  appel- 
lants to  show  that  the  evidence  preponderate* 
against  the  findings  of  the  trial  court  in  or- 
der for  this  court  to  disturb  such  findings. 
Ftnlen  v.  Helnze,  82  Mont  854,  80  Pac.  918^ 
Bordeaux  v.  Bordeaux,  82  Mont.  159,  80  Pac. 
6;  Delmoe  v.  Long,  85  Mont  139,  88  Pac. 
77&  In  this  we  think  the  aro^lants  have 
failed.  On  the  omtrary,  there  seems  to  be 
sufficient  evidence  to  justify  the  trial  court's- 
findings. 

We  have  examined  all  the  speciflcatloni 
of  error,  but  In  oar  opinion  the  case  was 
fairly   tried  and  tbB  correct  ctrnduslon. 

reached. 

The  judgment  and  order  are  affirmed. 

Affirmed. 

BHANThl,  a  J.,  and  SMITH,  X,  concur^ 


KAUFMAN  V.  C300PEB  et  aLf 
(Suprau  Court  of  Moutana.    Dec  12,  U08.) 

1.  Apfkai.  AMD  Ebbob  (S  856*)— Tdcb  of 

TaKIKO  APPEAIi—illFFECr  OV  DEI.AT. 

Under  Rev.  Codes,  |  7099,  reqpiriog  an  ap- 
peal to  be  taken  witbin  one  year  after  the  entry 
of  jnd^eat,  where  judsment  was  entered  Peb- 
mary  15,  1907,  and  notice  of  appeal  was  served 
and  filed  Februaiy  28,  1908,  the  right  of  ap- 
peal from  the  judgment  was  lost,  and  the  ap- 
peal will  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and- 
Error,  Cent  Dig.  »  1926,  1927;  Dec.  Dig.  t- 
356.*] 

2.  Appeal  asd  Ebbob  (|  394»>— Undbbtak- 
img— sufpiciknct. 

An  undertaking,  on  appeal  from  a  Judr- 
ment  and  from  an  order  denrlng  a  new  trial, 
BufiScient  to  sustain  both,  will  sustain  the  ap- 
peal from  the  order,  after  the  ainwal  from  toe- 
judgment  Is  dismissed,  becansB  not  takm  with- 
in  the  required  time.. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Elrror,  Cent  Dig.  IS  2097,  2008;  Dee.  Dig.  f 
394.*] 

3.  RupLEvnr  (|  71*)— BviraKCB-^ADXisaxBi]> 

ITT. 

In  dalm  and  delivery  for  a  atodc  of  soods, 
etc.,  which  plaintiff  had  placed  In  possessioD  of 
another  to  oe  disposed  of,  with  toe  option  to 
purchase,  where  plaintiff  alleged  that  the  goods- 
were  afterward  delivered  to  defendants  under 
the  same  agzesment,  and  tliat  they  liad  refused 
to  account  for  receipts  for  sales  or  relinquish 
the  goods,  while  defendants*  answer,  besides  a 
general  denial,  claimed  that  they  had  purchased 
the  goods,  bat  admitted  that  part  of  the  price 
was  yet  due,  evidence  as  to  payments  to  plain- 
tiff by  such  other  person  while  he  had  posses' 
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lion  of  the  goods,  was  not  material  or  Telerant 
on  aii7  issae  in  the  case. 

[Ed.  Note.— For  other  cases,  see  BepleTin, 
Dec.  Dig.  S  71.*] 

4.  Appeal  aho  Ebbob  (|  lOSO*}— Habhless 

BBBOB— PBEJUDIOIAI.  ErFBOT. 

In  claim  and  delivery  for  goods  which 
plaintiff  placed  in  another's  possession  with  the 
option  to  purchase,  but  which  were  afterward 
txansferrea  to  defendants,  as  plaintiff  alleged, 
under  the  same  agreement,  bat,  as  defendants 
claimed,  under  an  agreement  pasdng  title, 
though  eriduiee  as  to  payments  on  the  goods  by 
an  eh  other  was  not  matulal  or  relevant,  a  ml- 
ing  leqoiring  plaintiff,  as  a  witnes^  to  answer 
as  to  aucb  payments  was  not  prejndldal  to  him, 
vhen  he  did  not  testify  OuA  any  definite  pay- 
ment was  made. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4163,  4164;  Dec.  Dig.  S 
1050.*] 

6.  RxPLKvnf  d  e9*)  — Pleadiho— laaOBB- 
Mattbsa  AjnaasiBU  uhdib  GioncBAX.  Db- 

HIAIh 

In  claim  and  delivery,  where  plaintiff  relies 
m  general  allegationB  of  ownership  and  right  to 
possession,  a  general  denial  pots  in  issue  both 
the  right  of  property  and  the  right  of  possefr- 
sion,  as  well  as  all  other  material  allegations, 
and  defendant  may  show  thereunder  any  mat- 
ters which  will  defeat  plaintiffs  claim,  and  may 
disprove  his  allegations,  or  prove  other  incon- 
sistent facts,  or  may  show  his  own  right  of  poe- 
aessioD,  title  In  a  third  party,  or  that  he  holds 
as  an  officer  nnder  process  against  one  from 
whom  plaintlfl  obtained  the  im^rty  by  fraod. 

[Ed,  Not&— For  otSier  cases,  see  Beplevin, 
GenL  IMg.  i|  272-277;  Dee.  Dig.  »  6a*f 

6.  RbPLKVIH  (1 69*)— RJM.D1H0— Pboof— Evi- 

DENcx  AincuamB  itiidbb  Qbhebal  Db- 
niAi.. 

Since,  in  claim  and  ddivery,  a  general  de- 
nial potB  In  Issne  both  the  right  w  property 
and  the  right  of  possesion,  as  well  as  all  the 
material  allegations  of  the  complaint,  defend- 
ants may  abandon  a  special  plea  by  which  they 
claimed  under  a  sale  from  plaintifCs  alleged  ven- 

and  show  sueli  facts  under  the  general  de- 

[Bd.  Note.— For  other  eases,  see  Replevin, 
Cent  Dig.  H  272-277;  Dec.  Dig.  I  69.*] 

7.  Px-BADiRo  (i  240*)  —  Moixom  —  SrBiKina 
Otn  DErBNfiE. 

A  ruling  permitting  defendants  to  abandon 
a  spedal  defense  and  proceed  under  the  general 
denial,  in  dfect,  ellmuiates  the  special  defense 
from  the  anawer  as  unneceasaiy. 

[Ed.  Note.— For  otlier  cases,  see  Pleading, 
Dea  Dig.  i  24a«] 

&  Appeai.  and  Ebbob  (I  1002*)— Retiew— 

Fin  DINQS— CONOLUSITENESe. 

The  finding  of  the  jury  on  conflicting  evi- 
dence, and  the  judgment  of  the  district  court 
on  review  of  it  on  motion  for  a  new  trial,  will 
not  be  disturbed  by  the  Supreme  Ooort,  though 
it  might  not  agree  with  eiuer  court  or  Jury  in 
their  finding  thereon. 

[Ed.  Note.— For  other  casea,  see  Appeal  and 
Error,  Cent  Dig.  {$  3035-3937;  Dec.  Dig.  { 
1002.*] 

Appeal  from  District  Court,  Silver  Bow 
Coim^ ;  Jeremiah  J.  Liyndi,  Jadge. 

Action  by  Lools  Kaufman  agalxut  O.  W. 
Cooper  and  another,  copartners.  From  a 
Jndgmoit  for  defaidanti^  and  from  an  order 
denying  a  motion  for  a  new  trial,  plaintiff 


appeals.  Appeal  fron  JtUtement  dlBmlssed 
and  order  affirmed. 

Lamb  ft  Walker  and  John  J.  McHatttm,  for 
appelant  Manry  &  Tesmpleman,  for  respond- 
eots. 

BRANTLT,  O.  J.  Action  in  claim  and  de- 
livery. The  complaint  vras  filed  on  June  13, 
1004.  It  Is  in  the  usual  form,  alleging  that 
the  plaintiff  is  the  owner  and  entitled  to  the 
posseBBlon  of  a  certain  stock  of  goods,  wares, 
and  merchandise,  describing  It,  and  of  a  cer- 
tain promissory  note  for  |466,  all  of  said 
property  being  alleged  to  be  of  the  valne  of 
$2,500,  and  that,  thongh  poeeesslon  was  de- 
manded of  defendants  prior  to  the  bringing 
of  this  action.  It  Is  wrongfully  detained  by 
them,  to  plaintiff's  damage  in  the  sum  of 
$500.  The  answer  denies  generally  and  spe- 
dally  all  the  allegations  of  the  complaint, 
except  that  tbe  defendants  refused  to  deliv- 
er the  possession  to  plaintiff.  It  then  pro- 
ceeds to  allege,  by  way  of  special  defense,  as 
follows:  "(1)  That  at  all  times  herein  men- 
tioned, H.  J.  Oielens,  0.  W.  Cooper,  Jr.,  and 
Ixnils  Kaufman  were  transacting  business  In 
the  county  of  Silver  Bow,  under  the  firm 
name  and  style  of  Louis  Kaufman  and  Louis 
Kaufman  &  Co.  (2)  That  the  said  H.  J. 
Gielena,  C.  W.  Cooper,  Jr..  and  Louis  Kauf- 
man, as  such  copartnership,  on  or  about  the 
day  of  February,  1904,  entered  Into 


a  contract  in  writing  with  SIg.  Qensberger. 
of  Silver  Bow  county,  Mont,  whereby  the 
said  copartnership  sold  to  the  said  Gens- 
l>erger  a  stock  of  goods  situated  at  No.  41 
West  Park  street.  In  the  city  of  Butte,  Silver 
Bow  county,  Mont  (3)  That  thereafter,  to 
wit,  on  or  about  the  16th  day  of  March,  1904. 
with  the  full  knowledge  and  consent,  and 
with  the  approval  of  the  said  copartnership, 
the  said  Slg.  Oensberger  transferred  the  said 
contract  of  purchase  to  these  answering  de- 
fendants, and  that  thereupon  these  answer- 
ing defendants  went  Into  possession  of  the 
said  stock  of  goods,  and  since  tbe  said  date 
liave  largely  Increased  the  amount  of  goods 
at  said  stand,  and  have  built  up  a  large  and 
profitable  mercantile  trade,  and  that  all  of 
the  purchase  price  of  the  said  stock  of  goods 
has  been  paid,  and  was  paid  prior  to  the 
commencement  of  this  action,  excepting  the 
sum  of  $2,500.  (4)  That  the  stock  of  goods 
at  the  said  stand  is  worth  the  sum  of  $10,- 
000,  and  the  good  will  of  the  said  buBlness, 
and  the  trade  built  up  and  established  by 
these  answering  defendants,  Is  worth  In  ex- 
cess of  $10,000.  (5)  That  the  above-named 
Louis  Kaufman,  purporting  to  act  for  and  on 
behalf  of  tbe  said  partnership,  on  or  about 
the  4th  day  of  June,  1904,  and  purporting  to 
act  In  pursuance  of  the  terms  of  the  said 
vnltten  contract  above  referred  to,  served  a 
notice  upon  these  answering  defendants  to 
tbe  effect  that  th^  should  have  20  days  from 
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the  date  of  said  Berrlo^  to  wit,  up  to  and  In- 
dndlng  the  24tti  day  ct  June,  1901,  within 
whldh  to  pay  the  balance  due  upon  the  por- 
diase  price  ct  the  aald  sto^  of  goods,  to  wit, 
the  mm  of  ^500.  (f^  That  iu>twlthBtand- 
1ns  the  said  notice  and  notwltbsbrndlng  the 
terms  of  the  said  c<mtract,  and  notwithstand- 
ing the  &ct  of  the  lately  Increased  value  ot 
the  Btodc  of  goo^  iritUBted  At  said  stand, 
and  the  large  and  Talnable  trade  established 
by  these  answerli^  defendants  at  said  place 
of  business,  and  In  Tlolattan  of  the  said  con- 
tract, the  Said  Louis  Kaufman,  still  purport- 
ing to  act  on  behalf  of  the  said  partnership, 
on  Uie  ISth  day  of  June.  1901,  commenced 
this  action,  and  ousted  and  ejected  these  an- 
swering defendants  from  the  poBsession  of 
th^  said  business  and  property."  Other 
matters  were  also  alleged,  not  material,  how- 
erer,  to  be  considered  on  this  appeal.  The 
answer  was  filed  on  June  14th.  Subsequent- 
ly a  suppl^ental  answer  was  filed,  in  which 
It  Is  allied  that  since  the  filii^  of  the  origi- 
nal answer  the  sherifF,  who  had  taken  the 
goods  from  the  possession  of  the  defendants, 
had  delivered  tbem  to  plaintiff,  except  the 
promissory  note  moitloned,  which  the  sherifE 
did  not  take,  and  that  the  defendants  claim 
a  return  of  all  and  every  part  thereof,  or 
Its  value  in  case  a  return  cannot  be  had,  and 
damages.  The  replication  puts  in  Issue  the 
value  of  the  stock;  also  the  fact,  alleged  in 
the  answer,  that  It  had  in  any  manner  been 
increased  in  value  by  additions  made  by  the 
d^endants.  It  also  denies  that  the  copart- 
nership alleged  in  the  answer  had  any  inters 
est  in  the  property  whatsoever,  and  alleges 
that  the  plaintiff  was,  and  now  Is,  the  owner 
and  entitled  to  the  possession  of  the  same.  It 
admits  that  the  plaintiff  served  the  notice 
referred  to  In  paragraph  6  of  the  defend- 
ants' aCBrmative  defaise,  but  denies  that  Lou- 
is Kaufman  acted  for  or  on  behalf  of  the 
copartnership.  The  jury  found  generally  for 
the  defendants ;  that  the  plaintiff  had  taken 
all  the  property  from  their  poesesslon  at  the 
time  of  commencing  the  action,  except  the 
promissory  note,  and  that  a  return  could  not 
be  had,  that  on  June  13,  1004,  the  date  at 
which  it  was  taken,  it  was  of  the  value  of 
96,000;  and  that  the  defendants  were  entitled 
to  recover  that  amount,  with  interest  from 
that  date.  Judgment  was  entered  according- 
ly. Plaintiff  appealed  frran  the  judgment 
and  an  order  daiylng  his  motion  for  a  new 
trial. 

L  Tbie  detaidants  moved  for  a  dismissal  ot 
the  anieals  and  snbndtted  the  motl<m  at  the 
bearing  cm  the  merits.  One  of  the  grounds 
of  the  motion  to  dtonlss  the  appeal  ftom 
the  Judgment  is  that  It  was  taken  mxae  than 
<me  year  aftw  the  date  <rf  the  entry  ot  Judg- 
ment The  Judgment  was  entered  on  Febru- 
ary 16, 1907.  Hie  notice  ot  aiipMl  was  serv- 
ed and  filed  on  February  28,  1906.  The 
right  <it  an>eal  from  the  Judgment  had  been 
lost  by  lapse  of  time.  Ber.  Codes,  |  7098. 


This  Appeal  Is  ttierefore  dismissed.  The 
ground  of  the  motitm,  in  so  far  as  It  Is  direct- 
ed at  the  appeal  from  the  ord«r.  Is  Uiat 
lAalntifl  attenqtted  to  ajq^eal  both  from  the 
Judgment  and  the  order,  and  that  the  undn^ 
taking  filed  does  not  Bui»p(wt  the  two  v^peals, 
or  either  of  them,  because  It  does  not  contain 
the  necessary  alternative  condltloB  referring  to 
each.  Hie  form  of  it  Is  the  same  as  that  Iwld 
sufficient  In  WatUns  v.  Morris,  14  Moat  864^ 
86  Pac.  462^  and  Bamsey  v.  Boms,  24  Mtmt. 
234,  61  Pac.  320,  and  upon  the  aufliority  of 
these  cases  the  motion  to  dismiss  the  appeal 
from  the  order  is  denied.  The  undertaking 
Is  sufilclent  to  sustain  Imth  appeals,  if  twth 
had  been  pnv^ly  takOL  It  is  therefm 
sufficient  to  sustain  tiie  lattw,  fluugh  tlw 
former  must  be  dismissed  because  not  taken 
In  time. 

2.  Tb9  cmtendon  made  by  counsel  In  titelr 
brief  on  tiie  mwlts  questlfms  tin  ptaptMj 
of  certain  rulings  of  llie  court  In  admitting 
evidence  and  tiie  suflldency  of  the  evidoioe 
to  Justify  the  verdict  The  written  contract 
refored  to  in  the  pleadings,  having  been 
identified  by  the  plalnOff,  was  Imtrodvced  m 
evidence  and  Is  as  follows:  **Agreemait 
I,  Louis  Kaufman,  hereby  agree  to  sril  to 
Gensbeiger,  all  of  the  stock  of  goods, 
merchandise,  book  accounts,  bills  receivable, 
fixtures,  furniture,  leasee  and  contracts  pur- 
chased by  the  said  Louis  Kaufman  from  the 
Palais  Boyai  Cwnpaoy  mi  the  16th  day  of 
February,  1004,  and  the  bankrupt  stock  of 
S.  M.  WUson.  altuatsd  at  Na  S3  West  Park 
street,  Butte,  Mmtana,  for  and  In  considera- 
tion of  the  sum  of  fifty  seven  hundred  dol- 
lars, and  Interest  tlmeon  firom  the  date  of 
this  agreement;  until  paid,  at  the  rate  of  tm 
per  cent  per  annum,  to  be  paid  to  the  said 
Louis  Kaufman  the  said  Stg.  Gensbwger, 
In  the  following  mannor,  to  wit:  The  sum 
of  three  hundred  dollars  to  be  paid  upon  the 
execution  and  delivery  of  this  ^^reement,  and 
the  balance  <MF  said  amount  to  be  paid  as 
hereinafter  apedfled.  I  hereby  agree  to  an- 
ploy  the  said  EUg.  Gensberger  to  manage  the 
bu^ess  for  me,  at  a  salary  of  one  hundred 
($100)  dollars  per  month,  under  my  snper- 
vlslon,  or  the  supervision  of  my  agent  to  be 
hereafter  designated  fW  that  purpose;  tiiat 
the  said  Kg.  Geusbei^  shall  deliver  to  me 
or  my  agent  on  eadi  and  every  day,  all 
moneys  received  by  the  sale  of  merdhandlae 
made  on  the  said  day,  or  the  day  before; 
when  I  have  received  out  of  the  recelpta  for 
merchandise  now  on  hand  or  from  any  source 
from  said  boslnees,  the  sum  of  fifty  four 
hundred  dollars,  and  interest  as  hereinabove 
IHOTlded,  over  and  above  all  expenses,  I 
agree  to  sell  and  convey  the  good  will  of  the 
business,  the  merchandise,  fixtures,  furniture, 
leases,  contracts,  and  book  accounts  belonging 
thereto,  to  tiw  said  Slg.  Oenaberger,  and  de- 
liver the  same  to  Um,  it  b^ng  understood 
and  agreed  tint  until  such  time  as  I  siian 
be  fully  paid,  I  shaU  remain  tiw  ownw  ct 
said  business  and  merchandise,  and  ttie  same 
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sball  be  managed  for  me  by  the  said  Stg. 
QeoBtiergeT,  -Tdthotit  fnrtlier  coet  or  expense 
to  me,  except  as  bereinbefore  stated,  provid- 
ed tiiat  if  at  any  time  I  shall  be  dlBsatlsfled 
^tb  his  management  of  said  business,  I  shall 
hare  the  right  to  tmninate  the  same  upon 
twenty  days'  notice  In  writing  to  him,  and 
the  said  Sig.  Oensberger  shall  not  be  entitled 
to  a  bill  of  sale  or  to  any  interest  in  said 
goods  or  bnBlness  unless  he  shall  wltfaln  said 
twenty  days  pay  me  whatever  balance  there 
may  be  dne  me,  time  being  the  essence  of 
this  agreement  It  Is  expressly  agreed  that 
in  no  event  shall  this  option  and  contract 
be  valid  and  binding  for  more  than  Mz 
m<uith8.  The  said  Slg.  Gteoaberger  shall  not 
as  my  manager  or  otherwise  order  or  pur- 
chase  any  additional  goods  or  mercliandlse 
wlttaoat  my  knowledge  or  express  consent, 
or  the  direction  of  my  agent  to  be  braeafter 
designated,  and  in  case  any  snch  goods  or 
merchandise  are  ordered  with  my  consent,  or 
that  of  my  agent,  or  pot  in  stock  in  said 
business,  tfa^y  most  also  be  paid  for  In  addi- 
tion to  my  realizing  the  total  sum  ot  fifty 
seven  hundred  dollars  and  interest,  before 
I  shall  be  nnder  any  obligation  to  transfer 
or  sell  the  said  business,  goods,  contracts  or 
property  to  the  said  Slg-  Gensberger.  The 
drawing  of  this  agreement  as  well  as  all 
legal  advice,  court  costs,  or  costs  of  lawsuits, 
bad  or  that  may  be  bad  in  connection  with 
the  said  Palais  Royal  Company's  business, 
and  any  advice  that  may  be  had  In  the  fn- 
tare  In  reference  thereto,  or  to  this  agree- 
ment, or  the  right  of  the  parties  hereto,  shall 
be  considered  as  a  part  of  the  bnstneas  ex- 
pense. All  moneys  paid  out  herein  as  ex- 
pense mnst  be  for  prc^r  and  reasonable  pur- 
poses, snch  as  Insnrance,  rent,  wages,  advice 
and  necessary  expenses  in  conducting  said 
baslness,  and  shall  be  reasonable  In  amount, 
and  Btiall  be  paid  by  me  or  my  agent,  out 
of  the  proceeds  of  sales  made  in  the  said 
business.  An  account  of  such  expenses  shall 
be  kept  as  well  as  an  account  of  all  mer- 
chandise purchased,  and  the  sales  thereof,  and 
shall  be  open  to  the  Inspection  of  both  parties 
to  this  agreement,  during  the  said  period  of 
six  months.  It  Is  further  agreed  and  under- 
stood that  the  said  Slg.  Gensberger  shall  not 
have  the  right  to  put  In  stock,  or  sell  any 
goods  btionging  to  himself,  and  that  there 
shall  be  no  goods  sold  In  said  business  ex- 
cept such  as  were  purchased  from  the  said 
Palais  Royal  Company's  sale,  and  said  bank- 
rupt stock  of  said  S.  M.  Wilson,  to  said  Louis 
Kaufman,  and  such  as  may  be  hereafter  pur- 
chased with  the  consent  of  said  Louis  Kauf- 
man or  his  agent,  to  be  hereafter  designated, 
unless  special  consent  in  writing  be  given 
therefor  by  me  or  my  said  agoit.  The  said 
Slg.  Gensberger  shall  not  as  agent  or  manager 
for  the  said  Louis  Kaufman,  have  any  au- 
thority to  incur  any  indebtedness  or  obliga- 
tion without  bis  consent,  or  the  ctmsent  of 
his  said  ag»it,  and  shall  immediately  upon 
receipt  of  any  moneys  arising  from  the  sale 


of  goods  or  merchandise,  or  to  become  doe 
on  account  of  said  busiuess.  deliver  the  same 
to  him,  or  his  said  agent,  and  in  considera- 
tion of  the  forcing,  the  said  Sig.  Gensberger 
does  agree  to  pay  to  said  Louis  Kaufman, 
the  total  sum  of  fifty  seven  hundred  dollars, 
and  interest,  above  specified,  and  does  here- 
by accept  the  provisions  and  conditions  of 
the  foregoing  agreement  The  said  Slg.  Gens- 
berger does  hereby  agree  to  act  as  manager 
for  the  said  Louis  Kaufman  under  the  pro- 
visions herein,  and  to  exercise  his  best  en- 
deavors to  realize  from  the  said  sale  of  said 
goods  and  merchandise,  for  the  said  Louis 
Kaufman,  the  additional  sum  of  fifty  four 
hundred  dollars  and  Interest  as  provided, 
over  and  above  all  expenses  making  a  total 
of  fifty  sevm  hundred  dollan  and  interest 
In  witness  wbweof,"  etc. 

Other  evidence  introduced  on  the  part  of 
plaintiff  tended  to  show  that  at  the  date  of 
the  contract  he  was  the  sole  owner  of  the 
stock  of  goods.  That  finding  that  Gensber- 
ger was  not  dlspoeing  of  It  as  rapidly  as  he 
desired,  he  opened  negotlatlfms  with  the  de- 
fendants with  the  purpose  of  Inducing  them 
to  assume  Genaberger's  obligations  under  the 
contract,  they  to  have  the  benefit  of  all  the 
payments  out  of  receipts  of  sales  made  by 
Mm  up  to  that  time.  That  the  result  of  these 
negotiations  'was  that  they  agreed  to  assume 
Gensberger's  place.  That  thereafter  plaintiff 
obtained  from  Gensberger  an  assignment  of 
the  contract  to  Iilmseli^  refunding  to  him  the 
cash  payment  made  by  him.  That  no  writ- 
ten assignment  of  the  contract  was  made  to 
the  defendants,  but  tliat  they  from  and  after 
March  16th,  the  time  at  wtilch  the  arrange- 
ment with  them  was  completed,  took  posses- 
sion as  plaintiff's  agents,  and  proceeded  un- 
der the  contract  making  sales  and  dtiiverlng 
the  dally  receipts  to  the  brother  of  plaintiff, 
to  be  deposited  to  the  credit  of  the  latter. 
That  this  course  was  pursued  from  March 
16th  until  June  7th,  when  the  defendants 
ceased  to  account  for  the  receipts  from  salea. 
That  thereafter,  upon  demand  by  plaintiff  of 
such  accounting  or  in  lien  thereof,  the  de- 
fendants relinquish  the  goods  to  him.  He 
was  ejected  from  the  place  of  business  by  the 
defendants,  and  thereupon  he  began  this  ac- 
tion. On  cross-examination  he  was  required 
to  answer,  over  his  objection,  as  to  payments 
made  to  him  or  his  agent  by  Gensberger  of 
receipts  of  dally  sales,  and  as  to  the  amount 
still  due  of  the  purchase  price  agreed  to  be 
paid  for  tbe  goods.  He  was,  over  like  objec- 
tl(m,  required  to  answer,  also,  as  to  cash  pay- 
ments made  to  him  by  the  defendants  on 
March  17th  and  on  April  2l8t  amounting  to 
$2,600,  the  purpose  of  the  Inquiry  being  to 
obtain  an  admission  from  him  ttiat  when  the 
arrangement  was  made  with  the  defendants, 
the  Gensberger  contract  had  been  modified  in 
one  particular,  to  wit  that  in  consideration 
of  the  payment  of  f3,000  in  cash  by  the  de- 
fendanto,  they  -were  vested  with  title  to  the 
stock,  and  became  debtm  to  tiie  plaintiff  for 
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the  balance  of  the  purctuae  price.  He  stated 
that  It  had  been  agreed  that  they  would  add 
other  goods  to  the  stock,  and  that  cash  to 
the  amount  of  f3,000  was  necesaarr  for  that 
purpose;  that  the  amount  paid,  be  having 
subsequently  consented  to  accept  $2,000  In- 
stead of  $3,000,  was  intended  for  that  pui^ 
pose  alone,  and  had  been  expended  by  him 
in  purchasing  such  ottier  goods;  that  these 
were  added  to  the  stock  under  the  prorislons 
of  the  OenslKrger  contract,  and  that  tlie  con- 
tract bad  not  been  modified  In  any  particular. 
The  ground  of  the  objection  to  the  Inquiry 
touching  the  Oensberger  payments  was  that 
the  evidence  was  Immaterial,  because  It  was 
admitted  In  the  answer  that  there  was  still 
due  under  the  contract  the  sum  of  $2,600,  and 
it  was  of  no  moment  what  payments  Gens- 
berger  bad  made.  The  objection  to  the  in- 
quiry as  to  the  cash  payments  made  by  the 
defendants  was  that  the  evidence  sought  was 
not  relevant  to  the  Issues  made  by  the  an- 
swer. In  other  words,  since  the  defendants 
had  pleaded  the  Oensberger  contract,  and  ad- 
mitted that  full  payment  had  not  been  mad^ 
thereunder,  tli^  must  stand  upon  its  pro- 
visions.  Ttie  evidence  oa  the  part  of  the  de- 
fendants tended  to  ^ow  that,  at  the  time  the 
arrangement  was  raitered  into  by  the  par- 
ties, the  Oensberger  contract  bad  been  modi- 
fled  to  the  extent  that  title  to  the  stock  of 
goods  passed  to  the  defendants  upon  payment 
of  $2,500,  that  they  were  not  to  reqelve  any 
salaries  for  their  services  In  selling  the 
goods,  and  that  tb^  became  simply  debtors 
to  the  plaintiff  for  the  balance  due  after 
being  given  credit  for  this  sum,  together  with 
the  deposits  which  had  beat  made  by  Oens- 
berger, tin  exact  amount  of  which  the  record 
does  not  shcnr.  Objection  was  made  to  all  of 
this  evUeno^  the  ground  of  objection  balng 
the  same  as  that  above  stated.  During  the 
course  (tf  the  trial  the  defendants  requested 
leave  to  amend  their  answer  by  eliminating 
from  It  all  reference  to  the  Oen^rger  con- 
tract This  request  was  denied,  the  court 
being  of  tiie  opinion  tiiat  the  matter  specially 
pleaded  did  not  present  a  matnlal  issue,  and 
that  the  defttidants  were  not  precluded  by  it 
frtHu  Introducing  evidence  tending  to  show  a 
modlflcaticn  of  tiie  contract  by  which  they 
purchased  outright  The  evidence  touching 
payments  made  by  OensbeivCT  was  not  mate- 
rial or  relevant  to  any  Issue  In  the  case,  yet 
we  think  It  apparent  that  the  idalntlff  suf- 
fered no  prejudice  from  the  court's  ruling. 
In  reply  to  the  Ingulrles  made  plalotltf  denied 
that  any  payments  tiad  been  made  other  than 
the  cash  payment  of  $300,  which  had  been  re- 
turned. Elsewhere  he  was  questioned  as  to 
the  amounts  deposited  which  were  derived 
from  daily  sales,  but  failed  to  give  a  definite 
answer,  though  he  Impliedly  admitted  that 
deposits  to  some  amount  had  been  made. 

The  principal  contention  of  counsel  in  this 
court,  based  upon  their  objections  to  evidence, 
challenges  generally  the  correctness  of  the 


BEFOBTBB.  (Uont. 

theory  upon  which  the  court  proceeded.  We 
are  of  the  opinion  that  the  contention  Is  with- 
out merit  In  statutory  actions,  often  called 
replevin,  to  recover  the  possession  of  person- 
al property,  wherein  the  plaintUT  relies  on 
general  allegations  of  ownership  and  right  to 
possession,  a  general  denial  puts  in  Issue 
both  the  right  of  property  and  the  right  of 
possession,  as  well  as  all  other  material  al- 
legations in  the  complaint,  and  under  it  the 
defendant  may  give  In  evidence  any  special 
matters  which  will  defeat  the  plaintUTs  , 
claim.  Oalllck  v.  Bordeaux,  22  Mont  470.  66 
Pac.  961;  Phillips,  Code  Pleading,  i  492;  Cob- 
bey  on  Replevin,  i  751.  He  is  permitted  to 
controvert  the  plaintiff's  evidence;  to  dis- 
prove his  allegations;  to  prove  other  and  In- 
consistent facts;  to  prove  his  own  right  to 
possession;  to  show  titie  in  a  third  party; 
or  to  show  that  he  has  seized  the  property  as 
an  officer,  under  process  against  one  from 
whom  the  plaintiff  obtained  It  In  fraud  of 
creditors.  Buch  being  the  rule,  the  court  was 
correct  In  permittii^  the  defendants  to  aban- 
don the  so-called  special  defense  and  proceed 
under  their  general  deniaL  tn  view  of  the 
doiials,  which  amount  to  a  gmeral  doiiai. 
it  was  not  necessary  to  ^ead  the  wedal  de- 
fense, and  It  might  have  beat  strli&en  from 
the  answer  without  Impairing  its  sufficiency. 
TbUi  was,  In  eflCect,  what  the  coort  did  when 
the  ruling  was  made  that  the  defendants 
were  not  precluded  by  it  from  introducing 
pnxtf  of  their  title  and  to  possessKm 
under  the  genoal  denial. 

8.  It  would  serve  no  useful  imrpose  to  state 
in  detail  ox  analyse  the  evidence  In  wder  to 
demonstnito  the  oonduslon  that  it  Is  suffi- 
cient to  sustain  the  verdict  both  as  to  the 
ownership  ai  the  jftopettf  and  Its  nlxte.  It 
la  in  Irreconcilable  conflict  im  almost  every 
pohit  ao  much  so  that  If  It  had  been  sub- 
mitted to  this  court  In  the  first  Instance,  a 
finding  upon  it  would  have  been  attended 
with  much  difficulty.  No  onnplalnt  la  made 
that  it  was  not  fitirly  submitted  to  the  jury 
under  the  instructions  given  by  the  court 
It  presented  a  question  for  the  Jory.  Under 
the  rule  so  often  stated,  this  court  is  bound 
to  acc^t  tiie  finding  of  the  jury  thereon,  and 
the  judgment  at  the  district  court  on  review 
of  It  on  the  motion  for  a  new  trial,  even 
though  it  might  not  have  agreed  with  eltber 
the  court  or  jury  In  their  finding  therecm. 

4.  The  defendants  cont^d  that  a  flndlns 
for  the  plaintiff  could  not  have  been  sustalnr 
ed  in  any  event  because  the  Oensbe^r  con- 
tract construed  according  to  its  obvious 
meaning,  gave  them  the  right  to  retain  pos- 
session of  the  stock  until  the  expiration  of 
20  days  from  the  date  of  notice  to  them  by 
the  plaintiff  that  be  elected  to  terminate  it, 
this  time  being  allowed  them  to  make  final 
payment  ot  any  balance  of  the  purchase  price 
due  at  the  date  of  notice.  This  being  so,  it 
la  said  that  Uils  action  was  iff^naturely 
brought,  and  hence  that^  though  the  defend- 
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sntM  m^gbit  to  hare  been  compdled  to  rtOj 
npon  the  contiact  as  pleaded,  th^  rlc^tit  to 
posMMitm  at  the  commmcemait  of  Oie  ac- 
tion was  perfect  Since  the  order  mnst  be 
affirmed  for  the  reaaina  stated  abore^  we 
deem  It  unnecessary  to  dlacnss  this  feature 
'Of  the  case. 

The  order  la  affirmed. 

Affirmed. 

BOUuOWAY  and  SMITH,  JJ.,  concur. 


ALLEN  T.  STANDABD  BOX  ft  LUHBIIR 

CO. 

(Supreme  Court  of  Oregon.  Dea  IS,  1908.) 

Costs  (8  254*)— On  AppEAi^TBAirsoKiBiHa 
TzsnuovY  FOB  Biii  of  ExcEPxiONa. 
B.  ft  a  Comp.  §  906,  provides  that  wben 
shorthand  notes  have  been  taken  an  official 
reporter.  If  a  party  requests  a  transcript  therfr> 
of  the  reporter  ahall  have  it  made,  and  the  fee 
therefor  shall  be  paid  forthwith  by  the  par^ 
for  whose  benefit  it  was  ordered,  and  shall  be 
taxed  as  other  costs.  Held,  that  either  party 
may  have  the  steDOgrapher's  notes  transcribed 
and  filed  and  the  costs  taxed,  and  when  filed  the 
transcript  becomes  a  part  of  the  record,  which 
may  be  nsed  in  preparing  a  bill  of  exceptions; 
but  the  cost  of  copying  it  for  ose  in  a  bill  of  ex* 
ceptions  is  no  part  of  the  dbAmrsements. 
_lEd.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  I  974;  Dec  Dig.  I  2s£«l 

Ai^>eal  from  Circuit  Court;  Multnomah 
County ;  J.  B.  Cleland,  Judjse. 

Action  by  P.  P.  AII«t  against  the  Standard 
Box  &  Lumber  Conquny.  On  motion  to  re- 
tax  costa.  Denied. 

See,  also,  96  Fac:  1109;  97  Fac.  655. 

John  H.  Hall,  fw  the  motltm.  J.  M.  Long, 
opposed. 

PBR  CURIAM.  PlalntUr  recovered  Judg- 
niput  In  the  court  below,  and  defendant  ap- 
pealed. The  Judgment  was  reversed  here, 
with  costs.  Defendant  Included  In  Its  cost 
bill  an  Item  of  971.10  for  "transcribing  testi- 
mony to  Incorporate  in  bill  of  exceptions." 
This  item  was  disallowed  by  the  clerk,  and 
It  now  moT«  to  have  the  item  taxed  as  a 
proper  dlsborsement 

We  think  the  mling  of  the  cletk  was  coiv 
rect.  It  was  In  accordance  with  a  practice 
of  long  standing  and  the  previous  decisions  of 
the  court  Section  906,  B.  ft  OL  Ccnup^  pro- 
vides that  when  shorthand  notes  have  been 
taken  in  any  oue,  as  provided  in  the  act 
authortsing  the  appointment  of  official  re- 
porters. If  the  court  or  either  party  to  ttie 
suit  or  his  attorney  reQuests  a  transcript  of 
the  notes  into  longhand,  the  omdM  reporter 
shall  cause  fall  and  accnrate  typewritten 
transcripts  to  be  made  ot  the  testimony, 
which  shaU  be  filed  with  the  clerk  of  the 
court  where  anch  cause  was  tried  for  the  use 
of  the  court  or  parties.  The  fees  for  making 
Boch  transcript  shall  be  paid  forthwith  by  the 
party  for  whose  bmeflt  the  same  was  ordered, 


and  when  paid  shall  be  taxed  as  other  costs 
in  tlie  casa  Under  tills  section  eltba  party 
to  a  suit  or  actttm  may,  npon  request;  have 
the  stenographw'B  notes  transcribed  Into  long- 
hand and  filed  in  the  court,  and  the  cost 
thereof  taxed  In  the  court  below  as  other 
coats  in  the  ease.  When  so  filed,  the  tran- 
script becfMnea  a  part  of  the  reonrd,  and  may 
be  used  in  making  np  a  bill  of  ezcc^ona  the 
same  as  any  other  part  the  record;  bnt 
there  Is  no  more  reasm  why  the  costs  of 
coining  It  or  any  part  thereof  for  use  in  a 
bill  of  exceptions  aboold  be  taxed  In  this 
court  than  the  expeoaea  of  making  the  bUl 
ItsAlf,  or  cc^jrtng  therein  an  exhlUt  or  othw 
matter  of  record.  It  Is  the  duty  ot  appel- 
lant to  pr^iaie  for  the  signature  <a  the  trial 
Judge  a  bill  of  exceptions  containing  so  much 
of  the  evidence  as  Is  necessary  to  explain  the 
ezcepttons  taken,  and,  whether  the  clerical 
work  Is  done  1^  counsel  or  some  otiier  per- 
son. It  is  no  part  oC  the  disbursements  on 
the  appeal,  and  cannot  be  taxed  here  as  such. 
It  was  80  held  by  this  court  in  Fergusrai  t. 
Byers,  40  Or.  468,  07  Fac.  HIS,  69  Paa  82, 
and  in  Kuns  t.  O.  B.  ft  N.  Co.  (no  opinion 
filed). 

The  ruling  ct  the  clerk  is  tho^te  af- 
flrmed. 


BOOTHB  V.  FABMEIRS'  &  TRADERS'  NAT. 

BANK  OF  LA  ORANDE. 
(Supreme  Goart  of  Oregon.    Dec  15,  1908.) 

L  Tbial  (I  896*)— PiHDiiroB— Necbssht. 

Where  there  Is  no  Issue  as  to  a  particular 
fact,  it  is  usually  nnnecessary  for  any  finding 
to  be  made  In  relation  thereto. 

[Ed.  Note.— For  other  cases,  sea  Trial,  Cmt 
Dig.  S  935;   Dec  Dig.  I  396.*] 

2.  Appiai.  and  Bbbos  (I  1071*)— Retusal  to 
AUEND  FiNDinos— Habhlbss  Ebbob. 

R«fosal  to  amend  the  findings  so  ss  to 
conform  to  the  admitted  facts  Is  erroneous,  un- 
less the  finding  as  made  is  not  detrimental  to 
the  party  reqaesting  the  modification. 

TEd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4234;  Dec  Dig.  f  1071.*1 

8.  Banes  aho  Banking  (S  1^*)— Dnosir^ 
BATDiCATioir  or  Act  or  Gashibb. 

A  certificate  of  deposit  issned  to  a  deposi- 
tor was  left  with  the  cashier  of  the  bank,  who 
subsequently  indorsed  thereon  the  depositor's 
name,  and  credited  thereon  a  specified  sum  as 
Interest,  and  wrote  on  the  face  thereof  "Paid. 
•  •  He  did  not  make  any  memorandum 
of  the  transaction  on  the  books  of  the  bank 
whereby  the  depositor  secured  credit  therefor. 
Held^  taat  the  depositor,  by  allei^Ing  in  his  com* 
plaint,  in  an  action  for  the  balance  of  his  ac- 
count, that  the  amount  of  the  certificate  and 
interest  had  been  deposited  to  his  credit,  rati- 
fied the  acts  of  the  cai^hier,  though  the  same 
when  made  were  unauthorized. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking.  Dec  Dig.  |  162.*] 

4.  pLEAnlNO  a  67*)— COMPLAINl>— ANTICIPAT- 

INO  Defense. 

A  plaintiff,  in  an  action  at  law,  need  not 
anticipate  a  defense. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  S  139;  Dec.  Dig.  S  67.«] 


*ror  oOsr  easM  sis  mub*  tople  sad  seeUoa  NUHBSR  la  Dae.  A  Am.  Dlgi.  1W7  to  date,  ft  Reporter  ladaxei 
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0.  Bahkb  and  BAsmva  151*>— Dkpobus— 

AonONS— Pl^DINOS. 

A  plaintiff,  in  an  action  at  law  to  recover 
deposits  in  a  lutnk,  need  not  allege  in  tlie  com- 
plaint that  notes  execated  to  him  br  the  bank^ 
and  set  forth  by  it  as  a  oonnteToaim,  wen 
wltboat  consideration. 

[Ed.  Note.— For  other  cases,  aee  Banks  and 
Banking,  Dec.  Dig.  i  151.*] 

6.  Banks  and  Bankino  Q  154*)— Depositb— 
AonoNS— Pleadinq. 

Where,  In  an  action  at  law  to  recover 
deposits  in  a  bank,  the  answer,  by  alleging  that 
plaintiff  had  executed  notes  to  the  bank,  which 
were  set  up  as  a  counterclaim,  allied  tliat  the 
notes  were,  by  riitne  of  B.  &  C.  Comp.  I  788, 
subd.  21,  supported  by  a  consideration,  a  re- 
ply aTerrlns  that  no  consideration  tor  the  notes 
existed  presented  the  issue  of  CMiridexatlon. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking.  Dec  Dig.  S  154.*] 

7.  Banks  and  Banking  (|  164*)— DBPOBirfr— 
Actions— COUNTEBOX.AZU--EVIDKNCB. 

In  an  action  at  law  to  tecover  deposits 
In  a  twnk,  evidence  held  to  show  that  a  note, 
execated  by  plaintiff  to  the  bank  and  relied  on 
as  a  counterclaim  was  not  given  as  a  voncher 
on  the  withdrawal  of  amount  of  plaintiff's  mon- 

37  from  the  bank,  but  was  snppMtsd  by  a  con- 
deratfon  received  by  plaintiff  at  fba  time  of 
the  execution  of  the  note. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Dec  Dig.  I  154.*] 

8.  Banks  and  Banking  (%  134*)  —  Claims 
Against  Depositobs— Afflioation  of  Dk- 

P0BIT8. 

Where  there  was  an  insufficient  amount  of 
money,  on  deposit  in  a  bank  to  the  credit  of  a 
costomer,  to  pay  his  note  to  the  bank  at  Its  ma- 
turity, and  toe  customer  did  not  instmct  the 
bank  to  discharge  the  note  ont  of  moneys  sub- 
seqaently  deposited,  the  bank  was  not  required 
to  apply  such  deposits  to  the  note,  bnt  eooid  sue 
thereon  and  recover  the  reasonable  attraney** 
fees  as  stipulated  therein. 

[Eld.  Note.— For  other  cases,  see  Banks  and 

Banking,  Dec  Dig.  S  134.*] 

9.  Appeal  and  E^ob  (|  1176*)— Disposition 
or  Cause  ok  AfpbaI/— Reicand  with  In- 

BTBU0TI0N8, 

Where  there  is  no  dispute  as  to  the  facts, 
bnt  a  controversy  as  to  the  rule  of  law  applica- 
ble thereto,  the  court  on  appeal  will  not  re- 
mand the  cause  for  a  new  trial  because  of 
errors  of  the  trial  court,  but  will  send  tiu  cause 
back,  with  directions  to  enter  the  proper  jndff- 
ment. 

nCd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  S  1176.*] 

Appeal  from  Circuit  Court,  Union  Connty ; 
J.  B.  Cleland.  Judge. 

Action  by  S.  -S.  Boothe  against  the  Far- 
mer's &  Trader's  National  Bank  of  La 
Grande.  From  a  judgment  for  plalntifT,  de* 
fendant  appeals  Rerened  and  remanded, 
with  directions. 

This  iB  an  action  to  recover  an  all^^  res- 
idue of  deposits  made  by  or  for  the  plaintiff 
with  the  defendant  In  a  former  action  be- 
tween these  parties,  Instituted  for  the  same 
purpose,  a  Judgment  for  the  costs  and  dis- 
bursements was  rendered  against  the  plain- 
tiff herein,  and  affirmed  on  appeal,  but  with 
the  proviso  that  tiie  conclusion  reached  should 
not  prohibit  him  from  recovering  wbatevw 


micht  be  due.  Bootbe  t.  rarmers'  Nat 
Bank,  47  Or.  20^  8S  Pfta  78&  Tboeafter 
this  action  was  commenced,  the  complaint 
setting  fitnth  the  entire  acoonnt  prevtoaBly  In- 
volved, and  alio  exhibiting  other  deposits 
which,  so  far  as  deemed  material,  were  mad& 
as  follows:  July  28.  1899.  $2,000  and  $53.33. 
respecUvdy,  and  May  20,  1906,  $182.84, 
amounting  in  all  to  $44,180.94,  on  account  of 
which  the  plaintiff  bad  received  only  $37,164.- 
92,  thus  leavl:^  In  the  bank,  as  due  him, 
$7,016.02,  for  which  judgment  was  demand- 
ed, with  interest  on  $6,883.18  thereof,  from 
August  22.  1004,  when  demand  therefor  is 
asserted  to  have  been  made.  The  answer 
denied  each  allegation  ot  the  complaint,  ex- 
cept as  otherwise  admitted;  Interposed  the 
plea  of  res  judicata  to  so  much  of  the  ac- 
count as  was  embraced  In  the  former  action ; 
alleged  as  counterclaims  that  on  October  1, 
1902,  the  plaintiff  executed  to  the  defend- 
ant a  promissory  note  for  $2,000,  payable  In 
six  months,  with  interest  after  maturity  at 
the  rate  of  8  per  cent  per  annum,  upon  which 
no  payments  had  been  made,  except  the  In- 
terest to  January  1.  1904 ;  and  that  on  June 
27,  1904,  he  gave  to  the  bank  another  note 
for  $250,  payable  in  three  months,  with  in- 
terest from  date  at  the  rate  of  10  per  cent 
per  annum,  no  part  of  which  had  been  paid ; 
tliat  each  of  the  notes  stipulated  for  the 
payment  of  reasonable  attorney's  fees,  In  case 
action  were  LosUtuted  to  collect  the  sum  so 
specified,  or  any  part  thereof,  and  that  $200 
and  $25,  respectively,  constitute  suitable  com- 
pensation for  that  purpose.  The  answer  fur- 
ther set  forth  the  deposits  made  by  the  plain- 
tiff from  liovember  28.  1898.  when  a  setUe- 
ment  Is  alleged  to  have  been  had,  to  May 
20,  1905,  exhibited  the  moneys  paid  ont  on 
account  thereof,  and  averred  that,  to  dis- 
charge the  amouut  of  the  promissory  note  for 
$2,000,  the  remainder  In  the  bank  to  plain- 
tiff's credit  was  Insufflclont  $14.74.  For 
this  lattra  balance,  for  the  amount  of  the 
$200  note,  for  the  farther  sum  of  $225,  as 
attom^s  fees,  and  for  the  cosbi  and  dis- 
bursonratB  of  the  action.  Judgment  was  de- 
manded. 

The  reply  denied  the  allegations  ot  new 
matter  In  the  answer,  and  avored  that  the 
plaintiff  was  unaUe  to  read  or  write,  exc^>t 
to  Inscribe  bla  signature;  that  the  defend- 
ant's cashier  r^rearaited  to  him  that.  In  ot- 
<tier  to  withdraw  his  money  from  tlie  bank, 
vouchers  were  required,  whereupon  he  wrote 
his  name  upon  such  memoranda  as  the  cash- 
ier j^pared  for  him,  which  writings  proved 
to  be  promissory  notes,  setting  forth  a  Hat 
thereof,  which  Includes  the  notes  mentlmed 
In  the  answer;  that  at  the  time  such  Instm- 
m^ts  were  severally  glren,  the  plaintiff  had 
large  deposits  with  the  defendant,  in  excess 
of  the  sums  expressed  In  the  notes  for  $2,000 
and  $2C(^  respectivdy,  tor  the  wecnUon  of 


*For  otber  cases  see  ssms  topio  ud  seetiOD  NXniBBB  In  Deo.  ft  Am.  Dlti.  IMT  to  dats,  A  Bepoitar  Indnea 
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whidi  no  ccmsideratloii  existed;  and  tlwt  the 
defendant  had  notice  and  knowledge  of  the 
manner  In  which  such  notes  were  executed 
and  of  the  ptupose  tot  which  they  wen  glT- 
en.  Hie  cause,  being  at  issue  and  InTolving 
a  long  account,  was  ntferred  to  J.  W. 
Knowles,  who  took  the  testimony,  and  on 
Ubuch  iM,  1907,  pnnraant  to  the  order  of  sub- 
mlsskuit  filed  a  report,  which  shows  that  be 
found  the  facts  as  alleged  In  the  answer,  ex- 
cept that  thrae  was  due  from  the  defendant 
to  the  plaintiff  9280.28,  as  determined  hr  tbe 
oonrt  In  tb»  former  acUfm  (Bootbe  t.  Far^ 
mers'  Nat  Bank,  47  Or.  802,  88  Pac.  785), 
with  Interest  thereon  from  January  25,  1805, 
when  the  balance  was  ascertained,  amount- 
ing to  $267.14 ;  that  there  was  thereafter  left 
with  tbe  bank,  by  or  for  the  plaintiff,  sidiject 
to  check,  Induding  the  depoelts,  spedfled  in 
the  complaint,  of  $2,000,  $63.83,  and  $182.84, 
respectively,  the  further  sum  of  $18,944.19,  on 
account  of  which  tbe  plaintiff  had  received 
$11,619.60.  thus  leaving  on  deposit  to  bis  cred- 
it, when  the  answer  herein  was  filed,  $2,- 
324.58;  that  prior  to  the  commencement  of 
this  action  tbe  plaintiff  novo:  requested  the 
defendant  to  apply  any  of  tbe  deposits,  for 
which  he  had  credit  at  tbe  bank,  upon  either 
of  the  promissory  notes  moitioned  in  the 
answer,  the  validity  of  which  he  contested, 
thereby  necessitating  a  resort  to  legal  meas- 
ures to  enforce  tbe  collection  thereto,  and 
rnidering  him  liable  for  the  reasonable  atp 
tomey's  fees  of  $200  and  $26,  respectively; 
that  tbe  $2,000  note  amomited  to  $2,513.82, 
and  the  $250  note  to  $818.02,  and  with  tbe  at- 
torocy's  fees  spedfled  aggregated  $3,056.84, 
which  sum  was  due  from  the  plaintiff  to  the 
defendant ;  that  of  the  moneys  alleged  in  the 
complaint  to  have  been  left  with  the  bank, 
two  Items  consisted  of  a  certificate  of  de- 
posit. Issued  by  the  defendant  to  tbe  plain- 
tiff November  28.  1888.  for  $2,000,  and  when 
canceled  July  28,  1889,  the  accumulated  in- 
terest  was  $53.83,  for  which  sum  the  plain- 
tiff was  entitled  to  Interest  at  tbe  rate  of 
0  per  cent'per  annum  from  August  27.  1904, 
amoontlD^  to  $2,367.77;  tbat  in  addition  to 
the  $182.84,  alleged  in  the  cranplalnt  to  have 
been  deposited  May  20,  1905,  tbe  plaintiff 
was  entitled  to  the  further  sum  of  $267.14,  as 
hereinbefore  stated,  a^^egatlng  $2,817.75, 
thereby  leaving  due  from  tbe  plaintiff  to  tbe 
defendant  $238.69,  for  which  remainder  tbe 
referee  foimd,  as  a  conclusion  of  law,  tbat 
tbe  defendant  was  oitltled  to  a  Judgment. 

Tbe  court  upon  objection  to  the  report  dis- 
allowed the  attorney's  fees  of  $200  and  $2S, 
respectively,  rejected  tbe  award  to  the  plain- 
tiff of  interest  on  $2,003.33,  and  found  that 
tbe  larger  note  was  ^ven  without  considera- 
tian.  and.  in  effect,  was  Intended  tij  the  par^ 
ties  as  a  Toudier  whereby  tlie  plaintiff  with* 
drew  of  bis  6wn  money  $2,000.  As  conclu- 
sions ct  law,  the  court  found  that  the  plain- 
tiff was  entitled  to  recover  the  snm  ascer^ 
talned  at  the  former  trial,  and  Interest  there- 


on, amounting  to  $276.33.  the  deposit  of  May 
20.  1905,  $182.84,  and  the  accumulated  Inter- 
est on  a  certificate  of  dqiMslt,  $53^,  aggre- 
gating $512.60.  less,  however,  the  amount  of 
the  smaller  note,  $810.41,  leaving  due  the 
plaintiff  $202.00,  ftir  which  remainder  Judg- 
ment vras  rendwed,  and  the  defendant  ap- 
peela 

J.  D.  Slater,  for  appelant  Leroy  Lomax, 
for  reqwudent 

MOORE,  J.  (after  stetlng  the  facts  as 
above).  The  court  was  requested  to  modify 
one  of  Its  findings  of  fact  so  as  to  change  the 
date  February  20th  to  tbe  lOtb  of  tbat 
month,  June  20th  to  tbe  SOtb  of  that  month, 
and  also  to  alter  tbe  year  1901  to  the  years 
1902  and  1803,  when  certain  deposits  were 
made  by  the  plaintiff,  as  follows:  February 
10,  1902,  $2,000;  June  80,  1902,  $1,000;  July 
18,  1902,  $2,500;  June  0.  1903,  $2,616.08; 
July  6.  1903,  $76.71;  and  August  14,  1903, 
$150 — bat,  the  motion  having  been  denied, 
it  is  maintained  that  error  was  therein  com- 
mitted. The  pleadings  admit  that  the  sums 
of  money  thus  stated  were  placed  in  tbe 
bank  by  or  for  the  plaintiff  on  tbe  several 
dates  specified  In  the  motion.  Where  there 
is  no  issue  in  respect  to  a  particular  fact,  it 
is  usually  unnecessary  for  any  finding  to  be 
made  In  relation  thereto.  Moody  v.  Bichards. 
29  Or.  282,  45  Pac  777 ;  Jennings  v.  Frazler. 
46  Or.  470,  80  Paa  1011.  The  court  having 
been  requested,  however,  to  amend  its  find- 
ings so  as  to  conform  to  the  facts  admitted, 
a  failure  to  comply  therewith  constitutes  er- 
ror, unless  the  finding  as  made  could  not 
liave  been  detrimental  to  tbe  party  requesting 
the  modification.  Wood  v.  Broderson,  12 
Idaho,  190.  85  Pac.  490;  State  v.  Baird.  13 
Idaho,  126,  89  Pac.  298.  The  defendant's 
counsel,  in  order  to  prove  that  such  refusal 
was  prejudicial  to  his  client,  sets  forth  in  his 
brief  a  copy  of  tbe  account,  taken  from  tbe 
books  of  the  bank,  Indicating  tbe  money  left 
with  the  defendant,  by  or  for  the  plaintiff, 
tbat  was  subject  to  cbedc,  and  specifies  the 
several  withdrawals  therefrom.  By  insert- 
ing on  the  credit  side  a  deposit  of  $2,053.38, 
as  of  July  28,  1899,  as  alleged  in  tbe  com- 
plaint, it  appears  from  the  statemrat  that 
on  October  1,  1902,  when  the  plaintiff  ex- 
ecuted to  the  defendant  tbe  promissory  note 
for  $2,000,  be  had  on  deposit  only  $669.61, 
thus  establlshii^  tbe  fact.  It  Is  asserted, 
that  a  consideration  existed  for  giving  the 
larger  note  mentioned,  and  hence  errors  were 
committed  In  falling  to  allow  Interest  there- 
on, and  in  refusing  to  award  attorney's  fees 
for  the  collection  thereof.  The  sum  so  insert- 
ed In  the  aoeoont  comdsts  of  a  certificate  of 
deposit,  which  was  issued  by  the  defendant 
to  the  plaintiff  Novranber  28, 1898.  for  $2,000. 
and  left  with  J.  W.  Scrlber,  the  defendant's 
cashier,  who  indorsed  Bootbe*B  name  on  tbe 
Instrument,  credited  thereon  $53.88,  as  ac- 
cumulated interest,  and  Impressed  on  the 
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ta.ce  of  tbs  eettiflcate  tbe  ftdlowlnc  canc^- 
laUon:  "Paid  JoL  28.  189ir— 4nt  did  not 
make  any  memorandnm  of  the  transaction 
In  tbe  bo<^  of  the  bank  wtaerdiy  the  ^aln- 
tut  secured  credit  therefor.  Whether  or  not 
Scrlber  bad  anthorltr  to  write  Bootbe*s  name 
on  tbe  back  of  the  InstnuDait  and  snrrendn 
It  to  the  bank  la  not  neceaury  to  Inquire,  fbr, 
tbe  complaint  having  alleged  that  the  amount 
thereof,  to  wit,  $2,068^  was  depodted  July 
28,  18M,  to  Kd^tilTs  credit,  the  action  of 
the  cashier  in  the  reif)ect  mentioned  must  be 
treated  as  ratified ;  and,  this  being  bo,  a  con- 
sideration existed  for  the  execution  of  the 
note  for  ^000  at  tiie  time  it  was  given, 
since  the  erldfflice  tends  to  show  that  the 
plataitlff  then  received  from  the  bank  $8300 
In  caA,  for  which  he  gave  the  note  last  men- 
tioned, and  also  drew  a  chec^  on  the  bank 
for  $1,300.  Tbe  plaintifTa  conna^  was  not 
obliged,  in  a  law  action,  to  anticipate  a  de- 
fense, or  reQclred  to  allege  in  the  complaint 
that  either  of  ttie  notes  set  forth  in  the  an- 
swer as  counterclaims  was  given  without  con- 
sideration. Bltsa,  Code  PI.  (3d  Ed.)  I  200. 
Tbe  answer  having  allied  that  the  plaintiff 
executed  these  negotiable  InstrumentB,  the 
giving  of  which  raises  the  disputable  presump- 
tion of  a  sufficient  consideration  (B.  &  O. 
Oomp.  S  788,  Bubd.  21),  tbe  averment  In  the 
reply  that  no  consideration  for  either  of  the 
notes  existed  adequately  presented  the  Issue 
In  relation  thereto,  but  the  finding  of  the 
court  thereon  Is  not,  in  our  opinion,  justified 
by  the  preponderance  of  the  evidence. 

It  remains  to  be  seen  whether  or  not  the 
testimony  supports  the  court's  finding  that 
the  note  for  |2,000  was  given  to  evidence  the 
withdrawal  of  money  from  tbe  bank  for 
which  the  plaintiff  had  credit,  as  for  a  de- 
posit subject  to  check.  The  consideration  of 
this  question  necessitates  a  statement  of 
tbe  plaintiff's  monetary  relations  with  the 
defendant  and  Its  cashier.  The  narration 
will  begin  with  the  deal[ngs  of  the  parties,  to 
Illustrate  their  mode  of  doing  business, 
though  a  part  of  their  account  Is  not  involv- 
ed in  this  action.  The  plaintiff  sold  a  farm, 
and  on  October  21,  1897,  left  with  the  defend- 
unt  $10,350,  taking  a  certificate  of  deposit 
therefor,  which  provided  for  the  payment  of 
Interest  thereon  at  the  rate  of  6  per  cent, 
per  annum.  No  compensation,  however,  was 
to  be  paid  for  the  use  of  the  money  If  left 
with  the  bank  after  tbe  expiration  of  12 
months.  He  also  deposited  with  the  defend- 
ant on  October  26,  1897,  the  "further  sum  of 
$640,  and  received  a  like  certificate  therefor. 
He  obtained  from  the  bank  at  sundry  times 
various  simis  of  money,  aggregating  $1,650, 
for  which  he  gave  promissory  notes,  and,  to 
Insure  the  payment  thereof,  assigned  to  the 
bank  a  promissory  note  for  $4,600,  which  he 
had  received  as  evidence  of  a  part  of  the 
purchase  price  of  tbe  land  The  collateral 
note,  amounting  to  $4,902.80,  was  paid  to 
the  bank  November  2S,  1888,  at  which  time 


a  setttement  of  th«  accomt  was  eonsnmmat^ 
ed,  and  tbe  cerUficatea  (Mf  depoait  were  anr^ 
rendered,  amounting  to  $10,920.68  and 
$676.40,  respective.  Tbe  pAalntiirB  notes, 
cwldendng  loans  which  he  had  aecured  firmn 
the  bank,  amoontiiv  to  $1,695.6^  were  paid 
off,  and  for  the  remainder  of  the  money  he 
received  proper  credit,  <ml7  two  items  ot 
which  will  be  mentioned,  to  wil^  certificate 
of  depoait  Na  8708^  for  $10,625,  lasned  to 
J.  W.  Scrlber,  and  certificate  No.  8700,  for 
$2,000;  issued  to  Boothe,  who  left  It  at  the 
bank  with  other  papers  beltmglng  to  him. 
The  certificate  f  w  the  laiger  sum  waa  made 
payable  as  Indicated,  to  oiable  Scribw  to 
secure  prop«ty  tm  Boothe,  who  gave  the 
cashier  wrlttrai  authority  to  jmrchase  for 
him  100  shares  of  the  capital  stodc  of  the  de- 
fendant, stipulating  to  pay  therefor  a  price 
not  exceeding  $106.25  a  Share,  subject  to  de- 
livery January  1.  1890 ;  the  party  selltag  to 
receive  the  dividend  to  be  declared  as  of 
that  date.  Hie  stock  was  obtained,  but  the 
plaintiff  declining  to  accept  it,  Scrlber 
agreed  to  repay  the  money  evidenced  by  the 
certificate,  and  pursuant  thereto  he  there- 
after placed  In  the  bank,  subject  to  check, 
various  sums  of  money  to  tbe  credit  of 
Boothe,  upon  which  the  latter  drew  as  neces- 
sity required.  If  at  any  time  the  deposits  so 
made  were  Insufficient  to  meet  the  plalntifiTs 
demands,  he  obtained  from  the  defendant 
such  sums  of  money  as  he  occasionally  re- 
quired, by  giving  to  the  bank  bis  promissory 
notes  therefor,  whi<di  instruments  were  dis- 
charged from  deposits  thereafter  made  by 
Scrlber,  whenever  settlements  were  effected. 
Thus  on  April  7,  1899,  an  accounting  was 
had,  and  four  promissory  notes,  given  by 
Boothe  for  $100  each,  were  surrendered,  and 
he  paid  $3.79  as  Interest  thereon.  Another 
settlement  was  had  July  19,  1809,  and  two 
notes  of  $100  each,  given  by  the  plaintiff  to 
the  defendant,  were  surrendered,  but  no  In- 
terest was  demanded  for  these  loans.  Ac- 
counts with  Boothe  of  the  money  thus  de- 
posited to  his  credit,  and  of  his  Withdrawals 
thereof  by  check,  were  kept  by  the  bank,  and 
an  account  of  the  mon^  which  was  placed 
In  the  bank  or  paid  to  or  for  the  plaintiff  as 
a  credit  on  the  certificate  of  deposit  for  $10,- 
625  was  kept  by  Scrlber.  It  appears  from  a 
judgment  roll,  Introduced  In  evidence  at  the 
trial  of  this  cause,  that  on  January  25,  1903, 
Boothe  commenced  an  action  against  Scril)er 
In  the  circuit  court  for  Union  county,  to  re- 
cover $6,046.76,  as  a  balance  alleged  to  be 
due  on  account  of  the  certificate  of  deposit. 
Issued  for  the  purpose  of  purchasing  the 
bank  stock,  and  that  proceedings  were  bad 
to  the  effect  tbat,  on  February  23,  1906,  a 
verdict  for  $463.95  was  returned  in  favor 
of  the  defendant  In  that  action,  and,  judg- 
ment having  been  rendered  thereon,  has  be- 
come final,  thus  conclusively  establishing  the 
fact  that  Scrlber  had  fully  accounted  for  the 
money  which  b»  thus  received  from  the 
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plaintiff  herein.  Tbe  erldSDoe  sapports  tbe 
retemfu  finding  to  tbe  effect  that,  prior  to 
the  commencement  of  this  action,  tbe  i^aln- 
tiff  never  Instmcted  the  defendant  to  apply 
any  part  of  the  $2,068.88,  the  amount  of  the 
certificate  of  depoalt  that  was  canceled  Joly 
28.  1800,  towards  dlafdiarglng  hla  promlaaoTy 
note  for  $2,000;  and  In  the  absence  of  such 
direction,  the  bank  was  not  obl^ed  to  ap- 
propriate tile  deposit  In  that  manner. 
Mwee,  Banking  (fid  Ed.)  I  558;  Oamp  t. 
FInt  Nat  Bank.  44  Fla.  40T,  88  South.  241, 
108  Am.  St  Rep.  173. 

Thus  in  London  and  San  FranclBco  Bank 
T.  Parrott,  125  Gal.  472,  485,  58  Fac.  164, 167, 
73  Am.  St.  Bep.  64,  Mr.  Justice  Harrison, 
discussing  a  similar  question,  says:  "The 
moneys  so  deposited  were  not  directed  to  be 
applied  as  paymrats  upon  tbe  note;  and,  in 
the  absence  of  any  dl^'^ctlon,  tbe  bank  was 
not  required  to  make  such  application.  A 
bank  which  holds  the  note  of  Its  customer  Is 
not  required,  at  its  maturity,  or  hereafter, 
to  ai^ly  tharemi  moneys  subsequently  de- 
posited by  the  customer,  and  an  indorser  or 
snrety  upon  the  note  Is  not  discharged  by 
its  omission  to  make  sucb  application."  So, 
too,  in  Bacon's  Adm'r  t.  Bacon's  Trustees.  04 
Va.  686,  693,  27  S.  E.  576,  579,  Mr.  JusUce 
Buchanan  makes  the  followii^  obserratlon.- 
^Wbere  the  maker  has  a  sufficient  sum  de- 
posited to  satisfy  the  note  when  it  becomes 
due  and  payable,  there  seems  to  be  a  conflict 
among  the  autborlties  as  to  the  duty  of  the 
bank  to  cba^  the  note  up  to  the  maker  as 
If  it  were  a  check  upon  the  deposit;  but  If. 
when  the  note  becomes  due  and  payable,  the 
bank  has  not  sufflclrat  funds  of  the  mak^  to 
satisfy  the  debt.  It  Is  not  required  to  ap- 
propriate the  d^Kwlt  to  tbe  payment  of  tbe 
note,  neither  is  It  required  to  appropriate 
■ubsequ^t  d^raslts  In  such  case  to  its  pay- 
ment" In  Um  case  at  bar  the  $2,000  note 
was  executed  to  the  defendant,  made  payable 
at  its  bank,,  and  held  by  It  when  the  coun- 
terclaim therefor  was  Interposed  In  this  ac- 
tion. Though  ttiere  may  be  tome  cmtrariety 
of  judicial  utterance  as  to  the  llabUl^  of  a 
bank  for  a  failure  to  apply  fbe  d^wsiti  of 
Its  cQstomer  to  the  satisfaction  of  a  note 
held  by  It,  when  by  onUttliv  to  make  snch 
appropriation  tbe  rights  of  a  surety  may  be 
prejudiced  thereby  (Purslfull  t.  Plnertlle 
Banking  Co..  97  Ky.  154,  30  S.  W.  203,  53 
Am.  St  Sep.  400).  the  doctrine  asserted  In 
ttuit  case,  if  adopted  as  a  rule  of  practice, 
can  have  no  application  herein,  for  the  plain- 
tiff Is  tbe  only  party  liable  on  the  note 

An  examination  of  the  books  of  the  bank, 
as  disclosed  by  a  copy  of  so  much  thereof  as 
relates  to  the  account  of  the  plaintiff,  shows 
that  on  October  1.  1002,  when  the  larger 
note  was  executed,  he  had  overdrawn  his  ac- 
count to  the  extent  of  $1,508.77.  It  appears, 
bowcfTer.  that  at  that  time  be  was  charged 
$116.^},  as  Interest  on  overdrafts,  which 


sum  having  been  disallowed  at  the  trial, 
tbe  money  which  he  received,  as  evidenced 
the  books,  exceeded  the  deports  by  $1.' 
886.82.  By  giving  the  plaintiff  credit  tor 
$2,063.33.  the  amount  of  certlflcate  Na  8700, 
he  had  on  deposit,  subject  to  diedc.  only 
$660.51,  when  the  larger  note  was  given. 
N<y  money  was  left  with  the  bank  to  plain- 
tlOTs  credit  from  October  1,  1002,  nntU  June 
9.  190^  when  Bcrlber  dq>oslted  for  him  $2,- 
615.08,  wbliA  sum  equaled  the  then  ovw^ 
draft  as  noted  on  the  books.  The  Interest 
charged  on  overdrafte  to  the  latter  date  had 
been  augmented  to  $228.26,  which  having 
been  disallowed.  Increased  the  d^osit  of  $2.- 
05S.33  to  $2,281.50,  for  wUcfa  the  plaintiff,  on 
June  1,  1003,  should  have  had  credit  At 
tbat  time  be  owed  the  bank  only  $2,000,  evi- 
denced by  his  prtunlssory  note,  which  matnt^ 
ed  April  Ist  of  that  year,  the  lntra«st  tiiere- 
on  having  been  paid  by  Scribor  to  October, 
1003.  As  tbere  was  an  Insnfilcient  amount 
of  money  on  deposit  to  plaintUTs  oedlt  wh«i 
the  note  matured,  and  as  he  never  Instructed 
tbe  defSndant  to  discharge  fliat  obligatltm 
from  moneys  ttiereafter  to  be  left  with  the 
bank  to  his  crsdt,  we  conclude  that  the 
manner  of  conducttog  the  buslnsss  and  In 
loaning  money  to  plaintiff  uptm  bis  notes, 
until  such  time  as  Scrlber  could  make  de- 
poslto  In  the  hank  to  his  credit  does  not 
warrant  finding  made  bj  the  trial  court 
that  the  note  for  $2,000  was  glvoi  for  the 
purpose  of  withdrawing  that  or  any  amount 
of  the  plaintiff's  nun^y  from  the  baiUc. 

As  we  view  the  case^  there  Is  no  dispute  as 
to  the  facte  invtdved,  bat  rather  a  contro- 
versy as  to  the  rule  of  law  ^qdlcable 
thereto;  and,  this  being  so.  Instead  of  re- 
manding the  canss  for  a  new  trial,  it  will 
be  sent  back,  with  directions  to  mtee  judg- 
ment In  cmformity  with  the  findings  made 
by  the  referee,  there  being  no  contest  as  to 
the  reasonableness  of  ths  attorney^  fsw  for 
enforcing  the  collection  of  the  notes.  El- 
liott App^  Pra  I  664;  Nodine  t.  Shirley,  24 
Or.  250,  33  Faa  870;  Grsham  v.  H«chan^ 
43  Or.  204,  72  Pac.  1088. 

For  the  error  committed  In  setUng  aside 
the  referee's  finding  In  the  particular  qwc- 
ifled,  the  judgment  Is  reversed,  and  the  canse 
remanded,  tor  such  further  proceedings  ss 
may  be  necessary  and  not  Inocmslstent  with 
tills  opinion. 


STATE  v.  JU  XTJN. 

jTSupreme  Conrt  of  Oregon.   Dee.  15,  lOOS.) 

1.  Statutem  (I  276*)— Repeal— Eftect. 

The  repeal  of  a  law  conferring  jarisdlction 
takes  away  all  rigbt,  both  as  to  coarta  of  orig- 
inal and  appellate  Jorisdiction,  to  proceed  under 
the  repealed  statate,  as  to  all  actiotis,  salts,  or 

J>roceedings  pending  at  the  time  of  the  repeal, 
n  the  absence  of  a  saving  claase. 

[Ed.  Mote.— For  other  cases,  see  Stetutea, 
Cent.  Dig.  I  873 ;  Dec.  Dig.  |  276.*] 
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2.  Indiotunt  asd  Intobication  (t  2*)  — 

STATDTIS— OOHSTITUTIONAL  PBOVISIONS. 

Conat.  Amend.  June.  1908,  pzoviding  that 
no  peraon  shall  be  chaned  in  any  drcait  court 
with  any  crime  or  misdemeanor,  except  on  in- 
dictment found  by  a  grand  jury,  was  prospective 
in  mration  only,  and  did  not  repeal  Lawa  1899, 
p.  90,  anthoriiinff  the  diatrict  attorney  to  pro* 
oeed  by  Information,  etc.,  except  to  deprive  dis- 
trict attorneys  of  the  nght  to  proceed  by  in- 
formation thereafter,  and  did  not  affect  pending 
prosecutions  by  information. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Dec  Dig.  f  2.*] 

S.  WOBDB  aud  Phbases— "Qhabokd." 

The  word  "charged"  as  applied  to  criminal 
proceedings  may  have  different  meanings  ac- 
cording to  the  text  It  may  mean  the  accuaa- 
tion  woicb  precedes  the  formal  trial,  or  it  may 
mean  the  lentonsibill^  for  the  crime  itself,  and» 
may  be  appIlcaUe  to  one  who  has  been  otm- 
ricted  and  ia  serving  a  sentence.  In  common 
parlance.  Its  algnlflea  the  formal  commencement 
of  a  criminal  proceeding,  by  filing  or  return- 
ing of  the  accnsatoiy  paper,  [^ting  Words 
ana  Fhnwes,  toL  2,  p.  1099.] 

Appeal  from  Circuit  Court,  Moltntmiah 
County ;  Arthur  I*.  Fraser,  Judge. 
On  rehearing. 

For  former  opinion,  see  97  Pac.  96. 

Martin  L.  Pipes  and  Ralph  B.  Bfoody,  fw 
appellant  J.  H.  Page,  J.  U.  Lone,  and  A. 
H.  Orawftwdi,  for  tiie  State. 

BEAN,  C.  J.  After  the  defendant  bad  ap- 
pealed, but  before  the  dispoaitlon  of  the  ap- 
peal, an  ammdment  to  the  Conatltotlon  was 
adopted  (Jnne,  190^  which  prorldes,  among 
other  things,  that  "no  person  shall  be  charged 
in  any  circolt  court  with  the  commission  of 
any  crime  or  misdemeanor  defined  or  made 
punishable  by  any  of  the  Isivs  of  this  state, 
except  ui>on  indictmoit  ftnmd  by  the  grand 
Jury."  It  is  junr  contended  fliat  by  reascm 
of  this  amendment  the  oonrt  la  without  Juris- 
diction, and  must  order  a  discharge  of  the 
defMidant  It  Is  settled  that  the  repeal  of 
a  law  omferring  Jurisdiction  takes  away  all 
right  to  proceed*  under  the  repealing  statute, 
as  to  all  actions,  suits,  or  proceedings  pend- 
ing at  the  time  of  the  r^al,  unless  there  is 
a  saving-  datue  in  the  r^)ealiDg  statute,  and 
this  Is  so  In  an  appellate  as  well  as  the  court 
of  original  jurisdiction.  1  Lewis,  Suther- 
land's Stat  Const.  553,  S64;  Ex  parte  Mc- 
Cardie,  7  Wall.  506,  19  L.  Bd.  264;  Insurance 
Co.  V,  Ritchie,  0  Wall.  641,  18  L.  Ed.  540; 
Sherman  v.  Grlnnell,  123  U.  8.  679,  8  Sup.  Ct. 
280,  81  L.  Ed.  278;  Keller  r.  State,  12  Md. 
322,  71  Am.  Dec.  596;  State  T.  Allen,  14 
Wash.  103,  44  Pac  121 ;  Maboney  v.  State,  5 
Wyo.  .620,  42  Pac.  13,  68  Am.  St  Rep.  64; 
Aaron  v.  State,  40  Ala.  307;  Hlgglnbotham 
T.  State,  19  Fla.  fi57.  The  constitutional 
amendment  In  question  did  not  In  terms  re- 
peal tbe  law  conferring  Jurisdiction  upon  the 
courts  to  hear  and  determine  causes  in  which 
a  defendant  bad  been  accused  of  a  crime  by 
informatiw  filed  by  a  district  attorney  prior 
to  the  ad<^on,  and  we  do  not  think  It  does 


by  implication.  The  Criminal  Code  of  1864 
declares  that  no  person  can  be  prosecuted  for 
the  commission  of  a  crime  but  upon  the  In- 
dictment of  a  grand  Jury,  unless  otlwrwlae 
provided  by  law.  Hill's  Ann.  Laws  1892.  1 
1204.  It  also  provides  in  detail  for  the  draw- 
ing and  forming  of  a  grand  Jury,  defines  its 
powers  and  duties,  provides  the  form  of  in- 
dictments and  the  manner  of  finding  and  re- 
turning tlie  same,  and  for  all  snfaseqnmt  prcH 
ceedings  thereon.  In  1888  the  Legislature 
adopted,  as  It  had  power  to  do,  an  act,  mak- 
ing it  lawful  for  a  district  attorney  to 
ceed,  by  information,  against  any  person  ac- 
cused ot  the  cmnmisBion  of  a  crbu^  without 
the  intervention  of  a  grand  Jory.  and  nKorld- 
ing  that  the  form  of  the  information  and  the 
manner  of  setting  out  the  acts  constituting 
the  crime  abonld  be  substantially  the  same  as 
provided  in  case  of  an  indictment  and  that 
from  the  time  the  information  Is  filed  it  abail 
be  construed  like  an  indictmoit  and  shall  be 
deemed  to  be  In  all  respects  tile  same,  and 
Qiereafter  until,  and  indnffing,  finid  Judg- 
ment and  execution.  Laws  1899,  p.  99.  This 
statute  has  not  been  repealed,  and  we  tiiink 
the  recent  c(mstttntl<mal  amendntmt  bad  no 
effect  thereon,  exc^  to  Hieprlve  a  district  a^ 
tomey  of  the  right  to  file  an  Informattoo  in 
the  drcnit  court  1^  regnlrlng  that  all  prose- 
cnUms  in  that  oonrt  thereafter  Instltnted 
shall  be  Indictment  In  all  other  reqiects 
the  statute  is  In  foil  force  and  effect  koA 
the  Jurisdiction  of  the  court  to  proceed  with 
pending  cases  remains  unimpaired.  The  lan- 
guage of  tiie  amendment  Is  In-  tiie  future 
tense,  and  is  susceptible  of  a  construction 
making  it  apirilcable  to  future  and  not  pend- 
ing cases,  and  It  sbould  be  so  ctmstmed  (26 
Am.  ft  Eng.  Ency.  688 ;  Trlst  v.  CabttiaSt  18 
Abb.  Prac.  [N.  T.]  148 ;  Seattle  t.  O'Connell, 
16  Wash.  62S,  48  Pac.  412).  especially  In  view 
of  the  consequences  which  would  result  from 
the  contrary  view  (People  ex  ret  Potter,  47 
N.  T.  876). 

It  will  be  observed  that  the  amendmoit 
does  not  provide  that  a  person  Miall  not  be 
"tried"  or  "prosecuted"  for  a  criminal  of- 
fense, except  iq>on  Indictment  but  simply 
that  he  shall  not  be  charged  therewith.  Tlie 
word  "charged,"  as  applied  to  criminal  pro- 
ceedings, may  have  dlfFer^t  meanings,  ac- 
cording to  the  subject-matter  and  the  con- 
text It  may  mean  the  accusation  which  pre- 
cedes the  formal  trial,  or  It  may  mean  the 
reeponBlblllty  for  the  crime  itself,  and  may 
be  applicable  to  one  who  has  been  cmvicted 
and  la  serving  a  sentence.  2  Adj.  Words  ft 
PhraseB,  1069;  Drlnkall  t.  Spiegel,  68  Conn. 
441,  36  Ati.  830,  36  L.  B.  A  486.  In  common 
parlance  it  signifies  the  formal  commence- 
ment of  a  criminal  proceeding  by  the  filing 
or  returning  of  the  accusatory  paper.  People 
T.  Gamett  129  Cat.  864,  61  Pac.  1114^  When 
we  speak  of  charging  a  person  wltb  tbe  com- 
mission of  a  crime,  we  ordinarily  mean  tbe 
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commencement  of  the  proceeding,  by  the  filing 
ot  a  written  complaint  or  accnsatlon,  and  in 
our  opinion  ft  was  In  thla  sense  that  the 
words  were  used  In  the  constitutional  amend- 
ment in  question.  Hence,  when  it  provides 
that  no  person  sliall  be  charged  with  a  crime, 
except  upon  Indictment,  it  means  that  no 
prosecution  shall  hereafter  be  commenced  ex- 
cept  in  the  manner  stated,  and  does  not  refer 
to  pending  cases.  The  amoidment  does  not 
repeal  or  change  the  law  under  which  defend- 
ant was  tried  and  convicted,  nor  makes  that 
a  criminal  act  which  was  Innocmt  when  com- 
mitted, or  change  the  punishment,  or  alter 
tbe  rnleB  ot  erid^ice^  or  in  any  other  manner 
afEect  any  substantial  right  of  the  defendant. 
It  was  a  mere  change  In  the  prooednie,  and 
Is  proqwctlTe,  not  retro8pecttv&  Smith  t. 
Smith.  88  Gonn.  S87. 
Jndgmait  alBrmed. 


AYRE  T.  HIXSON  et  al. 
(Supreme  Court  of  Oregon.   Dec.  16,  1008.) 

1,  PUADING  (S  2S3*)~-AMBNDUKIfT— AHBWKB 

TO  Amended  Cohpi.aiiit— Scofc 

Where,  in  a  suit  to  foreclose  a  mortgage, 
all  tbe  defendants  answered  jointly  the  ong- 
inal  complaint,  but  It  was  thereafter  amended, 
and  defendants  reserved  the  right,  ptior  to  the 
taking  of  evidence,  to  answer  the  amended  com- 

Elalct,  in  doiog  so  they  were  not  boand  to  ad- 
ere  to  the  defenses  alleged  in  their  original  an- 
sweih  but  coald  set  up  any  defense  otherwise 
available  to  them  or  either  of  them. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Gent.  Dig.  &  74»;  Dec.  Dig.  |  2S3.«] 

2.  EviDsncB  (I  870*)  —  DocmcsnTAET  Bvi- 
DsncK— CEBixnoAta  or  Rbcoid— Aoknowl- 

■DQHEnT— "CONVKTAHCB  DDLT  AOKKOWXi- 
BIHIED." 

B.  &  O.  Comp.  I  5857,  made  applicable  to 
chattel  mortgages  by  section  6684,  requires  the 
connty  derlt  to  certify  on  every  conveyance  re- 
corded the  time  when  received  and  tbe  place  of 
record ;  and  section  5365  makes  a  conveyance 
duly  acknowledged  competent  evidence  without 
fiicther  proof.  Held,  that  snch  certificate  was 
no  part  of  the  "conveyance  duly  aclcnowledged,** 
bnt  was  an  Independent  Instmment,  which  mast 
be  identified  and  offered  in  evidence  in  order  to 
be  evidence  of  the  time  and  place  of  record. 

[ESd.  Note.— For  other  cases,  see  EMdrace, 
Dec  Dig.  I  S70.*] 

8.  Cmattkl  Hobtoages  (|  153*)— Bxcobdino 
— moktoagk  of  both  kiai.  and  fsb80mai< 
Pbopkbtt— Failure  to  Eecobd— Erracr  as 

AGAIHSF  SITBBBQITBNT  PtntCBABEBS. 

B.  &  O.  Comp.  9  6631,  requires  chattel 
mortgages  to  be  recorded  In  a  book  kept  for 
that  parpose^  and  a  general  Index  thereof  kept, 
but  If  the  Instmment  is  to  operate  both  as  a 
mortgage  of  realty  and  personalty,  it  mast  be 
recorded  In  tbe  records  of  realty  mortgages,  and 
the  recorder  shall  Index  It  In  general  index  of 

Ktaoaal^  mortgages,  in  which  case  it  need  not 
recorud  In  the  records  of  mortg^es  of  per- 
•ma]  proper^;  and  section  5688  provides  that 
every  mortgage  of  personalty,  alone  or  with  real 

f property,  a  not  accompanied  by  Immediate  de- 
ivery  and  continued  change  of  poasessioD,  or 
not  recorded  as  provided  In  the  previous  section, 
shall  be  void  as  against  snbseqnent  purchasers 
in  good  faith  for  valuable  consideration.  Held, 
that  where  a  mortgage  of  both  realty  and  per- 
sonalty was  recorded  In  tbe  realty  records,  but 


was  not  indexed  in  the  general  index  of  chattel 
mortgages,  it  was  not  constructive  notice  to  a 
subsequent  purchaser  for  value. 

[Ed.  Note.r— For  othu>  caws,  sea  CStattel  Mor^ 
gages,  Dee.  Dig.  |  163.*] 

4.  ChAITEL  HOBIOAGBS  (I  277*)— FOBBOLO- 
SUBE>— DEnCHSB— Ihetogbht  Pubobaseb  tob 
Valub. 

In  a  nilt  to  toredoee  a  diattel  mortgage, 
where  defendants  claim  as  Innocent  purdiasers. 

under  B.  &  O.  Comp.  8  5638,  providing  that  ev- 
ery mortgage  of  realty  and  personalty,  if  not 
accompamed  by  immediate  delivery  and  contin- 
ued change  of  possession,  or  not  recorded  as  re- 
quired by  section  6031,  shall  be  void  as  against 
subsequent  purchasers,  defendants  mast  allege 
that  they  bad  not  actual  or  eonstmcdve  notice 
of  the  mortgage  or  claim,  and  that  they  are  in- 
nocent purcnasers  for  value. 

[Ed.  Note.— For  other  cases,  see  Chattel  Afort- 
ga«ea,  Dea  Dig.  I  277.*] 

6.  GHATIEI.  M OBTOAOE8  (S  2TS*)  —  FOBBOLO- 
SCBE— BUBOBN  OV  PBOOr— IKNOCBNT  PuB- 
OnASEBB. 

Hie  burden  Is  on  defendants  to  prove  that 
tbey  were  innocent  purchasers,  without  actual 
or  constmctive  notice, 

[E^d.  Note.— For  other  eases,  see  Chattel  Mort- 
gages. Dec.  Dig.  I  278.*] 

6.  Chattel  Mobtgaoes  ({  278*)  —  Fobeclo- 
BUBE— SviuBnoB— NonoE  or  mobtoaob. 

In  S'  mortgage  foreclosure  salt,  where  some 
of  defendants  claimed  as  innocent  purchasers ' 
without  notice,  evidence  held  to  show  that  they 
had  notice  whoi  tiiey  pnrdiased  that  pl^ntiff 
held  mortgages  ob  the  chattel^  so  as  to  pot 
them  on  inquiry. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages. Dee.  Dig.  I  278.*] 

7.  Chattel  Mobtgaqbs  (|  IKI*)— I^novb 

OT     PbOPEBTT  —  "P0BOHABBB     XH  OOOD 

PAmr.'* 

Under  B.  &  Q.  Comp.  {  6638,  mailing  every 
mortgage  of  personal  property,  alone  or  wlto 
real  propertv,  if  not  accompamed  by  immediate 
delivery,  ana  continued  change  of  possession,  or 
not  recorded,  either  as  a  personalty  mortgage,  or 
as  a  realty  mortgage  ana  indexed  as  a  personal- 
ty  mortgage,  void  as  against  subsequent  pur- 
(masers  In  good  faith,  though  a  mixed  mortgage 
was  not  imexed  as  a  personalty  mortgage,  a 
purchaser  having  actual  notice  of  the  mortgage 
was  not  a  "purchaser  in  good  faith"  within  the 
statute. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent,  Dig.  IS  204,  270;  Dec.  Dig.  {  155.* 

ITor  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3117-3121 ;  vol.  8,  p.  7672.] 

8.  Chattel  Mobtoaoes  (§  278*)  — Fobeolo- 
sdbe— Evidence— Subticiehcy. 

In  a  Bait  to  foreclose  a  chattel  mortgage  on 
sheep,  where  defendants  claimed  as  innocent 
purcnasers  of  a  part  of  the  sheep,  evidence  held 
to  show  that  a  large  part  of  tbe  sheep  purchas- 
ed by  them  were  the  Increase  of  sheep  mort- 
gaged. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Dec.  Dig.  I  278.*] 

0.  Chattel  Mobtoaqes  (|  124*)— Opebation 
— Pbopebit  Mobtoagbd— Aimuu  aiid  In- 
obeasb. 

A  chattel  mortgage  Is  merely  a  lien  in  this 
state,  and  does  not  transfer  title,  and  hence,  un- 
der  tbe  rule  that  the  offspring  belongs  to  the 
mother,  the  Increase  of  sheep  mortgaged  belong 
to  the  mortgagor,  unless  the  Increase  was  also 
mortgaged. 

[Ed.  Note.~For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  9  20S;  Dec.  Dig.  |  124.* 
For  other  definitions,  see  Words  and  Fhsases, 

vol.  2,  pp.  1098-1106.] 
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10.  Ohattel  MoBtoAGEs  (§  128*)— Opebation 

— TlUE  TO  PbOPEBTT. 

A  chattel  jnortgage  does  not  transfer  title 
to  the  mortgaged  property  in  this  state,  but  is 
merely  a  lien. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  §216;  Dec.  Dig.  |  129.»] 

11.  Cbatekl  Mobtgages  (S  225*)— TBAKSraB 
or  Pbotbbtt— Rights  or  Pdbohaiek  with 
Notice. 

Where  a  number  of  sheep  were  morteaged 
to  secure  advances,  to  pay  which  the  wool  was 
to  be  delivered  to  the  mortgagee,  and  oUier 
sheep  were  leased  by  the  mortgagee  to  the  mort- 

tagois,  the  wool  from  all  the  sheep  having  been 
eOveied  over  to  the  mortgagee,  the  proceeds  of 
the  tiniaciuDbeied  portion  thereof,  and  the  price 
of  certain  sheep  soicl  to  the  mortgagee,  could  be 
applied  to  the  payment  of  the  advances  r^ard- 
leBS  of  the  terms  of  the  mortgage  and  lease,  so 
far  as  one  subsequently  pnrcnuing  a  part  of 
the  sheep  (nun  the  mortx^rs  witJi  notice  was 
concerned. 

[Ed.  Note.— roT  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  H  469,  470;  Dea  Dig.  | 


12.  Chattel  Hobtgaoes  (|  183*)— Requisites 

— iDEKTiriCATIOIT  OP  PeOPEBTY. 

To  create  a  lien  by  chattel  mortgage  the 
property  must  be  identified  at  the  time  of  the 
execution  of  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages. Dec.  Dig.  I  ISa*] 

13.  Coirrnsioir  or  Goods  (I  7*)— Enror-Iir- 
tebhixtdxe  bt  MisrAEE. 

Where  goods  are  commingled  by  mistake, 
or  accident,  or  bv  the  consent  of  the  owners, 
neither  owner  will  lose  Ms  property,  bat  they 
win  be  treated  as  tenants  In  common,  in  propor- 
tion to  their  interests. 

fEd.  Note.— For  other  cases,  see  Confusion  of 
Goods,  Cent.  Dig.  (  10;  Dec.  Dig.  |  7.*3 

14.  CoKrusioN  or  Goodb  A  6%*)— WBOirortn, 

iNTElHIXrCBB. 

Where  goods  aza  wrongfully  commingled, 
the  wrongdoer  will  Ion  his  interest  therein  un- 
less he  can  Identify  his  goods. 

[Ed.  Note.~For  other  cases,  see  Confusion  of 
Goods,  Dec.  Dig.  t  S)^.*] 

15.  CoNFdsioii  or  Go(H>s  a  0*>— Rights-  of 

PABTIE&— MOBTGAOOB  AND  MOBTOAGBE. 
Where  mortgaged  sheep  were  so  commingled 
with  sheep  of  the  mortgagor  through  his  fault 
that  they  could  not  be  identified  and  separated, 
he  must  suffer  whatever  loss  resulls. 

[Ed.  Note.- For  other  cues,  see  Confusion  of 
Goods,  Ceut  Dig.  1  18;  Dec  Dig.  1  9.*} 

16.  CoNFusion  or  Goods  (I  0*)— Rights  or 

PaBTIES— MOBTGAQOB  AND  MOBTGAGEE. 
Where  mortgagors  of  sheep  intermiDgled  the 
mortgaged  sheep  with  others  not  mor^ged.  so 
that  the  mortgaged  sheep  conld  not  be  Identified, 
though  any  resulting  loss  would  fall  on  the 
mortgagors,  only  sufficient  of  the  commiuKled 
property  can  be  taken  to  pay  the  mortgage  debt. 

[E!d.  Note.— "For  other  cases,  see  Confusion  of 
Goods,  Cent  Dig.  I  13 ;  Dec  Dig.  f  9.*] 

17.  CoirruBiON  or  Goods  (i  9*)— Tbanbfeb  or 
Pbopebtt— Rights  or  Pubcbaseb  with  No- 
tice. 

A  purchaser,  with  notice,  of  mortgaged 
diattels  which  were  commingled  by  the  mor^- 
gor  with  other  chattels  not  mortgaged,  stands  in 
the  same  poeltlon  as  the  mortgagor,  and  the 
mortgagee,  as  against  him,  can  take  all  of  the 
property  necessary  to  satiny  Us  debt 

[Ed.  Note.— For  other  cases,  see  Confusion  of 
Goods,  Dec  Dig.  |  9.*] 


Appeal  from  Circuit  Conrt,  Baker  County; 
William  Smith,  Judge. 

Suit  by  W.  O.  Ay  re  against  Ellzah  BtxBon 
and  others.  From  a  decree  for  plalntUt,  a 
part  of  defendants  appealed.  Affirmed. 

This  Is  a  suit  to  foreclose  four  mortgages, 
which  include  t>oth  real  and  personal  prop- 
erty. It  appears  from  the  record  that  about 
November  26,  1901,  plaintiff  sold  to  the  de- 
fendants, HizBon  A  Ames,  about  530  ewes, 
and  lent  to  them  $1,572,  evidenced  by  a  prom- 
issory note  due  three  years  after  date,  with 
interest  at  10  per  cent  per  annum  after  No- 
vember 26,  1902.  For  the  purpose  of  secur- 
ing the  payment  of  the  loan  Hixson  &  Ames 
executed  to  plaintiff  a  mortgage  upon  "all 
our  sheep  described  as  follows:  Fire  hun- 
dred thirty  (630)  ewes,  part  of  said  ewes 
being  marked  with  an  nnderbit  in  each  ear, 
and  part  of  them  marked  with  an  underblt  in 
left  ear,  and  the  increase  of  said  Bbeep*'; 
also  upon  certain  real  property.  Thereafter, 
on  July  18,  19(^,  plaintiff  leased  to  Hixson  & 
Ames  1,000  yearling  ewes  for  the  period  of 
three  years  from  October  14,  1903,  at  an 
annual  rent  of  $750.  Hixsou  &  Ames  were 
to  pay  all  expenses  of  running  the  sheep,  and 
were  to  keep  them  free  from  liens  or  incnm- 
brances,  and  to  deliver  the  wool  clip  to  Ayre, 
who  was  to  sell  it  and  upon  the  receipt  of 
the  selling  price  was  to  retain  therefrom  suffi- 
cient to  pay  any  balance  due  on  the  notes 
given  for  the  rent ;  and,  in  case  of  failure  of 
Hixson  &  Ames  to  keep  the  covenants  of  this 
agreement,  Ayre  was  to  take  possession  of 
the  sheep  and  their  Increase,  and  to  hold 
such  Increase  until  the  amount  of  damages 
caused  by  any  breach  of  the  terms  of  the 
lease  should  have  been  adjusted.  As  evi- 
dence of  the  annusi  rent  of  $750,  Hixson  & 
Ames  executed  to  Ayre  three  promissory 
notes,  due  July  1, 1904,  July  1, 1905,  and  July 
1, 1906,  respectively,  and  secured  the  payment 
thereof  by  a  mortgage  on  certain  real  estate. 

On  October  14. 1906,  plaintiff  leased  to  Hix- 
son &  Ames  1,032  yearling  ewes  for  the  term 
of  three  years  at  an  annual  rent  of  $1  per 
head,  evidenced  by  three  promissory  notes: 
One  for  $1,249,  due  on  demand;  one  for 
$1,032,  due  one  year  after  date;  and  one  for 
$1,032,  due  two  years  after  date — wltb  in- 
terest at  10  per  cent  per  annum.  The  terms 
as  to  the  running  expense,  wool  dip,  etc. 
were  the  same  In  every  respect  in  this  lease 
as  in  the  lease  of  the  1,000  head  of  ewes 
above  mentioned.  From  the  price  of  the  wool 
Ayre  was  to  retain  suSBcient  to  pay  any  bal- 
ance due  on  the  notes  mentioned,  tt^ther 
with  any  advances  made  by  himself  or  ex- 
penses incurred  on  account  of  the  lease;  and 
on  the  same  date,  as  security  for  the  psyment 
of  the  notes  above  mentioned,  Hixson  &  Ames 
executed  to  Ayre  a  mortgage  upon  certain 
real  property,  and  also  "together  with  the  In- 
crease from  all  the  sheep  rented  to  the  said 
mortgagors  by  a  lease,  hovliufter  mentioned. 
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of  eren  date  berewitb;  also  14  head  of  bucks 
turned  over  with  said  sheep;  and  also  all 
sheep  belonging  to  said  mortgagors  upon 
whldb  said  mortgagee  has  no  mortgage  oir. 
Hen."  Tbere  was  Included  in  the  mortgage 
also  the  further  sum  of  $500,  as  Indemnity 
against  loss  or  damage  caused  by  failure  of 
Hixson  &  Ames  to  keep  the  covenants  of  this 
lease.  It  was  provided  that  after  the  pay- 
ment of  any  of  the  three  notes  the  mortgage 
should  remain  in  full  force  and  effect  as  in- 
demnity in  the  sum  of  $3,813  to  the  mort- 
gagee until  all  covenants  of  the  lease  should 
have  been  fulfilled;  and  if  the  mortgagors 
should  fall  to  pay  the  sums  due,  or  fall  to 
comply  with  any  of  the  covenants  set  forth 
in  the  lease,  the  mortgagee  might  at  the  time 
of  snch  failure  to  pay,  or  breach  of  the  cove- 
nants in  this  mortgage  or  lease,  compel  pay- 
ment for  the  rent,  and  any  damages  which  he 
might  suffer  by  reason  of  snch  Iweach;  and, 
If  Hixson  &  Ames  should  suffer  any  Hen  to 
be  placed  upon  this  band  of  ewes,  the  mort- 
gagee might  at  his  opticm  make  payment 
thereof,  and  the  same  should  become  a  part 
of  the  debts  secured  thereby. 

The  fourth  mortgage  was  given  February 
12,  1907,  by  Hixson  &  Ames  to  Ayre  to  secure 
a  note  of  $1,000,  dated  October  14,  1906,  due 
one  year  after  date,  upon  "all  our  sbe^,  or 
sheep  In  which  we  have  any  interest,  conslst 
ing  of  about  4,000  head  thereof,  together  with 
tbe  Increase  tliwef rom,  and  the  wool  therefrom 
and  thereon  during  the  life  of  this  mortgage, 
or  any  sheep  we  may  hereinafter  acquire  dur- 
ing said  time";  also  upon  tbe  same  lands  de- 
scribed in  tbe  first,  second,  and  third  mort- 
gages. During  the  time  of  these  dealings  be- 
tween plaintiff  and  defendants  Hixson  &  Ames, 
plaintiff 'received  from  them  the  wool  clip 
each  year,  b^lnning  with  the  year  1901,  and 
purchased  from  them  about  779  slieep,  some 
haj*  and  a  few  other  small  items,  the  pro- 
ceeds of  which  be  applied  at  first  as  credits 
on  an  open  account  and  to  tbe  cancellation  of 
notes  for  advances  and  expenses.  Tbe  re- 
mainder was  applied  to  the  payment  of  the 
notes  e^ecially  secured  by  tbe  mortgages. 

On  June  IS,  19(0,  plahitlfl  and  defoidants. 
HlzsfHt  it  Ames,  bad  a  settlement,  in  wblcb 
all  tbe  crests  up  to  that  thne  were  adjusted 
and  apidied,  leaving  tbe  face  of  tbe  note  of 
tbe  mortgage  of  1901  and  tbe  notes  of  the 
mor^ge  of  19GS  unpaid,  and  canoelli^c  all 
other  prior  obll^Uona. 

Tbe  defendants  Brasfleld  Bros,  were  made 
defuidants  In  ttils  salt  because  they  were  in 
poeaesslon  of  sbeep  whicb  plalntlfl  contends 
are  Included  in  tbe  nuatgages.  All  the  de- 
fendants Jfrined  In  an  a.nmrer  to  the  com- 
plaint, and  at  the  time  of  tbe  commencement 
of  tbe  trial  plaintiff  amended  bia  complaint 
by  Inserting  pages  4  and  4^,  which  concern- 
ed only  the  second  cause  of  suit,  and  tbe  de- 
fendants reserved  the  right  at  that  time 
thereafter  to  move  agahist  or  answer  the 
amended  complaint.  Tbe  testimony  was  all 
taken  before  tbe  answers  were  filed,  and  at 


the  time  for  the  argument  defendants  Bras- 
field  Bros,  filed  a  separate  answer,  to  which 
no  objection  was  taken  at  the  time,  and  plain- 
tiff replied  thereto  on  tbe  same  day.  The 
cause  was  tried,  findings  were  made  In  favor 
of  the  plaintiff,  and  a  decree  was  rendered 
thraeon ;  and  defendants  Brasfleld  Bros, 
alone  appeal. 

J.  N.  Hart,  ftv  appellant!.  O.  B.  Mount 
and  If.  D.  Clifford,  for  revpondent. 

BAKIN,  J.  (after  stating  the  facts  as 
above).  At  the  outset  plalntlfl  contends  that 
because  the  defendants  Brasfleld  Bros,  join- 
ed with  Hixson  &  Ames  in  the  orU^nal  an- 
swer, and  therefore  could  make  no  defense 
not  common  to  all  the  defendants  so  answer* 
Ing.  they  cannot  now  by  their  several  an- 
swers avail  themselves  ot  tbe  defense  that 
they  were  Innocent  purchasers.  At  the  time 
the  complaint  was  amended,  defendants, 
consent  of  tbe  court,  reserved  the  rl^t  to 
move  against  or  to  answer  the  same  at  a  snb- 
seQuent  time.  This  was  prior  to  the  taking 
of  any  evidence;  and  in  flllng  their  answer 
to  the  amended  complaint  they  were  not 
bound  to  adhere  to  the  d^enses  of  the  orig- 
inal answer,  nor  were  they  precluded  by  that 
several  answer  from  making  any  defense 
otherwise  available  to  them 

Tbe  first  contention  of  the  defendants 
Brasfield  Bros.  Is  that  there  is  no  evidence 
before  the  court  that  any  of  the  mortgages 
were  recorded,  and  that  the  burden  is  upon 
plaintiff  to  prove  notice  thereof.  At  the  trial 
tbe  original  mortgages  were  identified  and 
offered  in  evidence.  On  the  ba<^  of  these  is 
certified  the  time  when  they  were  received, 
and  a  reference  to  the  t>ook  and  page  in 
which  they  were  recorded,  but  such  certifi- 
cate was  not  Identified  or  c^ered  In  evidence. 
Section  6357,  B.  &  O.  Gomp.,  is  expressly 
made  applicable  to  chattel  mortgages  by  sec- 
tion 6^(4,  Id.,  and  provides  that  tbe  county 
clerk  shall  certify  on  every  convctyance  re- 
corded tbe  time  vrhm  received  and  tbe  place 
of  record;  and  every  conveyance  shall  be 
considered  recorded  at  that  time.  Such  a 
certificate  would  be  evidence  of  Ibe  time  and 
place  of  record.  If  offered  In  evidence;  but 
not  being  Identified  or  offered,  it  Is  not  be* 
fore  the  court  Thia  certificate  Is  no  part 
of  the  mortgage  Identified  by  tbe  witness, 
nor  Is  it  part  ot  tbe  "conveyance  duly  ac* 
knowledged,"  which  la  made  competent  evl- 
d^Ke  without  further  proof  by  section  5355, 
B.  &  C.  Oomp.,  but  Is  an  independent  Instru- 
ment executed  at  a  different  time  and  by  a 
different  person.  In  Drezel  t.  Murphy,  58 
Neb.  210,  80  N.  W.  813,  It  was  held  that  a 
certified  copy  of  a  chattel  mortgage  offered  in 
evidence  was  not  ah  offer  of  tbe  Indorsement 
thereon  of  tbe  flllng.  To  the  same  effect  is 
Fuller  T.  Brownell.  48  Neb.  145.  07  N.  W.  6. 
Therefore,  tbe  certificate  of  record  Indorsed 
on  the  mortgage  is  not  before  the  court  as 
evidence  of  such  record. 

Tbe  defendants  also  objected  to  tbe  mor^ 
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gage  of  February  12, 1907,  for  the  reason  that 
It  1b  not  recorded  as  provided  by  B.  &  C. 
Comp.  {  6631,  Tlz..  that  It  Is  recorded  In  the 
record  of  mortgages  of  real  property,  but  not 
Indexed  In  the  general  Index  of  chattel  mort- 
gages. That  section  provides  that  chattel 
mortgages  shall  be  recorded  In  a  book  kept 
exclusively  for  that  purpose,  and  a  general 
Index  thereof  kept  by  the  recorder;  but  If 
the  Instrument  is  "Intended  to  operate  as  a 
mortgage  of  real  property,  as  well  as  a  mort- 
gage of  personal  pn^rty,  such  Instrument 
may  be  recorded  In  the  records  of  mortgages 
of  real  property,  and  such  county  derk  or 
recorder  of  conveyances  In  whose  office  the 
same  Is  recorded,  shall  Index  the  same  In  the 
general  index  of  mortgages  of  personal  prop- 
erty or  chattel  mortgages  as  well  as  In  the 
general  index  of  mortgages  of  real  property, 
and  the  same  need  not  be  recorded  In  the 
records  of  mortgi^ies  of  personal  property." 
Sectl<ni  5633,  B.  &  G.  Comp.,  provides  that 
every  mor^ge  of  personal  property  alone 
or  with  real  property.  If  not  accompanied 
by  Immediate  delivery  and  continued  change 
of  possession,  or  which  shall  not  be  recorded 
as  provided  In  section  6631,  shall  be  void 
against  subsequent  purchasers  In  good  faith 
for  a  valuable  consideration.  When  a  mort- 
£^ige  Is  Intended  as  a  mortgage  of  both  real 
and  personal  property,  only  when  it  Is  re- 
corded in  the  record  of  mortgages  of  real 
property  and  indexed  in  the  genial  Index  of 
chattel  mortgages  Is  the  mortgagee  excused 
from  having  It  recwded  in  the  book  of  chat- 
tel mortgages.  The  general  taAex  of  chattel 
mor^cages  is  the  mly  means  provided  by  sec- 
tion 6631  1^  which  third  parties  may  find  a 
chattel  mortgage  recorded  only  in  the  rec- 
ord of  mortgages  of  real  property,  niere- 
fore,  by  the  terms  of  the  statute  the  Indexing 
in  flncb  a  case  is  a  part  of  the  recording,  and 
that  mortgage  was  not  at  the  time  of  the 
pnrdiaae  1^  Brasfleld  Bros,  so  recorded  as  to 
be  constructive  notice  fbereot. 

However,  defendants  Brasfi^d  Bros.,  as  a 
defense  to  the  mortgages  set  out  in  the  com- 
plaint, wbidi  are  prior  to  their  purchase,  af- 
flrmatlvely  all^  in  their  answer  tbat  at  the 
time  of  their  purchase  they  "had  no  knowl- 
edge or  notice,  tither  actual  or  constructive, 
that  plalntur  bad  or  claimed  any  mortgage 
or  other  datm  or  lien  ui>on  or  against  said 
she^,  or  any  thereof,  and  that  said  defend- 
ants were  and  are  Innocent  purchasers  for 
value  of  said  sheep."  This  is  a  necessary 
allegation  unda>  tiie  provisions  of  B.  &  C. 
Comp.  S  5633,  above  mraitioned,  and  the  bur- 
den is  upon  defendants  to  prove  it  It  is 
said  in  Hainea  v.  Connell,  48  Or.  469,  474, 
87  Paa  265,  88  Pac.  872,  120  Am.  St  R^. 
885,  that  the  denial  of  the  averments  of  the 
conqtlaint  did  not  ratltle  d^endants  to  make 
the  defense  of  a  bona  fide  purchaser.  That 
was  affirmative  matter  which  they  were  re- 
<iulred  to  plead  in  their  answer,  notwlth- 
etaodlng  the  allegations  of  the  complaint.  It 
is  also  BO  held  in  Rhodes  t.  McGarry,  19  Or. 


222,  23  Pac.  971,  Jennings  t.  Lentz,  90  Or. 
483,  93  Paa  827,  and  In  many  other  cases  in 
this  court  In  Laurent  v.  Lanning,  32  Or. 
11,  51  Pac.  80,  it  Is  held  necessary  for  the  at- 
taehlng  creditor  to  show  that  plalntUta' 
"mortgage  was  unrecorded  at  the  time  be  In 
good  faith  acquired  the  Judgment;  that  is 
to  say,  In  order  to  advance  his  eqult;  above 
that  of  the  plaintiffs,  he  must  show  plain- 
tiffs' laches  in  not  complying  with  the  terms 
of  the  statute  under  which  be  claims  superlw 
right,  and  this  Imposes  upon  him  the  duty  of 
showing  the  want  of  record."  Among  the  de- 
cisions of  other  states  there  Is  a  want  of  uni- 
formity upon  this  point  The  following,  how- 
ever, support  this  view :  Wyse  v.  Dandrldge, 
36  Miss.  672,  72  Am.  Dec.  149;  Fowler  v. 
Merrill,  11  How.  875,  IS  L.  Ed.  736 ;  Dlemer 
V.  Guernsey,  112  Iowa,  893,  88  N.  W.  1047; 
Wright  V.  Larson,  51  Minn.  821,  63  N.  W. 
712.  88  Am.  St  Rep.  504 ;  Ransom  v.  Schme- 
la.  13  Neb.  73,  12  N.  W.  926.  Therefore,  the 
burden  is  upon  the  defendants  claiming  to 
be  purciiasers  without  notice  of  the  prior 
Hens  of  plaintiff  to  prove  such  want  of  no- 
tice, either  actual  or  constructive.  The  an- 
swer alleges  want  of  notice,  and  there  is 
some  evidence  tending  to  show  that  the  pur- 
chase was  made  without  actual  notice,  but 
not  that  It  was  without  constructive  notice. 
The  defendant  Geo.  Brasfleld  testified  that 
the  mortgage  was  recorded,  and  thoe  Is 
no  evidence  that  it  or  the  two  prior  ones 
were  not  duly  recorded. 

As  to  the  question  of  actual  notice  to  de- 
fendants Brasfleld  Bros..  Oxman  testified 
that  he  had  had  a  conversation  with  the  de- 
fendant Geo.  Brasfleld,  some  time  in  Sqitem- 
ber,  before  the  delivery  of  the  sheep,  near 
the  Stockman's  Saloon  down  on  Front  street, 
in  which  conversation  Geo.  Brasfleld.  refer- 
Tlag  to  the  purchase  of  the  sheep,  said  tlut 
he  had  a  written  contract  for  such  pM^nhBiw, 
on  wliidi  m<Mi^  had  beat  paid*  saying,  "I 
says  to  him,  *Hr.  Ayre  faas  this  stuff  mort- 
gaged for  more  thui  it  Is  wtntb.* "  Ox- 
man  further  testified  that  be  had  a  second 
convexsatlon  with  him  after  the  ddivery  of 
the  She^  In  the  fore  part  of  October  at  the 
comer  of  Maine  street  on  WasUi^tton,  across 
from  the  Geyser  Grand  Hotel,  when  he  again 
called  Geo.  Brasfleld's  attentirai  to  the  mort 
gage,  and  the  latter  said  that  be  bad  hired 
an  attorn^  to  lo6k  it  up,  and  that  thwe 
was  no  mortgage  given  on  the  property  lie 
bought;  and  Geo.  Brasfleld  admits  that  he 
liad  such  a  conversation  with  Oxman  near 
GrlBwold's  store  on  the  23d  of  October,  after 
the  dellveiT  of  the  sheep  and  payment  there- 
for. Defendant  Ames  ssys  that  at  the  time 
Brasfleld  Bros,  bou^  the  sheep  be  told  the 
defeidant  Jim  Brasfleld  that  Ayre  had  some 
mortgi^fes  on  the  yearlings.  We  tiilnk  the 
conclnsl<»i  Is  unavoidable  that  Brasfl^  Bros, 
had  notice  when  they  purchased  the  she^, 
and  before  they  paid  for  tli«n,  that  Ayre 
had  mortgages  upon  all  or  upon  some  of 
them.  This  was  suffldoit  to-^ve  put  them, 
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on  Inquiry,  which  would  hare  led  to  a  dlB- 
dosnre  of  all  the  facts  In  relation  thereto. 
Therefore  the  defendants  Brssfleld  Bros, 
are  not  pnrchaaen  In  good  faith  within  the 
proTlBlong  of  B.  &  O.  Comp.  |  663S. 

The  mortgage  of  1901  was  upon  the  sheep 
described  and  their  Increase.  The  mort- 
gi^  of  1906  does  not  Include  any  sheep. 
The  mortgage  of  October  14.  1906,  Includes 
the  Increase  of  1,082  yearling  ewes,  describ- 
ed In  the  lease  of  that  date,  also  all  sbeep 
belcmglng  to  the  mortgagors  upon  which  the 
mortgagee  has  no  lien.  This  recognizes  that 
there  were  other  sheep  mortgaged  to  Ayre. 
It  does  not  In  terms  Include  the  Increase  of 
the  sheep  mentioned  In  the  last  description ; 
that  Is,  it  Includes  all  sheep  then  In  defend- 
ant's possession,  and  the  Increase  thereof, 
exc^  the  Increase  of  those  accumulated 
from  the  1,000  head  leased  In  1003.  The 
mortgage  of  1907  covers  all  sheep  owned  by 
the  defendants,  and  the  Increase  thereof,  and 
indndes  all  the  sheep  purchased  by  the  de- 
fendants Brasfield  Bros.  Ames,  In  bis  testi- 
mony, says  that  none  of  the  sheep  described 
In  the  1901  mortgage  were  Inclnded  In  the 
sale  to  Brasfldd  Bros.  But  this  cannot  be 
tme,  as  tbe  Increase  of  the  sheep  Included  in 
the  mortgage  of  1901  for  the  year  1902  was 
400  lambs,  and  tor  190S,  BOO  lambs,  and  It  Is 
reastmable  to  aappose  that  this  Increase 
prospered  as  well  as  the  others.  He  says 
that  they  sheared  2,200  or  2,800  dieep  In  the 
spring  of  1004,  which  Included  1,000  head 
leased  In  October,  190B.  Therefor^  more 
than  half  of  the  sheep  In  defendants'  posses- 
sion bi  the  spring  of  1904  were  owned  by 
defendants  and  were  Inclnded  In  the  mort- 
gage of  1901 ;  and  the  conclusion  Is  unavoid- 
able that  a  large  proportion  of  the  sheep 
■old  to  Brasfleid  Bros,  must  have  been  tbe 
increase  of  the  original  stodc  of  1901  and  of 
the  1,082  Sheep  leased  In  October,  190S,  and, 
tberef6r.  Included  In  the  mortgages  of  1901 
and  19(K!,  and  that  all  were  Included  In  the 
mortgage  of  1007. 

Plaintiffs  contend  that  the  mortgage  of 
190S  Indudes  Qie  Increase  of  all  she^p  men- 
tioned therein,  <m  ttie  theory  that  the  off- 
ering of  fonale  anlmala  belongs  to  the  own- 
er of  tbe  mother.  This  Is  true  In  most  states 
wb«e  the  chattel  mortgage  transfers  flie 
title  to  the  mortgagee.  Northwestern  Bank 
T.  Freeman,  171  U.  S.  620, 10  Sap.  Gt  86,  48 
l4.  Bd.  807 :  Jones,  GhattefHtgs.  (5th  Bd.)  149. 
With  the  exc^on  of  the  state  of  Texas,  we 
btilere  that  ^  the  courts  so  bolding  do  so 
on  the  theory  that  the  mortgagee  holds  the 
title  to  the  mortgaged  property.  In  Texas 
the  mortgage  does  not  transfw  llie  title, 
bat  fs  only  a  lien  Qpon  the  property.  The 
court  In  that  state  h<Ma  that,  as  between  the 
parties  at  least,  the  Uen  will  also  Include  the 
increase,  eren  when  not  especially  mentioned. 
Bank  T.  Mortgage  Co..  86  Tex.  686,  26  B.  W. 
488.  Bat,  under  the  rule  that  tbe  offspring 
belongs  to  the  owner  of  the  mother,  the  In- 
crease in  Oregon  belongs  to  the  mwtgagor, 


unless  the  Increaibe  Is  also  mortgaged,  as  he 
Is  the  owner  of  the  mother.  This  is  the  hold- 
ing In  Shoobert  t.  De  Motta,  112  OaL  215,  44 
Pac.  487,  63  Am.  St  Rep.  207,  First  Nat  Bank 
T.  Erreca.  116  Cal.  81.  47  Pac.  026,  68  Am. 
St  Sep.  133,  and  Battle  Greek  Bank  v.  First 
Nat  Bank,  62  Neb.  825,  88  N.  W.  145,  56  L. 
R.  A.  124,  where  the  mortgage  Is  only  a  lien. 
In  Oregon  a  chattel  mortgage  does  not  trans- 
fer the  title  to  the  mortgaged  property,  but 
is  only  a  lien  thereon  (Chapman  v.  State,  6 
Or.  482 ;  Knowles  t.  Herbert  11  Or.  64,  240, 
4  Paa  126),  and  unless  the  mortgage  in  terms 
Includes  the  Increase  It  Ifl  not  subject  to  the 
mortgage  lien.  These  mortgages  are  security 
not  only  for  the  paymoit  ift  the  notes  therein 
mentioned,  but  also  for  the  ftdflllment  of  tbe 
covenants  of  the  reepectlTe  leases,  which 
would  Include  the  care  of  the  elbeep  for 
which  the  adrances  were  made.  The  wool 
ot  some  of  the  sheep  was  probably  not  cov- 
ered by  the  mortgage  or  by  the  terms  of  the 
lease;  that  Is,  tbe  wool  fnnn  such  of  the  In- 
crease as  was  not  inclnded  In  the  mortgage. 
The  wpol  from  all  the  sheep  owned  by  the 
defendants  having  been  delivered  to  Ayre, 
the  proceeds  of  the  unincumbered  portltm 
thereof  and  the  price  of  the  sheep  sold  to 
him  could  well  be  applied  by  Ayre  to  the 
payment  of  advances  regardless  of  the  terms 
of  the  mortgages  or  leases,  and  Brasfleid 
Bros,  have  no  ground  for  complaint 

Defendants  urge  that  to  enable  plaintiff 
to  foreclose  his  mortgages  he  must  Identic 
the  property  Included  therein.  The  rule  Is 
that  to  create  a  Hen  on  personal  property  by 
chattel  mortgage  tbe  property  must  be  Iden- 
tified at  the  time  of  the  execution  of  the  In- 
strument This  Is  the  point  Involved  In  Greg- 
ory A  Co.  V.  N.  P.  L.  Co.,  15  Or.  447,  17  Pac. 
143,  and  Lee  v.  Cole  and  Stmble,  17  Or.  5S0, 
21  Pac.  81S,  relied  upon  by  defendants,  but 
not  the  difficulty  here.  The  property  when 
mortgaged  was  Identified;  and  the  question 
now  Is,  whether  plaintiff  can  or  Is  required 
to  Identify  sbeep  properly  mortgaged  with 
which  tbe  mortgagor  In  possession  has  com- 
mingled some  of  his  own  sheep.  It  is  a  ques- 
tion of  confusion  of  goods.  Tbe  remedies  of 
the  parties  owning  portions  of  the  inroperty 
so  commln^ed  dQ>end  upon  the  drcumstan- 
oes  ot  the  commlnfl^lng;  namely,  whether  by 
conamt  of  the  owners,  by  mistake  or  acci- 
dent or  whether  it  was  the  result  of  win- 
fol,  careless,  or  flnudideut  cmduct  In  tiie 
first  two  cases,  as  between  the  owners,  neith- 
er of  them  will  lose  his  prop^ty,  but  each 
will  be  treated  as  a  tenant  In  common  In  pro- 
portion to  his  intwest;  but  where  willful 
or  vrcmgful.  flie  conmilngler  <a  wrongdoer 
forfdts  his  Interestai  unless  he  can  Identic 
his  goods.  Jones,  Chat.  Htg.  (6th  Bd.)  ( 
481;  6  Am.  ft  Bug.  Bnty.  Law,  502;  Ilfeld 
V.  Zlegler,  40  Colo.  401,  01  Pac.  829;  Fuller 
V.  Paige,  26  lU.  8S8,  79  Am.  Dec:  879;  Kreu- 
eer  v.  Oooiiey,  MA.  582 ;  Home  v.  Hanson, 
68  N.  H.  aOl.  44  AtL  282;  Boot^  Bonnema, 
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22  Wla.  539;  The  Idaho,  98  IT.  &  S75,  23  L. 
Ed.  97S;  Alley  t.  Adams.  44  Ala.  609;  Wll- 
lard  T.  Bice,  11  Hetc.  (Masa.)  493,  45  Am. 
Dec.  22S.  See,  also,  extended  note  to  Pul- 
dfer  T.  Fage^  64  Am.  Dec.,  at  page  691. 

If  It  were  possible  to  ascertain  the  retire 
proportion  of  the  sheep  which  belonged  to 
the  mortgagor  and  mortgagee,  respectlTely, 
each  might  take  Ms  proportionate  share  of 
the  whole;  bat  from  the  testimony  of  the 
mortgagors  this  is  not  possible,  as  they  conld 
not  even  approximate  the  nomber  of  sheep 
not  covered  by  the  mortgage,  and  it  is  their 
fault  that  there  Is  confnslon,  and  they  must 
suffer  the  loss.  Jones,  Chat  Mtg.  {  481. 
This  works  no  hardship  on  Hlxson  &  Ames, 
as  only  sufficient  prc^rty  can  be  taken  to 
pay  their  debts  to  Ay  re,  and  as  we  have 
found  that  Brasfleld  Bros,  purchased  with 
notice  of  the  mortgages  they  are  In  no  better 
position  than  the  mortgagors,  and  the  mort- 
gagee may  take  the  entire  property  from  such 
purchasers.  Jones,  Chat.  Mtg.  S  481 ;  Ilfeld 
T.  Ziegler,  40  Colo.  401.  91  Pac.  825 ;  Adams 
T.  Wildes,  107  Mass.  123 ;  Ereuzer  t.  Goopey, 
45  Md.  682 ;  Home  T.  Hanson,  OS  N.  H.  201, 
44  AU.  292 ;  Fuller  t.  Paige,  26  111.  358,  70 
Am.  Dec  379. 

Therefore,  the  decree  of  the  lower  court  Is 
affirmed. 


BOIRB  et  al.  t.  YAMHILL  COUKTT. 
(Supreme  Court  of  Or^n.  Dec  22,  1908.) 

HlGHWATS  Ji  64*>-BSTABL1BHMERT— PLEAD- 

OO  AlfD  ETIDENCK. 

Id  a  suit  to  restrain  the  location  of  a  high- 
way, a  claim  that  the  road  viewed,  located^  and 
established  was  on  the  north,  instead  of  the 
south,  side  of  a  stream,  and  that,  instead  of 
nmnfog  in  a  northwesterly  direction  to  the  ter- 
minal point  as  described  in  the  petition,  it  ran 
in  a  Bonthwesterly  direction  for  a  considerable 
distance,  and  then  made  an  obtuse  angle  with 
the  route  petitJoned  for,  could  not  be  urged  un- 
less pleaded. 

[Eld.  Note.— For  other  cases,  see  Highways, 
Dec  Dig.  (  04.*] 

Appeal  from  Circuit  Cour^  Tamhlll  Coun- 
ty ;  William  Qalloway.  Judge. 

Suit  by  Floraice  E.  Terry  Boire  and  anoth- 
er against  TamfaUI  Conn^.  From  an  order 
Bustalntng  a  demurrer  to  tbe  omiplaint,  plain- 
tiffs appeal.  Affirmed. 

This  Is  a  suit  to  enjoin  and  restrain  de- 
fendant county  and  its  officers  and  agents 
from  opening  a  county  road  over  and  across 
the  premises  of  -plaintiffs  as  laid  out  and  es- 
tablished by  the  county  court  on  April  8, 
1905.  The  complaint,  after  describing  plain- 
tiffs' land,  sets .  out  in  full  the  petition  for 
the  proposed  road;  the  notice  thereof  and 
proof  of  posting;  the  order  of  the  county 
court,  directing  the  board  of  county  road 
viewers  to  meet  at  a  certain  time  and  place 
to  view  out  the  proposed  road,  and  to  re- 
port to  the  court  as  to  Its  practicability  and 


public  utility,  and  the  damages,  If  any,  that 
would  be  sustained  by  persons  through  whose 
land  it  will  run;  the  report  of  the  viewers, 
together  with  the  field  notes  of  the  road  as 
actnally  surveyed  and  located  by  them ;  and 
the  order  of  the  county  court  establishing 
the  road  and  ordering  It  opened.  It  Is  then 
averred  that  the  county  court  had  no  juris- 
diction or  authority  to  make  the  order  estal>- 
lishlng  the  road,  and  tliat  the  road  super- 
visor, under  Instructions  of  the  county  and 
Its  officers,  entered  upon  plaintUEs'  land  and 
commenced  to  grade  and  remove  earth  there- 
from, and  continues  and  threatens  to  do  so, 
to  plaintiffs'  Irreparable  Injury  and  dam- 
age. A  demurrer  was  sustained  to  the  com- 
plaint, and  plaintiffs  ai^teal. 

Geo.  W.  Joseph,  for  app^lants.  B.  L.  Con* 
ner,  for  respondent 

BEAN.  G.  J.  (after  staUng  the  facts  as 
above).  There  are  no  statements  in  the  com- 
plaint Bhowlng  in  what  respect  the  proceed- 
Ii^  of  the  county  court  establishing  the  road 
In  question  are  alleged  to  be  void  and  with- 
out Jurisdiction.  Two  points  are  made  In 
the  brief:  (1)  Th^t  the  intermediate  points 
of  the  proposed  road  are  not  sufficiently  des- 
ignated in  the  petition ;  and  that  there  is 
a  material  variance  between  tiie  route  of  ttie 
Iiropbeed  road  as  described  In  the  petition 
and  that  actually  established.  The  first 
point  does  not  seem  to  be  insisted  upon,  and 
it  Is  enough  to  say  that  the  description  is  suf- 
ficiently definite  and  certain  within  Hie  rule 
annotmced  by  this  court  in  Ames  v.  Union 
County.  17  Or.  600,  22  Pac  118.  and  Nelson 
V.  Yamhill  County,  41  Or.  560,  69  Pac  678. 
The  other  point  is  that  the  road  selected  by 
the  viewers  and  actually  established  by  the 
county  court  was  not  upon  the  route  describ- 
ed in  the  petition.  In  the  petition  for  the 
location  of  the  road  a  certain  point  on  Otter- 
brook  is  designated  as  one  of  the  Intermedi- 
ate points,  from  which  the  road  Is  to  run 
on  the  south  side  of  said  creek  to  its  inter- 
section with  the  west  line  of  the  Spencer 
donation  land  claim ;  and  from  thence  In  a 
northwesterly  direction  on  the  most  practi- 
cable ground  to  a  certain  iron  pin  or  stake, 
the  terminal  of  the  road.  It  Is  claimed  that 
the  road,  as  viewed  out  and  located  by  the 
viewers  and  established  by  the  coun^  court. 
Is  on  the  north,  and  not  the  south,  side  of 
Otterbrook,  and  that,  in  place  of  running  in 
a  northwesterly  direction  from  the  west  line 
of  the  Spencer  donation  land  claim  to  the 
terminal  point,  it  runs  In  a  southwesterly  di- 
rection for  a  considerable  distance,  thus  mak- 
ing an  obtuse  angle  with  the  route  as  con- 
tained in  the  petition.  There  are  no  allega- 
tions In  the  complaint  upon  which  to  base 
either  of  these  contentions.  Otterbrook  is 
not  mentioned  in  the  record  of  the  county 
court  except  In  the  petition  and  the  notice. 
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It  la  not  referred  to  in  tbe  report  of  tlie 
Tleweft  nor  In  the  field  notes  of  the  road  u 
Burreyed  and  located  by  them,  and  tbere  la 
therefore  no  means  of  determining  from  tbe 
record  wbetber  It  follows  tb«  aontb  or  nortb 
side  of  sncb  bro<A.  Neither  la  there  any- 
thing In  the  record  nor  arerment  In  the  com- 
plaint to  show  wbether  the  road  mns  In  a 
northwesterly  or  sontbwesterly  direction  from 
the  west  line  of  the  Spuicer  donation  land 
claim.  These  are  matters  of  fact  aliunde 
the  record,  and,  If  relied  upon  by  plaintiff  aa 
a  ground  for  equitable  relief,  ahoold  be  aver- 
red In  the  compljiint. 

There  was  no  error  in  anstalnlng  the  de- 
murrer, and  tbe  decree  of  tbe  court  below  is 
affirmed. 


PATTT  T.  SALEM  FLOURING  MILLS  CO. 
(Supreme  Court  of  Orefiron.   Dec  22,  1908.) 

1.  Taui,  at  1S9*>  ~  QuGBTiONB  OF  Law  ob 
Fact— WBianT  and  Surwiaaacr  of  Bti- 

DBSrOB. 

The  degree  of  proof  required  of  a  plaintiff, 
who,  in  order  to  obtain  a  favorable  judgmeat, 
most  sustain  the  material  issues  inTOlved,  li 
BUierally  classed  aa  a  probability,  and,  If,  when 
he  rests  his  case,  the  facts  which  were  iucum- 
bent  upon  him  to  establiBh  appear  from  tbe  evi- 
dence as  merely  possible,  the  court,  upon  mo- 
tion of  the  adverse  party,  should  grant  a  Judg- 
ment of  nonsuit  for  failure  to  prove  a  material 
issue:  but,  when,  however,  after  the  plaintiff 
rests  his  case,  It  appears  from  his  evidence  that 
the  facts  devolving  upon  him  to  make  man- 
ifest are  quite  probable,  his  cause  has  passed 
the  danger  point  of  a  nonscit.  and,  together 
with  tbe  defendant's  evidence,  if  olfered,  should 
be  submitted  to  the  jury  for  them  to  determine 
the  credibility  of  the  witnesses  and  tbe  weight 
of  the  testimony,  by  comparing  aod  considering 
the  bnlanclng  probabilities. 

FEd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  SI  882,  838,  88&-«40:  Dec.  Dig.  {  139.*] 

2.  Tbiax.  (I  16S*)— NoHBDiT— HonoNa— Ad- 
lassioKB. 

A  motion  for  nonsuit  admits  the  truth  of 
pJalntHTs  testimony,  and  eveiy  legitimate  infer- 
ence of  fact  which  may  be  reasonably  deduci- 
ble  therefrom. 

[Gd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  374;  Dec  Dig.  |  165.*]  • 

8.  8au8  (f  08*)— Actions  fob  Pbicb— Qubs- 
TioiTS  fob  Jubt— Evidbnob—Nonbuit. 

Ou  an  Inue  as  to  whether  the  delivery  of 
wheat  to  a  warehoiiBeman  was  a  sale  or  bail- 
ment, plaintiff's  evidence  that  it  was  a  sale 
held  sufficient  to  go  to  the  Jury  as  against  a 
motion  for  a  nonsuit. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  I  146;  Dee.  Dig.  f  58.*] 

4.  Tbiax.  d  177*)  —  DiBEonoif  of  Vebdict— 

Nonsuit  —  Waives  of  Jubt  Tbial  — "Mo- 
tion FOB  Nonsuit." 

A  motion  for  ncmsuit  at  the  close  of  plain- 
tiff's case  la  tantunount  to  a  demurrer  to  the 
evidence  on  the  ground  that  It  Is  Insufflcleot  to 
establish  one  or  more  of  the  material  issues  de- 
volving upon  the  plaintiff  to  prove,  and  that  the 
crause  therefore  snould  not  be  submitted  to  •the 
jury,  and  where  defendant  offers  no  evidence 
sfter  tbe  denial  of  tbe  motion,  and  the  plaintiff 
moves  for  a  directed  verdict,  the  court  may  di- 
rect the  verdict ;  there  being  some  evidence  to 


sustain  plaintiff's  case,  as  both  parties  have 
waived  toe  right  to  a  jury  trial  submitting 
the  case  to  tne  court 

[Eld.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  1  400 ;  Dec.  Dig.  {  177.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  p.  4611;  vol.  8,  p.  7725.] 

5.  Appbai.  and  Bbbob  n  997*)— Review— Di- 

BBOnO  VXBOICTS  —  QUUnONB  GONSIDBBin. 

Where  a  motion  tor  nonsuit  at  the  close  of 
plaintiff's  case  Is  denied,  and  exception  talLen, 
and  defendant  introduces  no  evidence,  and  plain- 
tiff moves  for  a  directed  verdict,  <(rtiich  is  grant- 
ed and  exertion  taken,  on  appeal  the  denial  of 
the  nonsuit  is  only  open  for  review,  and  will  be 
sustained  if  there  be  any  evidence  to  support 
the  judgment 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  1  4024  ;  Dec.  Dig.  I  897.*] 

On  rehearing.  Modified. 

For  former  <v»txilon,  see  96  Paa  1106. 

MOORE,  J.  At  a  rehearing  of  this  cause 
It  was  insisted  by  plaintiff's  counsel  that, 
ellmtoattng  the  evidence  which,  In  the  former 
opinion,  was  held  to  be  Inadmissible,  tbe  re- 
maining testimony  Is  sofflclent  to  justify  the 
directed  verdict  for  th^  client,  and  that, 
this  being  so,  tbe  Judgment  should  have  been 
affirmed.  Instead  of  reversed,  and  a  new  trial 
ordered.  As  tbe  question  now  presented  was 
not  suggested  at  the  prior  hearing,  it  Is  es- 
sential to  refer  to  the  proceedings  which 
terminated  the  action.  The  transcript  shows 
that,  after  the  plaintiff  bad  Introduced  tils 
evidence  and  rested,  the  defendant's  counsel 
moved  for  a  nonsuit,  on  tbe  ground  that  tbe 
evidence  offered  did  not  sufficiently  establish 
a  cause  to  entitle  It  to  be  submitted  to  the 
jury.  This  motion  waa  denied  and  an  ex- 
ception allowed,  whereupon  defendant's  coun- 
sel announced:  "We  have  no  witnesses." 
Tbe  plalntlfTa  counsel  then  moved  for  a  di- 
rected verdict  for  tbelr  dient,  based  on  tbe 
pleadings  and  the  uncontradicted  testimony 
as  to  all  tbe  material  issues,  which  motion 
was  granted  and  an  exceptlcm  reserved. 

Tbe  degree  of  proof  required  of  a  plain- 
tiff, who,  In  order  to  obtain  a  favorable  Judg- 
ment, must  sustain  tbe  material  issues  In- 
volved, Is  generally  classed  as  a  probability. 
If,  when  be  rests  his  case,  the  facts  which 
were  incumbent  upon  bim  to  establish  ap- 
pear from  the  evidence  as  merely  possible, 
the  court,  upon  motion  of  the  advise  party, 
should  grant  a  judgment  of  nonsuit  for  fail- 
ure to  prove  a  material  issue.  When,  how- 
ever, after  tbe  plaintiff  rests  his  case,  it  ap- 
pears from  bis  evidence  that  the  facts  de- 
volving upon  him  to  make  manifest  are  quite 
probable,  bis  cause  has  passed  the  danger 
point  of  a  nonsuit,  and,  together  with  the 
defendant's  evidence,  if  offered,  should  be 
submitted  to  tbe  Jury  for  them  to  determine 
the  credibility  of  tbe  wltneaaes  and  tbe 
weight  of  the  teatlmony,  by  comparing  and 
considering  the  balancing  probabilities.  Wig- 
more,  Ev.  S  2487,  p.  3529,  note  7.  As  the  line 
of  demarkatton  between  the  degrees  of  proof 
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known  aa  poBSlblllty  and  probability  is  In- 
distinct, courts,  when  called  upon  to  deter- 
mine, aa  matters  of  law,  whether  or  not  cer- 
tain erldence  falls  within  one  or  the  other  of 
these  classes,  cannot  always  agree.  In  the 
case  at  bar,  by  eliminating  the  testimony 
which  has  been  excladed,  and  by  Invoking  in 
favor  of  the  remainder  of  the  evidence  all 
Inferences  and  presnmptlons  that  are  reason- 
ably dedudble  therefrom,  as  is  required 
when  the  safflclency  of  testimony  Is  chal- 
lenged by  a  motion  for  a  nonsuit  (Morgan's 
Estate,  40  Or.  233,  77  Pac.  608,  78  Pac.  1029), 
the  case  will  be  considered  on  its  merits. 

The  theory  upon  which  the  plaintiff  seeks 
to  sustain  the  action  Is  that  the  delivery  of 
certain  wheat  at  the  defendant's  mills  con- 
stituted a  sale,  entitling  him  to  recover  the 
value  of  the  grain;  while  the  defendant 
maintains  that  the  deposit  was  a  bailment 
There  are  statements  in  the  testimony  of 
several  witnesses,  who  left  their  wheat  at 
the  mills,  that  after  the  delivery,  when  they 
-concluded  to  sell,  they  notified  the  defendant, 
and  accepted  the  price  which  It  then  offered. 
At  the  trial  herein,  the  defendant's  counsel, 
attempting  to  prove  that  the  title  to  the  pn^ 
erty  did  not  pass  by  the  delivery,  sought  to 
show  by  cross-examlulng  one  of  the  pialn- 
tltTs  witnesses  that  J.  H.  Patty,  the  plain- 
tiff's intestate,  hypothecated  his  wheat  to  a 
third  party,  after  delivering  It,  and  that  oth- 
er depositors  had  Insured  their  wheat  after 
storing  It  with  the  defendant;  but  this  tes- 
timony was  excluded  on  the  ground  that  it 
was  Incompetent  An  examination  of  the 
testimony  discloses  that  the  witness  referred 
to  had  not  on  direct  examination  alluded  to 
the  matters  thus  attempted  to  be  brought  out 
on  croes-examlnaljion.  The  only  evidence 
ther^ore  that  tends  to  show  a  bailment  Is 
the  declaration  of  some  of  the  witnesses  who, 
In  response  to  questions  asked  them  by  de- 
fendant's counsel,  referred  thereto  as  here- 
inbefore Indicated;  but  each  of  such  wit- 
nesses had,  on  direct  examination,  stated 
facts  by  which  a  sale  was  clearly  established. 
It  also  appears  that  persons  having  wheat 
at  the  mills  received  from  the  defendant 
load  checks,  in  exchange  for  which  they  ob- 
tained receipts :  copies  thereof  being  set  forth 
in  the  case  of  Savage  v.  Salem  Mills  Oo^  48 
Or.  1,  85  Pac.  e9. 

Notwithstanding  the  contradictory  state- 
ments mentioned,  we  believe  that,  from  the 
testimony  held  admissible,  the  custom  alleged 
in -the  complaint  was  ratablished  with  such 
a  degree  of  proof  as  to  entitle  the  cause  to 
be  submitted  to  the  Jury,  and  that  the  mo- 
tion for  a  nonsuit  was  properly  denied.  Such 
a  motion  Is  tantamount  to  a  demurrer  to  the 
evidence,  based  on  the  ground  that  it  Is  In- 
sufficient to  establish  one  or  more  of  the 
material  Issues  devolving  upon  the  plaintiff 
to  prove,  and  that  the  cause  therefore  should 
not  be  submitted  to  the  Jury.  If,  when  the 
motion  is  denied,  the  defendant  declines  to 
offttr  any  eviOeaab,  and  there  be  no  contro- 


versy In  respect  to  the  questions  of  llie  re- 
covery, the  court  may,  in  civil  actions,  di- 
rect a  verdict  for  the  plaintiff.  Thus,  in 
Wlnchell  V.  Hicks,  18  N.  T.  658,  It  was  ruled 
that  a  defendant  moving,  on  the  conclusion 
of  the  evidence,  for  a  n<msalt,  which  was 
dented,  if  he  desired  that  the  questions  of 
fact  should  be  submitted  to  the  jury,  was 
required  distinctly  to  request  it,  and  could 
not  on  appeal  contend,  under  a  general  ex- 
ception to  the  direction  of  a  verdict,  that 
there  were  questions  of  foct  which  shonld 
have  been  submitted,  ^at  decision  vras 
rendered  under  a  statute  w^lch  required  all 
issues  of  fact  to  be  tried  a  Jury,  and 
which  also  contained  a  danse  identical  with 
B.  &  0.  Comp.  I  157,  to  wit:  "Trial  by  Jury 
may  be  waived  by  the  several  parties  to  an 
Issue  of  fact.  In  actl(ms  on  contract,  and 
with  the  ossrat  of  the  court  in  other  actions, 
in  the  mann»  following:  (1)  By  foiling  to 
appear  at  the  trial;  (2)  by.  written  consent, 
In  person  or  by  attorn^,  filed  with  the  clerk ; 
(3)  by  oral  consent  in  open  court,  entered  In 
the  minutes."  The  rule  thus  annotmced  In 
New  York  has  been  r^eatedly  followed  in 
that  state.  Thus,  In  Dillon  v.  Cockcroft  90 
N.  Y.  649,  650,  the  opinion  of  the  trial  court 
in  that  action  was  adcqpted,  as  follows: 
"There  was  no  error  In  directing  a  verdict 
for  the  plaintiff.  The  defendant's  counsel 
did  not  ask  to  go  to  the  jury  upon  the  facts, 
but  made  a  motion  to  dismiss  the  complaint, 
which  was  denied  before  the  plaintiff  moved 
that  the  court  direct  a  verdict  The  motion 
to  dismiss  the  complaint  was  equivalent  to  a 
request  to  direct  a  verdict  In  favor  of  the  de- 
fendants. Such  being  the  case,  the  parties 
by  the  motion  made,  each  one  of  them,  vir- 
tually agreed  to  submit  the  question  of  fact 
to  the  Judge,  and  under  such  circumstances, 
if  there  is  any  evidence  to  uphold  the  deci- 
sion, it  Is  not  error.  It  Is  well  settled  that 
where  the  defendant  moves  for  a  nonsuit  or 
rests  his  defense  upon  questions  of  law,  and 
does  not  request  to  go  to  the  Jury,  and  his 
motion  is  denied,  or  the  law  held  adveraely 
to  him,  he  is  estopped  fnmi  raising  the  point 
upon  appeal  that  there  were  questions  of  fact 
which  should  have  been  passed  upon  by  the 
Jury."  The  same  legal  principle  has  t>een 
adopted  In  South  Dakota,  under  a  statute 
similar  to  ours.  In  requiring  that  all  Issues 
of  fact  shall  be  tried  by  a  Jury,  unless  waived 
in  the  manner  indicated.  B.  &  C.  Oomp.  ( 
157;  Grigsby  v.  Wratern  Union  TeL  Co.,  5 
S.  D.  561,  68  N.  W.  734;  Yankton  Fire  Ina. 
Co.  V.  Freemont,  eto,  B.  Co.,  7  S.  D.  428,  64 
N.  W.  514. 

The  reason  for  this  rule  Is  that,  by  moving 
for  a  nonsuit  after  the  plaintiff  has  intro- 
duced bis  evidence  and  rested,  the  defendant 
waives  his  right  to  a  Jury  trial,  on  the 
ground  that  the  proof  Is  Insuffldent  to  make 
a  case  adequate  to  be  submitted  to  the  Jury. 
When  the  nonsuit  Is  denied,  and  an  excep- 
tion saved,  if  the  defendant  dedlnes  to  pro- 
duce any  evidence  and  does  not  request  that 
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tbe  catne*  be  submitted  to  the  ]uz7,  he  In- 
sists upon  his  waiver  by  adhering  to  the 
portion  thus  assumed.    In  such  a  case,  the 
plaintiff,  by  moving  for  a  directed  verdict, 
joins  in  the  waiver,  and,  both  parties  having 
submitted  the  facts  to  the  court,  Its  decision 
thereoQ  when  a  verdict  is  directed,  though 
subject  to  an  exception,  brings  up  on  appeal 
onlf  tbe  denial  of  the  nonsuit,  which  action 
vfll  be  sustained  if  there  be  any  evidence 
to  support  the  Judgment.    Hughes,  Inst  to 
Juries,  }  136 ;  11  Am.  &  Bng.  Ency.  Law  (2d 
El)  500;  Clancy  r.  Rels,  6  Wash.  871,  81 
Pic  971.    In  Coffin  v.  Hutchinson,  22  Or. 
5M,  55a,  30  Pac.  424.  the  plaintiff  having  In- 
trodaced  his  testimony  and  rested,  tbe  de- 
fendants moved  for  a  nonsuit  because  of  In- 
snffldraicy  of  tbe  evidence;  but  the  motion 
was  denied,  and  an  exception  reserved.  The 
defendants  declined  to  ofTer  any  evidence, 
sod  the  Jury  were  directed  to  return  a  ver- 
dict for  plaintiff.  The  judgment  given  there- 
on was  affirmed  on  appeal.  In  rendering  tbe 
iledsioD,  Mr.  Chief  Justice  Strahan  says: 
~In  snch  cases,  it  is  proper  for  the  court  to 
direct  the  verdict,  and  a  verdict  thus  or- 
dered win  be  sustained  if  the  law  and  facts 
disclosed  by  the  evidence  warrant  It.  •   •  • 
A  (air  test  in  sucli  case  Is :    If  the  Jury,  In 
ttie  abecDce  of  a  special  direction,  were  to 
find  a  verdict  the  other  way,  ought  It  to  be 
set  aside?"   The  test  thus  prescribed  sbould 
f*  construed  In  the  light  of  a  clause  of  our 
statute,  which  provides, that  a  verdict  may 
t»  set  aside  and  a  new  trial  granted  for  in- 
snfflelency  of  the  evidence  to  justify  the  ver- 
dict, or  that  It  is  against  law.  B.  &  C.  Comp. 
I  174,  Bubd.  6.    That  would  mean,  If  there 
fa  any  evidence  to  uphold  the  decision.  It  is 
not  error  to  direct  a  verdict  for  the  plaintiff, 
vhoi  tbe  defendant's  motion  for  a  nonsuit 
13  overruled,  and  be  declines  to  Introduce  any 
erldence  and  does  not  request  that  tbe  (»use 
ElMuid  be  submitted  to  the  Jury. 

Believing  that  tbe  plaintiff  Is  entitled  to 
a  modification  of  tbe  former  opinion,  it  Is 
so  ordered,  In  so  far  as  a  new  trial  was 
directed ;  and  hence  the  judgment  in  all  other 
K^ecta  iB  affirmed. 


SCHOOL  DISTRICT  NO.  61,  POLK  COCN- 
TI,  T.  SOHOOL  DISTRICT  NO.  32, 
POLE  COUNTY. 

(Snpreme  Court  of  Oregon.   Dec.  22,  1908.) 

l  Schools  ahd  Schoox.  Dibtbiots  (S  41»>— 
FoKMATiON  or  New  Dxsrsicr— "Assets." 
Under  B.  &  C.  Comp.  St.  8  3365,  amended 
V  Laws  1908,  p.  125,  relating  to  formation  at 
D«w  school  districts  and  division  of  assets,  and 
pnriding  that  assets  shall  Include  all  school 
Pioperty  and  mdoeys  belonging  to  the  district 
U  tbe  time  of  division,  the  prooseds  of  a  special 
tu  for  building  and  repairing  collected  before 
tbe  divWon  iS  iaelnded  In  the  assets  to  be  dl- 
tided.  and  It  la  immaterial  whether  the  amoant 


due  the  new  district  is  paid  from  the  proceeds  of 
thf  tax  or  from  other  nmds. 
fEd.  Note.— For  otiier  casei^  set  Schools  and 

School  Districts,  Cent  Dig.  |  72;  Dec  Dig.  | 
41.* 

For  other  definitions,  see  Words  and  Phrases, 

vol.  1.  pp.  65fr-659.] 

2.  ScEOou  AND  School  Diffraicrrs  (f  41*)— 

FOBMATIOW  OF  NSW  DlBTBIOT— DXVmOH  OF 

Assns. 

If  the  proceeds  of  such  tax  was  a  trust 
fund,  it  would  still  be  impressed  with  tbe  trust 
in  the  hands  of  the  new  district  and  its  pay- 
ment to  the  new  district  would  not  be  a  diver- 
sion contrary  to  OMSt  art  9,  I  3.  providing 
that  every  law  Imposing  a  tax  shall  state  dis- 
tinctly the  object  «  the  same  to  which  only  it 
shall  be  applied. 

lEd.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cttt  IMg.  f  71;  Dec  IMg.  | 
41.*] 

Appeal  from  Circuit  Court,  Folk  County; 
Oeorge  H.  Burnett,  Judge. 

Action  by  School  District  Number  61,  Polk 
County,  against  School  District  Numt>er  32, 
Polk  County.  From  a  judgment  for  plaintiff 
defendant  appeals.  Affirmed. 

This  is  an  action  by  plaintiff  against  de- 
fendant to  recover  ^236  apportioned  to  plain- 
tiff by  the  boards  of  directors  of  tbe  two 
school  districts,  plaintiff  and  defendant.  In 
pursuance  of  the  provisions  of  B.  &  O.  Comp. 
8  3366,  as  amended  in  1903  (Laws  1903,  p. 
126).  Plaintiff  is  a  school  district  formed 
Just  prior  to  June  27,  1905,  and  Includes  ter- 
ritory which  was  originally  a  part  of  tbe 
defendant  district;  and  It  is  alleged-  that 
prior  to  the  creation  of  the  new  district,  viz., 
on  July  2,  1004,  the  defendant  district  at  a 
school  meeting  called  for  that  purpose  levied 
a  special  tax  of  five  mills  on  the  dollar  upon 
the  property  In  the  district  for  the  purpose 
of  repairing  the  schoolhouse  and  building  an 
addition  thereto ;  that  after  the  organization 
of  tbe  plaintiff  district  the  boards  of  direct- 
ors of  tbe  two  districts  met  for  the  pui^wse 
of  making  an  equitable  division  between  the 
old  and  the  new  district  of  the  assets  and 
liabilities  then  existing.  Tbe  result  of  snch 
adjustment  is  shown  by  the  minutes  of  the 
meeting,  namely:  "West  Salem,  June  27, 
1905.  The  directors  of  Dlst  32  and  DIst  61 
met  at  tbe  schoolhouse,  and  the  directors  of 
Dlst  61  agreed  to  accept  $126.  as  their  share 
of  tbe  property,  and  that  Dlst  32  pay  to 
Dlst.  61  a  special  tax  paid  by  tbe  people  set 
:  out  of  Dlst.  32  Into  Dlst  61.  E3.  Elliott 
Clerk  of  Dlst  32."  It  Is  conceded  that  the 
portion  of  the  special  tax  paid  by  the  people 
within  tbe  plaintiff  district  amounted  to  the 
sum  of  fllO,  and  that  the  defmdant  now  has 
that  sum  on  hand.  Defendant  by  its  an- 
swer admits  Its  liability  for  |12C  of  the  sum 
sued  for,  but  sets  up  by  Its  answer  the  fact 
that  the  remaining  $110  thereof  Is  a  part  of 
the  special  tax  as  above  mentioned.  To  this 
defense  the  plalutlff  demurred,  and  tbe  de- 
murrer was  sustained  by  the  lower  court 
and  judgment  rmdered  in  favor  of  the  plaln- 
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tiff  for  the  whole  amount;  and  tbe  defend- 
ant appeals. 

John  H.  McNary  and  Webatw  Holmes,  for 
appellant   A.  O.  Cbndlt,  for  respondent 

EAKIN.  J,  (after  stating  tbe  facts  as 
abore).  Tbere  Is  no  conflict  as  to  ttie  fhcts, 
bnt  tbe  defendant  contends  tbtLt,  tbe  tax 
being  a  siteclal  tax,  It  ouinot  be  lawfollr  used 
for  any  other  pnrinae  than  that  for  which 
It  was  levied  vlthoat  violating  tiie  ptovl' 
slons  ot  BectI<Hi  8,  art  9,  (Sonst,  which  i^ 
Tidea  that  "no  tax  shall  be  levied  exe^t  In 
pursuance  of  law,  and  every  law  bnpoatng  a 
tax  shall  state  distinctly  the  object  of  the 
same,  to  which  tmly  It  shall  be  applied." 

The  only  question  Involved  Is  whether  the 
board  of  directors  of  district  No.  82  can 
lawfully  pay  over  to  tlie  new  district  created 
out  of  its  territory  tbe  new  dlsMct's  pro 
rata  of  said  tax  money  levied  and  collected 
for  bnlldlng  purposes.  We  deem  the  consid- 
eration of  this  question  nnlmportant  Even 
If  the  tax  mon^  is  cmuldned  as  a  build- 
ing fond,  plaintiff  district's  claim  upon  It 
is  the  same  as  if  it  were  already  expended 
In  such  building ;  and.  In  ISiat  eveat.  It  would 
constitute  an  additional  asset  subject  to  divi- 
sion with  the  new  district,  and  the  result 
would  be  the  sam&  The  defendant  would 
still  have  to  pay  to  plaintiff  in  money  its 
share  of  the  value  of  the  Imiwovement  The 
statute  provides:  **A8sets  shall  include  all 
school  property  and  mon^  btionglng  to  the 
district  at  the  time  of  the  division."  Thus 
the  tax  money  Is  Included  in  tiie  assets  for 
which  the  new  district  must  be  compeosated ; 
and  this  is  all  that  the  two  boards  of  direct- 
ors attemi)ted  to  adjust  Hence  it  Is  Imma- 
terial to  the  plaintiff  wbethw  the  amount 
Is  paid  from  the  tax  m<mey  or  from  some 
other  fund.  However,  payment  to  plaintiff 
of  this  portion  of  the  tax  money  Is  not  nec- 
essarily a  dtv«aion  of  it  to  a  different  pur- 
pose. If  it  Is  a  trust  fund  fOr  building  pur- 
pose^ It  would  still  be  Impressed  with  the 
tnut  in  tiie  hands  of  the  board  of  the  new 
district  The  division  of  the  property  by 
the  two  boards  Is  evidently  an  equitable  di- 
vision of  the  assets  of  the  old  district,  and 
this  judgment  requires  only  the  payment  of 
the  debt,  and  does  not  determine  the  fond 
from  which  It  Is  to  be  paid. 

We  find  no  error  in  the  ruling  of  tbe  low- 
er court;  and  the  Judgment  is  affirmed. 


HILL  r.  SAUGESTAD.t 
(Snpreme  Court  of  Oregon.    Dec.  22,  1908.) 
1.  Masteb  ano  Sebvant  (I  288*>— Injubt  or 

SSBVANI^-QUESTIOITa  FOB  JUBT. 

The  question  ol  contrlbutoiy  negliEeoce  in 
an  actloD  DV  a  servant  for  injnnes  received  be- 
cause of  failare  of  the  master  to  properly  guard 
a  saw  is  ordinarily  one  of  fact,  snd  it  is  only 


when  the  danger  is  not  only  avoidable  If  the 
servant  acts  prudently,  bnt  Is  sudi  as  no  pru- 
dent man  will  incur  under  the  drcumstances, 
that  contributory  uegligenoe  can  be  declared  sa 
a  matter  of  law. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1069-1132;  Dee.  Dig.  f 
289,*] 

2.  MaRXB  AHD  SnVART  0  289*)— GORTBIBtT- 
TOBT  NBOLIOBHOB— QUBSnONS  FOS  JUBT. 

PlaintiEF  was  engaged  by  defendant  to  work 
In  a  sawmill  with  instmctions  to  help  senerall; 
ibont  the  mill.  On  th«  day  he  was  injured,  the 
man  in  ehane  of  a  saw  was  pouring  water  w 
the  boxing  of  the  saw  to  ken*  It  from  heating, 
and,  as  plaintllf  passed  by  him,  the  num  put 
down  the  water  can  to  rest  his  arm,  and  plain- 
tiff took  the  can,  reached  over  the  saw  to  pour 
water  on  the  boxing,  and  while  so  engaged  his 
left  hand  came  In  contact  wiHi  the  saw,  and 
was  injured.  BeJd,  that  whether  tbe  injury  was 
due  to  bis  own  ne^igence  was  fOr  the  jury. 

lEd.  Note.— For  other  eases,  see  Master  and 
grvant.  Cent  Dig.  H  1069-1183;  Dec.  Dig.  f 

3.  MASTXa  AND  Sebvaitt  (I  20^)— IirnTBIBft— 

AssuupTioiT  or  Risk. 

lAws  1907,  p.  302,  c.  158.  1 1.  regnlres  that 
any  <Hie  operating  a  mill  shall  msintun  reason- 
able saf^ards  for  all  saws  which  it  is  practica- 
ble to  guard,  and  prohibits  the  use  of  sach  ssws 
if  not  goarded.  Sectlona  4  and  7  (pages  803.  S04> 
require  tbe  labor  commissioner  to  inspect  all  aaw- 
mills,  and,  If  the  saws  therein  are  guarded,  to  is- 
sue a  certificate  to  that  effect  whidb  shall  be  pri- 
ma fade  evidence  of  a  compliance  with  tbe  law, 
but,  if  the  eaws  are  not  guarded,  he  is  required  to 
serve  on  tbe  persons  operating  such  mill  a  writ- 
ten statement  of  bis  requirements  before  he 
would  issue  the  certificate.  Sections  8  and  10 
(nages  806^  807)  make  nersmu  violating  the  pro* 
nsions  of  the  act  liable  to  a  fine,  aiu,  if  such 
violation  sbaJ]  be  tbe  proximate  cause  of  an  in- 
jury to  any  employ^,  the  penons  operating  the 
mill  shall  be  liable  in  danuiges  therefor.  Held, 
that  a  master  who  tells  to  comply  with  the  pro- 
visions  of  tbe  act  by  guarding  bis  machinery  and 
saw  after  notice  by  tlie  labor  commissioner  can- 
not escape  liability  for  injury  to  a  servant  on 
the  groand  that  the  servant  assumed  tbe  risk  of 
such  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  546 ;  Dec.  Dig.  J  aOtt.*] 

4.  Masteb  and  Sebvant  (|  258*)  —  Xrjubies 
TO  Servant— Actions. 

Tbe  complaint  in  an  action  by  a  servant  to 
recover  for  injuries  by  contact  with  an  unguard- 
ed saw  alleged  that  the  deputy  labor  commis- 
sioner inspected  tbe  mill  and  pronotmoed  tbe  saw 
to  be  a  dangerous  appliance,  and  then  and  there 
gave  definite  notice  m  writing  to  safeguard  it. 
Held,  that  this  was  a  safiicient  allegation  that 
it  was  practicable  to  safeguard  the  saw  after 
defendant  had  answered  over. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  I^.  1  2ca*] 

5.  Mastct  and  Sebvant  (|  121*)  —  iNjmuES 
TO  Sebvant— SAFEOtiABDiNG  Machinkbt. 

Laws  1907,  p.  302,  c.  158,  requires  any  one 
operating  a  mill  to  safeguard  tbe  saws,  and  re- 
quires toe  labor  commissioner  to  inspect  all 
mills  to  whidi  the  act  applies,  and,  in  the  case 
of  a  failure  to  c<Hiiply  with  tbe  act,  to  notify 
the  jwrson  or  persons  operating  the  mill.  Heli, 
that  an  omission  in  a  notice  issued  by  the  com- 
miBsioner  to  safeguard  a  saw  to  state  tbe  man- 
ner  in  which  tbe  saw  was  to  be  safeguarded 
does  not  relieve  the  person  operating  the  mill 
from  coiQplying  with  the  statute,  as  it  la  his 
duty  to  safHToard  the  saws  in  his  mill,  whether 
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Qotified  to  do  so  by  the  labor  ctHnmisdoDer  or 

Dot. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servint,  Oent  Dig.  H  228-231;  Dec.  Dig.  I 
121.»J 

Appeal  from  Circuit  Court,  Baker  Comity ; 
Winiam  Smltb.  Judge. 

Action  by  Bert  Hill  against  O.  B.  Saiige- 
Etad.  From  an  order  granting  a  nonsnlt, 
I^Bintlffl  ^«>eala.  Reversed. 

This  Ifl  an  action  to  recover  damages  for 
a  perttmal  Injn^  received  plaintiff 
tmlag  In  contact  with  a  side-edger  saw  in 
defendant's  mllU  where  he  was  employed, 
which  saw  defendant  had  failed  and  neglect- 
ed to  fence  or  safeguard,  a^  reaoired  by  the 
factory  l]iQ>ectIan  act  Laws  1907,  p.  802, 
c.  138:  This  law  provides,  In  substance,  that 
an;  person,  firm,  corporation,  or  association, 
operating  a  factory,  mill,  m  wwkshop  vbete 
machinery  Is  used  shall  provide  and  maintain 
reasonable  safeguards  fOr  all  trimm^s,  cut* 
off,  gaog-edger,  and  other  saws  which  it  Is 
practicable  to  guard,  and  which  can  be  ef- 
fectually guarded  with  due  regard  to  the 
ordinary  use  of  such  machinery,  and  the 
danger  to  the  employte  therefrom,  and  with 
vbicb  employes  are  liable  to  come  In  contact 
vbile  In  tbe  performance  of  tbMr  duties,  and. 
ir  not  80  guarded,  the  use  thereof  Is  prohibit- 
ed,  and  notice  to  that  effect  shall  be  attached 
thereto  |^  the  employer  immediately  upon 
receiving  notice  of  such  defect  or  lade  of 
safeguard,  and  such  notice  shall  not  be  re- 
moved until  such  defect  has  been  remedied 
or  tbe  machinery  safeguarded,  as  provided 
hj  law.  IjawB  1907,  p.  802,  c  168,  S  1.  It 
Is  made  the  duty  of  the  labor  commissioner 
himself  or  deputy,  from  time  to  time,  to 
Inspect  all  factories,  mills,  etc.,  to  which  this 
let  applies,  and  If.  In  his  Judgment,  tbe  noa- 
cliinery  and  appliances  therein  conform  to 
tbe  reguirementB  of  the  law,  to  issue  to  tbe 
owner,  lessee,  or  curator  a  certificate  to  that 
effect,  which  shall  be  prima  fade  evidence 
of  a  compliance  with  the  law  so  long  as  It 
tontlnnes  In  fOTC^  If,  however.  In  his  Judg- 
ment Boch  factory,  mill,  or  workshop  or  tbe 
nucblnery  and  appliances  therein  do  not 
conform  to  the  provisions  of  the  law,  he  is 
required  to  forthwith  serve  on  the  person, 
Arm,  corporation,  or  assodatlon  <q>eratlng 
or  owning  snch  madilnery  or  ai^ilances,  or 
ooeu^ng  the  premises,  a  written  statement 
<tf  bis  reqnlremoits  b^ore  he  will  Issue  a 
nrtificate  as  provided  In  the  act,  and.  If 
SDch  reqalrements  are  cmipUed  with  within 
30  days,  tbe  certificate  shall  issue.  If  tbe 
KqiUreinenta  of  the  commissioner  are  deemed 
nnreasmiable^  an  aj^wal  therefrom  may  be 
taken  to  arbitrators,  whose  decision  shall  be 
final.  Sections  4,  7.  pp.  803,  804.  A  person, 
finn,  corporation^  or  association  who  violates 
or  falls  to  comply  with  the  provisions  of  the 
act  to  liable  to  a  fine  of  not  less  than  $25  or 
tnote  than  |100.  and.  If  such  violation  or 


omission  shall  be  the  proximate  esns?  of  an 
Injury  to  any  empl(v^  shall  be  liable  to 
damages  therefor,  not  ta  exceed  $7000.  Sec- 
tions 8,  m. 

TjOie  defendant  Is  the  owner  and  opowtor 
of  a  sawndU  In  Biuur  county.  Among  other 
machinery  Iberdn  Is  a  drcnlsr  saw,  about 
10  Inches  In  diametn,  known  as  a  **8ide- 
edger  saw."  and  whidi  projects  above  the 
top  of  tbe  table  or  platform  to  whidk  It  Is 
fastened.  This  saw  was  not  corwed  or  safeh 
guarded  In  any  way,  and  on  the  80th  of  AptU, 
1908.  the  dnnity  labor  commlasioiier  made  an 
inq)ectl<m  of  tbe  mill,  and  pronounced  it  un- 
safe and  dangerous,  and  notUled  defendant 
to  cover  the  same,  e^lalnlng  to  blm  <ffally 
how  It  could  be  done  at  but  little  upensa  or 
labor.  Defendant,  however,  failed  cw  n^ 
lected  to  comply  with  the  provisions  of  the 
law  or  requirements  of  the  labor  commis- 
sioner, and  on  the  26th  of  Hay  plaintiff,  who 
was  employed  In  the  mill,  came  in  contact 
with  the  saw  while  It  was  In  iteration,  and 
bis  left  arm  was  so  Injured  thht  It  had  to 
be  amputated.  On  June  17th  he  gave  defend- 
ant notice  In  writing  of  such  acddent  as  re* 
quired  by  law,  and  on  October  12th  commenc- 
ed this  action  to  recover  damages  for  the' in- 
juries sustained  by  him.  The  complaint  al- 
leges that  defendant  is  the  owner  and  o^ta- 
tor  of  the  sawmill  In  question ;  that  plaintiff 
was  employed  therein  in  assisting  and  operat- 
ing the  same,  and  in  manufacturing  lumber, 
and  while  working  with  and  operating  the 
slde-ed^r  saw  his  left  arm  came  In  contact 
therewith,  severely  Injuring  it  and  necessitat- 
ing amputation;  that  it  was  the  duty  of 
defendant  to  provide  good  and  reasonable 
safeguards  for  the  machinery  In  such  mill, 
and  especially  the  sIde-edger  saw ;  that  the 
mill  had  been  Inspected  by  the  deputy  labor 
commissioner,  who  pronounced  the  saw  a 
dangerous  and  unsafe  ai^ltance.  and  had 
notified  defwdant  In  writing  to  safeguard 
the  same ;  that  defendant  had  ample  time  to 
comply  with  such  requirement  prior  to  the 
accident  to  plaintiff,  but  failed  or  neglected 
to  do  so,  and  .fftlled  and  n^lected  to  attach 
thereto  a  notice,  as  required  by  law,  that  It 
was  unsafe  and  Its  use  prohibited,  but  suf- 
fered the  same  to  ranaln  In  an  unsafe  and 
dangerous  condition ;  that  the  failure  of  de- 
fendant to  safeguard  the  saw,  as  required 
by  law,  was  tbe  proxlnrnte  cause  of  plaintiff's 
injury,  and  by  reason  thereof  he  has  been 
damaged  In  the  sum  9t  $7,260;  and  that  he 
had  given  defendant  notice  of  the  time,  place, 
and  cause  of  the  injury,  as  required  by  tbe 
law.  A  d^urrer  to  the  complaint,  because 
It  does  not  state  facts  sufficient  to  ccmstitute 
a  cause  of  action,  was  overruled,  and  defend- 
ant answered,  admitting  he  was  the  owner 
and  operator  of  tbe  sawmill  In  question,  that 
plaintiff  was  employed  therein,  hut  denying 
eacb  and  every  other  allegation  of  the  com- 
plaint For  a  further  and  separate  defense  It 
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1>  aUeged:  (1)  Tbat  plalntUTs  dntlea  In  the 
mill  did  DOt  rieqnlre  him  to  woriE  at,  or  neam 
than  12  feet  of*  Oe  atdft^dcw  saw,  and  that 
his  coming  In  contact  therewith  and  oonse- 
qnent  Injiuy  wen  dne  to  bis  own  carelessness 
and  negligence,  and  not  that  of  defendant;  0^ 
that  the  saw  was  In  plain  Tiew  of  plaJntUf 
when  he  entered  defraidanf s  service,  snd  so 
remained  during  all  the  time  of  his  empl<v- 
moit,  and,  with  fnU  notice  and  knowledge  at 
Its  ctmstmctlon,  condition,  and  qperatUm,  be 
Tolnntarll7  entered  nprai  the  woA  which 
be  was  employed  to  do  and  continned  therein 
nntU  tiie  time  of  his  acddrat  without  ob- 
jection or  complaint,  and  thereby  waived  the 
duty  of  defendant  to  safegoard  the  saw,  and 
assnmed  all  risk  Incident  thereta  At  the 
close  at  plaintifTs  testlm<»i7.  defendant  mov- 
ed fbr  nonsnlt,  which  was  granted,  and  plain- 
tiff appeals. 

y.  W.  Tomllnson,  for  amtellant  X  N. 
Hart,  for  respondoit 

BBAN,  0.  J.  (after  stating  the  facts  as 
above).  A  brief  refer^ce  to  the  testimony 
Is  necessary  to  an  understanding  of  the  ques- 
tions, to  be  determined  on  this  appeal.  The 
miy  witnesses  whose  evidence  is  material 
were  the  plaintiff  and  the  wltnessee  Hart- 
wig  and  Trumbull.-  Plaintiff  testified  that 
he  had  worked  at  the  mill  four  or  five  days 
before  his  accident;  that  he  was  employed  to 
mn  the  cut-off  saw,  but  it  bad  not  been  put 
in;  that  In  the  meantime  he  was  directed 
to  operate  the  lumber  car,  help  roll  logs  to 
the  mill,  and  help  generally  alKmt  the  mill 
1^  doing  anything  "he  saw  to  be  done";  that 
the  mill  was  abort  of  help,  and  the  employes 
were  Instructed  ta  assist  one  another;  that 
on  the  day  of  the  accident  be  had  been  os- 
flisttng  In  rolling  \og»  to  the  log  dec^  and, 
when  he  returned  to  the  mill,  Hartwlg — tlie 
man  in  charge  of  the  stde-edger  saw — was 
pouring  water  on  the  boxing  to  keegt  It  from 
lieatlng;  that  as  he  passed  him  Hartwlg 
put  the  can,  which  be  was  using,  down  In 
order  to  rest  his  arm,  and  that  he,  plaintiff, 
took  It,  reached  orer  the  saw  to  pour  watw 
oa  tbB  b»Ing,  and  while  so  engaged  his  left 
hand  came  in  contact  with  the  saw  and  was 
injured;  that  the  line  shaft  of  the  saw  was 
not  properly  adjusted,  and  tlie  boadng  hsd 
been  heating  for  some  time,  and  It  was  often 
necessary  to  pour  wat»  on  it  to  cool  It; 
that  the  only  practicable  way  to  do  so  was 
In  the  manner  plaintiff  ms  dtdng  at  the 
time  of  his  accident;  that  tihe  saw  was  not 
covered  or  safeguarded  In  any  way,  and 
there  was  no  notice  thereon  that  It  was  un- 
safe or  dangerous;  that  the  saw  was  In 
plain  sight  and  had  been  in  opnation  during 
the  time  of  plaintiff's  enqik^ent  in  -ttie 
mill;  tbst  he  knew  it  was  dangerous,  and 
that  his  hand  would  be  injured  if  It  came  in 
contact  with  it,  but  he  could  not  say  wheth- 
er be  was  atnldng  of  the  danger  at  the  time 
be  was  injured  or  not  Hartwlg  says  he  was 


running  tlie  sUe^dger  saw,  and  plaintiff  as* 
steted  in  <A-4)earing  fftun  it;  that  at  the 
time  of  the  accident  he,  witness,  had  been 
pouring  water  cm  the  boicing  and  had  set  tiie 
can  on  tiie  railing  for  a  moment;  when  plain- 
tiff pi^ed  it  up  and  began  pouring  water 
on  the  boxing;  fbat  while  so  doing  he  got 
bis  left  hand  in  contact  with  the  saw;  tiut 
witness  did  not  see  tin  band  strike  the  saw, 
and  did  not  know  the  position  it  was  in  at 
the  time.  Trombull  testified  that  he  was 
deputy  labor  commissioner,  and  factory  In- 
spector; tliat  he  ina[>ected  the  mill  at  de- 
fendant on  April  80tb,  and  notified  bim  t» 
safegaard  the  ^de-edger  saw  by  covering 
the  t<q)  of  it;  that  it  was  pracUeable  to  do 
so,  and  conld  be  done  by  a  couple  of  bours 
labor.  Upon  this  testlmcmy  two  principal 
contentions  are  made:  (1)  That  the  accident 
to  plaintiff  was  due  to  his  own  carelessness 
and  negligence  in  permitting  his  hand  to 
come  In  contact  with  the  saw;  and  (2)  that 
the  dangOT  from  the  saw  was  op&i  and  visi- 
ble and  known  to,  and  appreciated  by,  plain- 
tiff, and  therefore  he  assumed  the  risk  of 
Injury  therefrom. 

The  question  of  contributory  negligence  in 
cases  of  this  character  Is  ordinarily  <me  of 
fact  for  the  Jary.  It  Is  only  when  the  dan- 
ger Is  not  only  avoidable.  If  the  servant  acts 
prudently,  but  Is  such  as  no  prudent  man 
will  Incar  under  the  drcumstances,  that  n^- 
llgence  can  be  declared  as  a  matter  of  law. 
As  said  by  this  court  In  Vlohl  v.  North  Pac. 
Lumber  Co.,  46  Or.  297-301,  80  Pac  H2, 114: 
"Uere  knowledge  of  the  danger  Is  not  con- 
clusive of  n^igence  In  falling  to  avoid  It. 
A  servant's  knowledge  and  his  voluntary  ex- 
posure to  the  danger  are  probative  facts 
from  which  the  ultimate  fact  of  negligence 
must  be  determined,  but  they  are  not  con- 
clusive. That  the  servant  exposed  himself 
to  dangers  which  could  have  been  avoided 
imports  negligence  only  when  th^  were  of 
such  a  character  that  a  man  ot  ordinary 
prudence  and  caution  would  have  refused 
to  have  Incurred  them  U  the  performance 
of  bis  duties,  and  these  are  ordinarily  ques- 
tions of  fact,  and  not  of  law."  Now,  it  can- 
not be  said  from  the  testimony  In  this  case 
as  a  matter  of  law  that  a  prudoit  man  would 
not  have  incurred  the  dang«  liuiident  to  the 
act  in  whifdi  plaintiff  was  engaged  at  the 
time  of  his  accident  He  had  been  directed 
by  Ills  anployer  to  do  whatever  w<^  was 
necessary  in  and  about  the  cv»sration  of  the 
mill.  He  was  IherefWe  acting  within  the 
scope  of  his  employment,  and  whether  the  in- 
jury to  bim  was  due  to  bla  own  negtigenca 
wsa  a  questkm  fbr  the  Jury  and  not  the 
court 

There  Is  a  great  dlfferwice  of  Judicial  (pin- 
ion as  to  whether  the  defense  of  assumptlos 
of  risk  Is  open  to  a  mastw  wlw  fhils  or 
neglects  to  safeguard  machinery  In  accord- 
ance with  the  reQuiremnti  of  a  statute^ 
such  as  are  Involved  in  this  case^  in  an  ac- 
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tlMi  against  htm  by  a  nrrant  wbo  was  Id* 
jared  by  ■oeh  nngaarded  maehlneiy.  The 
states  €t  Alabama,  Colorado,  Iowa,  Massa- 
tdrasettfl,  Mlmusota.  Malne^  New  Tork,  Oblo, 
Bbode  Island,  and  Wisconsin  an  dassed  aa 
holding  tbat  a  violation  ct  tbe  statute  Is 
mere  negligence,  the  same  as  tbe  failure  of 
a  master  to  provide  a  sate  place  tot  bis 
servant  to  wcffk,  or  safe  tools  or  appliances 
to  woriE  wltb>  and  tbat  tbere  la  no  reason 
why  an  actloi  for  a  resulting  Injury  sboold 
not  be  subject  to  tbe  rule  tbat  no  one  can 
be  beld  liable  for  an  Injury  resulting  to  an- 
other from  a  risk  which  tbe  other  knowingly 
and  willingly  assumes  as  In  any  other  case 
of  negligence.  On  the  ottier  band,  the  states 
of  Illinois,  Irtfllana,  Lonlslana,  Michigan, 
MlsBOUrt,  Termtm^  Waablngton,  and  Kansas 
hold  tbat  statutes  of  the  kind  aUnded  to 
are  obvknisly  designed  tot  the  protection  of 
employte  from  Injury  from  unfenced  and 
unguarded  machinery,  and  It  would  be  against 
PDbllc  policy  and  practically  nnllUy  tbe  stat- 
ute, to  recognise  or  enforce  a  rule  bj  which 
the  master  can  be  reUeved  from  the  conse-- 
qncoees  of  his  violating  the  law  on  tbe 
ground  that  his  servant  bad  assumed  the  risk 
or  dangers  herefrom.  Tbe  federal  cases  are 
equally  In  Gonfllct  In  Nanranu»e  v.  Cleve- 
land, etc^  Rj.  Go.,  the  Conrt  at  A^ieals  of 
the  Bevath  Clrcolt  In  a  vwy  aUe  and  learn- 
ed i^lnion  by  Mr.  Justice  Taft  btid  tbat  the 
doctrine  of  Msumptbm  of  risk  did  not  apply 
In  an  actl«t  brou^  by  a  servant  against 
a  mastw  to  recover  damages  for  an  Injury 
received  from  a  defect  In  the  ways  or  appli- 
ances wbldi  tbe  master  bad  failed  or  neg- 
lected to  Bategaaxd,  as  required  by  statute. 
96  Fed.  298,  87  a  G.  A.  48  li.  B.  A.  68. 
The  Court  of  Appeals  of  the  Eighth  Circuit 
announces  the  contrary  doctrine  In  St  Louis 
Cordage  Co.  v.  MUler,  126  Fed.  406,  61  O. 
O.  A.  477.  68  L.  E.  A.  651,  and  Denver  R. 
G.  H.  Co.  T.  Norgate,  141  Fed.  247,  72  C.  C. 
A.  866.  The  decisions  bearing  upon  this 
question  are  collated  In  20  Am.  dc  Eing.  Ency. 
121;  4  Thompson  on  Neg.  H  4702.  4704;  Dres- 
ser's Employer's  Liability,  116,  117,  endnotes 
In  4  Am.  A  Bogltsb  Ann.  Oases,  599;  47  L. 
R,  A.  190;  6  L.  R.  A.  (N.  8.)  981.  And  for 
a  full  discussion  reference  may  be  had  to 
Knisley  v.  Pratt,  148  N.  T.  872,  42  N.  El 
086,  32  L.  B.  A.  867;  Hall  v.  West  Slade 
Mill  Co.,  39  Wash.  447,  81  Pa&  916;  Kilpat- 
rl<*  V.  Grand  Trunk  Ry.  Co.,  72  Vt  268,  47 
AU.  827.  82  Am.  St  Bep.  039;  Western  Fur- 
niture Co.  V.  Bloom,  76  Kan.  127,  90  Pac. 
821,  11  L.  B.  A.  (N.  8.)  226,  and  the  three 
federal  cases  already  cited.  The  conflict  In 
the  decisions  is  impossible  of  adjustment  for 
the  simple  reason  that  tbe  two  lines  of  cases 
proceed  on  fundamentally  different  proposi- 
tions, depending  upon  whether  the  defense  of 
assumption  of  risk  in  an  action  by  a  servant 
against  bis  master  li  considered  referable 
to  tho  doctrine  of  an  implied  contract  or  to 
the  maxim,  T<aeuti  noa  fit  injuria,**  The 


theory  tbat  a  sorvant  his  contract  of  em- 
ployment Impliedly  assumes  the  open  and  ob* 
vlooB  dangers  Incident  to  bis  woA  of  which 
be  has  knowledge,  Including  the  negligence 
of  a  fellow  servant,  and  cannot  recover  for 
an  Injury  catwed  thereby,  was  first  Intimated 
by  Lord  Ablnger  in  Priestley  v.  Fowler,  3 
M.  &  W.  1,  and  formally  announced  Mr. 
Chief  Justice  Shaw,  In  Farw^l  v.  Boston 
&  Wardiester  B.  R.  Co.,  4  Mete.  (Mass.)  4B, 
38  Am.  Dec.  3Sa  Since  the  <qplnlon  of  Chief 
Justice  Shaw  this  rule  has  practically  domi- 
nated the  doctrine  of  liability  of  a  master 
for  an  injury  received  by  his  servant  in  the 
course  of  bis  emi^oyment  It  was  repeatedly 
stated  and  applied  without  question  as  a  ba- 
sis for  determhiing  the  rights  ot  the  parties 
nnUl  the  states  b^an  to  enact  laws  requiring 
certain  entplcveca  of  labor  to  safeguard  dan- 
gerous machinery  used  by  them,  when  some 
ta  the  courts  seised  on  tbe  theray  Uiat  tb.e 
assanqrtlmi  of  risk  by  a  servant  did  not  rest 
<m  ocmtrad;  bat  on  the  broad  ground  of  the 
maxim  refOrred  to^  as  a  reason  for  holding 
that  It  could  be  asserted  by  a  master  who 
ne^ected  cn^  refused  to  comply  with  tbe  sta^ 
nbe.  The  maxim,  "Volenti  wm  fit  Injuria," 
from  the  standpc^t  of  mere  verbtd  construc- 
tion, means,  "One  wbo  has  invited  or  assmt- 
ed  to  an  act  being  done  towards  him  can- 
not, when  he  snffers  from  It,  complain  of  it 
as  a  wnmg"  (Mr.  Lord  Hoscbdl  In  Smith  v. 
Baker,  60  L.  J.  Q.  B.  70(^,  and  Is  simple 
oiough  when  aiqplied  in  an  actltm  between 
strangwa.  Tbe  difficulties,  however,  begin 
when  an  attempt  Is  made  to  extract  any 
mle  from  the  adjudged  cases  by  whldi  It 
can  be  determined  when,  and  under  what 
circumstances,  a  servant  can  be  said  to  in- 
vite or  assoit  to  the  act  causing  tbe  Injury 
wltiiln  the  meantav  of  the  maxim.  Tar- 
month  T.  Trance^  19  Q.  B.  D.  047;  82  Am. 
L.  B.  57. 

It  is  often  asserted  tbat  a  workman  la  at 
liberty  to  remain  In  or  abandon  an  employ- 
meat  at  pleasure,  and.  If  h»  remains  after  he 
acquires  knowledge  of  a  particular  risk  and 
danger  to  which  he  Is  subject  he  must  be 
held  to  have  voluntarily  assumed  the  risk  of 
Injury  therefrom.  In  theory  the  basis  of  this 
rule  Is  true,  but  In  practice  It  Is  not  under 
modem  Industrial  conditions.  In  many  In- 
stances workmen  are  compelled  by  their  ne- 
cessltlee-or  conditions  of  the  labor  market 
to  remain  in  tbe  service  In  which  they  are 
employed  In  order  to  support  themselves  and 
famlllea  To  say  to  such  persons  that  they 
are  at  liberty  to  quit  If  th^  do  not  like  the 
conditions  under  which  they  are  required  to 
work  is,  as  said  by  Mr.  Justice  Stafford  In 
EUpatrick  v.  Grand  Trunk  Ry.  Co.,  72  Vt 
268,  47  AU.  827,  82  Am.  St  Rep.  989,  "often 
only  a  heartless  mo<Aery",  or.  as  Mr.  La  Batt 
says,  "it  Is  unjust  to  subject  a  servant  to 
tbe  penal  consequences  of  voluntary  action 
where  he  is  confronted  with  the  alternative 
of  exposing  himself  to  Increased  perils^  of 


Digilized  by 


528 


98  PACIFIC 


BEFOBTEQ. 


(CaL 


wUcb  be  hai  becom«  aware,  or  of  throwliig 
up  bis  pOBition  and  taking  bis  chances  In  a 
labor  market,  wblcb  under  tbe  normal  con- 
dltirais  of  modem  life  to  always  orercrowded, 
and  whleb  frequently  orer&nrs  wltb  eultors 
to  Bucb  an  extent  that  tbe  iwobaUUty  of  re- 
emidoyment  for  a  man  of  mercOy  average 
capacity  and  sktU  Is  woefully  Kuall."  82 
Am.  Law  Rev.  70.  So  great  baa  been  the  dif- 
ficulty in  finding  a  sound  basis  upon  wblcb 
to  make  the  maxim  referred  to  applicable  to 
the  relation  of  master  and  servant  that  some 
Jadgea  have  need  language  importing  that  It 
■has  no  apsrflcation  at  all  to  sncb  relation. 
Lwd  Gbanc^or  In  Wilson  v.  Mwiy,  10  Law 
Tbnes  (N.  S.)  80,  and  Lord  Eeber  in  Tar^ 
motUJi  V.  France,  supra.  It  would  be  useless 
for  UB  to  pursue  tbe  sabject  further.  We 
could  not  b<^  to  add  anything  of  value  to 
the  discussion,  since  tbe  question  bas  heea 
debated  at  great  length  and  all  the  ground 
covered  in  tbe  various  dedslons  referred  to. 
In  a  note  to  6  I*  B.  A.  (N.  S.)  081,  the  au- 
thorities are  dassifled  and  analyzed  and  the 
innotator  states  that  they  are  weH-nlgb 
equally  divided*  but  that  the  rule  laid  down 
by  Judge  Taft  in  tbe  Narraznore  Case,  supra, 
bas  been  followed  in  the  majmlty  or  recent 
decisions. 

In  ttals  condition  ot  the  adjudged  cases,  we 
feel  at  liberty  to  ad(^  that  view  which 
seems  to  us  most  likely  to  effectuate  the  pur- 
pose and  object  at  tbe  statute,  and  to  bold 
that  a  master  who  falls  and  neglects  to  com- 
ply wltb  its  provisions  by  safeguarding  bis 
macblDery  cannot  escape  llaUlity  for  an  In- 
Jury  to  a  servant  from  sudi  ongoiarded  ma- 
chinery on  the  ground  that  tbe  servant  as- 
sumed the  risk  of  such  injury.  To  bold 
otherwise  would  be,  in  effect,  little  short  of 
a  Judicial  repeal  of  tbe  statute,  and  would 
place  upon  the  servant  the  consequences  of 
tbe  unlawful  act  or  omission  of  the  master. 
As  said  by  Mr.  Justice  Taft  In  tbe  Narramore 
Case,  supra:  *^he  only  ground  for  passing 
such  a  statute  Is  found  In  the  inequality  of 
terms  upon  which  tbe  company  and  Its  serv- 
ants deal  in  regard  to  tbe  dangers  of  their 
employment  Tbe  manifest  leglalatire  pur- 
pose was  to  protect  the  servant  by  positive 
law,  because  he  had  not  previously  shown 
himself  capable  of  protecting  himself  by  con- 
tract ;  and  It  would  entirely  defeat  this  pur- 
pose thus  to  permit  tbe  servant  *ts  contract 
the  maater  out*  of  tbe  statuta  It  would  cer- 
tainly be  novel  toe  a  court  to  recognize  as 
valid  an  agreement  between  two  persons  that 
one  sbonld  violate  a  criminal  stetute;  and 
yet,  if  the  assumption  of  risk  is  the  term  of  a 
contract,  then  tbe  application  <rf  It  in  the 
case  at  bar  Is  to  do  Just  that"  96  Fed.  298, 
37  C.  a  A.  602,  48  li.  B.  A.  68. 

It  Is  claimed  that  the  complaint  does  not 
state  a  cause  of  action  because  there  is  no 
allegation  therein  that  it  was  practicable  to 
cover  or  safeguard  the  saw  wblcb  caused  the 


Injury  to  plalntU^  or  that  it  could  have  been 
done  witb  due  regard  to  its  wdinary  use, 
etc.  If  tUs  averment  were  essential,  wbicb 
we  vexy  much  doubt,  Its  omlssicni  was  a  mere 
technical  defect  wblcb  was  cured  by  answer- 
ing ova.  Tbe  complaint  alleges  that  the 
deputy  labor  oommissimier  Inspected  the  mill 
and  pronounced  tbe  saw  to  be  a  dangerous 
and  unsafe  appliance,  and  then  and  there 
gave  the  defendant  notice  In  writing  to  safe- 
guard it  Tbe  labor  commissioner  Is  a  pub- 
lic officer  and  proper  effect  must  be  given  to 
bis  ttfBdal  acta,  and  wlien,  after  an  ezamtna* 
tion  of  the  saw,  he  pronounced  It  dangerous 
and  unsafe,  and  directed  that  It  sbonld  be 
safe  guarded,  the  fair  Inference  to  that  it  was 
practicable  to  do  so,  and  the  avenucnt  of  tha 
act  of  tbe  commission^'  to  a  sufficient  allega- 
tl<m  to  that  effect  after  anaw». 

It  Is  also  contended  tliat  the  writtm  no- 
tice given  by  the  deputy  labor  commissioner 
to  defendant  was  not  snfflclent  in  form,  be- 
cause it  does  not  state  the  mannar  In  wblcb 
the  saw  iras  to  be  covered  or  safeguarded, 
but.  If  thto  was  a  ffttai  defect  in  tbe  notice, 
It  does  not  relieve  defendant  from  comply- 
ing witb  tbe  stetute;  Hto  duty  was  to  safe- 
guard  hfs  machinery  when  It  could  be  done 
witb  due  r^rd  to  ite  use,  whether  notlfled 
to  do  so  by  the  labor  commissioner  not 
Tbe  cMnmissloner  Is  required  to  Inspect  the 
mills  and  factories  enumerated  In  the  act  to 
see  that  the  law  to  being  complied  with,  and 
hto  certificate  to  made  prima  fade  evidence 
of  a  compliance  therewith,  but  if  be  should 
fall  to  do  his  duty,  It  would  not  rdleve  tbe 
person,  firm,  corporation,  or  association,  oper- 
ating a  factory,  mill,  or  workshop,  where  ma- 
chinery is  used,  from  complying  witb  the 
stetute  or  from  answering  In  damages  to  an 
employ^  who  was  injured  on  account  of  a 
failure  to  do  so. 

It  follows  from  these  views  tliat  the  Judg- 
ment of  the  court  below  must  be  reversed, 
and  a  new  trial  ordered. 


In  re  EIOHARDS'  BJSTATB. 
GRANGER  v.  RICHARDS  et  al.   (Sac  1,502.) 
(Supreme  Court  of  Oallfomla.    Nov.  4,  1908.) 

1.  New  Tbiax.  (|  128*)(—  Uotions  —  NoncB-^ 

Sbbvicb. 

Under  Code  Civ.  Proe.  H  669,  1010,  1013. 
lOlS,  reqclring  a  party  IntendlDg  to  move  for 
a  new  trial  to  serve  within  10  days  after  notice 
of  the  decision  a  notice  of  his  intention,  and 
providing  for  serrice  of  notice  on  parties  or 
their  attorneys,  etc,  to  set  the  tbne  In  moti<m 
within  which  a  party  must  serve  and  file  notice 
of  intention  to  move  for  a  new  trial,  the  ad- 
verse party  must  serve  on  the  attorney  for  such 
party  a  written  notiM  of  the  decision. 

[Eld.  Note.— For  other  cases,  see  New  Trial, 
Cent  tHg.  II  277,  278;  Dec  Dig.  1 123.*] 

2.  New  Tbial  (|  123*)  —  Noncn  —  Noricn  or 
Decision— Waives. 

The  atetatory  requirement  of  written  noUce 
of  decision  to  fix  the  time  within  which  a  no- 
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tice  of  lotcDtlon  to  move  for  t  dbw  trial  must 
be  Krrea  may  be  wiUved,  and  each  waiTer  may 
appMir  fr<»n  some  act  of  the  party  in  open  court 
or  in  the  proceeding!  io  the  case,  as  disclosed 
by  the  records  or  the  mlnutaa  of  the  court, 
when  Us  condoct  Is  utconaisteBt  with  any  theory 
other  than  that  ht  had  fimnal  notioe  of  the 
dadidoB. 

[Bd.  Nsta^roT  oOitr  ea«H.  see  New  Trial, 
Cent.  Dig.  f  279;  Dea  Dig.  {  12S.*] 

8.  New  TaiAX_(ff  123*)  —  Notice  —  NonoB  or 
DBcinoR— WAiTxa. 

Tha  role  that  ttie  statutory  Tegolrement  of 
writtan  notiot  of  dedirion.  aaaantiai  to  fix  the 
time  vitMn  wUdi  a  notice  ot  Intention  to  move 
for  a  new  trial  mntt  be  served  may  be  waived, 
doea  not  apply  where  a  written  notice  has  In 
fact  been  given. 

[Bd.  Note.— 7or  other  eases,  see  New  Trial. 
Cent.  Dig.  9  279;  Dec.  Dig.  I  123.*] 

4.  Nrw  Tbial  (§  123*)  —  Noiici  —  Nonoi  of 

DxoxnoH— Waives. 

ApvUcatlon  by  a  party  for  a  stay  of  ez- 
ecBtlon,  made  on  the  day  but  subsequent  to  the 
service  of  written  notice  of  the  decision  on  bis 
attorney,  does  not  amount  to  a  waiver  of  such 
notice,  so  as  to  affect  the  time  within  whldi 
notiot  of  Us  intentioB  to  move  for  a  new  trial 
moat  be  asrve^ 

(Ed.  Note^For  other  casta,  eee  New  Trial, 
Dec  Dig.  f  138.*1 

0.  Naw  TaiAx,  (|  12S*)— Nonoa— Nonoa  of 
Daciaion— WAivca. 

An>llcation  by  a  party  for  a  stay  of  ezeca- 
tion,  made  on  the  day  but  subsequent  to  the 
•ervlce  of  written  notice  of  the  decldon  mi  bis 
Attorney,  does  not  operate  as  a  taking  of  notice 
of  the  declelon,  and  does  not  affect  the  time 
within  which  notice  of  his  intention  to  move  for 
«  new  trial  most  be  served. 

[Bd.  .Note.— For  other  cases,  see  New  Trial, 
Dec.  Dig.  I  123.»] 

&  New  Tbiai,  (i  123*)  —  Nonoi  —  Nonoa  of 
Deoisioh— Waiveb. 

If  service  of  notice  ot  the  dedrion  was 
made  after  the  defeated  party  had  applied  for 
«  stay  of  execution,  such  service  would  ojwrate 
as  a  waiver  of  the  waiver  wUdi  might  other- 
wlae  have  beoi  dalmed  by  xeaaoB  of  the  appli- 
cation for  the  stay. 

[Bd.  Note.— For  other  casea,  aee  New  Trial, 
Dec.  Dig.  1  123.*] 

7.  BxacirxDBS  ahd  AinniiiBnAToaa  n  188*)-t 
SAixa  BT  BxacDTOaa— CoimaiCAnoN— Ne- 
cESsnr. 

Bxecntors  In  a  will,  providing  for  the  pay- 
naent  of  enumerated  t^acies,  devising  the  resi- 
dae  to  peiSMis  named,  and  empowering  the  ex- 
ecators,  after  the  expiration  of  a  fixea  time,  to 
sell  any  portion  of  the  real  estate  at  public 
auction  withont  any  order  of  court  or  without 
being  required  to  account  to  any  court,  must,  on 
malmic  a  sale,  report  the  sale  to  the  court  and 
have  toe  same  CMifiRned,  to  pass  the  legal  tlUe. 

[Ed.  Note.— For  other  casea.  see  Bxecntois 
and  Admlnistraton,  Gent.  Digjf  67S;  Dea  Dig. 
I  138.*] 

&  ADTEBSB  FOBBEaaiOR  0  SI*)  —  Ohabaoteb 
or  PossEssioir. 

Bxecntons  empowered  to  sell  real  estate 
•old  certain  real  property  in  May,  1891.  and 
eiceented  a  deed  to  the  purchaser.  In  189S,  the 
pnrdbaser  conveyed  the  premises  to  a  third  per- 
son, who  two  days  thereafter  commenced  an  ac- 
tion to  quiet  her  titie  thereto  against  the  ex- 
ccatora  and  the  residuary  legatee,  to  which  they 
aaawered,  denying  her  title.  SuMeqnently  and 
pending  the  action,  tiie  third  person  xectnveyed 


the  premisee  to  the  purchaser,  who  had  full 
knowledxe  of  the  action,  field,  that  the  pur- 
chaser did  not  establish  adverse  possession. 

[Bd.  Note.— For  other  casea,  see  Adverse  Poe-  . 
seuion,  Dec  Dig.  f  SI.*] 

9.  BxECtrroBs  ana  ADnnnmAToafl  (|  138*)— 
Saus  bt  BxBOOTOB»-CoiiiTaiiATiOH— Pao- 

CEEDIHOB. 

A  residuary  legatee  fought  by  petition  to 
have  the  executors  account  for  the  rento  and- 
profits  of  real  estote  which  they  had  sold  to 
a  third  person.  The  executors  answered,  and 
the  court,  after  settling  their  account,  entered 
a  Judgment  by  which  tiielr  deeds  conveying 
the  real  estote  were  adjudged  valid.  Held,  that 
the  judgment  was  not  a  confirmation  of  the 
sale;  the  law  providing  a  method  for  the  re- 
turn of  salM  of  real  estote  and  the  oHiflnnatlon 
thereof. 

'  [Bd.  Note.— For  other  cases,  see  Bxecntors  and 
Admlnistratota,  Dec  Dig.  1 188.*] 

10.  Botoppbl  (I  27*)— Deed  wr  BraouroBB— 
Afteb-Aoquibbd  Titlb. 

O^stotor  devised  his  residuary  estate  to  his 
brothers,  A.  and  and  appointed  B.  and  a 
son  of  A.  and  another  executors,  and  emiwwer- 
ed  them  to  sell  any  portion  of  the  real  estote 
at  public  auction.  Tlie  executors  sold  real  prop- 
erty and  executed  a  deed  to  the  purchaser  which 
purported  to  convey  only  the  title  of  the  tes- 
tator. The  purchaser  hsd  succeeded  by  convey- 
ance from  B.  to  his  title  as  residuary  legatee, 
and  the  son  of  A.  had  succeeded  to  the  Interest 
of  A,  Held,  that  the  son  of  A.  was  not  estop- 
ped from  asserting  the  invalidity  of  the  convey- 
ance because  of  the  failure  of  the  executors  to 
report  the  sale  to  the  court  and  obtain  a  con- 
firmation thereof. 

[Bd.  Note.— For  other  eases,  see  Estoppel, 
Doc  Dig.  I  27.*] 

11.  Wnxs  (1 886*)— CoNBiaDonoR— Death  of 

IjCaATEB. 

A  will  provided  for  the  payment  of  enum- 
erated legiidee,  and  "after  the  payment  of  all 
legacies  herein  enumerated,"  gave  the  rettdue  of 
the  estate  to  testator's  brothers,  W.  and  F.. 
equally,  and  provided  that,  In  the  event  of  the 
death  of  "any  one  or  more  of  the  legatees 
herein  named,*^  before  receiving  their  bequests, 
the  share  of  such  deceased  l^atee  or  legatees 
should  be  pdd  to  W.  Beld,  that  the  provision 
relating  to  the  death  of  a  legatee  did  not  apply 
to  the  leaiduary  legatees,  W.,and  F.,  and,  on 
the  death  of  F.  before  distribution,  his  residuaiy 
share  did  not  pass  to  W. 

[Od.  Note^For  other  eases,  see  Wills,  Dec 
Dig.  I  8S6.*] 

12.  Wnxs  (I  tfr2")— OOHBTBUOTIOW- BffTATO 
CUATED. 

Where  the  words  of  a  will  la  the  first  In- 
stance Indicate  an  Intent  to  make  a  clear  gift, 
such  gift  is  not  to  be  cut  down  by  any  subse- 

Juoit  provisions  which  are  of  indefinite  or 
DQbtf  ul  expresriML 

rnd.  Notcr-For  other  cases,  see  Wills,  Cent. 
IMg.  i  000;  Dee.  Dig.  I  472.*] 

18.  Appeai.  ahd  Basra  ft  802*)— PaEBEHTiKo 
QuEffnoNB  nr  Lowee  Coott— Motions  fob 
New  Trial— Statbmbnt  of  Gbounds. 
A  specification  of  Insafficiencr  of  the  evi- 
dence to  Bostaln  a  finding,  which  states  th»t 
there  ts  no  evidence  that  a  sale  by  executors 
had  not  been  confirmed  does  not  challenge  the 
finding  that  confirmatimi  of  the  sale  was  re- 
fused. . 

TEd.  Note.— For  other  cases,  see  ^peal  and 
Error,  Cent  Dig.  i  1752 ;  Dec  Dig.  f  502.*1 


•ror  ether  oases  see  sue  te»lo  and  seotion  NUUBBR  In  Dee.  *  An.  Digs,  un  to  date,  *  Reporter  Indexes 
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14.  BzEctrroBS  aud  Adhhtutbatobb  U  1^*) 

— SaLEB  —  PUBOSAU  BT  COSZBCITTOB— VA- 
LIDITY. 

A  purcbaae  hj  one  of  three  execators  em- 
powered to  sell  real  estate  is  voidable  only  at 
the  inBtanee  of  those  interested  in  the  estate. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Gent  Dlff.  f  OM;  Dea  Dig. 
I  149.*] 

16.  Executors  akd  ADuniBnATOBs  <]  148*) 
— Salks  —  Pdbohabb  bt  Coexecutob  —  Va- 

Where  executors  empowered  to  sell  real  es- 
tate sold  certain  real  property,  and  a  coexeca- 
tor  became  the  pDrcbaser,  and  no  return  of  the 
sale  waj»  made  to  the  court,  the  execnton  misht 
at  any  time  sue  to  rssdnd  tho  sals  for  fraud 
of  the  coexecntor. 

[Bd.  Note.— For  other  cases,  see  Execators 
and  Administrators,  Cent  Dig.  f|  002-605^ 
Dec.  Dig.  I  149.*] 

16.  EXBOUTOBS  AND  AOVZinSTBATOBB  (|  144*) 

—  Sales  —  PuBCHASE  bt  Ookxbcdtob— Va- 

LIDITT. 

Where  execnton  empowered  to  sell  real  es- 
tate sold  certain  real  property  to  a  coexecntor, 
those  Interested  in  the  estate,  on  a  return  of 
the  sale,  could  elect  to  have  the  sale  confirmed 
or  rejected. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Atoinistzaton,  Cent  Dig.  |  580;  Dec 
Dig.  I  144.*] 

17.  EXBOUTOBS  AiTD  ADKHVIBnATOBB  (|  148*) 

—Sales— PusoBABX  bt  Cobxeoutob  —  Va- 

UDITT. 

Where  a  sale  by  execnton  to  a  coexecntor 
was  refused  omflnnatlon,  the  executora  were 
zeguired  to  return  the  purchase  price  i>aid. 

[Ed.  Note.— For  other  cases,  see  Elxecators 
and  Administrators,  Gent.  Dig.  I  601 :  Dec. 

Dig.  1 14a*] 

18.  EXBOUTOBS  AHO  ADHINISTBATOSS  (|  149*) 

—Sales  —  PuBOHASB  bt  Coexeoutob— Va- 

UDITT. 

Where  execnton  empowered  to  sell  real  es- 
tate sold  oertaiu  real  property  to  a  coexecntor, 
and  the  aale  was  confirmed  without  the  knowl- 
edge of  ttiose  Interested  in  the  estate  that  the 
coexecntor  was  Uie  pnrchaser,  those  interested 
might  sue  to  rescind  the  sale  or  to  have  It  de- 
clared that  the  ooexecotor  held  title  in  tmst 
for  the  estate. 

[EM.  Note^For  other  cases,  see  Executora 
and  Administratora.  Cent.  Dig.  K  602-606; 
Dec  Dig.  i  149.*] 

19.  EXBOUTOBS  AND  ADUINISTBATOBS  (fi  140*) 
— SALia  —  PUBOHASE  BT  COKXEOUTOB  —  VA- 
LID ITT. 

Where  an  action  was  brought  to  rescind  a 
sale  by  execntora  to  a  coexecutor  or  to  liave 
a  tmst  declared  after  the  sale  had  been  con- 
firmed, the  estate  would  not  be  entitled  to  pos- 
session  of  the  property  without  returning  or 
offering  to  return  to  the  coexecutor  the  pur- 
chase monw  after  an  aoconnting  between  them 
in  which  the  purchase  price  would  enter  as  a 
factor. 

[Ed.  Note.— For  other  cases,  see  Executora 
and  Administrators,  Dec.  Dig.  S  149.*] 

20.  EXECUTOBS  AND  AOinNISTBATOBS  (i  148*) 

—Sales  —  Pubohabe  bt  Coexecctob  — Va- 

LIDITT. 

In  an  action  by  a  purchaser  from  executors 
for  the  possession  of  real  estate,  brought  after 
the  court  had  refused  to  confirm  the  sale,  the 
executor  and  residuary  legatee  aaaailing  the  sale 
is  not  entitled  to  the  possession  without  re- 
storing the  purchase  price  paid,  after  an  ac- 
counting between  the  parties. 

[Ed.  Note.— For  other  cases,  see  Execntora 
and  Admiuistraton,  Dec  Dig.  8  149.*] 


In  Bank.  Appeal  from  Superior  Court. 
Nevada  Cooiity ;  F.  T.  Nilon,  Judge. 

Action  by  Samuel  Granger  against  W.  O. 
Richards  and  others,  executors  of  Philip 
Richards,  deceased.  From  a  judgment  for 
defendant  W.  6.  Richards,  as  Burrlvlng  ex- 
ecutor and  residuary  legatee,  and  from  an 
order  denying  a  new  trial,  plaintiff  appeals. 
Reversed. 

ThoB.  S.  Ford,  for  appellant  a  W.  Kitts, 
J.  M.  W^aUinc  and  Fred  Searia,  for  revptmd- 
euts. 

LOBIOAN,  J.  Tbls  Is  an  action  to  qnlet 
titlfl  In  whidi  Jndi^nent  went  for  the  defend- 
ant W.  O.  BldiardB  as  snrrtrli^  executor 
and  residuary  legatee.  The  plalntlfr  appeal* 
tbffl^rom  and  from  an  order  denying  bis 
mothm  for  a  new  trial. 

On  the  bearing  here  the  rescMmdcait  mored 
to  dismiss  the  appeal  from  the  order  deny- 
ing tbe  motion  for  a  new  trial  on  the  ground 
that  tbA  notiee  at  intentkm  to  move  therefOr 
was  not  serred  or  filed  within  the  time  al- 
lowed by  law  or  any  order  of  tbe  soperlor 
court  Hie  case  was  tried  In  the  superior 
court  of  Nevada  connty;  the  tiien  attorney 
tor  the  plaintiff  being  a  resident  of  and  hav- 
ing bis  office  in  Berfetf^,  Alameda  connty. 
Tbe  showing  upon  wbldi  tiie  motion  to  dis- 
miss is  based  Is  that  the  flndlngs  of  the  court 
were  signed  and  filed  upon  April  IS,  1900, 
and  the  Judgment  filed  and  entered  on  July 
23d  of  that  year.  On  July  26,  1906,  the  at- 
torneys for  defendant  mailed  to  tiie  attorney 
for  iDJalntltt  at  his  residence  In  Berkeley  a 
copy  of  tbe  Judgment  which  cmtalned  a 
statement  of  the  filing  of  the  findings  and  on 
tbe  same  day,  July  25,  1906,  thti  tbe  attor- 
neys for  defendant  mailed  a  copy  of  the  Judg- 
ment and  notice  to  the  attorney  for  plaintiff, 
the  plaintiff,  who  resided  In  Nevada  connty. 
personally  applied  to  the  court  there  tor  an 
order  staying  the  Issuance  of  aecutlon  for 
20  days,  which  was  granted.  On  August  8th 
plaintiff  personally  applied  to  the  court  and 
was  granted  an  order  allowli^  20  dajn*  ad- 
ditional time  within  which  to  serve  and  file 
bis  notice  of  Intention  to  move  for  a  new 
trial,  and  on  August  13tb  a  further  erten- 
sion  of  10  days  for  the  same  purpose  was 
granted  to  plaintiff  on  his  personal  applica- 
tion to  the  court  therefor.  On  August  20, 
1906,  a  local  attorney  having  been  engaged 
by  plaintiff  (his  former  attorney  residing  In 
Berkeley  having  withdrawn  from  the  case), 
notice  of  Intention  to  move  for  a  new  trial 
was  served  that  day  on  the  attorneys  for  de- 
fendant and  filed,  and  further  proceedings 
relative  to  the  new  trial  were  conducted  un- 
der said  notice  of  Intention.  The  position  of 
respondent  on  this  motion  to  dismiss  Is  that 
the  appellant,  by  voluntarily  appearing  and 
securing  in  person  the  order  for  a  stay  of 
execution  on  July  2S,  1906,  thereby  took  no- 
tice of  the  filing  of  the  findings  and  the  de- 
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dslon  of  the  court,  and  that  his  time  within 
which  to  serve  and  file  s&Id  notice  of  Inten- 
tion to  more  for  a  new  trial  commenced  to 
run  then,  and  on  the  theory  that  he  had  hot 
10  days  to  file  and  aerre  his  notice  of  Inten- 
tion his  time  to  do  80  expired  on  August  4, 
1900,  sereral  days  before  he  obtained  the  or- 
tier  of  August  8th  extending  hla  time  to  serve 
and  file  his  notice  of  Intention,  and  hence  tbe 
latter  order  was  rold,  the  court  having  no 
Jurisdiction  to  make  it  after  the  expiration 
of  the  statutory  time  wltbln  which  the  appel- 
lant could  serve  and  file  such  notice. 

Upon  the  record  before  us  tliere  Is  no  merit 
lu  this  contention.  In  order  to  set  the  time 
In  motion  within  wtal<ai  the  aiqiiellant  must 
serve  and  file  bis  notice  of  intention  to  move 
for  a  new  trial,  It  was  necessary  for  tbe  re- 
spondent to  serve  npon  the  attorney  for  tbe 
appellant  a  written  notice  of  the  decision. 
Sections  659,  1010,  Code  Civ.  Proc.;  Mallory 
T.  See.  129  Cal.  366,  369,  61  Pac.  U23:  Code 
Civ.  Proc.  {  1016.  This  latter  section  requires 
that,  when  a  party  has  an  attorney  in  an  ac- 
tion, "the  service  of  papers  when  required 
must  be  made  upon  the  attorney  Instead  of 
the  par^.  •  •  •  '*  Conformable  to  these 
prOTlalfHU  of  law  the  attorneys  for  respond- 
ent mailed  to  tbe  attorney  for  appellant  what 
was  In  effect  and  Intended  to  be  a  notice  of 
decision.  The  service  of  tbis  notice  was  com- 
plete when  the  deposit  was  made  in  the  post 
office  (Code  Civ.  Proc  |  1013),  and,  as  the 
distance  from  Nevada  City  to  Berkeley  is 
conceded  to  be  150  miles,  the  attorney  for 
appellant  was,  under  the  terms  of  the  section 
last  quoted,  entitled  to  16  days  after  the  day 
of  deposit,  or  until  the  Sth  day  of  August, 
1006,  to  serve  and  file  his  notice  of  Intention. 
It  la  true  tliat,  while  the  statute  requires 
written  notice  of  decision  to  be  served  upon 
tbe  attorney  for  the  adverse  party,  it  may  be 
waived.  Such  waiver  may  appear,  as  de- 
clared in  Mallory  v.  See,  supra,  from  scHne 
act  or  acquiescence  of  the  party  In  open  court 
or  In  the  proceedings  in  tbe  case  as  disclosed 
by  tbe  records,  or  flies  of  tlie  case,  or  the 
minutes  of  the  court,  when  the  conduct  of 
the  party  in  the  case,  as  appears  from  such 
records  or  minutes,  la  inconsistent  with  any 
theory  other  than  that  he  had  formal  notice 
of  tbe  decision.  Under  sucb  circumstances, 
be  Is  deemed  to  have  waived  written  notice. 
But  this  rule  has  no  application  to  the  mat- 
ter at  bar.  It  only  applies  when  a  written 
notice  has  not  been  given.  It  does  not  apply 
when  written  notice  has  In  fact  been  given, 
becanse  there  is  then  nothing  to  waive. 

Now,  as  far  as  Is  disclosed  by  the  record 
before  us,  the  attorney  for  appellant  was  on 
July  25,  1906,  served  with  written  notice  of 
tbe  decision,  and  on  the  same  day  appellant 
perwmally  applied  for  and  obtained  the  order 
for  a  stay  of  execution.  This  application  by 
appellant,  personalty,  did  not  amount  to  a 
waiver,  or  "to  taking  of  notice"  of  the  deci- 
sion, as  It  Is  characterized  by  respondent,  so 
&M  to  affect  tbe  time  within  which  notice  of 


Intention  to  move  for  a  new  trial  must  be 
served  and  filed.  It  did  not  amount  to  a 
waiver  of  notice,  because  there  was  nothing 
to  waive,  as  at  that  time,  as  far  as  tbe  record 
discloses  anything  to  the  contrary,  tbe  appel- 
lant bad  written  notice  of  the  decision  by  the 
service  of  It  on  his  attorney.  Neither  did 
his  application  for  a  stay  operate  as  a  "tak- 
ing of  notice"  of  the  decision,  because  he  bad 
that  already,  by  tbe  service  of  It  on  his  at- 
torney. Nor  really  would  It  he  of  any  con- 
sequence, as  far  as  the  matter  is  presented 
here,  whether  the  application  for  a  stay  was 
made  before  or  after  tbe  service  of  the  notice 
of  decision.  If  before,  and  thereafter  wrlt- 
tea  notice  of  the  decision  was  actually  served 
as  the  statute  requires,  such  service  would 
operate  as  a  waiver  Itself  of  the  waiver 
which  the  respondent  might  otherwise  claim 
was  effected  by  the  application  for  a  stay 
made  prior  thereto.  If  after,  it  certainly 
could  not  operate  to  curtail  the  time  which 
service  of  notice  gave.  By  such  service  of 
written  notice  of  decision  the  right  of  appel- 
lant to  give  notice  of  intention  to  move  for 
a  new  trial,  within  the  time  which  the  law 
allowed  by  reason  of  the  residence  of  his  at- 
torney in  a  different  place  from  where  the  at- 
torneys for  respondents  resided,  was  fixed, 
and  his  mere  application  for  a  stay  of  execu- 
tion, made  either  before  or  after  such  service, 
and  which  had  no  relation  whatever  to  the 
matter  of  moving  for  a  new  trial,  could  not 
affect  the  time  within  which  be  might  serve 
and  file  his  notice  of  Intention  to  do  so. 

We  dispose  of  this  objection  of  the  re- 
spondent to  the  consideration  of  the  appeal 
from  the  order  denying  the  motion  for  a 
new  trial  as  being  entirely  untenable  upon 
the  record,  without  discussing  the  proposi- 
tion whether  an  application  for  a  stay  of  ex- 
ecution would  in  any  case  itself  constitute 
a  waiver  of  written  notice  of  dectslon,  or  the 
further  pM^osltlon  whether  such  applica- 
tion by  the  appellant  personally  would  con- 
stitute a  waiver  In  face  of  the  statutory  re- 
quirement that  the  notice  of  decision  must 
be  served  on  tbe  attorn^  for  appellant,  and 
not  upon  the  appellant  himself,  or  whether, 
as  the  statute  prescribes  that  service  shall 
be  made  upon  the  attorn^,  any  other  per- 
son save  the  attorney  could  waive  the  right 
to  have  it  made  as  the  statute  requires.  It 
is  unnecessary  to  consider  these  propositions, 
because  here  writtoi  notice  of  decision  was 
actually  given  the  attorney  "for  appellant, 
and  within  the  time  allowed  by  law,  and  the 
additional  time  given  by  orders  of  the  court, 
the  notice  of  Intention  to  move  for  a  new 
trial  was  regularly  served  and  filed.  Some 
other  points  are  made  in  support  of  the  mo- 
tion to  dlsmlsi^  but,  as  there  Is  clearly  noth* 
ing  in  them,  we  neither  mention  nor  dis- 
cuss them. 

Now  as  to  the  appeal  on  Its  merits: 
Philip  Richards  died  In  the  year  18S7  In 
Nevada  county  leaving  a  will,  in  which,  aft- 
er  providing  for  the  gfj;ni^k,®J5^tei- 
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merated  l^des.  li«  dCTlsed  the  residue  of 
his  estate  to  hlB  two  brothers  William  S. 
Richards  and  Fraods  Richards,  or,  as  the 
latter  Is  more  commonlr  dealxnated  in  the 
record,  Francis  8.  Richards.  As  his  execu- 
tors he  appointed  bis  nephew,  William  Q. 
Richards,  son  of  said  WUUam  8.  Richards, 
said  Francis  Richards,  and  James  Bennal- 
lack.  and  ^powered  them,  after  the  expira- 
tt(m  of  two  years  from  his  death,  to  sdl  any 
portion  of  his  real  property  at  pablle  aactlon 
'*wlthQDt  any  .order  of  court  whatever  or  be- 
ing required  to  account  to  any  court,"  and 
upon  a  sale  thereof  iHravIded  that  all  lega- 
cies which  then  remained  unpaid  should  be 
paid  at  <»ice  In  full.  Th»  clauses  of  his  will 
relative  to  the  paymmt  of  legadee  and  the 
disposition  of  the  residue  of  his  estate  de- 
clared that:  "After  the  payment  of  all  lega- 
cies herein  enumerated  I  give  and  bequeath 
all  the  rest,  residue  and  remainder  of  my  es- 
tate of  whatever  kind  and  character  to  my 
brothers  William  8.  Richards  and  Francis 
RIdiards,  share  and  share  alike.  In  the 
even|  of  the  death  of  any  (me  or-  more  of 
the  le^tees  herein  named,  betove  they  or  el* 
tber  of  them  shall  have  received  their  be- 
quests, the  share  of  such  deceased  legatee 
or  le«ateefl  shall  be  paid  tct  my  brother  WU- 
Uam 8.  Richards."  On  Hay  11.  1891,  under 
the  pamet  conferred  by  the  wUl,  the  execu- 
tors sold  at  public  auction  to  plalntUf,  as 
the  ostensible  purchaser  thereof,  a  lot  In 
Nevada  Olty  belonging  to  the  estate,  and  on 
the  same  day  made  him  a  deed  purporting 
to  convey  to  him  as  executors,  under  the 
power  conferred  the  wUl,  the  tltie  of  the 
estate  to  said  properly,  me  land  was  sold 
for  $3,866^  an  amount  considerably  in  ex- 
cess of  flu  amount  at  whldi  it  had  been  ap* 
praised  shortly  before  the  sale,  and  the 
plaintiff  was  Immediately  placed  in  posses- 
■lon  at  the  property  hf  the  executors,  and 
he  and  his  niocessm  hare  remained  In  pos- 
session erer  since;  Hie  fuH  amount  of  the 
parctiase  mice  was  paid  to  the  executors  by 
the  plaintlfl  on  the  day  at  the  sale  and  the 
execution  of  the  deed,  and  was  shorOy  there- 
after used  and  paid  out  by  said  executors 
for  the  use  and  ben^t  of  the  estate  of  Phil- 
ip Richards,  deceased,  In  the  payment  of  leg- 
adee and  tiie  expenses  of  administration,  and 
accomited  for  by  thnn  and  their  accounts 
approved  by  tbe  court  The  executors,  dean- 
ing  that  th^  had  sufBclent  authority  under 
the  wUl  to  convey  title  to  llie  prtverty  with- 
out any  conflrmatl(Hi  of  iSa  sale  by  the  conrt, 
made  no  return  ttxenot  tx  sought  confirma- 
tion thereof  until  many  years  later,  and  as  a 
result  litigation  arose  between  the  plaintlfl 
and  his  successor  In  Interest;  and  the  ex< 
ecutors  of  the  estate  of  Richards,  respecting 
tbe  title  to  tbe  property;  the  mattw  having 
been  here  tor  couBlderatlon  in  the  cases  of 
BennaladE  v.  Richards,  116  OaL  406,  48  Fac 
622;  Bennallauck  v.  Richards,  125  Gal.  428, 
S8  Pac.  65,  and  Oranger  t.  Blchard%  126 
CaL  635,  ee  Pac.  11& 


This  present  actl<m  was  brought  by  plain- 
tiff In  1807  against  the  oKcutora  and  the 
residuary  legatees'  under  the  wUl  to  quiet 
his  title  to  the  property.  In  his  complaint 
the  plaintiff  alleged  generally  ownership  of 
the  property  by  him,  and  also  set  up  the 
facts  surrounding  the  sale  to  him  by  tbe  ex- 
ecutors, payment  of  the  purchase  price,  and 
dellv^  of  poBsessloQ  of  tbe  ptapertj  to  blm, 
and  alleged  fhcts  upon  which  be  based  a 
claim  of  title  to  the  prop^^  by  adverse  pos- 
session. He  also  alleged  proceedings  in  the 
matter  ot  the  estate  of  Richards  under  whldi 
he  dalmed  tliat  a  certain  order  of  court 
made  on  Febmary  19,  18M,  in  effect  amount- 
ed to  a  confirmation  1^  the  court  of  the  sale 
of  Hay  11,  1891.  He  set  up  further  an  ea- 
toi^  by  deed  of  the  executors,  and  an  es- 
toppel In  pals;  the  latter  baaed  on  the  al- 
leged fact  that  he  had  made  large  improve- 
ments and  r^Mdrs  on  the  property  and  ex- 
pended money  tberecm  with  the  knowledge 
and  acquiescence  of  the  executors  and  with- 
out any  objections  on  their  part  Hie  ex- 
ecutor James  B^malladE  made  no  appear- 
ance In  Uie  eaae^  and  while  it  was  pending 
died. 

rate  executor  Frauds  8.  Richards  answo- 
ed  admitting  that  plaintiff  was  the  emner  of 
an  undivided  <me-half  of  the  property  in 
question      virtue  of  a  conveyance  thereof 
made  by  said  executor  In  his  Individual  ca- 
pacity as  reeldnary  legatee  under  the  will 
to  one-half  of  tbe  estate  of  the  said  Philip 
Richards,  deceased.  He  further  set  up  that 
the  conveyance  of  executors  to  plaintiff 
made  on  May  11,  1891.  was  made  In  good 
faith  and  for  fnU  value,  that  toe  mon^  de- 
rived as  the  purchase  price  had  been  used 
by,  the  executors  to  pay  legadee  numerated 
in  the  win,  and  that  as  a  residuary  I^tee 
lie  elected  to  treat  the  deed  made  by  the 
executors  to  lAalntiff  as  good  an^  valid  and 
declined  to  resdnd  said  sale  or  deed  or  to 
retom  to  plaintiff  any  part  of  the  purchase 
price.   This  uecutor,  Francis  8.  Richards, 
also  died  pending  the  trial  of  the  cause.  The 
other  executor,  WUUam  G.  Richards,  who  in 
behalf  of  the  esteto  has  aU  along  contested 
the  daUn  at  plaintiff,  filed  an  answer  and 
crosB-cOn^ilaint  and  In  the  former  denied 
all  the  allegations  upon  whldi  plaintiff  tnsed 
his  dalm  <tf  ownership.   He  than  averred: 
That  at  the  time  tbe  pn^erty  was  offered 
for  sale     the  executors  It  was  the  ittoperty 
of  the  estate  of  Philip  Bldiards,  deceased; 
that  James  Bennallack,  (We  of  the  execu- 
tors, desiring  to  purchase  said  property, 
caused  the  plaintiff  to  attend  said  sale  and 
bid  in  said  property  for  him,  whldi  be  Ud; 
that  no  return  of  the  sale  of  the  property 
by  the  executors  was  ever  mad^  nor  was 
said  sale  ever  confirmed  by  any  court;  that 
within  10  days  after  the  convejvnce  by  tl&e 
executors  to  plaintiff  plabitjUf  conveyed  said 
property  to  said  James  Bamallack,  who 
thweafter  conveyed  it  to  his  wife,  Maty  A. 
BennaUaCk,  who  on  Hay  I&4886,  bropsht  an 
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leUon  In  fta  mpertor  conrt  of  Nermda  conn* 
tf  against  these  same  defendants  to  Qolflt 
her  Utle  to  said  premlBes,  which  action  la 
now  pcDdlnc  and  nndetezinlned;  and  that 
ibont  two  monttaa  prior  to  the  Mi^ttig  of 
the  prcMPt  action  hy  plaintlfr  said  Mary  A. 
BemullaCk  ontreyed  aald  property  to  him. 
It  Is  then  alleged  that  plaintiff  bad  xecelT- 
ed  large  soma  of  numey  over  and  ahore  the 
opensea  of  said  pnH>erty.  and  that  plaintiff 
KDd  his  grantees  3iad  erer  since  said  sale 
the  ezecators  received  from  the  Income 
and  iHtxeeda  of  said  property  a  net  amount 
tu  Bueedlng  what  was  iwld  aa  Hn  purdtase 
price  ttiereof.  The  prayer  of  the  croaa-com- 
plalnt  was  that  It  be  decreed  that  plaintiff 
hsB  no  title  to  ttie  property,  and  that  It  be 
idjndged  to  bet  the  property  eft  the  eatate  ot 
Vtdlip  Rlcharda,  dec«UKd.   The  answer  of 
tbe  plaintiff  to  ttie  cross-complaint  draled 
any  agreement  between  hlmsdf  and  James 
Bennana<9E  to  purchase  tbe  propw^  for 
the  latter,  aUeged  that  the  said  sale  was  in 
fact  made  to  plainUff,  that  tbe  pnrebase 
monsy  was  dlstxibnted  and  pidd  oat  in  said 
ertato     tbe  encntors  for  tbe  ben^  of  tbe 
peraoDs  entitled  to  the  estate  that  tb»  ez- 
ecators had  never  paid  or  oBemA  to  pay  back 
to  the  plaintiff  the  numey  whldk  be  bad  paid 
aa  ttM  pnrdhase  price  ot  said  property,  and 
denied  that  plaintiff  or  his  grantees  had 
received  from  ttie  income  or  proceeds  of  said 
property  a  net  amoimt  equal  to  or  In  azoess 
of  what  be  paid  as  Uie  pnrebase  price  there- 
<^  Upon  tbe  trial  tb»  court  fbimd:  That 
plaintiff  -warn  not  the  ownor  of  any  ptntion 
oftbelotlnqnesttoi;  ttiat  W.  O.  Bidiards,  as 
the  BorvlTlng  ttxaeotot  ot  tbe  estate  of  Philip 
BliAaxds,  deceased,  was  entitled  to  tba  poe- 
aenlon  of  the  premises ;  snd  that  said  W.  O. 
Richards,  as  the  snccesaor  In  Interest  of 
Ua  fother,  W.  8.  RlchardB,  residuary  lega- 
tee  of  said  nilllp  Bldutrds,  deceased,  was 
entttled  to  any  residue  thereof  remaining 
after  dosloff  said  estate.  Tbe  conrt  fnrtbw 
qpedfically  found  that  plaintiff  did  not  pnr- 
diaae  or  pay  for  said  property  In  bis  own 
behalf;  bnt  In  making  such  purchase  and 
pajment  was  acting  as  agent  of  James  Ben- 
nalladc,  <nie  of  the  executors  of  tbe  estate, 
and  ttaat  tbe  purchaae  price  was  received 
and  paid  or&  by  the  executors  for  tbo  bm- 
efit  of  the  estate  and  acoonnted  fbr  in  tbe 
aoconnts  approved  by  fbe  court.  Then  are 
other  flndinss  made  by  the  conrt  which,  to 
avoid  repetition,  will  be  referred  to  In  oon- 
ridering  the  points  made  relative  to  them. 

Tbe  appellant  attacks  the  findings  made  In 
ao  far  as  they  are  against  bla  dalm  of  title, 
and  tliey  all  practically  bear  against  it  In 
that  r^rd.  The  appellant  does  not  Insist 
that  he  acquired  any  1^1  title  to  the  lot 
nuder  the  sale  Itself  made  by  the  executors, 
and,  of  course,  be  could  not,  because  It  was 
^ded  In  Bennalack  v.  Richards.  116  Cal. 
406,  48  Faa  622.  tliat,  whUe  tbe  will  of  Phil- 
ip Richards  empowered  tbe  executors  to  aell. 
■tDl  It  was  necessary  to  have  the  sale  re- 


ported and  confirmed  fey  tbe  court  In  order 
to  conv^  the  I^bI  tlUa:  His  (flalm  is  tlui 
the  evidence  established  title  In  him  by  ad* 
verse  possession,  that  aside  fnmi  this  tbe 
sale  was  In  effect  confirmed  try  the  conrt  by 
the  order  of  February  19,  1896,  and,  further, 
that  his  dalm  of  est<^pd— both  by  deed  and 
In  pals~-was  supported  1^  the  eridmce,  and 
the  court  Should  have  so  found.  The  court 
found  against  him  on  all  these  matters,  and 
we  think  the  evidence  justifled  tbe  flndlogs. 

Tbe  dalm  of  adverse  possession  was  not 
sustained,  because  it  appeared  that  subse- 
quent to  the  conveyance  to  plaintiff  by  tbo 
executors  and  on  February  0,  1895,  he  con- 
veyed tbe  property  to  Mrs.  Bennallack,  wife 
of  James  Bennallack.  She,  two  days  there- 
after, and  much  less  than  five  years  after 
the  deed  to  plaintiff  from  the  executors,  com- 
menced an  action  against  these  Identical  de- 
fendants as  executors  and  residuary  lega- 
tees, to  quiet  her  title  to  this  same  property, 
to  which  they  answered  denying  her  title, 
and  that  action  Is  stlU  pending  and  unde- 
termined. Mrs.  Bennallack  and  her  husband, 
James  Bennallack,  reconveyed  the  property 
to  plaintiff  on  May  8,  1897;  but  when  plain- 
tiff took  such  rec(mve]rance  the  evidence 
shows,  and  the  court  so  found,  that  he  did 
so  with  full  knowledge  and  notice  of  tbe 
pendency  of  the  action  to  quiet  title  brought 
by  Mrs.  Bennallack.  Under  these  circum- 
stances, plaintiff  could  not  sustain  bis  claim 
of  adverae  possession  in  hlmsett  and  his 
grantor  for  the  requisite  perioi^  because, 
while  he  and  she  might  otherwise  have  been 
In  possession  for  the  requisite  time,  they 
were  not  in  the  peaceable  and  undisputed 
possession,  as  the  title  and  right  of  posses* 
8i<Mi  wen  bdng  then  actually  litigated  in 
court. 

Neltber  la  there  any  merit  In  the  dalm 
that  by  virtue  of  certain  proceedings  In  tbe 
estete  of  Richards,  eventuating  In  the  order 
of  February  19,  189S,  alleged  in  the  com- 
plaint, the  court  should  have  found  that  the 
sale  to  plaintiff  was  In  that  proceeding  con- 
firmed, or  at  least  the  judgment  of  the  court 
tlierein  (q;>erat«d  as  a  bar  against  shy  dalm 
of  the  executors  that  the  sale  them  waS' 
not  valid  so  ss  to  ccmvey  the  legal  title. 
Tbe  proceeding  referred  to  was  one  relating 
to  tbe  settlement  of  an  account  In  the  estate 
of  Philip  Rlcbaids,  wher^  W.  B.  Bicharda, 
one  of  tiie  residuary  legatees,  sou|^  by  peti- 
tion filed  September  6,  1894^  to  have  the  ez- 
ecators account  for  the  rente  and  ^ofits  of 
the  property  in  question.  An  order  of  court 
was  made  requiring  them  to  do  so,  which 
was  served  personally  on  two  of  tbe  ezecu- 
tora,  James  Bennallack  and  F.  S.  Richards. 
The  executors  appeared  and  answered  tbe 
petition,  and  the  court,  after  settling  their 
account,  entered  a  judgment  as  follows: 
"That  each  of  said  deeds  of  real  estete  as 
executed  and  delivered  by  said  execut<Hrs 
*   *   *   be  and  they  are  herein  adjudged 
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and  decreed  to  bave  been  absolute  and  valid 
on  tbe  date  when  so  ezecnted  and  delivered 
wittiout  confirmation  of  conrt"  It  is  this 
guoted  Judgment  which  tbe  appellant  dalms 
was  In  effect  a  conflnnatlon  of  tbe  sale,  or 
at  least  operated  aa  a  bar  against  an;  qnes- 
tion  as  to  tbe  ralidltr  of  the  deed;  bat  we 
do  Dot  think  it  had  either  effect.  The  pro- 
ceeding In  which  this  purported  Judgment 
was  entered  was  the  settlemrat  of  an  ac- 
count, and  the  court  had  no  Jurisdiction  to 
determine  a  matter  which  was  not  Involved 
in  the  settlement  Tbe  law  provides  a  par- 
ticular method  for  tbe  return  of  sales  of 
real  estate,  and  the  conflrmation  thereof, 
and  provides  the  character  of  notice  which 
shall  be  given  in  order  to  confer  Jurisdiction 
on  the  court  In  the  proceeding  to  confirm. 
The  proceeding  in  question  here  did  not  pre- 
tend to  relate  to  a  conflrmation  of  sale^  and 
was  not  noticed  aa  provided  by  law  so  as  to 
confer  Jurisdiction  on  the  court  to  confirm. 
In  fact,  tlie  court  did  not  assume  to  con- 
firm the  sale  but  to  declare  the  deeds  valid 
without  confirmation,  a  matter  which  is  not 
committed  to  the  Jurisdiction  of  the  court 
sitting  ta  probate  In  tbe  settlement  ol  an 
accDiint. 

As  far  as  flie  eMopp^s  asserted  by  plaln- 
UtC  are  conceroed^by  deed  and  in  pals— 
they  require  no  particular  consideration. 
The  q>eclal  point  as  to  the  deed  of  May  11, 
1881,  1^  the  executors,  is  that  it  puqported 
to  convey  to  plaintiff  tiUe  in  fee  simple  ab* 
Bolnte,  without  qualification  or  condition, 
and  that  both  the  Richards  as  residuary  leg- 
atees are  estcfKwd  to  assert  any  dalm  to  the 
property  against  plaintiff,  and  he  reasons 
out  an  esto]»>el— partlcalarly  against  W.  Q* 
Richards,  as  snccetaw  to  his  tether,  W.  B. 
Richards,  one  of  tbe  reaidoary  Icsateea,  on 
tbe  following  c(nislderatl(m:  Fialnttff  had 
succeeded  by  conveyance  from  Francis  8. 
Bidurds,  <me  of  tiie  executors,  to  wbatevw 
title  he  had  as  residnaty  l^tee  of  an  un- 
divided one-btif  of  the  property,  and  his 
daim  Is,  as  to  the  otber  «racutor,  W.  G. 
Richards,  who  subsequently  succeeded  to  the 
Interest  of  bis  father,  W.  8.  Richards,  the 
only  other  residuary  legatee,  that  such  after* 
acquired  title  inured  to  the  benefit  of  plain- 
tlff  under  tbe  deed  from  said  W.  O.  Rich- 
ards as  executor  which  was  abe(dute  in  form. 
The  answer  to  this  dalm,  however,  is  that 
tbe  deed  of  the  executors  aa  found  by  tbe 
court  was  not  absolute  in  form,  but  purport- 
ed to  convey  only  tbe  title  which  the  estate 
of  Philip  Richards  had  In  the  property  and 
DO  more.  It  Is  unnecessary  to  aay  anything 
further  on  this  point.  As  to  tJie  aUeged 
estoppel  in  pais  by  reason  of  improvements, 
maintenance,  and  repair  of  the  premises  by 
plaintiff  with  ttie  knowledge  and  acquies- 
cence of  the  executors  and  residuary  lega- 
tees, and  wltboat  objection  on  the  part  of 
any  of  them,  it  is  sufficient  to  say  that  the 
court  found  that  there  was  no  evidence  pre- 


sented as  to  the  amount  of  such  expendi- 
tures, and  no  proof  made  of  any  of  the  otber 
elements  of  estoppel  pleaded,  and  this  ap- 
pears to  be  true.  This  dl^Kwes  of  the  points 
made  by  plaintiff  under  his  attack  on  tbe 
findings,  as  far  as  they  are  against  his  as- 
serted title,  based  upon  alleged  possession, 
confirmation  of  sale,  or  estoppeL  Tbe  evi- 
d«ice  warranted  the  court  in  finding  against 
him  on  all  these  matters. 

But  wbUe  this  la  true,  we  are  satisfied 
that,  upon  the  otber  findings  aa  made,  tbe 
Jud^^t  of  the  court  that  W.  Q.  Richards, 
as  surviving  executor  of  the  estate  of  Pliillp 
Richards,  Is  entitled  to  tbe  possession  of  tbe 
pLoperty  in  dispute,  and  further  that  said 
W.  O.  Richards,  as  tbe  auccessor  in  interest 
of  said  W.  S.  Richards,  residuary  legatee  of 
Philip  Richards,  deceased,  is  entitled  to  any 
residue  thereof  remaining  after  closing  said 
estate,  were  wrong.    Addresalng  ourselves 
first  to  the  mattw  of  the  judgment  aa  to 
tbe  right  of  W.  O.  Rlctiards,  as  successor  to 
W.  8.  Richards,  one  of  the  redduary  lega- 
tees:  WhUe  the  question  of  who  would  be 
oititled  to  take  as  residuary  legatee  under 
tbe  will  might  well  have  beoi  left  to  be 
determined  on  distribution  in  the  mattor  of 
tbe  estate  of  Philip  Ricbarda,  and  was  not 
necessarily  involved  in  the  case  at  bar,  it 
stands  as  a  determined  matter  under  the 
Judgment  appealed  frcnn,  and  it  is  neces* 
sary  to  review  the  accuracy  of  tbe  condaBlon 
ct  tbe  court  on  the  subject  The  condaslon 
of  tbe  court  as  made  was  evidently  based  on 
tbe  constmctlon  It  placed  <m  'the  dauses  of 
the  will  as  first  liminabove  quoted.  The 
court  construed  those  provisions  of  tbe  will 
giving  to  W.  &  Bldiards,  tne  oC  tbe  nam- 
uary  legatees,  all  legacies  which  had  not 
bsen  paid  bsfara  tiis  deatta  of  sny  of  nSd 
legatBSB  to  apply  to  the  sbaie  nt  tbe  eatats 
given  to  Frands  8.  Bidiuda^  Ills  oo-realda- 
ary  legatee,  and  that  by  the  death  of  Bald 
Francis  8.  Bldiards  ifflor  to  distribution  bis 
residuary  interest  vested  in  said  W.  8.  Rldi- 
ards  and  passsd  to  W.  G.  Bictasrds,  bis  boc- 
cessor  tai  interest,  to  tlie  residuary  estate; 
but  we  think  the  construction  so  given  was 
Incorrect  The  testator  had  provided  In  his 
will  for  the  payment  of  certain  enumerated 
legacies,  and  it  was  as  to  soch  legacies  that 
he  provided.  In  the  event  of  the  death  of  any 
legatees,  that  such  legades  should  go  to  W. 
S.  Richards.   He  did  not  speak  of  ttie  broth- 
ers as  "legatees"  of  tbe  residue  of  his  es- 
tate.   In  effect  though  not  so  designated, 
they  were  under  the  provisions  of  the  will 
to  be  residuary  legatees,  or  residuary  dev- 
isees, depending  upon  the  character  of  the 
residuum  of  tbe  estate  when  distribution  of 
it  was  to  be  made — whether  personal  or  real 
property.    But  ttie  testator  did  not  desig- 
nate them  as  either  legatees  or  devisees,  but 
bequeathed,  "after  payment  of  all  legacies 
herein  enumerated,"  the  residue  of  the  estate 
to  them  by  nam&    He  did,  however,  q»eafc 
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abcnit  leguAm  'herein  enumerated."  and 
"^^tees  herein  named,"  and  provided,  In 
tbe  "event  of  the  death  of  t^e  legatees." 
tbat  the  share  of  such  "l^tees"  should  be 
*^ld  to  bis  brother  W.  &  Richards."  This 
mention  of  "legadee  enumerated"  and  "lega- 
tees bweln  oamed"  had  reference  to  lega- 
des  as  such,  payment  of  which  he  had  ape- 
dally  inoTlded  for,   and  which  payments 
would  be  made  during  the  administration  of 
the  estate,  and  had  no  reference  to  the  resl- 
tfne  of  tbe  estate  which  could  only  be  re- 
ceived by  tbe  reeidnary  I^atees  or  devisees 
on  dlatribntlon.  The  purpose  of  the  testator 
was  doubtless  to  provide  that,  In  the  ev«it 
of  tbe  deatb  of  a  legatee  entitled  to  any  of 
the  legacies  enumerated,  his  legacy,  instead 
of  gfOag  to  tbe  heirs  of  the  legatee,  should 
go  to  the  brother  of  tba  testator,  W.  S. 
Sicbazds.   This  intebtlcm  la  evidenced  also 
byttae  vaeot  tbewozd  "paymoKt"  and*'peld,'* 
fn  tbte  ommection;  VOTds  whldk  are  quite 
apt  when  qsed  cmcemlng  legadea  wUch  are 
gnienlly  of  mcmej,  but  wonld  be  quite  In- 
apt when  applied  to  the  dispoaltlon  of  the 
reridne  of  an  eatate  whldi  might -consist  of 
both  real  and  penonal  pn^iwty  of  wblab 
the  legatee  or  devisee  could  only  obtain  pos- 
sesrion  bj  '^trtbntlon."   Had  the  testator 
intoidea  tba  pnvlirions  of  hla  wiU  rdative 
Co  the  death  of  legateea  to  apply  to  tbe  reald* 
nary  legatees,  he  would  have  used  more 
cbaracterlatlc  words  than   "paymeaV  or 
'^d.*'  vblcb  apply  strlcCly  to  monetary 
ttansactlouB  as  provisions  for  l^ades  and 
their  payment  genorally  ara   While  we  are 
satlsfled  that  this  Is  the  proper  conclusion, 
still,  If  the  matter  were  open  to  ctmstmc- 
tlon  by  Teason  ol!  the  language  used  In  tbe 
provMons  of  the  will,  nnd«  familiar  rules 
this  wonld  be  the  constmctlon  that  must  be 
Klven  to  It  By  the  first-quoted  provision  of 
the  will  both  brothers  are  undoubtedly  made* 
residuary  legatees  or  devisees  of  tbe  residue 
of  the  estate  without  limitation  or  qnaliflca- 
tlon,  and  by  tbe  subseqnoit  section  it  Is  at 
least  rendered  doubtful  whether  It  applies  to 
all  l^ades  special  or  residuary,  or  only  to 
the  specially  enumerated  legacies.  Under 
this  condition,  it  is  a  well-establiBhed  rule 
of  coafftructlon  of  wills  that,  when  the  words 
of  a  will  In  the  first  instance  indicate  an  in- 
tent to  make  a  clear  gift,  such  gift  is  not 
to  be  cut  down  by  any  subsequent  provisions 
which  are  of  Indefinite  or  doubtful  expres- 
sion.   Am.  &  Eng.  Ency.  of  Law,  vol.  30 
{2d  Ed.)  p.  687.   It  follows  therefore  that, 
as  F.  3.  -Richards  was  a  legatee  or  devisee 
of  one-half  of  the  residue  of  said  estate  of 
Philip  Bichards,  and  his  bequest  unaETected 
by  the  provision  as  to  deceased  legatees,  the 
plaintiff,  as  hfs  successor  In  interest,  would, 
hutead  of  W.  8.  Richards,  be  entitled  to 
(me-half  of  tbe  proper^  upon  distribution 
of  tbe  estate. 

Now.  upon  tbe  proposition  tbat  the  iudg- 
moit  declartog  the  surviving  executor  rati- 


tied  to  the  possession  of  flie  property  in  ques- 
tion: This  Is  based  on  one  of  two  views  tak- 
en by  the  court,  either  that  from  tiie  finding 
that  the  purchase  was  made  by  Bennallack 
for  himself  as  administrator,  through  the  in- 
terposition of  plaintiff,  the  contract  of  sale 
was  absolutely  void,  or  that  as  the  sale  was 
subject  to  confirmation,  and  confirmation  bad 
been  refused,  the  legal  title  never  passed 
from  Uie  estate  and  the  executor  was  entitled 
to  a  Judgment  for  possession  of  the  property. 
The  plalntlft  attacks  both  the  findings  made 
as  to  these  facts.  He  insiste  tbat  the  evi- 
dence Is  entirely  Insufficient,  and  In  fact  does 
not  warrant  the  finding  that  Bennallack  was 
the  real  purchaser  at  the  sale,  or  that  plain- 
tiff purchased  the  properly  for  the  benefit  of 
any  one  other  than  himself,  and  further  In- 
sists ttiat  tbere  was  no  evideoice  to  support 
the  finding  tbat  In  the  proceedings  In  the 
estate  of  nilllp  Bichards  the  coart  bad  on 
June  19,  1000,  refined  omflnttatlon  of  the 
sale;  hat  appelant  is  In  no  posltltm  to  attatft 
this  latter  finding,  because  It  Is  not  embraced 
In  his  vpedflcatlims  of  insufficiency  as  to  tbe 
findings.  His  spedflcatlon,  which  at  all  bears 
on  tbe  matter,  is  tbat  tlwre  Is  no  evldmce 
that  the  sale  bad  not  been  confirmed  by  the 
eonrt  Tbis  oould  cndy  apply  to  tbe  finding 
that  ths  order  of  February  10,  iSK,  mads  on 
the  settlement  of  tbe  acconnt  oi  that  date, 
was  not  a  confirmation,  and  not  to  the  other 
finding  that  confirmation  had  been  refused  on 
Jane  19,  1000.  A  finding  diat  there  was  no 
confirmation,  and  a  finding  tbat  confinnati(m 
was  refused,  are  entirely  different,  and  tbe 
specification  of  antellant  did  not  reach  the 
latter.  Hence  the  finding  that  otmflrmatlon 
was  refused  mnst  stand  as  unchallenged. 

As  to  the  finding  that  James  Bennallack, 
one  of  the  executors,  was  In  fact  the  purchas- 
er at  the  sale  of  May  11,  1801,  It  is  unneces- 
sary to  determine  whether  the  evidence  sus- 
telns  it  or  not,  because,  assuming  It  to  be 
sustained  (which  is  only  an  assumption  for 
present  pnrp<wes),  still  we  are  satisfied  that 
the  Judgment  based  upon  either  or  both  of 
these  findings  (and  there'^are  no  others  which 
could  support  it)  cannot  be  sustained.  If 
plaintiff  was  not  tbe  purchaser,  he  at  least 
succeeded  to  whatever  rights  James  Bennal- 
lack had  by  the  conveyance  from  himself  and 
wife  to  plaintiff  on  May  8,  1897.  If  Bennal- 
lack was  in  fact  tbe  purchaser  at  the  sale 
of  this  prc^rty  in  question,  the  purchase  by 
him  was  not  void  but  voidable  only  at  tbe  in- 
stance of  those  interested  in  tbe  estate.  Boyd 
v.  Blankman,  29  Cal.  20,  87  Am.  Dec.  148; 
O'Connor  v,  Flynn,  57  Cal.  203;  Burrls  v. 
Kennedy,  108  Cal.  841,  41  Pac.  468. 

Without  making  any  return  of  sale  at  all, 
the  execntors  might,  at  any  time  during  the 
many  years  which  elapsed  before  confirma- 
tion of  the  sale  was  refused  by  the  court, 
have  brought  an  action  to  rescind  such  sale 
for  fraud  on  tbe  part  of  Bennallack.  Or  up- 
on a  return  of  sale,  those  Interested  In  tbe 
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estate,  if  th^  bad  knowledge  ct  the  facta, 
could  elect  to  bare  It  confirmed  or  rejected 
as  th97  might  deem  It  moat  adrlBable  for  the 
Interqsta  of  the  estate.  Had  confirmation 
been  rejected,  It  -woold  have  been  the  plain 
duty  of  the  executors  to  have  retnmed  the 
purchase  price  which  had  been  paid.  Had 
the  sale  been  confirmed  without  knowledge  on 
the  part  of  those  Interested  In  the  estate  that 
B^uallack  was  blmaelf  the  purchaser,  they 
might  have  maintained  an  action  to  rescind 
the  «ale,  or  to  have  it  declared  that  Bennal- 
ladc  held  the  title  In  trust  for  the  benefit  of 
those  interested  in  the  estate.  Bat  whether 
an  action  was  brought  to  rescind  the  sale,  or 
to  have  a  trust  declared  after  conflrmatloi), 
the  estate  would  not  be  entitled  to  recover 
possession  of  the  property  in  which  they  had 
placed  the  purchaser  after  receiving  from 
him  the  full  purchase  price  thereof,  without 
returning  or  offering  to  return  to  blm  the 
purchase  money  after  an  accounting  between 
them  in  which  the  purchase  price  would 
enter  aa  a  factor.  O'Connor  v.  Plynn,  57  CaL 
293 ;  Burria  v.  Kennedy,  108  Cal.  341,  41  Pac 
458.  This  is  in  harmony  with  plain  princi- 
ples of  equity,  as  It  would  be  unjust  to  al- 
low one  to  retain  the  proceeds  of  a  sale 
which,  as  in  this  case,  were  devoted  to  the 
use  and  benefit  of  the  estate  as  the  will  pro- 
vided upon  a  sale  of  the  property  they  should 
t>e,  and  likewise  obtain  possession  of  the 
property  itself.  This  mle  finds  Its  ai^Iica- 
tlon  In  the  cases  cited  where  confirmation 
had  been  made,  the  proceeds  of  the  sale  aih 
plied  for  the  benefit  of  the  estate,  and  ac- 
tions subsequently  brought  to  recover  the 
property  on  the  gronnd  of  fraud  upon  the 
part  of  tbe  administrator  In  purchasing 
through  tbe  Interposition  of  a  third  party  the 
property  tjt  the  estate  for  himself;  but  the 
prlndple  can  be  no  ditterent  where  an  action 
la  brought  to  recover  poBsesalon  of  property 
aft«  refusal  ct  tha  court  to  confirm  its  sale. 
In  fact,  that  was  the  theory  upon  whlcA  the 
issues  in  tbe  case  at  bar  were  framed.  The 
cro88-C(HO|>lalnt  of  tbe  BDrvlving  executor,  In 
which  he  sought  a  decree  establlahlng  the  ti- 
tle of  the  estate  to  the  property  and  for  its 
possesston,  alleged  that  plaintitf  and  his  gran- 
tees had  received  fnnn  the  income  and  pro- 
ceeds of  said  property  a  net  amount  far  ex- 
ceeding wliat  they  paid  therefor,  which  by 
answer  the  plain  tiff  specifically  denied.  In 
ao  pleading  the  anrvlviug  executor  recognised 
the  equitable  rule  that  he  was  not  entitled  to 
recover  possession  of  the  properly  unless  up- 
on a  reBtorati(Hi  of  the  purchase  price  or  an 
accounting  which  would  Involve  It,  bat  avoid- 
ed the  necessity  of  any  tender  of  each  pur- 
chase price  by  alleging  the  reception  by  plaln- 
tlff  and  bis  grantees  of  more  than  sufficient 
money  from  the  Income  of  the  property  to 
reimburse  him.  The  court,  however,  made  no 
flndtaig  upon  this  issue,  but  assumed  tbat 
from  tbe  findings  that  the  sale  was  In  fact 
for  the  benefit  of  Bennallack,  and  confirma- 


tion refused,  the  plalntifl  was  not  entitled  to 
reimbursement  of  tbe  purchase  price  which 
had  been  received  by  the  estate  or  to  any 
accounting  relating  to  It  This  case,  even  as- 
suming that  Bennalla<^  was  the  purchaser 
and  the  sale  was  refused  confirmation,  prac- 
tically calls  for  the  application  of  the  same 
rule  as  applies  where  a  sale  is,  In  fact,  con- 
firmed and  an  actl^m  subsequently  brought  to 
recover  tbe  property  on  account  of  frandulent 
conduct  on  the  part  of  the  administrator  In 
having  the  property  sold  to  himself.   In  such 
cases,  as  we  have  seen,  the  rule  is  that  reim- 
bursement should  be  had  of  the  purchase 
price  before  the  property  can  be  recovered 
by  those  setting  up  the  fraud  of  the  admin- 
istrator to  d^eat  hts  title.  There  is  no  good 
reason  why  the  same  rule  should  not  be  ap- 
plied here,  and  all  equitable  considerations 
are  in  favor  of  Its  application.    Here  tbe 
property  was  sold  under  a  belief  on  tbe  part 
of  the  executors  that  their  power  of  sale 
rendered  confirmation  unnecessary.  f^I  val- 
ue was  paid  for  the  property,  and  the  pur- 
chaser given  possession.    No  return  of  sale 
^as  made  until,  according  to  the  findings, 
nearly  nine  years  bad  elapsed,  and  during 
that  period  the  purchaser  had  made  large  im- 
provements upon  tbe  property  at  the  same 
time  that  he  had  received  the  income  thereof. 
The  money  which  he  bad  paid  bad  been  used 
for  the  benefit  of  the  estate  in  paying  tbe 
legacies  which  the  will  declared  should  be 
paid  out  of  the  proceeds  from  the  sale  of  the 
real  property  of  the  estate,  and  some  of  it 
likewise  used  in  paying  the  expenses  of  ad- 
ministration.   It  does  not  appear  directly 
what  the  presrait  condition  of  the  estate  Is, 
but  it  may  reasonably  be  inferred  fnun  the 
pleadings  and  evidence  tbat  a  considerable 
amount  due  on  the  legacies  remains  unpaid 
.as  well  as  the  expenses  of  administration. 
Be  that  as  it  may,  however,  the  estate  had 
the  benefit  of  the  money  paid,  and  it  would 
be  Inequlteble  to  permit  It  to  recover  tbe 
property  in  questlou  from  the  plaintiff  with- 
out restoring  to  him  the  consideration  he 
paid  for  It,  or  at  least  determining  upon  an 
accounting  the  equlteble  rlghte  of  tbe  parti ea. 
The  mere  fact  that  confirmation  of  the  sale 
was  rejected  should,  under  the  drcumstan- 
ces,  make  no  dlflerskce  In  the  application  of 
the  general  equltatde  mle  which  obtains 
when  confirmation  la  actually  made  and  the 
sale  subsequently  detdared  void  for  fraud,  on 
the  part  of  the  admlnlBtratOT  in  procuring  it 
to  be  made  f<v  his  own  bmefit.  There  reetl- 
tution  of  the  purchase  price  must  be  made, 
or,  if  necessary,  an  accotmtliv  betwem  the 
parties  bad,  and  It  abonld  be  made  m  had 
here. 

Applying  this  rule,  there  dionld  be  little 
difficulty  In  settling  this  ccntroversy.  As  the 
sale  was  refused  confirmation.  It  is  not  of 
much  Importance  whether  the  property  was 
purchased  by  Bennalladc  or  plaintiff.  Neither 
had  any  title  to  It  as  against  tbe  estate  of 
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Phnip  BlduidiL  At  leBit,  none  Is  dlsdoied 
Iff  tto  recwd  here.  Tba  interest  of  plaintiff 
u  luccesBw  to  F.  8.  Blcbards.  me  of  the 
nUdnair  legatees,  Is  properly  a  matter  for 
cimslileration  by  tbe  court  in  tbe  probate  pro- 
eeedlngft  In  tbe  estate  of  Pbillp  Bichardi,  on 
dlBtrlbutlon.  All  that  Is  necessary  on  the 
going  down  of  this  case  la  to  try  the  cause  on 
tbe  theory  adopted  the  parties  In  their 
pleadings,  namely,  that  plaintiff  Is  entitled  to 
hare  restored  to  him  tbe  purchase  price 
wUch  he  paid  the  estate  for  the  property. 
Of  course,  considering  tbe  long  time  that  has 
elapsed  since  tbe  attempted  sale  to  plaintiff, 
sod  tbe  fact  that  he  has  been  In  the  posses- 
lion  of  the  property  and  In  the  receipt  of  the 
rents,  issues,  and  profits  during  that  time,  It 
will  be  necessary  that  an  accounting  between 
the  parties  be  had,  In  whl<di  necessarily  the 
uBOont  received  by  tbe  estate  as  the  pur- 
chase price  of  the  property  will  be  an  ele- 
ment This  the  court  will  have  to  do  In  or< 
der  to  adjust  the  rights  of  the  parties,  and  it 
can  be  done  upon  tbe  basis  as  suggested  In 
a  supplemental  opinion  in  O'Connor  r.  Flynn, 
■Dpra,  w»  the  twsls  for  the  accounting  In  that 
action,  as  far  as  It  may  apply  to  this  one. 

Sereral  other  points  are  made  by  appellant, 
botb  as  to  flndings  and  alleged  errors  in  tbe 
reception  and  rejection  of  testimony.  The 
point  that  the  finding  of  the  court  had  tbe 
property  In  May,  1881.  was  prodndag  a  la^ 
Income,  and  has  ever  since  produced  a  large 
Income  which  has  exceeded  the  amount  ex- 
pended for  improTements,  repairs,  mainte- 
nance, and  taxes,  Is  not  sustained  by  the  evi- 
dence In  fact  there  was  no  evidence  as  to 
Income  during  the  period  referred  to.  As  far 
as  the  Claim  of  error  in  the  rulings  as  to  the 
admission  of  evidence  is  concerned,  we  do 
not  find  anything  of  a  prejudicial  nature. 

The  Judgment  and  order  appealed  from  are 
lerersed. 

We  concur:  SLOSS^X;  ANOEUX)TTI,  J.; 
BEXSHAW,  J. 


DB  bfERRITT  v.  WBLDON  et  al.t 
(8.  F.  6.010.) 
(Sopreme  Court  of  California.   Nov.  20,  lOOS. 
Rehearing  Draied  Dec.  17,  1906.) 

1  MtrniCIPAI.  COBFOBATXCHB  (I  188*)  —  OF- 
PICEBS — SAIABIES— POWm  TO  Fa— JUDIOIAL 
IZITEBFEBSNCZ. 

Under  General  Municipal  Corporation  Act 
KJen.  Laws  1906,  pp.  SS5,  896,  010),  (S  851, 
cSZ.  8S5,  880,  veetlDg  the  government  of  cities 
of  the  Bixth  class  in  a  board  of  tnuteeB  and 
tnamerated  officers,  includina  a  marsbal,  and 
proridlng  that  the  marsbat  smI)  have  snch  sal- 
arr  as  shall  be  fixed  by  ordinance,  the  power  of 
the  trustees  to  fix  the  salanr  of  tbe  marshal  is 
afaKdnt^  free  from  Jadldal  fnterfeience,  snUect 
only  to  the  liniitatton  that  die  salary  cannot  be 
fixed  at  so  low  a  smn  that  no  competent  person 
can  be  found  to  perform  the  dntlee  of  the  office. 

[Bd.  Note.— For  other  cases,  see  Municipal 
CoiporatiiMis,  Dee.  Dig.  1 188.*] 


2.  OoirsiiTUTiOHU  Law  (k  78*>— Lniazjsivn 
PowsB— JunioiAi.  IirTEsrasKiroi. 

Where  the  state  confers  on  a  board  of 
public  offloen  Jurisdiction  to  exercise  their  dis- 
cretion on  matters  within  their  power,  tbe  courts 
cannot  review  the  question  whether  the  discre- 
tion was  properly  exercised,  espedally  In  the 
alwence  ci  fraud  or  bad  faith  on  tbe  part  vt 
the  body  to  ifrhom  tbe  power  Is  confided. 

[Bd.  Note.— For  other  eases,  see  ConstitutltHua 
Law,  Cent  Dig.  H  184-m;  Dec.  Dig.  f  73.*] 

3.  CoNSTrnmonAX.  Law  (S  70*)— Iaqibutivb 
PowBB— Judicial  Intbbfebenoi. 

Tbe  courts  refuse  to  consider  legislative 
motives,  except  as  they  may  be  disclosed  on  tbe 
face  of  enacbnents  or  are  Inferable  from  their 
operation  and  effect,  considered  in  the  light  of 
those  matters  of  which  Judicial  notloe  may  be 
taken. 

[Bd.  Note.— For  other  cases,  see  Oonstitutional 
Law,  Cent.  Dig.  |  12&;  Dec.  Dig.  |  70.*] 

4.  Municipal  Oobpobations  (|  184*)  —  Or- 

riCEBS— POWBB  TO  CBEATE. 

Genera)  Manictpal  Corporation  Act  (Qen. 
Laws  1906.  p.  010),  I  880,  providing  for  the 
election  of  a  marshal  of  a  city  of  tbe  sixth  class 
who  shall  have  control  of  the  department  of 
police,  execute  all  process  issued  to  him,  collect 
taxes  and  licenses,  etc,  and  empowering  tbe 
trustees  to  appoint  sach  police  and  other  sub- 
ordinate officers  as  may  be  required,  empowem 
the  tmstaes  to  create  an  office  with  power  to 
exercise  the  duties  of  a  police  officer  subject  to 
tbe  limitation  that  such  officer  cannot  be  reoulr* 
ed  to  collect  license  fees  and  taxes  imposed  by 
the  act  on  the  marshal. 

[Ed.  Note.— For  other  esses,  sss  Municipal 
Corporations,  Dec  Dig.  8  181.*) 

5.  MnlTIOIPAL  COBFOBATIOITS  d  188*) — OTWI- 

CBBB— SAUBIBS— TAUDITT. 

An  ordinance  of  a  city  of  the  sixth  class 
having  a  population  of  about  1,800  Inhabitants, 
which  fixes  the  salary  of  the  marshal  at  $10  a 
month  tor  the  mrformaaee  of  his  statutory  dn- 
Hes,  Is  not  invalid  on  the  ground  that  the  salary 
fixed  is  so  small  that  no  competent  person  can 
be  found  to  fill  the  office ;  the  Municipal  Cor- 
poration Act  (Glen.  Laws  1906.  p.  <j32d  not 
requiring  that  the  marahal  shall  devote  all  his 
time  to  the  duties  of  bis  office,  and  there  being 
nothing  warranting  the  inference  that  a  proper 
discharge  of  the  duties  of  the  office  will  ma- 
terially Interfere  witfa  the  conduct  by  him  of 
other  bnsinMi. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Gorpoiations,  Dec  Dig.  |  188.*] 

Beatty.  a  J.,  dissenting. 

In  .Bank.  Appeal  from  Snperlor  Court, 
Mendocino  County;  J.  Q.  White,  Judge. 

Action  by  Warren  De  Merrltt  against  T. 
J.  Weldon  as  president  and  another  as  cleilc 
of  the  Board  of  Trustees  of  the  Town  of 
Uklah  City.  From  a  Judgment  for  plaintiff, 
and  from  an  order  denying  a  motion  for  a 
new  trial,  defendants  appeal.  Reversed. 

Rehearing  denied  In  bank;  BEATTY,  a  J., 
dissenting. 

Arthur  J.  Thatcher,  for  aj^lants.  J,  W. 
Preston,  for  respondent 

ANOELLOTTI.  J.  This  Is  an  appeal  by 
defendants  from  a  Judgment  In  favor  of  plain- 
tlCF  and  an  order  denying  defendants'  motion 
for  a  new  trial  In  a  proceeding  brought  by 
plaintiff  to  obtain  a  writ  of  mandate  requir- 
ing defoidants  to  issue  and  ddlver  to  plain- 
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tiff  a  warrant  for  the  from  of  $60,  alleged  to 
be  due  him  as  marshal  of  Uklah  City  for 
salaiy  for  the  month  of  April,  1907.  The 
Judgment  directed  the  lasoance  of  such  writ 
Uklah  City,  the  county  Beat  of  Hendocino 
county,  Ib  a  municipal  corporation  of  the 
sixth  claBB,  organized  under  the  provisions  of 
the  general  municipal  corporation  act,  and 
having,  according  to  the  laat  federal  cenaus, 
something  over  1,800  Inhabitants.  SectlonB 
851  and  852  of  that  act  (Gen.  Laws  1906,  p. 
805)  provide  that  the  government  of  such  a 
city  or  town  "shall  be  vested  In  a  board  of 
trustees  of  five  members;  a  derk,  who  shall 
be  ex  officio  assessor;  a  treasm'er,  a  marshal, 
who  shall  be  ex  officio  tax  and  llceose  col- 
lector," etc.,  to  be  elected  by  the  qaalified 
■electors  at  general  municipal  elections.  By 
section  855,  It  is  provided  that  "the  clerk, 
treasurer,  marshal  and  recorder  shall  several- 
ly receive,  at  stated  times,  a  compeuBation 
to  be  fixed  by  ordinance  by  the  board  of  trus- 
tees, which  compensation  shall  not  be  Increaa- 
■ed  or  diminished  after  their  election,  or  dur- 
iug  their  several  terms  of  office."  Section 
880  prescribes  the  duties  of  the  marshal  sub- 
stantially as  follon-s:  "He  shall  have  direc- 
tion and  control  of  the  department  of  police 
of  the  town,  execute  all  process  Issued  and 
41rected  to  him,  collect  all  taxes  and  tlcenses, 
have  charge  of  the  prison  and  prisoners  and 
any  chain-gang  which  may  be  established 
by  the  trustees,  and  perform  such  other  serv- 
ices as  this  act  and  tlie  ordinances  of  the 
board  of  trustees  shall  require."  It  further 
provides  that  he  "Bhall  receive  such  compen- 
sation as  shall  be  fixed  by  ordinance."  On 
January  20,  1806,  the  board  of  trustees  ea- 
acted  an  ordinance  providing  that  the  city 
marshal  sliall  perform  all  the  duties  required 
by  law  or  any  ordinance,  "shall  devote  his 
entire  time  and  attention  to  the  duties  of  hlB 
office,  shall  see  that  the  streets  and  sidewalks 
are  kept  free  from  obstructions,  and  that  all 
the  ordinances  of  said  town  are  strictly  en- 
forced." It  further  provided:  "He  shall  re- 
ceive as  salary  for  all  services  rendered  by 
him  as  marshal  and  ex  officio  tax  collector 
the  sum  of  $60  per  month,  and  for  collecting 
lIceDses  such  fees  as  are  now  or  may  here- 
after be  allowed  by  law  or  prescribed  by  or- 
dinance." Prior  to  February  15,  1904,  plain- 
tiff was  elected  and  qualified  as  marshal,  and 
has  ever  since  been  the  marshal  of  said  town, 
having  been  last  elected  at  the  general  munic- 
ipal election  in  April,  1906.  On  February  15, 
1904,  'tbe  board  of  trustees,  acting  under  the 
power  given  by  the  act  to  appoint  "such  po- 
lice and  other  subordinate  officers  as  in  their 
Judgment  may  be  deemed  necessary  and  fix 
their  compensation,"  enacted  an  ordinance 
creating  a  new  office,  the  incumbent  to  be 
known  as  the  "executive  officer,"  and  pre- 
scribing his  duties  to  be  to  exercise  the  duties 
of  a  police  officer,  to  have  diarge  of  all  town 
property  and  work  and  repairs  thereon,  in- 
cluding streets,  to  collect  all  license  fees  and 
license  taxes,  to  collect  all  soms  due  the  town 
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from  patrons  of  the  electric  light  ^stem  or 
other  public  utilities,  to  assist  the  night 
watchman  and  town  marshal  in  the  perform- 
ance of  their  duties,  to  patrol  the  atreets  of 
the  town  each  day  from  10  a.  m.  to  10  p.  m., 
and  to  perform  such  other  duties  as  might  be 
required  by  the  trustees,  and  fixing  the  com- 
pensation of  snch  officer  at  $75  per  month. 
On  the  same  day,  the  board  enacted  another 
ordinance  relative  to  salary  of  the  marshal, 
providing  that  "the  salary  of  the  marshal 
shall  be  fixed  at  and  declared  to  be  the  sum 
of  $10  per  month,  payable  as  other  salaries 
are  paid."  PlaintifT  was  appointed  by  the 
board  of  trustees  as  such  executive  officer  and 
continued  to  hold  such  office  until  March, 
1907.  He  was  re-elected  as  marshal  in  April, 
1004,  and  again  In  1906.  From  the  time  of 
his  appointment  as  executive  ofilcer  to  March. 
1907,  he  received  the  combined  salaries  of 
marshal  and  executive  officer,  vis.,  $85  per 
month;  a  single  warrant  '*for  salary  of  mar- 
shal and  as  executive  officer"  being  issued  to 
him  each  month.  In  March,  1907,  the  board 
of  trustees  revoked  his  appointment  as  execu- 
tive officer.  Plalntltr  thereupon  claimed  that 
his  salary  as  marshal  is  fixed  by  tbe  ordi- 
nance of  January  20,  1896,  and  that  he  Is 
therefore  entitled  to  receive  tbe  salary  of 
$60  per  month.  The  defendants  refusing  to 
comply  with  his  demand  that  sadi  a  warrant 
be  issned  for  his  salary  for  the  month  of 
April,  1907,  he  tnstitnted  this  pzooeeding  to 
compel  such  issuance^ 

In  view  of  the  fact  that  the  marshal  can 
receive  only  such  compensation  as  is  fixed  by 
the  board  of  trustees,  plalntltTs  claim  in  this 
behalf  is  necessarily  based  on  his  conten- 
tion that  the  subsequent  ordinance  of  FelHni- 
ary  16,  1004,  fixing  the  salary  of  such  of&ce 
at  $10  per  month,  adopted  prior  to  the  elec- 
tion under  which  he  now  holds  o^ce,  is  ab- 
solutely void,  leaving  the  former  ordinance 
in  full  force.  The  absolute  right  of  the  board 
of  trustees  under  the  law  to  fix  the  compensa- 
tion of  the  marshal  at  any  sum  It  deems  prop- 
er, free  from  supervision  or  review  on  the 
part  of  the  courts,  is  admitted,  subject  to  a 
single  limitation.  It  is  urged:  That  tbe 
effect  of  the  provisions  of  the  municipal  cor- 
poration act  Is  to  require  that  the  trustees 
shall  fix  a  reasonable  compensation;  that, 
while  it  is  for  them  to  determine  what  is  a 
reasonable  compensation,  they  are  at  least 
precluded  from  fixing  it  at  so  small  an 
amount  that  their  action  results  in  the  destruc- 
tion of  the  office  of  marshal,  a  co-ordinate 
department  of  the  government  of  the  town, 
by  reason  of  the  fact  that  no  competent  per- 
son would  seek  the  office  or  perform  tbe  du- 
ties thereof  for  the  compensation  fixed;  that 
any  ordinance  fixing  the  compensatioa  at 
snch  a  low  figure  Is  in  conflict  with  the  pro- 
visions of  the  general  municipal  corporation 
act,  and  therefore  void;  and  that  for  this 
reason  the  ordinance  fixing  tiie  comprasation 
at  $10  per  month  Is  void.  Tbe  lower  court 
found  that  the  amount  of  salary  attempted 
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to  be  fixed  by  the  ordinance  was  an  nnreaBon- 
able  and  arbitrary  amount,  and  tantamonnt 
to  the  destmctlon  of  the  office  of  marshal, 
that  no  competent  person  wonld  seek  the  said 
office  or  perform  the  duties  thereof  for  any 
such  amount,  and  that  the  duties  of  the  office 
as  prescribed  by  law  and  ordinance  would 
consume  the  whole  time  of  a  competent  per- 
son. It  further  found  that  a  reasonable  com- 
pensation would  be  at  least  10  times  the 
amount  prescribed  by  the  ordinance.  Ad(^t- 
Ing  the  Tlew  of  petitioner  before  stated.  It 
therefore  held  the  ordinance  void,  and  held 
that  the  provision  of  the  former  ordinance 
flxins  $60  per  month  as  the  salary  was  stUl 
In  force. 

It  may  be  conceded  that  where  the  state 
Leglalatare  has  seen  fit  to  determine  by  law- 
ful act  that  a  municipality  shall  have  a  cer- 
tain designated  officer  to  perform  duties  spec- 
ified tn  the  act.  who  shall  be  paid  for  his 
Beryl ces  a  compensation,  which  compensation 
shall  be  fixed  by  the  leglsIatlTe  body  of  the 
town,  In  this  case  the  board  of  trustees,  such 
legislative  body  of  the  town  may  not  effec- 
tually provide  that  there  shall  be  no  com- 
pensation at  all,  or  practically  destroy  the 
office  by  fixing  the  compensation  at  so  low 
a  figure  that  no  one  will  discharge  the  duties 
thereof  for  the  compensation  fixed.  Such  a 
provision  by  the  trustees  would  appear  to  be 
In  conflict  with  the  act  (tf  the  state  Legisla- 
ture, and  therefore  void.  Upon  the  first 
point,  the  case  of  State  v.  Mayor,  IS  Lea 
(Tenn.)  687,  M  Am.  Rep.  427,  Is  in  point 
It  was  there  held  that  where  the  l^slatlve 
charts  provided  that  the  mayor  should  re- 
ceive ocHapensatlMi,  but  authorized  the  city 
conncU  to  change  the  amount  fixed  by  the 
charter  as  It  deemed  proper,  except  that  no 
change  should  be  made  to  affect  an  Incum- 
bent during  bis  term  of  office,  an  ordinance 
of  the  council,  adopted  In  the  exercise  of  the 
power  to  change  the  compMisatlon,  providing 
that  the  next  maypr  should  receive  no  com- 
pensation, was  in  confiict  with  the  charter 
and  therefore  void.  The  court  expressly  de- 
clined to  decide  what  the  situation  would 
bare  been  bad  the  council  fixed  any  compen- 
sation, however  small,  though  Its  reasoning 
seemed  to  Imply  that  the  requirement  of  the 
charter  would  not  be  complied  with  by  the 
fixing  of  a  mere  nominal  consideration.  The 
case  of  County  v.  Westbrook,  64  Miss.  812, 
1  South.  862,  Is  In  point  on  the  latter  propo- 
sition. It  was  the  duty  of  the  supervisors 
of  the  county  to  fix  the  compensation  of  a 
health  officer  appointed  by  a  state  officer 
under  a  legislative  act  They  had  fixed  It 
at  $16  per  mouth.  8ubseqn«itly  concluding 
that  they  did  not  need  a  health  officer,  and 
having  no  power  to  abolish  the  office  or  dls- 
charge  Hie  incumbent,  they  fixed  the  salary 
at  $1  per  mouth.  It  was  held  that  this  ac- 
tion was  a  nuUlty  on  the  ground  that  it  was 
practically  an  attempted  abrogation  of  the 
state  law.  The  court  said:  "What  the 
salary  should  be  was  a  matter  within  their 


discretion  provided  they  did  not  exceed  the 
maximum  sped  fled  by  the  statute  or  place 
It  so  low  as  to  virtually  abolish  the  office  In 
the  county.  *  *  •  But  the  laws  for  the 
protection  of  the  public  health  under  which 
appellee  was  appointed  are  of  general  ap- 
plication and  cannot  be  nullified  in  any  coun- 
ty by  the  failure  of  the  board  of  supervisors 
to  fix  the  salary  of  the  graieral  health  officer 
of  the  county  after  he  has  been  appointed 
or  by  fixing  It  at  a  rate  so  far  below  the 
maxhnum  that  no  competent  physician  will 
accept  the  office."'  To  the  same  effect  is  a 
note  in  2  Abbott  on  Municipal  Corporations, 
p.  1644,  where  It  Is  said:  "General  I^lsla- 
tlon  cannot  be  nullified  by  fixing  the  salary 
of  a  public  official  in  a  particular  county  at 
such  a  low  figure  that  no  competent  person 
will  accept  the  office."  But  except  for  this 
llmitati<m,  the  power  of  the  body  to  whom 
the  fixing  of  the  compensation  in  such  a 
case  is  delegated  is  absolute.  It  is  required 
to  fix  a  reasonable  compensation  for  the  serv- 
ices to  be  rendered,  it  is  true ;  but  the  ques- 
tl<m  what  is  such  a  reasonable  compensation 
Is  addressed  solely  to  it,  and  not  to  the 
courts  (Qreen  v.  Fresno  Co.,  95  Cel.  829,  SO 
Pac.  64^,  and,  however  much  a  court  may 
disagree  with  the  conclusion  of  the  legislative 
body  that  a  designated  sum  Is  reasonable, 
it  may  not  interfere.  As  was  said  in  Porter 
T.  Halgbt,  46  CaL  639:  "When  the  state, 
by  l^slatlve  act  confers  upon  a  board  of 
public  officers  Jurisdiction  to  exercise  their 
Judgment  and  discretion  upon  matters  with- 
in their  power  to  perform,  the  courts  can- 
not review  the  question  whether  that  discre- 
tion was  properly  exercised."  See,  also,  San 
Mateo  Co.  v.  Maloney,  71  Cal.  206,  208,  12 
Pac.  68.  56.  This  Is  certainly  so  In  the  ab- 
sence of  fraud  or  bad  faith  on  the  part  of 
the  body  to  whom  the  power  is  confided 
(see  1  Dillon  on  Mun.  Corp.  |  94;  28  Gyc. 
457),  and  the  courts  refuse  to  consider  leg- 
islative motives  except  as  they  may  be  dis- 
closed on  the  face  of  the  acts  or  are  inferable 
from  their  operation  and  effect,  considered  In 
the  light  of  those  matters  of  which  Judicial 
notice  may  be  taken.  See  Soon  Hing  v.  Crow- 
ley, 113  U.  S.  703,  6  Sup.  Ct  730,  28  L.  Ed. 
1146.  See.  also.  Dodge  v.  Kings  Co.,  160  Cal. 
96,  88  Pac,  66.  Much  reliance  Is  ^aced  by 
plalntlBt  on  the  ordinance  enacted  on  the 
same  day  as  the  ordinance  under  considera- 
tion, creating  the  office  of  executive  officer 
and  prescribing  the  duties  thereof,  which  It 
Is  claimed  we  may  consider  as  showing  the 
motive  of  the  board  to  destroy  the  elective 
office  of  marshal  and  devolve  Its  duties  on 
the  appointed  executive  officer.  That  ordi- 
nance, however,  does  not  sustain  plaintiffs 
claim.  It  was  one  dearly  within  the  power 
of  the  trustees  to  enact  under  their  general 
power  to  appoint  "such  police  and  other  sub- 
ordinate officers  as  in  their  Judgment  may 
be  required,"  and,  with  the  single  exception 
of  the  duty  to  collect  license  fees  and  license 
taxes  Imposed  by  the  statute  on  the  marshal, 
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tlie  dntlM  prsacrlbed  for  sadi  axecntlTe  of- 
ficer were  mch  as  the  trustees  bad  tlie  right 
to  aimez  to  an  olBce  establlalied  by  tlian, 
fined  by  their  own  appointee.  However,  nei- 
ther fraud  nor  bad  faith  on  the  part  of  the 
trustees  waa  alleged  or  fotmd. 

We  are  tbna  broni^t  to  a  consideration  of 
the  qneatlon  whether  tbe  amount  of  compen- 
aatUm  fixed  bj  the  ordinance  under  cmsld- 
eratlon  is  ao  small  that  the  act  of  the  tnts- 
tees  can  be  held  to  be  a  practical  aboUUon 
of  the  ofBce  of  marshal,*  In  that  no  com- 
petent person  can  be  found  to  perform  the 
dntles  thereof  tar  that  compauntlon.  We 
are  satlBfled  that  no  sndi  condnsion  is  war- 
ranted \)iy  the  facts  that  m^  be  omsldaed. 
It  la  c(Hiceded  that  the  courts  are  limited  In 
the  oonsideratim  of  this  question  to  the  or- 
dinance Itself  and  to  those  facts  of  which 
thej  may  take  Indlclal  notice.  Assuming 
that  this  includes  all  the  facts  heretofore 
stated  In  the  opinion,  and  also  the  erldoice 
^ven  on  tlie  trial  as  to  the  amount  of  taxes 
and  licenses  colleeted  each  year,  tlie  utmost 
that  a  court  Is  warranted  in  saying  is  that 
It  disagrees  with  the  trustees  as  to  what  con- 
stttntea  reasonable  compensation  tm  tbe  serr- 
ices  to  be  performed,  which,  as  we  bare  seen, 
isnot  enoogh  to  warrant  it  in  holding  tl^  ac- 
tion void.  There  is  nottilng  in  the  racord  to 
warrant  the  condurton  of  the  trial  court  that 
the  action  of  the  tmatees  waa  tantamount  to 
the  d^tructloD  of  the  office  of  marshal,  that 
no  competent  poson  would  perform  the  duties 
thereof  for  any  sncb  amount,  or  that  the 
duties  of  Buch  office  as  prescribed  by  law 
and  ordinance  would  consume  the  whole  time 
ot  a  competent  p»Bon.  Much  reliance  is 
placed  on  this  last  cwdnslon,  which  Is  arl- 
dently  based  scdely  on  the  proTislon  la  Hxb 
ordinance  of  January  20,  1896,  speclfylDg  the 
duties  of  marshal  and  fixing  tbe  compensa- 
tion at  $60  per  month,  to  the  effect  that  he 
shall  devote  his  entire  time  and  attention  to 
the  duties  of  his  office,  which  provision.  It  la 
said,  has  been  repealed.  There  Is  nothing  In 
the  municipal  corporation  act  requiring  that 
tbe  marshal  devote  all  his  time  to  the  duties 
of  his  office,  and  there  Is  nothing  In  the  evi- 
dence warranting  tbe  Inference  that  a  proi>er 
discharge  of  the  Autiea  of  that  office  In  Uklab 
City  imposed  on  him  by  the  state  law  would 
occupy  all  his  time,  or  even  Interfere  to  any 
material  extent  with  the  conduct,  by  him  of 
some  other  business  or  calling.  It  may  be 
doubted  whether  the  trustees  had  the  pow- 
er to  require  that  the  marshal  devote  all  hia 
time  and  attention  to  the  duties  of  the  of- 
flee,  except  In  so  far  as  the  duties  were  ad- 
ditional to  those  prescribed  by  the  state  law 
and  were  Imposed  by  ordinance  of  their  own. 
It  Is  manifest,  however,  that  the  ordinance 
relative  to  the  executive  officer  was  Intended 
to  change  the  duties  of  the  marshal  to  the 
ez^t  of  relieving  him  from  all  the  addition- 
al duties  imposed  by  ordinance  of  the  trua- 


tees  and  Imposing  those  dutlei  on  ttie  new « 
fleer,  leaving  the  marshal  with  <»ily  sui 
duties  as  are  imposed  by  the  state  law,  u 
we  think  it  must  be  held  to  hsTe  openb 
as  a  T^>eal  of  the  entire  ordinance  of  Jan 
ary  20.  1886w  The  dnttes  of  the  mardi 
were,  then,  only  soch  as  were  prescribed  1 
the  state  law.  Under  this.  In  a  town  of  an 
1,800  inhabitants,  he  was  in  charge  and  co 
tnd  of  tbe  departmoit  <tf  police,  required  I 
execute  sudi  process  as  might  be  dellven 
to  him  fbr  execution;  he  was  in  charge  i 
the  dty  prison,  if  th«e  was  sndi  a  prlaM 
he  would  be  required  to  take  charge  of  u 
chain  gang  that  might  be  established  by  H 
trustees,  but  nmie  had  been  established ;  a 
he  was  required  to  collect  all  town  tas 
and  town  licenses.  The  last  undoubtedly  ea 
stituted  the  principal  part  of  his  daUt 
These  are  all  the  duties  q>ecificaUy  impost 
by  tbe  statute.  While  we  may  feel  that  $13 
per  umnm  Is  not  a  reasonable  compensatid 
for  the  performance  of  these  duties,  u 
would  fix  a  larger  sum  if  it  wne  wltU 
our  province  to  determine  what  would  li 
reaswable,  we  cannot  hold,  and  the  trM 
court  was  not  warranted  in  holding,  tbi 
the  act  of  the  trustees  in  fixing  that  amoiul 
was  tantamount  to  the  destruction  of  the  of-' 
flee  of  marshal.  In  that  no  competent  p«^' 
son  would  perform  the  duties  for  any  sndi 
amount  It  most  therefOTe  be  held  that  Qit 
actlim  of  the  trustees  was  a  lawful  exerdn 
of  the  i>ower  conflded  to  than  to  fix  the  com- 
penaation  of  the  marshal,  not  in  ctmfiict  vltli 
any  law  of  the  stete.   It  follows  that  ttu 
marshal  can  recover  only  the  salary  so  fixed. 

In  view  €t  what  we  have  said.  It  ia  un- 
necessary to  consider  any  of  the  other  points 
discussed  by  learned  counsel  for  [flalntiff- 

The  Judgment  and  order  denying  a 
trial  are  reversed. 


We  concur :  SHAW,  J. ;  SLOSS,  J. ;  LOB- 
IQAN,  J.;  HENSHAW,  J. 


I  dissent:  BEATTT.  C.  J. 


In  le  MeOABTT.   (S.  F.  5,126.) 
(Supreme  Court  of  California.   Nov.  16,  100&) 

1.  I>ivo8CB  H  269*)— Alimoht— Contempt  fo« 
Failube  to  Pat— AFfiDAvrr—SDiTiciENCT. 

An  affidavit  Initiating  proceedings  for  con- 
tempt In  failing  to  comply  with  an  order  diiect- 
ing  the  payment  of  alimony  is  suffident  when 
it  alleges  the  making  of  the  order  and  diBobedi* 
ence  to  it,  and  Is  not  reqalred  to  all^  the  bat* 
band's  ability  to  pay. 

[Ed.  Note.—For  other  cases,  see  IHvorce,  Dec 
Dig.  »  269.»1 

2.  DiVOBCE   (8    269*)  —  AlIMONT  —  COHTEMPt 

Pboobediitos — CoNomoNs  Pbeoxdent— Af- 
fidavit. 

An  order  mtered  on  affidavit  that  on  order 
awarding  alimony  had  not  been  complied  with, 
directing  the  husband  to  itay  a  certain  amount 
by  a  time  fixed,  was  an  Independent  order,  and. 
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'b  Inmt  tha  court  with  Jorfadletion  to  pncMd 
baiiHt  tho  hnaband  for  Iti  Tlolatioii,  it  waa 
ibT^eceauir  that  a  proceeding  for  contempt  ahoold 
>i4aTe  been  Inaugurated  b;  an  affidavit  ihowliic 
J  b  failora  to  conplr  with  Iti  tenna,  and  afloro- 
bim  an  oivoitniilt/  to  diow  cam  why  he 
'  4aa]d  not  be  poniahed, 

rai  Note.— For  other  oaaee,  aee  DlTOxea,  Dee. 

i^imk.  1 2ea*] 

H  DiTOCX  (I  209^— Aukout-- Oohtkupt 
T'-  PBocBKDiNoih- CovDmon  PjatoKDrnm—Ar- 

1;  nOATIT. 

A,.  A  contempt  in  fallliig  to  pay  alimoiir  ia  not 
"^  j  contempt  committed  In  the  presence  of  the 
'  c-  foDit  for  whidi  it  may  deal  with  the  hnaband 
;e  'AinmarUy,  aa  provided  in  Oode  CBt.  Proa  | 
^  1211,  but  la  a  cooBtmctiTe  contempt,  and  an 
.  4ffidaTit  ahowing  a  tallare  of  the  hnaband  to 

P»7  the  wBmaajt  and  afiording  him  an  oppor> 
r. -tadtr  to  ahow  oanae  why  ha  dumld  not  be  pan- 
r  Ued.  la  neqalnd  to  InTeat  the  oonrt  with  Jnris- 

•  diction. 

1  OoimacFT  rt  64*)  —  Power  to  Puhish  — 
Bcon  AND  BxmiT  or  Authobiit— Rkoobd. 
.  The  record  upon  whldi  a  party  is  adjudged 
piuty  of  contempt  ahonid  abow  on  Ita  fec»  the 
uctf  npon  which  the  jadidal  action  ia  baaed 
-  ud  joziadictlon  depends,  aa  proceedings  in  con- 
tempt are  criminal  In  character,  and  the  court 
exerdsea  but  a  limited  JuriadIcti<Hi. 

[Ed.  Note.— For  other  caae^  eae  Contempt. 
Uec        I  64.*] 

In  Bank.  Certiorari  by  7.  H.  HeCartr  to 
mlew  a  Judgment  conrlctlDg  blm  of  a.  con- 
tempt of  conrt  In  faUlng  to  par  certain  all- 
moDy  awarded  In  an  action  for  dlrorce.  Or^ 
der  ot  conviction  annulled. 

P.  V.  Meyers,  for  petitioner.  Alfred  H. 
Cohen  and  Milton  Sb^pardson,  for  reepODd- 
ent 

LORIOAN.  J.  This  Is  a  pioeeedlnc  to  re- 
view a  Jndsment  of  the  snpolor  conit  ot 
the  dtr  and  county  of  San  Frandsoo  codp 
▼ictlng  petitioner  ot  a  cmtempt  of  court  In 
falllnc  to  pay  certain  allnumy  awarded  In 
u  acti<m  for  divorce  pendlny  between  bis 
wife  and  himself.  In  that  action  the  snperl- 
er  court  on  April  20,  190^  entered  an  order 
directing  payment  by  petitioner  to  bla  wife 
of  $90  per  month  alimony  pendente  lite, 
whldi  he  paid  for  two  mwtbs,  and,  failing 
to  make  further  payment,  his  wife  on  Augnst 
H  190^  filed  and  presented  to  the  superior 
eoort  bn  affidavit  stating  such  neglect  and 
hllore  to  pay,  upon  which  the  said  court  i»- 
nud  a  dtatlon  to  petitioner  to  show  cause, 
on  a  day  stated,  why  he  sbonld  not  be  pnn- 
iBhed  for  contempt  in  falling  and  refusing 
to  comply  with  said  order.  The  matter  com- 
ing on  for  hearing  on  September  8,  190S,  pe- 
titioner ai^arlng  in  response  to  the  citation, 
and  evidence  being  taken,  the  court  made  an 
order  directing  the  petitioner  to  pay  to  his 
wife  the  sum  of  f  160  at  or  before  11  o'clock 
a.  m.  on  tile  IStb  of  8q»tember.  1906.  The 
court  also  found  that  petitioner  was  able  to 


*r«r  ether 


pay  said  sum  and  had  ample  means  to  do  so, 
and  directed  that,  in  the  event  said  sum  was 
not  paid  at  the  time  stated,  petitioner  should 
be  found  and  adjudged  guilty  of  contempt 
of  court  for  failure  to  comply  witta  the  order 
by  not  making  the  payment 

The  order  before  us  for  review,  after  re- 
citing the  above  matters,  proceeds  as  follows; 
rrhat  on  said  IStfa  day  of  September.  1908, 
said  cause  coming  on  regularly  for  hearing, 
testimony  having  been  offered  and  received 
by  the  court,  and  the  cause  having  been  sub- 
mitted to  the  court,  and  It  satisfactorily  ap- 
pearing to  the  court  that  said  order  of  Sep* 
tember  8.  1908.  directing  the  defendant  to 
pay  plaintiff  the  snm  of  (150,  has  not  been 
complied  with  on  the  part  of  the  defendant, 
and  it  appearing  to  the  court  that  said  J.  H. 
McCarty  is  able  to  comply  with  said  order, 
but  willfully  refuses  to  pay  plalntiet  said 
1160  so  ordered  to  be  paid,  and  it  further 
appearing  that  said  defoidant  had  ample 
property  with  which  to  pay  the  same,  said 
J.  H.  McOarty  is  therefore  hereto  adjru^ed 
to  be  guilty  of  contempt  of  said  court. 
•  «  •  w  The  court  thereupon  ordered  pe- 
titioner committed  to  the  custody  of  the  sher^ 
iff  of  Ibe  dty  and  county  of  San  Francisco 
to  be  Imprtamed  in  the  county  jail  thereof 
nntU  be  compjled  with  said  order  of 
tember  8, 1908;  by  paying  the  sum  of  $160  to 
bis  wife.  It  is  the  validity  ot  this  order  that 
the  petitioner  attain  In  tbia  proceeding. 

It  Is  dalmed  by  the  petitioner  that  tiie  su- 
perior conrt  exceeded  its  Jurlsdlctlui  In  mak- 
ing the  order  adjudging  him  guilty  of  con- 
tempt  and  that  It  is  void.  He  insists,  first, 
tiiat  the  affidavit  of  bla  wlf%  made  on  Am- 
gnst  14,  1008,  under  which  the  proceeding 
for  nmtempt  waa  Initiated,  wu  fatally  de- 
fective because  It  did  not  contain  a  statement 
that  the  petitioner  was  able  to  pay  the 
amounts  which  it  was  stated  Ibezeln  be  bad 
foiled  to  pay.  He  Insists  tiiat  It  was  not 
enough  to  confer  Jurisdiction  upon  the  oonrt 
to  proceed  to  punish  him  Cor  oontonpt  to 
state  only  tn  the  affidavit  that  be  had  failed 
to  make  payment,  but  tiiat  It  waa  a  prereq- 
uisite to  the  exercise  of  audi  jurisdiction  that 
it  should  bave  been  also  stated  therein  that 
he  had  the  Iben  ability  to  pay ;  that  nonpay- 
ment avd  ability  to  pay  were  both  jurisdic- 
tional fticts  necessary  to  be  stated  in  the 
affidavit  In  order  to  make  a  case  of  contempt 
and  to  warrant  the  court  in  ^erd^g  Its 
jurisdiction  to  proceed  to  punish  him  for  It 
We  do  not  think  there  is  any  merit  In  this 
position.  The  court  In  the  original  order  of 
April  20,  1908,  found  the  petitioner  had  the 
ability  to  pay  his  wife  $90  a  month,  and  or- 
dered him  to  make  such  payment.  While  to 
support  the  original  order  It  was  necessary 
for  the  court  to  find  that  the  petitioner  had 
the  ability  to  pay  alimony,  the  order  itself, 
as  far  as  it  related  to  any  affirmative  duty 
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to  be  performed  by  Uie  petltl<ma-,  required 
only  the  payment  of  nicb  alimony  by  him  in 
the  amount  and  at  the  time  specified  in  the 
<ader.  The  contempt  for  whlCh  he  might 
be  proceeded  against  conelated  in  disobeying 
the  only  thing  that  the  order  required,  name- 
ly, payment  ot  the  sum  awarded.  It  la  for 
this  nonpaymmt  tiiat  llie  proceedings  In  con- 
tempt are  anthorized,  and  it  Is  only  neces- 
sary that  the  affidavit,  which  constitutes  the 
basis  for  judicial  action  in  sach  a  proceeding, 
Bhonld  show  the  making  of  the  order  for 
alimony  and  the  fact  ot  the  refusal  of  a  hus- 
band to  make  payment  as  so  ordered.  It  Is 
not  necessary  for  a  wife  on  the  hearing  of 
a  contempt  proceeding  for  nonpayment  of 
alimony  to  prove  anything  more  than  the 
making  of  the  order  and  disobedience  of  It 
by  her  husband  In  refusing  to  pay  the 
amounts  which  the  court  found  be  had  the 
ability  to  do  when  It  made  the  order.  She 
makes  a  prima  facie  case  at  the  hearing  by 
producing  the  original  order,  and  by  proof 
of  the  refusal  of  her  husband  to  make  pay- 
ment according  to  its  terms,  and,  this  being 
true,  she  is  not  required  to  set  forth  in  her 
affidavit  anything  more  than  she  Is  required 
to  prove.  The  proceeding  in  contempt  is 
designed  to  punish  the  delinquent  husband 
for  disobeyii^  the  order  of  the  court  and  to 
enforce  obedience  to  It,  and  at  the  same  time 
an  opportunity  is  given  him  to  pu^  hbn- 
self  of  contempt  by  presenting  any  legitimate 
cxonse  he  may  have,  and*  If  his  excuse  is 
that  since  the  making  of  ttie  original  order 
he  has  become  unable  to  pay  the  alimony 
required  by  It,  It  is  Incumbent  upon  him  to 
prove  tiiat  fact  He  la  In  the  best  position 
to  show  why  for  any  reason  lie  has  not 
obeyed  the  order,  and  It  is  his  duty  to  do  so 
as  a  matter  of  defense.  It  is  not  necessary 
for  the  wife  to  allege  his  ability  to  comply 
with  the  original  order.  The  court  had  orig- 
inally found  that  he  had  such  ability,  and 
the  only  jurisdictional  facts  required  to  be 
stated  in  the  affidavit  were  the  making  of 
the  order  and  disobedience  to  it  by  refusal 
to  pay.  These  the  affidavit  contained  and 
were  all  that  It  was  requisite  juriadlctionaliy 
that  It  should  contain. 

But,  while  there  is  no  merit  in  this  first 
contention  of  petitioner,  we  are  satisfied  that 
another  point  urged  by  him  Is  fatal  to  the 
validity  of  the  order  adjudging  him  guilty 
of  contempt  It  will  be  observed  that  the 
order  (rf  September  8,  1008,  directed  the 
petitioner  to  make  payment  of  the  sum  of 
9160  by  11  o'clock  on  September  18th  of  the 
same  year;  the  court  then  finding  that  the 
petitioner  bad  the  ability  to  pay  this  amount 
It  Is  to  be  assumed  that  this  lump  sum,  which 
was  ordered  paid  by  the  18th  of  September, 
represented  a  portion  of  the  amount  for 
which  the  petitioner  was  delinquent  In  pay- 
ment under  the  original  order  of  April  20, 


190a  However,  while  It  vooM  not  affect  the 
intecrlty  of  the  ordn  of  April  200i,  ttdm  or- 
dn  ot  September  8th  for  the  payment  of  $1B0 
was  an  Independent  order,  and  la  the  one  for 
the  alleged  disobedience  to  which  the  re- 
spondent  adjudged  the  petitioner  guilty  of 
contempt  on  September  18th.  But  it  Is  qolto 
clear  from  the  record  presented  here,  and 
upon  the  face  of  which  the  validity  of  the 
Judgment  of  contempt  must  be  determined, 
that  the  court  had  acquired  no  jurisdiction 
on  September  ISth  to  proceed  against  the 
petitioner  for  the  violation  of  the  order  of 
September  8th.  That  order,  as  we  have  said, 
was  a  new  one  directing  payment  to  be  made 
at  a  future  date.  It  was  no  different  from 
any  other  order  cUrectlng  the  payment  of 
alimony  at  a  time  or  times  subsequent  to  its 
making,  and,  in  order  to  invest  a  court  with 
Jurisdiction  to  proceed  against  the  petitioner 
for  its  violation,  it  was  necessary  that  any 
proceeding  for  contempt  should  have  been 
inangarated  in  the  same  manner  that  the  law 
requires  as  to  the  violation  of  all  orders  for 
alimony,  namely,  by  an  affidavit  showing 
the  failure  of  the  petitioner  to  comply  with 
its  terms,  and  affording  him  an  oppwtunity, 
after  a  citation,  to  show  cause  why  he  should 
not  be  punished  for  disobeying  the  order. 
The  contempt  of  which  the  court  nndertocA 
to  adjn^  the  petitioner  guilty  was  not  a 
cont^pt  otHnmltted  in  the  presence  of  the 
court  for  whldi  It  might  deal  with  the  peti- 
tioner snmmarlly,  as  provided  in  section  1211 
of  the  Cktde  of  Civil  Procedure,  but  It  was 
a  constructive  contempt — one  committed 
without  the  presraice  of  the  oonrt— and  con- 
sisting of  a  ftllore  to  pay  to  the  plalntlfl 
herself  in  a  given  time  the  amount  oidered 
to  be  paid.  The  order  did  not  require  pay- 
ment in  court  tmt  payment  outside  ot  it  The 
court  could  have  no  knowledge  of  the  diso- 
bedience of  Its  order  save  upon  an  affidavit 
showing  the  fact  of  nonpayment  In  such  a 
case,  where  the  contempt  Is  a  constructive 
one,  In  order  to  invest  the  court  with  juris- 
diction to  proceed  to  punish  for  It  It  Is  es- 
sentially a  prerequisite  to  the  exercise  of 
such  jurisdiction  that  an  affidavit  setting 
forth  the  fact  of  noncompliance  with  the 
order  should  have  been  presented  to  the 
court  This  is  BO  clearly  the  law  that  section 
1211  of  the  Civil  Code  of  Procedure  (Button 
v.  Superior  Court,  147  Cel.  156,  81  Pac.  409. 
and  Otis  v.  Superior  Court,  148  Cal.  129,  82^ 
Pac.  853),  need  only  be  referred  to  as  ea- 
tabllshii^  it.  When  the  court  proceeded  on 
September  18th  to  Investigate  the  matter  of 
contempt  on  the  part  of  petitioner  In  falling 
to  comply  with  its  order  of  September  8th, 
and  adjudged  him  guilty  of  contempt  there- 
for, no  affidavit  had  been  made  showing  non- 
compliance with  that  order,  and  necessarily 
no  citaticm  to  show  cause  had  be^  lasaed. 
Under  these  circumstances,  the  court  never 
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acquired  Jurfsdlctlon  to  proceed  In  the  mat- 
ter, and  ItB  <nder  tor  want  ot  such  Jarlsdlc- 
tion  wag  Told.  While  It  was  conceded  on  the 
hearlDsr  that  no  afBdavlt  had  been  filed  as  a 
jnrlsdictloaal  prerequisite  to  sustain  'the 
judgment  of  conviction  by  the  court,  it  Is  in- 
sisted by  the  reqwndent  that  the  court  had 
Ksnlarly  otnitlmied  tlie  farther  hearing  in- 
angarated  under  the  affidavit  <tf  Augast  14, 
1908;  from  tile  Sth  day  of  S^tember,  1908, 
ntffl  the  order  for  payment  was  mad^  until 
tbe  18th  of  ttiat  month ;  that  the  petitioner 
on  tbe  latter  date  appeared  in  court  and  re- 
[Dsed  to  make  the  payment  wbSxSx  bad  been 
ordered. 

Bat  these  are  matters  entirely  ontalde  the 
record.  There  Is  nothing  In  the  record  show- 
ing any  continuance,  as .  asserted,  nor  any- 
thing showing  that  the  petitioner  appeared  in 
court  on  tbe  18th  and  refused  to  make  full 
payment.  Assuming  that  the  petitioner  liad 
Tolnntarlly  appeared  In  conrt  on  the  18th  of 
September,  and  upon  an  examination  as  to 
whether  be  had  made  payment  In  compliance 
with  the  order  it  appeared  that  he  had  not, 
and  that  he  had  then  used  language  showing 
an  IntKitlon  and  dlsposlttmi  not  to  do  so, 
whldi  might  be  treated  as  a  contempt  In  the 
presence  of  the  court,  as  in  the  case  of  Ex 
parte  Robtnwm,  71  CaL  008. 12  Pac.  794,  upon 
whldi  req»ndCTt  relies,  still  it  would  bare 
beai  necessary  to  have  the  record  show  the 
facts  in  order  to  sustain  the  Judgment  of 
coDTlctlon.  Proceedings  In  contempt  are  in 
tbeir  nature  criminal  in  diaracter.  The 
conrt  exercises  but  a  limited  Jurisdiction  In 
mdi  proceedings,  and  the  record  of  tbe  court 
upon  which  tbe  party  is  adjudged  guilty  of 
contempt  should  show  upon  Its  face  the  facts 
npoQ  which  tbe  Judicial  action  is  based  and 
npoQ  which  Its  Jurisdiction  depended.  Over- 
end  V.  Superior  Court.  131  Cal.  280,  63  Pac. 
372;  Otis  T.  Superior  Court,  supra.  Tbe 
record  here  does  not  show  that  the  court 
ever  acquired  Jurisdiction  to  proceed  against 
tbe  petitioner  for  disobedience  to  the  order 
of  September  8,  1908,  either  by  reason  of  tbe 
hearing  having  been  regnlarly  continued  from 
that  date  until  the  18tb  of  the  same  mouth, 
or  under  any  affidavit  filed  setting  up  the 
fact  of  Us  refusal  to  comply  with  the  order, 
or  in  any  other  manner. 

It  follows,  therefore,  tiiat  the  order  adjudg- 
ing the  petitioner  guilty  of  contempt  was 
T<dd  for  want  of  Jurisdiction  in  tbe  superior 
court  to  make  it,  and  It  is  bwet^  annulled. 
The  eleik  <tf  tbls  conrt  Is  directed  to  transmit 
t  copy  of  tb%  Jnd^ent  to  the  clerk  of  tbe 
nperior  court  In  which  Uie  order  ot  craiTic- 
tbm  was  made. 

We  concur:  AMOELLOTTt,  J.;  SHAW, 
i.;  SLOBS,  J.;  MBLYIN,  J. 


Bx  parte  McOARTT.    (Cr.  1,492.) 

(Supreme  Court  of  OaUfomla.   Nov.  16,  IOCS.) 

In  Bank.  Application  by  J.  H.  McOarty  for 
habeas  corpus  against  the  sheriff  of  the  city  aod 
county  of  San  Francisco.    Prisoner  discharged. 

F.  V.  Meyers,  for  petitioner.  Alfred  H, 
Cohen  and  Milton  Sbepardson,  for  respondent. 

PER  CURIAM.  Petitioner,  having  been  tak- 
en into  cnstody  by  the  sheriff  ot  tbe  city  and 
county  of  San  Frandsco  upon  conviction  for 
contempt  in  falling  to  comply  with  an  order  of 
the  superior  court  directing  him  to  pay  alimony 
awarded  in  an  action  for  divorce  pending  be- 
tween hlmadf  and  wife,  applies  to  this  court  to 
be  released  on  habeas  corpus,  attacking  the  va- 
lidity of  the  order  of  conviction.  Prior  to  his 
application  for  this  writ  petitioner  had  brought 
a  proceeding  in  certiorari  in  this  conrt  to  have 
the  same  Judgment  ot  conviction  which  he  at- 
tacks here  annulled. 

Both  the  certiorari  proceeding  and  this  peti- 
tion were  heard  together,  and  an  opinion  has 
tbis  day  been  filed  in  the  certiorari  proceeding 
annulling  the  same  order  of  conviction  involved 
In  both  proceedines.  Tb«  order  of  conviction 
being  annulled  ana  declared  void,  tbe  petitioner 
is  entitled  to  be  discharged  from  the  cnstody  of 
the  sheriff ;  and  It  is  so  ordered. 


PBX)PLB  V.  SILVER.    (Or.  1,458.) 

(Supreme  Court  of  California.   Nov.  23.  1908.) 

Cbiuinai.  Law  ({  998*)— Judgment— Srrnwo 
Aside  —  Collusion  or  Attobneys  —  Evi- 
dence. 

On  motion  to  vacate  judgment  In  a  murder 
case  in  which  accused  pleaded. guilty,  evidence 
held  to  show  that  there  was  no  collusion  be- 
tween  accused's  attorney  and  the  district  at- 
torney at  tbe  time  of  tbe  determination  of  the 
degree  of  the  crime,  and  that  accused  won  not 
forced  to  plead  guilty  because  of  his  fear  of 
mob  violence. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  S  998.*! 

In  Bank.  Appeal  from  Superior  Court, 
San  Bernardino  Counfy;  Benjamin  F.  Bled- 
soe, Judge. 

Ed  Sliver  pleaded  guilty  to  a  charge  of 
murder,  and  was  sentenced  to  death.  From 
an  order  refusing  to  amend  tbe  minutes  and 
vacate  the  Judgment,  he  appeals.  Affirmed. 

John  D.  Pitts  and  Chas.  S.  Darderi,  for 
appellant  U.  S.  Webb,  Atly.  Gen.,  J.  Chartes 
Jonea,  Deputy  Atty.  Oen.,  and  H.  L.  Dickson, 
Dist.  Atty.,  for  the  People. 

SHAW,  J.  The  defendant  pleaded  gultty 
to  a  charge  of  murder  of  tbe  first  degree. 
The  court,  after  hearing  the  evidence  on  the 
subject  of  the  degree  of  tbe  crime,  determin- 
ed that  It  was  murder  of  the  first  degree 
without  extenuating  circumstances,  and  sen- 
tenced him  to  death.  Some  six  weeks  later 
other  attorneys  for  the  defendant  were  sub- 
stituted In  place  of  the  attorney  who  r^ 
resented  him  up  to  the  time  of  the  sentence. 
Thereafter,  l)efore  the  time  fixed  for  the 
execution  of  the  sentence,  tbe  defendant 
moved  tbe  court  to  amend  the  minutes  and 
vacate  the  Judgment  Tbe  court,  after  bear- 
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lug  affldaTiti  for  and  a^Iiut  tbe  motion 
made  an  order  dmylng  It  From  tbla  order, 
def  radant  appeals. 

The  motion  to  ammd  the  minutes  asked  to 
have  Inserted  therein,  or  In  the  record  of  ttie 
final  judgment;  a  conTersatton  alleged  to 
have  occurred  In  the  coartnxmi  between 
the  defendant,  the  attorney  tb«i  represent- 
ing him,  and  Oharles  S.  Darden,  who  aft^ 
wards  was  sabstltated  as  one  of  his  attor- 
neys. The  conversation  was  no  proper  part 
of  the  Jndgment,  or  of  the  minutes  of  the 
court,  and  the  motion  to  amend  was  properly 
denied,  regardless  of  whether  the  conversa- 
tion actually  occnrred  or  not  The  motion 
to  vacate  the  Judgment  was  based  upon  the 
alleged  grounds,  first,  that  by  collusion  be- 
twerat  tiie  defendant's  former  attorney  and 
the  district  attorney  at  the  time  of  the  de- 
termination of  the  d^ree  of  the  crime  mate- 
rial facts  bearing  on  the  subject  and  known 
to  the  witnesses  then  examined  were  not  elic- 
ited trem  th&a,  that  other  important  wit- 
nesses were  not  called,  and  that,  if  the  facts 
had  all  been  shown,  It  would  have  been  dem- 
onstrated that  tlie  crime  was  not  of  the  first 
d^ree;  second,  that  the  d^endant,  at  the 
time  of  his  arraignment  was  terrorized  br 
tbe  fear  of  deaUi  at  the  hands  of  a  mob,  and 
was  therein  forced  to  enter  a  plea  of  guilty 
and  consequently  deprived  of  a  trial  by  Jury. 

Upon  the  hearing  of  the  motion  evidence 
and  affidavits  were  Introduced  showing  that 
each  and  every  of  these  grounds  were  wholly 
unfounded  in  fact  Before  making  his  plea 
and  until  after  final  Judgment  the  defendant 
consulted  with  and  was  advised  by  one  of 
the  leading  attom^s  of  the  county,  a  man 
of  learning  and  good  standing  In  his  profes- 
sion. There  was  no  collusion  between  him 
and  the  district  attorney,  and  all  the  facta 
bearing  on  the  d^ee  of  the  crime  w^  fully 
exhibited  to  the  court  From  the  time  he 
was  held  to  answer  until  the  end  of  the  pro- 
ceedings there  was  no  cause  to  fear  mob  vio- 
lence, nor  any  exhibition  or  expression  of 
Boch  fear  by  the  defendant  Theee  facts 
were  fairly  established  by  the  testimony. 
There  was  some  evidence  to  the  contrary, 
but  this  only  raised  a  conflict  which  gives 
this  court  no  cause  to  Interfere. 

The  motion  and  the  appeal  fnxn  the  order 
are  both  without  merit 

The  order  is  affirmed. 

We  concur:  ANGELLOTTI.  J.;  SLOSS, 
J.;  HEINSHAW,  J.;  LOBIQAN.  3.',  MEI> 
VIN,  J. 


JOLUFFB  V.  STEELB  et  al.    (C9v.  616.) 
(Court  of  Appeal,  Second  Dlrtrict  California. 
Oct  13,  190a) 

1.  Spxomo  PrawoBHAnci  (|  78*)  — Aohbb- 
lonrs  BnroBOSABUB— FmsoNAi.  Ssbvicbs. 
Specific  pexfonnanoe  of  agreement  by  one 

to  use  hifl  best  endeavors  to  sell  land  cannot  be 


compelled,  the  obligation  being  merely  to  ren- 
der personal  Bervices.  whldi,  under  the  direct 
proviflions  of  Civ.  Code.  |  mbd.  1,  cannot 
be  specifically  enforoed. 

[Ed.  Mote^For  other  oases,  see  Spsdfie  Pei^ 
fOrmance,  Dea  Dig.  |  78.*] 

2.  SFBomo  PEBroBUAiTOB  (|  6*)— Gomuois 
Bnfobob&blb— MunuuTT  or  Bxubdt. 
A  contract  to  render  personal  services,  not 

bdng  enforceable  i^ainst  the  promisor,  will  not 

be  enforced  against  the  other  party. 
[Bd.  Note^^For  oUier  caaei^  see  Spedfie  Per- 

formanee,  Cent  Dig.  |  0;  Doe.  Dig.  |  6.*] 

8.  Qunrmo  TiTu  (I  21*)— Oz,oiTD  oh  Tmj 

— Uiram-OBOSABLB  OonnuCT. 

An  option  contract  for  pnrdiaae  of  land, 
which  was  unenforceable  ■peclficaily  by  either 
party  thereto,  cannot  snpport  a  valid  claim  of 
Interest  in  the  land,  though  it  might  support  an 
action  for  damages  for  breadi  of  the  contract 
and  hence  the  owner  was  entitled  to  have  his 
title  Qolsted  against  sndi  claim,  nnder  Code 
Civ.  Ftoe.  I  Tw;  anthori^Bg  an  action  by  any 
pertKHi  against  anottier  niainiing  an  Interest  in 
real  proper^  adverse  to  him  to  determiiw  the 
adverse  clafuL 

[Bd.  Note.— For  other  casa^  see  Quieting  Ti- 
tle, Dec  Dig.  I  21.*] 

4.  Vbitdob  ahd  Pubohabbb  (i  18*)— OFnoNB 
— ConsiDBBATion— SumOIENOT. 

An  SKreement  by  an  agent  anthorised  to 
sell  land  that  he  will  endeavor  to  sell  It  at  a 
fixed  net  price  to  the  ownw  Is  not  a  sufficient 
conaideratioa  for  the  giant  at  an  option  to  sodi 
agent  to  purchase  the  land  at  that  inloe  within 
a  certain  time ;  the  contract  being  a  mere  pro- 
posal to  sell,  and  revocable  by  the  owner  at  any 
time  before  the  land  is  sold  or  the  agent  enr- 
dses  his  option  to  purchase. 

[Bd.  Note.— For  other  cases,  see  Vendor  and 
Pnrchsser,  Obnt  Dig.  |  2S;  Dea  Dig.  1 1&*] 

5.  Appeal  Am  Bbbob  (|  84S*)— Bbtiew— 

QUBSnORB  CONSIDKBSD. 

Where  a  contract  to  sell  land  for  the  own- 
er was  onenforoeable  by  either  party,  it  is  on- 
necessary  on  aK>eal  to  consider  the  bllnie  ot 
the  trial  court  to  find  on  an  Issne  as  to  whether 
the  owner's  condnct  caused  the  agent  to  oaaae 
his  etEorta  to  sell  the  land  In  aoeoxdance  witb 
the  contract 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dea  Dig.  |  848.*] 

Appeal  from  Superior  Court  Los  Angles 
County;  Walter  Bordwell.  Judge: 

Action  by  Katberlne  B.  JoUiffe  against  P. 
J,  Steele  and  others.  From  a  Judgment  for 
plaintiff,'  and  an  order  denying  a  motion  for 
a  new  trial,  defendants  appeaL  Affirmed. 

Rubs  Avery,  for  appellanta.  J.  Wiseman 
Macdonald,  for  respondent 

SHAW,  J.  Action  to  quiet  title.  Defend- 
ants appeal  from  Judgment  In  favw  of  platn- 
tlif.  and  from  an  order  doiying  their  motion 
for  a  new  triaL 

On  August  18, 1904,  i^lnUff  mtered  Into  a 
written  i^p'eement  with  def^idant  Steele 
v^ereby  she  granted  to  him  "the  ezdnsive 
<^vtion  to  purchase  or  sell  for  her,"  at  his 
dlscreUon,  the  property  described  In  the  com- 
plaint, at  the  prices  specified  In  the  contract 
The  stated  consideration  moving  to  plaintiff 
fn»n  defendant  was  the  covenants  made  on 
the  part  of  Steele,  as  set  forth  in  said  con- 
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tract  The  <ml7  oorenant  contained  In  the 
ctMitract  on  the  part  of  Steele  la  as  follows: 
"The  said  second  party  (Steele)  herebr  ac- 
cepta  the  option  to  parchase  or  the  right  to 
sell  the  aforesaid  property  under  the  terms 
of  this  agreemrat,  and  agrees  to  do  all  In 
his  power  to  dispose  of  the  aforesaid  proper- 
ty as  per  the  terms  of  the  agreement"  By 
the  agreonent  Steele  was  authorized  to  con- 
tract for  certain  street  woA  and  surreys  of 
the  proper^,  the  expense  of  which,  howerer, 
was  to  be  borne  by  plaintiff.  For  the  par- 
pose  of  subdividing  the  proper^,  he  did,  as 
empowered,  cause  a  surrey  thereof  to  be 
made  for  the  purpose  of  such  Babdlvlslon  and 
sale.  PlalntifTs  title  to  the  property  at  the 
time  of  making  the  contract  was  Imperfect, 
which  fact  was  known  to  Steele  at  that  time. 
Some  time  In  March,  1906,  plaintiffs  title 
was,  perfected  and  Steele  then  proposed  to 
proceed  In  an  endeavor  to  perform  the  condi- 
tions of  the  contract  on  his  part;  whereupon 
plaintiff  revoked  the  contract  &nd  notified 
blm  that  she  would  not  recognize  his  right 
to  proceed  under  the  contract,  and  would  not 
be  bound  thereby.  At  the  time  of  the  revo- 
cation Steele  bad  not  sold  the  property,  nor. 
had  he  done  anything  towards  performance 
of  the  contract  except  causing  the  said  sur- 
vey of  the  premises  to  be  made.  On  May  25, 
190S,  Steele  caused  said  contract  to  be  record- 
ed, thus  constituting  a  cloud  upon  plalntlfTs 
title;  and  on  the  20th  of  May  following,  and 
after  the  revocation  thereof  by  plaintiff, 
Steele  assigned  all  hla  interest  In  the  con- 
tract to  his  codefendants,  Cherry  and  Cren- 
shaw, wbo  prior  to  the  commencement  of 
this  action  offered  to  perform  all  the  acts  re- 
quired by  them  to  be  done  under  the  terms 
of  the  contract  By  the  terms  of  the  agree- 
ment It  was  to  remain  In  force  until  the  en- 
tire property  was  sold,  during  which  time 
plaintiff  was  to  pay  all  taxes  and  Mens,  and 
not  Incumber  the  property  except  with  the 
written  assent  of  Steele.  The  defense  to  the 
action  Is  based  upon,  this  contract,  set  up  In 
a  cross-complaint  filed  by  defendants,  where-' 
In  they  pray  the  court  to  adjudge  the  agree- 
ment to  be  a  valid  agreement  between  plain- 
tiff and  defendants,  and  declare  It  In  full 
force  and  effect  By  answer  to  the  croas- 
complalnt  plaintiff  alleged  that  said  agree- 
ment was  without  any  consideration,  and 
allured  a  revocation  thereof.  The  court  so 
found. 

The  question  Involved  Is  not  necessarily 
the  validity  of  the  contract,  but  whether  it 
Is  a  contract  supporting  defendants'  adverse 
claim  to  an  interest  In  the  property.  It  Is 
conceded  that  1^  there  was  no  sufllclent  con- 
sideration moving  from  defendant  Steele  to 
plaintiff,  she  had  the  right  to  revoke  the 
contract  at  any  time  before  a  sale  of  the 
property  or  an  exercise  of  the  optkm  to  pnr- 
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chase  same.  It  Is  admitted  that  no  sale  of 
said  prc^terty,  or  any  part  thereof,  was  made; 
nor  Is  It  claimed  that  any  of  the  defendants, 
prior  to  the  commencement  of  the  action, 
made  any  tender'  of  the  purchase  price  there- 
of. Assuming,  as  claimed  by  appellants,  that 
the  promise  on  the  part  of  Steele  to  use  his 
best  endeavors  to  sell  the  property  consti- 
tuted a  consideration  for  the  contract,  still 
It  was  not  a  covenant  the  performance  of 
which  could  be  specifically  enforced  againat 
Steela  At  most  it  was  an  obligatlm  to 
render  personal  services  of  an  Indefinite  and 
uncertain  character.  An  obligation  to  render 
personal  serricee  cannot  be  spedflcally  en- 
forced. Subdivision  1,  |  3390,  Civ.  Code.  It 
I8  a  fundamental  principle  that  "equity  will 
not  specifically  ienforce  a  contract  against  one 
party  when  It  cannot  be  specifically  enforced 
agalJQSt  the  other."  Federal  Oil  Co.  v.  West- 
em  on  Co.,  131  Fed,  en,  til  O.  O.  A.  428; 
Cooper  V.  Pena,  21  Cal.  410;  Stanton  v.  Sin- 
gleton, 126  Cal.  668,  69  Pac.  146.  47  L.  B.  A. 
334.  Hence  the  contract  is  one  the  cove- 
nants of  which  were,  for  the  forgoing  rea- 
sons, Incapable  of  specific  enforcement  against 
either  party.  The  asserted  claim  made  by 
defendants  of  an  Interest  In  the  land  Is  un- 
der and  by  virtue  of  this  contract  And,  since 
Its  terms  cannot  be  specifically  enforced 
against  the  land.  It  necessarily  follows  that 
such  adverse  dalm  based  thereon  is  unwar^ 
ranted,  and  this  notwithstanding  the  fact 
that  such  contract  might  constitute  a  basis 
for  a  claim  of  damages  for  a  breach  thereof. 
A  contract  for  the  sale  of  real  estate  which 
for  any  reason  is  Incapable  of  speclflc  en- 
forcement cannot  form  the  ba^  of  a  valid 
claim  to  an  Interest  therein,  and,  where  anch 
claim  tB  asserted,  the  owner  of  the  real  es- 
tate is  entitled  to  a  decree  quieting  his  title 
thereto.  Sectlisi  738,  Code  Civ.  Proc. 

Moreover,  in  o'nr  opinion,  the  eqiress  cove- 
nant on  the  part  of  an  agent  authorized  to 
sell  real  estate  that  he-  will  endeavor  to  sell 
It  at  a  fixed  net  price  to  the  cvaer  1b  not  a 
sufflcloit  consideration  for  the  grant  of  an 
option  to  such  agent  to  purchase  within  a 
given  time  at  su<di  fixed  price.  Sudi  am- 
tract  is  a  mere  propanl  to  sell,  unsuKwrted 
by  snfllclait  c(msldttation,  and  subject  to 
revocation  by  the  owner  at  any  time  before 
the  ii^tlatlon  of  a  sale  or  the  exerdse  of 
such  optbm  by  ttu  agmt  to  purchase. 

As  we  view  the  case,  it  Is  unnec^Bary  to 
dlscosB  the  failure  of  the  court  to  find  upon 
the  Israe  as  to  wheUm  plalntdlFB  conduct 
caused  an  abatement  of  Steele's  activities 
In  au  effwt  to  sell  tlie  properly.  The  issue 
Is  Immaterial* 

Jndsment  and  order  aflbmed. 

We  concur:  ALLEN.  P.  J.;  TAGOAUT,  J. 
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PEOPLE  V.  SMITH.   (Or.  142.) 

(Court  ot  Appeal,  Tint  District.  California. 
Oct  19^  19Ce.  Rehearing  Denied  Nov.  17, 
19^j   Denied  hy  Sapreme  Omrt  Dee.  14, 

1.  WITNBSSE8  (8  287*)— CaOSS-BXAMnTATIOR— 
CONTBOI.  OF  COUBT. 

While  a  reluctant,  eraaive,  or  interested 
witness  nay  be  croBs-ezamioed  with  great  liber- 
ality in  order  to  elicit  the  trath,  the  trial  court, 
In  the  exercise  of  soand  discretion,  mar  limit 
such  examination  when  It  becomes  tedions  or 
apparently  frivoloaa  w  that  time  im  vnneceB- 
aariiy  consumed. 

[SJd.  Note.— For  other  cases,  see  Witnesses, 
Ont.  Dig.  S  923;   Dec  Dig.  {  267.*] 

2.  Witnesses  (S  267*)— Gboss-Ezaiohatxon— 
Discretion  of  Coubt. 

Where,  on  a  criminal  trial,  the  court  stated 
that  too  much  time  was  being  consumed  in  cross- 
examining  a  witness  and  allowed  15  minutes  to 
finish  the  examination,  to  which  counsel  except- 
ed, after  which  the  court  asked  if  counsel  de- 
sired to  farther  examine  the  witness,  and  the 
latter  stated  tliat  was  all,  it  not  appearinz  that 
any  question  was  excluded  on  the  ground  that 
tiie  time  for  erom-ezamination  was  being  ex- 
ceeded, there  waa  no  abuse  of  discretlcm. 

[Bd.  Note.— Fcff  other  cases,  see  Witnesses, 
Cent  Dig.  {  923;  Dea  Dig.  1  2B7.*} 

8.  Witnesses  (i  387*)— Impeaohmeht— Incok- 

BIBTENT  STATEUENTS— OBOSS-EXAUINATION. 

Where  a  witness,  in  a  prosecution  for  rob- 
bery, testified  that  the  man  who  assaulted  her 
was  between  5  and  6  feet  tall,  about  6%  feet, 
and  between  80  and  40  years  old,  protiably 
nearer  40  than  80,  a  guestioD,  on  further  cross- 
examination,  whether  witness  did  not  previous- 
ly state  that  he  was  alMmt  5  feet  4  Inches  high, 
and  between  {K)  and  35  years  old,  was  properly 
excluded  as  Immaterial,  as  such  prior  statements 
were  not  sufficient  to  impeudi  the  testimony  at 
trial. 

[Bd.  Note.— For  other  eases,  see  Witnesses, 
Cent  Dig.  S}  122S,  1229;  Dec.  Dig.  i  887.*] 

4.  IHDICTICENT  AND  InFOBUATION  (§  44*)— FIL- 
ING INFOBICATION— DESTBUCTION. 

Hie  destruction  of  the  original  information 
being  shown,  a  full,  true,  and  porrect  copy  there- 
of could  be  filed  in  lieu  of  the  one  destroyed. 

[Dd.  Note.— For  other  eases,  see  Indtetment 
and  Informaticm.  Cent  Dig.  1  ISS;  Dec.  Dig. 
I  44.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Franciflco;  William  P.  Law- 
lor,  Judge. 

John  Smith  was  coDvlcted  of  robbery  and, 
from  the  }u(^ment  and  an  order  denying  a 
motion  for  a  new  trial,  he  appeals.  Affirmed. 

John  J.  Earle  and  Eugene  W.  Roland,  for 
appellant  U.  S.  Webb,  Atty.  Oen.,  for  the 
People. 

COOPER,  P.  J.  The  defendant  was  charg- 
ed in  the  information  with  the  crime  of  rob- 
bery, and  with  two  prior  couTictions — one  of 
petit  larceny,  and  the  other  of  burglary.  The 
jury  returned  a  verdict  finding  him  guilty  of 
robbery  as  charged  in  the  Information,  and 
the  judgment  recites  that  he  had  thereto- 
fore been  duly  convicted  of  the  crime  of  petit 
larceny  and  of  burglary  In  the  first  degree. 
He  was  tberenpon  sentenced  to  a  term  of 


SO  years  In  the  state  penitentiary.  This  ap- 
peal Is  from  the  jndgmoit  and  the  order 
denying  his  motion  for  a  new  trial. 

It  la  not  claimed  that  the  evidence  la  insuf- 
ficient to  sustain  the  verdict,  or  that  the 
court  erred  In  giving  or  refusing  any  instruc- 
tion to  the  jury.  The  main  point  urged  here 
Is  that  the  court  Improperly  restricted  and 
cut  off  the  right  of  defendant's  counsel  to 
cross^zamine  the  complaining  witness,  Lena 
Wilson,  the  person  upon  whom  the  robbery 
was  committed.  Tbe  direct  examination  of 
said  witness  was  confined  to  a  narration  of 
the  acts  of  defendant  when  he  committed  the 
robbery,  the  place  where  the  money  was  se- 
creted in  the  house,  the  amount  of  money 
takeai,  and  the  Injuries  Inflicted  upon  the 
witness  by  defendant  It  occupies  eight  fo- 
lios of  the  transcript  The  cross-examination 
appears  to  have  been  in  regard  to  many  trivi- 
al matters,  consists  of  140  questions,  and  cov- 
ers eo  folios  of  the  transcript  After  several 
apparent  repetitions  of  questions,  the  district 
attorney  finally  objected,  and  stated  that  the 
entire  matter  concerning  which  questions 
were  then  being  asked  had  been  gone  Into  by 
defendant's  counsel.  Thereupon  the  record 
shows  the  following  in  regard  to  the  matter 
and  nothing  more:  "The  Court:  The  court 
warns  you  that  you  have  wasted  too  much 
time  In  the  examination  of  this  witness,  and 
I  have  allowed  you  15  mlnntes  more  to  com- 
plete the  examination.  Mr.  Earie:  We  will 
tahe  an  exception.  The  Court:  If  there  Is 
any  other  branch  of  the  case  you  desire  to 
cross-examine  on,  proceed.  Mr.  Earle :  That 
is  all..  (To  which  mllng  defendant  duly  ex- 
cepted, and  now  assigns  said  mUng  as  er^ 
ror.)" 

While  the  -right  of  cross-examination  In 
cases  where  it  is  being  used  in  good  faith  for 
the  purpose  of  eliciting  the  tmth  from  a 
reluctant,  evasive,  or  Interested  witness 
should  be  allowed  with  great  llbei^allty,  still 
the  court,  in  the  exercise  of  its  sound  dis- 
cretion, may  restrain  such  cross-examination 
when  time  Is  t>elng  consumed  by  a  tedious  or 
apparently  frivolous  questioning  of  the  wit- 
ness. It  may  be  further  said  that  It  Is  the 
duty  of  the  trial  Judge  to  confine  such  ex- 
amination to  such  questions  as  will  tend,  at 
least  In  some  degree,  to  ttirow  light  upon  the 
matter  under  Investigation,  and  to  see  that 
the  trial  is  not  needlessly  prolonged  by  a 
useless  cross-examination.  In  this  case  the 
court  did  not  abuse  its  discretion.  It  mere- 
ly called  the  attention  of  counsel  to  the  fact 
that  much  time  had  been  wasted  In  the  cross- 
examination.  After  defendant's  counsel  had 
excepted  to  tills  remarl£,  the  Judge  stated 
that,  If  there  was  any  other  branch  of  the 
case  that  counsel  desired  to  cross-examine  the 
witness  about,  they  might  proceed.  Ck)un8el 
did  not  see  fit  to  proceed  as  to  any  other 
branch  of  the  case,  but  remarfeed:  "That  Is 
all."   No  question  is  stated  in  tlie  record  to 
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which  the  court  sustained  an  objection  on  the 
groond  that  defendant  could  not  be  allowed 
further  time  in  croaa-examinatlon,  nor  does 
It  appear  that  defendant  was  prevented  from 
asking  any  material  question  of  the  witness. 
What  has  been  stated  aK>l]es  to  the  remark 
of  the  conrt  and  counsel  during  the  cross- 
examination  that  they  were  wasting  too 
much  time  In  such  cross-examination.  The  re- 
mark ai^ears  to  have  been  Justified. 

In  the  cros»«xamInatlon,  In  answer  to 
questions  asked  by  defendant's  counsel,  the 
witness  licna  WUson  testified  that  the  nun 
who  aannlted  "ber  was  about  the  size  of  her 
son,  who  was  apparently  In  the  courtnxmi, 
and  that  he  was  between  6  and  8  feet  tall, 
about  5^  feet,  and  that  he  was  between  80 
and  40  jrears  of  age,  probably  nearer  40 
than  SO.  Counsel  afterwards  asked  the  wlt- 
neas  In  further  cross-examination  If  she  did 
not  tell  her  daughter  that  the  man  who  as- 
saulted her  was  about  5  feet  4  Inches  hi 
height,  and  between  80  end  85  years  of  age. 
The  court  sustained  the  objection  of  ttxe  dis- 
trict attorney  to  the  questions  so  asked,  and 
It  Is  dalmed  that  the  court  committed  error 
prejudicial  to  the  d^endant  In  so  doing. 
The  questions  were  not  material,  as  the  state- 
ments, if  made  to  the  daughter  as  contended, 
would  not  be  of  sufficient  Importance  to  Im- 
peach the  witness.  Five  feet  4  Inches  is  be- 
tween 6  and  6  feet,  and  may  be  said  In  one 
erase  to  be  about  6%  feet;  and  between  80 
and  35  years  of  age  Is  between  80  and  40. 
The  questims  are  lllustrattTe  of  the  kind  of 
questions  which  counsel  were  asking  when 
Interrupted  1^  the  conrt 

rChrae  was  no  error  in  permitting  a  eopr  of 
the  informatl<m  to  be  flleil  .In  lien  of  the  one 
destroyed  the  fire  of  April  IS,  1906.  There 
was  evidence  snffldent  to  show  the  destruc- 
tion of  the  original  by  the  fire,  and  that  the 
copy  was  a  *'full,  true,  and  oorrwt  copy  of 
the  original."  The  record  does  not  show 
that  aoy  excep^^lon  was  taken  to  the  order  re- 
storing the  record  as  to  Uie  original  Informa- 
tion, but  It  is  not  necessary  to  place  our  rul- 
ing upon  that  ground. 

There  Is  no  ruling  to  which  our  attention 
has  been  celled  that  was  prejudicial  to  de- 
fendant, and  he  seems  to  have  had  a  fair 
triaL 

TtxB  Judgment  and  ordw  are  ^rmed. 
We  concur:  KERRIGAN,  J.;  HALL,  J. 


PEOPLE  V.  PRICE,    (Cr.  59.) 

(Court  of  Appeal,  First  District,  California. 
Oct  10,  IdOgr^BehMring  Denied  by  Sn- 
pvema  Gout  Dee.  17, 190a) 

1.  HOKRnns  (I  95*)— AasAUiA  wns  IirasHT 
TO  KiUf-JusnnoATioH. 

Where  an  officer  approached  accused  in  a 
peaceful  manner,  informed  him  that  he  waa  an 
officer,  and  that  he  was  performing  bia  official 


daty  in  arresting  him,  and  showed  his  badge  of 
office,  and  did  not  attempt  In  any  way  to  Injure 
accused,  the  latter  had  no  excuse  for  drawing 
his  piatol  and  shooting  the  (Maw,  though  the 
officer  had  no  warrant  or  legal  anthonty  for 
arresting  accused. 

[Ed.  Note.— For  ettier  cases,  see  Homldde, 
Dec.  Dig.  S  9S.»] 

2.  HOHIOIDB        292*)  —  iHSIBDOnOVB  —  MlS- 

i.EADina  InsTBtTcnoNS. 

Where  accused  charged  with  assault  with 
Intent  to  kill  an  officer  attempting  to  arrest  him 
was  a  wrongdoer  without  regard  to  the  question 
of  the  right  of  the  officer  to  arrest  him,  an  In- 
struction that.  If  accused  in  the  presence  of  the 
officer  and  others  drew  a  deadly  weapon  In  a 
rude  "or"  angry  and  threatening  manner,  etc., 
the  officer  had  the  right  to  arrest  accused,  was 
not  misleading  because  of  the  use  of  the  word 
"or."  Instead  ct  the  word  "and,**  though  the 
statute  expreseion  Is  "rude,  angry,  and  threat- 
ening manner." 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec  Dig.  I  a92.*J 

8.  HouioiDE  (I  292*)  — EvinEMOS— Insibuc- 

TIONS. 

Where,  on  a  trial  for  assanlt  with  Intoit  to 

kill,  the  jury  might  find  that,  If  accused  did 
not  Intend  to  shoot  prosecutor,  It  was  criminal 
negligence  to  draw  his  pistol,  a  requested  in- 
stmctlon  that  In  every  crime  there  must  exist 
a  Joint  operation  of  act  and  intent  was  proi>er- 
ly  refused  for  leaving  out  the  element  of  crim- 
inal negligence  specified  in  Pen.  Code,  I  20. 

[Eid.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  S  292.*) 

4.  CsiHinAL  Law  d  860*>-^iax/— Deubkra- 
■noNS  or  JuBT  —  MAnns  OoirsioBBEn  — 
Weight  or  Wiihess  —  Appbakahob  at 

Tbial. 

The  jury  may  use  their  own  senses  aa  to  the 
weight  of  a  witness  before  them,  and  the  ex- 
clusion of  the  evidence  of  his  wdj^t  Is  not  er- 
roneous. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  I  2060;  Dec.  Dig.  S  860.*] 

5.  Cbiuinal  Law  (|  S82*)  —  BvinEnoK  — 
'   Weioht  of  Pebsor. 

Where,  on  a  trial  for  assault  with  intent  to 
Idll  an  officer  attempting  to  arrest  accused,  there 
was  no  controversy  as  to  who  was  the  aggressor 
as  iMtween  accused  and  a  third  person,  and  It 
appeared  that  accused  a  short  time  before  the 
shooting  of  the  officer  had  been  struck  by  the 
third  person,  the  evidence  of  the  weli^t  of  the 
third  person  was  Immaterial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  8  382.*] 

Appeal  from  Superior  Court,  Santa  Clara 
County ;  J.  R.  Weteh,  Judge. 

Carl  Price  waa  convicted  of  assault  with  a 
deadly  weapon,  and  be  appeals.  Affirmed. 

A.  H.  Jannan,  tor  appellant  U.  8.  Webb, 
Atty.  Gen.,  for  the  People. 

COOPER,  P.  J.  The  Information  in  this 
case  diarges  the  defendant  with  the  orlme  of 
assault  with  a  deadly  weapon,  with  malice 
aforethought,  and  with  Intent  to  kill  one 
Toomey.  The  Jnry  returned  a  verdict  finding 
the  d^endant  gnllty  of  the  lesser  (rffense  of 
assault  wltb  a  deadly  weapon.  He  was  there- 
upon sentenced  to  pay  a  fine  of  $700,  or,  in 
default  of  payment,  that  he  be  lmpris(nied 
In  the  county  Jail  In  the  proportion  of  one 
day's  Imprisonment  for  every  $2  of  such  flne^ 
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HlB  motion  for  a  new  trial  was  denied,  and 
this  appeal  is  from  the  Judgment  and  order. 

We  liare  examined  the  evidence,  and  it  la 
BOt  deemed  necessary  to  discuss  it,  but  only 
to  say  that  we  find  it  snfflcient  to  sustain 
the  Terdict  of  the  jury. 

There  was  no  error  in  the  court's  refusal 
to  give  the  defendant's  requested  instruction 
as  to  the  law  pertaining  to  an  officer  mak- 
ing an  arrest  without  a  warrant,  and  as  to 
the  right  of  the  defendant  to  resist  an  un- 
lawful arrest.  If  it  be  conceded  that  Toom- 
ey,  the  constable,  had  no  warrant  or  legal 
authority  for  making  the  arrest,  such  fact 
would  not  in  any  way  excuse  the  defendant 
for  shooting  at  and  wounding  the  said 
constable.  It  is  sufficient  to  say  that  the  con- 
stable approached  defendant  in  a  peaceable 
manner,  informed  him  that  be  was  a  con- 
stable, and  that  he  was  performing  his  offi- 
cial duty,  end  at  the  same  time  showed  his 
badge  of  office.  He  did  not  assault  defend- 
ant in  a  violent  manner,  or  attempt  in  any 
way  to  Injure  him.  There  was  no  excuse 
for  defendant  drawing  his  pistol  and  dis-* 
charging  It  twice,  one  of  the  shots  wound- 
ing the  constable.  In  fact,  it  would  be  a 
pernicious  doctrine  to  hold  that  an  "officer, 
known  to  be  such,  while  atcemptlng  to  make 
an  arrest,  could  be  shot  down,  and  the  de- 
fendant or  person  who  did  the  shooting  al- 
lowed to  go  free  because  it  might,  upon  due 
Investigation,  be  discoTered  that  the  officer 
did  not  In  fact  have  proper  authority  for 
making  the  arrrat. 

It  Is  claimed  that  the  court  erred  In  In- 
fltmctlng  the  jury  as  follows :  "If  you  should 
therefore  find  that  the  defendant  on  the 
fltreets  of  the  town  of  Santa  Clara,  on  Feb- 
Toary  28,  1905,  In  the  presence  of  Constable 
Toom«y,  and,  of  coarse,  In  the  presence  of 
two  or  more  persons,  did  draw  a  deadly  wea- 
pon as  defined  by  the  court,  or  exhibit  a 
deadly  weapon  In  a  rude  or  angry  and  threat- 
«nlng  manner,  and  that  such  deadly  weapon 
was  not  drawn  or  so  exhibited  In  self-defense, 
the  court  instructs  you  that  Officer  Toomey 
had  a  right  and  authority,  and  It  was  bis 
duty,  to  arrest  the  defendant"  It  la  claim- 
ed that  the  Instruction  Is  vicious,  and  that  its 
Tice  conalBta  In  the  fact  that  the  word  "or" 
was  used  instead  of  "and,"  and.  as  the  stat- 
ute uses  the  words  "rude,  angry,  and  threat- 
ening manner,"  the  instruction  should  have 
followed  the  language  of  the  statute.  As 
we  have  before  stated,  the  facts  of  this  case 
show  the  defendant  to  bare  been  a  wrong- 
doer withoBt  r^ard  to  the  aaestlon  as  to  the 
right  of  the  officer  to  make  the  arrest  If, 
as  contended,  the  deadly  weapon  could  have 
been  exhibited  in  a  "mde"  manner  with- 
out the  manner  being  "angry  and  threaten- 
ing," It  is  not  of  aofflclent  importance  to  have 
misled  tbe  Jury  or  to  have  injured  the  de- 
fendant It  wUl  not  be  presumed  that  tbe 
Jury  were  led  astray  by  tlie  use  of  tbe  word 
*'or"  instead  of  the  word  "and"  under  tbe 
■circomBtances  of  this  cascb 


The  court  refused  the  following  lnstni<v 
tion  asked  by  the  defendant:  **!  further  in- 
struct yon  that  In  every  crime  or  public  of- 
fense there  must  exist  a  union  or  Joint  oper- 
ation of  act  and  intent  If,  therefore,  yoa 
find  from  the  evidence  that  the  shot  fired 
which  Injured  Toomey  was  the  result  of  tbe 
sudden  clutching  or  grabbing  of  the  defend- 
ant's right  arm  or  hand,  and  that  said  shot 
was  not  intended  by  the  defendant  to  in- 
jure said  Toomey,  and  said  Injury  was  pure- 
ly accidental  and  due  to  the  sudden  interfer- 
ence with  the  defendant  at  the  time  said  shot 
was  fired,  then  I  instruct  you  that  in  law 
there  was  no  operation  of  Intent  with  the 
act,  and  no  crime  or  public  offense  was  com- 
mitted, and  your  verdict  should  be  for  tbe 
defendant  and  he  should  be  acquitted."  It 
la  the  better  practice  for  the  trial  court  to 
give  a  requested  InBtmctlon  If  It  correctly 
states  the  law,  and  can  logically  be  held  to 
apply  to  the  facts  of  the  [mrtlcnlar  case  In 
which  it  is  asked;  but  It  will  not  be  held 
that  tbe  refusal  to  give  such  instruction  la 
error  If  there  Is  a  reason  which  will  Justify 
such  refusal.  The  above  Instruction  may 
well  have  been  refused  for  the  reason  that 
it  states  that  "in  evei7  crime  there  mnst 
exist  a  union  of  joint  operation  of  act  and 
Intent"  It  leaves  out  the  element  of  "crim- 
inal negligence"  whirti  the  statute  contains. 
Pen.  Code,  ?  20.  The  Jury  might  well  have 
inferred  from  tbe  evidence  in  this  case  that 
even  if  defendant  did  not  Intend  to  ^oot  at 
Toomey  or  fire  the  shot  that  hit  him  that  It 
was  criminal  negligence  to  draw  the  pistol 
and  fire  it  once  In  the  ground  to  frighten 
Toomey,  and  then  to  bold  it  In  his  hand  In 
such  position  that  it  might  be  dlschai^ied  in 
the  scuffle  which  ensued.  Not  only  this,  bnt 
the  testimony  of  the  defendant  himself,  when 
analyzed,  wonld  not  liave  Jnstlfled  tbe  In- 
struction. He  admitted  that  lie  wlUfoUy  flr^ 
ed  the  first  shot  wtalcb  did  not  hit  Toom^; 
that  hB  did  not  think  any  <Hie  bad  bold  of  his 
hand  when  ttie  second  shot  was  fired;  that 
he  did  not  know  whetlier  his  finger  was  on 
the  trigger  or  not  and  that  he  bad  pistol 
in  his  hand.  After  the  second  shot  was  fired 
and  the  constable  was  wounded,  the  de- 
fendant ran.  Defendant  aft»  having  admit- 
ted that  he  fired  the  first  shot  at  an  officer 
of  the  law,  that  lie  had  a  pistol  In  hSa  liand 
when  the  second  shot  was  fired  from  such 
pistol,  that  no  one  bad  hold  <tf  his  liand,  that 
he  then  ran  away,  and  tbit  all  In  the  face  of 
the  fact  that  Toomsy  had  not  drawn  any 
weapcm  or  attemi»ted  any  violence  upon  his 
person,  is  not  in  a  positi<m  to  urge  with  any 
great  piaosiblUty  that  he  did  not  intend  to 
flre  the  second  shot  bnt  that  It  vras  purely 
acddental.  It  was  not  error  to  snstaln  the 
objection  of  the  district  attorney  to  the  qnes- 
tlon  asked  by  defendant's  counsel  of  his  own 
witness  Periy  as  to  the  weight  of  Peny. 
The  witness  was  before  tbe  Juir.  and  the 
Jury  could  use  their  senses  as  to  his  welgbt 
if  that  could  by  any  modej^  reasoning  have 
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lieai  material ;  bat  In  oor  {pinion  it  vaa  not 
fflaterfal.  Then  was  no  controreny  ai  to 
vlio  was  the  tL^naBOT  as  betweoi  Perry  and 
tbe  defendant  Perry  had,  a  sbort  time  be- 
f«e  Om  sbooUng  of  Toom^,  ttracfe  the  de- 
fendint  on  the  head  with  a  bottle  daring 
a  nw  In  front  of  tiie  Model  saloon  In  the 
town  of  fianta  Clara.  The  injury  to  defend- 
ant's bead  ajnpears  to  have  been  sllgbt,  bleed- 
iag  bat  little;  and  the  vetSht  of  Perry  coald 
ban  thrown  but  IltUe  light  apon  a  matter 
vhldi  was  not  the  main  Issoe  in  the  case. 
Tbe  judgment  and  order  are  affirmed. 

We  eoDCor:  KERRIGAN,  J.;  HALL,  J. 


PEOFIiB  T.  WirrZBL.   (Or.  ISl.) 
(Ooaxt  of  Appeal,  First  IMstrlet,  Gallfomla. 
y  OeLl9, 190&) 

IllDICmaTT  ARD  InmMUfAISON  Q  ISd^^ON- 

vicnon  OF  OirEifSB— Iholudxd  ut  Ghuob 

— LeSBKB  Dbobu. 

Under  Pen.  Cod^  i  1159,  aathorislng  tbe 
Jbit  to  find  acetmd  ga&ty  of  any  offense  fn- 
daded  in  that  ebaned,  a  verdict  finding  ac- 
ciued  snilty  of  petit  urceny  is  respwsiTe  to  the 
inae  made  by  the  Infonnation  charging  grand 
ianeny  and  accused's  plea  of  not  gniItT,  since 
the  verdict,  vhen  read  In  connection  with  the 
iDformatioa  and  tbe  plea,  impliedly  finds  the 
Tilae  of  the  property  stolen  to  oe  less  than  $50, 
fnatead  of  f200,  as  charged  in  tbe  Infonnation. 

[Ed.  Note. — For  other  cases,  see  Indletment 
and  Infonnation,  Cent.  Dig.  |  ;  Dec.  Dig.  I 
189.*] 

Appeal  from  Superior  Conrt,  City  and 
County  of  San  FrandBco;  ^Uam  P.  Law- 
lot,  Judge. 

Samuel  P.  Wetzel  was  convicted  of  iietlt 
larceny,  ^nd  he  apfwals.  Affirmed. 

Breunan  &  Love,  for  appellant  tT.  B. 
Webb,  Atty.  Oen.,  and  John  O'Oara,  Asst 
Dlst  Atty.,  for  the  People. 

COOPER,  P.  J.  The  Jury  returned  a  ver- 
dict finding  the  defendant  guilty  of  petit 
larceny  ondn  an  Information  charging  him 
with  grand  larceny.  Tbe  Information  charg- 
ed, and  defendant  pleaded  guilty  to,  two 
mlor  convlctlouB  of  petit  larceny,  and  the 
coart  upon  the  return  of  tbe  verdict  sentenc- 
ed him  to  imprl6onm«it  In  the  state  prison 
for  five  years.  This  appeal  Is  from  the  Judc- 
neat  on  tbe  Indigent  roll  with  no  bill  of  ex- 
ceptions.  No  brief  has  been  filed  by  appel- 
lant, and  tbe  sole  ptdnt  made  in  the  oral 
argument  Is  the  claim  that  0»  verdict  of 
petit  larceny  is  not  respcmslve  to  the  Issoe 
made  by  the  information  and  the  plea  of 
not  guilty.  There  is  no  morlt  In  the  con- 
tention. The  Jury  bad  the  rl|^t  to  find  the 
defendant  gnllty  of  any  offrase  the  commis- 
sion of  which  is  necessarily  Indnded  In  that 
with  whicb  he  is  charged.  Pen.  Code,  |  110»; 
People  T.  Hantlogton  (Cal.  App.)  97  Pac.  TOOl 
The  verdict  must  be  read  and  construed  In 


connection  with  the  plea  of  defmdant  and 
the  lnft>rmatlon.  People  v.  Tllley,  185  Oal. 
62,  07  Pac.  42.  As  tiins  read  and  construed 
the  verdict  foond  the  defendant  gnllty  of  the 
acts  set  forth  In  the  Information,  but  by  lm> 
plication  found  the  value  of  the  property 
stolen  to  be  less  than  $60,  instead  of  f200, ' 
as  diarged  tlierrtn.  TPIiere  a  defoidant  is 
charged  witti  tbe  crime  of  morder,  he  may  he 
found  gallty  (tf  manslani^ter*  It  has  new 
been  tbe  tense  <tf  Oie  bar  ncr  tbe  nde  of 
courts  to  require  the  verdict  In  such  cases 
to  state  the  name  ot  the  poson  killed,  nor 
that  snch  killing  was  nnlawfol.  The  verdict 
is  read  In  cmmectlon  with  and  as  relating 
to  the  Information  or  Indlctmoit 
The  Jndgnuat  Is  affirmed. 

We  concur:  KERBIOAN,  J.;  HALL,  J, 


BTATB  V.  MONTELLO  SAI/T  00. 
(Supreme  Court  of  Utah.    Nov.  27,  190S> 

1.  PUBUC  L&KDS  (I  52*>— UHIVEBSITr  LANDS 

— Sauhb  LuiDS--OaAiiT  TO  SrAn— Stxt- 
trrs  —  OonsTBUonoN  —  "Amd"  —  "Iholud- 

INO." 

SnabllDg  Act  Utah  (Act  Cong.  July  16, 
18M,  a  188.  28  Stat  1(»E9  |  8,  granted  to  the 
state  pablic  lands  to  tbe  extent  of  two  town- 
ships to  be  reserved  for  the  state  nniTersity. 
and  in  addition  110,000  acres  to  be  selected  and 
located  as  provided,  and  "inclnding"  all  the 
■aline  lands  in  satd  state,  for  the  use  of  the  uni- 
versity. Held,  the  word  "and"  before  "includ- 
ing" was  used  to  express  the  relation  of  addi- 
tion, and  the  word  "including"  was  used  In  the 
Bense  of  "also,"  so  that  the  state  was  entitled 
to  all  tbe  saline  land,  without  selection.  In  ad- 
dition to  the  110,000  acres  to  be  selected  and 
located. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  i  138;  Dec  Dig.  I  S2.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  885-394;  vol.  8,  p.  7575.] 

2.  Words  and  Phrabcs— "ZnoLUDino." 

The  word  "including,"  according  to  com- 
mon asage,  is  susceptible  of  different  shades  of 
meaning.  It  may  be  used  In  the  sense  to  com- 
prise or  embrace ;  to  confine  or  to  contain ;  to 
express  the  Idea  that  a  thing  in  question  consti- 
tutes a  part  <mly  of  the  contents  of  some  other 
thing ;  as  a  word  of  enlargement  and  oidinari- 
Ij  implying  that  something  else  baa  been  given 
beyond  the  general  language  which  precedes  It ; 
to  add  to  the  general  clause  a  species  which 
does  not  nataraDy  belong  to  it  It  is  frsQuent- 
ly  used  as  the  equivalent  of  "also." 

[Bd.  Note.— For  other  definitions,  see  Word* 
and  Phrases^  voL  4,  pp.  8499,  KOO;  vol.  p. 
76SS.] 

3.  Statotss  (I  181*)— CowBTBuonoN. 

Tbe  intention  of  the  L^^lature  must  be- 
determined  frcHn  the  language  actually  used,  in- 
terpreting it  according  to  its  fair  and  obvl<His- 
meanii^. 

[Ed.  Note.— For  other  cases,  see  Statutes,. 
Cent  Dig.  I  269;  Dec;  Dig.  i  ISL*] 

4.  Public  Lands  (|  SI*)— TJNZVEBSiTr  LAHns- 
— SALina  Lands- OsAifT  to  SrAn— Con- 

STBUCTION. 

Where,  in  an  act  granting  saline  lands  to  a' 
state  for  the  use  of  the  state  university.  Con- 
gress has  expressed  its  intention  as  to  the  ez- 
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tint  of  tbe  grant  with  certainty,  that  intentioa 
ii  not  to  bi  departed  from  on  any  extraneoui 
conaideiation  or  theory  of  coostroctioD,  and 
rimilar  grants  to  other  itatea  need  not  be  con- 
sidered aa  erldmefng  a  policy  on  the  aobject, 
Dor  need  prorisioDa  In  committee  rei>orta  on  the 
bill  making  the  grant  be  inqolmd  Into. 

[Bd.  Note^For  other  caaea.  aee  PabUe  Landa, 
OenL  Dig.  |  188;  Dea  Dig.  i  51.*] 

Appeal  from  District  Oonrt,  Tblrd  Dis- 
trict; Qeo.  O.  Armstrong.  Judge. 

Action  by  the  State  against  the  Montello 
Salt  G<Hmpaiv.  Jadgnrait  tor  plaintiff,  and 
defendant  appeals.  Affirmed. 

Maglnnls  ft  Corn,  for  appellant  M.  A. 
Breeden,  Atty.  Gen.,  A.  B.  Barnes.  Aast  Atty. 
Gen.,  and  W.  D.  Biter,  for  the  State. 

8TBADP,  J.  it  Is  alleged  in  the  complaint 
that  tbe  plalnUff,  tbe  state  of  Utah,  Is  the 
owner  In  fee  and  entitled  to  tbe  possession 
of  certain  lands  (folly  described)  altoate  in 
Tooele  county,  state  of  Utah ;  that  the  lands 
are  saline  lands,  and  were  granted  to  tbe 
plaintiff  by  the  gomnmoit  of  tbe  United 
States  onder  the  provisions  of  section  8  of 
the  enabling  act  (Act  July  16,  1884,  c.  1S8, 
28  Stat  109),  cabling  the  territory  of  Utah 
to  eater  the  Union  as  a  state;  and  that  the 
def«idant  has  wrongfully  entered  upon  these 
lands,  and  has  tbreatoied  to  and  will,  unless 
restrained,  remove  therefrom  valuable  depos- 
its of  salt  to  the  irreparable  damage  of 
plaintiff.  Judgment  was  demanded  that  the 
plaintiff  be  decreed  tbe  owner  of  and  entitled 
to  the  possession  of  the  lands,  and  that  the 
defendant  be  restrained  from  entering  npon 
them  or  from  removing  salt  or  other  depos- 
its therefrom.  The  defoidant  answered  ad- 
mitting that  the  lands  are  valuable  only  for 
the  saline  deposits  found  upon  them,  and 
alleging  that  underneath  the  soil  the  lands 
are  covered  with  a  d^ioslt  of  salt  varying 
from  four  to  ^ht  feet  in  thickness;  that 
at  the  time  of  the  apiwOTal  of  the  enabling 
act  Ute  lands  were  so  covered  with  soil  and 
other  earthy  substances  as  to  conceal  their 
true  character,  and  their  real  character  was 
not  discovered  until  November,  1906;  that 
ttie  plaintiff  had  selected  and  located  and 
received  grants  to  tbe  fall  amount  of  tbe 
110,000  acres  of  lands  granted  It  ondo-  sec- 
tion 8  of  tbe  enabling  act  for  university  pur- 
poses; that  the  lands  in  question  were  not 
Indnded  in  the  selectloa  or  locaUm  so  made 
by  the  state  of  Utah;  tbat  the  legal  title  of 
the  lands  in  qneBtl<m  was  in  the  goremment 
of  tlte  United  States;  and  tbat  tlie  defend- 
ant was  tbe  equiteble  ownra  and  entitled  to 
tbe  poeocoalon  thereof  by  Tirtne  ot  locations 
made  by  its  grantors  as  saline  lands  und» 
tbe  placer  laws  of  tiie  United  States.  The 
court  sustained  plaintiff^  demurrer  to  tbe 
answer.  The  defendant  declined  to  fnrOier 
answer  or  {dead.  Judi^nent  was  ther^we 
entered  In  favor  of  tbe  plaintiff  as  prayed 


for  in  tbe  conqdalnt  from  whidi  Oie  dsCenO- 
ant  bas  prosecuted  this  appeaL 

Counsel  for  both  parties  assert  tbat  the 
controversy  arises  over,  and  the  detenulna- 
Uon  of  the  question  wlwlly  dq>aids  uptHi,  the 
construction  to  he  glv«i  section  8  of  the  en- 
abling act  The  section  Is  as  follows :  "That 
lands  to  the  extent  of  two  townships  in  quan- 
tity, autbOTtzed  by  the  third  section  of  the 
act  of  Fetoiary  twenty-one,  eighteot  hundred 
and  fifty-five,  to  be  reserved  for  the  estab- 
lishment of  tbe  University  of  Utah,  are  here- 
by granted  to  the  state  of  Utah  for  universi- 
ty purposes,  to  be  held  and  used  in  accord- 
ance with  tbe  provisions  of  this  section ;  and 
any  portion  of  said  lands  that  may  not  have 
been  selected  by  said  territory  may  be  se- 
lected by  said  state.  That  in  addition  to  the 
above,  one  hundred  and  teai  thonsaad  acres 
of  land,  to  be  selected  and  located  as  pro>rld- 
ed  In  tbe  foregoing  section  of  this  act  and 
Including  all  the  salhie  lands  in  said  state, 
are  hereby  granted  to  said  state,  for  tbe  use 
of  said  university,  and  two  hundred  titou- 
sand  acres  for  tbe  jme  of  an  agrlcoltoral  col- 
lege herein.  IStat  the  iHooeeds  of  tbe  aaleot 
said  lands,  or  any  portion  thoeot,  shall  con- 
stitute permanent  funds,  to  be  safely  In- 
vested and  held  said  state,  and  the  In- 
come thereof  to  be  used  exdoslvely  for  the 
purposes  -of  such  university  and  agricultural 
coU^e,  respectively."  The  essential  differ- 
ence between  the  parties  as  to  the  meaning 
to  be  given  this  section  arises  over  the 
clause,  "that  in  addition  to  the  above,  one 
hundred  and  ten  thousand  acres  of  land 
to  be  selected  and  located  as  provided  in  the 
foregoing  section  of  this  act  and  Includtog 
all  saline  lands  In  said  state."  The  appel- 
lant contends  that  the  additional  lands  grant- 
ed In  that  clause  for  the  use  of  the  university 
are  only  110,000  acres  of  lands,  and  that  what- 
ever saline  lands  are  claimed  by  tbe  state 
must  be  selected  and  located  by  it  and  em- 
braced wlttiln  the  110,000  acres  of  lands, 
and  that  Inasmuch  as  the  state  bad  already 
selected  and  located  110,000  acres  of  lands 
for  the  use  of  tbe  university.  It  is  not  en- 
titled to  tbe  saline  lands  in  question  because 
they  WM«  not  selected  and  not  embraced 
within  tbe  110,000  acres  of  lands  which  had 
been  selected  and  located  by  the  state  for 
tbe  use  of  the  university.  On  the  other 
hand,  tbe  state  contoids  ttiat  tbe  additimal 
lands  granted  In  tbe  clause  tar  tbe  use  of 
tbe  nnlversl^  are  110,000  acres  to  be  se- 
lected and  located  by  it  and,  in  addition 
thereto,  all  tbe  saline  lands  In  tbe  state,  and. 
inasmuch  as  all  tbe  saltoe  lands  were  grant- 
ed to  It  no  selection  m  location  of  than  was 
necessary. 

It  may  be  said  at  tbe  outset  tliat  tbe  grant 
"diotdd  be  nether  enlarged  1^^  ingoiioas 
mesning,  nor  dimlnlabed  1^  strained  coo- 
stmcUon.  The  interpretation  must  be  reason- 
able, and  such  as  will  give  effect  to  the  in- 
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tentton  of  Congress.  This  li  to  be  ascer- 
tained from  the  terms  emplogred,  the  altaa- 
tUm  of  the  parties,  and  the  natare  of  the 
grant  If  these  terms  are  plain  and  nnambtg- 
nooB,  there  can  be  no  dlfflcnlty  in  rafMcIng 
thetai ;  bnt  if  tiwy  admit  ot  different  mean- 
Ings— one  of  extension  and  the  other  of  Mm-* 
Itatlon — th^  most  be  accepted  in  a  sense 
CaTinable  to  the  grantor,  and.  If  rights  claim- 
ed nndw  the  gorenunent  be  set  up  against 
it,  they  most  be  so  clearly  defined  that  there 
can  be  no  question  of  the  porpose  of  Oragress 
to  confer  them.  In  other  words,  what  Is  not 
friTcn  expressly,  or  by  necessaTy  impUcatlwi, 
Is  withheld."  LeaTenwortb,  etc,  R.  B.  t.  TT. 
S.,  92  C.  S.  740,  28  L.  Ed.  634.  In  section 
12  of  tbe  enabling  act,  It  Is  also  provided 
that  "the  said  state  of  Utah  sball  not  be  en- 
titled to  any  further  or  other  grants  of 
land  for  any  purpose  than  Is  expressly  pro- 
vided In  this  act,"  etc.  Conceding  therefore 
that  the  state  Is  entitled  to  only  such  lands 
as  have  been  expressly  granted  to  It,  never- 
tbeless  the  enabling  act  Is  "to  be  considered 
sensibly,  and  with  a  view  to  the  object  aim- 
ed at  by  the  Legislature."  Gibson  v.  Jen- 
ney,  15  Mass.  206.  In  determining  the  ques- 
tion the  chief  purpose  Is  to  ascertain  the  In- 
tention of  Congress.  Its  intraitlon  Is  foond 
"In  the  language  actually  used,  Interpreted 
according  to  Its  fair  and  obvious  meaning." 
U,  S.  V.  Harris,  177  U.  S.  306,  20  Sup.  Ct 
609,  44  It.  Bd.  780.  If  the  language  employ- 
ed is  ambiguous,  and  If  from  tbe  situation 
of  the  parties  and  the  nature  of  the  grant  It 
Is  uncertain  whether  saline  lands  were  or 
were  not  Included  within  the  110,000  acres 
of  lands,  "the  special  rule  of  construction  ap- 
plicable to  statutes  making  such  grants  would 
compel  a  construction  favorable  to  the  gran- 
tor." Barden  v.  N.  P.  R.  R.,  154  U.  S.  321, 
14  Sup.  Ct.  1080,  88  L.  Ed.  092.  From  a 
reading  of  the  statute  It  appears  that  lands 
were  granted  to  the  extent  two  townships, 
authorized  by  the  act  of  1855.  In  addition 
thereto,  there  were  also  granted  "one  hun- 
dred and  ten  thousand  acres  of  lands  to  be 
selected  and  located  as  provided  In  the  fore- 
going section  of  this  act,  and  Including  all 
saline  lands  in  said  state." 

The  question  now  Is,  and  the  thing  which 
counsel  assert  divides  them  Is:  What  mean- 
ing shall  be  glTSQ  the  words  "and"  and  "in- 
cluding" found  In  that  clause?  The  appel- 
lant contends  that  "the  word  'and,'  Just  pre- 
ceding the  word  'Including,*  must,  as  we  take 
it,  be  Btrl(^en  out  as  meaningless  and  serving 
only  to  obscure  the  meaning."  It  is  thai.  In 
effect,  urged  that  by  disregarding  the  word 
"and,"  and  by  treating  the  word  "Including" 
as  a  word  of  limitation,  or  regarding  It  as 
expressing  the  Idea  that  the  thing  In  ques- 
tion constitutes  a  part  (mly  of  the  contents 
of  some  other  thU«,  the  clause  must  be  read 
to  mean  that  the  saline  lands  are  embraced 
within  the  110,000  acrea  Were  we  at  liberty 
to  wh<^  disregard  the  word  "and,"  and 
were  wo  forUiw  at  liberty  to  transpoao  tlio 


words  In  the  dause  as  do  counsel,  so  as  to 
make  the  danse  read  that  a  further  or  addi- 
tional grant  of  **one  hundred  and  ten  thou- 
sand acres  of  lands  including  all  saline  lands 
In  said  state,  to  be  selected  and  located,  etc, 
are  hweby  granted,"  there  would  be  some 
force  to  appellant's  position;  but  we  do  not 
feel  that  we  are  at  liberty  to  do  either.  It 
Is  an  dementary  rule  of  construction  that 
effect  must  be  given,  If  possible,  to  every 
word,  clause,  and  sentence  of  a  statute.  By 
giving  effect  to  the  word  "and"  does  not  ren- 
der the  clause  in  which  It  occurs  unintelligi- 
ble nor  lead  to  an  absurdly.  We  therefore 
are  not  at  liberty  to  reject  it  Nor  Is  the 
word  generally  regarded  of  a  flexible  char- 
acter, or  (tf  a  dubious  or  varied  meaning,  per^ 
mitting  It  to  he  enlarged  or  restricted,  or  to 
be  greatly  varied.  In  order  to  give  effect  to 
the  fundamental  purpose  of  a  statute,  and  to 
carry  out  the  Intent  of  the  lawmaking  body. 
According  to  the  common  and  approved  usage 
of  language,  the  word  "and"  expresses  tbe 
relation  of  addition.  We  think  It  was  used 
In  such  Bense  in  the  clause  In  question.  Tbe 
word  'including"  Is  susceptible  of  different 
shades  of  meaning.  Common  usage  has 
given  it  different  meanings.  It  may  be  used 
In  tbe  sense  to  comprise  or  embrace,  as  this 
volume  Includes  all  his  works  (Standard  Dic- 
tionary); to  confine  or  to  contain,  as  the  shell 
of  a  nut  includes  the  kemd  (Webster's  Dic- 
tionary); to  express  the  Idea  that  a  thing  In 
question  constitutes  a  part  only  of  the  con- 
tents of  some  other  thing  (Dumas  v.  Boutin, 
HcGloln  [La.]  275);  as  a  word  of  enlarge- 
ment, and  In  ordinary  rignlflcation  Implying 
that  something  else  has  been  given  beyond 
tbe  general  language  which  precedes  it  (In  re 
Goetz,  71  App.  Div.  272,  TS  N.  T.  Supp.  750); 
to  add  to  the  general  clause  a  q^les  which 
does  not  natnrally  btiong  to  It  (Hlller  v.  U. 
S..  106  Fed.  78.  46  a  C.  A.  229) ;  and  as  the 
equivalent  ot  "also,"  a  sense  in  which  It  Is 
frequently  emplt^ed  In  tariff  acts  (U.  B.  v. 
Pierce.  147  Fed.  190,  77  a  a  A.  42(9.  We 
think  the  word  "Indodlng"  was  here  used  as 
a  word  of  enlargement,  to  add  to,  or  as  the 
equivalent  ot  "also,"  and,  as  ao  used,  Im- 
plies fbat  something  else  has  beoi  given  be- 
yond the  general  language  which  precedes  It 
So  regarding  these  words.  In  the  danse  Id 
^Ich  tb^  are  found,  Is  bnt  glTlng  them 
their  ordtaiary  and  popular  meaning,  and  Is 
placing  a  constmctlon  upon  them  aa  con- 
strued and  understood  according  to  the  com- 
mon  and  approved  usage  of  language.  When 
so  construed  and  understood,  It  Is  very  dear 
that  by  the  dauae  In  question  Congress  In- 
tended to  grant  something  In  addition  to  tba 
110,000  acres  of  lands  for  tbe  use  of  the  uni- 
versity, which  Is  plainly  expressed  to  be  all 
the  saline  lands  In  the  state. 

Appellant  has  referred  us  to  enabling  acto 
of  other  states  (Ohio,  Missouri,  Michigan, 
Illinois,  Alabama,  Mississippi,  and  Arkansas), 
wherein  only  a  '  deflnlta  nmnber  of  atlt 


Digilized  by 


6S2 


96  PACIFlO 


RBFORTBR. 


(OU. 


sprlngB  or  a  Oeflnite  qtuntlty  of  saUno  land* 
wu  granted  to  the  ttate,  as  erldenctog  a 
polk^  not  to  grant  alt,  bnt  only  a  portl<»i,  ot 
tbe  salt  qnlnga  or  aallne  landa  to  the  state. 
Beqiondent  has  refemd  vs  to  the  enabling 
acts  of  North  and  South  Dakota,  Montana. 
Oregon,  and  Wyoming,  vhmln  It  was  ex- 
pressly provided  that  the  lands  granted  were 
"hi  lien  of  any  grant  of  saline  lands  granted 
to  said  state,"  and  has  espedauy  r^rred  ns 
to  land  grants  made  to  the  terrttray  ui  New 
Mexico,  four  years  after  ttie  approval  of  the 
Utah  mabllng  act;  wherein  there  was  granted 
to  the  territory  of  New  Mestco,  for  nulTer- 
^ty  purposes,  in  addltlcm  to  lands  to  the  «r- 
tont  of  two  townships  In  quantity,  "60^000 
acres  vt  nonmlneral,  imappropriated  and  m- 
occnpted  land,  to  be  stileeted  and  located  as 
hereinafter  prorlded,  together  wltii  all  saline 
lands  in  said  territory."  These  are  matters 
worthy  of  bnt  Mttle  conMderatlon.  It  was 
entirdy  <^onal  witii  Congress  to  grant  Mis- 
souri 12  salt  sprlim  or  a  less  or  a  greater 
number;  New  Mexico  or  Utoh  aU,  or  <nily  a 
part  of  the  saline  lands,  within  their  respec- 
tive boundaries.  The  fact  that  Congress 
granted  to  BUssourl  ouly  a  part  of  the  salt 
springs  within  its  territory,  and  to  New  Mexi- 
co all  ttie  saline  lands  found  within  Its  t^rl- 
tory,  can  throw  no  light  upon  the  m^tflniTfg  of 
tbe  language  employed  in  the  Utah  «iaMlng 
act  granting  certain  lands  to  it 
.  We  are  also  referred  to  the  majority  and 
minority  reports  on  the  bill  providing  for  the 
admission  of  the  trarltory  of  Utah  as  a  state. 
SecttoD  8  of  the  majority  report  is  as  it  now 
a^iears  in  tbe  statute.  A  part  of  section  6 
of  the  minority  report  Is:  "And  that  there 
be  further  appropriated  one  hundred  and  ten 
thousand  acres  ct  lands  for  tbe  su{^rt  of 
a  university,  said  one  hundred  and  ten  thou- 
sand acres  of  land  to  include  saline  lands  to 
an  amount  not  to  exceed  three  thousand 
acres."  From  this  It  is  argued  that  one  of 
the  4uestl(ais  before  Congress  was  whether 
the  grant  ot  salhie  lands  dionld  be  a  part  of 
and  should  be  Included  In  tbe  grant  of  110,- 
000  acres  of  lands,  or  whether  the  grant  of 
saline  lands  should  be  exduded  therefrom; 
that  since  tbe  mlnort^  report  In  express 
terms  induded  a  grant  of  saline  lands  (to  tbe 
extent  of  3,000  acres),  and  expressly  provided 
that  it  should  be  a  part  of  the  110,000  acres 
of  lands,  and  since  tbe  majority  report  pro- 
vided for  a  grant  of  110,000  acres  of  lands, 
"and  Including  all  saline  lands  In  said  state," 
Congress,  by  the  rejection  of  the  minority  re- 
port, and  by  the  adoption  of  the  majority  re- 
port, evidenced  an  intention  to  grant  110,000 
acres  of  lands,  and  also  all  saline  lands  in 
the  state.  We  do  not  find  It  necessary  to  in- 
qnlre  Into  or  consider  these  reports.  The  ob- 
ject of  all  Interpretation  of  a  statute  Is  to 
determine  what  Intention  Is  conveyed  by  the 
language  employed.  If  Congress  has  express- 
ed ite  Intentlmi,  in  tbe  law  itself,  with  cer- 


tainly, it  is  not  admissible  to  depart  trom 
that  Intention  oo  any  extraneous  considera- 
tion or  theory  of  constructton.  The  sense  Id 
which  the  words  were  Intended  to  be  used 
can  be  dearly  ascertained  from  thdr  con- 
text and  the  statute  itself.  We  thiid^  the  lan- 
gu^e  emplf^ed  dearly  and  distinctly  ex- 
presses the  congresskmal  intent  uuX  that  tbe 
statute  Is  free  fnun  amblgnily  and  doubt. 
There  is  therefore  no  occasion  to  resort  to 
oOiCT  means  of  Interpretation. 

We  are  of  the  oplnltm  tbat  the  Judgment  of 
the  court  bdow  ou^t  to  be  afllnned.  wltb 
costs. 

It  Is  so  ordered. 

McOABTY,  C  J.,  and  FBICK,  concur. 


ABKANBAS  INS.  CO.  T.  COX. 
(Buprsme  Court  A  Oklahoms.   Sept  10^  1908.) 

1.  IifsnsAHOE  (I  270*)— Fna  Poejot— Bbbaoh 
AS  TO  One  Itdc  or  Psofxbtt  iHstraxD— Ef* 

ROT. 

Where  an  Insoraoce  policy  is  iasaed  and  dif- 
ferent dasses  of  property  insured,  each  class 
being  separated  from  the  others  and  Insured  for 
a  spedflc  amoont,  and  there  is  a  breach  of  the 
condition  of  tlie  contract  as  to  one  class  of  the 
property  insured,  tbe  contract  shoold  be  consid- 
ered not  aa  one  entire  in  itself,  bnt  as  one  which 
te  senarable  and  in  which  the  separate  amoonts 
specified  may  be  distinjraished,  and  a  recovery 
had  for  one  or  more  witoont  r^;ard  to  the  other 
Items,  provided  the  contract  la  not  afEected  by 
anv  qnestion  ot  fnnd,  act  condemned  by  public 
policy,  or  any  increase  In  the  risk  of  the  prop- 
erty insured. 

[EA.  Note — For  other  cases,  see  Insnranoe. 
Gent  Dig.  {  568;  Dec  Dig.  fi  270.*] 

2.  InsuBANCE  (S  282*)— iKsnaABXx  Iniebest 
— YxNoxE  or  LaiTD— "CncoiTDinoNAi.  ahd 
Sole  Ownbb." 

A  vendee  of  land  occupying  the  same  under 
an  executory  contract  of  purchase,  on  which  be 
has  paid  a  portion  of  the  purchase  price,  is  an 
*'unc<HidItionaI  and  sole  owner"  In  fee  simple  of 
the  egoiteble  tiUe  within  the  condition  of  a 
policy  providing  that  It  shall  be  void  tf  the  In- 
terest of  the  insured  is  other  than  nnconditional 
and  sole  ownership  of  the  fee-simple  title. 

[Ed.  Note— For  other  caBea.  see  losoranoe* 
Cent.  Dig.  i  607 ;  Dec.  Dig.  1  282.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7164,  715&] 

3.  Insurance  (|  88»*)— E8toppei<— Knowi.- 
EDOB  OF  Facts. 

Where  it  is  shown  that  tbe  Insured  truth- 
fully and  correctly  stated  tbe  nature  and  ctxidi- 
tion  of  his  title  in  making  the  applicatloB  for 
insurance,  he  will  not  be  precluded  from  recov- 
ering in  case  of  loss  on  account  of  a  contrary 
title  stated  in  the  policy  by  the  underwriter. 

TEd.  Note.— For  other  cases,  see  losarancer 
Cent  Dig.  »  1028;  Dec.  Dig.  |  389.*] 

4.  INBDBANOE  ({  QSS*>-Pxoors  or  Loss— 
WAivaa  or  Dettcts. 

Where  an  Insurance  company  did  not  ob- 
ject, within  a  reasonable  time  that  proofs  of 
1088  furnished  it  by  the  Insured  were  defective 
(as  that  the  notary  public  before  whom  the 
same  were  sworn  to  did  not  designate  his  offi- 
cial title  nor  attach  his  seal).  It  most  be  held 
that  the  company  waived  all  defects  therein. 

[Bd.  Note.— For  other  cases,  see  Insurance, 
Dec  Dig.  f  0B8.*] 
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&  Iirs0BAircE  (M  849*)— NoitPATinHT  or  Pu- 

Mimi  Notes— Effbot. 

Where  two  notes  are  given  in  parment  of 
the  pxeminm  tm  a  fire  insurance  i>olicy,  and  no 
T^erenca  is  made  to  them  in  the  policr,  nor  the 
validly  of  tte  poller  is  in  U7  way  made  con- 
tingent npon  ue  payment  M  the  notes,  the 
policy  is  not  InTalidated  bj  nonpayment  m  the 
notes  at  their  maturity. 

[SSd.  Note.— For  other  cases,  see  Insurance, 
Cent.  DIff.  i  887;  Dec.  Dig.  I  849.*] 

(Syllsbns  by  the  Court) 

Error  from  the  United  States  Court  for  tbe 
Central  District  of  the  Indian  Territory;  W. 
B.  H.  dayton.  Trial  Judge. 

Actlm  by  J.  If.  Col  against  the  Arkansas 
Insurance  Company.  Judgment  for  plain- 
tlfT,  and  defradant  fti^>ealed  to  the  United 
States  Court  of  Appeals  of  tbe  Indian  Terri- 
tory, whence  the  cause  was  transferred,  un- 
der tli0  mabUng  act.  to  the  Supreme  Court 
of  the  state  of  OlElahoma.  Affirmed. 

Appellee,  who  was  plaintiff  below,  sued  ap- 
pellant, who  was  defendant  below,  on  a  pol- 
icy of  Insurance  Issued  by  defendant  to  plaln- 
tttf  In  tbe  sum  of  $600,  dated  December  1, 
190B,  and  fficplring  December  1,  1906.  This 
suit  was  originally  brought  In  tbe  United 
States  court  for  the  Central  District  of  tbe 
Indian  Territory  at  McAlester.  Plaintiff 
recoTered  Judgment  for  tbe  sum  of  $486.86, 
from  which  Judgment  appeal  was  taken  to 
the  United  Stat^  Court  of  Appeals  of  the 
Indian  Territory,  and  It  Is  before  this  court 
for  final  disposition  und^  the  prorlsknu  of 
the  enabling  act. 

Plaintiff  In  his  complaint  alleges  the  Is- 
suance of  the  iHllcy,  and  attaches  a  copy  of 
same  to  his  complaint  as  an  exhibit,  and  al- 
leges that  a  portion  of  the  property  insured 
by  said  policy  was  on  the  8th  day  of  Decem- 
ber, 1905,  destroyed  by  fire.  Defendant  In 
Its  answer  admitted  the  execution  of  the 
policy  tor  the  amount  and  on  the  date  stated 
In  the  complaint,  but  sought  to  avoid  the 
policy  upon  the  ground  that  misrepresenta- 
tions were  made  In  tbe  application  of  plain- 
tiff therefor,  which  application  was  1^  the 
terms  thereof  and  by  the  terms  of  the  pt^cy 
made  a  part  of  the  policy. 

H.  F.  George,  for  ai^enant  Campbell  A 
Wright,  for  appellee. 

HATES.  J.  (after  stating  the  facts  as 
above).  Numerous  assignments  of  error  were 
made  by  appellant,  but  Ite  counsel  In  his  brief 
states  that  all  propositions  raised  by  the 
rarious  assignments  of  error,  in  so  far  as  this 
appeal  Is  concerned,  are  abandoned  except 
three.  It  Is  contended  that  the  policy  was 
void,  and  tdalntUf  was  not  entitled  to  recov- 
er :  First,  because  of  misrepresentations 
made  by  him  in  the  application ;  second,  for 
failure  to  furnish  proper  proof  of  loss;  third, 
for  failure  on  tbe  part  of  plaintiff  to  pay  the 
premium  notes  given  by  him  In  settlement  of 
the  premium  for  the  policy.   These  proposi- 


tions are  raised  by  appellant  by  different  a» 
slgnmeota  of  error,  some  of  which  go  to  in- 
structions glT^  by  the  court  and  excepted 
to.  some  to  Instructions  requested  by  the  ap- 
pellant and  refused  by  the  court,  and  others 
to  the  admission  of  testimony;  but  we  shall 
not  discuss  In  detail  the  various  assignments 
of  error  by  which  these  three  different  prop- 
ositions are  presented,  for  all  the  asaign- 
ments  of  error  not  waived  by  appellant,  taken 
collectively,  present  these  three  propositions 
of  law.  If  appellant  is  correct  in  his  conten- 
tion as  to  any  of  them,  then  the  case  should 
be  revraaed ;  otberwlse,  the  case  sbould  be  af- 
firmed. 

Tbe  policy  sued  upoa  was  Issued  by  de- 
fendant at  the  office  of  its  general  agent  at 
South  McAleeter,  upon  a  written  appllcatioD 
of  plaintiff  which  was  procured  by  Foster  & 
Dalton,  agents  ot  defradant  residing  at  Stlg- 
ler,  Ind.  T.  The  application  was  made  upon 
a  [vlnted  form  fumlsbed  by  the  agents  of  the 
company.  The  property  to  be  Insured,  the 
valuation  and  amount  of  Insurance  on  each 
lt«n  thereof,  Is  stated  and  described  In  the 
application  ai  follows. 

TBlvatloiL  Sum  to  be  losnred. 

On  dvelllng  boiue...  |IBO  00  !>«  DO  ■ 

On  boaBehoId  farol- 
tare  thtreln   IN  00  100  00 

On  M  and  bed- 
dins  tbereln   ISO  00  100  00 


On  wesons,  busglei 
andharnen  Intinm 
■Bd  shed   lUM 


mm 


The  policy  issued  upon  the  application  was 
for  an  amount  not  exceeding  $600  on  property 
described  in  tbe  policy  as  follows : 

"$300.00  on  one  story  frame  balldlng  with 
shingle  roof  and  communicating  additions,  in- 
cluding foundations,  on  water,  gas  and  steam 
pipes  and  fixtures,  on  electric  wires  and  an- 
nunciators, while  occupied  as  a  dwelling 

house  or  »  and  situated  town  of  Oar^ 

land,  I.  T. 

"$100.00  on  household  and  kltcben  furni- 
ture, useful  and  ornamental,  beds,  bedding, 
linen,  stoves,  provisions,  and  family  wearing 
appar^  In  good  condition. 

"None  on  sewii^  maohlne',  all  while  con* 
talned  in  the  above  described  bnildlQs.  None 
on  piano  or  organ  all  while  cwitalned  In  13ie 
above  (tescrlbed  building. 

'"Bam  and  Contrats. 
"$100.00  on  one  story  frame  bam  with 
shingle  roof  building  Including  foundations 
and  stalls,  situated  In  the  rear  of  the  above 
described  building. 

"Miscdlaneous. 
"$100.00  on  wagons,  buggies  and  harness  In 
bam  or  shed. 

•  *•••• 

"$000.00  total  concurrent  insurance  permit- 
ted, including  this  policy." 


•Tor  olbar  easis  see  ssm  tuple  and  aeotlea  NUUSBB  In  See.  *  Am.  Digs.  INT  to  date,  A  Reporter  Indexes 
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Tbe  first  allied  mlflrepresentation  In  ttie 
application  for  wlildi  defendant  seeks  to 
avoid  the  policy  Is  titiat  the  ptAis^  covers  one 
buggy  which  was  not  owned  hy  plaintiff  at 
the  time  of  the  Issaance  of  tb»  policy,  bnt 
that  plaintiff  by  the  terms  of  the  implication 
and  policy  represented  that  he  owned  samow 
By  the  terms  of  tbe  application  plaintiff's  an- 
swers therein  were  made  his  warranties,  and 
tbe  policy  contained  the  following  clause : 

"This  entire  policy  shall  be  void  If  the 
Insured  has  concealed  or  misrepresented,  In 
writing  or  otherwise,  any  material  fact  or  clr^ 
cumstaoce  concerning  this  Insurance  or  the 
subject  thereof;  or  If  the  interest  of  the  in- 
sured In  tiie  property  be  not  truly  stated  here- 
in; or  In  case  of  any  fraud  or  fa^  swearing 
by  the  Insured  touching  any  matter  relating 
to  this  Insurance  or  the  subject  thereof, 
whether  before  or  after  a  loss." 

By  virtue  of  this  clause  of  the  policy  It  Is 
contended  by  defendant  that  the  policy  is 
void  and  of  no  effect  because  of  plaintiff's 
misrepresentations  as  to  his  Interest  in  tbe 
buggy.  There  is  no  specific  reference  in  the 
application  or  in  the  policy  as  to  any  buggy 
or  buggies,  except  as  has  been  set  ont  herein- 
before Id  the  clauses  quoted  from  the  appli- 
cation and  from  the  policy.  Upon  receipt  of 
the  policy  by  plaintiff  he  read  the  clause 
"9100.00  on  wagons,  buggies  and  harness  In 
bam  or  shed,"  and  thereupon  called  the  at- 
tention of  defendant's  agents,  through  whom 
the  application  for  Insurance  was  made,  to 
the  fact  that  he  owned  no  buggy.  It  appears 
that  plaintiff  Inferred  from  tbe  language  of 
said  clause  In  the  policy  that  it  was  Intended 
to  insure  a  buggy — and  he  had  owned,  prior 
to  tbe  giving  of  the  application  for  Insurance, 
a  buggy,  bnt  he  had  sold  the  same  some  60 
days  before  that  time.  There  Is  no  explana- 
tion of  how  the  clause  In  the  application  and 
In  the  policy  came  to  Include  the  word  "bug- 
gies." The  agents  were  unable  to  remember 
tbat  any  request  for  Insurance  upon  bt^gies 
was  made  or  any  representation  by  plaintiff 
that  be  owned  any  buggy  at  the  time  the  ap- 
plication was  given  and  there  is  nothing  in 
the  policy  or  In  the  application  that  indicates 
that  any  sucb  representation  was  made  other 
than  the  clause  quoted.  Plaintiff  owned  a 
wagon  which,  however,  was  not  destroyed  by 
flre.  He  also  owned  some  harness  which 
was  still  In  the  bam  and  shed  covered  by  the 
policy.  There  Is  no  evidence  whatever  that 
the  policy  was  made  to  cover  buggies  through 
any  fraudulent  act  or  procurement  of  plain- 
tiff, nor  was  it  shown  that  the  rlsh  of  the 
company  was  Ijicreased  by  reason  of  the 
policy  having  Included  buggies  when  the  In- 
sured owned  no  buggy.  In  order  to  forfeit 
this  policy,  tbe  insurance  company  Insists 
that  these  clauses  in  the  application  and 
policy  should  be  construed  to  insure  a  buggy 
which  plaintiff  had  at  one  time  owned,  but 
which  he  did  not  own  at  the  time  he  made 
his  application  or  at  the  time  of  the  Issn- 
asce  of  tbe  policy,  and  that  he  represented 


that  be  owned  flie  mib&  Ibere  wu  no  eri- 
dence  that  plaintiff  owned  or  r^reaentod  tbat 
be  owned  any  buggy,  or  that  there  were  any 
bnggtes  at  tiw  time  of  tbe  imiance  et  the 
policy  kept  by  blm  In  said  bam  and  shed. 
There  was  no  insurance  on  any  buggy  thus 
located,  for  none  existed.  Tbe  construction 
whldl  the  insurance  company  insists  upon  In 
this  case  la  for  tbe  pnrpoee  of  taumrrlng  a 
fwfeltnre  of  this  pidlcy.  Forteltares  are  not 
favored  by  tbe  law.  TbB  reasoning  tbat 
would  support  tiie  constmetlon  Uiat  by  virtue 
of  said  clauses  plaintiff  repreaaited  be  had 
one  buggy  and  that  one  buggy  was  insured 
would  also  mxpport  the  conatractlon  tbat  he 
had  more  than  one  buggy,  for  the  language 
of  tbe  clause  Is  "bnggles,"  not  **bncgy."  This 
application  and  the  policy  were  wrlttm  upon 
printed  forms  of  the  company,  and  no  doubt 
t<ft  tbe  porpoee  ot  convenience  to  Itself  and 
agCQts.  A  mere  faUnre  of  tbe  company  or  of 
tbe  apidlcant  to  strike  from  the  application 
and  from  the  policy  tbe  word  ^'buggies,"  In 
me  absence  of  any  othv  showing  by  tbe 
tettOM  of  tbe  appUcaUon  or  (tf  the  policy'  or 
of  r^resentatlons  made  by  the  insured  that 
the  Insured  owned  a  buggy,  that  tbe  same 
was  to  be  Included  In  the  policy  and  was  In- 
clnded  in  tbe  policy,  shoald  not  be  construed 
as  a  represmtatttm.  that  he  did  own  a  buggy. 
Plaintiff  owned  a  wagon  and  hamess,  and  It 
Is  not  .shown  that  tbe  value  of  the  same  was 
not  sufficient  to  entitle  tilm  to  all  the  Inaur* 
ance  he  obtained  therecm  by  virtue  of  this 
clause  In  the  policy;  bnt  If  the  policy  and 
application  were  constmed,  as  contended 
for  by  tbe  insurance  company,  as  in<^uding 
representations  of  plaintiff  that  he  owned  a 
buggy  and  that  the  policy  insured  the  same, 
still  this  would  not  be  sufficient  to  avoid  the 
entire  policy.  Items  of  pn^erty  Insured  by 
the  policy  were  separately  valued  and  Insur- 
ed in  separate  amounts,  and  under  the  rule 
adopted  by  the  Supreme  Court  of  the  Ter- 
ritory of  Oklahoma  in  Miller  v.  Delaware 
Ins.  Co.,  14  Okl.  81,  75  Paa  1121.  65  L.  R.  A. 
ITS,  a  breach  of  the  policy  as  to  one  Item 
Insured  therein  would  not  avoid  the  policy 
If  the  same  was  not  affected  by  any  question 
of  fraud,  act  condemned  by  public  policy,  or 
any  increase  In  the  risk  to  the  jwoperty  In- 
sured, and  this  Is  tme  notwithstanding  the 
IwUcy  contained  a  provision  that  "tWs  entire 
policy  shall  be  void  If  the  Insured  has  con- 
cealed *  *  There  Is  not  an  absence  of 
authorities  holding  to  the  contrary,  and  this 
court.  In  Sullivan  v.  Mercantile  Town  Mutual 
Ins.  Co.  (Okl.)  94  Pac.  676,  had  occasion  to 
dte  some  of  the  authorities  holding  on  both 
sides  of  this  proposition;  but  we  were  not 
called  upon  in  that  case  to  decide  which  rule 
this  court  would  adopt,  and  did  not  do  bo. 
The  authorities  supporting  the  doctrine  an- 
nounced by  the  court  In  Miller  v.  Delaware 
Ins.  Co.,  supra,  are  well  collected  by  the  court 
In  that  opinion,  and  we  think  that  the  rule 
adopted  by  the  court  in  that  case  la  the  rule 
supported     tbe  greater  mi^t  of  autbort 
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ties,  and  ahonld  not  be  OTertnmed  by  tbis 
coart  but  should  be  ad(q>ted  and  followed. 

HenoK  T.  Palatine  Insnnuice  Oo.,  80  Wash. 
611,  79  Pac.  287,  iwes^tB  K  state  of  facts 
ilmllar  to  those  In  the  case  at  bar.  The 
polI(7  In  that  case  in  one  Item  Insured  a 
piUK)  for  the  sum  of  $200,  but  the  Insured 
did  not  at  the  time  of  the  fire  or  at  the  time 
the  policy  was  issued  own  any  piano  wbat- 
erer.  The  record  did  not  disclose  bow  the 
piano  came  to  be  included  In  the  policy  of 
Inrarance  The  court  held  that  where  a  pol- 
icy of  insurance  Is  Issued  corerlng  different 
classes  of  property,  and  each  class  la  Insur* 
ed  for  a  specific  sum,  a  brea<Ai  of  the  con- 
tract of  Insnrance  as  to  one  or  more  of  the 
items  does  not  avoid  the  policy  as  to  the 
other  items  not  affected  by  the  breach,  in  the 
absence  of  fraud,  act  condemned  by  public 
poUcy,  or  Increase  of  risk  to  the  property 
iDSored  reascHi  of  the  breach  as  to 
pert  Plaintiff  In  the  case  at  bar  wairea  any 
claim  for  loss  <rf  property  included  In  the 
clause  of  the  policy  coTerlng  wagons,  bug- 
i^es,  etc 

The  second  allied  misrepresentation  for 
which  It  is  sought  to  avoid  the  policy  is  that 
In  the  application  the  following  questions  and 
answers  were  made:  "Q.  Is  your  ownership 
of  property  to  be  Insured  abecdnte,  unqualified 
and  undivided?  A.  Tes.  Q.  In  whose  name 
la  the  land  on  whldi  property  to  be  insured 
la  located?  A.  R.  L.  Folsom.  I  have  a  con- 
tract for  the  land  these  buildings  are  on  with 
a  Choctaw  Indian  and  have  paid  him  for  it." 
It  was  agreed  that,  at  the  time  of  the  appli- 
cation and  of  the  loss,  plaintiff  occupied  the 
land  upon  which  said  improvements  were  lo- 
cated under  a  contract  with  B.  L.  Folsom  to 
give  him,  the  plaintiff,  a  deed  to  said  land 
when  said  Folsom  received  his  patent;  that 
the  entire  consideration  to  be  paid  for  the 
land  was  $500;  that,  at  the  time  the  appli- 
cation was  made  by  plaintiff,  plaintiff  had 
paid  $425  on  the  consideration,  and  the  re- 
ntalning  $7?  was  by  the  terms  of  the  con- 
tract not  to  be  paid  until  Folsom  should  de- 
llrer  to  plaintiff  a  deed  to  the  land.  The 
policy  contained  the  following  clause:  "This 
mtlre  policy  unless  otherwise  provided  by 
agreement  endorsed  herein  or  added  hereto 
■hall  be  void,  *  *  *  If  the  Interest  of  the 
inaored  be  other  than  unconditional  and  sole 
ownership,  both  legal  and  equitable,  or  if 
the  subject  <^  insurance  be  a  building  on 
Snmnd  not  owned  by  the  insured  in  fee  sim- 
ple; <a  It  Uie  aubject  of  insnrance  be  penMm- 
tl  property  and  be  or  become  Incumbered  by 
a  chattel  mortRage.  *  •  *"  Defendant 
insists  that  the  answers  of  plaintiff  in  his 
*n>licatUm  as  to  his  interest  in  the  dwelling 
house  and  bam  insured  and  the  land  on 
whldi  the  same  was  situated  were  false,  and 
that  he  did-  not  have  the  unconditional  and 
Me  ownership,  both  legal  and  equitable,  of 
tbe  property,  and  that  he  was  not  the  owner 
"t  flie  fee«imple  title  to  the  land  on  which 
Hid  tmlldlnss  were  aitnated,  and  that  by  rea- 


son  of  such  facts  the  poIt<7,  under  the  pro* 
vision  thereof  quoted  supra,  was  void.  There 
was  no  mlsrepresentatlrai  by  plaintiff  in  his 
application  as  to  who  owned  tbe  legal  title 
to  tbe  land  on  which  the  property  was  situat- 
ed. His  answers  to  the  questions  in  the  ap- 
plication disclose  that  the  same  was  held  In 
tbe  name  of  It.  L.  Folsom.  This  fact  was 
known  to  the  insurance  company  by  the  writ- 
ten application  of  plaintiff,  containing  such 
answer,  being  before  the  company  at  the 
time  it  Issued  the  policy  sued  on;  and  the 
company,  having  with  full  knowledge  issued 
the  policy  to  plaintiff,  cannot  now  Insist  upon 
the  clause  In  the  policy  requiring  the  insured 
to  be  tbe  unconditional  and  sole  owner  of  the 
legal  title,  but  will  be  held  to  have  waived 
such  condition.  The  law  will  not  permit 
it,  with  full  knowledge  of  the  condition  of 
the  legal  title  to  the  land  on  which  the  in- 
sured's property  was  located,  to  accept  the 
appllcatton  and  the  premium  note  given  by 
the  Insured  In  payment  of  the  premium  on 
the  policy,  and  to  insert  in  the  policy  a  pro- 
vision contrary  to  the  conditions  of  the  title 
as  represented  by  the  application  by  which  It 
may  defeat  the  right  of  recovery  in  case  of 
loss.  Oerman-Amerlcan  Ins.  Co,  v.  Paul,  fi 
Ind.  T.  703,  83  S.  W.  60;  Allen  v.  Phoenix 
Ins.  Co.,  12  Idaho,  653,  88  Pac.  246,  8  U  E.  A. 
(N.  S.)  008. 

Was  plaintiff  the  unconditional  and  sole 
owner  of  tbe  equitable  title  to  the  land  on 
which  the  property  insured  was  located? 
There  Is  no  denial  that  Folsom  held  the  legal 
title  to  the  land  In  controversy,  or  that  the 
contract  of  sale  between  him  and  the  plain- 
tiff Is  valid,  and  since  the  burden  of  proof 
is  upon  defendant  to  establish  such  facts  as 
were  necessary  to  avoid  the  policy,  in  the 
absence  of  any  attack  upon  the  validity  of 
the  contract  between  Folsom  and  plaintiff, 
It  will  be  assumed  that  It  was  valid,  and 
passed  the  Interest  in  the  land  in  controversy 
purported  to  have  been  passed  by  such  con- 
tract As  to  what  interest  in  property  an- 
swers the  requirement  of  the  provision  of  a 
standard  fire  Insurance  policy  to  the  effect 
that  "tbe  entire  policy  shall  be  void  If  tbe 
interest  of  the  insured  be  other  than  the  sole 
and  unconditional  ownership  or  If  the  sut>- 
ject  of  insurance  be  located  on  ground  not 
owned  by  the  Insured  In  fee  simple,"  has  often 
received  the  consideration  of  and  been  de- 
termined by  the  courts.  The  authorities 
hold,  almost  without  exception,  that  a  vendee 
of  land  who  occupies  the  same  under  an  ex- 
ecutory contract  of  purchase  Is  the  uncondi- 
tional and  sole  owner  of  the  same  and  of  the 
fee-simple  title  thereto  within  the  provision 
of  policies  of  Insurance  above  quoted,  and 
that  this  Is  true  although  the  entire  purchase 
price  has  not  been  paid.  This  question  was 
ably  discussed  In  Loventhal  v.  Home  Ins.  Co., 
112  Ala.  108.  20  South.  419,  33  L.  R.  A.  258, 
87  Am.  St  Bep.  17,  In  which  case  the  court 
holds  the  rule  herein  announced,  and  sup- 
port! the  same  with  citations  from  numerous 
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avthorlUefl.  Other  cases  In  which  the  Hune 
doctrine  Is  annonnced  are:  Franklin  Fire 
Ina.  Go.  T.  Crockett,  7  Lea  (Tenn.)  729 ;  Mat- 
hews T.  Capital  Flee  Ins.  Go^  116  Wis.  272, 
91  N.  W.  9ni;  Tn<&  t.  Hartford  Fire  Ins. 
Co.,  66  N.  H.  826;  Knop  T.  National  Fire 
Ins.  Ca,  101  Mich.  859,  60  N.  W.  668;  Bak- 
er T.  State  Ins.  Co.,  81  Or.  41,  48  Pac.  eo&t 
65  Am.  St  Rep.  SffI;  Imperial  Ins.  Co.  t. 
Dunham,  117  Pa.  460,  12  Aa  668,  2  Am.  St 
Rep.  686.  V 

In  Phonlz  Ina.  Co,  t.  Kerr,  129  Fed.  728, 
64  a  a  A  251,  66  I/.  B.  A.  569,  It  was  held 
that  the  interest  of  a  purchaser  of  property, 
which  the  pnrdiaaer  has  nnqnallfledty  agreed 
to  bvy  and  which  the  former  owner  has  ab- 
Bolnt^7  ccmtracted  to  sell  to  him  upon  defi- 
nite terms,  la  a  sole  and  nncondltlonal  own- 
ership witlitn  the  tme  meaning  of  the  or- 
dinary danse  on.  that  snhject  In  Insurance 
policies,  because  the  vendor  may  compel  the 
vendee  to  pay  for  the  property  and  anffer 
any  loss  that  may  occur. 

Plaintiff  at  the  time  of  the  Issuance  of  the 
policy  occi^led  the  lands  upon  irtilch  the  prop- 
erty Insured  was  located,  and  he  had  placed 
thereon  the  buildings  Insured  under  the  poli- 
cy, and  he  had  occupied  the  land  under  the 
contract  of  purchase,  on  which  he  had  paid 
all  the  purchase  price  except  $75.  He  was 
the  nucondltional  and  sole  owner  in  fee  sim- 
ple of  the  equitable  title  to  said  land,  and 
bad  such  an  interest  therein  as  was  required 
by  the  conditions  of  the  policy  relied  upon 
for  a  forfeiture,  except  that  he  did  not  own 
the  legal  title,  bnt  that  pc^rtlon  of  the  condi- 
tion of  the  policy  was  waived  by  defendant 
Nor  did  the  assured  make  any  misrepresenta- 
tions as  to  bis  interest  In  ttie  property,  al- 
though he  stated  that  be  had  paid  the  per- 
son from  whom  he  had  contracted  the  land 
therefor.  The  fact  that  he  owed  a  balance 
of  $76  to  Folsom  on  the  contract  of  purchase 
In  no  way  affected  his  title  to  the  land,  or 
his  unconditional  and  sole  ownership  thereof 
within  the  meaning  of  the  condition  In  the 
[Millcy,  and  this  was  true  although  the  ven- 
dor had  a  lieu  npon  plaintlfTs  Interest  In  the 
land  for  the  balance  of  the  purchase  price. 
A  lien  created  or  a  mortgage  executed  by  the 
Insured  upon  his  property  does  not  affect  bis 
title  to  the  property,  or  his  Insurable  Interest 
thereon,  and,  unless  required  to  do  so  by  the 
application  for  Insurance  or  the  conditions 
of  the  policy,  the  Insured  need  not  disclose 
the  existence  of  such  lien  or  mortgage.  13 
Amer.  &  Eng.  Ency.  of  Law,  168-170,  and 
authorities  there  dted;  Loventhal  r.  Home 
Ins.  Co..  supra. 

One  of  the  provisions  of  the  policy  requir- 
ed the  Insured  In  case  of  loss  by  flre  to  ren- 
der proof  of  low  to  the  company,  signed  and 


sworn  to  by  Mm,  within  60  days  after  the 
fire,  nalndff,  within  8  or  10  days  after  the 
fire,  made  oat  a  statement  of  his  lorn,  snb- 
scrlhed  and  wmore  to  ttie  sam^  and  fwward- 
ed  It  to  the  company,  bnt  the  notary  public 
befbre  n^m  idalntlff  swore  to  the  proof  of 
loss  omitted  to  Indicate  his  ofllelal  title  and 
to  attach  his  seal.  The  company  made  no 
response  to  plaintUTs  prooft  of  loss.  Plain- 
tiff after  a  time,  and  before  the  expiration  of 
60  days,  wrote  the  company  Inquiring  why 
tb^  gave  no  attention  to  his  claim.  To  this 
letter  he  received  no  response.  Shortly  after 
the  expiration  of  60  days  after  the  flre  the 
comt>any,  through  its  agents,  b^an  an  invest- 
igation of  the  loes,  bnt  no  objection  was  eT« 
made  to  the  proafs  of  loss  submitted  antU 
this  action  was  hrou^t,  and  defendant  can- 
not avail  Itsdf  of  the  defect  therein  now. 
If  the  proofs  of  loss  givm  tj  i^lntlff  were 
defective,  and  not  in  compliance  with  tiie 
policy,  and  not  satltfactory  to  defendant  de- 
fendant should  have  notified  plaintiff  of  such 
facts  within  a  reasonable  time  and  pointed 
out  to  him  the  qmcifle  defect!  In  ordn  tbat 
plaintiff  might  remedy  the  «UM^  and,  faav- 
Ing  failed  to  do  so,  the  defMMft  waived  its 
right  to  have  the  proofs  of  loes  submitted 
In  the  exact  form  and  manner  prescribed  1^ 
the  poUcy.  Joyce  m  Inmrance,  vd.  ^  I 
S362;  HAnover  Ins.  Co.  v.  Lewto,  28  Fla. 
209,  10  South.  297;  16  Ency.  of  Law.  p.  960. 

PlalnUff  executed  two  promissory  notes 
In  payment  of  the  premium  <m  the  policy. 
These  notes  were  past  due  and  unpaid  at 
the  time  of  the  institution  of  this  suit,  and 
defendant  contends  for  forfeiture  of  the  poll- 
cy  for  the  nonpayment  of  said  notes*  bat 
neither  the  notes  nor  the  policy  make  the 
validity  of  the  policy  contingoit  upon  the 
payment  of  the  notes.  These  notes  were 
given  by  plaintiff  and  accepted  1^  defendant 
In  payment  of  the  premium  Just  as  So  mudi 
cash,  and  plaintiff  Is  liable  thereon  for  tbe 
amount  of  the  same.  Plaintiff  In  fact  has 
tendered  payment  of  the  same  to  the  com- 
pany, which  was  refused.  In  the  absence  of 
stipulation  in  the  note  or  in  the  policy  of 
Insurance  that  failure  to  pay  the  notes  giv- 
en In  payment  of  tbe  premium  should  operate 
as  a  forfeiture  of  the  policy  or  a  suspenMon 
of  the  risk,  the  policy  will  continue  in  force 
after  the  maturity  of  the  notes  although  the 
same  are  not  paid.  J<vce  on  Inaurance,  toL 
2,  fi  1212. 

Finding  no  error  In  tbe  matters  complain- 
ed  of  by  appellant  In  its  asdgnments  of  er- 
rorr  relied  npon,  the  Judgment  of  the  trial 
court  Is  affirmed. 

WILLIAMS,  a  J.,  and  DUNN,  TUBNSS, 
and  KANB,  JJ.,  concur. 
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In  n  COUNTY  COM*BS  OF  COUNTIES 
COMPBISING  SEVENTH  JU- 
DICIAL DIST. 
<SniffHM  Ooort  of  OUaboma.   Nor,  11.  1008.) 

1.  STATimS  (I  lOS*)— EXFUSBIOIT  OT  SUB- 
JECT in  TiTZje  —  CoNSTiTUTiOHAX.  Beqdibb- 
HBirre— CoiremircTion , 

Section  S7,  art.  5  (Bnnn'B  Ed.  {  130),  of 
the  OoostltDtion  of  this  state,  ordamiog  tbat 
"every  act  of  the  Lenslature  ahaU  embrace  bat 
one  subject,  whicb  ahall  be  clearly  expressed  in 
its  title,"  ia  mandatory ;  but  its  requirements 
are  not  to  be  exactingly  enforced,  or  in  sacb  a 
technical  manner  as  to  cripple  leglalatlon. 

[Bdl  Note.— For  other  cases,  sea  Statntss, 
Cent  Dig.  H  117»  US;  De&Dti.  1  lOB.*] 

Sl  SraTDTBB  (f  124*)  — Aon  BsuTiira  to 
MoBK  THAU  Oira  SuBjiop— AppoxmnutnT  or 

Judges. 

The  title  of  the  act  entitled  "An  act  to  pro- 
vide for  the  appoiatment  of  additional  Judges  of 
the  district  courts  of  the  state  where  same  are 
found  necessary;  making  an  appropriation  and 
declaring  an  emergency, ''^embraces  but  one  sub- 
ject, namely,  "the  appointment  of  additional 
jodgea  of  the  district  courts  of  the  state  where 
same  are  found  neceasary,"  the  subsequent 
clause  being  referable,  and  so  correlated,  to  the 
subject  expressed  in  the  first  danst  in  the  title 
as  a  natural  and  Isgitlniate  oon^ement  to  tiie 
subject  therein  exprHsad. 

[Bd.  Note.r-Fbr  other  caaea,  sea  Statntes, 
Cent.  Dig.  ||  183,  184-186;  Deo.  Dig.  {  124^ 

8.  ConVTITUTIOKAL  LAW   (I  61*)— DlSTBlBU- 

noic  or  GorKBNHERTAL  Pownft— Judicial 
POWBBS— EHOROAOHinnT  01*  Legislatube— 

"Deuoatioit  of  I^islatitk  Poweb." 
That  portion  of  section  1  oi  said  act  (Act 
Uhv  29,  19(^  [Seas.  Laws  1907-^,  p.  453,  a 
46])  which  provldeB  that  upon  the  recommenda- 
tion of  the  Supreme  Court  "the  Governor  ahall 
apptdnt  an  additional  Judge  for  anch  district 
for  the  time  recommendea  by  the  court,"  at 
least  as  to  the  fixing  of  the  time  or  term  of 
office  of  such  additional  Judge,  delegates  to  or 
lodges  such  legislative  power  with  the  Supnme 
Court  as  conflicts  with  section  1,  art  4  (Bunn's 
Ed.  f  GO),  of  the  CoDstitutlon. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al law.  Cent  Dig.  1 103;  Dee.  Dig.  S  61.*} 

4.  Judges  7*)  —  ADDmoiraL  Judges  — 
Statotobt  Pbovisions— Validttt. 

Tbat  portion  of  section  2  of  said  act  (Act 
May  29^  1908  [Seas.  Laws  1907-^  p.  454,  a 
46])  which  provides  tbat  no  appointment  there- 
under by  the  Governor  of  such  additional  Judge 
"ahail  extend  beyond  Januair  lat,  1911,"  is  In 
conflict  with  tbat  portion  of  aection  9,  art.  7 
(Bnnn'a  Ed.  %  178),  of  the  Constitution,  which 
provides  that  "the  term  of  office  of  tlie  district 
judge  shall  he  four  years.  •  •  *  The  term  of 
the  district  Judges  elected  at  the  flrat  election 
rtiall  ez^re  on  the  last  day  next  preceding  the 
aecond  Monday  in  January,  1911,  and  the 
judges  of  the  district  court  thereafter  shall  be 
elected  at  the  general  election  next  preceding 
the  commencement  of  their  terms  of  office." 

[Ed.  Note.— For  other  casea,  see  Judges,  Dec. 
Dig.  I  7.*] 

B.  CONSTlTtJTIONAI.  LAW  (6  70*)- DlBTBIBU- 
TION  OF  GOVEBNMXITTAL  POWIBS— JUDICIAI. 
POWEBS—ElNOBOAOHHENT   ON  LEGISLATUBE. 

Hiis  court  haa  no  authority  to  exercise  leg- 
islative power  that  Is  neither  a  means  appropn- 
ate  nor  neoessary  to  the  Judicial  or  superviaory 
powers  granted  to  It  by  the  Constitution. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al ]>w.  Cent  Dig.  H  129-132,  137 ;  Dec  Dig. 
I  TO.*! 


6l  Statutes  (|  64*)— Enxor  of  InvAUDiTr 
iH  Part. 

Where  a  part  of  a  statute  is  unconstitu- 
tional, tbat  fact  alone  la  not  tufflciant  to  an- 
thwiae  the  coorts  to  declare  the  rauainder  nid, 
unless  all  the  provlsiona  are  connected  in  the 
subject-matter,  oepending  on  each  other,  operat* 
ing  t^ether  for  the  same  purpose,  or  otherwise 
BO  connected  ttwetber  in  meaning  that  it  cannot 
be  preanmsd  that  the  Legtolatnre  wfnld  have 
passed  the  one  without  the  other. 

[Bd.  Note.— For  other  caiss,  see  Statutes, 
Cent  Dig.  SI  58-66.  195;  De&  IHf.  1  64.*] 

(Syllabus  by  the  Court.) 

Petition  to  the  Supreme  Court  by  the  coun- 
ty coDunlsBlonera  of  a  majority  of  the  coun- 
ties comprising  the  Seventh  judicial  district 
that  It  recommend  to  the  Governor  the  ap- 
pointment of  an  additional  jndse,  pursuant 
to  Act  May  29.  1908  (Sees.  Laws  1007-06,  p. 
408,  &  40).  PeUtion  dismissed. 

O.  A.  Oalbralth,  W.  T.  Bnb^ngs,  Thos.  H. 
Owen,  and  Clarence  U  Thomas,  for  relators. 

WILLIAMS,  a  J.  Upon  petition  to  this 
court  of  a  majority  of  the  cotmty  commis- 
sioners of  the  counties  embraced  in  the  Sev- 
enth district  court  judicial  district  of  this 
state,  it  Is  contended  In  this  ooort  that  such 
an  unusual  number  of  cases  are  awaiting  tri- 
al in  said  court  that  a  thorough,  prompt,  and 
effective  administration  of  justice  cannot  be 
secured  In  said  district,  and  we  are  asked  to 
recommend  to  the  Governor  the  appointment 
of  an  additional  judge  for  said  district  for 
such  period  as  the  court  may  conalder  neces- 
sary to  meet  the  condition  therein. 

In  the  event  that  we  find  tbat  an  unusual 
number  of  cases  await  trial  by  said  court, 
and  that  a  tborougb,  prompt,  and  effective 
administration  of  Justice  cannot  be  secured 
therein,  It  wonld  become  our  duty  to  recom- 
mend, for  such  period  as  we  may  think  neces- 
sary to  meet  the  condition,  to  the  Governor 
the  appointment  of  an  additional  Judge  In 
said  district.  In  such  event  It  would  be 
mandatory  upon  the  Governor  to  appoint 
such  additional  Judge  for  said  district  for  the 
time  recommended  by  the  court,  unless  the 
act  entitled  "An  act  to  provide  for  the  ap- 
pointment of  additional  Judges  of  the  district 
courts  of  the  state  where  same  are  found 
necessary;  making  an  apprbprlatlon  and  de- 
claring an  emergency,"  approved  May  29, 
1908  (Sess.  Laws  1007-iDB,  pp.  463,  454,  c.  46), 
is  invalid. 

It  is  necessary  to  examine  the  following 
questions  involved  in  said  act: 

(1)  Whether  or  not  the  act  contains  two 
separate  and  distinct  subjects,  in  that  it  pro- 
vides for  the  appointment  of  additional  Judg- 
es of  the  district  courts  of  the  state  where 
same  are  found  necessary,  and  also  makes  ap 
appropriation. 

(2)  Whether  or  not  section  1  thereof,  in 
providing  that,  when  it  is  made  to  appear  to 
the  Supreme  Court  that  any  district  court 
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has  Btich  an  unusual  namber  of  cases  await- 
ing trial  therein  that  a  thorough,  prompt, 
and  effective  administration  of  justice  cannot 
be  secared  It  shall  recommend  to  the  Govern- 
or the  appointment  of  an  additional  Judge, 
attempts  to  delegate  legislative  power  to  the 
Jadiclal  branch  of  the  government 
(8)  Whether  or  not  the  provision  of  section 

1  of  said  act,  that  npon  the  recommendation 
of  the  Supreme  Court  the  Governor  shall  ap- 
point such  additional  Judge  for  such  district 
for  the  time  reconunended  by  the  court,  dele- 
gates to  or  lodges  legislative  i>ower  with  the 
judiciary. 

(4)  Whether  or  not  that  portion  of  section 

2  of  said  act,  which  provides  that  no  appoint- 
ment thereunder  by  the  Governor  of  encii  ad- 
ditional judge  "shall  extend  beyond  January 
1st,  1911,"  is  in  conflict  with  that  portion  of 
section  9,  art  7  (Bnnn's  Ed.  |  178),  of  the 
Constitution,  which  provides  that  "the  term 
of  office  of  the  district  judge  shall  be  four 
years.  ♦  •  •  The  term  of  the  district 
judges  elected  at  the  flrst  election  stiall  expire 
on  the  last  day  next  preceding  the  second 
Monday  In  January,  1911,  and  the  Judges  of 
the  district  court  thereafter  sliall  be  elected 
at  the  general  election  next  preceding  the 
commencement  of  their  terms  of  office." 

1.  The  title  of  the  act  embraces  but  one 
subject,  namely,  the  appointment  of  addition- 
al Judges  of  the  district  courts  of  the  state 
where  same  are  found  necessary.  Section  57, 
art.  6  (Bunn's  Kd.  {  130),  of  the  Constitution 
of  this  state,  ordains  that  "every  act  of  the 
Legislature  shall  embrace  but  one  subject, 
which  shall  be  clearly  expressed  In  its  title. 
•  •  •  "  The  abuses  which  called  such  pro- 
vision into  existence  are  clearly  understood, 
and  are  twofold.  Each  subject  brought  into 
the  deliberation  of  the  legislative  department 
of  the  government  Is  to  be  considered  and 
voted  on  singly,  without  having  associated 
with  it  any  other  measure  to  give  It  strengtlL 
Experience  had  shown  that  measures  tiavlng 
no  common  purpose,  and  each  wanting  suffi- 
cient support  on  its  merits  to  secure  its  en- 
actment, have  been  carried  through  legisla- 
tive bodies  and  enacted  into  laws,  when  nei- 
ther measure  could  command  or  merit  the  ap- 
proval of  a  majority  of  tliat  body. 

The  other  abuse  against  which  this  provi- 
sion was  leveled  was  to  prevent  matters  for- 
eign to  the  main  objects  of  a  bill  from  flnd- 
iog  their  way  Into  such  enactment  surrepti- 
tiously. Substantially  such  a  provision  is 
found  in  many  of  the  state  Constitutions, 
and,  as  Is  usual  In  such  cases,  judges  liave 
differed  in  their  interpretation  of  the  same. 
The  best-considered  cases,  however,  appear 
to  have  established  the  following  proposi- 
tions: That  the  clause  is  mandatory;  that 
Its  requirements  are  not  to  be  exactii^ly  en- 
forced, or  In  such  a  technical  manner  as  to 
cripple  leglslatlou;  that  the  title  of  a  bill 
may  be  very  general,  and  need  not  contain  an 
abstract  of  the  contents  of  the  bill,  or  q»eci- 
ty  every  clause  thmln.  It  being  sufficient  U 


they  are  all  referable  and  cognate  to  the  sut>- 
ject  expressed.  Everything  which  is  neces- 
sary to  make  a  complete  enactment,  or  to  re- 
sult as  a  complement  of  the  thought  therein 
contained,  is  Included  in  and  anthorlzed  by 
such  title  expressed  in  general  terms.  Weav- 
er et  al.  V.  Lapsley,  4&  Ala.  234;  Walker  v. 
State,  49  Ala.  829;  Lockhart  v.  City  of  Troy, 
48  Ala.  B79;  Ball^tyne  r.  Wl<^erBham.  7S 
Ala.  535;  State  t.  Rogers,  107  Ala.  444,  19 
South.  909.  32  L.  R.  A.  520;  Lindsay  v.  Unit- 
ed States  Savings  &  Loan  Association  et  al., 
120  Ala.  172,  24  South.  171,  42  L.  R.  A.  783 ; 
Woodson  V.  Murdock,  22  Wall.  851,  22  L.  Ed. 
716;  State  ex  rel.  v.  Squires,  26  Iowa,  340; 
Cannon  v.  Mathes,  8  Helsk.  (Tenn.)  604;  State 
T.  Miller,  45  Mo.  495;  Chiles  v.  Drake.  2 
Mete.  (Ky.)  146,  74  Am.  Dec.  406;  Keller  v. 
State,  11  Md.  525,  69  Am.  Dec  226;  Simpson 
V.  Bailey.  3  Or.  610;  Lafon  v.  DnfrocQ  et 
9  La.  Ann.  350. 

In  order  to  determine  whether  or  not  two 
subjects  are  embraced  in  this  title,  it  is  neces- 
sary to  ascertain  whether  the  clause  "making 
an  appropriation  and  declaring  an  emei^ncy" 
Is  comprehended  by  the  first  clause.  It  pro- 
vides for  the  appointment  of  additional  judg- 
es of  the  district  courts  of  the  state  where 
same  are  found  necessary.  Could,  under 
such  title,  an  appropriation  be  made  to  pay 
the  necessary  and  actual  expenses  of  such 
Judge  Incident  to  the  performance  of  his  du- 
ties outside  of  the  district  for  wUch  he  was 
originally  appointed?  We  think  so.  State 
ex  rel.  Bragg  t.  Rogers  et  al..  107  Ala.  449, 
19  South.  909,  82  L.  R.  A.  520;  Ballentyne 
V.  Wlckersham,  75  Ala.  688;  Woodson  v. 
Murdock,  22  Wall.  873,  22  L.  Ed.  716 ;  In  re 
Division  of  Howard  Co.,  16  Kan.  194 ;  Wenz- 
ler  V.  People,  58  N.  T.  516;  Shields  v.  Ben- 
nett, 8  W.  Va.  74;  McGunnlgle  v.  McKee,  77 
Pa.  81.  18  Am.  Rep.  428;  Single  v.  Super- 
visors. 88  Wis.  363 ;  Dorsey's  Appeal,  72  Pa. 
192;  Newark  v.  Mt  Pleasant  Cemetery  Co.. 
68  N.  J.  Law,  171,  33  Atl.  896;  City  of  Pond 
Creek  v.  C.  N.  Haskell  et  al.,  97  Pac.  (Okl.) 
338.  In  the  case  of  Ballentyne  v.  Wicker- 
sham,  75  Ala.  539,  Mr.  Chief  Justice  Stone 
says:  "We  may  add  that,  if  the  questioned 
clause  or  clauses  be  not  so  correlated  to  the 
subject  expressed  In  tlie  title  as  to  appear  to 
follow  as  a  natural  and  legitimate  comple- 
ment, then  they  cannot  stand  under  the 
clause  of  the  Constitution  under  discussion." 
The  language  of  the  clause  in  our  Constitu- 
tion is  substantially  the  aaiae  as  that  In  the 
Alabama  Constitution,  and  we  approve  the 
rule  laid  down  by  Mr.  Chief  Justice  Stone. 

2.  It  is  insisted  by  counsel  that  section  1 
of  said  act.  In  provldng  that  when  it  Is  made 
to  appear  to  the  Supreme  Court,  on  petltloo 
and  showing,  that  any  district  court  has  such 
an  unusual  number  of  cases  awaiting  trial 
therein  that  a  thorough,  prompt,  and  effec- 
tive administration  of  Justice  cannot  be  se- 
cured, it  shall  recommoid  to  the  Oov«mor 
the  appointment  of  an  additional  Jndg^  does 
not  attenipt  to  delate  l^;l8latlTe  power  to 
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the  jndldary,  bat  merely  Imposes  tbe  power 
on  It  to  determine  some  fact  or  itate  of 
things  npon  which  the  law  makes,  or  tends 
to  make,  Its  own  action  depend,  citing  tbe 
cases  of  Board  of  Commissioners  of  Pueblo 
County  T.  Smith,  22  Colo.  6S4,  45  Pac.  S67, 
33  U  R.  A.  46S ;  Haney  t.  Board  of  Comml»- 
sloners  of  Barto  Coun^,  91  Qa.  770, 18  B.  B. 
28 ;  State  ex  rel.  Atwood  r.  Hunter.  88  Kan. 
578,  17  Pac.  177;  Boyd  t.  Bryant,  85  Ark. 
TO.  37  Am.  Rep.  6;  Locke's  Appeal,  72  Pa. 
491, 13  Am.  Rep.  716 ;  Commonwealth  t.  Sis- 
son,  189  Mass.  247,  76  N.  B.  619,  1  L.  R.  A. 
(N.  8.)  752,  109  Am.  St.  Rep.  630.  In  view, 
bowerer,  of  tbe  conclusions  hereinafter  reach,- 
ed  affecting  this  act.  It  la  not  necessary  to 
determine  this  questicm. 

3.  Next,  does  tbe  provision  of  section  1  of 
said  act,  providing  that  upon  tbe  recom- 
mendation of  tbe  Supreme  Court  the  Oovem- 
or  shall  amwlnt  such  additional  Judge  for 
such  district  for  the  time  recommended  by 
tbe  court,  delegate  to  or  lodge  legislative 
jmwer  with  the  JvdiciaryT 

In  the  case  of  Commonwealth  t.  Addama, 
9S  Ky.  tei,  26  8.  W.  082.  Mr.  Chief  Justice 
Pryw,  in  dellvfii^  tiie  opinion  ot  the  court; 
said:  "The  Legldatore,  hy  Its  present  cu- 
actment,  baa  confwred  tbe  power  on  this 
oonrt  to  fix  tbe  ularles  of  tbe  derk's  depn* 
ties;  when  it  Is  jdainly, required  that  a  law 
abould  be  enacted  fixing  the  sum  to  which 
they  ere  mtltled.  .The  attonpt  to  confn 
mch  a  power  takes  fron  the  leglslatlTe  de- 
partment of  the  state  the  reqnnslbnity  of 
fixing  compensation  for  a  certahi  class  of 
otDdals,  and  places  It  upon  the  Judiciary. 
The  Gcnutltntlonr  requiring  the  compensation 
to  be  provided  for  by  law,  means  that  the 
Legislature,  to  which  belongs  tbe  sole  power 
of  making  laws,  shall  regulate  this  compen- 
sation, and  that  branch  of  the  government 
has  no  power  to  delegate  this  right  to  an- 
other branch  by  makii^  the  Judiciary  the 
agent  for  fixing  the  salaries  or  compensation 
for  state  ofilclals.  A  law  Is  not  a  complete 
law  when  it  is  nothing  more  than  a  delegated 
power  attempted  to  be  given  by  the  Legisla- 
ture to  some  other  department  of  tbe  govern- 
ment to  make  the  law.  The  law  Is  not  en- 
acted and  this  court  asked  to  approve  It,  but 
we  are  required  to  fix  the  compensation. 
The  sole  power  to  make  laws  Is  confided  to 
the  Legislature,  and  In  this  case  that  body 
has  surrendered  its  own  Judgment  to  that 
of  tbia  court,  in  fixing  these  salaries,  saying 
In  effect  that  with  the  exercise  of  your  Ju<^ 
meat  we  will  be  satisfied.  This  cannot  be 
done,  and  this  court,  recognizing  the  wisdom 
of  requiring  each  department  of  tbe  govern- 
ment to  act  within  its  own  sphere,  would, 
DecessarUy,  refuse  to  comply  with  the  legls- 
latlTe will  If  the  act  applied  to  the  present 
clerk  of  the  court  It  could  not  be  carried 
bito  effect  If  It  did  apply,  aa  there  is  no 
salary  fixed  by  law  for  hla  duties  or  as- 
itatantsw** 


In  the  case  of  Smith  t.  Strother,  68  Cal. 
194,  8  Pac  853,  the  portion  of  the  act  of 
the  Legislature  therein  brought  into  question 
provided  as  follows:  "The  official  reporter 
shall  receive  as  comi>ensatlon  for  his  serricee 
a  monthly  salary  to  be  fixed  by  the  Judge 
by  an  order  duly  entered  on  the  minutes  of 
tbe  court,  which  salary  shall  be  paid  out  of 
tbe  treasury  of  tbe  county  in  the  same  man- 
ner and  at  tbe  same  time  as  tbe  salarfes  of 
county  officers."  Mr.  Justice  Thornton,  in 
delivering  the  opinion  of  the  court,  said :  "It 
is  argued  that  this  act  provides  a  mode  of 
fixing  a  salary  of  an  officer  which  Is  violative 
of  the  ConstitutKm,  Lu  this :  that  the  fixing 
of  the  salary  in  tbe  mode  provided  would  be 
tbe  exercise  of  a  legislative  power.  Now, 
what  Is  the  Judge  empowered  by  tbe  words 
above  quoted  to  do?  As  we  understand  It,  It 
Is  to  fix  a  salary.  In  advance  of  s^vice  1^ 
tbe  officer,  not  exceeding  a  certain  sum  per 
month,  to  be  paid  monthly;  the  salary  bo 
fixed  to  continue  until  the  court  shall  make 
an  order  changing  it,  and  be  paid  every 
month  during  Its  continuance,  though  In  con- 
sequence of  a  Tacation  of  the  court  no  serv- 
ice is  rradered.  The  power  is  not  to  deter^ 
mine  tbe  value  of  services  already  rendered 
during  a  month,  and  to  fix  the  amount  of 
every  monthly  payment  as  compensation  for 
services  reudered  with  reference  to  the  value 
BO  determined,  not  exceeding  the  limits  pre- 
scribed by  the  act  It  is  prescribed  1^  tlie 
first  sectlm  of  article  8  of  the  Oonstltntlon 
of  this  state  ttiat  *the  powers  of  the  gorem- 
ment  o£  the  state  of  Oalifomia  shall  be  di- 
vided Into  three  separate  d^Murtments,  tbe 
legislative,  executive  and  Judicial;  and  no 
person  charged  with  tbe  exercise  of  powers 
prc^rly  belonging  to  one  of  these  depart- 
ments shall  exercise  any  functions  apper- 
taining to  either  of  the  others,  except  as  In 
this  Constitution  expressly  directed  or  per- 
mitted.* Is  the  performance  of  tbe  act  de- 
volved by  tbe  section  of  the  statute  above 
quoted  on  tbe  Judge  of  the  superior  court, 
by  such  judge,  a  legislative  or  Judicial  act? 
Such  is  tbe  point  presented  for  our  deter- 
mination. What  constitutes  tbe  distinction 
between  a  legislative  and  Judicial  act?  The 
former  establishes  a  rule  regulating  and  gov- 
erning In  matters  or  transactions  occurring 
after  Its  passage.  The  other  determines 
rights  or  obligations  of  any  kind,  whether  in 
regard  to  persons  or  pro[>erty,  concerning 
matters  or  transactions  which  already  exist 
and  have  transpired  ere  the  judicial  power  Is 
invoked  to  pass  on  them.  As  said  by  Wood- 
bury, J.,  in  Merrill  v.  Sherburne,  1  N.  H. 
204,  8  Am.  Dec.  52:  The  former  [Judicial 
tribunals]  decides  upon  the  l^ality  of  claims 
and  conduct,  and  tbe  latter  [legislative  tri- 
bunals] makes  rules  upon  wlilcii,  in  connec- 
tion with  the  Constitution,  those  decisions 
should  be  founded.  It  is  the  province  of  the 
judges  to  determine  what  Is  tbe  law  upon 
existing  cases.   In  fln^  the  law  Is  applied 

Digilized  by 


660  08,  PAOIFIO  RBFORTBB.  (OkL 


by  the  one  and  mads  1^  tbe  other*  The 
Utfslatare  makes  a  general  rule  for  tbe 
regolatltm  of  condnct  and  the  admeaaore- 
ment  of  right ;  the  jadldary  makea  a  qwdal 
nde  regarding  a  state  of  facts  whldi  have 
occurred  after  the  enactment  of  the  gmeral 
role  b7  the  former,  by  applying  sncb  general 
rule  to  the  state  of  facts.  The  former  defines 
rights  and  wrongs  by  a  rale  laid  down  in 
advance;  the  latter  oiforcea  rights  and  re- 
dresses wnmgs  In  cases  arising  on  past  oc- 
currencea.  We  have  found  no  more  accuratB 
statement  of  the  difference  between  a  legis- 
lative and  a  Jndldal  act  than  that  expressed 
by  Justice  Field  in  hla  opinion  in  the  Sink- 
ing Fund  Cases.  Tbe  distinction,'  says  tbe 
learned  justice,  'between  a  Judicial  and  a 
legislative  act  Is  weU  defined.  Tbe  one  de- 
termbies  what  the  law  Is,  and  what  the 
rights  of  parties  are,  with  reference  to  trans- 
actions  already  bad ;  the  other  provides 
what  the  law  shall  be  In  future  cases  arising 
under  It  Wherever  an  act  undertakes  to 
determine  a  question  of  right  or  obligation,  or 
of  property,  as  the  foundation  on  which  it 
proceeds,  such  act  Is,  to  that  extent,  a  Judi- 
cial one,  and  not  tbe  proper  exercise  of  legis- 
lative functlona'  *  •  •  •  Tested  by  the 
foregoing,  we  are  of  opinion  that  the  fixing 
of  the  salary  of  a  reporter  by  the  Judge,  In 
advance  of  services  rendered,  to  be  paid  to 
him  monthly,  sudi  salary  to  continue  until 
changed  by  the  order  of  the  judge,  and  to  be 
paid  where,  as  In  the  recesses  of  the  court, 
no  services  are  rendered,  would  be  an  exer- 
cise of  legislative  power.  In  doing  this  the 
judge  would  be  determining  no  right  or  ob- 
ligation pertaining  to  person  or  property  on 
facts  already  existing,  but  would  be  laying 
down  a  rule  to  be  applied  to  a  case,  the 
facts  of  which  must  afterwards  transpire. 
As  this  would  be  an  exercise  of  a  legislative 
power  not  expressly  directed  or  permitted  by 
the  Constitution  to  a  court  or  Judicial  officer, 
the  act  must  be  declared  unconstitutional." 

In  the  case  of  Jones  Bros.  v.  Southern  Ry. 
Co.,  76  S.  C.  67,  56  B.  E.  667,  Mr.  Justice 
Gary,  in  delivering  the  opinion  of  the  court, 
said:  "Section  2094  of  tbe  Civil  Code  of 
1902  delegates  to  tbe  Railroad  Commission 
power  to  prescribe  rates  for  storage,  and  to 
fix  at  what  time  after  the  reception  of 
freight,  at  place  of  destination,  the  charges 
for  storage  shall  begin.  But  It  does  not  pur- 
port to  deal  with  the  4iiestl<m  as  to  when  tbe 
llabllily  of  a  railroad  as  a  common  carrier 
ceases  and  that  of  a  warehouseman  b^lna 
It  by  no  means  necessarily  follows  that  a 
railroad  is  exempt  from  llablU^  as  a  com- 
mon carrier,  ^ply  because  tt  bas  a  right  to 
exact  storage  charges.  It  would  be  compe- 
tent for  the  Legislature  to  confer  upon  a 
railroad  the  right  to  dian^  storage  from  the 
time  the  goods  were  unloaded,  although  lia- 
ble as  a  common  carrier  for  a  reasonable 
time  after  the  arrival  of  the  goods.  Fur- 
thermore changing  the  role  as  to  the  time 


when  the  liability  of  a  ctHnmoo  carrier  ceas- 
es, and  that  of  a  warehoiuemaii  b^Ans,  Ib 
not  an  act  of  executive  administration,  but 
Involvefl  a  l^islatlve  question.  Therefore  It 
could  not  be  delegated  to  the  Railroad  Oom' 
mission." 

In  tbe  case  of  King  v.  State,  87  Tenn.  304, 
10  B.  W.  609,  8  U  R.  A.  212,  Mr.  Chief  Jus- 
tice Tumey,  in  delivering  the  oplnltm  of  the 
court,  said:  "The  statute  before  us  pamits 
the  Judge  to  have  one  rule  in  one  case,  and 
the  opposite  rule  in  another  case,  In  the  same 
county,  and  at  the  same  term  of  the  court 
Under  it  he  may  have  a  discretion  to  be  ex- 
ercised in  one  county,  and  the  reverse  of  that 
discretion  In  another  county.  There  Is  noth- 
ing In  tbe  act  defining,  controlling,  or  limiting 
that  discretion.  He  Is  not  required  to  give 
or  have  a  reason  for  Its  exercise  tbe  one  way 
or  the  other;  and  therefore,  when  be  says 
the  Jury  in  this  criminal  case  may  disperse, 
and  the  jury  In  that  criminal  case  shall  go, 
under  the  rule,  the  question  is  settled. 
Whether  he  Is  infiuenced  in  the  one  case  by 
personal  consideration  for  one  or  more  of 
the  Jury,  or  in  the  other  by  motives  of  public 
policy,  can  make  no  difference.  He  Is  the 
sole  Judge  of  the  question,  and  his  reasons 
are  his  own ;  and  there  Is  no  authority  any- 
where to  inquire  Into  them.  The  statute  is 
a  broad  conference  of  legislative  power  to 
abolish,  suspend,  modify,  or  enforce  a  general 
law.  Acting  under  the  authority  of  this 
statute,  we  will  necessarily  have  different 
rules  In  different  circuits,  and  in  different 
counties  of  the  same  circuit  A  statute  that 
cannot  be  reduced  to  a  general  rule,  to  oper- 
ate In  all  parts  of  the  state  alike.  Is  not  a 
general  law.  To  make  a  general  law,  It  must 
be  so  drawn  as  to  be  susceptible  of  one  con- 
struction as  applicable  to  the  entire  state. 
The  discretion,  as  already  said,  is  for  tbe 
Judge  alone.  His  determination  Is  the  law  of 
the  particular  case  in  which  he  has  exercised 
It,  and  Is  not  subject  to  review  or  revision. 
The  Inducement  to  his  action  Is  his  Individu- 
al secret  Suppose,  however,  it  shall  be  con- 
ceded that  he  may  be  reviewed,  we  ask  ho>vr 
are  we  to  Inaugurate  the  proceedings  for  re- 
view? Nothing  has  happened  at  tbe  trial  to 
show  an  Improper  exercise  of  discretion,  and 
therefore  no  record  of  the  trial  can  put  him 
in  error.  Then  the  question*  must  arise  on 
motion  for  a  new  trial,  supported  by  afilda- 
vits  or  other  testimony  of  witnesses  with 
counter  testimony,  which  would  make  tbe 
trial  In  this  court  a  departure  from  the  trial 
in  the  Inferior  court,  the  only  question  b^re 
belni^  Was  tbe  discretion  properly  exercised? 
— In  which  It  would  often  be  attempted  to  In- 
quire Into  and  Impugn  the  motive  of  the 
Judge.  It  Is  the  duty  of  the  L^lslature  to 
make  the  law,  and  of  the  courts  to  enforce. 
The  Legislature  cannot  say  to  the  courts; 
'Ton  may  enforce  the  lav  or  not  In  your  dis- 
cretion, or  you  may  suspend  It  or  not  In  your 
discretion.*   The  general  lav  remaining  it 
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mint  be  enforced  In  all  cases,  trnleea  the 
lodge  aball  by  this  statute  be  permitted  to 
my:  *I  miE^>md  It*  When  he  makes  the  or- 
der  on  his  mhiutes  to  that  end,  he  has  per- 
formed a  l^ilslatlve  and  not  a  Judicial  act; 
ao  act  the  law  has  not  commanded;  an  act 
that  was  not  the  law  until  he  saw  proper  to 
declare  It  ao ;  an  act  that  be  may  do  and  un- 
do at  wilL  He  maj  disperse  the  Jury  to-day, 
and  put  the  same  Jury  under  rule  to-morrow. 
He  is  bound  to  no  role  of  action,  and  ao- 
cotmtable  to  no  one  for  bis  actions.  He  is  a 
If^slatlTe  and  a  Judicial  eompoond — some- 
thing not  recognized  in  our  InstltutlonB.  If 
tbte  bad  been  a  general  law,  authorizing  the 
court  to  disperse  juries  In  the  character  of 
cases  mentioned,  except  upon  came  shown 
for  the  rule,  or  even  without  qualification, 
the  question  would  have  been  differott" 

The  distribution  of  the  powers  of  govem- 
meut  into  three  separate  departmraits,  legls- 
lative,  executlTe,  and  Judicial,  is  the  basic 
pilndple  of  our  constitutional  i^stem. 

Mr.  Madison  said:  "The  magistrate,  in 
whom  the  whole  executlTe  power  resides,  can- 
not of  himself  make  a  law,  though  he  can 
put  a  negatlTe  on  ev&ej  law ;  nor  administer 
justice  in  person,  thou^  he  has  the  appoint- 
BKQt  of  those  who  do  administer  It  The 
lodges  can  exercise  no  executlTe  prerogattTe, 
though  they  are  shoots  from  the  executlTe 
stock;  nor  any  leglslatlTe  function,  though 
they  may  be  adTlsed  with  by  the  legislative 
councils.  The  entire  Legislature  can  perform 
DO  judicial  act,  though,  by  the  joint  act  of 
two  of  its  branches,  the  Judges  may  be  re- 
tnored  from  their  offices,  and  though  one  of 
Its  branches  Is  possessed  of  the  judicial  pow- 
er in  the  last  resort.  The  entire  Legislature, 
again,  can  exercise  no  executive  prerogatlTe, 
tboo^  one  of  its  branches  constitutes  the  su- 
prone  executive  magistracy ;  and  another,  on 
the  Impeachment  of  a  third,  can  try  and  con- 
demn all  the  subordinate  officers  in  the 
executlTe  departmoit'*  Federalist,  No.  47, 
p.  224. 

Mr.  Hamilton  said:  "It  equally  proves 
that,  though  Individual  oppression  may  now 
and  then  proceed  from  the  courts  of  Justice, 
the  general  liberty  of  the  peogHe  can  never 
be  endangered  fMm  that  quarter;  I  mean  so 
long  as  the  Judiciary  remains  truly  distinct 
from  both  the  Legldatnn  and  BxecutiTe. 
For  I  asree  that  'there  Is  no  liberty.  If  the 
power  of  Judging  be  not  s^rated  fnan  the 
leglslatiTe  and  executlTe  powers.'"  Feder^ 
lUst;  No.  m  IK  3S6w 

Mr.  Webster  said:  "It  cannot  be  dmied 
that  one  great  object  of  written  Oonstltntions 
la  to  ke^  tbo  d^rboents  of  goremment  as 
distinct  as  possible ;  and  for  this  purpose  It 
hnposes  restralnbi  designed  to  hare  that  ef- 
fect" WetiBter*s  Works,  vol.  8,  p.  29. 

HbB  fonnders  evidently  had  In  mind  iSxm- 
tesqotea's  EMssertatlon  on  the  Spirit  of  the 
Uvi,  wherein  he  said:  "^ere  is  no  liberty, 
ttie  power  of  Judging  be  not  s^arated 

9SFw-80 


from  the  l^lslatlve  and  executive  powers, 
when  the  legislative,  and  executive  powers 
are  united  In  one  body  or  perscm.  There  can 
be  no  liber^,  because  apprehensions  may 
arise  lest  the  same  monarch  or  senate  should 
enact  tyrannical  laws  to  execute  them  In  a 
tyrannical  manner.  •  •  •  Were  the  pow- 
er of  Judging  Joined  with  the  legislative,  the 
life  and  liberty  of  the  subject  would  be  ex- 
posed to  arbitrary  control,  for  the  Judge 
would  then  be  the  legislator.  Were  It  Joined 
to  the  executive,  the  Jud^e  might  behave  with 
all  the  violence  of  an  oppressor." 

There  are  other  reasons  of  propriety  for 
this  distribution  of  power,  and  why  judges 
of  courts  created,  or  authorized,  by  the  or- 
ganic law  should  not  be  burdened  with  execu- 
tive or  legislative  duties.  They  should,  as 
nearly  as  possible,  be  freed  from  everything 
not  Judicial  in  character.  Respect  for  the 
position  has  nuterlally  lessened  whenever 
Judges  have  attempted  to  discharge  duties  of 
an  executive  character.  The  Judge  should 
have  no  favors  to  grant,  no  patronage  to  dis- 
pose of,  and  no  friends  to  reward.  Under 
such  a  B^fregated  environment  from  policies 
and  ways  and 'means,  confidence  Is  more  as-. 
Bured  and  reposed  In  the  members  of  courts, 
E^ardless  of  creed  or  political  aSUlatlon. 

The  members  of  the  constitutional  conven- 
tion, recognizing  the  dangers  to  be  feared 
from  concentration  of  power,  and  the  wisdom 
of  separating  the  Judiciary  absolutely  from 
the  legislative  and  executive  d^artmeuts  of 
the  government,  ordained  In  section  1,  art. 
4  CBunn's  Ed.  f  50),  that  "the  powers  of  the 
government  of  the  state  of  Oklahoma  shall 
be  divided  Into  three  separate  departments, 
the  legislative,  executive  and  Judicial;  and 
except  as  provided  In  this  Constitution,  the 
legislative,  executive  and  Judicial  depart- 
ments of  government  shall  be  separate  and 
distinct,  and  neither  shall  exercise  the  powers 
properly  belonging  to  either  of  tbe  others.'* 

The  section  of  the  act  In  questlcm  provides, 
not  only  that  the  Supreme  Court  shall  de- 
termine when  any  district  court  "has  such  an 
unusual  numl>er  of  cases  awaiting  trial  by 
such  court  that  a  thorough,  prompt  and  ef- 
fective administration  of  Justice  cannot  be 
secured  In  said  district,"  but  It  becomes  the 
duty  of  said  court  to  recommend  to  tbe  Gov- 
ernor the  appointment  of  an  additional  Judge 
Cor  such  district  for  such  period  as  the  court 
may  consider  necessary  to  meet  the  condition, 
and  upon  Buch  recommendation  tbe  Governor 
shall  appoint  an  additional  Judge  for  such 
district  for  the  time  recommended  by  the 
court" 

As  hereinbefore  appears.  In  the  cases  of 
Commonwealth  v.  Addams,  supra,  and  Smith 
V.  Strotber,  supra,  tbe  fixing  of  the  salary 
of  an  officer  by  the  court  before  the  term  be- 
gins or  tbe  service  has  been  performed  is  a 
legislative  act,  and  not  a  Judicial  act,  and  a 
provision  authorizing  such  act  tbe  judi- 
ciary is  void.  In  this  case  the  provision  la 
that  tbe  Judiciary  shall  fix  the  term  of  offlcch 
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vblch  li  a  legialatlTe  act,  and  In  no  event  In 
the  natme  of  a  Jodtdal  act.  The  power  to 
be  exercised  la  neither  Judicial,  nor  In  aid  of 
any  judicial  function.  Sawyer  t.  Sooley,  21 
Ner.  800.  82  Paa  437 ;  People  vx.  rel.  Deneoi, 
T.  Simon,  176  HI.  166,  S2  N.  B.  910,  44  L.  K. 
A.  803,  68  Am.  St  Bep.  175.  Courts  In  the 
discbarge  of  their  duties  may,  under  certain 
conditions,  exercise  executive  or  adminlstra- 
tlTO  powers.  They  may  he  authorized  to 
make  contracts  for  the  repair  of  courtrooms 
(White  T.  Owln,  1S6  Ind.  662,  36  N.  R  237, 
22  L.  R.  A  402);  may  appoint  commissioners 
to  apportion  and  assess  damages  for  the 
opening  of  a  highway  or  for  a  right  of  way 
(Salem  Tump.  &  0.  Bridge  G&  t.  Essex 
Oounty,  100  Mass.  282;  Terre  Haute  t. 
Bvansville  &  T.  H.  R.  Co.,  149  Ind.  174,  46 
N.  E.  77,  87  li.  R.  A.  189;  Tuolunme  Gounly 
T.  Stanislaus  Oonn^,  6  Gal.  440;  Weir  t.  St 
Paul,  etc.,  B.  Go.,  18  Minn.  166;  Menges  t. 
Albany,  56  N.  T.  374) ;  may  appoint  Jury  cwn- 
mlssloners  (State  Kendle,  62  Ohio  St 
346,  39  N.  B.  947;  People  v.  Onaban,  170  111. 
449,  48  N.  B.  1003;  Rlsner  t.  Com.,  05  Ky. 
539,  26  S.  W.  388;  State  T.  UcHatton,  10 
•Mont  870,  2S  Pac.  1046;  'Veramendl  r. 
Hutchins,  56  Tex.  414;  State  t.  Mounts,  36 
W.  Va.  179,  14  S.  H.  407,  16  L.  R.  A.  248); 
may  determine  whether  a  municipal  corpora- 
tion shall  be  created,  or  adjoining  territory 
annexed  (Burllngtcm  t.  Leebrick,  48  Iowa, 
253;  Wahoo  t.  DIckhison,  28  Neb.  426,  36 
N.  W.  813;  Wlnfleld  T.  Linn,  00  Kan.  859, 
67  Pac.  649;  Callen  t.  Junction  City,  43  Kan. 
627,  23  Pac.  652,  7  L.  R.  A.  736;  Ford 
North  Des  Moines,  80  Iowa,  626,  46  N.  W. 
1031 ;  Blanchard  t.  Blssell,  11  Ohio  8t  96; 
In  re  Little  Meadows,  85  Pa.  335).  But  In 
each  and  every  one  of  such  cases  the  powers 
are  either  Jndiclal  In  character,  or  are  to  be 
exercised  In  the  discharge  of  functions  per- 
taining to  the  Judicial  department  If  the 
matter  Is  one  reg:alrlng  some  judicial  deter- 
mination, it  may  be  left  to  the  court  or  to  the 
judge,  although  It  is  not  InTOlved  in  the  de- 
termination of  an  actual  case  litigated  In  the 
ordinary  manner.  Thus  the  propriety  and 
necessity  of  the  construction  of  a  bridge  over 
railway  tracks  may  be  left  to  a  judge  for  de- 
cision. State  V.  New  York,  N.  H.  &  H.  R. 
Ga,  71  Conn.  43,  40  AU.  926.  So  may  the 
power  to  pass  on  a  liquor  license.  McCrea 
V.  Roberta,  89  Md.  238,  43  Atl.  39,  44  L.  R.  A. 
405;  Hodges  v.  Metcalf  County,  116  Ky.  524, 
76  S.  W.  381;  Whisson  v.  Furth,  73  Ark.  366, 
84  S.  W.  500,  68  L.  R.  A,  161.  Courts  can- 
not fix  railroad,  telegraph,  telephone,  water, 
or  other  rates,  although  they  may  pass  on  the 
reasonableness  thereof.  Steecerson  v.  Great 
Northern  R.  Co,,  69  Minn.  353,  72  N.  W.  713; 
State  ex  rel.  Board  of  Transportation  v. 
Sioux  City,  O.  &  W.  R.  Co.,  46  Neb.  682,  65 
N.  W.  766,  31  L.  R.  A  47;  Nebraska  Tele- 
phone Co.  V.  State  ex  rel.  Teiser,  55  Neb.  627, 
76  N.  W.  171,  45  L.  R.  A.  113;  State  ex  rel. 
Oodard  v.  Johnson,  61  Kan.  803.  60  Pac.  1068, 
49  U  B.  A.  682.   Fixing  rates  In  such  In- 


stances  being  purely  a  l^^aiattre  act  which 
cannot  be  delegated  to  a  court,  nnleBs  pro- 
vided for  In  the  <wganlc  law. 

If  courts  are  to  fix  the  terms  of  office,  pro- 
vided they  are  necessary,  they  could  also 
select  the  officials.  Such  a  union  of  power 
would,  said  Chancellor  Kent  In  Dash  v.  Van 
Kleeck,  7  Johns.  (N.  T.)  477,  5  Am.  Dec.  291, 
"result  In  tyranny."  See  also  Eilboum  v. 
Thompson,  103  U.  a  168,  26  L.  Bd.  377;  1 
Bl.  Com.  269.  "That  which  distinguishes  a 
Judicial  from  a  legislative  act  Is  that  the  one 
is  a  determination  of  what  the  existing  law 
is  in  relation  to  some  existing  thing  already 
dtme  or  happened,  while  the  other  is  a  pre- 
det^mlnatlon  of  what  the  law  shall  be  for 
the  regulation  of  future  cases  falling  under 
Its  provisions."  000167*8  Oonst  Um.  (7tta 
Ed.)  p.  132. 

In  the  case  of  Norwalk  Street  Ry.  Co.*s  Ap- 
peal, 69  Conn.  676,  37  Atl.  1080,  38  Ati.  70S. 
39  L.  R.  A.  800,  the  court  said:   "So,  means 
of  a  legislative  nature  must  be  used  by  courts 
In  establishing  necessary  rules  of  practice, 
and  by  executive  officers  in  making  regula- 
tions for  the  conduct  of  subordinates.  Again, 
appointment  to  office  is  in  the  nature  of  an 
executive  act   Apart  from  the  purpose  of 
the  appointment  It  Is  en  exercise  of  execu- 
tive power.   Our  own  Constitution,  like  most 
Constitutions,  provides  for  certain  elective 
and  l^^slatlve  appointmoitB;  but  except  in 
the  cases  spedfled,  appointment  to  office  is 
an  exercise  of  executive  power,  unless  used 
aa  a  means  appropriate  to  the  exercise  of 
powers  granted  to  another  departmrait  and, 
when  so  used.  It  Is  not  the  exercise  of  execu- 
tive power,  within  the  meaning  of  the  Con- 
stitution.   The  GonsUtutlon  of  the  United 
States  qwdflea  ttie  methods  of  appointment 
Certain  officers  must  be  appointed  by  the 
Presldmt  In  concurrence  with  the  Senate. 
All  other  <^cer8  ahall  he  appointed  In  the 
same  way.  'But  the  Congress  may,  by  law. 
vest  the  appointmrait  of  such  Inferiw  officers 
as  they  shall  think  proper  In  the  President 
alcme.  In  the  courts  of  law,  or  In  the  heads  of 
departments,*  In  commenting  on  this  clause. 
the  United  Statra  Supreme  Court  says  that 
the  appointing  power  designated  In  respect 
to  InferhMT  officers  *was.  no  doubt  Intended  to 
be  exercised  by  the  departments  of  the  gov- 
emmmt  to  which  the  officer  to  be  appointed 
most  approprlatdy  belonged.'  Ex  parte  Hen- 
nen,  13  Pet  257, 10  L.  Ed.  151.   In  afflrmlne 
the  validity  of  the  law  providing  for  the  ap- 
pointment of  supervisors  of  elections  by  cir- 
cuit courts,  the  Supreme  Court  held  that 
there  were  reasons  why  such  appointments 
might  meet  appr<q;)rtately  be  made  by  tbe 
courts,  and  relied  on  this  dauae  as  giving  a. 
certain  discretion  to  Ocmgresa  In  aaalgnlQi^ 
such  appointments  to  the  apptt^riate  depart- 
ment and  referring  to  tbe  Intimation  In  Bx. 
parte  Hennen,  said:    *In  the  present  case 
there  Is  no  such  Incoi^Tnl^  In  the  duty  re- 
quired aa  to  excuse  the  courts  frmn  Its  pep. 
fonnance,  or  to  render  their  acta  void.*  Btx. 
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parte  Slebold,  100  T7.  S.  871,  308,  2B  Bd. 
,  7]7.  727.   Under  our  itate  CcnistltntloD,  ap- 
*  polntmeots  otlter  than  those  whose  mode  Is 
pTMcrlbed  are  governed  bjr  the  dlTlslwi  of 
Coremmental  powers.     This  question  has 
sever  come  before  na  directly.   It  was  In* 
ddmtally  considered  in  some  recent  cases  In 
connection  with  the  law  allowing  an  appeal 
from  the  action  of  connl^  commiralonera  in 
granting  licenses.    In  Smith's  Appeal,  65 
Conn.  130,  31  Atl.  629,  we  held  that  the  stat- 
nte  required  the  county  commissioners  to  se- 
lect, as  the  recipient  of  a  license,  one  harlng 
*a  personal  fitness  to  perform  the  qn^sl  paWie 
duties  required  hy  law  of  a  licensee,'  1.  e., 
one  who  Is  shown  to  be  suited  or  adapted  to 
the  ordetiy  conduct  of  a  boslness  which  the 
law  r^ards  as  dangerous  to  public  welfare, 
unlesfl  conducted  by  a  carefully  selected  per- 
toa  duly  licensed,  whose  fltneas  to  the  legal 
reqolrementa  must  be  determined  in  view  of 
the  statutory  r^ulatlons.    In  Hopson's  Ap* 
peal,  6B  Conn.  140,  81  Atl.  081,  we  held  that 
the  sdectlon  or  appointment  of  such  a  license 
WEB  ft  means  apparently  an?r(Vriate  both  to 
the  exercise  of  aecnthre  and  jodlclal  power ; 
that  the  uniform  practfce  of  coarts  and  Legis- 
tatore  In  so  treating  sncb  appttotments  might 
be  safely  accepted  when  the  distincticm  to  be 
drawn  must  be  subtle  and  doubtful;  and  that 
the  action  of  the  superior  court  i^Mm  an  ap> 
peal  from  the  county  commissioners  is  a 
Jodiclal  proceeding  in  so  far  that  the  jndg- 
meat  ot  the  court  may  l>e  reriewed  by  this 
court  when  formed  on  a  misconception  of  the 
law,  as  was  held  in  Smith's  Appeal,  6S  Oonn. 
135,  31  Atl.  029,  and  in  Beard's  Appeal,  64 
Conn.  526,  80  Atl.  775t  but  that  errors  Ualmed 
In  the  lawful  exercise  of  discretlcm  In  mak- 
ing the  fl^eetttm  or  appointment  could  iwt 
be  reviewed.  Sudd  proceMlng  by  appeal  Is 
an  anomalous  one.  It  confonndB  process  for 
biTCftlng  the  exercise  of  Judicial  power  by 
way  of  ordinary  Judicial  proceedings  In  pro- 
tecting an  individual  against  the  illegal  acts 
of  a  pobilc  officer  with  the  use  of  the  power 
of  appointment  as  a  means  Incident  to  the 
fall  exercise  of  Judicial  power.   It  is  evldoit 
that  the  Justification  of  such  Judicial  appoint 
ments  must  be  found  In  the  circumstances 
pecnllar  to  each  case.  While  the  necessity 
and  rights  of  each  department  to  use  the 
means  requisite  to  Its  unfettered  operatlrat  la 
dear.  It  Is  equally  clear  that  when  one  de- 
partment not  only  uses  the  means  appropri- 
ate to  another,  but  uses  them  for  the  purpose 
of  executing  the  functlcmB  of  that  other  de- 
partment, it  Is  not  in  the  exercise  of  its 
granted  power." 

We  condnde  that  the  dause  in  section  1 
of  said  act,  providing  that  the  court  shall  rec- 
ommend to  the  Qoreznor  the  appointment  of 
an  additional  Judge  **for  such  period  as  the 
eoort  may  consider  necessary  to  meet  the 
condition."  is,  at  least  as  to  the  fixing  of  the 
term  biy  the  court,  void,  being  the  exercise 
<tf  teslBl^t^  power  that  Is,  neither  as  a 
iffPiM  apfvoinlate  wt  necenary  to  the  exer- 


cise of  the  Judicial  or  supervisory  powers, 
granted  by  the  Constitution  to  that  depart- 
ment 

Counsel,  in  their  brief,  vlrtoally  concede 
that  the  act  Is  void  wherein  is  provides  for 
the  Supreme  Court  to  fix  the  term  of  office 
of  the  additional  Judge,  but  contend.  In  that 
event,  that  part  of  the  act  failing,  would 
leave  the  term  prescribed  by  the  Constitution 
open  for  such  additional  Judge.  In  their 
brief  they  assert:  The  question  to  be  de- 
cided is,  Is  the  limitation  of  the  term  of  the 
additional  Judge  essential  and  Inseparable 
from  his  appointment  and  official  duties? 
The  answer  to  this  Is  given  In  stating  the 
proposition ;  for  the  term  is  provided  by  the 
Constitution,  and  that,  being  the  superior 
law,  governs.  Prescribing  a  term  Inconsis- 
tent wltb  the  oi^anlc  law  in  no  wise  affecte 
Uie  rl|^t  and  power  of  the  Legislature  to 
increase  the  number  of  district  Judges  and 
provide  for  their  appointment  To  snmniar- 
lae:  It  is  clear  from  this  act  that  there  are 
two  distinct  intentions  of  the  L^slature: 
First  to  authorize  the  appointment  of  addi- 
tional dlstrjct .  Judges  where  the  necessltr 
exists.  Second,  to  limit  the  term  of  office 
to  a  period  less  than  four  years.  If  one  of 
these  Intentions  In  contrary  to  the  Consti- 
tution, does  It  necessarily  follow  that  both 
intentions  must  fall;  in  other  words,  does 
the  Intention  to  provide  for  an  additional 
Judge  depend  upon  the  intention  to  limit  his 
holding  office?  We  contend  that  the  first  In* 
tentloh  can  l^lly  stand,  while  the  second 
Intention  may  be  declared  unconstitutional, 
and  this  would  leave  the  judge  appointed  un- 
der this  act  to  hold  the  constitutional  term." 

The  rule  for  the  test  Is  laid  down  In  Coo- 
ley's  Constitutional  Limitations  (7th  Bd.) 
pp.  246,  247,  as  follovra:  "Where,  therefore, 
a  part  of  a  statute  Is  unconstltotlooal,  that 
fact  does  not  authorize  the  courts  to  declare 
the  remainder  void  also,  unless  all  the  pro- 
visions are  connected  in  subject-matter,  de« 
pending  on  each  other,  (9eratl]flg  together  for 
the  same  purpose,  or  otherwise  so  connected 
together  in  meaning  that  is  cannot  be  pre- 
sumed the  Legislature  would  have  passed  the 
one  without  the  other." 

In  the  case  of  Huntington  v.  Worthen,  120 
U.  S.  97,  102,  7  Sup.  Ct.  469,  471,  80  Ll  Sd. 
088,  690,  Mr.  Justice  Field,  in  delivering  the 
opinion  of  the  court,  said:  "It  Is  only  when 
different  clauses  of  an  act  are  so  depend^t 
vpon  each  other  that  It  is  evident  the  L^s* 
lature  would  not  have  enacted  one  of  them 
without  the  other — as  when  the  two  things 
provided  are  necessary  parts  of  one  system 
— ^that  the  whole  act  will  fall  with  the  In- 
validity of  one  clause.  When  there  is  no 
such  connectitm  and  dependency,  the  act  will 
stand,  though  different  parte  of  it  are  r»< 
Jected." 

In  the  case  of  Field  v.  Clark,  143  TT.  8. 
649,  651,  12  Sup.  Ct  495,  006,  36  L.  Ed.  811, 
Mr.  Justice  Harlan,  in  delivering  the  opinion 
of  the  court,  quoted  the  forcing  uceip? 
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with  appraral,  ai^  farther  said :  **It  cammt 
be  nld  to  1)6  erldokt  that  tlie  proriBiona  Im- 
poetng  dattee  on  imported  artides  are  to 
eogmeeted  witti  or  dQ)ei]deait  upon  those  glr- 
Inff  boimtles  iq>on  the  prodnctlon  of  sugars 
In  tills  eonntrr  that  the  former  would  not 
hare  Tteen  adt^ted  ezc^  In  connection  with 
the  lattw.  Undoubtedly  the  object  of  the 
act  was  not  oolj  to  raise  rerenne  for  the  snp- 
Iport  of  the  goremmait,  bat  to  so  exert  the 
power  of  laying  and  collecting  taxes  and  do- 
tles  as  to  enconrage  domesttc  mannfactares 
and  Industries  of  different  kinds,  upon  the 
soecesB  of  which,  the  promoters  of  the  act 
claimed,  materially  depended  the  national 
prosperlfy  and  the  national  safety.  Bnt  It 
cannot  be  assumed,  nor  can  It  be  made  to 
appear  from  the  act,  that  the  provisions  im- 
posing duties  on  the  imported  articles  would 
not  have  been  adc^ted  except  in  connection 
with  the  clause  glTlng  bounties  on  the  pro- 
duction of  sugar  in  this  country,  niese  dif- 
ferent parts  of  the  act,  in  respect  to  their 
operation,  have  no  legal  connection  whatever 
with  each  other.  They  are  entirely  separa- 
ble In  their  nature,  and,  In  law^are  wholly 
Independ^t  of  each  other.  One  relates  to 
the  Imposition  of  dntles  ppon  Imported  artl* 
dee ;  the  other,  to  the  apinmprlation  of  mon- 
ey from  the  treasury  for  bounties  on  artt 
dea  produced  In  this  country.  While,  in  a 
general  sense,  both  may  be  said  to  be  parts 
of  a  system,  neither  the  words  nor  the  gen- 
eral scope  of  the  act.  Justifies  the  belief  that 
Oongteaii  Intended  they  should  operate  as  a 
whole,  and  not  separately,  for  the  purpose 
of  accomplishing  the  objects  for  which  they 
Were  respectively  designed." 

In  the  case  of  Warren  et  al.  r.  Mayor,  etc.. 
of  Charlestown,  2  Gray  <MaBa.)  99,  Mr.  Chief 
Justice  Bhaw,  In  delivering  the  opinion  of  the 
court,  said:  "But  this  must  be  taken  with 
this  limitation:  that  the  parts  bo  held  re- 
spectively constitutional  and  unconstitution- 
al must  be  wholly  independent  of  each  other. 
But  If  they  are  bo  mutually  connected  with 
and  dependent  on  each  other,  as  conditions, 
considerations,  or  compensations  for  each 
other,  as  to  warrant  a  belief  that  the  legis- 
lature intended  them  as  a  whole,  and  that, 
If  all  could  not  be  carried  into  effect,  the 
L^Islature  would  not  pass  the  residua  In- 
dependently, and  some  parts  are  unconstl- 
tntlonal,  all  the  provlsIonB  which  are  thus 
d^ndent,  conditional,  or  connected,  mnst 
faU  with  them." 

Counsel  for  petitioners  Insist  that,  al- 
though that  part  of  the  act  providing  for  the 
period  or  term  to  be  fixed  by  the  Supreme 
Court  falls,  the  term  of  Buch  additional  Judge 
then  is  that  prescribed  In  the  Constltutltm. 
In  such  event,  every  such  additional  Judge 
becomes  a  fixture  and  a  permanent  officer. 

Now,  what  waB  the  intention  of  this  act? 
Was  it  contemplated  that  the  Supreme  Court 
might  fix  the  term  to  extend  with  that  of  ttie 
regular  elected  district  Judge?  And  was  It 
nirther  contemplated  that  the  Sopreme  Court 
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might  fix  a  shorter  term?  Ih  Out  event,  the 
Aortar  term  mlg^t  fall,  and  the  regular  tern  , 
stand.  But  sectl<m  2of  said  act  says:  ''And' 
provided  further,  that  no  appolntmrat  under 
this  act  diall  extend  beiyond  Januaiy  l>t» 
1911."  It  is  evident  that  the  Lcglalataie 
did  not  IntOkd  that  any  farther  term  Aonld 
be  created,  and  the  ^esamptton  Is  that,  If 
the  L^Uature  had  intended  to  create  fur- 
ther terms,  th^  would  have  done  so.  But, 
havtzv  Indicated  that  they  did  not  Intend 
to  create  further  terms,  if  we  are  to  take  the 
constructicHQ  suggested  by  counsel,  we  woald 
be  writing  a  meaning  Into  the  law  Qiat  was 
neror  contemplated  by  the  L^^latnre.  Un- 
der the  rule  laid  down  by  Mr.  Cooley,  supra, 
and  by  Mr.  Justice  Field  in  the  case  of  Hont- 
Ington  V.  Worthen,  supra,  and  by  Mr.  Justice 
Harlan  in  the  case  of  Field  v.  Clark,  supra, 
the  true  test  is.  Is  it  an>arent  from  the  act 
that  the  Legislature  would  liave  enacted  the 
law  as  it  stands  after  the  void  part  is  strldc- 
en  out?  We  would  not  be  Justified  In  readi* 
bog  such  a  condualon,  when  the  llmltatton 
is  written  in  the  proviso,  "that  no  ai^lnt 
ment  under  this  act  shall  extend  b^imd  Jan- 
uary 1st,  1911" — a  sh<Mrter  term  than  the 
regular  term,  as  iwovided  for  In  the  Con- 
stitution. 

Hence,  we  reach  the  ccmduslon  that  the 
provisions  of  this  act  are  so  connected,  and 
dependent  upon  each  other,  that  the  L^Is* 
lature  would  not  have  enacted  (me  without 
the  other,  at  least  it  cannot  be  presumed  that 
the  Legislature  would  have  passed  one  with- 
out the  other. 

4.  Havii^  reached  the  foregoing  concla- 
slon,  it  is  not  necessary  to  determine  whether 
or  not  that  iMrtion  of  section  2  of  said  act. 
which  provides  that  no  appointment  thereun- 
der shall  extend  beyond  January  1,  1911,  is 
In  conflict  with  that  portion  of  section  9,  art. 
7  (Bunn'a  Ed.  S  178)  of  the  Constitution, 
which  provides  that  "the  term  of  office  of 
the  district  Judge  shall   be  four  years. 
•   •   •   The  term  of  the  district  Judges 
elected  at  the  first  election  shall  expire  orx 
the  last  day  next  preceding  the  second  Mon- 
day in  January,  1911,  and  the  Judges  of  the 
district  court  thereafter  shall  be  elected  at 
the  general  election  next  preceding  the  com- 
mencemeot  of  their  terms  of  office."  Bnt  it 
being  a  question  of  great  Importance  to  tbe 
state,  and  to  the  Legislature  In  •passing  leslB- 
latlon,  we  state,  In  our  Judgment,  the  dause 
"until  otherwise  provided  by  law"  is  merely 
a  limitation  upon  the  sentence  in  which  it 
appears,  and  IB  not  a  limitation  or  qualifica- 
tion upon  the  subsequent  part  of  said  section. 
For  If  said  dause  qualifies  the  entire  sec- 
tion, why  was  the  dause  "until  tbe  Legisla- 
ture shall  otherwise  inovlde"  incorporated  In. 
tbe  following  porttcm  of  Bald  section :  "The 
time  of  convening  the  district  court  in  eacb 
county  in  this  state,  until  the  L^lslataire 
shall  otherwise  provide,  and  the  duration  oC 
the  term,  shall  be  fixed  by  the  Supreme  Ooarfe 
of  the  state^l  Hence  the  additional  coodi^ 
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lion  that  fbe  prorlidOD  for  tiu  tenn  of  tbe 
Bddltloiial  Jadge.  belnc  in  ccmfUct  with  the  pio- 
Tlsloa  of  aectton  9,  article  7,  mpra.  Is  Toid. 

ReadUnc  the  inerltable  concloston  that 
that  portion  of  Bald  act  proTldlng  for  the  ap- 
pointment of  additional  Jndgee  falto,  as  being 
in  ccmfllct  witli  onr  Oonirtltatlon,  tor  that  rea- 
sw  the  petition  for  tiie  recraunendatlon  for 
flie  appolntmoit  of  an  additional  lodge  for 
the  Seventh  Judicial  district  la  dismlned.  All 
the  jQsticee  ctmcor. 


TOWN  OF  BUFAtLA  t.  GIBSON  et  al. 
(Supreme  Oonrt  of  Oklahoma.   Not.  18,  1908.) 

L  Counties  (J  35*)— Couhtt  Seat— EtEonoH 
— Majobitt— What  CoNeTmrrM. 

For  tiw  parpoM  of  determiDinx  the  majori-. 
tr  of  th»  votes  cast  at  a  special  election  called 
to  vote  opon  the  location  or  relocatioo  of  a 
Goonty  seat  ia  accordance  with  the  provislonB  of 
section  6  of  article  17  of  the  Constltation  (sec- 
tioDS  828  to  88^  iDclasiTe,  Bairn's  Edition),  all 
of  the  valid  I^al  ballots  cast  on  the  qaestioQ 
intelHKible  as  wril  as  nniDtelligible  should  be 
considend,  and  to  effect  a  removal  It  must  be 
made  to  affirmatiTely  anwar  that  a  majority  oi 
this  nomber  were  cast  in  favor  tlMieof. 

[Ed.  Note.— For  other  cases,  set  Oonnties.  Dee. 
Dig.  I  85.*1 

2.  COUNTIKB  (I  85*1— COUNTT  SEAT— BLEO- 

noiTS— Contest— BE -EXAHiKATjoH  ahd  Re- 

ooum  OF  Baixots. 

Where,  in  andi  a  case,  there  ts  an  allegation 
showiof  that  the  city,  town,  or  place  mention- 
ed in  the  certificates  as  hariDs  received  a  ma- 
jority of  the  votes  cast  did  not  In  fact  receive 
sach  majori^,  but  that  there  were  other  ballots 
not  counted  In  said  certificates  proper  to  be  con- 
sidered in  estimating  the  nomber  on  which  such 
majority  should  be  compated,  then  the  ballots 
became  the  best  evidence  of  the  facts  and  should 
be  counted. 

[Ed.  Note.— For  other  cases,  see  Counties. 

Cent.  Dig.  f  43;  Dec.  Dig.  | 

8.  Countieb  (I  S5*)  — CotTWTT  Seat  — Blbo- 
TioNEH-MAjoErrr- What  Constitdtes. 
Distintruished  ballots,  Illegal  ballots,  such  as 
ttiose  cast  by  persons  other  than  qualified  elect- 
ors, and  blank  ballots  should  t>e  excluded  fnHU 
estimation  In  making  ap  the  aggregate  number 
on  which  snch  majori^  Is  to  Iw  computed. 

[Ed.  Note.— For  other  cases,  see  Gonntlea,  Dee. 
Dig.  i  85.*] 

4^  E^LBcnoNB  d  191*)  —  Ballots  —  **Distih- 

QinsHBD  Baixots"— What  Abe. 

A  "distinguished  ballot,"  which  cannot  be 
counted,  la  one  which  bears  an  identification 
mark  made  by  the  voter  or  made  wIOi  his  con- 
nivance,  coiwent,  or  knowledge,  and  made  for 
the  purpose  of  oistingniBhinr  that  ballot  from 
the  others  cast. 

(Ed.  Note. — For  other  cases,  see  SQections, 
Cent.  Dig.  S  167;  Dec.  Dig.  {  194.*] 

0,  CoTTHTiES  (H  85*)- Oountt  Seat  — Bleo- 
Tioif  B— MAjOBrrr- What  Constitdivs. 
Ballots  on  which  the  election  officials  have 
placed  nomben.  If  otherwise  valid,  should  be 
counted  as  cast,  where  it  is  not  shown  that  such 
nombering  was  done  prior  to  the  time  of  the 
canvass  and  with  the  ctmniTance,  consent,  or 
knowledge  of  the  electors,  for'  tlia  purpose  (tf 
fraodnlenUy  dlstingoishing  tliem. 

tSd.  Note.— For  other  eases,  see  Ooontles^ 
Dec  Dig.  I  85.*] 

E^ane,  dissenting. 
(Syllabus  by  the  Court) 


Original  proceedings  In  a  county  seat  con- 
troreniy  by  the  Tovn  of  Ifafanla  against 
Charles  Gibson  and  others,  ccautltntlng  the 
Board  of  Commlsalonera  of  McIntoA  County, 
and  others,  to  restrain  tlie  carrying  into  e^ 
feet  of  a  ptodamatton  the  Governor,  de- 
chirlug  the  Town  of  Checotah  to  hare  re- 
c^ved  a  majority  of  all  the  to^  cast  for 
connty  seat  of  Mcintosh  Comity.  Petitlw 
sustained 

Tully  A  OoUIer,  for  plaintiff.  Dale,  Bier- 
rer  ft  Hegler,  Horace  B.  Reubelt,  Charles  R. 
Freeman,  and  Ohessie  Mcintosh,  for  defend- 
ants. 

DUNN,  J.  This  controvowy  grows  ont  of 
a  special  election  .called  1^  the  Goronor  of 
tlie  state  of  Oklahoma  pnrsoant  to  a  peti- 
tion tiled  In  his  office  by  the  electors  of  Mc- 
intosh conn^.  The  •retoms  of  the  same 
wen,  in  accordance  with  law,  forwarded  to 
his  office,  and  he  canvassed  the  same,  and 
on  the  6th  day  of  Jane,  1908,  Issued  his  proc- 
lamation, in  which  he  declare^  that  the  "to- 
tal vote  cast  at  said  election  for  county  seat 
of  Mcintosh  connty,  Oklahoma,  was  8,281; 
snd  that  of  said  votes  the  city,  town,  or 
place  of  Checotah,  wMch  was  duly  and  le- 
gally sheeted  as  candidate  for  connty  seat 
at  said  election,  received  1,647  Totes,  wlilch 
Is  a  majority  of  all  the  TOtes  casT*  at  said 
election,  and,  in  accordance  therewith,  pro- 
claimed cniecotah  as  tlw  legally  eleded  comi- 
ty seat  of  McIntoA  connty.  Bnfaula  and 
Stidham  were  each  competitors  In  the  con- 
test former,  behig  the  town  nominated 
as  the  conn^  seat  by  the  constltnti<mal  con* 
Tcntlon,  receiTed  1,200  votes;  the  latter,  881 
nils  action  Is  hnmght  In  this  eoort  by  Bn- 
fanhi  for  the  pnrpcse  of  restraining  the  car- 
rying into  effect  of  the  said  prodamatlon  nn- 
dw  the  authority  of  sectltmB  16  and  17  of 
article  4,  of  chapter  81,  p.  S8D^  of  ttw  Session 
Laws  of  ddatuma  of  1907-<^  being  one  of 
the  Miactments  of  the  first  state  L^Uiatare. 
On  the  making  op  of  ttw  laroes,  the  cause 
was  referred  to  Jtibn  A.  Bony,  Esq.,  as  a 
qiMdal  referee,  to  take  the  erldenoe  and  re- 
port the  same  with  his  findings  of  fact  and 
conciuaUma  of  law. 

It  will  be  obswred  that  the  Governor  bas- 
ed his  finding  and  proclamatlim  upon  the 
number  ct  votes  cast  which  wen  actnaVy 
counted  for  the  differmt  candldatea.  Coun- 
sel for  ^alntut  In  the  petition  filed  takes 
exception  to  this  manher  of  arriving  at  the 
actual  number  of  votes  cast;  and  In  para- 
graiA  8  thereof  averred  Uiat  tiw  proper  rule 
to  be  observed  In  ttM  ascertainment  of  the 
actual  nnmber  of  votes  out  Miould  be  by 
taking  into  conslderatl<m  not  only  the  votes 
wblc3i  were  actually  cast  and  counted  for  the 
different  candidates,  but  all  the  ballots  nlilch 
wen  cast.  Indndlng  those  which  were  mu- 
tilated and  uncounted,  as  well  as  those  which 
were  Intelllgltde  and  counted.  This  para- 
graph Is  as  follows:  ^Tbat  at  Bw  said  elec^ 


Tor  sthar  ossss 


sss  seme  tople  and  ssetlOB  NVMBBB  fai  Dee.  a  Am.  XMgs.  1M7  te  date,  ft  Bspottsr 

Digilized  by  Google 


tm 


98  PAOIFIO  KBFOBTBB. 


(OkL 


Hon  beld  on  the  said  23d  day  of  May.  1908, 
there  were  in  fact  cast  tblrty-three  huDdred 
and  flftjr-two  (a,862)  TOtea,  and  that  of  sald- 
votea  BO  cast,  the  town  of  Cbecotah  received 
sixteen  hundred  and  forty-seven  (1,617)  votes, 
the  town  of  EJofaula  received  twelve  hundred 
(1,200)  votes,  the  town  of  Stldham  received 
three  hundred  and  eighty-four  (884)  votes, 
three  votes  were  marked  on  the  poUbooka 
'Challenged,'  fifty-three  (53)  ballots  letomed 
marked  'UntUated,'  two  (2)  votes  marked  on 
the  poll  list  •Expoeea,'  and  slxty-flve  (QSi 
votes  not  accounted  for  at  all,  and  that  a 
majority  of  said  votes  cast  Is  sixteen  hundred 
and  seventy-seven  (1,677),  and  that,  notwith- 
standing, the  aald  town  of  Obecotah  reoeiTed 
thlr^  &0)  votes  leas  than  a  majority  of  all 
the  votes  actually  cast  at  said  electl<Hi,  bii 
excellency,  Oharles  N.  Haskell,  Govanor  of 
the  state  of  Oklahoma,  acting  aa  a  board  of 
canvassers,  wrongfully  rejected  all  ot  the 
votes  shown,  by  said  pollbooks  as  cast,  ex- 
cept the  votes  that  w&te  cast  tw  the  reoieo- 
Uve  towns  that  were  candidates  at  said  elec- 
tion, and  the  votes  returned  as  mutilated, 
and  aa  shown  by  a  copy  of  his  proclamaticni 
wtilch  is  hereto  attached,  marked  lixblblt 
A,*  and  made  a  part  hereof,  unlawfully  de- 
clared that  Ghecotah  had  received  a  majori- 
ty of  all  the  votes  cast  at  said  election,  and 
was  named  as  the  location  of  the  pormanent 
coonty  seat  of  said  eoonty  of  Mcintosh,  atate 
of  Oklah(»na." 

The  referee  after  qualifying  nndtf  his  ap- 
pointment, with  the  parties  before  him,  open- 
ed the  ballot  boxes  containing  the  ballots 
polled  at  the  Section  and  received  all  of  the 
evidence  offered.  It  may  well  be  stated  here 
that  there  la  no  allegation  of  frand  of  any 
kind,  and  It  Is  agreed  that  the  ballots  b^ore 
the  court  are  the  same  ones  cast  by  the  elect- 
an  ol  the  county.  The  referee  found  and 
condnded  as  a  result  <a  his  Investlgatlao, 
as  follows: 

"I  therefore  find  from  the  evidence  and  a 
con^ntatlon  of  all  ballots  cast  in  said  elec- 
tion in  aald  county:  That  the  total  number 
of  votes  and  ballots,  including  the  mutilated 
ballots,  were  three  thousand,  three  hundred 
and  flfty-flve  (3,356).  Tbat  the  total  number 
of  ballota  cast,  exclusive  <^  mutilated  ballots. 
were  three  thousand,  two  hundred  sixty-eight 
(fifiOSt.  Of  the  total  number  ot  votes  cast, 
exdnslve  of  mutilated  ballots,  Ghecotah  re- 
ceived <me  thousand,  six  hundred  and  sixty- 
four  (1,601):  Bnfanla,  one  thousand  two  hun- 
dred and  fifteen  (1,215);  and  Stldham,  tbree 
hundred  eighty-nine  (SS9). 

Oiecotah   1.664 

Ekifania    1>2]5 

Stldham   389 

838 

*That  the  total  number  of  mutUated  bal- 
lots were  elghty-sevea  0S7).  That  nelthor  of 
said  towns,  candidates  In  said  election  for 
tiie  location  of  said  county  seat,  rec^ved  a 
majority  of  the  rotes  cast" 


Oonns^  for  botti  parties  have  filed  excep- 
ticms  to  this  report;  connsti  for  Eufaula  tak- 
ing the  poslUoa  that  many  of  the  ballots 
which  ware  counted  for  Obecotah  by  the 
referee  woe  mutilated,  and  ahonld  not  have 
been  so  counted,  while  counsel  for  CSiecotah 
urge  with  equal  Insistence  that  many  of  the 
votes  which  were  declared  by  the  referee 
as  mutilated,  and  not  to  be  counted,  were  in 
fact  cast  for  Ghecotah.  No  datm  Is  made 
on  the  part  of  Bosnia  that  it  recdved  a 
majority  of  the  votes  cast  in  the  electlra. 
The  whole  effort  of  its  coons^  b^ng  devoted 
In  reducing  the  number  of  votes  oonnted  for 
Oheootah  to  a  point  bdow  a  majesty  of 
those  cast,  while  the  effort  of  -coonsel  for 
Owcotah  has  been  to  secure  the  oounting  of 
a  sufilcieot  number  to  raise  its  numbw  above 
ttae  majorltj  of  votes  considered  in  making 
up  the  total  number  of  votes  cast,  or  to  re- 
duce the  total  cMisIdMred  to  a  point  where 
those  counted  would  constltnte  the  number 
required. 

We  are  fuUy  Impressed  with  the  Impor- 
tance ot  thla  controvert,  not  only  to  the 
litigants  Immediately  involved,  bnt  to  the  cit- 
izens of  the  county  of  Mcintosh  and  the 
state  generally,  and  particularly  to  those 
counties  where  wmtroveralea  of  like  charac- 
ter are  pending,  and  we  have  given  the  qoes- 
tlon  Involved  herein  our  most  anxious  and 
omslderate  attention.  The  ballots  brought 
into  question  by  the  parties  have  all  heea 
scnitlnlaed  by  the  entire  court,  and  on  the 
facts  found  tiwre  Is  entire  accord  amonc  its 
membos. 

Counsel  for  Obseatah  objected  to  the  open- 
ing of  the  ballot  bans  and  recounting  tbe 
ballots  in  I3ie  absence  of  a  diarge  of  traiid. 
basing  flila  objection  uimn  that  porti<m  of  sec- 
tion 7,  art  1.  c  17,  p.  288,  Sees.  Laws  1906,  pro- 
viding for  a  cerdflcate  showing  the  number 
of  votes  received  by  each  candidate,  and  which 
provides  that:  **Sudli  certUlcates  when  prop* 
erly  executed  and  returned  shall  be  pri- 
ma fade  evidence  at  the  numb^  of  votes 
recdved  1^  eadi  candidate  aa  shown  th»e- 
in  and  in  case  of  variance  betweoi  the  to- 
tals as  shown  by  said  certifloates  and  the 
tally  sheets,  in  the  absence  of  fraud,  the  cer- 
tificate ehfljl  contrd."    The  objectitm  vras 
overruled,  owing  to  the  language  of  our  Con- 
atltutknu  which  provldea  that  In  county  seat 
dections  therm  Is  to  be  considered  not  only 
the  vote  counted  for  the  dlir«»nt  candidates, 
but  this  vote,  to  be  effective,  must  be  a  ma- 
jority <tf  the  votes  cast,  and,  where  thwe  are 
all^tlcms  showing  that  the  votes  received, 
as  shown  by  audi  certificate  do  not  constjtnte 
a  majority  of  the  votes  cast,  then,  under  such. 
constltutloDal  provision.  It  becomes  necessa- 
ry to  open  the'  ballot  boxes  to  asc^rteln  tb« 
Bggr^ate  number  on  whidi  to  estimate  such 
majOTlty.  The  law  rdatlng  to  candidates  for 
paUlc  <^ce  requires  the  successful  party  to 
recdve  bat  a  i^nrallty  or  majority  of  tha 
valid,  let^  intelligible  ballots,  but  not  a 
majority  of  the  rotes  cast  as  In  coonty  seat 
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dectluL  B<nce  In  oor  JodgnwiLt  It  wu 
proper  and  neceamy  to  open  tbe  ballot  Ikuc- 
Gfl,  u  tbe  ballots  thetnaelTes  are  the  best 
erldence  ot  the  nlthnate  fact  to  be  ettab- 
llsbed. 

The  report  made  by  the  teteee  ahowa  that 
the  most  oarefnl  attentimt  was  slven  to  tiie 
qaestlonB  before  him  and  evinces  a  conqm* 
b^uiTe  grasp  of  tbe  proposttltBia  Involved. 
Our  statute  (section  2S2,  art.  15,  c.  60,  par. 
4480,  Wilson's  Rev.  &  Aim.  St  OU.  190^. 
provides  that,  "when  tbe  referee  to  to  report 
tbe  tacts,  the  r^rt  has  the  effect  of  a.  spe- 
cial verdict**  and  tbe  ceoaal  mle.  nnder 
this  Btotnte,  Is  that,  where  a  cause  Is  refer- 
red to  a  referee*  with  tiie  powor  to  hear  and 
determine  the  same  and  to  report  Us  flndings 
of  fact  and  condnslons  ot  law  thereon,  the 
same  wUl  not  be  set  aside  as  against  the 
erldence,  althongh  tbe  testimony  Is  conflict- 
ing, If  there  la  legal  evidence  reasonably 
trading  to  aostaln  the  flndings  apm  whldi 
his  condu^ona  are  based.  Sliannon  v.  Fetb- 
erbridge,  17  Okl.  607.  87  Faa  66S:  Erlsman 
V.  Kerwin,  8  OU.  fiS,  SO  Paa  858;  Harper 
V.  ^DdricfcB,  49  Kan.  718^  81  Fac.  734. 

TIM  foregoing  states  the  rule  generally 
appUcaUe  where  the  evidoice  is  oral,  and  not, 
aa  tn  tin  case  at  bar,  made  up  entlr^  of 
ballots  which  are  construed  by  tbe  court 
mder  tbe  UmltationB  made  in  tbe  election 
law,  aa  any  other  written  Instrument  State 
ex  rtiL  Blodgett  v.  Eagan.  116  Wis.  417,  91 
N.  W.  984;  Feople  v.  Sazton.  22  N.  T.  800, 
78  Am.  Dec.  191;  Bntledge  v.  Crawford,  91 
GaL  626,  27  Pac.  779, 18  L.  B.  A.  761.  25  Am. 
St  Rep.  212;  Farvtn  v.  Wlmb^  et  al..  130 
lad.  561,  80  N.  SL  790,  16  U  B.  A.  775,  80 
Am.  St  Rep.  254;  Wtam  v.  Blackman.  220 
lU.  108,  82  N.  XL  215,  120  Am  St  Bep.  287. 
But  ^e  rule  has  no  appllcattm  in  an  elec- 
tion contest  where  tbe  ballots  In  controversy 
have  been  returned  to  the  court  by  the  ref- 
eree, and  under  which  by  agreement  of  coun- 
sel, or  by  his  finding,  their  Identity  as  being 
the  ones  cast  is  established.  Thtir  legal 
effect  is  a  question  of  law  whldi  presents  It- 
self to  the  court  clear  and  free  from  any  pse- 
anmptlon  arising  out  of  the  holding  of  the 
referee.  Moore  on  Facta,  |  1278;  Faulkner 
V.  Simma.  68  Neb.  209,  89  N.  W.  171,  91  N.  W. 
113. 

Bntertaining  this  view  of  the  law,  we  have 
;ai>efully  gone  over  and  examined  tbe  cbal- 
tenged  ballots,  and,  while  we  find  several 
blank  ballots  and  two  we  held  to  be  dla- 
tingniabed,  there  ven  not  a  sufficient  nnm- 
ber  of  either  to  reduce  the  whole  number  of 
votes  counted  as  cast  In  the  a^regate  to  a 
point  where  the  vote  counted  for  Checotah 
would  give  it  a  majority;  nor  did  the  consid- 
eratlon  of  the  ballots  counted  for  Checotah 
nor  thooe  not  so  counted  and  to  which  counsel 
exoq>ted  make  a  sufficient  change  In  the  re- 
mit to  cause  a  reversal  of  the  conclusion 
readied  1^  Hit  refereft  In  addition  to  the 
qaetfOosM  which  arose  in  considering  the 
stparaf  ballots  caati  then  is  ineaaited  an- 


oUiw,  InvidTlng  16T  baHots  on  the  back  <tf 
ea<A  of  wmcb,  appeared  a  number.  These 
were  cast  in  time  diflttnit  predncte,  and  ot 
tbem  diecotah  received  66;  BnCauIa,  07;  and 
Stidham,  16.  Tbe  retoree  found  that  these 
numbers,  wUcli  were  consecutive,  were  made 
1^  the  election  offldala,  and  there  is  no  evi- 
dence befttie  us  to  show  that  any  of  the  vo- 
ters ritlier  connived  at,  otmsented  to,  or  had 
any  knovriedge  that  this  was  being  dtme. 
Nelttier  Is  there  any  evldraice  to  rastain  a 
finding  that  any  voter  Intended  or  consented 
to  having  his  ballot  so  marked  for  the  pur- 
pose of  dlstlngnlshlng  it  An  infection  ct 
the  ballots  convinces  us  that  the  election  offi- 
cials, and  not  the  votBrs,  made  tlie  numbers. 
The  materiality  of  the  Issue  raised  is  apini^ 
«it  when  we  consider  that,  should  these  be 
held  to  be  distlngnisbed  ballota-^t  is,  bal- 
lots fraudulently  marked  for  the  purpose  ot 
distinguishing  them — and  should  we  further 
hcM  that  they  cannot  be  counted  or  conald- 
wed  for  any  purpose,  either  for  the  town 
tor  wtildi  cast  or  to  making  up  the  sum  total, 
to  be  considered,  then  the  vote  received  by 
Checotah  would  be  a  majori^  of  tihe  votes 
cast;  bnt  should  they  be  allowed  to  stand 
and  be  counted  as  lawfully  expressing  the 
elector's  wish,  the  vote  counted  for  Checotah 
wonM  be  less  than  the  requisite  number.  Let 
us  see,  then,  what  is  required  to  constitute 
a  distinguished  ballot 

The  general  rule  semns  to  be  as  stated 
Judge  Irwto  In  the  case  of  McClelland  v.  Br> 
win,  16  Okl.  622,  86  Pac.  287,  wherein  he 
said:  "We  think  that  to  constltnte  a  dis- 
tinguishing mark,  the  mark,  whether  made  by 
the  use  of  a  letter,  figure,  or  character, 
should  be  such  a  mark  as  shows  an  Inten- 
tion on  the  part  of  the  voter  to  identify  or 
dlstlngutsh  hlfl  particular  ballot  from  others 
of  this  class,  and  any  marks  inadvertently 
iftade  on  a  ballot  or  made  through  carelees- 
ness  or  ignorance,  which  does  not  show  upon 
the  face  of  the  ballot  that  such  mark  was 
made  with  the  Intention  of  distlngulshtog  that 
ballot  from  oth»s  of  the  same  class,  or  that 
that  result  would  be  accomplished  by  the 
mark,  should  not  be  treated  aa  a  distinguish- 
ing mark.  Human  experience  teaches  us 
that  It  is  often  very  difficult  to  preserve  ab- 
solute cleanness  and  neatoess  of  the  ballot; 
that  to  marktog  the  various  names  on  the 
ballot  with  the  device  provided  by  the  elec- 
tion officers,  a  man  wUl  through  toadvertence 
or  carelessneM  place  a  stanqt  where  It  is  not 
Intended  to  be,  and  on  discovering  the  error 
will  Immediately  correct  it  and  at  the  same 
time  this  toadvertent  or  careless  marking 
will  not  be  done  i^th  the  totentitm  of  idoitl- 
fying  this  particular  ballot  nor  win  such 
be  the  result  nor  do  we  think  that  the  law 
should  be  BO  strictly  construed  as  to  render.  In 
the  absence  of  fraud,  such  a  ballot  ill^al." 
In  support  of  the  rule  thus  laid  down,  the 
following  extract  token  from  tlie  case  of 
Fatker  v.  Hughes,  foond  to  64  Kan.  216,  6T 
Fac.637,  6«X..B.A.37Qk«lAi&8t  Bap^ 
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216»  whereSn  the  Supreme  Court  of  that  state 
was  paadng  on  the  aaine  qaestIoii«  was  quot- 
ed: **A.  ballot  bearlns  a  dtotlngnfahhig  mark 
purposely  made  ataonld  be  rejected  If  the 
mark  la  ot  rodt  nature^  w  Is  ao  placed  <m 
the  ballot;  Qiat  the  judges  or  courts  might 
find,  in  the  abaoice  ot  testimoiiy.  or  upon  tee- 
tlmoDy  If  offered,  tiiat  thm  were  reasonable 
grounds  for  believing  that  such  mark  was 
made  br  the  voter  with  the  Intent  ttiat  his 
ballot  should  be  distinguished  from  others 
In  the  box;  that.  In  determining  -what  bal- 
lote  should  be  counted,  the  court  should  look 
at  the  questioned  one,  and  frmn  such  Inq^ec- 
,tl(Hi,  aided  by  the  notorious  tacts  and  dr- 
cunwtances  of  the  dectttm  at  whlidi  It  was 
cast,  determine  whether  the  quesUmied-mark 
was  intended  by  the  voter  as  a  distlngnlBhlng 
mark  or  not,  and  If,  upon  sudi  inepectlon 
and  conslderatlcm,  aided  by  evldoice  aliunde 
If  offered,  the  court  shoi^d  conclude  that  the 
maA  was  made  tor  the  purpose  of  dtetln- 
gulshlng  the  ballot,  or  mt|^t  be  reasonably 
thought  to  be  80  Ihtttided,  the  ballot  should 
not  be  cotmted.** 

We  are  not  referred  to,  nor  have  we  been 
able  to  find,  any  case  irtierein  this  Idimtlcal 
question  has  beai  decided.  a%e  nearest  ap- 
proach to  it  Is  a  case  decided  by  the  Su- 
preme Court  of  Nevada.  Lamlp  t.  Bu^er. 
22  Nev.  426,  41  Pac.  782,  80  L.  B.  A.  364. 
The  statute  ot  Nevada  provides  that  any 
ballot  <ni  which  appears  "names,  words,  or 
marks,  written  or  printed,  except  as  pro- 
vided In  this  act,  shall  not  be  counted."  The 
statute  (tf  Oklahoma  <m  the  same  proposition 
(section  8,  c.  17,  art  1,  p.  238,  Sess,  Laws 
ISOSi  ^ovtdes  that  "any  ballot  which  bears 
any  dtotlugnlshlng  mark,  or  on  which  any 
wrIUng  api>ear8  with  pen  or  pencil,  and  any 
ballot  ttpcm  yrbi&i  the  judges  are  unable  to 
agree  as  to  how  it  shall  be  counted,  the  same 
shall  not  be  counted  but  shall  be  designated 
as  mutilated  ballots,  and  ahall  be  preserved 
and  kept  separate  from  the  ballots  counted." 
The  scope  and  efTect  of  these  two  statutes, 
it  will  be  observed,  are  practically  the  same. 

Under  the  election  act  of  Nevada,  the  bal- 
lots are  prepared  in  three  parts;  the  stub, 
separated  by  a  perforated  line  from  the 
ballot  proper,  and  a  slip,  also  separated  In  the 
same  manner;  the  stnb  and  the  slip  each 
bear  a  corresponding  number.  Under  the 
law,  It  was  the  duty  of  the  election  official  to 
deliver  to  each  voter  one  of  the  ballots  de- 
tached from  the  stub  and  bearing  the  slip 
with  the  number  as  stated.  After  being 
stamped  as  provided  by  law  by  the  voter 
and  returned  to  the  election  official,  it  was 
his  duty  to  detach  from  the  ballot  the  dip 
bearing  the  number.  In  one  precinct  the 
officials  neglected  to  do  this,  but  deposited 
the  ballots  with  the  number  still  attached, 
and  counted  the  ballots  as  cast  Just  as  the 
ballots-  In  the  case  at  bar  were  counted,  not- 
withstanding the  fact  that  they  contained 
numb^  placed  thereon  by  the  election 
■olals.-  On  ft  eontast  Mng  brongbt  on  tiM 


statute  which  provided  as  above  set  out,  the 
Supreme  Court  of  that  state  said.  In  con- 
struing the  same: 

"This  meaning  is  undoubtedly  to  be  ascer^ 
talned  frwn  the  langua^  of  the  act  viewed 
to  the  light  of  the  circumstances  under  whl<di 
It  Is  used.  If  plato  and  unambiguous,  it  must 
be  construed  as  It  reads,  no  matter  how  un- 
reasonable its  operation  may  be.  But  as  It 
is  not  to  be  presumed  that  the  Legldatnre  In- 
tended to  enact  an  unreasonable  or  unjust 
law,  where  audi  would  be  the  result  of  its 
operation  If  construed  In  a  certain  way,  and 
the  language  la  not  positive  and  direct  to 
that  effect,  It  Is  the  duty  of  the  courts  to 
cast  about  to  see  If  It  la  not  susc^tlble  of 
some  other  construction,  and  to  doing  this 
they  should  consider,  not  only  the  language 
used  In  some  particular  section,  but  the 
whole  scope  and  purpose  of  the  act,  and 
adopt,  if  possible,  such  a  construction  as  will 
harmonize  the  various  sections  with  this  pur- 
pose and  with  the  demands  of  justice.  *  •  * 
Where  It  is  forbidden  to  count  ballots  con- 
taining names,  words,  or  marks  other  than 
those  provided  for  in  the  act,  notwithstand- 
ing the  generality  of  the  language  only  such 
as  to  tend  to  distinguish  the  ballots  were 
Intended,  and  such  as  were,  or  may  have 
been,  placed  upon  the  ticket  for  that  purpose. 
*  •  •  They  are  Instances  of  where  the 
language  has  overrun  the  Int^tlon.  But  In 
the  case  we  have  to  deal  with  here,  the 
marks  upon  the  ballots  (admitting  ttiat  marks 
upon  the  strip  attached  to  the  ballot  are 
marks  upon  the  ballot  Itself,  as  Is  doubtlen 
within  the  Intention,  If  not  the  letter,  of 
the  law),  although  not  i^ced  thereon  In- 
tentionally, nor  with  the  voters^  knowledge 
or  consent,  are  such  as  to  identic  tiie  bal- 
lota  Does  this  slter  the  case?  Under  the 
clrcnmstances  existing  here,  could  this  fact 
have  been  used  for  the  purposes  of  Intimida- 
tion or  bribery?  It  Is  not  possible  to  Intimi- 
date a  man  Into  voting  tor  men  or  measures 
against  his  will,  unless  he  has  reastm  to  be- 
lieve that  if  he  does  not »  vote  It  will  be- 
come known  to  the  totimldator.  Here  the 
voter  knew  that  If  the  law  was  compiled  with 
no  one  could  ever  ascerteto  how  he  had  voted. 
It  Is  not  shown  that  any  knew  that  It  was 
not  being  complied  with,  and  in  fact  the  fair 
Inference  fnmi  the  testimony  Is  that  it  was 
not  known  to  any  one  until  after  the  polls 
closed.  All  supposed  that  the  slips  were  be- 
ing r^oved,  and  It  follows  that  none  could 
have  been  Intimidated  by  the  tact  that  they 
were  left  on  the  ballots.  But  <he  principal 
reason  for  forbidding  these  distinguishing 
marks  was  undoubtedly  to  defeat  bTitoerj. 
It  was  believed  that  the  vote  buyer  would  not 
invest  money  in  the  purchase  of  votes  If  there 
was  no  way  by  which  he  could  ascaitalo 
wbethM-  the  voter  had  voted  as  agreed.  The 
only  way  to  which  tills  could  be  done  by 
means  <tf  marks  would  be  by  some  mark  be> 
tog  ^aced  upim  tha  ballot  whUA  JtaA  been 
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agreed  upon  between  fliem;  and  It  moat  be 
done  ^tber  by  tbe  votw  himself,  or  by  aome 
<me  else  wltli  hla  knowledge  and  orasent.  It 
Is  dear  that  this  slip  was  left  tfu  the  ballots 
accidentally,  and  not  tor  any  anch  porpose 
as  that;  and  therefore  It  la  not  wlttatai  tbe 
ai^t  or  meaning  of  the  law,  so  far  a*  cox^ 
roptkm  la  concmied.  By  the  hlnndn  of  the 
Inspectors,  the  strips  and  nnmbera  were  left 
npoD  the  ballots,  whereby  it  was  possible  to 
ascertain  Jost  how  each  one  had  Toted.  This 
was  done  nnkitratlonally,  and  without  the 
voters'  knowledge.  Consequently,  as  we  have 
tried  to  abowi  It  conid  not  have  been  made 
the  meana  ct  Intimidation,  nor  the  agent  of 
cormptlon.  But  by  reason  of  it,  wlthont  be- 
ing at  all  In  fault  themselTes,  the  voteri 
have  incurred  all  the  odium  and  disadvan- 
tages of  having  the  knowledge  of  how  they 
voted  made  pnbllc.  What  reason  can  there 
be  for  adding  to  their  pnnl^ment  that  of 
disfranchisement?  To  so  hold  would  be  like 
piling  Ofisa  upon  Pellon,  and,  it  would  seem, 
was  clearly  not  intended  by  the  law.  To  hold 
that  It  was,  would  be  not  to  liberally  couatme 
the  act  in  favor  at  the  voter,  bnt  strictly 
flgalnat  him." 

The  reasoning  of  the  court  In  this  case,  It 
seems  to  us,  is  entirely  applicable  to  the  facts 
In  the  case  at  bar,  and  to  hold  that  these 
ballots  were  not  distinguished,  but  should 
be  counted  as  cast  where  otherwise  valid,  is 
In  consonance  with  authority  as  well  as  good 
reason  and  Justice.  A  voter  oi^ht  not  to 
be  disfranchised  and  his  ballot  rejected 
where,  as  In  this  case,  an  election  official 
improperly  marks  or  numbers  it,  when  it  Is 
not  shown  wtien  it  was  done  or  that  it  was 
done  with  the  connivance,  consent,  or  knowl- 
edge of  the  voter,  and  tor  the  purpose  of  dla- 
tlngnlshing  It 

Another  thought  in  this  connection  which 
In  our  Judgment  strengthens  the  view  we 
have  above  expressed  is  this:  If  three  of  the 
precincts  were  not  to  be  counted  by  reason 
of  the  Innocent  and  ignorant  numbering  of 
tbe  ballots  by  the  officials,  many  more,  one- 
half — Indeed,  to  carry  the  example  to  the  ex- 
treme, the  ballots  In  all  but  one  precinct — 
might  have  been  so  treated,  and,  if  conten- 
tion of  counsel  be  sustained,  then  the  ma- 
jority of  the  valid  votes  cast  In  one  precinct 
would  determine  the  location  of  the  county 
seat,  the  vast  majority  of  the  electors  of  the 
county  who  attended  and  voted  on  tbe  propo- 
sition being  disfranchised  by  the  innocent,  Ig- 
norant, and  mistaken  acts  of  others  over 
which  they  had  no  control.  Can  It  be  thought 
that  such  a  construction  Is  within  the  law? 
We  are  familiar  with  tbe  rules  and  cases  on 
statutory  construction  declaring  the  doctrine 
that  where  the  statute  Is  plain  and  unam- 
biguous there  is  no  room  for  construction  by 
the  courts,  and  that  those  portions  of  the 
election  laws  proclaimed  In  mandatory  lan- 
guage are  to  be  so  construed  and  sustained 
1^  the  courts;  bnt  the  veiy  warp  of  the 
wotf  of  the  whoto  law  on  ttaa  rahject  of  the 


constractlon  of  writtm  laws  Is,  as  1>  stated 

in  the  case  of  People  ex  tel.  Keenej  t.  City 
of  Chicago,  162  IlL  646,  88  R.  B.  744,  as  fol- 
lows: 

"A  Oilng  witiiln  tbe  Intention  Is  regarded 
as  within  Hie  statute  tboogb  not  within  the 
let^,  and  a  thing  witlUn  the  lettra  is  not 
wttbin  flie  statute  nnlesa  wiUiin  the  Inten- 
Um.  Fmry  County  t.  Jefferson  County,  94 
lU.  214;  People  v.  Hoffman,  97  111.  284; 
AndersMi  t.  Chicago,  Burlington  ft  Quincy 
Railroad  Co.,  117  lU.  26,  7  N.  B.  129.  The 
several  provlslona  of  the  statnte  should  be 
construed  together  in  the  l^t  of  the  gm- 
oral  objects  and  purposes  of  the  oiactment^ 
and  so  as  to  give  effect  to  the  main  intent, 
although  particular  provisions  are  thus  con- 
Btmed  not  according  to  their  literal  reading. 
HtU  T.  Harding.  93  111.  77;  Wabash,  St. 
Louis  A  Padflc  Railway  Co.  v.  Binkert,  106 
111.  298.  Tbe  Intention  Is  to  be  gathered  from 
tbe  necessity  or  reason  of  tbe  enactmoit,  and 
tbe  meaning  of  words  enlarged  or  restricted 
according  to  the  true  intent  Castner  v.  Wal- 
rod,  83  111.  171.  SS  Am.  Rep.  869;  Cruse  v. 
Aden,  127  111.  281,  20  N.  B.  7S,  8  L.  R.  A.  827. 
That  which  is  implied  is  as  much  a  part  of 
tbe  statute  as  tb&t  which  is  expressed.  Pot- 
ter's Dwarrls,  145 ;  United  States  v.  Babbitt, 
1  Black,  55,  17  li.  Ed.  94.  When  the  Uteral 
raforcemmt  of  a  statnte  would  result  In 
great  Inconvenience  and  cause  great  Injus- 
tice, and  lead  to  consequences  wblch  are  ab- 
surd and  which  the  Legislature  could  not 
have  contemplated,  the  courts  are  bound  to 
presume  that  such  consequences  were  not  In- 
tended, and  adopt  a  construction  which  will 
promote  the  ends  of  Justice  and  avoid  the 
absurdity.  Bryan  v.  Buckmaster,  Breese, 
408;  People  V.  Marshall,  1  Oilman,  672." 

Moreover,  the  statute  provides  that  a  bal- 
lot shall  not  be  counted  where  It  bears  any 
dlstlngulsfalng  mark  or  on  which  any  writ- 
ing appears.  Tbe  question  may  well  arise, 
when,  In  order  to  render  a  ballot  Invalid, 
shall  such  mark  or  writing  appear?  Clearly, 
In  our  Judgment  prior  to  tbe  time  It  is  taken 
up  to  be  counted  by  the  officials.  If  such 
mark  or  writing  does  not  so  appear,  then  the 
ballot  should  be  counted.  In  tbe  case  at 
bar  we  have  no  light  on  this  subject ;  that  Is, 
the  evidence  does  not  disclose  whether  those 
numbers  were  placed  on  the  ballots  prior  to 
being  deposited  In  the  ballot  boxes  or  after 
being  taken  therefrom  and  In  the  course  of 
the  canvass.  If  in  the  latter  case,  we  believe 
there  could  be  no  doubt  on  tbe  subject ;  If  in 
tbe  former,  we  bold.  In  view  of  the  fact  that 
the  numbers  made  upon  the  167  ballots  in- 
volved berdn  were  not  made  by  tbe  voter  but 
by  the  election  officials,  and  there  being  a  to- 
tal absence  of  evidence  sbowing  that  they 
were  made  Mther  prior  to  being  deposited  In 
tbe  boxes  or  with  the  connivance,  knowledge, 
or  consent  of  the  electors,  or  for  the  purpose 
of  distinguishing  th^  the  same  abonld  be 
counted  as  cast  ' 

■  We  do  not  mean  to  pass  iq>o&  In  tUda  eaae^ 
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for  tbe  reason  that  we  need  not,  what  the 
effect  would  be  on  the  ballot  had  tbe  evi-, 
denee  Aown  that  the  ro^  was  aware  of 
the  fact,  knew,  and  saw  without  protest,  the 
nmnber  being  placed  npon  bis  ballot  prior  to 
Its  bdng  d^Kwlted  in  the  box  by  the  election 
officials.  In  a  later  case  from  the  Supreme 
Gonrt  of  Nerada,  the  case  of  Sweeney  t. 
HJnl.  28  Ner.  409,  48  Pac  1036,  49  Paa  168, 
tbe  case  of  Bnckner  t.  Lynlp,  sapra,  was 
dted  and  distinguished  That  case  was  one 
wherein  the  voters  of  one  precinct  were  de- 
liTered  the  ballots  with  both  the  stub  end 
and  tbe  number  thereon,  and  in  this  condi- 
tion cast  them.  The  law  required  tbe  ballot 
to  be  separated  from  the  stab  on  being  deliv- 
ered to  the  voter,  and  the  Supreme  Court, 
held.  In  a  contest  that  the  voter  knowing 
this,  and  being  a  party  to  the  identification 
of  his  own  ballot,  cast  one  which  was  distin- 
guished and  declined  to  count  tbe  same. 

This  conclusion  on  our  part  brings  as  to 
tbe  most  serious  question  In  the  case,  and 
npon  the  solution  of  which  we  hare  devoted 
much  effort,  and  on  which  will  depend  wheth- 
er the  Governor's  proclamation  fixing  the 
county  seat  of  Mcintosh  county  at  Checotab 
will  be  sustained  and  become  final,  or  wheth- 
er another  election  shall  be  called  with  Che- 
cotab and  Kufaula  as  tbe  candidates  in  ac- 
cordance with  the  Gonstitutlon. 

If  the  law  requires  tbe  elimination,  In  com- 
puting the  whole  number  on  which  the  ma- 
jority Is  to  be  computed,  of  the  87  ballots 
found  by  tbe  referee  to  be  mutilated,  Che- 
cotab, having  received  1,664  votes,  would 
have  a  majority  of  the  votes  cast  If,  how- 
ever, we  hold  that  the  term  **votes  cast"  prop- 
erly includes  not  only  tbe  votes  counted,  but 
also  the  ballots  cast  by  tbe  electors  where 
valid  and  free  from  fraud,  and  which  mani- 
fest sn  honest  effort  on  tbe  part  of  tbe  voter 
to  participate  in  the  election,  but  which  were 
BO  mutilated  that  they  were  unintelligible 
and  for  this  reason  could  not  be  counted  for 
either  place,  then  Checotab  wonld  not  hare 
received  a  majority. 

The  provisions  for  locating  and  relocating 
county  seats  of  different  counties  of  the  state 
are  contained  in  article  IT  of  tbe  Gonstlta- 
tion,  section  6  whereof  (section  828,  Bonn's 
Bd.)  Is  as  follows:  "The  towns  herein  named 
as  county  seats  shall  be  and  ronaln  the  coun- 
ty seats  of  their  respective  counties  until 
changed  by  vote  of  tbe  qualified  electors  of 
such  county."* 

Paragraph  "b"  of  ssid  section,  being  sec- 
tion 833  of  Bonn's  Constitution,  provides: 
"If  a  majority  of  all  the  votes  cast  In  the 
county  at  such  county  seat  election  shall  be 
in  favor  of  any  town,  such  town  shall  there- 
after be  the  county  seat;  •  •  •  but,  if 
more  than  two  towns  are  voted  for  and  no 
town  receive  the  requisite  proportion  of  all 
the  votes  cast,  then  all  names  of  towns  voted 
for  on  said  ballot,  except  tbe  two  receiving 
the  greatest  number  of  votes,  shall  be  6top- 
ped;  *  .  *  *  «nd  a  second  viatUaa,  at 


vblch  OTly  two  towns  which  receive^ 
greatest  number  of  votes  cast  at  the  first  elec- 
tion shall  be  voted  for.  •  ♦  • " 

Now  the  question  which  presents  Itself  un- 
dw  this  is.  Does  the  phrase  "rotes  cast" 
mean  votes  cast  and  counted,  or  does  it  mean 
ballots  cast  or  votes  cAst,  both  counted  and 
not  counted  because  of  mutilation?  It  is  the 
cwtmtlon  of  counsel  tot  defendant  that  tbe 
former  Is  the  construction  to  which  this  lan- 
guage is  susceptible^  and  counsel  for  plaintiff 
Insist  that  It  Is  open  to  tbe  latter  construe- 
tltm  only,  and  they  have  been  diligent  and 
vigorous  In  presenting  their  different  views. 
The  sdjudications  of  neither  the  territorial 
Supreme  Court  or  of  our  own  court  afford  us 
any  light  on  the  subject,  and  it  has  been 
found  necessary  by  all  parties  to  resort  to  the 
dedskms  of  the  otha  courts  for  astistance  In 
determining  the  pcopw  coastmctlni  ot  this 
language. 

There  are  almost  a  countless  number  of 
opinions  of  the  different  courts  in  cases 
where  constitutional  and  other  provisions 
have  been  submitted  for  the  consideration  of 
tbe  electors  of  a  state  or  a  subdIvlriiHi  there- 
of, the  decision  of  which  turned  on  the  law 
relating  to  the  number  of  votes  which  the 
proposititm  must  secure  In  order  to  become  a 
law,  whether  by  a  majority  of  the  voters 
voting  at  tlie  election  or  whether  by  merely  a 
majority  of  the  voters  voting  upon  the  prtqto- 
sltlon  presented.  They  will  not,  bowevw,  as- 
sist us  much  In  this  controversy,  for  it  must 
be  decided  upon  the  language  of  our  Conatltn- 
tion;  but  as  some  of  the  cases  relied  on  by 
defendant  are  of  this  class,  we  deem  it  proper 
to  discuss  the  leading  ones  of  those  cited  for 
the  purpose  of  distinguishing  them  from  the 
proposition  here  presented. 

One  of  ttie  best-considered  of  these  cases  Is 
that  of  In  re  Deaixf,  166  lud.  104,  found  in  69 
N.  E.  869,  SI  Lb  R.  A.  722.  I^at  was  a  case 
In  which  an  amendment  to  the  Constitution 
was  submitted  to  the  voters  of  Indiana,  the 
ConsUtntlm  providing,  npon  the  submission 
to  the  electors  of  tbe  state  of  an  amendment, 
that,  "if  a  majority  of  said  dect<vB  shall 
ratify  the  same,  such  amendment  or  amend- 
ments shall  become  a  part  of  this  Constitu- 
tion." The  consideration  given  to  the  law  on 
this  subject  Justice  Baker,  of  that  court, 
and  the  tfa<»roughness  with  which  he  has 
treated  the  entire  general  question,  justifies 
us  in  our  judgment  In  quoting  at  length  from 
Us  learned  opinion.  He  stetes: 

"Where  a  question  Is  required  to  be  sub- 
mitted at  a  certain  general  election,  and  is 
made  to  depend  npon  a  majority  of  the  votes 
cast  at  'such  election,'  a  majority  of  all  the 
votes  cast  at  the  election  la  meant,  and  not 
merely  a  majority  of  tbe  votes  cast  on  that 
particular  question.  The  condnsltm  at  which 
we  have  arrived  Is  susteined.  In  onr  opinion, 
by  the  overwhelming  weight  of  antlKHrlty. 
The  following  decisions  are  directly  In  point: 
(Oases  cited  from  California,  XUlncrtt,  Keo- 
tockr,  Mlcfalsu,  Minwota,  lUsstsBlppl,  ICto- 
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Bonrl,  Ntimaka,  and  (Nilo).  And  m  San- 
fivd  V.  Prentice,  28  Wis.  858,  on  the  differ- 
ence between  an  Sector  and  a  voter.  In  Peo- 
ple T.  Tmra  of  Becfeeley,  102  Cal.  298, 88  Paa 
S81,  28  Lk  R.  A.  88%  the  court  said  of  a  con- 
fltltational  prorldoa:  These  •mttHa  (when- 
mnr  a  majority  of  13ie  ^lecton  votlnff  at  a 
general  tiecUon  idiaU  lo  determine)  clearly  do 
not  Indicate  Oiat  only  a  majori^  of  tlie  ^ee- 
ton  voting  upon  tbe  proposition  la  neceeaary, 
tmt  wonid  oeem  to  tn^ly  that  a  majority  ot 
all  tihoae  voting  at  tbe  election  is  repaired.' 
In  People  v.  Brown,  11  Hi.  478,  the  Cautltn^ 
tion  i^wvlded:  "Wboiever  a  majority  of  the 
vofcwB  of  Bocb  ooanty,  at  any  general  alecUoi, 
dull  BO  dsterailna*  Hie  coort  bdd:  *It  does 
not  mean  a  majority  of  those  voting  on  the 
qoestlon  to  be  stibmltted,  tmt  a  majori^  of 
all  fl»  legal  volan  ot  tbe  county.*  In  People 
T.  Wlant,  48  lU.  268,  tbe  language  of  the  C<»i< 
Btitntlon  under  conalderatlan  was  'a  majority 
at  the  voters.*  Brid,  that  a  majority  of  the 
votes  cast  on  the  question  was  Inraffldent 
In  Stebbins  v.  Jndge^  106  Mich.  60S,  68  M.  W. 
CMb  the  atatnte  forbade  tbe  Incurrence  of 
bonded  indebtedness  ^unless  the  qnallfled 
voters  ot  said  city,  voting  In  their  respective 
wards,  shall  have  authorized  the  Issidng  of 
said  bonds  a  majority  of  tlwir  votes  cast 
at  ai^  regular  Section  or  at  a  q^al  elec* 
ti«i  called  fOr  the  purpose  of  voting  npon 
snch  qnestion.'  The  vote  In  qnestlcHi  was 
tak^  at  a  regular  election.  Held,  that  the 
decision  was  determinable  by  a  majority  of 
the  votes  cast  npon  the  question.  In  Bayard 
V.  Kllnge.  16  Minn.  249  (OH.  221),  the  words 
of  the  C^stltntlon  nnder  examination  were 
'a  majority  of  such  electors.'  The  court  de- 
cided that  a  majority  of  those  voting  on  the 
question  was  not  aufflclent  In  Sllngerland  v. 
Norton,  69  Minn.  801,  Gl  N.  W.  822,  and  In 
Smith  V.  Board,  64  Minn.  16,  6S  N.  W.  956. 
It  was  held  that  the  whole  number  voting  at 
an  election  must  be  determined  from  the  pcAl 
lists,  not  from  the  return  of  the  votes  count- 
ed as  effective.  The  language  of  the  GonsU- 
tntlon  under  consideration  in  State  v.  Powell, 
77  Miss.  S43.  27  South.  927,  48  L.  R.  A.  662. 
was  'a  majority  of  tbe  qualified  electors  vot- 
ing.* It  was  held  that  the  proposed  ctmstltn- 
tlonal  amendment  conld  only  be  adc^ted  by 
a  majority  of  those  voting  at  the  same  time 
for  any  purpose.  In  State  v.  Wlnk^meler, 
36  Mo.  108,  the  language  of  the  statute  was 
*a  majority  of  the  legal  voters.'  More  than 
18.000  voters  participated  In  the  electlmi, 
S,036  favored,  and  2,001  opposed,  the  adoptltm 
of  tbe  question  submitted.  The  court  said: 
'It  is  evident  that  the  vote  of  S.000  out  of 
18,090  voters  Is  not  the  vote  of  a  majority, 
and  tmder  the  act  quoted  no  authority  was 
given  tlie  city.'  In  State  v.  Babcock,  17  Neb. 
188.  22  N.  W.  872,  the  Gonstltntlon  provided 
that  *propoeed  amendments  shall  be  publish- 
ed for  fliree  months  preceding  the  next  elec- 
tion of  senators  and  rq^resentattves,  *  •  • 
and  If  &  maJcHTl^  of  tbe  electors  voting  at 
sodi  eieetkn  adopt,'  ote.  Held,  that  a  ma- 


jority  of  ttiooe  voting  on  the  amendment  was 
hmfitelent  In  State  t.  Bechd^  22  Neb.  1B8» 
84  N.  W.  842,  the  OonsUtntlon  provided:  170 
sndi  general  law  shall  be  passed  by  the  Legis- 
lature,  granting  the  right  to  construct  and 
tolerate  a  street  railroad  within  uiy  dty, 
town,  or  Inconforated  village,  without  first 
requiring  the  consent  of  a  niajwify  ot  the 
electors  thweof.'  Tbe  qoestlon  of  having  a 
street  railroad  was  submitted  at  a  general 
city  dection,  at  which  8,146  roten  partld- 
pated,  of  ^om  1,660  voted  for  and  1,470 
against  the  railroad.  ThB  court  said:  *It  is 
invossible  tm  m,  by  sny  systan  of  logical 
reasoning,  to  say  that  the  etecttcm  h^  in  tbe 
city  of  Omaha  on  the  Sd  day  of  May,  1887. 
was  vthet  than  one  eleeUim.  •  •  •  Tbat 
bebig  tbe  oase^  •  •  •  uie  consent  of  -a 
majority  of  tbe  Olectors  was  not  given.'  In 
State  V.  Foraker,  46  Ohio  St  8n,  28  N.  B. 
491.  6  L.  B.  A.  ^2,  the  cowtitationid  provl- 
^on  was  that  a  proposed  amndment  should 
be  pnbllshed  'for  six  nunths  inrecedlng  the 
next  election  for  Senators  and  Bepresenta* 
tlves,  at  which  time  the  same  shall  be  sub- 
mitted to  the  doctors,  •  •  •  and  If  a  ma- 
jority of  tl»  dectom  voting  at  sodi  dectimi 
shall  ad(^'  etc.  Hdd*  tiiat  a  majori^  of 
those  voting  on  tbe  amendment  was  Insuffi- 
cient There  are  many  other  cases  that  are 
In  hamumy  with  our  condnslons.  bat  in 
which  the  constttntlonal  or  statutory  provi- 
sion voder  consideration  was  f onnd,  as  in  oar 
own  case  ot  Olty  of  Booth  Bend  v.  Lewis,  188 
Ind.  618,  87  N.  BL  968,  to  conditloa  the  adop- 
tion of  a  particnlar  qnestbm  only  iqKn  its 
receiving  a  majority  of  the  votes  cast  tax 
and  against  it  (Citing  cases  from  Gecwgia, 
Idaho,  niiw^  Kanun^  Kflntmfty,  Louisiana, 
Maryland,  Nebraska.  New  Toifc,  NOrth  Oaro- 
llna.  North  Dakota,  Ove^gon,  Tennessee,  West 
Virginia,  msamsln,  United  Stetes  Supreme 
Court,  and  federal  courts.)  In  the  great  ma- 
jority of  these  tbe  prindples  IMt  omitrol  us 
in  our  bidding  In  tbe  presnt  case  are  dls- 
tincQy  recognised.  F&t  example:  In  i» 
Goonty  Beat  of  linn  County,  IS  Kan.  000.  fba 
phrase  'a  majority  ct  the  doctors  of  the  comt 
ty*  was  considered  In  ommectton  with  tbe  re- 
turns ot  a  qiedal  dectlon  at  whldb  V»  pax- 
tlcular  qneetlon  was  the  only  matter  to  be 
voted  vjfoa.  Mr.  Jnstloe  Brewer.  «peakli« 
for  tlie  court;  said:  'Wo  do  not  doobt  the 
restricting  power  of  the  ocmstltutlonal  provi< 
slon;  and  whenever.  Iv  any  of  tbe  ordinary 
or  prescribed  means  of  ascerteinins  the  fac^ 
it  appears  that  a  majority  ot  the  dectors 
have  not  cimsented  to  the  diange.  no  change 
can  be  bad.  •  •  •*  In  'cases  where  two  or 
more  questions  ue  submitted  at  the  same  dec- 
tlon, and  more  votes  are  cast  upon  one  question 
than  iQKm  anotbra.  *  *  •  the  hlc^est  num- 
ber of  votes  cast  iQMm  any  one  question  Is 
clearly  evidence  <tf  tbe  number  of  votes,  whidi 
may  not  In  view  of  any  such  cmstltatlonal 
restrictini  as  above  quoted,  be  disregarded 
In  any  contest  arl&ing  as  to  tbe  decision  of 
tbtt  other  questlona.'  Thus  may  be  a  few 
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oaseB  that  cannot  be  reconciled  with  the 
great  weight  of  the  decided  law,  bat  they 
probably  all  bdong  to  tbe  dasa  of  whldi 
Olllesple  T.  Palmnr,  20  Wla.  644,  may  be 
taken  aa  Qlmtratlra.'* 

Among  the  auttaorltlea  to  which  we  have 
referred  by  the  defendant,  are  several  which 
are  dted  In  the  Indiana  case  jnst  quoted,  and 
are  clearly  distinguishable  from  the  principle 
Inrolred  In  the  case  at  bar.  as  the  discussion 
contained  in  that  case  shows. 

One  of  the  first  cases  presented  to  ns  f 
our  consideration  by  counsel  for  defendant 
in  their  brief  Is  tbe  case  of  Gillespie  r.  Palm- 
er et  al.,  20  Wla.  544,  which  is  the  same 
case  mentioned  In  the  closing  paragrajdi  of 
the  quotation  above  given.  That  was  a 
case  which  grew  out  of  a  submission  of  an 
amendment  to  the  Constitution  of  the  state 
of  Wisconsin,  under  which  It  was  Intended  to 
extend  the  privilege  of  the  franchise  to  color- 
ed persons.  The  provision  of  the  Constitu- 
tion providing  for  its  amendm^it  required  the 
proposition  tO'  be  "submitted  to  the  vote  of 
the  people  at  a  general  election,  and  approv- 
ed by  a  majority  of  all  the  votes  caat  at  such 
election."  The  court  held  that  this  language 
was  susceptible  to  the  construction  that  the 
amendment  would  become  a  law  when  it  had 
been  approved  by  a  majority  of  the  votes  cast 
i^n  that  subject,  and  counsel  for  defendjont 
argue  from  this  that  this  would  necessarily 
be  cons  truing  this  language  to  mean  that  cm- 
ly  those  votea  counted  were  In  fact  caat  upon 
that  snbject  This  declsiOD  la  against  the 
wei^t  of  authority  in  the  United  Statee,  and 
wa>  aabaequently  crlttctsed  In  the  case  of 
Sawyer  t.  Dodge  Connty  Uvtaal  Inanranoe 
Company,  87  Wis.  508-684,  where  the  court 
stated  tiiat  it  had  been  aubjected  to  tbe  crlt- 
Iclsm  that  the  court  decided  It  in  accordance 
-with  **the  logic  of  war"  rather  than  the  "logic 
of  the  law,"  and  in  a  lator  caae,  Bound  t. 
Wisconain  Central  Railroad  Company,  45 
Wis.  548,  Hr.  Odef  Justice  Byan,  speakbig  of 
tbe  decision,  thai  being  rendered  by  tbe 
court,  and  not  agreeing  on  one  proposition  de- 
cided, said:  **I  dq^lore  the  dedaion  on  this 
point;  not  merely  becauae  I  think  it  wrong, 
but  because  I  am  apinrdieuslTe  that  it  will 
be  classed  with  sneh  casea  as  *  *  *  OU- 
laple  T.  Palmer,  20  Wis.  544,  whidt  tiave 
long  beat  made  a  r^roacta  to  tbe  court,  as 
Judgments  proceeding  upon  policy  rather  than 
principle.''  It  will  thus  be  seen  that  thla  ati- 
thorlty.  If  not  overruled,  is  at  least  to  some 
extent  discredited  by  the  Su^eme  Court  <rf 
the  state  where  rendered.  It  can  hardly  be 
said  to  be  in  point  anybor. 

The  next  case  to  which  counsd  directs  onr 
attentltm  Is  that  <^  Peoide  v.  Clnte,  60  N. 
T.  451,  10  Am.  Rep.  508.  This  was  a  case 
In  which  one  Furman  and  Clute  were  candi- 
dates in  one  of  the  counties  in  the  state  of 
New  York  for  the  office  of,  superintendent  of 
tbe  poor.  Olute  received  a  majority  of  the 
votee;  Furman  cwteeted  him  on  tbe  ground 


tbat  be  was  not  eligible,  taking  tbe  poeltl<u 
that  becaose  of  tbe  IneUglbUtty  of  bis  rival, 
be  alone  bad  received  a  majority  <tf  tbe  legal 
votes  cost,  and  was  entitled  to  tbe  office ;  and 
the  court  discussing  thla  theory  in  tbe  light 
of  these  facts,  gave  utterance  to  tbe  follow- 
ing, which  was  quoted  t>y  counsel  for  defend- 
ant as  sustaining  their  contention  under  the 
facts  presented  In  thla  case:  "It  Is  the  the- 
ory and  the  general  practice  of  our  govern- 
ment that  the  candidate  who  had  but  a  mi- 
nority of  the  legal  votes  cast  does  not  be- 
come a  duly  elected  officer.  But  it  is  also  the 
theory  and  practice  of  our  government  that 
a  minority  <^  tbe  wh(de  body  of  qualified 
electors  may  elect  to  an  office,  when  a  ma- 
jority of  tbat  body  refuse  or  decline  to  vote 
for  any  one  for  that  oSee.  Those  of  them 
who  are  absent  from  tbefolls,  hi  theory  and 
practical  result  are  assumed  to  assent  to  the 
action  of  those  who  go  to  the  polls;  and 
those  who  go  to  the  polls,  and  who  do  not 
vote  for  any  candidate  for  an  office,  are  bound 
by  the  result  of  the  action  of  those  who  do; 
and  those  who  go  to  the  polls  and  who  vote 
for  a  person  for  an  office,  if  for  any  valid  rea- 
son their  votes  are  as  if  no  votes,  they  also 
are  bound  by  the  result  of  the  action  of  those 
whose  votee  are  valid  and  of  effect  Aa  if,  In 
voting  for  'an  office  to  which  one  only  can  be 
elected,  two  are  voted  for,  and  their  names 
appear  together  on  the  ballot,  the  ballot  so 
far  Is  lost  The  votes  are  aa  If  for  a  dead 
man  or  for  no  man.  They  are  thrown  away ; 
and  those  wbo  cast  them  are  to  be  held  aa  in- 
tending to  throw  them  away,  and  not  to  vote 
for  any  person  capable  of  tbe  office.  And 
then  he  who  receives  the  highest  number  of 
earnest  valid  ballots  Is  the  one  chosen  to  the 
office." 

yfhm  the  facts  and  situation  under  which 
this  discussion  was  made  are  taken  into  con- 
sideration, we  believe  tbat  It  wUI  then  be 
<3eariy  anmrent  tbat  it  la  not  referable  to 
the  proposition  now  before  this  court  The 
court  ff^owa  this  by  saying  that:  *Thv 
wbo,  knowing  that  a  person  la  ineligible  to 
office  by  reason  of  any  dlsquallfl  cation,  per- 
sistently give  their  ballots  for  him,  do  throw 
away  their  votes,  and  are  to  be  held  as  mean- 
ing not  to  vote  fw  any  cm  for  that  office 
and  the  court  held  in  the  syllabus  Ibat: 

**A  minority  of  the  whole  body  of  qaall- 
fled  electors  may  elect  to  an  office  where  tbe 
majority  decline  to  vote^  or  where  th^  vote 
for  one  who  la  Ineligible  to  the  office,  know- 
ing of  tbe  disqualification.  Notice  of  the 
disqualifying  fact  and  of  Its  1^1  effect 
may  be  given  so  directly  to  the  voter  as  to 
charge  him  with  actual  knowledge  of  the 
disqualification;  or  the  dlsaoallfying  fact 
may  be  so  patent  or  notorious  as  that  his 
knowledge  of  the  Ineligibility  may  be  pre- 
sumed as  matter  of  law.  But  not  only  the 
fact  which  disqualifies,  but  also  the  rule  or 
enactmoit  of  law  wblcb  makes  It  tboa  effec- 
tual* must  be  brought  borne  so  dearly  to 
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the  knowledge  or  notice  of  tiie  elector  as 
that  to  give  his  Tote  therewith  Indicates  an 
Intent  to  waste  It  In  order  to  render  bis  vote 
a  nullity.  Where  a  majority  of  the  electors, 
through  Ignorance  of  the  law  or  the  fact, 
Tote  for  one  Ineligible  to  the  office  the  rotes 
are  not  nnllltles;  bat  while  th^  fall  to 
elect  the  office  cannot  be  given  to  the  qnall- 
fled  penon  having  the  next  highest  nnmber 
of  votes.  The  electl<m  Is  a  falhir^  and  a 
new  election  most  be  had." 

The  next  case  to  which  counsel  calls  our 
attention  la  that  of  Bosbvllle  Oas  Company 
V.  Ctty  of  BnsfaTllle,  121  Ind.  206,  28  N.  E. 
73,  6  L.  a  A.  SIS,  16  Am.  St.  Rep.  888. 
which  was  one  wherein  it  was  held  that  the 
majority  of  the  quorum  of  a  dty  council 
may  act  and  l^Uy  adopt  a  reB<4utlon  al- 
though the  entire  council  may  be  present, 
some  of  tbenh  r«taslDg  to  vote.  To  practical- 
ly the  same- effect  are  the  cases  also  cited  by 
counsel  for  defendant.  State  ex  rel.  v.  Green, 
87  Ohio  St  227;  Murdoch  v.  Strange.  99  Md. 
89,  D7  Atl.  828;  3  Am.  &  Eng.  Ann.  Cas.  66. 
A  statement  of  the  facts  of  these  cases  we 
regard  as  sufficient  to  show  their  lack  of 
applicability  to  aid  tu  In  conatrulug  this 
section  of  our  Constitution,  or  to  aid  us  In 
determining  whether  the  phrase  "votes  cast" 
means  votes  counted  or  ballots  cast 

The  case  of  State  v.  Wurts,  63  N.  J.  Law, 
289,  43  AtL  744,  881,  45  L.  R.  A.  251.  was  one 
wherein  the  Legislature  of  New  Jers^,  having 
regularly  agreed  to  three  proposed  amend- 
znents  to  their  Constitution,  one  of  which  re- 
lated to  lotteries,  another  to  appointment  to 
office,  and  another  to  woman  suffrage,  provid- 
ed by  an  act  for  the  submission  thereof  to 
the  jieople  of  the  state.  The  Constitution 
provided  that  It  might  be  amended  "by  a 
majority  of  the  electors  qualified  to  vote 
for  members  of  the  Legislature  voting  there- 
on." The  question  was  upon  whether  or  not 
the  lott^  amendment  received  the  consti- 
tutional ntunber  of  votes.  The  Court  of  Er- 
rors and  Appeals,  to  whose  decision  coun- 
sel cites  us,  held  In  the  syllabus:  "In  de- 
termining whether  a  proposed  constitution- 
al amendment  was  approved  and  ratified  by 
'a  majority  of  the  electors  qualified  to  vote 
for  members  of  the  Legislature  voting  there- 
on,* only  those  electors  who  lawfullj^  vote 
for  or  against  the  amendment  are  to  be  con- 
sidered." 

The  facts  on  which  the  case  was  decided, 
and  the  law  applied  thereto,  shows  at  once 
that  it  is  within  that  class  of  cases  discussed 
flo  ably  by  the  Supreme  Court  of  Indiana,  In 
Be  Denny,  supra.  The  following  excerpt  from 
the  opinion.  In  which  Is  stated  the  facts 
upon  which  the  decision  Is  based,  sufficiently 
distinguishes  It  from  the  case  at  band,  to 
demonstrate  Its  lack  of  applicability  to  our 
qnestlcm:  "The  first  claim  of  the  prose- 
cutors deserving  attention  is  that,  accord- 
ing to  the  statement  of  the  result  of  the 
Totlng  made  by  the  board  of  state  canvas- 
■en^  tba  tottuy  amendment  was  not  ap- 


proved and  ratified  by  the  requisite  majority 
of  electors,  and  therefore  the  board's  deter- 
mination that  it  had  been  adopted  was  11- 
legtLL  By  that  statement  It  appears  that 
the  number  of  names  on  the  poll  lists  was 
141.672,  that  the  nnmber  of  ballots  rejected 
was  961,  that  the  number  of  votes  given  for 
the  lottery  amendment  was  70.443,  and  the 
number  of  votes  given  against  It  was  69.642. 
The  prosecutors  insist  that  a  majority  of  all 
the  votes,  as  shown  by  the  names  on  the 
poll  lists,  or  at  least  a  majority  of  all  those 
who  cast  ballots,  whether  the  ballots  were 
for  or  against  any  amendment  or  were 
rejected,  was  necessary  for  adoption.  Its 
words  are,  *a  majority  of  the  electors  quali- 
fied to  voto  for  members  of  the  Legislature 
voting  thereon,*  and  In  the  following  danse 
It  speaks  of  tliose  votli^c  for  or  against  each 
amendment'  Evidently  only  those  voting 
for  or  against  an  amendment  are  to  be  deem- 
ed those  voting  thereon.  By  the  words,  'dec- 
tors  voting  thereon,*  are  Intended  the  electors 
who  exercise  the  right  of  suffrage  in  such 
manner  that  their  votes  should,  under  the 
law,  be  counted  for  or  against  the  proposi- 
tion submitted ;  and  althont^  the  ^umtwr  of 
names  on  the  poll  lists  may  represent  the 
number  of  qualified  electors  who  attempted 
to  vote,  and  the  rejected  ballots  may  all 
have  been  official  ballots  cast  by  some  of 
those  qualified  electors,  still  It  may  be  that 
not  all  of  those  qualified  electors  voted  In 
the  constitutional  sense,  and  that  the  reject- 
ed ballots  were  not  votes.  If,  for  example, 
an  elector  presented  to  the  election  officer, 
and  the  officer  deposited  in  the  ballot  box, 
two  or  more  official  ballots,  rolled  or  folded 
together,  and  In  canvassing  the  votes  the 
ballots  were  so  found,  these  ballots  would, 
under  the  law,  be  null  and  void,  and  the 
elector  would  not  have  voted  on  any  of  the 
amendments.  Now,  In  the  absence  of  evi- 
dence to  the  contrary,  the  presumption  is 
that  the  election  officers  acted  rightly,  and 
therefore  that  the  rejected  ballots  were  re- 
jected for  l^al  cause  and  were  not  votes 
for  or  against  any  amendment,  that  all  the 
votes  legally  capable  of  being  counted  for 
or  against  the  lottery  amendment  were 
140,066,  and  that  only  so  many  qualified 
electors  voted  thereon,  of  whom  a  majority 
approved  and  ratified  It  It  Is  deemed  use- 
less to  refer  to  decisions  elsewhere  enfor- 
cing a  different  method  of  computation,  be- 
cause they  turn  on  dlffferoit  language  In  the 
Constitution.  The  meaning  of  onr  own  Con- 
stitution seems  plain." 

The  same  case  received  the  consideration 
of  the  Supreme  Court  of  New  Jersey,  under 
the  title  of  Bott  v.  Secretary  of  State,  62  N. 
.T.  Law,  107-128.  40  AU.  740.  In  the  dls- 
cuB^on  of  the  case  before  that  court  the 
learned  Justice  Depue,  who  wrote  the  opin- 
ion of  the  court  In  the  consideration  of  the 
same  took  occasion  to  mark  clearly  the  dis- 
tinction between  a  case  of  that  diaracter  and 
(me  wherein  the  question  of  the  vote  re- 
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quired  to  remove  a  county  seat  was  imvolved. 
He  forthermore  sbows  and  makes  manlfeet 
the  reaaon  why.  In  considering  the  votes  cast 
on  the  oonstitDtionftl  amendment  submitted, 
those  onl7  which  could  be  counted  for  or 
against  oonid  be  taken  Into  consideration. 
He  aald: 

"To  sustain  the  contention  that,  In  the  de- 
termination of  tbe  board  of  state  canvassers, 
the  number  of  names  on  the  poll  books,  which 
Include  the  votes  given  for  and  against  each 
proposed  amendment,  as  well  as  the  number 
of  ballots  rejected,  should  be  considered  in 
ascertaining  the  majority,  SItngerland  v. 
Norton,  69  Minn.  351.  61  N.  W.  388,  and 
Smith  V.  Board  of  CommisBloners  of  Ren- 
,  vllle  County,  64  Minn.  16,  65  N.  W.  886,  were 
cited.  These  decisions  were  made  upon  a 
statute  submitting  to  an  election  the  question 
of  the  removal  of  county  seats,  which  pro- 
vided that  'It  flfty-flve  per  cent  of  the  votes 
cast  at  such  election  shall  be  In  favor  of 
changing  the  county  seat  to  the  place  named* 
the  change  diall  be  made.  The  court,  on  a 
construction  of  tbe  words  *vote8  cast,'  h^d 
that  tbe  majority  was  to  be  ascertained  from 
all  the  ballots  that  were  cast  at  the  election, 
although  some  of  the  ballots  could  not  be 
dedphwed  or  counted  either  for  or  against 
the  proposed  diange  of  the  county  seat.  De- 
cisions of  whldi  tbe  eases  dted  are  types 
have  no  relevancy  to  the  construction  of  onr 
Constitution.  The  constitutional  provision 
does  not  require  a  majority  of  the  voters 
who  are  admitted  as  such  at  the  Section, 
and  who  In  fact  exercise  or  attempt  to  exer- 
cise the  elective  franchise.  The  certificate 
of  the  number  of  votes  received  hy  the  sever- 
al election  boards  Is  presumptive  evidence 
that  the  persons  by  whm  they  were  cast 
were  qualified  voters.  But  that  concession 
does  not  dispose  of  ttiia  question.  The  Con- 
stitution requires  that  tbe  approval  and  ratl- 
flcatlrai  of  any  amendment  shall  be  by  a 
majority  of  electors  who  are  not  only  quali- 
fied to  vote,  but  who  did  actually  vote  upon 
such  amendment;  that  Is,  qualified  voters 
whose  ballote  were  entitled  law  to  be 
counted  In  declaring  the  result  of  the  elec- 
tion either  for  or  against  the  amendment 
Though  a  qualified  voter  succeeds  In  getting 
his  name  on  tbe  poll-list  and  a  ballot  In  the 
ballot  box,  he  is  not  a  voter  voting  on  the 
amendm^ts  unless  his  ballot  Is  such  as  Is 
prescribed  hy  law  and  conforms  to  the  gen- 
eral law  relating  elections.  The  act  con- 
tains no  provision  for  the  certificate  and  re- 
turn of  the  ballots  that  were  rejected,  nor 
does  it  provide  for  an  Inquiry  either  before 
the  county  boards  of  election  or  before  the 
board  of  state  canvassers  with  respect  to  the 
grounds  upon  which  votes  have  been  reject- 
ed, nor  are  either  of  these  boards  empowered 
to  embody  In  their  offldal  action  any  results 
other  than  such  as  are  exhibited  by  the  of- 
ficial statements  produced  before  than.  Tbe 
ballots  returned  as  rejected  must  be  taken 
to  have  been  properly  rejected,  and  conse- 


quently are  to  be  excluded  from  the  compo- 
tatlon  of  the  votes  cast  for  or  against  tbe 
amendments.   Such  ballots  wen  simply  nnl- 

imes." 

Thus  the  case  is  distinguishable  and  dls- 
tlngnished  fAnn  the  case  at  bar  by  the  lan- 
guage of  the  law  under  which  tt  was  hdd, 
and  by  the  additional  fact-  that,  under  tb» 
law  controlling  In  that  case,  mutilated  bal- 
lots could  not  be  considered  as  "votes  cast" 
for  the  rea8<m  that  they  were  not  preserved 
and  returned,  while  uoAex  the  special  elec- 
tion law  of  Oklahoma  all  mutilated  ballots 
are  properly  presOTved  for  the  consideration 
of  tbe  courts. 

Another  case  to  which  onr  attention  Is 
called  ia  likewise  fnna  the  Supreme  Court 
of  New  Jersey,  State  ex  rel.  Lane  v.  Otis,  6S 
N.  J.  Law,  64^  B2  Atl.  805.  The  facts  of  the 
case  are  stated  by  the  court  as  ftMows: 

"The  office  hi  dispute  Ui  that  of  member 
of  the  board  ot  cfaosrai  fre^oldraB  of  the 
county  of  Ocean  tor  tbe  township  of  Little 
BfS  Harbor.  The  bonnitfi  of  Tn^erton  hav- 
ing been  set  off  from  the  township,  there 
were,  at  the  time  this  dectfm  WfU  held,  two 
election  districts,  viz.,  the  borough  of  Tuck- 
ertcm  and  the  township  ot  Little  Egg  Har- 
bor, that  lay  outside  the  borough.  At  the 
election  bdd  upon  March  1%  1901,  the  elect* 
ors  of  each  of  these  districts  cast  tbelr  bal- 
lots for  member  of  the  board  of  cbosMi  free- 
holders at  polling  places  situated  within  the 
territorial  limlte  of  the  borough  of  Tucker- 
ton.  This  circumstance  gives  rise  to  the 
main  subject  of  contest  between  the  parties 
to  this  proceeding.  The  contention  of  the 
relator  Is  that  the  ballote  cast  by  the  elect- 
ors who  resided  in  that  part  of  the  town- 
ship that  lay  outside  the  borough  are  not. 
In  legal  effect,  votes  cast  at  the  election,  and 
hence  cannot  be  counted." 

The  court,  on  these  facts,  In  ite  syllabus 
held: 

"Section  60  of  an  act  to  regulate  elections 
(Bevlslon,  P.  L.  1898,  p.  237)  is  mandatory 
In  character.  It  not  only  makes  It  Illegal 
for  an  elector  to  vote  elsewhere  than  In  his 
own  district,  but  also  makes  hie  title  to  vote 
dependent  upon  tbe  exercise  of  that  Agbt 
within  the  election  district  in  which  he  ac- 
tually resides.  The  effect  tjf  a  vote  illegally 
cast  is  that,  in  legal  effect,  no  vote  has  been 
cast  In  determining  what  shall  •constitute 
a  majority  ot  votes  at  an  election,  thoee  bal- 
lots only  that  are  In  legal  effSct  votes  are  to 
be  considered." 

It  will  thus  be  seen  that  the  only  thing 
that  this  case  decide  Is  that  those  who  lived 
outside  the  Section  district  were  not  entitled 
to  have  their  votes  counted  for  any  purpose. 

Our  Constitution  provides  tliat  the  county 
seate  esteblisbed  by  It  "shall  be  and  remain 
the  county  seate  of  their  respective  counties 
until  changed  by  vote  of  the  qualified  electors 
of  such  county."  Now,  we  suppose  no  <»* 
would  contend  that.  If  a  nnmbw  ot  Individ* 
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uli  ll^ng  in  anotber  waaty  than  Hclntodi 
had  gaae  Into  It  and  voted  In  this  election, 
th^r  Totes  ■honld  be  connted  Cor  any  pnr- 
pose.  They  would  do  palpable  fraod  npon 
the  election.  They  wonid  not  be  qwUfled 
electors  as  required  by  the  OosisUtDtloii,  and 
a  ooort,  It  snch  a  question  shonld  arise, 
would  donbtieas  so  hold;  In  fact,  ^t  Is  Just 
what  the  New  Jersey  court  held  In  the  case 
to  which  we  have  last  refnred. 

Tbe  facts  In  the  case  of  the  Oonnty  Beat 
of  Osage  Gouktr.  16  Kan.  296,  to  whldi  we 
are  referred  by  connael  for  Qiecotah,  are 
stated  In  the  syllabos  as  follows:  "At  an 
elecUm  held  for  the  purpose  of  rdocatlng 
the  county  seat  of  Osage  cotinty,  Borllngame, 
the  existing  county  seat,  received  no  rotes ; 
Lyndon  received  "SSS ;  Osage  City,  791 ;  and 
Shireton,  786  votes.  No  place  having  re- 
ceived a  majority,  a  second  election  was  or- 
dered, as  prescribed  1^  the  statute,  and  the 
voting  restricted  to  the  two  places  receiving 
the  highest  votes,  Lyndon  and  Osage  City. 
At  the  second  election,  notwithstanding  snch 
restriction,  votes  were  cast  for  Shireton,  and 
the  result  was  that  Lyndon  received  1,1S1, 
Osage  City  1,049,  and  Shireton  298  votes. 
Though  I^don  did  not  then  receive  a  ma- 
jority of  the  votes  cast,  the  commissioners  re- 
jected the  votes  for  Shireton,  and  declared 
Lyndon  the  duly  and  legally^selected  county 
seat  Held,  that  there  was  no  error  in  snch 
ruling  and  decision." 

The  county  seat  law  of  Kansas  was  much 
the  same  as  that  of  Oklahoma ;  a  portion  of 
the  opinion  rendered  in  the  case  reads  as 
follows:  "Chapter  26  of  the  General  Stat- 
utes, the  act  providing  for  the  location  and 
removal  of  county  seats,  In  Its  seventh  section 
reads:  *If  no  place  receives  a  majority  of 
all  tbe  votes  cast,  a  second  election  shall  be 
held,  •  •  •  and  at  such  election  the  hal- 
lotlng  shall  be  confined  to  the  two  places  liav- 
Ing  received  the  highest  number  of  votes  at 
the  preceding  election.*  But  tbo  specific  ob- 
jection is  that  such  a  result  thus  obtained 
involves  a  disregard  of  section  1  of  article 
9  o<  the  Ckmstltntlcm,  which  declares  that  'no 
oonn^  seat  shall  t>e  changed  without  the 
consent  of  a  majority  of  the  electors  of  the 
oonnty.*** 

At  tiw  time  at  the  dectkm  for  a  diange  of 
llie  county  seat,  tbe  same  was  located  at 
Barllngame.  It  will  be  noted  that  the  stat- 
ute provides  that  If ,  <m  a  first  electlffli.  **no 
^aoe  leoelves  a  majorityf  ot  the  'votes  cast,' 
a  second  dectlon  shall  be  held,"  and  the 
Constitution  provides  fliat  "no  county  seat 
Aall  be  changed  wiUiont  ttie  consent  at  a 
majority  of  tbe  electors  of  the  county.*' 
None  ot  tbe  "votes  east"  were  for  leaving 
tbe  coonty  seat  at  Burilngame;  all  of  the 
votes  which  were  east  were  for  changing. 
Benoe  tbe  Constltntion  was  sstlsfled  by  ISie 
electl«HL  On  the  sectmd  election,  as  is  seen, 
neither  I^ynOm  nor  Osage  City  received  a 
majority  of  the  belloti  cast  at  the  election, 


but  Osage  City  ffld  receive  a  majorl^  of  all 
of  the  "votes  cas^  that  were  d^lvered  on 
tbe  pn^M»8ltloo  Uien  before  the  voters  for 
conslderatlaaL  The  298  votes  cast  for  Shire^ 
ton,  so  far  as  the  omtroversy  before  tbe 
electors  was  concerned,  were  blank  ballots. 
They  may  Just  as  well  have  been  cast  tor 
some  town  outside  of  the  county  and  Impos- 
BU>Ie  of  beomilng  tlie  county  seat  as  to  have 
been  cast  for  some  town  In^e  tbe  county 
which  was  not  a  candidate.  They  manifest- 
ed nothing  unless  It  was  a  willingness  that 
those  who  voted  npm  tbe  candidates  that 
were  properly  running  might  select,  and  a 
waiver  on  their  part  of  any  right  or  desire 
to  participate  In  a  choice  between  them. 

The  case  of  Davis  v.  Brown,  46  W.  Va. 
716,  34  S.  B.  839,  also  comes  within  the  class 
of  cases  snch  as  are  dealt  with  by  the  Indi- 
ana Supreme  Court  in  tbe  case  of  In  re 
Denny,  supra.  It  is  a  case  wherein  the  re- 
location of  a  county  seat  was  involved,  wblCh 
election  was  held  at  the  time  a  vote  was  tak- 
en at  a  general  election  for  public  officers. 
The  statute  of  West  Virgtola  providet^  that 
"three-fiftbs  of  all  the  votes  cast  at  said 
election  upon  the  question"  were  sufficient  to 
relocate<the  county  seat,  and  that  in  such  an 
election  this  result  was  affected  when  three- 
flftfas  of  all  the  votes  cast  upon  the  question 
of  tbe  relocation  of  a  county  seat  were  in 
the  affirmative,  and  that  three-fifths  of  tbe 
votes  cast  on  other  questions  or  for  candi- 
dates for  office  was  not  required.  The  state- 
ment of  the  case  is  confusing  on  the  proposi- 
tion of  a  certain  questioned  812  votes,  which 
tbe  court  says  "were  cast  but  were  not  mark- 
ed, or  so  marked  as  not  to  Indicate  the  vot- 
er's choice;  and  the  county  court  h^d  that 
those  312,  though  not  countable  for  or  against 
either  place  competing  for  the  county  seat, 
must  yet  be  counted  as  votes  In  ascertaining 
the  aggregate  vote.'^  In  speaking  of  these 
same  votes  again,  the  court  says: 

"In  this  case  312  voters  actually  came  to 
tbe  polls  and  participated  In  the  election  by 
voting  for  Congressman  and  other  officers, 
but  did  not  vote  upon  tbe  county  seat  ques- 
tion, and  thus  we  know  by  the  reccvd  of  the 
election,  without  extrinsic  evldrace,  that  these 
voters  exist  The  ballots  had  on  them,  as 
required  by  chapter  81,  p.  SI,  Acts  189S,  the 
words  'For  Relocation  of  County  Beat  at  El- 
kins,'  and  'Against  Relocation  of  County 
Seat,*  and  these  voters  either  did  not  ense 
one  and  retain  the  otber  wtpression,  or  so 
marked  their  ballots  touching  this  question 
as  not  with  legal  certainty  to  express  s 
choice.  The  record  does  not  show  whst  num- 
ber were  defective  for  this  cause,  what  num- 
ber for  that.  Now,  if  our  statute  bad  said 
that  a  relocation  should  demand  tbree-flftba 
of  the  *voter^  or  'qualified  voters  ot  the 
county*  or  *ot  the  votes  cast,*  or  even  NHT  Hie 
votes  cast  for  the  purpose,'  perbape  the 
weight  of  anOiority  would  say  ttiat  these  812 
votes  must  be  included  in  making  up  the  ag- 
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gregate  dividend  to  be  fraetloitM  to  get  the 
tbTee-flffha.** 

TbB  court  then,  after  dttog  and  quoting 
from  ft  number  of  cases  InTolving  tbe  con- 
struction of  the  langnage  of  statute*  and 
GouBtitntlona  of  other  state*,  wherein  there 
wu  distlngulsbed  between  those  which  re- 
quired a  majority  of  votes  cast  npra  the  par- 
ticular question  then  presented,  or  a  ma- 
jority of  the  TOtfB  cast  at  the  election,  said. 
In  ref ermoe  to  these  two  prt^meltlons : 

"One  theory  Is  that,  when  a  majority  of 
qnallfled  voters  Is  required,  auG  we  know 
from  the  election  record  that  a  certain  num- 
ber of  rotera  were  present,  participating  la 
the  election,  ve  sboidd  require  a  majority  of 
all  to  adc^t  the  measure.  Tbe  other  theory 
is  that  those  present,  bat  not  voting  on  the 
question,  are  dumb  upon  It,  without  active 
preference,  without  choice,  assenting  to  what 
thwe  who  do  speak  shall  do,  like  those  who 
do  not  at  all  approach  the  polls ;  even  more 
so,  because  present  and  silent.  We  do  not, 
because  we  need  not,  decide  which  of  these 
theories  Is  right.  We  decide  this  case  on  tbe 
particular  language  of  onr  statute,  which 
says  that,  *lf  three-fifths  of  all  votes  cast  at 
said  election  upon  the  question  be  in  favor 
of  the  relocation,'  such  relocation  shall  take 
place.  Kow,  we  are  asked  to  strike  out  the 
words,  "upon  tbe  question.'  This  would  vio- 
late ttie  l^lslatlve  design.  It  has  isolated 
and  specialized  this  particular  election  from 
the  election  for  other  purposes ;  made  It, 
In  effect,  a  special  election  for  that  alone.  It 
has  made  it  Just  the  same  as  one  -between 
two  candidates  for  office.  Beverly  and  Elkins 
were  simply  two  candidates  for  the  choice  of 
those  who  chose  to  vote  between  them." 

The  court  states  In  Its  opinion  that  the 
"pivot  of  the  case,"  in  a  general  election 
where  a  special  question  Is  submitted,  "where 
the  law  only  requires  a  'majority  of  those 
voting  thereon*  or  *on  the  question,'  or  the 
Uke,  votes  as  to  the  candidates  are  utterly 
Irrelevant."  It  will  thus  be  seen  that  "the 
pivot"  was  not  in  the  determination  of  wheth- 
er ballots  from  which  it  was  not  possible  to 
determine  how  the  voter  voted  upon  the  ques- 
tion was  primarily  before  It,  but  the  question 
as  to  wbether  votes  cast  for  candidates  voted 
for  at  the  same  election  should  be  considered 
as  "votes  cast"  nppjx  the  question.  This  Is 
seen  from  the  first  paragraph  of  tbe  syllabus, 
which  is  tbe  only  syllabus  on  the  propo8ltl<m, 
which  reads  as  follows: 

**In  a  vote,  at  a  general  election  for  pub- 
lic officers,  upon  the  relocation  of  a  county 
seat,  under  chapter  31,  p.  51,  Acts  1895,  re- 
quiting for  relocation  'three-fifths  of  all  the 
votes  cast  at  said  election  upon  the  question,' 
such  relocation  Is  carried  If  it  receive  only 
three-fifths  of  all  the  votes  cast  on  that  <Hie 
questUm,  though  they  are  lees  than  three- 
flfths  of  the  votes  cast  on  some  other  qnea- 
tlon,  or  Cor  candidates  for  office." 

So  that  It  wU  be  teen  that  the  qaestlon 


which  Is  aqnarely  presented  by  the  facts  In 
tiie  case  at  bar  rectived  but  a  casaal  ccok- 
sldwatlrai  at  the  hands  of  the  West  Tlrglnla 
court  In  tbe  dadaloD  of  tliat  caae^  as  It  was 
not  Involved  nor  necessary  for  dedsloai. 

The  foregoing  cover  practically  all  of  the 
leading  cases  r^ed  Tjpeax  by  counsel  for  de- 
fendant to  mutain  tb^  position  tbat  tbe 
phrase  *'a  majority  of  all  tbe  votes  cast" 
means  a  majority  of  tba  votes  coonted.  We 
have  made  an  exhaustive  and  thoroogh  in- 
vestigation to  ascertain  U  there  were  addi- 
tional antiiorlty  to  sustain  this  position,  and 
we  confess  tiiat  cotmsel  In  tiielr  seal  and 
diligence  have  broni^t  to  Qie  attentltm  of  the 
'court  practically  all  of  the  decided  cases 
which  by  argument  or  eonstmcUon  could  be 
urged  as  sustaining  tbeir  pofeltlon.  It  is  like- 
wise tme  that  there  are  but  few  cases  to  be 
found  wherein  this  question  has  been  passed 
ui>on  and  decided  by  courts  of  last  resort  of 
the  country,  but  we  believe  that,  where  this 
has  taken  place,  the  holding  of  that  court 
has  been  In  consonance  with  the  ccmclusion 
we  hare  reached,  which  Is  that.  In  a  special 
election  called  for  the  purpose  of  relocating 
a  county  seat  under  a  Constitution  or  stat- 
ute which  provides  that  the  successful  contes- 
tant shall  receive  "a  majority  of  the  votes 
cast,"  this  should  be  so  construed  as  to  re- 
quire a  majority  of  all  the  valid  legal  ballots 
cast  on  the  question.  Intelligible  as  well  as 
unintelligible,  and  to  effect  a  removal  that 
It  must  be  made  to  affirmatively  appear  that 
a  majority  of  this  number  were  cast  In  fa- 
vor thereof.  Smith  v.  Board  of  Commission- 
ers of  Renville  County,  64  Minn.  16,  65  N. 
W.  956;  Hopkins  v.  City  of  Duluth,  81  Minn. 
189,  88  N.  W.  5S6 ;  State  ex  rel.  Phelan  v. 
Walsh,  62  Conn.  260,  25  Atl.  1,  17  Li  R.  A. 
364 ;  State  ex  rel.  Hocknell  v.  Baper,  46  Neb. 
724,  61  y  W.  753. 

The  case  of  Smith  v.  Board  of  Co mmlsal on- 
ers, Biq>ra,  the  leading  case  on  the  subject 
referred  to  and  dted  by  many  courts,  was 
one  wher^n  Beaver  Falls  and  Olivia,  In  the 
county  of  Renville,  were  contestants  for  coun- 
ty seat  The  statute  of  that  state  reads: 
"And  If  flfty-flve  per  cent  of  the  votes  cast 
at  tmxA  election  sball  be  In  favor  of  changing 
the  county  seat"  etc.,  it  is  deemed  dumged. 
The  facts  on  whldi  the  decision  tamed  were 
stated  by  the  court  as  follows: 

"According  to  the  findings,  2:,31&  votes  were 
cast  In  favor  of  the  removal,  while  1,780 
votM  were  cast  In  opposition,  and  thwe  wero 
deposited  tn  the  ballot  boxes,  presumably  by 
legal  voters,  68  ballots  from  which  It  was 
Impossible  to  ascertain  whether  the  deposit- 
ors 'ntended  to  vote  for  or  against  removal ; 
that  Is,  68  l^l  voters  bad  endeavored  to 
give  expres8l<m  to  their  views  at  this  special 
election,  but  had  failed  to  do  so  in  a  maann- 
Intelligible  to  the  trial  conrt  And.  in  pass- 
ing, it  may  be  remarked  that,  while  the  conrt 
below  found  but  68  of  these  milntelUglble 
ballots,  the  town  boards  and  tbe  board  of 
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eotmty  commlMloaers,  when  csnraMlng  tbe 
votes,  bad  mncb  mm  dlfflcolty,  tot  not  len 
than  20  ballots  rejected  by  tbcee  boards  as 
mUotelllglble  end  defectlTe  wen  held  by  tiie 
trial  eoart  to  sttfBciraUy  Indicate  tbe  Toter'a 
diolcfc  It  la  tirged  In  btbalt  at  tiie  conteat* 
ant  tbat;  In  detrambiliqE  wbether  60  per  cent. 
Of  tbe  votes  cast  at  tbe  cHectUm  were  In  fa- 
vor a  change  of  conntr  seat,  Ibese  68 
ballots,  rejected  tbe  court  as  nnintell^ble, 
mnst  be  taken  Into  consideration  u  a  part 
<^  the  total  vote  cast;  and,  If  this  be  so,  it 
stands  admitted  that  tbe  reanlidte  pwcentage 
of  votes  was  not  obtained,  and  tiie  removal 
propoaltlon  did  not  carry." 

By  tbe  fbregolng  It  is  seen  that  the  Iden- 
tical question  i^esented  to  this  court  was 
likewise  presented  to  the  Supreme  Court  of 
tbe  state  of  Minnesota  In  that  case,  and  on 
this  (be  court  held  In  the  syllabus  as  follows: 

*Vta  tbe  purpose  of  determining  tbe  num- 
ber of  *votes  casf  at  an  election  held  rxaOier 
tbB  county  seat  removal  act  of  1888  (Gen. 
at  1804. 1  647  et  sea),  all  of  tbe  ballots  cast; 
unintelligible  as  well  as  Intdllglble,  must  be 
omsldered ;  and,  to  effect  a  removal  It  must 
affirmatively  aiqpear  that  at  least  65  per  cent 
of  an  votea  or  ballots  cast  were  In  favor 
tbereot  At  tbe  election  In  question,  8,219 
-votes  were  cast  In  favor  of  removal.  1,780 
■votes  against  removal,  and  68  votes  or  bal- 
lots were  deposited  In  the  ballot  boxes,  pro- 
■nmably  by  legal  voters,  from  which  It  was 
impossible  to  ascertain  whether  the  voters 
Intended  to  vote  for  or  against  removal. 
Held,  that  tbe  requisite  65  per  cent  of  the 
•votea  cast'  was  not  obtained." 

The  statute  of  Minnesota,  providing  for  tbe 
preliminary  petition  on  which  oright  be  called 
an  election  for  voting  upon  the  location  of  a 
county  seat,  required  60  per  cent  of  the 
■whole  number  of  voters  who  cast  their  bal- 
lots at  tbe  preceding  election,  while  the  sec- 
tion of  the  Constitution  under  which  we  are 
operating  requires  a  petition  In  writing  sign- 
ed by  25  per  cent  of  the  qualified  electors  of 
the  county,  to  be  determined  by  tbe  total  vote 
cast  in  such  county  for  the  head  of  tbe  state 
ticket  In  tbe  next  preceding  election.  Aside 
from  this  and  the  method  provided  for  the 
-canvass  of  the  votes,  there  Is  bnt  little  actu- 
al substantial  difference  In  tbe  two  laws,  the 
one  construed  In  that  case,  and  the  one  for 
our  construction  In  this  one.  The  court  lu 
its  consideration  of  the  case.  In  support  of 
tbe  first  paragraph  of  tbe  syllabus,  presented 
the  following  reasons,  which  we  regard  as 
equally  applicable  to  the  conditions  existing 
In  this  case : 

"From  the  whole  tenor  of  the  act.  It  seems 
apparent  that  no  dlatlnctlon  was  attempted  to 
be  made  between  'ballots'  and  ^otes,'  and 
that  the  technical  difference  between  'bal- 
lots cast*  and  *voteB  cast'  was  not  in  mind; 
between  voters  who  expressed  their  choice 
on  the  fMvpositlon  so  Intelligently  as  to  leave 
no  uncertainty  In  tiie  minds  of  those  who 
composed  tbe  town  canvassing  boards  or  the 


county  board,  or  In  the  mind  of  tbe  eonurt 
before  which  a  contest  might  be  broui^t  for 
Mai,  and  voters  who,  in  attempting  to  ex- 
press such  choice,  were  less  fortunate  than 
their  neighbors.  If  we  do  not  take  this  view 
of  the  act,  aeriona  ctmipllcatlons  nd^t  arise, 
adding  to  tbe  turmoil  which  usually  attends 
an  election  of  this  character.  A  town  can- 
vassing board  mli^t  decide  one  tnllot  nnln- 
teUlgHtlek  and  thus  be  able  to  have  It  appear 
prima  fade  that  the  proposition  for  a  remov- 
al bad  received  the  necessary  majority; 
while  the  county  canvassing  board  might 
bold  this'  same  ballot  Intelligible,  or  against 
the  propositi^,  thus  defeating  It ;  while  the 
trial  court  might  reverse  the  condudon  of 
tbe  county  board,  either  by  taking  a  different 
view  of  the  intention  of  the  voter  who  cast 
this  ballot,  or  by  concluding  that  his  inten- 
tion or  choice  waa  not  ascertelnabie  from  tbe 
ballot  Again,  If  this  construction  Is  not 
placed  upon  the  act  It  might  easily  hAppea. 
that  a  minority  of  the  l^pU  voters  of  the 
county  who  attended  tbe  polls  for  tbe  sole 
purpose  of  expressing  their  views  upon  a 
very  Important  measure,  who  attempted  so 
to  do  by  depositing  ^  their  ballots,  whose 
names  appeared  upon 'the  po\\  Usts  and  In 
tbe  returns  as  having  voted,  and  who  are 
regarded  for  every  other  purpose  as  baviiuE 
voted  at  the  election,  might  cause  the  re- 
moval  of  a  county  seat  and  thus  overcome 
tbe  unmistakable  design  of  the  removal  act. 
Such  a  constmctI<m,  so  opposed  to  the  Intent 
and  spirit  of  tbe  law,  should  not  obtain  if  it 
can  reasonably  be  avoided." 

Oonnsel  Cor  defendant  take  the  position 
that  tbe  force  of  this  case  was  virtually 
broken  by  the  Supreme  Court  of  Minneeote  in 
Its  decision  of  the  case  of  Hopkins  v.  Clly  of 
Duluth,  supra.  In  our  Judgment  the  lan- 
guage and  the  reasoning  of  the  court  In  that 
case  is  not  susceptible  to  the  constmcUon 
sought  to  be  placed  upon  it  That  case  was 
an  election  contest  over  tbe  new  dty  charter 
of  the  city  of  Duluth.  At  the  election,  four 
distinct  subjects  were  submitted  upon  a  sin- 
gle ballot  to  the  voters  of  that  city.  Three 
candidates  for  mayor,  two  for  alderman,  and 
other  propositions  were  voted  upon.  The  law 
required  four-sevenths  of  the  qualified  vot- 
ers voting  at  such  election  to  be  cast  In  fa- 
vor of  the  charter  in  order  that  it  receive  the 
reqnlBlte  number  of  votes  to  eecure  Its  rati- 
fication. In  considering  the  question  as  to 
what  ballots  should  be  counted  in  making  up 
the  whole  number  upon  which  the  four- 
sevexiths  should  be  estimated,  the  court  held : 

''Fraudulent  ballots,  ballots  with  unin- 
telligible marks,  expressing  no  effective  vote 
upon  any  subject  of  choice,  as  well  as  bal- 
lots upon  which  no  markings  have  been  made 
by  the  voter,  should  be  excluded  from  the 
aggregate  number  upon  which  the  requisite 
four-sevenths  required  by  the  constitutional 
amendment  is  to  be  estimated  In  determin- 
ing tbe  ratification  of  tbe  proposed  charter." 

There  were  26  ballots  which  cams  within 
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the  description  of  frandalent  ballots,  bal- 
lots which  were  nnlntelllgible,  and  ballots 
with  no  markings.  Five  of  tibem  had  the 
names  or  initials  of  the  voters  casting  them 
written  thereon,  which  the  court  held  was  a 
plain  and  palpable  fraud  npon  the  election 
law.  Fifteen  expressed  no  choice  iq>on  the 
ratiflcatlon  of  the  charter,  and  six  ballots 
were  totally  blank.  Id  other  words,  there 
were  twenty-one  ballots  excluded  which  were 
blank  so  far  as  the  charter  pn^sitlon  was 
concerned,  and  five  which  were  excluded  for 
fraud.  In  the  face  of  thla  altnatlon.  the  con- 
testee  mgeO.  that  these  ballota  shonld  have 
be«i  counted  1^  ihe  court  In  making  up  the 
total  number  of  votes  cast,  and  cited  In  sup- 
port of  tbls  contention  the  case  of  Smith  v. 
Board  of  Count7  Gom'ra  of  Benvllle  County, 
■npra,  and  the  coart  In  the  consideration  of 
that  case  dlsttngnlahed  It  fnmi  the  one  then 
before  It,  in  the  followhig  language: 

'^he  contest  In  that  case  was  upon  the 
tibange  of  a  county  seat,  which  mnst  In  all 
cases  be  at  a  q>eclal  deettcm,  and  the  remov- 
al most  be  carded,  under  the  express  terms 
of  the  Btatate.  by  '6S^  of  the  rotes  cast'  In 
that  case  It  was  held,  for  reawma  that  were 
peculiar  to  the  character  of  stuih  a  contest 
that  the  necessary  saf^oards  which  the 
statute  relating  thereto.  In  Its  various  pro- 
ylBlons,  requires,  to  prevent  a  county'  seat 
from  becoming  a  mere  football,  to  be  fre- 
quently kicked  from  (me  ^ace  to  another  by 
caprice,*  and  "to  give  to  the  existing  «nmty 
seats  some  decree  of  perman^oe,'  demanded 
a  strict  construction  ct  the  language  of  the 
statute  designating  tin  majority  by  which 
the  removal  should  be  carried.  The  entire 
opinion  of  the  court  is  permeated  with  this 
view,  and  expresses  several  anbstantlal  rea- 
sons why  a  different  role  might  obtain  In 
such  a  case,  other  than  applied  in  Dayton  v. 
Olty  of  6t.  Paul,  22  Minn.  400,  where  it  was 
held  that  'ordinarily.  In  voting  for  a  candi- 
date or  for  or  against  a  proposition  which  is 
to  be  adopted  or  rejected,  the  votes  to  be 
counted  on  either  side  should  be  those  cast 
for  or  agaiuat  such  candidate  or  for  or 
against  such  propositlfm.'  The  whole  t«ior 
of  the  county  seat  removal  statute  was  held 
to  dtow  'a  dear  design  to  prevent  frequent 
dianges  or  any  diange  at  the  behest  ot  a 
men  majority,'  and  the  statutory  reqidre- 
ments,  from  the  institution  of  proceedings 
for  the  removal  of  tiie  county  seat,  to  the 
final  count  of  the  votes,  are  reviewed  In  the 
opinion  of  tS»  court,  with  great  care  to  show 
that  the  Intent  of  the  Legislature,  to  safe- 
guard the  rights  of  existing  county  seats,  and 
to  preveot  danger  fn>m  efforts  to  diange 
them,  required  a  strict  ctmstruction  ot  the 
language  providing  that  'BSf  of  the  votes 
cast*  is  necessary  to  effect  such  removal ;  and 
the  practical  result  is  reached  that  It  was 
within  the  legislative  intent.  In  view  of  all 
flie  provlatons  of  the  removal  law,  and  the 
words  *voteB  cast'  were  used  as  the  equiva- 
lent of  'bttllote  cast,'  and  the  reasoning  of  the 


court  fully  justified  (bat  conclusion.  •  *  * 
But  there  is  still  a  more  significant  reasoa 
for  our  view,  by  a  comparison  ot  the  lan- 
guage providing  for  the  final  count  In  county 
seat  contests  and  upon  the  ratiflcatlon  of  mu- 
nicipal charters.  In  a  county  seat  removal 
ilfty-flve  per  cent  of  the  votes  cast'  are  need- 
ed to  secure  the  change,  but  for  the  ratifica- 
tion of  a  charts  four-sevenths  of  the  quali- 
fied voters  voting  at  such  electlcm*  shall  be 
sufficient  The  word  'votes,*  in  the  Banville 
County  Seat  Case,  was  treated  as  equivalent 
to  *baUot8.'  It  does  not  seem  reasonable  to 
apply  a  similar  test  to  the  worda  of  the 
amendment,  'qualified  voters  voting  at  the 
dectitm.'  To  do  so  would  be  to  htdd  that 
any  person  who  had  passed  Into  the  voting 
booth  and  whose  name  had  been  diecked  up- 
on the  poll  list  had  voted,  though  he  had  ex- 
pressed no  dioice  for  any  one,  or  npon  any 
question  or  iwQpoaltlon,  and  would  give  to  a 
bare  attempt  on  his  part  to  vote,  or  to  a 
fraudulent  vote,  a  substantial  effect,  as  mndi 
as  if  tlie  voter  bad  voted,  when  he  had  not 
voted  at  all.  We  cannot  go  to  this  extent** 

Another  case  In  which  a  similar,  although 
not  the  exact,  view  is  taken  on  this  propoBi- 
tlon,  Is  the  case  of  State  ex  rd.  Phelan  v. 
Walsh  (from  the  Supreme  Court  of  Oon- 
necticut)  62  Conn.  280,  25  Atl.  1,  17  U  B.  A. 
384.  TbiB  case  presrated  a  contest  between 
several  state  officers,  the  question  pmented  to 
the  court  being  which  of  these  officers  had  re- 
ceived a  majority  of  the  votes  cast  On  this 
inrt^osltlon  the  court  held: 

"In  determining  whether  any  candidate  for 
a  cwtaln  state  office  received  a  maj(tftty  ot 
the  votes  cast  wliere  this  Is  necessary  to  an 
electkm,  balloln  for  the  general  state  officers 
rejected,  ^thont  stating  specifically  in  a  cei^ 
tiflcato  the  reason  therefor  a>  required  by 
statute,  will  be  counted  in  making  up  the 
whole  number  of  votn  cast,  although  it  does 
not  appear  whether  tliey  contained  the  name 
of  any  candidate  for  the  particular  office  In 
question." 

In  the  discussion  of  th»  same,  flw  court 
said: 

"It  appears  from  the  statutory  returns 
that  there  were  eleven  ballots  in  the  town 
of  Branford,  and  one  ballot  hi  each  of  the 
towns  of  Hartford  and  Ulddletown,  which 
were  rejected,  and  the  reason  for  such  rejec- 
tion does  not  appear  In  the  returns  of  the 
presiding  officer,  and  did  not  am)ear  In  the 
evidence  before  the  coart  Nor  was  any  erl- 
Aeoxx  offered  to  show  that  either  candidate's 
name  for  secretary  was  upcm  any  of  the 
ballots  so  rejected.  The  court,  therefore, 
held  that  sndi  ballots  could  not  be  considered 
for  tbe  purpose  of  affecting  the  coont  ot  the 
votes  for  secretary.  If  by  this  Is  meant  that 
those  votes  could  not  be  counted  for  ^ther 
candidate,  the  course  taken  was  manifestly 
correct  But  if  w«  are  to  undmtend,  as  we 
think  we  must,  that  those  votes  were  not  re- 
garded in  making  np  the  whole  number  <tf 
votes  cast,  it  is  not  so  dear  tiut  it  was  right 
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Under  a  plaralltr  rn\e,  It  is  material  onlytx) 
count  the  votes  of  the  two  highest  candidates. 
All  scattering  votes  are  practically  disregard- 
ed. Under  the  majority  rule,  all  scattering 
rotes  are  Important,  and  must  be  counted." 

Section  1,  art  S,  c  17,  Comp.  St  Neb.  1893, 
prorldea  that,  where  an  election  Is  held  for 
the  purpose  of  locating  a  county  seat  of  a 
county,  "any  place  receiving  three-fifths  of 
all  the  votes  cast  shall  become  and  remain 
the  connty  seat  of  said  county."  On  the  1st 
day  of  August,  1892,  an  election  was  held  In 
Red  Willow  county  of  that  state  to  determine 
which  of  two  places,  Indianola  or  HcCook, 
,  should  be  declared  the  county  seat  At  this 
election.  In  addition  to  the  ballots  whi<^  were 
cast  and  counted  for  the  contesting  towns, 
there  were  three  blank  ballots  cast,  one  bal- 
lot rejected,  two  ballots  distinguished  and 
not  counted,  and  twenty-flve  electors  register- 
ed as  voting  and  whose  ballots  were  unac- 
counted for.  In  refermce  to  this,  under  a 
law  which  is  practically  the  same  as  ours, 
the  court  In  the  discussion  of  the  case  (State 
ex  rel.  Hocknell  v.  Koper,  46  Neb.  784,  61  N. 
W.  753)  said: 

"The  meaning  of  the  law  Is  that  a  county 
seat  of  a  county  shall  not  be  relocated  at  any 
place  unless  three-fifths  of  all  the  electors  of 
the  county  shall  express  their  will  to  that 
effect  by  their  votes  at  an  election  held  for 
that  purpose ;  and  the  law  presumes  that, 
when  such  an  election  is  held,  all  the  elec- 
tors of  the  county  vote  at  such  election.  The 
votes  cast  for  Indianola  and  for  McCkiok,  the 
S  blank  ballots  cast,  the  1  ballot  rejected,  and 
the  2  ballots  written  for  McCook  and  not 
counted,  do  not  constitute  the  entire  vote 
cast  There  were  on  the  pollbooks  of  the 
various  voting  places  recorded  as  voting  the 
names  of  2,287  electors.  The  votes,  of  all 
these  electors  are  accounted  for,  except  25. 
But  as  the  20  electors  registered  as  voting, 
we  must  presume  they  voted  either  blank 
ballots,  or  for  some  place  other  than  either 
McGook  or  Indianola.  Those  ballots,  though 
unaccounted  for,  constitute  a  part  of  the 
*wbo\e  vote  cast,'  within  the  meaning  of  the 
statute." 

It  will  be  noted  that  while  the  different 
cases  to  which  we  have  called  attention, 
where  the  question  was  Involved  as  to  wliat 
shonld  be  included  In  making  up  the  total 
where  a  majority  of  votes  cast  on  the  prop- 
osition was  required  to  carry  it,  bold  tliat 
mutilated  ballots — that  is,  unintelligible  bal- 
lots, those  which  show  an  effort  on  the  i>art 
of  a  qualified  elector  to  exercise  his  lawful 
right  of  franchise — should  be  counted,  there 
are  in  some  instances  a  fiat  contradiction 
and  difference  of  opinion  among  them  as  to 
whether  or  not  ballots  on  which  the  voter 
has  written  hia  name  or  on  which  he  has 
placed  some  distinguishing  mark,  manifesting 
a  fraudulent  Intent  to  distinguish  the  bal- 
lot and  those  ballots  which  are  cast  blank, 
abonld  be  counted.   In  a  qpecial  eiecttta  to 


locate  a  connty  seat,  under  our  Constltu- 
ticm,  where  all  the  ballots  are  preserved, 
both  those  which  are  counted  for  the  differ- 
ent contestants  as  well  as  those  which  the 
election  offi<4als  refuse  to  count  for  any  one 
of  the  statutory  reasons,  or  on  any  account, 
we  are  of  the  opinion  that  on  the  better  rea- 
son as  well  as  authority,  fraudulent,  dis- 
tinguished ballots,  Illegal  bnllots,  such  as 
those  cast  by  parties  not  qualtSed,  and  blank 
ballots,  should  not  be  counted  in  making  up 
the  whole  number  of  votes  cast  Hopkins  v. 
aty  of  Duluth,  81  Minn.  189,  83  N.  W.  636; 
Murdo(A  T.  Strange.  99  Md.  89.  57  Atl.  628, 
S  Am.  Eng.  Ann.  Gas.  06;  State  ex  rel. 
Lane  v.  Otis,  68  N.  J.  Law.  (SA,  62  Atl.  806; 
Oounty  Seat  of  Osage  County,  16  Kan.  296. 
Clearly,  the  efforts  of  those  who  seek  to 
perpetrate  a  fraud  iqmn  the  election,  or  use 
the  election  for  fraudulent  purposes  of  their 
own,  ought  not  receive  any  recognition  at 
the  hands  of  those  who  are  charged  with 
seeing  that  tjie  same  is  fairly  held  and  a 
correct  result  ascertained  and  declared.  Nei- 
ther should  those  who  go  to  the  polls  which 
are  c/peneA  for  the  purpose  of  holding  an 
election,  and  who  take  no  part  therein,  fur- 
ther than  to  go  through  t2ie  empty  form  of 
casting  a  ballot  on  which  no  choice  is  mark- 
ed or  indicated.  The  edector  who  casts  a 
blank  ballot  manifests  but  one  purpose  and 
Intention,  which  is  to  allow  and  permit  those 
who  do  vote  upon  the  proposition  to  deter- 
mine It  Bo,  In  our  Judgment  the  total  to 
be  considered,  the  whole  number  of  votes 
cast  upon  which  the  majority  ' Is  estimated, 
should  be  made  up  of  those  votes  which  are, 
counted  for  the  different  propositions  and 
those  which  have  been  cast  by  the  qualified 
electors  of  the  county  making  an  honest 
though  unintelligible  effort  to  participate  in 
the  making  of  the  choice.  This  conclusion 
in  our  Judgment  not  only  has  sound  reason 
and  Justice  to  support  it,  but  also  the  weight 
of  Judicial  expression  of  the  courts  of  the 
United  States  where  tiie  same  has  been  be> 
fore  them. 

The  selection  of  a  permanent  county  seat 
for  a  county  is  a  matter  of  great  Importance, 
not  only  to  the  different  cities  or  localities 
competing,  but  also  to  the  citizens  of  the 
whole  county,  and  none  of  them  should  be 
deprived  of  their  constitutional  right  of  cast- 
ing a  ballot  and  having  the  same  counted 
thereon,  except  where  they  are  In  some  way 
at  fault  The  ballots  held  mutilated  in  the 
case  at  bar,  and  which  were  not  counted  by 
the  referee,  were  made  up  practically  alto- 
gether of  those  which  clearly  show  that  by 
accid«it  or  ignorance,  and  not  design,  they 
vrere  unintelligible,  and  could  not  for  this 
reason  properly  be  counted  for  either  of  the 
places.  If  a  different  rule  than  the  one 
which  we  announce  were  to  govern,  then 
county  seats  might  not  be  located  in  many 
Instances  by  the  deliberate  choice  of  a  mn- 
Jority  of  the  qualified  electors  casting  votes 
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tbereon,  but  by  chance  ai  &  reenlt  of  Iff- 
norance  or  acddent,  OTer  which  the  dectora 
exercised  no  control;  for  contests  are  often 
dose,  and  a  tew  votes  either  often  de- 
termine them,  and  clearly  Its  place  of  loca- 
tion ^oQld  not  be  determined  by  lees  than 
a  majority  of  the  ballots  cast  by  the  qualified 
electors  making  an  honest  effort  to  vote  upon 
the  proposition.  Nearly  all  of  the  ballots 
over  which  counsel  contend  most  strenuously 
were  those  which  were  stamped  for  one  or 
the  other  of  the  towns,  and  then  folded  so 
that  the  lok  became  smeared  and  daub- 
ed until  it  was  impossible  to  ascertain  with 
any  reasonable  degree  of  certainty  for  which 
place  the  ballot  was  Intended.  Were  we  to 
declare  the  rule  contended  for  by  counsel 
for  Checotab,  It  might  often  happen  that 
very  much  less  tb&n  a  majority  of  the  qual- 
ified electors  of  a  county  who  attended  the 
polls  and  cast  legal  ballots  woald  determine 
the  location  of  the  comity  seat  This  we  do 
not  believe  to  have  been  the  intention  of  the 
framers  of  our  Omatltntion,  and  we  cannot 
so  hold. 

It  therefore  ftdlows  that  the  petition  of  tbe 
relator  will  be  sustained  and  another  elec- 
tion called  by  tlie  proper  authorities  in  Mc- 
intosh county,  at  which  Bufaula  and  Checo- 
tata  shall  be  the  participants,  th^  having  re- 
ceived tbe  greatest  nnmber  of  votes  in  the 
electbm  Jnst  held. 

WILLIAMS.  O.  J.,  and  HAYB8  and  TUB- 
NEB,  JJ^  concar.  KANE.  J.,  dissents. 


HOPE  V.  BOUBLAND. 
(Snprane  Oonrt  of  OkUhtwuu   Sept  9,  1908.) 

1.  Afpeai,  AlTD  Bbbob  (|  1018*>— Bbvibw— 

SDESnONB  or  FAXTP— FnTDlHOB  BT  Spboiai. 
ASTEB. 

Where,  In  a  rait  to  reform  a  deed,  a  coo- 
■ent  order  was  entered,  appointing  a  special 
mastw  **to  Iwar  the  evidence  and  decide  all  tbe 
lisnei  between  die  parties,  and  make  Mb  report 
to  the  court,  stating  hli  findings,  both  of  fact 
and  law,"  *adi  finding  of  facts  should  be  given 
tiie  same  conclusfveneBa  as  tbe  verdict  of  a 
Jury  or  the  findine  ot  facts  by  the  court  slttit^ 
as  a  jniy,  and  will  not  be  distuibed  when  rea- 
Bonably  saiq;>orted  by  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  I  4006 ;  Dec  Dig.  |  1018.*] 

2.  BnoMUATioN  or  Inbibuiibnts  (I  19*>— 

GSOniTDS— MlSTAKB— MUTDAUTT. 

Where,  in  a  suit  to  reform  a  deed  on  the 
ground  that  the  description  erroneooslj  inclnded 
certain  land  intended  to  be  leserred,  where  the 
findinn  of  facts  show  that  no  frand  existed; 
that  ttie  grantee  had  contracted  for,  and  intend- 
ed to  boy.  the  land  included  within  the  bounda- 
ries described  in  tbe  deed,  without  reservation ; 
tliat  it  was  not  clear  that  the  grantor  intended 
to  make  such  reservation  at  the  time  of  the  ex- 
ecution and  delivery  of  the  deed,  but  that  it 
was  her  Intention  "to  convey,  and  the  intention 
of  tiie  grantee  In  said  deed  to  receive  and  pay 
for,  aU  tlw  lands  described  In  said  deed"— the 
mistake,  if  any,  was  not  mutual,  and  the  decree 


of  the  trial  court  reforming  sudi  deed  was  er- 
roneous. 

[Ed.  Note^For  other  cases,  see  Beformatloa 
of^Iiutruoienta,  Oent  Dig.  ||  74r-78;  Dee.  IH*. 

(Syllabus  by  the  Coort.) 

Error  from  the  United  States  Oonrt  for  tbe 
Southern  District  of  the  Indian  Territory, 
at  Ada ;.  Joseph  T.  Dlckerson,  Judge. 

Action  by  Tom  Hope  against  Frances  Bour- 
land.  Judgment  for  defendant,  and  plaintiff 
brought  error  to  the  United  States  Court  ot 
Appeals  in  the  Indian  Territory,  whence  the 
cause  i^as  transferred  to  the  Supreme  Court 
of  the  state  of  Oklahoma.  Beversed  and  re* 
manded,  with  InstructlonSb 

On  April  24,  190B,  Tom  Hope,  plaintiff  In 
error,  plaintiff  beloT,  filed  his  comidalnt  in 
equity  against  Frances  Bourland,  deftodant 
In  motf  dstfendant  below,  In  the  United 
States  Court  for  the  Indian  Territory,  South- 
ern District,  at  Ada,  and  aecnred  an  order 
oijolnlng  her  and  othoi  from  removing  a 
certain  bam  from  certain  lands  described  In 
the  complaint  On  October  81,  1900,  be  filed 
an  amcaided  complaint,  alleging,  in  substance, 
that  the  defendant,  Frances  Bonrland,  bad 
omveyed  to  him,  hy  authority  of  tbe  Secre- 
tary of  the  InterkHT,  onder  an  act  of  Con- 
gress, March  8,  1908,  the  184.80  acres  of  land 
set  forth  in  tbe  original  complaint;  that 
there  was  no  reservation  In  said  deed,  ex- 
cept for  the  right  of  way  and  station  grounds 
ot  the  Texas  &  New  Orleans  Bailway  Ccnn- 
pany,  on  which  said  land  the  bam  mentioned 
In  the  original  complaint  was  situated;  that 
the  defendant  unlawfully  claimed  and  occu- 
pied a  part  of  the  land  so  conveyed  by  her, 
consisting  of  three  acres  (describing  It),  and 
claimed  tiUe  thereto;  that  defendants  had 
removed  said  bam  from  said  tract  of  three 
acres,  the  property  of  plaintiff,  and  were 
about  to  remove  same  upon  other  landa,  of 
which  the  defendant  was  the  owner ;  that  by 
reason  of  the  unlawful  acts  of  defendants, 
plaintiff  had  been  damaged  In  the  sum  of 
$400,  and  prayed  for  tbe  possession  of  said 
three  acres  of  land,  and  for  said  damages 
and  for  a  perpetual  injunction.  To  this  de- 
fendants filed  demurrer  and  answer,  and 
by  way  of  cross-complaint  d^endant  In  error, 
Frances  Bourland,  alleged  that  she  is  a  mem- 
ber of  tbe  Chldcasaw  tribe  of  Indiana,  and 
tliat  the  land  described  in  the  complaint  1» 
a  portion  of  her  allotment  as  a  member  oC 
said  tribe.  She  admits  the  execution  of  the 
deed  mentioned  In  the  complaint;  but  avers 
that  It  was  executed  in  carrying  into  effect 
the  terms  of  a  written  agreement  made  by 
her  with  plaintiff,  Tom  Hope,  and  his  then 
associates,  W.  L.  Byrd  and  Otis  L.  Weaver  ; 
that  In  said  writtm  agreement  she  under- 
took to  convey  to  the  plaintiff  and  his  as- 
sociates a  portion  of  her  allotment  ctxiveyed 
by  said  deed,  save  and  except  a  three-acre 


•Per  oOmt  sues  see  sama  topic  and  Motion  MCHBBR  la  Dm.  *  Am.  Digs.  1807  to  data,  *  Bepoitw  TnfleiSM 
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tract  of  land,  upon  whfcb  was  tftnated  ber 
dweUlng  house  and  otber  tmproTementa;  that 
tf  aa!d  ttune-acre  tract  was  described  in  said 
deed,  It  was  so  Included  1^  mlstafce  or  fraud 
<tf  tbe  plalntlfl  In  r^vesentlns  to  bar,  at  tbe 
time  of  tta  exeentlcni,  tbat  the  same  was  hi 
aooorduice  with  said  asreement;  that  she 
baa  beoi  In  poosesalon  of  said  three  acres, 
h<Mlng  and  dalmlns  the  aanie  for  the  past 
20  years,  and  adverse  to  plaintiff  ahice  tbe 
flKecntlon  dt  said  deed;  that  the  order  of  In- 
junction was  unlawfully  issued,  by  reasoi  of 
which  she  baa  suffered  damage  In  the  sum  of 
$1,000  and  exemplary  damaces  In  tbe  sum  of 
95^000  and  prayed  for  a  reCnrmation  or  canr 
cdlatUm  of  said  deed  to  the  end  that  wha^ 
ever  tiiUe  to  said  three  acres  was  thOTGi>y 
Tested  In  plaintiff  be  revested  In  her,  and 
that  the  order  of  injunction  be  dlssolTSd. 
Frank  Jwes,  J(An  W.  Byrd,  SL  W.  Hardin, 
Otis  B.  Weavn,  W.  A.  Alexander,  and  T.  J. 
Cbambess  are  made  parties  and  adopt  the 
pleadings  of  the  idalntiff.  After  Issue  J(^ned 
a  oonsent  order  was  entwed,  aroolntlng  W. 
R.  Blakemore  as  special  master  to  hear  the 
evidence  and  decide  on  tbe  Issues  between 
the  parties  and  make  hla  r^nt  to  tbe  court, 
stating  bis  finding  both  of  fact  and  of  law, 
whldi  he  did  <m  Mardi  17,  1906,  in  effect, 
finding  tbe  issues  in  farw  of  ^Intifl.  On 
June  22,  1906,  tbe  cause  coming  4m  to  he 
heard,  Xba  court  set  aside  ttie  report  <tf  the 
master,  dlssolred  the  taijunctlon,  gave  Judg- 
ment against  plaintiff  and  his  sureties  on  the 
Injunction  bond  for  $200  damages,  taxed  him 
with  the  coet%  and  ordered  a  reformation  of 
the  deed,  from  all  of  which  plaintiff  took  a 
writ  of  mm  to  tbe  United  States  Court  of 
Appeals  In  tbe  Indian  Territory,  and  tble 
same  la  now  before  us  for  review  as  succes- 
sor of  tbat  court 

Clinton  A.  Galbraith,  Tom  D.  McKeown, 
Henry  M.  Fnrman,  and  A.  M.  Qaxtim,  for 
plaintiff  In  error.  Duke  Stone,  for  defend- 
ant In  error. 

TURNER,  J.  (after  stetlng  the  facts  as 
above).  The  qnesthm  for  us  to  determine  1> 
whettor  or  not  the  court  erred  In  setting 
aside  the  report  of  the  special  master,  and  in 
rendering  Jndgmeoit  in  accordance  with  tbe 
I^ayer  of  tbe  cross-conu^alnt  This  rqwrt 
was  more  than  edvistny  to  tbe  court  It 
will  be  obeorved  tbat  tbe  special  master  by 
consent  was  directed  "to  hear  tbe  evidence 
and  decide  on  the  Issues  between  the  parties 
and  make  his  report  to  tbe  court  stating  his 
finding,  both  <tf  fact  and  of  law.**  SuA  a 
reference  gives  to  tbe  finding  of  fact  In  this 
case  Oie  same  conoluslTeness  as  tbe  rerdict 
of  a  Jnzy.  or  tiie  finding  of  fact  by  the  court 
sitting  as  a  jury.  Oreenhaw  et  aL  v.  GcHUbs, 
74  Axfc.  8S6,  8S  8.  W.  768.  This  reference  Is 
almoet  ld»itloal  with  that  In  tbe  case  ta 
Elmberly  v.  Anns,  129  U.  fL  Sl%  9  Sup.  Gt 
8S6, 82  L.  Ed.  764,  where  tbe  court  said:  "By 
the  omsent  In  the  case  at  bar  It  was  Intend- 


ed that  the  master  ahould  exerdse  power  be- 
yond tbat  of  a  reporter  of  the  testimony.  If 
there  bad  been  such  a  limitation  of  his  au- 
thority, there  would  have  been  no  purpose 
In  addhig  to  his  poww  'to  hear  the  evidence* 
the  power  to  'decide  all  the  Isauea  between 
the  parties  and  make  hla  r«s>ort  to  the  court 
separately  stating  bis  findings  of  law  and  of 
fact'  together  with  the  evideoce.  •  •  • 
We  are  therefore  constrained  to  hold  that  the 
learned  court  below  failed  to  give  to  the 
findings  tA  the  mastw  tbe  w^bt  to  wbkH 
tb^  were  oitltled,  and  that  they  should  have 
been  treated  as  so  far  correct  and  binding  as 
not  to  be  disturbed,  nnlesa  dearl^  In  conflict 
with  the  weight  of  the  evidence  upon  which 
they  wtfe  made.**  In  Davis  v.  Sdiwarte,  IfiS 
n.  S.  681, 15  Sup.  Ot  2S7,  89  L.  Ed.  289;  tiie 
court  In  q>eaklng  of  a  rqlort  undw  a  similar 
reference,  said:  " «  •  •  But  so  far  as  It 
dcvcnfi*  iqwn  c(mflicting  testlnumy,  w  upon 
tbe  credibility  of  wltneseee,  or  so  far  as  there 
Is  any  testimony  consistent  with  the  finding, 
it  must  be  treated  as  unassaHaUe"— citing 
authority.  Tbe  Supreme  Court  of  Arkansas, 
under  whose  chancery  practice  this  case  was 
tried,  it  having  originated  and  been  tried  in 
the  Indian  Territwy  prior  to  the  adoption  of 
the  Constitution,  In  speaktaig  <tf  tbe  weight 
and  effect  to  be  glvw  to  the  r«port  a 
clal  master  under  a  consent  reference  as  In 
this  case;  In  Oreenhaw  v.  Combs,  74  Arte.  886, 
86  S.  W.  760,  after  adopting  the  rule  as  laid 
down  1^  Ibe  Supreme  Court  in  the  jwecedlng 
case,  said:  "Wba«  there  Is  any  testlnumy 
legally  suffldent  to  rapport  such  findings, 
they  wUl  not  be  set  aside."  l%e  United 
Stotes  Court  dt  Appeals  tax  the  Indian  Ter- 
ritory laid  down  tbe  role  In  Rainwater,  Brad- 
ford Hat  Co.  et  aL  V.  Mt^de  et  al.,  8  Ind. 
T.  621,  64  S.  W.  566,  In  tbe  syUabus  to  that 
case,  In  effect  «tbat  such  a  master's  report 
l8  to  be  regarded  on  appeal  as  tbe  finding  of 
a  pn^ly  Instructed  Jury.  Guided  1^  these 
principles,  we  find,  aftw  a  careful  examina- 
tion of  the  testimony,  there  was  practically 
no  ccmfllct  ther^  and  that  the  findings  of 
fact  by  the  referee  axe  am|Ay  supported  by 
the  evldenca  It  then  rraulns  for  us  to  de- 
termine whether  the  judgment  of  the  lower 
court  was  proper  upon  those  findlngw. 

The  findings  disclose,  In  short  that  on  Au- 
gust 14,  1908,  defendant  Frances  Bourland, 
entered  Into  a  written  contract  with  plaintiff 
and  his  associates,  agreeing  that  for  |4,2S0 
she  would,  at  such  time  as  tbe  anwoval  <tf 
Uie  Secretary  ctf  tbe  Interior  could  be  pro- 
cured,, convey  to  idaintlfl  150  acres  of  her 
own  allotment  and  60  acres  allotted  to  ber 
minor  son  (descrlUng  both  tiracts).  except 
that  out  of  the  land  allotted  to  ber  there  was 
to  be  reserved  to  her,  wlttioot  reduction  of 
the  purchase  price,  8  acres  to  be  sdected  Inr 
her,  iQKm  which  was  iritnated  her  dwdUng 
house  and  other  improvements.  In  the  mean- 
time, and  befwe  tiM  annraival  of  the  BecfSta* 
ry  of  flie  Interior  was  Invoked,  plahitlfl  and 
his  assodatce  laid  off  this  land  Into  lote 
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and  blocks,  and  {datted  tbe  Bame,  ahowlng 
ttie  8  acres  to  be  reserred  to  her,  designated 
the  same  tbe  **BoiirIand  Beserration,**  and 
sold  off  the  major  portion  of  the  lots.  Donbt 
having  arisen  in  tl»  minds  ct  these  parties 
as  to  their  abill^  to  secure  axtproral  of  the 
Secretary  of  the  Intn-ior  for  her  to  alienate 
tiie  60  acres  belonging  to  her  minor  son,  a 
second  contract  In  writing  was  made  and  en- 
tered into  between  ttie  partlee  cm  the  17tb 
day  ot  September,  1904,  xnon  than  a  year 
after  tbe  first  iMSreem«it  The  second  agree- 
ment, in  sDbstance,  provided  that  she  would 
make  antllcation  to  the  Secretexy  of  the  In- 
terior to  alienate  her  said  lands  and  use  her 
best  efforts  to  procure  bis  approval  to  sell 
the  land  of  her  minw  son,  but  that,  in  tbe 
event  said  effort  was  unsuccessful,  then 
Htipe  and  his  assodates  agreed  to  pay  her, 
as  soon  as  she  conveyed  to  them  by  war- 
rants deed  certain  lands  set  forth  In  the  con- 
tract, whl(di  was  a  portion  of  her  allotmoit 
mentioned  In  the  first  agreement  anbradng 
the  "Bourland  Reservation,"  tbe  sum  of  $950, 
In  addition  to  tbe  sum  of  $3,300,  q^hlcb  she 
had  heretof<H«  agreed  to  accept  from  tbem  for 
the  same  land.  No  reservation  or  ezceptton 
of  any  kind  was  made  In  this  last  agreement, 
and,  so  far  as  tbe  testimtmy  disdoses,  noth- 
ing was  said  about  her  three^cre  tract  uptm 
which  she  resided  at  tbe  time  of  making 
the  second  agreement,  and  upcm  whldb  tSia 
continued  to  reside  until  a  short  time  beton 
the  commenconent  of  this  suit  About  a 
month  after  making  this  second  agreunent 
the  Secretary  of  the  Interior  granted  her  tlie 
reQulred  permission  to  alienate  the  land  de- 
scribed In  the  second  agreement  belonging  to 
her  for  said  town-site  purposes,  but  provided 
in  his  order  that  the  same  should  not  be  sold 
for  a  sum  len  tlian  $50  per  acre.  In  tbe  ap- 
location  for  this  permission,  |he  described  the 
lan^  exactly  as  set  forth  In  tbta  second  con- 
tract, and  shortly  after  reoelvhig  It  went  to 
Muskogee,  where  the  deed  sought  to  be  re- 
formed was  prepared  for  her  slgoature.  It 
was  read  to  her  tn  the  office  of  the  attorn^ 
who  pr^red  it,  and  read  and  examined  by 
her  codefendant.  Little,  who  was  then  her 
agent,  and  whom  she  afterward  married.  It 
was  token  to  the  ofilcie  of  the  Commission  to 
the  Five  Civilized  Tribes,  where  it  was  again 
read  to  hw  by  the  dialrman  of  the  commls- 
ai«i,  who  explained  Ite  omtenta  to  her,  and 
then  and  there  received  96,74^60^  the  pur- 
chase price  of  tile  land,  bat  In  that  deed  no 
reservatifm  of  tbe  three-acre  tract  was  made, 
and  nothing  said  about  It 

Plaintiff  Intended  that  it  should,  and  tbe 
deed  did,  contain  a  description  of  all  the 
land  tor  whl<di  he  had  contracted  in  the 
second  agreanent,  and  the  r^wrt  disdoses 
that  It  "is  not  clear  by  any  means  that  It 
was  the  intention  of  the  defendant,  Urs. 
Bourland,  at  tbe  time  ttf  the  execution  of 
the  deed,  to  have  resnved  to  her  and  ex- 
cited from  said  conveyance,  tbe  three-acre 
tract  known  as  tiks  'Bonriand  Reservatlim,' " 


but  "  •  •  •  that  It  was  ber  Intention  to 
convey,  and  the  intentlm  of  the  grantees  in 
said  deed  to  reoMve  and  pay  tta,  all  tbe 
lands  described  in  said  deed,  and  In  tbe  orOer 
of  tbe  Secretory  ot  the  Interior  authoriMns 
ber  to  alienate  the  same."  Tbe  r^xwt  stetes 
that  *^  mIsrepreaentetiMw  were  made  at 
tbe  time  of  tbe  execution  ot  the  deed  In  ques- 
tion to  induce  ber  to  sign  It,  and  if  then 
was  a  mistake  made  in  the  drafting  ot  the 
Instrumoit.  It  was  a  unilateral  mistake  and 
not  tbe  result  ot  any  fraud  upon  the  part 
the  plaintiff."  This  is  dearly  not  a  case 
wboreln  the  facts  found  justify  tbe  court  In 
ordering  a  refonnatloa  of  tbe  deed.  No 
fraud  la  found.  No  mutual  mistake  existed 
under  which  tbo  parties  conveyed  annethlns 
not  intmded.  No  mistake  appears  to  have 
been  made  on  the  part  ot  tbe  plalntUt  He 
bou^t  the  land  covered  \ff  the  agreement, 
and  it  is  not  dear  that  any  was  made  on 
the  inrt  of  Frances  Boarland,  In  that  It  does 
not  dearly  appear  that  slie  Intended  to  have 
reserved  to  her  tho  three  acres  at  the  time 
Bhe  signed  the  deed.  The  report  says:  "If 
there  was  a  mlsteke  made  in  the  drafting 
of  tbe  instrument.  It  was  unilateral,"  etc. 
Relief  cannot  be  granted  nndw  the  croos- 
complaint  in  such  drcnmstances. 

Conceding  a  unilateral  mistake  on  the  part 
ot  Frances  Boarland,  and  tiiat  she  did  not 
Intend  to  eoDve^  this  land  without  a  xcserva- 
tion  of  her  three  sens,  whldi  tb»  flnOhig  ot 
facte  certainly  does  not  wbow,  thne  am  be 
no  rescission  of  this  deed,  for  the  reason 
that  plaintiffs  cannot  be  placed  In  statu 
quo.  tb^  having,  according  to  the  i&iding  of 
facte,  already  cut  the  property  into  Iota  and 
sold  the  major  portion  of  It,  and  besides  there 
la  no  offer  in  her  cro»«omplaint  to  [dace 
them  In  steta  qua  NelQier  Is  she  entitled 
to  a  reformation  of  the  deed.  It  is  wdl  set- 
tled that  to  warrant  refbrmatlon,  In  tbe  ab- 
sence of  fraud  or  Imposition,  thwe  must  be 
a  mutoal  mistake— that  Is,  a  mistake  shared 
both  parties— that  to  Justify  the  reforma- 
tion of  a  deed  delivered,  accepted,  and  acted 
upon,  on  tbe  ground  that  it  did  not  correctly 
express  tbe  agreement  made  by  the  parties, 
the  pioctf  must  be  dear  end  convincing ;  and, 
until  a  mistake  has  been  established  by  sodi 
proof  as  leaves  no  rational  donbt  of  the  Cact; 
no  change  will  be  made  bi  the  writing  sought 
to  be  reformed.  Oreen  v.  Stone,  S4  N.  J.  Bq. 
SS7,  84  AU.  1009,  66  Am.  St.  Rep.  677.  Blsb- 
op  on  Cfmtracts,  ||  707,  708,  states  the  rule 
thus :  "The  mistake  must,  in  general,  be  mur 
tual,  and  It  must  be  deafly  established  by 
the  proofs,  which  may  be  either  oral  or  writ- 
ten. Indeed  in  no  case  will  a  court  decree 
an  alteration  In  the  terms  ot  a  duly  executed 
written  contract,  unless  the  proofs  are  foil, 
clear,  and  dedslve.  Here  preponderance  of 
evidence  Is  not  ODoa^,  and  the  mistake  most 
appear  beycmd  reasonable  controveray."  See^ 
also,  Royer  Wheel  Co.  v.  Miller,  60  8.  W. 
(Ky.)  62;  Hiklska  et  aL  v.  MIklska  et  aL.  90 
Bllnn.  268*  06  N.  W.  810;  Qhspmwn  t.  Dnn- 
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wen,  lis  Iowa*  D88,  88  N.  W.  1067.  In 
Heama  t.  Amrine  Insmnoe  0ompaii7»  SO 
Wall  48a  22  U  Bd.  800,  the  Supreme  Oonrt 
Of  the  United  Statei,  speakinr  thioush  Mr. 
Justice  Swayne^  lays  'diown  the  rale  aa  fol- 
lows :  "The  refonnation  cC  written  oontracts 
tor  fraud  or  mistake  la  ui-  wdlnary  head  of 
equity  jurisdiction.  The  mles  which  govern 
the  exercise  of  thla  power  are  founded  in 
good  sense,  and  are  wen  settled.  Where  the 
argeement  as  reduced  to  writing  omits  or  con- 
tains terms  or  atlpniattons  contrary  to  the 
OMnm<»L  intention  of  the  parties,  the  Instra- 
ment  will  be  corrected  so  as  to  make  It  con- 
form to  their  real  Intait  The  partiea  will 
be  placed  as  th^  would  have  stood.  If  the 
mistake  had  not  occurred.  Kerr  on  Fraud  & 
Mistake,  419,  420.  The  party  alleging  the 
mistake  must  show  exactly  In  what  it  con- 
sists, and  the  correctlai  tiiat  ahould  be  made. 
The  evidence  must  be  such  m  to  leave  no 
reasonable  doubt  upon  the  mind  of  the  court 
aa  to  eltlier  of  these  points.  Beaumcmt  t. 
Bramley,  1  Turner  &  Russell,  41-00.  Harquls 
of  Breadalhane  t.  Marquis  of  Ohandos,  2 
limine  ft  Oialg,  711;  Fowler  v.  Fowler,  4 
De  GoE  it  Jones.  266;  S^a  v.  Sells,  1  Drew- 
ry  &  Smales,  42;  Lord  t.  OoCker,  19  Beav- 
an,  144.  Thla  mistake  must  be  mutual  and 
cmnnum  to  both  parties  to  the  instrument 
It  must  appear  that  both  have  done  what 
neither  intended.  Booke  v.  Xiord  Kensington. 
2  Kay  ft  Jcdmson,  763 ;  Eaton  v.  Bennett,  84 
Beavan,  196. .  A.  mistake  oa  one  side  may  be 
a  ground  for  reachidlng,  but  not  for  reform- 
ing a  contract  Mortimer  Shortall,  2  Dm- 
ry  &  Warren,  872;  Sella  t.  Sells,  supra. 
Where  the  mtaids  of  the  parties  have  not 
met,  th»e  Is  no  cmtract,  and  hence  ncme  to 
be  rectlfled**— dtlng  authorities,  tn  United 
States  Mnnroe,  6  Mason,  072.  Fed.  Gas. 
Na  16,830,  Mr.  Juatiee  Story,  apeafclng  for 
the  court,  said:  "In  cases  of  asserted  mis- 
take in  written  histrumenta  It  Is  not  d«iled 
that  a  court  of  equity  has  authority  to  re- 
form Hxe  Instrument  But  such  a  court  Is 
very  dow  In  exerting  such  an  authOTlty,  and 
It  requires  the  stnmgest  and  clearest  evi- 
dence to  eiMabllah  the  mistake.  It  hi  not 
suflBdent  that  there  may  be  Bome  reason 
to  presume  a  mlstaka,  The  evidence  must  be 
dear,  unequivocal,  and  dedsivei"  As  fraud 
has  been  eliminated  from  this  case  by  the 
facts  found,  and  fftnn  our  mind  after  dose 
scrutiny  <tf  the  teBtinmiy,  and  as  those  flnd- 
Ings  presmt  raily  a  caae  ct  unilateral  mis- 
take, if  any,  we  cannot  see  how  it  la  possible 
to  sustain  the  finding  of  the  lower  court 

That  court  In  its  i^iinion  filed  with  this 
transcript,  fbnnd  that  tbec9  waa  a  mistake, 
that  the  minds  of  these  parties  had  not  met 
in  a  sale  of  thto  three  acres,  and  ftw  that 
reason  ardemd  the  deed  reformed  so  as  to 
ezdude  the  same  therefrtKu,  and  divested 
title  thereto  out  of  Tom  H<ve  and  his  as- 
•odates,  parties  and  privies,  and  reinvested  It 


In  Frances  Bonrland.  In  litis,  we  cannot 
concur;  and.  Inasmudi  as  it  does  not  ctear* 
ly  appear  that  a  mistake  of  any  kind  was 
made,  much  leia  a  mistake  amunon  to  both 
parties,  and  that  the  deed  as  executed  ex- 
pressed the  contract  as  understood  by  nei- 
ther, we  are  of  Ihe  oplni<m  that  the  court 
erred  In  Its  actlaa  as  stated,  and  hi  dissolv- 
ing the  Injunctltm,  and  in  awarding  damages 
against  the  plaintiff  and  his  sureties  on  the 
Injunction  bond,  and  tat  that  reason,  Uie  case 
should  be  reversed  and  remanded,  with  In- 
structions to  enter  judgment  In  accordance 
with  thla  cqilnlon.  All  the  Justices  concur. 


BBED  V.  TERRITOBT. 

(Orimlnal  Court  of  Appeals  of  Oklahoma.  Dec. 

10,  1908.) 

1.  Indictment  and  Ihfobmation  (S  llO*)— 

BUTFICIENCT— LaNOUAOE  OF  StATUH!. 

When  an  Indictment  uses  Babstantially  the 
same  language  in  charging  an  offense  as  is  used 
in  the  statDte  in  creating  the  offense,  the  Indict- 
ment la  aofficient. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  InformatlcMi,  Cant  Dig.  H  289-291;  Dec. 
Dig.  •  110.*] 

2.  iNDIOnCENT  AND  INVOBIUTION  (H  1S8.  140, 

144*)— JUET  (S  66*)— Motion  lo  Svr  Abidx 
iNDionanT  —  Stipficienct  —  AFFiDAvrr  — 
Selbofion  and  Dbawing  or  Panel— Om- 
OBB  Who  mat  Act  as  Deputt. 

(a)  A  general  allegation  that  the  grand  jury 
which  fonnd  the  iDdlctment  was  not  properly 
and  l^ally  drawn  is  too  ladeBnite  and  uncer- 
tain to  require  notice. 

(b)  Under  tiie  act  Of  Congress  of  February  9, 
1908.  34  Stat.  11,  c  155.  a  deputy  clerk  could 
iwrform  the  purely  ministerial  dotiea  directed 
to  be  performed  by  the  deili  of  the  court,  in  the 
matter  vi  recording  the  list  of  the  jurors  npon 
the  jonmals  of  the  court,  and  certifying  to  the 
correctness  thereof. 

(c)  An  application  to  take  evidence  to  sustain 
a  motion  to  set  aside  an  indictment  apon  the 
groond  that  the  iarj  was  not  properly  drawn 
and  impaneled,  must  be  supported  by  an  affida- 
vit In  which  the  allegations  of  the  motion  are 
alleeed  to  be  true. 

(d)  It  is  not  error  to  overrule  a  motion  to  set 
aside  an  Indictment,  when  the  facts  alleged  in 
the  motion  are  not  sufficient  to  show  that  the 
motion  should  be  sustained,  if  proven  to  be  true. 


1 66.*] 

3.  Indictment  and  Infobmation  (§  15*)— 
Cbiminal  Law  (§f  689,  603*)  — Plbab  in 
Abatement— Fskdbnct  or  Otheb  Indict- 
ment OB  InrOBUATION  —  OONTINaAHCX  — 

GB0UND8— StrmciBNCT  or  Apflioahon. 

(a)  The  fact  that  an  indictment  or  Informa- 
tion is  pending  against  a  defendant  will  not  ot 
Itself,  prevent  a  grand  Jary  from  finding  anoth- 
er indictment  against  the  defendant  for  the 
same  ofltaue. 

(b>  'Hie  pendency  of  an  Indictment  or  inform 
mation  against  a  defendant,  when  there  has 
been  no  jeopardr  upon  it,  cannot  be  pleaded,  ei- 
ther In  abatement  or  bar  to  a  second  indictment 
or  it^ormation  for  the  same  offense. 

(c)  The  pendency  of  an  indictment  or  Infor- 
mation, when  there  has  been  no  jeopardy  upon 
it,  cannot  be  set  up  aa  ground  for  continuance, 
when  trial  is  soaght  on  a  new  indictment  or  In- 
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fonnatioD  preaented  agiiiMt  tlit  defendast  tar 

the  same  offense. 

(d)  An  application  for  a.  coQtinaanoe  shoatd 
allege  that  the  defendant  coold  not  prove,  b; 
other  witnessea,  the  aame  facta  which  he  desirea 
to  prove  by  the  abaeot  witneaa,  onlesa  the  te»- 
timony  of  the  absent  witness  la  Intrinaically 
more  valuable  than  that  of  the  witneBsea  by 
whom  the  same  facta  coald  be  proven,  and  then 
the  facta  which  make  thia  true  must  alao  be 
stated  in  the  application. 

(e)  An  application  for  a  continnanoe,  whldl 
consists  of  a  statement  ot  nefatlTe  concluaiona 
of  fact.  Is  not  sufficient 

[Bd.  Note.— For  other  cases,  see  Indictment 
and  Information,  Gent  Dig.  IS  83-86;  Dec 
Dig.  S  16  Criminal  Lew,  Cent  Dig.  8>  ISIB, 
laSl.  m&i  Dec.  Dig.  »  0^,  6Q8.«] 

4.  Omminax  Law  (|  6B1*)— Bvidbncb  bt  In- 
spection BT  JtrBT— GOKTBNTB  OF  BOTTUE. 

It  is  not  error  to  permit  a  Jury  to  inspect, 
look  at,  and  amell  the  contents  of  a  bottle  which 
haa  been  propeTly  Identifled  and  admitted  In  evi- 
dence and  Is  alleged  to  contain  whisky. 

[Ed.  Note.— For  other  cases,  see  Orimlnal 
Law,  Dec.  Dig.  fi  651.^ 

5.  Cbhcinai.  Law  (|  804*)— Bvxdbncb— Judi- 
cial NoTiCB— Oeoobaphicax.  Facts. 

(a)  Courts  of  this  state  take  judicial  notice  of 
the  Iwnndaries  of  the  state  and  oi  the  counties 
in  the  state,  and  also  of  the  geographitml  loca- 
tions and  positions  of  the  towns  and  cities  with- 
in their  jurisdlcticHis. 

(b)  Bee  sufficient  proof  of  venae. 

[Bd.  Note.— For  other  oases,  see  Orimlnal 
Law,  Cent  Dig.  |  705;  Dee.  Dig.  {  804.*] 

e.  iN-roziOATina  Liquobs  (S  236*)— OnrsNSES 

— ElVIDENCE — SUFFICIENOT. 

See  case  where  there  waa  sufficient  proof 
on  part  of  the  state  of  the  fact  that  the  defend- 
ant did  not  have  license  to  retail  malt,  spiritu- 
ous, or  vinous  liquors. 

J Ed.  Note.— For  other  casea^  see  Intodcating 
qoora,  Dec  Dig.  |  286.*1 

(Syllabus  by  the  Conrt.) 

Appeal  from  District  Court,  Payne  Coun- 
ty; before  Justice  J.  H.  Burford. 

Bryan  Reed  was  convicted  of  selling  In- 
toxicating Ilqnor  without  a  license,  and  ap- 
I>ealed  to  the  Supreme  Court  of  Oklahoma 
Territory,  whence  the  cause  was  transferred 
under  the  Constitution  of  Oldahoma  and  the 
enabling  act  to  the  Supreme  Court  of  that 
state,  and  from  that  court  to  the  Orimlnal 
Court  of  Appeals.  Affirmed. 

Bryan  Reed  (hereinafter  called  defendant) 
was  convicted  in  the  district  court  of  Payne 
county  on  the  llth  day  of  October,  1906,  of 
the  offense  of  having  sold  Intoxicating  liq- 
uor at  retail  without  first  having  obtained 
a  license  therefor.  A  motion  for  a  new  trial 
was  made  and  overruled,  and  on  the  Ist  day 
of  November,  thereafter,  defendant  was  sen- 
tenced by  the  court  to  pay  a  fine  of  $300 
and  costs.  An  appeal  was  taken  to  the  Su- 
preme Court  of  Oklahoma  Territory.  Dpon 
the  admission  of  the  state  of  Oklahoma  Into 
the  Union,  under  the  terms  of  the  Constitu- 
tion and  the  enabling  act,  the  case  was  trans- 
ferred to  the  Supreme  Court  of  the  state. 
When  the  Criminal  Conrt  of  Appeals  was 
created,  as  directed  by  law,  the  Supreme 
Court  transferred  the  case  to  this  conrt 


BnrdldE  A  Beece,  for  app^nt  W.  C. 
Reeret,  AsbL  Atty.  Gen.,  and  Fred  &  Cald- 
well, tor  tbe  Tertltorr. ' 

rUBHAN,  P.  J.  (after  stating  the  facts  as 
above).  The  defendant  complains  tiiat  the 
trial  court  erred  In  overruling  his  demurrer 
to  the  Indictment  spedflc  point  relied 
upon  is  that  tbe  Indlctmeat  charges  that  the 
defendant  did  s^  at  retail,  for  the  price  of 
25  cents,  to  James  Hoggatt,  "one  half-pint 
of  t^irttuous  liquors,  to  wit,  whisky,  without 
first  having  compiled  with  tbe  provisions  of 
law  and  obtained  a  license  as  a  vendor  of 
malt,  Tiuoos,  and  spirituous  liquors." 

The  statute  upon  whlcii  the  indictment  is 
based  is  in  this  language:  "Any  person  who 
shall  at  retail,  or  give  away  upon  any 
pretext,  malt,  spirituous,  or  vinous  liquors, 
or  any  intoxicating  drinks  without  first  hav- 
ing compiled  with  the  provisions  of  this  act, 
and  obtained  a  license  as  herein  set  forth," 
etc  Wilson's  Rev.  &  Ann.  St  1003,  |  3407. 
While  it  Is  true  that  the  exact  language  of 
the  statute  Is  not  followed  In  the  Indictment, 
yet  the  words  used  are  of  similar  and  equal 
import  with  those  used  in  the  statute,  and 
the  indictment  substantially  charges  the  of- 
fense named  in  the  statote,  and  Is  tber^ore 
sufficient  Weston  v.  Territoiy  (decided  at 
this  term)  08  Pac.  360. 

Second.  The  def^dant  complains  of  the 
action  of  the  trial  court  in  refusing  to  sus- 
tain his  motl<Hi  to  dismiss  the  indictment  up- 
on the  ground  that  the  grand  Jury  was  not 
regularly  drawn.  Tbe  general  charge  that 
the  grand  Jury  was  not  properly  and  l^ally 
drawn  is  too  uncertain  and  Indefinite  to  re- 
quire notice.  The  specific  allegations  of  Ir- 
r^ularity  state  that  the  deputy  derk  per- 
formed duties  which,  under  the  statute, 
should  have  been  diS(Aarged  by  the  clerk. 
It  is  true  that  section  1  of  the  act  of  Con- 
gress of  February  9,  1906,  34  Stat  11,  c  155, 
providing  for  the  selection  of  grand  and  pet- 
it jurors  in  Oklahoma  Territory,  does  state 
that,  after  the  names  of  the  jurors  have 
been  selected,  the  clerk  shall  record  said  list 
upon  the  journal  of  the  court  and  certify  to 
the  correctness  thereof.  And  the  statute 
further  provides  that,  as  soon  as  said  list 
is  completed  and  recorded,  the  clerk  of  the 
district  court  shall  forthwith  write  each 
name  upon  separate  pieces  of  paper  and 
place  than  In  a  box,  ete.  If  these  acts  re- 
quired the  exerdse  of  Judicial  powers,  then 
they  could  not  have  been  performed  by  the 
deputy  clerk  In  the  absence  of  a  statute  giv- 
ing tbe  deputy  this  power.  But  it  appears 
upon  tbelr  face  that  these  were  purdy  min- 
isterial acts,  and  it  was  therefore  within  tho 
power  of  the  deputy  clerk  to  perform  than ; 
and  his  action  Is  Just  as  regular  and  bind- 
ing as  if  they  had  been  performed  by  his 
principal.   7  Gyc.  p.  248,  is  as  follows:  "In 
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tte  absence  of  any  itatntorT  proTlsUw  or 
Im^lcatUm  to  tbe  cmtraiy,  a  d^ty  cln^ 
Is  aotiKolBedl  to  parfwm  any  official  minis- 
terial act  tliat  may  be  done  by  his  principal, 
except  to  make  a  deputy.  Thus  It  has  been 
held  tbat  a  deputy  clerk  may  administer 
oatba,  take  affidavits  and  adutowledgments, 
take  <daimB  of  witnesses  for  attendance,  ap- 
prove bonds,  make  certificates,  Issne  and  tett 
writs,  draw  the  names  of  grand  Jorors,  and 
order  the  seizure  of  peraonalty  In  an  action 
of  claim  and  dellTery," 

Hie  defraidant  filed  an  appllcatl<m  to  take 
evidence  In  support  of  his  motion  to  set 
aside  the  indlctmrat  This  application  was 
based  on  section  SSQO,  Wilson's  Rev.  &  Ann. 
SL  1903,  which  Is,  In  part,  as  follows:  *^ 
enable  the  defendant  to  make  proof  of  the 
matter  set  up  as  grounds  for  setting  aside 
the  Indlctm^t  the  defendant  may  file  his 
application  before  any  court  of  record  in  the 
county,  setting  out  and  alleging  tbat  he  is 
Indicted  In  the  district  court,  naming  It,  and 
setting  out  a  copy  of  bis  motion  to  set  aside 
the  Indictment,  and  ailing  all  under  oath, 
that  he  Is  acting  In  good  faith,  and  praying 
for  an  order  to  examine  witnesses  In  sup- 
port thereof."  It  will  be  observed  that  the 
statute  in  express  terms  states  that  this  ap- 
plication must  allege  "all  under  oath."  Tbe 
affidavit  In  this  case  falls  to  comply  with 
this  statute,  because  it  does  not  all^  that 
the  facts  stated  In  the  application  are  true. 
It  was  therefore  not  snfilclent  to  authorize 
tbe  court  to  make  an  order  to  take  evidence 
In  support  of  the  motion  to  set  aside  the  In- 
dictment Two  things  must  concur  before 
a  court  would  be  authorized  to  make  the 
order  prayed  for:  First,  Tbe  facts  alleged 
In  the  application  must  be  sufficient.  If  true, 
to  set  aside  the  Indictment — which  we  have 
held  was  not  true  of  the  application  In  this 
case.  Second,  The  affidavit  must  state  tbat 
the  allegations  made  In  the  application  are 
true.  Thla  Is  not  done  In  the  affidavit.  For 
these  reasons  there  was  no  error  In  the  ac- 
tion of  the  court  In  overruling  the  motion 
end  refusing  to  take  evidence. 

Third.  Defendant  complains  that  the  trial 
court  erred  In  overruling  his  application  for 
a  Gontlmiance.  The  first  ground  relied  up- 
on was  that  there  was  then  pending  in  the 
probate  court  of  Payne  county  an  Informa- 
tton  against  def^idant  for  tlw  same  offense, 
and  that  defendant  had  an  agreement  with 
the  coinnty  attwney  that  the  case  so  pend- 
ing In  the  Kwobate  court  should  be  continued 
to  await  the  reaolt  aome  other  case  pend- 
ing on  ai^eal  In  the  Snprone  Court  of  the 
twritoxy.  It  la  almoat  unlvwsally  recognis- 
ed that  a  grand  Jury  can  find  a  valid  indict- 
ment against  a  defendant,  notwithstanding 
the  fact  tbat  another  indictment  or  Informa- 
tion is  poidlng  against  the  accused  for  the 
same  offense,  and  the  pendency  of  the  other 
lodlctmrat  or  Information,  when  tttere  has 
been  no  juvgexiij  od  it,  cannot  be  pleaded 


MttMr  in  abfttemoit  or  in  bar  of  the  second 
indictment  The  Indictment  having  been  le- 
gally returned  into  court,  tt  was  ttie  duty  of 
the  conrt  to  dispose  of  It,  Just  as  if  the  in- 
formation was  not  pending. 

Tbe  second  ground  relied  npon  for  tbe  con- 
tinuance was  the  absence  of  R.  B.  Bryan, 
who  was  alleged  to  be  a  material  witness  for 
the  defendant,  and  who  was  at  that  time  in 
the  territory  of  New  Mexico.  There  are  two 
objections  to  the  motion  for  a  continuance: 
First  It  does  not  allege  that  tbe  defendant 
could  not  prove,  by  other  witnesses,  the  same 
facts  desired  to  be  proven  by  the  absent  wit- 
ness. In  tbe  case  of  Murphy  et  al.  v.  Hood 
ft  Lumley,  12  Okl.  S8&,  78  Pac.  281,  the  Su- 
preme Court  of  Oklahoma  Territory  held  that 
this  omission  was  fatal  to  an  application  for 
a  continuance.  While  we  concur  In  this  view 
as  a  general  proposition,  yet  we  do  not  de- 
sire to  be  understood  as  holding  tbat  it 
,8houId  be  enforced  In  all  cases.  It  might  oc- 
cur that  cases  may  arise  In  which  the  testi- 
mony of  an  absent  witness  might  be  Intrinsic- 
ally more  valuable  than  that  of  other  wit- 
nesses available.  When  such  contingency 
arises,  the  application  for  a  continuance 
should  Btete  the  facts  fully  which  would 
teke  the  case  out  of  the  general  rul&  Sec- 
ondly. The  application  for  a  continuance, 
omitting  the  question  of  diligence,  stated 
tbat:  "This  affiant  believes  said  witoess  will 
prove  the  following  facts,  to  wit:  Tbat  the 
said  R.  B.  Bryan,  on  the  12tb  day  of  May, 
1906,  was  a  resident  of  tbe  town  of  Glencoe, 
Payne  county,  territory  of  Oklahoma,  and  the 
owner  and  proprietor  of  a  drug  store  in  said 
town,  and  tbat  Bryan  Reed  worked  for  him 
as  a  clerk  in  said  drug  store;  that  said  B.  B. 
Bryao  was  then  giving  blp  personal  attention 
to  said  business,  and  was  In  his  said  store  as 
usual  on  the  I2th  day  of  May,  1906,  and  tbat 
his  said  clerk,  Bryan  Reed,  was  present  in  the 
store  on  tbat  day ;  that  he  is  well  acquainted 
with  James  Hoggatt  and  tbat  said  person 
did  not  purchase  or  obtain  any  whisky  or 
any  spirituous  or  Intoxicating  liquor  on  said 
12th  day  of  May,  1906,  or  at  any  other  time, 
from  any  one  In  said  drug  store  or  from 
Bryan  Reed;  tliat  said  R.  B.  Bryan  and 
Bryan  Reed  were  both  present  In  tbe  store  at 
work  together  throughout  said  I2th  day  of 
May,  1906,  aa  upon  other  days,  and  that  said 
R.  B.  Bryan  would  have  seen  said  James 
Honatt  if  he  had  obtained  or  purchased  any 
whisky  or  other  Intoxicating  liquor  from  said 
Bryan  Beed  on  said  day  or  at  any  other 
time."  It  is  seen  that  tbe  evldaice  of  the  ab< 
sent  witness,  as  set  out  In  tiie  application  for 
the  continuance,  consisted  so  far  as  this  case 
is  concerned,  In  statements  of  negative  con- 
clusions of  fiict,  and  that  It  shows  upon  its 
face  that  if  thla  defendant  was  not  guilty  of 
the  offense  charged  there  was  better  evidence 
of  thla  Uian  that  <m  account  of  which  tbe  con- 
tinuance was  soogbt  No  attonpt  was  made 
to  procure  tbe  testlmimy  (tf  James  Hoggat^ 


Digilized  by 


586 


98  PACIFIC 


BHPOBTSR. 


(OkL 


and  a  oontliniance  on  accotmt  of  Us  abaeace 
was  not  soQgbt  Then  waa  therefore  no  er- 
ror In  Uie  action  of  tbe  court  In  orermUng 
the  application  for  a  contlninnca. 

Fourth.  It  appeara  from  Om  record,  tbat 
upon  the  trial  of  UiIb  cenae  a  goremment  wit- 
ness produced  a  bottle  wtaldi  he  testlfled  con- 
tained whisky,  and  identlfled  it  as  being  the 
bottle  of  whlslcy  that  he  had  pnTchased  from 
defendant  This  bottle  waa  Introduced  In 
evidence,  and  the  Jury  w^  permitted  to  look 
at  and  smell  the  contents  of  tbe  botUe.  To 
all  of  which  the  defaidant  dnly  objected  and 
excepted.  Counsel  In  their  brief  say  "the  evi- 
dence most  either  be  oral  or  written,  and  the 
Jory  cannot  act  as  wltneases  as  well  as  triers 
of  facts."  It  Is  tme  that  coimad  dte  cases 
from  the  Snpr^e  Gonrts  ot  Kansas  and  Ala- 
bama in  sQpiwrt  of  their  position,  but  we 
cannot  sgtee  with  their  contentions.  Both 
upon  reason  and  autborl^  we  submit  that 
there  are  three  <diannels  through  whidi 
tribunals  of  foct  receive  evidence,  namely,* 
lnspecti<Hi,  documents,  and  oral  testimony. 
No  Jury  ever  decided  any  controverted  ques- 
tion of  fact  without  using  one  or  more  of 
their  five  senses.  The  senses  of  bearing  and 
s^t  are  used  In  every  case  for  more  pur- 
poses than  that  of  simply  seeing  the  witness- 
es and  bearing  their  words.  Through  these 
senses  impressions  are  made  upon  the  minds 
of  tbe  Jurory  wtdch  cauw  them  to  accept  as 
true,  or  reject  as  false,  the  statements  made 
by  liie  seversl  witnesses.  Thus  the  exerdse 
of  these  aoises,  on  the  part  of  tbe  Jurors,  af- 
fects their  vndlcts.  But  this  does  not  make 
them  witnesses  in  tbe  case.  They  have  sim- 
ply tested  the  credibility  of  the  witnesses  by 
the  personal  ^;ierlence  and  observations  ot 
the  Jurors.  A  thousand  things  in  the  lives 
and  observations  of  tbe  Jurors  may  Influence 
them  in  doing  this,  but  a  knowledge  of  these 
things  has  never  been  regarded  as  making  the 
Jurors  wltneases  in  tbe  caseu  In  this  case 
the  Jurors  were  permitted  to  smell  the  con- 
tents of  the  bottle  offered  in  evidence,  to  en- 
able them  to  decide  as  to  whether  the  proso' 
eating  wltnera  had  told  the  trutti  about  its 
being  whisky.  By  tbls  the  Jurors  did  not 
learn  any  facts  Independmt  of  the  evidence ; 
they  simply  tested  tbe  facts  in  evldmce  by 
the  use  of  one  of  their  senses.  Or,  In  other 
words,  tbey  were  permitted  to  bold  sn  au- 
topsy on  a  part  of  the  evidence  already  be- 
fore them,  to  test  its  true  character. 

Onr  statute  permittli^  the  Inspection  of 
places  and  premises,  referred  to  In  tbe  evi- 
dence, when,  In  the  opinion  of  the  conrt,  such 
Inspection  will  promote  the  ends  of  Justice, 
clearly  recognizee  the  right  of  the  Jury  to  re- 
ceive evidence  by  inspection.  If  this  Is  true 
with  reference  to  places  and  premises,  which 
cannot  be  Incorporated  In  the  record  or  intro- 
duced In  evidence  before  the  Jury  in  tbe 
courtroom,  why  should  It  not  be  true  as  to 
any  other  object  or  thing  which  Is  Introduced 
In  evidence  before  tbe  Jury,  under  the  direc- 
tion of  the  trial  court?  If  the  Jury  can  exer- 


dae  the  power  of  Inspection  ttiroagh  tbe 
sense  of  sight,  why  shmild  they  not  exerctae 
the  power  of  lufiectlon  through  any  or  all 
of  their  other  sensesY  We  hold  that  th^ 
have  this  power  as  to  all  objects  and  things 
Introduced  In  evidence  b^ore  them,  subject 
to  the  discretion  and  control  of  the  trial 
court,  a  pn^r  understanding  of  which  de- 
pends upon  the  common  experience  of  men. 
In  a  matter  requiring  expert  knowledge  tbis 
would  not  be  true. 

We  are  fully  sustained  In  tbeae  vlewa  by 
the  following  anthorlties: 

After  discussing  the  subject  of  Inspection 
by  the  Jury,  or  autoptic  evidence,  at  length, 
Mr.  Whlgmore,  In  the  second  volume  ot  his 
work  on  E^vidence,  In  section  1152,  says:  "In 
short  it  does  not  appear  that  there  is,  in 
the  nature  of  the  process,  any  distinction  to 
be  taken  as  regards  the  kind  of  fact  present- 
ed for  inspection.  Anything  cognisable  by 
the  senses  of  tribunal  may  thus  be  of- 
fered." 

17  Cyc.  p.  290,  Is  as  follows:  **Tbe  tribunal 
of  fact  receives  evidence  through  three  dian- 
nels — Inspection,  documents,  and  witnesses. 
Evidence  gained  by  Inspection  covers  facta 
which  tbe  tribunal  cognizes  with  Its  own 
senses;  sees,  hears,  smells,  tastes,  or  othee- 
wlse  perceives  for  Itself." 

Tills  question  of  the  right  of  a  party  to 
introduce  autoptic  evidence,  which  Is  the 
same  thing  as  Inq;>ectlQn  by  the  Jury,  came 
up  In  tbe  case  of  Gentry  v.  McOlnnls,  8  Dana 
(KyO  886.  This  ease  Involved  the  queo- 
tion  as  to  whether  the  plaintiff  was  a  white 
or  a  negro  woman.  Chief  Justice  Robertson 
said:  "The  counsel  denies  that  personal  In- 
spection by  the  Jurors  cn  the  trial  Is  p^opee 
or  allowable  evidence  *  *  *  To  a  ratlcnal 
man  of  perfect  organlsatlcm  tiie  best  and 
highest  proof  of  whlcb  any  fact  Is  snsc^vtlble 
Is  flie  evidence  ct  his  own  senses.  This  Is 
the  ultimate  test  of  truQi,  and  la  therefore 
the  first  prlnd^e  In  the  philosophy  of  evi- 
dencew  •  •  *  Hence  autopsy,  or  the  evi- 
dence of  one's  own  senses,  furnishes  tbe 
strongest  probability,  and  indeed  the  only 
perfect  and  indubitable  certainly,  of  the  ex- 
istence of  any  sensible  tvA.  «  •  •  (jn. 
rors),  wh«i  th^  decide  altogether  on  the  tes- 
timony of  othen,  do  so  only  because  tiie  fact 
to  be  tried  Is  unsusceptlUe  of  any  better 
proof.  TtKUT  own  perscma]  knowledge  of  tbe 
fact  would  always  be  much  more  Battsfactocy 
to  themselves,  and  afford  much  more  certain- 
ty of  truth  and  Justice.  •  •  •  Hence  the 
policy  of  having  a  Jury  <jt  the  vicinage;  and 
hence,  too.  Jurors  have  not  <mly  been  permit- 
ted, but  required,  to  decide  on  autt^cal 
examlnatlou  wherever  it  vras  practical  and 
convenient" 

Wharton  on  Criminal  Evidence  (9th  Ed.) 
8  312,  is  as  follows:  '^e  remains  of  a  de- 
ceased person  may  be  produced,  when  In  a  fit 
condition,  for  the  purpose  of  showing  the  na- 
ture of  an  injury.    So  all  Instmmeiitti  hr 
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which  an  offense  Is  alleged  to  have  been  com- 
mitted ;  all  clothes  of  parties  concerned, 
from  wtilch  Inference  may  be  drawn;  all 
materials  In  any  way  part  of  the  res  gestae 
may  be  produced  at  the  trial  of  the  case. 
Injury  to  the  person  may  also  be  proved  by 
inspection.  Thus  in  an  action  to  recover 
damages  for  an  Injury  to  a  limb,  the  injnred 
limb  may  be  exhibited  on  trial,  to  be  inspect- 
ed by  the  court  and  Jury,  while  the  surgeon 
who  was  employed  to  set  It  testlflee  as  to  the 
injury.  When  the  tosne  Is  Infancy,  on  an  In- 
dictment, the  court  and  Jury  may  dedde  by 
Inspectlos,  and  so  when  the  qnestlon  arises 
as  to  the  color  of  a  person.  On  an  Issae  of 
bastardy,  the  Jury  may  Judge  of  Ukenesseq  by 
Inspection;  and  so  on  an  Issue  of  adultery, 
for  the  purpose  of  connecting  a  diild  with  a 
putative  father." 

In  Commonwealth  v.  Stevens,  142  Mass. 
437,  8  N.  E.  844,  the  court  said:  'Tlie  small 
bottle  of  whisky  produced  by  the  witness 
Pease  was  pn^rly  admitted  In  evidence ;  it 
being  identified  as,  the  wtaidqr  which  he 
bought  of  the  defendant" 

In  State  v.  McCafferty,  6S  Me.  224,  Justice 
Dlckerson,  in  rendering  the  unanimona  opin- 
ion of  the  court,  said:  "Tbe  leave  granted 
to  the  Jury  by  the  court  to  take  to  their  room 
a  bottle  of  the  liquor  introduced  in  evidence, 
not  as  the  liquor  seized,  but  as  liquor  manu- 
factured and  sold  by  the  same  person  under 
the  same  name  as  the  llqoor  seized,  was  un- 
objectionable, coupled  with  the  Instruction  to 
the  Jury  not  to  consider  the  qualities  of  such 
llquOT  unless  they  should  find  from  the  evi- 
dence in  the  case  that  It  was  the  same  kind 
as  that  seized."  We  think  that  the  court 
went  too  far  In  permitting  the  Jury  to  take 
to  their  room  the  bottle  of  liquor  introduced 
in  evidence,  on  account  of  the  danger  of 
abuse  of  the  privilege.  In  the  absence  of  a 
statute  to  the  contrary,  the  Jury  should  not 
be  permitted  to  have  any  kind  of  beer  or  In- 
toxicating liquor  in  their  room. 

In  the  case  of  People  v.  Kinney,  124  Mich. 
486,  88  N.  W.  147,  the  Supreme  Court  of 
Michigan  held  that:  "After  Mahoney  had 
^ven  his  testimony,  the  prosecution  offered 
the  bottle  of  cider  in  evidence.  Counsel  for 
respondent  objected  to  this  offer  on  the 
sround  that  it  was  lncompet«it.  Irrelevant, 
and  immaterial.  Tbe  court  said:  'Unless 
the  evidence  in  this  case  shows  that  the  con- 
tents of  this  bottle  is  In  the  same  condition 
it  was  on  October  5th,  it  would  be  of  no  val- 
ue as  evidence;  but.  If  the  evidence  has  any 
tendency  to  show  It  in  tbe  same  condition, 
It  would  be  admissible.*  It  was  received  in 
evidence,  and  the  court  then  said:  There  is 
a  tumbler,  gentlemen.  If  you  want  to  taste 
of  It — any  of  you.'  Resimndent's  counsel  ob- 
jected to  these  remarks  of  the  court  Instruct- 
ing the  Jury  that  they  might  taste  It  Hie 
argument  of  respondent's  counsel  here  Is  that 
if  the  Jury,  by  tastli^  it,  smelling  or  drink- 
ing tt,  as  th^  were  ordered  1^  the  court, 
tberelgr  acquired  knowledge  car  formed  opin- 


ions of  its  pn^rUes,  as  to  whether  it  was 
hard  or  fermented  cider,  those  tasting  or 
smelling  it  could  not  give  evidence  to  their 
fellow  Jurors  without  being  sworn.  There 
is  nothing  In  the  record  showing  or  tending 
to  show  that  any  of  the  Jurors  smelled  or 
drank  of  It,  nor  is  there  any  evidence  tbat 
tbe  bottie  was  placed  In  their  hands  for  ex- 
amination. The  record  Is  entirely  silent  upon 
tbat  subject ;  but,  even  if  it  bad  been  handed 
them  and  they  had  tasted  it,  we  thluk  It 
would  not  have  been  error." 

In  Bchulenberg  v.  State,  112  N.  W.  304,  the 
Supreme  Court  of  Nebradu  said:  "The  au- 
thorities are  somewhat  In  conflict  as  to  the 
pr(^rlety  of  jwrmlttlng  Jurors  to  taste  of 
liquor  In  prosecutions  of  this  character,  and 
the  question  has  never  before  beai  in  this 
court  for  determination.  The  Appellate  Court 
of  Kansas  In  State  v.  Llndgrove,  1  Kan.  App. 
51,  41  Pac.  689,  held  that  it  was  error  to  per- 
mit Jurors  to  taste  of  liquor  produced  In  evi- 
dence. The  reasoning  seems  to  be  that  tbe 
Jurors  thus  obtained  private  groands  of  be- 
lief, and  that  after  tasting  of  the  liquor, 
they  were  properly  witnesses  In  tbe  case  and 
disqualified  as  Jurors.  We  are  unable  to 
concur  in  that  reasoning.  If  a  belief  found- 
ed on  the  evidence  during  tbe  progress  of  a 
trial  can  be  held  to  be  a  private  ground  of 
information,  then  It  may  be  so  held  because 
of  a  belief  founded  on  any  class  of  evidence. 
In  Commonwealth  v.  Brelsford,  161  Mass. 
61,  S6  N.  E.  677,  it  Is  said:  'There  are  grave 
reasons  against  giving  liquor  to  a  Jury  to 
drink  for  the  purpose  of  determining  whether 
or  not  it  is  intoxicating,*  We  entirely  agree 
with  the  sentiment  there  expressed,  where 
such  course  is  taken  direction  of  the 
court  express  or  implied.  Tbe  tasting  should 
not  be  compulsory." 

In  the  case  of  Welnandt  v.  State  (Neb.)  113 
N.  W.  1041,  it  la  held  that  "While  the  court 
would  have  no  authority  to  direct  or  compel 
the  Jury  to  taste  or  sample  liquors,  it  was 
not  error  to  permit  them  to  taste  thereof  If 
they  so  chose." 

When  the  trial  court  Is  of  the  opinion  that 
the  ends  of  Justice  will  be  advanced  by  per- 
mitting the  Jury  to  examine  or  Inspect  any- 
thing tbat  has  been  Introduced  In  evidence, 
the  court  may  permit  this  to  be  done,  but  the 
examination  or  inspection  must  be  In  open 
court  and  in  the  presence  of  the  defendant 
and  at  all  times  subject  to  the  control  of  the 
court  Our  statute,  permitting  an  inspection 
by  the  Jury  of  places  or  premises,  when  In  the 
Judgment  of  the  court  the  ends  of  Justice 
win  be  promoted  thereby.  Is  simply  an  exten- 
sion of  the  power  of  inspection  to  places  and 
premises  which  cannot  be  brought  Into  court 
Thus  we  see  that  our  statute  recognizes.  In- 
dorses, and  extends  the  power  of  inspection. 
There  was  no  abuse  of  the  power  of  the  trial 
court  in  permitting  the  Jury  in  this  case  to 
smell  the  contents  of  tb^  bottie  introduced 
In  evidence. 

Fifth.  Defendant  cnmplalns  that  the  venae 
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was  not  proven  tn  this  case.  The  Indictment 
laid  the  venue  In  Payne  county,  torltory  of 
Oklahoma.  The  witness  Pennlnjston  testtfled 
that  the  whisky  was  purchased  from  the  de- 
fendant In  Glencoe,  Okl.,  and  that  defendant 
was  a  clerk  In  the  drug  store  of  R.  B.  Bryan, 
which  drug  store  was  In  Glencoe,  Okl.  C.  BL 
Donart  testified  that  he  was  deputy  clerk  of 
Payne  county,  and  that  the  record  did  not 
show  that  R.  B.  Bryan  had  a  license  to  re- 
tall  malt,  spirituous,  or  vinous  liquors  In 
Glencoe.  Okl.,  on  the  12th  day  of  May,  190a 
The  courts  of  this  state  take  judicial  notice 
of  the  boundaries  of  the  state  and  of  counties 
In  the  state,  and  also  of  the  geographical 
position  and  location  of  cities  and  towns 
within  their  Jurisdiction.  Harvey  v.  Terri- 
tory. 11  Okl.  168,  65  Pac  887.  Under  this 
rule  the  evidence  In  the  case  was  snffldent 
to  sniq^rt  the  venue  of  the  case. 

Sixth.  The  defendant  complains  that  there 
was  no  sufflclKit  evidence  that  B.  B.  Bryan 
did  not  have  a  license  to  retail  malt,  ^Irlt- 
nous,  and  vinous  liquors.  The  deputy  coun- 
ty clerk  testified  that  the  records  of  his  of- 
fice did  not  show  that  any  such  license  bad 
been  granted  to  B.  B.  Bryan.  We  are  at  a 
losi  to  know  how  any  better  proof  of  a  want 
of  license  to  retail  liquors  could  be  made  than 
was  made  In  this  case.  Black  on  Intoxicat- 
ing Uquors  cites  and  discusses  all  of  the  au- 
thorities, and  then,  on  page  S07,  sums  up  as 
follows:  *^e  role  established  by  the  vast 
preponderance  of  authority  Is  that,  in  cases 
where  a  license  to  sell,  If  produced  and  ro- 
lled on,  would  constitute  a  complete  defease 
to  the  action,  the  prosecution  Is  not  bound  to 
produce  any  evidence  in  support  of  the  nega- 
tive all^tlon  that  the  sale  was  made  with- 
out license,  but,  on  the  contrary,  the  defend- 
ant must  assume  the  burden  of  proving  that 
he  was  licensed.  Various  reasons  have  at 
different  times  been  advanced  in  support  of 
this  rule.  Thus,  Dr.  Bishop  thinks  that  a 
prima  fade  case  Is  made  out  for  the  prosecu- 
tl<m,  without  evidence  on  this  point,  by  the 
presumption  that  the  defendant  belongs  to 
the  general  mass  of  people,  who  are  unli- 
censed, rather  than  to  the  exceptional  class 
of  license  holders,  and  that,  as  there  was  cer- 
tainly a  time  wh^  he  was  not  licensed,  the 
presumption  of  continuance  applies,  which 
presnmptlcms  the  rule  requires  him  to  over- 
come 1^  proof.  But  we  believe  the  rule  la 
sufficiently  Justlfled  by  considerations  of  con- 
venloice  and  reasonabl^ess.  It  la  a  gen- 
eral and  well^ettled  principle  that :  'Where 
the  subject-matter  of  a  negative  averment 
lies  peculiarly  within  the  knowledge  of  the 
other  party,  the  averment  Is  taken  as  true, 
unless  disproved  by  that  party.  Such  Is  the 
case  In  civil  or  criminal  prosecntlons  for  a 
penalty  for  doing  an  act  which  the  statutes 
do  not  permit  to  be  done  by  any  person  ex- 
cept those  who  are  duly  licensed  therefor; 
as,  for  sellli^  liquors,  exerdslng  a  trade  or 


profession,  or  tbe  like.  Here  the  party,  It 
licensed,  can  Immediately  show  It  without 
the  least  InccmTealence,  whereas,  if  proof  of 
the  negative  were  required,  the  Inconvenience 
would  be  very  great*  Another  view  advanc- 
ed by  the  court  In  Georgia  is  that  a  plea  of 
'not  gnllty*  to  a  charge  of  selling  without  li- 
cense amounts  to  an  all^atlon  of  selling  with 
license,  and  the  rule  applies  that  he  who  al- 
leges affirmative  must  prove  It  especially  If 
It  Is  peculiarly  wlttahi  his  knowledge." 

Finding  that  no  material  error  was  com- 
mitted on  the  trial  of  this  case,  the  jodgment 
Is  In  all  things  affirmed. 

BAEBB  and  DOYLE.  JJ..  concne. 


PATRICK  V.  STATBL 
(Sapreme  Court  of  Wyoming.   Dec.  22,  1908.) 

1.  Cbiminai,  Law     1090*)  —  Bbbob  —  Qces- 

TEOITS  PUSEHTKD-^ABSINCS  Of  BUJ.  OT  BX- 
OEFTIOnS— EkBOBS  ON  VACK  OT  RiOOBD. 

On  error  to  the  Supreme  Court  without  a 
bill  of  exceptions,  only  error  on  the  face  of  the 
record  can  be  considered,  and  where  the  record 
contains  the  infonnatloD,  plea  of  guilty,  the 
Judgment,  motion  in  arrest,  and  order  denying 
same,  only  the  sttffideney  of  the  informatiMi  and 
the  jurisdiction  of  the  trial  conrt  can  be  cout 
sidered. 

[Ed.  Note.— For  other  casea.  see  Criminal 
Law,  Cent  Dig.  |S  2S03-2827;   Dec.  Dig.  I 

loeo.*] 

2.  Iroicthbnt  avd  ImoBiunoir  (|  119*)  — 

SuFFiciENOY  OP  Accusation— SuBPLUSAOK. 
Rev.  8t.  1889,  {  2090.  as  amended  and  re- 
enacted  by  Sess.  Laws  190&,  p.  150,  &  98,  |  4. 
makes  It  unlawful  to  bring  into  the  state  any 
she^  Infected  with  scab,  or  other  Infections 
diseaee,  and  an  information  charged  accnsed 
with  bringing  diseased  sheep  into  the  state,  and 
alBo  causinff  each  sbeep  to  be  brought  into  the 
state.  Held  that,  since  the  crime  was  sufficient- 
Iv  charged,  the  all^atlon  that  accused  caused 
the  sheep  to  be  brought  into  the  state  was  mere 
surplusage,  and  by  the  express  provision  of  Rev. 
St  1899,  I  G301,  did  not  render  the  information 
invalid. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  S9  Sll,  813 ;  Dec 
Dig.  S  119.*] 

8.  iNDIOrmNT  AND  IHFOBHATION  O  190*)  — 

Waitkb  or  DKraois— SunroiEHor  or  Accu- 
sation. 

In  a  prosecution  under  Rev.  St  1S99,  I 
2090,  as  amended  and  re-enacted  by  Sess.  Laws 
1905,  p.  ISO,  c.  98,  S  4,  making  it  nnlawtal  to 
bring  infected  sheep  Into  the  state,  any  defect 
In  the  information.  In  alleging  that  accused  caus- 
ed sheep  to  be  brought  into  the  state  in  addi- 
tion to  alleging  that  he  brought  them  In,  was 
waived  by  pleading  to  the  merits. 

[Ed.  Not&— For  other  castx,  see  Indictment 
and  Information,  Dec  Dig.  I  196.*] 

4.  Cbiuinai.  Law  (8  273*)— Pleadiko — Plea 
OP  Guilty— Scope. 

A  plea  of  gnil^  admlti  all  facts  sufficient- 
ly pleaded. 

[EH.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  631 ;  Dec.  Dig.  i  2T3.*] 

5.  CBniiHAL  Law  (J  278*)— Pi^adino — Puba 
of  Guilty. 

In  a  prosecution  charging  accused  with 
bringing  sheep  into  tbe  state  which  were  in- 
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pay  a  line  of  ?725,  and  ooBts.    From,  that 
judgment  he  brings  the  case  here  on  error. 

There  Is  no  bill  of  exceptions  In  the  case, 
and  hence  the  only  alleged  errora  that  can  be 
c6n8ldered  here  are  anch  as  appear  npon  the 
face  of  the  record.  The  record  contains  the 
information,  the  plea  of  guilty  by  the  defend- 
ant, the  Judgment,  and  what  la  entitled  a  mo- 
tion in  arrest  of  judgment,  and  the  order  of 
the  court  denying  said  motion.   The  asalgn- 
ments  of  error,  as  contained  In  the  petition 
in  error,  are:  "(1)  The  district  court  of  Nat- 
rona county  was  without  Jurisdiction  of  the 
subject-matter  of  said  prosecotlon.    (2)  The 
said  Information  filed  herein  on  December  8, 
1906,  wholly  failed  to  state  facts  which  con- 
stitute any  Tlolatlon  of  the  laws  of  Wyoming. 
(8)  The  court  was  without  Jurisdiction  to 
give  Judgment   (4)  The  court  erred  In  over- 
ruling the  motion  of  defendant  In  arrest  of 
Judgment   (5)  The  court  erred  In  overruling 
the  motion  of  defendant  to  set  aside  his  plea 
of  guilty."   In  the  absence  of  a  bill  of  ex- 
ceptions, it  Is  clear  that  thla  record  presents 
but  two  questions,  viz.:   The  snfflclency  of 
the  Information  to  state  an  offense;  and  the 
Jurisdiction  of  the  district  court  of  the  anb- 
ject-matter  of  the  action.  The  statute  npon 
which  the  Information  la  based  la  section 
2090,  Rev.  St  1899,  as  amended  and  re^nact- 
ed  by  section  4,  c.  98.  p.  150,  Sees.  Laws,  1905, 
and  la  as  follows:  "It  shall  be  unlawful  for 
any  person  to  bring  Into  this  state  any  sheep 
infected  with  scab  or  any  other  Infectious  or 
contagions  disease,  or  that  have  in  any  man- 
ner been  exposed  to  anch  disease.    If  any 
person  shall  violate  ttie  proTlalons  of  this 
section,  he  Shall,  npon  conviction  thereof,  be 
pnnldied  by  imprisonment  in  a  county  Jail 
for  a  term  ta  not  exceeding  sixty  days  or. a 
fine  of  not  leas  than  five  hundred  nor  more 
than  one  tbonsand  dollars,  or  both."   It  is 
argned  that  the  Intonhation  la  bad  because 
It  alleges  that  the  defendant  brought  diseas- 
ed sheep  Into  the  state,  and  also  that  he 
caused  them  to  be  bron^t  in.  and  that  the 
court  could  not  know  by.  defendant*B  plea 
which  ta  these  acts  he  committed,  and  that 
the  latter  Is  not  a  violation  of  the  statute. 
It  Is  not  claimed  that  the  information  does  not 
snffldoitly  charge  the  ofCOise  of  bringing  dia- 
eaaed  ahe^  Into  the  state,  and,  U  it  be  true 
that  the  fact  that  he  only  caused  them  to  be 
brought  in  Is  DO  crime,  then  that  allegation 
waa  mere  snrplosage,  and  by  the  expreas  pro- 
vision of  onr  statute  "no  Indictment  shall 
be  deemed  Invalid,  nor  shall  the  trial,  Judg- 
ment or  other  proceedings  be  stayed,  arreat- 
ed  or  in  any  manner  altected:  •   •  •  For 
any  surplusage  or  repugnant  auction  where 
there  Is  sufficient  matter  alleged  to  indicate 
the  crime  or  person  charged."   Section  6301, 
Rev.  St  1899.   And,  again,  the  objection  Is 
to  the  manner  In  which  the  offense  is  charg- 
ed, and  the  defect,  if  any,  waa  waived  by 


feeted  with  scab,  a  plea  of  snllty  admitted  the 
biin^hv  of  the  ahem  into  ue  state,  and  that 
they  wen  so  infected. 

[Ed.  Note^For  oUier  oases,  aee  Criminal 
Law,  Out  Dig.  I  631;  DeeH^  I  278.*] 

6.  COUHKBOI  (I  52*)— SUBJZCTS  OW  RlGUU.- 

TioiT— Ihfobtatioit  07  Aim(AL^"Bxaui<A.- 

TION  or  IRKBSUTB  GOIOCKBCX.'* 

Bev.  St  iSBO,  I  2090,  as  amended  and  re- 
enacted  by  Sees.  Lawa  190i^  p.  160,  c.  98,  I 

4,  making  It  aalawful  to  bnns  infected  sheep 
into  the  atate.  Is  not  a  regulation  of  interstate 
commerce.  In  violation  of  the  federal  Constitu- 
tion, but  ii  a  MBBonaUe  exezdse  of  Oe  state's 
police  power. 

[Ed.  Note.— Fw  other  cases,  see  Commerce, 
Cent  Dig.  |  49;  Dec.  TKg.  8  52,* 

For  other  definitions,  see  Words  and  PhrsBee, 
vol.  7,  pp.  6047-6049 ;  vol.  8,  p.  7782.] 

7.  GannnAi.  Law  (|  1180*)— Apfkai.  ahd  Eb- 
BOB— Banra— QiTEsnom  Baiud. 

PlahitlS  in  error  contended  that  a  statnte 
making  It  unlawful  to  bring  infected  sheep  into 
the  state  was  nnconstitutional  because  of  some 
defect  in  its  title,  and  in  his  brief  cited  a  con- 
stitutional provision  which  did  not  refer  to  the 
title  of  an  act,  and  quoted  another  constitutional 
provison  Incorrectly,  and  also  dted  another  stat- 
ute, which  he  stated  was  amended  by  a  certain 
act;  but  the  alleged  amending  act  did  not  refer 
to  such  statnte  and  related  to  an  entirely  dif- 
ferent subject  Seli,  that  the  brief  was  so  nn- 
intelligible  that  no  question  was  ndsed. 

[Ed.  Note.— For  other  cases,  sea  Orlndnal 
Law,  Dec  Dig.  S  1180.*] 

5,  ORnoNAL  Law  (J  108*)  —  iNracran  Ahi- 
KALS— Pbosectjtions— JuBisnionoN . 

Rev.  St.  1899,  {  2090,  as  amended  by  Sees. 
Laws  1906.  p.  150,  c  98,  S  4,  making  it  nnlaw- 
fal  to  bring  Infected  sheep  into  the  state,  pro- 
hibits brinnng  such  sheep  into  any  part  of  the 
state,  80  that  the  district  coart  of  an  Interior 
«oun^  to  which  Infected  dieep  were  shipped 
would  have  Jnrisdiction  of  a  prosecotlon  under 
the  statnte. 

[Ed.  Note.— For  othw  caaes,  see  Criminal 
Law,  Dec  Dig.  {  108.*] 

E^Tor  to  District  Court,  Natrcma  Goonty; 
Charles  B.  Carpenter,  Judge. 

Eugene  W.  Patrlct  waa  convicted  of  bring- 
ing Infected  sheep  into  the  atat^  and  be 
t>rli^  error.  Affirmed. 

See,  also,  96  Pac.  527. 

Allen  O.  Fisher,  for  plaintiff  in  error.  W. 
E.  Hnllen,  Atty.  Gen.,  for  the  State. 

BEARD,  J.  An  Information  was  filed  by 
the  county  and  prosecuting  attorney  of  Na 
trona  county  In  the  district  court  of  that 
county  charging  the  plaintiff  In  error,  E.  W. 
Patri<A,  with  the  crime  of  bringing  Into  the 
state  sheep  that  were  Infected  with  scab; 
the  charge  contained  in  the  Information  be- 
ing as  follows:  "That  B.  W.  Patridt,  late  of 
the  county  aforesaid,  on  or  about  the  6th 
day  of  December,  A.  D.  1906,  In  the  county 
of  Natrona  In  the  state  of  Wyoming,  did  will- 
fully and  tnowlngly  bring  Into  the  state  of 
Wyoming  and  county  of  Natrona,  and  did 
willfolly  and  knowingly  cause  to  be  brought 
Into  the  county  and  state  aforesaid,  188  head 
of  bucks;  the  said  bucks  being  then  and 
there  infected  with  scab."  To  this  informa- 
tion he  pleaded  guilty  and  was  sentenced  to 

■•Fh  ctk«r  SUM  SM  suns  topio  and  McUon  NUMBBR  In  Dm.  *  Am.  Digs.  UOT  to  eat%  *  Rwoitar  lataM 


Digilized  by 


Google 


690 


98  PACIFIC 


BBPOBTSB. 


twyo. 


pleading  to  tbe  merits.  By  pleading  guilty 
tbe  defendant  admitted  tbe  facts  that  were 
snffldently  pleaded.  He  admitted  that  be 
brongbt  tbe  sheep  Into  the  state,  and  that 
they  were  Infected  with  scab ;  and  that  con- 
stituted tbe  ofCense.  It  Is  alBo  claimed  that 
the  statute  Is  void  because  It  conflicts  with 
tbe  clause  of  tbe  Gonstltntlon  of  the  United 
States  that  ordains  "Congress  shall  have 
power  to  regulate  commerce  with  foreign  na- 
tions and  among  the  several  states"  etc. ;  but 
we  do  not  regard  our  statute  as  an  attempt 
to  regnlate  Interstate  commerce  or  as  In 
fact  doing  so.  but  Is  rather  a  reasonable  and 
necessary  zeroise  of  the  police  power  of  the 
state  to  ezdude  from  Its  borders  diseased 
sbeep,  tbe  introduction  of  which  would  oi- 
danger  Oi»  staec^  Industry  of  the  state.  A 
statute  of  Coloradfs  which  made  It  a  misde- 
meanor for  any  one  to  bring  Into  tbe  state 
diseased  animals  or  those  that  had  been 
brought  In  contact  wIUi  sudi  diseased  ai^ 
mals  within  90  days  prior  to  their  importa- 
tion, and  also  pndilblting  the  bringing  Into 
the  state  of  horses  or  cattle  from  a  state  or 
territory  south  (tf  tiie  TMr^-Sbxtb  parallel 
of  north  latitude  during  certain  seasons,  un- 
less tbe  Importer  should  procure  from  tbe 
State  Veterinary  Sanitary  Board  of  Colorado 
a  certificate  that  Uie  animals  were  free  from 
all  Infectious  cv  contagions  diseases,  was  at- 
talced  upm  the  ground  that  It  violated  the 
constitutional  provWon  above  referred  to. 
The  case  went  to  the  Supreme  Court  of  the 
United  States,  and  it  was  beld  that  tbe  stat- 
ute was  valid,  and  In  tbe  opinion  that  court 
said:  "Now,  It  Is  said  that  tbe  defendant 
has  a  Tlglit  under  the  Constltntton  of  the 
United  States  to  ship  live  stock  trom  one 
state  to  another  state.  TbSa  wUl  be  con- 
ceit on  all  hands;  but  the  dtfendant  is  not 
given  by  that  instrument  the  right  to  Intro- 
duce Into  a  state,  ^Inst  Ita  will,  live  Btock. 
Infected  lay  a  contagions,  tafectlous,  or  com- 
municable dbease.  and  whose  i^esaice  In  the 
state  will  or  may  be  taijurlomi  to  Ite  domestic 
animals.  The  state — Congress  not  hating  as- 
sumed charge  ctf  the  matter  as  involved  in 
Interstate  commerce — ^may  protect  ite  people 
and  thdr  pn^erty  against  sndi  dangers^ 
taking  care  always  that  the  means  onployed 
to  that  end  do  not  go  b^ond  the  necessities 
of  Qie  case  or  unreasonably  bnrdoi  the  ex- 
ercise of  privileges  secured  by  the  Constitu- 
tion of  the  United  States."  Reid  v.  Colorado, 
187  U.  8.  187-lKl.  2S  Sup.  Ct  92,  47  L  Ed. 
10&  And  in  Railroad  Co.  v.  Husen.  96  U.  S. 
465-472,  24  li.  Ed.  627,  the  right  of  a  state 
to  pass  sanitary  laws  for  the  protection  of 
life,  health,  or  proper^  within  ito  borders, 
and  to  prevent  persons  and  animals  snflterlng 
from  contagious  or  infectious  diseases  from 
entering  the  state,  to  expressly  admitted,  bo 
long  as  sucb  laws  do  not  Interfere  with  trans- 
portation into  or  throng  the  state  beyond 
what  Is  necessary  for  Ite  self-protection.  It 


might  not  be  out  of  place  to  suggest  ttiat  It 
may  at  least  be  questlonaUe  whether  either 
animals  Infected  with  an  Infectious  or  con- 
tagious disease,  or  articles  containing  tbe 
germs  of  disease,  the  Introduction  of  which 
Into  a  state  would  endanger  the  health  of  Ita 
domestic  animals  or  Ite  InbAbitants,  can  be 
regarded  as  articles  of  commerce  exempt 
from  state  police  regulations. 

It  is  farther  contended  that  the  statute 
la  nnconstltutlonal  by  reason  of  some  defect 
In  ite  title,  and  counsel  tor  plaintiff  ta  errw 
cites  section  23  of  article  S  of  the  Constltn- 
tlon  of  Wy(»ning;  Put  that  section  has  no 
reference  to  the  title  of -an  act  He  then 
purporto  to  quote  trom  another  provision  of 
our  Ooustitutim,  but  does  not  quote  it  cor^ 
rectly.  He  then  quotes  the  title  to  chapter 
57,  p.  100,  Bess.  Laws  1897,  and  states  in 
his  brief  that  nhe  legislature  of  1887  en- 
acted idiapter  80^  headed  'She^  Inspectors,* 
entitled,  *An  act  to  amend  chapter  57,  of  the 
Session  Laws  of  1897,  KppmreH  Uardi  lat, 
1897,**  etc.  Obi^ttra  80.  ^  69.  Sess.  Laws 
1887,  has  no  reference  whatever  to  chaptu- 
07,  p.  100,  Sess.  Laws  1897,  and  rdates  to 
an  entirely  different  subject  The  brief  In 
this  reQ>ect  is  so  untnteUl^bJe  that  it  pre- 
maxta  no  question. 

It  is  further  ctmtended  that  13ie  district 
court  of  Natrona  county  bad  no  jurisdiction 
of  the  offense,  for  the  reason  tbat  Natrona 
Is  an  interior  connty.  and  that  tbe  offuse, 
U  committed  at  all,  must  have  been  oinn- 
mltted  in  the  county  whlcb  QM  sheep  first 
entered.  We  tbbik  the  point  Is  not  well  tak- 
en. It  Is  stated  by  counsel  in  atgument  that 
tbe  sheep  were  shipped  by  rail  to  a  station 
In  Natrona  coun^,  that  being  their  destlna- 
tkm,  and  there  Is  nothli^  In  tile  record  to  ttie 
contrary.  Tbe  statute  does  not  attempt  to 
prohibit  shipmate  In  that  manner  of  such 
she^  through  the  state  or  through  any  coun- 
ty, but  problblta  the  bringing  Into  any  part 
of  tbe  state  diseased  sheep,  the  effect  of 
which  would  be  to  oidanger  the  bealdi  of  ito 
domestic  sheep. 

We  find  no  error  in  the  record,  and  the 
judgment  of  the  district  court  Is  afDnned. 

Affirmed. 

POTTER,  a  J.,  and  SCOTT,  J.,  Concur. 


WELTNEE  et  al.  v.  THURMOND. 
(Supreme  Court  of  Wyoming.   Dec  24,  19080 

1.  MOBTGAOES  (S  82*)  —  ABSOLVTS  DEKO  AS 

MOBTOAOE— ExTiNautSHiucnT  or  Debt. 
'VtQiere  a  mortgagor,  being  enable  to  pay 
the  debt,  executed  an  atMolute  deed  to  tbe  prop- 
erty  to  the  mortsEKees,  who  received  the  deed 
in  payment  of  tbe  debt  and  agreed  that,  in  case 
tbe  property  should  sell  for  more  than  enough 
to  par  their  claim,  interest,  taxes,  etc.,  tbey 
would  account  to  the  mortgagor  for  the  sur- 
plus, such  conveyance  could  not  be  treated  as  a 
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mortgage  In  eqaltj ;  then  being  no  coadnnlng 

debt  to  secure. 

[Ed.  Note.— For  other  caBcs,  see  Mortgagee, 
Cent.  Dig.  H  60,  61;  Dec  Dig.  |  82.«] 

3,  BKroBHATioH  or  iHBiBxnmm  17^— 

UlBTAKB— NBOLIOBNCI. 

Where  d^eDdants  signed  a  contract  wltb- 
ont  reading  it,  or  having  it  read  to  them,  and 
were  not  misled  aa  to  Its  contents,  they  conld 
not  have  It  teCormed  becanae  ot  an  alleged  mle- 
take  therein. 

[Ed.  Note.— Fot  othw  caaea,  aee  Refoxmation 
of  Instmmenti,  Cent  oig.  H  09-71 ;  Dec.  Dig. 
{  17.*] 

3.  Tbubts  (i  1  •)— Definition. 

A  trust  in  ita  technical  sense  Li  an  obliga- 
tion on  a  person  arising  out  of  Qie  confidence 
repoeed  in  him  to  apply  pr(^»w^  faithfoily 
and  according  to  audi  confidence. 

[EVL  Note.— For  other  eaaea,  aea  Tnwta,  Crat 
DigHS  1 ;  Dec  Dig.  |  I.* 

For  other  definitions,  see  Words  and  ^zaaea, 
TOl.  8,  pp.  7119-7124,  7822.] 

4.  Tbubts  ({  35*}— Contbaot— CoirsrauonoN. 

Where  a  mortgagor  conveyed  the  mortgaged 
land  to  the  mortgagees  by  an  absolute  deed  and 
the  mortgagees  executed  a  contract  that,  if  the 
property  Bold  for  more  than  their  claim,  intei^ 
est,  taxes,  etc,  the  snxplos  dionld  belong  to 
the  mortgagor,  such  c<mtract  created  an  express 
trust,  in  the  execution  of  which  the  mortgagees 
were  bound  to  sell  the  property,  if  possible,  and 
account  to  the  mortgagor  for  any  aurplna. 

[Ed.  Note.— For  other  cases,  see  Trosts,  Dec 
Dig.  i  3S.*] 

t&.  Taum  (1 183*)— Rbhtb  ahd  Paonn— Lu- 

BILTTT  OF  ntUBTEB. 

Where  trustees  were  bound  to  sell  the  trust 

Property  within  a  reasonable  time,  and  might 
ave  eold  it  for  much  more  than  the  amoont  of 
their  claim,  but  neglected  and  declined  to  do  so. 
and  used  and  occupied  the  land,  they  were 
properly  charged  wlu  rents  and  profits. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  S  237 ;   Dec.  Dig.  8  183.*] 

6.  iNTEBEisrr  (S  31*)— ENTOBcmmra  of  Tkur 

— ACCOUHTIVO. 

\t'here  land  was  omveyed  to  defendants  in 
payment  of  a  morose  debt,  and  defendants 
took  as  trustees  to  sell  the  property,  and  ac- 
count for  any  surplus  over  the  amount  of  the 
pre-exisUng  debt,  etc,  they  were  only  entitled 
OD  accounting  to  Interest  at  the  statutory,  and 
not  at  die  contract  rate. 

[Ed.  Note,— For  other  cases,  see  Interest, 
Cent.  Dig.  {  04 :  Dec  Dig.  |  81.*] 

7.  LimTATiOH  OF  AonoNB  (8  103*)— Tbcsts— 

ENrOBCEVEKT. 

In  a  suit  for  the  enforcement  of  an  ex- 
press trust,  limitations  do  not  be^n  to  run 
until  repudiation  or  adverse  possession  by  the 
trustee  and  knowledge  thereof  by  the  benefici- 
ary. 

{Ed.  Note. — For  other  cases,  see  UmitatiMi 
of  Actions,  OanL  Dig.  H  606-610;  Dec  Dig.  8 
103.*] 

&  TaufiTs  (J  365*)- Bnfoecement^Lachbb. 

Where  there  was  no  repudiation  of  the 
trust  existing  between  plaintiff  and  defendants 
broURht  to  plaintiff's  knowledge  until  two  days 
before  suit  to  enforce  the  trust  was  commenced, 
plaintiff  was  not  barred  by  laches. 

[Ed.  Note.— For  other  eases,  see  Trusts,  Cent 
Dig.  H  668-678;  Dec  Dig.  f  366.*] 

9.  Tbusts  (S  876*)— Enfobokheitt— Judo- 

ItSNT. 

Where  a  mortgagor  conveyed  the  mortgag- 
ed property  absolutdy  to  the  mortgagees  in 
payrDeni  of  the  debt  and  the  mortgagees  execut- 


ed a  trust  agreement  to  'Sell  the  property  and 
account  to  the  mor^gor  for  any  surplus  after 
paying  the  d^t  and^accumnlations,  woldi  they 
subsequently  refused  to  do,  the  mortgagor  was 
entitled  to  a  Judgment  Uiat  the  propertjr  be 
sold  and  the  surplus  paid  to  him  after  satisfy- 
ing the  cost  of  sale  and  the  claim  of  defendant, 
or  at  his  dection,  on  payment  within  a  speci- 
fied time,  that  the  lauds  be  restored  to  him. 

[Ed.  Note.- For  other  caso,  see  Trusts,  Dec 
Dig.  {  376.*] 

Error  to  District  Court,  Sheridan  County ; 
David  H.  Craig,  Judge. 

Suit  by  John  D.  Thurmond  against  J.  G. 
Weltner  and  another.  Decree  for  complain- 
ant, and  defendants  bring  error.  Modified 
and  affirmed. 

Stotts  &  Blume,  for  plaintiffs  In  error. 
Lonabaugh  &  Wenzell,  for  defendant  In  error. 

POTTER,  C.  J.  In  1893  John  D.  Thur- 
mond was  the  owner  of  certain  lands  in  the 
county  of  Sheridan,  in  this  state,  and  mort- 
gaged the  same  to  John  C  Weltner  and  Fred- 
erick H.  Weltner  to  secure  his  promissory 
note  to  them  for  92,600,  bearing  Interest  at 
18  per  cent  per  annum.  In  1895  he  executed 
a  second  mortgage  upon  the  premises  to  John 
C.  Weltner  to  secure  a  note  for  fSOO,  bearing 
the  aame  rate  ot  Interest  On  January  18, 
1887,  the  indebtedness  being  jfaat  due,  and  a 
balance  remaining  nnpald,  fHinnuond  eze- 
cnted  and  delivered  a  warranty  deed  oon- 
veying  the  premises  to  John  O.  Weltner  and 
Frederick  H.  Weltner  for  the  stated  con- 
sideration of  $4,000,  and  on  the  same  date, 
and  ai  a  part  at  the  transaction,  the  parties 
made  and  algned  the  following  contract  In 
writing:  "This  agreement  made  this  13th 
^ay  ot  January,  1897,  between  John  C.  Welt- 
ner and  Frederick  H.  Weltner  of  Sheridan 
county,  Wyoming,  partlea  of  the  first  part, 
and  John  D.  Thurmond  of  Sheridan  oonnty, 
Wyoming,  pari?  of  the  second  part,  wltnesa- 
eth:  That  In  consideration  of  a  warranty 
deed,  bearing  even  date  herewith  and  execot* 
ed  by  said  second  parly  to  said  first  parties, 
upon  lots  6,  6,  7  and  8  in  block  Slxteoi,  orlg- 
inal  town  of  Sheridan,  Wyo.,  and  lots  O, 
E,  O  and  H,  Thnrmond  8rd  addition  to  the 
town  of  Sheridan,  W7<»ulng,  and  N.  ^  N.  B. 
hi  and  N.  %  N.  W.  %  Sec  24,  Tp.  66  N.  B. 
83  W.  and  W.  ^  N.  B.  %  and  E.  %  N.  W. 
^4  Sec.  18.Tp.  66  N.  R.  88  W.,  all  In  Sheridan 
county,  Wyoming,  and  in  payment  of  two 
certain  mortgages  upon  said  above  described 
premises  given  to  said  first  parties  said 
second  party,  the  amount  now  being  due  and 
owing  to  said  first  parties  from  said  second 
party  being  about  94,000.00.  It  is  herein 
agreed  by  and  between  the  parties  hereto, 
thai:  In  case  said  pr^r^  sells  for  more  than 
enough  to  pay  off  ^e  claim  of  said  first  par- 
ties, Induding  principal,  interest.  Insurance, 
taxes  and  all  other  legitimate  and  legal  ex- 
penses, tbea  all  sums  of  money  over  and 
above  all  of  first  parties  Just  and  lawful 


•Fm  oUiar  easss  ssa  same  topis  and  seetlra  NDHBBR  la  Dm.  *  Am.  Digs,  IMT  to  dat«^  *  R^ortar  laMam 


Digilized  by 


Google 


692 


9S  FAOmO  BBPOBTBB. 


(Wyo. 


claim  Is  to  be  paid  to  aald  second  party. 
WltaesB  our  hands  this  13th  day  of  January, 
1897.  [Signed]  J.  C  Weltner.  F.  H.  Welt- 
ner.  John  D.  Thnrmond  Signed  In  the  presr 
ence  la  J.  V,  Hoop."  This  salt  was  commenc- 
ed January  29,  1906,  and  vas  bnn«fit  by 
Thurmond  against  John  O.  and  Fiederldt 
H.  Weltner  to  redeem  or  have  the  property 
sold  and  the  proceeds  applied  according  to 
the  agreonent.  The  deed  Is  alleged  to  have 
heen  executed  and  delivered  In  considera- 
tion of  the  afbresald  agreement,  and  In  pay- 
ment of  the  mortgage  Indebtedness,  also  as 
security  for  the  payment  of  a  claim  of  13ie 
dflfendanta  against  the  premises  in  the  sum 
of  $4,000;  and  In  trust  for  plaintiff's  use  and 
braieflt,  to  sell  the  property  and  apply  the 
proceeds  as  stated  In  the  contract  A  de- 
mand for  an  accounting  under  the  contract 
Is  admitted  by  the  paeadlnga  to  hare  been 
made  and  refused  tm  January  27,  1906,  and 
plaintiff  alleges  that  the  defendants  then  for 
the  first  time  rqradlated  the  tmt,  and  adr 
vised  plal&tlff  that  they  would  not  be  bound 
by  the  contract  The  answer  denies  that  the 
deed^  was  executed  as  security  or  In  trust  as 
alleged  Is  the  petition,  but  admite  that  It 
was  executed  In  payment  of  the  mortgage  in- 
debtedness, and  denies .  that  there  was  any 
consideration  for  an  dbllgatlon  on  the  part  of 
defendants  to  sell  the  proper^.  If  such  sn 
obligation  was  Imposed  upon  them  by  the 
contract  The  agreement  for  the  payment  to 
plaintiff  of  the  proceeds  of  ssle  In  excess  of 
the  clahu  of  defendants  Is  afteged  to  haTS 
been  limited  to  **not  to  exceed  three  years." 
and  that  a  sale  during  that  period  could  not 
have  tieen  made  for  an  amount  equal  to  Qie 
claim  of  defendants,  and  a  reformatlcm  of 
the  contract  is  prayed  for  In  accordance  with 
such  agreemmt  Otha  defenses  are  set  out 
In  the  answer  which  will  be  stated  ^en  we 
come  to  their  consideration.  The  cause  was 
referred  to  a  special  master  commlesfoner  to 
take  the  evidence  and  report  the  same  with 
his  conclusions  of  fact  and  law. 

Upon  the  evidence  and  stipulations  as  to 
the  facts,  the  master  reported,  In  substance, 
as  his  conclusions  of  fact  that  the  deed  and 
written  contract  were  executed  pursuant  to 
an  agreement  between  the  parties  that,  if  the 
plaintiff  would  convey  the  mortgaged  prem- 
ises to  the  defendants,  the  latter  would  enter 
Into  a  written  agreement  giving  the  plain- 
tiff further  time  to  pay  the  sum  of  f4,000,  the 
amount  of  the  debt  th«i  secured  t»y  the  mort- 
gages, t(%ether  with  Interest,  insurance,  tax- 
es, and  all  other  legitimate  and  legal  ex- 
penses, and  to  redeem  the  property,  without 
any  rate  of  Interest  being  mentioned;  that 
defendants  would  sell  the  property,  and.  If 
the  same  should  sell  for  more  than  enough 
to  pay  said  sum  of  $4,000,  with  Interest,  In- 
surance, taxes,  and  all  other  legitimate  and 
l^al  expenses,  then  the  excess  should  be  paid 
by  defendants  to  the  plaintiff;  that  no  defi- 
nite time  was  fixed  either  before  or  at  the 
time  of  the  execution  of  the  deed  and  written 


contract  for  the  payment  of  the  claim  of  de- 
fendants with  Interest  and  other  lawful 
diarges,  and  the  redemption  of  the  property 
^alntlfl,  oe  tor  the  sals  of  the  property 
by  defendants;  that  the  stipulated  net 
amount  of  the  rents  and  iwoflti,  vis.,  $250, 
together  with  the  sum  of  $1,000  received  by 
defoidants  upon  the  sale  of  certain  of  the  . 
town  lots  should  be  credited  iwalnst  their 
dahn  as  of  date  July  3Z,  1901 ;  that,  after 
allowbig  such  credit  then  mnalned  due  and 
owing  to  d^endante  tba  sum  of  $5,649.36; 
that  defendante  aUU  held  Utle  to  the  prop- 
erty, except  certeln  lota  sold  ss  afbresald, 
and  that  the  value  of  the  same  Is  $36,000; 
that  at  the  time  of  the  commencement  of  this 
action,  and  for  a  long  time  prior  thwefeo,  tlie 
property  could  have  been  s(rid  by  defendante 
for  a  sum  grestly  In  excess  of  their  claim, 
including  Interest,  Insurance,  taxes,  and  all 
other  expenses  refinred  to  la  the  written 
agreement;  tliat  the  of  plaintiff  on 

Januaiy  27,  1906,  for  an  accountteg  was  re* 
fused  fay  detendants,  ^o  then,  for  tlie  first 
tim^  repudlcated  their  said  agreement  but 
before  that  time  bad  ever  recognised  and  ac- 
knowledged the  plalntUTs  rlg^ta  under  Hie 
agreemoit  and  his  right  to  redeem  upon  pay- 
ment of  the  lawful  claims  of  defttudante 
against  the  property.  Hut  plaintiff  Is  ready, 
willing,  and  able  to  pay  the  amount  found 
due  the  defendante;  and  tiiat  Oie  detend- 
ante  did  not  at  any  time  expend  any  money 
In  the  care  and  repair  of  the  pronlses  or  for 
Improvemente  thereon.  As  oondusions  of  law 
the  master  found  tiiat  the  dtfendanto  are 
not  entitled  to  a  refbrmatlon  of  the  written 
contract ;  that  the  deed  was  conditional,  and 
not  absolute;  that  the  plaintiff  retained  an 
Interest  In  the  propwfy  and  a  right  to  redeem 
upon  the  payment  of  the  Joat  claims  of  de- 
fendante against  the  property;  that  the  de- 
fendante were  eliarged  with  the  legal  duty 
to  sell  the  premises,  or  portions  from  time  to 
time,  in  such  manner  as  they  could  do  profit- 
ably, and  out  of  the  proceeds  to  first  satis- 
fy their  own  lawful  claims,  as  provided  In 
the  agreement,  and  pay  the  balance.  If  any. 
to  the  plaintiff ;  that  the  defendante  have  a 
lien  against  the  property  in  controversy  for 
the  amount  found  due  them,  and  that  plain- 
tiff is  entitled  to  redeem  the  property  upon 
payment  of  said  amount  with  legal  interest 
from  the  date  of  ttie  master's  findings;  tliat 
upon  plaintiff's  failure  to  pay  said  amount 
with  Interest  and  so  redeem  the  Evoperty  the 
same  should  be  sold  as  upon  aecutlon.  and 
the  proceeds  be  affiled  first  to  the  satisfac- 
tion of  the  coste  of  sale  and  the  amount 
found  due  the  defendante  with  interest  as 
aforesaid,  and  the  surplus  paid  to  the  plain- 
tiff. Exceptions  were  filed  by  the  defendants 
to  the  master's  report  and  his  condnslons  of 
fact  and  law,  and,  upon  the  hearing  thereof 
and  of  a  motion  of  plalnUff  to  confirm  the 
report  and  findings,  the  latter  motion  was 
sustained  and  the  report  and  findings  ap- 
proved and  confirmed  in  all  respects,  and 
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tht  enq^tlons  were  oTerrnled,  to  whlcb  the 
defoidaiits  exc^ited.  rniereapon,  following 
the  concloslOD  and  rectHnmendatton  of  the 
master  commlBsloner,  a  judgment  was  en- 
tered to  the  effect  that  the  sam  found  to  be 
due  the  defendants  be  adjudged  a  Hen  upon 
the  property  stUl  In  controversy,  being  that 
to  which  the  defendants  retained  title ;  that 
upon  the  [ttyment  bj  plaintiff  of  said  sum, 
with  Interest  from  September  14,  1907.  to 
the  day  of  payment,  within  80  days  after  the 
date  of  the  Judgment  the  plaintiff  be  permit* 
ted  to  redeem  the  property;  that  upon  such 
IHyment  the  defendants  execute  and  deliver 
to  plaintiff  a  deed  conveying  the  property 
free  and  clear  from  Incnmbrance ;  that  if 
such  deed  be  not  executed  the  Judgment  to 
stand  as  and  for  a  conveyance,  and  the  de- 
fendants, their  heirs  and  assigns  be  there- 
after enjoined  from  claiming  or  setting  up 
any  right,  title,  or  Interest  in  the  property 
adverse  to  the  plaintiff,  his  heirs  or  aralgns ; 
that  a  writ  of  restitution  be  awar^d  upon 
the  aecutlon  of  such  deed  by  defendants,  or 
their  failure  to  execute  the  same,  to  place 
the  plaintiff  In  possession ;  that,  if  the  plain- 
tiff sbonld  ftill  to  pay  the  amount  found  due 
the- defendants  within  the  time  specified,  then 
upon  a  precipe  filed  by  either  party  an  order 
of  sale  be  Issued  to  the  sheriff  directing  him 
to  sell  the  property  as  upon  execution,  and 
out  of  the  proceeds  to  satisfy  first  the 
araoant  due  the  defendants  with  Interest  as 
afwesaid  and  the  costs  of  sale,  and  pay  the 
balance  to  the  plaintiff;  and  that  plaintiff 
have  and  recover  the  ooste  of  the  action. 
Tbe  defendants  con^lain  of  the  judgment 
on  error. 

It  ajfpesTB  that  upon  the  execution  of  the 
deed  and  contract  aforesaid  the  mortgages 
were  releoaed  cm  the  record,  and  the  notee 
and  omtract  were  left  with  Mr.  Boop,  the 
attorney  who  drew  the  deed  and  contract, 
and  tbey  remained  In  his  hands  until  the 
taUng  of  the  evidence  ha  this  case.  The 
purpose  for  which  he  was  to  hold  the  notes 
la  not  clearly  shown,  for  nothing  peems  to 
have  been  said  about  it  at  the  time.  J.  C 
Weltner,  one  of  ttie  defendants,  on  his  dt 
rect  examination  as  t  witness  testlfled  that 
he  1^  the  notes  with  Mr.  Hoop  fbr  Mr. 
Tlmrmond.  On  cross-examination,  he  said 
that  it  was  1^  agreonait  with  Mr.  Thur- 
mond. F.  H.  Weltner,  the  other  ^«idant, 
was  aAed  whether  Hoop  was  to  hold  the  pa- 
pars  as  trustee  for  both  parties,  and  his  an- 
swer was  that  **th^  were  left  with  him.  I 
dtm't  know  as  there  was  anything  said  as 
to  what  he  should  be."  On  being  further 
qnestifmed,  he  admitted  that  Hopp  represent- 
ed all  the  parties,  and  had  kept  the  papers 
In  bis  possession  from  the  time  they  were 
left  with  him.  When  the  notes  were  offered 
In  ewJOeaee,  were  produced  by  John  O. 
WtStma,  who  said  that  he  got  them  from 
Mr.  Hoofh  defendants  went  Into  pos- 

sesBlon  ia  the  property  described  in  tbe  deed 
Immediately  apoa  its  execution  and  the  exe- 
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cutlon  of  the  contract,  and  have  continued 
In  possession  and  to  bold  the  title,  except  as 
to  lota  B,  6,  7,  and  8  In  blodK  16  In  the  town 
of  Sheridan,  which  were  sold  by  them  for 
$1,000  on  July  22,  1901.  There  la  no  dis- 
pute concerning  the  value  of  the  property 
at  the  time  of  the  trial  as  found  by  the  spe- 
cial master,  and  the  finding  that  the  proper- 
ty remaining  unaold  was  worth  $36,000  Is 
clearly  supported  by  tbe  evidence.  There  Is 
some  C(mfllct  respecting  the  value  at  the 
time  the  deed  and  contract  were  executed. 
It  Is  admitted  by  all  tbe  witnesses  that  there 
was  then  very  little  donand  for  aucdi  prop- 
erty,  and  the  defendants  testified  that  it 
could  not  have  been  sold  for  enough  to  pay 
the  amount  ot  their  claim.  One  witness, 
however,  testified  that  the  property  was  then 
worth  $6,000.  and  another  that  It  was  worth 
$8,000.  In  1899  or  1900,  if  not  before^  tbo 
value  of  tbe  property  commenced  to  Increase. 
From  at  least  aa  early  as  1900  there  was  a 
gradual  Increase  each  year,  and  the  witness- 
es who  place  the  value  of  the  property  still 
in  controversy  In  1906  and  1007  at  from 
$36,000  to  $40,000  testified  that  In  1900  the 
value  was  50  per  cent  less.  The  gradual 
increase  in  value  is  Illustrated  by  the  testi- 
mony of  <me  of  the  witnesses  that  In  1902 
the  property  was  worth  $20,000,  In  1903 
$25,000,  in  1904  $28,000,  In  1905  $80,000,  and 
in  1906  and  1807  $Se,00a  The  other  tesU- 
mony  is  in  substantial  accord  with  this.  Al- 
though there  waa  a  demand  for  such  prop- 
erty for  several  years  before  the  commence* 
mwt  of  this  suit,  the  defendants  made  no 
^ort  to  sell  1^  but  whenever  approached  on 
the  subject  of  selling  a  part  of  it  by  those 
wishing  t6  purchase  the  defendants  refused 
to  consider  the  matter,  declaring  as  their 
reason  when  testifying  that  they  bad  not 
desired  to  sell  a  part,  believing  that  to  do 
so  would  Injure  the  sale  of  the  remainder. 
Durii^  the  taking  of  the  evidence  it  was 
Btlpnlated  that,  if  the  def^idants  should  be 
held  accountable  for  rents  and  profits,  the 
sum  of  $200  might  be  allowed  for  tbe  use  of 
the  farm  lands  as  of  July  22,  1901,  and  that 
the  oth»  rents  and  profits  equaled  ^e  ex- 
penses of  taxes,  insurance,  repairs,  and  other 
;  charges  hi  cai^  tor  the  property;  but  the 
defendants  reserved  the  right  to  object  to 
any  evidence  of  rents  and  profits  as  incom- 
petent^ irrelevant,  and  immaterial. 

We  do  not  understand  it  to  be  contended 
that  the  evidence  is  sufficient  to  authorize  a 
rtfonnation  of  the  contract  on  tbe  ground 
of  mistake  in  Ito  falling  to  limit  the  time 
for  the  continuance  of  the  provision  entitling 
the  plaintiff  to  tiie  proceeds  of  sale  in  ex- 
cess of  ttM  <dalm  of  defendants.  The  evi- 
dence is  not  dear,  satisfactory,  and  con- 
vincing of  a  mlsteke  In  that  respect  The 
plaintiff  testlflnli  that  a  llmitati<m  as  to 
time  was  not  mmtloned  or  discussed  by  tbe 
parties,  hut  that  the  terms  of  tbe  contract 
expressed  their  actual  agreemait,  and,  be- 
fore being  signed,  was  read  over  to  all  of 
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tbem,  and  waB  satlRCactoEj.  EAxSi  of  tlie  de- 
fendants testtfled  tiiat  Iii  fbB  conrersatlon 
preceding  t2ie  preparatlui  and  signing  of 
the  deed  and  contract  they  proposed  to  the 
plalntliC  tbat,  If  he  would  deed  the  proper^ 
to  them,  they  would  give  him  one  or  two 
years  furttier  time  In  which  to  redeem  the 
property,  or,  as  they  also  state  1^  for  them 
to  go  ahead  and  sell  the  pn^pw^  bo  that  h^ 
the  plaintiff,  wonld  have  eighteen  months 
longer  time  to  redeem  beyond  the  six  months 
allowed  by  law  In  case  of  a  foreclosure.  X 
O.  Wdtner  states  the  conrersa^a  or  pro- 
posal as  follows:  "I  told  him  that  U  he 
would  turn  me  the  property,  saving  the  ex- 
pense of  foreclosure^  I  would  give  him  ad- 
vantage of  It  In  this  way.  I  would  give 
him  a  year  or  two  longn'  for  him  to  sell 
the  property  if  be  would  torn  the  property 
over  to  me,  make  a  deed  to  me  of  the  prcip- 
erty,  which  he  agreed  to  do.  I  told  him  I 
would  try  to  sell  that  pn^wty  wltUn  a  year 
or  two,  and,  after  I  scdd  U;  If  thore  was 
amrthlng  over  and  above  what  be  owed  me, 
I  was  to  turn  it  over  to  htm.  And  we  drew 
op  a  C(Hitract  to  that  effect"  Tha  testimony 
of  F.  B.  W«Itner  Is  subrtantlaTly  the  aameu 
Ntither  of  the  defwdants  testify  or  <9latan 
that  the  alleged  omission  or  mistake  was 
the  result  of  any  mlsrq^esentatlcm  or  de- 
ceitful practloft  <m  the  part  ot  any  one,  but 
th^  say  that  It  was  an  oversight  on  the 
part  of  Mr.  Booik,  who  drew  the  contract 
Althoufl^  BIT.  Hoq;>  was  a  witness  on  behalf 
of  the  defendants,  be  was  not  Questioned  in 
relation  to  this  matter,  and  the  testimony 
of  Uie  defendants  thems^Tes  is  not  convln- 
<dng  tliat  they  limited  the  time -In  stating 
the  terms  of  the  agreement  to  Mr.  Hoop  for 
his  informatfam  in  writing  the  contract  Ac- 
cording to  their  testimony,  a  deflnlte  time 
would  QOt  seem  to  have  been  agreed  upon 
prior  to  the  signing  of  the  contract,  for  they 
repeatedly  ^Mak-'of  the  time  promsed  by 
them  as  "me  or  two  years,"  one  at  tbem 
saying  that  one  or  two  years  after  the  date 
of  tbe  deed  was  Intended,  and  ttie  other 
that  lengtb  of  time  beyond  the  usual  redemp- 
tion period.  J.  0.  Weltp^  says  that  they 
did  not  agree  whether  the  plalutUf  wwi  to 
have  ooB  or  two  years,  and,  when  asked  on 
cross-examination  how  Hoop  was  to  deter- 
mine whether  to  menti<Mi  the  time  In  Uie 
contract  as  one  or  two  years,  he  answered: 
"He  could  write  it  that  way,  one  or  two 
years."  Sadi  defendant  tratlfled  that  he 
did  not  read  the  contract  befbre  signing  it 
giving  ss  the  raly  excuse  therefor  that  it 
was  not  his  custom  to  read  a  paper  drawn 
tar  him  by  ui  attorn^.  But  each  testified 
that  It  may  have  been  read  to  him.  though 
be  had  no  recollection  of  it  It  does  not  ap- 
pear that  Mr.  Hoop  had  previously  repre- 
sented Mr.  Thurmond  In  any  matter,  but  it 
does  appear  that  be  had  been  employed  in 
other  matters  by  the  deCmdants,  and  the 
Indication  Is  that  he  was  selected  by  the 
latter  for  the  purpose  of  putting  this  agree- 


ment Into  proper  shape  for  signing.  The  In- 
ference  is  strong,  therefore,  that  If  a  time 
limit  was  mentioned  In  any  previous  con- 
versati(m,.it  was  abandoned  or  not  insisted 
upon  whok  flnaUy  expressing  tbe  agreemoit 
In  writing.  But  If  it  be  a  ftict  that  defend- 
ants did  not  read  the  cmtract  or  have  it 
read  to  them,  that  would  not  put  tbem  In  a 
position  to  complain  of  the  alleged  mistake, 
for  the'mlBtake  would  thm  be  tbe  result  of 
their  own  Inattention  and  negligence,  with- 
out having  beea  misled  in  any  way  as  to 
the  contents  of  the  contract  Orieve  v. 
Grieve,  16  Wyo.  858,  80  Fac.  S6ft,  9  U  B.  A. 
(N.  S.)  1211.  Moreover,  there  Is  evidence  Of 
their  subsequent  conduct  and  admissions  In- 
consistent with  the  theoiy  <^  a  mistake  in 
the  Qcmtract  Two  witnesses  testify  that  at 
or  about  the  time  of  the  trial  one  of  the  de- 
fendants stated  as  his  reason  for  not  having 
sold  the  prcq>ert7  that  they  could  not  give  a 
good  title  to  It;  and  another  witness  testified 
that  as  agent  of  tbe  plaintiff  he  interviewed 
the  defoidants  some  time  in  for  the 
purpose  of  a  setOement  and  that  the  defend- 
ants thm  proposed  to  accept  from  Qie  lAaln- 
tifl  the  principal  sum  of  $4,000,  with  Inters 
est  at  12  per  cent  per  annum,  compounded 
Bomlannually.  They  to  account  for  the  sale 
price  of  the  town  lots  previously  sold  and  for 
the  roits  collected,  and  to  be  reimbursed  Aw 
taxes.  Insurance,  and  repairs,  upon  the  basis 
of  which  prc^osal  the  d^endants  would  bare 
received  about  the  sum  of  910;000.  The  wit- 
ness testifled  that  the  defendants  then  said 
nothing  about  tbwe  having  been  a  limit  upon 
the  time  tor  a  redempticm  or  sale  ot  tbe 
property. 

The  rights  and  remedy  of  the  plaintiff  be- 
low, defendant  In  ertot  here,  if  any,  depoid 
upon  tbe  construction  to  be  glvm  to  the  deed 
and  contract.  It  Is  maintained  w  his  be- 
half, first,  that  the  deed  In  connecUw  with 
the  contract  constitutes  a  mortgage  giving 
the  grantor  a  right  to  redeem  upon  payment 
of  tbe  debt  secured ;  and,  second,  that  If  not 
a  mortgage,  It  amounts  to  a  conveyance  to 
the  grantees  named  In  the  deed  In  trust  to 
sell  HiB  property  and  apply  tbe  proceeds  in 
the  manner  stated  in  tlie  contract  On  behalf 
of  the  defendants  bdow,  plalntlffls  in  error 
here,  It  Is  contended  that  the  transaction  la 
neltber  a  mortgage  nor  a  trust  but  that  tbe 
provljdon  for  tbe  payment  of  a  pert  of  the 
proceeds  of  the  sale  of  the  property  to  the 
plaintiff  Is  a  mere  promUe  or  personal  con- 
tract If  anything,  on  the  part  of  tbe  detnid- 
ants,  which  did  not  create  a  lien  or  a  trust 
in  or  upon  tbe  real  estate  described.  It  Is 
Insisted  tbat  the  contract  contains  no  obliga- 
tion upon  tbe  defendants  to  sell  the  property: 
tbat  it  is  void  for  uncertainty;  tiiat  the  only 
contingency  upon  whldi  the  mtmey  Is  to  be 
paid  to  the  plaintiff,  viz.,  the  sale  of  tiie  prop- 
erty, has  not  arisen,  and  that  therefore,  the 
plaintiff  has  no  present  cause  of  action;  tiiat 
tbe  cause  of  action,  If  any,  la  barred  by  the 
statute  ot  llmitatitma.  and  by  the  plaintiff^ 
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ladiai;  ttat  npon  A  theoiy  of  ^Sthet  a  trust 
or  mortgage  'the  smonnt  doe  the  defendants 
■  Is  mvA  more  than  the  amount  fomid  to  be 
doe  by  -Qie  master  Muomlmloner  and  a^ror- 
ed  the  conrt  W-s  are  not  cmiTlnced  Uiat 
the  transaction  Is  to  be  r^rded  as  a  nunt- 
eage.  The  dllBeid^  in  construing  It  to  be 
BQch  arises  from  ttie  InctrndtistrenesB  of  the 
erldoee  respecting  tlie  conUnnance  of  the 
debt  as  A  personal  oUIgatlon  of  the  grantor. 
The  cOBtraet  recites  that  Vbe  deed  was  re- 
ceived m  payment  of  the  mortgages.  The 
latter  appear  to  have  been  released  upon  the 
record  as  *^Id  In  ftai,  satisfied  and  dls- 
^Mrged**;  and  we  teH  to  find  anyflili^  in  the 
•vMenee  showing  ttuit  either  of  th^  parties 
mbseqiwDt  to  the  transaction  In  question 
trettted  tte  debt  prerlomily  due  as  a  conttam- 
bg  obligation  of  the  plataitifl.  The  dflUBna- 
Ants  mce  gfnyi  bnniedlate  possession  of  the 
property  conveyed,  and,  although  the  notes 
Cui'iiwilj  le^esviillug  the  tndeMedness  were 
not  returned  Into  the  hands  of  the  debtor, 
they  were  left  together  wiOi  the  contract  In 
llie  custody  of  the  atbHsey  who  drew  the  pa- 
pers, and  do  not  seem  to  have  been  called  for 
by  the  defendants  until  obtained  for  the  pur- 
pose of  IntPoduclng  them  In  evidence  la  this 
case.  On  the  occasion  In  1903  when  an  agent 
of  the  plaintiff  Interviewed  the  defendants 
with  reference  to  a  settlement  of  the  matter, 
the  defendants  proposed  to  accept  tibe  prin- 
cipal sum  of  $4,000  named  In  the  contract, 
with  Interest  at  12  per  cent  per  annnm,  thus 
Ignoring  the  rate  of  Interest  provided  In  the 
notes.  In  view  of  the  Improbability  that  the 
defendants  vrould  have  voluntarily  proposed 
to  rtiease  their  mort^ges  to  accept  another 
convince  of  the  same  (^racter  without 
any  provlsim  as  to  rate  of  Interest,  the  evi- 
dence relied  upon  to  show  that  such  was  their 
Intention  Is,  to  any  the  least,  unsatisfactory. 
The  evidence  discloses  that  the  debt  was  past 
due;  that  the  plalntaif  was  unable  to  pay  It; 
that  there  was  practically  no  demand  for  the 
property  at  the  time,  and  at  a  forced  sale  It 
seems  probable  that  It  would  have  realized  no 
more  than  the  amount  of  the  Incmnbrance. 
That  the  property  might  later  rise  In  value  was 
evidently  within  the  contemplation  of  the  par- 
ties, as  welt  as  that  the  plaintiff  should  have 
the  benefit  thereof,  and  hence  It  Is  reasonable 
to  suppose  that  the  defendants  were  willing 
to  cancel  the  debt  with  the  understanding 
that,  in  case  the  properly  could  at  some  fu- 
ture time  be  sold  for  an  amount  greater  than 
the  amount  they  had  advanced,  with  Interest, 
taxes  and  other  expenses,  they  would  pay 
such  excess  to  the  plaintiff,  and  otherwise 
tbey  would  take  the  property  for  the  debt 

Although  It  Is  held  that  the  absence  of  a 
covenant  to  repay  the  money  In  a  transaction 
of  this  nature  Is  not  conduslve  evidence  of 
the  nonexistence  of  a  debt,  and  that  a  condi- 
tional sale  rather  than  a  mortgage  was  in- 
tended, the  same  authorities  hold  that  fact 
to  be  entitled  to  considerable  weight  as  tend- 
tng  tb  show  that  a  mortgage  was  not  Intend- 


ed. And  It  Is  well  settled  that  a  conT«yAnce 
cannot  be  a  mortgage  unless  given  to  secdre 
the  payment  of  a  deVt  A  debt  eltber  pre- 
edstlhg  w  created  at  tbe  time,  or  contracted 
to  be  created,  la  an  essentlAl  requisite  to  a 
mortgage.  1  Jones  on  Mortgages  (6th  Kd.} 
H  296,  272.  It  is  troe  that  the  defmdants, 
when  rdatlttf  ttie  proposal  made  tb«n 
prior  to  the  execution  of  deed  and  cm- 
tract,  say  that  tbe  plaintiff  was  to  be  given 
one  or  two  years  to  redeem  the  property,  hut 
that  does  not  seem  to  tn  snffldent  in  itself 
to  show  an  bitentlon  thAt  the  deed  was  to 
operate  only  as  security  for  the  debt  and 
hence  as  a  mortgage.  The  word  "redeem" 
may  have  twoi  used  by  them  In  the  sense  (tf 
ft  r^nirdiase  rather  thsn  a  redanptlon '  of 
the  proptfty  as  from  an  tncnmbranca  Ixi- 
deed,  they  rrfer  to  tbe  conveyance  of  tbe 
property  tif  Uiem  as  a  foreclosure^  and  It 
would  seem  that  tbey  regarded  It  as  sndi  la 
effect,'  Subject,  however  to  the  agreement  as 
to  ttie  proceeds  of  sale.  Again,  their  state- 
ment that  further  time  was  to  be  given  the 
plaintiff  to  redeem  is  coupled  with  tbe  ex- 
planation that  they  were  to  sell  tbe  property 
and  pay  the  plaintiff  any  surplus  over  and 
above  the  Indebtedness.  We  are  not  Indlned, 
therefore,  to  regard  the  -tnuiBAetkni  of  tbe 
deed  and  eontrACt  as  a  mwtgase.  But. 
tiiough  tin  deed  conv^red  tbe  fee,  It  was  not 
uncondltlonAl.  The  purpose  of  the  convey- 
ance of  the  fee  Is  stated  In  the  contract  made 
and  entered  bito  At  tbe  same  time  as  the 
deed  and  as  a  part  of  tbe  transaction.  The 
agreement  of  13m  defendants  set  forth  in  the 
contract  Is  therefore  scHnethlng  mpre  than  a 
simple  promise  tm  liieir  part  They  assumed 
thereby  certain  duties  In  relation  to  tbe  prop- 
erty tor  the  beuedt  of  Hie  i^lntlff.  as  well  as 
thonselves,  as  the  ctmditlon  iq)on  which  tbe 
property  was  ctmveyed  to  them,  and  thus  they 
became  trustees  bidding  the  UUe  toe  the  pur- 
pose stated  In  the  contract  A  trust  tn  its 
technical  sense  Is  defined  as  "an  obligation 
upon  a  person  arising  out  of  a  confidence  re- 
posed In  him  to  apply  property  faithfully,  and 
according  to  mch  ccmfldence."  1  Perry  on 
Trusts,  {  2.  "An  oUigatlon  arising  out  of  a 
confldeace  reposed  in  one  who  has  the  legs! 
title  to  property  conveyed  to  him  that  he  will 
faithfully  apply  and  deal  with  such  property 
according  to  tbe  confidence  reposed."  28  Am. 
&  Bog.  Ency.  L.  (2d  Kd.)  858.  Not  only  do 
tbe  defendants  concede  In  their  testimony 
that  tbey  understood  they  were  to  sell  the 
property,  but  tbe  contract  Is  to  be  construed 
as  Imposing  that  duty  upon  them.  Tbe  lan- 
guage employed,  "if  the  property  sells  for 
more."  indicates  that  a  sale  was  contem- 
plated by  the  parties.  Unless  a  sale  was  In- 
tended, the  agreement  to  pay  a  surplus  of  the 
proceeds  to  tbe  grantor  would  have  little 
meaning,  and  the  defendants  would  be  vested 
with  absolute  discretion  to  render  tbelr  agree- 
ment effective  or  the  contrary.  They  un- 
doubtedly bad  some  discretion  as  to  tbe  time 
erf  sale,  but  only  such  as  woold  enable  Itaem 


Digilized  by 


696 


8S  PAOiriO 


BBPOBTEB. 


to  deal  with  the  property  prudently  and  rea- 
sonably In  carrying  oat  the  evident  purpose 
of  the  conveyance.  We  are  satlafled  that  the 
contract  created  an  express  trust  and  that 
the  defendanta  received  the  deed  upon  that 
consideration.  This  conduslon  1b  well  sus- 
tained by  numerous  cases  where  similar 
transactions  and  contracts  have  been  con- 
strued. Oo<^r  V.  Whitney,  3  HIU  (N.  Y.) 
95;  Freer  T.  Lake,  115  111.  662,  4  N.  E.  512; 
Dlefendorf  v.  Spraker,  10  N.  T.  246;  John- 
son V.  Johnson,  40  Md.  189;  Urann  v.  Coates, 
109  Mass.  581;  Savryer  v.  Cook.  188  Mass. 
163.  74  N.  B.  366 ;  McGlnness  T.  Barton.  71 
Iowa,  644.  33  N.  W.  152;  Harris  v.  Clark,  94 
Iowa,  327,  62  N.  W.  854;  Byers  T.  McBnlry, 
117  Iowa,  499,  91  N.  W.  797;  Pratt  v.  Thorn- 
ton. 28  Me.  355,  48  Am.  Dec.  492;  Cadman  v. 
Peter,  118  U.  S.  73,  6  Sup.  Ct  957,  30  L.  Ed. 
78;  Arms  v.  Ashley.  4  Pick.  (Mass.)  71;  Potr 
ter  V.  Langstrath,  151  Pa.  216,  25  Atl.  76; 
Ogden  V.  Grant.  6  Dana  (Ky.)  473;  Given  t. 
Sands.  216  Pa.  463,  66  Atl.  70;  Maxwell  v. 
Barrlnger,  110  N.  C.  76,  14  8.  E.  616.  28  Am. 
St  Bep.  668;  Cook  v.  Bell.  114  Mich.  283, 
72  N.  W.  174;  Nesbltt  v.  Stevens,  161  Ind. 
619.  69  N.  B.  266;  Eaton  v.  Barnes,  121  Ga. 
648,  49  S.  B.  593;  Freeman  v.  Lafferty.  207 
Pa.  82.  66  Atl.  230;  Armor  v.  Spalding,  14 
Colo.  802,  23  Pac.  789;  Shields  v.  Whitaker, 
S2  N.  O.  516;  Lance's  Appeal,  112  Pa.  456.  4 
Atl.  875. 

In  several  of  the  cases  cited  the  du^  to 
sell  was  expressly  stated,  but  in  others  it  was 
held  to  be  implied  from  the  agreement  to 
apply  the  proceeds  of  sale  In  a  specified  man- 
ner. The  agreement  In  the  case  of  Johnson 
T.  Johnson,  supra,  provided  that  a  stated  sum 
should  be  paid  out  of  the  first  payment  made 
on  the  sale  of  a  certain  farm,  and  another 
stated  sum  out  of  the  second  paym^t  The 
Maryland  court  said:  "The  covenant  does  not 
as  may  be  observed,  stipulate  in  express 
terms  that  the  land  shall  be  sold  and  the 
proceeds  of  sale  applied  to  the  discharge  of 
this  particular  debt;  but  we  think  that  is  the 
fair  and  reasonable  Implication  from  the 
terms  employed."  In  Dlefendorf  v.  Spraker, 
supra,  the  grantee  agreed  In  writing  that  "if 
and  whenever  I  dispose  of  said  tavern  stand 
and  appurtenances,  or  any  part  thereof,  I 
shall  realize  from  sudi  sale  more  than  {2,- 
GOO  and  Interest  thereon  to  the  day  of  sale, 
that  I  will  pay  to  them  such  overplus,"  etc. 
The  contract  was  held  to  create  a  trust 
and  it  was  said  that  the  premises  were  con- 
veyed "for  the  express  purpose  of  being  con- 
verted into  money  by  sale,"  and  that  the 
trustee  was  bound  to  execute  the  trust  "with 
fidelity  and  reasonable  diligence,  and  he 
could  only  be  dlscha^ed  by  administering  the 
trust  himself  or  putting  the  administration 
in  the  hands  of  the  Court  of  Chancery."  In 
the  Illinois  case  of  Freer  v.  Lake,  a  case 
very  like  the  one  at  bar,  except  that  the 
property  was  to  b^^ld  for  a  stated  time,  the 
promise  contained  in  a  letter  was  In  these 
WOTd«:  **X  shall  consider  myself  honorably 


bound,  if  anything  can  be  made  out  of  the 
property  during  the  next  three  years,  more 
than  the  Interest  taxes.  Insurance  and  re- 
pairs, to  give  Mrs.  Lake  the  benefit  ot  It." 
The  court  said  that  "by  the  terms  of  the 
letter  Freer  required  an  absolute  deed  to  th« 
property  •  •  •  in  consideration  ft*  wliich 
he  agreed  to  hold  the  property  for  three 
years,  and  all  that  could  be  made  oat  of  the 
property  •  •  *  he  would  give  to  Mrs. 
Lake";  and,  further,  that  under  the  tmna 
of  the  letter  "Freer  bound  himself,  In  the 
event  that  the  value  of  the  property  advanced 
within  three  years,  to  sell,  retain  certain 
specified  amounts,  and  pay  over  the  surplua 
to  Mrs.  Lake.  Here  was  a  trust"  The  duty 
to  sell  was  implied  from  the  promise  to  give 
the  grantor  the  surplus  If  anything  could  be 
made  out  of  the  property.  It  was  also  held 
in  that  case  that  the  transactton  was  not  a 
mortgage,  for  the  reason  that  the  previous 
d^t  of  the  grantor  which  had  been  a  lien 
on  the  propCTty  conveyed  was  extinguished 
upon  the  delivery  of  the  deed  and  she  waa 
released  from  its  payment  In  Cooper  t. 
Whitney,  supra,  certain  land  upMi  which, 
three  mortgages  were  ontatandlng  vras  con- 
veyed by  the  mortgagor  to  one  of  the  mort- 
gagees In  fee,  and  the  latter  on  the  same  date 
covenanted  to  pay  the  mortgage  debts,  and 
that  "If  he  shall  be  enabled  in  a  reasonable 
time  thereafter  to  sell  said  premises  for  more 
than  a  sufficient  sum  to  pay  the  three  afore- 
said mortgage  debts  with  charges  and  ex- 
penses which  he  may  incur  in  relation  to  said 
premises,  he  will  pay  to  said  Sidney  (the 
grantor)  or  his  legal  representatlTes  snch 
excess."  The  court  said:  "This  was  a  tmat 
*  *  *  Although  there  was  no  erpress 
covenant  on  the  part  of  Burlew  to  sell,  his 
duty  to  sell  can  easily  be  gathered  from  the 
agreement  and  thero  can  be  do  doubt  that 
the  performance  of  that  duty  would  have 
been  enforced  by  a  court  of  eqxilty.  Burlew 
would  not  have  been  permitted  to  hold  the 
land  to  his  own  use  aftor  an  opportunity 
presented  of  selling  for  more  than  enough  to 
pay  the  debts."  In  Jones  v.  Kent,  80  N.  Y. 
685,  the  court  was  called  upon  to  construe  a 
written  instrument  In  these  words:  "Beceiv- 
ed  of  J.  W,  Jones  by  agreement  one  thousand 
shares  of  St  Joe  Lead  Stock  for  which  I 
have  paid  him  $3,000.  The  understanding  Is 
that  I  am  to  give  said  Jones  luie-half  of  what- 
ever price  the  same  is  sold  tor,  when  sold 
over  and  above  that  siun."  Though  it  was 
held  that  there  was  evidence  to  sustain  the 
finding  of  the  trial  court  that  liistead  of  a 
trust  being  created,  the  shares  of  stock  were 
sold  for  a  price  named  and  one-half  of  what- 
ever price  the  same  should  be  sold  for  when 
sold  over  and  above  that  sum,  it  was  htid 
that  the  agreement  Imported  an  obligation  to 
sell  which  could  be  enforced.  The  court  said: 
"It  does  not  In  words  say  that  the  stock  ^all 
be  sold,  but  as  Jones  can  have  the  price 
or  consideration  of  his  transfer  from  no  otbu 
soturce^  it  seems  manifest  that  the  vveot 
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tfHNild  at  nme  time  happen.  •  •  •  One 
eoDtlzigaicj  vas  clearly  In  the  mlndi  of  the 
parties— tbft  possibility  of  a  eale  at  a  price 
abore  93,000;  natll  tliat  came  to  paaa,  Jonea 
eonld  have  no  Interest  In  a  sale;  and  wlwUi' 
er  a  sale  aboald  be  made  prior  to  ttiat  time 
waa  <H>tlonal  with  Bodtwell.  It  Is  nzfed  that 
tt  was  also  (or  Bockwell  -alone  to  detvmlne 
at  vhat  time  after  that  evnt  happened  he 
Mioiild  sell.  *  *  *  It  Is  not  necessary  to 
determine  the  sonndneBs  of  this  contrition, 
for  Bo<ftweU  Is  now  dead,  and  the  property 
iDisidd;  and  because  it  Is  no  longer  in  his 
power  to  comply  with  the  terms  of  bis  agree- 
ment and  bring  about  the  event,  on  the  hap- 
pening of  which  his  promise  waa  to  be  per- 
formed.  Is  the  plaintiff  to  lose  the  conald««- 
Hon  for  which  be  bargained,  or  the  fruition 
of  it  to  be  postponed  ontll  the.r^resentatlTes 
of  Rockwell  may  In  the  coarse  of  adminls- 
tratloa  deem  it  proper,  or  find  It  necessary  to 
make  a  sale?  *  *  *  This  would  be  unrea- 
aonable,  and  might  render  It  ImpoBBlble  for 
the  plaintiff  to  avail  himedf  of  the  advantage 
for  which  he  contracted." 

In  Pratt  t.  Thornton,  supra,  the  defend- 
ant had  taken  a  deed  from  his  debtor  and  In 
a  aerate  writing  acknowledged  that  he  re- 
ceived the  deed  as  collateral  security  for  the 
debtor's  note,  and  also  to  Indemnify  the  de- 
fradant  as  the  debtor's  surety  npcm  a  note  to 
a  third  party,  and  agreed  that,  if  the  notes 
were  not  paid,  he  would  "raise  the  amount 
from  the  property  and  pay  the  balance  to  said 
Tucker  (the  debtor  and  grantor)  If  any  re- 
mains." This  was  held  to  create  a  trust 
which  equity  woald  enforce  by  requiring  a 
sale  of  the  property  and  an  accounting  of  the 
rents  and  profits.  In  Cadman  v.  Peter,  supra, 
the  plaintiff,  being  Indebted  to  the  defendant, 
executed  a  deed  conveying  certain  land  to  the 
latter  pursuant  to  an  agreement  that  the  de- 
fendant should  bold  the  land  until  he  should 
sell  it,  and  then  share  In  any  profit  from  the 
sale.  It  was  claimed  that  the  transaction 
was  a  mortgage,  and  relief  was  asked  upon 
that  ground;  the  agreement  not  being  In 
writing.  In  the  opinion  Mr.  Justice  Blatch' 
ford,  speaking  for  the  court,  said:  "Under 
that  agreement,  even  If  It  was  valid,  the  deed 
cannot  be  turned  Into  a  mortgage,  although 
tbe  execution  of  the  agreement,  if  valid, 
might  be  compelled,  when  the  land  could  be 
sold  at  a  confrfderable  profit.  If  the  agree- 
ment  is  obnoxious  to  the  statute  which  de- 
clares that  no  trust  concerning  or  In  any  man- 
ner relating  to  land  shall  be  created  by  parol, 
it  cannot  be  enforced  specifically  nor  employ- 
ed to  turn  the  deed  into  a  mortgage.  The 
agreement.  If  valid,  would  make  Cadman  a 
beneficiary  under  tbe  deed  and  create  a  trust 
In  Peter  concerning  or  relating  to  land,  and, 
not  being  in  writing  and  properly  signed.  Is 
Told  under  the  statnte  of  frauds."  In  the 
early  Kentucky  case  of  Ogden  v.  Orant, 
supra.  Grant  had  conveyed  to  Ogden  a  cer- 
tain tract  ai  land  '*wlth  this  understanding 
and  agreement  between  fiie  parties  that  the 
aald  Ogden  li^  as  soon  aa  po«slbl6b  to  sell 


said  land  for  the  beat  possible  price,  and  dis- 
pose of  the  money  arising  from  Qie  sale  by 
paying  himself'  a  anm  acknowledged  to  be 
dm  to  falm  fiNHn  Grant,  and  the  reeldae  to  the 
latter,  to  hia  order.  Tb»  court  said: 
''There  can  be  no  doubt  that  the  land  waa 
ooDveyed  to  Ogden,  not  abaolntMy  as  his 
own,  but  merely  In  trust,  for  the  purpose 
ct  b^ng  sold  Urn  aa  a  tmstee,  for  secure 
Ing  his  own  debt,  and  paying  the  residue  of 
the  avails  of  the  sale  to  Grant  aa  restdnary  ' 
cestui  que  trust"  The  case  dted  from 
Mldklgan,  Oo(A  t.  Ben,  sivra,  dlsdosed  a 
written  contract  whereby  the  mortgagee  of 
lands  situated  In  Michigan,  irtio  had  at  ttie 
same  time  received  a  deed  from  the  mort- 
gagor of  landa  altnated  in  Wlsoouto,  i^reed 
to  adl  the  Wlsconshi  lands,  and  apply  thtf 
proceeds,  aftw  deducting  expenses,  x^^oa  tbe 
mortKag&  It  was  held  that  as  to  the  deed- 
ed lands  the  grantee  waa  a  tmstee,  and  aa 
snch  oUlgated  to  sell  tiu  lands  and  apply  the 
prbceeda  iqion  tiw  mortg^ce^  and  having  fail- 
ed to  make  a  sale^  and  thnet^  lost  the  bene- 
fit of  the  lands  to  the  debtor,  he  was  diaxgo* 
able  In  a  suit  to  toredoae  the  mortgage 
on  the  Michigan  lands  with  the  Wlaomaln 
land  that  he  had  refnsed  to  adL 

In  the  caae  ct  Sairyar  t.  Ooi^  188  Mass. 
16S,  74  N.  B.  856,  above  dted,  It  appeared 
that  a  large  tract  c£  imlmproved  land  had 
been  deeded  to  three  parties,  two  of  them 
paying  part  of  the  purchase  price;  the  bal- 
ance being  secured  by  mortgage  to  the  gran- 
tor. The  third  grantee,  who  bad  paid  nothing 
in  money,  subeequently  conveyed  his  inter- 
est to  the  other  grantees,  and  It  waa  agreed 
in  writing  that  the  latter  should  first  repay 
themselves  from  the  money  rec^ved  from 
sales  for  all  advances  at  tbe  time  ct  pvr- 
cbase,  and  further  to  pay  tber^rom  the 
outstanding  mortgage  and  an  unsecured  note 
of  the  three  parties,  and  that  after  such 
payments,  the  parties  riwnld  share  In  tiie 
money  received  from  tbe  remaining  lota  aold 
In  stated  i»(^rtlons.  It  was  there  claimed, 
am  here,  that  the  agreemmt  vras  to  be  treat- 
ed as  a  simile  cMitnct,  and  that  the  party 
who  bad  conveyed  his  Intoest  gained  no  equi- 
table Interest  in  the  real  estate.  But  it  was 
held  that,  while  the  Cm  was  conveyed  It  waa 
only  for  the  accompllshmoit  of  the  ot^ects 
recited  In  the  agreemmt,  no  particular  form 
of  wtwds  Is  required  to  create  a  tmst,  bnt 
whether  one  exists  or  not  Is  to  be  ascertain- 
ed from  tbe  intentton  of  the  partlw,  and  tbat 
the  grantees  had  engaged  and  became  bound 
to  deal  with  the  pn^perty  not  only  for  th^ 
own  benefit  but  for  that  of  the  grantor,  and 
the  court  say:  "In  doing  so  they  wra«  undw 
an  obligation  to  proceed  diligently,  to  act  In 
good  faith  In  Its  management,  to  account 
for  all  sales,  and  to  pay  over  his  share  of  the 
common  fund,  whldi  upon  sales  being  made 
took  the  place  of  the  land.  Although  not 
nominally  so  deeignated,  they  thus  became 
trustees  undo:  an  express  trust"  In  a  modi 
earlltt'  <ase  ln  tbe  same  atato  one  who  had 


Digilized  by 


I 


600  ^  PAOIFIO 

of  the  contract  It  Is  erldent  that  tbe  de- 
fendants are  only  entitled  to  tbe  rate  fixed 
by  law  In  the  abe^ce  of  an  agreement  stat- 
ing a  different  rate,  viz.,  8  per  cent  per  an- 
num. It  la  not  contended  tbat  upon  this 
basis  the  compatatloa  was  erroneous. 

It  la  contended  tbat  the  plaintiff's  cause  of 
action  Is  barred  by  tbe  statnte  of  limitations, 
and  also  by  his  laches.  But  In  the  case  at  an 
express  and  continuing  trust,  and  tbe  one 
here  is  of  that  kind,  the  statute  does  not  be- 
gin to  run  until  repudiation  or  adverse  pos- 
session by  tbe  trustee  and  knowledge  there- 
of on  tbe  part  of  the  beueflclary.  Perry  on 
Trusts  (5th  Ed.)  {{  228,  863  ;  28  Am.  &  Eng. 
Ency.  L.  (2d  Ed.)  1138,  1134.  It  Is  at  least 
doubtful  If  the  period  prior  to  a  known  repu- 
diation or  breach  of  the  trust  Is  to  be  con- 
sidered in  determining  tbe  question  of  alleged 
laches.  It  Is  said  tbat  time  does  not  bar  a 
direct  trust  where  the  relation  of  trustee  and 
cestDl  que  trost  is  admitted  to  exls£,  but 
diligence  must  be  used  to  establlsb  a  con- 
structive trust  on  the  ground  of  fraud.  Per- 
ry on  Trusts,  §  228.  It  does  not  appear  In 
this  case  tbat  tbe  repudiation  of  the  trust 
was  brought  to  plalutiff*B  Juiowledge  until 
two  days  t>efore  this  salt  was  ccHnmoiced. 
The  defendants  bad  not  erected  any  Improve- 
ments on  tbe  premises,  or  done  any  other  act 
with  relation  thereto  which  would  plainly 
Indicate  adverse  possession  or  r^udlation  of 
the  agreement  at  an  earlier  date,  or  which 
would  render  tlie  granting  of  tbe  relief  pray- 
ed for  Injurious  to  them  or  Inequitable  by 
reason  of  dday  In  brlngUtg  the  action.  The 
defendants  do  not  appear  to  baTe  suffered 
any  loss  or  inconvenience  from  the  plaintiff's 
delay  In  demanding  a  sale  of  tbe  property, 
except  possibly  the  loss  €t  a  higher  rate 
Interest  or  profit  upon  tlie  money  Invested 
had  it  been  previously  realised  fK>m  tbe 
property,  but  tbat  loss  they  might  themselves 
have  obviated  by  a  sale  of  the  property.  Up- 
<m  the  tacts  in  the  caae^  ew&i  it  the  entire 
period  subsequent  to  tbe  contract  should  be 
taken  into  consideration,  we  are  satisfied  that 
plaintiff  Is  not  chargeable  with  such  laches 
as  would  Justify  tbe  court  In  refusing  relief. 
Perry  on  Trusts,  S8  228-230.  The  cases  dted 
by  counsel  for  defendants  on  this  question 
are  strikingly  dissimilar  to  tbe  case  at  bar, 
and  Involve  tbe  right  to  recover  upon  the 
theory  of  a  constructive  or  resulting  trust,  or 
an  allegation  of  fraud  or  Illegality  in  the  ac- 
quirement of  property. 

The  coets  taxed  In  the  case  Include  an  al- 
lowance of  ¥500  as  the  compensation  of  the 
special  master  commissioner.  The  defend- 
ants moved  to  retax  the  costs  on  tbe  ground 
that  said  compensation  was  excessive  and  il- 
legal, which  motion  was  overruled.  That  rul- 
ing Is  here  complained  of.  Tbe  matter  Is  al- 
so Involved  In  another  case  brought  here  on 
error  by  the.  defradants  from  the  order  al- 
low'Uig  the  compensation,  and  the  evidence 
taken  upcm  the  question  !■  broiigbt  Into  thtit 
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record,  but  not  Into  fbe  record  of  this  case. 
We  have  therefore  disposed  of  tbe*  question 
In  the  other  case  affirming  tbe  allowance, 
and,  as  our  reasons  are  fully  stated  In  the 
opinion  in  that  case,  we  need  not  here  further 
discuss  the  matter ;  It  being  sufficient  to  say 
tbat  we  bold  tbe  allowance  to  be  neither  ex- 
cessive nor  Illegal. 

It  follows  from  tbe  conclusions  above  stat- 
ed that  tbe  defendant  in  error,  who  has  been 
referred  to  In  this  oplniw  as  i^alntlff,  hla 
title  In  tbe  court  below.  Is  entitled  to  have 
the  agreement  enforced  as  a  trust.  The  re- 
lief granted  ought  to  be  such  as  will  effectu- 
ally give  to  tbe  plaintiff  that  for  which  be 
contracted  without  depriving  tbe  defendants 
of  their  rights  under  tbe  contract  save  such 
as  may  have  been  lost  through  their  failure 
to  perform  the  trust  It  is  contended  that 
the  Judgment  complained  of  erroneous  con- 
verts the  right  of  the  plaintiff  to  a  surplus 
of  tbe  proceeds  <^  a  sale  of  the  property  In- 
to an  interest  in  tbe  property  itself,  and 
thertf ore  Improperly  awards  to  him  the  legal 
title  uiwn  payment  of  the  claim  of  defend- 
ants. But  this  suit  Invokes  the  equitable  Ju- 
risdictltm  of  tbe  court,  and  It  is  a  fundamen- 
tal principle  that  equity  regards  and  treata 
that  as  done  which  In  good  conscience  ought 
to  be  done.  I^e  defraidants  assomed  Hie  du- 
ty of  sellli^  tbe  property  to  carry  out  tbe 
purposes  contemplated  by  tbe  contract,  and 
it  ought  to  have  been  sold  by  them,  since  it 
is  clear  upon  tbe  evidence  that  It  might  have 
been  sold  for  a  price  largely  in  excess  of 
their  claim,  leaving  a  substantial  surplus  for 
tbe  plaintiff.  Having  repudiated  tbe  trust 
without  performance  or  reasonable  excnse- 
fbr  n<mperformance,  they  are  not  entitled  in 
this  suit  brought  for  an  enforcement  of  the 
trust  to  insist  that  tbe  agreement  be  strictly 
and  technically  enforced  according  to  Its 
terms  by  a  sale  of  the  propoly,  so  long  a» 
they  receive  all  that  they  were  to  bava  in, 
case  of  a  sale. 

It  is  said  that  "equitable  remedies  are  dis- 
tinguished by  their  flexlbUitr.  their  unlimited 
varie^t  their  adaptablllly  to  drcnmstuioes, 
and  the  natural  rules  whidi  govern  thi^r  use. 
There  is,  in  &ct,  no  limit  to  thedr  Taitety  and 
application.  Tbe  court  of  equity  baa  tti» 
power  of  devlBlng  its  r«nedy  and  shaping  It 
so  as  to  fit  tbe  tdianglng  drcnmatances  of 
every  case  and  tbe  complex  relations  of  all 
the  parties."  1  Pomeroy's  Bq.  Jails.  (8d  Ed.) 
i  109.  It  is  shown  and  indeed  conceded  that 
tbe  value  of  tiie  land  in  controversy  greatly 
exceeds  the  amount  ot  tbe  claim  <tf  the  de- 
fendants. It  appears  to  consist  <tf  separate- 
tracts,  and  no  good  reason  Is  aiwsrent  for  re- 
quiring a  sale  unless  It  be  necessary  to  pay 
the  amount  to  which  the  defendants  are  en- 
titled. If  the  plaintiff  Is  able  and  willing  to- 
pay  tbe  amount,  the  land  may  under  tbe 
circumstances  be  regarded  in  equity  as  tak- 
ing tbe  place  of  tbe  proceeds.  ' 

Upon  the  face  of  tbe  findings  and  tbe  Jnds- 
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meat  wa»  -ttierefoze  villd,  -SionsSi  not  In 
.  TtTitlnf.  «Bat  the  court,  said:  "Where  land 
Is  conv^ed  under  an  agreement  that  It  shall 
be  resold  upon  the  Joint  account  of  grantor 
and  grantee,  there  Is  much  reason  for  hold- 
ing tiiat  the  grantor  retains  an  Interest  in 
Hie  land.  We  are  inclined  to  think  that  If 
the  agreemmt  tn  such  case  were  In  writing, 
and  the  grantee  should  refuse  or  neglect  to 
sell,  and  Aonid  appropriate  the  fsnd  to  his 
own  use,  the  grantor  would  be  entitled  to 
have  the  agreement  enforced  hi  a  court  of 
eqnl^."  n»t  these  cases  are  not  In  conflict 
with  those  dedaionB  snch  as  have  been  above 
cttxS.  dedarlng  a  trust  relating  to  land  to 
be  created  1^  a  eontraet  like  the  one  before 
us  la  a^nrent  The  statement  found  in  the 
opinions  that  the  agreement  sued  aa  was  not 
one  for  the  sale  of  or  the  cr«ttl(m  of  an  in- 
teteat  In  the  land  refers  to  the  unperformed 
part  of  ihe  agreemmt.  where  It  also  provided 
for  a  sale  of  the  lan<^  upon  which  part  oidy 
the  action  was  based.  The  sale  having  oc- 
fnirred,  the  trust,  if  anj',  or  the  interest*  of 
the  plamtur,  attiu9Led  to  the  proceeds  in  re- 
spect of  whldh  the  agreemoit  was  not  regiiir- 
ed  to  be  in  writing.  This  Is  made  plain  and 
tbe  principle  npon  whldi  the  eases  are  cor- 
rectly decided  clearly  stated  In  other  cases 
of  tiie  same  class,  showing  that  the  right  to 
maintain  soeh.an  action  after  a  sale  is  In- 
dependent of  the  atKStlon  trhetiier  the  agree- 
ment for  the  sale  created  a  trust  Amtrng 
sndi  cases  are  the  following:  ICldiad  v. 
Foil,  100  N.  a  178,  6  &  B.  264.  6  Aln.  Bt 
Rep.  S77;  Sprague  t.  Bond,  108  N.  O.  882, 
13  S.  El  143;  Trowbridge  v.  WetheAee,  11 
Allen  (Mass.)  881;  Hess  v.  Fox,  10  Wend. 
(N.  Y.)  487. 

In  Trowbridge  v.  Wetherbee,  supra,  the 
agreement  required  a  sale  of  ttie  property 
and  the  same  had  been  sold.  The  suit  was 
to  recover  a  eurplns  of  the  proceeds.  Ihe 
court,  observing  that  whether  the  platntltF 
bad  an  inferest  in  the  jivoperty  by  way  of 
resulting  trust  need  not  be  considered,  said: 
rrfae  defendant  did  int  agtee  to  convey  any 
part  of  the  land  to  the  plaintMT.  but  to  sail 
and  oonvsy  It  to  some  c^ber  person  and  pay 
the  plaintiff  his  share  of  Oie  net  proceeds  In 
mtmey.  Tbia  first  part  of  this  promise^  name- 
the  pramhK  of  the  defendant  to  stil  tbe 
land,  was  within  the  statute,  and.  If  he  bad 
nfOBsd  to  BiU,  the  plalnUff  eouM  not  have 
maintatand  an  action  to  enfoorce  tbe  prom- 
ise to  MIL  •  •  •  But  the  promise  to  sell 
has  bean  performed,  and,  wben  a  promise 
wblA  was  within  the  statute  baa  been  par- 
formed,  1^  ooBtract  Is  no  loufer  wltUn  the 
statntft**  In  Spragne  t.  Bond,  supra,  it  is 
said:  *^be  snfwoement  of  the  aU^ped  agree- 
Bent  After  tbe  sate  <tf  tbe  land,  does  not  m 
any  respect  impinge  npen  tbe  terms  of  the 
oenvsyanoe,  but  rdates  eirilrely  to  ttie  pay- 
ment of  the  coasideretion.  It  Is  true  that 
tbe  plaintiff  conld  not  have  compelled  the 
defendant  to  execate  her  agreement  to  sell 
the  land^  as  tliexs  was  no  enfomeable  traat. 


and  Ihe  agreement  was  within  the  statnts  of, 
frauds,  but  this  part  of  the  agreement  has 
been  v<dnntarily  performed,  and  the  other 
inrt,  not  bdng  within  the  statute,  may  now 
be  enforced."  In  Hess  v.  Fox,  supra,  the 
court  said:  '^e  part  of  the  agreement  wUdi 
was  incapable  of  b^g  enforced  bad  bees 
performed.  Fox,  I  am  inclined  to  think,  had 
the  money  In  bis  hands  for  the  use  of  HesB, 
and  ough^  in  equity  and  VoA  conscience,  to 
pay  It  over  to  him.  No  question  can  arise 
here  as  to  ttie  validity  of  the  agreement  to 
sell.  That  was  performed,  and  the  remain- 
ing part  was  to  pay  over  money,  supported 
by  tbe  consideration  of  land  conveyed  to  the 
pnnnisor."  la  Iowa,  where  tbe  case  of  MlBer 
T.  Kendig,  supra,  was  decided,  a  tnut  relat- 
ing to  land  is  IM  to  be  «nafied  by  a  con-- 
tract  proriding  fOr  s  sale  of  tbe  land  con- 
v^red  and  a  payment  of  the  net  proceed*  t» 
tte  grantor  or  another  par^.-  Barrls  v. 
Clark,,  94  lowa.  827,  «2  N.  W.  8Mj  MeGtn« 
ness  V.  Barton,  71  lorn.  644.  88  N.  W.  188. 
We  shall  not  attempt  a  dlscuaslmi  of  odi*e- 
Hnes  of  oases  which  have  been  cited.  Ws- 
do  not  regard  them  as  applicable  or  persna-'. 
atre  upon  tba  questhm  of  the  nriatlon  b*-. 
tween  tbe  parties  uader  the  contract  here 
In  controversy,  irtnce-  tile  cases  cited  were- 
decided  upon  a  mndi  different  stats  of  facts. 

We  do  not  regard -the  aneatlev  of  rents -and 
proAta  as  very  material.  Tbe  only  amoont 
Invslved  fat  that  eonneetlon'  i^on  tbe  «v^ 
dene©  la  |2fi0t.  Tbe  eecpeoae  of  the  defendaata 
for  taxes,  Insnranee,. -and  oCber  inddentel 
matters  Is  not  dxnni,  tbe  reeord  vpoa  that 
subject  dlsdoslag  onl^  a  stl^nlatlon  that  ttae> 
mts  and  proAts  equaled  audi  expense^  ex- 
cept that,  If  allowable,  .|260  la  agreed  upon, 
as  tbe  value  of  the  use  by  the  defendants  of. 
the  farm  lands.  Whtfher  tbe  plaintiff  would 
have  been  entitled  to  rei^  and  profits  bad 
0»  defendanto  pi^oeeeded  within  a  reasonable 
time  to  sell  tiie  property  need  not  be  con- 
sidered, ahice  It  does  not  seem  unreasonable 
or  InequltaUe  that  the  above-mmtloned  sum 
should  be  allowed  as  of  the  date  agreed  up-, 
on,  vis,  July  22,  1901,  in  view  of  the  fact 
that,  although  Uie  lands  might  have  been 
sold  at  and  before  that  time  and  evw  since 
then  at  a  priee  far  In  excess  of  the  iSaSm 
of  the  defendants,  the  latter  neglected  or  de> 
dined  to  sell,  and  .used  and  occupied  the 
propnty. 

Tbe  amount  <tf  the  claim  of  the  defend- 
ants is  we  think  correctly  detomlned  1^  the 
findings  and  Judgmoit  A  reasonable  con- 
stroctlon  of  the  contract  as  to  the  principal 
amount  of  the  daim  is  that  the  parties 
agreed  upon  the  sum  of  84,000  as  the  amount 
then  due  the  defraidants  and  as  the  prlndpal 
of  their  dahn,  and  that  this  was  so  under- 
stood by  them  is  borne  out  by  tbe  evidence. 
The  ddrt  previously  represented  the  notes 
and  mortgagee  having  become  exUngalBhed 
as  a  peraoiuU.  obligation  of  tba  plaintiff,  and 
no  agreement  having  been  made  as  to  tbe 
rate  of  Intwest  opon  tbs  elaim  atter  the  date 
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of  the  contract,  It  Is  erldent  th&t  the  de- 
fendants are  only  entitled  to  the  rate  fixed 
by  law  In  the  absence  of  an  agreement  stat- 
ing a  different  rate,  viz.,  8  per  cent  per  an- 
nnm.  It  Is  not  contended  that  uiwn  tlilB 
basis  the  compntation  was  erroneous. 

It  Is  contended  that  the  plaintiff's  cause  of 
action  Is  barred  by  the  statute  of  limitations, 
and  also  by  his  laches.  But  in  the  case  of  an 
express  and  continuing  trust,  and  the  one 
here  is  of  that  kind,  the  statute  does  not  be- 
gin to  run  until  repudiation  or  adverse  pos- 
session by  the  trustee  and  knowledge  there- 
of on  the  part  of  the  beneficiary.  Ferry  oa 
Trusts  (5th  Ed.)  {S  228,  803  ;  28  Am.  &  Eng. 
Ency.  L.  (2d  Ed.)  11B8,  1184  It  is  at  least 
doubtful  if  the  period  prior  to  a  known  repu- 
diation or  breach  of  the  trust  is  to  be  con- 
sidered in  determining  the  question  of  alleged 
laches.  It  is  said  that  time  does  not  bar  a 
direct  trust  where  the  relation  of  trustee  and 
cestal  que  trust  is  admitted  to  exlsf,  but 
diligence  must  be  used  to  establish  a  con- 
st roctlve  trust  on  the  ground  of  fraud.  Per- 
17  on  Trusts,  {  228.  It  does  not  appear  In 
tills  case  that  the  repudiation  of  the  trust 
was  brought  to  plaintiff's  knowledge  until 
two  days  before  tlils  suit  was  MHumenced. 
The  defendants  had  not  erected  any  Improve- 
ments on  the  premises,  or  done  any  other  act 
with  relaUcm  thereto  which  would  plainly 
indicate  adverse  possession  or  repudiatioa  of 
the  agreement  at  an  earlier  date,  or  which 
would  Teadxx  the  granting  of  the  relltf  pray- 
ed for  Injurious  to  them  or  inequitable  by 
reason  of  dday  In  bringing  the  action.  The 
defendants  do  not  aivear  to  have  niflfered 
any  loss  or  Inconvenience  from  the  plaintiff's 
delay  In  demanding  a  sale  ot  the  property, 
ezc^  possibly  the  loss  a  higher  rate  ot 
Interest  or  profit  npon  the  money  Invested 
had  U  been  inrevlotisly  realised  frcmi  the 
property,  but  that  loss  ttaey  might  themselves 
have  obviated  by  a  sale  of  the  property.  Up- 
on the  facta  in  the  cas^  eroi  If  tiie  entire 
period  subsequent  to  the  contract  should  be 
taken  into  consldaatlffli.  we  are  satisfied  that 
plaintiff  is  not  charg«ible  with  such  laches 
as  would  Justify  the  court  In  refusing  relief. 
Perry  on  Trusts,  H  228-230.  The  cases  dted 
by  counsel  for  defendants  on  this  question 
are  strikingly  dissimilar  to  the  case  at  bar, 
and  Involve  the  right  to  recover  upon  the 
theory  of  a  constructive  or  resulting  trust,  or 
an  allegation  of  fraud  or  illegality  in  the  ac- 
quirement of  proiwrty. 

The  coats  taxed  In  the  case  include  an  al- 
lowance of  $500  as  the  compensation  of  ttie 
special  master  commissioner.  The  defend- 
ants moved  to  retax  the  costs  on  the  ground 
that  said  compensation  was  excessive  and  il- 
legal, whldi  motion  was  overruled.  That  rul- 
ing Is  here  complained  of.  The  matter  Is  al- 
so involved  Jn '  another  case  brought  here  on 
err<>r  by  the.  defendants  from  the  order  al- 
lovt^g  the  compensation,  and  the  evidence 
taken  upon  the'questlaa  is  brooght  into  UMt 


record,  but  not  Into  the  record  of  this  case. 
We  have  therefore  disposed  of  the*  question 
in  the  other  case  affirming  tlie  allowance, 
and,  as  our  reasons  are  fully  stated  In  the 
opinion  in  that  case,  we  need  not  here  further 
discuss  the  matter;  It  being  sufficient  to  say 
that  we  hold  the  allowance  to  be  neither  ex- 
cessive nor  Illegal. 

It  follows  from  the  conclusions  above  stat* 
ed  that  the  defendant  in  error,  who  has  been 
referred  to  in  this  opinion  as  [rialntiff,  his 
title  In  the  court  below,  la  entitled  to  have 
the  agreement  enforced  as  a  trust  The  re- 
lief granted  ought  to  be  such  as  will  effectu- 
ally give  to  the  plaintiff  that  for  which  he 
contracted  without  depriving  the  defendants 
of  their  rights  under  the  contract  save  such 
as  may  have  been  lost  through  their  failure 
to  perform  the  trust  It  Is  contended  that 
the  Judgment  complained  ot  erroneously  con- 
verts the  right  of  the  plaintiff  to  a  surplus 
of  the  proceeds  of  a  sale  of  the  prt^perty  In- 
to an  interest  In  the  property  itself,  and 
therefore  improperly  awards  to  him  the  legal 
title  upon  payment  of  the  claim  of  defend- 
ants. But  this  suit  invokes  the  equitable  Ju- 
risdiction of  the  court,  and  it  is  a  fundamen- 
tal principle  that  equity  regarda  and  treat* 
that  as  done  which  In  good  conscience  ooght 
to  be  done.  Hie  d^endants  assumed  the  du- 
ty of  selling  the  propwty  to  carry  out  the 
purposes  contemplated  by  the  contract,  and 
It  onght  to  have  been  sold  by  them,  since  it 
is  clear  npon  the  evidence  that  It  might  have 
t>een  sold  for  a  price  largely  In  excen  of 
their  claim,  leaving  a  substantial  surplus  for 
the  plaintiff.  Having  repudiated  the  trust 
without  performance  or  reasonable  excuse- 
for  ntmperformance,  they  are  not  entitled  In 
this  suit  brought  for  an  enforcement  of  the 
trust  to  Insist  that  the  agreement  be  strictly 
and  technically  enforced  according  to  Its 
terms  by  a  sale  of  the  property,  so  loi^  u 
they  receive  all  that  th^  mre  to  haT»  In 
case  of  a  sale. 

It  Is  said  that  *'eqnltable  nmedles  are  dla* 
tlngulshed  by  their  flezlbUlty.  their  unlimited 
vartety*  their  adaptabllliy  to  drauutanoea, 
and  the  natural  rules  which  govern  their  use. 
There  Is,  In  fact,  no  limit  to  tfa^  variety  and 
ai^licatlon.  The  court  of  equity  has  the- 
power  of  devtelng  Its  remedy  and  shaplag  it 
so  as  to  fit  the  diangluff  drcnmstanees  of 
every  case  and  the  complex  relations  ot  all 
the  parties.*'  1  Pomeroy's  Bq.  JnrlSb  fJBA  Bd.) 
1 109.  It  is  shown  and  Indeed  oonceded  that 
the  value  of  the  land  In  controrosy  greatly 
exceeds  the  amount  of  the  daim  ot  the  de- 
fendants. It  appears  to  con^  of  separate- 
tracts,  and  no  good  reason  Is  ajHMrent  for  re- 
quiring  a  sale  unleos  it  be  necessary  to  pay 
the  amount  to  which  the  defendants  are  «i- 
tlUed.  If  the  plaintiff  Is  able  and  willing  to 
pay  the  amount  the  land  may  under  the 
circumstances  be  regarded  In  equity  as  tak- 
ing the  place  of  the  proceeds. 

Upon  the  face  of  the  flndlnga  and  the  Judg- 
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ment.  It  would  seem  that  tbe  transactloii  waa 
treated  as  both  a  mortgage  and  a  tnut  We 
are  unaMe  to  assent  to  the  theory  that  It  was 
a  mortgage,  and  for  that  reason  we  think 
that  the  Judgment  should  be  modified  so  that, 
Instead  <^  adjudging  the  amonnt  due  the  de- 
fendants a  lien  apon  the  premises,  It  be  ad- 
judged that  they  were  trustees  holding  the 
legal  title  for  the  purpose  of  selling  the  prop- 
etty  and  applying  the  proceeds  accordlt^  to 
the  terms  of  the  contract ;  tha^  without  rea- 
sonable excDse,  they  have  refused  to  perform 
the  trust  and  have  repudiated  It,  wherefore 
the  plalntlflT  is  entitled  to  have  the  property 
■old  and  the  surplus  paid  to  him  after  satia- 
fyliig  the  costs  of  sale  and  the  claim  of  de- 
fendants, OTt  at  his  election,  upon  his  pay- 
ment of  said  dabn  within  the  time  spedfled 
In  the  Judgment*  to  hare  the  lands  restored 
to  him.  In  all  otber  respects  the  Judgment 
will  be  affirmed. 

BBARD.      eoncnn.   SOOTT,      did  not 


WETjTNER  et  aL  v.  THURMOND  et  al. 
(Supreme  Court  of  Wyoming.   Dec.  24,  1908.) 

1.  CoOTT  CoHinsBionBBa  <|  2^Fra»-STAT- 

XJTES. 

Rev.  St.  3899,  I  4541.  relating  to  estates 
of  decedente,  ffaaraianBhip,  and  probate  procfr- 
dure,  and  declaring  that  In  the  performance  of 
the  duties  prescribed  by  the  statutes  a  commis- 
Biouer  diouid  receive  96  a  day  for  the  time  ac- 
tnally  employed  In  hearing  the  same,  which 
should  be  taxed  as  coats,  as  provided  by  sec- 
tioQ  4537,  does  not  apply  to  the  compensation  of 
a  master  commlssioQer  appointed  in  an  equity 
case  to  take  evidence  and  report  conclusions  of 
(act  and  law*  whose  compensation  should  be 
taxed  as  costs  nnder  section  3335,  authorizing 
the  appointment  of  such  commissioners  by  the 
district  court,  and  providing  that  the  fees  be  fix- 
ed by  the  district  court  In  which  the  services 
were  rendered,  etc 

[Ed.  Note.— For  otber  cases,  see  Court  Com- 
mbsloners,  Dec.  INg.  |  2.*] 

2.  Appeal  and  Bbbob  (5  984*)— Revibw— 
DinCRTrnoN— Commtssioheb's  Fees. 

Exprcise  of  the  trial  court's  discretion  in 
fixing  the  fees  of  a  master  commissioner  ap- 
pointed to  hear  testimony  and  report  finding 
of  fact  and  law  will  not  be  set  aside  on  a  wnt 
of  error,  unless  a  clear  case  of  abuse  of  discre- 
tion appears. 

[Eld.  Note.-~For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  S  984.»] 

3.  COUBT  COUUISSIOKBBS  (S  2*>— Fbes. 

The  fees  of  a  court  commissioner  appointed 
to  take  testimony  and  report  findings  of  fact 
and  law  are  not  necessarily  to  be  determined  in 
accordance  with  Judicial  salaries  paid  in  the 
state,  but  are  to  be  fixed  in  accordance  with  the 
character  of  services,  the  amonnt  involved,  and 
ttie  ability  and  standing  of  the  commissioner. 

J pa.  Note.— For  other  cases,  see  Court  Com- 
■ioners,  Dec.  Dig.  {  2.*] 

4.  COUBT  COlOaSBIOHDS    (|    2*)  —  FebS  — 

Anoum. 

Where  a  court  fNnmnissiouer,  appointed  to 
take  testimony  and  make  findings  of  fact  and 
law  In  a  case  Involving  inoper^  worth  f86,- 


*For  otlier  esi 


000,  occapled  two  dan  h  taking  testimony 
with  a  Btenograidier,  after  whidi  the  cauae  was 

submitted  to  him  on  briefs,  when  be  filed  a  re- 
port of  the  evidence,  with  his  findings  of  fact 
and  law,  and  an  exhanstive  ojHnion  covering 
the  essential  points  In  tbe  case,  an  order  allow- 
ing $500  was  not  excessiTe. 

[Ed.  Note.— For  other  cases,  see  Court  Com- 
mlssioneis,  Dec  Dig.  {  Z*] 

Error  to  District  Court,  Bberldan  County; 
David  H.  Craig,  Judge. 

Action  by  John  D.  Thurm<md  and  another 
against  J.  C.  Weltner  and  another.  From 
an  order  fixing  compensation  of  a  master 
commissioner,  defendants  bring  error.  Af- 
firmed. 

Stotts  ft  Bhune,  for  plalntltTs  In  error. 
Lonabangh  ft  Wenedl  and  E.  B.  fihiterllne, 
for  deCendants  In  error. 

POTTER,  C.  J.  This  is  a  proceeding  In 
error  for  the  reversal  of  an  order  allowing 
compensation  to  the  defendant  In  error  D.  E. 
Enterline  as  special  master  commissioner 
appointed  to  take  the  evidence  and  r^rt 
conclusions  of  fact  and  law  in  a  cause  where- 
in the  defendant  In  error,  Jolm  D.  Tlmrmond, 
was  plaintiff,  and  the  plaintiffs  in  error  were 
defendants.  The  main  cause  is  also  here  on 
error,  and  Is  this  day  decided.  Weltner  et 
al.  V.  Thurmond,  98  Pac.  690. 

The  action  in  which  the  order  complained 
of  was  made  was  brought  t>y  Thurmond  up* 
on  a  contract  between  the  parties  by  which. 
In  consideration  of  a  deed  executed  on  the 
same  date  by  Thurmond  to  J.  C.  and  F.  H. 
Weltner,  conveying  certain  described  lands 
In  payment  of  two  mortgages  upon  said  prem- 
ises, it  was  agreed  that  "In  case  said  proper- 
ty sells  for  more  than  enough  to  pay  off  the 
claim  of"  the  grantees.  Including  principal, 
interest,  insurance,  taxes,  and  other  legal  and 
legitimate  expenses,  then  all  sums  of  money 
in  excess  thereof  shall  be  paid  to  the  gran- 
tor. The  contract  Is  set  out  In  full  In  the 
opinion  In  the  main  case.  The  plalntifr  al- 
leged that  the  deed  was  executed  to  secure 
the  indebtedness,  and  in  trust  to  sell  the 
premises  and  apply  the  proceeds  as  agreed 
In  the  contract,  and  we  have  decided  that 
the  property  was  conveyed  In  trust  for  the 
purpose  stated  in  the  contract,  and  have  up- 
held the  right  of  the  plaintiff  below  to  have 
the  trust  enforced;  the  defendants  having 
refused  to  comply  with  the  agreement  and 
repudiated  the  trust  Tbe  defendants  claim- 
ed that  they  received  an  absolute  title  and 
that  the  plaintiff  bad  no  further  interest  In 
the  land  or  proceeds.  The  suit  Involved  prop- 
erty of  the  value  of  136,000,  against  which 
tbe  defendants  were  found  and  adjudged  to 
have  a  dalm  of  less  than  $6,000.  The  evi- 
dence was  taken  before  the  special  master, 
which  he  reported  to  the  court,  together  with 
his  conclnslonB  of  fact  and  law,  and  the  con- 
cltnl<niB  were  approved  and  Judgment  ren- 
dered accordingly. 
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Tbe  appolnnrait  ot  tte  spedal  master  com- 
mlnlocer  was  made  pnrsaant  to  an  agree- 
ment of  tbe  parties,  and  they  stipulated  In 
writing  that  the  compensation  for  the  mas- 
ter's serrlces  shall  be  swdi  as  may  be  fixed 
by  tbe  presiding  Jndge  of  tiie  court;  that 
sncb  compmsatlon  shall  be  paid  at  snch  time 
by  tbe  parties  as  may  be  fixed  by  an  order 
made  and  entered  by  tbe  said  jndge,  either 
within  or  wttbont  the  district ;  that  sueh  or- 
der may  be  made  Immediately  after  the  spe- 
cial master  commissioner  makes  bis  report 
and  findings,  or  at  any  time  thereafter;  and 
that  sach  CMDpensatlon  shall  be  ultimately 
taxed  as  costs  In  accordance  with  the  stat- 
ute, and  In  acoordanee  wltb  the  final  Judg- 
ment rendered  Jn  tbe  case.  The  part  of  the 
stipulation  allowing  the  order  to  be  made 
without  tbe  district  Is  explained  by  tbe  fact 
that  tb^jodge  ot  a  different  district  was  call- 
ed In  to  hear  and  decide  the  causes  It  ap- 
pears that  the  taking  of  tbe  evidence  occu- 
pied two  days ;  that  It  was  taken  by  a  ste- 
nographer, and  aftOTwards  exteoded,  where* 
upon  written  briefs  were  submitted  to  tbe 
special  master ;  that  within  two  weeks  there- 
after the  report  of  tbe  erldence  and  the  find- 
ings of  £act  and  law  were  filed.  Upon  oon- 
Blderlng  tbe  questlcma  and  the  amount  lnv(HT- 
ed  In  tbe  case,  the  presiding  jvdge  made  and 
entered  an  order  allowing  tbe  sum  of  ¥500 
as  the  compensation  for  the  special  master 
ccHumlssloner.  The  defoidants,  plalntUfs  In 
error  here,  thereupon  filed  a  motion  to  set 
aside,  vacate,  and  modify  said  order  upon  the 
ground  genwally  that  tbe  comprasatlon  al- 
lowed Is  Illegal  and  excesslre.  It  Is  contend 
ed  that  the  statute  fijces  tbe  compensation 
and  that  therefore  tbe  stipulation  was  TOld. 
Evidence  was  offered  on  bebaif .  of  each  par- 
ty, In  tbe  form  of  affidavits  of  attom^s 
practicing  In  the  district  where  tbe  cause 
was  pending,  as  to  the  reasonableness  of  the 
compwsatlon  allowed;  counsel  for  defend- 
ants being  the  only  ones  deposing  that  the 
amount  allowed  ts  unreasonable  or  excessive, 
while  seven  others  say  by  tbelr  several  affi- 
davits that  It  Is  reasonable  and  not  excessive. 
The  motion  to  vacate  the  order  was  overrul- 
ed. It  is  contended  oa.  behalf  of  defendants 
In  error  that  the  order  fixing  and  requiring 
the  payment  of  the  compensatlim  Is  not  ap- 
pealable, and  that  tbe  special  Auister  commis- 
sioner la  not  a  proper  party.  Without  decid- 
ing or  considering  either  of  those  questions, 
we  have  concluded  to  determine  tbe  case 
upon  the  merits,  for  we  are  convinced  that 
the  obleoti«iB  to  the  order  are  sot  well  taken. 

Tbe  statute  iffovMes  that  a  master  com- 
mlsslonu,  or  special  master  commlBslona; 
shall  be  allowed  such  fees  as  are  allowed  for 
similar  services  to  «tber  offlons.  Rev.  8t 
1809,  I  8679.  The  only  otiber  officers  refer- 
red to  in  the  statutes  as  tlaUe  to  be  called 
upon  to  penConn  duties  similar  to  those  per^ 
formed  by  the  special  master  In  tbls  case 
are  district  court  ocHunlssUmm  and  ref- 
ereesL   It  Is  provided  wKh  respect  to  the 


cfHspouatton  «f  rsferest  that  Kbtj  ^sball  be 
allowed  such  eompensetlon  for  tbelr  services 
ss  the  oourt  deems  just  and  proper,  whidi 
shall  be  taxed  as  part  of  the  costs  In  tbe 
case."  Id.  i  86TS.  In  the  statute  providing 
for  the  aj^lntment  ot  dbrtrlct  court  com- 
mlsBloners  It  to  provided  that  their  fees  shall 
be  fixed  by  the  district  court  In  which  tbelr 
swvlces  are  rendered,  and  shall  be  taxed  as 
costs.  Id.  I  3336.  The  preceding  sectlOD 
eaumeiates  tbe  powers  of  the  ctHnmlssioner 
"In  req;tect  to  every  salt  or  proeeedUig  pend- 
ing la  the  district  oourt  of  the  county  for 
which  tie  was  appointed,"  ammg  whUA  Is 
the  q)eclfled  power  "to  take  evidence  and 
make  flsdiagB,  and  r^rt  tbe  same  to  the 
district  court"  Id.  %  8334.  Tbe  provisl<ni  as 
to  fees  In  section  8335  bss  undoirifted  refer- 
ence to  servtees.  rendered  pursuant  to  tbe 
powen  conferred  sectlen  8834,  end  must 
be  held  to  govern  the  fees  Cor  swrlces  of 
the  character  here  in  question,  unless  there 
Is  some  other  prorlslon  of  the  statntea  nuwe 
definitely  fixing  them. 

It  Is  contended  that  such  a  provision  Is  to 
be  found  In  section  4541.  That  section  Is 
contained  in  another  general  division  of  the 
ReTised  Statutes  of  1899  wblcfa  Delates  to 
estates  of  decedents,  guardianship,  and  pro- 
bate procedure,  In  reference  to  which  tbe 
commlBaloner,  as  well  as  the  district  judge. 
Is  authorized  to  make  and  enter  orders  and 
perform  certain  other  specified  duties.  In 
req>ect  to  some  of  which  duties,  vis.,  the 
examlnatlcm  and  approval  of  tbe  bonds  of 
executors  and  administrators,  tbe  examtna- 
tlon  of  any  Inventory,  sale  bill,  and  account 
current,  the  condition  of  an  estate  generally, 
in  doing  which  he  may  compel  parties  to  ap- 
pear and  testify,  and  Is  required  to  r^rt 
bis  finding  upon  the  matter  referred  to  blm. 
It  l8  provided  that  be  shall  be  allowed  such 
compensation  as  may  be  fixed  by  law,  to  be 
taxed  as  costs  against  tbe  estate.  Id.  i 
4537.  Section  4541  provides  that  In  perform- 
ing the  duties  "prescribed  by  this  division" 
tbe  commissioner  shall  receive  for  attending 
any  matter  ^  per  day  for  the  time  actually 
employed  In  bearing  tbe  same.  In  the  Mlgl- 
nal  act  from  which  this  provision  is  taken, 
as  well  as  the  other  provlslws  In  tbe  same 
general  division  relating  to  tbe  duties  and 
powers  of  tbe  commlssimier  In  probate  mat- 
ters, the  per  diem  fee  stated  In  section  4M1 
is  fixed  for  tbe  performance  of  "the  duties 
prescribed  upon  him  by  tbls  act"  Laws 
1890-91.  p.  317^  c.  70,  subc.  27,  I  &  It  U 
clear,  both  from  the  original  acts  and  the 
statutes  as  revised,  that  section  4541,  which 
expressly  refers  to  duties  performed  In  pro- 
bate matters  and  bearings,  does  not  apply 
or  fix  the  compensation  of  sneb  officer  for 
taking  evidence,  mtftlng  ItaidlngB  and  report- 
ing the  same  In  a  suit  or  proceeding  like  tbe 
one  In  which  tbe  services  In  question  were 
performed.  There  Is  not  tfaereXore,  any  pre- 
scribed standard  la  tbe  statute  i^on  which 
to  base  tbe  comperatttlon  to  be  allowed  for 
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■erricea'  such  as-  -wen  reiNlerel  \sx  tlM-  spe* 
cUl  iQBBter  in  tbls  case,  ezc^  tbat  It  ilkail 
be  tn(A  as  tbe  coort  dems  just  and  pMper, 
wtaldi  prorlBion  Is  foaod.  in  tin  statute  re* 
latlng  to  T^ereeo.  Henee  tbft  atipnlatkA 
seems  to  haTO  autborlaed  tbs  ^vwsedtng  eo&< 
templated  by  the  statute. 

A  vide  dlscretlcm  Is  tlras  Tested  In  tbs 
court  by  statute,  and  to  d^sfcarb  hi»  juds- 
ment  In  tbe  premlsee  a  clear  abns*  of  dlsen* 
tlon  flhotilct  amtear.  TEtae  eooapsnatlom  t»  be 
allowed  In  any  sacb-  case  shonld  be  an 
aaiesait  wUcb  is  reasonablo  In  view  of  tbe 
serrlcfls  r&BiAenA.  24  Bug.  ft  Am.  Hocy.  Ia, 
S7.  In  Fioaaoe  C<»nmittsft  t.  Watren,  92 
red.  fi2S.  27  G.  a  A.  472.  it  was  said  wUb 
raeemee  to  amount  of'  a  ndsater^  ctab- 
prassMwi :  ^A  laaster  in  obancsry  occiq»les 
a  iMMUiMt  of  nspoasfUllty  and  «f  trosL 
*  •  *  His  ccmpensatl^n  dMnild  be  measur* 
ed  acoordlagly.  He  shoold  be  remnnerated 
for  tbe  actual  woA  d<Aev  and  tbe  time  em< 
ployed,  aad  the  re^Kmstttllfty  assoraed.  Tiie 
amonnt  of  compensation  sbonld  be  fixed  wltb 
tine  regard  to  tbe  magnitvde  of  the  intecests 
inrolTed  and  to  tbe  respcbsibillty  of  tbe 
position.  Ttie  amoant  of  saeb.  compensation, 
while  it  sbonld  be  reaaiKiable,  and  perhaps 
liberal,  should  not  be  eKorbltailt''  Theleam* 
ed  court  was  there  ososlderiDg  aerrlces  ren< 
dered  by  a  master  In  the  sale  of  pnoperty. 
In  the  case  at  bar  another  element  cmters 
into  tile .  questlott,  namftly,  the  legal  kttowl* 
edge  and  i^l  required  to  conduct  the  pro* 
ceedlnga  properly  and  falrty,  and  to  consid- 
er and  paaa  upon  ttie  questions  of  faet  and 
law  Imrolred,  and  tbm  assist  the  court  in 
Anally  disposing  of  tbe  cas&  The  value  of 
tbe  ^perty  Intolred  is  on  importalit  con* 
slderaUon,  since  t^e  mponstbillty  assumed  is 
measured  sranewbat  thereby,  as  well  as  the 
ebaraeter  of  tbe  queBtions  to  be  considered. 

It  Is  here  argued  that-  the  c<»npen8atlan 
shonU  be  measured  by  the  standanl  of  judi- 
cial BsJflrles  paid  in  tbe  state.  We  agree 
wltb  the  Govrt  in  the  case  above  cited  that 
such  a  mle  Is  not  necessarily  a  proper  or 
reascHiable  one«  As  said  in  that  case,  such 
salaries  "are  not  infrequently  meager."  A 
prescribed  Judicial  salary  for  senrloes  ren- 
dered throughout  the  year  and  for  a  fixed 
term  does  not  appear  to  us  to  be  a  necessary 
standard  for  cmnpensatloa  for  an  occasion* 
al  service  In  a  jndldai  cajwcity.  It  may  be 
assumed  that  the  one  appointed  special  mas- 
ter ^  agreemcDt  of  counsel  was  selected  for 
tbls  serrice  because  of  his  recognized  ability 
and  high  standing  as  a  lawyer.  Although  It 
is  not  before  us,  except  by  wAy  of  extracts 
in  tbft  briete  of  coons^  we  understand  that 
he  wrote  an  exbanative  opinion  oavM!ing  tlie 
essential  points  In  t3ie  case^  which  must  have 
materially  aided  tb»  court  in  rendering  judg* 
meat.   .  . 

We  do  not  think  tbat  the  court,:  In  deter- 
mining tbo  matter,  of  compena&tleD,  was 


bouSQ  br  tiie  teMIftioUy  of  Ufe  expert  wit- 
nesses, altbou^  it  was  oompetaDt  to  receive 
and  consider  the  same  as  ah  aid  In  reacUng 
a  condualon  as  to  a  Jmt  and  proper  allow* 
ance ;  and  upon  a  question  of  this  kind, 
where  the  service  rendered  has  required  pro- 
fessional knowledge,  skill,  and  care,  the  evi>- 
deuce  of  those  presently  familiar  with  the 
vahie  of  ptofeailoDal  services  Is  eotitied  to 
muoh  ctmsidemtlon,  and  ought  not  ordinari>y 
to  .be  llghtiy  dlsrftgarAed.  In  view  of  the 
evidence  of  that  character  In  this  case,  and 
the  othw  matters  wbkh  we  have  indicated 
Shoidd  be  taken  Into  a£coant,  w»  are  of  the 
spbUon  ttat  though  the  compensation  allow* 
ed  appears  to  be  liberal,  it  is  not  so  large  as 
to  sbow  an  abuse  of  discretion  on  the  part 
of  tho  trial  court 
Tbe  judgment  wlM  therefore  be  afflnned. 

BEABI),  3^  concon.   SCOTT,  J«  did  not 

Bit . 


KELVt  V.  KTJHNHAUSBN  et  al. 
(Sapieme  Court  of  Washbigton.  Dee.  U,  1906.) 

1.  Names  (|  16*)— Idem  Sonans. 

The  name  "Minnie  "E.  Tilter,"  as  used  in  s 
■umoMMBi  in  a  tax'  sale  'proceeding  is  idem 
aonana  with  the  name  "Minnie  B.  Tillei,"  the 
name  which  should  have  ^wol  need. 

TBd.  Note.— For  other  caso,  see  Names,  Cant 
Dig.  I  18;  Dec.  Dig.  |  iS?] 

2.  Names  (J  16«)— "Idem  Sowans." 

"Idem  sottans"  exiets  If  the  attentive  eai 
finSa  difflcnlty  in  dtttlagaiiblng  them  when  pro* 
nouneed,  or  If  eomnun  and  km^^ntinoed  usage 
haa  fay  corruption  or  by  ahbrcTiatlon  made  them 
ideotical  in  pronunciation,  and  this  rule  alao 
applla  wbere  tbe  doty  devolves  upon  the  eye 
hntead.of'the  ear  to  disttDgulsh  tbe  names. 

fDd.  Note.— for  other  eaaee,  ks  Nsmeai  Cent, 
Die  S»  12-14;  Dec.  Dig.  f  16.*-  . 

For  other  defltUtions,  see  Words  and,  Phiase^ 
vol.  4,  p.  3380.] 

3.  Names  «  16*}-*'Idem  Sonams." 

The  rate  of  "Idem  sonanB"  Is  that  absolute 
accuracy  In  spelling  names  is  not  required'  In 
legal  docQDoents  or  proceedii^  but  tnat  if  a 
name  as  spelled  In  the  document,  though  differ- 
ent from  the  correct  spelling  thereof,  conveys  to 
the  ear  when  pronounced,  according  to  tbe 
commonly  accepted  methods,  a  sound  practically 
identical  with  the  sound  of  the  cornet  name  as 
commonly  pronoanced,  the  name  as  thus  given 
is  a  sufficient  designation  of  the  individual  re* 
ferred  to^  and  no  advantage  can  he  taken  of  a 
clerical  enon 

[Ed.  Nots.--For  otiier  case^i,  see  Names,  Cent 
Dig.  fil  12-14;  Decs.  Dig.  I  16,«] 

4.  Namm  (S  16«)— "Idem  Sonaks." 

Variance  between  names  to  be  material  and 
to  take  them  out  of  the  doctrine  of  "^Idem  son* 
ansf'must  be  suoh  a  one  as  has  misled  the  par* 
ty  opposed  to  such  construction  to.  his  prejudice, 
and,  where  tbe  names  maj'  be  sounuea  alike 
withont  dbing  violence  to  the  power  ot  the  let- 
ters found  in  tbe  variant  orthography,  the  vari- 
ance is  immaterial. 

[Ed.  Note.— For  other  oaseiL  see  Names.  Cent 
dITIi  12-14;  Dec  pig.  jl^ 

Appeal  from  Superior  Court;  Kbig^  County ; 

B.  B.  Albertson,  Jnd^e.  i 


•For  ottMr  cHM  see  ssms  topte  and  section  KVUBStt  la  Dee.  A  Aip.  Digs.  lM7  ^  date,*  Rspor^r.Indezef 
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AcUim  Minnie  B.  KcH^  agalntt  Hugo 
N.  Kolmliaasen  and  odieTB  to  set  aside  cei^ 
tain  tax  proceedings.  Fran  a  Judgment  for 
plaintiff,  defendants  appeal.  Rerorsed,  with 
Instrnctlons  to  dlamiss. 

G.  X  Stephanus,  for  appellants.  Walter  S. 
FoltoQ,  for  re^ndent 

DUNBAR,  J.  Tte  facts  In  tills  ease  are 
stipulated.  The  respondent,  Minnie  B.  Kelly, 
plalntlfC  below,  was  formerly  Minnie  B.  lU- 
ler,  and  took  title  to  tlw  real  estate  in  ques- 
tion in  that  name  December  8,  1897.  The 
taxes  for  1900,  1901,  and  1003  were  allowed 
to  be  become  delinquent  On  July  28, 1004,  a 
certtHcate  of  delinquency  for  the  delhiquent 
taxes  of  1000  was  issued  to  Hugo  N.  Kuhn- 
hansoi.  On  Octotwr  18,  1904,  the  holder  of 
tbB  certificate  of  deilnqnency  began  an  action 
to  foreclose  ttie  same,  but  named  as  the  par- 
ties defendant  thereto  "Minnie  E.  TUter  and 
John  Doe  TUter,  her  husband,  whose  true 
first  name  Is  to  plaintiff  unknown,  and  all 
persons  unknown,  if  any,  having  or  claiming 
an  interest  or  estate  in  and  to  tlie  hereinafter 
described  real  property."  The  only  serrlce 
had  was  by  putdication  addressed  to  the  de- 
fendants as  stated  above;  Minnie  B.  Tiller 
being  a  nonreeldrat  of  the  state  during  all 
the  time  mentioned  herein.  No  appearance, 
waa  made  by  any  of  the  defendants,  and 
Judgment  and  sale  followed;  the  defendant 
Fred  Nugllsch  clalmtng  through  the  pur- 
chaser at  the  tax  sale.  a%is  action  was 
brought  to  set  aside  the  tax  proceedings  be- 
cause the  notice  or  snmraons  thereunder  was 
addressed  to  Minnie  E.  Tllter,  Instead  of  Min- 
nie E.  Tiller.  On  the  trial  of  the  cause  Judg- 
ment was  rendered  in  favor  of  the  plaintiff, 
the  reqiondent  here,  and  appeal  followed. 

The  appellants  contend  that  the  names 
Minnie  B.  Tllter  and  Minnie  B.  Tiller  are 
Idem  sonans,  and  that  the  court  erred  In 
holding  that  they  were  not.  This  Is  really 
the  only  question  to  be  determined  In  the 
case.  "Idon  sonans  ts  said  to  exist  If  the 
attentlTe  ear  finds  difficulty  In  distinguish- 
ing them  when  pronounced,  or  if  common  and 
long-continued  usage  has  by  cormptlon  or 
abbrerlaUon  made  them  identical  In  pro- 
nunciation." State  T.  Grlffle,  118  Mo.  188, 
23  S.  W.  878.  The  same  definition  might  be 
brought  into  requisition  where  the  duty  de- 
volves upon  the  eye,  instead  of  the  ear.  to 
distinguish  the  names.  'The  mie  of  Idem 
sonans  Is  that  absolute  accuracy  in  spell- 
ing names  Is  not  required  in  legal  documents 
or  proceedings,  either  civil  or  criminal ;  that 
if  the  name  as  spelled  In  the  document, 
though  different  from  the  correct  spelling 
thereof,  conveys  to  the  ear,  when  pronouced 
according  to  the  commonly  accepted  methods, 
a  sound  practically  Identical  with  the  sound 
of  the  correct  name  as  commonly  pronounced, 
the  name  as  thus  given  is  a  sufficient  designa- 
tion of  the  individual  referred  to^  and  no  ad- 
vantage can  be  talcen  of  a  clerical  error. 
Hnbner  v.  Reickhoff,  103  Iowa,  368,  72  N.  W. 


54(K  M  Am.  8t  Rep.  ISL  It  Is  said  In  State 
V.  White,  84  S.  a  SO;  12  fl.  B.  661,  27  Am. 
St  R^  78S,  quoting  from  Schooler  r.  Ash- 
erst,  1  Utt  (Ky.)  216,  IS  Am.  Dec.  22S:  "The 
doctirlne  of  l&em  sonans  has  been  mudi  en- 
laced 1^  modem  decisions  to  conform  to  the 
growing  role  that  a  variance,  to  be  material, 
must  be  such  a  one  as  has  misled  the  op- 
posite party  to  his  prejudice'*— and,  quoting 
from  Ward  v.  State,  28  Ala.  60:  rrhe  books 
abound  In  hairbreadth  distinctions,  but  we 
apprehend  the  true  rule  to  be  that.  If  the 
names  may  be  aounded'^ke  without  doing 
violence  to  the  power  of  "die  letters  found  In 
the  variant  ortbograpby,^llilB  variance  Is  im- 
material." The  court  fHAA  that  "Canada 
McOntdieon"  and  ''Eerneltf  McCutcheon**  are 
idem  stmana.  The  declstms  on  this  question 
are  nnmwons  and  irvecoaeUable,  some  courts 
holding  that  cutaln  names  fall  within  the 
rule,  while  other  courts  refuse  to  apply  the 
rule  to  similar  names  whidi  are  equally  In- 
distlnguishable.  The  cases  are  eomiriled  in 
21  Am.  ft  Eng.  Enc  of  Law  (2d  Ed.)  pp.  313 
to  817,  inctuslTe,  and  for  tbe  reason  above 
stated  it  would  be  profitless  to  dte  and  ana- 
lyse the  hundreds  of  eases  there  preiented. 
But  we  think,  under  the  overwhelming 
weight  of  antfaori^,  that  the  names  under 
discussion  are  Idem  sonans. 

One  of  the  strongest  cases  presented  by  the 
respondent  In  opposltKm  to  this  contention 
Is  Chamberlain  v.  Blodgett  96  Mo.  482,  10 
S.  W.  44,  where  in  a  tax  fwedosure  case  it 
was  held  that  where  the  proceedings  were 
against  "M.  B.  MIUot"  and  the  true  name  of 
the  owner,  a  nonresldait,  was  "M.  B.  MUlen.** 
the  court  acquired  no  Jurisdiction.  It  will  be 
noted,  however,  that  both  Ufller  and  Mlilen 
are  comnum  names,  whldi  would  not  attract 
any  particular  attentlw  to  the  listener  or 
the  hearer.  It  will  be  further  observed  that 
only  the  initials  In  each  case  are  set  forth. 
Whether  the  court  would  have  so  ruled  had 
there  been  a  full  Christian  name  used  as 
In  this  case  is  problematical.  The  qnesUon 
Is  not  are  the  names  Tiller  and  Tilter  de- 
taclied  and  unassodated  with  anything  else 
idem  sonans.  It  mlg^t  be  possible  that  so- 
conddered  th^  would  not  be,  although  It 
must  be  confessed  that  the  similarity  In 
sound  is  so  great  that,  were  the  names  pro- 
nounced by  an  Ignorant  person,  or  one  who 
was  careless  In  articulation  or  whose  voice 
was  inclined  to  be  husky,  the  difference  in 
sound  would  scarcely  be  perceptible,  for  the 
names  must  be  construed  with  reference  to 
their  aBsociatl(Hia,  that  Is,  in  this  case  with 
reference  to  their  respective  initials  or  given 
names — and  considering  them  alt<^ther  the 
question  Is,  would  the  variance  mislead? 
The  only  variance  in  this  case  is  tiie  substi- 
tution of  the  letter  "t"  for  the  second  letter 
"1."  In  the  first  place  it  Is  not  a .  common 
name;  in  the  second  place,  the  initial  "E" 
Is  the  same;  and,  In  the  third  place,  the 
given  name  "Minnie"  Is  the  same.  So  that  it 
seems  to  us  tliat  the  pictures  presented  to- 
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the  ^  of  the  ordinary  naOer  are  ao  nearly 
Identical  that  the  danger  of  being  misled 
Is  too  remote  and  improbable  to  justify  the 
annulmoit  of  an  otherwise  valid  Judgment 
And,  if  the  party  has  not  been  misled,  of 
course,  the  mistake,  howerer  flagrant  in  It- 
self, will  be  harmless. 

Tbe  judgment  will  be  rermed,  with  In- 
structions to  dismiss  tbe  action. 

FUItLBRTON.  BUDE3N.  and  UOUNT, 
JJ.,  concur. 


BENSON  r.  TAOOUA.  RT.  &  POWIOB 
CO.  et  si. 

<SDpreme  Court  of  Washington,  Dec  11, 1908.) 

1.  OABBii:iUk«(i-281*)  —  Cabbiage  of  Passeit- 

QEBB— CaJUMW  PABSSnOEBS. 

A  carrier  need  not  accept  for  transportation 
without  an  attendant  one  who,  because  of  phya* 
Ical  or  mental  dlBabUttr,  la  tinable  to  take 
care  of  himself,  bat,  if  toe  servants  of  the  car* 
rier  voluntsillj  accept  such  a  person  unattend- 
ed, they  must  render  to  him  such  special  aa- 
fiistance  as  his  c<mdition  TeqaireB  in  order  that 
he  may  1m  safdy  transported,  and  this  rale  ap- 
plies to  persons  who  are  known  to  be  partially 
or  entirely  helpless  on  account  of  intoxication. 

[Ed.  Note-— For  other  cases,  see  Carriers, 
Cent  Dig.  ||  1003-1097 :  Dec.  Dig.  |  281.*1 

2.  Cabbiebs  <{  820*)  —  Cabsiaok  or  PASSEif- 
oEBs  — Acnons  fob  In jubies  —  Qubstiohs 

FOB  JUBT. 

AVhether  a  street  car  passenger,  because  of 
IntozicatloD,  was  unable  to  take  care  of  him- 
self, and  whether  his  iotozicated  condition  was 
known  to  the  conductor  so  as  to  require  the  ren- 
dition of  special  assistance,  held  for  the  jaiy. 

[Ed.  Note.— For  other  cases,  see  Oanlcrs, 
Dea  Dig.  I  820.*] 

S.  Cabbiebs  (|  820*)  —  Cabbuqb  or  Passbit- 
OBBB  —  Actions  fob  Injubiss— Questions 

FOB  JUBT. 

Whether  a  street  car  conductor  ezerdsed 

}>Toper  care  for  the  safety  of  a  passenger  so 
ntozlcated  as  to  be  unable  to  take  care  <w  him- 
self  held  for  the  jury. 

[Ed.  Note.— For  other  eases,  see  Carriers, 
Dec.  Dig.  S  320*] 

4.  TbiaL  ({  194*)  —  iNSIBCOTIOnB— iKTAonia 

Pbotikox  of  Jttbt. 

An  instractlon,  In  an  action  tor  tbe  deatb 
of  a  street  car  passenger  falling  fnun  a  car 
while  riding  on  the  platform  when  intoxicated, 
that  the  company  was  not  justified  under  the 
evidence  in  refusing  to  accept  decedent  as  a  pas- 
senger, and  It  was  not  the  company's  dnty  to 
place  a  watch  over  him,  but  simply  to  use  such 
caution  for  his  safety  aa  his  conauct  or  appear- 
ance would  indicate  to  a  man  of  ordinary  pra- 
denee  to  be  necessary  imder  the  dxcumsuinces. 
etc.,  was  erroneous,  aa  Invading  the  province  of 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  I  194.*1 

5.  Affeai,  and  Ebbob  (t  882*)  —  Ebbokeoitb 
iNSTBUOnOHB— Pbejudiciax.  Bbbob. 

The  error  in  glTing  an  erroneous  Instrufr 
tlon  in  conflict  with  a  correct  instraction  is  not 
prejudicial  to  the  par^  reqaestlng  snch  errone- 
ous instractlon. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Erro^  Cent  Dig.  81  8581,  3602;  Dec  Dig.  8 
882.*] 


Appeal  from  Baperlor  Coor^  Pleroa  Oouik 
ty;  M.  L.  CUflord,  Judge. 

Action  by  Anna  Benson  against  tbe  Taco- 
ma  Railway  &  Power  Company  and  another. 
From  a  Judgment  for  plaintiff,  defendants 
appeaL  Affirmed. 

Blattner  Si  Chestw  and  L  B.  Da  Ponte,  for 
appellants.  F.  D.  Oaldey  and  John  B.  Qal- 
lagber,  for  respondent 

HADI^,  Ob  J.  Tblm  Is  an  action  to  re- 
cover flamnew  for  the  death  of  the  plalntifrs 
bnaband.  Hie  defendant  Tacbma  Ballway  & 
Power  Company  owns  and  operates  a  line 
of  dectnc  railway  between  tbe  citlea 
Tacoma  and  Payallnp,  in  Pierce  county,  in 
thlfl  state.  Tbe  complaint  alleges  that  about 
9  o'clock  in  the  eraiing  of  Noronber  4, 1907, 
the  plaintiffs  tansband.  Otto  Benson,  preaentr 
ed  blmaelf  as  a  passenger  on  we  of  the 
abore-named  defendanlfs  cars,  whldi  car  was 
In  charge  of  the  defendant  Qardnw,  who 
was  the  conductor  and  ac»t  of  the  railway 
onnpany;  that,  when  Benson  presmted  him- 
self as  a  passenger,  he  was  so  much  under 
the  Influence  of  intosicating  liquor  that  be 
was  nnaUe  to  tal»  care  of  blmself;  that 
knowing  blm  to  be  In  sncb  audition,  tbe 
defendants  accq»ted  blm  aa'  a  passei^r,  and 
miderto<A  to  conroy  bSm  to  his  destination; 
that  bis  state  of  intozteatlon  continued  to 
increase  during  the  time  of  bis  transportation, 
and  the  defendants  knew  that  he  was  con- 
stantly becoming  lesa  aUe  to  care  for  him- 
self as  his  state  of  intoxication  increased; 
that  the  defendants,  knowing  bis  condition, 
cardesBly  and  negligentiy  permitted  him  to 
ride  in  a  dangerous  position  <m  the  platform 
of  the  car  while  be  was  In  sudi  a  state  of 
Intoxication  as  to  be  unccmscdous  and  heed- 
less of  bis  danger ;  that  tlie  defuidantB,  know- 
ing bis  position  was  dangerona  for  one  in 
Ills  omdition,  neglected  to  ex«clse  prt^r 
care  and  precaution  to  prevent  Injury  to 
him,  and  ^ed  to  bestow  upon  blm  tiie  de< 
gree  of  attention  which  Ids  condition  requite 
ed  In  order  to  afford  him  a  safe  passage  to 
bis  destination ;  that  while  in  the  aforesaid 
poBltitm  and  under  tbe  drcnmstances  stated 
be  fell  from  tiie  car,  striking  bis  head  upon 
tlie  ground ;  and  tbat  be  thereby  received  In- 
juries from  whldb  be  died.  Tbe  answm 
alleges  that,  when  Benson  boarded  tbe  car, 
there  was  nothing  in  Ills  appearance  or  man- 
ner to  indicate  tbat  be  wes  int(»icated,  and 
tbat  his  actions  thereafter  did  not  Indicate 
that  be  was  Intoxicated  to  sutA  an  extent  as 
to  tie  either  reckless  or  indifferent  as  to  hia 
safety,  but  tbat  he  was  to  some  extent  In- 
toxicated; but,  v^ile  the  car  was  running 
at  a  lilgh  rate  of  speed,  he  went  to  the  rear 
platform  where  tbe  defendant  Oardnra*,  the 
conductor,  was,  and  that  the  lattw  bnme- 
diattiy  reqoeated  him  to  remain  Inside  the 
car,  as  it  was  against  the  rules  of  the  com- 
pany to  ride  upon  tbe  platform;  that  the 
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deees8«d  t&eD  and'  tbere  agiSMd  to  itttoni 
to  the  car,  tnit  cainleiasly  and  nvjcligently 
went  too  neai*  tbe  edg«  of  tbe  platfonn,  And 
dtber  st€fpped  off  or  teTl  off.  l^be  canse'  was 
tried  by  a  Jury,  and  a  Terdlct  we*  rettimed 
for  the  plaintiff  In  tbe  Bum  of  H0^>  7ndK- 
Bunt  was  entered  far  tbe  amount  of  ttie  vbt- 
dlct  and  tbe  defeadanta  bavp  appealed^ 

Tbe  first  assignment  of  error :  Is  tbat  tbe 
court  erred  in  oTermllng  tbe  motion  for  new 
trial  on  tbe  groond  tiiat  tbe  evidence  Was  In- 
suflteient  to  Justify  tbe  vndlet  It  Is  ar* 
gued  t^t  tbe  testimony  taken  as  a  whole 
does  not  show  tbat  tbe  at^IIftnts  were  guilty 
6f  any  negligence  which  in  aty  way  con- 
ttflbnted  to  tbe  death  of  Benson.  'There  was 
ran^  testimony  to  Uie  effect  that  be  had  been 
drinking  mncta  and  often  on  the  afternoon 
and  erenlng  of  the  day  be  was  Injured. 
One  cannot  read  tbe  record  of  the  testimony 
and  escape  tbecoaelnsiouHutthewasabadly 
intoxicated  man  when  be  presented  hlnm^f 
as  a  passenger,  and  the  appellants  crreu  ad* 
mlt  in  tbeir  answer  tbat  be  was  Intoxicated 
to  s<HDe  extent  The  degree  <xf  eppdlants' 
responsibility  in  the  premises  mnst  be  de- 
termined by  the  extent  to  whl<^  bis  Intoxi- 
cated condition  and  bis  Inability  to  care  for 
himself  were  apparent  Tbe  general  rule  in 
so  eh  cases  Is  stated  as  follows:  "While  a 
rtliway  company  Is  not  bomd  to  accept  for 
transportation  wltbont  an  attendant  one  who 
because  of  physical  or  mental  disability  is 
unable  to  take  care  of  himself,  yet  if  its 
servants  do  voluntarily  acc^t  such  a  person 
unattended,  tiiey  should  render  to  blm  sncb 
special  care  and  assistance  as  bis  condition 
requires  In  order  that  he  may  be  safely 
transported,  and  the ,  same  principle  applies 
to  persons  who  are  known  to  be  partially  or 
entirely  helpless  on  account  of  Intoxication 
Or  physical  disability."  6  Cyc.  599.  Tbe  ctI- 
dence  conflicts  as  to  tbe  deceased's  appear- 
ance wltb  reference  to  his  apparent  Inability 
to  care  for  himself;  but  tbe  testimony,  we 
think,  manifestly  shows  that,  If  his  Intoxi- 
cated condition  was  not  apparent  at  tbe  mo- 
ment he  boarded  tbe  car,  It  must  have  been 
apparent  almost  Immediately  afterwards. 
His  conduct  and  manner  must  have  revealed 
tbe  fact  to  the  conductor  soon  afterwards 
that  ba  was  apparently  la  a  reckless  state 
of  intoxication.  The  conductor's  own  testi- 
mony Is  Bufflctent  for  the  jury  upon  tbat  sub- 
ject, although  he  says  It  was  not  apparent 
to  him  that  the  deceased  was  unable  to 
properly  care  for  himself.  By  way  of  Im- 
peaching bis  testimony  It  was  testified  that 
the  conductor  stated,  after  tbe  accident  and 
before  tbe  trial,  tbat,  when  Benson  got  on 
board  the  car,  he  "was  drunk  as  hell,  and 
kept  getting  drunker."  Under  all  these  cir- 
cumstances, we  think  tbe  only  propa:  course 
was  to  leave  it  to  the  Jury  to  say  whether  be 
was  unable  to  properly  care  for  himself,  and, 
if  BO.  whether  that  condition  was  known  to 
the  conductor,  and,  fortfaermoze,  wtaet^or  the 
necessary  care  commensurate  with  bis  condl- 


Ubn  tfna  mtT€fah9Mg/s.  was'  extebd^  to  him 
tfy  the  iptfeSlBMa.  It  Ib  true  ttw  conductor 
«Mrtlfled  that'fae  told  Uba  to-leftT«  tike  plat- 
form and  go  Idtd'the  car,  bst  It  was  agalD 
for  the  Jnry  t6  eay  whether  that  was  the 
esen^  of  sbSelent  -  care,  baling  In  view 
his  condition  and  the  entire  envlroittnent. 
Tbe  Jury  having  found  tbat  the  aK>eUBnt8 
were  negligent  In-  tbe  premisee,  we  think  tbe 
trial  court  did  not  err  in  refusing  to  grant 
a  new  trlaron  the  ground'of -the  inaiUBcIency 
of  the  evidence. 

It  is  assigned  that  tbe  court  erred  In  giv- 
ing the  first  paragraph  of  tbe  Instmctions 
because  the  same  la  Inconsistent  with  tbe 
ninth  paragnhA,  for  wbldi  reason  It  is  al- 
leged the  charge  was  misleading  and  prej- 
udleiftL'  Thtl  Stnt  parkgraph  of  the  Instruc- 
tions  ftilom:  "Too  are  lustrocted  that  a 
street  railway  company  Is  not  bound  to  ac^ 
cept  for  transportation  without  an  attoidant 
one  who.  because  of  physical  or  mental  dis- 
ability. Is  unaUe  to  take  care  of  blms^. 
Yet,  If  its  swvantB  do  Tolnntarlly  accept 
aucb  a  person'  unattended,  they  should  ren- 
der to  taUn  such  special  care  and  assistance 
as  bis  cMidition  reQulrca^  In  order  tbat  he 
may  be  MttHj  traniiported ;  and  this  prin- 
ciple applies  to  persons  who  are  known  to  be 
partially  helpless  on  account  of  Intoxication." 
Tbe  ninth  paragraph  was  given  as  follows: 
"I  instruct  you  that  defoidants  would  not 
have  been  Justified  luider  tlie  evidence  In  re- 
fining to  acccitt  tbe  deceased  as  a  pass^ger, 
nor  was  It  their  dnty  to  place  a  guard  or 
watdl  over  him;  but  simply  to  use  such 
care  or  caution  fior  hi*  safety  as  bis  conduct 
or  appearance  would  Indicate  to  a  man  of 
ordinary  prudeoce  to  be  necessary  under  the 
drtmmstaucefl.  The  harden  of  proof  is  upon 
the  plaintiff  to  establish  such  lack  of  care, 
and,  unless  she  has  6me  so  by  a  fair  pre- 
ponderance of  the  evidence  :^ou  must  find 
for  the  defendant"  Tbe  first  paragraph.  It 
will  be  seen.  Is  a  telr  sta^ment  of  tbe  law 
according  to  the  authorities'  dted  above,  and 
Is  not  erroneous.  Tbe  ninth  paragraph  was 
requested  1^  tbe  aivellsnts,  and  was  given 
as  requested.  The  rettnested  Instruction,  we 
think,  was  erroneous,  not  only  because  it  Im- 
properly commented  upon  the  facta  In  Isue 
and  Inva&d  the  province  of  tbe  Jury,  but 
also  because  It  stated  an  erroneous  rule.  Tbe 
giving  of  this  erroneous  instruction  at  tbe 
request  of  appellants  and  favorable  to  than 
did  not  bowevsr,  constitute  prejudicial  and 
reversible  error  gainst  appellants,  although 
the  instmctlon  may  bare  conflicted  wltb  oth- 
er correct  ones.  Tham  v.  Steeb  Shipping  Co., 
39  Wash.  271,  81  Pac.  711. 

Other  instructions  an  criticized,  and  error 
Is  assigned  upon  ttMm;  bnt  we  think  tbe 
charge  as  a  «Aole  contains  a  fair  statement 
of  the  law  applicable  to  the  Issues  and  fiicts, 
and  we  find  no  error  therein. 

The  Judgment  Is  affirmed. 

RUDEIN,  FULLBBTON,  UOUNTt  and 
DUMBAB,  JJ.,  concur. 
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OliARK  V.  GROSS  tt  tl. 
(Snpreme  Court  of  WaAIngtcm.  Dec.  18»  190S.) 

1.  Flgadino  n  812*1  —  Vasunce  —  Exhibits 
ARD  CoMFtAnrT— wttioH  OoimoLS— ScOFE 
OF  Rule. 

WUIe  the  ni]«  tbat,  wken  there  b  &  vari- 
ance betwMD  the  exhibits  and  the  allesatiom  of 
the  complaints,  the  exhibits  will  control,  ii  ap- 
iriieable  where  the  rait  I«  on  a  written  imtru- 
ment  which  Is  filed  as  an  exhibit,  it  cannot  be 
extended  so  far  as  to  hold  a  litigant  bound  bp 
the  whole  of  a  written  etatement  furnished  by 
the  advereary  because  he  admit*  a  part  of  the 
■tatemnt. 

[Bid.  Note.— For  other  oHea.  see  Pleadlns, 
Cent  Dig.  t  MS ;  Dec  Die.  |  812.*] 

2.  PUUDino  (I  438*)— VAJOAVaK— BXHIBITS 

AMD  ComJUK'I>— WAIVKB. 

A  variance  between  exhibits  and  the  allega- 
tions  of  the  complaint  is  waived  by  fallare  to 
demur  or  to  move  for  Jodgmeat  on  the  pleading 
and  by  trying  the  oase'  <m  tlia  ntrlta. 

[Ed.  Note.— For  other  cum,  tea  Pleading, 
Dec  Dig.  I  423.*3 

Appeal  tsom  Superior  Oourt,  KlnrODimty: 
Mitchell  OlUlam,  Judge 

Action  by  B.  R.  Clark  osalnst  J.  W.  Opobb 
and  another  for  eerrlces  and  smpHea  From 
a  jndgiMait  Itor  plaintiff*  defradanta  q^pcal. 
Affii'jued. 

J.  L;  Corrlgan  and  Balllnger,  Raoald.  Bat- 
tle ft  Tennant,  for  appellants.  Ira  Bronson, 
D.  B.  Trefetben.  and  Loren  Grlnsteadt  for 
nspondcnt. 

DCNBAB,  J.  l%e  anbrtasce  the  com- 
plaint In  tUa  CBM  la  that  the  plaliitur,  under 
an  agreemmt  irtOi  def^dante,  famished 
teama  and  drlfara  for  certain  railroad  con- 
struction «<i»k  In  "KbiA  aald  work  the  de- 
taidanta  were  CEogafed  aa  aobcoatnictors,  the 
price  to  be  paid  for  Oe  aenrtcea  of  eaid 
teama  being  agreed  npon,  and  that  said  serr- 
icea  amonnted  to  a  certain  aom.  Certain 
Itentaed  credlta  were  tben  aet  fortb  tn  the 
oomplalttt  and  a  balance  stnv^  whldi  left 
fts  the  complaint  aHegea,  $858.60  due  from 
defendanta  to  plaintiff.  Certain  other  serr- 
-leea  were  thai  alleged,  amounting  In  valne  to 
ftiSJEO,  and  plaintiff  prayed  for  judgment 
In  the  aom  of  $108.  a%e  anawer  lunctlcally 
admitted  the  aenicea  rendered  by  the  plain- 
tiff, bnt  allied  Qie  valne  of  aappHea  fDrnlah- 
ed  to  idalntur  and  mon^  paid  for  the  benefit 
of  plaintiff  tat  exceaa  of  plalntura  demand  In 
tbe  sum  of  9263.01,  and  prayed  for  Judg- 
ment for  that  amount  On  ttieae  laanea  the 
case  went  to  trial  before  the  court  The 
court  found  Uiat  there  waa  due  and  owing 
from  the  defendanta  to  the  plaintiff  the  aum 
of  932^  and  Judgment  was  entered  for  fliat 
amount  from  whldi  Judgment  this  ai^ieal  U 
prosecuted. 

At  the  eloae  of  plaintiff's  case,  tbe  defend- 
ants moved  for  a  nonsuit  which  was  denied, 
and  tbe  denial  of  this  motion  Is  the  basis 
of  the  appdiants'  only  legal  contention  on 
ttila  appeal.    The  contention  la  that  Inaa- 

^9oT  etlw 


mntXi  A  the  ecblblts  whlcb  are  referred  to 
by  tbe  complaint  do  not  In  all  partlcniua  eo- 
Indda  with  the  allegattooa  of  the  com-  . 
lAalnt,  tbe  exhibits  must  control  tbe  geaeni 
aTerments.  Johnson  t.  Kindred  State  Bank, 
12  N.  D.  S86.  Oe  N.  W.  688,  Reynolda  t. 
Louterllle,  etc.,  R.,  143  ind.  6T8,  40  N.  B.  410, 
Codworth  T.  Oaynor,  76  Wis.  206,  44  N.  W. 
1103.  Wlllard  T.  Davis  (O.  O)  122  Fed.  363. 
and  Freiberg  t.  Mogsle,  70  Xez.'116^  7  S.  W. 
684.  are  rdled  npon  by  eonnael  to  snatain 
the  contrition.  The  rule  Itself  Is  probably 
not  objectionable  when  applied  within  proper 
limits.  For  instance,  If  tbe  exhibit  referred 
to  Is  a  contract  whlc^  la  tbe  baala  of  tbe  ac- 
tion, manifestly  the  rule  would  be  a  pn^wr 
one  to  apply,  and  this  was  the  case  In  John- 
son T.  Kindred  State  Bank,  supra.  There  the 
action  was  founded  upon  a  written  lease,  and 
the  pnrpose  was  to  secure  damages  for  a 
bieacb  of  tbe  atlpulatlon,  and  the  court  very 
properly  held  tbat  tbe  terms  of  the  writing 
would  control  aa  determining  tbe  sufficiency 
of  tbe  complaint  as  against  a  demurrer. 
Reynolds  v.  Louisville,  etc.,  R.,  supra,  Is  a 
similar  case,  Uie  action  being  upon  a  contract, 
and  the  rule  announced  was  with  reference 
to  that  fact.  Any  other  rule  in  those  cases 
would  have  annulled  the  general  rule  that 
the  terms  of  a  written  contract  cannot  be  dls- 
pated  OF  varied  by  parol  testimony,  which 
tn  these  cases  would  have  been  the  wly  ef- 
fective way  of  proving  the  allegatlona  of  the 
complaint  While  the  other  cases  cited  are 
not  based  on  contract  they  are  all  very  easily 
dlstingoiahed  from  this  case,  and  none  of 
th^m  go  so  far  as  to  hold  that  tbe  litigant  la 
bound  by  the  whole  of  a  written  statement 
furnlirtied  by  the  adversary  because  be  admits 
a  part  of  said  statement  In  any  event.  If  tbe 
variance  had  actually  existed,  there  was  no 
demurrer  interposed  to  the  complaint  nor  mo- 
tion for  Judgment  on  tbe  pleadings;  but  the 
appellants  stood  by  and  allowed  tiie  case 
to  go  to  trial  on  the  merits.  Under  sucb  cir- 
cumstances, tbe  court  was  Juatlfled  in  decid- 
ing tbe  case  on  Its  merits,  and,  if  necessary. 
In  considering  tbe  pleadings  amended  to  cor- 
respond with  the  facts  proven.  On  the  ques- 
tions of  fact  involved,  the  record  convinces  us 
tbat  the  facts  found  by  tbe  court  wwe  am(dy 
Justified  by  the  testlfnony. 
The  Judgment  Is  afflrmed. 

MOUNT,  BDDKIN,  and  FUT^MIRTON,  JJ., 
concur.  HADLBT,  C.  J.,  and  CROW,  J.,  took 
no  part 


NATIONAL  BANK  OF  COMHBRGD  T. 
GOUQAB. 

(Bapmne  Oout  of  Washington.  Dee.  11, 1908.) 

1.  EIvniEnoa  (I  425*)— Pabol  HviDBNca  Ar- 
ncTiRQ  WaiTiNOft— CoLLAiKRAi.  WsrEHias. 
Wbfiie  an  action  was  brought  simply  for 

money  paid  by  plaintiff  for  the  benefit  of  de- 
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fmdant,  and  there  was  no  mention  of  a  lAaae  of 
a  mill  In  the  cmuplaint,  and  the  exlatence 
thereof  was  dispnted  wha  tiia  eobject  arose  on 
the  trial,  It  was  not  error  to  pennit  defendant 
to  teBtifr,  over  objection  that  ois  evidence  ctm- 
tradicted  the  lease,  that  the  money  bad  been 
paid  out  by  plaintiff  pursuant  to  an  oral  axree- 
m«nt  between  it  and  defendant  wherebr  defend- 
ant was  to  operate  the  mill  for  pUuntiff  and 
plaintiff  par  all  expenses,  as  each  parported  lease 
became  merely  collateral ;  the  porpoee  it  serv- 
ed at  the  trial  being  merely  to  contradict  the 
theory  of  defendant  that  the  mDl  was  cverated 
under  the  onl  acreement. 

[Bd.  Not«.^For  other  cases,  see  Bfidenee» 
Cent  Dig.  I  1862;  Dec.  Dig.  |  425*] 

2.  BviDincx  d  213*)— Aduissionb— OiTU  to 

OOUPROUISE. 

An  offer  to  ctMnpromlse  by  wsy  of  secorlng 
the  claim  cannot  be  shown. 

[Bd.  Note^For  oUier  esses,  see  Evidence, 
Cent  Dig.  11  745-768;  DecTDig- 1  218,*] 

Z.  Afful  and  Ebbos  (8  1002*)  —  Renew  — 
Questions  or  Fact— Vbbdiot  or  Oowtliot- 

ZnO  EVIDENCS. 

A  verdict  on  conflicting  evidence  will  not 
be  distnibed  on  appeal. 

[Ed.  Note,:— For  other  cases,  see  A^eal  and 
Emr^^Gtnt  Dig.  H  8885-8837;  Dec.  Dig.  I 

Appeal  from  Superior  Coart,  Fierce  Oonn- 
ty;  George  T.  Reid,  Judge. 

Action  by  the  National  Bank  of  Commerce 
against  Frank  Qougar.  Judgment  for  defend- 
ant and  plalntlCt  appeals.  Affirmed. 

Blattner  &  Chester  and  L.  B.  Da  Pont^  tor 
appellant   BUli^  Fletcher  &  Erana,  for  re* 

epoudeut 

HADLET,  C.  J.  This  Is  an  action  for  the 
recovery  of  money.  The  complaint  aU^es 
an  Ind^tednesB  from  the  defendant  by  rea- 
son of  an  account  stated  in  October.  1805,  In 
the  sum  of  $81.18,  and  that  thereafter  on 
different  dates  the  plaintiff  paid  at  the  re- 
^nest  of  the  defendant  additional  sums  ag- 
gregating, with  the  amount  of  the  account 
stated,  $0,727.05.  A  credit  on  the  above 
amount  by  reason  of  payment  in  the  sum  of 
$1,27&37  Is  allowed  in  the  complaint,  and 
Judgment  is  asked  for  $5,448.63.  The  answer 
denies  the  material  averments  of  the  com- 
plaint, and  affirmatively  alleges  that  the 
plaintiff,  which  Is  a  banking  corporation,  In 
June,  1905,  bid  In  at  receiver's  sale  the  as- 
sets of  the  Washington  Lumber  Company,  a 
debtor  of  the  bank;  that  the  bid  was  taken 
In  the  name  of  the  defendant  for  the  bank 
and  at  Its  request;  that  the  property  was 
deeded  by  the  receiver  to  the  defendant  and 
immediately  transferred  by  the  latter  to  the 
plaintiff.  The  property  Included  a  sawmill 
plant,  and  the  defendant  alleges  that,  after 
he  made  the  transfer  to  the  plaintiff,  the  lat- 
ter, desiring  to  operate  the  mill,  verbally 
agreed  with  the  defendant  that  the  latter 
should  manage  and  operate  It  for  plaintiff; 
that  the  plaintiff  should  pay  all  operating 
expenses  and  would  purchase  all  necessary 
machinery  and  appliances  for  such  operation ; 


that  the  plaintur  was  to  receive  all  mw^ 
derived  from  the  operation  of  the  mill,  ania» 
if  the  operation  proved,  profitable,  then,  when 
the  profits  should  equal  the  amonnt  of  the 
original  indebtedness  of  the  Washington  Lum- 
ber Company  to  the  plaintUT,  about  ^25,000, 
the  plaintiff  would  convey  the  property  to 
the  defendant  to  compensate  him  for  his 
management  and  labor  in  the  operation  of 
the  mill.  It  is  further  alleged  that,  under 
the  above  arrangement,  the  defendant  did 
cerate  the  mill  until  the  repair  of  the  boil- 
ers therein  became  necessary,  and  that,  in- 
asmuch as  the  plaintiff  did  not  deeire  to  in- 
cur the  expense  of  renewing  the  boilers,  it 
was  nratualiy  agreed  that  the  op«Htion  of 
the  mill  should  be  aband<med  and  the  proper* 
was  then  turned  over  to  the  plaintiff, 
since  which  time  the  defendant  has  had  no 
connection  with  it  It  Is  allied  that  the 
plaintiff  paid  the  operating  expenses  while 
the  defendant  was  in  charge  of  the  mill,  and 
that  for  convenience  in  bookkeeping  the  de> 
fendant  at  plalntUTs  request  drew  checks 
covering  the  payrolls  and  the  cost  of  the 
madUnerr  up  to  the  time  the  operation  of 
the  mill  was  abandoned,  which  diecks  were 
paid  by  the  plaintiff  imder  the  agreement 
aforesaid  and  not  otherwise.  The  payment 
of  these  checks  is  the  basis  of  the  plalntifrs 
demand  in  this  suit  but  the  defendant  denies 
liability  for  the  alleged  reason  that  the  plain- 
tiff was  simply  paying  for  the  operation  of 
its  own  mill  under  an  agreement  to  do  so. 
The  catise  was  tried  under  the  above  issues, 
and  a  verdict  was  returned  for  the  defend- 
ant Judgment  was  entered  upon  the  verdict 
that  the  plaintiff  shall  take  nothing  by  the 
action,  and  it  has  appealed. 

It  Is  assigned  that  the  court  erred  In  per- 
mitting the  resiKmdait  to  testify  that  he  had 
the  verbal  agreement  with  appelant  which  Is 
set  up  by  the  answer.  In  view  of  the  fact 
that  appellant  claimed  there  was  a  written 
lease  subsequently  made  by  It  to  respondent 
for  the  mllL  It  Is  argued  that  the  oral  tes- 
timony bad  the  effect  to  contradict  the  terms 
of  a  valid  written  Instrument  The  action  Is* 
however,  not  founded  upon  a  writtw  instru- 
ment It  is  a  simple  action  for  the  recovery 
of  money  all^^  to  have  been  paid  out  by 
appellant  for  the  benefit  of  respondent. 
There  was  no  mention  of  a  lease,  or  even  of 
the  mill.  In  the  complaint,  and  the  existence 
of  any  lease  tn  fact  was  disputed  when  the 
subject  arose  on  the  introduction  of  testi- 
mony at  the  trial.  The  purported  lease  be- 
came merely  collateral,  an  Incidental  matter; 
the  purprae  It  served  at  the  trial  having 
merely  the  effect  to  contradict  the  theory  of 
the  respondent  that  the  mill  was  operated  ac- 
cording to  the  terms  of  the  alleged  verbal 
agreement.  The  fact  as  to  the  real  agreement 
was  for  the  Jury  to  determine,  having  regard 
to  all  the  evidence  before  them.  We  think 
there  was  no  error  In  the  above  particular. 
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It  1>  aaslgned  that  tbe  eonrt  ened  Id 
(triklng  tbe  following  teittmoiiy  of  tlie  wit- 
ness AlbeitBon:  "About  tbe  ttme  he  went 
East,  I  ranember  tbe  matter  came  op  and 
at  that  time  we  pnt  a  price  on  It  We  had 
about  135,000  In  tbe  pnqterty,  and  I  said 
to  Mr.  Gongar:  Ton  will  bave  to  raise  tbat 
price  to  jiretty  near  |40,000  becanse  It  has 
been  increased  by  what  yon  lost  In  operation, 
by  what  yon  have  mn  behind,  and  you  mnst 
count  tbat  1&  or  make  it  good  yourself.'  And 
he  seemed  to  tiblnk  that  was  all  right,  and 
tried  to  work  on  that  basis;  and  even  since 
then  be  made  a  proposition  to  ns  to  secure 
tbe  clahn."  The  record  we  tblnk  shows  clcar^ 
It  that  tbe  court  struck,  and  Intended  to 
strike,  only  tbe  latter  part  of  the  answer 
which  related  to  a  probable  offer  to  compro- 
mise by  way  of  securing  tbe  claim.  There 
was  no  prejudicial  error  In  the  mllng. 

It  la  a^ned  tbat  a  new  trial  should  have 
been  granted  for  the  reason  that  the  evidence 
was  Insnfflelent  to  justify  the  verdict  We 
think  the  record  does  not  disclose  such  Insuf- 
ficiency. The  omfllct  In  the  testlnumy  was 
such  as  made  It  peculiarly  for  the  jury  to 
determine  the  question  of  preponderance, 
and,  since  they  found  tiie  greater  weight  of 
tbe  evidence  to  be  in  favor  of  the  roundest 
we  shall  not  disturb  tbe  verdict 

The  last  assignment  of  error,  that  a  new 
trial  should  have  been  granted  on  tbe  ground 
of  newly  discovered  evidence,  has  been  with- 
drawn by  a  written  statement  to  that  effect 
filed  In  this  jcourt  since  the  brlefli  were  pre- 
pared. 

Tbe  Judgment  Is  affirmed. 

RUDKIN.  FUIiLERTON.  MOUNT.  DUN- 
BAR, and  CROW.  JJ.,  concur.  CEIADWICK, 
J.,  took  no  part. 


STATE  ex  rel.  FOWLER  «t  ui.  v.  STBIN- 
ER.  Judge. 

<Sapreme  Court  of  WaiAlagton.  Dec.  18, 1006.) 

1.  Appeal  and  Ebbob  n  669*)  —  Recobo  — 
STATFrvEnr  of  Facts— Reuxdt  fob  Insuffi- 

CIE.'VT  StATBICENT. 

Ballinnr'B  Ann.  Codes  &  St  (Pleice's 
Code.  {  67.^,  requires  one  desiring  a  certification 
of  a  statement  of  facta  to  file  it  and  serve  a  copy 
thereof  on  the  advene  party,  and  permits  any 
party  to  serve  any  amendment  thereto  on  the 
pzopofling  party  within  10  days,  when  any  party 
may  serve  a  written  notice  upon  the  others  tliat 
he  will  apply  to  the  trial  court  to  have  tbe 
statement  settled  and  certified.  Held  that,  as  a 
Keneial  rule,  the  remedy  of  an  adverse  party, 
wbo  did  not  accept  the  statement  of  facts,  was 
by  amendment,  and  not  by  strikins  tbe  state* 
m«nt.  thoosh,  if  seriously  defective  the  propos- 
infc  party  should  be  ctHiipelled  to  remedy  it; 
but  ft  should  not  be  stricken  until  he  refused  to 
remedy  it,  unless  the  proposing  part;  was  guil- 
ty of  bad  faith  or  gross  negligence,  when  it  could 
I>e  stricken  in  the  first  instance  without  giving 
him  an  opportonity  to  remedy  it. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2537 ;  Dec.  Dig.  i  569.*] 


2.  AmAj,  AND  ESKOB  (8  571*)— ReCobd— Va- 
CATtoN  OP  Obdeb— Obdeb  Stbikino  State - 
HENT  OF  Facts. 

Where  the  trial  court  should  have  given  the 
proponent  of  a  defective  statement  of  facts  an 
opportunity  to  amend  the  statement  before  strik- 
ing it  oat,  mandamus  will  lie  to  compel  him  to 
vacate  the  order  striking  tbe  statement,  so  that 
he  may  have  an  opportunity  to  amend. 

[Bd.  Note.— For  other  cases,  see  Aweal  and 
Error.  Cent  Dig.  |  2561 :  Dee.  Dig.  1  971  :• 
Handamns,  Cent  Dig.  1 1&.] 

Man  damns  hy  tho  State,  on  tbe  relation  of 
Leonard  Fowler  and  wife,  against  R.  S. 
Stelner,  Judge  of  the  Superior  Court  fi)r 
Chelan  County,  to  conqMl  tbe  vacation  of  an 
order  striking  out  a  statonent  of  facts.  Writ 
awarded. 

Bevlngton  ft  Finch,  for  relators.  Reeves 
ft  Reeves,  for  resiwndent 

FULLERTON,  J.  Tble  is  an  application 
for  a  vn^lt  of  mandamus.  It  appears  from 
the  record  that  four  certain  causes  were  at 
issue  and  pending  for  trial  in  the  superior 
court  of  Chelan  coimty,  which  tbe  court  con- 
solidated for  trial  as  one  action.  The  par- 
ties thereupon  stipulated  In  writing  that  tbe 
consolidated  action  should  be  submitted  up- 
on its  merits  at  a  day  therein  named,  in  the 
"following  manner,  to  wit:  Upon  the  plead- 
ings DOW  on  file  In  said  several  causes  of  ac- 
tion, as  consolidated  in  said  suit  No.  3,  it 
being  understood  that  tbe  complaints  filed  by 
tbe  several  plaintiffs  In  each  of  said  suits 
are  to  be  considered  as  evidence,  and  tbe  an- 
swers, crosa-complaint,  and  Interpleaders  fil- 
ed by  Leonard  Fowler  and  Mary  B.  Fowler, 
his  wife,  are  also  to  be  considered  aa  evi- 
dence, and  tbe  actions  thus  consolidated  are 
to  be  submitted  on  the  Issues  thus  joined  and 
the  evidence  thus  submitted  under  this  stip- 
ulation." On  the  day  named  In  tbe  stipula- 
tion the  cause  was  tried  In  the  manner 
agreed  upon,  whereupon  the  court  determined 
the  Issues  In  favor  of  the  plaintiffs  and 
against  tbe  defendants,  and  thereafter  ren- 
dered and  entered  Judgment  In  acc<H^ance 
therewith.  In  this  judgment  aa  entered  cer^ 
tain  recitals  were  made,  which,  if  unexplain- 
ed, tended  to  show  that  evidence  other  than 
that  mentioned  in  tbe  stipulation  had  been 
Introduced  at  the  trial  and  considered  by  the 
court.  The'  defendants  appealed  from  tbe 
judgment  entered,  and  In  due  time  thereafter 
filed  with  the  cleric  of  the  court  and  served 
upon  tbe  oppoting  party  a  pn^sed  state- 
ment of  facts.  Tbe  defendants  thereupon  ap- 
peared and  moved  to  strike  from  the  record 
the  pr(^K>8ed  statemoit  of  facts,  on  the 
ground,  among  others,  that  the  pnqrased 
statement  did  not  contain  any  matter  proper 
to  settle  as  a  statement  of  fact  In  any  cause. 
This  motion  the  court  granted,  and  the  de- 
fendant applied  for  this  writ 

The  statute  relating  to  the  certification  of 
statements  of  fact  for  the  purpose  of  an  ap- 
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peal  proTldeB  that  a  party  desiring  to  have 
such  a  statement  certified  must  prepare  the 
same  as  proposed  by  him,  file  It  in  the  cause, 
and  serve  a  copy  thereof  on  the  adverse  par- 
ty, and  written  notice  thereof  on  any  other 
party  who  has  appeared  In  the  cause.  With- 
in 10  days  after  such  service,  any  party  to 
the  cause  may  file  and  serve  on  the  proposing 
party  any  amendment  which  he  may  propose 
to  the  statement.  Any  party  may  then  serve 
upon  the  others  written  notice  that  he  will 
apply  to  the  Judge  of  the  court  before  whom 
the  cause  Is  pending  or  was  tried  to  have 
the  statement  settled  and  certified,  at  which 
time,  or  at  such  time  as  the  hearing  may  be 
adjourned,  the  Judge  shall  settle  and  certify 
the  atatemeat.  It  is  further  provided  that  if 
DO  amendments  to  the  statement  be  proposed, 
or  If  ammdments  be  proposed  whldi  the  oth- 
er party  accepts,  the  Judge  may  settle  ,the 
statement  without  notice  to  any  other  party. 
Ballinger's  Ann.  Codes  &  St  {  0058  (Pierce's 
Code,  I  675).  The  procedure  herein  provided 
for,  it  will  be  noticed,  does  not  contemplate 
the  practice  of  moving  to  strike  the  state- 
ment of  facts  merely  becanse  it  does  not  con* 
form  to  what  Qie  adverse  party  may  deem  a 
proper  ot  correct  statement.  The  remedy  the 
statute  gives  him  is  the  right  to  prtqHMe  sncb 
amendments  as  will  make  the  statement  a 
proper  and  correct  statement  of  the  facts  of 
the  case,  and  in  all  ordinary  cases  this  Is  the 
adverse  party's  sole  ronedy  for  a  defective 
or  imperfect  statement;  bnt  It  is  equally 
plain  that  it  was  not  the  purpose  of  the  stat- 
ute to  reQulre  the  adverse  party  to  furnish 
the  entire  or  any  considerable  portion  of  the 
statement,  and  the  appellant  shonld  iM>t  be 
permitted  to  compel  him  to  do  this  either  de- 
signedly, or  by  omissions  made  throng  Inad- 
vertence. If  therefore  there  is  a  serious 
omission  in  the  pnqrosed  statemmt,  or  If  the 
proposed  statement  is  not  in  a  fOrm  the 
court  may  deem  proper,  the  party  proposing 
It  shonld  himself  be  required  to  supply  the 
defect ;  bnt  the  pK^r  practice  to  accomplish 
this  end  is  not  to  strike  the  proposed  state- 
ment Such  a  practice  will  in  most  cases  de- 
prive the  party  of  his  right  to  perfect  his  ap- 
peal, and  consequently  deprive  him  of  a  sub- 
stantial part  of  that  remedial  Justice  guar- 
anteed by  the  Constitution  and  laws  of  the 
state.  The  better  practice  is  to  give  the  par- 
ty an  opportunity  to  correct  the  defects  and 
supply  the  omissions  pointed  out,  and  strike 
the  statement  only  when  he  refuses  to  comply 
with  the  court's  order.  The  statement  should 
be  stricken  In  the  first  Instance  only  where  It 
is  manifest  that  the  party  proposing  It  has 
been  guilty  of  bad  faith,  or  such  gross  negli- 
gence as  will  amount  to  bad  faith.  The  rem- 
edy should  not  be  invoked  where  there  has 
been  an  attempt  in  good  faith  to  comply  with 
the  statute. 
In  tlie  case  at  bar,  the  court  in  his  return 


does  not  deny  the  necessity  of  a  statement  of 
facta  to  properly  present  the  case  in  this 
court  On  the  contrary,  he  states  that  he 
has  been  ready  and  willing  at  all  times  to 
certify  to  a  proper  statement  of  facts,  and 
avers  that  he  has  not  been  requested  to  cer- 
tify a  proper  statement  and  no  pn^r  state- 
ment of  facts  has  ever  been  presented  to  him 
for  certification,  or  any  proposed  statement 
of  facts  other  than  the  one  of  which  a  copy 
Is  attached  to  his  return,  being  a  copy  of  the 
applicant's  proposed  statement;  bat  It  Is 
manlf^t,  on  examining  this  statemoit  that 
the  party  proposing  it  was  endeavoring  In 
good  faith  to  comply  with  the  statute.  The 
proposed  statement  Is  evidently  a  literal 
transcript  of  the  stenographer's  notes  of 
what  transpired  at  the  trial.  It  contains.  It 
is  true,  much  matter  that  has  no  place  in  a 
statement  of  facte ;  bnt  since  It  contelns  mat- 
ters that  are  mat^al,  and  was  filed  in  good 
faith  in  an  attempt  to  comply  with  the  stat- 
ute, it  was  sufficient  to  Invoke  the  Jurisdic- 
tion of  the  couri,  and  the  court,  instead  of 
striking  it,  riiould  have  required  It  to  be 
amended  in  the  partlcidars  it  was  deemed 
faulty,  and  after  amendment  certified  It  as 
requested. 

A  writ  of  mandate  will  issue,  directing  the 
lower  court  to  vacate  the  order  striking  the 
proposed  stetemmt  of  facts,  with  instructions 
to  ^ooeeA  tbereafl»r  as  indicated  in  this 
opinion. 

SUDKIN,  MOUNT,  and  CBOW,  JJ.,  eon- 
cm. 


SNOWDON  et  nz.  v.  ANDERSON  et  al. 
(Supreme  Court  of  Washington.  Dee.  18, 190S.> 

1.  pABTmoN  (8  74*)— DiSTSiBunon. 

Pending  suit  by  A.  and  wife  to  quiet  title 
to  a  32-acre  tract,  they  sold  10  acres  of  the 
proper^,  for  $2,000,  toB.,  who  pardiased  with 
knowledge  that  S.,  defendant  in  the  actiMi,  was 
claiming  half  of  the  property.  A  decree  was 
ttiereBfter  rendered  awardlas  S.  half  of  the 
property  on  payment  of  $3,001.83  to  A.  and  wife 
in  payment  for  one-half  ct  the  purciiase  price 
of  the  whole  tract.  Eeld  that,  in  a  suit  for 
partition,  half  of  the  tract  was  properly  award- 
ed to  S.,  10  acres  to  B.  and  the  remainder  to  A. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  {  200 ;  Dec  Dig.  {  74.*] 

2.  JuDouERT  (I  743*)— Rsa  Judicata. 

Where  in  a  suit  to  quiet  title  a  decree  was 
rendered  awarding  S.  an  undivided  half  Intereet 

in  the  property  Mvon  payment  of  a  certain  sum, 
which  sum  was  thereafter  paid,  In  a  subaoaaent 
suit  in  partition  sncb  decree  was  res  Judicata 
as  to  the  interest  of  S-  In  the  property. 

[Ed.  Note.— For  other  cases,  see  Jndgmeut, 
Cent.  Dig.  I  12r5 ;  Dec  Dig.  t  743.*] 

Appeal  from  Superior  Court,  Fierce  Coun- 
ty; M.  L.  Clifford,  Judge. 

Action  by  C.  A.  Snowdon  and  wife  against 
J.  J.  Anderson  and  others.  From  a  decree  In 
partition  awarding  parte  of  the  pwpvcty  in 
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amtroTeray  to  different  dalmanti^  Anderson 
and  wife  appeal.  Afflrmed. 

H.  P.  Burdlcfe.  Hndaon  &  Holt,  and  J.  J. 
Anderwm,  tor  appellanta.  Fogg  &  Fogg,  for 
respoDdrata  Snowdon  and  wife.  Boyle.  War* 
barton.  Qul<^  &  Brockwajt  for  leapMidenta 
Brady  and  wife> 

MOUNT,  J.  This  action  was  brought  for 
the  partltl<m  of  certain  real  eatate  In  Pierce 
coonty.  H»  prlndpnl  ten*  In  the  cue  was 
whether  the  whole  tract  of  82  acres  should  be 
partitioned,  or  wly  22  acres  thereof.  Upon  a 
trial  the  court  entered  a  decree  setting  off 
16  acres  on  the  east  side  of  the  tract  to  the 
plaintiflB,  10  acres  on  the  west  to  defendants 
Brady  and  wife,  and  6  acres  betwe«i  these 
two  tracts  to  defendants  Anderson  and  wife. 
The  defendants  Anderson  and  wife  have  ap- 
pealed from  that  decree. 

The  facts  are  as  follovn:  This  tract  of  82 
acres  of  land  wae  purchased  by  appellant  An- 
derson and  respondent  Snowdon  In  the  year 
1904.  Abont  a  year  later  Anderson  and  wife, 
dalmtng  to  own  the  property,  brooght  an 
action  to  quiet  title  In  themselres.  They  suc- 
ceeded In  the  conrt  below,  and  Snowdon  and 
wife,  defendants  In  that  action,  tbereapm  ai»- 
pealed  to  this  court,  and  the  Judgment  of  the 
lower  court  was  rerersed,  "and  the  cause  re- 
manded to  the  court  below,  with  direction  to 
ascertain  the  amount  the  defendants  should 
pay  to  make  up  their  one-half  of  the  pur- 
chase price  and  any  other  sums  that  plaintiffs 
may  have  paid  on  account  of  the  common 
property,  with  interest  frnn  date  of  payment, 
and  to  enter  a  decree  declaring  the  defend- 
ants the  owners  of  an  undirlded  one-half  in- 
terest In  ttie  premises  In  controversy,  upon 
the  payment  of  the  sums  thus  ascertained, 
within  10  days  from  the  date  of  the  decree," 
etc  Anderson  v.  Snowdon,  44  Wash.  274,  87 
Pac.  866. 120  Am.  St  Rep.  908.  The  decision 
In  that  case  states  the  history  of  the  case  to 
that  time.  While  that  case  was  pending,  the 
respondents  Brady  and  wife,  with  knowl- 
ot  the  claim  of  Snowdon.  purchased  from  An- 
derson and  wife,  for  $2,000,  10  acres  which 
were  awarded  to  Brady  and  wife  in  the  de- 
cree in  this  Cftse.  Snowdon  had  no  knowl- 
edge of  this  pnrcliase  until  long  afterwards. 
When  the  remittitur  In  Anderson  v.  Snowdon, 
supra,  went  down  to  the  lower  court  with  the 
directions  above  stated,  a  trial  was  had  on 
FetHTuary  8,  1907,  and  an  accounting  made, 
and  Snowdon  and  wife  were  ordered  to  pay 
into  court  the  sum  of  (3,004.83,  for  the  nae 
of  Anderson  and  wife.  That  amount  was 
paid  as  required,  and  Snowdon  and  wife 
were  adjudged  to  be  the  owners  of  an  un- 
divided one-half  interest  In  the  32-acre  tract 
of  land.  Thereafter,  on  February  15,  1907, 
Anderacm,  the  appellant,  voluntarily  took  the 
wbale  ot  that  sum  from  Uie  clerk  of  the 
onrt  and  receipted  therefor,  in  payment  of 
one-half  of  ttie  purchase  price  of  the  whole 


tract  of  land.  No  furUier  appeal  was  takeB 
from  that  Judgment  After  the  time  for  ap- 
peal therein  had  expired,  the  respondents 
Snowdon  and  wlfO  brought  this  aeUoa  for 
partition,  with  Uie  result  first  hereUi  stated. 

We  are  satisfied  that  the  appellants  are 
entitled  to  no  relief  on  this  appeal.  When 
the  case  of  Anderson  t.  Snowdtm  was  sent  to 
the  lower  eoort  for  an  acoonntlng,  and  an 
accountliv  wat  ttiero  bad,  and  a  decree  rm- 
dered,  and  Bnowdon  acc^ited  the  proceeds 
thereof,  be  cauct  vow  be  beard  to  say.  that 
sncb  decTM  Is  not  binding  upon  him.  That 
decree  awarded  Snowdon  an  imdlTlded  one- 
half  intsrest  In  82  acres  ot  land,  and  be  was 
required  to  pay  one-half  the  cost  tbereor  If 
the  sale  of  10  acres  of  the  land  by  Anderson 
to  Brady  was  for  the  b«ieflt  of  the  Joint 
tenants  and  used  fOr  their  common  benefit, 
the  Item  of  |2,000  obtained  from  Brady 
should  have  been  taken  Into  account  at  flie- 
accounting,  and  the  quantity  of  land  In  con- 
troversy fhns  reduced  to  22  acres,  and  re* 
respondents'  paymoits  reduced  accordingly.. 
As  we  understand  the  facts,  appellants  do 
not  claim  that  tbe  |2,000  was  used  tor  the 
common  benefit  of  tbe  Joint  tenants.  It  to 
oonce^,  as  we  understand  the  record:  That 
Anderson  wtAH  10  acres  of  the  land  without 
notice  to  Snowdon,  rec^ved  tbe  m«key»  Tli., 
$2,000,  and  did  not  account  therefw;  that 
reqtondent  was  required  to  pay  Into  court 
$3,004.83,  being  one-half  ot  tbe  original  pur- 
chase price  of  the  whole  tract;  and  that  An- 
derscm  recdved  tbe  mm^  so  deposited.  It 
Is  true  Anderstm  offers  In  this  case  to  return 
to  Snowdcm  $1,000,  and  demands  a  partition 
of  22  acres  of  land.  Instead  of  S2  acres;  bat 
that  c^er  comes  too  late.  That  question  wa^ 
or  should  have  been,  determined  in  the  origi- 
nal case.  If  errcw  was  Mnmnltted  there,  sncb 
error  cannot  he  reviewed  now.  because  tbe 
Judgment  there  bi  final  as  betwerai  the  par- 
ties. Spring  Hill  IrrtgatiMi  Co.  Lake  Irri- 
gation Co.,  4Z  Wash.  879.  SS  Pac.  6 ;  Sweeney 
V.  Waterhouse  ft  Co.,  48  Wash.  613,  86  Pac 
946;  State  ta.  t&.  Cook  t.  Falrley,  4B  WaiAi. 
52,  87  Pac.  1052;  Carmean  v.  N.  A.  T.  ft  T. 
Co.,  46  Wash.  446,  88  Pac.  834,  8  L.  R.  A. 
(N.  S.)  S8S;  Collins  T.  Oleason,  47  Wash.  62. 
G9.  91  Pac.  668. 

The  Judgment  Is  therefore  affirmed. 

DUNBAR,  RUDKIN,  and  FUIXBRTOX, 
JJ.,  concur.  HADLBT,  O.  J.,  and  (WW,  J... 
toc^  no  part 


DIETRICH  V.  PEDERSON  et  at 

(Supreme  Conrt  ot  Washington.    Dec.  11, 
1908.) 

1.  Appbal  aso  Ebbob  (f  1047*)— Etidenob— 

— Revibw. 

An  assignment  that  the  conrt  erred  In  re- 
fusing to  consider  certain  testimony  which  was- 
admitted,  on  tbe  theory  that  It  tended  to  nry 
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thp  terms  of  a  written  cootract,  was  unsustain- 
able, where  the  teatimon;  was  returned  for  ttie 
couldenition  of  the  Sapieme  Court  on  appeal. 

[Ed.  Note^For  other  caaes,  aee  Appeal  and 
Brror,  Dec.  Dis.  1  1017.*] 

£  Appeal  and  Bbbob  (i  1011*)— FinDinoa 

or  Fact— Review. 

Findings  of  fact  hj  the  trial  judre,  based 
on  conflicting  evidence,  will  not  be  disturbed 
im  appeal,  onlus  the  court  ia  coDviueed  br  an 
examination  ut  all  the  teaUmonr  that  the  find- 
ings are  against  the  wdght  of  the  evidence. 

[ESd.  Note.— For  other  cases,  sea  Appeal  and 
Brror^Cent  Die.  H  8983-3880;   Dec.  Dif.  | 

Appeal  firom  Superior  Otnir^  King  Goontr ; 
Daniel  Kelletaer,  Judge  pro  tem. 

Action  by  George  a  Dietrich  i^ainst  Hans 
Federaon  and  anoth».  Judgment  for  plain- 
tiff, and  defendants  appeal.  AiBrmed. 

Robert  H.  Lindsay,  for  appellants.  Rolh 
erta  &  Hulbert,  for  respondent. 

DUNBAR,  J.  This  action  was  broaght  by 
respondent  against  the  appellants  for  an  al- 
leged breach  of  a  contract  for  the  doing  of 
certain  plastering  worlc  by  appellants  Cor  re- 
spondent; the  ap[>ellant8  agreeing  to  have 
the  woifc  done  by  a  certain  time.  It  la  al- 
leged they  failed  to  perform  their  contract, 
wberenpon  the  respondent  ^d  the  woric  and 
sued  tox  the  difference  between  the  contract 
price  and  the  cost  of  doing  the  worlc.  The 
appellants  answered,  denying  and  affirming 
many  things;  but  the  substantial  contention 
under  the  answer  is  that  the  contract  sued 
upon  had  been  mutual^  abandoned  and  abro- 
gated, and  that  they  were  under  no  contractu- 
al obligation  to  the  respondent.  The  court 
made  findings  of  fact  npon  all  material  is- 
sues and  rendered  the  Judgment  complained 
of  in  favor  of  respondent 

The  findings  of  fact  were  excepted  to  by 
the  eppelianta,  and  are  assigned  as  error. 
Only  one  assignment  Involving  a  legal  ques- 
tion is  presented,  viz.,  that  the  court  erred  In 
refusing  to  consider  appellants'  testimony 
concerning  an  alleged  oral  agreement  be- 
tween the  parties  to  the  suit  In  reference  to 
respondent's  furnishing  appellants  the  means 
to  hoist  their  material,  etc.  Counsel  for  ap- 
pellants cannot  mean  thSit  the  court  refused 
to  admit  this  testimony,  for  the  record  shows 
that  such  testimony  was  admitted  by  the 
court  over  the  objection  of  counsel  for  re- 
spondent; the  court  remarlcing  that  It  would 
be  admitted  for  what  It  was  worth.  In  fact, 
the  court  made  a  finding  on  that  special  sub- 
ject If  It  is  meant  that  the  court  erred  In 
refusing  to  consider  the  testimony,  which 
was  admitted  because  he  thought  It  tended 
to  vary  the  terms  of  a  written  contract,  this 
court  has  no  way  of  determining  that  fact 
In  any  event,  It  would  not  constitute  error, 
for  the  testimony  Is  here  for  our  considera- 
tion. With  this  ^ceptton,  only  anestlons  of 
fact  are  presented,  and,  without  going  into 


an  unprofitable  analysis  of  the  confilcUng  tes- 
timony presented,  we  are  not  convinced  by 
an  examination  of  all  the  testimony  that  the 
weight  of  the  evidence  Is  against  the  findings 
of  the  court  In  such  case  we  wilt  not  dis- 
turb the  findings  made  by  the  Judge  who  saw 
the  witnesses  and  heard  them  testify. 
The  judgment  is  affirmed. 

FDMiERTON,  RUDKIN,  and  MOUNT,  JJ^ 
concur.    GHADWIGK,  J.,  tocrtt  no  part 


GARBERSON  v.  TBANSO0NTINENTAI« 
FREIGHT  CO. 

(Supreme  Court  of  Washington.    Dec.  11, 
1908.) 

1.  Cabrikbs  (1 108*)— Casbiagi  or  FanaHT— 
LiABn.irr. 

Under  a  ctmtract  by  a  company  engaged 
in  assembling  car  load  Iota  of  goods  for  shii>- 
ment,  it  is  immaterial,  to  a  recovery  for  damage 
to  the  goods  and  for  cartage  and  storage  char- 
ges paid  before  a  delivery  of  the  goods  could  be 
obtained,  whether  such  company  was  a  mere 
forwarder,  or  a  forwarder  and  distributor,  as  it 
was  obligated  to  carry  oat  its  undertaking, 
without  r^ard  to  what  name  It  used  in  desig- 
nating its  butiness. 

[Ed.  Note.— For  other  cases,  see  Garriers, 
Cent  Dig.  S  483;  Dec  Dig.  1 108.*] 

2.  Cabbiebs  (I  133*)— Cabbiaoe  of  Goods— 
Actions— EviDBNOB—ADHissiBiLrrr. 

On  an  issue  of  whether  a  contract  was 
merely  for  the  transportation  of  goods,  or  was 
for  their  transportation  and  also  their  deliveiy 
from  the  depot  within  any  reasonable  distance, 
evidence  of  what  the  railroad  rates  were  for 
shipping  such  goods  was  properly  exdnded,  as 
too  remote  and  uncertain. 

[Ed.  Note^For  other  eases*  see  Oarriers, 
Dea  Dig.  1 133.*] 

Appeal  from  Superior  Court,  King  Coonly ; 
A.  W.  Frater,  Judge. 

Action  by  Charles  P.  Garberson  against  the 
Transcontinental  Freight  Oompany.  Judg- 
ment for  plaintiff,  and  dOFendant  appeals. 
Affirmed. 

Totten  A)  Rozema,  for  appelant  Qiarlei 
F.  Garberson,  for  respondent 

BADLE7,  G.  J.  This  is  an  action  for  dam- 
ages arising  out  of  a  contract  concerning  tbe 
shipment  of  household  goods.  The  plaintiff 
shipped  the  goods  by  the  Erie  Railway,  from 
Merlon,  Ohio,  to  Chicago,  where  tiiey  were 
transferred  and  delivered  into  the  possession 
of  the  defendant  The  defendant  was  en- 
gaged in  the  business  of  assembling  car  load 
lots  of  goods  for  shipment  to  dlfferrait  parts 
of  the  United  States;  the  purpose  being  to 
serve  those  who  had  less  than  car  load  lots, 
and  enable  them  to  avail  themselves  of  car 
load  shipping  rates.  The  defendant  is  a  cor- 
poration under  the  laws  of  Illinois,  and  the 
complakit  alleges  that  it  maintains  an  agency 
office  In  Seattle,  in  this  state;  that  on  March 
31.  1906,  at  Chicago,  it  entered  Into  an  oral 
agreement  with  the  plaintiff  whweby  It  un- 
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dotook  to  aafyHy  and  carefnlly  abip  asd  de- 
llyer  to  the  plaintiff  at  Seattle,  without  loss 
or  damage,  his  bonsebold  goods,  fomltnre, 
and  effects,  for  the  agreed  price  of  |100, 
whldi  was  paid  In  advance  aa  fall  and  com* 
plete  payment  of  all  chaigee  for  cartage, 
Btorage.  and  retoadlng  at  Cblcago*  railway 
freightage  from  Chicago  to  Seattle,  and  In* 
eluding,  alao,  all  charges  for  nnloa^ng,  stor- 
ing, and  dellyerlng  the  goods  to  the  plaintiff 
by  the  BeUns  Moving  ft  Storage  Company,  in 
Seattle,  which  latter  company  the  defadant 
represented  to  plaintiff  was  the  defendant's 
agent  In  Seattle  for  such  purpose;  that  the 
said  Seattle  agent  would,  without  additional 
charges,  deliver  the  goods  to  plaintiff  at  any 
point  In  Seattle  within  the  radius  of  any 
reasonable  distance  therein,  on  demand  by 
plaintlfl  of  the  agent  at  any  ttane  within  tour 
days  after  notice  of  the  arrival  of  the  goods 
In  Seattle ;  that  the  goods  were  received  and 
accepted  by  the  defendant  upon  the  alwve 
agreement  and  terms,  and  upon  no  other  or 
farther  condition  whatever;  that,  notwith- 
standing the  agreement,  the  defendant  so 
carelessly  handled  the  goods  while  within  Its 
possession  and  control,  and  during  transit, 
and  while  bi  the  possession  and  control  of 
plaintiff's  Seattle  agent,  that  It  failed  to  de- 
liver them  without  damage,  but  that  they 
were  damaged  to  the  extent  of  $248.10.  A 
second  cause  of  action  allies  that  the  defend- 
ant's Seattle  agent,  the  Beklns  Moving  & 
Storage  Company,  exacted  from  the  plaintiff 
the  payment  of  the  additional  sum  of  $Q7.S0 
for  cartage  and  storage  In  Seattle  before  it 
wonld  deliver  the  goods  at  the  platntUTs  resi- 
dence in  Seattle,  although  demand  for  their 
delivery  was  made  upon  the  day  of  their  ar- 
rival In  Seattle.  It  Is  averred  that  the 
amomit  was  paid  under  protest  and  in  order 
that  the  plaintiff  might  secure  the  possession 
of  his  goods  for  immediate  household  neces- 
sities. Recovery  of  the  amount  so  alleged 
to  have  been  paid  Is  aooght,  and  judgment 
is  demanded  for  the  a^regate  sum  of  the 
above  items.  The  answer  denies  the  material 
parts  of  the  complaint,  and  under  such  Issues 
the  cause  was  tried  by  the  court  without  a 
Jury,  and  resulted  in  a  Judgment  for  plaintiff 
in  the  Bom  of  $210  on  the  first  cause  of  ac- 
tion, and  In  the  farther  sum  of  $57.15  on  the 
second  cause  of  action.  The  defendant  has 
appealed. 

The  court  made  finding  of  facts  and  con- 
clusions of  law,  and  the  assignments  of  error 
are  mainly  based  upon  these.  The  evidence 
sharply  conflicts  as  to  the  true  nature  of  the 
contract;  but  respondent  and  his  wife  each 
positively  testified  In  support  of  the  contract 
as  allied  in  the  complaint  Both  were  pres- 
ent when  the  sgreement  was  made  In  Ghlca- 
to,  and  the  record  dlsdoses  no  reastm  vrtiy 
the  trial  conrt  should  have  dlacredlted  their 
testtanony.   The  court  fbund  that  the  con- 


tract was  In  an  essoatlal  particulars  the 
same  as  set  ftnth  In  the  ccnnplalnt,  KOd  that 
respcmdoit  was  mtltled  to  recorer  the 
amount  of  damai^  done  to  tbe  goods,  and 
^80  to  recovw  bac^  the  cartage  and  storage 
exacted  from  him  In  Seattle  appellant's 
agnt  We  shall  not  disturb  the  findings. 
The  contract  was,  therefore,  a  atralgtat  under- 
taking to  ddlvw  to  jrespondent  In  Seattle  the 
goods  m  question  without  damage,  and  to 
cart  them  to  his  home,  which  was  shown  to 
have  been  within  reasonable  distance,  with- 
out further  charges.  Under  such  a  contract 
it  was  Immaterial  whether  appellant  was  a 
mere  forwarder,  or  a  forwarder  and  distrib- 
utor. It  undertook  to  do  a  spedal  thing, 
and  It  was  obligated,  like  any  other  person, 
to  carry  out  Its  undertaking  without  regard 
to  what  name  It  may  use  in  designating  Its 
Imalnesa.  In  this  respect  the  case  la  rfmllar 
to  cause  No.  7,532,  Lee  v.  Fidelity  Storage  ft 
Tranafer  Company  (juat  decided  by  this 
court)  96  Pac.  esSb  and  what  was  there  said 
with  reference  to  a  similar  ctmtract  made 
one  engaged  In  a  almlhir  business  la  aiH>li- 
caUe  here. 

It  Is  assigned  that  the  court  erred  In  re- 
fusing to  alkiw  appellant  to  show  what  the 
railroad  rates  were  for  shipping  secondhand 
honseliold  goods  tnm  Chicago  to  Seattle,  for 
tbe  purpose  of  showing  the  probability  of 
what  the  contract  between  the  parties  was. 
We  thUft  sudi  evidence  was  too  ranote  and 
uncertain  for  that  purpose.  It  certainly  was 
immaterial  for  any  otter  purpose  under  the 
Issues,  and,  when  the  posslbUI^  of  sharp 
competition  In  rates  between  forwarding  and 
shipping  companies  Is  considered,  U  will  be 
seen  that  the  offered  evidence  might  not 
have  thrown  any  light  upon  what  the  real 
contract  was,  and  it  might  have  been  actually 
misleading. 

The  Judgment  Is  Justified  by  the  record, 
both  as  to  tbe  rl{^t  of  recovery  and  as  to 
the  amount  of  damages ;  and  It  Is  therefore 
affirmed. 

FULLEBTON,  CROW,  and  DUNBAS.  JJ., 
concur. 


STAMATY  V.  PAPFADAMITRIU  at  dz. 
(SopTsoie  Court  «i  Woshlngtm.  Dec  16, 1908.) 

1.  Monet  Lent  (8  7*)— Action— Issues— Bub- 
den  OF  Proof. 

Where  a  complaint  alleged  that  plaintiff 
lent  defendants  money  to  be  paid  back  on  de- 
mand, and  the  answer  duiiea  the  allegation, 
but  affinnatively  alleged  that  the  aum  was  paid 
foE  another  purpose,  anch  allegation,  while  it 
admitted  the  receipt  of  the  sum,  did  not  admit 
that  It  was  to  be  repaid  on  demand,  but  was  In 
effect  a  denial  of  the  allegatioD  of  the  com< 
plaint,  and  the  bnrd«i  was  on  plaintiff  to  prove 
that  tbe  anm  was  to  be  repaid  on  demand,  and 
not  on  defendants  to  prove  the  contrary. 

[Ed.  Note.— For  other  cases,  see  Monet  Lent, 
Cent.  Dig.  I  11;  Dee.  Dig.  I  7.*1 
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2.  Flkadtro  (I  398*)— FAXLtmi  of  Pboot. 

Defendants  having  opened  th«  case  on  the 
court's  view  that  the  burden  of  proof  waa  on 
them,  and  introduced  evidence  necativinK  plain- 
tiff*!  theoiT  aa  to  the  puipOK  for  which  (he 
money  aned  for  aa  a  loan  waa  paid,  it  was 
«rror  to  rive  jfudi^ent  for  plaintiff  at  the  con- 
duaicMi  of  defendants'  proof,  in  the  absence  of 
any  proof  on  i^intiiPB  part  to  support  the  is- 
«iM  tendered  by  the  complaint 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Oent.  Die.  K  1339-1S42;  Dec  Dig.  1  399.*] 

Ac^ieal  from  Superior  Goart,  King  Coun- 
ty; Mit<diell  Gilliam.  Jndge. 

Action  by  S.  J.  Stamaty  against  Athos 
Paivadamttria  and  wife.  Judgment  for 
plaintiff,  and  defendants  appeal.  Reversed 
and  remanded,  with  InatmctioDB  to  grant 
a  new  trial. 

BaztK  &  Wilson,  for  aKWIlaqts.  Gntts  ft 

Dorety,  for  respondent 

HADLEY,  a  J.  This  is  an  action  to  re- 
•CDver  the  som  of  |500,  alleged  to  have  been 
loaned  by  the  plaintiff  to  the  defendants  for 
■the  benefit  of  the  con^nnity  existing  be- 
tween the  latter.  It  Is  alleged  that  the  de- 
feudants  prcnnlsed  to  pay  back  the  sum  to 
the  plaintiff  on  demand.  The  answer  denies 
the  complaint  but  affirmatively  alleges  that 
the  $600  referred  to  in  the  complaint  waa 
paid  to  the  defendants  by  the  plaintiff  aa 
part  of  the  purchase  price  of  $2,000  for  four 
acres  of  land,  and  that  the  plaintiff  has  re- 
fused to  carry  out  the  terms  of  the  agree- 
ment. The  plaintiff  denies  this  affirmative 
statement  In  the  answer.  The  cause  was 
tried  by  the  court  without  a  Jury,  and  re- 
sulted In  a  Judgment  for  the  plaintiff  for  the 
$500  with  Interest  The  defendants  have 
appealed. 

The  issue  tendered  by  the  respondent  was 
that  be  loaned  the  $500  to  be  paid  back  on 
•dmaud,  and  although  this  was  denied  by 
the  appellants,  yet  Inasmuch  as  the  latter 
admitted  the  receipt  of  $500,  but  alleged  that 
it  was  for  another  purpose,  the  court  held 
-that  the  burden  waa  upon  the  appellants  to 
«how  that  the  money  was  not  received  as  a 
loan.  We  think  the  burden  was  properly 
■upon  the  r^pondent  to  prove  the  allegations 
of  bis  complaint  These  allegations  were 
denied,  and  that  made  proof  in  support  of 
them  necessary.  The  affirmative  allegation 
of  tbe  answer  was,  in  effect  a  denial  of  the 
truth  of  the  averments  of  the  complaint 
The  statement  that  appellants  had  received 
at  the  hands  of  respondent  $500  for  the  par- 
ticularly specified  purpose  in  no  sense  tended 
to  establish  an  obligation  to  return  It  on  de- 
mand, which  was  the  fact  the  respcmdent  un- 
dertook to  prove  when  he  called  the  appel- 
lants Into  court  Following  the  court's  view 
as  to  the  order  of  proof,  the  appellants  even- 
ed the  case  with  the  Introduction  of  tbelr  tes- 
timony, and  at  the  conclusion  thereof  the 
respondent  offered  no  testimony,  but  moved 
for  judgment  In  bis  favor,  which  was  grant- 


ed. The  testimony  submitted  by  the  appel- 
lants all  negatived  the  tbeoiy  of  a  loan,  and 
soiH>orted  the  view  tliat  the  money  was  paid 
upon  a  contract  to  purchase  land  which  re- 
spondent afterwards  refused  to  carry  out 
There  was  therefore  no  testimony  whaterer 
In  support  of  the  theory  of  the  CMnplalnt 
that  the  money  was  loaned  to  be  paid  back 
on  demand,  and  that  a  demand  tot  payment 
bad  for  that  reason  been  mada  It  is  th& 
theory  of  respondent  that  the  action  may  be 
treated  as  one  for  money  bad  and  received; 
hut  the  respondsit  offered  no  proof  which 
would  Justify  tbe  court  in  treating  the  com- 
plaint as  amended  to  conform  to  such  an  Is- 
sue as  arising  from  the  evidence.  Tbe  ap- 
pellants moved  for  a  new  trial,  on  the  ground, 
among  others,  that  tbe  evidence  was  Insnffl' 
clent  to  Justify  the  Judgment  We  think 
tbe  motion  should  have  been  granted  on  this 
ground.  Without  regard  to  the  order  of 
proof  adopted  by  tbe  court,  we  think  the 
Judgment  must  be  reversed  for  the  other  rea- 
son  stated.  The  cause  liavlng  beea  tried  by 
tbe  court  we  should  probaUy  not  find  the 
matter  of  the  order  of  proof  prejudicial  to 
tbe  extent  of  constituting  rever^ble  ema 
within  Itself  It  the  evidence  of  both  parties 
had  been  fully  placed  before  the  court 

We  do  think,  however,  that  the  jodgment 
cannot  be  sustained.  In  the  abeeoce  of  any 
proof  to  sui^rt  the  Issue  as  tendraed  by 
the  complaint  It  is  tber^te  reversed,  and 
the  cause  remanded,  with  bwtnietlons  to 
grant  tbe  motion  for  a  new  triaL 

FiTLLBBTON,  GROW,  and  DUNBAB.  JJ^ 
concur. 


CRONAN  V.  DISTRIC3T  COURT  OF  FIRST 
JUDICIAL  DIST.  et  al. 
(Supreme  Court  of  Idaho.   Not.  25,  t90a) 

1.  Costs  (i  190*)— Obiginai,  Pboobdihob  in 

Supreme  Coubt—Pkintinq. 

In  original  proceedings  in  this  court  pre- 
sented upon  a  typewritten  complaint  or  i>eti- 
tion,  the  successful  party  Is  not  entitled  to  re- 
cover 75  cents  per  page  allowed  by  the  rules  of 
this  court  for  printing  transcripts,  aa  it  is  the 
duty  of  the  plaintiff  in  such  proceedings  to  pre- 
sent his  complaint  or  petition  in  some  proper  or 
legible  form,  and  the  rule  In  n«aid  to  printing 
the  transcript  doea  not  apply  in  such  cases. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  8  660 ;  Dec.  Dig.  1 190.*] 

2.  Costs  (S  181*)— Oriqinal  PitocEKDZiros  in 
Supreme  Court— Items— Docum£Ntabt  Ev- 
idence. 

The  successful  party  is  not  entitled  to  re- 
cover for  the  fee  paid  tbe  clei^  of  the  district 
court  for  certifying  certain  papers  that  he  de- 
sires to  attach  to  nia  complaint  or  petitioD,  at 
least  until  after  opposing  counsel  has  denied  the 
correctness  of  such  copies. 

[Ed.  Note.— For  other  cases,  see  Oosts,  Gent. 
Dig.  $  713 ;  Dec  Dig.  8  181.*1 

3.  Costs  (S  190*)— Obiginai.  Pbocuozhob  nr 

SUPBBMS  COUBIV-BaiBFa. 

It  has  been  the  custom  in  this  court  to  re- 
ceive typewritten  briefs  in  all  original  proceed- 
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Ings.  "niat  belof  tnie.  In  this  case  It  was  not 
neceasaiT  to  have  the  brief  printed,  and  the  cost 
of  such  brief  is  not  a  necessar;  dUbnrseinent, 
and  tberefon  cannot  be  taxed  as  a  part  of  the 
costs  in  tb»  case. 

[Ed.  Notft^ror  other  cases,  see  Costa,  Cent 
Dig.  {  662;  Dec.  Dig.  |  190^ 

Stewart,  J.,  dlssmting. 
(Syllabos  hj  the  Court) 

Motion  to  tax  costs.  Granted. 

For  former  opinion,  see  96  Pac.  768. 

SULLIVAN,  J.  This  is  a  motion  to  tax 
costs.  This  waa  an  original  proceeding  In 
this  court  for  a  writ  of  prohibition.  After 
the  case  was  decided,  the  plaintiff  filed  bis 
memorandum  of  costs  and  disbursements,  as 
follows: 

Printing   record   In   proceeding,  175 

pages  at  75^  per  page   $181  25 

Fees  clerk  district  court  certifying  rec- 

otA    10  00 

Fees  derit  Supreme  Court   31  30 

Bxl^,  40  pages,  at  75^  per  page  •  30  00 

Paid  to  C.  A.  Libby,  court  reporter, 
for  transcript  of  testimony  of  Ezra 
B.  Whitla  on  motion  to  vacate  order 
appdntiiv  reoelTer   14  00 


Total  1216  05 

The  petition  for  the  writ  conUiined  about 
175  pages  of  iTpewritten  matter,  and  was 
charged  for  in  said  memorandnm  of  costs  at 
the  rate  of  75  cents  per  PM^>  the  compensa- 
tion allowed  by  the  rules  of  this  court  for 
prhited  transcripts.  It  is  the  dnty  of  the 
plaintiff.  In  an  original  proceeding  in  this 
coiirt,  to  present  his  complaint  or  petition  in 
a  proper  and  legible  form  and  tlw  mle  pro- 
viding for  the  printing  ot  transcripts  does 
not  apply  to  original  proceedtaigs  brought  in 
this  court  nwrefore  the  item  of  the  cost 
bin  for  $181.25  must  be  stridcen  thertfrom. 
and  not  allowed.  The  second  item  of  the 
cost  bill  is  for  fees  paid  the  clerk  of  the  dis- 
trict court  for  certl^lng  the  record,  $10. 
This  sbonld  not  be  ailpwed,  t<a  the  reason 
Uiat  hi  soch  proceedings  as  the  one  at  bar. 
the  par^  presenting  them  may  make  a  copy 
of  any  record  or  paper  and  attach  it  and 
make  It  a  part  of  such  pleading  without  hav- 
Jjog  the  certificate  of  the  proper  ofBcer  there- 
t<^  and  If  the  defendant  ttiereafter  denies 
tliat  sudi  a  paper  is  a  true  ixxpf,  tlien  the 
certificate  of  the  proper  officer  may  be  pre- 
sented. Hut  item  most  not  he  allowed.  Tho 
third  Item  Is  for  fSlSO.  fdes  paid  derk  of 
the  Supreme  Court  That  ItMn  la  not  con- 
tested, and  Is  a  proper  item  to  be  allowed. 
The  next  item  la  for  990  for  printing  a  40- 
page  brief.  It  has  been  the  custom  In  this 
oowt  to  recelTO  typewritten  brleft  In  all 
orlghial  proceedings.  That  being  tme,  Otis 
waa  not  a  necessary  item  of  cost  and  dis- 
bursemmt,  as  this  court  would  liave  receiTed 
a  ^pewrltten  brief  in  the  place  of  the  print- 
ed one.  and  the  printing  of  tbe  brief  was  not 


necessary,  and  said  Item  will  not  be  allow- 
ed. The  next  Item  Is  $14  paid  to  the  conri 
reporter  for  tlie  transcript  of  the  testimony 
of  a  witness,  who  testified  on  the  hearing  of 
the  motion  to  racate  the  order  appointing  the 
i-ecetver.  That  was  not  a  mcessary  disburse- 
ment, and  Is  not  allowed.  The  plaintiff  in 
this  proceeding  could  have  alleged  what  the 
testimony  of  the  witness  was,  and  It  was  not 
necessary  to  procure  a  transcript  of  the  re- 
porter's notes  for  that  purpose.  At  common 
law  costs  were  not  recovCTable  eo  nomine. 
Costs  can  therefore  be  recovered  only  in 
cases  where  there  is  statutory  authority 
therefor.  Tlie  power  to  impose  costs  mnsL 
thai  be  found  In  some  statute,  or  some  rule 
of  court  in  which  tbe  Legislature  had  gtren 
the  power  In  general  terms  to  the  court  tn 
make  rules  and  orders  In  r^rd  thereto.  11 
Cyc.  24.  Tbe  cost  lt«us  above  disallowed  arc 
not  provided  for  by  statute  or  rule  ot  court : 
bence  cannot  be  recovered. 

The  conclnsion  we  therefore  reach  Is  that 
tbe  item  of  $31.90  must  be  allowed  and  tax- 
ed as  costs,  and  all  of  the  other  items  of  said 
cost  bill  are  disallowed. 

Costs  of  this  proceeding  awarded  to  de- 
fendant 

AILSUIE,  C.  3^  concurs. 

STEWART,  J.  I  dissent  from  that  part  of 
the  opinion  of  the  majority  of  this  court, 
which  holds  that  the  item  of  $30  for  printing 
a  40-page  brief  was  not  a  necessary  Item  of 
costs  and  dlsborsements,  and  which  the  plain- 
tiff cannot  liave  taxed  as'costs.  Section  4900, 
Rev.  St  1887,  provides  that  "parUes  to  ac- 
tions or  proceedings  are  entitled  to  costs  and 
disbursements,  as  hereinafter  provided." 
Section  4901,  Rev.  St  1887,  provides :  "Costs 
are  allowed  of  course  to  tbe  plaintiff,  upon 
a  Judgment  In  his  favor,  in  the  following 
cases:  *  *  *  (4)  In  a  special  proceed- 
ing." These  statutes  do  not  provide  for  the 
allowance  of  costs  and  dlsbarsements  In  the 
district  court  only,  but  do  provide  for  the  al- 
lowance of  costs  and  disbursements  genraal' 
ly.  The  allowance  of  costs,  according  to  the 
statute,  Is  governed  entirety  by  ttie  cdiaracter 
ot  the  action,  and  Is  not  limited  to  the  court 
in  which  tlie  action  is  brou^t  In  opin- 
ion it  was  the  Intention  of  the  statute  to  al- 
low costs  in  special  proceedings,  whether 
such  proceedings  be  instituted  in  lAie  district 
or  Bupr«ne  Court  The  Bnprttne  Court,  hav- 
ing Jurisdiction  in  certain  qwclal  proceed- 
inga,  and  the  statute  providing  that  costs 
should  be  sJlowed  In  soch  proceedings,  seems 
to  me  to  authorise  coats  In  audi  proceedings, 
whether  brought  In  the  district  or  Supreme 
Court 

Judgment  was  rendered  in  this  case  for  the 
plaintiff,  and  under  the  statute  he  was  en- 
titled to  his  costs.    Section  4912,  Rev.  8t 
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1887,  provides :  'The  party  In  whose  favor 
the  Judgment  Is  rendered,  and  who  claims  his 
costs,  must  deliver  to  the  clerk  within  five 
days  after  the  verdict  or  notice  of  the  de- 
cision of  the  court  or  referee,  a  memorandum 
of  the  Items  of  hla  costs  and  necessary  dis- 
bursements In  the  action  or  proceeding." 
This  the  plaintiff  did  in  this  case,  and  made 
affidavit  to  the  Item,  that  he  necessarily  ex- 
pended In  said  proceeding  the  som  of  $30  for 
printing  his  brief.  The  majority  opinion 
says,  "It  has  been  the  custom  in  fhto  court 
to  receive  typewritten  briefs  In  all  original 
proceedings,"  and  that  it  was  not  necessary 
tor  the  plaintiff  to  print  his  brief.  In  my 
judgment  this  Is  no  reason  at  all.  Tbis  court 
has  not  adopted  any  role  which  Informed  the 
plaintiff,  or  plaintiffs  generally,  that  the 
printing  <a  briefs  was  not  a  necessary  or 
proper  dlsbnrsement  In  presenting  plaintiff's 
case  In  an  original  proceeding:  If  It  Is  nec- 
essary, in  order  to  present  a  case  In  an  Intel- 
ligible, clear,  and  proper  mamier  upon  an  ap- 
peal, to  print  a  brief,  wby  does  the  same 
necessity  not  exist  In  an  original  proceeding? 
Often  the  questions  presttited  In  an  original 
proceeding  are  of  the  most  Importance,  and 
In  comparison  to  the  questions  presented  up- 
on appeal,  are  of  equal  Importance.  The 
statute  contunplates  that  in  an  original  pro- 
ceeding the  plaintiff  shall  recover  his  costs, 
and  when  the  plaintiff  presents  to  this  cimrt 
on  affidavit  showing  the  necessity  of  the  ex- 
pense Incurred  by  printing  his  brief,  in  order 
to  present  the  case  In  a  proper  manner,  be- 
fore the  court  should  disallow  such  claim,  it 
Rhould  appear,  either  by  the  statute  or  a  rule 
of  this  court,  that  such  is  not  a  legal  charge 
as  costs.  The  statute  does  not  prohibit  the 
allowance  of  such  a  charge  as  coats,  but,  up- 
on the  contrary,  evidently  contemplates  that 
such  charge  shall  be  allowed.  The  rules  of 
this  court  do  not  prohibit  the  taxation  of 
such  item  as  coats,  and  when  counsel  have  In 
good  faith  prepared  their  case  by  having 
their  briefs  printed,  In  my  Judgment  It  is  un- 
fair and  an  arbitrary  rule  which  says  It  was 
not  necessary,  and  denies  the  right  to  have 
such  expenditure  taxed  as  costs  where  plain- 
tiff recovers  a  Judgment 

Special  proceedings  have  been  brought  In 
this  court  in  many  instances  tn  which  print- 
ed briefs  have  been  submitted,  and  at  no 
time  has  this  court  ever  Intimated  or  declar- 
ed that  such  expenditure  was  an  unnecessary 
expense.  If  this  expense  la  unnecessary,  then 
this  court  should  so  declare  by  a  proper  rule, 
and  specify  that  typewritten  briefs  might  be 
submitted  In  all  original  proceedings;  and, 
until  the  court  does  so  declare,  where  coun- 
sel have  deemed  it  necessary  to  present  their 
case  to  print  the  brief,  and  have  acted  In 
good  faith  and  within  proper  llmltatlonB  as 
to  costs,  in  my  Judgment  the  same  should 
be  allowed  as  a  proper  Item  of  costs  In  such 


proceeding.  For  these  reasons,  I  dissent 
from  the  majority  opinion  upon  this  particu- 
lar question. 


PBAIBIB  DBYELOPMENT  CO.,  Umltad,  t. 
LEIBERO  et  al. 

(Supreme  Court  of  Idaho.    Nov.  14.  190& 
Rehearing  Denied  Dec.  21,  1908.) 

1.  TeNOOB  and  PUBCHASKK  (I  73*)— COKIUCF 

— MODIPICATIOTT. 

Where  time  is  made  of  the  essence  of  a 
contract  for  the  sale  of  real  property,  and  the 
contract  fixes  the  time  and  place  oi  paymeDt, 
the  fact  that  a  partial  payment  la  made  and 
accepted  aC  a  place  other  than  OMt  fixed  by  the 
coBtxact  will  not  cmstitnte  a  modification  <tf 
said  rantract  as  to  the  time  and  place  of  futon 
paymmti. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
PuTchaaer,  Dec.  Dig.  1  73.*j 

2.  VaNnoa  ano  Pubohabkb  ($  73*)  —  Con- 
sntucnoN  op  Contbact— Time  Ann  Place. 

Where  time  Is  made  of  the  essence  fit  a 
contract  for  the  sale  of  real  property,  and  the 
vendor  Attends  the  time  within  wfaidi  a  partial 
payment  may  be  made,  such  fact  alone  will  not 
amount  to  a  modification  of  said  contract  as  to 
future  payments,  or  waive  the  condltlms  In  said 
cootract  as  to  the  time  and  place  ol  future  pay^ 
ments. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 

Purchaser,  Dec  Dig.  S  73.*] 

3.  Vendor  and  Pubchaseb  (§  82»)— Mooin- 
CATiON  OP  Contract— Subsequent  Agree- 
HBNV— Evidence— Sutticibnct. 

A  written  contract  for  the  sale  of  real 
property  may  be  modified  by  a  subsequent  oral 
agreement,  but,  where  It  is  claimed  that  an  oral 
agreement  modifies  the  terms  of  a  written  con- 
tract, the  evidence  to  establish  sn<^  oral  agree- 
ment should  be  clear  and  satisfoctory. 

[Ed.  Note.— For  other  eases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  H  188,  ISO;  Deb  Dig. 
I  82.*] 

4.  Specific  Perfobuano  (|  Iffl*)— Bvidince 

— SuppicntNCT. 

Where  one  seeks  to  enforce  spedflc  per- 
formance of  a  contract,  such  contract  and  the 
terms  thereof  should  be  established -by  clear  and 
satisfactory  eridence. 

[Ed.  Note.— For  other  cases,  see  Specific  Fer- 
fonnance,  Cent  Dig.  H  887-396;  Dec.  Dig;  | 
121.*] 

5.  Specific  Performance  (|  133*)— Appeal— 
Review— QuEOTiONS  of  Fact. 

In  an  action  for  specific  performance  nt  a 
contract,  the  rule  that  a  case  will  not  be  leven- 
ed  where  there  is  a  snhstantial  conflict  ot  evi- 
dence must  be  taken  and  ccmsldered  wiUi  that 
other  rule  that,  to  enforce  specific  perform* 
ance,  the  evidence  must  establlfui  such  contract 
and  the  terms  thereof  clearly  and  satisfactorily. 

[Ed.  Note.— For  other  caaea,  see  Specific  Per- 
formance, Dec.  IMg.  1 133.*] 

8.  SiraciFic  Pbbfobkarce  J|  188*)— Appeai^ 

Review— Questions  op  Fact. 

A  substantial  conflict  of  evidence  does  not 
necessarily  arise  out  of  the  fact  that  there  is 
some  evidence  to  support  a  cmtract  in  an  action 
for  q>ecific  performance;  for  In  auch  action 
the  cootract  and  its  terma  must  be  established 
by  clear  and  satisfactory  evidence,  and  the  con- 
flict must  be  substantial  in  the  light  of  this 
rule. 

[Ed.  Note.— For  other  cases,  see  Spedflc  Per- 
formance. Dec.  Dig.  $  133.*] 
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7.  TBKDOS  Airo    PUBCHABEB    Q  186*)— FOB- 

raiTCBE— Right  to  Declare. 

Where  there  has  been  a  p<rt  performance 
of  a  contract  to  sell  real  property,  and  partial 
payments  hare  been  made,  and  a  forfeiture  of 
all  that  has  been  paid  Is  Insisted  upon,  a  court 
of  equity  will  turn  to  the  party  Insistine  upon 
snch  forfeitare,  and  inquire  whether  hu  con- 
duct was  responsible  for  or  led  the  vendee  to 
refrain  from  complying  with  the  provisions  of 
said  contract,  which  resulted  In  the  default. 

[Ed.  Mote.— For  other  cases,  see  Vendor  and 
Parehaser,  Dec  Dig.  1 186.*] 

8.  VeNDOH  AHD  PtmCHABBE  (i  186*)  — FOB- 

RiTUBB— Right  to  Dbolabx. 

Where  there  has  been  a  part  performance 
of  a  contract,  and  the  failure  of  fall  perform- 
ance was  not  the  fault  of  the  vendor,  but  was 
the  result  of  the  acta  and  solicitations  of  the 
vendee,  and  the  conduct  of  the  vendor  in  no 
way  induced  or  misled  the  Tmdee,  the  mere  fact 
that  the  vendor  and  vendee  were  negotiating 
with  reference  to  the  subject'  of  said  contract 
would  not  relieve  the  vendee  from  complying 
with  the  terms  of  said  cratract. 

[Ed,  Note.— For  other  eases,  see  Vendor  and 
Purchaser,  Dec  Dig.  S  186.*] 

9.  VENDOS   and    PUBCHAfiEB    (g    101*)— FOB- 
FEITUBE— NOTICi:  OF  INTENT  TO  DECLABB— 

Necessitt. 

Where  time  la  made  of  the  essence  of  a  con- 
trw!t  for  the  sale  of  real  pnqierty,  the  vendor 
will  not  be  required  to  notify  the  vendee  of  bis 
intention  to  declare  a  forfeiture,  unless  pay- 
ments be  made  in  accordance  with  the  provi- 
sions of  said  contract  before  said  vendor  can 
imrist  npon  and  enforce  a  forfeiture  of  said  con- 
tract. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  f  101.*] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Kootenai 
County ;  W.  W.  Woods,  Judge. 

Specific  performance  by  the  Prairie  De- 
veI(^meDt  Company,  Limited,  against  John 
B.  Lelberg  and  others.  Jnc^cinent  for  plain- 
tur,  and  defendants  appeal.  Rerersed. 

John  P.  Gray,  tm  appellants.  Frank  T. 
Poet,  for  respondent 

STEWART,  J.  This  is  an  action  for  the 
specific  performance  of  the  following  con- 
tract: 

"This  contract,  made  and  entered  Into  this 
26th  day  of  December,  A.  D.  one  thousand 
nine  hundred  and  five,  by  and  between  Mrs. 
Carrie  E.  Lelberg  and  John  B.  Leiberg,  of 
the  first  part,  and  J.  Grier  Long,  'Trustee,' 
of  the  second  part,  wltnesseth  as  follows  to 
wit: 

"(1)  The  party  of  the  first  part,  for  their 
heirs,  executors  and  administrators,  agree  to 
sell  to  the  party  of  the  second  part  all  those 
certain  pieces  or  parcels  of  land  situate  In 
the  county  of  Kootenai  and  state  of  Idaho 
known  and  described  as  follows  to  wit:  All 
of  section  (17)  seventeen.  All  of  section  (3) 
three  and  the  southwest  quarter  of  the  north- 
west quarter  and  lots  numbered  one,  two,  three 
and  four  of  section  {2)  two ;  all  of  the  above 
land  Is  In  township  fifty-three  north,  of  range 
two  west,  of  Boise  Mnidlan  In  Idaho ;  also 


a  fraction  contalnlnc  abont  seren  acres  and 
lying  to  the  north  of  and  adjoining  the  above 
described  lands  and  the  water  rights  on  Ves* 
ta  creCk,  Cat  creek,  and  Barker  creek. 

The  party  of  the  second  part,  tor 
their  heirs,  executors,  administrators  and 
assigns,  agree  to  buy  of  the  party  of  the  first 
part  said  above^escribed  lands  snd  to  pay 
the  par^  of  the  first  part  for  the  same  the 
sum  of  (941,000.00)  forty-one  thonsand  and 
no>100  dollars  in  the  manner  following,  to 
wit :  Five  hundred  and  no-l(X)  dollars  on  de- 
livery of  this  contract  and  the  remalnd^, 
forty  thonsand  five  hundred  dollars,  to  be 
paid  in  four  payments  as  follows,  to  wit: 
nine  thonsand  five  hundnd  dollars  on  or  be- 
fore May  let,  1006 ;  eleven  thousand  dollars 
on  or  before  Hay  lst>  1909;  ten  thousand 
dollars  on  or  before  May  lat,  1011 ;  ten  thon- 
sand dollars  on  or  before  May  1st,  1913 ;  de- 
ferred payments  to  bear  6  per  cent  Interest 
per  annum,  all  payments  to  be  made  at  the 
office  of  Traders'  National  Bank,  Spokane, 
with  interest  thereon  at  the  rate  of  6  per 
cent  per  annum  from  date  until  due,  and 
thereafter  on  the  whole  sum  remaining  due 
or  unpaid  hi  each  year  interest  at  6  per 
(5Bnt  per  annum  until  paid ;  Interest  all  pay* 
able  annually,  and  said  party  of  the  second 
part  shall  also  pay  and  discharge  all  ta»8 
and  assessments  Imposed  on  said  premises 
from  and  after  the  date  hereof,  whether  or- 
dinary, extraordinary,  or  for  revenue  pur- 
poses, within  three  months  fr<Kn  the  first 
day  on  which  the  same  become  due  and  pay- 
able, Including  all  taxes  for  the  year  1906 
and  all  taxes  thereafter. 

"(3)  Forthwith,  after  the  fall  payment  of 
said  purchase  money,  taxes  and  Interest,  as 
aforesaid,  time  being  the  essence  of  this  con- 
tract, the  party  of  the  first  part  agrees  to 
execute  or  cause  to  be  executed  to  the  party 
of  the  second  part  a  good  and  sufficient  war- 
ranty deed  for  said  described  premises,  to 
be  delivered  on  the  surrender  of  this  dupli- 
cate contract.  It  is  further  agreed  and  un- 
derstood that  the  first  pajty  shall  have  the 
right  and  privilege  of  executing  to  the  said 
second  party  a  deed  to  said  above-descrit>ed 
lands  at  any  time  before  the  final  paym^t 
shall  have  been  made,  and  that  the  said  sec- 
ond party  shall  then  and  there  cause  to  be 
properly  executed  to  said  first  party  notes 
and  mortgage  for  the  unpaid  balance  of  pur- 
chase money,  the  same  to  be  secured  by  first 
mortgage  on  said  premises. 

"(4)  It  Is  expressly  agreed  tliat  time  Is  of 
the  essence  of  this  contract,  and  In  case  of 
default  by  the  party  of  the  second  part,  their 
heirs  or  assigns.  In  any  of  the  conditions 
above  stipulated  to  be  performed  by  them, 
then  and  in  that  case  thls  contract  shall  be- 
come void  and  the  party  of  the  second  part 
shall  have  forfeited  their  rights  hereunder 
and  any  payments  that  shall  have  been  made 
shall  bennne  forfeited  to  the  party  of  the 
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flret  p&rt,  which  said  parments  It  Is  hereto 
fliweiflcally  agreed  shall  In  that  caw  be  deem- 
ed as  damages  hereto  liquidated  frar  the  non- 
performance  of  this  contract  by  said  second 

party. 

"iSf  Nothing  herein  shall  be  construed  to 
entitle  said  second  party  to  possession  of 
said  premises  until  the  p^ment  of  the 
$8900.00  above  mentioned. 

"In  witness  whereof,  the  parties  have  here- 
unto set  their  hands  and  affixed  their  seals 
the  day  and  year  first  above  written. 

"ISIgned)   John  B.  Lelberg  [Seal.] 
"Carrie  E.  Lelberg  [Seal.] 
"J.  Grler  iMg,  Trustee  [Seal.]" 

After  setting  forth  the  contract  and  Its 
assignment  t<f  plaintiff,  the  defendants  allege 
the  payment  of  (500  upon  the  execution  and 
delivery  of  the  contract,  and  that  on  the  1st 
day  of  May,  1906,  the  plalntlCT  paid  to  the 
defendants,  and  the  defendants  accepted,  the 
sum  of  $6,000  as  part  payment  of  the  install- 
ment of  the  purchase  price  due  on  May  1, 
1006,  and  on  said  date,  by  an  Instrument  In 
writing,  duly  executed  by  said  defendants, 
said  defendants  agreed  to  give  the  plaintiff 
until  the  15th  day  of  May,  1906,  in  which  tQ 
pay  the  balance  of  said  payment,  to  wit,  the 
sum  of  $3,500.  The  complaint  then  alleges 
that  an  agreement  was  entered  Into  between 
the  plaintiff  and  the  defendants,  by  which 
the  defendants  agreed  to  call  at  the  office  of 
the  plaintiff  on  May  16,  1906,  at  which  time 
the  said  deferred  payment  of  $3,500  was  to 
be  made,  and  that  the  said  defendants  upon 
said  date  would  further  discuss  with  plain- 
tiff the  giving  of  a  deed  and  the  acceptance 
of  a  mortgage  to  secure  the  balance  of  the 
purchase  price;  that  on  said  May  16,  1906, 
plaintiff  was  ready  and  willing  and  able  to 
pay  the  satd  balance  so  due  on  said  date,  to 
wit,  the  sum  of  $3,500,  and  was  ready,  able 
and  willing  to  execute  and  deliver  and  of- 
fered to  . execute  and  deliver  to  defendants 
the  said  promissory  notes  and  a  mortgage  to 
secure  the  same;  that  the  defendants  failed 
to  come  to  the  office  of  plaintiff  or  execute 
the  deed  or  arrange  with  plaintiff  for  the  ex- 
ecution of  the  mortgage  and  notes  to  secure 
the  balance  of  the  purchase  price.  The  an- 
swer put  In  issue  all  of  the  allegations  of  the 
complaint,  except  the  execution  and  delivery 
of  the  written  contract  set  forth  In  this  opin- 
ion, Its  assignment  and  the  payment  of  the 
$500  at  the  time  of  Its  execution,  and  the 
payment  of  the  $6,000  on  May  1st,  and  the 
extension  of  the  time  of  the  payment  of 
$3,500  to  May  16,  1906.  Upon  the  issues  thus 
presented,  the  cause  was  tried  to  the  court, 
findings  of  fact  and  conclusions  of  law  were 
made,  and  a  decree  rendered  In  favor  of  the 
plaintiff.  Among  other  things,  the  court 
found:  That  at  the  time  of  the  payment  of 
the  $6,000  on  May  1, 1906,  the  defendants  ex- 
ecuted in  writing  and  Indorsed  on  the  back 
of  said  contract  an  extension  of  the  time  of 
payment  of  the  balance  due  upon  May  1st 
In  the  following  wordSi  to  -wit:  "Spokane^ 


May  1st,  1806.  Received  ($6,000)  six  thou- 
sand dollars  on  the  within  contract,  and  we 
agree  to  wait  until  May  16,  '06,  for  the  re- 
mainder of  the  payment  <$3,500)  three  thou- 
sand five  hundred  dollars,  being  the  remain- 
der on  first  payment  [Signed]  John  B.  Lel- 
berg. Carrie  B.  Lelberg."  That  It  was 
agreed  and  understood  at  the  time  and  de- 
livery of  said  check  and  the  signing  of  said 
extension  that  on  May  16,  1906,  the  Lelberg» 
were  to  come  to  the  said  office  of  the  plain- 
tiff, and  there  receive  the  balance  of  the  pur- 
chase price  due,  to  wit,  $3,600,  and.  In  case 
said  partly  agreed  upon  a  form  of  mortgage, 
deliver  to  the  plaintiff  the  deed  called  for 
in  the  contract  and  receive  the  plaintiff's 
notes  and  a  mortgage  to  secure  the  same. 
That  prior  to  May  16,  1906,  Carrie  B.  Ld- 
berg  came'  to  the  office  of  the  plaintiff,  and 
discussed  the  matter  of  the  fmrm  of  mort- 
gage, but  nothing  was  done  at  that  time. 
That  a  day  or  two  thereafter  the  said  defoid- 
ants  Lelberg  aent  a  messenger  to  the  of- 
fice of  said  plaintiff  to  obtain  the  proposed 
form  of  mortgage  for  examination,  and  plain- 
tiff then  and  there  handed  to  said  messmger 
said  proposed  form  and  said  meesei^r  took 
the  same  and  delivered  the  same  to  defend- 
ant Carrie  E.  Lelberg.  That  said  proposed 
form  of  mortgage  was  contained  In  an  en- 
velope, and  in  the  same  envelope  was  cmi- 
talned  the  original  contract  iKtween  said 
Lelbergs  and  Long,  assigned  to  plaintiff,  to- 
gether with  other  paiiers,  and  all  of  said 
papers  were  handed  to  said  messenger  by 
mistake,  and  all  of  said  papers  were  banded 
by  said  messenger  to  said  Carrie  E.  Lelberg 
before  May  16,  1906.  That  she  examined  all 
of  said  papers,  observed  the  same,  but  failed 
and  neglected  prior  to  said  May  16th  or 
thereafter  to  return  to  the  plaintiff  the  con- 
tract or  the  mortgage,  or  to  advise  the  plain- 
tiff of  the  fact  that  they  had  the  orlgUial 
contract  or  other  papers  so  delivered  by  mis- 
take or  to  advise  the  plaintiff  whether  or  not 
said  form  of  mortgage  was  satisfactory. 
That  the  Lelbergs  did  not  come  to  the  of- 
fice of  the  plaintiff  on  May  16th  or  communi- 
cate with  the  plaintiff  in  any  manner  on  that 
day,  nor  did  said  Lelbergs  on  May  iKth,  or 
at  any  other  time,  tender  to  the  plaintiff  a 
deed  or  a  conveyance  of  said  land  or  otter  to 
make  any  conveyance  thereof. 

The  appeal  Is  fnmi  the  Judgment  Many 
errors  are  assigned,  but  they  all  arise  out  of 
three  propositions:  (1)  Did  the  acceptance 
of  the  payment  of  $6,000  at  the  office  of  the 
plaintiff  on  May  1st,  and  In  a  manner  other 
than  that  specified  in  the  contract,  amount 
to  a  waiver  of  the  conditions  of  said  con- 
tract as  to  all  future  payments?  (2)  Did  the 
acts  of  the  Lelbergs  aud  the  traiuactlcms  and 
negotiations  between  the  plaintiff  and  the 
Lelbergs  on  May  Ist  and  subsequent  thereto 
amount  to  a  modification  ot  said  contract  so 
as  to  waive  the  provisions  of  said  contract  as 
to  the  payment  of  said  $3,600  on  May  16. 
1806,  and  aa  to  future  payments?  Did 
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the  action  and  condnet  of  the  Lelbergs  mis- 
lead the  plaintiff  or  cause  plaintiff  to  post- 
pone or  delay  the  payment  of  said  $3,500  be- 
yond the  time  fixed,  to  wit,  May  IS,  1906? 

It  will  be  observed  1^  the  terms  of  tbe 
contract  time  Is  made  of  Its  essence.  Under 
the  provisions  of  tbe  contract,  therefore,  It 
was  necessary  for  the  plaintiff  to  make  tbe 
payment  of  $3,600  on  May  15,  1906,  at  tbe 
place  named  In  the  contract,  unless  the  time 
and  place  of  making  such  payment  were 
waived  by  the  Leibergs.  The  fact  that  tbe 
$6,000  paid  on  May  1, 1906,  was  paid  in  a  dif- 
ferent manner  and  at  a  different  place  from 
that  spedfled  In  tbe  contract,  would  not  of 
Itself  amount  to  a  waiver  of  the  conditions  of 
said  contract  as  to  future  payments.  The 
payment  of  the  $3,500  on  May  15th  at  the 
Traders*  National  Bank,  as  specified  in  said 
contract,  was  not  changed  to  the  office  of  tbe 
plaintiff  by  reason  of  tbe  fact  that  tbe  $6,000 
was  paid  at  tbe  office  of  tbe  plaintiff.  In  the 
absence  of  an  agreement  that  such  payment 
should  be  made  at  such  office.  The  receipt 
indorsed  upon  said  contract  for  the  payment 
of  the  $6,000  does  not  in  terms  modify  said 
contract  in  any  respect,  except  as  to  when 
tbe  balance  of  the  payment  due  on  May  1st 
should  be  made,  and  the  mere  fact  that  the 
defendant  accepted  such  payment  at  a  place 
other  than  that  fixed  In  the  contract  would 
not  affect  the  place  of  payment  of  the  defer- 
red payments  due  under  said  contract.  It 
would  be  a  strange  proposition,  indeed,  to  say 
that  because  a  party  accepted  payment  of 
an  amount  due  under  a  contract  at  a  place 
other  than  that  specified  by  tbe  contract  that 
the  contract  was  thereby  modified  as  to  the 
place  of  all  future  payments.  Unless  some 
other  agreement  was  made  between  the  par- 
ties than  that  indicated  by  the  writing  of 
May  1,  1906,  the  terms  and  provisions  of  said 
contract  as  to  all  matters  not  covered  by  said 
writing  would  be  binding  upon  the  parties  as 
written  In  said  contract,  and  the  defendants 
would  t>e  justified  In  relying  upon  and  insist- 
ing that  said  contract  be  compiled  with  In  all 
other  matters  than  that  covered  by  said  writ- 
ing. Machold  V.  Faman,  14  Idaho,  258.  94 
Pac.  170.  But  counsel  for  respondent  con- 
tends, and  tbe  trial  court  seems  to  have 
agreed  with  this  contention,  that  at  the  time 
of  tbe  payment  of  the  $6,000  on  May  1,  1906, 
It  was  understood  between  tbe  parties  that 
the  Leitiergs  should  come  to  the  office  of  the 
plaintiff  on  May  16th  and  receive  the  pay- 
ment of  tbe  $3,500,  and  at  said  time  would 
agree  upon  a  form  of  mortgage  to  secure  the 
balance  of  tbe  purchase  money,  and  make  a 
deed.  Whether  this  contention  la  tenable  or 
not  depends  upon  tbe  evidence.  By  the  provi- 
sions of  the  contract.  It  Is  entirely  discretion- 
ary with  tbe  appellants  as  to  whether  or  not 
they  would  accept  a  mortgage  and  make  a 
deed  before  final  payment.  This  provision 
of  tbe  contract  is  for  their  benefit,  and  they 
coQld  not  be  compelled  to  execute  a  deed  or 
accept  a  mortgage,  unless  they  expressly 


agreed  to  such  modfflcatltm  of  the  contract 
The  mere  ftict  that  they  bad  under  consld* 
eration  the  question  as  to  accepthig  a  mort- 
gage and  making  a  deed  before  final  payment 
would  not  deprlTe  them  of  their  right  to  in- 
sist upon  the  provisions  of  said  contract 

From  the  evidence  It  appears  that  prior  to 
May  Ist  tbe  plaintiff  suggested  to  the  de- 
fendants that  perhaps  it  would  desire  fur- 
ther time  for  tbe  payment  of  the  $9,500  due 
on  May  1, 1906,  and  that  tbe  defendants  exe- 
cute a  deed  and  accept  a  mortgage  for  tbe 
balance  of  the  purchase  money.  Accordingly 
a  form  of  mortgage  was  prepared  by  the 
plaintiff,  and  submitted  to  tbe  defendants. 
This  form  of  mortgage  was  not  acceptable 
to  tbe  defendants  and  they  so  Informed  tbe 
plaintiff,  and  notified  the  plaintiff  that  under 
no  circumstances  would  they  sign  tbe  same. 
Tbe  only  evidence  to  the  effect  that  the  de- 
fendants would  accept  the  payment  of  the 
$3,600  at  a  place  other  than  that  fixed  by  the 
contract  in  writing,  to  wit,  the  Traders'  Na- 
tional Bank,  and  the  only  evidence  with  ref- 
erence to  the  defendants  reporting  to  the 
plaintiff  and  discussing  and  agreeing  upon  a 
form  of  mortgage,  Is  tbe  evidence  of  Mr. 
Hutchinson,  an  employ^  of  the  plaintiff.  He 
says:  "They  finally  agreed  that  they  would 
extend  tbe  time,  l^ey  would  come  in  and 
get  it  on  the  15th.  They  said  for  me  to 
place  my  own  time.  They  were  not  In  need 
of  money—fix  my  own  time.  I  said:  'All 
right,  then,  we  will  make  It  the  16th.' 
I  said  I  would  write  It  on  the  contract. 
They  said  that  was  not  necessary.  They 
were  not  In  need  of  any  money,  and  I  could 
keep  it  just  as  long  as  I  wanted  It  I  told 
them  I  was  doing  business  for  other  people, 
and  I  preferred  to  indorse  it  on  the  back  of 
tbe  contract  and  I  did,  and  they  signed  It 
We  then  turned  the  conversation  In  regard  to 
tbe  mortgage  and  notes.  I  told  them  I  would 
prepare  a  mortgage  which  would  be  satisfac- 
tory to  them  when  they  came  on  the  16th  for 
the  money,  and  they  agreed  they  would  come 
In  on  the  16th  for  the  money,  bring  a  deed, 
and  take  the  notes  and  mortgage  for  the 
purp<»e  of  securing  the  other  payment" 
This  evidence  of  Mr.  Hutchinson,  except  as  to 
the  extension  of  the  time  for  the  payment  of 
the  $3,600,  which  is  in  writing,  is  specifically 
and  positively  denied  by  both  Mr.  and  Mrs. 
Leiberg. 

It  further  appears  from  the  evidence  that 
on  the  14th  day  of  May,  Mrs  Leiberg  caused 
a  note  to  be  sent  to  plaintiff  requesting  the 
mortgage,  and  that  plaintiff  sent  her  the 
original  contract  and  the  mortgage  which 
had  previously  been  drawn  by  tbe  plaintiff, 
and  which  tbe  defendants  had  refused  to 
sign,  and  so  notified  plaintiff.  When  defend- 
ants found  the  plaintiff  bad  sent  them  the 
rejected  mortgage,  they  gave  no  further  con- 
sideration to  tbe  matter,  did  not  return  to 
the  office  of  the  plaintiff  on  the  16th  or  re- 
torn  to  them  either  tbe  original  contract  or 
the  mortgage  wUdi  was  Inclosed  in  the  same 
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papers.  Mr.  Hntcbinson  farUier  testified 
that  on  .May  15th  he  waited  at  bis  office  all 
day  for  the  pnrpon  of  making  the  paTment, 
and  that  the  company  had  the  (3,500  and 
was  able  to  malce,  and  would  hare  made,  the 
paynient  if  the  defendants  had  called  for  the 
same,  and  on  the  afternoon  of  the  16th  be 
went  to  look  for  Mrs.  Lelberg,  bnt  was  un- 
able to  find  either  her  or  her  husband;  that 
on  Saturday,  the  19th,  he  bunted  up  Mr. 
and  Mrs.  Lelberg,  and  told  them  that  be  was 
ready  with  the  money,  and  that  tbey  had 
better  come  over  Monday  morning  and  fix  It 
up,  that  he  was  ready  to  pay  them  any  time. 
Mr.  Lelbei^  said  he  tbongbt  they  were  try- 
ing to  swindle  him,  as  tbey  asked  him  to  re- 
lease 40  acres  of  land,  and  that  they  did  not 
keep  their  part  of  the  contract,  that  the  mon- 
ey was  to  be  payable  at  the  bank.  Hutchin- 
son said  he  told  bim  that  they  were  to  come 
over  to  bis  office  and  get  the  money,  and  Lei- 
berg  said  the  contract  said  that  the  plaintiff 
was  to  put  the  money  in  the  bank.  Hutchin- 
son then  asked  blm  to  come  Monday,  and  be 
said  he  would  not  On  the  21st  Hutchinson 
took  the  $3,500,  with  the  interest,  and  ten- 
dered it  to  the  Traders'  National  Bank,  and 
the  hank  refused  to  take  the  money.  From 
this  the  trial  court  concluded  that  the  con- 
tract was  modified  to  the  extent  that  it  was 
Incnmbent  upon  the  Leibargs  to  caU  at  the 
office  of  the  plalntlfC  anil  accept  payment  of 
ttie  $3,000  at  such  office,  and  that  they  had 
agreed  to  come  to  the  office  of  the  plaintiff 
to  arrange  for  the  acc^tance  of  the  mort- 
gage and  the  execution  of  the  deed,  and  that 
they  were  not  In  a  position  to  decUire  a  for^ 
feiture  until  they  had  complied  with  such  ar- 
rangement We  cannot  agree  with  this  con- 
tention. The  conversatiott  with  reference  to 
the  payment  of  the  $3,500  and  the  giving  of 
a  deed  and  the  acceptance  of  a  mortgage  was 
at  the  same  time  and  during  the  same  cmi- 
versaticm  at  which  the  defendants  agreed  to 
give  plaintiff  an  extension  of  time  for  the 
payment  of  the  $3,500  to  M^  15th.  This  ex- 
tension agreement  was  Indorsed  upon  the 
written  contract,  and  It  Is  reastmable  to  pre- 
sume that;  had  the  defendants  agreed  to  such 
an  Iniportant  matter  as  that  now  contended 
for  ptaintltt,  such  agreement  would  also 
have  been  Indorsed  upmi  said  contract  If 
this  agreemoit  were  made,  it  would  seem 
that  the  plaintiff  would  also  have  prepared 
the  mortgage  In  accordance  with  the  agree- 
ment, and  not  have  aesat  to  the  defendants  a 
second  time  the  mortgage  which  the  d^end- 
ants  had  positively  and  absolutely  re^mdiated 
and  refused  to  accept 

Under  the  terms  of  the  written  contract, 
the  $8,500  was  payable  at  the  bank,  and  not 
at  the  office  of  the  plaintiff.  All  Hutchinson 
testifies  to  with  reference  to  the  acceptance 
of  the  $8,500  on  the  15th  is:  "They  wonld 
come  in  and  get  it  on  the  15th.  I  told  them 
1  wonld  prepare  a  mortgage  which  would  be 
satisfactory  to  tfa«n  when  they  came  on  the 
15th  for  the  money,  and  they  agreed  th^ 


would  come  la  on  the  15th  for  the  money." 
This  Is  not  an  agreement  to  accept  the  pay- 
ment of  the  $3,500  at  any  place  other  titan 
that  spedfled  in  tlie  contract  At  most,  the 
defendants  agreed  that  they  would  come  In 
on  the  15th  for  the  money,  bnt  tbey  did  not 
agree  that  the  money  should  be  paid  at  the 
office  of  the  plaintiff,  or  that  the  place  of 
payment  should  be  changed  from  the  bank 
to  the  plalntlfiTs  office.  The  ccntTersatitm 
with  reference  to  the  taking  of  a  mortgage 
and  the  execution  of  a  deed  certainly  cannot 
be  dignified  as  an  agreement.  The  terms  and 
conditions  were  not  agreed  upon  by  the  par* 
ties.  The  minds  of  the  parties  did  not  meet 
as  to  the  form  or  character  of  the  mortgage. 
This  Is  admitted  by  tb»  plaintiff,  so  the 
agreement,  if  any  was  made,  would  not  ex- 
tend beyond  the  payment  of  the  $3,500;  and, 
inasmuch  as  the  place  of  payment  was  not 
changed  from  that  fixed  In  the  written  con- 
tract it  could  not  amount  to  a  modification 
of  such  contract,  and  cast  upon  the  defend- 
ants the  necessity  of  accepting  payment  at 
the  office  of  the  plaintiff  or  relieve  the  plain- 
tiff of  the  necessity  of  making  such  payment 
in  the  manner  fixed  by  the  contract  That  a 
written  contract  may  be  modified  by  a  8ul>se- 
quent  oral  contract  must  be  conceded;  but; 
where  It  is  claimed  that  an  oral  contract  vnis 
made  which  modifies  or  changes  a  written 
contract,  the  evidence  to  estabUsb  such  fact 
must  be  clear  and  satisfactory.  It  ought  not 
to  leave  any  uncertainty  as  to  the  Intent  of 
tbe  parties;  and,  to  entitle  the  plaintiff  to 
a  specific  performance  of  the  contract,  tbe 
evidence  should  show  clearly  and  satisfac- 
torily the  existence  of  a  contract  and  Its 
terms. 

In  the  case  of  Deeds  v.  St^hens,  10  Idaho, 
332,  79  Pac.  77,  this  court  held:  "The  rule 
is  well  established  that  one  who  seeks  to  en* 
force  a  q)eclfic  performance  of  a  contract  Is 
bound  to  establish  clearly  and  satisfticttHrlly 
the  existence  of  tlie  contract  and  its  terms.** 
This,  we  believe,  Is  the  rule  generally  recog- 
nized by  tlie  courts  of  the  land.  In  any  event, 
it  is  the  rule  in  this  state.  Counsel  for  re- 
spondent, however,  contend  that  the  cases  of 
Robblns  v.  Porter,  12  Idaho,  738,  88  Pac.  SO, 
and  Morrow  v.  Matthew,  10  Idabo,  423, 79  Pac. 
196,  announce  a  different  rule.  An  examina- 
tion of  these  cases,  however,  will,  we  think, 
readily  convince  any  one  that  the  court  did 
not  aimounce  a  different  rule  from  that  an- 
nounced in  Deeds  v.  Stephens.  The  case  of 
Bobbins  V.  Porter  refers  to  the  case  ot  Mor- 
row V.  Matthew,  and  seems  to  affirm  the  doc> 
trine  therein  announced.  In  the  latter  case 
the  court,  throu^  Justice  Ailsble,  says: 
"When  tbe  fact  Is  established  that  tbe  con- 
tract was  entered  Into  and  the  terms  and 
conditions  thereof  are  shown,  it  will  be  en- 
forced, whether  In  writing  or  parol.  It  !> 
also  true  that  tbe  courts  have  quite  generally 
held  that.  In  order  to  enforce  the  qteclflc  per- 
formance of  a  parol  contract,  it  must  be 
clearly  and  satisfactorUy  idiown  to  the  trial 
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«ourt  as  to  Its  execution  and  the  terms  and 
-conditions  thereof.  If  the  extract  has  not 
been  reduced  to  writing,  It  mnst  of  necessity 
rcQulre  a  greater  weight  of  evidence  to  es- 
tablish Its  existence,  and  the  terms  and  con- 
ditions thereof,  and  In  those  respects  satisfy 
the  mind  of  the  coort,  than  If  the  contract 
were  In  writing  and  produced  In  evidence. 
Where,  howvrer,  the  record  dlsdoses  auch 
facts  that  a  fiUr  and  reasonable  perscm  might 
conclnde  thotefrom  as  to  the  eiecntlon,  terms, 
and  condltiM*  of  the  Mmtract,  I  do  not  see 
bow  an  appaUate  court  Is  Jnstlfled  In  saying 
that  It  did  not  appear  clearly  and  satisfactor- 
ily to  the  trial  court"  This  Is  the  same  role 
as  annonnceii  In  Deeds  t.  Stq;}hais,  supra. 
The  force  of  this  rule  Is  apparent  In  this  case, 
for  we  find  the  original  contract  between  the 
parties  to  have  been  reduced  to  writing.  All 
the  details  are  set  out  In  said  contract  and 
time  is  made  of  Its  essence.  The  plaintiff 
DOW  contends  that  such  written  contract  was 
modified  1^  an  oral  agreement  afterwards  en- 
tered Into  by  the  parties.  To  sui^rt  this 
contention,  it  is  necessary  for  the  respondent 
to  establish  sacb  oral  agreement  and  clear 
sod  satisfactory  evidence. 

Counsel  for  respondent,  however,  relies 
upon  another  role  announced  and  followed  by 
this  court,  and  that  is  that,  where  there  Is  a 
substantial  conflict  in  the  evidence,  the  ap- 
pellate court  will  not  reverse  the  Judgment  of 
the  trial  court.  This  latter  rule  must  be  read 
and  eotuldered  In  the  light  of  the  former  rule, 
that,  to  entitle  a  person  to  spectflc  perform- 
ance of  a  contract,  the  evidence  must  estab- 
IlBb  the  contract  and  Its  terms  clearly  and 
satisfactorily.  Even  if  there  be  some  evi- 
dence to  support  the  contention  that  an  oral 
contract  was  made  which  modifies  a  written 
contract  and  to  enforce  which  an  action  Is 
brought,  still  it  cannot  be  maintained  unless 
the  evidence  is  clear  and  satisfactory.  A 
Eubstantlal  conflict  of  evidence  does  not  arise 
out  of  the  fact  that  there  is  some  evidence  to 
support  the  contract  The  conflict  must  be 
substantial  In  the  light  of  the  rule  that  the 
cvldoice  must  be  clear  and  satisfactory.  In 
other  words,  in  an  action  for  debt  and  that 
class  of  cases,  a  mere  preponderance  of  evi- 
dence Is  snffldent  to  Justify  a  verdict  and 
Judgment,  while  in  an  action  for  the  spectflc 
performance  of  a  parol  contract  the  evidence 
most  be  dear  and  satlsfactwy.  In  each  of 
these  classes  of  cases  a  different  degree  and 
greater  weight  of  evidence  Is  required  to 
support  the  Judgment  and  still  the  appellate 
tourts  have  held  In  these  cases  that  If  there 
Is  a  substantial  conflict  In  the  evidence,  the 
jndgmoit  will  not  be  disturbed  on  appeal. 
Id  the  face  of  these  different  rules,  it  is  self- 
evident  that  evidence  in  a  ease  where  mere 
preponderance  of  evldextee  is  required  might 
be  ooDSldered  by  the  appellate  court  as  being 
In  tobstantlal  conflict  whereas  the  same  de- 
gree of  evidence  in  the  latter  class  would  not 
be  considered  as  «Mwtitatliig  a  substantial 
•conflict  Tlw  determinatlcMi  as  to  whether  or 


not  there  la  a  substantial  conflict  In  the  evi- 
dence in  a  given  case  Is  determined  by  the 
rule  or  class  under  which  the  particular  case 
falls.  There  Is  no  substantial  conflict  in  the 
evidence  as  to  whether  the  written  contract 
was  modified  by  an  oral  agreement  If  the 
written  contract  was  not  modified,  then  the 
plaintiff  cannot  maintain  this  actlcm,  for 
there  is  no  pretense  that  the  plaintiff  com- 
piled with  the  written  contract 

The  respondent  also  contends  that  the  ap- 
iwllants  are  not  In  a  position  to  insist  upon 
the  forfeiture  In  this  case,  for  the  reason  that 
the  acts  of  the  appellants  were  the  cause 
which  led  the  respondent  to  fail  to  make  pay- 
ment of  the  fS,600  at  the  hank  as  provided  In 
said  contract  To  sustain  this  contention, 
the  respondent  relies  upon  the  principle  an- 
nounced in  the  case  of  Damon  v.  Cheney  (C.  C.) 
28  Fed.  600,  and  other  similar  cases  to  the 
effect  that,  where  there  has  been  a  part  per- 
formance and  a  forfeiture  of  all  that  has  been 
paid  ts  Insisted  upon,  a  court  of  equity  will 
turn  to  the  party  insisting  upon  the  for- 
feiture, and  Inquire  whether  his  conduct  falls 
In  the  dightest  degre&  Applying  this  rule 
to  the  case  at  bar,  it  will  be  observed  that 
the  appellants  did  not  fall  to  meet  every  ob- 
ligation contained  In  the  contract  There  was 
nothing  to  which  the  ap[>ellants  agreed  which 
th^  failed  to  perform.  The  failure  was  all 
upon  the  part  of  the  respondent  It  was  at 
Its  Bolldtation  that  the  defendants  even  dis- 
cussed and  considered  the  question  of  ac- 
cepting a  mortgage.  It  was  through  respond- 
ent's acta  ttiat  the  $6,000  was  paid  at  the  of- 
fice of  the  respfmdent  It  was  respondent 
asking  for  favors,  and  not  appellants.  There 
Is  nothing  in  the  evidence  In  this  case  which 
shows  that  the  conduct  of  the  appellants  in 
any  way  misled  the  respondent  or  caused  It 
to  fall  to  keep  or  perform  Its  part  of  said  con- 
tract. We  find  nothing  in  the  conduct  or 
acts  of  the  appellanto  which  amounted  to  a 
waiver  of  their  rights  under  said  contract 

Counsel  for  respondent  further  argue  that 
the  appellants  could  not  accept  the  96,000 
paid  on  May  1st  and  retain  it  and  declare  a 
forfeiture  for  failure  to  make  other  payments 
specified  In  said  contract  without  notifying 
the  respondent  of  their  intention  to  declare 
a  forfeiture  and  the  respondent  given  a  rea- 
sonable time  in  which  to  comply  with  said 
contract  This  is  not  the  law.  We  are  not 
aware  of  any  authorities  which  hold  that 
where  time  Is  made  of  the  essence  of  a  con- 
tract and  payments  are  not  made  in  accord- 
ance with  such  contract  that  the  other  party 
Is  required  to  serve  notice  upon  such  default- 
er of  the  Intention  to  declare  such  contract 
forfeited,  unless  the  payments  be  made  in  ac- 
cordance therewith,  and  that  a  reasonable 
time  must  be  given  for  complying  with  said 
contract  Machold  v.  Faroan,  14  Idaho,  258, 
&4  Pac.  170;  Smith  v.  Krall,  0  Idaho,  635,  75 
Pac  263;  Kelaey  v.  Crowther,  162  U.  -S.  404, 
16  Sup.  Ct.  808.  40  L.  Ed.  1017;  Ky.  DIs.  & 
War^ouse  Co.  v.  Warwldc  Co.,  109  Fed.  280, 
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4B  0.  O.  A.  863;  Tarlor  t.  LoncworOi,  14  Pet 
172,  10  L.  Ed.  406. 

A  number  of  oOan  qneBtloiu  are  argued  np- 
<m  this  appeal;  bu^  Inasmndi  as  tbe  case 
must  be  reversed  and  a  Judgment  must  be  or- 
dered In  flsTOT  of  apptilants,  it  Is  nnnecessary 
to  omslder  snch  qnesttons.  Tbe  judgmrat  In 
Oils  case  will  be  Terersed,  and  the  trial  court 
Is  directed  to  make  flndlngs  and  enter  judg- 
ment in  accordance  with  this  opinion.  Costs 
awarded  to  the  aiqpellants. 


AILBHIS!,  a  J.,  and  SULUVAN,  J., 
car. 


con- 


CARSGAIiLBN  et  aL  t.  OCBUB  CALBNB  & 
ST.  JOB  TBANSP.  CO,,  Umited. 

(Snprune  Court  of  Idaho.   Nor.  24,  lOOS.  On 
Behoarlng,  Dea  21, 1908.) 

1.  PLUDura  (H  11*)— Mattib  ow  EvioKnoE. 

A  cMnplaint  for  damagw  which  cfaargeB  the 
ultimate  facta  necessorjr  to  be  established  (or 
recovery  is  sufficient. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  I  31 ;  Dec  Dig.  | 

2.  EVIDBNCB  (S  646*)— EXPEBT  TlSSTIHOITT. 

There  Is  no  fixed  and  invariable  mle  estab- 
lished hy  whidi  a  trial  judge  shall  determine 
the  exact  degree  and  amount  of  knowledge,  ex- 
perience, and  slcill  an  exx>ert  shall  possess  be- 
fore permittiiv  him  to  teetifr  before  the  Juiy. 
His  competency  to  testify  must  be  determined 
br  the  court. 

[Ed.  Note.— For  ottier  caaoa,  see  Evidence, 
Cent  Dig.  I  2363;  Dee.  DigT  r546.*] 

3.  Trial  (|  140*)  —  Expgbt  Evidxncb  — 
Weight  and  Cbedibii.ity'. 

The  weight  and  credibility  of  the  evidence 
of  an  expert  witness  given  to  the  Jury  is  to  be 
judged  solely  by  them,  and  such  weight  and 
credence  will  be  given  It  by  the  Jury  as  they 
think  It  Justly  entitled  to;  and,  if  ft  runs 
counter  to  their  convictions  as  to  the  troth  of 
the  matter  in  the  exercise  of  their  own  judg- 
ment, they  may  disregard  it  entirely. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dtg.  8<  334,  835 ;  Dec.  Dig.  {  140.*] 

4.  Collision  (S  16*)— NEOLiaEncB— How  Db- 

TE  RUINED. 

In  an  action  (or  damages  caused  by  a  col- 
lision between  two  boats,  the  test  of  negligence 
is  not  that  the  pilot  might  have  done  any  one  of 
a  nomber  of  things  other  than  what  he  did  do 
under  the  particular  circumstances,  and  thereby 
avoided  the  accident,  but  rather.  Was  he  negli- 
gent and  careless  in  doing  the  particular  thing 
he  did  do  at  the  time  and  under  the  drcum- 
staoces  as  they  confronted  him? 

[Ed.  Note.— For  other  cases,  see  CoUidcm, 
Dec  Dig.  {  16.*] 

5.  Collision  (|  16*)— Neoliornce  or  Pilot. 

In  determining  the  negligence  of  a  steam- 
boat pilot  in  the  case  of  a  collision,  his  acts  and 
conduct  must  be  Judged  in  view  of  the  dan< 
gen,  emergency,  and  conditions  as  th^  sur- 
rounded him  at  tbe  time  and  place,  when  and 
where,  tbe  accident  occurred. 

[Ed.  Note.— For  other  cases,  see  Collidon, 
Dec.  Dig.  1 16.*] 

6.  Appeal  and  Ebbob  (|  1052*)— Habulesb 
Ebrob— ADUissiBiLirr  of  Evidence. 

Where  the  plaintiff,  on  cross-examination 
of  the  idiot  on  defendant's  steamer,  asked  the 


witness  If  he  did  not  at  a  spedBed  time  and 
place  subsequent  to  the  collision,  and  in  tbe 

Eresence  of  certain  witnesses,  say,  "I  did  not 
now  anything  about  running  the  Idaho,  and  I 
told  them  so,  and  they  forced  me  into  it,"  and 
the  witness  denied  ever  making  such  a  state- 
ment and  the  plaintiff  in  rebuttel  produced  the 
persons  supposed  to  have  bom  present  wlio  tes- 
tified, over  defendant's  objection,  that  the  pilot 
had  made  such  statement,  and  the  action  of  the 
court  in  admitting  such  evidence  is  assigned  as 
error,  and  It  appeais  from  the  evidence  in  tbe 
record,  as  te  ue  actual  facte  constituting  the 
n^Ilgenc^  that  the  verdict  could  not  have  twoi 
different  from  what  it  was,  held,  that  It  is  nn- 
necessary for  the  court  to  determiiie  tha  ad- 
missibility of  sndi  evidence. 

[Ed.  Note.— For. other  cases,  see  Appeal  and 
Error.  Cent  Dig.  1  4177;  Dec.  Dig.  f  1052.*] 

7.  GoLLiBion  a  1^)— LxoHra— Faxlubi  » 
Display. 

Where  there  Is  no  stetnte,  munidpal  ordi- 
nance, port  or  harbor  regulation  requfiing  the 
dialling  ot  a  signal  li^t  oa  a  steamer,  vessel, 
or  ciaft  at  particular  times  or  under  given  cir- 
cumstances, it  is  not  n«ligenee  per  se  not  to 
display  sacb  light,  but  the  necessity  will  be  a 
question  of  fact,  to  be  determined  by  the  jury 
under  tbe  particular  facte  and  circa  ma  tancea 
each  separate  case. 

[Ed.  Note.— For  other  cases,  see  Collinon, 
Cent  Dig.  |  106;  Dec  Dig.  S  140.*] 

8.  Collision  (|  75*)— Vessel  at  Anchob— 

LlQHTS. 

Where  a  vessel  is  moored  in  a  idace  of 
usual  and  ordinary  safSty,  and  wbeie  but  few 
vessels  are  ^rlng  and  at  a  point  vrheie  other 
vessels  are  not  likely  to  be  running,  and  out 

of  the  way  of  incoming  and  outgoiog  vessels, 
and  there  is  no  law  or  harbor  rule  or  regula- 
tion requiring  the  displaying  of  a  signal.  It  is 
not  negi^ence  to  fail  to  display  such  l^bt 

[Ed.  Note— For  other  cases,  see  CollUcm, 
Cent  Dig.  8  105 ;   Dec  Dig.  I  75.*] 

0.  CoLLiaiON  ({  128*)— Dahaobs. 

Where  a  combination  steamboat  and  pile 
driver  is  shown  to  have  been  engaged  in  regular 
work,  and  to  have  had  such  employment  as 
wouM  have  ^t  it  employed  untir  the  bay  in 
whidi  It  was  working  frose  up,  and  It  appears 
clearly  and  satisfactorily  what  ite  nst  earnings 
were  per  diem  at  the  time,  it  is  not  erroneous, 
in  an  action  for  damages  caused  by  a  collision, 
to  allow  the  owners  of  the  injured  vessel  to  re- 
cover the  per  diem  shown  to  have  been  ite  net 
earnings  for  the  number  of  days  the  vessel  was 
being  raised  and  was  undergoing  repairs. 

[Ed.  Note.— For  other  cases,  see  Collision, 
Cent  Dig.  f  282;  Dec  Dig.  i  128.*] 

10.  TBIAL  it  aSe*)— iNSIBUCTnONS— Contbib- 

TJTOBY  NBQLIOENCE. 

Where  the  InstrucUtHiB  requested  by  de- 
fendant on  the  subject  of  contributory  negli- 
gence were  involved,  mirieaJing  and  erroneous, 
and  were  rejected  by  the  court  and  the  court  on 
its  own  motion  instructed  the  Jury  that,  in  or- 
der to  find  for  the  plaintiffs,  they  must  be  aat- 
isfied  that  tbe  defendant  caused  plaintiffs*  boat 
"to  sink  without  any  fault  on  the  part  of  the 
plaintiffs,  or  either  of  thMn,**  hOd,  that  the  in- 
struction is  sufficiently  favorable  to  defendant 
on  the  question  of  contributory  negligence,  in 
the  absence  of  a  request  by  defendant  for  a  cor- 
rect instruction  on  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  II  62S-641 ;  Dec.  Dig.  1266.*] 

(Syllabus  by  the  ConrtO 

Appeal   fnon   District  Conrt,  Kootenai 

County;  W.  W.  Woods,  Judge. 


•Vte  other  esBss  see  same  topic  and  saetloa  NVMBIDR  in  Dee.  ft  An.  Digs.  1SQ7  U  date.  A  Begporter  latexea 
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Action  by  Ernest  J.  OarBcallen  and  Albert 
B.  Carscallen,  doing  btulnesB  as  Carecallea 
Brothers,  against  the  Cceur  d'Alene  &  St. 
Joe  Transportation  Company,  Umlted.  JodK- 
meat  for  plalnttlft,  end  defendant  anteala 
Affirmed. 

Robert  H.  Elder  and  Ohaa.  L.  Heltman, 
for  appellant  B.  XL  McFarlaud,  for  reapond- 
ents. 

AIIiSHIB,  d.  J,  This  Is  an  appeal  from 
a  Jodgment  and  an  wder  daijlnf  a  motlui 
for  a  new  trial.  The  plaintiffs  recovered 
Judgment  In  tiM  trial  oonrt  agatoat  the  de- 
fmdant  transportation  company  tor  11,701.60 
as  damages  alleged  to  have  beat  Incurred  by 
reason  ot  the  company's  steamboat  Idaho, 
ccdllding  with  and  sinking  the  plalntlfla*  c<»n- 
blned  steamboat  and  pile  drlrer.  The  plain- 
tiffs specially  pleaded  the  Items  of  damages 
claimed,  and  the  Jnry  returned  a  TWdlct  for 
the  full  sum  demanded  by  the  complaint. 
The  items  of  damages  claimed  are  as  fol- 
lows: 'X^ttels  and  effecti  lost  and  destroy- 
ed by  the  sinking  of  the  boat,  $381.65;  ex- 
penses Incurred  and  paid  out  for  raising  tibe 
boat,  9544.85;  loss  of  profits  and  earnings 
of  boat  and  pile  driver  for  27  days,  while 
out  of  use  and  being  raised  and  repaired,  at 
$25  per  day,  $675;  special  injury  and  dam- 
age to  boiler  caused  by  collision,  $100,"  The 
answer  In  the  case  pat  tn  Issue  alt  the  ma- 
terial allegations  of  the  complaint  It  would 
be  a  useless  task  to  discuss  and  consider  the 
assignments  of  error,  66  In  number,  eepa- 
ntely  and  In  detail.  We  shall  therefore  cod- 
Blder  only  such  specific  assignments  as  ap- 
pear to  us  to  require  special  attention,  and 
we  will  dispose  of  the  others  generally. 

There  Is  nothing  In  the  contention  that 
the  complaint  Jails  to  state  a  cause  of  ac- 
tion, and  is  particularly  defective  In  not 
properly  charging  negligence  on  the  part  of 
the  defendant  and  its  agents.  The  complaint 
stated  the  ultimate  facts  necessary  to  be 
pleaded,  and  Is  sufficiently  specific  to  enable 
defendant  to  Intelligently  answer  and  make 
a  CMnpIete  defoue  to  the  action  If  It  bad  a 
defensa  UcLean  r.  City  of  Lewlstou,  8 
Idahoi,  472,  69  Pac.  478;  U.  S.  Mail  Line  v. 
HcCracken  (Ky.)  33  S.  W.  82. 

It  is  contended  here  that  the  evidence  la 
Insuffldent  to  support  the  verdict  Appel- 
lant urges  that  there  was  an  utter  failure, 
on  the  part  of  the  plaintUb,  to  show  negU- 
seoce  In  running  the  steamer  Idaho,  and 
that  whatever  negligence  appears  In  the  case 
Is  the  negligence  of  the  plaintiffs  In  moor- 
ing and  anchoring  their  steamboat  and  pile 
driver,  and  not  having  a  light  out  at  the 
tlnie  the  colllalon  took  place.  We  have  ex- 
amined this  evidence  with  considerable  care, 
and  are  satisfied  that  It  was  sufficient  to 
Justify  the  jury  In  arriving  at  the  conclu- 
sion that  the  pilot  on  the  Idaho  was  n^U- 
geat  in  handling  his  boat  and  In  running 
down  the  ai^ellanfs  vessel,  and  that  the 


trani^rtatlon  company  was  guilty  of  neg- 
ligence in  the  selection  of  its  pilot  and  was 
chargeable  with  his  acts  and  conduct  It 
would  be  of  no  value  or  consequence  to  re- 
view the  evidence  here  at  any  length.  The 
general  outline  of  the  occurrence  Is  briefly 
as  follows:  On  the  12th  day  of  November, 
1906,  the  respondents'  combination  steam- 
boat and  pile  driver  was  tied  up  at  her  usu- 
al landing  place  near  the  sbore  at  Cceur 
d'Alene  City,  and,  so  far  as  we  can  discover 
from  the  record,  inside  of  the  line  of  usual 
and  customary  navigation  by  other  vessels. 
It  had  been  lying  at  the  same  place  for  10 
or  11  days.  It  was  fastened  or  tied  with 
tapea  to  the  dock.  It  did  not  display  any 
light  (m  board  the  night  of  the  collision,  and 
the  evidence  does  not  disclose  that  It  was  In 
the  habit  of  displaying  a  light  when  moored 
at  this  dock,  nor  does  it  show  that  any  such 
custom  prevailed  In  the  Cflsnr  d'Alaie  Olty 
harbor.  On  the  evening  ol  this  same  day 
the  Idaho  came  Into  port  some  time  after 
dark,  and,  in  trying  to  make  her  slip  or 
landing,  stmA  a  duster  of  idling  on  tiie 
east  side  of  the  dock,  swung  around  and 
backed  in  the  direction  of  the  pile  drivw. 
The  steamer  bodced  at  full  speed,  and  ran 
its  stnn  into  respondoittf  pile  driver,  broke 
down  the  dock  to  which  It  was  tied,  and 
carried  tlie  pile  driver  about  1,000  taet  ont 
to  the  open  sea  from  the  idace  when  it  bad 
been  moored,  and  there  the  pile  driver  sunk. 
The  evidence,  .on  the  part  ot  the  owners  of 
the  Idaho,  Is  to  the  ^Eect  that  a  heavy  wind 
or  gale  struck  the  steamer  Just  before  going 
Into  port,  and  made  It  very  difficult  to  man- 
age, and  resulted  In  driving  It  onto  the  pil- 
ing as  It  came  up  to  Its  slip  at  the  dock. 
The  evidence,  on  the  part  of  the  owners  of 
the  pile  driver,  was  to  the  effect  that  the 
wind  that  evening  was  not  severe  or  at  all 
unuanal.  There  Is  also  a  great  deal  of  evi- 
dence going  to  Show  that  the  pilot  on  the 
Idaho  was  Incompetent  and  unskUlful  and 
unfit  for  duty  on  such  vessel,  and  that  the 
accident  occurred  by  and  on  account  of  his 
n^llgence  and  unskillful  management  In  op- 
erating the  boat  and  making  his  landing  and 
backing  against  respondents'  boat  There  Is 
evidence  on  the  part  of  the  appellant  tend- 
ing to  show  that  he  was  reasonably  well 
qualified,  and  exercised  due  diligence  in  op- 
erating and  managing  the  boat  There  Is, 
however,  to  our  minds  abundant  evidence 
In  the  record  to  Justify  the  Jury  In  conclud- 
ing that  the  collision  occurred  on  account  of 
the  negligoice  and  carelessness  or  Incom- 
[>etency  of  the  pilot  on  the  steamer  Idaho. 
Appellant  takes  exception  to  the  ruling  of 
the  court  In  admitting  the  evidence  of  a 
number  of  so-called  experts,  who  testified 
as  to  the  proper  manner  of  handling  the 
Idaho  on  the  occasion  of  this  collision,  and 
of  the  unskillful  and  negligent  manner  in 
which  the  pilot  maneuvered  the  boat  These 
witnesses  were  allowed  to  express  o^nlons, 
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based  upon  the  evidence  given  by  other  wit- 1 
nesses,  as  to  what  was  a  proper,  and  what 
an  Improper,  method  of  handling  tbe  boat 
and  making  her  Blip  at  the  dock.  These  wit- 
nesses all  appear  to  haye  been  more  or  less 
skilled  In  naTlgatton.  but  the  particular  ob- 
jection was  made  that  they  did  not  show 
tbemselves  to  be  skilled  in  the  handling  of 
a  boat  of  the  class,  size,  and  character  of 
the  Idaho.  We  do  not  consider  the  objection 
well  founded.  No  very  nice  distinction  has 
ever  been  drawn  or  fixed  rule  established  by 
which  a  trial  judge  shall  determine  the  exact 
amount  of  knowledge,  experience,  and  skill  a 
so-called  expert  shall  have  before  permitting 
him  to  testify  before  the  Jury.  Tb&t  ques- 
tion must  be  determined  In  the  first  Instance 
by  tbe  court  Rogers  on  Expert  Testimony, 
H  1  to  4.  After  the  evidence  Is  In,  its  weight 
and  credibility  U  to  be  judged  solely  by  the 
Jury,  and  they  will  give  It  such  weight  as 
they  think  it  is  entitled  to,  and,  Indeed,  If  It 
runs  counter  to  their  convictions  of  truth, 
in  the  exercise  of  their  own  knowledge  and 
judgment,  they  may  disregard  it  entirely, 
Rogers  on  Expert  Testimony,  S  207;  Lawson 
on  Expert  and  Opinion  Evidence,  182;  The 
Conqueror,  166  U.  8.  131.  17  Sup.  Ct  610,  41 
L.  Ed.  947.  A  jury  composed  of  intelligent 
men,  drawn  from  the  different  callings  and 
engagements  of  life,  will  generally  be  able 
to  determine,  from  the  examination  of  the 
expert,  the  value  of  his  opinions  on  the  par- 
ticular subject  under  Investigation. 

Considerable  evidence  was  Introduced  by 
experts  to  the  effect  that  the  pilot  could 
have  maneuvered  the  boat  In  a  different 
manner  from  what  he  did,  and  thereby  have 
avoided  the  accident,  and  also  to  the  effect 
that  there  was  no  occasion  for  backing  at 
all,  and  by  others  showing  that  he  might 
have  backed  directly  out  to  open  sea  Instead 
of  in  the  direction  of  the  pile  driver.  To 
our  minds,  however,  that  class  of  evidence 
la  of  hut  little  consequence.  The  test  of 
negligence  in  such  a  cue  Is  not  that  tbe 
pilot  might  have  done  any  one  of  a  nnmtwr 
of  other  things  at  the  time  and  under  the 
circumstances,  but  rather.  Was  he  careless 
and  negligent  in  doing  the  particular  thing 
he  did  at  tbe  time  and  under  the  circum- 
stances confrontinc  him?  This  rule  la  aptly 
stated  by  the  Supreme  Court  of  tbe  United 
States  In  case  of  Tbe  Nevada  v.  The  Quick, 
106  U.  &  164,  1  Slip.  Ct  284,  27  L.  Ed.  149, 
as  followa:  *The  errait  Is  always  a  great 
teacheTi,  Th^  might  have  stayed  out  In  the 
river  and  not  raitered  the  slip;  or,  having 
entered,  they  might  have  gone  to  the  bulk- 
head, and  stayed  there  until  The  Nevada 
left  But  these  possiblUtleB  are  not  the 
criterion  by  which  they  are  to  be  Judged. 
The  question  Is,  Did  they  do  all  that  rea- 
sonable prudence  required  them  to  do  under 
the  circumstances?  And  this  question,  we 
think,  must  be  answered  in  tbe  afflnnative." 
After  an  event  has  transpired  or  an  accident 


occurred,  It  is  always  easy  enough  for  per- 
sons to  sit  bac^  In  cool  deliberation,  removed 
from  the  surrounding  dangers,  excitement, 
and  circumstances  of  the  occurrence,  and 
tell  how  a  party  might  and  should  have  act- 
ed In  order  to  avoid  danger  or  difficulty. 
But  It  is  a  very  different  thing  when  called 
upon  to  act  under  the  excitem»it  dangers, 
and  difficulties  of  the  occasion.  The  test  is 
not  what  he  might  have  done,  but  whether 
what  he  did  in  fact  do  was  such  as  a  rea- 
sonable man  might  do  under  tbe  same  condi- 
tions and  circumstances.  The  evidence  In 
this  case  was  sufficient,  however,  to  justify 
tbe  jury  In  concluding  that  this  pilot  was 
either  Incompetent  for  the  duties  of  a  pilot, 
or  else  was  careless  and  negligent  In  han- 
dling the  iKKtt,  in  either  of  wtiich  events  the 
company  would  be  liable  for  his  acts  and 
conduct. 

In  attempting  to  establish  the  negligence 
of  the  defendant  counsel  for  plaintiffs  oa 
cross-examination  asked  the  witness  Carl 
Falk,  who  was  the  pilot  on  the  Idaho,  wheth- 
er or  not  on  the  second  night  after  tbe  ac- 
cident. In  the  Lake  View  saloon  in  Coeur 
'  d'Alene  City,  In  the  presence  of  William  Farr 
and  Ben  Woods,  he  did  not  state  to  Farr  In 
S[>eaklng  of  the  accident  as  follows:  "I  did 
not  know  anything  about  running  the  Idaho, 
and  I  told  them  so,  and  they  forced  me  into 
it."   Counsel  for  defendant  objected  to  this 
question,  and  their  objection  was  overmled. 
and  they  assign  the  action  of  tbe  court  as 
error.    Plaintiffs  also  asked  this  same  wit- 
ness on  cross-examination  If  he  did  not  make 
a  similar  statement  to  plaintiff  Ernest  Car- 
seal  1  en  the  next  morning  after  the  accident 
Falk  denied  making  such  statement,  either 
in  the  Lake  View  saloon  or  to  the  plaintiff 
Carscalleu.      Plaintiffs    thereafter  called 
Woods  and  Carscallen.  each  of  whom  testi- 
fied that  defendant's  pilot  Falk,  had  made 
the  statements  that  had  been  embodied  in  tbe 
questions  propounded  to  Falk.  The  defend- 
ant assigns  these  rulings  of  the  court  In  the 
admission  of  this  evidence  as  error,  and  con- 
tends that  auch  evidence  Is  Inadmissible  for 
ttie  reason  that  declarations,  made  by  an  ena- 
ploye  and  special  agent  of  the  defendant  sub- 
sequent to  the  accident,  were  not  a  part  of 
the  ree  gestae,  and  were  merely  the  second- 
hand or  hearsay  atatemmts  of  an  opinion 
that  the  witness  is  supposed  to  have  ex- 
pressed to  his  employer.  Connsel  urge  that 
this  falls  under  the  rule  as  announced  In  tbe 
following  cases:    1  Ency.  of  Br.  324-327; 
Blgley  T.  Williams,  80  Fac.  116;  Steamship 
Ca  T.  Landreth,  102  Pa.  186,  48  Am.  Bep. 
106;  The  Roman  (C.  C.)  14  Fed.  62;  The 
Fanwood  (D.  C.)  61  Fed.  528 ;  Rogers  r.  Mo- 
Cune,  19  Mo.  67a  As  we  view  the  evidence, 
however,  It  is  unnecessary  for  us  to  deter- 
mine whether  or  not  this  evidence  was  ad- 
missible, for  the  reason  that  if  Inadmissible, 
It  only  tended  to  corroborate  the  actual  facts 
constltatlng  the  negligence,  wlUch  facts  ar* 
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Kbnndantly  ihown  In  the  recoM  by  other 
erldeDce,  and  the  verdict  could  not  hare 
been  different  If  this  evidence  had  been  ez- 
doded.  We  find  no  reversible  error  In  any 
of  the  other  mllugs  of  the  court  on  the  ad- 
mlsBlon  or  rejectlou  of  evidence.  We  think, 
however,  that  the  objections  of  the  appellant 
were  wen  taken  to  the  Introdnctlon  of  the 
]ine  of  evidence  produced  by  plaintiffs,  to  the 
effect  that  the  Idaho  could  have  been  safely 
docked  in  her  slip  by  varlooa  other  manen- 
vera  than  that  taken  by  the  pilot  As  above 
stated.  It  Is  not  a  question  as  to  whether  this 
could  have  been  done  safely  in  any  other 
manner,  bat  the  real  qaestion  48,  Was  the 
pilot  negligent  In  parsolng  the  particular 
eonrse  lie  did  pursue?  Tbls  evidence,  how- 
ever, was  not  of  such  a  nature  as  to  afford 
groonda  of  reversal  of  the  judgment 

Appellant  assigns  as  error  the  action  of 
the  court  In  vlng  a  number  of  Instructions, 
and  also  refusing  certain  InstrucUons  re- 
qnested  hy  defendant  .^qpellant  contended 
all  the  way  through  the  trial  and  so  con- 
tends here,  that  the  plalntUts  were  guilty 
of  coatribntory  negligence  in  not  displaying 
a  light  on  their  boat  and  pile  drlv«  on  the 
night  of  this  collision.  Tba  court  Instructed 
the  Jury  that  Hiere  Is  no  law  In  force  In  tbla 
state  requiring  steamboats  or  vessels  or  oth- 
er crafts,  while  moored  or  tied  up  at  their 
uBoal  mooring  place  on 'the  shore  or  dock  of 
any  lake  or  river,  to  display  any  light  or  oQi- 
er  sIgnaL  Ai^lant  conq;>laln8  of  this  In- 
struction, and  insists  that  it  Is  per  se  n^ 
liseuce  for  such  a  craft  as  plaintiff^  to  be 
tied  up  at  a  dock  where  other  boats  are  ciHn- 
Ing  and  going,  without  displaying  a  signal 
light  Many  authorities  are  cited  on  this 
ix^t  some  of  which  are  to  the  effect  that  It 
Is  per  ae  negligence  for  a  boat  or  vessel,  tied 
up  at  dock  or  In  any  harbor,  not  to  display 
a  algnal  light  after  daA.  Other  authorities 
si^  that  It  is  a  qoestkm  of  ftct,  to  be  de- 
termlned  In  the  particular  case,  and  with 
reference  to  the  locality  of  the  vesseL  As  we 
read  and  understand  the  rule  announced 
various  authorities  on  this  subject,  It  is  this: 
That  wliere  the  law  or  municipal  ordinance, 
or  rule  or  regulation  of  the  port  or  harbor 
wherein  the  vess^  la  moored,  requires  the 
display  of  a  signal  li^t,  thai  it  is  negligence 
on  the  part  of  the  owners  of  the  vessel  not  to 
do  sc^  and  if  a  collision  happens  when  no 
such  signal  light  is  dlqplayed,  the  vessel  so 
hi  deCsnlt  will  be  tdiargeable  with  negligence. 
The  James  Oray  v.  The  Jcba  Vnaer,  21  How. 
184, 18  L.  Bd.  106 ;  Innls  v.  Steamer  Senator, 
1  OaL  400,  M  Am.  Dec  805;  Slnqrson  v. 
Hand,  6  Whart  (PaJ  811,  86  Am.  Dec  281; 
Bigley  T.  Williams,  80  Pa.  107 ;  TbB  Alabama 
(D.  O)  26  Ted.  888.  It  on  the  other  hand, 
there  ia  no  statute,  municipal  wdinance,  port 
or  harbor  rule  or  regidatlim  requiring  the 
display  of  sndi  light,  th«i  It  becomes  pure- 
ly a  qneattfm  of  fact  under  the  circumstances 
«rf  the  occnrreDce  to  be  determined  in  aadi 
partlcniar  case.  Caxsl^  t.  Vtltt,  21  Pldt 
e6P.-40 


(Mass.)  254,  32  Am.  Dec.  239.  If  a  veisei  la 
at  anchor  In  a  harbor  where  there  are  a 
great  many  steambOBts,  vessels,  and  crafts, 
and  at  such  a  place  that  the  vessels  coming 
and  going  would  be  likely  to  collide  with 
her  unless  she  displayed  a  signal,  then  it 
would  be  negligence  not  to  do  so.  If,  on  the 
other  hand,  a  vessel  is  moored  in  a  place 
where  but  few  vessels  are  plying,  tnd  at  a 
point  where  other  vessels  are  not  likely  to 
be  coming  and  going,  and  out  of  the  way  of 
Incoming  and  outgoing  vessels,  then  there 
would  be  no  negligence  in  not  displaying  a 
light.  Ure  V.  Ooffman.  60  U.  S.  66, 15  L  Ed. 
567 ;  B.  &  O.  Ry.  Co.  t'.  Transportation  Co. 
32  Ohio  St  186.  In  the  case  at  bar  the  com- 
bination steamboat  and  pile  driver,  had  been 
anchored  at  this  dock,  and  at  the  same  piace^ 
fonlO  or  11  days,  and  the  pilot  of  the  Idaho 
admlta  that  he  had  seen  the  vessel  standing 
there.  He  knew  the  location  of  the  dock 
where  this  vessel  was  tied.  He  was  also 
operating  a  search  tight  on  the  Idaho  as  he 
canie  into  ttxe  dodc,  and  passengers  on  the 
Idaho  saw  the  pile  driver.  Plalntifits  could 
not  be  charged  with  negligence  per  se  for 
failure  to  display  a  light  on  their  vessel  un- 
der these  drcumstancKk  It  was  purely  a 
question  of  fact  for  the  Jury,  and  they  were 
Justified  ia  concluding  that  there  was  no 
negligence  on  the  part  of  the  plalntlfib  In  this 
reqtect 

Appellant  complains  of  the  action  of  the 
court  In  giving  iflalntlffB*  Instruction  No.  8  on 
the  measure  of  damages  to  be  awarded  in 
Qie  event  tbej  found  in  favor  of  the  plaln- 
tUb.  The  particular  cause  of  complHlut  Is 
found  in  that  part  of  the  Instruction  wherein 
the  court  told  the  Jury  that,  among  othw 
Items  of  damages,  they  might  award  plain- 
tiffs such  amount  as  they  might  be  reason- 
ably satlsfled  from  tlie  evidence  the  plain- 
tiffs would  have  earned,  by  the  use  of  their 
combined  pile  driver  and  Msamboat,  durhig 
the  period  tn  which  the  hoat  was  being  raia- 
ed  and  undergoing  repairs  and  being  made 
ready  fOr  service  as  it  had  been  prior  to  the 
collision.  Appellant  cont^ids  that  the  meas- 
ure of  damages  for  the  colllirion  Is  the  rea- 
sonable cost  of  raising  and  repairing  the  boat 
and'  hiring  another  boat  during  the  time  of 
making  repairs,  not  asceedlng  at  any  Ume 
the  value  of  the  boat  and  In  support  of  this 
proposition  cites:  The  Baltimore  v.  Bow- 
land.  7B  U.  8.  877, 10  L.  Bd.  463:  WUllamson 
V.  Barrett  18  How.  100,  14  L.  Ed.  68;  Wet 
more  v.  The  Granite  State,  70  U.  S.  310,  18 
U  Bd.  170.  At  flnt  Uush  one  would  con- 
clude Out  there  Is  a  great  diversity  of  opin- 
ion aa  to  tlw  measure  of  damages  In  sudi 
cases,  but  a  cartful  consideration  of  the 
cases  and  the  particular  statutes,  ordinances^ 
or  regulations  to  which  they  are  xef^wble 
and  mdet  which  they  were  decided,  aa  w^ 
as  the  peculiar  facts  of  each  csb^  tends  vary 
greatly  to  reconcile  the  authorities  and  de- 
duce from  them  one  g«ieral  rule.  It  Is  safi 
to  statSb  as  a  geowally  aoc^ted  mls^  tha^ 
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In  case  of  collision  and  Injury  to  a  Tesael  or 
craft,  where  It  la  shown  with  reasonable 
certainty  that  the  nmei  waa  either  engaged 
In  the  performance  of  a  contract,  or  upon 
such  work  as  In  all  probability  It  wonld 
bare  continued  at  bnt  for  the  accident.  If 
damages  are  recovered  at  all,  they  will  be 
meaanred  by  what  Is  shown  to  hare  been  the 
net  earnings  of  the  Teasel  at  the  time  of  ttM 
collision.  This  may  be  shown  by  the  books 
of  the  company  or  by  the  direct  evidence  of 
such  of  Its  officers  and  agents  as  ai%  In  a 
position  to  testis,  directly  and  positively  on 
that  subject  In  some  cases  the  company 
have  hired  and  anbstltnted  another  vessel 
for  the  one  Injnred,  and  in  those  cases  the 
damages  for  the  vessel  being  laid  off  daty 
have  been  meaanred  1^  the  rental  valne  of 
the  vessel  snbsUtuted.  The  Emma  Kate 
Ross,  SO  Fed.  846,  2  O.  O.  A.  56;  The  Ami- 
able Nancy,  8  Wheat.  646.  4  L.  Gd.  456:  The 
North  Star  (D.  C.)  44  Fed.  492;  The  City  of 
Alexandria  (D.  C.)  40  Fed.  697.  It  has  also 
been  said  that  the  rental  value  Is  the  proper 
measure  of  damages  In  cases  where  It  ap- 
pears that  another  vessel  could  have  been 
hired  to  perform  the  same  servtces  during 
the  period  while  the  Injured  vessel  was  un- 
dergoing repairs.  It  does  not  frequently  oc- 
cur, however,  that  a  suitable  vessel  can  be 
found  that  can  be  hired  as  a  substitute,  and 
In  such  cases  resort  must  necessarily  be  had 
to  some  other  method  of  determining  the 
amount  of  damages  caused  by  the  lay-oCT. 
This  rule  and  Its  exceptions  Is  well  stated 
In  case  of  The  Conqueror,  166  U.  S.  110,  17 
Sup.  Ct.  510,  41  L.  Ed.  937,  wherein  Mr. 
Justice  Brown,  speaking  for  the  court,  said: 
"The  difficulty  is  In  determining  when  tbe 
vessel  has  lost  profits  and  the  amount  there- 
of. The  beet  evidence  of  damage  suffered  by 
detention  Is  the  sum  for  which  vessels  of 
the  same  size  and  class  can  be  chartered 
In  the  market  Obviously,  however,  this  cri- 
terion cannot  be  often  applied,  as  it  is  only 
In  the  larger  ports  that  there  can  be  said 
to  be  a  market  price  for  the  use  of  vessels, 
particularly  if  there  be  any  peculiarity  in 
their  construction  which  limits  their  em- 
ployment to  a  single  purpose.  In  the  ab- 
sence of  such  market  value  the  value  of  her 
vtae  to  her  owner  In  tbe  business  In  which 
she  was  engaged  at  the  time  of  tbe  collision. 
Is  the  proi}er  basis  for  estimating  damages 
for  detention,  and  the  lx)ok8  of  tbe  owner 
showing  her  earnings  about  the  time  of  her 
collision  are  competent  evidence  of  her  prob- 
able earnings  during  the  time  of  her  deten- 
tion." See,  also,  The  North  Star,  151  Fed. 
179,  80  C.  C.  A.  536 ;  The  Sanford  (C.  C.)  37 
Fed.  151.  In  this  case  tbe  plaintiffs  proved 
that  they  had  employment  at  the  time  of 
tbe  collision  which  netted  them  about  $40 
per  day,  and  It  was  stated  by  one  of  the 
plaintiffs  that  his  bocks  would  show  sncb  a 
profit  It  was  also  shown  that  they  entered 
inunedlately  upon  that  work  after  tbe  repair 
ot  the  boat,  and  omtlnued  until  the  bay  In 


which  th^  were  workb^  fn»e  np^  No  at- 
tempt was  made  by  the  Avoidant  to  show 
either  that  the  plalntlflB  could  not.  net  $40 
per  day  with  tbelr  boat  and  pile  (brlrer,  or 
that  th^  could  not  have  procored  woric,  nor 
did  the  def»idant  attnnpt  to  abov  that  any 
other  boat  could  have  been  blied  for  this 
work  or  the  rental  value  ot  sucb  a  boat  Tbe 
plaintiffs  bad  pleaded  that  tbey  could  earn 
$25  per  day,  and  tbe  court  limited  their 
right  of  recovery  to  that  sum.  Under  these 
facta  and  drcumstances  we  are  satisfied  that 
the  measurement  of  damages  adopted  In  tbta 
case  was  correct 

Appellant  also  assigns  as  error  tbe  refoaal 
of  the  court  to  give  a  number  of  inatructlons 
requested  by  defendant.  'Some  of  them  cor- 
rectly state  the  law,  while  others  do  not 
Tbose  correctly  stating  the  law  were  given. 
The  Incorrect  ones  were  properly  rejected 
Tbe  particular  complaint  made  by  appellant 
In  this  respect  is  that  the  court  did  not  go 
Into  tbe  question  of  contributory  negligence 
as  fully  In  his  instructions  as  the  def^dant 
requested.  There  are  two  objections  to  the 
Instructions  requested  by  the  defendant  on 
contributory  negligence.  One  Is  that  th^ 
do  not  correctly  state  the  law,  and  the  second 
Is  that  they  are  argumentative,  and  too 
much  Involved  to  have  enlightened  the  jury 
on  the  subject.  The  Jury  were  told,  however, 
by  the  court  that  they  must  find  that  the  col- 
lision occurred  "wlUraut  any  fault  on  the 
part  of  plaintiffs  or  either  of  them"  In  order 
for  plaintiffs  to  recover.  This  was  more  fa- 
vorable to  defendant  than  to  plaintiffs.  Con- 
tributory negligence  is  a  matter  of  defense 
In  this  state.  The  burden  of  proving  contrib- 
utory negligence  rests  on  the  defendant 
Adams  v.  Bunker  Hill,  etc.,  Co.,  12  Idaho, 
642.  89  Pac.  624,  11  L.  R.  A.  (N.  S.)  844; 
Pllmer  v.  Traction  Co.,  14  Idaho,  327,  94  Pac 
432.  There  was  no  attempt  to  prove  negll- 
geuce  on  the  part  of  the  plaintiffs  In  any 
respect  except  to  show  that  no  light  was  dis- 
played on  plaintiffs'  boat  at  the  time  of  this 
collision,  and  the  contention  was  made  that 
the  failure  to  display  a  signal  light  was  neg- 
ligence per  se.  This  position,  as  before  stat- 
ed, was  untenable. 

We  find  no  error  that  would  require  a  re- 
versal of  the  judgment.  Upon  the  whole  rec- 
ord it  appears  to  us  that  the  judgment  in 
this  case  is  just  and  equitable,  and  is  sup- 
ported by  a  great  preponderance  of  the  evi- 
dence. I'he  Judgment  vrill  be  affirmed,  and 
It  is  so  OTdered.  Costs  are  awarded  in  fa- 
vor of  reqmndenta. 

SULLIVAN  and  STEWART.  JJ.,  concur. 

On  Petition  for  Rehearing. 

STEWART,  J.  The  appellant  ffiea  a  peti- 
tion for  rehearing  Id  this  case  upon  the  fol- 
lowing grounds:  First  appellant  contenda 
that  this  court  did  not  consider  or  pass  upon 
the  following  iuBtruction:  "The  Jury  Is  In- 
structed that  there  to  no  law  is  force  In  VOm 
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state  requiring  BteamboatB,  Teasds,  or  otlier 
crafts  anch  as  the  said  combination  pile 
driver  and  Bteamboat  of  the  plalntitFs,  while 
moored  or  tied  up  at  their  asnal  mooring 
place  or  on  the  shore  or  dock  of  any  labe  or 
river,  to  display  any  light  or  other  signal, 
nor  was  there  any  snch  law  In  force  in  this 
state  on  the  12th  day  of  November,  1906." 
This  court  did  consider  this  Instmctttm  in  the 
oplnioD,  and  held,  that  the  same  was  not 
erroneous,  and  counsel  In  the  petition  for 
rehearing  does  not  claim  tbe  instruction  was 
erroneous,  but  argues  that  by  tbe  giving 
of  this  Inatmctlon  the  Jury  were  told.  In  ef- 
fect, that  the  faUure  to  display  a  light  or 
other  signal  was  not  to  be  considered  by  tbe 
jury  in  determining  whether  or  not  the  plain- 
tiff was  guilty  of  contributory  negllgraice. 
This  Instmction  does  not  so  state.  It  mere- 
ly advises  the  Jury  that  there  was  no  law  In 
this  state,  at  the  time  of  the  accident,  re- 
qnlrlng  steamboats  or  combination  pile  driv- 
ers^ moored  at  a  place  or  on  tbe  shore  or 
dock  of  a  lake,  to  display  any  light  or  other 
signal,  but  the  Jury  were  not  advised  by  this 
Instruction  that  the  failure  to  display  a  light 
was  a  matter  they  could  not  consider  in  de- 
termining whether  the  plaintiff  was  guilty 
of  contributory  negligence.  The  statement  In 
this  Instruction  In  no  way  misled  the  Jury. 
It  simply  advised  them  that  tbe  failure  to 
display  a  light  was  not  per  se  negligence. 
The  Instruction  Itself  Is  not  erroneous,  and 
did  not  withdraw  from  tbe  Jury  the  right  to 
consider  whether  the  palintlff  was  guilty  of 
contributory  negligence  in  not  displaying  a 
light.  Whether  tbe  failure  to  display  a  light 
was  negligence  was  a  qnestloD  of  fact,  1^ 
to  tbe  Jury. 

It  Is  next  c(»nplained  that  tbe  court  erred 
in  Its  conclusion  as  to  tbe  rule  of  damages. 
This  question  1b  fully  ccmsldered  by  this 
court  in  the  original  opinion.  This  court  an- 
nounced tbe  rule,  "in  an  action  for  damages 
caused  by  a  collision,  to  allow  the  owners  of 
the  Injured  vessel  to  recover  tbe  per'  diem 
shown  to  have  been  Its  net  earnings  for  the 
number  of  days  the  vessel  was  being  raised 
and  was  undergoing  r^airs."  In  other  words, 
where  an  accident  occurs  and  it  requires 
time  to  raise  the  vessd  and  r^ir  it  and 
put  It  In  the  condltI<Hi  In  which  it  was  before 
the  accident,  the  owner  may  recover  as  dam- 
ages the  earning  capacity,  less  expenses,  dur^ 
tng  such  time,  and  this  we  understand  to  be 
the  correct  rule  as  announced  1^  tbe  weight 
of  authority. 

It  Is  next  urged  that  this  court  has  failed 
to  consider  instruction  No.  10,  requested  by 
the  appellant,  as  follows:  "The  court  In- 
structs the  Jury  that,  although  tbe  Jury  may 
believe  from  tbe  evidence  that  the  defend- 
ant's servants  were  guilty  of  n^llgence  which 
contributed  to  tbe  Injury  In  question,  still  if 
the  Jury  fnrOier  And  frrai  the  evidence  that 
the  plalntlfls  woe  also  guilty  of  negllgmce 
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which  contributed  to  the  Injury,  then  the 
plaintiffs  cannot  recover  In  this  suit"  This 
Instruction  was  considered  by  this  court  In 
connection  with  tbe  other  Instructions,  es- 
pecially the  Instruction  In  which  tbe  court 
told  the  Jury  "tb^  must  find  that  the  col- 
lision occurred  without  any  fault  on  the 
part  of  plaintiffs,  or  either  of  them,  in 
order  for  plaintiffs  to  recover,"  and  this 
court  held  that  the  Instructions  given  by 
tbe  court  In  effect  covered  the  request  made 
by  tbe  defendant,  and  that  It  was  not  error 
In  refusing  to  give  the  Instruction  requested. 
We  understand  the  rule  to  be  that  tbe  trial 
court  does  not  err  in  refusing  to  give  an 
Instruction,  although  It  suites  the  law  correct- 
ly, where  the  same  statement  of  the  law,  In 
effect.  Is  given  to  the  Jury  In  other  Instruc- 
tions. Appellant  also  contends,  that  this 
court  overlooked  the  evidence  which  tended 
to  prove  tbe  value  of  the  articles  lost  by  the 
iriiTfciiig  of  the  pile  driver,  and  that  the  evi- 
dence offered  was  not  sufficient  to  sustain 
the  verdict  of  the  Jury.  This  argument  Is 
based  upon  the  fact  that  the  complaint  al- 
leges that  the  plaintiffs  lost,  by  the  sinking 
of  tbe  pile  driver,  personal  property  of  the 
value  of  $881.65,  while  the  evidence  shows 
the  value  of  such  property  to  be  only  f321.95. 
An  examination  of  the  evidence  discloses 
that  the  plaintiff  was  unable  to  enumerate 
separately  many  of  tbe  articles  lost,  or  to 
give  their  value  when  testl^Ing  as  to  bis 
loss  by  the  sinking  of  the  pile  driver,  but 
the  witness  did  testify  that  he  had  a  mem- 
orandum of  the  articles  lost,  and  that  the 
value  of  the  same  was  9381  and  some  cents. 
This,  in  connection  with  the  value  of  the  par- 
ticular itons  given  by  the  witness  and  his 
statement  tbat  some  of  the  items  he  was 
unable  to  enumerate  or  give  the  value,  was 
Hufflctent  to  sustain  the  verdict  of  the  Jury, 
In  the  abs^ice  of  any  evidence  to  the  con- 
trary. 

We  bave  given  further  consideration  ta 
this  case  upon  tbe  petition  for  rehearing; 
and  are  satisfied  with  tbe  original  opinion 
rendered.  The  petition  for  a  rehearing  Is 
denied. 

AILSHIB,  a  J.,  and  SULLIVAN,  J„  con- 
cur. 


OBBTTBN  r.  OBBGON  R.  ft  NAYIOATION 

ca 

(Supreme  .Court  of  Idaho.    Dec.  1,  1906L 
RehearlDg  Denied  Dec  21,  1908.) 

1.  Railboads  (S  481*)— Fibes— AcnoHS— Evi- 

DBNCK— SUFFICIKNOT. 

In  an  action  airainst  a  railroad  company 
for  damages  caosed  by  fire  ait  frmn  an  engine 
mnning  on  defendants  road,  where  the  engine 
that  mast  have  set  the  flie  is  identified,  and 
it  is  shown  by  defendant's  witnesses  that  the 
particular  engine  tbat  set  the  flre  Is  no  better 
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than  any  of  Its  oOier  en^oes,  it  la  not  error  to 
admit  evidence  of  the  setting  of  otiier  fires  a 
short  time  preyions  to  the  destractiM  of  plain- 
tiff's property. 

[Bd,  Note.— For  other  cases,  see  Bailroads, 
Cent.  Dig.  H  1719^1723;  Dec.  Dig.  I  481.*] 

2.  SrmvQ  OF  FnuEB  bt  Other  Locohotivn. 

Under  snch  conditions  and  drcumstances, 
the  reasonable  lofereDce  of  fact  woald  be  that 
the  identified  engine  would  be  as  likely  to  throw 
igniting  sparia  and  live  coals,  and  set  the  fire, 
as  was  any  at  the  other  of  uie  ecHnpany's  en- 
gines that  are  shown  to  have  emitted  spans  and 
fire  atmut  the  same  time. 
8.  Railboads  (J  482*)— FiBKs— Actions— Pbb- 

SUHPnOKB  AND  BUBDBN  OT  PbOOF. 

In  an  action  against  a  railroad  company 
for  the  destruction  of  property  by  fire  set  by 
BpaAs  emitted  from  the  company  s  locomotive, 
it  is  sufficient  to  establish  a  prima  facie  caae  for 
the  plaintiff  to  show  that  fire  has  been  com- 
municated from  the  company's  engine  to  his 
property,  which  resulted  in  Its  damage  or  de- 
struction, and  such  proof,  when  made,  raises 
the  presumption  of  negligence  of  the  company 
either  in  the  construction  and  equipment  or 
management  and  operation  of  its  engine,  and 
casts  die  burden  upon  the  defendant  of  rebut- 
ting this  presumption  of  negligence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  S8  1731,  1733;  Dec.  Dig.  {  482.»] 

4.  Railroads  (8  480*)— Fibbs— Acnoifft— Pbb- 

BUUPnOKS  AMD  BUBDBN  OF  PBOOV. 

In  sndi  case,  the  fact  of  the  setting  of  the 
fire  by  defendant's  locomotive  having  been  prov* 
en  by  circumstantial  evidence  does  not  prevent 
the  presumption  of  negligence  on  the  part  of  the 
defendant  arising  uncler  the  rule  casting  the 
burdeu  of  rebntnng  such  presumption  on  the 
defendant.  A  fact  may  be  established  just  as 
fuiiy  hy^  drcumstantiaf  evidence  as  by  direct 
and  positive  evidence.  In  the  former  case,  how- 
ever, the  proof  of  the  one  fact  Inevitably  result- 
ed and  is  inferred  fnmi  the  proven  existence  of 
certain  other  facts.  It  does  not  arise,  however, 
by  operation  of  law  or  as  a  presumption  thereof. 

[EA.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §S  1710.  1718;  Dec  Dig.  «  480.*] 

5.  Railboads  (8  482*)- FiBEB— AonoHS— Pbe- 

SUlCPTIONa  AND  BUBDBN  OF  PBOOF. 

When  the  presumption  of  negligence  which 
thus  arises,  the  burden  of  rebutting  which  rests 
on  the  defendant,  Is  repelled  and  rebutted  by 
proof  of  proper  construction  and  the  use  of 
proper  appliances  and  careful  management  and 
operation,  the  plaintiff  cannot  recover  without 
producing  proof  of  actual  negligence  or  want  of 
ordinary  care. 

[Gd.  Note.— For  other  cases,  see  Railroads, 
Dec  Dig.  §  482.*] 

6.  Railboads  (8  473*)— FiBM— Gist  of  Ao- 
TioN— Negligence. 

In  cases  for  damages  caused  by  fires  set 
from  locomotives  of  a  railroad  company,  negli- 
gence is  the  gist  of  the  action. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec  Dig.  S  473.*] 

7.  Railboads  (g  482*)~Fibbi— Acnons— Evx- 

DENCB— SXJFFICIENCT. 

Facts  in  this  case  examined  and  considered, 
and  \eld  sufficient  to  go  to  the  Jnry. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  §  482.*] 

(Syllabus  by  the  Court.) 

Appeal  from  *  District  Court,  Shoshone 
County;  W.  W.  Woods,  Judge. 

Action  1^  S.  V.  Osbum  against  the  Oregon 
Railroad  ft  NaTigatlon  Company.    From  a 


judgment  for  plaintiff,  and  an  ordw  denying 
a  new  trial,  defendant  appeals.  Afiirmed. 

W.  W.  Cotton,  Carlton  Fox,  and  Henry 
F.  Conner,  for  appellant.  A.  O.  Kerns  and 
H.  E.  Worstell,  for  respondent 

AILSHIE,  C.  J.  This  action  was  institut- 
ed by  the  plaintiff  to  recover  the  sum  of 
$l,flOO,  the  value  of  a  bam  and  two  bob- 
sleds alleged  to  have  been  destroyed  by  fire 
set  from  the  defendant's  locomotlTe.  The 
plalntifTs  bam  was  located  on  lot  4,  in  block 
24,  of  the  town  of  Osbum,  Shoshone  county, 
and  was  45  feet  from  the  center  of  the  rail- 
road track  and  20  feet  firom  tlie  defendant's 
right  of  way.  On  the  morning  of  August  4, 
1907,  the  defendant  ran  an  excursion  train 
orer  Its  road  far  this  property,  and  soon  aft- 
er the  train  had  passed  the  fire  broke  out 
<m  the  roof  of  the  bam  on  tbe  side  next  to 
the  railroad  track,  and  the  building  and  bob- 
sleds were  destroyed  befbre  the  fire  oonld  be 
ocmtrolled.  A  verdict  was  r&dered  by  the 
jniy  In  tavor  of  the  plaintiff  for  the  snm 
of  $760.  The  defendant  moved  for  a  new 
trial,  and  appealed  from  the  Judgment  and 
order  dmytng  its  motion. 

On  the  trial  of  the  case*  tba  plaintiff  was 
allowed  to  prove  that  at  odier  times  sbortly 
prior  to  this  fire  the  defendant  company's 
iooomotlves  had  unltted  sparks  end  lln 
coals  and  thrown  them  to  a  greut  dMonco; 
ther^y  setting  otiia>  fires  along  the  Une  of 
Its  road.  Ntrmerons  fires  were  shown  to 
have  been  set  In  this  manner  In  the  rldnitr 
of  this  property,  and  It  was  also  Aown  that 
live  sparts  and  coals  had  been  thrown  as 
much  as  100  feet  and  crossing  ^tirely  over 
buildings,  and  dropping  In  the  street  m  the 
opposite  side.  Counsel  for  appellant  astigns 
as  error  the  action  of  the  court  In  admitting 
this  evidence,  and  contends  that,  where  the 
engine  which  alone  could  have  caused  the 
fire  Is  Identified,  evidence  that  other  engines 
of  the  defendant  at  other  times  and  places 
set  fires  or  threw  Igniting  sparks  Is  wholly 
inadmissible,  unless  there  Is  proof  that  the 
other  engines  were  In  the  same  condition  and 
operated  in  the  same  way  as  the  engine  that 
Is  shown  to  have  set  the  fire.  In  support  of 
this  [H'opositlaQ,  counsel  cite  the  following  au- 
thorities: Lesser  Cotto^  Co.  v.  SL  Louis,  etc, 
Ry.  Co.,  114  Fed.  133,  52  a  C  A.  06;  Shel- 
ly V.  PhUa.  Ry.  Co.,  211  Pa.  160,  60  Atl.  581: 
McFarland  v.  Gulf.  etc.  Ry.  Co.  (Tex.  Civ. 
App.)  88  S.  W.  4C0;  H.end^«on  v.  Pfalla.  & 
Reading  Ry.  Co.,  144  Pa.  461,  22  Atl.  851,  16 
U  R.  A  229,  27  Am.  St  Rep.  652;  Ry.  Co.  t. 
Home  Ins.  Co.  (Tex.  Ctf.  App.)  70  S.  W.  999; 
Texas  Midland  Ry.  Co.  v.  Moore  (Tex.  Civ. 
App.)  74  S.  W.  942;  Crlssey  v.  Fowler  Lbr. 
Ca,  17  Colo.  App^  275,  68  Pac  675 ;  Ocdllns  v. 
N.  T.,  etc.,  Ry.  Co.,  109  N.  Y.  243,  16  N.  B.  50. 
Plaintiff  did  not  know  and  was  not  aUe  to 
Identity  the  partteidar  engine  that  set  tUs  fiic^ 
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but  on  the  trial  It  was  admitted  by  coansel 
for  the  railroad  company  that.  If  the  fire  was 
set  at  all  by  the  company.  It  was  done  by  their 
engine  No.  186  which  palled  the  excnrsltm 
train  from  Wallace  to  Tekoa  on  the  morning 
of  August  4th.  With  the  engine,  therefore,  be- 
ing identified,  conn  Bel  contends  that  this  evi- 
dence of  other  Area  was  improperly  admitted 
under  the  mle  above  stated.  There  Is  one 
fact  that  appears  In  this  record  which  brings 
the  case  within  the  exception  Instead  of  the 
rnlfc  Appellant's  dlrislon  master  mechanic. 
William  Dressel,  was  on  the  stand,  and  testi- 
fied as  to  the  condition  of  the  company's 
locomotives  and  the  spark  arresters  that  were 
used  on  these  engines,  and  particularly  as  to 
the  condition  of  engine  Na  136.  On  the 
cross-examination  this  witness  stated:  "We 
make  It  a  point  to  maintain  them  in  the 
same  condition.  This  engine  is  not  a  bit 
better  than  the  rest  of  them."  As  we  nuder- 
stand  the  law,  this  evidence  placed  appel- 
lant's locomotive  No.  136  in  a  class  with  the 
other  locomotives  that  it  was  mnning  on  this 
line  of  road,  and  showed  clearly  that  It  was 
no  better  and  no  safer  than  any  of  the  others. 
It  was  therefore  competent  and  proper  for 
plalntlfC  to  show  the  general  condition,  man- 
agement, and  operation  of  appellant's  loco- 
motives generally  running  on  that  line  of 
load  abont  tliat  time,  In  order  to  show  that 
tb^  were  in  the  bablt  of  throwing  sparks 
and  live  coals  to  an  nnusoal  and  unreason- 
able helgbt  and  distance,  and  thereby  setting 
fires.  It  should  also  be  remembered  that  the 
plaintiff  bad  no  method  of  Identl^lng  any 
particular  engine,  and  that  of  the  ei^jnea  and 
locomotives  that  had  been  setting  Area  and 
throwing  Igidtlng  sparks  and  coals  this  par- 
ticular oiglne.  No.  tBO,  may  have  been,  and 
probaUy  wa^  one.  1  Wlgmore  on  Er.  |  4SQ, 
par.  8.  At  least,  It  stands  admitted  that  the 
other  engines  wm  just  as  good  as  this  one. 
.^veUant  admits  that  under  the  rule  gener 
■Ujr  accepted  by  the  courts  It  la  suffident  to 
establish  a  prima  fode  case  toe  the  plaln- 
tlfl  to  show  that  fire  bad  been  communicated 
from  th»  company's  engine  to  his  property 
resulting  in  Its  damage  or  destruction,  and 
that  such  proof  raises  the  presumption  of 
D^IIgoice  either  In  the  ccmstruetloQ  or  man- 
agement and  operatl<m  of  the  engine  which 
communicated  the  fire,  and  casts  the  burden 
upon  the  defatdant  of  rebntUng  this  pre- 
sumption of  negligence.  Anderson  v.  Oregon 
R.  B.  Co.,  46  Or.  211,  77  Pac.  119;  Manches- 
ter Assur.  Co.  V.  O.  B.  &  N.  Co.,  46  Or.  162, 
79  Pac.  60.  69  L.  R.  A.  475.  114  Am.  St  Rep. 
863 ;  White  v.  CHilcago.  Milwaukee  &  St  Paul 
B.  Co.,  1  S.  D.  326,  47  N.  W.  146.  9  L.  R.  A. 
824:  3  nailott  on  BallToads  (2d  EdO  I  1242, 
and  cases  dted. 

Appellant  contends,  however,  that  plaintiff 
failed  to  prove  as  a  matter  of  fact  that  de- 
fendant's locomotive  set  the  fire  complained 
and  that,  before  the  presumption  of  neg- 
ligent construction  or  operation  can  arise 


plaintiff  must  prove  that  defendant's  loco- 
motive set  the  fire;  otherwise,  there  would  be 
a  presumption  arising  from  a  presumption, 
which  can  never  be  allowed.  The  error  in 
this  contention  arises  out  of  the  fSIse  pre- 
mise assumed  by  appellant  That  appellant's 
locomotive  set  the  fire  Is  not  a  presumih 
tion,  but  Is  a  fact  It  is  an  Inference  <rf  fact 
resting  on  other  facts.  Lawson  on  Presump- 
tive Evidence,  p.  MO.  It  Is  true  that  such 
fact  has  been  eetabHsfaed  to  the  satisfac- 
tion of  the  Jury,  not  by  direct  and  positive 
evidence,  but  rather  by  circumstantial  evi- 
dence; but  a  fact  may  be  established  Just  as 
fully  by  circnmstantlal  evidence  as  by  direct 
and  positive  testimony.  The  estaUlshment 
of  the  fact  of  the  communication  of  the  fire 
by  circumstances  rather  than  by  eyewitnesses 
who  saw  the  Are  emitted  from  appellant's 
locomotive  and  deposited  on  the  building 
does  not  txmvert  the  conclusion  arising  trota 
these  circumstances  Into  a  presumption  of 
law  instead  of  an  established  fact  3  Ency. 
of  Ev.  pp.  63-67.  In  this  case  witnesses  were 
produced  who  had  seen  ISie  building  a  few 
minutes  before  the  passing  of  the  train,  and 
who  testified  that  no  fire  existed  at  that  time, 
and  other  witnesses  were  produced  who  saw 
the  fire  almost  immediately  after  the  build- 
ing was  Ignited.  Tbey  testified  that  the  fire 
started  on  the  roof,  on  the  side  next  to  the 
railroad  track.  One  witness  saw  .the  fire 
when  It  was  Just  barely  started  into  a  blaze. 
The  bam  was  600  feet  from  the  depot  where 
the  train  had  stopped.  Witnesses  testified 
that  the  engine  was  working  hard  when  It 
started  up;  that  it  was  throwing  considerable 
smoke,  sparks,  and  coals.  The  circumstance 
of  the  train  passing  at  the  time  it  did,  of 
there  being  no  fire  In  the  bam  or  about  the 
bam  immediately  before  the  passing  of  this 
train,  and  of  the  building  taking  fire  from 
the  roof  on  the  side  next  to  the  railroad  track 
are  all  ciccumstances  pointing  so  condnsive- 
ly  to  the  cause  being  this  engine  that  the 
Jury  were  amply  justified  In  concluding  as  a 
matter  of  fact,  rather  than  as  a  presump- 
tion, that  this  engine  set  tbe  fire.  There  was 
sufficient  evidence  produced  by  tbe  plalntlfl 
in  this  case  to  establish,  by  a  pr^nderance 
thereof,  that  tbe  fire  was  set  by  defeiulant's 
locomotive,  and  tbe  presumption  of  negligent 
construction  or  operation  arose  from  and 
out  of  these  facts,  and  rested  the  burden 
upon  the  defendant  of  rebutting  such  pre- 
sumption. The  law  seems  to  be  well  settled 
that  when  the  presumption  thus  arising  la 
repelled  and  rebutted  by  proof  of  proper  con- 
struction and  use  of  proper  appliances  and 
careful  management  and  operation,  the  plain- 
tiff cannot  recover  without  producing  proof 
of  actual  negligence  or  want  of  ordinary  care. 
Alabama  G.  S-  B.  Co.  v.  Taylor,  129  Ala. 
238,  20  South.  673;  Preece  v.  R.  G.  W.  By. 
Co.,  24  Utah.  493,  68  Pac  418;  Uenomlnae, 
etc.,  Co.  V.  Milwaukee  ft  N.  B.  Co..  91  Wis. 
447,  65  N.  W.  179;  Crelgbton  v.  Chicago,  B. 
I.  ft  P.  a  Go.  (Neb.)  94  N.  W.  S27;  Mo^ 
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E.  ft  T.  By.  Co.  Tt  Staffiord  (Tez.  Car.  j&cp^ 
81  &  W.  S18 ;  GalnwTUle,  fitc.  By.  Oo.  t.  Bd-' 
mondson,  101  Oa.  747,  20  8.  B.  23Si  Loals- 
vUl^  etc.,  Bar.  Oo.  t.  Marbnrj  I*.  Co.,  12B  Ala. 
2S7.  28  South.  488,  BO  L.  B.  A.  820:  Ho..  K. 
ft  T.  By.  Go.  T.  Fnlmore  CTez.  CHt.  Ap[k)  29 
&  W.  688. 

Appelant  nigea  that  In  the  trial  of  the 
caae  It  aticceeded  in  complexly  and  oondn- 
alrely  rebattlng  tiie  preaumpUon  of  both  Di- 
ligent ctmstmction  and  operation  of  ita  «i- 
gln^  and  that  it  became  at  wiee  tb»  duty 
of  tiw  conrt  to  Inatrnct  tbe  jncy  aa  a  matter 
itf  law  to  retDrn  a  verdict  In  Its  faror.  It 
must  be  amceded,  we  think,  ttiat  U  for  the 
eatabllBhmoit  of  negligence  or  want  of  care 
on  the  part  of  the  railroad  oompaiv  tiie 
plaintiff  aeea  fit  to  rest  solely  iQon  the  pn- 
snmptlon  of  law  which  arises  from  the  set- 
ting of  the  fire,  and  the  raUnad  emupany 
succeraCally  r^ts  tiiat  presmnptlon  by  clear 
and  satisfactory  evidence  diowlng  that  the 
engine  that  Is  alleged  to  have  caused  the  fire 
was  of  proper  and  modem  constmctlon,  and 
eqalpped  with  aiv^oved  dertoea  and  appli- 
ances fSor  arresting  qarka  and  prerentlng  the 
escape  ot  five  and  was  In  good  tepBlr,  and 
was  operated  and  managed  with  prudence 
and  ordinary  care  and  dUlgenoe,  the  def ad* 
ant  la  oitltled  to  an  Instmcted  verdict  In  Its 
favor.  Smith  v.  N.  P.  By.  Co..  8  N.  D.  17, 
63  N.  W.  178;  Bpanldlng  r.  N.  W.  Ry.  Go., 
80  WiSL  110,  11  Am.  Bep.  660;  Id.,  38  Wis. 
682;  Woodward  v.  Chicago  Ry.  Co.,  145  Fed. 
677,  TO  Cl  a  A.  601;  Menominee  River  Sash 
ft  Door  Co.  v.Hllwankee  ft  N.  a  Co.,  91  Wis. 
44T,  06  V.  W.  170;  Railway  v.  Packwood,  69 
Hiss.  280;  Rosen  v.  Chicago,  etc.,  R7.  Ca, 
83  Fed.  800,  27  C.  C.  A.  6S4;  Louisville,  etc.. 
By.  Co.  V.  Harbnry  L.  Co..  125  Ala.  237,  28 
South.  488,  60  L.  R.  A.  620.  In  such  case  It 
would  have  as  a  matter  of  law  saccessfully 
defeated  plalntUTs  right  of  recovery  be- 
cause negligence  Is  the  gist  of  all  such  ac^ 
tlons.  8  Blllott  on  Railroads  (2d  Ed.)  8  1221. 
This  proposition  cannot  be  determined  sole- 
ly upon  the  failure  of  the  plaintiff  to  produce 
rebuttal  evidence.  It  may  be  rebutted  or 
actual  or  positive  negligence  may  be  disclosed 
by  the  defendant's  own  witnesses  either  on 
direct  or  cross-examination.  In  the  case  at 
bar  the  plaintiff  did  not  produce  any  rebuttal 
testimony.  In  the  first  place,  however,  the 
plaintiff,  as  we  have  above  recited,  showed 
by  a  number  of  witnesses  that  within  a  com- 
paratively short  period  of  time  immediately 
preceding  the  Are  defendaufs  locomotive  had 
emitted  great  quantities  of  sparks  and  live 
coals^  One  witness  stated  that  he  had  seen 
live  coals  as  big  as  the  end  of  his  finger  emit- 
ted and  thrown  as  much  as  80  to  50  feet 
distant  from  the  trat^,  and  other  witness- 
es testified  to  extinguishing  fires  aa  far  aa 


100  feet  dlatont  from  the  tradL  This  evl- 
doioa  tended  to  show  a  habit  of  negHgoice 
aa.  the  part  of  tbs  company  abont  that  time 
and  In  that  vldnlty.  It  also  tmded  to  es- 
tabUah  the  possibility,  capacity,  uid  tendency 
of  defOndant'a  locomotives  of  the  aame  class 
generally  to  emit  sparks  and  set  Area.  Ittend- 
ed  to  establlah  ^ther  negligent  construction 
and  equipment  and  malntoiance  of  Its  «i- 
glnes,  or  rise  negligent  handling  and  atfent- 
Ing  of  the  aame,  The  train  hi  pulling  oat  of 
Oabnm  on  the  morning  of  Atu;n8t  4,  1907, 
was  on  a  downgrade,  and  was  pulling  only 
about  SCO  tona.  It  was  diown  by  d^endanf  s 
emp\ojea  that  this  mglne  was  capable  of 
pnUlng  1,800  tma.  It  thenfoie  stands  ad- 
mitted that  It  was  not  orertoaded.  It  left 
OAom  at  Oe  rata  at  abont  SO  miles  an 
henr.  Witnesses  generally  teetiflsd  tbat  tiie 
engine  was.  working  hard,  and  throwing 
tmoke  and  spariu  very  tredly.  Wheth»  this 
was  the  exercise  of  reasonable  care  In  its 
operattan  was  pn>p«ly  a  Question  tax  the 
Jury.  One  witness  who  was  present  at  the 
depot  and  who  had  at  sometime  past  been 
a  Inakeman,  testified  that  in  his  opinion 
tb»  englneor  threw  the  throttle  wide  ooea  aa 
he  pidJed  out  of  the  station;  that  the  engine 
worked  as  If  ttat  had  been  dcme.  The  en- 
gineer testified  that  he  had  the  throttle  baU 
open.  The  Inqiector  who  teatlfled  that  be 
had  Inspected  the  smokestack  and  aparic  ar- 
rester that  morning  at  Wallace  aays  tba.t  It 
was  In  good  condition.  He  also  slated  that 
he  did  not  know  that  the  engtne«r  stored  at 
the  roandbonoe  to  get  a  btdt,  and  ^t,  If  he 
had  Inspected  it,  there  would  have  been  no 
bolt  needed.  He  said,  howevw,  that  It  was 
not  hla  badness  to  hupect  the  me<Aanlcal 
part  of  the  mglne^  and  that  he  had  nothing 
to  do  with  the  eccentric  holtB.  The  engineer 
testified  that  he  stopped  in  the  lower  yards 
at  Wallace  tiiat  morning  before  pulling  oat 
In  order  to  get  a  bolt  which  he  needed.  It 
appears  from  the  evidence  of  the  dlffermt 
witnesses  that  a  bolt  called  an  "eccentric 
bolt"  was  either  broke  or  misting  In  this  en- 
gine. Taking  all  these  clrcumstanoea,  we 
think  there  was  sufficient  evidence  tendhic 
to  show  actual  negUgrace  either  In  the  main- 
tenance and  equipment  ot  the  engine  and  ap- 
pliances or  in  Its  operation  and  management 
to  go  to  the  Jury  on  tbe  general  Issue  of  de- 
fendant's negligence.  The  evldmoe  in  this 
case  Is  by  no  means  satisfactory  or  convin- 
cing to  us,  but  under  the  rale  we  think  there 
was  such  a  conflict  as  the  Jury  were  entitled 
to  settle  and  determine,  and  that  their  de- 
termination Is  binding  on  this  court 

The  Judgmmt  should  he  affirmed,  and  it  ia 
so  ordered.  Costs  in  favor  of  re^Kmdent 

SULLIVAN  and  STBWABT,  JJ.,  concur. 
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WHITLA  T.  QUABLBS,  Clerfc  and  BMBdo 
Auditor. 

(Sapran*  Court  of  Idsbo.   Dec  21,  1908.) 

1.  Oouimss  (I  26*)— Comirr  But  Buovai. 
Election— FoBM  of  Ballot. 

Section  118  of  ao  act  approved  Febmai7  2, 
1899  (SecB.  Lawa  1899,  p.  60),  relative  to  the 
holding  of  general  and  special  elections,  etc,  ie 
still  in  force  and  effect  in  reference  to  the  size, 
form,  and  manner  of  preparation  of  ballots  for 
coontf  seat  removals. 

[Bd.  Note.— For  other  cases,  see  Conntlea, 
Dec  Dig.  S  26.*] 

2.  CoxnoTisa  (|  86*)— RntovAZ.  or  Couktt 
Skat— Electiom  . 

Section  48  of  an  act  approred  February  2, 
1899  (Seea.  Laws  1899,  p.  44),  relating  to  the 
holding  of  genflial  and  special  electlona,  etc.,  as 
amended  by  act  of  February  27,  1905  (Seas. 
Iawb  190S,  p.  311),  doea  not  apply  to  the  bal< 
lots  to  be  used  in  count;  seat  removal  elections, 
[EScL  Note^For  other  cusa,  see  Connttea, 
Dee.  Dig.  |  85.*] 

(SjUftbns  hr  the  OonrtO 


Application  by  JD.  B.  Wbltla  for  writ  of 
mandamus  to  BL  L.  Quarles,  clerk  and  ex< 
ofltelo  auditor  and  reoorder  of  Kootoiai  coun- 
17.   Application  dlnniiaed. 

Ban  B.  Wbltla  and  H.  P.  Knight,  for 
pialutiir.  C  H.  Fottm  Proa.  Attr.,  for  de- 
Cendant 

AILBHIB,  O.  J.  Application  was  made  In 
tbis  case  for  a  writ  of  mandate  aglnst  T.  L. 
Quarles,  clerk  of  tiie  district  comit  and  ez- 
oa<Ao  auditor  and  recorder  of  Kootenai 
coanty.  Tbe  county  attorney,  representing 
the  clerk,  demurred  to  the  petition,  and  on 
tbe  Idtb  day  of  October,  at  the  Lewiston 
term  of  this  coort,  tbe  demnrrer  was  sus- 
tained and  tbe  application  denied,  and,  the 
petition  dismissed. 

The  only  question  tiiat  was  involred  in 
tbe  case  was  whether  tbe  auditor  should 
prepare  ballots  for  the  county  seat  removal 
election  In  Kootenai  county  under  the  pro- 
visions of  section  118  of  an  act  approved 
February  2,  1609  (Bess.  Laws  1809,  p.  33), 
proTidlng  for  the  boldlng  of  general  and  spe- 
cial elections,  etc.,  or  should  prepare  them 
under  tbe  proTlslons  of  section  48  of  the 
same  act  as  tt  was  amended  by  act  of  Feb- 
ruary 27,  1905  (Bess.  Laws  1905,  p.  811). 
JSa&et  tbe  provisions  of  section  118  of  the 
act  ot  1899  county  seat  removal  ballots  are 
required  to  be  three  inches  sqnare,  or  as 
near  that  size  as  practicable,  and  on  one 
sdde  tberet^  shall  be  tbe  following  words: 

No 
Tes 

No 
Tes. 


For  mnoTBl  of  tiie  omn^ 
seat  to  : 

For  dianglng  county  lines 


Under  tbe  prorlitonB  of  the  amendment  of 
SSQC,  tbe  ballot  Is  required  to  be  seven  incb- 
m  wide  atta<Aed  to  a  stub  or  counterfoil 
two  biches  wide,      a-pwforated  Una  and 


^intsd  iipcm  ligjht  bine  paper,  omtolnlng 
tbe  words  "otlm  qnesUoni,"  and  tberecm 
stating  the  question  to  be  voted  for.  As  an- 
nounced 1^  the  court  at  the  oral  argmnsnt, 
wo  are  dearly  of  the  oi^nlon  that  section  4^ 
aa  amcoded  by  act  of  1906,  has  no  applica- 
tion to  coim^  seat  removala,  and  that  it  was 
not  intended  by  tbe  provisions  of  thatamend- 
moit  to  change  or  alter  tbe  form  of  ballot 
used  at  such  elections.  Tbe  "other  ques- 
tions" therein  designated  are  evidently  ques- 
tions to  be  submitted  to  tbe  people  otliOT 
than  coustltntional  amendments  or  county 
seat  rranoTalK 

The  judgment  In  this  case  has  already 
been  entered  In  favor  of  tbe  defendant  an< 
dltw  and  denying  plaintiff's  ^>plicatlon.  His 
condnaion  tbeo  teacbed  is  hereby  aflbnued. 

SULLIVAN  and  STEWART,  31^  cosair. 


ALEXANDER  v.  WELT^INOTON. 
(Supreme  Court  of  Colorado.    Not.  11,  1908- 
Rehearing  Denied  Dec.  16.  1908.) 

1.  Appkai.  and  Ebbob  (I  924*)— Rbvxkw— 
PaasmcFTioNs  —  MAirnw  Nor  Bhowr  bt 
Rboobd. 

Where  the  record  on  appeal  falls  to  show 
that  an  order  of  reference  made  by  a  judge  of  a 
division  of  tbe  district  court,  other  than  the 
one  in  which  the  action  was  pending,  was  not 
made  at  the  request  of  tbe  regular  judge,  It  will 
be  presumed  that  such  request  wss  made,  asp** 
cdauy  where  the  regular  judga,  in  bis  order  ap- 
proving the  report  of  tbe  referee,  recites  sudi 
request. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fi  SrJT ;  Dec.  Dig.  S  924.*] 

2.  Appeal  and  Erbob  (|  S02*)— Pbksenta- 

nON  or  QUESTIONB  Ilf  1A)WEB  GODBT— MO- 

Tioir  toB  New  Tbial— SncnciEHor. 

Mills'  Ann.  Code,  1  212.  provides  that  tbe 
report  of  a  referee  shall  state  "the  findings  of 
tact  and  conclusions  of  law  separatelv  and  in  a 
clear  and  intelligible  manner,*'^  and  that  <»i  the 
filing  of  tbe  referee's  report  **iQdgment  shall  be 
entered  thereon  in  the  same  manner  as  If  the 
action  had  been  tried  by  the  court,  onlees  ob- 
jected to  by  either  party  by  filing  a  motion  for 
a  new  trial,"  as  provided  by  section  214.  Sec- 
tion 214  provides  that  a  motion  for  a  new  trial 
shall  contain  the  same  grounds  "as  upon  the 
verdict  of  a  jury  or  the  decision  of  tbe  court," 
and  that  the  ooort  may  grant  the  motion  or 
modify  the  findings  of  tbe  referee,  when  it  is 
manifest  from  tbe  evidence  reported  what  the' 
findings  and  judgment  should  be.  Section  217 
provioeB  that  a  new  trial  may  be  granted  for  ir^ 
regularity  in  the  proceedings  of  the  court  or  ref- 
eree by  which  either  party  was  prevented  from 
having  a  fair  trial.  A  motion  for  a  new  trial, 
after  approval  of  the  report  of  a  referee,  alleged 
"that  Hud  referee's  findings  and  report  are  not 
in  accordance  with  said  order  of  court  appoint- 
ing the  referee  In  this  case,  and  diat  bis  findings 
and  report  are  against  the  order  of  said  court, 
and  not  in  compliance  with  the  order  appoint- 
ing the  referee."  Held,  that  the  motion  for 
a  new  trial  was  inaufficient  to  present  for  re- 
view on  appeal  the  objection  that  tbe  referee 
failed  to  separately  state  bis  findings  of  iteet 
and  concloBioQs  of  law. 

[Dd.  Note.— For  oUier  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  1744;  Dee.  Dig.  fSSS.*^ 

•Vte  tOm  vmm  see  sune  topis  and  auaOaa.  NUHBBR  la  Dee.  4  Am.  Digs.  UN  to  4Bt«  *  B«ortar  ZatMse 
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8.  Appeal  and  Bbbob  (S  781*)— Assxamairr 

or  Bbbob— SuFTiciENCT. 

Under  Supreme  Court  rale  11  (80  Pae. 
Tlif),  requiring  each  error  to  be  particularly 
Bpeafled,  an  aarignment  of  erroia,  that  "the 
court  erred  In  oTerraUng  defendant*!  motion  for 
a  new  trial  on  the  giounda  and  fOr  the  leaoona 
therein  stated,"  was  Insafficient  to  present  the 
objection,  not  sufficiently  stated  la  the  motiim 
for  a  new  trial,  that  a  leferee  tailed  to 
rately  state  in  his  report  hii  findings  of  fact 
and  conclusions  of  law. 

[Ed.  Note.— For  other  caaea,  see  Appeal  and 
Error,  Dec  Dig.  t  731.*] 

4.  WITNES6E8  (i  255*)  —  EZAUHf  ATION  —  RB- 
nSSHINO  RECOLLEOnon  —  Pabtnebship 
Books. 

In  an  action  between  partnen  for  an  ae- 
counting,  plaintiff  may  use  the  partnership 
books  to  refresh  his  recollection  as  to  details  of 
tha  partnership  business,  though  the  entries  in 
the  Doobs  were  made  by  defendant,  who  was 
present  in  court. 

[Ed.  Note.— For  other  cases,  see  Wltnessea, 
Cent  Dig.  11  881.  882;  887.  888;  Dec.  DigTl 
255.*] 

5.  Appeal  and  Ebbob  (5  1048*)- Review- 
Harmless  EBROB  —  EXAiUNATIOM  OF  WIT- 
NESSES. 

In  an  action  between  partners  for  an  ac- 
counting, if  It  was  error  to  permit  plaintiff,  in 
testifj'lng  as  to  details  of  the  partnership  busi- 
ness, to  refresh  his  recollection  from  {^rtner> 
ship  books,  the  entries  In  which  were  made  by 
defendant  alone,  the  error  was  harmleas  where 
the  books  were  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4142;  Dec.  Dig.  |  1048.*] 

0.  Appeal  and  Ebbob  ({  1033*)— Eebob  Fa- 
vorable TO  Appellant. 

The  failure  of  a  referee  to  find  on  a  partic- 
ular issue  presented  by  plaintiff's  petition  is 
eqalvalent  to  a  flndlog  against  plaintiff  on  that 
Issue,  and  d^endant  cannot  complain  that  such 
Isaae  was  not  disposed  of  by  the  referee. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
^n^Oent  Dig.  If  4062,  4009;  Dec  Dig.  | 

7.  Appeal  and  Bbbob  (}  1033*)— Review— 

Habuless  Bbbo»— Findinqb  bt  Referee— 

FAiLtrBE  TO  Dispose  of  Pabticulab  Issues. 
Defendant  cannot  complain  that  a  referee 
failed  to  find  on  an  Issue  presented  by  plaintiff's 
petition,  where  the  Judgment  lenderea  against 
defendant  did  not  Include  any  award  onder  the 
omitted  issue. 

tEd.  Note.— For  other  cases,  see  Appeal  and 
Enor^^Cent  Dig.  K  406%  4039;  Dec  Dig.  { 

&  Afpeal  and  Ebbob  ({  1051*)— Review— 

Habkless  Ebbob— ADinssiON  or  Evidence. 
Where  there  is  sufficient  competent  evi- 
'deaoe  to  support  a  Judgment  for  plaintiff,  ei^ 
ror  of  the  conrt  In  permitting  plaintiff  to  read 
from  documents  which  had  not  been  properly 
identified  before  the  court,  and  to  introdoce  in- 
CMOpetent  evidence  to  impeach  defendant's  testi- 
mony, was  not  groand  for  reversal. 

CEd.  Note.— For  otbec  cases,  see  Appeal  and 
Rnor^^Cent  Dig.  H  4161-4170;  Dec  Dig.  $ 

Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver  ;  P.  L.  Palmer.  Judge. 

ActloB  by  H.  D.  Wellhigton,  Jr.,  against  E. 
W.  Alezantler.  From  a  Judgment  for  plaln- 
tlEC.  defendant  appeals.  Affirmed. 

Thos.  F.  Asliworth.  tur  plaintiff  In  court 
below.  Leslie  Bl  Hubbard,  for  appellant  In 

•fte  other  essss  see  snwtavls  and  ssetloa  NUUBSR  la  Ds*.  *  Am.  Digs,  un  to  M»,  A  RwerMr  ZadSMa 


Snprane  Court  only.  Henry  Howard,  Jr., 
for  ain^tilMb 

CAMPBELL,  J.  This  ts  an  actl<m  for  an 
acconntlng  by  one  partner  against  another. 
The  cause  was  referred  by  the  court  to  a 
referee  for  finding  the  Issoes  both  of  law 
and  fact  The  referee  reported  findings  for 
plaintiff  and  recommended  Judgment  in  his 
favor.  The  report  was  approved  by  the  court, 
and  Judgment  went  aocordlngiy.  The  defend- 
ant's motion  for  a  new  trial  was  overruled, 
and  from  the  final  Judgment  he  Is  here  with 
his  appeal. 

1.  In  the  district  court  of  the  Second  Judi- 
cial district,  comprising  the  county  of  Den- 
ver, there  are  five  divisions,  each  of  which  la 
presided  over  by  a  single  Judge.  This  action 
was  pending  in  division  3,  presided  over  by 
Judge  Palmer.  The  order  of  reference  was 
made  by  Judge  Mulllns,  presiding  in  division 
2.  Defendant  says  that  it  Is  void  because 
not  made  by  the  Judge  of  that  division  of  the 
court  In  which  the  action  was  pending:  In 
the  absence  of  a  statute,  we  take  It  the  pre- 
sumption which  attaches  to  the  regularity  <tf 
the  proceedings  of  a  court  of  general  Jurls- 
dictlcoi  would  obtain  here,  and.  If  there  Is  no 
afflrmative  showing  to  the  contrary,  the  order 
of  reference  would  be  presumed  to  be  regular, 
and  that  the  Judge  of  the  Second,  was  re- 
quested to  act  In  the  premises  by  the  judge 
of  the  Olilrd,  dlvidon.  Our  statute  Is  also  hi 
harmony  with  this  presnmptioa  Aside  from 
this,  when,  the  referee's  retort  was  filed  In 
division  8,  Judge  Palmer,  presiding  thoein, 
expressly  found,  before  he  an^roved  it;  that 
the  wder  of  rtference  was  made  at  bis  re- 
quest and  during  his  absenoe  by  Aidge  Mul- 
llns of  the  Se«nd  dlvlidon.  There  is  no  merit 
in  defendant's  cimtentlon. 

2.  Defendant's  chief  objection  seems  to  be 
ttiat  the  repent  ct  the  referee  la  fatally  de- 
fective, in  that  It  does  not  contain  any  find- 
ings of  fact  at  all.  and  that  the  alleged,  or 
supposed,  findings  of  fact,  are  blended  with 
conclusions  of  law.  Section  212,  MllW  Ann. 
Code,  under  which  the  reference  was  had. 
provides  that  the  report  of  the  referee  shall 
state  "the  findings  of  fact  and  con<dution8  of 
law  snuuvtdy  and  In  a  dear  and  Intdllglbl* 
manner."  The  referee's  report  In  this  par- 
ticular Is  not  a  model,  and  we  are  not  pre- 
pared to  say  that  it  is  free  from  the  criti- 
cisms made  by  defendant's  counsel;  but  It 
does  not  necessarily  follow  that  defradant  la 
entitled  to  a  reversal  because  of  a  defective 
report  Section  212,  supra,  further  provides 
that,  upon  the  filing  of  the  referee's  report 
with  the  clerk,  "Judgment  shall  be  altered 
tbereon  in  the  same  manner  as  If  the  acti<m 
had  been  tried  by  the  court,  unless  objected 
to  by  either  party  by  filing  a  motion  for  a 
new  trial."  as  provided  In  section  21^  which 
secUon  says  that  the  motloa  for  a  neir  trial 


Digilized  by 


Google 


Gola) 


ALBZANDSR  v. 


WELUNGTOK. 


633 


shall  contain  the  mum  sroondi  opcm  the 
Terdlct  of  a  jniy  or  tbe  dedalon  ^  the  conrt," 
and  that  tbe  court  may  grant  this  mothm, 
**or  may  modify  tbe  findings  of  the  referee 
and  entKT  Judgment  accordtai^,  nhm  It  Is 
manifest  from  the  evidence  reported  what  the 
flnrthns  and  Judgment  shonld  be."  In  par- 
■nance  of  these  l^qnlrements,  d^endnnt, 
wtthtat  tbe  proper  time  after  approral  of  the 
report;  filed  his  motion  for  a  new  trial,  and 
the  ohjecthm  to  the  rqK>rt  then  made,  and 
which  he  renews  ber^  is  the  one  set  f<ffth  as 
ttie  first  ground  at  the  motion  for  new  trial 
In  the  following  langoage:  "That  said  ref* 
eretf  s  flndinga  and  report  are  not  In  accord- 
ance with  said  order  of  conrt  appointing  the 
referee  in  this  case,  and  that  his  findings  and 
report  are  against  tbe  order  ot  said  conrt, 
and  not  In  compliance  with  the  order  appoint- 
ing the  referea."  The  first  aaslgnment  of  er- 
rors, tbe  <mly  one  whl<di  by  any  possibility 
can  be  construed  aa  corerlng  this  objection, 
reads:  "The  court  erred  in  orerrullng  de- 
fendant's motion  for  a  new  trial  on  tbe 
grotmds  and  for  the  reasons  therein  stated." 
Assmnlng  then  tbat,  by  adoption,  tbe  first 
ground  of  tbe  motion  for  a  new  trial  is  de- 
fendant's first  amlgnment  of  error,  we  are 
clear  that  nnder  it  he  Is  not  In  a  position  to 
be  beard  upon  tbe  particular  objection  we  are 
asked  to  pass  upon.  In  section  217  of  the 
Code  are  enumerated  the  causes  for  which  a 
new  trial  may  be  granted.  Tbe  first  Is  "Ir- 
regularity In  the  proceedings  of  tbe  court, 
referee  or  Jury,  •  •  •  or  any  order  of 
tbe  court  or  referee  •  •  •  by  which  either 
party  wag  prevented  from  having  a  fair 
trial.**  Under  this  comes  defendant's  objec- 
tion. The  first  ground  for  a  new  trial  speci- 
fied In  tbe  motion  Is  wholly  insufflclent  It 
does  not  specify  wherein  the  flntUngs  and  re- 
port are  not  In  accordance  with  tbe  order  of 
reference,  or  In  what  resi)ect  they  are  agnlnst 
tbe  order,  or  In  what  particular  they  do  not 
comply  therewith.  Tbe  assignment  Is  also 
wholly  Insnfficlent  as  a  specification  under 
rule  11  of  this  court  (80  Pac.  vlH),  which  re- 
quires each  error  to  be  particularly  speclQed. 
Under  a  somewhat  similar  provision  of  the 
New  York  Code,  cases  have  been  cited  by  ap- 
pellee which  bold  that  such  an  objection  is 
not  available  under  a  motion  for  a  new  trial, 
but  should  be  taken  by  way  of  exception,  so 
as  to  give  tbe  court  an  opportunity  to  reopen 
the  case  and  order  the  cause  returned  to  tbe 
referee  for  correction,  or  to  make  the  neces- 
sary findings  of  Its  own  motion.  Whether 
that  holding  is  ai)pllcable  under  our  Code  we 
are  not  required  to  say,  for  we  are  dearly 
of  <^Inlon  tbat  by  bis  failure,  both  before  the 
referee  and  the  district  court,  to  call  atten- 
tion to  the  particular  defect  now  complained 
of,  defendant  has  waived  ills  right  to  press 
the  point  here. 

8.  This  action  was  Instituted  In  the  county 
court,  and  a  reference  was  bad  there,  the 
rtCnw  flndtaig  the  facts  and  tlw  law  In  favor 


of  plaintiff,  and  his  report  was  anDrored 
by  the  county  court,  and  Judgment  went  for 
plaintiff.  Upon  the  bearing  b«Core  tbe  ref- 
eree on  tiw  anpenl  paMUng  In  the  district 
court,  this  crfBcer  p«inltted  plaintiff,  ortx 
defendant's  objection,  to  Introduce  in  evi- 
dence the  transcribed  testimony  of  witnesses 
who  testified  before  the  referee  in  the  county 
court  Ths  ruling  was  based  upon  the  fact 
that  the  wltneesBs  in  question  had  departed 
from  this  state  and  were  living  outside  there- 
of in  a  stater  state.  The  otty  objection  which 
seems  to  be  seriously  urged  is  that  the  show- 
ing of  the  ncmresldence  of  the  witnesses  was 
Inadequate^  Tbe  showing  was  dearly  suffi- 
dent 

4.  The  plaintiff  was  permitted  to  read  cer- 
tain exhibits,  which  were  copied  from  the 
partnerslilp  daybook  and  salee^Kwk  which  the 
copartners  used  In  tbe  conduct  of.  their  re- 
tall  business.  Defendant  says  this  was  Im- 
proper, because  plaintiff  did  not  keep  these 
books  or  know  anything  about  them,  and  they 
were  not  and  could  not  be,  used  by  him  to 
refresh  his  recollection;  tbe  entries  having 
been  made  by  the  defendant,  who  was  pres- 
ent and  in  court.  We  do  not  perceive  tbe 
force  of  the  objection.  Tbe  books  In  question 
from  which  tbe  exhibits  were  unquestion- 
ably taken,  were  books  of  tbe  cc^artnersblp, 
and  tbe  entries  were  made  by  'defendant 
himself.  They  certainly  were  admissible 
against  blm,  as  his  own  written  dedaratlona 
But  if  It  was  Irregular  for  plaintiff  to  read 
from  exhibits.  Instead  of  from  the  books 
themselves,  It  was  harmless  error,  for  tbe 
books  were  in  evidence,  and  no  point  la  made 
tbat  the  exhibits  were  not  accurate  reproduc- 
tions. 

5.  Defendant  says  that  tbe  referee  did  not 
make  a  finding  as  to  all  the  Issues  of  fact 
raised  by  tbe  pleadings.  It  seems  that  the 
complaint  charges,  among  other  things,  tbat 
defendant  fraudulently  and  wrongfully  at- 
tempted to  deceive  plaintiff  and  conceal  from 
him  $400  or  thereabouts  of  tbe  profits  and 
couvert  the  same  to  his  own  use.  We  do  not 
find  that  the  record  aupirarts  this  contention. 
As  we  read  It  tbe  referee  was  of  opinion 
that  tbe  evidence  was  not  suffidratly  clear 
and  preponderating  to  warrant  a  finding  In 
favor  of  plaintiff  on  this  Issue.  This  would 
seem  to  be  equivalent  to  a  finding  against 
plaintiff;  but  If  it  be  true,  as  defendant 
contends,  tbat  there  was  no  finding  at  all, 
plaintiff  might  complain;  but  since  the 
Judgment  aa  rendered  against  blm  did  not 
Include  any  award  under  this  Issue,  and 
as  be  claimed  nothing  affirmatively  there- 
under, defendant  is  not  hurt  by  such  omis- 
sion. 

6.  The  most  Important  objection  which  de- 
fendant raises  with  respect  to  the  rulings 
upon  evidence  pertains  to  the  examination  of 
plaintiff.  Tbe  plaintiff  produced  In  court  and 
read  from  an  exhibit  which  seems  to  be  a  bill 
of  partlcalan  written  out  by  a  stenograpbor 
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from  dictation  of  plalntUTs  attorney,  who 
obtained  his  informatloii  teem  the  plaintiff 
and  an  expert  witneu  who,  plalDtifl  says, 
obtained  the  data  from  certain  bo(^  bills, 
Invoices,  iiapers,  and  other  monoranda  which 
as  defimdant  saya;  were  not  identlfled  b^re 
the  conrt,  and  that  the  exhibit  was  made  np, 
not  immediately  after  the  transactions  which 
wwe  mentioned  therein,  but  long  after  they 
occurred.  Another  objection  also  strenuondy 
urged  is  to  the  ruling  of  the  court  pomittlng 
plaintiff  to  Introduce  a  steiiogTapher*B  re- 
port of  certain  portions  of  the  testlrnxmy  of 
defHidant  takea  b^re  the  referee  In  the 
county  court,  fbr  the  purpose  of  contradicting 
and  Impeaching  defendant  Alexander  upon 
the  second  hearing.  It  Is  somewhat  difficult 
to  determine  Jnst  what  the  record  discloses 
with  referoice  to  these  two  objections.  From 
a  technical  standpoint  It  might  be  difficult  to 
sustain  these  rulings  of  the  court  We  shall 
not,  however,  follow  counsel  In  their  elabo- 
rate and  redundant  arguments  In  support  of 
their  respective  contentions,  or  examine  or 
comment  upon  the  vast  number  of  cases 
which  they  cite  in  their  support.  We  ob- 
serve, however,  that  Alexander  was  a  party 
to  the  action,  and  the  same  strictness  requir- 
ed In  Impeaching  a  mere  witness  does  not 
in  all  respects  obtain  where  the  witness  is 
also  a  party  to  the  action,  and  that,' If  the 
evidence  admitted  Is  Improper  for  Impeach- 
ment purposes,  It  might  be  competent  as 
reiponslve  to  the  main  issue  of  fact  under 
conslderatloD.  Buddee  v,  Spangler,  12  Colo. 
216-223,  20  Pac.  760.  We  do  not,  however, 
lay  any  stress  upon  these  observations.  If 
It  be  assumed  that  the  rulings  complained  of 
are  erroneous,  we  are  satisfied  that  th^ 
ought  not  to  be  taken  as  prejudicial  to  de- 
fendant. The  controversy  between  these  par- 
ties required  an  Investigation  Into  the  affairs 
of  a  retail  mercantile  business  which  Dad 
been  carried  on  for  a  number  of  months,  and 
Involved  an  examination  of  a  large  number 
of  accounts,  books,  and  papers  of  the  copart- 
nership. An  exhaustive  investigation  was 
had  at  the  first  trial  by  a  referee  of  the  coun- 
ty court,  which  resulted  in  favor  of  plalndff, 
and  this  re[K>rt  met  the  approval  of  the  coun- 
ty court  After  the  appeal  was  takm  to  the 
district  court,  a  reference  was  again  had,  and 
the  referee  again  found  In  plalntUTs  favor, 
and  so.  reported  to  the  district  court,  and 
this  referee's  report  was  approved.  As  care- 
ful an  examination  of  the  abstract  of  rec- 
ord as  we  have  t>een  able  to  make  satisfies 
us  that  the  findings  of  the  r^eree  and  the 
Judgment  of  the  district  conrt  are  rl^t  and 
should  be  affirmed.  We  are  led  Irresistibly  to 
the  conclusion  that  If  the  evidence  adduced 
by  plaintiff,  to  which  defoidant  so  earnestly 
objects,  was  eliminated  from  the  case,  what 
remains  Is  abundantly  and  legally  sufficient 
to  uphold  the  findings  and  judgment  In- 


deed, wtt  do  not  think  defendant  has  any 
Just  reason  to  complain  of  the  amount  of  the 
judgment  as  rendered,  but  that  the  referee 
and  court  might  well  have  found  for  plaintiff 
In  a  larger  sum.  Had  the  Judgment  been  In 
favor  of  defendant,  it  Is  doubtful  it  under 
the  legitimate  evidence  produced,  it  could  be 
upheld. 

Considering  tlie  entire  record,  we  are  of 
opinion  that  no  error  prejudicial  to  defendant 
was  OMumltted  by  the  trial  court  Its  judg- 
ment Is  therefore  affirmed. 

Affirmed. 

OABBBBT  lUd  BAILBT,  JJ.,  concur. 


NATIONAL  HUT.  FIRB  INS.  00.  ▼. 
DUNCAN. 

(Sopreme  Court  of  Colorado   Nov.  11,  1908.. 
Rehearing  Denied  Dec.  15,  1908.) 

1.  IN&UBANCK  (I  274*)  —  Application— Was- 

BAIVTT. 

An  answer.  In  an  applicatloD  for  fire  in- 
sorance,  made  a  part  of  the  policy,  aa  to  the 
dlmenaionB  of  the  insured  building,  is  not  with- 
in the  warranty  thereof  as  to  the  tmtbfalneas 
of  the  answers  toacbing  a  "description  and 
Btatnnent  of  the  condition,  situation,  value,  oe- 
cupation  and  title  of  the  property." 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Cent  Dig.  |  689;  Dec.  Dig.  I  274.*] 

2.  IlTSUaAncB  ({  274*)— AVOIOAITCB  FOB  Mu- 
BEFBXSERTATION— APFUOATION. 

The  misrepresentatira.  In  an  application  for 
fire  insorance,  that  the  building  was  20  by  30 
feet  when  it  was  16  by  24  feet,  does  not  of 
Itself  appear  material  to  the  risk,  and  so  avoid 
the  policy ;  but  the  answer,  relying  on  it  as  a 
defense,  most  state  facts  showing  Its  material- 
ity, that  Insured  was  influenced  thereby  In  is- 
saing  the  policy,  or  was  Injured  thereby. 

[Ed.  Note.— For  other  cases,  fee  Insurance, 
Cent  Dig.  I  S89;  Dec.  Dig.  $  274.*] 

8.  IHSUXANCOI  a  264*)— ATOIDAHOB— WaBBAH- 

TIE8— Application. 

An  application  for  insurance  being  made 
part  of  the  contract,  and  statements  therein  be- 
ing made  warranties,  such  a  statement,  wheth- 
er material  or  not.  must  be  true  literally  or 
substantially,  according  to  the  nature  of  the 
fact  warranted,  to  allow  of  recovery. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  «  662 ;  Dec.  Dig.  f  264.*] 

4.  InSUBANCE  (S  281*)— 'AVOIDAirOB— Wabbaw- 
TIES— APPLIOATIOW. 

Thoogb  the  statement  In  an  application  for 
insurance,  made  a  warranty  and  part  of  the  con- 
tract, as  to  the  cash  value  of  the  insured  build- 
ing, is  one  that  has  only  to  be  snbstantially 
true,  there  often  being  a  maiked  difference  of 
opinion  as  to  value  of  proper^,  so  that  it  is 
enough  that  the  valnatlon  dVen  spears  to  be  a 
fair  and  reasonably  truthful  one,  yet  such 
rule  is  not  satisfied  when  the  value  Is  obly  $200, 
and  is  stated  to  be  $1,600. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  687-600;  Dec  Dig.  I  281.*] 

6.  InSUBANCK  (S  281*)— AVOIDANOB— WABBAJC- 
TIES— APPLICATION . 

Even  If  the  statenient  of  Insured,  In  an  ap- 
plication for  insurance,  as  to  the  value  ot  the 
property,  be  merely  hu  estimate,  the  appllcm- 
tion  reciting,  "the  value  *   *   *  being  estlmat* 
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ed  by  the  applicant,"  ytt,  ba  ixHnm  vamnted 

bit  ■tatements  to  be  true,  be  b  reqafred  to  state 
the  value  vlth  a  reasonable  degree  of  accnracr. 
wUch  Is  not  the  case  where  uie  value  is  f200 
end  the  statement  $1,600. 

[Ed.  Note.— For  other  cases,  see  iDSonuiCtt 
Cent.  Dig.  H  507-flOO;  Dee.  Dig.  |  281.*] 

&  Words  and  PHBA8EB-;*'SkTDfATK." 

"Estimate,"  as  defined  hj  Webster,  Is  to 
"Jadge  and  form  an  opinion  of  the  valne  of,  from 
imperfect  data;  *  *  *  to  fix  the  worth  of 
ronghir  or  in  a  general  way." 

l^.  Note.— For  other  d^itlons,  aee  Words 
and  Pbraaes,  vol.  8,  pp.  249!2, 

7.  iNsuBAKOB  Jl  040*V-Aonoir  OH  Poxjor— 
DanRSB  or  False  WAaBANTT. 

A  defense  to  an  action  on  a  fire  policy  Is 
Mie  of  false  warranty  of  the  value  of  the  insnr- 
ed  property,  rather  than  of  false  representa- 
tions, though  the  last  paragraph  states  that 
plaintiff,  in  his  application,  lalaely  stated  and 
represented  the  cash  value  of  the  premises  to  be 
«1.500,  when  it  was  onlv  $200;  it  appearing 
from  other  avennenta  of  the  defense  that  the  ap- 

[tllcation  was  made  part  of  the  policy,  and  that 
n  it  idaintiff  warranted  his  answer  as  to  the 
value  of  the  property  to  be  true. 

[EH.  Note.— For  other  cases,  see  Insnrance, 
Cent.  Dig.  If  1617,  1618;  Dec  Dig.  S  640.*] 

8.  Plkadiro  (i  34*)  —  CoNBTBConon  or  Ar- 

nSHATITE  DETRHSra- 

In  construing  an  affirmative  defense,  the  ul- 
tfmate  facts  alleged  mast  be  detennlned  from 
the  entln  defense,  and  not  nexriy  from  on*  or 
more  of  its  paragm^ui. 

{Bid.  Note.— Fw  other  caaea,  aee  Pleading, 
Dee.  Dig.  |  84.*] 

9:  InamuNcs  (|  198*)  —  Pouor  Void  »oa 

p^AtTO— Rbcovebt  or  PaEiouic. 

Where  an  inauraiu!*  policy  la  by  its  terms 
void  for  fraud  of  insured,  the  p^emlom  cannot 
be  recovned  by  bim,  ao  that  we  defenae  need 
not  allege  it  was  repaid. 

[Bd.  Note.— For  other  cases,  see  Insurance, 
Gent.  Dig.  f  4fi0;  Dec.  Dig.  | 

10.  InanBAROE  (|  336*)  —  FoBrEmra— Addi* 

TIOIfAX,  INSUBANCB. 

Provision  of  a  fire  p<dicy,  that  other  Insur- 
ance covering  the  property  must  be  asiented  to 
in  writing  on  the  policy,  though  valid,  is  not 
viohtted,  where  the  company  to  which  applica- 
tion for  additional  insurance  was  made,  aa  welt 
aa  tha  owner,  onderatood  that  no  riak  waa  as- 
sumed by  aneb  company. 

(Dd.  Note.— For  other  cases,  see  Insurance, 
Gent  Dig.  H  S66-870;  Dec  Dig.  |  886.*] 

11.  InanBAivcB  (I  148*)  —  CoNsraucnoir  or 

POUCT. 

A  elanae  in  an  Insurance  policy  being  sus- 
ceptible  of  more  than  one  construction,  the  one 
moat  favorable  to  Insured  will  be  adopted. 

IBd.  Note.— For  other  cases,  see  Insurance. 
Cent.  Dig.  8  286 ;  Dec.  Dig.  f  146.«] 

12.  iHBDBAnoX  (I  S23*)— FOBrEITtTBE— TAOAN 

cfT  or  Pbopebtt— Notice  to  Compant. 

Under  a  clause  in  a  fire  policy  that,  if  a 
building  becomes  and  remains  vacant  for  five 
daya,  the  policy  shall  become  void,  unless  con- 
tinned  by  consent  of  the  insurer,  and  that  the 
owner,  in  case  the  building  becomee  vacant, 
shall  report  It  to  the  insurer  at  its  home  office 
within  five  days,  and  as  often  as  every  10  days 
thereafter  duni^  the  vacancy,  notice  of  vacan- 
cy is  only  to  be  riven  when  no  permit  for  va- 
cancy has  been  uaued,  which  construction  Is 
etrepgtbened  by  permits  issued,  granting  the 
rig^t  for  vacancy  for  30  and  60  days,  reapective- 
ly,  without  prejudice  to  insured,  except  that 
during  tha  vacandea  the  amount  of  insuranee  is 
radnqsd  oB^ttilrd,  aayiog  notblng  as  to  notice. 


and  by  the  fact  that,  thout^  no  reporta  wars 
made  by  inanred  during  the  time  of  the  fiiat  per^ 
mit,  the  second  permit  was  issued  without  ob- 
jection. 

[Bd.  Note.— For  other  cases,  see  Inauranea* 
Cent.  Dig.  H  764-781 ;  Dec  Dig.  I  828.*] 

13.  Appeal  and  Kbbob  (I  173*)— Pbbsbhta- 

TION  IN  LOWEB  COUBT— NECESSirr. 

The  effect  on  a  fire  policy  of  the  building 
being  vacant  wlQiout  consent  of  or  notice  to  the 
insurer,  not  having  been  submitted  to  the  trial 
Murt,  cannot  be  considered  on  appeal. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  1079-1120;  Dec  Dig.  | 
173.*] 

14.  INSUBANCE  (I  877*1  —  Waives  —  Knowl- 
edge—Vacancy  or  Pbopebtt. 

Any  r^hta  of  insurer,  under  a  clause  of 
its  policy  that  .it,  unless  continued  by  its  con- 
sent, shall  become  void  for  vacancy  for  five 
days  without  permit,  is  waived  as  to  such  a  va- 
cancy, where  It  with  full  knowledge  thereof  la- 
sues  a  permit  for  further  vacancy. 

[Bd.  Nota^For  other  caaea,  see  Inanianee, 
Oent  Dig.  |  988;  Dec  Dig.  I  877.*} 

15.  T^iAL  <|  255*)— iNaTBUcnoNft— NEOBBerrr 
roB  Rb<)ue8t. 

Mere  nondlrectlon  Is  not  error,  unless  a 
specific  good  instruction  covering  the  mission  la 
requested  and  refused. 

[Bd.  Note— For  other  cases,  see  Trial,  Oant 
Dig.  H  627-^1 ;  Dec  Dig.  f  26S.*] 

16.  INSUBANOB  (}  378*)— Waiteb  or  Condi- 
TioN— Title  or  Pbopebtt. 

The  agent  of  the  Insurer  having  issued  the 
policy  with  full  knowledge  of  the  condition  of 
the  title  of  the  land  on  which  was  the  lusnred 
building,  concluding  aad  so  writing  in  the  policy 
that  insured's  title  was  a  99-year  lease,  the  con- 
dition of  the  pollgr,  avoiding  it  If  the  title  wss 
not  as  represented,  was  waived. 

[Bd.  Note.- For  other  cases,  see  Insurance, 
Gent.  Dig.  ||  988-974 ;  Dec.  Dig.  g  378.*] 

17.  InauBANOi  (I  877*)— BaroppKL— Tm*- 
Pbopbbit  on  loabed  Obottnd. 

The  inaurer  is  estopped  to  claim  the  bene- 
Bt  of  the  provision  of  a  fire  policy  that  it,  un- 
less otherwise  provided  by  indorsement  thereon, 
shall  be  ovld.  If  the  insured  property  be  a  build- 
ing on  ground  not  owned  by  insured  In  fee ;  the 
application,  made  a  part  of  the  ctmtract  by  the 
by-laws,  stating  insured's  title  was  a  89-year 
lease. 

[Bd.  Note.— For  other  casee,  see  Insurance, 
Cent  Dig.  II  986,  087 ;  Dec  Dig.  I  877.*] 

Appeal  from  District  Court,  Boulder  Coun- 
ty ;  James  E.  Oarrignea,  Jud^ 

Action  by  John  T.  Duncan  against  the  Na- 
tional Mutual  Fire  Insnrance  Company. 
Judgment  for  jdalntlff.  Defendant  ai^wals. 
Beveraed  and  remanded. 

Clay  B.  Wbltford  and  Henry  B.  May,  for 
appellant  Guy  D.  Duncan,  for  appellee. 

GABBBRT,  J.  The  appellant,  the  Nation- 
al Mutual  Fire  Insurance  Company,  leaned  a 
policy  of  Insurance  to  Duncan,  tbe  appellee, 
whereby  it  insured  a  building  of  tbe  latter, 
located  at  Camp  Francis,  against  loss  by  fire 
In  the  sum  of  $1,000.  Subsequent  to  tbe  Is- 
suance of  the  policy  the  building  waa  burned. 
The  company  refused  to  pay  the  loes,  and 
Duncan  brou^t  ault  to  recover  on  bis  poller. 
Tbere  waa  a  Twdict  and  judgment  for  tba 


■Tot  oOm-  eases  aes  seas  topic  utd  Motion  MTMBKR  la  Dee.  A  Am.  Digs.  1M7  Is  date,  A  Repftrtar  Xnteaw 
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plalntur,  from  vblcfa  the  Insurance  ccrapanj 
proaecutea  this  appeal. 

Afl  a  defense  to  the  action,  the  defoidant 
Interposed  seren  Borate  defenses.  Each  ot 
these  defenses  was  challenged  by  a  general 
dernnrrer,  which  was  anstalned  as  to  the  fifth 
and  sixth.  TbB  cuapany  elected  to  stand  on 
these  defenses.  The  fifth  is  as  follows:  "(6) 
For  a  farther  and  fifth  defense,  this  defend- 
ant says:  That  the  policy  of  insurance  so 
Issoed  to  the  plaintiff  by  t3ie  defendant,  as  In 
the  plaintiff's  complaint  set  forth,  contained 
the  following  provision:  'This  policy  is  made 
and  accepted  subject  to  the  foregoing  stipu- 
lations, conditions  and  by-laws  of  the  Natlim- 
al  Mutual  Fire  Insurance  Company,*  That 
article  32  of  the  by-laws  of  the  defmdant 
company  Is  as  follows:  The  application,  by- 
laws and  policy  constitute  the  entire  contract 
between  this  company  and  the  Insured,  and 
no  (^cer,  agent  or  representative  of  the  com- 
pany Is  authorized,  empowered  or  permitted 
to  make  any  other  verbal  or  written  agree- 
ment in  reference  to  any  matter  pertahilng 
thereto.'  That  article  15  of  the  by-laws  d 
the  defendant  company  is  as  fellows:  'All 
applications  for  insurance  must  be  in  writing 
according  to  the  printed  forms  prepared  by 
the  company.  The  description  of  the  prop- 
erty and  its  location  must  be  minute  and  par- 
ticular, and  the  api^lcant  must  be  responsible 
for  the  correctness  of  the  aK>llcati(Mi;  and 
any  mlsrepresaitatton  In  reference  to  said 
pn^erty  shall  void  such  policy,  and  no  agree- 
ment or  repreientatl(m  other  than  expressed 
In  said  application  shall  be  binding  upon  the 
company.'  That  an  appllcati<m  to  the  de- 
fendant 1^  the  plaintiff  was  made  In  writing 
for  the  issuance  of  the  policy  motioned  in 
the  complaint,  which  said  application  was 
duly  signed  by  the  plaintiff.  That  said  ap- 
plication contained  the  feilowlng  provisions: 
The  above  statements,  notes  and  by-laws,  as 
printed,  shall  be  the  sole  basis  of  this  con- 
tract for  insurance  between  said  company 
and  the  Insured,  and  are  hereto  made  a  part 
of  this  policy,  if  issued.  Having  read  or 
heard  read  the  foregoing  application,  and  ful- 
ly understanding  Its  contents,  I  warrant  it  to 
contain  a  full  and  true  description  and  state- 
ment of  the  oondltton,  situation  as  per  dia- 
gram, value,  occupation  and  title  of  the  prop- 
erty to  be  Insured  in  said  company,  and  I 
warrant  the  aagwen  to  each  of  the  foregoing 
to  be  true.'  That  said  policy  of  insurance 
contained  tba  following  provision,  to  wit: 
"nils  entire  policy  shall  tw  void  If  the  Insured 
has  concealed  or  misrepresented,  In  writing 
or  otherwise,  any  material  fact  or  circum- 
stance concerning  this  Insurance  or  the  sub- 
ject thereof.'  And  the  defendant  furttier 
says  that,  In  the  plaintiff*B  application  tot 
said  policy  of  insurance,  the  plaintiff  falsely 
stated  and  represented  that  the  building  to 
be  Insured  was  20  by  80  feet  in  dimensions; 
whereas.  In  truth  and  in  Cact,  said  building 
was  tmly  16  24  feet  In  dimensions."  The 
sixth  defense  contains  tba  same  averm^ts 


as  the  fifth,  (so  It  is  claimed  by  counsel  for 
defendant,  and  not  denied  by  counsel  for  ap- 
pellee), «cept  that,  in  place  of  the  last 
paragraph  relating  to  the  dimensions  of  the 
insured  building.  It  Is  charged:  "And  the  de- 
fendant further  says  that  In  the  plaintiffs 
application  tor  said  policy  of  Insurance  the 
plaintiff  falsdy  stated  and  represented  that 
the  cash  value  of  the  tasured  building  was 
$1^;  whereas,  in  truth  and  In  fact,  the 
cash  value  of  said  building  at  the  time  of 
said  araillcatlon,  and  at  all  times  thereafter, 
did  not  CTceed  the  sum  of  (200." 

In  support  of  error  assigned  on  the  ruling 
of  the  court  sustaining  the  demurrer  to  the 
fifth  defense.  It  is  urged:  (1)  That  the  aver- 
menta  relating  to  the  dimensions  of  the  build- 
ii^  state  a  violation  of  the  warrafity  by  the 
plaintiff,  that  his  representation  ^gnrding 
the  Insured  property  was  true;  attA  (2)  state 
in  eSect  that  his  representation  r^rdlng  Its 
size  was  a  material  misrepresentation,  wUcb. 
by  reason  of  the  terms  of  the  policy,  voids  it. 
There  Is  certainly  no  m^t  In  the  claim  thatr 
according  to  the  avermenta  of  the  defense  un- 
der consideration,  plaintiff  warranted  that 
bis  statement  regarding  the  dimensions  of  the 
building  was  true.  He  warranted  that  bis 
answers  touching  the  description  and  state- 
ment of  the  condition,  situation,  value,  occu- 
pancy, and  title  of  the  property  were  true; 
but  none  of  these  matters  referred  to  the 
dimensltms  of  the  property  Involved.  The 
provision  of  the  policy  with  reapvit  to  mla- 
r^iresentatlons  only  goes  to  those  r^resenta- 
Uons  made  by  the  insured  which  are  material 
to  the  rlsk>  In  some  instances,  perliaps;  the 
mere  statem»kt  of  ttie  misrepresentations  al- 
leged to  have  been  made  by  the  insured 
would  be  snfBclent  from  which  to  deduce  the 
legal  ccwduslon  that  th^  were  material  to 
the  risk;  but,  when  that  is  not  the  case,  the 
Insurer  must  state  the  facta  from  whicdi  It 
is  made  to  ai^>ear  that  the  misrepresentation 
was  material.  In  order  that  the  falsity  of  a 
representation  In  an  apjdlcatlon  for  Insurance 
may  be  a  defense  to  an  actl(m  on  the  policy, 
its  subjec^matter  must  be  sometiiing  which 
the  Insurer  was  entmed  to  Imow,  and  which 
probably  Influenced  it  In  determtalng  whettier 
it  would  enter  Into  the  contract  Travelenf 
Ins.  Co.  V.  LampklD,  S  Cola  App.  177,  8S 
Pac.  335;  Dingle  v.  Trask,  7  Colo.  App.  16, 
^  Pac.  186;  Wheelw  v.  Dunn,  13  Colo.  ^S> 
22  Pac.  827;  Adams  v.  Schlffer,  11  Colo.  15, 
17  Pac.  21,  7  Am.  St  Rei).  202;  Hay  on  In- 
surance. IS  181-184.  Where  a  party  seeks  te 
avoid  a  transaction  upon  the  ground  that 
misrepresentations  were  miide  to  him.  It 
must  be  made  to  appear  that  such  mtsr^re- 
sentations  were  a  factor  which  induced  and 
Influenced  him  to  act,  so  that  In  defmsea  i>£ 
this  character  it  must  at  least  appear,  in  con- 
nection wltb  other  ess«itlal  averments,  that 
the  insurer,  relying  upon  toe  truUi  ot  the 
representations  made  by  the  Uismred,  wu  In- 
duced tOt  and  did.  enter  Into  a  eentraet  of  In- 
sorance  to  Ita  Injury.  Tbe  defeoss  under 
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OMUldeimtion  ladu  these  easentifa  requisites, 
for  the  obrlons  reason  that  It  does  not  ap- 
pear from  Its  averments,  or  from  any  con- 
closlon  wfakii  can  be  loglcallr  deduced  there- 
from, that  the  Insured  was  influeneed  In  the 
flllfl^test  degree  to  Issue  the  pidicy  of  Insni^ 
ance  to  the  plaintiff,  because  of  his  state- 
ments re^rdlng  the  dlmensliHis  of  the  build- 
ing; or  ttiat  it  has  tteea  injured  because  of 
the  alleged  misrepresentations  of  the  Insured 
In  this  respect  The  court  did  not  err  In 
Bustaluing  tbe  demurrer  to  tlie  fifth  defense. 

According  to  tbe  averments  of  tbe  elxth 
defense,  the  plaintiff  warranted  that  lila  an- 
swer respecting  the  value  of  the  property  In- 
Bored  was  true.  It  Is  charged  that  he  falsely 
fltated  the  cash  value  of  the  insured  building 
to  be  $1,500,  when,  in  truth  and  In  fact  Bacb 
value  did  not  exceed  the  sum  of  $200.  Tbe 
statement  of  value  was  contained  in  tbe  ap- 
plication-Hit least,  it  is  so  stated  In  the  de- 
fense under  consideration — and  1^  the  aver- 
ments ot  that  defense  It  appears  that  the 
ApplIcaUra  Is  a  part  of  the  contract  of  Insur- 
ance. Where  a  statement  In  an  application 
for  insurance  is  a  warranty,  and  the  appli- 
cation Is  made  a  part  of  the  contract,  the 
question  of  the  materiality  of  such  state- 
ment does  not  arise,  and  no  recovery  on  the 
poli(7  can  be  had  when  it  appears  that  the 
statemoit  warranted  to  be  true  is  not  true. 
Travelers'  Ins.  Co.  v.  tiampkln,  supra ;  Ben- 
nett V.  i^icultural  Ins.  Co..  SO  Conn.  420; 
School  District  v.  State  Ins.  Co.,  61  Mo.  App. 
597 ;  Prudential  Ins.  Co.  v.  Hummer,  36  Colo. 
208.  84  Pac.  61 ;  Webb  t.  Bankers*  Life  Ins. 
Co.,  10  Colo.  App.  456,  76  Pac.  738.  In  cases 
of  this  character  some  facts  warranted  to  be 
true  must  be  literally  so,  while  with  respect 
to  othera  there  Is  no  breach  of  the  warranty 
It  th«y  are  substantially  true.  This  case  be- 
longs to  the  latter  class.  There  Is  often  a 
marked  dltTerence  of  opinion  regarding  val- 
ues of  property,  and  therefore  all  that  can 
be  required,  when  the  Issue  of  the  correct- 
ness of  the  statements  of  the  owner  of  the 
value  of  the  property  Insured  Is  Involved,  Is 
that  It  appears  to  be  a  fair  and  reasonably 
truthful  valuation,  in  so  far  as  overvaluation 
Is  concerned.  Applying  this  rule  to  the  pres- 
ent case,  it  Is  apparent,  from  the  averments 
of  the  defense  under  consideration,  that  tbe 
valuation  of  plaintiff  was  so  many  times 
greater  than  that  charged  as  the  true  value 
that  It  cannot  be  regarded  as  approximately 
correct,  or  accounted  for  upon  tbe  theory 
that  he  would  naturally  value  the  property 
for  all  it  was  worth. 

Counsel  for  plaintiff  calls  our  attention  to 
the  fact  that  from  the  record  It  appears  the 
ai^llcatlon  contains  the  following  language, 
"The  value  of  the  property  t>elng  estimated 
by  tlie  applicant,"  and,  because  of  this  state- 
ment, urges  that  plaintiff  was  only  asked  for, 
and  merely  gave,  bis  opinion  of  tbe  valne. 
It  Is  doubtful,  to  say  the  least,  if  we  would 
be  Justified  hi  looking  elsewhere  than  to  the 
defense  itself  for  the  purpose  of  datemUn- 


Ing  Its  suffldency;  but,  waiving  this  ques- 
tion, we  do  not  think  the  language  upon 
which  counsel  relies  relieves  plaintiff  from 
the  chatge  of  ov^aluatlon.  "Batlmate,"  as 
defined  tuy  Webster,  is  to  "Judge  and  form  an 
opinion  of  the  value  of  from  imperfect  data ; 
•  •  •  to  fix  taie  worth  of  roughly  or  In  a 
general  way"— and  while  It  Is  true  that, 
where  a  party  merely  estimates  the  value  of 
-an  article,  considerable  latitude  must  be  al- 
lowed for  discrepancies  between  bis  estimate 
and  the  real  value,  nevertheless,  where  an 
applicant  for  Insurance  estimates  the  value 
of  the  property  to  be  Insured,  and  warrants 
his  statements  to  be  true,  he  Is  required  to 
state  the  value  with  a  reasonable  degree  of 
accuracy,  when  the  question  of  overvaluation 
is  Involved.  A  company  about  to  Issue  a 
policy  of  Insurance  upon  a  bulldli^  has  the 
right  to  be  fairly  Informed  by  the  owner, 
when  requested,  as  to  what  the  reasonable 
value  of  the  property  Is,  so  that  It  may  be 
protected  from  assuming  a  risk  so  nearly 
equal  to  the  actual  value  of  tbe  property  In- 
sured that  the  effect  might  be  to  cause  tbe 
owner  not  to  exercise  care  In  protecting  bis 
property.  If  we  were  justified  In  looking 
outside  of  the  defense  Itself  for  tbe  purpose 
of  determining  Its  sufficiency,  or  If  we  should 
consider  extrinsic  facts  for  the  purpose  of  as- 
certaining whether  or  not  the  error  commit- 
ted in  sustaining  tbe  demurrer  was  prejudi- 
cial, we  might  call  attention  to  tbe  fact  that, 
although  tbe  policy  was  for  $1,000,  the  Jury 
only  returned  a  verdict  for  the  sum  of  $72-5 
as  the  loss  sustained  by  the  plaintiff  by  tbe 
total  destruction  of  t^e  building  Insured. 
Counsel  for  plaintiff  urges  that  the  defense 
does  not  all^e  that  the  plaintiff  warranted 
the  value  of  the  building  to  be  $1,500,  but 
merely  represented  It  was  of  that  value. 
This  contention  Is  based  uiKin  tbe  statement 
of  the  last  paragraph,  which  is  to  the  effect 
that  plaintiff  falsely  stated  and  represented 
the  cash  valne  of  the  Insured  premises  to  be 
$1,600.  In  construing  an  affirmative  defense, 
the  ultimate  facts  alleged  must  be  determin- 
ed from  tbe  entire  defense,  and  not  merely 
from  one  or  more  of  the  paragraphs  there- 
of. From  the  other  averments  of  the  de- 
fense, which  we  have  assumed  to  be  as  coun- 
sel for  defendant  claims.  It  appears  that  tbe 
application  was  made  a  part  of  the  policy, 
and  that  in  8u<^  application  tbe  plaintiff 
warranted  that  his  answer  touching  tbe  val- 
ue of  the  property  was  true,  so  that,  con- 
struing this  defense  as  a  whole,  it  appears 
that  there  was  a  breach  of  tbe  warranty  In 
this  respect,  t>ecause  It  Is  charged  that  in 
the  application  the  plaintiff  falsely  stated 
and  represented  the  cash  value  of  the  Insured 
building  was  $1,600,  when,  In  truth  and  In 
fact.  It  did  not  exceed  the  sum  of  $200. 

Counsel  for  plaintiff  also  contends  that  the 
defense  under  consideration  Is  Insufficient  be- 
cause it  does  not  allege  that  the  company  has 
repaid  tbe  premium  or  any  part  thereof  to 
the  Huured.  The  compaar  Is  not  Mdiclns  to 
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reacliid  Its  contract  of  Inmirance,  but  to  avoid 
liability  thereon  becaaae  of  tbe  fraud  of  tbe 
Insured.  Where  a  policy  by  Its  terms  is  void 
by  reason  of  fraud  on  the  part  of  the  In- 
snred,  the  premlom  cannot  be  recovered  back. 
JEtna  L.  I.  €!o.  t.  Paul.  10  ni.  App.  431; 
Frelamntli  t.  Agawan  M.  F.  I.  Co..  64  Mass. 
S88.  Tbe  demnrrer  to  the  sixth  defense 
should  not  have  been  sustained. 

By  the  third  defense  it  was  alleged  that 
the  policy  c<mtalned  the  following  provi- 
sion: "This  entire  policy,  anless  otherwise 
provided  by  agreement  endorsed  hereon  or 
added  hereto,  shall  be  void  If  the  Insured 
now  has,  or  shall  hereafter  make  or  procure 
any  other  contract  of  insurance,  whether 
Talld  or  not,  on  the  property  covered  In 
whole  or  In  part  by  this  policy/'  It  Is  then 
charged  that  at  no  time  was  any  agreement 
whatsoever  rejecting  other  Insurance  in- 
dorsed on  or  added  to  the  policy.  It  Is  fur- 
ther alleged,  in  substance,  that  plaintiff, 
since  tbe  Issuance  of  the  policy  by  defend- 
ant, procured  another  contract  of  Insurance 
in  the  sum  of  fSOO  on  the  same  property,  and 
that  he  bad  not  given  It  any  notice  whatso- 
ever tbat  he  had  procured  such  contract  of 
insurance.  Plaintiff  has  assigned  as  cross- 
error  the  action  of  the  court  in  overruling 
tbe  demnrrer  to  this  defense,  and  further 
contends  the  evidence  discloses  that  tbe  pol- 
icy issued,  which  the  defendant  claims  void- 
ed the  policy  Issued  by  It,  never  took  effect. 
Counsel  for  defendant  Insists  tbat  this  con- 
tention is  immaterial,  because  the  provision 
In  the  policy  upon  which  it  relies  ^dally 
provides  tliat  procuring  any  otlier  contract 
of  insurance  on  the  property  covered  by  its 
policy  renders  it  void.  The  crucial  question 
is  whether  there  was  an  assumption  of  risk 
by  the  company  which  It  is  claimed  Issued 
the  second  policy,  and  what  insured  under- 
stood r^rdlng  such  risk.  According  to  tbe 
testimony,  plaintiff  applied  to  Mr.  Ooon  for 
additional  Insurance  In  tbe  Mercantile  Fire 
&  Marine  Insurance  Company  of  Boston. 
This  application  was  made  subsequent  to 
tbe  Issuance  of  the  policy  by  defendant  Mr.> 
Coon  testifles,  la  substance:  That  plaintiff 
applied  to  him  for  additional  Insurance; 
that  he  did  not  rememtwr  definitely  what 
was  said  as  to  when  tbe  policy  representing 
such  insurance  should  go  Into  effect;  tbat 
be  thought  It  was  his  Intention  that  It  should 
□ot  take  effect  until  he  beard  from  tbe  com- 
pany; that  his  recollection  was  that  he  said 
be  did  not  know  whether  the  company  would 
acc^t  the  risk,  and  he  would  send  on  the 
iwllcy  for  Its  approval;  that  be  did  not  ex- 
tend any  credit  to  Mr.  Duncan  for  the  pre- 
mium, and  Duncan  did  not  pay  the  prenrium 
at  tbat  time;  and  tbat  he  kept  the  policy 
in  his  office,  and  sent  tbe  report  to  tbe  com- 
pany at  St  Louis,  and  In  due  course  of  busi- 
ness an  order  waa  received  canceling  It 
Plaintiff  testified,  in  substance:  That  he  ap- 
plied to  Cotm  for  a  $000  risk  In  the  Mercan> 
tile  Omqwiiyi  that  Oooa  filled  out  the  pol- 


icy and  placed  It  In  his  desk,  and  said  It 
would  not  go  Into  effect  until  he  was  so  ad- 
vised by  tbe  company;  tbat  he  did  not  pay 
any  premium  to  Mr.  C!oon,  the  latter  saying 
that  It  was  not  necessary,  as  there  would  be 
no  risk  until  he  waa  advised  by  the  com- 
pany tbat  the  risk  was  acc^ted.  From  these 
statements  It  clearly  appears  that  no  xlA 
was  aasnmed  by  the  Mercantile  Fire  ft  Ma- 
rine Insurance  Company,  that  there  was  no 
attempt  <m  tbe  part  of  the  agent  to  make  any 
arrangement  which  would  bind  tbe  c(»npany 
until  he  had  advised  with  those  in  authority 
over  him,  and  that  the  plaintiff  understood 
that  the  policy  written  by  the  agent  should 
not  take  effect  until  approved  by  Hie  compa- 
ny. The  requirement  In  a  policy  that  other 
Insurance  covering  tbe  same  proff^ty  most 
be  assented  to  in  writing  and  Indorsed  on 
the  policy  Is  valid;  but  that  provision  Is  not 
violated  when  It  appears  that  the  company 
to  which  ai>pIlcatlon  for  addltlcmal  insurance 
was  made,  as  well  as  the  owner,  understood 
that  no  risk  was  ever  assumed  by  the  former. 

The  seventh  defense  appears  to  be  based 
upon  a  violation  of  tlie  vacancy  permit 
clause  contained  In  the  policy.  This  clause 
Is  as  follovi-s:  "If  any  building  becomes  and 
remains  vacant  for  five  days  the  policy  there- 
upon shall  become  void,  unless  continued  by 
consent  of  tbe  company.  It  shall  be  the  du- 
ty of  any  owner  of  any  building  or  buildings 
Insured  by  this  company,  in  case  sucA  build- 
ing shall  become  vacant,  to  report  the  same 
to  the  secretary  at  the  home  office  wltbln  five 
days  of  such  occurrence,  and  as  often  as  ev- 
ery ten  days  thereafter  during  said  vacancy. 
Any  failure  to  make  such  report  shall  render 
his  policy  void."  It  Is  also  alleged.  In  effet-t: 
That  oa  the  12th  day  of  September,  1908. 
tbe  company  Issued  the  plaintiff  a  permit 
that  the  boUdlng  Insured  might  remain  va- 
cant for  a  period  of  30  days  from  that  date; 
that  on  the  27th  day  of  October,  following,  a 
second  vacancy  permit  was  issued  allowing 
tbe  building  to  remain  vacant  for  the  period 
of  60  days  from  that  date;  and  that  at  no 
time  during  tbe  period  tbe  building  was  va- 
cant did  plaintiff  make  any  report  thereof 
to  the  company.  It  Is  further  alleged  that 
the  building  was  vacant  from  June  1,  1903. 
until  September  12th,  following,  and  tbat  no 
reports  of  such  vacancy  were  made  to  tbe 
company  during  that  period.  The  evidence 
discloses  that  tbe  building  was  vacant  from 
June  Ist,  as  alleged,  that  no  permit  for  such 
vacancy  was  Issued  by  the  ctHupany,  that 
the  plaintiff  at  no  time  reported  to  tbe  com- 
pany that  the  building  waa  vacant  and  that 
from  October  12th  to  the  27th  It  was  vacant 
without  any  permit  It  also  appears  from 
the  testimony,  which  is  undisputed,  that  a 
representative  of  plaintiff  called  on  Mr.  Coon, 
the  agent  of  the  defendant  and  directed  bla 
attention  to  the  fact  that  the  vacancy  permit 
issued  on  September  12th  had  expired,  and 
requested  that  a  permit  be  Issued  wMmrtag 
the  premises  to  remain  vacant  for  tbe  period 
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of  60  dajs.  '  IBvldentlj  this  conversation 
wtOi  Mr.  Coon  took  place  after  the  Septem- 
ber 12th  permit  had  expired.  As  a  result  of 
tbe  reqnest  then  made,  the  permit  dated  Oc- 
tober 27th  was  Issued.  The  evidence  dlsclos- 
68  that  the  company  was  not  aware  of  the 
vacancy  of  the  building  from  June  Ist  to 
September  12th  until  after  the  loss  occur- 
red. On  this  record  counsel  for  the  compa- 
ny contend  that  the  vacancy  of  the  building 
frcHD  June  1st  to  September  12fb,  and  the 
failure  of  the  plaintiff  to  notify  the  company 
each  10  days  of  such  vacancy,  as  well  as  the 
failure  to  notify  the  company  that  the  hulld- 
tng  was  vacant  during  the  period  for  whldi 
vacancy  permits  had  been  granted,  rendered 
the  policy  void. 

When  a  clause  In  a  contract  of  Insurance 
Is  susceptible  of  two  constructions,  that  one 
will  be  adopted  which  Is  most  favorable  to 
the  assured.  German  Ins.  Co.  v.  Hayden,  21 
Colo.  12T,  40  Fac.  453,  52  Am.  St  Rep.  206; 
Strauss  v.  Phenlx  Ins.  Co.,  9  Colo.  App.  386, 
48  Pac.  822.  Tbe  clause  in  the  policy  re- 
garding vacancies  Is  somewhat  ambiguous, 
but  ve  think  a  fair  construction  of  it  Is  that 
notice  to  the  company  of  vacancy  of  the  In- 
sured building  Is  only  to  he  given  when  no 
permit  for  vacancy  has  been  Issued  by  tbe 
company.  The  clause  under  consideration 
recites,  in  effect,  that,  If  tbe  building  insured 
remains  vacant  for  five  days,  the  policy  shall 
become  void,  unless  continued  by  consent  of 
the  company,  and,  in  case  such  building  be- 
comes vacant,  the  duty  is  Imposed  upon  the 
insured  to  report  the  same  to  the  company 
withiiJ  6  days  of  such  occurrence,  and  as  of- 
ten aa  every  10  days  thereafter  during  such 
vacancy.  The  evident  purpose  of  this  provi- 
sion l8  to  advise  the  company  that  the  build- 
ing Is  vacant;  but  where  a  pormlt  has  been 
Issued  by  tbe  company,  allowing  the  build- 
ing to  remain  vacant  for  a  spedfled  period, 
no  such  notice  is  required,  because  the  com- 
pany Is  advised  of  tbe  vacancy  and  has  as- 
sented that  It  may  remain  vacant,  for  the 
period  for  which  a  permit  has  been  granted. 
We  think  that  the  language  of  the  permits 
issued  by  the  company  in  this  case  and  In- 
corporated In  the  defense  under  considera- 
tion clearly  indicates  such  to  have  been  the 
construction  given  the  clause  relating  to  va- 
cancies. Th^  recite.  In  effect,  that  permis- 
sion Is  granted  the  assured  that  the  building 
may  t^naln  vacant  for  the  respective  periods 
specified,  without  prejudice  to  the  insured, 
except  that  daring  the  vacancies  the  amount 
of  insurance  is  reduced  one-third.  Nothing 
Is  said  therein  that  notice  each  10  days  dur- 
ing the  period  for  wblcb  the  permits  were 
issued  must  be  given  the  comi>any.  Our 
conclusion  regarding  the  construction  of  the 
provision  under  consideration  is  further 
strengthened  by  the  fact  that,  according  to 
tbe  averments  of  the  defense,  no  reports 
were  made  by  the  Insured  relative  to  the 
boUdlog  b^ng  vacant  tor  the  period  covered 
by  the  permit  Issued  September  12th,  and 


yet,  without  objection,  tbe  company  Iraned  a 
further  vacancy  permit  on  October  27th.  So 
far  as  the  argument  of  counsel  for  defendant 
is  concerned,  we  are  unable  to  find  that  any 
question  regarding  the  effect  of  the  premises 
being  vacant  from  June  Ist  to  September 
12th  following  was  submitted  to  the  trial 
Judge  fOr  determination.  The  province  of 
this  court  is  to  review  the  action  of  the  trial 
court,  and  not  its  nonaction. 

An  instruction  was  asked  by.  defendant  to 
the  effect  that  If  the  jury  found  from  the 
evidence  that  the  plaintiff  did  not,  during 
the  period  for  whicb  a  permit  for  the  Insured 
premises  to  remain  vacant  had  been  issued, 
report  such  vacant?  to  the  company  every 
10  days,  the  premises  remained  vacant  aft- 
er the  Issuance  of  such  permit,  the  verdict 
sbould  he  for  the  defendant,  was  refused. 
There  was  no  error  in  this  refusal,  tor  the 
reasons  already  given. 

An  Instruction  on  'behalf  of  the  defendant 
was  requested,  to  tbe  effect  thaf:,  if  it  ap- 
peared the  Insured  premises  were  vacant  and 
unoccupied  for  five  consecutive  days  between 
October  12tb  and  the  27th,  without  the  con- 
sent of  the  company,  the  policy  was  void.  This 
was  refused.  The  refusal  was  not  error.  It  ap- 
pears that  the  company,  with  full  knowledge 
that  the  building  had  been  vacant  during  the 
period  covered  by  the  Instruction,  issued  a 
farther  permit  Such  action  was  a  waiver  of 
whatever  rights  it  might  have  had  under  the 
clause  of  the  policy  above  quoted,  for  the 
vacancy  between  October  12th  and  October 
27th. 

Error  Is  also  assigned  upon  the  action  of 
the  cotirt  In  not  instructing  the  Jury  on  tbe 
question  of  vacancy.  Mere  nondirection  Is 
not  reversible  error,  unless  a  specific  Instruc- 
tion, good  in  point  of  law,  covering  tbe  omis- 
sion, was  requested  and  refused.  No  correct 
request  covering  the  alleged  omission  was 
made  of  the  trial  court 

The  substance  of  the  fourth  defense  is  that 
in  the  written  application  of  plaintiff  it  was 
stated  that  he  had  a  99-year  lease  on  the 
ground  on  which  the  insured  building  was 
located,  which  statement  it  is  alleged,  was 
not  true,  in  that  plaintiff  did  not  have  a 
lease  upon  such  ground  for  any  period  of 
time  at  all.  The  proof  shows  that  the  ground 
upon  which  the  building  was  situated  belong- 
ed to  tbe  Adit  Mining  Company,  and  that  he 
would  be  compelled  to  remove  it  at  the  pleas- 
ure of  the  company,  but  that  this  right  of  tbe 
company  would  not  be  exercised  imless  the 
ground  was  needed  for  mining  purposes,  and 
that  the  necessity  for  such  use  was  exceeding- 
ly remote.  According  to  the  further  aver- 
ments of  tbe  defense  under  consideration,  It 
appears  that  appellant  warranted  the  title  to 
the  property  Insured  to  be  as  represented  in 
bis  application,  and  the  company  therefore 
claims  that  under  the  proofs  the  policy  was 
void,  because  of  its  provisions  that  misrep- 
resentation r^arding  tha  title  would  have 
this  effect  The  evidence  discloses  practically 
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without  dlvnte  that  plaintiff  talked  witb  Ur. 
Oocoi,  fb»  KfweMDtatlTe  of  tbe  defendant 
oopipany,  retarding  bis  title  to  tbe  Inmred 
vremlBee,  and  Informed  him  that  he  had  no 
written  lease,  but,  under  hl>  arrangement 
with  the  company  owning  the  ground  upon 
which  the  building  was  situated,  he  bad  a 
right  to  such  ground  so  long  as  the  company 
did  not  desire  to  use  It  fMr  mlnlog  purposes, 
and  that  from  this  information  be  and  the 
agent  concluded  that  bis  title  was  the  equiva- 
lent of  a  9^year  lease.  It  thus  appears  that 
the  agent  of  tba  company  bad  full  knowledge 
of  the  condition  of  the  title  to  tbe  ground, 
and,  having  Issued  the  policy  with  such 
knowledge,  the  condltKm  thweln  avoiding 
tbe  policy,  if  the  title  to  the  prcverty  Inmred 
was  not  as  represented,  was  waived.  Amer- 
ican Cwtral  ins.  Go.  r.  Donlon,  16  Golo  App. 
416,  66  Faa  249;  State  Ins.  Co.  v.  Dubois.  7 
Cola  An^  214,  44  Pac.  7S6 ;  Insurance  Co.  v. 
WUUnson,  18  Wall.  222, 20  U  Ed.  617;  Barnes 
V.  Home  Ins.  Co^  04  n.  a  621,  24  U  Bd.  298. 

Knowledge  of  the  status  of  title  to  pnqperty 
Insnred  and  the  statements  of.  the  assured  rft- 
gardbig  tbe  title  are  necessary  for  the  proteo- 
tion  of  insurance  companies,  so  that  they 
may  reduce  the  temptation  to  Incendiarism 
to  a  m^n'"*!*",  and  also  prevent  the  owner 
from  being  careless  witb  respect  to  losses 
occasioned  by  fire;  but  where,  as  In  this  In- 
stanoe^  tixe  caanoBsf,  throu^  Its  agent,  has 
full  knowledge  relating  to  the  title  of  the  in- 
sured premises,  and  concludes  from  the  in- 
formation obtained  tnm  tbe  owner,  which  Is 
correct,  that  bis  title  is  equivalent  to  a  99- 
year  lease,  and  so  writes  it  In  the  applica- 
tion, the  company  will  not  be  permitted  to 
aay  that  such  statonents  were  fal8&  Tho 
pf^icy  contained  the  following  tdanse:  "TbiB 


entire  ptdh^,  unless  o&erwlae  provided  by 
agreement  endoraed  hamm  or  added  thereto^ 
shall  be  void  •  •  •  if  tbe  subdect  of  Insui^ 
aoce  be  a  building  on  ground  not  owned  by 
the  Insured  in  fee  simple."  Tbe  secood  de- 
fense Intenrased  by  tbe  defendant  was  baaed 
upon  this  dauaa  An  instmctlon  m  belialC 
of  ttie  defendant,  to  the  eftect  that  if  It  ap- 
peared from  tbe  testlnusiy  that,  at  the  time 
of  the  issuance  of  the  p<dicT  in  suit,  the 
ground  upon  which  tbe  insured  building  was 
lUtnate  was  not  owned  Iqr  the  plaintiff  in  fee 
slmide,  the  verdict  must  be  f <ff  tbe  defend- 
ant, was  refused.  There  was  no  error  in  this 
refusal.  Tbe  oonq^any  was  as  much  boond 
by  the  provision  In  the  fay-laws  that  the  ap- 
[dlcation,  1^-laws,  and  vdlcy  should  consti- 
tnte  the  oitire  coitratf  betweoi  it  and  the 
Insured,  as  was  the  latter.  The  application 
stated  that  the  title  of  plaintiff  was  a  99-year 
lease  and  the  company  was  bound  to  take 
notice  of  what  this  aiwUca^t"^  dlsdosed  re- 
garding plaintiff's  title,  and  it  is  therefore 
estopped  from  claiming  tbe  bawflt  of  any 
clause  in  the  polk^  regarding  tbe  title  of 
plaintiff  whldi  provided  that  it  was  to  be 
different  fn»n  ttiat  which  be  had  stated  in 
his  application. 

We  do  not  deem  It  necessary  to  notice  In 
detail  other  errors  assigned  fay  appellsnt,  nor 
do  we  regard  it  as  necessary  to  om^der  fiiiv 
tber  than  we  have  the  croes-errors  assigned 
on  behalf  of  the  appellee. 

For  the  wror  of  the  court  in  sustaining  tbe 
demurrer  to  the  sixtn  defense,  the  Judgmwt 
ot  the  district  court  Is.  reversed,  and  tbe 
cause  remanded  for  a  new  trial. 

Beversed  and  remanded. 

CAMPBELL  and  BAILDT,  JJ.,  concur. 
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(Snprane  Goart  of  Uootana.   Dee.  21,  180S^ 

Use  ahd  Occupation  (|  6*)— Natom  amd 
Fork  of  Beuedt— Mesne  Pbofits. 

A  complaint  alleging  wro&frful  occnpatlon 
of  pldntitra  land  br  defendanta  ror  28  months: 
tbtt  thereby  they  became  indebted  to  plaintiff 
for  the  reaBonable  value  of  the  ose  and  occu^ia- 
tion  of  the  premisee  for  said  period ;  that  each 
reasonalde  value  Is  |920 ;  that  plaintiff  has  de- 
manded aaid  tnm,  but  wue  of  It  bai  been  paid, 
wherefore  plaintiff  demands  Jodgment  for  each 
sum— la  one,  not  for  use  and  occupation,  hat 
for  wrongful  occapation,  the  detriment  caused 
by  which,  except  as  otherwise  provided.  Is  de- 
clared by  Rev.  Codes,  6069,  to  be  the  "value 
of  the  nse  of  the  property"  for  the  time  of  such 
occupation,  not  exceedinit  five  years  next  pre- 
ceding the  action  to  enfftfce  the  light  to  dam- 
ages. 

[Ed.  Note^ToT  other  casea,  eee  Use  and  Oc- 
cupation, Dec.  Dig.  I  6.*] 

Appeal  from  District  Court,  Silver  Bow 
County;  Jeremiah  J.  Lynch,  Judge. 

Action  by  John  H.  L^Bon  against  Lee 
Davenport  and  others.  From  as  order  grant- 
ing plaintiff  a  new  trial,  defoidants  appeal. 
AtBrmed. 

C.  M.  Parr,  for  appellants.  E.  N.  Har- 
wood,  for  respondent. 

S^TH.  J.  The  district  court  of  Silver 
Bow  comity  sustained  a  motion  to  aclude 
all  evidence  under  the  following  complaint: 

"For  canae  of  action  against  said  defend- 
ants, plaintiff  complains  and  alleges: 

"(1)  That  on  the  day  of  July.  1889, 

plalntlfrs  predecessor  in  interest,  James  S. 
Watson,  was  the  oigrner  seised  In  fee  and 
possessed  and  entitled  to  the  possession  of 
that  certain  lot  or  parcel  of  land  and  the  ral- 
naUe  dwelling  house  thereon,  situate  in 
the  city  of  Butte,  county  of  Silver  Bow, 
state  of  Montana,  more  particularly  describ- 
ed as  folIowB,  to  wit  [descrlptlonl.  and  on  or 
about  said  date  said  James  S.  Watson  and 
one  R.  S.  Feurtado  entered  Into  an  agree- 
ment, by  the  terms  and  provisions  of  which 
the  said  Watson  agreed  to  sell  and  convey 
said  property  to  said  Feurtado  for  and  In 
consideration  of  the  sum  of  $4,779.20,  to  be 
paid  in  80  installments  of  divers  sums  of 
money,  which  sums  said  Feurtado  promised 
in  and  by  the  terms  of  30  promissory  notes 
made  and  delivered  by  him  on  or  about  the 
date  aforesaid  to  pay  to  said  James  S.  Wat- 
son for  the  purchase  of  Mid  property;  that 
by  the  terms  and  conditions  of  the  first  of 
said  notes  said  Feurtado  promised  to  pay 
to  said  Watson  on  or  before  October  1,  1809, 
the  snm  of  $172.50,  the  same  being  the  lar- 
gest amount  mentioned  in  any  of  said  promis- 
sory notes,  and  by  the  terms  and  conditions 
of  the  other  29  of  said  promissory  notes  there 
became  due  and  payable  an  installment  of 
over  $150  of  said  agreed  purchase  price  at 
the  end  of  each  period  of  three  months  suc- 
ceeding the  date  last  aforesaid.   Ad(1  It  was 


further  express  agreed  b7  and  between 
said  James  S.  Wateon  and  R.  S.  Feurtado  in 
and  by  the  terma  of  lald  agreemoit  that 
time  iM  of  the  essence  of  said  agreement; 
and  it  was  farther  agreed  hy  the  terms,  ten- 
or, and  effect  of  said  agreement  that,  In  the 
event  of  defaolt  of  payment  of  any  of  aald 
Installments  mentioned  in  eitlier  of  said 
promissory  notes  when  due  and  payable  ac- 
cording to  the  terms  thereof,  then  all  right 
on  the  part  of  aald  Feurtado  to  purchase 
said  premises  or  otherwise  in  relation  tiiere- 
to  became  and  was  forfeit,  null,  and  void. 
And  it  was  further  provided  and  agreed  in 
and  by  the  terms,  tenor,  and  effect  of  said 
agreement  that  said  R.  S.  Feurtado  shall  pay 
and  discharge  at  maturity  all  taxes,  assess- 
menta,  liens,  and  other  Incqmbrances  then  ex- 
isting on  said'  propert7  at  tlie  time  of  mail- 
ing said  agreement  or  thereafter  assessed  or 
levied  thereon. 

"(2)  That  said  R.  &  Feurtado  entered  into 
and  used  said  premises  for  some  time  prior 
and  up  to  about  the  1st  day  of  May,  1902. 

"(3)  That  said  R.  &  Fenrtado  made  de- 
fault, failed  and  neglected  to  pay  any  of 
said  Installments  which  he  promised  as  afore- 
said to  pay  for  the  purchase  of  said  proper- 
ty; and  he  also  made  default,  failed,  and 
n^lected  to  pay,  the  taxes  duly  assessed  and 
levied  on  said  property,  to  wit,  tarn  levied 
by  said  county  of  Silver  Bow  in  the  snm  of 
$28.39,  and  by  the  city  of  Butte  In  the  sum 
of  $20.80,  for  the  year  1902,  and  taxes  levied 
on  said  property  by  said  dty  in  the  sum  of 
$20.80,  and  by  said  county  in  the  sum  of 
$28.39,  for  the  year  1903.  and  said  property 
was  heretofore  sold  for  said  taxes,  and  said 
Fenrtado  made  default,  failed,  and  neglect- 
ed to  pay  any  of  said  promissory  notes  or  to 
perform  any  condition  of  said  agreement 
made  by  and  between  htm  and  said  Watson 
to  be  done  and  performed  by  said  Feurtado. 

"(4)  That  all  the  while  from  and  aftw  de* 
fault  of  payment  of  the  first  of  said  series  of 
promissory  notes  by  said  Feurtado  on  Octo- 
ber 1.  1899,  when  the  same  became  due  and 
payable  according  to  the  terms  tiiereof,  he, 
the  said  Feurtado.  had  no  right,  title,  or  in* 
terest  whatsoever  In  or  to  or  in  relation  to 
said  property,  and  all  the  while  be  occupied 
said  property  after  said  last-mnitloned  date 
he  became  indebted  to  said  Watson  and  his 
successors  In  Interest  for  the  use  and  occupa- 
tion thereof. 

"(5)  That  during  all  the  times  herein  men- 
tioned the  title  to  said  property  la  fee  sim- 
ple absolute  was  standing  In  the  name  of 
said  James  S.  Watson,  as  shown  by  the  pub- 
lic records  of  said  county  of  Silver  Bow,  un- 
til It  was  sold,  assigned,  and  conveyed  to 
plaintiff  as  hereinbelow  set  forth. 

"(C)  That  on  April  17,  1002.  U  of  said 
promissory  notes,  the  principal  of  which  ag- 
gregates $l,864.i50,  were  past  due  and  wholly 
unpaid,  and  said  R.  S.  Feurtado  had  not  only 
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made  Oefanlt  in  the  payment  thereof,  but 
had  tailed  and  neglected  to  perform  any  con- 
dltlons  of  said  agreement  with  said  James 
S.  Watson  to  be  done  and  performed  by 
said  Fenrtado;  that  at  some  time  on  or  be- 
tween the  17th  day  of  April,  1002,  and  the 
1st  day  of  May,  1902,  the  said  defendant 
Lee  Davenport  without  right,  title,  or  in- 
terest in  said  premises,  and  acting  In  col- 
lusloD  with  said  Fenrtado,  entered  Into  said 
premises  and  Into  the  use  and  occupation  of 
the  valuable  dwelling  house  situate  thereon 
and  occupied  the  same  continuously  from  the 
Ist  day  of  May,  1002,  to  the  1st  day  of  Jan- 
uary. 1903. 

"(7)  That  on  or  abont  January  1,  1903,  the 
defendant  Lee  Davenport  without  right,  title, 
or  Interest  in  said  premises,  and  acting  In 
collu^on  with  his  brother,  the  defendant 
John  B.  Daveniwrt,  and  Anna  Davenport, 
caused  the  latter  to  enter  Into  and  occupy 
said  premises  as  pretended  tenant  of  said 
Lee  Davenport,  and  the  said  John  B.  Daven- 
port, Anna  Davenport,  and  Lee  Davenport 
acting  together  In  collusion  have  occupied 
and  had  the  use  and  benefit  of  said  premises 
continuously  ever  since  said  Ist  day  of  Jan- 
uary, A.  D.  1903,  until  the  30th  day  of  No- 
vember, 1004,  a  period  of  23  months,  where- 
by said  defendants  became  indebted  to  said 
James  S.  Watson  and  his  successors  in  in- 
terest and  assigns  for  the  reasonable  value 
of  the  use  and  occupation  of  said  premises 
daring  said  period,  and  Interest  th»eon  at 
h.wful  rates. 

"(8)  That  the  reasonable  value  of  the  rents 
and  profits  for  the  use  and  occupation  of 
said  premises  during  said  i>erlod  from  Janu- 
ary 1,  1903,  to  November  30,  1904,  Is  $40  per 
month,  amounting  to  $920,  but  no  part  of 
which  has  been  paid,  although  payment  there- 
of has  been  heretofore  demanded. 

"(0)  That  heretofore,  to  wit,  on  October 
17,  1904,  the  said  James  S.  Watson  and  his 
wife  M.  LllUnn  Watson,  for  valuable  con- 
sideration, to  wit,  over  $4,000,  to  them  paid 
by  plulntitf.  sold,  assigned,  transferred,  set 
over,  and  delivered  said  premises  and  all 
their  rights,  demands,  claims,  accounts,  and 
rights  of  action  against  defendants  and  all 
other  persons  for  use  and  occupation  there- 
of to  tbis  plaintiff,  and  ever  since  the  last- 
mentioned  date  plaintiff  has  been  and  now 
Is  the  owner  and  holder  thereof,  and  plain- 
tiff has  demanded  payment  of  said  sum  of 
$920  and  legal  Interest  thereon  for  the  use 
and  occupation  of  said  premises  by  defend- 
ants as  aforesaid  but  no  part  thereof  has 
been  paid.  Wherefore,  plaintiff  demands 
judgment  against  said  defendants  for  the 
sum  of  $920  and  Interest  thereon  from  No- 
7cmber  30,  1904,  imtil  paid,  at  the  rate  of 
8  per  centum  per  anntun  and  all  other  proper 
relief." 

The  grounds  of  the  motion  were  (1)  "that 
the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action" ;  and  (2) 
"that  the  action  is  improperly  brought  against 


defendants  for  the  reason  that  there  never 
was  any  relation  of  landlord  and  tenant  ex- 
isting between  plaintUf  and  defendants  nor 
^tber  of  them,  nor  la  there  any  privity  of 
contract  such  as  would  make  defendants,  or 
either  of  them,  liable  to  plalntiflF  for  use  and 
occupation  of  Uie  premises  In  question.**  The 
court  afterwards  entered  an  order  granting 
the  plaintifr  a  new  trial,  and  from  that  or- 
der the  defendants  have  perfected  an  appeal. 
We  think  the  trial  coort  was  correct  In 
granting  a  new  trial. 

Appellants  advanced  the  contention  that 
the  action  for  use  and  occupation  is  fonnded 
on  contract,  express  or  Implied,  and,  to  sus- 
tain the  action.  It  nidst  appear  that  the  rela- 
tion of  landlord  and  tenant  existed  betweea 
the  parties  or  their  privies.  The  following 
cases  are  cited  to  sustain  this  poettion,  viz.: 
Atlanta,  K.  &  N.  Ry.  Co.  v.  McHan,  110  Oa. 
543.  35  S.  B.  634;  Fender  v.  Rogers,  97  111. 
App.  280;  Janouch  v.  Pence,  3  Neb.  (Cnof.) 
867,  93  N.  W.  217;  Adslt  v.  Kaufman,  121 
Fed.  355,  58  C.  C.  A.  33 ;  Cole  v.  Thompson. 
134  Iowa,  3S5,  112  N.  W.  178.  In  tbla  state 
there  Is  but  one  form  of  action  for  the  en- 
forcement or  protection  of  private  rights  and 
the  redress  or  prevention  of  private  wrongs, 
and  the  complaint  must  contain  a  statement 
of  the  facts  constituting  the  canse  of  action 
In  ordinary  and  concise  language.  In  the 
case  of  Long-Bell  Lumber  Co.  v.  Martin,  11 
Okl.  192,  06  Pac.  328,  the  Supreme  Court  of 
Oklahoma  said:  "The  relation  of  landlord 
and  tenant  never  existed  In  the  case.  The 
case  Is  one  of  occupation  of  land  without 
color  of  title;  but  that  fact  would  not  pre- 
vent the  plaintiff  from  recovering  damages 
In  this  action,  even "  If  he  had  averred  that 
the  rental  value  of  the  premises  amounted  to 
a  certain  specific  sum.  since  It  has  been 
pressly  declared  by  this  court  that  the  'rent- 
al value  of  the  premises  during  the  time  the 
party  Is  forcibly  and  unlawfully  kept  out  of 
possession  Is  the  proper  measure  of  dam- 
ages.' Mr.  Justice  Field  said  In  Patterson 
V.  Ely.  19  Cal.  28:  "The  allegation  of  the 
value  of  the  'use  and  occupation,  rents,  and 
profits'  of  the  premises  for  the  period  during 
which  the  defendants  were  in  the  wrongful 
possession  and  excluded  the  plaintiffs,  was 
sufficient  to  charge  the  defendants  without 
any  averment  that  they  received  such  rents 
and  profits.  These  terms  'rents  and  profits,* 
are  not  used  In  a  technical  sense.  The  whole 
averment  Is,  In  effect,  only  that  the  value  of 
the  use  of  the  premises,  vchllst  the  plaintiffs 
were  excluded  from  their  enjoyment,  was 
the  amount  stated — a  very  proper  averment 
as  the  basis  of  the  damages  claimed  for  the 
wrongful  detention  of  the  property." 

Rev.  Codes,  g  6069,  under  the  article  head- 
ing "Damages  for  Wrongs,"  and  the  section 
heading  "Wrongful  Occupation  of  Real  Prop- 
erty," provides:  "The  detriment  caused  by 
the  wrongful  occupation  of  real  property.  In 
cases  not  embraced  In  ij  6070,  6076  and  6077, 
of  this  Code,  or  provided  In  the  Code  of 
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Civil  Procedure,  Is  deemed  to  be  the  Talue 
of  the  nse  of  the  property  for  the  time  of 
Bnch  ocenpatlon,  not  exceeding  five  years 
next  preceding  the  commencement  of  the 
action  or  proceeding  to  enforce  the  right  to 
damages,  and  the  costs,  If  any,  of  recover- 
hxg  the  poBsesBlon."  The  Supreme  Court  of 
Washington  In  Columbia  &  P.  S.  R.  Co.  v. 
Hlstogenetlc  Medldne  Co.,  14  Wash.  475,  45 
Pac  29,  used  this  langnage:  "Owing,  no 
doubt,  to  the  change  of  procedure  wrought 
by  the  Codes  to  the  varions  states,  the  action 
for  mesne  profits  is  now  largely  treated  as  if 
It  were  one  of  contract  or  for  use  and  occu- 
pation." In  the  ease  of  Woodhull  v.  Rosen- 
thal, 61  N.  T.  382,  the  court  said:  **The  ac- 
tion for  mesne  profits  Is  now  In  substance 
an  action  for  nse  and  occupation,  and  the 
complaint  Is  to  be  drawn  on  that  theory; 
and  the  court  Is  to  render  judgment,  as  In 
actions  of  assumpsit,  for  use  and  occupa- 
tion." See,  also.  Holmes  v.  Davis,  19  N.  T. 
4S&  Sedgwick  and  Walt,  In  their  work  en- 
titled **Trl8l  of  Title  to  Land,"  say  (section 
649):  "It  is  established  by  a  preponderance 
of  the  authorities  that  the  action  {modem 
action  for  mesne  profits]  has  been  divested 
of  many  of  the  peculiarities  of  an  action  of 
trespass;  or,  rather,  that  It  has  acquired 
the  characteristics  of  an  action  ex  contractu, 
and  the  recovery  In  the  modem  practice  Is 
largely  regulated  by  the  principles  govern- 
ing actions  upon  contract  as  dlstluguished 
from  actions  of  pure  tort"  In  the  case  at 
bar  the  plaintifF  claims  damages  In  an 
amount  eqna)  to  the  "reasonable  value  of 
the  wata  and  profits  for  the  use  and  occupa- 
tion of  the  premises"  during  the  time  the 
defendants  wrongfully  occupied  the  same,  to 
wit,  in  the  sum  of  f920.  We  are  of  opinion 
that  the  "value  of  the  nse  of  the  property" 
may  properly  be  arrived  at  In  this  way. 

The  order  appealed  from  Is  affirmed. 

Affirmed. 

BRANTLY,  O.  J.,  and  HOLLOWAT,  J., 
concur. 


HAOEBTT  T.  MONTANA  ORE  PURCHAS- 
ING GO.  et  al. 

(Supreme  Court  of  Montana.    Dec.  21,  1908.) 

1.  TRIAI.  (J  2M*)— iNSTBtlCrnONS. 

Where  a  ndninp  compaoy'a  superintendent 
in  charge  of  its  mme  knew  of  tbe  dangerous 
condition  of  a  shaft  and  its  use  by  plaintiff,  a 
workman  fumiabed  by  another  company,  an  in- 
struction that  the  superintendent  was  not  liable 
for  injuries  to  the  workman  if  plaintiff  entered 
the  shaft  without  the  superintendent's  knowl- 
edge on  the  day  of  the  accident  by  the  Invita- 
tion of  another  servant  of  the  miniDg  company 
was  properly  refused  as  inapplicaUe  to  the 
facts. 

[Ed.  Note.— For  other  casea,  see  Trial,  Cent 
IMg.  S§  596-^12 ;  Dec.  Dig.  g  252.«] 


2.  Tbiai,  (5  2G0*)— Requested  iNarttucnoKs— 
Ikstbdctions  Covebed  bt  Others  Given. 

An  instruction  that  a  mining  company's 
superintendent  In  charge  of  its  nune  was  not 
liable  for  injuries  to  a  woikman  by  the  sti<&inx 
of  a  cage  on  its  descent  in  a  compressed  riiaft' 
if  the  accident  would  not  have  occurred  but  for 
the  incompetency  or  negligence  of  tbe  engineer 
in  charge  of  the  engine  c^rating  the  ca^e  was 
properly  refused,  where  toe  court  had  given  a 
proper  instruction  on  proximate  cause,  that  If 
tbe  negligence  or  incompetency  of  the  engineer 
was  the  sole  cause  of  the  accident,  then  toe  sn- 
perintendent  should  be  exonerated. 

[Ed.  Note.— For  other  casea,  aee  Trial,  GenL 
Dig.  S§  C51-«59;   Dec.  Dig.  i  260."] 

3.  Master  aho  Sbbvaht  (|  332»)— Ihjtjbie»— 

LlABIUTT  OW  SUPEBinTENDEHT. 

Where  the  nndlsputed  evidence  showed  that 
plaintiff,  a  workman  inmished  to  a  mining  com- 
pany by  another  company,  could  have  been  low- 
ered through  one  of  other  shafts  which  were 
safer,  and  brought  up  to  bis  place  of  work 
through  the  nosafe  abaft  in  which  he  was  in- 
jured by  the  sticking  of  the  cage  in  its  descent, 
the  question  whether  the  mining  company's  so- 
perlntendrat  was  negligent  in  maintaining  tbe 
shaft  and  in  permitting  its  use  so  as  to  render 
him  iodividualty  liable  was  for  the  jury,  al- 
though it  appeared  that  he  had  done  all  that 
coula  be  done  except  to  close  tbe  mine  and  re- 
timber  the  shaft 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  S  332.*] 

4.  Masizb  Attn  Sebvaiit  ({  311*)— Pkoxdcatb 
Cause  or  Ihjubt— Liabiutt  oj  Sppkbiit- 
TEirnEiCT. 

The  negligence  of  a  mining  company's  super- 
intendent in  charge  of  its  mine  in  maintaining  a 
shaft  in  a  dangerous  condition  and  permitting 
its  use  by  a  worlnnan  furnished  by  another  com- 
pany does  not  Tender  him  liable  for  injuries  to 
the  workman  by  the  sticking  of  the  cage  in  its 
descent  through  the  shaft,  if  the  injury  would 
not  have  occurred  bnt  for  the  incompetency  of 
the  minitv  company's  servant  in  charge  of  the 
engine  operating  the  cage. 

[Ed.  Note.— For  other  cases,  sse  Master  ai^ 
Servant,  Dec.  Dig.  |  811.*] 

5.  Maoteb  and  Bebvaitf  (I  811*)— PBOzncan 
Cause  or  Injtibt— Liabilut  ov  Sufbjor- 

TENDBNT. 

That  tbe  negligence  of  a  mining  company's 
servant  may  have  contributed  to  the  injuries  to 
a  workman  furnished  to  it  by  another  company 
docs  not  relieve  the  mining  company's  superin- 
tendent from  liability  for  the  injuries,  ff  his 
n^llgence  in  maintalnlne  a  shaft  hi  a  danger^ 
ons  condition  and  permiting  Its  nse  by  the  work- 
man was  a  concurring  cause. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec  Dig.  |  311.*] 

6.  Principai.  and  Agent  (S  159*)— IUshts 

ANn  LiABiLrriES  as  to  Third  Persons- 
Wrongful  Acts— Negligence  of  Agent- 
Liabilities  OF  AoEKi^"  Misfeasance"— 

"NONFEAflANCB." 

Tbe  term  "nonfeasance"  refers  to  an  agent's 
omission  to  perform  a  duty  which  be  owes  to 
his  principal  by  virtue  of  the  agency  and  for 
which  he  Is  rsnwnsible  to  his  principal  only; 
but,  whenever  toe  agent'a  omission  consists  of 
failure  to  perform  a  duty  which  he  owes  to 
third  persons,  then,  as  to  such  persons,  his  omis- 
sion Is  "misfeasance"  for  which  he  is  respousl- 
ble. 

[Ed.  Nota.--For  oUier  cases,  see  Principal  and 
Agent,  Cent  Dig.  SI  009-018;  Dec.  Dig.  1 169.* 

For  other  definitions,  see  Words  and  Phrases, 

vol.  5,  pp.  4535,  4821.  4822.] 
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7.  PBinOIPAI,  AlTD  AOEin   (8  150*)--RSQBT8 
AND  LlABILnm  A8  TO  THIBD  FXBSONS— 

Wbonoful  Acts— Nequokncb  or  Aoknt— 

LUBXUTIES  OF  AOBNT. 

Hie  negl^ence  of  a  miniiw  companj's  eu- 

Eirintendent  in  cha^  of  its  mine  In  maintain- 
g  a  shaft  in  a  dangeroiu  condltioQ,  and  In 
permitting  its  use  by  third  persons  unaware  of 
Its  dangerous  character,  is  not  a  "noufeasance" 
for  which  he  is  responsible  to  the  company  only, 
but  is  "misfeasance"  for  which  he  is  liable  when 
such  n^ligence  is  the  proximate  cause  of  inju- 
ries. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
A^t,  Cent  Dig.  H  S99-618;   Dec.  Dig.  { 

a  Hasteb  and  Servant  rt  332")— Actions- 
Trial— QnEsxioNs  rOR  JTJRT. 

Whether  the  negligence  of  a  mining  com- 
pany's superintendent 'm  chaige  of  Its  mine  in 
maintaining  a  shaft  in  a  dangerous  condition, 
and  permitting  its  use  by  a  workman  fumtshed 
to  it  by  another  company,  was  the  proximate 
cause  of  the  workman  s  injuries  ao  as  to  render 
the  superintendent  indlTioually  liable,  was  a 
question  for  the  jury,  though  a  skillful  engineer 
in  charge  of  the  eni^ua  operating  the  cage  could 
have  stopped  tha  engine  in  time  to  prevent  the 
accident. 

_  [Ed.  Note.— For  other  oues,  aee  Master  and 
Berrant.  Dec  Dig.  |  832.*] 

Appeal  from  District  Court,  Silver  Bow 
Count}';  Geo.  M.  Bourquin,  Judge. 

Action  by  Johnston  T.  Hagerty  against 
the  Montana  Ore  Purcbaslng  C<HQpany,  Elliott 
H.  Wilson,  and  others.  From  a  judgment  for 
plaintiff,  and,  from  an  order  dmying  a  new 
trial,  defendant  Wilson  a^ieals.  Affirmed. 

M.  B.  Oitmi  and  Chas.  B.  Leonard,  for  ap- 
pellBnt  8.  T.  Hogevoll  and  Blanry  &  Temple- 
man,  for  respondent 

HOLLOWAT,  J.  This  action  was  com- 
menced by  Johnston  T.  Hagerty  against  El- 
liott H.  Wilson  and  others  to  recover  dam- 
ages for  injuries  alleged  to  have  been  sus- 
tained hy  the  plaintiff  as  the  resnlt  of  the 
negligence  of  the  defendants. 

During  1901 'tiie  HypoCka  Mining  Com- 
pany, a  foreign  corporation,  was  operating 
the  Minnie  Healy  mine,  in  MeadervUle,  Sli- 
ver Bow  county.  Tlie  defendant  Wilson  was 
the  superintendent  at  the  mine,  and  was  ac- 
tively in  charge  of  the  business  of  the  Hy- 
pocka  Mining  Company  In  Montana.  The 
Hypocka  Company  had  a  working  arrange- 
ment with  the  Montana  Ore  Purchasing  Com- 
pany, by  which  the  latter  company  furnish- 
ed Its  electricians  to  the  former  to  do  elec- 
trical work  In  the  Minnie  Healy  mine.  In 
the  course  of  its  mining  operations  In  the 
Minnie  Healy  mine,  the  Hypocka  Oonqieny 
caused  to  be  opened  a  particular  shaft,  des- 
ignated In  the  pleadings  and  evidence  as  the 
''Chippie**  shaft  This  shaft  was  a  compara- 
tively new  one  and  had  been  proiwrly  tim- 
bered, but  on  account  of  the  swelling  of  the 
ground,  caused  by  disintegration  of  the  cotm- 
try  rock  and  a  consequent  movement  of  fbe 
ground,  the  shaft  was  so  compressed  that  for 
several  months  before  tbe  accident  to  Hager- 


ty the  cage  running  In  that  shaft  had  fre- 
Quently  ataxA  on  its  descrait  To  such  an  ex* 
tent  had  tbe  usefulness  of  the  shaft  Xteea 
impaired  that  some  time  before  Hagerty's  in- 
Jury  occurred  the  shaft  had  bem  condemned, 
the  engineers  on  the  engine  (qtmttng  tbe 
cage  bad  been  taken  from  their  work,  and  the 
shaft  thereafter  was  used  principally  for  the 
purpose  of  repairing  water  pipes  and  elec- 
trical apparatus  In  it  On  July  26. 1904,  tbe 
Hypocka  Company  called  upon  tbe  Montana 
Ore  Purchasing  Company  for  electrtdana  to 
do  some  work  In  Oie  "Chicle"  rihaft  betwe^ 
the  1,000  and  1,100  foot  levels.  Hagertr.  an 
electrician  In  tbe  employ  of  the  Montana  Ore 
Purchasing  Company,  was  detailed  to  do  this 
work,  and  while  so  engaged,  and  on  July 
27th,  he  was  requested  to  make  some  repairs 
about  the  600-foot  level.  It  appears  that, 
wben  this  "Chippie"  shaft  was  used,  an  en- 
gineer from  elsewhere  in  the  Minnie  Healy 
mine  was  called  to  operate  the  engine  which 
lowered  and  raised  the  cage.  At  the  time 
Hagerl7  was  Injured,  one  Greenleaf,  or 
Greeuough,  went  on  the  engine  to  lower  the 
cage.  It  does  not  appear  at  whose  sugges- 
tion or  direction  this  man  assumed  to  act  as 
engineer,  for  be  was  not  In  fact  an  engliieer, 
and  did  not  have  a  license  to  operate  an  en- 
gine. However,  he  undertook  to  lower  the 
cage  with  Hagerty  and  his  helper,  and,  when 
it  was  between  GOO  and  600  feet  from  the 
surface,  tbe  cage  stuck,  and,  the  engine  not 
being  stopped  at  once,  from  10  to  25  feet  of 
cable  came  down  Into  the  cage,  which  was 
not  lighted,  and  colled  about  the  feet  of 
Hagerty  and  his  helper.  After  being  thus 
suspended  for  some  time,  the  cage  finally 
worked  through  the  pinched  portion  of  the 
shaft  by  its  own  weight,  and  suddenly  fell 
to  tbe  length  of  the  alack  cable.  The  cable 
had  apparently  become  so  colled  about  one 
of  Hagerty'B  feet  that,  when  the  cage  drop- 
ped, the  cable  practically  cut  off  his  foot,  or 
at  least  injured  It  to  such  an  extent  that 
amputation  wss  necessary.  It  appears  that 
this  dangerous  condition  of  the  "Chippie" 
shaft  was  known  to  Wilson,  but  was  not 
known  to  Hagerty.  In  brief,  these  are  the 
facts  as  disclosed  by  the  record. 

There  la  not  any  disputed  question  of  fact 
presented,  for  the  defoadants  did  not  offer 
any  testimony.  A  motion  for  nonsuit  was 
sustained  as  to  the  Montana  Ore  Purchas- 
ing Company,  and  denied  as  to  defendants 
Wilson  and  Hypocka  Company.  The-  court 
was  asked,  but  refused  to  give,  Instructions 
4  and  9,  but  amcmg  others  gave  Instruction 
No.  6.  The  ln8lTnctl<mB  Just  referred  to  are 
as  follows: 

"No.  4.  [Befused.]  Ton  are  Instructed  that 
If  the  plaintiff  entered  the  shaft  at  the  time 
he  was  injured  without  the  knowledge  of  the 
defendant  Elliott  H.  Wilson,  and  by  invita- 
tion or  direction  of  some  servant  of  the  Hy- 
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pocka  Ulnlng  GompaB^,  other  tbui  said  Wll- 
son,  snd  sndi  pawn  knew  the  condition  of 
nld  tHatt,  your  verdict  shoold  be  for  the  de- 
teidant  Wilson." 

**Na  9.  ^tefased.]  Ton  are  fnitbra  in- 
■tmcted  tint,  If  you  find  from  the  eridmce 
ttiat  0ie  injuy  would  not  hare  occnrred  ex- 
cept for  the  Incompetency  or  negligence  of 
the  engineer  in  chan^  of  the  en^ne  operat- 
ing the  cage  in  the  shaft,  thai  the  condition 
of  said  shaft  was  not  the  proximate  cause  of 
the  Injnry,  and  your  rerdlct  should  be  for 
the  defendant  Wlistm." 

"No.  6.  [Given.]  You  are  instructed  that, 
If  the  injury  to  the  plaintiff  was  occastoned 
■olely  hr  the  negllgraice  or  Incompetency  of 
the  engineer  In  charge  of  the  hoisting  en^ 
glne  tqieratlng  ttie  cage  in  the  shaft  in  which 
the  Injury  occurred,  your  rndict  sbould  be 
ft>r  the  defendant  Blllott  H.  Wilson.** 

The  Jury  returned  a  verdict  In  favor  of  the 
^intlff  and  against  the  defendants  WUson 
ftod  the  Hypm^  Mining  Company,  and, 
from  the  Jnd^nent  entered  thereon  and  from 
an  order  denying  Idm  a  new  trial,  WUson 
appeals. 

We  think  that  the  proposed  Instmctlfm  No. 
4  above  was  properly  refused.  ^Pnison's  own 
testimony,  offered  on  behalf  of  plaintiff,  dis- 
closes that  he  knew  the  condition  of  the 
**Chfppie"  Shaft;  knew  that  the  cage  stutik 
occasionally ;  knew  that  the  Bti<Miv  of  the 
cage  would  endanger  life  or  limb  if  It  got 
away  as  it  dM  on  tbs  occaslrai  of  Hagerty*s 
Injury ;  knew  that  mm  were  going  down  the 
sliaft  between  January  and  August,  1904, 
and,  in  fact,  liad  gone  through  there  occa- 
tonally  himself.  He  knew,  also,  that  Hager- 
ty  was  working  In  the  shaft  on  tbe  day  be- 
fore be  was  injured.  Under  these  clrcnm- 
stances  the  offered  Instruction  was  not  ap- 
^IcaUe  to  the  facts  of  the  case.  The  deter- 
mining factor  Is  not  whether  Wilson  knew 
that  Hagerty  was  making  the  particular  trip 
which  he  did  when  be  was  Injured,  but 
whether  he  knew,  or  ought  to  have  known, 
ttiat  Hager^  was  woAlng  there  at  the  time 
upon  the  invltatl<m  of  the  Bypocka  Mining 
Company. 

We  tbliik,  alst^  that  ottered  Instruction  No. 
9  above  was  propeily  refused.  No.  6,  given, 
completely  covers  the  same  ground.  There  is 
not  any  difference  between  the  two  Instruc- 
tions in  principle.  The  difference  Is  In  ver- 
tdage  only.  Na  6  merely  gives  emphasis  to 
tbe  fact  Uut,  If  the  n^^ence  or  Incompe- 
tency of  tbe  man  operating  the  engine  was 
the  sf^e  cause  of  the  acdden^  then  Wilson 
riurnld  be  e»merated.  No.  9  means  tbe  same 
thing. 

But  the  principal  cmtentlon  arises  over  tlie 
refosal  of  the  trial  court  to  grant  Wilson's 
modon  for  a  nonsuit  It  Is  suggested  that 
the  ertdence  falls  to  disclose  any  negligence 
m.  ttie  part  of  WUson.  It  does  appear  that 
Wilson  bad  q>ared  nritber  pains  nor  money 
to  keqp  Uw  shaft  open.  He  says  that  he  had 
done  an  that  could  be  done,  ezce|»t  to  dose 


down  the  mine  and  retimber  the  sliaft  But 
this  conclusion  of  bis  is  hardly  Justified  by 
the  evidence.  There  were  other  ibafts  ad- 
joining the  "Chippie"  abaft  and  In  which  tiie 
trouUe  did  not  ai^ear,  or,  if  it  appeared  at 
all,  to  a  much  less  d^ree,  and,  these  shafts 
being  accessible  one  flom  the  otbo*  at  the 
different  stations,  men  could  have  been  low- 
ered through  one  of  the  other  shafts  and 
brought  up  to  the  place  of  wwk  through  the 
"Chippie^  shaft,  as  It  aK>ear8  that  tbe  cage 
would  not  stick  in  its  ascent  But  evn  If 
tbe  closing  of  the  mine  was  a  last  recourse, 
we  are  not  prc^red  to  say  that  it  was  not 
Wilson's  du^  to  resort  to  it  rather  than  to 
invite  this  man  to  work  In  a  known  i»lace  of 
danger.  The  question  whether  Wilson  exer- 
cised reasonable  care  to  provide  a  reaaonaUy 
safe  place  for  the  man  to  work  was  fairly 
submitted  to  the  Jury.  It  is  suggested,  also, 
that  if  tbe  negligence  or  Incompetency  of 
Oreenleaf  was  the  cause  of  the  Injury,  WU- 
son cannot  be  held  liable  therefor,  since 
Greenleaf  was  not  tbe  servant  of  WUaon,  but 
was  tiie  servant  of  the  Hypocka  Company. 
We  agree  witii  this,  and  it  appears  to  ns  tliat 
the  trial  court  also  ad<q>ted  that  tfieoxy,  and 
gave  emphasis  to  It  In  instruction  No.  6 
above.  But  tbe  fkct  that  the  negjlgence  of 
Oreenleaf  may  have  contributed  to  the  in- 
Jury  does  not  profit  Wilson  If  bis  nei^Ugrace 
was  a  concurring  cause.  We  think  tbe  Jury 
must  have  reached  the  cnudurion  that  the 
combined  negligence  of  Wilson  in  maintain- 
ing the  shaft  and  permitting  Its  use  under 
tbe  drcnmstances  as  shown  in  this  caae  and 
of  Oreenleaf  In  lowering  the  cage  was  the 
pnudmato  cause  of  tlie  Injury. 

But  it  is  further  suggested  that  at  most 
Wilson  waa  guilty  of  nraiaetlon  or  omission 
of  duty  In  falling  to  have  tbe  shaft  In  woA- 
Ing  order,  or  In  not  forbidding  its  use  to  men 
not  acquainted  with  Its  character,  and  ttiat 
such  fflnlsslon  or  nonaction  amounts  mly  to 
ncmfeasance,  for  which  he  Is  not  liable  to  a 
third  person,  but  If  liable  at  all,  be  Is  only 
liaUe  to  the  Hypocka  Coinpany,  his  principal, 
and  that  tbe  maxim  reqwndeat  superior  ap- 
plies. If  Wilson's  misconduct  In  pemdtting 
the  shaft  to  be  otit  of  repair  and  in  permit- 
ting its  use  while  In  snch  condition  amounts 
only  to  nonfeasance  then  the  ocmtoitUm  of 
bis  counsel  may  be  w^  founded.  But  we 
are  not  able  to  agree  with  them  in  tiielr  con- 
dnskm.  Some  of  the  cases  dted  by  counsel 
Cor  appellant  seem  to  bear  out  their  tboOTy 
and  to  Justify  the  conclorion  they  readL 
The  courts  and  text-writers  have  not  always 
bom  accurate  in  defining  tbe  terms  "n(nUEeas- 
ance"  and  "misfeasance,"  or  In  discriminat- 
ing betwem  tbem.  As  applied  In  cases  of 
this  diaracter,  we  think  the  term  "nonteas- 
ance^  refers  to  the  omission  on  the  part  of 
the  agent  to  perform  a  iatf  whldi  he  owes 
to  bis  prtndpal  Iqr  vlztue  of  the  nlatlonsblp 
exlBtlng  between  them;  but  whenever  the 
omission  <m  the  part  of  tlie  agent  ctmsists  of 
bis  failure  to  perform  a  duty  which  he  owea 
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to  tbird  perwnu,  then,  as  to  such  third  pet^ 
sona,  Us  omlBBlon  amounts  to  "mlsfeaBance^" 
for  vhlch  he  Is  respoiislhle.  We  think  this 
«mcliiston  Is  based  upon  reaacm  and  anthorl- 
ty.  Mecli^  In  his  wofk  on  Agencs  says: 
"Ekune  ccmfoBlon  has  cr^  Into  certain  cases 
from  a  teUnre  to  olwerve  clearly  the  distinc- 
tion between  mmfeasance  and  misfeasance. 
As  has  been  seen,  the  agent  Is  not  llaUe  to 
strangers  fbr  injuries  sustained  by  them  be- 
cause be  did  not  undertake  the  performance 
of  some  duty  which  he  owed  to  hfs  principal 
and  lmp<wed  upon  Urn  by  his  relation,  whldb 
Is  nntfeasance.  Mlsfusance  may  involve,  al- 
so, to  some  extent  the  Idea  of  not  d<ring  as 
where  the  ag«at  whOe  engaged  In  the  per- 
formance of  his  undertaking  does  not  do 
something  which  It  was  his  duty  to  do  undo- 
the  drcnmstances,  does  not  take  that  precau- 
tiai,  does  not  exerdse  that  care,  which  a  due 
regard  for  tbe  rights  of  others  requires.  All 
this  Is  not  doing,  but  It  is  not  tbe  not  doing 
of  that  which  iM  Imposed  upon  the  agent 
merely  1^  virtue  of  his  rdation,  but  of  that 
which  la  Imposed  luwa  him  by  law  as  a  re* 
sponsible  Individual  In  common  wltb  all  oth- 
er members  of  society.  It  Is  the  same  not 
doing  which  constltnteB  actionable  negligence 
In  any  relation."  Section  672.  The  Supr^e 
Court  of  Michigan  In  Bills  v.  McNanghton.  76 
Micb.  2S7,  42  N.  W.  1118,  15  Am.  St  Rep. 
SOe,  ref^  to  and  approves  the  language  used 
by  Meehem  quoted  above.  In  1  Am.  ft  Eng. 
Bncy.  Law  (2d  Ed.)  1132^  it  is  said :  "Where 
the  injury  results  *  *  *  from  such  an 
omission  of  duty  or  act  of  negUgoKe  on  the 
part  of  tbe  agent  as  jMrtakes  of  the  character 
of  a  misfeasance,  the  agent  is  pencmally  lia- 
ble to  third  pttsons ;  the  actual  perpetrator 
of  the  positive  wrong  not  being  permitted  to 
rdleve  himself  from  liability  by  showing  that 
tbe  wrong  was  done  while  be  was  acting  in 
the  course  of  bis  employment  as  agent  tor 
another."  And,  as  an  instance  wherein  non- 
action or  n^lgence  was  held  to  amount  to 
misfeasance,  the  writer  of  the  text  cites  the 
case  of  Balrd  v.  Shlpman,  132  111.  16.  23  N. 
E.  384,  7  L.  R.  A.  128,  22  Am.  St.  Rep.  504. 
In  that  case  It  appears  that  one  Goodman,  a 
resld^t  of  Hartford,  owned  land  In  Chicago 
with  a  house  and  barn  situated  thereon.  The 
aiq^ellants,  real  estate  agents  In  Chicago,  were 
Goodman's  agents,  and  as  such  had  control  of 
his  property  there.  Tbe  property  was  leas- 
ed to  a  Mrs.  Wheeler,  and  at  that  time  a 
large  door  to  the  bam  was  In  a  very  Inse- 
cure condition,  which  fact  was  known  to  the 
agents  who  ^reed  to  hare  It  repaired,  but 
failed  to  do  sa  An  ecpresmnan  se^ng  to 
deliver  goods  oa  the  prenises  was  killed  hy 
tbe  bam  door  falling  upon  him.  His  person- 
al representative  brought  the  action  to  recov- 
er damages  from  the  agents.  They  contend- 
ed, as  does  Wilson  here,  that  their  omission 
amounted  only  to  a  nonfeasance,  for  which 
they  were  responsible  to  their  principal  only ; 
but  the  court  took  a  difterent  view,  and, 
among  other  things,  said:   "An  agent  is  lia- 


ble to  his  principal  oply  tor  mere  "Inna^  cf 
his  contract  with  his  principal.  He  most 
have  due  regard  to  the  rights  and  safety  of 
tiilrd  posous.  He  cannot  In  all  cases  find 
shelter  behind  bis  principal.  I^  In  tiie  course 
of  his  agency,  he  is  totrusted  wltti  tbe  opera- 
tion (tf  a  dangerous  maditne  to  guard  tdmself 
from  personal  liability,  be  most  use  pto^ 
care  in  its  management  and  supervlsbm,  so 
that  others  In  tbe  use  of  ordinary  care  with 
not  suCter  In  llf^  limb,  or  imtperty.  Suydam 
T.  Moore.  8  Barb.  (N.  T.)  8SS;  Phelps  r.  Walt. 
'80  N.  T.  7&  It  Is  not  his  contract  with  tbe 
prlttc^l  which  eposes  him  to  or  protects 
him  from  liability  to  third  persims,  but  bis 
common-law  obligation  to  so  use  Qiat  which 
he  controls  as  not  to  injure  anotho'.  That 
obligation  is  neither  Increased  nor  diminished 
by  his  entrance  i^Hm  the  duties  of  agency, 
nor  can  its  breach  be  eoccused  a  plea  that 
his  principal  is  chargeable.  Delan^  v.  Roch- 
erean,  84  La.  Ann.  1128,  44  Am.  Rep.  456. 
After  referring  to  fbe  rule  as  stated  by  Medi- 
em  and  Wharton,  tiie  opinion  proceeds :  "Tbe 
rule  whether  as  stated  by  Medbon  or  Whar- 
ton is  sufficient  to  charge  appellants  with 
damages  under  the  circumstances  disclosed 
in  this  record.  They  bad  the  same  control  of 
the  premises  In  qnestim  as  the  owner  would 
have  had  If  he  had  resided  in  Chicago  and 
attended  to  his  own  leasing  and  railing. 
In  that  respect  appellants  remained  in  control 
of  the  pranlses  until  the  door  fell  upon  the 
deceased.  There  was  no  IntempUtHi  of  tbe 
causal  relation  between  than  and  the  injured 
man.  Tiuv  were  to  fact,  for  the  tisae  bting, 
sabstttntad  in  the  place  of  tbe  owna,  so  far 
as  tbe  control  and  mani^ement  of  the  pn^r- 
ty  was  concerned.  •  •  •  When  appellants 
raited  tbe  premises  to  Mrs.  Whetier  to  the 
dangerous  condlti(m  shown  by  tbe  evidence, 
th^  vxduntarily  set  in  motion  an  agency 
whldi.  In  the  ordinary  and  nataral  course 
of  eventSL  would  expose  powma  entering  the 
bam  to  personal  Injury.  Use  of  the  bam  for 
tbe  purpose  for  which  it  was  used  when  the 
deceased  came  to  his  death  was  one  of  Its 
ordinary  and  apprcu)riate  uses,  and  might,  by 
ordinary  foresl^t,  have  been  anticipated." 
This  case  Is  cited  and  the  doctrtoe  announced 
approved  In  Mayer  t.  Thompeon-Hutchinaon 
Bldg.  Co.,  104  Ala.  eil,  16  South.  620^  38  U 
B.  A.  438,  68  Am.  St  Bep.  88. 

Did  WUson  to  fact  owe  a  duty  to  Hagerty? 
In  Cameron  Kenyon-Oonndl  Com.  Co..  22 
Hont.  812,  56  Fac  868^  44  L.  B.  A.  608,  74 
Am.  St  Bep.  002,  It  Is  said:  "Because  di- 
rectors are  themselves  agaits  it  Is  none  the 
less  tcufi  that  th^  owe  a  common-law  dnty 
to  third  persons.  If  th^  violate  that  duty, 
they  are  respon^ble,  whether  the  violation 
is  the  result  of  a  wraigful  omission  or  com- 
mission. •  •  •  BelatlcmshIp  of  contract 
to  a  corporation  nether  adds  to  nor  sub- 
tracts from  a  man's  duty  to  stnngers  to 
so  use  his  own  property,  vc  tHat  under  his 
control,  as  not  to  injure  anothw.*'  Tbe 
record  in  this  case  would  seem  to  Jostl- 


Digilized  by 


Uont) 


HAGERTT  t.  MONTAKA  ORS  FDBOHABINa  00. 


647 


tj  the  same  statement  u  tbat  cratalned 
In  tbe  opinion  of  the  DIlnoiB  court  above: 
Tbat  WilBon  had  Uw  aaxne  control  at  the 
Minnie  Healy  mine,  ao  tn  aa  the  mani^ie- 
ment  vas  concerned,  as  the  owna,  the  Hy- 
pocka  Company,  would  have  had  If  it  had 
been  a  natural  peracm  residing  here  and  at- 
tending to  the  managonttit  himself.  In  har 
mony  with  the  declaration  of  thia  court  In 
the  Cameron  Case  above  Is  the  doctrine  an- 
nounced by  the  Supreme  Oonrt  of  Ifassa- 
tibnaetts  In  Osborne  t.  Morgan,  ISO  Mass. 
102,  89  Am.  Rep.  487,  where,  after  conaidtt^ 
li^  and  OTfflTOllng  a  formo'  decision  of  the 
same  court.  It  la  said:  "The  principal  rea- 
son assigned  was  that  no  misfeasance  or  pos- 
itive act  of  wrong  was  dialled,  and  that  for 
nonfeasance,  which  was  merely  negligence 
in  the  performance  of  a  dnty  arising  from 
an  express  or  Implied  contract  with  his  prln- 
dpal  or  employer,  an  agent  or  somnt  was 
reqxmslble  to  him  only,  and  not  to  any  third 
person.  It  is  often  said  In  the  books  that 
an  agent  Is  responsible  to  third  penona  for 
misfeasance  (mly,  and  not  for  ncmfeasance. 
AM  it  Is  donbtless  true  that  if  an  agmt 
nem  does  anything  towards  carrying  out 
blB  oMktract  with  hia  principal,  but  wholly 
omits  and  n^ects  to  do  s(^  the  prhtdpal  is 
the  only  person  who  can  maintain  any  action 
against  1dm  fbr  the  nuifeasance.  But,  if 
the  agent  onoe  actually  undertakes  and  en- 
ters upon  the  esKCution  of  a  particular  work, 
it  is  hia  duty  to  use  reasonable  care  In  the 
manner  of  executing  it,  so  aa  not  to  cause 
any  injury  to  third  persona  which  may  be 
tlie  natural  consequence  iA  his  acta;  and  he 
cannot,  by  abandoning  its  execution  midway 
and  leaving  thinga  in  a  dangerous  condition, 
eumpt  tiiiMAif  from  liability  to  any  peraon 
who  suflSrs  injury  by  reason  of  hia  having 
BO  left  tiiem  without  proper  aafeguards. 
This  is  not  nonfeasance  or  doing  nothing; 
but  it  Is  misfeasance  doing  improperly." 
And  to  the  same  general  effect  Is  Breen  v. 
Field,  lOT  Mass.  277,  81  M.  E.  1075.  In 
CamxAdl  v.  Portland  Sugar  Co.,  62  He.  6S!, 
16  Am.  fi02,  the  court  said:  "It  Is  the 
actual  pOTsmal  negligence  of  the  agraits 
which  conatltutes  the  constructive  negligence 
of  the  corporattou.  The  corporatlcm  acts 
through  and  by  them,  fluid  Ihey  act  for  the 
corporation,  and,  ythsax  their  acts  or  neg- 
lects result  lu  Injury  to  third  parties,  they 
are  equally  responsible  with  their  princi- 
pals" The  Snprone  Court  of  Georgia  In 
Southern  Ity.  Co.  v.  Beynolda,  120  Ga.  657, 
65  8.  EL  1088^  announced  the  same  rule  In 
the  foUowliv  language:  *^hen  once  an 
agent  enters  upfm  the  performance  of  his 
omtract  with  bla  prhudpal,  and,  in  doing 
■o.  omits  ve  falla  to  take  reascmable  care  In 
the  commlaalon  of  some  act  which  he  should 
do  In  Ita  performance  wher^  aome  third 
peraon  Is  injured,  he  Is  re^Hmaible  therefor 
to  the  aame  extent  as  If  he  had  cmnmltted 
tbe  wrong  In  his  own  behalf."  In  Sllla  v. 
Southern  By.  Co.,728.a465,G28.E.228, 


2  L.  B.  A.  (N.  8.)  87%  the  Smweme  Court  of 
Sooth  Carolina,  after  an  extended  review 
of  the  authorities,  said:  "The  true  rule  de- 
dudble  from  the  authorltlea  Is  that  tbe 
aervant  Is  pwsonally  liable  to  third  persons 
when  hia  wrongful  act  is  the  direct  and 
proxlnute  cause  of  the  Injury,  whether  such 
wrongful  act  be  <»»  of  nonfeasance  or  mis- 
feasance;" In  lioue^i  V.  John  Davie  ft  Ca, 
80  Wash.  201,  TO  Pac  481.  68  L.  R.  A.  802, 
M  Am.  St  Bqik  848,  tbe  same  conclusion  is 
rea<Aed  by  the  Supreme  Court  of  Washing- 
ton. In  Southern  By.  Co.  v.  Grlaale,  124 
Ga.  736,  63  8.  E.  214,  110  Am.  St  Bep.  191, 
the  court  said:  "Where  an  agent  fails  to  use 
reasonable  care  or  diligence  In  the  perform- 
ance of  his  duty,  he  will  be  personally  re- 
sp<mslble  to  a  third  person  who  is  injured  by 
aucAi  misfeasance;  me  agent's  liability  In 
audi  caaea  Is  not  based  upon  the  ground  of 
his  agency,  but  upon  the  ground  that  he  ia  a 
wnmgdoer,  and  aa  audi  he  Is  reqranalble  for 
any  Injury  be  may  cause.  When  once  he 
entera  upon  the  p^ormance  of  his  contract 
with  bis  principal,  and  in  doing  so  omlta  or 
faila  to  take  reasonable  care  In  tbe  commis- 
sion ot  some  act  whldi  be  should  do  in  Its 
performance,  whereby  some  third  person  Is 
injured,  he  Is  req>onslbIe  therefor  to  the 
same  axtent  as  If  he  bad  committed  tbe 
wrong  in  bis  own  behalf.  See  2  Clark  & 
Sks^es  on  Agency,  1207  et  seq.  Mlafea«uice 
mxf  involve  also  to  some  extent  the  idea 
of  not  doing,  as  where  an  agut  engaged  in 
the  performance  of  his  nndartaklng  does  not 
do  something  wbldt  It  is  his  duty  to  do  un- 
der the  circumstance  or  does  not  take  tbat 
precaution  or  does  not  exercise  that  care 
which  a  due  regard  to  the  rights  of  others 
requires.  All  this  is  not  doing,  but  It  Is  not 
the  not  doing  of  that  wlildi  is  imposed  up- 
on the  agent  merely  by  virtue  of  fals  ra- 
tion, but  of  that  which  la  impoaed  upon  him 
by  law  as  a  responsible  individual  In  com- 
mon with  an  other  monbers  of  so(dety.  It 
Is  tbe  same  not  doing  which  ctmstitntes  ac* 
tlonable  n^ligence  in  any  relation."  In  1 
Jaggard  on  Torts,  280,  the  author,  after  re- 
ferring to  tbe  conflicting  dedalons  upon  this 
subject  says:  "The  futility  of  such  rea- 
soning on  the  word  'nonfteasance*  appears  ful- 
ly fnnn  the  lack  of  d^lteneas  of  tJie  mean- 
ing to  be  given  the  term.  This  aolmn  legal 
Juggle  with  words  will  probably  disappear 
If  the  nature  of  tbe  duty  incumbent  upon 
the  servant  be  considered.  If  tibe  servant 
owe  a  duty  to  third  persons  dorlved  from 
Instrumentality  llktiy  to  harm  or  otherwise, 
and  be  violates  that  duty,  he  la  responsible. 
His  re^nslbUl^  resta  on  his  wrongdoing, 
not  on  the  positive  or  native  character  of 
hia  conduct  A  wrongful  omlssiim  Is  as  ac- 
tionable u  a  wrongful  commission.'* 

FlnaUy,  it  Is  earnestly  contended  that  the 
neglU^mce  or  Incompetency  of  Greenleaf  was 
tbe  active  and  efficient  cause  of  the  injury, 
and  that  but  for  audi  negligence  or  Incom- 
prtency  tbe  injury  would  not  have  occurred. 
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even  conceding  that  Wilson  was  negligent  In 
pttmlttlng  the  Bhaft  to  remain  out  of  order, 
and  In  permitting  its  nse  while  In  mcta  con- 
dition; or.  In  other  words,  that  Wilson's  ne0> 
Itgeuce  was  not  a  proximate  canse  of  the  tai- 
Jnry.  But  we  cannot  concede  that  the 
mere  fact  that  a  skillful  engineer,  acquainted 
with  the  habits  of  this  shaft,  who  knew  that 
the  cage  was  likely  to  stick  and  was  con- 
stantly on  the  lookout  for  such  an  occur- 
rence, could  have  stopi^ed  the  engine  In'  time 
to  prevent  the  cable  from  running  into  the 
cage,  does  as  a  matter  of  law  stamp  the  act 
of  Greenleaf  as  one  which  broke  the  chain 
of  causation  between  Wilson's  prior  negli- 
gence and  Hagerty's  Injury,  or  Insulated 
Wilson's  negligence  from  the  plaintiff's  hurt, 
and  thereby  discharged  him  (Wilson)  from 
an  liability  therefor.  We  think  that  the 
question  whether  Wilson's  Diligence  was  a 
proximate  cause  of  like  injury  was  one  of 
fact,  which  was  properly  submitted  to  the 
Jury. 

We  find  no  exroi  in' the  record.  The  Judg- 
ment and  order  are  afllrmed. 
Affirmed. 

BRANTLT.  C.  J.,  and  SMITH,  X,  concur. 


In  re  FLEMING'S  ESTATE. 
LOCKWOOD  V.  FLEMING. 
(Supreme  Court  of  Montana.    Dec.  21,  1908.) 

1.  ExBonroBs  aitd  Advinistbatobs  (|  814*)— 
Pbocebdino  fob  Pabtial  Distribution  ~ 

QtJEBTIONS  DETEBUINABLE. 

Rev.  Codes,  §8  7670-7672,  providing  for  the 
determination  of  the  rights  of  persons  to  an 
estate  and  as  to  distribution  thereof,  are  ex- 
clnsiTe,  and  the  district  court  cannot  determine 
whether  petitioner  is  an  heir  of  decedent,  wheth- 
er she  Is  entitled  to  a  dlatrlbntlTe  share,  and. 
If  BO,  the  amount  thereof  In  a  proceeding  under 
section  7660,  authorizing  proceediogs  for  a  par> 
tial  distribution ;  the  provisicm  of  that  section 
that  any  heir,  devisee,  or  legatee  may  petition 
for  a  distribution  of  the  share  of  the  estate  to 
which  he  is  entitled  meaning  that  any  heir,  etc., 
shown  by  the  record  to  be  such,  and  whose  right 
to  inherit  ia  not  questioned,  may  petiU<m  for  a 
distribution  of  his  share. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  I  12SS:  Dec. 
Dig.  |814.»]  * 

2.  Appeal  and  Ebbob  (|  854*)— Review— Ob- 
DEBs  ON  Motion. 

Where  a  motion  is  made  on  several  xrounds 
and  the  order  sustalnliMC  It  Is  general,  the  or- 
der will  he  sustained  if  it  can  be  upon  any  of 
the  grounds. 

[Eld.  Note. — For  other  cases,  see  Aptwsl  and 
Error,  Cent  Dig.  |  8427 ;  Dec.  Dig.  8  S54.*] 

Appeal  from  District  Court,  Powell  Coun- 
ty ;  Geo.  B.  Wlnaton,  Judge. 

In  the  matter  of  the  estate  of  John  Flem- 
ing, deceased.  Petition  by  Ellen  Agnes  Lock- 
wood  against  Johanna  Fleming,  executrix, 
for  a  distribution.  From  an  order  sustain- 
ing objections  to  an  amended  petltton,  peti- 
tioner appeals.  Affirmed. 


Edward  Schamlfanv  and  Walsh  ft  Nolan, 
for  appellant  S.  P.  Wilson  and  Bodgers  ft 
Rodgers,  for  respondent 

HOLLOWAT,  J.  On  February  12,  190S, 
Ellen  Agnes  Lockwood  filed  in  the  district 
court  of  Powell  county  an  amended  petition 
In  which  she  alleges  that  she  is  the  daughter 
of  John  Fleming,  who  died  testate  In  1906; 
that  her  father  at  the  time  of  his  death  own- 
ed property  of  the  value  of  $8,900;  that 
her  father  left  a  will  which  had  theretofore 
been  admitted  to  probate;  that  Johanna 
Fleming  was  designated  in  the  will  of  John 
Fleming  as  executrix,  and  duly  qualified  ss 
such ;  that  notice  to  creditors  had  been  duly 
given  and  an  Inventory  of  the  prop^ty  duly 
made  and  returned.  It  is  then  allG^ed  that 
John  Fleming  left  surviving  him  his  wife, 
Johanna  Fleming,  and  certain  <diildren, 
among  them  the  petltltmer;  that  tn  his  will 
he  omitted  to  make  any  provision  for  any  of 
the  children,  and  that  it  does  not  appear  that 
such  omission  was  Intentional ;  that  the  pe- 
titioner l8  therefore  entitled  to  a  one-twelfth 
Interest  In  the  property;  that  the  time  for 
the  presentation  of  claims  against  the  estate 
has  expired,  and  that  the  ratate  is  only  In- 
debted to  the  extent  of  $412.^;  and  that 
the  petitioner  Is  ready,  able,  and  willing  to 
execute  to  the  executrix  a  good  and  sufficient 
bond  or  undertaking  as  secnrl^  for  the  pay- 
ment of  her  proportion  of  the  debts  of  the 
estate.  The  prayer  of  the  petition  Is  that 
the  petitioner  have  distributed  to  her  her 
share  of  the  estate  after  the  payment  of  the 
debts  and  expenses  of  administration  be 
made.  To  this  amended  petition  Is  attadied 
a  copy  of  the  ^11  of  John  Fleming,  by  the 
terms  of  which  all  his  pn^erty  was  bequeath- 
ed to  his  wife,  Johanna  Fleming,  and  In 
which  there  Is  not  any  mention  of  any  diU- 
dren.  To  this  ammded  petition  ttie  execa- 
trlx  filed  written  objections,  specifying  six 
separate  grounds,  No.  9  of  which  Is  as  fol- 
lows: "Tliat  this  petition  la  not  the  proper 
proceedings  to  be  broiuht  when  there  la  any 
dlq;)ute  as  to  the  persons  entitled  to  have 
said  estate  distributed  to  them,  nor  where 
the  right  of  the  petitioner  is  not  clear,  and 
that  the  petition  shows  that  petitioner's  ri^t 
to  have  dlstrlbatl<m  to  her  la  not  clear."  The 
coqrt  sustained  the  objections,  and  the  peti- 
tioner has  appealed  trom  the  order.  A  nnm- 
ber  of  questkms  have  been  argued  counsel 
for  the  respective  parties,  but  in  onr  oplnl<m 
objection  No.  6  above  presents  the  only  ques- 
tion before  this  court. 

The  petition  was  filed  pursuant  to  section 
7660,  Rev.  Codes.  Under  the  drcnmstanceii 
as  disclosed  by  the  petition,  the  court,  in  or- 
der to  grant  the  petition,  must  have  deter- 
mlned  that  Mrs.  Lo<^ood  was  an  heir  of 
John  Fleming,  deceased;  that  she  Is  enti- 
tled to  a  distributive  share  of  his  estate,  and 
the  precise  amount  of  such  share,  in  addition 
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to  the  ottwr  wwffiwgif  required  to  be  made  by 
tbe  section  referred  to  above.  The  matter  for 
oar  detetmlnatlon  la:  May  a  district  conrt 
determine  ndi  questions  in  a  proceeding  for 
partial  dlstrlbntltm  ctnnmenced  under  tbat 
section?  In  sectltms  7670-7672.  Bev.  Codes, 
the  Leg^latnre  has  provided  a  complete  pro- 
cednre  for  determining  the  rights  of  all  per- 
sons to  an  estate  and  all  Interests  ther^,  and 
to  whom  difltribntiOQ  thereof  should  be  made ; 
bnt  In  the  concluding  paragraph  of  section 
7672  above  It  Is  said:  "Nothing  In  the  last 
three  sections  shall  be  construed  to  exclude 
the  right  upon  final  distribution  of  any  estate 
to  contest  the  question  of  heirship,  title  or  In- 
terest In  the  estate  so  distributed,  where  the 
same  shall  not  have  t>een  determined  under 
the  provisions  of  sections  7670,  7671,  and  7672, 
but  where  the  questions  shall  have  been  liti- 
gated under  the  provisions  of  these  sections, 
the  determination  thereof,  as  therein  provid- 
ed shall  be  conclusive  In  the  distribution  of 
said  estate."  We  find,  then,  that  In  addition 
to  the  complete  mode  provided  In  sections 
7670,  7671.  and  7672,  the  question  of  heirship 
and  the  Interest  of  any  heir  may  also  be  de- 
termined upon  a  proceeding  for  the  final  dis- 
tribution of  an  estate.  When  the  Legislature 
had  provided  tbe  ample  procedure  given  lu 
sections  7670,  7671,  and  7672,  and  then,  out 
of  abundance  of  caution,  had  said  that  this 
procedure  shall  not  be  held  to  be  exclusive 
of  the  right  to  have  tbe  question  of  heirship, 
title,  or  Interest  in  an  Mtate  determined  upon 
proceedings  for  final  distribution.  It  must  be 
held  upon  well-known  rules  of  statutory  con- 
struction to  exclude  every  other  procedure 
for  determining  such  questions. 

In  support  of  their  contention  that  such 
questions  may  he  determined  upon  an  ap- 
plication for  partial  distribution,  under  sec- 
tion 7669  above,  counsel  for  appellant  cite 
Oxarart's  Estate,  78  Cal.  109,  20  Pac.  367, 
Sbeid's  Estate,  129  Cal.  172,  61  Pac.  920,  and 
Jessup's  Estate,  81  Cal.  436,  21  Pac.  076,  22 
Pac.  742,  1028,  6  L.  B.  A.  Neither  tbe 

first  nor  the  second  case  Is  in  point,  for  In 
each  tbe  proceeding  was  upon  a  petition  for 
final  distribution,  and  such  proceeding  was 
specifically  authorized  by  section  1664,  Cal. 
Code  Civ.  Proc.,  which  contains  tbe  same 
provision  as  our  section  7672,  quoted  above. 
And  so  here,  If  Mrs.  Lockwood's  petition  had 
been  presented  to  the  district  court  upon  pro- 
ceedings for  final  distribution,  we  would  not 
hesitate  a  moment  to  say,  as  did  the  Su- 
preme Court  of  California  in  the  two  cases 
dted,  that  she  was  entitled  to  have  the  ques- 
tions determined  under  the  direct  authority 
of  that  portion  of  section  7672  quoted  above ; 
bnt  this  Is  not  such  a  procedure,  but  is  a  pro- 
ceeding for  partial  distribution  under  sec- 
tion 7669.  In  legal  effect,  the  facts  present- 
ed in  Re  Jessnp's  Estate  are  parallel  with 
those  In  the  case  now  under  consideration, 
and  the  Supreme  Court  of  California  held 
that  upon  a  petltkm  fOr  partial  distribution 


the  questions  presented  here  may  be  deter- 
mined. The  court  disposed  of  the  subject  Id 
a  single  paragraph,  as  follows:  *^e  posi- 
tion that  the  heirship  of  the  petitioner  must 
be  established  In  the  manner  provided  In  sec- 
tion 166t  of  the  Code  of  Civil  Procedure  be- 
fore he  can  maintain  a  proceeding  for  par- 
tial distribution  Is  not  well  taken.  The  pro- 
ceeding provided  for  In  tbe  section  referred 
to  is  not  exclusive  of  the  right  to  have  the 
qaestl(m  determined  at  the  hearing  of  the 
a)K>Ucatlon  for  distribution.  Estate  of  Oz- 
arart,  78  Cal.  109,  20  Pac  867."  Now,  when 
we  remember  that  In  the  Oxarart  Case  tbe 
court  did  not  decide  any  such  question  at  all, 
but  did  decide  an  entirely  different  question 
conformably  with  direct  statutory  authority, 
and  that  no  such  authority  whatever  is  giv- 
en by  the  California  Code  to  determine  such 
a  question  upon  a  petition  for  partial  dis- 
tribution, we  are  driven  to  the  conclusion 
that  In  deciding  the  Jessop  Case  the  court 
did  not  take  Into  consideration  the  dlfiFerence 
between  that  case  and  the  Oxarart  Case — 
did  not  differentiate  between  a  proceeding 
directly  authorized  law  and  one  for  which 
no  statutory  authority  can  be  found.  In  our 
opinion  tbe  decision  In  tbe  Jessnp  Case  can- 
not be  sustained  upon  reason  or  authority, 
but  is  directly  contrsry  to  tbe  meaning  which 
must  be  given  to  our  sections  7670,  7671,  and 
7672,  which  Is  that  the  procedure  therein 
provided  and  the  procedure  upon  final  dis- 
tribution are  exclusive.  When  the  statute 
says  In  unmistakable  terms  that  these  ques- 
tions are  to  be  determined  in  proceedings  In- 
stituted under  sections  7670,  7671,  and  7672, 
or  In  proceedings  upon  final  distribution,  it 
clearly  implies  that  such  questions  cannot  be 
determined  in  any  other  proceedings.  Upon 
rehearing  the  California  court  (81  Cal.  408, 
22  Pac.  742,  6  L.  R.  A.  594)  reversed  its  for- 
mer decision  in  the  Jessnp  Case,  though  upon 
another  question,  and  in  this  latter  decision 
there  Is  not  any  mention  of  the  matter  quot- 
ed above.  In  our  opinion,  the  language  of 
the  statute  (section  7669  above),  to  tbe  ef- 
fect that  "any  heir,  devisee,  or  legatee  may 
present  his  or  her  petition  to  the  court  or 
judge  for  the  distribution  of  the  net  pro- 
ceeds of  the  share  of  the  said  estate  to  which 
he  or  she  will  be  entitled,"  Is  susceptible  of 
but  one  meaning,  viz.,  that  any  heir,  devisee, 
or  legatee  shown  by  the  record  to  be  such, 
and  concerning  whose  right  to  inherit  there 
is  not  any  qoestlim  raised,  may  ask  for  dis- 
tribution to  him  of  the  share  of  the  estate 
which  the  record  shows  he  is  entitled  to  re- 
ceive, and  about  which  there  Is  not  any  con- 
trover^. 

This  court  has  repeatedly  declared  that 
where  a  motion  Is  made  upon  several 
grounds,  and  the  order  sustaining  It  Is  gen- 
eral in  terms,  sndl  as  the  one  now  under 
consldwatlon,  the  order  wUl  be  sustained  if 
it  can  be  upon  ai^  of  the  grounds  of  the  mo- 
ti<HL  ^Uioat  considering  tbe  other  grounds 
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<nr  the  motion,  the  district  court  was  cmrect 
In  sustaining  the  motion  on  the  groond  spec- 
ified as  No.  5  BbOT^  and  the  order  will  be 
affirmed. 
Afflrmed. 

BBAMTLT,  O.  J.*  and  SMITH,  J.,  otmcur. 


FEARON  V.  MULLINS. 
iSnpreme  Court  of  Montana.    Dec.  19,  1908.) 

1.  MaBTEB  and  SBBTART  a  1^8*)  —  lNJt7BIB8 

TO  Skbvant  —  Pleadino— Daitobboub  Con- 

omoR  OP  Place  op  Wobk. 

The  complaint,  in  a  domestic  aerrant'a  ac- 
tion agabst  her  employer,  alleeed:  That  defend- 
ant negligently  failed  to  furnish  plaintiff  with  a 
reasonably  safe  place  to  work;  that  there  was 
a  large  openlDg  on  the  porch,  which  defendant 
negligently  covered  with  light  boards,  so  that  it 
could  not  be  seen,  the  cover  being  InaufficleDt  to 
prevent  one  walking  oa  it  from  falling  ttirough, 
and  defendant  negligeatly  failed  to  inform  plainr 
tiff  of  its  existence  or  daogeroos  condition,  and 
in  performing  her  work,  as  directed,  ahe  waa 
compelled  to  walk  upon  the  covering;  and  that 
the  boards  broke'and  she  fell  through  to  her  in- 
juiT,  etc.  Held,  that  defendant's  negligence  waa 
BQfficlently  alleged  as  against  general  demarrer. 

[Ed.  Note.— For  other  cases,  see  Haater  and 
Servant^  Dee.  Dig.  f  258.*] 

2.  Masteb  and  Sebtant  (8  258*)  — Injubies 
TO  Sbbvant— Pleading— Pboximate  Oadbb 
OP  Injury. 

The  allegatl<»is  were  also  sufficient,  as 
against  soch  attack,  to  diow  that  defendant'* 
negligence  was  Uu  proximate  cause  of  the  in- 

[Bid.  Note.~For  other  caaea,  aee  Haater  and 

Servant,  Dec.  Dig.  S  258.*] 

8.  Witnesses  (S  248*)  —  ExAuinATioiff  —  Re- 
sponsiveness OP  ANSWEB. 

In  an  action  by  a  domestic  servant  against 
her  employer  for  Injaries  from  falling  tlirough 
a  hole  in  the  porch,  defendant's  answer  to  a 
qaestion,  as  to  now  the  hole  was  situated  with 
reference  to  the  kitdien  door,  that  it  was  at  the 
end  of  the  porch,  and  one  going  from  the  porch 
to  the  ice  chest  or  into  the  yard  need  not  go 
near  it,  was  responsive ;  the  latter  part  of  toe 
answer  being  a  natural  ezp1anati<»i  of  the  first 
part  in  direct  reply  to  the  question. 

[E^  Note.— For  other  cases,  see  Witne^es, 
Cent.  Dig.  8|  Sdl-^OS;  Dec  Dig.  |  248.*] 

4.  Appsai,  and  Ebbob  (S  10S8*)  —  Habulesb 
Ebeob  —  Exclusion  op  Evidence  —  Facts 
Othebwise  Established. 

Error  in  striking  out  a  part  of  an  answer 
as  not  responsive  was  not  prejudicial,  where 
evidence  of  the  same  facta  was  afterward  ad- 
mitted without  objection. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error^^Cent  Dig.  H  4200-4200;  Dec.  Dl»  I 

6.  BviDEiCE  (1  474*)  —  Opinion  Btidbnob  — 

HEALTH—OpPOBTUNmr  POB  ObSEBTATION. 
Since  the  probative  value  of  nonexpert 
opinion  of  the  condition  of  one's  health  depends 
upon  the  witness'  opportunity  for  observation, 
if  he  has  made  no  observation,  he  Is  not  com- 
petent to  testify  on  the  subject,  and  bis  obser- 
vation may  have  been  so  remote  from  the  time 
under  inquiry  that  his  opinion  would  be  value- 
less. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  i  2197 ;  Dec.  Dig.  f  474.*] 


8.  Evidence  (|  474*)  —  Opinion  Evidence  — 
Health— OppOBTUNirr  pob  Obsebvation. 
Where  a  witness  stated  that  he  bad  not 
known  plaintiff  Intimately  for  the  past  six  years, 
but  had  seen  her  frequently  dnrfog  that  time, 
he  was  competent  to  state  the  eonditioa  of  het 
health. 

[Ea.  Note.— For  other  casea,  see  Evidence. 
Cent.  Dig.  8  2197 ;  Dee.  Dig.  f  474.*] 

7.  Witnesses  (|  248*)  —  Exauination  —  Bs- 

SFONSIVENESS  OP  ANSWEB. 

Where  a  witness  was  competent  to  state  the 
condition  of  plalctifTs  health  prior  to  a  certain 
time,  his  statement.  In  answer  to  a  question  as 
to  the  condition  of  her  health,  that  it  "is"  good, 
rather  than  "waa"  good,  did  not  render  it  Inad- 
missible ;  it  being  obvious  that  he  intended  to 
speak  la  the  past  tense. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  SI  861-863;  Dec  Dig.  f  24&*] 

8.  Appeal  and  Ebbob  ({  971*)— Rbview— Dia- 
CBETION  OP  Tbial  Coi;bt--<3oi£feiknct  or 

Witness. 

The  question  of  the  competency  of  a  iion< 
expert  witness  to  give  his  opinion  as  to  the  con- 
dition of  another's  health  should  be  left  to  the 
sound  discretion  of  the  trial  court,  subject  to 
review  only  in  case  of  abuse  thereof. 

[F1.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  I  8852;  Dec  Dig.  1^1.*] 

9.  New  Tbial  (|  66*)  —  Obounds  —  Vebdict 

CONTBABT  to  INSTBUCTIONS. 

In  a  servant's  action  for  injuries  In  falling 
through  a  hole,  if  the  evidence  showed  that 
plaintiff  should  have  known  of  it  by  exercising 
reasonable  care,  defendant  would  be  entitled  to  a 
new  trial,  on  verdict  for  plaintiff,  on  the  ground 
that  the  verdict  was  contrary  to  law;  the  in- 
structlons  requiring  a  finding  for  defendant  In 
such  case. 

[Ed.  Note.— For  other  eases,  see  New  Trial. 
Cent  Dig.  1 182 ;  Dec  Dig.  f  66.*} 

10.  New  Tbial  ft  180*)— Gbounds— Vebdict 
Contbast  TO  Evidence. 

A  ground  for  a  motion  for  new  trial  in  a 
servant's  action,  that  the  evidence  snowed  plain- 
tiff was  guilty  of  coatributory  negligence,  and 
hence  the  verdict  for  her  was  contrary  to  the 
instructions,  did  not  present  the  qaestion  wheth- 
er the  evidence  was  insufficient  to  sustain  the 
verdict,  but  whether  the  verdict  was  proper  un- 
der the  instructions. 

[Ed.  Note.— For  other  cases,  see  New  ^Mal, 
Cent  Dig.  »  267-262;  Dec  Dig.  |  ISa*] 

11.  New  Tbial  ft  66*)— Gbounds— Vebdict 
Contrast  to  Law. 

In  a  servant's  action  for  injuries,  where 
the  jury  properly  found  the  issue  of  negligence 
and  contributory  negligence  for  plaintiff  and 
were  bound  to  return  a  verdict  tor  her  under  the 
instructions,  the  verdict  was  not  contrary  to 
law  80  as  to  require  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  fiS  132-134 ;  Dec  Dig.  |  66.*] 

12.  Appeal  and  VkBom  ft  1002*)— Betikw— 
Findings  an  CoNPLicnNO  Evidence— Con- 

OLUSITENESa. 

The  jury  are  the  exclusive  Judges  of  the 
facts  upon  conflicting  evidence,  and  the  Supreme 
GiHirt  will  not  disturb  their  finding  upon  such 
evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8985-8937:  Dec  Dig.  I 

1002.*] 

13.  Appeal  and  Ebbob  (|  979*)— Review— 
DiscBETioN  OP  Tbial  Ooubt  —  Repusins 
New  Trial. 

The  Supreme  Court  will  not  interfere  with 
the  trial  court's  discretioi  in  denying  a  motion 


•For  other  osMS  see  same  topSo  and  section  KUXraB  ta  Deo.  *  Am.  Digs.  1M7  to  dat%  *  Rverter  iBdexse 
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for  new  trial  after  ft  Tcrdict  npon  couflicth^ 
evidence. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Brror,  Cent.  Dig.  |  3872 ;  Dec  Dig.  |  979.*1 

14.  Masteb  and  Sbbvant  (|  276*)— Injvbies 
— SEmnciENCT  or  Evidence. 

In  a  serrant's  action  for  Injuriefl  sustained 
hj  falline  tbiough  a  hole  while  woridns  on  a 
porch,  evidence  held  to  snpiH>rt  a  verdict  for 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  f  276.*]  • 

15.  MABTEB  AND-SCBVAIfT  (|  281*>— INJUBIES 

—  SUFFICIEITOT  OF  EVIDIRCI  —  CONTBIBU- 
.     TOBT  NEaLIGENCE. 

In  a  servant's  action  for  injuries  received 
hj  falline  through  a  hole  while  woAing  on  a 
porch,  evidence  held  not  to  show  contributory 
negligence. 

[Ed.  Note— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  |  281.*] 

16.  MASm  AND  SEBTANT  (S  280*)— INJ1TBIB8 

—  Sufficiency  of  Evidence  —  Assttuption 
OF  Risk. 

In  an  action  bv  a  servant  for  Injuries  sus- 
tained tv  f^lng  through  a  hole  on  the  porch 
where  she  was  wotting,  evidence  keU  not  to 
show  that  plaintiff  assnmed  the  rlslc. 

[EU.  Note. — For  other  cases,  see  Haator  and 
Servant,  Dec.  Dig.  S  280.*] 

Appeal  from  District  Conrt,  Silver  Bow 
County ;  Jeremiah  J.  Lynch,  Jadge. 

Action  by  Sarah  Fearon  against  Patrick 
MoUlos.  From  a  judgment  for  plaintiff  and 
an  order  denying  a  motion  for  a  new  trial, 
d^endant  appeals.  Affirmed. 

John  F.  Davies,  tor  appellant  Mackel  & 
Meyer,  for  respoiident 

BRANTLY,  C.  J.  Action  for  damages  for 
a  personal  injury.  On  a  former  a[^a]  in 
this  case  the  court  reversed  a  judgment  In 
favor  of  plaintiff  and  an  order  d«kylng  de- 
fendant's motion  for  a  new  trial  because 
of  the  want  of  substantial  allegations  In  the 
complaint  and  for  error  In  one  of  the  Instmc- 
tloDS.  85  Mont.  232,  88  Pac  7M.  Another 
trial  upon  amoided  pleadings  resulted  in  a 
verdict  and  judgment  in  favor  plaintiff  for 
f2,000.  From  this  judgment  and  an  order 
denying  him  a  new  trial,  the  defendant  prose- 
cutes these  appeals.  He  contends  that  the 
amended  complaint  does  not  state  a  cause  of 
action,  that  the  conrt  erred  to  his  prejudice 
in  Its  mllngs  upon  the  admissibility  of  evi- 
dence, and  that  the  verdict  la  contrary  to 
the  law  as  declared  in  the  Instructions. 

1.  The  complaint  allegea:  That  the  de- 
fendant was,  at  the  time  mentioned,  the  own- 
er of  a  house  (describing  It)  In  the  dtj  of 
Butter  and  was  occupying  it  as  his  residence ; 
that  rai  or  about  August  29,  1904,  plaintiff 
was  In  his  employ  In  the  capacity  of  a 
domestic  servant,  and  was  engaged  in  the 
perfwmance  of  her  duties  In  and  about  said 
premises;  and  that  It  was  the  du^  of  the 
defendant  to  furnish  her  a  reasonably  safe 
place  to  be  during  the  pursuit  of  her  work. 
It  then  proceeds:  "(3)  That  the  defendant 
carelessly  and  n^lgently  failed  and  neg- 


lected to  furnish  the  plaintiff  with  a  reason- 
ably safe  place  In  which  to  work,  and  that 
the  facts  with  reference  thereto  are  as  fol- 
lows: That  at  the  rear  of  the  said  bouse  and 
on  the  porch  thereof,  where  it  became  and 
was  the  dnty  of  the  plaintiff  to  perform  a 
certain  part  of  her  work,  there  was  a  large 
opening  In  the  said  porch,  and  below  said 
opening  there  was  an  excavation  many  feet 
de^,  to  wit,  over  six  feet  deep,  and  that  on 
or  about  the  said  29th  day  of  August,  1904, 
and  prior  thereto,  the  defendant  carelessly 
and  negligently  covered,  and  permitted  to  be 
covered,  the  said  opening  with  a  number  of 
light  boards  and  other  materials  so  that  the 
said  opening  could  not  be  seen  by  the  said 
plalntlfl.  (4)  That  the  covering  so  placed 
over  the  said  opening,  as  aforesaid,  was  In- 
suffldeut  to  prevent  a  person  from  falling 
through  into  the  excavation  below,  and  when 
In  such  condition,  as  aforesaid,  was  danger- 
ous. (5)  That  for  a  long  time  prior  thereto 
the  said  defendant  has  [had]  exclusive 
charge,  control,  and  possession  of  the  said 
premises,  and  ought  to  have  known,  and  as 
the  plaintiff  is  Informed  and  believes  did 
know,  of  the  dangerous  condition  of  the  said 
opening,  and  failed  to  exercise  ordinary,  or 
any,  care,  to  make  the  same  safe  or  reason- 
ably safe.  (6)  That  the  plaintiff  did  not 
and  could  not  know  that  the  said  opening 
was  at  the  said  place,  and  could  not  and  did 
not  know  of  the  dangerous  condition  thereof, 
and  the  defendant  carelessly  and  negligent- 
ly failed  to  inform  the  plaintiff  of  the  exist- 
ence of  the  said  hole  on  said  porch  or  of  the 
dangerous  condition  thereof.  (7)  That  on 
the  aforesaid  date,  the  plaintiff  was  ordered 
and  directed  by  the  defendant  to  perform 
certain  work  upon  said  porch  and  near  the 
said  dangerous  openii^,  to  wit,  was  ordered 
to  place  certain  boxes  and  sacks  filled  with 
peas,  etc.,  at  a  certain  place  beyond  the  said 
opening.  (8)  That  the  plaintiff  obeyed  the 
said  order,  and  while  performing  her  said 
duties,  and  while  employed  as  a  domestic 
servant,  as  aforesaid,  and  acting  within  the 
scope  of  her  employment,  she  proceeded  to 
place  the  said  sacks,  etc.,  at  the  point  desig- 
nated, and  that  in  so  doing  she  was  compel- 
led to,  and  did,  pass  over  the  opening,  as 
aforesaid.  (9)  That  on  account  of  the  fact 
that  plaintiff  did  not  know  that  the  said 
opening  was  thereof  [thereon?],  and  did  not 
know  that  the  hoards  would  not  bold  her 
said  weight,  and  did  not  know  that  the  aald 
place  was  dangerous,  said  plaintiff  stepped 
upon  the  said  boards  Immediately  above  the 
said  opening,  and  that  the  said  boards  and 
other  material  gave  way,  and  the  foot  and 
leg  upon  which  tbe  plaintiff  was  then  standing 
descended  Into  the  opening,  as  aforesaid." 
Then  follow  allegations  as  to  the  character 
and  extent  of  the  Injury,  the  pain,  physical 
and  mental,  resulting  therefrom,  and  tbe  ex- 
pense  incurred  In  procuring  medical  treat- 
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ment.  Jtidgment  to  dunuided  for  |1S,250. 
Tbe  answa  denies  all  tlut  acts  and  omissions 
alleged  as  negligence  on  tiie  part  of  tbe  de* 
fsndaut,  and  alleges  contributory  negligence 
on  the  part  of  the  {dalntlff,  and  tbat  sbe. 
knowing  tbe  c(m(Utl<m  of  tbe  opening  at  tbe 
time  sbe  entered  defendant's  employment,  aa- 
sumed  tbe  attoidant  risk. 

Tbe  criticism  made  of  the  pleading  Is  tbat 
it  does  not  BiqMar  Oiat  the  opening,  in  tbe 
omdltlon  in  which  It  was  at  the  time  of  tbe 
accident,  was  dangerous  by  reason  of  the 
lnsnfflclenC7  of  tbe  covering  to  support  the 
weight  of  a  person  who  happened  to  go  upon 
It  It  is  also  said  that  there  Is  no  causal 
c<mnectlon  shown  between  the  alleged  negli- 
gence of  defendant  and  plalntlfTs  Injury. 
These  are,  In  sabstance,  tbe  same  objections 
urged  to  tbe  pleading  on  the  former  bearing, 
but  we  think  it  apparent  that  they  are  not 
meritorious.  It  is  alleged  that  the  plaintiff 
was  required  to  perform  a  part  of  her  work 
upon  the  porch,  and  tbat  upon  the  occasion  of 
the  Injury  she  was  at  work  there  by  t^edal  di- 
rection ol  tbe  defmdaDt  Tbe  description  of 
tbe  opening  shows  that  it  was  a  ventilator 
In  the  floor,  and  demonstrates  that  Injury 
would  result  to  one  who,  not  kuowlog  of  It,  or 
In  an  unguarded  moment,  might  step  into  It. 
It  appears  with  reasonable  cmalnt^  that  the 
v(tvvr\ng  over  It  was  insufficient  to  sustain  the 
w«*lglit  of  a  person  and  prevmt  his  falling 
tlimugh  It  Into  tbe  excavation  below.  It  is 
nitngi'd  tbat  the  covering  concealed  tbe  open- 
ing, aud  tbat  the  condition  of  it  as  describ* 
(Hi  WAS  known  to  the  defendant,  and  wu  not 
Hiid  MmiA  not  be  known  to  plaintiff,  and  tbat 
the  defendant  negligently  failed  to  Inform 
hot  ot  its  existence.  These  auctions  do 
not  occur  In  uactly  the  order  In  which  we 
state  them,  but  they  are  all  set  fwtb  with 
snfllclrait  certainty  to  withstand  attack  made 
tty  genial  demurrer  or  an  objection  to  the 
Introduction  of  evidence,  both  as  to  tbe  n^- 
HgPDce  of  the  defendant  and  its  causal  cm- 
nectlon  with  the  tojury. 

2.  Tne  plaintlir  was  employed  by  defendant 
to  do  general  housework.  Including  coOklng, 
Ave  days  before  tbe  accident  occurred.  Some 
ot  ttie  family  supplies  were  k^t  in  an  ice 
chest  upon  tbe  porch  In  Question,  and  It  was 
necessary  for  plaintiff  to  go  there  to  obtain 
tbem,  as  well  as  to  the  bacfe  yard  to  obtahi 
fuel.  Tbe  defendant,  havbig  been  called  as 
witness,  was  asked  on  cross-examination  bow 
tbe  ventilator  was  situated  with  reference  to 
the  kitchen  door.  He  answered  that  It  was 
at  the  extreme  south— that  is,  remote  from 
the  door,  at  the  end  of  the  porch— and  tbat 
a  person  going  upon  and  over  the  porch  for 
the  purposes  mentioned  was  not  required  to 
go  near  it  The  last  clause  of  the  answer  was, 
on  motion  of  plaintiff,  strldcen  out  as  not  re- 
VpcHislve  to  the  question.  A  motion  to  strike 
out  a  porttm  of  a  dmilar  answer  made  by 
anothOT  witness  to  snbstantlaUy  the  same 
question  was  also  sustained.    Emv  is  as- 


signed upon  these  rulings,  and  we  think  there 
was  error,  because  the  added  statemoit  of  tbe 
witness  In  each  case  was  a  natural  explana- 
tion of  the  preceding  portion  of  his  answer  in 
direct  rci»ly  to  counsel's  qnestifm.  The  de- 
fendant suffered  no  prejudice,  however,  for 
the  renstm  tliat  one  of  these  witnesses  and 
two  others  were  afterwards  permitted,  without 
objection,  to  give  a  detailed  deecripUon  of  tbe 
porch  and  the  siboatlon  of  the  ventilator  with 
reference  to  the  line  of  passage  ordinarily 
pursued  (by  persons  going  in  and  out  of  tbe 
kitchen  door  is  the  performance  of  honsebold- 
dutles.  They  were  also  alknred  to  state,  by 
way  of  conclusion,  that  it  was  not  necessary 
for  one  passing  in  and  out  to  go  near  the 
roitiiator. 

One  Tumolty,  a  witness  for  plaintiff,  after 
stating  tbat  he  was  a  brotber-ln-Iaw  of  plain- 
tiff, and  that  he  had  known  her  for  about  12 
years,  was  questioned,  and  gave  answers  as 
follows:  "Q.  Did  yon  know  ber  Intimately 
priortothe29thday  of  August  1901?  A.  No, 
I  wsa  over  in  Granite  at  that  time.  I  did  be- 
fore that  time  f6r  six  years.  I  saw  her  fre- 
quently dmlng  that  time.  Q.  Do  you  know 
what  tbe  nature  of  her  health  was  prior  to 
tbat  time?  A.  It  Is  [was?]  good."  Objection 
was  made  that  this  evidence  was  Incompetent. 
It  to  argued  that  while  a  layman  may  proper- 
ly state  his  opinion  as  to  tbe  apparent  condi- 
tion of  health  of  another  as  ohswved  by  him, 
tbe  opinion  must  be  based  v^ou  observations 
made  at  or  about  the  time  with  refownce  to 
which  the  inquiry  is  made,  and  tbat  tbe  state- 
ment of  this  witness  was  Incompetoit  because 
It  is  aiiparent  he  had  do  opportunity  to  ol>- 
serve  plaintiff's  condltl<m.  The  assumption 
tbat  such  evidence  Is  admissible  is  correct. 
1  Wlgmore  on  Evidence^  i  66S;  Lawscm  on 
Opinion  A  Expert  Evidence,  p.  619.  Its  pro- 
bative value  dq>ends  In  each  caso  iq»n  the  im- 
portunity the  witness  had  to  make  obsora- 
tlon.  If  he  has  made  no  obswvatkm,  be  is, 
of  course,  not  competent  to  aiieak  at  all,  and. 
in  a  given  case,  the  observation  may  ha.v» 
been  so  remote  from  tba  time  to  whi^  tbe 
Inquiry  is  directed  that  his  (pinion  may  have 
no  value.  The  question  of  his  ccnnpetencyr 
however,  must  be  1^  to  the  sound  Judgment 
of  tbe  trial  Judges  subject  to  review  mly  la 
cases  of  a  clear  abuse  of  dlscretimi.  We  do 
not  think  the  court  was  in  error  in  the  ruUus 
complained  of  here.  The  witness  evidently  In- 
tended to  state,  in  reply  to  tbe  questions  put 
by  counsel,  that  he  had  not  known  plaintiff 
Intimately  during  the  six  yean  prior  to  ttie 
time  of  tbe  accident  because  be  bad  beem  liv- 
ing in  Granite  (an  adjoining  county,  but  tbiit 
be  bad  seen  her  frequently  during  tbat  time, 
and  that  her  health  at^teared  good.  Bo,  we 
think,  tbe  court  and  Jury  understood  blm,  ana 
his  observation  was  suffldent  to  render  his 
statement  competent  though  he  used  the 
present  instead  of  the  past  tense.  Other  simi- 
lar mlings  of  the  court  are  assigned  as  error, 
but  they  are  of  no  higher  merit  Iban  the  fore- 
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going.  We  do  not  tlilnk  tbej  dcs«rre  special 
notice. 

3.  Tbe  conrt,  among  otbera  on  the  sabject 
of  assnmptlon  of  risk,  gave  the  following  In- 
structions: "(0)  Yon  are  further  Instructed 
as  a  matter  of  law  that  an  emplc^fi,  in  this 
case  the  plaintiff,  cannot  recover  from  an  em< 
ployer  for  an  Injnry  suffered  In  the  course  of 
his  occupation  by  reason  of  tbe  dangerous 
condition  of  the  place  wherein  he  works  after 
be  has  knowledge  of  suld  defect  or  dangerous 
condition  and  continues  to  work  without  ob- 
jection. Tbe  Jury  are  Instructed  that  If  a 
serrant  discovers  that  tbe  place  in  which  he 
works  Is  In  a  dangerooa  c(mdltIoQ,  and  he 
does  not  stop  going  Into  and  upon  the  danger- 
ous place  and  give  notice  thereof  to  bis  em- 
ployer, or  his  agents,  but  continues  to  use  It, 
and  is  Injured  by  reason  of  Its  being  in  such 
nnsafe  condition,  then  the  employer  will  not 
be  liable  for  the  injury.  If  he  is  otherwise 
without  fault.  (10)  The  Jury  are  further  in- 
structed that,  when  a  person  enters  Into  serv- 
ice of  another  person,  he  thereby  undertakes 
to  ran  all  tbe  ordinary  risks  Incident  to  the 
empl<^ment.  Including  bis  own  negligence,  or 
onsklllfulnesa,  provided  the  person  for  whom 
he  works,  to  wit,  the  employer,  has  taken  rea- 
sonable care  and  precaution  to  fumtsh  a  rea- 
sonably safe  place  In  which  to  work."  "(15) 
Yon  are  further  Instructed  that  If  the  place 
of  danger  was  known  to  the  plaintiff,  or  if  In 
the  exei'dse  of  ordinary  care  she  could  have 
seen  tbe  danger,  then  she  must  be  held  to  have 
assumed  tbe  risk  of  going  upon  the  same." 
It  Is  contended  that  tbe  evidence  shows  that 
the  plaintiff  knew,  or  by  tbe  exercise  of  rea- 
sonable care  should  have  known,  of  tbe  exist- 
ence and  condition  of  the  ventilator.  This 
beiug  so,  the  verdict.  It  is  argued.  Is  contrary 
to  the  law  as  declared  by  the  court  No  ques- 
tion Is  made  but  that  the  Instructions  embody 
correct  statements  of  the  law  on  the  subject; 
but,  whether  they  do  or  not,  the  defendant 
would  be  entitled  to  a  new  trial  if  the  evidence 
permitted  no  other  conclusion  than  that  stated 
by  counsel,  for,  if  this  were  the  condition  of 
the  evidence,  the  Jury  should  have  so  found 
and  rendered  their  verdict  tor  the  defendant. 
This  ground  of  tbe  motion  does  not  present 
the  question  whether  the  evidence  Is  insuffl- 
cleut  to  sustain  tbe  verdict,  but  the  question 
whether  the  Jury  have,  In  arriving  at  their 
verdict  as  stated,  reached  the  proper  con- 
clusion under  tbe  instructions  given.  King  v. 
Lincoln,  28  Mont.  157,  66  Pac.  836;  Murray 
V.  Heinze.  17  Mont.  353,  42  Pac.  1057,  43 
Pac  714;  Brumaglm  v.  Bradshaw,  39  Cal.  24; 
Siwlling,  New  Trial  &  Appeal.  S  2.>4.  Upon' 
an  examination  of  the  evidence  we  do  uot 
think  the  Jury  were  bound  to  reach  the  eon- 
closlcHi  that  the  plaintiff  knew,  or  should 
have  known,  of  the  condition  of  the  ventilator. 
The  evidence  Is  conflicting  upon  this  point, 
and  the  Jury  might  have  found  either  way. 
The  Instructions  were  all  submitted  In  proper 
form  to  meet  tbe  respective  hypotheses  of 


plaintiff  and  defendant,  so  that  the  Jury  could 
announce  Its  verdict  In  accordance  with  that 
declaration  of  the  law,  made  by  the  court, 
which  agreed  wfth  tbeir  finding  upon  the  evi- 
dence. It  therefore  cannot  be  said  that  the 
verdict  Is  contrary  to  law.  Having  found  the 
issues  of  fact  as  they  did,  tbe  Jury  were 
bound  to  return  a  verdict  against  tbe  defend- 
ant 

4.  The  evidence  Introduced  on  the  part  of 
the  plaintiff  tended  to  show:  That  up  to  the 
time  she  entered  the  employ  of  the  defendant 
she  was  la  good  health  and  able  to  earn  a 
living  by  her  labor  for  herself  and  her  two 
children;  that  at  that  time  the  existence  of 
tbe  ventilator  was  not  k'nowa  to  her,  nor  was 
It  discovered  by  her  until  she  fell  Into  It,  It 
being  until  that  time  concealed  by  a  covering 
of  light  boards ;  that  in  going  upon  and  over 
the  porob  in  quest  of  supplies  and  fuel  she 
was  not  required  to  go  near  It;  that  on  the 
afternoon  of  the  day  of  the  Injury  she  was 
directed  by  the  wife  of  tbe  def^dant  to  gath- 
er up  from  tbe  floor  of  the  porch  some  cases 
of  eggs  and  sacks  of  vegetables,  whicb  bad 
been  placed  there  on  that  day  or  the  day  be- 
fore,  and  pile  them  In  the  corner  near  the 
ventilator,  and  proceeded  to  do  so;  that  not 
knowing  that  the  boards,  which  she  observed, 
concealed  tbe  opening,  she  stepped  upon  them, 
and  by  tbeir  giving  way  was  precipitated  Into 
the  excavation  below,  sofferlng  Injury  by 
bruises  upon  her  body  and  displacement  of  her 
womb,  producing  excessive  hemorrhages,  ne- 
cessitating surgical  treatment  from  time  to 
time,  and  that  this  condition  la  probably  per- 
manent. Defendant's  evidence  contradicted 
this  evidence  on  almost  every  point  Not  only 
so,  but  It  also  tended  to  show  that  the  ven- 
tilator opening.  14  by  22  Inches  In  size,  was 
situated  In  a  comer  of  tbe  porch  so  close  to 
the  walls  bounding  It  on  two  sides  that  It  Is 
questionable  whether  a  person  could  without 
design  go  over  It  and  fall  into  It  in  tbe  man- 
ner described  by  plaintiff.  Under  the  direc- 
tions of  tbe  court,  however,  tbe  Jury  Inspect- 
ed the  porch  and  made  their  findings  upon 
tbe  evidence  as  exemplified  and  explained  by 
the  physical  conditions  as  they  existed  at  the 
time  of  the  accident.  It  was  their  exclusive 
province  to  determine  the  facts  upon  tbe  con- 
flicting evidence,  and  this  court  may  not  dis- 
turb their  finding  or  overturn  the  discretion- 
ary action  of  the  district  court  thereon  In 
denying  the  motion  for  a  new  trial.  We  can- 
not say  that  there  was  not  substantial  evi- 
dence to  support  the  plaintiff's  complaint,  or 
that  the  defendant's  defense  of  contributory 
uegllgence  or  aasumptlon  of  risk  was  estab- 
lished by  a  preponderance  of  the  evidence. 

5.  The  contention  Is  made  In  the  brief  of 
counsel,  though  there  is  no  assignment  of  er- 
ror on  the  subject,  that  a  new  trial  should 
have  been  granted  on  the  ground  of  the  mis- 
behavior of  one  of  counsel  for  plaintiff  dur- 
ing tbe  progress  of  tbe  trial.  We  shall  not 
notice  the  argumrat  of  counsel,  for  the  rea- 
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ma  tbftt  on  flie  abowlng  made  the  coiitentl<m 
to  wholly  without  merit 
The  Judgment  and  order  are  affirmed. 

HOLLOWAT  and  SMITH,  JJ.,  concnr. 


STATE  T.  CONWAY. 
(Sapreme  Court  of  Montana.    Dec.  17.  lOOSj 

1.  iNDICniBNT  AKD  INFOBUATIOH  (|  110*)— 

Cbiuirai.  pRosec0Tions  —  Infobu atioh  — 

"Fob  Time  Being." 

In  a  prosecution  under  Rev.  Codes,  §  8385, 
□lakins  it  unlawful  for  an;  owner,  licensee, 
manager,  clerk,  agent,  bartender,  or  other  em- 
ploy^,  having  "for  the  time  being  charge  or 
control  of  any  Baloon,  •  •  •  to  suffer  or  per- 
mit any  female  person  to  be  or  remain  in  such 
■aloon  *  *  *  for  the  purpose  of  being  there 
Bupplied  with  any  kind  <a  liquor  wiiatever,"  an 
information,  charging  defendant  with  "then  and 
there"  bavinf  charge  and  control  of  a  certain 
saloon,  SQffiaently  charges  him  with  being  in 
control  "for  the  time  being,"  as  under  Uev. 
Codes,  i  9155,  words  used  in  a  statute  to  define 
a  public  offense  need  not  be  strictly  pursued  in 
the  information,  but  other  words  conveying  the 
same  meanioK  may  be  used. 

[Bd.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  §8  280-204:  Dec. 
Dig.  i  110.* 

For  othnr  dpfinitions,  see  Words  nrd  IM  v  - 
vol.  3.  p.  2860.1 

2.  IHTOXIOATIKQ  L»tU0It8  (|  236*)— CBIUINAI. 
PBOnCtmORB— E^riDEHOB— SvmoiBNCT. 

In  a  prosecntion  for  allowing  females  to 
remain  in  a  saloon  for  the  purpose  of  being  sup- 
plied with  liquor,  evidence  considered,  and  held 
sufficient  to  show  that  defendant  waa  for  Uie 
time  beinc  ht  actual  diarce  and  control  of  the 
saloon. 

[Ed.  Note.— For  other  casea,  sea  Intoxicating 
Idqnois.  Dec.  Big.  i  236.*] 

3.  Cbihinal  Law  1158*)— Appeal  akd  Ea- 
BOR  —  Review  —  QuEffrxoiTB  of  Fact — Vbb- 

DICT.  • 

Where  the  evidence  is  sufficient  to  warrant 
the  conclusion  of  the  jury,  the  court  on  appeal 
cannot  disturb  the  verdict. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  8|  3074-^083;  Dec.  Dig.  S 
11S9.*1 

Appeal  from  District  Oonrt,  Yellowstone 
County ;  Sydn^  Fox.  Jndge. 

William  Conway  was  convicted  of  suffer- 
ing or  permitting  females  to  be  or  remain  In 
a  saloon  Cor  the  purpose  of  being  supplied 
with  llqnor,  and  appeals.  Affirmed. 

John  T.  Smith  and  Fred  H.  Hathhom,  for 
appellant.  Albert  J.  Gal^  Atty.  Oen.,  and 
E.  M.  Hall,  Asst.  Atty.  Gen.,  for  the  State. 

SMITH,  3.  The  above-named  defendant 
was  convicted  In  Tellowstone  county  of  the 
offense  described  In  section  8385,  Rev.  Codes, 
as  follows,*  "It  shall  be  unlawful  for  any 
owner,  licensee,  manager,  clerk,  agent,  bar- 
tender, or  other  employ^,  having  for  the  time 
being  charge  or  control  of  any  saloon,  or  any 
place  connected  therewith,  either  by  doors  or 
otherwise,  to  suffer  or  permit  any  female 
person  to  he  or  remain  in  such  saloon,  or 
place  connected  therewith,  for  the  purpose  of 


being  there  supplied  wltti  any  kind  of  IIqiiot 
whatsoever.  Prortded,  that  whoi  a  lurroom 
is  maintained  in  any  hotd,  this  act  shall 
not  be  construed  to  apply  to  tiie  parts  of  the 
building  where  ibe  otlier  business  ct  the  ho- 
tei  la  transacted."  He  appeals  from  the 
judgment  pronounced  i«alnst  him,  and  also 
from  an  order  denying  a  new  trlaL 

But  two  contoitlonB  are  advanced  tn  the 
appellanfa  brief:  (1)  ^Riat  the  InfonnatliHi 
does  not  state  a  public  offense  In  that  it  falls 
to  charge  that  the  defendant  was  In  ccmtrol. 
"for  the  time  being."  of  the  saloon ;  09  that 
the  evidence  is  Immfficloit  to  sujiport  the  ver- 
dict, and  the  verdict  Is  c(mtrary  to  Uw. 
These  points  will  be  cmisldered  together. 
The  information  charges  tliat  tlie  d^endant 
was  "then  and  there  the  owner  and  manager 
having  diarge  and  control"  ot  the  saloon. 
The  cause  was  tried  upon  the  theory  that  the 
defendant  could  not  be  convicted  unless  he 
was  in  actual  charge  at  the  time,  even 
though  he  was  owii»  or  man^^er.  The  court 
instructed  the  Jury  that  tbey  must  not  con- 
vict the  defendant  unless  tbey  were  aatlsfled 
thftt  he  was  In  actual  charge  for  the  time 
being,  even  though  he  might  have  been  in 
general  charge  as  owner,  manager,  ag^t,  or 
bartmder.  The  information  alleges  that  the 
defendant  vras  "then  and  there"  in  charge 
and  control.  This  allegation  was  amply  suf- 
fldent  to  apprise  the  d^mdant  that  he  was 
accused  of  bdng  In  ccmtrc^  for  the  time  be- 
ing, and  to  enable  him  to  understand  tbe 
nature  of  the  charge  against  him.  Words 
used  in  a  statute  to  define  a  public  offense 
need  not  be  strictly  pursued  in  the  Informa- 
tion, but  other  words  conv^Ing  ttie  same 
meaning  may  be  used.  Rev.  Codes,  i  9156. 
We  conclude  therefore  that  the  Information 
was  sufficient  to  charge  the  defendant  with 
being  In  control  "for  the  time  being." 

Defendant  does  not  oompUhi  of  the  in- 
etmctlons,  and  cannot  conalstentiy  do  so, 
because  the  court  distinctly  told  the  Jury 
that  general  ownerabip  or  management  was 
not  sufficient  to  bring  the  defendant  within 
the  terms  ot  the  statute.  It  only  remains, 
then,  to  determine  whether  the  verdict.  In 
the  light  of  the  instructions,  is  supported  by 
the  evidence.  It  appears  that  the  d^endant 
had  previously  owned  the  premises,  but,  hav- 
ing been  convicted  of  the  same  offense  for 
which  he  Is  now  being  prosecuted,  had  strid 
the  place  on  June  12, 1907,  to  one  Loman,  tala 
nephew.  Two  deputy  sheriffs  testified  that 
on  the  night  tbe  second  offense  Is  alleged  to 
have  been  comniitted  they  found  defendant 
on  the  premises  In  company  with  other  per- 
sons, that  he  ordered  beer  to  be  brought  In, 
that  two  womoi  drank  of  it,  and  that  de- 
fendant wore  an  apron  and  stated  to  the  of- 
ficers that  his  relative  had  gone  away  and 
left  him  in  charge  of  the  place.  This  testi- 
mony was  contradicted,  but  it  was  snffident. 
If  the  Jury  believed  it,  to  warrant  the  con- 
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dosloii  that  defendant  waa;  (or  the  time  be- 
Ine,  In  actual  charge  and  ctrntrol  of  the 
laloon.  This  being  the  caae,  we  cannot  dis- 
turb the  Terdlet  at  Jndgmrait  State  t.  Al- 
len, 23  Mont  118,  S7  Pac.  725;  State 
Hnrat,  23  Hont  484,  60  Pac.  9U;  State  r. 
Ford,  28  Moot  1,  66  Pac.  29B;  Stote  t.  Hbw- 
ell.  26  Mont  8,  66  Pac.  291. 

We  find  no  ernv  In  the  record  of  which 
the  defendant  can  complain,  and  the  Judg- 
ment uid  order  appealed  frmn  are  ther^ore 
affirmed. 

Affirmed. 

BRANTLT,  a  J.,  and  HOLLOWAY,  J., 
concur. 


KDHNIS  T.  LEWIS  RITEB  BOOH  ft  LOG- 
GING CO. 

(Supreme  Court  of  Washington.    Dec.  11, 
1908.> 

1.  WOBDS  AND  pHBASES~"Acr  OF  GOD." 

An  "act  of  Qod"  ia  that  wbi<^  is  occaaion- 
ed  exclusively  by  the  violeooe  of  nature;  by 
that  kind  of  force  of  the  elements  which  human 
ability  could  not  have  foreseen  or  prevented. 
It  is  an  act  of  nature  which  implies  entire  ex- 
clusion of  all  human  agency.  It  is  called  a  dis- 
aster with  which  the  agen<7  of  man  has  nothing 
to  do. '  It  is  defined  to  be  a  natural  necessity 
which  could  not  have  been  occasioned  by  the 
interference  man,  but  proceeds  from  physical 
causes  alone  (Quoting  Words  and  Phrases,  voL 

1.  p.  11®.  ^ 

2.  Navioasu  Watebs  (I  8d*)— OBBTBUcnoir 

— DaUAOEB— EVIDENCK— iNBTBUCnONS. 

Where,  in  an  action  for  the  loss  of  {>rop- 
erty  washed  away  in  consequence  of  the  mainte- 
nance of  a  boom  In  a  navigable  river,  thereby 
caosiDg  the  current  in  the  time  of  flood  to  set 
against  the  opiMsite  stiore.  the  evidence  showed 
that  the  flood  causinif  the  damage  was  extraor- 
dinary, but  that  during  the  life  of  citizens  in 
the  community  floods  equal  to  the  one  in  ques- 
tion had  occurred  several  times,  and  tliere  was 
no  allegation  or  proof  that  the  accident  was 
caused  t>y  an  act  of  God,  a  charge  that  an  ex- 
traordinary flood  is  an  act  of  God,  and  imposes 
no  liability  on  him  whose  lawful  structure  is  an 
instrument  causing  damage  to  others,  was  mis- 
leadinf;.  in  view  of  evidence  that  the  flood  waa 
extraordinary  only  In  the  sense  that  It  did  not 
occur  every  year. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters.  Dec  Dig.  I  89.*1 

3.  Appeal  ard  Rshob  (|  1031*)— Bbboneoub 
IivvrRUcnoNS— I*RBjuDiciAi.  Ebroh. 

The  givinf^  of  an  erroneous  instmction  will 
be  deemed  prejudicial,  unless  the  record  aflrm- 
atively  shows  it  to  be  harmless. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8  4013;  Dec,  Dig.  S  103:.*] 

4.  Navioabu  Waters  (S  39*)— OBSTBDcmoNa 
—Dauaoes— Liability. 

One  maintaining  a  boom  in  a  navigable 
river,  with  knowledge  tliat  extraordinary  floods 
had  occurred  severe!  times,  must  take  the  risk 
of  de8tn»ing  the  property  of  another  in  time  Of 
extraordinary  flood  reanlting  from  the  boom 
causing  the  current  to  set  across  the  river  and 
afrainst  the  shore  of  another  in  greater  volume 
and  with  more  destructive  force  than  if  the 
boom  had  not  been  constructed,  and  he  will  not 


be  permitted  to  set  np  the  fact  that  such  floods 
occurred  only  at  long  intervals. 

[Ed.  Note.— For  other  cases,  sea  Navigable 
Waters,  Dec.  Dig.  |  39.*] 

6.  Natioable  Watebb  (fi  89*>— OBerrBnonoiiB 

— DaMAOES— LlABIHTT. 

One  constructing  and  maintaining  a  boom 
In  a  navigable  river,  thereby  causing  the  cnr^ 
rent,  in  times  of  extraordinary  flood,  to  set 
across  the  river  and  against  the  opposite  shore 
of  another  In  greater  volume  ana  more  de- 
structive force  than  if  the  boom  had  not  been 
constructed,  must,  to  escape  liability  for  the 
destruction  of  the  property  on  the  opposite 
shore,  offer  to  remove  the  property  at  hia  own 
expense,  and  a  conditional  offer  to  remove  the 
pro^rty  to  a  place  of  safety,  or  aasist  in  doing 
so,  is  insulScient. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Dec.  Dig.  §  39.*] 

6.  Damages  (|  62*)  —  Navigable  Watebs  — 

OBBTBUCTIOHS— DCTY  TO  PBEVEKT  LOSS. 

Where  one  constructed  and  maintained  a 

hoom  in  a  navigable  river,  and  thereby  caused, 
in  time  of  extraordinary  flood,  the  current  to 
set  across  the  stream  and  against  the  opposite 
shore  in  greater  volume  than  if  the  boom  bad  not 
been  constructed,  the  owner  of  property  on  the 
opposite  shore  was  not  bound  to  make  extraor- 
dinary effort  or  incur  extraordinary  expense  in 
protecting  his  property,  and  his  failure  to  make 
any  effort  would  at  most  only  deprive  him  of 
recovering  all  the  damages  sustained. 

[Ed.  Note. — For  other  cases,  see  Damnees, 
Cent  Dig.  »  124 ;  Dec  Dig.  f  62.*] 

7.  Navigable  Watebs  ({  39*)  —  Obstruc- 
tions —  DAICAGBS  —  LlABILTTT  —  IkBTBUC- 

TIONS. 

In  an  action  for  the  destruction  of  proper- 
ty washed  away  in  consequence  of  the  mainte- 
nance of  a  boom  in  a  navigable  river,  thereby 
causiiv,  in  time  of  flood,  the  current  to  set 
against  the  opposite  shore  in  greater  volume 
than  it  would  nave  done  If  the  boom  bad  not 
been  constructed,  an  instruction  that  if  defend- 
ant offered  to  remove  the  property  to  a  place  of 
safety  or  assist  in  doing  so,  and  the  same  could 
safely  have  been  done,  hut  waa  not  done  because 
of  plaintiff's  refusal  to  save  or  permit  the  prop- 
erty to  be  saved,  then  no  damages  were  recov- 
erable, was  erroneous,  because  it  left  out  ele- 
ments which  must  tie  considered,  though  ^e 
boom  was  a  lawful  structure,  and  defcndnnt  did 
a  legitimate  business,  such  as  the  value  of  the 
pro[>crty  when  located  and  after  its  removal, 
since  one  cannot  ordinarily  require  another  to 
move  his  property  from  the  location  selected  by 
him. 

W"Ed.  Note.— For  other  cases,  see  Navigable 
atets,  Dec.  Dig.  I  39.*] 

Appeal  from  Superior  Court,  Cowlitz  Coun- 
ty; W.  W.  McCredle,  Judge. 

Action  by  Joseph  Kubnis  against  the  Lewis 
River  Boom  &  Logging  Company.  From  a 
judgment  for  defraidant.  plaintiff  appeals. 
Reversed,  and  new  trial  granted. 

Pearcy  &  Wlntler  and  John  T.  McKee,  for 
appellant  A.  L.  Miller,  for  respondent 

DUNBAR,  J.  This  action  was  commenced 
by  plaintiff  to  recover  damages  from  the  de- 
fendant for  the  washing  away  of  a  portion 
of  p]alntlS*B  premlaee  and  property,  allied 
to  have  been  caused  by  the  constructitHi  and 
maintenance  of  a  boom  owned  and  operated 
by  defoidant  In  the  Lewis  river  on  the  op- 
posite side  of  the  river  from  plalnttfrs  land. 
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The  case  was  tried  to  a  jury  and  a  verdict 
returned-  In  favor  of  defendent  plalutliE 
apimUa. 

Lewli  ilTer  la  a  nar^ble,  meandered 
■tream,  and  respondent  la  a  corporation  or- 
ganlaed  under  the  lava  of  the  state  of  Wash- 
ington for  the  purpose  of  constructing  and 
operating  a  public  boom.  The  question  at 
Issue  on  tbe  trial  was  whether  the  boom 
caused  the  current  to  set  across  the  stream 
and  against  tbe  shore  with  greater  volume 
and  with  more  destructlTe  force  than  it 
would  hare  dwe  If  the  boom  had  not  been 
constructed  where  it  was.  The  following 
Instructions,  among  others,  were  submitted 
by  ttie  court  to  the  Jury,  and  the  giving  of 
such  instructions  Is  assigned  as  error  by  the 
appfdlant:  "(1)  An  extraordinary  flood  is 
an  act  of  God,  and  Imposes  no  liability  upon 
him  whose  lawful  structure  Is  an  Instrument 
causing  damages  to  others.  The  defend- 
ant was  and  Is  only  bound  to  build  and  main- 
tain Its  said  boom  as  reasonable  men  can 
foresee  shall  be  necessary  to  meet  the  or- 
dinary contingencies  and  demands  of  nature, 
nnd  cannot  be  held  liable  for  these  extraor- 
dinary visitations  whose  comings  could  not 
hnve  been  anticipated  or  guarded  against 
by  the  exercise  of  ordinary  foresight.  (2) 
If  the  flood  or  floods  that  caused  the  dam- 
age to  plalntltTs  land  were  sudden  and  un- 
usual floods,  whose  comings  could  not  have 
been  anticipated  or  guarded  against  by  the 
exercise  of  ordinary  foresight,  then  the  de- 
fendant Is  not  liable  for  any  damages  caused 
thereby,  notwithstanding  the  boom  or  Us  op- 
erations have  contributed  to  the  washing 
away  of  plalntUTs  land.  (3)  As  to  these 
items  (referring  to  tbe  bam,  $1,000,  hay  $975, 
nnd  feed  $2.=;,  as  per  transcript,  page  21),  the 
question  has  been  raised  that  the  loss  of 
same  was  due  to  the  negligence  of  plaintiff 
in  not  saving  same  when  he  had  an  oppor- 
tunity. If  you  find  defendant  offered  to  re- 
move this  property  to  a  place  of  safety,  or 
assist  in  doing  so,  and  the  same  could  safe- 
ly have  been  done,  but  was  not  done  on  ac- 
count of  plalntUTs  refusal  to  save  or  permit 
this  property  to  be  saved,  then  yon  are  to 
allow  no  damages  on  account  of  the  loss 
thereof." 

The  term  "act  of  God"  has  received  multi- 
farious definitions.  It  Is  defined  in  Words 
and  Phrases  Judicially  Deflned,  p.  118,  as 
follows :  "It  Is  said  to  be  that  which  Is  oc- 
casloned  exclusively  by  the  violence  of  na- 
ture;  by  that  kind  of  force  of  the  elements 
which  human  ability  could  not  have  fore- 
seen or  prn-ented,  such  as  lightning,  tornado, 
sudden  squall  of  wind,  and  the  llfae.  Again, 
it  is  said  to  be,  at  least,  an  act  of  nature 
which  implies  entire  exclusion  of  all  human 
agency  whether  of  the  carrier  himself  or  of 
third  persona.  It  is  called  a  disaster  with 
which  the  agen^  of  man  has  nothing  to  do. 
It  Is  defined  to  be  a  natural  necessity,  which 
could  not  have  been  occasioned  by  tbe  inter* 


ference  of  man,  bnt  proceed  from  physical 
catues  aUme.**  And  a  multitude  of  cases  are 
cited  to  snstaln  these  definitions.  In  Niblo 
T.  Blnsse,  44  Barb.  (N.  Y.)  S4,  It  Is  deflned 
as  any  Inevltalde  accldmt,  and  Is  ooustrned 
to  mean  in  law  something  in  opposition  to 
the  act  of  man.  In  Klalr  t.  Wilmington 
Steamboat  Company,  4  Pomewlll  (Dti.)  SI, 
64  Atl.  684,  It  is  said  that  by  **act  of  God" 
is  meant  some  inevitable  accident  which 
cannot  be  prevented  by  human  core^  skill, 
or  foresight  It  has  also  bem  described  as 
involving  some  notl<m  of  an  accident  fnm 
natural  causes  impossible  to  be  foreseen 
and  impossible  to  be  guarded  against.  In 
Tompkins  v.  Tbe  Duchess  of  Ulster.  24  Fed. 
Cas.  32,  the  court  said  that  tbe  act  of  God 
which  excuses  a  common  carrier  from  liabil- 
ity must  be  tbe  Immediate  and  distinct  re- 
sult of  providential  events,  sodden  or  over- 
whelming in  their  character,  which  human 
foresight  could  not  foresee,  it  would  not 
be  profitable  to  Incorporate  any  further  def- 
initions of  the  term  in  this  opinion. 

It  Is  contended  that  the  court  erred  in  in- 
structing the  Jury  that  an  extraordinary 
flood  was  an  act  of  God  and  Imposed  no 
liability  upon  him  whose  lawful  structure 
was  an  Instrument  causing  damage  to  others. 
We  think  this  contention  must  be  sustained. 
In  the  first  place,  there  was  no  allegation  in 
the  answer  that  the  accident  complained 
of  was  caused  by  the  act  of  God,  and  neither 
was  there  any  proof  offered  to  that  effect, 
the  proof  being  that  the  flood  which  caused 
the  damage  was  extraordinary,  but  not  that 
It  could  not  have  been  reasonably  anticipat- 
ed and  guarded  against  by  ordinary  pru- 
dence, for  tbe  testimony  was  that,  during  the 
life  of  citizens  in  that  community,  floods 
equal  to  the  one  In  question  had  been  known 
some  six  or  seven  times,  on  some  occasions 
even  higher,  than  It  was  at  the  time  the 
damage  was  wrought 

The  respondent  contends  that  notwith- 
standing the  fact  that  the  first  Instruction 
of  the  court  might  be  erroneous,  It  was  er- 
ror without  prejudice,  for  the  reason  that  the 
subsequent  instruction  of  the  court  properly 
stated  the  law,  and  that  the  Jury  would 
understand  that  the  court  was  referring 
to  Hoods  which  ordinary  prudence  could  not 
have  foreseen  or  guarded  against;  but  tbe 
term  "act  of  God"  is  an  expression  which 
convo's  a  portentous  thought  to  the  minds 
of  common  peoi^e.  When  tfie  court  Instruct- 
ed the  Jury  that  an  extraordinary  flood  was 
an  act  of  God  Imposbig  no  liability  npou  the 
defendant  in  the  cas^  and  tbe  evidence 
showed  that  the  flood  was  eztraorUnary  in 
tbe  sense  of  not  occurring  every  year.  It  is 
plain  that  tbe  Jury  were  misled  by  this  in- 
structlon.  In  any  event,  it  is  the  nuiversal 
rule  of  this  court  that,  ^en  it  is  determin- 
ed that  error  Ims  been  committed,  the  pre- 
sumption that  it  was  without  prejudice  mnet 
conclusively  am>ear  from  the  record  Tbe 
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court  haTlng  Injected  Into  the  case  an  ele- 
ment neither  raised  by  the  pleadings  nor 
sustained  by  the  testimony,  and  it  not  af- 
flnnatirely  appearing  that  the  error  was 
not  harmful,  we  must  conclude  that  the  ac- 
tion of  the  court  In  the  matter  complained 
of  constituted  prejudicial  error.  In  Railway 
Company  y.  Fomeroy.  67  Tex.  498,  3  S.  W. 
722,  a  distinction  is  made  between  prudence 
required  of  a  person  where  bis  own  property 
Is  In  danger,  and  that  required  where  the 
property  of  other  persons  Is  Involved;  the 
court  saying:  "A  careful  person,  in  con- 
structing a  like  Improrement  which  endan- 
gered his  own  property,  might  prefer  to  take 
the  risk  of  a  lOM  from  either  ordinary  or 
extraordinary  floods  to  Incurring  the  cer- 
tain expense  necessary  to  make  an  effectual 
prorlston  against  them;  but  this  rule  cer- 
tainly would  not  do,  when  the  property  of 
others  Is  subjected  to  the  risk  of  destruc- 
tion or  damage.  In  our  opinion  the  true 
test  is,  considering  all  the  circumstances  and 
especially  the  history  of  the  stream :  Would 
a  prudent  man  have  anticipated  such  a  flood 
as  caused  Uie  damage?  •  •  •  Knowing 
that  an  extraordinary  Inundation  has  oc- 
curred more  than  once,  and  for  that  reason 
that  it  may  occur  again,  a  party  who  has 
constructed  a  work  which  obstructs  Its  out- 
flow end  cauBes  it  to  submerge  the  property 
of  anotber  to  his  damage  will  not  be  per- 
mitted to  defmd  against  the  wrong  by  set- 
tbig  up  flie  fftct  that  tbe  floods  not  provided 
for  hare  occurred  only  at  long  interrals." 
This  case  seems  to  be  exactly  In  point,  and 
It  seems  to  us  states  tbe  law  fairly ;  the  tes- 
tbnony  In  this  case  showing  that  a  flood  of 
equal  helgfht  and  velocity  had  occurred  sev- 
eral times  prior  to  the  occurrence  of  tbe 
me  Involved  In  tlils  action.  Tbe  contention 
of  tbe  appellant  Is  not  unreasonable,  that  the 
result  vhldi  would  follow  the  Instruction 
of  the  court  would  be  unjust,  and  that  pro- 
tectton  against  an  ordinary  flood  which  oo 
curs  every  year,  simply  to  preserve  the  ptc^ 
erty  tor  destruction  an  extraordinary  one 
known  to  occur  every  six  or  seven  years, 
aftn  improvemoits  bad  been  made  upon 
the  land  and  It  had  been  made  more  valu- 
able, could  not  be  Justlfled  under  any  theory 
of  law  or  right  The  further  citation  of  cas- 
es It  scans  to  us  Is  onprofltabla  We  have 
examined  ,  many  and  are  unable  to  flnd  any 
case.  Including  tbe  cases  dted  by  tbe  re- 
spondent, that  would  sustain  the  Instructions 
glr^  tn  the  matter  complained  of. 

Again,  it  is  contended,  and  we  think  with 
Justness,  tliat  tbe  court  erred  In  the  third 
Instruetloa  complained  of.  In  tbe  first  place, 
tbe  court's  Instruction  was  In  tbe  alterna- 
tive that  "if  the  defendant  offered  to  remove 
this  property  to  a  place  of  safety,  or  aaaiat 
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tn  doing  BO."  In  order  for  the  respondent  to 
escape  the  responsibility.  It  must  have  offer- 
ed to  remove  the  property  at  its  own  ex- 
pense. The  duty  of  tbe  appellant  being  only 
to  make  ordinary  effort  for  the  preservation 
of  the  property,  It  was  not  bound  to  make 
extraordinary  effort  or  Incur  extraordinary 
expose  disproportionate  to  tbe  results  to 
be  obtained.  Nor  would  his  failure  to  make 
any  effort  result  in  depriving  him  of  all 
damages;  the  law  Imposing  upon  him  only 
tbe  duty  to  minimize  the  damages.  But  con- 
ceding, without  deciding,  that  the  doctrine 
of  minimizing  the  damages  can  arise  in  this 
kind  of  a  case  at  all,  in  any  event,  the  ln> 
structlon  was  too  broad  and  left  out  elements 
which  must  In  all  good  conscience  be  con* 
sidered.  The  learned  counsel  for  the  r^ 
spondent  says  the  boom  was  a  lawful  struc- 
ture, doing  a  Intimate  business,  and  that 
If  during  flood  the  boom  increased  the  flow 
of  water  past  the  appellant's  premises,  and 
respondent,  seeing  the  dangor,  offered  to 
save  the  property  free  of  cost,  the  aiqiiellant 
could  not  refuse  to  permit  it  to  do  so  and 
still  bcfld  it  responsible;  hot.  In  addition  to 
the  fact  ttiat  the  statement  in  tbe  brief  Is 
broader  than  the  Instruction  ef  the  cour^ 
there  certainly  must  be  an  elonent  of  choice 
In  the  matter  of  the  locatloD.  A  man  usual- 
ly locates  his  bam  or  his  bouse  with  refer- 
^ce  to  the  conv^Kice  of  the  location.  The 
bam  or  the  house  la  also  a  lawful  structure 
doing  a  Intimate  busUiess,  and  It  might 
very  reasonably  happen  that  the  value  of  a 
bam  would  be  very  largely  depreciated  by 
moving  It  to  another  location,  with  reference 
to  ingress  and  egress  to  and  from  the  bam, 
and  with  refemce  to  many  things  that  are 
ordinarily  taken  Into  consideration  when  a 
bam  is  located.  This  choice  of  location 
cannot  be  takm  from  the  owner  and  given 
to  B<nnebody  else.  A  person  who  wishes  to 
go  into  a  bnslness,  be  it  ever  so  legitimate, 
cannot  say  to  another  person,  who  has  his 
booses  and  btiUdlngs  on  a  certain  location, 
which  has  been  chos^  by  bhn:  **You  must 
permit  me  to  move  your  houses  to  another 
location  on  your  premises  or  the  business 
which  I  am  Instituting  will  damage  them, 
and  If  you  do  not  permit  me  I  will  not  be 
responsible  for  the  damages  incurred."  So 
that  at  least  there  must  be  taken  into  con- 
sideration the  difference  between  the  value 
of  the  property  after  It  is  moved  and  Ite 
value  where  It  was  located  by  Its  owner. 

We  think,  for  the  reasons  assigned,  that 
the  Judgment  must  be  reversed  and  a  new 
trial  granted. 

BADLST,  a  J.,  and  FULLERTON, 
MOUNT,  and  CROW,  33.t  concur.  CHAD- 
WIOK,  J.,  took  no  part 
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liDD  T.  PID1IILIT7  STOKAGSl  &  TBANB- 
FBR  CO. 

(Snpreme  Coart  of  Washington.  Dec.  Tl,  1908.) 

1.  COBPOBATIONB  (g  668*)— FOBEIGN  COBPOBA- 
TI0S8— PhoCEBS— SEBVICT  ON  "AOENT." 

An  agent  wHbin  the  state,  which  receives 
and  distribates  goods  forwarded  by  a  foreign 
storage  and  transfer  company,  is  soch  an  agent 
as  may  be  served  with  process,  within  Bol- 
linger's Ann.  Codes  &  St.  f  4875  (Pierce's  Code, 
Sfi  332,  333),  providing  that  a  BummonB  in  a 
soft  against  a  foreign  corporation  doing  busi- 
ness in  the  state  shall  be  served  on  an  agent 
Uiereof. 

[EU.  Note.~FoT  other  cases,  see  Corporations, 
Cent.  Dig.  SS  2610,  2611 ;  Dec.  Dig.  {  668.* 

For  other  deSnitions,  see  Words  and  Phrases, 
TOl.  1,  pp.  262-270;  vol.  8,  p.  7560.] 

2.  Cabbiebs  (§  94*)  —  Cahbiage  of  Goods  — 
fobwabdino  gohpanies  — convebsion  — 
Evidence  of  Contbact  —  Questions  fob 

JUBY. 

In  an  action  for  conversion  of  goods  by  fail- 
ure to  forward,  evidence  held  sufficient  to  take 
to  the  jury  the  existence  of  a  contract  imposing 
a  liability  on  defendeuit  to  forward  the  goods 
directly  to  plaintiff  without  respect  to  the  acts 
of  the  forwarding  stents. 

[Ed.  Note.— For  other  casea,  see  Carriers, 
Dec.  Dig.  i  94.*] 

3.  Cabbiebs  (i  77*)  —  Gabbiaos  or  Goods  — 
fobwabdino  gohfahieb  —  conxbaot  — 
Breach. 

A  forwarding  company,  contracting  with- 
out prepayment  to  forward  goods  to  a  distant 
place,  breaches  Its  contract  where  its  agent  at 
an  Intermediate  point  refuses  to  forward  the 
goods  without  the  charges  being  fully  paid,  re- 
gardless of  whether  the  company  Is  a  mere  for- 
warder and  not  a  common  carrier. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  fi  77.*] 

4.  Cabbiebs  (i  4*)— Cabbiaqb  of  Goods— Fob- 

WABDIHO  GOUPANUCfr- COITTBACT— BbEACH. 

Even  if  the  expressed  pa^Kwe  of  the  for- 
warding company's  onsiness  were  material,  its 
designation  that  it  was  a  "forwarder"  and  ''dis- 
tributor" would  be  sufficient  to  estop  it  from 
claiming  that  It  was  a  mere  forwarder. 

[Ed.  Note.— For  other  cases,  see  Carriers.  Dec. 
Dig.  t 

5.  Cabbxkbs  ({  91*)  — Oabuaok  or  GtoODS  — 

FOBWABDINQ  COICPANIBS— ConVEBBION- IN- 

BTBUenONS. 

Where  the  agent  of  a  forwarding  company, 
which  was  under  contract  to  forward  goods 
without  prepayment  of  charges,  refused  to  de- 
liver them  without  the  charges  being  paid,  an 
instmctitxi,  in  an  action  for  conversion  of  the 
goods,  that.  If  the  forwarding  c<Hnpany  knew 
the  place  f»  residence  of  the  consignee  and  the 
agent  Kfused  to  deliver  the  goods,  no  demand 
was  necessary  to  render  the  company  liable 
tor  conversion,  was  proper. 

[EH.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  8  91.*J 

6.  Cabbiebs  (|  04*)  —  Oabbiagi  of  Goods — 

FOBWABDinO  COVFAniBS— GOHTXBBION— In- 

BTBUCnOHS. 

The  agent  of  a  forwarding  company,  which 
was  under  contract  to  forward  goods  without 
prepayment  of  the  charges,  refused  to  deliver 
them  without  the.  charges  being  paid.  Held, 
'a  an  action  against  the  forwarding  company 
for  conversion,  that  ah  instruction  that  if  there 
was  a  conversion  defendant  would  be  liable  for 
the  reasonable  value  of  the  goods  at  the  time 
of  conversion  was  not  prejudicial  error,  in  that 


there  was  no  evidence  of  the  value  at  that 
time,  where  plaintiff  testified  as  to  the  value, 
since  that  was  the  best  svidenos  obtaln^e  by 
plalntifl. 

[Ed.  Note.— For  other  case^  see  CanlerB, 
Dec.  Dig.  I  04.*] 

Ai^>eal  from  Superior  Court;  King  Coun- 
ty; B.  B.  Albertson,  Judge. 

Action  for  conversion  by  Elizabeth  B.  tM 
against  the  Fidelity  Storage  St  Transfer  Com- 
pany. From  a  Jndgnient  fbr  plalntUF,  defmd- 
ant  appeals.  AflBrmed. 

Totten  &  Bozema,  for  appellant  W.  O. 
Helnly  and  Charles  Bedford,  for  respondent 

HADLEY,  C.  J.  This  Is  an  action  to  re- 
cover the  valoe  of  certain  personal  property, 
for  failure  to  perform  an  alleged  contract  to 
deliver  the  goods.  The  complaint  avers  that 
the  defendant  Is  a  corporation  existing  under 
Hie  laws  of  Minnesota  for  the  purpose  of 
storing,  forwarding,  and  distributing  goods, 
wares,  and  merchandise  for  hire  betweoi  St 
Paul,  Minn.,  and  various  other  cities  ttirougb- 
out  the  United  States;  that  on  the  12th  day 
of  November,  1006,  the  plalnttfTs  agent  at  St 
Paul  delivered  to  the  defendant  certain  de- 
scribed goods  belonging  to  the  plaintiff,  of 
the  value  of  $3S0,  which  the  d^endant  agreed 
to  safely  forward  and  deliver  to  the  plaintiff 
at  Tacoma,  Wash.  It  is  alleged  that  the  de- 
fendant has  failed  and  refused  to  deliver  the 
goods  to  the  plaintiff  at  Tacoma,  wherefore 
she  seeks  to  recover.  The  defendant  denied 
liability,  and,  after  a  trial  before  a  Jnry.  a 
verdict  was  returned  for  the  plaintiff  In  the 
sum  of  (850.  Judgment  was  entered  npon 
the  verdict,  and  the  drfeodant  has  SKiealed. 

The  defendant  mored  specially  to  qos^ 
the  service  of  summons.  The  summons  was 
served  upon  the  BeklDS  Moving  &  Storage 
Company,  of  Seattle,  as  a^nt  of  the  uppel- 
lant  It  is  admitted  that  the  company  named 
was  the  a^nt  c£  the  app^ant  In  this  state 
for  obtain  pnrpoees,  but  It  is  contended  that 
it  is  not  an  agent  upon  whran  service  of  pro- 
cess oonld  be  made,  It  Appean  that  the  ap- 
pellant engages  in  assembling  car  load  lots 
of  household  and  other  goods  from  dUferent 
persons,  and  In  forwarding  than  to  dilBer- 
eat  pointy  tba  purpose  being  to  enable  in- 
divldualB  hsTing  less  than  car  load  lots  of 
goods  to  avail  themselves  of  the  benefit  of 
car  load  rates.  When  shipments  sre  made  to 
Seattie  and  vicinity,  the  Bekins  Moving  & 
Storage  Company  at  that  city  acts  as  agent  of 
the  appellant  to  receive  and  distribnte  the 
goods,  to  store  ttiem,  if  neoessary,  and  to  col* 
lect  the  shipping  cihargea.  This  action  was 
brought  in  King  county,  where  this  agent  <a 
appellant  resides.  Under  sudi  conditions  the 
appellant  was  doing  business  witUn  this 
state,  and  tho  service  upon  su^  an  agent 
was  snfficlmt  within  the  following  proWslim 
of  section  4875,  Ballinger's  Ann.  Codes  ft  St 
(Pierce's  Code,  8S  832,  333): 
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*'Tb»  nunnHms  shall  be  wrred  dsHiva- 
log  a  coxQT  thereof,  as  foUovs ;   •  •  * 

**(0)  If  the  suit  be  asalnst  a  foreign  cor- 
poration or  non-reeident  itAnt  'stock  com- 
pany or  association  doing  hnslness  within  this 
state,  to  any  agents  cashier  or  secretary 
thereof." 

See.  also,  Slerers  t.  Dalles,  etc..  Navigation 
Ca,  24  Wash.  S03,  64  Fac.  58D.  It  was  not 
error  to  deny  the  motion  to  qnash  the  srarlce^ 

It  Is  next  assigned  that  the  court  erred  tn 
denying  appellant's  motion  for  a  directed  Tei* 
diet  hi  its  faror.  We  think  there  was  anffl 
dent  evldmce  for  tlie  jury.  The  respond- 
ent's testimony  was  to  the  effect  that  appel- 
lant's contract  was  a  clean-cat  one  to  deliver 
to  bar  at  Tacoma  the  goods  which  her  agent 
at  St  Paul  deliTered  to  wptilant  there ;  that 
the  compensation  was  agreed  upon,  and  the 
goods  were  acce$»ted  without  prepayment 
thereof. '  Bespoudent's  testimony  showed  that 
the  agent  In  Seattle  refused  to  fOTward  flie 
goods  from  Seattle  to  Tacoma,  or  to  dellvw 
them  at  the  latter  idace,  unless  the  charges 
were  fully  paid  In  Seattle.  If  thure  was 
such  a  contract  as  respondent  says  there 
was,  then  the  above  eonstltnted  a  breach  of 
It.  It  was  for  the  jury  to  say  whether  such 
a  contract  existed,  and.  if  so.  It  was  Imma- 
terial whether  appellant  may  have  called  It- 
self a  mere  forwarder  or  forwarder  and  dlB- 
tribnter.  The  contract  Itself  controlled,  with- 
out regard  to  what  appellant  may  have  nam- 
ed its  gmeral  business. 

It  is  assigned  that  the  court  erred  tn  char- 
ging the  Jury  that  appellant  as  a  forwarding 
agent  conld  not  collect  its  charges  until  It 
liad  delivered  the  goods  at  their  destination. 
The  effect  of  the  court's  Instruction  was  not 
to  say  that  appellant  was  ^  mere  forward- 
■Ing  agent,  but  rather  that  under  a  contract  to 
forward  goods  from  St  Paul  to  Tacoma,  If 
that  was  the  contract  the  aHKllant  was  not 
entitled  to  collect  the  chaises  until  the  gooda 
reached  Tacoma,  since  It  accepted  them  with- 
out prepayment;  In  other  words,  that  ap- 
pelant would  not  fully  perfbrm  Its  part  <tf 
the  contract  until  It  delivered  the  goods  at 
the  point  of  destination  designated  In  the 
contract.  The  contention  upon  this  instruc- 
tion Is  based  upon  the  argument  that  appel- 
lant was  a  mere  forwarder  and  was  not  a 
common  carrier,  and  that  the  responsibilities 
of  the  two  rest  upon  different  principles.  To 
our  minds,  however,  as  heretofore  Intimated, 
It  is  Inomaterial  what  apjiellant  is  called.  If 
It  undertook  to  deliver  the  goods  at  Tacoma, 
It  was  bound  by  Its  contract,  and  conld  not 
recover  Its  compensation  until  it  bad  fnlty 
performed  its  own  obligation  in  the  prem- 
ises. It  accepted  the  goods  without  prepay- 
ment ftud,  having  done  so.  It  was  required 
to  fully  complete  Its  contract  before  It  conld 
demand  payment.  Moreover,  If  the  express- 
ed purpose  of  appellant's  business  were  ma- 
terial. It  is  in  any  event  designated  as  both 


a  forwarder  and  distributer,  and  tiie  latter 
is  sufficiently  comprehensive  as  a  mere  trade 
designatlim  to  indnde  the  dilpment  of  t&ese 
goods  from  Seattle  by  aK>eIlant'8  agents  and 
thdr  delivery  to  Ite  cnstomer  at  Tacoma. 
We  see  no  error  In  the  tostruction. 

It  is  next  assigned  that  the  court  erred 
in  instructing  that  no  demand  for  the  goods 
was*  necessary  if  the  appellant  through  Its 
Seattle  agent  refused  to  deliver  the  goods 
until  tlie  diarges  were  paid  in  Seattle.  The 
instmctloD  stated  that  before  a  salt  for  con- 
version can  be  brought,  tbsn  must  be  a  de- 
mand and  a  reHusal  to  deliver,  bat  that  If  the 
appellant  knew  the  place  of  resldaiee  of  the 
respondent,  and,  through  its  agent  In  Seattle, 
refused  to  forward  the  goods  from  Seattle 
to  Taconm  until  the  charges  were  paid  la 
Seattle,  then  ^  necessity  tar  a  demand  was 
waived.  Inasmuch  as  It  is  an  Idle  thing  to 
demand  something  which  a  person  says  he 
will  not  do.  We'  see  no  error  in  the  liubuc- 

tI<ML 

It  is  contended  that  it  was  errw  to  charge 
the  jury  In  snbstance  that  if  there  was  a  con- 
version, the  apikellant  would  be  liable  for 
the  reasonable  value  of  the  goods  at  the  time 
of  tbs  conversion,  because  It  Is  also  contend- 
ed there  was  no  evidence  as  to  the  value  of 
the  goods  at  the  time  of  the  alleged  conver* 
sion.  The  best  evidence  the  resptmdent  could 
give  as  to  value  was  her  own  testimony.  As 
the  goods  were  not  used  after  they  passed  into 
appellant's  hands,  she  not  unfairly  presumed 
that  they  were  of  the  same  value  as  when 
received.  She  could  not  give  the  cost  price 
and  then  show  the  extent  of  the  deprecia- 
tion, for  the  reason  that  the  goods  were  in 
appellant's  possession.  Being  In  appellant's 
possession,  It  was  In  a  position  to  show  their 
real  value;  but  It  refused  to  do  so,  and  It 
cannot  now  take  advantage  of  Its  refusal. 
Under  such  circumstances  it  should  be  pre- 
sumed that.  If  appellant  had  introduced 
proof,  the  value  placed  upon  the  property  by 
respondent  would  not  have  been  reduced. 
There  was  no  prejudicial  error  In  the  in- 
struction. 

We  think  the  charge  of  the  court  was  In 
all  respects  sufficient  under  the  Issues  and 
facts,  and  we  do  not  find  any  of  the  objec> 
tlons  thereto  well  taken. 

The  judgment  Is  affirmed. 

FULLERTON,  OROW,  and  DUNBAE,  JJ., 
concur. 


STATE  V.  FILLPOT. 

(Supreme  Court  of  Washington.   Dec.  18,  1008.) 

1.  IKDICTJCEHT  ANO  InrOMIATION    (8  HO*)— 
SUFFICIENCT  OF  ACCUSATION  —  StaTDTOBT 

Provisions— "MuBOEB  in  Fibst  Peoree." 
Ballineer's  Ann.  Codes  &  St.  8  6800  (Pierce's 
Code,  S  WOl),  abolishes  all  forms  of  plead- 
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fnf  Id  criminal  acts  theretofore  cxistinc.  Sec- 
tion 6850,  suM.  6  {Pierce's  Code.  I  21^),  pro- 
videa  that  an  information  shall  be  sufficient  if 
it  can  be  nndeistood  therefrom  that  the  act 
or  ombsion  chared  is  clearly  and  distinctir 
set  ODt  In  ordinary  langaage,  without  repeti- 
tion, and  so  as  to  enable  a  person  of  common 
understandlnr  to  know  what  is  intended.  Sec- 
tion 7035  (Pierce's  Code,  I  1554)  defines  mur- 
der In  the  first  degree  as  the  killing  of  another 
purposely  and  of  deliberate  and  premedi.tated 
malice,  or  in  the  perpetration  or  attempt  to  per- 
petrate robbery,  burglary,  etc.  Held  that  the 
words,  "attempt,"  "robbery,"  "burglary,"  as 
used  In  the  statute,  have  a  well-defined  legal 
meaning,  and  In  drawing  an  Information  charg- 
ing mnrder  In  the  first  degree,  if  the  perpetra- 
tion  or  attempt  to  perpetrate  the  included 
crimes  is  pleaded  in  the  language  of  the  stat- 
ute without  setting  forth  the  acts  conatitnting 
the  crimes,  it  is  a  sufficient  compliance  with 
section  6850  (Pierce's  Code,  i  2103). 

tEd.  Note.— For  other  cases,  see  Indictment 
ai^^L^ormaUoD.  CenL  Dig.  |  2&4;  Dec.  Dig. 

For  other  deflaltlODS,  see  Words  and  Phrases, 
TOl.  S.  pp.  4637-1611 ;  TOU  8,  p.  7727.] 

2.  iKDICntENT  AND  INFOBMATXOTT  (8  125*)— 
BUFFICIKNCT  OF  ACCCBATION— DtJPLICITT— 
"MnBDEB  IN  FiBST  DEGBEE." 

While  BaUinger'B  Ann.  Codes  &  St.  I 
7035  (Pierce's  Code,  f  1551),  defining  murder 
in  the  first  degree  as  tke  killing  of  another  pur- 
posely and  of  deliberate  and  premeditated  mal- 
ice, or  in  the  perpetration  or  attempt  to  per^ 
petrate  robbery,  burxlary,  etc.,  specifies  more 
than  one  way  in  which  the  offense  may  be  com- 
mitted, the  act  of  killing  conatitutes  but  one 
crime,  and  an  information  charging  a  killing  to 
have  been  done  purposely  and  with  deliberate 
and  premeditated  malice,  and  also  while  per- 
petrating and  attempting  to  perpetrate  robbery 
and  burglary,  is  not  dnplidtoiis. 

[Bd.  Note.— For  other  cases,  see  Indictment 
and^nformation,  CenL  Dig.  |  858;  Dec  Dig. 

8.  CBIUINAL  Law  401*)— BTIDENCe—HAND- 
WBITTNQ. 

In  a  murder  case  samples  of  accused's  hand- 
writing, the  genuineness  of  some  of  which  ac- 
cused had  previoual^  admitted,  and  the  others 
of  which  be  had  wntten  in  the  presence  of  wit- 
nesses testifying  to  that  fact,  were  admisxible 
tor  otHnpariBon  with  the  handwriting  on  a  note 
found  on  decedent's  cabin  door  the  morning  aft- 
er he  was  last  seen  alive,  which  was  claimed  to 
have  been  written  by  accosed. 

[EkL  Note.— For  other  cases.  se«  Criminal 
Law,  Cent.  Dig.  }  892;  Dec.  Dig.  S  404.*] 

4.  Criminal  Law  (8  404*)— Evidence— Best 
Evidence—Hanowbitino. 

The  fact  that  accused  did  not  offer  himself 
as  a  witneps,  and  admit  that  the  samples  were 
In  his  handwriting  did  not  preclude  other  com- 
petent evidence  of  their  genuineness. 

(Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  I  892;  Dec.  Dig.  S  404.*] 

5.  Cbiminai.  Law  (§  1053*)—Appeal— Review 
—  discbetion  of  godbt  —  jubt  vibw  op 
Pbemises. 

Where  accused  daring  trial  moved  fi>r  a 
jury  view  of  certain  premises,  and  the  court 
said  he  would  rule  on  the  motion  later,  and  no 
excepttfHt  was  taken  nor  was  th$  motion  again 
urged,  accused  could  not  avail  of  the  court's 
faUure  to  grant  the  motion,  especially  as  its 
granting  rested  largely  in  the  discretion  of  the 
court 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  f  1053.*] 


6.  CsnaNAi.  Law  Q  1056*)— Appeaiv—Beview 

— Necessitt  roB  Exceptions. 

Where  no  proper  exceptions  were  taken  to 
Instructions,  they  are  not  reviewable  by  the 
Supreme  Court. 

TEd.  Note.— For  other  cases,  see  Criminal 
lAw,  Cent  Dig.  f  2668;  Dec  Dig.  S  1000.*J 

Appeal  from  Supreme  Court,  Spokane 
Count}-;  D.  C.  Carey,  Judge. 

Charles  Flllpot  was  convicted  of  murder, 
and  appeals.  Affirmed. 

John  L.  Wiley  and  H.  Maxwell  Brooks,  for 
appellant  R.  M.  Bamhart,  Fred  C  FQgh. 
and  A.  J.  I^ngboD,  for  the  State. 

CROW.  J.  The  defendant.  Charles  Flll- 
pot, having  been  charged  with  murder  in  the 
first  d^ree  and  convicted.  Judgment  and  sen- 
tence of  death  were  entered,  ana  he  has  ap* 
pealed. 

The  appellant  contends  ttiat  the  trfal  court 
erred  In  denying  his  motion  to  quash  the  In- 
formation. In  penaittlng  the  Introduction  of 
evidence,  and  In  overruling  his  motion  In  ar- 
rest of  judgment  The  Information  charges 
as  follows:  "Comes  now  the  prosecuting,  at- 
torney, and  charges  said  defendant  as  fol- 
lows: That  said  defendant,  Charles  Flllpot, 
alias  Charles  Williams,  alias  Will  Myers, 
alias  Win  Dodson,  on  or  about  the  28th  day 
of  March,  A.  D.  1906,  In  the  county  of  Spo- 
kane and  state  of  Washington,  purposely  and 
of  his  deliberate  and  premeditated  malice, 
and  while  engaged  in  the  perpetration  and 
attempt  to  perpetrate  the  crimes  of  robbery 
and  burglary,  killed  N.  M.  Cole  by  then  and 
there  purposely  and  of  bis  deliberate  and  pre- 
meditated malice  beating  and  mortally  wound- 
ing said  Cole  In  some  way  and  manner  to  the 
prosecuting  attorney  unknown."  In  support 
of  the  above  assignments  of  error,  upon 
which  be  seems  to  base  his  main  reliance  for 
a  reversal,  the  appellant  contends  that  the 
facts  stated  do  not  constitute  the  crime  of 
murder  In  the  first  degree  or  any  other  crime, 
that  the  allegations  are  obscure  and  indefi- 
nite, and  that  the  information  attempts  to 
plead  four  distinct  causes  of  action  Improper- 
ly Joined,  to  wit.  (1)  the  commission  of  mur- 
der la  the  first  degree  by  premeditated  kill- 
ing and  malice;  (2)  the  commission  of  mur- 
der In  the  first  degree  by  a  killing  In  connec- 
tion with  the  crimes  of  robbery  and  burglary 
without  pleading  the  facts  constltutiag  the 
latter  crimes ;  (3)  the  commission  of  robbery 
without  pleading  the  facts  constituting  that 
crime;  and  (4)  the  commission  of  burglary 
without  pleading  the  facts  constituting  that 
crime.  Section  7035,  Balllnger's  Ann.  Codes 
&  St  (section  1554,  Pierce's  Code),  defines 
murder  In  the  first  degree  as  follows: 
"Every  person  who  shall  purposely,  and  of 
deliberate  and  premeditated  malice,  or  In  the 
perpetration,  or  attempt  to  perpetrate,  any 
rape,  arson,  robbery,  or  burglary,  or  by  ad- 
ministering poison,  or  causing  the  same  to  be 
done,  kill  another,  shall  be  deemed  guUty  of 
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murder  In  the  first  degree.  •  •  •»*  The 
InformatlOQ  not  only  chargea  the  appellant 
with  having  killed  N.  H.  Cole  purposely  and 
of  dellherate  and  premeditated  malice,  which 
would  be  murder  In  the  first  degree,  but  also 
charges  that  he  purposdy  killed  Oole  wliile 
be,  the  appellant,  was  engaged  In  the  per- 
petration and  attempt  to  perpetrate  the 
crimes  of  robbery  and  burglary,  which  would 
also  be  murder  In  the  first  degree.  Appe- 
lant concedes  that  proof  of  purposely  killing 
while  perpetrating  or  attempting  to  perpe- 
ttate  the  crimes  of  robbery  and  bui^lary 
without  any  evidence  of  premeditation  or 
malice  would  sustain  the  charge  of  murder  in 
the  first  degree;  but  insists  that  the  commis- 
sion of,  or  att«npt  to  commit,  the  Included 
crimes  of  robbery  and  burglary,  is  made  the 
basis  of  the  charge  of  murder  in  the  first 
degree  In  this  case;  that  the  clause  of  the 
information  charging  such  Included  offenses 
Is  an  Important  one  as  It  relieves  the  state 
from  the  necessity  of  proving  premeditation 
and  malice;  that  the  state  should  therefore 
be  required  to- fully  plead  all  the  facts  con- 
stltnting  such  Included  offenses;  that  the 
use  of  the  language  of  the  statute  in  plead- 
Ing  tbem  is  InsufBcient,  and  that  the  Informa- 
tion Is  not  only  bad  for  duplicity  under  section 
S844,  Balliuger'B  Ann.  Codes  &  St  (section 
2097,  Pierce's  Code),  but  that  It  la  also  othet^ 
wise  insufllclent  In  law.  In  support  of  tiiese 
contentions  appellant  cites  numerous  authori- 
ties frcHn  otber  jurlsdictionB  based  upon  com- 
mon-law rules.  We  do  not  deem  it  necessary 
to  discuss  these  dtatkms,  as  tbe  strict  rules 
of  common-law  {heading  do  not  obtain  in 
this  state.  In  passing  upon  the  sufficiency 
of  this  Information,  we  must  measure  It  by 
Che  requirements  of  our  own  statutes.  By 
section  6800,  BalUnger's  Ann.  Codes  ft  St 
(section  2091,  Pierce's  Code),  all  forms  of 
pleading  In  criminal  actions  heretofore  exls^ 
Ing  are  abolished  in  this  state,  while  section 
BalUnger's  Ann.  Codes  ft  St  (section 
2103,  Pierce's  Code),  provides  that  an  In- 
formation shall  be  sufficient  If  It  can  be  un- 
derstood therefrom.  "  •  *  •  (6)  that  the 
act  or  omission  charged  as  the  crime  Is 
clearly  and  distinctly  set  forth^  In  ordinary 
and  concise  language,  without  repetition,  and 
la  Bnch  a  manner  as  to  enable  a  person  of 
common  understanding  to  know  what  Is  in- 
tended. •  •  In  State  T.  Day,  4  Wash, 
lOi,  106,  29  Ptfc.  964,  this  court  in  parsing 
on  the  sufficiency  of  an  informatl(m  and  In 
dlscosslnc  these  sections  said:  'The  ancient 
forms  and  technicalities  of  the  common  law, 
wtdcb  subserved  no  purpose  except  to  em- 
barrass and  Impede  the  administration  of 
Jostloe,  have  been  wisely  discarded,  and  we 
now  have  a  system  of  criminal  pleading 
wblcb  neither  disregards  any  of  the  substan- 
tial rights  of  the  accused  nor  permits  him  to 
shield  himself  from'  just  punishment  by  re- 
qnlrlng  the  Insertion  In  the  Indictment  or  In- 
formation of  allegatlMis  In  noyrlse  necessary 
to  Inform  him  of  the  'nature  attd  Cause  of  the 


accusation  against  him,'  but  which  under  the 
old  system  were  necessary  to  be  alleged  and 
proved,  or  an  acquittal  would  result,  tbou^ 
the  fact  of  guilt  were  otherwise  manifest  Un- 
der our  statute  an  Indictment  or  information 
is  sufficient  if  it  can  be  understood  therefrom 
that  the  act  or  omiBslon  charged  as  the  crime 
is  clearly  and  distinctly  set  forth  In  ordinary 
and  concise  language  without  r^tttloo,  and 
in  such  a  manner  as  to  enable  a  person  of 
conmion  understanding  to  know  wliat  is  iiltend- 
ed.  •  •  •  "  State  v.  Womack,  4  Wash.  19, 
29  Pac.  939;  State  v.  Tomer,  10  Wash.  94,  88 
Fac  8S4.  Although  the  information  In  State 
V.  Day,  supra,  which  charged  the  crime  of 
murder  in  the  first  degree,  did  not  charge  the 
defendant  with  purposely  killing  while  en- 
gaged In  the  perpetration  of,  or  attempt  to 
perpetrate,  one  or  more  of  the  Included 
crimes  mentioned  in  the  statute,  yet  we  think 
the  liberal  rules  of  pleading  announced  In  the 
opinion  of  this  court  In  that  case  should  be 
applied  when  we  come  to  a  consideration  of 
the  sufficiency  of  the  Information  now  before 
us.  It  Is  apparent  that  It  charges  but  one 
crime,  that  of  murder  in  the  first  degree. 
While  it  is  true  that  the  statute  specifies 
more  than  one  way  In  which  that  crime  may' 
be  committed,  and  although  the  Information 
following  Its  language  alleges  that  the  ap- 
pellant killed  N.  M.  Cole  purposely,  and  of 
his  deliberate  and  premeditated  malice,  and 
while  engaged  In  the  perpetration  or  attempt' 
to  perpetrate  the  crimes  of  robbery  and  burg- 
lary, yet  the  act  of  killing  as  charged  con- 
stitutes but  a  single  offense.  The  Informa- 
tion la  not  bad  for  dupildty.  State  v.  Adams, 
41  Wash.  552,  83  Paa  1106. 

Neither  Is  the  Information  defective  be- 
cause It  falls  to  set  forth  in  detail  acts  con- 
stituting the  Included  crimes  of  robbery  and 
burglary.  The  appellant  is  charged  with  the 
crime  ot  murder  as  defined  by  the  statute, 
which.  In  addition  to  stating  the  common-law 
elemente  of  that  crime,  also  states  that  a 
homicide  committed  while  the  accused  is  per- 
petrating or  attempting  to  perpetrate  certain 
felonies,  two  of  wbifdi  are  n^bery  and  burg- 
lary, shall  also  be  mmder  In  the  first  degree. 
The  crimes  of  robbery  and  burglary  and  the 
term  "attempt"  are  elsewhere  defined  in  the' 
Criminal  Code.  These  words,  "robbery," 
"bui^lary,"  and  ''attempt,"  as  used  In  the 
Rtatute  (section  703&,  BalUnger's  Ann.  Codes  ft 
St  [section  IK^,  Pierce's  Code]),  supra,  defin- 
ing the  substantive  offense  of  murder  in  the 
first  decree,  have  therefore  a  well-defined  and 
legal  meaning  and  it  Is  sufficient  in  drawing 
an  tafonnatlon  cbarglng  murder  in  the  first 
degree  to  plead  the  perpetratlcm  or  attanpt 
to  perpetrate  such  Induded  crimes  In  the 
language  of  the  statute,  and,  when  so  drawn, 
the  Inf (nrmatlon  is  certainly  a  infflclcnt  com-  - 
pllance  wltb  the  requirementa  of  section  6850, 
BalUnger's  Ann.  Codes  ft  St  (section  2103, 
Pierce's  Code),  supra.  In  that  it  enables  a 
person  of  ordinary  understanding  to  know 
what  Is  Intended.   State  v.  Levan,  23  Wash. 
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547,  68  7ac  202.  Id  reading  the  InfonnatlOiL 
before  m  It  Is  lauxwBlble  to  see  how  the  ap- 
pellant could  be  mlaled  or  how  be  could  fail 
to  understand  the  exact  nature  of  the  charge 
preened  against  him.  The  motion  to  quash 
the  Infonnatlon  was  properly  denied.  The 
Information  charges  an^dlant  wlUi  the  com^ 
mlsritm  of  the  crime  of  mnrder  In  Spokane 
connty,  bnt  the  dead  body  of  N.  H.  Cole  was 
found  In  Stevens  county.  By  reason  of  this 
fact  appellant  farthor  contends,  In  support  of 
his  motion  in  arrest  of  jndgment,  that  the 
va^aUiT  court  of  Spolcane  connty  was  with- 
out Jurisdiction,  the  state  baring  failed  to 
show  that  the  crime  was  committed  In  Spo- 
kane coun^.  Without  entering  upon  a  de- 
tailed discussion  of  the  eTldenee,  which  was 
drcnmstaatlal.  It  will  be  aufflcioit  to  state 
that  Cole  was  last  Been  alive  in  a^okana 
county,  near  his  home,  located  dose  to  a 
rtTer  which  was  the  boundary  line  between 
the  two  counties,  and  that  there  was  evidence 
suiDdent  to  justify  the  Jury  In  finding  that 
he  had  been  killed  In  Spokane  county,  that 
his  body  bad  l>een  thrown  Into  the  river,  that 
It  had  floated  down  the  stream  to  a  point 
where  it  lodged  among  some  saw  logs  on  the 
Stevens  county  side,  and  that  it  was  found 
there  some  weeks  later. 

Appellant  further  contends  that  the  trial 
court  erred  In  overruling  bis  objections  to 
certain  expressions  used  by  the  prosecuting 
attorney  in  making  his  opening  statement  to 
the  Jury.  We  fail  to  see  anything  prejudicial 
or  Improper  In  the  statements  of  which  com- 
plaint is  made. 

The  trial  court,  over  appellant's  objection, 
admitted  in  evidence  certain  exhibits,  whldi 
were  samples  of  the  appellant's  handwriting 
and  were  admitted  for  the  purpose  of  com- 
parison with  the  handwriting  In  plalntifTs 
Exhibit  B,  a  brief  note  found  tacked  upon 
Cole's  cabin  door  the  morning  after  he  was 
last  seen  alive,  and  which  Exhibit  B  the 
state  contended  had  been  written  by  appel- 
lant The  appellant  now  contends  that  the 
trial  court  erred  In  admitting  these  ex- 
hibits, insisting  that  their  gennlneness  was 
neither  admitted  nor  proven.  An  examina- 
tion of  the  record  shows  that  all  the  ex- 
hibits Introduced  as  samples  of  appellant's 
handwriting  were  poeitlvdy  Identified  as 
such,  appellant  himself  having  previously  ad- 
mitted the  genuineness  of  a  portion  of  them 
to  witnesses  who  testified  to  his  statements, 
nnd  it  also  appearing  that  he  had  written  the 
others  In  the  presence  of  witnesses  who  testi- 
fied to  that  fact.  The  appellant  did  not  offer 
himself  as  a  witness,  and  admit  on  the  trial 
that  the  exhibits  were  In  his  handwriting, 
but  It  does  not  follow  from  that  fact  that 
their  genuiueness  could  not  be  proven  by 
other  competent  evidence.  Such  proof  was 
made,  and  It  was  therefore  proper  to  admit 
them  for  comparison  by  experts  with  Bxblblt 
B,  the  wrltlog  of  which  the  appellant  had 
denied.  Moore  v.  Palmer,  14  Waah.  134,  44 
Pac.  142. 


j<i^^ant  further  contends  that  the  trial 
court  erred  In  fallhig  until  the  dose  of  the 
trial  to  pass  uptm  his  motimi  for  a  Jury  view 
of  certahi  pramlfles  cmicenilng  which  erl- 
dence  had  been  admitted,  and  then  denying 
such  motion.  The  record  shows  the  follow- 
ing: "Mr.  Brooks  (attorney  for  appdlanQ: 
If  the  court  ideaaes,  It  Is  nearing  the  closing 
hour,  and  I  move  that  we  adjourn  until  this 
aftenioon  and  I  make  a  notion  that  tba  jniy 
be  taken  to  view  these  pmnlsee  of  the  7111- 
pot  and  Oraets  places,  and  also  that  the  Jury 
be  taken  to  view  the  Gole  ranch,  the  Gannon 
ranch,  and  that  locality  around  the  Nine  MUe 
tvldge.  Ifr.  Bamhart  (prosecuting  attor- 
ney): Before  that  is  done.  It  ought  to  be 
dmpii  there  Is  smm  ecGaskni  for  It,  aasae- 
thlng  to  be  gained  by  anything  of  that  char- 
acter. The  Court:  I  vrtll  role  on  Uris  netlmi 
later  In  the  case."  No  excepthm  was  tb^ 
taken  to  this  action  of  the  court  Hie  trial 
continued  for  several  days  thereafter,  bnt  the 
motion  was  not  again  urged,  nor  was  any- 
thing further  said  on  the  subject  until  aft^ 
the  jury  had  been  instructed  avd  had  retired 
to  deliberate  on  their  verdict  Then  the  ap- 
pellant's attorney  made  the  following  state- 
ment: "Mr.  Brooks:  I  Just  ask  that  an  ex- 
ception be  noted  to  the  Instructions  offered 
by  the  defendant  and  not  given  by  the  court 
to  the  }ory,  and  I  further  want  to  make  au 
exception  to  the  fact  that  the  motion  asking 
for  a  Jury  view  was  not  given;  was  not 
denied  In  any  way.  I  ask  for  an  exertion 
to  that"  In  the  absence  of  a  timely  renewal 
of  the  motion  and  au  adverse  ruling  thereon, 
and  In  view  of  the  fact  that  the  granting  of 
the  request  rested  largely  within  the  discre- 
tion of  the  trial  court,  we  find  no  merit  In 
this  contention.  State  v.  Hunter,  18  Wash. 
670,  52  Pac.  247. 

Several  assignments  of  error  are  based 
upon  certain  Instructions  given  to  the  Jury 
by  the  trial  court  These  Instrhctlous  are 
not  properly  before  us  for  consideration,  as 
no  proper  exceptions  thereto  were  taken  by 
the  appellant 

^pellant  also  contends  that  the  trial  court 
erred  In  overruling  his  motion  for  a  directed 
verdict  at  the  close  of  the  state's  case,  and  in 
overruling  bid  motion  for  a  new  trial.  Under 
tbese  assignments,  he  Insists  that  the  evi- 
dence was  not  sufficient  to  show  the  corpus 
delicti  or  to  support  the  verdict  of  the  Jury. 
The  evidence  In  this  case  which  Is  entirely 
circumstantial  Is  voluminous,  covering  over 
800  pages  of  the  record.  It  is  Impossible  for 
us  to  fully  state  aud  discuss  It  within  the 
soope  of  an  opinion  of  reasonable  length. 
We  have  carefully  read  and  considered  the 
entire  record,  and  condude  that  the  evidence 
is  amply  sufficient  to  sustain  the  verdict  of 
conviction.  In  fact  It  Is  so  overwhelming 
and  convincing  that  we  fall  to  see  how  any 
other  verdict  could  have  been  reached  by  the 
Jury.  After  a  careful  and  exhaustive  ex- 
amination of  the  entire  record  and  ail  as- 
signments of  error  presetted  we  are  convlnc- 
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ed  that  tbe  appellant  haa  been  accorded  a  fair 
trial,  that  he  has  been  ably  defended,  and 
that  the  rerdlct  of  the  tvry  shoald  be  aiu- 
talned. 
The  Judgment  is  aflBnned. 

HADLET,  a  X.  and  MOUNT  and  DUN- 
BAR, JJ.,  concnr.  RUDKIN  and  FULLBR- 
TON,  JJ^  not  fitting. 


THOMAS  T.  FOS. 

(Snpreme  Court  <tf  Washington.    Dec.  U, 
1»0W 


(I  S2i*)  —  IMFBAOHVERT  OF 
WITHE8S  — OaLLIRO  ADVUSI 


L  WxrnEBSBB 

On'a  Own 

Pabtt  as  WmfEM. 

Under  BaUinaer'a  Ann.  Codes  &  8t  1 0008 
(Pierce's  Code.  iWQ,  providing  that  a  party 
may  be  examined  aa  a  witness  oy  the  advene 
party  and  may  be  compelled  to  testify  in  the 
same  manner  aa  other  witnesses,  and  section 
0012  (sectiMi  972),  providing  that  the  testimony 
of  a  party  may  ba  rebutted  by  adverse  testi- 
mony, a  party  who  calls  his  adversary  aa  a 
tritness  may  fmpeadi  him. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  I  1001 ;  Dec  Dig.  %  824.*] 

2.  TuAL  (f  295*)— iNsraTroTiom— BTATnmm 
or  Counsel  in  Akodicbnt. 

An  instruction,  that  statemoits  by  counsel 
in  argument  as  to  what  evidence  has  been  ad- 
duced^ is  not  to  be  considered  by  the  Jury,  **un- 
leas  it  corresponds  with  your  memory  of  the  ev- 
idence," was  not  open  to  the  objection  that  it 
permitted  the  jury  to  consider  statemaiits  of 
counsel  aa  evidence,  espedal^  where  the  court 
further  Instructed  Uie  Jury  that  the  caae  must 
be  decided  on  the  testimony  as  detailed  by  the 
witnesses. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cant 
Dig.  H  703-717;  Dec  Dig.  I  295.*] 

3.  Apfeai<  and  Ebbob  (I  207*)— OsnonoNS 
Bklow— Sofucienct— AaonHKNT  or  Coun- 
sel. 

Where,  on  objection  by  counsel  of  one  of 
the  parties  to  a  statement  by  the  opposing  coun- 
sel in  the  closing  arcument,  the  court  stated  to 
tlie  objecting  counsel  that,  if  the  court  was  of 
tbe  (Vinton  that  the  rules  of  argument  had 
been  transgressed,  it  would  give  oimoeiog  coun- 
sel an  opportunity  to  reply,  the  objecting  party 
cannot  complain  on  appeal  of  such  improiwr 
statements  by  counsel,  where  be  did  not  ask  to 
make  a  reply  thereto. 

TEd.  Note.— For  other  cases,  see  Appeal  and 
ERor.  Cent.  Dig.  |  ISOO;  Dec.  Dig.  f  207.*] 

4.  Thai.  (J  191*)- IirmucnoHS— Sttbpoota 
Ducks  Tbcum- Fadlum  to  Produce  Docu- 
VKNTs—AsauirpTioN  or  Faotb. 

An  instruction  that  it  ia  for  the  Jury  to  de- 
tennine  whether  defendant  has  produced  all 
dociunenti  in  Us  possession  as  called  for  by  a 
•ubpffiua  duces  tecum,  and  If  they  find  that  de- 
fenmnt  has  produced  all  documents  no  penalty 
la  to  be  saffered  by  him  at  the  trial,  but  if  the 
Jury  find  that  defendant  has  withheld  docu- 
ments whldi  were  under  his  control  at  the  time 
the  Bobixma  waa  served  on  him,  tbe  Jury  must 
presiune  that  documents  so  withheld  are  of  the 
purport  as  claimed  by  plaintiff,  la  not  subject  to 
the  objecdon  that  It  assumes  that  defendant 
has  withheld  documents. 

TEA.  Notft^For  other  cases,  see  Trial,  Dee. 
Dfrl  1M.»1 


Appeal  from  Superior  Court  Kli^  Comk* 
ty;  Mitchell  Qilllam,  Judga 

Action  by  W.  H.  B.  Hiomas  against  W.  N. 
Fos.  From  a  Jndgmoit  toe  plaintiff,  defend- 
ant appeals.  Affirmed. 

WUI  H.  Thompson,  for  appellant  Charles 
M.  Baxter,  for  reqiondent 

HADLEY,  a  J.  Thla  is  an  action  to  recov- 
er the  som  of  $1,S85,  alleged  to  be  due  to  the 
plaintiff  from  the  defendant  aa  commlBSion 
for  assisting  to  make  sales  of  various  pieces 
of  real  eetata  The  plaintiff  all^^:  Hut 
he  was  employed  by  the  def^dant  for  the 
purpose  of  listing  property  for  sale,  and  also 
to  assist  in  selling  property  so  listed  with 
the  defendant  In  connection  with  the  latter's 
real  estate  business;  that  by  the  terms  of 
the  employment  tbe  defendant  promised  to 
pay  to  the  plaintifl  20  per  cent  of  all  profits 
and  of  all  commlsslonB  received  by  tbe  de- 
fendant friHU  the  sale  of  any  and  all  proih 
erty  bo  listed  by  tbe  plaintiff,  and  33  per 
cent,  of  all  profits  and  commissions  received 
by  the  defendant  from  the  sales  of  any  prop- 
erty Hated  with'  the  defendant  when  the 
plaintiff  assisted  in  making  the  sales.  The 
defendant  denied  the  existence  of  the  above 
arrangement,  and  the  catise  was  tried  before 
a  Jnry,  resulting  in  a  verdict  for  the  plain- 
tifl in  the  sum  of  $860.  Judgment  was  enter- 
ed for  the  amount  of  the  verdict,  and  tbe  de- 
foidant  has  appealed. 

It  is  assigned  that  the  court  erred  in  per- 
mitting the  respondent  to  contradict  the  evi- 
dence of  his  own  witness,  and  of  similar  ef- 
fect Is  another  assignment  of  error,  ttiat  the 
respondent  was  permitted  to  introduce  evi- 
dence of  contradictory  statements  made  by 
his  own  witness  out  of  court  The  witness 
referred  to  was  the  defendant  In  the  case, 
the  appellant  here.  He  was  called  by  the  re- 
spondent at  the  (q;>enlDg  of  the  trial,  and  was 
Interrogated  concerning  the  arrangement  be- 
tween himself  and  the  respondent  As  an  ad- 
verse party  the  respondent  bad  the  rii^t  to 
call  appellant  to  testify,  under  our  statute 
(section  6008,  Balllnger's  Ann.  Codes  &  St 
[Pierce's  Code,  |  068]),  which  is  as  follows: 
"A  party  to  an  actiod  or  proceeding  may  be 
examined  as  a  witness,  at  the  Instance  of 
the  adverse  party,  or  of  one  of  several  ad- 
verse parties,  and  for  that  purpose  may  be 
compelled  in  the  same  manner  and  subject 
to  Uie  same  rules  of  examination  as  any 
other  witness  to  testify  at  tbe  trial,  or  he 
may  be  examined  on  a  commission."  Sec- 
tion 6012  of  tbe  same  chapter  of  Balllnger's 
Annotated  Codes  &  Statotes  (Pierce's  Code, 
i  072)  also  provides  as  follows:  "The  testi- 
mony of  a  party,  upon  examination  at  the 
trial,  or  by  deposition,  or  upon  interroga- 
tories filed,  may  be  rebutted  by  adverse  tes- 
timony.'^  As  we  view  the  statute,  there  is 
hardy  room  for  Interpretation.    Its  terms 


•ftr  otlMr  eases  aes  ssms  topla  sad  seetloa  NVUBBB  In  Dec  ft  Am.  Digs.  IMR  to  dats^  A  Bepiuttr  Indans 
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are  so  explicitly  and  plainly  Btated  that  we 
find  It  difficult  to  make  an  argument  upon  It 
Bespondent  had  the  undonbted  right  under 
the  statute  to  rebut  the  testimony  of  appel- 
lant, an  adverse  party,  by  adverse  testimony, 
notwithstanding  the  fact  the  witness  bad 
been  called  to  the  stand  by  respondent.  Den< 
ny  T.  Sayward,  10  Wash.  422,  39  Pac.  119; 
Sawdey  t.  Spokane  Falls  &  Northern  By. 
Co.,  30  Wash.  349,  70  Pac.  972,  94  Am.  St. 
Rep.  8S0.  In  the  laat-clted  case  the  court 
said :  "Answers  to  Interrogatories  are  In  the 
nature  of  admlestons.  While  the  party  call- 
ing for  them  may  put  them  In  evidence  for 
the  admissions  they  contain,  he  Is  no  more 
bound  by  their  statements  against  his  Inter- 
est than  he  is  bound  by  the  statements  of  a 
witness  he  may  call,  and  who  may  testify 
In  part  against  his  Interest.  He  can  still 
Introduce  evidence  contradictory  of  such 
statements,  and  leave  it  to  the  Jury  to  de- 
termine wherein  the  truth  lies.  Moreover, 
the  right  to  contradict  answers  to  Inter- 
rogatories, though  introduced  by  the  party 
calling  for  them,  is  expressly  granted  by 
statute.  BalUnger's  Ann.  Codes  &  St  §  6012 
(Pierce's  Code,  S  972)."  Inasmuch  as  the 
statute  applies  the  same  rule  to  a  vpltness 
examined  either  at  the  trial  or  upon  inter- 
rogatories, it  will  be  seen  that  the  effect  of 
what  the  court  said  as  quoted  above  was  to 
pass  directly  upon  the  question  raised  here. 
We  think,  without  regard  to  the  authorities 
cited  by  appellant  from  other  jurisdictions, 
our  statute  governs  the  question  here,  and, 
inasmuch  as  the  same  statute  was  long  since 
interpreted  against  appellant's  contention,  It 
must  be  BO  held  now. 

It  Is  urged  that  It  was  error  to  use  the  fol- 
lowing words  in  an  Instruction  to  the  Jury: 
"Statements  made  by  counsel  in  a^uments 
to  the  court  upon  the  evidence  or  arguments 
to  you,  as  to  what  the  evidence  Is,  are  not 
to  be  considered  as  evidence  by  you,  unless 
It  corresponds  with  your  memory  of  the  evi- 
dence as  you  heard  the  witness  detail  it." 
Appellant's  argum^t  is  that  the  above  au- 
thorized the  Jury  to  consider  the  statements 
of  counsel  as  evidence.  The  phraseology  is 
slightly  hideflnite,  but  It  was  expressly  said 
that'statements  of  counsel  are  not  to  be  con- 
sidered as  evidence.  The  phrase  following, 
"unless  It  corresponds  with  your  memory  of 
the  evidence  as  you  heard  the  witness  detail 
It,"  had  the  effect  taken  together  with  the 
previous  phrase,  of  giving  the  Impression  to 
the  ordinary  mind  that  the  Jury  should  not 
even  regard  statements  of  counsel  as  to  what 
they  claimed  the  evidence  to  be  unless  the 
Jurors  BO  remembered  it  The  court  had  Just 
told  the  Jury  that  "the  case  must  be  decided 
upon  the  testimony  which  has  been  detailed 
upon  the  witness  stand."  We  think,  consider- 
ing the  whole  context,  that  the  jury  could 
not  have  been  misled  by  any  such  interpreta- 
tion of  the  instruction  aa  la  now  urged  by 
appellant 

It  la  aMft  aaalgned  tbat  the  court  erred  In 


permitting  reepondent'B  counsel.  In  the  clos- 
ing argumoit  to  the  Jury,  to  state  that  cei^ 
tain  receipts  given  In  evidence  bad  In  fact 
been  signed  by  respondent  In  blank,  leaving 
blank  places  for  the  date,  name,  and  amount 
It  is  contended  that  the  purpose  of  counsel 
In  making  the  argument  was  to  leave  the  Im- 
pression with  the  Jury  that  appellant  had 
been  guilty  of  forgery  In  filling  up  receipts 
after  they  had  been  signed,  attempting  to 
bind  respondent  without  his  consent  by  the 
Insertion  of  matter  unknown  to  him ;  where- 
as. It  is  Insisted  that  no  such  testimony  had 
been  given  In  the  case.  We  think  there  was 
such  testimony  in  tlie  record  as  warranted 
some  comment  along  the  lines  indicated ;  but 
counsel  insists  that  as  the  ctnnment  bad  not 
been  made  before  the  reply  ai^nment,  he  had 
no  opportunity  to  answer  it  At  the  time 
appellant's  counsel  objected  to  the  argument, 
the  court  Instructed  the  jury  and  addressed 
counsel  as  follows:  "Gentlemen  of  the  jury, 
you  understand  you  are  the  Judges  of  what 
the  testimony  is,  and,  unless  counsel's  state- 
ment of  the  testimony  agrees  with  your 
memory  of  what  the  testimony  la,  you  are 
not  to  consider  what  counsel  says.  It  Is  sot 
for  the  court  to  tell  you  what  the  testimony 
Is;  it  Is  for  you  to  determine  tbat  It  is  a 
difficult  matter  to  confine  counsel  to  a  reply 
argument.  I  will  say  this,  however,  that  if 
Mr.  Baxter's  argument  after  his  argument  Is 
closed,  if  I  think  he  has  transgressed  the 
rules  the  court  has  laid  down,  I  will  ^ve 
you  an  opportunity  to  reply,  Mr.  Thompson." 
The  record  does  not  disclose  any  sulMequoit 
application  by  appellant's  counsel  for  leave 
to  answer  this  part  of  reapondmt'B  argument 
and  under  such  circumstances  we  think  there 
was  no  reversible  error. 

A  subpoena  duces  tecum  was  Issued  to  ap- 
pellant requiring  him  to  bring  Into  court  all 
written  Instruments  and  papers  connected 
with  the  transaction.  On  this  subject  the 
court  instructed  the  jury  aa  follows:  "It  is 
claimed  by  the  defendant  that  he  has  pro- 
duced all  the  documents  which  he  has  touch- 
ing matters  In  controversy  In  tbla  ca8&  It  Is 
for  you  to  determine  from  the  evidence 
whether  be  has  compiled  with  this  subpoena 
or  not;  and  If  you  find  from  the  evidence 
that  the  defendant  has  complied  with  the 
subpoena  and  has  produced  all  of  the  written 
Instruments  and  iHipers  ccomected  with  tbe 
transactions  mentioned  In  the  complaint  and 
in  the  answer,  then,  of  course,  no  penalty  la 
to  be  suffered  by  him  at  this  trial.  But  If 
you  should  find  from  the  evld«ice  tbat  he 
has  failed,  neglected,  or  refused  to  bring  into- 
court  all  tbe  Instruments  and  papers  con- 
nected with  tbe  transactions  mentioned  In 
plaintiffs  complaint  and  mentltHied  In  tbe  an- 
swer to  this  case,  which  be  had  in  bis  pos- 
session aud  under  his  control  at  the  time  this 
subpoena  was  served  upon  bim,  the  8th  day 
of  January,  1908,  then  the  law  will  presume. 
It  win  be  your  duty  to  preaume,  tbat  audi 
iuBtrnments  wbicdi  he  fiiUed  to  produce  are 
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Bnch  as  the  plaintiff  claimB  them  to  be."  Tbe 
Instruction  does  not  asaume  that  any  evl- 
d^ce  was  In  fact  withheld,  but  leaves  tbe 
Jury  to  find  If  snch  was  the  fact,  and  then 
states  what  the  rule  la,  If  they  so  find.  We 
think  the  statement  of  the  rule  Is  subatantlal- 
ly  suRwrted  by  the  following,  and  cases  there 
cited :  "From  the  failure  of  a  party  to  pro- 
duce evidence  within  his  control,  and  which 
it  Is  bis  duty  to  produce,  a  presumption  or 
Inference  arises  that  If  the  evidence  were 
produced  It  would  be  unfavorable  to  him; 
and  this  rule  has  been  applied  equally  In 
criminal  as  In  civil  cases.  The  prtnclple  Is 
frequently  applied  In  cases  in  which  docu- 
mentary evidence  Is  withheld  by  a  party,  es- 
pecially where  the  party  has  had  notice  to 
produce  documents  In  his  possession;  and 
It  baa  been  held  that  the  rule  applies  fully 
where  the  party  wlthtaoMIuK  a  document  Is 
a  corporation.  The  enactment  of  statutory 
provisions  to  compel  a  party  to  produce  doc- 
ninentary  evidence  in  his  possession  does  not 
prevMit  unfavorable  inferences  or  presump- 
tions from  the  refusal  of  a  party  to  produce 
Buch  evidence.  No  unfavorable  presumption 
can  arise  from  the  withholding  of  documents, 
If  such  documents  would  not  be  admissible  in 
eTldence  in  favor  of  the  party  claiming  ad- 
vantage of  the  presumption ;  and  it  has  been 
held  that,  unless  the  party  desiring  tbe  pro- 
doctkm  of  docnmentaiy  evidence  gives  no- 
tice to  the  party  In  whose  poaaeaslon  It  Is  to 
produce  it,  no  unfavorable  presumption  or 
Inference  can  arise  from  Its  nonproductlon." 
S2  Am  ft  Eng.  Hnc.  of  Lew  (Sd  Ed.)  pp.  1267, 
325& 

We  find  no  reversible  error,  and  tbe  Judg- 
ment is  affirmed. 

FULLERTON,  MOUNT,  GROW,  and  DUN- 
BAB,  JJ.,  concur. 


VON  POSTEL  V.  LAKE  SAMMAMISH 
SHINGLE  CO. 

(Supreme  Court  of  Washington.  Dec  23,  19(^.) 

HA8TBB  AHD  SeBVAMT  (f  286*)  —  INJUBIZS  TO 

SsBVANT—AcnoKS— Nature  and  Cause  of 

Imjurt— Submission  to  Jubt. 

Where,  in  an  servant's  action  for  Injarles 
through  coming  in  contact  with  a  band  saw 
he  waB  operating,  defendant's  negligence  ip  pla- 
dng  plaintiff,  an  in«perienced  boy,  at  work  in 
a  dangerous  place  wlthoat  warning  or  instmc- 
tioni,  was  established,  and  there  was  no  claim 
of  contributory  negligence,  the  evidence  was 
sufficient  to  go  to  ttte  jury,  tliough  it  failed  to 
show  just  how  the  acadent  happened. 

[EM.  Note.— For  other  canes,  see  Master  and 
Servant,  Cent  Dig.  H  1044-1050 ;  Dec.  Dig.  § 
286.*] 

Appeal  from  Superior  Court,  King  County ; 
Mitchell  GlUtam,  Judge. 

Action  by  Archie  Ton  Postel,  by  bla  guard- 
ian ad  lltraa,  against  ttie  lAke  SammamUth 


Shingle  Company.  Jndgm^t  (or  plaintiff, 
and  defendant  appeala.  i^nneO. 

McClnre  ft  McCIure,  for  app611anL  Dudley 
G.  Wooten,  fOr  reapondent 

RUDKIN,  J.  On  the  3d  day  of  December, 
1006,  the  plaintiff  was  employed  by  the  de- 
fendant to  work  In  and  about  its  shingle 
mill  on  Lake  Sammamlsb,  in  King  county, 
and  commenced  work  on  tbe  following  morn- 
ing. During  the  forenoon  of  the  first  day 
he  assisted  In  gathering  up  shingle  bolts  on 
the  lake,  and  during  the  afternoon  carried 
wood  from  the  mill  to  the  home  of  the  man- 
ager. On  the  second  day,  he  assisted  In  pil- 
ing and  counting  shingles  until  late  In  the 
afternoon,  and  then  operated  a  band  saw 
used  In  sawing  bands  for  shingles  for  a  short 
time.  On  the  morning  of  the  third  day  he 
again  attempted  to  operate  the  band  saw, 
and  had  been  engaged  in  that  work  but  a  few 
minutes  when  bis  hand  came  In  contact  with 
the  saw,  causing  Injuries  for  which  a  recov- 
ery was  sought  In  this  action.  From  a  Judg- 
ment in  favor  of  the  plaintiff,  the  defendant 
has  appealed.  The  only  errors  assigned  are 
based  on  the  Insufiiciokcy  of  the  evld^ce  to 
sustain  the  Judgment. 

At  the  time  of  receiving  the  Injuries  com- 
plained of,  the  respondent  was  a  few  days 
under  the  age  of  IT  years.  He  had  no  prior 
experience  In  working  ,ln  mills,  and  knew 
nothing  wliatever  about  the  management  or 
operation  of  band  saws  or  any  other  kind  of 
machinery.  He  did  not  know  where  to  stand 
while  operating  the  saw,  and  was  so  awk- 
ward and  Inexperienced  in  his  work  that  his 
first  act  was  to  tip  the  slide  or  table  from 
the  saw  frame  onto  the  fioor.  According  to 
his  testimony,  he  received  no  instructions  as 
to  the  safe  and  proper  method  to  operate  the 
saw,  and  no  warning  against  the  dangers  In- 
cident to  such  operation ;  and,  according  to 
the  testimony  of  the  appellant,  the  instruc- 
tions  given  were  meager  and  wholly  Inade- 
quate. It  Is  not  contended  that  the  evidence 
was  Insufficient  to  establish  negligence  on  the 
part  of  the  appellant  In  placing  an  Inexper- 
ienced boy  at  work  In  a  dangerous  place  with- 
out proper  and  adequate  Instructions  to  In- 
sure his  safety.  Indeed,  the  testimony  was 
amplf  In  that  regard,  and  the  negligence  on 
the  part  of  the  appellant  might  well  be  char- 
acterized as  gross  and  Inexcusable.  Nor  Is  it 
contended  that  tbe  respondent  was  guilty  of 
contributory  negligence  as  a  matter  of  law. 

The  sole  contention  Is  that  tbe  evidence 
failed  to  show  Just  bow  the  accident  happen- 
ed, and  that,  therefore,  there  was  nothing  to 
submit  to  the  jury  or  to  warrant  a  verdict  in 
favor  of  the  respondent  According  to  the 
testimony  of  the  respondent,  be  was  attempt- 
ing to  operate  the  saw  as  best  he  knew  how 
at  the  time  he  received  his  Injury ;  and, 
wblle  he  candidly  admitted  that  be  did  not 
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know  Just  how  or  why  the  accident  occurred, 
when  we  consider  his  Inexperience  and  the 
ease  and  deplorable  frequency  with  which 
Buch  accidents  happen,  It  Is  not  at  all  snr- 
prtsing  that  the  unfortunate  Tictim  should 
not  always  t>e  able  to  explain  In  detail  the 
exact  cause  of  the  accident.  If  he  knew  and 
was  able  to  explain  how  he  came  in  contact 
with  the  saw  after  the  accident,  he  could  in 
all  probability  hare  avoided  the  accident  In 
the  first  Instance.  As  said  by  this  court  tli 
Wlkstrom  t.  Preston  Mill  Co.,  48  Wash.  164, 
93  Pac.  213:  "The  danger  from  Toluntary 
contact  with  the  saw  Is  not  the  only  danger 
to  guard  against.  There  Is  also  the  danger 
from  Involuntary  contact  brought  atwut  from 
the  Improper  use  of  the  saw,"  And,  where 
the  contact  Is  involuntary  or  accidental,  the 
ability  of  the  party  to  fully  explain  bow  the 
acddoit  happened  should  not  be  deemed  con- 
duslve  arnlnst  him.  When  the  Jury  In  this 
case  found  under  proper  Instructions  that  the 
failure  on  the  part  of  the  appellant  to  proper- 
ly Instruct  tbe  respondent  in  the  use  of  the 
saw  or  to  warn  him  against  danger  was  the 
direct  and  proximate  cause  of  his  injury,  they 
but  voiced  a  conclusion  which  followed  na- 
turally if  not  inexorably  from  the  facts  and 
circumstances  In  the  case.  The  conclusion 
here  announced  Is  supported  by  the  decision 
of  this  court  in  Elrby  v.  Wheeler,  Osgood  ft 
Co.,  42  Wash.  610,  85  Pac.  62.  'me  appellant 
relies  chiefly  on  the  case  of  Hansen  v.  Seat- 
tle Lumber  Co.,  81  Wash.  604,  72  Pac.  457. 
It  mnst  be  conceded  that  the  two  cases  have 
many  points  In  common,  but  In  tbe  case  at 
bar  there  was  less  room  for  speculation  as  to 
the  cause' of  the  accident,  the  respondent  was 
less  experienced  and  less  fully  Instructed, 
and,  without  attempting  to  distinguish  the 
cases  further,  we  will  Mily  add  that  we  are 
not  Inclined  to  extend  the  rule  there  an- 
nounced. 

Finding  no  error  in  the  record,  the  Judg- 
ment Is  affirmed. 

IIADLEY.  C.  J.,  and  FULL^RTON,  CROW, 
and  MOnNT.  JJ.,  concur. 


SMART  et  al.  v.  BURQUOIN. 
(Snprone  Court  of  Washington.   Dec.  26,  1908.) 

1.  Pleadinq  ISO*)— Reply— DEPABTnas. 

There  was  a  departure  from  the  pleadings 
where  the  complaint  sought  recovery  for  woi^ 
aad  labor  In  plowioR  defendant's  land,  and 
where  the  reply  admitted  that  plaintiffs  went 
into  pouesalon  under  an  oral  agreement  for  a 
lease,  the  rental  to  be  part  of  the  crops  end 
counted  upon  an  eviction,  and  henre  defendant's 
objection  to  the  introduction  of  testimony  should 
have  been  snstained. 

[Ed.  Note.~For  other  casea,  see  Pleading, 
CentL  Dig.  S  366 ;  Dec  Dig.  {  180.*] 

2.  PLKADINO  (I  180^  —  RCPLT  —  DCPABTDBE 

nOH  PuEADiifOB— Test. 

The  tent  of  a  departure  from  the  idead* 
Ings  is  whether  evidence  of  facta  alleged  in  the 


reply  could  be  reodved  under  the  allegatlMis  of 
tbe  complaiat. 

[Va,  Notfc— For  other  casss,  •■•  Ftaading, 
Cent  Dig.  |  SSB;  Dae.  Dig.  1  180.*] 

3.  WOBK  AHO  IjAB«  (I  U*>— FABIC  l^AMMB— 

Abandorhent  bt  Tenant— ErracT. 

If  farm  tenants  under  an  agreement  for  a 
crop  rental  abandm  the  premises,  ther  cannot 
recover  for  plowing  tbe  land. 

[Ed.  Note.— For  other  casea,  see  Work  and 
Labor,  Gent  Dig.  ff  81.  88 ;  Dec.  Dig.  1 14.*] 

4.  WOBK  ABD  LaWMI  (I  14*)— FAXH  I«AB»— 

Eviction— TBiTAirr'sBmUEDr. 

That  farm  tenants  under  an  agreement  for 
a  crop  rental  have  been  evicted  does  not  per- 
mit them  to  neover  tm  a  qnantom  owmit  tbe 
value  of  ptowiiig  dona  by  than. 

[Sd.  Noter-For  other  cases,  see  WoA  and 
Labor.  Cent  Dig.  H  2»-82;  Dea  Dig.  1 14.*] 

Appeal  fRHD  Superior  Court.  Spokane  Ooon- 
ty;  Henzy  L-  Kennan.  Judge. 

Action  by  G.  O.  Smart  and  another  against 
A.  Burquoln.  From  a  judgment  dlwiiwlng 
tbe  action,  plainUffs  appeal  Affirmed. 

Lovell  &  Hamlltoo,  St.  A.  Davia.  and  Jotan 
Truax,  for  appellanti.  Bodie  ft  OnaOaa,  for 

respondent. 

CHADWIOE.  J.  This  was  an  action 
brought  by  plalntiftB.  Q.  C  Smart  et  al..  to 
recover  the  reawwable  value  of  work  and 
labor  performed  by  them  at  the  qpedal  In- 
stance and  request  of  defendant  A.  Burquoin, 
In  plowing  certain  lands  owned  by  defendant 
In  Adams  comity.  Wash.  Defendant  aaked 
for  a  bin  of  particulars  In  respect  to  the  con- 
tract, whether  oral  or  written,  to  which  the 
plaintiffs  responded,  saying  "that  tbe  agree- 
ment, If  any.  made  by  and  between  the  par- 
ties herein,  was  ml,  and  not  In  writing." 
Thereupon  defendant  answered,  denying  the 
material  allegations  of  plalntUh'  complaint 
and  fnrtber  alleging  that  plalntUFs  had  en- 
tered Into  possession  of  defendant's  lands  un- 
der an  express  contract  of  lease,  made  In  the 
presence  of  witnesses,  dictated  by  an  attorney 
to  a  stenographer,  but  for  reasons  not  now 
material  not  extended  and  signed  by  the  par- 
ties at  the  time.  The  alleged  lease  Is  set  out 
In  biec  verba  In  the  answer.  It  is  further  al- 
leged that  In  virtue  of  the  contract  of  lease 
plaintiffs  did  partially  cultivate  and  summer 
fallow  the  lands  of  defendant ;  that  plaintlfFs 
violated  the  terms  of  the  lease  In  certain  speci- 
fied particulars,  and  had  wholly  abandoned 
tbe  land.  To  defendant's  answer  plalntlfFs 
replied,  admitting  that  tbe  parties  had  en- 
tered Into  an  oral  contract,  by  the  terms  of 
which  defendant  agreed  to  lease,  and  plain- 
tiffs agreed  to  rent  for  a  certain  term,  the 
lands  described  in  defendant's  answer,  the 
rental  therefor  to  be  one-third  of  the  crops 
raised  thereon;  that  they  went  Into  posses- 
sion under  tbe  terms  of  the  oral  agreement; 
and  that  they  remained  In  possession  until 
served  with  a  notice  to  quit.  They  deny  far- 
ther that  they  have  In  any  way  broken  or 
violated  the  terms  of  the  lease,  but  allege 
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that,  <Hi  the  contrary,  defendant  has  violated 
the  terms  of  the  contract  by  entering  upon  and 
taking  possession  of  the  lands  daring  the  life 
of  the  lease.  The  parties  disagree  upon  the 
terms  of  the  contract  with  reference  to  cer- 
tain covenants  going  to  the  seeding  and  cul- 
tlratlon  of  the  land,  bnt,  as  will  be  seoi,  this 
element  of  the  case  presented  needs  no  dis- 
cussion. It  Is  admitted  that  the  contract, 
whether  as  alleged  by  plalntlfts  or  as  alleged 
by  defendant,  was  made  on  or  about  the  1st 
day  of  March,  1906.  and  that  plaintiffs  en- 
tered and  continued  In  possession  until  on  or 
about  January  7,  1907,  wfaldi  was  the  date 
service  of  notice  to  quit  was  made  upon  than. 
The  ^ntk  done  by  plaintiffs  was  performed 
betweto  those  dates,  and  consisted  in  sum- 
mer fallowing  a  part  of  the  land.  When  the 
case  was  called  for  trial,  defendant  objected 
to  the  liitroductloD  of  any  evidence,  and 
moved  the  court  that  the  jury  be  discharged, 
and  that  Judgment  be  entered  for  the  defend- 
ant for  the  reason  "that  there  was  a  depar- 
ture In  the  pleadings.  The  reply  being  In- 
consistent with  the  complaint."  This  motion 
was  overruled,  which  being  duly  excited  to 
the  court  and  a  Jury  proceeded  to  hear  the 
evidence.  When  plaintiffs  had  rested,  de- 
fendant renewed  bis  motion,  and  further  chal- 
lenged the  suffldency  of  the  evidence,  and 
moved  that  the  Jury  be  discharged  and  Judg- 
ment entered  In  favor  of  defendant.  From 
the  allowance  of  this  motion  and  the  Jw^ment 
of  the  court  dismissing  the  action,  plahitlff 
appeals. 

A  careful  rending  of  the  transcript  impels 
the  conclusion  that  no  error  was  committed 
by  the  court  ta  thus  disposing  of  the  case. 
He  might  well  have,  and,  as  we  view  the 
law,  should  have,  sustained  respondent's  ob- 
jection to  the  Introduction  of  any  testimony 
on  the  part  of  appellants,  for  clearly  there 
was  a  departure  In  the  pleadings.  It  can 
bnrdly  be  denied  that  the  n^ly  sets  up  a 
cause  of  action  different  from  that  alleged  In 
the  complaint.  It  enlarges  the  ground  upon 
which  the  recovery  was  originally  sought,  and. 
if  proven,  would  entitle  appellants  to  recover 
damages  for  the  value  of  their  leasehold  es- 
tate, rather  than  the  value  of  services  which 
they  had  expressly  contracted  to  perform. 
The  true  test  of  departure  Is  whether  evidence 
of  facts  allied  In  the  reply  could  be  re- 
ceived under  the  allegations  of  the  complaint 
6  Bnc.  PI.  &  Pr.,  p.  402.  This  test  brings 
this  case  squarely  within  the  rule  announced 
in  the  cases  of  Osten  v.  WInehlll.  10  Wash. 
333,  38  Pac  1123,  and  DIstler  v.  Dabney,  3 
Wash.  200,  28  Pac.  83S.  In  the  last  case  cited 
this  court  said:  "But  In  this  instance  the 
matters  and  things  set  up  In  the  reply  are  in- 
conslstMit  with  the  statement  made  in  the 
complaint;  for  the  cause  of  action  stated  in 
the  complaint  Is  money  had  and  received  by 
defendant  for  the  use  of  plaintiff,  while  the 
cause  of  action  stated  in  the  reply  Is  the 
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breach  of  a  specific  contract  To  allow  tbe 
plaintiff  to  prove  his  case  on  the  averments 
of  either  the  complaint  or  reply,  as  the  tes- 
timony liappens  to  serve,  would  be  to  allow 
him  to  go  fishing  for  a  judgment;  while  the 
defendant  would  be  uncertain  what  he  was 
called  upon  to  defend  until  the  testimony  of 
plaintiff  had  been  submitted."  In  this  case 
the  pleadings  show  that  appellants  se^  to 
recover  upon  a  Quantum  meruit  the  value  of 
their  plowing,  while  holding  under  a  lease 
with  the  rent  reserved  In  kind,  with  no  prom- 
ise or  obligation  whatever  upon  tb6  resprad- 
^t  to  pay  In  money  for  any  work  done  in  till- 
ing the  land.  Therefore,  whettier  they  ab«n< 
doned  or  quit  upon  notice  becomes  Immaterial. 
If  they  abandoned,  they  are  without  remedy. 
If  they  were  evicted,  tti^  have  mistaken  their 
remedy.  There  was  no  question  for  the  Jury 
to  decide. 

The  judgment  of  the  lower  court  Is  afllrmed. 

BUDKIN,  FULLBRTON,  and  MOUNT, 
JJ.,  concur.  HADLEY,  C.  J.,  and  CROW,  X, 
took  no  part  DUNBAB,  concora  In  the 
result 


CURTLET  V.  SBCURITT  SATIXOS 
SOCIBTY. 

(Supreme  Court  of  Washington.  Dee.  19, 1906.) 

1.  Appeal  akd  Ebbob  (|  lOlS*)  —  Review  — 
Babulbss  Ebbob — Opinion  evidence. 

Where  the  plans  and  spedQcatkms  of  a 
building  had  been  lost  and  plaintiff,  after  in- 
troducing a  rough  plan  of  the  baildlng  and  tes- 
tifying iQ  a  general  wav  as  to  the  details  <^ 
the  building,  propoondea  a  hypothetical  ques- 
tion to  experts  as  to  the  probable  cost  of  the 
building,  which  was  objected  to.  on  the  ground 
that  there  were  not  sufficient  facts  in  evidence 
as  to  the  character  of  the  building  on  which 
to  support  the  opinions  of  experts,  the  over- 
ruling of  each  objection.  If  error,  was  not  prel- 
udicial  where  the  hypothetical  question  Includ- 
ed the  details  of  the  Duilding  as  testified  to  to 
plaintiff,  and  defendant  Colly  cross-examlneo 
audi  experts,  and  offered  no  evidence  to  show 
that  any  of  the  details  of  the  building  were 
omitted. 

[Ed.  Mote.— For  other  cases,  see  Appeal  and 
£J^r,.Cent  Dig.  H  4153-1160;  Dec  Dig.  I 
104SL*] 

2.  Damages  (f  208*}— Attobnet  Fees  as  Dam- 
ages—Assemuent— Question  FOB  Jtjbt. 

The  testimony  1^  plaintiff  that  he  had 
paid  Us  attorney  a  certain  sum  for  defending 
an  action  brought  against  him  by  defendant, 
though  unaccompanied  by  evidence  as  to  the 
value  of  sodi  services,  was  sufficient  to  present 
a  anestlon  for  the  jury  as  to  what  sum  plain- 
tiff was  entitled  to  moelve  as  damages  for  at- 
torney's fees  paid. 

[Ed.  Note^For  other  cases,  see  Damages, 
Dec  Dig.  I  208.*] 

Appeal  from  Superior  Court  Spokane 
County;  Miles  Polndexter,  Judge. 

Action  by  Isaac  N.  Curtley  against  the  Se- 
curity Savings  Society.  From  a  judgtnent  for 
plaintiff,  defendant  appeals.  Affirmed. 
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WUliam  BL  RlchardBon  and  F.  a  SUne,  for 
i^pellant  SL  O.  Otmiior,  for  respondent 

GROW,  3.  This  action  has  heretofore  been 
before  this  court  A  statement  of  the  case 
and  Issues  may  be  found  In  onr  former  opin* 
Ion.  46  Wash.  SO.  89  Pac  180;  On  a  second 
trial  a  verdict  and  Judgment  were  entered  In 
favor  of  the  plaintiff,  Isaac  N.  Curtley ,  and 
Oie  defendant  Security  8aTlns>  Sodety  bas 
appealed. 

Tbe  appelant  first  contends  that  the  trial 
court  erred  in  overruling  its  objection  to  cer- 
tain hypothetical  questions  proponnded  to 
two  expert  witnesses  who  testified  on  be- 
half of  the  respondent  It  was  shown  by  the 
evidence  of  the  respondent  that  the  plans  and 
specifications  for  the  building  which  was  to 
have  been  erected  for  him  by  the  Cook-Clarke 
Company  had  been  lost,  and  could  not  be  pro- 
duced at  the  trial.  Thereapon  respondent 
drew  a  rough  sketch  of  the  floor  plans,  and 
testified  In  a  graeral  way  to  tbe  character, 
size,  and  design  of  the  bouse  intended  to  be 
built  giving  tbc^  details  as  well  as  he  could 
recall  the  same.  He  then  called  two  con- 
tractors and  builders  as  exi>ert  witnesses, 
and,  after  showing  them  the  sketch  and 
stating  In  hypothetical  guestionB  the  char- 
acter of  the  house  to  be  built,  asked  them  to 
state  tbe  probable  cost  of  its  construction  In 
labor  and  materials  exclusive  of  any  profit  to 
the  contractor.  To  this  tbe  appellant  object- 
ed, contending  that  enough  facts  as  to  the 
plans  and  construction  were  not  stated  in  re- 
spondent's testimony  or  Included  in  the  hypo- 
thetical questions  to  enable  the  experts  to 
form  or  express  an  Intelligent  opinion.  No 
prejudicial  error  was  committed  in  overruling 
this  objection.  The  hypothetical  questions 
substantially  Included  all  tbe  details  of  the 
proposed  construction  as  given  by  the  re- 
spondent  Tbe  appellant  had  an  opportunity 
for  calling  the  attention  of  the  court  and 
counsel  to  any  detail  omitted,  and  was  after- 
wards permitted  to  conduct  a  thorough  cross- 
examination.  While  It  might  have  been  much 
more  satisfactory  to  have  presented  the  orig- 
inal plans  and  specifications  to  the  experts, 
It  was  Impossible  to  do  so.  The  best  evi- 
dence available  was  Introduced  for  the  pur- 
pose of  proving  tbe  damages  sustained  by  tbe 
Cook-Clarke  Company,  which  re8[>ondent  had 
been  compelled  to  pay.  This  being  so,  we 
think  appellant's  objection  to  the  hypothetical 
questions  and  to  the  evidence  given  by  the  ex- 
perts was  properly  overruled,  as  any  objec- 
tion that  might  properly  be  made  to  their  evi- 
dence affected  Its  welgbt  rather  than  Its  ad- 
missibility. In  CKeefe  t.  St  Francis's 
Church,  59  Conn.  6S1,  22  Atl.  325,  one  Darl- 
ing, an  expert  witness,  was  permitted  i  over 
(^Jectlcm  to  testify  wliat  It  was  worth  to 
bulid  a  certain  dhurch,  and  the  Supreme 
Court  of  Errors  In  pas^ng  upon  the  admis- 
sibility of  hlB  testimony  said:  "Mr.  Darlfaig 


was  a  practical  bnliaer  of  experience  and 
bad  examined  the  dtiui^  In  qneatlon,  al- 
though  refosed  admission  to  tbe  Interior. 
We  cannot  aay  that  It  was  error  to  receive 
this  erldence.  The  wltneas  wbb  competent  to 
speak  M  Car  as  his  obawTaUon  extoided,  and 
bis  evidence  may  have  been  of  some  value.'* 
The  respondent  testified  that  be  had  paid 
his  attorn^  the  sum  of  flOO  tor  defending 
tbe  fwmer  action  for  damages  prosecuted 
against  him  Qm  Cook-C3arke  Company,  but 
no  other  or  further  evidence  was  given  as  to 
the  value  of  socB  services  by  either  party. 
The  an)ellant  now  cont^ids  ttmt,  in  the  at>- 
sence  of  proof  of  value,  the  trUl  court  erred 
In  submitting  to  the  jury  the  qimilon  of  sncb 
attorney's  fees  as  an  element'Of  damages. 
It  was  shown  that  the  action  '^d  been  de> 
fended  by  the  attorney  on  bebftfT  of  respond- 
ent and  that  the  fee  had  be^  paid.  We 
think  this  was  sufficient  to  authorize  the 
court  to  submit  to  the  Jury  the  qnesflon  as  to 
what  sum,  If  any,  the  re^Kmdeut  was  en- 
titled to  recover  as  dabuiges  for  attorney's 
fees  paid. 

All  other  assignments  of  error  presented  by 
tbe  appellant  were  concluded  against  It  by 
our  former  opinion,  which  has  t>ecome  the 
law  of  this  case.  The  pleadings  and  pro- 
ceedings show  that  the  controlling  teuea.  be- 
ing questions  of  fact  were  properly  submit- 
ted to  the  Jury,  and  that  their  verdict  resolv- 
ed those  Issues  In  favor  of  the  respondent 

The  Judgment  Is  affirmed. 

HADLEY,  C  J.,  and  MOUNT  and  DUN- 
BAR, JJ.,  concur. 


TAQGB  V.  CITY  OP  ROSLTN. 

(Supreme  Conrt  of  WaBhlDgton.   Dec.  19,  1908.) 

1.  MUHICIPAL  COBPOBATIOKS  (J  821*)— IlHU- 

BiES  FBOU  Drfects  IN  Stbeets — Coivmiiir- 

TOBT  NeOLTOENCB— QUESnON  FOB  JUBT. 
In  an  action  against  a  city  for  injuries  re- 
ceived by  plaintiff  by  his  falling  into  an  excava- 
tion in  the  street,  evidence  *heM  to  present  a 
question  for  the  Jury  as  to  whether  plaintiff 
was  Intoxicated  at  the  time  of  the  accident 

[EU.  Note.— For  other  cum,  see  Munitupal 
CorpoxatioiiB,  Dec.  Dig.  |  821.*] 

2.  MtmiCIPAL  COBPOBATEORS  (|  821*)— IlMtT- 

BiBs  FBOH  Defect  m  Stbkbt--^vebtioii  fob 

JUBY. 

In  an  action  against  a  city  for  Injaries  re- 
ceived by  plaintiff  by  his  falling  into  an  excava- 
tion In  the  street,  evidence  held  insnffidcnt  to 
present  a  case  for  the  jury  as  to  defendant's  neg- 
ligence in  guarding  tbe  excavation. 

[Ed.  Note.— For  other  cases,  see  Hnnicipal 
Corporations,  Dec.  Dig.  }  821.*] 

3.  Municipal  Corpobations  (J  796*)— Ikjtt- 
RiEs  PBOM  Defect  in  Street  —  GuABoiiqa 
Excavation. 

Excavation  in  street  safficientiy  guard- 
ed as  to  persons  approactilnff  snch  excavation 
on  the  side  protected  by  barriers. 

[Ed.  Note.— For  other  canes,  see  Monieipal 
Corporations,  Dec.  Dig.  |  796.*] 
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j^peal  from  Sm>erlor  Conrt,  Kittitas 
Connir;  Balph  KaoflCman,  Judge. 

Action  b7  Herman  Tagge  against  the  OU7 
Of  RcmOtii.  From  a  jodgment  for  d^eodant. 
plalatlCC  appeals.  Affirmed. 

Pruyn  &  Felkner,  for  appellant  W.  J. 
Welsh  and  Bngene  B.  Wager,  for  respondent 

BUDEIN,  J.  This  was  an  action  to  re- 
cover damages  for  personal  Injuries.  At 
the  close  of  all  the  testimony  the  court  di- 
rected a  judgment  In  favor  of  the  defendant, 
from  which  the  plaintiff  has  appealed. 

The  matertal  facts  are  as  follows:  First 
street.  In  the  city  of  Roalyn,  runs  In  an  east- 
erly and  westerly  direction,  and  an  alley 
twenty  feet  in  width  runs  In  a  northerly  and 
sou therlj^. direction  through  the  center  of  one 
of  the  ^JriMks  on  the  southerly  side  of  the 
street  The  Halstead  House  Is  situated  on 
one  side  of  this  alley*  and  the  Boslyn  Hotel 
on  the  opposite  side.  The  sidewalk  lu  front 
of  the  Halstead  House  on  First  street  forms 
the  floor  of  the  porch  of  the  hotel,  and  the 
covering  of  the  porch  is  supported  by  posts 
at  the  outer  edge  of  the  sldewallc,  which  is 
about  eight  feet  in  width.  On  the  Slst  day 
of  May,  1907,  the  city  excavated  a  trench 
through  this  alley  for  sewer  purposes.  The 
trench  was  about  two  feet  wide  and  three  or 
four  feet  deep,,  and  was  excavated  two  or 
three  feet  from  the  Halstead  Honae.  The 
trench  extended  across  the  sidewalk  and  two 
or  three  feet  Into  the  adjacent  street  When 
the  city  employ^  quit  work  on  the  evening 
of  the  above  date,  they  placed  barriers 
around  this  trench  on  the  side  next  to  the 
Halstod  House  in  the  manner  following:  A 
one  by  six  board  was  nailed  to  the  comer  of 
the  house  on  the  Inner  side  of  the  sidewalk, 
and  to  the  post  supporting  the  porch  at  the 
outer  side,  about  three  or  four  feet  above  the 
walk,  with  a  ten-penny  nail  In  each  end  of 
the  board.  Beneath  this  hoard  a  piece  of 
two  by  twelve  plank  about  four  feet  In  length 
was  laid  up  against  the  house  on  one  side. 
A  slnollar  plank  was  laid  against  the  poet  at 
the  other  side,  and  a  third  plank  was  laid 
horixontally  across  these  two.  There  was  an 
arc  light  at  the  Intersection  of  First  street 
with  the  two  cross-streets  at  either  side  of 
this  alley;  each  light  being  about  150  feet 
distant  from  the  excavation  In  the  alley  and 
the  barricades  surrounding  It.  In  addition 
to  these  lights,  electric  lights  burned  at  all 
hours  of  the  night  In  the  offices  oC  the  two 
hotels  on  the  alley,  reflecting  on  the  side- 
walk in  front  of  the  buildings.  The  barri- 
cades surrounding  this  ^ccavatlon  were  seen 
lu  place  by  dittwoit  witnesses  between  the 
hours  of  9  and  10  o'clo^  that  night  and 
conid  be  readily  aeen  at  a  considerable  dis- 
tance from  the  excavatton.  Up  to  this  point 


there  was  no  snffldent  conflict  In  the  testi- 
mony to  leave  any  auestlon  of  fact  for  the 
jury  to  pass  upon.  Abont  11 :80  o'clock  on 
the  night  In  question,  as  he  was  returning 
to  his  home,  the  appellant  passed  along  the 
sidewalk  In  front  of  the  Halstead  House  and 
fell  Into  the  excavatlmi,  receiving  certain 
Injuries  for  whUA  a  recovery  is  sought  In 
this  action. 

There  was  testimony  tending  to  show  that 
the  aj^llant  was  badly  Intoxicated  at  the 
time,  bat  this  was  denied  by  the  appellant, 
and  that  qnestlcm,  as  well  as  the  Question  of 
contributory  negligence  In  general,  was  for 
the  jury.  The  appellant  tsstlfled  that  be  did 
not  see  the  excavation,  nor  woe  there  any 
barriers  snrronndlng  it  to  his  knowledge. 
Another  witness  testified  that  be  passed 
along  the  sidewalk  between  10  and  11 
o'doA  that  night  nnd  that  there  were  no 
barriers  there  to  his  knowledge.  On  the 
morning  of  the  following  day,  one  enA  of  the 
board  nailed  across  the  walk  was  stiU  nail- 
ed to  the  building,  but  the  other  end  was 
down  In  the  excavation,  and  the  planking 
placed  beneath  ttw  board  was  lying  on  the 
sidewalk.  There  is  no  claim  that  die  city 
had  knowledge  before  the  accident  that  the 
barriers  had  been  ranoved,  nor  Is  there  any 
claim  that  the  barriers  bad  been  displaced 
or  removed  for  a  sufficient  length  of  time 
prior  to  the  acddoit  to  reqnlre  the  sntunl^ 
slon  of  the  question  of  implied  or  ctnutruc- 
Uve  notice  to  the  Jury. . 

The  sole  question  in  the  case  Is,  therefore: 
Were  the  barriers  placed  around  the  exca- 
vation snffidoit  as  a  matter  of  lav,  or  should 
the  qoestlcm  of  their  sufficiency  have  been 
mbmitted  to  the  Jnzy  as  mattw  of  fact? 
Considering  the  nature  of  ttie  excavation  and 
the  t^porary  character  of  the  barriers  plac- 
ed around  It,  tti^  tiavlng  been  placed  there 
simply  to  guard  the  excavation  over  night 
we  feel  ocmstralned  to  hold  that  the  court  did 
not  err  In  holding  that  the  barriers  wore  le- 
gally sufficient  and  in  directing  a  Judgment 
In  favor  of  the  city.  In  Welsh  v.  City  of 
Lansing,  lU  Mich.  689,  70  N.  W.  129,  the 
conrt  said;  **No  claim  is  made  that  a  bar- 
rier consisting  of  i^ank  laid  upon  barrels, 
completely  fencing  In  a  shallow  excavation 
made  for  tunporary  nmrpoBes,  Is  not  a  rea- 
sonable one,  andt  If  there  wore,  we  should 
be  Inclined  to  say  that  it  was  snffident  as 
matter  of  law,  in  a  case  like  this,  and  that  it 
dionld  not  be  left  to  the  Jury  to  say  that  it 
was  not  under  ordinary  clrcnmstances."  In 
this  case  we  think  thtA  the  same  reasoning 
and  Qie  same  role  should  apply. 

The  Jndgnisnt  ia  therefore  affirmed. 

FULLBBTON.  OBOW,  DUNBAB,  and 
MOUNT.  33^  concur. 
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HOCKEBSMITB  «t  al.  t.  FERGUSON  et  al. 
(Supreme  Court  of  Wastalncton.  Dee.  1ft,  1906.) 

PUIADIHO  (I  62*)  —  C01Cn.AinT— SXPAUTB 

STATxianT  OF  G&UBEa  OF  AonoN. 

Under  Ballinger'B  Ann.  Codes  ft  St.  S  4942 
(Pierce's  Code,  S  412),  providing  that  leveral 
causes  of  action  may  be  united  in  the  same  com- 
plaint, bat  that  the;  most  be  separately  stated, 
a  complaint,  which  seeks  different  forms  of 
relief  against  different  defendants,  is  subject  to 
a  motion  to  separate^  atate  the  caases  of  ac- 
tion. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  S  113 ;  Dec.  Dig.  S  52.*] 

Appeal  from  Superior  Court,  KlDg  Coun- 
ty ;  Arthur  E.  Griffin,  Judge. 

Action  by  A.  P.  Hockersmltb  and  others 
against  R.  J.  Fei^uson  and  others.  From 
an  order  requiring  plalntUCa  to  separately 
state  tlielr  causes  ot  action,  plaintiffs  appeal. 
Affirmed. 

Gay,  BallQf  ft  Bmnmaui  and  T,  B.  M<y 
Martin,  for  app^onta.  O.  B.  Signer.  W.  W. 
Felger,  Fred  H.  Z^aou,  Jobn  A.  T>imt,  and 
J.  T.  a  EellogK  for  reapondoits. 

HADLET,  C.  J.  Id  this  cause  aonie  of  tbe 
defendants  mored  the  court  for  ui  order  to 
require  tbe  pUIntlflb  to  aeparately  and  ser- 
erally  plead  tiie  sereral  causes  of  action  set 
forth  In  tbe  complaint;  and  Ibe  defendanta 
Timotby  D.  SulllTau  and  others  moved  for 
an  order  to  strike  tbe  con^laint  upon  tbe 
ground  and  for  the  reawm  Uiat  the  comidalnt 
contains  more  tban  one  canse  ot  action, 
whldi  causes  of  action  are  not  s^rat^ 
stated.  Tbe  several  motions  were  granted, 
and  ttmeiqKm  the  plaintiffs  in  opesi  court 
stated  that  tb^  declined  to  plead  farther 
and  woDld  stand  upon  tbelr  complaint;  no 
leave  to  amend  being  asked.  Judgment  was 
thereupon  entered  striking  the  amended  com- 
plaint, and  the  plalntUEs  bave  appealed. 

The  compbiint  Is  vray  long  and  cannot  well 
be  set  forth  here  at  length.  We  think,  how- 
ever, that  an  epitomlaed  statement  of  what 
tbe  cf»nplalnt  seems  to  cover  and  of  the  re* 
Uef  sought  is  found  in  tbe  motion  of  the 
reqwndents  Sullivan  and  Consldine  to  strike 
tbe  amended  conqrialnt.  The  motion  ea- 
nmerates  tbe  causes  of  action  as  follows: 
•".gainst  tiie  defendants  Ferguson,  Clapp  Bs- 
tate  Company,  and  Snlltvan  and  Considlnei, 
for  violation  of  the  terms  of  a  written  lease. 
Against  tbe  d^endants  Fttgnson,  Olapp  Es- 
tate Company,  and  Sullivan  and  Consldine, 
tor  tbe  vlolati<m  of  tbe  tenns  of  a  certain 
oral  agreemoit  Against  tbe  defendants 
Boyer  and  Sullivan  and  Consldine  for  an 
alleged  conspiracy  against  the  plalntilft. 
Against  tbe  defendant  Erlckson  for  wrongful- 
ly grading  and  lowering  tbe  street  In  front  of 
tbe  plaintiffs'  premises.  Against  tbe  defrad- 
ants  Sullivan  and  Consldine  for  tearing  down 
and  moving  away  certain  premfses  adjoining 
plaintiffs'  premises.   Against  tbe  defendanta 


Sullivan  and  Consldine  for  bIo<MDg  the  side- 
walks near  the  plalntiffb*  premises.  Against 
the  defendants  Sullivan  and  Consldine  for 
<%>enlng  the  basanoit  to  plaintiffs*  premises 
and  thereby  Inviting  and  causing  a  public 
nuisance.  Against  tbe  defendants  Sullivan 
and  Consldtne  for  causing  water  from  the 
drain  pipes  to  plalntUEs*  premises  to  become 
stopped  and  clogged  so  that  water  accumulat- 
ed tlierein  and  leaked  tbrougb  the  roof. 
Against  the  defendants  Solllvan  and  Consl- 
dine for  causing  the  drain  pipes  of  plaintiffs' 
pronlaes  to  empty  near  the  entrance  ttf  plaln- 
tlflS'  store.  Against  tite  defendants  SnUlvui 
and  Consldine  for  having  caused  tbe  sewer 
pipes  to  empty  and  drain  near  tbe  mtrsnca 
to  plaintiffs'  premises.  Against  tite  defend- 
ants Sullivan  and  Consldine  for  having  of- 
fered tbe  i^alntifls  tbe  sum  ot  $3,000  ta  sox^ 
render  and  cancel  their  lease." 

Tbe  above,  we  believe,  is  a  fair  arammi- 
tion  of  tbe  polnta  which  teem  to  be  covered 
by  tbe  complaint,  and  it  Is  apparent  that 
more  titan  one  canse  of  action  Is  stated. 
They  are  stated  In  one  continuous  count,  and 
no  attempt  Is  made  to  s^arately  state  tbeok 
as  distinct  causes  ot  action.  As  we  under- 
stand tbe  argument  of  appellant^  It  Is  to  the 
effect  that  by  rrason  of  the  numerous  de- 
mands, and  In  order  to  BYtOA  a  mnltipUdty 
of  snlte,  the  action  should  bet  treated  as  tme 
in  equity,  and  that  tbe  court  should  examine 
into  tiie  merits  ot  the  several  dmnanda  and 
enter  a  jndgmoit  covering  tbem  all  as  It  shall 
find  them  to  respectively  affect  the  several 
reqwndoitL  Assuming,  without  deciding, 
that  tiie  actim  should  be  treated  as  <me  In 
equity,  that  fact  does  not  relieve  appellants 
from  observing  tbe  orderiy  rules  of  pleading. 
Our  statute  (secUfm  49^  BallingOT's  Ann. 
Codes  ft  8t  [Pierce's  Code.  I  412D  provides 
that  several  causes  of  action  may  be  imited 
In  the  same  complaint,  but  they  "must  be 
sepamtely  steted."  The  motions  of  tbe  re- 
spon  dents  asked  that  the  statute  be  observed 
In  Ibis  respect  The  respondente  wwe  entl- 
tied  to  have  these  separate  statements  so  that 
tbey  could  severally  demur  or  answer  to 
tbem  in  an  orderly  way,  and  frame  tbe  Issues 
In  a  clear  and  definite  manner. 

The  court  could  not  do  otherwise  than 
grant  tlie  motions,  and  Ite  Judgment  must  be 
afllrmed. 

FULLERTON,  RUDKIN,  MOUNT,  CROW, 
and  DUNBAR,  JJ.,  concur. 


HALL  et  al.  v.  COWBX  et  al. 
(Supieme  Court  of  Washfaigton.  De&  26,  lOOa) 

1.  Mechanics'  Liens  (5  35*)  —  Stbikt  Im- 

PBOVEHENTB  —  SUBJECTS  OF  liTEN  —  "LABOB 

Pebformed"— "Matebial  FuaniSRBD." 
A  claim  for  rental  of  soapem  Is  neither 
for  "labor  performed"  nor  "matwial  furnish- 
ed," within  BaUinger*s  Ann.  Codes  ft  St.  | 
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r>g02  (Pferce**  Code,  1  6104),  giving  one  who, 
at  the  owner't  requrat,  grades,  etc.,  land  or  a 
street  in  front  thereof,  a  Hen  for  the  labor  per- 
formed and  the  materiala  fnniislied. 

rsd.  Nota^For  other  caaw,  see  Mechanics* 
Liens,  Dec  I>Ig;  |  85.« 

For  other  definitions,  see  Words  and  ^Eues, 
vol.  S,  pp.  S951,  4400-1413.] 

2.  GouBTS  (I  251*)— Appellate  JuusDicnoif 

— OuEsnoNS  Reviewable. 

Since  the  Supreme  Court  Is  witJtout  juris- 
dictioo  to  review  the  judgment  in  a  law  action 
InTolTing  leas  than  ^00,  on  plaintiffs'  appeal 
from  a  judgment  awarding  them  a  specified  sum, 
bnt  denying  a  lien,  the  coart  cannot  review  the 
trial  courts  action  in  reducing  plalntiffii'  claim 
from  fll2,  where  the  lien  was  properly  doiied. 

[Ed.  Note.— For  other  eases,  see  Oourti,  Dea 
Dfg.  I  251.»] 

Appall  from  Superior  Court,  King  Coanty ; 
A.  W.  Frater,  Judge. 

Action  by  li.  C.  Hail  an<l  aoother,  doing 
business  as  Smith  &  Hall,  against  Charles 
Cowen  and  Paul  Wagner  and  anoQier,  doing 
business  as  Wagner  &  Harney.  From  the 
Judgment,  plaintiffs  appeal.  Affirmed. 

B.  B.  Crawford,  for  appellanta.  Bamford 
A.  Bobh  and  Chas  P.  Harris,  for  respondents. 

RUOKIN,  X  Tbe  defttndant  Cowen,  as 
owner  of  certain  lots  In  fuie.  of  the  additions 
to  the  cttr  of  Seattle  emplt^vd  the  defend- 
ants Wagner  ft  Hanur  to  dear,  gnide,  and 
fill  In  certain  streets  adjacmt  thereta  Ttie 
contractor  hired  or  rented  Ore  wheel  ecrap- 
ers  from  tbe  plslntlfls  to  be  used  in  and  about 
the  wMft  of  grading  and  filling  In  the  street 
Thereafter  tbe  plaintiffs  filed  a  lien  against 
the  lots  owned  ^  the  defendant  Cowen  for 
the  som  of  f  112.50  for  the  rental  or  hire  of 
tbe  scrapers,  and  this  action  was  Instituted 
against  the  ccaitracton  and  tbe  owner  of  the 
property  to  xecover  the  amount  of  the  Hen 
claim  against  Oie  contractors,  and  to  fore- 
dose  the  lien  a^lnat  the  abnttlng  property. 
The  court  bdow  gave  a  personal  judgment  in 
favor  of  the  plaintiffs  and  against  the  con- 
tractors for  the  smn  of  $8&2St  but  denied  a 
foredosnre  of  the  Hen.  Fran  this  Judgment 
the  plaintiffs  have  appealed. 

The  Hen  was  claimed  under  section  6902, 
BalUnger's  Ann.  Codes  ft  fit  (Plwoe's  Code, 
8  6101).  wbldi  reads  as  follows:  "Any  per- 
son who,  at  the  request  ct  the  owner  of  any 
real  property,  his  agent,  contractor  or  sub- 
contractor, dears,  grades,  fills  in  or  other- 
wise Improves  the  same,  or  any  street  or  road 
in  front  <tf,  or  adjoining  the  same,  has  a  lien 
upon  soch  real  proper^  for  tbe  labor  per- 
formed. €fr  Qie  materials  furnished  for  sudi 
purposes."  It  sems  to  us  too  plain  to  admit 
of  eztraided  argument  or  discussion  that  a 
daim  for  the  rental  of  scrapers  Is  ndther 
for  labor  performed  or  materials  furnished 
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within  the  purview  of  this  sectlcm.  AUen  t. 
Blwert.  29  Or.  448,  44  Pac.  828,  48  Pac.  64: 
McCormltft  Zxm  Angdes  W.  Co.,  40  CaL 
185. 

The  appdlants  farther  omtend  that  the 
court  erred  In  reducing  thdr  claim  from 
$112.60  to  9S8.2S ;  but,  Inasmuch  as  there  is 
no  Hen,  we  are  without  Juitsdictton  to  re- 
view the  Judgment  in  a  law  action  where  the 
original  amount  in  controversy  is  less  than 
$20a  Henry  v.  Thurston  County,  81  Wash. 
638,  72  Pac;  488;  Oles  r.  Broad,  41  Waaib. 
448,  88  Pac.  1025. 

l^e  Jndgmoit  is  afltoned. 

HADLET,  a  J.,  and  CROW,  FULUDB- 
TON,  MOUNT,  and  DUNBAR.  JJ..  concur. 


DE  MERBITT  r.  WELDON  et  sL 
(S.  F.  6.010.) 
(Supreme  Court  of  California.   Dec.  18,  1906^ 

Dlasoitlng  opinion. 

For  majority  oplnl<m,  see  98  Pac:  687. 

BEATTY,  a  J.  The  denial  of  a  rdiear^ 
lag  of  this  caoae  furnishes  a  vngm  occasioa 
for  a  brief  statement  ot  the  gromds  of  my 
dissent  from  the  Judgment  The  diartw  of 
Uklata  Is  a  general  law  of  the  states  by  which 
the  dty  marshal  Is  made  an  dectlve  itOicet, 
and  by  whldi  varied  and  important  duties 
are  devolved  upon  him.  The  adoption  of  the 
two  ordhiances  of  Fdimary  16^  1904,  was  a 
tran^urent  device  by  which  the  board  of 
tmstee^the  creature  of  the  statute— at- 
tempted to  subvert  tbe  law  of  tbe  state  by  de- 
ToMng  the  duties  of  tbe  dectod  marshal  npon 
an  appointee  of  ttidr  own;  an  attempt  In 
which,  with  the  sanction  of  tbto  conrt,  they 
have  achieved  a  partial  saccess.  Tbe  result- 
ing difficulties  do  not  seem  to  have  been  con- 
sidered. Can  the  board  of  trustees  relieve 
the  marshal  of  his  statutory  duties?  Csn 
th^,  for  instance,  confer  authority  upon 
their  encutive  officer  to  recdve  and  recdpt 
for  license  and  property  taxes?  And,  if  as 
seems  not  Improbable,  It  proves  difficult  to 
find  a  fit  person  wlUlng  to  perform  the  du- 
ties  and  assume  the  respondbllltles  of  tax 
and  license  cdlectw,  chief  of  police,  custodi- 
an of  prisoners,  eto.,  tat  $15  a  month,  bow 
are  those  duties  to  be  performed  without  * 
usurpation  &t  authwlty  tqr  such  agent  of  the 
board  of  tmstees  as  mar  attempt  their  per- 
formance? 

I  think  the  ordinance  reducing  the  salary 
of  the  marshal  was  void  as  part— an  essential 
part—- of  a  scheme  to  override  tbe  statute, 
end  that  It  diould  have  been  so  dedared. 


•rw  other  ossis  sm  ssffie  tuple  aad  section  NOHBBR  la  Dec.  ft  Am.  Dlgi.  1M7  to  dat*,  ft  Repottar  Indexes 


Digilized  by 


672 


98  PACIFIO  BBPOBTEB. 


(CaL 


STILL  et  al.  T.  SAN  FRANCISCO  &  N.  W. 
RY.  CO.    (S.  F.  4,605.) 

(Supreme  Court  of  California.    Dec.  4,  1908. 
Rebearing  Denied  Jan.  2,  1909.) 

I.  Masteb  and  Sebvaitt  (J  198*)  —  Feixow 

Sebvants— Who  Abb. 

A  fireman  on  one  train  and  a  conductor  of 
another  train  are  fellow  servants,  and  the  rail- 
way companr  is  not  liable  for  the  death  of  the 
fireman  resulting  solely  from  the  negligence  of 
the  conductor. 

CEd.  Note.— For  other  cases,  see  Master  and 
fSerrant.  Cent.  Diff.  11  S02,  604;  Dec.  Dig.  S 
198.«] 

%  Master  and  Ssbtant  (|  169*>— Death  of 

SeBVANT— INCOICPBTBNCT  Or  FELLOW  SkBV- 
AHT. 

Where  the  death  of  a  fireman  on  one  train 
was  caused  by  the  failure  of  the  conductor  of 
another  train  to  comply  with  meeting  orders, 
and  the  evidence  showed  that  the  conductor 
was  incompetent,  that  the  railway  company 
failed  to  use  OEdinary  care  In  selecting  him  as 
conductor,  and  that  the  incompetency  was  the 
cause  of  the  accident,  the  company  was  liable 
under  the  exception  in  Civ.  Code,  {  1970,  re- 
lieving the  employer  from  liability  to  an  employ^ 
for  loss  suffered  because  of  the  negli{^ce  of  a 
co-employ^*  unless  the  employer  was  negligent 
in  the  selection  of  the  co-employ& 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  334 ;  Dec.  Dig.  S  109.*] 

3.  AFFEAI.  AND  Bbboe  (f  1001*)— Etidencb— 

Review. 

The  court  on  reviewing  the  aufflclracy  of 
the  evidence  to  sustain  the  verdict  can  only  de- 
termine whether  there  is  evidence  to  support  the 
verdict,  and  how  the  court  on  appeal  wonld  have 
found  the  facts  ia  immaterial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  8022;  Dec.  Dig.  $  1001.*] 

4.  Masteb  and  Sebvant  (|  265*>— Injttbt  to 
Servant— Neqlioence  op  Fellow  Servant 

— LlABlLITT. 

To  justify  a  recoverv  against  a  railroad 
company  for  the  death  of  a  fireman  In  a  col- 
lision, resulting  from  the  failure  of  the  conduc- 
tor of  the  other  train  to  comply  with  meeting 
orders,  on  the  theory  of  the  incompetency  of 
the  conductor,  plaintiff  must  show  that  the  con- 
ductor was  incompetent;  that  the  railway  com- 
pany at  the  time  of  his  selection  as  conductor 
either  knew,  or  by  ordinary  care  would  have 
known,  of  the  incompetencjr,  and  that  such  in- 
competency caused  the  accident 

[Ed.  Xote.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  S  263.*J 

5.  Appeal  and  Ebbob  (}  1011*)— Verdict— 
conclubiveness. 

In  cases  of  mere  conflict  of  evidence,  the 
conclusion  of  the  trial  jury  and  judge  are  con- 
clusive on  appeal  on  the  question  as  to  which 

Sarty  produced  the  preponderance  of  the  evi- 
ence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent.  Dig.  H  3983-3989;  Dec.  Dig. 
1011.»1 

ti.  Master  and  Sebtant  (|  168*)— Injitbt  to 
Sebvani>— Nequoence  or  Fellow  Sbbv- 
AHT— "Incompetency  op  Sebtant." 

Incompetency  of  a  servant  connotes  the  con- 
verse of  reliability  in  all  that  is  essential  to 
make  up  a  reaaon^ly  safe  person,  (xmsideiing 
the  natnre  of  the  woA  and  the  general  safety 
of  those  reaulred  to  associate  with  him  In  the 
general  employment,  and  one  who  does  not  know 
the  meaning  of  orders  used  oo  a  railroad  as  to 
the  movement  of  trains  is  incompetent  to  act 


as  a  conductor  of  a  train,  wliere  be  will  be  call- 
ed on  to  act  oD  sncfa  orden  in  moring  his  train. 

[Ed.  Note.~For  other  caaea.  see  Maater  and 
Servant,  Cent  Dig.  |  387 ;  Dee.  Dig.  f  168.«] 

7.  Master  and  Servant  <{  279*) — Death  or 
Fireman  —  Incohpetxnct  of  Conddctob— - 
Evidence— QtJESTiOH  for  Jubt. 

In  an  action  for  the  death  of  a  flreman  In 
a  collision  resulting  from  the  failure  of  the  con- 
ductor of  the  other  train  to  comply  with  a  meet- 
ing order,  evidence  held  to  justify  a  finding  that 
the  conductor  was  inonnpetent,  and  that  his 
incompetency  was  the  sole  canae  of  the  acci- 
dent. 

[Eld.  Note.— For  other  cases,  see  Blaster  and 
Servant,  Cent  Dig.  H  878,  975;  De&  Dig.  i 
279.*] 

8.  Master  and  Levant  (S  170*}  —  Emflot- 
MENT  OF  Servant— "Obdinabt  Care." 

The  term  "ordinary  care,"  as  nsed  in  tbe 
rale  requiring  an  employer  to  use  ordinair  care 
in  the  selectiMi  of  an  employ^,  means  that  de- 
gree of  care  that  a  man  of  ordinary  prudence 
would  use  in  view  of  the  nature  of  the  employ- 
ment and  the  consequence  of  the  nnployment  of 
an  incompetent  penHm. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S  336 ;  Dec.  Dig.  S  170.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5029-5042 ;  vol.  8,  pp.  7739.  7740-1 

9.  Master  and  Servant  (|  170*)— Emplot- 
MERT  OF  Sebvant— Oabb  of  Emplotbb. 

Where  the  service  in  wfaidi  a  servant  is  em- 
ployed is  such,  as  to  endanger  the  lives  and 
persons  of  co-employte  if  the  servant  is  not 
competent,  the  employer  must,  in  the  exercise 
of  ordinary  care,  make  a  reasonable  investiga- 
tion as  to  his  character,  skill,  qualification,  and 
habits  of  life. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S  336;  Dec.  Dig.  S  170.*] 

10.  Masteb  and  Servant  (|  287*)- Bmplot- 
ment  of  Servant— Care  of  Employer. 

Whether  an  employer  baa  made  a  reasonable 
Investigation  Into  toe  character,  skill,  and  qual- 
ifications of  an  employ^  is  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  1055;  Dec  Dig.  |  28i.*j 

11.  Trial  (i  1^)  —  bsuEs  —  QuEsrioir  fob 

JURT. 

Where  the  conceded  facts  are  soeh  that 
reasonable  minds  may  differ  as  to  the  condn- 

sions  to  be  drawn,  the  question  is  for  the  Jnry. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  8  337 ;   Dec.  Dig.  8  142.*] 

12.  Master  and  Servant  (S  279*)— Ekplot- 
UENT  OF  Sebvant— Presumptions. 

The  presumption  is  that  an  employer  has 
done  his  duty  In.  investigating  Into  the  char- 
acter, skill,  and  qualifications  of  an  employ^ 
and  as  a  general  rule  the  employer's  knowled.ge 
of  incompetency  of  an  employ^  or  the  fact 
that  the  employer  would  have  obtained  such, 
knowledge  had  he  made  reasonable  inquiry,  must 
be  shown  by  evidence  iodependent  of  that  show- 
ing incompetency. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  §  279.*] 

13.  Masteb  and  Servant  (S  279*)— Emplot- 

MEKT  OF  SEBVANT^PbESUMPTIONS. 

The  incompetency  of  an  employ^  at  the 
time  of  his  employment,  which  includes  the  time 
of  his  assignment  to  a  particular  du^,  may  be 
such  that  the  evidence  snowing  it  will  rebut  the 
presumption  that  the  employer  used  the  requi- 
site care  in  his  selection  and  make  the  qneaUoa 
one  for  the  jury. 

[EJd.  Note.— For  other  caaes^  see  Master  and 
Servant,  Dec.  Dig.  S  279.*] 
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14.  Habicb  and  Sbbtaut  (I  170*)— EupiiOT- 
UENT  or  Sebtart— Pbesumptions. 

An  employer  must  itutitnte  afflrmatlTa  In- 
qbiries  to  Moartaln  tbe  qnalificatloui  of  an  em- 
plortf  whom  h*  tnnsfen  to  a  more  responsible 
position,  for  wbleb  spedal  qaaliScatiotia  are  de- 
maoded,  nnless  the  emplo^A  haa  ^ven  proof  of 
his  capacity  in  some  similar  position. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Serrant,  Dec.  Dig.  |  170.*] 

10.  BlASTBB  AND  Sebtant  (|  279*)— Bhplot- 
xcn  or  Sbbtaht— Pbbsuuptiors. 

Proof  of  the  inoompetency  of  a  freight  con- 
ductor, arising  from  his  want  of  knowledge  of 
the  meaning  and  effect  of  telegraphic  orders 
referring  to  the  movement  of  his  train  in  rela- 
tion to  other  trains,  jnstifies  the  inference  that 
a  reasonable  investigation  by  the  railway  com- 
pany woold  have  discIoBed  the  incompetency, 
when  it  conld  have  been  remedied  by  proper 
instracticm  warranting  a  flnding  of  neglvence. 

[Ed.  Note^For  other  cues,  see  Maitw  and 
Serrwit,  Cent.  Dig.  I  075;  Dee.  Dig.  |  278.*] 

16l'  BCASTEa  AMD  Skvaiit  n  170*>— Bmpiat- 

UBNT  OF  SEBVAKT— OaBE  ^QITIBED  OF  MaS- 
TEB. 

A  personal  examination  of  one  abont  to  be 
emplojM  in  a  responsible  position  as  that  of  con- 
ductor flf  a  train  is  not  always  essential  to  the 
ezerdse  of  reasonable  care  on  the  part  of  the  rail- 
way company,  but  auch  investigation  as  will  war- 
rant the  assumption,  ander  the  circumstances, 
that  the  employ^  has  adequate  knowledge  and 
qualifications  Is  essential,  and  such  an  assnmp- 
tion  may  be  warranted  by  the  knowled^  of  the 
employer  of  the  experience  and  reputation  of  the 
4>mploy^  as  to  work  calling  for  the  knowledge  and 
qualifications  adequate  to  the  discharge  of  the 
duties  of  tbe  place,  or  by  the  recommendation  oC 
other  persons  on  whom  he  is  justified  in  relying. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  |  836;  Dec.  Dig.  f  170.*] 

17.  Habtbb  attd  Scbvant  d  279*)— Buplot- 
HBRT  or  Skbvaitt— Incoupetenot  or  Sbbt- 
art— NvouesnoB  or  Masixb. 

In  an  action  for  the  death  of  a  fireman  in 
a  collision  with  a  train,  resulting  from  the 
failure  of  the  conductor  thereof  to  comply  with 
meeting  orders,  evidence  held  to  jnstlfy  a  find- 
ing that  the  railway  company,  at  the  time  of  the 
selectiOD  of  the  conductor,  knew,  or  by  ordinary 
care  would  have  known,  of  Us  Incompetency, 
authorizing  a  recovery. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  CenL  Dig.  {  975 ;  Dec.  Dig.  |  279.*] 

18.  Tbial  (I  244*)  —  ImTBUcnons  —  OivxHO 
Uhdui  Pbokzhkhci  to  Bvidbnob. 

Wherb  under  the  general  Instmctiras,  the 
jury  must  nave  known  that  all  the  evidence  on 
a  subject  was  to  be  considered  in  determining 
an  issue,  an  instruction  that  the  jury,  in  de- 
termining the  issue,  should  consider  specified  evi- 
dence together  with  other  evidence  is  improper, 
as  singling  out  a  portion  of  the  evidence,  and 
speciafly  directing  that  it  be  considered. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  578,  579 ;  Dec  Dig.  S  244.*] 

19.  Tbial  (J  244*)  —  Iitstbuctions- Giving 
UnOtTE  PBOMINSnCB  TO  Btidence. 

Instractions  drawn  solely  tor  the  purpose, 
and  wbidi  simply  have  tbe  effect,  of  emphasiz- 
ing some  particular  portion  of  the  evidence,  are 
not  to  be  commended. 

(Ed.  Note. — For  other  cases,  see  Trial,  CenL 
r>ig-  H  578.  679 ;  Dec  Dig.  |  244.*] 

20.  Tbial  (|  191*)  — iNSTBUcnoNa— Mislead- 
i.^o  IirarBuonoNs. 

An  instruction  whldi  Is  mislesding  as  ap- 
plied to  the  facts,  and  which  assumes  facts  as 


to  which  there  is  a  confiict  In  the  OTidence,  is 

properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  SS  420-431 ;  Dec.  Dig.  i  191.*] 

In  Bank.  Appeal  from  Superior  Court, 
Humboldt  County;  O.  W.  Hunter,  Judge. 

Action  by  Pura  Jane  Still  and  otbera 
against  tbe  San  Francisco  &  Northwestern 
Railway  Company.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.  Affirmed. 

Qlllett  &  Cutler  and  F.  >^  Cutler,  for  ap- 
pellant. Coonan  ft  Keboe  and  Geo.  T.  Bol- 
ley,  for  respondents. 

ANGELLOTTI,  J.  This  is  an  appeal  by 
defendant  from  a  jodgment  for  plalntllh,  in 
an  action  tnrongbt  by  tbe  Borvlvlng  wife  and 
two  minor  children  of  Cbarles  Still,  deceas- 
ed, for  damages  xesnlting  to  tbem  from  tbe 
dMth  of  said  Still,  alleged  to  bave  been  caus- 
ed by  the  negligence  of  defendant  The 
prinelpal  claim  of  defendant  is  that  tbe  evi- 
dence given  on  tbe  trial  Is  Insufficient  to 
support  tbe  verdict. 

Charles  StiU  was  killed  on  October  5, 1903, 
in  a  collision  which  occurred  between  two  of 
defendants  trains,  one  Imown  as  "Extra  No. ' 

4,  "  a  special  train,  in  GonductOT  Bolley*s 
charge,  whldi  was  running  southed  from 
South  Bay,  near  Eureka,  and  tlie  other 
known  as  "Freight  Train  No.  S,"  a  regular 
schedule  train,  under  Petor  Clark  as  cimdnc* 
tor,  which  was  running  northerly  from  Car- 
lotta,  the  soutlierly  terminus  ot  the  road,  to 
Sopth  Bay.  He  was  tbe  fireman  on  "Extra 
No.  4,**  and  at  tbe  time  of  the  collision  was 
in  the  cab  of  the  locomotive  engaged  in  the 
discharge  of  his  duties.  His  train  was  pro- 
ceeding under  an  otOee  addressed  to  its  con- 
dud»r  and  oigtnen',  whidi  was  as  MIowb: 
"Leave  South  Bay  6:45  October  Stb.  Take 
B.  B.  T.  U  Co.*8  empties  to  their  switch.  Be- 
tnm  light  to  Gravel  Pit  Meet  P.  L.  Go's 
train  at  Singtey's.  Meet  No.  S  at  Cousins* 
switeh.  Exchange  engines  at  Cousins*  switch 
with  Na  6."  A  spedal  meet  order  had  been 
given  to  the  oonductw  and  engineer  of 
freight  train  6,  reading  as  follows:  "October 

5,  '03.  Train  Na  5,  Ctoidnctor  Clark,  En- 
gineer Tbayvt.  Meet  Extra  4  at  Cousins* 
switch.  Exchange  engines  with  her.  Tal:e 
E.  B.  7.  Lbr.  Go's  train  to  S.  Bay."  It  is 
conceded  that  such .  an  wder  supersedes  all 
schedules,  and  means  exactly  what  it  says, 
viz.,  that  the  trains  to  which  It  is  addressed 
must  meet  at  the  place  named,  and  tliat  the 
one  arriving  first  at  the  designated ,  place 
must  stay  at  that  jdace  until  tiie  otii'er  train 
arrives,  or  until  the  order  Is  withdrawn  or 
changed.  Train  6  started  from  Carlotta  at 
Its  sdieduled  time^  and  inoceeded  according 
to  its  schedtde  to  Oouslns*  switch,  which  wss 
almost  midway  between  SouQi  Bay  and  Car- 
lotta. Extra  4  bad  been  delayed  by  an  ac- 
cident farther  north,  and  had  not  yet  arrived 
at  Cousins'  switch.  Conductor  Clark  of  train 
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5,  having  taken  on  the  E.  B.  Y.  Lumber  Com- 
pany's train  as  directed  by  bis  special  order, 
proceeded  north  with  Mb  train,  without  wait- 
ing for  extra  4,  with  the  result  that  In  the 
neighborhood  ot  Fortuna,  the  next  station 
north  of  Cousins*  switch,  his  train  came  Into 
collision  with  extra  4,  which  was  proceeding 
south  In  strict  accord  with  Its  orders.  Con- 
cededly  the  failure  of  Clark  to  comply  with 
the  reqalrements  of  the  meet  order  'was  the 
sole  cause  of  the  deplorable  accident. 

Under  the  law  of  this  state  as  it  was  at  the 
time  of  the  collision,  deceased  and  Clark  were 
fellow  ser^'ants,  and  no  recovery  could  be  had 
against  defendant  by  the  heirs  of  deceased 
for  damages  resulting  solely  from  the  negli- 
gence of  Clark.  The  claim  of  plaintiffs,  sus- 
tained by  the  Jury  that  tried  the  case,  was 
that  Clark  was  hicompetent  to  act  as  con- 
ductor of  train  6,  that  defendant  had  failed 
to  use  ordinary  care  In  selecting  him  to  serve 
in  that  capacity,  and  that  his  incompetency 
was  the  cause  of  the  accident,  thus  bringing 
the  case  within  the  rule  of  law  that  ren- 
ders the  employer  liable  to  an  employ^  for 
damages  resulting  from  his  failure  to  use 
ordinary  care  in  the  selection  of  other  em- 
ployes, and  to  select  only  those  who  are 
competent  to  properly  perform  the  duties  of 
the  position  for  which  they  are  selected — the 
rule  declared  by  section  1970,  Civ.  Code,  as 
it  was  at  the  time  of  the  accident,  as  follows: 
"An  employer  is  not  bound  to  Indemnify  his 
employe  for  loss  suffered  by  the  latter 
•  *  •  In  consequence  of  the  negligence  of 
another  person  employed  by  the  same  em- 
ployer In  the  same  general  business,  unless 
tbe  negligence  cansing  the  Injury  was  com- 
mitted In  tbe  performance  of  a  duty  the  em- 
ployer owes  by  law  to  the  employe,  or  un- 
less the  employer  has  neglected  to  use  ordi- 
nary care  in  the  selection  of  the  culpable 
employe."  In  accord  with  this  claim  the 
Jury  specifically  found,  In  response  to  ques- 
tions submitted  to  them:  First,  that  Peter 
Clnrk  was  Incompetent  to  act  as  conductor  of 
train  No.  5  at  the  time  of  the  collision;  sec- 
ond, that  the  collision  was  caused  by  such  in- 
competency of  Peter  Clark  to  act  as  conduc- 
tor; tblrd,>that  the  defendant  failed  to  use 
ordinary  care  in  the  selection  of  Peter  Clark 
for  the  position  of  conductor  for  such  train: 
and,  fourth,  that  the  defendant,  prior  to  the 
accident,  knew  that  Clark  was  Incompetent 
for  the  position  of  conductor  on  such  train, 
or  could  hare  known  It  by  tbe  exercise  of 
ordinary  care  on  Its  part  A  general  verdict 
In  favor  of  plaintiffs  was  also  rendered. 

It  must  be  borne  in  mind  that  the  question 
before  ns  in  considering  the  attack  on  the 
verdict  of  the  jury  Is  not  how  we  would  find 
tbe  facts  to  be,  bat  whether  there  was  enough 
in  tbe  evidence  from  which  tbe  Jury  migbt 
find  the  existence  of  facts  which  would  Jus- 
tify the  verdict  tliey  rendered.  It,  of  course, 
devolved  on  plaintiffs  to  show  that  Clarlr 
was  In  fact  Incompetent  for  the  position  to 
which  he,  was  aBSlgned,  that  defendant  at  the 
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time  of  his  selection  therefor  ^ther  knew, 
or  by  the  exercise  of  ordinary  care  would 
have  known,  of  such  Incompetency,  and  that 
such  incompetency  was  tliie  cause  of  tbe  ac- 
cident The  verdict  of  tbe  Jury  constituted 
flndings  in  the  affirmative  upon  all  these 
propositions.  Was  there  substantial  eri- 
dence  in  support  thereof?  If  so,  the  verdict 
must  stand,  however  strongly  such  evidence 
may  be  opposed  to  other  evidence  given  on 
tbe  trial.  In  cases  of  mere  conflict  of  evidence 
the  conclusions  of  the  trial  Jury  and  Judge 
ore  conclusive  on  the  question  as  to  whl(± 
side  produced  the  "preponderance  of  evi- 
dence." See  Fowden  t.  Pacific  Coa»t  Steam- 
ship Co.,  149  Cal.  151.  ltS9,  86  Pac.  178. 

As  we  have  said,  it  Is  necessarily  conced- 
ed that  the  failure  of  Clark  to  bold' his  reg- 
ular schedule  train  at  Conains'  switch  until 
the  arrival  of  extra  4,  In  accord  with  the 
requirements  of  tbe  meet  order,  was  the 
cause  of  Oie  accident  Was  this  failure 
doe  to  bis  Incompetency  or  unfitness  from 
any  cause  to  act  in  the  position  to  which  he 
had  been  assigned,  or  was  It  due  to  his  mere 
negligence  in  the  discharge  of  duties  which 
he  was  entirely  competent  to  perform?  The 
incompetency  claimed  is  that  be  was  not 
possessed  of  adequate  knowledge  of  the 
meaning  and  effect  of  a  "meet  order,"  under 
such  circumstances  as  confronted  blm  at  Cou- 
sins' switch  on  the  day  of  the  accident,  tlie 
kind  of  Incompetency  referred  to  In  Nof- 
singer  r.  Gloldman,  122  Cal.  609,  617,  55  Pac. 
425,  429,  where  It  was  said:  "An  engineer 
might  not  be  careless.  He  might  exercise 
extreme  care  within  the  IlmltatlouB  of  his 
Icnowledge,  and  yet  for  lack  of  adequate 
knowledge  might  be  unfit  and  Incompetent 
for  the  position" — and  in  EvansvIIle,  etc., 
R.  R.  Co.  V.  Guyton,  115  Ind.  450,  17  N.  E. 
101,  7  Am.  St.  Rep.  458,  a  case  similar  in 
many  respects  to  this.  Incompetency  con- 
notes tbe  converse  of  reliability  In  "all  that 
Is  essential  to  make  up  a  reasonably  safe 
person,  considering  the  nature  of  the  work 
and  the  general  safety  of  those  who  are  re- 
quired to  associate  with  such  person  in  the 
general  employment"  1  Labatt's  Master  and 
Servant  B  181.  It  goes  without  saying  that 
one  who  does  not  know  the  meaning  of  the 
rules  or  orders  used  on  a  railroad  relative 
to  the  movement  of  trains  is  absolutely  In- 
competent to  act  as  a  conductor  of  a  train 
tbereon,  where  he  would  be  called  upon  to 
follow  such  rules  and  orders  In  moving  his 
train.  We  are  satisfied  that  the  evidence 
amply  warranted  the  Jury  in  finding  that 
Clark  was  without  this  knowledge,  and  that 
his  Ignorance  in  this  respect  was  the  sole 
cause  of  tbe  accident 

Clark  had  been  acting  as  conductor  of  this 
train  for  less  than  a  month,  having  com- 
menced on  September  10,  1003.  His  em- 
ployment on  this  train  was  practically  his 
first  experience  as  conductor  on  a  schedule 
train,  there  being  some  testimony  that  be- 
tween July  17,  1903,  when  he  came  to  this 
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road,  and  September  10.  1903,  be  liad  acted 
for  a  few  days  as  conductor.    During  the 
same  time  he  had  acted  for  a  few  weeks  aa 
condactor  of  a  gravel  train,  an  Inferior  nn- 
echedtUed  train,  rcmnlng  under  Bi>eclal  or- 
ders.  During  the  same  Interral  of  less  than 
two  months  be  had  also  acted  for  a  very 
short  time  as  brakeman  <m  a  passenger  train 
on  this  road.    For  nearly  two  years  prior 
to  July  17,  1903,  he  had  been  a  brakeman  <m 
a  paaseng^  train  on  the  railroad  numlng 
frmn  Bm^ca  to  Areata,  a  lOiort  road  which 
had  only  one  train  aad  one  train  crew,  and 
wluTO,  conseqncaitiy.  there  wm  no  mles  or 
ordos  aa  to  the  meeting  and  passing  of 
tralxks.   Prior  to  that  time  he  had  worked 
for  some  years  on  the  road  where  the  acci- 
dent occurred  In  the  several  capacities  of 
eecttonman.  tunnel  watchman,  and  fireman, 
pmitlons  In  which  he  had  not  been  required 
to  know  or  charge  his  mind  as  to  the  effect 
of  orders  r^atlve  to  the  meeting  of  trains. 
Prior  to  assuming  the  work  of  conductor  he 
had  shown  himself  to  be  a  ratable  and  com- 
petent man  to  the  various  posttlona  in  which 
he  bad  been  placed,  which  would  rather  tend 
to  indicate  that  within  the  limits  of  his 
knowledge  he  would  not  be  likely  to  make  a 
mistake  in  such  a  vital  matter  as  the  one 
causing  the  accident  The  evidence  was  not 
sixdi  as  to  compel  the  conclusion  tliat  he  had 
ever  before  been  confronted  with  the  situa- 
tion that  confronted  htm  at  Cousins'  switch 
on  the  day  of  the  accident,  or  that  he  had 
ever  been  Informed,  or  had  ever  learned,  that 
a  regular  schedule  train,  arriving  at  a  place 
where  it  had  been  directed  by  special  order 
to  meet  an  Inferior  train  before  the  arrival 
of  the  lattn*,  was  bound  to  await  such  ar- 
rival, unless  the  special  order  was  withdrawn 
or  modified.   Upon  being  made  a  ccmductor 
he  was  given  a  printed  schedule  or  time-table 
of  the  various  regular  trains,  on  the  back  of 
which  were  printed  what  was  styled  "Tlme- 
Table  RnleB."  A  new  time-table,  to  take  ef- 
fect October  6,  1903,  at  12K>1  a.  m..  was  is- 
sued before  the  accident,  and  a  copy  placed 
in  his  hands.   On  this  appeare  the  schedule 
for  h(s  train  "No.  9  Freight"  At  the  bottom 
of  tlie  page,  in  Ut^  type,  appeared  the  fol- 
lowing: "North-bound  trains  are  superior  to 
and  have  the  right  of  track  over  south-bound 
trains  of  same  or  inferior  class."    At  the 
time  of  the  accident  his  train  was  north- 
bound, while  extra  4  was  south-bound,  and 
Inferior  to  his  train,  under  the  express  pro- 
visions of  a  rule  printed  on  the  back  of  the 
time-table.  Among  the  other  roles  so  printed 
on  the  back  of  such  time-table  was  rule  8, 
providing  that  "inferior  trains  must  keep  out 
of  the  way  of  all  superior  trains,"  and  rule 
16,  providing,  "when  the  expected  train  Is 
not  found  at  the  sdiednle  meeting  or  passing 
point,  the  Mqjterior  train  will  proceed  on 
schedule ;  the  inferior  train  will  take  sidhig 
and  wait  for  the  superior  train."  When 
caariE  arrived  at  Oooslns'  switch,  he  had  his 
spaclal  order  In  mind,  as  Is  fnl^  shown 


his  compliance  with  that  portion  thereof  re- 
quiring hhn  to  take  on  the  "D.  B.  V.  Lbr. 
Oo.'s  train,"  so  that  his  action  in  proceeding 
with  his  train  cannot  be  accounted  for  on  the 
theory  that  he  had  forgottoi  the  existence 
of  any  special  order.  In  addition  to  this, 
Joseph  -Still,  the  fireman  on  train  5.  testi- 
fied that,  before  directing  the  en^neer  to 
move  out  from  Cousins'  Bwtt<di,  CHark  told 
him  (the  engineer),  "our  Instructions  were  to 
meet  No.  4,  but  we  are  the  superior  train, 
and  we  wUl  ran  on  sdiedule,  run  on  rule  16, 
and  extra  4  will  have  to  take  stdlng  and  keep 
out  of  the  way."  It  a]n»ears  that  this  state- 
ment of  Still  was  denied  by  Clark  when  he 
was  recalled  as  a  witness  by  def^idant.  and 
that  Still  was  a  brother  of  deceased,  and  al- 
so had  a  damage  suit  pending  against  defend- 
ant, arising  out  of  the  same  accident  bat  we 
must  assume  that  the  Jury  believed  the  testi- 
mony of  Still  in  this  regard,  and  fhey  were 
the  sole  Judges  as  to  his  credibility.  It  also 
appeared  that  Still  bad  given  the  same  testi- 
mony In  the  presence  of  Clark  on  two  pre- 
vious trials  of  another  action  growing  out  of 
this  accident  and  that  no  denial  thereof  had 
then  been  made.  Clark  himself  was  not  call- 
ed by  either  party  to  testify  at  this  trial  as 
to  the  circumstances  of  the  accident,  or  to  ex- 
plain why  he  bad  disregarded  the  "meet  or- 
der." Of  course,  it  is  possible  that  Clai^  did 
know  the  full  meaning  and  effect  of  such 
orders  as  ai^lled  to  r^ular  schedule  trains, 
and  that  his  proceeding  on  the  day  of  the  ac- 
cident In  violation  of  the  order  he  had  re- 
ceived was  due  simply  to  forgetfulness,  and 
constituted  merely  an  act  of  negligence  on 
his  part.  But  we  have  no  doubt  whatever 
that  the  evidence  above  set  forth  was  suffi- 
cient to  warrant  a  Jury  In  concluding  that  he 
did  not  possess  the  knowledge  that  such  an 
order  superseded  all  8<!hedules  and  printed 
rules  in  so  far  as  such  schedules  and  printed 
rules  conflicted  therewith,  and  that  he  be- 
lieved that  it  was  his  du^  to  proceed  from 
Cousins'  switch  with  his  r^lar  schedule 
train  under  such  printed  rules,  without  watt- 
ing for  the  inferior  train  be  had  been  direct- 
ed to  meet  at  that  point  If  they  so  conclud- 
ed, they  were  necessarily  compelled  to  find 
htm  to  be  incompetent  to  discharge  the  duties 
of  the  place  to  which  he  had  been  assigned. 

This  brings  us  to  the  question  whether 
defendant  used  ordinary  care  In  the  selection 
of  Claiic  as  conductor  of  the  freight  train, 
or  rather  whether  the  evld«ice  was  such  as 
to  sustain  the  finding  of  the  Jury  that  It  did 
not  use  ordinary  care.  Under  all  the  au- 
thorities the  term  "ordinary  care"  as  used  in 
this  c(»mectIon  means  that  degree  of  care 
that  a  man  of  ordinary  prudence  would  use 
In  view  of  the  nature  of  the  »npIoyment  and 
the  consequences  of  the  employment  of  an 
incompetent  person — a  degree  of  car*  com- 
mensurate with  the  nature  and  danger  of 
the  business  and  the  grade  of  service  for 
which  the  servant  is  Intended,  and  the  has- 
ards  to  whldi  other  iCTTants  are  to  be  ezt- 
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posed  from  the  emplorment  of  a  careless  or 
Incompetent  person.  Wood's  Law  of  Master 
and  Serrant.  H  417.  4ia  In  accord  with 
tills  rale  It  Is  generally  declared  that,  wbere 
tbe  service  in  which  the  servant  Is  employed 
Is  such  as  to  endanger  the  Uvea  and  peraons 
of  co-employ 66  If  the  servant  Is  not  compe- 
tent, an  employer  la  bound,  In  the  exercise 
of  ordinary  care,  upon  the  plainest  princi- 
ples of  justice  and  good  faith,  to  make  a  rea- 
sonable investigation  into  his  character,  skill, 
quallflcatlons,  and  habits  of  life.  See  1  La- 
battfs  Master  and  Servant,  S  Bailey's 
Personal  Injuries,  fi  1407 ;  Western  Stone  Co. 
V.  Wbalen,  151  ID.  472,  SS  N.  E.  241,  42  Am. 
St  Rep.  244;  Mann  t.  D.  &  H.  C.  Co.,  91 
N.  Y.  495.  The  question  whether  he  has 
made  such  Investigation  as  Is  reasonable  un- 
der all  the  circumstances  Is  peculiarly  one 
for  the  jury.  As  has  been  said  before,  even 
where  there  ia  no  conflict  in  the  evidence  on 
the  question  of  n^Ugence,  If  the  conceded 
facts  are  such  that  reasonable  minds  might 
differ  as  to  the  conclusion  to  be  drawn,  the 
question  is  one  of  fact  for  the  jury.  Seller 
V.  Market  St  Ey.  Co.,  139  Cal.  271,  72  Pat 
1006.  The  presumption  Is  that  the  employer 
has  done  his  duty  In  this  regard  (Beaseley 
T.  S.  J.  Fruit  etc.,  Co.,  92  Cal.  388,  28  Paa 
485) ;  and,  as  a  general  rule,  the  employer's 
Icnowledge  of  Incompetency,  or  the  fact  that 
he  would  have  obtained  such  knowledge  had 
he  made  reasonable  inquiry,  must  be  shown 
by  evidence  Independent  of  that  showing  the 
Incompetency,  and  cannot  be  inferred  there- 
from. Mr.  Labatt  in  his  Master  and  Serv- 
ant says  that  the  latter  rule  la  subject  to  cer- 
tain quallflcatlons,  one  of  which  Is  that  the 
testimony  by  which  the  Incompetency  Is  es- 
tablished may  be  such  as  to  warrant  a  con- 
clusion that  the  empl<^er  either  had  notice 
of  the  incompetency,  or  omitted  to  make  such 
Inquiries  as  common  prudence  would  have 
dictated  (section  196),  and  that  it  seems  im- 
possible to  deny  that  the  delinquency  which 
caused  the  Injury  may  be  of  such  a  flagrant 
character  that  a  jury  might  fairly  Infer  that 
the  master  could  not  have  failed  to  discover 
the  servant's  unfitness  If  proper  Inquiries 
had  been  Instituted  when  he  was  hired.  Sec- 
tion 199.  See,  also.  Bailey  on  Personal  In- 
juries, S  1419.  In  Murphy  v.  St.  Louis,  etc, 
B.  Co.,  71  Mo.  202,  this  Is  declared  to  be  the 
law,  and  the  statement  Is  made  that  the  In- 
ference is  one  of  fact  for  the  jury.  In  Lee 
T.  Michigan  C.  R.  Co.,  87  Mich.  574,  49  N. 
W.  909,  the  evidence  showing  Incompetency 
was  of  such  a  nature  that  the  court  said  that 
proof  that  he  was  so  Incompetent  when  em- 
ployed need  not  he  supplemented  by  proof  of 
the  employer's  knowledge  thereof;  the  pre- 
sumption that  the  Mnployer  had  done  his 
duty  being  overcome  by  the  proof  of  incom- 
petency.' It  further  said  that  where  one, 
competent  at  the  time  of  eroploymrait,  be- 
comes InccHnpetent,  or  Indulges  In  a  habit 
which  renders  him  Incompetent  during  Ita 
indulgence^  notice  of  the  Incompetency  must 


be  brought  home,  but  that,  where  the  Incom- 
petency existed  at  the  time  •  of  the  evasion- 
ment,  proof  of  notice  Is  not  necessary.  This 
was  said  In  reference  to  one  who  had  been 
onployed  only  a.  few  weeks.  In  Pleasants 
V.  Raleigh,  etc..  R.  Co..  121  N.  C.  492,  28  S.  R 
267,  61  Am.  8t  Rep.  674,  the  court  said  that 
there  was  no  evidence  that  the  defendant 
knew  of  tbe  lncompeten<7  of  Dunn  when  he 
was  employed,  except  his  action  on  the  occa* 
slon  of  this  fearful  wreck,  and  the  fact  that 
he  had  been  employed  in  this  capacity  only 
a  few  wedEB,  but  that  these  facts  raised 
such  a  presumption  against  tite  defendant  as 
to  make  this  an  issue  fit  to  be  submitted  to 
tbe  jury  under  proper  Instructions.  These 
are  examples  of  decisions  that  support  the 
statnnent  of  Mr.  Labatt  If  it  be  conceded 
that  any  of  them  states  tbe  rule  in  broader 
terms  than  Is  warranted,  we  think  neverthe- 
less  that  there  can  be  no  doubt  under  tbe 
authorities  that  the  Incompetency  of  an  em- 
ployd  at  tbe  time  of  bis  employment  may  be 
of  such  a  character  that  the  evidence  show- 
ing it  will  be  legally  sufficient  to  rebut  the 
presumption  that  tbe  employer  used  the  req- 
uisite care  in  his  selectlcm,  and  make  tbe 
question  one  for  the  jury.  This  Is  on  the 
theory  that  the  Incompetency  was  of  such  a 
nature  that  a  reasonable  Investigation  would 
have  disclosed  It  and  that  therefore,  the  em- 
ployer either  knew  of  U,  or  omitted  to  make 
such  Investigation,  the  same  theory  upmi 
which  evidence  of  general  reputation  <st  the 
employ^  for  Incompetency  is  admissible  to 
show  want  of  care  on  ttie  part  of  the  employ- 
er.* See  Oler  t.  Los  Angeles,  etc.,  Co..  lOS 
Cal.  129,  41  Pac.  Oilman  t.  Eastern  B. 
R.  Co.,  13  Allen  (Mass.)  438,  441,  90  Am.  Dec. 
210.  When  we  speak  of  the  time  of  his  em- 
ployment, we  mean  the  time  when  he  was 
assigned  to  the  particular  employment  An 
employer  Is  bound  to  Institute  afflrmatlve 
Inquiries  In  order  to  ascertain  the  quallflca- 
tlons of  an  employ^  whran  he  transfers  to  a 
more  re^nslble  position,  for  which  special 
quallflcatlons  are  demanded,  unless  the  &a- 
ploy6  has  given  proof  of  bis  capad^  In 
some  similar  position.  Labatt,  I  194.  See, 
also,  Mann  T.  Delaware,  etc,  Co.,  91  M.  Y. 
495. 

The  rule  we  have  just  discussed  appears 
to  us  to  be  peculiarly  applicable  to  incompe- 
tency of  the  character  found  by  the  jury,  on 
sufficient  evidence,  to  exist  In  the  present 
case,  viz.,  want  of  knowledge  by  a  conductor 
of  a  schedule  train  as  to  the  meaning  and 
effect  of  telegraphic  orders  referring  to  the 
movement  of  his  train  In  relation  to  other 
trains  on  the  road-  The  safety  of  all  those 
associated  with  bim  is  depeident  on  his  hav- 
ing such  knowledge,  and  tbe  most  ordinary 
care  requires  reasonable  afflrmatlve  luTestl- 
gatlon,  on  the  part  of  the  employer,  to  as- 
certain that  the  employs  has  it,  before  as- 
signing him  to  the  employment  Where  such 
incompetency  is  shown.  It  is  a  fair  inference 
that  a  reasonable  InvutlgattOB  would  bare 
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discloeed  it,  wben  It  coald  bare  been  reme- 
died by  proper  Instmctlon.  The  onconteated 
■bowing  by  an  employer.  In  re^KMue  to  tbe 
prima  fade  caae  tbiu  made,  may  dcmbtlen 
be  aaA,  In  «Hne  caaea.  aa  to  reoolre  the 
«mduslon,  aa  a  mattor  of  law,  tliat  the  req- 
olalte  liiTeatlgatlon  waa  made,  and  that  the 
reanlt  ttiereof  folly  warranted  the  tmplcfttr 
In  selecting  the  culpable  employe.  Bnt  tbe 
record  here  preaenta  no  aoch  case.  There 
waa  CTtdence  abowlng  some  Ingalry  by  the 
trainmaster,  and  some  dlacas^on  by  him 
with  Clark  himself  r«latiTe  to  the  dntlea  to 
be  performed  about  tbe  time  he  was  flrat 
assigned  aa  a  condactor,  bnt  the  evidence  In 
ttris  behalf  relied  on  1^  defendant  waa  andi 
that,  aaanmlng  It  to  be  wlthont  conflict,  rea- 
sonable men  might  wdl  6SSet  as  to  whether 
it  showed  Bodi  inveatlgation  as  was  regnlslte 
nnder  the  clrcmnstances.  ^e  proposed  con- 
doctor  waa  being  takoi  tnm  the  position 
brakenian,  oa  a  road  where,  by  reason  of  the 
fact  that  there  waa  only  one  engine  and  one 
train  crew,  It  was  not  essential  fbr  even  a 
condnctor  to  biow  anything  about  the  roles 
and  orders  for  tbe  meeting  and  passing  of 
trains.  His  service  In  that  capacity  on  that 
road  bad  continued  for  nearly  two  yeara 
next  preceding  bis  emplt^ment  on  tbe  road 
when  the  aeddeat  occurred.  His  former 
empli^ment  tm  the  road  where  tbe  accident 
occurred  had  been  several  years  before,  and 
In  capacities  wherein  he  wss  not  required  to 
charge  his  mind  with  rules  and  orders  rela- 
tive to  tbe  meeting  and  paaatng  of  trains. 
HIa  reputation  as  a  careful  and  conqwtent 
man,  and  the  recommendaUon  of  Mr.  Rose, 
the  forma>  trainmaster,  amomrisd  to  no  more 
than  a  showing  that  he  waa  a  competent 
railroad  man  wltliln  the  lines  of  bis  knowl* 
edge  and  expolenceb  and  that  he  waa  the 
kind  of  man  who  might  safdy  be  made  con- 
dnctor of  an  extra  train  on  defendant's  road. 
Mr.  Boae^  atatement  to  tbe  trainmaster  was 
■nbstantially  that  he  was  a  valoable  man, 
and  that  he  bad  promised  him  a  condoctor- 
shlp  of  a  gravel  train  on  ttils  road  when  the 
same  was  pot  on.  Tbere  was  nothing  In  all 
this  to  warrant  the  oondo^on  on  Uie  part  of 
tbe  trainmaster  that,  either  by  vperience  or 
actual  Instmctlon,  Clark  had  acquired  the 
adecrnate  knowledge  as  to  rules  and  orders 
relative  to  Oie  meeting  and  pasalng  of  trains. 
Tbt  teatimony  as  tO'  tbe  conversations  be- 
tween Clark  and  tbe  trainmaster  at  and 
about  the  time  of  his  anpli^ent  la  not  of 
sndi  a  natore  aa  to  reqiUre  a  condnrion  that 
tbe  tralnmaatn  was  warranted  In  assuming 
that  he  bad  sndi  knowledge,  and  the  same 
must  be  said  of  the  experience  of  Clark  as 
eimductor  of  the  extra  gravel  train  imme- 
diately prior  to  his  employment  as  condnctor 
of  a  r^olar  freight  tra^  A  very  dear 
knowledge  on  tbe  part  of  ttie  condnctor,  of  a 
regular  schedule  train  as  to  the  unpdnted 
rule  making  a  qiiecial  "meet  order"  superior 
to  all  the  printed  *tlme-tabie  rules"  was  es- 
pedally  essential,  in  view  of  the  printed 


rules,  wbltib  ezpreaalj  dedared  extra  tralna 
"Infinlm  to  all  regular  trains,"  required  **Jn- 
fertor  trains"  to  keq;i  out  of  the  way  of  all 
"superior  trains,**  and  provided  that,  when 
the  expected  train  Is  not  found  at  tbe  sdied- 
uie  meeting  or  passing  point,  the  superior 
train  will  proceed  on  achedule  time,  and  tbe 
Inferior  train  will  take  ddlng  and  wait  for 
tbe  superior  train. 

Tbe  case  of  Gler  t.  Loa  Angeles,  etc.,  lOS 
Cal.  128,  41  Pac  22,  Is  much  relied  on  by 
learned  counsel  for  defendant,  bnt  we  see 
nothing  therein  that  la  In  conflict  with  what 
we  have  said.  As  tbe  court  ttiere  said,  the 
act  producing  injury  In  that  case  **was  not 
one  evindng  'Inconqjtetency,'  employing  the 
vrord  strictly  to  denote  a  laA  of  rtHl  at 
ablU^  to  use  appllaneea  or  perform  a  dn^ 
In  a  workmanlike  way,  bnt  was  a  single  and 
signal  exhibition  of  cardessness  or  reckless- 
ness,"  being  the  v<duntary  starting  and  send- 
ing ahead  his  electric  car  by  a  motwman  un- 
der  such  drcnmstances  that  the  car  must 
strike  tbe  conductor  who  was  standing  at  a 
switch.  The  motorman  had  been  originally 
em^i^ed  by  ttie  defendant  as  a  driver  of  a 
horse  car,  and  waa  subsequently  trained  aa  a 
motMman.  At  the  time  of  his  original  on- 
pli^ment,  Inquiry  was  nude  by  the  defend- 
ant of  his  former  anplc^ers  for  whom  he  bad 
acted  In  the  capadty  of  drtrer  of  a  borse 
car,  and  they  had  dedared  bim  "to  be  the 
best  and  mort  careful  of  men."  It  was  In 
regard  to  audi  a  case  that  13ie  court  said  that 
dd^endant  was  not  at  fault  in  originally  em- 
ploying as  a  motorman  a  horae  car  driver 
without  qneationlng  bIm  personally,  Inas- 
much aa  It  took  pains  to  avail  Itself  of  evi- 
dence upon  the  matter,  "disinterested  and 
snperlor"— that  of  his  former  emplc^ers. 
But  we  do  not  desire  to  be  understood  as  in- 
timating that  a  personal  examination  of  one 
abont  to  be  employed,  even  tat  such  a  re- 
sponsible posltlm  as  that  of  conducts  of  a 
railroad  train,  is  always  essential  to  the 
exercise  of  reasonable  care.  Such  Investiga- 
tion as  will  warrant  tiie  assumption,  under 
all  tbe  existing  circumstances  that  tbe  em- 
ploye has  adequate  knowledge  and  qoallfica- 
tlons  is  essential.  Such  an  aasumptlon  may 
be  warranted  by  the  knowledge  of  the  em- 
ployer of  the  experience  and  reputation  of 
the  employe  as  to  wwk  calling  for  the  knowl* 
edge  and  qualifications  adequate  to  tbe  dis- 
charge of  the  duties  of  the  place,  or  by  the 
recommendation  of  other  persons  on  whom 
he  Is  Justlfled  In  relying.  Eadi  case  must  be 
determined  on  Ite  own  focts,  and  generally, 
aa  here,  the  question  whether  due  care  was 
exerdsed  by  tbe  employer  In  this  regard  is 
one  exduaiveiy  for  the  jury  and  trial  Judge. 
The  verdict  was  not  In  conflict  with  any  of 
tbe  instructions. 

The  (miy  other  polnte  made  for  reversal 
are  as  to  the  refusal  of  the  trial  court  to 
give  certain  requested  Instructions  to  tbe 
Jury.  The  first  of  these  was  one  to  the  ef- 
fect that,  in  determining  the  question  of  In* 
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«nnpet«ic7,  the  Jury  might  take  Into  cad- 
aldoutlon,  '*wlth  other  evidence"  given  on 
the  trial,  certain  qieclfled  evidence.  Aa  to 
tiUa  Inatroctlon  it  Is  enfflcient  to  aay  that  no 
reason  appears  wbj  the  court  ahonld  have 
singled  oat  a  portion  of  the  evidence  given 
on  the  Issue  ot  incompetency,  and  specially 
directed  that  it  might  he  con^doed.  Under 
their  general  instrnctlons  the  jmj  must  have 
known  that  thla  evidence,  wllli  all  othn  evl- 
dmce  on  the  subject,  vas  to  be  c(mBid««d  by 
them  in  determining  the  qnesticm.  Instmc- 
tions  which  are  drawn  solely  for  the  purpose 
off  and  wbldi  simply  have  the  effect  of,  eaa- 
phasislng  some  particular  portion  of  the  evi- 
dence, are  not  to  be  commended.  The  sec- 
ond, defmdant's  proposed  instruction  9,  was 
properly  refused.  While  taten  from  the 
<Vinlon  in  Gler  v.  Zxts  Angeles,  etc.,  supra,  it 
was  misleading  as  applied  to  the  facts  in  this 
'case^  and  assumed  facts  as  to  whldi  there 
was  a  conflict  In  the  evidence,  if,  indeed,  one 
■of  such  assumed  facts  was  not  wholly  at 
variance  thrarewlth.  If  the  third,  defendant's 
proposed  instruction  12,  had  been  limited  to 
the  pn^Ktdtlon  snggested  by  learned  counsd 
that,  if  defradant  had  made  reasonable  In- 
4inlry  as  to  the  fitness  and  competency  of 
Clark  at  the  time  of  his  employment,  with 
the  result  that  Clark  appeared  to  be  com- 
petent. It  had  fnlflUed  its  duty  in  the  matter 
of  selection,  notwithstanding  it  was  aftoi^ 
wards  dlsdosed  that  Clark  was  In  fact  In- 
competent, It  would  doubtless  have  stated  the 
law  correctly.  Snch  wu  the  effect  of  other 
instructions  given,  as  we  read  them.  But  by 
this  proposed  InstrucUon  it  was  attenqited  to 
have  the  court  state  what  qpedfla  acts,  In- 
quiries, and  Information  would  constitute  a 
reasonable  Investigation  warranting  the  as- 
sumption of  competency  and  requiring  a  con- 
clusion that  defendant  had  naed  proper  care. 
We  think  this  pnq^osed  statement  would 
have  been  rery  misleading  u  applied  to  the 
evidence  given  on  the  trial,  and  that  the 
oonrt  properly  refused  to  give  it 

Hie  instructions  given  by  the  learned 
Judge  of  the  trial  court  were  very  complete 
and  fair,  and  clearly  and  correctly  stated  the 
law  applicable  to  the  case. 

The  Judgment  is  affirmed. 

We  concur:  BEATTY,  C.  J.;  SHAW,  J.; 
SLOSS,  J.;  L0RI6AN,  J.;  HEN8HAW,  J. 


LOWE  et  al.  v.  SAN  FRANCISCO  &  N.  W. 
BT.  CO.    (S.  F.  4,548.) 

(Supreme  Court  of  Califoroia.    Dec  4,  1908. 
Rehearing  Denied  Jan.  2,  1809.) 

1.  Appeal  and  Ebbob  (|  897*)— Rivibw— Db- 

NiAL  OF  Nonsuit. 

If  ali  tlie  evidence  given  by  both  parties, 
considered  together,  supports  tbe  verdict,  an  or- 
der denying  a  nonsuit  will  not  be  disturbed. 


however  weak  the  ease  when  plalnHfl  dosed  tali 

evidence. 

[£d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  I  4024 ;  Dec.  Dig.  i 

2.  TaiAL  (S  419*)  —  Dehial  or  Noksoxt  — 

Waiveb  of  Ebbob. 

Error  in  denying  a  nonsuit  fcff  want  of  tes- 
timony upon  a  material  issue  is  waived  de- 
fendant proceeding  and  supplying  the  defect  b7 
evidence  introduced  by  him. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S  982;  Dec.  Dig.  S  419.*] 

3.  Mabteb  and  Sebvant  d  279*)— Ikjubt  to 

SeBVAHT— INCOHPETEHCT  OF  FELLOW  SeBV- 

AHT— Evidence— Sufficiency. 

Evidence,  in  an  acti<«  against  a  railway 
company  for  death  of  a  brakeman  In  a  collision, 
held  to  sustain  a  finding  that  his  conductor  was 
incompetent,  and  that  the  company  knew  tt 
such  incompetency,  or  would  have  Imown  of  it 
if  using  ordinary  care  in  employing  liim. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Serrant,  Dec.  Dig.  {  279.*] 

4.  Mabteb  and  Sebvant  2re*)^lNjuBT  m 
SsBVART  —  Cause  of  Ihjubt  —  Evioence  — 
Sufficiency. 

In  an  action  against  a  railroad  company 
for  death  of  a  brakeman  In.  a  collision,  evidence 
held  to  sustain  a  finding  that  the  accident  was 
caused  by  die  condnctori  incompetency. 

[Sa.  Note.— For  other,  cases,  see  Master  and 
Servant,  Dec  Dig.  |  279.*] 

6.  Appeal  and  Ebbob  (§  1051*)  —  HaBulbss 
Ebbob— Admission  of  Evidence. 

Where,  in  an  action  for  death  of  a  railway 
brakeman,  ba^ed  oa  the  company's  aegllgeat  pro- 
motion of  one  to  be  ctmdnctor,  witnesses  were 
asked  whether  tbe  company  examined  persons 
promoted  to  be  conductor,  error  In  not  striking 
witnesses'  nonrespon^ve  answers  that  "they 
were  not  examined  when  they  were  promoted 
was  li&rmless,  where  it  was  practically  admitted 
that  the  first-mentioned  conductor  was  not  ex- 
amined. 

tEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4164 ;  Dec.  Dig.  S  1051.*] 

6.  Appeai,  and  Ebbob  (I  1061*)  —  Habmush 
Ebbob— Admission  of  Evidence. 

In  an  action  against  a  railway  company  for 
negligent  death,  any  error  in  receiving  evioencs 
that,  when  a  new  schedule  with  rules  governing 
trainmen  printed  thereon  was  issued,  the  rales 
were  not  explained  to  an  engineer  and  a  con- 
ductor was  harmless,  where  It  appeared  the 
same  rules  had  been  In  effect  previously. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  fi  1051.*] 

7.  Appeal  and  Ebbob  (S  1068*)  —  Habhuss 
Ebbob— Refusal  of  Instructions. 

In  an  action  against  a  railway  company 
for  negligent  death,  caused  by  a  conductor's  Ii^ 
competency,  any  error  in  refuaing  an  instroetion 
that  it  was  unneceflsarr  to  Instruct  him  as  to 
rules  governing  trains,  if  he  had  proved  by  Us 
conduct  that  he  understood  all  the  roles  and 
was  competent,  was  harmless,  where  tbe  jaiy 
found  that  be  was  incompetent,  and  where  it  did 
not  awear  tl»t  be  had  ever  been  prevloosly 
placed  in  a  ritnatloa  like  that  confronting  him 
at  the  time  of  the  accident. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4230;  Dec.  Dig.  f  1068.*] 

8.  Appeal  and  Ebbob  <{  1068*)  —  HABMUtss 
Ebbob— Refusal  of  Instbuctions. 

In  an  action  against  a  company  for  ao  em- 
ploye's negligence,  any  error  In  refusing  an  in- 
struction that  the  company  was  not  negligent 
in  failing  to  examine  the  employ^  as  to  his  com- 
petently, if  bis  former  employer,  tbe  company's 
predecessor  recommended  him,  was  harmless. 


•Per  otlier  easM  sM.sam*  twla  and  section  MUMBOR  la  Dec.  ft  Am.  Digs.  1907  to  dat*.  ft  Bepottsr  ladaxM 
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wbere  the  jnir  found  that  the  predecessor  did 
not  Tecommend  him. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  DIb-  I  4230;  Dec.  Dig.  {  1068.*] 

In  Bank.  Appeal  from  Superior  Court, 
Humboldt  County;  W.  G.  Hunter,  Judge. 

Action  by  Myrtle  Lowe  and  otbera  against 
the  San  Francisco  &  Northwestern  Railway 
Company.  From  a  Judgment  for  plaintiffs, 
and  from  an  order  denyii^  a  new  tilal,  de- 
fendant appeals.  Affirmed. 

GUlett  ft  Cutler,  for  appellant  Henry  L. 
Ford,  Ii.  F.  Bnniell,  and  J.  F.  Quinn,  for  re- 
spondents. 


ANGBLLOTTI,  J.  This  Is  an  appeal  from 
a  judgment  for  plaintiffs,  and  an  order  deny- 
ing defendant's  motion  for  a  new  trial,  In 
an  action  brought  by  the  surviving  wife  and 
minor  children  of  Henry  S.  Lowe,  deceased, 
against  defendant,  to  recover  the  damages 
resulting  to  them  from  the  death  of  said 
Lowe,  such  death  being  alleged  to  have  been 
caused  by  the  negligence  of  defendant. 

Lowe  was  killed  In  the  collision  described 
In  the  opinion  In  Still  et  al.  t.  San  Francisco 
A  Northwestern  Railway  Company  (S.  F. 
4,605,  this  day  filed)  98  Pac  672.  He  was  at 
that  time  employed  as  a  brakeman  on  regu- 
lar freight  train  No.  5,  under  Conductor 
Clark.  The  claim  of  plaintiffs,  as  in  the 
Still  Case,  was  that  Clark  was  Incompetent 
to  act  as  such  conductor  for  the  reason, 
shown  In  that  case,  that  his  Incompetency 
was  the  cause  of  the  accident,  and  that  de- 
fendant had  neglected  to  use  ordinary  care 
In  bis  selection  as  such  conductor.  Accord- 
ing to  the  record  before  ns,  learned  counsel 
for  defendant  are  in  error  In  their  statement 
that  there  was  no  allegation  In  the  complaint 
of  defendant's  failure  to  exercise  due  care 
In  the  original  selection  of  Clark  as  con- 
ductor, and  that,  according  to  the  complaint, 
the  claim  was  singly  that  defendant  had  re- 
tained an  Incompetent  servant  after  knowl- 
«dge  of  bis  Incompetency,  it  tteing  alleged 
In  paragraph  9  of  tbe  first  count  of  the  com- 
plaint, that  the  defendant  "did  carelessly 
and  n^Ugently  employ  and  retain  said  Peter 
Clark  In  Its  employ."  Tbe  answers  to  the 
special  Issues  submitted  to  the  Jury  show 
that  the  Jury  adopted  the  theory  that  defend- 
ant was  negligent  In  the  selection  of  Clark 
to  act  as  conductor  of  freight  train  5.  At  the 
conclusion  of  plaintiffs  case  a  motion  for 
nonsuit  was  made,  on  the  ground  that  plain- 
tiffs bad  not  made  a  sufficient  case  for  the 
Jury  on  the  claim  of  incompetency  on  the 
part  of  Clark,  and  the  failure  of  defendant 
to  ose  ordinary  care  In  his  selection,  and 
the  ruling  of  the  trial  court  denying  this  mo- 
tion Is  assigned  as  error.  It  Is  not  necessary 
to  determine  whether  the  trial  court  erred 
in  this  ruling.  The  motion  for  nonsuit  hav- 
ing been  denied,  defendant  proceeded  with 


Its  defense,  and  Introduced  much  evidence. 
If  all  tbe  evidence  given  on  tbe  trial  by  both 
plaintiffs  and  defendant,  considered  together, 
sufficiently  supports  the  verdict,  "the  order 
denying  the  motion  for  a  nonsuit  will  not 
be  disturbed,  however  weak  the  case  may 
have  been  at  the  time  plaintiff  ■  closed  bis 
evidence."  Scrivani  v.  Dondero,  128  Cal. 
31,  60  Pac.  463 ;  Williams  t.  Long,  139  Cal. 
186,  189,  72  Pac.  911.  The  rale  Is  well  set- 
tled that,  If  a  motion  for  nonsuit  for  want  of 
testimony  upon  any  material  fact  has.  been 
erroneously  overruled,  and  the  defendant  pro- 
ceeds and  supplies  the  defect  by  evidence 
which  he  himself  Introduces,  the  error  com- 
mitted In  overruling  the  motion  Is  waived. 
Elmore  v.  Elmore,  114  Cal.  516,  519,  46  Pac. 
458;  Higglns  v.  Ragsdale,  88  Cal.  219,  23 
Pac.  316;  VIca  Valley,  etc.,  R.  R.  v.  Mans- 
field, 84  Cal.  560,  565,  24  Pac.  145;  Schles- 
slnger  v.  Mallard,  70  Cal.  326,  834,  11  Pac. 
728 ;  Abbey,  etc..  Association  t.  Willard,  48 
Cal.  614,  617. 

Under  these  circumstances,  the  principal 
question  on  this  appeal  is  the  same  as  that 
presented  In  the  Still  Case,  viz..  Was  the 
evidence  given  on  the  trial  sufficient  to  sup- 
port the  conclusion  of  the  Jury  that  Clark 
was  Incompetent  to  act  as  conductor  of  tbe 
train,  that  tbe  accident  was  caused  by  his 
Incompetency,  and  that  the  defendant  elthei* 
knew  of  such  Incompetency,  or  would  have 
known  of  It  If  it  had  used  ordinary  care  In 
the  matter  of  his  selection  for  that  employ- 
ment? The  rules  of  law  applicable  In  the 
consideration  of  these  questions  have  been 
sufficiently  stated  in  the  opinion  In  the  other 
case,  and  need  not  be  again  stated  here.  Tbe 
evidence  given  on  the  trial  as  to  the  circum- 
stances and  cause  of  the  accident,  the  prior 
experience  and  reputation  of  Clark  as  an 
employe  of  a  railroad  company,  the  time  and 
circumstances  of  his  employment  by  defend- 
ant on  the  road  wbere  the  accident  occurred, 
his  promotion  to  the  position  of  conductor  of 
tbe  gravel  train,  and  bis  subsequent  assign- 
ment as  conductor  of  freight  train  5,  and  his 
experience  thereon  prior  to  the  accident, 
and  tbe  Inquiries  made  and  information  re- 
ceived by  defendant  in  relation  to  him  prior 
to  his  selection  as  conductor,  was  substantial- 
ly the  same  as  that  given  In  tbe  Still  Case. 
In  one  or  two  particulars  defendant's  case 
was  somewhat  weaker  than  la  the  Still  Case. 
For  Instance,  Clark,  who  was  at  tbe  time  of 
the  trial  in  the  employ  of  defendant,  was 
not  called  as  a  witness  at  ail,  and  the  evi- 
dence of  Joseph  Still  as  to  the  statement 
made  by  Clark  at  Cousins'  switch;  when  he 
ordered  his  engineer  to  proceed  north  with 
bis  train,  being  the  same  statement  testified 
to  in  tbe  Still  Case,  was  not  contradicted  by 
any  witness.  Taking  all  the  evidence  to- 
gether, we  are  satisfied,  for  the  reasons  stat- 
ed in  tbe  opinion  In  the  Still  Case,  that  it 
cannot  be  held  that  there  was  not  sufficient 
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evidence  to  Bustaln  the  condnslons  of  the  i 
jury  and  the  trial  Judge.  | 
Certain  rulings  In  the  matter  of  evidence 
are  assigned  as  error.  Witness  Roller,  who 
had  been  promoted  from  brakeman  to  con- 
doctor,  was  asked  if  he  knew  whether  or  not 
the  defendant  "examined  their  conductors 
la  promoting  them  from  brakeman  to  the 
position  of  conductor."  This  was  objected  to 
by  defendant,  and  the  objection  overruled, 
whereupon  tiie  witness  answered,  "Well,  I 
don't  know  about  any  one  else,  hut  they 
never  examined  me."'  A  motion  to  strike  out 
the  answer  as  not  responsive,  incompetent, 
and  irrelevant,  was  denied.  Witness  Joseph 
Still,  who  said  be  had  acted  as  conductor 
on  some  special  occasions,  was  asked  a  simi- 
lar question,  and,  over  objection,  answered, 
"Well,  I  never  was  examined  upon  the  rules," 
and  a  motion  to  strike  out  the  answer  as  not 
responsive,  incompetent,  irrelevant,  and  imma- 
terial was  denied.  It  may  l>e  conceded  that 
the  motions  to  strike  out  these  answers 
should  have  been  granted.  But  we  do  not 
see  how  they  could  have  prejudiced  defend- 
ant Their  utmost  effect  was  to  tend  to  show 
that  defendant  had  not  examined  Clark  pri- 
or to  selecting  him  as  a  conductor.  Defend- 
ant did  not  claim  that  it  had  examined  him. 
It  introduced  evidence  showing  all  that  It 
had  done  In  the  way  of  acquiring  Informa- 
tion as  to  his  qnallflcations,  relying  on  that 
as  sufficient  to  have  warranted  It  In  assum- 
ing that  he  was  competent,  and  there  was 
no  Intimation  that  It  had  attempted  to  ex- 
amine Giark  himself.  It  was  thus  practical- 
ly an  admitted  fact  that  he  had  not  been  so 
examined,  and  the  refusal  to  strike  out  the 
answers  of  Bolley  and  Still  to  the  effect  that 
they  bad  not  been  examined  was  a  mere  tech- 
nical error  not  warranting  reversal.  Nor, 
assuming  the  objections  to  have  been  good, 
can  we  see  any  prejudicial  effect  to  defend- 
ant in  the  evidence  of  Mr.  Porter,  defend- 
ant's vice  president  and  general  manager,  to 
the  effect  that,  at  the  time  the  new  schedule 
of  October  Sth  with  the  rules  printed  there- 
on was  given  to  Clarli;  and  his  engineer,  Mr. 
Thayer,  the  rules  were  not  explained,  and 
that  he  did  not  instruct  the  trainmaster  to 
construe  those  rules  to  Messrs.  Clark  and 
Thayer.  It  clearly  appeared  that  the  same 
rules  bad  been  In  existence  and  printed  on 
the  prior  schedule  in  the  hands  of  the  em- 
ployes for  some  three  months  preceding,  and 
it  is  anreasonable  to  assume  that  any  infer- 
ence of  negligence  may  have  been  drawn  by 
Qie  jury  from  the  mere  fact  that,  when  re- 
printed on  a  new  time-table,  the  employes 
were  not  further  instructed  regarding  the 
same. 

There  was  no  prejudicial  error  in  the  re- 
fusal to  give  certain  Instructltms. 

The  requested  instruction  5  was  one  relative 
to  the  matter  of  instmctlng  Clark  in  the 
rules,  and  telling  tlie  Jury  that,  If  they  found 
certain  facts  to  exist,  there  was  no  necessity 
for  any  ■tidi  InBtroctlui,  and  the  defendant 


[  was  not  negligent  In  failing  to  give  It,  or  In 
I  examining  him  as  to  said  rules.   AmoofC  the 
facts  so  set  forth  was  the  following:  That 
Clark  had,  during  the  time  he  was  employed 
as  conductor  prior  to  the  accident,  "proved  by 
his  conduct  and  management  of  said  trains 
that  he  thoroughly  understood  all  of  defend- 
ant's rules,   •    •    *   and  that  he  *a8  per- 
fectly competent  to  manage  the  trains  as  a 
conductor  thereof."   The  finding  of  the  Jury 
on  the  issue  of  Incompetency  disposed  of  the 
necessity  for  this  Instruction,  assuming  It  to 
be  a  correct  statement  of  the  law.   Under  the 
facts  of  this  case  that  finding  necessarily  Im- 
plied that  Clark  had  not  "proved"  by  his 
conduct  and  managemoit  of  trains  tliat  "he 
thoroughly  understood  all  of  its  rules,"  and 
"that  he  was  perfectly  competent  to  manage 
the  trains  as  a  conductor  thereof."    If  the 
evidence  as  to  Clark's  service  during  the  few 
weeks  prior  to  the  accident  was  such  as  to 
prove  that  he  in  fact  thoroughly  understood 
all  the  rules,  and  was  perfectly  competent  to 
manage  tlie  trains,  the  finding  of  tncomiie- 
tencj  could  not  be  held  to  be  sustained.  As 
we  said  in  the  Still  Case,  the  evidence  as  to 
his  experience  as  a  conductor  was  not  such  as 
to  require  the  conclusion  that  he  had  ever 
been  confronted  with  such  a  situation  as  can- 
fronted  him  on  the  day  of  the  acddent,  or 
that  he  ever  understood  the  effect  of  a  "meet 
order"  as  against  the  printed  rules  relating 
to  r^lar  schedule  trains.    The  most  that 
can  be  said  for  defendant  on  that  proposition 
is  that  there  was  a  conflict  In  the  evidence, 
which  has  been  determined  by  the  Jury  In 
favor  of  plaintiffs. 

The  requested  instruction  6  was  one  to  the 
effect  that.  If  Clai^  was  in  the  employ  of  the 
predecessor  of  defendant,  and  said  former  em- 
ployer "rec<Mnmended  him  to  the  def«idant  as 
a  saf^  careful,  competent  employ^  to  take 
charge  of  trains,  then  It  was  not  negligence, 
on  the  part  of  defendant,  if  It  failed  to  ex- 
amine said  Clark  as  to  his  said  competency 
at  the  time  he  entered  Its  employ."  Beard- 
less of  other  points  made  against  this  Instruc- 
tion, the  refusal  to  give  it  was  not  prejudicial. 
In  response  to  a  special  question  submitted  to 
it,  the  jury  found  that  the  former  ^ployer 
of  Clark  did  not  reconunend  him  as  a  compe- 
tent person  to  act  as  conductor  on  one  ot  Its 
trains.  This  finding  is  specially  attacked  by 
learned  counsel  for  defendant  as  not  having 
support  in  the  evidence,  bnt  we  cannot  so 
hold.  The  recommendation  Implied  hy  the 
proposed  Instruction,  and  the  questlm  sub- 
mitted to  the  Jury,  was  one  to  the  effect  that 
Clark  not  only  was  competent  and  reliable 
within  the  lines  of  his  knowledge  and  experi- 
ence, but  that  he  had  an  adequate  knowl- 
edge as  to  the  rules  and  orders  under  whidi 
trains  were  operated  on  that  road — a  soffldent 
knowledge  to  enable  him  to  understand  and 
apply  the  printed  rules  and  orders  that  mlgbt 
be  given  to  him  hi  the  course  of  his  employ- 
ment. The  effect  of  the  evidence  as  to  the 
nature  of  the  recommendatloa  of  Mr.  Bow. 
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tbe  tralnmaater  of  the  former  employer,  was 
discassed  in  the  opinion  la  tbe  Still  Case. 

The  requested  Inatmctloii  3  was  substan- 
tially that,  If  Clark  was  competent  to  act  as 
conductor  when  employed  In  that  capacity, 
defendant  could  not  be  found  ^Ity  of  neg- 
ligence in  having  failed  to  examine  bfm  as  to 
his  competency  as  to  rules'and  time-tables,  or 
In  fallhig  to  instruct  htm  therein.  The  alleged 
error  In  refusing  to  give  this  instmctlon  Is 
disposed  of  by  the  finding  of  IncMupetency. 

What  has  been  said  in  reference  to  tbe  re- 
quested Instmctlon  6  Is  ai^Hcable  to  the  re- 
fusal to  glTe  requested  Instruction  18,  wblcb 
was  an  Instruction  to  the  effect  that  defend- 
ant was  not  n^Iigent  in  employing  Clark  as 
conductw.  If,  among  other  things,  bis  former 
employers  recunmended  blm  "as  t  competent 
man  to  act  as  conductor." 

Tbe  Judgment  and  order  denying  a  new 
trial  are  affirmed. 

We  concur:  BEIATTT.  O.  J.;  SHAW,  J.; 
fiLOSS,  J.;  LORIOAN,  J.;  HEN8HAW,  J. 


PBOFLB  T.  OBINNBUL.   (Gr.  102.) 

(Court  of  Apneal,  Second  District,  Califoniia. 
Oct  27,  1908.    Rehearioff  D«)ied  by  Su- 
preme Court  Dec  21,  1008.) 

1.  iNnicnOIfT  AND  ImrOBUATIOR  (I  154*)— 
OBJEonoHS— Waives— InriBulTiEs  os  Face 
W  iKDicTUEHT— Subjects  op  Deuubkeb. 

Failure  to  demur  or  move  In  arrest  of 
Judgment  waives  those  Infirmities  on  tbe  face 
of  an  Indictment  whidt  are  snl^ect  to  special 
demurrer. 

[Ed.  Note.— For  other  cases,  see  lodlctment 
and  Information,  Cent  Dig.  |  601;  Dec.  Dig. 
»  164.»] 

2.  iNDICTHKnT  AND  INFOSHATION   (|  154*)— 

Waivib  or  Objections- Failusb  to  State 
OirsnaB. 

Falinrs  to  donar  or  move  in  arrest  of  judg- 
ment does  not  valve  an  objection  that  an 
Indictment  states  no  offense. 

[Bd.  Note.— For  other  eases,  see  Indictment 
and  InformatioB,  Cent.  Dig.  |  601;  Dee.  Dig. 
»164.*] 

8.  IAWDNBSS  (S  6*)— iRDIOniENT. 

Pen.  Code,  |  228,  makes  It  a  felony  to 
commit  any  lewd  or  lasdvlons  act,  other  than 
the  acts  constituting  other  crimes,  provided  for 
in  part  2  of  the  Code,  upon  or  with  the  body, 
or  any  part  or  member  thereof,  of  a  child  under 
14  years  of  age.  Ad  Indictment  alleged  that 
defendant  did  "lewdly  commit  a  lewd  and 
lascivions  act  with  the  body  of  a  child,"  etc 
It  did  DOt  spedfy  the  act,  nor  state  that  the 
act  was  one  not  constituting  a  crime  pro- 
vided for  in  part  2  of  the  Code.  Heid,  that  the 
indietmsBt  was  Cataily  defective. 

[Bid.  Note.— For  otiier  eases,  see  Lewdness, 
Dec-  Dig.  I  5.*] 

Appeal  from  Snperlor  Court,  San  Diego 
Cbunty;  N.  H.  Oonklin,  Judge. 

H.  S.  Grinnell  was  convicted  of  a  violation 
of  Pen.  Code,  |  288,  and  he  appeals  from 
tbe  judgment,  and  from  an  order  denying  a 
motion  for  a  new  trlaL  Reversed. 


L.  E.  Dadman,  for  appellant  IT.  S.  Webb, 
Atty.  Gen.,  and  Oeo^  Beebe,  Deputy  Atty. 

Geo.,  for  the  People. 

SHAW,  J.  Defendant  was  convicted  tin- 
der an  Indictment  charging  him  with  the  of- 
fense defined  In  section  288  of  the  Penal 
Code.  He  appeals  from  the  Judgment  and 
an  order  denying  his  motion  for  a  new  trial. 

At  the  trial  the  defendant  interposed  an 
objection  to  the  introduction  of  evidence,  up- 
on the  ground  that  the  facts  stated  in  tbe 
Indictment  did  not  constitute  a  public  of- 
fense, which  objection  was  overruled.  Said 
section  288  is  as  follows:  "Any  person  who 
shall  willfully  and  lewdly  commit  any  lewd 
or  lascivious  act  other  than  the  acts  con- 
stitutlntr  other  crimes  provided  for  In  part 
two  of  this  Code  upon  or  with  the  body,  or 
any  part  or  member  thereof,  of  a  child  under 
the  age  of  fourteen  years,  with  the  Intent 
of  arousing,  appealing  to,  or  gratifying  the 
lust  or  passions  or  sexual  desires  of  aucb 
person  or  of  such  child,  shall  be  guilty  of  a 
felony  and  shall  be  Imprisoned  In  the  state 
prison  not  less  than  one  year."  The  allega- 
tion in  the  Indictment  Is  that  the  defendant 
"did  willfully  and  lewdly  commit  a  lewd 
and  lascivious  act  upon  and  with  the  body 
of  a  child  under  the  age  of  14  years,  •  *  * 
with  tbe  intent,"  etc  Bespondent  contends 
that  defendant's  failure  to  demur  to  the  in- 
dictment, or  move  In  arrest  of  Judgment, 
constitutes  a  waiver  of  all  inflrmltleB  appear- 
ing upon  the  face  of  tbe  indictment  We 
may  concede  this  to  be  true  as  to  those  de- 
fects which  are  the  subject  of  a  special  de- 
murrer, but  neither  n^ect  to  demur,  nor 
the  absence  of  a  motion  in  arrest  of  Judg- 
ment can  be  deemed  a  waiver  of  an  objec- 
tion based  upon  the  ground  that  tbe  Indict- 
ment does  not  state  a  public  offense.  Section 
1012,  Pen.  Code.  As  said  In  People  v.  Smith. 
108  Cal.  663,  87  Pac  616:  "This  was  a  de- 
fect which  was  not  waived  by  a  failure  to 
demur,  but  one  which  went  to  the  very  es- 
sence of  the  cause  of  action,  and  wblch 
might  be  raised  at  any  point  In  the  progreaa 
of  the  case." 

Section  16  of  the  Penal  Code  defines  a 
public  offense  as  "an  act  committed  or  omit- 
ted In  violation  of  a  law  forbidding  or  com- 
manding it  •  •  • "  The  Indictment  pur- 
ports to  charge  defendant  with  the  crime 
designated  in  said  section  288,  but  does  not 
attempt  to  specify  the  particular  acts  which 
defendant  must  have  committed  in  order  to 
warrant  his  conviction.  Nor  do«i  It  describe 
tbe  offense  substantially  In  the  language  of 
tbe  statute,  in  ttiat  It  falls  to  state  the  act 
committed  was  not  one  constituting  some 
other  crime,  provided  in  part  1  of  the  Penal 
Code  (erroneously  designated  part  2).  Peo- 
ple V.  Bradford,  1  Gal.  App.  41,  81  Pac.  712. 
It  is  only  lewd  and  lascivious  acts  other 
than  ttie  acts  emteaoed  In  those  other  crimes 


"Var  other  oaass  sea  hum  topia  and  saetlOB  NUHBBR  la  Dae.  A  Am.  Dlgi-  1M7  to  data,  ft  Raportar  InOazaa 


Digilized  by 


Google 


682 


9S  PAOnnO  REPOBTBB. 


(GaL 


which  constitute  a  public  offense  under  said 
section.  The'  acts  referred  to  in  the  excep- 
tion *'other  than  the  acts,"  etc.,  are  descrip- 
tive of  and  define  the  olteaae.  Hence  the 
Indictment,  In  order  to  state  the  offense, 
must,  nnless  It  appear  from  particular  acts 
described  therein,  negative  any  conclusion 
that  the  acts  which  defendant  is  charged 
with  committing  are  those  embraced,  in  the 
exception.  "The  question  is  whether  the  ex- 
ception is  so  Incorporated  with  and  becomes 
a  part  of  the  enactment  as  to  constitute  a 
part  of  the  definition  or  description  of  the 
offense;  for  It  Is  immaterial  whether  the  ex- 
ception or  proviso  be  contained  In  the  en- 
acting clause  or  section,  or  be  introduced  in 
a  different  manner.  It  is  the  nature  of  the 
exception,  and  not  Its  location,  which  deter- 
mines the  question.  Neither  does  the  ques- 
tion depend  upon  any  distinction  between 
the  words  'provided'  or  'except,'  as  they  may 
be  used  In  the  statute.  In  either  case  the 
only  Inquiry  arises  whether  the  matter  ex- 
cepted, or  that  which  is  contained  In  the  pro- 
viso, Is  so  Incorporated  with  as  to  become, 
In  the  inanner  above  stated,  a  part  of  the 
enacting  clause."  State  v.  Abbey,  29  Vt. 
60,  67  Am.  Dec.  754;  Ex  parte  Homef  (Cal.) 
97  Pac.  891. 

Defendant  is  entitled  to  the  benefit  of  any 
inference,  reasonably  deduclble  from  the 
facts  charged,  consistent  with  his  Innocence. 
The  indictment,  neither  by  a  particular  de- 
scription of  the  act,  nor  by  describing  the  of- 
fense substantially  in  the  language  of  the 
statute,  charges  defendant  with  committing 
t3ie  lewd  and  lascivious  acts  described  in  the 
statute  as  constituting  the  crime,  and  for 
this  reason  falls  to  state  a  public  offense. 

The  judgment  and  order  appealed  from 
are  reversed. 


We  concur: 
GART,  J. 


ALLEN,    P,    J.;  TAG- 


PEOPLE  T.  JOHNSON.    (Cr.  128.) 
(Court  of  Appeal,  First  District,  California. 
Oct.  27,  1908.) 

1.  WriNEssEs  (S  61*)  — CoicpBTiNOT— Hus- 
band AND  WlFB. 

Under  Pen.  Code,  {  1322,  providing  that 
neither  husband  nor  wife  shall  be  a  competent 
witness  for  or  against  the  other,  except  with 
ttw  consent  <^  both,  or  in  case  of  criminal  vio- 
lence npon  one  by  the  other,  if  witness  was 
the  wife  of  defendant  at  the  time  of  an  assault, 
she  Is  competent  to  testify ;  but,  if  she  was  not 
then  his  wife,  but  became  such  thereafter,  she 
is  incompetent  without  hii  consent 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Dec  Dig.  i  61.*} 

2.  Cbiuinai,  Law  (|  1169*)— Afpeai.— Hauc- 

LEBS  I^BBOB^ADUISSION  OF  EvinXNCB. 
Where  it  does  not  appear  whether  defend- 
ant's wife  was  such  at  the  time  of  an  assault 
with  intent  to  murder,  and  therefore  whether 
she  was  competent  or  not  as  a  witness,  and 
she  gave  no  testimony  on  the  trial  for  the  as- 


sault against  him,  defendant  was  not  injured 
because  she  was  sworn  and  aslced  whether  she 
was  bis  wife  at  the  time  of  the  assanlt,  to  which 
she  replied  that  she  could  not  lemember. 

[Ed.  Note.— For  other  cases,  see  Crimioal 
Law,  Dec.  Dig.  |  1169.»] 

3.  Cbiuihal  Law  (6  1110*)  —  Appkai,  —  Ke- 

TIKW. 

An  amendment  of  the  bill  of  exceptions 
cannot  tie  allowed  under  rule  14  of  rules  of  the 
Supreme  Court  (78  Pac.  x),  providing  that,  if 
there  is  an  error  or  defect  in  the  transcript  the 
proper  clerk  may  be  required  to  certify  to  the 
Supreme  Court  the  whole  or  part  of  tlie  rec- 
ord, and  the  appeal  be  deteraiined  upon  the 
amended  record,  where  to  do  so  woula  not  be 
to  review  the  trial  court's  action,  but  to  pass 
upon  a  different  case. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Dee.  Dig.  1 1110.*] 

4.  GaniiKAL  Law  (S  1208*)— IPuhibhucnt— 

DiSCBETION  OF  COTTBT. 

The  severity  of  the  sentence  and  the  plaung 
of  defendant  on  probation  rest  in  the  sound  dis- 
cretion of  the  tnal  court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
T^w,  Dec  Dig.  {  1208.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  William  P.  Law- 

lor.  Judge. 

William  Johnson  was  convicted  of  an  as- 
sault with  intent  to  murder,  and  from  the 
Judgment,  an  order  denying  a  new  trial,  an 
order  denying  probation,  and  the  sentence, 
he  appeals.  Affirmed. 

Daniel  O'Connell  and  Milton  T.  U'Ben,  for 
appellant   Attorney  General  Webb,  tar  the 

People. 

KERRIGAN,  J.  The  defendant  was  con- 
victed of  the  crime  of  assault  to  commit 
murder,  and  was  sentenced  to  the  peniten- 
tiary for  the  term  of  10  years.  This  appeal 
is  from  the  judgment,  the  order  denying  de- 
fendant's motion  for  a  new  trial,  the  order 
denying  probation,  and  from  the  sentence. 

It  is  claimed  that  the  trial  court  commit- 
ted error  in  permitting  a  certain  witness  to 
be  sworn  and  to  be  asked  whether  she  was 
the  wife  of  appellant  (defendant).  After  bar- 
ing been  sworn,  no  testimony  on  the  subject 
having  yet  been  introduced,  the  district  at- 
torney, over  the  objection  and  exception  of 
the  appellant,  a8l£ed  the  witness  whether  or 
not  she  was  the  wife  of  the  appellant  at  the 
time  of  the  alleged  assault,  to  which  ques- 
tion she  responded  that  she  could  not  re- 
member, whereupon  the  district  attorney  an- 
nounced that  he  did  not  wish  to  further 
question  the  witness,  and  she  gave  no  other 
testimony.  Section  1322  of  the  Penal  Code 
declares:  "Neither  husband  or  wife  is  a  com- 
petent witness  for  or  against  the  other  in 
a  criminal  action  or  proceeding  to  wtilch  one 
or  both  are  parties,  except  with  the  consent 
of  both,  or  in  case  of  criminal  violence  npon 
one  by  the  other.  •  •  • "  Under  this  sec- 
tion, as  constrned  In  People  v.  Curlale,  l^tT 
Cal.  534,  70  Pac.  468.  39  L.  R.  A.  588,  It 
the  witness  was  the  wife  of  appellant  at  the 
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time  of  ttie  assatilt,  she  was  competent  to 
testify;  whereas,  if  she  was  not  his  wife 
at  the  time,  bnt  (as  la  claimed  In  ai^llanf  s 
t>rlef)  became  such  afterward,  abe  could  not 
have  testified  for  or  against  appellant  with- 
-out  his  consent  But  the  record  In  this  case 
— and  even  the  suggested  diminution  of  the 
Teoord — fall  to  show  whether  the  witness  was 
the  wife  of  appellant  at  the  time  of  the  as- 
sault, and  therefore  whether  she  was  com- 
petent or  not  as  a  witness,  and,  as  she  gave 
no  testimony  against  him,  we  are  unable  to 
eee  wb^rela  he  was  at  all  injured. 

A  diminution  of  the  record  has  been  sug- 
gested, and  It  Is  asked  that  the  court  permit 
the  bin  of  exceptions  to  be  amended  by  In- 
■eertlng  therein  certain  testimony  under  rule 
14  of  this  court  (144  Cal.  xItI,  78  Pac.  i), 
providing  that,  where  there  la  an  error  or 
defect  in  the  transcript,  the  proper  clerk 
may  be  required  to  certify  to  the  appellate 
court  the  whole  or  part  of  the  record,  but 
the  court  has  no  power  to  vary  or  amend 
the  transcript  Itself.  Campbell  v.  Coburn,  77 
Cal.  36,  18  Pac.  860;  Thompson  v.  Patterson, 
M  Cal.  546;  Hanna  v.  r>e  Garmo,  140  Cal. 
174,  73  Pac.  830;  Hayne  on  New  Trial  & 
Appeal,  vol.  2,  i  283.  If  we  should  allow  the 
proposed  amendment,  and  then  determine  this 
appeal  upon  the  amended  record,  we  would 
not  be  reviewing  the  action  of  the  trial 
court,  but  would  be  passing  upon  a  different 
case.  Satterlee  v.  Bliss,  36  Cal.  521 ;  Rogers 
T.  Tennant.  45  Cal.  186.  It  may  not  be  Im- 
proper to  say  that  we  have  examined  the  tes- 
timony which  It  Is  alleged  was  Inadvertently 
omitted  from  the  bill  of  exceptions,  and  we 
are  of  the  opinion  that  If  the  testimony  had 
been  Incorporated  therein  our  conclusion 
would  be  the  same,  namely,  that  the  court 
-committed  no  error  in  regard  to  the  examina- 
tion of  the  wife  of  tbe  appellant 

Appellant  further  claims  that,  Tipon  the 
showing  made,  the  sentence  was  too  severe, 
and  that  he  should  have  been  placed  on 
probation.  Witbont  dlscnBSlng  these  matters 
at  any  greater  length  than  counsel  has,  we 
will  say  that  in  our  opinion  these  contentions 
■are  without  merit  They  concern  matters 
which  rested  In  the  sound  discretion  of  the 
trial  court  whldi  discretion  does  not  appear 
to  have  been  abused. 

The  Judgment  and  orders  an>caled  from 
are  affirmed. 

We  concur:  COOFBR,  P.  J.;  HALL,  J. 


PEOPLE  V.  HIGGIN8.    (Cr.  78.) 
(Court  of  Appeal,  Third  District,  California. 
Oct  31.  1908.) 

1.  CaiMfNU.  Law  (|  1171*>— Appbai.  and  Eb- 
BOB— Habhubs  EIbbob— Abquubnt  ot  Coun- 

BBL. 

It  was  not  grouDcl  for  reversal  of  the 
•conviction  that  the  district  attorney  in  his  argu- 


ment referred  to  the  failure  of  accused  to  tes- 
tify, where  the  evidence  was  convincing,  and 
the  court  promptly' and  dearly  instructed  the 
jury  that  they  could  draw  no  inference  from 
tbe  silence  of  accused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  EMg.  f  8127;  Dec  Dig.  (  mi.*] 

2.  BUBOLABT  (S  46*>— iHSTBDCTIIOnS. 

On  a  prosecution  for  bunlary  an  Instme- 
tion  that  if  defendant  made  uM  entry  chafed 

"In  the  Dighttime,  between  sunset  and  sunrise," 
he  should  be  convicted,  was  not  erroneous  on 
the  gronnd  that  it  took  from  the  jury  tbe  ques- 
tion whether  the  burglary  was  effected  in  the 
nighttime,  but  the  instruction  was  proper  as 
declaring  as'  a  matter  of  law  tbe  meaning  of 
"nighttime"  as  defined  by  Pen.  Code,  S  463. 

[Ed.  Note. — For  other  cases,  see  Burglary, 
Cent  Dig.     114;  Dec  Dig.  9  46.*] 

Appeal  from  Superior  Court,  Sonoma  Coun- 
ty ;  E^mett  Seawell,  Judge. 

Charles  Illgglns  was  convicted  of  burglary, 
and  he  appeals  from  the  Judgment  and  from 
an  order  denying  a  motion,  for  a  new  trial. 
Affirmed. 

H.  W.  A.  Weske,  for  appellant  U.  8. 
Webb,  Atty.  Gen.,  for  the  People. 

HABT,  J.  Tbe  defendant  was  convicted  of 
the  crime  of  burglary  of  the  first  degree,  and 
prosecutes  this  appeal  from  the  Jnd^ent 
and  the  ordec  denylnc  his  motkm  for  a  new 
trial. 

The  claim  for  a  reversal  of  the  Judgment  Is 
based,  principally,  upon  alleged  misconduct  of 
the  district  attorney  In  bis  address  to  the 
Jury.  Objection  is  also  urged  against  one  of 
the  instructions  given  by  tbe  court 

The  evidence  presented  by  the  record  Is 
conclusive  of  the  guilt  of  tbe  appellant.  Tbe 
place  alleged  and  proven  to  have  been  bur- 
glariously entered  by  the  accused  was  a  sa- 
loon, located  In  a  small  town  called  Bioom- 
fleld.  In  Sonoma  county.  In  addition  to  a 
number  of  strong  circumstances  pointing  to 
the  defendant's  guilt  two  witnesses  positive- 
ly testified  that  they  saw  bim  In  the  saloon 
after  tbe  proprietor  had  closed  tiie  establish- 
ment for  the  night  The  defendant  did  not 
take  the  witness  stand,  nor  did  he  offer  any 
testimony  contradictory  to  that  Introduced 
by  the  people. 

During  the  course  of  his  argument  to  the 
Jury,  tbe  district  attorney,  among  other 
things,  said:  "Then,  In  addition  to  that  was 
the  other  bottle  which  he  bas  not  yet  found, 
and  two  beer  bottles  which  were  found, 
which  correspond  with  the  bottles  wblcb  he 
had  in  atod£.  Now,  then.  It  cannot  be  pre- 
sumed for  one  moment — the  defendant  him- 
self and  no  one*  In  his  bebalf  have  seen  fit  to 
testify,  or  to  contradict — ■"  At  this  Junc- 
ture the  attorney  for  the  defendant  Inter- 
posed an  exception  to  the  remarks  of  the  dis- 
trict attorney,  whereupon  the  court  thus 
adiponlshed  tbe  Jury;  "Yes,  that  should  not 
be  referred  to  at  all.  He  Is  not  called  upon 
to  take  tbe  stand.    Gentlemen  of  the  Jury, 
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yoa  vill  oitlrelj  dlsr^ard  tbat  Ton  bare 
no  'right  to  iniec  anythliiK  by  reaatm  of  the 
matter  commented  upon.  Do  not  tonch  that, 
Mr.  Hoyla" 

In  view  of  the  oonTlncing  diaracter  of  the 
testimony  presented  by  the  people  against  the 
defendant*  we  do  not  tblnk  ve  would  be 
Jostlfled  In  holding  that  the  remarlm  of  the 
district  attorn^  Involred  misconduct  on  his 
part  prejDdldal  to  the  accused.  Dbe  dhitrlct 
attorney  had  no  ri^t  to  refer  elthw  direct- 
ly or  Indirectly  to  the  defendants  silence. 
Under  the  law  It  was  defendant «  right  either 
to  become  a  witness  to  refuse  to  take  the 
standi  and  his  omission  to  testify  could  not, 
legally,  be  the  basis  of  an  unfa^rable  Infer- 
ence against  him.  And,  In  a  case  where  the 
evidence  is  so  sUglit  that  a  verdict  either  of 
conviction  or  aogulttal  might  be  warranted, 
unfavorable  criticism  tj  the  prosecuting  of- 
ficer in  his  address  to  the  Jury  of  the  de- 
fendants omission  to  testify  In  his  own  be- 
half ou^t  to  be,  and  we  think  would  nn> 
doubtedly  be,  heUd  saflident  to  ju^iy  a  re- 
versal of  the  Judgment  In  the  case  at  bar, 
however,  under  the  evidence  as  disclosed  by 
the  recmrd,  the  jury  could  bare  consistently 
returned  no  oOiet  verdict  against  the  accused 
than  tbe  one  found.  Besides,  the  court 
promptly  and  with  deamess.lnstruded  the 
Jury  that  the  reference  by  the  district  attor^ 
ney  to  the  failure  of  ttie  d^endant  to  testify 
for  himself  was  without  legal  Jnstlflcatlon, 
and  that  no  Inference  militating  against  the 
appellant  could  lawfully  be  drawn  by  the  Jury 
flrom  tiiat  dreumstance. 

In  the  CBSB  of  the  People  v.  Amer,  96  Pac. 
401 — a  case  decided  by  this  conrt~a  slmHar 
point  was  made  by  the  appellant,  and  the 
language  of  the  district  attorney  wu  mudi 
stronger  against  the  accused  than  tiie  lan- 
guage ot  which  complaint  Is  made  here.  In 
the  opinion  of  the  court,  q;>eaklDg  through 
Justice  Burnett,  It  is  said:  "But  admitting 
-that  it  Is  error  for  the  district  attorney  to 
comment  upon  the  circumstance,  notwitb- 
standing  It  Is  wltbln  the  knowledge  of  the 
Jury,  and  It  Is  referred  to  defdidant's 
connsd  and  the  Judge  of  ttie  court,  it  la  clear 
In  the  case  at  bar  that  error  was  without 
prejudice.  This  follows  from  the  nature  of 
the  evidence  against  the  defendant  We  shall 
not  review  It  but  deem  it  suffldent  to  say 
that  it  Is  Inomcdvable  fliat  any  tatmest  Jury 
could  have  found  any  other  verdict  In  Che 
absence  of  sny  derdietton  on  the  part  of 
tbe  district  attorney.  His  objectionable  re- 
marks, In  oQier  words,  could  not  have  been 
coQsUfered  nor  used  by  tbe  Jury  to  the  prej- 
udice of  the  doCendaat"  The  foregoing  ob- 
serrations  are  peculiarly  applicable  to  tlie 
case  at  bar.  Vot  forther  autiiorltles  as  to 
the  rule  under  condd«ation,  see  3  Bncy. 


Pleadtaig  and  PracUee,  p.  725;  People  r.  He- 
Bobertx,  1  Gat  Appi  28^  81  Pac.  T85;  People 
T.  Sales,  2  Oal.  App.  540,  84  Pac  296;  State 
V.  Ahem,  64  Minn.  196,  66  N.  W.  969;  Peo- 
ple V.  Bradbury,  161  Cal.  676.  91  Pac.  4SfI. 

The  following  Is  the  Instrndlon  to  whlcti 
appdiant  objects  uprai  tlie  alleged  ground 
that  It  Involves  a  tre^tass  i^on  the  prorince 
of  the  Jury  In  that  it  deals,  so  It  is  cfaarsed. 
with  the  fads:  *'If  yon  are  satltfled  foom 
the  evldoice  bereln  b^nd  a  reasonable 
doubt  that  tbe  defendant  committed  the  crime 
diaiged  in  the  Informatlcm  herdn^  in  the 
manner  and  form  thereby  dmrged,  and  that 
be  entraed  the  said  house  and  building  with 
tbe  fdonloas  hitent  as  dialed.  In  the  nl^t- 
tlme,  during  the  period  betweoi  sunset  and 
sunrise,  then  your  verdict  should  be  burslary 
of  the  first  Hegne." 

The  crltldsm  specifically  directed  ag^nst 
the  foregoing  Instmctlon  Is  that  Its  language 
Is  sudi  that  the  question  of  fact  of  whettier 
the  bui^arlous  entry  of  the  building  was  ef- 
fected In  tbe  day  or  the  night  time  was  taken 
from  the  Jury  and  determined  by  tbe  court 
We  do  not  so  read  the  instruction.  Hie  Leg^ 
Islatnre  has  d^ned  tba  meaning  of  tbe  term 
"nl^ttlme^*  as  used  in  ctnmectlon  with  the 
conmilsslon  of  tbe  crime  of  bui^lary  (section 
463,  Pen.  Code),  and  a  trial  court  remains 
strictly  within  Its  power  and  autiiorlty  In  the 
matter  of  Instructing  a  Jury  in  such  a  case 
as  tUs  wlien  it  declares  tliat  as  a  matter  ot 
law,  the  "nUhttlme^"  as  It  la  employed  In 
that  section,  means  the  period  between  sun- 
set and  Kunrlseu  nils  Is  all  that  tlie  court 
did  in  liie  criticised  Intructlon,  and,  In  do- 
ing so,  did  not  Invade  the  province  of  the 
Jury  or  the  constitutional  rl^t  of  ttie  ac- 
cused to  have  the  Jury  alone  pass  ap<m  an 
the  questions  of  fact  in  the  caaa 

Some  contoitlott  is  also  made  that  flie  only 
direct  teetlmony  offered  against  the  accused 
was  that  of  an  accomplice,  and  that  the  dr* 
cnmstances  and  other  testimony  do  not  cat- 
roborate  said  accomplice  as  regolred  by  sec- 
tion 1111  of  tbe  Penal  Code.  As  suggested 
In  the  b^lnning  of  this  opinion,  the  testi- 
mony condnslvely  establhdies  the  defendant's 
guilt  No  doubt  one  of  tbe  witnesses  wss  an 
accomplice,  but  there  were,  as  before  obswv- 
ed,  strong  circumstances  proved  sgainst  the 
accused,  and,  moreover,  a  witness,  not  an 
accomplice,  Mrs.  Lefevre  by  name,  podtirely 
dedared  that  she  saw  the  dtfentent  In  tbe 
saloon  after  the  proprietor  had  dosed  tbe 
place  and  saw  him  light  several  matdies 
while  in  the  building. 

We  see  nothing  in  tbe  record  calling  for  s 
reversal  of  tbe  case. 

The  Judgment  and  order  are  affirmed. 

We  concur:  CHIPMAN,J.;  BDBNBTT,  J. 
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HANNON  r.  HARPER  et  al. 

SAME  T.  LELANDE  et  al.  (aT.  408. 409.) 

(Court  of  Appet.1,  Second  DUtrict,  Ohliforala. 
Oct  30^  190&) 

1.  Abateueht  dm  Revival  (|  03*)— Acnoir 
TO  Compel  Issce  or  Licbivse. 

ProceedingR  to  review  the  action  of  citr 
officials  In  revoking  plaintiff's  license  to  conduct 
ma  employment  agBacj.  and  to  compel  dty  offi- 
cials to  issue  si^eli  a  license,  which  is  a  mere 
personal  right  not  assigsable,  and  not  assets  of 
plaintiff's  estate,  abate  upon  his  death  without 
right  of  xerivw  in  his  personal  representa- 
tives. 

IBd.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Dec  Dig.  S  6&«] 

2.  Appeai.  and  Ebbob  a  883*)  —  Pabtoeb — 
Death  — Abateueht. 

^Vhere  appellant  dies  after  taking  appeals 
in  actions  which  abated  upon  his  death,  the 
appeals  will  be  dismissed;  the  records  present- 
ing mere  abstract  questions,  the  determination 
of  which  could  be  of  no  practical  benefit. 

[Ed.  Note^for  other  esses,  see  Api>eal  and 
Krron  Cent.  D^.  A  1846-lSoO;  Dec  Dig.  S 
333.'] 

Appeals  from  Superior  Court,  Los  Angeles 
County;  Chas.  Monroe,  Judge. 

Petitions  by  B.  H.  Crowley  for  a  writ  of 
review  against  A.  C.  Harper  and  others,  as 
ttie  Board  of  Police  Commtssloners  of  tlie 
City  of  Iios  Angeles,  and  for  a  writ  of  man- 
date against  H.  J.  Lelande,  as  Clerk  of  tbe 
City  of  Los  Angeles,  and  others.  From  Jodg- 
Dients  denying  tbe  petitions,  plaintiff  appeals. 
Upon  plaintiffs  death  subsequent  to  the  ap- 
peals, his  administrator,  J.  Vincent  Hannon, 
was  substituted.  Api>eals  dismissed. 

Isidore  B.  Dockweller,  for  appellant  Les- 
lie R.  Hewitt  City  Atty.,  and  John  W.  Shenk, 
Deputy  City  Atty.,  for  respondents. 

SHAW,  J.  The  first  of  the  above-entitled 
causes.  No.  408,  Is  an  appeal  from  a  judg- 
ment denying  plalntlfTs  petition  for  a  writ  of 
review  directed  to  said  defendants  in  their 
capacity  of,  and  as  constituting,  tlie  board  of 
police  commissioners  of  the  city  of  Los  An- 
geles; said  petition  being  based  upon  the  al- 
leged fact  that  said  board  had  unlawfully 
made  an  order  whereby  it  revoked  the  em- 
ployment agency  license  which  had  thereto- 
fore been  Issued  to  and  under  which  said 
Crowley  was  conducting  an  employment 
agency.  The  second  entitled  action,  No.  409, 
is  an  appeal  from  a  Judgment  denying  plaln- 
tlfTs petition  for  a  writ  of  mandate  requiring 
defendants,  as  officials  of  the  city  of  Los  An- 
geles, to  Issue  to  him  a  license  and  permit  to 
conduct  an  employment  agency  In  said  city. 
In  each  case  the  respondents  have  filed  a  mo- 
tion to  dismiss  the  appeal  upon  the  ground, 
supported  by  certificate  of  such  fact,  that 
since  tbe  taking  of  said  appeal  said  Crowley 
has  died,  and  said  right  of  action  is  not  one 
wblcb  survives  to  tbe  personal  representative 
of  said  deceased.  Tbe  administrator  of  said 
deceased  lias  been  duly  substituted  as  appel* 


taot  In  said  proceedings,  and  the  notice  of 
said  motions  duly  served  upon  him,  but  he 
has  interposed  no  objection  to  the  granting 
of  said  motions. 

Neither  case  pres«itt  a  cause  of  action 
which  survives  to  or  can  benefit  the  estate  of 
deceased.  Conceding  that  deceased  was  en- 
titled to  have  the  proceedings  of  the  board  of 
police  commissioners,  whereby  they  revoked 
his  license,  set  aside  and  annulled,  and  like- 
wise conceding  that  be  was  entitled  to  have 
issued  to  him  tbe  license  as  prayed  for  In 
bts  petition  for  writ  of  mandate,  they  were 
nerertbeless  personal  rights  and  prlvUegM 
not  assignable  and  not  assets  of  his  estat& 
Bnck's  Estate,  18B  Pa.  ST,  89  Ati.  821,  64  Am. 
St  Rep^  816.  "nie  proceedings  belong  to  Uiat 
class  of  actions  whldi,  np<m  tbe  death  of 
piaintllT,  abate  without  right  of  rerivorlntbe 
personal  representatlvie  of  tbe  deceased. 
Boose  T.  Httmblrd,  27  Md.  1.  For  tiie  reasons 
given,  tbe  records  Resent  mere  abstract  qnes* 
tlons,  the  determlnaUoD  of  wbldi  coold  be  of 
no  practical  benefit  to  any  one.  Bradley  r. 
Voorsanger,  143  Cal.  214,  76  Fac.  1031. 

Appeals  dismissed. 

We  concur:  ALLEN,  P.  J.;  TAOOART,  J. 


McDOUGALD  t.  SOUTHERN  PAC.  R.  CO. 
(Civ.  470.) 

(Court  of  Appeal,  Third  District,  California. 

Oct  27,  1908.) 

BVIOBRCS  (I  67*)— Pbbsuuptions. 

In  an  action  for  damages  to  land  from  the 
construction  of  a  railroad  embankment  thereon. 
Code  Civ.  Proc  |  1963.  subd.  82,  providing  that 
a  thing  once  shown  to  exist  Is  presumed  to 
continue  as  long  as  la  usual  with  things  of  that 
nature,  does  not  render  evidence  of  the  value 
of  tbe  land  at  the  time  of  trial  suffldent  to 
support  a  finding  as  to  the  valne  of  the  land 
at  time  the  damage  accrued. 

[Ed.  Note.— For  other  cases,  see  ElTidMie& 
Cent  Dig.  I  88;  Dec  DlgTieT.*! 

Appeal  from  Superior  Court,  San  JoaQuIn 
County ;  C  W.  Norton,  Judge. 

Action  by  Carrie  B.  McDougald  against 
tbe  Southern  Pacific  Railroad  Company. 
From  a  Judgment  for  plaintiff  defendant  ai>- 
peals.  Reversed. 

Geo.  F.  Buck  and  Buck,  Miller  &  Clark, 
for  appellant  Budd  ft  Thompson,  for  re- 
spondent 

BURNETT,  J.  The  action  was  brought  to 
recover  damages  caused  by  tbe  construction 
of  a  certain  railroad  drawbridge  and  em- 
bankment in  front  of,  and  partly  upon,  the 
premises  of  plaintiff. 

Tbe  vital  finding  upon  which  tbe  Judgment 
rests  Is :  "That  said  real  property  in  finding 
2  described  was  prior  to  and  at  the  time  of 
the  acts  of  the  defendant  hereinafter  men- 
tioned of  the  value  of  $2,624,  and  that  by 
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reason  of  the  works  acts  of  the  defend- 
ant hereinafter  mentioned  the  said  real  prop- 
erty has  been  depreciated  In  ralae,  and  plain- 
tiff has  thereby  been  and  Is  damaged  In  the 
sum  of  $1,200."  This  finding  Is  assailed  by 
appellant  as  unsupported  by  the  evidence. 
It  is  declared  that  "the  only  testimony  In 
the  record  In  regard  to  the  value  of  plain- 
tiff's property  at  that  time  is  the  testimony 
of  witness  Bogga,  and  he  placed  the  value  of 
said  property  at  said  time  at  $500."  The 
only  answer  to  this  contmtloD  made  by  re- 
spondent is  that  "the  evidence  fully  justifies 
the  findings."  We  are  not  pointed  to  any 
part  of  the  transcript  wherein  may  be  found 
any  testimony  inconslstrait  with  that  given 
by  witness  Boggs.  Our  own  examination  of 
the  record  has  served  to  confirm  the  conten- 
tion of  appellant.  Indeed,  Boggs  seems  to 
have  been  the  only  witness  who  testified  to 
the  value  of  the  property  at  the  time  men- 
tioned in  said  finding.  It  is  true  certain 
witnesses  gave  their  opinion  as  to  what  the 
property  would  be  worth  at  the  time  of  the 
trial  without  the  obstructionB  caused  by  de- 
fendant For  instance,  C  M.  Weber  was 
asked  this  question :  "What  In  your  opinion 
Is  the  market  value  of  this  tract  of  land  of 
the  plaintiff,  eliminating  from  consideration 
the  railroad  bridge  and  embankment  as 
shown  on  this  plat?"  But  the  answer  is  not 
evidence  of  the  value  of  the  property  at  the 
time  mentioned  In  said  finding,  for  the  rea- 
son that  the  trial  took  place  more  than  three 
years  afterwards.  Evidence  of  tlie  value  of 
property  to-day  cannot  be  sufficient  of  itself 
to  show  the  Talue  nearly  four  years  ago. 
There  is  no  room  for  the  presumption  of 
subdivision  32,  9  1963,  of  the  Code  of  Civil 
Procedure,  "that  a  thing  once  proved  to  ex- 
ist continues  as  long  as  is  usual  with  things 
of  that  nature,"  as  that  Is  prospective  and 
not  retrospective.  In  view  of  the  rapid  and 
radical  fluctuations  in  values  characterizing 
onr  growing  communities,  which  is  a  matter 
of  common  knowledge,  it  cannot  be  said  that 
this  evidence  is  sufficient  to  support  said 
finding.  The  court  proceeded  upon  the  tlieory 
that  damages  could  be  shown  as  of  tike  date 
of  the  trial.  Conceding  this  Tiew  to  be  cor- 
rect; nevertheleBBf  there  is  no  finding  as  to 
what  the  pnq;>ert7  would  be  worth  wiUiout 
the  obBtractlon  at  the  time  (tf  the  trlaL  In 
the  tme  respect  ttierefore  ttiere  Is  a  finding 
without  evidence,  and.  In  the  otho',  evidence 
wlOioat  any  correspondlzig  finding  or  all^a- 
tl<ni  In  the  complaint  Hence  the  jndgnmt 
laCks  adequate  support 

If  the  other  questions  discussed  arise  upon 
a  new  trial,  we  assiune  Uiat  they  will  he  cor- 
rectly decided,  and  we  deem  It  onnecessaEy 
therefore  to  consider  than. 

The  Judgment  is  reversed. 

We  concur:  OHIPMAN,  P.  J.;  HABT,  J. 


PEOPLE  V.  COOMBS.   (Gr.  7L) 
(Court  of  Appeal.  Third  District,  OaUfbmia. 
Oct  31,  1908.) 

1.  OannNAii  Xtiw  Q  1114*)— Appeal— Rbc- 
oan— Scope  op  Bxview. 

In  a  prosecution  of  an  elector  for  perjarv 
In  misstating  the  place  of  his  birth  in  an  affi- 
davit for  regist/ation,  ao  objection  that  the 
complaining  witness  is  but  a  year  older  thui 
accused,  and  that  therefore  bis  statement  in. 
the  complaint  that  accused  was  bom  at  a  desig- 
nated place  could  not  have  been  based  on  per- 
sonal knowledge,  and  must  have  been  mad* 
on  information  and  belief,  cannot  be  C(Hisider> 
ed  on  appeal,  where  the  record  falta  to  abom 
the  age  of  the  complaining  witness. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  1114.*] 

2.  CaiinNAz,  Law  ((  238*)— Pbeliminabt  Ex- 
AuiKATiOH— Evidence  to   Soppobt  Com- 

ICITUENT-  "SurFICIENT    CaUSE"  —  "PBOB- 

ABLB  Cause." 

Under  Fen.  Code,  |  872,  providing  that  if 
it  appears  from  the  examinatum  that  a  public 
offense  has  been  committed,  and  there  is  suffi- 
cient cause  to  twlieve  defendant  guilty,  the 
magistrate  must  Issue  the  commitment,  evidence 
that  accused  on  Jnne  16,  1906.  stated,  in  the 
affidavit  to  seenre  reclstration  as  a  voter,  tbat 
he  was  bom  In  England,  and  on  January  31. 
1908,  stated,  in  a  similar  affidavit,  that  he  was 
bom  in  8an  Francisco,  was  sufficient  to  Justify 
an  order  of  commitment;  the  term  "luffitieot 
cause,"  as  used  in  the  statute,  twing  euuivalent 
to  the  term  "probable  cause,"  as  osea  in  the 
habeas  corpus  act.    Pen.  Code,  |  1487. 

[Ed.  Note.— For  other  cases,  see  (blmiBal 
Law,  Dec.  Dig.  I  238-* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6.  pp.  5618-5627;  vol.  8.  p.  7765;  voL  7, 
pp.  6760,  6761.] 

Appeal  from  Superior  Court,  Plumas  Oonn- 
ty;  J.  D.  Goodwin,  Judge. 

William  Gulliver  Coombs  was  charged 
with  perjury,  and  from  an  order  setting 
aside  the  information,  the  People  appeal. 
Reversed  and  remanded. 

M.  C.  Kerr,  Dlst.  Atty.,  U.  S.  Webb,  Atty. 
Gen.,  and  J.  Chas.  Jones,  Asst.  Atty.  Gen., 
for  the  People.  W.  W.  Kellogg  and  J.  D. 
Mdjau^illn,  for  respondrat 

CHIFMAN,  P.  J.  Defendant  was  Inform- 
ed against  for  the  crime  of  perjury  alleged 
to  have  been  committed  in  registering  as  a 
voter.  When  called  upon  to  plead  in  the 
superior  court,  he  demurred  to  the  informa- 
tion, and  also  filed  a  motion  to  set  it  aside 
upon  the  following  grounds:  That  prior  to 
the  filing  of  the  information  against  him  he 
had  not  been  legally  committed  by  a  magis- 
trate because  of  the  Insufficiency  of  the  com- 
plaint filed  in  the  magistrate's  court  This 
alleged  insufficiency  consisted  in  the  claim 
that  the  said  complaint  was  not  based  upon 
the  i>ersonaI  knowledge  of  the  complaining 
witness ;  that  no  depositions  of  persons 
knowing  the  facts  of  the  case  of  their  own 
personal  knowledge  were  attached  to  said 
complaint  or  made  part  thereof,  and  hence 
the  Issuance  of  the  warrant  of  arrest  was 
lll^l  and  void;  ttiat  the  commitment  aod 
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the  succeeding  proceedings  were  ill^al  and 
TOld;  "that  the  testimony  of  the  two  wit- 
nesses, H.  P.  McBeth  and  W.  M.  Clereland, 
consisted  entirely  of  questions  and  answers 
toocbtng  their  qnallflcatlons  to  administer 
oaths  and  regarding  statements  made  by  de- 
fendant at  two  different  times  and  In  a  man- 
ner contradictory  to  each  other,  bat  no  at- 
tempt was  made  or  was  any  evltlence  offered 
to  prove  which  of  the  two  statements  was 
tme  or  which  was  false."  The  Information 
chained  that  defendant,  in  making  oath  at 
the  time  his  name  was  placed  upon  the 
great  roister,  in  1908,  declared  that  he  was 
bom  In  San  Francisco,  Cal. ;  whereas.  In 
truth  he  was  bom  in  England.  No  objec- 
tion was  made  as  to  the  safflclency  in  point 
of  form  eltber  of  the  Information,  the  war- 
rant of  arrest,  or  commitment;  hot  it  was 
fnrther  objected  "that,  though  the  complaint 
(filed  In  the  mai^strate's  court)  appears  on 
Its  face  as  sworn  to  that  M.  0.  Kerr,  the 
complainant  (district  attorney),  makes  com- 
plaint upon  his  own  personal  knowledge,  and 
not  upon  Information  and  belief,  his  affida- 
vit of  registration  on  file  In  the  office  of  the 
county  clerk  of  Plumas  county  shows  that 
at  the  time  of  the  birth  of  the  defendant  the 
complaining  witness  was  an  Infant  of  the 
age  of  about  one  year,"  and  hence  he  could 
not  have  made  the  complaint  otherwise  than 
upon  Information  and  belief,  which  It  Is 
claimed  is  wholly  Insufficient  The  trial 
court  made  an  order  setting  aside  the  in- 
formation, and  the  people  appeal.  The  tes- 
timony of  County  Olerk  McBeth  and  his 
deputy,  Cleveland,  was  that  the  defmdant 
roistered  in  1906,  making  oath  that  he  was 
bom  In  England,  and  that  upon  registering 
in  1908  be  made  oath  that  he  was  bom  In 
San  Frandflco,  Gal.  The  xeapondent  has  filed 
no  brief. 

As  to  the  objection  to  the  complaint  that 
it  was  made  upon  Information  and  belief, 
the  record  foUs  to  support  the  claim  that 
the  complainant  was  at  the  birth  of  defend- 
ant too  young  to  personally  know  where  de- 
fendant was  bom,  and  hence  must  have  de- 
posed npon  information  and  belief  only.  If 
snch  was  the  fact,  it  should  have  been  made 
to  an>ear,  tot  error  will  not  be  presumed. 
For  all  that  appears,  tbe  complaining  witness 
was  a  much  older  man  when  he  swore  to  the 
complaint  than  as  stated  in  the  objection 
made.  We  most  assume  It  to  be  true  that 
the  complaining  witness  deposed  from  per- 
sonal knowledge,  as  tbe  complaint  on  its 
face  so  shows.  The  qnestlon  therefore 
whether  a  complaint  charging  perjury  npon 
information  and  belief,  otherwise  unsup- 
ported. Is  Inanfflclent  In  law.  Is  not  before 
us  for  review. 

But  It  was  urged  In  support  of  the  motion 
that  the  evidence  taken  before  the  magis- 
trate was  wholly  insufficient  to  Justify  the 
making  of  the  order  of  commitment.  It  was 


proved  that  on  January  81,  1908,  defend- 
ant signed  and  verified  an  affidavit  stating 
that  he  was  bora  in  San  Francisco,  Cal.  It 
was  also  proven  that  on  June  16,  1906,  he 
had  signed  and  verified  an  affidavit  stating 
that  he  was  bom  in  England  and  had  been 
naturalized  in  San  Francisco.  We  think 
there  was  enough  In  the  two  contradicting 
affidavits  of  defendant  to  establish  probable 
cause  for  holding  him  to  answer  the  charge 
made.  Section  872,  Pen.  Code,  provides  that 
If  it  apiiears  from  the  examination  that  a 
public  offense  has  been  committed,  and  there 
is  sufficient  canse  to  believe  tbe  defendant 
guilty  thereof,  the  magistrate  must  issue  the 
commitment.  The  terms  "sufflclrat  cause" 
here  mentioned  mean,  we  think,  about  tlie 
same  as  the  terms  "probable  cause"  in  the 
habeas  corpus  act  Pen.  Code,  S  148T.  We 
held  In  tbe  Matter  of  Jesse  Heacock  (Cal. 
App.)  97  Pac.  77,  that  though  the  evldrace 
was  insufficient  to  warrant  conviction,  It 
was  sufficient  to  establish  probable  cause. 
So  here  the  evidence  shows  that  there  was 
sufficient  canse  appearing  to  the  magistrate 
that  a  public  offense  had  been  committed, 
and  that  the  defendant  was  guilty  thereof. 

The  Attorney  General  makes  the  point 
that  inBofflcimcy  of  the  evidence  Is  not  men- 
tioned among  the  statutory  grounds  (Pen. 
Code  S  996)  npon  which  an  Information  may 
be  set  aside,  and  hence  the  court  was  with- 
out the  power  to  consider  the  objection.  We 
do  not  find  it  necessary  to  de<Me  the  question. 

Tlie  order  setting  aside  the  information 
is  reversed,  and  the  cause  ronanded  for  foi^ 
thxr  proceedli^ 

We  eoncar:  HART,  J;  BUBNBTT,  J. 


DENIKB  V.  SANTA  CLARA  VALLICT  AOR. 

SOCIETY  et  al.   (Civ.  B90.) 

(Court  of  Appeal,  First  District,  California. 
Oct  23,  1808.) 

1.  iJHrrATion  of  Actions  (J  179*)— Pliad- 
ino— Fbauo. 

In  an  action  to  set  aside  deeds  for  fraadf 
an  allegation  that  plaintiff  did  not  know  or 
have  notice  of,  or  have  the  means  of  knowing  or 
discovering,  said  acts  of  fraud  ontil  within 
three  years  next  before  tbe  ccranmenoement  of 
this  action,  is  too  general  to  take  the  action  out 
of  the  statute  barring  actions  for  fraud  after 
three  years,  and  especially  where  the  deeds  at- 
tacked have  been  recorded. 

[Ed.  Note,— For  other  cases,  see  Umltatlon 
of  Actions,  Gent  Dig.  |  668;  Dec  Dig.  1 179.*] 

2.  LnnTATiOH  Of  AonOHS  (|  179")— FsAun— 
Discovert— PuEAoiNG. 

To  take  a  case  based  on  fraud  out  of  the 
statute  of  limitations  bv  reason  of  nondlseov^ 
ery  of  tbe  frand,  plaintiff  must  allege  that  ttte 
fraud  was  done  under  snch  circumstances  that 
he  would  not  be  presumed  to  have  any  knowl- 
edge of  them— as  that  It  was  done  In  secret  or 
was  kei>t  concealed— and  lie  must  all^e.  also, 
when  and  how  the  facts  constituting  the  tnxia 
were  brought  to  his  knowledge,  bo  that  the  court 
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may  detennlne  whether  the  dlacorery  of  these 
facta  was  within  the  time  alleged. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  $  668;  Dec.  Dig.  1 179,*] 

3.  Cakoeixation  or  iNaTEuinarTs  ({  37*)— 
Gboonds—Fbaud— Pleading  — Bona  Fide 
Pdbchasebs. 

Where,  in  an  action  to  set  aside  deeds  as 
fraodalent,  plaintiflE  alleges  facts  showing  the 
transfer  of  title  down  to  the  onlj  defendant 
having  poasession  of  the  property,  and  shows 
that  defendaats  acquired  title  oy  parchase  from 
the  cranteea  in  deeds  claimed  to  he  fraodulent, 
hot  aora  not  allege  that  the  defendants  were  pot 
bona  fide  purcbaieis  for  valae,  he  fails  to  state 
a  causa  of  action. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  .Instroments,  Dec.  Dig.  I  87.*] 

4.  Ejbotuent  (J  23*}—TiTLB-^ouBCE8  —  De- 
fenses. 

Where  defendant,  In  a  sait  to  set  aside 
deeds  and  to  recover  possession  of  land,  obtain- 
ed title  both  through  a  deed  from  an  acricul- 
toral  society  and  through  a  sale  on  execution  on 
judgments  against  the  society,  the  fact  that 
the  acts  of  the  society  as  to  the  deed  were  nltra 
Tires  Is  Immaterial. 

[Ed.  Note.— For  other  cases,  sea  Ejectment, 
Dec.  IMg.  f  23.*} 

8.  EXEODTIOn-  (I  60*)— OBOAinzATIOlV  OF  80- 
CIETrBS— POWBB  TO  DISPOSE  OP  LANDS. 
Under  the  ezpresa  provisions  of  St.  1859. 
p.  c.  110,  agricultural  societies  0]%anized 
under  the  act  have  authority  to  sell,  lease,  and 
dispose  of  its  lands  at  pleasure,  and  hence  its 
lands  could  be  sold  nnder  execution. 

[Qd.  Note.— For  other  cases,  see  Encotlon, 
Dec.  Dig.  S  60.*] 

Appeal  from  Superior  Court,  Santa  Clara 
County;  J.  R.  Welch,  Judge. 

Action  by  A.  R.  I>^ll£e  against  the  Santa 
Clara  Valley  Agricultural  Society  and  oth- 
ers to  set  aside  a  judgment  and  deeds,  and 
to  recover  the  posHessIon  of  land.  From 
a  judgment  on  sustaining  demurrers  to  the 
complaint,  plaintiff  appeals.  Affirmed. 

Wm.  P.  VeoTe,  for  ^ipellant  Olney  ft 
Oln^  and  E.  M.  Bea,  for  respondents. 

HALL,  J.  This  l8  an  appeal  by  plaintiff 
from  final  judgment  against  talm  upon 
fendanta*  demurrers  to  hla  ammded  com- 
plaint, and  the  only  question  presented  by 
the  record  ccmcerna  the  correctness  of  the 
ruling  of  the  court  In  sustaining  said  d^ur- 
rers. 

The  action  was  broi^ht  for  the  braieflt  of 
the  defuidant  Santa  CSara  Valley  Agricul- 
tural Society,  a  corporation  organized  and 
still  existing  under  and  by  virtue  of  the  act 
entitled  "An  act  concerning  agricultural  so- 
cletles,"  approved  Mar^  12,  1869,  plaintiff 
suing  as  a  life  member  of  said  corporation, 
and  making  the  members  of  the  board  of 
directors  and  sereral  life  members  thereof, 
as  well  as  said  corporation,  formal  defioid' 
ants.  The  other  defendants  are  San  Jose 
Land  ft  Exhibit  Association,  a  corporation. 
Peninsula  land  ft  Improvement  Company,  a 
corporation,  San  Joae  ft  Santa  Clara  Bail- 
road  Company,  a  coriwration,  B.  M.  Bea,  and 
L.  E.  Hanchett 


The  action  was  brought  to  obtain  a  decree: 
(1)  Vaoitii^  and  annnlUng  a  certain  Judg- 
m«it  made  and  entered  on  the  ISth  day  of 
May,  1899.  In  ftivor  of  W.  G.  Andrews,  and 
agalnat  the  Santa  Clara  Valler  Agrleoltcral 
Society,  and  all  proceedings  founded  tbere- 
on.  Including  the  sheriff's  deed  of  the  land 
described  In  the  complaint  executed  In  pur- 
suance of  a-sale  to  satlsQr  said  judgment; 
<9  vacating  a  deed  to  the  said  premises  exe- 
cuted by  the  said  Santa  (Mara  Valley  Agii- 
cultural  Society  on  the  7th  day  of  Jme,  1900; 
(8)  that  said  Santa  Clara  Valley  Agricultural 
Society  have  and  recover  possession  of  the 
premises  described  In  the  complaint;  (4) 
and  that  said  society  recover  of  the  Pen- 
insula Land  ft  Improvement  Company  the 
sum  of  91,000  as  the  value  of  the  rents  and 
profits  of  said  premises. 

The  defendant,  the  Pralnsnia  Land  ft  Im- 
provement Company,  appeared  sqnrately, 
and  demurred  to  the  amended  complaint  up- 
on the  grounds  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause 
of  action,  and  upon  the  ground  that  the 
supposed  cause  of  action  is  barred  by  sub- 
division 4  of  section  S3S  of  the  Code  of 
Procedure.  The  other  defoidants  al- 
so demurred  to  the  amended  cranplatnt  up- 
on the  same  groniuls.  The  court  sustained 
the  demurrers  upon  both  grounds^  and  ren- 
dered Judgment  against  plaintiff. 
.  If  the  action  be-  treated  as  an  action  for 
relief  on  the  ground  of  fraud.  It  was  deap- 
ly  barred  by  the  provisions  of  snbdlvlslm  4 
of  section  888,  Code  of  Civil  Procedure,  re- 
quiring such  an  action  to  be  brought  wittdn 
three  years  from  the  discovery  of  the  tacts 
constituting  the  fraud.  The  complaint  cbar- 
ges  that  the  Judgment  and  deeds  sou^t  to 
be  vacated  were  procured  and  executed 
through  alleged  fraud  on  the  part  of  the 
officers  of  the  agricultural  soctefy  and  otb- 
en  of  the  defendants.  But  these  all^^ed 
frauds  occurred  prior  to  and  during  the 
year  1900.  The  precise  date  when  this  action 
was  commenced  does  not  tLppeax  from  the 
record  brought  here  by  appellant,  but  the 
amended  complaint  apprars  to  have  beoi 
filed  jon  the  12th  day  of  June,  1907.  Beqwnd* 
ent  In  lbs  brief  states  that  the  orl^nal  com- 
plaint was  filed  on  the  19th  day  of  F^imary. 
1907,  and  appellant  has  not  challenged  this 
statement-  We  therefore  assume  It  to  be 
tru&  At  any  rate  the  action  was  cmnmenced 
after  the  8d  day  of  November.  1906,  ft>r  the 
complaint  alleges  that  a  transfer  of  a  right 
of  way  to  one  of  the  detOidantB  occurred 
on  Uiat  day. 

The  oidy  allegation  as  to  when  the  plain- 
tiff learned  of  the  ftauds  complained  of  Is 
Oiat  "the  plaintiff  did  not  know,  nor  have 
notice  of  or  have  the  means  of  knowing  or 
discovering,  said  acts  of  fraud  hereinbefore 
specifically  alleged  until  within  three  years 
next  before  the  commencement  of  this  ao 
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tloD.**  Soch  general  allegation  la  buraffldent 
to  take  an  actlmi  for  relief  on  the  cnrand  of 
fraud,  occorrtnc  more  than  three  years  be- 
fore the  commencement  of  the  action,  out  of 
the  bar  of  the  statute.  People  v.  San  Joaquin 
Valley  Agr.  Aw'n,  151  Oal.  797,  91  Paa  740; 
Tmett  T.  Onderdonk,  120  Cal.  588,  53  Pac. 
26 ;  Lady  Waahlngton  Oo.  t.  Wood,  113  Oal. 
486,  46  Pac.  809;  Lant  r.  Manley  (a  C.)  71 
Fed.  7.  "He  must  show  that  the  acta  of 
frand  were  committed  under  sach  dicam- 
stances  that  be  would  not  be  presumed  to 
hare  any  knowledge  of  them — as  that  they 
were  dcme  In  eecnt,  or  were  k^t  concealed ; 
end  he  most  alBO  show  the  times  and  clr- 
cnmstances  nnder  which  the  facts  constitnt- 
Ing  the  fraud  were  brought  to  his  knowledge, 
BO  that  the  court  may  determine  whether  the 
dlacoTery  of  these  facts  was  within  the  time 
alleged."  Lady  Washington  Oo.  t.  Wood, 
snpra;  JPeopIe  t.  San  Joaquin  Valley  Agr. 
Asi^n,  supra.  Dq>eclally  Is  this  rule  ap- 
plicable where  It  appears,  as  it  does  tn  the 
complatnt  here,  that  tiie  deeds  attacked  were 
recorded  in  the  recorder's  oflSce.  Lant  t. 
Uanley,  aupra.  The  complaint  In  this  case 
In  no  respect  complies  with  the  rule  laid 
down  In  the  above-cited  cases. 

The  appellant,  however,  takes  the  position 
that  this  IB  an  action  to  recover  the  posses- 
sion of  land,  and  that  the  statute  barring 
actltms  for  fraud  after  three  years  does  not 
apply;  citing  Murphy  v.  Crowley,  140- Cal. 
141,  73  Pac.  820.  The  only  defendant  who 
is  charged  to  be  in  possession  of  the  prem- 
ises is  the  Peninsula  Land  ft  ImproTement 
Company.  It  Is  not  claimed  that  any  of  tbe 
other  defendants  are  now  in  poesesslon  of  the 
land,  or  have  ever  been  In  possession  of  any 
part  of  it,  save  that  the  railroad  corpora- 
tion defendant  has,  since  the  entry  of  the 
Peninsula  Land  ft  Improvement  Company, 
received  ^m  it  a  grant  of  a  right  of  way 
acroM  the  premises.  As  to  the  Peninsula 
Ldind  ft  Improvement  Company,  it  appears 
from  the  complaint  that  it  deraigns  title  to 
the  premises  In  question  from  the  defend- 
ant Santa.  Clara  Valley  Agricultural  Society 
throoi^  the  Judgment  and  the  two  deeds 
sought  to  be  declared  fraudulent  and  void. 
The  two  deeds  In  question  were  executed  to 
defendant  San  Jose  Land  ft  Exhibit  Associa- 
tion, and  it  In  turn  conveyed  to  defendant 
B.  M.  Rea.  Thereafter  B.  M.  Rea  and  his 
wife  In  November,  1905,  conveyed  to  defend- 
ant L.  B.  Banchett,  and  on  the  31st  day  of 
Mandi,  1906,  said  Hancbett  conveyed  the 
pranlsea  to  defendant  tbe  Peninsula  Land  ft 
Improvonent  Company.  These  facts  are  al- 
leged In  the  complaint,  but  It  is  not  alleged 
that  either  Hancbett  or  defendant  Peninsula 
Land  A  Improvement  Company  were  not  pur- 
chasers for  value,  or  that  they  or  either 
of  them  had  any  notice  of  tbe  allied  frauds 
now  complained  of,  or  were  In  any  way  par- 
ties thereto.   It  appears  from  the  complaint 


that  defendant  Peninsula  Land  ft  Improve* 
ment  Company  entered  Into  possession  of  the 
premises  under  Its  deed  from  Hancbett  It 
must  be  assumed  that  plaintiff  has  stated 
his  cause  of  action  as  stron^y  as  the  facts- 
will  warrant  and  we.  must  therefore  assume 
that  the  Peninsula  Land  ft  Improvement 
Company  Is  a  bona  fide  purchaser  for  vala& 
This  being  so.  its  title  Is  good  against  plain- 
tur  and  the  defendant  for  which  he  sues. 
Morrow  v.  Graves,  77  Cal.  218,  19  Pac.  489; 
2  Pom.  Eq.  S  754.  See,  also,  Pratt  v.  Curtis, 
Fed.  Cas.  No.  11,375,  where  it  was  held  that, 
where  a  subsequent  purchaser  of  land  al- 
leged to  have  been  fraudulently  conveyed  is 
made  defendant  In  a  bill  to  set  aside  the 
conveyance,  be  must  be  charged  with  par* 
ticlpation  In  or  knowledge  of  the  fraud. 

The  general  allegations  in  the  complaint 
that  certain  of  the  acts  of  the  officers  of  the 
Santa  Clara  Valley  Agricultural  Society  were 
ultra  vires  do  not  strengthen  the  case  of 
plaintiff  against  defendant  Peninsula  Land 
ft  Improvement  Company,  for  said  company 
holds  title  both  under  tbe  deed  of  the  society 
and  the  sheriffs  deed  npon  execution  under 
the  Judgment  against  the  society.  The  act 
under  which  the  society  was  oi^iized  ex- 
presdy  authorises  it  "to  sell,  lease  and  dis- 
pose or'  its  lands  "at  pleasure  (St  1899,  p. 
104,  c  110),  and  not  betng  a  public  corpora- 
tion, such  as  are  sodetiea  mvanl'ed  under  the 
act  of  1880  (Pec^  T.  San  Joaquin  Valley 
Agr.  Ass'n),  its  lands  ooold  be  sold  upon 
racecution.  The  whole  case  of  plaintiff  re- 
solves itself  Into  an  attempt  to  recover  from 
tlte  possession  of  a  subsequent  bona  fide  pur- 
chaser for  value,  land,  tiie  title  to  which 
may  have  been  obtained  from  the  defendant 
society  (tor  the  benefit  of  which  plaintiff 
suei^,  \iy  frauds  of  sans  of  tbe  grantors  of 
the  preset  possessor  and  owner  of  eaxSi 
title.  Suc3i  an  actitm  cannot  be  maintained. 
Morrow  V.  Graves,  supra;  Pratt  Gnrtia, 
supra ;  2  Pom.  Eq.  1  754.  . 

For  the  reasons  above  stated,  the  court 
did  not  err  In  sustalnli^  the  dMnurron,  and 
the  Judgment  is  affirmed. 

We  concur:  COOPER,  P.  J.;  KERRI- 
GAN, X 


PALMER  v.  OREGON  SHORT  LINE  R.  CO. 
(Supreme  Court  of  Utah.   Nov.  28,  1908.) 

1.  RikiLBOAns   a   369*)  —  TuESPAffiXBS  on 

TftAOK — ChILDBEN  . 

A  railway  company's  daty  to  discover  tres- 
passers OD  Iti  track  is  the  same  whether  the 
trespaBser  be  a  child  or  an  adult. 

[Ed.  Note.— For  other  casw.  Rflilronds, 
Cent.  Dig.  «  1261,  1267;  Dec  Dig.  |  860.»J 

2.  Railboads  (i  878*}  —  Tbespasbebs  —  Coic- 

PANT'S  DtJTT. 

On  discovering  an  adult  trespasser,  or  oos 
of  an  age  of  discretion,  on  the  track,  an  engi- 
neer need  merely  give  warning,  having  tbe  ri^t 
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to  assnme  that  the  trespasser  will  leave  the 
track ;  bat  when  a  child  or  helpless  adult  is, 
or  in  the  exercise  of  ordinary  care  ought  to  be, 
discovered,  the  engineer  must  at  once  act  upon 
the  assumption  that  the  child  will  remain,  and, 
to  prevent  injury,  he  must  slow  down  or  stop 
the  train  before  reaching  the  child,  if  that  can 
be  done  without  serious  danger  to  the  passen- 
gers, i 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §S  1281,  1282 ;  Dec.  Dig.  S  37a*] 

8.  Railboads  (S  356*)— Rionr  of  Wat— Im- 
plied Licenses. 

The  public  ma^  acquire  an  implied  license 
to  pass  over  a  railroad  right  of  way  by  the 
company  permitting  such  use  with  knowledge 
thereof,  but  to  establish  snch  a  license  the  use 
mnst  have  been  definite,  long,  open,  and  eon- 
tinnons. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  8S  1228-1234;  Dec.  Dig.  I  856.*] 

4.  Railboads  (t  370*)— Right  or  Wat— Uss 
OF  Tbaoe  by  Pctbug— Dctt  to  Keep  Looe- 

OtlT. 

A  railway  track  need  not  be  used  so  exten- 
rively  by  the  public  and  for  so  ]oae  a  time  as  to 
establish  an  implied  license  before  the  company 
may  be  required  to  keep  a  reasonable  lookout 
for  the  persons  on  the  track,  such  duty  depend- 
ing upon  the  place  and  the  surrounding  dr> 
cumstances,  but  the  use  must  be  such  as  to  ap- 
prise the  company  that  the  track  is  being  used 
by  a  considerable  onmber  of  persons  with  some 
regulari^. 

[Ed.  Note.— For  other  casea,  see  Railroads, 
Cent  Dig.  I  126S ;  Dec.  Dig.  |  37a*] 

6;  Railboads  (S  400*)— Injijbt  to  Pebsonb 
ON  Track— NEGtiQENCB—JuBT  Question. 
In  an  action  for  injury  to  a  person  on  a 
railroad  track  at  a  point  frequently  osed  by  the 
public,  where  no  implied  license  exists,  it  is  a 
jury  qnestion  whether  the  company  has  exercis- 
ed oralnaiy  care. 

[EM.  Note.— Pot  other- cases,  see  Railroads, 
Cent.  Dig.  }  1367 ;  Dec.  Dig.  S  400.*] 

6.  RaILBOADB  (i  400*)— IKJUBT  TO  PEBSON  ON 

Tbaoe— GoHPANT's  Dutt- Law  Questions. 
Id  an  action  against  a  railway  company 
tbr  injury  to  a  trespnsser  on  a  track,  whether 
there  was  a  dnty,  where  the  facts  are  not  In 
dispute,  or.  If  in  dispute,  whether  those  most 
&vorable  to  the  trespasser  created  a  legal  du^, 
Is  a  law  qtiestion. 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  SS  1366.  13G7 ;  Dec.  Dig.  <  400.*] 

7.  Raiooads  (§  3G9*)— Persons  on  Tbace— 
Company's  Rights. 

Generally,  a  railway  company  need  not  an- 
tidpate  trespassen  upon  its  tracks  outside  of 
dties  and  towns,  nor  keep  a  lookout  for  tres- 
passers. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  S  1261 ;  Dec.  Dig.  S  360.*) 

8.  R^iutoADs  (8  400*)— Injuht  to  Persons 
ON  Tback— Negligence— JuRT  Question. 

Where,  in  an  action  against  a  railway 
company  for  injury  to  a  trespasser  on  a  track, 
the  character  of  ^e  place  where  the  accident 
occurred  is  in  dispute,  or  the  evidence  is  con- 
flicting as  to  the  number  of  people  who  used  the 
track  and  the  character  of  the  use,  the  com- 
pany'a  negligence  is  a  jury  question. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  M  1366.  1307^  Dec.  Dig.  S  400.*] 

0.  Cabbiebs  (§  280*)— Passengers— Cabbies*  9 
Dutt. 

A  passenger  stand"  in  a  special  relation  to 
the  carrier,  being  on  its  train  by  special  invita- 
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tion  and  under  a  contract  requiring  the  carrier 
to  carry  him  safely. 

[Ed.  Note.— For  other  eases,  see  Carxiers, 
Cent  Dig.  {  1085;  Dec.  Dig.  |  280.*] 

10.  Cabbiebs  (S  280*)— Rights  of  Public. 
Any  <Hie  desiring  to  avail  himself  of  a  car- 
rier's transportation  facilities  may  do  so,  and 
for  that  purpose  may  at  all  proper  times  and 
places  claim  access  to  its  properQr  devoted  to 
that  purpose,  and  in  the  ezerdae  of  that  right 
the  company  must  exercise  reasonable  care  for 
his  protection. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {f  1085,  1087-1105;  Dec.  Dig.  f 
280.*] 

11.  Railroads  ({  859*)— Tbesf assess— Con - 
pant's  Dutt. 

A  railway  company  owes  a  trespasser  no 
greater  duty  Uian  any  other  owner  of  property 
would  owe  in  the  same  circumstances. 

[Ed.  Note.— For  other  eases,  see  Railroads, 
Cent  Dig.  SS  1238,  1289;  Dec  Dig.  i  359.*] 

12.  Death  (S  24*)  —  Neoliobnt  Death  or 
Child — Contbibutoby  Negligence. 

Contributory  negligence  may  be  invoked 
against  a  parent  suing  for  the  death  of  an  in- 
fant 

(Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  I  25;  Dec;  Dig.  i  24.*] 
18.  Neoliqsnce  (S  80*)— Contbibutobt  Neg- 

OGENCK. 

The  defense  of  contributory  negligence  is  al- 
ways available  against  an  adult  or  one  hevitig 
attained  the  years  of  discretion. 

[Eld.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  1  84;  Dec.  Dig.  S  80.*] 

14.  Negligence  (8  39*)- Thesp absebs— On  u.- 

DB?N— TuBNTABLEB. 

An  exception  to  the  rule  that  a  railroad 
company  is  under  no  greater  duty  to  discover  a 
tresinsung  child  in  peril  than  to  discover  an 
adult  trespasser  arises  in  cases  of  places 
tractive  to  children.' 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  {  55 ;  Dec.  Dig.  i  89.*] 

15.  Negligence  (S  39*)— Tbespa88Ib»^Flao- 
ES  Attbaotite  to  Children. 

A  railroad  track  in  the  open  country  Is  not 
attractive  nor  alluring  to  children  within  the 
exception  to  the  rule  that  a  railroad  company 
owes  a  trespassing  child  no  greater  duty  to  dis- 
cover its  peril  than  it  owes  to  an  adult  tres- 
passer. 

[E>].  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  I  65 ;  Dec  Dig.  S  89.*] 

16.  Railboads  (I  398*)— TBESPASsnra  Chil- 
dren ON  Track— Evidence— SuTFiciKBCT. 

Evidence  held  to  show  that  a  child  killed 
on  a  railroad  track  was  a  trespasser. 

[Ed.  Note.— For  oUier  eases,  see  Railroads, 
Dec  Dig.  I  398.*] 

17.  Railboads  ({  889*)  —  TBESPASssBa  oir 

Tback— Children— Cohpant's  Dutt. 

No  active  duty  rests  upon  a  railway  com- 
pany to  exercise  ordinan  care  to  keep  a  look* 
out  for  children  trespassing  upon  the  track. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  f  1262;  Dec  Dig.  S  369.*] 

18.  Railboads  (i  867*)— PCBSom  oir  TUAfx-^ 

Neolioenoe. 

Where  a  railway  company  owes  no  duty 
to  keep  a  lookout  for  one  on  the  track.  It  u 
not  negligent  not  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec  Dig.  §  367.*] 


>  Brown  V.  Salt  Lake  City,  IS  Utah,  ttt,  tt  Ve. 

670,  U  L.  R.  A.  (N.  S.)  619. 
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19.  Railroads  (8  898*)— Irjubibs  to  Pebso: 
ON  Track  —  EviDEncE  of  Bxpebhierts - 
Weiok^. 

In  an  actios  aeolDBt  a  railway  comitBii;  for 
death  of  a  tKspassing  infant  oq  the  track,  not 
at  a  crossing,  experiments  hj  witnesses  in  de- 
termining how  far  away  an  object  on  the  track 
coald  be  diitingnlahed  are  of  little,  if  any,  pro- 
bative force  on  the  question  whetlier  the  engi- 
neer saw  the  child  sooner  that  he  testified  be 
did,  since  he  must  have  had  the  crossing  which 
he  was  approaching  specially  in  mlud,  wliUe 
the  witnesses  had  Qie  objects  naed  in  the  ex.- 
periraents  specially  In  mind. 

[Ed.  Note.— For  other  case*,  see  Railroads, 
Dec.  Dig.  S  398.*] 

20.  Tbial  (S  139*)— QuEsnons  roB  Jubt. 
Genenuly,  where  the  only  Issae  Is  whether 

one  saw  an  object,  the  question  is  one  for  the 
jury,  but  in  every  case  there  most  be  some  suffi- 
cient evidence  directly  tending  to  establish  the 
fact  to  be  foand,  or  mma  facta  from  whidi  tlM 
ultimate  fact  may  be  reasonably  inferred. 

[Ed.  Note^For  other  cases,  aaa  TrIaL  Gent. 
"Dig.  I  88S;  Dee.  Dig.  I  m*] 

21.  RAIVtOADS  ({  359*)  —  Tbksfabsebs— COH- 
paht's  Dorr. 

A  tailnad  comimnT  owes  no  dubr  to  a  tiw 
iMiBSer  other  than  to  refrain  from  tnffictlng  will- 
nil  or  wanton  injury  after  actoall;  discovering 
his  peril;  the  duty  not  arising  when  the  peni 
might  have  been  discovered,  unless  the  engineer 
waa  wantonly  negligent  in  failing  to  discover  It 
[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  H  1238. 1239 :  Dec/ Dig.  |  8S9.*] 

22.  RAILBOADS  (I  808*)  — TBESPAS8BB8  — AO- 
TION  FOB  DBATH— BVIDENOB— SUFFICIENOT, 

Evidence,  In  an  action  against  a  railway 
company  for  the  death  of  a  trespassing  child. 
held  to  show  that  tlie  engineer  did  not  discover 
the  diild  in  time  to  avert  the  collision,  and  that 
he  vras  not  wantonly  negligent. 

{Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  I  39&*] 

28.  RAUJtOADB  ({  866*)— Pebborb  on  Tbacx- 

COICPAITT'S  DOTI. 

A  railroad  ctHupany  must  use  ordinary  care 
not  to  injure  persons  on  or  near  tracks  in 
thickly  settled  parts  of  dttes,  towns^  and  vil- 
lages, where  persons  have  free  access  to  the 
tra<dn,  and  at  all  other  places  where  the  public 
in  considerable  numbers  babitually  have  pass- 
ed over  or  along  the  track  for  considerable  time 
so  as  to  impart  notice  of  their  use  of  the  track 
to  the  company,  or  where  the  company  ex- 
pn^ssly  or  impli^ly  iwrmits  such  passage. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  |  1254 ;  Dec.  Dig.  {  365.*] 

Straap,  J.,  dissenting  In  part. 

Appeal  from  District  Court,  Tbinl  DIb* 
trlct;  T.  d.  Lewis,  Judge. 

Action  by  a.  J.  Palmer  against  the  Oregon 
Short  Line  Railroad  Company.  From  a  Judg- 
ment for  plaintifC,  defendant  appeals.  Re- 
versed, and  remanded  for  new  trial. 

P.  L.  Wllllama,  Qeo.  B.  Smith,  and  3tto. 
O.  WUlls,  for  appellant  Fowen  ft  Harloii> 
eanz,  for  Kspondait. 

FRICK,  J.  Respondent  brought  this  ac- 
tion against  appellaut  to  recover  damages 
caused  by  the  alleged  negligence  of  appel- 
lant in  running  a  train  of  cars  over  and 
killing  respondeut's  child,  of  about  two  years 
of  age,  which  was  on  the  railroad  track  near 
a  country  road  crossing. 


nie  facts  developed  at  the  trial  are  sub- 
stantially as  follows:  The  respondent  at 
the  time  of  the  accident  lived  in  Bannock 
county,  Idaho,  on  a  small  farm  or  ranch 
about  1  mite  east  of  a  siding  on  appellant's 
line  of  railroad,  known  as  Topaz.  Respond- 
ent's house  was  about  235  feet  south  of  ap- 
pellant's track.  The  country  Is  described 
as  somewhat  rough  on  both  sides  of  the 
track,  and  was  sparsely  settled,  there  being 
about  10  or  11  families  living  within  a  radi- 
us of  about  1%  miles  from  respondent's 
house,  the  nearest  neighbor  being  about  one- 
half  mile  distant  The  evidence  tends  to 
show  that  at  the  time  of  the  accident,  Includ- 
ing adults  and  chlldroi,  there  were  living  in 
the  territory  aforesaid  about  40  people. 
Northeasterly  from  respondent's  home,  and 
about  three  or  four  hundred  feet  therefrom, 
there  was  a  road  crossbig  over  the  railroad 
track,  put  there  for  the  convenience  of  the 
people  aforesaid  and  perhaps  som«  othera 
living  at  a  greater  distance.  Until  Novem- 
ber, 1908,  this  crosslxig  was  closed  In  by 
gates  put  in  the  fence  on  either  Bide  of  the 
railroad,  hot  at  Chat  time,  at  the  request 
of  those  Ilvlns  In  the  vldnltT,  it  was  made 
an  open  crossing  by  the  appellant  Topu 
was  a  mere  siding  on  appellant's  line  of 
railroad  where  there  was  no  station  house 
or  other  bnlldlngB,  and  was  a  place  at  which 
one  passenger  train  going  each  war  would 
ttap  daily,  prorlded  it  was  flagged,  to  take 
on  paaseogera.  It  woidd  also  stop  to  dl»- 
charge  pasaei^^  who  desired  to  get  oft 
there.  The  train  wUch  caused  the  accident 
was  a  fast  passenger  train,  and  did  not 
Bt<q»  at  Topas,  on  flag  or  otherwise.  The 
people  living  in  the  vldnttr  would  at  times 
walk  on  the  raflroad  track  in  going  to  or 
coming  from  Topaz  siding.  This,  as  one  of 
the  witnesses  tor  respondent  put  It  was  be- 
cause the  track  afforded  better  walking 
than  the  wagon  road  alongside  of  Uie  trade, 
and  some  one  would  walk  on  tbe  track  In 
that  way  "about  once  or  twice  a  week." 
The  wagon  crossing  was  used  by  the  people 
to  drlTe  over,  to  drive  th^r  cattle  and  8heH> 
across  the  track,  and  two  of  respradsnt's 
neighbors  who  lived  on  the  north  side  of 
the  track  would  occasionally  pass  over  the 
crossing  to  go  to  the  post  office,  whi(^  was 
several  miles  distant  from  respondent's  house 
and  In  a  southeasterly  direction  therefrom. 
At  this  post  oflSce  there  was  also  a  store, 
where  respondent  and  bis  family  and  neigu- 
bors  obtained  their  ordinary  supplies.  All 
hut  the  two  living  on  the  north  side  of  the 
track  could  go  to  the  post  office  without 
crossing  the  track.  For  about  80  days  imme- 
diately preceding  the  accident  some  of  the 
children  of  one  of  the  neighbors  of  re* 
spondent  herded  a  small  number  of  sheep  on 
the  north  side  of  the  track  and  In  the  vi- 
cinity of  the  croflslng.  and,  in  doing  so, 
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would  Bomettmes  go  onto  the  Tight  of  way 
becanBe  It  was  driw.  Tbe  rii^t  of  way  was 
fenced  In  by  >  fonr-wlre  post  fence  oa  botb 
aides  of  tbe  track,  bat  some  diUdrai  during 
tbe  80  days  aforesaid  would  sometimes  so 
Inside  fbB  rlgbt  of  way  fences.  The  oigl- 
neer,  who  was  called  as  a  witness  In  b^alf 
<a  respondent,  bowerer,  testlfled  tbat  bs 
neT«  saw  any  diUdren  on  the  rl^t  of  way, 
never  saw  ttaem  herd  any  she^,  bnt  that 
once  or  twice  he  did  see  stune  children  plac- 
ing some  dotibes  <m  a  fmce  wblcb  was  uear 
the  cronlng.  The  roadmaster  of  appellant 
also  testlfled  that  be  passed  oyer  the  track 
frequently,  but  never  saw  any  children  on 
or  near  the  track.  The  section  foreman, 
who,  for  a  long  time  before  tbe  accident^ 
passed  over  the  track  three  or  four  times 
a,  week,  also  testlfled  tbat  he  saw  respond- 
ent's children  only  once  about  four  days  be- 
fore tbe  accident  walking  on  the  track. 
There  was  other  evidence  by  one  or  two  of 
respondent's  wltuesses  that  the  children 
sometUues  played  and  walked  on  the  track 
during  tbe  30  days  immediately  preceding 
the  accident  while  they  were  herding  sheep 
as  above  stated.  Otherwise  there  Is  no  def- 
inite time  fixed  when  any  one  walked  on  the 
track,  or  for  what  length  of  time  it  had 
contlnned,  if  at  all,  except  tbe  general  state- 
ment that  people  during  some  length  of  time 
(mmedlately  preceding  the  accident  walked 
on  tbe  track  for  the  purposes  above  stated. 
On  the  afternoon  of  April  18,  1904,  at  about 
1:30  o'clock,  respondent's  child,  In  some  way 
not  disclosed  by  the  evidence,  got  on  the 
track  Immediately  north  of  respondent's 
house,  and  about  240  feet  west  of  the  cross- 
ing. At  about  that  time  the  dally  fast  pas- 
senger waa  due  from  the  west,  and  was 
approaching  the  crossing  at  the  rate  of  about 
36  or  40  miles  an  hour.  The  train  was  a 
few  minutes  late  In  passing  Topas  siding. 
The  engineer  gave  the  dgnal  for  the  crossli^ 
some  distance  west  thereof.  He  testified 
that  he  was  looking  ahead  and  saw  tbe  track 
ahead  of  him.  When  he  was  about  200 
yards  west  of  the  crossing  he  noticed  some 
object  along  the  south  rail  on  the  track  west 
of  tbe  crossing,  but  did  not  know  what  It 
was.  He  says;  "I  bad  an  Idea  tbat  it  was 
old  dothra  or  some  weeds  blown  on  the 
track  or  up  alongside  of  the  tra<^.  It  was 
above  the  gravel  or  ballast  on  the  track." 
He  further  said  that  he  did  not  recognize 
It  as  a  living  being  or  a  child  until  it  raised 
its  bead,  at  which  time  the  engine  was 
within  00  feet  of  it,  and  be  then  discovered 
it  was  a  child.  He  Immediately  shut  ofT 
steam  and  put  on  the  emergency  brakes  and 
did  all  he  could  to  stop  the  train,  bnt  could 
not  rtop  tt,  and  the  pilot  of  the  engine 
struck  the  diUd  and  blocked  It  off  the 
track  and  killed  It  When  tbe  train  came 
to  a  fnll  stop  the  rear  dd  of  the  last  car 
had  passed  275  or  800  feet  beyond  the  point 
whrare  the  ddld  was  struck,  or  to  a  point 


Just  east  of  tbe  croailnc.  The  day  was 
dear  and  bright,  and  the  track  was  practi- 
cally stral^t  for  aotm  distance  west  of  tbe 
CTOssIng,  there  being  what  Is  called  a  2-de- 
gree  curve  to  the  right  in  going  east  The 
accident  occurred  In  a  cut  of  from  2  to  4 
teet  in  depth.  The  track  was  ballasted  with 
gravd  of  brownish  color,  which  was  even 
with  the  top  of  the  ties.  For  some  dtetance 
to  the  west  and  at  the  point  of  the  acddent 
tbe  train  was  moving  on  an  upgrade  of  .72 
of  1  per  cent  The  child  was  dressed  in 
what  la  called  a  'faded  gingham  gown," 
which,  re^tondoit  said,  was  drab  In  color. 
There  were  no  other  persons  near  tbe  child, 
nor  any  animals  of  any  kind  at  or  near 
the  tndk  or  crossing  at  the  time  of  the  ac- 
ddent and  as  the  train  was  approaching  the 
crossing  from  tbe  west  Bespondwt  and 
some  of  his  witnesses  testified  to  some  ex- 
perimental tests  they  made  about  a  year 
after  the  accident  by  pladng  a  child  of  about 
the  age  of  tbe  deceased  upon  the  track  at 
the  point  where  the  acddent  occurred,  and 
going  to  the  west  along  the  track  to  deter- 
mine bow  far  such  a  child  could  be  seen  and 
recognized.  They  testlfled  that  they  could 
see  that  the  object  on  the  track  was  a  child 
at  800  feet  distant  and  could  recognize  tbe 
child  at  500  feet  and  conld  see  that  there 
was  some  object  on  the  trac^  at  1,300  feet 
from  the  point  of  the  acddent  The  child 
experimented  with  was  dressed  In  dlfferrait 
colored  dotbes  than  was  the  child  tbat  was 
struck,  and  was  placed  In  a  sitting  position 
on  the  track.  The  respondent  however,  tes- 
tlfled that  be  tied  a  string  around  the  dotbes 
the  deceased  child  wore  at  the  time  of  tbe 
accident  and  placed  tbe  bimdle  alongside 
of  the  south  rail  where  the  engineer  said 
be  saw  the  child,  and  that  by  going  800 
feet  west  he  could  see  the  clothes  on  tbe 
track.  Tbe  evidence  with  regard  to  tbe  dis- 
tance within  which  a  train  of  6  coaches 
like  the  one  in  guration,  going  at  the  rate 
of  speed  It  did,  could  be  stopped,  is  conflict- 
ing. The  train  In  question  moved  about 
725  feet  after  the  engineer  first  discovered 
the  object  on  the  track,  and  about  350  or 
400  feet  after  he  discovered  It  was  a  child 
before  It  was  stopped,  and  he  says  It  could 
not  have  been  stopped  in  any  shorter  dis- 
tance; while  another  witness,  who,  at  one 
time,  was  a  locomotive  enghieer,  testified 
tiiat  such  train,  under  the  drcumstances  dls- 
doeed  1^  the  evidence,  conld  have  been 
stoi^ied  in  about  the  distance  of  100  yards. 
.  Tbe  court  ovemded  a  motion  for  nonsuit 
and  refused  to  direct  a  mdlct  for  appe- 
lant but  submitted  the  case  to  the  Jury. 
Upon  a  verdict  In  fitvor  ct  respondent  Judff- 
meat  was  duly  entered,  from  whidi  tbls  ap- 
peal Is  prosecuted. 

Tbe  theory  upon  which  the  trial  court  sub- 
mitted the  caae  to  the  Jury  is  shovm  1^  In- 
struction numbered  11,  whldi  Is  as  follows: 
'"The  court  instructs  yon  that  It  la  tbft 
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4iity  of  the  defendant  company,  tbrongh  Its 
proper  employH,  to  exercise  ordinary  care 
and  diligence  to  prevent  Injury  to  a  cbild  of 
tender  yean  who  tbey  know,  or,  bj  the  ex- 
ercise of  reasonable  and  ordinary  care,  should 
know,  is  in  a  situation  of  danger  on  its  track, 
even  though  that  child  may  be  a  trespasser ; 
and  failure  on  the  part  of  the  railroad  to 
use  that  degree  of  care  in  discovering  the 
presence  of  a  child  of  tender  years  upon  Its 
track,  and  prerentlng  injury  to  the  same, 
would  be  neCUgenoe  upon  the  part  of  the 
railroad  company,  in  determining  this  case, 
whether  or  not  ttie  defendant  used  that  de- 
gree of  care,  you  should  take  Into  consid- 
eration all  the  drcnmstances  as  th^  are  dis- 
closed by  the  erldwice,  and  the  t^obablllty 
or  Improbability  of  a  diUd  trespassli^  at  the 
time  of  the  injury.  The  court  further  char- 
ges you  that,  as  i^lnst  a  trespasser  old 
enottgli  to  realise  the  danger  attendant  upon 
trespassing  upon  a  railroad  track,  the  rail- 
road company  owes  no  duty  kee[dng  any 
lookout  to  discover  such  a  tresiwBser  npon 
Its  private  right  of  way,  and  this  you  may 
take  Into  conslteration  In  determining  what 
would  bo  reasonable  and  ordinary  care  on 
the  i^rt  of  an  engineer  in  watching  for  tree- 
pas^g  children  upon  the  track."  The  ap- 
pellant excepted  to  this  tnstmetlon,  and  es- 
pecially to  the  first  sentence  thereof,  and  now 
assigns  the  giving  of  It  as  error. 

The  theory  of  the  court,  and  upon  which 
the  case  was  tried,  is  perhaps  best  stated  In 
his  flwn  language  In  a  ruling  made  by  him 
during  the  trial,  as  appears  frotn  the  bill 
of  exceptions,  wb&ce  he  said:  "The  duty  of 
the  railroad  ctmipany  and  the  engineer  to 
keep  a  lookout  was  only  for  helpless  chn- 
dren— children  of  tender  years."  The  In- 
structliHi  complained  of  fairly  reflects  this 
theory.  As  appears  from  the  latter  part  of 
the  instruction,  the  trial  court  recognized  ttie 
fact  that  the  deceased  child  was  a  trespasser. 
He  assumed,  however,  that,  in  view  of  the 
fact  that  the  child  was  but  two  years  of  age 
and  therefore  without  judgment  or  discre- 
tion—practically helplesB— there  was  a  duly 
cast  vpm  the  appellant  to  exercise  greater 
vigilance  to  dlsoover  ttie  child  on  the  track 
than  would  have  been  required  of  It  in 
case  <tf  an  adult  or  one  old  enough  to  exer- 
cise Judgment  and  dlseretlcm  for  his  own 
safety.   Is  this  the  law? 

Leaving  out  of  consideration  for  the  mo- 
ment the  questlcm  of  contributory  negligence 
and  the  duty  devolving  upon  the  operators 
of  trains,  In  caae  a  child  or  helpless  human 
bdng  is  actually  seen  upon  the  track,  the 
law  with  regard  to  vigilance  to  dlscovw  mere 
trespassers  logically  must  be  tbe  same  wheth- 
er the  trespasser  be  a  child  or  an  adult 
This,  we  think,  is  held  to  be  so  by  the  great 
weight  of  authority.  In  S8  Am.  &  Eng.  Ihic. 
Law  (2d  Bid.)  at  page  788;  the  role  is  teneHj 
stated  la  the  following  language:  "The  fact 
that  a  person  Is  an  Infftnt  does  not  affect 
■  tte  relation  of  trespasser,  but  Is  material 


npon  the  question  of  his  neifUgeoce  In  behv 
upon  the  tra(±,  and  Imposes  upon  the  com- 
pany a  higgler  d^free  of  care  to  avoid  injur- 
ing him." 

How  and  when  does  this  higher  degree  of 
care  arise?  In  case  of  an  adult,  or  one  of 
age  having  judgment  and  discretion,  who  is  a 
trespasser  and  Is  serai  standing  or  walklnip 
on  the  track,  the  train  operator  In  the  first 
Instance  would  have  to  do  no  more  than  give 
such  a  trespasser  warning.  When  this  has 
been  done,  the  opwator  may  assume  that  the 
trespasser  will  leave  the  track.  Not  so  ^th 
a  child  of  tender  years.  When  such  a  child 
Is  discovered  on  tlie  track,  the  train  (^erator 
may  not  assume  that  it  will  leave  the  trade, 
but  he  must  at  once  act  upon  the  assnmpticHk 
thst  the  child  will  remain,  and,  to  pwreat 
injury,  he  must  slow  down  or  stop  the  train 
before  reaching  the  child,  if  this  can  be  done 
without  serious  danger  to  Uie  passengers  oa 
the  train. 

The  rule  is  likewise  stated  In  8  Elliott  on 
Hallroads,  f  1260,  p.  619,  where  the  author 
says:  "So  It  has  been  held  in  many  case* 
that  the  railroad  cwnpany  Is  not  obliged  to 
keep  a  lo<AHmt  for  trespassing  children  upon 
Its  trade  In  ordinary  drcamstsnces.  or  move 
Its  cars  with  reference  to  them  untD  their 
preseoce  In  danger  Is  discovered." 

The  particular  drcumstances  under  wbldt 
a  lookout  may  be  required  we  will  refer  to 
later. 

Railway  Co.  v.  WlUiama,  69  Miss.  681,  12 
South.  957,  In  some  of  Its  features,  closely 
resembles  the  case  at  bar.  In  i^ealdng  of 
tbe  duty  of  railway  companies  with  req»ect 
to  trespassers  upon  the  traCk,  the  court,  at 
page  640  of  69  Miss.,  at  page  967  of  12 
South.,  states  tbe  role  in  tiio  following  lan- 
guage: 'The  action  of  the  court  below,  on 
the  instructions  for  the  respective  parties, 
omstralned  the  Jury  to  hold  the  defmdant 
company  liable  for  a  failure  ot  the  ei^lneer 
to  check  or  stop  his  train  wben  be  first  saw 
an  object,  which  he  then  thouj^t  1»  be  some- 
thing other  than  a  human  beiufe  but  whidi, 
at  l«igth,  was  discovered  to  be  a  child.  The 
test  of  responslblli^  is,  did  the  striking  of 
the  child  by  the  train  occur  after  the  engi- 
neer had  seen — not  mii^t  or  ought  to  liave 
seen — that  is,  discerned,  <v  dlstlngnlshed  th» 
glrlT  UntU  the  girl  had  been  seen— dis- 
cerned to  be  a  human  being— -the  engineer 
was  under  no  obligation  to  the  trespassK  to 
diedE  or  stop  his  train,  whatever  may  have 
been  his  obligation  to  the  passoigerB  who 
were  being  hauled  by  him.  Wben  the  engi- 
neer Is  made  aware  of  the  presence  and  peril 
of  the  trespasser  teeios  him,  he  will  will- 
fully or  wantimly  do  him  hurt  at  the  p^ 
of  his  employer;  but,  until  made  aware  of 
the  presence  and  peril  of  the  trespasser* 
there  can  be  no  willful  oeCllgence  or  wantm 
misconduct  toward  the  unrecognised,  undls- 
cemed  trespasser." 

In  the  case  of  Pelton  v.  Aubrey,  74  Fed. 
SCO,  20  a  a  A.  486,  the  rule  Is  stated  in  the 
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syllabus  88  follows :  "A  railway  company  owes 
no  hl^er  duty  to  an  Infant  trespasser  upon 
Its  tracks  than  to  an  adult,  and  Is  not  liable 
for  Injuries  suffered  by  such  a  trespasBer,  un- 
less, after  the  discovery  of  his  presence  on 
the  track,  it  has  failed  to  use  ordinary  care 
to  avoid  Injuring  him."  The  opinion  Is  writ- 
ten by  Mr.  Justice  Lorton,  United  States  Cir- 
cuit Judge,  and  thoroogbly  sustains  the  rule 
stated  In  the  above  quotation.  In  the  course 
of  the  opinion,  at  page  866  of  74  Fed.,  at 
page  441  of  20  a  0.  A,  It  is  further  said : 
"The  law  Imposes  no  duty  in  respect  to  tres- 
passers npon  its  (the  railroad  company's) 
track,  'excepting  that  gmeral  duty  which  any 
one  owes  to  any  other  person  to  do  him  no 
Intentional  wrong  or  Injury.  Its  (the  rail- 
road company's)  liability  to  discharge  tliia 
duty  could  (mly  arise  when  it  becomes  awaxe 
of  the  danger  In  wtilch  he  stood.'  The  over- 
whelming weight  of  authority  Is  In  accord 
with  this  rule."  We  shall  have  occasion  to 
refer  to  this  case  again  on  another  point 

Id  the  case  of  Thomas  t.  O.  M.  &  St  P. 
Ry.  Co.,  S3  Zowa,  248.  61  N.  W.  967,  the 
rule  U  stated  to  the  syUabas  tm  follows:  "A 
railroad  company  need  not  lock  out  for  tres- 
passers. It  owes  him  no  duty  except  to 
avoid  tojnrlng  him  after  he  Is  actually  seen. 
These  mlee  apply  to  dilldrea  incapable  of 
ccmtrlbutory  negligence."  In  that  case  the 
rule  and  reascma  upm  which  it  rests  are  thor^ 
ougUy  discussed,  and  tbe  court  clearly  points 
out  that  some  of  the  courts  have  departed 
from  the  rule  hj  reastm  that  they  have  con- 
founded the  dnl7  owing  to  Infant  trespassers 
with  tbe  qnestlcm  of  tttelr  ccmtrlbatory  neg- 
ligence. 

In  Nolan  t.  N.  T..  N.  H.  ft  H.  Ry.  Ca, 
tSS  Oonn.,  In  qieaking  of  the  duty  owing  to 
trespaBsers  on  the  track,  tbe  court,  at  page 
474  (4  AtL,  at  page  HO),  states  th»  rule  as  fol- 
lows: "We  do  not  think  that  the  tttidw  age 
of  one  of  these  plalntiffe  could  have  the  ef- 
fect to  raise  a  duty  where  none  otherwise 
existed.  The  suppoeed  duties  have  regard  to 
the  public  at  larger  and  cannot  well  exist 
as  to  one  portion  the  public  and  not  to 
another  under  the  same  circumstances.  In 
this  reflect;  <^ldm,  w<Hnen,  and  men  are 
upon  tbe  same  tootia^  In  cases  whore  cer^ 
tain  duties  exist.  Infants  may  require  greater 
care  tJian  adults,  or  a  different  ktod  ct  cue; 
the  precantlomary  measures  having  for  tbdr 
object  tlie  protectl<ni  ot  tbe  pnUlc  must,  as  a 
rule,  have  reference  to  all  classes  alike." 

It  Is  manifest  that,  while  a  cfaUd  may  not 
be  ehai^^ble  with  contributory  negligence, 
be  may,  nevertheless,  be  in  a  situation  where 
be  is  a  trespessw,  and  not  atitled  to  a 
greater  ^egtee  of  vigUance  to  discover  his 
presence  than  any  one  else  would  be.  To 
establish  any  oth«  rule  would  simply  result 
to  requiring  the  railroad  company  to  keep 
a  lookout  always  and  everywhere  for  tres- 
passers, and  the  presumption  of  a  clear  task 
would  be  entirely  Ignored. 

The  following  cases  all  bold  that  tiiere  is 


no  duty  cast  upon  the  raUroad  company  to 
keep  a  lookout  for  trespassers,  whetbw 
young  or  old :  Burg  v.  C,  R.  I.  ft  P.  Ry.,  90 
Iowa,  106,  57  N.  W.  680,  48  Am.  St  Rep.  419 ; 
Masser  v.  C,  R.  I.  ft  P.  Ry.,  68  Iowa,  602,  27 
N.  W.  776;  Chrystal  v.  Troy  ft  B.  Ry.  Ca, 
105  N.  T.  164,  11  N.  B.  380;  Ward  v.  S.  P. 
Ry.  Co.,  25  Or.  433,  36  Pac.  166,  23  L.  B.  A. 
715 ;  Toomey  v.  S.  P.  By.  Co.,  86  Cal.  374,  24 
Pac.  1074,  10  L.  R.  A  139 ;  Woodmif  v.  N. 
P.  Ry.  (C.  C.)  47  Fed.  689 ;  Horxtesey  v.  R 
P.  Ry.,  126  Mass.  377,  30  Am.  Bep.  686; 
Wright  V.  B.  &  A.  Ry.,  142  Mass.  296,  7  N.  B. 
866 ;  Scheffler  v.  Minn,  ft;  St  L,  By.,  32  Hton. 
518,  21  N.  W.  711 ;  HcDermott  r.  Ky.  C  By. 
Co..  83  Ky.  408,  20  a  W.  380;  By.  Co.  v. 
Williams,  69  Miss.  681,  12  SonttL  857;  WU- 
liams  V.  Eas.  City  S.  ft  H.  By..  86  Ho.  275^ 
8  6.  W.  57S;  Oivens  r.  Ky.  C  I^.  Co.,  15 
S.  W.  1057, 12  Ey.  Law  Bcp.  950;  Thranas  v. 
C,  M.  ft  St  P.  By.,  88  Iowa,  248,  01  N.  W. 
967;  I.  a  Ry.  Oo.  T.  O'Connor,  189  IlL  659^ 
58  N.  E.  1098 ;  Ala.  O.  S.  By.  t.  Hoorer.  lift 
Ala.  642,  22  South.  900;  B.  ft  O.  By.  Oa  T. 
Bradford.  20  Ind.  App.  848,  48  N.  E.  38a  67 
Am.  St  Bep.  262;  Hansen  y.  8.  F.  By..  105 
Gal.  878,  38  Paa  907  ;  0.,  a  ft  St  L.  By. 
V.  Tartt  64  Fed.  828,  12  a  a  A.  618;  Trn- 
dell  V.  a.  T.  By.,  126  Mlcb.  78,  86  N.  W.  260^ 
68  li.  B.  A  271;  Nolan  r.  N.  Y.,  N.  H.  &  H. 
By.,  68  Conn.  461,  4  AtL  106. 

The  foregoing  cases  all  tovolva  treqpassea 
by  infants  or  cAiUdroi  ranging  to  ages  from 
18  months  to  10  or  12  years. 

The  following  cases,  while  they  tovolve 
trespassing  adalts^  state  the  rule  as  the  same 
la  h^d  to  be  to  the  foregoing  cases:  Balti- 
more, etc.,  By.  Oo.  State,  62  Md.  479,  60 
Am.  Rep.  233 ;  Sptoer  y.  Chesapeake  ft  O.  B, 
Co..  34  W.  Va.  514,  12  8.  E.  668,  11  L.  B.  A 
386;  By.  Oo.  Orabam,  96  Ind  286.  48  Am. 
Bep.  718;  State  t.  B.  ft  O.  By.,  69  Md.  484. 
16  Aa  210^  9  Am.  St  Bep.  486 ;  Anderson 

a.  St  P.  ft  H.  By.,  87  Wis.  196.  68  N.  W. 
79,  28  It.  B.  A.  208 ;  I.  C.  By.  Oo.  r.  Jotmson, 
87  &  W.  746,  30  Ky.  Law  Bep.  142;  I.  O.  By. 
V.  Eicher,  202  m  656^  67  N.  B.  876 ;  C,  CI,  a 
ft  St  L.  By.  Oo.  V.  Cllne,  111  IlL  App.  416. 

The  foregoing  cases,  whether  tovf^vii^ 
trespassing  children  or  adnlts,  or  evai  li- 
censees, seem  to  apply  the  rule  strictly 
whether  the  trespass  was  cimmiltted  to  town 
or  country,  or  to  railroad  yards,  or  else- 
where. 

Tbe  following  cases  announce  ^tbat,  for 
want  of  a  better  term,  may  be  called  an  in- 
termediate rule  as  applicable  to  trespassers 
or  licensees :  Ala.  O.  8.  Ry.  Co.  r.  Ooest;  144 
Ala.  878,  88  South.  654;  So.  Pac.  Ry.  Co.  v. 
Chatman.  124  Oa.  1026,  68  S.  E.  682.  6  L.  B. 
A.  (N.  8.)  283;  Louisville  ft  N.  By.  Oo.  v. 
Daniel  (Ky.)  91  8.  W.  681.  8  L.  &  A.  (N.  8.) 
1190;  Oreen  v.  C.  ft  W.  M.  By.  Co..  110  Mich. 
648.  68  N.  W.  988;  Clark  t.  M.  C.  By.  Oo« 
113  Mich.  24,  71  N.  W.  827,  67  Am.  St  B^ 
442 ;  Bouwmeester  v.  O.  B.  ft  I.  By..  67  Mich. 
87.  34  N.  W.  41^;  Smalley  v.  Soatbem  By. 
Co.,  57  S.  a  243.  36  &  B.  489;  Eearons  T.  . 
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K.  G.  BL  By.  Co.,  180  MO.  206,  79  8.  W.  894; 
Chesapeake  I^.  Co.  v.  Bogers,  100  Ta.  S24, 
41  8.  B.  732;  I.  C.  By.  Co.  t.  Muxphy,  128 
Ky.  787.  97  S.  W.  729,  U  L.  B.  A.  (N.  S.)  852 ; 
Johnson  T.  IiEke  Superior  Tr.  A  T.  Co.,  86 
WiB.  64^  66  N.  W.  101;  JidniBOa  t.  I/mlSTllle 

6  N.  By.  Co.,  122  Ky.  487,  91  8.  W.  707 ;  Da- 
rts T.  Cailcaso  &  N.  W.  By..  68  Wis.  646,  17 
N.  W.  406,  46  Am.  Bep.  667;  Ouslda  t.  Ore. 
By.  &  N.  Co.,  14  Or.  651,  18  Pac.  488;  Felton 
V.  Aubrey,  74  Fed.  860,  20  O.  G.  A.  486;  A^ 
chfKm,  T.  ft  8.  F.  By.  t.  Smith,  28  Kan. 
641;  QlTOis  T.  Ky.  Cent.  By.  Co.,  16  S.  W. 
1067, 12  Ky.  haw  Bop.  960 ;  Young  v.  Clark. 
16  Utah.  42,  60  Paa  882;  Hyde  T.  U.  P.  By., 

7  Utah,  866,  26  Faa  979. 

In  these  cases  It  Is  held  that  If  the  acci- 
dent occurs  at  a  place  where  the  comitany 
has  permitted  the  public  the  free  use  of  the 
tracks  to  pass  along  or  over,  and  this  use  Is 
open  and  continued  for  a  long  period  of  time 
and  1^  a  lanra  or  considerable  number  of 
people  or  where  the  railroad  runs  through 
thicUy  populated  portions  of  a  dty,  town,  or 
village  where  people  frequently  go  upon  or 
pass  over  the  traite  for  muAk  a  lagth  of 
time  that  the  employte  of  the  railroad  com- 
pany may  be  diaxged  with  notice,  or  when 
such  notice  Is  directly  given  them,  then  In  all 
Budti  caaeSf  although  the  injured  p»sou  be  a 
trespasser,  still  the  raUroad  company,  having 
reasw  to  expect  that  some  one  may  be  on  or 
near  the  trat^  must  act  accordingly,  and 
ke^  a  lofftont  and  give  timely  warning  In 
order  to  prevent  a  cOllMon,  and  a  failure  to 
ei^rdse  ordinary  care  bi  keeping  a  lookout 
and  In  giving  warning  may  be  negligence  for 
wlilch  even  a  treiQMUMer  Is  entitled  to  recor- 
w,  jfforlded  he  Is  not  guilty  of  contributory 
negligence  which  ]m  the  proximate  cause  of 
the  injury.  In  cases  of  adults  being  at  mcb 
place,  the  employee  of  a  railroad  company 
are  not  required  to  ^tber  chetft  flm  speed  of 
the  train  or  to  atop  It  as  soon  as  they  dls- 
cova  the  intruder.  All  tbat  Is  required  of 
them  In  ihe  first  Instance  is  to  give  timely 
warning  of  the  approach  of  tiie  train.  On 
giving  such  warning  th^  have  the  right  to 
assume  that  the  intruder  will  leave  the  track. 
In  case  of  children  or  infants,  however,  they 
may  not  indulge  sndi  a  presumption,  but 
must  at  once  arrest  the  speed  of  the  train 
as  soon  as  they  discover  the  children,  or,  by 
the  exerdse  of  ordinary  cai^  ought  to  have 
discovered  them,  on  the  tn<^  ox  In  a  place 
of  danger.  This  also  aptOtes  to  helpless 
adults  who  may  be  on  the  track  or  In  a  place 
of  danger,  when  their  heUilesmess  Is  discov- 
ered, or,  by  the  oerdse  of  ordinary  care, 
ought  to  be  discovered.  This  role  seems  to 
u  to  be  based  vpoxk  the  dictates  of  humanity 
and  good  common  smse.  It  certainly  tIo- 
lates  no  sound  principle  vC  elQier  law  or 
morals,  and  withal  recognises  the  fact  that 
iriille  the  right  of  way  of  a  railroad  company 
is  private  property,  with  all  the  rights  and 
incidents  of  ownership  and  control,  neverthe- 
Uss  It  must  be.  used  and  mJloyed  with  due 


regard  for  the  safety  of  tliese  yAo,  with  fnU 
knowledge  and  without  objection,  are  per- 
mitted to  use  the  right  of  way  for  passage  or 
otherwise.  If,  therefore^  each  a  use  Is  made 
of  railroad  pr<q;»erty  by  the  puUlc,  It  may  In 
time  acquire  what  Is  tamed  an  implied  li- 
cense to  enter  upon  and  pass  over  such  prop- 
erly. To  establish  such  an  implied  license, 
however,  as  Mr.  Justice  Lnrton,  in  Felttm 
V.  Aubr^,  74  Fed.,  at  page  360,  20  C.  a 
A.,  at  page  446,  says,  it  is  "essential  that 
the  use  shall  have  been  definite,  lot^,  open, 
and  continuous."  This  Is  also  the  view  ex- 
IHTessed  the  Supreme  Court  of  California 
In  Hansen  r.  8.  P.  By.,  106  Cal.  379,  38  Pac 
967.  In  fact,  the  same  thought  is  expressed 
In  dUferoit  language  In  nearly  all  the  cases 
(dted  above^  which  are  (dted  under  what  we 
have  termed  the  "intwmedlato  role."  It  is 
not  necessary,  however,  tiiat  the  track  must 
be  used  so  extensive  and  for  such  a  length 
of  time  as  to  establish  a  license  Implica- 
tion before  a  railroad  company  may  be  re- 
quired to  keq;>  a  reasonable  lotrieout  for  per* 
sons  on  the  track.  In  this  regard  modi  de- 
pends  upon  the  place  and  surrounding  condl- 
tlons  and  circumstances.  It  may  be  that  In 
a  populous  city,  or  in  smaller  towns  and 
villages  where  persons  liabltnally  have  re- 
course to  and  pass  over  or  along  the  rail- 
road tracks  In  con^xteaMe  numbers  and  at 
a  particular  place  or  places  for  a  mudi 
diorter  time  than  is  required  to  establish  a 
ilcense,  the  railroad  company  may  still  be  re- 
quired to  exercise  reasonable  care  for  Oidr 
safety  and  warn  them  of  the  approadi  of 
trains,  although  they  are  trespassers.  But 
in  such  cases  the  use  most  be  such  as  to  ap* 
prise  the  railroad  company  ttirongh  Its  em- 
ployes that  the  track  Is  being  used  for  such 
purposes  and  by  a  ccmslderable  number  of 
persons  continuously  (not  occasionally  mere- 
ly), and  wltb  some  d^^ee  ot  r^rvlarlty  and 
habitually.  In  this  lattw  class  of  cases  it  is 
a  question  of  fact  for  the  Jury  to  say  wheth- 
er, under  all  the  d  reams  tancee,  the  company 
has  exercised  ordinary  care  in  view  of  the 
facts  and  conditions  iwevalllng.  It  does  not 
follow,  however,  that  because  a  few  peiscHU 
once  w  twice  a  week'walk  on  the  railroad 
trade  in  a  sparsdy  settled  Country  district 
It  Is  for  the  jury  to  say  whether  or  not  the 
railroad  company  discharged  Its  legal  duty 
in  keeping  a  lookout  for  trespaasera  It  does 
not  follow  that  because  there  Is  an  occasional 
trespass  It  wlU  be  repeated.  As  to  whether 
there  is  a  duty  where  the  facts  are  not  in  dis- 
pute, or,  If  in  dispute,  whether  those  most 
favorable  to  the  tre^Htssw  do  or  do  not  cre- 
ate a  legal  duly,  is  a  question  ot  law  and  not 
of  ta.ct  This  is  well  expressed  by  Mr.  Jus- 
tlce  Carpenter  In  Nolan  v.  N.  Y.,  N.  H.  ft 
H.  Ry.  Co.,  53  Conn.,  at  page  471,  4  Atl.,  at 
page,  108,  where  he  says:  "It  becomes  Im* 
portant,  therefore,  to  distinguish  between 
law  and  fact  So  far  as  the  defendant  is 
concerned,  negligence  may  be  defined  to  be  a 
failure  to  perform  soma  act  required  by  law. 
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or  doing  the  act  In  an  Improper  maimer. 
Th«  law  determines  the  &aty ;  tlie  evidence 
thowa  frliettier  Uie  duty  was  performed. 
Wbat  duty  rested  xipm  the  defendant,  was  a 
question  of  law;  was  the  du^  properly  per^ 
formed?  was  a  question  of  fftct" 

The  general  rule  recognised  by  all  courts, 
■0  for  as  we  are  aware,  when  not  modified 
by  statute,  Is  that  the  railroad  ennpany,  may, 
outside  of  dtlea  and  towm,  assume  and  act 
iip<m  the  assumption  that  the  track  la  free 
and  clear,  and  that  trespassers  will  not  put 
thansdves  In  the  way  of  trains.  In  other 
words,  the  railroad  company  need  not  an- 
tldpate  that  any  one  will  commit  a  trespass 
at  sodi:  a  place.  The  mere  fact  that  there 
are  occasional  treqiasBers  does  not  change 
the  rule.  It  may  be  that  In  certain  cases, 
where  a  long-ccmtlnued  use  Is  claimed  by  one 
side  and  denied  by  the  other,  the  court  must 
sabmlt  the  question  of  user  to  the  Jury  un- 
der proper  instructions.  But  where  the  ques- 
tion Is  one  simply  of  determining,  joOer 
all  the  facts,  whether  a  1^1  duty  Is  creat- 
ed, tlw  question  Is  one  of  law.  Again,  the 
charactw  of  the  jriace  where,  the  acddoit 
occurred  may  be  In  diqtute,  or  the  evidence 
may  be  conflicting  as  to  the  number  of  peo- 
ple who  use  the  track  and  the  character  of 
the  use.  In  all  such  cases  the  question  can- 
not be  determined  as  one  of  law,  because 
the  facts  upon  which  ttte  duty  rests  are  In 
ccmfllct  And  If  there  is  sufficient  evidence 
to  oreate  a  legal  duty,  the  court  must  sub- 
mit the  question  to  the  jury  to  determine 
whether  the  duty  has  been  met  or  not  Un- 
der the  facts  as  dalmed  by  the  defendant 
tiie  duty  may  not  have  arisen,  while  under 
those  as  claimed  by  the  plalntur  it  may  have. 
The  court,  therefore,  must  leave  It  to  the 
jury  to  say  wlil<A  side  shall  prevail  under 
I»ropOT  Instructions.  Where,  however,  as  In 
this  case,  the  facta  with  regard  to  the  use 
of  the  track  and  surrounding  conditions  are 
not  In  dlivute,  the  question  as  to  whether 
the  an>ellant  was  required  to  keep  a  look- 
out at  the  time  and  place  Is  merely  a  ques- 
tion of  law.  In  the  very  extended  researdi 
we  have  made  into  the  books  for  dedded 
cases,  we  have  not  been  able  to  find,  a 
gle  case  which  holds  that  under  drcum- 
stances  like  those  In  this  case  the  law  Im- 
poses the  duty  upon  a  railroad  company 
to  fce^  a  lookout  for  trespassers,  unless 
such  a  doty  was  Imposed  by  statute,  as  In 
Tennessee^  or  In  those  states  where  It  la  held 
that  a  railroad  track  Is  practically  a  high- 
way, tm  wblch  the  railroad  company  In  pass- 
ing over  it  with  Its  trains  to  bound  at  all 
times  and  places  to  keep  a  lookout  fOr  tres- 
passers as  wdl  as  for  all  others,  and  to  use 
ordinary  care  not  to  Injure  any  one.  To 
Oicse  latter  cases  we  will  now  briefly  refer. 
'  The  cases  that  hold  that  a  lookout  Is  re- 
quired at  all  times  and  places,  so  far  as  we 
have  been  able  to  find  them,  are  the  follow- 
ing: Gbtcago,  B.  &  Q.  B.  Ca  T.  GraUln,  36 
Keb.  00,  66  N.  W.  7»6»  S7  N.  W.  S22;  Troy 


V.  By.  Co.,  90  N.  O.  298,  6  B.  B.  77,  6  Am. 
St  Bep^  521;  Clark  t.  B.  Co.,  100  N.  a  430^ 
14  S.  B.  48,  14  Ii.  B.  A.  749;  Smith  T.  Nor- 
folk ft  8.  By.  Oo.,  114  N.  0.  729,  19  S.  X. 
863,  923,  2S  L.  a  A.  287;  Bottoms  t.  Sea- 
board Bj.  Co,  114  N.  O.  609;  10  8.  B.  730,  25 
L.  B.  A.  784,  41  Am.  St  Rc|i.  790;  By.  Ga 
r.  Hewitt  67  Tax.  478,  8  B.  W.  706^  00  Am. 
Bep.  82;  H.  ft  T.  C  By.  Oo.  v.  Sympklns,  54 
Tex.  (05,  88  Am.  Bepw  632;  Bdw  Go.  v.  Hnm- 
VbiefB,  80  Tenn.  200;  Bd.  Oou  t.  White,  78 
Tenn.  54a 

There  are  some  othn  cues  dted  by  reqiond- 
eht  as  holding  this  rule^  namely,  Keyser  t. 
Chicago  ft  O.  T.  By.,  50  Midi.  650,  28  W. 
811,  06  Am.  Bep.  406,  and  Heeks  r.  S.  P. 
By.  CO.,  66  Oal.  513,  38  Am  Bep.  67.  But, 
as  we  have  already  shown  the  citations, 
the  courts  from  which  these  cases  emanate 
do  not  countenance  such  a  rule  as  will  ap- 
pear by  reference  to  the  later  decisions  of 
those  courts.  The  case  In  66  Hlch.  560,  23 
N.  W.  311,  56  Am.  Bep.  405,  however,  is 
clearly  dlstlngulsbable  from  the  case  at  bar. 
In  that  case,  from  the  engineer's  own  testi- 
mony It  was  am>arent  tiiat  he  could  have 
stopped  the  train  long  before  he  struck  the 
child.  If  he  had  made  any  reasonable  effort 
to  do  so  after  discovering  and  recognizing 
the  child  on  the  tnu^  It  was,  therefore,  a 
case  of  gross  negligence.  The  following  cases 
are  also  sometimes  cited  by  courts  as  rec- 
ognizing this  doctrine:  Oueuther  v.  St  I*, 
ft  Iron  M.  By.,  lOB  Mo.  18,  18  S.  W.  846; 
Lynch  v.  St  Joe  ft  I.  By.  Oo.,  Ill  Mo.  601. 
10  S.  W.  1114;  Felch  v.  Concord  By.  Co.,  6ft 
N.  H.  318,  29  Atl.  667. 

It  will  be  found,  however,  Oat  these  latt^ 
cases  ace^t  the  doctrine  announced  In  what 
we  have  termed  the  "Intermediate  rule.**  The 
rule  In  Tennessee  to  founded  upon  a  posltlve- 
statnte  which  requires  a  lookout  to  be  kept 
by  the  railroad  ctMopany  at  all  places*  and 
where  an  object  1b  seen  upon  the  track  te- 
at once  give  the  required  signals  and  slow 
□p  or  stop  the  train.  Under  thto  statute  It 
has  been  held  that  the  du^  to  keep  a  look- 
out Is  constant,  and  a  failure  to  give  the 
statutory  signals  by  reason  tSiat  a  proper 
lookout  was  not  k^  oomrtitutes  negllg«ice- 
per  se,  of  whldi  a  mere  licensee,  or  even  a 
trespasser,  may  avail  himself  In  an  action 
for  negligence  against  the  railroad  company. 
Mr.  Justice  Iiurttm,  who,  before  hto  appoint- 
ment  to  the  federal  bendi,  was  a  justice  of 
tbe  SuiHreme  Court  of  Tennessee,  however, 
points  out  In  the  case  of  Ftfton  v.  Anbrey 
that  such  to  not  the  rule  in  the  abamce  of 
a  statute.  This  leaves  the  Nebraska,  the 
North  Carolina,  and  Texas  courts  as  htddlnif 
to  the  particular  doctrine  that  a  lookout 
must  be  ke^t  at  all  times  and  places  and  In 
fovor  of  all.  The  cases  dted  by  tbe  Nebras- 
ka court  in  support  of  thto  doctrine  will  be 
found  not  to  support  It  at  all. 

Bat  Is  this  doctrine  sound  T  Up(m  what 
principle  of  law  ot  justice  to  It  founded? 
It  to  said  that  It  to  the  duly  of  the  raflroad 
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company  at  all  times  and  places  to  ke^  a 
lookoat  for  obstmctlons  on  the  track,  or  for 
any  Interference  therewith,  for  the  safety 
of  their  passengera ;  that  the  company  owes 
a  duty  to  them,  at  least  Farther,  that  rail- 
road trains  are  dangerous  Instrmnentalltiee, 
wlildi  at  all  times  and  places  Aonld  be  op- 
erated with  reasonable  care.  All  this  may 
be  conceded,  and  yet  a  trespass^  may  not 
be  entitled  to  complain  for  an  injury  Inflict- 
ed upon  him.  In  the  first  place,  the  pas- 
senger stands  in  a  special  relation  to  the 
company;  he  la  on  Its  train  by  special  In- 
vitation, and  nnder  a  special  contract  which 
imposes  the  duty  upon  the  company  to  carry 
him  safely.  This  dnty  is  constant  and  may 
not  be  relaxed.  Supposing  a  tramp  were 
stealing  a  ride  on  a  train  which  came  Into 
collision  with  another  train,  or  with  any  oth- 
er obstruction  on  the  track,  or  by  reason  of 
a  defectlYe  roadbed  an  accident  occurs,  could 
the  tramp  recover  damages  against  the  com- 
pany because  it  had  not  discharged  Its  duty 
to  the  passengers  on  the  train  on  which  the 
tramp  rode  when  he  was  Injured?  If  be  may 
recover  wblie  trespassing  on  the  track  of 
the  company  for  a  failure  to  keep  a  lookout 
In  the  interest  of  the  passenger,  why  may 
he  not  likewise  recover  as  a  trespasser  on  a 
train  for  like  failure  to  perform  a  like  du^ 
to  the  passenger?  Are  not  mutual  rights, 
duties,  and  obligations  always  measured  by 
the  relatlonrtilp  of  the  parties?  Isn't  the 
right  of  way  of  the  company  private  prop- 
erty and  governed  by  the  laws  relating  to 
private  ownership,  except  that  It  is  dedicat- 
ed to  public  use  for  transportation  purposes? 
Any  person,  therefore,  who  may  desire  to 
avail  himself  of  the  faclMtles  provided  by 
the  company  for  transportation  may  do  so. 
and  for  that  purpose  mi^  at  all  proper  times 
and  places  claim  access  to  its  property  de- 
voted to  that  purpose  as  a  matter  of  right, 
and  in  exercising  such  right  be  has  a  rigbi 
to  demand  the  exercise  of  reasonable  care 
by  the  railroad  company  for  his  protection. 
May  he,  however,  also  go  onto  Its  right  of 
way  at  any  time  and  place  for  hiR  owt 
pleasure  or  convenience  and  claim  such  pro- 
tection as  a  matter  of  right?  Clearly  not. 
If  he  does  so,  however,  what  duty  does  thp 
company  owe  him?  Clearly  the  same  duty 
that  any  other  owner  of  property  would  owe 
blm  under  the  same  circnmstances.  How 
may  a  trespasser  be  permitted  to  avail  hln^ 
self  of  the  rights  belonging  to  another  who 
BtandH  in  a  different  relation  to  the  person 
against  whom  the  right  Is  a!>serted.  without 
doing  violence  to  every  principle  of  law  ui>- 
on  which  reciprocal  rights,  duties,  and  ob- 
ligations are  based?  The  right,  therefore,  of  a 
trespasser  to  complain  because  certain  du- 
ties were  not  discharged  which  were  due  oth- 
ers stancUng  in  a  different  relation  than 
he  stood  must  be  based  npon  different  prin- 
ciples than  those  considered  above.  This 
la  part  at  least,  is  attempted  by  the  state- 
ment  that  the  operation  of  trains  la  vei7 , 


hazardous,  and  that.  In  the  interest  of  hu- 
manity, and  because  of  the  sacredness  of 
human  life,  the  dnty  to  keep  a  lookout  for 
all  should  be  required.  Conceding  all  this 
to  be  true,  upon  what  principle  ot  reason 
and  Justice  should  it  be  held  that  railway 
companies  be  made  to  assnme  the  whole  bur- 
den of  preserving  life  and  llmbT  The  very 
courts  that  advance  this  doctrine  violate  it  In 
the  application  by  permitting  contributory 
n^ligoice  to  prevent  a  recovery.  This  con- 
tributory negIlg»Ke,  in  case  an  Infant  Is 
killed,  may  be  Invoked  against  the  parent 
suing  tn  his  Own  right,  and,  as  agalnit  an 
adult  or  one  having  attained  to  years  of 
discretion,  it  Is  always  available.  If  the  right 
of  recovery  by  a  trespasser  is  to  prevail  up- 
on the  latter  grounds,  it  should  be  made 
available  to  all  and  nnder  all  circumstances. 
If  the  pTupose  is  humane  and  to  preserve 
human  life.  It  Is  quite  as  humane  and  pre- 
serves human  life  just  the  same  whether  the 
life  of  one  guilty  of  contributory  negligence 
is  preserved,  or  of  one  not  so  guilty.  It 
seems  to  us,  however,  that  the  rule  that  pre- 
vents trespassers  and  those  guilty  of  con- 
tributory negligence  to  recover  is  based  upon 
sound  reason  and  correct  principles,  and  In 
the  long  run  will  tend  to  make  ail  more 
careful  and  cautious  in  going  Into  places  of 
constant  danger.  It  seems  to  us  fallacious 
to  assume  that  railroad  companies  will  In- 
crease the  vigilance  they  owe  to  their  pas- 
sengers and  to  the  public  generally  because 
there  is  an  occasional  trespasser  found  on 
the  track  in  outlying  country  districts  who 
is  injured.  To  avoid  injury  to  such  tres- 
passers, nothing  short  of  patrolling  the  whole 
line  of  railroad  would  sulQoe.  Whether  such 
measures  are  necessary  and  should  be  re- 
sorted to  la  a  legislative,  not  judicial,  ques- 
tion. This,  no  doub^  is  conceded  by  all,  yet 
by  careless  statements  some  courts  apparent- 
ly have  enforced  such  a  rule  by  indirect  or 
judicial,  rather  than  by  proper,  leglslatl<m. 
We  can  see  no  good  reason  why  a  trrapasser 
should  be  ^ven  greater  rights  when  he  com- 
plains of  a  railroad  company  than  be  re- 
ceives as  against  all  other  owners  of  prop- 
erty under  similar  circumstances. 

The  trial  court  In  this  case,  by  Its  Inatruc- 
tlous,  recognized  the  doctrine  that  a  railroad 
company  owes  no  duty  to  an  adult  trespasser 
upon  Its  track  until  such  trespasser  is  dis- 
covered, but  an  exception  was  made  by  the 
court  with  regard  to  Infant  trespassers.  The 
overwhelming  weight  of  authority,  as  we 
have  shown,  recognizes  no  such  distinction ; 
and,  in  the  absence  of  a  statute,  such  a  dis- 
tinction flnds  no  support  either  In  reason  or 
upon  sound  principles  of  justice  and  right 
With  respect  to  Infant  trespassers,  there  is  a 
well-established  exception  In  what  is  termed 
the  "Turntable  Cases."  This  exception  is, 
however,  as  we  conceive,  based  upon  sound 
reason  and  good  logic,  and  we  have  attempt- 
ed to  define  and  apply  It  in  V^c  case  of 
Brown  v.  Salt  Lake  City,  88  UUh,      98  Pac 
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670, 14  £k  B.  A.  (N.  S.)  619.  Thta  exception, 
however,  cannot  be  universally  applied  In 
favor  of  Infant  trespassers.  Unless  the  con- 
ditions npon  which  the  exception  rests  pre- 
vaU,  the  exception  cannot  be  applied.  A 
railroad  track  in  an  open  conntry  neither  at- 
tracts nor  allures  children.  Moreover,  rail- 
road trains  must  be  operated  at  considera- 
ble speed  in  order  to  meet  the  public  de- 
mands. If  such  trains  cannot  be  operated 
in  the  country  districts  at  great  speed  and 
without  having  the  trains  constantly  under 
the  control  of  the  operators,  they  cannot  be 
BO  operated  anywhere.  If  the  operators  of 
trains  may  not  rely  upon  the  presumption  of 
a  cleat  track  In  the  open  country,  they  may 
not  do  80  anywhere.  Under  all  the  evidence 
in  this  case,  when  most  strongly  taken  in 
favor  of  respondent,  there  is  nothing  which 
takes  the  case  ofit  of  the  rule  of  a  trespasser 
pure  and  simple.  There  Is  no  evidence  that 
either  the  child  or  any  one  else  had  a  legal 
right  or  license  to  go  upon  the  track  at  the 
point  of  the  accident,  nor  Is  there  any  evi- 
dence from  which  an  Inference  can  reason- 
ably be  drawn  that  there  was  an  Implied 
right  to  do  so.  If,  therefore,  the  child  bad 
entered  tQion  and  bad  been  injured  on  real 
property  owned  by  an  individual,  or  any 
number  of  them,  under  circumstances  dis- 
closing no  better  right  to  be  there  than  la 
shown  In  this  case,  no  one,  we  think,  would 
doubt  that  the  act  of  being  on  the  premises 
constituted  a  trespass,  and  as  to  whether  It 
was  or  not  was  a  question  of  law  and  not  of 
fact.  It  being  a  trespass,  no  active  duty 
devolved  upon  the  appellant  to  exercise  or^ 
dlnary  care  to  keep  a  lookout  <ot  the  tres- 
passing child.  It  was  error  to  Instruct  the 
jury  that  such  a  duty  was  Imposed  as  a  mat- 
ter of  law,  and  It  was  also  error  to  submit 
the  case  to  the  jury  at  all  upon  the  theory 
as  to  whether  the  appellant  exercised  .ordi- 
nary care  to  prevent  Injury  to  the  child. 

But  It  1b  asserted  by  respondent's  counsel 
that  the  engineer  says  that  he  looked  ahead 
of  the  engine  and  saw  the  track,  and  that 
be  actually  discovered  an  object  on  the  track 
when  the  engine  was  still  125  yards  distant 
from  such  object;  that  there  la  evidence 
In  the  record  that  the  train  could  have  been 
stopped  within  a  distance  of  100  yards. 
From  this  it  Is  argued  that  the  engineer, 
after  discovering  the  object  on  the  track, 
could  have  stopped  the  train  before  striking 
the  child,  and  not  having  done  so  constituted 
negligence.  It  Is  true  that  the  engineer,  who 
was  a  witness  testifying  on  behalf  of  respond- 
ent, in  substance  said  that  he  looked  down 
the  track  ahead  of  the  engine  for  a  consider- 
able distance  west  of  and  on  approaching  the 
crossing;  that  he  saw  no  person,  cattle, 
sheep,  or  other  animate  objects  at  or  near 
the  crossing,  but  that  in  approaching  It  he 
did  see  an  object  on  the  track  when  he  was 
about  200  yards  west  of  the  crossing,  which 
object  was  about  125  yards  from  the  engine, 
tying  near  the  soath  rail,  when  he  flrit  dl** 


covered  it ;  that  he  took  this  object  to  be 
some  weeds  or  clothing  blown  up  by  the  wind 
on  the  track,  and  that  the  object  be  saw 
was  lying  prone  upon  the  track,  and  he  dis- 
covered it  was  a  living  child  when  It  raised 
Its  head  when  the  engine  was  about  60  feet 
from  where  It  lay.  Tbeire  Is  no  other  evi- 
dence In  the  record  upon  these  subjects,  ex- 
c^t  that  the  engineer  says  that  the  train 
was  stopped  in  as  short  a  distance  as  It  was 
possible  to  do  this.  In  view  of  the  testimony 
of  the  experiments  that  were  testified  to  by 
rMpondent  and  some  of  his  witnesses,  and 
in  the  light  of  the  foregoing  statement  of  the 
engineer  on  the  train  and  of  the  expert  wit- 
nesa,  two  questions  arise :  (1)  Was  there  any 
evidence  from  which  the  Jury  was  author- 
ized to  find  that  the  engineer  was  gnllty  of 
such  conduct  as  to  make  appellant  liable  Id 
not  preventing  the  accident?  and,  (2)  If  there 
is  any  such  evidence,  did  the  court  err  in  in- 
structing the  jury  with  respect  to  the  duty 
Imposed  on  appellant  in  case  of  a  trespaaslug 
child  by  tellli^  them  that  it  was  the  duty 
of  ai^ellant  to  exercise  ordinary  care  to  dis- 
cover whether  a  child  was  npon  Its  trac^, 
although  snch  child  be  a  trespasser,  In  view 
of  the  circumstances  and  the  place  where 
the  accident  occurred  as  disclosed  by  the 
evidence?  With  regard  to  the  first,  respond- 
ent's counsel  contends  that  the  engineer  ad- 
mits that  he  looked  ahead  of  the  advancing 
engine  along  the  track ;  that  he  saw  an  ob- 
ject on  the  track  when  he  was  still  125  yarda 
away  ^m  It;  and,  further,  that  the  evi- 
dence with  respect  to  the  experiments  shows 
that  the  child  could  have  been  seen  at  a 
much  greater  distance  by  any  one  who  look- 
ed, and  as  the  engineer  did  look  he  must  have 
discovered  the  chUd  before  he  says  he  did, 
and  that  whether  he  did  or  not  Is  a  qoea- 
tlon  of  fact  for  the  Jury.  The  fallacy  of 
counsel's  contention,  It  seems  to  us.  Is  that 
it  assumes  that  what  the  engineer  might 
have  seen  he  ought  to  have  seen,  and  there- 
fore In  contemplation  of  law  did  see.  These 
deductions  would  be  correct  when  applied 
to  cases  where  a  doty  to  look  and  see  Is  im- 
posed. But  where  no  such  duty  Is  Imposed 
by  law,  as  we  have  attranpted  to  demonstrate 
from  the  authorities,  a  different  rule  of  law 
applies.  Where  no  duty  is  imposed  to  keep 
a  lookout,  then  it  must  logically  follow  that 
It  Is  not  negligence  not  to  do  so.  By.  Co.  v. 
WUllams,  69  Miss.  631,  12  South.  957,  and 
cases  there  dted.  The  duty  to  prevent  In- 
jury arises  only  after  the  trespasser  is  ac- 
tually discovered  in  a  place  of  danger,  and 
not  from  the  time  he,  by  the  exercise  of  or- 
dinary care,  might  or  ought  to  have  been  dis- 
covered. Upon  this  point,  all  the  authorities 
which  hold  to  the  rule  we  are  Invoking  In 
this  case  are  practically  unanimous.  Not 
to  see  where  there  Is  no  primary  duty  to 
look  Is  not  negligence,  and  this  Is  so  whether 
the  trespasser  Is  an  adult  or  a  child.  The 
Supreme  Court  of  Iowa,  In  discussing  this 
qnestloa  In  the  case  of  Thomas  t.  Oi  M.  & 
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St.  p.  By.,  08  Iowa,  at  page  235,  81  N.  W., 
at  p^ge  9^  et  aeq.,  says:  "Xow,  as  we  have 
already  seen,  the  only  duty  the  engineer  <^  a 
train  owes  to  a  treqmsser  la  to  avoid  in- 
jnrlng  him  after  bla  peril  Is  discovered. 
And,  In  determining  this  question  of  duty. 
It  is  entirely  Immaterial  whether  the  tres- 
passer Is  sal  jnria  or  not,  for  the  inquiry  Is 
not  as  to  the  ablllly  and  capacl^  of  the  tres- 
passer, but  rather  the  duty  of  the  one  who 
Is  charged  with  the  negligent  acts.  For  this 
reason  die  better-con^dered  cases  hold  Utat  it 
Is  entirely  Immaterial  that  the  trespasaer  la 
an  Intend  Idiot,  or  lunatic  In  determining 
whether  he  was  a  trespasser.  (Citing  cases.) 
When  the  duty  once  commences,  no  doubt  a 
hl^ier  degree  of  care  la  required  to  avoid 
InJnrlnK  a,  child  flian  la  required  where  the 
treqpaaser  is  an  adult  But  active  duty  com- 
mences no  sooner  In  one  case  than  In  the  oth- 
er. The  reason  why  one  who  by  his  negli- 
gence contributes  to  his  Injury  cannot  re- 
cover Is  entirely  different.  •  *  *  With 
these  dlsUnctlona  In  mind,  most  of  the  cases 
dted  can  be  reconciled,  and  firom  them  the 
rule  deduced  that  a  railroad  company  owes 
no  duty  to  a  trespasser,  be  he  sul  JurU  or 
□ot,  until  Its  empk^^  actually  discover  him 
upon  the  track,  and  that  ttie  question  as  to 
the  age  of  tlie  child  Is  not  important  In  deter- 
mining when  the  duty  comm^ices.*'  The 
court  then  proceeds  to  discuss  the  exertion 
In  favor  of  Infants,  namely,  die  Turntable 
Cases,  and  continues  further:  **In  the  slxOi  in- 
atmction  the  Jury  were  ttAA  that  defendant's 
empl<^£B  were  not  required  to  be  upcm  the  con- 
stant lookout  to  discover  chlldrai  at  that 
place— the  place  at  the  accident.  •  •  • 
While  tt  doee  not  directly  say  that  the  ea- 
gineer  was  required  to  keep  a  lookout  for 
trespassers,  yet  soch  meaning  could  w^  be 
placed  upon  the  language  used.  The  Infer- 
ence Is  quite  strong  that,  while  he  was  not 
required  to  keep  a  constant  lookout,  yet  some 
efTort  In  this  direction  was  required.  The 
case  waa  presented  to  the  Jnry  on  the  theory 
that  the  child  was  a  trespasser,  pure  and 
simply  and,  as  we  have  seen,  the  defendant 
did  not  owe  it  the  duty  to  look  out  for  It" 

In  Smalley  v.  By.  Co.,  57  B.  C,  at  page 
255,  85  B.  at  page  492.  the  Supreme  Court 
of  South  Carolina  quotes  and  adopts  the  fol- 
lowing latifeniage:  "Properly  speaking,  there 
la  no  positive  duty  owing  from  a  railroad 
company  to  a  trespasser  on  its  tmck;  tt  Is 
not  a  part  of  Its  duty,  In  exercising  ordinary 
care  In  the  operation  of  Its  road,  to  provide 
a^Inet  the  possibility  that  trespassers  may 
be  <Hi  its  track,  and  the  extent  of  Its  duty 
Is  to  refrain  from  willful  or  deliberate  in- 
jury. Elxcept  at  crossings.  It  has  the  right 
to  the  exclusive  use  of  its  track  and  premi- 
ses, and  la  oitltled  to  assume  that  they  are 
clear.  It  Is  not  bound  to  anticipate  that  per- 
sona will  be  upon  them,  or  to  make  provision 
for  the  safety  of  such  persons." 

Of  course,  the  rights  and  duties  outlined  In 
the  foregoing  statement  should  be  limited 


strictly  to  places  in  the  opu  country,  and 
where  the  public  or  any  considerable  number 
of  persons  have  not  habitually  resorted  to 
the  track  with  the  express  or  implied  per- 
mission of  the  company.  In  view  of  the 
whole  evidence  upon  the  question  now  under 
consideration,  can  reasonable  men  say  that 
the  engineer  In  fact  did  see  the  object  on  the 
track  and  know  it  was  a  child  or  living  be- 
ing sooner  than  he  says  he  did?  It  Is  urged 
that  he  says  he  looked,  and  from  this  it  Is 
argued  tb&t  when  others  looked  they  saw 
and  discerned  It  was  a  child  at  a  much  great- 
er distance,  and  hence  he  must  have  done 
the  same.  We  repeat,  the  question  Is  not 
what  he  might  or  ought  to  have  se^,  but  It 
is,  did  he  In  fact  see,  and  was  the  object 
upon  the  track  which  he  was  approadilng 
so  prominent  and  in  such  a  position  that 
when  he  looked  In  the  direction  in  which 
the  chUd  was  he  must  have  seen  It,  and  that 
from  these  facts  it  Is  obvious  that  he  Is  not 
stating  the  truth  when  he  says  he  did  not 
see  and  discern  Its  character  sooner?  If  we 
may  assume  t&at  the  engineer  told  the  truth 
when  he  said  he  did  not  see  the  object  on 
the  track  until  he  was  within  125  yards  of 
It  and  that  he  did  not  discover  that  It  was 
a  child  or  living  being  until  he  was  within 
60  feet  of  it,  th^  under  all  the  evidence  the 
engineer,  after  he  discovered  the  object  was 
a  cMH,  could  not  have  eti^pped  tiie  train  In 
time  to  save  It  from  injury. 

It  is.  however,  insisted  that,  in  view  of 
what  the  witnesses  saw  when  they  made  the 
experiments,  the  Jury  had  a  right  to  disbe- 
lieve the  engineer  and  assume  that  he  saw 
the  child  to  ample  time  to  have  stopped  the 
train.  This  assumption  Is,  however,  based 
upon  the  fact  that  the  engineer  must  have 
seen  what  others  say  they  saw.  Does  this 
necessarily  follow?  a%e  engineer  was  ap- 
proaching a  crossing  In  the  op«i  country.  In 
lo(AIng  forward  down  the  ttaxik,  as  be  says, 
he  was  looktog  to  see  whether  or  not  there 
were  any  objects  at  or  near  the  track.  Quite 
true,  in  doing  this  he  also  scanned  the  track 
ahead  of  the  approaching  engine;  but  It  is 
obvious  that  he  had  the  track  less  In  mtod 
than  he  did  the  crossing  and  the  approachea 
thereto.  His  special  duty  was  to  observe 
the  croBslng.  It  la  easy,  therefor^  to  und^ 
stand  why  one  may  look  down  a  track  and 
not  see  or  observe  every  object  that  may  be 
betweoi  the  observw  and  the  potot  the  ob- 
server has  specially  in  mind,  and  this  Is 
espedally  apparait  whwe  the  totermedlato 
object  la  small,  like  a  two  or  three  year  old 
child  lying  pione  up<m  the  track.  From  this 
it  Is  also  easily  understood  why  the  experi- 
ments made  by  the  reapondent  and  his  wit- 
nesses are  of  little^  If  any,  probative  force. 
In  this  connection  appellant  contends  that 
those  experlmente  were  Improperly  admitted 
In  evidence,  because  they  were  not  made  un- 
der sidwtantlally  the  same  ccmdltlons  In  which 
the  engineer  was  placed  at  the  time.   It  Is 
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quite  trqe  lliat  13ie  erperlmaite  were  not 
madB  under  the  same  conditions  In  -wbiOi  tba 
engineer  was  placed,  and  It  would  perhaps 
be  Impossible  to  make  sudb  exp^lmenta  un- 
der ^edsely  tlie  same  conditions.  It  seema 
to  na,  howerer,  tbat  the  reaulta  <tf  ttie  ex- 
periments amounted  to  no  more  than  both 
court  and  Jury  had  a  right  to  conalder  with- 
out any  evidence  npoo  the  subject.  The  can- 
dltlona  and  anrronndlng  circumstances  were 
all  In  evidence,  and  It  thoefore  was  a  matter 
of  common  knowledge  merely  bow  far  an 
object  such  as  the  child  presnited  could  be 
aeen  In  broad  daylight.  The  fact  that  the 
object  was  seen  by  others  who  t^porarlly 
placed  that  object  upon  the  tnxUk.  at  another 
time  and  when  they  expected  to  see  It  gives 
but  little,  If  any.  aid  In  determining  whether 
one  who  Is  approacblng  a  similar  object  on  a 
fast-moTlng  train,  and  who  does  not  have 
the  object  In  mind  and  upon  whom  no  duty 
la  imposed  to  see,  also  aaw  it  Here,  again, 
It  la  a  matter  of  common  knowledge,  If  not 
nnlvrasal  experience,  that  all  of  us  frequently 
kMk  Id  a  certain  direction,  alid  do  not  see 
every  object  within  our-  range  of  vision.  If 
a  duty  Is  cast  upon  one  to  look,  tbea  In  cim- 
templatlon  of  law  be  also  sees,  whether  in 
fact  he  does  so  or  ntA.  What  one  <mgbt  to 
see,  he  as  a  matter  of  law.  does  see.  But 
this  Is  not  the  case  whwe  there  Is  no  duty 
to  look.  In  such  a  case  one  cannot  be  charg- 
ed with  negligence  nntll  he  does  see  and  fails 
to  act.  It  la  only  from  the  moment  that  he 
sees  that  the  doty  commoicea.  Quite  true, 
the  question  aa  to  whether  one  did  aetoally 
see  or  not  cannot,  In  all  cases,  be  left  to  the 
bare  stetement  of  the  observer.  The  object 
may  be  so  prominent,  and  Ite  portion  so 
consi^cuous,  tbat  It  may  be  obvlow  to  ail, 
and  that  where  one  says  he  looked  the  In- 
ference ia  unavoidable  that  he  likewise  saw 
the  object  in  question.  But  before  one  can 
he  chained  with  negligence  under  circum- 
stances where  there  waa  no  primary  duty  to 
look  or  see,  negligence  In  falling  to  aee  must 
be  gross,  and  so  as  to  amount  to  willfulness, 
wantonnees,  or  recklessness.  This  necessarily 
follows  from  the  want  of  duty  to  look  and 
see. 

Applying  the  undisputed  facte  estebllshed 
by  the  evidence  to  the  foregoing  stetement  of 
the  law.  Is  there  anything  from  whldi  a  Jury 
may  Infer  that  the  engineer  actually  saw  the 
object  upon  the  trade  and  discerned  it  to  be 
a  child  in  time  to  avert  the  collision?  It  Is 
argued  that,  as  to  whether  the  en^neer  saw 
the  child  or  not  Is  a  question  of  fact  to  be 
submitted  to  and  passed  on  by  the  Jury.  As 
an  abstract  proposition,  where  the  only  Issue 
is  whether  a  person  saw  or  did  not  see  an 
object,  the  question  is  one  of  fact  and  ordi- 
narily must  be  submitted  to  the  Jury.  But 
In  every  case  there  mast  be  some  sufficient 
evidence  which  directly  tends  to  establish  the 
fact  to  be  found,  or  some  facts  from  which 
the  ultimate  fact  may  reasonably  be  Inferred. 
If  there  is  no  such  evidence,  either  direct  or 


drcnmstantlal,  thea  there  Is  nothing  to  nnb- 
mit  to  the  Jury,  tOr  the  reason  that  the  wbole 
matter  is  left  to  mere  conjecture.  It  Is  ar- 
gued, however,  tbat  In  this  case  the  engineer 
testified  that  he  looked  along  the  tnuft  ahead 
of  Hie  advancing  mgine  and  saw  the  cross- 
ing, which  was  some  distence  beyond  where 
the  child  was  lying  upon  the  track.  It  la 
furUier  argued  that  some  of  respondent's  wit- 
nesses testified  that  they  made  acnne  experl- 
menta  by  placing  other  children  upon  the 
track  at  or  near  the  point  where  respondent's 
child  was  Ij'ing,  and  that  such  witnesses 
could  see  the  child  tli^  had  placed  upon  the 
track  for  a  much  longer  distance  than  the 
engineer  testified  that  he  saw  the  deceased 
child.  From  this  it  is  urged  that,  in  view  that 
those  witnesses  could  see  and  did  see  a  child 
on  the  track  for  a  much  longer  distance, 
therefore  there  la  some  evidence  from  wfalcli 
a  Jury  would  be  authorized  to  Infer  tbat  the 
engineer  also  saw  the  deceased  child.  If  the 
controlling  question  were  as  to  whether  the 
engineer  could  have  seen  the  child,  then  this 
evidence  would  be  quite  material,  if  not  con- 
vincing. But  the  Issue  la  not  whether  tbe 
engineer  could  see  the  object,  but  whether 
he  actually  did  see  It  and  discerned  it  to  be 
a  child  in  time  to  stop  his  train  and  avoid 
tbe  accident  If  tbe  law  had  imposed  upou 
him  the  duty  to  look,  thea  the  evidence  that 
others  could  see  a  child  upon  the  track  for  a 
longer  distance  than  the  engineer  eays  be 
saw  it  would  perhaps  be  sufficient  to  author- 
ize an  inference  that  the  engineer  likewise 
could  tiare  seen  if  he  looked,  or  saw  because 
he  did  look.  Under  such  circumstances,  how- 
ever, the  ability  to  see  n'as,  In  the  eye  of  the 
law,  tentemount  to  seeing.  The  negligence. 
In  such  event  would  con^st  in  not  seeing 
what  ought  to  have  been  seen,  and  the  fact 
whether  he  saw  or  not  would  not  be  con- 
trolling— in  fact,  not  even  essential.  But  we 
have  no  such  issue  here.  In  this  case  there 
was  no  duty  to  look,  and  hence  it  was  not 
negligence  not  to  see.  The  mere  fact  that 
others  could  see  a  child  sitting  upon  the  track 
where  they  expected  to  see  one  Is  wholly  in- 
sufficient to  establish  the  fact  that  the  en- 
gineer actually  saw  and  discerned  another 
child  which  waa  lying  prone  upon  the  track 
along  by  the  side  of  the  rail.  Tbe  fact  to  be 
estebllshed  was,  did  the  engineer  see  the  ot>- 
Ject  upon  tbe  track,  and  discern  that  It  wa» 
a  child  in  time  to  avert  the  coUlsitxir  The 
en^neer,  whose  testimony  Is  tlie  only  direct 
evidence  upon  the  subject  says  he  did  not 
discover  the  object  xmtll  he  was  about  12S 
yards  from  It  and  did  not  discern  Ite  dhar^ 
acter  nntll  he  was  within  60  feet  from  where 
It  was  lying  on  the  trat^  The  questions, 
therefore,  are  :  (1)  Whether,  under  the  dr- 
cumstances,  the  testimony  of  respondent  and 
his  witnesses  to  the  elfect  that  they  conid  see 
a  child  of  about  the  same  slse  In  a  altttnc 
position  on  the  tra<^  tot  a  mudi  longer  dis- 
tance picsento  a  substantial  oonfllct  lo  the- 


Digilized  by 


PALUEB  T.  OBBQOK 


SHORT  LINE  B.  00. 


701 


erldoKe  mKm  tbto  snl^ect ;  and  (2)  la  it  per- 
missible to  draw  tlie  taferenee  from  tbe  facte 
testified  to  by  those  witnesses  that  the  m- 
gbaeet  not  only  saw  an  object  upon  the  tradE, 
bot  discerned  It  to  be  a  child  In  time  to  stop 
bis  train  before  injuring  It?  If  It  may  be 
Inferred  that  becttuse  snne  persons  eonid  see 
and  discern  tbe  character  at  an  object,  there- 
fore anothcv.  at  a  different  time  under  sim- 
ilar drcnmstances,  actually  saw  the  object 
and  discerned  Its  character,  then  there  is 
some  evidence  to  nij^Mrt  the  Inference.  It  no 
doubt  might  be  Inferred  that  If  one  conid  see 
tbe  object,  another  under  rimllar  drcomstan- 
ces  might  likewise  see  It,  but  this  Is  far  from 
proTing  (and  an  Inference  must  amount  to 
proof)  that  the  oth«r  did  actually  see  and 
discern  the  character  of  the  object  To  per- 
mit the  ultimate  fact  to  be  established  In  tliis 
way  is  to  iinKnrit  It  to  be  done  by  speculation 
and  coojecttt'rei  which  the  law  does  not  au- 
thorize. True  It  l8  that  there  may  be  cases 
where  an  object  on  tbe  track  may  be  so  prom- 
inent that  not  to  Bte  It  would  amount  to 
gr(»s  or  willTul  misconduct  upon  the  part  of 
the  engineer.  In  case  of  a  trespasser,  to 
whom  no  duty  is'  owing  except  not  to  inflict 
willful  or  wanton  Injury,  after  he  Is  discover- 
ed, the  circumstances  from  which  such  wan- 
ton and  willful  conduct  may  be  inferred  must 
be  made  to  appear  before  it  can  be  said  that 
there  Is  any  evidence  upon  which  a  recovery 
may  be  had.  is  there  even  a  sclntlUa  of  evi- 
dence In  this  case  from  which  any  reasonable 
men  might  Infer  recklessness  or  wantonness 
upon  the  part  of  the  engineer?  We  confess 
we  are  unable  to  discover  any  such.  If  this 
be  so,  what  was  there  to  submit  to  the  Jury? 
MorevCT,  In  what  respect  would  this  evidence 
raise  a  conflict  with  the  [>ositive  statement  <^ 
the  engineer?  If  a  Jury  Is  permitted  to  Infer, 
under  tbe  undisputed  facts  In  this  case,  that 
the  engineer  actually  saw  the  object  upon 
the  track  and  discerned  it  to  be  a  child  in 
time  to  stc^  his  train  and  prevent  a  collision, 
then  we  must  say  that  a  Jury  may  say  in  any 
case  of  injury  to  a  trespasser,  however  mea- 
ger the  evidence  may  be,  that  the  engineer's 
conduct  was  willful  and  wanton  in  not  actu- 
ally seeing  and  discerning  tbe  character  of 
the  object  upon  the  track  in  time  to  avert  the 
Injury.  To  so  hold  would  entirely  eliminate 
the  presumption  of  a  clear  track,  and  would 
Impose  a  duty  upon  the  engineer  to  see  If  It 
was  made  to  appear  that  he  looked,  and  be- 
cause he  looked  be  also  saw  tbe  object  and 
discerned  its  character.  The  overwhelming 
wel^t  of  authority  as  to  trespassers  Is  that 
the  duty  to  exercise  care  arises  <mly  from 
tbe  time  the  trespasser  la  actually  discovered 
and  his  character  and  helpless  or  perilous 
position  is  recognized,  and  not  bom  the  time 
that  he  might  have  been  seeUi  This  rule 
awlles  to  all  trespassers,  whetlier  they  be 
intents  or  adults,  helpless  or  otherwise.  A 
different  degree  of  care  as  to  Infants  and 
helpless  beings  arises  only  from  the  time  of 


the  actual  discovery  of  their  omdltloii  and 
dmracter,  and  not  beft»ra.  Before  discovery, 
the  rule  is  the  same  with  regard  to  all  tres- 
passers, youog  or  old.  After  an  Infant  or 
helpless  person  known  to  be  snidi  Is  actually 
discovered  in  a  place  of  danger,  then,  and 
then  only,  the  rule  with  r^rd  to  the  degree 
of  care  to  be  exercised  In  his  twhalf  changes, 
as  we  have  already  pointed  out  From  this 
it  follows  that  there  Is  no  duty  to  see  and 
discover  an  Infant  any  more  than  there  Is 
one  to  see  and  discover  an  adult  trespasser. 
To  hold,  therefore,  tlmt  a  jury  may  Infer  that 
because  me  looked  along  the  trade  he  tliere- 
fore  actually  saw  an  object  as  small  as  a  two 
year  old  child  would  l>e  when  lying  prone  up> 
on  the  tnA  against  the  rail,  and  also  dls- 
cemed  Its  character,  where  the  presmnptlon 
of  law  is  that  the  track  Is  dear  simply  be- 
cause others  say  they  could  and  did  see  a 
similar  object  under  ^mllar  circumstances,  is 
tantamount  to  saying  that  the  rule  should  be 
enforced  that  where  one  looked  he  also  must 
be  held  to  have  seen.  This,  in  fact,  would 
amount  to  enforcing  the  Nebraska,  North 
Carolina,  and  Texas  rule,  which  we  have  re- 
pudiated because  It  Is  against  the  overwhelm- 
ing weight  of  authority  and  is  contrary  to 
good  reason  and  sound  principles.  To  permit 
the  Jury  under  tbe  present  state  of  tbe  rec- 
ord to  infer  that  the  engineer  actually  saw 
the  object  and  discerned  Its  character  in  time 
to  stop  the  train  Is  to  reverse  the  rule  with 
regard  to  trespassers,  and  enforce  It  precise- 
ly the  same  as  though  the  duty  was  Impwed 
upon  the  engineer  to  keep  a  lo(Aont  for  in- 
truders upon  tbe  track. 

For  an  Intelligent  discussion  and  approval 
of  the  propositions  we  have  discussed  above, 
and  that  no  active  duty  is  owing  to  a  tres- 
passer until  his  peril  Is  discovered,  and  for 
a  review  of  the  more  recent  cases  upon  this 
point,  we  refer  to  the  recent  case  of  South- 
em  Pac  By.  Co.  v.  Cbatman,  124  Ga.  1026. 
53  S.  E.  602,  6  L.  R.  A.  (N.  S.)  283,  also  re- 
ported and  annotated  in  4  A.  &  B.  Ann. 
Gas.  675.  In  the  foregoing  case  the  ques- 
tltm  as  to  whether  tbe  boy  was  a  trespasser 
or  not  was  not  clear,  but,  notwithstanding 
this,  the  court  held  that  an  Instruction  which 
Imposed  tbe  duty  upon  the  company,  as  the 
trial  court  Imposed  it  In  this  case,  constitut- 
ed error.  It  is  asserted,  however,  that  Hyde 
V.  U.  P.  By.  Oa,  7  Utah,  856,  26  Paa  979,  is 
decisive  of  this  case.  We  cannot  agree  with 
this  contention.  The  fitcts  in  that  case  bring 
it  clearly  within  what  we  have  termed  the 
intermediato  rule,  as  is  manifest  from  the 
instruction  which  was  given  in  that  case 
and  which  tbe  territorial  Supreme  Court  ap- 
proved. The  instruction,  so  far  as  material 
here,  reads  as  follows:  "If  they  (die  traln- 
mea)  saw  an  object  ftnd  from  the  iwoximlly 
of  settlements,  and  the  places  where  there 
were  children,  th^  ought.  In  the  exercise  of 
good  Judgment  and  sound  discretion,  to  have 
known  it  was  probably  a  human  b^ng;  or* 
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If  approadiliig  railroad  croBBinga  where  there 
were  honaea  and  people  reeldlzig  dose  by, 
tbey  failed  to  keep  anch  a  lo<rtcont  aa  they 
onght  to  hare  ispU  and  that  th^  ought  to 
have  seen  that  diUd,  and  mn  upon  it-^tiien 
the  plafdtifE  would  have  a  right  to  recover 
In  tbla  caae."  It  la  manlteat  tiiat  the  caae 
waa  tried  and  Bobmltted  iqxni  the  theoxy 
that  It  was  the  duty  of  the  railroad  com- 
pany to  keep  a  lookout,  and  that  In  falling 
to  do  this  It  was  oegllgent  It  fa  also  ap- 
parent  that  tiie  court,  in  Instmctlng  the  jury, 
applied  the  law  to  a  state  of  facta  under 
which  the  children  or  the  people  gmeral- 
ly  aerclsed  the  right  to  go  upon  tte  rail- 
road track  and  the  place  where  the  colli- 
sion occurred,  and  that  they,  or  some  of 
them,  might  reasonably  be  expected  to  be 
on  or  near  the  track.  This,  therefore,  takes 
that  case  out  ot  the  class  of  cases  whwe 
a  treqtasser  se^  a  recorery.  It  la  of  little 
consequence  what  the  territorial  Soprone 
Court  may  hare  said  In  the  opinion.  Tbe 
law  of  the  case  was  ruled  by  tbe  conrt^s  in- 
struction, and  it  was  this  instruction  that 
tlie  Supreme  Court  held  to  be  good  law,  and 
,  not  something  else. 

The  case  of  Young  r.  Clark,  16  Utah,  42, 
60  Pac.  832,  already  referred  to.  was  a  sim- 
ilar caae,  both  as  regards  the  facta  and  the 
law  applicable  thereto,  as  appears  from  the 
opinion  in  that  caae  by  the  Supreme  Ooort 
of  this  state. 

With  regard  to  the  case  of  Keyser  r.  C 
&  O.  T.  Ry.,  66  Mich.  659,  23  N.  W.  311,  56 
Am.  Rep.  406,  and  Me^  t.  8.  P.  Ry.  Co., 
S6  Cal.  613,  38  Am.  Rep.  67,  It  Is  sufficient 
to  say  that  while  some  of  the  expressions 
used  in  those  cases  might  be  taken  as  fa- 
voring respondoit'B  contention  in  this  case, 
yet  the  later  rulings  of  the  courts  from 
both  of  those  states,  as  appears  from  the 
cases  cited  by  us,  leave  no  room  for  doubt 
that,  as  to  trespassers,  the  role  adopted  by 
those  courts  Is  as  we  have  herein  stated  It 
to  he.  It  Is  of  no  great  Importance,  there- 
fore, what  the  earlier  cases  may  have  held, 
in  view  of  the  fact  that  the  later  decisions 
of  those  courts  are  clearly  In  harmony  with 
the  great  weight  of  authority. 

From  the  best-reasoned  cases,  which.  In 
our  judgment,  constitute  the  great  weight  of 
authority,  we  may  safely  state  the  follow- 
ing propositions  as  the  settled  law,  in  the 
absence  of  any  countervailing  stetnte:  (1) 
A  railroad  company  In  country  districts,  ex- 
cept at  crossings,  owes  no  active  duty  to 
keep  a  lookout  for  trespassers  who  may  In- 
trude upon  its  track,  and  It  need  not  antici- 
pate their  presence  there.  (2)  That  It  owes 
no  duty  to  such  trespasser,  old  or  young, 
until  be  Is  actually  discovered  In  a  place  of 
danger;  and,  in  case  of  an  adult,  Is  not  lia- 
ble for  Injuring  him  unless  such  Injury  Is 
iDflicted  willfully  or  recklessly  after  his  dan- 
ger Is  discovered,  or  In  case  his  position  Is 
so  prominent  and  conspicuous  that  it  would 
amount  to  willfulness  or  recklessnesa  not  to 


diBooTer  him  and  aroid  hijury;  tiiat  tn  case 
of  an  Infant  or  hdpless  being,  while  there 
Is  no  active  duty  required  to  discover  them, 
yet,  when  they  are  discormd,  or  where  th^r 
posltian  Is  such  that  It  would  amount  to 
willfulness  or  recUessness  not  to  dlscoTor 
their  danger,  it  is  the  duty  of  tbe  railroad 
oompeny  after  such  discovery  to  exercise  all 
reasonable  care,  In  Tiew  of  the  conditions 
and  circumstances,  to  avoid  Injuring  them. 
@)  That  a  railroad  oHnpany  owes  the  active 
duty  of  exercising  ordinary  car»  not  to  In- 
jure persons  who  are  on  or  near  the  track 
at  places  In  thickly  settled  portions  of  cities, 
towns,  and  villages  where  persons  have  free 
access  to  the  tracks,  and  at  all  other  places 
when  the  public  In  any  amsidMaUfl  mun- 
bns  babitnally  have  passed  orer  or  along 
the  tra<^  tm  a  considerable  period  of  time 
so  ss  to  impart  notice  of  their  use  of  tbe 
track  to  tlie  company,  or  whm  ttie  company 
expresdy  or  Impliedly  permits  pwsons  to 
pass  along  m  across  the  track  at  a  particular 
place  or  places  for  a  ctmsiderable  period  of 
tlma  (4)  Unt  when  the  facte  are  not  in 
diqrate^  or  where  all  the  fhcte  and  Inferen- 
ces that  may  be  deduced  from  them  show 
that  tbe  Intrusion  in  question  would  consti- 
tute a  trespass  if  committed  upon  real  es- 
tate generally,  then  the  question  is  one  of 
law,  although  the  trespass  or  intrusion  was 
upon  a  railroad  track.  In  other  words.  If 
an  Intrusion  upon  real  property  would  be 
pronounced  a  trespass  as  mattw  of  law,  it 
will  likewise  be  so  pronounced  If  committed 
on  a  railroad  track,  and  the  court  must  say, 
as  a  matter  of  law,  what  duty  is  imposed  up- 
on the  owner  of  the  real  estate  or  dn  rail- 
road company  in  such  a  case. 

From  the  foregoing  no  other  conclusion  Is 
permissible  than  that  the  court  erred  In  giv- 
ing Instruction  Na  11.  Further,  there  is 
nothing  in  the  conceded  or  undisputed  facts, 
as  this  case  now  stands,  from  which  a  Jury 
might  draw  a  Intimate  Inference  that  the 
conduct  of  the  engineer  was  either  reckless 
or  willfully  careless  In  not  discovering  the 
child  in  time  to  stop  the  train,  nor  that  be 
in  fact  did  see  it  In  time  to  avoid  the  In- 
Jury,  and  that  his  conduct  was  reckless  and 
willful  In  that  regard  or  In  any  respect  Tbe 
court,  therefore.  In  view  of  all  the  evidence, 
should  either  have  granted  appellant's  mo- 
tion for  a  nonsuit,  or  have  given  Its  request 
to  the  Jury  to  return  a  verdict  In  Ite  favor. 

The  Judgment  of  the  lower  court  Is  there- 
fore  reversed,  and  the  cause  is  remanded 
for  a  new  trlaU  Coste  to  appellanL 

McOARTT,  a  X,  concurs 

STRAUP,  3.  (concurring  In  part,  and  dis- 
sentmg  in  part).  I  concur  In  a  reversal  of 
the  Judgment  because  of  error  In  the  charge. 
From  tbe  conclusion  reached  that  the  court 
erred  in  refusing  to  grant  a  nonsuit  or  to  di- 
rect a  verdict  in  favor  of  the  defendant,  I 
dissent 
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I  agree  with  ttie  general  mle  that  tratu 
opwadres  ordinarily  owe  no  duty  of  look- 
out to  discover  treapaBaeni  on  the  track: 
that,  when  an  adult  trespasser  Is  discovered, 
trainmen  may  assume  that  he  vlll  take  care 
of  himself  and  keep  oot  of  danger  nntll  a 
situation  Is  disclosed  which  Indicates  that 
he  Is  not  aware  of  the  danger  threatening 
him;  that,  when  a  trespassing  dilld  of  toider 
years  Is  dtecovered,  tralnm^  may  not  as- 
sume that  It  will  take  care  of  itself  and  keep 
oat  of  danger,  bat  they  are  required  to  use 
care  commensurate  with  the  situation  to 
avoid  injuring  It;  that  while  trainmen  are 
not  nsually  required  to  fwesee  or  antldpato 
the  wrongful  presence  of  persons  upon  or 
about  the  tradk,  yet  If  they  have  knowledge 
that  at  certain  times  and  places  It  has  been 
the  custom  and  general  habit  of  persons,  al- 
thoogfa  technically  trespassers,  to  traverse 
the  track,  or  to  be  about  or  upon  It  without 
objection*  train  operatives,  In  the  exercise  of 
ordinary  care,  may  be  required  to  take  no- 
tice of  such  fact  and  to  regulate  their  con- 
duct accordingly.  With  the  general  state- 
ment of  these  principles,  as  made  by  Mr. 
Justice  FItICK,  and  with  much  that  he  has 
said  concerning  them,  I  agree.  I  also  agree 
with  blm  that  the  evidence  Is  Insufficient 
to  show  that  the  track  at  the  place  In  qnen- 
tton  was  so  frequently  traversed  by  the 
public  the  people  of  the  neighborhood,  or 
for  snch  a  length  of  time  under  circumstances 
to  warrant  a  finding  that  the  making  of  such 
use  of  ihe  trade  had  been  general  or  custom- 
ary, or  without  objection,  or  that  the  de- 
foidant  or  its  employes  bad  acquiesced  there- 
in, oc  that  because  of  such  usage  trainmen 
owed  the  duty  of  care  to  anticipate  the  pres- 
ence of  penKms  upon  or  at  the  tra<^  at  such 
place.  I  therefore  agree  with  blm  In  the 
concluaitm  readied  that  the  train  operatives 
did  not  owe  a  du^  to  exercise  care  to  keep 
a  lookout  for  the  presence  of  persons  at  the 
place  of  the  accident,  and  that  no  duty  to  use 
care  arose  until  the  dkild  was  dlscovwed.  I 
bowever,  disagree  with  the  statements  and 
erprwslons  in  the  oplnl(m  whldi  seeming^ 
ly  Izkdlcate  a  holding  a»obably  obltar  dictum) 
that.  In  caaes  where  a  duty  to  use  care  Is 
owing,  the  questton  whether  trainmen  are 
required  to  kecv  a  lookout  Is  one  of  law  and 
not  of  tuet. 

Xvery  esse  ot  actionable  negligence  In- 
volves a  1^1  duty  to  exercise  care,  and  a 
breach  of  that  da^  resulting  In  Injury. 
Where  there  Is  no  legal  du^  to  exoxlse 
care  there  can  of  course  be  no  actionable 
negllgencSL  One  may  owe  a  legal  duty  to 
exercise  care  with  respect  to  some  persons, 
but  as  to  others  he  may  owe  no  such  du- 
ty. A  master  owes  a  legal  duty  to  his  serv- 
ant to  use  care  in  furnlBhlng  and  main- 
taining suitoble  premises.  He  twdlnarily 
owes  no  such  duty  to  a  mere  irtranger,  or 
to  a  trespasser.  A  railroad  company,  as  a 
matter  of  law,  owes  a  duty  to  tiiose  right- 
fully upon  its  cam  and  about  its  track  and 


premises  to  use  care  In  flie  handling  of 
its  cars  and  in  the  running  of  Its  trains,  but 
It,  as  a  general  rule,  owes  no  sut!h  dn^  to 
a  mere  trespasser.  The  questions  whether  a 
legal  duty  to  use  care  Is  owing  and  the  de- 
gree of  care,  whether  ordinary  care  or  a  high 
degree  of  care,  are  questions  of  law  to  be  de- 
termined by  the  court.  When  the  standard 
of  care  is  fixed,  as  when  Bpedflc  duties  are 
in^Bcrlbed  by  statute  or  ordinance,  then  a 
failure  to  come  up  to  such  standard,  or  to 
perform  the  duties  so  prescribed,  is  general- 
ly held  to  be  negllgmce  per  se.  When,  bow- 
ever,  the  standard  Is  not  fixed,  nor  the  duty 
so  prescribed,  then,  generally,  two  questions 
of  fact  arise:  FUrst,  what,  under  all  the 
facts  and  circumstonces  of  ttie  case.  Is  ordi- 
nary care  or  high  degree  of  care  as  defined 
by  the  oourtT  and,  secmd,  did  Ibe  party 
diarged  wiUi  n^Ugence  come  iq)  to  that 
standard?  Train  operatives  owe  no  duty  to 
mere  trespassers  to  exercise  care,  and  hence 
tbey  <»nnot  be  Chargeable  with  negl^ience  in 
failing  to  observe  a  lookout  to  dlscow  them, 
or  to  otherwise  run  or  operate  the  train 
wltti  reference  to  them  until  their  presoice  Is 
discovered.  This  Is  so,  not  because  no  legal 
duty  to  obawve  a  lookout  was  imposed,  but 
because  no  legal  duty  to  use  care  >ras  owing. 
That  is,  the  thing  whldi  makes  the  fallun 
to  ke^  a  lookout  In  such  case  not  actionable 
negligence  Is  that  no  duty  to  use  care  was 
owing  from  the  train  operattves,  rattier  ttian 
that  no  specific  duly  to  observe  a  lookout 
was  Imposed.  By  the  expressions  found  In 
the  cases  where  courts  have  said  that  no  leg- 
al duty  to  ke^  a  lookout  was  owing,  courts 
only  mean  that,  since  the  train  operatives 
did  not  owe  a  l^al  duty  to  use  care,  they 
could  not  be  Chargeable  with  n^Ugence  In 
falling  to  observe  a  lookout  The  same  would 
be  true  if  the  particular  conduct  complained 
of  was  the  fallura  to  ring  the  ben  or  sound 
the  whlsfle,  or  arrest  the  q»eed  of  the  train, 
or  if  the  conduct  oonq^lained  of  pertained 
to  s<Hne  other  particular  in  the  management 
or  handling  of  the  train.  In  each  instance 
the  court  would  declare  as  matter  of  law, 
that  negligence  could  not  be  predicated  on  a 
fallura  to  do  such  things  because  no  l^al 
duty  to  -exercise  can  was  owing.  When, 
however,  the  court  determines  In  a  given 
case  that  a  legal  duty  to  use  cara  is  ow- 
ing, then  the  question  whether  the  omission 
or  conmilsslon  of  specific  acts  was  or  was 
not  a  breach  of  such  duty  is  ordinarily  a 
question  of  fact'  and  not  of  law.  In  such 
case  the  court  cannot  say.  as  matter  of 
law,  that  a  legal  duty  was  Imposed  to  ke^  a 
lookout,  any  mora  tlutn  that  a  l^al  du^  was 
Imposed  to  ring  a  bell  or  sound  a  whistle  or 
arrest  the  speed  of  or  stop  the  train,  or  that 
the  doing  of  some  other  particular  thing 
was  required.  In  otber  words,  when  the 
court  determines  that  a  duty  to  use  care  <m 
the  part  'of  the  train  operatives  Is  owing,  it 
cannot  also  say,  except  where  specific  duties 
ara  prescribed  by  stetute,  that  the  train  op- 
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eratlTW  were  Id  dut7  bonnd  to  look,  or  that 
they  were  not  required  to  lootc,  or  that  the 
failure  to  do  so  was  or  was  not  negligence. 
If  In  such  a  case  the  court  may  determine 
under  what  drcumatances  It  Is  or  Is  not  neg- 
ligence ou  the  part  of  the  train  operatives 
to  observe  a  lookout,  and  leave  to  the  Jury 
only  the  questloQ  to  determine  whether  the 
act  wu  or  was  not  performed,  then  for 
the  same  reason,  could  the  court  also  deter- 
mine under  what  circumstances  It  Is  n^Il- 
gence  to  fall  to  ring  a  bell  or  sound  a  whis- 
tle, or  arrest  the  speed  of  or  stop  the  train, 
and.  again,  only  leave  to  the  Jury  to  deter- 
mine the  question  whether  the  act  which  the 
court  found  ou^t  to  have  been  done  was  or 
was  not  done.  The  court  may  nqt  thus  char- 
acterize the  commission  or  omission  of  spe- 
cific acts  as  negligence  or  due  care,  and  leave 
to  the  Jury  only  to  determine  whether  they 
were  omitted  or  committed,  except  In  com- 
paratlv«ly  few  Instances.  If  the  statute  hai 
Imposed  specific  duties,  such  as  to  ring  the 
bell,  or  sotmd  the  whistle,  or  limit  tbe  rate 
of  speed,  the  court  may,  according  to  the 
weight  of  authority,  a&d  as  beld  In  this  Juris- 
diction, declare  the  failure  to  perform  them 
n^llgence  per  se.  There  the  court  declares 
that  the  running  of  the  train  at  a  greater 
rate  of  speed  than  that  prescribed  by  stat- 
Qte,  or  the  running  of  it  without  giving  the 
statutory  signals.  Is  negligence,  and  leaves 
[t  to  the  Jury  only  to  determine  -whether  the 
statutory  aignala  were  given  or  the  train  run 
at  a  speed  in  excess  of  that  prescribed  by  tbe 
statute.  But  In  a  large  majority  of  cases 
involving  negligence,  the  law  has  not  pre- 
scribed what  men  shall  do.  In  the  large  ma- 
jority of  Instances  no  specific  duty  has  been 
prescribed.  The  standard  fixed  Is  that  of  or- 
dinary care,  such  care  as  a  reasonably  care- 
ful and  prudent  person  would  take  In  the 
same  situation  and  under  like  circumstances. 
To  Illustrate:  The  law  does  not  prescribe  at 
what  rate  of  speed  a  train  may  be  operat- 
ed outside  of  cities  and  towns.  In  such  case, 
when  a  duty  of  care  Is  owing  to  one,  two 
questions  of  fact  ordinarily  arise:  First, 
what  Is  an  Imprudent  speed?  and,  second,  did 
the  party  charged  run  the  train  at  such  Im- 
prudent speed?  So  when  a  duty  to  use  care 
Is  owing,  and  It  Is  claimed  that  a  lookout 
ought  to  have  been  observed,  again  two  ques- 
tions of  fact  generally  arise.  First,  was  it 
imprudent  on  tbe  part  of  the  train  opera- 
tives, In  the  exercise  of  ordinary  care  as  de- 
fined by  tbe  court,  and  under  all  the  facts 
and  circumstances  of  the  case,  not  to  ob- 
serve a  lookout?  And,  second.  If  so,  did 
they  fall  to  observe  a  reasonable  lookout? 
And  It  may  be  said  as  a  general  rule  when 
the  court  has  determined  and  charged  the 
Jury  that  the  use  of  ordinary  care  Is  owing, 
and  when  tbe  standard  has  not  been  fixed 
by  law,  except  such  care  as  a  reasonably 
careful  and  prudent  person  would  exerdse 
under  like  conditions  and  circumstances,  tne 
Jury,  from  all  the  facts  and  circumstonces 
of  tbe  cas^  must  first  find  and  detramlne 


what  Is  ordinary  care  as  Oie  court  defined 
it,  and  then  measure  the  conduct  of  the  par- 
ty charged  by  that  standard.  For  these  rea- 
sons, I  am  of  the  opinion  tliat.  In  a  case 
where  a  duty  to  use  care  Is  owing,  the  ques- 
tion whether  a  lookout  ought  to  have  been 
obeyed  Is  generally  one  of  fact  and  not  of 
law.  Now,  in  this  case,  the  ebUd  being  a 
trespasser,  the  trainmen,  under  the  facts  and 
circumstances  disclosed,  owed  no  duty  to 
exercise  care  to  discover  Its  presence.  Tbe 
court  ou^t  to  have  so  Instructed  the  Jury. 
When  the  court  charged  tbe  Jury,  as  be  in 
effect  did,  that  tbe  trainmen  owed  a  legal 
duty  to  exercise  care  to  discover  the  cblid, 
though  a  treqiaBser  upon  the  trat^  and,  too, 
regardless  of  conditions  or  circumstances, 
and  that  a  different  duty  was  owing  from 
them,  regardless  of  conditions  or  drcom- 
stances,  to  observe  a  lookout  to  discover  such 
a  trespsBser,  than  an  adult  trespasser,  the 
court  committed  error.  While  the  court  di- 
rected the  Jury  that  tb^.  In  determining 
whether  ordinary  care  was  exerdsed.  could, 
consider  tbe  surrounding  facts  and  drcum- 
stances  as  dlsdoeed  by  the  evidence,  never- 
theless tbe  court  charged  that  a  dnty  to 
exercise  care  was  owing  to  discover  the  tres- 
passing child  regardless  of  omdltlons.  As 
pointed  out  by  Mr.  Justice  FBIGK.  under 
some  conditions  the  btw  imposea  a  duty  t» 
exercise  care  to  discover  the  presence  of 
persons  on  or  about  the  track,  though  tech- 
nically tre^aqsers;  under  other  condition^ 
the  law  Impoees  no  audi  duty  to  dlscorer  Itw 
presence  of  trespassers,  whether  adults  or 
children.  When,  and  under  what  dream- 
stances.  ttuB  dutr  was  owing,  the  Jury  were 
not  Informed,  exc^  as  they  were  errmeons- 
ly  Informed  that  the  duty  was  owing  to  dis- 
cover a  trespassing  diild  regardless  ot  con- 
ditions. Because  the  Jury  in  this  regard 
were  given  a  wrong  prindpla  of  law*  I  am- 
cur  In  a  reversal  of  the  Ju^ment 

I,  however,  do  not  omctir  In  the  holding 
that  the  court  erred  in  retasli«  to  grant  a 
nonsuit  or  to  direct  a  Terdlct  Assnndng  that 
tbe  facts  60  not  warrant  a  holding  that  a 
duty  to  use  care  was  owing  from  the  train 
operatives  to  observe  a  reasoDatOe  lootonit  to 
discover  the  presence  c£  persons  on  the  track 
at  the  place  In  qnestkm,  and  Out  no  dnty  to 
use  care  on  their  part  arose  until  they  di»- 
covered  the  child,  the  qnestkm  of  law  to  be 
determined  by  us  Is,  is  there  any  evidence  to 
Justify  a  finding  by  tbe  Jury  that  the  train 
operatives  dlscovwed  the  dilld,  and  that  ttwy, 
after  such  discovery,  In  tbe  exwdse  of  all 
reasonable  care  commensurate  with  the  situa- 
tion, could  have  avoided  Injuring  it?  The 
point  on  which  we  prindpally  disagree  Is, 
when  does  the  duty  to  exerdse  care  ailaeT 
Is  it  from  the  time  the  object  Is  aeen  and 
discovered  on  the  track  by  the  train  opera- 
tives, and  by  looking  along  the  tradi  It  conld 
be  discerned  to  be  a  human  being,  or  from 
its  appearance  and  surrounding  condlttona 
tbe  train  operattves  ought  reasonably  to  have 


Digilized  by 


Utab) 


FALUER  T.  ORBGON 


SHORT  LINfi  R.  CO. 


705 


expected  that  the  object  dlacorered  by  them 
m«y  probably  be  a  homan  being,  or  la  It  from 
the  time  the  train  o/pmMvM  tbemselTea 
that  they  recoi^Ized  or  discerned  the  <^ect 
to  be  a  hnman  being?  The  evidence  bearing 
upon  the  question  ahowa  that  the  track  ran 
la  an  easterly  and  westerly  direction.  The 
child  was  lying  between  the  rails  of  the  track 
about  22S  Ceet  west  of  a  highway  crossing. 
The  ,tralu  was  ronnlng  In  an  easterly  direc- 
tltm  at  a  rate  of  speed  of  from  86  to  40  miles 
an  hour.  Hie  aigineer  operating  the  train 
testified  on  behalf  of  plaintiff  that  under  the 
rales  of  the  company,  in  approadilng  cross- 
ings, be  was  required  to  observe  a  lookout 
for  the  presence  of  persons  who  might  be  at 
or  about  them ;  that  when  he  antroacbed  the 
whistling  post,  which  was  about  one-half  mile 
west  of  the  crossing,  be  looked  along  the 
track  In  advance  of  the  engine  and  In  the 
direction  of  the  crossing;  tbat  the  country 
was  flat  and  open,  the  track  substantially 
straight,  the  day  clear,  the  view  unobstruct- 
ed, tbe  time  about  1 :40  p.  m. ;  that  be  looked 
along  the  track  in  advance  of  the  engine  be- 
fore be  ai^roached'  tbe  whistling  post,  and 
practically  looked  In  the  direction  of  the 
crossing  along  the  track  from  that  time  on 
until  be  struck  the  chUd,  and  that  tbe  per- 
formance of  no  other  duties  took  his  atten- 
tion away  from  his  looking  In  advance  of  tbe 
engine;  that  when  be  was  about  200  yards 
west  of  tbe  crossing,  or  about  125  yards  west 
of  the  place  where  the  child  was,  he  discov- 
ered an  object  lying  between  tbe  rails  of  the 
trade,  wtdbti  be  though  "might  be  old  clothes 
or  weeds,  most  anything" ;  tlmt  tnm  the  time 
he  first  saw  the  object  until  he  struck  the 
child  he  looked  at  it  and  tbe  croesing ;  that 
be  saw  the  object  before  be  saw  the  cross- 
ing ;  that  a  person  on  an  engine  at  a  speed  of 
35  or  40  miles  an  hour  could  not  see  an  ob- 
ject on  a  track  aa  well  as  one  standing  still ; 
that  he  did  not  recognize  tbe  object  as  a 
child  until  be  was  within  60  feet  of  it,  and 
when  "It  started  to  get  up  and  raised  its 
head  and  looked  around  towards  the  en- 
gine* ;  that  be  then  applied  the  air,  and  did 
all  that  was  ponlble  to  stop  tbe  train ;  that 
from  the  time  when  be  first  discovered  tbe 
object  on  the  track  he  made  no  effort  to 
slacken  tbe  speed  or  check  tbe  running  of  the 
train  until  within  60  feet  of  it ;  tbat  wben  be 
attempted  to  stop  tbe  train  be  was  then  im- 
able  to  do  so  until  it  had  run  a  distance  of 
about  540  feet  The  plaintiff  also  gave  other 
evidence  allowing  tbat  on  a  subsequent  day 
the  clothes  which  the  child  wore  on  the  day 
of  the  accident  were  folded  up  and  a  string 
tied  around  the  middle  of  them  and  placed 
on  the  track  between  the  rails  at  the  place 
of  the  acddrat,  and  tbat  one  standing  on  tbe 
track  800  feet  to  tbe  west  could  see  that  tbe 
bundle  was  clotbea,  and  that  it  was  lying 
between  the  rails.  Evidence  was  also  gtv&x 
of  further  experiments  which  were  made  by 
placing  a  child  smaller  than  plaintiff's  child 
on  the  track  between  the  rails  at  the  place 
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of  the  accident,  the  child  being  in  "a  sitting 
position  and  leaning  over  the  rail  with  Its 
face  towards  the  north,"  and  tbat  one  stand- 
ing on  the  track  1,S00  feet  to  the  west  coald 
see  the  child,  and  at  a  distance  of  800  feet 
"could  see  the  child's  face  plainly,  and  see 
and  know  that  It  was  on  the  track  between 
tbe  ralls^"  and  COO  feet  away  "could  recog- 
nize whose  child  it  was."  Testlmcmy  was 
also  given  In  behalf  of  plaintiff  by  an  expert 
witness  that  an  engineer  in  his  cab  when  the 
train  was  running  from  35  to  40  miles  an 
hour  on  an  ordinarily  smooth  track  could 
bettfft  see  an  object  on  the  track  than  a  per- 
son standing  on  the  track  at  the  same  dis- 
tance; and  that  the  train,  under  all  the  cir- 
cumstances shown  In  the  case,  could  have 
been  stopped  within  a  distance  of  100  yards. 
Upon  this  evidence  the  holding  of  tbe  majori- 
ty of  the  court  is  to  the  effect  that,  by  the 
engineer's  looking  along  the  track  in  manner 
as  testified  to  by  him,  bat  one  finding  is  jus- 
tified by  the  Jury,  and  that  is  that  he  did  not 
discover  the  child  until  the  train  was  with- 
in 60  feet  of  it.  and  then,  of  course,  It  was 
too  late  to  avoid  the  Injury.  Such  a  conclu- 
slcm  seems  to  be  reached  mainly  upon  the 
testimony  ot  the  raglneer,  wherein  he  testi- 
fied that,  notwithstanding  his  looking  along 
the  track  In  advance  of  the  engine  and  in  the 
direction  of  where  tbe  child  was  lying,  he 
could  not  and  did  not  recognise  it  as  a  child 
until  be  was  within  60  feet  of  It  The  ques- 
tion Is  not  now,  was  the  engineer  In  the  first 
Instance  required  to  anticipate  the  probable 
presence  of  persons  upon  tbe  track  at  such 
place  and  to  observe  a  reasonable  lookout  for 
them,  and  for  tbat  reason  to  be  held  charge- 
able with  a  dereliction  of  duty  in  failing  to 
oliserve  a  lookout,  and  guilty  of  negligence  In 
failing  to  see  and  observe  something  whicfa 
could  have  been  seen  and  discovered  bad  he 
looked.  There  Is  evidence  to  Justify  a  find- 
ing that  from  tiie  time  tbe  train  left  the 
whistling  post  until  tt  reached  tbe  place 
where  the  child  was  struck  the  engineer  was 
looking  along  the  track  and  In  tbe  direction 
of  the  crossing  and  of  where  the  child  was 
lying,  and  that  during  such  time  his  atten- 
tion was  not  occupied  by  anything  else.  In 
fact  the  evidence  showing  such  matter  Is 
substantially  without  confiict.  The  question, 
then,  is  not  whether  the  engineer  should  be 
held  chargeable  with  negligence  in  failing  to 
see  and  to  observe  something  which  could 
have  been  seen  and  observed  by  him  had  he 
looked,  but  what  could  be  seen  and  observed 
by  him  In  looking  along  the  track  In  manner 
as  testified  to  by  him  In  the  direction  of  the 
crossing  and  of  where  the  child  lay?  Sup- 
pose a  horse  tiad  been  lying  on  the  track  at 
tbe  place  In  question  under  similar  circum- 
stances as  disclosed  by  the  evidence,  and  the 
engineer  had  testified,  as  here,  that  he  was 
looking  in  advance  of  the  engine,  and  in  the 
direction  of  the  object  and  had  also  testified 
that  be  could  not  see  the  object  until  he 
got  within  200  yards  of  It,  and  that  be  then 
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supposed  It  to  t>e  somethlog  which  could  not 
be  injured  and  which  would  not  endanger 
the  train,  and  that  he  did  not  discover  that 
It  was  a  horse  until  he  got  within  90  feet 
of  It,  when  the  horse  began  to  struggle.  Is 
that  the  end  of  the  inquiry?  Suppose  an 
average-stzed  man  had  been  lying  on  the 
track,  and  similar  tefltimony  had  been  given 
by  the  engineer  with  respect  to  his  looking 
along  the  track  In  advance  of  the  engine,  and 
that  he  did  not  discover  the  object  until  he 
got  within  12S  yards  of  It.  and  that  he  then 
supposed  It  was  some  Inanimate  tlUng,  and 
did  not  discover  that  It  was  a  human  being 
until  he  was  within  60  feet  of  it,  when  the 
man  raised  his  head  and  looked  around,  Is 
that,  again,  the  raid  of  the  Inquiry?  It  may 
be  said,  as  intimated  In  the  opinion,  that 
such  objects  on  the  track  would  be  so  promi- 
nent that  In  looking  along  the  track  the  In- 
ference of  seeing  them  at  a  greater  distance 
would  be  unavoidable,  or  that  the  testimony 
given  In  such  cases  that  they  were  not  seen 
at  a  greater  distance  would  be  improbable  or 
false.  But  shall  It  also  be  said  that  when 
testimony  Is  given  with  respect  to  a  smaller 
object,  a  two  year  old  child,  that  by  looking 
uIoDg  the  track  it  was  not  seen  until  within 
125  yards  of  it,  and  that  it  was  not  discern- 
ed to  be  a  chUd  until  withhi  60  feet  of  It, 
such  testimony  must  be  taken  as  conclusive 
of  the  matter  because  it  may  seem  quite 
probable,  notwithstanding  there  is  evidence 
to  show  that  such  an  object  could  be  seen  at 
a  distance  of  1,S00  feet,  about  .one-half  the 
distance  between  the  whistling  post  and  the 
crossing,  that  at  the  distance  of  800  feet  the 
face  of  such  a  child  could  plainly  be  seen  and 
recognized,  and  that  at  such  a  distance  even 
\iie  bare  clothes  which  the  child  wore  on  the 
day  of  the  accident,  and  which  were  folded 
np  and  placed  between  the  rails,  could  be 
seen  and  recognized  as  clothes?  In  this  re- 
spect I  think  the  majority  of  the  court  have 
dealt  not  with  a  question  of  law.  but  with  a 
pure  question  of  fact,  and  have  In  effect 
themselves  undertaken  to  determine  within 
what  distance  an  engineer  situated  as  was 
the  defendant's  engineer,  by  his  looking  along 
the  track  In  manner  as  disclosed  by  the  evi- 
dence, could  see  an  object  the  size  of  a  two 
year  old  child  lying  between  the  rails,  and 
within  what  distance  It  could  be  discerned 
that  It  was  a  child,  or  else  have  assumed  that 
the  testimony  which  the  engineer  gave  on  the 
subject  was  conclusive.  It  may  be,  as  Inti- 
mated Id  the  opinion,  that  the  evidence  of 
the  experiments  may  not  be  entitled  to  as 
much  weight  as  the  testimony  of  the  engineer, 
but  that  was  a  matter  more  properly  within 
the  province  of  the  jury,  rurthermore,  when 
the  en^eer  testilled  that  he  discovered  the 
child  125  yards  away,  such  distance  was  only 
estimated  by  him.  When  asked  how  far  west 
of  the  railroad  crossing  he  was  when  he  flrst 
saw  the  object,  he  said :  "Oh,  I  guess  I  was 
tooQt  200  yards;  something  like  that" 
When  asked  how  for  he  could  see  the  ctojeet. 


he  said :  "I  could  see  it  for  about  t3S  yards. 
Now  this  Is  not  positive.  I  did  not  measure 
It.  It  Is  to  the  best  of  my  Judgment  125 
yards."  By  other  portions  of  his  testimony 
It  appears  he  testified:  "To  be  absolutely 
safe  that  you  know  the  object  Is  between  the 
rails,  I  don't  think  you  could  see  it  over 
200  yards."  On  cross-examination  he  testi- 
fied that  be  did  not  mean  that  It  was  200 
yards  away  that  he  saw  the  object,  and  could 
see  that  it  was  on  the  track,  but  that  the 
distance  at  which  he  could  see  that  the  ob- 
ject was  on  the  track  was  not  over  125  yards. 
Witnesses,  when  testifying  from  recollection 
concerning  distance  and  time,  are  apt  to  ei- 
ther overestimate  or  underestimate  the  real 
fact;  not  tiecause  th^  intend  to  do  so,  but 
because  of  the  dl&culty  In  fixing  them  with 
any  degree  of  exactness.  In  many  instances 
witnesses  can  only  approximate  th^.  That 
was  all  this  witness  did.  Wben  such  Is  the 
case  the  Inference  or  conclusion  to  be  drawn 
from  the  fact  or  facts  so  testlficMl  to  can,  like- 
wise, not  be  definite  nor  exact.  The  Infer- 
ence or  conclusion  must,  of  necessity,  be  as 
flexible  and  fndefinite  as  is  the  testimony  of 
the  facts  Itself  from  which  the  Inference  or 
conclusion  Is  Inferred  or  drawn.  But  apart 
from  these  considerations,  from  other  evi- 
dence In  the  case  that  the  engineer  was  look- 
ing In  advance  of  the  engine,  and  in  the  di- 
rection of  where  the  child  was  lying,  and 
that  such  an  object  could  plainly  be  seen  at 
a  much  greater  distance,  the  Jury  might  find 
that  the  engineer  was  mistaken  In  his  »tl- 
mate  of  the  distance  at  which  -he  first  saw 
the  object,  and  that  he  saw  It  at  a  much 
greater  distance. 

An  ^iueer  discovering  an  object  on  fbe 
track  may  not  assume,  as  matter  of  law,  tbat 
it  Is  Inanimate  and  of, no  consequence,  and 
relate  his  conduct  accordingly.  Whether 
he  may  do  so,  I  think,  ordinarily  depends 
upon  the  character  and  appearance  of  the 
object  and  the  facts  and  circumstances  of  the 
case.  Upon  this  question,  I  think,  the  au- 
thorities are  generally  of  one  accord.  In  this 
connection  It  Is  said  that  the  case  of  Hyde 
V.  V.  P.  Ry.  Co.,  7  Utah,  366,  26  Pac.  979,  Is 
not  applicable.  I  think  the  purport  of  the 
decision  and  the  points  before  the  court  for 
review  in  that  ease  have  been  misconceived. 
In  the  opinion  of  the  majority  of  the  court  a 
quotation  Is  set  forth  of  a  portion  of  the 
charge  relating,  not  to  the  defendant's  duty 
nor  Its  negligence,  but  to  the  negligence  of  the 
parents  and  the  child,  which  the  reporter  in- 
serted in  the  report  preceding  the  opinion. 
The  charge  Is  nowhere  referred  to  by  the 
court,  either  In  the  statement  of  the  case  or  in 
Its  opinion.  The  following  statement  made  by 
the  court  In  Its  opinion  clearly  shows  that  the 
(ibarge  of  the  court  with  respect  to  the  neg- 
ligence of  the  defendant  or  its  duties,  or 
even  with  respect  to  the  negligence  of  the 
parents  or  the  child,  was  not  before  the 
court  for  review :  "The  questions  of  the  neg- 
llyeoice  of  the  parents  and  «f  the  railroad 


Digilized  by 


ntab). 


PALMEB  T.  OREGON 


BHOBT  LINE  R.  OO. 


707 


company  were  submitted  to  the  jury  jmiee 
proper  InBtmctlons  by  the  conrt,  to  which 
no  objection  Is  taken,  find  we  see  no  reason 
for  disturbing  their  Terdlct  on  the  ground 
that  It  is  not  supported  by  the  erldenoe." 
The  qnestlona  prestented  for  review  did  not 
Involve  the  clutrge  relating  to  the  negligence 
of  either  party,  bnt  Involved  the  qnestlon 
whether  the  verdict  was  Justified  by  the  evi- 
dence. It  was  there  contended  that  the  ver- 
dict was  not  JuBtlfled  because  parraits 
were  guilty  of  contributory  negligence  In 
permitting  the  child  (between  four  and  five 
years  of  age)  to  be  and  remain  on  the  tra<& 
and  there  go  to  sleep  between  the  rails.  In 
reply  to  this  contention  the  court  observed: 
"But,  even  If  the  parents  were  guilty  of.  con- 
tributory n^llgenee,  we  think,  under  the 
circumstances  of  this  case,  such  negligence 
should  not  defeat  a  recovery.  Although  an 
Injured  party  may  be  gull^  of  negligence 
contributing  to  the  Injury  complained  of,  yet 
he  Is  entitled  to  recover  against  a  defendant 
who.  after  discovering  the  plalntifTs  negli- 
gence, falls  to  use  due  diligence  to  prevent 
accident,  but  who  goes  ahead  wantonly  or 
recklessly  and  commits  Injury."  In  that 
cape,  "both  the  engineer  and  the  fireman  tes- 
tified that  they  saw  the  child  when  -It  was 
from  200  to  300  yards  away,  but  thought  It 
was  a  piece  of  cloth  or  paper,  and  could  not 
tell  what  It  was  until  they  got  within  about 
80  feet  of  where  It  lay,  when  they  discovered 
it  was  a  crhlld  by  seeing  Its  hair,  but  that  It 
was  then  too  late  to  stop  the  train  before 
reacliing  It  They  further  testified  that  they 
did  not  slacken  the  speed  of  the  train  when 
they  saw  the  object  on  the  track  until  they 
ascertained  It  was  a  child,  when  tb^  Im- 
mediately did  all  they  could  to  stop  the  train 
as  soon  as  possible,  but  that  the  train  could 
not  be  stopped  In  a  less  distance  than  about 
125  feet"  Tme,  it  was  also  shown  that  "there 
was  a  store  close  by,  and  a  schoolhouse  not 
far  off,  and  children  were  frequently  on  and 
along  the  track  at  this  point."  But  the  ruling 
of  the  court  In  that  case  Is  not  predicated 
on  the  assumption  that  there  were  facts 
showing  that  tiie  track  at  such  place  had 
been  traversed  or  had  been  used  by  people 
of  the  nelglhborhood  or  by  the  public,  or  that 
persons  otherwise  had  been  about  the  prem- 
ises unfer  circumstances  where  It  may  be 
said  that  the  railroad  company  acquiesced 
In  8uc4t  use  being  made  of  the  premises,  and 
for  that  reason  the  train  operatives  were 
required  to  take  notice  of  such  fact,  and  for 
that  or  other  reasons  to  observe  a  lookout  to 
discover  the  presence  of  persons  who  might 
be  about  the  premises  and  track  at  such 
place,  and  that  they  were  negligent  In  fall- 
ing to  observe  such  lookout.  From  the  de- 
termination of  any  question  considered  by 
the  court,  or  from  any  expression  used  In 
the  opinion,  I  do  not  find  anything  to  war- 
rant the  conclusion  that  a  ruling  was  made 
tliat  the  train  operatives  owed  a  duty  of  care 
to  observe  a  zeaflcmsble  loobmt  to  discover 


children  or  petsons  at  ttie  place  of  Accidrat. 
or  that  In  view  of  aoch  duty  the  case  was 
properly  let  to  the  jury.  What  the  court 
said  and  decided  on  this  point  was:  "We 
think  In  this  case  that  when  the  servants  of 
the  defendant  saw  an  object  on  the  track,  In 
a  place  frequented  by  children  and  others, 
and  failed  to  slacken  the  speed  of  the  engine 
so  as  to  be  able  to  stop  the  train  b^ore  strik- 
ing the  child.  It  was  negligence"  for  which 
the  defendant  was  liable,  notwithstanding 
the  fact  that  the  child  was  a  trespasser  and 
t^e  parents  guilty  of  contributory  negligence. 
The  fact  that  It  was  ebown  that  children 
had  been  frequently  upon  the  track  at  the 
place  in  question  bore  only  on  the  question 
as  to  whether  the  trainmen,  when  they  dls- 
oovered  the  object,  ought  to  have  anticipated 
and  expected  that  it  probably  was  a  human 
being,  and  not  that  they  were  required  In 
the  first  instance  to  use  care  to  discover 
the  probable  presence  of  persons  or  clUldren 
at  such  place. 

If  the  conclusion  reached  by  my  Brethren 
Is  correct,  that  the  charge  of  the  trial  court 
In  that  case  was  before  the  Supreme  Court 
for  review,  and  that  it  pertained  to  questions 
witb  respect  to  the  defendant's  duties  and 
negligence  In  the  premises,  and  Is  susceptible 
to  the  meaning  ascribed  to  It  by  them,  then 
the  case  is  an  authority  not  <mly  justifying 
the  submission  of  this  case  to  the  jury,  bnt 
also  sustaining  the  charge  of  the  court  here 
reviewed  by  us.  The  language  quoted  by 
my  Brethren,  cnach  less  the  language  not 
quoted,  does  not  bring  the  case  within  the 
rule  which  is  termed  the  "intermediate  rule." 
The  language  does  not  imply  the  meaning 
that  If  the  jury  found  that  the  trade  at  the 
place  in  question  had  been  frequented  by 
<^Udren,  or  that  they  or  other  persons  had 
been  accustomed  to  traverse  It  or  be  about 
the  same,  or  because  of  flie  assumption  of 
any  such  facts  by  the  court,  a  duty  of  look- 
out was  owing  on  the  part  of  the  train  opera- 
tives to  discover  the  presence  of  persons  at 
such  place.  From  the  language  quoted  It  ap- 
pears that  the  things  upon  which  the  court 
directed  the  jury  that  a  duty  of  lookout  was 
owing,  and  which  Hie  Jury  were  directed  to 
consider  In  determining  wliether  a  proper 
lookout  was  observed,  was  not  the  fact  of 
any  usage  which  children  or  other  persons 
bad  made  of  the  track,  or  of  their  frequency 
about  It,  but  the  fact  that  the  train  opera- 
tives were  approaching  a  crossing  and  that 
there  were  houses  and  people  residing  dose 
by.  The  elements  upon  which  the  court  in 
the  charge  directed  the  jury  a  dijty  was  ow- 
ing, and  wlilch  the  jury  could  consider  in 
detenninlng  whether  it  was  properly  per- 
formed, existed  here  as  well  as  there.  The 
defendant  here  was  likewise  approaching  a 
crossii^,  and  there  were  houses  and  people 
residing  close  by.  But  from  a  reading  of  the 
entire  Instruction  It  Is  quite  clear  to  me  that 
the  court  was  not  then  chaining  with  re- 
qvect  to  the  defendant's  duty  In  the  premises 
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1b  tlM  flnt  Initance,  but  stateA  to  the  joiy 
the  wtiltrecogiilBed  principle  of  law  tlut  not- 
wlthntoiDdlng  the  n^lseaiee  of  the  parents  or 
the  child,  nevertheless,  If  the  train  operatives 
saw  the  child,  or,  haTlng  dlBcovered  an  ob- 
ject on  the  track,  and  from  the  proxlml^  of 
settlements,  the  approach  of  a  crossing,  near^ 
by  faoosea,  and  other  sarroundhig  facta,  they 
ought  to  have  Expected  that  the  object  dto- 
corered  may  probably  be  a  human  being,  the 
defoidant  would  be  Hable  If  reasonable  care 
was  not  exercised  to  avoid  injuring  It 

Again,  It  18  said  that  the  case  of  K&ywr  v. 
C.  &  Q.  T.  By.  Co.,  56  Mich.  659,  23  N.  W. 
811,  66  Am.  Rep.  406.  is  dlstlngnlshable  from 
the  case  here  on  the  ground  of  gross  Dili- 
gence^ I  do  not  think  that  Mr.  Justice  Sher- 
wood, who  wrote  the  opinion,  ruled  the  case 
on  any  such  ground.  Tbe  syllabus  of  the  case 
on  this  point  is:  "It  Is  n^lgence  not  to 
slacken  tbe  speed  of  a  train  so  that  It  can  be 
stopped  If  necessary,  If  the  engineer  has  seen 
an  object  on  the  trade,  a  long  way  off,  and 
cannot  tell  what  It  is."  As  stated  by  tbe 
court  In  that  case,  It  was  there  made  to  ap- 
pear "that  the  country  at  the  place  and  to  the 
vicinity  of  where  the  accident  occurred  was 
somewhat  low  and  wet,  and  grown  up  to 
brush  and  berry  bushes,  and,  though  sparsely 
settled,  was  occasionally  visited  by  persoDB 
In  tbe  vldnity,  and  others  who  gathered  ber- 
ries, lliere  were  two  road  crosstogs  within 
three-quarters  of  a  mile  of  where  the  plaintiff 
was  struck  by  the  train.  The  engineer  of  tbe 
trato  was  sworn  on  behalf  of  defendant,  and 
gave  evidence  tending  to  show  that  the  trato 
was  running  at  the  rato  of  SO  or  35  miles  per 
hour;  that  with  the  number  of  cars  com- 
posing the  train  It  could  not  be  stopped  at  a 
less  distonce  than  from  four  to  five  hundred 
feet;  that  wh^  he  first  saw  the  platotiff  upon 
the  track  his  engine  was  from  3,000  feet  to 
2,500  feet  from  It,  and  be  resembled  a  stick  of 
wood  lying  upon  the  tradr;  that  he  was  ly- 
ing down;  that  when  he  first  discovered  that 
it  was  a  child  which  he  saw  his  engine  was 
about  1,200  feet  from  the  platotiff."  The  trial 
court  to  that  case  charged  In  substance  that 
there  was  nothing  to  the  evidence  warrant- 
ing the  assumption  that  the  train  operatives 
were  required  to  keep  a  vigilant  lookout  to 
the  locality  in  question,  and  further  charged: 
"The  only  question  that  is  left  for  you  to  con- 
sider and  determtoe  la  whether  tbe  engtoeer 
and  fireman  in  charge  of  tlie  engtoe  that 
struck  the  child,  after  they  discovered  him  and 
realized  the  fact  that  he  was  of  that  age  that' 
he  was  possibly  helpless  to  take  care  of  him- 
self and  get  off  from  the  track,  did  all  that  an 
ordinarily  prudent  and  careful  engineer  and 
fireman  should  have  done  under  the  circum- 
stances, warning  the  child  of  his  danger  and 
stopping  the  trato,  and  thereby  avoid.  If 
possible,  killing  or  tojuring  him."  A  verdict 
was  obtotoed  In  favor  of  the  defendant,  from 
which  the  platotiff  prosecuted  an  appeal.  In 
reviewing  the  charge  aud  in  reversing  the 
jaOgmffiit.  the  court  laid:  "It  Ib  apparent] 


from  the  reccwd  ttMit  aometblng  made  Its  ap- 
pearance upon  tbe  trac^  lodlcatliig  dangn  a 
toug  way  ahead  ot  tbe  train,  and  ertduitly  In 
a  locality  where  it  would  least  be  escpected. 
It  waa  dlscoTMed  by  both  the  oogtoeer  and 
the  flreman.  The  occurrence  was  of  a  char> 
acter  to  can  for  Increased  vlgUanoe  on  the 
part  of  the  defendant's  tratomea  to  det^ 
mining  the  diaracter  of  the  appareit  ob- 
strncttmi.  It  should  have,  at  least,  caused 
the  engtoeer  to  slow  down  the  speed  of  hie 
eogtoe  to  such  a  rate  that,  to  ai^roacbtog  It, 
he  could  have  stopped  his  train.  If  neceesary, 
to  prevent  Injury  before  zeachtog  the  object 
of  danger."  It  was  further  said:  "Under  all 
the  circumstances  stoted  to  the  record,  I  do 
not  think  that  such  a  lookout  as  waa  called 
for  by  the  appearance  of  the  diUd  upon  tbe 
track  waa  observed  by  the  trainmen."  From 
a  reading  of  the  case  it  is  very  clear  to  me 
that  the  ruling,  ao  tar  as  it  tovolved  the  potot 
In  question,  was  baaed  on  oror  committed 
by  tbe  trial  court  to  submitting  to  the  Jury 
only  toe  question  for  determination  whetb^ 
the  trainmen  did  all  that  ordinary  prudence 
and  care  required  after  th^  discovered  that 
tbe  object  was  a  child.  Instead  of  also  leav- 
ing to  them  the  qoeetlon  for  determtoatlon 
whether  they  did  all  that  ordinary  care  and 
prudence  required  after  th^  discovered  the 
object  on  tlie  track.  Tbls  view  is  strongly 
enforced  by  what  the  court  said  on  a  sub- 
sequent appeal  of  the  same  case  (66  Mich.  390. 
33  N.  W.  867),  where  It  was  said  by  the  court 
that  when  an  object  Is  discovo'ed  on  tbe 
track,  and  Its  character  Is  unknown  to  the 
ragineer,  "ordinary  care  and  prudence  tot 
safe^  of  human  life  require  that  he  should 
reduce  the  speed  of  his  trato  to  such  an  ex- 
tent that  he  can  stop.  If  necessary,  before 
reachtog  It,  and  not  take  the  diances  of  proh- 
ability  that  the  object  discovered  is  not  a 
human  being  iMCause  not  expected  1^>on  the 
track  at  that  potot." 

So,  In  the  case  of  Meeks  v.  S.  P.  R.  R.  Co., 
50  Cal.  513,  38  Am.  Bep.  67,  where  there  waa 
testimony  tendtog  to  show  that  at  toe  place 
of  injury,  and  for  a  considerable  distance  be- 
yond, the  road  of  the  defendant  was  practical- 
ly straight  and  free  from  weeds  and  other 
like  obstructions;  that  the  day  was  clear,  and. 
toat  at  toe  time  of  tbe  injury  the  platotiff  (a 
child  twtween  six  and  seven  years  of  age  ly- 
tog  on  the  track)  could  have  be^  seen  and 
rec<^nized  as  an  object  on  tbe  track  at  a  dis- 
tance of  frpm  SOO  to  850  yards;  that  one  of 
the  trainmen  on  the  engine  testified  that  be 
saw  tbe  platotiff  at  a  distance  of  400  to  600 
feet  ahead,  but  supposed  it  was  a  bunch  of 
leaves  or  weeds,  or  some  other  inslgnlflcaat 
object;  until  toe  trato  got  wlthto  about  ISO 
feet  of  the  platotiff,  when  he  discovered  It  waa 
a  child ;  and  that  no  signals  were  given,  nor 
attempt  made  to  sladcen  toe  speed  of  or  stop 
toe  trato  until  the  object  discovered  was  rec- 
ognized to  be  a  dilld  was  sufficient  evldenoe 
of  negligence. 

My  conclusion,  thereforOk       that  whien 
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train  op^tlves  Ascorer  an  object  on  the 
track,  whether,  under  all  the  drcamstancea, 
they  may  act  upon  tlio  aasomptbm  lliat  It  la 
some  Inanimate  tiling;  or  wh^er  tiuy  oni^t 
to  anticipate  that  it  may  probably  be  a  human 
b^nff,  1>  ordfaiarily  a  qoeation  of  fact  Al- 
though  no  duty  in  the  first  Inatance  be  im- 
posed to  discover  the  presence  of  peraons  at 
a  place,  yet,  if  the  Jury  dioald  find  from  what 
the  tralnmea  aaw  and  dlaeovered,  and  from 
all  the  facta  and  drcnmstancea  aorronndlng 
tbem,  they  ought  to  have  anticipated  that  the 
object  dlscorered  might  probably  be  a  human 
b^ng  lying  prone  upim  the  track,  or  a  dilld 
of  toider  yeara  In  a  place  of  daziger,  a  duty 
to  exerclae  care  would  arlae,  which,  if  per- 
formed n^llgently.  resulting  in  injury,  would 
consUtute  actionable  negl^enca 

It,  howerer,  Ig  Intimated  that  the  rule  an- 
nounced In  these  cases  has  been  departed 
from  by  subsequent  cases  from  the  same 
courts.  Thl»  claim  Is  based  upon  the  state- 
ment made  In  snbseQuent  cases  that  no  duty 
of  caie  was  Imposed  on  train  operatlTce  to  ob- 
Bsrve  a  lo<ri^ont  to  discorer  trespaaseia.  That 
same  prlncU>Ie  Is  recognised  In  K^ser  t.  Ry. 
Co.,  supra,  and  in  Me^s  t.  By.  Co^  supra. 
No  contruy  doctrine  is  axmonnoed  In  these 
cases.  But  the  doctrine  Is  there  announced 
that  •whtm  train  operatlTes  discover  an  ob- 
ject on  the  tra^  under  clrcumstanooi  from 
which  they  may  or  oi^t  reasonably  to  ex- 
pect the  object  dlscorered  may  be  a  human 
being,  a  duty  to  exercise  care  and  vigilance 
arises.  This  doctrine  Is  not  dlqinted  by  sub- 
sequent cases  tnm  the  same  courts,  nor  is  It 
repudiated,  but,  I  tiilnk,  supported  by  the 
we^bt  of  authority. 

Special  r^erence  la  made  to  the  case  of  So. 
By.  Co.  T.  Ghatman,  124  Oa.  126,  KS  8.  B. 
082,  6  R  A.  (N.  &)  288.  and  notes  to  cases 
In  4  A.  &  B.  Ann.  Oas.  67&.  But  these  cases 
and  notes  are  only  to  the  effect  that  no  duty 
was  imposed  to  obsocre  an  ontkmk  to  discover 
tre^MSsers,  whethw  adults  or  childreo.  The 
case  of  By.  Go.  t.  WUUams,  fl9  Miss.  681,  12 
South.  967,  dtod  In  the  itrevaillng  opinion,  is, 
I  think,  ttie  only  case  cited  which  may  be  aaid 
to  make  against  the  doctrtaie  annonnced  in 
the  Byds;  Medu^  and  Keyaer  cases.  But  the 
dedslon  of  eadi  case  is  dependent  upon  its 
facts;.  As  far  as  made  to  appear  in  that  case, 
thrae  was  no  erldaice  glren  «ccept  the  testl- 
mmy  of  ttuB  engineer  conc«nlng  the  appear- 
ance ot  the  object  dlscoro^  nor  were  ther^ 
apparently,  any  facbi  or  ctacomatances  shown 
tran  whhOi  «  finding  was  Justified  that  whefi 
he  first  dlscorered  the  object  he  ought  to  hare 
expected  that  It  likely  waa  a  human  being. 
If  there  were  no  eridence  In  this  case  except 
that  of  the  engineer  concwnlng  such  ques- 
tions, much  that  dlrUtes  us  here  would  disap- 
pear. Furtbermorew  the  MlssiaBlppl  court  ad- 
heres to  the  doctrine  that,  though  a  trespass- 
ing ebild  is  dlscorered  hi  a  pUce  of  danger, 
no  duty  Is  imposed  on  the  train  operatlres, 


except  'Abstention  fMsn  wlllfnl  or  wanton  In- 
jury," a  doctrine  r^ndlated  bj  this  court. 

From  the  testbncmy  <tf  ttu  engineer  that  he 
looked  along  the  tnuA  In  the  direction  of 
the  crossing  frwn  the  time  he  1^  the  whis- 
tling post,  that  he  saw  the  object  before  he 
saw  the  crossing,  that  from  the  time  he  die* 
corered  the  object  on  the  track  126yard8away 
he  lotted  at  It  and  the  crossing  until  tbe 
dilld  was  stnK^  and  ftom  all  the  eridence 
In  ttxb  case  tending  to  show  at  what  distance 
such  an  object  coold  plainly  be  seen  and  rec- 
ognized by  looking  at  It,  a  finding  might  prop- 
erly be  made  that  tbe  engineer  dlscorered  and 
discerned  the  object  at  a  greater  distance 
than  that  testUled  to  1^  him.  The  jury  wm 
authorized  not  to  assume  as  matter  of  law 
that  tbe  engineer  saw  what  might  be  seen  bad 
he  looked,  but  to  draw  flie  InfeittKe  as  ina1> 
ter  of  fact  that  be,  in  looking,  saw  what 
others  saw  In  looking  under  similar  condl- 
tiona.  There  is  testimony  tending  to  show 
that  from  bis  position  on  the  engine  he  waa 
able  to  bettw  see  and  discern  an  object  on 
the  track  than  perscms  standing  on  the  track 
looking  in  the  direction  of  tbe  object  at  the 
same  distance.  There  being  eridence  tending 
to  show  that  tbe  bare  dotbes  which  the  dilld 
wore  could  be  seen  between  the  rails  and 
recognized  as  clothes  at  a  distance  of  800  feet, 
and  that  at  such  distance  the  face  of  a  child 
smaller  than  plaintiff's  child  could  plainly  be 
seen,  and  at  fiOO  feet  it  could  be  reoogidzed 
whose  dilld  It  was,  the  Jury  would  be  an* 
ihinized  to  find  that  the  engineer  In  locking 
at  a  similar  <H»Ject  at  the  same  distance  could 
at  least  sufflclently  discern  Its  character  to 
Induce  the  expectation  that  it  might  probably 
be  a  child,  especially  in  rlew  ot  the  drcnm- 
Btances  that  It  was  lying  near  a  crosslnt^ 
that  a  resldoice  was  only  a  Abort  distance 
away,  and  that  he  hAd  theretofore  sereral 
times  seen  children  hanging  clothes  on  the 
railroad  fence  near  the  place  of  the  accident 

Upim  the  record,  I  think  the  erldaoce  suffi- 
cient to  sraid  tbe  case  to  the  Jniy  iqmd  proper 
InstructioiUL 


MARTINS  r.  STATE. 
(Supreme  Coort  of  Wyoming.    Dec  22,  1908.) 
1.  False  pBcrKnsBS  (S  7*)— Blbhenxs  or  Or- 

FERBE  —  FaLSB  BuPKESENTATIONa— OWHEB- 
SHIP. 

Defendant  called  at  tbe  post  office  for  his 
mail,  and.  baring  been  given  a  bunch  of  letters 
to  select  his  own,  took  a  letter  addressed  to  R., 
which  he  had  reason  to  expect  contelned  mon- 
ey.  From  B.'b  letter  defendant  took  a  check 
payable  to  O.  and  indorsed  by  0.  in  blank, 
which  defendant  later  asked  M.  to  cash,  stating 
to  M.  that  he  had  obtained  It  from  the  mai^ 
and  indorsing  his  own  tfame  on  it  at  M.'s  re- 

aaest.  Held,  that  there  was  a  false  representa- 
ion  of  ownership,  and  that  defendant  had  iaw- 
fullv  obtained  the  check  within  Bev.  Bt.  1^, 
I  6148,  declaring  false  pretenses  a  crime. 

[Ed.  Note.-— For  other  cases,  see  False  Pie- 
tenses.  Cent  Dig.  H  5-12;  Dea  Dig.  |  7.*] 


•For  ethw  oasM  sm  ssim  to^  anfl  wctlon  HUHBBB  In  Dm.  «  Am.  Diss.  UOf  to  date,  *  Bsportw  Indsus 
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2.  Falob  Fuetinsgs  Q  4*>— B&xiiEirrB  or  Of- 

RNai— Statdtes. 

To  coutitute  the  offenBe  of  false  pretense 
under  Rev.  St  1899,  I  6143,  providfng  that  a 
persoQ  who  ahall  dengnedly,  by  false  pretense, 
obtain  from  another  any  property  vitn  intent 
to  defraod  the  latter,  shall  be  punished,  the 
property  must  be  obtained  from  the  owner  by 
false  pretense,  and  accnsed  must  obtain  from 
th«  owner  at  leMt  a  voidable  title  to  the  prop- 
erty, and  most  intend  to  defraud  the  person 
fnnn  whom  the  property  is  thus  obtained,  and. 
In  the  absence  of  an  intent  to  defraud  the  of- 
fense is  not  complete,  and,  tboush  sudi  intent 
is  present,  the  crime  is  not  cranplete  unless  the 
person  from  wbom  the  property  waa  obtained 
was  actually  defrauded. 

[Ed.  Note.— For  other  cases,  see  False  Pr»- 
tenses.  Cent  Dig.  i  1 ;  Dec.  Dig.  I  4.* 

For  other  defioitioofl^  see  Words  and  Fbzases, 
TOL  S,  pp.  2662-2668;  roL  8,  p.  7661.] 

8.  False  Pbetensbb  (|  32*)— Indiotubnt— 
ownebbhif— possbssion  bt  aoent. 

Naked  possession  by  an  afcent  of  his  princi- 
pal's property  does  not  vest  title  in  the  agent 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Dec.  Dig.  S  32.*] 

4.  FaUE  PBETBKSEB  (i  32*)— iHrOBMATlON— 

Reouisiteb. 

The  crime  of  false  pretenses  Is  statutory, 
and  the  information  must  set  forth  all  the 
requisites  of  the  statute  to  constitute  it  and  the 
ownership  of  th«  property  obtained  by  means 
of  false  pretenses  should,  by  the  averments  of 
the  information,  be  clearly  stated. 

[Ed.  Note.— For  other  eases,  see  False  Pre- 
tenses, Cent.  I^g.  {fi  42-44 ;  Dec.  Dig.  S  32.*] 

6.  False  Pbetensbb  (|  38*)— iHroBHATioN— 
ALi.EOATion  or  Owmebbhip. 

The  allegation  of  ownenhip  of  property  ob- 
Uined  by  false  preteosea,  In  an  tnfonnatltm  for 
false  pretensM,  ib  material,  and  must  be  proved 
as  laid. 

[Ed,  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  U  50-63;  Dea  Dig.  {  3&*] 

6.  False  Pbetenseb  (t  88*)~lNroBHATioH— 

ISSUEB— EVIDBITCB. 

An  information  allwing  that  accused  made 
false  pretenses  designedly  to  pnwecutor  with 
intent  to  defraud  prosecutor  and  for  the  pui^ 
pose  of  obtaining  hie  property,  and  that  by 
means  thereof  he  obtained  money  from  prosecu- 
tes on  a  check,  is  not  supported  by  evidence  that 
the  money  obtained  from  prosecutor  was  the 
money  of  a  third  person  for  whom  prosecutor 
acted,  with  authority  to  zeosive  and  cash 
che^  as  agent 

[Ed.  Note.— For  oUier  caseB,  see  False  Pre- 
tenses, Cent  Dig.  i|  6(MS3;  Dee.  Dig.  |  Sa*] 

Error  to  District  Conrt;  Carbon  Gbnnty; 
David  U,  Gralff,  Judge. 

Romon  Martins  was  convicted  of  obtain- 
ing money  nnder  false  pretowes,  and  be 
brings  error.   Beversecl  and  remanded. 

Cbris  MathlBon  and  L.  E.  Armstrong,  for 
plaintltr  in  error.  W.  Mnllen,  At^.  Gen., 
for  the  State. 

SOOTT,  J.  The  platntlflf  In  error  was 
charged  by  Infonnation,  tried,  and  convict- 
ed of  the  crime  of  obtaining  money  under 
false  pretenses.  Having  made  hfs  motion 
for  a  new  trial,  and  the  conrt  having  denied 
the  same,  he  brings  his  case  here  on  error. 

The  plaintiff  in  error  offered  no  evidence, 
and  on  the  completion  of  the  state's  testi- 


mony be  moved  tbe  'court  to  direct  the  jnrj 
to  acqnlt  because  of  tbe  Insnfflclency  of  Uie 
erldoice  to  support  a  verdict  of  goU^,  and 
one  of  the  grounds  embraced  In  the  motion 
for  a  new  trial  is  ttiat  the  verdict  of  the  ju- 
ry Is  contrary  to  the  evidence.  Both  mo- 
tions were  denied,  and  exc^>tlona  reserved, 
and  tbe  rulings  are  here  assigned  as  error. 

Omitting  the  caption,  signature,  and  tw- 
Iflcatlon,  the  information  Is  as  follows: 

"Cornea  now  N.  B.  GreenQeld,  county  and 
prosecuting  attorney  of  tbe  county  of  Car- 
bon, in  the  state  of  Wyoming  and  In  tbe 
name  and  by  the  authority  of  tbe  state  of 
Wyoming,  Informe  tbe  court  and  gives  tbe 
court  to  understand  tbat  Romcm  Martins, 
late  of  tbe  county  aforesaid,  on  tbe  SOtb  day 
of  January,  A.  D.  1906,  at  the  county  of 
Carbon  and  state  of  Wyoming,  did  then  and 
there  unlawfully,  knowingly,  designedly  and 
falsely  pretend  to  one  JoUus  Mayer,  with  In- 
tent to  cheat  and  defraud  bim  tbe  said  Jn- 
lloB  Mayer,  and  one  Maclovlo  Romero  and 
for  tbe  purpose  of  obtaining  the  property  -of 
said  Julius  Mayer,  and  said  Maclovlo  Ro- 
mero, to  wit,  the  snm  of  fifty  doUars  In  law- 
ful money,  that  he,  tbe  said  Romon  Martins 
was  then  and  there  the  rightful  and  lawful 
holder  and  owner  of  a  certain  bank  cbedc 
of  the  value  of  fifty  dollars,  which  said 
check  was  of  tbe  tenor  following: 
"  'Bawllns,  Wyo.,  Januarr  19, 1908.  No.  88. 

**  The  Fi»t  National  Bank  of  BawUna. 
Pay  to  the  order  of  J.  A.  Oordvre  $Ba00 
Fifty  Dollars. 

•* 'Savory  Creek  Sheep  Oa 
"'By  M.  B.  Pickett.* 
— and  endorsed  on  tbe  bade  tbanot  mm  tcA- 
Iowb:  'J.  A.  Oordove' 

*"niat  the  said  Julius  Mayer,  relying  upon 
said  represoitatlons,  and  believing  them  to 
be  true,  and  having  no  other  means  of  ascer- 
taining tbe  contrary,  did  then  and  there,  aft- 
er the  said  Romon  Martina  endorsed  said 
bank  cfae<^  with  bis  own  name,  pay  to  tbe 
said  Bomon  Martins,  tbe  sum  of  tttj  dollars 
In  lawful  m<mey  for  Bald  dieck;  tbat  by 
means  of  tbe  pretense  aforesaid  and  wltb 
tbe  Intent  and  knowledge  aforesaid  tbe  said 
Romon  Martins  did  then. and  th^  obtain 
from  the  said  Jullns  Mayer  the  property 
aforesaid,  whereas  in  truth  and  in  fact  tbe 
said  Romon  Martins  was  not  then  and  there 
tbe  rightful  or  lawful  owner  or  bolder  of  said 
bank  check  and  had  no  interest  ]n  tbe  same, 
all  of  which  be  then  and  there  well  knew, 
and  well  knew  that  said  bank  checi:  was 
then  and  there  tbe  property  of  said  Mac- 
lovlo Romero,  contrary  to  the  form  of  the 
statute  In  sndii  cases  made  and  provided, 
and  against  the  peace  and  dignity  of  the 
state  of  Wyoming." 

There  was  no  evidence  offered  on  behalf 
of  the  defendant,  and  at  tbe  close  of  the 
state's  evidence  tbe  record  recites  as  follows: 
"Counsel  t€t  defemdant  moves  tbe  court  to 
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direct  the  Jury  to  find  tbe  defendant  not  gall- 
t7  because  of  the  Insufflciency  of  the  pioe- 
ecntion'B  evidence  la  the  following  particu- 
lars: That  there  was  not  that  distinct  and 
abeolnte  repreeentatlon  of  the  ownership 
of  tbe  check  either  by  words  or  conduct 
which  Is  contemiriated  and  required  by  law. 
The  warranty  of  ownership.  Implied  in  the 
IndOTsment  or  the  transfer  of  the  Instrn* 
men^  Is  not  aacb  representation,  tm  the 
reason  that  warranty  Is  a  promise  for  the  fa- 
tare,  whereas  tbe  law  requires  repreacnta- 
tlon  as  to  tiie  past  or  agisting  facts.  Xt  Is 
not  shown  that  a  reliance  on  sadi  warranty 
luluced  JuUqb  Mayer  to  part  with  his  mon- 
ey, and,  even  If  each  Inferoice  can  be  drawn, 
it  does  not  appear  that  the  alleged  false  pre- 
tfflUM  bad  tbe  effect  of  cheating  and  defraud- 
ing Mr.  Mayer,  or  that  be  was  In  fact  de- 
frauded, for  tbe  reason  that  be  got  exactly 
what  be  bargained  for—a  valid  and  genuine 
Individual  cbet^  payable  to  bearer;  that  tbe 
evidence  does  not  Otmsequently  show  the 
essential  demrat  ct  Intent  on  tbe  part  of 
the  defendant  to  cheat .  and  defraud,  and 
there  Is  no  evidence  offered  on  behalf  of  the 
prosecatl<m  to  prove  the  alleged  false  pre- 
tense. Motion  doiled,  to  which  ruling  and 
order  of  tbe  court,  counsel  for  defendant  ex- 
cepts." 

As  already  stated,  die  orermllng  of  this 
motion  Is  assigned  as  error.  The  evidence 
discloses  that  tbe  check  was  executed  and 
ddlvered  to  J.  A,  Cordova  in  payment  for 
wages,  who  Indorsed  It  In  blank.  Inclosed 
and  sealed  It  In  a  letter  with  postage  prepaid, 
and  addressed  to  Madovio  Romero,  Rawlins, 
Wyo.,  for  tbe  jmrpose  of  making  a  loan  to 
Romera  Tbl»  letter  was  deported  in  the 
mall,  and  In  due  course  readied  the  post  of- 
fice at  Rawlins.  The  defendant,  having  had 
previous  knowledge  of  a  request  of  Cordove 
for  the  loan,  called  for  bis  mall  at  the  post 
office  In  Rawlins,  and,  In  punniance  of  tbe 
custom  at  that  ofllce,  all  the  Mexican  mail 
was  banded  him  to  pick  out  tbe  mall  to 
which  be  was  entitled  or  authorised  to  re- 
ceive, and  among  these  letters  was  tbe  letter 
from  Oordove  to  Romero  which  contained 
the  check.  Tbe  defendant  took  the  letter, 
opened  it,  took  tbe  diedc  therefrom,  and  sub- 
sequently asked  Mayer  to  cash  it  Mayer 
examined  tbe  cbed:,  uid  knowing  the  par- 
ties to  tbe  check,  anil  that  it  was  good,  then 
asked  defmdant  where  he  got  it,  and  defend- 
ant answored  that  be  got  It  from  the  mail. 
Mayer  knew  the  defendant  was  broke  and 
bad  no  mon^,  bat  said  be  would  cash  tbe 
check  If  the  defiendant  would  Indorse  It, 
such  indorsonent  being  solely,  as  he  stated, 
to  identify  tiie  person  from  whom  It  was  re- 
ceived. Thereuptm  defendant  Indorsed  the 
check,  and  Mayer  banded  him  $00  of  his  em- 
ployer^ numey,  that  being  ttw  amount  of 
tbe  cbedc  Xhwe  is  no  evidence  showing  or 
tending  to  show  that  defendant  bad  any  au- 
thority to  casb  tiw  check  ta  to  take  the  let* 
ter  from  tbe  post  vOea  or  to  open  the  letter. 


It  Is  contended  by  the  defendant  that  there 
was  no  false  representation,  or  at  least,  not 
Bucix  as  is  contemplated  by  our  statute.  We 
think  that  the  statement  of  bow  be  obtained 
possession,  accompanied  by  other  acts  of  own- 
ership, such  as  cashing  It  or  asking  it  to  be 
cashed,  constituted,  when  taken  together,  a 
r^resentatlon  that  he  was  the  owner  or  en- 
titled to  cash  the  check  as  completely  as 
though  he  had  so  stated  orally.  19  Cyc.  402, 
and  cases  there  dted.  Acts  often  speak  as 
fully  as  words  and  to  the  same  effect,  and  as 
to  whether  the  acts  together  with  what  was 
stated  amounted  to  such  a  representation,  or 
what  tbe  defendant  Intended  by  such  acts 
and  statements,  was  a  question  for  the  jury. 
Com.  T.  Stone,  4  Mete.  (Mass.)  43;  19  Cya 
446.  The  acts,  conduct,  and  statement  might 
reasonably  have  conveyed  to  the  mind  of 
Mayer  that  defendant  was  the  owner  of  the 
check,  or,  in  other  words,  it  was  the  false 
pretense  of  an  existing  fact  and  also  of  a 
past  fact,  viz.,  that  be  had  come  lawfully 
Into  its  possession,  and,  If  the  other  material 
averments  were  also  proved,  would  be  suffi- 
cient to  warrant  a  verdict  of  guilty.  It  was 
not  defendant's  own  check,  but  that  of  an- 
other to  which  he  was  not  a  party,  and  tbe 
false  pretense  of  ownership  for  tbe  purpose 
of  obtaining  money  thereon  constituted  a 
false  pretense  wlthlu  the  meaning  of  the 
statute,  easily  v.  State,  32  Ind.  62;  Clarke 
V.  State,  32  Ind.  6T;  Com.  OaU,  81  Pick. 
(Mass.)  616;  19  Cyc.  401. 

We  perceive  that  there  Is  but  one  other 
question  raised  by  this  motion  which  calls  for 
our  craiBlderation,  and  that  Is  as  to  whetiber 
the  alleged  false  pretense  had  the  effect  of 
defrauding  Mayer.  This  question  may  for 
convenience  be  considered  In  connection  with 
another  assignment  of  error,  viz.,  that  the 
verdict  is  CMitrary  to  the  evidence,  wbldi 
was  also  one  of  tbe  grounds  embraced  in  the 
motion  for  a  new  trial.  Hbe  allegation  in  tbe 
information  is  that  defendant  by  means  of 
false  pretenses  obtained  the  money  from 
Mayer.  The  section  of  the  statute  (Rev.  St 
1899)  under  which  tbls  prosecution  was  In- 
stituted Is  as  follows: 

"Sec.  6143.  If  any  person  or  persons  shall 
knowingly  and  designedly,  by  false  pretense 
or  pretenses,  obtain  from  any  other  person  or 
persons  any  chose  in  action,  money,  goods, 
wares,  chattels,  effects,  or  other  valuable 
thing  whatever,  with  Intent  to  cheat  or  de- 
fraud any  such  person  or  persons  of  the  same, 
every  pers<m  so  offending  shall  be  deemed  a 
cheat,  and  upon  conviction,  where  the  value 
of  sudi  diose  in  action,  mtmey,  goods,  wares, 
diattds,  effects  m  other  valuable  thing  shall 
be  twenty-ltva  dollars  or  more,  shall  be  im- 
prtomed  in  the  penitentiary  for  a  period  not 
more  than  ten  years.  In  cases  where  the 
value  oi  such  cbose  in  action,  money,  goods, 
wares,  chattels,  effects  or  other  valuable 
thing  is  less  than  ttraity-flve  dollars,  tbe  per- 
sMi  so  offraidlng  shall  be  punished  by  a  dne 
not  to  exoeed  one  hundred  dollars,  or  im- 
prisonment In  tbe  county  Jail  not  mora  than 
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six  months.  In  either  cue  tmder  this  section 
be  than  be  sentenced  to  restore  the  propvty 
BO  trandnlently  obtained  If  It  can  be  done.'* 

There  can  be  no  question  npon  the  face  of 
this  statute  that  the  proper^  so  obtained. 
In  order  to  constitute  the  offenee,  most  be 
obtained  from  the  owner  by  means  of  false 
pretenses.  There  can  be  no  parly  defrauded 
within  ttie  pnrriew  ot  tills  statute  except  the 
owner  or  one  having  a  special  ownership  In, 
and  who  Is  Induced  by  false  pretenses  to  part 
with,  his  property.  The  fraud  contemplated 
Is  the  fraud  wblch  Is  perpetrated  against  the 
owner  of  tbe  property.  In  this  respect  our 
statute  Is  different  from  that  of  some  states, 
where  Intent  alone  Is  sofflctent,  regardless  of 
whether  It  be  to  defraud  any  specific  person 
(19  Cyc.  415),  or  when  the  attempt  to  obtain 
goods  by  false  pretenses  Is  made  a  distinct 
felony.  Having  no  statute  making  it  a  crime 
to  attempt  to  obtain  goods  by  false  pretenses, 
decisions  under  such  a  statute  are  inapplica- 
ble to  the  case  before  us.  Under  the  statute 
the  intent  to  defraud  the  person  from  whom 
the  property  Is  obtained  by  means  of  false 
pretenses  la  an  essential  element  of  the  crime. 
In  the  absence  of  such  Intent  the  crime  is  not 
complete,  and  even  If  such  intent  be  present 
the  crime  Is  still  not  complete  nnless  the 
party  from  whom  the  goods  were  so  obtained 
was  actually  defrauded.  19  Cyc.  411,  and 
cases  there  cited.  Naked  possession  by  an 
agent  of  bis  principal's  property  does  not 
vest  title  of  ownership  In  wich  agent.  It  Is 
said  subdivision  "d,"  at  page  406  of  19  Cyc.: 
"To  constitute  an  obtaining  of  property,  de- 
fendant mnst  In  the  first  place  acquire  at 
least  a  voidable  title  to  tbe  property;  that 
Is,  the  owner  must  Intend  to  Invest  him  with 
the  title,  as  distinguished  from  tbe  mere  cus- 
tody or  possession  of  the  goods."  This  text 
is  fully  supported  by  citations  In  the  foot- 
notes. Under  a  similar  statute  tbe  Supreme 
Court  of  Wisconsin  said:  "The  crime  is  de- 
fined In  section  4^,  St  189S,  and  consists 
in  obtaining  the  money  or  property  of  an- 
other by  false  pretenses.  It  must  be  obtained 
from  the  owner  by  false  pretenses."  Owens 
T.  State,  83  Wis.  496,  53  N,  W.  786;  section 
472,  2  Bishop's  New  Criminal  Law.  The 
crime  is  statutory,  and  tbe  Information 
ahould  set  forth  all  the  requisites  of  tbe  stat- 
ute to  constitute  It  The  ownership  should 
by  the  averments  of  the  Information  be  cor- 
rectly stated.  Bishop's  New  Criminal  Proc. 
8  173;  Wharton's  Criminal  Law  (8th  Bd.) 
H  1211,  1223,  932,  977:  Wharton's  Criminal 
Ev.  §  94;  19  Cyc.  425,  426,  434,  and  cases 
cited;  Leobold  v.  State,  33  Tnd.  484;  Hal- 
ley  T.  State.  43  Ind.  509;  State  v.  MUIer, 
153  Ind.  229,  54  N.  B.  808 ;  State  t.  Lath- 
rop,  16  Vt  279;  Washington  v.  State,  41 
Tex.  583. 

In  tbe  case  before  us  the  Information  char- 
ges that  the  money  was  obtained  from  Julius 
Mayer,  and  while  the  ownership  Is  not  laid 
in  any  one  else — ^nor  is  It  directly  laid  In 
Mayer  for  that  matter — ^yet  the  inference  is 
that  it  was  his  money.  Wltiioat  dlaauslng 


the  Buffldency  of  the  Information  In  this  re* 
spect,  as  that  qoestlon  has  not  been  bere  pre> 
sented,  but  omeedlng  far  tbB  purpote  ot  tbta 
case  alone  that  it  Is  enffldoit,  we  pass  to  a 
conslderation^of  tbe  eiidoice  to  see  If  It  be 
sufficient  to  support  a  verdict,  and  whether  or 
not  the  verdict  Is  contrary  to  the  evidence. 

From  the  evidence  It  appears  that  the 
money  obtained  from  Mayer  was  not  his 
money,  but  was  the  money  of  one  Robert 
Freedman,  by  whom  May  w  was  employed,  and 
that  Mayer  had  authority  to  receive  and  cash 
checks  as  agent  for  his  employer.  It  is  not 
alleged  In  tbe  InfcHiuatioa  bow  or  In  what 
capacity  Mayer  held  llie  money,  or  the  rela- 
tion If  any  he  sustained  to  Freedman,  nor 
is  it  allied  that  the  money  so  obtained  was 
Freedmau's  money.  Owens  r.  State,  supra; 
Jacobs  T.  State,  81  Neb.  S3,  47  N.  W.  422; 
People  v.  Emmmer,  4  PaAer,  Or.  B.  (N.  Y.) 
217.  The  defendant  was  not  diarged  witb 
obtaining  Freedman'a  money  by  false  pr&' 
tenaea,  but  with  obtaining  money  from  Mayer 
by  false  pretenses.  In  view  of  the  uniform 
holdings,  under  a  statute  similar  to  ours, 
that  ownership  Is  a  material  avermmt  and. 
must  be  proved  as  laid,  It  is  difficult  to  under- 
stand how  A.  can  be  c(mvicted  upon  an  in- 
formation which  charges  the  obtaining  of 
money  under  false  pretenses  from  B.  upon 
proof  of  ownership  of  the  money  in  0.  The 
Issue  tendered,  if  any,  was  that  Mayer  was 
the  owner  of  the  money.  The  proof  was  that 
Freedman  was  the  owner.  It  Is  not  alleged 
In  the  Information  that  Mayer  was  the  agent 
of  Freedman,  and  that  pursuant  to  authority 
of  his  principal  he  acted  upon  the  false  rep- 
resentations, and  for  that  reason  his  agency 
or  rl^ht  to  pay  out  money  other  than  his  own 
was  not  in  Issue.  Proof  of  ownership  In 
Freedman  of  the  money  obtained  which  was 
offered  and  submitted  by  the  state  was  In- 
consistent npon  tbe  face  of  tbe  Information 
with  ownership  in  Mayer  as  therein  alleged, 
and.  In  the  at»ence  of  allegations  showing 
ownership  In  Freedman  and  the  agency  and 
authority  of  Mayer  to  cash  the  che<±  with 
Freedmau's  money,  must  be  considered  and 
treated  as  proof  of  a  separate  and  distinct 
crime.  Such  evidence  disproved  defendant's 
guilt  (rf  the  crime  as  charged.  No  false  pre- 
tenses other  than  those  to  Mayer  are  alleged 
or  proven.  He  was  not  defrauded,  for  the 
money  obtained  did  not  belong  to  him,  and 
upon  tbe  evidence  in  this  case,  if  any  one  was 
defrauded.  It  was  Cordove  or  Romero,  and 
no  false  representations  were  made  to  either 
of  them.  The  crime,  if  any  was  proven,  was 
not  the  crime  charged.  It  is  not  necessary  to 
discuss  the  question  as  to  whether  proof 
alone  of  pf^sesslon  by  Mayer  of  the  money 
which  defendant  obtained  would  be  prima 
facie  sufficient  to  support  the  verdict  if  own- 
ership were  directly  laid  in  Mayer.  Upon  the 
evidence  the  latter  had  nothing  more  than 
the  mere  naked  possession  (Owens  v.  State, 
supra),  and  It  Is  sufficient  to  sty  tiiat  the 
proof  Is  not  limited  to  his  possesslw  alone, 
but  upon  the  record  It  Is  undispated  tbat 
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Freedman  was  tbe  owner  for  wbwn  Biayer 
vas  acting.  Tbeie  waa  more  than  a  Tarlance 
in  tbe  pnxtf;  there  was  a  failure  to  prore  the 
crime,  it  any,  aa  cbarged,  although  proof  was 
mbmltted  tending  to  prore  a  separate  and 
diatinct  crime  and  with  the  commlaalon 
which  the  defendant  waa  not  chargeiL  Tbe 
Terdlct  la  contrary  to  the  erfdenoe. 

Tbe  lodgment  will  be  reversed,  and  tbe 
canae  remanded  for  a  new  trial,  or  such  fnr^ 
ther  proceedings  aa  may  be  deemed  proper 
not  inconsistent  with  thia  (pinion. 

Bereraed. 

FOTTES,  a      and  BBARD,  concor. 


STATE  FISHBB. 
(Si^teme  Court  of  Or^m.    Dee.  29^  1908.) 

1.  Statotes  (8  241*)— GonsniTCTioN— PurAZ. 
Statutes. 

A  peoal  Btatnte  aboald  be  coQBtraed  to 
carry  out  the  obvioua  Intention  ot  the  LeKisla- 
tnre,  and  applied  only  to  cases  wltUn  booi  Its 
letter,  spirit,  and  pnrpoaft 

[Ed.  Nottt.— For  other  cases,  see  Statates, 
Gent.  Dig.  |  822;  Dee.  Dig.  I  241.*] 

2.  Game  (|  7*)— Pbotectioic— STATtrnes— Gou- 
btbuction— fossebbiok  ot  dlbk  kuxbd  ik 
Skaboh— "Such  Deeb." 

B.  &  O.  CcHDp.  S  2010,  as  amended  by  Laws 
1907,  p.  842,  nukes  it  nnlawful  to  hunt,  kill, 
or  pnrsae  deer  within  tbe  state  during  the 
dosed  season,  and  declares  that  "any  person 
ttaving  In  possession  anT  deer  or  carcass  or 
part  of  a  deer  daring  the  season  when  it  is 
unlawful  to  take  or  Kill  such  deer,  sliall  be 

Oof  a  misdemeanor."  HeUtj  that  the  words 
deer"  referred  to  deer  killed  during  the 
closed  season,  and  that  the  section  did  not  pro- 
hibit the  keeping  during  the  dosed  season,  for 
food,  tbe  flesh  of  deer  lawfully  killed  during  the 
open  season. 

lEd.  Note.— For  other  cases,  see  Oame,  Dec. 
Dig.  {  7.*] 

&  Gaub  (S  9*)— Closed  Seasok— Fossebsiod 

—Evidence— Statutes. 

Under  B.  &  C.  Comp.  I  2010,  as  amended 
by  Laws  1907,  p.  842.  forbidding  any  pers<m 
to  bare  in  possession  any  deer  or  carcass  ot 
part  of  a  deer  during  the  closed  season,  and 
section  2045,  declaring  proof  of  possession  of 
any  of  the  aforesaid  wild  animals,  etc.,  at  any 
time  when  it  is  unlawful  to  take  or  kill  them, 
shall  be  prima  fade  evidence  that  they  were 
killed  dnnng  the  dosed  season,  etc.,  possession 
of  parts  of  the  carcass  of  a  deer  during  the 
closed  seasM)  was  not  conclusive  evidence  that 
the  deer  was  killed  during  the  closed  season,  or 
that  such  possession  was  unlawful. 

[E^d.  Note.— For  other  cases,  see  Game,  Dec. 
Dig.  f  ».•] 

Appeal  from  Circuit  Court,  Linn  Govnty; 
George  H.  Burnett,  Judge. 

George  W.  Fisher  was  convicted  of  vio- 
lating the  game  law,  and  be  aj^teala.  Be- 
▼eraed.   New  trial  ordered. 

Dtfendant  vaa  arrested,  tried,  and  con- 
Tlcted  in  a  Jvatlce'a  court  for  Linn  comity 
Dpon.  a  cbarge  of  bavlng  violated  tbe  game 
laws  of  tbla  state  by  having  In  bis  possea* 
lioik  on  December  12,  1907.  In  that  comity, 


six  deer  hama,  when  it  waa  milawfol  to  take 
or  kill  such  deer.  He  thereupon  appealed 
to  the  drcnlt  court,  and  the  cause  came  on 
for  trial  on  Marcb  18,  1908.  The  state,  hav- 
ing presented  its  case,  rested,  when  tbe  de- 
fendant, aa  witness  in  his  own  behalf,  admit- 
ted that,  on  the  day  charged,  he  bad  In  his 
possession  eight  deer  hams,  claiming  to  own 
tlie  same,  and  offered  to  further  testify  tbat 
he  killed  tbe  deer,  of  which  tbe  bams  were  a 
part,  within  Linn  county,  dnrlng  tbe  last 
week  In  October,  1907,  and  tbat  tbe  hams 
bad  been  kept  freab  by  the  application  of 
aalt,  saltpeter,  and  other  preservatives,  but 
the  evidence  was  rejected  by  tbe  dourt  npon 
objection  by  the  state  that  tbe  proffered  tes- 
timony waa  Irrelerant  and  immatolal.  D^ 
fendant  excepted,  and  rested  his  case.  After 
argument  of  counsel,  tbe  court  instructed 
tbe  ivrj  that  If  they  found  that  defend- 
ant bad  In  bis  possession,  at  tbe  time  charg- 
ed, any  deer  bama,  being  parts  of  any  deer, 
they  must  return  a  verdict  of  guilty  against 
defendant  without  regard  to  tbe  time  when, 
If  at  allr  defendant  killed  the  deer  of  which 
such  hama  formed  a  part;  to  which  In- 
struction defendant  excepted.  A  verdict  hav- 
ing been  rendered  against  him,  tbe  court 
sentenced  him  to  pay  a  fine,  and  from  this 
Judgment  he  appeals,  assigning  as  errors  the 
rejection  of  his  proffered  testimony  and  tbe 
giving  of  sncb  Instruction. 

J.  K.  Weatberford,  for  appellant  John  H. 
HcNary  and  Gale  8.  Hill,  for  tbe  State. 

9LATBB,  G.  (after  stath^  tbe  facta  as 
above).  Tbe  defendant  Is  cbarged  witb  a 
violation  of  tbe  provlrtons  of  section  2010, 
B.  &  0.  Oomp.,  as  amended  by  tbe  act  of 
February  26, 1907  (Laws  1907,  p.  842),  wblcb 
so  far  as  material,  re^  as  follows:  "It 
sball  be  imlawf  a1  at  any  time  between  tha 
Bret  day  of  November  of  each  year  and  tbe 
flftemtb  day  of  July  of  the  following  year,  to 
hout,  pursue,  take,  kill,  iujnre,  destroy,  or 
have  In  possession  any  buck  deer.  It  diall 
be  nnlawfnl  at  any  time  between  tbe  first  day 
of  November  of  each  year  and  tbe  flrat  day 
of  September  of  tbe  following  year  to  hunt, 
puraue,  tak^  kill,  Injure^  destroy,  or  have  In 
possession,  any  female  deer.  *  *  *  it 
shall  be  nnlawful  within  tbe  state  of  Or^n, 
at  any  time,  to  sell,  or  offer  for  sale,  barter 
or  exchange,  any  deer  whatever.  Any  per- 
Bon  •  •  •  bavlng  In  possession  any  deer, 
or  carcaas.  or  part  of  a  deer  dnrlng  the  sea- 
son when  It  is  unlawful  to  teke  or  kill  such 
deer  shall  be  guilty  of  a  mli^ameanor.*' 

It  Is  contended  by  Ibe  state  tbat  the  latter 
part  of  Uils  amendatory  enactment  Is  In- 
tended to  prohibit  any  person  from  having 
possession  of  a  carcass  or  part  ot  a  deer 
at  any  time  dnrlng  tbe  season  wben  It  Is  on* 
lawful  to  kill  or  take  deer  in  tbla  state  re- 
gardless of  tbe  time  when  such  deer  was  kill- 
ed, and  that  proof  of  sncb  possession  is  con- 
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dasire  of  the  crullt  of  defendant  The  ar- 
gument iB  that  the  language  of  the  etatnte  1b 
clear  tinamblguoiis,  and  certain,  and  that 
there  la  no  room  for  construction.  The  low- 
er court  must  hare  taken  this  view  and  so 
construed  the  act  On  the  part  of  the  defend- 
ant the  contention  1b  made  that  the  words 
"carcass,  or  part  of  a  deer,"  used  In  the 
act,  were  Intended,  and  Bhonid  be  construed, 
to  mean  *'a  carcass  or  part  of  a  deer  taken 
or  killed  darlug  the  season  when  it  Is  unlaw- 
ful to  take  or  kill  such  deer."  If  this  con- 
struction of  the  act  is  correct  It  Is  clear 
that  the  trial  court  erred  in  rejecting  the  de- 
fendnnt'a  proffered  testimony  and  instruct- 
ing the  Jury  as  It  did.  This  result  Is  reached 
by  luTOking  the  well-recognized  rule  of  stat- 
utory construction  that  a  penal  statute  should 
be  construed  to  carry  out  the  obvious  in- 
tention of  the  Legislature,  and  be  confined 
to  that  Every  case  must  come,  not  only 
within  its  letter,  but  within  Its  spirit  and 
purpose,  and  should  be  given  a  rational  con- 
struction.   Sutherland,  Stat  Const  S  354. 

The  general  purpose  and  manifest  ob- 
ject of  the  act  of  1901,  of  which  section 
2010,  B.  it  C.  C5omp^  Is  a  part,  Is  to  pro- 
tect and  preserve  from  excessive  slaughter 
the  wild  game  of  this  state,  by  prohibiting 
the  killing  of  any  within  a  certain  period  of 
time,  called  a  "dose  season,"  and  limiting 
the  number  that  may  be  taken  or  killed,  and 
the  purpose  for  which  it  may  be  taken,  dur- 
ing the  open  season.  What  the  law  alms  at 
Is  not  the  mere  fact  of  possesion  of  game, 
lawfully  obtained,  but  to  prevent  its  being 
unlawfully  taken  or  killed,  and  Its  unlaw- 
ful disposition  when  lawfully  obtained. 
When  the  state  of  the  law  Is  a^Mirentiy 
sudi  that  It  is  lawful  for  a  person  to  ktU 
a  deer  on  October  Slat  for  his  own  use,  It 
ought  not  to  be  held  to  be  a  crime  to  be 
found  thereafter  in  possession  of  all,  or 
part  of,  the  carcass,  of  such  dew,  with  no 
other  object  or  Intent  than  to  use  It  for 
food,  unless  it  is  certain  that  the  law  bas 
made  it  so  by  a  clear  and  manifest  declara- 
tion. State  V.  McGulre,  24  Or.  866,  83  Paa 
666,  21  L.  B.  A.  47&  It  ts  plain  that  not  only 
is  the  killing  of  deer,  within  the  dose  season, 
prohibited  and  made  punishable,  but  also 
having  possession  of  the  meat  of  a  deer  which 
waa  killed  during  the  close  season,  although 
the  person  having  possession,  may  not  have 
done  the  killing,  because  the  act  (tf  posses- 
sion would  tend  to  aid  in  the  otmceaiment 
of  the  offense  of  unlawfully  killing  game 
during  the  dose  season.  To  that  extoit,  at 
least  the  law  Is  clear  and  unambiguous.  But 
was  It  the  intention  of  the  Legislature  to  go 
further  than  this  and  make  it  unlawful  to 
have  possession  of  a  carcasik  or  part  of  a 
deer,  during  the  time  when  it  Is  unlawful 
to  take  or  Itlll  deer,  although  sudi  <ieer  was 
killed  during  the  oi>en  season;  tbet  is,  to 
make  unlawful,  by  the  mere  liyifle  of  time, 
ttiat  which  in  Its  origin  was  innocent?  The 
worrls  <tf  the  statute  to  be  construed  are 


as  ft>llow8:  **Any  parson  •  •  •  baving 
In  possession  any  deer,  or  carcass,  or  part  of 
a  deer,  during  the  season  when  it  Is  unlaw- 
ful to  take  or  kill  sudi  deo-,  shall  be  guilty 
of  a  misdemeanor.**  ^ese  wwds,  "having  In 
posseB8l<m  any  deer  or  carcass  or  part  of  a 
deer,"  when  taken  in  their  literal  and  ordi- 
nary meaning,  nelthw  e^tessly  include  the 
possession  of  a  part  of  a  deer  taken  In  the 
open  season,  nor  are  any  words  used  Import- 
ing an  intent  to  exclude  from  the  prohibi- 
tion the  possession  of  a  deer  so  taken  or 
killed,  unless  by  tbe  use  of  the  word  "such," 
tn  the  latter  part  of  the  sentence  quoted,  a 
limitation  was  intended.  In  the  case  of  State 
V.  McOulre,  24  Or.  366.  377,  83  Paa  666, 
670,  21  li.  B.  A.  478,  Mr.  Chief  Justice  Lord 
says  that  "It  ought  to  require  plain  unam- 
biguous, and  mandatory  language  to  Justify 
any  court  In  declaring  fish  or  game  law- 
fully caught  or  taken  to  be  the  subject  of  an 
offense  by  the  simple  possession  of  It  A 
constmetlon  leadlug  to  such  Injustice  ougjit 
to  be  avoided,  If  it  can  be  reasonably  done.** 
The  rule  that  where  the  language  of  the 
Legislature  Is  fairly  susceptible  ot  two  dif- 
ferent meanings,  that  one  should  be  pr^erred 
which  excludes  and  prevaits  consequences 
that  are  mischievous  and  unjust  was  there 
approved,  and  it  has  been  applied  In  similar 
cases  by  other  courts.  Commonwealth  v. 
WUklnson,  ISO  Pa.  208,  805,  21  Atl.  14;  Al- 
len V.  Young,  76  Me.  80;  Commonwealth  t. 
Hall,  128  Mass.  410,  85  Am.  Rep.  887. 

The  words  of  the  statute  are  sufBdenfly 
comprehensive  to  make  It  an  offense  to  bare 
during  the  dose  season  possession  of  tbe 
"carcass  or  part  of  a  deer**  though  lawfully 
d)tained,  and,  in  that  event,  proof  of  ttte 
fact  of  possession  would  raise  a  condnsive 
presumption  of  guilt  But  the  language  ta 
susceptible  of  a  different  construction  for 
the  woM  "such,**  as  used  in  the  phraae, 
"when  it  is  unlawful  to  take  or  kill  such 
deer,"  may  fairly  be  hdd  to  z^er  to  **a 
deer,"  the  possession  of  the  carcass,  or  part 
of  which,  is  prohibited.  The  rule  to  be  ap- 
plied in  sudi  cases  is  that,  **where  the  lan- 
guage of  the  Legislature  Is  fairly  snsc^tible 
of  two  different  meanings,  that  should  be 
preferred  which  exdudes  and  prev^ts  con- 
sequences that  are  mischievous  and  unjust** 
State  T.  McOidre.  stqitra.  To  adt^t  the  for- 
mer eonduslmi,  as  was  said  by  Bfr.  Chief 
Justice  Gray,  in  Caumtrnwealth  t.  Ball, 
"when  not  ImperatiTely  required  by  the  lan- 
guage of  the  act,  would  be  Inconsistent  with 
the  ordinary  rules  of  construction  of  penal 
statutes."  But  we  are  not  left  to  the  mere 
unaided  force  of  such  rule  to  derive  from 
this  language  its  true  Intendment  On  an 
examination  of  the  mtlre  original  act,  of 
which  this  amendmoit  has  become  a  part, 
we  are  of  the  opinion  that  it  was  never  In- 
tended to  declare  that  the  men  poaaeaslon 
during  the  dose  season  of  game,  Uion^ 
lawfully  obtained,  should  raise  a  condnsiTe 
presunqHton  ot  guilt,  but  that  proof  of  audi 
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posacMton  rtundd  make  a  intnui  faide  case. 

The  lanriiege  of  the  statute  on  vhldt  the 
charge  iB  baaedt  and  the  construction  of 
which  ta  now  under  consideration,  was  by  the 
amendatoiT  act  of  1907  added  to  section  2010, 
B.  ft  G.  Comp.,  whl^  section  Is  a  part  of  the 
general  act  of  1901  covering  the  entire  game 
law  of  the  stated  It  is,  therefore,  not  to  he 
constmed  by  Itself,  Independent  all  other 
provisions  of  the  original  act  and  as  a  part 
tbneof ;  the  provisions  of  the  two  should  he 
made  to  harmonise,  If  possible,  and  no  clause 
of  either  Is  to  be  left  Inoperative.  28  A.  & 
E.  Oxy.  (2d  Ed.)  712,  718.  The  act  of  1901,  as 
It  stood  when  first  It  became  a  law,  contained 
provisions  against  having  possession,  during 
the  close  seascm,  of  deer  or  of  the  meat  of  a 
deer  for  the  purpose  of  sale.  But  section  30 
thereof  wbich  is  section  2040,  B.  &  a  Gomp.. 
eq»ressly  declares  that  the  le^  effect  of  proof 
of  soch  prohibited  possession  shall  amount  to 
no  more  than  a  rule  of  evidence,  in  these 
words:  "Proof  of  the  possession  of  any  of  the 
aforesaid  wild  animals,  wild  fowl,  or  game 
birds,  at  any  time  when  it  is  unlawful  to  take 
or  kill  the  same,  unless  they  be  fc^t  as  ta 
this  section,  provided,  shall  be  prima  facie 
evldoioe  in  any  prosecntlon  for  a  violation  of 
the  provisions  of  tills  act,  that  tlie  person  or 
p^wns,  firm,  company,  or  corporation  In 
whose  possession  the  same  is  found,  took, 
killed,  destroyed  oi>  had  in  poasestfon  the 
same  In  the  county  wher^  the  same  is 
found,  durta^  a  period  when  it  was  unlawful 
to  take,  kill,  destroy,  or  have  the  same  in 
possessim." 

The  situation  here  Is  Identical  vrith  that 
In  Commonwealth  t.  Hall,  suprst  where,  In 
considering  the  construction  of  a  similar 
statute,  Mr.  Chief  Justice  Gray  remarks 
that  "saying  that  possession  shall  be  prima 
fade  evidence  necessarily  implied  that  it 
shall  not  be  conclusive;  If  the  mere  possession 
of  birds,  during  the  time  within  which  the 
taking  or  killing  is  prohibited,  of  Itself  consti- 
tuted an  ofltense  under  the  previous  sections 
of  the  statute,  to  say  that  such  possession 
should  be  prima  fade  evidence  would  be  su- 
perfluous. If  not  absurd."  To  the  same  eftect  is 
Commonwealth  v.  'miUnson,  supra.  Prior, 
then  to  the  amendment  of  1907,  which  added  to 
the  statute  the  words  upon  wbich  this  diarge 
la  based,  proof  of  the  possession  of  any  of 
the  wild  game  described  therdn,  durlog  the 
close  season,  did  not  raise  a  condusive  pre- 
sumption of  guUt  against  the  person  charged, 
but  amounted  only  to  making  a  prima  facie 
ease  that  the  game  was  taken  or  killed  dur- 
ing the  period  when  it  was  unlawful  to  take 
or  kill  it,  and  shifted  the  burden  upon  de- 
fendant to  show  that  It  was  taken  or  killed 
when  it  was  lawful  to  do  so.  In  that  re- 
spect the  original  act  has  not  been  altered 
or  changed  by  the  amendatory  act  of  1907, 
bat  was  In  full  force  and  effect  at  the  time 
of  the  trial  of  the  accused.  Section  8  there- 


of, being  section  2010  of  the  Code,  as  amend* 
ed  by  the  act  of  1907,  Interdicting  "having 
In  possession  any  deer,  or  carcass  or  part  of 
a  deer,  during  the  season  when  It  Is  unlawful 
to  take  or  kill  anch  deer,"  is  stUl  subject 
to  the  restrictive  provlsltmv  of  section  39  con- 
taining the  rule  of  evidence  above  advert* 
ed  to. 

The  defendant,  therefore,  had  a  right  to 
show,  in  explanation  of  his  admitted  pos- 
sesslon  of  eight  deer  hams  during  the  dose 
season,  that  the  deer  of  whidi  they  were  a 
part  were  killed  by  bim,  at  a  time  when  it 
was  Utwfol  to  kill  them,  and  th»eby  aonei^ 
ate  himsdf.  And  if  the  evidence  offered  was 
sufficient  In  the  minds  of  the  Jury  to  overcome 
the  prima  fade  presumption  raised  by  the 
statute,  he  would  be  entitled  to  a  verdict  of 
acquittal.  Hence  the  ruling  of  the  court  up- 
on the  eKclusl<m  of  defendant's  evidence,  and 
the  Instruction  given,  were  erroneous,  and 
the  Judgment  should  be  reversed  and  a  new 
trial  ordered. 


UBBX  V.  SPOKANB  TAI/LET  Ii&14D  ft 

WATBB  CO. 
(Supreme  Court  of  Idaho.   Nov.  80,  1908.) 

1.  Appeal  akd  Ebbob  (|  607*)— Tbanbobif^ 
"Cebtificate  of  Identifioation." 

The  certificate  of  the  trial  judge,  certifying 
to  the  different  papers  and  documents  used  up- 
on a  motion  to  oiBmiss  an  appeal,  although  in- 
corporated into  the  record  and  designated  as  a 
bill  of  exceptions,  is  not  strictly  a  bul  of  excep- 
tions, bat  is  a  certificate  of  identification,  under 
the  statute,  as  to  the  papers  used  upon  the 
hearing  of  the  motion,  and  will  be  considered 
only  as  such  certificate. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  1  607.*] 

2.  Justices  op  thb  Peace  (|  ITO*)— Review— 
Undbbtakino — SupncxENOT  TO  EriEor  Ap- 
PBAX,  ano  Stat. 

Under  Rev.  St.  1887,  S  4842,  in  order  to  ef- 
fect an  appeal  and  stay  the  Jndgment  appealed 
from  upon  appeal  from  the  Justice's  court,  an 
undertaking  on  appeal  must  be  given  for  $100  to 
cover  costs  of  appeal,  and  in  an  additional  sum 
equal  to  twice  ue  amount  of  the  judgment  In- 
dading  costs. 

[Ed.  Note. — For  other  coses,  see  Justices  of 
the  Peace,  Dec  Dig.  {  150.*] 

3.  Justices  op  toe  Peace  (i  169*)- Review— 
Unoeetakiko-^ofpicierct. 

Where  an  undertaking  on  appeal  is  not 
given  to  cover  the  costs  of  the  appeal  from  the 
justice's  court  to  the  district  court,  on  motion 
the  appeal  will  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Jastlces  of 
the  Peace,  Cent.  Dig.  }  660;  Dec.  Dig.  1 169.*] 

4.  JnsncES  OP  the  Peace  (I  159*)— Review- 
IJndebtaexho — SnPEiciEncT. 

Where  it  dearly  appears  from  the  face  of 
an  andertaktne  that  it  was  the  intention  of  the 
appellant  to  give  a  bond  in  double  the  amount 
of  the  judgment  and  costs,  for  the  purpose  of 
staying  the  judgment,  soch  undertaking  will  not 
be  considered  sufficient  as  an  ondertaklng  on 
appeal. 

[Ed.  Note. — ^For  other  cases,  see  Justices  of 
the  Peace,  Dec.  Dig.  i  159.*] 
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5.  Ju«ncx8  Of  THE  Peace  (|  15»*)— Review— 
Dndsbtakuto—Subbxies— Justification  — 
subett  cohpant. 

Where  an  andertaking  on  appeal  from  a 
Jtutice'i  court  to  the  district  court  is  signed  by 
a  luretf  company,  and  exceptions  to  the  aure- 
tr  are  filed,  under  the  provisions  of  section 
4M2  o(  the  Reriaed  Statutes  of  1887,  such  sure- 

3'  company  It  required  to  justify  within  the 
tne  and  upon  notice,  as  prescribed  in  such 
aectlon. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  f  555 ;  Dec.  Dig.  8  159.*1 

6.  Justices  of  the  Peace  (J  159*)— Eeview— 

UKDEBTASUTO— SUBBHES— JUSTiriCATION  — 

BmrFiciEHor. 

The  preseutatioD  and  Sling  with  such  Jus- 
tice of  the  notice,  or  a  certified  copy  thereof, 
given  by  tiie  State  Insurance  Commissioner  to 
the  county  recorder  of  the  several  counties  of 
the  state,  certifying  that  such  company  la  quali- 
fied, under  tlie  laws  of  this  state,  to  do  ousi- 
ness,  is  a  sufficient  justification  under  the  stat- 
ute. 

[lEd.  Xote.— For  other  cases,  see  Justices  of 
the  Peace.  Dec  Dis.  f  159.*] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court.  Kootenai 
County;  W.  W.  Woods,  Judge. 

Action  of  debt  in  a  Justice's  court  by  I. 
A.  Llbby  against  the  Spokane  Valley  Land 
&  Water  Company.  Judgment  for  plalutifT, 
and  defendant  appealed  to  the  district  court, 
and,  from  an  ordw  dismissing  sach  appeal, 
defendant  appaUSi  Affirmed. 

Albert  Allen  and  Herman  H.  Taylor,  for 
appellant   Ezra  R.  WUtla,  for  respondent. 

STEWART,  J.  The  re^ndent  recovered 
a  Judgment  against  the  appellant  before 
T.  E.  Hedal,  Justice  of  the  peace  of  Coeut 
d'Alene  precinct,  Kootenai  county,  Idaho,  for 
the  sum  of  1190  and  Sid  costs.  The  appel- 
lant appealed  to  the  district  court  from  said 
judgment,  and  filed  in  said  Justice's  court 
an  undertaking  on  appeal,  as  follows: 

"Know  All  Men  by  These  Presents:  That 
whereas  the  Spokane  Valley  Land  &  Water 
Company,  defendant  in  the  above  entitled 
action,  is  about  to  appeal  to  the  district 
court  of  the  First  Judicial  district  of  the 
state  of  Idaho,  In  and  for  the  county  of 
Kootenai,  from  the  Judgment  made  and  en- 
tered against  the  defendant  in  the  above  en- 
titled action  In  said  Justice  court.  In  favor 
of  the  plaintiff  in  said  action,  on  the  4th  day 
of  January,  1908,  for  the  sum  of  one  hun- 
dred and  ninety  ($190.00)  dollars  damages 
and  the  sum  of  sixteen  ($16.00)  dollars  costs, 
and  is  desirous  of  staying  the  proceedings 
upon  said  Judgment 

^*Now  therefore,  in  consideration  of  the 
premises  and  of  such  appeal,  the  undersign- 
ed, the  Fidelity  and  Deposit  Company  of 
Maryland,  a  corporation,  autliorized  to  exe- 
cute such  bonds  in  the  state  of  Idaho,  does 
hereby  undertake  and  promise  on  the  part 
of  the  appellant,  to  and  with  the  defendant 
in  said  action.  In  the  stnn  of  four  hundred 
and  twelve  ($412.00)  dollars,  being  a  sum 


equal  to  twice  the  sum  of  said  judgment 
and  costs,  that  the  said  Spokane  Valley  Land 
&  Water  Company,  appellant,  will  pay  the 
amount  of  said  jud^ent  appealed  from, 
and  all  costs  if  the  appeal  be  withdrawn  or 
dismissed,  or  the  amount  of  any  Judgment 
and  all  costs  that  may  be  recovered  ago  lust 
it  in  the  action  in  the  district  court  not  ex- 
ceeding the  said  sum  of  four  hundred  twelve 
($412.00)  dollars." 

This  undertaking  was  signed  as  follows: 
"Fidelity  &  Deposit  Co.  of  Maryland,  by  Jas- 
A.  Williams,  Its  Attorney  in  Fact  Attest: 
A.  V.  Cbamberlato,  Agent,  Cceur  d'Alen^ 
Idaho.   [Corporate  Seal.]" 

The  notice  of  appeal  and  undertaking  were 
filed  with  the  justice  on  January  11,  1908, 
and  on  the  15th  day  of  January,  1906,  the 
plaintiff,  respondent  here,  filed  and  swved 
his  exceptions  to  the  undertaking  on  appeal, 
and  to  the  sufficiency  of  the  sarety,  and  re- 
quiring the  surety  to  appear  and  Justify,  as 
provided  by  section  4842  of  the  Revised  Stat- 
utes of  1887  of  Idaho.  On  January  21,  1908, 
the  appellant  filed  with  the  Justice  of  the 
peace  a  certified  copy  of  the  certificate  of 
the  State  Insurance  Commissioner,  showing 
that  the  Fidelity  &  Deposit  Company  of 
Maryland  had  complied  with  the  laws  of 
Idaho  and  was  authorized  to  become  surety 
upon  bonds  In  the  state.  After  the  filing  of 
this  certificate,  the  justice  approved  the  un- 
dertaking on  appeal,  and  the  record  was 
certified  up  to  and  filed  In  the  dMxict  court 
In  the  district  court  a  motion  was  made  by 
the  respondent  to  dismiss  the  appeal.  The 
principal  grounds  ui^ed  were  that  the  un- 
dertaking filed  in  the  Justice's  court  was  not 
a  sufflcieut  undertaking  nndw  the  statute; 
that  the  plalntllf,  having  served  notice  of 
the  Mtceptlon  to  the  surety  upon  said  under- 
taking, and  the  respondent  not  having  Justi- 
fied said  surety,  as  required  by  law,  there 
was  no  undertaking  on  appeal  filed  in  said 
Justice's  court;  also,  tliat  there  was  no  show- 
ing or  evidence  presented  to  the  justice's 
court  that  the  agents  of  said  surety  com- 
pany, purporting  to  have  signed  the  appeal 
bond,  had  authority  to  sign  the  same.  The 
trial  court  sustained  the  motion  and  dlsmlSB- 
ed  the  appeal.  This  appeal  is  from  that 
Judgment 

Three  queatlcms  are  presoited:  First 
Was  the  undertaking  on  appeal  from  the 
Justice's  court,  a  sufficient  und^taUng  un- 
der the  statutet  Second.  Was  the  appellant 
required  by  lav  to  have  tiie  surety  upon  his 
undertaking  on  appeal  aj^tear  and  justify 
before  the  Justice  of  the  peace?  Third.  Was 
sufficient  proof  made  to  the  Justice's  court 
showing  that  the  agrats  executing  sucb  un- 
dertaking on  ai^teal  had  authority  to  execute 
the  same? 

In  this  court  responduit  moves  to  strike 
out  certain  portions  of  the  transcript  TtM 
portions  to  which  the  motion  is  addressed 
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conrist  of  wbat  Is  denomlnited  ''exceptiona 
to  tbe  otdCT  of  tbe  court  dlimUMlng  tbe  ap- 
peaL**  TtdB  Is  In  the  form  of  a  bUl  of  cx- 
cepUou,  and  counsel  for  nqtondent  con- 
tends that  It  ihonld  be  stricken  out  for  the 
reason  that  It  does  not  show  that  any  serrtce 
was  erer  nade  upon  tiw  respcmdent  or  his 
connseL  Wlille  this  document  Is  denominat- 
ed *^cepttoDa  to  an  order,"  and  Is  In  the 
general  torn  of  a  bill  of  exeif>tlonB,  yet  un- 
der the  statute  it  Is  not  stricfly  a  bill  of 
exceptions.  It  la  merely  a  certtflcate  or 
statement- of  tbe  trial  Judge  of  the  papers 
considered  by  him  at  tbe  beBrlng  of  tbe 
motion  to  dismiss  tbe  appeal  In  the  district 
court  This  paper  enmnerated  by  proper 
Identification  tbe  dlffer^t  documents  and 
papers  used  and  considered  by  the  trial 
court  upon  tbe  bearing  of  the  motl<m  to  dls- 
mlSB  the  appeal.  It  was  necessary  to  Iden- 
tify In  etnne  torm  the  papers  and  documents 
80  considered  Iqr  the  trial  court  Bonner  t. 
Powell.  7  Idaho,  104,  61  Pac.  138;  Dougal 
T.  Eby.  11  Idaho,  789,  85  Pac.  102;  Steve  t. 
Bonners  Fwry  Lumber  Co.,  18  Idaho,  884, 
92  Pac.  8t&;  Donst  t.  Bodty  Mountain  Bell 
Telephone  C!o.,  U  Idaho,  977,  95  Pac.  200. 
This  could  be  done,  either  by  certificate  of 
the  trial  Judge,  a  stlpnlatltm  of  counsel,  or 
a  certificate  of  the  derfe  of  tbe  district  court 
In  this  case  appellant  faas  seen  fit  to  have 
such  papers  Identified  by  the  certlflcato  of 
the  trial  Judge,  and  although  such  paper  is 
denominated  a  bill  of  exceptions,  yet  tn 
truth  and  fact  it  Is  merely  a  certtflcate  Iden- 
tifying such  papers,  and,  being  such,  it  was 
unnecessary  to  serre  the  same  upon  counsel 
for  respondent 

Neither  was  It  necessary  to  Incorporate  in 
a  Mil  ot  exceptl(ms  the  dUterent  documents 
ased  upon  the  hearing  of  the  motion  to  dis- 
miss tbe  appeal.  Tbe  statute  (section  4810) 
provides  that  *'0Q  appeal  from  a  Judgment 
rendered  on  an  appeal,  or  from  an  order, 
except  an  order  granting  or  refusing  a  new 
trial,  the  appellant  must  furnish  the  court 
with  a  copy  of  the  notice  of  appeal,  of  the 
Jndgmoit  or  order  appealed  from,  and  the 
papers  used  upon  the  hearing  in  the  court  be- 
low." This  stetnte  required  the  appellant  to 
fomlBta  this  court  with  a  copy  of  tbe  notice 
of  appeal,  ttie  Judgment  or  order  appealed 
from,  and  tbe  papers  used  on  the  bearing 
In  the  court  below.  Tbe  certificate,  made  by 
the  trial  Judge  and  appearing  in  the  record, 
Identifies  tbe  papers  so  used  upon  the  hear- 
ing In  the  court  below,  and  Is  a  compliance 
with  the  statute.  A  bill  of  exceptions  was 
not  required.  Kev.  St.  1887,  S  4427.  The 
motloo  Is  also  addressed  to  the  nndertaUng 
on  aK>eal  filed  In  the  Justice's  (.-onrt. 

An  examination  of  the  certificate  above 
referred  to  shows  that  this  undertaking  was 
used  1^  tbe  trial  court  upon  the  bearing  of 
the  motion  to  dismiss  the  appeal.  There- 
fore It  was  proper  to  certify  such  undertak- 
ing to  this  court  upon  ttila  appeal,  under  the 
proTlslons  of  Ber.  St.  1887,  f  481D.   The  mo- 


tion to  strike  out  portions  of  the.transorlpt 
will  be  overruled. 

Tha  first  inqnliy,  then,  upon  this  appeal 
is,  was  the  nnd^teUng  filed  In  the  Jwtlotfs 
court  BUfilcleat  under  the  statutoT  Rev.  St 
1887, 1  4Si&,  provides:  **An  appeal  ffom  a  Jna* 
tlce's  or  probate  court  Is  not  dlectual  for 
any  purpose,  unless  an  undertaking  be  filed, 
with  two  or  more  sureties,  tn  the  sum  of  one 
hundred  dollars,  tor  the  paymrat  tbe 
costs  on  the  appeal,  or,  If  a  stay  of  proceed- 
ings be  claimed,  in  a  sum  equal  to  twice  the 
Judgment,  todudlng  coats,  when  the  Judgment 
is  for  the  payment  of  money."  This  court 
has  held  that  the  word  '^>r"  between  '^m>eal" 
and  "If,"  In  tbe  above-quoted  portion  of  this 
section,  means  and  shoold  read  "and."  Wil- 
son T.  Doyle,  12  Idaho,  206,  86  Pac.  028.  Un- 
der this  constmctlon  the  statoto  requires 
that  an  nndertakln;  be  given  for  the  sum  oC 
f  100  for  the  payment  ot  coste  <m  tiie  aM;>eal, 
and,  if  a  stay  <tf  proceedings  be  claimed,  then 
an  additional  sum  equal  to  twice  the  Judg- 
ment, Including  costs.  Botti,  however,  may 
be  nnlted  in  the  same  undertaking.  Wilson 
V.  Doyle.  12  Idaho.  295,  85  Pac.  028.  This 
bond,  then.  Is  not  for  a  sufficient  amoant  to 
effect  an  appeal  and  also  stay  Uie  Judgment. 
To  accomplish  Iwth  objects,  tbe  amount 
should  have  been  for  $100  for  coste  and 
double  the  amount  of  the  Judgment  ($412), 
or  a  total  of  $612. 

Counsel  for  appellant,  however,  contend 
that  If  this  court  should  be  of  the  opinion 
that  the  bond  Is  Insufflctent  to  effect  both  an 
appeal  and  stay,  stUl  it  is  sufficient  as  an  ap- 
peal hon^  and  that  the  court  should  so  con- 
sider it;  citing  tbe  case  of  Bdmlnaton  v. 
Steele,  32  Idaho.  618.  87  Pac.  677.  Tbe  bond 
in  the  latter  case  was  a  statutory  bond,  ^nd 
clearly  showed  upmi  Ite  ftice  that  It  was  given 
for  tbe  purpose  of  effecting  an  appeal.  It  re- 
cites: "Whereas,  the  above  named  defend- 
ant desires  to  give  an  undertaUzv  for  tbe 
payment  of  coste  on  appeal  •  •  •  and  for 
a  stay  of  execution  *  *  *  ;  now,  therefore, 
•  •  *  under  tbe  said  statutory  obliga- 
tions," eto.  In  the  case  at  bar  the  bond  does 
not  contain  the  language  of  the  statute  re- 
quired In  an  undertaking  on  appeal,  bot  does 
contain  language  which  Indicates  that  it  was 
given  for  the  stay  of  the  Judgment  It  is 
for  the  exact  sum  of  double  tbe  amount  of 
tbe  Judgment  It  recites  tlut  the  appellant 
"is  desirous  of  steylng  the  proceedings  upon 
said  Judgment,"  then  obligates  the  appellant 
"to  pay  the  amount  of  said  Judgment  appeal- 
ed from  and  all  coste.  If  tbe  appeal  be  with- 
drawn or  dismissed,  or  the  amount  of  any 
Judgment  and  all  coste  that  may  be  recovered 
against  it  in  the  action  In  the  district  court" 
We  think  it  clearly  appears  from  tbe  face 
of  the  undertaking  that  It  was  the  intention 
of  the  appellant  to  give  a  bond  In  double 
the  amount  of  the  Judgmmt  and  costs,  and, 
by  so  doing,  that  the  effect  of  tbe  same  would 
be  to  accomplish  an  appeal,  as  well  as  stay 
the  Judgment  Counsel  may  have  concluded 
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that  the.  word  "or,"  found  In  section  4819, 
between  "appeal"  and  "If."  gave  an  election 
either  to  gXve  a  t>ond  for  $100  for  costs,  which 
effected  an  appeal,  or.  If  a  stay  of  the  Jnde> 
ment  was  also  desired,  the  bond  sboold  be  In 
double  the  amount  of  the  Judgment  and  costs, 
which  would  have  the  effect  of  accomplish* 
Ing  an  appeal  as  well  as  stay  of  the  Judg^ 
ment.  The  bond  recites  as  fellows:  "Tbat, 
whereas,  the  Spokane,  etc..  Is  about  to  anieal 
to  the  district  court  of  the  First  Judicial  dis- 
trict, etc.,  and  Is  desirous  of  staying  the  pro- 
ceedlugs  upon  said  Judgment,  now  therefore. 
In  consideration  of  the  premises,  and  of  such 
appeal,  the  nnderBlgned,  etc.  undertake  and 
promise  on  the  part  of  the  appellant,  to  and 
with  the  defendant  In  said  action  In  the  sum 
of  $412,  being  a  sum  eqnal  to  twice  the  sum 
of  said  Judgment  and  costs,  that  the  said 
Spokane,  etc.,  will  pay  the  amount  of  said 
Judgment  appealed  from  and  all  costs  if  the 
appeal  be  withdrawn  or  dismissed  or  the 
amount  of  any  Judgment  and  all  costs  that 
may  be  recovered  against  It  In  the  action  in 
the  district  court"  This  clearly  shows  that 
the  appellant  Intended  to  give  an  undertaking 
for  double, the  amount  of  the  Judgment  and 
costs,  for  the  purpose  of  staying  the  Judg- 
ment The  conditions  of  the  bond  only  ob- 
ligated the  surety  to  pay  the  amount  of  the 
Judgment  and  all  costs  if  the  appeal  be  with- 
drawn or  dismissed,  or  the  amount  of  any 
Ju^ment  and  all  costs  that  may  be  allowed 
in  the  district  court  To  pay  the  costs  If  the 
appeal  be  withdrawn  or  dismissed,  or  the 
amount  of  any  Judgment  and  all  costs  that 
may  be  recovered  against  It  In, the  action 
In  the  district  court,  clearly  Indicates  that 
the  obligation  to  pay  all  costs  referred  to  tbe 
costs  in  the  district  court,  and  not  the  costs 
on  appeal.  "Or  the  amoimt  of  any  Judgment 
and  all  costs  In  the  district  court"  Is  an  ex- 
planation or  qnaliflcatlon  of  the  costs  the  un- 
dertaking obligates  tbe  surety  to  pay,  and 
does  not  refer  to  the  costs  on  appeal.  Wilson 
V.  Doyle,  12  Idaho,  295,  85  Pac.  928.  This 
case  does  not  come  under  the  rule  announced 
In  Edmlnston  v.  Steele,  supra.  The  under- 
taking not  being  sufllcient  as  an  appeal  bond, 
the  trial  court  committed  no  error  In  dis- 
missing the  appeal.  Tbe  concloslon  reached 
as  to  the  snfllciency  of  tbe  undertaking  calls 
for  an  affirmance  of  the  Judgment  ot  tbe  low- 
er court,  and  would  make  It  unnecessary  to 
consider  or  decide  any  of  the  further  ques- 
tions presented  npim  this  appeal. 

There  la,  however,  another  question  of  Im- 
portance argued  upon  this  appeal,  and  which 
no  doubt  will  arise  In  many  other  cases,  and 
for  that  reason  we  have  considered  It  ad- 
visable to  pass  upon  It  in  this  opinion.  It 
is  this :  Where  a  surety  company  executes 
an  undertaking  on  appeal,  and  exceptions 
are  filed  under  the  provisions  of  section 
4842,  Is  the  surety  company  required  to  Jus- 
tify, and  what  is  a  sufficient  Justlflcation? 
Section  4842  of  the  Revised  Statutes  of  1887 
of  Idaho,  among  other  things,  provides: 


"Tbe  advene  party  may  except  to  liie  suffi- 
ciency of  the  sureties  within  five  days  after 
the  0IIng  of  the  undertaking,  and  unless  they 
or  other  sureties  Justify  before  the  Justice 
or  Judge  from  whom  the  appeal  Is  taken, 
within  Ove  days  thereaftw,  mKm  notice  to 
the  adverse  party,  to  the  amounts  stated  in 
their  affidavits,  the  a.pp6Al  must  be  regarded 
as  If  no  snch  undertaking  had  been  glvm." 
Ooonsel  for  appellant  ctmtoid  that  this  jno- 
vlal<m  of  the  statute  has  no  appUcatlon  to  a 
bond  signed  by  surety  company,  while  coun- 
sel for  respwident  contends  that  surety  com- 
panies must,  when  exceptions  to  the  surety 
are  taken  as  {vovlded  In  the  statute,  appear 
and  Justify  as  oth&e  sureties. 

Tbe  act  of  1899,  and  the  amendment 
thereto  of  1905  (Laws  1899,  p.  387,  and  Laws 
1905,  p.  394),  authorize  surety  companies  to 
do  baslnesa  within  the  state  of  Idaho  upon 
certain  conditions.  Section  3  of  this  act 
provides  that  the  State  Insurance  Commis- 
sioner, upon  due  pnxtf  that  such  company 
possesses  the  necessary  qualifications,  shall 
Issue  to  said  company  a  certificate  authorizing 
said  company  to  do  business  until  and  In- 
dudlng  April  30th  next  ensuing.  Tills  sec- 
tion further  provides  that  the  certificate 
sliall  be  evidence  of  the  autbori^  of  such 
company  to  do  business  In  this  state,  and  to 
become  and  to  be  accepted  as  sole  surety  on 
all  private  bonds  and  contracts,  etc.  The 
Fidelity  &  Deposit  Company  of  Maryland 
signed  tbe  undertaking  In  question  In  this 
case,  and  within  the  time  prescribed  by  the 
statute  the  respondent  gave  notice  of  excep- 
tions to  the  surety,  and  calling  upon  the 
surety  to  Justify  as  provided  1^  section 
4842  of  the  Revised  Statutes  of  1887.  Tbe 
appellant  filed  a  certificate  signed  by  the 
Insurance  Commissioner  of  the  state  of 
Idaho,  among  other  -  things  certifying  that 
the  Fidelity  &  Deposit  Company  of  Mary- 
land was  authorised  to  do  and  transact  busi- 
ness within  the  state  of  Idaho  up  until  the 
end  of  the  ensuing  year,  to  wit  April  30, 
1908.  Notice,  however,  was  not  given  to  tbe 
advwse  party  that  such  surety,  «  other 
sureties,  would  Justify  before  the  Justice 
from  whom  the  appeal  was  taken. 

The  questfon,  then,  Is:  First  was  the 
surety  company  required  to  Justify;  and, 
second,  was  the  certificate  filed  a  sufflcloit 
Justlflcation  under  the  statute?  While  It  Is 
true  that  section  4842  was  enacted  long  prior 
to  the  time  of  the  enactmoit  of  the  statute 
authorising  surety  companies  to  sign  bonds, 
contracts,  etc.,  yet,  we  are  unable  to  flnil 
anything  in  the  statutes  of  1890  and  19(K^ 
prescribing  the  qualification  of  surety  com- 
panies to  do  business  In  this  state,  which  in 
any  way  modifies  or  makes  Inapplicable  tbe 
provisions  of  section  4842.  But  we  do  find  a 
specific  provision  In  tbe  act  of  1890,  as 
amended  by  tbe  Laws  of  1905,  wbldi  In  oar 
oplnltm  makes  tbe  provisions  with  reference 
to  Justification  applicable  to  surety  com- 
panies.   Section  9  of  the  act  of  1899»  as 
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amended  by  Lawa  fit  lOOG,  prorldn  that, 
*SrliUL  any  surety  cnnpany,  not  organlied 
under  tbe  laws  of  the  state  of  Idaho,  shall 
have  complied  with  the  laws  of  this  state,  as 
In  this  act  and  as  otherwise  by  law  pn>Tlded« 
It  ahiUl  be  the  duty  of  tbe  Insdrance  Commls- 
shmer  ot  this  state  on  the  first  day  of  the 
next  snoceedlns  month,  to  send  to  the  county 
recorder  of.  eadi  county  In  this  stat^  a  no* 
tice,  rtatlns  that  said  surety  ctmipaiiy  has 
comiriled  with  the  laws  of  this  state  and  la 
authorised  to  write  risks  of  the  kind  and 
character  authorised  In  its  certificate  of  an* 
thorlty.  to  do  business,  stating  therein  In 
general  terms,  the  risks  authorised  to  be 
written  by  such  otmipany.  Such  notice  shall 
be  issued  by  said  Insarance  ConnnlMloner 
oTer  his  signature  and  seal  of  office  and  shall 
be  received  In  evidence  as  a  sufficient  justi- 
fication of  sodk  surety,  and  of  its  authority 
to  do  business  in  this  state  until  the  end  of 
tlie  ensuing  year  In  which  tbe  same  may  have 
been  issued,  or  until  notice  be  given  of  the 
withdrawal  from,  at  of  cancelation  of  Its 
llcmse  to  do  business  in  this  state."  This 
secti<m,  In  onr  judgment,  clearly  contem- 
plates ttLKt  a  anrety  company  may  be  called 
niton  to  justify,  just  the  same  aa  any  other 
surety,  and  prescribes  tlie  method  of  jns- 
tlflcatltm.  This  ssctis  to  have  been  contem- 
plated 1^  this  act,  or  there  woiUd  liave  been 
no  provision  for  the  justification  of  the  sure- 
ty company.  If  It  was  not  necessary  to  jus- 
tify, why  would  the  act  provide  that  the  cer- 
tificate should  be  a  suffldoit  justlficatlcm  of 
socb  company? 

We  are  satisfied  that  the  Legislature  In- 
tended to  require  a  surety  company  to  jus- 
tly when  exceptions  are  taken,  as  provided 
in  Rev.  St.  1S87, 1  4842.  The  reason  for  this 
Is  apparent.  Bends  may  be  eucuted  iyy  sure- 
ty companies  who  have  not  qualified  under 
the  laws  of  this  states  and  their  character 
and  solvency  may  be  unknown  to  the  party 
for  whose  boi^t  they  have  executed  socb 
undertaking,  and  this  statute  glvra  to  the 
party  for  whose  benefit  the  undertaking  la 
executed  the  4qn>ortunIty  to  except  to  such 
surety  and  require  a  showing  that  such  sure- 
ty IS  qualified  under  the  laws  of  the  state  of 
Idaho  to  enter  Into  such  contract,  as  with- 
out such  pn>risl<m  the  party  beneficially  in- 
terested would  have  no  method  of  protecting 
himself. 

We  conclude,  therefore,  that  where  excep- 
tions have  been  taken  to  a  surety  company, 
as  surety  upon  an  undertaking  on  ai^eal, 
then  SDch  company  must  ccnnply  with  the 
Kquiremente  of  section  4842,  Rev.  St.  1S87, 
by  giving  notice  ttiat  it  win  justify  and  by 
justifying.  The  method  and  sufficiency  of 
the  justification  is  clearly  provided  for  in 
section  0  of  the  act  of  1880,  and  the  am«id- 
ment  thereto  of  1805.  This  section  provides 
that  the  notice  required  to  be  given  by  the 
fitate  Insurance  Commissioner  to  the  connty 


reonrder  of  each  county  In  Uu  state  '^all 
be  received  In  evidence  as  a  sufficient  jus- 
tification of  such  surety."  The  method  aM 
manner  justifying,  then,  is  by  presenting 
to  the  cour^  before  whom  the  justification  is 
to  be  mad^  the  notice  above  referred  to,  or 
a  certified  copy  thereof.  Ooste  awarded  to 
respondent. 

AILSHIB,  a  J.,  and  SULLIVAN,  J.,  con- 
cur. 


PITTOCK  V.  PITTOCK. 
(Supienw  Court  of  Id^Ou   Nov.  28,  lOOS.  On 
Behearing,  Dee.  23,  1908.) 

1.  TBIAL  (I  395*)— FiBDIBOS— SUFFICIEHCT. 

Where  all  oc  the  flodings  of  fact  in  regard 
to  the  Usaee  made  by  the  cross-complaint  al- 
leging a  resnlting  tmst  are  that  tbe  court  finds 
"that  there  Is  no  competent  evidence  to  snsteln 
the  facts  as  stated  in  tbe  allegation"  (giving  its 
number  as  it  appears  in  the  cross-complaint  and 
following  that  with  the  allegadon),  it  is  not  a 
sufficient  finding  of  fact. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  932 ;  Dec.  Dig.  I  S95.*] 

2.  TausTs  <|  88*)  —  RsstTLTZKa  Tmrar— Evi- 
dence. 

A  resulting  trust  may  be  established  by 

parol  evidence. 

[Ed.  Note.— For  other  eases,  nee  Tmsta,  Cent. 
Dig.  U  130-183 ;  Dec  Dig.  S  88.*] 

8.  TauBTB  (S  83*)  —  REsnumio  Tamr— Bvi- 

DXITOB. 

A  resulting  trust  arises  by  operation  of 
law  in  favor  of  a  person  who  advances  the  par- 
chase  money  for  land,  though  the  title  be  tuen 
In  the  name  of  another;  or  In  favor  of  a  per- 
son for  whom  It  is  advanced  by  way  of  a  loan, 
tbe  title  being  taken  in  the  name  of  the  lender; 
and  such  trust  may  be  established  by  parol  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  I  122;  Dec.  Dig.  I  83.* 
For  other  definitions,  see  Wrads  and  Flirsses, 

vol.  7,  pp.  6188-0192.] 

4.  Trusts  (8  63%*)— Rbsultihg  Tbdst— Stat- 
CTE  OF  Pbauds. 

Such  a  trust  Iwlng  one  which  results  by 
implication  or  eonstrucnou  of  law  does  not  fan 
within  the  prorisloas  of  the  statute  of  frauds, 
and  >><av  be  established  by  parol  evidence. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  §  08 ;  Dec.  Dig.  S  *i3^.*l 

5.  Resulting  Tbust— Evidence. 

Heid  that,  on  a  retrial  of  this  case,  all  evi- 
dence offered  by  the  appellant  tending  to  show  a 
resnlting  trust  shonid  be  admitted. 
(SyUabus  by  tbe  Conrt.) 

Appeal  from  District  Court,  Nez  Perce 
County;  Edgar  C.  Steele,  Judge. 

Action  by  T.  Ralph  PIttock  against  Stella 
Plttock.  Judgment  for  plaintiff,  and  defend- 
ant appeals.   Reversed  and  remanded. 

George  W.  TannahlU,  for  appellant. 
Charles  L.  McDonald  and  D.  Ei.  Hodge,  for 
respondent. 

SULLIVAN,  X  Tbe  complaint  In  this  ac- 
tion contains  the  usual  allegations  In  an  ac- 
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tloD  in  ejectmoit.  It  alleges  tiiat  plaintiff  Is 
seised  In  tee,  tbe  ownae  at,  and  entllled  to  tbe 
poflseasloa  iMt  that  certain  land  cr  lot  d»* 
scribed  in  Itae  ocMnplalnt,  it  being  a  lot  ot 
lots  dtnated  in  the  clt7  of  LanrlBtcm,  •vrith 
a  dwelling  boose  and  otber  Improrements 
thereon.  It  is  all^^  that,  while  IjiO  i^tn- 
tlfl  was  eo  seised  of  said  premises,  the  de- 
fendant withoot  right  or  title  entered  into 
tbe  possesBlra  of  said  premises,  uid  ousted 
and  ejected  the  plaintiff  tiberefttun,  and  now 
unlawfully  withholds  tbe  possesslra  Ibereof 
from  the  xdaintlff,  to  his  damafie  In  tbe  sam 
of  flOO ;  that  tbe  Taloes  of  tbe  rents,  Issnes, 
and  pnxBtB  at  said  premises  from  the  Ist  ct 
NoT«nber,  1907,  and  while  tbe  plaintiff  was 
excluded  therefrom,  was  tiw  snm  of  f %  and 
prays  lodgment  for  ttw  recovery  of  the  poo- 
sesdon,  |100  damages,  and  for  the  snm  of 
|26  as  the  valoe  of  tbe  rmts,  Issues,  and 
profits.  Hie  defendant  by  ber  answer  de- 
nies each  <ot  the  material  allegations  of  the 
complaint,  and  sets  np  three  separate  de- 
feu  aes,  which  def^ises  were  treated  as  a 
crbss-complaint  on  the  tolal,  and  trmted  as 
denied  by  the  plaintiff.  She  avers  that  John 
W.  PittodE  and  she  wrae  during  the  times 
mentioned  in  the  complaint  and  op  to  the 
19th  day  of  January,  1908,  bosband  and  wife, 
said  John  W.  Pittock  having  died  on  that 
day;  that  prior  to  tbe  16th  day  of  Aprl)< 
1007,  she,  with  her  said  husband,  entered  into 
an  agreemoit  with  O.  A.  KJoe  and  his  wife 
for  'Uie  purchase  of  the  premises  described 
in  the  complaint  for  the  agreed  price  of  $3,- 
000,  and  that  a  portion  of  the  pordiase  price 
was  paid  by  her  said  hodband  to  the  said 
EJos,  the  exact  amount  of  which  was  un- 
known to  the  defendant ;  that  said  deal  was 
not  closed  or  carried  out  until  tbe  16th  day 
of  April,  1907,  for  tbe  reason  that  said  EjoB 
and  wife  conld  not  give  possession  of  said 
premises  ontil  that  time;  that  it  was  agreed 
by  and  between  the  plaintiff  T.  Ralph  Pit- 
tock and  the  said  John  W.  Pittock  and  the 
defendant  that  said  property  was  purchased 
for  the  use  and  benefit  of  13ie  defendant,  and 
would  be  conveyed  to  her  as  soon  as  tbe  pur- 
chase was  completed  and  conveyance  made ; 
that  prior  to  the  15th  of  April,  1007.  the  said 
John  W.  PittodE  departed  from  the  atate  of 
Idaho  and  went  to  the  state  of  California, 
and  was  not  present  to  execute  tbe  mort- 
gage necessary  to  the  acquisition  of  said 
land,  and  that  he  executed  a  certain  power 
of  attorney  in  favor  of  Louise  Llllle  for  Oxg 
purpose  of  executing  a  mortgage  to  secure 
a  portion  of  tbe  purchase  price  of  satd  prem- 
ises, said  mortgage  to  be  executed  In  tbe 
name  of  John  W.  Pittock  by  the  said  Louise 
Lillie  as  hla  attorney  In  fact;  that  under 
and  by  virtue  of  the  understanding  and  agree- 
ment between  tbe  defendant  herein  and  ber 
said  husband  and  T.  Ralph  Pittock,  tbe  plain- 
tiff herein,  the  said  property  was  to  be  and 
remain  tbe  separate  property  of  said  defend- 
ant, and  tbe  said  T.  Ralph  Plttodc  well  knew 
of  this  agreement  and  acquiesced  and  con- 


sented thereto;  fliat  on  soommt  of  said 
agreanent,  and  tar  tiie  raaaon  that  the  par^ 
ties  who  were  making  the  loan  to  the  said 

John  W.  Pittock  and  this  defendant  of 
a  part  of  the  pnrdtaae  price  few  said  prani- 
se^  tbe  said  mortgage  coold  not  be  exeented 
by  said  Lonlsa  LtiUe  as  attorn^  In  fhet  for 
Jcrtm  W.  Pitto^  and  it  was  arranged  and 
undentood  and  agreed  by  and  between  John 
W.  Pittock  and  the  plaintiff,  T.  VMslb  Fit 
tock,  that  the  said  deed  from  O.  A.  KJos  was 
to  be  made  to  T.  Ralph  PIttotft  in  tnist  toe 
this  defendant,  and  that  tbe  said  T.  Ralph 
Pittock  was  to  execute  said  mortgage,  and 
sobseqnmtly  thereto  convey  tbe  said  property, 
and  eadi  and  every  part  thereof,  to  this  de- 
fendant ;  that  porsuant  to  said  nndetvtand- 
Ing  and  agreemoit  tbe  said  KJos  aaA  wife 
executed  a  deed  for  said  prantaras  to  tlie  said 
T.  Ralph  Pittock,  and  that  said  Plttodc,  in 
turn,  executed  a  mortgage  covering  said  prop- 
erty for  tlie  sum  of  fl,500;  tliat  the  balance 
of  the  purchase  price  was  paid,  and,  as  de- 
fendant is  Informed  and  believes,  a  small  ikhn 
tion  thereof  was  paid  by  T.  Ralph  Pfttot^ 
which  was  to  be  retained  to  the  aald  T. 
Ralph  Pittock  hy  John  W.  PittodE.  and  said 
T.  Ralph  Plttodc  was  to  reccmvey  the  said 
property  to  tflte  defendant  herein,  whldh  prop- 
erty was  to  be  and  remain  hw  separate  prop- 
erty ;  that  Jolm  W.  PittodE  has  fully  paid  T. 
Ralph  Pittock  all  tbe  money  advanced  hy 
him  as  the  purchase  price  or  part  of  the  pur- 
chase price  of  said  land,  and  fliat  said  T. 
Ralph  PittodE  now  fails  and  refoses  to  re- 
convey  the  pn^terty  or  any  part  thmof  to 
the  defendant;  that  T.  Ralph  Pittock  baa 
collected  as  rent  for  oald  property  $125,  for 
which  snm  be  should  aoooont  to  this  defoid- 
ant.  For  a  third  defuse  It  Is  alleged  that 
there  !s  another  action  pending  In  the  above- 
entitled  court  involving  the  same  controversy. 
After  setting  np  In  detail  the  issnes  Involred 
in  the  other  action,  she  prays,  among  other 
things,  that  she  be  decreed  to  be  the  owner 
of  said  premises,  and  that  the  title  thereto  be 
quieted  In  her,  and  for  audi  atb&e  and  for* 
ther  relief  as  would  be  Just  and  eqnitaU& 
The  cause  was  tried  by  the  court  wltboat  a 
Jury  upon  tbe  complaint  and  answer,  l^at 
part  of  the  answer  called  "separate  defens- 
es" was  treated  as  a  cross-complaint  by  the 
trial  court,  and  was  not  answered  by  the 
plairitlff,  but  was  evidently  treated  on  the 
trial  as  having  been  denied.  Finding  of  facts 
and  Judgment  were  entered  for  plaintiff. 
Thereafter  a  motion  for  a  new  trial  was  de- 
nied, and  this  appeal  la  from  the  Judgment 
and  order  denying  a  new  trial.  Numerous 
errors  are  assigned,  some  of  which  go  to  the 
admission  and  rejection  of  evidence  and  the 
Bufflclency  of  evidence  to  support  the  findings 
of  fact  and  conclusions  of  law. 

It  will  be  observed  from  tbe  allegations  of 
the  complaint  that  It  is  simply  an  action  In 
ejectment,  alleging  title,  right  to  possession, 
ouster  by  the  defendant,  and  for  damages 
and  rentaL  The  answer  denies  the  material 
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allegKtlons  of  the  conplaliit,  and  alleges  tbat 
the  plaintiff  bolds  tbe  legal  Utle  In  trust  for 
the  defendant.  Tbe  eauae  was  tried  by  the 
loaw  court,  oltber  upon  tbe  tbeoiy  tbat  a 
resulting  trust  oonld  not  be  established  imder 
tba  {headings,  or  tbat  the  case  attonpted  to 
be  nade  by  tbe  croBB-comidalnt  of  the  de- 
foidant  came  within  the  statute  of  fraads. 
The  findings  of  the  court  upon,  the  Isaoes 
presented  by  tbe  croe&>comp]alnt  are  most 
uttsatlsfBChny,  If  not  wholly  Insnfflclent  The 
fourth,  fifth,  sIxOi,  seventii.  and  elifttb  find- 
ings of  fact  commence  wltli  tbe  following 
sentence:  "^ko  court  further  finds  that  there 
is  no  competent  erldence  to  sustain  the  facts 
as  stated  In  allegation  ^vlng  its  number  as 
appears  In  the  croa»K!ompIalnt)  of  defendant's 
sectmd  and  separate  defense,  to  wit"  (and 
hare  follows  the  allegation).  The  litigants 
bare  a  right  to  a  definite  and  distinct  finding 
of  the  issues  made  by  tbe  pleadings  upon  the 
erldeqce  introduced  on  tbe  trial.  The  court 
has  found  Oiat  there  was  no  competent  evi- 
dence to  sustain  certain  facts  alleged  In  the 
cross-complaint,  but  it  has  not  advised  us, 
and  we  are  unable  to  determine,  what  of  the 
evidence  introduced  on  the  trial  it  considered 
competent  and  what  Incompetent  in  making 
those  finding  Therefore  it  is  impossible 
for  us  to  tell  upon  what  evidence  tbe  find- 
ings were  based.  The  findings  must  be  made 
definite  and  certain  upmi  the  evidence  ad- 
mitted on  tbe  trial.  We  cannot  ascertain 
from  tbe  findings  whether  any  of  tbe  evi- 
dence Introduced  in  support  of  the  cross-com- 
plaint was  considered  competent  evidence  by 
the  trial  court  The  findings  referred  to  are 
not  sufficient. 

It  is  contended  by  counsel  for  respondent 
that  the  evldraice  falls  to  establiata  a  result- 
ing trust.  After  a  most  careful  considera- 
tion of  all  the  evidence  admitted  on  the  trial, 
we  are  satlsfled  tbat  it  at  least  tends  to  es- 
tablish a  resulting  trust,  and  some  ot  tbe 
«vldence  offered  by  the  appellant  and  reject- 
ed by  the  court  clearly  has  a  tendency  to  es- 
tablish a  constructive  or  resulting  trust,  and 
the  court  erred  in  rejecting  that  evidence. 
"A  resulting  trust  is  an  Implied  trust,  a 
trust  that  results  in  equity  from  the  nature 
and  circumstances  of  the  whole  transaction 
without  behig  declared  In  words."  standard 
Dictionary. 

It  was  held  in  Bates  v.  Kelly,  80  Ala.  142, 
that  a  resulting  trust  arises  by  operation 
of  law  in  favor  of  the  person  who  advances 
the  purchase  money  of  land,  though  the  title 
be  taken  in  the  name  of  another  or  In  favor 
of  a  person  from  whom  it  is  advanced  by  way 
of  loan;  the  title  being  taken  in  the  name 
of  tbe  lender  as  security  and  for  its  pay- 
ment, and  that  such  a  trust,  not  being  with- 
in the  statute  of  frauds,  may  be  established 
by  parol  evid^ice.  In  Church  v.  Sterling, 
16  Conn.  886,  It  is  held  that  parol  proof  of  the 
circumstances  under  which  land  Is  purchased, 
by  one  person  and  deed  taken  to  himself  fbr 
the  benefit  of  another  la  admlasiUs  to  dmr 
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an  implied  or  repnltlng  trust  In  Rogan  r. 
Walker,  1  Wis.  627.  It  Is  held  that  parol  evi- 
dence may  be  admitted  in  a  court  of  equity 
to  show  what  the  transaction  Is  in  all  Its 
details  out  of  which  a  trust  results  by  oper- 
atlmi  of  law.  Walton  v.  Karnes,  67  OaL  256, 
7  Pac.  676;  Oarutbera  v.  Williams,  21  Fla. 
480.  In  Towle  v.  Wadsworth,  147  111.  80,  80 
N.  B.  602,  8S  N.  B.  73,  it  Was  held  tbat  a  pa- 
rol contract  by  which  the  purchaser  of  land 
agrees  to  buy  and  hold  It  for  tbe  Joint  bene- 
fit of  himself  and  another,  tbe  latter  pay- 
ing no  part  of  the  purchase  money,  but  the 
purchaser  advancing  half  of  it  for  himself 
and  half  of  It  as  a  loan  to  the  other  party, 
;  creates  a  resulthig  trust  which  Is  not  within 
j  the  statute  of  frauds.  It  Is  no  doubt  necee- 
!  sary  In  the  eetablishmei^t  of  a  resulting 
'  trust  of  the  nature  and  kind  presented  in  this 
j  case  tbat  the  payment  of  tbe  purchase  price 
I  iOiould  actually  be  made  a  pmon  assert- 
ing the  trust,  or  by  some  one  for  her,  or 
tbat  a  blndii^  obligation  ther^or  be  incur- 
red by  such  person  as  a  part  ot  the  original 
transaction  at  or  before  the  time  of  the  con- 
veyance. It  was  said  In  De  Roboam  v. 
Schmldtlln  (Or.)  92  Pac.  1082,  as  follows:  "It 
is  Indispensable  to  the  establishment  of  a 
trust  that  payment  of  the  purchase  price 
should  actually  be  made  by  the  person  as- 
serting the  trust  or  a  binding  obligation 
therefor  Incurred  by  him  as  part  of  the  orig- 
inal transaction  at  or  before  the  time  of  con- 
veyance." 

Tbe  evidence  introduced  on  behalf  of  tbe 
defendant  tended  to  establish  the  fact  tbat 
that  part  of  the  payment  made  In  cash  for 
tbe  real  estate  In  question  was  money  belong- 
ing to  bea*  or  to  her  husband.  She  testified 
that  she  borrowed  ¥100  of  the  91f600  paid 
In  cash  of  a  man  by  the  name  of  Potvln, 
$460  from  the  bank,  and  $900  from  the  re- 
E^ndent,  and  $50  her  huritand  had  paid  to 
Kjos  at  the  time  he  made  the  contract  with 
him  for  the  purchase  of  the  property,  mak- 
ing a  total  of  $1,000.  As  a  matter  of  fact. 
If  respondent  did  loan  to  appellant  or  ad- 
vance for  her  $900  of  his  own  money,  accord- 
ing to  her  theory  of  the  matter,  she  had 
borrowed  that  money  from  blm,  and  It  was 
paid  to  him  a  short  time  after  be  advanced 
It,  and  tbe  $400  borrowed  from  tbe  bank  was 
also  paid  out  of  her  husband's  account  at  tbe 
bank,  and  she  paid  the  $100  borrowed  from 
Potvln,  herself.  If  that  be  true,  the  re- 
spondent had  her  binding  obligation  for  tbe 
payment  of  the  $900,  and  he  could  recover  tbe 
same  from  her.  If  her  theory  of  the  case 
be  correct,  and  the  evidence  tends  to  show 
tbat  It  Is,  she  waived  her  right  to  take  the 
title  in  her  own  name  from  KJm,  and  re- 
spondent took  it  In  his  name  at  her  instance 
and  request,  with  the  understanding  that  he 
would  reconve^  it  to  her  whenever  the  money 
advanced  by  him  was  repaid,  and,  when  it 
was  repaid,  it  then  became  tiis  duty  to  re- 
conr^  said  premises  to  her.  We  find  the 
ncocd  In  tblt  am  In  a  Tojr  unsatlafactory 
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cocLdltlon,  bnt  are  fully  satlsflefl  that  Jus- 
tice requires  a  reversal  of  the  judgment  and 
a  new  trial.  We  will  not  go  any  further  In- 
to the  evidence,  bnt  will  say  on  a  retrial  of 
tbe  case  all  evidence  offered  by  the  appellant 
tending  to  establish  a  resulting  trust  ought 
to  be  admitted  and  considered  In  the  deter- 
mination of  the  case. 

This  court  said  In  Motherwell  v.  Taylor, 
2  Idaho  (Hash.)  254,  10  Pac.  304,  that  "a 
resulting  trust  Is  raised  only  when  there  is 
fraud  in  the  acquisition  of  title,  or  where 
the  money  of  one  Is  nsed  to  pay  for  real 
property,  the  title  to  which  Is  taken  In  the 
name  ot  another  at  the  time  said  title  is 
taken,"  etc  We  think  that  the  correct  role 
In  this  case,  and.  If  It  be  made  to  appear  on 
a  retrial  of  this  case  that  the  plaintiff  and 
her  hnsband  furnished  the  money  to  make 
the  first  payment  of  $1,SOO  on  tbe  property 
in  question  by  borrowing  It  or  otberwlae, 
then  a  resulting  trust  Is  raised  and  establish- 
ed. If  the  rei^ndent  advanced  the  (900  re- 
ferred to  in  the  evidence  at  tbe  request  of  the 
appellant  and  with  the  agreement  that  It 
should  be  repaid  to  blm.  In  that  case  he  holds 
the  property  as  trustee  for  the  appellant 
And  if,  on  a  retrial  of  this  case,  the  alle- 
gations of  the  croBB-complalnt  are  established 
by  the  evidence,  the  case  does  not  fall  with- 
in the  statute  of  frauds,  for  the  reason  that 
the  monc7  advanced  to  make  the  first  pay- 
ment on  the  property  was  not  paid  by  tbe  re- 
spondent but  by  the  appellant  and  ber  hus- 
band. 

It  will  be  unnecessary  for  ns  to  specifically 
pam  upon  each  of  the  errors  assigned,  as 
tbe  court  evidently  decided  the  case  either 
upon  tbe  theory  that  It  did  not  fall  within 
the  rule  of  law  In  regard  to  resulting  trusts 
or  did  come  within  the  statute  of  frauds. 
It  Is  evident  ttiat,  if  the  purchase  of  this 
property  were  made  as  contended  for  by  ap- 
pellant, the  respondent  holds  the  title  there- 
to in  trust  for  her,  and  that  he  must  re- 
convey  It  to  ber  whenever  he  Is  released  from 
any  liability  on  said  mortgage,  and  whraever 
he  has  received  back  whatever  money  he 
loaned  to  the  appellant  to  make  the.  first  pay- 
ment on  said  property. 

The  Judgment  is  reversed  and  the  cause  re- 
manded and  a  new  trial  ordered.  Costs  of 
this  appeal  are  awarded  to  the  appellant 

AILSHIS;  a  X,  and  STEWART,  J.,  con- 
cur. 

On  Rehearing. 

AILSHIE,  C.  J.  A  petition  for  a  rehearing 
has  been  filed  In  this  case,  and,  after  a  thor- 
ough examination  of  its  contents,  we  do  not 
deem  It  necessary  to  deal  with  but  two  points 
therein  urged.  In  the  first  place,  it  Is  sug- 
gested that  notwithstanding  the  fact  that 


the  findings  to  which  reference  was  <vi£- 
Inally  made  contain  the  expression  **tiwr«  im 
no  competent  evidence  to  show,"  etc.,  atiU 
each  paragraph  ends  with  the  following  state- 
ment: "And  tbe  court  finds  as  a  matter  of 
fact"  that  the  allegations  of  the  paragraph 
are  untrue.  It  Is  argued  in  the  petition  that 
the  court  must  have  overlooked  this  dosing 
sentence  of  each  of  these  paragraplis.  The 
court,  however,  had  considered  this  part  of 
the  finding  as  w^l  as  the  other;  but,  since 
the  finding  is  based  on  the  theory  of  '^o  com- 
petent evidence,"  the  facts  found  by  tiie  con- 
cluding sentence  are  also  based  upon  the 
same  theory,  and  we  are  nowhere  advised  by 
the  court  as  to  what  he  considered  "competent 
evidence."  The  litigant  Is  oititled  to  have 
the  findings  based  on  the  evidence  admitted 
in  the  case,  but,  when  the  court  in  his  find- 
ings designates  "competent  evidence,"  there- 
by Impliedly  saying  to  the  litigant  that  there 
was  also  "incompetent  evidence"  admitted, 
and  does  not  tell  him  what  was  competent 
and  what  incompetent,  ha  iM  lett  at  a  disad- 
vantage. 

The  next  craitmtlon  that  we  will  consider 
Is  that  the  court  has  not  passed  upon  tbe 
sufficiency  of  tbe  defendant's  answer  and  sep- 
arate defense,  and,  ftirther,  that  the  mato-Ial 
averments  thereof  are  alleged  as  "this  de- 
fendant Is  informed  and  believes,"  wittiout 
any  allegation  that  the  defendant  upon  sucb 
information  and  belief,  allies  the  facts  thus 
stated  to  be  true.  In  the  first  place,  the 
plaintiff  did  not  demur  to  the  defendant's 
affirmative  defense,  and  has  saved  no  objec- 
tion to  the  sufficiency  thereof.  It  is  sufficient 
in  the  absence  of  demurrer  or  other  proper 
objection  and  exception.  It  was  considered 
apparently  not  only  as  a  separate  answer,  but 
as  a  cross-complaint,  and  the  evidence  was 
Introduced  on  that  theory.  The  plalntlfr  has 
no  appeal  or  assignment  of  error  pending 
here  whereby  we  can  pass  upon  and  deter- 
mine the  sufficiency  of  this  answer  as  against 
any  demurrer  that  might  have  been  lodged 
against  It.  At  the  present  term  of  this  conrt 
in  Swank  v.  Sweetwater  Irr.  Co.,  98  Pac. 
297,  we  have  held  that  a  complaint  which  al- 
leges that  the  pleader  is  informed  and  be- 
lieves certain  facts,  without  also  alleging  that 
upon  such  information  and  belief  the  pleader 
alleges  tbe  same  to  be  true,  Is  In  fact  no  al- 
I^atlon  at  all.  These  are  questions  that 
have  not  been  raised  In  the  lower  court,  and 
are  not  presented  by  the  record  here,  and  are 
clearly  not  available  to  the  respondent  on 
this  appeal. 

We  find  no  reascm  tot  granting  a  rehearing 
in  this  case,  asd  tiis  petition  wOI  therefore 
be  denied. 

SULLIVAN  and  STBWABT,  JJ„  concur. 


Digilized  by 


Idaho) 


LEGGAT  T.  BLOMBERO. 


723 


LEGGAT  et  al.  t.  BLOMBERG. 
(Supreme  Court  of  Idaho.    Dec.  5,  1908.) 

1.  TBIAI,  (I  395*)— PiKDIHGB  OF  FaCT— FOBK 

AND  SuniciEncT  or  Statikeht. 

Finding*  should  be  Btatementa  only  <a  the 
nltlinate  facta  in  conttoreTay,  and  not  necessari- 
Ij  of  the  probative  facts,  as  the  findlue  of  the 
ultimate  facta  inclndes  the  finding  of  all  proba> 
tive  facts  necessary  to  sustain  the  finding  of  the 
ultimate  facts. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  931 ;  De&  Dig.  f  806.*] 

2.  Tkux  (I  395*)— FiKDHvaa  or  Fact— Fobu 

Aim  SUFIICIBNOT  OF  StATBHENT. 

Findings,  therefore,  which  find  ujwn  all  the 
aidmate  facts  In  issue,  are  sufficient,  althongh 
the  probatiTe  facts  may  not  be  stated  in  Ue 
findings. 

TEd.  Note^For  other  easea,  see  Trial,  Cent. 
Dig.  I  931 ;  Dec  Dig.  |  88&*1 

3.  PAETrriow  (|  71*)  —  FiNDina»  —  Butfi- 

CIEKCT. 

Conclusions  of  fact  and  law  examined,  and 
held  sufficient. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Dec.  Dig.  I  71.*] 

4.  PABTlTtOIT    (J    63*)  —  BVIDEWCT  —  SUFFI- 
CIENCT. 

Held,  that  the  evidence  in  this  case  sup- 
ports the  findings  and  the  judgment. 

[EA.  Note.— For  other  eases,  see  Partition, 
Dec.  Dig.  S  68.*} 

(SyllabM  by  the  Court) 

Appeal  from  District  Ootirt,  Nea  P«t% 
County;  Edgar  C.  Steele,  Judge. 

Partition  by  Rod  D.  Leggat  and  others 
against  Alfred  Blombe^  Judgment  for 
plaintiffs,  and  defendant  appeals.  Affirmed. 

Fred  B.  Butler,  for  appellant  John  O. 
Beuder,  for  respondents, 

STEWART,  J.  This  action  Is  brought  un- 
der the  proTlslons  of  section  4660,  Rev.  St 
18S7,  for  the  partition  of  certain  mining 
claims  located  In  the  cotmty  of  Idaho.  The 
complaint  alleges  that  the  plaintiffs  and  de- 
fendant owned  and  are  la  possession  as  ten- 
ants In  common  of  certain  unpatented  min- 
ing claims  and  prayed  for  a  decree  of  parti- 
tion thereof.  The  defendant  answered  and 
denied  that  the  plaiutlfiTs  had  any  title  or 
interest  In  the  claims  described  In  the  com- 
plaint, and,  as  a  further  and  separate  de- 
fense, allied:  That  the  cause  of  action  set 
forth  In  plaintiffs*  complaint  arose  out  of  a 
contract  made  and  entered  Into  by  the  plain- 
tiffs and  the  defendant  by  the  terms  of 
which  defendant  agreed  to  execute  a  con- 
veyance to  plaintiffs  and  to  place  the  same 
In  escrow,  conveying  an  undivided  three- 
fourths  Interest  In  and  to  the  said  mining 
ground;  that  In  consideration  of  the  execu- 
tion of  such  conveyance  the  plaintiffs  agreed 
to  do  certain  work  and  expend  certain  mon- 
eys upon  said  property  Id  the  development 
of  the  same ;  that  *  In  pursuance  to  said 
agre«nent  the  defendant  executed  said  con- 
veyance and  placed  the  same  In  escrow ;  that 


the  plaintiffs,  although  requested,  refused  to 
perform  sold  work  or  expend  the  amount 
of  money  agreed  to  be  by  them  expended,  ex- 
cept the  sum  of  ^,770.65 ;  and  that  by  rea- 
son of  piaintlfrs*  failure  to  keep  and  perform 
their  part  of  said  agreement  the  defendant 
has  been  damaged  In  the  sum  of  (20,529.35, 
for  which  judgment  was  demanded.  The  de- 
fendant also  filed  a  cross^mplalnt,  or  what 
is  denominated  a  cross-complaint,  consisting 
of  two  causes  of  action.  The  first  alleges: 
That  the  defendant  or  cross-complainant,  ex- 
ecuted a  deed  of  conveyance  to  plaintiffs,  by 
the  terms  of  which  he  agreed  to  convey  an 
undivided  three-fourths  Interest  In  the  prop- 
erty described  in  the  complaint;  that  said 
conveyance  was  executed  and  placed  in  es- 
crow in  the  Traders'  National  Bank,  Spo- 
kane, Wash.;  that  according  to  the  escrow 
agreement  the  conveyance  was  to  be  deliver- 
ed to  plaintiffs  apon  the  happening  of  cer- 
tain conditions  precedent  to  be  performed  by 
Bald  plaintiffs;  that  plaintiffs  failed  to  per- 
form said  conditions,  and,  in  violation  of  the 
escrow  agreement  fraudulently  and  without 
right  or  authority  secured  said  deed  of  con- 
veyance and  filed  the  same  for  record;  and 
that  the  same  is  now  a  cloud  upon  the  de- 
fendant's title  to  the  said  mining  claims. 
The  second  cause  of  action,  set  forth  In  the 
cross-compialnt  alleges :  That  the  cross-com- 
plainant at  his  own  expense  performed  the 
annual  assessment  work  on  said  claims  for 
the  year  1905  aud  expended  in  so  doing  the 
sum  of  $000,  and.  In  pursuance  of' the  laws 
of  the  United  States,  notice  was  given  for 
13  successive  weeks  by  publication  in  the 
"Elk  City  Mining  News,"  notifying  the  plain- 
tiffs that,  If  they  failed  to  contribute  their 
respective  portion  of  the  expenditure  within 
90  days  after  such  notice,  the  Interest  would 
be  forfeited  and  should  become  the  property 
of  the  cross-complalnent ;  that  said  plaintiffs 
failed  and  refused  to  contribute  their  portion 
of  the  expenditure  for  the  annual  assess- 
ment work  for  the  year  1905,  and  by  reason 
of  which  cross-plaintiff  alleges  that  he  is  the 
exclusive  owner  of  said  premises.  An  an- 
swer to  the  cross-complaint  was  filed,  which 
admits  the  execution  of  the  deed  alleged  Id 
the  cross-complaint,  and  its  deposit  In  es- 
crow, denies  that  the  plalntlfffl  failed  to  per- 
form their  part  of  said  agreement  or  the 
agreement  upon  which  said  deed  was  to  be 
held  in  escrow,  denies  that  the  plaintiffs 
fraudulently  or  without  right  secured  said 
deed  of  conveyance,  but  admits  that  said 
deed  was  filed  In  the  recorder's  o£9ce.  As  a 
further  defense  to  the  first  cause  of  action 
pleaded  In  the  cross-complaint  the  plaintiffs 
allege  that  they  expended  the  sum  of  |7,000 
on  said  property  and  have  performed  each 
and  every  part  of  said  escrow  agreement. 
For  a  further  answer,  plaintiffs  allege  thai 
they  performed  tbeir  share  of  the  annual 
assessment  work  on  said  claims  for  the 


•War  other  esses  see  asms  topic  sad  section  NVUBBB  In  Dec  ft  Am.  Digs.  IMIT  to  date,  A  Reporter  Indsxes 
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year  190B  In  Uie  amount  of  $450  and  filed 
the  affldaTlt  provlns  aald  work. 

The  eanae  was  tried  to  tiie  court,  and  find- 
ings of  fact  were  made,  In  anbstance,  as  fol- 
lows: Tbat  the  ^alntlffs  and  defendant 
are  co-tenants  and  own,  hold,  and  are  In 
poBsestlon  aa  tenants  In  common  ot  the  proxh 
erty  described  In  the  complaint  That  each 
of  the  plalntifb  Is  the  owner  and  holder  of 
an  nndlTlded  one-fonrth  Interest,  and  the  de- 
fmdant  is  the  owner  and  holder  of  an  un- 
divided one-fonrth  Intneat  That  It  was  stip- 
ulated and  agreed  during  the  trial  that  the 
issue  made  by  the  alfirmatire  answer,  claim- 
ing damages,  sfaonld  be  tried  at  some  future 
time  by  a  Jnry,  and  that  It  would  not  be  de- 
termined or  passed  upon  by  the  court  That 
the  cross-plalntlff  executed  a  deed  of  con- 
veyance, by  tiie  terms  of  which  he  agreed  to 
conv^  sn  undivided  ttiree-fourtbs  interest  In 
and  to  said  mining  claims  to  said  cross-de- 
f^idants,  and  according  to  said  agreement 
aald  conveyance  was  placed  In  escrow  in  the 
Traders'  National  Bank  at  Spokane,  Wash. 
That  by  said  agreement  the  cross-defendants 
were  to  furnish  money  necessary  to  develop 
said  group  of  claims,  not  to  exceed  the  ag- 
gregate sum  of  $10,000,  and  the  cross-plaln- 
tiff  was  to  commence  and  perform  certain 
work.  That  the  croes-plalntiff  voluntarily 
discontinued  the  work  on  said  claims  with- 
out the  fault  of  the  croui-defenda^tB,  and 
with  the  consent  of  said  cross-plalntlff  said 
cross-defendants  secured  said  deed  from  said 
escrow  and  placed  the  same  on  record.  That 
the  cross-defendants  performed  all  of  the 
agreements  contained  In  said  escrow  agree- 
ment to  be  by  them  performed  In  order  to 
entitle  them  to  said  deed  In  escrow,  and  that 
said  crosa-plalntlCf  received  a  good  and  valu- 
able consideration  for  said  conveyance.  That 
for  the  year  1904  the  parties  contributed 
equally  their  portion  for  the  annual  labor 
necessary  and  required  to  be  done  on  said 
mining  dalms  for  said  year,  and  said  defend- 
ant recognized  the  right  and  Interest  of  the 
plaintiffs  to  said  mining  claims  at  all  times 
after  1903.  That  during  and  for  the  year 
1905  the  plaintiffs  performed  annual  labor 
on  said  mining  claims,  by  performing  certain 
work  thereon  which  was  reasonably  worth 
the  sum  of  $450,  and  said  defendant  per- 
formed certain  work  which  was  reasonably 
worth  $150.  That  the  plalntlfTs  fnlly  per- 
formed the  amount  of  annual  assessment 
work  upon  said  mining  claims  for  the  year 
1905,  and  that  the  defendant  wrongfully  pub- 
lished a  notice  of  alleged  failure  to  perform 
work  and  wrongfully  attempted  to  advertise 
said  plalntlfTs  out  of  their  rights  to  said  min- 
ing claims.  That  each  and  every  of  the  al- 
legations contained  in  the  plaintiffs'  com- 
plaint and  In  their  answer  to  said  cross- 
complaint  are  found  to  be  true  and  sustain- 
ed by  the  evidence.  As  conclusions  of  law, 
the  court  found:  That  the  plaintiffs,  and 
each  of  them,  are  the  owners  of  an  undivid- 
ed one-fourth  interest  in  and  to  the  mining 


claims  described  In  the  complaint;  that  the 
defendant,  Alfred  Blomberg,  Is  the  owner  of 
an  undivided  <Mie-fourth  interest  In  and  to 
said  mining  claims;  that  Bald  parties  are 
now  and  were  at  the  commencement  of  this 
action  co-tenants  and  in  i>ossessIon  of  said 
mining  dalms;  that  the  notice  published  by 
the  defendant  for  the  purpose  of  advertising 
said  plaintiffs  out  of  their  rights  to  said 
mining  claims,  is,  and  the  same  Is  declared 
to  be,  void  and  of  no  force  or  effect;  and 
that  the  mining  claims  cannot  be  partition- 
ed, and  they  are  ordered  to  be  sold.  Upon 
these  findings  the  court  entered  an  Inter- 
locutory decree  In  accordance  therewith  and 
ordered  said  property  sold.  A  motion  for 
new  trial  was  made  by  the  defendant  ap- 
pellant here,  and  was  denied.  This  appeal 
Is  from  the  interlocutory  decree  and  the  or- 
der overruling  the  motion  for  a  new  trial. 

It  Is  contended  by  counsel  for  appellant 
that  the  trial  court  erred  In  not  finding: 
First  what  the  real  consideration  was  for 
the  deed  from  Blombei^  to  plaintiffs ;  second, 
what  the  escrow  agreement  wa^  and  what 
conditions  precedent  were  to  be  performed 
by  the  plaintiffs  to  entitle  them  to  the  deed; 
and,  third,  whether  Blomberg  ever  delivered 
the  deed  to  the  plaintiffs.  Whether  It  was 
necessary  to  find  upon  these  particular  mat- 
ters depends  upon  the  Issues  presented  by  the 
pleadings.  The  complaint  alleged  that  the 
re^Mndents  and  appellant  were  co-tenants, 
owning,  holding,  and  in  possession  as  tenants 
in  common  of  the  mining  claims  described  In 
the  complaint;  each  owning  an  undivided 
one-fourth  interest  The  answer  denied  the 
allegations  of  the  complaint,  and  alleged  that 
a  contract  was  entered  into  between  the  re- 
spondents and  appellant,  whereby  the  appel- 
lant agreed  to  convey  to  the  respondents  cer- 
tain mining  claims,  and  as  a  consideration 
therefor  the  respondents  agreed  to  perform 
certain  work  and  expend  certain  mon^s  np- 
on  said  claims,  and  that  a  deed  of  conveyance 
was  executed  and  deposited  in  escrow  which 
was  afterwards  delivered  to  respondents  by 
consent  of  appellant  The  appellant  as  a 
further  and  separate  answer,  alleged  that  he 
and  respondents  were  tenants  In  common  In 
and  to  said  mining  claims,  during  the  year 
190S,  and  that  the  respondents  teiled  to  per- 
form their  share  of  the  assessment  wwfc  upon 
said  claims,  and  because  of  such  default  he  ad- 
vertised them  out  under  the  laws  of  the 
United  States.  The  Issne,  then,  presented 
by  the  complaint  and  answer,  was:  Did  th» 
plaintiffs  acquire  an  Interest  in  and  to  the 
property  described  in  the  complaint  and 
were  they  tenants  In  commm  and  in  posses- 
sion of  said  property  at  the  date  the  action 
was  commenced?  This  d^tends,  first  iqKm 
whether  the  respondents  performed  their 
part  of  the  agreement  "Under  which  the  deed, 
was  executed,  and  whether  the  deed  was  de- 
livered In  accordance  with  the  escrow  agree- 
ment ;  second,  did  plslntUh  forfeit  their  titie 
to  said  property  1^  failbig  to  perform  the  aa- 
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snal  usesBment  work  for  the  year  190&,  and 
did  defendant  acquire  Bodi  Interest  by  ad- 
TertlslDg  plaintiffs  out  under  tbe  laws  of  the 
United  States?  From  an  examination  of  tbe 
flndlngs  made  by  the  trial  court,  we  think  it 
clearly  appears  that  the  particular  points 
suggeflted  and  argued  by  counsel  were  pro- 
bative facts  and  eorered  by  tba  findings  made 
by  the  trial  court  This  court  has  held  that 
the  flndlBg  of  ultimate  facte  Includes  the 
finding  of  all  probative  tzcta  necessary  to 
SDStain  the  flndtog  of  the  tdtimate  facts. 
Later  t.  Haywood,  14  Idaho,  4S,  93  Pac.  874; 
Hamilton  t.  Spokane  &  Palouse  Railroad  do., 
8  Idaho  (Hasb.)  164,  28  Pac.  408.  It  now 
seems  to  be  well  settled  that  findings  should 
be  statements  only  of  the  ultimate  facts  In 
controTeray,  and  not  of  the  probattre  facts, 
although  findings  of  probative  facts,  where 
the  ultimate  facts  necessarily  resulted  from 
tbem.  have  been  held  sufficient  Southern 
PiK^flc  Railroad  Co.  v.  Whltaker,  100  Oal. 
268.  41  Pac.  1063.  An  examination  of  the 
findings  made  by  the  trial  court  discloses 
that  the  court  did  find  the  ultimate  facts. 
This  was  snfilclent.  The  court  found  the 
making  of  the  contract  set  forth  in  tbe  an- 
swer, that  the  plaintiffs  bad  performed  all 
tbeir  part  of  said  contract,  and  that  the  deed 
from  defaodant  to  plaintiffs  was  delivered  to 
fbe  plaintiffs  by  consent  and  agreement  of 
the  parties.  We  think  these  findings  fully 
cover  the  contention  made  by  tbe  appellant 
as  to  wbat  tbe  agreement  was,  what  tbe  con- 
ditions to  be  performed  by  tbe  plaintiffs 
were,  to  entitle  them  to  the  deed,  and  that 
tbe  deed  was  delivered. 

Appellant  next  assigns  as  error  tbe  condu- 
bIodb  of  taw  made  by  the  trial  court  The 
trial  court  concluded  as  a  matter  of  law  that 
the  plaintiffs,  and  each  of  them,  were  the 
owners  of  an  undivided  one-fourth  Interest 
In  and  to  tbe  mining  claims,  and  that  the  de- 
fendant was  the  owner  of  an  undivided  one- 
fnnrtb  interest  In  and  to'  said  mining  claims, 
and  that  said  parties  are  now,  and  were  at 
tbe  commencement  of  this  action,  and  ever 
since  some  time  In  May,  1903,  co-tenants  and 
In  possession  of  said  mining  claims.  This 
conclusion  of  law  naturally  arises  from  the 
findings  of  fact  that  tbe  court  made.  The 
court  next  concludes,  as  a  matter  of  law,  that 
the  published  notice  by  the  defendant,  for 
the  purpose  of  advertising  said  plaintiffs  out 
or  their  rights  In  and  to  said  mining  claims, 
is  and  was  void  and  of  no  force  or  effect. 
This  conclusion  of  law  Is  clearly  authorized 
by  the  findings  of  fact.  The  court  found  as 
a  fact  that  the  plaintiffs  contributed  $4.'»0, 
tlieir  share,  and  expended  the  same  upon  the 
annual  assessment  work  upon  said  claims  for 
tbe  year  1906.  If  tbis  be  true,  then  the  de- 
fendant certainly  had  no  right  or  authority 
and  could  not  advertise  tbe  plaintiffs  out 
under  the  ststutes  of  the  TJnited  States. 


Rev.  Bt  {  2824  (U.  S.  Comp.  St  1001,  p.  1426). 
The  conclusions  of  law  were  snfllcient  and 
were  fully  Justified  by  the  findings  of  fact 

Appelant  next  assigns  as  wror  a  number 
of  particulars  In  which  it  Is  claimed  tbe  evi- 
dence la  Insufficient  to  Justify  the  findlnga 
We  have  carefully  examined  the  evidence  In 
this  case  and  are  satisfied  that  it  supports 
the  findings.  It  appears  fr<un  the  evldenos 
that  tbe  plaintlfb  and  the  defendant  altered 
into  a  certain  contract,  by  which  the  defend- 
ant executed  a  deed  to  plalntifflB  and  placed 
tbe  same  In  escrow  to  be  delivered  to  plaln- 
tUte  upon  their  performing  oertaln  work  upon 
the  mining  dalma  described  In  the  complaint 
It  appears  that  work  was  performed,  and 
that  tbe  deed  was  delivered  to  the  plaintiffs 
after  the  time  specified  In  the  contract  when 
It  should  be  delivered.  If  there  was  a  deliv- 
ery of  tbe  deed,  tbe  title  passed  to  the  plain- 
tiffs, and  they  would  become  the  owners  as 
tenants  in  common  with  the  defendant  of 
said  property,  and  remain  so,  anless  they 
forfeited  their  interest  by  failure  to  perform 
tbe  annual  assessment  work  for  tbe  year 
190S.  It  appears,  also,  that  plaintiffs  per- 
formed their  share  of  the  annual  assessment 
work  on  said  claims  for  the  year  1906.  It 
would  make  this  opinion  unnecessarily  long 
for  the  court  to  consider  the  evIdHice  to  any 
greater  extent;  but,  from  a  careful  examina- 
tion of  tbe  same,  we  are  satisfied  It  clearly 
supporte  the  findings  of  the  court  in  every 
particular. 

It  Is  next  argued  that  the  court  committed 
error  In  admitting  the  deed  from  defendant 
to  plaintiffs  in  evidence  over  defendant's  ob- 
jections. An  examination  of  this  deed  shows 
that  there  is  nothing  on  Its  face  which  in  any 
way  controls  or  makes  conditional  Its  deliv- 
ery. All  the  facts,  with  reference  to  the 
delivery  of  the  deed,  are  facte  arising  out  of 
a  contract  of  escrow,  and  the  question  of  tbe 
delivery  of  the  deed  became  one  of  proof. 
It  was  competent  to  admit  the  deed  In  evi- 
dence for  the  purpose  of  showing  that  title 
passed  ftom  the  defendant  to  plaintiffs,  if  a 
delivery  of  said  deed  was  made.  There  was 
no  error  In  admitting  the  same  In  evidence. 

Other  errors  are  assigned  In  the  overruling 
of  objections  made  by  counsel  for  the  defend- 
ant to  certain  questions  propounded  by  coun- 
sel for  plaintiffs  to  certein  witnesses.  We 
have  examined  these  several  questions  and 
find  no  error.  It  could  serve  no  purpose  for 
the  court  to  discuss  each  of  these  qnestlons 
separately. 

From  a  careful  examination  of  this  case, 
we  are  satisfied  that  the  trial  court  commit- 
ted no  error,  and  ttaat  Justice  has  been  done. 

Judgment  afllrmed.  Costs  awarded  to  re- 
spondente. 

AILSHIE,  O.  J.,  and  SULLIYAM,  J.,  con- 
cur. 
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GREAT  WESTERN  RT.  CO.  t.  ACKROTD. 
(Sapxeme  Court  of  Colorado.    Not.  11,  1908. 
Rebearins  Denied  Dec  15,  1908.) 

1.  EHIHXKT   DOMAin    (i  163*)— BAIU0A.D8— 

RiOBT  or  Wat— Dahaobs. 

Since  the  Constitution  and  atatates  contem- 
plate compensation  in  money  to  a  landowner 
for  land  taken  under  eminent  domain,  defend- 
ant, in  condemnation  pioceedioKS  by  a  railroad 
for  right  of  way,  was  not  compelled  to  accept 
th«  promlH  of  petitioner  to  construct,  at  its 
own  expense,  a  farm  crossing  and  water  flame, 
but  was  entitled  to  damages  for  the  reaaooable 
coot  of  constructing  the  same. 

[Ed.  Mote.— For  other  cases,  see  Eminent  Do- 
main. Cent.  Dig.  f  488;  Dee.  Dig.  i  168.«] 

2.  Appeal  and  E^ob  (f  824*)— SuBinssion 

on  APPEAI^BAL  ABaUHBRT— PBACTICB. 
While  either  party  is  on  proper  request 
entitled  to  an  oral  aigument  on  final  hearing, 
good  practice  requires  that  such  request  be  in 
writing  or  print  and  be  filed  with  ue  clerk,  so 
that  be  may  put  the  cause  oo  the  list  of  caaea 
for  oral  argument 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  824.*] 

Error  to  Weld  County  Court;  Charles  B. 
Southard,  Judge. 

Condemnation  proceedings  by  the  Great 
Western  Railway  Company  against  Amos 
A<ftroyd.  There  was  a  Judgment  assessing 
damages,  and  petitioner  brings  error.  Af- 
firmed. 

H.  N.  Qaynea  and  C  W.  Watenmm,  for 
plalDtlfl  in  error.  H.  B.  Chnrdklll,  for  de- 
fendant 1b  errOT. 

CAMPBEIil^  J.  Special  proceeding  Inati- 
tnted  by  the  railway  company,  as  petitioner, 
uBder  the  eminent  domain  act,  to  condemn  a 
i^ht  of  way  for  its  railroad  across  the  lands 
at  tespondoit  TbB  Iwarii^  waa  before  the 
court  and  a  Jury.  Brldence  of  both  partlea 
waa  produced,  the  Jury  Inspected  the  premis- 
es, the  court  Instructed  tSiem  <m  qtuntions  of 
law.  and  counsel  sulnnitted  their  arguments. 
The  Jury  returned  a  rerdlet.  In  the  atatutoiy 
form.  In  which  tliey  found  the  actual  value 
of  the  strip  of  land  takoi  to  1)0  f35(^  and  the 
damages  to  the  rest  of  the  reqnndenf  s  land 
not  taken  fTTO,  and  benefits  nothing.  'The 
court  overruled  petltlonra's  motion  for  a  new 
trial  and  ccmflrmed  the  verdict  of  the  Jury. 
To  review  the  final  Judgment,  petlUoner  sued 
out  this  writ  of  emw. 

The  following  facta  will  elocldate  the  legal 
quesUona  Involved:  Respondent  is  the  own- 
er of  a  tract  of  180  acres  of  agrlcnitural  land, 
across  wlilch  petitioner's  railway,  as  survey- 
ed, runs  east  and  west  Tike  atrip  sought  to 
be  ftcqulred  for  right  of  way  contains  5 
acres,  leaving  20  atres  lying  to  the  north  and 
15S  acres  to  the  south.  An  Irrigating  ditch 
crosses  the  lands  from  north  to  south,  and 
is  used  for  irrigating  the  same.  The  plan  <hi 
which  the  engineers  of  petitioner  were  con- 
Btmctii^  the  roadbed  included  the  construc- 
tion and  maintenance  of  a  farm  crossing. 


which  was  to  t)e  (m  grade  and  with  proper 
arrangements  of  gates  and  fences  to  enable 
the  landowner  readily  to  cross  the  track.  It 
was  also  planned  to  construct  a  trestle  bridge 
across  a  natural  depression  and  waterway  on 
the  premises,  and  to  place  a  steel  siphon, 
with  pn^r  approaches,  to  permit  the  pas- 
sage of  water  across  the  track  from  the  later- 
al ditch  north  of  the  railroad  cut  to  the 
same  ditcfa  south  thereof.   Petitioner  a^ed 
the  court  to  instruct  the  Jury,  in  substance, 
that,  while  they  were  not  to  consider  its  mere 
promises  as  to  its  future  Intentions,  they 
might  take  into  consideration  the  actual 
plana  on  wliich  its  railroad  is  in  course  of 
construction  as  shown  by  the  evidence,  in- 
cluding, if  th^  so  find  from  the  evidence  the 
fact  to  be,  that  it  has  planned  to  construct  a 
trestle  bridge  across  the  center  of  a  draw 
or  depression,  a  siphon  where  the  Irrigating 
ditch  of  reqiondent  crosses  the  right  of  way. 
and  one  farm  crossing;  and  if  hereafter  It 
stiould  dumge  Its  plans  so  as  to  Inflict  great- 
er injury  on  respondent's  adjoining  lands 
than  would  be  occasioned  by  its  present 
plans,  then  respondent  or  his  grantees  mlgbt 
recover  damages  from  it,  if  any  are  occasion- 
ed by  such  subsequent  change.    In  another 
instruction,  petitioner  asked  the  court  to  in- 
struct the  Jury  that  In  crossing  any  water 
course,  natural  or  artlflclal,  petitioner  In  con- 
stmctlng  its  roadbed  must  construct  and 
maintain  proper  appliances  to  permit  of  the 
water  flowing  unobstructed  across  and  atonR 
the  railway  tra<A  from  the  water  course 
almve  to  the  water  course  below  the  right  or 
way,  and  that  the  same  Is  a  continuing  duty. 
The  court  refused  to  give  these  instructions, 
and,  In  lieu  thereof,  told  the  Jury  that  the 
statutes  of  Colorado  do  not  require  a  railroad 
in  passing  throiq;h  lands  to  conatmct  and 
maintain  necessary  form  (Tosslnss  across,  or 
to  flnme  or  slph<m,  Oe  railroad  trade  or  rljgbt 
of  way,  and  that  If  under  the  evidence  and 
from  their  Inspection  of  ttw  premises  they  be- 
lieved that  for  the  proper  and  reasonable  use 
of  the  land  it  Is  neeeasaTy  to  ctmstruct  and 
maintain  (me  or  more  farm  crtwslngs  and  a 
flume  or  siphon,  or  both,  across  the  railroad 
trade,  the  burden  of  constmcticm  and  main- 
tenance, in  so  far  OS  it  d^edates  the  mar- 
ket value  of  the  land,  is  a  proper  elemrat  of 
damage  to  be  considered  by  the  Jury  In  as- 
certaining the  amount  of  damages,  if  any,  to 
the  residue  of  the  land;  and  the  court  also 
instructed  the  Jury  that  they  could  not  con* 
aider  any  mere  i^mnlses  of  petitioner  as  tn 
its  future  tntentlonB  with  regard  to  the  oae 
and  management  of  the  strip  of  land  taken 
for  its  right  of  way,  and  that  it  would  ob- 
tain, under  our  statute,  a  ffee-simple  title  to 
the  strip  takai  for  such  purpose.  The  giving 
of  this  Instruction  by  the  court  and  the  re- 
fusal of  those  asked  by  petitioner  constttnte 
substantially  petitioner's  grievance  here. 
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The  anthorltioi  nptm  tlils  subject  am  not 
bannimtoiis.  A.  leadlsff  case  in  favor  of  pe- 
tltkmor's  oostentton  li  St  Louis,  Keokuk  ft 
Norttawestem  Ballway  Gompany  t.  CSark  at 
aL,  121  Ma  169,  186,  2S  8.  W.  192,  «06,  re- 
ported also  In  26  U  B.  A.  TBI,  where  the  con- 
flicting aathortttes  wUl  be  found  in  tbe  notes 
of  the  leained  annotate.  We  wUl  not  bnr- 
den  this  opinion  wltb  reproducing  tbem. 

Besptmdent  omtends  that  whatever  mas  be 
the  view  In  other  JurlsdictlonB,  this  court,  in 
B.  ft  a  B.  Ca  T.  Bchwelkart;  10  Goto.  ITS, 
188,  14  Fac.  820,  has  laid  down  the  law  In 
aceordsnce  with  the  InstmcUosiB  given  tgr  the 
lower  court  In  that  case  the  landowner 
claimed  as  (me  element  of  damage,  caused  by 
tbe  building  of  a  railroad  across  his  prem- 
ises, tbe  destruction  of  his  private  way  bj 
which  he  had  aeeess  tnm  one  part  thereof  to 
another.  The  railway  company  offered  to 
give  to  respondent  another  way.  whteh  It 
olalm«d  would  eanally  serve  his  purpose.  Re- 
spondent did  not  cliooee  to  accept  tiie  offer. 
This  court  held  that  our  OmstltuUmii  and 
emlnoit  domain  act  ccmtemplate  that  a  land- 
owner shall  receive  his  compmsatlon  In  mon- 
ey; hence  the  proposition  of  tbe  railway  com- 
pany to  the  respondoit  to  compensate  him 
in  whole  or  In  part  fw  the  destmcUon  of  bis 
private  wi^  by  giving  him  anothw  was  of  no 
avail.  If  respondent  did  not  choose  to  uceept 
It  The  court  dted  in  support  of  its  conclu- 
sion a  number  of  cases  which.  In  the  fore- 
going notes  to  the  annotated  report,  are  said 
to  lay  down  a  doctrine  In  accordance  with 
the  Instructions  which  the  lower  court  gave 
In  this  case.  The  annotator  says  that  th^ 
are  opposed  to  the  weight  of  authority,  but 
this  court  is  committed  to  their  doctrine. 

But  If  It  were  otherwise,  and  the  Instruc- 
tions the  court  below  gave  are  wrong,  and 
those  asked  by  petitioner  right,  how  has  the 
railway  company  been  Injured?  Both  par- 
ties admit  that  to  the  full  and  proper  enjoy- 
ment of  the  residue  of  respondent's  lands  one 
or  more  crossings  over,  and  a  flume  above, 
or  a  siphon  under,  the  track  are  essential. 
It  la  not  claimed  by  petitioner  that  In  ascer- 
taining the  damages  to  the  residue  the  Jury 
awarded  for  the  element  included  In  tbe  con- 
struction and  maintenance  of  the  foregoing 
Cacllltles  a  greater  sum  than  the  reasonable 
cost  thereof;  but  the  contention  Is  that,  be- 
cause petitioner  proposed  to  assume  for  It- 
self such  construction  and  maintenance,  re- 
spondent must  accept  Its  offer,  and  since,  as 
to  these  Items,  no  damage  would  be  occasion- 
ed, respondent  cannot  be  allowed  anything 
for  them.  Assuming,  as  we  may  In  the  ab- 
seace  of  a  contrary  showing,  that  respondent 
can  construct  and  maintain  these  appliances 
as  cheaply  as  petitioner,  and  that  the  Jury's 
estimate  was  on  such  basis.  In  what  respect 
Is  petitioner  harmed  If  such  burden  Is  ac> 
cepted  and  discharged  by  respondent?  If  the 
latter  does  It,  petition^-  Is  relieved  of  tbe 


cost  of  original  construction  and  forever  ex- 
empt from  the  continuing  duty  of  making  re- 
pairs. Be«pondent  <diooses  to  receive  his 
oompoisatlon  In  uKmey,  and  out  of  ttaa  award, 
which  is  only  the  actual  cost,  be  prt^oses  to 
furnish  his  land  with  the  conveniences  that 
will  emible  him  properly  to  use  It  .  Petition- 
er is  thus  required  to  pay  directly  to  respond- 
ent in  money  only  the  snm  which  it  would 
have  to  pay  if  it  rathor  than  reqwndent 
had  in  the  first  instance  ccmstructed  the 
works  and  thereafter  ctmtlnnally  kept  them 
In  repair.  Onr  Oonstitutlm  and  statute  cm- 
template  cnnpenBatlon  to  tbe  landowner  In 
money.  That  would  seem  to  be  condullve 
upon  the  courts,  and  we  are  Imtvessed  with 
the  reastmabloiefli  of  the  requirement  Nob- 
withstanding  the  decisions  of  some  learned 
courts  to  the  contrary,  we  do  not  see  why,  in 
a  case  like  this,  the  landowner  should  t» 
required  to  accept  tbe  promise  of  the  rail- 
way company  to  do  certain  things  which 
would  mable  him  to  uUllse  his  land,  rather 
than  to  make  provlsimi  therefor  himself  and 
receive,  as  an  tianeut  of  bis  damage,  what 
such  utUisatlon  would  cost  him.  Petitioner 
has  not  been  required  to  pay  the  reqmndent 
any  more  than  it  would  have  to  pay  If  the 
Instructions  which  It  asked  bad  been  given. 

On  the  last  page  of  the  reply  brief  of  plain- 
tiff in  error,  request  Is  made  for  an  oral  ar- 
gument This  request  was  not  called  to  the 
attentttm  of  the  clerk  when  the  brief  was 
filed,  or  at  the  time  the  cause  was  ready  for 
submission,  and  was  not  known  to  the  court 
until  after  tbe  assignment  for  writing  the 
opinion  was  made.  This  Is  not  tbe  right  way 
to  secure  an  oral  argument  Under  our  prac- 
tice either  party,  on  pn^r  request  is  enti- 
tled to  an  oral  argument  on  final  bearing; 
but  good  practice  requires  that  such  request 
be  put  In  writing  or  print  and  filed  with  the 
clerk  as  a  separate  paper,  so  that  he  may 
put  the  cause  on  the  list  of  cases  for  oral 
argument  Neither  the  court  nor  the  clerk 
can  be  asked  to  search  the  record  or  briefs 
of  counsel  to  ascertain  If  oral  argument  Is 
desired. 

Perceiving  no  prejudicial  error  in  the  Judg- 
ment, It  Is  affirmed. 
Affirmed, 

OABBEIBT  and  BAILUT,  JJ.,  concur. 


GOLD  GLEN  MINING,  MILLING  ft  TUN- 
NELING CO.  V.  STIMSON. 
(Supreme  Court  of  Colorado.    Nor.  11,  190S. 
Rehearing  Denied  Dec  15,  1008.) 

COBPOBATIONB  (S  809*)  —  OONTBAOTS— VAUD- 

ITT. 

Where  plaintiGF  and  other  officen  of  de- 
fendant corpbratioD,  advaoced  money  for  the 
development  of  detendanfs  mines  under  an 
agreement  vbereby  the  money  was  to  be  repaid 
only  out  of  tbe  net  proceeds  of  the  sale  of  ore, 
and  defendant  received  nothing  from  the  sale  of 
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the  oE«^  a  KMhitloii  admted  by  tiim  ot  fta  dt- 
rectors,  two  of  whom  bad  also  advanced  money 
to  it,  acknowledging  the  indebtedness  and  in- 
atracting  the  president  and  secretary  to  execute 
the  oorpozfttkn^  notai  as  evidence  thexeot,  was 
void,  ud  BO  ncorery  ooold  be  bad  on  tiie  notes. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Gent.  Dig.  |  1370;  Sea  Dig.  i  809.*r 

Appeal  from  District  Court;  City  and  Coun- 
ty of  Dmver;  Samuel  L.  Oanienter.  Judge. 

Acdim  by  J.  H.  Stimson  asalnst  the  Gold 
Olen  Mining.  Milling  ft  TunneUDg  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.  Rereraed  and  rananded. 

Ernest  L.  Williams,  for  appeHant  Mel 
Emerson  Peters,  for  app^Iee. 

GAMPBELIi,  J.  Action  upon  a  promis- 
sory note.  The  ansvcer  denies  Its  execution, 
and  in  separate  defenses  pleads  lack  of  con- 
sideration, fraudulent  representations  of 
plaintiff  in  obtaining  the  note,  and  that  it 
was  to  be  paid  only  out  of  a  certain  fond 
that  bas  not  been  accumulated.  At  the  close 
of  all  the  ertdence,  the  court  directed  the 
jury  to  find  for  plaintiff  in  the  amount  of  the 
note,  and  from  the  Judgment  entered  upon 
this  verdict  d^endant  appealed. 

The  evidence  dlscloees  that  plaintiff  and 
several  associates  were  promoters  and  the 
first  directors  and  officers  of  defendant  com- 
pany, and,  while  so  acting,  advanced  money 
to  It  for  developing  its  mines.  An  agree- 
ment was  entered  Into  between  the  company 
and  its  officers  and  a  third  person,  who  was 
doing  the  developm^t  worb,  which,  so  far 
as  material  here,  Is  that  those  advancing 
money  were  to  be  repaid  by  the  company 
only  out  of  the  net  proceeds  of  the  sale  of 
ore.  After  this  agreement  was  made,  these 
officers,  Including  plaintiff,  dlspoaed  of  their 
holdings  In  the  company  and  ceased  to  have 
any  official  relation  with  It  Afterwards 
plaintiff  presented  to  the  company  his  claim 
for  the  amount  of  his  advances,  and  threat- 
ened. If  the  same  was  not  paid,  to  bring  suit 
upon  It  *  Another  suit  by  one  of  the  other 
officers  was  pending  at  the  time.  Three  of 
the  directors  of  the  company,  then  in  of- 
llce,  held  a  meeting  of  the  board,  at  which, 
after  reciting  the  facts  with  reference  to 
the  advances,  It  was  resolved  to  acknowl- 
odffe  the  existence  of  the  debts,  and  the 
prtMiIdont  an0  secretary  were  Instructed  to 
sign  and  deliver  to  the  creditors  the  com- 
pany's notes  as  evidence  thereof.  The  note 
sued  upon  Is  one  of  that  iesue.  The  evi- 
dence apparently  was  considered  by  the  tri- 
al court  as  responsive  only  to  the  issue  of 
fraud,  and  its  relevancy  to  the  issues  of  a 
want  of  consideration  and  paj'ment  out  of 
a  certain  fund  seems  to  have  been  Ignored. 
Of  the  three  directors  who  were  present  and 
voted  for  the  resolution,  It  Is  doubtful,  un- 
der the  evidence.  If  two  of  them  knew  that 
A  written  ngreonient  of  the  Import  mention- 
ed van  entered  Into  between  the  company 


and  Ita  officers.  While  It  does  appear  that 
they  had  knowledge  of  some  "understand- 
ing," as  they  express  it  between  the  offlcera 
themsdvee,  with  reference  to  the  terms  of 
payment  it  does  not  clearly  appear  that 
tliey  knew  of  the  nature  of  this  agreement, 
or  that  the  company  was  a  party  to  it  and 
It  is  a  fair  inference  from  the  uncontradicted 
testlmtmy,  and  they  so  testify,  that  these 
two  directors  would  not  have  voted  for  the 
resolution,  or  waived  any  of  the  provisions 
ot  the  written  agreonent,  had  they  then 
known  of  Its  axlsteDce.  Besides,  two  of  the 
directors  wlio  voted  for  this  resolution  were 
not  competent  to  act  They  made  advances 
and,  by  the  rescdatlou,  were  to  receive  notes. 
Their  self-interest  In  securing  the  acknowl- 
edgment and  paym^t  of  their  debts  and 
their  duty  to  the  company  conflicted.  The 
resolution,  depending  as  It  does  on  their 
votes,  is  void,  and  does  not  bind  the  com- 
pany. It  Is  clear  that  tinder  the  agre^ent, 
had  it  not  been  for  the  subseqaoit  action 
of  the  directors  of  the  defendant  plaintiff 
could  not  have  enforced  bis  claim  by  suit, 
and  when  the  agreement  was  Introduced,  so 
providing,  and  showing  that  It  was  not  legal- 
ly adt^ted,  the  dctoise  <tf  want  of  consider- 
ation was  established,  and  the  company  was 
not  boond  by  the  illegal  act  of  the  board. 
There  was  no  consideration  for  the  giving 
of  the  note,  except  plaintUTs  claim  for  ad- 
vances, and  lie  had  agreed  not  to  press  that 
claim  until  the  company  had  suffldoit  funds 
to  meet  it.  The  ctunpany  never  received  any 
net  proceeds  from  the  develtqimait  of  the 
mine  or  from  the  sale  of  on. 

It  18  tme,  as  lOaintiff  says,  that  tin  res- 
olution of  the  board  of  directors  redtee  tbat 
the  company  was  indebted  to  its  former  of- 
ficers, not  only  for  money  advanced,  bat  fw 
services  performed.  There  Is,  however,  no 
proof,  aside  from  the  language  of  tbe  reso- 
lution, that  any  soch  services  w^  ever  per- 
formed, and  tor  tbe  reasons  already  eivea 
we  do  not  attach  any  weight  or  Importance 
whatever  to  its  redtata.  To  say  the  least 
th«e  was  evidence  before  the  court  wblch, 
together  with  the  fair  and  legitimate  Infer- 
ences therefrom,  was  snffldent  to  jnstl^  m 
Jury  In  finding  that  both  ot  the  defenses 
mentioned  were  proven. 

For  the  reasons  given,  the  jndgm«it  Is  re- 
vised, and  the  cau^  remanded. 

Reversed  and  remanded. 

OABBEBT  and  BAILEfT,  JJ.,  concnr. 


RIZZUTO  V.  a  W.  ENOLtSa  LUMBKR 
CO. 

(Supreme  Court  of  Colorado.    Nor.  11,  1908. 
Rehearing  Denied  Dec  16,  190&) 

1.  Corporations  (8  413*)— Genebai.  Maica- 
ger'b  Authoritt  to  Borrow. 

The  general  manager  ai  a  corporation  en- 
gaged In  selling  lumber  at  retail  luis  no  power. 
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nmelj  thnmgh  hii  emjdoymetit,  to  borrow  moO' 
ej  for  hia  oompany  and  to  iMoe  its  note  there- 
for. 

[Ed.  Note.— For  other  caaes,  aee  Corporationa, 
CeaL  Dig.  |  1647;  De&  Dig.  I  413.*] 

2.  GOBPOBATIONB  (I  432*)—OFnCIB8  —  UNAU- 
THORIZED AOTS— KaTUIOATIOW— EVIDEIfOB— 

Sufficiency. 

Evidenoe  held  Inaoffident  to  ibow  that  a 
corporation  ratified  Its  general  manafrer'a  unan- 
tboriaed  act  In  borrowing  monty  for  bis  com- 
pany and  issuing  its  note  tberefor. 

[Ed.  Note.— For  other  cases,  see  .Corporations, 
Cent.  Dig.  |  1717 ;  Dec.  Dig.  {  432.*} 

ApiKal  from  District  Coart,  Otero  Cotrnty ; 
John  H.  Voorhees,  Judge. 

Action  by  O.  Rizsnto  agalust  tbe  B.  W. 
EngllBh  IjDinber  Company.  From  a  Jadg- 
ment  for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Fred  A.  S&bln,  for  aiq^ellant. 

CAMPBELL.  J.  The  qnestlons  for  AWl- 
slon  are:  (1)  Baa  a  general  manager  of  a 
corporation  engaged  In  aelllng  lumber  at  re- 
tall,  by  Tlrtne  of  bia  employment  merely, 
power  to  borrow  money  for  bis  company  and 
iBBue  its  promissory  note  tberefor?  (2)  If 
not,  vas  the  exercise  of  tbat  i>ower  by  tbe 
manager  In  this  case  ratified  by  bis  principal? 

Tbe  defendant  company  owned  lumber 
yards  In  different  towns  In  this  state,  one  of 
wbidi  waa  In  Ia  Junta,  and  tbe  local  man- 
ager was  A.  W.  Bnglisb.  He  bad  only  tbe 
powers  possessed  by  a  general  manager  of  a 
corporation  engaged  in  a  retail  bnslnese.  He 
bad  no  specific  anthorlty  to  borrow  money 
or  to  execote  tats  principal's  promissory  notes. 
There  wai  no  necessity  for  borrowing  money 
to  carry  on  tbe  btislness  of  bis  principal,  and 
the  plaintiff,  of  whom  tbe  manager  borrowed 
money,  and  to  whom  he  gave  a  Joint  note 
signed  by  bis  principal  and  himself,  did  not 
Inqolre  as  to  the  manager's  authority  In  tbe 
premises,  and  neither  be  nor  the  company 
knew  tbat  the  manager  had  previously  as- 
sumed to  possess  and  exercise  sucb  power. 

It  bas  been  repeatedly  beld  In  this  state 
tbat  a  manager  of  a  private  corporation  en- 
gaged in  sncb  business  as  the  selling  of  lum- 
ber at  retail  bas  no  authority,  by  virtue  of 
his  employment  merely,  to  borrow  money  on 
the  credit  of  bis  principal  or  give  the  lat- 
ter*s  note  therefor.  Breed  v.  First  National 
Bank  of  Central  City,  4  Colo.  481;  Id.,  6 
Colo.  235 ;  Sanford  Cattle  Company  v.  Wil- 
liams. 18  Colo.  App.  878,  71  Pac.  889.  It  Is 
doubtful,  from  the  evidence,  if  defendant's 
manager  borrowed,  or  plaintiff  lent,  this  mon- 
ey for  the  use  of  the  company  or  upon  Its 
credit  Wblle  both  of  them  so  testified,  tbe 
note  wblch  was  given  as  evidence  of  the  loan 
ts  a  Joint  note  of  the  company  and  oC  the 
manager.  This  circumstance  tends  to  show 
that  plaintiff  was  not  loaning  money  to  de- 
fendant on  tbe  strength  of  its  credit  alone, 
bat  relied.  In  a  measure  at  least,  upon  tbe 


name  of  tbe  manager.  Tbe  manager  dM  not 
have  autbortty  to  borrow  mon^  or  give  tbe 
company's  note,  and  It  la  equally  clear  tbat 
tbe  company  did  not  bold  blm  out  aa  poe- 
sesslng  sucb  power,  and  In  the  manner  of  con- 
ducting tbe  business  tbere  was  notblng  to 
In^cate  to  third  persona  that  any  such  pow- 
er was  vested  in  blm. 

It  has  been  held,  In  the  cases  already  cited 
and  cases  referred  to  In  tbe  opinions  there- 
in, that  thontfb  an  agent  may  not  have  tbe 
power  to  borrow  money  for  his  prhiclpal, 
yet  If  be  purports  to  do  so,  and  tbe  principal 
bas  received  the  benefit  of  the  transaction 
with  a  knowledge  of  the  facts,  tbls  may  be 
evidence  of  a  ratification  of  the  nnautborlsed 
act  We  do  not  think  tbls  principle  ai^lica- 
ble  to  tbe  facts  of  tUs  case.  Defendant's 
manager  waa  abort  in  his  accounts.  Before 
^alntiff  lent  tiie  money,  the  manager  had 
drawn  a  check  In  favor  of  defendant  on  t^e 
local  bank  without  funds  to  meet  it,  and  tbe 
money  borrowed  of  plaintiff  by  the  manager 
without  ai^  anthori^  of  defendant  was,  we 
think.  In  fact  bomnred  for  tbe  manager  him- 
self, at  least  tbe  trial  court  might  have  so 
found,  and  deposited  to  thB  credit  of  defend- 
ant's account  In  tbe  local  bank  to  meet  bla 
own  shortage.  So  fiir  as  tbe  record  discloses, 
tbe  defendant  company  never  knew  until  tbe 
time  of  the  trial  tbat  tbe  money  given  by  the 
plaintiff  to  tbe  manager  was  ever  deposited 
to  tbe  credit  of  its  account.  On  the  contrary, 
bis  written  reporto  to  defendant  and  the  cir- 
cumstances of  this  case  aufflclently  Show  that 
tbe  money  fraudulently  obtained  from  tbe 
plaintiff  by  tbe  manager  has  never  been  re- 
ceived or  aivroprlated  by  tbe  defaidant,  but 
was  used  by  tbe  manager  to  make  good  bis 
own  shortage  to  bis  principal,  the  defendant 
In  tbe  case. 

We  think  tbe  court  was  rl^t  in  directing 
a  nonsuit,  and,  If  a  Ju^ment  In  plaintiff's 
favor  had  been  rmdered  on  tbe  evidence,  it 
would  be  set  aside.  The  judgment  Is  there* 
fore  affirmed. 

Affirmed. 

OABBBRT  and  BAILBT,  JJ.,  comcor. 


WINDSOR  RESERVOIR  &  CANAL  CO.  et  aL 
V.  LAKE  SUPPLY  DITCH  CO.  et  al.  . 

(Supreme  Court  of  Colorado.    May  4,  1908.) 

1.  Appeal  ano  Ssbob  (8  721»)— Joint  Ap- 
PEAi.  —  Scope  or  Review  —  Objections  — 
Waiveb. 

Where,  in  a  proceeding  to  determine  water 
rights,  all  the  parties  whose  ri^tits  were  ad- 
judicated at  the  trial  were  parties  to  a  Joint 
appeal,  and  two  o£  tbe  appellees,  who  object- 
ea  to  the  couaideration  of  certain  assignmeuts 
of  error  because  they  did  not  concern  all  the 
appellants  Jointly,  themselves  presented  some  <tf 
the  questionB  to  the  cons{derati<Hi  of  which  the 
objections  related,  the  questionfl  would  be  de- 
termiaed,  under  Mills'  Ann.  St.  {  2423,  requir- 
ing courts  to  place  a  liberal  construction  on  the 
provisions  regulating  appeals,  and  in  accordance 
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with  the  court's  diacrellon  to  notice  errors  ap- 
I>eariQg  of  record  whidi  the  parties  themselvea 
Diay  not  urge  beoause  at  a  uilnie  to  pEoperly 
present  them, 

[Ed.  Note.— For  oUier  cases,  see  Appeal  and 
Error,  Cent  Dig.  %  2986;  Dec.  IH;.  8  721.*] 

2.  Watebs  and  Wateb  Courses  (§  133*)— Ib- 

MGATIOK— • '  ApPBOPRIATION.  * ' 

Ad  "appropriation"  consists  of  an  actual 
diversion  of  water  from  a  natural  stream,  fol- 
lowed within  a  reasonable  time  thereafter  by  an 
application  there<rf  to  some  beneficial  use.  ' 
JEd.  Note.— For  other  cases,  see  Waters  and 
Water  Coursea,  Cent.  Dig.  §  148;  Dec  Dig.  { 
133.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  473,  474 ;  vol.  8,  p.  7580.] 

3.  Watebs  and  Wateb  Courses  (S  152*)— 
Resebvoxb  AppBOPBunoN— Findings— Ev- 
idence. 

Evidence  held  Insofficimt  to  sostaln  a  find- 
ing of  an  appropriation  of  water  tor  a  apedfied 

reservoir. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Course*,  Cent  Dig.  |  156 ;  Dec  Dig.  < 
162.*] 

4.  Watebs  and  Wateb  Coubses  (5  156*)— 
Con  veta  ncb»—Be8erv  ATI  on— Estoppel. 

A  grantee's  acceptance  of  a  deed  contain- 
ing a  reaervation  to  the  grantor  of  a  priority 
or  apprcrpriation  of  water  for  a  certain  reser- 
voir, when  no  priority  or  appropriation  had 
been  secured,  did  not  estop  the  grantee  to  claim 
an  appropriation  of  its  own  for  such  reservoir. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Gent  D^.  H  170,  178;  Dec 
Dig.  S  156.*] 

5.  Watebs  and  Watd  Coubbbs  (|  152*)— Ib- 
BiGATion— Rebbbtoib  PsioBrms. 

It  was  error  to  grant  two  separate  reser^ 
voir  priorities  of  the  same  capacity  and  date  to 
the  same  reservoir  as  the  result  of  the  same 
constmetion  and  act  of  storing. 
[Ed.  Noter-For  other  cases,  see  Waters  and 
Cooxses,  Gent.  Dig.  |  IM;  Dec  Dig.  f 

a  Watebs  and  Wateb  ConBSBS  (|  Itf*)— Ib- 
BiOATtoR  —  Fucx  or  Btobagb  OB  un  — 
Change. 

Change  of  place  of  storage  or  use  of  water 
appropriated  for  ir]^ation  from  one  reservoir 
to  another,  so  far  as  tiie  rights  of  appropri- 
ators  are  concerned,  is  analogous  to  a  change  of 
place  of  use  from  one  tract  of  land  to  another. 

W'Ij!d.'Note^For  other  cases,  see  Waters  and 
ater  Coozses,  Dec  Dig.  |  145.*] 

7.  Waivbs  and  Water  Coubses  (|  14S*)— 
BlOBTS  —  Appropriatobs  —  Sekiob  Rebbb- 

voiBB  Double  Pilling. 

A  senior  reservoir  is  entitled  to  but  one 
filling  during  the  same  season  on  the  same  pri- 
ority before  junior  reservoirs  are  filled  once,  un- 
der Mills*  Ann.  St.  i9  2403,  2408.  providing 
that  a  decree  must  award  priorities  to  the  sev- 
eral reservoirs  in  the  water  district  according 
to  the  time  of  construction  and  to  the  extent  of 
its  capacity  for  storage,  and  that  such  reser- 
voirs must  be  separately  numbered  consecutive- 
ly according  to  the  priority  of  appropriation  of 
water  made  thereby. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
\gter  Courses.  Cent  Dig.  |  152;  Dec  Dig.  } 

S.  Waters  and  Water  Courses  (|  143*)— 
Reservoirs— "Capacitt." 

The  term  "capacity,"  in  Mills'  Ann.  St.  8 
2103,  providing  that  reserroira  in  a  water 


trlct  may  be  awarded  prlorittes  to  the  exttmt 
of  capadty  for  storage  purposes,  means,  not 
the  amount  of  water  needed  In  the  reservoir  to 
irrigate  lands  of  the  owner,  but  the  amount 
the  reservoir  will  bold  when  filled  once. 

[Bd.  Note.— For  otiier  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  I  152;  Doc.  Dig.  i 
143.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  p.  963.1 

9.  Waters  and  WA-mt  Coubses  Q  liffl*)— Ib- 

RIGATIOIl- RESEBVOIBS— EXQUAHOB  OE  WA- 
TER. 

The  question  of  exchange  of  water  between 
the  same  or  different  owners  of  reservoirs  can- 
not be  determined  in  a  statutory  action  to  es- 
tablish relative  priorities  of  rights  to  store  wa- 
ter in  reservoirs  within  the  district 

[Ed.  Note^For  other  cases,  see  Waters  and 
Water  Gooises,  Cent  Dig.  |  156;  Dec  Dig.  | 

10.  Waters  and  Wateb  Coubses  n  142*>— 
Resebvoib  Rights— Exchange  of  Wateb. 

Where  a  system  of  exchanges  of  water  be- 
tween different  owners  of  reservoirs,  if  put  in 
practice,  would  neceesarUy  eonrert  a  Junior  wa- 
ter right  into  a  senior  pnoiity,  it  could  not  be 
sustained. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Coarses,  Cent  Dig.  i  152;  Dec  Dig.  S 

11.  Watebs  and  Wateb  Coubses  (i  152*)— 
Appropriation- Deoree. 

Where  the  court  found  that  appellee  made 
two  distinct  appropriations  of  water  for  a  res- 
ervoir, the  first  on  March  6,  1901,  ot  200  cubic 
feet  per  second,  and  the  second,  on  October  22d. 
of  the  same  volume,  a  decree  awarding  appellee 
a  priority  of  400  cubic  feet  per  second,  aa  to 
March  6,  1901,  was  erroneous. 

W'Ed.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  i  1C6;  Dec  Dig.  f 
152.*]  .       .  ^  w 

12.  JuDQUENT  (§  715*)— Matters  Conclitded 
— Identity  of  Issues. 

A  Judgment  In  a  prior  proceedinf  that  a 
reeervoir  owned  by  the  N.  P.  Irrigation  Com- 
pany was  seoior  in  right  to  all  the  appellant^ 
reservoirs,  while  res  adjudicata  between  the 

Srties  to  that  action  In  a  subsequent  snit  to 
termine  priorities  and  as  to  the  reservoirs 
concerning  the  conflicting  rights  of  which  were 
then  determined,  it  was  not  conclusive  even  be- 
tween the  parties  as  to  other  reservoirs  nor  as 
to  parties  not  parties  to  the  prior  proceeding. 

[Ed.  Note. — For  other  cases,  see  Jtidirinent. 
Cent.  Dig.  H  1244^1247 ;  Dec.  Dig.  S  715.*1 

13.  Waters  and  Wateb  Coubses  (i  140*)— 

APPROPBIATIONB— PRIOBITIES. 

Where  a  water  storage  company  made  an 

appropriation  from  a  river  of  a  given  volume, 
which  was  Junior  to  that  of  a  reservoir  com- 
pany for  its  particular  reservoir,  it  was  seidor 
as  to  all  the  waters  of  the  river  as  against  all 
subsequent  appropriators  who  diverted  water 
from  the  river  for  storage  purposM. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec  Dig.  S  140.*] 

14.  Waters  and  Water  Courses  (|  132*) — 
Irrigation  —  Apfbopbiahon  —  Purpose  — 

FifiH. 

Water  may  not  be  appropriated  to  fill  a 
series  of  small  reservoirs  or  lakes  in  which  to 
propagate  fish. 

[Ed.  Note^For  other  cases,  see  Waters  and 
Water  Courses,  Dec  Dig.  1 132.*] 
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15.  Watebs  and  Wateb  ConssES  (|  142*)— 
Appbopbiation  —  Stock  Filliho  Rebbb- 

T0IB8. 

Priority  of  water  for  storage  purposes  can- 
not be  secured  by  a  temporary  storiOK  of  water 
for  imioedlate  trzigatlon  in  temporary  recepta- 
cles, forming  part  of  a  oootinuoui  oooduit  for 
carrying  water  from  tha  atrsain  dlnctly  to  ir- 
rigate lands. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Ooarses,  Cent  Dig.  |  152;  Dec  Dig.  | 
142.*1 

Appeal  from  District  Court,  Larimer  Coun- 
ty; Christian  A.  Bennett,  Judge. 

Action  by  the  Windsor  Reservoir  &  Canal 
Company  and  others  against  the  Lake  Sup- 
ply Dttcli  Company  and  others.  From  a  gen- 
eral decree  establlBhing  relative  priorities  of 
water  storage  rights  and  reservoirs  in  water 
district  No.  8,  plalntUEe  an^eai.  Reversed 
and  remanded. 

Jamea  W.  McOreery,  for  appellant  Windsor 
Reservoir  ft  Canal  Co.  Leftwlcb  ft  Crose, 
for  appellant  Water  Supply  ft  Storage  Co. 
Charles  D.  Todd,  for  appellant  Poodre  Valley 
Reservoir  Co.  H.  N.  Haynes,  for  appdlee 
North  Poodre  Irr.  Ca  L.  R.  Rhodes  and  L. 
R.  Temple,  for  aj^iellee  Larimer  ft  Wdd 
Reservoir  Co. 

CAMPBBLL,  J.  This  Is  a  Joint  appeal  by 
three  seinrate  corporations  from  certain  sub- 
dlvlBlons  of  the  general  decree  under  the  ap- 
propriate statute  establlBhing  the  relative  pri- 
orities of  rights  to  store  water  in  reservoirs 
In  water  district  No.  8. 

1.  Two  of  the  numerous  appellees  say  that 
assigned  errors,  which  concern  two  or  more 
appellants,  severally  may  not  be  reviewed,  be- 
cause the  statute  granting  appeals  allows  a 
Joint  appeal  only  when  all  the  appellants 
"are  affected  in  common  with  each  other  by 
some  portion  of  said  decree."  Sess.  Laws 
1881,  p.  IM,  I  27  (section  242T,  Mills'  Ann. 
St.).  Appellees  may  be  correct  in  their  state- 
ment tbat  some  of  the  questions  which  appel- 
lants ask  to  have  reviewed  do  not  affect  all 
flpi>ellants  In  common,  but  at  least  one  or 
more  do  concern  all  of  them  alike.  Possibly 
— but  we  do  not  so  decide — a  strict  construc- 
tion of  the  language  above  quoted  from  the 
statute  might  prevent  appellants  from  Insist- 
ing on  the  assignments  of  error  to  which  ob- 
jection Is  made.  The  record,  however,  dis- 
closes that  practically  all  the  parties  to  this 
proceeding  whose  rights  were  adjudicated  be- 
low are  here  either  as  appellants  or  appel- 
lees, and  tbat  the  two  appellees  who  inter- 
pose this  objection  by  cross-errors  themselves 
present,  and  In  their  briefs  argue,  some  of 
the  questions  which  they  say  appellants  are 
preclnded  from  pressing  for  decision.  This 
statute  enjoins  upon  the  courts  a  liberal  con- 
structton  of  Its  provisions,  to  the  end  that 
all  persons  may  secure  the  Just  determina- 
tion, and  protection  of  their  rights.  Sess. 
Laws  1881,  p.  155,  8  24  (section  2423,  Mills' 
Ann.  St).   These  things  considered,  and  ap- 


pellate practice  permitting  this  court,  In 
Its  discretion,  to  notice  errors  appearing  of 
record  which,  because  of  their  failure  to  com- 
ply with  the  statute  or  the  rules  of  court, 
the  parties  themselves  may  not  urge,  we 
have  concluded  that  it  will  be  to  the  public 
Interest,  save  costs  to  the  parttes  and  avoid 
protracted  litigation,  to  settle  on  this  review 
the  various  questions  presented  by  the  rec- 
ord which  are  within  the  Issues  the  act  has 
in  view,  and  which  affect  substantially  the 
integrity  of  the  various  provisions  of  the 
decree,  to  the  end  that  It  may,  so  far  as  prac- 
ticable, be  harmonious  and  Jmt  to  all  the 
parties. 

2.  The  act  under  which  this  adjudication 
was  made  enjoins  on  the  court  the  duty  of 
hearing  evidence  In  support  of  the  respective 
priority  claimants,  and  thereupon  entering 
a'  decree  establislilng  the  relative  priorities 
of  right  of  appropriation  of  water  of  the  sev- 
eral reservoirs  in  the  water  district,  each  ac- 
cording to  the  time  of  Its  construction  and 
to  the  extent  of  Its  capacity.  Sess.  Ijawa 
1881,  p.  144,  I  4  et  seq.  (Ullls*  Ann.  St  f 
2408).  Before  a  decree  in  favor  of  any  reser- 
voir is  entered,  it  should  therefore  be  made 
to  aivear,  inter  alia,  tbat  thereby  an  appro- 
priation of  a  certain  quantity  of  water  has 
been  made.  Both  the  Constitution  and  stat- 
ute recognize  the  maxim,  "First  in  time,  first 
in  right"  and  it  has  t>een  repeatedly  decided 
in  this  jurisdiction  that  an  "appropriation" 
consists  of  an  actual  diversion  of  water  from 
a  natural  stream,  followed  within  a  reason- 
able time  thereafter  by  an  application  there* 
of  to  some  beneflclal  usa 

Keeping  in  mind  the  foregolns,  we  proceed, 
first  to  discuss  that  Bubdivlslon  of  the  gener- 
al decree  which  relates  to  Douglass  lake  or 
reservoir.  One  of  the  appellees,  the  North 
Poudre  Irrigation  Company,  on  September  10, 
1001,  began  Its  construction,  and  In  Its  sworn 
statement  claimed  a  priority  therefor  as  of 
that  date.  A  portion  of  the  site  of  this  reser* 
voir  Is  In  the  bed  of  Dry  creek,  and  the  work 
of  construction  consisted  in  throwing  up  em- 
bankments across  and  alongside  the  creek. 
They  were  substantially  finished  by  appellee 
In  the  summer  of  1902.  In  the  spring  or 
Biunmer  of  1903,  appellee  contracted  to  sell 
the  site  to  one  of  the  appellants,  the  Poudre 
Valley  Reservoir  Company,  and  thereafter, 
about  March,  1904,  the  deed  to  the  Bame  was 
executed,  reaervlng,  however,  to  the  grantor 
any  priority  or  appropriation  which  It  had 
theretofore  made  by  reason  of  Its  construc- 
tion work.  The  court  found  that  appellee 
thereby  had  perfected  an  appropriation  before 
the  sale  of  the  site,  which  sale  was  several 
months  before  the  decree  was  witered,  and 
rendered  a  decree  awarding  to  appellee  pri- 
ority No.  50,  by  reason  of  Its  construction  of 
the  Douglass  reservoir,  as  of  date  September 
10,  1901,  for  460,000.000  cubic  feet  of  water, 
and  aa  it  appeared  that  appellee  had  convey- 
ed to  appellant  the  Poudre  Valley  Reservoir 
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Company,  the  Dons^aBB  site,  and  that  appel- 
lee owned  other  peservolra  numbered  5,  6,  7. 
and  9,  In  the  same  water  district,  which  had 
a  capacity  for  storing  the  amonnt  awarded  to 
appellee  for  the  Donglass  reserrolr.  the 
conrt  permitted  appellee  to  transfer  and  store 
In  the^e  reservoirs  the  amount  <>t  the  Douglass 
priority.  At  the  same  time,  and  in  another 
part  of  the  same  decree,  It  awarded  to  ap- 
pellant, the  Poadre  Valley  Reservoir  Com- 
pany, priority  No.  51,  five  days  later,  by  rea- 
son of  Its  conatmctlon  of  the  Douglass  reser- 
voir, of  precisely  the  same  capacity  which 
bad  been  awarded  to  appellee. 

It  Is  the  contention  of  appellants  that,  un- 
der the  nndlapnted  evidence,  no  priority 
should  have  been  awarded  to  appellee,  the 
original  owner  and  builder  In  part  of  the 
Douglass  reservoir,  as  the  result  of  such  par- 
tial conatmction,  because  appellee  bad  not 
then,  and  never  has,  perfected  an  appropria- 
tion. There  was  no  finding  of  fact  by  the 
referee  or  court  that  appellee  ever  perfected 
Its  appropriation  of  water  for  storing  In 
Douglass  reservoir,  and  the  record  would  not 
justify  such  Ondlng.  Appellee  sulMtantlally 
completed  the  banks,  but  not  the  entire  work, 
on  the  reservoir,  and  the  evidence  leaves  It 
uncertain  whether,  by  means  of  ditches  or 
otherwise.  It  ever  connected  the  reservoir 
wltb  the  claimed  sources  of  supply;  hut,  IC 
It  did,  certainly  It  never  turned  water  Into 
the  reservoir,  except  such  as  naturally  flowed 
Into  It  from  Diy  creek  or  Park  creek,  of 
which  no  use  was  ever  made.  Turning  to  its 
sworn  statement  of  claim,  we  find  that  Its 
des^^ted  sources  of  supply  ft>r  filling  the 
reservoir  were  Park,  or  Dry,  creek,  and  by 
means  of  the  North  Fork  ditch  out  of  the 
North  Pork  of  the  Cache  la  Poudre  river,  a 
lai^  portion  of  which  water  was  to  be  di- 
verted Into  the  North  Fork  ditch,  by  a  system 
of  exchanges,  in  lieu  of  water  which  appel- 
lee had  stored  In  its  Fossil  creek  reservoir 
farther  down  the  valley.  From  this  state- 
ment it  also  appears  that,  of  the  460,000,000 
cubic  feet,  the  total  capacity  claimed  for  the 
reservoir,  430.000.000  feet  were  to  be  received 
by  means  of  the  proposed  system  of  exchang- 
es, which,  BO  far  as  we  can  ascertain  from 
the  evidence,  appellee  has  not  yet  put  into 
operation,  even  if  it  has  the  facilities  for  do- 
ing so.  In  short,  the  only  completed  appli- 
ance that  appellee  seems  to  have  with  which 
to  impound  water  consists  of  Its  dam  across 
the  bed  of  Dry  creek,  which  Intercepts  the 
waters  that  naturally  flow  in  Its  channel. 

Appellee  does  not  seriously  contend  that  It 
actually  diverted  from  these  sources  of  sup- 
ply, or  filled  Douglass  reservoir,  or  used  wa- 
ter therefrom,  before  It  sold  and  conveyed 
ItB  site  to  appellant  Nevertheless,  It  claims 
a  perfected  appropriation  prior  thereto  as 
the  result  of  Its  construction  work.  By  an 
Infcenious  argument  It  seeks  to  uphold  this 
claim.  The  year  1902,  appellee  says,  was  a 
dry  year.  There  were  no  spring  or  sununer 
floods,  and  the  Cache  la  Pondre  river  was 
so  low  tbBt  only  senior  reservoir  daimanta 


could  get  any  storage  water.  For  these  rea- 
sons appellee  says  Its  failure  tliat  season 
to  store  in  or  use  water  from  Douglass  res- 
ervoir, except  as  to  a  small  volume  from 
Dry  creek  which  was  not  used  at  all,  la 
cusable.  Appellee  makes  no  claim  that  It 
stored  water  In  Douglass  reservoir  during 
1908,  because  In.  the  spring  or  early  summer 
of  that  year  it  had  contracted  to  sell  the 
site  to  appellant,  and  the  work  of  the  latter 
In  constructing  Its  feeder  ditch  thereto  would 
have  Interfered  wltb  appellee's  attempt  at 
storage,  had  any  been  made.  Appellee  alsa 
says  that  In  1903  water  to  the  capacity  of 
the  Douglass  reservoir,  or  as  much  thereof 
as  It  could  get  without  infringing  prior 
rights,  was  stored  by  it  in  other  res^olrs 
which  It  owned. 

The  record  does  not  support  aroellee  In 
any  of  these  contentions.  It  does  not  sat- 
isfactorily appear  that  It  bad  In  readiness 
In  1002  appliances  for  getting,  or  that  It  got. 
Into  the  reservoir  water  from  the  claimed 
sources  of  supply;  neither  does  It  appear 
that  In  1903  it  otherwise,  or  elsewhere,  stor- 
ed the  capacity  claimed  for  It  Indeed,  tb.B 
flndings  of  the  court,  on  which  the  decree  In 
apjKllant's  favor  with  respect  to  the  Doug- 
lass reservoir  la  based,  conclusively  show 
that  the  award  was  predicated  entirely  upon 
the  work  which  appellee  did  on  the  reservoir 
before  the  contract  for  sale  of  the  site  was 
made.  The  only  finding  touching  the  stoiv 
age  of  water  In  Douglass  reservoir  is  that, 
"prior  to  the  transfer  of  said  site  to  the 
Poudre  Valley  Reservoir  Company,  the  latter 
company  filled  said  reservoir  by  means  of 
its  feeder  from  the  Cache  la  Poudre  to  near- 
ly its  full  capacity  and  used  and  enjoyed  the 
same."  This  fllllng  and  using  of  water,  the 
finding  itself  states,  was  by  appellant,  not 
appellee,  before  the  formal  transfer  by  deed 
of  the  site  was  executed,  it  is  true,  but  after 
appellant's  right  attached  by  the  contract  of 
sale. 

It  Is  altogether  clear  from  the  evidence, 
which  Is  strengthened  by  the  fact  that  there 
is  no  finding  of  the  referee  or  trial  court  to 
the  contrary,  that  an  appropriation  of  wa- 
ter was  not  made  or  a  priority  acquired  by 
appellee  for  Douglass  reservoir,  either  before 
It  conveyed  the  site  to  appellant,  or  at  all. 
The  above  finding  evidently  was  Intended  to 
t>e,  and  was,  in  favor  of  appellant,  and  is  the 
one  on  which  its  own  priority  of  later  date 
was  based.  The  reservation  to  the  grantor 
therefore  in  the  deed  of  a  priority  or  appro- 
priation saved  nothing,  because  nothing  had 
been  aoiulred  by  appellee.  Appellant  Is  not 
esto[^)ed  by  this  reservation  clause  to  claim 
an  appropriation  of  Its  own  for  Douglass 
reservoir,  because  Its  acc^tance  of  the  con* 
veyance  did  not  amount  to  an  acknowIedg>- 
ment  of  the  ^stance  of  an  approprlatltm. 
The  priority  for  which  appellant  obtained  m 
decree  was  not  the  alleged  priority  or  appro- 
prlatiim  which  appellee  attempted  to  re- 
serve In  the  deed,  but  was  and  is  an  Inde- 
imident  apprc^rlation  of  another  date  ac- 
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■quired  from  the  state  by  appellant  as  the  re- 
sult of  Its  own  diversion  of  water  and  ap- 
plication to  a  beneficial  use. 

Manifestly  It  was  improper  to  grant  two 
Aerate  reservoir  priorities  of  the  same  ca- 
pacity and  date  to  the  same  reservoir,  as 
the  result  of  one  and  the  same  construction 
and  the  same  act  of  storing.  The  referee 
And  the  trial  court,  apparently  realizing  such 
nnfltness,  sought  to  avoid  It  and  preserve  to 
the  appellee,  by  reason  of  Its  original  par- 
tial construction,  a  priority  to  the  extent  of 
the  capacity  claimed  by  permitting  a  trans- 
fer of  the  volume  to  other  reservoirs  which 
dippellee  owned.  For  reasons  which  we  have 
■already  given,  appellee  had  no  priority  which 
■could  be  thus  transferred.  If,  however,  there 
was  a  priority  which  was  the  subject  of 
transfer,  reservoirs  5  and  6  were  completed 
and  have  decrees  for  priorities  of  their  own 
of  a  date  later  than  that  of  the  Douglass  pri- 
ority, and  7  and  9  were  not  completed  at  the 
date  of  the  decree,  and  their  total  capacity 
Is  not  equal  to  the  aggregate  capacity  award- 
•ed  to  the  Douglass  reservoir;  but,  aside  from 
the  Impossibility  of  fully  carrying  out  the 
transfer,  had  there  been  a  valid  appropria- 
tion, we  do  not  think  any  such  issue  was 
present  In  this  proceeding,  or  that  the  stat- 
ute permitted  its  determination  Possibly, 
no  change  in  the  point  of  diversion  was  in- 
volved In  the  transfer,  and  so  the  statute  of 
1809  (Laws  1899,  p.  314,  c.  126)  or  1903 
(Laws  1903,  p.  278,  c.  124),  relating  to  that 
^object,  may  not  apply.  The  change  of  place 
of  storage  or  use  from  one  reservoir  to  an- 
other. If  not  Identical  In  principle,  Is  analo- 
0OUB  to  a  change  of  place  or  use  of  Irrigat- 
ing water  from  one  tract  of  land  to  another. 
The  matters  for  determination  in  this  pro- 
<;eeding  were  the  relative  priorities  of  the 
reservoirs  In  the  water  district,  and  not  the 
right  to  change  the  place  of  storage  from  one 
reservoir  to  another.  Tlie  Issues  Involved  In 
the  latter  might,  and  probably  would,  be 
-quite  ditrerent  from  those  In  the  former. 

For  all  these  reasons,  that  part  of  the  de- 
cree awarding  a  priority  to  appellee  for 
Douglass  reservoir  and  permitting  It  to  be 
utilized  through  others  of  Its  reservoirs  Is 
■erroneous  and  should  be  entirely  omitted. 

8.  One  provision  of  the  decree  permitted 
appellee  the  North  Foadre  Irrigation  Com- 
pany, to  flll  Its  Oaverley,  Stutchell,  and  Fos- 
sil creek  reservoirs  twice  in  any  one  year 
to  their  full  capacity,  and  another  provisltHi 
gave  to  appellant  the  Water  Supply  &  Stor- 
age Company  a  similar  right  for  several  of 
Its  reservoirs,  with  a  proviso  in  each  case 
"that  said  second  filling  shall  in  no  manner 
affect,  prejudice  or  Injure  the  rights  of  Junior 
reservoir  appropriators."  Some  of  the  appel- 
lants object  to  any  double  filling  whatever, 
and  say  that  no  provision  therefor  should 
be  in  the  decree,  as  there  Is  no  authority  In 
the  law  for  it.  The  appellee  objects  to  the 
proviso  in  Its  own  decree,  and.  while  It  con- 
•cedes  that  Id  a  proper  case  a  double  fllllng 
«boDld  be  allowed,  It  objects  to  the  provi- 


sion here  In  favor  of  appellant  storage  com- 
pany, because,  it  says,  the  evidence  does 
not  establish  any  right  thereto.  Whether, 
after  all  reservoirs  in  a  water  district  have, 
In  any  one  season  or  year,  been  once  filled  to 
their  decreed  capacity,  a  second  filling  may 
be  had,  and,  if  so,  In  what  order  ttiey  shall 
be  filled,  are  not  qnesUons  now  before  us. 
The  question  Is  whether,  during  the  same 
season,  and  before  Junior  reservoirs  are  fill- 
ed once,  a  senior  reservoir  may,  under  our 
statute,  have  a  decree  allowing  more  than 
one  ailing  on  the  same  priority  or  appropria- 
tion of  water  ft>r  storage.  Appellee  says 
there  Is  no  express  provision  of  the  statute 
to  the  contrary,  and  that  under  our  Ooiutlta- 
tlon,  which  allows  an  appropriation  either 
by  means  of  a  ditch  or  canal  for  immediate 
irrigation  or  a  reservoir  for  storage  of  what- 
ever fiow  Is  diverted,  or  stored,  and  ben^- 
clally  used,  it  necessarily  follows,  when  such 
rl^t  Is  claimed  In  the  filing  statement,  as 
Is  the  case  In  at  least  one  of  Its  statements, 
and  the  facts  show,  as  It  la  claimed  they  do 
here,  that  a  double  filling  has  t>een  enjoyed, 
a  decree  therefor  Is  propCT.  We  cannot  con- 
cur In  this  reasoning.  Rather  do  we  think 
the  one  who  makes  such  a  claim  should  be 
required  to  put  his  finger  on  some  afflrmatire 
enactment  so  providing.  We  have  been  cited 
to  no  such  authority  In  our  statute,  and  can 
find  none.  By  necessary  construction,  the 
statute  which  provides  for  these  decrees  for- 
bids ttie  allowance  of  more  than  one  filling 
on  one  priority  in  any  one  year. 

By  section  4  of  the  act  of  1881  (Mills'  Ann. 
St  I  2408),  the  decree  must  award  priorities 
to  the  several  reservoirs  In  the  water  dis- 
trict to  each  according  to  the  time  of  Its 
construction  and  to  the  extent  of  Its  capacity 
for  storage  purposes,  and  by  section  0  (Mills' 
Ann.  St  S  2408)  the  reservoirs  must  be  sepa- 
rately numbered  In  consecutive  order  accord- 
ing to  the  date  of  priority  of  appropriation 
of  water  made  thereby.  Tbese  inrovlslons 
mean  that  to  each  reservoir  shall  be  decreed 
Its  respective  priority,  and  this  priority  en- 
titles the  owner  to  fill  the  same  once  during 
any  one  year,  up  to  Its  capacity,  and  re- 
stricts the  right,  upon  one  appropriation,  to 
a  single  fllllng  for  any  one  year.  A  double 
fllllng  In  effect  would  give  two  priorities  of 
the  same  date  and  of  the  same  capacity  to 
the  same  reservoir,  on  the  same  single  ap- 
propriation, which  is  Impossible  In  fact  and 
In  law,  and,  if  allowed,  would  violate  the 
fundamental  doctrine  of  the  law  of  approprla- 
tioQ — he  who  is  first  in  time  Is  first  in  right 
— by  making  a  Junior  superior  to  a  senior 
reservoir  approprlator.  Necesaarily  the  ca- 
pacity of  a  reservoir,  which  the  statute  ex- 
pressly says  is  the  extent  of  its  ai^roprla- 
tion,  is  what  the  reservoir  will  bold  at  one 
time,  not  wliat  can  be  stored  In  it  by  suc- 
cessive fillings;  otherwise  the  capacitor  would 
vary,  depending  not  on  what  the  rcBervoir 
win  hold,  but  on  how  many  times  it  can  be 
filled  in  one  year.  When  we  speak  of  the 
capacity  of  a  barrel  at  bottle«^  wc 
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number  of  gallons  or  ounces  it  will  hold 
when  filled  once,  not  many  times.  When  we 
ask  abont  the  capacity  of  a  room,  or  hall, 
w©  want  to  know  how  many  people  it  will 
hold  at  one  time,  not  how  many  may  be 
crowded  Into  It  during  the  course  of  a  year 
or  a  month.  The  llluatratlon  given  by  ap- 
pellee, that  the  volume  of  water  which  a 
ditch  may  take  In  one  season  is  not  Its  car- 
rying capacity  filled  once,  but  that  water  to 
such  capacity  may  be  run  throngh  the  ditch 
so  long  as  it  ifl  needed  to  irrigate  the  lands 
of  Its  owner,  is  not  pertinent.  An  appro- 
priation awarded  to  a  ditch  may  be  limited 
not  only  as  to  volume  by  its  carrying  ca- 
pacity, but  also  by  time— that  is,  the  uae  of 
water  through  It  Is  limited  by  Its  carrying 
capacity,  and  as  to  duration  by  the  necessity 
of  the  use — and  It  may  also  be  restricted  to 
some  particular  season  or  time  of  the  year. 
All  these  characteristics  do  not  apply  to  an 
aK>roprlation  for  storing  water  in  a  reser- 
voir. An  appn^rlation  acquired  by  building 
a  reservoir  and  storing  water  In  It,  and 
thereafter  using  It  on  lands.  Is  measoxBd  by 
Its  holding  or  storage  capacity.  The  Quanti- 
ty of  water  which  may,  In  any  one  year,  be 
lawfully  stored  therein  upon  one  appropria- 
tion, Is  not  the  number  of  cubic  feet  Uiat 
may  be  ran  Into  it  aa  the  result  of  8ncce»- 
slTC  Ollings  and  emptyings,  but  what  It  will 
hold  as  the  remit  of  a  single  milng.  While 
the  owner  of  a  ditch,  in  his  use  of  water.  Is 
not,  as  we  have  said,  restricted  to  Its  carry- 
ing capacity  once  filled,  but  may  use  water 
during  the  period  of  time  fbr  which  It  was 
appropriated,  80  long  as  he  has  need  of  It, 
tbe  appropriation  for  a  reservoir,  in  the  na- 
ture of  things.  Is  measured  by  the  quantity 
of  water  which  it  will  hold  at  one  filling. 
A  reservoir  apprc^rlatlon,  like  that  for  a 
canal,  cannot  be  made  to  do  double  duty. 
To  permit  a  double  filling  of  a  resen-olr  In 
any  one  year  on  one  appropriation,  as  against 
Junior  rights,  is  Just  as  obnoxious  to  the 
principle  mentioned  as  If  an  appropriation 
for  Immediate  Irrigation,  through  a  canal, 
after  it  had  been  applied  to  the  particular 
land  for  which  It  was  diverted,  was  then 
made  to  serve  other  lands.  Tbe  trial  court 
evidently  had  in  mind  the  foregoing  when 
it  added  to  the  decree  permitting  a  double 
filling  tbe  proviso  that  the  rights  of  Junior 
approprtators  should  not  be  thereby  affect- 
ed. If  this  proviso  has  any  significance  at 
all,  it  is,  expressed  concretely,  that  double 
fillings  shall  not  be  allowed  to  a  senior  reser- 
voir approprlator  in  any  one  year,  until  aft- 
er Junior  reservoirs  have  been  once  filled. 
The  proviso  therefore  virtually  neutralizes 
what  Is  claimed  for  the  preceding  clause. 
We  are  of  tbe  opinion  that  all  provisions  In 
the  decree  for  more  than  one  filling  of  reser- 
voirs in  any  one  year  are  wrong  and  should 
be  omitted  In  the  revision  thereof  which 
must  follow  tbe  remanding  of  the  cause. 

4.  Counsel  have  discussed,  on  tbe  one  side 
with  full  commendation,  <hi  the  other  with 


disapproval,  the  system  of  exchanges  be- 
tween Its  several  reservoirs  which  app^ee 
proposes  to  adopt  It  is  not  necessary  now  to 
explain  the  Ingenious  and  somewhat  compli- 
cated method  of  change  and  interchange  con- 
templated. We  are  left  in  doubt  as  to  wheth- 
er the  decree  really  purports  to  sanction 
such  system.  The  parties  seem  to  agree  that 
it  does.  If  It  is  to  be  so  Interpreted,  It  is 
wrong.  If  for  no  other  reason,  because  such 
Issues  have  no  place  in  this  proceeding.  The 
question  of  exchange  of  water  between  the 
same  or  different  owners  of  ditclies  or  reser- 
voirs Is  a  matter  wholly  foreign  to  the  object 
of  this,  and  Is  to  be  determined  in  some 
other  appropriate  proceeding  brought  for  that 
specific  purpose;  but,  If  such  issue  Is  prop- 
erly here,  Its  determination  was  wrong.  We 
do  not  attribute  to  the  Inventors  of  this 
scheme  a  design  to  obtain  an  undue  advan- 
tage over  other  aK>roprlator8 ;  but  If  socb 
system  of  exchange,  taken  In  connection  with 
other  parts  of  the  decree  In  favor  of  tbe 
owner  of  the  FossU  creek  reservoir,  is  pot 
Into  practice,  It  will  necessarily  convert  n 
Junior  Into  a  senior  rigbt  It  will  make 
many  of  the  reservoirs  of  appellant^  which 
were  built  and  used  for  storage  a  de<ade  be- 
fore Fossil  creek  reservoir  was  ctmcelved. 
subordinate  to  the  latter.  Mo  device  or  com- 
bination of  emtllances  tb&t  would  produce 
snch  a  flagrant  injustice  should  be  looked 
upon  with  fayor  or  sancttoned  by  a  court  of 
equity.  All  references  In  the  decree,  if  any, 
purporting  to  approve  or  dlsai^nnre  such  ex- 
changes, are  to  be  eliminated. 

S.  We  now  take  up  some  Important  ques- 
tions raised  by  assignments  on  the  part  of 
appellante  and  cross-asslgnmente  by  aiq;>el- 
lees  to  tbe  decree  pertaining  to  the  same  Fos* 
sll  creek  reservoir.  They  merit  separate 
consideration.  The  first  specification  by  ap- 
pellants Is  that,  under  the  stetemoit  of  its 
owner  and  tbe  findings  of  the  court  appel- 
lee made  two  distinct  appropriations  of  wa- 
ter for  this  reser\olr,  the  first  as  of  date 
March  5,  1901,  of  200  cubic  feet  per  second 
of  time,  the  second  of  date  October  22,  1901. 
of  the  same  volume;  whereas.  In  direct  con- 
tradiction of  such  statement  and  findlDg!>. 
the  decree  awards  the  entire  priority  of  400 
cubic  feet  per  second  as  of  date  March 
1901.  In  Its  brief  appellee  disclaims  any 
right  to  more  than  200  second  feet  of  priori- 
ty as  of  date  March  5th,  and  expressly  says 
that  it  claims  no  right  of  greater  diversion 
therein  adverse  to  any  appellant  for  the  sec- 
ond appropriation  of  200  second  cubic  feet 
earlier  than  October  22,  1901;  but  Insists, 
nevertheless,  that,  fairly  construed,  the  de- 
cree accords  with  ite  present  assertion  or 
claim.  In  view  not  only  of  this  concession, 
bnt  of  the  positive  findings,  tbe  decree 
should  be  definite  upon  these  points.  It  is 
now  not  merely  Indefinite,  hot  clearly  wrong. 
In  that  it  says  that  under  the  findings  the 
appellee  Is  entitled  to  one  appropriation  of 

the  eqtlre  volume  as  of  date  &,1M>1> 
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It  muBt  tbentoTB  be  modified  so  u  to  award 
two  aerate  appropriations  as  of  tbe  dates 
and  Tolmnea  specified  in  the  findings. 
.  6.  The  next  question  pertains  to  the  prior 
Tight,  as  against  appellants,  which  the  decree 
gives  to  Fossil  cree4c  reservoir  to  be  filled  by 
means  of  its  alleged  prior  appropriation  of 
the  water  of  the  Hottel  mill  race.  The  im- 
portance of  the  principle  of  law  inToIved  and 
the  value  of  the  contested  right  to  the  par^ 
ties  have  led  to  a  careful  consideration  of 
their  respective  arguments.  Before  this  spe- 
cial proceeding  was  instituted,  one  of  these 
appellees,  the  Cache  la  Poudre  Reservoir 
Company,  In  a  suit  In  equity  against  one  of 
these  app^ants,  tbe  Water  Bnpply  St  Storage 
Comiwny,  obtained  a  decree  which,  as  be- 
tween their  reservoirs  then  In  controven^, 
made  that  of  the  reservoir  company  senior. 
Reservoir  Company  v.  Water  Company,  2B 
Colo.  161,  53  Pa&  SSI,  46  L.  R.  A.  176,  71 
Am.  St  Rep.  131 ;  Id.,  27  Cola  632,  62  Pac. 

In  the  pending  proceeding  the  trial 
court.  In  enforcing  what  it  conceived  to  be 
tbe  doctrine  established  by  the  decision  In 
that  case,  determined  that  the  Fossil  creek 
reservoir,  owned  by  another  of  these  appel- 
lees, ttie  North  Poudre  Irrigation  Company, 
was  senior  to  all  the  reservoirs  of  appellants, 
though  the  latter  were  beneficially  used  for 
a  period  of  about  10  years  before  work  on  the 
Fonll  creek  structure  was  b^un.  In  the 
pending  litigation  that  decision  Is  res  adju- 
dicata  between  the  parties  to  tliat  action  who 
are  present  here  and  aa  to  the  reservoirs 
whose  conflicting  rights  were  then  deter- 
mined; but  It  is  not  res  adjudlcata,  even  be- 
tween those  parties,  with  req>ect  to  other 
reservoirs  owned  by  them,  and  not  in  any 
wise  conclusive  upon  any  other  parties  to 
this  proceeding.  Of  course,  under  a  similar 
state  of  facts  t>etween  the  same  or  ditterent 
parties  and  as  to  a  differesit  subject-matter, 
that  decision  would  be  followed  here  and  its 
rule  applied  not  because  of  the  principle  res 
adjudlcata,  but  stare  decisis.  Tbe  lower 
court  was  Impressed  with  the  apparent  in- 
justice of  giving,  out  of  the  waters  of  the 
same  stream,  a  preference  to  Fossil  cre^ 
reservoir  ahead  of  other  reservoirs  which 
were  bntlt  and  used  for  storage  years  before 
it  was  begun,  bat  felt  constrained,  as  we  have 
said,  to  follow  what  it  supposed  to  be  tbe 
settled  law  in  this  state.  To  a  full  under- 
standing of  that  case,  the  reported  opinions 
above  referred  to,  in  which  a  detailed  state- 
ment of  the  facts  are  given,  should  be  read. 

Briefly  stated,  however,  and  sufficiently  so 
for  our  present  purpose,  the  facte  were  that 
the  storage  company  had  made  an  appropria- 
tion for  storage  purposes  out  of  the  waters 
of  the  Cache  la  Poudre  river  earlier  In  time 
than  the  appropriation  made  by  tbe  reservoir 
company  from  the  same  source  of  supply. 
Between  the  respective  headgates  of  the  feed- 
er ditches  of  these  reservoirs,  that  of  the 
storage  company,  being  higher  up  the  stream 
than  that  of  the  reservoir  company,  was  the 
beadgate  of  the  Hottel  mill  race,  whereby 


bad  been  made  an  appropriation  for  milling 
purpoees  long  before  either  of  the  appr<^rla- 
tione  for  storage  purposes.  The  storage  com- 
pany always  had  recognized  the  superior 
right  of  tbe  mill  race,  and  In  fllling  Its  reser- 
voir had  allowed  that  appropriation  of  60 
cubic  feet  per  second  of  time  to  pass  down 
the  river  and  into  the  mill  race,  which,  after 
It  had  fulfilled  its  function  for  power  pur- 
poses, was  turned  back  Into  the  river.  Such 
being  the  conditions,  the  reservoir  company, 
befwe  the  storage  company  had  ever  divert- 
ed or  used  any  part  of  the  60  cubic  feet  be- 
longing to  tbe  milling  ctunpany,  built  Its 
reservoir  and  by  means  of  a  ditch,  whose 
headgate  is  below  the  point  of  discharge  of 
the  milling  company  ditch,  carried  water  and 
stored  It  In  its  reservoir  and  afterwards  used 
it  In  Irrigating  Its  lands.  Upon  this  state  of 
facts  we  held,  in  the  first  reported  <^inIon. 
since  it  ai^eared  from  the  complaint,  and  In 
the  second  opinion,  as  the  evidence  on  final 
hearing  sustained  Its  allegations,  that  the 
reservoir  company  had  made  the  first  appro- 
priation of  this  particular  volume  of  water 
and  was,  as  to  the  same,  an  approprlator 
prior  to  the  storage  company,  though  the  lat- 
ter may  have  been,  and  doubtless  was,  as 
against  the  reservoir  company,  and  as  to  all 
other  waters  of  the  stream,  a  senior  appro- 
prlator. This  essential  and  vital  fact  of 
priority  was  the  turning  point  in  the  case, 
and,  because  the  reservoir  company  was  the 
prior  approprlator,  we  held  that,  after  Its 
right  to  this  60  cubic  feet  of  water  had  be- 
come vested,  the  milling  company,  by  volun- 
tarily, temporarily,  or  permanently  abandon- 
ing a  part  or  all  of  its  appropriation,  or  by 
contract  with  tbe  storage  company  to  ttiat 
end,  might  not  divest  such  senior  right  of  tbe 
reservoir,  and  confer  it  on  the  storage  com- 
pany. All  general  declarations,  or  statements 
In  tbe  opinion  must  be  taken  in  connection 
with  the  facts  of  that  case.  It  was  not  there 
decided,  or  intended  to  be  decided,  that  one 
who  had,  subject  only  to  the  superior  right  of 
the  milling  company,  made  an  appropriation 
for  storage  purposes  from  the  river  above 
the  mill  race,  and  before  any  one  below  the 
point  of  Its  discharge  had  acquired  rights 
to  the  return  waters,  was  Junior  to  the  lat- 
ter as  to  such  returned  volume.  Much  less 
was  it  decided  (which  is  appellees*  present 
contention)  that  the  reservoir  company  or  any 
ottier  person  might  thereafter  make  an  ap- 
propriation of  water  for  storage  purposes 
through  ditches  taking  water  out  of  the  river 
below  tbe  tali  race,  and  thereby  acquire  a 
priority  over  reservoirs  for  which  appropria- 
tions had  theretofore  been  made  by  means  of 
ditches  whose  point  of  intake  on  the  river 
was  above  the  headgate  of  the  mill  race, 
where  such  earlier  appropriations  above  the 
mill  race  were  made  subject  only  to  the 
rigbta  of  the  milling  company  and  that  of  the 
reservoir  company  for  the  benefit  of  Ite  par^ 
tlcular  reservoir  then  In  controvert. 

When  we  said  there  that  the  storage  com- 
pany might  not,  as  against  the  reservoir  «hd- 
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p&ny,  for  Its  reeervolr  then  In  qnefltlon,  take 
this  60  cubic  feet  of  water,  thlt  was  not 
equivalent  to  saying  that  It  had  no  right 
whatever  thereto.  The  effect  of  the  holding 
was.  not  that  as  to  sncb  T<dame  the  storage 
company  had  no  right  at  all  and  never  conld 
acquire  any,  bat  that  until  the  resorvolr  of 
the  reservoir  company  was  filled  the  storage 
company  might  not  intercept  any  ot  the  mill 
race  flow.  Under  the  fondam^tal  law  at 
flocb  priorities,  IC  the  storage  company  made 
an  appropriation  from  the  river  of  a  givoi 
volume,  ai  It  bad,  though  U  was  Jonlor  to 
tbat  of  the  reservoir  company  for  Its  parttcn- 
lar  reservoir,  it  became  senior  as  to  all  ttie 
waters  of  the  river,  induding  tiie  09  feet,  ir- 
respective of  the  location  of  Its  taeodgate  with 
reference  to  the  miU  race,  aa  against  all  sob- 
eeqnent  approprlators  who  divert  water  from 
the  same  stream  tor  storage  pnrposea,  wheth- 
er th^  take  it  oat  above  ax  below  the  mill 
race.  This  part  of  the  decree  proceeded  1^K» 
the  theory,  deduced  by  the  trial  court  from 
onr  former  dedrion,  that,  wbeu  the  reswvolr 
company  made  tttf  appropriation  by  dlvertli^ 
water  at  a  point  below  the  mill  race,  00  coble 
feet  of  wator  thereby  became  eegr^ated  from 
the  river  and  was  reserved  for  all  time  to 
fl4)proprl8tlcn8  then,  and  thereafter  to  be, 
made  below  tbat  point,  and  never  coold  be 
ntlllzed  by  apprc^riatcna  above  the  mill  race, 
even  though  their  reservoirs  were  constructed 
and  used  years  before  sach  lower  ones  were 
started.  Fairly  ctm^ered,  aa  It  shonld  be, 
with  refermce  to  llie  facts  ot  the  particular 
case,  we  do  not  think  tbB  dedsim  susceptible 
of  the  constmetlon  which  the  court  below 
and  appellee  here  put  npon  It;  .but.  If  it  is, 
it  is  to  be  qualified  by  the  views  hordn  ex- 
pressed. 

That  part  (tf  the  decree  therefore^  as  to 
«K»lled  Hottd  mill  race  priori^,  giving, 
as  against  all  reservoirs  ftirther  up  the 
stream,  a  sopwior  rl^t  to  the  Fossil  credc 
reservoir,  must  be  modified.  As  to  the  reser- 
voirs Indaded  In  the  former  action,  that  de- 
cision, being  res  adjudlcata,  is  controlling 
here  between  the  parties  to  that  salt  As  be- 
tween other  parties,  and  the  same  parties 
reepecttng  their  other  reservoirs,  if  any,  it  Is 
not  binding;  The  relative  rights  of  sncb  oth- 
«r  reservoirs  are  to  be  determined  by  the 
application  to  the  facts  of  the  given  case  of 
tlx  well-recognlzcd  doctrine  of  the  law  of 
fl^q>roprlation,  "first  in  time,  first  in  right,** 
VDlnflnenced  that  dedslon,  except,  of 
Q>orae  (ud  on  the  ground  of  stare  dedsls), 
where  the  f&cts  are  snbstantlaUy  the  same  aa 
there.  The  foregoing  views  adversely  dis- 
pose of  !U)pellee*s  cross^sslgnment  of  error 
that  Its  i^ts  to  the  Hottel  mill  race  priority 
are  not  sufficiently  guarded,  and  to  appel- 
lants assignment  directed  against  the  action 
of  the  trial  court  In  holding  that  the  former 
equitable  suit  settled  the  omtroTersy  between 
the  rival  reservoirs  there  considered. 

7.  Anwllants  argue  that  the  court  erred  in 
giving  too  early  a  date  to  the  priority  award- 
«d  to  tlie  Tifl^"""'  &  Weld  Beservidr  Com- 


pany  for  its  reeervolr.  It  would  serve  no 
ua^ol  purpose  to  review  the  pwtinent  evlr 
dmce.  Color  is  given  to  this  cootoitlon 
the  filing  statement,  in  wliidi  a  later  date  Is 
claimed  than  the  one  allowed;  but,  omsider- 
ing  all  the  evidence  bearing  on  the  inception 
of  the  enterinrlse  and  tlie  ensuing  wo^  oC 
constroctlng  tbe  necessary  apfdiances  to  per 
feet  the  aM>ropriatlont  we  do  not  feel  Jnstl- 
fled  in  saying  that  the  court  made  a  mlstafcew 
The  decree  will  not  be  changed  In  tbat  r^ard. 

8.  The  court  found  tiiat  a  valid  appropria- 
tion had  been  made  tar  MitduU  Lakes,  a 
series  of  five  small  reservoirs,  and  gave  a  de- 
cree accordingly.  Aa  we  read  tbe  record, 
these  lakes  are  used  for  propagating  fish,  not 
for  any  purpose  within  tlw  purview  of  tiie 
statute  on  which  this  proceeding  Is  founded, 
except,  [>erbape,  as  to  reservoir  Mo.  1,  water 
from  which  tbe  court  aEvarmtly  thought  had 
been  used  to  Irrigate  about  15  acres  of  land. 
The  decree  should  be  modified  by  omitting 
any  award  for  straage  purposes  to  Qiese 
lakes,  except  for  Na  1,  and,  as  to  tiiat.  tbe 
decree  will  not  be  altered. 

9.  By  ibi  cross-assignments,  aiv>dlee 
North  Poudre  Irrigation  Company  qoestlons 
the  correctness  of  the  decree  by  wtiicb  cer- 
tain priorities  wwe  awarded  to  appellant 
the  Water  Siq^ly  &  Storage  Company,  for 
Bichards  and  Ourtls  Lake  reservoirs.  We 
think  the  ot^ectloa  interposed  is  good.  If  ap- 
pellee%  statement  of  tiie  evidence  on  which 
the  decree  is  based  la  correct,  and  our  inr 
vestlgation  taids  to  confirm  it,  and  appd- 
lants  do  not  point  out  wlmeln  it  Is  wnmg,  no 
valid  BH>ropriatlon  of  water  from  a  natural 
stream  was  nnde  for  eithw  of  these  res^ 
volrs  for  stcnrage  purposes.  A  priwity  thwe- 
for  is  sought  on  tbe  strength  ot  a  temporary 
storing  of  water  £br  immediate  irrigation, 
which  the  storage  company  had  the  right  to 
divert  to  irrigate  its  lands  in  virtue  ot  its 
ownenhip  of  stock  in  a  dttcb  company  which 
had  a  decree  for  so-called  direct  irrigatl<m. 
In  other  words,  these  are  what  counsel  calls 
"stodc  filling  reservoirs,'*  temporary  rec^ta- 
cles,  forming  part  «f  a  omtlnuoas  conduit 
for  carnring  water  flmn  tlw  stream  directly 
to  Irrigate  lands.  This  brandi  oX  tbe  decree 
is.  In  principle,  like  tliat  ctmtfdered  In  Finl^y 
V.  New  Cache  la  Poudre  Irrigation  Omviany, 
98  Pac.  178,  an  appeal  from  tlds  same  decree 
decided  at  this  term,  wher^  we  htiU  tiut  a 
decree  for  stwage  purposes  oa  such  a  state 
of  facts  was  impcapa.  Fcdlowing  that  deci- 
sion, the  subdlvisloii  of  the  decree  for  these 
two  reservoirs  must  be  held  unwarranted  and 
should  be  stridEOi  out 

From  the  foregoing  it  ft^ows  that,  upon  tbe 
asslgnmoita  and  cross-asslgnmente  ot  error 
hereinabove  diacassed,  the  general  decree 
must  be  modified  and  corrected  in  accordance 
with  the  omcluslons  reached  and  stated  by 
us.  The  cause  is  remanded  for  that  purpoae 
to  the  district  court 

Beversed  and  remanded. 

STBELK,  a  J.»  and  GABBEBT,  7,  coocor. 
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LAWSON  T.  SPBAOUB. 
(Sapnme  Ckmrt  oi  WoUnston.  Dee.  20, 1908.) 

1.  Ybkdob  and  Pdsobaskb  (f  214*)— Yaudi- 
TT  OF  CoNTBACT— Ambiguous  Contbact. 

Where  plaintiff  contracted  to  purcbajse  cer- 
tain lots  for  $30,000,  but  the  required  payments, 
as  specified,  aggregated  $38,000,  the  contract  be- 
ing thereafter  assigned  to  defendant  for  a  con- 
sideration of  ¥5,600,  itayable  when  the  owner  de- 
liTozed  the  deeds,  the  contract  was  so  ambiga- 
onB  u  to  die  price  that  tb«  usignee  would  not 
be  liable  to  plaintiff  for  the  9MW  on  his  fail- 
ore  to  take  the  lots  at  the  time  appointed  for 
ciosing,  unless  he  was  informed  b;  the  owner  as 
to  the  exact  purchase  price. 

TEd.  Xote.— For  other  cases,  see  Vendor  jmd 
Purchaser,  Dec.  Dig.  I  214.*] 

2.  Plbadxho  d  214*)— DncuBKBi  — Asias- 
aions— ConoLuszoNS. 

Where  the  contract  sued  on  is  set  ont,  it 
most  speak  for  itself,  and  a  demurrer  to  the 
complaint  does  not  admit  the  pleader's  conclu- 
sions therefrom. 

[Bd.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  |  527;  Dec.  Dig.  |  214.*] 

8.  PiUDiKo  (I  214*)— AcnoNS  —  OonnBuo* 

TION  or  GOKTBACT. 

Where  tiie  contract  sued  on  is  set  out  In 
the  complaint,  the  court  on  demurrer  thereto 
must  construe  It  independent  of  the  pleader's 
Goueludions  therefrom. 

[Ed._Note.— For  other  cases,  see  Pleading 
Cent  Dig.  1 627 ;  Dec.  Dig.  I  214.*] 

4.  Pbihcipai.  and  Aqkwt  (8  189*)— Rights  or 
Tbibo  Perbons— Actions  Against  Pbinoi- 
fal— Plkading— Eleotioh  of  Agency. 
Where  the  writing  appears  on  its  face  to 
be  the  contract  of  the  agent  only,  it  mast  be 
declared  on  as  made  by  the  principal  through 
the  agent,  and,  where  the  assignment  of  a  land 
contract  to  defendant  was  signed  by  another 
merely  as  agent,  and  the  only  aliegation  whidi 
attempted  to  connect  defendant  with  it,  in  an 
action  against  him  by  the  principal  was  that 
defendant  agreed  to  pay  plaintiff  a  sum  in  con- 
sideration of  the  assignment,  the  allegations 
were  insufficient  to  show  defendant's  liability  on 
the  contract. 

[EkL  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  |  713;  Dec.  Dig.  {  m*] 

Sw  Plkadinq  (8  8*)— Conclusions— Effecf  of 
Contbact.  . 

Wtiere  the  contract  sued  on  and  another  in- 
strument referred  to  therein  and  made  a  part 
thpreof,  both  of  which  were  pleaded,  sliowed 
that  defendant  was  to  receive  a  good  title  to 
land  he  agreed  to  purchase,  an  averment  that 
he  agreed  to  accept  the  title  as  shown  by  the 
abstract  furnished  was  a  mere  condusion  of  the 
pleader. 

[Ed.  Note.— For  other  eases,  see  Pleading, 
Cent  Dig.  |  18;  Dec  Dig.  S  8.*] 

e.  Yendob  and  Pubchaseb  (}  214*)  —  Pes- 

FOBHAHCB— TiTUB  OF  YlHOOBr— MABKVEABZJC 

Title. 

Where  plaintiff  assigned  his  right  to  pur- 
chase lots  to  defendant  in  consideration  of  a 
sum  payable  when  the  deeds  were  delivered  by 
the  vendor,  defendant  to  receive  a  good  title 
thereto,  but  the  vendor  did  not  own  a  part  of 
the  lots,  defendant  would  not  be  liable  to  plain- 
tiff for  his  failure  to  accept  the  lots,  and  need 
not  offer  to  perform  his  part  of  the  contract ; 
he  being  entitled  to  a  maAetable  title. 

TEd.  Note^E*or  other  cases,  see  Vendor  and 
Purchaser,  Dea  Dig.  {  214.*] 

Appeal  from  Siverlor  Court,  King  Coaaly ; 
MitcbeU  OUUam,  Jndge. 


Action  b7  C.  B.  Lawson  against  C.  W. 
Spragiie.  From  a  Judgment  of  dismissal  on 
demorrer  to  the  complaint  plaintiff  appeal- 
ed. Affirmed. 

Flueck  ft  Bebb,  for  appellant  Hastings  ft 
Stedman,  for  respondent. 

HADOiT,  a  J.  This  is  an  action  to  re- 
corer  the  snm  of  95,600  from  the  defendant 
The  cause  was  determined  helow  on  demur- 
rer to  the  con^lalnL  Tbe  donurrer  allied, 
among  other  things,  that  the  avraments  of 
flie  complaint  are  insnfflcient  to  constitute  a 
cause  of  Bcti<Ht  against  tbe  defendant  The 
demurrer  was  sustained,  and,  for  want  of 
further  pleading,  the  action  was  dismissed. 
The  plaintiff  has  appealed. 

TbB  material  contents  <tf  tiie  complaint,  as 
briefly  stated  as  ptacUcable,  are  as  follows: 
It  Is  alleged  that  on  September  12,  1906,  the 
appellant  became  possessed  of  a  valuable 
r^ht  which  was  ertdenced  by  a  written  In- 
Btrnment  of  that  date  as  follows:  "Receiv- 
ed from  C.  B.  LawBon  the  sum  of  $1,000.00 
(one  thousand  dollars)  to  apply  on  contract 
for  the  purchase  price  of  lots  7,  8,  9,  10,  11 
ft  12,  Blk.  106,  D.  T.  Denny's  1st  Add.  to  No. 
Seattle,  Washington.  Tbe  full  purchase  price 
of  said  property  to  be  $80,000.00  payable  as 
folloira:  $15,000.00  cash  in  band  on  delivety 
of  title  (including  tbe  amoimt  of  this  re- 
ceipt) and  the  balanc&  Purchaser  to  assume 
ttiat  $8,000.00  Mtg.  running  one  ft  two  years 
from  last  Mar^  at  6jf  and  give  second  mort- 
gages and  notes  as  follows :— Lots  7— $3,000, 
8-42,000,  0-$2,000,  10— $2,000,  11— $3,000, 
and  12,  $8,000;  payable  tn  one  and  two  years 
from  date  at  ijl  Interest  equal  amounts,  with 
Intwest  on  deferred  payments  at  7  per  cent 
per  annum  until  paid.  Tbe  said  purchaser 
Bball  be  furnished  a  complete  abstract  show- 
ing good  and  sufficient  title  to  said  propev- 
ty,  and  be  allowed. ten  days  for  examination 
thereof;  whereupon  be  agrees  to  complete 
tbe  purchase  in  tbe  manner  and  upon  the 
terms  herein  and  that  in  case  of  his  failure 
to  do  so,  the  said  snm  of  money  hereby  re- 
ceipted for  shall  be,  at  the  option  of  the  un- 
dersigned, forfeited  as  liquidated  damage. 
It  is  further  agreed  that  in  tbe  event  or 
failure  to  convey  good  and  snfQclent  title 
within  30  daya  from  tbe  date  hereof,  tbe  said 
sum  of  money  shall  be  refunded.  Time  la  tbe 
essence  of  this  contract  T.  Berte  Smith. 
Seller.  Subject  to  tbe  owner's  approval,  I 
hereby  agree  to  the  above  provisions.  C  E. 
Lawson,  Purchaser."  It  Is  next  averred  that 
on  September  29,  1906,  tbe  ai^ellant,  for  a 
valuable  consideration,  sold  and  assigned  to 
the  respondent  all  of  appellant'B  Interest  In 
the  foregoing,  ■  and  delivered  to  respondent 
with  the  assignment  a  written  opinion  of  ti- 
tle, a  copy  of  which  Is  attached  to  tbe  com- 
plaint, together  with  a  complete  abstract  of 
title  to  the  premises..  It  Is  further  averred 


«For  othM  oaaw  see  same  toplo  and  section  NUHBBir  In  Dwl  A  Am.  Digs.  IMT  to  date,  ft  Reporter  Indexes 
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that  the  consideration  which  re^ndent 
agreed  to  pay  for  such  transfer  was  set  forth 
In  a  written  agreement  as  follows:  "Seattle, 
Wash.  Sept  29,  1906.  For  and  In  considera- 
tion of  the  sum  of  five  hmvlred  dollars  I, 
the  under^gned,  C.  E.  Lewson,  hereby  sell, 
assign  and  transfer  to  C.  W.  Sprague,  all 
my  right,  title  and  Interest  in  and  to  the 
annexed  receipt  and  contract  It  Is  under- 
stood and  agreed  that  the  assignee  here- 
in shall  pay  to  said  C.  E.  Lawson  the  sum  of 
Ave  thousand  and  Ave  hundred  ($5,500) 
dollars  In  addition  to  the  consideratltm 
herein  above  named.  When  the  deed,  cov- 
ering the  property  named  In  said  attach- 
ed receipt  to  wit:  Lots  7,  8,  9,  10,  11,  12, 
block  106,  D.  T.  D.  Denny's  First  addition  to 
North  Seattle,  Washington,  shall  have  been 
delivered  by  T.  Berte  Smith  and  wife  to  'said 
C.  W.  Sprague  or  his  assigns ;  It  being  un- 
derstood that  said  sum  of  five  thousand  and 
five  hundred  dollars  ($5,500)  shall  be  paid  up- 
on the  comsummatlon  of  the  transfer  con- 
templated In  said  receipt  O.  B.  Irfiwson. 
n.  Q.  Fisher,  Agent"  It  is  alleged  that  the 
receipt  referred  to  In  the  foregoing  memor- 
andum Is  that  given  by  Smith  to  appellant, 
a  copy  of  which  is  hereinbefore  set  out ;  that 
by  further  agreement  with  respondent  the 
8th  day  of  October,  1906,  was  fixed  as  the 
time  when  appellant's  vendor  should'  con- 
summate the  transfer  to  rei^ndent  and  that 
on  said  day  the  appellant's  vendor,  by  his 
duly  authorized  agent  was  present  at  the 
time  and  place  designated  by  the  respondent, 
and  had  In  his  possession,  and  was  ready  and 
willing  to  deliver  to  respondent,  a  deed  duly 
executed  conveying  the  premises  to  re^ond- 
ent ;  that  respondent  failed  to  appear  at  said 
time  and  place,  and  failed  to  make  tender  of 
the  purchase  price,  or  to  claim  delivery  of  a 
deed,  and  has  at  all  times  since  so  failed; 
that,  by  reason  of  the  foregoing,  the  sum  of 
$5,600  became  due  and  payable  on  October 
8,  1906,  and  Judgment  la  demanded  for  that 
sum,  with  Interest 

The  question  to  be  considered  here  is 
whether  the  foregoing  facts  as  stated  con- 
stitute a  cause  of  action  against  the  re- 
spondent We  think  at  least  some  of  the  ob- 
jections to  the  sufficiency  of  the  complaint 
which  are  discussed  In  respondent's  brief 
must  be  held  to  sustain  the  judgment  be- 
low. In  the  first  place.  It  will  be  observed 
that  the  first  written  instrument  above  set 
forth  states  in  one  place  that  the  full  pur- 
chase price  for  the  land  Is  $30,000,  but  in 
that  part  of  the  instrument  which  specifies 
how  the  payments  shall  be  made  It  appears 
that  the  required  payments  aggregate  $38,000. 
It  is  therefore  evident  that  the  contract  Is 
so  ambiguous  and  Indefinite  that  the  pur- 
chaser and  particularly  the  assignee  of  the 
purchaser,  who  must  refer  to  the  written  In- 
strument as  the  foundation  of  all  his  rights 
In  the  premises,  was  not  advised  what  sum 
he  should  tender  to  the  owner,  particularly 
by  way  of  executed  notes  secured  by  second 


mortgages,  and  it  Is  not  alleged  that  the  re- 
spondent was  more  definitely  advised  by  de- 
mand from  the  owner  or  otherwise.  In  view 
of  the  aforesaid  ambiguity,  until  It  is  shown 
that  the  respondent  was  definitely  advised 
as  to  the  actual  Intention  with  reference  to 
the  purchase  price,  he  should  not  be  held  to 
be  in  default  under  the  option,  to  the  extent 
of  making  him  now  personally  liable  to  ap- 
pellant 

Again,  it  win  be  remembered  that  the  re- 
spondent's relation  to  this  matter  arises 
wholly  from  an  alleged  assignment  of  the 
purchaser's  option,  and  the  allegation  is 
made  that  respondent  executed  the  second 
written  instrument  set  out  above,  which  pur- 
ports to  contain  a  promise  to  pay  the  appel- 
lant $5,500  more  under  certain  conditions 
therein  named.  The  agreement  shows  upon 
Its  face,  however,  that  it  was  not  made  by 
re^ndent  bims^f,  as  it  was  not  signed  by 
him.  It  bears  the  signature  of  "R.  O.  Fish- 
er, Agent"  but  there  Is  no  allegation  in  the 
complaint  that  Mr.  Fisher  was  the  agent  of 
the  respondent;  that  he  acted  In  re^nd- 
ent's  behalf;  that  he  had  authority  to  do 
so;  that  he  signed  the  Instrument  for  re- 
spondent; or  that  be,  as  agent  Intended  to 
bind  the  latter.  The  only  attempt  to  connect 
respondent  with  It  Is  by  the  following  allega- 
tion: "And,  as  a  further  consideration  for 
said  assignment  Bald  defendant  on  the  said 
date  agreed  to  pay  to  said  plalntUFs  the  sum 
of  $5,500  In  accordance  with  the  terms  of 
memorandum,  true  copy  of  which  is  set  out 
below,  which  was  then  and  there  »ecuted." 
It  Is  pertinently  observed  by  respondent's 
counsel,  however,  that  the  above  averment  is 
simply  the  pleader's  conclusion  as  to  the  le- 
gal effect  of  the.  Instrument  which  is  specifi- 
cally and  fully  set  out  The  contract  being 
set  out.  It  must  speak  for  itself,  and  the  de- 
murrer does  not  admit  the  pleader's  legal 
conclnsions  concerning  it  The  court  must 
construe  its  effect  Independently  of  the  plead- 
er's Interpretation  of  It  ".Where  the  con- 
tract Is  in  writing  and  appears  on  its  face  to 
be  the  personal  contract  of  the  agent  only,  it 
must  t>e  declared  on  as  made  by  the  prin- 
cipal through  the  agent"  16  Enc.  PI.  &  Pr. 
p.  901.  See,  also,  Buffalo  Catholic  Institute 
V.  Bitter,  87  N.  T.  250 ;  Bonnell  v.  Griswold. 
68  N.  Y.  294;  Fenn.  Mut  Life  Ins.  Co.  v. 
Conoughy,  64  Neb.  123,  74  N.  W.  422.  la 
the  last-named  case  the  following  observa- 
tions of  the  court  we  think  are  particularly 
apt  here:  "This  count  of  the  petition  does 
not  state  a  cause  of  action  against  the  insur- 
ance company.  It  does  not  appear  upon  the 
face  of  the  check  or  by  any  other  averment 
In  the  petition  that  Schmidt  was  the  general 
agent  of  the  Insurance  company,  nor  for 
whom  he  was  general  agent,  and,  if  the  lan- 
guage of  the  petition  could  be  construed  as 
equivalent  to  an  express  averment  that 
Schmidt,  when  he  drew  this  check,  was  then 
and  there  the  general  agent  of  the  Insurance 
company,  still  the  petition  Is  fatally  defec- 
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tire,  became  It  contalne,  no  aTerment  that 
Scbmldt  Intended  to  bln<l  lila  in1n<Apal 
the  drawing  of  this  check,  nor  that  It  waa 
drawn  In  connection  with  his  principal's  busi- 
ness, nor  that  he  had  any  anthorll7  to  bind 
his  prlndpal  hy  the  drawing  of  bills  of  ex- 
change. So  far  as  the  petitlcm  dtecloses,  the 
check  soed  npon  Is  the  Individual  omtract  of 
Schmidt  The  words  'General  Agmt,*  tol- 
lowiiv  his  signature  tm  the  check,  are  de- 
acrlptlo  perscmee,  and,  if  conjectnres  and  in- 
ferences are  to  be  indulged,  then,  so  far  as 
tbla  count  of  the  petition  dlstdoses,  Schmidt's 
principal  might  hare  been  the  American  Na- 
tional Bank."  It  foTtlminore  appears  tiova 
the  complaint,  by  the  attoniey's  opinion  con- 
cerning the  title,  a  copy  of  whldb  is  attach- 
ed to  the,  complaint  and  made  a  part  of  It, 
that  the  appellant's  vendor  could  not  carry 
out  the  terms  of  the  original  contract,  for 
the  reason  that  four  of  the  lots  described  in 
that  agreement  are  shore  lands  under  the 
waters  of  Lake  Union,  the  title  to  which  was 
in  the  state  of  Washington.  It  Is  true  that 
the  bare  averment  is  made  that  the  respond- 
ent agreed  to  accept  the  title  as  exhibited  in 
the  attorney's  opinion.  But  that  Is  another 
statement  of  a  l^al  conclusion  as  the  plead- 
er's Interpretation  of  the  effect  trf  the  written 
inst'mment.  The  Instrument  to  which  re- 
spondent is  alleged  to  have  been  a  party  re- 
cites that  he  shall  pay  appellant  when  the 
deed  conveying  the  property  shall  have  been 
delivered  appellant's  vendor  to  appellant 
or  his  assigns,  and  that  the  payment  shall  be 
made  '*^3pon  the  consummation  of  the  trans- 
fer contemplated  in  said  receipt"  The  trans- 
fer contemplated  In  the  receipt  mentioned  is 
described  therein  as  the  ccmveyance  of  "good 
and  sufficient  title  within  thirty  days  from 
the  date  hereof."  The  context  of  the  com- 
plaint, including  the  alleged  written  Instru- 
ments, therefore  shows  that  respondent  was 
to  receive  "good  and  sufficient  title,"  and  any 
averment  to  the  contrary  effect  la  a  mere 
conclnslon.  The  vendor  was  therefore  not  In 
position  to  convey  the  lots  to  either  the  ap- 
pellant or  to  the  latter's  assignee,  the  re- 
spond«it  herein.  Under  such  circumstances, 
a  tender  or  offer  to  perform  on  respondent's 
part  would  have  been  a  useless  ceremony, 
and  bis  failure  to  do  so  cannot  be  made  the 
haals  of  recovery  in  behalf  of  appellant  on 
the  theory  that  rrapondeot  was  in  default  in 
such  a  way  as  to  render  his  alleged  promise 
to  pay  appellant  an  absolute  obligation.  Re- 
spondent was  entitled  to  a  marketable  title 
to  all  the  lots,  a  thing  which  appellant's  ven- 
dor could  not  deliver,  and  respondent  could 
therefore  withdraw  without  beii^  undor  any 
further  obligations  In  the  pr^itses.  Owen  v. 
Henderson,  16  Wash.  S9,  47  Pac.  215,  68  Am. 
St.  Rep.  17;  Landers  v.  Mclntyre,  8  Wash. 
203,  3S  Pac.  1095 ;  Ankeny  v.  Clark,  1  Wash. 
649,  20  Pac;  583. 

For  the  foresting  reasons,  we  think  the 


court  did  not  err  in  Kiatalninc  Uie  demurrer 
to  the  complaint,  and  the  Judgment  is  af- 
firmed. 

FULLERTON.  DUNBAB,  OaOW,  and 
MOUNT,  33^  concur. 


STATEI  ex  tel.  CASCADE  &  CO.  et  al.  v. 

SUPERIOR  COURT  et  al. 
(Supreme  Ooart  of  Washhvton.  Jan,  St  1900.) 

MonopOLiKa  (I  16*)— GoKBXHAnosa  Pbohib- 

irKD— Tbahbpobtation. 

NotwitbsUodioK  Const  art  12,  14,  16, 
22.  prohibiting  a  rauroad  corporation  from  con- 
Boiidatiag  its  wtoek,  property,  or  frandilses  witt 
another  railroad  corporation  owning  a  compet- 
ing line,  etc.,  and  notwithstanding  the  federal 
antl-truat  act  (July  2,  1800,  c.  647,  26  Stat  200 
[U.  S.  Comp.  St  1001,  p.  3200]),  declaring  Ille- 
gal every  combination  In  restraint  of  Interstate 
commeroe,  etc,  two  parallel  and  competing  rail- 
road companies,  each  continuing  Its  individual 
identity,  organization,  and  control,  may  aub- 
Bcribe  for  the  capital  stock  of  a  newly  created 
railroad  company  to  build  a  line  which  opeoB 
and  serves  additional  territory,  and  may  con- 
tribute the  necessary  funds  for  the  construction 
of  the  new  line. 

[Ed.  Note.— For  other  cases,  see  Monopolies, 
Dec  Dig.  8  16.*] 

Certiorari  by  the  state,  on  the  relation 
of  the  Cascade  Railroad  Company  and  oth- 
ers, against  the  Superior  Court  for  Skam- 
ania county  and  others,  to  review  a  pre- 
liminary judgment  entered  In  a  proceeding  to 
condemn  land  for  a  railroad  right  of  way. 
Judgment  affirmed. 

W.  W.  Cotton,  Arthur  C  Spencer,  and 
Ralph  E.  Moody,  for  relators.  Carey  ft  Kerr, 
for  respondentsL 

CROW,  J.  In  June,  1907,  tlie  Portland  ft 
Seattle  Railway  Company,  a  corporation, 
filed  its  petition  in  the  superior  court  of 
Skamania  county,  against  the  Cascade  Rail- 
road Company,  a  corporation.  New  York 
Trust  Company,  a  corporation,  and  the  Ore- 
gon Rallnwd  ft  Navigation  Company,  a  cor- 
poratiw,  and  others,  as  defendants,  to  con- 
demn and  appropriate  a  right  of  way  over 
certain  real  estate.  After  the  entry  of  the 
preliminary  decree  adjudging  a  public  use, 
the  abOTfr-named  defendants,  as  relators,  ap- 
plied to  this  court  for  a  writ  of  certiorari; 
and,  the  writ  having  been  issued,  the  de- 
cree^ is  now  before  us  for  review. 

On  the  preliminary  hearing  the  superior 
court  found  that  the  Portland  ft  Seattle  Rail- 
way Company  was  a  duly  organised  corpora- 
tion ;  that  Its  capital  stock  had  been  regular- 
ly subscribed;  that  It  possessed  the  power 
of  eminent  domain ;  and  that  the  attempted 
use  for  which  It  sought  to  appropriate  the 
land  was  public  From  the  evidence  It  ap- 
pears that  49.995  of  the  50,000  shares  of 
capital  stock  of  the  Portland  ft  Seattle  Rail- 
way Company  were  subscribed  by  C.  M. 


•For  other  cases  wtm  lame  tople  and  section  NUMBER  in  Dec  ft  Am.  Digs.  1M7  to  date,  *  Reporter  Indexes 
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Lerey,  trustee ;  that  lie  was  president  of  the 
company;  that  be  had  been  instructed  to 
hare  the  company  incorporated  and  to  sub- 
scribe for  the  stock  as  an  enterprise  In  which 
the  Northern  Pacific  Railway  CJompany  and 
the  Great  Northern  Railway  CJompany  were 
to  become  Jointly  interested  as  stockholders ; 
that  he  received  anch  instructions  from  the 
president  of  the  Northern  Pacific  Railway 
Company,  of  which  company  Levey  himself 
was  third  vice  president;  that  the  NorHiem 
Pacific  Railway  Company  Is  a  Wisconsin 
corporation,  while  the  Great  Northern  Rail- 
way Company  is  a  Minnesota  corporation; 
that  the  Northern  Pacific  Railway  Company 
and  the  Great  Northern  Railway  Company 
were  the  beneficial  owners  of  the  49,995 
shares  of  stock  so  subscribed  by  C.  M.  Levey, 
trustee,  each  owning  one-halt  thereof;  and 
that  the  Northern  Pacific  Railway  Company 
and  the  Great  Northern  Railway  Company 
contributed  the  necessary  funds  for  the  con- 
struction of  the  Portland  &  Seattle  Railway 
Conq}any,  under  a  construction  contract  Into 
which  it  had  entered  with  contractors  Selma 
it  Shields.  The  relators,  citing  sections  14, 
16,  and  22,  art.  12,  of  our  state  Constitution, 
and  the  act  of  Congress  of  July  2,  1890,  c. 
647,  entitled  "An  act  to  promote  trade  and 
commerce  against  unlawful  restraints  and 
monopolies"  <26  Stat.  20^  [U.  S.  Comp.  St 
1901,  p.  3200]),  commonly  known  as  the  "Antl- 
Trust  Act,"  contend  that,  by  the  organiza- 
tion and  construction  of  the  Portland  &  Seat- 
tle Railway  Company  in  the  manner  above 
mentioned,  that  company  (the  Northern  Pa- 
cific Railway  Company)  and  the  Great  North- 
em  Railway  Company  have  violated  the 
above-mentioned  sections  of  the  Constitution 
of  the  state,  and  also  the  anti-trust  law,  and 
that  the  Portland  &  Seattle  Railway  Com- 
pany should  not  be  permitted  to  proceed  with 
the  condemnation  proceedings;  the  subscrip- 
tion to  its  capital  stock  being  unlawful. 

It  -is  admitted  by  the  respondents  that  the 
Northern  Pacific  Railway  Company  owns  and 
operates  a  line  of  railway  from  Spokane  to 
Seattle,  that  the  Great  Northern  Railway 
Company  owns  and  operates  a  line  of  rail- 
way between  the  same  points,  and  that  those 
two  companies  were  Instrumental  In  caus- 
ing the  respondent  road  to  be  Incorporated, 
and  that  each  of  them  owns  one-half  of  Its 
capital  stock ;  but  the  respondents  contend 
that  these  facts  do  not  amount  to  a  consoU- 
"datlon  of  the  Northern  Pacific  Railway  Com- 
pany and  the  Great  Northern  Railway  Com- 
pany, and  we  think  this  contention  should 
be  sustained.  It  is  not  disputed  but  that 
the  respective  officers  of  the  Northern  Pacific 
Railway  Company  and  the  Great  Northern 
Railway  Company  remain  the  same  as  before 
the  organization  of  the  Portland  &  Seattle 
Hallway  Goiupany.  Each  corj^oratloB  Is  un- 


hampered by  the  other  In  the  matter  of  the 
transaction  of  its  business,  the  making  of 
rates,  and  the  transporting  of  frei^t  and 
passengers  over  Its  own  line  as  heretofore. 
The  two  original  companies  remain  intact, 
and  are  conducted  as  separate  and  distinct 
corporations  entirely  Independent,  the  one 
from  the  other.  The  mere  fact  that  th^ 
each  have  subscribed  for  and  own  sto^  In 
the  respondent  road,  which  is  a  new  and  dis- 
tinct entity,  does  not  merge  or  consolidate 
them  in  violation  of  the  state  Constitution 
or  the  anti-trust  law.  The  constitutional 
and  statutory  prohlbltionB  against  the  con- 
solidation of  i>ara]]el  and  competing  trans- 
portation lines  are  founded  upon  principles 
of  public  policy;  the  Intention  being  to  pre- 
serve to  the  public  existing  facilities,  offered 
by  competing  companies,  so  that  their  ef- 
ficiency shall  not  be  impaired  by  brlngring 
them  under  a  common  ownership  and  con- 
trol. It  is  difficult  to  understand  how  trans- 
portation facilities  can  be  impaired  when  two 
existing  separate  and  independent  corpora- 
tions, each  of  which  continues  Its  Indlvidaal 
identity,  organization,  and  control,  subscribe 
for  the  capital  stock  of  a  newly  created  cor- 
poration and  thereby  aid  fn  building  a  rail- 
road which  opens  and  serves  additional  ter- 
ritory. It  would  appear  that  the  creation 
of  the  new  corporation,  Instead  of  cnrtalllng 
the  transportation  facilities  already  enjoyed 
by  the  public,  would  Increase  tiie  same.  The 
relators,  in  support  of  their  contention  that 
an  illegal  combination  has  been  formed,  cite 
Northern  Securities  Company  r.  United 
States,  193  D.  S.  197,  24  Sup.  Ct  436,  4S 
L.  Ed.  679.  In  that  case,  however,  the  conrt 
held  that  It  was  Ul^al  for  the  Northern 
Securities  Company,  a  new  corporation,  to 
acquire  and  control  the  stock  of  both  the 
Northern  Pacific  and  Great  Northern  rail- 
way companies,  which  at  the  time  were 
crating  separate  lines  held  to  be  parallel  and 
competing.  The  ground  upon  which  the  de- 
cision rested  was  that  the  eftect  of  the  stock 
ownership  by  the  Securities  Company  would 
be  to  stifle  the  competition  which  had  there- 
tofore-existed between  the  two  railroad  com- 
panies. 

The  question  before  the  trial  conrt  was 
whether  the  capital  stock  of  the  respondeat 
company  had  been  subscribed  In  compliance 
with  section  4250,  Ballinger's  Ann.  Codes  ft 
St.  (Pierce's  Code,  }  7053),  so  that  It  might 
be  entitled  to  exercise  the  right  of  eminent 
domain.  The  trial  court  found  that  such 
subscription  had  been  legally  made,  and  in 
so  doing  It  committed  no  error. 

The  judgment  Is  affirmed. 

HADLEY,  C.  J.,  and  PULLERTON  and 
MOUNT.  JJ.,  concur.  RUDKIN  and  QOAD- 
WICK,  3Jn  not  altUng. 
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ADAMS  T.  COLUMBIA  CANAL  CO. 

(SapTone  Conrt  of  Wflahiogtoo.    D«c.  26, 
1908.) 

1.  Appeal  and  Ebrob  (J  614*)— 8tati3«iit  of 
Facts— AuTHEKTicAnoiT—SumciBKCT. 

A  statement  of  facts  simplj  aotbenticated 
1»T  the  affidavit  of  the  stenosrapher  who  reported 
the  case  at  the  trial  will  be  •tricken  on  motion, 
because  not  certified  by  the  trial  Judge  aa  pro- 
vided by  law. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  2710;  Dec  Dig.  I  614.*] 

2.  Appeal  asd  Ebbob      648*)  —  ftscoBO  ^ 

STATBHXItT  or  FAOTB— BiLL  OF  BXCEFTIORfl 

— Review. 

Assignmentg  of  error  complainlDg  of  the 
admisaioD  of  evidence  and  of  the  Inntffldencj  of 
the  evidence  to  juatifr  the  Jndfment  canDOt  be 
considered,  in  the  absence  of  a  atatement  of 
facts  or  bin  of  exceptiona. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2433-2486;  Dec  Dig.  | 
648.*] 

8.  Appeal  ard  E^bob  (i  917*)  —  Review — 

Pbesukftzonb— Deuubbebs. 

Where  the  allegations  of  the  complaint 
were  denied  by  the  answer,  and  the  coart,  mak- 
ing no  findings  of  fact  or  conclnsions  of  law, 
found  for  defendant  which. flodlng  mi^t  have 
been  based  on  the  fact  that  the  complaint  was 
untrue,  the  error,  if  any,  in  overruling  the  de- 
murrer to  tbe  affirmative  defense  In  the  answer, 
was  not  prejudicial. 

[Eld.  Note.— For  other  casus,  see  Appeal  and 
Srror.  Cent  Dig.  B  STOe,  370D;  Dec.  Dig.  S 
917.*1 

Appeal  from  Superior  Conrt,  WaUa  Walla 
County;  Thoa.  H.  Brents,  Judge. 

Action  by  H.  C.  Adams  against  the  Coltim- 
bla  Canal  CompaDy.  From  a  Jndgment  for 
defendant  plaintiff  appeals.  Affirmed. 

McDonald,  Bupp  A  Bryson  and  Cain  ft 
Hnrspool,  for  ai^Cllant  ffliank  ft  Smith,  for 
respond«it 

BUDEIN,  J.  Bespondent  has  moved  to 
strlte  the  statement  of  facts  in  this  case 
because  not  certified  by  the  trial  Jndge  as 
IvroTtded  by  law.  Tbe  statement  of  facts  is 
simply  authenticated  by  the  affidavit  of  the 
Bt&iograpber  who  reported  tbe  case  at  the 
trial,  and  the  motion  to  strike  must  be  grant- 
ed. The  assignments  of  error  are  (l)  that 
tbe  court  erred  In  overmling  the  demurrer 
to  the  further  and  affimatlve  defense  con- 
tained la  the  answer ;  (2)  that  the  court  erred 
in  admitting  testimony  In  support  of  the  af- 
firmative defense;  and  (3)  Insufficiency  of 
the  evidence  to  justify  tlie  Judgment  The 
second  and  third  assignments  cannot  be  con- 
sidered in  the  absence  of  a  statement  of 
facts  or  bill  of  exception,  and  there  Is  noth- 
ing In  the  record  to  show  that  the  overruling 
of  tbe  demurrer  was  prejndlclal,  if  erroneous. 
An  the  material  auctions  of  the  complaint 
were  denied  by  the  answer,  and  tbe  court 
made  no  finding  of  facts  or  concluBlons  of 
law.  For  aught  that  appears  of  record,  the 
court  may  have  found  that  the  allegations  of 
tbe  complaint  were  untrue,  and  error  will 
never  be  presumed. 


Without  passing  uiKn  the  sufficiency  of  tbe 
answer,  the  Judgment  must  th«eA»re  be  af^ 
firmed;  and  It  is. so  ordered. 

HADLET,  a  J.,  and  FULLBBTON, 
GBOW,  MOUNT,  and  DUNBAB,  concur. 


STATB  V.  POWELL. 
(Snpmne  Conrt  of  Wadiington.   Jan.  1900.) 
Cbiuinal  Law  ^  988*)— New  Tbial— Abuse 

OF  DlSCBETIOK. 

Defmdant  was  convicted  of  rape  on  tbe  di- 
rect evidence  of  tbe  prosecatiug  vrltnen  and 
slight  corroboratins  circumstances.  The  wit- 
ness admitted  at  the  trial  that  idie  had  stated 
out  of  court  that  she  bad  never  had  sexual  In- 
teroourse  witii  defendant,  and  that  stories  to 
that  effect  were  false.  After  a  motion  for  a 
new  trial  for  newly  discovered  evidence  had 
been  filed,  the  wltnesa  voluntarily  wrote  defend- 
ant's counsel  that  the  atoir  she  told  at  (be  trial 
was  false,  a  statement  which  she  snbssqpentiy 
repeated  in  an  aiSdavlt,  but  this  sfBdant  was 
contradicted  by  another  affidavit  made  by  her 
for  tbe  prosecuting  attorney.  On  tbe  hearing 
of  tbe  motion  for  a  new  trial,  she  testified  that 
her  first  affidavit  was  correct ;  that  she  testified 
as  she  did  at  the  trial  to  escape  a  sentence  to 
the  reform  school ;  that  her  first  affidavit  was 
made  voluntarily  and  tbe  second  one  at  the  re- 
quest of  ber  mother.  Held,  that  It  was  an  abuse 
of  discretion  to  refuse  a  new  triaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  t  2307;  Dec  Dig.  »  98&*] 

Fnllerton,  J.,  dissenting. 

Appeal  from  Superior  Court,  SnobomlBb 
County ;  W.  W.  Black,  Judge. 

James  Powell  was  convicted  <tf  rape,  and 
appeals.  Beversed. 

B.  T.  Bascom  and  B.  C.  Daiiey,  for  ap- 
pellant O.  D.  Ereland  and  Bobert  Malvl- 
hUl,  for  tbe  8tat& 

MOUNT,  J.  Tbe  aM>dlant  was  convicted 
of  the  crime  of  rape,  alleged  to  have  been 
committed  upon  a  girl  under  the  age  of  18 
yean.  He  appeals  from  a  Judgment  of  ctm- 
vlctlon  based  upon  the  verdict  of  a  Jury. 

He  assigus  several  errors,  but  we  think 
there  is  no  merit  in  any  ct  the  assignments 
except  the*  one  based  upon  the  motion  for 
new  trial  upon  the  ground  of  newly  discover- 
ed evidence.  The  prosecuting  witness  was 
a  girl  Just  past  16  years  of  age  at  the  time 
of  the  alleged  rape.  She  testified  at  tbe  trial 
that  she  had  yolontariiy  submitted  to  sexual 
intercourse  with  the  appellant  on  April  21, 
1907,  and  at  different  times  thereafter;  that 
on  tbe  night  of  April  2lBt  she  occupied  a 
room  with  tbe  apiwllant  in  a  lodging  house 
In  the  town  of  Monroe  in  Snohomish  county ; 
that  the  api>ellant  after  spading  the  night 
with  her,  left  the  room  atwnt  10  o'clock  the 
next  day.  She  was  corroborated  in  this  lat- 
ter statement  by  tbe  proprietor  of  the  lodging 
bouse,  who  testified  that  he  saw  the  appel- 
lant oome  out  of  her  room  at  about  the  time 
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stated,  and  tbat  he  charged  the  appellant 
with  havbiK  no  bnslness  there,  and  appellant 
replied  that  he  was  there  for  the  purpose  of 
calling  the  girl  to  go  to  work  for  falm,  and, 
when  asked  her  name,  appellant  replied  that 
be  had  forgotten.  There  were  other  slight 
corroborating  circumstances,  but  no  direct 
evidence  of  the  crime  except  the  statements 
of  the  prosecuting  witness.  She  admitted 
that  she  had  made  statements  ont  of  court  to 
the  effect  that  she  bad  never  had  sexual  In- 
tercourse with  the  appellant,  and  that  stories 
to  the  effect  that  she  had  were  false.  The 
Jury  upon  substantially  this  evidence  return- 
ed a  verdict  of  guilty  as  charged.  On  the 
next  day  a  motion  for  new  trial  was  filed 
upon  the  ground  of  newly  discovered  evi- 
dence, among  others.  Thereafter  the  prose- 
cuting witness  voluntarily  wrote  a  letter  to 
the  appellant's  counsel,  statli^,  in  substance, 
that  the  story  she  told  at  the  trial  was 
false.  She  afterwards  made  an  affidavit  In 
which  she  stated  "under  oath  that  her  testi- 
mony tn  said  cause  above  mentioned  wherein 
she  testified  that  the  defendant  had  had  sex- 
ual Intercourse  with  her  was  and  Is  entirely 
false  and  without  any  foundation  whatever, 
and  that  she  never  had  sexual  intercourse  with 
said  defendant  at  any  time."  About  a  week 
later  she  made  another  affidavit  to  the  prose- 
cuting attorney,  stating  that  her  statements 
In  the  first  affidavit  were  false.  Thereafter 
the  motion  for  new  trial  came  on  for  bearing, 
and  the  prosecuting  witness  was  called  to  the 
stand  and  testified  orally  in  explanation  of 
these  Inconsistent  affidavits.  She  th^  in- 
sisted that  her  first  affidavit  was  correct, 
and  that  she  bad  never  had  sexual  inter- 
course with  the  appellant.  She  also  explain- 
ed her  Inconsistent  positions  by  saying  that 
she  had  testified  as  she  did  at  the  trial  be- 
cause she  was  threatened  with  sentence  to 
the  reform  school  unless  she  did  so,  that  she 
made  the  first  affidavit  voluntarily,  and  that 
she  made  the  second  affidavit  controverting 
the  first  at  the  request  of  her  mother  and 
others.  The  court,  after  considering  these 
affidavits  and  this  evidence  of  the  prosecut- 
ing witness,  denied  the  motion  for  a  new 
trial. 

This  ruling  of  the  trial  court  Is  assigned  as 
error,  and  we  think  the  assignment  must  be 
sustained.  Outside  of  the  evidence  of  this 
girl  there  Is  no  evidence  of  the  offense  to 
submit  to  the  Jury.  There  Is  slight  corrobo- 
ration, to  the  effect  ttat  the  defendant  was 
seen  to  come  out  of  her  room  about  10 
o'clock  one  morning;  but  this  fact,  without 
the  statement  of  the  girl  as  to  what  he  was 
there  for,  would  not  Justify  a  conviction  and 
penal  sentence.  It  Is  the  rule  that  questions 
of  this  character  raised  upon  motions  for  new 
trial  are  largely  discretionary  with  the  trial 
court,  and,  If  these  facts  had  been  placed 
before  the  Jury  at  the  trial  and  tbe  v»dlct 
of  guilty  bad  been  returned,  we  would  now 


say,  as  we  did  In  State  v.  Katon,  47  Wash.  1, 
3.  91  Pac.  250:  "The  witness,  therefore,  be- 
ing a  lawful  one,  it  is  not  tbe  province  of 
this  court  to  weigh  her  testimony.  Tbe  Jury 
do  that  In  the  first  Instance,  and  the  trial 
court  afterwards  when  the  evidence  Is  chal- 
lenged, but,  when  both  the  Jury  and  trial 
court  say  that  tbe  evldoice  Is  sufficient  the 
qnratlon  is  ordinarily  concluded."  Tbe  Jury 
at  the  trial  did  not  have  the  fact  before  It 
that  the  witness  had  made  sworn  statements 
contrary  to  her  testimony.  The  witness  made 
such  sworn  statements  afterwards.  It  Is 
true  she  testified  that  she  had  stated  when 
not  under  oath  tbat  she  had  never  had  sex- 
ual Intercourse  with  the  appellant,  but  It  Is 
not  uncommon  for  persons  to  deny  such  things 
when  not  under  oath,  and  afterwards,  when 
they  are  on  oath,  admit  tbe  fact  Such  wit- 
nesses may  be  worthy  of  belief,  but  it  is 
rare  that  any  person  will  testify  to  a  truth 
and  subsequently  testify  that  such  testimony 
was  false.  The  evidence  of  such  witnesses 
uncorroborated  In  esaoitial  facta  ought  to  be 
received  with  caution,  to  say  Gie  least  and  a 
man  aatbt  not  to  he  sent  to  the  penitentiary 
until  a  Jury  has  had  an  opportunity  to  pass 
upon  it,  which  has  not  been  done  here.  No 
injustice  can  be  done  upon  a  new  trial.  New 
trials  have  frequently  been  granted  upon 
the  showing  made  In  this  case.  Bussey  v. 
State,  69  Ark.  646,  64  8.  W.  268;  Mann  v. 
State,  44  Tex.  642 ;  Bates  v.  State  (Miss.)  33 
South.  915;  Dennis  v.  State,  103  Ind.  142. 
2  N.  E.  S49;  State  v.  Moberly,  121  Mo.  604. 
26  8.  W.  364. 

Considering  all  the  facts,  we  are  of  the 
opinion  that  the  trial  court  abused  Its  dis- 
cretion In  refusing  to  grant  a  new  trial. 
The  Jndgmoit  Is  therefore  reversed,  and  tbe 
cause  remanded,  with  directions  to  tbe  lower 
court  to  grant  a  new  trial. 

HADLET.  a  J„  and  DUNBAB  and  CROW, 

JJ.,  concur. 

FCLIiERTON,  J.  (dissenting).  The  trial 
Judge  who  saw  the  prosecuting  witness  was 
in  a  much  better  position  than  Is  this  court 
to  get  at  which  of  the  times  the  proeecating 
witness  testified  to  the  truth,  and  as  he  did 
not  believe  her  subsequent  confession,  this 
court  ought  not  to  Interfere  with  tb»  v^dict. 
I  thereCbre  dissent 


GOERIO  V.  OOERIG. 

(Supreme  Court  of  Washlngtmi.  Jan.  4^  1009.) 

DivoBCB  (§  803*)— GnsroDT  Ann  Bopfobt  or 
Chxldbbn. 

A  divorce  decree  will  not  be  so  modified  as 
to  rive  one  of  tbe  parties  the  sole  costody  of  a 
chiu  on  the  ground  that  tbe  mode  ot  carins  for 
it  prascribed  far  the  deocee  Is  nneongaoiu  to 
them. 

[Bd.  Note.— For  otter  eases,  see  Blvotesh  Dea 
Dig.  I  803.*] 
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Appeal  tarn  Superior  Ocrart  King  County ; 
A.  W.  Fnter,  Jndi^ 

Action  by  Inez  Goertg  against  Laumice  H. 
Goerlg,  Fnnn  an  oxdw  modifying  fbe  de- 
cree respecting  tbe  cnetody  and  sapport  of 
a  minor  diUd,  plaintiff  appeals.  Affirmed. 

Gay,  Ball^  &  Rtunmeiu,  for  appelant 
AoBt  &  Twhune^  for  respondent. 

FULLERTON,  3*  The  respondait  and  ap- 
pellant were  formerly  hosband  and  wife,  at 
which  time  there  was  bom  to  them  a  girl 
child  who  Is  the  subject  of  this  controversy. 
The  parties  were  dlTorced  toy  a  decree  of  the 
superior  court  of  King  county  entered  on 
Febmary  17,  190R.  At  that  time  the  child 
was  in  het  seventh  year,  and  her  custody  was 
awarded  to  one  O.  R.  Oliver,  a  brother  of  the 
mother,  to  be  placed  by  blm  In  the  House  of 
the  Good  Shepherd  In  the  city  of  Seattle, 
there  to  be  reared  and  educated  at  the  ex- 
pense of  the  father.  On  March  16,  1906. 
there  was  a  modification  of  this  decree  to 
the  extent  that  the  place  for  keeping  the 
child  was  changed,  and  the  parents  were  al- 
lowed to  take  the  child  to  their  respective 
homes  for  brief  periods  of  time.  T^Is  is  an 
application  by  the  father  for  a  further  modi* 
flcation  of  the  decree  respecting  the  custody 
of  the  dilld.  He  asks  that  he  be  awarded  its 
sole  care  and  custody,  averring  as  grounds 
therefor  his  own  fltneas  to  have  Its  care 
and  custody,  the  unfitness  of  the  mother,  and 
that  the  present  mode  of  keying  the  child 
entails  upon  him  a  large  and  needlen  ex- 
pense. The  mother  answered,  denying  the 
all^atlon  of  the  respondent's  petition,  and 
filed  a  croes-petltlon,  in  which  she  asked  that 
the  custody  of  the  child  be  awarded  to  her. 
A  reply  was  filed,  denying  the  allegatlona  of 
the  cross-petition,  and  on  these  issues  S' 
hearing  was  bad,  which  resulted  in  a  fur- 
ther modification  of  the  decree  to  the  effect 
that  the  child  be  awarded  to  the  father  dur- 
ing the  school  season  of  the  year  and  to  the 
mother  during  the  vacation  period.  Both 
parties  ask  to  have  the  decree  modified. 

At  the  hearing  the  evidence  was  allowed  to 
take  a  wide  range.  The  conduct  of  each  par- 
ty as  viewed  through  the  eyes  of  the  other, 
and  through  the  eyes  of  that  other's  parti- 
sans and  friends,  was  exposed  and  laid  bare 
before  the  court.  The  story  thus  unfolded  is 
not  an  edifying  one,  and  It  would  serve  no 
useful  purpose  to  enter  upon  Its  review  in 
this  opinion,  but  we  do  not  think,  even  were 
we  to  accept  all  of  these. evidently  exagger^ 
ated  tales  as  strictly  true,  either  parent  has 
established  that  the  other  Is  an  unfit  person 
to  have  the  custody  of  this  offspring  of  their 
unfortunate  union.  The  evidence  makes  It 
plain  tliat  this  method  of  caring  for  the  child, 
that  4be  constant  association  brought  about 
by  the  necessity  of  carrying  the  child  trma 
the  om  home  to  the  othw,  la  uncongmlal  to 


the  parties,  bat  It  is  a  «ltnati(m  they  have' 
brought 'npon  themselves,  and  by  tliemstives 
it  must  be  borne.  Should  the  order  In  the 
future  whoi  carried  out  in  Its  Intent  and 
spirit  prove  detrimental  to  the  child,  or 
dionld  it  prove  tiiat  either  of  the  parents  re- 
fuses to  accept  the  situation  as  It  Is,  or  re- 
fuses to  ftct  in  good  faith  towards  the  otber, 
and  that  such  conduct  affects  the  weUftie  of 
the  child,  then  the  court  will  be  Justified  In 
taking  It  entirely  from  the  one  that  la  most 
blamaUe  and  give  Its  sole  custody  to  tbe 
other. 

But,  as  we  view  the  record  now,  we  think 
that  the  order  as  It  stands  Is  the  most  fitting 
that  could  have  been  made,  and  we  direct 
that  It  be  affirmed. 

CROW,  MOUNT,  and  DUNBAR,  JJ.,  con- 
cur. 


JONES  r.  CITY  OE*  SEATTLE  et  al. 
(Supreme  Court  ot  Washington.  Dec.  18, 1908.) 

1.  Municipal  Oobpobationb  ft  816*)— Sidi- 

WAIJCS— INJUBIES— AOnonS'— FLKADXnO  AHD 

Evidence. 

In  an  action  against  a  dtj  for  Injuries 
while  walking  over  «.  temporary  sidewalk,  where 
there  was  no  allentlon  in  the  complaint  or  con- 
tention by  plaintiff  that  the  temporary  sidewalk 
was  placed  by  the  city,  but  it  was  alleged  that  It 
was  coDstracted  by  a  contractor,  tbe  answer  to 
a  question  asked  a  witness  on  cross-examina- 
tion, who  was  dty  Inspector,  whether  he  had 
ordered  tbe  planks  composing  the  temporary 
Bidewalk,  or  any  other  planks,  to  be  placed 
where  it  was  claimed  the  sidewalk  was,  was 
properly  ezdnded. 

[Ed,  Note. — For  other  cases,  see  Hnnidpal 
Corporations,  Cent  Dig.  U  1720-1722;  Dea 

2.  Appeal  and  Ebbob  ($  1057*)— RBvnw— 
Habmless  Ebbob  —  Exclusion  or  Tbsti- 

UONT. 

The  exclusion  of  the  testimony  was,  in  an; 
event,  not  prejadlclal,  where  the  witness  sub- 
sequently testified  that  he  did  not  know  who  did 

place  the  planke. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent,  Dig.  |S  4194-4199,  4205;  Dec.  Wg. 
i  1057.»] 

3.  Municipal  Cobpobatioks  ($  818»)  —  Side- 
walks —  Injuries  —  Actions  —  Anuisai- 
BiLiTY  OF  Evidence— CoNDmoH  of  Side- 
walk ArrEB  Accident. 

In  an  action  against  a  city  for  injuries 
from  a  temporary  sldewalh  which  were  received 
between  midnight-  and  1  o'clock  a.  m.,  evidence 
of  tbe  condition  of  tbe  sidewalk  just  before  day- 
light that  morning,  and  before  there  was  any 
traffic  on  the  street,  was  admissible. 

[Ed.  Note. — For  other  cases,  see  Mtmidpal 
Cor|gorati«is,  Gent.  IMg.  f  1733;  Pec.  XMg.  | 

4.  Municipal  Cobpobationb  (|  818*)— Siin- 

WALES  —  INJUBIBS  —  AOTIONB  —  AdHISBI- 

BiLiTT  or  Evidence. 

In  an  action  aealnst  a  city  for  injuries 
from  a  temporary  sidewalk,  evidence  that  those 
who  were  accompanying  plaintiff  when  Injured 
had  been  drinking  liquor  was  proiwrly  excluded. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  818.*] 
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5.  MtrWICIPAI.  OOBFOKATIORS  ft  816*)— SlOE- 
WAI.K»— InJVBIES— AOTIOnS— Fl^DIKO  AHD 

Pboot.  " 

In  an  action  against  a  city  for  injaiies 
from  a  temporary  sidewalk,  testimony  as  to  the 
public  necessity  of  teaxioK  op  tkt  original  side> 
walk,  which  was  not  in  lasae,  was  properly  ez- 
claded,  especially  where  the  court  charged  that 
the  city  cooid  improve  ita  public  ^oron^fare 
even  to  the  eztoit  of  ""M^g  it  more  danseiODB 
than  oxlglnaily. 

[Ed.  Note.— For  other  cases.  Uoniclpal 
Corporations,  Dec.  Dig.  |  816.*] 

6.  TBIAL  (S  228*)— iNSTBUCnONS— FOBlf— Csb 

or  WoBDs  "Tbstiiiony"  and  "Bvidbkcb." 
While  some  authorities  define  the  words 
"testimoDy"  and  "eTideace"  as  tedinically  dif- 
ferent, making  **eTideDce"  the  more  comprehen- 
sive term,  in  common  expression,  even  in  courts, 
they  are  used  synonymously,  and  charges  are 
not  faulty  becauee  "testimoDy"  is  referred  to, 
where  technically  "evidence"  might  be  the  more 
proper  term. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dfg.  i  512;  Dec  Dig.  $  22S« 

For  other  definitions,  see  Words  and  Phrases, 
vol.  S.  pp.  2521-2524;  vol.  8;  pp.  6833.  6934, 
7656,] 

7.  JUDQlfKHT  (f_289*)  —  JUDQlCSnr  AOAXNST 

Onb  of  Two  fabtibs. 

In  an  action  against  a  city  and  a  contract- 
or for  injuries  from  a  temporary  sidewalk,  the 
city  being  primarily  liable  for  the  injury,  a  di- 
rected verdict  for  Uie  contractor  did  not  pro- 
dade  a  judgment  against  the  dty. 

[Ed.  Note.— For  oOier  cases,  see  Judgment, 
Cent.  Dig.  I  417;  Dec.  Dig.  |  239.*] 

8.  Appeal  ahd  Ebbob  ({  877*)  — Bsraw — 
Pabtt  Entftled  to  AujiaB  Ebbob  —  Du- 

HIBSING  CODEFENDAirr  FBOM  SVIT. 

In  an  action  against  a  city  and  a  contractor 
for  injuries  from  a  temporary  sidewalk,  ttie  city 
being  primarily  liable  for  the  injary,  the  direc- 
tion of  a  verdict  for  the  contractor  was  not  prej- 
ndictal  to  the  dty. 

[Ed.  Note.— For  other  eases,  see  Ai^eal  and 
Error.  Cent.  Dig.  H  85^^^;  Dec  Dig.  | 
877.*J 

9.  HumcrpAL  CoBPOBATioirs  ({  812*)— Side- 
walks —  iHJtmBa  —  Notice  and  Claiu  — 

SUITICIBNCT. 

A  notice  to  a  dty  of  an  injury  from  a  side- 
walk and  claim  of  damages  therefor,  which  stat- 
ed that  the  daimant  ''during  the  time  herein 
mentioned  and  long  prior  thereto  «  •  •  was 
a  resident  of  *  *  *  "  the  city,  was  a  suffi- 
cient compliance  with  an  ordinance  reqairing  a 
statement  of  daimant's  residence  for  a  year  pri- 
or to  the  acddent ;  a  strict  compliance  with  the 
provision  bdng  unreasonable. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  U  1696-1702;  Dec. 
Dig,  I  812.*] 

Appeal  from  Snperior  Court,  King  County ; 
A.  W.  Frater,  Judge. 

Personal  injury  action  by  Mary  Jones 
against  the  City  of  Seattle  and  another. 
There  was  Judgment  for  plaintiff  against  the 
city  and  a  directed  verdict  for  the  other  de- 
fendant and  the  city  appeals.  Affirmed. 

Bcott  Calhoun  and  James  E.  Bradford,  for 
appellant.  Morris,  Southard  &  Shipley,  for 
respondent  Jones.  Shank  &  Smith,  for  Te- 
spondent  Eridcson. 

DUNBAR,  J.  The  reqMudent  recovered  a, 
Judgment  against  appellant  In  the  lower  court 


for  the  sum  4tf  f 1,500,  for  damages  alleged  to 
have  been  sustained  by  her  while  attempting 
to  walk  orar  a  tnaporary  sidewalk  placed 
upon  the  iridewalk  area  of  one  of  the  streets 
cf  Seattle,  at  wlilcb  time  said  street  was  be- 
ing regraded  by  the  defendant  Ericsson  un- 
der a  contract  with  the  city.  The  Judgm«it 
was  rendered  upon  a  verdict  of  the  Jury,  and 
this  appeal  is  taken  therefrom.  When  the 
evidence  was  all  In,  defendant  Krlckaon  chal- 
lenged Ita  legal  suffldencr.  and  moved  tb« 
court  for  a  directed  verdict  aa  to  biinaelf »  and 
such  motion  was  granted. 

It  Is  assigned  that  the  court  erred  in  sus- 
taining objections  to  the  following  question 
asked  witness  Thompson  on  cross-examina- 
tion; Thompson  being  at  the  time  of  the  ac- 
cident an  inspector  of  the  city:  "Did  yon 
ever,  on  the  26th  of  July,  1906,  or  any  other 
time  prior  thereto,  order  those  two  planks  or 
any  other  planks  of  any  kind,  character,  or 
description,  placed  where  counsel  says  these 
two  planks  were?"  The  objection  was  prt^ 
erly  sustained,  for  two  reasons:  (1)  It  was 
not  proper  croes-examlnatlon,  and  (2)  there 
was  no  allegation  In  the  complaint  nor  con- 
tention on  the  part  of  the  respondent  that 
the  temporary  sidewalk  was  actually  put  In 
place  by  the  city,  but,  on  the  other  hand,  the 
allegation  was  that  tiie  same  was  constructed 
by  and  under  the  supervision  of  the  contract- 
or. The  dty's  llabill^  therefore  did  not 
arise  from  the  original  construction  of  the 
walk,  and.  In  any  event,  the  witness  shortly 
after  did  testify,  over  the  oh^ection  of  re- 
spondent, that  be  Old  not  know  wbo  did  place 
the  planks. 

It  is  contended  that  the  court  erred  In  ad- 
mitting the  testimony  of  the  witness  Yallad 
In  relation  to  the  condition  of  the  place  of 
the  aeddent  subsequent  thereto,  viz..  between 
8  and  9  o'clock  the  next  morning.  Counsel  In 
preparing  his  case  on  appeal  has  evidently 
overlooked  the  fact  tiiat  the  record  shows 
(page  19)  that  the  court,  in  response  to  coun- 
sel's motion,  instructed  the  Jury  that  all  that 
part  of  the  testimony  ot  the  witness  with  rcff- 
erence  to  changes  after  the  date  of  the  acci- 
dent would  be  stri<^en  out,  and  that  it  should 
disregard  the  same. 

It  Is  also  assigned  that  the  court  erred  In 
not  sustaining  objections  to  the  testimony  of 
witnesses  Dr.  Cro<^aIl  and  Mr.  Morris,  In  re- 
lation to  the  condition  of  the  place  at  whldk 
tbe  accident  occurred,  and  which  was  object- 
ed to  for  the  same  reason  that  the  objectlou 
above  noted  was  made.  These  witnesses  tes- 
tified to  the  condition  of  tbe  place  at  which 
tbe  accident  occurred  as  It  appeared  early 
the  next  morning.  The  accident  occurred  be- 
tween 12  o'clock  midnight  and  1  o'dock  a.  m.. 
and  tbe  time  testified  to  by^fhe  witnesses 
was  only  a  few  hours  thereafter  tbe  same 
morning;  Mr.  Morris  testifying  that  it  was 
long  before  tbe  street  cars  ammoiced  ran* 
xdDg  Just  towards  dayllgbt,  and  before  there 
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wu  any  traffic  on  the  street  Tlie  time  testi- 
fied to  so  doeelr  followed  tlie  accident  tbat 
we  tJilnk  tbe  testlinoiir  waa  admissible. 

The  court  did  not  err  In  rejecting  tbe  testl- 
OMuiy  otteteA  for  tiie  purpose  of  sbowlns  tbat 
the  parties  who  were  accompanying  tbe  re- 
spondent the  evening  of  the  accident  had  been 
drinking  Hqnor.  Neither  did  the  conrt  err 
In  ezdndlng  testimony  bearing  npon  tbe  ques- 
tion of  tbe  pabllc  necessity  ot  tearing  np  the 
sidewalk^  for  fills  aoestlon  was  not  an  Issne 
In  the  case;  and,  eren  If  it  were,  the  court  In- 
stmcted  the  Jury  that  the  dty  had  a  right  to 
ImproTS  Its  public  tbwotifl^ares  eren  to  tbe 
extent  of  making  them  more  dangerous  than 
under  original  conditions. 

Counsel  for  avp^Uant  crltldses  the  Instruc- 
tions of  tbe  conrt  for  the  reasm  that  the 
word  "testimony"  was  used,  where  It  is  al- 
leged the  word  "evidence"  should  have  been 
used;  but  this  criticism  we  think  la  over- 
tecbnlcaL  While  It  Is  true  that  some  author- 
ities define  the  words  as  technically  different, 
making  "erldence"  tbe  more  comprebensive 
word,  yet  In  common  expression,  even  of 
courts,  they  are  used  synonymously,  and  we 
have  no  Idea  that  tbe  Jury  was  misled  by 
any  accurate  knowledge  on  Its  part  of  nice 
tedinlcal  distinctions.  This  seme  question 
waa  considered  by  this  court  in  Noyes  t.  Pu- 
gln,  2  Wash.  St.  653,  27  Fac.  546,  and  the 
contention  now  urged  appellant  was  held 
to  be  without  merit. 

Without  further  rerlewlng  tbe  numerous 
assignments  of  error,  we  think  tbe  Instruc- 
tions given  fairly  stated  the  law«  and  we  are 
unable  to  perceive  any  error  In  the  admission 
or  rejection  of  testimony. 

It  is  strenuously  urged  that,  by  reason  of 
tbe  court  sustaining  a  motion  for  a  directed 
verdict  on  tbe  part  of  tbe  contractor  and  co- 
defendant  Ericbson,  no  Judgment  can  be  sus- 
tained against  the  city,  under  the  rule  an- 
notmced  In  Doremua  v.  Boot,  23  Wash.  710, 
63  Pac.  672,  64  L  B.  A.  649 ;  but  an  examina- 
tion of  tbe  opinion  In  tbat  case  shows  that 
there  Is  no  similarity  In  principle  between  the 
two  cases.  In  the  Doremus  Case,  under  the 
allegations  of  tbe'  complaint,  the  negligence 
of  the  servant  for  which  tbe  master  was  re- 
sponsible was  the  only  ground  upon  which 
the  master  could  have  been  held  responsible. 
Here  no  such  issues  are  presented.  It  Is  con- 
tended by  tbe  appellant  that  the  court  erred 
In  dismissing  the  contractor  Brlckson  from 
the  case,  because  the  testimony  in  relation  to 
bla  negligence  was  conflicting,  and  should 
therefore  have  been  submitted  to  tbe  Jury. 
Upon  this  question  we  do  not  now  pass,  for, 
even  conceding  tbat  the  court  did  err  in  tbat 
particular,  It  would  be  no  gronnd  for  dis- 
turbing tbe  Judgment  rightly  obtained  by  re- 
spondent against  tbe  city,  for  the  city  was 
primarily  responsible  to  tbe  re^ndent.  Nor 
do  we  at  this  time  Indicate  whether  the  city 
would  have  redress  against  the  contractor 


Brl<^son  In  an  ind^oident  action.  ^Htose 
are  qnestlona  which  cannot  affect  the  rights 

of  the  revobdent  ' 

It  Is  also  contended  tbat  fiie  court  erred 
In  admitting  in  evldoice  the  reqK>nd«it'B  no- 
tice and  claim,  as  not  complying  wltii  the  or- 
dfaumoe  requiring  a  statemoit  of  the  resi- 
dence of  the  claimant  for  a  year  prior  to  the 
accident.  This  requirement  was  held  to  he- 
unreascmable  by  this  court  in  Hase  v.  City  of 
Seattle  (decided  Dec.  8.  1908)  98  Pac.  370; 
but  the  statement  hi  this  case  goes  much  tur;- 
ther  towards  a  strict  compliance  with  the  or- 
dinance than  did  the  statemoit  In  the  Hase 
Case,  supra.  There  the  residence  was  not 
given  at  all ;  but  here  the  statemrat  Is  "that 
during  the  time  herein  mentioned,  and  long 
prior  thereto,  she  was  a  resident  of  Seattle, 
King  county,  Wash."  Tbe  notice  was  proper- 
ly admitted. 

We  are  not  prepared  to  say  that  the  court 
abmed  its  discretion  In  not  granting  a  new 
trial  on  tbe  showing  made. 

On  the  whole  record  we  find  no  reversible 
error,  and  the  Judgmoit  is  therefore  affirmed. 

CROW,  MOUNT,  RUDEIN,  and  FUU^BR- 
TON,  J3.t  omcnr. 


SHEBLE  V.  ORBOON  R.  &  MAT.  CO. 
(Supreme  Court  of  Washington.   Jan.  6.  1909.> 

1.  CaBBIEBS   (J  185*)— Goons  —  (30WNKCTIH0 

Cabbies— Loss  in  Tbanbii— Pbebuuptioks. 
The  liability  of  a  connecting  carrier  for 
lOBB  of  or  injury  to  goods  in  transit  is  based  op- 
on  a  presumption  tbat  tbe  goods,  being  received 
in  good  order,  have  been  transmitted  in  good  or- 
der to  the  carrier  held  liable ;  the  preBumption 
being  necessary  to  preserve  the  shipper's  rfghts, 
since  the  carrier,  and  not  he,  lias  control  of  the 
goods. 

[Bd.  Note. — ror  other  cases,  see  Carriers, 
CenL  Dig.  If  835-838:  Dec  Dig.  |  ISS.*} 

2.  Cabbiebs  (I  406*)— Baoqagb— Loss  —  Evi- 

OENCE— SUFFICIKNOT. 

A  passenger  cannot  recover  from  a  connect- 
ing carrier  for  articles  taken  from  a  tmnk  on  a 

firesamption  of  loss  In  transit  over  tbe  connect- 
Dg  lines,  where  tbe  trunk  was  shipped  over  one 
line  as  a  distinct  transaction  before  it  was  de- 
livered to  the  cmnecting  carriers,  and  where 
the  condition  of  the  goods  wlien  delivered  to 
them  was  not  riiown. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1550-1553;  DecTDig.  ^'40S.•} 

Appeal  frcon  Superior  Court,  King  Coun- 
ty;  Arthur  EL  Oriffln.  Judge. 

Action  by  Jessie  F.  Sbeble  against  tbe 
Or^on  Railroad  ft  Navigation  Company. 
From  a  Judgment  tor  plaintiff,  defmdant  ap- 
peals. Reversed,  with  directions  to  enter  a 
nonsuit 

W.  W.  Cotton,  Arthur  C  Spencer,  and 
John  P.  Hartman,  for  appellant  Herr,  Bay- 
ley  &  Wilson,  for  respondent 

DUNBAR.  J.  On  October  17,  1906,  the 
respcmdent,  Jessie  F.  Sbeble,  purchased  a 
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tldcet  tt  St  Louis,  ifo.,  over  the  Wabash 
Railroad,  for  EADsas  Olty,  Mo.,  and  had  her 
trunk,  flUed  with  clothing  and  pereonal  e^ 
facts,  checked  to  Kansas  City.  On  the  fol- 
lowing  day  afae  purchased  a  through  tl<^et 
from  Kansas  City  to  Portland,  Or.,  with  ex- 
change coupon  for  Seattle,  Wash.  The  tick- 
et from  Kansas  City  entitled  her  to  passage 
over  the  lines  of  the  Union  Pacific  Railway 
Company,  the  Oregon  Short  Uue  Railroad 
Company,  and  the  Or^on  Railroad  &  Navi- 
gation Company.  Upon  arriving  at  Portland, 
she  examined  her  trunk  and  ascertained  that 
it  had  been  broken  open  and  rifled,  and  that 
a  great  deal  of  her  clothing  and  personal  ef- 
fects had  been  removed.  She  reported  the 
condition  of  the  trunk  to  the  agent,  and  en- 
deavored to  secure  compensation  for  dam- 
ages, but  without  success,  and*  brought  this 
action  for  damages.  Judgment  was  raider- 
ed  In  her  favor  and  appeal  taken. 

Many  assignments  of  error  are  made, 
which  involve  questions  of  admission  and 
rejection  of  testimony,  and  of  alleged  error 
in  giving  and  refusing  Instructions,  but 
which,  in  consideration  of  our  opinion  in  re- 
lation to  error  No.  8,  viz.,  that  the  court 
erred  in  overruling  the  appellant's  motion 
for  a  Judgment  of  nonsuit,  it  is  not  neces- 
sary to  discuss,  for  we  thl^k,  without  ques- 
tion, the  motion  for  nonsuit  should  have  been 
sustained.  It  Is  not  necessary  to  review  the 
authorities  cited  by  appellant  In  this  case, 
for  we  think  that  the  authorities  cited  by 
the  respondent  are  sufficient  to  sustain  the 
appellant's  contention  that  nonsuit  should 
have  been  granted.  The  responsibility  of 
connecting  carriers  is  based  upon  a  presump- 
tion. That  presumption  is  that  goods,  hav- 
ing been  received  by  the  initial  carrier  In 
good  order,  have  been  transmitted  and  de- 
livered in  good  order  to  every  succeeding 
carrier  along  the  line.  This  presumption  be- 
comes necessary  to  protect  the  shippers' 
rlghte  and  to  save  them  from  the  necessity 
of  making  proof,  which  under  the  circum- 
stances would  be  almost,  if  not  entirely,  Im- 
possible for  them  to  make;  they  having  no 
jurisdiction  or  observation  of  the  goods  dur- 
ing the  transit,  while  the  care  and  custody 
and  observation  of  the  goods  have  been  In 
the  hands  of  the  respective  carriers.  Any 
rule  of  law  which  would  practically  cripple 
or  defeat  the  plaintiff's  remedy  In  a  case  of 
this  kind  would  be  in  conflict  with  the  policy 
of  the  law  generally,  and  would  in  effect 
deprive  shippers  of  the  right  to  recover  for 
loss  of  goods.  This  was  what  was  decided 
by  the  authorities  cited  by  the  respondent, 
notably  Hammon  on  Dvldence,  p.  298,  where 
the  author  says:  "In  the  case  of  connecting 
carriers,  If  goods  received  by  the  consignee 
in  a  damaged  condition  are  shown  to  have 
been  delivered  In  a  good  condition  to  the 
Initial  carrier,  the  presumption  Is  that  they 
were  In  that  condition  when  th^  came  Into 
the  hands  of  the  last  carrier,  and  he  may 
aoowdingly  be  hdd  liable,  In  the  absoice  of 


evidence  to  disprove  tb»  presumpticm.''  Hut- 
chinson on  Otrrlws,  |  ISiS  ft  7S1),  annoim- 
ces  substantia  lly  the  same  rule,  when  he 
says:  "But  a  connecting  ctrrltT,  who  has 
completed  the  transportation  and  delivered 
the  goods  to  the  consignee  In  a  damaged  con 
dlUon  or  d^drat  In  quantity,  will  be  held, 
liable  In  an  actimi  for  the  damage  or  de- 
Odeacy,  without  proof  that  It  was  occasion- 
ed by  his  fault,  unless  he  can  show  that  he 
received  them  in  the  craiditlon  In  which  be 
has  dellvwed  them.  The  condltlcm  and  quan- 
tity of  the  goods  when  they  were  delivered 
to  the  first  of  the  connecting  carriers  being 
shown,  the  presumption  will  arise  that  they 
continued  In  that  condition  down  to  the 
time  of  the  dtilvery  to  the  carrier  complet- 
ing the  transportation  and  making  the  de- 
livery to  the  consignee,  and  that  the  Injury 
or  loss  occnrred  while  Utey  were  In  Us  po»- 
sesslon." 

The  case  of  Laughlln  v.  Chicago  A  N.  W. 
Ry.  Co.,  28  Wis.  204,  9  Am.  Rep.  403,  which 
is  pronounced  by  the  respondent  the  leading 
case  on  this  question,  and  which  she  largely 
relies  upon,  was  a  case  where  the  goods 
were  delivered  to  the  Initial  carrier,  and 
the  railways  over  which  the  goods  were  ship- 
ped were  admitted  to  constitute  connecting 
and  continuous  lines  from  the  place  of  ship- 
ment to  the  place  of  the  delivery  of  the 
goods.  Proof  was  made  of  the  condition  and 
quality  of  the  goods  when  shipped  and  of 
the  loss  of  a  portion  of  the  goods  when  they 
were  received,  and,  after  a  long  discussion 
of  the  principles  which  should  be  applied  to 
a  case  of  that  kind,  the  court  announced  the 
rule  in  practical  conformity  with  the  rules 
dted  above  from  the  other  cases;  but  this 
rule  has  no  application  to  the  case  before  na. 
for  no  proof  was  offered  In  relation  to  the 
condition  of  the  goods  at  the  time  they  were 
delivered  to  the  Initial  carrier,  viz.,  the  road 
from  wUch  respondent  purchased  her  ticket 
at  Kansas  City  for  Seattle.  The  purchase 
of  the  ticlcet  and  the  checking  of  the  goods 
from  St  Louis  to  Kansas  City  was  an  al>- 
solutely  distinct  transaction  from  the  pur- 
chase of  the  ticket  from  Kansas  City  to 
Seattle.  It  is  true  that  the  second  ticket 
was  purchased  within  a  day  or  two  after 
respondent's  arrival  at  Kansas  City  from  St. 
Louis,  but  the  lapse  of  time  could  in  no  way 
connect  the  transactions.  In  fact,  there  Is 
nothing  to  indicate  that  there  was  any  In- 
tention on  the  part  of  the  respondent  to  pur- 
sue her  Journey  any  further  than  Kansas 
City  at  the  time  she  made  the  trip.  She 
frankly  testifies  that  she  has  no  knowledge 
whatever  of  the  condition  of  the  trunk  at 
the  time  that  It  was  checked  at  Kansas  City 
for  Seattle.  That  being  true,  the  presump- 
tion which  we  have  been  discussing  above 
could  not  attach,  because  the  presumption 
goes  only  to  the  maintaining  of  the  qoelity 
of  the  goods  at  the  time  they  were  shipped, 
and,  there  being  no  proof  of  the  condition 
of  the  goods  at  that  Uaa,  then  could,  of 
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cbnrse,  be  no  premmptkm  that  tber  w«re  de- 
livered to  any  of  the  connectliig  llnea  in  a 
cood  condltlfm.  We  think  the  testimony  waa 
not  anfllclent  to  arataln  a  judgment,  and  tiiat 
the  motloii  tor  nonsoit  ahoold  have  been  nu- 
talned. 

The  Judgment  will  be  rerened,  with  In- 
etnictlona  to  the  Iowa  court  to*  snataln  the 
motion  tor  a  nonsuit 

RUDKIN,  CROW,  and  MOUNT,  JJ.,  con- 
cur. HADLBY,  a  J.,  and  rULLSBTON. 
J.,  not  sitting. 


WABBHIHB  T.  SOHWEIITZIBR  et  al. 
(Supreme  Court  of  WashinKton.   Dec.  18,  1908.) 

1.  APPEAL  AlID  EBBOB  (|  273*)— FinDIKOB— 
EXCXFTIONS— SOTFIOIKNOT. 

Where  tbeie  are  Kveral  distinct  and  Inde- 
pendent findings  of  fact,  a  general  exception  to 
tlte  findings  ia  Insufficient,  and  they  will  not  be 
reviewed  unless  all  of  them  are  erroneous. 

[£d.  Note^For  other  cases,  see  Appeal  and 
Error,  Cent.  Die  I  1622;  Dec.  Dig.  |  273.*] 

2.  Aanuu.  an  Ebbob  (|  655*)--Eizcipnoir»— 
SumoiBivcT— Bbbdbs  on  Tbiazt— Bvidbucb. 

Though  findings  of  fact  cannot  be  reviewed 
because  of  the  Insufficiency  of  a  general  excep- 
tion, the  stateniMit  of  facts  will  not  be  strioken 
for  all  pnxposes,  but  will  be  retained  to  review 
errors  relating  to  the  manner  of  trial  and  the 
introduction  of  testimonj. 

[Ed.  Note.~-For  other  cases,  see  Anieal  and 
Error,  Dec.  Dig.  I  655.*] 

3.  CONTINUANCB  ({  49*)— ABBBira  WlRTBSS— 

Abuse  or  Discbetion. 

Where  a  nuition  for  continuance  was  made 
at  the  tiial,  on  the  ground  that  Mie  of  defend- 
ants, claimed  to  l)e  a  materia]  witness,  was  In 
jail  and  could  not  attend,  but  it  appeared  tltat 
such  def«idant  was  notified  of  the  aswgnment 
for  trial  at  least  15  days  before  tbe  trial,  there 
was  no  aIniBe  of  discretion  In  dei^ing  the  mo- 
tion except  on  condition  that  plaintiff  recover 
his  costs. 

[Ed.  Note.— For  other  cases,  see  Continuance, 
Cent  Dig.  {  144;  Dec.  IMg.  i  49.*] 

4.  Appeal  and  Ebbob  (|  966*)— Continuakcb 
— Refobal. 

In  the  absence  of  an  abuse  of  discretion, 
the  Supreme  Court  will  not  review  tlie  refusal 
to  grant  a  continuance. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  |  8837;  Dec  Dig.  I  066.*] 

5.  Witnesses  (|  269*)— Oboss- Examination. 

Where,  in  an  action  to  recover  a*  hone,  de- 
fendants emitended  that  plaintiff's  son  had  been 
given  possession  of  the  horse  with  authority  to 
sell  it,  but  plaintiff  testified  tliat  he  gave  no 
sndi  authority  to  his  son.  and  that  he  was  mere- 
ly ^ven  possession  for  the  purpose  of  workhig 
it.  questions  asked  plaintiff  as  to  whether  the 
son  was  to  send  the  money  back  to  him,  wheth- 
er if  the  son  had  taken  a  mortgage  plaintiff 
would  have  been  satisfied,  and  whether  the  son 
had  absolute  control  of  the  h<»ve,  were  Imma- 
teria]  and  irrelevant  cross-examination. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  1  949;  Dec  Dip.  |  268.*] 

Fullerton,  J.,  dissenting. 

Appeal  from  Superior  Court,  King  County ; 
John  B.  Takey,  Judge. 


Action  by  John  H.  Wareblme  against  Lewis 
H.  Sdiw^tier  and  others.  Judgoioit  tor 
plalntlfl,  and  defendants  appeal.  AiBrmed. 

Linigfellow  &  Fltzpatriclc  and  Arthur  C. 
Dresbach,  for  appellants.  H.  A.  P.  Meyers, 
for  respondent 

HADLBY,  C  J.  This  action  was  brought 
for  recovery  of  the  poeeesaloQ  of  a  horse  and 
of  a  set  of  double  harness.  The  value  of  the 
horse  is  fixed  In  the  comidaint  at  |3S0,  and 
that  of  Uie  bamsaa  at  $00;  The  rli^t  of  the 
plaintiff' to  recover  posseaslon  was  disputed, 
and  the  cause  was  tried  by  tbe  court  without 
a  Jury,  resulting  In  a  Judgment  that  the 
plaintiff  shall  recover  the  posaeeslon  of  the 
hone  or  its  value  fixed  at  ^S,  also  tbe  sum 
of  $90  as  the  value  of  the  use  oftiie  hone  br 
the  defoidant  The  Judgment  also  provides 
for  the  recovety  of  the  hamesa,  or  Its  value, 
fixed  at  (50.  Tbe  deCendants  have  aivealed. 

The  respondent  has  moved  to  strike  the 
statement  of  facts  upon  tbe  ground  that  no 
anfllclent  exceptions  wwe  made  to  the  find- 
ings of  facts.  The  conrf  s  findings  emboi^ 
six  separately  stated  and  Independent  groups 
of  facts  distinctly  found,  and  the  only  ex- 
cqttlon  taken  thereto  appean  In  the  mar^ 
below  the  findings  and  cmduslons,  as  fol- 
lows: **Deft8.  exc^  to  making  above  find- 
ing at  this  date,  snd  expresaly  exc^t  to  the 
fUiding  and  ctmdnsitm  herein  contained."  Tt 
will  be  seen  that  the  language,  literally  read, 
appean  to  r^er  to  but  one  findliv,  and  no 
(me  is  specified,  so  that  either  the  trial  court 
or  this  court  can  tell  which  was  Intended; 
but,  assuming  that  tbe  Intention  may  have 
beoi  to  except  to  all  the  finding  this  court 
has  held  that  such  a  general  exception  Is  In- 
sufficient, and  that  under  It  the  flndlnga  will 
not  be  reviewed  unieBs  it  appears  that  all 
are  erroneous.  Peters  v.  Lewis,  33  Wash. 
617,  74  Pac.  815,  and  cases  there  cited.  See, 
also,  Horrell  v.  California,  etc.,  Ass'n,  40 
Wash.  531,  82  Pac.  889.  It  is  not  manifest 
tliat  all  the  findings  here  are  erroneous,  and 
they  cannot  therefore  be  reviewed  within  tbe 
rule  heretofbre  followed  by  this  court  The 
statement  of  facts  will,  howevor,  not  be 
strlclcen  for  all  purposes,  but  will  be  retain- 
ed for  tbe  purpose  of  reviewing  errors  relet- 
log  to  the  manner  of  trial  and  the  Introduc- 
tion of  testimony,  following  the  decisions  di- 
ed below :  Lilly  v.  Bklund,  87  Wash.  532,  79 
Pac  1107;  Bringgold  v.  Brlnggold,  40  Wash. 
121,  82  Pac  179;  Smith  v.  Olenn,  40  Wash. 
262,  82  Pac  605. 

It  is  assigned  that  the  court  erred  in  deny- 
ing sibilants'  motion  for  a  continuance  at 
the  beginning  of  tbe  trial.  A  motion  for  con- 
tinuance was  made  Just  as  tbe  cause  was 
called  for  trial,  and  affidavits  were  filed  In 
support  of  tbe  motion,  to  tbe  effect  that  one 
of  tbe  aivellants  was  at  the  time  incarcerat- 
ed in  Jail  at  Tacoma,  and  could  not  attend 
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the  trial  at  that  time;  It  being  contended 
that  he  was  a  material  witness.  Much  was 
Bald  between  court  and  counsel  about  the 
motion  as  It  was  being  considered,  and  the 
court  at  no  time  unconditionally  refused  to 
grant  the  continuance.  In  fact,  the  record 
makes  It  appear  that  the  court  was^lnclined 
to  allow  a  continuance ;  but  he  stated  to  ai>- 
pellantB*  counsel  that,  If  It  was  granted,  the 
res[>ondent  would  be  entitled  to  recover  his 
costs.  Thereupon  the  counsel  asked  the  court 
If  It  would  hold  that  the  respondent's  ex- 
penses would  Include  mileage  from  .Lincoln 
county  to  Seattle  and  retnm  at  10  cents  per 
mile.  The  court  replied  that  he  believed  re- 
spondent woald  be  entitled  to  that  sum.  Up- 
on being  Informed  that  the  mileage  nit  told 
for  two  witnesses  would  be  about  1,200  miles, 
the  counsel  sfmply  stated  that,  in  the  absence 
of  his  client,  he  could  not  undertake  to  pay 
more  than  about  half  the  sum  Indicated.  The 
court  replied  that  he  thought  respondent 
would  be  entitled  to  all  his  costs.  The  appel- 
lants, thereupon  excepted,  and  the  trial  pro- 
ceeded. The  court  did  not  refuse  to  continue 
the  canse,  but  simply  stated  that,  as  a  condi- 
tion of  the  continuance,  the  respondent  should 
recover  his  costs,  and  did  not  say  that  the 
costs  must  be  paid  In  advance.  In  view  of 
the  fact  that  the  motion  was  sprung  Just  as 
the  trial  was  called.  It  appearing  that  the  ab- 
sent appellant  was  notified 'of  the  assignment 
for  trial  at  least  IS  days  before  the  day  of 
trial,  we  think  It  should  not  be  said  that, 
under  the  drcumstances  detailed,  the  court 
abused  Its  discretion,  particularly  when  there 
was  not  an  absolute  refusal  to  grant  the  con- 
tinuance. In  the  absence  of  an  abuse  of  dis- 
cretion, the  refusal  to  grant  a  continuance 
win  not  be  reviewed  this  court.  Catlin  v. 
Harris,  7  Wash.  542,  35  Pac.  3S6;  Juch  v. 
Hanna,  11  Wash,  676,  40  Pac.  841. 

The  appellants  assign  as  error  that  the 
court  erred  "In  excluding  and  refusing  testi- 
mony Introduced  by  appellants,  and  In  not 
allowing  them  sufficient  latitude  In  cross-ex- 
amination of  respondent  and  his  business  aa- 
Boclates  In  the  matter  of  handling  and  caring 
for  the  property  In  question,"  This  assign- 
ment is  very  general  and  does  not  direct  at- 
tention to  any  specific  ruling  as  erroneous. 
However,  treating  the  references  to  the  state* 
ment  of  facts  as  made  In  the  argument  of  the 
brief  as  supplementary  to  the  assignment  It- 
self, we  have  examined  the  croBS-examlnatlon 
as  Indicated,  and  we  believe  that  no  prejudi- 
cial error  was  committed  In  sustaining  objec- 
tions to  the  several  questions.  It  was  the 
theory  of  appellants  that  respondent's  son 
had  been  given  possession  of  the  horse  with 
sufficient  authority  to  sell  it.  Respondent 
had  teatifled  positively  that  he  gave  no  such 
authority  to  the  son  or  any  one  else,  and  such 
had  been  the  whole  trend  of  his  examination 
in  chief.  Therefore  the  question,  "Was  he 
(his  son)  to  send  the  mon^  back  to  you?** 


was  wholly  Immaterial  and  irrelevant  as 
cr<ns-examinatlon.  The  same  is  also  true  of 
the  question,  *'If  he  (his  son)  had  taken  a 
mortgage,  you  would  have  been  sattefled?" 
The  question,  "Did  he  (his  son)  have  absolute 
control  of  this  team?"  was  also  Irrelevant, 
since  the  witness  had  testifled  that  the  son 
was  merely  given  control  of  It  for  the  pur- 
pose of  working  It.  Other  questions  on  cross- 
examination  involved  In  this  assignment  we 
think  were  equally  immaterial  under  the  to- 
sura,  barliis  referoice  to  the  examination  In 
chief. 

Under  the  record  before  us,  we  find  no  er- 
ror in  the  denial  of  the  motion  for  a  new 
trial,  and  the  Judgment  is  affirmed. 

GROW,  DUNBAR,  and  MOUNT,  JJ,,  con- 
cur. FULLERTON,  J„  dissents. 


DODDS  V.  DODDS  et  al. 
(Supreme  Court  of  Washington.  Dec;  26,  1008.> 

1.  Appeal  and  Ebbob  (t  17^)  —  Questions 
Rbvibwabu  —  QuEsnoifsJNoT  Raised  iit 
Tbial  Coubt. 

Where,  In  a  suit  for  dlvtrtR.  the  complaint 
and  reply  alleged  that  plalntlffikad  title  to  real 
«tate  described,  subject  to  a  conveyance  of  an 
undivided  half  Interest  to  defendant,  and  the  an- 
swer admitted  the  aUegatlon,  the  court  on  ap- 
peal will  not  consider  the  theory  advanced  for 
the  first  time  that  plaintiff  held  the  premises  in 
trust  for  third  persons. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  1  1053 ;  Dec  Dig.  |  171.*] 

2.  DivoBOl  (I  252*)— DiBPOsmoii  of  Pbopeb- 

TT  or  PABTIBS— POWBB  QT  GOUBT. 

Tin  court  in  a  suit  for  divorce,  must,  on 
granting  a  divorce,  make  a  just  dlvisicHi  of  the 

Sirt^rty  of  the  parties,  and  consider  the  burdens 
mposed  on  it  for  the  benefit  of  the  children  of 
the  parties,  and  the  fact  that  the  CMisideratlon. 
of  a  conveyance  by  the  hosband  to  the  wife  had 
failed  and  her  covenant  therein  had  been  ren- 
dered impossible  of  performance  was  immaterial. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent.. 
Dig.  M  713-715;  Dec.  Dig.  {  252.*! 

3.  Quieting  Title  (1  17*)  —  PsBsons  Enti- 
tled TO  Kblibp. 

Where  neither  husband  nor  wife  had-  any 
beneflciai  Interest  In  real  estate  purchased  in 
the  name  of  the  wife,  who  conveyed  the  same  to 
a  third  person,  the  third  person  was  entitled  to- 
have  his  title  thereto  qnleted  aa  against  the 
husband. 

[Ed.  Note.— For  other  cases,  see  QnletinK  Ti- 
tle, Cent.  Dig.  II 14,  15;  De&  Dig.  I  IT*] 

Appeal  from  Superior  Court,  King  Comity ; 
R.  B.  Albertson,  Judge. 

Action  by  Nathan  H.  Dodds  against  Eliza 
S.  Dodds  and  another.  From  a  judgment 
denying  relief,  plalntlfT  appeals.  Affirmed. 

John  E.  Humphries,  George  B.  Cole,  and 
T.  O.  OregsoD,  for  appellant.  Henry  S.  Noon. 
Hi^  Henry  Benb^,  and  Onle  &  Gulc^  fw 
reqiondenti. 

RUDKIN,  J.  This  is  an  aiq)eal  from  that 
portion  of  a  decree  of  divorce  disposing  of 
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the  property  rights  of  tbe  parties.  The 
pellant  and  tbe  respondent  Sllxa  8.  Dodds  in- 
termarried on  the  2d  day  of  Jamury,  1885, 
and  remained  husband  and  wife  until  tbe 
entry  of  the  decree  from  which  this  ap[)eal 
Is  prosecnted.  One  child,  now  of  the  age  of 
seven  years,  was  born  of  this  nnlon.  At  tbe 
time  of  tbe  marriage  the  appellant  was  tbe 
«wner  of  70  acres  of  land  in  King  county, 
40  acres  of  which  was  di^Mwed  of  long  prior 
to  tbe  decree  In  qnestlou.  On  the  2d  day  of 
May,  1002,  the  husband  conveyed  to  the  wife 
an  undivided  one-half  interest  in  the  remain- 
ing 30  acres.  In  consideration  of  love  and  af- 
fection, and  for  the  furthw  consideration  that 
the  wife  shoold  continue  to  live  with  tbe  bus- 
baud  as  his  wife  during  the  remainder  of  bis 
Batural  life.  By  the  terms  of  tbe  decree  of 
divorce  an  nadlvlded  one-half  Interest  in  this 
80  acres,  the  wh(de  being  of  the  value  of 
Abont  {9,000,  was  awarded  to  tbe  wife,  who 
was  also  awarded  the  care,  costody.  and  con- 
trol of  tbe  minor  child. 

In  support  of  his  aptieal  the  appellant  con- 
toids  that  be  holds  an  ondlvlded  one-lialf  In- 
terest In  the  above  property  In  trust  for  bts 
children  under  the  will  of  a  former  wife,  that 
the  ccmsideratlon  for  the  deed  tnm  the  appel- 
lant to  the  reqMmdoit  KHia  S.  Dodds  has 
wholly  Mled.  and  that  all  the  pn^rty  in 
controversy  should  have  been  awarded  to  him. 
The  title  of  the  aj^Uant  to  tbe  property 
above  described,  subject  to  tbe  conveyance 
«f  tbe  imdlvided  one-half  Interest  to  the 
wift,  was  BTored  In  the  complaint,  admitted 
In  the  answer,  and  reafllrmed  In  the  r^ly. 
The  gnestlcm  of  title  was  therefore  not  an 
Issue  on  tbe  trial,  and  the  trust  theory  now 
advanced  tor  the  first  time  Is  a  mere  after- 
thoui^t,  which  we  most  decline  to  discuss  or 
consider.  Tbe  consideration  tar  the  deed 
f  ran  the  husband  to  the  wife  has  In  a  lai^ 
measure  fsiled.  The  lore  and  affection  part 
finds  little  support  in  the  recrad,  and  tbe 
covenant  on  the  part  of  the  wife  to  live  with 
tbe  husband  ae  his  wife  during  the  remainder 
of  his  days  has  beeaa  roidered  Impossible  of 
pecfonnanoe  by  tbe  decree  ot  divorce.  But 
tbe  consideration  for  this  deed  la  a  matter 
of  little  moment  now.  The  court  below  bad 
Jurisdiction  of  the  parties  and  was  compelled 
to  make  a  Jnst  and  equitable  division  of 
tbeir  prapaty  and  pr^rly  rights,  having 
regard  to  their  respective  molts,  tbe  condl- 
titm  In  which  th^  would  be  1^  by  the  dl- 
Torce,  the  party  through  whom  tbe  property 
was  acquired,  and  the  bnrdois  Imposed  upon 
It  for  tbe  benefit  of  the  child.  Considering 
all  these  fSacts  and  drcnmstances,  we  are  un- 
able to  say  that  the  disposition  nude  the 
trial  court  was  either  Ineqaltahle  or  unjust. 
Tbe  claim  of  tbe  appellant  to  certain  lota 
purchased  In  tbe  name  of  the  respondent 
Bllsa  S.  Dodds  and  tberoifter  oonv^ed  to 
tbe  reqpondent  Hoenshell  Is  wholly  without 
merit  and  requires  no  discussion.   Under  the 


uncontradicted  testimony,  nether  the  husband 
or  wife  had  any  ben^dal  interest  In  this 
property  at  any  time,  and  tbe  title  of  tbe  re- 
spondoit  Hoenshell  was  properly  quieted. 
Let  the  Judgment  be  afiirmed. 

CROW.  MOUNT,  and  DUNBAR,  JJ.,  con- 
cur. HADLBY,  C.  J.,  and  PULLBRTON,  J., 
took  no  part 


UNITED  STATES  FIDIGLITT  &  GUARAN- 
TY CO.  V.  HOLLBNSHBAD  (FIRST  NAT. 
BANE  OF  RITZVILLE,  Garnishee)  et  al. 

(Supreme  Court  of  Waiblngton.  Jan.  4,  1909.) 

1.  ExEscprioNS  a  126*)— Natube— Waives. 

The  right  to  claim  property  in  Ilea  of  oth- 
er property  specifically  exempted  by  statute  is  a 
privilege,  aod  will  be  waived  unless  asserted  at 
tbe  time  and  In  the  manner  ezpxMSly  or  im- 
pliedly required  by  law. 

[Ed.  Note.— For  other  cases,  sea  Exemptions, 
Cent  Dig.  S  154;  Dea  Dig.  1 12(i.*] 

2.  Exemptions  (|  106*>— Method  or  Clau- 

INQ— STATUTOBT  PbOVISIONS— GOICPLIANCE— 

Necessitt. 

While  the  method  provided  by  Ballinger's 
Ann.  Codes  &  St  |  &^  (Pierce's  Code,  |  848). 
for  a  debtor  to  claim  ^rsonal  property  as  ex* 
empt,  ia  not  exclasive  in  garniBbmeot  proceed- 
ings, yet.  if  a  debtor  adopts  it,  nothing  abort  vt 
substantial  compliance  will  avail. 

[Ed.  Note.— For  otlier  eases,  se»  Exemptions, 
Dec.  Dig.  I  106.*] 

3.  Exemptions  (I  133*)— Claimiwo  ExiacF- 
Tion  6— Di  8CL0SUBE— Necessitt. 

One  claiming  that  proper^  levied  on  or  at- 
tached under  due  process  u  exonpt  must  make 
foil  discloeure. 

(Ed.  Note.— For  other  eases,  se»  Bxemptlona, 
Dec  I>ig.  I  123.*] 

4.  Exemptions  (|  119*)  — Claim  — Time  fob 
Hakino. 

In  the  absence  of  a  statute,  tbe  claim  of 
personal  exemption  must  be  made  within  a  rea- 
sonable time,  and  a  claim  made  at  any  time  t>e- 
fore  sale  under  execution  comes  witliin  tbe  rule. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent.  Dig.  H  14(m45 ;  Dec  Dig.  |  119.*j 

5.  GASNiSHMEnr  (8  1*)— Natxtbb  or  ^ogeed- 

'ING. 

A  gamishmeDt  Is  a  proceeding  In  rem. 
[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent.  Dig.  S  1 ;  Dec  Dig.  {  1.*] 

6.  Exemptions  ({  119*)— Time  fob  Claiming. 

Under  Ballinger's  Ann.  Codes  &  St  i 
5410  (Pierco's  Code,  i  563),  providing  that  de- 
fendant may  by  affidavit  in  writing  controvert 
the  answer  of  tbe  garnishee,  it  Is  the  duty  of  a 
d^ndant  having  notice  of  garnishee  process  to 
answer  aod  set  up  all  his  clalma  and  demands, 
and  where  defendant,  on  the  day  before  the 
formal  entir  of  judgments  against  him  and  the 
garnishee,  filed  als  claim  for  exemptions,  and, 
after  the  issuance  of  execntioa,  made  other 
claims  sufficient  In  form,  his  claim  came  too  late 
to  entitle  him  to  the  exemption. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent.  Dig.  n  140-145;  DecTbig.  1  119.*} 

Dunbar,  J.,  dissenting. 

Appeal  from  Superior  Court,  Adams  Oonn- 
ty;  W.  W.  Zent,  Judge. 
Action  by  tbe  United  States  Fidelity  ft 

Guaranty  Company  against  Aaron  Holleus- 
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head  and  othera.  From  tbe  Jadgment,  de- 
fendant Hollenshead  appeals.  Affirmed. 

O.  R.  Holcomb,  for  appellant.  Danson  & 
WllllamB,  for  respondent 

OHADWICK,  J.  From  an  order  directing 
payment  of  money  claimed  to  be  exempt  In  sat- 
isfaction of  a  Judgment,  defendant  appeals. 
After  trial  on  the  merits,  judgment  was  enter- 
ed for  plalntltr  and  against  defendant  In  a 
Suit  to  recover  money  upon  contract.  On  the 
same  day,  and  after  trial  on  the  merits.  Judg- 
ment for  the  sum  of  $589.41  was  entered 
against  the  First  National  Bank  of  Ritsvllle, 
Wash.,  In  a  garnishment  proceeding  ancillary 
to  tbe  main  action.  Defendants  and  the  gar- 
nishee defendant  were  represented  by  the  same 
attorney  in  all  proceedings  prior  to  the  rendl- 
tlcm  of  the  Judgm^t.  The  trials  being  conclud- 
ed on  the  7th  day  of  June,  tbe  court  announced 
his  judgment  In  each  case,  but  they  were  not 
formally  entered  until  the  10th  day  of  June, 
1907.  On  the  day  prior  to  the  formal  entry 
of  the  judgments,  defendant  Hollensbead 
made  and  filed  a  claim  for  exemptions  In  the 
following  form:  "State  of  Washington, . 
County  of  Adams — ss.:  I,  Aaron  Hollens- 
bead, one  of  the  abore-named  defendants, 
being  first  duly  sworn,  on  oath  do  depose  and 
say  that  the  judgment  In  tbe  above  entitled 
action  was  obtained  against  myself,  as  one  of 

the  defendants,  In  the  sum  of  $  ,  on  this 

7th  day  of  June,  1907,  that  I  am  a  household- 
er, residing  In  the  town  of  Rltzvllle,  Adams 
County,  Wasbingtoo,  that  tbe  family  con- 
sists of  myself  and  wife,  that  I  am  possessed 
of  household  goods,  utensils  and  furniture, 
not  equal  In  value  to  the  sum  of  $500.00,  that 
the  same  are  exempt  from  attachment  and 
execution,  that  I  am  entitled  to  an  exemp- 
tion, under  the  statute,  to  a  further  exemp- 
tion in  the  sum  of  $250.00  coin.  In  value  that 
the  above  named  plaintiffs  have  recovered 
judgment  against  the  First  National  Bank  of 
Rltzvllle,  Wasblngton,  garnishee  defendant, 
In  the  sum  of  $589.41,  in  tbe  above  entitled 
action,  that  I  am  entitled  to  the  sum  of  $250.- 
00  In  lieu  of  cows,  calves,  swine,  bees,  fowls, 
and  feed  therefor,  which  I  do  not  own  or 
possess,  out  of  tbe  moneys  which  the  said 
First  National  Bank  of  Rltzvllle  now  have 
In  their  possession  and  from  which  the  said 
judgment  stands  against."  Execution  hav- 
ing Issued,  the  garnishee  defendant  paid  tbe 
amount  found  to  be  due  from  It  to  appellant 
Into  tbe  registry  of  the  court,  and  thereafter, 
upon  motion,  the  court  ordered  the  money 
paid  over  to  plaintiff  in  satisfaction  of  Its 
judgment.  Upon  these  proceedings  defendant 
predicates  error,  and  Insists  that,  under  tbo 
liberal  rules  adopted  by  this  court  In  con- 
struing exemption  statutes,  tbe  money  should 
have  been  paid  over  to  him  as  exempt.  How- 
ever, we  believe  that  the  rule  relied  upon  by 
appellant  cannot  be  Invoked  until  a  claim  has 
been  made  at  the  proper  time  and  in  a  proper 
manner.  The  law  Is  solicitous  for  the  wel- 
fare of  the  debtor,  but  ft  also  recognizes  the 


rights  of  ttw  creditor  to  folly  satisfy  bis 
Judgment  out  of  the  proper^  of  the  debtor 
that  Is  not  exempt  tnm  execi^lon.  The  right 
to  claim  property  in  lien  of  other  property 
spedflcaily  exempted  by  statnte  Is  a  privi- 
lege, and  will  be  walred  nnless  asserted  at 
the  time  itnd  in  the  manner  expressly  or  im- 
pliedly required  1^  the  law.  12  Am.  &  Eng. 
Enc.  Law.  198.  To  tbe  end  that  this  privi- 
lege may  be  preserred.  the  Legldfttare  has 
prodded  a  method  wherry  the  rights  of  the 
debtor  may  be  fully  protected,  and  at  the 
same  time  Insures  to  the  credits  a  cmnplete 
tmcoverlng  of  the  debtor's  propoty,  that  be 
may  know  whereof  he  may  take  to  satisfy  his 
demand.  Bellinger's  Ann.  Codes  A  8t  1 6255 
(Pierce's  Code,  {  848).  While,  in  garnish- 
ment proceedings  this  method  conld  not  be 
held  to  be  exclusive,  yet,  If  the  debtor  adopts 
it,  nothing  short  of  sabstantlal  compliance 
will  avail.-  Exemption  statutes  have  been 
passed  In  aid  of  the  debtor  who  is  willing  to 
demonstrate  his  sincerity  and  good  faith,  and 
It  would  be  manifestly  wrong  for  a  court  un- 
der tbe  rule  of  liberal  construction  to  permit 
bim  to  use  the  law  to  shield  his  exempt  prop- 
erty, and  at  tbe  same  time  cover  up  that 
which  shonld  be  forthcoming  to  satisfy  the 
debt  A  full  disclosure  Is  tbe  burden  put 
upon  blm  who  would  claim  as  exempt  prop- 
erty levied  upon  or  attached  under  due  pro* 
cess.  Wapl^  Hd.  ft  Ex.  p.  776.  The  claim 
relied  upon  in  this  case  In  no  way  met  the 
Intent  and  spirit  of  the  law.  Appellant,  after 
the  issuance  of  execution,  made  claims  that 
were  probably  snflSclent  In  form,  thus  raising 
the  question  whether  they  were  seasonably 
made.  The  statute  of  this  state  makes  no 
suggestion  of  the  proper  time  to  claim  ex- 
emptions when  exempt  property  Is  made  tbe 
subject  of  garnishment.  In  the  absence  of  a 
statute,  this  court  has  held  tbe  rule  to  be 
that  the  claim  of  personal  ^emptlcm  shall 
be  made  within  a  reasonable  time,  and  said 
that  a  claim  made  at  any  time  before  s&Ie 
comes  wltbln  the  rule.  This  rule  cannot  be 
held  to  apply  here,  for  there  Is  no  sale.  On 
the  contrary,  the  effect  of  a  Judgment  is  to 
put  the  parties  In  tbe  same  position  they 
would  be  in  had  the  sheriff  made  a  sale  of 
personal  property,  and  paid  the  proceeds  In- 
to the  registry  of  the  court  to  be  applied  In 
satisfaction  of  the  judgment  A  garnishment 
Is  a  proceeding  in  rem.  Tbe  property  is  In 
custodia  legis.  To  obtain  the  property,  and 
not  a  personal  judgment  against  the  gar- 
nishee defendant,  is  the  primary  object 
sought  to  be  attained;  and  where  the  defend- 
ant has  notice,  as  be  had  in  this  case,  he 
should  be  bound  to  avail  himself  of  tbe  privi- 
lege of  answering  and  setting  up  his  every 
claim  or  demand  (Balllnger's  Ann.  Codes  ft 
St  S  5410  [Pierce's  Ck)de,  I  563])  to  the  end 
that  the  court  shall  not  enter  an  Impnyrldent 
Judgment 

In  the  case  of  New  Mexico,  etc.,  v.  Brocks. 
9  N.  W.  113,  49  Pac.  947.  upon  facts  almost 
identical  with  the  showing  In  this  ca8e»  the 
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court  said,  speaking  of  the  defendant,  that 
**he  had  full  notice  of  the  garnishment  pro- 
ceedings, and  procured  his  counsel  to  pre- 
pare and  draw  the  answer  for  the  gamlahee, 
and  refused  to  assert  his  exemption  claim, 
and  then,  for  more  than  ^ree  months  after 
the  final  Judgment  against  the  garnishee,  neg- 
lected to  make  any  claim  of  his  prlTllege  of 
exemption.  We  are  of  opinion  that  the  prin- 
ciple is  well  established  upon  reason  and  au- 
thority that  under  statutes  similar  to  our 
own,  a  final  Judgment  in  favor  of  the  plain- 
tiff and  against  the  garnishee,  after  notice 
to  the  defendant  of  the  garnishment  proceed- 
ing, in  whatsoever  way  obtained  by  him,  and 
his  failure,  neglect,  or  refusal  to  assert  his 
perwmal  priril^  of  the  right  of  exemption 
■easonably,  is  res  adjndlcata."  It  may  be 
added  that  the  statntes  of  New  Hezico,  like 
our  own,  do  not  require  any  service  upon  or 
notice  to  the  principal  defendant  of  the  gar- 
nishment proceeding.  The  rule  that  the 
principal  defendant  Is  bound  to  act  before 
judgment  is  entered,  if  he  has  notice,  is  far- 
ther sustained  by  the  following  authorities: 
Waples,  Attachments,  737;  18  Oyc.  1476; 
Randolph  T.  Little,  62  Ala.  896;  State  v. 
Judge,  39  La.  Ann.  622,  2  South.  426.  While 
we  do  not  wish  to  be  understood  as  holding 
that  a  claim  for  exemption  would  be  lost 
where  Judgment  Is  rendered  without  notice, 
yet  It  is  the  policy  of  the  law  to  discourage 
rather  than  encourage  litigation,  and,  when 
actual  notice  comes  to  the  debtor,  he  must 
act  promptly  and  In  a  proper  way  or  forfeit 
the  favor  of  the  law. 

The  Judgment  of  the  lower  court'  1b  af- 
firmed. 

hadi:;b;y.  a  3.,  and  rudkin.  fuller- 
ton,  CROW,  and  MOUNT,  JJ^  concur. 
DUNBAR,  J.,  dissenta. 


ANDERSON  v.  MITCHELL. 

(Supreme  Court  of  Washington.    Dec.  24, 
1908.) 

1.  EvioEKCE  (8  441*)— Actions— Admisbibil- 
irr  or  Evidence— Natitbi  or  tiiASiurr— 

COIJ^TEBAL  AOBBEMENT. 

One  signing  a  promlsMry  note  as  principal 
cannot  set  up,  as  against  the  payee,  a  parol 
independent  collateiai  agreement  by  the  payee 
exempting  him  from  liability  or  limiting  his  lia- 
lility  thereon. 

[Ed.  Note.— For  other  casee,  see  Evidence, 
Cent  Dig.  1  2044 ;  Dec  Dig.  I  441.*] 

2.  Bills  and  NoTEg .  (|  869*)— Riohta  ot 
Tbansfirbe— As  AQAinsT  Makee. 

The  maker  of  a  promissory  note  who  signed 
as  principal  cannot  set  up  as  against  a  subse- 
quent holder  an  independent  collateral  agree- 
ment between  the  original  parties,  exempting 
him  from  liability,  and  hence  evidence  of  such 
an  agreement  was  Inadmissible. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  |  951 ;  Dec.  Dig.  8  369.*] 


3.  Bills  ahd  Nona  ^  480*)— Paoor— Vabi- 

AHCE. 

Where,  in  an  action  on  a  note,  defendant 
pleaded  a  collateral  agreement  by  which  he  was 
not  to  be  bound  as  principal  or  surety,  he  could 
not  Introduce  evidence  to  establish  the  natare  of 
the  debt  created  under  the  community  property 
laws  and  law*  as  to  snntyshlp,  aa  eridauie  is 
not  adndsslble  to  support  a  defense  not  pleaded. 

[Ed.  Note.— For  oOer  casM,  see  Bilb  and 
Notea,  Cent  Dig.  1 1681 ;  Dec.  Dig.  I  489^*1 

4.  Appical  and  Ebbob  (8  169*)  —  Pbesemta- 
TiON  Below— Pleading — Issues. 

A  question  not  within  the  issaes  at  trial 
cannot  be  considered  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  1018;  ,Dec  Dig.  8  169.*] 

Appeal  from  Superior  Court,  Spokane 
County ;  E.  H.  Sullivan,  Judge. 

Action  by  B.  R.  Anderson  against  C.  E. 
Mitchell.  From  a  Judgment  for  plaintiff,  de- 
fendant appealed.  Affirmed. 

John  G.  Klebw,  for  appellant   Hapi^  ft 

Hlndman,  for  respondent 

CHADWICK.  J.  Action  by  E.  R.  Anderson, 
plaintiff,  against  G.  E.  Mitchell,,  defendant, 
upon  a  promissory  note.  From  a  Judgment 
in  favor  of  plalntlfr.  defendant  appeals. 

The  note  sued  on  was  made  by  appellant 
in  favor  of  the  Fidelity  National  Bank  of 
Spokane,  Wash.  After  maturity  of  the  note, 
it  was  transferred  to  respondent,  who 
brought  this  action.  The  complaint  Is  In 
the  usual  form.  Appellant  answwed,  admit- 
ting the  execution  of  the  note,  and  alleging 
as  a  farther  defense  that  the  debt,  loan,  or 
consideration  for  the  note  was  due  to  the 
bank  frcHn  the  United  States  Marble  Com- 
pany, a  corporation;  that  the  said  marble 
comjiany  was  a  heavy  debtor  of  the  bank, 
and  desired  further  advances  from  the  bank 
In  excess  of  the  amount  permitted  by  the 
Federal  laws  and  r^nlatlons  gov^nlng  na- 
tional banks,  and  that  the  bank  was  desirous 
of  loaning  the  money  to  said  company,  but 
did  not  desire  the  note  of  said  company,  but 
requested  the  appellant  herein  to  make  the 
note  tor  the  said  marble  company ;  that  it 
was  understood  and  agreed  by  and  between 
the  said  bank  and  the  appellant  when  said 
note  was  executed  and  ddlvoed  that  appel- 
lant should  not  be  bound  thereby,  either  as 
principal  or  surety.  A  demnrrv  to  this  an- 
swer was  orermled,  and  the  case  proceeded 
to  trial.  However,  on  the  trial,  the  court  re- 
foaed  to  allow  ttie  Introduction  of  parol 
evidence  In  so^port  of  tlie  further  and  sepa- 
rate defense,  and  we  think  properly  so. 

It  has  been  repeatedly  held  by  this  court 
that,  in  the  absence  of  fraud  or  mistake,  It  is 
incompetent  for  one  who  signs  a  promissory 
note  as  principal  to  set  up  an  Independent 
collateral  agreement  limiting  or  exempting 
him  from  liability.  He  la  bound  by  the  terms 
of  his  oUIgatlon.  Tacomn  Mill  Co.  r.  Sher- 
wood, 11  Wash.  492,  S9  ^c.  977 ;  Bryan  v. 
Duff.  12  Wash.  233,  40  Pac.  936,  60  Am.  St 
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B^.  88B;  Allen  t.  Cbambwa,  IS  WUh.  827, 
48  Pac  67;  Wlngste  t.  Blaloek.  15  Wash. 
44,  46  Faa  66S  ;  Bbney  t.  Adair,  18  Waflb. 
188,  SI  Pae.  888,  88  li.  B.  A.  478,  88  Am.  St 
Bep.  87S;  Hemrlch  r.  Wlat,  19  Wash.  S16, 
tsa  Ptua.  no.  Tbla  beHng  the  rule  as  betveen 
ttie  original  partlea  to  tbe  Inatroment,  It 
follows  that  the  defenae  could  not  be  aet  np 
■as  against  a  snbBeQiient  holder  of  the  note. 

It  is  contended,  howwex,  that  under  the 
community  pn^rty  Uwa  and  the  atatntea 
respecting  sure^sblps  the  maker  has  a  rig^t 
""to  establlBh  the  nature  of  the  debt  created 
br  the  note.**  Awell&nt  ezpresaly  pleads 
that  be  was  not  to  be  bound  elthor  as  prin- 
cipal or  surety,  nor  la  there  anything  In  the 
record  to  Indicate  that  appellant  Is  a  mar- 
ried man  or  possessed  of  any  community 
property.  It  will  thus  be  seen  that  the  ques- 
tion raised  In  appellant's  brief  and  sought 
to  be  raised  by  talm  on  the  trial  Is  not  within 
tbe  Issues  and  consequently  cannot  be  In- 
quired Into  by  this  court  A  party  cannot 
plead  one  defense,  and  glre  erldence  of  an- 
oQier  over*  the  objection  of  his  adversary. 

HADLET,  a  J.,  and  MOUNT,  BUD? IN. 
rULLEBTON.  CBOW,  and  DUNBAB.  JJ^ 

•concur. 


SPEDDEN  et  al.      8TKEB  et  al. 

(Supreme  Court  of  WaBhlngton.    Dec.  24, 
190&) 

L  Appeal  and  Ebbob  (i  768*)— Assiohuknt 
OF  ERROsa— Effect  or  Fazlube  to  Assion 
—Dismissal. 

That  apiwllanf  s  brief  cootahied  no  asslgn- 

ment  of  errors  was  not  ground  for  dismissal. 
TEd.  Note.— For  other  cases,  see  Appeal  and 

Error.  Dec  tMg.  |  766.*] 

2.  Appeal  and  Error  (J  773*)  —  Bbiefh — 
.  Faildbb  to  File  in  Time— Diskissal. 

Whether  the  failure  to  file  briefs  in  time 
is  ground  for  a  motion  to  diamiss  the  appeal 
depends  upon  the  status  of  the  case  when  the 
motion  is  heard, 

[Ed.  Note.— For  other  casea,  see  Appeal  and 
Error,  Cent  Dig.  6ft  3104,  3108-3110;  Dec. 
Dig.  I  773.*] 

3.  Tendob  and  Pubchasbb  (I  335*)— Vaud- 
rrr— Bebbbtation  of  Biqht  of  Fobixitubb. 

A  vendor  may  reserve  the  right  to  forfeit 
the  contract  and  retain  the  amounts  payable  on 
the  purchase  price,  upon  the  vendee's  bilnre  to 
perform. 

[EM.  Note. — For  other  cases,  see  Vendor  and 
Pnivhaser,  Cent.  Dig.  S3  981-983;  Dec.  Dig.  | 
335.*] 

4.  Contbacts  (5  211»)— CONDmOKS— Fobfei- 
tubes— Theory  of  VALionr. 

Forfeitures  for  breach  of  contract  are  sus- 
tained on  the  theory  that  time  is  of  the  essence 
of  the  contract 

[Eld.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  I  211.»] 

8.  EQmTT  (S  24*)— Subjbot-Matteb— Fobfei- 

TDRES. 

While  equity  will  enforce  forfeitures  con- 
tracted for,  they  are  not  favored,  and  before  en- 
forcing them  courts  should  sebe  upon  any  cir- 


enmstonees  arising  out  of  tiie  contract  or  the  re- 
lations of  the  parties  tending  to  show  a  waiver 
of  the  forfeiture  or  a  new  agreement 

[Ed.  Note.— For  other  cases,  see  Eauity,  Cent. 
Dig.  §S  70,  72;  Dec  DigrSM.*] 

6.  BsroBicATion  of  Instbchents  (1 12*)— De- 
fective ExKconoN- Mobtoages. 

Though  an  Instroment  executed  by  a  cor- 
poration, which  recited  that  the  corporation 
mortgaged  and  warranted  to  plaintiffs  certain 
proper^,  named  and  described,  to  secure  the 
payment  of  two  promissory  notes  executed  by 
It  was  not  In  tbe  exact  form  suggested  by  the 
Code,  and  did  not  state  the  amomit  of  tbe  debt 
and  was  not  acknowledged  as  the  act  of  tbe 
corporation,  but  of  its  officers,  it  was  capable 
of  being  reformed  in  equity,  and  was  not  void 
as  between  the  parties. 

[Ed.  Note.— For  other  cases,  see  Befonnation 
of  Instruments,  Cent  Dig.  8!  28-31 :  Dec  IHb> 
»  12;*  Corporations,  Cent  Dig.  1  1870.] 

7.  Estoppel  (S  2T*)--MoBioAaE8— VAunirr— 

Defects. 

A  mortgagor  cannot  deny  his  obligation  un- 
der  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Dstoppel, 
Cent  Dig.  S  65;  Dec  Dig.  |  27.*] 

8.  Vendor  and  Pubchaseb  (S  97*)— Becov- 

EBT  OF  liAND — BiGHT  OF  ACTION. 

Where  a  contract  for  the  sale  of  land  was 
executed,  under  an  option  to  the  purchaser,  by 
the  giving  of  a  deed  by  the  vendor  and  a  note 
and  mortgage  for  the  unpaid  balance  of  the 
purchase  price  the  purchaser,  but  the  mort- 
gage was  informal  In  not  following  closely  tbe 
statutory  form,  the  vendor,  having  accepted  the 
mortgage,  could  not,  without  a  demand  for  a 
more  formal  inatrument  assert  its  entire  in- 
validity, and  sue  to  rescind  bis  deed,  and  for  a 
declaration  of  forfeiture  of  the  original  contract 
for  nonpayment  of  tbe  purchase  price  as  there- 
in provided. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec  Dig.  |  97.*] 

9.  MOBTOAaES  (S  SO*)— VALIDITT— CONTKNT»— 

Amount  of  debt— Failure  to  State. 
A  mortgage  is  not  void  for  uot  stating  tbe 
amount  of  the  debt 

[Ed.  Note.— For  other  casea,  see  Uorteagea. 
Cent.  Dig.  S  133 ;  Dec.  DigrTsO.*] 

Appeal  from  Superior  Court;  Stevens  Oonit- 
ty ;  W.  O.  Chapman.  Judge. 

Suit  by  H.  S.  Speddeh  and  others  against 
A  E.  Sykea  and  another.  From  a  decree  for 
plaintiffs,  defendants  appealed.  Beversed 
and  remanded,  with  lustructlmis  to  dismiss 
without  prejudice  to  a  suit  to  foreclose  the 
mortgage. 

L.  H.  Prather,  tor  appellanta.  Svviaoa  ft 
Bochford,  tox  respondente. 

CHADWICK,  J.  Bespondents  have  moved 
the  court  that  this  appeal  be  dismissed,  for 
the  reasons:  (1)  That  app^lants*  brief  con- 
tains no  assignmoats  of  error;  and  (2)  that 
the  briefs  were  not  filed  witbin  tlm&  To 
sustain  tbe  first  ground  Haugb  v.  Tacoma, 
12  Wash.  386,  41  Pac.  173,  48  Pac.  87,  Is  re- 
lied upon.  This  case  has  been  distinguished 
In  the  later  cases  of  Johnston  v.  Gerry,  34 
Wash.  624,  76  Pac.  258,  77  Pac.  503,  and 
Crowley  v.  McDonongh,  30  Wash.  57,  70  Pac. 
261 ;  and,  upon  the  authority  c£  these  cases, 
tbe  first  ground  of  the  motion  Is  not  well  tak> 
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en.  It  hu  ftlM  bMB  held  fliftt  t  owtloa  to 
dlmln  an  t^ipeal  for  fkUnre  to  file  brleCe  In 
time  mnat  be  detwmlmd  by  the  itatu  of  the 
case  at  the  time  the  motion  Is  heard.  Sbaglt 
B7.  &  liomber  Co.  r.  Oo3b,  1  Waah.  830,  28 
Fac.  586.  The  moUui  to  dismiss  the  appeal 
to  denied.  Prom  the  pleadings  and  flndtngs 
of  fact  It  appears  that;  on  Uie  9th  day  ot 
Apni,  190%  t3ie  parties  entered  into  a  writ- 
ten ecmtract,  lAiMtt^  d^tedant  ^^es  was 
SlTen  an  option  to  pordiase  certain  mlntof 
idalms,  together  with  all  jAalntUEs*  toterest  to 
certoto  ether  property  sltnato  to  Stevens 
ccnrntr,  WariL  Upon  llie  execntlon  of  the 
«(»traet  defendant  paid  the  nun  of  (6,000. 
^e  contract  provided  for  the  payment  of  the 
farther  soms  of  |7,S00  on  or  before  October 
1,  1906,  and  $7,800  on  or  before  April  1. 
1907,  and  that  a  deed  shoald  be  executed 
upon  the  demand  of  the  defendant,  provided 
that  upon  delivery  of  the  deed  defendant 
would  execute  a  note  for  the  unpaid  balance, 
ti^tber  with  a  mortgage  upon  the  property 
conveyed.  It  was  also  agreed  that.  If  "In 
any  event  said  party  of  the  second  part,  his 
successors  or  assigns,  shall  fall  to  make  the 
payments  as  herein  provided,  then  this  con- 
tract may  be  forfeited  at  the  option  of  tlie 
parties  of  the  first  part,  and  upon  Uie  ex- 
ercise of  such  option  the  party  of  the  second 
part,  his  successors  or  assigns,  sball  forfeit 
to  said  parties  of  the  first  part  any  and  all 
snms  iMld  hereunder,  vrhldx  eald  sums  It  is 
hereby  agreed  Shall  be  considered  liquidated 
damages  for  such  breach,  and  thereupon  the 
said  parties  of  the  flist  part  shall  be  entitled 
to  the  Immediate  possession  of  the  said  prem* 
laes  above  described."  Defendant  went  Into 
possession  of  t^e  pn^rty  under  the  terms 
of  his  option,  and  at  some  time  prior  to  Octo- 
ber 6,  1006,  at  his  request,  platotlfEs  conveyed 
all  of  the  property  described  to  the  -contract 
to  the  defendant  Chevrelah  Copper  Queen 
Mining  Company.  On  September  17,  1906, 
the  defendant  mining  company  executed  and 
delivered  to  plalntUTs  Ito  two  promissory 
notes  for  the  sum  of  $7,600  each,  the  one  due 
October  1,  1806,  and  the  other  April  1,  1907, 
At  the  same  time,  and  for  the  purpose  of  se- 
curing the  payment  of  the  said  notes  accord- 
tog  to  their  tenor  and  effect,  the  defendant 
mining  company  made  and  delivered  to  plain- 
tiffs a  mortgage  to  form  as  followa: 

'TThls  indeutnre  wltoesseth,  that  the,  mort- 
gagor Ohewelah  CoK>er  Queen  Bitotog  Com- 
pany, of  the  town  of  Ohewelah,  to  the  county 
of  Stevens,  and  state  of  Washington,  mort- 
gages and  warrants  to  H.  S.  Spedden,  Bngene 
8pedden«  B.  M.  Spedden,  0.  C.  Bunker  and 
B.  J.  Bmiker,  ot  the  town  of  Chewelafa,  coun- 
tj  of  fltevms  and  stote  of  Washington,  to  se- 
cure the  payment  of  two  promissory  notes 
executed  by  Gbewelah  Copper  Queen  Mining 
Oo.  bearing  even  dato  herewith,  payable  to 
the  order  <xr  H.  S.  Spedden,  Ehigene  Speddm, 
EL  H.  ^wdden.  C.  CL  Bunker  and  B.  J.  Bun- 
ker, tbe  toUowtog  deacrlbed  zeal  estate^  to 
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wtt,  llie  Copper  Queen,  Bat^  8:  ffiUald^ 
NorOtview,  Ooppes  GUef,  Millslto  and  Ooj^ier 
Crown  all  beh^  situated  to  the  Ohewdab 
mining  district,  Stev«is  county,  Washington; 
and  also  their  totwert  to  and  to  the  north- 
west quarter  of  tbe  southeast  quarter  and 
toe  southwest  quarter  of  the  northeast  quar- 
ts of  section  twen^-ntoe  (2^  to  township 
thlr^-three  (83)  north  of  range  forty-one  (41) 
H  W.  M.  sltoated  to  tbe  connly  of  Stevens 
to  the  stote  <tf  Waflfalngton,  hraeby  releasliv 
and  waiving  all  riglito  under  and  by  vlrtoe 
et  tbe  liomettead  exemption  lews  of  this 
stote.  Dated  this  17th  day  of  September, 
A.  D.  1906.  Ohewelah  Copper  Queot  Mining 
Co.  [Seal],  by  Thos.  D.  Schall,  Prealdait, 
J.  H.  S.  Olfford,  Secretary. 

"Stote  of  Mtonesota,  County  of  Henne- 
pin—es.:  I,  A.  D.  Smith,  to  and  for  said 
county  to  tbe  stote  aforesaid  do  hereby  cer* 
tlfy  toat  Thos.  D.  Scball,  president,  and  J. 
H.  S.  Olfford.  secretory  for  the  <^ew^ah 
Copper  Queen  Utotog  Cwnpany,  personally 
known  to  me  to  be  tbe  same  persons  whose 
names  are  subscribed  to  toe  foregoing  Instru- 
ment appeared  before  me  this  20th  day  of 
September,  1906^  to  perstm,  and  acknowl- 
edged toat  tbe^  signed,  sealed  and  delivered 
the  said  instnmient  as  toelr  free  and  volun- 
tory  act,  for  tbe  uses  and  purposes  therein 
set  forth.  Including  toe  release  and  waiver 
of  tbe  right  of  homestead.  Qlven  under  my 
hand  and  seal  this  20th  day  of  September, 
A.  D.  1906.  A.  D.  Smith,  Notary  Public, 
Hennepto  Conntr,  Minnesota.  [  Notorial 
Seal.]" 

Platotiffs  received  the  mortgage  and  placed 
It  of  record,  believing,  as  they  say,  Uiat  It 
was  a  "mortgage  to  fact,  sufficient  to  form, 
under  toe  laws  of  toe  stote  of  Washtogton, 
to  create  a  lim  upon  toe  property  toerein 
described,  to  secure  the  payment  of  toe  two 
priHnlasory  notes,  each  for  toe  sum  of  $7,600, 
at  toe  time  to  each  note  stoted."  It  Is  also 
alleged  in  toe  complatot  toat  toe  deed  to  toe 
defendant  ctanpany  was  procured  and  toe 
mortgage  received  by  idatotUfs  because  of 
toe  fraudulent  representotions  of  toe  defend- 
ants, to  toat  platotiffs,  betog  Ignorant  of  toe 
ways  of  bustoesB,  were  induced  to  believe 
the  mortgage  was  "a  mortgage  to  tmto  and 
In  toct,  whereas  said  pretended  mortgage 
was  at  toe  time  of  its  delivery,  and  now  Is, 
worthless  under  the  laws  of  toe  stote  of 
Washtogton."  All  of  this  Is  denied  by  de- 
t^idants,  and  the  trial  ocmrt  fonnd  that  toere 
was  no  fraudulent  totmt.  The  promissory 
notes  were  not  paid  at  toe  time  stipulated, 
and  tois  action  was  bron^t  for  toe  cancel- 
lation of  toe  deed  and  forfeiture  of  the  rlgbte 
of  toe  def  endanto  under  toe  oiptioa  ctmtract 
From  a  decree  to  favor  ot  platotUBi,  the  de- 
fwdanto  have  appealed. 

The  case  Is  tons  reduced  to  an  acti<w  for 
toe  forfeiture  of  an  option  agreement  for  tbe 
purdhase  of  land.  Under  well-settled  prin- 
ciples of  tbe  law  a  raidor  maj  isswrs  tbs 
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rfght'  td  f&MUt  &e  contraA  uid  retain  the 
amomtts  paid  by  the  voodee  on  tbe  purchase 
price.  If  this  were  all  than  wu  to  tills  case, 
Its  solQtiffli  vonid  InTidTe  no  effort  But 
where,  not  otity  tinder  tlM  contract  bat  by 
mbseqaent  agreanent  of  the  parties  notes 
are  given  for  Uie  payment  «t  the  purchase 
price  which,  In  the  abemce  of  any  agreonent 
to  tbe  contrary,  wonld  extend  the  time  of 
payment'  orer  the  period  at  llmltati<ni  find 
by  the  'atatate  for  recovery  iQion  overdne 
coiitrtMfti^  thai  tiuainatlng  the  Implication 
or  express  nndentandlng,  as  flie  case  may 
that  time- Is  the  essence  of  the  contract,  a 
more  dlfflcnlt  dnestion-  Is  presrated,  for  It  Is 
upon  this  -theory  that  forfeitures  are  sus- 
tained. 1  Fnueroy's  Equity,'!  446;  tllark  t. 
Lyons,  2S  XU.  105;  Shafer  v.  Mlver.  8  Mich. 
268;  Unscott  t.  Buck,  S8  M&  -630.  White 
aj^iants  undoubtedly  had  the  right  to  re- 
aerfB  the  remedy  of  forf^ture,  it  may  tw 
wrlouBIy  questioned  whether  -they  have  not 
waived  It  by  accepting  the  promissory  notes 
of  the  mining  company.  Ibe  contract  ceased 
to  be  executory  and  became  an  executed 
This  theory  Is  ctmslstent  with  the  express 
tenns  of  the  Contract.  It  was  agreed  "by  and 
between  tlie  parties  hereto  that  at  any  time 
the  party  of  the- second  part  may  desire  the 
conveyance  of  said  property  the  said  parties 
of  the  first  part  will  convey  the  same  to 
him;  or  to  his  successors  and  assigns  by  a 
good  and  snfllclait  mining  deed  free  and 
clear  of  all  liens  and  Incumbrances  accruing 
prior  to  the  date  hereto,  providing,  that  upon 
tbe  ddlvery  of  said  deed  In  accordance  here- 
with' the  said  party  of  the  sewmd  part,  hia 
successors  or  assigns,  will  execute  a  note  to 
the  parties  of  the  first  part  for  the  amount 
remaining  unpaid  under  tenns  hereof  when 
the  request  tat  such  deed  shall  be  made,  se- 
cured by  a  mortgage  upon  the  above-deecrlb- 
ed  property."  This  court  has  held  tbe  gen- 
enU  iSoctrine  that  forfeitures  are  not  favored 
In  tbe  law,  :and  tiiat  courts  should  promptly 
Betee  npw  any  circumstance  arising  out  of 
tbe  contract  or  rdatlona  of  the  parties  that 
would  Indicate  an  election  or  an  agreement 
to  waive  the  harsh,  and  at  times  unjust, 
reme^  ot  forfeiture,  a  remedy  which  Is 
<rf  ten  times  too  freely  granted  by  tikose  who 
have  taken  no  account  of  the  misfortunes 
and  disappointments  whl<3i  condltlcms,  un- 
foreseen and  beyond  a  party's  control,  have 
raised  u  a  bar  to  performance,  however  hon- 
est may  be  his  Intait  Whiting  v.  Doughton. 
81  Wash.  327,  71  Pac.  1026.  Equity  will  en- 
force forfeitures  when  It  is  the  contract  of 
the  parties  that  it  shall  be  so.  But  before 
makbig  Its  decree  It  will  consider  every 
agn^ement,  every  declaration,  and  every  rela- 
tion of  the  parties  arising  out  of  the  con- 
tract; and,  If  there  be  anything  that  war- 
rants a  flndlbg'tbat  the  parties  have  resolved 
anew,  it  will  so  decree. 

But'  it  is  idsistM  tbat  «be  mortgage  ten- 
id^rtfd  and  received  b^  ^be-  plnintlffs  was 


^Id  and  tff  no  eteect  It  li  true  tiut  tbe 
mwtgage  does  not  Utet!ally  conq^y  witti  tbK 
form  suggested  the  L^bMature  at  this 
state  (Balllnger'B  Ann.  Oodes  ft  fit  {  4622 
[Pierce's  Code,  I  4454])»  aAd  Its  acknowledge 
ment  Is  Informal ;  but  we  do  not  und«stand 
tbat  courts  should  be  overtecbnical  in  con- 
struing the  acts  of  original  parties  to  a  con- 
tract. The  trial  oonrt  exiwesriy  ilound  "that 
the  said  defendants  did  not,  at  any  tlmev 
make  to  the  said  plaintiffs  any  false  or 
fraudulent  retwesuitatlons  as  to  the  validity 
of  said  purported  mortgage  and  said  notes^ 
or  any  or  tfHur  nt  them.'*  The  parties  iw 
ceeded  In  equal  goOd  taSttt  to  carry  out  their 
contract  The  one  Jias  tendered,  and  the 
othw  veceived,  a  nunrutage  InsuiBlctait  In 
form  to  meet  the  accepted  definitions  of  tbe 
term.  No  rights  of  third  parties  liave  huter^ 
voied,  and  it  most  be  admitted  titat  the  In- 
strument is  tlie  actoow1e^;meat  of  an  obliga- 
tion and  an  agrean«it  that  certain  property 
shall  he  held  to  satisfy  ttie  debt,  wlutever 
It  may  be.  Is  It  any  less  a  mortgage  as  be- 
tween the  parties  than  one  drawn  with  all 
the  forms  and  sanctions  of  the  law?  We 
think  not  AdmitUng  Its  lack  of  form,  it  was 
susceptible  of  being  reformed  In  a  court  of 
equity.  The  appellaxit  mining  omipany  could 
not  have  denied  its  Intoit  and  Obligation. 
Commercial  Natl.  Bank  v.  Johnscm,  16  Waeh. 
636,  48  Pac.  267 ;  -Land  Htg.  Bank  T.  Nldiol- 
son,  24  Wash.  iSSR,  64  Pac.  166. 

If  all  these  things  were  not  true,  there  Is 
another  principle  that  predudes  a  recovery 
In  this  case,  and  that  Is  that  It  was  the 
privilege,  and  we  may  say  the  duty,  of  re- 
spondents to  demand  a  more  formally  execut- 
ed mortgage,  If  th^  so  desired,  at  the  time 
tbe  one  under  consideration  was  t«idered. 
It  Is  no  answer  to  this  proposlflon  to  my  that 
reepondCTts  were  Ignorant  and  unskilled  in 
matters  of  business,  and  were  overreaclied 
by  appellants.  That  ail^tlon  fell  with  the 
finding  that  ttiere  was  no  fraud.  Having  ac^ 
cepted  the  mortgage,  they  are  bound.  In  the 
absence  of  Intervening  rights,  to  rely  upon  It. 
for  It  carries  with  It  a  right  of  redemption 
In  appellants  which  Is  valuable  to  them,  and 
cannot  be  defeated  without  proper  proceed- 
ings and  a  day  in  court  From  the  record  it 
Is  clear  that  the  court  below  lidd  liie  mort- 
gage void  because  It  did  not  state  Oie  amount 
of  the  debt,  and  that  the  mortgage  was  not 
executed  by  the  corporation  nor  aidooowl- 
edged  by  the  corporation  <x  Its  ofllcen.  Tht 
first  ground  Is  untenable.  Jones  on  Mort- 
gages (6th  Ed.)  I  64 ;  Boblnson  t.  Williams; 
22  N.  T.  380  ;  27  Cy&  1066. 

The  second  ground  needs  no  farther  dis- 
cussion, ^e  holding  of  the  court  Is  tiut 
tbe  complaint  In  this  case  does  not  state  a 
cause  of  action,  and  that  the  condorions  of 
law  are  not  warranted      the  facts  fOand. 

The  case  will  be  reversed  and  remanded, 
with  Instructions  to  the  lower  court  to  dis- 
miss this  acttoa  wlttiont  prejudice  to  the 
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right  of  reepondents  to  bring  an  action  to 
SoncloM  their  mortgiMEe  upon  the  propertr. 

RUDKIN,  FULLERTON.  GROW,  and 
PUNBAR,  JJ..  coDcnr.  HADLEY,  a  3.,  and 
MOUKT,  J.,  took  no  part 


CITY  OF  SPOKANE  v.  MACHO. 
(Supreme  Court  of  Washington.   Jan.  4,  1909.) 

1.  MnnctPAi.  OoBFOSAnons  (|  HI*)— Obdi- 
HANCn— Vauditt. 

A  dty  ordinance  must  be  fair  In  Iti  terms, 
impartial  In  operation,  and  general  in  applica- 
tion. 

[Ed.  Note.— For  other  caaee,  see  Municipal 
Co^ntion^  Cent  Dig.  H  240-206 ;  Dee.  Dig. 

2.  LiomsES  (1  &%*)— Obdirances— REauj:.A- 

TIOH  or  EMPIATXBKT  A6KNCU8. 

A  dty  ander  the  police  power  ma;  Ucenae 
and  regolate  employment  agendes. 

[Ed.  Note^— For  other  caeea,  eee  Liceneea, 
Det  Dig.  f  5%.*] 

3.  MCNICIPAL  COBPOBATIONS  (§  111*)— RBQU- 
LATIOH  or  BdBIHESS— GLAJSBinCATIOll. 

While  a  city  under  the  ptriice  power  may 
br  ordinance  daiisi^  a  bnslnees  for  pnipoees 
of  revenue,  and  all  necessary  and  pro[>er  penal- 
ties may  be  provided  to  insure  its  due  enforce- 
ment yet,  wtiere  the  object  is  resulatioQ,  no 
classification  can  be  made  vhlch  will  render  an 
act  criminal  when  done  by  a  person  in  one  oc- 
cnpation  and  innocent  when  done  by  one  In  an- 
other pursuit,  but  the  ordinance  must  treat 
alike  all  of  the  class  to  which  It  applies,  and 
must  include  all  who  are  similarly  situated, 
and  an  ordinance  makiiv  it  unlawful  for  a  per- 
son  keeping  an  em^oyment  office  to  make  a  will- 
ful misrepTesentenon  to  a  person  seeking  em- 
]i!oyment  through  tiie  office,  and  take  a  fee  for 
8uch  pmployment.  Is  Invalid,  since  it  makes  the 
obtflininft  of  money  by  willful  misrepresentation 
which  may  be  done  in  any  business  criminal 
only  when  done  one  conducting  an  employ- 
ment office. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Dec.  Dig.  |  111.'] 

Appeal  from  Superior  Court,  Spokane 
County;  Wm.  A.  Hnneke,  Jadge. 

A.  M.  Macho  was  charged  wjth  Tlolatlng 
an  ordinance  of  the  city  of  Spokane.  From  a 
Judgment  of  the  superior  court  dismissing  a 
Judgment  of  conviction  of  a  police  magis- 
trate, the  city  appeals.  Affirmed. 

"L.  R.  Hamblen,  F.  D.  Allen,  and  Harry  A. 
Rhodes,  for  appellant.  J.  M.  Geraghty  and 
Alex  M.  Winston,  for  respondent 

CHADWICK,  J.  Defendant  was  arrested 
and  charged  with  the  violation  of  an  ordi- 
nance of  the  city  of  Spc^ane,  Wash.,  entitled: 
"An  ordinance  licensing  and  regulating  the 
keepers  of  employment  offices  and  the  busi- 
ness of  employment  agencies  in  the  dty  of 
Spobane,  providing  a  penalty  for  the  viola- 
tion thereof,"  etc.  Among  other  matters  cov- 
ered by  the  ordinance.  It  is  provided:  "Sec 
7.  It  shall  be  unlawful  for  any  person  keep- 
ing an  employment  office  to  make  any  wil- 
ful misrepresentation  to  any  person  seeking 


employment  through  such  office,  or  to  wil- 
fully deceive  any  person  seeking  employment 
through  such  office,  and  take  a  fee  for  such 
employment."  Defendant  was  convicted  be- 
fore the  police  magistrate  of  the  city,  where- 
ui>on  he  appealed  to  the  superior  court.  In 
that  court  he  demurred  to  the  complaint,  np- 
on  the  ground  that  It  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The 
demurrer  was  sustained,  the  defendant  dis- 
charged, and,  from  a  Judgment  of  dismissal, 
the  city  has  appealed. 

The  charter  provisions  relied  upon  to  sus- 
tain this  prosecution  are  as  firflows: 

"Sec.  58.  To  regulate  or  prohibit  the  carry- 
ing on  within  the  corporate  limits  of  the  city 
of  occupations  which  are  of  such  nature  as 
to  affect  the  public  health  or  good  order  of 
the  dty  or  to  disturb  the  public  peace,  and 
which  are  not  prohibited  by  law,  and  to  pro- 
vide for  the  punishment,"  etc. 

"Sec.  65.  To  provide  for  the  punishment  of 
all  disorderly  conduct  and  of  all  practices 
dangerous  to  the  public  safety  or  health,  and 
to  make  all  regtdatlons  necessary  for  the 
preservation  of  pabltc  morality,  health,  peace, 
and  good  order,"  etc. 

While  no  account  of  It  was  taken  In  the 
court  below,  subdivision  S,  {  59,  "to  license, 
tax,  regulate,  and  control  hawkers,  peddlers, 
*  *  *  and  all  other  classes  of  btislneas  not 
othwwlse  In  this  charter  provided  for,"  Is 
now  urged  as  sufficient  In  itself,  or,  when 
taken  in  connection  with  the  others,  to  war- 
rant a  conviction  and  sentence.  Assuming 
that  It  Is  within  the  police  power  of  the  city 
to  enact  an  ordinance  to  protect  the  citizen 
from  frauds,  Impositions,  willful  misrepre- 
sentations, and  deceits,  section  7  of  the  or- 
dinance In  question  cannot  be  sustained.  It 
is  a  fundamental  proposition  that  an  ordi- 
nance must  be  fair  in  its  terms,  impartial  In 
its  operation,  and  general  in  Its  application. 
Dillon,  Mun.  Corp.  322;  McQuillan,  Mun. 
Ord.  193.  The  ordinance  before  us  assumes 
to  license  and  regulate  the  business  of  em- 
ployment agencies.  This  has  been  held  to  be 
a  proper  exercise  of  the  police  power  of  the 
state.  Price  v.  People,  193  111.  114,  61  N.  E. 
844,  55  U  R.  A.  088,  86  Am.  St  Rep.  306. 

But  section  7  goes  further.  It  defines  a 
common-law  crime,  and  provides  a  penalty  for 
its  infraction — not  for  all  who  may  be  guilty 
of  a  like  offense,  but  the  employment  agent 
who  shall  by  willful  misrepresentation  or  de- 
ceit obtain  the  money  of  another.  It  cannot 
be  denied  that  the  bnslness  of  the  ^ploy- 
ment  agent  Is  a  legitimate  business,  as  much 
so  as  Is  that  of  the  banker,  broker,  or  mer- 
chant; and,  under  the  methods  preraillng 
In  the  modern  business  world,  it  may  be  said 
to  be  a  necessary  adjunct  in  the  prosecutlw 
of  business  enterprises.  The  vice  of  the  sec- 
tion under  discussion  lies  In  this:  That  It 
makes  an  act  criminal  in  one  who  may  be 
engaged  In  a  iawfur  business,  while  the  act 
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committed  under  like  circnmrtancei  by  an- 
other  may  not  be  sa  A  bnslnen  may  be 
dasBifled  by  ordinance  under  the  police  pow- 
er of  a  state  If  tbe  object  of  tbe  legislation  Is 
rerennev  and  all  necessary  and  proper  penal- 
ties may  be  prorlded  to  Inaore  Its  due  oi- 
forcement  But,  if  the  object  Is  regulation 
merely,  such  classlflcatlon  will  not  be  t<^erat- 
ed.  In  re  Gamp.  38  Wash.  883,  80  Pac.  547. 
It  was  frankly  admitted  in  tbe  argument  of 
this  case  that  section  7  was  enacted  for  the 
purpose  of  regulating  the  business  of  employ- 
ment agencies.  When  ezerdsing  its  power  to 
regulate  a  business,  the  municipality  may 
daaslfy  subjects  ot  legislation,  but  the  law 
must  treat  alike  all  of  a  class  to  which  It  ap* 
plies,  and  must  bring  within  Its  classification 
all  who  are  similarly  situated  or  under  the 
same  condition.  Stem  the  very  nature  of 
things,  there  can  be  no  dissimilarity  of  con- 
dition or  sltuatlMk  between  the  employment 
agent  who  indulges  in  a  false  pretense  and 
any  other  person  who  resorts  to  dec^t  or 
fraudulent  representations  to  accomplish  a 
wayward  purpose.  "The  dasslflcatlon  must 
be  based  on  some  reason  suggested  by  a  dif- 
ference in  the  situation  and  circumstances 
of  the  subjects  treated,  and  no  arbitrary  dis- 
tinction between  different  kinds  or  claBses  of 
buBlness  can  be  sustained,  tbe  conditions  be- 
ing otherwise  similar."  State  ex  rel.  t.  Ram- 
sey, 48  Minn.  236,  01  N.  W.  112,  81  Am.  St 
Rep.  6C0.  Under  the  rule  just  quoted,  those 
engaged  In  a  business  lawful  and  orderly  in 
itself,  although  subject  to  license  and  regula- 
tion, cannot  be  made  a  class  upon  which  a 
penal  statute  shall  operate  to  the  exdnslon 
of  others,  (or  the  crime  defined  is  not  pecu- 
liar to  the  business  of  employment  agencies, 
but  common  to  all.  and,  to  be  sustained,  must 
include  within  its  terms  all  who  may  be  like- 
wise guilty.  It  has  been  held  that  "an  or- 
dinance vrhUA  would  make  the  act  done  by 
one  pmal  and  Impose  no  penalty  for  the 
same  act  done  under  like  circumstances  by 
anotber  could  not  be  sanctioned  or  sustained 
because  It  would  be  unjust  and  unlawfuL" 
Tugman  t.  C^cago,  78  HI.  405;  Chicago  t. 
Rumpfl,  45  m.  90,  92  Am.  Dec.  190;  May  T. 
People,  1  Ooto.  App.  167,  27  Pac.  1010;  Mc- 
Quillan, Mun.  Ord.  198.  While  the  cases 
cited  were  all  upon  a  dtfterrat  state  of  facts, 
In  that  they  sought  to  exempt  a  class  within 
a  dass,  yet  tbe  principle  applies  with  un- 
diminished force  to  the  case  at  bar.  This  is 
apparent  when  it  Is  remembered  that  it  is 
the  act  with  which  the  law  is  concerned, 
ratter  than  the  business  In  which  one  may  be 
engaged  when  he  commits  It  It  is  the  law 
tbat  stands  at  the  bar  of  this  court  for  judg- 
ment; not  the  respondent  To  sustain  sec- 
tion 7,  It  nrast  be  measured  by  the  general 
wtiftire  dauses  of  tbe  diarter  hereinbefore 
■quoted,  and,  when  so  graduated,  It  cannot 
meet  the  teat  It  makes  the  act  ot  <»e  en- 
gM^ed  In  a  particular  bndnees  criminal, 


whQe  the  same  act  committed  by  another  in 
a  different  business  may  go  unchallenged 
the  dty.  If  the  reqmndent  Is  gnll^,  those 
aggriered  must  resort  to  tbe  gen««l  law  of 
the  state  toe  a  ranedy.  Bubdlrlslon  0  of  sec- 
tion 69  can  have  no  apidlcatlon  here.  The 
only  question  open  under  section  7  Is  wbetb- 
er.  In  the  exercise  of  Its  authority,  tbe  dty 
has  gone  beyond  the  reasonable  and  constitu- 
tional limit  of  police  regalatton.  Wa  de- 
cide that  It  has  done  so. 

The  judgment  of  tbe  lover  court  la  af- 
firmed. 

rULLORTON.  MOUNT,  and  DUNBAR, 
JJ.,  concur.  HADI^EY,  O.  J.,  and  OBOW, 
did  not  alt 


MAXWBUj  et  al.  t.  HARPER  et  nx. 
(Si^rame  Oeort  of  Washington.  Jan.  B,  1900.) 

1.  Deeds  (8  66*>— VALiorrr— Deuvbbt— Smr- 
nciENor. 

The  question  of  dellTcty  or  ntmdeliTeTy  of 
a  deed  Is  one  that  is  govenied  \fr  the  grantor's 
Intent  as  gathered  from  the  terms  of  the  deed 
itself,  if  It  can  be  ciMufateaUy  done. 

[Ed.  Note.— For  other  cases,  see  Deeds*  Cent. 
Dfg.  I  118;  Dec.  Dig.  S  56.*] 

2.  Deeds  ff  90*)  — CoNSTBucnoH—OnnauLL 

RUI.ES— STUOT  OOMSTBUOnON. 

A  deed  whldi  admits  of  more  than  one 
eonstractioo  mast  be  construed  moat  strongly 
against  the  grantor. 

gOd.  Note.— For  other  eaaem.  see  Deeds,  Gent. 
.  «  236 :  Dec  Dig.  I  90.*] 

8.  Deeds  (f  100*}  —  ConsTBUonoR— GxmmAi. 

UvijEa—wcmneia  Cibcijustaitces. 

If  a  deed  upon  Its  face  appears  to  be  un- 
certain or  ambiguous.  It  may  be  construed  in  the 
light  of  tbe  snrronndlng  drcumstancee ;  eTi* 
dence  of  audi  drcomstances  bdng  admitted  to 
aid  the  court  In  oonatmlng  Its  language  and  as- 
certaining the  grantor's  intent 

[Ed.  Note.— For  other  csaes,  see  Deeds,  Cent. 
D^.  S  239;  Dee.  Dig.  |  100.*] 

4.  Deeds  (f  61*)— Dclitebt- Deposit  foe  De^ 

UVEBT  on  QeANTOB'B  DX4TH. 

A  gran&i's  depoelt  (tf  his  deed'  with  a  third 
party  to  be  held  07  the  depositary  antll  the 
grantor's  death  and  then  delirered  to  the  Eran- 
tee,  the  grantor  reserving  no  contrcd  over  the 
deed,  conatitntes  a  Tslld  delivery. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  H  140,  141 ;  Dec  Dig.  I  61.*] 

6.  Deeds  (|  183*)— Cohstbuotion  awd  Opsba- 
noN— Qenebal  Ruxxs— Estates  Cbeatkd. 
A  grantor's  deposit  of  hU  deed  with  a  third 
party,  to  be  held  by  the  dwosltary  nntU  thi 
grantor's  death,  and  then  ddmred  to  Uw  cran- 
tee,  the  grantor  r^Mrvlng  no  oonticd  over  tbe 
deed,  constitutes  a  valid  dellvety ;  and  tlie  deed 
vests  an  Immediate  estate  in  the  grantee  sab- 
ject  to  a  life  estate  In  the  grantor. 

[Ed.  Note.— For  other  cases,  see  Deeda,  Cent. 
Dig.  {  368 ;  Dec.  Dig.  {  133.*] 

6.  pBiiTOiPAi.  ard  Aquit  <|  48*MruicntA- 

TXON  BT  Death. 

An  agency  Is  tenninated  fay  the  deatb  at 
tbe  prlndpal. 

[Bd.  Note.— For  oUier  esses,  see  Prlndpal  and 
Agent,  Oent  Dig.  I  67;  Dec.  Dig.  |  48^] 


Ite  SUNT  easM  BSC  sun*  tepte  sad  seoUoa  NUHBBB  la  Dsa.  ft  Abl  Digs.  1M7  to  telSb  ft  Bsportar  laauaa 


Digilized  by 


Google 


XAXWELL 


V.  HAHPBK. 


767 


7.  Dbds  (I  90*)  — CoinvRiTonoir— OnnBAK 
BtnjEs. 

The  interpretation  which  will  gin  m  deed 
force  will  be  adopted  in  preference  to  one  which 
wUl  make  it  of  no  effect 

eld.  Note.— For  other  caies,  see  Deeds,  CScnt 
.  t  287;  Dec.  I^g.  I  90.*] 

&  DbDB  (1  98*)  — OON0IBUOIZO1I— Odisbal 

Rni:.K8 — iNTERnon. 

The  {grantor's  intent,  when  apparent  and 
not  repugnant  to  any  rule  of  law,  will  control 
techni^  terms  in  the  deed. 

[EU.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  1281;  Dec  Dig.  I  08.*] 
9.  Btidehcb  (§  450*)  —  Pabol  BTlDracc  Aw- 

raCTINQ  WBITINOB— AUBJOtTITT. 

A  scrivener's  use  of  the  technical  term 
"agent"  in  a  deed,  recitli^  that  "this  deed  is  to 
be  held  by  the  D.  Bank,  antil  time  of  death,  and 
I  herehv  appoint  snch  bank  (acting  through 
their  officers)  my  agent  to  deliver  this  instm- 
ment  to  [the  grantee]  upon  my  death,  and  that 
the  said  dellTeiy  may  have  the  same  force  and 
effect  as  if  delivered  to  her  by  me  during  my 
lifetime,"  renders  the  deed  snfficlently  ambig- 
uous to  permit  the  introduction  of  parol  evi- 
dence of  the  circumstances  snrrounding  its  ex- 
ecutimi  and  deposit  to  show  the  grantor's  In- 
tention to  make  a  valid  delivery. 

[Ed.  Note.— For  other  case^  see  Bvldenoe, 
Gent  Dig.  S  2068;  Dea  DlgT? 400.*] 

lOi  WiTirasBss  (I  a02*)— GoMWmiOATXons  to 

ATTOBHKT—GOimDBNTUI,  GHABAOTBB. 
A  conversation  between  a  grantor  and  his 
attorney,  showing  that  the  grantor's  deposit 
of  his  deed  with  a  third  party  to  be  held  by  the 
deporitaiy  until  the  grantor*  death  and  then 
delivered  to  the  grantee,  was  intended  as  a  com- 
plete and  valid  delivery,  is  not  such  a  conflden- 
nal  communication  as  to  be  privileged  and  in- 
admissible in  behalf  of  the  grantee  as  against 
the  grantor's  legatees. 

[Bd.  Note.— For  other  casM,  see  Witnesses, 
Cent  Dig.  {  757 ;  Dec  Dig.  1  202.*] 

11.  Deeds  ($  81*)— Bvidbwos— Stjitioijotot— 
Dklivebt. 

Where  a  grantor  deposited  his  deed  with  a 
bank,  to  be  held  by  it  until  the  grantor's  death, 
and  then  delivered  to  the  grantee,  the  fact  that 
the  cashiers  of  the  tank  entertained  a  mistaken 
Tiew  of  their  duty  In  the  premises,  regarding 
the  deed  as  being  !n  the  bank  subject  to  the 
grantor's  control,  Is  bisafficient  to  show  tbat  he 
reserved  control  of  the  deed  so  as  to  prevent  a 
valid  delivety. 

[Bd.  tJote.— For  other  cases,  see  Deeds,  Oent 
Dig.  H  140.  141 ;  Dec  Dig.  |  61.*] 

12l  DBbds  61*)— CoNBiBuonoN— Loss  or 

IbOHTS— REVOO  ATXOn . 

A  grantor  who  has  made  a  valid  delivery 
of  his  ^ed  by  depositing  it  with  a  third  person, 
without  reserving  any  control  over  it  with  In- 
■tmctioiiB  to  deliver  ft  on  his  death  to  the  gran- 
tee, cannot  withdraw  the  deed  or  mortgage  the 
land  without  the  grantee's  consent,  and  a  sal>- 
seqnent  lease  and  mortgage  by  the  grantor  can- 
not affect  the  grantee^s  title  as  against  the 
cxantor's  legatees,  though  tb»  mortgage  was  tak- 
en without  notice  of  the  deed. 

IBd.  Note.— For  otiier  cases,  see  Deeds,  Cmt 
g.  H  140,  141;  Dee.  Dig.  f  61.*] 

Anwal  from  Superior  Ooort,  Colombia 
Ooanlr;  Omter  F.  MlUer,  Judge. 

ActkHL  1^  Frank  A.  Maxwell  and  others, 
and  Hardy  ID.  Hamm,  as  executor  of  W.  A. 
Maxwell,  deceased,  against  Dldt  Harper  and 
another.  From  a  jndgmttit  for  plaintiffs,  de- 
f  aidants  appeaL  Remsed. 


Gain  ft  Huispool.  fOr  anpeUants.  M.  M. 
Godman  and  yrfJX  H.  Fonts,  for  respondeots. 

GROW,  J.  Action  by  Frank  A.  Maxwell 
and  others  against  Dldt  Harper  and  Laura 
Harper,  his  wife,  to  cancel  and  set  aside  a 
deed  to  land  In  Colombia  county,  and  to  quiet 
title.  From  a  Judgment  In  favor  of  the  plain- 
tiffs, the  defendants  have  appealed. 

The  evidence  sbowg  that  one  W.  A.  Max- 
well on  October  22, 1906,  executed  a  warranty 
deed  for  the  land  now  in  dispute  to  the  ap- 
pellant Laura  Harper,  and  delivered  It  to 
F.  A.  McMasters,  cashier  of  the^ayton  Na- 
tional Bank,  of  which  bank  he  (Maxwell) 
was  then  president;  that  be  had  consulted 
with  Mr.  McMasters,  who  was  an  attorney, 
with  a  view  to  taking  the  necosary  legal 
steps  for  giving  the  land  to  Laura  Harper, 
but  reserving  the  rents  and  profits  to  himself 
dnring  his  lifetime ;  that  Mr.  McMasters  ad- 
vised him  tbat  such  a  gift  and  transfer  could 
be  made  by  deed;  tbat  thereupon,  and  for 
that  purpose.  Maxwell  requested  McMasters 
to  draw  the  deed;  that  with  the  design  of 
expressing  Maxwell's  intent  with  regard  to 
its  delivery,  but  without  explicit  directions 
from  htm  as  to  the  language  to  be  used.  Mc* 
Masters  Inserted  in  the  deed  the  following 
clause:  "This  deed  is  to  be  held  by  the  Day- 
ton National  Bank  of  Dayton,  Washington, 
until  time  of  death,  and  I  her^y  appoint  said 
bank  (acting  through  Its  officers)  my  a^ent  to 
dMlver  this  Instmm^t  to  Laura  Harper  up- 
on my  death  and  that  the  said  delivery  may 
have  the  same  force  and  effect  as  it  delivered 
to  twr  by  me  during  my  lifetime"— that  the 
deed  was  executed  by  W.  A.  Maxwell,  and, 
together  with  certain  stock  certificates,  was 
dellTered  to  Mr.  McBiasters  as  cashier  of  the 
bank  without  further  Instroctlons;  that  Mr. 
McMasters  Indoeed  the  deed  and  certificates 
In  an  mvtHiape  upon  which  be  wrote  the  name 
of  W.  A.  Haxwtil.  and  placed  tiiem  In  a  safe 
of  the  bank  to  which  Maxwell  did  not  have 
the  combination;  that  Maxwell  was  at  the 
time  seriously  111;  tbat  his  pbjaieixa  had 
advised  him  he  could  do  nothing  furttiw  for 
blm ;  tbat  he  was  a  bach^or ;  tiiat  for  many 
years  he  had  lived  and  made  bis  home  wltb 
the  appellants,  Dick  Harper  and  Laura  Harp- 
er, bis  wife,  Dick  Harper 'being  his  ooutin; 
tbat  he  desired  to  retain  the  use  of  the  land 
for  himself  during  his  life,  but  wldied  It  to  go 
to  Mrs.  Harper  at  bis  death ;  that  he  ceased  to 
be  president  of  the  bank  about  two  months 
after  the  date  of  the  deed ;  that  McMasters 
also  ceased  to  be  easier,  being  succeeded  by 
one  Jac&s<m ;  tbat  the  deed  then  In  the  bank 
was  turned  over  to  Jackson  by  McMasters; 
that  shortly  thereafter  Jackson  consulted 
Maxwell  with  regard  to  the  deed ;  that  Max- 
well then  told  him  to  keep  It ;  that  Maxwell 
died  on  October  20,  1007,  and  that  on  Oc 
tober  28,  1907,  Jackson  delivered  the  deed  to 
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tbe  aiiitdlant  Laura  Haiiier,  wtao  caused  It 
to  be  recorded.  The  erldoice  further  vhowa: 
That  at  or  about  the  time  W.  A.  Mazmll  ex- 
ecuted the  deed  he  also  Indorsed  certain  cer- 
tificates of  mining  etock  and  bank  stock  to 
Laura  Harper,  and  dtiirered  them  to  McMas- 
ters,  the  Indorsement  on  the  bank  stock  read- 
ing as  follows:  "For  value  received  I  here- 
by sell  and  transfer  unto  Laura  Harper  atx 
shares  of  the  capital  stock  represented  by  the 
within  certificate,  and  do  hereby  Irrevocably 
constitute  and  appoint  the  cashier  of  aald 
bank  to  deliver  said  stock  to  her  upon  my 
death ;  to  ^ansfer  tbe  said  stock  on  tbe 
books  o&  the  -within  named  corporation,  with 
full  power  of  substitution  In  the  premises. 
Dated  October  22nd,  1906."  That  afterwards 
the  Columbia  National  Bank  of  Dayton  took 
over  and  succeeded  to  tbe  business  of  the 
Dayton  National  Bank,  and  It  then  became 
necessary  to  transfer  tbe  bank  stock  above 
mentioned.  That  thereupon  Jackson,  the 
cashier,  conferred  with  Maxwell  In  regard  to 
such  transfer,  and  was  directed  by  blm  to 
erase  the  name  of  Laura  Harper  and  Insert 
tbat  of  another  assignee.  That  this  was 
done,  the  stock  being  sold  and  the  proceeds 
placed  to  the  credit  of  Maxwell  in  his  bank 
account  That  on  September  28,  1907,  Max- 
well executed  a  lease  of  the  land  for  two 
years  to  one  Slmmerman,  who  was  then  his 
tenant  That  In  April,  1907,  he  mortgaged 
the  land  to  Baker  &  Baker  for  $5,000,  and 
used  tbe  proceeds  of  the  loan,  but  the  evi- 
dence falls  to  show  that  Baker  &  Baker  had 
any  knowledge  or  notice  of  the  execution  and 
delivery  of  tbe  deed,  or  tbat  the  appellant 
Laura  Harper  knew  of  or  consented  to  the 
execution  of  the  mortgage.  About  September 
1,  1007,  after  the  sale  of  the  bank  stock  and 
tbe  execution  of  tiie  mortgage,  and  while  the 
deed  remained  In  tiie  ttank.  Maxwell  had  a 
conversation  with  Hardy  B.  Hamm,  tlien  his 
attorney,  now  his  execntor,  to  whidi  wo- 
versatlon  Mr.  Hamm  teatifled.  and  In  which 
Maxwell  stated  that,  owing  to  the  <4iange  In 
the  bank,  he'  did  not  know  whether  tlie  Co- 
lumbia National  Bank  bad  authority  to  hold 
the  deed,  and  tiien  requested  Mr.  Hamm  to 
Investigate  and  attend  to  the  matter  so  tiiat 
the  deed  might  be  luAA,  kept  for,  uid  deliv- 
ered to  Mrs.  Harper  upon  his  death.  The 
deed  was  never  in  the  possession  of  Maxwell 
after  tbe  date  of  its  original  execution,  nor 
was  it  out  of  the  custody  of  the  bank  until 
it  was  delivered  to  Mrs.  Harper.  Maxwell 
died  testate,  and  tbe  plaintiffs  Frank  A. 
Maxwell  and  Richard  B.  Maxwell,  Friend 
Isaac  Maxwell,  and  Mary  A.  Slmmerman,  his 
brothers  and  sister,  being  his  legatees,  and 
Hardy  B.  Hamm  as  his  executor,  instltnted 
this  action  to  set  aside  the  deed  and  quiet 
their  title.  They  alleged  (1)  fraud  and  undue 
Influence  on  the  part  of  the  appellants  In  pro- 
curing tbe  execution  of  the  deed;  and  (2) 
that  the  deed  was  void  for  want  of  delivery. 
The  claim  of  fraud  and  undue  influence  was 


entirel7  abandoned  on  Uie  trial,  no  evidence 
being  introduced  to  support  the  same,  and 
the  controlling  question  now  before  us  la 
whether  the  deed  was  void  for  want  of  de- 
livery. Tbe  trial  court  fonnd  that  W.  A. 
Maxwell  did  not  Intend  to  vest  in  Laura  Har- 
per a  present  interest  or  estate ;  tbat  he  did 
not  intend  to,  nor  did  be,  part  with  dominion 
or  control  over  the  deed;  and  that  he  was 
the  owner  of  the  land  at  the  time  of  his 
death. 

From  a  careful  examination  of  tbe  evi- 
dence and  the  entire  record,  we  are  compelled 
to  conclude  that  the  trial  judge  erred  In  mak- 
ing the  above  findings,  and  in  his  conclusions 
of  law  thereon.  The  question  of  the  delivery 
or  nondelivery  of  a  deed  is  one  that  must  be 
governed  by  the  intent  of  the  grantor.  Mat- 
son  V.  Johnson,  48  Wash.  256,  93  Pac.  324. 
Such  intent  must  be  gathered  from  the  terms 
of  tbe  deed  itself,  if  it  can  be  consistently 
done.  If  tbe  language  used  is  susceptible  of 
more  than  one  construction,  that  one  must  be 
adopted  which  militates  most  strongly 
against  tbe  interests  of  the  grantor.  Devlin 
on  Deeds,  }  848.  If  the  deed  upon  its  face 
appears  to  be  uncertain  or  ambiguous,  It 
may  then  be  construed  In  the  light  of  all  the 
surrounding  circumstances ;  evidence  of  such 
circumstances  being  admitted  not  to  change, 
modify,  or  add  to  the  terms  of  the  written 
Instrnmoit,  but  to  aid  the  court  In  arriving 
at  a  correct  Interpretation  of  ita  language. 
and  ascertabihig  the  true  Intrait  of  the  grant- 
or. 1  Elliott  tm  Evidence,- f  6S4;  Carr  v. 
Jones.  20  Wash.  78,  69  Pac  646;  Moir  v. 
Westcott.  84  Wash.  463,  7S  Pac.  1107;  Glti- 
sens*  Bank  of  Emporia  v.  Brlgham.  61  Kan. 
727,  60  Paa  754;  Brsnnan  v.  Meslck.  10  CaL 
95. 

A  grantor's  d«poBlt  of  bis  deed  wltb  a 
third  party,  to  be  held  bjr  mch  tidid  party 
until  Ow  grantor's  death,  and  then  d^ver- 
ed  to  the  grantee  therein  named,  the  gran- 
ts reserving  no  dominion  or  control  over 
tbe  deed  daring  his  Ufetinte.  ronstttotes  a 
valid  d^lvery,  and  vests  an  Immediate  es- 
tate in  the  grantee,  subject  to  a  Ufie  estate 
in  the  grantor.  Orllley  v.  Atkins,  72  Conn. 
380,  62  Atl.  337.  4  L.  B.  A.  (N.  S.)  816.  112 
Am.  St  152;  Ball  v.  Fmreman,  87  Ohio 
St.  182 ;  Owen  v.  Williams,  114  Ind.  179,  15 
N.  E.  678;  Stout  v.  Rayl,  146  Ind.  379,  43 
N.  E.  515;  Meech  v.  WUder,  130  Mich.  29,  89 
N.  W.  556;  RnlB  v.  Dow,  113  Cal.  490.  45 
Pac.  807;  Klrkwood  v.  Smith,  212  III.  39.\ 
72  N.  B.  427;  Wilson  v.  CarrIco,  140  Ind. 
533,  40  N.  E.  50,  49  Am.  St.  Rep.  213.  From 
a  careful  examination  of  all  tbe  eWdence,  we 
conclude  that  such  a  delivery  was  made  by 
W.  A.  Maxwell;  that  It  was  his  iotention 
to  place  tbe  deed  beyond  his  dominion  and 
control ;  that  be  did  so  by  depositing  it 
with  the  bank  to  be  held  until  bis  deatb,  and 
then  delivered  to  the  appellant  Laura  Har- 
per; that  be  only  retained  the  po»e?sion, 
use.  and  rental  of  the  land  during  his  llf^ 
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time;  and  that  tlie  ajqwllant  Laura  Harper, 
upon  such  deUwrj  to  tbe  bank,  became  Im- 
mediately vested  wlttr  the  fee<slmple  tltl^ 
snhJect  only  to  tfexwell'i  life  estate. 

The  reepondentB,  bowerer,  ccmtend  diat 
the  deed  itMlf  Indicates  that  Maxwell  did 
not  Intend  It  to  pass  from  hla  dominion  or 
control  during  his  lifetime;  that,  Its  lan^ 
guige  being  dear  and  certabi,  no  parol  evi- 
dence showing  tbe  snrronndlng  drcumstanoes 
ahonld  have  been  admitted  to  add  to,  modi* 
ty  or  change  its  terms ;  that  the  evidence  of 
Hardy  B.  Hamm  stating  the  conversation  be- 
tween himself  and  Maxwdl  was  Inadmissi- 
ble, each  ccmversatlon  being  a  privileged  cam- 
mnnicatloa  between  himself  as  attorney  and 
Maxwell  as  client;  that  McMastera  and 
Jackson,  the  rea3>ectlve  cashiers,  both  nnder^ 
stood  ttie  bank  was  holding  the  deed  as  agent 
Cor  Maxwell  and  subject  to  hla  control ;  that 
they  would  have  returned  it  to  him  bad  he 
so  requested;  that  Maxwell  himself,  by  his 
sabseQoent  acts  In  selling  the  bank  stock  and 
in  leuing  and  mortgaging  the  land,  evi- 
denced the  fact  that  It  was  not  his  Inten- 
tion to  permit  the  possession  of  the  deed  or 
the  title  to  the  land  to  pass  from  him ;  and 
that  the  deed  waa  absolutely  void  for  want 
of  delivery.  The  respondents'  contention 
that  the  deed  itself  abpws  no  intention  to 
deliver  during  the  lifetime  of  Maxwell  Is 
based  iqpon  tbe  scrivener's  use  of  the  word 
"agents  In  the  clause  above  quoted.  They 
Insist  that  this  word  shows  an  Intention  on 
the  part  of  the  grantor  to  make  the  bank  his 
agent;  that  it  was  not  the  agent  of  the 
grantee;  that  upon  hSa  death  its  agency 
ceased ;  and  fhat,  as  It  had  then  made  no  de- 
livery, none  could  be  thereafter  made.  It 
Is  true  that  the  word  "agent"  has  a  technical 
meaning,  and  that  tbe  relation  of  principal 
and  agent  Is  terminated  by  the  death  of  the 
prlndpaL  It  lAionld  be  noted,  however,  that 
the  grantor  intended  the  deed  to  serve  some 
lawful  purpose,  and  did  not  understand  him- 
self to  be  performing  an  Idle  act  In  execut- 
ing and  depositing  it  with  the  bank.  In  con- 
struing the  deed,  elonentary  rules  require  ua 
to  adopt  such  an  Interpretation  as  will  give 
it  force,  rather  than  one  that  will  make  it 
of  no  effect  Pennsylvania  Mtg.  &  Inv.  Co. 
V.  SImms,  16  Wash.  243, 47  Pac.  441.  In  Jack- 
son V.  Myers,  3  Johns.  (N.  T.)  388.  395,  3 
Am.  Dec.  004,  Chancellor  Kent  said:  "Tbe 
Intent,  when  apparent  and  not  repugnant  to 
nny  rule  of  law,  will  control  technical  terms ; 
for  the  Intent,  and  not  the  words,  Is  tbe  es- 
sence of  every  agreement.  In  the  exposition 
of  deeds,  tbe  construction  most  be  upon  the 
view  and  comparison  of  tbe  whole  Instru- 
ment, apd  with  an  endeavor  to  give  every 
part  of  It  meaning  and  effect."  Applrlng 
thia  rule,  we  do  not  think  we  are  compelled 
to  so  construe  the  use  of  tbe  word  "ngent" 
as  to  bold  that  tbe  bank  was  only  tbe  ngeut 
of  the  grantor  and  that  It  could  not  deliver 
the  deed  to  Mrs.  Harper  after  his  death. 
Tbe  apparent  intent  of  Maxwell  as  gathered 


from  tbe  eiltln  butrummt  and  this  snrroiuid- 
ing  circnmatancea  should  contxol  tbe  use  of 
technical  terms.  Tbe  trial  court  evidently 
considered  that  the  use  of  the  vorA  "AgenV 
rendered  the  deed  somewhat  ambiguous,  and 
thaefore  admitted  evidence  of  all  the  cir- 
cumstances surrounding  its  ^Kcntlon  and  de- 
posit. To  this  evidence  the  respondents  ob* 
Jected,  and  they  now  insist  that  It  was  in- 
c<ttiq>etait  and  should  not  be  ooniddered.  We 
think  It  was  properly  admitted  to  aid  the 
court  in  arriving  at  a  correct  Interpretation 
of  the  language  used,  and  that  It  clearly 
shows  ttie  Intention  to  make  a  present  de- 
livery such  as  would  place  the  deed  b^ond 
the  grantor's  do-ainlon  and  control. 

The  evidence  of  Hardy  Hamm,  to  which 
the  respondoits  objected,  was  properly  ad- 
mitted, as  the  conversation  to  which  be  tes- 
tifled  tended  to  show  an  intuitional  delivery 
by  Maxwell,  and  was  not  such  a  confiden- 
tial communication  between  attorney  and 
dlent  as  to  be  privileged  and  Inadmisslblfc 
Rossean  v.  Bleau,  131  U.  Y.  177.  30  N.  B. 
52,  27  Am.  S{.  Rep.  678. 

Asaomlng  that  tbe  two  casbieES,  McMastera 
and  Jatftson,  did  in  fact  r^rd  die  deed  as 
being  tn  the  costody  of  the  bank  subject  to 
the  dominion  and  control  of  W.  A.  Maxwell, 
and  ttiat  they  would  have  returned  it  to 
him  had  he  so  requested,  such  a  mistaken 
view  entertained  1^  them  as  to  their  duty 
in  flie  pranises  would  not  avoid  the  deed  or 
Its  delivery.  White  v.  Watts.  118  Iowa,  649, 
02  N.  W.  680.  While  it  fa  true  that  Mr. 
Maxwell  afterwards  leased  and  mortgaged 
the  land,  we  do  not  think  he  thereby  deprlv* 
ed  tbe  appellant  Laura  Saxper  of  her  vested 
title;  The  vital  question  here  is  not  what 
intention  he  may  have  afterwards  formed, 
but  what  was  his  Intention  at  Qie  time  the 
deed  was  executed  and  deposited  with  tbe 
bank.  If  his  Intention  was  such  as  to  make 
Uie  delivery  complete  and  valid  in  tbe  first 
Instance,  he  had  no  right  thereafter  to 
change  auch  Intention,  and  withdraw  the 
deed  or  mortgage  the  land  without  the  con- 
sent of  his  grantee.  Bury  v.  Toung,  08  CaL 
446,  83  Pac.  338,  85  Am.  St.  Rep.  186;  Eirk- 
wood  V.  Smith,  212  III.  895.  72  N.  E.  427; 
Albright  v.  Albright,  70  Wis.  628,  36  N.  W. 
234;  Grilley  v.  Atkins,  supra.  The  mort- 
gagees win  doubtless  be  protected  In  tbelr 
lien  if  Hiey  acquired  It  without  notice  ot  the 
existence  of  tbe  unrecorded  deed,  or  of  the 
title  of  the  appellant  Laura  Harper,  but  that 
fact  cannot  affect  her  right  to  retain  her  title 
to  the  land  as  against  tbe  legatees  and  ex- 
ecutor of  Maxwell. 

Our  conclusion  from  the  evidence  Is  that 
W.  A.  Maxwell  Intended  to  deliver  the  deed, 
th&t  it  Is  not  void  for  want  of  delivery,  and 
that  the  trial  court  erred  In  vacating  and 
setting  It  aside.  The  Judgment  is  reversed 
and  the  cause  remanded,  with  instructions  to 
enter  a  decree  In  favor  of  the  appellant, 
quieting  her  tlUe  to  the  land  as  against  the 
respondents. 
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RUDEZK,  DUNBAR,  and  FUULiERTON, 
JJ^  concur.  HADLBIY,  C  J.,  and  MOUNT 
and  CHADWIUK,  IJ.,  not  sitting. 


FRAZBB  et  ox.  T.  PIPER. 

(Sopreme  Court  of  Washington.   Dee.  26,  1008.) 

1.  Afpbal  akd  Ebbob  (I  170*)  —  PBBssntA- 
TXON  Below  —  Suffichhot  ow  Pkisenu- 

noN— Obt  Deuubbeb. 

Where  a  special  and  geoeral  demarrer  to 
the  compIaiDt,  alleging  want  of  jarladiction  of 
the  aabject-matter,  want  of  capacity  to  sue,  de- 
fect of  parties,  and  fallaie  to  state  a  cause  of 
action,  vaa  submitted  without  argument,  so  that 
the  trial  court  waa  not  given  an  opportunity  to 
pass  upon  defendant's  objections  oi  defects  of 
parties,  and  want  of  capacity  to  ana,  they  can- 
not be  oonridered  on  appeal,  and  only  the  objec- 
tions to  the  Jnriadictlon  and  to  the  safficiency 
of  the  complaint  as  stating  a  cause  of  action 
will  be  considered. 

[Ed.  Note.— For  other  cases,  see  Aweal  and 
Error.  Cent.  Dig.  »  1187»  1189.  Il40;  Dec 
Dig.  i  179.*1 

2.  Indians  (|  2T*>— Actions— JuBisDionoN  or 
Staiv  Coubts. 

Indians  may  sue  In  both  federal  and  state 
courts,  and  an  Indian  entitled  to  possession  of 
land  as  a  settler  thereon  may  maintain  an  ac- 
tion therefor  in  th«  state  conrta. 

[Ed.  Note.— For  other  cases,  see  Indians,  Cent. 
IMg.  U  2a  67;  Dee.  Dig.  }  27.*] 

5.  Indians  (S  27*)— AonoNs— Right  of  Ao< 
TiON— Ejectuent— TrrLE  TO  Maintain. 

An  Indian  patentee  of  public  land,  who  was 
entitled  to  present  and  exclusive  possession 
thereof,  thon^  the  land  was  held  in  trust  for 
him  Iqr  the  United  States  for  a  period  of  25 
years,  at  the  end  of  which  time  he  would  ac- 
quire tbe  fee,  oould  maintain  ejectment  therefor 
al<uie  without  joining  the  United  States;  his 
tlUe  being  sufficient  to  support  a  posseasoiy  ac- 
tion. 

tEd.  Note.— For  other  cases,  see  Indians,  Cent. 
E,  «  10;  Dec  Dig.  f  27.*] 

4.  Indians  ({  15*)-~Land8— Patents  to  In- 
dian—Laws (lOVEBNINO  ISStJARGE. 

Though  an  Indian  entered  upon  public  land 
under  Act  Cong.  Mareh  3.  1875,  c  131,  18  Stat. 
402,  8  Fed.  St  Ann.  p.  400,  extending  the  privi- 
leges of  the  homestead  laws  to  Indians  who  have 
abandoned  their  tribal  relatio'ns,  and  prohibiting 
alienation  until  Ave  years  after  patent  is  issued, 
but  was  not  entitled  to  make  final  proof  until 
after  the  enactment  of  Act  Cong.  July  4,  1884, 
c  180,  {  1.  23  Stat  06  (U.  S.  Comp.  St.  1901, 

e.  1420),  8  Fed.  St.  Ann.  p.  491,  continuing  the 
omestead  privilege,  but  extending  tbe  prohibi- 
tion of  alienation  to  ^  yeara,  tbe  patent  was 
issuable  under  the  latter  act  so  that  tbe  25 

{'ears'  prohibition  of  alienation  applied  to  such 
and. 

tEJd.  Note.— For  other  cases,  see  Indians,  Cent 
I.  H  17,  37-39 ;  Dec  IMg.  {  IG.*] 

6.  Indians  (|  15*) —Lands— Alienation  — 
Validitt. 

Where  sn  Indian  held  under  Act  Cong. 
July  4,  1884.  c  180.  «  1,  28  Stat  06  (U.  S. 
Comp.  St  1901.  p.  1420),  8  Fed.  St.  Ann.  p. 
491,  Ktending  the  homestead  privilege  to  In- 
dians, but  prohibiting  the  alienation  of  land 
patented  thereunder  for  a  period  of  2,i  yeara 
after  patent,  an  attempted  sale  within  that 
period  was  void. 

[Ed.  Note.— For  other  cases,  see  Indians,  G«nt 
Dig.  H  17,  87-39;  Dec.  Dig.  I  16.*] 


Appeal  from  Sup^or  Court;  8p<Aane 
County;  Henry  L.  Eennan,  Judge. 

Action  by  Gregorie  Frazee  and  wife  against 
J.  J.  Piper.  Fn»n  a  Jndgmwt  for  plaintiffs, 
defendant  appealed.  Affirmed. 

Bdt  ft  Powell,  tor  appellant  Danson  & 
Williams  and  Fred  H.  Moore^  for  respond* 

enta 

GROW,  X.  Tbls  scticm  was  commenced  1^ 
Gregorie  Frasee  and  Maxy  Fnusee^  bis  wlfe^ 
against  J.  J.  Piper  and  otbersr  to  recova  pos- 
BeasiiHt  at  resl  estate  in  Spokane  county. 
Judgment  being  entered  In  tiielr  favor,  tbe 
defendant  J.  J.  Piper  bas  appealed. 

The  respondents  alleged:  That  tbey  are  In- 
dians, formerly  members  of  tbe  Spokane 
Tribe.  Tbat,  prerloiu  to  entering  upon  the 
land  In  controrer^,  tiiey  serered  tbelr  tribal 
relations  and  never  resumed  the  same.  That 
on  March  6, 1883.  they  settled  on  100  acres  of 
public  land  In  Spokane  county.  Tbat  on  May 
81, 1800,  they  made  final  proof.  That  on  De- 
cember 11, 1801,  th^  received  a  patent  lasned 
to  Oregorle  Fnuea  That  Uielr  final  proof 
was  made,  and  tbey  were  entitled  to  a  pat- 
ent under  the  act  of  Cwgress  of  July  4,  ISSt 
(chapter  180, 1 1.  28  Stat  OS  [U.  8.  Gimip.  St 
1901,  p.  1«S0]),  oititled  "An  act  making  ap- 
pxoprlatlcniB  for  the  current  and  ccutlngeot 
expenses  of  the  Indian  Department,  and  for 
fulfilling  treatr  stipulations  with  various  In- 
dian tribes,  for  the  year  ending  June  30, 1885» 
and  for  other  pu^Mses,"  and  particularly  un- 
der tbat  paragraph  thereof  reading  as  follows: 
"That  sndi  Indians  as  may  now  be  located  on 
public  lands,  or  as  may,  under  the  dlrecUon 
of  the  Secretary  of  tin  Interior,  or  otherwise. 
ber«ifter  so  locate,  may  avail  tb«DSdvee  of 
the  provisions  of  the  homestead  laws  as  fully 
and  to  the  same  extent  as  may  now  be  done 
by  citizens  of  tbe  tTnited  States;  and  to  aid 
such  Indians  in  making  selections  of  home- 
steads and  the  necessary  proofs  at  tbe  proper 
land  offices,  one  thousand  dollars,  or  so  much 
thereof  as  may  be  necessary,  is  hereby  appro- 
priated ;  but  no  fees  or  commissions  shall  be 
charged  on  account  of  said  entries  or  proofiL 
All  pataits  tiierefOr  shall  be  of  the  legal  ef- 
fect, and  dedare  tfiat  the  United  States  does 
and  will  h<^  the  land  thus  altered  fOr  tbe 
period  of  twenty-five  years,  In  trust  for  the 
sole  use  and  benefit  of  the  Indian  1^  whom 
such  entry  ttiall  have  been  made,  or,  In  case 
of  his  decease,  of  bis  widow  and  lieirs  ac- 
cording to  the  laws  of  the  state  or  territory 
where  such  land  is  located,  and  tbat  at  tbe 
explraUon  of  said  period  tbe  United  States 
will  convey  tbe  same  by  patent  to  said  In- 
dian, or  his  widow  and  heirs  as  aforesaid,  in 
fee,  disdiarged  of  said  trust  and  free  of  all 
charge  or  incumbrance  whatsoever."  8  Fed. 
St.  Ann.  p.  491.  That  the  executive  officers 
of  tbe  United  States  in  fact  Issued  a  patent 
under  the  provisions  of  an  act  of  Congress  of 
January  la  1881  (chapter  23,  21  Stat  815), 
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Kdatliig  to  trtsnctkmi  with  tha  Winnebago 
Indiana  of  Wlaoonaln.  That  the  patent 
wlilcb  waa  afterwards  dolr  teeorded.  oon-. 
talned  tbe  following  prorWona:  "Tbla  pat- 
ent la  lamed  upon  tbe  ciproaa  condltkm  that 
tbe  title  bereby  conrflrad  aball  not  be  aobject 
to  tbe  alleoatloa  or  Incnmbranee  either  by 
Tfdimtaty  oonr^tnce  or  by  Judgment,  decree 
or  order  of  any  court,  or  anbject  to  taxation 
of  any  ebazactn,  bat  aball  ronaln  Inalienable 
and  not  aidiject  to  taxation  for  tbe  period  ot 
twenty  yeara  from  the  date  hereof,  aa  pro- 
vided by  tiw  act  of  Congreaa  approved  Jan. 
18,  ISSI."  That  tf  ceaaon  of  the  foregoing 
facta,  tbe  real  eatate  baa  tbna  far  bem  at  all 
tlmea  InallenaUe.  That  In  1882  tbe  an>d- 
lant,  J.  J.  Piper,  wrongfnlly  took  poawaaloi 
thereof.  That  be  has  at  all  tlmea  since  with- 
held aame  from  reapondenta,  and  tbat  tbe 
rental  Talne  daring  aacb  time  baa  been 

Tbe  appellant,  after  dsnyliv  certain  allega- 
tions c€  tbe  complaint,  aflbrmatlTely  allied: 
That  tbe  reqKmdttkta  aettTed  npon  tbe  land 
and  made  final  proof  nnder  Act  March  8, 
1876,  c.  131,  18  Stat  402,  entitled  '*An  act 
makli^  approprlatlona  to  anpiAy  defldenciea 
In  tbe  approprlatlona  for  fiscal  years  ending 
June  80, 18T6,  and  prior  yeara,  and  for  other 
pnrpoaea,"  aectloo  15  of  which  reada  aa  f(d- 
lows:  "That  any  Indian  bom  In  the  United 
Statea,  who  la  the  bead  of  a  family,  or  who 
baa  arrived  at  the  age  of  twanty-one  yeara, 
and  who  baa  abandoned,  or  may  bereaf^ 
abandon,  his  tribal  relatloia,  aball,  on  mak- 
ing satisfactory  proof  of  aocb  abandonment, 
under  ndea  to  be  preacrlbed  by  tbe  Secretory 
of  tbe  Interior,  be  entitled  to  the  beneflto  of 
the  act  entitled  'An  act  to  aecnre  bomesteada 
to  actnal  aettlera  on  tbe  public  domain,'  ap- 
proved May  twentieth,  eighteen  hundred  and 
elxty-two,  and  tbe  acte  amendaton^  thereofi 
except  that  the  provlalona  of  the  eighth  sec^ 
tloo  of  tbe  said  act  shall  not  be  held  to  apply 
to  entrlea  made  nnder  this  act:  Provided, 
bowever,  Qiat  the  title  to  lands  acquired  by 
ai^  Indian  by  virtue  hereof  ahall  not  be  sub- 
ject to  alienation  or  Incumbrance,  either  by 
volnntoEy  conveyance  or  tbe  Judgment,  de- 
cree, or  order  of  any  court,  and  shall  be  and 
remain  Inalienable  for  a  period  of  five  yeara 
from  the  date  of  the  patent  lasued  tberefor. 
•  •  •  "  8  VeO.  St  Ann.  p.  490.  That  tbe 
patfflt  abould  have  been  Issued  thereunder. 
That  It  abould  have  contatoed  tbe  above  pro- 
vision of  nmiallenatlon  for  five  year&  That 
on  April  19,  1897,  after  the  five  years'  Ibnlto- 
tton  bad  expired,  the  reapondenti^  wrlttm 
contract  of  sale^  conveyed  the  land  to  the 
appellant,  Piper.  That  resp(mdent8  placed 
bim  In  possesslcm.  That  be  made  payment  of 
tbe  purchase  price,  and  that  be  Is  entitled  to 
bave  hla  title  and  possession  quieted.  By  tbe 
r^tly  the  reeptrndents  denied  these  allega- 
tion^ and  alleged:  That  they  had  no  knowl- 
edge of  the  execution  of  tbe  alleged  contract; 
tbat.  If  at  any  time  they  did  execute  tbe 
same,  ito  contento  were  not  explained  to 


Uiem;  tbat  It  «nw  mlarepresaited  to  themt 
end  13iat  Ito  execntlon  waa  procured  by 
fraod. 

Tbe  trial  coart,  to  anbatanoa^  finmd:  Tbat 
toe  reapondenta*  patent  should  have  been  Is- 
aned  under  the  act  <tf  July  ^  1884.  Hat 
to  tbe  spring  of  1897  toe  anMllant  entnred 
niKHQ  toe  land.  Tbat  be  baa  at  all  times  stoco 
retolned  poaaeaalon.  That  It  lad  a  rentol 
valne  of  $166  per  annum.  That  tbe  re^tond- 
entt  axe  Indians,  unable  to  speak  tbe  Bngllab 
language  except  a  very  few  words  thereof. 
That  to  AprU,  1887,  toey  signed  a  writing 
wfaldk  purported  to  contor  aome  tI^Om  upon 
Piper.  Tbat  ntftoer  of  reqiondaits  under- 
atood  toat  it  waa  tber^y  intoided  to  ctmvey 
to  toe  appellant  any  title,  either  then  or  at 
any  future  time.  That  neither  of  toem  waa 
aware  that  the  writing  waa  intended  for  any 
other  purpoae  toan  to  give  the  lytpeUant  a 
leaae  for  a  period  not  exceedlx^  alx  years. 
Tbat  the  reqjiondent  Mary  Fraaee  waa  not 
advised  of  the  contento  of  tbe  Instrument,  ex- 
cept  tbat  aiw  waa  told  by  bar  buaband,  Oreg- 
orle  Fraaee,  tbat  toe  land  waa  leaaed  fOr  alx 
yeara,  and  tbat  tbe  appellant  paid  toe  re- 
^>ondenta  tbe  conalderatloD  named  to  the 
agreamoit;  tbe  payaoento  being  made  to 
small  InstoUmenta  at  varloua  times.  Tbat 
toe  reepondoito  at  all  times  underatood  toe 
paymento  were  tag  rent  Tbat  whan  the 
writing  waa  algned  reipondento  then  was 
no  one  preaent  who  oould  apeak  tbe  Indian 
language.  Tbat  the  respondents  were  not 
r^reeented  by  any  peraon  who  waa  looking 
after  tbelr  toteraats,  and  that  toe  tmly  ex- 
lAanatlon  of  the  writing  made  to  them  was 
attempted  by  one  Palmer,  who  apoke  to  tb&n 
partly  to  Sbigllah  aM  partly  to  jargtm  and 
by  moUfHia  and  algna  wbldi  they  were  un- 
able to  understand. 

The  app^nt  Inalsta  tbat  tbe  trial  court 
erred  In  overruling  bis  spedal  and  goieral 
demurr»  to  tbe  compliUnt  By  toe  demurrer 
he  contended:  (1)  That  the  court  bad  no  ]u- 
rladictlon  of  the  aabject-matter  of  the  action; 
(2^  toat  the  respondento  have  no  legal  cepac- 
ia to  sue;  (3)  that  there  la  a  defect  of  pat^ 
tiea;  and  (4)  that  toe  complatot  doea  not 
stote  facto  suffldent  to  constltuto  a  cause  of 
action.  Tbe  record  shows  that  the  demurrer 
waa  solHnltted  without  argument  This  be- 
ing true,  toe  trial  Judge  waa  not  afCorded  an 
opportnnlfy  for  passing  noon  the  contenUcms 
now  made  by  appellant,  and  be  la  to  no  posi- 
tion to  urge  toe  same  on  this  appeal,  except 
upon  toe  question  of  want  of  Jurisdiction,  or 
to  show  that  toe  ctmiplatot,  when  aided  by 
the  evidence,  falls  to  stote  a  cause  of  action. 
In  support  of  hla  contention  that  the  court 
had  no  Jurisdiction  of  the  aubject-matter  of 
the  action,  be  toslsto  that  the  respondents, 
being  Indiana,  are  warda  of  tbe  government, 
which  held  the  land  to  tmat  fw  them,  and 
that  they  have  no  legal  capacity  to  sue. 
There  is  no  question  but  that,  under  the  act 
of  18S4  and  the  authority  of  toe  United 
Stotes,  toe  respondents  were  entitied  to  pM- 
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seBslon  of'  the  land,  aad  that  no  tblrd  party 
would  bave  a  right  to  wnmgfollr  Interfere 
therewith.  Should  Boch  an  Interference  oc- 
cur, they  wonld  cntalnly  have  the  lei^al  ca- 
pacity to  prosecute  an  action  agalnBt  the 
wrongdoer  for  the  purpose  of  recoTwlng  or 
protecting  such  rightful  possession.  The 
right  of  Indians  to  sue  In  both  the  federal 
and  state  conrts  la  well  established.  16  Am. 
A  Eng.  Enc.  of  Law  (2d  Ed.)  216;  22  Gya  116. 

TiM  record  shows  that  ttie  reqtnodents  In 
this  action  are  the  same  parties  who  were 
plaintiffs  in  Fraaee  t.  Bp(Aane  Ooonty,  re- 
ported In  29  Wash.  278,  69  Pac.  779.  tbat  the 
land  here  InTolved  Is  the  Idmtlcal  land  there 
Involved,  and  that  J.  J.  Piper,  the  appellant 
In  this  action,  was  the  movlDg  spirit  who 
promoted  and  successfally  prosecuted  that 
action  In  the  names  of  Frazee  and  wife,  for* 
the  purpose  of  enjoining  Spokane  county 
from  taxing  the  land.  Appellant  caused  tbat 
action  to  be  prosecuted  by  the  present  re- 
spondents, as  he  then  supposed,  for  his  own 
benefit,  and  during  Its  progress  no  ques- 
tion was  raised  as  to  the  right  or  capacity  of 
the  Indians  to  sue.  Yet  the  ai^llant  now 
contends  that  the  respondents  cannot  sue, 
tbat  the  United  States,  as  trustee  holding 
the  title.  Is  a  necessary  party  either  as  plain* 
tiff,  or,  not  consenting  to  act  as  plalntlfT. 
then  as  defendant,  under  section  4833  Bel- 
linger's Ann.  Codes  &  St  (Pierce's  Oode,  | 
262),  and  that  the  sup«4or  court  bed  no  ju- 
risdiction of  the  action  to  which  the  United 
States  is  not  a  party,  prosecuted  by  the 
Indians  alone.  This  Is  an  action  bi  eject- 
ment against  appellant,  the  party  in  posses- 
sion. In  Raymond  v.  Morrison,  9  Wash.  156, 
37  Pac.  818,  an  action  la  ejectment.  It  was 
held  that  the  party  In  possession  is  the  only 
necessary  party  defendant,  and  we  now  hold 
that  the  respondents,  although  Indians,  were 
entitled  to  commence  and  prosecute  this  ac- 
tion alone  and  in  their  own  names,  to  re- 
cover their  rightful  possession.  Tbelr  in- 
terest In  the  land,  althou^  subject  to  re- 
strictions on  alienation  for  a  period  of  25 
years  from  the  date  of  their  patent.  Is  such 
that,  by  lapse  of  time,  It  will  ripen  into  a 
fall  and  complete  fee-simple  title,  and  Is  one 
nnder  which  they  are  entitled  to  present  and 
exclusive  possession  of  the  land  as  against 
all  tbe  world.  Such  an  interest  Is  certainly 
as  high  an  order  of  title  as  that  ^rblch  In 
Guyatt  V.  Kautz,  41  Wash.  115,  83  Pac.  9, 
we  held  to  be  In  the  nature  of  a  base  or 
qualified  fee,  and  ]s  of  sufficient  value  and 
rank  to  enable  the  respondents  to  prosecute 
this  action  for  possession.  In  further  sup- 
port of  the  proposition  that  the  state  courts 
have  Jurisdiction  to  entertain  this  action, 
see  the  cases  of  Pierce  v.  Frace,  2  Wash. 
81.  26  Pac.  1'92,  807;  McHenry  v.  Nygaard, 
72  Minn.  2,  74  X.  W.  1106;  Wendel  v.  Spo- 
kane County.  27  Wash.  121,  67  Pac.  576,  91 
Am,  St.  Rep.  823.  In  the  case  last  mention- 
ed It  was  held  that  an  entryman  under  the 
homestead  laws  of  the  United  States,  In  pos- 


sessUm  of  the  land  selected,  although  he  bad 
not  made  final  proof,  might  mabatata  an  ac- 
.tion  for  damages  for  Injurtea  to  ttie  land. 
The  demtUTsr  to  the  com^alnt  was  properly 
orerraled. 

Upon  the  merits,  the  omtrollli^;  questions 
presented  by  the  appellanfa  Airther  assign- 
ments of  error  are:  (1)  Under  what  act 
ahonld  the  patent  have  been  Issued,  and  what 
conditions  shodd  It  have  contained?  (9 
Does  the  evidence  admitted  sustain  the  find- 
ing of  tiie  trial  court  that  the  wrltt«i  ccm- 
tract  nnder  which  appellant  claims  was  Im- 
pn^terly  obtained  from  tbe  respondats  and 
la  therefore  void?  By  the  pleadings  both  ap- 
pellant and  respondenta  contend  that  the  pat- 
ent actually  issued  was  Improperly  Issued, 
as  It  contained  conditions  provided  for  In  the 
act  of  1881  pertaining  to  the  Winnebago  In- 
dians of  Wisconsin.  This  court,  in  Frazee 
T.  Spokane  County,  supra,  held  that  the  pat- 
ent should  have  been  Issued  under  the  act 
of  July  4,  1884,  and  we  now  adhere  to  tbat 
holding,  which  sustains  respondents'  present 
contention.  The  a[^llant,  however,  now  In- 
sists that  the  final  proof  was  made  under 
the  act  of  1875,  that  the  patent  should  hare 
only  contained  a  restriction  of  five  years  on 
the  right  of  alienation,  and  that,  said  period 
having  expired  prior  to  tbe  execution  of  tbe 
written  contract  of  sale  under  which  he 
claims,  such  contract  should  be  specifically 
enforced  in  this  action.  When  Gregorie 
Frazee  filed  upon  the  land  In  1883,  the  act 
of  1875  was  In  effect;  but,  before  he  made 
or  was  entitled  to  make  final  proof,  the  act 
of  July  4,  1884,  t)ecame  a  law,  and  the  ques- 
tion DOW  before  ns  Is  whether  his  patent 
should  have  been  issued  under  tbe  terms  of 
the  former  act  of  1875  or  the  later  act  of 
1884.  We  think  tbe  trial  court,  following 
Frazee  v.  Spokane  County,  correctly  held 
that  the  latter  act  applied.  Had  Gregorie 
Frazee's  right  to  the  homestead  been  perfect- 
ed under  the  act  of  1875,  and  had  be  been 
entitled  to  make  final  proof  under  that  act 
before  the  act  of  1884  was  passed,  a  different 
condition  wonld  be  presented,  and  the  five 
years*  restriction  on  his  right  of  alienation 
for  which  the  act  of  1875  provided  would 
not  have  been  extended  by  the  act  of  1884. 
His  right  of  homestead,  however,  was  not 
perfected,  nor  was  he  entitled  to  make  final 
proof  for  several  years  after  the  act  of 
1884  took  effect  This  being  true,  we  con- 
clude that  his  patent  when  Issued  should 
have  contained  the  restriction  on  alienation 
for  25  years,  as  provided  lu  tbe  later  act  of 
1884,  that  he  actually  took  the  land  subject 
to  snch  restriction,  and  tbat  the  attempted 
contract  of  sale  made  to  the  appellant  with- 
in that  period  was  void.  In  1888  the  Attor- 
ney General  of  the  United  States,  In  passing 
on  this  identical  question,  said:  "I  am  of 
opinion  that  this  act  of  1884  was  Intended  to 
be  supplemental  to  and  somewhat  In  modlfi- 
eatlon  of  tbe  act  of  1875,  and  tbat  Its  pro- 
visions apply  to  all  entries  made  imder  ttie 
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«Gt  of  isn  for  whldi  patent!  had  not  lamed 
at  the  time  the  act  of  1884  went  into,  ef- 
fect" Oplnlona  of  Attorneys  General,  vol 
19,  p.  loe. 

Aa  Hie  restriction  upon  respondents  right 
of  allraatlon  must  continue  for  23  years 
from  Ihe  date  of  the  patent,  it  necessarily 
follows  that  the  cfmtract  apon  whldi  appel- 
lant relies  conveyed  no  righte  and  cannot  be 
■enforced.  In  any  erait,  we  conclude  from  a 
carefnl  examination  of  all  tlie  evidence  tliat 
the  contract  waa  not  understood  either 
-of  the  resiKHidents  at  the  date  of  its  alleg- 
ed executicm,  that  Its  terms  were  not  ex- 
plained to  them,  and  that  th^y  understood 
th^  were  leasing  the  land  for  a  period  of 
not  to  exceed  six  years.  The  evidence 
shows:  That  the  appellant  claims  to  have 
purchased  the  land  on  April  19,  1887.  for 
41,600;  payable;  9200  in  cash,  $800  In  four 
annual  installments  of  $200  each  and  $000, 
the  final  instalUnent.  on  March  20,  iSO&i 
that  none  of  the  deferred  payments  bore  in- 
terest; that  he  himself  at  the  time  valued 
the  land  at  $1,800;  that  he  continued  in  pos- 
session for  10  years  under  his  written  con- 
tract of  sale  without  the  payment  of  inter- 
est or  taxes;  that  he  chaiged  to  the  re- 
spondents, as  payment  on  the  porcbase  mm- 
«y,  about  $180  oif  the  expense  of  conducting 
the  case  of  Fraiee  v.  Spokane  County ;  and 
that  the  z«ntal  value  of  the  land  was  $165 
per  annum.  The  trial  court.  In  entering  final 
Judgment,  taking  Into  craisideration  the  ren- 
tal value  of  the  land  for  ten  years,  the  pay- 
ments, and  certain  small  improvements  made 
by  the  appellant,  refused  to  enter  any  mon- 
-ey  Judgment  other  than  one  for  costs.  In 
favor  of  either  party. 

We  find  no  prejndleial  errw  in  the  record 

The  judgment  Is  affirmed. 

HADI^Y,  C.  J.,  and  MOUXT  and  DUN- 
BAB,  JJ..  concur.  FULLBRTON  and  RUD- 
KIN,  JJ.,  took  no  part 


SMITH  T.  SCOTT. 
(Sapreme  Coart  of  WashlngtoD.   Jan.  4,  1909.) 

1.  WrrNBBBBS  (J  165*)— COMPETKNCT— TBANS- 

AcnoNB  WITH  Deceased  Pkbsons. 

In  an  action  to  be  adjudged  owner  of  land 
deeded  to  defendant's  wife  held  by  defendant 
under  his  wife's  will,  which  plaintiff  claimed 
waa  purchased  for  her  use  and  partly  with  her 
funds,  testimony  by  plaintiff  that  book  entries 
in  evideoce  represented  payments  made  by  her 
to  defendant's  wife  to  be  applied  on  the  price  of 
the  land  was  properly  excluded,  aa  relating  to 
a  transaction  with  a  deceased  person  and  against 
her  successor  in  interest. 

[Ed.  Note— For  other  cases,  see  Witnesses, 
Cent  Dig.  I  687 ;  Dec.  Dig.  S  165.*] 

2.  Appbaz.  and  Erbob  (S  1064*)  —  Review — 
IlABiiLEse  Ebbob— Admission  or  Iupbopeb 

EVIDERCE. 

The  admission  of  improper  evidence  is  prej- 
udicial erroT  only  Id  so  far  as  It  is  allowed  to 


affect  the  iudgmeat  and,  In  trials  by  the  court 

without  a  Jury,  the  admission  of  such  evidence 
is  not  reversible  error  or  error  requiring  the 
judgment  to  be  set  aside  and  judgment  rendered 
tor  the  other  party,  but  the  Supreme  Court  will 
ignore  the  incompeteot  evidence,  and  affirm  the 
judgment  if  sustained  by  a  preponderance  of 
the  competent  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  f  4180 ;  Dec  Dig.  I  1054.«1 

Appeal  from  Superior  Court  King  County; 
R.  B.  Albertson,  Judge. 

Action  by  Sabina  Smith  against  Roland 
L.  Scott  Judgment  for  defendant  and  plain- 
tiff  appeals.  Affirmed. 

• 

Sayre  ft  Sutherland,  for  appellant  Mar- 
tin J.  Iiund,  for  respondent 

FULLERTON,  J.  In  this  action  the  appel- 
lant sought  to  have  herself  adjudged  to  be 
the  owner  of  certain  real  properly  situated  in 
the  city  of  Seattle.  The  proper^  In  question 
was  deeded  on  May  6,  1905,  to  the  appellant's 
daughter  by  Its  then  owners  for  a  cmsldera- 
tlon  of  $835;  tbe  daughter  t>elng  then  the 
wife  of  tbe  respondent  The  daughter  died 
about  a  year  later,  leaving  a  will  In  which 
she  devised  the  property  to  her  husband. 
The  appellant  contmded  that  the  property 
was  purchased  by  her  daughter  for  tbe  appel- 
lant's use  and  benefit  in  part  with  money 
which  she  had  theretofore  put  in  her  daugh- 
ter's hands  for  that  purpose,  and  In  part 
with  mcmey  which  her  daughter  and  the 
respondoit  advanced  to  her  use  and  which 
she  afterwards  repaid  them.  The  respond- 
ent contended  that  the  property  was  paid 
for  entirely  with  the  ctmimunity  funds  of  him- 
self and  his  wife;  that  while  the  property 
was  purchased  for  the  purpose  of  furnishing 
a  home  for  the  appellant  It  being  the  inten- 
tion of  himself  and  wife  to  let  her  live  on 
the  i»operty  without  paying  rent  In  any  form 
as  long  as  she  desired,  It  was  not  intended 
that  she  should  own  It  and  no  money  be- 
longing to  the  appellant  entered  Into  Its  pur- 
chase price.  On  these  issues  the  case  was 
tried  as  a  case  of  equitable  cognizance  In  the 
court  below  and  resulted  in  a  Judgment  in 
favor  of  tbe  respondent 

The  appellant  complains  that  the  court  err- 
ed In  the  exclusion  and  admission  of  evi- 
dence. The  respondent  defended  as  deriving 
title  in  part  from  bis  deceased  wife,  and  tbe 
court  ruled  that  tbe  appellant  was  proiiibit- 
ed  from  testifying  to  any  transaction  she  had 
with  the  wife  or  as  to  any  statement  made  to 
her  by  tbe  wife  relating  to  the  matter  in 
Issue.  The  appellant  seems  not  to  dispute 
the  correctness  of  tbe  rule  thus  announced  by 
the  court,  but  complains  rather  -that  It  was 
applied  with  undue  strictness,  whereby  cer- 
tain explanatory  statements  the  appellant 
was  entitled  to  make  concerning  her  method 
of  bookkeeplug  were  excluded.  But  we 
think  the  court  went  as  far  In  this  direction 
as  the  rule  permlta  The  bocAike^ing  entries 


•For  other  eases  see  same  tople  and  seeUon  NUMBER  In  Dee.  *  Am.  Digs.  1M7  to  dat^  A  Reporter  Indexes 
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are  In  evidence,  and  tiiere  !■  no  doabt  ttaX 
tiie  aivellant  meant  to  aseert  tbat  thsy  rep- 
raaented  pajinentfl  made  by  her  to  her  daa^< 
ter  to  be  applied  on  tbe  purdiase  price  of 
the  property  In  qneatlon,  and  thts  la  all  that 
the  appellant  now  (Halms  for  them. 

The  nmtentlon  that  Improper  evidence  "wm 
admitted  la  material  on^  In  so  far  as  It  la 
allowed  to  control  the  jadjiment  It  la  not 
error  requiring  reversal,  or  error  reqnlriDff 
lliat  the  Judgment  for  tba  one  party  be  set 
aside  and  a  judgment  entered  for  the  other, 
to  admit  lncompet«it  evidence  in  a  cause 
tried  by  the  court  without  a  jury.  This  court 
In  reviewing  the  case  will  Ignore  the  Incom- 
petent evidence,  and  affirm  the  judgment  only 
when  we  find  It  suatalned  by  a  preponder- 
ance of  tbe  c<»npetent  arldotce. 

The  principal  contention  Is  over  the  weight 
of  the  evidence.  The  appellant  oontoids  that 
It  lies  with  her,  and  that  the  trial  court  err- 
ed In  holding  that  she  was  not  oitltled  to 
recovw;  but,  after  a  study  of  the  entire  case, 
we  are  not  omvinced.  Oiat  the  trial  court  was 
wrong.  Indeed,  on  the  face  of  the  record 
we  feel  tbat  the  competoit  evidence  decid- 
edly pr^nderates  with  the  respondrait,  and 
since  the  trial  Judge,  vrtio  had  the  witness  be- 
fore him,  so  decided,  we  will  not  disturb  tbe 
Judgment. 

The  Judgment  should  be  affirmed,  and  It 
will  be  80  ordered. 

HADLBT,  C.  J.,  and  CROW,  CHADWIOK. 
DUNBAR,  and  MOUNT,  JJ.,  concur. 


FIDELITY  &  DEPOSIT  GO.  OF  MART- 
LAND  V.  FABGN  et  al. 

(Supreme  Court  of  Washington.   Jan.  2,  1909.) 

COUBTS  (J  251*)— SUPREIIB  C 0 UKT— AP PELI. ATB 
JUBIBOICTION— Auounx   IN  CONTBOVKBST — 

"Obiginal." 

Under  Const  art.  4,  S  4,  and  BalHoger'a 
Ann.  Codes  &  St.  S  4650  (Pierce's  Code,  i  4330), 

grovldins  that  the  appellate  jurisdiction  of  tbe 
upreme  0>urt  shall  not  extend  to  cItII  actions 
at  law  for  the  recovery  of  money  where  the 
"original"  amount  In' controversy  does  not  ex- 
ceed $200,  the  amount  in  controversy  to  which 
the  appellate  jurisdiction  of  the  Supreme  Court 
extends  is  that  which  was  in  actual  dispute  be- 
fore tbe  action  was  brought,  and  does  not  in- 
clude attorney's  fees  which  are  merely  incidental 
to  the  suit :  the  word  "original"  meaniog  "per- 
taining to  toe  origin  or  beginning ;  preceding  all 
others;  first  In  order;  prlmltlTe;  pristine." 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  f  251.* 
For  other  definitions,  see  Words  and  Phrases, 

vol.  6,  p.  5055.] 

Appeal  from  Superior  Court,  King  Coun- 
ty; A.  W.  Frator,  Judge. 

Action  by  the  Fidelity  &  Deposit  Com- 
pany of  Maryland  against  Vlnce  H,  Faben 
and  another.  Judgment  for  defmdants,  and 
plaintiff  appeals.    Appeal  dismissed. 


W.  W.  WUshlre,  fcff  appelant  Larrabee 
&  W-rlght,  for  respondents. 

HADLEY,  C.  J.  ThiM  action  was  brought 
by  tbe  plaintiff,  a  surety  company,  to  recov- 
er frran  the  defendants  an  amount  alleged 
to  be  due  on  a  writtm  promise  to  Indemntff 
the  plaintiff.  It  Is  aUeged  that  the  plaintUT 
executed  and  delivered  to  tbe  defendants  a 
cost  bond  on  appeal  to  the  Snpmne  Court  of 
the  state  of  Washington  In  the  poial  sum  of 
9200,  the  appeal  having  been  taken  by  the- 
defendant  Roe  In  a  cause  In  which  he  was 
plaintiff  and  the  Standard  Fttmlture  Com- 
pany was  defendant;  that  Boe  was  tbo 
principal  in  the  cost  bond,  and  this  plain- 
tiff was  sole  surety;  that  In  consideration 
of  tbe  executlfm  and  d^very  of  the  bond 
by  the  plaintiff  tin  defendants  In  writing 
promised  the  plaintiff  that  tbey  would  be- 
held and  obligated  to  the  plahitlff  to  pay  the 
premium  of  95  per  annum  on  said  cost  bond, 
and  to  Indenmiflr  the  plaintiff  and  save  It 
harmleas  from  all  loss,  costs,  charges,  snitSr 
damages,  counsel  fees,  and  expenses  of  what- 
ever kind  or  nature  whldi  It  might  for  any 
cause  at  any  time  sustain  or  Incur  hy  reason 
or  In  c(ni8e<inence  ot  having  executed  said 
bond;  that  afterwards  the  appeal  was  dls- 
mtesed  by  ord«  of  tbe  Supreme  Court,  and 
a  judgmoit  for  costs  mts  given  against  Boe 
as  principal  and  this  plaintiff  as  sorely  od 
ttie  cost  bond  In  the  sum  of  $87.15;  that 
Roe  as  principal  failed  to  pay  the  Jndgmoitr 
and  this  plaintiff  was  compelled  to,  and  did» 
pay  it,  on  June  4,  1906.  It  IS  alleged  that 
demand  was  made  of  the  defendants  btfore 
the  bringing  of  this  suit  tbat  thoy  reimburse 
the  plaintiff  by  the  payment  to  it  of  said 
snm  of  $87.15,  and  that  th^  wholly  faUed 
to  do  so.  Judgment  Is  dananded  against 
both  defendants  for  said  snm,  and  also  for 
the  additional  sum  of  $125  <m  accoont^  of 
counsel  fees  all^^  to  have  been  Incttrfed 
by  plaintiff  in  the  prosecution  of  this  ac^on. 
No  service  was  made  In  this  action  upon 
tbe  deftedant  Roe,  and  tbe  defendant  Faben 
answered  a^rately,  denying  that  he  algned 
the  application  for  the  appeal  bond  In  tbe 
manner  allied  In  the  complaint,  and  aver- 
red tbat.  If  he  signed  the  application  at  all, 
there  was  no  consideration  received  by  hUn 
for  doing  so,  and  that  his  signature  was  for 
the  sole  purpose  of  idenUfrlng  the  applicant 
for  the  bond,  the  defendant  Boe,  and  of 
verifying  the  statement  of  the  latter.  The 
cause  was  tried  by  the  court  wltiiout  a  Jury, 
and  resulted  In  a  judgment  of  dismissal* 
with  prejudice  In  favor  of  tbe  d^endant 
Faben.  The  plaintiff  has  appealed. 

The  respondent  has  moved  to  dismiss  this 
appeal  on  tbe  ground  that  the  orl^nal 
amount  In  controversy  la  Insuffident  to  give 
this  court  jurisdiction  .of  tbe  ai^al.  It  wlU 
be  remembered  from  tiie  foregoing  statoaent 
of  tbe  case  tbat  tbe  amount  demanded 
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fore  brloslng  this  rait  wu  987.16,  and  that 
a  furOier  demand  wai  made  In  the  complatnt 
for  $12B  aa  attorney^  fees  Incidental  to  tbe 
proMcntlon  of  thla  salt  The  real  qoestloD 
raised  bf  the  motion  Is  whether  the  amount 
of  tiie  donand  for  attomejr'B  fMs  can  be 
considered  In  determining  whether  tbe  "orlg- 
Inal  amount  in  controrersy"  Is  within  the 
Jnrladlctlai  of  this  conrt  J4)peUant  argues 
that  the  qaesttons  raised  the  motltm  can- 
not be  determined  without  an  examination 
Into  tiie  merits.  In  any  erait,  when  the 
Jurisdiction  •(  this  court  Is  challenged,  it 
becomes  neceisaxy  to  ascertain  from  the  tec- 
ord  wbethw  Jurisdiction  In  fact  exists,  and. 
In  so  Car  aa  an  examination  Into  the  merits 
may  be  necpwary  to  determine  the  question. 
It  la  tbe  duty -of  the  court  to  make  reference 
thereto^  TbiB  la  undoubtedly  a  cItU  action 
at  law  for  the  recoreiy  of  mon^,  and  It  la 
provided  by  section  ^  art  4,  of  onr  state 
CouUtntlw,  that  the  aiM;>dlate  Jnrladlcthm 
of  this  conrt  shall  not  extend  to  such  actions 
when  the  original  amount  In  amtrtmrey 
dora  not  exceed  ^200.  The  same  prorlslou  Is 
also  made  1^  statute  (section  4660.  Belling- 
er^ Ann.  Codes  ft  St  (Pierce's  Ciode^  4380]). 
VTe  believe  ttiat  tbe  word  "wlglnal''  as  used 
In  the  Constitution  and  statute  was  for  a 
significant  and  definite  purpose;  that  pur- 
pose being  predsdy  what  tlie  ordinarily  ac- 
cepted meaning  of  the  word  would  Indicate. 
The  word  Is  defined  as  follows:  "P^telniiv 
to  the  origin  or  beginning;  preceding  all 
others;  first  In  order;  primitive;  pristine." 
It  aeems  manifest  from  a  conslderatlim  of 
the  above  definition  that  the  amount  In  con- 
trovtirey  to  wfaldi  the  appeilato  Jurisdiction 
of  this  court  extends  must  be  that  which 
was  In  actual  dispute  from  tbe  beginning  be- 
fore ttie  action  was  broni^t  end  that  It 
does  sot  Include  claims  for  attorney's  fees 
or  otherwise,  whI<A  are  merely  Incidental 
to  the  anlt  whldi  was  bronj^t  for  the  re- 
covery of  the  original  amount  The  action 
was  not  primarily  brought  to  recover  attor- 
ney's fees,  but  to  recover  tbe  original  amount 
In  dispute.  A  different  Interpretation  would 
pomlt  a  party  bringing  an  action  to  trans- 
Kress  upon  good  faith  In  order  that  be  ml^t 
reach  .this  court  with  a  controversy.  For 
example,  he  m^t  bring  a  anlt  to  recover 
$60,  and  claim  an  attorney's  fee  In  the  ac- 
tion for  the  sum  of  $161.  If  flie  amount 
dalmed  as  an  attorney's  fee  should  have  to 
be  coutidered  together  with  the  original 
amount  In  eontrover^r  In  determining  the 
^uestltm  of  Jurisdiction,  tben  this  court 
would  have  to  assume  Jurisdiction  and  re- 
view tbe  cause,  although  tbe  person  bringing 
tlie  suit  might  well  have  known  that,  If  he 
was  mtltled  to  recovra  an  attom^s  fee  at 
all,  It  could  not  reasonably  exceed  $25.  The 
constitutional  provlaUm  waa  Intended  to  pre- 
rent  this  court  from  reviewing  controversies 
over  small  amounta,  and  It  was  not  Intend- 


ed to  place  It  within  Ibe  power  at  a  party 
to  accompllsfa  a  review  of  bis  eaae  here  1^ 
merely  adding  to  tbe  original  amount  a  de- 
mand for  a  sum  which  be  himself  may  ar- 
bitrarily fix  and  aa  a  m«e  Inddoit  to  his 
suit  This  Interpretation  in  no  smse  de- 
privea  the  appelant  of  the  rU^t  to  recover. 
If  Its  contract  la  such  as  gives  It  tbe  right  to 
recovw  attorney's  fees  Incidental  to  the  prin- 
cipal recovery,  that  rli^t  may  also  be  en- 
forced. The  original  amount  In  controversy 
Is  within  tbe  Jurisdiction  of  a  Justice  of  the 
j)eac&  But  If  that  tribunal  cannot  afford 
adequate  rtilef»  including  an  attom^*s  fee, 
the  superior  conrt  Is  open  to  appelant  with 
anq»le  tedlltles  by  way  of  Jury  trisl  or  oth- 
erwise to  investigate  the  controvem?.  The 
Ctmstltutlon  and  tbe  stetute  give  to  Bpge^ 
lant  the  privily  of  submitting  bla  case  to 
either  of  tbe  tribunals  mentioned,  but  for 
tbe  reasons  above  stated,  both  explicitly  pro- 
vide that  be  cannot  avail  himself  of  tike  ap- 
pelate Juriadlctl(m  of  tills  conrt 

The  appeal  Is  therefore  dismissed  fbr 
want  of  jurisdiction  in  this  court 

DUMBAB,  MOUNT,  GROW,  and  FUL- 
LEBTON,  JJ.,  concur.  BUDKIN  and 
OHADWICK.  JJ.,  not  Bitting. 


BOONBT  et  al.  v.  HURLBUT. 

(Snpreme  Court  of  Kansas.  Dec.  12,  190S.) 

Wiu,a  (I  614*)— CoNSTBuonoK— EsTATBs  De- 
vised. 

Under  a  will  giving  to  testatrix's  bnsband 
land,  with  provision  that  if  he  does  not  sorrire 
her  tben  she  gives  it  to  her  brother,  and  ptovi- 
sion  that  If  the  husband  survies  her  he  have  and 
hold  the  property  during  his  life  and  at  his 
death  to  devise  It  to  her  brother,  the  hnibond 
takes  a  life  estate,  with  remainder  to  the  brother. 

tEd.  Note.— For  other  cases,  see  Wills,  Cent 
t.  I  1394;  Dec  Dig.  |  614:»1  ^ 

Error  from  District  Conr^  Brown  County; 
W.  I.  Stuart  Judge. 

Action  between  Edward  Rooney  and  others 
and  Daniel  Hurlbut  Judgment  for  Hurlbnt 
ISoomj  and  others  bring  error.  Affirmed. 

James  Falloon  and  Means  A  Archer,  for 
lAalnUffs  In  error.  Sample  F.  Mewlon,  for 
defoidant  In  error. 

PER  CUBIAM.  A  will,  duly  signed  and 
acknowledged,  and  In  tiie  language  set  fwth 
below,  omitting  the  formal  parts,  conveys  to 
the  husband  a  Ufb  estete  of  tbe  testetor's  In- 
terest in  the  land  described  therein  and  tbe 
remahider  to  the  brother,  Daniel  Hurlbut; 
such  being  the  clear  Intention  of  the  oitlre  in- 
strument 

Tbe  will  reads  as  follows: 

"I  give  and  bequeatii  to  my  beloved  hus- 
band all  of  my  Interest  to  and  In  tbe  farm 
on  which  we  now  retide,  b^ng  the  south  half 
of  the  North  E.  quarter  of  section  84,  town  2, 
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Df  range  16,  and  all  the  personal  which  I  may 
at  my  death  own  on  said  premises.  If  my 
said  husband  should  not  surrlTe  me  then  I 
devise  and  beqneatb  all  of  said  property  to 
my  brother  Daniel  Hurlbut  and  his  heirs  for- 
ever. 

"It  Is  my  will  that  If  my  said  hnsband 
should  BurrlTe  me,  that  he  have  and  hold 
said  property  during  his  lifetime  and  at  his 
death  to  devise  and  bequeath  said  property 
to  the  said  Dani^  Hurlbut,  my  brother." 

The  judgment  of  tbe  conrt  Is  affirmed. 


WHITE  et  al.  t.  SMITH. 
(Supreme  Court  of  Kansas.   Dec  12,  1908.) 

1.  Pleading  (S  36*)— AdhI88I01I»— Btpeot— 
ACTION  ON  Note. 

Where,  in  an  action  on  a  promissory  note, 
tbe  plaintiff  attaches  to  his  petition  a  copy  of 
the  note  sued  on,  and  the  defendants  admit  tbe 
execution  thereof,  they  cannot,  on  tbe  Introdoc- 
tion  of  evidence,  be  beard  to  say  that  the  note 
was  changed  after  Its  execution.  The  admission 
Is  of  the  execution  of  the  note  in  the  very  form 
pleaded. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  |  82 ;  Dec.  Dig.  }  36.*] 

2.  EvinENCi  (M  434.  444*)— Pabol  EviorarcB 

AFFECnNO  WBITINGS— NOTES. 

In  Buch  case,  if  it  be  pleaded  In  defense 
that  the  execution  of  the  note  was  procured 
through  fraud  by  plaintiff,  parol  evidence  is  ad- 
missible to  prove  snch  defense ;  also,  if  pleaded 
that  at  the  time  the  note  was  slgnea  and  deliv- 
ered by  a  part  of  the  defendants  it  was  agreed 
that  It  should  be  returned  If  a  certain  man  or 
number  of  men  did  not  likewise  obligate  tfaem- 
selvn  and  sign  the  note,  it  may  be  proven  by 
parol  evidence. 

lEd.  Note.— For  other  casea,  see  Evidence, 
Cent.  Dig.  H  1943,  8016;  Dec  Dig.  »  434, 
444.*] 

(Syllabus  by  the  CourL) 

Error  from  District  Court,  Sumner  Coun- 
t7;  C.  L.  Swarts,  Judge. 

Action  by  F.  S.  Smith  against  W.  W. 
White  and  others.  Judgment  for  plnlutlff, 
and  defendants  brln^  error.  Reversed  and 
remanded. 

Action  was  brought  by  Smith  against  White 
and  10  others  on  a  promissory  note  for  $550, 
being  one-half  the  purchase  price  of  a  stal- 
lion. The  note  is  nonnegotlable  In  form,  pay- 
able to  J.  D.  Smith,  and  Indorsed  by  bim  to 
F.  S.  Smith.  It  was  signed  by  the  11  defend- 
ants. At  the  bottom  of  the  note  also  appear- 
ed this  sentence:  "This  note  Is  subject  to  a 
contract."  After  declaring  on  the  note  and 
setting  forth  a  copy  thereof,  the  petition  al- 
leged that  It  was  made  subject  to  a  contract, 
a  copy  of  which  was  attached  and  marked 
"Exhibit  B,"  and  that  all  the  conditions  of 
the  contract  had  been  duly  performed  by  J. 
D.  Smith  for  himself  and  on  behalf  of  the 
plaintiff.  Exhibit  B  was  an  Instrument  In 
tbe  form  of  a  bill  of  sale  and  contract  of 
guaranty,  purporting  to  have  been  signed  In 
tbe  body  thereof  and  before  the  warranty  by 


eight  of  the  defendants,  and  not  to  have 
been  signed  by  J.  D.  Smith  or  any  one  for 
him.  Tbe  defendant  Wicks  answered  sepn- 
rately  and  especially  denied  that  Exhibit  B 
was  the  contract  referred  to  by  the  words, 
"This  note  is  subject  to  a  contract,"  that  he 
(Wicks)  wrote  those  words  at  the  bottom  of 
the  note  before  he  signed  It,  and  that  they 
bad  reference  to  a  written  contract  executed 
by  the  payee,  J.  D.  Smith,  by  bis  duly 
authorized  agent,  O.  A.  Skinner,  and  as  a 
part  of  said  note,  a  copy  of  which  contract 
It  attached  to  said  answer.  By  the  terms  of 
this  contract,  J.  D.  Smith  agrees  to  release 
Wicks  from  the  payment  of  the  note  or  any 
part  of  it  if  demand  therefor  should  be  made 
within  11  months  from  the  date  of  tbe  note. 
Thereafter  plaintiff  dismissed  the  action  as 
to  said  Wicks.  The  other  10  defendants 
thereafter  filed  their  second  amended  Joint 
answer,  In  which,  after  denying  generally  all 
matters  In  tbe  petition  not  expressly  admit- 
ted, they  alleged,  in  substance,  that  the  note 
sued  on,  with  another  for  the  same  amount, 
was  given  for  the  purchase  price  of  a  stal- 
lion which  was  falsely  and  fraudulently  rep- 
resented by  the  payee  of  the  note  to  be  an 
English  Shire  draft  stallion,  also  that  tbe 
pedigree  and  reproductive  qualities  of  said 
horse  were  falsely  represented  and  were  war. 
ranted  to  be  as  represented,  that  there  bad 
been  a  breach  of  the  warranty,  and  that  ttaey 
had  tendered  a  return  of  the  horse  upon  tbe 
discovery  of  the  facts;  also,  that  they  bad 
been  Induced  to  sign  the  note  relying  npi>n 
the  representation  of  J.  D.  Smith  or  his 
agent  that  Wicks  bad  taken  or  would  take 
a  share  In  the  horse,  and  had  signed  or  would 
sign  the  note,  and  would  thereby  be  Jointly 
and  severally  bound  with  them  for  the  pay- 
ment of  the  same,  while  In  fact  said  Wicks 
had  been  released  at  all  times  since  the  ex- 
ecution of  the  note  and  contract  and  had  not 
been  bound  or  held  for  (he  payment  of  any 
sum  whatever.  This  answer  Is  very  lengthy, 
and  many  matters  are  pleaded  therein  to 
which  we  do  not  find  It  necessary  to  refer, 
but  to  some  of  which  comments  will  be  made 
In  the  opinion.  Tbe  plaintiff  replied  by  & 
general  denial. 

Herrlck  &  Herrick  and  W.  T.  McBrlde,  for 
plaintiffs  In  error.  W.  W.  Schwlnn.  for 
defendant  In  error. 

SMITH.  J.  (after  stating  the  facts  as 
above).  This  case  has  been  In  this  court 
before  and  upon  the  same  pleadings.  Smith 
V.  White,  73  Kan.  607,  85  Pac.  5S8.  On  tbe 
first  trial,  which  was  without  a  jury,  the 
cause  was  submitted  to  the  court  upon  the 
plaintiff's  petition  and  his  oral  opening  state- 
meut.  It  is  stated  In  the  opinion  In  that 
case  (page  BOS  of  73  Kan.,  and  page  58S  of 
86  Pac.) :  "All  facts  pleaded  as  defense  wer« 
denied,  and  there  was  no  evidence  offered  to 
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SQBtaln  any  of  them.  The  only  fact  admitted 
by  the  plaintiff  was  that  be  bad  entered 
Into  a  written  agreement  to  release  Wicks, 
and  It  most  have  been  concluded  by  the  court 
that  the  Toluntary  release  of  one  maker  of  a 
promissory  note  by  the  payee  will,  in  law, 
operate  as  a  release  of  all  makers."  The 
court  below  having  rendered  judgment  for 
the  defendants  upon  this  misapprehension  of 
the  law,  the  Judgmeut  was  in  this  court  re- 
versed and  on  that  ground  alone.  The  an- 
swer alleges  that  the  contract  between  Wicks 
and  the  plaintiff  was  made  at  the  time  he 
(Wicks)  signed  the  note,  although  the  copy 
of  the  contract  attached  to  the  answer  la 
dated  two  days  after  the  date  of  the  note. 
It  will  be  observed  that  on  the  first  trial  the 
plaintiff's  attorney  did  not  admit  this  allega- 
tion of  the  answer,  and.  In  the  absence  of 
any  proof,  this  court;  of  course,  assumed  tbat 
the  contract  of  release  was  In  fact  made 
us  It  was  dated,  subeequ^t  to  the  execution 
.  c  the  note,  and  was  In  fact,  as  it  purported 
to  be,  the  release  of  one  of  several  joint  and 
several  obligors,  and  that  snch  release  did 
not  operate  to  release  all  of  the  obligors  ex- 
cept as  to  their  proper  proportion  of  the 
debt,  as  provided  In  section  IIM.  Gen.  St 
1001, 

On  the  second  trial,  now  appealed  from,  a 
jury  was  Impaneled,  and  the  defendant's  at- 
torney in  his  statement  to  the  jury  said  tbat 
he  expected  to  prove  that  the  contract  of 
release  between  Wicks  and  Smith  was  made 
at  the  very  time  Wlcke  signed  the  note  so 
that  Wicks  In  fact  never  became  a  maker  or 
joint  obligor  on  the  note.  Objection  was 
made  to  this  statement,  and  the  court  in  rul- 
ing thereon  said:  "Well,  In  the  Judgment  of 
the  court  the  answer  shows  that  the  release 
of  Wicks  to  have  been  a  matter  occurring 
subsequent  to  the  execution  of  the  note  If 
that  would  be  a  defense  at  all,  and  tbat  the 
answer  Is  not  sufficient  to  entitle  the  defend- 
ants to  make  such  proof,  and  the  statement 
is  not  to  be  admitted."  In  this  we  think  the 
court  erred  to  the  prejudice  of  tbe  defend- 
ants. The  defendants  in  setting  forth  the 
contract  were  not  bound  by  the  respective 
dates  of  tbe  note  and  contract,  and  they  had 
expressly  pleaded  that  the  note  dated  two 
days  previously  was  signed  by  Wicks  on  the 
day  that  tbe  contract  was  made  and  dated. 
This  error  was  repeated  in  tbe  Introduction 
of  evidence.  The  plaintiff,  having  Introduced 
In  evidence  the  note  and  also  the  paper  call- 
ed a  contract,  marked  "Exhibit  B,"  and  at- 
tached to  the  petition,  the  purport  of  which 
Is  set  forth  in  tbe  statement  of  tbe  case, 
supra,  rested  his  case.  Thereupon  tbe  de- 
fendants, among  others,  introduced  the  de- 
fmdant  Wicks  as  a  witness  and  asked  him 
whether  or  not  be  had  an  understanding  with 
J.  p.  Smith's  agent  concerning  his  liability 
In  case  he  should  take  a  share  In  the  horse. 
Objection  was  made  by  the  plaintiff  and  was 
flostalned.  Tberenpon  the  defendants  offer- 
ed to  prove  by  Wicks  that  Uw  agent,  at  the 


time  he  asked  Wicks  to  take  a  sbare  In  tbe 
horse,  stated  that,  If  he  would  sign  his  name 
to  the  note,  he  would  give  him  a  private  and 
written  contract  by  which  he  (Wicks)  was 
to  be  held  harmless  and  not  be  liable  for  any 
money  whatever,  provided  he  would  give  no- 
tice that  he  did  not  want  to  be  held  within 
11  months;  also^  that  Wicks  and  Skinner  did 
thereupon  enter  into  the  written  contract 
and  at  the  same  time,  and  before  signing 
the  note,  Wicks  wrote  In  the  note  the  words. 
"This  note  is  subject  to  a  contract"  and  tbat 
these  words  referred  to  the  last-named  con- 
tract, and  not  to  Exhibit  B,  attached  to  the 
petition.  All  this  offered  proof  was  objected 
to  by  the  plaintiff,  and  the  objection  sustain- 
ed by  the  court.  The  defendants  also  offered 
to  prove  by  Wicks  that  he  never  made  men- 
tion to  the  other  defendants  of  tbe  fact  that 
he  held  the  secret  contract  until  after  this 
case  was  called  in  court ;  which  offer  of 
proof  was  also  refused  on  the  objection  of 
the  plaintiff.  Tbe  defendants  also  offered  to 
prove  by  a  witness,  Ready,  that  he  heard  a 
conversation  between  the  agent  and  the  de- 
fendant Dodson  at  the  time  Dodson  was  so- 
licited to  take  an  Interest  In  the  horse  and 
sign  the  note,  and  that  Dodson  said  to  tbe 
agent,  Skinner,  that  he  would  not  take  any 
Interest  In  the  horse  until  Mr.  Wicks  did, 
and  that  Skinner  then  said  that  he  was  go- 
ing out  to  Wicks'  and  have  him  sign  the  note 
and  contract  and.  If  Wicks  did  not  sign 
the  note,  it  would  be  returned  to  Dodson 
and  not  be  delivered.  This  evidence  was  al- 
so excluded  on  the  objection  of  the  plaintiff. 

This  also  we  think  is  prejudicial  error. 
The  name  of  Wallace  W.  Wicks  appears  nest 
to  the  last  signature  on  the  note  pleaded,  and 
we  are  not  to  be  understood  as  saying  that 
It  would  be  competent  to  prove  that  the 
words,  "This  note  Is  subject  to  a  contract" 
were  written  therein  by  Wicks  after  all  but 
one  of  tbe  other  defendants  had  signed  the 
note,  for  the  purpose  of  proving  that  the  note 
had  been  changed  after  it  had  been  signed. 
The  defendants  expressly  admit  In  their  an- 
swer the  execution  of  the  note — that  Is,  the 
execution  of  the  note  as  pleaded. — and  they 
cannot  be  heard  to  say  that  these  words  were 
not  In  the  note  at  the  time  of  its  execution. 
In  Kurth  v.  Farmers*  &  Merchants'  State 
Bank,  78  Kan.  — ,  M  Pac.  708,  15  L.  R.  A. 
(N.  8)  612,  it  is  said :  "A  verified  denial  of 
the  execnUon  of  a  promissory  note  Is  suffi- 
cient to  put  in  Issue  tbe  execution  as  well  as 
alterations  of  Indorsements  of  credits  writ- 
ten on  the  b.idc  of  the  note  contemporaneous- 
ly with  Its  execntlon  and  before  its  delivery." 
CTonversely,  It  must  be  said  that  the  admis- 
sion In  an  answer  of  the  execution  of  a 
promissory  iiote,  declared  upon  and  copied  tn 
a  petition,  admits  that  it  was  executed  as 
set  forth.  Aay  material  alteration  in  a  prom- 
issory note,  made  after  its  execution  and 
without  the  consent  of  the  maker,  changes  tbe 
contract  and  the  maker  may  well  say  be 
never  executtxl  It  as  changed;  and  this  even 
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U  the  change  aeenui  to  be  for  the  niake]r*t 
benefit;  ai;  for  Inataac^  fhingifig  the  Inteiv 
■est  from  a  higher  to  a  lower  rate.  The  erl- 
■dence  offered  and  exdnded  tends  to  prove 
fraud  on  the  part  of  the  plalntUt  In  prociuv 
ing  the  note,  and  frand  vitiates  all  contracts. 
The  K»offered  erldsnoe  tends  to  prove  that 
the  defendant  Dodson,  at  least,  dellveted  the 
note,  after  signing  it;  to  the  agott,  Sklnnw, 
only  on  the  condltlcm  that  Wldu  should  pur- 
chase an  Interest  In  the  horse  and  sign  tbe 
note  and  become  a  joint  and  several  obUgw 
thereon ;  also,  that  ^Vldcs  affixed  his  signa* 
ture  to  the  note  under  a  secret  contract, 
irhlch,  while  apparently  complying  wltii,  was 
an  evasion  of,  the  ccmdltlon.  Dodson  had 
the  right  to  Impose  any  condition  he  pleased 
to  tile  delivery,  and  any  subterfuge  eviMUng 
such  oondltlQn  was  fraudntent 

The  sam^  in  substance  may  be  said  witii 
refraence  to  the  r^resmtations,  tendered  In 
evidence,  by  which  other  defwidanto  were 
induced  to  sign  the  not^  and  it  is  no  answer 
thereto  to  say  that  the  d^oidanto  were  not 
injured  by  tiie  alleged  subterfuge  for  the  rea- 
son that,  if  Wicks  lud  become  a  party  to  the 
transaction  and  bad  become  fnlly  obligated 
on  the  note  as  contenvlated,  tiie  plaintiff 
«onld  thereafter  have  released  him  tftun  all 
obllgatlonB  therecm.  Parties  are  fatid  the 
courts  to  the  fall  performance  of  Qielr  con- 
tracta  freely  and  fairly  made.  On  the  other 
hand,  a  party  is  not  allowed  to  reap  tiie  bene> 
fits  of  a  contract  procured  from  another 
through  deception  and  fraud.  This  rule  ap> 
plies  to  nonnegotlable  promissory  notes  and 
to  n^tiable  notes  acquired  by  the  Indorsee 
with  knowledge  of  the  fraud  as  wcU  as  to 
other  contracts.  Bee  Danlds  on  Negotiable 
Instruments,  |  177,  and  cases  there  cited; 
also.  8  Cyc.  88;  also,  4  Wlgmore  on  Evidence, 
S  2410,  and  cases  there  cited. 

The  Judgment  is  reversed,  and  tlia  case  re- 
manded for  new  trial. 


BRICE-NA8H  v.  BARTON  SALT  CO. 
(Bnpreme  Oourt  of  EanBEB.   Dec  12,  1908.) 

MASTEB  and  SEBVAHT  (J  186*>— INJUBIES  TO 
SEBVAST— NOWDELEOABLB  DtJTT— WARNING. 

Where  the  method  adopted  by  a  salt  com- 
pany for  canrfnt  on  Its  bosiness  involves  the 
•occaBional  dislodging  of  massee  of  salt,  thereby 
covering  the  floor  of  a  room  with  nagmeuts 
moving  with  such  force  as  to  expose  to  danger 
emplorAr  who  are  there  In  the  dircbarge  of  their 
duties,  and  the  only  adequate  way  to  protect 
them  from  inch  danger  is  to  warn  them  jost  be- 
fore such  dlslodgment,  the  giving  of  sach  warn- 
ing is  a  nondelegable  dnt;  of  the  employer,  and 
its  omission  Imposes  a  liability  for  any  conse- 
quent injur;  to  an  employ^,  -i^ardless  of  any 
qnesUon  of  co-service. 

[Ed.  Note.— For  other  cassi^  see  Hatter  and 
Servant,  Dec.  Dig.  1 185.*] 

(Syllabus  by  On  GoortJ 

Error  from  District  Court.  Reno  Oonnty; 
P.  J.  Galle,  Judge. 


Action  by  0.  Bricfr-Nash  against  fb»  Barton 
Bait  Oonqnny.  Jndgmoit  for  defwidaat,  and 
plaintiff  brings  error.  Ravnsed,  and  a  new 

trial  ordered. 

Falrchild  &  Lewis  and  F.  Dumont  Smith, 
for  plaintiff  In  error.  William  Warner.  O. 
H.  Dean,  W.  D.  McLeod,  and  H.  O.  Tlmmons, 
for  defttidant  in  error. 

MASON,  J.  a  Brice-Nash  sued  the  Barton 
Salt  Oconpany  for  damages  <m  account  of  in- 
juries reo^ved  while  In  Its  employ.  A  de- 
murrer to  his  evidence  was  sustained,  and  he 
prosecutes  error.  The  evidence  tended  to  es- 
tablish these  facta:  The  defradant  Is  en- 
gaged In  manufacturing,  refining,  and  selling 
salt  The  plaintiff  was  Its  bookkeeper.  His 
duties  required  him  at  times,  for  the  purpose 
of  procuring  information,  to  go  Into  the  padc- 
ing  roran,  wbldi  was  partly  filled  with  salt, 
which  rose  nearly  perpendicular^  to  the 
height  of  about  12  feet  The  practice  was 
for  the  workmen  from  time  to  time  to  pick 
the  face  of  the  salt  with  long  bars  until  it 
caved  off  In  quantities  suitable  for  packing 
In  sacks  and  barrels.  When  they  were  look- 
ing for  a  fall  while  the  plaintiff  was  present, 
th^  would  tell  him  to  look  ont-~to  ke^ 
away.  On  tlie  day  of  the  acddent  he  came 
into  the  packing  room  to  inquire  about  a 
diipment  He  spotte  with  Mr.  SwoBotA,  tha 
foreman  of  the  room,  and  Mr.  Whlt^  a  work- 
man there.  He  noticed  that  tite  salt  was  uur 
dermined.  They  told  him  that  they  had  been 
trying  to  get  It  down,  but  did  not  say  their 
were  then  locddng  for  It  to  fall.  He  under- 
stood they  were  not  looking  fw  a  taO.  Wblle 
he  was  standing  with  his  baCk  to  the  salt, 
talking  with  Swofford.  who  faced  it,  Wlilto 
prodded  It  wltii  his  bar,  nothing  havtog  been 
said  about  resuming  work,  aid  no  warning 
having  been  given,  ahd  It  caved  olt  catdilng 
the  plaintiff,  throwing  him  against  a  pos^ 
and  causing  bim  Berloos  injury. 

The  principal  amtentlon  ot  the  defendant 
Is  that  Swoffbrd  and  White,  whose  fallnie  to 
give  warning  of  the  resumption  of  woA  and 
the  cnuequent  caving  off  of  the  salt  is  the 
negligence  complained  of,  were  fellow  serv- 
ants of  the  plaintiff,  and  that  his  recovery 
was  properly  denied  on  that  account  Wheth- 
er the  relation  each  bore  to  their  common  em- 
ployer was  such  as  to  brliv  them  within  the 
scope  of  the  rule  inv<Aed  need  not  be  deter- 
mined, for  we  hold  tliat  tta  evidence  would 
have  justified  a  finding  that  the  defendant 
owed  a  positive  and  nonddegaUe  Auty  to  the 
plaintiff  under  the  drcnmstancea  stated  to 
give  him  warning  that  an  Imnudiato  fall  of 
the  salt  was  to  be  expected. 

A  sitoatitm  tovolvlng  a  somewhat  sbnOar 
question  was  presaited  in  Belleville  Stone 
Oo.  V.  Mooney,  60  N.  3.  Law,  828. 88  AtL  835; 
the  decision  of  the  Siq>reiDe  Court  being  In- 
dicated by  the  seventh  paragraph  of  the  syl- 
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lalnu,  reading  CoUowb:  "Where  the  wyttem 
of  the  working  of  a  sbme  Qoarry  wu  one 
whereby  no  protection  was  afforded  to  the 
workmen  engaged  In  another  portion  of  the 
quarry  apart  from  the  blasting  from  Injury 
from  flying  stones,  caused  by  the  exploeloos 
of  the  blasts  In  the  rock,  except  the  warning 
word  Tire*  given  at  the  time  the  fuse  was 
communicated  to  the  explosives  of  tbe  Mast, 
and  one  of  the  rules  of  tbe  master  was  that 
no  employ^  should  leave  his  work  to  seek 
safety  from  the  dangers  of  the  blast  until 
the  warning  *FIre'  was  glv«i  by  the  foreman, 
whose  dnty  It  was  to  light  the  fuse,  it  became 
and  was  the  dnty  of  the  master  In  the  exer* 
else  of  reasonable  care  to  hare  such  warning 
announced  sufflduitly  long  enough  before  the 
explosion  for  such  workmen  or  employes,  In 
the  exercise  of  ordinary  care,  to  reach  a  place 
of  safety;  and  this  duty  t>elng  delegated  to 
such  boss  or  foreman  does  not  relieve  the 
master  from  the  liability  to  answer  for  tbe 
neglect  of  the  boss  or  foreman  to  perform 
that  duty.  This  neglect  is  not  an  incidental 
act  of  the  co^rvlce."  The  case  was  taken 
to  the  Court  of  Appeals  and  Srrors,  and  there 
affirmed;  tbe  grounds  of  the  decision  being 
thus  stated  (61  N.  J.  Law,  208.  39  AU.  764. 
39  L.  B.  A.  834):  "Two  views  are  suggested 
—one,  on  behalf  of  the  plaintiff,  that  the  giv- 
ing of  proper  warning  was  an  essential  part 
of  tbe  duty  owed  by  the  employer  to  the 
workman  of  taking  reasonable  care  that  the 
place  where  the  worlonen  were  engaged  should 
be  kept  safe,  and  therefore  If,  through  neg- 
ligence, the  proper  warning  was  not  given, 
the  employer's  duty  was  not  performed ;  the 
other,  on  behalf  of  the  defendant,  that  the 
giving  of  the  warning  was  only  incidental  to 
the  foreman's  w<»rk  In  preparing  the  blast 
and  lightlDg  the  taaei  In  which  work  the  fore- 
man was  clearly  a  fellow  servant  of  the 
plaintiff,  engaged  In  a  onnmon  employment, 
and  tberefwe  hit  negligoice  In  that  inciden- 
tal service  was  not  chargeable  npon  the  com- 
mon master.  On  reflection  it  will  be  perceiv- 
ed that  the  giving  of  warning  bore  no  direct 
relation  to  the  foreman's  wwk  in  pr^arlsg 
and  firing  the  blast  The  object  of  that  yrotk 
was  the  removal  of  rock,  and  sudi  object 
woidd  be  attained  as  well  without  the  warn- 
ing as  with  it,  If  we  leave  ont  of  fmnsldera- 
tloa  the  safety  of  the  workmen.  Quite  differ- 
ent are  the  conditions  where  a  person  using  a 
tool  or  machine  la  obliged  to  see  that  the  Im- 
plement remains  fit  tot  use.  In  such  case 
the  dnt7  to  examine  is  aaxillair  and  Inciden- 
tal to  the  dnt7  to  lue;  and,  when  a  servant 
owes  the  latter  dnty  to  his  master,  be  owes 
the  former  also.  A  fitilure  to  perform  care- 
fully this  Incidental  duty  of  examination  may 
reaidt  In  damage  to  a  fellow  servant,  but  tbe 
common  master  !■  not  requnslble  for  such 
damage,  because  the  duty  neglected  was  not 
one  owed  him  outside  of  that  duty.  There 
may  have  been  a  similar  du^  of  inspection 
owed  by  the  master  to  his  servanbi,  bat  the 
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dntles  themsdves  are  4<*1"gn*»**yM*  ftom 
each  other.  In  the  present  case,  however,  as 
already  pointed  out.  the  duty  to  give  warn- 
ing was  not  In  any  such  sense  subeerrlent  to 
tbe  blasting  of  rock.  On  the  other  hand, 
when  we  consider  the  general  doty  owed  by 
an  employer  to  his  employes  to  exercise  rea- 
sonable care  that  the  place  where  he  sets 
them  to  work  shall  be  kept  safe  (Van  Steen- 
burgb  V.  Thornton,  08  N.  J.  Law,  160,  83  Atl. 
880),  the  proprie^  of  including  therein  the 
duty  of  giving  warning.  In  such  circumstan- 
ces as  those  now  before  as  becomes  at  once 
apparent  The  danger  of  blasting  was  one 
frequently  recurring,  and  its  occurrence  could 
always  be  foreseen,  not  by  the  workmen  scat- 
tered about  the  quarry,  but  by  any  person 
charged  with  the  duty  of  watching  for  It  If 
the  danger  was  not  foreseen,  and  proper 
warning  given,  the  quarry  became  an  unsafe 
place  for  the  workmen,  but  it  was  made  rea- 
sonably safe  If  such  warning  was  given.  It 
seems  clearly  to  follow  that  on  him  whose 
duty  it  was  to  take  care  that  the  place  should 
be  kept  safe  was  cast  the  dnty  of  giving  time- 
ly warning.  We  conclude,  therefore,  that  It 
was  part  of  tbe  defendant's  dnty  to  the  plain- 
tiff that  proper  care  should  be  exercised  In 
giving  warning  of  an  expected  blast  In  se- 
lecting the  person  who  was  to  fire  the  blast 
as  the  person  to  give  the  warning,  the  defend- 
ant probably  chose  tbe  man  best  able  to  per- 
form that  duty;  but,  as  tbe  defendant's  re- 
sponsibility extended  beyond  the  selection  of 
an  agent  and  Included  tbe  warning  itself.  It 
must  answer  for  negligence  in  the  giving  of 
warning,  no  matter  how  fit  was  the  chosen 
agent"  We  r^rd  this  reasoning  as  sound 
in  itself,  and  as  consistent  with  the  rules  on 
the  subject  which  have  gained  general  recog- 
nition by  the  coorts.  However.  In  a  note  pub- 
lished in  54  L.  R.  A.  80,  at  page  120,  It  is 
said,  referring  to  this  decision:  "All  the  au- 
thorities, with  the  exception  of  the  single 
New  Jersey  case  cited,  seem  to  be  agreed 
that  a  master  is  not  liable  for  the  negligence 
of  a  servant  In  failing  to  notify  a  co-employ6 
of  the  approach  of  a  transitory  peril  which 
as  tbe  work  progresses  will  render  the  envi- 
ronment unsafe  for  a  brief  period,,  but  which 
may  easily  be  avoided  if  due  warning  Is  giv- 
en. In  some  of  the  cases  illastrating  this 
principle  tiie  breach  of  duty  was  committed 
by  failing  to  notify  the  injured  servant  him- 
self that  his  safety  was  Imperiled  1^  the 
particular  peril  In  question."  This  language 
is  repeated  by  the  author  of  the  note  In  his 
work  on  Blaster  and  Servant  (2  Labatt  on 
Uaster  and  Servimt,  |  601). 

While  there  la  undoubtedly  a  conflict  in  the 
authorities,  tb»  New  Jexwej  case  does  not 
stand  alona  It  la  cited  with  ai^roval,  with 
other  cases  of  the  same  tendency,  in  Bride 
Co.  V.  Shanks,  60  Kan.  806, 76  Pac.  856,  where 
the  principle  It  announces  was  awU^  Some 
of  the  ai^>arrat  conflict  in  the  decisions  can 
be  eliminated  v^fm  conslderatlcmi  which  wen 
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thm  UnM  statM:  *^  toms  does  It  may  b6 
■aid  tbat  If  tte  oondnct  of  an  enteiprtse  In- 
volve tSie  giTlnff  of  monitory  signals  in  pass- 
ing progressively  from  detail  to  detail  of 
the  yroA,  and  the  person  set  to  give  tlie  sig^ 
nal  be  carefally  diosen,  ttie  oompai^  will 
not  be  bound  if  be  fall  in  bis  duty.  An  In- 
jured workman  and  the  person  employed  to 
giro  tbe  signal  may  tben  be  said  to  be  en- 
gaged In  13is  dlsebai^  of  duties  bo  intimate- 
ly related  and  so  comblnedly  directed  to  a 
common  end  tbat  the  one  must  be  on  his 
guard  wltti  refiBrmce  to  tbe  conduct  of  the 
otber.  Tbe  warning  becomes  a  pert  of  the 
service  itself,  wblch  Is  something  oitirely 
distinct  and  separate  flram  tbe  tilings  tbe 
mastv  must  do  to  make  the  sttrlce  and  the 
place  in  which  It  Is  pfflformed  reasonably 
saf&  But  wbenever  a  negligent  act  violates 
any  doty  which  the  master  himself  owes  to 
the  servant,  as,  tor  example,  the  duty  to 
make  tiie  sorvlce  and  the  place  in  which  It 
Is  poformed  reasonably  safe,  that  fact  con- 
trols. Irrespective  of  the  rank  or  grade  of 
serrice  between  employ^  and  notwithstand- 
ing tbe  drcumstance  tiut  ttiey  are  oigaged 
In  a  oonmifni  employment  directed  to  a  com- 
mon end;  and  if,  In  tiie  dlsdiarge  of  the 
master's  duty,  a  warning  be  necessary.  It  Is 
not  enough  for  him  to  say  that  he  has  pro- 
Tided"  a  competent  person  to  give  it.  The 
vraming  must  be  given."  The  New  Jersey 
cue  Is  expressly  disapproved  In  McLalne  v. 
Head  A.  D.  Ga,  71  M.  H.  286,  62  Ati.  646, 
58  Li  B.  A  464,  83  Am.  St.  Bep.  522.  and  In 
Kelly  Island  Lime  A  Trans.  Co.  v.  Pachnta, 
68  Ohio.  St  462,  68  N.  E.  988,  100  Am.  St 
B^  706.  In  the  former  case,  however, 
there  is  a  strong  dissenting  opinion  in  which 
the  authorities  are  carefuly  reviewed  In 
what  seems  a  successful  effort  to  show  that 
the  doctrine  repudiated  by  the  majority  of 
the  court  la  in  accordance  with  precedent  as 
well  as  with  reason.  Stone  Co.  t.  Mooney, 
61  N.  J.  I^w,  253,  89  At].  764,  39  L.  R.  A. 
834,  Is  cited  with  approval  In  a  dissenting 
opinion  In  Ward  v.  Naugbton,  74  App.  Dlv. 
68,  77  N.  Y.  Snpp.  344,  where  the  facts  are 
quite  similar  to  those  of  Plaster  Co.  t.  Reedy, 
74  Kan.  67,  85  Pac.  824,  where  a  conclusion 
was  reached  directly  In  conflict  with  that  of 
the  New  York  court  See,  also,  Donk  Bros. 
Coal  ft  Coke  Co.  v.  Thll,  228  III.  233,  81  N. 
B.  857. 

In  the  present  case  the  evidence  had  some 
tendency  to  show  that  the  plans  of  opera- 
lion  adopted  by  the  defendant  company  con- 
templated that  at  Irregular  Intervals  the  bank 
of  salt  should  be  undermined  and  tbe  de- 
tached portion  permitted  to  fall  down  and 
roll  across  the  floor  of  the  packing  room  In 
such  manner,  In  such  quantity,  and  with  such 
force  as  to  expose  the  plalntlCt  to  Injury 
while  in  the  performance  of  his  duties; 
tbat  tbe  only  way  by  which  he  could  be  ad- 


equately protected  was  by  waraing  him 

when  the  avalanche  wras  to  take  place;  that 
Qie  danger  did  not  arise  from  the  metbod, 
negligent  or  otherwise,  In  w,bleh  tiie  wort 
men  performed  the  duties  assigned  to  them 
In  which  tb^  bad  freedom  of  action,  but  In- 
hered In  tbe  gffiiaral  mode  In  wblch  the  com- 
pany carried  on  Its  bnslness;  and  that,  bi 
the  absence  of  a  due  vraming,  the  place  was 
not  a  safO  one  In  which  to  w«4l  If  these 
eondittona  existed,  the  failure  to  give  the 
notice  was  an  (Mnlsaion  of  one  of  the  posi- 
tive, affirmative  obligations  of  tbe  employer, 
rendering  him  liable^  Irrespective  of  tbe  re- 
latlcm  of  tbe  employes  to  each  otber.  Wbeth- 
er  they  did  exist  was  a  question  that  should 
have  been  aubmltted  to  the  jury. 

The  iMtltlon  described  the  negligent  act 
complained  of  as  that  of  White.  Under  tbe 
evidence  the  plalntUf  relied  largely  upon  tbe 
failure  of  Swolford,  tbe  foreman,  to  give  the 
warning.  It  is  urged  tbat  on  the  demurrer 
the  only  question  was  whether  the  evidence 
tended  to  support  the  exact  case  presented 
by  the  pleading.  Tbe  trial  court  however, 
in  announcing  the  mling,  placed  It  upon  the 
ground  that  the  plaintiff's  Injury  was  due  to 
the  act  of  a  fellow  servant  While  the  as- 
signing of  an  untenable  reason  will  not  war- 
rant reversing  a  decision  If  it  can  be  Justi- 
fled  upon  other  considerations,  it  would  be 
manifestly  unfair  to  nonsuit  the  plalntlfl  od 
account  of  a  variance  In  proof  wlt^iout  giv- 
ing him  an  opportunity  to  amend.  Moreovw. 
tbe  variance,  especially  In  view  of  what  has 
been  said  already.  Is  of  little  Importance. 
See,  In  this  connection.  Railway  Co.  v.  Green. 
75  Kan.  504,  88  Pac.  1042. 

An  argument  is  also  made  that  tbe  plain- 
tiff ougbt  not  to  recover  on  tiie  strength  of 
no  warning  having  beoi  givoi  lilm,  lus- 
mu<A  as  bis  own  testimtmy  shovrad  that 
he  understood  tbe  salt  might  fall  at  any 
time  and  tfaou^t  be  was  tar  mongb  away 
to  be  safe,  and  tbat  he  beard  the  nolae  of 
White's  pick  as  be  resumed  work,  and  was 
by  tbat  means  notified  of  tbe  probable  ftIL 
These  and  other  matters  of  the  same  gen- 
eral character  discussed  in  the  brief  are  real- 
ly consideratlonB  to  be  presented  to  the  Jury. 
It  does  not  condoslveiy  follow  from  what 
tiie  plaintiff  said  tbat  he  vrould  have  been 
satisfied  with  his  position  If  he  had  known 
the  fall  was  coming;  and  it  may  be  that, 
even  where  he  stood,  be  could  have  saved 
himself,  If  be  bad  had  timely  warning,  by 
stepping  to  one  side  so  as  to  avoid  being 
caught  against  the  post.  Although  be  testi- 
fied that  he  heard  a  noise  which  he  after- 
wards concluded  was  made  by  White's  pick, 
he  did  not  say  that  be  identified  it  as  such 
at  the  time. 

The  judgment  Is  reversed,  and  a  new  trial 
ordered.  All  the  Justices  concurring. 
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PIAZZEK  T.  HARMAN. 
SAME  T.  ZIMMERMAN  et  a1. 
(Supreme  Court  of  Kansas.  Dec  12,  1908.) 

1.  Tkndbb  (t  16*)— Waiver  of  Tmdsb. 

DedaiM  inauUty  to  perfonn  hj  the  party 
haTioff  the  right  to  Insist  on  a  tender,  or  con- 
duct on  his  part  indlcatlDg  that  a  tender  will  be 
vnETailing,  excuses  the  formality  of  a  tender. 

[Ed.  Note.— For  other  cases,  see  Tender,  Cent 
Dig.  I  47  ;  Dea  Dig.  S  16.*] 

2.  TBontB  ASD  COKTEBBZOR       9*)  —  Aoia 
CowrmnniQ  Gonnnnoir— Absbkioh  or 

OWNEISHIP. 

A  party  to  a  contract,  who  wrongfally 
holds  persoaal  property,  ana  who  claims  the 
right  Ukereto  under  the  cratxact,  and  who  as- 
serts that  the  adverse  party  hu  bo  ri^t  to  any 
<rf  the  propert]^  Is  gollty  of  a  coBTersion,  and 
an  action  diereior  may  be  maintained  without  a 
demand.  ^ 

[Kd.  Note.— For  other  cases,  see  TroTer  and 
Conversion,  Cent.  Die-  H  61,  63;  Dec.  Dig. 

Brror  from  District  Court,  JVOvnim  Conn- 
ty;  Marshal  Qephart,  Judge. 

Separate  actions  between  J.  M.  Plazzek 
and  George  Harman,  and  between  j.  M.  Plaz- 
zek and  J.  A.  ZUomermaQ  and  others.  There 
were  JodgmentB  for  tlie  latter  in  eadi  case, 
and  the  tormet  In  ea^  case  brings  error. 
Affirmed. 

Morse  &  KeelOT  and  L.  A.  Myers,  for  plain- 
tiff In  error.  H.  B.  Sdiaefler,  for  defendants 
in  error. 

PER  CURIAM.  Under  the  lease  InTolved 
in  these  cases,  the  lessor  was  entitled  to  all 
the  ImprovementB  added  to  tlie  leased  pr(^>- 
erty,  ^  unless  tlie  leasees  exercised  tbelr  o[>- 
tlon  to  purchase.  Purchase  under  the  op- 
tion meant  cash  on  one  side  and  a  warranty 
deed  on  the  other.  In  both  cases  the  substan- 
tial question  was  how  It  came  about  that  the 
lessees  did  not  acquire  the  leased  pr<^rty 
when  the  lease  expired.  In  the  first  case, 
the  matter  of  tender  was  made  prominent 
Tender  would  have  pot  the  lessor  in  default 
It  is  elementary,  however,  that  declared  In- 
ability to  perform  by  the  party  having  the 
right  to  Insist  upon  a  tender,  or  conduct  on 
his  part  indicating  that  tender  would  be  un- 
availiug,  excuses  the  formality.  The  law 
was  properly  stated  to  the  Jury,  and  there  Is 
ample  evidence  upon  which  to  rest  a  finding 
that  the  conduct  of  the  lessor  did  preclude 
a  tender.  In  the  second  case,  the  contro- 
verted question  was  submitted  to  the  Jury  as 
one  of  an  offer  to  purchase,  coupled  with 
ability  to  do  so,  on  one  side,  and  a  refusal 
to  sell,  on  the  other.  The  instruction  given 
was  warranted  by  the  evidence,  was  suffi- 
ciently extensive  to  cover  the  right  of  the 
parties,  and  was  correct  as  a  statement  of 
the  law. 

The  defendant  took  the  position  both  before 
and  after  the  salts  were  commenced  that  the 
ImpiroTements  and  other  personal  pnwerty  In 


his  i>o68ession  belonged  to  him  hr  virtue  of 
the  terms  of  the  lease,  Uiat  the  plalntUCs  had 
no  right  to  any  of  the  articles  in  controversy, 
and  that  he  was  under  no  liability  to  the 
plaintiffs  respecting  them.  O^erefore  no  de- 
mand was  necessary  to  pot  him  In  the  wrong. 
Hoidii^  possession  under  such  claim,  when  In 
fact  the  defendant  bad  no  right  which  tlie 
law  would  recognise,  furnished  sufficient 
ground  for  actions  for  conversion.  TbB  evl- 
denee  in  the  first  case  was  ample  to  sustain 
the  {^hotllf  B  tiUe  without  the  assertions  of 
the  ultimate  fact  of  ownership  made  by  talm- 
self  and  his  partner,  and  no  objection  vaa 
Interposed  to  those  assertlcHis. 
The  Judgment  In  each  case  is  affirmed. 


LANNING  T.  BBOWN. 

(Supreme  Court  of  Kansas.  Dec.  iZ,  1908.) 

Taxation  (S  768*)— Coufbohisi  Tax  ItaBo— 
Validity. 

A  compromise  tax  deed  which  shows  on  Its 
face  that  it  is  based  on  a  tax  sale  certificate  as- 
si^ed  by  the  order  of  the  board  of  county  com- 
mtssioners  requiring  the  payment  of  taxes  whidi 
were  not  at  the  time  a  lien  upon  the  land  is  void 
on  Its  face,  notwithstanding  It  has  been  of  rec- 
ord more  than  five  years. 

[Ed.  Note.— For  other  coses,  see  Taxation, 
Dec  Dig.  »  768.*] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Thomas  Coun- 
ty ;  Charles  W.  Smith,  Judgfc 

Ejectment  by  Alice  T.  Lonnlng  against 
Adeu  F.  Brown.  Judgment  for  defendant, 
and  plaintiff  brings  error.  Beversed  and  re- 
manded. 

Fred  Robertson  and  H.  McGaslin,  for 
plaintiff  in  error.  F.  D.  Turck,  for  defend- 
ant In  error. 

PORTER,  J.  Action  in  ejectment  Defend- 
ant relied  upon  a  tax  deed  which  had  been 
recorded  more  than  five  years.  The  court 
held  the  tax  deed  valid,  and  gave  Judgment 
for  defendant-  Plaintiff  brings  error. 

The  deed  is  dated  April  19,  1901,  is  a  com- 
promise tax  deed,  and  contains  a  recital  that 
it  was  executed  under  the  authority  of  a  res- 
olution of  the  board  of  county  commission- 
ers adopted  August  2,  1900,  directing  the 
county  treasurer  to  execute  and  the  county 
clerk  to  assign  a  tax  certificate  for  the  land 
in  controversy  "to  C.  F.  Ayres  of  Thomas 
county,  Kansas,  at  and  for  the  sum  of  forty- 
six  and  <i/ioo  dollars,  for  the  taxes  of  tbe 
years  1893.  1894,  1895.  1896,  1897.  1898,  and 
1899,  md  for  the  taxes  for  tlie  year  1900  the 
sum  of  two  and  «>/ioo  dollars  ieing  the  taxes 
in  full  for  the  last  named  year;  which  said 
sums  to  wit,  forty-nine  and  ^/i9o  dollars  were 
then  and  there  on  the  28th  day  of  September, 
A.  D.  1900,  paid  to  said  treasurer  by  said  a 
F.  Ayres ;  and  thereupon  on  the  28th  day  of 
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September,  A.  D.  1000,  said  treasnrer  ex- 
ecuted a  tax  sale  certificate  for  said  land 
and  Bald  county  derk  duly  asalgned,"  etc. 
The  portions  of  tbe  deed  which  we  have 
italicized  preeoit  the  only  objection  to  its 
validity  which  we  deem  of  anffldent  impor- 
tance to  require  comment  The  obJecti(m  la 
that  the  deed  shows  on  Its  face  that  the  taxes 
for  the  year  1900  which  were  not  a  Ilea  upon 
the  land  were  compromised,  and  that  the 
amomit  paid  for  the  taxes  of  that  year  en- 
tered Into  and  formed  a  part  of  the  consid- 
eration for  the  assignment  of  the  certificate 
and  the  execution  of  the  deed.  No  other  or 
different  construction  can  be  given  to  the 
plain  language  of  the  recital.  Indeed,  no 
other  Is  contended  tor,  but  It  is  suggested 
that,  inasmuch  as  the  board  required  the  pay- 
ment of  the  exact  amount  of  the  taxes  for 
1900,  the  owner  cannot  complain  so  long  as 
he  was  not  compelled  in  case  of  redemption 
to  pay  more  than  the  amount  of  the  original 
.taxes  and  Interest,  and  that  he  could  have 
redeemed  and  received  the  benefit  of  it  In 
six  months,  and  could  have  objected  within 
five  years,  but  saw  fit  to  do  neither. 

The  only  semblance  of  an  argument  to 
support  the  validity  of  the  deed,  however,  Is 
that  the  county  commissioners  have  an  ab- 
Bolnte  discretion  to  fix  the  amount  at  which 
the  taxes  shall  be  compromised  so  long  as 
the  amount  fixed  is  less  than  the  total 
amount  of  delluqnent  taxes,  interest,  and 
penalties.  This  Is  true,  and  the  board  might 
lawfully  have  required  the  payment  of  $49.07, 
as  this  is  slightly  less  than  the  delinquent 
taxes.  Interest,  and  penalties;  but  the  diffi- 
culty is  that  the  board  required  as  part  of 
the  consideration  for  the  assignment  of  the 
certificate  the  paym^t  of  taxes  which  under 
no  possible  construction  could  have  been  at 
that  time  a  lien  on  the  land.  This  was  be- 
yond their  power.  Gibson  v.  Trlsler,  73  Kan. 
397,  85  -Pac.  413.  They  might  as  well  have 
required  the  payment  of  the  taxes  for  the 
year  1901.  At  the  time  the  assignment  was 
made  the  owner  of  the  land  could  not  have 
paid  the  taxes  for  1900  if  He  had  desired. 
If  the  certificate  for  any  reason  is  void  on 
its  face,  the  deed  which  rests  upon  It  Is  like- 
wise void.  In  such  a  case  five  years  will 
no  more  cure  the  defect  than  two  years. 

The  deed  being  void  on  Its  face,  the  Judg- 
ment is  reversed,  and  the  cause  remanded, 
with  directions  to  proceed  according. 


ROSS,  Sheriff,  et  al.  v.  KELSON. 

(Supreme  Court  of  Kaosaa.  Dee.  12,  190S.) 

Taxation  (SS  674,  834*)— Tax  Sales— Fee- 
sons  ENTiTLBn  TO  PuBCHASK— Possession 
Undeb  Tax  Bau  Oebtificate— Eviction— 

RfllMBUBSEUBNT  FOB  IHPBOVEKENTS, 

A  tax  deed  bolder  in  ponession  was  defeat- 
ed In  an  action  of  ejectment,  and  was  given  a 
lien  for  taxes.    At  the  date  of  the  judgment  he 


did  not  live  on  the  land,  and  had  no  claim  for 
improvementa.  The  landowner  did  not  satisfy 
the  Judgment  Hen,  and  allowed  the  land  to  sell 
for  taxes.  The  lienholder  purdiased  at  the  t&z 
sale  and  was  given  a  tax  salt  oertiflcmte.  With- 
out force,  fraud,  or  collusion,  he  then  moved  on 
the  land,  took  full  possessloi  and  made  lasting 
and  valuable  improvementa.  Subsequently  the 
landowner  redeemed  from  the  jud^ent  and  tax 
sale,  and  caused  a  wilt  of  pcsseBsion  to  issue  In 
the  ejectment  suit.  Held,  the  occupant  of  the 
land  Lb  entitled  to  an  inJuncUon  against 
tioQ  until  bis  claim  for  improvements  la  adjadt 
cated  and  satisfied. 

[Ed.  Note.— For  other  caaes,  see  luxation. 
Cent.  Dig.  H  1358,  1648;  Dea  Dig.  i|  674, 
834.*] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Ness  CJoimtx; 
Charles  E  Lobdell,  Judge. 

Action  for  an  Injunction  by  B.  B.  Kelwm 
against  N.  R.  Boss,  sheriff,  and  Lorenzo  H. 
McDonald.  The  probate  Judge  granted  a 
restraining  order,  wbldi  the  district  coart 
continued  In  fOrce^  and  M<a)onald  brings 
error.  Affirmed. 

John  P.  Wood,  for  plaintiff  In  error.  A. 
S.  Foulks  and  A.  W.  Wilson,  for  defendant  In 

error. 

BURCH,  J.  In  an  action  of  ejectment 
brought  by  McDonald  against  Kelstm  to  re- 
cover the  land  in  controversy,  a  tax  deed 
under  ^Ich  Kelson  claimed  was  set  aside, 
and  he  was  given  a  lien  for  taxes.  The  judg- 
ment to  this  effect  was  rendered  in  Febm- 
ary,  1903.  At  that  time  Kelson  was  not 
living  on  the  land,  and  made  no  claim  tor 
improvements.  McDonald  did  not  discharge 
the  Judgment  lien  for  taxes,  and  allowed  the 
land  to  sell  at  tax  sale  in  September,  1904, 
for  the  taxes  of  1903.  Kelson  parchased 
at  this  sale,  and  was  given  a  treasurer's  cero 
tificate  of  sale.  He  then  moved  on  the  land, 
made  It  his  home,  erected  a  dwelling  bouse 
and  other  buildings,  made  other  lasting  and 
valuable  Improvements,  and  has  resided  there 
ever  since.  He  paid  ibe  taxes  for  1904  and 
1905.  In  October,  1906.  McDonald  redeem* 
ed  the  land  from  the  Judgment  and  tax  sale, 
and  caused  a  writ  of  possession  to  be  !»■ 
sned  in  the  ejectment  case.  Kelson  then 
brought  an  action  of  injunction  to  prevent 
evlcUon  until  his  claim  for  Improvements  Is 
adjudicated  and  satisfied.  The  probate  Judge 
granted  a  restraining  ord^  which  the  dis- 
trict court,  after  hearing  a  motion  to  di»> 
solve,  continued  in  force,  and  a  demurrer  to 
the  petition  was  overruled.  McDonald  pro*- 
ecutes  error  npon  these  rulings. 

The  petition  is  criticised  for  Indefinltenesa 
In  certain  particnlars.  but  indeflnitenees  is 
not  ground  for  demurrer  if  a  cause  of  ac> 
tlon  be  made  to  appear.  Properly  interpret- 
ed, the  petition  shows  that  the  plaintiff,  hav- 
ing the  Tight  of  possession  and  possesalon  in 
law  under  the  Judgment  In  the  ejectment 
suit,  rested  upon  his  legal  rights  until  he 
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pnn^ased  the  land  at  tax  sale;  but  that, 
when  he  obtained  bis  tax  sale  certificate,  he 
entered  for  the  first  time  Into  full  actual 
physical  occupancy  of  the  land,  and  that  In 
the  situation  he  then  occupied  he  made  the 
ImprovementB  for  which  he  claims  protec- 
tion. Plainly  hts  possession  could  not  in 
any  view  ^  wrongful  as  against  the  defend- 
ant when  the  improvements  were  made,  and 
the  legal  question  presented  is  whether  the 
bolder  of  a  tax  sale  certificate  in  quiet  and 
riffbtfal  possession  acquired  and  held  under 
the  drcnmstan'ces  stated,  can  be  evicted  un- 
der a  Judgment  in  ejectment  rendered  before 
the  tax  sale  certificate  was  lasned  without 
receiving  pay  for  lasting  and  valuable  im- 
provements made  while  holding  possession 
under  the  certificate.  The  plaintiff  was  un- 
der no  obligation  to  pay  taxes  because  he 
remained  In  possession  to  secure  the  satisfac- 
tion of  his  Judgment  lien  for  taxes.  The 
right  to  keep  possession  until  reimbursed  for 
suc^  an  outlay  is  burdened  with  no  duty  to 
expend  more  money  to  keep  the  land  clear 
of  new  tax  liens  accruing  from  the  land- 
owner's subsequent  defaults.  Therefore  the 
plaintlft  could  rightfully  purchase  at  the 
tax  sale.  The  occupying  claimant's  act 
clear  and  positive  that  no  one  In  poeBesslon 
of  lands  held  under  a  sale  for  taxes  shall  t>e 
evicted  or  thrown  out  of  possession  by  any 
one  holding  a  better  title  until  he  has  been 
paid  the  full  value  of  all  lasting  and  valua- 
ble improvements  made  ander  such  holding, 
and  a  person  In  possession  holding  a  certifi- 
cate of  sale  issued  by  the  county  treasurer 
upon  a  sale  for  taxes  shall  be  considered  as 
having  sufficient  title  to  demand  the  valae 
of  such  Improvements.  Gen.  St.  1901,  81 
S0S8.  S089. 

In  the  early  case  of  Stebbins  v.  Guthrie, 
4  Kan.  353  <186S),  these  sections  are  con- 
strued as  follows:  "One  of  the  conditions 
pointed  out  In  the  first  section  is:  Being  to 
possession  of.  and  holding,  any  land  under 
any  sale  for  taxes  authorized  by  the  laws 
of  the  state,  entitle  the  occupant  to  the  ben- 
efit of  the  provisions  of  the  statute,  if  his 
possession  has  been  obtained  without  fraud 
or  collusion.  It  will  be  seen  that  in  this  sec- 
tion It  is  only  made  necessary  that  the  oc- 
cupant holds  under  any  sale  for  taxes;  but 
lest  It  should  be  cont^ided,  as  It  was  in  this 
case,  that  no  sale  was  perfected  until  the 
deed  was  made,  thus  leaving  property  un- 
improved and  nnproductive  for  two  years,  it 
is  further  provided  In  section  2,  which  Is 
a  legislative  construction  of  section  1,  that, 
if  the  claimant  holds  a  certificate  of  sale  of 
the  lands  from  a  collector  of  taxes  or  coun- 
ty treasnrer,  etc;,  he  ahall  be  deemed  to  have 
sufficient  title  to  Mid  land  to  demand  the 
Talne  of  improvements  made  under  provi- 
sions of  the  first  section.  Now,  the  plaln- 
tUtB  Id  error  had  such  certificate  at  the  time 
Uiey  made  the  improvements  for  which  they 
demand  compensation,  and  that,  by  the  ob- 
Tlons  terms  of  the  law,  entitled  them  to  ItB 


benefits."  In  another  part  of  this  opintoti 
expressions  were  used  Indicating  that  a  pnr- 
cliaser  at  a  tax  sale  becomes  the  actual  own- 
er of  the  land  sold  when  he  receives  a  tax 
sale  certificate  ^thls  misapprehension  of  the 
effect  of  a  sale  for  taxes  before  a  tax  deed 
issues  waa  corrected  in  Douglass  v,  Dickson,  31 
Kan.  810,  315,  1  Pac.  541,  but  the  language 
quoted  above  has  been  rect^nized  as  a  correct 
statement  of  the  law  In  numerous  subsequent 
cases  dealing  with  the  question.  When  a  tax 
sale  occurs,  the  land  itself  is  offered  for  sale, 
is  bid  for,  and  is  sold.  The  certificate  issued 
describes  the  land  purchased,  states  the 
amount  paid  therefor,  and  the  time  when  the* 
purchaser  will  be  entitled  to  a  deed.  This 
certificate  may  be  assigned,  and  an  assign- 
ment has  the  same  force  as  an  assignment 
of  a  bond  for  a  conveyance.  The  certificate 
may  be  acknowledged  by  the  treasurer,  and^ 
if  acknowledged.  It  may  be  recorded  as  an 
instrument  affecting  title.  Gen.  St.  1901,  H 
7641,  7643,  7648.  The  purchaser  acquires 
more  than  a  mere  Hen  for  the  pnndiase  mon- 
ey. He  acquires  a  kind  of  title.  Ooonradt 
V.  Myers,  81  Kan.  80,  2  Pac.  858.  This  title 
Is  too  inchoate  and  Incomplete  to  constitute 
the  purchaser  an  owner.  It  will  not  sup- 
port ejectment,  and  it  is  not  strong  enough 
to  autiwrize  an  entry  upon  land  in  the  ac- 
tual possession  of  the  owner.  But,  if  the 
owner  has  no  other  possession  than  that 
whl<A  the  law  annexes  as  an  incident  to  bis 
ownership,  and  the  holder  of  the  tax  sale 
certificate  can  take  full  possession  In  fact 
without  force  and  without  fraud  or  coUaslon 
with  any  one,  he  may  do  so.  Should  he  do 
so,  his  possession  Is  rightful  to  the  extent 
that  he  may  not  be  evicted  until  he  is  paid 
for  his  improvements.  See  Stebbins  v.  Guth- 
rie, 4  Kan.  353;  MiUbank  T.  Ostertag,  24 
Kan.  462,  472 ;  Cktonradt  t.  Myers,  81  Kan. 
80.  84.  2  Pac.  85a 

Of  course  the  adverse  Judgment  in  the  eject- 
meat  suit  Is  binding  upon  the  plaintiff,  and 
concludes  him  In  respect  to  the  title  and  poB< 
session  ineffectually  defended  in  that  salt ; 
:  but  under  many  circumstances  there  may  be 
a  title  and  possesaion  entirely  distinct  and 
wholly  disconnected  from  that  Involved  In 
the  ejectmoit  action,  so  that  there  la  in  fact 
no  privi^  between  the  holder  and  the  de- 
feated ejectment  defendant  In  such  eaaefr 
the  Judgmoit  extends  no  further  than  the 
title  and  pos«wri(m  whldi  the  parties  were 
able  to  litigRte;  and,  if  a  person  daiming 
separate,  paramount,  and  undetermined' 
rights  enter  pending  the  ejectment  action,  a 
writ  of  possession  may  not  be  executed' 
against  him.  Harrod  t.  Burke,  76  Kan.  009, 
92  Pac.  1128,  and  authorities  there  cited 
Smith  V.  Pretty  (Towle's  Motion)  22  Wis. 
655;  Howard  &  Hoiman  v.  Kennedy's  Bx'rs,. 
4  Ala.  692,  39  Am.  Dec.  807 ;  Clark  v.  Park- 
inson and  Another,  10  Allen  (Mass.)  133,  186» 
87  Am.  Dec.  628;  Irving  v.  Onnnlngham, 
77  Cal  52,  18  Pac.  878;  Atkison  t.  Dixon,. 
89  Uo.  464.  1  B.  W.  18 ;  Strabala  r.  Lewis,. 
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80  Iowa,  510,  46  N.  W.  8T1;  Warrelle  on 
Ejectment,  |  511.  p.  569.  In  Irrlng  t.  Cun* 
olngtiam  the  execution  of  a  writ  of  poBses- 
Bion  against  a  stranger  to  tbe  niit  entering 
under  a  tax  deed  was  enjoined. 

The  plaintiff  claims  jnst  such  a  new  Inde- 
pendent and  paramount  rl^^L  If  the  de- 
fendant's default  had  continued  long  enougb 
to  allow  the  tax  proceeding  to  ripen  Into  a 
Talid  tax  deed,  all  his  rights  would  have 
been  extinguished.  When  a  landowner  (alia 
to  discharge  his  duty  to  tbe  state,  he  ex* 
posee  himself  to  ttie  penalty  inflicted  by  the 
tax  laws,  which  la  the  annitallatlon  of  his 
entire  estate  and  tiie  vesting  of  it  In  the  tax 
purchaser.  A  tax  s&Ie  will  cut  across  titles 
and  rights  of  possession  established  by  Judg- 
ment In  ejectment  as  well  as  other  kinds, 
and  it  makes  no  difference  that  the  tax  pur- 
chaser is  also  the  defendant  in  ejectment  so 
long  as  he  rests  under  no  disability  to  take 
a  tax  deed.  The  occnpying  claimant  act  la 
Jnst  as  rigorous,  but  not  so  far  reaching. 
The  holder  of  a  tax  sale  certificate  enj<^- 
Ing  a  possession  which  is  not  wrongful  In 
any  respect  cannot  be  evicted  nntll  he  is 
paid  for  bis  Improvements. 

The  occupying  claimant  act  is  based  In 
part  upon  a  wise  public  policy  which  en- 
courages the  improvement  of  real  estate. 
The  Interests  of  the  state  as  a  corporation 
needing  revenue  are  advantaged,  and  the 
general  welfare  of  the  people  Is  enhanced 
and  promoted.  In  this  case  the  plaintiff  had 
no  semblance  of  title  after  the  Judgment  in 
ejectment,  but  only  barren  possession  until 
his  lien  should  be  discharged.  He  could 
not  improve  the  land  except  at  the  risk  of 
loss,  and,  If  the  defendant  chose  not  to  re- 
deem, it  mast  have  remained  unimproved  at 
least  until  the  full  period  of  redemption  ex- 
pired and  a  tax  deed  issued.  AnothOT  con- 
sideration underlying  the  act  Is  the  Inequi- 
ty and  Injustice  of  forfeiting  improvements 
made  under  a  title  which  the  law  recognizes. 
In  order  to  accomplish  tbe  purpose  of  the 
act,  and  to  carry  out  the  spirit  In  which  it  is 
framed,  it  must  be  liberally  constroed,  and 
the  conclusion  must  be  that  the  facts  stated 
in  the  petition  entitle  the  plalntlfT  to  an  in- 
junction notwithstanding  tbe  Jndgmrait  In 
the  ejectment  suit. 

The  Judgment  of  tbe  district  court  Is  af- 
firmed. 


PRICE  et  a1.  V.  BARNHILL^ 

(Supreme  Court  of  Kansas.    Dec.  12,  1908.) 

1.  Taxation  (f  7T8*)— Tax  DMne— VALiniiT 
— Wbono  Oati. 

That  a  date  named  in  a  tax  deed  is  cat  of 
harmony  with  other  redtals  does  not  Juatify 
assuming  it  to  be  tiie  reanlt  of  a  clerical  error, 
at  least  unless  the  date  named  la  an  impoiaible 
one,  or  ia  in  direct  and  irreconcilable  conflict 


with  some  other  redtal  referring  to  the  eame 

matter. 

[Ed.  Note.— -For  other  eases,  see  Tazatloii, 
Cent  Dig.  {  1641 ;  Dec  Dig.  {  778.*] 

2.  Taxation  (|  757*)— Tax  Deeds— VALinirr. 

A  statement  in  a  tax  deed  of  a  fact  ahov- 
Ing  that  it  was  Improperly  issued  is  fatal  to  ita 
validity,  althoudi  oocnniiig  in  the  course  of  a 
recital  not  required  by  the  atatute. 

[Ed.  Note.— For  other  cases,  see  OTazmtion. 
Cent  Dig.  f  1507 ;  Dec.  Dig.  |  767.*] 

3.  Taxation  (|  788*)- Tax  Deeds— Vauoitt. 

A  tax  deed  which  recites  that  it  ia  based  on 
a  certificate  issued  for  tbe  payment  of  the  taxes 
of  tbe  /ear  prior  to  that  in  which  the  taxea  ac- 
crued for  whidi  the  land  was  sold  ia  vulaecable 
to  an  attack  made  on  that,  account,  even  after 
having  been  of  record  for  more  than  five  yeaia. 

[Ed.  Note.— For  other  caaea,  aee  Taxatimi, 
Cent.  Dig.  {  1064 ;  Dec  Dig.  f  788.*] 

Burch  and  Smith,  JJ.,  difwienting. 

(Syllabus  by  the  Court) 

Brror  from  District  Court,  Butlw  Onmty ; 
O.  P.  Alkman,  Judge. 

Action  between  Margaret  D.  Price  and  an- 
otiier  and  J.  T.  BarahUi.  Prom  the  Judg- 
ment, Margaret  D.  Price  and  sutdi  fitber  bring 
error.  Reversed. 

Carr  W.  Ta^or,  G.  B.  Battin.  T.  A.  Kra- 
mer, and  Geo.  J.  Benson,  for  plalntlfBs  In  er- 
ror. C.  A.  Leiand  and  C.  h.  Harris,  for  de- 
foidant  In  error. 

MASON,  J.  The  only  question  Involved  In 
this  case  Is  whether  a  tax  deed  was  so  de- 
fective upon  its  face  as  to  be  set  aside  when 
attacked  after  having  been  of  record  for 
more  than  five  years,  ^e  deed  recited  a 
sale  to  the  county  in  Septemt>er,  1893,  for  tbe 
taxes  of  1892,  an  assignment  of  the  certifi- 
cate on  June  8,  1897,  for  915.18,  and  a  pay- 
ment by  tbe  purchaser  of  tbe  taxea  of  1806 
amounting  to  $2.12.  It  was  executed  on  the 
same  day  tbe  certificate  was  assigned.  The 
consideration  was  stated  as  "$17.60,  taxes, 
costs,  and  Interest  due  on  said  land  for  the 
years  1892,  1893.  1894,  1895,  and  1896,  to  the 
treasurer  paid  aa  aforesaid."  To  the  recital 
of  the  amount  paid  for  the  assignment  of 
the  certificate,  'tiowever,  was  added — "t>eiug 
the  taxes,  charges  and  interest  due  on  said 
land  for  the  years  A.  D.  1891,  1898,  1894  and 
1895."  The  party  who  defends  tbe  deed 
claims  that  in  tbe  clause  quoted  the  figures 
"1891"  were  so  written  through  an  obvious 
mistake,  and  that  tbe  court  should  treat  tbem 
as  though  they  read  "1802,"  because  the  otb^ 
er  recitals  show  clearly  that  to  bave  been  ttie 
year  intended.  Doubtless  a  date  written  in 
a  tax  deed  may  be  so  plainly  tbe  result  of  a 
clerical  error  aa  to  Justify  so  regarding  It. 
For  Instance,  if  here  tbe  figures  had  been 
"1792,"  that  year  being  an  impossible  one 
in  the  cmmection  used,  it  might  bave  been 
Ignored  or  possibly  assumed  to  mean  1892; 
or,  by  way  of  another  illustration,  If  tbe  deed 
had  said  that  the  propwty  was  sold  on  ttie 
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Gth  day  of  September,  1883,  at  the  «a1e  tw* 
gnn  on  the  first  Tuesday  of  September,  1894, 
the  coDfiict  being  direct  and  irreconcilable, 
one  date  or  the  other  being  manifestly  a  mis- 
take, the  troth  of  the  matter  might  be  de- 
termined by  Inference  from  other  parts  of 
the  Instrument.  Bnt  tt  Is  entirely  possible 
that,  although  the  land  was  sold  In  1893  for 
the  taxes  of  1892,  the  certificate  on  which  the 
deed  was  based  was  actually  Issued  for  the 
faxes  of  1891;  that  Is,  in  return  for  tiie 
payment  by  the  purchaser  of  the  taxes  of 
that  year.  Here  Improbabilily  cannot  affect 
the  matter,  in  Douglass  t.  McNamee,  70 
Kan.  474,  78  Pttc  834.  a  tax  deed  was  held 
void  because  it  appeared  to  hare  been  made 
prior  to  the  date  of  the  sale  on  which  it  was 
based.  It  was  strennonsly  argued  there  that 
this  condition  could  only  be  accounted  for  by 
supposing  8  mistake  had  been  made  in  tran- 
scribing the  record,  but  the  contrition  was 
denied.  As  already  indicated,  in  stating  the 
consideration  the  deed  mnlts  the  year  1891. 
and  mentions  the  year  1892,  but  HAb  Is  not 
such  a  direct  contradiction  of  the  prevloos 
recital  as  to  Justify  the  condtudon  tbit  the 
earlier  statement  was  made  throngb  Inad- 
rertence. 

A  fnrOier  aignxDent  Is  made  that,  as  the 
statute  does  not  Teqnlra  the  time  of  the  ac- 
cmal  of  the  delinquent  taxes  to  be  stated  in 
connection  wt^  the  amoimt  paid  by  the  pur- 
chaser from  the  omm^,  we  Should  reject  as 
suridusage  the  words,  "being  the  taxes,  diar* 
ges  and  Interest  duo'  on  said  hmd  for  the 
yean  A.  D.  1881, 1898, 1884  and  1895."  Their 
Insertion  was  not  Teqnired.  But  a  tax  deed 
cannot  be  upheld  if  a  fact  showing  fliat  It 
was  Improperly  Issued  Is  stated  In  redtals 
whl<!h  are  wholly  voluntary  and  unnecessary. 
That  was  the  character  of  the  redtal  oiL  ac- 
count cf  whldh  Qie  deed  was  set  aside  In 
Douglass  T.  Lowdl,  '60  Kan.  289,  66  Pac.  IS. 

Another  theory  suggested  Is  that  the  deed 
might  be  upheld  hy  presuming  lhat  the  taxes 
for  the  years  1881  and  1882  were  ftie  same. 
Just  as  In  Nagle  t.  rnepennan,  74  Kan.  63, 
85  Pac.  941, '88  Pac  968,  It  was  presumed  of 
two  adjaceat  tracts  whldi  at  one  time  were 
assessed  at  the  same  value  and  owned  by  the 
same  person  ettluer  that  the  equally  of  as- 
sessment or  the  common  ownership  ceutinued 
through  subsequent  years.  The  cases,  how- 
ever, are  not  paralleL  In  Oie  i«esent  deed 
tlie  recital  attatfted  is  not  mer^y  a  statement 
of  tlie  toddentel  fact  tiiat  the  amount  paid 
by  tiie  purchaser  &om  the  connty  happened 
to  he  equal  to  the  taxes  of  1881  and  other 
years.  It  must  be  held  to  mean  Just  whM  It 
says,  nam^,  that  the  clerk  assigned  the 
certtBcate  to  the  purchaser  for  p^lng  tiie 
taxes  of  1881  and  otiher  years.  Tba  recital, 
therefore,  shows  afllrmatively  that  the  certUB- 
cfltis  whldi  was  Issued  was  not  me  that 
could  support  the  deed.  W«  coodudo'  that 
the  deed  was  Invalid  upon  its  face,  and  did 


ttot  set  m  opmtSm  the  five-yea^  stat^  cif 
limitations. 

The  trial  court  taavinc  taken  the  contrary 
view,  the  Judgment  must  be  revised. 

PORTER,  ORATES,  and  VBNSOV,  JJ.» 
concurring.  BUBOH  and  BMITH»  31.,  dls- 
smting. 


CITY  OF  PAOLA  v.  WENTZ. 
(Supreme  Court  of  Kansas.   Dec.  12,  1908.) 

1.  MuniCIPAX.  COBPOBATIONS  ^  678*)— RS- 

MovAL  or  Tbbss— DiscBrnON  or  Cztr  Or- 

FICEBS. 

Assuming  that  the  question  whether  a 
shade  tree  growing  in  tlie  street  should  be  re- 
moved is  one  to  Iw  determined  by  the  city  offl- 
oen,  not  subject  to  review  by  the  courts,  yet, 
in  order  for  their  determinauoa  to  be  ooncla- 
sire,  it  must  be  made  fairly  and  in  good  fiUtli. 
If  made  arbitrarily,  action  under  it  may  be  oi- 
joined  as  an  abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Municipal 
^r^iatlons,  Cent  Dig.  i  1458;  Dec  Dig.  f 

2.  MTTmCXPAr  COBFOBATIOKS  (f  668*)  —  RE- 
MOVAL or  Tbees— GoNSisiTcnoK  or  Side- 
walk. 

The  officeis  of  a  city  may  not  against  the 
objection  of  the  abutting  owner  remove  a  idiade 
tree  from  the  street  merely  for  the  sake  of  en- 
abling them  to  place  a  sidewalk  In  a  position 
different  from  that  prescribed  by  ordinance. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  }  1440;  Dec.  Dig.  | 
663.*] 

8.  MUincZPAL  COBPOBATIONS  (|'678*)  — RX- 

icovAZ.  or  Tbeeb. 

The  removal  by  officers  of  the  city  of  sbade 
trees  growing  In  the  street  may  be  enjoined 
where  the  only  reason  offered  to  Justify  such  re- 
moval is  Insufficient  as  a  matter  of  law,  and  no 
other  purpose  is  disclosed. 

[Ed.  Note.— For  other  eases,  see  MuDldpal 
Corporations,  Cent  Dig.  |  1458;  Dec.  Dig.  | 
678.*] 

(Syllabus  by  tiie  Court) 

Error  from  Dlstrfct  Court,  Miami  Connty; 

W.  H.  Sheldon,  Judge. 

Action  by  Margaret  A.  Wentz  against  the 
City  of  Paola.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Affirmed. 

B.  T.  Riley  and  J.  Sheldon,  for  plain- 
tiff In  error.  Alpheus  Lane  and  S.  J.  Sbively, 
for  defendant  in  error. 


.  MASON,  J.  In  order  to  clear  the  way  for 
the  buUdliv  oil  a  Mewalk,  (Ulcers  of  the 
clt7  of  Paola  were  about  to  cut  down  three 
^de  trees  standing  In  the  street  whoi 
Margaret  A.  Wents,  the  owner  of  fbe  abut- 
tbig  property,  brought  an  action  to  prevent 
this,  and  upon  final  hearing  procured  an  In- 
junction against  It,  wUdi  the  dty  now  sedks 
to  have  set  aslda  ■  - 

The  petltira  set  out  In  general  terms  that 
tbB  pn^posed  act  was  wrongful.  The  answer 
alleged  that  the  trees  stood  witUn  the  qwce 
designated  by  the  ordinance  for  sidewalk; 
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tliftt  fbo  dly  WIS  proeeedlng  to  cmstract  a 
■tdewalk  along  tiie  line  of  the  lAalntlfrB  prop- 
erty upon  the  qiace  bo  designated,  and  otiier- 
wlae  to  improve  tbe  street;  ^t  ttie  existing 
c(Hiditlon  of  the  street  vas  dangerons  Jot 
trarel ;  and  that  It  was  necessary  tbat  sneh 
sidewalk  be  oonstracted,  and  the  street  im- 
proved.  The  eridence  developed  tliat  an  or- 
dinance provided  ttat  ^emlks  in  ttiat  local- 
ity Shonid  be  live  feet  In  width,  and  that  the 
Inside  line  should  correspond  with  that  divid- 
ing the  street  from  the  lot  The  trees  stood 
less  than  five  fSet  fttun  the  fmce;  wbldi  was 
siq^MMed  to  stand  npon  the  property  llnew 
The  plaintifT.  however,  Introdooed  a  mass  of 
testimony  which  tended  to  prove,  and  in  view 
of  the  decision  of  the  trial  court  must  be  re- 
garded as  having  proved,  Uiat  the  foice  was 
out  of  place,  and  stood  in  the  street,  and  that 
there  was  room  for  &  flve-foot  walk  between 
the  trees  snd  the  true  lin&  nusi^thedty 
does  not  now  attempt  to  contrDTert;  but  It 
asks  a  reversal  of  the  Judgment  upon  the 
ground  tbat  as  the  trees  nnqnestlonably 
stood  in  the  street  (using  that  tetm  to  desig- 
nate the  entire  space  dedicated  to  public  use. 
Including  the  portions  that  were  or  might  be 
covered  by  sidewalks),  the  municipal  authorl- 
ties  had  absolute  control  of  them,  and  were 
charged  wltb  the  duty  of  determining  wheth- 
er the  public  good  required  their  removal, 
and  that  such  determination,  if  made  In  good 
faith,'  was  not  eubjeet  to  review  by  the  courts. 

The  general  legal  proposition  so  advanced 
Is  certainly  plaoslble,  but  there  Is  at  least  an 
appar^t  conflict  in  the  authorities  as  to  its 
soundness.  Frostburg  v.  Wln^and,  98  Md. 
239.  56  Atl.  811.  64  L.  B.  A.  627,  seems  to  go 
to  the  length  indicated  by  this  headnote, 
which  Is  given  to  the  case  In  1  Am.  ft  Eng. 
Ann.  Cas.  783:  "A  municipal  ordinance  de- 
claring certain  shade  trees  to  be  a  nuisance 
and  an  obstruction  to  the  work  of  paving  and 
curbing  the  highway  and  directing  their  re- 
moval Is  not  conclusive,  but  a  court  of  equity 
may  examine  the  evidence  presented,  and  If, 
In  Its  opinion,  the  trees  In  question  do  not  so 
obstruct  the  highway  as  to  constitute  a  nui- 
sance, the  court  may  enjoin  their  removal." 
The  decisions  bearing  on  the  question  are 
collected  in  a  not»  In  the  work  cited  at  page 
786.  A  typical  statement  of  the  opposite 
view  Is  thus  mad^  In  Vanderhurst  v.  Tholcke. 
113  Oal.  147,  46  Pac.  266,  S5  L.  R  A.  287: 
"There  can  be  no  question  tbat  the  dty  au- 
thorities can.  and  It  Is  their  duty  to.  cause  the 
removal  of  anything  constituting  an  obstruc- 
tion to  the  streets  and  sidewalks  (the  latter 
being  a  part  of  the  street),  and  abate  it  as 
a  nuisance,  since  everything  which  is  an  ob- 
strufrtlon  to  the  free  use  of  a  public  street 
constitutes  a  public  nuisance.  *  *  •  This 
power.  Indeed,  is  not  questioned;  but  It  is 
contended  that  the  determination  of  tbe  city 
authorities  In  the  premises  Is  not  conclusive, 
but  la  open  to  review  by  the  courts,  and  tbat 
It  was  competent  for  the  court  to  take  evi- 
dence upon  the  question  as  to  whethet  or  not 


the  trees  in  question  constituted  an  obetroe- 
tlon  to  the  free  use  of  ftui  streets,  and  heuoe 
a  nuisance.  Bat  tlis  rule  would  seem  to  be 
ttiat  in  an  instanoe  whus  the  Oiing  may 
may  not,  In  its  nature  or  drcmnstanoes,  coo- 
stitnte  an  obstruction,  tbe  determlnatioD  of 
the  dty  authorities,  in  tba  absence  of  fraud 
or  QPiwesBion,  or  drcumstances  dlsdoslng  a 
manifest  abuse  of  their  discretion,  Is  condu- 
siv^  and  not  crpea  to  question  the  conrts.** 
See  also  subdivision  "e,"  "Trees  on  Streets," 
of  note  in  89  L.  B.  A.  670;  Stretdi  t.  Oas- 
Sivdls,  126  MldL  167,  64  N.  W.  61,  SL  It. 
&  A.  846,  84  Am.  St  Reg.  667;  2B  Oyc.  861. 

The  different  conclusions  reached  may  be 
accounted  for  in  part  by  differences  In  local 
stetutes.  Indeed,  the  constdoatlon  whether 
the  fee  of  the  street  is  in  the  dty  or  tlie 
abutting  owner  Is  sosMtlmes  spoken  <tf  Is- 
flwmdng  the  determinati<u  (tt  the  qnestioa. 
On  iffindple,  the  tedinlcal  condlthm  of  tbe 
title  would  seem  to  be  of  little  importance. 
Whether  it  is  formally  lodged  In  the  public  or 
in  tlie  individual,  thdr  respective  rights  are 
substantlalty  the  same.  In  dther  case  the 
property  owner  has  interests  whldi  cannot 
be  disregarded,  but  which  must  yield  If  found 
to  conflict  with  the  interests  of  the  com- 
munity. Granting  that  the  dty  may  tot  its 
own  reasons,  and  without  being  compelled  to 
Justity  Its  conduct  to  any  court  further  than 
to  repel  a  charge  of  bad  t&ltb  or  abuse  of 
discretion,  make  a  valid  order  for  the  remov- 
al of  tbe  trees,  the  question  remains  whether 
it  has  brought  Itself  within  the  rule.  As  al- 
ready stated,  tbe  trial  court  must  be  deemed 
to  have  found  upon  sufficient  evidence  that 
tbe  trees  presented  no  obstruction  to  t^e 
building  of  a  sidewalk  of  tbe  ordinary  width 
and  occupying  the  usual  position  with  re- 
gard to  the  true  property  line.  The  action  of 
the  offldals  then  can  be  uphdd  only  on  one 
of  two  theories:  Either  (1)  that  they  have 
the  right  to  put  the  sidewalk  elsewhere  than 
within  five  feet  of  the  abutting  property; 
or  (2)  that  they  have  the  rlg^t  to  remove 
the  trees  for  some  purpose  other  than  to 
make  room  for  the  sidewalk.  The  dty,  of 
course,  Is  not  required  to  place  Its  sidewalks 
in  nny  particular  position  or  to  preserve  un- 
iformity in  the  matter.  But  the  difficulty 
with  the  defendant's  attitude  in  this  regard 
is  that  the  evidence  affirmatively  shows  that 
the  ordinances  posltlvdy  require  the  walk  at 
this  place  to  be  fire  feet  wide  and  to  have 
one  Bide  In  contact  with  the  abutting  prop- 
erty. It  Is,  of  course,  competoit  for  tbe 
mayor  and  coundl  to  regulate  such  matter, 
and  an  ordinance  on  the  subject  has  the  force 
of  law.  It  therefore  affirmatively  appears 
that  the  dty  officers  have  no  authority  to 
build  a  sidewalk  wh»e  the  trees  stand.  Tills 
disposes  of  the  first  theory  stated. 

It  is  also  beyond  question  that  the  dty  lias 
a  right  to  remove  the  trees  for  other  purposes 
than  to  permit  tbe  building  of  a  walk,  and  it 
may  be  Its  own  Judge  of  tiie  necessity  or  desir- 
ability of  a  removal  for  any  reasonable  pnr- 
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pose.  But  ben  again  a  dUBeolty  arises.  The 
aiwwer  Aoem,  liideed,  pieaent  the  dalm,  by  in- 
f^^ce  at  least,  that  the  removal  of  the 
treea  was  required  not  only  for  the  balldlns 
of  the  walk,  but  for  otherwise  Improvlnx  the 
street  Bnt  the  evidence  wholly  failed  to  sup- 
port such  an  allegation.  Indeed,  It  seems  to 
show  the  direct  contrary.  There  is  no  sng- 
gestion  anywhere  In  the  abstract  of  any  rea- 
son whatevw,  except  m  account  of  the  side- 
walk, for  cutting  down  the  trees.  In  view  of 
the  fact  that  the  erldoice  was  largely  oral, 
the  general  finding  for  the  plaintiff  must  be 
treated  as  establishing  the  fact  that  there 
was  no  purpose  In  destroying  the  trees  ex- 
cept to  clear  the  way  for  the  sidewalk.  A 
fair  interpretation  of  the  conduct  of  the  city 
officers  is  that  they  undertook  to  place  the 
sidewalk  where  the  trees  stand,  claiming  and 
believing  that  the  foice  correctly  marked  the 
property  line.  Defeated  In  this  contention, 
bat  probably  not  convinced  as  to  the  fact, 
they  then  determined  to  persist  In  building 
the  walk  as  originally  Intended,  Justifying 
their  course  upon  the  broad  ground  that  the 
city  had  the  alMwlute  power  to  remove  the 
trees  merely  because  they  stood  In  the  street 
without  being  bound  to  give  a  reason  for  do- 
ing so.  To  permit  tbls  would  be  to  carry  too 
far  the  principle  of  the  city's  plenary  control 
of  public  ground.  The  toter^  of  the  abut- 
ting owner  in  a  shade  tree  growing  In  the 
street  Is  as  sacred  as  any  other  property 
right.  Sentiment  and  ntili^  combine  to  give 
it  value.  It  Is  subject  only  to  the  superior 
claims  of  the  public,  as  determined  perhaps 
by  the  city  authorities  but  ^ia  determination 
must  be  the  result  of  a  fair  and  reasonable 
consideration.  It  may  not  be  arbitrary  or 
capricious.  When  the  city  is  called  npon  to 
answer  in  court  why  it  is  about  to  destroy  a 
tree,  which  perhaiM  has  been  brought  to  Its 
present  state  by  years  of  patient  care  and 
which  may  be  a  source  of  comfort  and  gratifi- 
cation to  an  entire  community,  and  offers  a 
reason  that  proves  untenable.  It  cannot  then, 
while  refusing  to  disclose  any  further  pur^ 
pose,  take  the  benefit  of  a  presumption  of 
rightful  conduct  Its  silence  under  such  cir- 
cumstances Is  a  warrant  for  setting  aside  the 
condemnation  of  the  tree  as  an  abuse  of  dls* 
cretlon. 
The  Judgment  Is  affirmed. 


Ex  parte  WILLIAMS. 

(Supreme  Court  of  Kansas.  Dec  12,  190a) 

CoirarrnmoRAi.  Li.w  (1  89*)  — StATum  (8 
81^— QraEMSBCB  <i  eim  — Pown  to  C!oh- 
TBAor— Bpboxai.  Aors—KEGTTUTioir  of  Iv- 

TEBSTATK  OomfKBCK. 

Chapter  250.  p.  400,  of  Laws  1907,  entl- 
Ued,  "An  act  to  protect  mines,  miners,  and  mine 
laborerit  and  deBning  the  manner  of  sale  and 
ddhery  of  black  powder  for  use  In  coal-mines 
of  the  state  of  Eansas,"  is  not  In  eonfllct  with 
the  state  ConstltntfMit  or  die  fonrteenth  amoid- 


ment  to  the  Oonatitatl«n  Ot  the  United  Statsh 
and  is  not  Invalid  as  a  regulatloa  of  hatentats 

conuaerce. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Dec.  Dig.  S  89^  Statutes.  Dee.  INg. 
i  61  ;*  Comoieroe,  Dw.  Dig.  I  60.*] 

(SyUabns  by  the  Court) 

Application  of  J.  H.  Williams  for  a  writ  of 
habeas  corpus.  Petitioner  remanded. 

The  petitioner  was  convicted  for  sellli^  to 
a  coal  miner  employed  In  a  mine  at  the  CeO' 
tral  Goal  &  Coke  Company  a  ijuantity  of 
black  powder,  to  be  used  In  the  mine,  which 
was  not  In  an  original  package  containing 
12H  pounds,  securely  sealed,  in  violation  of 
chapter  2S0,  p.  400,  of  the  Laws  of  1907, 
which  provides:  "It  shall  be  unlawful  for 
any  individual,  firm  or  corporation  to  sell, 
offer  for  sale  or  deliver  for  use  at  any  coal- 
mine or  mines  In  the  state  of  Kansas,  black 
powder  In  any  manner  except  In  original 
packages  containing  twelve  and  one-half 
pounds  of  powder,  said  package  to  be  secure- 
ly sealed;  said  powder  to  be  delivered  by  the 
company  to  the  miner  at  its  powder-house, 
not  more  than  three  hundred  feet  from  pit 
head,  unless  hereafter  otimwise  provided  by 
contract;  provided,  however,  this  act  shall 
not  be  construed  as  In  any  manner  conflict- 
ing with  any  existing  contract  of  sale  of 
blat^  powder."  He  was  fined  $50  for  this 
offense  as  provided  In  section  6  of  the  act 
and  committed  to  Jail  for  failure  to  pay  such 
fine.  He  thereupon  sued  out  this  writ  of 
habeas  corpus.  The  return  sets  out  the  com- 
plaint, warrant,  Judgmait  of  the  court,  and 
commitment  thereunder.  The  petitioner  has* 
es  his  right  to  release  upon  the  alleged  un- 
constitutionality of  the  act  snd  this  Is  the 
only  question  pres^ted. 

It  is  contended  that  the  act  violates  the 
Bill  of  Rights  In  the  state  Constitution  and 
the  fourteenth  amoidment  to  the  federal 
ConBtltutloa  by  restricting  the  liberty  of  con- 
tract by  taking  property  without  due  process 
of  law,  by  denying  the  equal  protection  of 
the  laws,  and  by  unlawful  discrimination.  It 
Is  said  that  the  petltlmer's  right  to  contract 
with  reference  to  bis  labor  and  the  means  of 
labor  is  materially  abridged  by  the  condi- 
tions prescribed  In  this  act  and  that  such 
abridgement  is  In  violation  of  the  guaranties 
of  the  instruments  referred  to.  Counsel  say 
that:  "The  miner  himself  would  not  have  a 
right  to  bargain  away  his  life,  liberty,  and 
pursuit  of  happiness.  Tbeee  rights  are  In- 
allauble.  They  are  no  more  allenaUe  by  the 
miner  than  by  those  who,  for  the  purpose  of 
Introducing  the  panacea  of  state  guardian- 
ship and  the  extinction  of  individual  rights, 
pay  him  the  high  compliment  of  saying  that 
he  shall  be  classed  with  infants,  idiots,  and 
persons  of  nonsane  memory,  and  that  he  does 
not  possess  sufficient  capacity  or  intelligence 
to  make  his  own  contracts,  or  to  Ux*  after 
bis  own  best  Interests  la  a  lawful  and  bene- 
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flelal  emplormcDt"  It  Is  farther  insisted 
that  the  act  Is  In  conflict  with  section  17  of 
arUde  2  of  the  Gonstltntlon,  which  prorldea 
that  all  lawB  of  a  general  nature  shall  hare 
uniform  (q>eration,  and  that  no  special  law 
shall  be  enacted  where  a  general  law  can  be 
made  applicable.  And,  finally,  It  Is  dalmed 
that  the  act  is  vMd  because  In  conflict  with 
the  so-called  commerce  dame  ot  the  federal 
Conatltntlon. 

It  was  stipulated  upon  the  trtal  In  this 
court:  That,  among  other  things,  the  powder 
BO  sold  by  the  defendant  was  In  an  unbroken 
original  package  containing  26  pounds  Im- 
ported from  the  state  of  Missouri  by  the  com- 
pany for  which  defendant  was  the  agent; 
that  black  powder  Is  an  article  of  commerce 
anKing  the  states ;  and  that  black  powder  in 
12%-pound  packM^  cannot  be  bought  or 
sold  in  the  market  except  at  a  considerably 
higher  price,  but  the  fact  that  It  was  so  im- 
ported frcHu  SliBsourl  (and  that  12H-P0und 
pa<^ge8  would  be  more  expensiTe)  was  not 
shown  at  the  trial  upon  the  comi^alnt  before 
the  jUBtice. 

Charles  Blood  Smith  and  Dan  B.  Holmes, 
for  petitioner.  F.  8.  Jackson,  Atty.  Gen.,  D. 
H.  Wool^,  W.  J.  True,  and  O.  T.  Boas,  for 

respondent 

BENSON,  J.  (after  stating  the  facts  as 
above).  Lawa  regulating  the  (deration  of 
coal  mines  have  been  In  force  In  this  state 
since  the  year  1875.  In  that  year  a  statute 
was  enacted  requiring  the  construction  of  es- 
capement shafts,  guarding  agalnat  the  ob- 
struction of  airways,  and  otherwise  providing 
for  the  safety  of  employes.  Laws  187S,  p. 
176,  c.  115.  In  1883,  an  act  was  passed  to 
better  promote  the  same  purposes  with  more 
comprehensive  regulations,  requiring  also  the 
guarding  of  machinery,  making  provisions  for 
safety  appliances  and  for  the  inspection  of 
coal  mines.  Laws  1883,  p.  172,  c.  117.  This 
act  was  amended  in  188Q,  and  the  following 
provision  was  added:  "No  miner,  workman 
or  other  person  shall  take  Into  any  mine  more 
than  five  pounds  of  powder  at  one  time,  and 
this  shall  be  used  before  taking  any  more 
Into  the  mine;  and  all  powder  or  other  ex- 
plosive substance  shall  be  kept  in  a  close, 
tight  vessel."  Laws  1886,  p.  230,  c.  143,  S  2. 
Another  act  was  passed  In  1889,  "To  provide 
for  the  protection  of  life  and  property  In  and 
about  coal  mines."  Laws  1889,  p.  2G2,  c.  172. 
This  act  required  tiie  employment  of  "shot- 
flrers"  and  provided  r^ulatlons  for  shot 
firing.  The  following  section  was  enacted  in 
1891:  "It  shall  be  unlawful  for  any  miner  or 
other  person  to  take  into  or  have  in  his  pos- 
session In  any  coal-mine  shaft,  slope,  or  pit. 
In  this  state,  more  than  twelve  and  one-half 
(12H)  pounds  of  powder  or  any  other  explo- 
sive substance  at  any  one  time;  and  all  such 
powder  or  other  explosive  substance  shall  be 
kept  In  a  tight  box  securely  locked,  and  such 
boxes  shall  be  kept  at  least  twenty  yards 
from  ttw  working-face  in  all  such  co^l-mlne 


ri<^)es,  drifts,  or  plt«:  and  It  dhall  be  the 
duty  of  all  pit-bosses  or  otlier  persons  who 
shall  be  in  diarge  and  control  of  any  coal- 
mine slope,  drift  or  pit  in  this  state,  to  keep 
watcb  over  and  see  that  the  provi^ons  of 
this  act  are  complied  with,  and  any  person 
vitiating  or  n^ectlng  to  comity  with  the 
provisions  of  this  act  shall  be  deemed  guilty 
of  a  misdemeanor,  and  shall,  on  conviction 
before  any  court  having.  Jurisdiction  thereof, 
be  fined  in  any  sum  not  less  than  ten  nor 
more  than  fifty  dollars,  or  by  imprisonment 
In  the  county  Jail  not  more  than  thirty  days, 
for  each  and  every  such  offense;  and  the 
possession  of  more  than  twelve  and  one-half 
pounds  of  powder,  or  any  other  explosive  sub- 
stance, in  such  coal-mine  slope,  or  drift,  shall 
be  prima  facie  evidence  of  the  person  taking 
said  powder,  or  other  explosive  snbstance. 
Into  such  mine,  dope,  or  drift"  Laws  1881, 
p.  270,  c.  147,  I  1. 

These  various  atatutes,  and  some  others 
relating  to  the  same  subject  will  be  found 
In  the  General  Statutes  of  1901.  sections  4109 
to  4174.  indnsive,  and  clearly  indicate  the 
policy  of  the  state  to  provide  for  safety  in 
the  operatloD  of  coal  mines,  as  a  distinct  sub- 
ject of  legislation.  It  will  be  observed,  also, 
that  tills  legislation  has  been  progressive; 
provisions  for  saf^ards  having  been  added 
from  time  to  time.  In  1880  the  first  rela- 
tion was  made  concerning  the  use  of  explo- 
sives, limiting  the  quantity  to  be  taken  Into 
the  mine  at  one  time  to  5  pounds  of  powder 
or  other  exploalvee.  In  1891,  the  quantity 
was  Increased  to  12^  pounds,  and  additional 
precautions  were  provided.  In  the  act  of 
1907,  now  under  consideration,  a  specific  reg- 
ulation was  made  concerning  black  powder 
alone.  Thus  it  appears  that  the  Legislature 
for  many  years  has  deemed  it  wise  to  restrict 
the  use  of  explosives  in  coal  mines  and  adopt- 
ed this  specific  regulation  as  part  of  the  law 
on  that  subject  If  this  last  act  is  void  be- 
cause it  relates  to  coal  mines  alone,  and  be- 
cause it  does  not  refer  to  lead,  sine,  and 
other  mines  and  quarries,  as  counsel  omtend, 
then  for  the  same  reason  the  other  regula- 
tions contained  in  the  statutes  referred  to 
must  fall  with  it  for  all  are  restricted  to  the 
one  subject  That  a  law  operates  only  upon 
a  class  does  not  make  It  Invalid  If  the  classifi- 
cation is  reasonable.  If  the  classification  is 
arbitrary  or  fictitious,  It  Is  objectionable; 
but  where  It  Is  based  upon  such  dlflFerraces 
In  situation  as  to  be  reasonable  In  view  of 
the  purpose  to  be  accomplished,  and  tends 
fairly  to  accompUah  that  purpose.  It  must  be 
upheld.  Rambo  v.  Larrab^  67  Kan.  634,  73 
Pac.  915.  It  is  sufficient  if  the  classlflcation 
is  based  upon  some  reasonable  ground — Bome 
differences  which  bear  a  Just  and  proper  re- 
lation to  the  attempted  classification  and  Is 
not  a  mere  arbitrary  selection.  Uagoon  t. 
nUnolB  Trust  &  Savings  Bank,  170  U.  a  283. 
18  Sup.  Ct  694.  42  L.  Ed.  1037.  The  coal 
mining  Ind'nstry  of  the  state  is  of  great  aiul 
growing  importance.  About  12,000  men  are 
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employed  In  this  occnpfttlon  In  this  state. 
Tba  hazards  Inddcmt  to  this  work  are  piat- 
ten  of  commOD  knowledge,  and  proper  regn- 
latlfHU  to  secure  tbe  aafety  of  empl(^€fl,  so 
far  as  poealMe,  Is  a  matter  appealing  strongly 
to  tiae  wisdom  and  conscience  of  tiie  Les^sla- 
tnre.  Regulations  to  promote  this  beaiefic^t 
end  are  not  rold  because  they  do  not  relate  to 
other  Industries,  where,  If  the  peril  Is  as 
great,  the  coodltlons  at  least  are  different, 
and  may  properly  call  for  dlffemt  regnla- 
tlmiB. 

It  la  also  contended  that  tbe  act  Is  void 
because  the  restrictions  are  upon  black  pow- 
der alone.  This  article  appears  to  be  In 
common  use  In  coal  mining  In  this  country 
(International  Ubrary  of  Tedinology,  sub- 
ject "Bzploalvea  and  Blasting,"  K  »-16),  and 
we  may  presume  tbat  this  was  the  reason 
for  l^slatfve  action  upm  it.  The  Important 
Question,  however,  relates  to  tbe  power  of 
the  L^jalatoie  to  act  ratbw  than  the  reason 
fer  Its  action.  Ibieaklng  cenerally,  laws  umj 
be  ttiacted  to  ^omoto  the  health  and  safety 
of  the  peoi^  and  will  be  upheld  whoi  they 
taaT»  a  neeessary  or  reasonable  r^atlon  to 
tbe  aooompUshment  of  such  ends.  Mr.  Sxm- 
tice  Fni'itiw,  in  dtilverlng  tbe  opinion  ct  the 
court  In  a  case  InTOlrlng  the  validity  of  a 
statute  regulating  the  Infection  of  oils, 
said:  *'It  (the  Supreme  Ckntrt)  has.  never- 
thtiesB,  with  marked  distinctness  and  uni- 
formity, ncognlxed  tbe  necessity,  growing 
oat  of  the  faodamental  condltltms  of  civil 
society,  of  upholding  state  pcAlce  regulattona 
whldL  were  enacted  In  good  faith,  and  had 
appropriate  and  direct  connection  with  that 
protection  to  life,  health,  and  property*  which 
each  state  owes  to  her  dtlzou."  Patterson 
T.  Kentucky.  97  U.  S.  6(n,  008.  24  L.  Ed.  1115. 
This  language  was  quoted  with  approval  In 
Mngler  v.  Kansas.  128  H.  a  628.  066,  8  Sup. 
Gt.  278,  SI  L.  Ed.  200.  In  another  case  the 
same  court  said:  "But  tbe  clause  (of  the 
fourteenth  amendment)  does  not  limit,  nor 
was  It  designed  to  limit,  the  subjects  upon 
which  the  police  power  of  the  state  may  be 
exerted.  The  state  can  now.  as  before^  pre- 
scribe regulations  for  the  health,  good  mder, 
and  safety  of  society,  and  aHopt  such  meas' 
urea  as  will  advance  Its  Interesta  and  pros* 
parity,  and  to  accomplish  this  end  special 
Ic^datlon  must  be  resorted  to  In  numerous 
cases,  providing  against  acddoits,  disease, 
and  danger,  in  the  varied  forms  In  which 
th^  may  com&  The  nature  and  extent  of 
such  legislation  will  necessarily  d^tend  up- 
on the  judgmmt  of  tbe  Legislature  as  to  the 
security  needed  by  society.  When  the  call* 
lug.  profession,  m  bUBinees  of  parties  Is  un- 
attended with  dai^:er  to  othns,  little  Ic^hh 
latlon  will  be  necessary  respecting  It  Thus. 
In  the  purchase  and  sale  of  most  articles  of 
general  use.  persms  may  be  left  to  exercise 
their  own  good  sense  and  Jndgmoit;  but 
whoi  the  calling  or  profession  or  business  is 
attended  with  danger,  or  requlrss  a  cwtaln 
d^ree  of  sdentlflc  knowledge  upon  which 


others  moat  rely,  then  legislation  pnpniy 
Btepa  in  to  In^Mse  conditions  upon  Hs  ex- 
ercise. Thus,  if  one  Is  engaged  in  the  mann- 
factnre  or  sale  of  explosive  or  Inflammable 
artldes,  or  In  tbe  preparattcm  or  sale  of  me- 
dicinal drugs,  l^lslatlon,  for  the  security  of 
society,  may  prescribe  the  tonus  on  whl<di  he 
will  be  permitted  to  carry  on  tbe  business, 
and  the  liabilities  he  will  incur  from  neglect 
<a  them."  Mlnneap<dlB  Hallway  Oo.  t.  Beck- 
with.  129  U.  8.  26,  2»,  8  Sup.  Ct  207,  208,  82 
L.  Ed.  S86.  Mr.  Justice  Gray,  in  Leligr  v. 
Hardin,  135  U.  S.  160,  128,  10  Sup^  (».  681, 
681,  84  L.  Ed.  128.  dedared:  "The  police 
power  extends  not  only  to  things  intrbuslcal- 
ly  dangerous  to  the  public  health,  soch  as 
infected  rags  or  diseased  meat,  but  to  things 
which,  when  used  In  a  lawful  manner,  are 
Bul^ectB  of  pKH>erty  and  of  commerce,  and 
yet  may  be  used  so  as  to  be  injurious  or  dan- 
gerotts  to  tbe  life,  the  health,  or  the  morals 
of  the  pecvlo-  Ounpowder,  for  instance^  is 
a  subject  of  ommmce  and  of  lawful  lue^  yet 
because  of  Its  explosive  and  dangerous  qual- 
ity, all  admit  that  the  state  may  regulate 
Ite  keeidng  and  sale."  While  this  quotation 
Is  from  a  dissenting  oj^on.  It  Is  bdleved  to 
be  the  statemoit  of  a  pmpotititm  everywhwe 
conceded  to  be  true.  Indeed,  the  power  of 
legislation  to  regulate  the  use  and  sale  of 
dangerous,  explosive,  and  highly  Inflammable 
substances  baa  been  so  widely  exoxdsed  and 
so  generally  upheld  that  authorities  are  un- 
necessary. 

An  objectlcm  Is  nude  to  this  act  because  It 
requires  that  each  can  shall  conteln  neither 
more  nor  less  than  12%  pounds.  The  sale 
in  this  case  was  of  25  pounds,  so  that  the 
effect  of  a  sale  of  a  1ms»  quantity  Is  not 
directly  presented.  The  law,  however,  can- 
not be  held  Invalid  for  tiie  reason  suggested. 
The  legislative  power  to  restrict  tSa  sale  to 
not  more  than  the  given  quantity  Is  not  In- 
sufBcloit  to  declare  that  It  shall  not  be  less. 
A  dangerous  substance  Is  to  be  Introduced  in- 
to a  mine.  Safegiurds  are  provided  to  re> 
dnce  the  danger  to  the  smallest  possible  de- 
gree cfmslstent  with  the  pcvper  execution 
of  the  work.  The  Legislature  has  determin- 
ed that  12%  pounds  in  a  can  securely  sealed 
Is  the  quantity  that  will  best  promote  the 
greatest  safety,  at  the  least  ^qwnse  and 
Inconvenience,  and  so  best  calculated  to  ac- 
complish the  Intended  purpose.  It  Is  not 
perceived  how  the  court  can  say  ttiat  it  will 
not  do  this.  Gcmcedlng  the  power  to  r^ 
ulate,  tbe  wisdom  of  the  r^ulatlon,  unless 
clearly  arbitrary  or  o^resslTe,  must  be  up* 
held  if  it  can  be  seen  that  It  may  have  tiiat 

^^roct 

Tbe  provision  requiring  the  can  to  be  re- 
turned oomiAeto  before  another  is  tak^  was 
probably  designed  to  prevent  the  further  use 
of  a  receptacle  that  might  not  be  properly 
sesled,  and  does  not  appear  to  be  unreason- 
able. Ito  obsOTBuce  will  manifestly  tmd-  to 
safety,  which  ■  Is  the  obvious  purpose  of  tbe 
law.  That  tbe  package  should  be  an  original 
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one  may  have  been  regal r*d  for  the  reaMm 
tbat  abch  a  package  -vonld  iwobably  be  bet- 
ter aecnred  tban  would  be  done  by  r^aciklog, 
thus  obvlatbig  the  riak  of  Imperfect  work  by 
inexperienced  hands.  This  and  other  reg- 
ulations not  qieclfically  reCrarred  to  here 
evince  the  l^aiatlTe  Intent  to  promote  aafe- 
ty  In  a  haaardons  bnalneae.  The  Uvea  of  the 
miners  are  ef  flnch  ^ep  concorn  to  the  atate 
aa  to  JoBtiiy  restrictions  which.  If  only  In- 
oonTenient  or  enn  burdensome,  are  valid  if 
mlted  to  pnmiote  thia  benign  puipoae. 

It  is  objected  that  theee  restrictions  nn- 
lawfnlly  interfere  with  the  right  of  con- 
tract, and  tbat  the  exception  in  the  act  con- 
eemlng  contracts  pieviotudy  made  la  an  un- 
lawful discrimination.  If  time  la,  however, 
a  substantial  ocmuectlon  betwem  the  pur- 
pose of  the  enactment  and  the  tegnlatlonB 
imposed,  and  the  latter  tend  to  the  accom- 
plishment of  the  object  aaaomed,  the  fact 
that  they  do  to  some  extoit  restrict  the  pow- 
tr  to  make  ccmtracts  does  not  make  them 
mvalld.  8  Cyc.  8M;  22  Am.  ft  Eng.  Bncyc 
Df  Law,  988.  The  usual  police  regnlatlona 
ccmcemlng  fire  limits,  reeulattons  for  the 
storage  of  gimpowder,  tor  the  sale  of  poi- 
sons, laws  concerning  oleomargarine,  Intoxi- 
cating liquor,  and  a  multitude  of  other  enac^ 
moits  are  of  tbla  nature^  The  laws  of  Con- 
gress relative  to  meat  Inapectlon  and  the 
pure  food  laws  are  recent  iUuBtratlons  of 
legislation  of  ttils  chancttt.  All  these  rest 
upon  the  police  power,  which  cannot  be 
abridged  by  private  contract,  and  In  the  ex- 
ercise of  whidi  mere  private  lnconv«ilence 
must  yield  to  public  welfare.  **It  is  undoubt- 
edly true,  aa  more  than  once  declared  by  this 
court,  that  the  goieral  right  to  contract  In 
relation  to  one^  budneas  is  part  of  the  lib- 
erty of  the  individual,  protected,  by  tiie  four- 
teenth amendment  to  the  fed^l  Constitu- 
tion, yet  it  is  equally  well  settled  that  this 
liberty  is  not  abaidute  and  extending  to  all 
contracts,  and  tbat  a  atate  may,  without  con- 
flicting with  the  proviaions  of  the  fourteenth 
amendment,  restrict  in  many  respects  the  in- 
dlvldual's  power  of  contract  Without  stop- 
ping  to  discuss  at  length  the  extent  to  which 
a  stote  may  act  In  this  respect,  we  refer  to 
the  following  cases  In  which  the  question 
baa  been  considered:  Allgeyer  v.  Louisiana, 
166  V.  S.  678.  17  Sup.  Ct  427,  41  L.  Ed. 
832;  Holden  v.  Hardy,  169  U.  8.  866, 18  Sup. 
Ct  888,  42  U  Ed.  780;  Lochner  t.  New  Torfc, 
198  U.  S.  46,  25  Sup.  Ct  689,  49  L.  Ed.  987." 
Muller  V.  Oregon,  206  U.  8.  412,  421,  28  ^up. 
Ct  824,  826,  62  L.  Dd.  661.  Tbls  language 
ts  that  of  Mr.  Justice  Brewer,  holding  that 
a  law  regulating  the  houn  of  labor  for  wo- 
men in  factorieB,  etc.,  which  was  vigorously 
attacked  because  It  restricted  the  right  to 
contract  in  respect  to  their  own  labor,  was 
valid.  In  Holden  v.  Hardy,  169  U.  S.  866, 
18  Sup.  Ct  383,  42  Ia  Ed.  780,  a  law  regulat- 
ing employment  of  workingmen  In  coal  mines, 
assailed  upon  the  same  ground,  was  sustain- 
ed. The  court  aald:  *nil8  tight  of  contract 


however,  la  Itsrif  mbjeet  to  (iertaln  llmlta- 
tlons  which  the  state  may  lawfully  impose  in 
the  exwdsa  of  Its  police  powers.  While 
this  power  la  inherent  in  all  governments,  It 
has  doabtlees  been  greatly  expanded  in  its 
applteattmi  during  tin  paat  century,  owing 
to  an  enormoua  increase  in  the  nnmbw  of 
occupatima  which  are  danganma,  m  ao  far 
detrimental  to  the  healtti  of  employ  as  to 
demand  special  precautions  tor  their  well- 
being  and  protecdim.  at  the  safety  erf  ad- 
jacent property.  While  tbls  court  has  held, 
notably  in  the  caaea  Davidson  -v.  New  Or^ 
lean%  96  U.  8.  97,  24  L.  Ed.  616;  and  Tick 
Wo  T.  HoiMns,  118  n.  8.  866,  6  Bnpw  Ct 
1064,  80  I/.  Ed.  220,  that  the  police  power 
cannot  be  put  forward  at  an  excuse  for  op- 
pressive and  unjust  legislation,  it  may  be 
lawfully  resorted  to  fbr  the  purpose  at  pre- 
SHTlng  the  public  health,  aafety,  or  morals, 
or  the  abatonent  of  public  nulaancea,  and  a 
large  discretion  Is  necessarily  vested  in  the 
Leglalature  to  detwmine  nt^  <mly  what  the 
Interests  of  the  public  require  hut  what 
measures  are  necessary  f(rf  the  protection  of 
such  Interests.'  lAwtum  r.  Stode^  162  IT.  8. 
188,  1S6»  14  Sop.  Ot  49l9,  88  L.  Ed.  858.** 
Page  891  of  168  U.  &,  knA  page  888  of  IS 
Sup.  Ct  (42  L.  Ed.  TSfmr  ' 

The  final  dalm  of  tin  petitioner  that  the 
act  is  in  violation  of  the  commerce  dause 
of  the  federal  Constitution  may  not  be  pre- 
sented In  this  record,  slnoe  the  fact  of  the 
importation  of  the  package  from  MIssonri 
did  not  aiQ)ear  at  the  trial  before  tiie  Jns- 
tlce.  Our  views  upon  thia  question,  however, 
will  be  briefly  glTw.  The  ctmtnd  of  toter- 
state  commerce  committed  to  Congress  does 
not  prevent  the  state  from  making  reason- 
able r^ndations  deaigned  inrimarlly  to  pro- 
mote the  health  and  safety  of  ite  people,  al- 
though they  indirectly  affect  the  subjects  ot 
interstate  onnmerce.  The  police  power  still 
remains  with  the  stetea,  and.  although  It  la 
dlfflcult  sometimes  to  trace  the  line  where 
the  legitimate  exercise  of  audi  power  ends 
witit  reference  to  a  particular  subject  and 
tbat  of  Congress  begins,  we  brieve  that  this 
particular  law  Is  safdy  wHUn  the  recognis- 
ed Itmite  of  stato  legislation.  Tb6  Suprone 
Court  at  the  United  States  has  quite  recent- 
ly stated  the  rule  In  a  case  Involving  the  cat- 
tle Inqtection  laws  of  this  state,  thus:  **Bat 
though  It  may  not  legislate  for  the  direct 
control  of  Interstate  commerce,  the  state 
may  exercise  any  part  of  the  legislative  pow- 
er which  was  not  withdrawn  from  it  ex- 
pressly or  by  implication  by  the  scheme  of 
government  put  into  operation  by  the  federal 
Constitution.  It  may  sometimes  happ«i  that 
a  law  passed  In  pursuance  of  the  a(^owl- 
edged  power  of  the  state  will  have  an  in- 
direct effect  upon  Int^tate  commerce  Such 
a  law,  thoui^  It  Is  essential  to  Ite  validity 
that  authority  be  found  in  a  governmental 
power  entirely  distinct  from  the  pow&  to 
regulate  interatate  commerce,  may  readi  and 
indirectly  control  that  mbject**   AabeU  r. 
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Kaiuu,  209  n.  8.  861.  2S4,  2S  Snp.  Ot  48S, 
486,  02  U  EkL  77&  Tb*  same  court;  In  tt 
ce«e  iDTolThig  tiie  valldltT  of  a  itatate  »• 
strlctliw  tbe  nJe  ot  dgarettea,  uld:  "We 
bare  had  repeated  occasioa  to  hold,  where 
■tate  legUation  has  been  attacked  aa  Ttola- 
tlTO  elllur  of  the  power  of  ConKreea  over 
Intentate  cODrnwroe,  or  of  the  fourteenth 
amaadment  to  the  Gtntttltntfon,  that,  if  the 
actlfm  of  Hie  state  Legislature  were  a  bona 
fide  ezercbw.  of  Ita  pt^lce  power,  and  Rotat- 
ed b7  a  genuine  regard  for  the  pnueevMon 
of  the  public  health  or  safety,  such  l^jsla- 
tloD  would  be  reii»eeted,  though  It  might  In- 
terfere  Indirectly  with  Intarstate  commerce. 
•  *  *  We  are  UmrefOre  of  opinion  that, 
althou^  tbe  state  ci  Tennessee,  may  not 
wholly  Interdict  commerce  In  cigarettes,  ft  Is 
not.  In  the  language  of  Chief  Justice  Taney 
In  the  Ucense  Cases  (Pierce  t.  New  Hamp- 
shire, 5  How.  577,  12  U  Ed.  266)  *boiind  to 
furnish  a  market  tat  it  (them),  nor  to  ab- 
stain from  the  passage  of  any  law  wblch  It 
may  deem  necessary  or  advisable  to  guard 
the  health  or  morals  ot  its  cltlsens,  although 
such  law  mi^  discourage  importation,  or  di- 
minish tbe  profits  of  the  Importer,  or  lessen 
the  reroine  of  Oie  general  gOTemm^t.' " 
Austin  T.  Temiessee.  1T»  U.  8.  34S,  849,  850, 
21  Snp.  Ct  132,  184,  4S  li.  Ed.  224.  This 
principle  was  affirmed  In  Flnmley  t.  Bfassa- 
cbusetts.  155  U.  S.  461.  15  Snp.  Ot  164,  8» 
L.  B&.  223,  In  a  case  relating  to  tbe  manu- 
facture and  sale  of  Imitation  butter.  The 
court,  adopting  the  langnage  of  an  earlier 
case,  said:  "  'In  conferring  upon  Congress 
the  reflation  of  commerce,  It  was  never 
Intended  to  cut  the  states  otf  from  Instat- 
ing on  all  subjects  relating  to  tbe  health, 
life,  and  safety  of  their  citizens,  though  the 
legislation  m^ht  Indirectly  sfTect  the  com- 
merce of  the  country.  Legislation,  In  a  great 
variety  of  ways,  may  affect  commerce  and 
persons  engaged  in  It  without  constituting  e 
regiriatlon  of  It  within  the  meaning  of  the 
Constitution.  •  •  •  And  it  may  be  said 
generally  that  tbe  legislation  of  a  state,  not 
directed  against  commerce  or  any  of  Its  reg- 
ulations, but  relating  to  tbe  rights,  duties, 
and  liabilities  of  citizens,  and  only  directly 
and  remotely  affectlDg  the  operations  of  com- 
merce. Is  of  obligatory  force  npcm  dtizens 
within  Its  territorial  jurisdiction,  whether 
on  land  or  water,  or  engaged  In  commerce, 
foreign  or  interstate,  or  In  any  other  pur- 
suit*" Page  478  of  155  U.  S.,  and  page 
158  of  16  Sup.  Ct  (39  U  Ed.  223). 

It  will  be  noticed  that  the  court  In  the 
opinion  last  cited  also  referred  to  and  dls- 
tlngaisbed  Lelsy  v.  Hardin,  supra,  cited  and 
relied  upon  by  the  petitioner.  Many  other 
authorities,  state  and  federal,  to  the  same 
import,  m^bt  be  dted;  but  tbe  foregoing 
are  snflQclent  to  Indicate  the  views  of  the 
tribunal  whose  decisions  must  be  accepted 
as  final  upon  this  question. 


We  do  aet  find  the  act  In  queitkm  to  be 
In  omfllet  with  the  state  or  federal  Oonstl- 
tntUnt 

The  petitioner  is  remanded. 


DELANET  v.  GREAT  BEND  IMPLEBfBNT 
CO. 

(Supreme  Court  of  Kansas.   Dec  12,  1908.) 

1.  Pleading  (8  49*)— Petition— Theobt  and 
FoHM  or  AonoN— GonffratrcnoN  ur  Favob 
or  AcrnoN  on  Contbaot. 

Id  detenainlng  whether  a  petition  states  a 
cause  of  action  ex  contractu  or  ex  delicto,  it 
must  be  considered  in  Its  entirety,  but  with  spe- 
cial reference  to  its  prominent  and  leading  al- 
lesations.  Where  the  averments  make  It  donbt* 
ful  whether  tbe  action  is  on  contract  or  in  tort, 
every  intendment  must  be  made  in  favor  of  con- 
■trumg  it  as  an  action  on  contract  Railway 
Company  t.  Hutchings,  Sealy  &  Co.,  99  Pac. 
230,  followed. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  |  108;  Dec.  Dig.  {  40.*] 

2.  JuDGURNT  (8  665*)— Res  Judicata— Ques- 
tions Detebuined. 

'  Where  promissorr  notes  given  In  payment 
of  property  sold  under  contract  of  warranty 
have  passed  out  of  the  control  of  the  payee,  tbe 
maker  may  elect  to  treat  them  as  valid  obli^- 
tions,  notwithstanding  th«y  are  nonoegotlable, 
and  his  6iUnre  to  Interpose  his  defenae  In  a 
suit  brought  against  him  by  the  holder  of  tbe 
notes  wilfnot  prevent  him  from  maintaining  an 
action  arainst  the  payee  to  recover  damages  for 
breach  o^  warranty. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  §1  U77,  1179;  Dec  Dig.  |  666.*] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Barton  County; 
J,  W.  BrinckerhofI,  Judge. 

Action  by  John  J.  Delaney  against  the 
Great  Bend  Implement  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Re- 
versed and  remanded. 

Lee  Monroe  and  Geo.  A.  Kline,  for  plaln- 
tut  in  mcor.  Osmond  ft  Cole,  for. defendant 
in  error. 

PORl^R,  J.  John  J.  Delaney  brought  suit 
against  the  Oreat  Bend  Implement  Company 
in  the  district  court  of  Barton  county  to  re- 
cover the  sum  of  j$l,800.  A  general  demurrer 
to  the  petition  was  sustained.  He  elects  to 
stand  upon  his  petition  and  brings  error. 
Two  grounds  are  urged  In  support  of  the  de- 
murrer: First,  that  tbe  petition  stated  a 
cause  of  action  sounding  in  tort,  and,  not 
having  been  brought  within  two  years,  was 
barred  by  the  statute  of  limitations. 

The  petition  Is  Inartistlcally  drawn  and 
reeks  with  surplusage.  Every  material  fact 
is  reiterated  a  number  of  times  at  great 
length.  In  substance.  It  recites:  That  on 
July  24,  1003,  tbe  Implement  company, 
through  Its  agent  C.  A.  Cutler,  took  a  writ- 
ten order  from  Delaney  to  Carr,  Scott  &  Co. 
of  Richmond.  Ind..  for  a  threshing  outfit  to 
be  paid  for  on  delivery  by  notes  executed  to 


•For  other  cum  see  sbdm  topfo  and  section  NUHBBB  In  Dec  A  Am.  Digs.  U07  to  data,  ft  R^mrttr  iDdaotes 
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the  Indiana  company  Delaney;  fhat  aft- 
erwards, on  August  Ist,  and  before  the  ma- 
chinery waa  deliTeredt  Uie  implonent  com- 
pany sent  its  agrait,  Oatler,  to  the  plaintiff 
again,  and  entered  into  a  verbal  agreement 
with  him  by  which  It  agreed  to  sell  him  the 
same  machinery  at  practically  the  same  price, 
bnt  on  slightly  different  terms,  and  upon  an 
express  warranty  ttist  the  ontfit  was  to  con- 
sist of  a  good  sample  separator  and  ottier 
machinery ;  that  It  would  do  flrst-claSB  work, 
otherwise  Delano  was  not  bound  to  acc^t 
it;  and  that  the  implement  company  would 
deliver  It  at  once  at  She^er,  Kan.,  ai^  would 
make  it  do  flrst^lass  work.  It  Is  then  all^^ 
that  the  outfit  which  the  defendant  shipped 
to  Shseffer  failed  tat  divers  and  sundry  re- 
spects to  come  up  to  the  warranty  under 
which  It  was  sold,  that  It  failed  to  do  flrst- 
clasB-work,  that  It  consisted  of  second-hand 
and  worn-out  machine  incapable  of  doing 
the  work  which  It  was  represented  to  do,  that 
It  was  tested  by  the  defendant  and  finind 
worthless,  and  was  In  fact  never  delivered  to 
nor  accepted  by  the  plaintiff.  It  is  alleged: 
niat  the  plaintiff,  who  was  Inexperienced  in 
madilnery  of  this  kind,  believed  and  relied 
upon  the  statements  and  each  of  them  made 
by  the  agent  with  req)ect  to  the  character  of 
the  machinery,  executed  and  delivered  to  the 
Implement  company.  Instead  of  to  Garr,  Scott 
&  Co.,  his  four  promissory  notes,  each  for  the 
sum  of  $391.25,  secured  liy  a  mortgage  upon 
his  farm  In  Scott  county,  believing  that  the 
machinery  was  In  first-class  condition  and 
capable  of  doing  good  woi^  and  that  It  wonld 
l»e  delivered  to  him  at  once  at  Slueffer ;  that 
the  Implement  company  sold  and  indorsed  the 
plaintiff's  notes  to  the  J.  V.  Brlnkman  Com- 
pany Bank  of  Oreat  Bend  for  valne  before 
matorlty;  that  the  bank  became  an  Innocent 
purchaser  thereof;  that  notwlthstendlng  the 
failure  of  the  implement  company  to  deliver 
the  machinery  at  the  time  agreed  upon,  or  to 
comply  with  Its  agreement  and  warranty.  It 
failed  to  retom  the  notes  to  him  or  satisfy 
the  mortgage ;  and  that  afterwards  the  bank 
brought  suit  against  him  In  Scott  county  on 
the  notes  and  procured  a  Judgment  foredoa- 
Ing  the  mortgage  and  was  about  to  sell  his 
land  to  pay  the  Judgment  Then  follows  an 
allegation  that  the  representations  of  the  de- 
Coidant,  made  through  Its  ag^t,  concerning 
the  machinery  and  Its  fitness  to  do  the  work, 
were  "false  and  untrue,  and  made  for  the  ex- 
press purpose  of  takli^  advantage  of  this 
plaintiff  and  defrauding  tiim  out  of  his  money 
and  property,  and  that  by  reason  thereof,  and 
the  focte  as  herein  set  forth,  there  was  and 
has  been  no  consideration  for  the  said  notes 
and  mortgage,  and  this  jdalntlff  has  been 
and  is  damaged  by  reascm  thereof  and  there- 
by in  the  sum  of  $l,80a"  The  prayer  for 
Judgment  follows. 

The  precise  question  here  was  betore  us  In 
the  recent  case  of  Ballway  Company  v.  Hutch- 
ings,  Sealy  &  Co..  99  Pac  230,  except  tiiat  the 
petition  in  that  case  was  drawn  with  more 


care.  Thera  were  averments  soflteient  to  eet 
up^  a  cause  of  aetkm  for  a  breach  of  contract, 
and  avmnoats  alao  that  the  contracts  were 
executed  frandulflntly,  by  reason  of  which  the 
plainticea  sidfered  damage.  In  that  case  we 
held  the  fact  ttiat  fraud  was  averred  did  not 
change  tlie  actlffli  from  tort  to  contract  In 
the  oidnlon  it  is  said:  "The  doctrine  is  well 
settled  that  wh«e  a  petition  contains  a  good 
catise  or  action  for  a  breadi  of  omtract,  13n 
addition  of  words  or  avermmts  whidi  are  ap- 
prc^rlate  to  a  cause  of  actton  tor  a  wrons 
will  not  change  the  action  from  tort  to  oon- 
tract  Beach  on  Ifodem  Law  of  Contzaets, 
8  1679.  And  In  case  of  doubt  the  cootta  ace 
inclined  against  cimstruing  ttie  pleading  as 
embodying  a  cause  of  action  for  tort  Good- 
win V.  Griffls,  88  N.  T.  629;  Anitbi  v.  Raw- 
don.  44  N.  T.  68."  The  following  autborltiea 
are  to  Hie  same  effect:  Junker  v.  Fobes  (C. 
C.)  45  red.  840;  Tuera  v.  Tners,  16  Abb.  N. 
C.  (N.  Y.)  404 ;  4  Enc.  of  P.  ft  P.  734,  916. 
See,  also,  St  Louis,  I.  M.  ft  &  R.  Ca  v. 
Sweet  63  Ark.  663,  40  S.  W.  468,  where  the 
action  was  btid  to  be  ex  contractu  for  the 
reason  that  an  action  ex  delicto  would  have 
been  barred  by  limitation.  The  courts  gen- 
erally regard  the  avermente  which  are  ap* 
proprlato  to  an  action  on  tort  as  mere  sur- 
plusage, where  the  petition  otherwise  states 
a  cause  of  action  on  contract  "If  the  plead- 
ing contatos  auctions  statli^  a  good  cause 
of  action  «i  contract  tlie  mere  foct  that  it 
also  contains  all^tlons  suitable  to  an  actloD 
of  tort  does  not  make  the  action  any  the  less 
one  of  contract;  and  the  latter  all^attons 
may  be  treated  as  surplusage  and  atridceD 
out"  4  Bnc  of  P.  ft  P.  916^  and  cases  cited. 
In  the  footootes  on  the  page  from  whleh  the- 
foregolng  lai^age  Is  quoted,  it  Is  stated  that 
the  true  test,  where  the  damages  arise  from 
breach  of  warranty.  Is  "the  presence  or  ab- 
sence of  an  averment  of  Intent  to  defraud, 
without  which  the  action  la  one  of  contract, 
even  though  representations  are  charged  to- 
have  been  falsely  and  knowingly  made,"  cit- 
ing Lindsay  v.  Mulqueen,  26  Hun  (N.  T.)  485 ; 
Stltt  et  al.  V.  Little  et  al.,  63  N.  T.  427.  The- 
flrst  of  the  two  cases  so  holds,  but  there  Is 
no  discussion  of  the  question,  and  the  opinion 
cites  no  authorities,  while  In  the  sectmd  the 
question  here  discussed  is  not  mentioned.  In 
McDonot^  V.  Dillingham,  43  Bun  (N.  T.) 
493,  the  well-established  rule  Is  rec<vniied 
that,  where  the  auctions  make  It  doubtful 
whether  the  action  is  xm  contract  or  In  tort, 
evoy  Intendment  must  be  made  In  favor  of 
construing  it  as  an  action  on  contract  and  In 
that  case  the  omission  to  allege  that  damages 
had  accrued  to  the  plaintiff  by  reastm  of  the 
fraud  "is  accepted  by  the  court  as  a  dream- 
stance  indicating  the  purpose  of  the  pleader 
to  reply  upon  the  contract  as  constitntlng  the 
cause  of  action."  Turning  to  the  petition  in 
the  case  at  bar,  we  find  the  averment  ttiat 
by  reason  of  the  fraud  "and  the  faett  kereim 
get  forth"  (Italics  oura)  the  plaintiff  has  been 
damaged,  so  that  the  damages  axe  predicated. 
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not  alone  upon  ttie  CnmA,  bat  eoufded  with 
the  facts  previonBly  stated,  and  the  Infraeace 
would  seem  to  be  that  the  pleader  did  not  in- 
tend to  abandon  the  facts  set  np  showing  a 
breach  of  the  ocmtract  What  seems  to  us 
the  proper  mle  In  determhUi^  this  Question 
is  stated  to  be  that  the  pleading  "should  be 
comtned  accordli^  to  Its  entire  scope  and 
dfect,  rather  ttian  according  to  a  slngje  sm- 
tence  or  expression  contained  ther^;  and 
speaal  consideration  should  be  given  to  the 
proniln«it  and  leading  aUegattons."  21  Enc.  of 
P.  ft  P.  657.  ApidTlng  this  mle  to  the  plead- 
ing In  qnestlon,  we  have  no  dlfflcolty  'In  do* 
termlnlng  tltat  the  action  Is  on  contract  Be- 
fore any  reference  to  fraud  occnrs  the  pe- 
tition states  facts  showing  a  valid  contract 
upon  a  good  and  roffldent  consideration  and 
a  breach  of  the  contract.  What  Is  tte  grava- 
men of  the  actltm?  Clearly,  the  brea<di  of 
the  contract,  the  failure  of  the  defendant  to 
perform.  In  our  oi^nlon  the  petlUon  stated 
a  cause  of  actltm  on  contract,  and  the  lan- 
guage seeming  to  Indicate  the  contrary  must 
be  regarded  as  surplusage.  It  follows  that 
the  first  ground  of  the  dannrrer  was  not  well 
tak». 

The  second  ground  upon  whlcb  It  is  con- 
tended that  the  demurrer  was  properly  sus- 
tained is  that  DeUmey  lost  bis  right  to  main- 
tain an  ind^Mndent  actkm  against  the  imple- 
ment company  by  his  failure  to  defend 
against  the  notes  in  Ihe  suit  brought  by  the 
bank.  One  of  the  exhibits  attached  to  the 
petition  sets  up  the  proceedings  in  the  ac- 
tion in  Scott  county,  showhig  that  he  made 
an  appearance  In  the  attlon  and  answered, 
but  befne  judgment  withdrefw  his  answer. 
Ooples  of  the  notes  are  attached  from  which 
It  appears  Uiat  eadi  contained  a  dause  waiv- 
ing any  defense  on  account  of  extraislon  of 
time  of  payment,  and  tlm«rove  jbhUst  the  de- 
cision in  Bank  v.  Gnnter,  67  Kan.  227,  72 
Fac.  842,  Uie  notes  were  mmn^otlaUeL  The 
question  to  be  decided  therefore  Is  whether 
Ddaney  was  required  to  Interpose  his  de- 
fense to  the  notes  in  the  foreclosure  suit,  and 
vi^iether  bis  failure  to  do  so  is  a  bar  to  his 
right  to  maintain  this  action.  Practically 
tlie  same  question  was  passed  upm  in  a  re- 
cent case  wbldi  is  not  died  In  the  briefs. 
Burgess  V.  Alcorn,  76  Kan.  735,  90  PaC:  280. 
That  was  an  action  for  a  breach  of  warranty. 
Notes  Md  beoi  given  tm  the  purdiase  price 
which  were  nonnegotlable.  The  amount  of 
recovery  was  arrived  at  by  taking  the  ag- 
gx^ate  face  value  of  the  several  notes,  and 
it  was  claimed  that  since  we  of  the  notes 
was  never  in  fact  paid,  and  tfnoe,  according 
to  the  plaintiffs'  theory,  tb^  were  under  no 
legal  (^ligation  to  pay  It,  It  should  have  been 
excluded  in  arriving  at  the  ammmt  of  the 
damages.  The  ruling  of  the  court  appears 
from  the  f dlowing  extract  from  (the  syllabus: 
"In  an  action  for  tbo  breach  of  warranty 
of  persmal  pnq^erty,  where  a  note  given  tor 
a  part  of  the  purchase  price  is  othwwlse  a 
proiter  element  of  damage  it  la  not  rendered 


incanpetent  for  that  purpose  by  the  fact 
that  it  Is  nonnegotlable  and  that  the  matters 
pleaded  the  plabatlff  would  constitute  a 
complete  defense  to  an  action  tqxm  It  wbere- 
tbe  defendant  bas  sold  it  and  makes  no  offer 
to  return  it"  In  the  f^Inlon  Mr.  Justice 
Mason,  speaking  for  the  court,  says:  "Where 
the  maker  of  a  note  to  whldi  a  defense  might 
be  made  by  reason  of  a  failure  of  warranty 
waives  the  right  to  repudiate  It,  no  wronK 
Is  done  the  payee  by  a  Judgment  for  its 
amount  unless  he  is  denied  the  privUegie  of 
canceling  the  note  or  settii^  it  ott  against 
the  claim  for  damages"— dting  Fahey  v.  Bs- 
terley  Machine  Company,  S  N.  D.  220,  55  N.. 
W.  580.  44  Am.  St  B^.  554.  It  Is  also  said, 
in  the  opinion:  "Here  the  defendants,  having 
lost  control  of  the  third  note,  and  having 
made  no  suggestion  of  an  aUllly  or  desire  to 
restom  it  are  in  no  position  to  complain  of 
its  being  treated  as  valid.  The  d^t  of  the 
maker  of  a  series  of  nonn^tlable  notes  to 
defend  against  tbm  <m  the  ground  that  they 
were  obtained  by  ftand  or  false  warranttea 
may  be  a  very  inadequate  remedy.  It  would 
not  protect  him  against  being  harrassed  by 
a  number  of  suite  hy  ■  dlfleroit  indivldnals, 
perhaps  in  dlffraent  courts,  In  each  succeed- 
ing one  of  whldi  be  might  be  required  to  es- 
tebllsh  tbe  facto  anew.  Justice  would  or- 
dinarily be  promoted  by  permitting  blm  to 
choose  his  own  forum  and  settle  the  entire 
controversy  In  a  single  action  against  Ihe 
person  at  fault  electing  to  treat  the  notes 
as  valid,  and  to  Indemnify  himself  by  means 
of  a  Judgment  for  damages.  Whether  or  not 
the  maker  of  a  nonnegotlable  note  given  in 
payment  for  goods  may  always,  npon  proof 
of  a  breach  of  warranty  or  of  tbe  practice 
of  fraud  upon  him,  regard  ttie  note  as  a  sub- 
sisting obligation  end  recover  damages  upon 
that  theory,  we  are  satisfied  that  the  plain- 
tiffs In  this  case  were  entitled  to  that  prlvl- 
l^pb  The  case  of  Bach  et  sL  v.  Levy  et  al.. 
101  N.  T.  511,  5  N.  m  seems  to  tend  to 
support  this  view,  although  the  discussion 
there  is  very  brief.  On  the  other  hand, 
Walsh  V.  Cooper,  10  Wash.  513,  89  Paa  127, 
has  an  apparent  tendency  to  the  contrary; 
but  the  facte  are  not  closely  similar  to  those 
here  presented."  Of  course,  the  only  theory 
npon  which  the  plaintiff  can  recover  Is  that 
he  Is  bound  by  the  Judgment  against  him  up- 
on the  notes,  and  by  reason  of  that  fact  the 
notes  form  tbe  basis  for  his  claim  of  dam- 
ages. Had  he  brought  this  action  b^re 
suit  was  begun  oa  the  notes,  he  would  have 
been  est<vped  from  ever  setting  up  a  d^ense 
to  the  noHem.  Davis  v.  Schmidt  126  Wis. 
461.  106  N.  W.  119,  110  Am.  St  Bep.  938. 
And,  as  said  in  the  opinion  In  Burgess  v.  Al- 
corn, supra:  "It  Is  not  clear  why  he  should 
not  have  the  privilege  of  treating  them  as 
valid  obligations  U  he  sees  fit  to  do  so.  It 
Is  difficult  to  see  bow  the  payee  has  any 
steading  to  <rit>ject  unless  he  accompanies  his 
objection  with  an  offer  to  return  the  notes." 
In  what  reepect  is  tbe  Implemrat  company 
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prejudiced  by  his  failure  to  Bet  pp  hto  de- 
fense in  the  action  bron^t  against  him  by 
the  bank?  The  notea  had  paaaed  ont  of  its 
■ocmtnfl,  and  It  -waa  not  a  party  to  the  suit, 
although  by  reason  of  the  mmnegotlablllty 
of  the  notes  It  was  in  privity  with  the  bank. 
Deianey  might  hare  paid  the  notes,  when  tfaey 
became  due,  Meeting  to  omslder  them  as  ral- 
id  obll^tioiui,  without  waiving  his  right  to 
maintain  an  action  against  the  defendant  to 
recoF»  any  damage  sustained  by  its  tailnre 
to  oconply  with  its  craitnct  Having  declined 
to  interpose  a  defoise  to  the  notes,  and  hay- 
ing permitted  Jodgmait  to  go  affRlnst  him 
thereon,  he  is  in  exacOy  the  same  irituatlMi 
as  tiiongh  he  bad  paid  the  notes  to  the  bank 
when  tfa^  fell  due,  and  certainly  the  Im- 
pl«nrait  cunpany  is  in  no  wotbo  sitoatlon. 
In  such  a  case,  where  the  notes  hare  passed 
■ont  of  the  control  of  the  payee  notwithstand- 
ing th^  ace  nonnegotlable^  the  mak«  may 
«lect  to  treat  them  as  ralld  obligations— pay 
thcsn  or  permit  ^gment  to  go  against  him 
—and  have  his  indqwndent  action  against 
the  payee  to  recover  tor  a  fallnre  of  con- 
sideration based  nptm  a  breach  of  warranty. 

Our  condnsion  is  that  the  demurrer  was 
improperly  sostalned. 

The  judgment  la  therefore  rerarsed,  and 
the  cause  remanded  for  further  proceedings 
in  accordance  with  these  views.. 


EDBNS  V.  FLETCHER  et  aL 

(Sapreme  Court  of  Kansas.    Dec  12,  1908.) 

1.  Release  (S  29*)— Joint  Wbonodoibs— Et- 

FBCT. 

An  ackaowledgment  by  the  plaintiff  of  sat- 
isfaction against  two  of  several  defendanta,  who 
are  sued  as  joint  wrongdoers,  will  not  release 
the  others,  where  the  instrument  offered  to 
show  such  release  shows  that  it  was  not  intend- 
ed to  have  audi  effect 

[Gd.  Note.— For  other  cases,  see  Release,  Dec. 
Dig,  fi  29.*] 

2.  Release  (S  29*)  — Joint  Wbongdoebs  — 

CONSTBDOnOIT. 

Where  such  acknowledgment  of  satisfac- 
tion contains  an  express  reservation  of  the  right 
to  proceed  against  the  other  joint  wronsdoenr 
who  are  codefendants  with  those  released,  and 
other  expressions  In  the  Instrument  are  not  in- 
consistent with  the  retention  of  rach  right,  the 
intention  of  the  parties  that  the  instrument 
should  not  operate  as  a  release  of  such  codefend- 
ants sufficiently  appears. 

[Ed.  Note.— For  other  cases,  see  Release,  Dec. 
Dig.  S  29.*] 

(Syllabus  b;  the  Court.) 

Error  from  Court  of  Common  Pleas,  Wyan- 
dotte County;  William  O.  Bolt  Judg& 

Action  by  Carrie  EUens  against  John  J. 
Fletcher  and  othem  Judgment  for  defend- 
ants, and  plaintiff  brings  ecrw.  Reversed 
and  remanded. 

The  plaintiff,  Carrie  Eden,  sued  John  J. 
Fletcher  and  12  other  defCTdants,  Including 
ttie  munlcipallly  of  Kansas  (Hty,  Kan.,  and 


the  mayor  and  chJet  of  police  of  ttiat  dty, 
for  damages  resulting  from  the  intoxication 
of  her  husband  by  llqoon  sold  to  him 
the  defendants  at  a  place  where  it  Is  al- 
lied th^  maintained  a  commaa  nuisance; 
that  the  defendant  brewing  OHnpantas  fur- 
nished tlie  liquors  for  such  unlawful  pur- 
pose; that  tlie  city  received  a  sum  each 
month  from  Its  codefendants  in  contiderathm 
of  Its  pemils8i<m  to  carry  on  such  business; 
that  ttie  mayor  and  cfal^  ot  p<Aice  partici- 
pated in  this  corrupt  arrangemoit ;  and  that 
thereby  and  because  ot  the  intoxlcatlcni  of 
her  husband  thus  caused  by  the  defendants 
Iter  home  had  been  mined,  and  she  had  lost 
the  means  of  support  for  bersdf  and  family, 
to  her  damage  in  the  sum  of  920,O0a  While 
a  motion  to  set  atfde  the  aervloa  of  aom- 
mons  iqion  ttie  Tal  Blati  Brewing  Oosopany 
was  pending,  the  plaintiff  entered  Into  a 
sttpulation  in  this  and  other  similar  acticnis 
as  follows:  "It  Is  h»eby  stipulated  and 
agreed  by  and  between  the  parties  to  the 
above-entitled  causes  that  the  said  cansea  be 
and  the  same  are  «HMwiipMrt  ma  to  tlie  de- 
fendants the  Val  Blats  Brewing  Cmnpany 
and  John  Kremtf.  The  i^ntiff  iHrclij 
acknowledging  full  satisfactlOD  and  payment 
for  all  damages,  and  Injuries  arlring  out  of 
or  In  any  manner  connected  with  the  causes 
of  action  in  the  petltti^  In  these  causes  al- 
leged agidnst  said  company  and  said  John 
Kremer.  And  the  plaintiff  further  a<*nowl- 
edglng  full  satisfaction  and  iH^moit  oi  any 
Injuries  or  damages  arising  out  of  the  mat- 
ter set  out  in  said  petitions  against  the 
United  States  Brewing  Company  the 'same 
as  If  said  brewing  company  had  been  made 
a  party  In  the  said  petitions  and  these 
causes.  Hie  plaintiff  hentfy  reserving  ai^ 
not  in  any  mannn  waiving  any  rights  or 
causes  of  action  against  any  of  the  other 
defendants."  Thereupon  the  plaintiff  di»> 
missed  her  action  as  to  tlie  Yal  Blats  Brew- 
ing Company  and  Kranor  without  prejudice. 
The  defendant  Fletcher  then  filed  the  fol- 
lowing motion:  "Comes  now  the  d^endant 
John  J.  Fletcher  in  each  of  the  above^iamed 
actions,  and  moves  the  court  to  dismiss  the 
said  action  and  each  of  them  fOr  the  follow- 
ing reasons,  to  wit:  (1)  Because  oa  w  about 
the  16th  day  of  September,  A.  D.  100e«  the 
plaintiff  In  each  of  the  above-utitled  ac- 
tions made  a  fall  accord,  settlement,  and 
satisfaction  with  defendants  3obn  Kremer 
and  Val  Blata  Brewing  Company  for  all  the 
Injuries  alleged  and  set  forth  in  the  petitions 
filed  In  said  action,  and  received  tlterefor 
the  full  sum  of  $400,  and  therefore  agreed 
to  and  did  dismiss  all  of  said  actions  against 
the  said  John  Kremer  and  the  said  Val 
Blatz  Brewing  C<nDpany,  and  thereby  the 
said  accord  and  satisfaction  as  to  the  de- 
fendants John  Kremer  and  the  Yal  Blats 
Brewing  Company  did  opmite  as  a  bar  to 
tiie  further  proeecuUon  of  each  and  all  of 
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the  caset  ■finvaald."  Tbla  motion  wat 
heard  over  tbe  objectkm  of  tiw  plaintiff, 
who  contended  tbat  the  matters  referred  to 
therein  should  be  pleaded  In  defeiue  and 
«oidd  not  properly  be  decided  upon  a  mwe 
mottfHL  The  motion  was  sustained,  and  the 
action  dismissed.  The  plaintiff  excepted  and 
brings  the  case  here  for  reTiew. 

J.  M.  Mason  and  B.  E.  Cbesney,  for  plain- 
tiff in  error.  Harkless,  Crysler  &  Hlsted 
and  Bnrisht  ft  Screecbfldd,  for  dtfendants 
In  enor. 

BBNSON,  J.  (after  stating  the  facts  as 
abore).  The  plaintiff  alleges  that  the  court 
«Ted  in  hearing  the  motion  over  her  objec- 
tion and  In  holding  that,  npon  the  stipula- 
tion and  the  payment  therein  acknowledged, 
the  motlra  should  be  snstalned.  The  de- 
fendant Fletcher,  who  alone  made  the  mo- 
tion and  obtained  the  orda  of  dlwnissal, 
contends  that  the  remaining  defendants, 
having  lieoi  sued  as  Joint  wrongdoers  with 
the  brewing  company  and  Eremer,  were  re- 
leased by  the  settlement  so  made  with  them, 
iQKm  the  principle  tiiat  the  release  of  one 
or  more  of  sereral  joint  wrongdoers  releases 
alL  Westlvook  r.  Mice,  8S  Kan.  299,  10 
Fac.  881.  It  was  said.  In  Railway  Go.  t. 
UcWherter,  BO  Kan.  861,  68  Fac.  137,  that: 
"The  soundness  of  the  genial  rule  tluit  a 
settlement  witii  one  of  two  idnt  tort-feasors 
ordinarily  discharges  boui  Is  recognized." 
That  tbere  are  exceptions  to,  or  llmltationB 
upon,  the  application  of  the  rule  must  also 
IM  conceded,  for  in  the  case  last  cited  it 
was  held  not  to  apply  where  the  proof  did 
not  show  that  the  defendant  released  was 
liable  for  the  tort,  althou^  charged  with  its 
commisirion.  It  was  held  in  Nebraska,  in  an 
action  tap  damages  under  the  civil  liability 
prorMrais  of  the  intoxicating  liquor  laws 
of  that  state,  that:  'TThe  rale  Is  that,  where 
the  damages  are  uncwtaln,  accord  and  sat- 
isfaction before  Judgment  by  <me  at  sereral 
Joint  wrongdoers  Is  utii^ction  to  all;  but 
tiie  discharge  of  a  party  not  shown  to  be  a 
Ji^t  wrongdoer  will  not  operate  as  a  dls- 
'Charge  of  tike  other  defendants.  (Syllabus.) 
In  the  case  at  bar,  tbere  being  no  proof 
that  Hnber  was  Jolntiy  a  wrongdoer  in  the 
sale  of  llQUors  to  J.  B.  McConn^,  the  receipt 
of  the  money  by  Mrs.  McO.  and  dismissal 
of  the  action  as  to  Hnber  did  not  relMse  the 
plaintiffs  in  this  action.  The  Judgment  of 
the  district  court  is  right  and  is  afflimed." 
Warden  v.  McConnell,  26  Neb.  568,  41  N. 
W.  648.  A  similar  result  was  reached  In 
Thomas  T.  Ralbvad  Co.,  194  Pa.  511,  46  A.ti. 
344.  It  Is  also  held  in  many  Jurisdictions 
that  the  rule  invoked  by  the  defendants  does 
not  apply  to  cases  where  tiie  instrument 
offered  as  a  release  contains  a  reservation 
of  the  right  to  sue  the  other  codefendants. 
■Other  courts  hold  that  sncfa  reservation  does 
not  prevent  the  appllcatimi  of  the  principle 
«nd  that  all  Joint  wrongdoers  ate  discharged 

98F.--60 


tnm  liability  the  release  of  one  because 
of  the  supposed  indivisibility  of  a  single 
tort,  where  there  can  be  no  apportionment 
of  the  damages  among  the  tort-feasors, 
and  because  the  reservation  is  repugnant  to 
the  i^eaae.  A  recmt  and  leading  case  sop* 
porting  this  doctrine  (Abb  v.  Northern  Pacif- 
ic By.  Ga.  28  Wash,  428.  68  Pac.  054)  Is 
reported  In  68  L.  K.  A.  293.  and  in  82  Am. 
St  Bep.  882,  with  elaborate  notes  in  each 
reviewing  the  authoritiea  on  this  subject. 
In  McBrlde  v.  Scott,  182  Mich.  176,  93  N.  W. 
243.  61  U  R.  A.  446.  102  Am.  St  Eep.  418, 
1  Am.  &  Vtag.  Ann.  Oas.  01,  the  nune  role  is 
declared. 

The  decisions  to  the  contrary,  while  con- 
ceding the  general  rule  as  stated  In  Weat- 
brook  V.  MIze,  supra,  deny  Its  application  to 
cases  where  the  instrument  shows  that  It 
was  not  the  Intention  to  release  all  the 
wrongdoers,  and  that  such  Intention  appears 
where  the  Instrument  reserves  the  right  to 
proceed  against  those  who  are  not  by  its 
express  terms  released.  This  Is  the  rule 
finally  adopted  in  New  York  after  an  ex- 
haustive review  of  the  earlier  decisions  In 
that  state  and  elsewhere.  In  Gilbert  v. 
Finch,  173  N.  T.  456,  66  N.  E.  133,  61  L.  R. 
A.  807,  93  Am.  St  Rep.  623,  that  court  said : 
"The  instmment  given  to  the  Maine  Incor- 
porators upon  the  settlement  of  the  plain- 
tiff's suit  against  them  released  and  dis- 
charged them  from  all  further  claims  or  de- 
mands, so  far  as  the  plaintiff  was  concern- 
ed ;  but  It  was  expressly  provided  In  the  in- 
strument that  It  should  not  affect  any  cause 
of  action  on  behalf  of  the  receiver  against 
any  other  person.  The  purpose  of  this  reser- 
vation is  very  evident.  The  receiver,  doubt- 
less, intaoded  to  pursue  the  defendants  for 
the  balance  of  the  claim.  The  Instrument 
therefore  does  not  purport,  neither  was  It 
intended,  to  be  a  full  and  complete  settle- 
ment of  the  plaintiflTs  entire  claim.  •  •  • 
In  England  the  modem  authorities  an>ear 
to  be  quite  uniform  upon  the  question.  They 
are  to  the  effect  that,  as  between  Joint  debt- 
ors and  Joint  tort-feasors,  a  release  glvm 
to  one  releases  all;  but,  if  tiie  hutrum^t 
contains  a  reservation  of  a  rii^t  to  sue  the 
other  Joint  debtor  or  tort-feasors,  it  Is  not 
a  release,  but  In  effect  is  a  covenant  not  to 
sue  the  person  rtieased,  and  a  covenant  not 
to  sue  does  not  release  a  Joint  debtor  or 
B  Joint  tort-feasor."  And  concludes  thus: 
"Where  the  relome  contains  no  reservation. 
It  operates  to  discharge  all  the  Joint  tort- 
feasors; but,  where  the  instrument  express- 
ly reserves  the  right  to  pursue  the  others,  It 
Is  not  technically  a  release,  bat  a  covenant 
not  to  ne^  and  thc^  are  not  discharged.  It 
eonon  tiiat  the  releassb  so  called,  did  not 
operate  to  discharge  the  defendants.** 

In  Duck  V.  Mayeu,  L.  B.  (1882)  Q.  It 
was  held  that  a  rtiease  of  one  of  two  J<dnt 
tort-fMsors,  containing  a  dause  that  it  waa 
made  without  prejudice  to  the  claim  against 
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the  other,  was  a  corenant  not  to  me,  and 
that  It  did  not  operate  as  a  release  In  favor 
of  the  defendant  not  Included  In  Its  terms. 
The  decision  is  based  upon  the  principle  that 
the  Intention  of  the  parties,  as  deduced  from 
the  whole  Instrnment,  must  be  carried  out. 
The  court  said:  "If  It  were  clear  that  the 
right  against  a  Joint  debtor  was  Intended  to 
be  preserred,  inasmo^  as  such  right  would 
not  be  preserved  if  the  document  were  held 
to  be  a  release,  the  proper  construction, 
where  this  was  sought  to  be  done,  was  that 
It  was  a  covenant  not  to  sue,  and  not  a  re- 
lease." Page  614.  The  same  rule  appears 
to  be  approved  In  the  following  cases,  among 
others :  Bell  v.  Pwry  &  Townaend,  43  Iowa, 
368;  Bloss  v.  Plymale  et  al..  3  W.  Va.  S93, 
100  Am.  Dec.  7&2;  Sloan  v.  Herrldc,  49  Vt 
327;  Matthews  v.  Chlcopee  Blanufacturlng 
Company,  8  Bob.  (N-  Y.)  711.  In  the  case 
last  cited  the  release  of  one  joint  wnmgdoer 
was  pleaded  as  a  defense  by  the  other.  The 
all^^  release  contained  a  reservation  simi- 
lar to  the  one  in  the  instrument  under,  con- 
sideration here.  The  court  said:  "It  Is 
plain  that  full  effect  cannot  be  given  to  all 
parts  of  such  an  Instrument  literally.  If  it 
Is  an  absolute  release,  it  is  a  satisfaction  of 
the  claim,  and  necessarily  discharges  the 
liability  of  any  oUier  person,  either  Jointly 
or  as  surety  therefor.  If  it  reserve  the  lia- 
bility of  that  other,  It  cannot  be  a  release. 
At  first  courts  were  Inclined  to  reject  the 
latter  reservation  as  repugnant  to  the  first, 
or  releasing  it;  but  subsoQuently,  on  the 
principle  of  attempting  to  reconcile  all  parts, 
so  as  to  . carry  out  the  apparent  object  of  the 
parties,  *at  res  magls  valeat.'  etc.,  they 
have  given  effect  to  the  words  of  present 
release  as  being  merely  executory  or  a  cove- 
nant. The  sole  ground  of  the  effect  of  a  re- 
lease to  one  of  several  Joint  contractors  or 
wrongdoers,  In  discha^lng'  all,  is  that  it 
was  in  presumption  of  law  a  satisfaction, 
and  wherevOT  the  release  was  in  such  a 
form,  or  accompanied  by  such  restrictions, 
as  to  repel  such  presumption.  It  did  not  nec- 
essarily dl8<Aarge  all."  This  opinion  was 
the  subject  of  much  Judicial  consideration 
in  New  York  and  other  states,  followed  in 
s<Hne  cases  and  rejected  In  others,  until  by 
the  dedslon  in  Gilbert  v.  Fbich,  supra,  It 
was  adopted  as  the  settled  rule  In  New  York. 

The  Court  of  .^peals  of  the  Eighth  Fed- 
eral Circuit  has  adopted  the  same  view.  The 
late  JvAge  Thayer,  In  Carey  v.  Bilby.  129 
Fed.  203.  68  0.  C.  A.  861,  said:  "We  are 
of  ophilOD  that  the  doctrine  enunciated  In 
the  cases  last  cited  is  supported  by  the  great- 
er weight  of  authority,  and  is  founded  upon 
the  better  reasons.  It  has  the  merit  of 
giving  effect  to  the  intention  of  the  party 
who  executes  snob  an  instmment  which 
staould  always  be  done  when  the  Intention  Is 
manifest  and  It  can .  be  given  effect  without 
violating  any  role  of  law,  morale  or  pub- 
lic policy.  Besides,  we  are  not  aware  of 
any  suflldent  reason  which  should  preclude 


a  person  who  has  sustained  an  Injury 
through  the  wrongful  act  of  several  peratMis 
from  agreeing  with  one  of  the  wrongdoers, 
who  desires  to  avoid  litigation,  to  acc^t 
such  sum  by  way  of  partial  compensation 
for  the  injury  as  he  may  be  willing  to  pay. 
and  to  dlscha:^  him  from  further  liability 
without  releasing  bis  cause  of  action  as 
against  the  other  wrongdoers.  The  law  fa- 
vors compromises  generally,  and  It  la  not 
perceived  that  an  arrangement  of  the  kind 
last  mentioned  should  be  regarded  with  dis- 
favor. The  release  which  was  read  in  evi- 
dence In  the  case  at  bar  plainly  shows  that 
the  sum  paid  by  Hysham  was  not  accepted 
by  the  plaintiffs  as  full  compensatloQ  for 
the  Injury  which  they  had  sustained,  that  it 
was  not  In  fact  full  compensation  for  the  in- 
jury, and  that  they  had  no  Intention  of  re- 
leiLSlc^  their  cause  of  action  as  against 
Carey.  Wliy,  then,  should  it  be  given  an 
effect  contrary  to  the  intent  of  the  one  who 
executed  It?  We  perceive  no  adequate  rea- 
son for  giving  it  such  effect,  and  accordingly 
agree  with  the  lower  court  that  it  did  not 
release  Carey." 

In  the  note  following  the  report  of  Abb  v. 
Northern  Pacific  By.  Co.,  supra.  In  92  Am. 
St  Rep.  882,  the  annotator  said:  "In  our 
(qilnton,  however,  the  intention  of  the  parties 
In  such  cases  should  be  given  effect,  and.  If 
the  iiutrument  releasing  one  Joint  tort-feasor 
expressly  reserves  the  right  to  pursue  the 
others,  it  Is  not  technically  a  release,  but  a 
covenant  not  to  sue,  and  they  are  not  dls- 
idiaif^ed.''  In  closing  a  note  upon  the  same 
case  in  68  L.  B,  A  307,  a  summary  Is  given 
in  which  it  is  said:  "But  In  releases  not 
under  seal  the  courts  are  coming  to  a  nmro 
reasonable  and  equitable  doctrine,  allowins 
the  intentions  of  the  parties  to  the  agree- 
ment to  regulate  the  extent  to  which  It  shall 
he  given  effect,  and  attempting  to  treat  It 
the  same  as  any  other  unsealed  contract  be- 
tween the  parties,  not  unlawful  in  itself,  and 
plain  and  express  in  Its  terms."  This  was 
the  rule  In  equity  In  the  earn  of  the  release 
of  one  of  two  or  more  Joint  obligors  upon 
contract  (Klrby  t.  Taylor,  6  Johns.  Ch.  [N. 
Y.]  242),  and  it  Is  now  made  tiie  role  by- 
statute  In  this  state  (Oen.  St  1001,  I  1194). 
In  Bell  T.  Peny  &  Townsend,  supra,  it  wns 
stated  tliat  the  foondstioa  of  the  rule  rests 
in  both  cases  on  the  Joint  liability  wbetho- 
arising  out  of  tort  or  contract;  and  ttals  is 
also  referred  to  In  tlie  Gilbert  Case  in  New 
York,  where  there  Is  a  similar  statute^  The 
court  said:  ''It  thus  appears  that  the  deci- 
sioiu  of  this  court  are  In  accord  witb  the 
English  rule  and  in,  harmony  with  onr  stat- 
ute in  referoice  to  Joint  debton." 

The  provlrtons  of  this  instmmoit;  aside 
from  the  clause  reserving  ftu  right  to  parsue 
those  not  expressly  released,  indicate  the 
same  Intontlon.  The  dause  acfcnowleddi^ 
satls&etlon  in  general  terms  oondodes  with 
the  words  "««alnst  ssid  Qompany  snd  said 
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^ohn  Kremer,"  whlcb  were  Improperly  used 
If  the  intention  was  to  release  all  the  d» 
fendants.  The  farther  dauee  releasing  an- 
other corporation,  not  a  party  to  the  srUt, 
was  also  nnnecessary  If  the  view  of  the  de- 
fendants IB  correct  When  we  consider  with 
these  clauses  the  express  reservation  with 
which  the  Instrument  closes,  the  intention 
not  to  release  any  of  the  defendants  except 
the  brewing  company  and  Kr^er  Is  clear. 
This  conclusion  Is  not  opposed  to  the  princi- 
ple decided  In  Westbrook  v.  Mlze,  supra. 
Tbe  facts  of  that  case  did  not  include  a  res- 
ervation such  as  this.  It  is  not  perceived 
how  the  defoidants,  who  were  not  parties  to 
the  fltlpniatlon,  can  Justly  complain  If  the 
plaintiff  Is  allowed  to  proceed  with  her  ac- 
tion against  tbem.  The  receipt  of  partial 
satisfaction  by  the  plaintiff  will  not  operate 
to  tbeir  prejudice.  Robertson  v.  Tramtfiell, 
37  Tex.  CiT.  App.  SS,  88  8.  W.  208;  Id..  98 
Tex.  Sd4,  83  8.  W.  1098. 

It  Is  not  necessary  to  decide  whether  the 
court  erred  In  passing  upcm  the  merits  of 
tbe  proposed  defense  upon  a  motion,  for  In 
any  event  the  motion  should  have  been  over- 
ruled for  tbe  reasons  already  stated. 

Tbe  Judgment  Is  reversed,  and  the  cause 
remanded  for  further  proceedings  In  accord- 
ance with  the  views  expressed  in  this  opin- 
ion. All  the  Jmtices  concurring. 


COATS  v.  FLETOHER  et  al. 

(Supreme  Court  of  Kansas.   Dec  12,  1908.) 

Error'  from  Court  of  Common  Pleas,  Wyan- 
dotte County;  William  G.  Holt,  Judge. 

Action  by  Helen  Coats  against  John  J.  Fletch- 
er and  otben.  Jodgment  for  defendants,  and 
plaintiff  brings  error.   Reversed  and  remanded. 

3.  M.  Mason  and  E.  E.  Ohesney,  for  plalntiEE 
in  error.  Haritlesa,  Crysler  &  HiBted  and  En- 
right  &  Screechfleld,  for  defendants  in  error. 

PER  CURIAH.  This  case  was  submitted 
vith  Carrie  Edens  v.  John  J.  Fletcher  et  al. 
(just  decided)  98  Pac.  784,  and  presents  the 
same  questions. 

For  the  reasons  given  in  the  opinion  in  that 
case,  the  judgment  is  reversed,  and  the  cause  re- 
manded. 


J.  I.  CASE  PLOW  WORKS  v.  PULSIFER. 

(Supreuie  Court  of  Kansae.   Dec  12,  1908.) 
1.  EviDEHCB  (t  244*)  —  Declabatioss  or 

AOENT— AniflSSIBIUTy. 

Tbe  declarations  and  admissions  made  b/ 
an  agent  of  a  corporation  are  competent  evi- 
dence against  the  corporation,  flist,  when  they 
relate  to  mattera  under  the  charge  of  such  agent 
and  in  respect  to  which  he  is  authorized  in  the 
usual  course  of  business  to  give  information ; 
and,  second,  when  they  are  made  while  the  agent 
is  acting  within  the  scope  of  his  authority,  end 
during  tbe  continuance  of  his  agency,  in  r^rd 
to  transactions  depending  at  the  time  they  are 
made. 

fEd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  91&-e86;  Dec  Dig.  |  244.*} 


2.  EviuEncs    <|   24i*)  —  DscLABATions  or 
Aonra— HEAUU.T  DviimioB. 

The  dedatatlims  of  an  agent  whldi  are  not 
within  the  first  claasiflcation,  and  which  relate' 
only  to  a  past  transaction,  ere  hearsay  and  in- 
admissible. 

lEd.  Note.— For  other  cases,  see  Evidence, 
Dec  Dig.  I  242.*] 

(Syllabus  by  tht  Court) 

Error  from  District  Court,  Cloud  County ; 
W.  T.  Dllkm.  Judge. 

Action  by  Cbe  J.  I.  Case  Plov  Works 
against  Park  B.  Pnlsifer,  trustee.  Judgment 
for  defendant  and  plaintiff  brings  error. 
Reversed  and  remanded. 

This  Is  an  action  of  replevin  brought  by  the 
J.  I.  Case  Plow  Wortcs  to  recover  tbe  pos- 
session of  certain  buggies,  wagons,  and  farm 
machinery.  The  property  had  been  shipped 
to  John.  0.  Strain  in  two  shipments — one  un- 
der date  of  Octobw  16,  1906,  the  other  under 
date  of  November  28,  1906.  The  Jury  return- 
ed a  verdict  in  favor  of  tbe  plaintiff  for  the 
property  shipped  October  16th,  and  In  favor 
of  the  defendant  for  the  property  lOiipped 
November  28th.  l%e  plaintiff  alleges  error, 
and  brings  the  case  here.  The  plaintiff  Is 
a  corporation  engaged  in  the  buslneps  of  sell- 
ing wagCHis,  buggies,  and  agricultural  Imple- 
ments at  wholesale,  with  its  home  office  at 
Racine,  Wis.,  and  principal  western  office 
at  Kansas  City.  Ho.  For  some  time  prior  to 
December  7,  1006,  Strain  was  a  retail  dealer 
at  Jamestown,  Ean.  On  August  28,  1906,  he 
entered  into  a  written  contract  with  the 
I^alntiff  for  the  purchase  of  agricultural 
implements.  October  13th  he  ordered  four 
buggies.  These  constituted  the  Shipment  for 
which  the  Jury  found  in  favor  of  the  plain- 
tiff. On  October  Slst  he  sent  in  another  or- 
der, and  the  goods  then  ordered,  together 
with  some  others  previously  ordered,  were 
shipped  November  28th,  and  were  the  prop- 
erty for  which  the  Jury  found  In  favor  of  the 
defendant.  The  plaintiff  claimed  that  the 
property  was  sold  upon  credit  based  upon 
representations  made  by  Strain  to  the  R.  O. 
Dun  Mercantile  Agency  August  24,  1905,  that 
he  was  worth  more  than  ?24,000  over  and 
atwve  his  debts,  exemptions,  and  liabilities, 
and  also  based  upon  representations  made 
October  31,  1006,  by  Strain  to  the  plaintiff 
company  through  its  traveling  salesman. 
Keener,  that  he  was  worth  more  than  $18,- 
000  over  and  above  his  debts,  exemptions, 
and  liabilities.  On  December  7,  1906,  being 
Insolvent,  Strain  made  a  trust  deed  of  all  of 
his  pr(H)erty  for  the  benefit  of  his  creditors 
to  Park  B.  Pulslfer,  the  defendant  In  this 
case.  December  12th  the  plaintiff  brought 
this  action.  Keener,  the  traveling  salesman 
for  the  plaintiff  company  for  a  number  of 
years  In  the  territory.  Including  Jamestown, 
who  had  obtained  the  financial  statement 
from  Strain  October  81,  1806,  was  In  J«mai- 
town  on  ISie  day  tbat  tbe  tirost  deed  was 


•For  oUmt  cans  see  sam*  topic  and  laetleD  NUHBBB  In  Dm.  *  An.  Digs.  IMT  to  Cmta,  ft  Rspcntsr  IniOezM 
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made  nnder  ordera  from  the  claim  d^art- 
ment  of  the  plaintiff  company  at  Racine  to 
collect  a  cbeck  from  Strain  for  (240  wiildi 
bad  been  protested  for  nonpayment  He  was 
In  the  habit  of  making  collections  for  the 
company  when  directed  to  do  so  In  his  ter- 
ritory. Just  prior  to  this,  he  had  been  In 
Jewell  City  for  the  plaintiff  to  adjust  a  claim 
that  it  bad  against  a  failing  concern  there. 
Willie  on  his  way  to  Jamestown  from  Jewell 
City,  he  met  Mr.  Bwayze,  a  travdlng  repre- 
sentative of  ParltQ  ft  Orendorff  Plow  Oom- 
^ny,  who  was  also  on  his  way  to  James- 
town to  protect  the  Interests  of  -his  company 
with  Strain.  Mr.  Bwayze  testified  In  regard 
to  a  conversation  with  Mr.  Keener  on  that  oc- 
casion as  follows:  "A.  I  cannot  state  just 
his  exact  words,  as  I  cannot  remember  Just 
wlrat  led  up  to  the  conversation.  I  was  on 
my  way  to  Jamestown  for  the  purpose  of 
looking  Into  this  matter,  and.  knowli^  the 
{^nditlon  of  Mr.  Strain,  I  called  Mr.  Keen- 
er'B  attratlon  to  the  fact,  or  possibly  be  did 
mine ;  but,  at  any  rate,  he  told  me  that  they 
bad  shipped  him  a  car  of  goods  just  a  few 
days  before,  and  Z  asked  him  If  it  whs  on  a 
contract.  He  said  he  was  not  sure  aboot 
that  I  told  him,  if  it  was  on  a  contract  be 
could  protect  himself  and  get  possession  at 
the  goods,  but,  If  they  came  into  possession 
of  Mr.  Strain,  It  locked  like  he  was  up  against 
it  As  near  as  I  can  remember,  tbe  qnes- 
tlon  of  credit  came  up,  and  -he  said  that  so 
long  as  Parlln  ft  Orendorff  and  otber  people 
were  selling  him  goods  that  his  credit  was 
all  right  and  that  they  were  willing  to  take 
their  chances  along  with  the  other  [>eopIe. 
He  further  said  that  bo  far  as  they  were 
concerned,  their  goods  were  held  nnder  the 
same  kind  of  a  contract  that  ours  were  held, 
and  which  we  call  a  'No.  2  contract'  or  com- 
mission contract  *  *  *  Q.  In  that  con- 
versation did  you  discuss  with  blm  the  fact 
that  for  weeks  and  months  Mr.  Strain  had 
been  In  a  falling  condition?  A.  Tee,  sir;  the 
subject  was  discussed.  Q.  What  did  be  eay 
In  regard  to  his  Idea  ef  Mr.  Strain's  condi- 
tion tor  a  few  months  twfore  tbe  failure? 
A.  I  cannot  exactly  give  his  Ifuiguage.  Q. 
State  the  8ubstauc&  A.  Only  that  he  was 
Icnown  to  be  for  some  time  in  a  bad  condi- 
tion." This  testimony  was  admitted  over  the 
objectfims  of  the  plaintiff,  and  its  admission 
la  alleged  as  error. 

C  0.  Coleman  and  F.  t.  Williams,  tor 
plaintiff  In  enror.  Vatk  B.  Pulslfer  and  C  L. 
Hunt,  for  defendant  in  error. 

BBNiSON,  J.  (after  stating  the  facts  as 
above).  The  declarations  and  admissions 
made  by  an  agrat  of  a  corporation  are  com- 
petent against  the  corporation  In  two  classes 
of  cases:  First  When  they  relate  to  matters 
under  the  <4iarge  of  such  agent  In  respect  to 
which  he  Is  authorized  in  tbe  usoal  course 
of  business  to  give  lnfommtl<Hi.  Abbott's 
Trial  Bvldew»  (2d  Bd.)  Ms  McGenneH  t. 


Adriatic  Mills,  116  Mass.  177.  As  corpora- 
tions can  only  act  through  their  agents,  tbe 
declaration  of  an  oflScer  or  agent  whose  du- 
ties authorize  him  thus  to  speak  for  the  prin- 
cipal are  treated  as  tbe  stat^ents  of  the 
principal.  2  Wbarton  oa  Evidence,  |  1177. 
Second.  Such  declarationa  are  admissible 
when  made  by  the  agent  "while  acting  with- 
in the  scope  of  his  authority  and  during  the 
continuance  of  his  agency  In  regard  to  trans- 
actions depending  at  the  time  th^  are  made." 
1  Elliott  on  Evidence,  |  2S2 ;  2  Wlgmore  on 
Evidence,  I  1078.  Tbe  declarations  of  an 
agent  wbldi  are  not  within  tbe  first  classi- 
fication, and  wblch  relate  only  to  a  past 
transaction,  aro  hearsay  and  inadmissible. 
Dodge  V.  Childs,  38  San.  626,  16  Pac.  815; 
Boblns  V.  Murdock,  69  Kan.  596,  77  Pac.  596 ; 
A.  T.  ft  S.  F.  Bid.  Oo.  T.  WllklUBon,  55  Kan. 
83,  89  Pac.  1043;  Railroad  Oo.  v.  Oaborm 
68  Kan.  768,  01  Pac.  286.  "It  is  elementaiy- 
law  that  to  bind  his  principal,  the  declara- 
tions of  an  agent  must  be  contemporaneous 
with  the  event  in  question,  nmst  be  made  in 
the  transaction  of  the  business  committed 
to  his  cbarge,  and  as  a  part  of  it  and  must 
be  calculated  to  nnfold  Its  nature^  and  to 
illustrate  and  explain  Its  character,  so  that 
acts  and  declairatlons  combine  and  harmon- 
ize to  form  one  transaction."  Ballroad  Co. 
T.  Buries  (Kan.)  96  Pac.  950. 

The  genial  duties  of  the  agent  Keener 
were  that  of  a  trav^tng  salesman.  Inciden- 
tally he  made  collections  within  his  territory 
when  directed  by  his  company  to  do  so ;  and 
it  appears  that  he  had  by  direction  of  the 
Kansas  City  manager  obtained  a  property 
statement  from  Mr.  Strain  after  one  of  the 
orders  had  been  received,  and  forwarded  it 
to  the  Kansas  City  office  when  the  manager 
whose  duty  it  was  to  pass  upon  credits  acted 
upon  It  and  accepted  the  order.  It  also  ap- 
pears that  he  had  for  several  years  sold 
goods  for  tbe  plaintiff  company  to  Mr.  Strain, 
and  had  obtained  one  of  the  orders  filled  In 
the  shipment  of  November  28th.  When  the 
conversation  with  Swayze  took  place,  Mr. 
Keener  was  traveling  from  Jewell  City, 
where  he  had  been  making  a  collection  for  the 
company,  to  Jamestown  for  tbe  purpose  of 
collecting  a  protested  check  given  by  Mr. 
Strain  and  forwarded  to  Mr.  Keener  for  that 
purpose  from  tbe  plaintiff's  office  at  Racine. 
He  had  provtously  obtained  the  pn^>«ty 
statement  to  enable  the  manager  to  act  upon 
the  order.  That  transaction  had  been  fully 
clewed,  and  was  no  longer  pending  when  this 
conversation  took  place.  It  Is  true  that  be 
was  on  his  way  to  see  Strain  about  a  pro- 
tested check.  It  is  also  true  that  when  he 
reached  Jamestown,  he  undertook  to  adjust 
the  matter  out  of  which  this  action  arose. 
He  was  engaged  In  business  for  the  company, 
but  he  was  not  engaged  In  the  particular 
business  referred  to  In  the  conversation  with 
Swayze,  and  as  to  that  his  statements  were 
a  narrative  of  a  past  transaction  or  of  knowl- 
edge gained  in  a  past  tranBactlon.  **It  moat 
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be  remembered,"  says  Qreenleaf,  "tbat  the 
admission  of  the  agent  cannot  always  be  as- 
similated to  the  admission  of  the  principal. 
Tbe  party's  own  admission,  whenerer  made, 
may  be  given  in  evidence  against  blm;  bnt 
the  admission  or  declaration  of  his  agent 
binds  blm  only  when  made  during  the  con- 
tinuance of  the  agency  in  regard  to  a  trans- 
action then  depending  et  dum  fervet  opus." 
1  Greenleaf  on  Evidence  (16tb  Ed.)  $  118; 
Mechem  on  Agency,  I  714.  It  cannot  be 
claimed  that  Mr.  Keener'a  duties  were  such 
that  his  statements  should  be  considered  as 
those  of  the  principal,  as  might  be  in  tbe 
case  of  a  superintendent  with  refereice  to 
matters  within  his  department,  for  hts  gen- 
eral duties  were  those  of  salesman.  The  ex- 
tension of  credit  within  his  territory  was  a 
dnty  resting  npon  the  manager  at  Kansas 
City,  and  certainly  Mr.  Keener  was  not  au- 
thorized to  make  any  statements  concerning 
tbat  matter  relating  to  transactions  then 
closed.  It  ts  equally  clear  that,  while  malc- 
Ing  such  statements,  be  was  not  acting  with- 
in the  scope  of  his  authority  with  regard  to 
matte's  then  pending.  "An  act  done  by  an 
agent  cannot  be  varied,  qualified,  or  explain- 
ed, either  by  his  declarations,  which  amount 
to  no  more  than  a  mere  narrative  of  a  past 
occurrence,  or  by  an  Isolated  ctmversatlon 
beld,  or  an  Isolated  act  done  at  a  later  pe- 
riod." Vlcksburg  &  Meridian  Rallr'd  v.  O'Bri- 
en, 119  n.  8.  99,  lOS,  7  Sup.  Ct  118,  30  Ll 
Ed.  299. 

It  Is  argned  by  the  plaintiff  that  he  obtain- 
ed knowledge  of  Mr.  Strain's  condition  at  the 
time  be  took  the  property  statement,  and 
that  the  knowledge  so  obtained  was  the 
knowledge  of  tbe  principal.  If  tbls  should  be 
conceded,  still  it  does  not  follow  that  bla 
statements  made  afterwards  would  be  compe- 
tent evidence.  There  was  no  evidence  that 
Mr.  Keener  had  obtained  such  knowledge  as 
claimed  except  tbe  admissions  so  testified  to. 
In  Elliott  on  Evidence  It  Is  said:  "There  are 
also  many  authorities  which  hold  tbat  the 
admissions  of  a  general  agent  may  be  receiv- 
ed as  against  tbe  principal,  even  though  they 
relate  to  a  past  transaction,  but  most  of  tbe 
decisions  to  this  effect  are  based  upon  facts 
showing  that  such  admissions  are  really  part 
of  the  res  gestee,  or  upon  tbe  theory  tbat  the 
agent,  by  his  employment  or  contract,  was 
either  expressly  or  Impliedly  given  authority 
to  make  sncfa  admissions,  and  there  are  an 
almost  equal  number  of  decisions  to  tbe  ef- 
fect that  the  declarations  of  a  general  agent 
made  after  a  transaction  Is  entirely  ended  are 
not  ordinarily  admissible  against  the  prin- 
cipal." 1  EUlott  on  Evidence,  S  252.  It  will 
be  seen  by  reference  to  the  authorities  dted 
and  many  others  to  tbe  same  Import,  that 
the  conveTBatlon  of  Mr.  Keener  witli  Swayze 


was  errmieously  admitted.  The  plaintiff  also 
complains  of  the  ruling  of  the  court  In  ad- 
mitting testimony  concerning  the  following 
transaction:  After  tbe  trust  deed  was  made, 
and  on  the  same  day,  Mr.  Keener,  the  agent. 
Induced  Mr.  Strain  to  sign  a  conslgnmrat 
contract,  purporting  to  show  that  the  goods 
in  question  were  held  for  sale  on  commission 
as  the  property  of  the  plaintiff,  which  was 
not  true.  The  paper  so  obtained  was  never 
sent  to  the  plaintiff,  and  never  came  to  Its 
knowledge  until  after  the  suit  was  brought, 
and  the  plaintiff  never  claimed,  and  does  not 
claim,  any  rights  under  It.  It  cannot  be 
treated  as  the  act  of  the  plaintiff,  for  it  nei- 
ther authorized  it,  knew  of  its  existence, 
or  ratified  it.  It  was  the  unauthorized  act  of 
the  agent,  and  tbe  court  rightly,  beld  that  it 
did  not  estop  the  plaintiff  from  maintaining 
the  action  upcm  tbe  theory  npon  which  It 
was  brought,  namely,  that  the  goods  were  ob- 
tained fraudulently.  Tne  contention  of  tbe 
defendant  Is  that  this  act  of  the  agent  was 
iDconsistent  with  the  claim  of  a  right  to  re- 
scind the  sale  for  fraud,  and  evinced  n  pur- 
pose to  claim  tbe  goods  upon  a  dlf-.>reiit 
ground.  The  court  Instructed  the  Jury  that 
this  attempt  of  the  agent  to  substitute  an- 
other contract  did  not  amount  In  law  to  a 
rec(^itlon  of  the  original  sale  as  valid,  and 
did  not  estop  the  plaintiff  from  prosecuting 
Its  action,  but  tbat  the  jury  might  consider 
the  evidence  concerning  It  with  tbe  other  cir- 
cumstances proven  for  the  purpose  of  de- 
termining whether  the  plaintiff  did,  after  ob- 
taining knowledge  of  tbe  financial  condition 
of  Strain,  take  any  action  or  do  anything 
which  recognized  the  validity  of  the  sale. 
Thus  the  court  authorized  the  jury  to  con- 
sider this  action  of  the  agent  in  endeavoring 
to  substitute  another  contract  as  some  evi- 
dence of  a  recognition  of  the  validity  of  tbe 
original  sale.  This  would  have  been  true  If 
any  evidence  had  been  given  tending  to  show 
tbat  the  plaintiff  had  In  any  manner  author- 
ized or  ratified  the  transaction.  In  the  at>- 
sence  of  any  evidence  of  such  authorization 
or  ratification,  tbe  luBtructlon  was  erroneous, 
and  an  instruction  requested  by  the  plaintiff 
that  tbe  taking  of  such  Instrument  by  the 
agent  should  not  be  considered  by  the  Jury 
was  proper.  The  evidence  of  this  attempt  to 
change  the  contract  was  objected  to  when 
offered,  but  the  court  could  not  at  tbat  time 
determine  whether  evidrace  would  be  offered 
tending  to  connect  the  plaintiff  with  It 
When  the  evidence  closed,  and  it  appeared 
that  this  authority  was  lacking,  the  Instruc- 
tion requested  or  one  of  similar  Import  should 
have  been  given. 

Because  of  the  errors  herein  referred  to, 
the  Judgment  is  reversed,  and  the  case  re- 
manded for  further  proceedings. 
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8TBFHBNS  r.  BOABD  OF  GOM*BS  OF 

LABETPFB  OOUNTT. 
(Sapreme  Ckrart  of  Kansas.   Dec  12,  lOOS.) 

1.  Statutes  (|  283*)— Snbollhent— Gonci:.it- 

SITRRB88. 

An  enrolled  statute  imports  absolDte  verity 
and  is  conclusiTe  eridence  of  the  passage  of  the 
act  and  of  its  validity,  unless  the  journals  of 
the  Lesislatun  show  affirmatively,  clearly,  con- 
clusively, and  beyond  all  doubt  that  the  act  was 
not  passed  reirularly  and  legally,  and  this  rale 
applies  to  the  title  as  well  as  to  the  body  of  the 
act.  State  v.  Andrews,  04  Kan.  474.  67  Pae. 
870. 

[Bd.  Note.— For  other  eases,  see  Statutes, 
Cent  Diff.  I  884;  Dec.  DfgTiZSS.*] 

2.  Statutes  (|  283*)— Enboluceotv-Conolu- 
biteness. 

Where  the  Jonmals  of  the  LegisIatDre  are 
saU-contradictoiy,  and,  reasonably  construed  to- 
gether, indicate  that  the  title  of  a  bill  was  the 
same  when  adopted  by  each  branch  of  the  I^eg- 
islatnre  as  it  appears  In  the  enrolled  bill,  the 
presumption  in  favor  of  the  aocuracj  of  the  en- 
rolled bill  la  sustained. 

[Bd.  Note.— For  otiiei  eaees,  see  Statntea, 
Gent  Dig.  |  884;  Dee.  DIsT^*] 

8.  Statutes  (|  28*)— Pauaoi  of  Bills— Skit - 
ATE  Bulbs. 

Where  a  bill  orisinatlng  in  the  Senate  Is 
passed  thereby,  and,  m  due  course,  Is  amended 
and  passed  by  the  Honse  and  the  Senate  non- 
concurs in  the  amendments,  and  the  bill  goes  to 
a  joint  conference  committee,  which  agrees  upon 
an  amended  bill,  and  reports  the  same  to  the 
Senate,  which  adopts  the  report  by  an  aye  and 
nay  vote  and  by  a  constitutional  majority,  the 
bill  Is  legally  passed  by  the  Senate  In  accordance 
with  rule  39  adopted  thereby  for  the  session  of 
1903. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Gent  Dig.  i  26;  Dec.  Dig.  S  23.*] 

4.  Statutes  (9  07*)— Qenebal  and  Speoiai. 

Acts— GONSTXTUTIONALTTT. 

The  amendment  adopted  at  the  general  elec- 
tion of  1906  to  Section  17,  art  2,  Const  Kan., 
Is  not  retroactive  in  effect 

[EM.  Note.— For  other  cases,  see  Statates, 
Cent  Dig.  I  69;  Dec  Dig.  |  07.*] 

(Syllabus  by  the  Court.) 

Brror  from  District  Court,  Labette  Conn- 
ty\  Elmer  G.  Clark.  Judge. 

Action  William  Stqthens  against  the 
Board  of  Goimt7  Commissioners  ot  Labette 
county.  Judgment  for  defendant,  end  plaln- 
tlir  brings  error.  Bevoned  and  remanded, 
with  Instructions  to  render  judgment  for 
plaintiff. 

This  case  was  submitted  to  the  court  be- 
low upon  the  following  agreed  statement  of 
facts:  "It  is  hereby  stipulated  and  agreed 
by  and  between  plaintiff  and  def^dant, 
through  their  respective  counsel,  that  the 
above-entitled  cause  and  the  reflective  rights 
of  plalntltr  and  defendant  shall  be  determin- 
ed and  Judgment  entered  upon  the  following 
agreed  facts:  The  county  of  Labette  has 
been  for  years,  and  now  is,  a  duly  and  legal- 
ly organized  county  of  the  state  of  Kansas; 
that  said  county  during  the  period  of  Its 
organization  has  had,  and  now  has,  a  duly 
niid  l^rally  elected,  qnallfled,  and  acting 


board  of  conntr  eommlsslonen ;  that  during 
the  years  1903  and  1904  plaintiff  was  the 
duly  elected,  qualified,  and  acting  r^ilster  ot 
deeds  of  said  county  ot  labette ;  that  during 
the  year  1903  plaintiff  as  soch  register  of 
deeds,  upon  demand  of  defoidan^  ptM  into 
the  county  treasury  of  said  county  of  La- 
bette, under  protest,  the  sam  of  $601.28: 
that  during  the  year  1904  plaintiff  as  such 
register  at  deeds,  in  like  manner,  paid  into 
said  county  treasury  the  stmi  of  $800;  that 
said  sums  each  r^resoit  fees  duly  and  legal- 
ly collected  idainttff,  aa  sudi  relate  ot 
deeds,  in  excess  ot  the  salary  by  law  allow- 
ed to  plaintiff  as  register  of  deeds,  tor  the 
reqpectlTe  years  1908  and  1904;  tiiat  the 
necessary  deputy  hire  in  the  office  of  the  reg- 
ister of  deeds  of  said  county  of  Labette,  tor 
the  years  1903  and  1904,  was  equal  to  or  in 
excess  of  said  sums,  respectlvdy;  that  the 
only  issue  In  controversy  between  the  parties 
to  this  action,  and  the  only  matter  for  de- 
termination by  the  court  In  this  action,  is 
the  validity  of  chapter  247,  p.  418.  Laws 
Kan.  1908,  in  so  far  as  It  affects  the  salary 
and  d^uty  hire  of  the  roister  of  deeds  of 
Labette  county,  Kan. ;  that  If  uid  chapter 
247  Is  valid,  plaintiff  should  recover  of  de- 
fendant the  sum  of  $1,421.23,  and  costs ;  that 
if  said  chapter  247  is  invalid,  defendant 
should  recover  of  plaintiff  Its  costs.  [Sig- 
natures.]" To  this  agreed  statement  are  ap- 
pended  copies  of  the  Journals  of  the  Senate 
and  House,  etc..  which,  being  lengthy,  are 
here  omitted,  but  are  stated  in  effect  in  the 
opinion. 

W.  D.  AOElnaon,  fiv  plaintiff  In  error.  C 
B.  Pile,  W.  B.  OlasB^  and  B.  L.  Burton,  tor 
defoidant  in  errw. 

SMITH,  J.  (after  stating  the  facts  as 
above).  As  will  appear  from  the  agieed 
statement  of  tacts,  the  cmly  question  pre- 
sented to  the  court  was  the  validity  of  chap- 
ter 247,  p.  418,  Laws  1903.  In  so  far  as  it 
affects  the  salary  and  deputy  hire  of  the  re;;- 
Ister  of  deeds  of  Labette  county.  It  Is  said 
in  one  of  the  briefs  that  the  court  based  its 
decision,  which  is  adverse  to  the  register 
of  deeds,  on  the  ground  that  the  act  which 
was  passed  under  the  -Jtle  of  Senate  Bill  Na 
479  bad  not  been  legally  enacted,  for  the  rea- 
son that  the  adoption  of  the  report  ot  the 
conference  committee  by  the  yea  and  nay 
vote  of  a  constitutional  majorl^  of  the  Sen- 
ate and  of  the  House  did  not  constltnte  a 
final  passage  of  the  bill.  In  accordance  with 
various  decisions  of  this  court  it  Is  said  in 
State  V.  Andrews,  64  Kan.  474,  67  Pac.  870: 
"An  enrolled  statute  Imports  absolute  rerlty. 
and  Is  conclusive  evidence  of  tiie  passage  of 
the  act  and  of  its  validity,  unless  the  Jour- 
nals of  the  Legislature  show  affirmatively, 
clearly,  conclusively,  and  beyond  all  doubt 
that  the  act  was  not  passed  regularly  and- 


•For  otlisr  cases  sas  same  topic  snfl  ucUoa  NUHBBR  la  Dec  *  Am.  Digs.  1907  to  date,  A  Repoitir  Indev-a 
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l^ally.  and  this  rale  applies  to  the  title  at 
well  aa  to  the  body  of  the  act"  As  the  pob- 
llsbed  act,  which  1b  by  law  made  evidence 
of  the  enrolled  bill,  appears  regular  upon  Its 
face  and  applicable  to  Labette  county,  the 
burden  of  Impeaching  its  at^llcabtUty  there> 
to  rested  upon  the  defendant.  Hence  we 
shall  consider  all  the  objections  to  the  ralld- 
Ity  of  the  act  urged  1^  the  defendant  which 
are  embraced  In  the  evidence  offered  below, 
and  shall  not  confine  onr  review  to  the  par- 
ticular objection  upon  which  it  is  said  the 
decision  of  the  court  was  based. 

Among  the  formal  requirements  prescribed 
by  artide  2  of  onr  State  Ck>nBtltation  are  the 
following:  "Sec.  20.  The  enacting  clause  of 
all  laws  sbaU  be  'Be  It  enacted  by  the  Legis- 
lature of  the  state  of  Kansas' ;  and  no  law 
shall  be  enacted  except  by  bill."  A  part  of 
section  16  reads:  •  •  No  bill  shaU 
contain  more  than  one  subject,  which  shall 
be  clearly  expressed  in  its  tlUe.  •  *  • 
The  bill  in  qnestlon  was  first  introduced  by 
Senator  Fnltim  as  Senate  Bill  No.  479.  By 
Its  title  It  related  to  11  counties ;  -  the  county 
of  Labette  not  being  Included.  It  was  passed 
by  the  Senate  and  sent  to  the  House,  where, 
on  motion  of  Mr.  King,  it  was  substituted  for 
House  BUI  No.  696,  and  the  latter  bill  was 
stricken  from  the  calendar.  By  regular 
course  of  procedure  and  by  unanimous  con- 
sent, the  bill  was  then  amended  In  the  House 
by  striking  out  all  after  the  oiactli^  clause 
and  by  inserting,  in  lieu  of  the  portion  strlck- 
en  oot,  and,  as  the  journal  inferentlally 
shows,  without  any  title,  a  Mil  consisting  of 
two  sections  which  are  in  the  same  words  as 
sections  1,  2.  c.  247,  pp.  418.  41»,  Laws  1903, 
Section  1  as  In  the  published  bill  relates  to 
the  registers  of  deeds  of  14  counties,  indnd- 
ing  Labette  county.  Upon  the  question  shall 
the  bill  pass,  the  roll  call  showed  ayes  73, 
nays  0,  absent  not  voting  52.  It  appears  that 
the  bin  was  declared  passed  and  the  title  was 
agreed  to.  and  tiie  journal  recites  the  title  as 
follows:  "An  act  providing  for  the  ai^Uca- 
tion  of  the  excess  fees  of  the  register  of 
deeds  In  the  counties  of  Clay,  Cherokee, 
Brown,  Marshall,  Pottawatomie,  Waubaunsee, 
Atchison,  Geary,  Anderson,  Chase  and  Shaw- 
nee." This  Is  the  exact  title  of  original  Sen- 
ate Bin  No.  479  which  the  House  had  Jnst 
before  the  substitution  stricken  out,  and 
there  Is  no  record  of  any  motion  or  proceed- 
ing relating  to  a  title  to  the  bill.  In  due 
course  of  business  thereafter  the  House  re- 
turned the  bill  as  amended  to  the  Senate, 
and  it  was  announced  under  the  exact  title, 
including  Labette  county,  appearing  In  chap- 
ter 247,  p.  418,  Laws  1903.  The  Senate  there- 
after nonconcnrred  in  the  amendment,  and 
asked  for  a  conference  committee,  and  the 
House  and  Senate  each  appointed  members 
of  such  committee.  The  conference  commit- 
tee met  and  agreed  on  a  report  which  was 
made  to  and  adopted  by  both  the  Senate 
and  the  House  by  yea  and  nay  vote  and  by  a 
coDstitnttonal  majority.    In  this  conference 


report  Senate  Bill  No.  479,  which  was  under 
consideration,  was  referred  to  by  Its  original 
title  which  had  been  stricken  out  by  the  ac- 
tion of  the  House.  Amendments  were,  how- 
ever, recommended  in  the  report  to  strike 
out  of  the  title  the  words.  "Ottawa.  Bourbon, 
and  Cherokee"  and  that  the  same  words  be 
stricken  out  wherever  found  In  section  1. 
The  Senate  and  House  each  adopted  this  re- 
port by  a  yea  and  nay  vote  and  by  a  con- 
stitutional majority.  This  was  the  last  step 
In  the  enactment  of  the  bill  except  the  ap- 
proval thereof  by  the  Governor.  It  was  ap- 
proved under  the  enrolled  title. 

Whenever  the  bill  at  the  various  steps  of 
its  progress  was  referred  to,  except  when  It 
was  sent  h&dk.  from  the  House  to  the  Senate, 
It  was  referred  to  under  the  original  title  of 
Senate  BUI  No.  479.  Now.  If  that  really  was 
the  title  of  the  bill  when  It  came  to  the  con- 
ference committee,  the  words  "Ottawa,  Bonr- 
bon,  and  Cowley,"  were  not  In  the  title  to  be 
stricken  out  In  fact,  neither  those  words 
nor  the  word  "Cherokee"  were  strl<&ra  out 
of  the  title  or  body  of  the  act  as  published 
in  chapter  247,  p.  418,  Utws  1903.  But  those 
words  were  in  the  title  If  there  was  a  title 
enacted  to  correspond  with  section  1  at  the 
time  the  bUl  was  amended  in  the  bouse;  also 
it  must  be  said  the  title  must  have  been  as 
it  appears  In  the  enrolled  bUl  at  the  time  the 
biU  went  to  the  conference  committee  or  the 
action  of  that  committee,  and  the  action  of 
the  House  and  Senate  on  Its  report  Is  unln- 
tdliglble.  It  does  not  seem  reasonable  to 
suppose  that  at  the  time  the  House  struck 
out  aU  of  Senate  Bill  No.  479,  except  the  en- 
acting dause.  that  it  passed  a  bill  without 
any  title  or  with  the  title  which  had  Just 
been  stricken  out,  and  which,  if  redacted, 
would  Invalidate  some  of  the  provisions  of 
the  amended  blU.  It  seems  more  reasonable 
to  suppose  that  the.Honse  at  that  time  adopt- 
ed a  title  In  constmance  with  the  body  of  the 
bin,  eqtecially  in  those  matters  In  which  the 
House  was  amending  the  blU,  and  to  suppose 
that  the  clerks,  In  recording  the  title  agreed 
to,  made  the  mistake  of  copying  the  original 
title  Instead  of  the  amended  title.  This  sup- 
position is  also  borne  out  by  the  fact  that  the 
House  messaged  the  blU  back  to  the  Senate 
nnder  the  amended  title  and  by  the  action  of 
the  conference  committee  which  evidently 
had  before  It  a  bill  with  a  title  which  was 
In  consonance  with  section  1  of  the  act  as 
published  in  chapter  247,  p.  418,  Laws  1903. 
At  least,  we  cannot  say  that  the  "journals  of 
the  Legislature  show  affirmatively,  clearly, 
conclusively  and  beyond  a  doubt  that  this 
supposed  courae  of  procedure  which  would 
have  made  the  act  valid  as  to  Labette  coun- 
ty" was  not  foUowed.  In  State  ex  rel.  v. 
Francis,  Treas.,  26  Kan.  724,  it  is  said: 
"  •  •  *  If  there  Is  any  room  to  doubt  as 
to  what  the  journals  of  the  Legislature  show, 
if  they  are  merely  silent  or  ambiguous,  or  If 
it  is  possible  to  explain  them  upon  the  hypo- 
tbesis  that  the  enrolled  statute  is  correct  and 
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TftllO,  tbea  It  18  duty  of  the  courts  to 
bold  tliat  the  ennriled  ■tatnte  Is  TalM. 
*****  We  think  the  mere  at»»ice  of  any 
ttHe  to  the  bill  as  flrst  am^ded  and  passed 
by  tbB  House  does  not  concItiBlTely  that 
no  title  was  ^acted.  AUut,  It  Is  possible  to 
explain  as  error  the  recital  of  the  title  as 
thai  Bj^roved  by  the  Hoosa  It  was  in  com- 
plete  dlssmance  wltii  the  body  of  tbe  act  and 
with  the  evident  tlUe  to  which  the  conference 
committee  recommended  amendments,  which 
amendments  were  reported  to  and  adopted  by 
the  Honse  and  tbe  Senate.  Tbe  assnmption 
of  error  is  also  strengthened  by  the  fact  that 
the  tlUe  ot  the  act  when  approved  by  the 
Governor  was  Just  as  shonld  be  anticipated 
from  all  the  clrcnnutancee,  even  wlthoot  the 
enroUed  blU. 

▲gain,  It  18  contended  that  the  bill  wm  not 
legale  passed  by  the  Senate  after  It  had  been 
amended  In  the  House;  The  bill,  as  before 
said,  was  Introduced  and  first  passed  in  tbe 
Senate  In  the  manner  provided  by  Section 
article  2,  Const  Kan.  It  went  to  the  House, 
was  amended,  and  passed  In  like  manner. 
Uprai  the  return  of  the  bill,  the  Senate  non- 
concurred  In  tbe  amoidments  thereto,  but  Im- 
mediately asked  for  a  Joint  conference  and 
appointed  Its  members  of  such  committee. 
Tbe  House  acceded  and  appointed  its  mem- 
bers of  the  ctanmlttee.  The  committee 
agreed  upon  a  bDI  substantially  like  the  orig- 
inal bill,  exe^  that  "Cherokee"  was  strick- 
en out  of  the  title  and  body  thereof,  and  "La- 
bette* was  Inserted  therein.  It  is  adndtted 
that  the  House  legally  adopted  ttie  bill  there- 
after. 

It  Is  contended,  however,  that  the  Senate 
in  adopting  the  r^;Hnrt  of  the  conference  com- 
mittee by  a  yea  and  nay  vote  and  by  a  eon- 
stitntlmal  majority  did  not  pass  the  bill. 
The  argument  Is  too  technical.  Rule  89  of 
the  Senate,  whldi  Is  In  accord  with  usnal 
practice  of  parliamentary  bodies,  leaves  little 
room  for  argument.  It  reads:  "Rule  30.  A 
vote  to  concur  In  House  amendments  to  a 
Senate  Bill  or  a  vote  to  adopt  the  report  of 
a  eonference  committee  shall  be  considered 
the  final  passage  of  a  bill  and  shall  be  taken 
by  the  yeas  and  nays  and  mtered  on  the 
Journal.**  8.  J.  1901,  82.  That  the  names 
of  tbe  counties  which  the  conference  commit- 
tee agreed  should  be  striciken  from  the  title 
and  body  of  tbe  bill  were  not  physically 
stricken  out  before  tbe  bill  vras  submitted  to 
tbe  Governor  for  approval  and  before  the 
publication  of  the  law  we  do  not  regard  as 
fatal  to  the  validity  of  the  law  as  to  tbe  oth- 
er counties,  Tbe  Governor  did  approve  tbe 
bill  as  It  related  to  Labette  and  oUier  coun- 
ties whose  names  were  not  stridcen  out  by 
the  amoided  bill  reported  by  the  conference 
committee  and  adopted  by  the  Senate  and 
Honse.  Whether  the  law  Is  valid  as  to  the 
other  counties  is  not  for  our  determination  In 
this  case. 


Finally,  It  Is  said  the  law,  If  otherwlm 
valid,  Is  special,  and  that  a  general  law  could 
have  been  made  of  uniform  application 
throughout  the  state,  and  that  the  act  is  re- 
pugnant to  section  17,  art  2,  Ccmst  Tbe 
enactment  of  tbe  law  being  prior  to  the  adop- 
tion in  1906  (Laws  1907,  p.  654)  of  the  amend- 
ment to  that  section  (Laws  1905,  p.  OOT,  c. 
648),  the  question  whether  a  general  law 
could  be  made  applicable  rested  with  the 
Legislature,  and  the  enactment  of  a  special 
law  by  the  Lei^ature  was  by  the  uniform 
declslims  of  this  court  a  final  determination 
of  that  question.  We  are  satisfied  with  the 
decision  In  Anderson  r.  Board  of  County 
Oom'rs  (Kan.)  96  Fae.  fiSS,  and  that  decision 
by  parity  of  reasimlng  disposes  of  tbia  ques- 
tion.  The  amendment  Is  not  retroactive. 

The  Judgment  Is  reversed,  and  tiie  case  Is 
remanded,  with  instructttms  to  render  Judg- 
ment In  favor  of  tin  plaintiff  iip(m  tbe  agreed 
facts. 


MANKBR  et  al.  v.  TOUGH. 
(Supreme  Court  ot  Kansas.   Dea  12,  190S.) 

1.  Bbokebs  (§  14*)— Attthobitt  Confbbbed. 

An  Af^nt  employed  to  tell  real  eatate.  and 
not  authorised  to  execute  a  contract  at  sale  or 
to  execute  an  inBtmment  of  conveyanoet  is  only 
an  Rg&it  to  find  a  boyer. 

[JSd,  Note.— For  other  esaas,  see  Brafcers^ 
Cent  Dig.  I  18;  Dee  Dir  I  14.*] 

2.  Joint  Advemtubm  (8  1*)  —  DisrrwacriSHED 
FBou  Othdb  Relations— Aokhct  Conthact. 

A  contract  between  a  real  estate  acent  and 
a  landowner  that,  if  the  agent  should  find  a 
purchaser  for  the  land,  he  should  have,  as  com- 
p«i8&tion  for  Us  services,  the  amoant  the  land 
shonld  sell  for  above  a  certain  price.  Is  an  agen- 
cy  contract,  and  not  a  joint  adventure. 

[Ed.  Note.— For  other  cases,  see  Joint  Adveur 
tures,  Dec.  Dig.  8  1.*] 

5.  Bbokebb  Q  42*)— Lioehses— Pebsons  Lja- 

BLE. 

Where,  under  the  statute  which  authorizes 
cities  of  the  third  class  to  Impose  a  license  tax 
upon  "real  estate  agents,"  the  council  of  such 
a  city  enacts  an  ordinance  imposing  a  license 
tax  upon  the  business  ot  "real  estate.**  and  a 
real  estate  a^^nt  thereafter  continnee  to  conduct 
bis  business  within  said  city  without  a  license, 
and  in  such  business  makes  a  contract  to  find  a 
buyer  of  real  estate  for  a  compensation,  sndi 
ordinance  does  not  wider  the  contract  illegal 
a^d  void. 

[Ed.  Note.— For  other  cases,  see  Brcters, 
Cent.  Dig.  g  43 ;  Dec.  Dig.  {  42.*] 

4.  Municipal  Corfobations  (f  120*)— Obdi- 

NANCES— Con  STBUCnON. 

Tn  a  civil  action  to  which  the  dty  Is  not  a 
party,  where  a  breach  of  such  ordinance  is  In- 
voked for  the  puipose  ot  avoiding  a  contract 
between  the  parties,  the  ordinance  will  be  strict- 
ly construed. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dee.  T)ig.  |  120.*] 

6.  Appeal  and  Ebbob  (J  9Tr3_~^*'™''~ 
Discretion  op  Cottbt— New  Tbial. 

The  allowance  or  d«Lial  of  a  motion  for  a 
new  trial,  filed  after  a  general  verdict  In  a  dis- 
trict court,  is  lancel;  a  matter  of  Judicial  dis- 
cretion as  to  the  findings  of  fact  and  tbe  weight 


•For  other  cases  see  uma  topic  and  section  NUMB£B  la  Dec.  ft  Am.  Digs.  1M7  to  data,  ft  Rapertw  Isdcu 
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of  •ndenee  luTOlTed  la  die  nrdiet ;  bat  alleged 
errors  of  law  occnninf  opMi  the  trial  are  not 
matten  ta  discretion,  ana  an  fully  labject  to 
review  in  this  coart 

[Ed,  Note.— For  otber  cases,  see  Appeal  and 
Error,  Cent  T>ig.  U  8860-3865;  Dec  Dig.  8 

vn.*i 

(Syllabni  hy  the  Gonrt.) 

Error  from  District  Coart,  Scott  County; 
Charles  E.  Lobdell,  Judge. 

Action  by  W.  S.  Hanker  and  others  against 
Tj.  M.  Tongh.  There  was  a  verdict  for  plain- 
tiffs, and  from  an  order  granting  a  new  trial, 
they  bring  error.  Reversed  and  remanded, 
with  Instmctlrau, 

The  defendant  in  error  enqtlt^ed  the  idaln- 
tlfl  firm  of  real  estate  agents  to  sell  a  lai^ 
tract  of  land  tor  talm,  and  contracted  to  pay 
tbem  for  their  services  therein  the  amount 
for  which  the  land  was  sold  In  excess  of  $6 
per  acre.  The  ccmtract  of  employment  was 
oral.  The  ^intiflta  found  a  irarchaser,  and 
brought  the  purchaser  and  the  adler  to- 
gether, and  they  entered  Into  a  written  con- 
tract, duly  executed,  by  the  terms  of  which 
the  defoidant  agreed  to  sell  and  convey  by 
warranty  deed  2,880  acres  of  land,  by  quit- 
claim deed  820  acres,  and  by  relinquishment 
160  acres,  aggregating  8,860  acres,  for  whldi 
the  purchaser  agreed  to  pay  f23.C^,  and  to 
pay  $5,000  cash,  $8,000  of  whldi  was  paid  at 
the  time  of  the  execution  of  the  contract 
Promissory  notes,  payable  at  ^leclfled  times, 
and  all  bearing-  Interest  and  secured  by  a 
mortgage  on  the  land,  were  to  be  given  for 
the  remainder  of  the  purchase  price.  A  def- 
inite date  for  the  consummation  of  the  trans- 
action was  also  included  In  the  contract 
Afterwards,  by  the  mutual  agreement  of  the 
purchaser  and  the  seller,  but  without  the 
consent  or'  concurrence  of  the  plaintiffs,  the 
contract  was  canceled,  and  the  $3,000  which 
bad  been  paid  thereon  was  returned  by  the 
seller  to  the  purchaser.  Thereafter  the  plain- 
tiffs brought  this  action  to  recover  from  the 
seller  the  sum  of  $3,300,  being  equivalent  to 
$1  per  acre,  as  compensation  for  tbelr  serv- 
ices. The  making  of  the  contract  between 
the  plalntifte  and  the  defendant  is  virtually 
admitted  by  the  pleadingsi  Tbe  plaintiffs  al- 
lege tbat  the  defendant  agreed  to  pay  them 
for  their  services  the  amount  for  which  the 
sale  should  be  made  in  excess  of  $6  per  acre 
provided  tbey  found  a  purchaser  who  was 
able  and  willing  to  buy  the  land.  The  an- 
swer, however,  alleges  that  be  agreed.  If  tbe 
plaintiffs  should  find  a  purchaser  for  the 
lands,  and  should  close  up  and  complete  a 
sale  thereof,  he  would  allow  them  as  com- 
Xwnsation  for  tbelr  services  any  amount  they 
obtained  therefor  above  $6  per  acre.  The 
case  was  tried  in  the  district  court  of  Scott 
cotmty  to  a  Jury,  and  a  verdict  was  returned 
In  favor  of  the  plaintiffs  for  the  full  amount 
claimed.  A  motion  for  a  new  trial  was  filed 
by  the  defendant  and  was  sustained  by  tiie 


court   To  reverse  this  order  the  plaintIiK» 

bring  the  case  here. 

David  Ritchie,  iQeo.  D.  Abel,  and  Ed.  B. 
Bain,  for  plaintiffs  In  error.  R.  D.  Arm- 
strong and  J.  S.  Simmons,  for  defendant  in- 
error. 

SMITH,  J.  (after  stating  the  facts  as 
above).  The  Jury  was  pn^ierly  Inatmcted 
as  to  the  burden  of  proof  In  the  case,  and  It 
is  not  contended  by  the  defendant  tlut  thwe 
was  not  some  evidence  to  support  every  ma- 
terial Issue  of  fact  The  court  sustained  the 
motion  toe  a  new  trial  only  i^on  the  ground 
of  tmra  of  law  occarrlng  at  the  trial,  as 
will  hereinafter  more  fully  ai^ear.  It  foI< 
Iowa  that  the  court  approved  tbe  verdict  of 
the  jury  as  to  the  facta  involved,  and  we 
shall  therefore  regard  It  as  a  UaA  tibat  the- 
contract  was  as  allied  by  the  plaintiffs.  In- 
deed, where  one  employs  another  to  sell  land 
for  him,  and  does  not  coatet  authority  to  ex- 
ecute a  contract  of  sale  or  to  execute  an  In- 
strument of  conveyance;  the  contract  neces* 
sarlly  is  that  tbe  agent  should  find  a  pur- 
chaser ready,  willing,  and  aMe  to  make  the- 
purchase  at  the  price  and  on  the  twms  pre- 
scribed by  tiie  seller  to  the  agent  Tbe  court 
on  sustaining  the  motl(m  fw  a  new  trial 
filed  a  statement  of  bis  reasons  for  maklng- 
the  order,  whldi  Is  made  a  part  of  the  record. 
They  are  as  follows:  "(1)  I  ctaiclude,  as  a 
matter  of  law,  that  In  a  contract  such  as  the 
(me  In  Question,  where  agents  compensation 
was  to  be  such  sum  as  mig^t  be  derived  tr<m 
tbe  sale  above  a  fixed  price,  the  relation  of 
principle  and  agent  Is  not  created,  and  does 
not  exist  and  that  the  transaction  partakes 
of  the  nature  of  a  Joint  venture,  in  which 
neither  (me  may  profit  to  the  exdnslon  of  the 
otber,  unless  the  sale  shall  fail  by  reason  of 
the  fault  or  neglect  of  the  owner.  (2)  I  con- 
clude that  the  contract  entered  Into  between 
Tough  and  Sample  was  nonaiforceable,  for 
the  reason  that  tbe  contract  provided  for 
a  relinquishment,  on  the  part  of  Tough,  of 
a  homestead  entry  upon  government  land, 
and  for  a  mortgage  on  the  part  of  Sample  on 
such  land  after  he  should  have  acquired 
homestead  interest  therein" — neither  one  of 
which  provisions  could  be  enforced  specifical- 
ly, and  the  latter  of  whl<A  is  especially  con- 
trary to  law.  (3)  I  conclude  that  tbe  term 
'real  estate,'  as  used  in  ordinance  No.  67  to 
define  a  business,  Includes  within  Itself  tbo 
usual  and  reasonable  acceptation  'real  estate 
agents,'  and  that  while  such  term  may  in- 
clude otber  business  than  real  estate  agents, 
the' fact  that  the  ordinance  goes  beyond  stat- 
utory authority  will  not  vitiate  it,  in  so  far 
as  the  ordinance  Is  within  the  scope  of  grant- 
ed authority,  and  that  such  ordinance  was 
siiQlcIent  to  Impose  a  license  tax  upon  per- 
sons engaged  as  real  estate  agents  within 
the  limits  of  Scott  City,  and  that  the  plain- 
tifb,  by  their  Allure  to  obey  such  license 
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are  not  In  a  position  to  recover  tUs  action. 
<4)  I  am  of  the  opinion  that  the  wlUlnsnesa 
of  Sample  to  boy  the  land  in  question  Is  im- 
material, beyooA  tbe  tact  that  he  signed  the 
contract,  upon  which  plalntlfEs  rely ;  but,  if 
It  should  be  for  any  reason  held  otherwise, 
^en  substantial  error  was  committed  against 
the  defendant  In  the  progress  of  the  trial  by 
exdudlng  the  deposition  of  Kelly.  ((9  From 
which  conclusions  It  must  follow  aa  a  matter 
of  course  that  I  bellere  the  Terdlct  to  be 
contrary  to  law,  and  that  it  must  be  set 
a^de  and  a  new  trial  granted.  (6)  That  the 
new  trial  was  granted  npon  the  grounds  stat- 
ed in  the  aboTe  and  foregoing  statement;  and 
none  other.** 

The  contract;  as  pleaded  the  plalntlffi^ 
and  which  the  general  Terdlct  determines 
to  be  the  tme  contract,  is,  we  think,  a  con- 
tract of  agmey,  and  not  a  joint  venture,  and, 
except  aa  to  the  basis  of  payment.  Is  not 
unusuaL  It  does  not  differ  materially  from 
the  usual  cwtract  with  real  estate  agents  to 
sell  land.  We  caniuit  ther^ore  concur  with 
the  court  in  Uw  Orst  reason  for  granting  a 
new  trial.  Neither  can  we  concur  in  the  sec- 
ond reasm  assigned  by  the  court  Whether 
the  omtract  betwen  the  s^er  and  the  pur- 
chaser was  oiforceaUe  or  not  is  not  material 
to  this  casa  The  seller  was  able  to  make 
Just  such  a  couT^anee  to  the  purchaser  as 
In  their  written  agreemmt  he  agreed  to 
make.  The  purdiaser  In  retom  was  able  to 
make  Just  such  a  mortgage  as  be  agreed  to 
make  and  the  seller  agreed  to  acc^L  In- 
deed it  appears  ftom  the  erldence  produced 
by  defendant  that,  at  the  time  their  contract 
was  abrogated  mutual  consent,  the  seller 
bad  pr^red  the  deeds  of  conveyance,  and 
the  purchaser  had  prepared  bis  notes  and 
mortage.  The  only  apparent  obstacle  to 
the  closing  of  the  deal  is  that  the  purchaser 
had  dianged  his  mind,  and  to  avoid  proceed- 
ing preferred  to  lose.  If  necessary,  the  $3,000 
paid.  Also  there  appears  to  have  been  no 
contention  that  he  was  not  financially  re- 
sponsible. As  to  tbe  fourth  ground  for  sus- 
taining the  motion  we  agree  with  the  court 
as  to  the  Immateriality  of  the  deposition,  oth- 
er than  the  portion  thereof  admitted  in  evi- 
dence, of  the  witness,  Eelly,  but  this  does 
not  fnmlsh  a  reason  for  granting  a  new  trial. 
There  remains,  then,  only  to  consider  tbe 
meaning  of  the  term  "real  estate"  as  used  In 
ordinance  No.  67  of  Scott  Ofty  as  applicable 
to  this  action.  Tbe  conrt  admitted  the  ordi- 
nance in  evidence,  and  afterwards  withdrew 
It  from  the  consideration  of  the  Jury.  In 
the  third  conclusion  the  conrt  Indicates  that 
the  latter  action  was  erroneous.  Scott  City 
Is  a  city  of  the  third  class,  and  section  1127, 
Gen.  St  1901,  provides:  "The  city  council 
shall  have  authority  to  levy  and  collect  a 
license  tax  on  •  •  •  real  estate  agente." 
Ordinance  No.  67,  |  1,  reads:  "That  on  and 
after  the  first  day  of  September,  1901,  it 
shall  be  unlawful  for  any  person  or  persons, 
corporation  or  corporations,  to  engage  In  any 


of  the  brandies  of '  botdness  tit  Industtr* 
within  tbe  corporate  llmito  of  the  of 
Scott  Cl^,  Kansas,  set  forth  In  this  ordi- 
nance without  first  having  obtained  a  license 
tbecetm,  s^ned  by  the  mayor  and  counter- 
signed by  tbe  cleric  of  said  Scott  (Uty>  Kan- 
sas and  sealed  with  the  city  seal."  Section 
S,  amended  (omitting  all  oiunieratlons  but 
the  followlnjd.  rmds :  *^hat  the  license  tax 
on  the  following  professions  and  business 
shall  be  fbr  •  •  •  real  estate  •  •  • 
$2.00  per  year.**  Section  S  reads :  "Any  per- 
son violating  tbe  provisions  of  this  ordinance 
shall  be  deemed  guilty  of  a  mlsd^eanor, 
and  upon  conviction  thereof,  before  the  police 
Judge,  shall  be  fined  in  a  sum  not  less  than 
five  dcdlar^  nor  more  than  Otty  dollars.**  It 
Is  admitted  by  the  plalntlffli  that  they  were 
real  estate  agente  doing  business  In  Scott 
City,  and  ttiat  the  comtract  In  question  was 
made  therein,  and  tliat  tbey  had  paid  no  U- 
oense  fee  and  had  secured  no  license  tar  awA 
business.  Also  13iat  If  the  ordinance^  strict- 
ly construed,  applied  to  their  bustatess,  and 
required  of  them  the  payment  of  tiie  llcoise 
fee,  th^  cannot  recover  in  this  acticm,  and 
that  the  order  of  the  court  in  granting  a  new 
trial  by  reason  of  the  exclusion  of  said  ordi- 
nance from  tbe  consideration  of  the  Jury  la 
right  They  contend,  however,  that  the  stat- 
ute <mly  auttioriied  tlie  dty  to  impose  a 
license  tax  upon  Teal  estate  agents,"  and 
that  tin  dty  council  bad  not  acted  upon  that 
grant  of  authority,  but  had 'assumed  to  Im- 
pose a  license  tax  iqran  the  business  of  Teal 
estate" ;  further,  that  tbe  ordinance  Is  penal 
in  ita  nature,  and  most  be  strictly  construed. 
The  defendant,  on  tbe  other  hand,  contends 
that  the  Intention  of  the  council  Is  apparent, 
and  was  to  tax  tbe  business  of  real  estate 
agente;  that  the  business  of  real  estate 
agaita  Is  commonly  designated  as  tlie  "busi- 
ness of  real  estate"  or  the  "real  estate  bnsl- 
ness." 

If  tbe  ordinance  in  question  Imposed  a  li- 
cense tax  upon  "real  estate  agents,"  It  would 
be  within  tbe  express  statutory  grant  of  pow- 
er, and  this  case  would  Involve  the  Identical 
question  decided  in  Yonnt  v.  Denning,  62 
Kan.  629,  35  Pac.  207.  In  that  case  the  ordi- 
nance imposed  a  license  tax  upon  the  busi- 
ness of  "real  estate  ageata,"  and  also.  In  sub- 
stance, provided  that  no  person  or  firm 
should  conduct  or  carry  on  such  business 
Within  the  city  of  Winfleld  without  first  hav- 
ing obtained  a  license  so  to  do  and  having 
paid  the  license  tax.  That  ordinance  also, 
as  tbe  one  in  this  case,  prescritied  a  fine  for 
a  violation  of  Ita  provision.  It  was  held 
therein  that  a  firm  of  real  estate  agenta  who. 
without  obtaining  the  license  had  contracted 
In  the  city  of  Winfleld  to  sell  a  tract  of  real 
estate  for  a  certain  commission,  and  who  bad 
performed  their  part  of  the  contract,  could 
not  maintain  an  action  to  recover  tbe  stip- 
ulated compensation  for  their  services  (or 
tbe  reason  that  the  contract  was  made  In  vi- 
olation of  law.  Also  ttiat  any  remedy  upon 
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a  contract  made  In  Tlolation  of  a  city  ordi- 
nance Is  (tented  for  tbe  benefit  of  the  city  in 
tiie  collection  of  Ita  revenues.  Tbe  above 
case  was  decided  In  January,  1894.  In  dif- 
ferent forma  It  was  twice  afterwards  In  this 
court,  and  It  has  been  cited  with  apparent 
approval  several  times  In  this  and  other 
courts  of  last  resort.  Denning  v.  Yonnt,  62 
Kan.  218,  61  Pac.  803,  SO  L.  R.  A.  103; 
Denning  v.  Tount,  66  Kan.  766,  71  Pac.  250; 
Mayes  t.  Uve  Stock  Ass'n,  C8  Kan.  717,  51 
Pac  215;  Mayer  v.  Bartman,  77  Kan.  — , 
00  Vtx.  807.  Tbe  decision  Is  stare  decisis ; 
upon  tiw  facts  Involved.  Moreover,  It  must  j 
be  said  to  be  In  accord  with  the  long-recog- 1 
nlsed  prlndikle  that  no  action  can  be  main- 
tained to  enforce  a  contract  made  In  viola- 
tion of  law.  Tbis  statement  of  the  law  was 
an  enlargemimt  of  tbe  original  doctrine  as  to 
a  contract  to  do  an  act  which  would  be  a 
crime  or  misdemeanor  under  the  common 
law,  or  against  public  policy,  or  a  trespnss 
upon  the  private  rights  of  a  third  person. 
Courts  differ  widely  as  to  whether  tbe  pow- 
er granted  by  statute  to  a  dty  to  impose  a 
license  tax  iqion  an  occupation  or  business 
includes,  in  the  absence  of  any  lntimati<Hi  of 
authority  so  to  do.  the  power  to  prohibit  tbe 
prosecution  of  the  occapaUtn  or  business 
unless  a  mreacribed  Uooise  tax  be  first  paid. 
But  tbe  decisions  of  this  court,  supra,  at 
least  assume  that  the  power  to  prohibit  Is 
embodied  In  the  power  to  invrase  the  license 
tax. 

Still  questions  will  continue  to  reear.  Why 
slumld  one  party  to  a  contract  be  allowed  to 
avoid  the  payment  of  debts  he  has  contracted 
to  pay  and  thus  gain  an  unconscifniable  ad- 
vantage because  the  other  party  deliberately, 
or  through  inability  or  mere  oversight,  has 
failed  to  discharge  an  obligation  to  the  ^tj 
when  there  is  avallaUe  to  the  dty  both  a 
civU  remedy  tot  the  wrong  and  a  penal  rem- 
edy against  the  wroi^doer?  Was  it  any 
benefit  to  the  city,  in  Tonnt  v.  Denning, 
supra,  that  one  party  was  r^Ieved  tnm  pay- 
ing the  other  an  agreed  compensation  for 
services  actually  rendered,  or  In  Mayer  v, 
Hartman,  supra,  that  one  party  was  enabled 
to  cheat  his  neighbor  out  of  coal  worth  near- 
ly $1,000?  Is  not  the  penalty  entirely  dis- 
proportionate to  tiie  offense,  especially  as, 
when  it  has  beat  suffered,  neither  the  civil 
nor  the  penal  action  1^  the  city  has  been 
almted?  In  die  present  state  of  tbe  law.  If 
tbeae  questions  are  not  to  continue  to  arise, 
It  devolves  upon  the  Legislatore  to  modify 
the  law.  As  the  law  has  been  construed  for 
a  long  time  by  this  and  most  other  courts  of 
last  resort,  it  appears  to  famish  an  induce- 
ment to  evil-disposed  persons  to  watch  op- 
portunities to  contract  with  any  one  upon 
whom  a  license  tax  baa  been  imposed,  at  a 
time  when,  for  perhaps  only  a  day,  be  has 
neglected  to  pay  his  tax,  and  thus  acquire 
merchandise  or  service  without  payment 
therefor.  Tbe  denial  of  a  remedy  upon  the 
illegal  contract  ia.  in  effect,  tantamount  to 


a  penalty  or  fine  In  the  amount  the  party  by 
the  terms  of  the  contract  Is  entitled  to  re- 
cover. By  constitutional  provision  the  "pro- 
ceeds of  fines  for  any  breach  of  the  penal 
laws,  slull  be  exclusively  applied  In  the  sev- 
eral counties  In  which  the  •  •  •  fines 
[are]  collected  to  the  support  of  common 
schools."  Article  6.  fi  6.  And  "an  act  of  the 
Legislature  giving  to  an  Informer  who  has 
sustained  no  loss  one-half  of  such  proceeds 
Is  unconstltntlonal  and  void."  A.,  T.  &  S.  F. 
Ry.  Co.  V.  State,  22  Kan.  1.  Tbe  rul^  th^, 
that  allows  one  party  to  a  dvU  action  to 
pennliae  for  his  own  benefit  the  other  iMrty 
for  an  act  which  occasioned  him  no  loss 
would  seem  to  be  exoUe  to  the  Jorlaprudence 
of  tbis  state,  but  to  have  been  ingrafted 
thereon. 

As  to  whether  a  penal  ordinance  ahonld 
be  strictly  or  liberally  amstmed,  there  is 
smne  diversity  of  <^i<m  in  ottat  courts. 
See,  also,  Merriam  t.  City  of  New  Orleans, 
14  La.  Ann.  818;  Zorger  T.  Oreoubur^,  60 
Ind.  1;  State  v.  Carpenter,  00  Conn.  97,  22 
Ati.  487;  Davis  v.  Darling,  80  Hon,  299,  30 
N.  T.  Suppk  823 ;  XJ.  S.  V.  Harris,  177  U.  B. 
SOB,  20  Sop.  Ot  609.  44  Ifc  Ed.  780;  Sarils 
V.  U.  S.,  152  C.  8.  570,  14  Sop.  Ct  720,  38 
U  Ed.  5S6;  n.  S.  T.  Besse.  S  DUl.  406,  Fed. 
Oas.  No.  16,187;  In  le  McDonougb  (D.  C.) 
48  Fed.  362;  U.  8.  T.  Starn  (D.  a)  17  Fed. 
485;  French  t.  Foley  (D.  O)  U  Fed.  801; 
Fahnestock  t.  State,  102  Ind.  156,  1  N.  E. 
872;  lAir  t.  KUlmer,  25  N.  J.  Law,  525; 
State  V.  Lovell,  23  Iowa,  804;  Daggett  v. 
Stats,  4  Gonn.  60, 10  Am.  Dec.  100 ;  Johnson 
V.  S.  P.  Bid.  Co.,  117  Fed.  467,  64  a  C.  A. 
508.  In  this  state  the  doctrine  of  strict  con- 
struction was  eariy  adopted  in  Snyder  v. 
City  of  North  lAwrence,  8  Kan.  82.  This 
case  Is  dted  in  M.,  K.  &  T.  By.  Ca  t.  Lcmg, 
27  Kan.  685.  where  the  constmction  of  a 
pmal  statute  was  involved.  Indicating  that 
Hie  same  rule  of  constmction  should  prevail. 
In  Swift  V.  Top^ka.  48  Kan.  671,  28  Paa 
1075,  8  L,  B.  A.  772,  a  City  ordinance  is  con- 
Btmed  liberally  for  the  purpose  of  maintain- 
ing its  validity,  but  strictly  according  to  its 
letter  to  relieve  one  charged  "with  a  violation 
thereof,  in  the  Snyder  Case  the  ordinance 
provided,  among  other  things,  that  "no  one 
ahonld  without  license,  keep,  hire  out,  or 
cause  to  be  mn,  any  hackney  coach,  car- 
riage, omnibus  or  ^ray."  In  the  agreed 
statements  of  facts  it  was  stated  that  defend- 
ant had  kept  a  certain  wagon,  drawn  by  four 
horses,  which  was  used  in  the  transportation 
of  prqpnty  and  for  tnnsferring  goods  of 
grocers  and  merchants  within  tbe  city,  and 
that  he  bad  paid  no  license  tax  therefor.  It 
was  undoubtedly  urged  in  that  case,  as  it  la 
In  this,  ttiat  the  defendant  was,  by  the  intent 
and  spirit  of  the  ordinance,  required  to  pay 
a  license  tax.  Indeed  It  would  have  been  no 
strained  construction  to  say  that  a  wagon, 
drawn  by*  four  horsea  and  used  fbr  the  trans* 
portation  of  property,  and  for  trauaferrlng 
goods  for  grocers  and  merchants  within  the 
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city,  was  a  dray.  Yet  It  was  not  within  the 
letter  of  the  law.  Neither  In  this  case  Is  the 
baslness  of  real  estate  agents  within  the  let- 
ter of  the  law  which  Imposes  a  license  tax 
npon  the  business  of  real  estate.  The  Snyder 
Case  was  one  that  arose  In  the  city  conrt  for 
the  enforcement  of  the  ordinance,  while  the 
case  at  bar  Is  between  two  citizens,  one  of 
whom  Invokes  a  violation  of  the  ordinance 
for  the  purpose  only  of  relieving  him  of  his 
obligations  under  a  contract  In  consonance 
with  the  general  doctrine  In  a  number  of  the 
cases  cited,  it  Is  said  In  Lair  t.  Klllmer, 
supra :  "In  defining  the  crime  and  punish- 
ments, penal  statutes  are  to  be  taken  strict- 
ly and  literally.  Penal  law  cannot  be  extend- 
ed by  construction,  and  the  acts  constituting 
the  offense  must  be  both  within  the  letter 
and  the  spirit  of  the  statute." 

We  conclude  that  the  admission,  that  the 
plaintiffs  were  engaged  In  the  business  of 
real  estate  agents  In  Scott  City,  and  had  not 
procured  a  license  for  said  business,  and  had 
made  the  contract  In  question  In  said  city  as 
such  agents,  does  not  prove  that  the  making 
of  such  contract  was  a  penal  offense  under 
the  ordinance  of  the  city;  that  the  ruling  of 
the  court  withdrawing  ordinance  No.  67  from 
the  consideration  of  the  jury  was  not  an  er- 
ror of  law.  True  It  is  that  the  allowance  of 
a  motion  for  a  new  trial  Is  a  matter  largely 
in  the  discretion  of  the  district  court,  and  es- 
pecially so  where  questions  of  fact  and  the 
weight  of  evidence  are  iDTolved.  In  this  case 
by  positive  Intimation  the  court  approved  all 
findings  of  fact  Involved  In  the  general  verdict 
of  the  Jury  In  favor  of  the  plaintiffs  which, 
under  the  Instructions  of  the  court.  Involved  a 
finding  that  the  failure  to  complete  a  sale  of 
the  lahd  resulted  from  the  fault  or  inability 
of  the  defendant  "to  do  the  things  necessary 
by  him  to  be  done."  The  questions  Involved, 
then,  as  stated  by  the  court  were  purely 
qnestlons  of  law,  and  the  rulings  of  the  court 
upon  questions  of  law  are  not  matters  of 
discretion. 

The  order  granting  a  new  trial  la  therefore 
reversed,  and  the  case  Is  remanded,  with  tn- 
stnictions  to  overrule  the  motion  and  to  ren- 
der Judgment  for  the  plaintiffs  In  accordance 
with  the  general  verdict. 

BURCH,  MASON,  and  GRAVES,  JJ.,  con- 
cur. 

PORTER,  J.  (specially  concurring.  Aside 
from  the  ordinary  rnles  for  construing  penal 
statutes  and  ordinances,  a  court  wonid  be 
justified.  In  my  opinitm,  In  construing  the  oi^ 
dlnance  In  question  with  the  utmost  strict- 
ness. Its  enforcement  is  not  demanded  In  or- 
der to  carry  ont  the  purpose  for  which  the 
Legislature  authorized  Its  enactment,  but 
solely  to  enable  one  person  to  avoid  the  pay- 
ment of  a  just  debt  In  the  recent  case  of 
FoBsett  V.  Lumber  Co.,  76  Kan.  480,  92 
Pac.  838,  834,  14  L.  R.  A  (N.  S.)  918,  It 
was  said:   **The  doctrine  of  Yount  v.  Den- 


ning, supra,  that  a  person  who  falls  to  pay  an 
occupation  tax  cannot  recover  for  his  serv- 
ices is  adopted  for  the  protection  of  the  11- 
cenalng  power  of  the  state,  not  primarily  for 
the  benefit  of  some  other  person  who  has  had 
dealings  with  him  and  who  seeks  to  avoid 
the  payment  of  what  would  be  otherwise 
justly  due"— <;lting  Wicks  v.  Carlisle,  12  Okl. 
337,  72  Pac.  877.  The  decision  In  Yount  v. 
Denning,  52  Kan.  629,  35  Pac  207,  holding 
that  the  failure  to  pay  a  license  tax  renders 
a  business  or  occupation  unlawful,  and  that 
the  failure  can  be  interposed  as  a  defense  In 
an  action  to  recover  for  services  rendered  or 
property  sold,  may  accord  with  the  weight  of 
authority,  but  Its  reasoning  has  never  seemed 
conclusive,  and  It  Is  doubtful  If  It  has  met 
with  the  general  approval  of  the  profession 
in  this  state.  There  Is  nothing  In  any  of  tbe 
statutes  granting  to  cities  the  right  to  levy 
and  collect  an  occupation  tax  which  conveys 
the  slightest  Intimation  of  an  Intention  on  tbe 
part  of  the  Legislature  to  delegate  to  cities 
the  power  to  declare  a  business  unlawful  for 
the  failure  to  pay  such  a  tax.  The  various 
statutes  authorizing  the  cities  of  the  three 
classes  to  Impose  license  taxes  all  read  about 
alike,  and  simply  declare  that  the  mayor  and 
council  may  levy  and  collect  a  license  tax  up- 
on and  regulate  certain  occupations,  and  that 
the  licenses  shall  be  regulated  by  ordinance, 
and  shall  not  be  Issued  for  a  longer  period 
than  one  year.  Th6re  Is  implied  the  author- 
ity of  the  city  to  provide  penalties  for  the  en- 
forcement of  the  ordinance  and  the  collection 
of  the  tax.  But  ordinances  to  be  valid  must 
he  reasonable,  and  courts  have  the  power  to 
declare  them  unreasonable.  If  a  city  were  to 
ordain  that  a  merchant  who  has  failed  to  pay 
a  license  tax  shall  henceforth  t>e  denied  lihe 
right  to  engage  In  such  business  in  the  city, 
or  that  his  stock  of  goods  be  confiscated.  It 
would  not  stand  tbe  test  of  the  courts  for  a 
moment  And  this  Is  the  place  where  the  de- 
cision should  have  turned  the  other  way  in 
Tount  V.  Denning,  supra.  License  ordinances 
usually  provide  a  penalty  by  way  of  a  fine  for 
a  failure  to  comply  with  their  provisions,  and 
sometimes  provide  also  for  the  collection  of 
the  tax  in  an  action  of  debt  Thwfore  ttie 
additional  penalty,  forfeiting  property  and 
contract  rights,  is  wholly  unnecessary  to  en- 
able the  city  to  collect  its  revenue.  So  seri- 
ous a  penalty  for  the  neglect  to  pay  a  mere 
nominal  license  tax  Is  out  of  all  proportion  to 
the  offense.  Besides,  to  allow  another  per- 
son, whose  rights  have  In  no  way  been  preju- 
diced, to  take  such  unconscionable  advantage 
of  the  omission  and  avoid  the  payment  of  a 
just  debt  shocks  the  sense  of  Justice.  Follow- 
ing the  law  as  declared,  however,  this  court 

recently,  In  Mayer  v.  Hartman.  77  Kan.  , 

90  Pac.  807,  felt  obliged  to  afilrm  a  judg- 
ment permitting  a  man  who  had  purchased 
several  car  loads  of  coal  to  ke^  the  coal  and 
escape  payment  for  it  because  the  merdiant 
who  furnished  ft  to  him  bad  foiled  to  pay  ■ 
dty  license  tax.  It  would  seem  that  any  <dty 
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could  better  afford  to  lose  a  rear^  rerenve 
from  oecnpatloii  Ucraiaee  tban  to  permit  one 
snch  Instance  of  a  fallore  of  Justice.  Tonnt 
T.  Denning,  taowarer,  Is  the  law  of  the  state. 
It  baa  stood  for  14  years,  during  which  the 
L^lslatore  might  at  any  time  have  enacted 
a  simple  statute  providing  that  the  failure  to 
j^y  a  license  tax  on  a  business  otherwise 
lawful,  and  whlcb  leqaires  neither  snperrl- 
slon  or  regulation,  shall  not  render  it  unlaw- 
ful. Until  the  situation  is  relieved  1^  the 
Leglslatuxe  the  courts  should  construe  a  li- 
cense ordinance,  when  Interposed  for  snch  a 
purxMse,  with  the  greatest  strictness. 

BEINSON,  J.  (concurring  qwdally).  The 
law  of  the  state  allowed  the  councU  to  levy 
and  collect  a  license  tax  oa  real  estate  agents. 
Oen.  St  1001,  1  1127.  The  ordinance  oflOed 
in  evidence  undertook  to  levy  such  a  tax  up- 
on peisons  engaged  hi  the  bnslneas  of  "real 
estate."  TblM  expression  la  vague  and  indef- 
inite, and  the  ordinance  does  not  carry  Into 
effect  the  express  power  to  levy  a  tax  on  real 
estate  agents  given  by  the  statute.  For  this 
reason  the  ordinance  was  Invalid,  and  the 
failure  to  pay  the  tax  was  not  a  defense  to 
the  claim  for  commissions,  and  the  court  err* 
ed  in  the  third  reason  given  for  sustaining 
the  motion  for  a  new  trial.  The  ordinance 
being  properly  excluded,  the  possible  effect 
of  the  fallut«  of  the  plaintiff  to  pay  a  tex 
levied  under  a  valid  ordinance  la  a  Question 
not  presented  In  this  record,  and  I  prefer  to 
express  no  opinion  upon  it. 

I  concur  In  the  views  expressed  In  the  opin- 
ion of  tlie  court  upon  the  other  points  In- 
volved, and  concur  in  tiie  result  reached. 


STATE  ex  rel.  JACKSON,  Atty.  Qen.,  t. 

HUTCHINGS. 
(Sapreme  Court  of  Kansas.  Dec  12.  1806.) 

1.  Statutes  (|  98*)  —  Sfbgial  Z4i.W8— Cbu- 

TioN  OF  CiBcoiT  Court. 

Chapter  52,  p.  60  Laws  1908  (Sp.  Seas.).  la 
s,  special  law  and  Is  In  violation  of  section  17, 
art.  2  of  the  Constitution  of  EaoBas,  and  af- 
fords DO  warrant  to  the  defendant  for  holding 
the  office  of  jadge  of  the  circuit  court  of  Wyan- 
dotte county. 

[Ed.  Note.— For  other  caaes,  see  Statutes, 
Cent.  Dig.  f  110;  Dec.  Dig.  |  98.*] 

2.  Statdtib  Q  96*)  —  Oamau.  ard  Specxax. 

I«AWB. 

A  ceneral  law  can  be  made  applicable  to 
the  whole  state  and  adequate  to  fnmlsh  reason- 
able facilities  for  discharging  the  judicial  bnsl- 
neaa  which  now  conies  or  may  come  within  the 
cognisance  of  the  district  coart  in  any  county. 

{Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  f  110 ;  Dec  Dig.  |  93.*] 

&  Jirnaas  (I  2*)  — buxaior  Junon— Obea- 

TioR  or  OvncE. 

The  Constitution  of  Sansae  does  not  pro- 
hibit the  Legislature  from  providing  more  than 
one  district  judge  in  a  judidal  district. 

(Ed.  Note.— For  other  cases,  see  Judges,  Cant 
Dig-  f  2;  Dec  Dig.  |  2.*] 

(Syllabus  by  the  Court.) 


Quo  warranto  by  the  State,  on  the  rtia- 
tlon  of  Fred  S.  Jackson,  Att<»ney  Gffimal. 
against  Frank  D.  Hutohlngs.  Judgment  of 
ouster. 

"This  Is  an  original  proceeding  In  quo  war- 
ranto by  the  state  oT  Kansas,  on  the  relation 
of  the  Attorney  General,  to  oust  the  defend* 
ant  from  exercising  the  duties  of  Judge  of 
the  circuit  court  of  Wyandotte  oounly.  The 
case  Is  submitted  on  motion  by  the  plaintiff 
t<a  Judgment  on  the  pleadings,  consisting  ot 
the  information  and  answer. 

"Tbo  Information. 

*^mes  now  the  state  of  Kansaa,  by  Fred 
S.  Jackson,  the  duly  elected,  quallfled  and 
acting  Attraney  0«ienl  of  tbe  idalntiff 
atete,  and  prosecnttng  In  ite  b^lf,  and 
gives  tbe  court  to  understand  and  be  Infwm- 
ed  that  Frank  D.  Hutchlngs,  a  dtlien  of  the 
state  of  Kansas,  and  a  reaident  of  Wyan- 
dotte county  thneln,  unlawfully  holds  and 
exercises  the  functions  of  a  civil  public  of- 
ficer and  magistrate  in  said  stated  namely, 
Jndge  of  tbe  circuit  court  of  Wyandotte  coun- 
ty, Kan.,  and  tbe  said  defendant,  as  such 
Judges  assumes  to  exercise,  and  does 
erdse,  all  the  bonora,  powers,  iMdvUeges,  and 
precDgativea  of  a  Judge  of  the  state 
Kansaa  in  a  court  of  general  Juriadictlon, 
and  that  said  def  aidant  Is  now,  and  at  all 
times  since  about  the  6tb  day  of  February, 
1908,  has  enrdsed  the  functions  of  a  magis- 
trate t)t  a  court  of  general  Jurisdiction  with- 
in the  state  of  Kansaa  in  the  county  of 
Wyandottft  And  ttie  i^ntlff  herein  further 
Informa  tlie  court  that  tbe  only  foundation 
for  the  authOTi^  of  tbe  said  defwdant  to 
exercise  tbe  functions,  powws,  liberties, 
privileges,  and  prerogatives  of  a  magistrate 
of  the  state  ot  Kansas  in  Wyandotte  county 
Is  founded  upon  a  certain  pretended  act  of 
the  Kansas  LevlsIatuE^  whlcb  a^peara  in 
chapter  62,  p.  50,  of  the  Spedal  Session 
lAws  of  Kansaa  of  1908,  and  Is  entitled:  *An 
act  to  create  the  circuit  court  of  Wyandotte 
county,  to  define  the  povrers  and  Jurisdic- 
tion of  such  court  and  of  the  Judge  thereof, 
to  provide  for  the  holding  of  the  tmns  of 
such  court,  and  tot  tbe  transfer  from  the 
district  court  and  the  court  of  common  pleas 
of  Wyandotte  county  of  certain  actions  to 
said  circuit  court  and  from  the  circuit  court 
to  tbe  district  court  and  the  court  of  com- 
mon pleas,  and  for  tbe  appointment  and  elec- 
tion of  a  Judge  and  clerk  therefor.'  And 
the  plaintiff  all^;es  that  the  said  act,  to 
wit,  chapter  52,  p.  60,  of  the  Special  Session 
Laws  of  1906  la  a  plate  and  flagrant  viola- 
tion of  section  17  of  article  2  of  the  Consti- 
tution of  the  state  of  Kansaa,  aa  amended 
by  the  electors  in  said  state  at  tbe  genml 
election  In  1906.  Wherefore  plaintiff  prays 
that  the  defendant,  Flrank  D.  Hutchiogs, 
may  be  required  to  answer  quo  warranto  he 


•For  otlter  oases  ass  sants  topic  and  sectioa  HUHBBR  Is  Dm.  ft  Am.  Digs.  1907  to  date,  ft  Rsportar  Indesaa 
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exercises  the  powers,  fnactlons,  Itba^es, 
and  priTlleges  of  a  Judicial  maglfltrate  and 
civil  officer  of  tlie  state  of  Kansas  Id  Wyan- 
dotte connty,  and  that  upon  final  bearing  a 
judgment  of  ouster  be  Issued  against  the 
said  Frank  D.  Hntcblngs,  and  that  he  be 
ousted,  prohibited,  restrained,  and  enjoined, 
from  acting  as  a  circuit  Judge,  or  other  Ju- 
dicial magistrate  In  Wyandotte  county  la 
the  state  of  Kansas  through  any  claim  of 
right  or  pretense  of  rlgbt  flowing  from  chap- 
ter 52,  p.  50,  of  the  Special  Session  Uiws  of 
1908.  and  that  the  plaintiff  bare  its  costs  in 
this  behalf  expended. 

"The  Answer. 

"Now  comes  the  defendant  above  named, 
and  for  answer  to  plaintiff's  petition  denies 
that  chapter  52,  p.  50,  Sp.  Sesa  Laws  1908, 
is  unconstitutional  and  void,  and  alleges  that 
said  chaptor  62,  p.  50,  Sp.  Sees.  laws  1008, 
was  regularly  and  duly  enacted  by  the  Leg- 
islature of  the  state  of  Kansas,  signed  by 
the  Oovemor,  and  duly  puMlstaed  In  the  of- 
ficial state  paper  in  manner  and  form  pro- 
Tlded  by  law.  and  Is  now  a  valid  and  sub- 
sisting law.  The  defendant  was  regularly 
appointed  and  commissioned  by  tbe  Govern- 
or of  Kansas  Judge  of  the  circuit  court  creat- 
ed by  said  act,  and  duly  and  regularly  quali- 
fied as  such  Judge,  and  since  F^ruary  7. 
1008,  has  been,  and  now  la,  acting  as  such 
Judge  and  performing  tbe  duties  of  said 
office.  The  defendant  further  says  that  the 
county  of  Wyandotte,  at  tbe  last  census  tak- 
en, had  a  population  of  111.316,  and  tiie 
popnlatlMi  of  said  county  la  Increasing  at 
tlie  rate  of  about  10;000  per  annum.  Of  the 
popniatlwi  of  said  county,  the  last  census 
showed  that  95,069  resided  In  four  cities  lo- 
cated vitbln  said  county,  distributed  as  fol- 
lows; Kansas  City.  88,860;  Argentine^  6.863; 
Rosedale,  5,407;  Bonner  Springs,  3,860— 
leaving  15JM17  petqtle  In  said  county  residing 
In  small  villages,  additions,  and  on  farms 
outside  of  the  four  cities  above  mentioned. 
The  city  of  Kansas  City  has  Increased  In 
population  rapidly  since  tbe  last  census  was 
taken,  and  the  population  ia  Mid  city  at  the 
present  time  Is  estimated  to  be  nearly  90,- 
000;  and  said  city  Is  now  the  second  meat 
packing  eentw  In  tba  world,  having  eight 
modem  packii^  houses,  of  which  Armour^ 
Swift's,  and  that  of  Nelson  Uotrls  are  very 
large  concerns.  Defendant  further  says 
that  tbe  assessed  riUuatlon  of  the  county  of 
Wyandotte  tm  the  year  lOOB  la  ^^1.646.- 
68.  Several  hundred  Industrial  establiah- 
ments  and  fiactoriee  are  located  In  tbe  said 
county  of  Wyandotte,  Including  several  large 
flouring  mills,  soap  factories,  and  foundries. 
The  said  county  Is  penetrated  by  seven  com- 
mercial lines  of  railroad,  some  of  them  run- 
ning for  a  considerable  distance  through  said 
county.  Besides  commercial  railroads.  thm» 
Is  a  trolley  line  between  Kansas  City  and 
Leavenworth  extending  through  the  entire 


county,  and  another  extending  from  Rose- 
dale  into  Johnson  county,  Kan.   There  are. 
In  said  county.  19  grain  elevators  with  a 
total  storage  capacity  of  6,755.000  bushels. 
A  belt  or  circular  railway  also  Intersects 
Kansas  (My,  and  there  are  many  switch 
tracks  In  said  city,  and  several  machine 
shops  connected  with  the  railways  ttiereln. 
Besides  the  foregoing  enumerated  establish- 
ments, Wyandotte  county  has  over  a  dozen 
banks,  extensive  stockyards,  and,  by  reason 
of  Its   size,  situation,   and  proximity  to 
Kansas  City.  Mo.,  carries  on  a  very  large 
commercial  and  Industrial  business.  Tbe 
cities  of  Kansas  City,  Argentine,  and  Rose- 
dale  are  Intersected  by  a  complete  and  con- 
nected street  railway  system,  embracing 
many  miles  In  extent  Defendant  says  that 
tbe  conditions  above  enummted,  req>ectlng 
Wyandotte  county,  existed  at  the  time  said 
circuit  court  was  created  by  said  chapter 
p.  60,  Sp.  Sees.  Laws  1006.   Defendant  fur- 
ther says:  That  when  said  act  was  passed, 
there  was  pending  and  undetermined  In  the 
two  superior  courts  of  general  Jurisdiction 
of  Wyandotte  county  1,248  cases,  of  which 
311  were  criminal  and  937  were  civil  cases. 
That  said  court  was  created  and  needed  to 
relieve  the  crowded  condition  of  the  dock- 
ets of  the  two  other  courte.  That  Wyandotte 
county  was  the  only  county  In  the  state  of 
Kansas,  at  the  time  said  circuit  court  was 
created,  having  two  courts  of  general  Juris- 
diction, and  that  It  needed  a  third  court  for 
the  transaction  of  business  originating  In  said 
county.   When  said  court  commraced  busi- 
ness, 300  cases  were  trantferred  to  it  from 
the  other  two  courts,  and  160  new  civil  and 
criminal  cases  were  commenced  in  aald 
court  prior  to  August  4.  190&    Thoe  are 
now  pending  In  said  district  court  of  Wyan- 
dotte county  over  630  cases,  and  In  the  com- 
mon pleas  court  of  said  county  ortx  600 
rases.  The  average  nnmber  of  cases  bronght 
monthly  in  the  district  and  common  pleas 
court  Is  78.    That  said  district  court  has 
disposed  of  ISO  or  more  cases  in  whldi 
Judgments  have  been  rendered,  varying  in 
amount;  and  In  one  of  which  Judgment  In 
amount  of  V5,000  was  obtained  and  la  atUI  In 
force.  Defendant  says  that  1^  reason  of  the 
above  mentioned  and  described  condittmu  of 
affairs  in  Wyandotte  county  no  law  could 
have  been  made  applicaUe  except  Uie  said 
law  drawn  In  question  In  tills  action,  and 
said  defmdant  denies  that  aald  law  la  a 
special  law  within  tbe  meaning  of  section 
17  of  article  '2  of  the  Constitution  of  th« 
state  of  Kansas,  aa  amended  by  tbe  electm 
In  said  state  at  the  general  election  of  1906; 
but  should  the  court  decree  that  said  act  la 
question  Is  a  special  law,  within  the  mean- 
ing of  said  section  17  of  article  2  of  the 
Constitution,  the  defendant  still  avers  that 
by  reason  of  the  peculiar  conditions  of  af- 
fairs and  tbe  situation  in  Wyandotte  county, 
aa  liereinbefbre  set  forth,  said  law  ought  to 
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be  heM  ralld  and  constitutional.  Wherefore, 
the  defendant  prays  that  he  may  go  hence 
without  day  and  recover  his  costs. 

**The  Motion. 

"Comes  now  the  state  of  Kansas,  plaintiff 
herein,  by  Fred  S.  Jackson,  Its  Attorney 
Genera],  and  moves  the  court  for  judgment 
as  prayed  for  In  Its  petition  herein  filed,  not- 
withstanding the  answer  of  said  defendant, 
for  the  reason  that  said  answer  does  not 
state  facts  soffldent  to  constitute  a  defense 
or  raise  any  lamu  to  be  tried  in  said  action." 

F.  S.  Jaduon,  Atty.  Oen.,  and  John  B. 
Dawson,  Ant.  Att?.  Oen.  (A.  L.  Berger,  H.  Ii. 
Alden,  and  Jno.  T.  Sims,  of  counsel),  for 
plaintiff.  Nathan  Cree  and  J.  F.  Whitelaw, 
for  defendant 

\ 

SMITH,  J.  (after  stating  the  facts  as 
above).  The  only  question  presented  Is 
whether  chapter  62,  p.  00,  Sp.  Sess.  Laws 
1908,  is  in  violation  of  the  Inhibition  against 
special  legislation  contained  in  the  amend- 
ment to  section  17,  art  2,  of  the  Constitu- 
tion of  Kansas,  adopted  in  1006,  which  reads : 
"All  laws  of  a  graieral  nature  shall  have  a 
uniform  operation  throughout  the  state ;  and 
In  all  cases  where  a  general  taw  can  be  made 
applicable  no  special  law  shall  be  enacted; 
and  whether  or  not  a  law  enacted  Is  repug- 
nant to  this  provision  of  the  Constituti(Hi 
shall  be  construed  and  determined  by  the 
courts  of  the  state."  The  amendment  to 
section  17  consisted  In  the  words  following 
the  semicolon  after  the  word  "enacted."  It 
Is  contended  by  the  plaintiff  that  chapter  62, 
p.  50,  Sp.  Sess.  Laws  1008,  Is  a  special  law 
within  the  meaning  of  the  amendment;  al- 
so, that  the  title  and  first  section  of  the  act 
characterizes  It  as  such.    They  read: 

"An  act  to  create  the  circuit  court  of 
Wyandotie  county,  to  define  the  powers  and 
jurisdiction  of  such  court  and  of  the  judge 
thereof,  to  provide  for  the  holding  of  the 
terms  of  such  court,  and  for  the  transfer 
from  the  district  court  and  court  of  common 
pleas  of  Wyandotte  county  of  certain  actions 
to  said  circuit  court  and  from  the  circuit 
court  to  the  district  court  and  the  court  of 
common  pleas,  and  for  the  appointment  and 
election  for  a  judge  and  clerk  therefor. 

"Section  1.  That  a  new  court  of  record  be 
and  such  court  Is  hereby  created  and  estab- 
lished for  the  county  of  Wyandotte  to  be  call- 
ed the  circuit  court  of  Wyandotte  county. 
Said  court  shall  have  one  presiding  judge 
whose  style  of  office  shall  be  'judge  of  the 
circuit  court*;  and  said  court  shall  have  a 
clerk  whose  style  of  office  shall  be  'clerk  of 
the  court.' " 

The  defendant,  on  the  other  hand,  con- 
tends: That  the  act  is  not  a  special  law, 
but  is  a  general  law,  or,  If  It  Is  a  Q>eclal 
law,  that  the  facts  alleged  in  the  answer, 
being  admitted  1^  the  motion  for  judgment 
on  the  pleadinga,  are  snfllelettt  to  prove  that 


a  general  law  could  not  be  made  applicable 
and  meet  the  public  requirement  and  neces- 
sity for  additional  court  facilities  in  Wyan- 
dotte county.  That  because  the  court  Is,  by 
the  terms  of  the  act,  located  in  Wyandotte 
county,  it  does  not  follow  that  the  provision 
is  for  the  benefit  of  that  county  alone,  but 
Is  for  the  benefit  of  every  citizen  of  the  state 
and  even  of  nonresidents  of  the  state  who 
may  have  business  In  the  courts  of  that 
county.  In  short,  that  it  Is  as  much  for  the 
common  benefit  of  citizens  of  the  state  as 
Is  the  district  court  of  any  one  of  the  other 
counties  of  the  state.  It  is  also  contended: 
That  as  Const  art.  3,  {  14,  requires  that  ju- 
dicial districts  shall  be  bounded  by  county 
lines,  the  territory  could  not  be  decreased, 
as  the  comity  of  T^andotte,  now  and  at  the 
time  of  the  passage  of  the  act,  alone  consti- 
tuted a  judicial  district;  that  the  district 
court,  although  relieved  In  part  by  the  court 
of  common  pleas,  was  unable  to  dlsikuw  of 
the  okass  of  bosineas  that  came  to  It;  that 
the  Legislature  was  fairly  If  not  expressly 
authorised  by  section  1,  art  8,  of  the  Consti- 
tution to  create  such  other  courts,  Inferior 
to  the  Supreme  Court  as  sboQld  be  necessarr 
to  transact  the  business.  A  portion  of  sec- 
tion 1,  art  8,  reads:  'TTtae  judicial  power  of 
this  state  shall  be  vested  In  a  Supreme  Court, 
district  courts,  probate  courts,  justices  of 
the  pesce,  and  sodi  other  conrti^  Inferior  to 
the  Supreme  Court,  as  may  be  provided  by 
law." 

In  reply  to  this,  as  to  the  question  whether 
or  not  the  act  is  a  special  law,  the  plaintiff 
refers  to  State  v.  Nation  (Kan.)  06  Paa  659. 
In  which  this  court  held  that  an  act  creating 
a  court  In  the  city  of  Chanute,  Neosho  coun- 
ty, defining  the  jurisdiction  thereof,  and  pro- 
viding officers  therefor,  eta,  was  within  tlie 
Inhibition  of  section  17,  art.  2,  of  the  Consti- 
tution as  amended.  That  case.  In  turn,  cites 
Anderson  v.  Cloud  County  (Kan.)  05  Pac. 
6S3.  Those  cases  are  Instructive,  but  neither 
is  to  any  considerable  extent  parallel  to  this. 
The  plaintiff  also  cites  as  evidence  that 
other  cities  and  counties  of  the  state  need 
or  have  needed  remedial  legislation  of  the 
character  attempted  In  the  bill  In  question ; 
cliapter  36,  p.  348,  Comp,  Laws  1802,  creating 
a  criminal  court  for  Leavenworth  county; 
chapter  117,  p.  167,  Laws  1889,  creating  the 
court  of  common  pleas  of  Sedgwick  county; 
chapter  140,  p.  213,  Laws  1886,  creating  the 
superior  court  of  Shawnee  county;  chapter 
02,  p.  161,  Laws  1891,  creating  the  court  of 
common  pleas  of  Wyandotte  county;  and 
chapter  16,  p.  42,  Laws  1898,  creating  the 
court  of  common  pleas  of  Crawford  and  Cher- 
okee counties.  A  perusal  of  these  acts  and 
the  differing  provisions  therein  In  regard  to 
jurisdiction,  procedure,  and  power  of  en- 
forcing judgments  of  the  various  courts  es- 
tablished thereby  and  other  differences  de- 
ferred to  by  Mr.  Justice  Boison  In  State 
'T.  Nation,  supra,  fully  jmtity  the  remark 
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In  the  latter  ease:  "These  differences  and 
-others  not  now  r^erred  to  indicate  that 
snch  legislation  mars  the  harmony  of  our 
Judicial  system  and  tends  to  Incongruities 
and  evils  In  addition  to  those  stated  by  Hr. 
Justice  Porter  In  the  Clond  County  Oase." 
Uniformity  in  the  procedure  and  jurisdiction 
of  all  nisi  prlus  courts  of  general  jurisdic- 
tion in  the  state  Is  of  but  little,  if  any,  less 
importance  than  the  uniformity  of  the  law 
as  to  the  rights  of  property  and  of  persons. 

We  think  It  must  be  conceded  that  the  act 
In  question  Is  special  legislation.  The  real 
•question,  and  we  may  say  the  dIfScult  gnes- 
tloD,  Is:  Can  a  general  law  be  made  appli- 
cable to  the  varying  conditions  and  necessi- 
ties of  the  dlfiFerent  counties  and  cities  of 
the  state  which  will  supply  to  every  portion 
of  the  state  reasonably  adequate  and  expedi- 
tious facilities  for  the  judicial  determination 
of  all  civil  and  criminal  actions  which  arise 
or  may  arise  therein?  This  all  citizens  of 
the  state  have  a  right  to  expect  In  every 
section  thereof.  Also,  It  has  been  the  general 
policy  of  the  state  to  pay  from  the  state 
treasury  the  salaries  of  district  and  Supreme 
-Court  judges,  and  It  seems  unfair  to  Impose 
upon  communities  which  require  additional 
Judicial  facilities  of  the  character  which  in 
<ither  communities  devolve  upon  district 
judges  to  pay  the  salaries  of  judges  of  courts 
designed  for  that  purpose.  This  has  been 
done  by  some  of  the  special  acts  referred  to. 
It  is  desirable,  also,  that  citizens  in  every 
part  of  the  state  should  be  assured  that  tli^y 
may  go  to  the  records  of  one  court  In  any 
■county  of  the  state  and  ascertain  what  judg- 
ments or  Hens,  if  any,  affect  the  title  to  any 
real  estate  In  that  county  In  which  they  may 
be  Interested.  Many  other  reasons  might  be 
assigned  making  It  desirable  and  important 
to  bare  only  one  court  of  general  jurisdiction 
In  each  county  of  the  state.  Before  holding 
the  act  for  the  relief  of  Wyandotte  county 
unconstitutional,  it  devolves  upon  this  court 
to  at  least  suggest  the  general  features  of  a 
law  which  can  be  made  applicable  to  the 
whole  state. 

We  adopt  the  suggestioii  made  in  the  de- 
fendant's turlef,  which  Is,  in  substance,  that 
in  cases  where  a  judicial  district  ctmslsts 
of  one  county  only,  and  one  judge  Is  un- 
able to  discharge  the  buidness  devolving  upon 
the  court,  that  one  or  more  additional  dis- 
trict judges,  as  the  necessities  and  conven- 
ience of  the  public  may  require,  be  provided 
for  such  district  By  the  provision  ot  sec- 
tion 14,  art  8,  of  the  Constitution,  judicial 
districts  must  be  bounded  by  county  lines, 
and  hence  a  county  cannot  be  divided  into 
two  or  more  judicial  districts.  There  is  no 
inhibition,  however,  in  the  Constitution 
against  there  b^g  more  than  one  dlstrlot 
Judge  In  a  judicial  district  It  Is  sugges- 
tive that  In  framing  the  Constitution  it  was 
provided  (section  1,  art  3)  that  the  Judicial 
power  of  the  state  should  be  vested  in  a  Su- 
preme Court;  district  oourts,  probate  conrti^ 
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justices  of  the  peace,  and  such  otter  courts. 
Inferior  to  the  Supreme  Court,  as  may  be 
provided  by  law.  It  was  provided  by  sec- 
tion 2  that  the  Supreme  Court  ahall  consist  of 
one  chief  justice  and  two  associate  jnstlcea 
(since  amended  to  seven  justices).  By  sec- 
tion 8  It  ts  provided  that  the  probate  court 
shall  consist  of  one  Judge,  but  there  la  no 
specification  of  the  number  of  Judges  of 
which  a  district  court  should  be  composed. 
True  It  is  that  section  6  divided  the  state  in- 
to five  judicial  districts,  and  provided  that 
in  each  of  the  districts  a  district  judge  sliould 
be  elected,  and  section  20  of  the  same  article 
provided  for  the  election  of  a  judge  jiro  tern 
**when  the  judge  Is  absent  or  otherwise  un- 
able or  disqualified  to  sit  In  any  case."  It 
may  be  argued  that  the  use  of  "a"  and  "the" 
In  these  sections  refer  to  one  person  and  by 
Implication  limits  the  number  of  judges  in 
one  judicial  district  to  cme  Judge.  It  may 
not  have  been  In  the  minds  of  the  framers 
of  the  Con8tituti<m  that  mace  than  cme  dis- 
trict judge  might  beccHne  necessary  In  one 
judicial  district,  and  hence  the  use  of  the  ar- 
ticles "a"  and  "the";  bnt  since  no  specific 
limitation  was  made  on  the  number  of 
judges,  as  was  done  with  reference  to  the 
Supreme  Court  and  the  probate  court.  It  is 
reasonable  to  infer  tliat  no  such  limitation 
was  Intended.  The  evidently  great  benefit 
to  the  state  which  would  result  in  liarmoniz- 
Ing  our  judldal  system  and  judicial  proce- 
dure Impels  us,  in  the  alienee  of  such  express 
Inhibition,  tp  suggest  that  a  law  providing 
for  more  than  one  judge  In  a  judicial  district 
would  not  be  in  violation  of  the  Constitution. 
It  follows  that  the  Legislature  can  enact  a 
general  law  applicable  to  the  whole  state, 
providing  that  when  a  Judicial  district  has 
or  attains  a  certain  population  or  has  plac- 
ed upon  the  docket  of  its  district  court  a 
certain  number  of  cases  annually,  or  when 
both  of  these  conditions  concur,  or  other  con- 
ditions make  It  reasonably  necessary,  the 
facts  may  be  ascertained  in  a  manner  provid- 
ed by  the  law,  tt>e  Ctovemor  may  be  authoriz- 
ed to  appoint  or  the  electors  ct  the  district 
to  elect  a  second  district  judge  ot  the  dis- 
trict, and  upon  certain  other  ff»eclfled  con- 
ditions that  a  third  or  fourth  district  judge 
of  the  district  may  be  appointed  or  elected 
Provision  may  also  be  made  in  case  there  be 
more  than  one  district  judge  in  a  dlttrlct  for 
the  Judges  to  hold  oourt  In  divisions.  This 
suggestion.  If  followed,  would  not  nullify  the 
provision  of  section  1,  art  3,  of  the  Constitn- 
tlon,  providing  for  other  courts  inferior  to 
the  Supreme  Court  Any  general  law  design- 
ed to  supply  adequate  facilldes  to  the  stats 
is  within  the  constitutional  grant  of  power 
to  the  Legislature  The  plan  snueated  may 
not  be  the  only  oo^  feasible. 

We  conclude  that  chapter  62,  p.  60,  Bp. 
Sees.  Laws  1906,  Is  In  derogation  of  sectloD 
17.  art  2,  of  the  Constitutl<m.  which  inhU>lts 
the  enactment  of  a  special  law  wttwa  a  goo* 
eral  lav-can  be  made  ap^lcabl& 
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The  Judgment  of  tbe  court  Is  that  the  de- 
fiendaiit  Frank  D.  Hutchlngs  Illegally  aBBumes 
to  exercise,  and  does  exercise,  the  powers, 
prlvllegeB,  and  prerogadTes  of  a  Judge  of 
tbe  state  of  Kansas  In  a  court  of  general  Ju- 
rlsdlctlrai,  and  that  he  be  ousted  from  said 
office,  and  that  the  defendant  pay  the  costs 
of  this  action. 

BURCH,  MASON.  0BAVB8,  and  BBN- 
80N,  JJ.,  concur. 

PORTER,  X  (concnrrlng  specially).  The 
law-  is  manifestly  repugnant  to  section  17  of 
article  2  of  the  Constitution  as  amended,  and 
no  Talld  argument  to  support  It  based  upon 
convmlence  or  necessity  Is  at  any  force  for 
the  reason  that  a  general  law  can  be  made 
to  apply.  Besides,  a  general  law  proTld- 
Ing  for  an  increase  In  the  number  of  Judges 
of  tbe  district  court  In  counties  of  a  certain 
class,  to  be  determined  by  tbe  Legislature, 
would  have  the  effect  to  preserve,  instead  of 
mar,  the  symmetry  and  uniformity  of  oar 
Judicial  system.  The  creation  of  a  variety 
of  courts  designated  by  different  names  and 
necessarily  differing  ^m  the  district  court 
In  matters  of  Jurisdiction,  and  differing  In 
tbemselTes  In  torma  of  procedure  and  prac- 
tice, should  not  be  encouraged.  Tbe  diff^ 
ence  In  courts  requires  a  separate  clerk  for 
each  and  separate  records  and  dockets,  en- 
tailing upon  tbe  public  unnecessary  Incon- 
Tenience  and  expense.  Moreorer,  the  c<mdl- 
tlons  existing  In  Wyandotte  county  differ 
from  those  in  seTeral  other  counties  only  in 
degree.  This  court  takes  cognizance  of  the 
conditions  existing  in  a  niunber  of  counties, 
where  the  volume  of  court  bndness  has  In- 
creased In  recent  years  to  such  an  extent 
as  to  render  it  difficult  If  not  impossible,  for 
one  district  Judge  to  gtre  to  it  the  attrition 
Its  Importance  deserros  or  dispose  of  it  with 
the  promptness  which  Justice  to  the  public 
and  the  rights  of  parties  and  litigants  demand. 
This  la  especially  true  of  Sbawnee,  Sedgwick, 
Crawford,  and  Montgomery  counties. 

At  tbe  last  session  of  tbe  L^slature, 
when  the  act  In  question  was  pending,  a 
resolution  was  Introduced  in  the  House  re- 
questing tbe  Supreme  Court  to,  determine 
the  question  whether  the  Constitution  per- 
mits an  increase  In  the  number  of  Judges  of 
the  district  court  Doubtless,  owing  to  tbe 
fact  that  there  Is  no  provision  by  which  legal 
questions  can  be  submitted  to  this  court 
in  that  manner,  the  resolution  was  not  pass- 
efl;  but  the  circumstance  Is  an  indication 
that  the  Legislature,  recognizing  the  con- 
ditions, have  only  been  prevented  from  enact* 
Ing  a  general  law  on  the  subject  by  tbe  un- 
certainty which  has'  prevailed  In  respect  to 
this  ctmstitutlonal  .question.  The  Constitu- 
tion nowhere  llmlte  in  express  terms  the 
number  of  Judges  of  the  district  court,  nor 
does  It  in  express  terms  provide  for  more 


•than  one  district  Judge;  but  the  construc- 
tion VB  have  given  the  provision  establishing 
district  courts,  in  my  opinion,  does  no  vlo* 
lence  to  the  spirit  or  intent  of  the  organic 
law.  and  at  the  same  time  Is  approved  by  the 
argument  ot  convenience  and  necesid^  and 
accords  with  sound  reason. 


WORK  V.  FIDBUTT  OIL  &  OAS  CO.  eC  al. 
(Supreme  Court  of  Kansas.  Dec  12,  1906.) 

1.  Equttt  a  423*)— Equitabix  Relief— Cov- 

TBAOTS, 

In  grantiDK  eauitable  relief  under  a  con- 
tract, a  court  ahouid  go  only  bo  far  as  is  just 
and  equitable. 

[Ed.  Kote.— For  other  eases,  see  Equity,  Cent. 
Dir.  I  986;  Dee.  Dig.  |  42S.*] 

2.  SPEcmo  PnroBiuHOB  (%  61*)— Bquxtabu 

BBLIBr--C0NTBACT8. 

Neither  a  court  of  law  nor  of  equity  will 
enforce  an  unconscionable  contract. 

[Ed.  Note.— For  other  ca^ee,  see  Specific  Per- 
formance. Cent.  THg.  }  153 ;  Dec  Dig.  |  51.*] 

(Syllabus  by  tbe  Coart) 

Error  from  District  Court,  Allen  County; 
Oscar  Foust,  Judge. 

Action  by  Dorothy  Work  against  the  Fi- 
delity Oil  &  Qas  Company  and  others.  From 
the  Judgment,  plaintiff  brings  error.  Af- 
firmed. 

"First  This  action  was  commenced  Novem- 
ber 15,  190S. 

"Second.  Rtiief  aou^t:  Cancellation  of 
oil  and  gas  lease  and  Injunctlim,  asked  al- 
so .decree  quieting  title  of  plaintiff  to  lands 
described  In  lease  in  controversy,  as  against 
eadi  and  all  of  defendants, 

"Third.  Def^dants  answer  averring  sub- 
stantial performance  of  conditions  on  their 
part  to  be  kept  and  performed;  further  aver- 
ring fraud  in  procurement  of  lease  in  its 
present  form  as  to  terms  and  conditions,  and 
ask  for  reformation  of  same  and  for  general 
relief. 

"Fourth,  Plaintiff  replies  denying  all  new 
matter  set  out  In  answer  and  cross-petition 
of  defendants,  especially  denying  all  matters 
set  out  in  such  answer  and  cross-petition  of 
defendants  as  is  Inconsistent  with  the  al- 
le^tions  of  plaintifT's  petition. 

"Fifth.  From  the  pleadings  and  evidence 
in  tbe  cause  tbe  court  finds  tbe  following 
facts:  That  tbe  contract  of  lease,  a  copy  of 
which  Is  attached  to  tbe  [)etition  of  plain- 
tiff, marked  'Exhibit  A,'  was  on  the  13th 
day  of  October,  1903,  duly  made  and  enter- 
ed Into  by  and  between  George  Z.  Work  and 
Dorothy  Work,  his  wife,  of  the  first  part, 
and  W.  C.  Robinson  and  W.  J.  Kennedy,  of 
tbe  second  part,  that  by  subsequent  asslgn- 
nients  duly  made,  tbe  defendant  the  Fidelity 
Oil,  Gas  &  Mineral  Company,  a  corporation, 
duly  organized  under  the  laws  of  tbe  state 
of  Kansas,  became  and  was  at  the  Ume  of 
Uie  commencement  of  this  action,  since  then. 
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and  Is  now,  in  the  poesesalon  of  all  the  right, 
title,  and  Interests  of  defendants.  W.  C  Bob- 
inaon  and  W.  J.  Kennedy,  the  original  lea- 
sees In  said  agreement  of  lease. 

"Sixth.  That  under  the  terms  and  condi- 
tions of  said  contract  of  lease,  the  defend- 
ant the  Fidelity  OU,  Oas  &  mneral  compa- 
ny entered  upon  the  lands  described  In  said 
contract  of  lease  and  commenced  operations, 
and  has  drilled  npon  said  tract  of  land 
deren  (11)  wells,  numbered  consecotlvely, 
Nos.  1  to  11,  both  Inclusive,  of  which  w^a 
No.  2  resulted  In  a  dry  hole,  and  No.  11, 
wliUe  showing  some  oil,  though  not  sufficient 
to  Justify  working,  was  plugged  and  aban- 
doned, thus  leaving  nine  producing  wellfi, 
averaging  In  capacity  and  output  with  oil 
wells  generally  In  the  Humboldt  district,  In 
which  the  lands  in  controversy  are  located. 

"Seventh.  That  likewise,  under  and  In  pur- 
suance with  the  terms  and  conditions  of  said 
contract  of  lease,  the  defendant  the  Fidelity 
Oil,  Gas  &  Mineral  Company  did  Install  a 
complete  shacklerod  pumping  plant  for  pump- 
ing the  wells  described  on  said  tract  of  land, 
and  operated  the  same  until  about  the  .tSth 
day  of  March,  1906. 

"Elgbth.  That  the  lessees  and  those  claim- 
ing under  them  ceased  all  operations  as  to 
development  of  said  land  and  drilling  wells 
In  the  early  part  of  July,  1901. 

"Ninth.  That  defendant  the  Fidelity  OU, 
Gas  &  Mineral  Company,  In  good  faith,  has 
expended  In  the  purchase  of  machinery,  cas- 
ing, tubing,  boilers,  engines,  shacklerods, 
tanks,  tools,  fixtures,  and  In  the  building  of 
structures  necessary  for  the  development  of 
said  tract  of  land,  approximately  the  sum 
of  $20,000,  and  the  further  sum  of  about 
$4,200  In  wages  and  expenses  In  that  regard. 

"Tenth.  That  on  the  17th  day  of  July, 
1905,  George  Z.  Work,  now  deceased,  and 
Dorothy  Work,  his  wife,  lessors  in  contract 
for  lease  in  controversy  In  this  action,  gave 
notice  in  writing  to  the  defendant  company, 
Id  which  notice,  after  reciting  extracts  from 
lease,  they  say:  'Now,  therefore,  this  notice 
is  to  warn  you  that  unless  you  b^ln  active 
operations  in  the  further  development .  of 
said  premises  within  thirty  (30)  days  from 
service  hereof,  suit  will  be  Instituted  for  the 
nulIIflcatlOD  of  said  lease  and  for  the  pos- 
session of  all  the  property  as  above  describ- 
ed.* The  receipt  of  this  notice  Is  admitted 
by  corporation  defendant 

"Eleventh.  That  George  Z.  Work,  one  of 
the  lessors  of  lease  in  controversy,  died  tes- 
tate during  the  month  of  August,  1906,  and 
by  his  will  devised  to  Dorothy  Work,  his 
wife  (now  widow),  plalntltT  in  this  action, 
the  lands  In  controversy  herein,  and  she,  the 
said  Dorothy  Work,  since  then,  and  at  the 
time  of  the  commencement  of  this  action 
was,  and  now  Is,  the  legal  and  equitable 
owner  of  said  lands. 

"Twelfth.  That  the  Fidelity  Oil,  Gas  & 
Mineral  Company,  defendant,  after  receiving 
tbB  notice  for  lessors  dated  July  17,  1905,  re- 


ferred to  in  paragraph  10  of  these  findingB, 
proceeded  to  arrange  for  the  resumption  of 
operating  and  pumping  the  wells  on  said 
tract  of  land,  and  marketing  the  oil  produc- 
ed, and  to  that  end  perfected  a  deal  with  tbe 
Standard  Oil  Company  to  accept  the  oil  so 
produced,  and  on  or  about  September  19, 
1905,  tbe  defendant  the  Fidelity  OU,  Gas  ft 
Mineral  Company  notified  the  plalntilT  here- 
in that  It  had  arranged  to  start  the  pumps 
to  produce  oU  on  said  lands  and  to  seU  to 
tbe  Standard  OU  Company  at  Humboldt 
Kan.,  and  at  tbe  same  time  also  notified 
plaintiff  that  It  would  sink  no  more  welts 
at  present:  and  It,  said  defendant  the  Fidel- 
ity Oil,  Gas  ft  Mineral  Company,  did,  in 
good  faith,  proceed  to  pump  said  wells  on 
said  lands  and  dispose  of  oU  to  tbe  Standard 
Oil  Company. 

"Thirteenth.  That  on  Septonher  25,  1905. 
plaintiff  herein  gave  notice  In  writing  to  de- 
fendant the  Fidelity  OU,  Gas  A  Mineral  Com- 
pany to  cease  from  doing  or  performing  any 
work  of  any  Idnd  or  cbaracter  in  operating 
for  oU  or  gas  under  aforesaid  lease  upon 
lands  described  therein,  and  further  notify- 
ing, it  not  to  remove  from  said  leased  prem- 
ises any  property,  buUdlngs,  machinery,  struc- 
tures. Improvements,  casings,  tubings,  fix- 
tures, fittings  in  wells,  pipes  and  pipe  lines, 
oil  tanks,  oU  and  gas,  or  any  other  personal 
effects  of  any  kind  or  character  placed  or 
produced  thereon,  alleging  In  said  notice  that 
such  notice  was  given  for  the  reason  that 
the  covenants,  stipulations  and  provisions  of 
said  lease  bad  be^  violated  by  said  defend- 
ant company,  and  sncb  lease  had  thereby 
been  wholly  forfeited. 

"Fourteenth.  Ttuit  this  action  was  com- 
menced on  the  .16th  day  of  November.  1905. 
at  which  time  the  defendant  company  was 
pumping  the  wells  on  said  lands  and  market- 
ing the  oil,  and  npon  application  of  plaintiff 
a  restraining  order  was  granted  herein,  and 
November  25,  1906,  was,  by  the  Judge,  set 
as  the  time  for  hearing  of  application  for 
temporary  injunction,  and  upon  November 
25,  1906,  upon  bearing  had,  a  temporary  in- 
junction was  granted  by  the  Judge  df  this 
court  as  follows:  *In  consideration  of  tbe 
premises,  I  do  order  and  direct  that  tbe  de- 
fendants and  each  and  all  of  them,  or  any 
one  acting  by,  through,  or  under  tbem.  or 
either  of  them,  be  restrained  and  enjoined 
from  doing  and  performing  work  of  any 
kind  or  character  In  operating  for  oU  and 
gas  on  the  leased  premises  hereinbefore  de- 
scribed, and  from  removing  from  said  prem- 
ises any  of  tbe  property  hereinbefore  de- 
scribed, and  from  removing  from  said  leasotl 
premises  of  the  property  hereinbefore  set 
forth,  provided,  however,  that  ttie  defendant 
the  Fidelity  OU  &  Gas  Company,  shall  be 
and  Is  hereby  permitted  to  operate  the  tvcIIs 
now  upon  said  leased  premises,  in  order  to 
preserve  and  protect  same  In  the  Interest  of 
all  parties,  and  may  market  and  sell  the  oil 
produced  from  sncb  wells  at  the  best  price 
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that  can  be  had  -therefor,  and  out  of  such 
proceeds  pay  all  necessary  expenses  of  oper- 
ating and  caring  for  such  wells,  keeping  ac- 
CDrate  accounts  of  such  receipts  and  expen- 
ditures, copy  of  which  said  accounts  to  be 
filed  In  this  action  monthly,  the  net  proceeds 
arising  :l^om  such  sale  of  oil  to  be  held  by 
said  defendant  the  Fidelity  Oil  &  Gas  Com- 
pany, subject  to  the  further  order  of  the 
court,  or  Judge  thereof;  this  order  to  be 
and  continue  In  force  until  the  further  order 
of  the  court,  or  judge  thereof,  and  to  become 
operative  upon  the  plaintiff  executing  and 
filing  herein  a  bond  to  the  defradants  In  the 
sum  of  $3,000,  with  surety  to  be  approved  by 
the  deft  of  this  court,  conditioned  as  is  pro- 
vided by  law.'  That  on  December  9,  1006, 
bond  for  injunction,  pursuant  to  terms  of 
temporary  injunction  order,  was  approved 
and  filed,  and  since  then  said  temporary  In- 
junction was,  and  now  is  In  full  force  and 
effect. 

"Fifteenth.  Tliat  to  have  properly  develop- 
ed the  tract  of  land  described  in  contract  of 
lease  In  controvert  in  this  action,  there 
should  have  been  at  least  1  well  drilled  to 
every  10  acres,  or  at  least  40  wells  upon  said 
tract  of  land. 

"Sixteenth.  That  during  the  years  1904 
and  1905,  owing  to  the  unsettled  condition 
of  the  oil-producing  business  In  the  Hum- 
bcMt  district,  In  whldi  the  lands  in  contro- 
versy are  located.  It  was  practically  Impos- 
sible for  producers  to  handle  their  products, 
or  In  any  manner  profit  by  operating  their 
bfddlngs,  and  this  frcnu  no  fault  of  (pra- 
ters, such  as  defendant  In  this  action;  the 
condlttons  arising  from  causes  entirely  be- 
yond their  control. 

**8erenteaith.  That  the  defendants  the  Fi- 
delity Oil  ft  Oaa  Company  and  the  Fidelity 
Oil,  Oas  &  Mineral  Company-  are  both  cor- 
porations organised  nndor  the  laws  of  the 
state  of  Kansas. 

"Eighteenth.  That  the  defoidants  W.  O. 
Robinson,  W.  J.  Kennedy,  and  J.  B.  Sinclair 
filed  their  written  dlsclafaners  herein,  where- 
in thej  say  that  'hereby  eadi  and  all  as  In- 
dlTldnals  say  that  they  are  not  tndlvldnaUy 
interested  in  the  contract  and  agreement  set 
oat  In  the  petition.' 

"From  the  tongoing  facts,  I  deduce  the 
following  conclusions  of  law: 

"(1)  That  on  the  17th  day  of  July,  1905, 
the  defendant  the  Fidelity  OU,  Gas  &  Hin^ 
al  Company,  a  corporation  defendant,  by  rea- 
son of  a  failure  to  develop  the  lands  in  con- 
troversy, as  contemplated  by  contract  of 
lease,  and  In  leering  In  operatlni  at  least 
one  drill  on  said  lands,  had  mnltted  in  the 
performance  of  sucb  duties  as  would  have 
entitled  the  lessors  to  invoke  a  forfeiture 
of  such  contract  of  lease. 

"(2)  That  the  lessors,  by  giving  notice  to 
defendant  tbe  Fidelity  Oil,  Oas  &  Mineral 
Company,  on  July  17th,  1906,  to  proceed  to 
operate  on  said  lands  under  said  contract  of 


lease,  thereby  elected  to  waive  such  forfei- 
ture of  lease  at  that  time  incurred  and  there- 
by hivlted  defendant  the  Fidelity  Oil,  Oas 
&  Bllneral  Company  to  proceed  with  opera- 
tions on  said  lands. 

'■(3)  That  the  defendant  the  Fidelity  Oil, 
Gas  &  Mineral  Company,  within  a  reasonable 
time  after  receiving  notice  for  lessors,  men- 
tioned in  conclusion  of  law  Mo.  2,  resumed 
operations  on  said  lands  and  marketing  oil 
produced,  but  wholly  neglected  and  failed  to 
farther  develop  said  lands  and  keep  drill  In 
operation  on  said  lands.  Plaintiff,  by  her  no- 
tice of  September  25,  1005,  elected  to  ter- 
minate said  contract  of  lease. 

"(4)  That  the  plaintiff  Is  entitled  to  a  can- 
cellation of  said  contract  of  lease  and  a  de- 
cree forever  quieting  her  title  In  and  to  the 
lands  described  therein,  against  each  and  all 
of  the  defendants,  or  any  one  claiming  by, 
through,  or  under  them,  or  either  of  them; 
and  that  tbe  defendants  and  each  of  them,  or 
any  one  claiming  through  or  under  them,  or 
either  of  them,  be  perpetually  enjoined  from 
asserting  any  right,  title,  interest,  property, 
claim,  or  demand  by  virtue  of  said  contract 
of  lease,  or  lands  described  therein,  or  cov- 
ered thereby ;  and  likewise  ttiat  the  defend- 
ants and  each  of  them,  or  any  one  claiming 
by,  through,  or  under  them,  or  either  of  them, 
be  perpetually  enjoined  from  going  upon  to 
operate  said  lands  or  any  part  thereof,  or  to 
remove  any  property  therefrom,  except  as  in 
next  succeeding  concliisiou  of  law.  No.  5, 
stated. 

^(S)  That  In  view  of  facte  hereinbefore 
found,  bi  equity  and  good  conscience,  the  can* 
ceilatlon  of  lease  contract  beraln  should  be 
treated  as  a  termination  of  lease  under  the 
terms  of  said  contract  of  lease,  which  pro- 
vides as  follows:  Thst  the  lessee  shall  not 
remove  therefrom  any  building  or  Improre- 
mente  erected  thereon  during  the  said  term 
by  the  said  partlM  of  the  second  part,  bat 
said  buildings  and  Improvemente  shall  re- 
main a  part  of  the  said  premises  and  become 
the  property  of  the  ownera  of  the  land  as  a 
part  of  the  consideration  of  tbe  lease,  in  ad- 
dltlcm  to  the  other  considerations  herain 
provided,  excepting  the  tools,  boilers,  boiler 
houses,  pipe  lines,  drilling  oatfite,  tanks  for 
waterfor  drilling,  engines  and  maclilnery,  and 
the  casing  In  dry  wells  tihall  roqaln  the  prop- 
erty of  the  second  party,  and  may  be  remov- 
ed at  any  time  befora  the  expiration  of  sixty 
days  from  the  termination  of  this  lease.' 
Thereforo  the  defendant  the  Fidelity  Oil, 
Gas  &  Mineral  Company  may  within  60  days 
of  said  date  remove  from  ssid  lands  Ite  tools, 
boilers,  boiler  houses,  pipe  lines,  drilling  ont- 
flts,  tanks  for  water  for  drilling,  engines,  and 
machinery,  and  the  casing  in  dry  wells,  pro- 
vided that  it,  the  said  tbe  Fidelity  011,  Gas 
&  Mineral  Company,  defendant,  shall,  in  a 
good  and  workmanlike  manner,  carefully  plug 
all  dry  wells,  and  In  snob  wells  as  produce  oil 
casing  to  be  left  In  good  condition,  and  they 
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to  be  carefnily  capped  and  closed,  bo  aa  to 
preserre  them  and  the  adjacent  field. 

"(6)  That  tbe  prayer  of  the  defendant  the 
Fidelity  Oil,  Gas  &  Mineral  Company  for  a 
reformation  of  contract  of  the  lease  be  and 
the  same  Is  denied. 

"(7)  That  the  defendant  the  Fidelity  Oil, 
Gas  &  Mineral  Company  pay  the  costs  of  tbla 
action. 

"(8)  That  Judgment  and  decree  be  rendered 
herein  accordingly." 

PlalntilTs  motion  for  a  new  trial  -was  oTer- 
ruled,  and  Judgment  was  rendered  in  accord- 
ance with  the  conclusions  of  law. 

A.  S.  Lapham,  S.  U.  Brewster,  and  Andrew 
S.  Winters,  for  plaintiff  In  wror.  Charles  H. 
Ai>t;  for  defendants  In  error. 

SMITH,  J.  (after  stating  titte  facts  as 
abore).  The  plaintiff  In  error,  plaintiff  be- 
low, assigns  as  error  the  acluslon  of  certain 
evidence  offered  by  her,  but  In  her  brief  does 
not  specify  the  portions  of  snch  testimony 
to  which  objection  is  made.  She  also  claims 
MM  error  the  admission  of  eridenoe  on  the 
part  of  the  defendimt  in  error  and  refers  to 
pages  of  the  record.  In  the  review  of  cases, 
this  court  now  looks  only  to  the  abstract. 

The  defradants  in  error,  If  there  be  more' 
than  one,  devote  practically  their  entire  brief 
to  the  discussion '  of  sieged  errors  of  the 
court  against  them.  It  does  not  appear  that 
they  filed  any  motion  for  a  new  trial  below, 
or  that  they  filed  any  cross-petition  in  error 
In  this  court.  These  questions  are  not  thaw- 
fore  pending  here.  Since  the  plaintiff  fairly 
challeqges  the  sixteenth  findhig  of  fact  as  not 
sustained  by  the  evidence,  and  the  defendant 
abstracts  no  eridence  In  support  thereof,  this 
contention  is  sustained.  A.,  T.  &  S.  F.  Ry. 
Co.  V.  Conlon  et  al.  (Kan.)  94  Pac.  148. 

It  does  not  follow  therefrom  that  the  court 
erred  in  the  fifth  conclusion  of  law.  The 
court  decided  as  a  matter  of  equity  and  good 
conscience  that  the  cancellation  of  the  lease, 
which  the  plalntltF  prayed  for,  should  be 
treated  as  an  expiration  of  the  lease  under 
the  terms  thereof,  and  not  such  a  termina- 
tion as  would  forfeit  to  the  plaintiff  property 
of  great  value  placed  on  the  premises  by  the 
lessee.  It  Is  an  equitable  action  brought  by 
the  plaintiff  to  set  aside  and  cancel  a  lease 
before  its  expiration  by  lapse  of  time.  The 
court  finds  that  the  lessee  had  bored  on  the 
premises  11  wells,  9  of  which  at  the  time  of 
the  commencement  qf  the  action  were  "pro- 
dueing  wells  averaging  In  capacity  and  out- 
put with  oil  wells  generally  In  the  Humboldt 
district,  In  which  the  lands  in  controversy  are 
located."  The  court  also  finds  that  the  de- 
fendant had  "in  good  faith  expended  In  the 
purchase  of  machinery,  casing,  tubing,  boilers, 
engines,  sbaeklerods,  tanks,  tools,  fixtures, 
and  In  the  building  of  structures  necessary 
for  the  development  of  said  tract  of  land, 


approximately  the  sum  of  $20,000,  and  the 
further  sum  of  about  |14,200  In  wages  and  ex- 
penses In  that  r^ard."  The  court  set  aside 
the  lease  and  awarded  the  possession  of  the 
premises  to  the  plaintiff  and  enjoined  the  de- 
fendants from  interfering  therewith,  exc^t 
to  remove  from  the  premises  certain  specified 
machinery,  buildings,  tanks,  and  the  casing 
in  dry  wells.  The  lease  was  set  aside  on  ac- 
count of  the  failure  of  tbe  defendant  to  com- 
ply with  certain  conditions  thereof,  and,  ac- 
cording to  the  letter  of  the  contract,  the  de- 
fendant forfeited  to  the  plaintiff  thereby  all 
of  this  machinery,  buildings,  eta  There  is 
no  contention  but  that  tbe  plaintiff  had  re- 
ceived the  agreed  royalty  upon  all  the  oil  the 
defendants  bad  produced  upon  tbe  premises 
and  at  a  rate,  as  claimed  by  the  defendant, 
considerably  In  excess  of  the  customary  rates 
In  the  district,  and  she  Is  left  nine  prodndng 
oil  wells  cased  and  In  good  condition. 

We  think  the  court  of  equity  was  amply 
Justified  In  refusing  to  require  the  lessee  to 
forfeit  to  the  plaintiff  920,000  worth  of  other 
property,  even  though  the  letter  of  the  con- 
tract so  provided.  Neither  law  nor  equity 
favors  forfeitures.  The  plaintiff  had,  but 
a  short  time  before  the  bringing  of  the  action, 
waived  the  forfeiture  of  the  lease  which  she 
might  have  claimed  by  reason  of  the  partial 
failure  of  the  lessee  to  perform  the  conditions 
thereof.  The  lessee  thereupon  resumed  the 
operation  of  the  producing  well,  but.  because 
of  his  failure  or  refusal  to  bore  other  wells, 
ttie  plaintiff  asked  a  court  of  equity  not  only 
to  cancel  his  lease  and  to  enjoin  him  from 
(Operating  the  wells  he  had  produced,  bVt  also 
to  forfeit  to  ber  $20,000  worth  of  machinery, 
buildings,  etc.  In  grantli^  equitable  relief 
under  a  ccmtract,  tlie  court  Should  go  cmly  so 
far  aa  is  Just  and  equitable,  and  neither  in 
law  nor  In  equity  an  a  par^  oiforce  an  un- 
conscionable contract  This  proposition  ts 
80  universally  recognised  that  no  citation  of 
autboritles  Is  deemed  neceeaary. 

The  Juc^ment  of  the  conrt  Is  affirmed. 


ATCHISOX,  T.  &  S.  F.  ET.  CO.  v.  BAKER. 
(Supreme  Court  of  Kansas.  Dec.  iSt,  13)08.) 

1.  RaILBOAOS  (8  381*)— INJUBIES  TO  PEft^^TS 

ON  Track  —  Injubt  Avoidable  Notwitk- 

8TANDIITO  CONTBIBUTOay  NEQLiaEHCE, 

In  an  action  to  recover  damages  on  account 
of  an  injury  to  a  pedestrian  resulting  from  a 

loeomotive  being  driven  along  the  public  street 
of  a  city  at  an  unlawful  and  dangerous  rate  of 
speed,  with  no  signal  beiDg  given  of  its  approach, 
and  with  no  outlocA  bemg  kept,  the  miscoD- 
dact  of  those  In  charge  of  It  may  amount  to 
such  recklessness  and  wantooneBS  as  to  cut  off 
the  defense  of  contributory  negligence,  although 
such  employes  did  not  know  of  the  presence  of 
the  person  injured,  If  to  their  knowledge  the 
extent  to  which  the  street  was  used  made  an  in- 
Jury  so  prolMble  that  they  muRt  l>e  deemed  to 
have  realized  its  imminence,  and  to  have  refrain- 


•For  other  esMS  see  eame  toplo  and  sectUm  NUUBSR  In  Dec.  ft  Am.  Digs.  1H7  to  date,  ft  Bspoiter  Indeses 
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ed  fiMD  taking  steps  to  picTent  It  because  they 

were  iodiffereDt  whether  it  occurred  or  not. 

[Ed.  Note.— For  other  esses,  see  Railroads, 
l>ot  Dig.  H  1326-1330;  Dec  Dig.  {  391.*] 
2.  Railboadb  (I  401*)— iNJTTBna  to  PBiiaom 

ON  TBAOK— AfTIXONB— IltBTBUOnOHS. 

In  the  trial  of  sach  an  actios,  an  instrac- 
tion  that  "wanton  neslie«nce  is  the  failure  of 
<Hie  charged  with  a  doty  to  exercise  an  honeBt 
effort  in  the  employment  of  all  reasonable  means 
to  prerent  an  injury"  is  insnfficient  as  a  defi- 
nititH)  of  Gocdact  that  would  authorixe  a  recov- 
ery regardless  of  contributory  negligence.  If  the 
employ^  in  charge  of  the  engine  did  not  know 
of  the  presence  oi  the  person  Injared,  it  Is  es- 
sential that  the  jury  be  told  what  condition 
will  supply  the  lack  w  actoal  knowledge. 

[Ed.  Note.—For  other  cases,  see  Bailroads, 
Dee.  Dig,  I  401  .•] 

8.  Etidincb  (I  880*)— DoommTTAST— Obdi- 

RAHCBS. 

Inasmach  si  the  statute  requires  an  ordi- 
nance to  be  published  before  it  takes  effect, 
and  provides  tnat  to  its  entry  ia  the  ordinance 
hook  shall  be  appended  a  note  stating  the  date 
of  its  publication,  no  other  provision  being  made 
for  preserving  evidence  of  the  fact  of  pablica- 
tion.  if  no  notation  with  resnrd  thereto  is  found 
in  the  proper  place,  the  orainance  is  not  admis- 
Bible  in  evidmoe  witlwnt  other  prwsi  that  it  has 
been  published. 

[Bd.  Note.— For  other  cases,  see  Eividence, 
Cent.  Dig.  |  1234;  Dec  Dig.  |  S80.*] 

(Syllabus  by  the  Court) 

Emv  from  District  Ooort,  Jobnscm  Gotm- 
ty ;  W.  H.  Staeldon,  Judgb 

Action  by  Jtibn  I.  Baker,  administrator  ttf 
tbe  estate  of  Sarab  E.  Baker,  against  the 
Atchison,  Topdca  &  Santa  F«  Ballvay  Com- 
pany. Judgment  for  idaintiff,  and  defendant 
brings  error.  Reversed  and  new  trial  or- 
dered. 

Vfm.  B.  Btnlth,  O.  J.  Wood,  and  A.  A.  Scott, 
for  idaintifT  in  error.  O.  Ia  Randall  and  J. 
W.  Parker,  fw  defendant  in  error. 

MASON,  J.  Sarah  B.  Baker  was  killed  by 
a  train  of  tbe  Atchison,  Topeka  &  Santa  F6 
Railway  Company  In  a  street  of  Olathe.  An 
administrator  recovered  a  judgment  on  this 
account,  from  which  tbe  company  prosecntes 
error 

The  special  findings,  supplemented  by  the 
general  verdict,  may  be  deemed  to  have  es- 
tablished these  facts:  Mrs.  Baker  was  71 
years  old.  She  had  had  three  slight  strokes 
of  paralysis,  two  manifesting  themselves  in 
ber  hand  and  one  in  her  face,  bat  her  hearing 
and  sight  were  In  good  condition  for  one  of 
ber  age.  Her  home  was  in  the  middle  of  a 
block,  facing  east  upon  a  street  00  feet  wide, 
along  whlcb  ran  two  railroad  tracks  about 
12  feet  apart,  equidistant  from  the  middle  of 
tbe  street,  the  space  between  them  t>elng  fill- 
ed In  with  cinders  and  In  common  use  by 
foot  travelers.  Most  persons  going  along  tbe 
street  on  foot,  especially  when  it  was  muddy, 
used  this  ballasted  portion.  There  was  no 
sidewalk  upon  ttxe  side  of  the  street  where 
Mrs.  Baker  lived.  Four  feet  from  ber  fence 
there  was  a  ditch,  across  which  two  planks 


were  laid,  readilng  to  tbe  nearer  tradL  Tbe 
depot  was  a  block  and  a  half  to  tbe  south. 
About  8  o'clock  in  the  afternoon  of  the  day 
of  ber  death  she  left  her  bouse,  crossed  tbe 
planks  over  tbe  ditdi,  and  was  struidc  and 
killed  by  a  northbound  frei^t  train,  nmntng 
on  tbe  nrarer  track  at  tbe  rate  of  15  miles 
an  hour,  neither  tbe  bell  nor  whistle  having 
been  sounded  after  the  engine  passed  the 
depot  Tbe  train  did  not  stop  at  tbe  depot 
but  went  through  the  tovn,  in  accordance 
with  custom,  wltta  steam  cut  off,  tbe  grade 
permitting  this.  Erery  point  on  tbe  path 
taken  by  the  deceased  from  ber  fence  to  the 
trade  conmianded  an  uninterrupted  Tlew  of 
the  trade  to  the  sontti  for  a  distance  of  three- 
quarters  of  a  mile.  Tbe  engineer  and  fire- 
man could  bave  seen  Hn.  Baker  at  tbe  place 
where  slie  was  killed  If  they  had  been  on 
the  lookout;  but,  not  having  kept  a  careful 
watch  ahead  of  tbe  engine,  they  did  not  see 
her  at  all.  A  city  ordinance  limited  fb» 
speed  of  trains  to  6  miles  an  hour. 

There  seems  to  be  nothing  in  the  drcam- 
stances  of  the  case  that  relieved  Mrs.  Baker 
from  the  duty  of  locking  down  the  track  be- 
fore attempting  to  cross  It  If  she  lofricedr 
she  must  have  seen  the  approaching  train. 
Therefore,  if  her  own  negligence  was  not  a 
contrlbntlng  cause  of  her  death,  the  reason 
must  be  that,  although  tOie  saw  tbe  train,  she 
so  far  misjudged  Its  speed,  while  using  or- 
dinary diligence,  as  to  suppose  she  had  time 
to  cross  in  safety  before  It  would  reach  her. 
Tbe  plaintiff  argues  tluit  its  unusual,  unlaw- 
ful, and  dangerous  rate,  the  failure  to  use 
tbe  bdl  or  sound  the  whistle,  and  the  fact 
that  the  engine  was  not  using  steam,  all 
tend  to  show  that  tills  was  the  real  sltustion. 
But  the  jury  seem  not  to  have  taken  thle 
view,  for,  in  answer  to  tbe  question  why  she 
did  not  get  out  of  the  way  of  the  train,  they 
answered  that  they  did  not  know.  However, 
tbey  did  find  that  the  accident  was  due  to  tbe 
reckless  and  wanton  misconduct  of  the  em- 
ployH  In  charge  of  the  engine,  and  this  find- 
ing, if  it  stands,  renders  the  matter  of  con- 
tributory negligence  immaterial.  With  re> 
gard  to  this  the  railroad  company  makes  two 
contentions:  (1)  That  the  evidence  did  not 
justify  submitting  to  the  jury  tbe  question  of 
recklessness  and  wantonness;  and  (2)  that. 
If  so,  there  was  error  in  the  instructions  on 
tbe  subject  As  the  employ^  did  not  see 
Mrs.  Baker,  such  recklessness  and  wanton- 
ness on  their  part  as  to  render  the  company 
liable  notwithstanding  her  contributory  neg* 
ligence  can  only  be  attributed  to  them  upon 
the  theory  that  to  their  knowledge  the  pnh- 
Ilc  street  near  the  place  of  the  accident  was- 
In  such  general  use  that  they  must  be  deem- 
ed to  have  understood  that  foot  travelers- 
were  likely  to  be  there,  and,  understanding 
this,  to  have  chosoi  to  omit  all  warning  of 
the  approach  of  the  engine,  not  necessarily 
because  tbey  affirmatively  desired  to  kill  or- 


•For  other  oaacs  see  same  topic  and  section  NUMBER  la  Dec  J;  Am.  Dlga.  1M7  to  date,  A  Reporter  Indoxes 
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malm  sny  one,  but  because  tbej  were  entire- 
ly Indifferent  wbether  they  did  bo  or  not 
The  ronnlng  of  a  train  at  an  excesslre  speed 
along  or  acrom  a  bvsy  street  of  a  popnlons 
city  without  either  ontlook  or  signal  may 
weH  be  held  to  exhibit  such  contempt  for  the 
rights  of  others  as  to  supply  the  place  of 
positive  malice.  Thus,  In  Ga.  Pac.  R.  Co.  r. 
Lee.  92  Ala.  271,  9  Sontb.  284,  It  was  said: 
"To  run  a  train  at  a  hlgfb  rate  of  speed,  and 
without  algnals  of  approach,  at  a  point  where 
the  trainmen  have  reason  to  believe  there  are 
persons  In  exposed  positions  on  the  track, 
as  over  an  unguarded  crossing  In  a  popnlons 
district  or  dty,  or  where  the  public  are  wont 
to  pass  on  the  track  with  sneb  frequency  and 
In  such  nnml>erB~fact8  known  to  those  In 
charge  of  the  train — as  that  they  will  he  h^d 
to  a  knowledge  of  the  probable  consequences 
of  maintaining  great  speed  without  warning, 
so  as  to  Impute  to  tbem  reckless  indifference 
in  respect  thereto,  would  render  their  em- 
ployer liable  for  Injuries  resulting  therefrom, 
notwithstanding  there  was  negligence  on  the 
part  of  those  Injured,  and  no  fault  on  tbe 
part  of  the  servants  after  seeing  the  danger. 
The  doctrine  Is  not  based  on  tbe  idea  that 
they  ought  to  have  sooner  observed  tbe  dan- 
ger, bnt  on  the  ground  that  they  knew  of  its 
existence — of  the  presence  of  people  In  posi- 
tions of  peril,  AS  a  matter  of  fact,  without 
seeing  them  at  all  In  the  particular  Instanca" 
And  in  Lake  Shore,  etc.,  By.  Co.  v.  Bodemer, 
139  111.  696,  29  N.  B.  692,  82  Am.  St  Rep. 
218:  "If  an  engineer,  knowing  that  persons 
are  accustomed  to  cross  a  track  between  the 
streets  of  a  large  and  crowded  city,  drives  his 
engine  forward  *reckle88l7'  that  Is  to  say, 
with  Indifference  as  to  whether  Hucb  perscms 
nre  Injured  or  not — and  at  n  rate  of  speed 
'greatly'  In  excess  of  that  limited  by  a  city 
ordinance,  an  Injury  thereby  inflicted  upon 
one  of  auch  persons,  even  though  he  be  a 
trespasser,  will  be  regarded  as  the  result  of 
'such  a  gross  want  of  care  and  r^ard  for  the 
rights  of  others  as  to  Justify  the  presumption 
of  willfulness  or  wantonness.' " 

The  conduct  of  the  employes  In  charge  of 
an  engine  In  falling  to  take  measures  for  the 
protection  of  a  person  upon  tbe  track  can 
be  characterized  aa  "wanton,"  in  the  sense 
In  which  that  word  Is  used  In  this  connec- 
tion, only  when  they  actually  know  of  his 
presence,  or  when  the  situation  Is  substan- 
tially the  same  as  though  they  had  sncb 
knowledge — when  such  knowledge  may  fair- 
ly be  Imputed  to  tbem.  It  la  not  enough  for 
that  purpose  that  the  ^erclse  of  ordinary 
diligence  would  have  advised  them  of  the 
fact  for  their  omission  of  duty  In  that  re> 
gard  amounts  only  to  negligence.  Nor  Is  It 
enough  that  they  know  some  one  might  be 
In  the  place  of  danger.  The  probability  must 
be  80  great,  Its  obviousness  to  the  employes 
80  Insistent  that  they  most  be  deemed  to  rea- 
lise the  likelihood  that  a  catastrophe  Is  Im- 
minent KoA  yet  to  omit  r»sonable  effort  to 
fffevent  It  because  IndUterent  to  the  conse- 


quences. The  evidence  here  falls  short  of 
that  In  tbe  cases  from  wtiich  the  foregoing 
quotations  are  made  only  In  tbe  size  of  the 
dty  and  the  amount  of  travti  over  its 
streets;  tlie  difference  being  one  of  degree^ 
It  affords  a  relatively  slight  basis  for  im< 
puting  to  the  engineer  or  fireman  what 
amounts  almost  to  a  knowledge  of  the  dece- 
dent's danger,  but  we  conclude  that  it  was 
sufficient  to  entitle  tbe  plaintiff  to  go  to  the 
Jury  on  this  issue.  The  fact  that  the  evi- 
dence tending  to  charge  the  engineer  and 
fireman  with  knowledge  that  there  was  like- 
ly to  be  some  one  on  the  track  at  the  place 
of  the  accident  was  so  meager  makes  it  ee- 
peclally  Important  to  consider  carefully 
whether  tbe  Jury  were  fully  advised  of  tbe 
degree  of  turpitude  tbe  verdict  attributed  to 
these  empi<v€a.  Tbe  InstmctionB,  after  statr 
Ing  that  contributory  negligence  would  not 
defeat  a  ncamy  If  the  necUcoice  of  tbe 
agents  of  the  «ii**wn<?ant  was  wanton  and 
redcless,  defined  tliese  temu  aa  follows: 
"Becklessneee  la  an  taidUEerenoe  irlittber 
wroi«  la  done  ior  not— an  tndi&toence  to  the 
rights  of  otberSL  Wanton  negjisence  1b  tbe 
failure  of  me  diarged  witii  a  duty  to  exer- 
cise an  honest  effort,  In  the  employment  of 
all  reasonable  means,  to  prevoit  a  ao'lons 
Injury.**  If  it  had  been  established  Uiat  the 
en^neer  or  flranan  saw  Mrs.  Baker  on  or 
near  the  track,  these  defloitions  might  bare 
been  suffldent,  for  ttuBx  language  would  be 
undwstood  as  used  wiOi  reference  to  that 
situation.  But  as  the  Jury  found  this  fact 
not  to  exist,  It  was  neceesaiy  tbat  they 
should  be  told  what  other  condltioiu  would 
replace  thait  of  actual  knowledge.  This  In- 
formation was  not  givoi  them  in  any  part 
of  the  charge.  The  seomd  sentence  of  the 
part  of  the  instmctlou  quoted  was  doubtless 
suggested  by  this  etatffluent  in  21  A.  &  E. 
EncycL  of  U  478:  "Wanton  negUgrace  has 
been  held  to  be  the  failure  of  one  charged 
wiUi  a  duty  to  exercise  an  honest  effort,  in 
the  employment  of  all  available  mrans,  to 
prevent  an  Injury."  Tbe  omlsaicni  so  describ- 
ed might  under  some  circumstances,  amount 
to  little.  If  anything,  more  than  mere  negli- 
gence— the  failure  to  use  ordinary  diligence. 
What  is  lacking  in  this  as  a  complete  defini- 
tion Is  a  reference  to  actual  or  constructive 
knowledge  of  the  imminence  of  the  periL 
The  only  case  cited  in  its  support  is  Birm- 
ingham &.  &  B.  Co.  V.  Pinckard,  121  Ala. 
372,  26  South.  880.  The  full  language  of  the 
court  in  that  case  was  as  follows:  "Wan- 
tonness, as  has  been  defined  by  this  court  'is 
the  conscious  failure  by  one  <diarged  with  a 
duty  to  exercise  due  care  and  diligence  to 
prevent  an  Injury  after  the  discovery  of  the 
peril,  or  under  circumstances  where  he  is 
charged  with  a  knowledge  of  auch  peril,  and 
being  consdotts  of  the  inevitable  or  probable 
results  of  such  failure^  •  •  •  And  It  is 
immaterial  whether  the  failure  to  discharge 
the  duty  In  the  exerdae  of  care  and  diligence 
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springs  from  an  act  of  commlnlon  or  omla- 
8l<aL  In  the  dlactutrge  of  such  dnty  an  hon- 
est effort  In  the  employment  of  all  availa- 
ble meant  to  prevent  the  Injury  is  eswntlal, 
under  the  requirements  of  the  law,  to  ac- 
quit the  party  bo  diarged  with  tiie  duty  of 
culpability."'  The  duty  there  referred  to, 
the  disregard  of  whldi  amounts  to  wantoor 
nesB,  Is  manifestly  that  which  arises  only 
when  the  person  charged  with  dereliction 
has  knowledge  of  the  danger,  or  of  the  facts 
which  impute  that  knowledge  to  him.  On 
aceonnt  of  the  omission  of  the  Instructions 
to  cover  this  feature  of  the  matter,  a  new 
trial  will  be  ordered.  The  effect  of  the  omls. 
slon  was  Intensified  by  employing  the  term 
"gross  negligence"  In  one  part  of  the  charge 
as  the  equivalent  of  wanton  recklessness, 
and  In  another  defining  it  as  the  want  of 
slight  care.  Although  what  Is  really  reckless 
and  wanton  misconduct  Is  sometimes  spoken 
of  as  gross  negligence,  the  expression  Is 
everywhere  recognized  aa  Inaccurate  and  un- 
fortunate, because  It  seems  to  Imply  a  dif- 
ference <mly  of  degree,  whereas  the  whole 
doctrine  that  contributory  negligence  Is  no 
defense  where  the  Injury  Is  the  result  of 
recklessness  and  wantonness  Is  based  upon 
the  theory  of  a  difference  in  kind.  For  the 
same  reason  the  phrase  "re<&le88  and  wanton 
negligence"  has  a  misleading  tendency.  One 
who  Is  properly  charged  with  recklessness 
or  wantonness  Is  not  simply  more  careless 
than  one  who  is  only  guilty  of  negligence. 
His  conduct  must  be  erach  as  to  put  him  in 
the  class  with  the  willful  doer  of  wrong. 
The  only  respect  in  which  his  attitude  Is 
less  blameworthy  than  that  of  the  intention- 
al wrongdoer  is  that,  instead  of  affirmative- 
ly wishing  to  Injure  another,  be  Is  merely 
willing  to  do  so.  The  difference  Is  that  be- 
tween him  who  casts  a  missile  Intending  that 
It  shall  strike  another  and  him  who  casts 
it  where  he  has  reason  to  believe  It  will 
strike  another,  being  indifferent  whether  It 
does  BO  or  not 

Of  other  questions  argued,  not  covered  by 
what  has  already  been  said,  only  one  seems 
likely  to  arise  again.  An  objection  was  made 
to  the  introdnctlon  in  evidence  of  the  ordi- 
nance referred  to,  upon  the  ground  that  no 
showing  was  made  that  it  had  ever  been  pub- 
lished, the  overmllng  of  which  is  aligned 
as  error.  The  statute  (Oen.  St  1901,  g  1095) 
requires  the  city  clerk  to  enter  every  ordi- 
nance in  an  "ordinance  book"  Immediately 
after  Its  passage,  appending  thereto  a  note 
stating,  among  other  things,  the  date  of  Its 
publication.  The  plaintiff  Introduced  mere- 
ly the  contents  of  the  ordinance  Itself,  as 
shown  by  the  entry  In  tills  book.  He  did 
not  show  that  any  note  was  appended  giving 
the  date  of  pubUcatltm.  On  the  other  hand. 
It  was  not  made  affirmatively  to  aiqtear  that 
such  note  was  wanting.  This  notation  seems 
to  be  the  only  record  or  proof  required  by 


the  statute  of  the  fact  of  publication.  If  no 
notation  Is  made — If  no  evidence  on  the 
subject  is  found  in  the  place  where  the  law 
directs  It  to  be  preserved — an  Inference  fol- 
lows that  there  has  been  no  publication, 
whldi  ovenKmies  any  presumption  favorable 
to  the  ordinance  Oiat  might  arise  from  the 
fact  of  Its  record  in  the  ordinance  book. 

^e  Judgmoit  Is  reversed,  and  a  new  trial 
ordered. 


HeTICKBB  t.  ROUBBL 

(Supreme  Court  of  Colorado^  July  6^  100& 
Rehearing  Denied  Dec  IS,  19080 

1.  Apfkai.  ahd  Ebsob  a  888*)— Tm  ns 

TAKIKO  PBOOEBDZNaS— StATDTBB. 

Hills*  Ann.  Code,  t  401,  providing  that  a 
writ  of  error  shall  not  be  brought  after  the  ex- 

{liraticn  of  three  years  from  the  rendition  of  the 
udgment  complained  of.  Is  a  stabito  of  limita- 
tion b.  and  wnts  of  error  most  be  prosecuted 
witbm  the  time  limited.. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1879,  1881;  Dec  Dig.  f 
S8a«J 

2.  Appeal  and  Bbbob  (|  851*>— Wbtt  or  Ea- 
Boa— SuuHONs— Skbviob. 

A  writ  of  error  Is  not  brought  within  Mills* 
Ann.  Code,  |  401,  providing  that  a  writ  of  er- 
ror shall  not  be  brought  after  the  expiration  of 
three  yean  from  the  rendition  of  the  Judgment, 
until  the  summons  to  hear  errors  has  been  is- 
sued by  the  clerk  of  the  Supreme  Conrt,  as  re- 
quired by  section  404,  or  the  Issuance  of  such 
summona  has  been  waived  in  an  appropriate 
manner  by  defendant  In  error,  and  where  no 
summons  to  bear  errors  has  been  issued  or  serv- 
ed, and  the  service  tbere<tf  has  not  been  waived, 
the  Supreme  Court  has  no  Jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  1918;  Dec  Dig.  |  351.*] 

Error  to  District  Court  El  Paso  County; 
Morton  S.  Bailey,  Judge. 

Action  between  B.  H.  McVlcker  and  V.  B 
Bouse.  There  was  a  Judgment  for  the  latte  . 
and  the  former  brings  error.  Dismissed. 

Harry  Trowbridge,  for  plalntlCC  in  error 

MAXWELL,  J.  March  25,  1905,  transr  rlpt 
of  the  record  of  the  court  below  and  aajlgn- 
meots  of  error  were  filed  In  the  Court  of  Ap- 
peals by  plaintiff  In  error,  upon  a  Judgment 
of  the  court  below  rendered  March  SI,  1902. 
Upon  consolidation  of  the  Court  of  Appeals 
with  this  court,  the  record  came  here,  by  vlr> 
tue  of  the  amendment  to  the  Constitution. 

Plaintiff  in  error  filed  his  abstract  of  the 
record  June  9.  1905,  and  briefk  August  21, 
1906.  The  transcript  of  the  record  having 
been  filed  l>efore  the  issuance  of  the  writ  of 
error,  It  became  unnecessary  to  deliver  fo  the 
clerk  of  the  court  below  the  writ  of  error. 
Supreme  Court  rule.  No  scire  facias,  or 
summons  to  hear  errors,  has  been  Issued  by 
the  clerk  of  this  court,  and  defendant  In  er- 
ror has  not  In  any  manner  waived  the  Isao- 
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ance  and  eerrlce  of  a  scire  facias  or  sum- 
mons to  hear  errors.  Section  401,  Mills'  Ann. 
Code,  provides  that  a  writ  of  error  shall  not 
be  broQght  after  the  expiration  of  three 
rears  from  the  rendition  of  the  Judgment 
complained  of.  This  statute  Is  a  statute  of 
limitations.  Wllloughby  t.  George,  5  Colo. 
80;  Haley  v.  Elliott,  20  Colo.  199,  37  Pac. 
27.  Writs  of  error  must  be  prosecuted  within 
the  time  limited  by  the  statute.  Stebblns  t. 
Anthony,  5  Colo.  848 ;  Clayton  t.  Cheeley,  0 
Colo.  887. 

A  writ  of  error  is  not  brought  wltliin  the 
reaulronaiti  of  Mills'  Ann.  Code,  |  401, 
supra,  nntU  the  STuninons  to  hear  errors  has 
been  Issued  by  the  derlc  of  tbls  court,  as  re- 
quired by  Mills*  Ann.  Code.  |  404,  or  the  Is- 
suance of  such  BunrnKnui  has  been  waived  in 
an  appropriate  mannw  1^  the  defendant  in 
error.  In  Bro<AB  t.  Norrls.  11  How.  204,  18 
L.  Ed.  68S,  Chief  Justice  Taney,  In  dlscuas- 
ing  section  22.  c.  20,  Act  Cong.  1789,  1  Stat 
84,  which  provides  that  writs  of  error  shall 
not  he  brought  but  within  five  years  after 
rendering  or  passing  the  judgment  or  decree 
complained  of,  said:  "It  appears  by  the  rec- 
ord that  the  Judgment  was  rendered  on  the 
25th  of  October,  1843.  The  writ  of  error  by 
which  the  case  ia  brought  here  was  allowed 
by  the  chief  justice  of  the  state  court,  upon 
the  petition  of  the  appellant,  on  the  19th  of 
Octol>er,  1848,  and  the  Iwnd  also  bears  date 
on  that  day ;  but  the  writ  of  error  was  not 
issued  nntU  the  4th  of  November  following. 
It  was  issued  by  the  clerk  of  the  court  In 
which  the  Judgment  was  rendered,  and  on  the 
same  day,  as  appears  by  Indorsement  upon 
it,  filed  in  that  office  by  the  counsel  for  the 
plaintiff  In  error.  More  than  five  years  from 
the  day  of  the  Judgment  had  therefore  laps- 
ed whm  this  writ  of  error  was  filed."  The 
writ  was  dismissed  upon  tbe  ground  that  It 
was  barred  by  the  limitation  of  time  pre- 
scribed by  the  act  of  Congress.  "A  writ  of 
error,  issuing  out  of  the  court  of  error,  is 
eSBOitlfll  to  such  court's  jurisdiction.  Budi 
writ  should  be  prc^rly  attested,  and  a  cita- 
tion to  defendant  in  error  should  be  annexed 
within  tta«  time  prescribed  by  law ;  otherwise 
the  case  will  be  dismissed.**  2  Cyc.  854.  In 
Wellington  t.  Beck,  20  Colo.  73,  66  Pac.  881, 
it  was  said:  "Unless  a  sammons  to  hear 
errors  is  served  as  by  law  required,  or  such 
service  la  in  some  way  waived,  this  court  Is 
without  authority  to  render  Judgment  against 
a  defendant  in  error** — citing  cases. 

No  scire  facias  or  summons  to  hear  errors 
having  been  issued  or  served  in  this  case,  and 
service  thereof  not  having  been  waived,  this 
court  ttas  no  Jurisdiction  to  determine  the 
eaee,  for  which  reason  it  will  be  dismissed. 

Dismissed. 

STEELE,  a  J.,  and  HELM,  J.,  concur. 


NICHOLS  V.  CHICAGO.  B.  &  Q.  R.  CO.  et  aL 
(Supreme  Court  of  Colorado.   Dec.  7,  1908.; 

1.  RuLBOADS  (I  317*)— CaossiNo  Accident— 
Neoligence. 

The  backing  of  an  engine  throogh  a  city  ac 
a  speed  in  excess  of  that  prescribed  by  the  city's 
oroinance.  and  the  failure  ta  give  varninz  of  its 
approach  to  a  street  crossing  by  ringing  tne  bell, 
was  negligence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  I  1009;  Dec  Dig.  I  817.*] 

2.  RAILBOADfl  (I  824*)— ObOSSZITQ  ACCIDEITT— 
CONTBIBDTOKT    NBOUGBHCB  —  CABS  RC- 

QUIBED. 

Where  plaintiff  knew  he  was  approachlog  a 
nilroad  crossing,  he  was  bound  to  ercrdsa  uat 
degree  of  care  in  looUng  out  f6r  an  apinroadiiM 
train  which  a  reasonably  prudent  person  would 
have  exercised  under  similar  drcumatances,  and, 
if  his  failure  so  to  do  was  the  proximate  cause 
of  bis  Injniy,  he  was  ne^igoit  and  oonld  not 
recover. 

[Ed.  Note.— For  other  case^  gee  Ballmwdf^ 
Cent.  Dig.  I  1022;  Dec.  Digri  824.*1 

3.  Railboads  (S  337*)— CBOBBiira  Accidkst— 
Negligence— Pboximate  Cause. 

Plaintiff  could  not  recover  for  injuries  at  a 
railroad  crossing  unless  the  lailvoad  CMnpany^s 
negligence  was  the  proximate  cause  of  the  injnzy. 

[Ed.  Note.-^r  other  easas,  see  Railroads^ 
Cent.  Dig.  1 1090;  Dea  Dig.  1  33T.«] 

4.  Appeal  and  Erbob  <|  927*)  —  Review — 

PBESUUPTIONS— DjBECriON  OF  Vebdict. 

The  Supreme  Court,  in  reviewing  an  order 
directing  a  verdict  for  defendant,  must  assume 
,that  the  evidence  establishes  all  facts  whidi  it 
tends  to  prove  and  must  make  every  inference  of 
fact  therefrom  in  favor  of  plaintiff  which  the 
jury  would  have  been  warranted  in  finding  in 
his  favor. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  8748;  Dee.  Dig.  {  a27.*l 

5.  Neoliornob  (S  136*)— Cohtubutost  Nbq* 

LIQENCE— DetEBUIKATXON  BY  COOBT. 

A  court  is  only  warranted  in  determiniDg 
that  plaintiff  was  negligent  at  a  matter  of  law 
when  the  testimony  will  allow  no  othu  infer- 
ence to  be  braestly  drawn  by  different  minds. 

[Ed.  Note.— For  other  cases,  see  Na|Iiceuc& 
Cent.  Dig.  H  286,  291,  286C^,  338;  ^ 
f  136.*] 

6.  Railroadb  (8  301*)— CB08snro»— Rights  or 
Railboad  and  Tbavbleb. 

The  obli^tions,  rights,  and  dntlea  of  tmil- 
roads  and  drivers  on  intersecting  highways  are 
mutual  and  reciprocal ;  no  greater  degree  of  care 
being  required  by  one  than  the  other,  though  the 
railroad  has  the  right  of  precedence  at  such 
crossing. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  $  956 ;  Dec.  Dig.  {  301.*] 

7.  Railboads.  r§  330*)— Cbossinos— Ikjuby  to 

TaAVELEB^-CONTBIBUTOBT  NEGLIGENCE. 

A  person  attempting  to  cross  a  railroad 
track  at  a  public  crossing  in  a  city  may  expect 
that  the  railroad  will  give  signals  required  by 
law  to  warn  bira  of  the  approach  of  a  train,  ana 
that  It  will  not  be  run  at  an  excessive  and  dan- 
gerous rate  of  speed. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1071-1074 ;  Dec.  Dig.  f  33a*] 

8.  Railboads  (§  830*)— Ihjitbt  to  Psdbstbi- 
ANs— Cbosbing  Accident— Case  Rbquibkd. 

Where  a  pedestrian  about  to  cross  a  rail- 
road tradi  at  a  public  crossing  in  a  dty  does 
not  know  of  the  tailroad  csompaiv's  nccugence 
in  running  Its  train  approaehing  uie  crossing  at 
an  unlawful  rate  of  speed,  and  falling  to  give 
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the  required  simals  of  ita  approach,  and  »iidi 
itaiit  of  knovledge  is  not  the  result  of  his  faii- 
nre  to  exercise  reasonable  care,  be  is  only  bound 
to  exercise  such  care  a«  an  ordinarily  prudent 
person  woold  exercise  when  the  railroad  com- 
pany is  also  exercising  the  eaie  legally  UDpoeed 
on  it 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  fi  1074 ;  Dec.  Dig.  {  330.*] 
0.  Railroads  (}  350*>-Cbos8Ihg  Accidwit— 

Duty  to  Look— Time  and  Place. 

•Where  a  persop  injured  at  a  railroad  cross- 
ing looked  for  an  approaching  train  before  at- 
tempting to  cross,  he  was  not  necessarily  ne^l- 
gent.  as  a  matter  of  law,  because  he  did  not 
look  at  the  precise  time  and  place  which  wonid 
have  been  of  the  most  advantage  and  wonld 
have  probably  avoided  the  Injury. 

FEd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  S  1178;  Dec.  Dig.  I  860.*] 

10.  Raiuioadb  a  850*)— Obcwwho  Accident 

— CONTBIBDTOBT  NTCUOBnCB  —  QUESTIONS 

FOB  JUBT.  „  - 

Plaintiff,  when  about  to  cross  a  railroad 
track  at  a  crossing  In  a  city  where  the  speed  of 
an  engine  was  linUted  to  10  miles  an  hoar,  look- 
ed and  observed  a  clear  track  for  685  teet.  Had 
the  speed  ordinance  been  obeyed,  plaintiff  woVd 
have  had  ample  time  to  have  crossed  the  track 
in  safety.  An  engine,  whi<*  when  plaintiff  look- 
ed, was  obscured  from  view,  approached  without 
warning  or  signal  at  a  prohibited  speed,  not 
less  than  2S  miles  an  hour,  and  struck  plalntili 
before  be  conld  escape.  Held,  that  plaintiff 
was  not  negligent  as  a  matter  of  law. 

FEd.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  11  1160-1176,  1187;  Dee.  Dig.  t 
350.*1 

11.  Raxlroadb  (I  830*)— Cbossinq  Accident 
—Affkabance  or  SAFrn— Negligence. 

While  a  false  appearance  of  safety  created 
bv  a  railroad  company  does  not  relieve  the  trav- 
eler injured  in  a  crossing  -  accident  from  exer- 
ciaing  proper  care,  it  may  be  considered  in  de- 
terinniing  whether  tbe  traveler  has  been  n^li- 
gent ;  a  person  approaching  a  railroad  crossing 
in  a  dty  with  no  train  in  sight  for  several  hun- 
dred feet  not  being  bound  to  anticipate  that  one 
will  approadi  at  an  unlawful  or  unnsual  speed, 
witboat  rignals,  etc. 

[Ed.  Note.- For  other  cases,  see  Railroads, 
Cent.  Dig.  |  1074 ;  Dec.  Dig.  f  830.*] 
IZ  Negligence  (8  88*)— Labt  Cleab  Chance. 

Plaintiff,  in  an  action  for  personal  injuries, 
may  recover,  notwithstanding  his  own  negli- 
gence exposed  him  to  peril,  if  defendant,  after 
becoming  aware  of  the  peril,  fails  to  use  ordi- 
nary care  to  avoid  injuring  plaintiff,  and  such 
failure  is  the  proximate  cause  of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §  115 ;  Dee  Dig.  f  83.*] 

13.  Negligence  (|  83*)- Last  Cleab  Chance 
—Scope  of  Doctbine. 

The  doctrine  of  last  clear  chance  is  not  lim- 
ited to  oases  where  the  peril  of  the  person  in- 
jured has  been  actually  discovered  by  those  can»- 
ing  the  injury,  but  extends  to  cases  where  the 
peril  could  have  been  discovered  by  the  ezerdse 
of  reasonable  care  on  their  part. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  S  115 ;  Dec.  Dig.  »  83.*)  ■ 

14.  Negligence  (§  83*)  —  Consequence  of 
Ahotheb's  Negligence— Duty  to  Avoid. 

The  duty  to  exercise  due  care  to  avoid  the 
eonseqnence  of  another's  negligence  arises  when 
the  ctrenmstances  are  mich  that  an  ordinarily 
prudent  person  would  have  reason  to  apprehend 
its  existence. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  f  118;  Dec.  Dig.  |  83.*] 


15.  Raxlboads  (i  320*)— Injuries  at  Cboss- 
INO— Negligence. 

While  a  railroad  engineer  may  ordinarily 
presume  that  one  approaching  a  public  crossing 
over  which  the  tram  is  about  to  pass  is  aware 
of  tbe  train  and  will  not  place  himself  in  a  posi- 
tion of  peril,  the  engineer  may  not  rely  on  such 
presnmptions'  if  the  circumstances  are  such  that, 
as  a  reasonably  prudent  person,  it  Aould  occur 
to  him  that  the  pedestrian  is  not  aware  of  the 
train. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  8{  1014,  1016 ;  Dec  Dig.  S  320.*] 

16.  RaILBOADS  <8  347*)— INJUET  at  CBOSSINa 

— Etidknck— Safbtt  Obdinanob. 

In .  an  action  for  injuries  at  a  railroad 
crossing,  safety  ordinances,  requiring  flagmen  to 
be  stationed,  or  gates,  or  other  safety  applian- 
ces to  be  placed  at  llie  crossing,  with  which  de- 
fendant had  not  complied,  were  admissible  if 
properly  authenticated. 

[Bd.  Note.— For  other  cases,  see  Railroads^ 
Dee.  Die  I  847.*] 

17.  Evidence  (8  474*)— Nonexpebt  Opinion 
—Speed  of  Tbain, 

Any  person  of  sound  mind  and  judgment, 
who  has  observed  trains  ninning  and  has  an. 
opinion  thereon  based  on  seeing  tiie  train  at 
the  time  in  question,  may  testify  as  to  the 
train's  speed. 

[Ed.  Note.—For  other  cases,  see  Evidence, 
Cent  Dig.  i  2202;  Dec.  Dig.  8  474.*] 

18.  Railboadb  (f  847*)— Cxossine  Aocident 
— Etidbhce. 

Where,  in  an  action  for  injuries  to  plain- 
tiff at  a  railroad  crossing,  plaintiff  claimed  he 
was  struck  by  an  engine  passing  over  the  cross- 
ing at  a  high  rate  of  speed,  which  be  had  not 
seen  nntll  just  before  he  was  stmck,  the  court 
erred  in  refusing  to  permit  plaintiff  to  prove  tbe 
position  of  tbe  engine  prior  to  traversing  tbe 
crossing  to  explain  why-  plaintiff  did  not  see  the 
train  when  he  looked  toe  first  time  in  the  direc- 
tion from  which  ft  approac^ied. 

[Ed.  Note.— For  other  eases,  see  Railroads, 
Dec.  Dig.  I  847.*] 

Bailey,  J.,  dissenting. 

En  Banc.  Error  to  District  Court,  City 
and  County  of  Denver;  Peter  L.  Palmer, 
Judge. 

Action  by  Samuel  L.  Nichols  against  the 
Chicago,  BurllDgton  ft  Qalncy  Railroad  Com- 
pany and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.  Berersed  and  re- 
manded  on  rebearlng. 

Tolles  ft  Gobhey,  for  plaintiff  la  error. 
Henry  McAllister,  Jr.,  Wolcott,  Taile  ft  Wa- 
terman, E.  N.  Olarfe,  and  W.  W.  Field,  for 
defendants  In  error. 

On  Rehearing 

OABBERT,  J.  Plaintiff  In  error  brought 
an  action  to  recover  damages  resulting  from 
being  atrwA  by  an  ea^ne  oiwrated  by  the 
employes  of  defraidant  over  a  track  belong- 
ing to  It  irltbln  tbe  limits  of  tbe  city  of  Den- 
ver. At  the  close  of  Ibe  t^thnony  on  the 
part  of  the  plaintiff,  tbe  conrt  directed  a  ver- 
dict for  tbe  defendant,  upon  tbe  ground  that 
the  evidence  of  plaintiff  disclosed  tbat  bis 
contributory  n^llgence  was  the  proximtfte 
cause  of  bis  Injury.  The  plaintiff  brings  the 
case  here  for  review  on  error. 
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Zo  onr  former  opinion,  w«  htAA  that  the 
question  of  Gontxfl>atoi7  Diligence  of  plain- 
tiff should  have  been  rabmitted  to  Oie  Jury 
for  deteimlnation.  Upon  petltlu  for  rehear^ 
in;  by  defendant,  our  attmtloii  was  particu- 
larly directed  to  tbe  proportion  that  from 
tbe  facts  recited  In  the  oplnlcm  It  appeared 
that  Oie  statement  of  plaintiff  to  the  effect 
that  he  etoQpei,  lookei,  and  listened  tnCore 
attempting  to  cross  the  track  could  not  tM 
true,  and  tot  this  reason,  and  after  having 
decided  Westorkamp  r.  a,  B.  &  Q.  R.  B.  Oo., 
41  Colo.  290,  92  Pa&  687,  where  that  question 
was  InToWed,  we  granted  a  rehearing.  We 
find,  however,  upon  a  re-examlnatlon  of  the 
record,  that  the  occurrences  immediately  pre- 
ceding the  act  of  plaintiff  In  crossing  the 
track  of  the  defendant  company  were  some- 
what different  from  those  recited  In  the  origi- 
nal opinion.  'Oie  facts  presenting  the  qaes- 
tions  we  are  called  upon  to  determine  are 
substantially  as  follows:  Plaintiff  was  in- 
jured In  attempting  to  cross  the  track  of  de- 
fendant at  the  Intersection  of  Page  street 
and  River  avenue.  Page  street  runs  east 
and  west,  and  River  av^ue  north  and  south. 
The  trade  of.  defoidant  is  on  River  avenue. 
Plaintiff  resided  on  Page  street  a  short  dis- 
tance east  of  River  avenue,  and  in  the  early 
morning,  but  when  it  was  perfectly  light, 
started  west  on  Page  street  He  testified 
(quoting  from  the  abstract):  "About  10  or 
12  feet  before  I  reached  the  crossing  of  Page 
street  with  the  railway.  I  stopped.  As  I 
came  up  that  way  Z  was  facing  north,  and 
looked  to  the  south,  and  near  there  was  a 
train  coming  along  here  (indicating,  and 
leaving  this  sw]t<!h  here,  and  switching  onto 
what  is  called  the  Lyons  track,  and  so  Z 
thought  Z  was  perfectly  safe  and  there  was 
no  danger  In  view.  So  Z  walked  along,  and 
as  I  faced  north  Z  looked  north  that  way 
(Indicating),  and  observed  there  was  nothing. 
Z  was  looking  north  on  a  straight  line  along 
the  railroad,  and  Z  seen  there  was  nothing, 
and  again  started  out  walking  up  the  track, 
very  close  to  It,  and  looking  ahead.  At  that 
time  the  train  had  moved  and  was  whistling 
and  ringing  the  belt,  and  blowing  off  steam 
with  a  tremendous  roar,  and  the  smoke  from 
the  engine  kind  of  fell  to  the  ground  and 
spread  out  and  made  a  kind  of  fog  around 
that  way,  so  Z  could  not  see  distinctly  Just 
how  the  conditions  were.  Z  am  speaking  now 
of  the  engine  on  the  Z^ons  track." 

Zn  our  former  opinion  we  stated  that  when 
plaintiff  was  within  10  or  12  feet  of  the 
track  be  looked  to  the  south,  the  direction 
from  which  the  engine  came  whldi  collided 
with  him,  and  then  started  to  walk  across 
the  track.  Zt  will  be  observed  from  the  quo- 
tation that  this  was  not  correct.  In  that  he 
appears  to  have  walked  In  a  northerly  direc- 
tion along  and  near  tbe  track  before  starting 
to  cross  It.  Continuing  bis  statement  r^rd- 
ing  his  movanents  after  he  had  walked  along 
and  near  the  track,  be  states,  in  substance^ 
as  we  understand  the  record,  that  be  then 


started  to  cross,  that  ft  was  8  or  10  seconds 
from  the  time  he  first  lookeA  until  be  st^ 
ped  between  tbe  rails,  and  when  mi  tbe  tnu± 
kxfted  to  tiie  south  a  sectmd  time,  and  die 
covered  an  engine  within  60  or  60  feet  of 
him,  backing  at  a  high  rate  of  speed,  with 
the  brakes  applied  so  firmly  that  the  wheels 
were  eliding  on  the  rails  and  the  fire  flashing. 
He  mdeavored  to  get  off  the  track,  but  was 
struck,  and  badly  Injured.  Oliere  was  no 
lookout  on  the  rear  of  tbe  oigtne,  and  no 
b^  was  rung  or  whistle  blown.  Fnxn  other 
testimony  it  appears  that  this  engine  was 
following  closely  behind  the  train  being 
switched  to  the  Longmont  tra<^  and  as  soon 
as  the  switch  was  turned,  which  was  imme- 
diately after  the  train  deared  the  main  track, 
It  was  run  In  the  direction  of  plaintiff.  The 
distance  from  the  point  where  plaintiff  was 
struck  to  the  ZiOngmont  switch  Is  6S5  feet. 
The  speed  of  the  oiglne  was  estimated  at 
from  20  to  45  miles  an  hour.  A  witness  on 
behalf  of  tbe  plaintiff  testified  that  he  was 
standing  near  tbe  switch,  and  that  after  the 
engine  passed  that  point  about  200  feet  Its 
speed  was  not  less  than  25  miles  an  boor. 
He  also  says  that  Its  whistle  was  not  blown, 
or  bell  rung,  and  that  the  engine  which  bad 
switched  the  train  upon  the  Longmont  track 
was  whistling  and  blowing  off  steam.  Zt  ap- 
pears from  the  testimony  that,  from  the 
point  where  plaintiff  was  standing  when  he 
looked  south,  which  was  in  the  direction  from 
which  tbe  engine  came  which  collided  with 
him,  be  conld  not  see  that  it  was  closely  fol- 
lowing the  train  wMch  was  being  swltdied  to 
the  liongmont  track.  From  tbe  marks  on  tbe 
rails  which  were  examined  Just  subsequent 
to  the  injury  of  plaintiff,  it  ai^ears  that  the 
engineer  endeavored  to  atop  the  engine  by  ap- 
plying the  brakes  and  reversing  it,  at  a  point 
about  90  feet  distant  frwn  tbe  place  where 
it  collided  with  the  plaintiff,  and  that  it  slip- 
ped along  the  trade  something  like  110  feet 
beyond  the  point  where  plaintiff  was  struck, 
or,  In  all,  a  distance  of  about  200  feet  Hie 
following  diagram  will  aid  an  understanding 
of  the  facts.  Point  6  is  where  the  plaintiff 
was  struck.  Point  1  is  the  Longmont  switch. 
The  engine  which  collided  with  plaintiff  was 
following  the  train  being  switched  south  of 
point  1.  The  distance  between  p(4nte  1  and 
6  Is  685  feet 

The  ordinances  ot  the  dty  prohibited 
trains  from  running  In  tbe  locality  where 
plahitlfl  was  Injured  at  a  greats  rate  <^ 
speed  than  10  miles  an  hour,  miese  ordi- 
nances also  require  the  defendant  company 
to  maintain  gates  or  station  a  flagman  at 
the  Page  street  crossing.  These  requlremoita 
had  not  been  observed  by  tbe  defendant  at 
the  time  of  plalntlfTs  Injury.  It  appears 
that  many  people  are  In  tbe  habit  of  cross- 
ing the  track  on  Page  street 

Though  backing  an  engine  through  a  city 
at  a  speed  far  in  excess  of  that  prescribed 
by  tbe  ordinances  and  neglecting  to  give 
wamlDg  ot  its  approach  by  not  ringing  tbe 
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bell  or  Uowlng  the  whlsfle  Is  negllgaice^  It 
does  not  absolve  pedestrians  from  tlie  exer- 
cise of  care  to  a.y<M  Injury  tlmefrom.  CX* 
R.  I.  &  P.  By.  Go.  V.  Grlsman,  18  CtOo.  30. 
34  Pac.  286;  Sdimldt  T.  Mo.  Paa  By.  Go^ 
191  Ho.  215,  80  a  W.  .136,  8  U  B.  A.  (N.  8.) 
190;  Gabasan  t.  Boston  &  Maine  R.  B.,  70 
X.  H.  441,  60  Atl.  146.  65  L.  B,  A.  420.  8o 
tliat,  altbongh  tbe  record  In  tbls  case  dis- 
closes ttiat  the  dedCendant  was  n^llgent.  It 
is  not  UaUe  nnlcss  such  n^licence-  was  the 
proximate  canse  of  the  injory  to  plaintiff. 
The  trial  conrt  held  tlut  the  nei^lgence  of 
plaintiff  was  so  clearly  established  that  he 
could  not  recorer,  and  Instructed  the  Jury 
according.  The  first  Important  question  to 
determine  Is  whether  or  not  this  ruling  was 
correct  In  so  doing,  we  must  assume  that 
the  evidence  establlahes  all  facta  wUch  It 
tends  to  prove,  and,  in  passing  upon  it,  must 
make  every  inference  of  fact  therefrran  In 
favor  of  the  plaintiff  which  the  jury  would 
have  hem  warranted  In  finding  In  his  favor. 
Donobue  t.  St  L.,  L  M.  &  S.  By.  Co^  81 
Ma  357,  2  S.  W.  424^  8  &  W.  84&  If,  when 
so  considered,  it  appears  the  Jury  might 
have  found  that  plaintiff  was  not  guilty  of 
contributory  negligence,  which  was  the  prox- 
imate cause  of  his  injury,  thai  the  ruling  of 
the  trial  court  under  consideration  was 
wrong;  otherwise,  right  Necessarily  every 
case  of  this  character  must  depend  upon  its 
own  drcumstances,  and  whether  or  not  a 
proper  degree  of  care  has  been  exercised  by 
a  plaintiff  Is  dependent  more  or  less  upon 
the  danger  reasonably  to  be  anticipated.  A 
pedestrian  about  to  cross  a  railroad  track 
at  a  street  Intersection  is  required  to  exer- 
cise that  degree  of  care  In  looking  out  for 
approaching  trains  which  a  reasonably  pru- 
dent person  would  Iiave  exercised  under  sim- 
ilar circumstances.  If  he  does  not,  and  his 
failure  in  this  respect  is  the  proximate  cause 
of  his  Injury,  then  he  Is  guilty  of  contribu- 
tory negligence,  and  cannot  recover.  Colo. 
Central  R.  R.  Co.  v.  Holmes,  5  Colo.  197; 
Llutz  V.  Denver  City  Tramway  Co.  (Colo.) 
95  Pac.  600;  Wichita  &  Western  R.  R.  Co. 
V.  Davis,  37  Kan.  743,  16  Pac.  78,  1  Am.  St. 
Rep.  275. 

Cases  frequently  arise  wherein  it  becomee 
the  duty  of  the  trial  court  to  determlue  the 
question  of  the  negligence  of  the  plaintiff 
as  a  matter  of  law,  but  those  are  cases 
where  the  testimony  will  allow  no  other 
Inference;  and  hence  it  follows  that  where 
the  question  of  negligence  depends  on  a 
state  of  facts  from  wlilch  different  minds 
may  honestly  draw  different  conclusions  on 
that  Issue,  the  question  most  be  submitted 
to  the  Jury  for  determination.  Colo.  C^itral 
K.  R.  Co.  V.  Martin,  7  Colo.  592,  4  Pac.  1118; 
Lord  V.  Pueblo  S.  &  R.  Co..  12  Colo.  890,  21 
Pac  148;  Solly  v.  Qayton,  12  Colo.  30,  20 
Pac  351;  D.  &  R.  G.  Ry.  Co.  v.  Spencer,  27 
Colo.  313,  61  Pac.  606,  51 L.  R.  A.  121.  There 
la  no  doubt  about  this  proposition,  but  the 
difficulty  arises  In  applying  It   The  obliga- 


tloDS^  rl^ts*  and  duties  of  nUioads  and 
travders  upon  iDtosectlng  hJchways  are  mo- 
tual  and  reciprocal,  and  no  greater  degree 
of  care  Is  required  of  tme  than  tbe  oth«. 
Tme,  tbe  railroad  company  has  the  rlj^t  at 
precedKice  at  such  crossings;  bat  both  par- 
ties, in  the  exercise  of  th^  respective  rights, 
are  nevertbeless  required  to  exercise  reason- 
able  care  in  enjoying  them— the  one  to  orfstA 
Inflicting  injurtee,  and  the  other  to  avoid  be- 
tDC  injured.  A  perscm  attempting  to  cross  a 
railroad  tnck  at  a  public  crossing  in  «  city 
has  the  right  to  expect  that  the  railroad  will 
give  the  signals  required  by  law  to  worn 
him  of  the  approach  of  a  train,  and  that  it 
will  not  be  run  at  an  excessive  and  danger- 
ous rate  of  speed,  and  if  he  Is  wltbout  teult 
and  such  neglect  and  act  on  the  part  of  tho 
road  results  in  his  Injury,  thea  be  con  re- 
cover. Texas  &  Pac  By.  Co.  v.  Oody,  166 
U.  S.  006.  17  Sup.  Ct  703^  41  U  Ed.  1132; 
a  ft  BL  I.  B.  B.  Go.  V.  Bcggs,  101  Ind.  522, 
51  Am.  Rep.  761;  Glevctland,  C,  a  &  St 
By.  Go.  V.  Miles,  162  Ind.  616,  70  N.  B.  965. 
Bo  that  In  determining  the  degree  of  care 
which  a  pedestrian  about  to  cross  a  track  at 
a  public  crossing  In  a  city  most  eierdfle,  the 
general  rule  is  that  the  pedestrian,  who  does 
not  know  of  the  negligence  of  a  railroad 
company  In  running  Its  train  at  an  unlawful 
rate  of  speed  and  In  falling  to  give  the  re- 
quired signals  of  its  approach,  and  such 
want  of  knowledge  Is  not  .the  result  of  his 
failure  to  exercise  a  reasonable  degree  of 
care,  Is  only  required  to  exercise  that  degree 
of  care  which  ordinarily  prudent  persons 
will  exercise  when  the  railway  company  Is 
also  exercising  the  care  which  the  law  Im- 
poses upon  it.  In  the  operation  of  its  trains 
at  street  Intersections. 

Plaintiff  knew  he  was  approaching  a  rail- 
road crossing.  He  says  he  looked  Just  as  the 
train  was  clearing  the  main  track,  and  there 
was  no  engine  in  sight  approaching  the  point 
where  he  Intended  to  cross.  That  the  engine 
was  behind  this  train  is  undisputed,  and  It 
appears  that  at  the  time  he  locked  he  could 
not  see  It  because  of  its  position,  so  that  at 
the  time  he  was  approaching  the  track,  and 
at  the  time  he  looked  to  the  south  the  first 
time,  the  track  was  clear  for  685  feet.  In  the 
direction  from  which  the  engine  came  wliicb 
collided  with  him.  Within  a  very  short  time 
after  he  looked  he  stepped  npon  the  track, 
and  then  for  the  first  time  discovered  the  en- 
gine approaching  him  so  near  and  at  such  a 
high  rate  of  speed  that  he  was  unable  to 
avoid  t>elng  struck  by  it  Just  how  much 
time  elapsed  l>etween  the  time  when  he  first 
looked  south  and  when  he  stepped  uiK>n  tbe 
track  does  not  appear,  but  It  could  not  have 
been  very  long,  because  he  says  he  stopped, 
10  or  12  feet  from  the  track,  then  walked 
along  and  near  it  before  attempting  to  cross 
but  the  time  which  it  would  take  the  engine 
to  traverse  685  feet  running  at  the  rate  of 
from  25  to  46  miles  an  hour,  would  only  re- 
quire a  few  seconds.   It  Is  true  that  bad 
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plaintiff  looked  the  second  time,  jnst  prior 
to  stepping  upon  the  track,  be  would  have 
discovered  the  approach  of  the  engine,  but 
the  law  only  requires  that  he  should  stop, 
look,  and  listen  at  the  time  and  place  neces- 
sary In  the  exercise  of  that  degree  of  care 
which  an  ordinarily  prndent  person  would 
have  exercised  in  similar  circumstances;  and 
whether  by  looking  only  once,  at  the  time 
and  place  he  did,  under  the  circumstances 
narrated,  was  a  proper  exercise  of  that  degree 
of  care  whicta  the  law  Imposes  depended  upon 
other  matter*  which  should  be  taken  Into  con- 
sideration. Where.  In  case  of  an  injury  at  a 
crossing,  It  appears  that  thej  person  Injured 
did  look  for  an  approaching  train.  It  does 
not  necessarily  follow,  as  a  rule  of  law,  that 
be  has  no  remedy  because  he  did  not  look  at 
the  precise  time  and  place  when  and  where 
looking  would  have  been  of  the  most  ad- 
Tantage,  and  probably  avoided  the  lojury. 
Many  circumstances  might  be  shown  which 
could  properly  be  considered  by  the  Jury  in 
determining  whether  be  exercised  the  degree 
of  care  which  the  law  Imposes  upon  blm. 
Rodrlan  v.  Railroad  Co.,  125  N.  T.  526.  26  N. 
E.  741.  Plaintiff  had  observed  a  clear  track 
for  685  feet.  The  engine  approaching  him 
was  giving  no  signals.  The  crossing  he  was 
about  to  make  was  in  the  city,  where  the 
speed  of  an  engine  was  limited  to  10  miles 
an  hour.  Had  the  ordinance  In  this  respect 
been  obeyed,  plaintiff  would  have  had  ample 
time  between  the  time  he  looked  and  the 
time  the  engine  struck  blm  to  have  crossed 
tbe  track  la  safety.  When  be  looked  to  the 
south  for  the  first  time,  the  track  was  clear 
for  685  feet,  and  apparently,  within  that 
space  of  time  which  would  have  been  suffi- 
cient after  he  first  looked  to  the  south  for  an 
engine  to  reach  the  place  where  he  was 
about  to  cross  when  moving  at  a  lawful 
rate  of  speed,  he  stepped  between  the  rails. 
AU  these  matters,  it  appears  to  us,  were 
proper  to  consider  in  determioing  whether 
or  not  plaintiff  was  guilty  of  contributory 
negligence,  and.  as  they  are  of  a  character 
that  different  Inteillgent  and  unbiased  minds 
might  honestly  reach  different  conclusions 
therefrom,  on  that  question  the  court  erred 
In  holding  as  a  matter  of  law  on  the  record 
before  us  that  the  plaintiff  was  guilty  of 
•contributory  negligence  which  barred  his 
right  of  action.  As  cases  Illustrating  when 
the  facta  and  circumstances  required  the 
question  of  contributory  negligence  to  be 
submitted  to  the  Jury,  we  cite  the  follow- 
ing; Farrell  v.  Erie  R.  R.  Co.,  138  Fed.  28, 
70  C.  C.  A.  396 ;  Hecker  v.  Oregon  R,  R.  Co.. 
40  Or.  6,  68  Pac.  270;  Moore  v.  G,  St.  P. 
A  K.  C  Ry.  Oo.,  102  Iowa,  595,  71  N.  W.  569; 
Cohen  v.  Phtla.  &  Reading  R.  R  Co.,  211  Pa. 
227,  60  Atl.  729;  St.  Louis,  I.  M.  ft  S.  Ry. 
Oo.  v.  Dlllard,  78  Ark.  520,  04  8.  W.  617. 

Counsel  for  defendant  call  our  attention  to 
several  decisions  of  this  court  which  they  cite 
In  snj^rt  of  their  contention  that  tbe  evi- 
dence discloses  Uut  plaintiff  was  gnilty  ot 


contributory  negligence  as  a  matter  of  law. 
These  cases  are  clearly  dlatlDgulsbable  from 
the  one  at  bar.  In  D.  &  R.  G.  Ry.  Co.  v. 
OustafsoQ,  21  Colo.  393,  41  Pac.  505,  It  was 
held  that  whether  or  not  the  person  Injured 
was  guilty  of  contributory  negligence  was  a 
question  of  fact  for  the  Jury  to  determine 
from  the  testimony,  but  that  the  court  erred 
In  Instructing  the  Jury  to  the  effect  that  re- 
lying upon  the  signals  of  a  fiagman  without 
looking  and  listening  for  approaching  trains 
was  the  exercise  of  due  cara  In  C.  &  S.  Ry. 
Co.  V.  Thomas,  33  Colo.  517,  81  Pac.  801,  70 
L.  R.  A.  681,  it  was  held  that  the  person  kill- 
ed was  guilty  of  contributory  negligence  be- 
cause he  ai^roached  the  railroad  crossing 
heedlessly,  "without  stopping,  and  apparent- 
ly without  looking  and  listening  for  the  ap- 
proaching, train,  and  without  the  slightest 
manifestation  of  that  reasonable  care  or  com- 
mon prudence  that  the  circumstances  de- 
manded and  that  the  law  exacts."  From  the 
facts  of  that  case  It  appeared  the  deceased 
had  taken  no  steps  whatever  to  ascertain 
whether  or  not  a  train  was  approaching 
over  the  track  he  was  aboat  to  cross,  and 
that  the  tracks  were  obscured  for  a  long  dis- 
tance In  the  direction  from  which  tbe  train 
came.  In  C.  &  S.  Ry.  Co.  v.  Sonne,  34  Colo. 
206.  83  Pac.  883,  It  appears  that  ttie  party 
Injured  was  familiar  with  the  yards  of  tbe 
railroad  company,  and  with  their  custom  of 
swltchlDg  cars,  that  with  this  knowledge  he 
drove  into  the  yard  to  get  a  load  of  coal 
from  a  car.  and  drove  upon  the  track  of  tbe 
railroad  upon  which  Its  employes  were 
switching  cars  without  stopping  and  listen- 
ing, and  without  looking  In  tbe  direction 
where  he  knew  they  were  switching,  and 
while  crossing  the  track  was  struck  by  a 
loose  car  riumlng  on  the  track.  If  he  had 
looked  up  the  track  in  the  direction  from' 
which  the  car  was  coming  before  going  upon 
It.  he  could  have  seen  the  car  In  time  to  have 
avoided  the  injury.  It  was  held  that  the 
plaintiff's  own  negligence  contributed  to  the 
injury,  because  he  had  exercised  no  care 
whatever  to  avoid  it. 

In  some  respects  the  case  at  bar  resem- 
bles those  cases  wherein  it  has  been  held  that 
if  a  railroad  company  creates  an  appearance 
of  safety,  and  a  traveler,  Infiuenced  by  such 
appearances,  enters  upon  the  track  at  a  pub- 
lic crossing,  and  Is  Injured,  he  may  maintain 
an  action.  C.  &  E,  I.  R.  R.  Co.  v.  Bo^, 
supra ;  Breckeufelder  v.  Lake  Shore  &  M.  S. 
By.  Co.,  79  Midi.  560,  44  N.  W.  957 ;  Behrena 
V.  K.  P.  Ry.  Co.,  6  Colo.  400,  406.  Such  a 
condition  does  not  relieve  the  traveler  from 
the  exercise  of  all  care,  but  Is  a  factor  to 
consider  In  determining  whether  or  not  he 
exercised  that  degree  of  care  -which,  under 
the  circumstances,  he  shonld  have  exercised. 
A  person  approaching  a  railroad  crossing 
in  a  city,  with  no  train  in  sight  for  several 
hundred  feet,  is  not  bound  to  anticipate  that 
one  will  approach  at  an  unlawful  or  unusual 
rate  af  speed,  or  that  it  will  approach  wlth- 
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out  giving  any  ilgnali,  and  is  not  cfaai^eable 
with  n^llgence  as  a  matter  of  law  in  at- 
tempting to  cross,  If,  In  view  of  the  distance 
the  track  seems  to  be  dear,  with  no  ap- 
proaching train  In  sight,  he  would  have  time 
to  cross  before  a  train,  going  at  a  lawful 
rate  of  speed,  would  reach  the  crossing.  Far- 
rell  T.  Erie  R.  R.  Co.,  supra.  He  has  the  rl^t 
to  assume,  when  he  himsdf  has  exercised 
doe  care,  that  in  handling  Its  cars  the  rail- 
road company  will  act  with  appropriate 
care,  that  the  usual  signals  of  the  ai^roach 
of  a  train  will  be  seasonably  given,  and  that 
those  operating  a  train  will  be  att^tlre  and 
vigilant  to  the  extent  the  law  requlrea  ^e 
law  does  not  hold  It  Imprudent  In  any  one 
to  act  upon  the  assumption  that  another,  In 
bis  conduct,  will  act  In  accordance  with  the 
rights  and  duties  of  both.  A  railroad  com- 
pany cannot  Impute  a  want  of  vigilance  to 
one  Injured  by  Its  own  n^llgoice,  it  that 
very  want  of  vigilance  Is  the  consequences 
of  an  omission  of  dn^  on  Its  part,  or  some 
act  which  prevented  the  party  Injured  from 
taking  the  precautions  to  iwerent  Injury 
which  he  otherwise  wonld.  Donohne  t,  St. 
li.,  I.  M.  &  8.  By.  Co.,  supra.  7he  conse- 
quences of  the  act  of  the  defendant  In  hav- 
ing Its  loconwtive  which  collided  with  plain- 
tiff concealed  b^lnd  the  train  tudclng  onto 
the  Longmont  switch,  and  In  falling  to  give 
warning  of  its  approach,  wh»e  shortly  be- 
fore the  plaintiff  attempted  to  cross  the 
track  he  had  looked  to  the  sonth  and  observ- 
ed It  was  clear  for  686  feet.  Is  an  Important 
question  of  fact  to  consider  In  determhilng 
the  degree  of  care  he  exercised,  as  an  aid 
In  aacertainlng  whether  or  not  such  act  and 
omission  under  the  circumstances  tended  to 
throw  him  off  his  guard  and  lull  him  Into  a 
false  sense  of  security. 
-  Counsel  for  defendant  contend  that  the 
physical  facts  conclusively  establish  that 
plaintiff  did  not  locft  down  the  track  as 
claimed,  because,  if  he  bad,  he  woald  certain- 
ly have  seen  tike  oigine.  He  could  have  seen 
the  locomotive  approadtlng  had  he  looked 
before  stepping  between  the  rails;  but,  In 
view  of  the  fact  that  it  oonld  have  come  up- 
on him  In  the  very  ahort  space  of  time  which 
Intervened  between  the  time  when  he  sasrs  he 
looked  and  when  be  stepped  upon  the  track, 
the  question  presented  Is  not  whether  he 
spoke  the  truth  when  he  says  he  looked  to 
the  south  and  observed  the  tnck  clear  to 
the  Longmont  switch,  but  whether  he  was 
negligent  In  not  looking  the  second  time. 
St.  L.,  I.  M.  &  S.  By.  Ca  v.  Dlllard,  78  Ark. 
620,  94  S.  W.  617. 

Counsel  for  plaintiff  contend  that,  even  If 
It  be  concede^  that  he  wag  negligent  In  step- 
ping upon  the  track,  the  case  should  have 
been  submitted  to  the  Jury  on  the  question 
embraced  In  the  doctrine  of  "last  clear 
chance."  In  K.  P.  By.  Co.  v.  Cranmer,  4 
Colo.  624,  It  was  held  that  the  plaintiff  in 
a  case  for  personal  injuries  may  recover  not- 
withstanding his  own  negligence  exposed  him 


to  injury,  If  the  defendant,  after  becoming 
aware  of  his  peril,  failed  to  use  ordinary 
care  to  avoid  Injurylng  him,  and  such  fail- 
ure was  the  proximate  cause  of  the  injury. 
In  D.  &  R.  G.  By.  Go.  v,  Buffehr,  30  Colo,  27, 
69  Fac.  682,  this  court  advanced  a  step  and 
held.  In  effect,  that  this  rule  was  not  limit- 
ed in  its  application  to  cases  where  the  peril 
of  the  person  Injured  was  actually  discover- 
ed by  those  at  whose  hands  the  injury  was 
sustained,  but  extended  to  cases  where  such 
peril  could  have  been  discovered  by  the  ex- 
ercise of  reasonable  care  upon  tta^  part. 
The  principle  underlying  these  propositions 
Is  that  the  party  who  has  the  last  opportnni- 
ty  of  avoiding  injury  must  prevent  U  If,  by 
the  enrdse  of  reasonable  car^  he  can  do  so. 
and.  If  he  does  not.  It  la  his  nei^lgoioe  hi 
this  respect,  and  not  that  of  the  one  first 
in  faul^  which  Is  the  proximate  cause  of  the 
injury.  It  Is  urged  1^  counsel  for  defendant 
that,  as  it  aK>ears  Its  empli^ieB  on  the  en* 
gtne  made  every  effort  possible  to  bring  the 
engine  to  a  stop  after  plaintiff  stepped  upon 
tlie  trade,  they  performed  their  full  duty 
In  the  premises.  In  tlie  drcumstances  of 
this  case  this  act  on  &e  i»art  of  these  em- 
plQyes  is  not  conclusive  that  th^  nerclaed 
the  degree  of  care  th^  should  to  dhKOver 
plahitUTs  perU.  The  duty  to  exerdae  dae 
care  to  avoid  the  coiuequences  of  anotber^s 
negligence  arises  when  the  circnmstancea  are 
Boch  that  an  ordinarily  prudent  person  woDld 
have  reason  to  aj^rehend  Its  existence.  4 
Current  Law,  774.  In  actions  of  this  diarac- 
ter  it  is  not  necessary  that  the  defendant 
should  actually  know  of  the  danger  to  whlcli 
the  plaintiff  is  exposed,  but  It  is  enough  if, 
having  sufficient  notice  to  put  a  prudent  man 
on  the  alert,  he  does  not  take  such  precau- 
tions as  a  prudent  man  would  take  on  simi- 
lar notice.  Sherman  &  Redfleld  on  Nellgence 
(6th  Ed.)  Si  09,  483,  484. 

Each  case  of  this  character  must  necessari- 
ly depend  upon  Its  own  facts.  Ordinarily, 
an  engineer  may  presume  that  one  approach- 
ing a  public  crossing  over  whldi  a  train  is 
about  to  pass  is  aware  of  the  approactilng 
train,  or  will  not  place  himself  In  a  posi- 
tion of  Imminent  peril;  but  he  Is  not  Justi- 
fied in  relying  upon  this  presumption  if  the 
circumstances  are  such  that,  as  a  reasonably 
prudent  person,  it  should  occur  to  him  that 
;  the  pedestrian  is  not  aware  that  a  train 
Is  approadiing  the  crossing  over  which  be  is 
about  to  pass.  An  engineer  guilty  of  negli- 
gence cannot  blindly  assume  that  a  traveler 
approaching  a  crossing  will  not  be.  Ordi- 
nary care  on  the  part  of  an  engineer  requires 
reliance  to  guard  against  a  dangerous  situa- 
tion reasonably  to  be  apprehended  as  well 
as  one  actually  Imminent,  so  that  It  becomes 
the  duty  of  an  engineer,  when  he  sees  a 
pedestrian  approaching  a  public  crosslnc  nn- 
der  circumstances  which  would  lead  him  to 
believe,  as  an  ordinarily  prudent  person,  that 
such  pedestrian  is  not  aware  of  the  ap- 
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proaddng  train,  to  take  nich  steps  as  an 
ordinarily  pruAent  pwson  would  under  slml- 
lar  dieomstancea  to  prevent  the  traTeler 
from  placing  hlnuielf  In  a  sltiiatton  of  dan- 
ger  tnm  Jwbltb  it  wUl  be  ImpoBBlble  to  ex- 
tricate himself.   N.  Y.,  a  &  St  L.  B.  B.  Co. 

KlsUer,  ee  Ohio  St  826.  61  N.  E.  ISO; 
Waldron  t.  Boston  &  Me.  B.  B.,  71  N.  H.  862, 
52  AtJ.  448 ;  Morgan  v.  Wabash  B.  Ga,  159 
Ma  262,  60  8.  W.  190;  Denlaon  &  S.  By. 
Co.  T.  Crals.  85  Tex.  Civ.  App.  648,  80  S. 
W.  865;  Aldrlch  t.  8t  L.  Transit  Co.,  101 
Mo.  ApiK  77,  74  S.  W.  141;  Olereland.  0.,  a 
&  Bt  U  By.  Ga  T.  Tartt  99  Fed.  869.  30 
O.  G.  A.  668,  49  L.  B.  A.  98;  Oahagan  t. 
Boston  ft  Ma  B.  B..  70  N.  H.  441,  50  AU. 
146,  65  L.  R.  A.  426;  UtUe  t.  Boston  ft  Ma 
B.  B..  72  N.  B.  SI,  55  AU.  190;  Gin..  Ind., 
St  L.  ft  Chi.  By.  Ca  T.  Long,  112  Ind.  166, 
IS  N.  B.  659;  Hanlon  t.  Ma  Fac.  By.  Oo* 
104  Ma  881,  18  a  W.  288;  Teaton  Bos- 
ton ft  Ma  B.  R..  78  N.  H.  280,  61  AU.  622; 
Georgia  Midland  ft  G.  B.  Ca  t.  Evans,  87 
6a.  678,  18  S.  SL  680;  Houston  ft  T.  G.  B. 
Go.  T.  Harrtn  (Tex.  ClT.'  App.)  64  S.  W.  629. 

The  emsflo^  of  the  defendant  operating 
the  engine  were  bacUng  It  towards  the  plain- 
tiff at  a  rate  of  speed  tax  In  excess  of  that 
permitted  by  tbe  ordinances  of  the  dfy  with- 
out blowing  Its  whistle  or  ringing  Its  bell. 
No  warning  of  Its  approach  to  the  Page 
street  crossing  bad  been  given.  It  had  been 
concealed  beblnd  the  train  swltehtaig  to  the 
Longmont  track,  and  proceeded  at  once  In 
the  direction  of  plaintiff,  after  that  train 
cleared  the  main  track.  Tbe  engine  which 
switched  the  train  to  tiie  Longmont  track 
was  ringing  its  bdl  and  blowtog  Its  whis- 
tle, and  making  considerable  wrise  by  rea- 
son of  escaptog  steam.  This  would  have  tbe 
effect  of  drowning  the  mdse  of  the  engine 
whldi  coUided  with  plaintiff.  There  was  no 
flagman  ur  appliance  at  the  Page  street 
crossii^  to  warn  plaintiff  of  Its  iqiproacb. 
Plaintiff  must  have  been  near  this  crossing 
and  walking  near  tbe  track  when  the  engine 
passed  the  Longmont  switch.  The  Tlew 
from  that  point  whoe  he  then  was  apiiears 
to  have  been  unobstructed.  -It  is  evident  that 
plaintiff  stepped  upon  the  track  without  be- 
ing aware  of  the  proxlml^  ot  tiie  locomotive. 
He  had  given  no  Indication  that  he  was 
aware  of  its  approach.  He  was  In  peril  when 
he  approached  the  track  without  looking  the 
second  Ume  to  the  south  before  be  stepped 
upon  it  True,  it  was  not  Imminent  until 
be  stepped  upon  the  track  or  approached  it 
near  enough  to  be  8tru<A;  but  the  employes 
of  defendant  oa  the  englae  bad  that  knowl- 
edge of  ills  movements  and  proximity  to  the 
track  which  tbe  exercise  of  reastmable  care 
would  have  Imparted.  From  this  knowledge 
they  may  not  have  been  able  to  determine 
definitely  that  he  was  approaching  the  track 
without  knowledge  of  ttie  approach  of  tbe  en- 
glne;  but  If,  fnnn  bis  behavior  and  all  the 
circumstances,  It  should  have  occurred  to 
them  as  reasonably  prudent  and  Intelligent 


persNts  that  be  did  not,  thai  th«y  had  no- 
tice of  the  danger  to  which  he  was  exposed, 
and  It  would  baTO  been  th^r  duty  to  take 
such  steps  as  reasonably  prudent  persons 
would  and  could,  under  similar  circumstan- 
ces, to  prevent  the  engine  striking  him  If,  in 
the  exercdse  of  such  care  and  taking  such 
st^ps,  his  Injury  could  have  been  avoided.' 

We  tiilnk  the  court  erred  In  taking  the 
case  from  the  Jury.  We  most  not  be  under- 
stood, however,  from  any  language  employed 
In  the  oplnlMi,  as  holding  that  plaintiff  wus 
or  was  not  guilty  of  contributory  n^Ugence, 
or  that  be  could  recover,  nothwlthstandlug 
his  negllgenca  because  the  defendant  had  not 
exercised  a  proper  degree  of  cere  to  prevent 
Injuring  him,  after  knowledge  of  tale  peril, 
or  such  knowledge  of  bis  peril  as  the  exer- 
cise of  proper  care  by  the  employes  operat- 
ing the  engine  would  have  Imparted,  but  that 
tbe  case  should  have  been  submitted  to  the 
Jury  under  appropriate  Instructifflos  on  both 
these  questions,  as  it  stood  when  the  motion 
of  defendant  for  a  directed  verdict  was  in- 
terposed and  sustained. 

Counsel  tot  defendant  suggest  that  the 
complaint  does  not  state  facts  suffldeut  to  In* 
TOke  the  principle  Involved  In  the  doctrine  of 
"last  dear  dmnce."  We  are  of  <^nlon  that 
the  oltlmato  facts  pleaded  toider  an  Issue  on 
this  question. 

We  shall  briefly  notice  some  of  the  other 
errors  assigned  on  b^lf  of  tbe  plaintiff.  It 
Is  claimed  that  ordinances  of  the  city  re- 
quiring flagmen  to  be  stationed  or  gates  or 
other  safety  appliances  placed  at  tbe  crossing 
on  Page  street  were  ududed.  It  is  not  alto- 
gether dear  from  the  record  before  us  wheth- 
er these  ordinances  were  exdnded  or  admit- 
ted, but  tuwerer  that  may  be,  th^  were 
competent  If  properly  authmUcated.  D.  & 
B.  G.  By.  Oa  t.  Byan,  17  Colo.  98,  28  Pac.  70. 

Hrror  Is  also  assigned  upon  the  ruling  of 
the  court  In  not  permitting  tbe  wife  of  the 
I^nlntiff  to  teatl^  as  to  the  speed  of  the  en- 
gine. She  stated  that  she  bad  lived  In  the 
vldnlty  of  the  Page  street  crossing  for  sev- 
eral yean,  and  had  observed  the  rate  of 
speed  at  whidi  trains  and  engines  passed  this 
point  She  was  with  her  husband  at  the 
time  he  was  Injured.  She  did  not  qualif; 
as  an  expert  In  the  matter  of  speed  of  trains, 
but  any  person  of  sound  mind  and  Judgment 
who  has  observed  trains  running,  and  has 
an  opinion  thereon,  based  upon  seeing  tbe 
train  at  the  time  in  question,  1b  a  competent 
witness  upon  the  ^eed;  the  Jury  being  the 
Judges  of  the  weight  to  be  attached  to  the 
testimony  of  such  witness. 

Plaintiff  offered  to  show  by  the  witness 
Bennett  the  position  of  the  engine  when  tbe 
train  was  backing  onto  the  Longmont  track. 
This  offer  was  excluded.  This  was  error,  as 
Such  testimony  would  tend  to  explain  why 
plaintiff  did  not  see  the  engine  when  he 
looked  to  the  south  for  the  flret  time. 

In  support  of  the  petition  for  rehearing  It 
was  strenuously  urged  that  the  reversal  of 
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the  Judgment  of  tliB  trial  court  would  re- 
sult In  orertamlng  onr  own  dedaitnie,  to  the 
effect  that  a  Tlolatl<Hi  hy  a  railroad  company 
of  ordinancea  of  a  city  with  respect  to  speed 
or  Boonding  of  btila  tx  whlstln,  or  tbe  pro- 
tecUon  of  crossings,  does  not  protect  the 
plaintiff  against  bis  own  contributory  negU- 
gence,  and  that  It  would  establish  the  prop- 
OBltfon  tba;t  a  person  approaching  a  railroad 
crossing  need  not  look  along  the  track  at 
all,  because  he  la  entitled  to  rely  upon  the  pre- 
aamptlon  that  13ie  defendant  will  obey  the  or- 
dinances and  give  timely  warning  of  the  ap- 
proach of  a  train.  In  assuming  that  such  will 
be  the  result,  counsel  for  defendant  are  clear- 
ly mistaken.  We  do  dot  rernrse  or  modify  our 
previous  decldons  on  these  subjects  in  the 
altgbtest  degree.  On  the  contrary  we  adhere 
to  what  was  said  in  Railway  Co.  v.  Crlsman, 
supra,  that  the  failure  to  ring  the  bell  or  blow 
the  whistle  at  the  crossing,  though  required 
by  law,  will  not  render  the  c<»npany  liable  un- 
less that  be  the  proximate  cause  of  the  In- 
Jury,  and  there  be  no  such  negligence  by  the 
plaintiff  as  will  prevent  bis  recovery.  Nei- 
ther do  we  recede  from  the  proposition  so 
often  announced,  that  one  about  to  cross  a 
track  at  a  street  intersection  must  exercise 
a  proper  degree  of  care  to  avoid  Injury,  but 
hold  that,  In  the  circumstances  of  this  case, 
the  question  of  whether  or  not  plaintiff  ex- 
«rclsed  that  degree  of  care  was  one  which 
should  have  been  submitted  to  the  Jury  for 
determination. 

We  adhere  to  the  conclusion  announced  In 
the  original  opinion;  but  as  the  facts  stated 
therein  are  slightly  different  from  those  now 
considered,  and  the  questions  discussed  are 
also  different,  that  opinion  will  be  with- 
•drawn. 

The  judgment  of  the  district  court  is  re- 
versed, and  the  cause  remanded  for  a  new 
trial  in  liarmony  with  the  views  expressed 
in  this  opinion. 

Reversed  and  remanded. 

CAMPBELL.  J.,  concurs  In  reversal.  BAI- 
LBT.  J.,  dissents.  HAXWEnjL,  J.,  not  par- 
ticipating. 


POLLARD  V.  SAYRE  et  al. 
<BupTeme  Court  of  Colorado.    April  6,  1906. 

Rehearing  Denied  Dea  14,  1808.) 
1.  Lakduibd  ard  Tknaht  (S  92*}— OFnoH  to 

PuaCHABB— ConSTKDinO   INBTKUICBNT8  TO- 

gehieb. 

Where  defendants  executed  a  mining  lease 
with  option  to  purchase,  and  at  the  same  time 
executed  a  raining  deed  which  was  deposited  in 
escrow  in  a  banlc,  together  with  a  copy  of  the 
lease,  witb  inBtmctiona  to  deliver  the  deed  when 
ttie  conditions  of  the  lease  were  complied  with, 
the  option  and  the  instructions  should  be  con- 
Btnied  together,  being  part  of  the  same  transac- 
tion. 

I  Ed.  Note.— For  other  cases,  see  landlord  and 
Tenant,  Cent.  Pig.  S  290:  Dpo.  Dip.  §  92.*] 


2.  Lavdlokd  and  Tenant  (8  92*)— Ornon  to 

PUBCHASB— CONOTBUCriON. 

Defendants  leased  mining  property  to  plain- 
tiff with  an  option  to  pun^ase  during  the  third 
year  of  the  lease  for  920,000,  and  a  deed  con- 
veying the  property  to  plaintiff  warf  deposited 
with  a  bank  with  instmctlons  to  deliver  ft  upon 
receipt  of  a  sum  of  $2,500  less  than  that  stated 
in  the  option.  Held,  construing  the  option  and 
instructions  together,  that  plaintiff  held  an  op- 
tion to  purchase  daring  the  third  year  of  the 
lease  for  $17,500,  but  was  not  Iraund  to  pur- 
chase at  any  price. 

[Ed.  Note. — For  other  casesl  see  T^andlord  and 
Tenant,  Cent.  Dig.  |  290 ;  Dec.  Dig.  i  92.*] 

3.  EviDENCB  (8  450*)— Pabol  Evidence— Coh- 
STBUcrioN  or  iNBracuENt^AHniocnTT. 

The  leaae  and  transaction  were  not  ambig- 
uous or  uncertain  ao  aa  to  permit  explanation 
by  parol. 

[Ed.  Note.— For  other  cases,  see  Evideucs^ 
Cent.  Dig.  |  2070;  Dec.  Dig.  8  450.*] 

4.  BaoKEBs  (8  7*)— The  Relation. 

There  was  nothing  in  the  lease  or  instruc- 
tions to  show  that  plamtiff  was  an  agmt  to  sell 

the  property  on  CMnmission. 

[Ed.  Note.— For  other  cases,  see  Bn^is, 
Cent  Dig.  8  5 ;  Dec.  Dig.  {  7.*] 

5.  Landlobd  and  Tenant  (8  92*)— Option 
TO  PoBCHASE— Rights  or  Assignee  of  Les- 
see. 

Where  plaintiff  leased  mining  property  witli 
the  option  to  purchase  for  f20,000,  and  a  deed, 
together  with  a  copy  of  the  lease,  was  deposited 
in  a  bank,  with  instructions  to  deliver  the  deed 
to  plaintiff  upon  payment  of  a  sum  (2,50O  less 
than  that ,  named  in  the  option,  and  plaintiff 
thereafter  sold  and  assigned  all  bis  right,  title, 
and  interest  in  the  lease  and  opUon,  his  aaaignee 
was  entitled  to  purchase  at  the  same  price  plain- 
tiff could  have  purchased  for,  being  the  price 
stated  in  the  option  less  $2,500,  and  the  assign- 
ment did  not  reserve  to  the  assignor  any  rebate 
on  the  purchase  price. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  8  291 ;  Dec.  Dig.  «  02.*] 

6.  Evidence  (8  450*)— Pabol  Bvidekcb— Ooir- 

8TBTICTI0N  OT  InSTBUTCENT— AhBIOUITT. 
The  assignment  wss  not  ambiguous  or  un- 
certain so  as  to  admit  explanation  by  paioL 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  8  2070;  Dec.  Dig.  8  450.*] 

Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver;  Samuel  L.  Carpentw,  Judge. 

Action  by  Loralne  M.  Pollard,  administra- 
trix, against  Hal  Sayre  and  others,  to  re- 
cover commissions  for  a  sale  of  property  and 
to  establish  a  lien  tlierefor.  FrMn  a  Judg- 
ment of  dismissal,  idalntlff  appealed.  Af- 
firmed. 

Morrison  ic  De  Soto,  tor  appellant  H.  M. 
Orahood  John  P.  Helper,  and  O.  L  Chitten- 
den, for  appellees. 

MAXWEIX,  J.  Appellant  (plaintiff  bo- 
low)  sues  as  the  admlidstrattlx  of  Oiailes 
W.  Pollard,  deceased.  November  23.  189ft 
appellees  Sayre  and  Oodn  (nte  Queen),  tbe 
owners  of  two  mining  claims  in  Oilpln  coun- 
ty, executed  and  delivered  to  Pollard  a  min- 
ing lease  in  writing  for  the  term  of  three 
years  from  date,  wUcb  nrntalned  the  osual 
covenants,  and  also  an  option  to  P<MUud  to 
purchase  the  property  at  the  sum  of  920;- 
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000  if  paid  within  the  third  year  of  the  life 
of  the  lease.  The  same  date  appellees  ex- 
ecuted a  mlDlQx  deed  conveylax  to  Pollard 
the  mining  claims  described  in  the  lease. 
The  same  date  tiie  mining  deed  was  d^oslt- 
ed  in  escrow  in  the  Rocky  Moontaln  National 
Bank,  with  the  following  letter  of  Instruc- 
tions to  the  bank,  signed  by  appellees  Sayre 
and  Cocks:  "To  The  Rocky  Mountain  Nation- 
al Bank,  Central  City,  Colorado;  H^ewith 
inclosed  find  deed  from  the  undersigned 
Charles  W.  Pollard,  conveying  the  Hampttm 
and  Rainbow  lodes,  in  Russell  mining  dis- 
trict, Gllpin  county.  Colorado.  This  deed 
Is  to  be  held  by  you  in  escrow  subject  to  de- 
livery to  said  Pollard,  his  heirs  or  assigns. 
up(m  their  complying  with  the  conditions  of 
a  lease  of  said  property,  executed  by  us  to 
said  Pollard,  1st  Dec.,  1880.  copy  of  which 
Is  enclosed  herewith.  Upon  payment  of  any 
sum  as  therein  provided,  one-half  thereof  Is 
to  be  placed  to  the  credit  of  each  of  the  un- 
dersigned.    Denver,    Colo.,    November  23, 

1899.  "  The  same  date  the  following  letter 
signed  by  appellees  was  addressed  to  the 
bank,  and  presumably  Inclosed  with  the  other 
escrow  papers,  as  the  letter  so  states,  al- 
though there  Is  no  direct  evidence  upon  this 
point:  "To  The  Rocky  Mountain  National 
Bank,  C^tral  City,  Colorado:  In  the  matter 
of  the  escrow  of  the  Hampton  and  Rainbow 
lodes  lease  and  deed  herewith  enclraed.  In 
case  of  consummation  of  sale  under  terms 
contained  In  said  papers,  you  are  hereby  au- 
thorized to  receive  from  said  O.  W.  Pollard, 
his  heirs  or  assigns,  a  sum  of  $2,500  less 
than  that  designated  In  the  agreement  of 
purcliase,  as  payment  in  full,  and  are  hereby 
authorized  to  deliver  the  deed  upon  such 
reduced  payment.  The  balance  to  be  deposit- 
ed, one-half  to  the  credit  of  each  of  the  un- 
dersigned.    Denver.  Colorado."    June  12, 

1900.  Pollard,  by  Indorsement  In  writing  «i 
the  back  of  the  lease  and  option  to  purchase, 
assigned  the  same  to  appellee  Chittenden  in 
the  following  words:  "For  and  In  considera- 
tion of  the  sum  of  one  hundred  dollars  to 
me  In  hand  paid  by  William  H.  Chittenden, 
the  receipt  whereof  Is  hereby  acknowledged 
and  the  fnrther  sum  of  two  hundred  dollars 
to  be  paid  to  me,  my  executors,  administra- 
tors or  assigns,  within  three  months  from 
the  date  hereof,  and  the  further  sum  of  two 
faundred  dollars  to  be  paid  to  me,  my  execu- 
tors, administrators  or  assigns,  within  six 
months  from  the  date  hereof,  and  the  further 
snm  of  five  hundred  dollars  to  be  paid  to 
me,  my  executors,  administrators  or  assigns 
within  nine  months  from  the  date  hereof. 

1  hereby  sell,  assign,  transfer  and  convey 
to  said  Chittenden  the  withlu  bond  and  lease 
and  all  my  right  title  and  interest  therein, 
and  all  my  right,  title  and  interest  In  and 
to  the  real  estate  therein  described.  All 
deferred  payments  to  be  deposited  in  the 
Rocky  Mountain  National  Bank  of  Central 
City,  to  the  credit  of  Charles  W.  Pollard.  It 
im  hereby  agreed  tiuit  no  pawmal  llabUi^ 
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shall  attach  to  said  Chittenden  for  any  of 
said  deferred  payments  and  that  it  shall  be 
optional  with  him  whether  he  shall  make 
the  same  or  any  of  them,  but  If  any  of  said' 
soma  are  not  paid,  then  all  rights  acquired 
by  said  Chittenden  by  virtue  hereof  in  and 
to  the  within  bond  and  lease  and  in  and  to 
the  real  estate  therein  described  shall  be- 
come forfeited  and  all  payments  theretofore 
made  by  said  Chittenden  shall  be  likewise 
forfeited  to  me  and  the  above  assignment 
and  conveyance  become  nnll  and  void.  In 
witness  whereof  I  have  hereunto  set  my  hand 
and  seal  this  twelfth  day  of  June,  1900. 
Charles  W.  Pollard.  [Seal.]  Witness:  Mrs. 
C.  W.  Pollard.  B.  Benima."  June  19.  1900, 
the  lease  and  option  to  purdiase,  with  the 
assignment  indorsed  thereon,  were  filed  for 
record  In  the  clerk  and  recorder's  office  of 
Gilpin  county.  June  12,  1900,  Pollard  al- 
so ^gned,  ackuowledged,  and  delivered  to 
Chittenden  a  warranty  deed  conveying  to 
Chittenden  "all  the  following  described  real 
estate  situated  In  the  Russell  mining  dis- 
trict. In  the  county  of  Gilpin  and  state  of 
Colorado,  to  wit:  The  Hampton  Lode  Min- 
ing Claim,  United  States  Blineral  Survey 
Number  581,  and  the  Rainbow  Lode  Min- 
ing Claim,  United  States  Mineral  Survey 
Number  770" — ^belng  the  property  covered 
by  the  lease  and  option  to  purchase  and  the 
mining  deed  from  appellees  Sayre.  and  Cocks 
to  Pollard.  December  18.  1902.  a  short  ver- 
bal extension  of  the  option  to  purchase  hav- 
ing been  granted,  Chittenden  deposited  In 
the  bank  $17,500  to  the  credit  of  appellees 
Sayre  and  Cocks,  and  received  from  the  bank 
tlie  deed  from  Sayre  and  Cocks  to  Pollard, 
which  deed,  together  with  a  warranty  deed 
from  Pollard  to  Chittenden,  was  filed  for 
record  the  same  date. 

The  complaint  herein  alleges  the  owner- 
ship of  the  pn^rty  by  Sayre  and  Cocks,  the 
execution  of  the  lease  and  option  to  purchase, 
and  then  proceeds:  "At  the  same  time  It  was 
agreed  between  the  said  Charles  W.  Pollard 
and  the  said  Hal  Sayre  and  Ella  J.  Queen 
that  If  the  aaid  sale  was  perfected  under  said 
written  option  tbey  were  to  pay  him  out  of 
the  proceeds  of  the  sale  the  sum  of  twenty- 
five  hundred  dollars  ($2,.'50O)  as  a  commis- 
sion In  consideration  of  his  labor  and  expend- 
iture In  developing  the  property,  pladng 
the  same  In  conditlfm  for  sale  and  finding  a 
purchaser  therefor.  •  •  •  That  at  the 
same  time  the  right  of  said  Pollard  to  the 
said  commission  was  expressed  in  writing 
la  the  form  of  Instructions  to  the  said  bank, 
said  writing  being  In  words  and  figures  as 
follows,  to  wit:"  Then  follows  a  copy  of 
the  Instructions  to  the  bank  to  receive  from 
Pollard  $2,500  less  than  the  sum  designat- 
ed In  the  option  to  purchase,  which  is  here- 
inbefore set  forth  in  full,  'men  follow 
averments  In  the  complaint  to  the  effect 
that  Sayre  and  Cocks  knew  of  the  asalgn- 
meut  by  Pollard  to  Ohlttoiden,  and  that 
thereby  Pollard  did  not  aailgn  to  Gtaltten* 
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den  the  comndnlos,  and  that  tta^  (Sarre 
and  Oocka)  acknowledged  themaelTea  bound 
to  par  the  commiBSlon  to  Pollard,  and  that 
Chittenden  and  Sayre  and  docks  conspired 
together  to  defeat  the  rights  of  plaintiff  to 
Oie  commission.  The  prayer  was  for  a  Judg- 
ment against  Sayre  and  Cocks  for  $2,500  and 
Interest,  and  against  Chittenden  for  the  same 
amonnt,  and  that  the  jndgment  be  declared 
a  Hen  on  the  premises,  andi  In  default  of 
payment,  that  the  premises  be  sold  to  satis- 
fy the  judgment  The  defendants  answer 
separately,  denying  all  the  material  allega- 
tions of  the  omiplalnt,  except  they  admit  tte 
lease  and  option  to  purchaae  to  Pollard  and 
the  d^KWit  in  escrow  with  the  bank;  but 
Qwdfically  deny  any  contract  to  pay  a  com- 
mtealon  to  Pollard.  Trial  to  the  court  re- 
sulted in  a  Judgment  of  dismissal. 

Counsel  for  appellant  assume  that  the 
transaction  or  contract  entered  Into  by  the 
parties  evidenced  by  the  lease  and  bond,  deed, 
and  other  papers,  dated  November  28,  1899, 
la  ambiguous  and  uncertain,  and  rely  upon 
the  rule  that,  where  a  transaction  admlta  of 
tv,'o  or  more  constroctlonB,  the  law  will  hold 
parties  to  that  construction  which  they  them- 
selves contemporaneously  placed  on  the  trans- 
action. Upon  this  theory  evidence  was  Intro- 
duced, over  the  objection  of  appellees,  in  an 
attempt  to  prove  a  contemporaneous  eonstruc- 
tion  of  the  contract  by  the  parties  themselves. 
This  evidence  consisted  of  the  following  or- 
der given  by  Pollard  to  Sayre:  "Denver, 
Sept.  15,  1900.  To  the  Rocky  Mountain  Na- 
tional Bank,  Central  City,  Colorado:  In  the 
Matter  of  the  Rebate  of  $2,500  of  Hampton 
and  Rainbow  Lodes,  you  pay  the  same  over 
to  Mr.  Hal  Sayte,  whose  receipt  will  be  re- 
ceived In  full  for  the  same,  that  Is  for  the  re- 
bate coming  from  the  sale  of  the  above  prop- 
erties. Yours  respectfully,  Chas.  W.  Pollard" 
— together  with  testimony  to  the  effect  that 
Mrs.  Cocks  knew  that  Pollard  had  assigned 
his  Interests  in  the  lease  and  bond  to  Chit- 
tenden, and  that  both  Mrs.  Cocks  and  Chit- 
tenden knew  that  Pollard  and  Mrs.  Pollard 
claimed  that  $2,500  would  become  due  Pol- 
lard, or  his  estate,  when  the  sale  of  the  prop- 
erty was  made,  and  that  all  of  th$  above  par- 
ties had  at  various  times  admitted  that  such 
sum  of  money  would  be  due  Pollard,  or  his 
estate,  at  the  completion  of  the  sale.  With 
reference  to  the  above  order  to  the  bank, 
Sayre  testified  that  it  was  given  to  him  by 
Pollard  at  a  time  when  Pollard  was  lU  and 
unable  to  leave  his  house,  when  there  seemed 
to  be  a  prospect  of  a  sale,  and  given  him  for 
the  purpose  of  protecting  the  money  from 
Pollard's  creditors ;  that  at  the  time  Pollard 
gave  him  the  order  he  knew  nothing  of  the 
terms  and  conditions  of  the  assignment  made 
by  Pollard  to  Chittenden,  but  Inferred  from 
what  Pollard  told  him  that  he  had  not  as- 
signed the  rebate  of  $2,500.  Mrs.  Cocks  tes- 
tified that  beyond  her  knowledge  of  the  fact 
that  Pollard  had  assigned  to  Chittenden, 


which  knowledge  she  gained  from  statements 
made  to  her  by  Mn.  Pollard,  she  knew  noth- 
ing about  the  terms  of  the  asslgnmoit  made 
by  Pollard.  And  Chlttniden  testified  diat  he 
knew  nothing  about  the  rebate  until  a  short 
time  before  the  deal  was  completed  try  hla 
purchase  of  the  property.  And  all  the  par- 
ties testified  that  any  statements  or  admis- 
sions made  by  them  with  reference  to  this 
matter  were  made  under  the  belief  that  Pol- 
lard had  not  assigned  the  rebate  of  $2,500. 
3%e  evidence  introduced  by  appellajit  utter- 
ly failed  to  afford  any  foundation  tot  the  con- 
teDtlon  of  appellant's  cotmsd.  to  the  effect 
that  the  parties  had  oonstmed  the  transac- 
tion or  contract  to  be  an  employment  of  Pol- 
lard by  appellees  Sayre  and  Cocks  aa  their 
agent  or  broker  to  sell  the  property.  «dA  the 
court  below  ao  decided. 

As  we  read  the  reGord,  there  seems  to  be 
nothing  uncertain  or  amhlguoua  about  the 
transaction  or  contract  entered  Into  by  the 
parties  on  November  23,  1899,  so  far  aa  the 
same  Is  pertinent  to  this  case.  Appellees 
(owners  of  the  property)  gave  to  Pollard  a 
written  option  to  purchase  the  same  at  the 
price  of  $15,000  If  paid  within  one  year.  $17.- 
500  if  paid  within  two  years,  and  $20,000  If 
paid  within  three  years.  A  deed  conveying 
the  property  to  Pollard  was  placed  in  escrow 
in  the  bank  with  Instructions  to  the  bank 
that,  in  case  the  sale  was  consummated  un- 
der the  terms  contained  in  the  option,  the 
bank  was  authorized  to  deliver  the  deed  to 
Pollard,  his  heirs  or  assigns,  upon  receipt  of 
a  sum  of  money  $2,500  less  than  the  sum  des- 
ignated in  the  option.  Under  a  familiar  rule, 
the  optlou  and  the  Instructions  to  the  bank 
must  be  construed  together,  being  part  of 
one  and  the  same  transaction.  Being  so  con- 
strued. Pollard  held  on  option  to  purchaw 
the  property  during  the  third  year  of  the 
term  for  $17,500.  Pollard  was  not  bound  to 
purchase  the  property  at  the  price  stipulat- 
ed in  the  option,  or  at  any  price.  He  might 
have  surrendered  the  lease  and  bonrX  at  any 
time,  and  thus  have  relieved  himself  of  fur- 
ther obligation  In  the  matter.  It  cannot  be 
reasonably  contended  that  there  la  any  am- 
biguity or  uncertainty  In  the  transactifm  or 
the  contract  between  the  parties  up  to  this 
point 

Sayre  and  Codes  were  the  owners  of  the 
property.  As  such  they  granted  a  lease  upon 
It  and  an  option  to  purchase  the  property  to 
Pollard.  On  the  one  band,  the  owners,  on  the 
other,  a  prospective  purchaser,  certainly  there 
is  In  this  transaction  no  intimation  of  the  re- 
lation of  owners,  and  an  agent  or  brok^,  au- 
thorized to  make  a  sale  of  the  property  upon 
a  commission,  express  or  implied.  Pollard, 
the  lessee  and  option  holder,  sold  and  as- 
signed the  lease  and  option,  "and  all  my  right 
title,  and  the  interest  therein,"  to  Chitten- 
den, without  Btlpolating  that  Chittenden 
should  pay  any  more  than  he  (Pollard)  was 
obligated  to  pay,  and  without  obligating  Chit 
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tenden  In  any  manner  to  purcbaee  the  prop- 
erty at  the  price  nominated  In  the  option. 
If  at  the  time  this  deal  waa  made  between 
Pollard  and  Chittenden  Pollard  had  Intend- 
ed to  have  reserved  to  himself  the  rebate  al^ 
lowed  by  the  terms  of  the  option,  he  should 
have  done  so  by  appropriate  language  In  the 
contract  which  he  made.  Having  failed  to  do 
so,  the  contract  must  be  construed  as  we  find 
It.  There  Is  certainly  nothing  In  the  docu- 
ments evidencing  the  transaction  between 
Pollard  and  Chlttmden,  which  is  ambiguous 
or  uncertain,  or  which  calla  for  an  explana- 
tion. It  Is  simply  a  sale  and  assignment  by 
Pollard  of  all  his  right,  title,  and  Interest 
In  the  lease  and  option  to  Chittenden,  which, 
so  far  as  the  option  Is  concerned,  was  Pol* 
lard's  right  to  purchase  the  pn^rty  at  $17,- 
500  within  the  third  year  of  the  Ufe  of  the 
leaBBs. 

As  to  the  reasons  which  Influenced  the  par^ 
ties  In  granting  the  option  In  the  form  in 
which  they  granted  it,  we  hsre  no  concern. 
The  Judgment  waa  right,  and  most  be  af- 
firmed. 

Affirmed. 

STEEWl,  a  J.,  and  HRLM,  concur. 


FEARNLEY  v.  FEARNT.ET. 
(Supreme  Court  of  Colorado.  Nov.  II,  1908. 
On  Rehearinf,  Dec.  16,  1908.) 

1.  COSTBACTB  (5  147*)  —  ConsTBUcnoEi  —  Iw- 
TENTiON  or  Parties. 

In  coDstming  a  contract,  the  first  thing  to 
be  ascertained  is  the  Intention  of  the  parties, 
which  may  be  gathered  from  the  circumatances 
sarrounding  ttie  transactioQ  and  from  a  con- 
sidemtlon  of  the  subject-matter  and  the  situa- 
tion of  the  parties. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  8  730;  Dec  Dig.  S  147.*] 

2.  CONTBACTS  (I  90*)— DiSTUBUnOH  OV  Dl- 

CEDKNT'8  FaopKBTT—CoiisiinRATXoii— Evi- 
dence. 

In  an  action  on  a  contract  by  which  de- 
fendant, in  consideration  of  "one  dollar  and  oth- 
er good  and  valuable  conaiderstions,"  agreed 
with  her  husband  to  pay  to  certain  persons 
inrluding  plaintiff's  asaignor,  specified  sums  of 
money  after  the  death  of  the  husband,  evidence 
held  to  show  that  the  consideration  of  such 
contract  was  the  transfer  by  the  husband  to 
defendant  of  all  his  property. 

[Ed.  Note.~For  other  cases,  see  Contracts, 
Dec  Dig.  S  90.*] 

3.  CoRTBACTS  (8  70*)  —  Consideration  —  Rb- 

CEIPT  of  CONSIDEBATIOH  UNDER  PBIOB  PA- 
ROL AOBEEUEHT. 

Where  defendant's  hnaband,  after  execut- 
ing a  will,  conveyed  all  his  property  to  defend- 
ant under  a  verbal  understanding  that  the  will 
sliOQld  be  abandoned,  and  that  defendant  would 
pay  certain  sums  of  money  to  certain  persona, 
indnding  plaintHTs  assignor,  after  the  husband'a 
death,  and  thereafter  defendant  on  the  demand 
of  her  husband,  executed  a  written  contract  to 
malce  each  payments,  the  written  contract  is 
supported  by  a  consideration,  since  it  will  be 


treated  as  the  consummation  of  the  verbal  agree- 
ment 

[Dd.  Note.— For  other  cases,  see  Contracts. 
Cent.  Dig.  8  857;  Dec.  Dig.  8  7».*] 

4.  Ooktbacts  f|  161*)— Consider ATion— Sep- 
arate Clauses  or  Parts. 

To  determine  whether  a  particular  clause 
of  a  contract  is  supported  by  a  consideration,  , 
the  court  may  examine  the  entire  contract  and 
consider  the  facts  and  circumstances  connected 
with  its  execution. 

(Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  88  742,  743;  Dec  Dig.  S  Id.*] 

5.  COIfTSAOTB  (8  170*)— ConsTBUcnoN— Meait- 
ZNO  OT  Wobdsi-Knowledoe  of  Parties. 

A  contracting  party  will  be  held  to  that 
meaning  of  the  words  employed  which  he  knew 
the  other  party  supposed  the  words  to  bear, 
ttie  words  being  susooptlble  of  such  meaning. 

(Bd.  Note.— For  other  cases,  see  CtntractSy 
Cent  Dig.  I  768  ;  Dec.  Dig.  1 170.*] 

6.  Contracts  (8  82*)— Dibiubdtion  of  De- 

CEDENT'S  PBOPEBTT— COnSIDEBATIOR— LAH- 

ouAOB  or  Contract. 

Where  defendant's  husband,  after  executing 
a  will,  transferred  all  his  property  to  defend- 
ant with  the  underatandins  that  the  will  should 
be  abandoned,  and  that  defendant  should  pay 
spocified  aum^  of  money  to  certain  persona,  in- 
cluding plaintifTs  assignor,  after  the  husband's 
death,  the  fact  that  in  the  clause  of  the  agree- 
ment relating  to  DlaintifTs  assignor  the  word 
"give"  instead  of  pay"  was  used  was  insuffi^ 
cient  In  itself  to  show  that  such  clause  of  the 
contract  was  a  mere  voluntary  promise  to  give 
property  without  consideration,  where  it  was  ap- 
parent from  the  entire  contract  and  the  at- 
tendant drcumstances  that  the  parties  DSfld  the 
word  in  the  sense  of  "pay." 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec  Dig.  8  82.*] 

7.  ASBIOIWEin'S  (I  22*)  —  PBOFEBTV  ASSIOIt- 

ABiE— Descendible  Qualttt  or  Interest. 

The  interest  of  a  beneficiary  under  a  con- 
tract by  which  a  wife,  in  consideratioo  of  the 
transfer  to  her  of  all  her  hust>and's  property, 
agreed  with  her  husband  to  pay  to  plainliff's 
assignor  $500  In  Installments  of  $100  per  year, 
beginning  one  year  after  the  death  of  the  hus- 
band, but  in  case  of  such  assignor's  death  at 
any  time  the  entire  amount  or  any  unpaid 

Eortion  thereof  should  cease  and  not  be  paid  to 
Is  heirs,  created  as  to  such  of  the  installments 
as  accrued  before  the  assignor's  death  an  ab- 
solute interest  descendible  to  his  heirs,  and  hence 
such  interest  was  assignable. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Gent  Dig.  |  89;  Dec.  Dig.  8  22.*] 

8.  Etidbkcb  (8  874*)  —  Docduentabt  Evi- 
dence—PsELiHinABT  Proof  or  EZEcunon 

-Sufficiency. 

Testimony  of  a  witness  that  he  was  ac- 
quainted with  the  handwriting  of  persons  cx- 
ecuting  ■  power  of  attorney,  who  were  residing 
abroad,  and  that  in  his  opinion  the  signatures 
were  genuine,  and  that  the  signature  of  an  at- 
testing witness  was  genuine,  was  sufficient  to 
render  such  power  of  attorney  admissible  In 
evidence. 

[Ed.  Note. — For  other  cases,  see  E^vidence, 
Cent.  Dig.  8  1500 :  Dec.  Dig.  8  374.*] 

9.  Evidence  (8  313*)  —  Heabbat  —  Pkoof  or 

Heirship.  • 
That  persons  residing  in  England  who  ex- 
ecuted a  power  of  attorney  to  transfer  their  in- 
terest in  a  contract  were  tne  heirs  of  a  deceased 
beneficiary  under  the  contract  was  Mtabliabed 
by  testimony  of  witnesses,  members  of  the  fam- 
ily to  which  decedent  belonged,  that  they  had 
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received  letters  and  fa&eral  notices  from  ancb 
persons  in  Eagland. 

[Od.  Note.-~For  other  eases,  see  Erideuce, 
CtnL  Dig.  n  U66.  1167:  I>«c  Dig.  |  318.*] 

10.  GONTBAOTS  (I  42*}— DmVKRT— InOAPAOI- 

TT  OF  PaATIES. 

Where  defendant's  husband  conveyed  all 
bii  property  to  defendant  in  oonslderatioa  of 
'her  verba]  asreement  to  pa^  specified  sams  of 
money  to  certain  persona,  including  plaintifTs 
assignor,  after  the  husband's  death,  a  written 
agreement  (hereafter  executed  by  defendant,  em- 
bodying her  verbal  promise  to  make  sach  pay- 
ment, was  bindinff  on  defendant,  though  at  the 
time  of  the  signing  of  the  contract  the  husband 
was  unconscloas  and  the  writing  was  delivered 
to  one  acting  for  him. 

[Ed.  N'ote.— For  other  cases,  see  Oontracti, 
Cent.  Dig.  S  208;  Dec.  Dig.  S  42.*] 

11.  CONTBACTB  (|  02*)— VeBBAI.  AGBEEUXIfTS 
— SUBSEQUBHT  iNCAPACITr  OF  PaBTT— RE- 
DUCTION OF  CONTBAOT  TO  WBrnNG. 

Where  a  husband  was  capable  of  contract- 
ing at  the  time  he  transferred  all  his  property 
to  his  wife  In  consideration  of  her  verbal  prom- 
ise to  make  specified  payments  to  the  husband's 
brothers  and  sisters  after  his  death,  the  wife  is 
bound  by  a  written  contract  embodying  such 
Terl>al  promise,  though  it  was  execnted  at  a 
time  when  the  husband  was  unconscioas  and 
mentally  incapable  of  contracting. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  I  &2*] 

12.  Evidence  (5  443*)  — Pabot,  Evidkuce  — 
Subsequent  Pabol  Agbeehent. 

M'here  a  husband,  after  executing  a  will, 
transferred  all  his  property  to  his  wife  on  the 
verbal  promise  of  the  wife  to  make  certain  pay- 
ments to  the  brothers  and  sisters  of  the  nua- 
band,  and  thereafter  at  the  request  of  the  hus- 
band the  verbal  agreement  was  reduced  to 
writing,  the  wife  could  not  avoid  liability  on 
the  ground  that  her  promise  was  invalid  in  that 
it  tended  to  vary  the  terms  of  the  will  by  parol, 
since  the  will,  the  deeds  to  the  land,  a  bill  of 
sale  to  the  personalty,  the  verbal  promise,  and 
the  written  contract  will  be  considered  as  one 
transaction. 

[Ed.  Note.— For  other  eases,  see  Evidence, 
Dec.  Dig.  S  443.*] 

13.  Witnesses  (8  219*)  —  PsiviMiaED  Cou- 
uuHiCATioNs  —  Communications  Between 
ArroBNET  AND  Client— Waives, 

Mills*  Ann.  Rt.  8  4824,  prohibiting  en  at- 
torney, without  the  client's  consent,  from  dis- 
cloring  professional  commnnications  with  such 
client,  does  not  prevent  an  attorney  from  tes- 
tifying as  to  his  understandiBs  of  a  transaction 
which  took  place  between  the  attorney,  the 
client,  and  a  third  person,  where  snch  client 
has  testified  to  his  own  version  of  the  affair, 
since  by  so  testifying  he  waives  the  privilege, 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  I  782;  Dec.  Dig.  |  219.*] 

14.  Apfeal  and  Ebbob  (|  1051*>— Bivnw— 
Harmless  Ebbob— Admission  of  Evidence 
— Mattebs  Otherwise  Shown. 

Error  in  permitting  an  attorney  without 
such  client's  consent  to  testify  as  to  matters 
which  involved  a  commnnication  with  sach 
client  is  harmless,  where  the  same  matters 
were  shown  by  other  competent  testimony. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  |S  4161-4170;  Dec.  Dig.  § 
1031.*] 

15.  Appeai.  and  Ebbob  (f  1068*)— Review— 
Habmless  Ebbob  —  Judgment  Cobbect  on 
Merits. 

Where  it  is  apparent  from  the  whole  testi- 
mony that  the  venlict  is  correct  on  the  merits. 


the  Judgment  will  not  be  reveised  for  error  in 
giving  and  refusing  isBtructions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  1  4225;  Dec  Dig.  f  l06S.*J 

16.  Appeal  and  Ebbob  (i  1070*)— Hakhlesb 
•  Ebbob— Vbbdict. 

Where  there  was  no  dispute  as  to  the 
amonnt  plaintiff  was  entitled  to  recover,  the 
action  of  the  coart  In  leassemlOlng  the  Jaiy, 
after  its  discharge  frtHn  farther  consideration 
of  the  case,  for  the  parpoee  of  correcting  its 
verdict  as  to  the  amount  thereof,  was  not  each 
error  as  reanired  a  reversal. 

[Ed.  Note.— For  other  cases,  see  Appeal  ud 
Error,  Dec  Dig.  |  1070.*] 

17.  CoNTBACiB  (1 99*)— Validitt  of  Absent- 
Evidence. 

In  an  action  aa  a  contract  by  which  de- 
fendant, in  consideration  of  the  transfer  to  her 
by  her  husband  of  all  his  property,  agreed  to 
pay  plaintiffs  assignor  and  otheis  certain  somi 
of  money  after  the  death  of  the  husband,  evi- 
dence held  insufficient  to  establish  defendant's 
contention  that  she  executed  the  contract  with- 
out knowledge  of  its  contents  and  when  she 
was  mentally  incapable  of  cmnprehending  its 
terms. 

[Ed.  Note.— For  other  cases,  see  CmitrBet% 
Cent.  Dig.  H  449-453;  Dee.  Dig.  |  99.«] 

Appeal  from  Dihtrlct  Court,  City  andConn- 
ty  of  Denver ;  Peter  L.  Palmer,  Jtidge. 

Action  by  Samuel  Feamley  against  Otllla 
F.  Feamley.  From  a  judgment  for  plain- 
tiff, defendant  appeals.  Affirmed. 

R.  B.  Gllmore,  for  appellant  O.  E.  Jack* 
son  and  Geo.  F.  Dunklee,  for  appeHea 

GABBBRT,  J.  Robert  Feamley  departed 
this  life  May  1,  1900.  April  2lBt  preceding 
bis  death,  appellant,  the  wife  of  deceased, 
signed  the  following  ccmtract: 

"This  agreement,  made  this  2l8t  day  of 
April,  A.  D.  1900,  ty  OUUa  F.  Feamley,  for 
and  on  behalf  of  the  personB  hereinafter 
mentioned,  wltnesseth: 

"That  for  and  in  consideration  of  one  dol- 
lar in  hand  paid  to  her  by  Robert  Feamley, 
and  other  good  and  valuable  considerations 
receipt  whereof  Is  hereby  confessed  and  afr 
knowiedged,  she  does  hereby  contract  and 
agree  and  binds  herself,  her  heirs,  executors 
and  administrators  to  pay  the  following 
sums  to  the  persons  herein  named,  upon  the 
terms  and  conditions  hereinafter  specified: 

"To  Elizabeth  Brook,  sister  of  her  bus- 
band,  Rohert  Feamley,  or  her  heirs,  of  Bris- 
tol, near  Leeds,  Yorkshire,  England,  the 
sura  of  five  hundred  dollars; 

"To  Charlotte  Atkinson,  sister  of  her  hus- 
band, Robert  Feamley,  or  her  heirs,  of  Ad- 
walton,  near  Bradford,  Yorkshire,  England, 
the  sum  of  five  hundred  dollars; 

"To  Sarah  Ann  Yates,  sister  of  her  hus- 
band, Robert  FearnJey,  or  her  heirs,  of  Put- 
sey,  near  Bradford,  Yorkshire,  England,  the 
sum  of  five  hundred  dollars; 

"To  Annie  Martin,  sister  of  her  husband, 
Robert  Feamley,  or  her  heirs,  of  Bristol, 
near  Leeds,  Yorkshire,  England,  the  sum  of 
five  hundred  dollars; 
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*^  Samuel  Fearnley,  of  LeadvUle,  Colora- 
do, brother  of  her  bnsband,  Robert  Peamley, 
m  bla  belra,  tbe  mam  of  flve  bnndred  dollars. 

*^e  said  fire  hnndred  dollars  to  be  paid 
to  each  of  the  above  named  persons,  or.  In 
case  of  tlielr  death,  either  before  or  after  the 
time  of  the  making  of  this  contract,  then  to 
tbe  legal  heirs  at  law  of  any  sacb  deceased 
person,  payment  to  be  made  as  fUlows: 

"One  hnndred  dollars  to  be  paid  to  each 
of  the  said  persons  or  heirs  within  one  year 
from  the  death  of  her  husband,  Robert 
Feamley ;  and  one  hnndred  dollars  on  or  be> 
fore  two  years  trom  his  said  death;  and  one 
hundred  dollars  on  or  before  each  year  there- 
after nntil  the  full  sum  of  Ato  hundred  dol- 
lars each  has  been  paid,  as  herein  provided, 
to  the  said  parties  or  their  heirs;  but  that 
the  said  sums  or  any  of  the  payments  are 
not  to  bear  interest. 

**I  also  agree  to  give  to  George  W.  Feam- 
ley, of  Pittsburgh,  PennsylTBola,  the  sum  of 
five  hundred  dollars  for  his  own  use  and 
benefit,  to  be  paid  In  like  manner  as  the 
above,  one  hundred  dollars  each  year,  the 
firat  to  be  paid  within  one  year  of  the  death 
of  my  husband,  but  in  case  of  his  death  at 
any  time,  said  sum  or  any  unpaid  portion 
thereof  Is  to  cease  absolutely,  and  not,  in 
any  event,  to  be  paid  to  his  heirs. 

"In  witness  whereof,  I  have  hereunto  set 
my  hand  and  seal  the  day  and  date  first 
above  written. 

"OtlUa  F.  Fearnley.  [Seal.]" 

Subsequent  to  the  death  of  Robert  Feam- 
ley, the  plaintiff,  in  his  own  right,  and  as 
the  assignee  of  the  beneficiaries  named  in  the 
contract,  or  their  heirs,  brongbt  suit  against 
Mrs.  Feamley  upon  the  contract.  The  trial 
of  the  case  resulted  In  a  verdict  and  Judg- 
ment in  favor  of  plaintiff,  from  which  the 
defendant  appeals. 

It  is  urged  that  tbe  obligation  sued  upon 
Is  not  a  contract  upon  its  face,  for  the  rea- 
son that  it  does  not  appear  that  defendant 
thereby  entered  into  contractual  relations 
with  any  one.  We  are  of  the  opinion  that 
tbe  contract  In  question  clearly  shows  from 
the  language  employed  that  the  defendant  en- 
tered Into  the  contract  with  her  hnaband. 
It  recites,  in  effect,  that  It  is  for  the  benefit 
of  certain  persons  named  therein,  and  that 
tbe  consideration  therefor  was  received  from 
Robert  Feamley  by  the  defendant.  If,  bow- 
ever,  there  is  any  doubt  regarding  this  con- 
struction, it  arises  from  the  fact  that  the 
language  of  the  contract  Is  not  sufficiently 
specific,  but  that  doubt.  In  the  circumstan- 
ces of  this  case,  la  at  once  removed  by  the 
application  of  the  rale,  univeraally  recogniz- 
ed, that  In  constralng  a  contract  tbe  first 
point  to  ascertain  is  what  the  parties  meant, 
understood,  and  intended,  as^  determined  by 
the  words  employed,  so  as  to'  give  fall  effect 
to  their  Intention.  In  making  this  Inquiry 
it  Is  competent  to  consider  the  facts  and  cir- 
cumstances surrounding  the  transaction  at 
the  time  the  contract  was  executed,  and  to 


take  Into  consldentlon  tlte  sobjectmatter 
and  situation  ctf  the  parties  at  the  time  of 
Its  execntl<m,  as  well  u  the  object  of  the 
partlM  in  making  It  St  L.  ft  D.  L  ft  BC  Co. 
V.  Tlemey,  5  Colo.  682;  C.  F.  ft  I.  Co.  v. 
Pryor,  25  Colo.  540^  57  Pac.  51;  True  t. 
Rocky  Ford  C  R.  ft  L.  Co..  S6  COlo.  43,  SS 
Pae.  842 ;  San  Miguel  G.  O.  M.  Co.  r.  Stubbs. 
89  Colo.  858.  90  Pac  842;  Brotherhood  Acci- 
dent Co.  T.  Jennings  (Colo.)  96  Paa  985 ;  C, 
R.  I.  ft  P.  Ry.  CQ.  .T.  D.  ft  R.  O.  R.  Co..  143 
U.  S.  586, 12  Snp.  Ct  479.  36  L.  Ed.  277. 

The  clrcomstances  nnder  which  the  con- 
tract was  signed  by  the  defendant  are  snb- 
stantlally  as  follows:  In  1889  tbe  deceased 
executed  a  will,  by  which  he  bequeathed 
$500  each  to  tbe  persons  named  In  the  con- 
tract and  the  remainder  of  his  property  to 
his  wife,  the  defendant  In  January  follow- 
ing, Fearnley,  for  reasons  which  It  la  not 
necessary  to  notice,  believed  that  In  order 
to  avoid  disputes  and  litigation  after  his 
death,  it  was  advisable  for  him  to  execute 
deeds  conveying  the  property  to  his  wife. 
He  was  advised  by  counsel  that  in  order  to 
make  such  deeds  effective,  th^  must  be  de- 
livered before  his  death.  As  a  resnlt  of  sev- 
eral deliberations  with  Mrs.  Feaml^  and  bis 
brother  Joshua,  Robert  Fearnley  revoked  his 
will  and  executed  deeds  of  his  proper^  to 
his  wife,  but  did  not  deliver  them,  the  ar- 
rangement with  her  being  (to  whieb  she  as- 
sented) that  she  would  pay  his  brothers  and 
sisters  sums  equal  to  the  bequests  made 
them  by  the  will.  Subsequent  to  this  action 
he  again  advised  with  counsel,  which  was 
about  April  7,  1900,  Informhig  him  of  tbe 
execution  of  the  deeds,  and  a  bill  of  sale  of 
personal  effects,  and  at  this  time  stated  that 
he  wanted  his  brothers  and  sisters  to  have 
their  bequests  as  fixed  by  the  will  executed 
in  September,  to  which  was  appended  a  mem- 
orandum stating  In  substance  that  the  wUl 
iB  to  be  of  no  effect  and  will  not  be  probated, 
but  will  simply  serve  as  a  memorandum  by 
which  Mra  Feml^  is  to  pay  the  legacies  to 
his  brothers  and  sisters  as  therein  specified. 
Feamley  was  advised  by  counsel  that  It  was 
necessary  to  deliver  the  deeds  during  his 
lifetime,  which  was  accordingly  done,  and* 
they  were  placed  of  record.  Feamley  seem- 
ed still  Impressed  with  tbe  Idea  that  litiga- 
tion was  snre  to  ensue,  and  asked  counsel 
if  anything  farther  could  be  done  to  avoid  it 
At  this  c<mversatIon  (when  tbe  deeds  were 
delivered)  he  also  expressly  stated  that  he 
wanted  his  brothers  and  sisters  to  have  their 
bequests  of  $500  each,  and,  in  order  that 
there  might  be  no  question  of  the  payment  of 
such  bequests,  suggested  that  Mrs.  Feamley 
should  execute  a  contract  To  this  sngges- 
tlon  Mrs.  Feamley  stated  that  It  would  not 
be  necessary,  as  she  would  carry  out  his 
wishes  In  this  respect  as  evidenced  by  the 
old  will  and  memorandum  thereto  attached, 
but  that  if  Mr.  Feamley  wanted  the  con- 
tract she  would  execute  It  Subsequently 
the  will  was  prepared  and  signed  hr  Ur. 
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Feaml^.  At  tbe  time  of  its  execution,  hov- 
erer,  be  Insisted  tbat  Mn.  Fearnley  ehonld 
Bfgn  a  contract,  wbereby  Bbe  bound  berself 
to  pay  hlB  brotbers  and  ststera  the  amounts 
designated  In  tbe  original  will.  Mrs.  Fearn- 
ley  assented  to  this  arrangement,  and  a  few 
days  later  the  contract  In  guestlcm  was  pre- 
sented to  ber.  wblch  sbe  then  signed. 

From  these  facts  and  clrcnmstances,  which 
the  testimony  establlrtied,  It  to  clear.  If  It  la 
necessary  to  consider  any  extraneous  mattera 
for  tbe  purpose  of  readiing  a  correct  under- 
standing of  the  contract,  that  It  was  made 
tbe  defendant  witii  her  bnsband  to  con- 
fllderatton  of  tbe  transfer  and  derlse  to  her 
of  all  his  propetty. 

The  contract  Is  also  attatrited  upon  tbe 
ground  that  It  was  executed  by  the  def«id- 
ant  without  any  consideration.  TUs  conten- 
tion Is  based  upon  tbe  proposition  that  at 
the  time  of  Its  execution  tbe  title  to  the  prop- 
erty of  her  husband  was  already  vested  In 
her.  Tbe  premise  Is  wrong.  The  testimony 
established  that  from  tbe  thne  Fearnley>  con- 
cluded to  deed  the  property  to  his  wife,  In 
lien  of  derislng  It  by  will.  It  was  with  tbe 
andentonding  that  she  would  pay  the  dev- 
isees named  to  tbe  will  the  respective 
amounts  thereby  bequeathed  them,  and  tbe 
execution  of  the  contract  upon  ber  part  was 
bnc  a  consummation  of  their  agreement. 
Trior  to  tbe  execntltm  of  tbe  contract  by 
Mra.  Feamley,  the  agreement  betn*een  ber 
husband  and  herself  rested  to  parol.  A 
promisor  binds  himself  by  merging  an  oral 
agreement  into  a  written  contract,  and  can- 
not escape  liability  thereon  merely  because 
the  conslderatloa  had  passed  to  him  prior  to 
Its  execution.  v.  Toung,  82  Hont  226, 

70  Pac.  1063. 

The  clause  In  the  contract  wblch  recites, 
"I  also  agree  to  give  to  George  W.  Fearnley, 
of  Pittsburgh,  Pennsylvania,  the  sam  of  five 
hundred  dollars  for  his  own  use  and  benefit, 
to  be  paid  to  like  manner  as  the  above."  Is 
assailed  npon  tbe  ground  that  the  defendnnt 
thereby  only  entered  toto  a  voluntary  prom- 
ise to  give,  and  hence.  It  is  argaed.  sncb 
agrennent,  being  without  consideration,  can- 
not be  otforced.  When  Interpreting  any 
particular  clause  of  a  contract,  the  conrt  Is 
required  to  examine  the  entire  contract,  and 
may  also  consider  the  circumstances  under 
which  It  was  made  and  tbe  purpose  for 
whldi  It  was  executed.  C,  R.  I.  &  P.  By. 
Co.  V.  D.  ft  R  O.  R.  Co.,  snpra ;  9  Cyc.  579. 
It  Is  also  a  rule  of  constmctlop  &at  a  con- 
tracting party  will  be  held  to  that  meaning 
of  tbe  words  employed  of  which  they  ara 
susceptible,  which  he  knew  the  other  party 
supposed  the  words  to  bear,  when  this  can 
be  done  without  making  a  new  contract  for 
the  parties.  St.  L.  &  D.  I*,  ft  M.  Co.  v.  Tler- 
ney,  snpra:  San  Miguel  C.  G.  H.  Co.  v. 
Stubbs.  supra. 

The  jury  found,  snd  the  testimony  Is  ample 
to  support  their  finding,  that  tbe  Intention 
•of  Bob«t  Feamley  and  bis  wife,  when  bis 


property  was  conveyed  and  devised  to  her, 
was  tbat  she  should  pay  the  amounts  men- 
tioned to  the  contract  to  the  partlea  named 
In  lieu  of  the  beqneste  to  tbem  made  by 
Fearnley  to  his  will  executed  In  Sept^ber, 
1899;  and  hence  It  f<dIows  that  although  hi 
tbe  contract  relating  to  tbe  amount  to  be 
paid  to  George  W.  Fearnl^  the  word  "give'' 
was  employed  tostead  of  "pay."  it  appears 
from  tbe  contract  as  a  whole  that  this  clause 
rested  up<m  tbe  consldentkm  movtag  (ram 
Robort  Feaml^,  and  that  both  parties  to 
tbe  agreement  knew  liiat  each  imdeistood 
tile  word  "tin,*'  u  empl<9«a,  to  mean  tost 
Mr&  Feaml^  should  pay  George  W.  Peon- 
ley  the  amount  mnttaned  to  ber  agreameot 
When  the  Intention  oC  the  eontracttog  patties 
is  manifest,  it  wHI  oontnd  to  the  taterpieta- 
tlon  of  tii^r  agreement,  r^rdless  of  tin 
employment  of  Inapt  expresskms  to  evidence 
their  intention.  Tillltt  v.  Mann,  KM  Fed. 
421.  43  G.  a  A.  617;  Carter  v.  Alexander, 
71  Mo.  C85. 

"me  clause  under  consideration  further 
provided  that  the  |SQO  waa  to  be  paid  to  lo- 
stallments  as  follows:  "One  hundred  dol- 
lars each  year,  the  first  to  be  paid  wlthbi 
one  year  of  the  death  of  my  bnsband,  but  In 
case  of  his  death  (George  W.  Feamley*8)  at 
any  time  said  sum  or  any  unpaid  portion 
thereof  is  to  cease  absolute^,  and  not  to  aiv 
event  to  be  paid  to  his  heirs."  It  Is  urged  by 
counsel  for  defendant  that  because  of  tbis 
provision  tbe  money  would  not  descaid  to 
tbe  beln  of  George  W.  Feamley,  and  there- 
fore his  right  of  action  agatost  her  is  not 
assignable.  Generally  speaking,  as  has  been 
decided  by  this  court  to  Home  Ins.  Co.  v.  A., 
T.  &  S.  F.  Ry.  Co.,  19  Goto.  40,  34  Psc;  281. 
and  by  tbe  Court  of  Appeals  to  Mumford  v. 
Wright.  12  Cola  App.  214,  55  Pac.  744,  "de- 
scendibility and  assignability  go  band  In 
band."  But  that  proposition  Is  not  appHcaUe 
or  controlling.  Hie  contract  provided  ft>r 
the  payment  of  instollmaito  to  Geonie  IT. 
Feamley  at  specified  times.  The  parties  cer- 
tainly contemplated  tbat  Mrs.  Fearnl^ 
would  comply  with  her  contract,  and  tbst 
each  Installment  would  be  paid  as  it  became 
due ;  and  hence,  applying  the  rules  for  con- 
straing  contracts  at)Ove  announced,  and  pa^ 
tlcularly  tbe  one  to  the  efltect  that  the  mani- 
fest totentlon  of  tbe  contracting  parties  will 
control  In  the  toterpretatlon  of  their  agree- 
ment, regardiras  of  the  empl<vmmt  of  toMpt 
expressions  to  evidence  their  toteotlim,  we 
conclude  tiiat  the  provision  In  question  oalf 
contemplated  tbat  such  instollmmts  of  the 
sum  to  be  paid  Geoi^  W.  Feamley  as  woe 
not  due  at  the  time  of  his  death  should  not 
be  paid  to  bis  heirs. 

An  Instrument  purporting  to  be  a  power  of 
attorney  executed  by  tbe  helra  of  Elisabeth 
Brook  and  Annie  Martin,  authorizing  Joshaa 
Feamley  to  assign  their  toterest  to  tbe  con- 
tract, was  admitted  In  evidence  on  tbe  part 
of  plaintiff.  Error  Is  assigned  comisel 
for  defendant  because  there  was  not  siiO- 
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doit  iffDOf  of  Its  execution,  and  for  the 
further  reason  that  there  was  no  proof  that 
the  Brooks  were  the  belrs  at  law  of  Eliza- 
beth Brook.  The  first  assignment  Is  clearly 
without  merit  Feamley  testified  that  he 
was  acquainted  with  the  handwriting  of  all 
the  parties  executing  the  power  of  attorney, 
and  that  in  his  opinion  the  signatures  ap- 
pended  thereto  were  genuine.  True,  it  prot>- 
ably  appears  that  his  means  of  knowledge 
were  limited,  but  that  only  affected  the 
weight  and  credibility  of  his  testimony. 
Again,  upon  this  subject,  the  power  of  attor- 
ns was  witnessed  by  one  O.  W.  Mason. 
Feamley  testlfled  positively  to  the  signature 
of  this  attesting  witness.  It  appears  that 
the  parties  executing  the  power  of  attorney 
and  the  sabscrlblng  wltne»  reside  in  Eng- 
land, where  it  was  executed.  In  Haurlck 
T.  Patrick,  119  U.  S.  147,  7  Sup.  Ct  147,  30 
L.  Ed.  396,  it  was  held  ttiat  a  deed  executed 
and  witnessed  by  persons  residing  abroad 
was  properly  proved  by  testlmtmy  of  a  wit- 
ness to  the  effect  that  he  was  acquainted 
with  the  handwriting  of  the  subscribing  wit- 
ness to  the  deed,  and  believed  that  his  sig- 
nature was  genuine. 

With  respect  to  the  heirship  of  Ann  and 
Ada  Brook,  who  executed  the  power  of  at- 
torn^ In  question  as  the  belrs  at  law  of 
Elizabeth  Brook,  deceased,  there  was  testi- 
mony to  the  effect  that  meml>er8  of  the  fam- 
ily of  deceased  had  written  letters  to  mem- 
bers of  the  family  of  Joshua  Fearnley,  and 
had  sent  funeral  cards  to  the  latter,  Inform- 
ing them  of  the  death  of  his  sister  Elizabeth, 
This  Information  was  hearsay,  but  hearsay 
Information  of  the  death  of  a  person  derived 
from  the  Immediate  family  of  deceased  is 
ffiiffldent,  prima  fade,  to  establish  that  fitct 
Da  Pont  V.  Davis,  30  Wis.  170;  Anderson  t. 
Parka,  6  Cal.  197. 

Thetre  Is  testlmoi^  tending  to  prove  that, 
on  the  date  Mrs.  Feamley  signed  the  con- 
tract sued  upon,  the  deceased  was  uncon- 
sdons,  and,  from  that  time  until  his  dottii. 
mentallr  Incapacitated  from  transacting  any 
business.  When  signed,  the  contract  was 
handed  to  Mr.  Dunklee,  who  had  prepared  it. 
It  Is  urged  by  counsel  for  defendant  that  the 
contract  is  wanting  in  validity  for  the  rea- 
son that  It  was  never  delivered,  because  de- 
ceased could  not  receive  it,  and,  even  though 
Mr.  Dunklee  may  have  been  acting  at  bis 
Instance  and  on  his  behalf,  the  mental  cradl- 
tlon  of  deceased  revoked  the  authority  of 
Dunklee  to  act  for  him  In  receiving  the  con- 
tract It  Is  true,  as  a  general  rule,  that  one 
•of  the  essentlalB  to  the  validity  of  a  contract 
is  that  it  must  be  delivered,  but  that  rule  Is 
not  applicable  in  the  circumstances  of  this 
case.  The  testimony  established  tliat  the 
4efendant  executed  the  contract  In  pursuance 
«t  an  agreement  between  hn  husband  and 
herself  that  she  should  encute  It  In  con^- 
«ratlon  4^  her  husband  conveying  and  devis- 
ing to  her  all  of  bis  property.  She  has  ac- 
cepted the  consideration  for  her  agreemeitt, 


and  In  such  circumstances  the  fact  that  her 
contract  was  not  formally  delivered  to  the 
promisee  does  not  render  It  Invalid.  In  oth- 
er words,  she  has  received,  by  conveyance 
and  will,  the  whole  of  the  property  of  her 
deceased  husband,  in  consideration  of  which 
she  agreed  with  him  at  the  time  of  the  exe- 
cution of  such  conveyances  and  will  that  she 
would  enter  into  the  contract  in  question, 
and  by  signing  It  she  Is  bound  thereby,  al- 
though It  may  nev^  have  been  formally  de- 
livered to  him. 

It  Is  also  urged  by  counsel  for  defendant 
that  the  mental  incapacity  of  deceased  at  the 
time  defendant  signed  the  contract  sued  up- 
on prevented  him  from  assenting  to  its  temu^ 
and  that  for  this  reason  it  Is  Invalid.  The 
parties  to  the  ctmtract  had  agreed  upon  its 
terms  when  the  husband  of  defendant  was 
mentally  capable  of  contracting.  He  had 
performed  bis  part  of  their  agreement  8be 
had  received  the  conveyances  which  he  ex- 
ecuted and  delivered,  and  tfae  contract  whldi 
she  subsequently  signed  was  but  an  evidence 
of  their  agreement  as  to  what  she  should  do 
in  consideration  of  tlie  convince  and  de- 
vise of  the  properly  to  her.  She  has  had  the 
full  benefit  of  the  agreement  between  her^ 
self  and  her  husband,  and  In  such  drcum- 
stances  she  will  not  tie  permitted  to  avoid 
her  obligation  upon  the  ground  that  her  bus- 
band  was  mentally  Incapadtated  at  the  time 
she  signed  the  contract  which  she  had  previ- 
ously agreed  with  him  to  execute. 

It  is  also  urged  by  counsel  for  defendant 
that  the  evidence  tending  to  prove  the  un- 
derstanding between  deceued  and  his  wife 
at  the  time  he  executed  his  will  with  respect 
to'  the  payment  of  certain  sums  to  bis  broth- 
ers and  sisters  was  not  admissible,  for  the 
reason  that  it  toided  to  vary  the  terms  of 
the  will  by  parol.  This  claim  la  without 
merit  The  testimony,  as  a  whOl^  establMi- 
ed  that  the  execution  and  delivery  of  the 
deeds  and  bill  of  sale,  the  execution  of  the 
will  tQT  deceased,  and  the  making  of  the 
contract  by  the  defendant,  vae  tme  transac- 
tion, which  wu  finally  consummated  when 
the  defendant  signed  the  contract,  and  the 
evidence  objected  to  was  competent  for  the 
purpose  of  establishing  what  the  transaction 
was.  in  t&ct,  as  well  as  for  tiie  purpose  of 
Bhowli^  the  conslderatlim  received  by  the 
defendant  for  her  contract 

Mr.  Dunklee  was  the  attwn^  for  deceaaed, 
and  had  sustained  that  relation  to  blm  for 
several  yean  prior  to  his  death.  It  is  also 
dalmed  by  counsel  for  defendant  that  Dunk- 
lee was  regarded  by  her  as  her  connsd.  As 
a  defense  to  the  contract  the  d^endant  filed 
an  answer,  charging  Dunklee  with  fraud  and 
decdt  In  obtaining  the  contract  from  bar. 
She  went  upon  the  stand  and  testified  re- 
specting matters  intended  to  establish  this 
defense.  This  involved  what  transpired  be- 
tween her  husband,  and  bersdf,  and  Mr. 
Dunklee  who  was  acting  for  them  in  th« 
proration  of  the  deeds,  bill  of  sale,  will. 
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and  contract  Subsequent  to  the  reception  of 
her  testimony,  Mr.  Dunklee  was  [)ermitted, 
orer  her  (Ejection,  to  give  his  version  of  what 
was  Bald  and  what  transpired.  This,  it  is 
claimed,  was  error,  because  of  the  provisions 
of  section  4S24,  MUls'  Ann.  St.  which  Inhib- 
its an  attorney,  without  the  consent  of  his 
client,  from  disclosing  any  communication 
made  by  the  client  to  him  in  the  course  of 
professional  employment.  The  law  as  thus 
declared  should  be  rigidly  enforced,  but  there 
are  Instances  when  the  statute  does  not  ap- 
ply, of  which  the  case  at  bar  Is  an  example. 
The  object  of  the  statute  Is  to  extend  to  the 
client  the  privilege  that  bis  communication 
shall  not  be  disclosed  without  his  consent 
It  is  a  personal  privilege,  and  if  be  makes  the 
disclosure  himself  It  ceases  to  be  a  secret. 
The  defendant  testified  to  what  transpired 
between  her  husband,  Mr.  Dunfelee,  and  her- 
self. By  so  doing  she  made  It  public,  and 
thereby  waived  her  right  to  object  to  Mr. 
Dunklee  giving  his  own  account  of  the  mat- 
ter. Hunt  T.  Blackburn,  128  U.  a  464,  9  Sup. 
Ct  125,  32  L.  Ed.  488;  State  T.  Madlgan,  66 
Minn.  10.  68  N.  W.  179. 

It  Is  also  contended  by  counsel  for  defend- 
ant that  the  court  erred  In  allowing  Mr. 
Dunklee,  who  tiad  prepared  the  first  will  of 
Robert  Fearnley,  deceased,  to  testify  with 
respect  to  its  contents.  It  appears  from  the 
record  that  subsequent  to  the  testimony  of 
the  attorney  on  this  subject,  Joshua  Fearn- 
ley, regarding  whose  competency  to  testify  no 
question  Is  raised,  stated  what  the  contents 
of  the  will  were.  Joshua  Fearnley's  testi- 
mony is  substantially  the  same  as  that  of  Mr. 
Dunklee  on  this  subject  So  that,  If  the 
■  court  erred,  as  contended  by  counsel  for  de- 
fendant, in  allowing  Mr.  Dunklee  to  state  the 
contents  of  this  will,  It  affirmatively  appears 
that  such  error  was  without  prejudice  to  de- 
fendant. Nonprejudicial  error  will  not  work 
a  reversal  of  a  Judgment  on  review. 

Numerous  errors  are  assigned  by  counsel 
for  defendant  upon  Instructions  requested  In 
her  behalf  and  refused,  and  on  those  given. 
Several  of  the  questions  thus  raised  have 
been  disposed  of  adversely  to  the  cont^tlon 
of  counsel  In  the  preceding  discussion,  and  It 
Is  therefore  unnecessary  to  reconsider  them. 
Neither  Is  It,  In  the  circumstances  of  this 
case,  necessary  to  consider  In  detail  the  re- 
maining errors  assigned  on  the  subject  of  In- 
structions. The  testimony  on  behalf  of  the 
plaintiff  clearly  establlsbea  that  from  the 
time  Robert  Fearnley  began  to  consider  deed- 
ing his  property  to  the  defendant  In  lien  of 
the  proTlfilona  of  Us  first  will,  down  to  the 
time  when  he  executed  his  second  will.  It 
was  wltti  the  understoDdlng  with  the  defend- 
ant that  she  should  pay  his  brothers  and  sla- 
ters the  sums  devised  by  his  first  will.  No- 
where, does  the  defendant,  except  In  the  most 
indirect  manner,  deny  that  sncA  was  the  un- 
derstanding betwera  her  husband  and  taer- 
self,.  and  It  seems  IncredlMe  tliat  she  would 
have  signed  the  contract  sued  upon  unless 
such  had  been  the  understanding  with  her 


husband.  We,  therefore,  conclude  that  the 
testimony  as  a  whole  so  clearly  established 
the  issues  In  favor  of  the  plaintiff  that  the 
matter  of  Instructlcms  to  the  Jury  Is  of  no 
moment,  because  the  verdict  Is  clearly  right 
and  could  not  have  been  .otherwise  than  as 
returned  by  the  Jury. 

But  defendant  seeks  to  avoid  her  contract 
because  she  signed  It  without  knowledge  of 
its  contents,  and  when  her  mental  condition 
was  such  that  she  was  not  capable  of  under- 
standing it.  Her  own  testimony  bearing  on 
the  circumstances  under  which  she  signed  the 
contract  was  not  sufficient  to  Justify  the 
court  in  submitting  either  of  these  questions 
to  the  Jury.  She  says,  in  sutotance,  that 
when  the  contract  was  presented  for  her  sig- 
nature by  Mr.  Dunklee,  she  f^t  very  faint 
and  miserable;  that  he  said  he  had  come  to 
have  her  sign  It  and  she  thought  it  was  all 
right,  as  long  as  It  was  Mr^  Dunklee.  She 
says  she  asked  where  she  should  sign  her 
name ;  that  she  hesitated,  and  Mr.  Dunklee 
said:  "It  Is  all  right  Mrs.  Fearnley.  I  have 
Just  come  for  your  signature;"  that  she 
signed  It,  although  there  was  not  a  word 
said  In  regard  to  Its  contents,  and  that  she 
did  not  examine  It  because  there  was  no  op- 
portunity given  her  for  that  purpose;  and 
that  Mr.  Dunklee  took  the  paper  away  as 
soon  as  It  was  signed.  This  statement  upon 
her  part  Is  wtiolly  Insufficient  to  avoid  tfae 
contract  She  does  not  claim  that  there  was 
any  misrepresentation  made  to  her  regarding 
Its  contents,  or  that  there  was  any  fraud 
practiced  in  procuring  her  signature,  or  that 
she  requested,  and  was  denied,  the  opportu- 
nity to  examine  it  and  acquaint  herself  with 
Its  provisions;  and  her  own  version  of  what 
transpired  at  the  time  she  signed  the  con- 
tract serves  to  conclusively  establish  that  she 
knew  it  was  to  evidence  the  agreement  be- 
tween her  husband  and  herself  in  considera- 
tion of  which  he  had  conveyed  and  willed  his 
property  to  her,  otherwise  she  would  have 
made  some  inquiries  regarding  it 

The  Jury  returned  a  verdict  In  favor  of 
the  plaintiff  for  a  sum  which  represented 
four  Installments  under  the  contract,  and  the 
Interest  thereon.  At  the' suggestion  of  coun- 
sel for  plalntlfT,  the  verdict  was  changed  so 
as  to  Include  only  three  Installments  and 
interest,  because  It  was  thought  only  three 
installments  were  due.  Subsequently  It  was 
discovered  that  the  Terdlct  of  the  jury  as 
first  returned  was  correct  Thereafter,  at  the 
request  of  counsel  tor  the  i)lalntlff,  the  jnry 
were  reassembled,  and  asked  to  retnm  such 
verdict  as  they  believed  should  have  been  re- 
turned, although  the  Jury,  previous  to  this, 
had  been  discharged  from  further  considera- 
tion of  tiie  cause.  There  was  no  soch  error 
committed  by  this  action  as  would  Jiuttfy  a 
revOTsal.  There  was  no  dispute  with  leqiect 
to  the  amount  which  plaintiff  was  entitled  to 
recover  In  Ute  event  the  Issnes  upon  which 
such  recoTwy  depended  were  found  In  bii 
t&Yor.  Th&ee  were  four  Instalhnrats  due  vn* 
der  the  contract  Instead  of  three,  and  It  wai; 
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therefore,  not  error  for  the  court  to  recall 
the  jury  and  reqnire  them  to  correct  their 
Terdict  with  respect  to  a  matter  regarding 
Thlch  there  was  no  dispute. 

Counsel  for  def^dant  has  presented  an 
able  brief  on  the  questions  of  law  ai^ed, 
and  In  support  of  the  errors  assigned,  npon 
which  he  bases  his  contention  that  the  Jmlg- 
ment  of  the  trial  court  should  be  rereTsed. 
We  have  examined  with  care  all  the  testi- 
mony as  abstracted,  and  from  this  source 
conclude  that  the  eTldence  so  clearly  and 
rancluslTely  establlBheB  that  Mrs.  Feaml^ 
executed  the  contract  sued  upon  with  fall 
knowledge  ot  Its  contents,  In  porsnance  of  a 
definite  understanding  with  her  husband 
that  she  should  do  so  In  consideration  of 
the  conTeyances  and  devise  to  her  of  all  his 
property  in  lieu  of  the  provisions  of  the 
will  which  he  executed  in  September,  1899, 
and  that  this  arrangement  was  made  be- 
tween them  prior  to  the  delivery  of  the  con- 
veyances  to  her  and  the  execution  of  his  last 
will,  that  If  the  court  erred  in  refusing  In- 
structions requested,  or  committed  error  in 
those  given  with  respect  to  the  issues  made 
by  the  pleadings,  the  defendant  was  not 
thereby  prejudiced,  for  the  reason  that  the 
verdict  returned  by  the  jury  was  clearly 
right.  In  short,  we  conclude  from  the  tes- 
timony as  a  whole  that  it  conclusively  es- 
tablishes that  Mrs.  Feamley  knowingly  ex- 
ecuted the  contract  sued  upon  for  a  valuable 
consideration  and  she  cannot  escape  com- 
plying with  its  terms  toi  errors  committed 
at  the  trial  which  did  not  prejudice  her 
substantial  rights. 

The  Judgment  of  the  district  court  li  af- 
firmed. 

judgmmt  affirmed. 

CAMPBS!LL  and  BAILBT,  JI.,  concnr. 

On  Rehearing. 

GABBEBT,  J.  It  Is  contended  the  conclu- 
aion  that  the  admlsslm  of  the  teetlmony  of 
Donklee  regarding  the  contents  of  the  first 
will,  U  erroneous  was  not  prejudicial,  Is  not 
JuBtifled  fxom  the  record,  because  Mrs.  Feam- 
ley denies  that  this  will  contained. bequests  to 
the  brothers  and  sisters  of  the  deceased.  She 
does  deny  It  by  saying  that  the  first  will 
rally  contained  bequests  to  two  of  Us  chil- 
dren in  the  sum  of  yiO  each.  While  the  be- 
quests In  the  original  will  might  aid  In 
throwing  some  light  upon  the  transaction 
between  Mrs.  Feamley  and  her  husband 
which  led  up  to  the  executltm  of  the  con- 
tract sued  upon,  that  testimony  is  by  no 
means  all  to  be  considered  on  that  subject 
It  Is  incredible  that  she  would  have  signed 
the  contract  under  the  circumstances  she 
says  she  did,  L  a,  witltout  any  Inquiries 
T^rdlng  it  whatever,  unless  she  knew  that 
it  was  to  evidenee  ttte  coDsommatlon  of  the 
prevtonsly  existing  agreement  between  her 
husband  and  liersdf  in  consideration  of 


which  he  deeded  and  willed  his  property  to 
her,  so  that  the  record  discloses  she  was  not 
prejudiced  by  the  testimony  of  Dunklee  re- 
garding the  contents  of  the  first  will,  even 
if  it  was  not  admissible.  True,  excerpts 
from  the  testimony  in  the  case  tend  to 
maintain  the  assertion  of  counsel  for  the 
defendant  that  she  never  agreed  with  her 
husband  to  pay  the  sums  mentioned  in  the 
contract  to  his  brothers  and  sisters,  but 
the  testimony  must  be  examined  as  a  whole, 
and  what  it  establishes  thus  determined; 
and,  when  so  examined  and  considered,  the 
conclusion  Is  irresistible  that  Mrs.  Feamley 
executed  the  contract  with  full  knowledge 
of  its  contents  and  obligations,  and  that  It 
was  executed  in  pursuance  of  a  definite 
agreement  with  her  husband  that  she  would 
pay  the  brothers  and  sisters  the  respective 
sums  therein  specified. 

Mrs.  Feamley  Is  certainly  not  in  a  posi- 
tion to  complain  of  the  action  of  the  trial 
court  in  allowing  Mr.  Dunklee  to  testify  In 
relation  to  what  occurred  betVeen  herself 
and  Mr.  Dunklee.  The  statute  (section  4824, 
Mills'  Ann.  St)  does  not  apply.  When  a 
party  invokes  the  protection  of  a  statute, 
it  should  not  be  unduly  extended  or  restrict- 
ed, but  should  fairly  be  construed  and  ap- 
plied according  to  the  plain  import  of  Its 
terms,  so  as  to  effectuate  Its  intent  and 
purpose.  As  between  attorney  and  client, 
the  rule  prescribed  will  not  be  enforced  tc 
the  prejudice  of  the  attorney.  As  stated  in 
the  main  opinion,  Mrs.  Feamley  filed  an 
answer  charging  Dunklee  with  fraud  and 
deceit  in  obtaining  the  contract  from  her, 
and  went  upon  the  witness  stand  and  testi- 
fied to  matters  Intended  to  establish  this  de- 
fense. Mr.  Dunklee's  own  interests  were 
vitally  affected,  and.  If  he  had  not  been 
permitted  to  go  upon  the  stand  and  give 
his  version  of  what  occurred  between  him- 
self and  Mra.  Feamley,  he  would  lUTe  been 
placed  in  the  attitude  of  having  committed 
a  fraud  without  opportunity  aff<>Tded  to  con- 
tradict it  When  Mrs.  Fearnl^  testified  to 
what  occurred,  she  waived  her  right  to  ob- 
ject to  Mr.  Dunklee  giving  his  own  account 
of  what  transpired.  She  volimtarUy  opened 
the  door,  which  otherwise  would  have  re- 
mained closed.  She  cannot  successfully  com- 
plain that  the  one  whom  she  Invited  to  enter 
acc^>ted  her  Invitation,  it  la  urged,  how- 
ever, that  Mrs.  Feamley's  action  in  going 
upon  the  witness  stand  and  testifying  cannot 
be  regarded  as  extending  the  right  to  Dunk- 
lee to  testify  In  relntitm  to  the  communica- 
tions of  the  deceased.  These  communica- 
tions as  we  stated  in  the  original  opinion, 
related  to  matters  which  transpired  between 
Mrs.  Feaml^,  her  husband,  and  Dunklee, 
he  being  attom^  for  both,  and,  when  she 
testified  in  relation  to  these  matters,  she 
cannot  exclude  Dunklee  as  a  witness  with  re- 
spect to  the  same  matters.  Otherwise  she 
would  be  given  an  advantage  which  the  stat- 
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nte  does  not  contemplate,  and  an  attomej- 
placed  at  a  dlaadvantace  which  It  waa  not  the 
purpose  of  the  law  to  Impose.  The  statute 
Is  a  wise  one,  and  the  privUeges  which  It 
Is  Intended  to  extmd  most  be  carefolly  pro- 
tected. The  decision  in  thlB  case,  that  the 
statute  does  not  apply,  is  based  entirely  up- 
on the  partlcolar  facts  recited,  and  cannot 
possibly  be  constmed  as  a  precedent  which 
will  result  In  depriving  any  <»ie  of  the  priTl- 
leges  whldi  the  statute  creates  for  his  bene- 
fit. 

The  petition  for  a  rehearing  is  d«ited. 
CAMPBELL  and  BAILEY,  JJ.,  concur. 


DUFPy  V.  WILSON. 

(Supreme  Court  of  Colorado.  July  6,  1908.  Re- 
hearing Dented  Dec  7,  1006.) 

1.  Piunnio  (%  402*)— OBjEOnoHS  to  Ooh- 

PLAISl^AJDBR  BY  REPLICATION. 

In  replevin  for  goods  deposited  in  a  ware- 
house, the  failure  of  the  complaiot  to  allego  the 
presentation  of  the  warehouse  receipt  in  de- 
manding  the  goods,  as  required  by  the  contract, 
was  supplied  1>;  the  subsequent  pleadings  where 
the  answer  averred  that  the  receipt  had  been 
assi^ed,  which  the  replication  denied,  and  af- 
firmatively alleged  that  defendant-  made  no  re- 
quest for  the  receipt,  and  refused  to  deliver  the 
goods,  except  upon  an  order  of  court,  and  that 
plaintiff  would  Mve  tendered  the  receipt  if  the 
refusal  had  been  made  on  that  groand. 

[Ed.  Note.— Por  other  cases,  sea  Pleading, 
Dec^  Dig.  I  402.*] 

2.  WABEHonsraiBn  (|  25*)  —  Delivut  bt 
Wabehousehan  —  PBODUonoN  or  Wabb- 
uousE  Receipts— Waives  op  Pboductioh. 

Where  a  warehouseman  did  not  refuse  to 
deliver  (roods  to  the  owner  because  of  the  lat- 
ter's  failure  to  tender  the  receipt,  but  placed 
his  refusal,  upon  another  ground,  he  thereby 
waived  his  li^ht  to  tender  of  the  receipt  as  a 
condition  precedent  to  delivery, 

[EM.  Note.— For  other  cases,  see  Warehonse- 
men,  Dec,  Dig.  {  25.*] 

3.  APPEAI.  and  ERBOB  ({  701*)— PBOCEEUINGS 

IN  Record— BiLz.  or  ExcEPnons— Eebob  in 
Instructions. 

In  the  abnence  of  a  bill  of  exceptions  con- 
taining the  evidence,  error  in  instructions  can- 
not be  considered  on  appeal,  where  the  evidence 
is  uecRBsary  to  determme  their  correctness. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  11  2033-2935;  Dec  Dig.  S 
T01.*l 

4.  llBPLGVIN  (I  107*)— Judqmeni^Affibiia- 
TIVE  JUDOHBNT. 

A  judgment  in  replevin  should  be  for  pos- 
session or  for  value  if  a  return  cannot  be  had, 
and  is  improperly  rendered  for  possession  only, 
\Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  S  424 ;  Dec  Dig.  |  lp7.*] 

3.  Appeai.  and  Bbbob  (I  1153*)  —  Review — 
Disposition  or  Cause  —  Cobbectioh  or 
Judgment. 

The  failure  of  the  judgment  In  replevin  to 
give  alternative  relief  by  providing  for  payment 
of  the  valne  If  povesBlon  could  not  be  bu  was 
merely  a  defect  in  form  which  could  be  correct- 
ed on  appeal  by  entry  of  a  praper  judgment. 


where  the  verdict  eontdned  all  the  ttenents  ntt- 
essary  to  the  entry  of  a  pn^r  Judgment 

[fid.  Note. — For  other  caaes,  see  Appeal  and 
Error.  Cent  Dig.  ||  4507-4511 ;  Dec  Dif.  I 
1153.*] 

6.  Appeai.  and  Bbbob  (|  1176*)— Dibpositioh 
or  Cause— Necessitt  or  New  Tbial. 

A  judgment  in  replevin  which  was  defectin 
for  not  providing  for  payment  of  value  if  poe- 
session  could  not  be  haa  did  not  seceasitate  t 
new  trial,  but  the  cause  may  be  reversed  ind 
remanded,  with  dliectlona  to  enter  a  proper 
judgment. 

[Ed.  Note.— For  oUwr  cases,  sea  Appeal  tad 
^Tor^CenC  Dig.  H  46KMm6;  Dec  BSf.  | 

7.  Replevin  (|  107*)-^ui>eiaanp— Rsidbr  or 

PABT  or  PBOPEBTT. 

In  replevin,  the  statute  roiinices  Uiat  jiidr 
ment  for  plaintiff  ihall  require  all  of  the  prop- 
erty to  be  returned  In  suDstantially  the  same 
condition  as  when  wrongfully  taken,  or  its  en- 
tire value  as  found  paid,  and  it  cannot  provide 
thai  part  of  It  may  be  returned  and  paymeDt 
made  for  rest 

[Ed.  Note.— For  other  cases,  see  Replens, 
Dec  Dig.  I  107.*j 

Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver ;  P.  L.  Palmer,  Judge. 

Replevin  by  Mary  J.  Wilson  against  Thom- 
as P.  Duffy,  doing  business  as  the  Duffy  Mov- 
ing &  Storage  Company.  From  a  jodgmeBt 
for  plaintiff,  defendant  appeals.  Reversed 
and  r^anded,  with  directions. 

W.  W.  Dale,  for  appeUant  BUlott  ft  Bard- 
well,  fbr  appeUe& 

UEIM,  J.  The  objections  urged  upon  this 
appeal  are  threefold,  viz.:  (1)  That  the  com- 
plaint falls  to  state  a  cause  of  action;  (2) 
that  certain  of  the  instructions  glv^  to  the 
Jury  are  erroneous ;  and  (3)  that  the  verdict 
and  Judgment  are  so  defective  In  form  ss  to 
require  a  reversal. 

The  action  is  replevin.  Defendant,  who  Is 
also  appellant,  being  engaged  in  the  busi- 
ness of  storing  personal  property  for  hire,  re- 
ceived from  plaintiff  for  storage  a  piano  and 
certain  other  pcrscmalty  consisting  of  house- 
hold goods.  The  usual  warehouse  receipt 
was  delivered  to  plaintiff  at  the  time  tlie 
property  was  so  received.  This  part  of  the 
transaction  occurred  on  January  9,  1902.  On 
April  7th  following,  a  demand  for  return  of 
the  goods  being  refused,  this  action  was  in- 
Btttuted.  The  q)eclflc  objection  to  tbe  com- 
plaint Is  that  it  does  not  allege  an  offer  to  de- 
liver to  defendant  the  warehouse  receipt  at  the 
time  demand  for  the  return  of  the  goods  was 
made.  By  the  storage  contract,  the  return  of 
the  warehouse  receipt  Is  expressly  made  a 
condition  precedent  to  withdrawal  of  the 
property ;  and  the  failure  of  plaintiff  to  al- 
lege the  tender  of  this  receipt  at  the  time 
of  her  demand  was  a  serious  omlsaloD.  But, 
as  we  view  the  case,  this  defect  was  cured  bT 
subsequent  pleadings.  No  dunnrrer  was  filed 
to  the  complaint  The  answer  first  denies 
that  plaintiff  Is  the  owner  or  entitled  to  poa- 


•For  otber  cases  see  sams  topic  and  secUon  NUUBSR  In  Dm.  *  Am.  Diss.  1907  to  date,  ft  Reporter  IhiUms 
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session  of  tbe  property.  It  then  alleges,  on 
Information  and  belief,  that  tbe  warehouse 
receipt  bad  prerloosly  been  assigned  by  plain- 
tiff to  a  tbird  party  for  valne,  thus  trans- 
ferring the  right  to  possession  of  tbe  prop- 
erty from  her  to  another.  The  replication 
denies  sach  assignment  or  transfer  of  this  re- 
ceipt Tbe  replication  also  affirmatively  avers 
that,  when  demand  was  made  for  the  prop- 
erty, defendant,  without  waiting  for  a  tender 
of  the  receipt,  promptly  refused  to  surrender 
the  same  except  upon  "an  order  or  judgmwt 
of  conrt" ;  likewise,  that  defendant  made  no 
request  for  or  mention  of  the  receipt;  and 
that  plaintiff  conid  and  would  have  returned 
tbe  same  If  such  request  had  been  made  or  If 
tbe  refusal  bad  been  based  vtpon  that  ground. 
The  foregoing  averments  in  the  answer,  cou- 
pled with  the  denials  thereof  in  the  replica- 
tion, supplied  the  deficiency  and  aided  the 
complaint,  thus  obviating  this  objection  there- 
to. Storage  Co.  v.  Reservoir  CO.,  25  Colo.  93, 
53  Pac.  386.  Moreover,  the  conduct  of  de- 
fendant In  expressly  baaing  its  refusal  to 
comply  with  plalntlfTs  demand  for  possession 
wholly  upon  another  and  different  ground  In  I 
and  of  Itself  operated  as  a  waiver  of  this ' 
challenge.  "The  objection  that  the  warehouse 
receipt  was  not  produced  Is  not  well  taken. 
Defendants  did  not  put  their  refusal  to  de- 
liver on  any  such  ground,  but  based  It  solely 
on  the  ground,  which  according  to  the  find- 
ings had  no  support  in  fact,  that  the  property 
bad  been  sold  to  pay  storage  charges.  If 
they  had  asked  for  the  receipt,  perhaps  it 
would  have  been  produced."  Brlggs  v.  Hay- 
cock, 63  Cal.  343;  Railway  Co.  v.  McCarthy, 
98  U.  S.  267,  24  L.  Ed.  603 ;  Wallace  V.  M.  & 
N.  Elevator  Co.,  37  Minn.  464,  35  N.  W.  268 ; 
Holbroob  V.  Wight,  24  Wendell  (N.  T.)  168, 
35  Am.  Dec.  607. 

The  charge  of  the  court  to  the  Jury  em- 
braces eight  separate  Instructions.  Objec- 
tion is  made  to  but  three  of  the  eight.  As  to 
one  of  these  Instructions,  the  alleged  defect 
was  cured  by  the  paragraph  of  the  charge 
Immediately  following,  which  deals  with  the 
same  subject.  Tbe  other  Instructions  chal- 
lenged are  In  accord  with  excellent  author- 
ity. But  the  objections  to  all  three  of  these 
instructions  must  be  overruled  upon  another 
ground.  No  bill  of  exceptions  was  preserved, 
and  hence  no  portion  of  the  evidence  offered 
at  the  trial  was  Incorporated  into  the  record. 
Not  having  the  evidence  before  ns,  we  are 
unable  to  determine  whether  or  not  the  court 
t>elow  erred  In  giving  this  portion  of  the 
charge.  Pec^le  ex  rel.  v.  Bougbton,  23  Colo. 
24,  46  Pac.  132 ;  Benedict  v.  People,  23  Colo. 
127,  46  Pac.  637;  Williams  v.  Williams,  20 
Colo.  66,  37  Pac.  614 ;  Rollins  &  Sons  v.  Bd. 
of  CO.  Com..  80  Fed.  692,  26  C.  C.  A.  91 ;  Ham- 
mond V.  Bovee,  4  Colo.  App.  270,  35  Pac.  674 ; 
D.  &  R<  O.  R.  R.  Ca  T.  Bosnck,  7  Colo.  App. 
289.  43  Pac.  456. 


The  verdict  and  Judgment  are  cball«iged 
because  they  are  not  in  altematlTe  form. 
Tbe  verdict  might,  perhaps,  be  more  formally 
worded;  bat  It  la  aaffl<dent]y  fall,  and  Is  In 
snbstantlol  comidiance  with  law.  Besides,  no 
objection  thereto  was  taken  on  this  ground 
in  the  conrt  below,  nor  Is  there  any  assign- 
ment of  error  here  covering  the  subject.  Tbe 
specific  objection  to  tbe  Juc^^ent  Is  that  it  It 
solely  for  poflsesslon  of  the  property,  where- 
as, it  shoold  bare  been  In  the  alternative; 
1.  e.,  for  {MMsession  or  for  the  value,  if  a  re- 
turn coQid  not  be  had.  One  of  the  allegations 
In  tbe  answer  Is  that  a  large  portion  of  tbe 
property  had  been  taken  from  tbe  custody  of 
defendant  by  an  execution  levy  and  sale  un- 
der  a  Judgment  against  plaintiff.  If  this 
averment  were  true,  a  return  of  the  whole  of 
the  property  might  be  Impossible.  But,  in 
any  event,  it  Is  clear  that  in  this  case  the 
judgment  should  have  been  In  strict  accord- 
ance with  the  statute.  It  is  not  necessary, 
however,  to  order  a  new  trial.  Tbe  defect 
challenged  Is  confined  to  the  form  of  the 
Judgment.  The  verdict  contains  all  the  ele- 
ments essential  to  the  entry  of  a  proper  judg- 
ment. And  we  might  enroll  a  correct  Judg- 
ment In  this  court.  Cobbey  on  Replevin  (2d 
Ed.)  {  1089.  But  we  prefer  to  order  a  rever- 
sal and  remand  tbe  cause  with  dlrectlona  to 
the  court  below  to  enter  the  same. 

Counsel  for  appellant  In  argument  requests 
a  Judgment,  not  only  specifying  the  items  of 
property  involved,  but  also  the  separate  value 
of  each  article;  so  that  his  client  may  re- 
turn the  property  or  "so  much  thereof  as  he 
may  be  able  to  return,  and  pay  the  value  of 
the  balance  thereof  as  found  by  tbe  verdict." 

Elsewhere  and  under  particular  statutes 
such  a  proceeding  is  recognized.  But  not  so 
here.  In  this  state  all  of  tbe  property  must 
be  returned  In  substantially  the  same  condi- 
tion as  when  wrongfully  taken,  or  the  total 
aggregate  value  of  all  the  property,  as  found 
by  the  jury,  must  be  paid.  "Our  statute  re- 
quires tbe  return  of  the  entire  property  when 
in  the  hands  of  tbe  other  party,  or  Judgment 
for  Its  full  value  If  delivery  cannot  be  had, 
and  a  Judgment  must  be  for  the  possession  of 
the  entire  property  to  be  operative."  Jones 
V.  Messenger,  40  Colo.  41,  90  Pac.  64.  "The 
statute  required  the  judgment  to  be  for  the 
return  of  the  entire  property  when  In  tbe 
bands  of  the  other  party,  or  for  its  full  value 
if  possession  cannot  be  had."  Horn  v.  0.  B. 
&  C.  Bauk,  8  Colo.  App.  530,  46  Pac.  838. 

Tbe  Judgment  will  be  reversed  and  tbe 
cause  remanded,  with  directions  to  tbe  conrt 
below  to  enter  an  alternative  Judgment  upon 
the  verdict  in  accordance  with  the  statute. 
Xeltber  party  to  recover  costs  in  this  court. 

Reversed. 

STEELE;  O.  and  BIAXWIBLU  con- 
ear. 
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UNITED  STATES  FIDELITY  ft  GUARAN- 
TY CO.  V.  PEOPLE  ex  Kl.  MILLER. 

(Supreme  Court  of  Colorado.    Dec.  21,  1908.) 

1.  EXBCDTOBS  AHD  AOUIIII8TBATOB8  (I  261*)— 
EXFENBEB  OF  AOMlNISTaATION— "DeHAHIM 

AoAiNST  Estate"  —  PATKBRT^iiLASSiricA- 

TION. 

Expenses  accmloK  after  the  death  of  dece- 
dent and  in  connection  with  the  administration 
of  his  estate  are  "demands  against  the  estate," 
within  Mills*  Ann.  St  f  4870,  dividing  demaudi 
against  the  estates  of  decedents  into  four  classes, 
and  providing  that  one  class  shall  Include  the 
expenses  of  admiDlstration  and  Mttlement  of  the 
estate. 

[Ed.  Note.f— For  other  casta,  me  ExecatOB  and 

Administrators,  Dec.  Dig.  |  261.* 
For  other  deanitions,  see  Worda  and  Pbnuwa, 

vol.  2,  pp.  1976,  19777) 

2.  EXECUTOBS  AND  ADICINISTBATOBS  (S  218*)— 
EXFEHSES  OF  ADUINISISATION- PaTHENT  BT 
ADHIITZBIBATOB— REIHBnBBEUEHT  FBOU  ES- 
TATE. 

An  administrator  or  executor,  who  emploTs 
and  pays  persons  for  services  in  connection 
with  the  estate,  is  entitled  in  eouity  to  reim- 
bummoit  from  the  estata  through  an  order  of 
conrt,  provided  the  servfcea  are  proper  and  the 
amount  charged  reasonable. 

[Ed.  Note. — For  other  cases,  see  Execntors  and 
A^inlstrators,  Cent  Dig.  |  759;  Dec.  Dig.  | 

3.  Executobs  and  Aduinistbatobs  n  218*)— 
Expense:^  or  Adujnistbation— Allowance 
— Statuteh — "Coots  and  Chaboes." 

Mills'  Ann.  St.  |  480S.  anthorising  an  al- 
lowance to  executors  or  administrators  In  ad- 
dition to  compensatlcm  based  on  a  per  cent,  on 
the  amount  of  the  estate  for  "costs  and  charges" 
in  collecting  and  defending  claims  of.  the  estate 
and  disposing  of  the  same,  to  be  allowed  and 
paid  as  other  expenses  of  administration,  covers 
cases  where  the  administrator  or  executor  makes 
advances  fnnu  his  own  funds  for  expenses  re- 
ferred to,  or  where  he  makes  hlmaelf  individ- 
ually liable  therefor,  and  does  not  include  claims 
for  services  that  may  be  rendered  to  the  estate 
on  emplo3rment  by  the  administrator  purely  in 
his  official  capacity,  and  which  he  tus  not  per- 
sonally secured  or  discharged  ;  the  words  "costs 
and  charges"  In  their  natural  and  ordinary  pur- 
port only  embracing  witness  fees,  court  costs, 
and  such  other  expenses  as  mast  geQenilly  be 
advanced  pnHnptly  from  time  to  time  as  they 
tocrue. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  f  218.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2.  pp.  1633-1640 ;  vol.  8,  p.  7620.] 

4.  Statutes  226*)— Constbuctioh- Adop- 
tion OF  Fobeioh  Statctte. 

As  a  general  rule,  whoa  a  stattite  is  bor- 
rowed from  a  sister  state,  the  construction  previ- 
ously put  thereon  by  the  highest  court  of  that 
state  is  likewise  adopted. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  U  256,  307 ;  Dec.  Dig.  |  226.*] 

5.  EXEOTTTOBB  AND  ADinNISTBATOSa  (1  218*)— 

Expenses  of  AduinibiSation— Attobnet's 

Fees— Allowances. 

Under  the  Constitution,  clothing  the  coun- 
ty  court  with  original  jurisdiction  In  all  mat- 
ters of  probate,  and  the  statute  making  the 
county  court  a  court  of  general  jurisdiction  over 
all  questiona  relating  to  probate  matters,  and 
Mills'  Ann.  St.  S|  4780,  4791,  4795.  4807.  4808, 
dividing  demands  against  the  estate  of  decedents 
into  four  classes,  and  providing  that  all  ex- 


penses of  admfnlstntioD  of  the  estate  shall  be 

included  in  the  second  class,  etc.,  and  providing 
that  such  demands  shall  be  paid  in  their  order, 
etc.,  the  estate  of  a  decedent  is  primarily  liable 
for  reasonable  expenses  for  legal  services  law- 
fully incurred  in  the  administration  of  the  es- 
tate, and  the  county  court  may  allow  directly  to 
the  claimant  his  demand  therefor  s^d  order  the 
administrator  to  i"r  the  same,  whether  the  ad- 
ministrator applies  to  the  court  for  Ita  permis- 
sion befm-e  incurring  the  liability  or  takes  the 
hazard  of  Its  subsequent  approval. 

[Ed.  Note.— For  other  cases,  see  Executon  and 
Administraton,  Dec  EHg.  |  218.*] 

6.  Executors  and  Admin istbatobs  (S  261*) — 
Claius— Classification— Statutes  —  Cok- 
btruction. 

Under  Mills'  Ann.  St.  {  4780,  dividing  de- 
mands sgalnst  the  estate  into  four  classes,  and 
declaring  that  funeral  and  other  expenses  pend- 
ing the  last  ^dtness  of  decedent  nail  ccnnpOBe 
the  first  class,  that  expenses  of  i^inistration 
of  the  estate,  etc.,  shall  be  includea  in  the  sec- 
ond class,  defining  the  third  class,  Vfld  declaring 
that  all  other  debts  and  demands  shall  constitute 
the  fonrth  class,  etc.,  the  statntory  demands  of 
the  fourth  class  are  limited  to  debts  contracted 
by  the  decedent  or  resulting  from  obligations  in- 
curred by  him. 

TBd.  Note.— For  other  cases,  see  Exeeaton 
and  Administrators,  Dec.  Dig.  |  261.*] 

7.  JUDGUERT  (I  475*)— COZXATBBAI.  Atta<ik— 

AJ'Lowanoe  of  Claih  Aoaikot  Estate. 
Since  the  county  court  can  allow  expenses 
of  admioiBtration,  including  expenses  for  lesal 
services  directly  to  the  claimsnt  as  claims 
against  the  estate,  a  Judgment  of  the  county 
court,  allowing  to  an  attorney  a  spedfied  sum 
for  legal  services,  and  directing  the  administra- 
tor to  pay  the  same,  cannot  m  collaterally  at- 
tacked. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  I  910;  Dec.  Dig.  |  475.*] 

8.  BxEctrroBa  and  ADinmsTBAToss  <S  261*)— 
Claims— Demands  fob  Legal  Services  in 
Adhiniotkation  of  Estatx  —  Statutes  — 
"Expenses  or  Administration." 

A  claim  for  legal  services  In  the  settlement 
of  the  estate  of  a  decedent  Is  a  claim  of  the 
second  class,  within  Mills'  Ann.  St  I  4780.  di- 
viding demands  against  decedents  into  four  class- 
es, .  and  providing  that  expenses  of  adminis- 
tration shall  be  included  In  the  second  class,  and 
the  provision  of  the  section  reQuirlng  claims  to 
be  filed  within  a  specified  time  anpliea  tmly  to 
the  claims  of  the  fourth  class. 

[Ed.  Note.— For  other  cases,  see  Kxecotora 
and  AdmlnLstrators,  Dec.  Dig.  |  261.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  p.  7657;   vol.  8,  p.  76OT.] 

9.  Executors  and  Administrators  (S  26S*)— 
EiXPENSEs  of  Administration— Allowance 
OF  Attobnet'8  Fees— Judqment. 

Where  a  judgment  of  the  county  court  fixed 
the  compensation  of  an  attorney  for  legal  serv- 
ices in  the  settlement  of  the  estate  of  decedent 
and  directed  that  the  administrator  sbould  pay 
the  judgment,  the  adminlstxatw  was  bound  to 
pay  though  a  special  order  requiring  him  to  pay 
was  not  made. 

[Ed.  Note. — For  other  cases,  see  Executora 
and  Administrators,  Dec.  Dig.  S  268.*] 

10.  Pleading  (8  246*)— Amendments— Aixow- 

ANCES— DiSCBETIOR  OF  TRIAL  COUBT. 

The  power  to  allow  an  amendment  to  the 
complaint,  which  only  renders  more  complete 

the  statement  of  the  cause  of  action  originally 
pleaded,  should  he  liberally  exercised  in  the  in- 
terest of  justice,  and,  unless  in  consequence  of 
its  exercise  some  disadvantage  has  resulted  to 
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tfa«  advene  partj,  the  dedsioD  Is  not  cnond 
for  mcml. 

[Dd.  Note.~-For  other  caaes.  Me  Pleadi&c, 
CeQL.Dig.  H  076-683;  Dec  Die  1  246.*] 

11.  PXAADINO  (S  245*)  —  AMBVDMEinS— TncX 

AVD  OoMDinoif  OF  Cause. 

The  'powM  to  allow  an  amendment  to  the 
complaint,  which  only  serve*  to  render  more 
complete  the  statement  of  the  canse  of  action 
origiaallr  pleaded,  may  be  exercised  at  any  time 
before  final  Judgnunt. 

[Ed.  Note.-~For  other  cases,  see  Pteadlnc, 
Cent  Dig.  U  65S-675 ;  Dec  Dig.  {  21S.*] 

12.  Plbadinq  (I  286*)  —  AmifbiCEim— Al- 
lowances—Diboretxok  OF  Tbial  Coubt. 

In  an  action  oo  an  administrator's  bond 
for  his  faUnxe  to  pay  a  Jndgment,  a  proposed 
amendment  to  the  complaint  aUeged  ftanda  snf- 
Gcient  to  jaj  all  debts  and  costs  of  adminis* 
t  ration.  The  applicatioil  to  amend  was  made 
«fter  the  coart  had  adjoamed  for  the  term,  tak- 
ing the  decision  nnder  advisement.  The  motion 
for  thfti  amendment  was  supported  bf  an  afflda* 
vit  and  was  made  on  notice  to  the  adverse  party. 
At  the  next  term  the  amendment  wss  allowed, 
and  the  cause  was  reopened  for  farther  bearing, 
and  the  adverse  party  tendered  no  proof.  Hetd, 
that  the  allowance  of  the  amendment  was  with- 
in the  trial  eonrt's  discretion. 

[E<d.  Note^For  other  cue%  see  Pleading, 
Cent  Dig.  I  601;  Dee.  Dig.  |  2S6.«] 

13.  JUDOIOENT  (I  94&*)— PUADIIfa  JnDQucnT 
— AlXEQATIOnS. 

A  complaint,  in  an  action  on  an  administra- 
tor's bond  for  failnie  to  pay  a  Judgment,  which 
alleges  that  the  claim  was  "duly  adjudged"  by 
the  eounl7  court  to  be  a  claim  of  the  second 
class  against  the  estate  of  decedent,  and  that 
the  judgment  rendered  by  the  county  court  was 
In  due  form  of  law,  suffidoitly  pleads  the  judg- 
ment within  Mills'  Ann.  Code,  1  60,  permitting 
judgments  to  be  pleaded  by  umply  declaring 
that  the  same  wers  duly  i^ren  or  made. 

[Bd.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  U  1795-1808;  Dec  Dig.  I  »<ffi.*] 

14.  Pleading  (§  406*)— Objkotions  to  Ook- 

FI.AI  NT— WaI  VKE. 

Where  the  date  of  the  judgment  forming  the 
basis  of  the  action  was  proved  without  objec- 
tion, the  failure  of  the  complaint  to  allege  the 
date  thereof  was  immaterial. 

[EJd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  1855-m4;  Dec  Dig.  |  40a*] 

15.  JcDoicBirr  (I  9tt*)  — PuKADnrs— AuxOA- 

While  In  pleading  a  Judgment  it  is  pn^r 
to  allege  the  date  thereof,  it  is  not  always  neces- 
sary to  do  BO,  and,  where  no  issue  was  made  or 
question  raised  rendering  the  allegation  of  date 
important  or  essential,  the  failure  to  allege  the 
date  was  immaterial. 

[EJd.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  SI  1795-1803;  Dec  Dig.  |  949.*] 

16.  Pleading  ({  406*)— Faxlubb  to  DzMtrB— 
Waives  of  OBJxenoNB. 

^e  defect  In  a  complaint  pleading  a  Judg- 
ment alleging  that  the  judgment  was  In  due 
form  of  law  and  was  In  fall  force,  based  on  the 
failure  to  give  the  date  of  the  jnagmeiit  or  the 
term  of  court  at  which  it  was  rendered  and  on 
the  fallnre  to  comply  with  Mills'  Ann.  Code,  | 
6-5,  permitting  judgments  to  be  pleaded  by  de- 
clanng  that  the  same  were  duly  given  or  made, 
does  not  go  to  the  sufficiency  of  the  complaint 
in  stating  a  cause  of  acti<tt,  and  the  defect  can 
only  be  challenged  by  demurrer, 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec.  Dig.  t  406.*] 


En  Banc.  Appeal  from  District  Gonrt,  Clus- 
ter County;  M.  S.  Bailey,  Jndga 

Action  the  People,  on  the  relation  of 
y.  H.  MlUer,  against  the  United  States  Fi- 
delity ft  Ooaranty  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeal*.  Af- 
firmed. 

This  action  waa  bron^t  by  relator,  UUler, 
against  ai^ieUaDt,  ai  surety  uptm  aa  adminis- 
trator's bond  given  by  Ualcolm  O.  Wrl^t 
and  also  against  said  Wright;  as  principal 
in  said  bcmd.  It  was  so  brongbt  nnder  the 
ttatnte  wtaer^  sureties  upon  sncb  bonds  are 
mads  liable  for  the  failure  of  the  principal 
to  comidy  with  law  or  with  the  corenants  of 
the  bond  executed  pursuant  to  law.  Default 
was  atered  against  Wright  and  Judgment 
was  recovered  against  appellant  as  such  sure- 
ty. The  same  la  now  pending  before  this 
court  for  review. 

The  facts  and  drcnmstances,  more  in  de- 
tail, may  be  stated  as  follows :  Relator,  Mil- 
ler, who  Is  an  attorn^  at  law,  under  em- 
pli^ent  by  Wright,  gave  legal  advice  and 
otherwise  assisted  In  the  collection  of  claims 
and  settlement  of  the  estate.  His  bill  for 
the  services  thus  rendered  was  presented  to 
the  county  court,  and  upon  inve^lgatlon  was 
allowed,  and  judgment  was  entered  thereon 
accordingly.  The  administrator  refused  to 
pay  the  same,  although  demand  therefor  was 
made  upon  him  on  two  different  occasions, 
and  he  left  the  state  of  Colorado  without 
making  such  payment  and  without  account- 
ing to  the  court  for  the  balance  of  moneys  In 
his  hands  belonging  to  the  estate,  although 
he  held  sufficient  funds  to  pay  off  all  claims 
against  the  estate,  inclndlng  this  one.  The 
presmt  action  on  the  administrator's  bond 
came  on  for  trial  June  IS,  1902,  upon  the 
amended  complaint  and  Borate  answer  of 
defendant  company  thereto.  A  motion  by 
said  defendant  to  exclude  all  testimony,  for 
the  reason  that  the  amended  complaint  fail- 
ed to  Btete  a  cause  of  action,  was  denied. 
The  canse  was  then  tried  to  the  court,  a 
Jury  being  by  stipulation  expressly  waived, 
and  at  its  close  the  decision  was  taken  under 
advisement.  Thereafter  application  was  made 
for  leave  to  amend  the  amended  complaint, 
and  on  or  about  July  16, 1902,  a  formal  writ- 
ten motion  for  such  leave,  strongly  supported 
by  affidavit  was  presented  to  the  judge  at 
his  request  and  also  a  brief  upon  the  same. 
Among  other  things  in  the  affidavit  mention- 
ed. It  appears  that  this  amendment  was  pre- 
pared with  the  intention  of  filing  the  same 
early  in  the  December  term,  1901;  but  that 
by  reason  of  certain  occurrences  therein  nar- 
rated It  was,  by  Inadvertence,  not  filed,  or, 
if  filed,  was  mislaid  by  the  clerk,  and  the 
matter  was  overlooked  until  the  close  of  the 
trial  In  June,  1902.  The  court  held  this  mo- 
tion, tc^etber  with  its  decision,  under  ad- 
visement until  the  oj^tsdng  of  the  nest  term. 
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It  granted  tbe  motion  on  X>ecember  11.  1902, 
ordering  that  tbe  allowance  tbereof  be  re< 
corded  as  of  Jime  IS,  1902,  the  date  of  ttae 
trial.  GonnnI  not  being  present,  and  the 
parties  not  'being  represented,  the  court,  of 
Its  own  motion,  then  continued  tiie  cause  to 
the  next  regular  term,  June,  190B.  On  April 
IKS,  1903,  plaintiff  senred  notice  on  defend- 
ant's counsel  of  the  allowance  of  said  motion 
and  also  of  the  setting  of  the  cause  for  trial 
at  the  June  term  following.  This  notice 
also  recites  that  a  copy  of  the  original  ap- 
plication for  leare  to  amend  the  complaint 
was  served  on  defendant's  counsel  at  the 
time  of  the  presentatlm  to  the  Judge  of  the 
court  of  the  motion,  and  the  affidavit  and 
brief  in  support  thereof.  On  May  2d,  fol- 
lowing, plaintiff  filed  a  second  amraided  com- 
plaint containing  tbe  amendment  so  allowed, 
together  with  certain  slight  changes  others 
wise,  which,  In  so  far  as  the  decision  of  the 
case  Is  concerned,  are  Immaterial.  D^end- 
ant  on  June  9,  1903,  moved  to  strike  this 
amended  complaint  from  tbe  flies  upon  sev- 
eral grounds,  one  of  which  was  ttiat  the 
court  had  DO  power  or  authority  to  make  the 
order  granting  permlsslMi  to  amend  the 
samfc  This  motion  was  denied.  On  the 
same  day,  June  9, 1903,  tbe.  cause  again  came 
on  for  trial  upon  tbe  seomd  amended  com- 
plaint and  defendant  c(»npany's  amended  an- 
swer thereto.  Defendant  again  renewed  Its 
motion  to  exclude  all  testimony  under  the 
second  amended  complaint,  which  motl<ni  was 
overruled.  It  was  thm  ordered  tbe  court, 
without  objection,  that  the  evidence  thereto- 
fore taken  should  stand  as  evidence  In  the 
cause,  and  tiie  plainUff  proceeded  with  the 
Introduction  of  some  further  testimony.  De- 
fendant Introduced  no  testimony,  but  inter- 
posed a  motion  for  Judgment  In  its  favor, 
basing  the  same  upon  the  grounds  that  the 
second  amended  complaint  did  not  state  a 
cause  of  action,  and  that  the  evidence  failed 
to  show  liability  of  defendant  under  tbe  terms 
of  tbe  bond,  or  that  the  administrator  bad 
sufficient  assets  to  pay  relator's  claim.  This 
motion  was  denied,  and  judgment  was  enter- 
ed for  plaintiff. 

The  following  provisions  from  Mills'  An- 
notated Statutes  are  referred  to  In  tbe  opin- 
ion, viz. : 

"Sec.  4780.  All  demands  against  tbe  estate 
of  any  testator  or  intestate  shall  be  divided 
into  classes  In  manner  following,  to  wit: 
First — All  funeral  and  other  expenses  attend- 
ing the  last  sickness  shall  compose  the  first 
class.  Second — All  expenses  of  proving  the 
will  and  taking  out  letters  testamentary  or  of 
administration  and  settlement  of  tbe  estate, 
and  the  physician's  bill  in  tbe  last  lllcess  of 
tbe  deceased,  shall  compose  the  second  class. 
Third — Where  any  executor,  administrator  or 
guardian  bas  received  money,  as  such,  his 
executor  or  administrator  shall  pay  out  of 
bis  estate  tbe  amount  thus  received  and  not 
accounted  for,  which  sball  compose  the  third 
class.  Fourth— All  other  debts  and  demands 


of  whatsoever  kind,  without  r^ard  to  qnaltty 
or  dignity,  which  shall  be  exhibited  wimin 
<me  year  fftnu  the  granting  of  letters,  as 
aforesaid,  shall  compose  the  fourth  class; 
provided,  that  wherever  It  may  be  necessary 
so  to  do,  in  order  to  preserve  the  estate,  real 
or  personal,  for  the  benefit  of  the  heirs,  dev- 
isees and  creditors,  tbe  executor  or  admin- 
istrator may  pay  any  taxes  due  thereon,  to 
the  state,  or  any  city,  county  or  town,  and 
shidl  be  allowed  such  payment  In  his  ac- 
count ;  and  all  demands  not  exhibited  within 
one  year,  as  aforesaid,  shall  be  forever  bar^ 
red,  unless  sndi  creditor  shall  find  other  es- 
tete  of  tbe  deceased  not  Inventoried  or  ac- 
counted A)r  the  executor  or  adminlBtra- 
tor;  In  which  case  his  datan  sball  be  paid 
pro  rate  out  of  such  subsequently  discovered 
estete." 

"Sec.  4791.  The  county  court  shall  dsas  all 
demands  allowed  against  any  estete  at  the 
time  of  the  allowance  thereof,  and  such  de- 
mands shall  be  paid  In  their  order,  com- 
mencing with  the  flrat  class,  and  whoi  ttae 
estate  Is  insufficient  to  pay  the  whole  of  the 
demands,  such  demands  in  any  one  class 
shall  be  paid  pro  rate  whether  the  same  shall 
be  due  by  Judgment,  writing  obligatory,  or 
otherwise,  except  In  such  cases  as  sball  be 
herein  excepted.   •   •   ♦ " 

"Sec.  4795.  Upon  each  and  every  settle- 
ment of  the  accounte  of  any  executor  or  ad- 
ministrator, it  shall  be  tbe  duty  of  tbe  court 
to  ascerteln  the  whole  amount  of  moneys 
which  shall  have  come  into  tbe  bands  of  such 
executor  or  administrator,  tielonglng  to  tbe 
estate  of  tbe  deceased,  and  tbe  whole  amount 
of  debte  established  against  such  estate,  and 
If  there  be  not  sufflcl^t  to  pay  the  whole  of 
tbe  debts,  tbe  moneys  aforesaid,  or  such  part 
thereof  as  tbe  court  may  direct,  shall  l>e  ap- 
portioned among  tbe  several  creditors,  pro 
rata,  according  to  their  several  righte  as 
esteblisbed  herein;  and  thereupon  the  court 
shall  make  an  order  directing  such  executor 
or  administrator  to  pay  out  buch  moneys  ac- 
cording to  such  apportionment,  and  the  court, 
upon  each  and  every  settlement,  shall  pro- 
ceed in  like  manner,  until  tbe  whole  debts 
be  paid  or  the  assete  exhausted.   *   •    •  " 

"Sec.  4807.  All  bonds  which  may  at  any 
time  be  given  by  any  executor  or  adminis- 
trator, either  with  or  without  the  will  an- 
nexed, or  de  bonis  non,  to  collect,  or  public 
administrator,  may  be  put  in  suit  and  prose- 
cuted against  all  or  any  one  or  more  of  the 
obligors  named  therein.  In  tbe  name  of  the 
people  of  the  stete  of  Colorado,  for  the  use 
of  any  person  or  persons  who  way  have  been 
injured  by  reason  of  the  neglect  or  improper 
conduct  of  any  such  executor  or  adminis- 
trator as  aforesaid,  and  such  bond  shall  not 
become  void  on  the  recovery  thereon,  but  may 
be  sued  upon,  from  time  to  tlme^  untU  the 
whole  penalty  shall  bo  recovered.   •   •   •  »» 

"Sec.  4808.  If  any  executor  or  adminis* 
trator  shall  fall  to  comply  with  tbe  provi- 
sions of  this  chapter,  or  shall  faU  to  comt»ly 
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with  any  or  an  of  the  covenants  In  his  bond, 
an  action  may  be  forUtwlth  Instituted  upon 
such  bond,  and  the  failure  aforesaid  shall  be 
snf&clent  breach  to  authorise  a  recovery,  In 
the  same  manner  as  thoogh  a  devastavit  had 
been  previously  established  against  such  es- 
ecntor  or  administrator." 

Andrew  W.  Gillette,  for  appellant.  John 
A,  Gordon  and  V.  H.  Miller,  for  appellee. 

HELM,  J.  (after  stating  the  facts  as  above). 
The  most  important  objection  urged  in  this 
case  challenges  the  jurisdiction  of  the  coun- 
ty court  to  allow,  as  a  claim  against  the  es- 
tate, the  demand  of  relator  for  legal  services ; 
such  services  being  rendered  to  the  adminis- 
trator in  due  course  of  administration.  The 
employment,  rendition  of  the  services,  and 
reasonableness  of  the  allowance  are  not  in 
controversy.  The  specific  contention  is  that 
relator's  demand  could  only  be  collected 
through  the  administrator;  that  Is  to  say, 
that  it  was  a  claim  against  the  administrator, 
and  not  against  the  estate,  and  that  he  should 
have  looked  solely  to  the  administrator,  leav- 
ing that  official  to  seek  reimbursement  from 
the  estate  through  subsequent  proceedings  In 
court. 

Were  the  matter  one  of  first  impression  In 
this  state  and  elsewhere,  little  difficulty 
would  be  encountered  in  its  decision;  but 
there  are  two  lines  of  authorities  and  a  mark- 
ed divergence  of  opinion,  respectively  uphold- 
ing and  denying  the  jurisdiction  in  question. 
This  divergence  of  opinion  is  accounted  for, 
in  part,  by  differences  in  the  various  stat- 
utory enactments  on  the  subject,  and  by  ob- 
servance of  this  fact  a  large  part  of  the  seem- 
ing conflict  will  disappear.  Many  decisions 
limit  claims  against  tbe  estate  of  a  deceased 
person  to  debts  or  obligations  contracted  by 
the  deceased  himself,  or  to  liabilities  result- 
ing from  contracts  made  or  obligations  in- 
curred by  him  In  his  lifetime.  As  to  expenses 
arising  in  connection  with  the  administration 
nnd  settlement  of  the  estate,  these  cases  hold 
that  they  constitute  claims  against  the  ex- 
ecutor or  administrator  Individually,  and  not 
claims  against  the  estate  itself,  and  that  such 
demands  or  expenses  must  be  paid  by  the  ex- 
ecutor or  administrator  and  then  reported  by 
him  to  the  probate  court,  which  court  may  al- 
low tbe  same  or  such  portions  thereof,  if  any, 
as  it  shall  deem  reasonable  and  proper.  But 
In  this  state,  we  cannot  accept  the  distinction 
thus  made.  Whatever  may  be  the  ground 
given  for  its  adoption  elsewhere,  no  room  Is 
left  for  Its  recognition  here.  Our  statute 
(section  4780,  Mills'  Ann.  St.)  puts  this  matter 
beyond  question.  It  first  declares  that  "all 
demands  against  the  estate  of  any  testator 
or  Intestate  shall  be  divided"  into  four  class- 
es. Of  these  four  classes,  save  as  to  the  phy- 
sician's bill  and  expenses  in  the  last  illness, 
only  the  third  and  fourth  could  by  any  pos- 
sibility be  construed  as  referring  to  debts  or 
obligations  created  by  deceased  In  his  life- 
time. The  first  two  classes,  with  the  excep- 


tion not/Oil,  apply  exclusively  to  expenses  ac- 
cruing subsequently.  Moreover,  the  second 
class  expressly  Includes  "all  expenses  of  prov- 
ing the  win  and  taking  out  letters  testamen- 
tary or  of  administration  and  settlement  of 
the  estate." 

Hence,  we  repeat,  whatever  the  law  may 
be  elsewhere,  tbe  status  of  expenses  accruing 
after  the  death  of  testator  or  Intestate  and 
in  connection  with  tbe  administration  and 
settlement  of  the  estate  is  here  by  law  ab- 
solutely fixed.  Such  expenses  are  undoubted- 
ly covered  by  the  statutory  classification  of 
demands  "against  the  estate,"  and  no  amount 
of  Ingenuity  or  skill  In  argument  could  dem- 
onstrate the  contrary.  But  if  the  foregoing 
conclusion  be  correct,  it  naturally  follows 
that,  unless  some  other  statutory  provision 
forbids,  claims  or  demands  arising  through 
the  administration  and  settl«nent  of  estates 
may  be  presented  directly  to  the  county  court 
and  allowed  and  ordered  paid  to  the  claimant 
In  the  ordinary  course  of  administration. 
That  court  is  by  our  Constitution  clothed 
with  "original  jurisdiction  In  all  matters  of 
probate,  settlement  of  estates  of  deceased 
persons,"  etc. ;  and  by  statute  it  Is  made  a 
court  of  general  Jurisdiction  and  vested  with 
unlimited  control  over  "all  questions  of  law 
and  fact  relating  to  probate  matters."  It  has 
plenary  power  to  guard  all  assets  and  ad- 
judicate all  alleged  liabilities  during  the  pro- 
cess of  administration,  and  no  doubt  can  arise 
as  to  tbe  scope  of  its  authority  In  dealing 
with  claims  or  demands  against  the  estate  of 
deceased  persons,  whether  such  claims  be 
contracted  by  them  during  life,  or  arise  from 
materials  furnished  or  services  performed  In 
connection  with  the  adminlstrntion  and  set- 
tlement of  the  estate,  after  death. 

It  Is  not  disputed  that  the  claim  of  relator 
In  the  case  at  bar  was  a  bona  fide  obligation 
Incuri-ed  by  the  administrator  in  connection 
with  the  settlement  of  this  estate,  and  un- 
less, as  already  observed,  some  other  legisia-  . 
tlve  provision  affects  the  question,  we  would 
not  feel  warranted,  even  were  this  a  direct 
attack  upon  the  judgment,  which  It  is  not, 
in  holdlug  either  that  the  county  court  had 
no  Jurisdiction  to  allow  the  claim  as  It  did, 
or  that  its  action  in  so  doing  was  error.  But 
counsel  for  appellant  invites  our  attention  to 
section  4805,  Mills'  Ann.  St  This  section,  he 
contends,  so  qualifies  the  provision  above 
considered  timt  such  demands  as  the  one  here 
Involved  can  only  be  presented  to  or  recogniz- 
ed by  the  court  through  the  administrator; 
that  Is  to  say,  such  claims  must,  by  virtue  of 
section  4805,  be  brought  before  the  court  as 
items  in  the  account  of  the  administrator, 
and,  if  approved,  they  must  be  allowed  and 
paid  to  him,  and  not  to  the  person  rendering 
the  services  for  which  they  are  charged. 

It  becomes  necessary  therefore  to  carefully 
examine  this  stetute.  It  reads  as  follows: 
"Executors  and  administrators  shall  be  al- 
lowed, as  a  compensation  for  their  trouble, 
a  sum  not  exceeding  aix  per  cent  on  tbe 
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whole  amoimt  of  peraonal  estate,  and  not  oz- 
oaedlng  ttaree  per  cent,  on  the  money  arising 
from  tbe  sale  or  letting  of  land,  tdth  auch 
additional  allouianoei  for  eostt  and  charget 
<n  collecting  and  defending  the  cUtima  of  the 
estate,  and  disposing  of  the  same,  as  shall  be 
reasonable,  to  he  alloiced  and  paid  as  other 
expenses  of  administration"  We  observe, 
In  the  first  place,  that  the  portion  of  this  sec- 
tion now  involved,  and  Italicized  1^  us.  sim- 
ply declares  in  statutory  form  the  authority 
which  was  inherent  In  the  court  and  would 
have  existed  as  one  of  Its  equity  powers  with- 
out the  statute.  It  has  long  been  the  rule  In 
equity  that  when  an  administrator  or  execut- 
or employs  and  pays  persons  for  services  In 
connection  with  the  estate,  such,  for  Instance, 
as  those  rendered  in  the  case  at  bar,  he  Is  en- 
titled to  reimbursement  from  the  estate  there* 
for  through  an  order  of  court,  provided  the 
services  be  proper,  and  the  amount  so  charged 
be  reasonable.  Williams  on  Executors  (6th 
Am.  Ed.  18T7)  p.  1971.  Barker  v.  Eunkel.  10 
111.  App.  409. 

This  statute  is  not  intended,  as  counsel 
seema  to  think,  to  be  exclusive,  and  to  in- 
clude all  expenses  Incurred  by  the  adminis- 
trator in  the  settlement  of  the  estate.  It  is 
simply  designed  to  cover  those  Inetances 
where  the  executor  or  administrator  makes 
advances  from  bis  own  funds  upon  Hie  ex- 
penses referred  to,  or  makes  himself  Individu- 
ally liable  therefor  Independent  of  his  official 
character.  It  does  not  include  claims  or  de- 
mands for  services  that  may  be  rendered  to 
the  estate  through  employment  by  the  ad- 
ministrator purely  in  his  official  capacity, 
and  wbich  he  has  not  personally  secured  or 
discharged.  Manifesting  the  correctness  of 
this  view  is  the  fact  that  the  provision  Is 
expressly  limited  to  a  single  class  of  admin- 
istration expenses,  viz.,  "costs  and  charges 
In  collecting  and  defending  the  claims  of  the 
estate  and  disposing  of  the  same,"  the  pur- 
.view  is  restricted  to  the  subject  of  claims 
alone.  And  the  words  "costs  and  charges" 
may  also  be  significant  They  may  be  broad 
enough  to  include  such  items  as  attorney's 
fees ;  but  their  more  natural  and  ordinary 
purport  would  embrace  witness  fees,  court 
costs,  and  only  such  other  expenses  as  must 
generally  be  advanced  promptly,  from  time  to 
time  as  they  accrue.  Many  other  expenses 
there  are  that  could  by  no  reasonable  Inter^ 
pretatlon  be  covered  by  section  4806.  This 
distinction  Is  emphasized  in  the  closing  dec- 
laration of  the  statute  Itself,  viz.,  "to  be  al- 
lowed and  paid  as  o13ier  expenses  of  admin- 
istration." T^ie  construction  of  the  law  con- 
tended for  hy  counsel  and  announced  by  some 
authorities  leads  logically  to  certain  results, 
which,  as  at  present  advised,  and  In  view  at 
section  4780  aforesaid,  we  are  not  prepared 
to  accept  and  Incorporate  Into  the  Jurispru- 
dence of  this  state.  For  Instance,  it  logical- 
ly t(^lows  from  that  view  that  the  adminis- 
trator would  not  be  entitled  to  insert  a  claim 
of  this  kind  Into  his  report  and  ask  the  court 


for  an  allowance  thereof  to  him,  unless  be 
bad  actually  advanced  the  money  and  paid 
In  full  the  person  rendering  the  services. 
And  so  say  the  authorities:  "It  seems  also  to 
be  settled  that  an  executor  will  not  be  allow- 
ed counsel  fees  or  for  other  services  rendered 
at  his  own  instance  unless  he  has  paid  tb«n. 
Williams  on  Executors,  p.  1860,  and  notes; 
Forward  v.  Forward,  6  Allen  (Mass.)  494; 
Modawell  v.  Holmes,  40  Ala.  391."  Baricer 
V.  Kunkel,  10  111.  App.  400.  And  It  neces- 
;  sarlly  follows  as  a  corollary  that  the  admln- 
,  iHtrator  in  making  such  advances  does  so  at 
his  personal  risk.  He  Incurs  the  hazard  that 
the  court  In  passing  upon  his  account  there- 
for may  hold  the  services  unnecessary  or  the 
amount  charged  excessive.  "The  decisions 
are  uniform  that  a  guardian,  executor,  ad- 
ministrator, or  other  prawn  acting  in  autre 
droit  is  personally  responsible  to  an  attorney 
employed  by  blm  professionally  In  the  execn- 
tion  of  his  duty,  and  fiot  the  estate  or  fund 
under  his  care.  Nor  Is  this  liability  In  any 
manner  dependent  upcm  the  allowance  or  dis- 
allowance by  the  probate  court  of  the  claim 
of  the  executor  for  reimbursement  for  the 
money  so  paid  by  him.  That  Is  a  matter 
wholly  between  the  executor  and  the  cowrt," 
Barker  v.  Kunkel,  10  111.  App.  412. 

The  last  foregoing  considerations  neces- 
:  sarlly  foreshadow  certain  other  consequences 
that  cannot  be  ignored.  The  admlnfetrator 
must  be  possessed  of  sufficient  resources  or 
funds  to  make  advancements  for  attorney's 
fees  and  other  expenses  Incurred  by  him,  or 
his  standing  and  credit  must  be  such  that 
agents  end  employes  will  be  willing  to  de- 
pend upon  him  alone,  without  reliance  nptm 
the  estate.  Again,  the  administrator  must 
himself  be  willing  to  incur  the  risk  of  a  dis- 
approval of  his  accounts  by'  the  court,  in 
whole  or  in  part,  and  a  refusal  to  reim- 
burse him  from  the  estate  for  administra- 
tion expenses.  Thus  a  strict  adherence  to  the 
view  urged  upon  us  might  render  it  extreme- 
ly difficult  to  secure  the  eervhres  of  desirable 
admiuistrators,  and  in  many  instances  such 
.adherence  would  virtually  disqualify  execu- 
tors from  acting,  although  solemnly  chosen 
by  the  deceased  and  designated  in  his  wilL 
On  the  other  hand,  the  attorney  or  other  per- 
son selected  might  refuse  to  accept  the  en- 
gagement and  render  the  services  required, 
if  he  is  not  allowed  to  look  to  the  estate  tot 
compensation.  A  rigid  application  of  this 
rule  might  place  him  In  a  precarious  ixwl- 
tlon.  The  administrator  after  recelvli^  the 
aenrtcea  ml^t  refuse  to  recognize  a  claim  fw 
compensation,  and  a  suit  against  him  person, 
ally  mlgbt  be  unavallli^;;  or  the  admhoto. 
trator  might  abscond  and  leave  the  claim 
i^'hoUy  undischarged.  The  claimant,  being 
unable  to  hold  the  estate,  is  relegated  to  an 
action  against  the  surety  upon  the  adminis- 
trator's official  bond,  w4ilch  actlm,  even  when 
it  will  lie,  is  often  a  doubtful  and  unsatis- 
factory remec^. 

We  are  not  unaware  of  tiM  fiact  diat  aom* 
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of  the  caseB.  which  adhere  to  the  nile  urged, 
attempt  to  avoid  Its  ohjectloDable  consequeo- 
CPS  by  recognizing  exceptions  and  holding 
that  under  certain  circnmstancea  the  Injured 
claimant  may  look  to  the  estate ;  but  the  ex- 
ceptions thuB  carved  out  only  serve  to  em- 
phasize more  strongly  the  unreasonablenese 
of  the  rule,  besides  demonstrating  that  the 
matter  Involved  to  not  JurlsdJctlonal,  and,  if 
all  the  cases  of  injustice  or  hardship  were 
covered  by  such  exceptions,  the  rule  Itself 
would,  to  say  the  least,  be  seriously  Impaired. 
The  suggestion  sometimes  made,  that  this 
rule  Is  necessary  as  a  check  upon  fraud,  Is 
not  tenable.  Collusion  between  the  adminis- 
trator and  claimant  could  take  place  quite 
as  readily  whether  the  dalm  he  allowed 
against  the  estate  and  directly  to  the  claim- 
ant, or  be  paid  through  the  administrator. 
It  is  the  Imperative  duty  of  the  county  court 
to  carefully  examine  and  Investigate  all  de- 
mands for  expenses  In  the  settlement  of  es- 
tates, and,  as  we  hare  seen,  that  court  has 
plenary  authority  to  reject  such  demands  In 
whcde  or  In  part,  r^rdleas  of  the  manner  of 
their  presentation ;  .  Its  decision  being  sub- 
ject to  reconsideration,  appeal,  or  review  as 
provided  4>y  law.  And  its  fadUtlra  for  the 
detection  of  fraud  and  the  weeding  out  of 
fictitious  demands  are  as  full  and  effective 
when  such  demands  are  presented  by  the 
claimant  as  when  they  are  exhibited  by  the 
administrator. 

In  this  connection  It  is  proper  for  us  to  In- 
voke  a  well-known  principle  of  statutory  In- 
terpretation that  Is  clearly  applicable.  Sec- 
tions 4780  and  480S,  above  considered,  were 
borrowed  verbatim  from  Illinois.  Prior  to 
their  adoption  in  Colorado  they  had  received 
construction  by  the  Supreme  Court  of  Illi- 
nois. With  these  provisions  In  full  force,  the 
law  there  was  thus  stated  by  CXiief  Justice 
Treat:  "The  services  were  performed  for  the 
estate,  and  not  for  Mrs.  Ross  personally. 
The  estate  received  tbe  heneflt  of  the  services 
and  ought  to  make  the  proper  compensation. 
The  appellee  was  employed  on  behalf  of  the 
estate  and  had  the  right  to  look  to  the  estate 
for  paymrat.  The  fact  that  he  was  retained 
by  the  executrix  makes  no  difference.  Her 
acts  rightfully  done  In  her  official  character 
are  binding  on  the  estate."  Greene  v.  Grlm- 
sbaw,  11  IIL  391.  The  services  so  referred 
to  were  rendered  by  an  attorney  In  connec- 
tion with  the  settlement  of  an  estate,  and 
the  court  upheld  his  right  to  look  to  the  es- 
tate for  payment,  notwithstanding  the  fact 
that  be  was  retained  by  the  executrix  and 
performed  the  services  under  her  direction. 
The  rale  of  interpretation  we  Invoke  Is  that, 
subject  to  certain  quallflcatlons  which  need 
not  be  here  enumerated,  when  a  statute  Is 
thus  borrowed  from  a  slater  state,  die  con- 
struction previously  put  upon  such  statute 
by  the  h^lghest  court  of  that  state  Is  likewise 
adopted  by  the  Legislature  borrowing  the 
provision. 

The  statute  of  Illinois  corresponding  to 
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our  section  47S0  seems  to_  have  slbce  been 
repealed  or  modified,  and  In  Johnson  v.  Le- 
man,  131  III.  613.  23  N.  E.  435,  7  L.  R.  A. 
656,  19  Am.  St  Kep.  63,  the  rule  Is  announc- 
ed that  1q  general  persons  employed  by  a 
trustee  must  look  solely  to  him  for  compen- 
sation ;  but  Greene  v.  Grimshaw  Is  consider- 
ed and  distinguished,  the  ground  of  such  dis- 
tinction being  the  previous  existence  and  ef- 
fect of  this  statute.  Speaking  of  that  case, 
the  Illinois  Supreme  Court  says:  'The  stat- 
ute then  in  force  provided  that  expenses  of 
the  settlement  of  the  estate  should  be  al- 
lowed against  the  estate  In  the  second  class." 
And  a  fair  inference  from  this  and  other  lan- 
guage there  employed  is  that,  with  this  stat- 
ute still  In  force,  the  view  of  the  Greene 
Case,  resting  upon  It,  would  have  been  sanc- 
tioned and  reaffirmed  in  Johnson  v.  Leman. 
Subsequent  to  the  enactment  of  these  stat- 
utes In  Colorado,  and  Intervening  between 
the  Greene  and  Johnson  Cases,  the  court  of 
appeals  of  Illinois  saw  fit  to  give  the  law  In 
that  state  a  different  Interpretation.  Barker 
T.  Kunkel,  10  111.  App.  409.  Greene  y.  Grim- 
shaw Is  there  also  referred  to  and  distin- 
guished. The  court  of  appeals,  however,  fol- 
lows such  attempted  distinction  with  the  re- 
mark: "Moreover,  It  is  manifest  from  read- 
ing the  opinion  of  Treat,  C.  J.,  that  the 
question  of  direct  liability  of  the  estate  to 
the  attorney  was  very  imperfectly  consid- 
ered." But  with  due  deference  to  the  learn- 
ed court  making  this  criticism,  we  feel  con- 
strained to  accept  the  view  expressed  in  the 
earlier  case  by  the  higher  tribunal  and  sub- 
sequently referred  to  approvingly  by  the 
same  tribunal.  In  fact,  as  already  suggest- 
ed, we  do  not  see  bow  a  different  interpreta- 
tion could  be  given  to  the  statutes  above  con- 
sidered. There  is  here  certainly  no  excuse 
for  not  recognizing  the  rule  relating  to  bor- 
rowed statutes,  and  therefore  rejecting  the 
subsequent  interpretation  by  the  lUtnola 
court  of  appeals. 

In  deciding  this  branch  of  the  case,  we 
simply  hold  that  under  the  Colorado  statutes 
referred  to,  which  still  ezlat  In  substantially 
the  same  form,  the  estate  Is  primarily  liable 
for  a  reasonable  expense  lawfully  Incurred  In 
the  administration  and  settlement  thereof, 
and  that  the  county  court  has  Jurisdiction  to 
allow  directly  to  the  claimant  his  demand 
therefor  and  order  the  admlnlatratot  to  pay 
the  same,  observing,  of  course,  tiie  statntoiy 
classification  and  requirements  in  so  doing. 
.Our  view  is  that  in  contracting  for  or  In- 
curring such  expenses  the  administrator  acts 
for  the  estate,  that  he  acts  In  his  official,  and 
not  in  his  private  or  Individual,  capacity; 
and  this  is  true  whether  that  official  ai^;>ealB 
to  the  court  for  its  sanction  before  incur- 
ring the  liability,  or  takes  the  hazard  of  its 
subsequent  approval.  We  do  not  hold  that 
such  expenses  may  not  be  liquidated  1^  al- 
lowance to  the  administrator.  Where  he  ac- 
tually advances  the  same,  this  course  Is  nec- 
essary, and  where  the  administrator  and 
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dalmftnt,  by  contract  or  otherwise,  agree  as 
to  the  amount  of  the  claim,  and  the  latter  Is 
willing,  there  is  no  reason 'why  It  may  not 
be  Included  In  the  former's  report  and  allow- 
ed to  him.  The  practice  of  allowing  claims 
for  these  expenses  to  the  administrator  Is 
often  conrenient  and  desirable.  It  has  been 
frequently  followed  in  this  state,  and  what 
we  have  said  is  not  intended  to  discourage 
its  continuance  whenever  adequate  and  prac- 
ticable. 

An  extended  review  of  the  authorities  up- 
on this  question  would  only  lengthen  the 
present  opinion  without  serving  any  equiv- 
alent purpose;  but,  as  certain  decisions  by 
our  Court  of  Appeals  are  regarded  by  the 
parties  aa  pertinent  to  the  discussion,  they 
will  be  briefly  considered.  The  case  of  Lusk 
V.  Patterson,  2  Colo.  App.  306,  30  Pac.  253, 
is  strongly  relied  on  by  counsel  for  appellant. 
The  original  claim  there  in  controversy  ac- 
crued nine  years  after  the  death  of  the  in- 
testate and  through  a  contract  made  by  his 
administratrix.  Notwithstanding  this  fact, 
the  county  court  allowed  it  as  a  demand  of 
the  fourth  class  and  entered  judgment  ac- 
cordingly. The  Court  of  Appeals  was  clearly 
right  in  holding  that  this  was  error.  Our 
statutory  demands  of  the  fourth  class  are 
limited  to  debts  contracted  by  the  deceased, 
or  resulting  from  obligations  Incurred  by  him 
in  his  lifetime.  But  the  declaration  of  that 
court  in  argument  that  the  statutory  phrase, 
"claims  against  the  estate,"  applies  only  to 
debts  of  the  decedent,  and  that  it  would  be 
error  for  the  county  court  to  allow  as  a  debt 
against  the  estate  any  claim  contracted  in 
the  coarse  of  admtnistratlon,  is,  as  we  have 
seen,  Inconsistent  with  the  clear  purport  of 
section  4780,  and  this  suggestion  is  also  true 
of  the  similar  Intimation  made  in  Pastorlus 
v.  Davis,  9  Colo.  App,  428.  48  Pac.  833,  and 
the  denial  of  the  county  court's  Jurisdiction 
In  Rlner  v.  Husted,  13  Colo.  App.  526,  58 
Pac.  703,  and  Currier  v.  Johnson,  19  Colo. 
App.  248,  74  Pac.  340.  On  the  contrary,  the 
same  court,  in  Fleming  v.  Kelly,  18  Colo. 
App.  28,  69  Pac.  272,  adopted  the  view  that  a 
claim  arising  In  due  course  of  administra- 
tion might  be  a  claim  against  the  estate.  In 
that  case  an  oi*der  of  the  county  court  allow- 
ed the  administratrix  to  continue  the  busi- 
ness of  her  husband  pending  settlement  of 
the  estate.  The  demand  In  controversy  was 
for  goods  purchased  by  her  In  so  doing.  The 
case  of  Lusk  v.  Patterson  is  carefully  con- 
sidered, and  the  declaration  therein,  above 
mentioned,  Is  quallfled.  Such  qualification 
rests  upon  the  fact  that  the  particular  con- 
tract involved  in  Fleming  v.  Kelly  was  made 
and  obligation  incurred  by  the  administra- 
trix, pursuant  to  authority  of  the  county 
court  previously  given;  but  If  the  county 
court  can  authorize  the  administrator  to  In- 
cur a  debt  In  connection  with  tlie  administra- 
tion, and  then  adjudge  such  debt  to  be  a 
claim  directly  against  the  estate,  it  assured- 
ly has  Jurisdiction  under  section  4780  to 


hold  a  similar  obligation  Incurred  without 
Its  prior  authority,  also  a  debt  against  the 
estate,  and  It  follows  therefore  that  the  case 
of  Fleming  v.  Kelly  is  In  harmony  with  the 
Interpretation  of  the  law  herein  adopted. 

In  view  of  the  foregoing  conclusion  uphold- 
ing the  jurisdiction  of  the  county  court  to 
allow  expenses  of  administration  directly  to 
the  claimant,  as  claims  against  the  estate,  It 
Is  obviously  unnecessary  to  consider  whether 
appellants'  objection  to  the  judgment  sanc- 
tioning relator's  claim  constituted  a  col- 
lateral attack  thereon ;  that  is  to  say,  wheth- 
er In  this  action  against  the  surety  upon  the 
administrator's  bond  the  validity  of  relator's 
original  judgment  In  the  county  court  can  be 
challenged.  In  holding  that  the  original  al- 
lowance of  the  claim  was  1^1  and  r^nlar. 
we  necessarily  hold  that  the  judgment  based 
upon  such  allowance  Is  imperviooa  to  this 
kind  ot  attadE. 

Certain  other  questions  are  presented  and 
earnestly  urged  as  grpundB  tor  reversal  of 
the  Judgment  below.  It  is  claimed  that  Uie 
second  amended  complaint,  upon  wU^di  the 
case  was  Anally  brled,  does  not  state  a  cause 
of  action.  One  of  the  defects  charged 
against  this  complaint  Is  that  it  fails  to  al- 
lege the  filing  for  allowance  with  the  county 
court  of  relator's  claim  within  one  year  after 
the  issue  of  letters  of  administration.  By 
r^erence  to  section  4780.  aforesaid,  it  will 
be  seen  that  the  provision  requiring  claims 
to  be  filed  within  this  period  only  applies  to 
the  "other  debts  and  demands"  specified  In 
the  fourth  subdivision  thereof,  ind  hence  this 
averment,  If  essential,  is  limited  to  those 
debts  or  demands  which  were  Incurred  by 
decedent  in  his  lifetime;  but  the  claim  here 
in  controvOTsy  arose,  as  we  have  seen,  In  cod- 
nectlon  with  the  settlement  of  the  estate, 
and  was  therefore  properly  classified  with 
claims  of  the  second  class.  Moreover,  even  If 
the  provision  requiring  dematids  to  be  ex- 
hibited within  a  year  from  the  granting  of 
letters  were  not  expressly  limited  to  the 
fourth  class,  yet  it  could  not  have  been  the 
legislative  intent  that  the  same  should  apply 
to  claims  incurred  during  the  process  of  ad- 
ministration, for  in  many  instances  the  serv- 
ices would  not  be  rendered  and  the  expenses 
Incurred  till  long  after  the  expiration  of 
that  period. 

It  is  also  objected  that  this  complaint  omits 
to  aver  the  entry  by  the  county  court  of  an 
order  for  the  distribution  of  the  funds 
among  claimants,  and  the  failure  of  the  ad- 
ministrator to  obey  such  order.  No  such 
averment  was  necessary  In  the  present  case. 
The  Judgment  itself  Is  full  and  complete 
against  the  administrator,  and  a  special  or- 
der directing  that  officer  to  pay  the  same 
was  not*  necessary.  Such  separate  order  is 
usually  made  upon  exhibition  of  the  admin- 
istrator's accotmts  for  settlement,  and  is  thai 
only  required  when  there  are  not  sufficient 
assets  or  funds  to  pay  the  whole  of  the  debts 
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established  agatost  the  eitate;  but  In  thit 
case  the  exiBtence  of  such  safficlent  fond  !■ 
shown  both  by  allegation  and  proof. 

Another  defect  pointed  out  on  behalf  of  a^ 
pellant  la  that  the  second  amended  complaint 
does  not  all^e  that  the  estate  had  suffldent 
assets  or  funds  to  pay  all  the  dalms,  In- 
clodlDg  that  of  relator.  Assnming  that  such 
an  aUegatloD  la  Important,  this  objection 
mart  also  be  dnied.  The  amouSment  Inoor^ 
porated  by  order  of  court  on  December  11, 
1002,  folly  supplied  the  missing  averment 
The  allowing  of  this  amendment  Is  the  basis 
of  another  challenge  and  Is  strenuously  in- 
sisted upon  as  error.  The  specific  criticism 
In  this  connection  Is  that  the  motion  to 
amend  came  too  late.  It  Is  admitted  that 
the  amendment  might  have  been  allowed  dar- 
ing the  trial,  but  the  power  of  the  court  to  do 
so  after  the  trial  was  concluded  is  denied. 
The  rulings  In  this  cause  as  to  both  pleadings 
and  procedure  were  liberal ;  but  such  liber- 
ality Is  accounted  for  in  part  by  the  fact  that 
only  two  terms  of  court  per  year  were  held 
In  Custer  county,  and  each  of  those  terms 
was  usually  of  very  short  duration.  It  was 
therefore  important  for  the  court  to  exer- 
cise as  much  latitude  as  [wsslble  out  of  term 
time,  in  matters  pertaining  to  preparation  for 
trial,  particularly  to  the  making  up  of  issues. 
The  amendment  of  the  complaint  attacked  In 
this  case  did  not  operate  to  change  the  cause 
of  action.  It  only  served  to  render  more  com- 
plete the  statement  of  the  cause  of  action 
originally  pleaded  and  always  relied  on. 
Such  amendments  are  liberally  allowed  In 
the  Interest  of  justice.  The  Court  of  Appeals 
of  this  state,  discussing  the  subject,  employs 
the  following  language:  "The  granting  of 
leave  to  amend  Is  within  the  sound  discre- 
tion of  the  conr^  which  should  be  liberally 
exercised  In  the  Interest  of  justice,  and,  un- 
less in  consequence  of  its  exercise  some  dis- 
advantage has  resulted  to  the  adverse  party, 
the  dedslon  Is  no  ground  for  revenal."  Da- 
Tls  T.  Johnson,  4  Colo.  App.  551,  S6  Pac.  887. 
No  particular  period  In  the  progress  of  the 
trial  Is  fixed  at  which  Uie  pleadings  cease  to 
be  amendable,  and  amendments  similar  to 
the  one  now  under  consideration  may,  under 
proper  circumstances,  be  permitted  at  any 
time  before  final  judgment  Such  was  the 
mle  at  the  common  law  and  the  Code  pro- 
cedure has  certainly  Introduced  no'  restric- 
tions. Tbls  court  has  declared:  "Under  our 
system  of  procedure  the  amendment  of  plead- 
ings during  the  progress  of  the  trial  is,  in  the 
exercise  of  a  reasonable  judicial  discretion, 
liberally  allowed,  and  sometimes  such  amend- 
ments are  permitted  after  verdict"  Seymour 
T.  Plsher,  16  Colo.  199,  27  Paa  240.  "At  com- 
mon law,  the  court  has  power  to  allow  an 
amendment  of  the  pleadings  In  a  case  until 
final  judgment,  and  authority  Is  given  by 
statute  In  most  of  the  states  to  allow  amend- 
ments after  as  well  as  before  judgment  by  the 


lnswti<m  of  new  allegatttms  material  to  the 
base;"  1  Bncyc.  Fl.  ft  Pr.  60S. 

The  amendment  here  challenged  simply 
Introduced  into  the  amended  complaint  the 
words  "and  which  sum  of  $301.23  is  sufficient 
to  pay  all  debts  Inclnding  all  costs  of  ad- 
ministration." It  was  tendered  for  the  pur- 
pose of  meeting  sn  objection  offered  by  dcH 
fendant  ^e  ajqiilicatioai  to  amend  was 
made  after  the  evidoice  ot  {dalntUf  had  clos- 
ed, defendant  offering  none,  and  after  the 
court  had  adjourned  the  term,  taking  his 
decision  under  adviaonent.  It  is  stated  In  a 
subseqpa^t  notloe  that  notice  of  the  applica- 
tion was  served  upon  defendant  The  mo- 
tion was  supported  by  a  strong  affidavit  show- 
ing persuasive  grounds  In  its  favor.  The 
court  held  the  decision  and  tbls  application 
to  amend  In  ab^ance  until  the  opening  of 
the  succeeding  term,  when  the  amendment 
was  allowed  nunc  pro  tunc  as  of  the  date  of 
trial.  The  parties  not  being  present,  the 
cause  was  continued  until  the  next  succeeding 
term  of  court,  and  notice  of  the  order  per- 
mitting the  amendment  and  granting  the  con- 
tinuance was  dnily  served  upon  defendant. 
The  cause  came  on  for  further  hearing  pur- 
suant to  such  continuance;  the  evidence 
previously  Introduced  being,  without  objec- 
tion, allowed  to  stand,  and  pl&lntiff  offering 
some  additional  testimony.  Defendant  ten- 
dered no  proofs,  and  the  judgment  now  under 
review  resulted.  In  allowing  this  amend- 
ment, the  court  undoubtedly  exercised  a  very 
broad  discretion.  He  did  not  Impose  terms, 
and  there  was  some  delay  and  a  little  added 
expense ;  but  It  does  not  appear  that  defend- 
ant suffered  material  prejudice  thereby.  It 
was  given  opportunity  to  appear  and  resist 
the  application,  and  when  the  same  was  al- 
lowed a  continuance  to  the  next  succeeding 
term  of  court  was  ordered,  although  defMid- 
ant  was  not  present  or  represented  and  pre- 
ferred no  request  in  the  premises.  It  was 
duly  notified  of  the  granting  of  the  amend- 
ment and  of  the  continuance.  The  cause  was 
then  reopened,  and  defendant  was  given  am- 
ple time  and  opportunity  to  make  any  chan- 
ges in  Its  answer  desired,  and  to  prepare  and 
present  any  proofs  made  necessary  by  the 
amendment.  Under  the  circumstances,  we 
cannot  say  there  was  such  an  abuse  of  discre- 
tion as  requires  a  reversal  of  the  judgment 
before  us. 

But  one  further  objection  Is  deemed  worthy 
of  consideration.  It  questions  the  manner  of 
pleading  the  judgment  of  the  county  court  in 
the  second  amended  complaint  The  allega- 
tion thus  excepted  to,  after  stating  the  rendi- 
tion of  the  services  by  relator  and  the  amount 
of  his  claim  therefor,  proceeds  as  follows: 
"That  said  administrator  was  duly  notified 
of  the  same,  and  that  thereafter  the  said 
claim  was  duly  adjudged  by  said  court  to  be 
a  claim  of  the  second  class  against  the  said' 
estate  and  justly  due  to  plaintiff,  and  the 
said  administrator  was  by  the  judgment  oC 
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said  court  duly  required  to  pay  the  same  ip 
the  regular  admlulstrstlon  of  said  estate. 
Tbflt  the  said  Judgment  so  rendered  by  said 
court  was  In  all  respects  in  due  form  of  law 
and  Is  now  In  full  force  and  effect"  It  Is 
urged  that  this  allegation  should  have  con- 
tained the  date  of  the  Judgment  or  at  least 
the  term  of  court  at  which  it  was  rendered; 
also,  that  the  word  "adjudged"  so  emtiloyed 
is  Insufflclent  compliance  with  section  65  of 
Mills'  Ann.  Code.  Referring  to  the  lat- 
ter criticism,  the  Code  permits  judgments  to 
be  pleaded  by  simply  declaring  that  the  same 
were  "duly  given  or  made,"  without  stating 
the  facts  conferring  jurisdiction.  The  plead- 
er in  this  Instance  uses  the  phrase  "duly  ad- 
judged," and  he  also  arers  that  the  judgment 
was  rendered  "in  due  form  of  law."  These 
phrases  fully  cover  the  statutory  language. 
A  matter  could  not  be  "duly  adjudged,"  and 
such  judgment  be  entered  "in  due  form  of 
law,"  without  the  same  having  been  "duly 
given  or  made."  Referring  to  the  other  criti- 
cism, we  suggest:  That,  in  the  first  place, 
the  date  of  this  Judgment  was  proven,  with- 
out objection,  at  the  trial ;  and,  secondly, 
that  while  It  Is  proper  In  pleading  a  Judg- 
ment to  allege  the  date  thereof  or  the  term  of 
court  at  which  it  was  rendered,  yet  It  is  not 
always  necessary  to  do  so.  No  Issue  was 
made  or  question  raised  In  the  present  case 
rendering  the  all^atlon  of  the  date  of  this 
judgment  important  or  essential.  But  it  Is 
sufficient  to  say  with  reference  to  both  of 
these  particular  strictures  that  they  do  not  go 
to  the  sufficiency  of  the  complaint  In  stating 
a  cause  of  action,  and  that  as  that  pleading 
was  not  challmged  by  demurrer,  they  must 
be  regarded  as  having  been  waived. 

The  opinion  heretofore  filed  will  be  with- 
drawn, and  the  Judgment  of  the  court  below 
will  he  nfflrmed. 

Affirmed. 


DENVER  CITY  TRAMWAY  CO.  v. 
MARTIN. 

(Sapreme  Gourt  of  Colorado,   July  6,  1908. 
Rdiearing  Denied  Dec.  14, 1908.) 

1.  Stueet  Sailboaos  <S  76*)  —  Municipal 
Bed  nitATions— Valid  ITT. 

Honidpal  ordinances  requiring  suitable  and 
■eaionable  waroinr  to  be  given  of  the  approach 
of  street  cars  to  croasuigs  are  reasonable  and 
proper  regulations. 

[Ed.  Note.— For  other  cases,  see  Street  Rait- 
loads,  Cent  Dig.  {  ISC ;  Dec  Dig.  |  75.*] 

2.  Stbeet  Railroads  (S  111*)— Beouutions 
—NcoLioBncK— Evidence. 

A  municipal  ordinance  reguiriiig  suitable 
and  seasonable  warning  to  be  given  of  the  ap< 
proacb  to  crossings  of  street  cars  supplemented 
by  other  proof  competent  evidence  in  an  ac- 
tion by  one  injured  in  a  collision  with  a  street 
car  by  the  n^Iigence  of  the  street  railway  com- 
pany, though  the  ordinance  is  not  pleaded. 

[Ed.  Note.— For  other  cases,  sec  Street  Rall- 
Toads,  Cent  Dig.  I  225;  Dec  Dig.  |  HI.*] 


3.  Stbeet  Raileoadb  <i  111*)— Collisiurs— 
Actions— CoupLAiNT— Evidence  . 

Where  the  complaint  in  an  action  against  a 
street  railway  company  for  injuries  in  a  colli- 
sion with  a  street  car  charged  the  failure  to 
give  any  warning  of  the  approach  of  the  car,  a 
munidi^  ordinance  requinng  snitatde  and  sea- 
sonable warning  to  be  given  of  the  approadi  of 
street  cars  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  {  225;  Dec.  Dig.  9  111.*] 

4.  Appeal  and  Ebbob  (|  1051*)— Denial  or 
Motion  to  Stbikb  Evidence— Pbejudicial 
Errob. 

Where,  In  an  action  against  a  street  rail- 
way company  for  injuries  in  a  collision  with  a 
street  car,  defendant  introduced  in  evidence  tbe 
complaint  which  set  forth  a  copy  of  an  ordi- 
nance regulating  the  operation  of  street  can. 
the  refusal  to  grant  its  motion  to  strike  from 
the  evidence  the  ordinance  introduced  by  plain- 
tiff without  incladittg  tbe  evidence  introduced 
by  it  was  not  prejudidaL 

[Ed.  Note.— For  other  caaeiL  see  Appeal  and 
Error.  Cent  Dig.  H  416ir416S;  41G6:  Dec. 
Dig.  I  lOol.*] 

5.  Street  Railboads  <S  114*)— CoLLinoiTfr~ 
Actions— Neouoence— Evidence. 

In  an  action  against  a  street  railway  com- 
pany for  Injuries  In  a  collision  nith  a  street 
car,  evidence  held  to  warrant  the  Jniy  in  find- 
ing that  the  company  was  gollty  of  actionable 
negligence. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  ii  243-246;  Dec.  Dig.  1 114.*J 

d.'S'XBni  Rahaoadb  (I  90*)  — Opekation— 
Case  of  Dbivbbs  or  vehicles. 

Where  the  driver  of  a  vehicle  along  tbe 
streets  of  a  city  does  not  know  of  tbe  existence 
of  street  car  tracks  on  a  street  which  he  is 
about  to  cross,  and  there  Is  nothing  in  the  idus- 
ical  conditions  to  Impute  to  him  such  knowledge, 
the  law  does  not  impose  an  absolute  duty  on 
him  to  look  and  listen  for  an  approachbs  car 
before  attempting  to  cross,  for  the  driver  has  a 
right  to  lely  on  the  law  requiring  tht  giving 
of  tiipely  warnings  <a  tta  approach  of  cam 

[Ed.  Note.— For  other  cases,  see  Street  Ball- 
roads,  Cent.  Dig.  |  215;  Dec.  Dig.  *  99.*) 

7.  Street  Railboads  (i  09*)— Opebatioit— 
Care  op  Dbivebs  ov  Veeiiclgs. 

The  duty  to  look  and  listen  for  an  ap- 
proaching street  car  before  attempting  to  cross 
a  street  car  track  depends  on  the  circumstances 
of  each  case,  and  It  is  not  negligence  for  a  per- 
son to  drive  across  street  railway  tracks,  bat 
the  Question  of  negligence  In  each  case  depends 
on  the  piozlmity  of  the  approaching  car,  its 
speed,  and  other  circumstances;  and,  where  at 
the  time  he  started  to  drive  across  the  trade  tbe 
car  was  at  such  a  distance  that  an  attempt  to 
cross  after  having  seen  it  was  not  Mmtribntorr 
negligence,  his  failurs  to  look  tor  tbe  car  will 
not  preclude  a  recovery. 

'  [Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  {  215 ;  Dec.  Dig.  {  99.*] 

8.  SiBEET  Railboads  (|  85*)  —  Opebatios — 
Care  Requibed. 

While  a  street  railway  company  has  a  pref- 
erential right  to  the  nse  of  that  portion  oi  the 
city  streets  on  wbidi  its  tracks  are  laid,  it  h*s 
no  right  to  proceed  regardless  of  the  probabil- 
ity of  encountering  at  a  street  eroBSlng  v^ielei 
with  a  right  to  use  tbe  crosrina  as  a  ccNnmos 
highway,  but  the  motorman.  In  approadiinc 
such  crossing  must  proceed  with  such  care  to. 
white  servimc  the  public  in  rapid  tran^t  vi" 
reduce  to  the  minimum  tbe  danger  to  those 
equally  entitled  to  the  nse  of  the  street 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  §  193;   Dec.  Dig.  {  S3.*l 
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9.  Stbxxt  Bailboads  (i  114*)— Collisions— 

ACTIOKB— CONTBIBUTOBT  XeOLIOENCE. 
In  an  action  against  a  itreet  railway  com- 
pany for  injuries  in  a  collision  with  a  street 
car,  eridence  held  not  to  show  that  the  driver 
of  the  vehicle  was  guilty  of  contributory  neg- 
ligee. 

VEA.  Note. — For  other  cases,  see  Street  Rail- 
roads,  Cent  Dig.  H  24^-260;  Dea  Dig.  f  114.*] 

10.  BTXDsifO  (I  m*}— Rn  GnnJD— ExPBiB- 
SION8  or  Pain. 

EzpreBsions  of  pain  by  a  person  when  tak- 
en from  a  wreck  ocouioned  by  a  street  car  mn- 
ning  into  the  Vehicle  in  which  he  was  riding, 
ana  expressions  of  pain  made  Immediately  there- 
after, are  admistible  as  part  of  the  res  gests. 

[Ed.  Note.— For  other  Evidence, 
Cent.  Dig.  M  378-381 ;  Dec.  Dig.  I  127.*] 

11.  Damaoks  (I  GO*}— Personai.  iKJUBISa— 
Mertal  Pain  and  Fbioht. 

One  mar  recover  for  mental  pain  and  fright 
connected  with  or  resDlUng  from  a  pbydeal  In- 
jury. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  I  100;  Dec.  Dig.  >  &a*] 

12.  Damages  (|  216*)— Pebsonai.  Injuun— 

iNerTBUCTIONS. 

An  instmction  In  a  personal  Injury  action 
which  limits  the  recovery  to  bodily  pain  and 
mental  suffering  which  plaintiff  had  endured 
or  misht  endare  on  account  of  the  injuries,  or 
as  a  direct  lesnlt  of  the  injuries,  properly  lim- 
ited the  measnre  of  damages  for  mental  soffer- 
Inff. 

[Ed.  Note^For  other  cases,  see  Damages, 
Cent  Dig.  I  666;  De&  Dig.  |216.«] 

13.  Dauaoss  (I  216*)— iNBTKnonONB— RoTino 
Commission. 

As  Instruction  in  a  ^iBonal  Injury  action 
that  where  mental  suffering  occurs  in  connec- 
tion with  a  bodily  injury,'  the  law  allows  a  re- 
coveiT  for  trath,  and  the  amotmt  thereof  Is  left 
"to  toe  judgment  of  an  enlightened  jury  to  be 
assessed  In  such  reasonable  sam"  as  may  to 
thorn  seem  right,  and  that  the  award  of  dam- 
ages must  be  in  soch  snm  as  In  the  Judgment  of 
the  jury  the  evidence  warrants,  is  not  open  to 
the  objection  that  it  permits  the  Jury  to  award 
damages  without  reference  to  the  evidence. 

tEd.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  ||  548-555;  Dec.  Dig.  f  216.*] 

14.  Trial  (|  2Ki*)— Insttootions— Conbtbuc- 

TION. 

All  the  Instructions  glna  mast  be  consid- 
ered as  a  whole. 

[Ed.  Note.— For  other  eases,  see  Trial,  Cent 
Dig.     703,  704 ;  Dec.  Digr|295.*] 

15.  Tbiai.  (s  260*)— iNsraucnoNs  —  Retdsaz. 
TO  Give  Instbuctions  Cotebed  bt  Tnosx 
Given. 

It  is  not  error  to  refuse  requested  Instruc- 
tions substantially  coveied  by  the  instructions 
Siven. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f  651 ;  Dec.  Dig.  1  260.*] 

Appeal  tttm  District  Court,  Cltj  and  Coun- 
ty of  Denver ;  V.  T.  Jobnson,  JuOge. 

Actltm  by  Katharine  P.  Martin  against  the 
Denver  City  Tramway  Company.  Fnnn  a 
Judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Charles  J.  Hughes,  Jr.,  Gerald  Hughes,  Al- 
bert Smltfa,  and  H.  S.  Robertson,  for  api>el- 
lant.  Richardson  &  Hawkins  and  G.  P.  Ne- 
Tltt,  for  appellee. 


MAXWELL,  J.  This  was  an  action  to  re- 
cover for  personal  injuries  alleged  to  have 
been  received  by  appellee  (plaintiff  below) 
through  the  negligence  of  the  employ^  of  ap- 
pellant In  the  operation  of  a  street  car. 

The  complaint  was  in  two  counts.  The 
first  alleged  that  the  defendant  carelessly  and 
negligently  caused  one  of  its  motor  cars  to 
approach  a  crossing  of  two  streets,  and  pass 
rapidly  over  the  track,  and  carelessly  and 
negligently  omitted  Its  duty  on  approaching 
said  crossing  by  falling  to  give  any  warning 
signal,  either  by  sounding  a  gong  on  said 
car  or  In  any  other  manner,  by  reason  where- 
of plaintiff  was  wholly  unaware  of  the  ap- 
proach of  said  car,  and,  as  the  result  thereof, 
the  accident  happened  out  of  which  the  In- 
juries sued  for  by  plaintiff  arose.  The  second 
cause  of  action  averred  that  defendant  violat- 
ed the  provisions  of  a  certain  ordinance  of 
the  city  of  Denver  which  makes  It  the  duty 
of  the  motonnan  on  any  street  car,  when  ap- 
proaching any  street  crossing,  to  ring  or 
sound  a  gong  or  bell  within  a  distance  not 
exceeding  CO  feet  from  such  crossing,  by  rea- 
son whereof  and  through  the  negligence  of 
defendant  a  collision  between  the  street  car 
and  the  vehicle  in  which  plaintiff  was  travel- 
ing occurred  at  the  crossing,  and  consequent 
injuries  to  plaintiff. 

About  9  o'cIod£  of  the  evening  of  July  4, 
1902,  plaintiff,  with  her  husband  and  a  lady 
iand  gentleman  friend,  were  returning  from 
an  excursion  to  the  country  in  a  two-seated 
canopy-top  surrey  drawn  by  two  horses.  The 
husband  was  driving.  No  question  as  to  bis 
competency  as  a  driver  was  presented.  Plain- 
tiff occupied  a  place  on  the  seat  with  her  hus- 
band, at  his  left.  The  vehicle  was  being  driv- 
en east  on  West  Seventh  avenue,  towards 
South  Water  street,  which  It  Intersected  at 
right  angles.  Upon  the  latter  street  defend- 
ant was  operating  a  double-track  electric  rail- 
way, the  cars  on  the  east  track  ninning 
north,  and  the  cars  on  the  west  track  run- 
ning south.  At  the  southwest  corner  of  Sev- 
enth avenue  aud  South  Water  street  there 
was  a  building  which  came  out  to  the  lot  line, 
which  prevented  the  motonnan  from  seeing 
the  vehicle  and  the  occupants  of  the  vehicle 
from  seeing  the  car  until  the  vehicle  had 
passed  the  lot  line.  The  plaintiff  and  her 
husband  were  entirely  unfamiliar  with  that 
part  of  the  city,  and  did  not  know  of  the  ex- 
istence of  the  street  car  traces  on  South  Wa- 
ter street  The  team,  which  was  a  gentle  one, 
was  being  driven  at  a  gait  of  five  or  six  miles 
an  hour,  and  at  the  time  they  arrived  at  the 
intersection  of  the  streets  was  somewhat  nerv- 
ous by  reason  of  the  previous  explosion  of 
fireworks  along  the  street  The  evidence  dis- 
closed that  the  team  was  being  driven  north 
of  the  center  of  Seventh  av^ue,  which  at 
that  point  was  80  feet  wide.  After  the  team 
bad  crossed  the  first,  or  south-bound,  track, 
and  while  the  rehlde  was  on  the  north-bound 
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track.  It  vas  itrndk  by  a  motor  car,  carried 
«  distance  from  20  to  40  feet,  according 
to  the  testimony  of  ttie  different  witnesses, 
orertomed,  and  plaintiff  was  thrown  to  the 
Sronnd,  and  taken  from  underneath  the  fend- 
er of  the  car  In  an  TmcanBclous  cmdition, 
taavlns  received  Injuries  which  are  tb»  basis 
«f  the  action. 

The  hnaband  testified  that  he  did  not  know 
«f  the  existence  of  street  car  tracks  on  South 
Water  street ;  that  he  heard  no  gong,  bell,  or 
other  signal  of  warning  beftwe  he  attempted 
to  make  the  crossing ;  that  he  was  looking  out 
for  anrtfaing  which  mli^t  scare  the  team; 
fliat  he  did  not  see  the  motor  car,  and  knew 
nothing  of  its  presence  until  Immedlatelr  fol- 
lowing a  scream  from  his  wife,  when  the  col- 
lision occurred.  The  jjAalntlff  testlfled  that 
she  knew  nothing  of  the  existence  ot  the 
tracks  on  South  Water  street,  heard  no  gong, 
and  did  not  see  the  headlight  of  the  car  un- 
til immediately  preceding  the  collision,  after 
which  she  became  unconscious.  The  gentle- 
man who  was  riding  with  the  plaintiff  and 
lier  husband,  occupying  the  rear  seat  of  the 
vehicle,  testified  that  he  heard  no  gong,  bell, 
or  other  warning  signal,  and  did  not  see  the 
motor  car  untU  immediately  preceding  the 
accident ;  and  this  witness  testified  that  the 
car  was  proceeding  north  on  South  Water 
street  at  a  very  high  rate  of  speed.  The  evi- 
dence shows  that  there  was  an  electric  light 
at  the  intersection  of  the  two  streets,  that  the 
night  was  quite  dark;  there  having  been  slight 
showers  during  the  day  and  evening. 

The  motorman  testified  that  he  had  been  a 
motorman  for  the  defendant  for  the  period 
of  about  two  months  preceding  the  accident ; 
that  be  was  an  extra  man,  running  cars 
whenever  there  was  an  opening  for  him ;  that 
he  left  the  car  bams  at  about  9  o'clock,  with 
Instructions  to  get  to  the  central  loop  as 
quickly  as  possible ;  that  the  car  was  not  tak- 
ing on  passeugers;  that  the  current  on  the 
motor  at  the  time  of  the  accident  was  up  to 
the  top  notch ;  that  the  car  was  going  at  the 
rate  of  about  10  miles  an  hour ;  that  it  was 
impossible  for  blm  to  see  tbe  team  approach- 
ing South  Water  street  until  It  had  passed 
the  lot  line  of  the  street ;  that  he  sounded  the 
gong  within  60  feet  of  the  street  crossing; 
that,  after  he  realized  that  the  team  was  go- 
ing to  cross  ahead  of  the  car,  he  rang  the 
gong,  shut  ofT  the  power,  and  applied  tbe 
brakes ;  that  be  first  saw  the  team  when  his 
car  was  20  feet  back  from  the  inner  line  of 
tbe  sidewalk,  and  proceeded  to  make  applica- 
tion of  the  brakes,  which  were  In  first-class 
condition  and  took  Immediate  hold;  that  be 
sounded  the  gong  several  times  previous  to 
the  time  of  the  collision;  that  the  carriage 
was  struck  about  half  way  between  the  cen- 
ter and  the  north  side  of  the  street;  that  a 
car  equipped  as  that  car  was  equipped,  run- 
ning at  tbe  rate  of  10  miles  an  hour,  could 
he  stopped  within  40  feet  The  conductor  tes- 
tlfled that  he  had  had  experience  as  a  motor- 
man  ;  that  at  the  sound  of  the  gong  his  att^- 


tlon  was  attracted,  and  he  looked  np  and 
saw  tbe  carriage  and  the  team,  which  he  lo- 
cated at  about  the  place  where  the  motorman 
had  located  it ;  that  equipped  aa  that  car  was. 
and  going  at  the  rate  of  9  or  10  miles  per 
hour,  when  danger  suddenly  appears,  the  car 
could  be  stopped  at  20  to  80  feet,  and  at  oth- 
er times  at  a  less  distance;  that  ordtaiarily 
he  would  want  about  30  feet  in  which  to  stop 
tbe  car.  and  that  In  cases  of  emergency  he 
had  stopped  a  car  running  12  miles  an  hour 
In  12  feet. 

The  conductor  could  not  testify  as  to  the 
gong  having  been  sounded  within  less  than  60 
feet  of  the  crossing,  although  he  did  testify 
that  It  was  his  recollection  that  the  gong  was 
sounded  somewhere  within  the  block,  that  at 
the  sounding  of  the  gong  at  the  crossing,  he 
looked  out,  saw  the  team  and  vehicle,  and 
immediately  the  collision  occurred;  that  the 
car  was  not  taking  on  passengers,  and  had 
been  running  a  distance  of  seven  blocks  be- 
fore the  collision  occurred.  The  testimony 
of  other  witnesses  Introduced  by  plaintiff 
was  to  tbe  effect  that  no  gong  was  rung  or 
sounded  until  Immediately  preceding  the  ac- 
cident The  conductor  and  motorman  agreed 
that,  after  the  collision  occurred,  the  vehicle 
was  carried  a  distance  of  about  20  feet  be- 
fore the  car  was  finally  stopped.  Witnesses 
for  the  plaintiff  testlfled  that  the  vehicle  was 
carried  30  or  40  feet  after  the  colllslan  before 
the  car  finally  stopped. 

As  stated,  the  complaint  was  In  two  counts. 
At  the  conclusion  of  tlie  evidence  plaintiff 
withdrew  the  second  count,  based  on  Uie  al- 
leged violation  of  the  ordinance  requiring  tbe 
motorman  to  sound  the  gong.  Thereupon  de- 
fendant moved  to  strike  from  the  evldoice 
the  ordinance  Introduced  by  plaintiff,  wliich 
motion  was  denied.  This  ruling  and  instruc- 
tion 8,  to  the  effect  that  the  jury  were  at 
liberty  to  consider  whether  or  not  the  evi- 
dence showed  the  ordinance  to  have  t>e^  vio- 
lated for  the  purpose  of  determining  tbe  neg- 
ligence of  the  company  with  respect  to  tbe 
accident  complained  of,  will  be  considered 
together.  It  Is  said  that  by  the  withdrawal 
of  the  second  cause  of  action,  the  only 
foundation  for  the  introduction  of  the  or- 
dinance in  evidence,  was  eliminated  from 
the  case,  and  for  this  reason  the  motion  ta 
strike  should  have  been  granted,  and  Instruc- 
tion No.  8  should  not  have  been  given.  Mu- 
nicipal ordinances  requiring  suitable  and 
seasonable  warning  to  he  given  of  the  ap- 
proach of  street  railway  cars  are  reasonable 
and  proper  regulations,  and  such  ordinances, 
supplemented  by  other  proof,  are  competent 
evidence  In  an  action  to  recover  damages  al- 
leged to  have  been  sustained  by  reason  of  the 
negligent  conduct  of  the  defendant  in  operat- 
ing its  cars.  In  such  case  it  would  be  no 
more  necessary  to  plead  the  ordinance  than 
It  would  be  to  plead  any  other  evidence  upon 
which  plaintiff  relied  for  a  recovery.  The 
first  count  pleaded  the  failure  to  sound  the 
gong,  or  give  any  other  warning  of  the  ap- 

Digilized  by 


Colo.) 


DENVER  CITY  TRAMWAY  CO.  v.  MARTIN. 


839 


proacfa*  of  the  car.  Under  this  auction  the 
ordlDftnce  was  admissible  to  sustain  tbla 
count.  Griffith  t.  Denver  Consolidated  Tram- 
way Co.,  14  Colo.  App.  604.  508,  61  Pac.  46. 
Further,  the  defendant  as  part  of  Its  case  in- 
troduced In  evidence  the  complaint  which  set 
forth  a  copy  of  the  ordinance,  thus  placing  it 
before  the  jury.  The  motion  to  strike  did 
not  include  this  evidence  introduced  by  the 
defendant.  So  that  If  there  was  error  in  the 
rallng.  it  would  have  been  without  prejudice 
to  defendant 

In  appellant's  opening  brief  It  la  strenu- 
ously insisted  that  the  negligence  of  the 
driver  of  the  velilde — ^belng  the  husband  of 
plalntitt — waa  imputable  to  plaintiff,  upon 
the  theory  that  the  mere  existence  of  the 
marital  r^ation  between  the  driver  and  the 
plaintiff  brings  plaintiff  within  the  doctrine 
of  Imputable  negligenca  The  argument  in 
support  of  this  position  assnmee  that  the  hus- 
band waa  gollty  of  such  contributory  Dili- 
gence as  would  have  precluded  a  recovery  if 
he  bad  been  plalntlfT.  If  the  correctness  of 
this  assumption  should  be  admitted,  under 
stHue  of  the  authorities.  It  would  then  be- 
come necessary  to  determine  whether  or  not 
plaintiff  was  guilty  of  such  contributory  neg- 
ligence on  her  part  as  would  prevent  a  re- 
covery by  her,  notwithstanding  we  should  de- 
cide that  the  negligence  of  the  nusband  waa 
not  Imputable  to  the  wlf&  A  determination 
of  this  latter  question  would  necessitate  an 
examination  of  practically  the  same  questions 
of  law  and  fact  as  would  be  involved  In  a 
determination  of  the  question  whether  or  not 
the  husband  was  guilty  of  contributory  neg- 
ligence. We  prefer,  therefore,  to  determine 
the  latter  qnestlon,  and  await  a  determination 
of  the  former  until  it  la  squarely  presented 
by  the  facts. 

In  the  reply  brief,  appellant  takes  the  posi- 
tion that  the  facta  of  this  case  bring  It  with- 
in the  exception  to  the  role  of  Imputable 
ncsUgence,  as  .  stated  In  O.  &  S.  Ry.  Co.  v. 
Tbomas,  8S  Ct^o.  522,  81  Pac.  801,  70  U 
B.  A.  681:  **Bnt  there  is  a  well-recognised 
excepti<Hi  to  this  rule  when  the  Inured  per- 
sm  is  In  a  position  to  exercise  control  or 
over  the  driver,  or  is  gnll^,  or 
falls  to  exercise  such  care  under  the  circum- 
stances as  he  could,  and  shonld,  exercise 
under  the  particular  dicnmstances  to  pro- 
tect talnuelf.**  This  change  of  position  is  an 
additional  reason  for  pursuing  the  course  we 
do.  It  appearing  from  the  testimmiy  of  the 
motorman  that  he  conid  stop  a  car  equipped 
as  this  car  was,  ninnlng  10  miles  an  honr, 
within  a  distance  of  40  feet  and  it  also  ap- 
pearing from  his  testbnony  that  from  the 
point  where  be  first  saw  the  'vehicle  to  the 
point  where  the  car  was  finally  stopped  aft- 
er the  collision  not  less  than  80  feet  inter- 
vened, one,  If  not  alt,  of  the  following  con- 
clusions seems  Inevitable,  vis.:  (1)  The  car 
was  running  at  a  mnch  greater  rate  of  speed 
than  10  miles  an  hoar;  (2)  the  motorman 
did  not  use  ordinary  care  and  diligence  In 


applying  the  means  at  his  command  to  avoid 
the  collision ;  or  (S)  that  the  motorman  did 
not  exercise  fliat  care  and  diligence  required 
by  the  law  to  ascertain  and  know  that  the 
track  ahead  was  clear,  and  that  be  did  not 
see  the  vehicle  mitll  immediately  preceding 
the  Instant  wh^  the  collision  occurred. 

The  very  violence  of  the  Impact  sufilclent 
to  carry  the  vehicle  a  distance  of  20  to  40 
feet,  overturning  and  wrecking  It,  was  strong 
evidence  which  tended  to  show  the  extraor- 
dinary speed  ot  the  cat,  without  which  the 
motorman  might  in  the  ex«vise  of  ordinary 
care,  have  brought  the  car  to  a  stop,  or  at 
least  have  abated  its  speed  sufficiently  to 
have  avoided  the  collMon  which  resulted  in 
plaintiff's  injuries,  and  It  would  also  Indi- 
cate that  the  speed  of  the  car  had  not  bem 
appreciably  lessened  at  the  Instant  of  the 
colllslm,  yiewlnc  the  testimony  as  we  do, 
with  the  aid  of  a  plat  which  was  filed  as  an 
exhibit  In  the  case  and  •!>  in  the  record,  we 
are  firmly  convinced  that  the  evldoice  of  Uie 
defmdanf s  witnesses  warranted  the  Jury  In 
finding  defendant  guilty  of  ne^lgence  upon 
all  three  propositions  above  stated. 

We  also  believe  that  the  evidence  shows 
that  the  gong  was  not  sounded  until  im- 
mediately preceding  the  accident  This  con- 
viction Is  strengthened  by  the  testimtmy  of  a 
witness  Introduced  by  defendant  to  the  ef- 
fect that  motonnen  do  not  make  a  practice 
of  sounding  the  gong  within  60  feet  of  street 
crossings,  exc^  In  the  busy  district  or  por- 
tion of  the  city.  In  view  of  the  testimony  of 
the  husband  of  plaintiff,  and  the  other  oc- 
cupants of  the  vehicle,  that  they  were  un- 
familiar with  the  locality  and  did  not  know 
of  the  existence  of  the  railway  tracks  on 
South  Water  street,  the  tracks  being  laid  at 
the  surface  of  the  street  with  nothing  to 
Indicate  to  one  approaching  the  street  that 
railway  tracks  were  laid  tliereon,  the  qties- 
tlcm  whether  or  nor  the  gong  was  sounded 
as  required  by  the  ordinance  became  a  very 
material  one  In  this  case,  as  a  warning  signal 
of  some  kind  was  the  only  method  by  which 
the  occupants  of  the  vehicle  could  hare  been 
apprised  of  the  existence  of  the  railway 
tracks  upon  the  street  at  that  crossli^;.  If 
the  driver  of  a  vehicle  along  the  streets  of  a 
city  does  not  know  of  the  nclstence  of  street 
railway  tracks  upon  the  steeet  which  he  Is 
about  to  cross,  and  there  Is  nothing  in  the 
physical  conditions  to  Impute  to  him  such 
knowle^,  no  warning  signal  being  sounded, 
the  law  does  not  impose  an  absolute  duty 
upon  him  to  look  and  listen  for  an  approach- 
ing car  before  attempting  to  make  the  cross- 
lug,  and  tot  failure  so  to  do  he  Is  not  charge- 
able with  c<mtrIbutory  negligence  which  as 
a  matter  of  law  would  prevat  a  recovery. 
The  driver  of  a  vehicle  upon  |he  streets  of 
a  city  has  a  right  to  rely  upon  the  law  which 
requires  the  street  railway  company  to  give 
timely  warnings  of  the  approach  of  a  car. 
It  will  he  foond  upon  examination  that  the 
cases  which  hold  that  it  la  the^oty  of  jone 
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attempting  to  cross  a  steam  railway  track 
to  stop,  look,  and  listen,  and  that  a  failure 
BO  to  do  18  as  a  matter  of  law  contributor- 
negligence,  preTentlng  a  recovery,  are  al- 
most without  exception  cases  In  which  the 
person  attempting  to  make  the  crossing  knew 
of  the  existence  of  the  railway,  or  from  the 
existing  physical  conditions  such  knowledge 
was  Imputed  to  him.  The  duty  to  look  and 
listen  for  an  approaching  street  car  before 
attempting  to  cross  a  street  railway  track 
must  depend  upon  the  circnmstances  of  the 
case  under  consideration.  No  bard  and  fast 
rule  con  be  adopted  to  control  all  cases. 

Conceding  that  the  raCway  company  has 
a  preferential  right  to  the  use  of  that  portion 
of  the  streets  of  the  city  upon  which  Its 
tracks  are  laid,  the  rules  gorerning  such 
right  are  well  stated  In  Denver  City  Tram- 
way Co.  V.  Norton,  141  Fed.  599,  605,  73  C.  C. 
A.  1,  7,  a  case  cited  by  appellant:  "It  la  to  be 
conceded  that,  while  the  street  railroad  com- 
pany has  this  preferential  right  of  way,  it 
has  no  right  to  proceed  upon  the  assumption 
that  it  may  take  no  heed  of  the  probability 
of  encountering  at  such  crossings  la  a  city 
vehicles  and  the  like,  which  have  the  right  to 
use  the  crossing  as  a  common  highway.  The 
motorman  in  control  of  the  operation  of  his 
car  must  at  all  times.  In  approaching  such 
crossings  proceed  with  such  care  and  caution 
aa,  while  subserving  the  public  in  rapid  tran- 
sit, be  can  reduce  to  the  minimum  the  danger 
to  others  entitled  to  its  contemporaneous 
use.  The  law  of  Colorado  did  not  undertake 
to  define  the  rate  of  speed  at  which  a  street 
car  may  run.  It  did  exact  of  the  motorman 
a  degree  of  vigilance  commensurate  with  the 
probable  danger  to  others  using  the  crossing 
at  that  hour  of  the  night.  While  the  evidence 
in  this  case  tends  to  show  that  at  the  time 
of  night  when  this  accident  occurred  this 
crossing  was  Infrequently  used  by  vehicles, 
and  this  fact  should  be  tflken  Into  considera- 
tion by  the  jury  In  determining  the  ques- 
tion of  the  motorman's  negligence,  the  fact 
that  vehicles  were  liable  to  use  the  crossing 
at  any  time  laid  upon  him  the  duty  of  keep- 
ing a  lookout  for  their  approach,  and  to  so 
have  his  ear  under  such  control,  with  the  ap- 
pliances at  bis  command,  that  he  could  stop 
it  within  a  reasonable  time  to  avoid  collision 
with  a  vehicle  driven  with  reasonable  care." 

In  Philblu  V.  Denver  City  Tramway  Co., 
36  Cola  331,  85  Pac.  630,  some  of  the  rights 
of  a  pedestrian  or  driver  of  a  vehicle  to  the 
use  of  the  streets  upon  which  the  street  rail- 
way company  operates  Its  cars  are  thus  stat- 
ed (page  836  of  36  Colo.,  and  page  631  of  85 
Pac):  "It  is  not  negligence  for  a  person  to 
drive  across  street  railway  tracks  whenever 
and  wherever  be  may  have  occasion  to  do 
so,  and  this  right  of  crossing  the  tracks  la  not 
confined  to  street  crossings.  The  question  of 
negligence  in  such  cases  depends  upon  the 
proximity  or  remoteness  of  the  car,  Its  speed, 
and  other  circumstances.  It  Is  the  duty  of  a 
traveler  to  look  oat  for  himself,  and  to  exes- 


clse  such  ordinary  care  aa  would  be  exercised 
by  a  reasonably  prudent  person  under  attend- 
ant circumstances.  The  duty  Imposed  upon 
persons  crossing  steam  railway  tracks  to  stop^ 
look,  and  listen  Is  not  rigidly  applied  to  per- 
sons traveling  a  street  used  by  a  street  rail- 
way. The  failure  of  a  person  to  look  for 
approaching  cars  before  crossing  street  rail- 
way tracks  does  not  place  him  in  any  worse- 
position  than  if  he  had  looked  and  seen  the 
car;  and  therefore  if.  at  the  time  when  he 
started  to  drive  across  the  track,  the  car  was 
at  such  a  distance  that  an  attempt  to  cros» 
after  having  seen  It  would  not  have  t>een 
contributory  negligence,  his  failure  to  look 
for  the  car  will  not  preclude  his  recovery.  A 
person  is  not  guilty  of  contributory  negli- 
gence merely  because  he  attempts  to  cross  a 
street  railway  when  a  car  is  approaching.  If 
that  were  so,  he  could  never  attempt  to  cross 
such  a  track  In  the  crowded  part  of  a  city, 
where  there  Is  practically  always  an  ap- 
proaching car.  In  such  case,  negligence  de- 
pends upon  the  proximity  or  remoteness  of 
the  car,  itff  speeA,  and  all  other  circumstances 
surrounding  the  occurrence.  It  is  not  negli- 
gence per  se  for  One  to  cross  a  street  railway 
track  In  front  of  an  approaching  car  wblcb 
he  has  seen,  and  which  Is  not  dangerously 
near." 

According  to  the  evidence  In  the  record,  the 
driver  of  the  vehicle  could  have  seen  the  ap- 
proaching car  at  the  same  Instant  that  the 
motorman  saw  the  vehicle,  which,  according 
to  the  testimony  of  the  motorman,  was  at  the 
instant  when  the  car  was  at  a  distance  of 
60  feet  from  the  point  where  he  attempted  to 
cross  the  track,  a  distance  within  which  the 
motorman,  according  to  his  own  testimony, 
by  the  exercise  of  ordinary  care  and  dlli- 
g^ce,  In  the  use  of  the  appliances  for  that 
purpose,  could  and  should  have  stopped  the 
car,  running  at  no  greater  rate  of  speed  than 
10  miles  per  hour.  Therefore,  under  the  au- 
thority of  the  Phllbin  Case,  and  under  the 
facts  of  this  case,  admitting  that  the  driver 
of  the  vehicle  did  not  look  and  listen  for  the 
approaching  car,  nevertheless  he  was  not  guil- 
ty of  contributory  negligence  because  be  did 
not  look  and  listen.  It  follows  that,  the  hus- 
band and  driver  not  having  been  guilty  of 
contributory  negligence,  no  such  negligence 
can  be  imputed  to  plaintiff.  Upon  this 
branch  of  the  case  there  was  no  error  la 
the  instructions  to  the  jury  prejudicial  to  ap- 
pellant. 

The  assignments  of  error  based  upon  the 
admission  of  testimony  as  to  expressions  of 
pain  made  by  plaintiff  at  the  time  she  was 
taken  from  the  wreck,  and  immediately  sntn 
sequent  thereto,  and  testimony  as  to  the 
plaintUTs  nervous  condition  and  mental  suf-. 
fering,  and  Instructions,  as  to  the  measure  of 
damages  by  which  the  Jury  should  be  guided, 
will  be  considered  together,  as  such  subjects 
are  closely  rested  to  each  otb^.  The  testi- 
mony as  to  expressions  of  pain  made  by  plain- 
tiff was  properly  admitted  as  being  port  of 
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tbe  xa  gette.  AathorltlM  Id  nqvort  of  thli 
principle  are  fumeeenary.  The  cases  cited 
coonsel  for  appellant  are  not  In  point  It 
1m  well  settled  tbat  a  plalntlfl  may  recorer 
tor  mentel  pain  and  fright  connected  with  or 
reanltlng  from  an  Injury.  In  dlscossInK  an 
Instmctlon  quite  similar  to  the  instruction 
here  comidained  of,  the  Supreme  Cknirt  of 
ininols  In  Chicago  City  By.  Co.  t.  Taylor, 
170  UL  49,  67.  48  N.  E.  831,  884,  said:  "The 
question  as  to  a  recovery  for  physical  and 
mental  pain  Is  not  entirely  new  in  this  court. 
In  Indianapolis  &  St.  Louis  Railroad  Co.  ▼. 
Stables,  62  UL  818,  an  instruction  was  chal- 
lenged which  Informed  the  Jury  that  they 
might  take  Into  consldaratlon  pain  and  an- 
guish of  mind  consequent  on  sn^  injury, 
but  the  Instruction  was  sustained.  It  ia  there 
said  (page  82(9:  *It  ia  tbe  mind  that  either 
feels  or  takes  cognisance  of  physical  pain, 
and  hence  there  is  mental  anguish  or  suffer- 
ing inseparatde  from  bo^ly  injury.  •  *  • 
The  mental  anguish  which  would  not  be  prop- 
er to  be  c<ni8idered  Is  where  It  is  not  connect 
ed  with  the  bodily  Injury,  but  was  caused  1^ 
some  mental  conception  not  arising  from  tbe 
physical  Injury.*  In  Hannibal  ft  St  Joseph 
Railroad  Ca  t.  Martin,  111  III.  219,  the  Jury 
were  Instructed  that  'in  determining  tbe 
amount  of  damages  the  plaintiff  is  entitled  to 
recover  in  this  eaae.  If  any,  the  Jury  have  a 
right  to,  and  they  should,  take  Into  conald- 
eratl(m  all  the  facta  and  circumstances  in 
eridHice  before  them,  the  nature  and  extent 
of  the  plaintiff's  idiyalcal  Injuries,  If  any, 
testified  about  by  the  witnesses  In  this  case, 
her  suffering  In  body  and  mind,  If  any,  re- 
sulting from  sudi  injuries,  and  also  such 
prospective  suffering  and  loss  of  health.  If 
any,  as  the  Jury  may  believe  from  all  tbe  evi- 
dence *  *  *  she  has  sustained  or  will  sus- 
tain by  reason  of  such  injuries.'  The  court 
hdd  the  instruction  correct,  and  said  (page 
'JSZy.  MVhere  suffering  in  body  and  mind  la 
the  result  of  injuries  caused  by  n^Ilgence, 
It  Is  proper  to  take  them  into  consideration 
in  estimating  the  amount  of  damages.'  See, 
also,  City  of  Chicago  v.  McLean,  138  III.  148. 
24  N.  B.  527,  8  L.  R.  A.  765,  where  tbe 
Stables  Case,  supra,  was  cited  and  approved ; 
also  Central  Railway  Ca  v.  Serfoss.  158  111. 
879, 88  N.  B.  119.  In  a  case  of  this  character 
we  are  inclined  to  the  opinion  that  the  rule 
established  1^  the  cases  cited  is  tbat  any 
physical  and  m^tal  suffering  attending  or 
arising  from  the  injury  received  may  be  re- 
garded as  a  part  of  the  Injury,  and,  as  such, 
a  proper  subject  of  compensation;  but  in- 
jured feelings  which  might  arise  in  the  mind 
resulting  from  the  Injury,  not  being  a  part 
of  the  pain  naturally  attending  the  Injury, 
cannot  be  regarded  as  an  element  of  damage." 
Clark's  Street  Railway  Acddrat  Law  (2d 
Rd.)  pL  488  ;  8  Am.  &  Etag.  Bnc;  Law  (2d  Ed.) 
66& 

The  authorities  cited  by  counsel  for  ap- 
pellant, as  opposed  to  the  doctrine  above 
announced,  come  within  the  exertion  stated 


in  tbe  last  paragraph  of  the  above  quota- 
tion; that  ia,  they  are  cases  in  which  the 
Jury  was  instructed  that  mental  pain  or  suf- 
fering causing  mortification,  humiliation,  or 
grief,  as  a  result  of  a  maimed,  disfigured,  or 
crippled  body,  was  an  elemoit  of  damages 
wliich  might  be  considered.  These  authori- 
ties are  manifestly  not  In  point,  as  the  facts 
In  the  case  under  consideration  clearly  dls- 
tlnguIaOi  it  from  sndi  cases ;  and  there  waa 
nothing  in  the  instructions  whldi  by  any 
possibility  can  be  said  to  have  given  the 
measure  of  damages  Iield  to  be  incorrect  In 
the  above  coses.  The  Instmctions  in  this 
case  limited  the  recovery  to  bodily  pain  and 
mmtal  suffering  wbidt  plaintiff  bad  endured, 
or  mi^  endure,  <m  account  of  such  injuria, 
or  as  a  direct  result  of  the  injuries  sus- 
tained. 

At  the  oral  argument  particular  stress  was 
laid  upon  the  concluding  paragraph  of  In- 
stmcUon  Xa  7,  which  Is  as  follows:  "Where 
mental  snfferii^  occurs  In  connection  with  a 
bodily  injury,  the  law  does  not  separate  the 
two,  but  allows  a  recovery  for  both,  and  the 
amount  of  such  recovery  Is  not  defined  by 
the  law,  but  la  left  to  the  Judgment  of  an 
enllgh^ied  Jury  to  be  assessed  in  such  rea- 
stmable  sum  as  to  tbe  Jury  under  all  the  clr> 
cumstancea  may  seem  meet  and  right."  It  W 
said  tbat  tiie  above  quoted  portlmi  of  this  In- 
struction jiermltted  the  Jury  to  enter  tbe 
domain  conjecture,  and  tbat  "the  Judg- 
ment of  an  enlightened  Jury"  is  not  a  Judg- 
ment based  upon  the  evidence  before  the 
Jury.  In  the  same  Instmctlon  die  Jury  were 
told  tbat  the  award  of  damages  must  be  In 
such  sum  as  in  their  Judgment  tiie  evidence 
warranted.  We  think  that  this  Instruction 
read  as  a  whole,  as  it  must  be,  required  the 
Jury  to  find  from  the  evidence  In  the  case  the 
amount  of  the  award,  and  that  the  words, 
"Judgment  of  an  ^lightened  Jury,"  which 
are  particularly  complained  ot  ere  limited 
by  tbe  words,  "under  all  the  circumstances," 
and  other  specific  language  upon  thla  point 
foqnd  In  Ibe  Instruction.  This  instruction, 
while  perhaps  subject  to  criticism,  is  not  so 
prejudicial  as  to  warrant  a  revoisal  of  the 
Judgment  in  this  (sse.  In  view  of  the  rule 
that  all  the  instmctlonB  given  must  be  read 
and  considered  as  a  wbol^  when  this  Is  done^ 
It  appears  tbat  the  Jury  were  again  and 
again  Instructed  that  they  must  find  fnun  the 
evidence  the  several  Issues  presented  by  the 
pleadings. 

There  are  54  assignments  of  error  In  this 
record.  Elaborate  briefs  bare  been  filed  on 
both  sides,  and  the  case  has  been  twice  oral- 
ly argued.  We  have  examined  vltb  care 
the  asBlgamCTts  ot  error  argued  and  the  au- 
thorities cited.  The  polnte  discussed  and  de- 
elded  In  this  opinion  are  the  only  points  pre- 
sented which  we  deem  of  importance.  Our 
conclusions  are  tbat  there  was  no  prejudicial 
error  in  the  rulings  of  the  court  upon  the 
admlssUm  or  rejection  of  evidence.  The 
InstructloDS  requested  and  refused,  so  far 
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as  they  correctly  stated  tbe  law.  were  sub- 
stantlally  covered  by  tbe  Instracttons  given. 
The  other  Instructions  tendered  and  reused 
Bhoold  not  have  been  given.  Tbe  Jury  were 
correctly  Instructed  In  the  law  as  announc- 
ed bereln  applicable  to  tbe  facta  disclosed 
by  tbe  evidence.  The  verdict  and  judgment 
were  -warranted  by  the  evidence.  There  be- 
ing no  error  in  Oie  record,  the  Judgment  will 
be  affirmed. 
Affirmed. 

STEELE,  C.  J.,  and  HELM,  J.,  concur. 


RICHARDSON  et  aL  v.  BUDpX  et  aL 
{Supreme  Court  of  Idaho.    Dec  8,  1008.) 

1.  Partitioit  (S  74*)— Intebjlocdtoby  Decbee 
—Effect. 

The  interlocutory  decree  entered  in  an  ac- 
tion for  the  partition  of  real  property  deter- 
mines the  right  to  partition,  and  tixes  the  re- 
spective rights  of  tbe  parties  as  ascertained  by 
the  court 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  {  209;  Dec.  Dig.  9  74.«1 

2.  pARxmoN  (S  94*)— Repobt  of  Referee. 

The  report  of  the  Teferees  appointed  to 
partition  real  property  presents  merely  the  ques- 
tion whether  said  referees  made  the  partition  in 
accordance  with  the  decree  of  the  court. 

[Ed.  Note. — For  other  cases,  see  Partition, 
Cent  Dig.  i  293;  Dec.  Dig.  S  91.*] 

3.  PaBTITION  (S  94*)— RePOBT  of  RETEBn— 

Hearing— Scope. 

The  hearing  of  the  report  of  referees  ap- 
pointed to  partition  real  property  should  be 
merely  for  the  purpose  of  ascertaining  whether 
such  referees  carried  out  the  directions  of  tbe 
court,  and  evidence  should  be  received  at  euch 
bearing  directed  to  this  question  only,  except 
when  such  report  involves  the  question  whether 
the  referees  acted  fairly  and  equitably. 

[Ed.  Note.— For  other  eases,  see  Partition, 
Gent.  Dig.  I  298;  Dec  Dig.  |  94.*] 

4.  Courts  Q  1*)— Jubisdiotioh  of  Cause  or 

Action. 

Jurisdiction  over  the  subject-matter  is  the 
right  of  the  court  to  exercise  judicial  power 
over  that  class  of  cases  not  the  particular  case 
before  it,  but  rather  the  abstract  i>ower  to  try  a 
case  of  the  kind  or  character  of  the  one  pend- 
ing, and  not  whether  the  particular  case  is  one 
that  presraita  tlie  cause  of  action,  or  under  the 
particular  facts  is  triable  before*  tbe  court  in 
n'hich  it  is  pending,  because  of  some  Inherent 
facta  which  exist  and  may  be  developed  during 
the  trial. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  I  1 ;  Dec.  Dig.  i  !.•] 

5.  COCJETB  (It  1*)— JVBISDIcnON  OF. 

Whether  the  particular  facta  of  the  case 
authorize  the  trial  court  to  enter  a  decree  for 
the  partition  of  real  property  does  not  involve 
the  jarisdiction  of  tbe  court  to  act  in  such  mat- 
ter, bat  relates  solely  to  the  inquiry.  Did  the 
court  act  erroneously  upon  the  facts  presented? 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  gS  1.  5  ;  Dec  Dig.  |  l.*l 

6.  Courts  (S  1*)— JuBiaoicnon  of  Cause  of 

Action. 

There  is  a  clear  distinction  between  juris- 
diction to  act  and  action  which  is  merely  em>- 
neons.  The  former  involves  the  power  to  act 
at  all,  while  tbe  latter  invcdvea  the  authority 


to  act  in  the  particular  way  in  whidi  th»  court 

did  act 

[Ed.  Note.— For  other  cases,  see  Courtly  Cent 
Dig.  f  1 :  Dec  Dig.  {  I.*] 

7.  JUDOHBNT  (i  356*)— OpBHINO  OB  YaCAHNO 

— Ebbob  as  to  Facts. 

An  interlocutory  decree  entered  in  a  parti- 
tion suit  and  the  report  of  the  referees  thereun- 
der will  not  be  set  aside  upon  the  groand  that 

the  particular  facta  upon  woidi  the  court  liased 
such  interlocutory  decree  did  not  authorize  or 
justify  the  entry  of  such  decree.  Such  question 
can  only  be  reviewed  upon  an  appeal,  in  which 
tbe  facts  presented  to  the  trial  court  are  also 
presented  to  the  appellate  court.  This,  however, 
does  not  involve  tbe  jurisdiction  of  tbe  trial 
court  to  act. 

[Ed.  Note.— For  other  cases,  see  Judgmat 
Cent  Dig.  S  693;  Dec  Dig.  |  868.*] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Nea  Pucs 
County;  Edgar  C.  Steele,  Judge. 

Partition  by  A  C.  Richardson  and  another 
against  Ricliard  Ruddy  and  others.  From  s 
Judgment  for  plaintiffs,  and  an  order  denying 
a  new  trial,  defendants  appeal.  Affirmed. 

George  W.  TannahlU  and  James  De  HaT- 
en,  for  appellants.  Clsy  McNomee  and  J. 
E.  Jacques,  for  reeipondents. 

STEWART,  J.  This  case  has  been  before 
this  court  upon  two  former  appeals.  10  Ida- 
ho, 151,  77  Pac.  972;  11  Idaho,  561,  83  Pac. 
606.  The  action  is  for  partition  of  real  prop- 
erty. The  first  appeal  presented  to  ttds 
court  for  review  an  interlocutory  order  or 
decree  rendered  by  the  trial  court  on  March 
16,  1903,  in  which  tbe  coort  determined  the 
interests  of  Walker  Richardson  and  A.  A. 
Kincald,  and  made  findings  and  ordered  a 
partition  of  said  premises  as  to  them,  and 
apiiointed  three  referees  to  make  said  parti- 
tion and  report  tbelr  action.  The  case  was 
continued  as  to  tbe  interests  of  ttie  other 
parties  to  said  suit  A  motion  for  a  new 
trial  was  made,  denied,  and  the  appeal  was 
from  the  judgment  and  from  tbe  order  over- 
ruling  a  motion  for  new  trial.  Upon  ap- 
peal this  court  passed  upon  the  aufflciency  of 
the  complaint,  and  the  motion  for  a  continu- 
ance, and  held  the  court  had  power  and 
jurisdiction  to  enter  an  Interlocutory  decree 
directing  a  partition  of  the  real  property  as 
between  those  whose  share  had  been  deter- 
mined,  and  leaving  Intact  the  share,  interest, 
or  estate  of  those  that  were  undetermined. 
The  court  also  held  that  the  trial  court  com- 
mitted no  error  in  admitting  In  evidence  cer- 
tain letters.  The  judgment  was  affirmed. 
The  referees  appointed  by  tbe  interlocutory 
decree  made  their  report,  and  tbe  same  was 
confirmed  by  tbe  trial  court  A  motion  for 
new  trial  was  denied,  and  the  second  ap- 
peal was  from  the  Judgment  and  the  order 
denying  a  new  trial.  Upon  the  second  ai>- 
peal  tbe  question  of  continuance  was  again 
presented.  This  court  Iwld  that  tbe  matter 
was  disposed  of  <m  tbe  former  appeal  and 
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was  res  adjudlcata,  and  that  the  matter  be- 
fore the  court  upon  that  appeal  arose  out 
of  the  report  of  the  referees  and  the  judg- 
m&it  of  the  court  thereon.  The  judgment  of 
the  trial  court  couflrmlng  the  report  of  the 
referees  was  set  aside  and  direction  given  to 
appoint  other  referees  who  would  equitably 
and  justly  apportion  said  lands  between  the 
respectlTe  parties,  and  the  cause  was  re- 
manded for  further  proceedings.  After  the 
reversal  Richard  Ruddy,  E.  Conrad,  Mrs.  E. 
Conrad,  J.  J.  Maraseck,  and  Math  Jacobs, 
appellants  herein,  moved  the  court  to  set 
aside  the  interlocutory  order  made  on  the 
lOth  day  of  March.  1903,  and  prior  to  both 
the  former  appeals.  The  principal  ground 
of  this  motion  was  that  the  court  had  no' 
jurisdictlou  of  the  subject-matter  of  the  suit 
at  the  time  of  the  filing  of  said  suit  or  at 
the  time  ot  the  raidltfon  of  said  Interlocu- 
tory decree,  or  at  all,  and  that  all  the  pro- 
ceedings relative  thereto  are  and  were  void 
and  of  no  effect  whatever,  for  the  reason 
that  said  interlocutory  decree  as  rendered 
was  in  violation  of  sections  2288  and  2290 
of  the  Revised  Statutes  of  the  United  States 
(TJ.  S.  Comp.  St  1901,  pp.  1385,  1389),  pro- 
viding the  mode  of  procedure  under  which 
title  may  be  acquired  to  public  land  of  the 
United  States  by  homestead  entry.  This  mo- 
tion was  denied,  and  the  appellants  herein 
excepted.  Afterwards,  1^  agreement  of  the 
parties,  E.  C.  Spodden  was  appointed  as  sole 
referee  to  make  the  partition  under  said 
Interlocutory  order.  This  referee  proceeded 
In  accordance  with  the  directions  of  said  or- 
der to  make  said  partition  and  made  his  re- 
port to  the  court  in  writing.  Upon  the  com- 
ing In  of  said  report  the  defendants,  appel- 
lants here,  Richard  Ruddy,  E.  Conrad,  Mrs. 
E.  Conrad,  C.  E.  Newton,  3.  J.  Maraseck, 
and  Math  Jacobs,  each  and  all,  objected  to 
the  report  of  the  referee  upon  the  same 
grounds  as  alleged  in  the  motion  to  set  aside 
the  interlocutory  order;  that  Is,  that  the 
court  had  no  jurisdiction  of  the  subject-mat- 
ter  of  the  action,  and  had  no  jurisdiction  to 
make  an  order  appointing  a  referee  or  con- 
firm or  approve  the  r^rt  of  the  referee  or 
make  or  enter  a  decree  of  partition  of  said 
premises.  This  objection  was  overruled,  and 
final  judgment  was  entered  confirming  the 
report  of  the  referee.  A  motion  for  a  new 
trial  was  made  and  overruled. 

This  appeal  is  from  the  judgment  and 
from  the  order  denying  a  new  trial.  It  ap- 
peam  from  the  record  that  a  trial  was  bad 
upon  the  objections  to  the  report  of  the  ref- 
eree and  certain  evldmce  was  Introduced. 

The  evidence  Introduced  npon  HAb  hearing 
Is  found  In  the  record  In  a  proper  bill  of  ex- 
ceptions. The  evidence,  howevw,  taken  upon 
the  original  trial,  upon  which  findings  were 
made  and  Uie  interlocntoty  decree  entered, 
la  not  In  the  record.  This  court,  theretdre^ 
Is  not  advised  as  to  what  the  proof  ahowed 
npon  which  the  interlocutory  decree  was  bas- 
«d,  and  for  that  reason  cannot  review  the 


same.  The  sufficiency  of  the  complaint  and 
the  nature  and  character  of  the  action  have 
been  determined,  and  these  questions  are  res 
adjudlcata.  The  sole  question  argued  by 
appellant  upon  this  appeal  was  that  the  trial 
court  did  not  have  jurisdiction  of  the  sub- 
ject-matter or  Jurisdiction  to  enter  the  judg- 
ment appealed  from.  The  question  of  Juris- 
diction may  be  raised  at  any  time  under  the 
provisions  of  Rev.  St.  1887,  S  4178,  and,  If 
the  judgment  In  this  case  Is  void  for  want  of 
jurisdiction,  It  would  seem  that  the  question 
can  be  raised  at  any  stage  of  the  proceed- 
ing, and  that  a  motion  to  set  aside  the  Judg- 
ment upon  that  ground  is  proffer  and  recog- 
nized practice.  15  Bncy.  Pleading  &  Prac- 
tice, p.  237.  In  this  case  there  Is  nothing 
upon  the  face  of  the  judgment  of  confirma- 
tion of  the  r^rt  of  the  referee  or  the  inter- 
locutory decree  which  in  any  way  Indicates 
want  of  Jurisdiction  In  the  trial  court  to 
make  the  same.  The  appellants,  however,  ar- 
gue that  because  it  appeared  at  the  hear* 
Ing  of  the  objections  to  the  confirmation  of 
the  report  of  tbe  referee  that  an  agreement 
had  been  entered  Into  between  appellants  and 
respMidents  which  provided  that  an  entry 
should  be  made  under  the  homestead  laws  of 
the  United  States,  by  which  title  should  be 
acquired  in  the  name  of  the  homestead  en- 
tryman  for  the  use  and  benefit  of  the  parties 
to  the  agreement,  and,  after  such  title  was 
so  acquired,  such  parties  should  own  said 
land  as  tenants  in  common,  that  such  agree- 
ment was  void,  and,  for  that  reason,  the 
court  had  no  Jurisdiction  to  try  a  case  In- 
volving the  right  to  have  said  property  par- 
titioned according  to  such  agreement  While 
the  appeal  In  this  case  is  from  the  final  judg- 
ment and  from  the  order  overruling  tbe  mo- 
tion for  a  new  trial,  appellant  has  not  pre- 
sented to  this  court  the  evidence  Introduced 
before  the  trial  court  and  upon  which  the 
Interlocutory  decree  Is  based.  While  certain 
evidence  was  Introduced  upon  the  bearing 
upon  the  objections  to  the  confirmation  of 
tbe  report  of  the  referee,  yet  It  is  not  shown 
that  this  was  the  evidence  introduced  upon 
the  trial  of  the  case,  and  very  properly  so, 
for  the  case  on  Its  merits  could  not  again 
be  tried  upon  sach  hearing.  The  interlocu- 
tory decree  determined  the  right  of  the  par- 
ties to  have  partition.  The  report  of  the 
referee  mnely  presents  the  question  as  to 
whether  the  referee  made  tbe  partition  in 
accordance  with  the  interlocutory  decree. 
Bvldence  directed  to  this  question  only  should 
have  been  rec^ved  at  tbe  hearing  of  the  ob- 
jections to  BQCii  report  Under  no  pretense 
could  the  case  be  tried  anew  at  such  time. 
Rev.  St  1887,  I  4B72,  provides:  ''In  making 
the  partition,  tbe  referees  must  divide  the 
property  and  allot  the  several  portltms  there- 
ot  to  tbe  respective  parties,  quality  and 
quantity  relatively  considered,  according  to 
tbe  respective  rights  of  tbe  parties  as  de- 
termined 1^  the  court,  pursuant  to  tbe  pro- 
visions of  this  chapter,  deatguatlng  the  sev- 
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eral  portions  by  proper  landmarks,  and  may 
employ  a  surr^or,  with  the  necessary  aa- 
stetantfl,  to  aid  them."  Section  4573  pro- 
vides: "The  referees  must  make  a  report  of 
their  proceedings,  specifying  the  manner  In 
which  they  executed  their  trust,  and  describ- 
ing the  property  divided,  and  the  shares  al- 
lotted to  each  party,  with  a  particular  de- 
scription of  each  share."  Section  4574  pro- 
vides that  such  r^rt  may  be  confirmed, 
changed,  modified,  or  set  aside  by  the  court, 
and,  if  necessary,  new  referees  may  be  ap- 
[Ktinted.  Thus  It  will  be  seen  that  the  pow- 
er and  duty  of  the  referee  appointed  under 
the  interlocutory  decree  Is  to  carry  out  the 
directions  of  the  trial  court  In  such  decree, 
and  objections  to  the  report  made  by  such 
referee  would  Involve  the  question  whether 
the  referees  carried  out  and  followed  such 
directions,  »cept  as  to  matters  left  to  their 
judgment,  and,  as  to  such  matters,  whether 
or  not  th^  acted  fairly  and  equitably.  Rich- 
ardson V.  Loupe,  80  Cal.  490.  22  Pac.  227. 
These  and  these  only  were  the  qu^tlons 
which  the  court  should  have  tried  and  deter- 
mined upon  such  hearing.  Nothing,  there- 
fore, appearing  upon  the  face  of  the  Inter- 
locutory decree  which  in  any  way  calls  in 
qnestlon  the  Jurisdiction  of  the  court  to  try 
said  case  and  enter  Judgment  therein,  it 
will  be  necessary  to  look  to  the  evidence  for 
the  purpose  of  determining  the  question  of 
Jurisdiction.  The  evidence,  however,  is  not 
in  the  record. 

The  findings  of  the  court  upon  which  the 
Interlocutory  decree  was  entered  are  in  the 
record,  and.  In  the  absence  of  the  evidence, 
the  court  will  presume  that  the  findings  are 
in  accord  with  the  evidence.  The  court  finds 
among  other  things:  "First.  That  plaintiff 
Walker  Richardson  and  defendants  Richard 
Ruddy,  E.  Conrad,  C.  E.  Newton,  and  A,  A. 
KIncald  entered  into  certain  agreements 
whereby  they  and  their  transferees  hereafter 
named  acquired  title  as  Joint  tenants  to  the 
following  described  lands  and  premises,  sit- 
uate In  Idaho  county,  Idaho:  Lots  14  and 
15,  and  the  N.  E.  %  of  the  N.  B.  %  of  sec- 
tion 35,  township  34  north,  range  S.  EL  B.  M., 
containing  110.95  acres,  and  that  out  of  said 
described  lands  the  said  parties  or  their  said 
transferees  agreed  to  convey  to  Mrs.  E.  Con- 
rad five  acres.  Thati  according  to  the  said 
agreement,  the  said  lands  were  so  acquired 
from  the  United  States  government  by  filing 
certain  government  scrip  with  the  proper 
United  States  officials  and  by  the  payment 
of  the  necessary  money  therefor  and  ac- 
cording to  such  agreement  patent  to  said 
lands'  has  been  duly  issued  to  the  defendant 
Richard  Ruddy,"  who  the  court  finds  was  to 
and  did  "act  as  trustee  In  acquiring  the  le- 
gal title  to  the  said  lands  for  the  said  par- 
ties and  their  transferees  and  be  now  holds 
the  legal  title  to  the  same."  If,  then,  the 
facts  be  as  found  by  the  coprt,  the  argu- 
ment of  counsel  for  appellant  Is  entirely  mis- 
directed.   The  coart  finds  that  the  parties 
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entered  Into  an  agreement  by  which  certain 
lands  were  to  be  purchased  from  tba  Unite<l 
States  for  the  said  parties  as  tenants  in  com- 
mon and  title  taken  In  the  name  of  Buddy 
as  trustee,  and  not  that  Ruddy  was  to  make 
a  homestead  entry  for  the  benefit  of  tbe 
parties  to  the  agreement  as  contended  for 
by  counsel  for  appellant.  If  the  land  was  to 
be  purchased  by  scrip,  the  Revised  Statutes 
of  the  United  States,  with  reference  to  ac- 
quiring title  by  homestead,  do  not  neces- 
sarily apply.  The  argument  of  counsel  for 
appellant  is  based  upon  the  theory  that  the 
contract  was  as  he  claims,  while  the  facta 
as  found  by  the  trial  court  are  entirely  dif- 
ferent, and  make  Inapplicable  and  of  no 
'force  whatever  the  contentions  of  the  appel- 
lant as  to  the  Jurisdiction  of  the  trial  court. 

This  is  an  action  for  the  partition  of  real 
pro[>erty,  as  held  by  this  court  on  the  former 
appeal  (10  Idaho,  151,  77  Pac.  972),  and  of 
such  action  the  district  court  has  jurlsdlo 
tlon  to  try  and  determine  under'  the  proTl- 
slons  of  section  4560  et  seq.,  Rev.  St  1SS7. 
The  trouble  with  appellant's  contention  in 
this  case  is  that  it  confuses  Jurisdiction  and 
power  to  try  the  case  with  the  question  of 
the  authority  of  the  court  to  enter  Judgment 
upon  the  particular  fact«  of  the  eas&  Con- 
ceding, therefore,  that  the  action  Is  based 
upon  the  contract,  as  claimed  by  the  appel- 
lant, still  the  district  court  would  have  Ju- 
risdiction of  the  subject-matter.  Brown  on 
Jurisdiction,  i  la,  lays  down  the  general  doc- 
trine as  follows:  "Jurisdiction  over  the  sub- 
ject-matter Is  the  right  of  the  court  to  ex- 
ercise Judicial  power  over  that  class  of 
cases,  not  tbe  particular  case  before  it,  but 
rather  the  abstract  power  to  try  a  case  of 
the  kind  or  character  of  the  one  pending; 
and  not  whether  the  particular  case  Is  one 
that  presents  a  cause  of  action,  or  under 
the  particular  facts  is  triable  before  the 
court  In  which  It  Is  pending,  because  of 
some  inherent  facts  which  exist  and  may  be 
developed  during  the  trial."  See,  also,  11 
Cyc.  669.  Applying  this  rule  to  the  case  at 
bar,  the  Jurisdiction  of  the  trial  court  de- 
pends upon  the  right  of  tbe  court  to  exercise 
Judicial  power  over  thait  class  of  cases,  to 
which  this  case  belongs  and  not  over  the 
particular  case  before  It — the  power  to  try 
a  case  of  the  kind  or  character  of  the  one 
pending,  and  not  whether  the  partlcalar  case 
is  one  that  presents  a  cause  of  action,  or 
under  the  particular  facts  was  triable  to  the 
district  court.  The  trial  court  had  Juris- 
diction of  the  parties  it  Is  conceded.  That 
the  trial  court  had  Jurisdiction  of  an  action 
to  partition  real  property  is  clearly  prodd- 
ed by  the  statute. 

Whether  the  particular  facts  of  this  case 
authorized  tbe  trial  court  to  enter  a  decree 
for  the  partition  of  the  property  in  question 
does  not  involve  the  Jurisdiction  of  the  court 
to  act  in  such  matter,  but  relates  solely  to 
the  inquiry:  Did  tbe  court  act  erroneously 
upon  the  facts  presented?  At  most,  tin  ap- 
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pellanrs  contention  goes  only  to  ihe  Inqniry, 
•did  the  court  act  rightly  upon  the  fiicta  pre- 
eented,  did  the  court  commit'  an  error  by 
the  action  taken,  and  not  did  the  court  have 
Jarisdlctlon  or  power  to  act  at  all?  It  wUl 
be  thus  seen  that  there  Is  a  clear  dlatlnctUm 
between  the  Jurisdiction  of  the  court  to  try 
■and  determine  a  matter  and  the  action  of 
such  court  in  a  matter  which  la  m6rely  er- 
roneous. The  former  Involres  the  power  to 
act  at  all.  while  the  latter  InvolTes  the  au- 
thority to  act  In  the  parttcnlar  way  in  which 
the  court  did  act  Glendennlng  t.  McNutt,  1 
Idaho,  592.  Therefore  the  question  which 
•coansti  for  appellant  argues  Is  not  a  ques- 
tion of  Jurisdiction,  but  Is  purely  a  question 
■of  Inquiry  as  to  whether  the  court  committed 
an  error  In  acting  in  the  particular  manner 
In  which  the  court  did  act  upon  the  particu- 
lar case  or  fiicts  presented  to  the  court  for 
action.  The  fact  that  the  trial  court  may 
hare  erred  In  decreeing  the  partition  of  the 
property  does  not  argue  that  the  court  did 
not  hare  Jurisdiction  to  commit  such  error. 
So  we  think  that  the  question  presented  by 
the  record  In  this  case  Is  not  one  of  Jurisdic- 
tion, hut  solely  the  quesOon:  Did  the  court 
■commit  as  error  In  so  acting?  If  the  facts 
lie  as  found  the  trial  court,  which  we 
must  assume,  then  the  argument  of  counsel, 
«Ten  conceding  Its  correctness  aa  applied 
to  certain  fads,  would  have  no  application 
to  the  facts  In  thia  case.  We  are  of  the  opin- 
ion therefwe  that  upon  the  facts  as  found 
"by  the  trial  court  there  can  he  no  question 
whatever  but  what  the  trial  court  bad  Juris- 
diction to  enter  the  Interiocntory  decree  and 
the  order  confirming  the  repwt  of  the  ref- 
eree. Had  counsel  desired  to  present  the 
question  which  he  has  ai^ed  In  this  case, 
•eren  conceding  hla  position  correct,  he 
abould  have  brought  to  thIa  court  the  erl- 
•dence  taken  at  the  trial  and  upon  which  the 
■conrt  based  its  Judgmrait 

Tlie  Judgment  of  the  trial  court  will  be 
affirmed.  Costs  awarded  to  the  respondents. 

AILSHIE,  a  J.,  and  8ULLIVAK,  J.,  con- 
-cur. 


Ex  parte  NIDAT. 
(Supreme  Court  of  Idaho.   Dec  19.  190&.) 

1.  PBIVILIOBn    CoiraUNICATIONS  —  AlTOBnET 

AS  Witness. 

Under  the  provlalons  of  subdivisioQ  2,  $ 
6958,  Rev.  St.  1887,  "an  attorney  caooot  wltb- 
■out  the  consent  of  his  client  be  examined  as  to 
an;  communication  made  by  the  client  to  him, 
or  nis  advice  liTCn  thereon  ui  the  conrse  of  pro- 
fessional emproymenL" 

2.  WrrNBssEs  (i  222*}— PaivzLEOEn  Cohuuhi- 

CATIOITS— ATTOBIIEr   AND  CLIENT— BUBDEH 

TO  Snow  Pbivilegcd  Chabacteb. 

\V1ien  an  attorney  is  called  aa  a  witness, 
and  declines  to  answer  a  gaestioa  or  produce 
letters  or  documents,  on  the  ground  that  the 


same  are  prlvileeed  under  the  provisions  of  anb- 
diviaion  2,  |  5!^,  Rev.  St.  1887,  the  burden 
ia  upon  him  to  show  sufficient  facts  and  circum- 
stances to  e^bllsh  the  general  privileged  diar- 
acter  of  the  communications  or  documents, 

[Ed.  Note— For  other  cases,  see  Witnesses, 
Cent  Dig.  I  786;  Dec.  Dig.  |  222.*] 

3.  WriNESSBS  ({  222*)— PBiviuEOEn  Coioiuk- 

ICATIORS— ATTOBNET  ANU  CLIENT— BUB DEN 

TO  Show  Pbivileqed  Chabacteb. 

The  rule  does  not  necessitate  the  attorn^ 
disdoslDg  the  contents  of  the  documents  or  Im- 
port of  the  communications,  but  rather  devolves 
upon  him  the  necessity  of  showing  the  relation 
exiating  between  blm  and  his  client  at  the  time 
the  communications  or  documents  were  received, 
and  the  circumstances  under  which  be  came  into 
posseasion  of  the  same,  and  that  they  were  ob- 
tained by  him  while  acting  as  attorney  for  the 
client,  and  In  connection  with  his  (trofenional 
etucsgemeot  concerning  which  the  mformatlon 
was  to  be  used. 

[£d.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  {  786;  Dec.  Dig.  i  222.*) 

4.  WiTNEsses  jfl  200*)- PaiviLEOBD  Coiocn- 
NICATT0N8— What  CoNsrrrcTES. 

In  a  case  where  N.  was  general  attorney 
for  S.,  and  while  such  attorney  received  letters 
from  0.,  which  letters  had  been  written  by  8. 
to  G.  concerning  the  bosiuess  transactions  In- 
volved in  subsequent  litigation  referring  to  the 
income  and  revenue  obtained  from  the  hoslneBB 
thereafter  Involved  In  the  litigation,  and  it  does 
not  appear  that  N.  was  employed  through  the 
agency  of  O.,  or  that  O.  was  directed  to  sub- 
mit the  letters  to  N.  for  bis  Information  and  ad- 
vice, and  it  does  not  appear  that  the  same  were 
submitted  to  N.  for  any  legal  opinion  or  for  use 
in  any  litigation,  or  upon  which  to  render  an 
opinion  or  legal  advice  to  S.,  and  it  does  not 
appear  that  G.  was  the  agent  of  S.  either  tor 
the  purpose  of  employing  an  attorney  or  procur- 
ing 1^1  advice  for  8.  or  concerning  the  tatter's 
business,  Md,  that  N.  has  not  made  a  anCDcient 
showing  to  entitle  him  to  refuse  to  produce  the 
letters  or  to  claim  them  as  privileged  couununi- 
cations. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  I  752;  Dea  DlgTlioO.*] 

5.  Witnesses  K  21*)  —  Attendance  —  Poweb 
TO  Punish— Pbo bate  Coubt. 

Section  5165,  Bev.  St  1887,  which  provides 
that  "when  the  contempt  consists  in  the  omis- 
sion to  perform  an  act  which  is  yet  In  the  pow- 
er of  the  person  to  perform,  he  may  be  Impris- 
oned until  be  have  performed  it,  and  in  that 
case  the  act  must  be  specified  In  the  warrant  of 
commitmentj"  is  applicable  to  the  probate  court 
in  a  case  where  a  witness  refuses  to  appear  or 
teatify  or  to  produce  letters  and  documents  or^ 
dered  by  the  court 

[Ed.  Note.— For  other  cases,  see  Witoesses, 
Cent  Dig.  S8  37-41 ;  Dec.  Dig.  |  21.*] 

6.  Depositions  (8  71  •)— Attendance  or  Wit- 
nisss— Poweb  TO  Pinkish— Pbobatb  Coubt. 

Under  the  provisions  of  sections  9  and  10 
of  the  act  approved  Mardi  6,  1883  (Sos.  Laws 
1893,  p.  134),  providing  for  the  taking  of  deposi- 
tions, the  probate  court  or  judge  thereof  has  au- 
thority, upon  application  of  a  commlaaioneT  au- 
thorized to  take  depositions,  to  order  the  witness 
to  appear  and  testify,  and,  upon  his  refusal  to 
do  BO,  to  adjudge  him  guilty  of  contempt  In  dis- 
obeying the  order. 

[Ed.  Note.— For  other  oases,  see  DepositloDS, 
Cent.  Dig.  S  132 ;  Dec.  Dig.  |  7L*] 

(Syllabus  by  the  Coutt) 

Original  application      J.  L.  Nlday  tor  a 

writ  of  habeas  corpus.    Writ  quashed,  and 


*For  other  cases  sea  same  topla  and  section  NUUBBR  In  Dee.  ft  Am.  Digs.  1M)7  to  date,  ft  Reporter  iDdexes 
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petitioner  remanded  to  tbe  custody  of  tbo 
Bberlff. 

J.  L.  Nlday  and  A.  A.  Fraser,  for  petition- 
er. H.  E.  McEIro7>  tor  the  sheriff. 

AII/SHIE,  0.  J.  The  petitioner,  J.  L.  Nl- 
day, was  adjudged  guilty  of  contempt  by  tbe 
probate  court  of  Ada  county  and  committed 
to  tbe  sheriff  of  Ada  county,  there  to  be  held 
In  custody  by  him  until  such  time  as  he 
should  produce  certain  letters  and  communi- 
cations delivered  to  him  by  one  R.  E.  Green. 
He  thereupon  applied  to  this  court  for  a 
writ  of  habeas  corpus.  The  writ  was  grant- 
ed and  the  sheriff  has  made  return  thereto, 
and  the  petitioner  has  demurred  to  the  re- 
turn on  the  ground  that  It  does  not  state 
facts  sufficient  to  Justify  the  sheriff  In  hold- 
ing bim.  The  contempt  for  which  tbe  peti- 
tioner was  adjudged  guilty  grows  out  of  tbe 
following  drcnmatances:  There  is,  and  for 
some  time  past  has  been,  pending  la  the 
Supreme  Court  of  tbe  state  of  New  York, 
for  tbe  county  of  Brie,  an  action  wherein 
Nampa  &  Meridian  Irrigation  Company  is 
plaintiff  and  Jobn  M.  SatterSeld  Is  defend- 
ant. On  June  22,  1908,  the  New  York  court 
issued  and  directed  a  commission  to  Walter 
S.  Bruce  of  Boise,  Idaho,  to  take  the  deposi- 
tion of  the  petitions  herein,  j,  L.  Niday, 
and  annexed  to  the  commission  certain  In- 
terrogatories. Tbe  tmmmlssion  and  interrog- 
atories were  received  by  Mr.  Bruce.  The 
witness  appeared,  and  answered  tbe  ques- 
tions until  be  came  to  tbe  seventh  interroga- 
tory, to  which  Interrogatory  he  declined  to 
answer  or  to  produce  the  writings  therein 
called  for,  on  tbe  grounds  that  the  same  was 
privileged  under  the  provisions  of  subdivision 
2, 1  5058,  Rev.  St.  Idaho,  18S7.  The  commis- 
sioner, Mr.  Bruce,  thereupon  Issued  a  sub- 
pcena  daces  tecum  to  Mr.  Niday,  requiring 
blm  to  ai^ar  and  testify  at  a  specified  time 
and  place,  and  to  bring  with  bim  the  letters 
and  communications  called  for  In  the  in- 
terrogatories. The  witness  declined  to  pro- 
duce tbe  letters  and  documents,  claiming  that 
the  same  were  privileged  communications 
passing  between  client  and  attorney.  Ai^U- 
catlon  was  thereupon  made  to  tbe  probate 
court  of  Ada  county  for  an  order  directed  to 
the  witness  requiring  blm  to  appear  and 
answer  tbe  question  and  produce  tbe  letters 
and  documents  called  for.  He  disobeyed  tbe 
order,  and  refused  to  comply  therewith. 
Tbereupon  he  was  cited  by  the  probate  court 
to  appear  and  show  cause  why  be  should  not 
be  dealt  with  for  contempt  He  appeared, 
and,  after  a  bearli^,  was  adjudged  gull^  of 
contempt  of  court  In  dlsobecTlns  the  previous 
order  made,  and  was  tbereupon  committed 
as  hereinbefore  stated- 

Tbe  first  seven  interrogatories  propounded 
to  the  witness  are  as  follows:  "(1)  State 
your  name,  age,  residence,  and  occupattcm. 
(2t  Are  you  aoqaalnted  wltli  tbe  defendant? 
{St  Have  you  ever  been  empl(^ea  by  him  as 


an  attorney?  (4)  If  so,  when  did  the  employ- 
ment begin  and  when  did  It  end?  (5>  State 
whether  or  not  at  any  time  since  January  1, 
1905,  you  have  received  into  your  possession 
from  one  R.  E.  Green  of  Xampa,  Idaho, 
what  purported  to  be  letters  or  telegrams 
from  the  defendant  to  said  R.  E.  Green  in  re- 
lation to  any  matter  between  the  said  de- 
fendant and  the  plaintiff  and  particularly 
with  relation  to  an  accounting  between  said 
parties  In  regard  to  the  revenue  derived  from 
the  canal  system  In  Idaho,  known  as  the 
'RIdenbaugh  canal  system,'  for  the  year  3903. 
(6)  If  you  answer  the  last  preceding  Interrog- 
atory In  tbe  affirmative,  state  when  you  re- 
ceived tbe  documents,  therein  referred  to  and 
also  whether  or  not  tbe  sam«>  are  still  In 
your  possession.  (7)  If  you  say  cbey  are  In 
your  possession,  produce  the  same  and  at- 
tach th^  to  your  deposition  and  state  that 
you  have  done  so,  or.  If  you  are  unwilling  to 
surrender  possession  of  the  originals,  submit 
them  to  the  commissioner  for  his  examination 
and  allow  him  to  make  copies  thereof  to  be 
attached  In  place  of  tbe  originals."  The  an- 
swers to  those  questions  are  as  follows:  To 
the  first  Interrogatwy,  he  says:  "J.  L.  Ni- 
day; age  42  years;  occupation,  lawyer." 
To  the  second  Interrogatory  he  says:  "Yes." 
To  the  tlilrd  Interrogatory  he  says:  "Yes." 
To  the  fourth  Interrogatory  be  says:  "About 
December.  1906,  and  Is  not  yet  terminated." 
To  the  fifth  Interrogatory  he  says:  "Yes." 
To  the  sixth  Interrogatory  he  says:  "About 
October  1,  1907,  and  tbey  are  still  In  my 
possession."  To  the  seventh  Interrogatory 
he  says :  "I  claim  the  letters  referred  to  and 
the  Information  therein  contained  as  privi- 
leged communications  between  client  and  at- 
torney, and  I  refuse  to  surrender  possession 
of  the  originals  or  to  permit  copies  made 
thereof  without  tbe  consent  of  the  defend- 
ant, Mr.  Satterfleid."  It  will  therefore  be 
seen  that  the  only  question  presented  Is  that 
of  the  privileged  or  nonprlvlleged  character 
of  tbe  letters  and  documents  called  for  by 
Interrogatory  No.  7. 

Subdivision  2,  6  5058,  Rev.  St  1887.  under 
which  petitioner  claims  these  communica- 
tions to  be  privileged.  Is  as  follows:  "An 
attorney  cannot,  without  the  consent  of  his 
client,  be  examined  as  to  any  communica- 
tion made  by  the  client  to  him,  or  bis  ad- 
vice given  thereon  In  the  course  of  profes- 
sional employment"  Tbe  rule  seems  to  be 
well  established  that,  when  an  attorney  de- 
clines to  answer  a  question  or  produce  let- 
ters or  documents  on  the  ground  that  the 
same  are  privileged,  tbe  burden  Is  upon  him 
to  show  sufficient  facts  and  circumstances  to 
establish  tbe  prlvil^ed  character  of  the 
communications  or  documents.  This  role  Is 
founded  In  Justice  and  fair  dealing.  It  does 
not  necessitate  the  attorney  disclosing  tbe 
contents  of  the  documents  or  the  communica- 
tion Itself,  but  it  does  devolve  apon  blm 
the  necessity  of  showing  tbe  relation  that  ex- 
isted between  him  and  the  client  at  tbe 
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time  and  tho  drcomstances  under  which  he 
came  Into  possession  of  the  communication 
or  Information,  and  that  the  same  was  ob- 
tained b7  him  while  acting  as  attorney  for 
the  client,  and  In  connection  with  his  profes- 
sional engagement  and  concerning  which  the 
information  was  to  be  used.  Weeks  on  At- 
torneys, I  147,  says:  "The  burden  Is  upon 
the  party  who  seeks  to  have  his  statements 
suppressed  as  evidence  because  they  are  priv- 
ileged. The  facts  that  would  make  them 
so  must  be  proved.  Where  an  attorney  testi- 
fied that  he  never  understood  'he  was  coun- 
sel, or  to  be  counsel.  In  this  matter,'  etc.,  this 
took  the  statements  made  out  of  the  list  of 
privileged  communications."  In  Carroll  v. 
Sprague,  S9  Cal.  660,  the  Supreme  Court  of 
California  was  considering  a  communication 
between  attorney  and  client  which  was  claim- 
ed to  be  privileged,  and  In  passing  on  the 
question  said:  "But  it  was  Incumbent  on 
the  party  who  objected  to  the  examination 
of  Burt  as  to  what  Ek;kert  bad  told  falm  to 
show  that  the  communication  was  privileged, 
and,  unless  it  was  made  when  Eckert  was 
seeking  professional  counsel,  advice,  or  aid 
In  relation  to  the  same  property,  it  was 
not  privileged.  It  was  not  that  Burt  or  Burt 
&k  Gale  bad  'Incidentally  or  otherwise  done 
a  great  deal  of  business  for  Eckert.'  The 
material  question  was  whether  any  profes- 
sional counsel,  advice,  or  aid  had  been  so- 
licited or  given  In  relation  to  this  particular 
property.  As  to  that  we  are  left  wholly  in 
the  dark."  Sharon  v.  Sharon,  79  Cal.  678, 
22  Pac.  26,  ISl;  Earle  v.  Grout,  46  Vt.  113. 
In  the  case  under  consideration  the  petition- 
er in  reply  to  the  order  to  show  cause  wliy 
he  should  not  be  dealt  with  for  contempt  did 
not  attack  the  regularity  of  any  of  the  pre- 
vious proceedings,  but,  on  the  other  hand, 
admitted  that  he  bad  failed  and  refused  to 
ol>ey  the  order  of  the  court,  and  based  his 
dlsot>edience  and  refusal  solely  on  the  ground 
that  the  letters  sought  were  privileged  com- 
munications, and  In  his  reply  said:  "That 
the  said  letters  [there  being  no  telegrams 
in  his  possession]  were  delivered  to  the  said 
J.  L.  Niday  while  the  relation  of  attorney 
and  client  existed  between  him  and  the  said 
J.  M.  Satterfield  mentioned  In  said  order, 
and  by  reason  thereof." 

It  appears  from  the  findings  and  Judgment 
of  the  probate  court  that  evidence  was  taken 
at  this  hearing,  but  the  same  was  evidently 
not  reported,  and  has  not  been  produced  here. 
The  probate  court,  however,  made  findings  of 
fact  which  were  sent  up  with  the  returns  In 
this  case.  Among  those  findings  are  the  fol- 
lowing statements  of  fact,  which  we  must 
presume  are  based  upon  the  return  made  by 
the  petitioner  and  the  evidence  produced 
thereon:  "That  the  said  letters  were  not 
conomonlcatlons  from  the  said  defendant 
John  M.  Satterfield  to  the  said  defendant  J. 
L.  Niday,  either  In  the  course  of  profession- 
al employment  as  attorney  for  the  defendant 
or  at  all,  and  were  not  communlcationa  to  the 


said  R.  E.  Green  In  the  course  of  profession- 
al employment  as  attorney  for  defendant. 
That,  at  or  prior  to  the  time  said  letters  were 
delivered  to  the  said  J.  L.  Niday,  said  J.  L- 
Nlday  bad  received  no  communication  from 
the  said  John  M.  Satterfield  of  any  character 
in  relation  to  the  matters  involved  in  said 
action,  and  that  at  the  time  of  delivering 
said  letters  to  said  Niday  said  Green  did  not 
employ  said  Niday  as  attorney  for  said  John 
M.  Satterfield  In  relation  thereto,  neither  did 
he  request  the  professional  advice  or  opinion 
of  said  Niday  In  relation  to  said  matters  as 
the  agent  of  said  Satterfield,  nor  was  any 
evidence  offered  in  this  case  showing  that 
said  Green  was  agent  for  said  defendant  for 
said  or  any  purpose."  The  petitioner's  own 
evidence  given  before  the  commissioner  shows 
that  he  did  not  become  the  attorney  for  Sat- 
terfield until  December,  1906,  and  that  he  did 
not  come  into  possession  of  these  letters  un- 
til October,  1907.  It  nowhere  appears  that 
he  was  employed  as  Satterfleld's  attorney  by 
Green.  The  presumption  Is  that  be  was  em- 
ployed by  Satterfield  directly.  The  letters  in 
his  pcesesslon  were  written  by  Satterfield 
Green,  and  appear  to  be  In  relation  to  an  ac- 
counting between  Satterfield  and  the  Nampa 
&  Meridian  Irrigation  District  Ib  regard  to 
the  revenue  derived  from  the  canal  system 
for  the  year  1905.  It  nowhere  appears  when 
or  under  what  dates  these  letters  were  writ- 
ten. It  is  to  be  presumed,  however,  that  they 
were  written  after  the  close  of  the  year  1005, 
and  It  in  fair  to  presume  in  the  absence  of 
ai^  contrary  showing  that  It  must  have  been 
some  time  during  the  following  year.  There- 
Is  no  contention  that  the  letters  were  written 
with  reference  to  the  employment  of  Mr.  Ni- 
day, nor  with  any  direction  tliat  the  same 
should  be  delivered  by  Mr.  Green  to  Mr.  Ni- 
day. If  they  were  wrlttoi  prior  to  December, 
1906,  they  must  have  been  written  before  Mr. 
Niday's  employment  There  Is  no  showlng- 
that  Mr.  Green  was  the  ag^t  Satto-fleld, 
either  for  the  purpose  of  employing  an  at- 
torney or  consulting  and  communicating  with 
the  attorney  with  a  view  to  otrtalnlng  legal 
advice  relative  to  his  principal's  hnsiness. 
Sharon  v.  Sharon,  79  Cal.  678,  22  Pac.  26, 
131 ;  Hager  v.  Shindler,  29  Cal.  63.  The  pro- 
bate Judge  finds  that  from  the  evidence  pro- 
duced before  him  there  was  no  proof  at  alt 
to  the  effect  that  Mr.  Green  was  In  fact  Sat- 
terfleld's agent  for  any  purpose.  There  can 
be  no  doubt,  under  our  statute,  but  what 
these  communications  would  be  privileged  If 
they  were  received  hy  the  attorney  In  the 
course  of  his  legal  employment  by  the  client, 
and  for  the  purpose  of  giving  him  legal  ad- 
vice thereon,  or  using  the  same  In  connection 
with  his  legal  engagement  with  the  client 
Before  he  can  be  excused  under  this  claim  of 
privilege,  be  must  show  that  the  communica- 
tion falls  within  the  rule  of  the  statute.  The 
rule  Is  Intended  to  promote  Justice  and  pro- 
tect persons  who  are  obliged  to  disclose  their 
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private  business  affairs  to  an  attorney  In  or- 
der to  be  advised  of  their  legal  rights  and 
duties.  It  Is  defensive,  and  not  offensive. 
It  Is  Intended  as  a  shield,  and  not  a  sword. 
The  communication  must  have  been  confiden- 
tial and  so  understood  and  intended.  Weeks 
on  Attorneys,  §  153 ;  Sharon  v.  Sharon,  79 
Cal.  678,  22  Pac.  26,  131 ;  Hatton  v.  Rohlnson, 
14  Pick.  (Mass.)  416,  25  Am.  Dec.  415;  De 
Wolf  V.  Strader,  26  HI.  225,  79  Am.  Dec.  371; 
10  Ency.  of  Ev.  270;  State  v.  KIdd,  89  Iowa. 
54,  56  N.  W.  263.  It  is  further  claimed  by 
petitioner  here  that  the  probate  court  has  no 
authority  to  make  such  an  order  as  the  one 
made  In  this  case.  That  contention  is  dis- 
posed of  by  the  provisions  of  the  statute. 
Sections  9  and  10  of  the  act  approved  March 
6,  1893  (Sess.  Laws  1893,  p.  134),  providing 
for  the  taking  of  depositions,  are  as  follows: 
"Sec  9.  The  oSlcer  taking  the  deposition 
shall  have  power  to  summon  and  compel  the 
attendance  of  witnesses.  In  case  of  the  re- 
fusal of  a  witness  to  attend  or  testis,  such 
fact  shall  be  reported  by  the  officer  to  any 
probate  or  district  court  of  the  county,  or  the 
Jdnge  thereof,  and  such  conrt  or  judge  shall 
order  such  witness  to  attend  and  testify ;  and 
on  the  failure  or  refusal  to  obey  such  order, 
such  witness  shall  be  dealt  with  as  for  a  con- 
tempt. 

"Sec.  la  The  provisions  of  the  last  sec- 
tion sliall  extend  to  alt  officers  and  conunis- 
eloners  authorized  to  take  depositions  in  this 
state  to  be  read  In  the  courts  of  other  states 
or  countries." 

It  will  be  noticed  from  this  statute  that 
the  same  power  la  given  to  the  probate  conrt 
that  is  possess^  by  the  district  court  to  deal 
with  witnesses  for  contempt  tai  reference  to 
Attending  and  testifying  before  an  officer  tak- 
ing depositions.  It  is  claimed,  however,  by 
the  petitioner  that  under  the  provisions  of 
sections  4750  to  4754,  IncluBlve,  of  the  Re- 
vised Statutes  of  1887,  justices'  courts  and 
probate  courts  are  limited  In  their  power  to 
punish  for  contempt  to  a  fine  not  exceeding 
$100  or  one  day'^s  Imprisonment,  and  that  the 
probate  court  had  no  authority  to  make  an 
order  directing  the  Imprisonment  of  the  pe- 
titioner until  he  complies  with  the  order  of 
the  court.  Our  statutes  on  contempt,  both  In 
justices'  and  probate  courts,  as  well  as  con- 
tempt of  courts  generally,  were  copied  from 
the  statutes  of  California.  Sections  4750  to 
4754  correspond  with  sections  906  to  910  of 
the  Code  of  Civil  Procedure,  of  California, 
while  sections  5155  to  5168,  inclusively,  of  the 
Revised  Statutes  of  1887,  dealing  with  con- 
tempts generally,  correspond  with  sections 
1209  to  1222,  inclusively,  of  the  Code  of  Civil 
Procedure  of  California  dealing  with  the 
flame  subject.  Section  4777  of  the  Revised 
Statutes  of  1887,  of  Idaho  corresponds  to  sec- 
tion 925  of  the  Code  of  Civil  Procedure  of 
California  with  reference  to  the  general  pro- 


visions of  the  statute  "which  are  In  their  na- 
ture applicable  to  the  organization,  powers 
and  course  of  procedure*'  in  Justices'  and 
probate  courts.  In  Ex  parte  Latimer,  47  CaL 
131,  the  Supreme  Court  of  California  had  un- 
der consideration  the  question  as  to  the  pow- 
er of  a  justice  of  the  peace  to  commit  a  per- 
son for  contempt  In  refusing  to  obey  an  or- 
der of  the  court  and  directing  that  he  be 
Imprisoned  until  he  complied  with  the  order. 
The  court  there  held  that  the  provisions  of 
section  1219  of  the  Code  of  Civil  Procedure 
of  California  are  applicable  to  justices'  courts. 
Section  5165  of  the  Revised  Statutes  of  1887 
of  this  state  is  identical  with  the  last-named 
section  of  the  California  Code.  Since  these 
provisions  of  the  statute  were  copied  from 
the  California  Code  and  had  been  construed 
by  the  highest  court  of  that  state  at  the  time 
of  their  adoption  bj  the  Legislature  of  this 
state,  we  are  constrained  to  accept  the  con- 
struction placed  upon  them  by  the  courts  of 
the  state  from  which  they  were  taken.  Stein 
V.  Morrison.  9  Idaho,  426, 75  Pac.  246 ;  O'Neill 
V.  Potvin,  13  Idaho,  732,  93  Pac.  20,  257. 

From  what  has  Just  been  said,  we  conclnde 
that  the  sheriff's  return  to  the  vnrit  herein 
constitutes  sufficient  justification  for  his  de- 
tention of  the  petitioner  until  he  complies 
with  the  order  of  the  probate  court  The 
writ  Is  quashed,  and  the  petitioner  is  remand- 
ed to  the  custody  of  the  sheriff. 

SULLIVAN  and  STEWART,  JJ.,  concur. 


UAPLE  WILLIAMS. 
(Supreme  Conrt  of  Idaho.   Dec  31,  190&) 

1.  APPEAL  AND    EBKOI   (M  2*)— AFPEAUBI.B 

Oroeb. 

Unijer  the  provisioDa  of  section  9,  art  5, 
Const.,  the  Supreme  Court  has  jurisdiction  to 
review  upon  appeal  any  de<'iaion  of  the  diatrirt 
courts  or  the  Judces  thereof;  but  that  provision 
does  not  authorue  a  direct  appeal  from  evory 
decision  of  the  district  courts  or  the  jndgt>3 
thereof. 

[Ed.  Note.— For  other  cases,  see  An>eal  and 
Error,  Dec.  Dig.  I  2.*] 

2.  Appeai,  and  Erbob  (8  870*)— Appeal  from 
3 UDOMENT— Extent  of  Kkvikw. 

Under  the  provisions  of  section  4824,  Rev. 
St.  1887,  upon  an  appeal  from  a  Judgment,  the 
court  may  review  toe  verdict  or  decision  and 
any  intermediate  order  or  decision  If  excepted 
to  which  involves  the  merits  oi  necessarily  af- 
fects the  judgment,  except  a  decisi(m  or  order 
from  which  an  appeal  might  have  been  taken. 

TEd.  Note. — For  other  cases,  see  Anteal  and 
Error,  Cent.  Dig.  SI  S487,  848B,  S491:  Dec. 
Dig.  I  870.*] 

3.  Appeal  and  Errob  (|  870*)— Appeaxable 

Ob  DEBS* 

Subdivision  3.  |  4807,  Rev.  St  1887,  speci- 
fies from  what  ordeis  an  appeal  may  t>e  directly 
taken,  and  all  orders  or  aedsions  not  therpin 
specified  may  be  reviewed  on  an  appeal  from 
the  judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3491;  Dec  Dig:  f  870^*] 

(Syllabus  by  the  Court.) 
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Appeal  from  District  Court,  Canyon  Coun- 
ty; Kd.  L.  Bryan,  Jndge. 

Suit  W.  L.  Maple  against  Oyms  Wil- 
liams for  an  Injunction.  From  an  order 
qnasblng  the  summons,  plaintiff  appeals. 
Appeal  dismissed. 

O.  G.  Adams  and  7.  H.  t^ca,  tor  appe- 
lant  Ira  W.  Kemrard,  for  respondent 

SULLIVAN,  J.  This  actlcm  was  brongbt 
for  an  Injunction  to  restrain  the  defendant 
from  evicting  and  ejecting  ttae  plalntlfC  from 
a  certain  leased  farm  and  from  removing 
certain  chattels  and  personal  pn^rty  there* 
from,  and  to  recover  the  sum  of  93,000  dam- 
ages occasioned  by  tbe  alleged  breach  of  tbe 
covenants  of  the  lease  under  which  said 
farm  and  personal  property  were  held.  Sum- 
mons was  Issued  and  placed  In  ttae  bands  of 
a  constable  on  tbe  6th  of  March,  1908,  and 
personally  served  on  the  7th  of  that  month. 
Thereafter  a  moti<»i  to  quash  said  summons 
was  made  and  filed  on  the  27th  of  said 
month,  counsel  for  the  defendant  specially 
appearing  for  the  purposes  of  said  motion. 
On  the  80th  day  of  March  coonsel  for  appel- 
lant filed  bis  application  for  default  of  ttae 
defendant  on  account  of  bis  failure  to  an- 
swer wttfaln  the  time  required  by  the  sum- 
mons. In  compliance  wltb  said  request  ttae 
clerk  of  said  court  entered  ttae  default  of 
tbe  defendant  ud  thereupon  the  derk  en- 
tered Judgment  against  the  defendant  by  de- 
fault for  f3,000;  that  being  the  full  amount 
of  damages  prayed  for  in  the  complaint  and 
for  costs  of  salt  Ttaerrafter  ttae  motion  to 
quash  was  heard  by  the  court,  and  on  the 
28th  day  of  April,  1908,  the  court  entered 
an  order  sustaining  said  motion,  and  set 
aside,  quashed,  and  held  for  naught  aald 
summons,  to  the  making  of  which  order  the 
plaintlfr  duly  excq;vted.  Thb  appeal  la  frmu 
that  order. 

A  motion  to  dismiss  the  appeal  has  been 
interposed  by  the  resirandent  based  on  ttae 
ground  that  the  order  quashing  said  sum- 
mons Is  not  appealable.  In  support  of  said 
motion  counsel  dtes  subdivision  2,  |  4807, 
Bev.  St  1887.  lliat  subdivision  enumerates 
certain  orders  from  wtalch  an  appeal  may  be 
taken  to  ttae  Supreme  Court  from  ttae  dis- 
trict court  The  order  appealed  from  la  not 
one  of  ttae  orders  enumerated  ttaereln,  and 
for  that  reason  counsel  contmd  that  said 
order  Is  not  an  appealable  order.  Coun&el 
for  appellant  contends  that  said  order  Is  ap- 
pealable under  ttae  provisions  of  section  9, 
art  5,  Const,  wtalch  section  is  as  ft^ows: 
"Ttae  Supreme  Court  shall  taave  Jurisdiction 
to  review  upon  appeal,  any  decision  of  the  dis- 
trict courts,  or  the  Judges  thereof.  *  *  *•' 
Under  that  provision  of  the  Constitution  ev- 
ery decision  of  the  district  court  may  be  re- 
viewed upon  appeal,  but  that  provlslm  was 
not  Intended  to  give  a  scfMuate  ai^wal  from 
every  decision.  Under  the  provlalons  of  aee- 


Uon  4824  of  the  Bevlnd  Statntea  of  1887  all 
orders  and  dedsfons  made  In  an  actSon  may 
be  reviewed  upon  an  appeal  from  the  Judg- 
ment, except  sud)  dedsionB  or  orders  as  may 
be  directly  appealed  from  under  the  provi- 
sions of  subdivision  8, 1  4807.  This  Is  «  wise 
provision;  tot,  if  an  aKwal  could  be  takoi 
from  every  order  made  1^  the  court  during 
the  progress  of  the  trial,  delays  in  the  trial 
m^t  be  almost  interminable.  If  the  appel- 
lant In  tbe  case  at  bar  bad  stood  on  the  deci- 
sion of  tbe  cQurt  quashing  tiie  Bnmm(ms  and 
permitted  Judgment  of  dismissal  to  be  enter- 
ed against  him»  be  could  have  appealed  di- 
rectly from  that  Judgment  and  had  said  or^ 
der  reviewed.  Ttae  L^elslataie  by  the  provl- 
Biona  of  subdivision  8  of  said  section  4807 
has  provided  that  a  direct  anieal  may  be 
takoi  from  the  orders  therein  mentioned, 
and  tbe  Legislature  might  by  proper  enact- 
ment permit  direct  appeals  to  be  taken  from 
other  orders  made  In  an  action;  but  until 
that  la  done  the  orders  made  prior  to  final 
Judgment  In  a  pending  action  not  embodied 
In  aald  subdivision  8  must  be  reviewed  on  an 
apiwal  from  the  Judgment  and  are  not  ap- 
pealable orders. 

For  tbe  foregoing  reafltms,  the  motion  to 
dismiss  the  aK>eal  must  be  sustained,  and 
It  Is  so  ordered.  C9oats  are  awarded  to  the 
respondoit 

AILSHIB,  a  J.f  and  STEWABTt  J.,  con- 
cur. 


In  re  DAGGBTTS  ESTATBl 

THOMAS  et  al.  v.  MATTHEWS  et  al. 

(Supreme  Gonrt  of  Idaho.    Dec.  7,  1908.  On 
Petition  for  Rehearins,  Dec.  31,  1908.) 

1.  BZECDTOBS  AND  Aohucisteatois  17*)— 

Bight  to  Appoiittuent  as  AniiiKisTSAToa. 
Under  the  provislonB  of  section  5351.  Bev. 
St  1S87,  only  persons  designated  in  subdivision 
1  thereof  are  entitled  to  nominate  some  other 
person  for  appointment,  and  therein  Iwve  saeb 
person  advanced  to  the  rank  and  class  of  the 
one  making  the  request  or  nomination. 

[Sd.  Note.— For  other  eases,  see  Executors 
and  Administrators,  Gent  Dig.  |  68;  Dec.  Dig. 
I  17.*] 

2.  BxBODToai  AHD  AoioNmxAtoBa  a  17*)— 
Bight  to  AppoiimcsnT  as  AoiantsraAToa. 

Under  the  provisions  of  section  6351,  Bev. 
St  1887,  persons  falling  nnder  subdivisions  4 
and  5  thereof  are  not  entitled  to  nominate  a 
person  telling  under  subdivisUm  11,  and  have 
that  person  advanced  to  the  rank  and  class  oc- 
cupied by  the  person  making  the  nomination. 

[Bid.  Note.— For  other  cases,  see  Executors 
and^  Administrators,  Cmt  Dig.  |  57;  Dea  Dig- 

3.  ExEOtrroBS  aro  Adhikistbatobb  (|  17*)— 
Right  to  AppoiiTTiiBirr  as  Aduinistbatoe. 

Where  a  person  entitled  to  administer  up- 
on an  estate  files  a  written  application  under 
the  provisions  of  section  5365,  Rev.  St  1887, 
requesting  tbe  appointment  of  some  other  com- 
petent person,  snch  request  and  application  are 
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addressed  to  the  discretion  of  tbe  court,  and 
the  statute  Is  DOt  mandatory  upon  the  court. 

[EM.  Note. — For  other  cases,  see  Executors 
aQd^Admiaistraton,  Cent.  Vtig.  S  S7 ;  Dec.  Dig. 

4.  Right  to  Apspoxrticent  as  Adhinistba- 

TOE. 

Under  the  provisions  of  section  5366,  Rev. 
St.  1887,  "when  letters  of  administration  have 
been  granted  to  any  other  pemn  than  the  sur- 
viving husband  or  wife,  cblld,  father,  mother, 
brother  or  jsister  of  the  intestate,  any  one  of 
them  who  is  competent  or  any  c<Hnpetent  person 
at  the  written  reqaest  of  any  of  them,  may  ob- 
tain the  revocation  of  the  letters  and  be  entitled 
to  the  administration  by  presenting  to  the  court 
a  petition  praying  the  revocation  and  that  let- 
ters of  adminiatration  may  be  issned  to  him." 

5.  Eeecutobs  and  Aduinistbatobs  (S  17*)— 
Right  to  Afpointmeut  as  AoiaNiSTBATOB. 

Section  5336,  Rev.  St.  1887,  must  be  con- 
strued in  view  of  and  in  connection  with  sections 
5351  and  5365,  and,  where  a  number  of  persons 
are  requesting  or  petitioning  the  appointment  of 
strangers  or  persons  falling  under  subdivlBion 
11  of  section  5851,  and  one  only  of  the  persons 
making  such  requests  or  petitions  falls  within 
the  classes  of  preferred  persons  noder  section 
5366,  Rev.  St.  1887,  and  the  first  five  subdi- 
visions of  section  5351,  such  person  is  entitled  to 
nominate  any  competent  person  for  administra- 
tor, and  it  is  the  duty  of  the  court  to  appoint 
the  person  so  nominated. 

[Ed.  Note.~roT  other  cases,  see  Executors 
and  Administrators,  Gemt  Dig.  I  07 :  Dec.  Dig. 
1 17.*] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Coart,  Latah  Coun- 
ty ;  Edgar  C.  Steele,  Jndge. 

Petition  by  Jennie  S.  Thomas  for  the  ap- 
pointment of  Fred  E.  BresBler,  as  adminis- 
trator of  the  estate  of  George  W.  Daggett, 
deceased.  Thereafter  Ella  Sue  Matthews 
filed  a  petition,  praying  that  letters  of  ad- 
ministration might  Issue  to  Henry  H.  Bangs, 
and  subsequently  John  J.  Daggett  Joined  In 
the  petition  of  Jranie  S.  Thomas,  and  filed 
objections  to  the  appointment  of  Henry  H. 
Bangs.  The  probate  Judge  denied  the  peti- 
tion of  Jennie  S.  Thomas,  and  granted  tbe 
petition  of  Ella  Sue  Matthews,  and  Jennie 
S.  Thomas  and  John  J.  Daggett  appealed  to 
the  district  court,  where  the  Judgment  was 
affirmed,  and,  from  such  Judgment  and  an 
order  denying  a  new  trial,  tbey  appeal.  Re- 
versed and  remanded. 

On  March  20,  1908,  Jennie  S.  Thomas  filed 
a  petition  in  tbe  probate  court  of  Latah  coun- 
ty, allegliv  that  Geoi^  W.  Daggett  died  in- 
testate in  the  county  of  Latali,  state  of  Ida- 
ho; that  the  petitioner  was  his  sister,  and 
praying  for  the  8n>ohitment  of  Fred  E. 
Bressler  as  administrator  of  his  estate.  No- 
tice was  given  as  required  1^  law,  and  on 
Mardi  81,  1908,  Ella  Sue  Matthews  filed  her 
petition,  alleging  that  She  was  a  married  wo- 
man and  a  step-daughter  of  the  deceased, 
and  setting  up  a  purported  contract  between 
herself  and  George  W.  Daggett,  wliereby  she 
was  to  receive  a  certain  lOiare  In  tbe  estate, 
and  prayiug  that  letters  of  administration 
might  Issue  to  Henry  H.  Bangs.  Notices 


were  Issued  and  served,  and  boQi  petitions 
were  heard  on  April  11,  1908.  On  Oie  latter 
date  John  J.  Daggett  filed  with  the  court  a 
written  request,  alleging  that  be  was  a  broth- 
er of  deceased,  resident  of  tlie  state  of  Ida- 
bo,  and  In  every  way  competent  and  entitled 
to  administer  tbe  estate  of  his  decrased 
brother,  and  thereupon  Joined  in  the  petitlmi 
of  Jennie  S.  Thomas,  requesting  tbe  appoint- 
ment of  Fred  K.  Bressler  as  administrator. 
At  the  same  time  Daggett  filed  written  ob- 
jections to  the  amraintment  of  H«iry  H. 
Bangs.  After  bearing  the  case  the  probate 
Jndge  <»i  April  27, 1908,  made  and  entered  an 
order  denying  the  petition  of  Jennie  8.  Thom- 
as, and  granting  ttie  petition  of  Ella  Sue 
Mathews,  and,  in  accordance  tberewitb.  ap- 
pointed Henry-  H.  Bangs  as  administrator 
of  the  estate  of  George  W.  Daggett  Jennie 
8.  Tbwnas  and  John  J.  Daggett  tbereapon 
appealed  to  the  district  court,  where  Oie 
case  was  again  heard,  and  the  Judgment  ot 
the  probate  court  was  afllrmed.  They  t2i««- 
upon  wpealed  to  this  court  from  tlie  Judg- 
ment and  an  order  denying  their  motion  for 
a  new  trial.  Both  Bressler  and  Bangs  were 
strangers  to  tee  estate. 

Morgan  &  Morgan,  for  ai^llanta.  Forney 
&  Moore,  for  respondrats. 

AILSHIE,  a  J.  (after  stating  the  facts  as 
above).  The  first  question  to  be  determtoed 
in  this  case  Is :  Can  <me  who  Ui  himself  en< 
titled  to  administer  upon  an  estoto  hy  flitaig 
a  request  for  tbe  uvointment  of  another 
thereby  advance  the  one  for  whom  the  re- 
quest Is  made  to  Ibe  same  rank  and  class 
as  the  one  making  tiie  request?  SectUm 
S351,  Rev.  St  1887,  reads  as  follows:  "AOr 
ministration  of  the  estate  of  a  person  dying 
Intestate  must  be  granted  to  some  one  or 
more  of  tbe  persons  hereinafter  menUooed, 
and  th^  are  respectively  entitled  thereto  In 
the  following  order  t  (3)  Hie  surviving  bns> 
band  or  wife  or  some  competent  persMi 
whom  he  or  she  may  request  to  have  ap- 
pointed ;  (2)  the  children ;  ttie  father  or 
motiier;  (4)  the  brothers;  <Q)  the  staters; 
(€{}  tbe  grandchildren;  (7)  the  next  kin  ooh 
titled  to  share  in  the  distribution  of  tlie  es- 
tate; any  of  the  kindred;  (^  Oie  pub- 
lic administrator;  (10)  the  creditors;  (11) 
any  person  legally  competent  If  12ke  dece- 
dent was  a  member  of  a  partnership  at  the 
time  of  his  decease,  the  surviving  partus 
must  In  no  case  be  appointed,  administrator 
of  his  estate." 

John  J.  Daggett  a  brother  of  the  deceased, 
was  himself  entitled  to  administer  under  the 
provisions  of  subdivision  4  of  the  fnegolng 
statute.  His  sister,  Jennie  8.  Th(»na%  If 
an  unmarried  woman,  was  entitled  to  ad- 
minister under  subdivision  6  of  that  section. 
Bangs  and  Bressler  would  botii  come  under 
the  provisions  of  subdivision  11,  and  belong 
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to  tbe  class  deelgnated  as  "any  person  legal- 
ly coiiq>etent"  If  one  who  belongs  to  a  pre- 
ferred class  Is  entitled  by  filing  his  written 
request  to  advance  one  who  belongs  to  class 
11  to  the  rank  of  the  one  making  the  request, 
then  the  appellants'  position  on  this  point 
Is  correct.  If  not,  the  respondents  are  cor- 
rect The  language  Itself  of  section  6361 
convinces  ns  that  appellants'  contention  Is 
untenable.  Subdlvlslcoi  l  designates  the  per- 
sons first  ^titled  to  administer,  namely, 
"the  surviving  husband  or  wife,  or  some 
competent  person  whom  he  or  she  may  re- 
quest to  have  appointed."  It  will  he  noticed 
that  the  language  composing  the  latter  part 
of  tSiis  snbdlvisIoQ  Is  not  found  in  connection 
with  any  of  the  other  tea  subdivisions.  In 
other  words,  the  statute  Itself  spedflcally 
authorizes  a  husband  or  wife,  by  deslgna* 
tlon  and  request,  to  advance  any  competent 
person  to  his  or  her  own  rank,  but  It  does 
not  authorize  any  one  of  any  of  the  other 
classes,  bj  request  or  otherwise,  to  advance 
a  person  to  his  or  her  rank.  If  the  expres- 
sion, "or  some  competent  person  whom  he  or 
she  may  request  to  have  appointed,'*  had 
been  Intended  to  apply  to  each  of  the  11 
subdlvistons,  that  lan^age  would  have  been 
placed  in  the  body  of  the  section  preceding 
the  subdivisions.  In  wblA  case  It  would  have 
applied  to  all  the  subdivisions.  Appellants 
contfflid,  however,  tbat  nnder  the  prori- 
8l<nis  of  section  6865  "a'dmlnistratlon  may  be 
granted  to  one  or  more  competent  persons, 
although  not  otherwise  entitled  to  tbe  same, 
at  Qie  written  request  of  the  person  entitled, 
filed  In  the  court"  We  thbik  this  section 
means  to  provide  for  flie  appointment  of 
any  competent  person  upon  Qie  request  of 
some  one  entitled  thereto  where  no  applica- 
tion has  been  made  by  some  person  entitled 
to  administer  under  the  statute.  Under  this 
section  of  the  statute,  It  Is  a  matter  address- 
ed to  the  sound  discretioa  of  the  court  and 
Is  not  an  arbitrary  or  mandatory  provision 
or  requirement 

Section  63S1  of  our  Revised  Statutes  of  1S87 
corresponds  Identically  with  section  1368  of 
tbe  Oode  of  Civil  Procedure  of  California.  Es- 
tate ct  Moiican,  58  Gal.  243,  was  a  case  where 
the  iQVolntment  of  a  "person  I^»lly  compe- 
tent" had  been  requested  tgr  tbe  next  of  kin, 
and  tbe  probate  court  had  denied  the  request 
and  appointed  tbe  public  administrator.  The 
Supreme  Conit  in  passing  <hi  tbe  mattn  said : 
"Thetr  petition  requesting  the  appointment 
of  Oroly  -was  addressed  to  the  mere  dlscre* 
tl<ni  of  tbe  probate  Judge.  It  did  not  operate 
to  aivenede  the  datm  of  tbe  iniblic  adminis- 
trator, otherwise  established  under  tbe  stat- 
nte^  to  recetve  letters  of  administration ;  and 
it  not  appearing  tbat  the  probate  court  in  re- 
tosing  to  anvoint  Oroly  baa  abused  tbe  dis- 
cretion conisded  to  it  in  terms  bj  tbe  statnte, 
the  order  will  not  be  disturbed,  bat  must  be 
affirmed  hen,'*  nie  Uorgan  Oase  was  dted, 
conddered,  and  approved  in  Re  Heal^'s  Es> 
tate;  122  Oal.  166»  64  Pac.  m  In  tbe  latter 


case  heirs  falling  under  class  7  of  section 
1305  (Code  Civ.  Proc.  Cal.)  petitioned  for  the 
appointment  of  one  coming  nnder  the  last 
class,  being  merely  "a  person  legally  com- 
petent." The  superior  court  denied  the  re- 
quest and  appointed  the  public  administrator, 
and  tbe  Supreme  Court  affirmed^ the  Judg- 
ment holding  that  the  appointment  was  In 
the  discretion  of  the  conrt.  The  court  also 
held  in  tbe  Healey  Case  that  section  1379, 
Code  Civ.  Proc.  Cal.,  which  la  identical  with 
onr  section  5365,  is  not  mandatory,  but  "im- 
poses a  discretion  as  to  the  granting  of  such 
request  in  the  court**  See,  also,  In  re  Dorrls* 
Estate,  OS  Cal.  611«  29  Pac.  244;  In  re 
Bedell's  Estate,  97  Cal.  339,  S2  Pac.  823 ;  In 
re  Brundage's  Estate,  141  Cal.  538,  75  Pac. 
178. 

The  peculiar  facte  of  this  case,  however, 
make  it  necessary  for  us  to  consider  and  c<m- 
strue  section  6366,  Rev.  St  1887,  in  connec* 
tlon  with  the  foregoteg  statutes.  That  sec- 
tion Is  as  follows:  "When  letters  of  admin- 
istration have  been  granted  to  any  other  per- 
son than  the  surviving  husband  or  wife,  child, 
father,  mother,  brother  or  sister  of  the  intes- 
tate, any  one  of  them  who  Is  competent  or 
any  competent  person  at  the  written  request 
of  ai^  of  them,  may  obtain  tbe  revocation 
of  the  letters  and  be  entitled  to  the  adminis- 
tration by  presenting  to  the  court  a  petition 
praying  the  revocation  and  that  letters  of 
administration  may  be  issued  to  him."  By 
tbe  provisions  of  this  section,  where  any 
perstm  not  a  member  of  one  of  tbe  first  five 
classes  enumerated  In  section  5351,  supra,  has 
beeia  appointed  administrator,  the  appoint- 
ment may  be  revoked  on  the  ai^llcation  of 
any  member  of  these  five  classes  who  Is  him- 
self competent  to  administer,  or  npon  the  ap- 
plication of  his  or  her  n<nnlnee,  and  there- 
upon letters  shall  be  granted  to  some  one  of 
tbe  -memben  of  these  five  classes  petltlcmlng 
therefor  at  some  competent  person  designated 
by  a  member  of  one  of  these  classes.  It 
therefwe  becomes  neeessaiy  to  determine 
whether  or  not  any  of  the  parties  to  this  oon- 
troveray  come  within  the  designated  dasses. 
We  turn  to  the  record,  and  find  Ibat  Jennie  8. 
Thomas  was  not  competent  because  she  was 
a  married  woman,  and  the  same  is  true  of 
Ella  Sue  Matthews.  Hairy  H.  Ban^  who 
was  amiointed.  was  not  a  member  of  any  <me 
of  tbe  first  five  daases  designated  1^  section 
S361.  In  the  language  of  section  6866,  be 
was  not  "tbe  surviving  buia>and  or  wtte, 
child,  father,  motlier,  brother  or  sister  of  the 
Intestate.**  Bressler  belongs  to  the  same  dasa 
as  Bangs.  John  J.  Daggett  one  of  tbe  appel- 
lants. Is  a  brother  of  tbe  deceased,  and  was 
at  the  time  of  this  application  in  all  respecte 
competent  and  qualified  for  aivointment  as 
administrator  of  the  estate  of  bis  deceased 
brother.  He  was  also  a  monber  of  class  Ho. 
4.  It  therefore  fbllows  that  under  the  prort- 
rions  of  section  SS06,  above  quoted,  either 
John  J.  Daggett  or  any  competent  person 
whom  he  mt^t  designate  in  writing  ndght 
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petition  for  the  revocation  of  the  letters  of 
administration  Issued  to  Henr^  H.  Bangs, 
and  thereupon  have  letters  Isaaed  to  himself 
or  such  nominee;  In  view  of  the  provisions 
of  this  statute,  it  would  be  useless  for  the 
court  to  exercise  his  discretion  In  the  first 
Instance  In  appointing  an  administrator,  as 
he  would  Immediately  thereafter  be  compelled 
under  the  provisions  of  this  statute  to  re- 
voke the  appointment  and  appoint  the  person 
nominated  hy  Jabu  J.  Daggett  We  think 
these  provlaiona  of  the  statute  should  all  be 
construed  tc^ther,  and,  slnoe  John  J.  Dag- 
gett was  the  only  one  ot  the  contestliv  par- 
ties In  this  matter  who  was  competrat  or 
qoallfled  to  administer  under  the  first  five 
fluMUvlslons  of  sectloo  6891,  and  was  also  the 
only  party  who  was  entitled  under  section 
0866  to  have  letters  reroked  in  ease  they  were 
granted  to  a  person  not  one  of  the  foregoing 
classes,  it  follows  that  be  was  entitled  to 
nominate  In  writing  any  competoit  person 
whom  he  ml^t  choose  for  appointment  aa 
administrator,  and  that  he  was  thweupon  en- 
titled to  have  such  person  appointed.  Ttila 
would  not  be  true  if  John  3.  Daggett  were 
not  one  of  the  persona  desls^ated  as  being 
entitled  to  hare  letters  revoked.  This  phue 
of  the  question  was  construed  in  Be  Healey*B 
Estate,  supra,  in  a  case  where  the  person 
making  the  nomination  was  not  a  member  of 
the  first  five  classes ;  bat,  on  the  contrary,  waa 
a  member  of  class  No.  7.  Tb(i  court  there 
said :  "The  power  to  procure  a  rerocatloa  of 
letters,  and  the  aK>olntment  of  a  nominee 
after  letters  have  been  Issued  to  one  not  In 
the  first  five  dasaes  rauunerated  In  section 
136S,  Id.,  Is  accorded  to  the  members  of  those 
five  classes  and  to  their  nominees  by  section 
1383,  Id.  But  It  is  here  to  be  noted  that  the 
members  of  class  7,  to  which  the  McCabes 
foel(Hig,  are  not  empowered  to  nominate  un- 
der section  1365,  Id.,  nor  to  secure  a  revoca- 
tion of  letters  under  section  138S,  Id.  Their 
rights,  then,  are  wholly  embraced  within  sec- 
tion 1379,  Id.,  upon  the  construction  of  which 
tbls  question  must  depend." 

We  conclude,  therefore,  that  John  J.  Dag- 
gett being  the  only  petitioner  or  applicant 
who  was  competent  and  qualified  to  adminis- 
ter under  the  first  fire  subdivisions  of  section 
S351,  and  also  under  section  5866,  that  his 
nominee,  being  otherwise  a  competent  person 
to  administer,  should  have  been  appointed, 
and  that  it  was  error  to  refuse  to  make  such 
appointment  The  Judgment  must  be  revers- 
ed, and  it  Is  so  ordered,  and  the  cause  is  re- 
manded for  further  proceedings  In  accord- 
ance herewith.   Cost  In  favor  of  appellants. 

SULLIVAN  and  STEWART,  JJ.,  concur. 

On  Petition  for  Rehearing, 

8TBWABT,  J.  Tti%  reepmdSDti  baTe  filed 
a  petition  for  rebearli«.  It  presuitB  but  one 
question  willed  we  deem  of  student  import- 
ance to  consider  further.  It  Is  argued  that 
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the  request  of  John  J.  Daggett,  a  brother  of 
the  deceased,  for  the  ai^intment  of  Bresa- 
ler,  did  not  In  any  way  add  to  to  the  force  of 
the  Implication  of  Jennie  8.  Thomas,  or  take 
away  from  the  probate  court  the  discretion 
vested  in  It  under  the  provisions  of  Rev.  St 
1887,  i  5366,  and  that  the  provisions  of  sec- 
tion 6366  have  no  aK>llcatIon  to  a  hearing 
for  letters  of  administration  In  the  first  in- 
stance, and  only  apply  when  letters  lutve 
been  Issued,  and  the  petition  ct  any  one  of 
the  class  enumerated  In  said  secUoa  or  ttw 
nominee  of  such  person  Is  presented  for  the 
revocation  of  letters  already  issued,  and  the 
request  to  issue  lettm  to  the  applicant  or 
the  nominee  of  such  applicant  As  stated  in 
the  principal  t^lnlim,  howevw.  courts  wUl 
not  do  or  permit  to  be  done  vain  and  usdesa 
things  when  they  can  be  antfddd  by  the  ap- 
plication of  the  law  to  the  tacts  aa  thi^  are 
presented  to  the  court  While  it  ts  true  that 
section  6866  in  torma  ajvllsB  wheu  letters 
have  already  been  issued,  yet,  as  stated  in 
the  prlndpal  oplnkm.  when  the  taeta  etnitaln- 
ed  In  section  6866  are  presented  to  the  pro- 
bate court  mton  the  hearing  of  a  petition  for 
letters,  the  court  will  construe  said  section 
in  connection  with  sections-  BSffS  and  5351, 
and  not  make  an  appointment  of  an  adffllni» 
trator,  which  under  the  provisions  of  section 
5866  would  Immediately  be  subject  to  re- 
moval upon  the  application  of  any  of  the 
dass  enumerated  in  baid  section  or  the  nom- 
inee of  such  person.  When  the  ccmdltlona 
provided  for  in  section  6806  are  presented  to 
the  court  at  the  original  hearing  fbr  letters, 
then  It  is  the  duty  at  the  [wobate  court  to 
oonBtroe  said  section  in  connection  with  the 
other  sections,  and  Issue  the  letters  to  the 
person  qualified  to  receive  the  same  under  the 
provisions  of  said  secti<m,  and  not  do  a  use- 
less and  unnecessary  thing  bj  appointing 
some  other  person  whose  removal  would  be 
compulsory  npcoi  the  appllcatlffli  of  any  one 
of  the  dass  or  the  nominee  thereto  mention- 
ed in  said  section  6866. 

The  discretion,  therefore,  vested  in  the  pro- 
bate court  nndur  the  provisions  of  section 
5365,  ceases  to  be  a  discretion,  and  the  duty 
becomes  absolute  when  the  application  Is 
made  by  any  of  the  class  or  the  nominee  of 
such  person  mentioned  in  said  section  5306. 
This  constmctliHi  In  no  way  alTecta  the  pn^ 
visions  of  section  6868,  Bev.  St  1887,  as  in 
this  latter  section  the  letters  of  administra- 
tion must  be  granted  to  any  applicant,  ttum^ 
it  appears  there  are  other  persons  havli^ 
bettor  rights  to  the  administration,  when  such 
persons  fhll  to  appear  and  dalm  the  Issuing 
of  letters  to  themselves.  In  other  words, 
the  lettns  must  be  granted  to  the  applicant, 
unless  the  person  who  has  a  better  right 
thereto  anKars  and  arin  for  letters  w  noml- 
nates  some  one  under  the  provisions  of  sec- 
tion 6866.  This  construction  harmonises  all 
these  different  sections  of  the  statute  with 
reference  to  tattos  (rf  admlnlstratiM,  and 
Imposes  the  duty  nptm  the  probate  court  In 
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making  tbe  appolntoMnt  not  to  do  a  Tain 
and  meless  thing. 
Petition  for  rebearlng  1b  denied. 

AIL8HIS.  a  J.,  and  SULLIVAN.  J.,  con- 
cnr. 


DANIELS  T.  STAXa 
(Snpteme  Coart  of  Idaho.   Dea  81,.100a) 

STAnS  d  61*)  —  PBEBEHTATIOir  07  CUIBfS  — 

Etidbncb. 

Where  D.  perfonns  services  an  Baperictend- 
eat  of  the  state  capltol  grouDda  for  and  on  be- 
half of  the  state  under  the  employment  of  the 
capltol  hnildlDg  board,  and  the  state  board  of 
examiners  diBallowed  his  claim  for  services,  the 
Lerislatnre  ouriit  to  make  an  appropriation  auf- 
ficient  to  pay  for  Boch  services,  and  it  would  be 
eqnitable  and  jost  for  the  L^islature  to  do  so. 

SU.  Note.— For  other  oases,  see  States,  Dec 
.  I  61.*] 
(Syllabus  br  the  Oinirt) 

Proceeding  Tlieodore  Danlela  against 
the  State  of  Idaho  to  procore  a  recommenda- 
tory decision.    At^roprlatloQ  recommended. 

Wm.  6.  Davidson  and  S.  D.  Falrchlld,  for 
plaintiff.  J.  J.  Onheent  Atty.  Oen.,  and  B.  S. 
Crow,  for  the  State. 

SULLIVAN,  J.  This  1b  a  proceeding  nnder 
section  10,  art.  6,  Const.  Idaho,  to  obtain  a 
recommendatory  decision  of  this  court  teach- 
ing the  Justice  of  a  claim  asserted  by  the 
plaintiff  against  the  state. 

It  appears  from  the  complaint  and  the 
testimony  Introduced  on  the  hearing  that  the 
plaintiff,  Theodore  Daniels,  was  employed 
by  the  state  of  Idaho  in  the  capacity  of  su- 
perintendent of  the  Btate  capitol  grounds  of 
the  state  of  Idaho;  that  he  had  been  employ- 
ed in  that  capacity  for  a  number  of  months, 
and  that  the  state  had  paid  him  $75  a  mouth 
for  hlB  services;  that  he  performed  services 
from  the  let  day  of  January,  1907,  to  the  8th 
day  of  Jannary,  1907 ;  that  he  was  dischar- 
ged as  Bucb  superintendent  on  the  8th  day  of 
January,  1907;  that  thereafter  he  filed  his 
claim  in  the  office  of  the  Auditor  of  the 
state  for  the  sum  of  $17.60,  which  was  at 
the  rate  of  $70  per  month,  or  $2.60  per  day 
for  said  seven  days,  which  voucher  or  claim 
was  referred  by  ttie  State  Auditor  to  the 
■tate  board  of  Examiners,  and  the  said  claim 
was  disallowed  and  returned  to  the  State 
Auditor  on  the  23d  day  of  January,  1907. 
On  the  hearing  the  state  Introduced  no  evi- 
dence whatever  showing  the  grounds  for  the 
disallowance  of  said  claim.  There  Is  no  coa- 
fllct  In  the  evidence  as  to  the  fact  that  the 
petitioner  performed  services  for  tlie  state 
as  such  superintendent  for  said  seven  days. 
That  being  tme,  the  state  as  a  matter  of 
right  ought  to  pay  for  such  services.  We 
therefore  recommend  that  the  L^slatnre 


make  an  appropriation  for  the  payment  oC 

said  claim  of  $17.50. 

AILSHIB,  C.  J.,  and  STEWART,  con- 
cur. 


STATE  V.  CHURCHILL. 
(Snpreme  Court  of  Idaho.    Jan.  4,  1909.) 

1.  Anihals  (S  45*)— Malicious  Eiuuno  vr 
Dogs— Gist  ot  Offense— Mauoe. 

In  a  prosecution  under  section  T1B8,  Bev. 
St.  1887,  for  the  malicionB  killing,  maiming,  or 
wounding  of  a  dog,  malice  is  the  gist  of  the  ac- 
tion, and  must  be  established  to  the  Batlafacti<Hi 
of  the  Jury  beyond  a  reasonable  donbt,  In  order 
to  justify  a  ccmvictlon. 

[Ed.  Note.— For  other  cases,  see  Animala^ 
Cent  Dig.  i  125 ;  Dec  Digr|i&*] 

2.  Ahuuls  (I  45*)— Malicious  Killing  of 

DOOS  —  PBES171CFTI0HB    AHD    BUBDEIV  Of 

PBoot— Malice, 

Iq  a  prosecuti(m  for  maticiously  killing, 
wounding,  or  maiming  dogs,  the  state  must  ei- 
ther show  that  the  defendant  entertained  malice 
against  the  owner  of  the  dogs,  or  that  the  kill- 
ing, wounding,  or  maiming  was  characterized  by 
such  wanton  and  recklesa  disregard  of  the  rights 
of  property  In  others  as  to  rane  the  pieBomp- 
tion  of  malice  from  the  manner  of  the  commis- 
sion of  the  act. 

[Ed.  Note.— For  other 
Cent.  Dig.  >  125;  Dec.  Dig.  |  45.*] 

3.  Aniuals  (1  94*)— Doos  Ohasino  Stock— 
BioRT  OF  OwniB  TO  Pboteot. 

Where  trespassing  dogs  are  chasing,  wor- 
rying, and  frightening  hogs  and  cattle,  the  own- 
er of  the  premises  in  attempting  to  remove  and 
eject  the  dogs  therefrom  lias  a  nght  to  act  upon 
appearances.  In  other  words,  if  there  Is  ap- 
parent Impending  danger  to  his  live  stock,  be  la 
jufitified  In  the  use  of  such  force  in  ejecting  the 
dogs  as  a  reasonably  prudent  man  would  use  un- 
der like  dftumstances  In  defense  and  protectt(ni 
of  his  property. 

[Bd.  Note.— For  o^r  cases,  see  Animal^ 
Cent  Dig.  I  871;  Dee.  Dig.  i  94.*] 

4.  Ahiuau  ({  4S*)— Maucious  KiLuno  or 

DOOB— BVIDENCSl— Aduissibilht. 

In  such  case  the  evidence  of  experts  as  to 
the  batata  and  traits  ot  the  partlealar  breed  of 
doga,  to  the  effect  that  they  would  not  in  fact 
harm  or  Injure  domestic  animals,  is  inadmissible 
where  the  evidence  as  to  the  occurrence  la  di- 
rect and  not  circomatantial,  unless  it  appeaF 
that  the  defendant  at  the  tuns  had  knowledga 
of  such  habltB  and  tndts. 

[Ed.  Note.— For  oQier  cases,  see  AnWi^s 
Dec  Dig.  I  4S.*] 

5.  Aniuals  (|  46*)— Malicious  Kilurq  or 
Doos— Evidence— Aokissibiutt. 

The  rule  applicable  In  civil  actions  for  dan»- 
ages,  allowing  the  intToducti<Hi  of  evidence  show- 
ing the  pedigree,  traits,  habits,  and  reputation 
Of  the  particular  dog  killed,  is  not  applicable  la 
a  criminal  prosecution  for  maliciously  killing 
'  dogs,  unless  knowledge  of  sudi  facts  Is  bron^t 
home  to  the  defendant 

[Ed.  Note^For  other  cases,  see  f K 
Dec  Dig.  I  48.*] 

6.  Anihals  (t  94*)— Dogs  Wobbthto  Stock— 
Right  of  Owneb  to  Photect. 

Even  where  defendant  had  knowledge  ot  the 
traits  and  habits  of  the  particular  breed  ot 
doga,  and  that  such  dog  would  not  in  fact  kin  or 
maim  a  dunestic  animal.  If,  In  fact,  the  dog  was 
at  the  time  harassing,  worrying,  and  annoying 
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gravid  animals  in  snch  a  manner  as  woald  like- 
ly cause  his  pecnnlair  loss,  he  will  be  justified 
in  using  such  force  as  Is  necessary  to  ^ect  the 
dogs  from  the  premises  and  canse  a  cessation  of 
the  injuries. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Gent  Dig.  {  871 ;  Dec.  Dig.  {  M.*J 

7.  Animau  (I  45*)— Maucioub  Knuna  or 

DOOB. 

When  It  clearly  appears  that  the  defoid- 
aat  was  not  acquainted  with  the  owner  of  the 
dogs,  and  did  not  In  fact  know  who  was  their 
owner,  and  In  wounding  and  killing  the  dogs 
was  not  actuated  by  malice  or  a  wanton  or  reck- 
less spirit,  bnt  acted  sol^  through  a  desire  to 
remove  the  dogs  from  his  premisw,  and  to  pre- 
vent their  worrying,  anrnvlng,  and  terrorizing 
his  live  stock,  he  cannot  be  held  cximinally  lia- 
ble for  malicious  mlsctdef. 

[Bd.  Note.— For  other  cases,  see  Animals, 
Cent  Dig.  i  125 ;  Dec  Dig.  S  45.«1 

(Syllabus  by  the  Conrt) 

a  AltlMAM  (J  45*)— "Maucioub"  KiLuiia. 

In  Rev.  St.  1887,  I  7153,  making  a  person 
who  shall  "malieioosly"  kill  or  maim  any  ani- 
mal guil^  of  a  misdemeanor,  the  word  "ma- 
licious" is  not  equivalent  to  the  word  "wrong- 
ful," bnt  involves  crime  which  the  latter  word 
does  not  necessarily  do. 

[SkL  Note.— For  other  cases,  see  Animals, 
Dec.  Dig.  S  45.*] 

Appeal  from  District  Court.  Washington 
County;  Ed.  L.  Bryan,  Judge. 

L.  ChnrchUl  was  convicted  for  the  mall- 
ctoos  killing  of  dogs,  In  violation  of  Rev.  St 
1887,  I  7168;  and,  tiom  tlw  conrlctlon  and 
an  order  denying  a  nev  trial,  he  appeals. 
Reversed. 

Lot  L.  Feltham  and  B.  8.  Varlan.  for  ap- 
pellant  J.  J.  Gnbeen,  Atty.  Gen.,  and  B.  8. 

Crow,  for  the  State. 

AILSHIE,  C.  J.  The  defendant  was  proa- 
ecuted  on  the  charge  of  malicious  mischief 
for  shooting,  maiming,  and  killing  dogs  be- 
longing to  one  John  A  Kelly,  the  complaining 
witness.  Tb©  jury  retomed  a  verdict  against 
the  d^endant  and  he  was  thereupon  sent^ic- 
ed  to  pay  a  fine.  He  moved  for  a  new  trial, 
and  his  motion  was  denied,  and  he  thereupon 
appealed  from  the  Judgment  and  order  deny- 
ing his  motion.  This  prosecution  is  founded 
on  8ectl(m  7153,  Rev.  St  1887,  which  is  as 
follows:  "Eivery  person  who  mallcioualy 
kills,  maims  or  wounds  any  animal,  the  prop- 
erty of  another,  or  who  mallcioudy  and  cruel- 
ly beats,  tortures  or  injures  any  animal, 
whether  belonging  to  himself  or  another.  Is 
guilty  of  a  misdemeanor."  i 

The  chief  contention  urged  Is  that  the  evi- 
dence wholly  fails  to  establish  malice.  In 
the  consideration  of  both  the  facts  and  the 
Iftw  in  the  case,  it  should  be  borne  In  mind 
that  this  Is  a  criminal  prosecution,  and  not 
a  cItU  actl(nL  for  damages,  and  what  may 
hereaftra  be  said  In  this  opinion  will  be  with 
special  reference  to  the  status  of  the  def«id- 
ant  In  his  conduct  toward  the  dogs  as  view- 
ed by  the  criminal  law.   It  appears  that  on 


January  12,  10(^  the  containing  witness, 
Kelly,  started  oat  with  a  pack  of  13  hocmds  to 
bunt  coyotes.  The  defendants  his  wlfi^  and 
two  hired  men  testified  that  some  time  before 
noon  that  day  a  niuuher  bf  these  hounds  came 
onto  his  place,  and  ran  through  his  corral 
and  bam  lot,  apparently  cha^ng  aftw  his 
cattle  and  hogs,  and  frightening  the  cows 
and  likewise  the  lu^;  that  defendant  diased 
the  dogs  away  several  times  with  sticks  and 
stones.  .In  the  aftwnoon  Ui^y  appeared  on 
several  occasions,  running  thiongh  the  cor- 
ral and  bam  lot,  and  anMrently  after  the 
cows  and  hogs,  bawling  and  yelping  as  they 
ran.  The  defendant,  who  was  at  work  on  a 
traildlng  near  the  bam,  got  down  ftom  his 
work  several  times  and  drove  the  dogs  away, 
and,  finally,  when  th^  were  diaalng  some  of 
his  bogs,  he  got  his  gun  and  took  asmal 
shots  at  JOm  doga,  killing  one  and  wounding 
others.  Two  ot  tiie  dogs  ttiat  were  wounded 
were  produced  in  court  and  the  defendant 
his  wife,  and  the  two  hired  men  testified  that 
to  the  best  of  their  knowledge  these  were  the 
same  tLoga  that  were  on  defendant's  ranch  at 
several  different  times  on  the  12th  day  of 
January,  the  day  on  which  the  sbooting  oc- 
curred. The  defendant  owned  a  farm  of 
some  300  acres,  and  was  engaged  chiefly  In 
the  dairy  business.  He  also  had  a  number  of 
hogs  and  other  live  stock  on  the  place.  The 
leading  facte  in  the  occurrence  are  covered  br 
the  defendant's  evidence,  which  Is  substan- 
tially corroborated  by  that  of  his  wife  and 
hired  men.  It  Is  as  follows:  "Our  cows 
were  In  there,  and,  as  many  of  them  were 
heavy  with  calf,  I  had  been  watching  them 
very  carefully.  When  the  dogs  ran  In  there 
barking,  I  got  down  and  ran  there  as  quick 
as  I  could.  At  ttiat  time  they  had  the  cattle 
bawling  and  chasing  around,  and  I  w^t  after 
the  doga  with  anything  I  could  pick  up— 
stl(^8  and  stones— and  chased  the  dogs, 
who  were  following  the  cattle  down  this  path 
going  to  the  river.  I  chased  the  dogs  down 
that  way,  and  they  would  run  and  look  back 
to  see  what  I  was  throwing,  and  dodging.  I 
followed  the  does  down  this  way,  and  took  a 
circle  around  this  brush.  I  must  have  been 
gone  a  half  honr.  I  was  looking  for  a  man 
with  a  gun  going  with  the  dogs  and  I  could 
not  find  any  one  on  the  place,  and  I  went 
beck  and  went  to  work  again.  •  •  •  Not 
only  would  the  dogs  run  through  the  corral 
and  chase  things  around,  but  they  chased  the 
calves  and  pigs  In  ttiose  yards  here,  and  bad 
nearly  everything  on  the  place  stampeded. 
I  drove  these  dogs  out  this  way  and  down 
ttiat  way  Just  as  qukk  as  I  conld  each  tlmCL 
The  dogs  were  chasing  cows.  They  appeared 
to  be  diasbv  Uiem.  They  wonid  ran  this 
way  and  that  way.  At  tbm  time  tbey  went 
In  the  corral  I  had  no  Idea  tb^  were  on 
any  scent  Th^  wwen*t  running  In  a  bunch. 
Each  dog  was  chasing  something  Indrvldo- 
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ally.  The  <mlj  time  I  imr  Um  dogs  together 
trailing  eadi  tfOker  In  a  bunch,  or  approadilng 
thal^  waa  In  tke  nuffnlng  when  I  uw  the 
fonr.  In  the  emlng  I  saw  four  dogs  ont 
here  In  one  bmuih,  and  I  saw  ttiree  In  this 
corral  aronnd  die  bam.  I  never  saw  more 
than  four  dogs  together  that  day  In  one 
bunch.  I  b^D  to  be  pretty  well  annoyed 
late  Id  the  afternoon.  I  thought  I  had  had 
enough  of  It  Abont  6  o'clock,  )mt  before  we 
were  to  do  our  chores,  some  dogs  ran  Into  the 
corral  In  this  direction  and  began  to  chase 
the  calves  and  pigs  here,  and  I  jnst  ran  Into 
the  house  and  picked  up  a  gun,  a  small  22- 
callber  rifle.  I  have  do  other  gun  on  the 
place.  I  picked  up  a  few  22  cartridges — 
8m<^elesB  cartridges — aod  I  ran  out  here  to 
this  point  [Indicating],  and  ran  to  the  bam 
where  the  dogs  were  chasing  the  pigs  [Indi- 
cating] right  in  there,  and  I  intended  to 
shoot  them  right  here.  I  could  not  get  rid 
of  them  any  other  way.  I  had  stoned  and 
stlcked  them  all  day,  bnt  there  were  so  many 
animals  there  I  did  not  dare  to  shoot  them. 
I  chased  them  down  In  this  direction,  and 
they  got  Into  the  brnsh  before  I  got  a  shot 
at  them.  I  came  back  up  here  between  the 
haysta<&  and  the  bam.  My  wife  was  stand- 
ing over  here  somewhere,  and  she  called  to 
me  that  the  dogs  were  out  in  front  of  the 
honse,  chasing  the  pigs,  so  I  went  out  In  that 
direction  as  fast  as  I  could.  I  raD  past  the 
comer  of  the  milk  house,  and  almost  on  a 
line  with  the  corner  of  that  fcDce  Just  about 
in  that  direction  [Indicating  south].  That  Is 
Just  about  as  near  my  direction  as  I  can 
point  It  I  came  out  at  a  point  Just  here* 
and  here  is  where  I  took  a  shot  at  the  dogs. 
At  the  time  I  went  out  there  there  were  four 
dogs  chasing  the  plga  Bach  dog  was  chasing 
a  bnnch  of  pigs.  Some  of  these  pigs  were 
brood  sows,  and  I  went  ont  there  to  stop  it 
Two  bunches  of  pigs  were  drlvra  off  in  this 
direction  [Indicating],  and  one  bunch  was 
driven  owt  to  this  foice,  and  they  went 
through  the  fence  Into  my  neighbor's  field. 
This  was  at  the  time  I  ifhot  the  dogs.  I  shot 
th^  while  they  were  In  the  act  of  diasli^ 
the  pigs.  At  that  time  <m  the  randi  X  had 
eight  bead  of  horses,  aboat  SO  cattle  stock,  a 
Oxxik  of  chickens,  a  flock  of  pigeons,  and 
over  100  hogs  of  different  slsesL  I  have  most- 
ly letaey  cattle  on  the  raw^  81  head,  and 
am  trying  to  dlvose  of  everything  elsa  On 
the  rancSk  tiiat  day  tiiere  were  el^  or  nine 
cows  that  were  expected  to  calve  very  soon. 
One  cow  dropped  her  calf  within  24  hours 
from  the  time  I  shot  at  the  dogs.  That  wtw 
Monday.  On  Tuesday  another  cow  dron>ed 
her  calf,  and  on  the  following  Monday  we 
had  another  Hereford  calf  and  the  Tuesday 
followlDg  another,  aad  on  the  28th  of  Janu- 
ary another,  making  five  that  have  dropped 
their  calves  since  the  shooting.  All  were 
milch  cows  that  were  on  the  place.  At  that 
time  we  milked  10  head.  The  drove  of  hogs 
consisted  ot  8  brood  sows,  .1  boart  and  the 


balance  of  tlM  100  wgre  fal  resized  pigs  8 
monttis  old  np  to  vUsn  that  weighed  ISO  to 
200  pounds.  One  of  the  sows  bad  tanowed 
three  days  before  the  shooting,  and  the  oth- 
ers were  heavy  with  pig.  Since  the  shooting 
four  of  the  sows  have  aborted ;  that  Is,  pro- 
duced their  pigs  prematurely.  Hie  pigs 
didn't  live.  •  •  •  Twenty-four  pigs  died. 
My  object  In  shooting  at  the  dogs  that  day 
was  to  protect  my  stock,  and  prevent  the  dogs 
from  doing  It  any  In^jry.  At  the  time  of  the 
shooting  I  did  not  know  to  whom  these  dogs 
belonged.  During  the  day  no  man  appeared 
on  the  ranch  to  look  after  the  do0i  or  to  take 
care  of  them." 

The  state  on  rebuttal  produced  witnesses 
who  testlfled  that  these  hounds  were  at  oth- 
er places  at  or  near  the  times  when  defend- 
aot  says  they  were  on  his  ranch,  and  that 
they  could  not,  therefore,  have  be«i  on  his 
place  as  frequently  that  day  as  he  and  his 
witnesses  claim.  This  evidence  had  a  tend- 
ency to  establish  an  allbt  for  the  dogs  for  a 
part  of  the  day,  but  does  not  take  Into  con- 
sideration the  capacity  of  the  dogs  for  rapid 
transit  between  the  locus  of  the  alibi  and  the 
defendant's  ranch.  It  is  admitted  thaf  the 
6ogB  were  there  in  the  afternoon.  The  state 
also  attempted  to  rebut  and  contradict  the 
evidHice  of  defendaat  aDd  his  witnesses  by 
producing  experts  on  the  pedigree,  traits, 
habits,  and  Instincts  of  the  dogs,  and  especi- 
ally of  BJngllsh  fox  hounds,  such  as  these 
were  shown  to  be.  It  appears  that  they 
were  full-blood  English  fox  hounds,  bred  in 
Missouri  and  brought  from  thence  to  Idaho, 
and  the  older  ones  are  referred  to  by  the 
prosecutor  as  Missouri  hounds.  These  ex- 
perts on  dog  lore  testlfled  that  such  hounds 
as  these  would  neither  chase  nor  harm  do- 
mestic animals,  and  that  they  would  pay  no 
attention  to  them.  They  also  testlfled  to  a 
personal  acquaintance  with  and  (rt}8ervation 
of  these  hounds,  and  that  they  would  not 
and  could  not  be  induced  to  dtiase  or  disturb 
cattle  or  hogs.  Where  the  evidence  was  di- 
rect from  four  eyewitnesses,  as  was  the  case 
here,  proof  of  traits,  habits,  and  reputation, 
or,  as  commonly  designated,  character  evi- 
dence, would  not  contradict  the  eyewitnesses 
and  had  no  real  bearing  on  the  case.  The 
transactlrai  was  not  established  by  drcum- 
stantisl  evidence,  but  by  eyewitnesses.  Un- 
der the  rule  applicable  In  cases  of  homicide, 
the  good  reputation  of  the  deceased  may  not 
he  shown  by  the  state  imtll  It  Is  attacked 
by  the  defendant  Here  the  character,  or 
rather  the  reputation,  of  the  deceased  dog 
was  not  attacked  by  the  defendant,  but  only 
his  positive  acts  and  ctmduct  were  shown  by 
defendant  This  evidence  could  throw  no 
light  on  the  issue  unless  it  was  shown  that 
the  defendant  knew  these  traits  of  the  dogs 
in  question.  On  the  contrary,  It  appears 
from  his  own  testimony  and  otherwise  that 
he  knew  nothhig  about  the  tralti,  habits,  or 
Instincts  of  English  fox  hounds  or  dogs  ot 
the  chase;  In  the  absence  ot  sndi  knowledge 
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In  advance,  be  bad  a^rigbt  to  act  on  appear^ 
ances.  In  other  words,  defendant  contends 
that  there  was  apparent  Impending  danger 
to  hlB  lire  stock  such  as  a  reasonable  man 
wonld  resist  Marshall  t.  Blacksblre,  44 
Iowa,  47S ;  lilvermore  t.  Bachelder,  141 
aila».  179,  S  N.  B.  276.  The  question  that 
confronted  defendant  was  not  what  the  dogs 
really  meant  to  do  (in  the  absence  of  posi- 
tive information  to  that  effect),  but  wliat 
they  were  doing  or  apparently  intended  to 
do.  As  said  by  the  Supreme  Court  of  New 
Hampstilre  in  Aldrlcb  t.  Wright,  53  N.  H. 
398,  16  Am.  Bep.  S39,  a  leading  case  on 
the  right  of  defense  of  property  as  against 
the  assaults  of  animals:  "He  [the  defend- 
ant] might  have  entertained,  and  had  good 
cause  to  entertain,  erroneous  ideas  of  the 
character  of  the  animala  The  evidence 
against  them  tended  to  show  what  In  a  hu- 
man creature  would  be  the  ordinary  symp- 
toms of  a  felonious  spirit  regardless  of  so- 
cial duty  and  fatally  l>ent  on  mischief."  And 
again  the  same  court  in  considering  the  ques- 
tion as  to  whether  the  defendant  was  in  fact 
acquainted  with  or  Informed  as  to  the  habits 
of  CMtaIn  animals  held  that  he  was  not 
chargeabie  with  such  knowledge,  and  said: 
"It  was  not  his  du^  to  postpone  the  defense 
of  his  property  until,  neglecting  his  usual 
occupation  and  incurring  expense,  he  could 
examine  zoological  authorities,  consult  ex- 
perts, and  take  the  opinion  of  the  county  on 
the  question  whether  his  'half-grown'  geese 
were  actually  ^dangered  In  life  or  limb," 
etc.  The  law  does  not  require  the  farmer 
who  engages  in  raising  live  stoc^  to  flrst 
famUlarize  himself  with  the  traits  and  hab- 
its of  all  the  breeds  of  dogs  that  may  Infest 
the  country.  He  may  not  know  the  differ- 
ence between  a  tramp  iog  or  common  cur 
and  a  blooded  English  fox  hotmd  with  a 
pedigree  antedating  the  landing  of  the  May- 
flower. He  may  not  know,  in  fact,  ttiat  the 
fox  hound  when  he  gallops  and  cakewalks  up 
and  down  the  bam  lot  to  the  great  confusion 
and  consternation  of  the  cattle,  hogs,  and 
fowls  is  merely  following  the  trail  of  a 
hungry  coyote  that  had  t>een'  pilfering  the 
night  before,  bent  on  murder  and  theft ;  but, 
on  the  contrary,  he  may  honestly  assume 
that  the  hound,  himself  a  trespasser,  is  bent 
on  mischief,  and,  if  he  does  not  retreat  when 
warned,  may  at  once  become  liable  to  forci- 
ble ejection.  In  such  case  the  farmer  cannot 
risk  the  dangers  to  his  live  stock  while  he 
Investigates  the  dog's  pedigree;  and,  even 
if  he  were  advised  of  that,  how  can  he  know 
at  what  moment  the  vicious  traits  of  the 
dog's  remote  wolf  and  Jackal  ancestors  may 
tret  the  better  of  Us  breeding  and  social 
training  and  run  riot  in  that  same  barnyard? 
Bent^l  V.  New  Orleans,  etc.,  R.  Co.,  166  U.  S. 
698,  17  Sup.  Ct  693,  41  L.  Ed.  1169.  Even 
if  It  were  a  fact  that  defendant  knew  the 
traits  and  habits  of  the  Iiounds  and  their 
alleged  kindly  and  amiable  disposition  to- 
ward his  cows  and  hoga,  be  had  no  way  of 


imparting  that  knowledge  to  bis  frightened 
animal  neither  did  tlie  cows  and  hogs  bare 
any  notice  that  the  bounds,  though  bawline, 
yelping,  and  baying,  would  not  bite,  malm, 
or  kill  them.  They  w»e  not  Informed  as  to 
the  hounds'  pedigree.  They,  too,  were  acting 
on  api>earancea  and  the  Instinct  of  self-pro- 
tection. The  result  was  ttiat  the  animals 
became  alarmed  and  fri^toied,  and  as  a 
conaequ^ce  defoadant  thereafter  suffered  a 
direct  pecuniary  loss  to  the  extent  of  24 
prematurely  bom  pigs  and  10  per  cent  fall- 
ing off  In  the  production  of  milk. 

Here  the  defendant's  cows  and  hogs  wero 
In  their  owner's  Add— «  place  where  th^ 
had  a  lawful  right  to  be.  The  hounds  were 
trespassers  in  the  first  place.  After  they  had 
been  warned  away  and  sticks  and  stcmea 
bad  been  thrown  at  them,  th^  became  forci- 
ble trespassers— trespassers  vi  et  armls  aa 
it  were.  The  assault  made  by  the  trespass- 
ers upon  defendant's  cows  and  hogs  was  one 
of  apparent  danger  and  peril.  So  Imminent 
was  the  peril  that  the  hogs  not  only  retreated 
but  broke  the  teace,  and  became  themselves 
kind  of  Involuntary  trespassers  in  the  field 
of  defendant's  nel^bor.  The  cows.  In  their 
alarm,  retreated  to  the  wall,  and  there  gave 
the  sign  of  distress,  and  sounded  the  bovine 
call  for  help.  Now,  the  question  arises:  Was 
It  per  se  malicious  for  defendant  under  these 
circumstances  to  come  to  the  defease  of  his 
property,  and,  In  ejecting  the  trespassing  ca- 
nines, to  shoot  them?  The  farmer  is  not  re- 
quired to  fence  against  dogs.  The  dogs  were 
unaccompanied  by  their  master,  and  were  un- 
doubtedly running  back  and  forth  among  de- 
fendant's  cattle  and  swine.  They  were  ei- 
ther chasing  defendant's  live  stock  or  follow- 
ing the  scent  of  a  wild  animal,  neither  of 
which  their  master  owned.  If  they  were 
only  following  the  trail  of  A  wild  animal 
across  the  field  and  throu^  the  barnyard, 
and  the  defendant  had  been  apprised  of  that 
fact  and  that  their  intentions  toward  his 
klne  and  swine  were  honorable  and  well  dis- 
posed aa  would  become  English  fox  hounds 
bom  and  bred  in  Missouri,  then  he  would 
I>erhaps  not  have  been  justified  In  making  a 
deadly  assault  on  them.  Of  these  things, 
however,  he  had  no  notice;  besides,  he  was 
justified  in  considering  the  effect  the  conduct 
of  the  trespassers  was  having  on  his  cows 
and  hogs,  and  especially  on  his  gravid  ani- 
mals. He  was  not  obliged  to  wait  until  the 
Injury  was  done  and  rely  on  an  action  for 
damages  to  recompense  him.  The  law  of 
trespass  Is  that  the  injured  party  shall 
gently  lay  bauds  on  the  trespasser  (menus 
molliter  Imposult),  and  warn  him  to  move 
on  before  further  force  can  be  used.  In  this 
case  the  defendant  for  obvious  reasons  could 
not  lay  hands  on  the  hounds,  but  he  warned 
them  with  sticks  and  atones,  but  to  tbis  they 
gave  no  heed.  It  then  became  a  question 
with  the  owner  of  the  premises  as  to  whether 
the  trespassers  shOTild  be  ejected  or  allowed 
to  scar^  frighten,  and  terrorize  d^otdant* s 
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live  stock  off  tbe  rancb.  For  ilmllar  nawma, 

be  could  not  dUrtAUn  or  Impound  the  hoonda. 

TtOM  Is  a  prowcDtlon  where  oimlaal  Intent 
U  the  gist  of  the  action,  and  mnat  be  shown 
(section  7168,  and  snbdlvlslon  4,  |  6801,  Ber. 
8t  1887;  18  A.  ft  B.  Bncy.  6«l;  2  Oyc.  428), 
and  dllfoni  materially  fnnn  a  dvU  action 
for  damages  for  the  killing  or  maiming  of 
snch  anlmala.  In  an  action  for  damages,  evi- 
dence of  tho  pedigree  hablte,  traits,  and  np* 
ntatlon  of  Q»  dog  is  Important  In  determin- 
ing his  value  to  hla  owner.  The  adm lesion  of 
this  daas  of  evidence  was  considered  by  Mr. 
Justice  WUkes  in  the  case  of  Citizens'  Bapid 
Transit  Go.  t.  Dew,  100  Tenn.  817,  4S  8.  W. 
790,  40  L.  B.  A.  618,  66  Am.  St  Rep.  764,  and 
approved,  and  it  was  aald  that  **there  are 
high  and  low  degrees  among  dogs  as  well  as 
among  men,"  and  that  the  dog  there  InvcdTed 
stood  high  In  "dag  drdes."  and  properly  be- 
longed to  the  "bine  blood  and  Inner  circles  at 
tbe  400"  or  Tennessee.  The  ndlng  of  tbe 
court  In  admitting  the  eivldence  In  that  case 
was  sustained  on  tin  ground  that  It  was 
proper  In  estimating  the  value  of  the  dog. 
There  la  a  great  diversity  of  opinion  among 
the  courts  in  actions  for  damages  as  to  the 
drcnmstancea  and  conditions  under  which  a 
trespassing  dog  may  b»  killed.  It  was  aptly 
remarked  by  Justice  Wilkes  in  Rapid  Transit 
Go.  V.  Dew,  supra,  that  "  'dog  law*  is  as  hard 
to  define  as  'dog  latin.*  **  See  2  Cyc.  427. 
Borne  courts,  out  ot  an  abundant  admiration 
for  the  dog,  have  descanted  on  bis  fidelity 
and  good  qtulltles  from  the  spaniel  that  sav- 
ed the  life  of  William  of  Orange  (Mullaly  v. 
Pec^le,  86  N.  T.  865)  to  the  tramp  cnr  "Roger" 
eulogised  In  "The  Yagabonds,"  and  in  so  do- 
ing they  have  g^erally  overlooked  tbe  rights 
of  property  owners  who  were  subjected  to 
the  at^n  trespasses.  For  Interesting  discus- 
sions and  notes,  see  Fink  v.  Evans,  06  Tenn. 
418,  82  S.  W.  807;  Hamby  v.  Samson.  106 
Iowa.  112.  74  N.  W.  018,  40  L.  R.  A.  508,  07 
Am.  St  Rep.  285 ;  McChesney  v.  Wilson,  132 
Mich.  252,  03  N.  W.  627;  Patton  v.  State. 
83  Oa.  111.  19  8.  B.  734,  24  L.  R.  A.  73Z 

From  what  has  been  said  It  clearly  ap- 
pears tliat  whether  or  not  the  defendant 
could,  In  a  civil  action  for  damages.  Justify 
the  use  of  force  to  the  extent  and  degree  it 
was  exercised  by  him  In  ejecting  the  dogs, 
nevertheleBS,  his  action  and  conduct  was  In 
no  manner  prompted  by  malice  toward  the 
owner  of  these  hounds,  nor  was  it  character- 
ized by  a  wanton  and  reckless  disregard  of 
tbe  rif^bts  of  property  In  such  animals.  The 
defendant  evidently  used  violence  on  the  dogs 
through  a  desire  and  for  tbe  unmistakable 
purpose  of  removing  them  from  his  premises, 
and  preventing  them  from  annoying  and  dis- 
turbing his  live  stock.  Whether  he  clearly 
and  accurately  measured  the  force  he  was 
using  sufficiently  to  Justify  him  in  the  eye 
of  the  civil  law  is  beside  the  question  here. 
That  be  did  not  act  with  criminal  and  mall- 


dous  intent  to  wantonly  and  recklessly  de- 
stroy the  property  of  another  Is  too  dear 
and  aj^amit  to  leave  any  question  for  «nb- 
mlaslon  to  a  jury  oa  tMt  scora  "Malldous,'' 
aa  used  In  tbe  statute  under  whldi  this  pros- 
ecutitm  is  had,  is  not  equivalent  to  the  word 
"wrongful"  as  used  In  the  law  of  torts.  The 
former  word  means  more  than  the  latter. 
It  necessarily  Involves  crime,  while  the  lat- 
ter does  not  necessarily  do  so.  ChappeU  t. 
State,  86  Ark.  846;  Stats  t.  Hussey,  60  Me. 
410,  11  Am.  Bep.  209;  2  ^^hartOD's  Criminal 
Law,  H  1088-1070;  State  t.  Fhlpps,  85  Iowa, 
481,  64  N.  W.  411 ;  United  States  v.  Oldeon, 
1  Minn.  292  (GIL  226);  State  t.  Rector, 
34  Tex.  666;  Note  to  Sta1»  v.  Robinson,  82 
Am.  Dea  661;  19  Am.  ft  Bng.  Bncy.  643. 
The  evidence  Is  not  suffident  to  suiq>ort  the 
verdict  Instead  of  estabUshing  malice  cm. 
the  part  of  the  d^endant  the  evidence  nega- 
tives malice.  However  liable  a  man  mnj  be 
In  damages  for  Injury  to  or  destruction  of 
trespassing  dogs,  It  will  not  do  to  say  that  be 
can  be  brought  to  the  bar  of  'the  criminal 
courts  eveiy  time  he  protects  his  property 
against  the  depredations  and  annoyances  of 
dogs,  whet2ier  they  t>e  patrldan  or  plebeian 
dogs. 

The  Judgment  is  reversed,  and  a  new  trial 
granted. 

SULLIVAN,  J.,  concurs.  STBWABT,  J., 
concnis  in  the  condnsltm  reached. 


INDEPBNDENT  BCHOOL  DIST.  NO.  6  et  al. 

V.  COLLINS. 
(Supreme  Court  of  idalio.    Dec.  8»  1908.) 

1.  Statutes  (|  241*)  —  Penal  Statutes  — 
Stbict  Conbtbuotion. 

Statutes  in  their  nature  penal  should  not  be 
extended  by  oonstructton  beyond  their  natural 
meanhig. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  H  822.  82S;  Dec  Dig.  i  241.*] 

2.  Schools  akd  School  Distbicts  (§  79*)— 
Contbacts— Intebest  or  Tbubtee. 

The  clear  intention  of  the  provisions  of  sec- 
tion 82  of  oar  sdiool  laws  (Seas.  Laws  1899,  p. 
105),  as  amended  by  Sese.  Laws  1905,  p.  71,  was 
to  prohibit  a  trustee  from  making  a  contract  with 
his  district  In  which  he  was  pecuniarily  inter- 
ested. 

[EM.  Note.— -For  other  cas^  see  Schools  and 
School  Districts.  Cent  Dig.  i  191;  Dec.  Dig. 
§  79.*] 

3.  Schools  and  School  Distbicts  (J  82*)— 
Contbacts  —  Intebbst  or  TBusnEB— Rscov- 
BBT  OF  Monet. 

The  penalty  or  prohibition  in  said  section 
is  that  no  action  can  be  maintained  or  recovery 
had  airainst  tbe  district  <m  such  contracts ;  but 
that  does  not  change  the  rule  to  the  eflEect  that 
money  paid  by  a  munidpal  corporation  uimn  a 
void  contract  may  be  recovered  back. 

[Ed.  Note.— For  other  cases,  see  Sdiools  and 
School  Districts,  Dec.  Dig.  <  82.*] 

4.  Contbacts  ^  266*)- iNVAxiDirr- Rbtuen 
OF  Benefits. 

The  rule  tliat  neither  party  to  a  tiansactloD 
will  be  penuitted  to  take  advantage  ot  Its  va- 


*For  ether  oasoi  sm  same  ttvto  and  ssettoa  NXIICBBB  la  Dee,  ft  Am.  Digs.  190T  to  date,  ft  Rspoitw  ladexss 
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Hdity  while  retaining  Itf  benefita  am>Iiei  only 
to  voidable  contracts,  and  not  to  contracts  of  a 
mnnidpal  coiDoration  that  are  absolutely  void. 

[EJd.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  |  1186 ;  Dec  Dig.  1  2G6.*] 

6.  ScHoou  AND  School  Dibtbictb  (8  82*}— 
CoNTBACrs— Interest  of  Tbubtie. 

Under  the  provisiona  at  said  section  82  of 
the  school  law  (Seas.  Laws  1890.  p.  105)  as 
amended  b7  Sess.  Laws  1905,  p.  71,  school  trus- 
tees are  prohibited  from  having  an^  Interest  in 
any  contract  let  or  made  hy  or  with  the  board  of 
trustees  of  such  district  or  with  any  officer 
thereof,  and,  in  case  such  a  contract  is  made, 
the  same  is  void,  and  no  action  can  be  maintain- 
ed or  recovery  had  in  favor  of  the  district  upon 
any  such  contract  or  obligation.  This  rule  is 
founded  in  public  policy,  and  ia  a  salutary  one 
to  prevent  the  risk  ot  abuses  In  the  public 
service. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
8<diool  Districts.  Dec  Dig.  I  82.*] 

0.  Municipal  Cobpoeations  (S  909*)— Illb- 
OAL  PATiams— lUiOOTBBT— RiauT  OF  Tax- 

FATEB. 

Where  a  municipal  corporation  has  paid 
m<Hiey  on  a  void  contract,  and  the  properiy  con- 
stituted authorities  of  such  corporation  refuse 
to  bring  an  action  to  recover  hack  the  money  so 
lll^lly  paid,  an  action  tlierefor  on  behalf  of 
the  corporation  may  be  maintained  by  any  tax- 
payer thereof. 

CEkl.  Note.~For  other  cases,  see  Municipal 
Corporationa,  Cent  |'2148;  Dee.  Dig.  I 
999.*] 

7.  Schools  and  School  Disibiots  (|  120*>— 
Contracts— Intbbbst  or  Tbustbb— Actions 
TO  Rbcovbb  Monet  Paid— Complaint— Suf- 

nOIBNCT. 

Where  an  action  is  brought  under  the  pro- 
visions of  said  section  82  of  the  school  law  (Sess. 
Laws  1899,  p.  105),  as  amended  by  Sess.  Laws 
190S,  p.  71,  to  recover  money  paid  on  a  void 
cmtnct,  the  oooiplaint  must  allege  Out  «ach 
coDtract  waa  made  widi  the  defendant  dnring 
the  time  that  such  defendant  was  a  member  of 
the  board  of  tmstees  of  the  district 

[IDd.  Noteb— For  other  cases,  aee  Sduwla  and 
School  Districts,  Dec  Dig.  S  12a*1 

(^llabos  by  the  Crart) 

Appeal  from  District  Court,  Letah  Ootrn- 
ty;  Bdlgar  C.  Steely  Judge. 

Action  by  the  Independent  School  District 
No.  on  the  relation  of  Frank  L.  Moore  and 
another,  against  Joe^  R.  Oolllni.  Jndff- 
mmt  tor  plalntlCCa,  and  defendant  appeals. 
Reversed. 

Orland  &  Smith,  for  appellant  Morgan  & 
Morgan,  for  respondents. 

SULLIVAN,  J.  This  action  was  brought 
In  the  name  of  Independent  school  district 
No.  5  of  Latah  coonty,  npon  the  ration  of 
Frank  L.  Moore  and  J.  C.  Ri chores,  against 
Joseph  Collins,  to  recovw  from  said  Collins 
the  sum  of  $306.65,  with  lawful  into^st 
thereon,  alleged  to  haye  been  paid  by  said 
district  upon  a  void  contract  After  ailing 
the  corporate  existence  of  said  district.  It  la 
alleged  that  during  the  time  mentioned  In 
the  complaint  the  defendant  Collins  was  a 
qnallfled  and  acting  member  of  the  l>oard 
of  tmstees  of  said  district,  and  from  about 
the  14th  of  September,  1906.  ontU  the  10th 


of  Sqrtmnber,  1906^  was  chahmau  of  said 
board;  that  during  sold  period  of  time  ttx 
d^Kidant  and  one  Orland  vere  partners,  do- 
ing bustness  under  the  lume  of  tb»  Oolllns 
&  Orland  Hardware  Company,  and  that  de- 
fendant Collins  owned  a  three-fouiths  Intw- 
est  In  said  company;  that  on  the  11th  day  of 
January,  1906,  said  Collins  presoited  to  the 
said  board  of  trostees  a  bill  for  goods,  wares, 
merchandise,  and  supplies,  which  the  said 
defendant  claimed  had  been  b6U1  said 
firm  to  said  school  ^strict ;  that  he  procured 
the  board  to  allow  said  Ull,  and  received  a 
warrant  therefor  upon  the  treasurer  of  said 
district;  that  demand  had  been  made  iqion 
said  Collins  to  repay  said  moncQr  to  the  tms' 
urer  of  said  district,  which  was  refused, 
and  the  said  Collins  was  interested  In  said 
account  to  the  extent  of  three-fourths  of  the 
value  thereof.  It  was  also  allied  that  a 
resolution  had  been  presented  to  said  board 
of  trustees  providing  for  the  appointment  of 
a  committee  to  ascertain  the  amount  of 
moneys  paid  out  by  said  district  to  said 
hardware  company,  and  that  a  majority  of 
said  board  of  trustees  voted  against  said  res- 
olution, and  then  and  there  refused,  and  at 
all  times  since  have  refused,  to  make  any 
demand  opon  said  Oolllns  for  said  money, 
and  refused  to  enforce  a  restitution  from 
him  of  said  moneys,  and  that  said  district 
refused  to  bring  an  action  to  recover  said 
sum  of  money  so  paid.  There  are  six  se|M- 
rate  causes  of  action  stated  In  the  com- 
plaint, all  of  which  are  similar  In  avermeat 
and  predicated  upon  separate  bills  presented 
by  said  defendant  Collins  for  goods,  wares, 
and  merchandise  sold  by  said  hardware 
company  to  said  board  of  trustees  for  pay- 
ment To  this  complaint  the  defendant  filed 
a  demurrer  to  each  separate  cause  of  action, 
asslgnli^  four  grounds  of  demurrer.  Upon 
the  hearing  of  the  demnrrw  the  defendant 
waived  the  second  ground  assigned.  The 
court  thereafter  overruled  said  demurrer, 
and  the  defendant  refused  to  plead  further. 
His  default  was  entered,  and  the  cause  was 
tried  by  the  court  and  Judgment  entered  In 
favor  of  said  Moore  and  EUctacre^  for  the 
use  and  benefit  of  said  school  district  for 
the  sum  of  $308.65.  This  appeal  Is  from  ttie 
order  overruling  the  demurrer,  and  Is  based 
upon  the  Judgment  roll  and  bill  of  excep- 
tions. 

This  suit  is  based  on  section  82  of  the 
school  laws  of  the  state  (Sess.  Laws  1S89, 
p.  106),  as  am^ded  by  act  of  1905  (Sees. 
Laws  1906,  p.  71).  That  part  of  said  section 
claimed  to  be  applicable  herein  Is  as  fol- 
lows: "Sec.  82.  No  trustee  must  be  Interest- 
ed In  any  contract  let,  or  made  by,  or  with 
the  board,  or  with  any  ofl3ctf  tb^eof,  or  in 
any  supplies  famished  to  or  for  said  district, 
or  a  surety  for  the  performance  of  any  con- 
tract with  said  board  or  district,  or  the  agent 
or  partner  of  any  contracts  wlUi  sold  board 


•Por  other  cases  see  same  topic  and  secUiui  HVHBEB  In  Dsn.  *  Am.  Digs.  IMT  to  datib  *  Bworttr  ladaxaa 
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or  dlstiiet;  and  no  action  can  be  main- 
tained or  recoTerr  had  against  said  board  or 
district  luxm  any  ctmtract  or  obl^^ation  In 
wblch  anr  trustee  is  so  Interested,  but  the 
same  la  void.  •  *  *"  It  is  contended 
that'  that  statate  la  In  Its  nature  penal,  as 
It  proTldes  for  a  forf^tore,  and  should  not 
be  extended  by  construction  beyond  Its  natu- 
ral meaning,  and  <hi  that  prtq^oidtlon  Black 
on  Interpretation  of  Laws,  pp.  242-8,  892-3, 
and  Askew  v.  Ebberta,  22  CaL  263,  are  cited. 
The  rule  laid  down  there  Is  no  doubt  corredv 
and  the  provisions  of  said  statute  should 
not  be  extended  by  eonstmctlon  b^ond  the 
reasonable  meaning  of  the  language  used 
tb«dn,  and  not  beyond  fhe  Intent  of  the 
I^egialatere.  The  clear  intention  was  to  pro* 
hibit  a  trustee  from  making  any  contract 
with  US  district  in  which  he  was  pecuniar- 
ily Intoested.  Bald  statute  declares  all  such 
contracta  Told.  This  is  upon  the  theory  that 
It  Is  contrary  to  public  policy  to  permit  a 
trustee  to  make  a  contract  between  the  dis- 
trict and  himself  In  which  he  Is  pecuniarily 
Inter^ted.  Nuchols  t.  L^le,  8  Idaho.  580, 
70  Faa  401.  The  rule  established  by  said 
section  Is  founded  in  public  policy,  and  Is  in 
the  Interests  of  the  people  and  Is  a  salu- 
tary one  to  prevent  abuses  by  trustees. 

It  Is  contended  that  the  only  penalty  pro- 
vided in  said  section  Is  that  no  action  can  be 
maintained  or  recovery  had  against  a  dis- 
trict on  such  a  contract;  that,  as  the  district 
has  received  the  benefit  of  tiie  goods  so  pur- 
chased and  has  paid  the  mon^  therefor,  a 
recovery  of  the  money  cannot  be  had.  There 
is  nothing  in  this  contention,  as  the  statute 
provides  such  contracts  are  absolutely  void. 
If  money  Is  Illegally  paid  on  such  void  con- 
tract, the  district  may  recover  it  back,  and, 
In  case  the  district  refuses  to  do  so,  any  tax- 
payw  of  the  district  may  for  and  on  behalf 
of  the  district  maintain  an  action  for  the  re- 
covery of  money  so  Illegally  paid.  However, 
the  Judgment  In  such  cases  should  run  In  fa- 
vor of  the  municipality  whenever  a  recovery 
Is  adjudged.  In  case  a  taxpayer  falls  to  re- 
cover Judgment,  the  court  should  require  him 
to  pay  tbe  coats  of  the  suit.  The  rule  con- 
tended for  by  appellant,  to  tbe  effect  that 
neither  party  to  a  transaction  will  be  per- 
mitted to  take  advantage  of  its  Invalidity 
while  retaining  the  benefits,  applies  only  to 
voidable  contracts,  and  not  to  a  transaction 
that  is  absolutely  void.  Nnckols  v.  Lyle, 
8  Idaho,  589,  70  Pac.  401;  Collier  v.  Munn, 
41  N.  T.  143;  Smith  v.  Olty  of  Albany,  61 
N.  T.  444;  Land.  L.  &  L.  Go.  v.  Hclntyre, 
100  Wis.  246,  258,  75  N.  W.  064,  69  Am.  St 
Rep.  915,  925;  Berka  v.  Woodward,  125  GaL 
119,  8T  Pac.  777,  46  L.  R,  A.  420,  73  Am. 
St.  Rep.  81;  CaiH-on  v.  Hitchcock,  98  Cal. 
427.  88  Pac.  431;  Goodrich  v.  Glty  of  Water- 
ville,  88  He.  30,  33  Atl.  658;  City  of  North- 
port  V.  Northport  T.  S.  Co.,  27  Wash.  643, 
68  Pac.  204. 

It  Is  contended  that  the  only  penalty  pro- 
vided in  said  statute  la  that  an  actloa  can- 


not be  maintained  or  recovery  bad  against 
the  district  on  such  a  contract  That  being 
true,  the  money  once  paid  on  such  void  con- 
tract cannot  be  recovered  back.  We  cannot 
agree  with  that  contention.  That  statute 
was  not  Intended  to  prevent  the  district  or 
a  taxpayer  thereof  for  the  district  from  re- 
covering back  any  mone^  paid  by  the  dis- 
trict upon  a  r<A6.  contract  The  general  rule 
Is  that  mon^  paid  by  a  municipal  corpora- 
tion iqwn  a  void  contract  may  be  recovered 
ba<^  by  such  corporation;  or,  in  case  the 
proper  anthwltlea  refuse  to  pnxned  to  do 
so,  a  taxpayer  thereof  may  do  so  for  the  cor- 
poration, and  this  general  mle  Is  not  changed 
or  abrogated  by  said  statute  in  such  cases  as 
the  one  at  bar. 

One  ground  of  demurrer  is  that  the  plaln- 
tur  has  no  legal  capacity  to  sue.  It  Is  con- 
tended that,  as  It  is  alleged  in  tbe  complaint 
tliat  the  said  board  of  trustees  absolutely 
refused  to  bring  this  suit,  the  relators,  Moore 
and  Blchcreek,  the  minority  mraibers  on  said 
board,  could  not  bring  this  suit  It  Is  al- 
leged In  the  complaint  that  said  relators 
are  not  «ily  members  of  said  board  of  trus- 
tees, but  also  taxpayers  in  said  district,  and 
In  such  cases  the  graeral  mle  Is  that  a  tax- 
payer has  a  right  to  maintain  an  action  to 
recover  back  money  Illegally  paid  on  behalf 
of  a  municipal  corporation  when  Its  officers 
neglect  or  refuse  to  perfwm  their  duty  In 
ihat  respect  2  Smith's  Modem  Law  of  Mu- 
nicipal Corporatlona,  |  1647a;  2  Dillon  on 
Municipal  Corporations,  t  916 ;  Orr  v.  Board, 
3  Idaho,  190,  28  Pac.  416;  Dunn  v.  Sharp,  4 
Idaho,  98,  35  Pac.  842;  Nuckols  v.  Lyle,  S 
Idaho,  589,  70  Pac.  401.  In  Land.  Log  & 
Lumber  Go.  v.  Mdntyre.  100  Wis.  245,  258, 
75  N.  W.  964k  69  Am.  St.  Rep.  915,  925,  It  Is 
held  that  where  a  county,  by  the  wrongful 
conduct  of  its  county  board,  parts  with  coun- 
ty mon^  for  s<»neth]ng  that  It  has  no  lega] 
right  to  acquire  or  do,  no  equitable  consider- 
ations stand  In  the  way  of  recovering  back 
such  money  from  tiie  mere  fact  that  the  coun- 
ty has  received  a  benefit ;  and,  where  a  pub- 
lic corporation  has  a  cause  of  action  which 
should  be  prosecuted  for  its  use,  whether 
legal  or  equitable,  and  Its  governing  body 
neglects  and  refuses  to  Institute  an  action 
therefor,  a  taxpayer  may  on  behalf  of  him- 
self or  all  others  similarly  situated  hutltote 
an  action  to  redress  the  wrong  to  the  corpo- 
ration. Hiere  Is  nothing  In  that  ground 
of  the  demurrer,  as  the  plaintiffs,  as  tax- 
payers, had  the  right  to  bring  the  suit  In 
the  name  of  the  district  on  their  relation. 

The  fourth  ground  of  demurrer  la  that 
the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  and  under 
this  contention  counsel  argue  that  It  is  not 
alleged  In  the  complaint  that  the  contract 
out  of  which  said  claims  arose  against  said 
school  district  was  made  during  the  time 
that  Collins  was  a  member  of  the  board  of 
trustees  of  said  district  We  think  this 
ground  of  demurrer  1b  well  taken.   We  find 
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no  allegation  In  tbe  complaint  to  the  eCFect 
ttiat  the  eoods,  wares,  and  merdiandlse  sold 
to  Bald  district,  ont  ot  which  said  claims 
arose,  were  sold  during  Oie  time  that  Collins 
was  a  member  of  said  board  of  trustees. 
It  Is  allied  In  the  complaint  that  at  all 
times  mentioned  In  the  complaint  said  Collins 
and  one  HalUe  Orland  were  copartners  doing 
business  under  the  name  and  style  of  Col- 
lins &  Orland  Hardware  Company,  and  that 
said  Collins  Is  the  owner  ot  atqproximately 
a  three-fourths  Interest  In  said  hardware 
business,  and  that  on  tbe  11th  day  of  Jan- 
nary,  lOOSk  the  said  Collins,  while  a  member 
ot  said  board  of  trustees,  and  still  owning  a 
tbree-fourthB  Interest  In  said  hardware  com- 
pany, acting  In  tbe  capacity  of  a  member  of 
said  copartnership,  for  and  on  Its  betialf, 
presented  a  bill  to  said  tioard  of  trustees 
for  goods,  wares,  merchandise,  and  supplies, 
which  the  said  Collins  alleged  and  pretended 
had  been  sold  by  said  hardware  company  to 
said  school  district,  **and  unlawfully  and 
corruptly  procured  the  said  board  of  tmstees, 
of  which  he  was  Oien  a  mnnber,  to  approve 
and  allow  said  bill  In  the  snm  ot  |il.90, 
and  unlawfully  and  cwruptiy  procured  tbe 
then  acting  diairman  and  clerk  of  said  board 
of  trustees  to  make  and  d^lrer  to  him, 
tbe  said  Joseph  R.  CcAllns,  membw  of  said 
board  of  trustees  and  of  said  oqiartnerslilp, 
as  aforesaid,  warrant,"  etc.  Said  statute 
was  enacted  for  the  purpose  of  pnAIbitlng 
tmstees  of  school  districts  from  making  any 
contract  with  the  district,  and  declaring  that. 
If  any  nuA  contract  Is  made,  the  same  is 
'TOld,  and.  In  order  to  brhig  this  action  with- 
in said  statute.  It  must  be  alleged  that  tbe 
contract  out  of  whldi  the  said  daim  against 
the  district  arose  was  made  and  entered 
Into  durhig  the  time  that  Collins  was  a 
mexaber-ot  nld  board  of  ttustees.  If  the 
contract  was  entered  into  prior  to  the  time 
tibat  Collins  became  a  member  of  said  board, 
he  had  a  right  to  present  said  claim  to  the 
board  ot  trustees  for  allowance,  and  it  would 
not  be  unlawful  or  corrupt  on  his  part  to 

do  BO. 

The  Judgment  must  therefore  be  rereraed, 
and  the  cause  runanded.  with  Instructions  to 
sustain  said  donurrer.  Costs  are  awarded 
to  an>elianL 

AILSHIB,  a  3^  and  STEWART*  J.,  con- 
cur. 


NEBIO  et  al.  t.  UAESTRETTI  et  aL 
(S.  F.  4.7S7.) 
(Sapreme  Coert  of  California.    Dec  B,  ldO& 
BehearlDg  Denied  Jan.  4,  1909J 

MuniCIPAI.  COBPOBATIONS  (S  696*)— STBlTrS— 

OnBTBUCTIONS— XUISANCE. 

The  coDtinned  occupation  by  one  of  a  por^ 
Hon  of  a  public  street  by  malntaloinK  a  house 
thereon  1b  a  coDtintiance  of  a  nuisance  created 


by  tbe  obatmction,  which,  ander  CIt.  Oode. 
S  S490,  cann6t  by  lapse  of  time  be  legalised,  and 
the  public  officers  cnarged  widi  the  dnlr  of  re- 
ttkoving  obstmctioni  from  streets  may  remove 
the  same  on  the  refusal  of  the  owner  bo  to  do. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Coiporaltioas,  CenL  Dig.  t  149S;  Dec  Dig.  i 
606.^ 

Department  2.  Ai^;>eal  frran  Snpwlor 
Court,  City  and  Oonnty  of  fian  Frandsoo; 
John  Hunt;  Judge. 

Action  by  Valentine  Nerlo  and  oOiers 
against  Frank  A.  Haestrettl  and  others. 
From  a  Judgment  for  defendants,  plaintiffs 
appeal.  Affirmed. 

Cbas.  S.  Feery  and  Jas.  O.  Conlan,  for  ap- 
pellants. Percy  V.  Long,  City  Atty.,  and 
John  T.  Nourse,  Asst  City  Atty.,  tor  respond- 
enta. 

HENSHAW,  J.  This  action  was  bron^t 
by  plaintiffs,  seeking  to  enjoin  the  defend- 
ants, constituting  the  board  of  public  works 
of  the  city  and  county  of  San  Francisco,  from 
an  alleged  unlawful  interference  with  their 
property.  The  facts  found  by  the  court  are 
that  plalntlCCs  had  erected  houses  upon  a 
part  of  a  public  street  of  the  city  and  county 
of  San  Francisco;  that  the  board  of  public 
works  had  given  notice  to  the  plaintiffs  ta 
remove  these  structures  and  abate  the  nui- 
sance created  by  them ;  that,  upon  plaintiffs' 
failure  and  refusal  so  to  do,  the  board  of 
public  works  entered  and  proceeded  to  re- 
move the  obstructions,  using  no  more  force- 
than  was  necessary  so  to  do ;  l^at  the  board 
of  public  works  in  so  demolishing  plaintiffs' 
buildings  was  authorized  and  empowered  so- 
to  do  by  the  laws  of  the  state  of  California, 
wherein  and  whereby  the  said  board  of  pub- 
He  works  was  charged  with  the  duty  of  re- 
moving obstructions  from  the  public  streets- 
of  tbe  city  and  county. 

The  appeal  here  Is  from  the  Judgment  and 
upon  the  Judgment  roll  alone,  end  the  ap- 
peal is  entirely  without  merit  Hie  findings 
abundantly  support  the  Judgment  The  con- 
tinued occupation  by  plaintiffs  of  a  portion 
of  tbe  public  street  was  but  the  continuance 
of  a  nuisance.  No  lapse  of  time  can  legalize 
a  public  nuisance  amounting  to  an  actual 
obstruction  of  a  public  right  Glv.  Code,  | 
3490. 

The  Judgment  appealed  from  is  affirmed. 
We  concur:   LORIQAN,  J.;  MBLVIN,  J. 


PEOPLE  T.  MESKBIi.    (Cr.  1480.) 
(Supreme  Court  of  California.    Dec  8,  1908> 
Cbihinal  LA.W  (I  1090*)— Appuii— Anrmi- 

ANCE. 

Where  accused  appealed  from  a  onnetion 

of  murder,  but  no  briels  were  filed  nor  ampear^ 
ance  made  for  him  in  the  Supreme  Coart,  and 
tbe  transcript  contained  only  tbe  infomiatloii. 
Judgment  and  instructions;  in  which  there  was 
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no  mbsUntial  erTor,  tiia  Jadgment  mtut  be  af- 
firmed. 

[E!d.  Note^For  other  cases,  see  Criminal 
Imw,  Cent  Dig.  |  2807;  Dec  Dig.  |  1000.*] 

In  Bank.  App^  from  Superior  Court, 
IxfB  Angeles  Coonty ;  B.  N.  Smith,  Jndge. 

Daniel  F.  Meskel  wsa  convicted  of  murder, 
«nd  he  appeals.  Affirmed. 

8.  M.  Smyser,  for  appellant  U.  S.  Webb, 
Atty.  G«n.,  for  the  People. 

SHAW,  X  The  defendant  was  convicted 
of  mnrder  of  the  first  degree  and  sentenced 
to  death.  His  motion  for  a  nev  trial  In  the 
court  below  was  denied.  He  appeals  from 
the  final  Jndsment  and  from  the  order  Hiaxy- 
Ing  his  motion. 

No  briefs  liave  been  filed  In  his  behalf  and 
upon  the  hearing  of  the  cause  in  this  court 
there  was  no  appearance  for  him.  The  cause 
was  submitted  by  the  Attorney  General  with- 
out briefs  and  without  argument  No  bill  of 
oxceptlons  was  filed  in  the  conrt  below,  and 
the  evidence  Is  not  befOTe  us.  The  tran- 
script contains  only  the  information,  the 
Judgment,  and  the  InstmctlonB  glvoi  the 
court  After  a  careful  examination  of  the 
record,  we  find  no  substantial  wror. 

The  judgment  and  wder  are  affirmed. 

We  concar:  ANGEDLOTTTI,  J. ;  BLOBS,  J. ; 
LORIGAN.  J.;  BIBLTIN,  J. 


PEOPLE  V.  BOTKIN.    (Or.  68.) 

(Court  of  Appeal,  First  District  California. 
Oct  29,  1908.    Rehearing  Denied  by 
Supreme  Court  Dea  21,  1908.) 

1.  GsnnHAL  Law  {|  1186*)  — Appeal  — Dk- 
smuonoif  of  Past  or  Bbcobd— BoBOEir  of 
Showing  Bbbob. 

Photogpsphic  copies  of  writings  Introduced 
on  a  trial  for  murder,  some  as  made  by  defend- 
ant  and  tending  to  connect  her  with  tiie  homi- 
cide, and  others  as  exemplars  of  her  handwrit- 
ing used  by  expert  witnesses  in  making  compar- 
isons witb  disputed  writings,  were  made  by  the 
bill  of  exceptions  a  part  thereof,  but  after  set- 
tlement of  the  bill  were  destroyed  by  fire,  and 
could  not  be  restored.  Eeld,  that  a  reveraal  of 
a  conviction  was  not  reanired  on  the  groond 
that  the  entire  record  could  not  be  presented  to 
the  Supreme  Court,  as  it  was  incDmbent  on  de- 
fendant to  show  error,  and  the  Mrart  could  not 
presume  that  he  did  not  have  a  ^alr  trial  be- 
cause a  portion  of  the  record  had  been  destroyed 
without  fault  of  either  party. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  i  1186.«] 

Z  CsiinirAL  Law  ((  1186*)— AFraAX<— Rkoobd 
— Bkveebal. 

A  reversal  was  not  required,  wh«ce  the  only 
Apparent  purpose  of  including  in  the  record 
photographic  copies  of  writinga,  made  by  de- 
fendant and  destroyed  after  the  record  was  made 
up,  was  to  enable  the  Supreme  Court  to  Judge 
of  the  weight  of  the  evidence  to  the  effect  that 
defendant  was  the  author  of  the  Incriminating 
writings,  and  to  make  compuisons,  and  where, 
under  the  eniditlai  ot  the  evidence  tending  to 


coDDect  defendant  with  the  homldde,  any  views 
which  the  Supreme  Court  might  have  as  to  the 
credit  that  should  be  given  to  the  handwriting 
experts  and  the  witnesses  who  testified  that  in 
their  opinion,  the  incriminating  wridngs  were 
written  by  defendant  would  not  Justify  the  Su- 

Jireme  Court  In  reversing  the  ccmviction  by  the 
□ry  who  heard  and  saw  all  the  wftnesses. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  1188.*] 

B.  CannifAL  Law  ({  112*)  — YENns- Cana 

GoMHrrTED  iw  Fabt  IK  State. 

Where  poisoned  candy  is  prepared  In  and 
sent  from  the  state  to  a  person  in  another  state 
in  which  it  is  eaten,  and  such  person  dies,  the 
homicide  is  committed  in  part  in  the  state,  with- 
in Pen.  Code,  |  27.  making  a  person  amenable 
to  the  p^al  laws  ot  the  state  who  In  whole  or 
in  part  commita  a  crime  therein. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  1  230;  De&Dig.  i  112.*] 

4.  Cbiminal  Law  (M  1180*)  —  Dnnsioir  on 
Fokmeb  Appkai.. 

A  decision  on  a  former  appeal  is  conclusive 
on  a  subsequent  appeal. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  ||  3002-dOOl;  Dec.  Dig.  | 
1180.*] 

5.  JUBT  (S  83*)— RlOHT  TO  TUAX.  BT. 

Where  poisoned  candy  was  prepared  in  and 
sent  from  the  state  to  a  person  in  another  state 
in  which  it  was  eaten,  and  such  person  died,  Uie 
homicide  was  committed  in  part  In  the  state, 
within  Pen.  Code,  S  27,  making  a  person  amen- 
able to  the  penal  laws  of  the  state,  who  in  whole 
or  In  part  commits  a  crime  therein,  and  a  trial 
In  the  state  did  not  deprive  defendant  of  tiie 
right  of  trial  by  Jury  secured  by  Const  art  1, 
Si  7,  13,  on  the  ground  that  no  crime  was  com- 
mitted In  the  state,  but  In  such  other  state,  and 
that  the  Jury  most  be  selected  from  the  county 
where  the  crime  is  committed. 

[Ed.  Note.— For  other  eases,  see  Jury,  Deo. 
Dig.  I  83.*] 

6.  iHoiananr  and  Irfobhatioii  <i  2*}— Cox- 

STITtmOHAL  PKOVISIOKS. 

Const  U.  S.  6th  Amend.,  providing  that  no 
person  shall  be  held  to  answer  for  a  capital  or 
otherwise  Infomooa  crime,  unless  on  a  present- 
ment or  indictment  has  reference  only  to  the 
United  States,  and  not  to  the  states. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and^Informatloii,  Onit  IMg.  |  6;   Dec  Dig. 

7.  Cbimiital  Law  (|  162*)— Fobheb  Jeopabdt 
— constitotionai.  previsioitb. 

Const  U.  S.  6th  Amend.,  providtug  that  no 
person  shall  be  subject  for  the  same  offense  to 
be  twice  put  in  Jeopardy,  has  reference  only  to 
the  United  States,  and  not  to  the  states. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  286;  Dec;  Dig.  1  162.*] 

8.  WiTOBssEB  (S  293*)— Pbivimqe— CoKBTrru- 
TIONAI.  PBovisiona. 

Const  U.  S.  6th  Amend.,  providing  that  no 
person  shall  be  compelled  In  a  criminal  case  to 
be  a  witness  against  himself,  has  reference  only 
to  the  United  States,  and  not  to  the  states. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  S  1018;  Dea  Dig.  f  298.*] 

9.  Constitutional  Law  (|  2S1*>— Dub  Fbo- 
OBss  or  Law. 

Const  n.  8.  5th  Amend.,  providing  that  no 
person  shall  be  deprived  of  life,  liberty,  or  prop- 
erty without  due  process  of  law,  has  reference 
only  to  the  Unitea  States,  and  not  to  the  states. 

[Ed.  Note.— For  other  cases,  see  CoostitntlMuU 
Law.  Cent  Dig.  |  727;  Dec.  Dig.  |  201.*] 
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10.  JuBT  (8  11*)— Right  to  Tkial  bt. 
Const.  U.  S.  6tli  Amend.,  provldiDS  that  in 

all  criminal  prosecutionB  accused  diall  enjoy 
the  right  of  trial  by  a  jury  of  the  state  and  dis- 
trict wherein  the  crime  Boall  have  been  commit- 
ted, haa  reference  only  to  Uie  United  States,  and 
not  to  the  states. 

[Ed.  Note.— -For  other  cases,  see  Jary,  Cent 
Dig.  S  23 ;  Dec.  Dig.  S  H.*] 

11.  CoBsnruTioNAi.  Law  t|  ffT*)— Applica- 

BILITT  OF  FEDEBAL  CONSTrTDTION— STATES. 
Const.  U.  S.  art.  S,  relative  to  the  judicial 
department  of  the  federal  government,  has  ref- 
erence only  to  the  United  States,  and  not  to  the 
etates. 

[Bd.  Note.— For  other  caeee,  see  Constitution- 
al Law,  Dec.  Dig.  |  67.*] 

12.  CowariTonoMAL  Law  (H  207*)  —  Puti- 
lbqes  aud  lumttitmeb  of  citizens  of  the 
Sbveeai.  States. 

Pen.  Code,  (  27,  making  a  person  amenable 
to  the  penal  laws  of  the  state,  who  in  whole  or 
in  part  commits  a  crime  therein,  is  not  in  vio- 
lation of  Const  U.  S.  art.  4,  i  2,  providing  that 
the  citizens  of  each  state  shall  be  entitled  to  all 
privileges  and  immunities  of  citizens  in  the  sev- 
eral states. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law.  Dec  Dig.  |  207.*] 

18.  OonsTiTunoiTAi.  Law  (|  259*)— Dub  Pbo- 

OBSS  OF  IjAW— VeMUE. 

Pen.  Code,  S  27,  making  a  person  amenable  i 
to  the  penal  laws  of  the  state,  who  in  whole  or 
Id  part  commits  a  crime  therein,  is  not  in  vlo- 
latloD  of  C<HUt.  U.  S.  14tb  Amend,  i  1,  provid- 
ing that  no  person  shall  t>e  deprived  of  life,  lib- 
erty, or  property  withont  dne  process  of  law. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  1  750;  Dec  Dig.  |  259.*] 

14.  Homicide  <S  166*)— Evidence— Adicissi- 

BII.ITY— Motive. 

On  a  trial  for  mnrder,  evidence  that  close, 
Intimate,  and  meretricious  relations  had  existed 
between  defendant  and  decedent's  husband  was 
properly  admitted  upon  the  Question  of  motive. 

[Ed.  Note^For  other  cases,  see  Homidde, 
Gent  Dig.  I  827;  Dec  Dig.  1  166.*] 

IB.  Gbziiinal  Law  (11169*)— Appeal— Habm- 

LB88  BBBOR— ADHISSION  OF  EVIDENCE. 
On  a  trial  for  mnrder  by  sending  poisoned 
candy,  evidmce  that  decedent  on  opening  the 
box,  had  said  that  she  wondered  whom  it  was 
fnun,  it  not  strictly  admissible  becaase  being 
hMrsay,  was  too  trivial  in  character  to  require 
a  reversal. 

(Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  8137;  Dec  Dig.  S  1160.*] 

16.  HOUIOIDB  (I  175*)— EVIDKNOB— ADUIBSI- 
BIZJTT. 

On  a  trial  tor  murder  by  sendiiw  poisoned 
candy,  evidence  by  witnesses  who  had -partaken 
thereof  that  shortly  thereafter  they  had  symp- 
toms of  arsenical  poisoning  was  admissible. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Dec  Dig.  S  175.*] 

17.  CanfUiAi.  Law  <S  448*)— Evxdehob— Be- 
UBF  OF  Witness. 

On  a  trial  for  murder  by  sending  poisoned 
candy,  an  objection  that  a  witness  who,  accord- 
ing to  the  state's  theory,  as  an  employ^  of  cer- 
tam  candy  manufacturers,  sold  the  candy  was 
permitted  to  testify  that  defendant  reminded  her 
of  the  person  to  whom  she  had  sold  the  candy 
went  to  the  weight  of  her  testimony,  rather 
than  its  admissibility ;  witness*  whole  testimony 
being  to  the  effect  that  she  believed  defendant 
the  purchaser,  but  could  not  be  sure. 

[Ed.  Note.— For  other  oases,  see  Criminal 
Law,  Dec.  Dig.  1  44&*] 


18.  HouiciDB  a  ITS*)— ShrxDBirGB— Advebbi- 

BIUTT. 

On  a  trial  for  mnrder  by  sending  poiBoned 
candy,  evidence  by  candy  makers  that  no  arsenic 
or  other  poison  was  used  in  making  candy  at 
the  factory  at  which  they  were  employed  was 
properly  admitted ;  there  being  evidence  to 
show  that  the  candy  came  from  such  factory, 
and  was  strongly  charged  with  arsenic  when  re- 
ceived by  decedent. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec  Dig.  S  173.*] 

19.  Cbxuinax  Law  (S  1160*)— Appeai^Habm- 

Z.E88  EBBOB— ADHISSIOR  OF  EVIDBNCK. 

Error,  if  any,  in  permitting  the  state  to 
PTove_  that  on  the  first  trial  denndant'a  attor- 
ney, in  her  presence,  admitted  writings  intro- 
duced on  the  second  trial  as  exemplars  of  de- 
fendant's handwritiiig  to  be  in  her  haDdwritinK 
was  cored,  where  dOnndant  thereafter  teBtifled 
that  the  ezempUiM  were  In  her  liandwritiiijg. 

[Ed.  Note.— For  otlier  caaw,  asa  Crteinal 
Iaw,  Gent  Dig.  |  8188;  Dec  Sig.  1  1168.*] 

20.  Cbuinal  Law  ({  730*)— Tbial— Misoo w  - 
DUCT  OF  Counsel. 

The  characterization  by  the  district  attor- 
ney of  a  question,  asked  by  defendant's  attor- 
ney, as  a  cowardly  statement  will  not  justi^  a 
reversal,  where  the  court  at  once  instructed  the 
jury  that  such  remat^  was  not  evidence,  and 
was  not  to  be  considered  and  ^ould  be  disre- 
garded. 

'  [Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1603 ;  Dec  Dig.  |  7aa*] 

21.  CantutAL  Law  <{  780*)— Tbiai>— IfiaooH- 
DUOT  OF  Counsel. 

The  use  of  a  miscroscope  by  the  district  at- 
torney, during  his  argument  on  a  trial  for  mnr- 
der by  sending  poisoned  candy,  will  not  jnad^ 
a  reversal,  where  defendant's  objection  uiereto 
was  sustained,  and  the  jury  admonished  not  to 
allow  the  district  attorney's  action  to  influence 
them,  and  to  render  their  verdict  upon  the  evi- 
dence and  the  law,  and  upon  nothing  else. 

[Ed.  Note.— For  other  casM,  see  Criminal 
Law,  Cent.  Dig.  i  1603 ;  Dec  Dig.  |  780.*] 

22.  C^nczNAL  Law  (8  780*)~TBlAL^MxBCOlf- 
oucT  OF  Counsel. 

Reference  by  the  dlstri*^  attorn^  to  an* 
other  case  will  not  justify  a  reversal,  where  the 
court  sustained  defendant's  objection  thereto, 
and  admonished  the  jury  that,  when  olJier  cases 
were  mentioned  and  snch  xemtiks  made,  they 
were  not  to  be  considered, 

[Ed.  Note.— For  other  caae^  see  Criminal 
Law,  Cent.  Dig.  1  1688;  DecDif.  |  790v*] 

23.  Cbiuinal  Law  (|  768*)— Tbial— Instkuc- 
tidns— dutt  of  jubobs. 

An  ioetruction  that,  "If  you  do  so,  no  harm 
can  come  from  my  errors.  If  I  commit  any,  for 
a  Supreme  Court  sits  to  correct  them,  and  the 
juiy  should  not  assume  to  exercise  the  fnnetioos 
of  that  tribunal,"  given  at  the  close  of  an  in- 
struction that  the  Jury  must  determine  all  qnea- 
tions  of  fact,  but  must  recrive  the  law  frcnn  Uic 
court,  but  emphaslEed  what  had  been  said  as  to 
the  duty  of  the  Juiy  to  be  governed  the 
court's  instructions,  and  contained  no  errone- 
ous statement  of  law. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  1708-1802 ;  Dec  Dig.  fi  76S.*] 

24.  CBnuNAE.  Law  (f  783*)— Tbuit— Iirmuc- 

TIONS— LnflTINQ  ^TBOr  OF  BVIDSHOB. 
An  instruction,  on  a  trial  for  murder  by 
sending  poisoned  candy,  concerning  evidence  that 
dose,  intimate,  and  meretridoos  relations  had 
exieted  between  defendant  and  decedent's  Iras- 
band  was  proper,  and  designed  to  limit  tbe  ef- 
fect of  Bach  evidence  to  the  proof  of  motive,  and 
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Jirotect  defendant  from  the  posiibiHtr  that  the 
ury  might  allow  it  to  otfaennae  prejudice  her. 

tBd.  Note.— For  other  eaaea,  see  Oziminol 
Law,  Dec.  Dig.  1  783.*] 

2fk  CBUinAi.  Law  (8  778*)— Tbu]>-Inbibuo- 

TIOHS— PBESUMpnONS  A8  TO  iNTaNT. 

An  instruction  on  a  trial  for  murder  in  the 
ezprees  language  of  Code  Gir.  Froc  ft  19^, 
■nod.  L  that  a  malidona  and  guilty  Intent  is 
condnaiTely  presumed  from  the  deliberate  com- 
mission of  an  unlawful  act  for  the  purpose  of 
injaring  another  waa  not  erroneoue. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  |  1850;  Dec  Dig.  S  77&*] 

26.  Cbihinal  Law  (J  782*)- Tbiai^Instbdo- 
noNa— Weigbt  and  Effect  of  Evidence. 

An  instructiw  that  the  Jury  were  not 
bound  to  decide  in  conformity  with  the  declara- 
tions of  any  number  of  witnesses  which  did  not 
produce  coiiTiction  in  their  minds  against  a  less 
number,  or  a^nst  a  presumption  of  law,  or 
other  evidence  satUfying  them ;  In  other  words, 
that  it  waa  not  the  greater  number  of  witneaaes 
that  should  control  where  their  testimony  was 
not  satisfactory  to  the  Jury  aeainst  a  less  num- 
ber whose  testimony  did  satisfy  them,  and  that 
it  waa  npon  the  gDality,  rather  than  the  auan* 
tity  or  number,  of  witnesses  that  the  Jury  should 
act— was,  as  to  the  first  part,  in  the  express  lan- 
guage of  Code  Civ.  Proc  I  2061.  anbd.  2,  and 
what  the  court  added  was  but  an  amplification 
thereof,  and  waa  not  erroneona. 

[Ed.  Note.— For  other  caaai»  m$  Crimtnal 
Law,  Dec  Dig.  I  782.»] 

27.  Cbiminai.  Law  (I  822*)— III  umui'ioiia— 
* 'Reason  ABix  Doubt." 

An  instruction  that  the  term  "reasonable 
doubt"  does  not  mean  a  "mere  possible  doubt,  a 
conjectural  doubt"  nor  "a  doubt  which  is  mere- 
ly eapridoUt'*  whan  read  In  eonneetim  with  a 
preceding  Instmetfon  that  a  reasoDable  doubt  is 
that  state  of  the  case  which,  after  an  entire 
comparison  and  consideration  of  all  the  evidence, 
leaves  the  minds  of  the  jurors  in  that  condition 
that  thej  cannot  tmj  they  feel  an  abiding  c<mi- 
idctlon  to  a  moral  certainty  that  defendant  com- 
mitted the  olfense,  was  entirely  correct. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  I  822.* 

For  other  definitions,  see  Words  and  Phrases, 
TOl.  7,  pp.  S858-^2;  vol.  8.  p.  7770.] 

28l  Ckihinal  Law  (I811*>— TaiAir-lHBTBtrc- 
TiOKB— Weight  OF  BTIDENCB, 

An  instruction  that,  in  considering  the 
weight  and  effect  to  be  given  to  the  testimony  of 
witnesses,  the  jurors  have  the  right  to  consider 
the  consequences  resulting  to  a  witness  from  the 
result  of  the  trial  Is  not  open  to  the  criticism 
that  it  singlea  out  defendant 

[Ed.  Note. — For  other  eases,  see  Criminal 
lAW,  Dec  Dig.  {  811.*] 

2D.  GBmHAL  Law  (|  1187*)— Ap»ai<— In- 
BTBDcnons— HoTiTB— BbtopfeCi  to  Auxqb 
Ebbob. 

Defendant,  having  asked  and  obtained  an 
instruction  that  absence  of  motive  Is  a  circum- 
stance in  favor  of  innocence,  cannot  complain 
that  the  conrt  gave  a  correlatlTe  lutraction  as 
to  the  presence  of  motive.  ^ 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Dec  Dig.  1 1137.*] 

80.  CBnatf  AL  Law  (|  768*)— TBXAir-lNRBi70- 

TIOWS— DCTT  OF  JUET. 

General  observations  bv  the  court,  intended 
to  guard  the  jury  against  being  moved  by  pity 
for  defendant,  or  prejudice  or  passion  that 
might  be  caused  by  the  heinous  natnrs  of  th« 


crime,  and  to  Impress  upon  than  the  serious  na- 
ture of  their  dnUes,  were  not  open  to  criticism. 

[Ed.  Note.— For  other  case^  see  Criminal 
Law,  Cent  Dig.  f  1798;  DecDig.  (  768.*] 

Appeal  from  Superior  Court,  City  and 
Comity  of  Ban  Francisco;  Carroll  Cook, 
Judge. 

Cordelia  Botkln  was  convicted  of  murder 
In  the  first  d^ee,  and  from  the  Judgment 
and  an  order  denying  a  new  trial,  and  also 
an  order  denying  &  motion  In  arrest  of  judg- 
ment, she  appeala  AflBrmed. 

Oea  A.  Knlfl^t,  Frank  MeGowan,  and 
Knight  A  H^serty.  for  appellant  U.  S, 
Webb,  Atty.  Gen.,  for  the  Peoplew 

HALL,  J.  Defendant  waa  convicted  of 
murder  in  the  first  degree,  and  thereupon 
made  a  motion  for  a  new  trial,  and  also  a 
motion  In  arrest  of  judgment  Both  motions 
were  by  the  conrt  denied,  and  final  judg- 
ment was  pronounced  that  she  suffer  Im- 
prisonment for  life  In  accordance  with  the 
verdict  of  the  jury.  This  is  an  appeal  from 
the  judgment  and  from  the  orders  denying 
said  motions. 

Defendant  was  convicted  for  the  killing 
of  one  Mary  Elizabeth  Donning,  otherwise 
known  as  Mrs.  John  P.  Dunning.  The  man- 
ner In  which  the  death  of  Mrs.  Dunning  was 
accomplished  Is  fully  set  forth  In  the  indict- 
ment, from  which  it  appears  that  on  or 
about  the  4th  day  of  August  1S98,  defend- 
ant, at  the  city  and  county  of  San  Francisco, 
state  of  California,  prepared  and  sent 
through  the  United  States  mall  certain  pola- 
oned  candy  to  Mrs.  Dunning,  at  Dover,  In  the 
county  of  Kent  In  the  state  of  Delaware, 
where  it  was  by  Mrs.  Dunning  received  and 
eaten,  and  from  the  effects  of  whi(A  she,  on 
the  12th  day  of  August  1898,  at  Dover,  In 
said  county  of  Kent  state  of  Delaware,  died. 
Defendant  was  once  before  convicted  nnder 
this  Indictment,*  but  upon  appeal  the  Judg- 
ment was  reversed  because  of  an  erroneous 
instruction.  People  r.  Botkin,  182  Cal.  281, 
64  Pac  286,  84  Am.  St  Rep.  39. 

A.  The  first  point  nrged  for  a  reversal  of 
the  judgment  is  that  without  the  fanlt  of 
defendant,  a  part  of  the  record  on  appeal 
waa  destroyed  In  the  conflagration  of  April 
18,  1906.  Upon  the  trial  certain  writings 
were  Introduced  in  evidence.  Some  of  these 
were  writings  claimed  to  have  been  made  by 
defendant,  and  tending  to  connect  her  with 
the  killing  of  Mrs.  Dunning,  and  others  were 
exemplars  of  her  handwriting  used  by  ex- 
pert witnesses  In  making  comparisons  with 
the  incriminating  and  disputed  writings. 
From  the  bill  of  exceptions  In  this  case  It  ap- 
pears that  photographic  copies  of  these  ex- 
hibits were  made  upon  the  former  trial,  and 
were  filed  with  the  clerk  of  the  Supreme 
Court  These  phot<^apfatc  cc^lee  of  ex- 
talMta  are  by  llie  present  bill  made  a  part 
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tliar«of,  Init  slnee  the  MtQemeDt  of  tbe  UU 
ven  dflstroyed  1^  the  coi^agratlon  of  April 
18,  1906,  and  cannot  now  be  restored.  It  Is 
now  urged  that  because  fb»  entire  record 
cannot  now  be  presented  to  this  conrt,  we 
should  reverse  the  Judgment  and  ranand  the 
case  for  a  new  trial.  No  authority  Is  dted 
In  nwort  of  thla  position*  and  we  know  of 
none  that  could  be.  It  Is  tncnmbent  <m  the 
appellant  to  show  &mn,  and  we  know  of  no 
mle  that  permits  us  to  presume  that  defmd- 
ant  did  not  have  a  fair  trial  because  a  por^ 
tlon  of  the  record  upon  her  appeal  has  been 
destroyed  without  fault  of  either  party.  Fur- 
thermore, an  examination  of  the  bill  of  e>- 
ceptlons  shows  tiiat,  so  far  as  the  writings 
appear  to  have  be«i  read  to  the  Jury*  their 
otmtenta  are  set  forth  In  the  bill  of  excep- 
tlcms.  The  only  apparent  purpose  of  mafclnc 
the  lAotographlc  copies  of  the  writings  a 
part  of  the  record  on  ai^teal  was  to  liable 
this  court  to  Judge  of  the  wdght  and  effect 
ct  the  evidence  to  the  effect  that  defend- 
ant was  the  author  of  the  tncrlmlnatliv  writ- 
ings, and  to  enable  this  court  to  make  com- 
parisons between  the  exemplars  of  defend- 
ants writing  and  the  incriminating  writings. 
Under  the  condition  of  tbe  evidence  In  tbte 
case,  trading  to  connect  appellant  widi  tbe 
killing  of  Mrs.  Dunning,  any  views  that  we 
might  have  as  to  the  credit  that  should  be 
given  to  the  evidence  of  the  handwriting  ex* 
perts,  and  of  the  witnesses  that  testlfled  that, 
In  thdr  opinion,  the  Incriminating  writings 
were  written  by  defmdan^  could  not  Jus- 
tify us  in  reversing  the  Judgment  founded  on 
the  verdict  of  the  Jury  that  heard  and  saw 
all  the  witnesses  as  they  gave  their  testi- 
mony. We  see  no  reason  tor  reversing  tbe 
Judgment  because  the  photographic  copies 
of  the  said  exhibits  have  been  destroyed  un- 
der the  drcumstances  aj^tearlng  to  this  case. 

B.  The  second  point  ui^ed  for  reversal  is 
that  tbe  California  court  had  no  Jnrlsdiction 
of  the  crime  charged,  for  tbcT  reason  that  the 
poisoned  candy  was  received  and  eaten  by 
Mrs.  Dunning  In  the  state  of  Delaware, 
where  she  died,  though  prepared  In  and  sent 
from  tbe  city  and  county  of  San  Frandsco, 
with  Intent  that  Mrs.  Dunning  should  eat 
thereof  and  t>e  killed  thereby  in  the  state  of 
Delaware.  Which  state  had  Jurisdiction  of 
the  oftense  Is  stated  by  appellant  In  her 
brief  to  be  tbe  principal  controversy  In  this 
case.  But  this  question  has  been  on  the  for- 
mer appeal  determined  adversely  to  the  pres- 
ent contratlon  of  appellant.  People  v.  Bot- 
kin.  132  Cal.  231,  64  Pac.  286,  84  Am.  St 
Hep.  39.  That  decldon  is  conclusive  on  this 
court 

0.  Appellant  under  the  deed  of  "Objec- 
tions to  the  Jurisdiction  of  the  Court  involv- 
ing Federal  Questions,"  contends  that  by  the 
trial  in  the  superior  court  of  the  dty  and 
county  of  Ban  Francisco  various  provisions 
of  the  Constitution  of  this  state  and  at  the 
United  States  were  violated. 

1.  It  la  insisted  that  defendant  was  d»> 


REPORTER.  <CaL 

prived  of  her  right  of  trial  by  Jury,  secured 
to  her  by  sections  7  and  18.  art  1,  of  Umb 
C(mBtltntion.  This  contention  la  baaed  on 
the  looposltlon  that  no  crime  of  mnrdw  was 
committed  In  the  state  of  CaUfomla,  but  la 
the  steto  of  Ddaware,  If  committed  at  all, 
and  that  the  Jury  must  be  selected  from  the 
vtdnage  or  coun^r  where  the  crime  la  al- 
leged to  have  beoi  committed.  This  Gonteo- 
Uon  is  answered  by  the  dedslon  up<m  the 
first  a^^eal.  It  was  tbexe  said:  "The  de- 
fendant having  committed  a  murder  In  part 
In  the  stete  of  California,  la  punishable  un- 
der the  laws  of  the  stete  exactly  la  the 
same  way.  In  the  same  courts,  and  under  the 
same  procedure  as  if  tbe  crime  was  commit 
ted  oitlrely  within  the  stete."  People  t.  Bot- 
kin,  siipra ;  Fea.  Oo&e,  f  27. 

2.  Predicating  her  contention  upon  the 
same  proposition  that  the  only  crime  charge 
ed  was  comnUtted  in  tbe  state  of  Delaware^ 
appellant  dalms  that  by  the  trial  In  this 
state  she  was  deprived  of  rights  under  arti- 
cle 6  and  artide  6  of  the  amendmente  to  the 
Cfmstttutltni  of  the  United  States,  and  arti- 
cle 8  of  the  same  C<mstltntlon.  But  It  is 
well  settled  that  the  provisions  of  these  arti- 
cles have  reference  to  powers  exndsed  by 
the  govraument  of  the  United  States,  and  not 
to  those  of  the  states.  Bllaibecker  Ply- 
mouth County,  134  U.  8.  85,  10  8vp.  Ct  4M, 
83  L.  Ed.  801;  Brown  v.  New  Jersey,  ITS  U. 
S.  174,  20  Sup.  Ct  77,  44  Ll  Ed.  119. 

S.  It  Is  also  urged  that  appellant  was  de> 
prived  of  righte  given  her  by  section  2,  art 
4,  and  section  1,  art  14,  of  amendments  to 
the  ConsUtntlon  of  the  United  States.  This 
contention  seems  to  be  predicated  upon  the 
assumption  that  the  provisions  of  section  27 
of  the  Penal  Code,  making  any  one  amenable 
to  our  penal  laws  who.  In  whole  or  In  part 
commlta  a  crime  within  the  state,  is  In  vio- 
lation of  said  sections  of  said  artldes.  Sec- 
tion 2,  art.  4,  simply  provides:  "Tte  dtl- 
zens  of  each  state  ahall  be  «Dtltled  to  all 
prlvll^es  and  inmiunitles  of  dtlzens  In  the 
several  states."  How  it  can  be  conceived 
that  the  provisions  of  section  27  of  the  Penal 
Code  contravenes  this  provision  is  not  dis- 
cernible. The  provi^on  of  tbe  fourteenth 
amendment  claimed  to  be  violated  is:  "No 
state  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  Immunities 
of  dtlzens  of  the  United  States;  iu>r  shall 
any  state  deprive  any  person  of  life,  liberty 
or  property  without  due  process  of  law ;  nor 
deny  to  any  person  within  Ita  Jurisdiction 
the  equal  protection  of  the  laws."  We  see 
nothing  in  section  27  of  the  PouU  Code  that 
violates  this  provision.  "The  fourteenth 
amendment  does  not  profess  to  secure  to  all 
persons  In  the  United  States  the  benefit  of 
the  same  laws  and  the  same  remedies.  Great 
diversities  In  these  respecta  may  exist  in 
two  states  separated  by  only  an  imaginary 
line.  On  one  side  of  the  Hue  there  may  be  a 
right  of  trial  by  Jury,  and  on  the  oOux  side 
no  audi  right    Badi  state  prescrlbea  its 
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own  modes  of  judicial  proceeding."  Mis- 
souri T.  Lewis,  101  U.  S.  22,  29  L.  Ed.  989. 
"Any  legal  proceeding  sanctioned  by  age  and 
costom,  or  newly  devised  In  the  discretion 
of  the  leglBlatiTe  power.  In  furtherance  of 
the  genwal  public  good,  which  regards  and 
preserves  these  principles  of  liberty  and  Jus- 
tice, must  be  held  to  be  due  process  of  law." 
Hurtado  t.  California,  110  U.  S.  516.  4  Sup. 
Gt  292,  28  L.  Ed.  232.  So,  also,  it  was  said 
in  Leeper  v.  Texas,  139  U.  S.  462,  468,  11  Sup. 
Ct  577,  579,  85  L.  Ed.  225,  "that  law  In  Its  reg- 
ular course  of  admlnlstratlott  through  courts 
of  Justice  Is  doe  process,  and  vrhea  secured 
by  the  law  of  the  state  the  constitutional 
requirement  Is  satisfied."  We  find  nothing 
In  any  of  the  constitutional  provisions  relied 
on  by  appellant  that  prevents  a  state  from 
punishing,  as  an  offense  against  the  penal 
laws  of  such  state,  a  crime  when  only  a  por- 
tion of  the  acts  constituting  the  crime  are 
committed  within  the  state. 

D.  The  court  allowed  the  prosecution  to 
■how,  by  both  John  P.  Dunning  and  by  other 
witnesses,  that  close,  Intimate,  and  mere- 
trlciouB  relations  had  existed  between  defend- 
ant and  John  P.  Dunning  ft>r  several  years, 
and  up  to  the  time  of  his  departure  from  this 
state,  which  occurred  shortly  before  the  kill- 
ing fc^  poison  of  Mrs.  John  P.  Dunning.  Ap- 
pellant ni^^  this  action  of  the  court  as  error. 
The  court,  however,  carefully  and  fully  In- 
structed the  Jury  that  this  evidence  could 
only  be  considered  by  them  upon  the  ques- 
tion of  motive,  and  for  this  purpose  It  was 
clearly  admissible.  To  make  this  clear  It  Is 
only  necessary  to  state  some  of  the  salient 
facts  shown  by  the  evidence.  John  P.  Dun- 
ning and  Mrs.  John  P.  Dunning  were  married 
in  1881,  and  continued  to  be  husband  and 
wife  until  her  death.  The  defendant  was 
also  a  married  woman  but  not  living  with  her 
husband  during  the  period  covered  by  the 
evidence.  Several  years  before  the  killing  of 
Mrs.  Dunning  she  and  her  husband  came  to 
San  Francisco,  where  they  both  resided  for  a 
while,  but  Mrs.  Dunning  and  her  young  child 
returned  to  Dover,  Del.,  several  years  be- 
fore her  death,  and  there  remained  as  a  mem- 
ber of  the  housebold  of  her  father  until  her 
death.  John  P.  Dunning  remained  in  San 
Francisco,  except  for  a  short  time,  when  he 
worked  In  Salt  Ijake  Olty.  He  became  ac- 
quainted with  defendant  before  his  wife  left 
San  Francisco,  and  after  her  departure  his 
relations  with  defendant  became  closer.  He 
took  up  his  residence  In  the  same  house  with 
her  and  cohabited  with  her.  Shortly  before 
the  death  of  Mrs.  Dunning  John  P.  Dunning 
was  <rffered  work  as  a  war  correspondent  for 
a  New  Tork  paper,  from  the  scene  of  activity 
about  Cuba  in  the  Spanish  American  War. 
He  accepted  the  poeltlon,  and  upoD  telling 
defendant  of  his  purpose  to  leave  San  Fran- 
cisco, and  that  he  expected  never  to  return  to 
San  Francisco,  but  at  the  close  of  the  war  to 
go  to  New  York,  and  establisli  a  home  for 
himself,  wife,  and  child,  and  to  there  again' 
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live  with  his  wife,  she  sought  to  dissuade 
him  from  so  doing,  and  urged  him  to  remain 
In  San  Francisco.  After  his  d^arture  from 
San  Francisco  defendant  corresponded  with 
him,  and  after  the  death  of  Mrs,  Dunning, 
and  after  she  knew  that  suspicion  had  been 
directed  to  her  as  the  person  who  had  sent 
from  San  Francisco  the  poisoned  candy  to- 
Mr&  Dunning,  she  used  expressions,  to  one 
witness  at  least,  that  she  even  then  cherished 
the  thought  or  hope  that  she  and  Dunning 
might  yet  come  together  and  be  married. 
Defendant  and  Mrs.  Dunning  were  not  ac- 
quainted. The  evidence  connecting  the  de- 
fendant with  the  killing  of  Mrs.  Dunning  was 
circumstautial  only.  It  was  therefore  most 
important  that  the  prosecution  should  show 
that  defendant  had  a  motive  for  desiring  the 
death  of  Mrs.  Dunning;  and  we  think  that  It 
cannot  admit  of  a  doubt  but  that  the  evi- 
dence now  under  discussion  tended  to  prove 
the  exlstfflice  of  such  motive,  and  was  there- 
fore admissible.  The  action  of  the  court  up- 
on this  matter  le  amply  sustained  by  the  au- 
thorities. Pet^ie  V.  Brown,  130  Cal.  591,  62 
Pac.  1072;  People  v.  Stout,  4  Parker  Or.  K. 
(N.  Y.)  128;  People  v.  Bowers,  1  Oal.  App.  603, 
82  Pac  553;  People  v.  Cook,  148  Cal.  884,  88 
Pac.  43;  People  v.  Suesser,  142  Cal.  354.  75 
Pac.  1003;  People  v.  Boeder,  ItSO  Cal.  15,  87 
Pac.  1018;  Plerson  v.  Pec^le,  79  N.  Y.  424, 
35  Am.  Rep.  S24;  State  v.  Larkln,  11  Nev. 
329;  People  v.  Lane,  101  Cal.  617,  86  Pac.  16; 
People  V.  Ebanka,  117  Cal.  664.  40  Pac.  1049, 
40  L.  B.  A.  269;  People  v.  Craig,  111  Cal.  460, 
44  Pac.  186. 

B.  Under  the  head  of  "Errors  of  Law  on 
the  Admission  and  Rejection  of  Evidence" 
appellant  calls  our  attention  to  several  nil* 
Ings  of  the  court  wUch  she  <dalm8  were  erro- 
neous. 

1.  The  box  of  poisoned  candy  was  received 
at  the  post  office  at  Dover,  Del.,  at  5:68 
o'clock  p.  m.,  August  9,  18^  It  was  shortly 
after  obtained  by  a  witness,  Harry  C.  Pen- 
nington, a  nephew  of  Mrs.  Dunning,  and  by 
him  taken  to  the  house'  of  her  father,  and 
handed  to  her  in  the  presence  of  several 
members  of  the  family,  when  she  opened  the 
t>ox,  and  took  therefrom  a  note  In  pencil, 
"With  love  to  yourself  and  baby,"  and  signed 
"Mrs.  C."  After  testifying  to  the  above  facts 
the  witness  was  asked,  "Did  she  say  any- 
thing?" and,  over  the  general  objection  made 
by  defendant  that  it  was  "incompetent.  Irrel- 
evant, and  Immaterial,"  answered  that  "aft* 
er  she  read  the  note  she  wondered  as  to  wh( 
the  candy  could  be  from."  Appellant  now 
urges  the  court  thus  allowed  hearsay  evi- 
dence of  the  declarations  of  Mrs.  Dunning. 
But  whether  the  answer  of  the  witness  "that 
she  wondered  as  to  who  the  candy  could  be 
from"  should  be  regarded  as  hearsay,  or  as 
proper  evideuce  because  a  part  of  the  res 
gestse  attending  the  receipt  of  the  candy,  as 
contended  by  respondent,  we  do  not  think  it 
of  sufficient  importance  to  Justify  a  reversal. 
The  aveatloa  that  was  objected  to  «ns  "Qid 
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sbe  flay  flnytblngr*  and  called  for  tbe  answer 
"yes^  or  "No."  The  gnestlon  was  but  pre- 
Umtatary,  and  the  objection  was  not  apeclflc- 
ally  directed  to  the  point  that  the  answw 
mlfl^t  be  hearsay.  When  the  answer  was 
glYea  going  beyond  the  qneatlon,  and  per- 
haps containing  hearsay  mattw  not  called  for 
by  the  qnestlon,  no  motion  was  made  to 
strike  It  ont.  The  statement  made  by  Mrs. 
Dmming  was  at  most  but  native  In  its 
character.  It  slmidy  Indicated  that  she  had 
no  thought  as  to  wlio  sent  the  candy.  Wheth- 
er the  evidence  was  strictly  admissive  or 
not,  It  was  too  trivial  in  character  to  re- 
quire a  reversal  of  the  judgment  or  a  new 
triftL 

2.  Several  witnesses,  who  partook  of  ttx 
candy  received  by  Mrs.  Dunning,  were  allow- 
ed, over  tbe  objections  of  defendant,  to  tea- 
tl^  as  to  the  symptoms  experienced  by  them 
shortly  after  eating  of  the  candy.  AU  these 
symptoms  were  shown  to  be  diaracterlstic  ot 
arsenical  poisoning,  and  the  evidence  thereof 
tended  to  prove  that  the  candy  contained 
arsenic,  and  waa  dearly  admissible. 

8.  AKM^ant  cflalms  that  the  court  permit- 
ted the  lAysldan  who  attended  Mrs.  Dun- 
ning to  testis  as  to  what  sbe  told  bim  as  to 
what  she  had  eateu  «i  flie  previous  day.  (He 
was  called  the  next  morning  after  die  had 
eaten  the  candy.)  An  examination  of  the 
tolioB  referred  to  in  aivellant's  brief  does  not 
sustahi  this  contention,  but  on  the  contrary, 
we  find  that  the  court,  as  well  as  tbe  district 
attorney,  confined  the  witoess  to  stating  what 
Mrs.  Donning  said  to  him  as  to  her  then 
isting  symptoms,  and  admonished  the  witness 
not  to  state  what  Mrs.  Dunning  said  as  to 
what  she  had  eaten,  and  promptly  struck  out 
the  testhnony  that  the  physician  seems  to 
have  Interjected  as  to  what  sbe  said  to  him 
about  eating  the  candy.  In  other  wor^  tbe 
point  made  by  appellant  has  no  existence  In 
the  record. 

4.  Objection  is  made  to  the  action  of  the 
court  In  permitting  Mrs.  McOInnls,  who,  ac- 
cording to  the  theory  of  tbe  prosecution,  as 
an  employ^  of  Haas  &  Son,  sold  the  candy 
that  was  sent  to  Mrs.  Dunning,  to  testify 
that  the  defendant  reminded  her  of  a  person 
to  whom  she  sold  candy  on  Sunday  afternoon, 
July  31,  1898.  Her  whole  testimony  on  the 
subject  of  the  Identity  of  defendant  with  the 
purchaser  of  the  candy  was  to  the  effect  that 
she  believed  them  to  be  the  same  person,  bnt 
could  not  be  sure.  The  criticism  of  her  testi- 
mony simply  goes  to  Its  weight,  and  not  to 
its  admissibility. 

6.  There  was  no  error  in  allowing  testi- 
mony from  tbe  various  candy  makers  in  the 
employ  of  Haas  &  Son  that  no  arsenic  or 
other  poison  was  used  In  making  candy  at  the 
factory  of  Haas  &  Son.  The  evidence  In  the 
case  tended  strongly  to  show  that  the  candy 
salt  to  Mrs.  Dunning  came  from  the  candy 
store  of  Haas  &  Son,  and  that  this  particular 
candy  was  strongly  charged  with  arsoilc 
wben  received     her.  Ths  evidence  In  qnes- 
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tlon,  while  probably  not  at  all  necessary, 
tended  to  show  tbat  tbe  poison  waa  placed 
In  the.candy  after  It  was  sold. 

6^  Certain  writings  were  Introduced  in  evi- 
dence as  exemplars  of  defendant's  handwrit- 
ing. The  district  attorney,  over  the  obJectioD 
of  defendant,  proved  that  at  the  ilist  trial  of 
this  case  defendant's  attorney,  in  lier  pres- 
ence, admitted  these  writings  to  be  In  ber 
handwriting.  Dndonbtedly  snch  admission 
at  the  first  trial  could  not  lie  used  as  a  ccm- 
dusive  admission  of  the  fact  at  tbe  second 
trial.  But  we  see  no  good  reason  why  it  was 
not  proper  proof  of  a  statement,  made  In  the 
presence  of  tlie  defendant,  which  miglit  be 
conrtdered  as  evidentiary  matter  tending  to 
prove  that  the  writings  were  in  her  hand- 
writing. It  is  qtUte  Improbable  ttiat  a  de- 
fendant would  permit  hw  conned  to  make 
sudi  admission  in  her  presence  witliont  objec- 
tlmi  if  It  were  not  a  fact  If  sndi  admlssioB 
bad  been  made  by  her  attomegr  in  her  pres- 
ence to  the  district  attorney  in  his  office, 
proof  thereof  would  have  been  admlsrible  as 
evidentiary  matter.  We  do  not  see  why  the 
fact  that  the  admission  was  made  aa  tba 
trial  and  in  open  court  robs  It  (tf  its  evUen- 
tiary  character.  But  however  that  may  b^ 
tlie  defendant  herself  afterwards,  while  on 
the  witnesa  stand,  without  objectkm.  testl- 
fled  that  these  same  exemplars  were  In  ber 
handwriting.  Tills  dearly  cored  any  wror 
that  may  have  been  committed  in  tbe  manner 
of  their  proof  In  tlie  first  Instance.  Some 
other  alleged  errors  at  law  In  the  admission 
of  testimony  are  referred  to  1^  appellant,  and 
we  liave  cartf ally  examined  eadi  of  tiwm. 
hot  find  no  error  In  any  et  them,  and  we  do 
not  consider  them  of  suflldent  iniportanoe  to 
require  spedal  discnsslon. 

F.  Appellsnt  also  makes  tbe  point  that  tbe 
evidence  was  Inauffident  to  Justify  the  ver- 
dict We  have  carefully  read  an  ttie  evi- 
dence in  the  record.  While  it  is  a  case  of 
drcnmstantlal  evidence  we  are  justified  In 
saying  that  It  is  a  very  convincing  one  of 
the  guilt  of  the  defmdant  No  good  purpose 
will  be  served  by  detailing  the  evldmcew 
which  shows  a  remarkably  cmd  act.  result* 
Ing  as  It  did  in  the  death  of  two  persons  and 
Illness  of  several  who  partook  of  the  poison- 
ed candy.  The  evidence  In  the  record  Is 
quite  sufficient  to  Justify  the  verdict 

G.  €omplalnt  Is  made  that  the  district  at- 
torney was  guilty  of  misconduct  during  the 
taking  of  evidence  In  the  case  and  in  his 
argument  to  the  Jury.  We  have  examined 
the  record  carefully  as  to  tbe  various  a»- 
Blgnments  of  misconduct  and  find  nothing 
that  will  justify  a  reversal  We  find  that 
whenever  the  alleged  misconduct  of  the  dis- 
trict attorney  was  at  all  serlons  the  court, 
by  proper  and  timely  admonitions  to  the  Jo- 
ry,  guarded  against  any  tojurlons  effect 
therefrom.  Thus,  when  the  ^strict  attorney 
characterized  a  question  asked  by  the  at- 
torney for  def«Ddant  as  a  cowardly  state- 
ment the  court  at  wee  Instmcted  the  jury 
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tliat  nicta  reastk  of  the  district  attorney 
was  not  erldence,  and  was  not  to  be  conald- 
wed  by  tbem,  and  ahoold  be  dlar^tded 
tbe  Jury.  Also,  wboi  defendant  objected  to 
tbe  nse  ot  a  microscope  by  tbe  district  at- 
torn^ daring  his  ai^ument,  the  conrt  ans- 
tained  the  defendant's  objection,  and  admon- 
Iflhed  the  Jury  not  to  allow  the  action  <tf  tbe 
district  attorney  In  this  matter  to  Inflnoice 
than  In  regard  to  their  verdict  bnt  ttiat 
they  mnst  mder  their  verdict  npon  the  evl- 
doice  and  the  law,  and  nixm  nothing  else. 
So,  too,  when  the  district  attorney  referred  to 
the  Bowers  Oase^  tbe  conrt  sustained  the  posi- 
tion taken  by  the  defendant,  and  condoded 
bis  remarks  by  this  statement  to  the  Jnry: 
**When  other  cases  are  mentioned  of  that 
sort,  and  met  remarks  made  as  have  Jnst 
been  referred  to,  they  are  not  to  be  consid- 
ered In  this  case,  not  to  be  considered  by  yon 
as  evidence  in  any  Dianoer  or  form."  But 
without  dlscuBBln^  each  assignment  of  mis- 
conduct, It  Is  sufficient  to  repeat  that  we  find 
nothing  under  this  head  to  Justify  a  reversal 
of  tbe  Judgment  or  order. 

H.  "Errors  In  the  Charge  of  the  Court** 
Under  this  head  our  attention   Is  very 

briefly  called  to  several  alleged  errors  In  tbe 
charge  to  tbe  Juiyi  which  we  shall  now  no- 
tice. 

I.  At  the  close  of  an  Instruction  to  the  ef- 
fect that  the  Jury  must  determlue  all  ques- 
tions of  fact,  but  mnst  receive  the  law  from 
the  court,  the  court  used  this  language:  "If 
yon  do  so,  no  harm  can  come  from  my  er- 
rors, If  I  commit  any,  for  a  Supreme  Court 
Bits  to  correct  them,  and  the  Jnry  should  not 
assume  to  exercise  the  functions  of  tbat 
tribunaL"  This  but  emphasizes  what  had 
been  before  said  as  to  the  duty  of  the  Jury 
to  be  governed  by  the  iDStmctions  of  the 
court  as  to  the  law  of  the  case,  and  certainly 
cannot  be  said  to  contain  any  oroneous  state- 
ment of  law. 

2.  The  Instruction  concerning  the  evidence 
as  to  tiie  relations  existing  between  defend- 
ant and  John  P.  Dunning  was  Nitlrely  prop- 
er, and  clearly  designed  to  limit  the  effect 
of  such  evidence  to  the  proof  of  motive.  As 
we  have  heretofore  shown,  such  evidence  was 
admissible  upon  the  question  of  motive,  and 
the  Instruction  of  the  conrt  was  designed  to 
protect  the  defradant  from  the  poeslblllty 
that  the  Jnry  might  allow  It  to  otherwise 
prejudice  defendant. 

3.  Tbe  conrt  did  not  err  In  instructing  the 
Jury  "that  a  malicious  and  guilty  Intent  Is 
conclusively  presumed  from  the  deliberate 
commission  of  an  unlawful  act  for  the  pur- 
pose of  Injuring  another."  Subdivlalon  1, 
I  1962.  Code  Civ.  Proc. ;  People  t.  UcGlade, 
189  OaL  68.  72  Pac.  600. 

4.  The  court  charged  the  Jury  as  follows: 
"You  are  not  bound  to  decide  In  conformity 
with  the  declarations  of  any  number  of  wit- 
nesses which  do  not  produce  conviction  In 
your  mind,  against  a  less  number,  or  against 
A  j^resomptlon  of  law  or  other  evldencs  satis- 


fying yonr  mind;  In  other  words.  It  Is  not 
the  greater  number  of  witnesses  that  diould 
control  you  where  their  testimony  la  not  sat- 
la&ctory  to  your  minds,  against  a  less  num- 
ber whose  testimony  does  satisfy  your  minds, 
and  produces  moral  conviction  that  they  are 
telling  the  tmth.  It  la  npon  the  quality  of 
the  teathnony,  rather  than  the  quantity  or 
the  number  of  witnesses,  that  yon  should 
act,  providing  It  produces  In  your  minds  Uils 
moral  conviction,  and  satisfies  you  of  its 
truthfulness."  The  first  part  of  tbe  inatmc- 
tlon  Is  taken  from  the  statute  (Gods  Glv. 
Proa  I  2061,  subd.  2),  and  that  which  the 
conrt  added  Is  but  an  amplification  of  what 
Is  taken  from  the  statute. 

6.  After  giving  the  well-known  charge  npon 
reasonable  doubt  from  the  Webster  Case 
(Commonwealth  v.  W^>ster,  69  Mass.  [5 
Cash.]  295,  62  Am.  Dec.  711).  tbe  conrt  fur- 
ther chared  the  Jury  to  the  effect  that  the 
term  "reasonable  doubt"  does  not  mean  a 
"mere  possible  doubt,  a  conjectural  doubt," 
nor  "a  doubt  which  Is  merely  capriclom." 
and  more  to  the  same  effect  The  Instruction 
Is  substantially  the  same  as  the  instruction 
approved  In  People  v.  Ynn  Kee  (Cal.  App.)  06 
Pac.  96.  except  that  It  omita  the  only  imrtlon 
of  the  Instruction  In  the  Yun  Eee  Case  that 
was  even  criticised,  and  when  read  In  con- 
nection with  tbe  preceding  charge  was  entire- 
ly correct 

6.  The  Instruction  as  to  the  effect  of  the 
presumption  of  Innocence,  so  far  as  It  was 
not  taken  from  a  requested  Instruction  of 
defendant,  Is  substantially  the  same  as  was 
approved  In  People  v.  Wlnthrop,  118  Cal.  85, 
50  Pac.  390,  and  clearly  was  In  no  sense  er- 
roneous. 

7.  The  chai^  of  the  court  to  tbe  effect 
that  In  considering  the  weight  and  effect  to 
be  given  to  the  testimony  of  witnesses  the 
Jurors  have  the  right,  among  other  things,  to 
"consider  the  consequences  resulting  to  a  wit- 
ness, If  any,  from  the  result  of  the  trial,"  la 
not  open  to  the  criticism  "that  It  singles  out 
the  defendant'*  The  language  of  the  court 
la  general,  and  simply  lays  down  a  principle 
without  making  any  special  application  to 
any  particular  witness.  As  was  said  In  Peo- 
ple V.  Amaya.  134  Cal.  639,  66  Pac.  797 :  "The 
proposition  Is  general  and  abstract  not  indi- 
cating any  particular  witness  as  being.  In 
the  opinion  of  the  court  subject  to  Its  ap- 
plication." Tbe  application  of  the  principle 
was  left  to  the  Jury.  The  instruction  Is  folly 
supported  by  People  v.  Amaya.  supra;  Peo- 
ple V.  Bene,  ISO  Cal.  159,  62  Pac.  404. 

8.  The  appellant  criticises  the  charge  of 
the  court  on  the  question  of  "motive."  A 
substantial  part  of  this  Instruction  was  tak- 
en from  an  Instruction  requested  by  defend- 
ant The  criticism  made  Is  that  the  charge 
Is  an  Instruction  npon  a  matter  of  fact  The 
portion  given  at  the  request  of  the  defraidant 
Is  In  these  words:  "When  the  evidence  falls 
to  show  any  motive  to  commit  the  crime 
Charged  on  the  p«t      tta  J^^g^^^^ 
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a  drcnmatanee  In  favor  of  Innocence.  And 
In  tblB  case.  If  the  Jury  find,  upon  careful 
examination  of  ' all  the  evidence,  that  It  faila 
to  show  any  motive  upon  the  part  of  the  ac- 
cused to  commit  the  crime  charged  against 
her,  then  this  Is  a  circumstance  which  the 
Jury  ougbt  to  consider  In  connection  with  all 
the  other  evidence  In  the  case  in  making  up 
their  verdict"  In  addition  to  this,  the  court 
charged  that  the  presence  or  absence  of  any 
motive  to  commit  the  homicide  charged 
against  defendant  was  a  circumstance  to  be 
considered  by  the  Jury  In  connection  with  all 
the  evidence  In  the  case,  and  If  no  motive 
was  apparent,  that  this  was  a  circumstance 
in  favor  of  Innocence  and  should  be  so  con- 
sidered. The  court  also  stated  that  the  pres- 
ence or  absence  of  motive  Increases  or  dimin- 
ishes the  presnmptlon  of  Innocence,  and  can 
have  no  other  function,  having  asked  and 
obtained  the  Instruction  which  was  given  as 
to  the  effect  of  absence  of  motive.  It  does  not 
lie  in  the  month  of  defendant  to  complain 
that  the  court  gave  the  correlative  Instruc- 
tion as  to  the  presence  of  motive.  Upon  the 
subject  of  motive,  see  Peap\6  v.  Dnrrant,  116 
Cal.  208,  48  Pac.  82. 

9.  The  court  explained  to  the  Jury  what  Is 
meant  by  "circumstantial  evidence,"  and  gave 
Instructions  in  regard  thereto,  several  being 
given  at  the  request  of  defendant  Appel- 
lant now  says,  "The  charge  of  the  court  aa 
to  the  value  and  effect  of  circumstantial  evi- 
dence is  an  argument  In  favor  of  that  class 
of  evidence,"  but  falls  to  point  to  any  state- 
ment in  the  Instructions  In  support  of  this 
contention.  After  a  careful  examination  of 
the  Instructions  on  circumstantial  evidence, 
we  have  failed  to  find  anything  that  can 
fairly  I>e  said  to  be  argumentative. 

10,  11,  and  12.  Appellant  finally  criticises 
some  general  observations  made  by  the  court, 
Intended  to  guard  the  jury  against  being 
moved  by  pity  for  defendant,  or  prejudice  or 
passion  that  might  be  caused  by  the  heinous 
nature  of  the  crime,  and  to  Impr^a  upon 
them  the  serloiis  nature  of  the  duties  they 
were  called  upon  to  perform.  We  find  noth- 
ing at  morit  In  this  criticism. 

In  conclusion,  we  will  say  that,  after  a 
careful  examination  of  the  whole  record,  we 
are  unable  to  And  any  jost  cause  for  revers- 
ing the  judgment  of  conviction  In  this  case, 
but  are  of  opinion  that  the  judgment  and 
orders  should  be  affirmed,  and  It  is  bo  or- 
dered. 

We  concur:  COOPBE,  P.  J.;  KHERI- 
QAN,  J. 


PEOPLE  V.  LA  PIQUE.    (Cr.  110.) 
(Court  of  Appeal,  Sec<«id  District,  California. 
Oct.  28,  1908.) 

GoiTBiB  a  212*)— JuBisDicnon. 

Under  Pen.  Code,  I  1174,  an  api^lcadon  to 
prove  ezceptkms  ^idi  Uie  trial  judge  refuses 


to  allow  should  be  mode  to  the  Sapreme  Coart ; 
there  being  no  provirion  for  mdi  pcooeedinc  ta 
the  Court  of  Appeal. 

[El  Mote.— For  other  casein  see  Gourts,  Dee. 
Dig.  f  212.*] 

AppllcaUoD  try  Jdm  Im.  Pique  to  prove  ex* 
cvtlons  taken  on  trial  In  a  sqperlOT  court 
whlcb  the  trial  Jodge  refuaed  to  allow.  Ap- 
plication dismissed. 

See,  also.  88  Pac  256,  267. 

PER  GURIABC  An  application  to  prove 
exceptloni  takm  upon  a  trial  In  the  snpalor 
court,  and  which  the  trial  Judge  refused  to 
allow,  was  made  to  this  coort  Since  the 
matter  was  preaentad  the  petitltiner  lias  filed 
In  the  Supreme  Court  an  application  to  that 
court  for  the  same  pnrpos& 

It  appearing  from  an  examination  of  sec- 
tion 1174  of  tbe  Penal  Code  tbat  the  statute 
providea  that  sncb  application  be  made  to 
the  Supreme  Court  and  that  no  provision  Is 
made  for  each  proceeding  in  this  court,  the 
application  to  this  court  is  faereby  diuniseed. 


CURTIN  V.  INGLE.   (Civ.  645.)t 
(Court  of  Appeal.  First  District,  California. 
Oct.  28,  1908.) 

1.  Appeal  and  Ebbob  (i  622*)  —  Filiiig 
TBAKscBiPT—Tiin>— Proviso  to  Ruut. 

Appellant  is  not  within  a  proviso  to  Coort 
of  Appeal  rule  2  (144  Gal.  xl,  78  Pac.  vU).  pro- 
viding that  the  time  for  filing  Oie  transcript  on 
appeal  (ordinarily  40  days  from  perfection  of 
appeal)  shall  not  when  a  proceeding  for  settle- 
ment or  statement  on  appeal  is  pending,  com- 
mence to  run  till  the  settled  statem^t  is  filed, 
where  no  proceeding  for  settlement  of  a  state- 
ment was  pending  within  said  40  days,  but  re- 
spondent was  served  with  a  statemmt  long 
thereafter. 

[Ed.  Nots^For  other  oases,  see  Appeal  and 
Error,  Cent  Dig.  {  2785;  Dec.  Dig.  I  622.*] 

2.  Appeai,  and  S^Boa  ({  624*)— Fxung  Tbak- 
scEiPT—TniK— Proviso  to  Bulk. 

Appellant  is  not  within  a  proviso  to  Court 
of  Appeal  rule  2  (144  Cal.  xl,  78  Pac.  vU),  as  to 
time  tor  filing  the  transcript  on  appeal,  extend- 
ing the  time  when  appellant  has  given  notice  of 
motion  for  a  new  tnal  before  perfecting  the  ap- 
peal ;  he  having  perfected  his  appeal  tbe  day 
before  giving  notice  of  motion  for  new  trlaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  I  624.*] 

3.  Appeai.  and  Erhob  (I  620*)— Filing  Tban- 

SCRIPT^TlMB— PbOVIBO  TO  KULK. 

Even  if  it  be  Immaterial  that  appellant  per- 
fected his  appeal  the  day  before  he  gave  notice 
of  motion  for  a  new  trifu,  the  proviso  to  Court 
of  Appeal  rule  2  (144  Cel.  xl,  78  Pac  vii).  ex- 
tending till  the  deasion  of  the  motion,  the  time 
from  which  the  40  days  for  filing  the  trat^ript 
on  appeal  shall  commence  to  ran,  will  not  avail 
him;  the  transcript  not  having  been  filed  with- 
in 40  days  aftra  denial  of  tlie  motion. 

[Ed.  Note^For  other  casM,  see  Appeal  and 
Error,  Dec.  Dig.  {  620.*] 

4.  Appeal  and  Ebbob  (§  627*)— SEmracBNT 
or  Stateuent  —  Laches  —  QuEBTton  fob 
Tbial  Coubt. 

Whether  there  has  been  sadi  laches  and  de- 
lay in  settlement  of  the  statement  on  appeal  as 


•Far  other  «ssw  see  asmo  toplo  and  section  NUMBER  In  Dec.  *  Am.  Dlsi.  1M7  to  dati^  *  Baporter  Indesas 
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to  warrant  the  trial  court  In  dlsmlBting  the 
proceeding  therefor  is  a  qoettion  pzlmftrilr  for 
such  conrt. 

[Ed.  Note.— For  other  cases,  lee  Appeal  and 
Error.  Dec.  Dig.  {  627.*] 

&  Apfkai.  and  Bbbos  (I  028*)— DisiawAZ/— 
Pbbbumftzor— Nkoixot  in  Bbttuho  Btati- 

HKRT. 

No  motion  having  been  made  In  the  trial 
court  to  dismiss  the  proceeding  to  settle  the 
statement  on  appeaL  bat  it  atUl  being  peading 
there  unabandoned,  it  most  be  assumed,  on  mo- 
tion to  diamln  the  appeal  for  failure  to  file  the 
transcript  in  the  prescribed  time,  that  appellant 
in  that  proceeding  has  been  gality  of  no  Lnex- 
cnsabla  neglect 

[Ed.  Note.— For  other  cases,  see  Ai^eal  and 
Error,  Dee.  Dlfr  |  e2a«] 

6L  APFKAX.  AHD  EBBOB  (I  628*)— DlBHIBSAI/— 

DcuT  nr  Fnmo  Turbobtft— Nbqleot. 
As  the  transcript  on  appeal  cannot  be  filed 
till  the  statement  Is  settlea,  appellant  is  not 
guilty  of  inexcusable  neglect  in  failing  to  file 
the  transcript  In  the  prescribed  time,  wnere  the 
statement  has  not  been  settled,  and  he  has  not 
been  guilty  of  neglect  therein. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  ft  628.*] 

7.  Appeal  and  Ebbob  (|  627*)— DiMCt88ii#— 

Dklat  in  Filiko  Tbanscbipt. 

The  facts  disclosed  by  the  record,  on  mo- 
tion to  diamisa  the  appeal  for  failure  to  file  the 
transcript  In  the  prescribed  time,  being  such 
that  an  extension  of  time  would  have  been 
granted  by  Uie  Court  of  Appeal,  had  application 
uier^or  been  made  to  It,  the  appeal  will  not 
be  dismissed,  especially  where  the  rule  of  court 
invoked  for  the  dismissal  does  not  seem  to  be 
primarily  designed  to  deal  with  a  case  of  the 
character  In  hand. 

[Ed.  Note^For  other  cases,  see  Aroeal  and 
Error,  Dee.  Dig.  i  627.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Thomas  F.  Gra- 
ham, Jodge. 

Action  by  D.  A.  Curtln  against  J.  W.  In- 
gle. From  a  ^udgmoit  for  defendant,  plain- 
tiff appealed.  Defendant  moves  to  dlsmlas 
the  anwal,  Motion  doiied. 

William  M.  Cannon,  tor  appellant  Wal 
J.  Ttiska,  for  respcmdait 

KERRIGAN,  J.  This  tfl  a  motion  to  dis- 
miss an  appeal  from  a  Judgment.  The  ground 
of  the  motion  la  that  the  transcript  was  not 
filed  within  40  days  after  the  appeal  from 
the  Judgment  was  perfected. 

The  Judgment  In  this  case  was  entered 
May  22,  1807,  and,  for  the  purpose  of  keep- 
ing alive  an  attachment,  plaintiff  took  and 
perfected  an  appeal  therefrom  within  five 
days,  to  wit,  on  May  27,  1907.  On  May  28, 
1907,  plaintiff  served  and  filed  his  notice  of 
motion  for  a  new  trial,  to  be  heard  on  the 
minutes  of  the  court.  This  motion  was  heard 
October  4,  1907,  and  was  denied  and  entered 
October  14,  1907.  Thereafter,  and  in  due 
time,  on  December  17,  1907.  the  plaintiff 
served  on  defendant  his  original  statement 
on  motl(m  for  a  new  trial,  and  the  defend- 
ant  served  bis  amendmoits  thereto  Decem- 
ber 27,  .1807.   <hi  ttte  eth  day  of  January, 


1908,  the  statement  and  amendments  were 
delivered  to  the  deft  of  the  court  for  the 
Judge  for  aettlonent,  and  the  settlement  there- 
of is  now  poidlng  and  set  fw  hearing.  The 
affldavlta  on  file  do  not  show  that  any  stipu- 
lation had  been  eatwed  Into  or  ordn  made 
extending  the  time  to  serve  and  file  the  tran- 
script on  aiveal.  The  respondent  contends 
that  the  transcript  on  appeal  from  the  Judg- 
ment should,  under  rule  2  of  this  court,  have 
been  filed  40  days  atter  the  appeal  was  per- 
fected. This,  of  courae,  la  true  unless  the 
facta  bring  the  case  within  either  of  the 
two  provisos  of  the  role  extending  the  time, 
or  unless  good  cause  la  shown  for  the  delay. 

Rule  2  (144  Gal.  xl.  78  Pac.  tII)  reads  as 
follows:  "The  ai^lant  In  a  dvll  action 
shall  within  forty  days  after  the  appeal  ia 
perfected  serve  and  file  the  printed  tran> 
script  of  the  record,  duly  certified  to  be  cor- 
rect by  the  attorneys  of  the  respective  par- 
ties, or  by  the  clerk  of  the  court  from  which 
the  appeal  is  taken;  provided,  that  when 
there  is  a  proceeding  pending  for  the  settle- 
ment of  a  bill  of  exceptions  or  a  statement 
which  may  be  used  in  support  of  such  ap- 
peal, the  time  for  filing  and  serving  the  tran- 
script shall  not  t>egln  to  run  until  the  settled 
and  authenticated  statement  or  bill  of  excep- 
tions haa  been  filed;  and  provided,  further, 
that  when  a  party  appealing  from  a  Judg- 
ment has  given  notice  of  motion  for  a  new 
trial  before  perfecting  said  appeal,  the  time 
for  filing  and  serving  the  printed  transcript 
shall  not  b^In  to  run  until  the  motion  for 
a  new  trial  has  been  decided  or  the  proceed- 
ing dismissed  for  want  of  prosecution;  and 
the  appeal  from  the  Judgment  and  from  any 
order  denying  a  new  trial  of  the  issne  may 
in  all  cases  be  presented  upon  the  same  tran- 
script" The  appeal  from  the  Judgment,  as 
we  have  Just  seen,  was  perfected  May  27th, 
and  not  within  40  days  thereafter,  nor,  in- 
deed, untU  nearly  7  months  later  (December 
17th),  when  appellant  served  respondent  with 
a  statement  on  appeal,  can  it  be  said  that 
there  was  pending  a  proceeding  for  the  set- 
tlement of  a  statement  which  might  be  used 
to  support  such  appeal.  Hence,  as  there  was 
no  settlement  of  a  bill  of  exceptions  or  state- 
ment pending  within  40  days  after  the  per- 
fecting of  the  appeal,  the  first  proviso  of 
rule  2  does  not  apply.  Nor  does  appellant 
come  within  the  second  proviso,  for  Instead 
of  giving  the  notice  of  motion  first  and  per- 
fecting bis  appeal  afterward,  he  did  the  re- 
verse. He  perfected  the  appeal  May  27th. 
and  the  next  day  gave  his  notice  of  motion 
for  a  new  trial.  But  assuming,  without  de- 
ciding, that  the  order  in  which  these  two 
steps  were  taken  is,  as  claimed  by  appellant, 
unimportant,  still  this  proviso  is  Inapplicable 
because  more  than  40  days  have  long  ago 
elapsed  since  the  motion  was  denied  (Octo- 
ber 14th),  and  no  transcript  haa  yet  be&x 
filed. 
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The  role  covers  the  majority  of  cases,  but 
it  does  not  seem  to  contemplate  a  state  of 
facts  snch  as  Is  here  presented.  However 
tbla  may  be,  we  are  of  the  oplnl<Hi  that  the 
clrcumBtancea  of  the  present  case  show  a 
sufficient  excuse  why  the  transcript  lias  not 
yet  been  served  and  filed.  Inasmuch  as  the 
question  of  laches  or  delay  In  the  settle- 
ment of  a  statement  Is  primarily  one  to 
be  determined  by  the  trial  court  (Demham 
T.  Bagley,  151  Oal.  219,  90  Pac.  543). 
and  as  no  motion  lias  been  made  there  to 
dismiss  the  proceeding,  and  as  it  Is  ttlll 
pending  there  and  not  abandoned,  ire  are 
bound  to  assume  that  the  appellant  in  that 
proceeding  has  been  guilty  of  no  inexcusable 
neglect.  If  he  has  not  been  guilty  of  neg- 
lect there,  and  as  the  transcript  cannot  be 
served  and  filed  until  the  statement  is  set- 
tled, we  certainly  cannot  bold  that  he  has 
been  gullly  of  Inexcusable  neglect  here.  The 
facts  disclosed  by  the  record  in  this  case  are 
Bucb  that,  had  the  appellant  made  ai^llca- 
tlon  to  this  court  for  an  »ten8l<m  of  time 
In  which  to  serve  and  file  the  transcript 
such  extension  would  have  been  granted;  and 
we  see  no  reason  why  the  same  considera- 
tions should  not  have  weight  in  the  deter- 
mination of  this  motion  (Chapman  v.  Bank 
of  California,  88  Cal.  420,  26  Pac.  608),  par- 
ticularly as  the  rule  of  court  here  Invoked 
for  the  dismissal  of  the  a^>eal  does  not  seem 
to  be  primarily  deigned  to  deal  with  a  case 
of  this  cbaracter. 

The  motlCHi  to  dismiss  the  anteal  Is  denied. 

We  CMCur:  OOOPBB,  P.  X;  HALI^  J. 


PEOPLE  T.  PEREZ.    (Cr.  76.) 

(Oourt  of  Appeal,  Tbird  Dlfltrict,  California. 
Oct  SI.  1908.    Rehearing  Denied  by 
Supreme  Oourt  Dec.  ^  1908.) 

1.  CanaKAx.  Law  (i  008*)— Judoicknt  on 
FuA  or  QmxxT  ~  Apflioation  to  Set 
Abide— Rbkbdt. 

A  motion  to  set  aside  a  Judgment  of  convic- 
tion on  a  plea  of  guilty,  and  to  permit  accused 
to  withdraw  his  plea,  on  the  groand  that  it  was 
extorted  from  him  by  fear  of  violence,  is  the 
proper  procedure  for  the  avoidance  of  a  Judg- 
ment on  a  plea  of  guilty  extorted  by  fear  of  vio- 
lence ;  the  statute  not  providing  how  the  action 
of  the  court  shall  be  invoked  for  the  avoidance 
of  such  Judgmrat 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  2549;  Dec  Dig.  |  90S.*] 

2.  Cbiuinai.  IjAw  (S  538*)— Confessiok  or 
Gnii.T  Through  DuBEss—ErFEor. 

A  coofession  of  guilt  obtained  by  duress  Is 
void  and  cannot  form  the  basis  for  a  valid  judg- 
ment. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  1227 ;  Dec.  Dig.  {  638.*] 

8.  C^iifii7AL  Law  (5  1023*)— Plea— Obdebs 

APFEAI.ABLB— OBDBB  AFTBB  JUDOUBNT. 

An  order  denyii^  s  motion  to  set  aside  a 
judgment  of  conviction  entered  on  a  plea  of 
guilty,  and  to  permit  accused  to  withdraw  his 


plea,  on  the  ground  tliat  It  was  extorted  fran 
him  by  fMr  of  violence*  is  appealable  within 
Pen.  Code,  S  1237,  authoriilng  amwais  from  or- 
ders after  Judgment  aflecdng  t£a  substantial 
rights  of  accused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw,  Cent  Dig.  I  2588;  DecTDig.  |  1023.*] 

4.  Cbimihai.  Law  (S  90S*>-JuDOHKirv— Mo- 
tion TO  Set  Asids  —  Ascebsahturt  cw 

Facts. 

The  court,  on  a  motion  to  set  aside  a  judg- 
ment of  conviction  entered  on  a  plea  of  guilo 
extorted  by  fear  of  violence,  is  not  bound  to  ac- 
cept as  true  the  statements  of  accused  in  his  pe- 
tition in  support  of  the  motion,  but  must  ascer> 
tain  the  facts  and  act  accordingly. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Ukw,  CenL  Dig.  i  2549;  Dec  Dig.  i  998.*] 

5.  Cbiminax  Law  (§  998*)— Jdoomkht— Set- 
ting Aside— Evidence. 

A  motion  to  set  aside  a  judgment  of  convic- 
tion, entered  on  a  plea  of  guilty,  on  the  ground 
that  the  plea  was  extorted  by  fear  of  violence 
held  properly  denied  on  the  wowing  made. 

[Eld.  Note. — ^For  other  cases,  see  Criminal 
Law,  Gent  Dig.  |  2649;  DecDig.  |  998.*] 

Appeal  from  Superior  Court,  Herced  Cam- 
ty;  E.  M.  Rector,  Judge. 

Juan  Perez  was  convicted  of  robbery,  and 
from  an  order  denying  a  motion  to  set  aside 
the  conviction,  and  to  permit  accused  to  with- 
draw his  plea  of  guilty,  be  aiqpeala.  Affirmed. 

Ben.  Berry,  for  appellant    U.  8.  W^ib^ 

Atty.  G«i.,  for  the  People. 

BURNETT,  J.  Appellant  pleaded  guilty  to 
the  crime  of  robbery,  and  on  March  23,  1007, 
be  was  sentenced  to  the  penitentiary  for  life. 
On  the  2d  day  of  March.  1908,  he  filed  a  pe- 
tition in  the  lower  oonrt  alibiing:  That  his 
plea  of  gnllty  was  made  while  under  duress, 
"In  that  subseQuent  to  his  arrest,  and  prior 
to  the  preliminary  examination,  and  while 
Incarcerated  in  the  county  jail,  the  sheriff 
represrated  to  him  that  he  was  In  Immediate 
danger  of  mob  violence,  and  the  only  way  to 
escape  the  same  was  to  plead  galltj  and  be 
Immediately  taken  to  the  penitentiary.  That 
believing  and  acting  solely  upon  said  re[ve- 
sentatlons,  he  did  then  and  there  consent  to 
plead  guilty  to  said  charge  of  robbery."  On 
March  31,  1908,  after  notice  given  to  Qie  dis- 
trict attOTney,  counsel  for  petitioner  moved 
the  court  to  grant  a  writ  of  error  coram  nobis 
In  accordance  with  the  allegationa  and  pnj- 
er  of  the  petition.  Affidavits  In  opposition  ts 
the  motion  were  crifered  1^  the  district  attor^ 
ney,  whldi  were  received  In  erld^ice  by  the 
conrt  over  fbe  objection  and  exc^tloo  of  p»- 
tlti(mer,  and  from  the  order  doling  said  mo- 
tion the  appeal  has  bem  taken. 

It  Is  <dalmed  by  re^Kmdent  that  so  sodi 
proceeding  is  known  to  our  practice  as  an 
application  tor  the  writ  of  "uror  coram  no> 
bis" ;  but  we  need  not  discuss  this  technical 
phase  of  the  Qoestlon,  as  we  omMder  tiw  pro* 
ceedlng  here  eqnlvalait  to  a  motion  that  ttia 
court  set  adde  the  Judgment  and  permit  ths 
defendant  to  withdraw  his  plea  of  goll^  up- 
on the  ground  that  It  was  extorted  from  blm 
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bgr  feu  oC  Ttolence.  That  nidi  a  motion  la 
propw  we  entortala  no  doabt  A  oonfeeaion 
of  gnilt  obtained  by  dnreaa  la  Told  and  cannot 
be  tbe  baaia  fw  a  valid  judsmmt  The  stat- 
ute doaa  not  eq;>reaaly  provide  how  the  action 
of  tbe  trial  court  aball  be  Invited  for  the 
avoidance  of  anch  a  Jtidgment,  bat  under  tb» 
anthoclttea  It  la  dear  that  the  pnwer  pro- 
oednre  la  by  motl^on  supported  by  documenta- 
ry or  oral  evidence,  or  both. 

Again,  it  la  eontended  by  the  Attnn^  Gen- 
eral that  no  appeal  Ilea  from  the  order  deny- 
ing the  motion ;  but  In  thla  we  think  respond- 
ent la  In  earn,  aa  thla  la  an  "order  made  aft- 
er Jud^nent  affactlnK  the  anbatantlal  rli^ts 
of  the  defendant"  Sectton  1287.  Fen.  Code. 

^nie  <Hrder  ahould  be  affirmed,  howevw,  for 
the  aJl-BofflcteDt  reaaon  that  tbe  trial  court 
waa  }natUled  In  believing  ttiat  defendanta 
plea  was  entlrdy  voluntary.  The  court  waa 
not  bound  to  accept  aa  true  the  atatunenta  of 
appellant  In  hla  peUtloo,  but  It  waa  Its  duty 
to  aaowtaln  the  facta  and  act  acoordln«^. 
Tbe  affldavlta  of  the  aberlfl  and  other  wlt- 
neeaea  are  (dear  and  complete  to  the  effect 
that  nothing  whatever  waa  said  to  appellant 
about  mob  violence,  and  that  there  waa  no 
BQivcwt  for  hla  dAlm  of  coerckm.  No  doubt. 
If  appellant  had  deirized  to  make  a  further 
ahowing,  upon  aivUcatlon,  tbe  court  would 
have  granted  him  permission;  but  from  the 
record  before  ua  we  must  eraudnde  that  ap- 
pellant committed  a  moat  atrodoua  crime, 
and  that  the  judgment  ct  the  court  la  valid 
and  must  be  upheld. 

The  order  la  affirmed. 

Weooncor:  CHIPMAN,  P.  J.;  BABT,  J. 


PEOPLE  V.  MONTANO.   (Or.  77.) 

<Coart  of  Appeal.  Third  District,  California. 
Oct  SI.  1908.) 

Appeal  from  Snperlor  Court  Merced  County ; 
B.  M.  Rector,  Juage. 

Antone  Montano  was  convicted  of  crime,  and 
from  an  order  denying  a  motion  to  set  aside  the 
ladgment  and  to  permit  accused  to  withdraw 
nis  plea  of  guilty,  he  aM>eaIs.  Affirmed. 

Ben.  Berry,  for  appellant  U.  S.  Webl^  Atty. 
Gcn^  for  the  People. 

PEIB  CUBIAM.  This  case  is  la  all  essential 
reqwcta  similar  to  People  v.  Peres  (No.  76.  this 
day  decided  by  this  court)  88  Pae.  970,  and  for 
tiie  rcaaona  thereto  stated  the  order  Is  affirmed. 


STATE  ex  leL  JONES  et  at  v.  BBOWM, 
Distzict  Judge,  et  al.   (No.  1,722.) 

^preme  Court  of  Nevada.   Dec  81,  1908.) 

1.  JURIOa  OF  THB  PUOX  (M  160*)— APPXAIr- 
NonOB— FlLIITO  AMD  SeBVIOE— ObDEB. 

Under  Oomp.  Laws,  |  SG76,  providing  that 
mn  4>peal  from  justioe  conrt  shaU  be  taken  by 
filing  notice  witii  tiie  justiee  and  aenrlng  a  copy 


on  tbe  adverse  party,  the  order  In  which  the 
notice  is  filed  and  served  is  inmiaterial. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  J  584 ;  Dec  Dig.  |  160.»] 

2.  Justices  or  the  Pbacb  d  68*)— E^ocsDnSB 
— LiBE&Ai.  Pbactice. 

A  more  liberal  rule  c4  jpracUce  prevails  in 
pioeednre  in  Justice  courts  than  In  higher  courts. 

[Ed.  Note.— For  other  cases,  see  JusUoes  of 
tbe  Peaces  Omt  Dig.  »  225rDec  Dig.  f  68.*] 

8.  JUSTXOBB  OF  TBM  F1U.CB  (8  159*)— ANXAIt- 

UNDEBTAKIHO— SUFFIdENCT. 

Under  Civ.  Prac  Act  S  584  (Comp.  Laws, 
S  3679).  requiring  appellant  from  justice  court 
to  file  a  $100  undertaking  to  pay  the  costs  on 
appeal,  or,  if  a  stay  of  proceeding  is  claimed,  an 
onaertakiug  in  a  sum  eoual  to  twice  the  amount 
of  the  judgment  an  unaertaklng  for  $600  recit- 
ing a  desire  to  appeal  and  binding  appellant  to 
pay  the  judgment  and  all  coats,  on  withdrawal 
or  disniissal  of  tbe  appeal  or  to  pay  the  judg- 
ment on  appeal,  is  good  as  an  undertaking  to 
pay  tbe  costs  on  appeal,  and  is  sufficient  to  per- 
fect the  appeal,  regardless  of  its  snffidoicy  to 
stay  procMoings. 

[Ed,  Note.^For  other  cases,  see  Justices  of 
the^eaoe,  Cent  Dig.  H  668-666;  Dec  Dig. 

Sweeney,  J.,  diasentlng. 

Application  by  the  State  of  Nevada,  on  the 
relation  of  H.  J.  Jones,  and  airother,  for  a 
writ  of  prohibition  agalnat  George  S.  Brown, 
District  Judge,  and  another.  Writ  denied. 

E.  J.  L.  Taber,  for  rdatora.  T.  fi.  Qedney, 
and  Gharlea  B.  Hwderani,  for  reqKmdenta. 

NOBCBOSS,  J.  Bdatora  oomtoid  that  ttie 
district  court  reepond»t  herein,  la  wiOioat 
Jnrladiotton  to  cmwider  an  appMl  fMm  Ihe 
juatlce  Qonrt  for  Hie  xewwii  that  the  notice 
of  annal  was  served  before  it  waa  filed,  and, 
farther,  because  there  was  no  sufficient  un- 
dertaking upon  appeal.  The  notice  and  un- 
dertaking w«e  tMrtb  filed  lUKm  the  same  day 
and  wltiiln  the  80  days  xffesciAed  by  statute 
for  taking  appeals  from  Justice's  courts. 
ComQ.  -Laws,  i  8676.  The  notice  of  appeal 
bears  the  a<&nowledgmCTt  ot  the  service  of 
a  copy  therein  on  the  same  day  that  the 
original  waa  filed.  Upon  the  hearing  of  the 
motion  made  to  dlamlas  the  appeal,  proof  wn 
ottena  showing  that  tbe  attoniey  for  the  de- 
fendant in  tlie  jmtice's  court  delivered  a 
copy  to  the  plaintUTs  attorney,  and  took  hla 
acknowledgment  of  service  upon  the  original, 
and  shortly  thereafter  filed  the  original  with 
the  Justice.  Ttxe  testimony  given  In  respect 
to  this  filing  and  service  is  aa  follows:  "I 
cannot  say  positively  that  I  went  directly 
from  Mr.  Taber's  office  to  the  office  of  eald 
Justice,  and  filed  the  original  notice  of  ai^)eal 
immediately,  but  believe  I  did.  From  Mr. 
Taber'e  office  to  the  justice's  office  Is  about 
two  blocks.  I  might  not  have  gone  direct 
from  Mr.  Taher's  office  to  the  justice's  office 
and  filed  the  original  notice  of  appeal,  but 
believe  I  did.  I  may  have  been  detained  on 
the  way.  I  cannot  say  for  certain  whl^  waa 
the  case." 
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This  court  In  the  caae  of  Lyon  Goonty  t. 
Washoe  County,  8  Nev.  177,  construing  the 
statute  r^ulatlug  appeals  from  the  diBtrict 
to  the  Supreme  Court,  followed  the  law  as 
laid  down  by  the  early  California  decisions 
construing  a  statute  from  which  ours  was 
doubtless  adopted,  and  h^d  "that,  to  ren- 
der an  appeal  effectual,  the  filing  of  the  no- 
tice of  appeal  must  precede  or  be  contempo- 
raneous with  the  service  of  the  copy ;  other- 
wise, that  which  purports  to  be  a  copy  falls 
as  such  for  want  of  an  original  to  support 
It"  This  rule  has  been  cited  and  followed 
In  a  number  of  declBlons  of  this  court,  and 
has  been  regarded  as  the  settled  practice  in 
so  far  as  appeals  from  the  district  court  to 
this  court  are  concerned.  Johnson  t.  Mill, 
etc.,  Co.,  12  Nev.  261 ;  Reese,  etc.,  M.  Co.  v. 
Rye  Patch,  etc.,  M.  Co.,  15  Nev.  841;  Spaf- 
ford  V.  White  River,  etc.,  Co.,  34  Nev.  184, 
51  Pac.  115;  Brocks  v.  Nev.  Nickel  Syndi- 
cate, 24  Nev.  264,  52  Pac.  575.  In  the  casr 
es  In  12  Nev.  261,  and  15  Nev.  341,  supra, 
the  precise  point  was  not  directly  Involved, 
the  question  In  both  cases  being  In  refer- 
ence to  the  proper  time  for  filing  the  un- 
dertaking. However,  this  court,  "whenever  It 
has  had  occasion  to  refer  to  the  question, 
has  always  considered  It  as  settled  beyond 
controversy.  In  the  case  of  Reese  M,  Co.  v. 
Rye  Patch,  etc.,  M.  Co.,  supra,  counsel  urged 
upon  the  court  the  advisability  of  departing 
from  the  strict  rule  laid  down  in  the  Lyon 
County  Case,  supra.  Considering  this  re- 
quest, this  cotnt,  by  Beatty,  C.  3.,  said; 
"There  ought  .not  to  be  any  difficulty  in  un- 
derstanding this  rule,  and  none  in  following 
It ;  and,  even  If  "we  were  to  concede  that,  as 
an  original  proposition,  the  statute  might 
well  have  been  construed  to  mean  something 
else,  there  would  be  no  reason  for  adopting 
such  a  construction  at  this  late  day.  •  •  • 
For  these  reasons,  we  would  not  fe«l  Justi- 
fied in  setting  aside  our  former  decisions  ui>- 
on  the  matter  in  qnratlon,  evra  if  we  were 
better  satisfied  than  we  are  tiiat  our  con- 
struction of  the  statute  rests  upon  implica- 
tions too  far  fetched  and  reasons  too  insob- 
fftantlal.  In  matters  of  practice  like  this 
there  must  be  some  rule  and  even  a  poor 
rule  uniformly  maintained  Is  better  than  no 
rule  at  ftll>  or  a  rule  siri>Ject  to  continual 
changes."  In  the  application  of  the  rule  in 
qnestlon,  parties  have  in  many.  If  not  the 
great  majority,  of  cases,  lost  their  rights  of 
appeal  upon  a  technicality  that  did  not  af- 
fect the  substantial  rights  of  the  opposite 
parties,  ^e  barshness  of  this  rule  doubt- 
less led  the  Legislature  of  California  to 
amend  their  statute  so  as  to  provide  that 
"the  order  of  service  is  Immaterial."  Code 
Civ.  Proc.  Cal.  {  940.  The  cases  both  In  tMs 
court  and  in  that  of  California  which  adopt- 
ed end  followed  the  rule  heretofore  mention- 
ed were  cases  upon  appeal  to  the  Supreme 
Court,  and  the  section  of  the  statute  constru- 
ed was  that  regulating  a^ieals  to  tlie  Su- 
preme Court 


This  la  the  first  time  It  has  ever  been 
sought  in  this  state  to  apply  the  same  rule 
to  appeals  fnnn  Justice's  courts  to  district 
courts,  which  appeals  are  taken  under  tbe 
provisions  of  another  section  of  the  statate 
than  that  construed  in  the  cases  referred  to. 
It  may  be  conceded  that  the  language  of  tbe 
two  sections  are  very  similar,  and,  from  this, 
it  may  appropriately  be .  ai^ed  tJiat  tlie 
same  rule  ought  to  prevail.  If,  however,  the 
rule  is  one  susceptible  of  much  criticism,  and 
in  practice  in  the  higher  courts  has  been 
productive  of  hardship.  It  is  a  matter  seri- 
ously to  foe  considered  whether  the  mle 
ought  to  be  extended  to  practice  In  the  Ji»- 
tlce  courts,  where  more  liberal  rules  In  re- 
spect to  pleading  and  practice  generally  pre- 
vail. Tbe  secti<»i  of  the  California  Code  rel- 
ative to  appeals  from  Justices'  courts  Is  sub- 
stantially the  same  as  &et  of  this  state,  and 
reads  as  follow:  "Any  party  dissatisfied  with 
a  Judgment  rendered  in  a  civil  action  in  a 
police  or  Justice's  court,  may  appeal  there- 
from to  the  superior  court  of  the  county,  at 
any  time  within  thirty  days  after  the  ren- 
dition of  the  judgment.  The  appeal  Is  taken 
by  filing  a  notice  of  appeal  with  the  Jastice 
or  Judge,  and  serving  a  copy  on  the  adverse 
p«rty.  The  notice  must  state,"  etc  Code 
Civ.  Proc.  Cal.  S  974.  mils  section  was  never 
amended  as  was'  section  940,  so  as  to  pro- 
vide specifically  that  "the  order  of  service 
Is  immaterial." 

The  question  in  respecb  to  the  order  in 
which  tbe  notice  of  appeal  from  a  Justice's 
court  should  be  filed  and  served  under  tbe 
provisions  of  the  section  of  the  statute  quot- 
ed first  came  before  tbe  Supreme  Court  of 
California  In  the  case  of  Coker  v.  Superior 
Court,  58  Oal.  177,  upon  an  application  for  a 
writ  of  prohibition,  as  In  this  case.  Without 
any  reference  whatever  to  the  earlier  Cali- 
fornia decisions  wfalcb  had  construed  tbe 
statute  regulating  aiq)eals  to  the  Supreme 
Court,  the  court,  quoting  from  the  ^llabus 
held:  "To  effectuate  an  appeal  from  tbe 
Judgm^t  of  ft  Justice  of  the  peace  three 
things  are  necessary,  viz.,  the  filing  of  a  no- 
tice of  appeal  with  the  Justice,  the  service 
of  a  copy  of  the  notice  upon  the  adverse  par- 
ty, and  the  filing  of  an  undertaking ;  and  all 
of  these  things  must  be  done  within  30  days 
after  the  rendition  of  the  Judgment,  and  are 
Jurisdictional  prerequisites.  But  the  mere 
order  In  which  they  are  done  within  ttiat 
time  Is  net  material.  Accordingly,  Where  a 
Judgment  was  rendered  In  a  Justice's  court 
on  June  12th,  and  a  notice  of  appeal  served 
on  June  16tli,  and  filed  on  June  17th,  and  the 
undertaking  on  appeal  filed  July  7th,  held 
the  appeal  was  well  taken."  Tbe  forcing 
rule  has  been  cited  as  authority  and  specif- 
ically followed  in  a  number  of  later  Califor- 
nia decisions,  and  may  be  regarded  as  tbe 
settled  rule  of  procedure  In  that  stata  Dal- 
zell  V.  Superior  Court,  67  Cal.  453,  7  Pat 
910;  Hall  V.  Court,  71  Cal.  550,  12  Pac.  672; 
Dutertre  t.  Court*  84  CaL  635.  24  Pa&  aSi ; 
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Moffat  T.  Oreenwalt,  00  Gal.  872;  2T  P8& ' 
296.  Tbe  Supreme  Court  of  Idaba  under  a 
idmllar  statute,  follows  tbe  California  rale 
laid  down  In  fiie  Coker  Case,  supra.  Brew- 
ing Co.  t.  Olllman,  2  Idaho,  19S.  10  Paa  82. 
The  caae  la  also  dted  with  approral  hr  the 
finpreme  Court  of  South  Dakota.  Rudolph 
T.  Herman.  2  S.  D.  404.  60  N.  W.  8S8. 

The  onl7  material  dlflCereice  between  the 
prOTlaioiui  of  the  aecUons  of  the  California 
statute  and  those  of  this  stete  rq^nlatlng  ap- 
peals from  justice's  courts  la  In  reference  to 
the  time  of  BUag  the  undertaking  <m  appeal. 
As  the  statute  ot  lids  steto  allows  five  days 
afta  the  filing  of  the  notice  of  appeal.  In 
which  to  file  the  undertaking  on  appeal  In 
the  ereut  the  notice  of  appeal  was  not  filed 
and  served  until  the  thirtieth  day  after  the 
judgment  was  entered,  tbe  appellant  would 
vtlll  have  five  days  additional  In  which  to 
file  the  undertaking.  As  the  section  of  our 
statute  providing  for  appeals  from  justice's 
courts  does  not  ^edflcally  provide  for  the 
tnder  In.  which  the  notice  of  appeal  shall  be 
filed  and  served,  and  as  a  more  liberal  rule 
ot  practice  should  and  does  prevail -In  mat- 
ters of  Justice  court  procedure,  we  tblnk  it 
bettw  to  adopt  tbe  course  pursued  by  tbe 
Supreme  Court  of  California,  and  hold  that 
the  order  In  which  the  nottce  ot  appeal  Is 
filed  and  served  In  cases  of  appeals  from  jus- 
tice courts  la  Immatwlal.  This  rale  is  aa 
fully  consistent  with  tbe  provlslcma  of  the 
statute  as  the  other  which  has  been  adopted 
governing  appeals  from  district  courts,  and 
It  has  the  advantage  of  promoting  substan- 
tial justice,  In  that  fewer  cases  will  be  dis- 
missed vpoa  a  mere  tedmlcallty  upon  ap- 
peals from  justice's  courts  In  which  courta 
Utlgante  may  be  r^reaented  by  persons  oth- 
er than  llcen»ed  attorneys.  The  undertaking 
filed  with  the  justice,  whldk  upon  Ite  face 
ia  styled  "Undertaklnc  on  Appeal,"  and  is 
also  so  Indorsed,  after  reciting  the  date  and 
amount  of  the  judgment,  conlinuea:  "And, 
whmas,  the  said  Fete  Corta  is  dissatisfied 
with  said  judgmoit  and  desirous  of  appeal- 
ing therefrom  to  the  District  Court  of  the 
Fourth  judicial  district  of  the  state  of  Neva- 
da, In  and  for  the  county  of  Elko:  Now, 
ther^ore^  In  consideration  <tf  the  premises, 
and  of  such  appeal,  •  •  •  doea  hereby 
undwtake  In  the  sum  of  six  hundred  dollars, 
and  promise  on  the  part  of  the  appellant 
that  said  appellant  will  pay  the  amount  of 
the  judgment  appealed  from,  and  all  costs, 
If  the  appeal  be  withdrawn  or  dlamlssed.  or 
the  amount  of  any  judgment,  and  all  costa 
that  may  be  recovered  against  him  In  tuld 
action  In  the  district  court,  not  e\ceedli« 
the  aforesaid  sum  of  six  hundred  dollars. 
•  •  Section  684  of  the  Civil  Practice 
Act  (Comp.  Laws,  fl  8070)  provides:  **An  ap- 
peal from  a  justice's  court  shall  not  be  ef- 
fectual for  any  purpose  unless  an  undertak- 
ing be  filed,  within  five  days  after  filing  the 
notice  ot  appeal,  •  •  •  In  the  sum  of 
<me  hundred  dollan,  *  *  •  for  the  pay- 


moit  of  tibe  costa  on  Uie  appeal,  or  if  a  stay 
of  proceedings  be  in  a  sum  equal  to 

twice  tbe  amount  ct  tbe  judgment,  includ- 
ing costs,"  etc 

The  undertaking  In  question  nowhere  re- 
cites that  a  Bt^  ot  proceedings  la  claimed. 
It  states  only  that  ttie  d^endant  Is  desirous 
of  appealing  from  the  judgment  The 
amount  and  fbrm  of  the  obligation,  taken 
alone,  might  Indicate  that  a  stay  ot  execu- 
tion was  desired.  Whether  or  not  It  was  tiie 
intmtlm  of  the  d^a^nt  by  this  undertak- 
ing to  pnxnre  a  stay  of  proceedings  is  Im- 
material so  far  aa  the  proceeding  In  this 
court  Is  concerned.  If  It  is  good  as  an  un- 
dertaking to  i»ay  the  costo  on  the  appeal,  it 
la  sufllclent  to  clothe  the  district  court  with 
jurisdiction,  irtiether  it  Is  snflldent  to  ac- 
complish any  other  purpose  or  not  We 
think  the  words  "all  costa"  as  used  in  tbe 
undertaking,  are  st^dently  comprehensive 
to  embrace  the  costa  on  aroeal.  Jones  v. 
Superior  Court.  161  CaL  680,  91  Paa  606. 
As  the  undertaking  does  not  express  a  con- 
dition Uiat  It  Is  given  to  stay  proceedings,  it 
would  be  unwarranted  to  read  sudi  a  con- 
dition Into  the  bond  when  so  to  do  would  de- 
stroy Ita  t^Saet  The  ease  which  counsel  for 
petitioner  rdles  on  may  cleariy  be  distin- 
guished from  ttie  one  at  bar.  In  that  case 
(Wilson  T.  Doyle,  12  Idaho,  290;  86  Pac.  02«) 
the  court  said:  "39ie  conditions  of  the  under- 
taking which  are  material  to  the  consideration 
of  the  bond  undw  dUscusston  are  as  follows: 
'And,  whweas!  the  above  defendant  Is  de- 
sirous of  appealing  from  the  decision  of  said 
justice  to  the  district  court,  •  *  •  and  a 
stay  of  iffoceedlngs  is  claimed:  Now,*"  eta 
Here  the  undertaking  spedflcally  recites  that 
It  is  given  both  for  tbe  purpose  of  appeal  and 
for  a  stay  of  proceedings.  Ite  form  was 
deemed  good  as  a  sti^  bond,  but  it  did  not 
have  the  requisite  additional  und»taklng  In 
the  sum  of  9100  to  cover  the  costa  on  appeal. 
Hoice  it  was  btid  that  there  was  no  un- 
dertaking on  appeal.  Tbe  undertaking  hav- 
ing recited  that  it  waa  to  accomplljdi  both 
purposes  provided  for  under  the  statute,  a 
s^rate  obligation  was  held  to  be  necessary 
for  each.  The  very  material  difference  be- 
tween the  undertaking  under  consideration 
in  the  Idaho  case  and  the  om  here  involved 
Is  that  tbe  former  was  void  because  In  effect 
It  was  only  a  stay  bond,  while  the  latter  In 
effect  Is  only  a  bond  on  appeal,  and  the 
amount  being  larger  than  necessary  for  tbe 
purpose  does  not  destroy  Ita  effect 

TALBOT,  OL  X,  concurs. 

SWEENDT,  J.  (dlssentittg).  The  record 
discloses  that  relators  on  the  IStb  day  ot 
M^,  1008,  oonunoiced  an  action  In  the  jus* 
tlce's  court  of  Elko  township,  Elko  county, 
state  of  Nevada,  against  Pete  Corta,  for  an 
alleged  unlawful  trespass  of  sheep  under 
sections  780  and  788  of  the  Compiled  Laws. 
Service  of  summons  and  the  cmnplaint  was 
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duly  made.  Tbe  defendant  answered  the 
complaint,  and  upon  the  Issues  Joined  the 
case  was  tried,  and  on  the  Slat  day  of  May. 
1906,  Judgment  was  rendered  in  favor  of 
plaintiffs  against  defendant  for  damages,  at- 
torney's fees,  and  costs  as  prayed  for  In 
the  complaint  On  tbe  13th '  day  of  June, 
1000,  the  defendant  caused  to  be  served  on 
plalntlCTs  attorney  a  purported  notice  of  ap- 
peal from  said  Judgment  to  the  district  court, 
and  thereafter,  on  the  same  day,  the  orig- 
inal was  filed  In  the  Justice's  court,  together 
with  an  Instrument  purporting  to  be  an  un- 
dertaking on  said  appeal.  On  the  24th  day 
of  October,  1906,  relators,  tbe  plalntlCFs  In 
said  action,  moved  tbe  district  conrt  for  an 
order  dismissing  the  appeal,  interposing  div- 
ers grounds  In  support  thereof,  all  attacking 
the  Jurisdiction  of  the  district  conrt  to  hear 
and  determine  tbe  appeal,  for  the  reasons, 
as  may  be  succinctly  stated,  that  the  orig- 
inal of  the  notice  of  appeal  was  filed  In  the 
Justice's  conrt  after  the  copy  thereof  was 
served,  and  that  the  undertaking  on  appeal 
also  filed  la  fatally  defective.  It  was  there- 
fore Insisted  by  relators  that  the  district 
conrt  bad  no  Jurisdiction  to  try  the  cause. 
The  district  court  held  otherwise,  and  now 
relators  by  their  verified  petition  move  tills 
court  for  a  peremptory  writ  of  prohibition 
restraining  the  trial  in  the  lower  conrt  If 
mere  imperfections  or  Irr^nlarltles,  not  Im- 
pairing the  Jurisdiction  of  the  district  court 
and  concerning  which  It  had  made  and  given 
its  decision,  exist  of  course*  that  decision, 
even  if  erroneous,  would  be  final,  but  It  is 
contended  that  the  record  shows  that  the 
statutes  regnlating  appeals  have  been  ab- 
solutely Ignored,  and  in  consequence  of  which 
the  district  court  has  acquired  no  Jurisdic- 
tion of  the  appeal.  Such  being  the  conten- 
tions of  relators,  It  Is  manifest  that  tbe  ques- 
tion of  Jurisdiction  Is  squarely  presented, 
and,  as  relators  have  no  plain,  c^eedy,  or 
adequate  remedy  In  tbe  ordinary  course  of 
law,  nor  any  appeal  to  a  higher  tribunal, 
this  Is  a  proper  proceeding  to  detenolne  the 
points  Involved. 

Probably,  if  the  record  were  silent  as  to 
which  was  done  first  the  serving  or  filing 
of  the  notice  of  appeal,  both  occurring  on 
the  same  day,  it  could  with  propriety  be  as- 
sumed that  each  was  d(me  in  its  regular  or- 
der, and  that,  the  district  court  having  so 
held,  its  ruling  could  not  be  disturbed;  but 
the  record  is  otherwise,  for  it  unmistakably 
appears  that  the  notice  of  appeal  was  filed 
on  the  same  day  after  It  was  served  Some 
decisions  hold  that  where  acts  are  required 
to  be  done  in  sequence,  and  the  record  only 
discloses  that  they  were  done  on  the  same 
day,  it  is  presumed  that  such  acts  were  per^ 
formed  in  their  r^lar  order,  or,  at  least 
contemporaneonsly.  But  such  is  only  a  pre- 
sumption which  must  necessarily  fall  where 
it  appears,  as  It  Is  admitted  of  record  here, 
that  tbe  notice  of  appeal  was  filed  after  it 
was  served^  though  on  the  same  day.  Nor 


can  It  be  seriously  maintained  that  tbe  serv- 
ing and  filing  were  contemporaneous  acta. 
Though  it  is  not  necessary  to  decide  wliat 
acts  could  be  held  to  be  contemporaneom. 
yet  I  think  It  can  hardly  be  said  that  when 
an  attorn^  goes  from  his  office  to  the  office 
of  opposing  counsel,  and  there  makes  senr- 
ice  of  a  document  and  then  proceeds  to  the 
office  of  tbe  Justice  of  the  peace,  and  flies 
tbe  original  of  that  document  the  several 
acts  involved  In  such  filing  and  serving  are 
contemporaneous.  ThB  acts  so  done  are  not 
done  at  one  and  the  same  time,  nor  togeth- 
er; but  tbe  service  is  commraced  and  com- 
pleted before  the  filing  is  b^nn.  Nothing 
appertaining  to  tbe  one  Is  intermingled  with 
or  dependent  upon  tbe  other ;  but  the  act  of 
service  is  absolutely  separate  and  distinct 
from  the  act  of  filing.  In  this  case,  there- 
fore, there  being  no  question  as  to  the  order 
of  service  and  fillip  of  tbe  notice  of  appeal, 
the  service  having  preceded  tbe  filing,  the 
statute  regulating  appeals  has  not  been  f<d- 
lowed,  and  it  (mly  remains  to  be  ascertained 
whether  or  not  this  xotders  tbe  appeal  iktftl- 
ly  defective. 

By  section  8676  of  the  Complied  Laws  It  la 
provided  that  "tbe  appeal  shall  be  taken  by 
filing  a  notice  with  the  Justice  and  serving  a 
copy  on  the  adverse  party."  This  section  is 
essentially  similar  to  section  3426  of  the 
same  laws  regulating  ap[>eals  to  the  Supreme 
Court  which  has  often  been  construed  in 
this  and  other  Jurisdictions.  It  is  well  set- 
tled in  this  state  by  statnte  and  decisions 
thereunder,  not  only  that  tbe  filing  must  pre- 
cede the  service  of  a  notice  of  appeal,  but 
also,  if  these  acts  are  done  in  the  inverse 
order,  the  appeal  wlU  be  dismissed,  as  tbe 
appellate  tribunal  cannot  thus  acquire  tbe 
Jurisdiction  sought  to  be  imposed.  In  tbe 
case  of  Spaflord  v.  W.  R.  V.  L.  &  L.  S.  Co^ 
24  Nev.  184,  51  Pac.  115,  the  record  showed 
that  tbe  notice  of  appeal  was  served  prlM- 
to  its  filing.  This  court  after  citing  and 
quoting  from  Lyon  County  v.  Washoe  Gonn- 
ty,  8  Nev.  177,  Lambert  Moore,  1  Not. 
344,  Peran  v.  Monroe,  1  Nev.  484,  and  Reese 
M.  Co.  r.  Rye  Patch  M.  Co.,  15  Nev.  341, 
sustaining  tbe  rule,  said:  "Upon  the  plain 
provisions  of  the  statute  and  tbe  above  au- 
thorities tbe  appeal  in  this  case  is  dismiss- 
ed." Concerning  this  role.  In  Reese  M.  Ca 
V,  Rye  Patch  M.  Co.,  supra,  this  court  said: 
"It  follows  from  the  decisions  and  tbe 
terms  of  the  practice  act  (section  341)  tbat 
In  order  to  take  and  perfect  an  appeal,  tbe 
party  desiring  to  do  so  should  first  file  bis 
notice  of  appeal,  next  serve  it  •  •  • 
There  ought  to  be  no  difficulty  in  under- 
standing this  rule,  and  none  In  following  It 
Even  if  we  were  to  concede  as  an  original 
proposition  tbe  statute  might  have  been  con- 
strued to  mean  something  else,  there  would 
be  no  reason  for  adopting  such  constmctloo 
at  this  late  day.  "We  have  a  rule  of  practice 
which  has  been  settled  by  a  line  of  decisions 
In  California  and  In  this  states  and  wbicb 
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ongbt  to  If  St  ii  not,  well  imdentood  by 
tlie  pr^esBioii.  if  it  itumld  be  set  uMde  In 
favor  of  tbat  contended  for  comunl,  we 
Blmply  would  bave  a  new  and  onfemlllar 
rule.  niBtalned  by  *o  rarer  constmctlon  of 
the  itatatc;  and  not  a  wblt  more  convenient 
than  the  old  one.  •  •  *  In  matters  of 
practice  like  this  there  most  be  some  rule, 
and  even  a  poor  role  nnlformly  maintained 
la  better  than  no  role  at  all,  or  a  rule  sub- 
ject to  amdnnal  changes.**  The  oonclnalons 
reached  tv  the  court  In  the  mattn  of  the 
attempted  service  and  filing  of  the  notice  of 
appeal  are  enongh  In  themaelTes  to  deter- 
mine this  proceeding,  and  It  is  therefore  un- 
necessary to  discuss  the  sufl^dency  of  the 
undertaking.  It  Is  opportune  to  repeat,  how- 
ever, as  this  court  has  often  done,  that  rules 
of  practice  are  as  binding  upon  the  courts  as 
they  are  upon  Utigants,  and  procedure 
shotdd  always  be  followed  as  plainly  prescrib- 
ed by  statute^  State  v.  Preston,  9S  Pac  918 ; 
Central  T.  Co.  v.  HOlmes  M.  Co.,  97  Paa  890. 
I  am  of  the  opinion  that  the  district  court 
acQulred  no  JurlstUctlon  of  the  attempted 
appeal  of  ttie  action,  numbered  10  an.  the 
do<ftet  of  the  justice's  court,  oitltled  H.  J. 
J{mes  et  al..  Plaintiffs,  r.  Pete  Grata  et  al., 
Defendants,  and^  In  preceding  to  hear  and 
determine  the  same  It  would  exceed  Its  pow- 
ers. 

The  peremptoiy  writ  of  prohibition  should 
be  issued. 


STATE  «x  Tel.  JONES  et  al.  r.  BROWN,  Dis- 
trict Judge,  et  al.    (No.  1,724.) 
(Sapreme  Court  of  Nevada.   Dec.  81,  1908.) 

Application  by  the  State  of  Nevada,  on  the 
relation  of  H.  J.  Jones,  and  another,  for  a  wilt 
of  prohibition  to  George  S.  Brown,  XNstrict 
Jndge,  and  another.    Application  diBmiased. 

B.  J.  L.  Tabei;  (or  relatonr.  F.  8.  Oedney, 
and  Charles  B.  Henderson,  for  respondents. 

NOBGROSS.  J.  The  record  diecloses  a  sim- 
ilar statement  of  facts,  and  the  same  questions 
of  law  are  involved,  as  in  the  case  of  State  v. 
Brown,  Jndge,  etc.,  et  al.  (No.  1,722,  this  day 
decided  by  the  court)  98  Pac.  871.  Upon  the 
authority  of  that  caa^  we  hold  that  the  district 
court  acquired  jurisdiction  of  the  appeal  of 
the  actlrai  of  H.  J.  Jones  et  aL.,  Plaintiffs, 
Pete  Corta  et  al.,  Defendants,  numbered  14  on 
the  docket  of  the  justices'  court  of  Elko  town- 
ship Elko  county,  state  of  Nevada,  and  In  pro- 
eeeding  to  hear  and  determine  said  appeal  It 
would  not  exceed  its  powers. 

The  application  for  a  peremptory  writ  ef  pro- 
hibition dumld  be  dismbsed.   It  is  so  ordered. 

TAIAOT,  0.  J.,  concurs.  SWEENEY,  J., 
dissents. 


ZIMMERMAN  v.  GRITZHACHBR.t 

(Supreme  Court  of  OregMU   Jan.  B,  IdOQ.) 

1.  NniBANCK  (I  «5*)— Public  Nuibancb— Actb 
Authorized  bt  OaDitVAnci:. 

One  cannot  be  prosecuted  by  a  dty  for  main- 
taining a  public  nuisanee  by  (grating  a  pub- 


lic abattoir,  which  was  expressly  authorized  and 
establiahed  by  an  unrepealed  oriUnance  of  the 
dty,  so  Ions:  as  the  requiremeDts  of  ths  ordi- 
nance are  ooserved. 

[Eld.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  |  168 ;  Dec.  Dig.  |  65.*] 

2.  NtTISAHCE  (S  66*)— PUBUO  NuiSAirCT— Acis 

Authobized  bt  Obdzitanob  —  VauDrrr  or 

Obdinancb. 

In  a  proeecution  by  a  city  for  maintaining 
a  public  slaughterhouse,  which  wa^i  expressly 
authorized  and  established  by  city  ordinance,  the 
city  cannot  urge  that  the  ordinance  was  void, 
even  though  its  validity  might  be  open  to  at- 
taclc 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent.  Dig.  8  158;   Dec  Dig.  f  65.*] 

8.  MnNicrpAL  Gobpoeations  (|  611*) — Police 

BEOULATIONB  —  RBOnLATINO  SunOHTEB- 
H0DSE8. 

The  right  of  a  city  pursuant  to  legislative 
authority  to  regulate  alaughterhouses  or  prohibit 
them  Within  prescribed  limits  reste  upon  the 
ground  that  they  may  become  Injurious  to  health 
or  offensive  to  the  pnbll<^  so  as  to  constitute  a 
public  nuisance. 

[Eld.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  I  1348;  Dec  Dig.  i 
611.*] 

Appeal  from  Circuit  Court,  Multnomah 
County;  John  B.  Cleland,  Judge. 

Habeas  corpus  by  D.  Zimmerman  against 
C.  C  Grltzmacher.  From  a  judgment  deny- 
ing the  writ;  petitioner  appeals.  Beversed 
and  renuinded,  wltb  directions  to  disdia^ 
petitions. 

This  is  a  habeas  corpus  proceeding  to  ob- 
tain tbe  dlscbaige  of  the  petitions  from 
arrest  under  a  warrant  issued  by  the  munic- 
ipal court  of  tbe  city  of  Portland  on  an  In- 
formation chai^ng  him  with  operating  and 
maintaining  a  slaughter  or  packing  bouse 
within  the  corporate  limits  of  the  city,  where 
animals  are  slau^tered  tor  human  food.  In 
Tlolence  of  a  city  ordinance.  In  1804  the 
city.  In  pursuance  of  legislative  authority, 
passed  an  ordinance  making  It  unlawful  for 
any  person  to  slaughter  animals  for  human 
food  within  the  city  limits,  or  to  erect  or 
maintain  a  slaughterhouse  therein.  White 
this  ordinance  was  In  force  and  without 
repealing  or  amending  It,  the  common  coun- 
cil In  February,  1806,  enacted  an  ordinance 
granting  petitioner  and  bis  assigns  the  right 
to  establish,  conduct,  and  carry  on  a  slaugh- 
ter or  packing  house  on  certain  described 
propoty  belonging  to  him  within  the  city 
limits,  under  certain  conditions  snd  restric- 
tions as  to  the  manner  in  which  the  business 
should  be  conducted,  and  declaring  that  the 
prerlons  (Mrdlnance  should  not  be  applied  to 
or  affect  the  establishment  or  carrying  on  of 
the  business  thus  authorized.  Immediately 
upon  the  passage  of  this  ordinance,  and  in 
reliance  upon  Its  provisions,  the  petitioner 
proceeded  to,  and  did,  construct  a  packing 
bouse  and  other  necessary  buildings  for  the 
slaughtering  of  animals  on  the  property  de- 
scribed therein  at  a  cost  In  excess  of  $50,000, 
and  he  and  bis  lessees  and  assigns  have  evor 


•For  oUier  oases  sea  lame  toplo  and  isctlon  NUUBBR  la  Dec  *  Am.  Digs.  U07  to  date,  ft  Reporter  Indaxea 
I  For  opinion  on  rehearlns.  ms  98  Pac  USS. 
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Bluce  operated  the  same.  After  the  slaughter 
or  packing  boose  bad  been  constructed  by 
the  petitioner  In  accordance  with  the  terms 
and  conditions  of  tbe  ordinance  authorizing 
blm  to  do  80,  the  city  repealed,  or  attempted 
to  repeal,  such  ordinance.  The  petitioner, 
however,  continued  to  conduct  and  operate 
tbe  plant  until  November.  1901,  when  he 
leased  It  to  tbe  Northwestern  Meat  Com- 
pany, and  It  was  operated  by  that  company 
until  September,  1901,  at  which  time,  with 
the  consent  of  petitioner,  tbe  lease  was  as- 
signed to  the  Pacific  States  Packing  Com- 
pany, who  operated  It  as  the  Portland  Abat- 
toir unUl  the  fall  of  1906.  While  It  was 
being  so  operated  by  tbe  Pacific  States  Pack- 
ing Company,  tbe  city  re-enacted  the  ordi- 
nance prohibiting  tbe  slaughter  of  animals 
within  the  corporate  limits,  and  in  April, 

1906,  the  officers  of  the  company  were  ar- 
rested for  violating  such  ordinance,  and  were 
convicted  and  the  Judgment  affirmed  by  this 
court.  Portland  v.  Cook,  48  Or.  550,  87  Pac. 
772,  9  L.  R,  A.  (N.  8.)  733,  After  their  ar- 
rest, however,  and  t)efore  trial,  the  common 
conncll  of  the  city  adopted  an  ofdlnance 
regulating  the  slaughtering  of  animals  and 
the  inspection  of  meats  Intended  for  human 
food  within  the  city,  in  which  it  Is  provided 
generally  that  all  animals  Intended  for  food 
shall  be  Inspected  and  approved  by  officers 
appointed  by  the  city  board  of  health  both 
before  and  after  slaughtering,  and  that  It 
shall  be  unlawful  for  any  person  to  slaugh- 
ter, sell,  or  offer  to  sell  tbe  meat  of  any  ani- 
mal except  game  unless  tbe  same  has  been 
so  Inspected  or  approved,  or  bears  tbe  in- 
spection mark,  stamp,  or  tag  of  the  bureau  of 
animal  Industry  of  tbe  United  States  Depart- 
ment of  Agriculture.  Section  6  of  this  or- 
dinance reads  as  follows:  "That  the  Pacific 
States  Packing  Company  be  known  as  the 
•Portland  Abattoir,'  where  animals  may  be 
taken  for  slaughter  and  be  Inspected,  and 
that  not  more  than  the  following  prices  may 
be  charged  and  collected  by  tbe  person  or 
corporation  who  are  now  or  who  may  here- 
after be  operating  the  Portland  Abattoir, 
or  such  other  place  or  places  as  may  be  fixed 
by  the  board  of  health,  for  slaughtering  ani- 
mals intended  for  human  food  within  tbe 
City  of  Portland,  to  wit:  Cattle,  fifty  (60) 
cents;  veal  calves  with  skin  on,  fifteen  {IS) 
cents,  with  skin  oCT,  twenty-five  (25)  cents; 
hoga,  sheep  and  goats,  fifteen  (16)  cents.  For 
cold  storage  of  same:  Cattle,  fifty  (50)  cents; 
veal  calves,  bogs,  sbe^  and  goats,  fifteen 
(15)  cents,  r^pectlvely.  All  animals  at  the 
above  atMittoir  will  be  inspected  by  the 
Gorernment  Bfeat  Inspector  stationed  there." 
Tbla  ordinance  has  never  been  repealed,  but 
U  still  In  force  and  ettect  Some  time  after 
Its  passage  the  Fadflc  States  Packing  Com- 
pany Borrendered  possession  of  tbe  plan^ 
then  (derated  by  it  to  tbe  petitioner,  and  be 
cMitlnaed  to  operate  the  same  nntll  Angos^ 

1907,  when  he  was  arrested  for  slaughtering 


animals  within  the  corporate  limits  ot  tbe 
city.  In  violation  of  the  ordinance  enacted 
prior  to  tbe  passage  of  the  abattoir  ordi- 
nance. He  thereupon  instituted  this  proceed- 
ing for  his  discharge,  and.  the  judgment  of 
the  court  below  being  adverse  to  him,  he  ap- 
peals. 

A.  E.  Clark  and  John  H.  Hall,  for  appel- 
lant Milton  W.  Smith  and  John  F.  Kava- 
naugb,  for  respondent 

BBAN,  O.  J.  (after  stating  tbe  facts  as 
above).  There  Is  no  allegation  or  claim  tbat 
the  slaaghter  or  packing  house  operated  and 
maintained  by  petitioner  Is,  In  fact  a  aui- 
sance,  either  on  account  of  Ita  location  or 
the  manner  In  which  It  Is  being  conducted. 
On  the  contrary,  It  Is  alleged  in  the  petition, 
and  for  the  purpose  of  this  case  admitted  to 
be  true,  that  such  [racking  house  Is  situated 
In  a  sparsely  settled  portion  of  the  city,  and 
that  It  Is  In  no  way  Injurious  to  the  bealtli 
or  offensive  to  the  public.  Tbe  contention 
of  the  city  Is  apparently  that  It  has  plenary 
power  under  Its  charter  to  exclude  slaughter- 
houses from  the  corporate  limits,  whether 
tbey  are,  In  fact  a  nuisance  or  not  and  tbat 
tbe  previous  grant  or  license  to  petitioner  to 
construct  and  maintain  a  slaughterhouse  on 
his  premises  Is  no  barrier  to  the  exercise 
of  this  power.  Tbe  petitlonra*,  on  tbe  other 
hand,  contends  tbat  tbe  slaughtering  of  ani- 
mals for  human  food  is  a  lawful  business, 
which  the  city  may  regulate  and  control,  but 
cannot  prohibit,  wlien,  in  fact,  it  Is  not  a 
nuisance,  and  tbat  tbe  grant  or  Ucrase  to 
him  cannot  be  rev<^ced  or  recalled  by  tlie 
city  without  showing  tbat  the  slant^ter* 
house  or  packing  plant  oected  in  pnxBuance 
thereof  has.  In  fiict  become  a  nntsance. 
either  on  accomit  of  an  bicrease  In  tbe  pecu- 
lation in  the  Tldnlt?  of  the  plant  or  the 
manner  In  which  It  is  operated.  But  this 
case  does  not  call  ft>r  a  dedsion  of  any  of 
these  questions,  interesting  as  they  are.  The 
slaaghter  or  packing  bouse  of  petitioner  was 
at  the  time  of  bis  arrest  being  maintained 
by  the  consent  and  authority  ot  the  munici- 
pality. He  cannot  be  prosecuted  by  tbe  city 
for  doing  that  which  It  expressly  sanctions. 
By  section  6  of  the  abattoir  wdlnance,  tbe 
Pacific  States  Patting  Ounpanyt  wblch  was 
then  in  possession  of  and  (qierating  tbe  Zim- 
merman plant  was  designated  as  tbe  "Port- 
land Abattoir,"  where  animals  may  be  tak- 
en for  inflection  and  slaughter,  thus  ex- 
pressly authorizing  the  slaughtering  of  ani- 
mals at  such  phice.  As  long  as  this  cHrdl- 
nance  remains  unrepealed,  t^e  dty  cannot 
iftaintain  a  criminal  prosecution  against  one 
who  18  observing  its  proTlsUms  and  doing 
tbat  wbidi  It  autborlBes. 

It  is  argued  on  bebaif  of  the  dtjr  tbat  tbe 
ordinan(%  is  void  because  it  creates  a  mo- 
nopoly, delegates  legislative  and  arbitrary 
powOT  to  tbe  city  board  of  health,  and  Im* 
jjioseB  unreasonable  and  burdoisome  zastrle- 
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tlona  npou  the  right  to  slaughter  and  sell 
meats  within  the  city,  etc.  Some  of  these 
objectlonB  would  merit  serlons  considera- 
tion if  urged  by  parties  other  than  the  city 
whose  Interests  are  affected  thereby.  But 
the  city  cannot  do  so  In  support  of  a  prwe- 
cntion  for  doing  that  which  the  ordinance 
authorises.  The  right  of  a  state  or  manlcl* 
pallty  by  rlrtue  of  authority  granted  to  It  by 
the  state  to  regulate  slaughterhouses  or  to 
prohibit  their  erection  within  certain  pre- 
scribed limits  Is  because  they  are  or  may 
becwne  Injurious  to  health  or  offensive  to 
the  public,  and  therefore  a  public  nuisance. 
But,  when  express  legislative  authority  la 
j^lven  for  the  erection  and  maintenance  of 
such  business,  It  cannot  become  such  a  nul- 
eance;  for,  as  said  by  Mr.  Justice  Hand,  In 
Harris  t.  Thompson,  9  Barb.  (N.  Y.)  364,  "It 
Is  a  legal  solecism  to  call  that  a  public  nui- 
sance which  Is  maintained  by  public  au- 
thority." See,  also,  Wood  on  Nuisance,  li 
753,  767.  Whether  the  ordinance  granting 
the  petitioner  the  right  to  erect  and  main- 
tain a  slaughterhouse  was  valid,  and,  if  so, 
whether  It  can  be  repealed  and  the  authority 
withdrawn,  after  be  has  expended  a  large 
sum  of  money  In  Its  furtherance  thereof,  as 
long  as  the  business  Is  not  a  nuisance,  In 
fact,  were  questions  ably  debated  at  the 
hearing,  but  are  not  necessary  to  a  decision 
of  tills  case. 

For  the  reasons  given,  the  Judgment  of  the 
court  below  la  reversed,  and  the  cause  re- 
manded* with  directions  to  discharge  the 
petitioner. 


KIEFFEB  V.  VICTOR  IiAND  CO.  et  aLt 
(Suprenie  Court  of  Or^on.   Dec.  29,  1908.) 

1.  PB00E88  (I  96*)— SSBVICB— PUBLIOATIOH— 

Okdeb— SnrFiciiENCT 

An  order  for  publication  of  summons,  stat- 
ing that  defendant  "1b  without  the  state  of  Ore- 

Kn  and  Is  now  a  resident  of  this  state,  and  has 
eo  absent  therefrom  for  more  than  six  weeks 
prior  to  the  commencement  ot  the  suit,"  was 
not  materially  defective  for  stating  that  defend- 
ant was  then  a  resident :  it  being  clearly  a  cler- 
ical mistake,  and  the  order  further  recitmg  that 
defendant's  address  was  D.  In  Yukon  territory. 
TEd.  Note. — For  other  cases,  aee  Process.  Dec. 
S  08.»1 

2.  QnmiNo  Title  (|  81*)  —  Pbooeediivob — 

PB0CE8S— SBBVICE  BT  PDBLICATION. 

Under  B.  &  C.  Comp.  |  516.  permitting  one 
claiming  an  interest  in  land  and  not  in  actual 
possession  thereof  to  bring  a  suit  in  equity 
against  any  claimant  of  an  adverse  interest  to 
determine  sooh  conSicting  Interest,  and  section 
400,  anthorizing  service  of  summons  by  publica- 
tion upon  a  nonreaideot  defendant  in  such  suit, 
snrh  sPFvice  is  sufficient  to  give  the  state  courts 
jurisdictloD  to  remove  clouds  from  title  to  land 
within  the  state,  or  to  quiet  title  thereto. 

[E3i  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  S  67 ;  Dec.  Dig.  S  31.*] 

&  MOBTOAOBS  (I  1S4*)  —  LiBR  —  TrrLE  or 
MoBTOAQOB— Notice  of  Dcfbcis. 

A  mortgagee  of  land,  without  notice  of  any 
latent  infirm!^  in  the  di^cree  under  whldi  the 


mortgagor  claimed  title,  had  a  valid  and  en- 
forceable lien  thereon. 

[Ed.  Note.— For  other  cases,  sse  Mortgages, 
Dec.  Dig.  I  164.*] 

4.  MUIflCIPAI.  COBPOBATIONB  (|  579*)— PUB- 
LIC IlCPBOVEUENTS  —  ENFOBOEMENT  OP  As* 

sessuehts  —  Setting  Aside  Sale- Riqhts 

OF  PUBCHASEBS— REFDHD    OE  ASBEBSUSRTB 

AND  Taxes, 

In  a  suit  to  set  aside  proceedings  under 
which  plaintiff's  property  was  sold  to  satisfy  a 
special  assessment  against  it,  and  proceedings 
by  which  title  was  quieted  in  the  porchaser 
thereof,  upon  setting  aside  the  proceedings,  plain- 
tiff must  return  the  amount  of  the  assessment 
paid  by  the  purdiaser  and  taxes  paid  by  the 
various  purchasers  since  its  sale. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  |  12M;  Dee.  Dig.  f 
579.*] 

Appeal  from  Circuit  Court,  Multnomah 
Coimty ;  M.  0-  George,  Judge. 

Action  by  John  J.  Kltf  er  against  the  Vic- 
tor Land  Company  and  others.  Fnnn  a  Judg- 
ment in  part  for  plaintiff,  he  appealed.  Af- 
firmed. 

See,  also,  90  Pac.  582. 

In  1898  plaintiff  was  the  owner  of  lot  16, 
blodc  9,  in  Multnomah,  in  this  state.  About 
that  time  he  removed  to  Dawson  City,  Yukon 
Territory,  and  during  his  absence  the  prop- 
erty was  sold  under  a  warrant.  Issued  for 
the  collection  of  a  delinquent  aewer  assess- 
ment, levied  against  the  property  by  the  city 
of  Portland,  and  was  pundiased  by  one  Bing- 
ham, for  the  amount  of  such  assessment. 
Bingham  subaeqnently  assigned  the  certificate 
of  purchase  to  the  defendant  company,  and 
on  September  16,  1902,  a  deed  was  duly  exe- 
cuted, by  the  chief  of  police,  conveying  to  It 
the  property  In  question.  On  September  25th 
it  commenced  a  suit  In  the  circuit  court  for 
Multnomah  county  against  plaintiff  to  quiet 
Its  title  to  the  property.  Service  of  summons 
was  had  npou  the  plaintiff  by  publication, 
and,  as  be  defaulted,  a  decree  was  rendered 
on  November  14th  adjudging  and  decreeing 
that  the  land  company  was  the  owner  In  fee 
of  the  premises  in  gnesUon,  and  plaintiff. 
Eteffer.  bad  no  right,  Utie,  interest,  or  estate 
therein,  and  that  he  be  forever  barred  and 
foreclosed  from  asserting  any  claim  thereto. 
Thereafter  the  land  company  sold  and  con- 
veyed the  property,  by  warranty  deed,  to  one 
Murdock,  who  sold  It  to  defendant  Helman, 
who  borrowed  $1,000  of  d^endant  Collins, 
with  which  to  erect  a  building  thereon,  secur- 
ity the  same  by  a  mortgage  on  the  property. 
In  the  fall  of  1904,  Kleffer  returned  to  Port- 
land, and  in  June  following  commenced  this 
suit  to  set  aside  the  proceedings,  which  at- 
tempted to  divest  him  of  his  title,  alleging 
that  the  assessment  proceedings  were  irregu- 
lar and  void,  and  the  decree  of  the  court,  In 
favor  of  the  land  company,  quieting  Its  title 
to  the  premises,  was  based  opon  a  fraudulent 
complaint  and  a  fraudulent  affidavit  for  pub- 
lication of  summons.  The  defatdant  land 
company  answered,  denying  the  aUegattons  of 
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the  complaint,  and  setting  np  afflrmatlT^ 
the  assessment  proceedings  and  the  suit  to 
quiet  title.  Hie  defendants  Helman  and  Col- 
lins answered  Jointly,  denying  the  averments 
of  the  complaint,  and  pleading  the  proceed- 
ings and  decree  In  the  salt  brought  by  the 
Icmd  company  against  kl^er  to  qnlet  title, 
and  averring  that  Helman  purchased  and 
Collins  loaned  the  mon^  and  took  a  mort- 
gage on  the  property  without  notice  or  knowl- 
edge of  any  defect  In  the  title.  The  court  be- 
low held  the  assraament  proceedings  and  de- 
cree void,  and  that  plaintiff  was  the  owner 
of  the  property,  subject,  however,  to  a  Hen 
thereon,  In  favor  of  the  land  company  and 
Helman,  for  the  amount  of  taxes  and  asses*- 
ments  paid  by  them,  and  In  favor  of  defend- 
ant Collins  for  the  amount  of  mon^  loaned 
by  her  to  defendant  Helman,  and  in  case 
such  money,  with  interest,  shall  not  be  paid 
by  plaintiff  within  30  days  from  date  of  de- 
cree, the  property  shall  be  sold  to  satisfy  the 
same.  From  such  decree  plaintiff  appeals. 

William  M.  La  Force,  for  appellant  Frank 
Sdtlegel  and  J.  H.  Hlddlet^m,  for  respond- 
ents. 

BEAN,  C.  J.  (after  stating  the  facts  as 
above).  The  decree  of  the  court  below  should 
be  affirmed.  The  proceedings  In  the  suit 
brought  by  defendant  land  company  against 
plaintiff  to  quiet  its  title  to  the  property  In 
controversy  are  regular  and  valid  upon  Its 
face.  It  Is  suggested  that  the  order  for  pub- 
licatl<m  of  summons  Is  void,  because  It  Is 
stated  therein  that  plaintiff  was  a  resident 
of  Oregon  at  the  time;  but  this  is  without 
merit  The  affidavit  for  publtcatlcHi  of  sum- 
mons shows  all  necessary  jurisdictional  facts. 
In  the  order  it  is  recited  "that  the  defendant 
herein,  John  J.  Kieffer,  Is  without  the  state 
of  Oregon,  and  Is  now  a  resident  of  this  state, 
and  has  been  absent  therefrom  for  more  than 
six  weeks  prior  to  the  commencement  of  this 
suit."  The  omission  of  the  word  "not,"  be- 
tween the  words  "Is"  and  "now,"  is  manifest- 
ly a  mere  clerical  error,  for  farther  on  In  the 
order  the  court  finds  that  "the  residence  and 
poet  office  address  of  said  defendant  Is  Daw- 
son City,  Yukon  Territory,"  and  directs  that 
a  copy  of  the  complaint  and  summons  be 
forthwith  deposited  in  the  post  office  address- 
ed to  him  at  that  place.  The  proceedings 
were  therefore  sufficient,  until  impeached  by 
evidence  aliunde  the  record,  to  divest  plain- 
tiff of  the  title  to  this  property.  The  statute 
(B.  ft  C-  C<«np.  I  616)  provides  that  any  per- 
son claiming  any  interest  in  real  estate  not 
in  the  actual  possession  of  another  may  main- 
tain a  suit  In  equltj^  against  another  who 
claims  an  interest  or  estate  therein  adverse 
to  him,  for  the  purpose  of  determining  such 
conflicting  or  adverse  interest,  and  section 
400  authorizes  the  service  of  summons  by 
publication  upon  a  nonresldmt  defendant  in 
such  a  ntlt  Budi  a  service  Is  therefore  snfB- 


cl«it  to  give  the  courts  of  this  state  Juris- 
diction to  remove  clouds  upon  title  to  land 
within  its  boundaries,  or  to  quiet  title  there- 
in. 17  Ency.  PI.  ft  Pr.  324;  Reno  on  Non- 
residents, I  225;  Amdt  v.  Orlggs,  134  D.  & 
316, 10  Sup.  Ct  SS7,  83  Ii.  Ed.  918. 

There  Is  no  evidence  that  Mrs.  Oolllna  had 
notice  or  knowledge  of  any  Infirmities  in  tbe 
decree  at  the  time  she  made  the  loan  to  ha 
cod^endant,  Helman,  and  took  a  mortgage 
upon  the  property  to  secure  payment  th erect 
Her  mortgage  Is  therefore  a  valid  lien  upon 
the  proper^,  and  abe  la  entitled  to  have  it 
enforced. 

The  other  Items  charged  against  the  prop- 
erty by  tbe  conrt  below  were  for  taxes  and 
assesameoti  paid  by  tbe  land  Gon^any  and 
H^man,  and  wore  properly  charged  therein. 


STATE  ex  tel.  McNABT,  Dist  Atty.,  v. 

DUNBAR. 
(Supreme  Court  of  Oregon.  Dec  29,  190&) 

1.  OiriCKBS  ({  98*)— F*E8— CoiXBonos. 

Where  fees  cannot  be  exacted  by  an  officer 
for  the  purposes  prescribed  in  the  statute  an- 
thorisiag  them,  they  cannot  be  exacted  at  all, 
and,  if  collected  without  authority,  can  be  re- 
covered by  the  person  from  whom  they  are  ex- 
acted unleaa  he  is  otherwlae  barred. 

[Ed.  Note.— For  other  cases,  see  Officsta,  Ceat 
Dig.  {  150;  Dec.  Dig.  »  98.*] 

2.  Omons  (f  99*)— Fxeo  Statptbs. 

Though  IMS  allowed  by  law  to  an  oOoer  u 
compeosatioD  for  services  rendered  are  the  offi- 
cer's property,  the  Legislatore  may  compeDsate 
the  officer  by  a  salary  and  require  him  to  col- 
lect the  fees  for  the  state's  benefit 

gSd.  Note.— For  other  cases,  see  Offioen,  Dec. 
.199;*] 

8.  Statss  (I  76*)  —  CiOLLKcnoir  or  Iixsou 
Fees— Recovebt  bt  ^tate. 

Though  Const  art  13,  providing  that  the 
Secretan  of  State  shall  reoeive  an  annual  sal- 
ary of  11,600  and  diall  reedve  no  Uses  or  pe^ 

aoiBites  whatever  for  tiie  performance  of  anj 
atles,  repeals  other  acts  authorizing  the  Sec- 
retary of  State  to  collect  fees  for  specified  serr- 
ices,  there  being  no  statute  requiring  the  secre- 
tary to  collect  fees  under  audi  acts  for  the 
state's  benefit  the  state  could  not  recover  for 
its  Iwnefit  fees  so  unlawfully  collected. 

[Bd.  Note.— For  other  cases,  see  Statss,  Cent 
Dig.  I  77 ;  Dec  Dig.  fi  76.*] 

4.  States  (S  60*)— Secbktabt  aw  STans— Ook- 

PENSATION — "SAI.ABT." 

B.  ft  a  Comp.  i  2390,  provides  that  the 
Secretary  of  State  may  employ  clerks  to  aid  in 
the  performance  of  his  duties,  provided  that  the 
expenditure  of  monevs  for  clerk  hire  shall  not 
exceed  the  appropriation  In  the  Legislature 
therefor,  and  that  snch  clerks  shall  be  paid  oat 
of  the  state  treasory.  Conet  art  13,  fixes  the 
salary  of  the  Secretary  of  State  at  $1,600,  and 
provides  that  he  shall  receive  no  fees  or  peiqni- 
sltes.  Held  that  since  a  "salaiy"  is  the  person- 
al compensation  provided  to  be  paid  to  an  offi- 
cer for  his  own  personal  serriees  only,  section 
2890,  providing  for  an  allowance  to  the  Secre- 
tary of  State  for  clerk  hire,  is  not  In  vzoUdon 
of  the  constitutional  provision. 

[Ed.  Note.— -Fw  oUisr  cum,  sse  Ststsa,  Dee. 
Dig.  I  60.* 

For  other  definitions,  see  Words  and  Phrases. 

vol.  8,  ro.  7702,  7798.] 
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Ain>eal  fKHD  Olrcnlt  Oonrt.  Kforlon  Otninty ; 
Whl  Gallowar,  Judge. 

Action  bj  the  State,  on  relation  of  J.  H. 
McNary,  as  District  Attorney  of  ttae  Third 
Judicial  District  of  Or^n,  against  F.  I. 
Dunbar.  Jndgm«it  for  plaintiff,  and  d^end- 
ant  oiveals.  Reversed  and  dismissed. 

This  is  a  snlt  origtnally  ctnmnenced  by  J. 
E.  Sea  re,  a  taxpayer,  on  behalf  of  the  state, 
ailing  that  between  January  14,  1899,  and 
January  14,  1907,  defendant  as  Secretary  of 
State,  bad  received  for  the  ose  and  benefit  of 
Hie  state  a  large  amount  of  money  as  fees 
for  filing  various  papers,  Issuing  commissions 
and  licenses,  recording  documents,  and  copy- 
ing public  records,  which  money  he  bad  con- 
verted to  his  own  use,  and  asks  that  an  ac- 
counting be  taken  of  the  smns  of  money  so 
received  and  for  a  decree  requiring  defend- 
ant to  pay  such  sums  to  the  state.  A  demur- 
rer to  tbe  complaint  was  sustained  by  the 
court  for  fbe  reason  that  Sears  has  not  ca- 
pacity to  maintain  the  suit,  and  thereupon 
1^  amended  complaint  the  state,  at  the  rela- 
tion of  J.  H.  McNary,  district  attorney  for 
the  nilrd  joffidal  district,  was  substituted 
as  plaintiff  therein.  The  answer  of  the  de- 
fendant admits  that  he  was  Secretary  of 
State  as  allied,  and  that  the  relator,  J.  H. 
McNary,  is  district  attorney  for  the  TTiird 
judicial  district,  as  alleged,  but  denies  all 
other  allegations  of  the  complaint. 

Upon  the  trial  the  lower  coart  found  that 
def^dant,  as  such  fiecietary  ot  State,  re- 
ceived tbe  following  sums: 


For  filing  articles  of  incorporation  |  9,144  60 

"   issnlng  notarial  coauolssions     17,186  00 

**  recorcQng  trade-marks   1,28.'>  00 

**  M^yinglaws  and  joarnals. . .     11,684  76 

"  issuing  appointments  of  OMtt- 

missioners  of  deeds   148  00 

**  Issuing  other  commissions...         814  00 

**  Issuing  agents'  certificates  to 

firelna.  companies   86,660  00 

**  Issuing  licenses  to  life  insur- 
ance agents...'   8,758  00 

**  issuing  annual  licenses  to  lit6 

Insurance  companies   21,488  16 

"  issuing  requisitionB  and  wai^ 

rants  of  arreat   912  00 

**  registering  titles  in  Insurance 

matters    880  00 

"  issuing  powers  of  attomsy...        870  00 

"  Issning  certificates  of  author- 
it  j  to  ins.  companies   lOS  00 

"  filing  statements  of  mutual 

fire  Ins.  assodaUous   890  00 


Total    9103,926  41 


Judgment  was  rendered  for  the  above  total 
in  fBTor  of  tbe  states  from  Tvliich  tbe  defend- 
ant appeals. 

Q.  C.  Fulton  and  Geo.  O.  Bingham,  for  ap* 
pellant  L.  H.  McMahon  and  John  H.  Mc- 
Mary,  for  respondent: 

EAEIN,  J.  (after  stating  tbe  facts  as 
above).  At  tbe  trial  the  defendant,  mo- 
tion and  demurrer,  questioned  the  power  of 
tbe  court  to  permit  by  an  amended  contplalnt 
ft  snbstltutlon  «f  the  state  ju  plaintiff  In 


DUNBAR.  870 

place  of  Sears,  and  also  the  power  of  a  dis- 
trict attorney  of  his  own  motl<m  to  instituto 
a  proceeding  on  behalf  of  the  state  to  recover 
a  debt  due  to  It  The  trial  court  denied  the 
motion  and  overruled  the  demurrer,  and  the 
defendant  presses  these  contentions  here; 
but  we  find  it  unnecessary  to  consider  them, 
as  the  case  Is  disposed  of  In  his  favor  on  the 
merits. 

The  foundation  of  plaintiff's  right  of  re- 
covery, as  disclosed  by  the  complaint  Is  that 
these  sums  of  money  were  collected  by  the 
Secretary  of  State  for  tbe  use  and  benefit 
of  the  state ;  tbe  contention  of  plaintiff  being 
that  the  Constitution  pres<^lbes  a  salary  for 
the  Secretary  of  State  and  fixes  that  as  his 
whole  compensation,  and  tbat  therefore  the 
statute  which  allows  to  him  certain  fees  and 
perquisites  for  work  done  Is  unconstitutional 
and  void.  Article  13  of  the  Constitution  pro- 
vides, among  other  things,  that:  "  •  •  • 
Tbe  Secretary  of  State  shall  receive  an  an- 
nual salary  of  fifteen  hundred  dollars  •  •  * 
(and)  shall  receive  no  fees  or  perquisites 
whatever  for  the  performance  of  any  duties. 
•  •  •"  It  Is  conceded  that  the  fees  re- 
ceived for  filing  articles  of  Incorporation,  Is- 
suing commissions  to  notaries,  appointments 
of  commissioners  of  deeds,  miscellaneous  com- 
missions, and  requisitions  and  warrants  of 
arrest,  were  authorized  by,  and  all  collected 
under,  section  2023.  B.  ft  C.  Comp.,  which  is 
section  11  of  an  act  of  the  legislative  assem- 
bly, entitled  "An  act  to  prescribe  the  fees  of 
certain  officers  and  persons,"  passed  October 
24.  1864  (see  Deady's  Oen.  Laws  1845-^,  pw 
732,  c.  18).  sectlaa  1  of  which  provides:  "The 
following  fees  shall  be  allowed  to  the  officers 
and  persons  herelnaftw  named  for  the  serv- 
ices herein  specified."  Section  11  (B.  &  C. 
Comp.  I  2923)  provides:  "The  fees  of  the 
Secretary  of  State  shall  be  as  follows:  For 
certifying  and  affixing  the  seal  of  the  state 
to  any  document  or  paper,  two  dollars ;  for 
making  copies  of  any  record  or  file,  each 
folio,  twenty-five  cents ;  tor  filing  articles  of 
incorporation,  two  dollars  and  a  half;  for 
recording  any  paper  or  docmnrat  by  law  re- 
quired to  be  recorded  by  him,  for  each  folio, 
twenty-five  c^ts."  Also,  the  fees  received 
by  him  as  Insurance  commissioner  were  ex- 
acted under  a  legislative  act  entitled,  "An 
act  to  license  and  regulate  insurance  busl- 
neas  In  the  state  of  Oregon,"  adopted  Febru- 
ary 25.  1887  (Laws  18S7.  p.  118).  wblch,  vrith 
amendments  and  additions  Oiereto,  constitute 
sections  3706-3756,  inclusive.  B.  &  C.  Comp. 
Section  1  of  tbe  act  provides  that:  "The 
Secretary  of  State  shall  be  ex  officio  Insur- 
ance commissioner  of  this  state,  and  shall 
receive  for  his  services  as  such  commissioner 
the  compensation  hereinafter  provided  there- 
for." Tbe  fees  received  for  filing  trade- 
marks were  exacted  under  B.  &  C.  Comp. 
f  4615,  which  provides:  "A  fee  of  two  dol- 
lars and  a  half  idiall  be  paid  to  the  secretary 
of  state  by  tbe  owner  of  said  trade-mark  as 
pay  for  reGording.** 
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ABBombift  wlUioiit  deddlng,  tiiat  ihe  com- 
peiuati<m  .proTlded  for  In  these  statntes  Is 
fees  and  peniulBltes  and  within  the  Inhibi- 
tion of  the  GonsUtatkm,  th«i  the  l^sIatlTe 
acts  anthoxlzInK  than  are  dearly  void,  to 
that  extent,  and  cannot  be  constraed  u  an- 
thoilElng  the  collection  of  them  for  the  use 
and  benefit  of  the  state.  No  such  Intention 
on  the  part  ot  the  Legislature  la  apparent 
TtiB  right  to  exact  such  fees  for  the  bw^t 
of  the  state,  or  Its  title  to  the  money  so  eol> 
lected,  must  be  established  by  legislative  an- 
thorl^.  If  the  fees  cannot  be  exacted  fbr 
the  parpose  prescribed  In  the  statute,  then 
they  cannot  be  exacted  at  all,  and,  If  col- 
lected without  authority,  may  be  recorered 
by  the  person  from  whom  exacted,  if  he  is 
not  otherwise  barred.  Mediem's  Pub.  Off.  f 
SMi  and  cases  dted.  In  cases  in  which  the 
manner  of  compensating  officers  has  been 
changed  from  fees  to  a  salary,  It  has  been 
held  that  the  collection  for  the  use  and  l>ene- 
fit  of  the  state  uaA&e  l^lslatlve  author!^ 
of  the  fees  tiieretofore  provided  as  conqwn- 
sation  to  the  officer  Is  not  objectionable  as 
being  a  speda!  tax,  but  that  it  Is  competent 
for  the  liegislatnre,  If  it  sees  proper,  to  exact 
from  persons  especially  boieflted  1^  the  per> 
formance  of  an  official  service  a  reasonable 
compensation  therefbr,  to  be  paid  into  the 
public  treasury,  to  reimburse  the  public  for 
the  expense  incurred  In  providing  fOr  and 
maintaining  such  office.  Conner  v.  Mayor, 
2  Sandf .  (N.  Y.)  855 ;  State  ex  rel.  Attorney 
General  v.  The  Jnd^,  21  Ohio  St  1.  Both 
of  these  cases  recognize  that  fees  allowed 
law  to  an  f^cer  as  compensation  for  aerv- 
Ices  r^dered  are  the  proper^  of  the  officer, 
but  that  the  Legislature  may  compensate  the 
officer  by  a  salary  and  require  him  to  collect 
the  fees  for  the  use  and  benefit  of  the  public. 
To  the  same  effect  Is  28  Am.  ft  Bng.  Sncy. 
Law,  887,  and  cases  cited.  But  the  state's 
r^ht  to  such  fees  d^tends  up<m  some  legis- 
lative provision  exacting  the  same  as  com- 
pensation to  the  state.  This  Is  the  proviiUon 
of  the  act  of  our  Legislature  placing  comity 
officers  upon  salaries  (Laws  1893,  p.  163),  and 
the  act  fixing  the  salary  of  state  officers 
(Laws  1906,  p.  188);  but  the  unauthorized 
exaction  of  fees  by  an  officer  cannot  operate 
to  give  the  state  or  the  county  title  to  the 
mon^  so  received.  This  was  opressly  de- 
cided by  this  court  In  Howard  v.  Clatsop 
County,  41  Or.  140,  68  Pac.  425,  construing 
section  2927,  B.  ft  O.  Comp.,  whI(A  was 
enacted  by  the  legislative  assembly  In  1899. 
and  provides  that  the  district  attorneys  of 
the  several  judicial  districts  shall  receive 
salaries  as  full  compensation  for  their  serv- 
ices. Section  2928,  Id.,  provides  that  they 
shall  receive  no  other  fees  or  eompmsatlon 
of  any  kind. 

By  section  1098,  B.  ft  C.  Comp.,  enacted 
in  1876,  It  is  made  the  duty  of  the  county 
derk  to  collect  from  the  plaintiff  In  ev^ 
diVOTce  suit  the  sum  of  $10,  which  sum  shall 
be  paid  to  the  district  attorn^  as  his  fee  In 
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SUA  suit  In  Howard  t.  Clatsop  GoantTf 
su]^  which  Is  an  action  to  recover  fram 
the  county  a  $10  district  attorney  fee  ex- 
acted in  a  divorce  suit  and  paid  over  to  tbe 
oonnty,  the  court,  in  ctmstrulDg  sections  2027 
ai^  2928,  held  Oiat  fliey  t^erato  to  repeal 
sectl<m  1098  so  far  as  It  autfaoriKs  the  col- 
lection of  $10  as  a  district  attorney  fee  In 
divorce  cases.  Mr.  Justice  Wolverton  says: 
"The  $10  fbe  required  to  be  collected  fnnn  a 
private  partTt  under  section  1074  (B.  ft  C. 
Comp.  I  1098),  being  one  to  which  the  dis- 
trict attorney  was  entitled,  as  a  perquisite 
for  a  duty  performed  by  him,  the  act  of 
1809,  putting  him  upon  a  salary,  and  ex- 
pressly denying  to  him  any  furtiier  salary, 
fees,  etc.,  must  be  held  to  eupeneOa,  and 
thereby  to  repeal,  section  1074  (B.  ft  G. 
Comp.  I  1098)  as  to  Such  fee  In  Jndldal  dls- 
trlcto  other  than  the  Fourth,  as  Uie  two  pro- 
visions are  utterly  inconsistent  one  with  tbe 
other,  and  both  cannot  stand."  And  It  was 
held  that  upon  the  face  of  the  complaint 
plaintiff  was  entitled  to  recover  sodi  fee. 
The  act  of  1898  (Laws  1898,  p^  8,  I  8).  which 
fixes  a  salary  for  the  district  attorn^  of 
the  Fourth  Judicial  district  and  which  ap- 
plied only  to  Multnomah  county,  provides, 
by  section  8  thereof,  which  ta  section  9030. 
B.  St  C.  Comp.,  that  the  f^  now  establish- 
ed by  law  shall  contimie  to  be  the  eeteblltii- 
ed  fees  and  shall  be  collected  for  the  naa  ot 
Multnomah  county.  In  State  ex  rel.'  v. 
Moore,  87  Or.  586,  62  Pia  26,  It  Is  held.  In 
effect,  that  the  right  to  the  $10  district  at- 
torney fee  in  divorce  cases  in  Multnomah 
county  by  vlrtne  of  the  above  provisions  In- 
ured to  the  benefit  of  the  county.  The  effect 
of  these  two  dedsloiv  Is  that  the  clerk  had 
no  auUiority  to  exact  the  fee  for  the  benefit 
of  the  coun^  unless  it  had  been  expressly 
authorized,  and,  when  wrongfully  collected, 
the  county  acquired  no  right  or  title  to  It; 
but  that  It  was  the  property  of  the  person 
frtHU  whom  It  had  been  exacted.  And  this 
prindple  applies  equally  to  the  statute  au- 
thorizing the  exaction  of  fees  by  the  Secre- 
tary of  State.  If  the  fees  are  illegally  ex- 
acted, they  are  the  property  of  the  person 
from  whom  collected,  and  the  state  has  no 
right  thereto. 

Tbe  only  other  Item  of  fees  sued  for  re- 
lates to  the  compensation  allowed  to  the 
Secretary  of  State  for  copying  laws  and  res- 
olutions for  the  use  of  the  state  printer. 
The  Legislature  at  each  session,  by  resolu- 
tion, directed  the  Secretary  of  State  to  fur- 
nish to  the  state  printer  within  30  days  after 
Its  adjournment  true  and  correct  copies  of 
the  laws  and  resolutions  adopted  at  that 
session,  and  that  the  compraisatlon  for  mak- 
ing such  trauscripta  should  be  as  prescribed 
by  law  for  like  services  In  other  cases. 
There  Is  nothing  In  this  record  indicating 
that  the  amounts  allowed  the  reeolutlonB 
were  not  expended  In  the  prq^ration  of  the 
laws  and  resolutions  as  required.  B.  ft  C 
Comp.  I  2890^  provides:   'The  Secretary  of 
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State  aball  be  onpowena  to  employ  ana  ap- 
point clerka  to  aid  In  tbe  performance  of 
tbe  duUes  of  bis  t^ce;  Provided,  that  the 
expenditnre  of  moneyB  for  the  pay  of  eadi 
clerka  ahall  not  exceed  the  appropriation  of 
tbe  I^lslatlve  anembly  therefor,  and  that 
anch  clerka  ataall  be  paid  out  of  the  state 
treasury  as  other  officers  are  paid."  The  al- 
lowance provided  by  the  reaolutlon  above  re- 
ferred to  Is  not  as  persimal  compensation  to 
the  Secretary  of  State  for  personal  services, 
to  be  rendered  by  him.  but  Is  to  pay  the  ex- 
pense of  having  such  records  transcribed. 
A  "salary"  Is  personal  compensation  provid- 
ed to  be  paid  to  the  officer  for  bis  own  serv- 
ices, and  does  not  prevent  an  allowance  for 
clerk  blre.  People  v.  Adamm  65  111.  App. 
283;  Briscoe  v.  Clark  County,  95  III.  309. 
A  similar  provision  was  made  by  fhe  last 
Legislature  to  meet  tbe  expense  of  like  work 
by  the  present  Secretary  of  Stat^  who  la 
serving  under  a  salary  law  which  took  ef- 
fect January  1,  1907. 

We  conclude  that  th«>  state  has  no  right  or 
title  to  the  fees  and  perquisites  exacted  by 
the  defendant  under  the  statutes  herein  re- 
ferred to,  nor  is  the  defendant  accountable 
to  tbe  state  therefor  in  this  suit. 

Therefore  the  decree  la  reversed,  and  the 
suit  dismissed. 


HILGER  V.  ZAT^EL  et  al. 
(Supreme  Coart  of  Monlaaa.  Jan.  4,  1900.) 
Waters  and  Watbb  Coobsib  (g  152*)— Wa- 
TBB  RioBTB— Appbopbxatioh  —  Evinxirca — 
ScFTicnNcr. 

Bridence  held  iiuiiffideQt  to  show  tbat  on 
a  specifled  date  plaintiff  and  her  predeeeBsora 
appropriated  100  Indies  of  water  appearing  at  a 
spring. 

_[Ed.  Note.— For  other  cases,  see  Waters  and 
^ter  Courses,  Gent  Dig.  {  166;  Dec.  Dig.  { 

Appeal  from  District  Court,  Lewis  and 
Clark  Connty;  J.  M.  Clements,  Judge. 

Action  by  Susanna  Hllger  against  Chris 
Zabel  and  others.  From  the  Judgment,  de- 
fendants Henry  Sleben  and  others  appeal. 
Reversed  and  remanded. 

M.  S.  Gunn  and  Edward  Horsky,  for  ap- 
pellants. Walsh  &  Nolan,  for  respondent. 

HOLLOWAY,  J.  This  action  was  com- 
menced by  the  plaintiff  against  the  defend- 
ants to  have  determined  the  relative  rights 
of  the  parties  to  the  use  of  tbe  waters  of 
Towhead  creek,  in  Lewis  and  Clark  county. 
The  plaintiff  la  the  owner  of  certain  real  es- 
tate known  as  the  "Hllger  ranch."  She 
claims  the  right  to  the  use  of  all  the  waters 
of  the  stream.  In  her  complaint  she  asserts 
the  right  to  this  use  by  virtue  of  tbe  ap- 
propriation of  some  of  the  waters  which  flow 
out  of  the  canyon  In  which  the  stream  rises, 
disappear  In  the  gravel,  and  by  means  of  a 


wdl-deflned  snbterranean  channel  are  con* 
ducted  onto  her  land,  irtiere  th^  reappear  In 
the  form  of  a  qirlng;  and  she  asserts  her 
right  to  the  remaining  portion  of  the  water 
by  reason  of  the  fact  that  audi  water  pa- 
colatea  throufpi  the  loose  gravel  and  sand 
Into  and  nnd»  the  sctfl  ot  her  iK'anlses, 
thereby  afltectlug  snblrrlgatton.  The  defraid- 
ttnts  deny  the  plalntifTs  tinim,  and  aaaert 
their  rf^ta  to  the  use  <tf  certain  quantities 
of  the  water  by  appropriation.  The  case  was 
tried  to  the  court  without  a  Jury.  The  court 
made  flndinga  of  fact  and  conclusions  of  law, 
and  entered  a  decree  by  which  awards  were 
made  to  the  parties  as  follows :  To  tbe  pkiln- 
tiff  the  right  to  the  use  of  190  Inches  of  water 
appropriated  May  1, 1873 ;  to  the  defendants 
Sleben  and  Grimes  the  right  to  the  use  of 
200  inches  ajiproprlated  January  1,  1882 ;  to 
the  defendants  Zabel  and  Kiqifer  the  right 
to  the  use  of  200  Inches  appropriated  Octo- 
ber S,  1901.  The  court  q>eclfically  found 
against  the  plaintiff  up<m  her  claim  to  the 
use  of  any  of  ttie  waters  by  virtue  of  sub- 
Irrigation  of  her  land.  Tbe  deftodants  Sie* 
hen  and  Grimes  Have  appealed  from  tbe  Judg- 
ment, and  from  an  order  denying  them  a  new 
trial. 

Two  questions  only  are  presented  for  our 
determlnati<m:  (1)  Is  the  evidence  sufficient 
to  Justify  the  finding  of  the  trial  court  that 
tbe  waters  ot  Towhead  oreek,  to  the  extoit 
of  100  Inches,  after  dlsam>earing  In  the  sand 
and  gravel  some  distance  above  plaintiff's 
ranch,  follow  a  well-defined  subterranean 
channel  to  the  ranch  and  reappear  as  a 
spring;  and  (2)  is  the  evidence  sufficient  to 
justify  the  finding  that  on  May  1,  1873,  the 
plaintiff  and  her  predecessors  In  Interest  ap- 
propriated the  100  Inches  of  water  thus  ap- 
pearing at  the  ^ring?  We  may  dismiss  the 
first  of  these  questions  with  the  observation 
that  In  our  oplnlmi  the  evidence  Is  amply 
sufficient  to  warrant  the  Oiidlng  of  the  trial 
court.  The  second  question  presented  re- 
quires further  consideration. 

Nicholas  Hllger,  the  husband  of  plaintiff, 
was  the  principal  witness  In  her  behalt  Her 
sons,  Joseph  D.  and  Andy  Hllger,  and  one 
Ewlng,  also  gave  testimony  In  support  of  her 
contention.  It  appears  that  John  H.  Ming 
owned  tbe  Hllger  ranch  for  three  or  four 
years  prior  to  18TS,  wboi  he  sold  It  to  Nich- 
olas Hllger,  who  owned  It  continuously  un- 
til 190^  when  by  mesne  c<mveyances  it  came 
Into  the  possession  of  the  plaintiff.  Nldiolas 
Hllger  lived  on  the  premises  practically  all 
of  the  time  be  owned  them.  He  appears  to 
have  been  thoroughly  acquainted  with  the 
conditions  there,  and.  In  view  of  these  facta, 
bis  testimony  appears  all  the  more  r«nark- 
able.  Aside  from  the  effects  upon  the  land 
of  the  percolating  vraters,  his  testimony 
touching  tbe  use  of  the  waters  of  Towhead 
creek  on  the  Hllger  ranch  is  summarized  as 
follows :  He  purchased  the  property  In  1873, 


•For  otb«r  easM  w«  umt  toplo  and  Motlos  NUHBHR  in  Dm.  A  Am.  Diss.  UOT  to  daU,  *  Reporter  Xndosw 
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and  at  that  time  Ulns  had  a  ditch  tapping 
Toffbead  creek  some  distance  above  the 
Toach  and  conducting  the  water  onto  a  por- 
tion of  the  land  above  the  buildings  and  the 
spring;  that  sereral  yean  ago  be  (Nidiolas 
Hllger)  dug  a  ddch  capable  of  carrying  150 
to  200  Inches  of  water,  tapping  Towhead 
creek  about  three-fourths  of  a  mile  above  the 
ranch,  and  conducted  some  of  the  water  on- 
to the  ranch  to  Irrigate  some  trees  and  high- 
er ground  not  otiierwlse  Irrigated;  that  this 
ditch  waa  used  for  several  seasons;  that 
they  had  use  for  the  water  of  the  spring 
and  had  ditches  to  conduct  It  onto  a  portion 
of  the  bottom  land  not  naturally  irrigated: 
that  during  the  wet  seasons  the  surplus 
water  from  the  spring  was  used  for  power 
purposes  to  operate  a  pump  or  water  wheel 
to  lift  water  from  a  nearby  well  to  Irrigate 
some  ground  above  not  otherwise  irrigated. 
The  witness  then  further  testified:  "Q.  Well, 
now,  why  was  It  Oat  yon  didnt  use  that  up- 
per ditch  on  your  ranch?  A.  I  needed  the 
water  on  the  randi.  By  running  It  from 
there  and  around,  I  would  deprive  myself 
of  water  on  the  ranch,  where  I  needed  It  on 
the  ground.  *  *  *  Q.  What  was  the 
largest  quantity  of  water  that  you  knew  of 
as  being  developed  or  produced  by  the 
springs?  A.  Oh,  we  made  use  of  It  We 
made  use  of  It,  almost  all  of  it  all  the  time. 
Q.  What  would  be  the  greatest  quantity, 
how  many  Inches?  A.  We  usually  had  a 
flow  of  about  200  Indies.  There  was  a  box 
there  through  which  It  run.  •  •  •  »  This 
*  witness  further  stated  that  oa  December  24, 
1881,  he  filed  for  record  a  notice  of  appro- 
iwlatlon  of  200  Indies  of  the  water  of  Tow- 
head  creek.  It  Is  to  be  obeyed  trom  this 
that  the  witness  wholly  falls  to  state  when 
the  water  was  first  used  by  him,  when  he 
dug  the  ditch  three-fourths  of  a  mile  above 
his  place,  whether  he  ever  used  the  Ming 
ditch,  wh«i  it  was  he  cmstructed  the  diteb 
or  ditdies  leading  from  the  spring,  when  It 
was  be  installed  the  pumping  apparatus,  or 
whether  In  1881  he  did  anything  towards 
making  an  appropriation  other  than  to  file 
the  notice  of  approprlatl<m. 

rrhe  witness  Bwlng  testified  that  he  work- 
ed on  the  Hllger  ranch  for  Ming  In  1872  and 
1873 ;  and  with  respect  to  the  Ming  ditch  he 
said:  "I  know  of  his  constmcting  a  atdi 
from  Towhead  gulch  onto  the  bench  during 
the  time.  He  had  plowed  some  ground  up, 
and  was  farming  on  the  bench,  is  the  reason 
he  dug  that  diteh.  The  reason  he  discontin- 
ued using  that  ditch  was  because  It  affected 
bis  spring  at  the  mouth  of  Beaverhead,  the 
spring  there  by  Hilger's.  •  •  •  The  wa- 
ter was  onljr  used  for  (me  seascHi,  and  the 
reason  It  was  only  used  for  one  season  I  have 
already  given  yon."  Joseph  D.  Hllger  testi- 
fied: "I  don't  remember  exactly  when  the 
water  from  the  spring  was  first  used  for  irri- 
gation. That  goes  farther  back  than  I  can 
remember.  I  think  It  was  about  '82.  I  think 
the  short  dltdi  for  the  purpose  of  taking  the 


]  water  from  Hie  epving  for  Irrigating  was  con- 
structed In  '82.  *  *  *  That  ditch  was 
about  BOO  or  000  fbet  In  length,  I  guess.  I 
never  measured  it  I  helped  to  construct 
'  part  of  the  ditch.  That  dltcb  conducted  the 
I  water  onto  a  piece  of  land  below  the  spring, 
on  a  garden  spot.  •  •  •  Until  the  con- 
struction of  this  ditch,  there  was  no  use  made 
of  the  water  of  the  spring  for  Irrigating 
down  there.    There  may  have  been  before. 

•  ♦  •  There  were  no  signs  of  any  dttches 
there  that  had  been  used  for  conveying  wa- 
ter from  the  spring  when  this  dltdi  was 
constructed — none  that  I  knew  of  or  saw. 

•  •  •  There  are  some  small  ditches  down 
there  traversing  this  Hllger  ranch.  I  don't 
rememt)er  when  these  were  dog,  but  I  think 
It  waa  about  '86.  One  of  them  was  dug  for 
a  drain.  •  •  •  I  remember  the  water  of 
the  ^rlng  being  need  to  <^rate  a  water 
wheel.  That  water  wheel  was  constructed 
about  '83  or  '84.  I  am  not  positive— '82  may- 
be. I  am  not  sure  about  that.  •  •  •  The 
water  wheel  waa  op^ted  by  water  from  the 
spring  several  years — four,  five,  or  six  years. 
The  water  from  the  well  that  was  pumped 
by  the  water  wheel  was  used  for  running 
around  the  piece  of  ground  where  the  trees 
were  planted.    It  was  to  irrigate  the  trees. 

•  •  ♦  I  don't  remember  when  this  Well 
that  I  ivoke  about  was  filled  up.  It  was 
some  time  after  we  quit  using  the  water 
wheel  tm  power.  We  used  ihe  wheel  in  '81, 
'8S,  "86,  and  '87 ;  so  it  must  have  been  about 
'00." 

Andy  Hllger  testified:  "I  saw  the  old  ditch 
there,  but  I  know  In  recent  years  of  water 
being  used;  that  is,  we  tried  to  use  it  but 
It  was  too  near  dried  19  to  do  ai^hing  with 
it  *  *  *  That  water  from  the  ^Ing  has 
been  used  for  Inigating  wltbln  the  last  10 
years.  To  my  personal  knowledge  I  know 
that  we  have  used  It  the  last  three  years 
since  I  have  been  on  the  nncb.  We  used  as 
much  of  It  as  we  conM  last  year  and  the  year 
before.  We  had  a  dltcfa  leadli^  from'  the 
spring,  or  from  the  channel  throng  which  the 
water  from  the  qirlng  fiows.  •  *  •  The 
lower  garden  we  Irrigated  fxom  the  q;>rlng. 
We  have  two  gardes  there.  I  irrigated  the 
upper  garden  from  water  that  I  pumped  out 
of  the  well  on  a  few  little  tomato  plants  that 
were  drying  np  on  the  ground  that  we  always 
raised  crops  <m  without  irrigation.  I  remem- 
ber of  the  water  from  tibe  flprlng  being  used 
to  run  a  vrater  wheel.  If  I  am  mrt  mistaken, 
that  water  wbeel  was  put  In  there  fai  1883. 
It  may  have  been  the  year  before;  bnt  I 
think  It  was  In  "83.  *  *  *  ^e  well  is 
not  tiiere  now  ftom  which  the  water  was  tak- 
en. I  conldn't  say  when  the  well  was  Oiled  1 
up.  I  Imow  It  vras  open  In  '83.'* 

In  awarding  to  the  plaintiff  the  prior  right 
to  the  use  of  100  Inches  X)t  the  water  the  ' 
court  speclflcaily  based  its  decree  upon  find- 
ing No.  10,  as  follows:  'TTIiat  ever  since  1ST3 
the  plaintiff  and  her  predeoeasora  In  Interest 
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have  used  the  water  of  said  spring  to  the 
amount  of  one  hundred  (100)  inches  for  power 
purposes,  and  also  through  dit<^eB  construct- 
ed from  sa^d  spring,  and  said  water  to  the 
amount  of  one  hundred  (100)  Indies  has  been 
used  to  irrigate  a  portion  of  the  lands  now 
owned  by  plaintiff,  and  through  the  use  of 
said  water,  In  the  manner  aforesaid  and  to 
the  extent  of  one  hundred  (100)  inches,  tiie 
plaintiff  and  her  predecessors  in  Interest  ap- 
propriate^ of  the  wfttera  of  said  Tawbead 
creek  the  quantity  name4  and,  as  against 
tile  def^dants,  Is  entitled  to  the  benefldal 
use  of  one  hundred  (100)  inches  of  said  wa- 
ter." Apparently  the  court  was  unable  to 
find  tbat  the  waters  from  the  spring  had 
ever  been  used  for  domestic  or  other  useful 
puzposee,  except  for  power  and  Irrigation 
purposes,  and  we  have  simply  seardied  ttie 
record  in  vain  for  evidraice  to  sustain  the 
finding  that  the  water  was  applied  to  those 
purposes  in  1873.  In  fact,  the  evidence  upon 
this  question  now  under  consideration  is  so 
barren  of  probative  facts  that  we  are  unable 
to  make  a  proper  finding  or  suggest  a  modifi- 
cation of  the  decree  which  would  secure  to 
the  parties  their  rights,  and,  fOr  this  reason, 
the  Judgment  and  order  are  reversed  and  the 
cause  Is  remanded  to  the  district  court,  wldi 
directions  to  grant  a  new  trial. 
Bevened  and  rrananded. 

BRANTLT,  C.  J.,  concurs.  SMITH,  J., 
being  disqualified,  takes  no  part  in  tlie  fore- 
going decision. 


JOHNSON  T.  GALLATIN  VALLET  MH^L- 
INO  GO. 

(Supreme  Court  of  Montana.    Jan.  2,  1909.) 

1.  Account  Statbd  (J  1*)— Nature. 

An  "account  stated"  exists  where  an  ac- 
count is  rendered  by  one  person  to  another, 
■bowing  a  balance  due  from  the  one  to  the  oth- 
er, and  the  balance  is  acknowledged  to  be  due  by 
the  person  against  whom  it  appears,  or  where 
persona  who  have  previonsly  transacted  agree 
upon  the  balance  due  from  one  to  the  other. 

[Ed.  Note.— For  other  cases,  see  Account  Stat- 
ed. Cent.  Dig.  9§  1-3;  Dec.  Dig.  S  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  93-98 ;  vol.  8,  p.  7561.] 

2.  Account  Statbd  ft  8*) — Conclusiveness. 

The  former  rale,  that  the  balance  ascertain- 
ed from  a  statement  of  accounts  is  the  result  of 
so  deliberate  an  act  of  the  parties  as  to  preclude 
an  examinatiott  into  the  Items  for  the  correc- 
tion of  errors  or  mistakes,  has  been  so  far  re- 
laxed that,  while  the  promise  to  pay  the  ascer- 
tained balance  is  in  effect  a  new  promise,  the 
settlement  being  the  consideration,  the  settle- 
ment does  not  create  an  estoppsl,  but  tumisbee 
a  strong  prima  facie  presumption  that  the  re- 
sult is  correct. 

(Ed.  Note.— For  other  cases,  see  Account  Stat- 
ed, Cent  Dig.  H  50,  51 ;  Dec.  Dig.  5  8.*] 

3.  Account  Stated  (S  19*)— Opening  and 
Gobbbctino — Natube  or  Settlement- Bub- 
DKN  or  PBoor. 

The  settlement  of  accounts  is  a  contract, 
and  the  burden  !<<  upon  the  party  seeking  to 


avoid  It  to  open  for  iavestigatlon  the  antecedent 
dealings  between  the  parties,  to  allege  in  his 

E leadings  the  error,  fraud,  or  mistake  on  which 
e  relies,  and  to  establish  it  by  clear  and  satis- 
factory evidence. 

[Ed.  Note.— For  other  cases,  see  Account  Stat- 
ed, Cent  Dig.  g  91 ;  Dec  Dig.  S  19.*] 

4.  Account  Stated  (§  19*)  — Opbnino  and 
Cobbectino  Miotakb— Evidence. 

Evidence  fceW  not  to  show  that  grain  deliv- 
ered to  defendant  by  plaintiff,  which  constituted 
items  In  an  account  stated  between  them,  was 
incorrectly  weighed  by  defendant,  or  that  plain- 
tiff was  not  credited  with  the  foil  amount  deliv- 
ered. 

~  [Ed.  Note.~For  other  cases,  see  Account  Stat- 
ed, CenL  Dig.  (93 :  Dec.  Dig.  |  19.*] 

5.  Account  Stated  (|  11*)'— Ofenxno  ani> 
Cobbectino — Knowledge  or  Alleged  Mis- 
takes AT  Time  of  SErrri.BiCENT. 

If,  at  the  time  of  stating  an  account  and 
making  a  settlement,  a  party  knew  of  an  error, 
mistake,  or  fraud  therein,  or  with  ample  means 
of  knowledm  failed  to  take  advantage  of  such 
knowledge,  ne  cannot  have  the  account  reopen- 
ed, except  upon  proof  of  fraud  or  imposition, 
and  hence  where  plaintiff,  at  the  time  of  deliv- 
ering grain  to  defendant,  discovered  an  alleged 
defect  in  defendant's  scales  by  which  defendant 
received  more  grain  than  the  scalfls  Indicated, 
but  Btill  acquiesced  In  a  settlement  of  bts  ac- 
count with  defendant  stating  a  balance  due  de- 
fendant on  the  basis  of  the  scales  being  cor- 
rect, he  could  not  have  the  account  reopened  to 
correct  the  error,  in  the  absence  <^  a  showing 
that  be  had  been  misled.  - 

[Ed.  Note.— For  other  cases,  see  Account  Stat- 
ed, Cent.  Dig.  If  eZ;  68;  Dea  Dig.  |  11.*] 

Appeal  from  District  Court,  Oallatlii  Coun- 
ty; E.  K.  Cbeadle,  Judge. 

Action  by  Joseph  Johnson  against  the  aa>- 
latln  Valley  Milling  Company.  From  a  judg- 
ment for  plaintiff  and  an  order  denying  a 
new  trial,  defendant  appeals.  Reversed  and 
remanded. 

Hartmau  &  Hartman  and  H.  M.  Stewart, 
for  appellant  Walrath  ft  Patten,  for  re- 
spondent. 

BRANTLT,  C.  J.  In  this  action  the  plain- 
tiff seeks  to  surcharge  an  account  stated  be- 
tween himself  and  defendant  and  to  recover 
an  additional  amount  thereon,  after  payment 
and  discharge  of  the  balance  found,  for  er- 
ror and  mistake  not  known  to  the  plaintiff 
at  the  time  of  the  settlement  and  receipt  of 
payment.  The  transaction  out  of  which  the 
controversy  grew  may  be  stated  briefly  as 
follows:  During  the  year  1906,  the  plaintiff 
entered  Into  a  written  contract  with  the  de-  ■ 
fendant  to  sell  and  deliver  to  it  bis  entli^ 
crop  of  spring  club  wheat  raised  during  that 
year,  except  a  sufficient  amount  retained  for 
seed  for  the  following  year,  at  the  price  of 
cents  per  bushel.  The  plaintiff  began  to 
make  delivery  on  November  5th  and  complet- 
ed it  on  December  5th.  Upon  the  delivery 
of  each  lot  it  was  weighed  by  the  defend- 
ant's agent  in  the  presence  of  plaintiff  or 
his  teamster;  triplicate  scale  tickets  or  re- 
ceipts showing  the  weight  being  made  out, 
one  for  plaintiff,  and  the  others  for  use  by 
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defcDdant  In  keeping  Its  aocoants.  When  the 
last  delivery  was  made,  the  plaintiff  present- 
ed to  the  manager  of  the  defendant  his  re- 
ceipts and  demanded  payment  of  the  amount 
due.  On  comparison  of  these  with  the  cop- 
ies retained  by  the  defendant,  they  agreed 
with  them  In  stating  the  number  of  bushels 
delivered  and  credited  to  the  plaintiff  on 
defendant's  books.  Hie  plaintiff  having  In 
the  meantime  had  advances  of  mon^  and 
merchandise  from  defendant  to  the  amount 
of  $849,  this  amount  was  deducted  from  the 
total  sum  due,  and  plaintiff  received  defend- 
ant's check  for  the  balance  and  receipted  the 
account  In  full.  The  receipts  showed  a  de- 
livery of  2,603^  bushels  In  all,  and,  assum- 
ing the  weights  to  be  correct  the  check, 
which  was  for  $504.82  represented  the  cor- 
rect balance  due.  The  statement  rendered 
and  receipted  At  the  time  la  as  follows : 

Balgrad*,  Hont  Deo.  6,  IMS. 
Mr.  Jm  Johnaoa  Check  No.  2S97 

Voucher  No.  " 

Invoice  Date  DeecrlpUon 

U    01    60     2,608^  bn.  Sp.  Club  62o.  IM63.82 

a  OS 

IMS  oontra  ao.  MM 

Check  m.8t 
Charge  J.  J. 
Correct  D.  R.  F. 

Received  of  GBlIatln  Taltor  HiUlos  Co.  Flv*  hun- 
dred foar  *  SZ-IW  Dollars,  In  fall  parmant  tor 
atwve  aeeoitnL 

Dated  Deo.  E,  IMl  Jo*.  Johnson. 

It  la  alleged  as  the  gronnd  of  the  action : 
That  the  amoant  shown  1^  the  receipts  to 
have  been  delivered  was  Incorrect  and  erro- 
neous, in  that  In  fact  plaintiff  had  actually 
deUvered  M6S,  Instead  of  2,608%,  bushels, 
and  that  therefore  there  was  a  shortage,  to 
the  disadvantage  of  plaintiff,  of  bush- 
els «Tor  in  defendant's  account;  that 
this  error  was  doe  to  the  "defective,  false, 
and  moneons  weighing  of  said  grain  by  de- 
fendant and  its  agents,"  and  resulted  In 
showing  a  balance  of  $50182  due  plaintiff. 
Instead  of  $951.76,  ttie  correct  balance ;  and 
that  the  wror  was  not  dlscorered  by  plain- 
tiff nntll  in  March,  190T,  whereupon  be. 
through  his  attorneys,  pointed  it  out  to  the 
defendant  and  requested  it  to  make  the  coi^ 
rectlon  and  pay  to  plaintiff  the  amount  still 
due,  and  that  the  request  was  denied.  Judg- 
ment Is  demanded  for  $446.94.  Defendant's 
answer  puts  In  Issue  all  the  allegations  of 
the  complaint  as  to  error  or  mistake  by  de- 
fendant In  the  weighing  of  the  varlons  lots 
delivered.  It  then  sets  forth  as  a  special 
affirmative  defense  all  ttie  facts  lowing  the 
sale  and  delivery  as  stated  In  the  complaint, 
and  alleges  that  upon  the  completion  of  the 
delivery  plaintiff  demanded  a  settlement  of 
the  account,  and  that  a  settlement  was  had, 
the  balance  ascertained,  and  payment  made 
thereof;  the  plaintiff  then  and  there,  with 
full  knowledge  of  the  facts  and  of  the  condi- 
tion of  the  account,  receipting  In  full  for 
such  imyment.  The  replication  denies  knowl- 
edge of  the  condltlmiB  ^s  they  actually  exist- 


ed at  tiie  date  of  ttie  settlement  The  conrt 
found:  That  the  gross  amount  of  the  crop 
was  3,710  bushels;  that  plaintiff  delivered 
to  defendant  8,331  bushels,  being  the  gross 
crop  less  the  amount  retained  for  seed,  fixed 
at  267  bushels,  and  112  bushels  deducted  for 
shrinkage  In  weight  from  drying  and  clean- 
ing ;  that  plaintiff  at  the  time  of  the  settle- 
ment, on  December  6.  1906,  was  entitled  to 
credit  for  this  number  of  hnshels  at  52  cents, 
the  contract  price,  making  the  correct  bal- 
ance due  bim.  after  deducting  $849  for  ad- 
vances, $883.90;  that  the  error  in  the  ac- 
count resulting  In  credit  to  the  plaintiff  of 
2,603%,  Instead  of  8,381,  bushels,  was  due 
to  the  "defective,  false,  and  erroneous  weigh- 
ing of  said  grain  by  defendant  and  its 
agents"  dnring  the  time  of  delivery;  Uiat 
at  the  time  of  the  settlement  plalntlif  was 
Ignorant  of  the  facts  and  did  not  discover 
them  until  after  he  had  receipted  the  ac- 
count in  full;  and  that,  as  soon  as  he  did 
discover  the  error,  he  made  demand  upon 
defendant  for  Its  correction,  but  the  request 
was  denied.  Judgment  was  rendered  and 
entered  for  plaintiff  for  the  sum  of  $378.30, 
with  Interest  at  the  1^1  rate  from  Decem- 
ber 5,  1906.  Defendant  has  appealed  from 
the  Judgment  and  an  order  denying  its  mo* 
tlon  for  a  new  trial. 

Counsel  contend  that  the  judgment  and  or- 
der should  be  reversed,  because  tiie  evidence 
Is  Insnffldent  to  snstain  the  findings,  (1)  in 
that  It  does  not  appear  therefrom  that  there 
was  error  or  mistake  In  tbe  weii^ts  shown 
by  defendant's  account,  and  (2>  In  tliat,  even 
If  such  were  the  case.  It  appears  that  tbe 
plaintiff  agreed  to  the  account,  accepted  tbe 
balance  shown  by  it,  and  receipted  for  it 
with  full  knowledge  of  any  error  made  by  de- 
fendant and  at  the  facts  and  circumstances 
upon  which  be  now  rdles  to  establish  his 
right  to  recover. 

A  d^nitlon  of  what  constitutes  an  "ac- 
count stated"  is  not  necessary  to  a  dedsi<Hi 
of  tbe  qpestions  here  presented.  It  Is  al- 
leged 1^  plaintiff,  and  admitted  by  defi- 
ant, that  tbe  result  of  tbe  meeting  between 
them  on  December  6, 1906,  was  an  ascertain- 
ment of  tile  balance  due  from  defeodant  up- 
on a  statement  of  tbelr  accounts  and  Its 
discharge  thereof  by  payment  We  think, 
however,  that  tbe  result  was  an  account 
stated,  within  the  rule  of  tbe  dedslons  <tf 
this  court  in  Martin  v.  Helnse,  Ki  Mtrnt  68, 
77  Pac.  427.  Niqres  v.  Yoimg,  82  Mont  226^ 
79  Pac.  1068,  and  Dorals  v.  Doll.  88  Mont 
814,  88  Pac.  884,  as  well  as  within  tbe  ga>- 
eral  definition,  laid  down  In  1  Gyc,  at  page 
364.  as  follows:  "In  general  twms,  where  an 
account  is  rendered  me  person  to  an- 
other, showing  a  balance  due  from  tbe  (me 
to  the  other,  and  the  indebtedness  tbus  ex- 
pressed admowledged  to  be  due  the 
person  against  whom  the  balance  amwars,  or 
where  parties  having  previous  transactions 
agree  upon  a  definite  balance  as  doe  from 


Digilized  by 


Mont) 


JOHNSON  T.  GALLATIN  VALLEY  MILLING  00.1 


886 


one  to  the  other,  this  will  oonatltote  an  ac- 
count stated." 

Hie  rules  of  law  applicable  to  such  cases 
as  the  [Oesait,  wherein  ons  of  the  parties 
seeks  to  STOld  the  setUement  and  ret^pen  the 
account,  are  simple  and  of  eaey  application. 
The  balance  ascertained  from  a  statement  of 
accomits  was  formerly  held  to  be  the  result 
of  so  deliberate  an  act  by  the  parties  as  to 
preclude  an  examination  into  ths  Itans  for 
the  purpose  of  correcting  errors  or  mistakes; 
but  this  role  has  been  so  far  relaxed  that, 
while  the  promise  to  pay  the  ascertained  bal> 
ance  Is  In  effect  a  new  promise,  the  settle 
meat  being  r^arded  as  the  ccmslderatton  for 
It,  the  settiement  does  not  create  an  eetoj>- 
pel,  but  furnishes  a  strong  prima  fade  pre- 
sumption  that  the  result  is  correct  Martin 
T.  Helnze,  supra;  1  Cyc.  461;  BcOmes  T. 
De  Gamp,  1  Jchm.  (N.  T.)  84,  8  Am.  Dec 
203;  GUlett  T.  OiaTes.  12  N.  M.  368.  78  Pa& 
68;  Ware  Mannli^,  86  Ala.  288,  0  South. 
682;  Crockett  r.  Maddy  Bros.,  67  W.  Ya. 
66,  49  S.  B.  1009;  Langdon  T.  Boan^  Adm'r, 
6  Ala.  518,  41  Am.  Dec.  90;  Hendy  t.  Mandi, 
TS  Oal.  066,  17  Pac.  702;  Butphen  t.  Gnsh- 
man,  86  111.  186.  The  result  however,  Is 
nme  the  less  a  contract  and  the  burden  Is 
cast  upon  the  par^  seeking  to  avoid  it  and 
open  up  to  Investigation  the  antecedent  deal- 
ings between  the  parties  to  allege  In  bis 
pleadings  the  error,  fraud,  or  mistake  on 
which  he  relies,  and  to  estebllsb  It  by  clear 
and  satisfactory  evidenca  In  addition  to 
the  cases  dtM,  the  foUowtog  axe  also  in 
point:  Cban)edelalne  t.  Dedienanx,  4 
Grancb,  306,  2  L.  Bd.  628;  Klanber  t.  Wright 
62  Wis.  SOS,  8  N.  W.  883 ;  Anaerals  t.  Nag^ 
lee,  74  Gal.  60,  15  Pac.  871 ;  Gross  Bank, 
66  Cal.  462.  6  Pac.  94;  LinvlUe  t.  State,  130 
Ind.  210;  29  N.  B.  1129;  Murpby  t.  United 
States,  104  n.  S.  464^  26  L.  Kd.  883;  Rehlll 
T.  McTague.  U4  Pa.  82.  7  Atl.  224,  60  Am. 
Rep.  S41 ;  Gonlhi  t.  Garter,  9S  111.  686.  Un- 
iQss  this  burden  Is  assumed  and  sustained 
by  the  advose  party,  the  settiement  Is  con- 
dnslTft 

In  Chappedelalne  t.  Dechenauz,  supra,  it 
was  said:  "No  practice  could  be  more  dan- 
g«ons  than  that  of  opening  accounts  which 
the  parties  tbenwlves  have  adjusted,  on  sug- 
gestlon  supported  by  doubtful  or  by  only 
pr<Aable  testimony."  In  Klanber  t.  Wright 
the  court  after  stating  that  the  evidence  to 
mrcharge  an  account  should  be  clear  and 
satiflfactoiy,  quoted  with  approval  from  the 
earlier  case  of  Martin  t.  Beckwlth,  4  Wis. 
220,  as  follows:  "Principle  and  public  poll<7 
alike  require  that  when  parties,  after  a  full 
and  fair  opportunity  of  examining  and  de- 
ddlng  upon  their  mutual  accounts,  have  ad- 
Josted  and  settled  them,  the  settlement 
should  be  cmduslve.  Any  other  rule  would 
be  dangerous  and  oppressive,  and  often  work 
the  greatest  Injustice."  In  LlnvUle  v.  State, 
It  was  said:  "The  law  favors  the  settiement 
of  business  transactions  by  the  parties,  and 
when  they  haxc  made  sndi  settiemeota  th^ 


will  be  held  bound  thereby.  In  the  absence  ot 
tnuA,  mistake  or  other  illegality.  A  volun- 
tary settiement  of  accounts  between  parties 
affords  a  presumption  that  all  Items  proper- 
ly diargeable  at  the  time  were  Indnded.  The 
presumption  Is  not  cpndnslve,  but  dear  and 
omvlncing  proof  that  such  iten»  were  unin- 
tentionally omitted  is  necessary  to  sustain 
a  subsequent  dalm  to  recover  them."  In- 
deed, the  rale  has  aivUcatton  to  all  con- 
tracts. The  party  who  claims  that  he  should 
not  be  bound  by  his  engagements  may  not 
avoid  than  accept  uprai  appropriate  allega- 
tions setting  forth  the  facts  Showing  the 
fraud  or  mistake  upon  which  he  rdles,  and 
sni^rting  his  allegations  by  evidence  suffi- 
dently  substantial  and  definite  to  overcome 
the  prima  fade  case  made  against  him  by 
the  admission  that  he  made  the  engagements. 
Power  &  Bra  v.  Turner,  87  Mont  — ,  97 
Pac  900.  I^  at  the  time  of  stetlng  the  ac- 
count and  making  the  settiement,  the  ad- 
▼nse  par^  knew  of  tiie  error,  mistake,  or 
fraud  upon  which  he  relies,  or,  with  ample 
means  of  knowledge  at  band,  he  failed  to 
take  advantage  oC  sndi  means  of  knowledge, 
there  is  still  less  reason  tiiat  the  account 
should  be  reopened,  and  It  will  not  be  pm- 
mltted  exc^t  upon  proof  of  fraud  or  Im- 
position. 1  Cyc.  464;  Gage  v.  Parmelee,  87 
111.  829;  Famam  v.  Brooks,  9  Pick.  (Mass.) 
212;  Swayse  v.  Swayse,  37  N.  J.  Eq.  180. 

Applyli^  these  rules  to  the  evidence  pre- 
sented by  the  record,  we  are  constrained  to 
hold  that  it  does  not  Justify  the  findings  of 
the  district  court.  Counsel  for  respondent 
frankly  steted  during  the  argument  that  they 
did  not  all^  or  insist  that  the  evidence 
established  fraud  on  the  part  of  the  def^d- 
ant  They  rest  thdr  argument  In  snpptnt  of 
the  findings  solely  npon  the  evidence  whldi, 
they  insist,  tends  to  show  Inaccuracy  In  the 
scales  used  by  the  defendants  agent  in 
wdi^ng  the  wheat  as  it  was  delivered. 
The  evidence  on  this  point  is  snbstentially 
the  following:  At  the  time  the  wheat  was 
threshed,  the  machine  measurement  show- 
ed 3,730  bushels.  Out  of  this  the  plaintiff 
weighed  and  retelned  266  >/a  bushels.  Ac- 
cording to  bis  testimony,  the  scales  used  by 
him  In  weighing  this  amount  fell  a  half 
bushel  short  In  a  hundred.  After  taking 
out  266  s/i  bushels  weighed  In  this  way,  he 
ddivered  the  entire  balance  to  defendant 
During  the  deUva7  he  concluded  that  some- 
thing was  wrong  with  the  defendant's  scales, 
because,  judging  from  the  rapidity  at  which 
the  bulk  in  his  bin  in  which  the  wheat  had 
been  put  when  threshed  was  diminishing, 
it  was  not  holding  out  ss  it  should.  In  order 
to  satisfy  himself  that  bis  conjecture  was 
well  founded,  he  took  the  last  lot  to  the 
county  scales  and  bad  It  weighed  there  be- 
fore delivery  to  defendant  and.  by  compari- 
son of  the  weights  thus  obteined  with  those 
shown  by  defendant's  scales,  fotmd  a  dif- 
ference of  1,115  pounds;  the  county  scales 
showing  a  -w^gtA  of  21«8S(^  and  the  CaCvA- 
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anf  8  scales  20,'MO  i>oimds.  The  wel^dng  at 
the  county  scales  was  not  done  by  the  offi- 
cial weigher,  but  by  another  man,  who  was 
left  In  charge  of  tiie  scales  while  the  former 
was  at  dlnnw.  Inhere  Is  no  eridence  that 
this  weighing  was  corsectly  done,  nor  that 
the  man  In  charge  miderstood  the  nse  of 
the  scales.  Shortiy  before  the  trial,  and 
about  one  year  after  tlw  settlement,  one  of 
plalntUTs  witnesses  took  tbe  measurement 
of  the  length  and  breadth  of  plalntlfrs  bin 
and  the  belght  at  which  plaintiff  told  blm 
the  wheat  stood  In  the  bin  when  put  into  It, 
and  calculated  the  cubical  contente  of  the  In- 
cluded space  In  bnshels,  flndiDg  the  contents 
to  be  3,610  bushels.  Ttiere  was  some  eri- 
dence  to  the  ^ect  that  tbe  madiine  measnre- 
ment  referred  to  was  reasonably  accurate. 
PlalQtUr  testified,  in  substance,  that  at  the 
time  of  the  settlement  he  discussed  the  ap- 
parent shortage  with  defendant's  manager 
and  insisted  that  he  was  nearly  1,000  bushels 
short  because  of  the  error  in  defendant's 
weights,  but  that  the  manager  Insisted  that 
such  was  not  the  fact,  and  that.  If  anything 
was  wrong.  It  was  in  the  weights  gotten 
from  the  county  scales.  He  further  stated 
ttut  be  then  made  tbe  settlement  and  re- 
ceipted for  the  balance  found  due  him, 
though  he  well  knew  that  defendant's  scales 
were  wrong,  and  tliat  he  was  getting  pay 
for  nearly  1,000  bushels  less  than  he  was 
entitled  to.  In  explanation,  offered  by  him, 
as  to  why  he  settled  notwithstanding  his 
knowledge  of  this  fact,  he  said:  "I  did  not 
feel  like  taking  any  action  at  that  time." 
There  was  evidence  on  the  part  of  the  de- 
fendant, uncontradicted,  to  the  effect  that 
the  scales  used  by  it  were  of  standard  make, 
were  in  good  order  and  weighed  accurately 
were  tested  frequently  to  see  that  they  were 
in  proper  order,  and  were  used  from  day  to 
day  in  the  conduct  of  its  business. 

It  is  apparent  from  this  evidence,  we 
think,  that  the  plaintiff  failed  to  meet  tbe 
burden  cast  upon  him  by  the  rules  of  law 
applicable.  The  only  evidence  offered  of 
any  substantial  value,  tending  to  show  that 
he  was  not  paid  for  all  the  wheat  actually 
delivered  after  allowing  for  shrinkage,  is  the 
thresher  measurement  The  bin  measure- 
ment is  of  little  value  or  corrotwratlve 
force,  because  It  was  not  based  upon  actual 
measiu%ment  of  the  space  filled  by  tbe 
wheat,  but  upon  the  measurement  of  two  of 
Its  dimensions  and  plaintiff's  recollection, 
after  the  expiration  of  a  year's  time,  of  the 
other.  The  county  scale  weight  of  tbe  last 
lot  delivered  Is  of  no  value  for  purposes  of 
comparison.  Even  If  tbe  weights  of  all  the 
separate  lots  had  been  taken  in  the  same 
way.  In  the  alnence  of  some  evidence  tend- 
ing to  show  that  they  bad  been  correctly  tak- 
en, tbe  court  was  left  to  guess  as  to  whether 
or  not  such  was  tbe  case.  Iliere  was  also 
some  question  as  to  the  cwrectness  of  the 


machine  meamiement,  for  tbe  scale  was 
shown  to  have  been  ont  of  order  on  a  pre- 
TiouB  occasion  to  mch  an  extent  as  to  make 
a  substantial  ovmneasurement,  and  though 
It  appears  to  have  bem  adjusted,  jvt,  even 
so,  owing  to  irregnlaritr  In  the  mnnii^  of 
tbe  machine.  It  would  at  times  give  oro- 
weUrbt  to  a  substantial  degree.  Thm  was 
no  evidence  introduced  tending  to  exclude 
tbe  idea  that  there  were  not  other  caaaes  of 
loss  to  the  plaintiff,  after  making  all  due 
allowance  tar  natural  shrinkage  because  of 
moisture  and  from  cleaning.  Weighing  this 
evidence  against  tbe  evidence  of  the  per- 
sons In  charge  of  defendants  scales,  in  do 
not  think  error  or  mistake  is  made  to  appear 
with  sufficient  deamess  to  Justify  a  nopco- 
Ing  of  the  account;  but,  sasmnlng  that  the 
evidence  Is  sufficient  to  establish  substantial 
error  In  the  weights  furnished  by  defend- 
ant's Bgrait,  the  settlemmt  was  made  and  Ghe 
account  receipted  with  full  knowledge  on 
the  part  of  the  plaintiff  of  all  the  facts  sub- 
mitted at  the  trIaL  There  is  no  evidence 
that  he  was  misled  by  any  statement  made 
as  to  any  of  them  by  any  of  defendant's 
agents.  Under  the  circumstances,  he  shoold 
be  held  to  have  waived  the  claim  which  be 
now  asserts  against  tbe  defendant. 

The  judgment  and  order  denyiog  a  new 
trial  are  reversed,  and  the  cause  remanded, 
with  directions  to  enter  Judgment  for  defend- 
ant 

Reversed  and  remanded. 
HALLOWAT  and  SMITH,  JJ.,  concor. 


STATE  V.  KELLEY  et  al, 
(Supreme  Court  of  Wyoming.    .Tan.  9.  1900.) 

1.  Constitutional  Law  (S  46*)— COBSfirn- 
TiONAL  Question — DsTERiiiNATion. 

Tbe  conBtitutionality  of  a  statute  will  not 
be  passed  on  unless  tbe  decision  is  necessaiy  to 
the  determination  of  tbe  pendins  controversy. 

[Ed.  Note.-— For  other  cases,  see  ConstitutioD- 
al  Law,  Cent.  Dig.  |  43;  Dec.  Dig.  S  46.*] 

2.  CoNSTiTtrrioNAL  Law  (I  46*)— DxTEBicnrA- 
TION  or  Questions. 

Rev.  St.  1899.  p.  10S2,  S  4276.  provides 
that  when  a  constitutional  question  arises  or  is 
pending  in  the  district  court,  the  Judge  may 
cause  it  to  be  sent  to  the  Supreme  Court  for  de- 
cision, and  section  4277  declares  that  when  an 
action  or  proceeding  is  so  reaervpd.  the  district 
court  clerk  shall  transmit  the  original  papeiB, 
and  tlie  matter  shall  then  stand  tor  hearing. 
Held,  that  where  an  information  was  denuifsd 
to,  first  because  tbe  6u!ts  allpfred  did  not  con- 
stitute an  ofTense,  and.  second.  l>ecause  the  stat- 
ute was  unconstitutional,  the  Supreme  Court 
had  no  jurisdiction  to  determine  the  constitu- 
tional question  on  a  case  reserved  In  advance  <tf 
the  determination  of  the  first  ground  of  demur- 
rer, since.  If  that  ground  should  be  sustained, 
tbe  other  would  become  immaterial. 

[Ed.  Note.— For  other  cases,  see  Constitntion- 
al  Law,  Cent.  Dig.  {  43 ;  Dec  Dig.  (  46.*] 

A.  D.  Eeliey  and  the  Kelley  Mercantile 
Company  were  Informed  against  for  tIo- 
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latins  tliA  pare  food  law.  Defendants  de- 
murred to  the  Information,  and  the  case  was 
certified  to  the  Supreme  Court  on  reserved 
anestionB.  Bemanded  for  want  of  juriadlc* 
tlon. 

William  B.  Mallen,  Atty.  Gen.,  for  the 
State.  M.  A.  Kline  and  Dcmzelmann,  Eln- 
kead  A  Hentzer,  for  defendants. 

SCOTT.  J.  An  Informatlou  was  filed  In 
tbe  district  court  of  Laramie  county  charg- 
ing the  defendants,  jointly  with  tbe  commis- 
sion of  a  misdemeanor  as  defined  In  section 
8  of  chaptw  91,  p.  164,  of  the  Session  Laws 
of  1907,  wliich  chapter  is  amendatory  of 
diapter  8^  p.  102,  of  the  Session  Laws  of 
1008,  c^miTiftn^y  known  aa  tbe  "pare  food 
and  drug  lawi,"  and  of  wbicb  section  8  reads 
as  followi:  "Etvery  pmwa  who  shall  sell, 
offer,  OT  expose  for  sale  for  bnman  food,  any 
slaughtered  or  dressed  poultry,  game  birds, 
or  game  animals,  wild  or  domestic  of  any 
docription,  or  fish,  from  wbidi  tbe  entrails, 
croBt,  and  other  objectlonabla  or  offenalTe 
parte  have  not  been  drawn  and  removed  Im- 
mediately after  tbe  same  has  been  killed  or 
slaughtered  for  market,  8tuU  be  guilty  ot  a 
misdemeanor,  and,  ttptm  conrictloa  thereof, 
shall  be  fined  not  less  than  fifty,  nor  more 
than  two  hundred  dollars,  and  in  addition, 
the  oonrt  nuty  in  its  dlscretiott  order  tbe 
confl8cati(m  and  destruction  by  the  Oommla- 
aloner  of  any  ot  all  such  {uroduce  aciA  or 
ofl«ed  for  sale."  Tbe  charging  part  of  tbe 
InfOTmatlfKi  is  as  follows:  "Oomes  now 
Clyde  M.  Watts,  county  and  prosecuting  at- 
torney of  tiie  county  of  Laramie,  in  the  state 
of  VfjomlBg,  and  in  tbe  name  and  1^  the 
anthority  of  tiie  state  of  Wyoming  Informs 
court  and  ^ves  tbe  court  to  onderstaiul 
that  A.  D.  Kell^,  and  Kelley  Mercantile 
■Company,  a  corporation  organized  under  the 
laws  of  the  state  of  Wyomlni^  late  of  the 
county  aforesaid,  on  the  2Sd  day  of  Decem- 
bn,  A.  D.  .190T,  at  tbe  county  of  Laramie, 
in  the  state  of  Wyoming,  did  unlawfully  aeHl, 
ofter  and  expose  for  sale  me  dressed  turkey 
from  whicb  the  entrails,  crops  and  other  ob- 
jectionable and  isBoMve  parts  bad  not  been 
drawn  and  remored;  contrary  to  tbe  form 
of  tbe  Matute  in  sndi  case  made  and  pro- 
vided, and  against  tbe  peace  and  dignity  of 
the  state  of  Wyoming."  The  defendants 
s^wrately  demurred  to  tbe  information.  Tbe 
defendant  Kdley  danurred  upon  tiie  f<dlow- 
Ing  grounds;  "First  That  tbe  facts  stated  in 
the  infiwmatlon  herein  do  not  constitute  an 
offense  punishable  by  tbe  laws  of  the  state 
<tf  Wy(»nlng;  sectmd,  that  no  Intent  1b  al- 
lied in  said  information,  and  proof  of  In- 
tent la  necessary  to  niake  out  tbe  alleged 
<^ranBe  charged;  third,  tbat  the  law  passed 
by  ttie  Ninth  State  Legislature  of  the  state 
€t  Wyoming,  and  approved  Fetenary  20,  A. 
D.  1007,  being  chapter  01,  p.  164,  ot  the  See- 
sion  Laws  of  A.  D.  1007,  and  section  8  of 
said  chapter,  are  unconatltntlonal  under  the 


Constitution  of  the  state  of  Wyoming,  same 
being  In  confilct  with  section  24  of  article 
3  of  said  Odnstitution;  fourth,  that  the  law 
hereinbefore  referred  to  under  which  the  In- 
formation in  this  case  baa  been  filed  is  in 
excess  of  the  powers  ot  the  state  L^slature 
as  limited  by  the  Constitution  of  the  state 
of  Wyoming  and  In  excess  of  section  20  of 
article  7  of  tbe  Constitution  of  the  state  of 
Wyoming;  fifth,  that  chapter  82,  p.  lOi^  ot 
the  Laws  of  1003,  and  said  chapter  01,  p. 
168,  of  the  Laws  of  1907,  are  taxh  in  con- 
travention of  section  6  of  article  1  of  tbe 
Constitution  ot  Teaming,  and  the  fourteenth 
amendment  to  the  Constitution  at  the  United 
States."  The  donurrer  of  tbe  Kelley  Mer- 
cantile Company  is  substantially  the  same^ 
and  contained  tbe  turtlm  ground:  'That 
tills  court  has  no  Jurisdiction  of  said  corpo- 
ration, and  there  la  no  law  ot  statute  by 
which  said  court  can  obtain  jurisdiction  of 
said  d^oidant  corporation  under  a  criminal 
process." 

The  case  is  here  pursuant  to  tbe  order  of 
the  court  wbidi,  omitting  tbe  caption  and 
algnatnre,  is  as  follows^  to  wit: 

"Be  It  reivembered  tbat  now  on  this  20th 
day  of  February,  1008,  the  same  being  a 
regular  day  of  the  Decemt>«  term  in  said 
year  of  the  above-oititied  court  this  cause 
came  on  for  bearing  to  the  court,  on  the  in- 
formation herein  presented,  and  demurrer 
filed  thereto  by  the  defendant,  the  H<niorable 
B.  N.  Matson,  sole  presiding  Judge,  the  plain- 
tiff appearing  by  O.  M.  Watts,  county  and 
prosecuting  attorney,  and  tbe  defendant  ap- 
pearing by  its  attom^ra,  M.  A.  Kline,  and 
Donzelmann.  Klnkead  &  Mentser,  and  tbe 
court,  having  examined  said  Information  and 
the  demurrer  filed  thereto  as  above  stated, 
finds  tbat  there  la  involved  In  and  arises  in 
said  action,  reastm  ot  the  Issues  of  law 
joined  and  formed  tKT  aald  demurrOT,  import- 
ant and  difficult  cmstitutimial  quesUmu,  up- 
on which  tbe  decision  of  tiie  Supreme  Court 
is  desired,  to  wit. 

"(1)  Is  chaptOT  82,  p.  102,  ot  tbe  Laws  of 
1008.  b^g  'An  act  providing  tOT  pure  and 
nnadulterated  foods,  drugs,  drinks  and  U- 
Imninating  oils  and  to  create  the  office  of 
a  State  Ohemlst  and  Assistant  State  Chem- 
ist and  defining  th^  reiqwctive  duties  and 
powers,  and  estabUstalng  their  salaries,  and 
providing  ft>r  the  appointment  of  an  assist- 
ant to  said  State  Chemist  oC  any  Incorporat- 
ed city  and  antborlaing  said  dtles  to  appro- 
priate funds  for  bis  compensatUm,'  commonly 
known  as  tbe  "pure  food  and  drugs  act,'  un- 
ctwstitutlonal  as  containing  more  than  one 
subject  and  both  of  which  ate  embraced  in 
the  titie  thereto? 

"(2)  Does  said  act  contravene  section  S  of 
article  1  of  the  CtmsUtutlon  ot  Wytnnlng, 
and  the  fifth  and  fourteenth  ammdmsmti  to 
the  Constitution  of  tbe  United  Stetss,  botii 
of  which  guarantee  that  no  pexstm  shall  be 
derived  of  Uf^  liberty,  <»  iwopMir  wltliout 
due  process  of  lawf 
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"(3)  Is  said  act  within  the  police  power  of 
the  Legislature  as  authorized  by  the  Coustt- 
tutlon  of  Wyoming,  and  more  particularly  by 
secOon  20  of  article  7  thereof? 

"(4)  Is  chapter  91,  p.  153,  of  the  Laws  of 
1907,  being  'An  act  to  amend  and  re-«nact 
sections  2  and  8  of  article  1;  sections  1  and 
6  of  article  0;  sections  1,  2,  and  6  of  ar- 
ticle 8,  of  chapter  82.  Session  Laws  of  Wy- 
oming of  1903,  being  "An  act  providing  for 
pure  and  unadulterated  foods,  drugs,  drinks 
and  Illuminating  oils,  and  to  create  the  of- 
fice of  State  Chemist,  and  AasIstaDt  State 
Chemist,  and  deflning  their  respective  duties 
and  powers,  establishing  tbeir  salaries,  and 
providing  for  the  appointment  of  an  assist- 
ant to  said  State  Chemist  of  any  Incorporat- 
ed city,  and  authorizing  said  cities  to  appro- 
priate funds  for  his  compensation";  and  re- 
pealing chapter  109,  Session  La^^rs  of  Wyo- 
ming, 1903;  also  prohibiting  the  sale  or  of- 
fering for  sale  of  poultry,  game  and  fish  un- 
der certain  circumstances,  and  prescribing  a 
penalty  therefor;  authorizing  the  Dairy,  Food 
and  Oil  Commissioner  to  confiscate  condemn- 
ed goods;  and  prohibiting  Interference  with 
the  Dairy,  Food  and  Oil  Commissioner  in 
the  discharge  of  his  duties' — unconstitution- 
al for  the  reason  that  It  contains  more  than 
one  subject  both  of  which  are  expressed  in 
Its  title,  in  contravention  of  section  24  of 
article  3  of  the  Constitution  of  Wytrolng. 

"(6)  Does  said  latter  act,  and  especially 
section  8  thereof,  contravene  section  6  of 
article  1  of  the  Constitution  of  Wyoming,  as 
well  as  the  fifth  aud  fourteenth  amendments 
to  the  Constitution  of  the  United  States? 

"(6)  There  being  no  declaration  or  finding 
In  said  act  or  In  the  statutes  of  Wyoming 
that  dressed  poultry  from  which  the  entrails 
and  crops  have  not  been  drawn  immediately 
after  the  same  have  been  killed  are  not  suit- 
able for  human  food,  is  it  wlthlu  the  con- 
stitutional power  of  the  Legislature  to  make 
criminal  the  selling  or  exposing  for  sale 
'dressed  turkeys  from  which  the  entrails, 
crops  and  other  objectionable  parts  had  not 
been  drawn  and  removed'? 

"(7)  Is  section  8  of  said  act  constitutional 
as  applied  to  dressed  turkeys  sold  or  exposed 
for  sale  without  having  had  their  crops  and 
entrails  removed  immediately  after  they  were 
kUled?  Is  it  within  the  police  power  of  the 
Legislature  as  conferred  by  section  20  of  ar- 
ticle 7  of  the  Constitution  of  Wyoming? 

"(8)  Is  there  any  process  In  this  state  by 
which  Jurisdiction  of  a  corporation  can  be 
acquired  in  a  crtmlnal  proceeding,  and,  more 
particularly,  can  a  corporation  be  convicted 
of  the  crime  charged  in  said  indictment  un- 
der the  provisions  upon  which  said  indict- 
ment Is  predicated  as  hereinbefore  set  forth? 

"Therefore,  upon  the  court's  own  motion, 
the  ruling  of  this  court  on  said  questions  Is 
reserved  until  the  dedsion  of  the  Supreme 
Court  may  be  had  thereon.  In  the  manner 
and  form  as  provided  in  chapter  14,  p.  1082, 
of  the  Revised  Statutes  of  Wyoming  of  1899,  | 


as  amended  by  chapter  72,  p.  78,  of  the  Laws 
of  1903,  and  it  la  hereby  ordered  that  said 
cause,  together  with  all  the  papers  filed 
therein,  Including  said  Information  and  de- 
murrer aforesaid,  and  the  said  Important 
aud  difficult  constitutional  questions  as  above 
set  forth,  be  certified  by  the  clerk  of  this 
court  to  the  Supreme  Court  of  the  state  of 
Wyoming,  fOr  Its  decision  thereon,  as  provid- 
ed by  law." 

It  is  urged  by  the  Attorn^  General  that 
no  constitutional  question  upon  the  case  peaA- 
ing  Is  presented  by  the  record,  and  that  for 
this  reason  this  court  has  not  Jarlsdlctlon  to 
decide  the  questions  prt^nnded.  The  Juris- 
diction of  this  court  Is  defined  by  section  2; 
art  5,  of  the  Constitution.  It  is  essentially 
a  court  of  review  with  reference  to  cases 
where  original  Jurisdiction  la  lodged  exclu- 
sively iu  a  lower  court,  and  in  that  sense  Its 
Jurisdiction  is  limited  and  ought  not  to  be 
extended  beyond  the  limits  prescribed.  The 
section  provides  that:  "The  Supreme  Court 
shall  have  general  appellate  jurisdiction  co- 
extensive with  the  state.  In  t>otb  civil  and 
criminal  causes,  and  shall  have  a  general 
superintending  control  over  all  inferior  courts, 
under  such  rules  and  regulations  as  may  be 
prescribed  by  law."  Under  the  latter  clause 
this  court  has  declined,  under  a  statute  which 
authorized  the  reservation  to  this  court  for 
its  decision  of  important  and  difficult  ques- 
tions which  arose  In  an  action  or  proceeding 
pending  before  the  district  court,  to  Miter 
tain  Jurisdiction  to  determine  such  questions 
unless  they  in  fact  arise  and  their  decision 
Is  necessary  In  the  action  or  proceeding.  In 
Stoll  V.  Board  of  County  Commissioners,  ft 
Wyo.  231,  237,  44  Fac.  &S,  59,  this  court  said: 
"If  the  question  propounded  does  not  arise 
^  the  action  or  proceeding,  we  are  not  re- 
quired in  a  reserved  case  to  express  our  Judg- 
ment thereon,  and  for  obvious  reasws  should 
hesitate  to  do  so."  Under  the  same  statute 
this  court  held.  In  State  ex  rel.  Perkins  v. 
Board  of  County  Commlsslouera,  7  Wyo.  161. 
51  Pac.  204,  that  it  would  not  decide  ques- 
tions reserved  for  its  decision  that  are  merely 
hypothetical  in  character.  The  section  un- 
der which  those  cases  arose  (section  4276,  p. 
1082,  Rev.  St  1899)  has  since  their  decision 
been  amended  (ctiapter  72,  p.  78,  Sess.  Laws 
1903)  so  as  to  limit  the  questions  that  may 
be  reserved  to  this  court  fw  its  decision  to 
constitutional  questions  alone,  so  that  the 
section  now  reads  as  follows:  "Sec.  4276. 
When  an  Important  and  difficult  constitatlon- 
al  question  arises  in  an  action  or  proceeding, 
pending  before  the  district  court  in  any  coun- 
ty of  this  state,  the  Judge  of  said  court  may, 
on  motion  of  either  party,  or  upon  hia  own 
motion,  cause  the  same  to  be  reserved  and 
sent  to  the  Supreme  Court  for  its  decision. 
Provided,  that  all  cases  pending  when  this 
act  shall  take  effect  in  which  other  than  coo- 
stltutlonal  questions  shall  have  been  hereto- 
fore reserved  for  the  dedslon  Oif  the  Stquraw 
Cbort  aball  tw  conducted  to  a  decirtcwi  of  waA 
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quesUoiiB  In  said  Supreme  Court  in  all  re- 
spects as  now  provided  by  law."  Section 
4Sr77,  Her.  St  1899,  la  as  folIowB:  "Sec.  4277. 
When  an  action  or  proceeding  Is  reserved  to 
the  Snprone  Court  as  provided  in  section 
four  thousand  two  hundred  and  serenty-slx 
the  cleric  of  the  district  court  shall  transmit 
the  original  papers  in  the  case,  InvolTlng  the 
questions  reeerred,  to  the  clerk  of  the  Su- 
preme Court,  who  shall  place  the  same  on 
file,  and  the  matter  shall  then  stand  for  hear- 
ing at  the  next  term  of  the  Supreme  Court 
upon  such  papers:  Provided,  that  the  Su- 
preme Court  may  make  rules  of  procedure 
as  they  may  deem  proper  for  the  speedy  hear- 
ing of  the  same."  We  think  the  rules  laid 
down  In  the  StoU  and  Perkins  Cases,  supra, 
to  the  effect  that  the  question  must  arise  in 
the  action  before  this  court  should  act  upon 
a  reserved  question,  though  neither  of  tbose 
cases  Involved  a  constituttonal  question,  Is 
equally  applicable  to  the  reservation  of  a  con- 
stitutional question  to  this  court  for  its  de- 
cision. It  Is  the  same  in  principle.  The  ques- 
tion or  questions  when  so  reserved  must,  un- 
der section  4277,  supra,  be  heard  in  this  court 
upon  the  original  papers.  Those  papers  most 
not  only  be  the  original  papers  In  the  case, 
but  th^  must  also  Involve  the  questions  re- 
served. The  certificate  of  the  judge  Is  not 
alone  sufficient,  but  the  other  original  papers 
are  also  necessary  for  this  court  to  act  In  the 
matter,  and  It  is  upon  them  that  this  court 
hears  the  matter.  In  Stoll  v.  Board  of  Coun- 
ty Oommissioners,  supra,  this  court  declined 
to  answer  a  reserved  question  upon  demurrer 
to  a  petition  on  the  ground  that  Ita  decision 
was  not  material  to  the  conslderatlGn  and 
disposition  of  the  demurrer. 

In  the  case  before  us  the  first  two  grounds 
of  demurrer  are  the  only  ones  which  are  au- 
thorized by  statute.  The  other  so-called 
grounds  of  d^urrer  might  be  covered  by 
and  Included  under  the  first  ground.  They 
are  argumentative  statements  going  to  and 
questioning  the  validity  of,tbe  statute  under 
which  the  prosecution  was  instituted.  The 
second  ground  of  demurrer  relates  only  to 
the  form  of  the  information,  and  neither  It 
nor  the  eighth  ground  of  demurrer  of  the 
defendant  the  Kelley  Mercantile  Company  In- 
TolTes  a  constitutional  question.  The  deci- 
sion of  the  first  ground  of  demurrer  may  or 
may  not  involve  the  constitutionality  of  the 
statute.  This  court  is  precluded  from  deter- 
mining that  question  in  the  first  instance. 
The  certificate  of  the  trial  Judge  Is  not  con- 
elnslve  on  that  question.  The  demurrer  is 
twofold;  It  challenges  the  sufficiency  of  the 
facts  alleged  to  constitute  an  offense  within 
the  proTlslons  of  the  statute,  and  furthw 
that  the  statute  Is  unconstitutional.  The  for- 
mer question  cannot  be  determined  by  this 
court  in  the  first  instance,  and  the  constitn- 
tlonallty  of  the  statute  does  not  arise  upon 
the  record  until  the  anffletency  of  the  Infor* 


matlon  upon  other  grounds  has  been  deter- 
mined. It  is  a  uniform  rule  that  courts  do 
not  pass  upon  the  constitutionality  of  a  stat- 
ute unless  the  necessity  therefor  in  the  case 
pending  clearly  appears  (Cooley,  Const  Lim. 
S  163),  and  no  other  constitutional  question  Is 
here  sought  to  be  presented.  The  decision 
of  the  constitutional  question  must  be  neces- 
sary to  a  decision  of  the  pending  case.  It 
cannot  be  said  that  this  court  should  decide 
the  constitutionality  of  the  statute  because  it 
might  become  necessary  to  a  decision  of  the 
pending  case  when,  after  snch  decision,  the 
lower  court  upon  consideration  might  be  of 
the  opinion  that  the  demurrer  should  be  sus- 
tained upon  other  grounds  which  defendants 
in  their  brief  insist  upon  the  right  to  present 
for  the  ruling  of  that  court  The  question 
here  presented  in  that  event  would  be  prac- 
tically a  moot  question.  We  are  of  the  opin- 
ion that  a  constitutional  question  should  be 
shown  by  the  record  to  hare  been  fairly  pre- 
sented to  the  court  below,  and  that  its  de- 
cision is  necessary  upon  the  pending  case, 
and  that,  unless  these  facts  appear  by  the  rec- 
ord, this  court  ought  not  and  Is  not  required 
to  express  its  Judgment  thereon.  It  does  not 
from  the  original  papers  here  returned  ap- 
pear that  a  question  upon  the  constitutional- 
ity of  the  statute  has  arisen,  the  decision  of 
which  has  become  necessary  to  the  determina- 
tion of  the  case,  nor  is  this  court  in  a  posi- 
tion to  say  that  such  question  will  arise. 

For  these  reasons  we  are  of  the  opinion 
that  it  would  be  not  only  Improper  to  decide 
the  constitutional  question  sought  to  be  pre- 
sented on  the  brief  and  the  reserved  ques- 
tions, but  that  this  court  Is  without  Jurisdic- 
tion to  do  BO  until  It  shall  plainly  appear  that 
such  decision  is  necessary  to  the  disposition 
of  the  demurrer. 

We  therefore  direct  the  return  of  this  case 
to  the  district  court  of  Laramie  coon^  with 
said  questions  unanswered. 

POTTBR»  0.  J.,  and  BEARD,  J.,  concur. 


DIMOND  BROS.  v.  BECKWITH,  QUINN  & 
CO. 

(Snpreme  Court  of  Wyoming.    Jaq.  9.  1909.) 

1.  APPEAL  AKD  Ebrob  (S  547*)— Bnx  or  Ex- 
ceptions—NECEssrrr. 

Alleged  errors  in  the  admission  snd  exclu- 
sion of  evidence,  and  alleged  prejudicial  remarks 
of  the  trial  Judge,  cannot  be  reviewed  od  a  writ 
of  error  without  a  bill  of  exceptions  contaloing 
the  evidence,  the  remarks  of  the  court,  and  the 
exceptions  taken  thereto. 

rsid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  2131 ;  Dec.  Dig.  |  547.*] 

2.  Appeal  and  Bbbob  ({  233*)— Objbotions— 
NECEssrrr. 

Timely  objections  moat  be  made  and  excep- 
tions taken  to  the  refusal  of  the  court  to  give 
certain  instmctions  to  entitle  a  party  to  m  re- 
view thereof  on  a  writ  of  error. 

[Ed.  Note^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  1618;  Dec.  Dig.  |  26S.*] 
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Error  to  District  Court,  Sweetwater  Ooim- 
ty;  David  B.  Craig,  Jud^. 

Action  b7  Beckwitb,  Qulnn  &  Co.,  a  cor^ 
poration,  agraltiBt  Diniond  Broa.,  a  copart- 
nership. Judgment  for  plaintiff,  and  defend- 
ants bring  error.  Dismissed. 

J.  H.  ItTckman,  for  plaintiffB  In  error.  B. 
M.  Ausherman,  for  defendant  In  error. 

BEARD,  3.  Thia  action  was  brought  by 
the  defendant  In  error  against  the  plalnttfls 
In  error  to  recover  damages  for  an  alleged 
trespass  upon  real  estate.  The  cause  was 
tried  to  a  Jury,  resulting  In  a  verdict  lu  fav- 
or of  the  plaintiff  below,  and  Judgment  was 
entered  upon  the  verdict,  and  the  defendants 
below,  plaintiffs  in  error,  bring  error. 

The  defendant  in  error  has  filed  a  motion 
to  dismiss  the  proceedings  in  error,  for  the 
reason  that  there  1b  no  bill  of  exceptions 
filed  in  the  case  that  raises  any  question  of 
error  that  can  be  considered  under  the  law 
by  tills  court  The  greater  portion  of  the 
brief  of  counsel  for  plaintiff  In  error  Is  de- 
voted-to  the  argument  of  alleged  errors  of 
the  district  court  In  its  rulings  on  the  admis- 
sion and  exclusion  of  evidence,  and  alleged 
prejudicial  remarks  of  the  trial  Judge;  but. 
as  there  Is  uo  bill  of  exceptions  In  the  rec- 
ord containing  either  the  evidence  or  such 
remarks  or  any  exceptions,  there  is  nothing 
that  can  be  considered  here  in  that  respect 

It  Is  also  urged  that  the  court  erred  In 
refusing  certain  Instructlous  requested  by 
pliilntlffs  In  eiTor,  and  especially  tn  refusing 
to  Instruct  the  Jury  to  make  special  findings 
of  fact  We  have  searched  the  record,  but 
have  been  unable  to  find  therein  any  excep- 
tion by  the  plaintiffs  In  error  to  the  refusal 
of  the  court  to  so  Instruct  It  Is  too  well 
settled  to  admit  of  argument  that  timely  ob- 
jections must  be  made  and  exceptions  reserv- 
ed to  the  rulings  of  the  district  court  to  en- 
title a  party  to  a  review  of  such  rulings  In 
this  court  on  error. 

N'o  exceptions  having  been  preserved  In  the 
record,  there  is  nothing  for  this  court  to 
consider,  and  the  motion  to  dismiss  the  pro- 
ceedings In  error  will  be  sustained. 

Dismissed. 

POTTBR,  C  J.,  and  SCOTT,  J.,  ooncar. 


CAVBTT  V.  TERRITORY. 

(Criminal  Court  of  Appeals  of  Oklahoma.  Dec. 
23,  1908.) 

1.  Gband  Jubt  (8  12*)— StnocoiTina  Tales- 
hen— Cohhon  Law. 

It  was  not  error,  at  the  time  this  case  was 
tried  in  the  court  below,  to  summon  a  grand 
JuiT  bv  means  of  an  open  venire  issued  to  ^e 
Unitea  States  marshal  of  the  county  to  summon 
a  {trand  jory  from  the  body  of  the  connty,  when 
the  names  were  exhausted  from  the  regular  jury 
box  of  the  county. 

[Ed.  Note.— For  other  cases,  see  Grand  Jury, 
Dec.  Dig.  {  12.*] 


2.  Gband  Jtmr  (S  12*) — S moioiriHO  Tax.bb- 

3CEN— Common  IIaw. 

The  district  courts  of  the  territory  of  Okla- 
homa possessed  common-law  JuriBdictlon,  and 
had  the  power  to  invoke  the  common-law  meth- 
od of  summoning  grand  Juries,  when  the  list  of 
names  selected  as  juEon  for  tarn  county  were  ex- 
hausted, and  the  jury  box  was  empty. 

[Ed.  Note.— For  other  cases;  see  Grand  Jazy, 
Dec  Dig.  i  12.*] 

(Syllabus  by  the  Court) 

Error  ftvm  District  Court,  Pottawatomie 
County;  B.  F.  Burwell.  Judge. 

S.  C.  Cavett  was  convicted  of  manalao^ter 
In  the  second  d^ree,  and  be  twlnga  mta. 
Affirmed. 

The  accused  was  by  the  grand  Jury  of  Pot- 
tawatomie county,  Okl.,  at  the  September, 
1904,  term  of  the  district  conrt  of  said  coun- 
ty, Indicted  for  the  crime  of  murder.  Vpon 
being  arhilgned,  be  aAed  tor  and  was  given 
time  in  which  to  plead  to  said  indictment 
On  the  4th  day  of  October,  190i  he  filed  in 
said  court  a  general  demurrer  to  the  suffl- 
clencjr  of  the  Indlctmoit  HiIb  denntner 
was  overruled,  to  which  mUng  the  accused 
duly  excepted,  and  on  the  same  day  filed  in 
said  conrt  his  moticoi  to  qnaab  and  set  uide 
the  indictment  for  llie  following  reasons: 
"First.  Because  said  Indictment  was  not 
found.  Indorsed,  preeented,  and  filed  as  pre- 
scribed by  the  statutes  in  such  case  made 
and  provided.  Second.  Becanse  tha  grand 
Jury  which  found  and  presented  said  Indict- 
ment was  not  drawn  and  Impaneled  as  pro- 
vided law." 

The  motion  to  quash  and  set  aside  the  in- 
dictment was  heard  upon  a  statement  of 
facts,  agreed  to  by  counsel  A>r  both  the  ac- 
cused and  the  territory,  which  agreemoit  Is 
In  the  words  following,  to  wit:  "It  Is  hereby 
agreed  by  the  attorneys  for  the  terrltray  uid 
the  defendant,  S.  C.  Cavett,  on  trial  for  mur- 
der, on  the  hearing  of  the  motion  of  the  de- 
fendant to  set  aside  the  Indictment,  that  ttie 
court  may  decide  this  motion  npou  the  fol- 
lowing statement  of  facts:  That  the  grand 
Jury  that  returned  the  Indictment  In  thIa  case 
was  summoned  by  the  deputy  marshal  on  an 
open  venire,  the  names  of  the  Jurors,  at  the 
date  of  the  summcMiing  of  this  Jury,  having 
been  exhausted  from  the  Jury  box;  that 
among  the  names  of  Jurors  returned  Irr  said 
deputy  marshal  was  the  name  of  J.  R.  Prlng. 
who  was  excused  from  Jury  service — from 
sitting  on  that  Jury— by  the  court  without  as- 
signing any  reason  therefor,  which  was  placed 
upon  the  record."  There  appears  In  the  rec- 
ord, following  said  stipulation,  this  statraneot 
by  the  conrt  below:  "I  will  state  to  counsel 
Uiat,  in  the  event  the  record  is  made  out  In 
this  case,  the  court  will  formulate  a  state- 
ment &nd  give  the  reasons  why  this  Juror 
was  excused."  Said  last-named  motion  was 
also  overmled,  to  irtiich  ruling  the  accused 
duly  excited,  and  tbenniKm  entered  his  ^ea 
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of  not  guilty.  Thereafter,  on  the  5th  day  of 
July,  1905,  pnt  upon  bis  trial  upon  said  In- 
dictment, the  accused  was  convicted  of  the 
crime  of  manslaughter  In  the  second  degree, 
and  In  due  time  filed  his  motion  to  set  aside 
the  verdict  and  grant  him  a  new  trial,  for 
the  following  reasons:  (1)  Because  the  ver- 
dict was  contrary  to  the  evldrace;  (2)  be- 
cause the  verdict  was  contrary  to  the  law ; 
(3)  because  the  court  misdirected  the  Jury  In 
matters  of  law  occurring  during  the  trial ; 
and  (4)  because  the  court  erred  In  the  ded- 
slmi  of  qneatlonB  of  law  arising  during  the 
course  of  the  trial.  Said  motion  was  over- 
ruled, to  which  ruling  the  accused  duly  ex- 
cepted, and  filed  his  further  motion  to  set 
aside  the  rerdlct  against  him  and  arrest  the 
Judgmoit  therein,  for  the  reason :  "The 
grand  jury  which  found  and  presented  said 
indictment  was  not  constituted  In  manner  re- 
(toired  by  law,  and  was  illegally  coi»tltuted 
and  without  authority  or  Jurisdiction  to  find 
and  preaoit  said  Indictment.**  Both  of  said 
motions  being  overruled,  to  which  rulings  the 
accused  duly  excepted.  Thereupcfu  the  court, 
euterlDg  Judgment  upon  said  verdict,  sen- 
tenced the  accused  to  be  imprisoned  in  the 
territorial  penitentiary  at  Lansing,  state  of 
Kansas,  for  n  term  of  three  years. 

Roy  Hoffman,  J.  B.  A.  Robertson,  and  S. 
A.  Cordell,  for  plalntifT  In  error.  Charles 
West,  Atty.  Gen.,  and  W.  C.  Beeves,  Asst. 
Atty.  Oen.,  for  the  Territory. 

BAKER,  J.  (after  stating  the  facts  as 
Above).  Complete  and  Instructive  briefs  were 
filed  on  both  sides  In  this  case.  The  accused 
urges  the  following  assignments  of  error: 
First,  the  court  erred  in  overruling  motion 
for  new  trial ;  second,  In  overruling  motion 
In  arrest  of  Judgment ;  third,  In  giving  erron- 
eous and  misleading  instructions  to  the  Jury ; 
fourth,  In  overruling  demurrer  to  the  Indict- 
ment; fifth,  In  not  sustaining  the  motion  to 
quash  and  set  aside  the  Indictment;  sixth. 
In  admitting  evidence  on  the  part  of  the  ter- 
ritory which  is  incompetent.  Irrelevant,  im- 
material, and  prejudicial  to  the  rights  and 
interests  of  the  accused ;  seventh,  in  refus- 
ing and  ruling  out  competent  legal  evidence 
offered  by  the  accused ;  eighth.  In  misdirect- 
ing the  jury  on  questions  of  law ;  and,  ninth, 
.in  ruling  on  questions  of  evidence  at  the  trial 
— all  of  which  errors  were  excepted  to  by  the 
accused  at  the  time. 

Taking  up  the  assignments  of  error  stated 
in  the  brief  of  the  accused,  we  are  confront- 
ed, first,  with  the  proposition:  Was  the 
grand  jury  that  found  the  Indictment  against 
the  accused  legally  constituted  and  Impan- 
eled? It  Is  urged  by  the  accused  that  It  was 
error  for  the  court  to  direct  a  deputy  sheriff, 
by  means  of  an  open  venire,  to  summon  a 
grand  jury  for  said  court  from  the  body  of 
the  county,  notwithstanding  the  names  consti- 
tuting the  r^rularly  selected  Jurors  to  act  as 
grand  oad  petit  Jurors  for  said  county  for 


said  term  had  become  exhausted,  and  the 
jury  box  of  said  county  was  empty,  and  urge 
with  mu(^  apparent  confidence  that  said 
grand  jury  should  have  been  selected  In  all 
respects  as  required  by  the  then  existing  Jury 
statutes  of  the  territory  of  Oklahoma,  and 
that  any  deviation  from  said  statutes  In  the 
manner  of  selecting  a  grand  Jury  would  be 
prejudicial  error  and  entitle  the  accused  to 
a  new  trial.  We  liave  carefully  read  all  the 
statutes  cited  by  the  accused,  as  well  as  sec- 
tions 4200  and  6151,  W1I8(hi*b  Ber.  &  Ann. 
St.  OkL  1908,  which  provide: 

**See.  4200.  The  common  Unr,  as  modified 
by  constitutional  and  statutory  law,  Judicial 
dedshms  and  the  condltitniB  and  wants  of  tike 
people,  shall  remain  in  force  in  aid  of  the 
general  statutes  of  Oklahoma.  •  •  •  •* 

"Sec.  5151.  The  procedure,  practice  and 
pleadings  In  the  district  courts  of  this  terri- 
tory, in  criminal  nature,  not  spedflcally  pro- 
vided for  In  this  diapter,  shall  be  In  accord- 
ance with  the  procedure,  practice  and  plead- 
ings of  the  common  law,  and  assimilated  as 
near  as  may  be  with  the  procedure,  practice 
and  pleadings  of  the  United  States  or  federal 
side  of  said  court" 

The  record  In  this  case  shows  that,  when 
the  district  court  of  Pottawatomie  county 
reached  the  case  at  bar,  the  names  of  Jurors 
provided  under  the  various  statutes  of  said 
territory  had  become  exhausted,  and  the 
Jiiry  box  of  said  county  was  empty.  It  la 
urged  by  the  acaised  that  the  statutes  per- 
taining to  the  selection  of  names  for  Jurors 
of  sold  county  should  have  been  enforced. 
In  the  light  of  section  4200,  above  quoted, 
and  the  decisions  of  the  Supreme  Court  of 
the  territory  of  Oklahoma,  and  the  authori- 
ties hereinafter  cited,  this  court  thinks  it  was 
unnecessary  to  do  so,  and  that  the  common- 
law  method  of  selecting  a  Jury  could  I^ally 
be  resorted  to,  and  that  It  was  not  error  in 
this  case  to  summon  the  grand  jury  by  means 
of  an  open  venire  from  the  body  of  the  coun- 
ty, that  the  grand  jury  in  this  case  was  In 
all  respects  a  legal  one,  and  the  rights  and 
Interests  of  the  accused  in  no  way  injuri- 
ously or  prejudicially  affected.  The  Supreme 
Court  of  Oklahoma  Territory,  In  the  case  of 
Goodson  V.  United  States,  7  Okl.  146,  54 
Pac.  423,  432,  held:  "Our  district  courts  are 
courts  of  common-law  jurisdiction,  and  under 
the  foregoing  statotory  provlidons  (sections 
4200  and  5151,  Wilson's  Rev.  &  Ann.  St 
1003)  may  resort  to  the  common  law  In  any 
matter  of  practice  where  the  statutory  meth- 
od of  procedure  Is  Inapplicable,  or  in  any  cose 
where  spedflc  provision  Is  not  made  for 
the  practice  by  the  statutes."  The  above 
rule  has  been  followed  and  apiwoved  by  the 
court  In  the  following  later  case:  Smith  et 
al.  V.  Territory  of  Oklahoma,  14  OkL  618,  79 
Pac.  214.  In  this  case  the  court  say:  "The 
district  courts  of  Oklahoma  possess  common- 
law  Jurisdiction,  and  these  courts  have  the 
power  and  autliorlty  to  InvtAe  the  common- 
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law  method  of  sammnilng  a  grand  jury 
wben  no  otber  proTlalon  1b  made  by  statute, 
or  vhea  the  provision  so  made  Is  Inade- 
quate." 

It  Is  ably  contended  counsel  for  the 
accused  that  the  district  comts  of  the  terri- 
tory of  Oklahoma  are  tbe  creatures  of  stat- 
ute^ and  have  no  Jurisdiction  except  that 
which  Is  specifically  granted  them  by  the 
statute,  and  that  said  court  could  do  no  legal 
act  except  In  compliance  with  the  statutes. 
This  Is  not  the  view  taken  tba  Supreme 
Court  of  the  territory  of  Oklahoma,  nor  la 
It  BO  held  by  the  Supreme  Court  of  the  Unit 
ed  States.  We  find  a  very  well-eonsldered 
and  ably  decided  case  practically  on  "all- 
fours"  with  the  case  at  bar  in  Glawson  t. 
United  States,  114  U.  8.  47T,  6  Sup.  Ot  940^ 
29  L.  Ed.  179  (a  Utah  case).  The  examina- 
tion of  tUs.  case  discloses  the  fact  that  un- 
der section  4  of  the  act  of  Congress  dated 
June  23,  1874  (chapter  469,  18  Stat  254), 
which  relates  to  courts  and  Judicial  officers 
in  the  territory  of  Utoh,  which  statute  pro- 
Tides  for  the  selection  of  a  Jury,  is  very 
much  like  the  provisions  of  the  statutes  In 
fOTce  In  Oklahoma  Territory  at  the  time 
this  case  was  tried  below.  The  court  In  tlUa 
case  held,  on  the  trial  of  an  indictment,  the 
names  in  the  Jury  box  of  200  Jurors,  proTid* 
ed  for  by  said  act,  being  exhausted  when 
the  Jury  to  try  this  case  was  being  impanel' 
ed,  that  the  district  court  legally  issued^ an 
open  venire  to  the  United  States  marshal  of 
the  territory,  to  summon  Jurors  from  the 
body  of  the  Judicial  district,  and  the  Jury 
was  composed  of  persons  thus  summoned. 
The  syllabus  of  the  case  reads:  "In  the  trial 
of  an  indictment,  If  the  names  In  the  Jury 
box  of  200  Jurors  provided  for  by  statutes  are 
exhausted  when  the  Jury  is  only  partly  im- 
paneled, the  district  coiirt  may  issue  a  venire 
to  the  United  States  marshal  for  the  terri- 
tory to  summon  jurors  from  the  body  of  the 
Judicial  district,  and  the  Jury  may  be  com- 
pleted from  persons  thus  summoned."  Mr. 
Justice  Blatchford,  speaking  for  the  court, 
says:  "It  is  assigned  for  error  that  the  petit 
Jury  was  illegally  constituted,  In  that  the 
court  had  no  right  to  summon  petit  Jurors  on 
an  open  venire.  The  argument  Is:  That  the 
provisions  of  section  4  of  the  act  of  June 
23,  1874,  are,  on  their  face,  exclusive;  that 
the  method  prescribed  by  that  section  for 
obtaining  Jurors  is  the  only  one  that  can  be 
employed;  that  only  the  probate  Judge  and 
the  clerk  of  the  court  can  select  the  Jurors 
and  make  the  Jury  list;  that  the  grand  and 
petit  JunHTB  for  a  term  must  be  drawn  by 
the  marshal  from  a  box  containing  names  of 
persons  thus  selected,  and  constitute  the 
regular  grand  and  petit  juries  for  the  term; 
that  If,  during  the  term,  any  additional  grand 
or  petit  jurors  are  necessary,  they  must  be 
drawn  by  the  marshal  In  open  court  from 
the  same  box;  and  that  if  the  200  uames  are 
all  drawn  out,  for  grand  or  petit  Jurors,  at 
any  time  during  the  year,  there  can  be  no 


man  indictments  found  or  any  more  civil  or 
criminal  Jury  trials  had  in  the  court  of  the 
district  for  the  rest  at  the  year  became  it 
Is  provided  In  section  4  tiiat  the  Jurors  drawn 
from  the  box  shall  be  Jurors  cmly  for  the 
term,  of  whldi  th«e  are  tour  In  the  year; 
and  that  the  names  drawn  Shall  not  be  again 
placed  in  the  box  until  a  new  Jury  Hat  la 
made,  which  ia  to  be  done  annually  in  Jan- 
uary." Further  commenting  in  the  tqdnion, 
the  learned  Justice  says:  "But  the  act  does 
not  directly  or  by  Implication  at  Intendment 
exclude  the  use  of  an  0|pen  venire  when  the 
200  names  are  exhanstfiicl  during  the  year. 
*  *  *  There  is  no  doubt  that  Jurors  must 
be  drawn  from  tlie  20Q.  names,  or  those  of 
them  remaining  in  the  Uok,  so  loi^  as  any  re- 
main; but  the  question  Is:  What  Is  to  be 
d<»ie  when  those  names'  are  exhausted,  if 
there  Is  no  method  tliat  can  be  resorted  to 
to  obtain  jurors?^  See  1  Chit  Crim.  Law, 
518;  2  Hate,  P.  a  265,  266;  United  States 
V.  Hill,  1  Brock.  156,  Fed.  Cas.  No.  15,364; 
Mackey  v.  People,  2  Colo.  13;  Stone  v.  Peo- 
ple, 2  Scam.  (III.)  320;  Straughan  v.  States 
16  Ark.  30-43;  WUbum  v.  State.  21  Ark. 
108,  201;  Gibson  v.  Com.,  2  Va.  Cases.  111- 
121;  Shaffer  v.  State,  l  How.  (Miss.)  238; 
Woodsides  v.  State.  2  How.  (MIsa.)  655;  State 
V.  Harris  (Supreme  Court  of  Iowa  September, 
1884)  17  Chi.  Leg.  N.  68.  It  Is  a  well-rec- 
ognised l^al  principle  that  a  venire  to  sum- 
mon Jurors  is  a  writ  necessary  to  Che  exer- 
cise of  the  Jurisdiction  of  the  court  and  agree- 
able to  the  usages  of  law.  Therefore  where 
it  is  not  forbidden  or  excluded,  and  where 
the  affirmative  provisions  of  the  law  have, 
so  far  as  they  extend,  been  first  obSOTred, 
the  open  venire  will  la  audi  case  issue.  The 
doctrine  just  stated  is  nplwld  and  approved 
in  the  case  of  Moran  v.  Territory  of  Okla- 
homa, 14  Okl.  544,  78  Pac.  111. 

The  able  counsel  for  the  accused  rely 
strongly  upon  the  case  ,  of  Sharp  v.  United 
States,  188  Fed.  881,  71  C  O.  A.  25&  This 
court  Is  unable  to  agree  with  counsel  for  the 
accused  that  this  case  is  in  any  manner 
analogous  with  the  case  at  bar,  for  the  very 
apparent  reason  that  the  decision  in  the 
Sharp  Case  was  based  entirely  mwn  irregu- 
larity In  drawing  and  Impaneling  the  Jury, 
which  was  undertaken  to  be  done  imder  the 
provisions  of  Wilton's  Rev.  &  Ann.  St  1903, 
c,  46.  In  the  Sharp  Case,  the  list  selected  as 
provided  by  said  chapter  had  not  become  ex- 
hausted, wliile,  in  the  case  at  bar,  the  names 
of  the  Jurors  returned  by  the  selection  board, 
as  provided  by  said  statute,  had  been  ex- 
hausted, and  the  Iwx  was  empty,  and  the 
court  Impaneled  the  Jury  in  the  case  at  bar 
under  the  common  law,  by  means  ot  the  open 
venire  complained  of  by  the  accused.  We 
think  thajt,  under  the  circumstances  prevail- 
ing in  the  case  at  bar,  there  was  nothing 
In  the  record  to  show  that  the  substaotial 
rights  of  the  accused  were  in  any  manner 
affected  by  summoning  on  the  Jury  that  in- 
dicted the  accused  persons  dlsqualiOed  for 
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Mnj  caiue.  No  sncta  dalm  la  made^  and  tiie 
record  shows  tbat  all  Uie  Jurors  -were  men 
well  qnallfled  to  act  aa  grand  lurors.  Tbe 
accneed  was  In  no  manner  Injured  in  hla 
snbetantlal  rlgbts. 

The  accused  complains  that  the  court  be-, 
low  erred  In  releasing  from  grand  Jury  serr- 
Ice  one  J.  B.  Pring,  who  had  been  sarnmon- 
ed  to  serre  as  a  grand  Jnior,  at  the  term  of 
the  court  at  which  the  Indictment  against 
the  accused  In  the  case  at  bar  was  returned, 
and  he  bases  his  ccwplalnt  entirely  upon  the 
pn^eltlon  that  the  court,  in  releasing  said 
Juror  from  such  swrlce,  did  not  enter  his 
reasons  of  record.  Not  that  if  the  reason 
had  been  entered,  that  It  would  disclose  an 
Improper  or  unlawful  reason  but  simply 
urges  tbat  the  court  erred  because  some  rea- 
son was  not  entered  of  record.  The  record 
shows  that  trial  court  did  not  ^ter  of 
record,  at  the  tfane  of  the  discharge  of  said 
Juror  from  service,  his  reason  for  such  dis- 
charge, but  entered  In  the  record  the  follow- 
ing statement:  "If  desired  by  the  accused 
X  will  formulate  a  statement  and  give  the 
reas(Hi8  why  the  Juror  (referring  to  Prlng) 
was  excused."  This  court  presumes  that,  In- 
asmuch aa  the  court  bdow  offered  to  enter 
Its  reason  for  the  release  of  said  Juror  of 
record,  If  the  accused  desired,  and  the  ac- 
cused not  having  requested  the  court  to  en- 
ter snch  reason  of  record,  tbe  reason  for  the 
discharge  of  said  Juror  was  In  fact  good  and 
legal,  and  not  prejadldal  to  the  rights  of 
tbe  accused,  and  If  the  court's  reasons  ot 
such  discharge  were  In  fact  Illegal,  Insnffi- 
dent  and  prejudicial  to  the  accused,  be 
would  have  bad  such  alleged  reasons  appear 
of  record  In  order  that  this  court  wotild 
thereby  be  fully  advised  of  the  error  of  said 
court,  and  the  rights  of  the  accused  fully 
protected.  Tbe  accused  has  waived  any  right 
be  may  have  had  growing  out  of  the  action 
of  the  court  below  In  releasing  said  Juror, 
by  not  requesting  tbe  court  below  to  enter 
of  record  the  reasons.  If  any,  for  such  re- 
lease. The'  rights  of  the  accused  therefore 
have  not  been  abridged  or  pr^udlced  in  the 
release  of  said  Juror. 

The  accused  also  urges  tbat  the  court 
committed  error  in  overruling  both  the  de- 
murrer to  the  Indictment  herein  and  the  mo- 
tion to  quash  and  set  aside  the  Indictment 
Tbe  reasons  assigned  by  tbe  accused  In  both 
the  demurrer  and  the  motion  being  practical- 
ly the  same  and  raising  the  same  questions 
of  law,  we  will  consider  tbem  together.  The 
accused  urges.  In  bis  demurrer,  In  substance 
tbat  the  indictment  does  not  substantially 
conform  with  the  requirements  of  article  7, 
c.  68,  Cr.  Proc.  (Wilson's  Rev.  &  Ann.  St 
Okl.  1903,  U  5349-6378),  tbat  more  than  one 
offense  Is  charged  In  the  Indictment,  that  tbe 
facts  In  the  indictment  do  not  constitute  a 
public  offense;,  and  that  die  Indictment  does 
not  set  out  the  offense  attempted  to  be  charg- 
ed In  mich  plain  language  as  It  would  enable 


a  p««m  of 'eomoKm  nnderstandlDg  to  know 
what  la  to  be  meant  This  brings  ns  to  ■ 
con^eration  of  the  statnte  dicing  tba 
crime  of  murder.  Section  2167,  Wllacm's  Ber. 
ft  Ann.  St  OkL  190S,  d^ea  hoaddde  aa 
follows:  "Wbra  a  person  without  authority 
of  law  and  with  a  premeditated  design  to 
^fect  the  death  4^  the  person  kUled,  or  any 
other  human  b^ng."  The  statute  Just  quot- 
ed gives  a  plain  and  correct  d^ttlon  of 
murder.  Therefore,  If  tbe  h<milclde  com- 
plained of  Is  a  result  of  a  premeditated  de- 
sign to  effect  the  death  of  the  person  killed, 
and  la  without  authority  of  law.  It  is  mur- 
der, and  can  be  alleged  and  described  In 
plain  ordinary  worda  It  Is  self-evident 
from  the  reading  of  the  Indictment  In  this 
case,  that  It  contains  about  all  tbe  unneces- 
sary and  redundant  verbiage  that  a  lawyer, 
skilled  as  a  pleader.  Is  capable  of  Incorpo- 
rating into  a  chaige  without  actually  In- 
valldatlng  it  We  do  not  by  any  means, 
commend  this  Indictment,  and  sincerely  hope 
tbat  it  will  not  be  followed.  It  Is  not  an 
exhibition  of  good  pleading  by  any  means, 
but  nevertheless,  we  think  It  charges  fully 
the  crime  of  murder,  aa  defined  by  the  stat- 
ute, and,  when  shorn  of  the  unnecessary 
words  In  It  contained.  It  allies,  substan- 
tially, tbat  S.  0.  Cavett  late  of  Pottawa- 
tomie county,  Okl.,  willfully,  purposely,  and 
feloniously,  and  of  bis  deliberate  and  pre- 
meditated malice  and  without  authority  of 
law,  and  with  a  premeditated  design  to  ef- 
fect the  death  of  one  OUlUand,  did  make 
an  assault  upon  the  body  of  him,  tbe  said 
J.  A.  GUlUand.  with  Intent  blm,  the  said  J. 
A.  GUlUand,  willfully,  unlawfully,  end  fe- 
loniously, and  purposely,  and  of  his  deliber- 
ate and  premeditated  malice  to  kill  and  mur- 
der, and  that  be  did  kill  aald  J.  A.  Ollliland. 
If  the  above  averments  can  l>e  fairly  gath- 
ered from  the  statements  embraced  in  tbe 
indictment  then.  In  the  f^lnlon  of  this  court 
it  Buffld^tly  charges  the  crime  of  murder. 

Tbe  sufficiency  of  this  indictment  seems  to 
be  well  settled  In  an  able  oplnl(m  rendered 
by  CSiief  Justice  Burford  In  the  case  of 
James  Walcher  v.  Territory  of  Oklahoma, 
found  in  18  Okl.,  at  page  628,  90  Paa,  at 
page  887,  In  which  the  court  said:  "Tbe 
facts  necessary  to  be  alleged  are:  First  that 
James  Walcher  shot  and  killed  John  F.  Sttme 
in  Kingfisher  county,  OkL;  second,  that  he 
sbot  blm  with  a  loaded  gun;  third,  that  be 
disehai^ed  the  gun  at  the  deceased  with  a 
premeditated  design  to  take  his  life.  If  these 
three  material  averments  can  be  gathered 
from  the  profuse  and  confused  averments 
embraced  in  the  Indictment  then  It  sufltelent- 
!y  charges  the  crime  of  murder.  •  • 
It  cannot  be  successfully  claimed  in  this 
case  tbat  the  Indictment  omitted  any  one  of 
the  three  necessary  Ingredients  or  averments. 
The  Indictment  In  this  case  can  well  be  ana- 
lyzed, in  plain,  modern,  common-sense  E^- 
H^,  to  mean  this:   That  on  the  13tb  day  of 
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August.  1904,  In  Pottawstomle  county,  Ofela- 
homa  Territory,  8.  C.  Cavett  made  an  as- 
sault upon  J.  A.  ailllland  ^tb  tbe  Intent 
to  kill  and  murder  him;  that  said  S.  C  Ca- 
vett then  and  there  unlawfully,  purposely, 
and  of  his  deliberate  and  premeditated  mal- 
ice with  toteat  to  kill  J.  A.  GlllUand  with  a 
certalD  knlfe^  cut;  stabbed,  and  mortally 
wounded  said  3.  A.  GUllland.  then  and  there 
glTlnff  said  J.  A.  OUllland.  with  Intent  afore- 
said, two  mortal  wounds,  from  wht<A  the 
said  J.  A.  GUlUand  died.  This  court  is 
therefbre  ot  the  t^iinlon,  and  so  holds,  that 
said  Indictment  charges  the  crime  of  murder. 
Thte  court  also  finds  that  the  Indictment  In 
this  case  was  properly  ftmnd,  indorsed,  pr«- 
sented,  and  filed  as  prescribed  by  law,  and 
that  but  one  offense  Is  therein  (barged. 

The  next  error  complained  of  is  tliat  the 
court  erred  In  permitting  counsel  for  the 
prosecution  to  Indorse  the  list  of  names  of 
witnesses  on  the  Indlctmrait  after  such  coun- 
sel had  made  his  statement  to  the  jury,  and 
after  such  jury  had  been  sworn  to  try  the 
case.  From  an  examination  of  the  record 
it  appears  that  some  60  or  more  names  of 
persons,  who  had  been  examhied  befbre  the 
grand  Ju^,  were  indorsed  on  tiie  Indictment, 
and  It  nowhere  appears  in  the  record  what 
names,  If  any.  were  added  to  said  list  after 
the  trial  of  this  case  had  "beesa  commenced, 
and  tbe  record  Is  absolutely  silent  as  to  bow 
the  accused  was  or  could  have  bem  preju- 
diced In  his  substantial  and  material  rights 
In  the  IndOTsem^t  of  such  names,  and  we 
have  not  be«  able  to  find  any  well-consider- 
ed authority  that  holds  that,  In  tlie  absrace 
of  a  showing  in  the  record,  the  accused  was 
prejudiced  by  the  fndorsemmt  of  such  names, 
or  that  the  mere  adding  and  indorsing  addi- 
tional names  en  tbe  Indictment  was  preju- 
dicial error. 

This  brliyv  us  to  the  fifth  assignment  of 
error,  which  Is  dlre(^  against  tbe  two  Id- 
structions  of  the  court,  namely,  cbar^  Na 
19  and  charge  No.  20.  Tbiey  are  as  follows: 

"Instruction  No.  19.  Shrldence  bad  been 
Introduced  by  the  defendant  for  the  purpose 
of  showing  that  the  deceued.  Just  prior  to 
the  dlflleulty,  and  after  the  difficulty,  on  the 
street  by  the  bank,  was  looking  for  tbe  de- 
fendant In  different  places  of  budness  In  the 
town  of  McLoud ;  and  In  this  connection.  If 
you  find  that  he  was  looking  for  the  defend- 
ant for  tbe  purpose  of  having  a  difficulty 
with  him,  even  thla  would  not  Jnstlfy  the 
defendant  In  striking  the  deceased  with  the 
ki4fe,  unless,  at  or  Just  prior  to  such  time, 
the  deceased  made  demonstration  such  as 
would  reasonably  cause  the  defendant  to  be- 
lieve that  the  deceased  was  about  to  shoot 
him  or  to  do  him  bodily  harm,  and  that  It 
reasonably  appeared  necessary  to  the  defend- 
ant to  strike  In  defense  of  his  own  pemm. 

"Instruction  No.  20.  You  are  further  in- 
structed ib&t  one  Is  not  Justified  in  assault- 
ing another  through  mere  fear,  cowardice,  or 


malice,  but  the  law.  requires  that  he  act 
with  reasonable  courage,  taking  Into  consid- 
eration his  ag^  oiMxlence,  tenipenunait,  and 
all  other  matters  dlsdosed  nptm  trial,  tend* 
hog  to  show  as  to  whether  or  not,  situated 
as  the  deftodant  was,  and  viewing  the  trans- 
actlOD  from  his  standpoint  and  wlGi  his 
knowledge  and  information,  he  had  reason- 
able ground  for  fear  of  bodily  harm.  Be- 
fore one  Is  Justified  In  assaulting  another,  he 
must  rsaaonatfly  believe  that  he  is  In  danger 
of  receiving  bodily  harm  at  the  hands  of  bis 
adversary." 

Tbe  court  finds,  aftm  carefully  re^ng  all 
the  evidence  dlsdosed  1^  tiie  rectod,  which 
is  very  voluminous,  and  in  many  instances 
contains  mndi  comulallve  evidence  and  many 
repetltlaiSt  tbe  evldoice  with  r^erence  to 
the  facts  showing  the  conduct  of  the  parties 
on  tiie  day  of  the  homicide^  and  tfas  ooear- 
rences  of  that  day,  and  a  short  time  prior  to, 
and  at  the  time  of  the  trage^,  are  substan- 
tially undisputed,  exceiyt  la  a  few  minor  de- 
tails. It  Is  dearly  diown  by  tbe  eTldoice 
that  the  accused  and  tbe  deceased  were 
brothers-in-law,  and  some  years  prior  to  the 
killing  bad  many  quarrels  and  misnnder- 
standlngB^  whidi  in  eaidi  Instance,  It  appeals 
from  the  evidence,  were  torglven  on  both 
sides,  and  good  will  between  the  parties  al- 
ways restored.  The  testimony  also  shows 
that  the  deceased  mads  many  threats  against 
tbe  accused ;  but  that  they  bad  not  been  tak* 
en  seriously  by  tiie  accused  Is  Aown  by  his 
testimony.  In  wUdi  be  says^  In  answw  to 
qnestlODS,  as  ttown  on  page  809  of  the  rec- 
ord: "How  iMig  was  It  after  you  had  your 
tronble  somewhere  about  four  years  ago  un- 
til your  friendly  rdations  were  established 
again?  Answer:  Why,  right  avray — ^Justaday 
or  so.  Q.  Then  did  you  and  he  conttame  on 
speaking  terms  and  friendly  so  far  as  yon 
know  up  to  the  time  of  this  trouble?  A. 
Yes,  sir." 

It  Is  also  apparent  from  ttie  evldoice  that 
tbe  threats  made  by  the  deceased  could  have 
made  but  Uttie  Inqiresslon  upon  the  mind 
of  the  accused,  and  engendered  bitf  little 
fear  In  his  breast,  and  It  Is  clearly  Aown 
that,  on  the  day  of  the  killing,  the  accused 
met  tbe  deceased  upon  one  of  tbe  main 
business  comers  of  the  principal  business 
streets  of  the  town  of  McLoud.  The  accused, 
being  armed  with  a  knife  (and  apparently  the 
same  knife  that  afterwards  Inflicted  the  mor- 
tal wound  upon  the  deceased),  assaulted  the 
deceased  by  making  demonstrations  with  his 
knife  toward  the  deceased.  The  accused  and 
the  deceased,  upon  parting,  threatened  one 
another.  The  accused,  if  not  actually  looking 
for  trouble  with  the  deceased,  was  taking  no 
steps  whatever  to  prevent  It  After  the  meet- 
ing at  the  bank  comer  of  the  day  of  the  kill- 
ing, and  a  short  time  before  the  tragedy,  tin 
accused  went  to  the  saloon  of  his  brother. 
Bud  Cavett,  In  said  town,  and  the  deceased 
went  to  a  hardware  store  and  purchased  a 
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pistol,  and  then  went  to  the  front  of  the  sa- 
loon where  the  accused  had  sons.  The  ac- 
cused was  Inside  wT  the  aalocn  In  a  back  room 
when  the  deceased  readied  the  front  door  of 
tlie  salomi.  In  tlw  saloon  with  the  aocaaed 
was  his  brother  and  his  little  son.  At  the 
parttcalar  nKHuent  that  the  deceased  reached 
£he  front  of  the  saloon,  the  town  marshal  of 
McLoud  stood  in  tlie  ftont  door.  For  the 
deceased  and  the  accused  to  get  together  at 
ttiat  particular  time,  it  was  necessary  for 
elflier  one  or  the  other  to  pass  ISxe  city  mar- 
shaL  The  aocased,  being  armed  with  a  knife. 
Instead  of  seeking  to  prevent  a  personal  en- 
counter with  the  deceased,  who  was  then 
armed  with  a  pistol  (which  the  accoaed  says 
he  knew),  rushed  out  of  the  front  door  Into 
danger,  passing  the  marshal  on  his  way  to 
Ms  victim,  artruck  the  deceased  on  the  top  of 
the  head  with  scmie  hard  Instrument,  the 
blow  causing  the  deceased  to  immediately 
drop  his  pistol  and  fall  on  "all  fours"  to  the 
sidewalk,  after  which  the  accused  Itmnedlato- 
ly  Inflicted  the  mortal  wounds. 

The  jury,  from  the  testimony,  were  Juatl- 
fled  In  belierlng  that  the  accused  was  looking 
for  trouble,  was  the  aggressor,  as  he  had 
been  on  the  street  before,  instead  of  avoiding 
trouble,  and  possibly  the  necessity  for  taking 
life,  by  going  out  of  the  back  door  of  the  sa- 
loon, and  thus  avoiding  the  deceased,  and  tak- 
ing steps  to  protect  himself  from  the  violent 
action  of  deceased  by  having  him  put  under 
a  peace  bond,  and  giving  blm  time  for  his 
mind  to  cool  and  restore  friendship,  which 
had,  according  to  the  testimony,  been  often 
done  beEfore.  The  court  Is  therefore  of  the 
opinion  that  the  court  below  properly  In- 
stmcted  the  Jury,  predicated  upon  the  testi- 
mony shown  by  the  record,  and  that  the  jury 
vnis  fully  authorized  in  rendering  a  verdict 
of  manslaughter  In  this  case,  and  that  the 
whole  charge,  Including  the  two  Instructions 
complained  of,  was  In  all  respects  a  fair, 
proper,  and  legal  charge  in  the  light  of  the 
evidence,  and  was  not  prejudicial,  and  in 
all .  respects  properly  safeguarded  the  legal 
rights  of  the  accused.  Reading  the  whole 
charge  carefully,  and  then  reading  the  two 
instructions  complained  of  in  comiectlon 
therewith,  we  are  unable  to  find  how  It  was 
possible  that  the  instructions  complained  of< 
could  be  prejudicial  to  the  rights  of  the  ac- 
cused. 

We  fall  to  find  that  the  court  erred  !n  ad- 
mitting or  rejecting  evidence  offered  on  ei- 
ther side  in  this  case,  and  finding  that  tbe 
accused  had  In  all  respects  a  fair  and  im- 
partial trial,  and  finding  no  prejudicial  er- 
ror In  the  record,  we  affirm  the  judgment  of 
the  court  below  at  the  costs  of  the  accused, 
and  direct  the  sheriff  of  Pottawatomie  coun- 
ty, Okl.,  to  carry  the  Judgment  ot  the  lower 
court  Into  effect  Immediately. 

FURMAN,  P.  X,  and  DOYLE,  J.,  concur. 


TYNON  V.  HALL  et  al. 
(Supreme  Court  of  Oklahoma.   Nov.  23,  1908.) 

1.  EjEomnr  (|  16*)— PosssssioR  —  Lzhita- 

TION. 

Under  section  4476,  Mansf.  Dig.  Arkansas 
find.  T.  Ann.  St.  1S09,  {  2942).  in  force  in  the 
Indian  Territory  prior  to  statehood,  no  action 
for  tbe  recovery  of  real  property,  when  the 
plahttlff  did  not  claim  title  to  the  lands,  should 
be  brought  or  maintained  when  the  jriaintif^  or 
his  testator  or  intestate,  had  been  five  yean  out 
of  possession. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  H  31,  40 ;  Dec  Dig.  S  16.*] 

2.  iROiAHB  (I  27*>— AnvaasB  Gunc  to  Lor 
iH  TowNSiTK— JuBisnicnoN. 

Ejectment  would  not  lie  against  an  adverse 
claimant  to  a  town  lot  in  the  Cherokee  Nation 
In  an  action  brooaht  by  a  person  claiming  right 
to  possession  under  a  deed  from  the  (Cherokee 
Nation,  while  a  contest  between  the  same  par- 
ties involving  the  title  to  said  lot  before  the 
townaite  commission,  a  tribunal  having  exclusive 
jurisdiction  over  soch  contests,  remains  undeter- 
mined. 

[Ed.  Note.— For  other  cases,  see  Indians,  Cent. 
Dig.  SS  20,  57 ;  pec.  Dig.  §  27.*] 

(Syllabus  by  the  Court.) 

• 

Error  to  tho  United  States  Court  for  the 
Northern  District  of  the  IihIIhh  Territory, 
Sitting  at  Vlnlta;  Joseph  A.  GUI,  Judge. 

Action  by  Andy  Tynon  aguiust  W.  U.  Hall 
and  others.  Judgment  for  defendants,  and 
plalntlfr  brings  error.  AfDnned. 

Oeoi^e  E.  McCnlloch,  for  plaintiff  In  error. 

KANE,  J.  This  was  an  action  In  eject- 
ment, commenced  by  the  plaintiff  In  error, 
against  the  defendants  In  error.  In  the  United 
States  court  for  the  Northern  district  of  tbe 
Indian  Territory,  at  Vlnlta,  for  the  purpose 
of  obtaining  possession  of  a  certain  town  lot 
In  the  town  of  Afton.  The  plaintiff  based 
his  right  to  possession  upon  a  certain  deed 
made,  executed,  and  delivered  to  him  by  vir- 
tue of  the  authority  vested  in  the  principal 
chief  by  an  act  of  the  National  Council  of 
the  Cherokee  Nation,  approved  on  tbe  5th  day 
of  December,  1882.  The  deed  on  Its  face  pur- 
ported to  grant,  sell,  or  convey  to  said  plain- 
tiff and  to  his  heirs  and  assigns  the  right  to 
possess,  use,  occupy,  and  control  to  the  ex- 
clusion of  all  other  citizens  or  persons  whom- 
soever, and  without  limitation,  as  to  time, 
lot  8,  block  59,  In  said  town  of  Afton.  to  have, 
bold,  use,  and  enjoy  the  possession ,  thereof 
subject  to  tbe  superior  right  of  ownership  In 
fee  vested  and  remaining  the  Cherokee  Na- 
tion. It  seems  that  tbe  plaintiff  never  went 
Into  possession  of  said  lot,  or  in  any  way  at- 
tempted to  exercise  his  right  to  possession 
acquired  under  said  deed.  Some  time  during 
the  following  fall,  one  Eden  incl(^ed  It  with 
another  lot  to  wblch  he  held  a  Cherokee  deed, 
and  built  thereon  a  dwelling  house  and  other 
valuable  improvements,  amounting  In  value 
to  several  hundred  dollars.  On  the  16th  day 
of  DecoQber,  1809,  Eden  sold  the  lot  to 


•For  other  eases  see  sun*  toplo  and  iotUon  NUMBBB  la  Doc  *  Am.  Digs.  1907  to  date,  ft  Raportsr  Indezw 
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which  he  held  title  Chen&ee  deed  to  Martha 
Hall  by  transfer  on  the  back  of  the  deed,  and 
he  also  sold  to  the  said  Hartlia  Hall  the 
house,  bam.  fendi^,  and  other  Improvementa 
on  lot  a  The  Halls  testlfled  that,  when  they 
purchased  from  Bdau  they  tbotight  they  were 
acqolrlng  all  the  land  then  within  the  Incloe- 
nre.  Immediately  after  the  purchase,  the 
Halls  totfk  np  their  residence  on  the  i»em- 
ises,  pat  several  hundred  dollara  additional 
Improrements  thereon,  and  eontinaed  to  make 
the  same  their  home.  After  the  townslte  was 
appraised  by  the  townslte  commlsaloners, 
Mrs.  Hall,  who  was  ^  Oliercdcee  by  blood,  filed 
upon  the  same  ai^  the  lot  was  listed  to  her. 
Thereupon  the  plalntltt  filed  a  omteBt  against 
her  before  the  townslte  commissioners,  and 
that  case  was  pending  at  the  time  this  cause 
was  tried  In  the  court  below.  On  Ibe  90th 
day  of  September,  1902,  the  plalntUt  com- 
menced this  action.  At  the  trial  of  the  cause 
before  a  jury,  the  undisputed  evidence  dls- 
dosed  the  foregoliv  facts,  and  upon  motion 
of  the  defendant  the  court  peremptorily  In- 
structed the  Jury  to  return  a  verdict  in  his 
favor  upon  which  verdict  a  judgment  was 
rendered.  Gounsti  for  plaintiff  In  error  In- 
sists that  the  court  erred  In  Instroctlng  the 
Jury  to  bring  In  a  verdict  for  the  deftrndants, 
that  the  verdict  should  have  been  for  the 
plalntur,  as  shown  by  the  pleadings,  <Hr,  at 
most,  the  case  should  have  gone  to  the  Jury. 

While  there  Is  no  brief  on  file  for  the  de- 
fendants in  error,  and  we  have  not  the  ad- 
vantage of  havliv  presented  to  us  by  counsel 
the  theory  upon  whldi  the  court  b^ow  de- 
cided the  case,  we  are  of  the  opinion  that 
the  Judgment  most  be  sustained  upon  the  au- 
thority of  Robinson  v.  Nail,  2  Xnd.  T.  609,  62 
S.  W.  49.  Th^  Is  no  pretense  on  the  part 
of  the  plaintiff  In  error  that  he  had  anything 
but  a  possessory  interest  In  the  land  In  con- 
troversy, or  that  he  ever  went  Into  posses- 
sion or  did  any  act  to  Indicate  an  Intention  on 
his  part  to  exercise  the  right  to  possession 
granted  him  by  the  deed  fnnn  the  principal 
chief  of  the  Cherokee  Nation.  From  the  time 
he  received  said  deed  until  the  time  he  com- 
menced hiB  action  In  ejectm«it  a  period  of 
more  than  five  years  bad  elapsed.  Section 
4476,  Mansf.  Dig.  Artcansas  (Ind.  T.  Ann. 
St  1809,  {  2912),  in  force  In  the  Indian 
rltory  at  the  time  the  Cherokee  deed  was 
Issued  to  the  plaintiff,  provides  that  "no  ac- 
tion for  the  recovery  of  real  property,  when 
the  plaintiff  does  not  claim  title  to  the  lands, 
shall  be  brought  or  maintained  when  the 
plaintiff,  or  his  testator  or  Intestate,  has  been 
five  years  ont  of  possession."  Mr.  Justice 
I'homas  In  construing  this  section  in  Robin- 
eon  V.  Nail,  supra,  quotes  with  approval  Mr. 
Chief  Justice  Springer  In  the  case  of  Myers 
V.  Mathls,  2  Ind.  T.  3,  46  S.  W.  178,  as  fol- 
lows: "  'This  provision  was  put  in  force  in 
the  Indian  Territory  by  the  act  of  Congress 
approved  May  2,  1890  (chapter  182,  8  31,  26 
Stat  M),  and  the  statute  of  limitations  be- 
gan to  run  at  that  time,  and  was  In  force  in 


the  Indian  Territoiy  more  than  five  years 
previous  to  the  Instltntlon  of  this  suit 
*  *  *  TUs  court  will  take  Jndldal  cogni- 
zance ot  the  fact  that  the  title  to  the  lands  In 
tiie  CMdcasaw  Nation  Is  in  the  nati<a.  and 
not  in  the  individual  (dtlsou  tberwtf;  and, 
although  the  plaintlfb  In  this  case  assert  In 
their  petition  that  they  were  seized  of  the 
premises,  yet  this  court  must  construe  ttie  lan- 
guage as  applicaUe  to  the  conditions  which 
exist  In  that  nation.  The  court  bAlow  could 
not  have  adjud^  the  title  to  the  pronlaes 
to  be  In  the  appellants.  It  conld  only  have 
adjudged  the  rteht  ot  occupancy  to  be  In 
than.  Hence  the  appelbnts  wwe  not  claim- 
ing tbe  title  to  the  luida  In  qnestimi,  but  wers 
only  claiming  the  right  of  occupam?  to  them, 
which  one  Indian  may  have  of  a  part  of  the 
public  domain  of  tlie  natlim.  Having,  been 
out  of  possession  tm  waore  than  five  years 
next  preceding  the  institution  of  Oia  suit 
they  could  not  maintain  an  action  tm  the 
possession  of  the  r^t  of  occupancy  of  the 
premises  In  question.'  **  Mr.  Justice  Thomas 
then  continues.  **The  same  rule  would  apply 
In  an  action  to  reoover  the  posscsoion  of 
lands  and  tmpiovemoite  In  the  Choctaw  Ka- 
tUm."  We  can  see  no  reason  why  It  diould 
not  also  appty  In  the  Chen)kee  Nation,  nete 
is  no  dlffer«ice  in  principle  betweok  these 
cases.  The  title  to  the  la^  In  each  was  ad- 
mittedly In  the  nation,  and  each  of  tbe  par- 
ties complaining  had  a  possessory  right  only. 
The  Arkansas  statute  seems  to  aM>ly  to  Just 
such  coses. 

Hiere  may  also  be  another  reason  for  sus- 
taining the  Judgment  of  the  court  Mow. 
The  defendant  Martha  Hall,  a  ChenAee  by 
blood,  was  .claiming  the  lot  by  reastm  of  her 
purchase  from  Eden,  who  was  also  a  Cben^ 
kee  citizen,  and  she  had  been  in  actual  peace- 
able possessim  ot  the  same  from  the  time  she 
purchssed  It  to  the  time  the  suit  was  brought 
at  least  She  duly  filed  upon  the  lot  before 
the  Cherokee  townslte  c(nnmls8l<m,  and  the 
plaintiff  filed  a  contest  against  her.  What 
the  outcome  of  tb&  contest  was  does  not  ap- 
pear  from  the  record,  but  It  would  seem  tiiat 
under  the  showing  made  the  court  below  was 
evidently  of  the  opinion  that  the  poesesslcm 
of  defendant  whldi  was  clearly  adverse  to 
i;he  rl^t  of  the  plaintiff,  ought  not  to  t>e  dis- 
turbed while  the  contest  was  pending  before 
the  townslte  commission,  a  tribunal  which 
had  exclusive  Jurisdiction  over  that  class  oi 
litigation.  It  Is  not  nnusual  tor  courte  to 
entertain  ejectment  suits  to  sustain  the  pos- 
sessory rights  of  a  pUlntlfl  against  mere 
trespasses  or  Intruders,  but  sndi  relief  Is  In- 
variably refused  as  between  advrase  clahn- 
ants  to  the  public  domain.  We  believe  thoe 
Is  shnllarity  In  principle  between  such  case 
and  the  case  at  bar.  In  Adams  v.  Conch  et 
Bl.,  1  Okl.  17,  26  Pac.  1000,  the  thhrd  BftUbm 
reads  as  follows:  "The  land  department  of 
the  government  will  not  be  interfered  with  by 
the  courts  while  It  has  charge  of  any  con- 
test proceedings  betweoi  advwse  daUnants 
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of  the  land."  Kr.  JoBtioe  8eay,  wbo  deliver- 
ed the  opinion  of  the  court,  after  an  ex- 
banstlTe  review  of  tbe  aotborltleB  on  this 
question,  farther  eaya:  "We  bare  no  doubt 
that  the  manifest  Intent  of  tbe  laws  of  tbe 
United  States  was  to  Invest  In  tbe  land  de- 
partment exclnslve  jurisdiction  of  all  qne»- 
tloDS  velatlng  to  the  sale  and  disposition  of 
the  public  lands,  up  to  tbe  time  of  the  Issu- 
ing of  the  patent  While  we  do  not  wish  to 
be  understood  as  saying  that  this  court,  In  a 
proper  case,  might  not,  or  would  not,  grant 
relief  on  the  prayer  of  a  bona  fide  homestead- 
er  against  a  mere  Intrudtt'  or  trespasser,  we 
are  of  the  <9lnlon  that  the  court  under  the 
pleadings  ct  this  case  has  no  Jurisdiction  to 
«ject  the  detbndant.*' 

npor.  the  anthority  of  the  forcing  cases, 
the  judgment  of  the  court  below  is  affirmed. 
All  the  Justices  concur. 


RICHABDSON  et  al.  t.  HABSHA. 
(Supreme  Conrt  of  Oklahoma.    Nov.  11,  1008.) 

Associations  (8  19«)  —  Propebtt  —  Title  in 

Name  or  Pbebideut— Tbansfeb. 

The  towD-site  commiasioD  of  the  city  of 
MuBkogee,  acting  under  anthoilty  of  an  act  of 
Congress,  schedaled  a  certain  lot  or. parcel  of 
land  claimed  by  an  individual  to  the  president, 
as  tnistee,  for  an  nnlDCorporated  voluntary  as- 
sociation. The  individual  claimant  executed  a 
deed  of  sach  property  to  a  church.  The  asso- 
ciation passed  a  onanlmoas  resolution  tnatract- 
Ing  Its  trustee  to  make  a  like  conveyance.  The 
president,  as  tmstee.  took  possession  of  a  por- 
tion of  such  lot,  ana  refused  to  make  the  con- 
veyance. Beld,  that  it  was  the  duty  of  such 
trustee  to  yield  possession  and  make  tbe  convey- 
ance, and  on  relFosal  the  oonrt  may  decree  the 
same  on  the  complidnt  of  the  grantee. 

[EM.  Note.— For  other  cases,  see  Assodatlons, 
Doc.  Dig.  S  19.»] 

(Syllabus  by  the  Ciourt.) 

Appeal  from  the  United  States  Court  for 
the  Western  District  of  the  Indian  Territory; 
William  B.  Lawrence,  Judge. 

Action  by  H.  E.  BIchardson  and  others, 
Trustees  of  the  Cumberland  Presbyterian 
Church  of  Muskogee,  against  Laura  E.  Har- 
sha.  Judgment  for  defendant,  and  plaintiffs 
appeaL  Beversed  and  remanded. 

The  plaintiffs  In  this  suit  are  the  trustees 
of  the  CnmbOTland  Presbyterian  Church,  a 
religions  oi^^Izadon,  and  aa  snCb  trustees, 
empowered  with  the  right  and  duty  of,  ac- 
quiring and  holding  tbe  title  to  snch  real  es- 
tate as  may  be  acquired  for  the  use  of  the 
<diiirdi.  The  defenduit  la  tbe  president  of 
the  Woman's  Christian  Temperance  Union 
of  Muskogee.  The  controversy  between  them 
grows  cut  of  a  dlapiite  over  the  title  and  poa- 
session  of  a  portion  of  a  lot  In  the  said  city, 
miere  la  IltQe  dlqmte  over  the  facta,  wblcb 
Appear  to  be  substantially  aa  follows:  In 
1891  Bobert  L.  Owen,  held  the  possessory 
right  to  a  certain  tract  or  lot  of  land  in  the 


town  of  Mndkogee,  aftenrard  bxnm  as  lot 
1,  ldo<^  800.  On  June  13, 1891,  at  a  meeting 
ci  the  W.  C  T.  U.,  ttie  foUowii^  resolution 
was  unanimously  adopted:  "Mnskt^e^  June 
13.  1881,  W.  C.  T.  U.  at  the  residence  of 
Mra,  Pasco.  The  meeting  was  opened  with 
singing  and  prayer.  Number  of  members 
present  five.  Mrs.  Harsha  preridoit.  Mrs. 
Brasel,  Pasco,  Edmonston  and  Thomas.  Min- 
utes of  tbe  last  meeting  were  read  and  ap- 
proved. No  committee  present  to  report 
^e  one  lmp(»tant  subject  before  tbe  society 
being  the  rending  room,  the  president  an- 
nounced the  reception  of  a  deed  from  Mr. 
Charles  Gairett  to  the  lot  on  which  we  pro- 
pose to  erect  a  reading  room.  The  president 
read  the  deed  to  the  society.  The  president 
being  dlssatUfied  with  certain  cla-uses  in  the 
deed,  had  previous  to  tbe  meeting,  visited  Mr. 
Bobert  L.  Owen,  for  his  opinion  of  the  deed. 
He  also  found  some  objections,  and  gave  her 
some  modifications  to  be  inserted  on  or  in 
the  deed,  but  be  said,  *In  case  Mr.  C.  Gar- 
rett refuses  to  do  that,  I  will  give  you  a  lot 
without  restriction,  near  Harrell  Institute.* 
The  members  present  unanimously  agreed, 
although  the  lot  seems  further  from  tbe  busi- 
ness center,  that  It  would  be  wisest  to  accept 
his  gift,  feeling  that  the  hand  of  God  is  lead- 
ing their  work  in  bis  own  good  way.  Jennie 
Brasel,  Bee.  Sec"  Ten  days  thereafter,  and 
on  June  23,  1891.  the  same  body  met  again. 
Tbe  record  shows  that  at  this  meeting,  the 
minutes  of  the  previous  meeting  were  accept- 
ed, although  the  record  shows  that  there  was 
a  "very  small  attendance,  but  those  present 
voted  to  accept  Mr.  B.  L.  Owen's  gift  without 
delay,  and  a  committee  of  Mrs.  Spaulding 
and  Brasel  was  appointed  to  accompany  the 
president  to  confer  with  Mr.  Owens  before 
another  meeting.  Mrs.  Spaulding  was  select- 
ed trustee  for  tbe  lot  and  building.**  Tbe 
evidence  discloses  that  the  committee  appoint- 
ed waited  upon  Mr.  Owen,  who,  on  June  24, 
1891,  executed  to  Josephine  C.  Spaulding. 
trustee  of  tbe  W.  C.  T.  U.,  the  following 
transfer:  "Muskogee,  Indian  Territory,  June 
24,  1891.  Know  all  men  by  these  presents, 
that  I,  Bobt.  L  Owen  for  and  in  considera- 
tion of  f  1.00,  the  receipt  of  which  la  hereby 
acknowledged  do  hereby  sell,  convey  and 
transfer  all  my  right,  title,  and  Interest  and 
hereby  quitclaim  unto  Josie  C.  Spaulding, 
trustee  for  the  Woman's  Christian  Temper- 
ance Union,  one  certain  tract  and  parcel  of 
land  In  tbe  town  of  Muskogee,  d«Kribed  as 
follows:  Beginning  at  a  point  In  the  soutb- 
west  comer  of  the  lot  purchased  by  me  of 
Joshua  Boss  and  wife  on  the  east  edge  of  the 
present  Institute  street  thoice  with  a  line 
northward  thirty  feet,  thmce  eastward  mi 
a  line  parallel  with  Okmulgee  stnet  fifty  feet, 
thence  jmrallel  with  Institute  street  south- 
wardly thirty  feet  thence  to  the  point  of  be- 
ginning making  a  lot  thirty  by  forty  feet. 


*Vm  other  easai  m*  nub*  topic  and  seetlOD  NUMBER  In  Dec.  A  Am.  Dlgi.  1907  to  daU,  *  Beportw  lodWM 
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to  haTe  and  to  hold  forerer.  [Signed]  Rob- 
ert h.  Owen."  The  Woman's  Christian  Tem- 
perance Union  went  Into  possession  of  this 
plot  of  ground  and  erected  thereon  a  two- 
story  building,  which  It  has  continued  to  oc- 
cupy and  use  from  that  time  until  the  trial  of 
this  case. 

Thereafter,  and  about  the  time  of  the  ap- 
pointment of  the  town-site  commission,  whose 
dnty  it  was  to  appraise  and  schedule  the  lots 
In  the  city  of  Muskogee  to  the  proper  par- 
ties, the  testimony  discloses  that  an  ar- 
rangement was  entered  Into  between  Mr. 
Owen  and  Mrs.  Spauldlng,  the  trustee  for  the 
W.  C.  T.  U.,  that  the  entire  lot  No.  1,  b\cx3£. 
890,  should  be  scheduled  to  the  trustee,  and 
that  thereafter  she  should  Qnitclalm  to  him 
or  his  assigns  all  of  that  portion  thereof 
which  had  not  previously  been  conveyed  by 
him  to  her  as  such  trustee.  When  the  com- 
mission met,  it  was  called  on  by  Mrs.  Harsha. 
president  of  the  W.  C.  T,  U.,  for  the  purpose 
of  securing  a  patent  to  the  property  claimed 
by  the  association  above  described.  She  was 
Informed  by  the  official  In  charge  that  Mr. 
Owen  could  not  lawfully  have  this  lot  sched- 
uled tq.  him  in  the  way  proposed ;  the  reason 
assigned  being  his  other  holdings  in  the  city. 
Thereupon  the  town-site  commission  sched- 
uled the  entire  lot  to  Mra.  Haraha  as  trustee 
for  the  W.  C.  T.  U.,  and  a  deed  as  follows 
was  delivered  to  her: 

"To  All  to  Whom  These  Presents  Shall  Come 
— Greeting: 

"Whereas,  a  town-site  commission,  hereto- 
fore appointed  and  acting  under  authority  of 
the  act  of  Congress  approved  March  1,  1901, 
c.  C70  (31  Stat.  861),  agreement  ratified  by 
the  Creek  Nation  May  25,  1901,  has  appraised 
the  lots  in  th^  town  of  Muskogee,  Muskogee 
(Creek)  Nation,  Indian  Territory ;  and 

"Whereas,  the  plat  of  said  town  was  ap- 
proved by  the  Secretary  of  the  Interior  on 
the  4th  day  of  June,  1900,  and  was  dniy  plac> 
ed  on  file;  and 

"Whereas,  said  commission  has  appraised 
all  of  the  town  lots  Included  in  silld  plflt  at 
their  true  value,  excluding  Improvements, 
which  appraisal  has  been  approved  by  the 
Secretary  of  the  Interior ;  and 

"Whereas,  the  said  commission  has  award- 
ed the  real  estate  described  herein  below  to 
Laurn  E.  Harsha,  trustee  of  the  Woman's 
Christian  Temperance  Union  Association, 
who  has  paid  thirty  ($30.00)  dollars,  the  full 
amount  of  the  purchase  price.  Into  the  treas- 
ury of  the  United  States,  to  the  credit  of  the 
Muskogee  or  Creek  Nation  of  Indians,  with 
the  United .  States  Indian  Agent,  at  Musko- 
gee, Indian  Territory,  and  Is,  therefore,  en- 
titled to  a  patmt : 

"Now  therefore,  I,  the  undersigned  the 
Principal  Chief  of  the  Muskogee  (Creek)  Na- 
tion do,  by  virtue  of  the  power  and  authority 
vested  In  me  by  the  aforesaid  act  of  Con- 
gress of  the  United  States,  hereby  grant,  sell 
and  convey  unto  the  said  Laura  E.  Harsha, 


trustee  of  the  Woman's  Christian  Temper- 
ance Union  Association,  and  successors,  for* 
ever,  ail  the  right,  title  and  interest  of  the 
Muskogee  (Creek)  Nation,  aforesaid.  In  and 
to  lot  numbered  1,  block  numbered  390,  in  the 
town  of  Muskogee,  Muskogee  (CredO  Nation, 
Indian  Territory,  and  according  to  the  plat 
thereof  on  file  as  aforesaid. 

"In  witness  whereof,  I,  the  Principal  Chief 
of  the  MuBk<^ee  (Creek)  Nation  have  here- 
unto set  my  hand  and  caused  the  Qreat  Seal 
of  said  Nation  to  be  affixed  at  the  date  here- 
inafter shown. 

"Date  October  5,  1901.  P.  Porter. 

"Principal   Chief  of   the  Mnskc^efr 
(Creek)  Nation. 
"[Great  Seal.] 
"Department  of  the  Interior, 

"Approved  January  10,  1902. 

"Thos.  Ryan,  Acting  Secretary." 

It  developed  from  the  testimony  that  it 
was  the  understanding  between  the  com- 
mittee of  the  W.  C.  T.  U.  and  Mr.  Owen  that 
In  making  his  gift  to  the  association  of  one- 
fourth  of  this  lot  the  remainder  was  to  be  his. 
and  that  after  the  title,  was  secured,  it  was 
to  reconvey  It  to  him  or  his  grantee.  The 
appraised  value  of  the  lot  as  is  seen  from- 
the  deed  given  by  P.  Porter  to  Laura  R 
Harsha,  was  $30,  and  of  this  $30  Mrs.  Har- 
sha for  the  association  paid  one-fourtb,  and 
Mr.  Owen  paid  three-fourths,  which  pay- 
ment on  his  part  was  refunded  him  by  the 
plalntifTs  In  this  suit  At  or  at>out  the  time 
of  the  platting  of  the  town,  and  the  payment 
made  for  .the  appraisement  of  the  lot  as 
above  set  out,  it  developed  that  the  building 
constructed  by  the  Association  extended  Into 
the  alley  or  street  whereupon  Mrs.  Harsha. 
who  was  president  Mrs.  Spauldlng,  trustee, 
and  Mrs.  Brasel,  who  was  secretary,  of  the 
W.  C.  T.  U.  called  upon  Mr.  Owen  at  the 
First  National  Bank,  and  it  was  there  agreed 
that  he  should  enlarge  his  original  grant, 
making  It  30  by  70  feet,  and  Mr.  Owen  tes- 
tifies that  it  was  there  agreed  that  be  should 
deed  to  the  Cumberland  Presbyterian  Churcti 
the  balance  of  the  lot  for  $400,  plus  the 
amount  which  he  had  paid  on  the  appraise- 
ment thereof,  making  a  total  of  $422.50:  tbe 
estimated  value  of  the  property  which  be 
then  conveyed  t>elng  $1,200,  his  Intention  be- 
ing, as  be  stated,  to  give  to  the  church  $800. 
In  keeping  with  this,  and  on  the  7th  day  of 
February,  1902,  he  executed  to  the  mlloff 
elders  of  the  said  church,  who  are  the  plain- 
tiffs In  this  action,  the  following  conveyance: 
"Know  all  men  by  these  preswits.  that  I, 
Robert  L.  Owen,  do  hereby  quitclaim  all 
my  right  title  and  interest  unto  H.  E.  Rich- 
ardson, W.  D.  Kelton,  J.  M.  Nance,  ruling 
elders  of  the  Cumberland  Presbyterian  church 
of  the  city  of  Muskogee,  Indian  Territory, 
and  their  successors  in  office  for  the  use  and 
l)eneflt  of  Such  church  for  church  purp'jsea 
(It  belug  understood  and  agreed  that  In  tbe 
event  of  said  lot  being  used  for  other  than 
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cburch  purposes  it  shall  revert  to  the  grantor  ,  Robert  L.  Owen  was  In  the  lawful  and  peace- 
hereln)  In  and  to  so  much  of  lot  1,  block  300, ,  able  possession  of  the  tract  of  ground  which 
as  has  not  heretofore  been  granted  by  me  to  ,  Is  now  marked  and  designated  upon  the  plat 
the  Woman's  Christian  Temperance  UdIod,  to  of  the  town  of  Mnskogee.  as  'Lot  one  (1)  Is 
wit:  That  portion  of  said  lot  where  their  block  three  himdred  and  ninety  (390)' ;  that 
present  building  stands  and  ten  feet  from  by  and  with  the  consent  of  said  Rot>ert  L. 
said  building  on  the  birth  and  east  of  their  Owen,  the  Woman's  Christian  Temperance 
building,  estimated  at  thirty  by  seventy  feet  Union  was  permitted  to  erect  upon  the  south- 
more  or  less  for  and  in  consideration  of  the  west  part  of  said  tract  of  ground  the  two- 
sum  of  four  hundred  and  twraty-two  dollars  story  frame  building  which  now  stands  there- 
and  fifty  cents  ($425.50)  the  receipt  of  which  on,  and  which  has  ever  since  been  known  as 
is  hereby  adcnowledged.  [Signed]  Robert  L.  the  'Woman's  Christian  Temperance  Union 
Owen."  Thereupon  the  association  met,  and  Hair ;  that  said  building  as  originally  con- 
the  record  shows  that  on  June  19,  1902,  the  stmcted  was  some  15  or  20  feet  south  of 
trustee  by  unanimous  vote  was  Instructed  to  where  It  now  stands ;  that  the  iiermiaslon 
convey  the  property  In  dispute  to  the  Cumber- ,  granted  by  the  said  Robert  L.  Owen  to  said 
land  Preebyterian  Church.  On  July  3,  1002, '  association  to  erect  said  buildings  upon  said 
tlie  minutes  containing  the  resolution  above  tract  of  land  was  given  by  him  ^atuitously, 
referred  to  were  read  and  unanimously  adopt-  no  consideration  whatever  being  paid  by  them 
ed.  In  accordance  with  this  resolution  Jo- 1  to  him  for  said  permission,  excepting  that  It 
sephlne  C.  Spauldlng,  the  trustee  of  said  as-  was  then  agreed  and  understood  by  and  be- 
sociatlon.  executed  and  delivered  a  deed  to  tween  them  that,  whenever  title  could  be  ac- 
plalntlffs  herein  all  of  that  portion  of  the  lot  quired  to  said  tract  of  ground,  Robert  C 
not  included  tn  the  conveyance  from  Mr.  Owen,  would  Qcecute  wluttever  conveyance* 
Owen  to  the  W.  0.  T.  U.  I  was  necessary  to  said  association  for  the- 

The  Immediate  cause  of  the  controversy  .  ground  upon  which  their  building  actually 
herein  Is  alleged  in  plaintiffs'  petition  to  be  stood,  and  that  they  would  execute  to  him- 
that  on  the  13th  day  of  June,  1904,'  Mrs.  whatever  conveyance  or  acquittance  was  nec- 
Laura  B.  Harsha  through  her.  agent,  unlaw-  essary  to  release  any  claim,  or  color  of  claim, 
fully  and  forcibly  tore  down  the  fencing  of  of  said  association  to  the  remainder  of  said' 
said  lot  claimed  by  the  church,  and  moved  tract,  and  that  the  said  association  and  the 
thereon  a  large  two-story  frame  building  'members  thereof  first  acquired  possession  of 
known  as  the  "Woman's  Christian  Temper-  said  tract  of  ground  by  the  permission  or 
ance  tJnitm's  Building,"  and  that  tixe  was  and  undw  the  said  Robert  L.  Owen,  and  have- 
thereby  seeking  by  force  and  unlawful  means  ^  evw  since  Uie  year  1891  been  holding  tlw- 
to  ^ect  the  plalnttffii  from  and  to  take  pos-  same  under  the  said  Robert  L.  Owen  1^  vlr- 
session  of  the  lot  forcibly  and  unlawfully.  I  tue  of  said  permlsBlon  and  consent ;  that  pur- 
and  an  li^nction  was  asked  restraining  her  ;  snant  to  the  egreemoit  between  the  said  as- 
from  pursuing  such  course.  To  this  comr  |  soclatlon  and  the  said  Robert  L.  Owen,  sidd 
plaint  the  defendant  filed  answer  and  cross- '  association  proceeded  to  elect  Mrs.  Josephine 
complaint,  In  which  she  disclaims  any  Interest ;  0.  Spauldlng^  who  was  a  citizen  of  the  Greek 
whatever  In  the  property  mentioned  In  plain-  \  Nation  (It  being  then  supposed  that  it  was 
tiffs'  ctnnplaint,  in  her  IndlTldnal  capacity,  |  necessary  to  have  the  property  in  the  name  of 
but,  as  trustee,  named  In  the  deed,  she  dalm- 1  a  citizen)  trustee  for  said  Woman's  Christian 
ed  to  be  the  owner  In  fee  simple  of  all  of  lot  Temperance  Union,  and  Robert  L.  Owen  ex- 
1  m  block  300,  in  the  city  of  Muskogee,  Ind.  I  ecnted  to  said  Josephine  C.  Spauldlng  a  quit- 
T..  as  surveyed  and  platted  toy  the  town-site  claim  deed  to  a  portion  of  the  hereinbefore 
commission,  by  virtue  of  the  patent  executed  mentioned  tract  of  ground.  In  the  southwest 
to  her,  above  set  out  She  further  denied  corner  thereof,  fronting  30  feet  on  what  Is 
that  the  plalntlffa  were  the  owners  of  the  ,  qow  C.  strtet  and  running  back  between 
lot  above  described,  or  any  portion  of  it,  but  parallel  lines  a  depth  of  50  feet;  that  after 
that  the  plalntlflTs  bad  attempted  to  get  pos- 1  the  ratification  of  the  agreement  between  the 
session  thereof  through  the  school  board  of  ,  United  States  of  America  and  the  Creek  N»- 
Muskogee,  by  getting  them  to  build  a  house  tlon,  providing  for  the  scheduling  and  the  ap- 
on  the  same.  For  cross-complaint  she  states  !  pralsement  of  town  lota  In  the  Creek  Nation, 
that  she  held  a  patent  to  the  entire  lot,  and  j  Lama  E.  Harsha.  without  the  knowledge  or 
that  the  deed  made  by  Robert  L.  Owen  and  consent  of  either  Robert  L.  Owen  or  Jose- 
the  deed  made  by  Josephine  a  Spauldlng  to  |  phine  O.  Spauldlng,  and  without  any  autbor- 
the  plaintiffs  were  executed  without  author-  i  ity  from  the  Woman's  Christian  Temperance 
Ity  of  law,  and  conveyed  no  title,  but  were  j  union  so  as  to  do,  procured  the  town-site 
a  cloud  upon  the  title  which  defendant  held  commission  for  the  town  of  Muskogee,  Ind. 
as  trustee,  and  prayed  that  the  same  be  can-  r„  to  schedule  and  appraise  lot  1  In  block  390 
celed.  In  answer  to  defendant's  cross-com-  to  the  said  Laura  E.  Harsha,  as  trustee,  and 
plaint  the  plalntiCFs  denied  specifically  the  at-  has  since  procured  the  deed  or  patent  there- 
l^atlons  set  forth  therein,  denying  the  va-  to  hereinbefore  recited,  and  that  the  said 
lidlty  of  the  deeds  referred  to,  and  further  Robert  L.  Owen  was  not  aware  that  such  was  - 
answered  aa  follows:  "That  in  the  year  1891  the  case  ontil  after  said  patent  bad  actnal^ 
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ly  been  Issned  to  said  Laura  E.  Harsha,  bat 
tbat  after  he  became  aware  of  the  Issuance  of 
said  patent,  It  was  still  the  understanding  be- 
tween the  said  Robert  L.  Owen  and  the  of- 
flcers  and  members  of  the  Woman's  Christian 
Temperance  Union,  and  with  the  said  Laura 
E.  Harsha,  tbat  they  proposed  to  carry  out 
their  original  agreement  with  the  said  Rob- 
ert L.  Owen,  and  that  they  did  not  assert 
any  claim  to  any  portion  of  said  tract  of 
ground,  except  that  part  which  Robert  L. 
Owen  had  originally  quitclaimed '  to  Jose- 
phine C.  Spauldlng,  as  hereinbefore  recited; 
that,  relying  upon  this  agreement  and  nnder- 
standlng  Tflth  said  association  and  with  the 
members  thereof  and  with  the  said  Laura  E. 
Harsha,  the  said  Robert  L.  Owen,  on  the  8th 
day  of  January,  1902,  executed  and  delivered 
to  the  plaintiEFs  herein  a  qaltclalm  deed  to 
all  of  lot  1  in  block  390,  except  SO  by  70 
feet,  in  the  southwest  comer  thereof,  being  a 
portion  of  said  lot  upon  which  said  Woman's 
Christian  Temperance  Union  Building  then 
stood,  and  10  feet  north  thereof,  for  a  con- 
sideration of  $422.50,  actually  paid  by  the 
plaintlCTs  at  the  time;  that  subsequently,  in 
pursuance  of  the  understanding  and  agree- 
ment which, had  existed  for  11  years  prior 
thereto,  the  said  Woman's  Christian  Temper- 
ance Union  of  America  met,  at  which  meet- 
ing the  said  Laura  B.  Harsha  was  present, 
and  In  which  she  iwrticipated,  and  the  reso^ 
lutloD  was  ananimoualy  passed  authorizing 
their  trustee,  who  was  then,  and  has  always 
been,  and  still  is,  Josephine  C.  Spauldlng,  to 
execute  to  the  plaintiffs,  for  and  on  behalf 
of  said  association,  a  warranty  deed  to  the 
same  portion  of  lot  1  In  block  390,  which 
Rol>ert  L.  Owen  liad  conveyed  to  these  plain- 
tiffs, copy  of  which  resolution  is  attached 
hereto,  marked  'Exhibit  A,*  and  made  a  part 
hereof ;  that  pursuant  to  said  resolution  the 
said  Josephine  C  Spauldlng  executed  a  war- 
ranty deed  to  the  plaintiffs  herein  for  said 
parcel  of  ground,  copy  of  which  deed  Is  at- 
tached to  defendant's  cross-complaint,  marked 
'Exhibit  C ;  that  even  though  the  patent  Is- 
sued to  the  said  Laura  E.  Harsha  by  the 
town-site  commission  may  have  had  the  ef- 
fect of  transferring  the  naked  legal -title  to 
said  ground  to  the  said  Laura  E.  Harsha, 
neither  the  said  Woman's  Christian  Temper- 
ance Union  had  ever  at  any  time  prior  there- 
to indicated  In  any  way  that  they  were  hold- 
ing said  ground  other  than  under  the  said 
Robert  L.  Owen,  and  pursuant  to  their  agree- 
ment with  him,  and  that  the  Woman's  Chris- 
tian Temperance  Union  Association  and  the 
said  Robert  L.  Owen  were  in  equity  the  real 
owners  of  said  property,  and  the  beneficia* 
ries  of  said  deed,  and  that  they  had  In  equity 
a  right  to  demand  a  conveyance  of  the  legal 
title  from  the  said  Laura  E.  Harsha  to  tbem ; 
that  all  right,  title,  and  Interest  of  the  said 
Robert  L.  Owen  and  of  the  said  Woman's 
Christian  Temperance  Union  Association  has 
by  virtue  of  the  deeds  hereinbefore  recited 
from  Bobert  L.  Owen  and  Jos^hlne  a 


Spauldlng  to  the  plaintiffs  in  this  action,  and 
that  they  are  entitled  to  have  the  conveyance 
of  the  legal  title  to  said  premises  by  the  said 
Laura  B.  Harsha;  that  as  hereint>efore  re- 
cited, the  building  owned  by  the  said  Wo- 
man's Christian  Temperance  Union  Associa- 
tion has  been  moved  so  far  north  from  where 
It  originally  stood  that  it  extends  upon  that 
portion  of  lot  1  In  block  890,  now  owned  by 
the  plaintiffs  in  this  action,  a  distance  of 
several  feet,  and  that  plaintiffs  are  entitled 
to  have  said  structure  removed  from  the  por- 
tion of  said  lot  owned  by  them."  Whereupon 
they  prayed  that  a  decree  be  entered  "adjudg- 
ing and  decreeing  the  plaintiffs  herein  en- 
titled to  all  that  portion  of  lot  1  in  block  390 
conveyed  to  them  by  the  deeds  of  Robert  L. 
Owen  and  Josephine  C.  Spauldlng,  and  tbat 
no  other  person  has  any  right  thereto,  and 
requiring  and  compelling  the  said  Laura  E. 
Harsha  to  execute  In  due  form  of  law  a  con- 
veyance conv^lng  to  the  plaintiffs  In  this 
action,  as  ruling  elders  In,  and  as  tmsteea 
for,  the  Cumberland  Presbyterian  Church,  In 
Muskogee, .  Ind.  T.,  the  legal  title  to  said 
premises;  that  the  court  make  and  enter  a 
decree  requiring  the  defendant,  Laura  E. 
Harstia  to  remove  from  tliat  portion  of  lot  1 
in  block  890  owned  by  plaintiffs  herein  the 
buildings  and  structures  placed  tliereon  by 
her,  and  that  she  be  enjoined  and  restrained 
forever  from  further  Interferli^  with  these 
plalntiCts  in  the  possession,  use,  enjoyment, 
and  control  of  that  portion  of  lot  1  in  b\oA 
390,  embraced  in  the  deeds  from  Kob^  L. 
Owen,  and  JosejAlne  O.  Spauldlng  to  these 
plalntltrs." 

Upon  the  Issues  thus  being  made  op,  tbe 
court  referred  the  case  to  Thomas  A.  San- 
son, master  in  chancery,  to  take  evidence  and 
report  with  conclusitms.  The  repwt  of  the 
findings  of  fact  and  conduslfHU  of  law  based 
therecm.  Is  as  follows: 

"(1)  I  find  that  the  Woman's  ChilstlAii 
Temperance  Union  Association  oC  HoAogee 
is  an  organization  of  women  of  tbe  Tariom 
Christian  denominations  of  the  city  of  Mus- 
kogee, organized  for  the  purpose  of  promot- 
ing Christianity  and  the  cause  of  temperance, 
and  that  It  was  o^fanlzed  in  Muskogee  In  tbe 
year  188S,  and  hag  never  been  inc<Hporated. 

"(2)  I  find  that  on  tbe  23d  day  of  Juue 
A.  D.  1891,  that  this  organisation  or  assocla- 
tlcm,  at  a  r^rular  meeting  of  the  same,  elect- 
ed and  selected  Mrs.  Josephine  C.  Spanldin;. 
of  Muskogee,  a  citizen  of  tbe  Creek  Nation,  its 
trustee,  for  the  purpose  of  acquiring  a  lot  hi 
Muskogee  upon  which  to  erect  a  building 
for  the  association,  and  that  on  the  same  day 
tbe  association  voted  to  accept  tbe  gift  of  ' 
lot  located  near  Harrell  Institute,  from  Bob- 
ert L.  Owen. 

"(3)  I  find  that  on  the  24th  day  of  Jvof 
A.  D.  1891,  that  the  said  Robert  L.  Owen 
sold,  cmveyed,  transferred,  and  quitclaimed 
to  the  said  Josephine  C.  Spauldlng,  trustee 
tor  the  Woman's  Christian  Teii4>wa]ice  Union, 
a  part  of  fiio  lot  in  coatranaj  In  ttali  solt 
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described  as  follows:  'BeginntDg  at  a  polut 
in  the  southwest  corner  of  the  lot  purchased 
me  of  JoBbua  Ross  and  wife,  on  tbd 
east  edge  of  the  present  Institute  street 
southwardly  thirty  feet;  and  thence  paral- 
lel with  Institute  street  southwardly  thirty 
teet;  and  thence  to  the  point  of  b^lnning, 
maUng  a  lot  80  by  SO,  to  have  and  to  bold 
forever* — tot  a  consideration  of  f  1. 

"(4)  I  find  that  the  said  Robert  L.  Ow«n 
wu  in  the  lawful  possession  of  the  prem- 
ises granted,  and  that  the  Woman's  Obriatlan 
Temperance  Union  Association,  took  posses- 
sion of  the  said  lot  under  tbls  conveyance  and 
built  a  two-story  building. 

"(JSi  1  And  that  the  said  Robert  L.  Owen 
was  at  the  time  in  possession  of  other  ad- 
jcdnlng  property  not  Included  in  this  con- 
veyance, and  that  tlie  property  conveyed 
and  this  adjoining  property  were  afterwards 
platted  as  lot  No.  1.  In  block  No.  S90,  In  the 
city  of  Muskogee  by  tbe  Uuskogee  Town- 
Site  Commission. 

*^6)  1  find  that  Mrs.  Josephine  a  Spauld- 
Ing  was  elected  traatee  as  aforesaid  on  June 
28,  1891,  because  It  was  then  supposed  that 
tbe  property  of  the  association  could  <nUy  be 
held  by  a  Creek  dtlsen,  and  that  Mrs. 
Spaulding  was  a  dtlsen  of  the  Greek  Nation, 
and  that  she  has  ever  since  been  tbe  duly 
elected  trustee  of  the  association,  for  tbe 
purpose  of  Mqulrlng  and  holding  its  prop- 
erty. 

"(7)  I  find  that  at  tbe  time  the  Muskogee 
Town-Site  Commission  ^irere  scheduling  and 
apprfilsing  lots  tn  the  city  of  Muskogee,  and 
laying  that  city  oS  Into  IMs.  blocks,  streets, 
and  alleys,  they  platted  the  premises  convey- 
ed by  Robert  L.  Owen  to  Mrs.  Josephine  O. 
Spaulding  as  trustee  fOr  the  Woman's  Chris- 
tian Temperance  Union  Association,  together 
witb  adjoining  property  In  the  lawful  posses- 
sion of  Robert  L.  Owen,  as  lot  Na  1,  In  block 
No.  890;  and,  when  this  was  done.  It  was 
agreed  between  the  Woman's  Christian  Tem- 
perance UnlfHi  Association  of  Muskogee,  and 
the  said  Robert  L.  Owen,  that  they  (tbe  as- 
sociation) would  Bcbedule  the  lot  upon  which 
their  building  stood,  together  with  the  ad- 
](^ng  property  of  Robert  I<.  Owen,  all  of 
which  has  been  platted  as  lot  No.  1,  in  block 
S90,  in  the  name  of  their  trustee,  and  that 
afterwards  they  would  convey  or  quitclaim  to 
Robert  li.  Owen  or  bis  assigns  all  of  the  lot 
with  the  excepflm  of  that  part  iqton  which 
their  building  stood,  and  whicb  had  thereto- 
fore been  conveyed  to  them  by  Mr*  Owen, 
and  at  that  time  Mr.  Owen  enlarged  bis  pre- 
vious grant  and  conveyance,  so  that  their  lot 
should  be  80  feet  by  70  feet 

"(8)  I  And  that  acting  under  this  agree- 
ment and  arrangement,  the  association  paid 
to  tike  Creek  Nation,  throns^  the  United 
States  Indian  ageni  one-fourth  of  the 
amount  due  npcm  the  appraised  value,  and 
ttn  said  Robert  li.  Owen  three-fourths  of  tbe 
appraised  value  of  the  said  lot 

"(Q)  I  find  that  the  Muskogee  Town-Site 


Gommls^on  listed,  scheduled,  and  appraised 
the  said  lot  No.  1,  In  block  890,  being  tbe  lot 
In  controversy,  to  Laura  B.  Harsha,  trustee 
of  the  Woman's  Christian  Temperance  Union 
Association  of  Muskogee,  instead  of  to  their 
duly  elected  trustee,  Mrs.  JosejAlne  O. 
Spaulding;  and  that  on  October  S,  1001,  P. 
Porter,  Principal  Chief  of  the  Muskogee,  or 
Creek  Nation,  executed  a  deed  or  patent 
therefor  to  the  said  Laura  B.  Harsha,  and 
that  the  same  was  approved  on  January  10. 
lOQ^,  by  lliomas  Ryan,  Acting  Secretary  of 
tbe  Interior,  and  thereaft^^ards  delivered 
to  the  defendant,  Laura  E.  Harsha. 

"(10)  I  find  that  on  February  7, 1902,  Rob- 
ert L.  Owen  by  his  certain  Instrument  In 
writing  conveyed  and  qnittdalmed  all  of  his 
right  title,  and  Interest  In  and  to  said  lot,  to 
the  plaintiffs  as  ruimg  ^ders  and  trustees 
of  the  Cumberland  Presbyterian  Church  of 
Musgokee,  for  dinrch  purposes,  excepting 
from  this  ctmveyance  the  lot  80  feet  by  TO 
feet,  which  had  previoudy  been  granted  by 
bhn  to  the  association  for  a  consideration  ot 
I422JS0. 

"(11)  I  find  that  on  June  10,  U02,  at  a 
regular  meeting  of  tiie  Woman's  Christian 
Temperance  Union  Association  ot  Muskogee^ 
a  resolntltm  was  unanimously  adopted,  di- 
recting and  Instructing  the  trustee,  Mrs. 
Jos^blne  C.  Spaulding,  to  nscute  and  (te- 
Hver  to  the  Gnmberiand  Presbyterian  Cbnrdti 
of  Muskogee,  a  deed  to  all  that  part  of  lot 
No.  1,  in  block  390,  In  the  dty  of  Muskogee, 
not  Included  In  the  deed  from  Robert  L. 
Owen  to  the  Woman's  COiristlan  Temperance 
Unlcm  Association. 

"(12)  I  find  that  on  July  9,  1902,  that  the 
said  Josephine  C.  Siuuldlng,  as  sndi  trustee, 
acting  under  sudi  resolutlm  and  anthtnity. 
executed  and  delivered  to  tbe  plaintUfs,  as 
sudi  ruling  elders  and  trustee  a  warranty 
deed  to  all  of  lot  No.  1,  In  block  800,  exc^- 
iDg  therefrom  80  by  70  feet  In  tbe  soutbwest 
comer  of  said  lot  and  tbat  said  deed  was 
duly  recorded. 

"(199  I  And  that  tbe  Woman's  Christian 
Temperance  Union  Association  of  Muskogee 
are  deslrons  of  oonytlylng  with  Ihe  agree- 
ment made  by  them  with  the  said  Robot 
Owen,  and  have  done  all  in  their  power  to 
carry  the  same  into  effect  bat  that  the 
wishes  of  the  assodatioi  have  been  Amstrat- 
ed  by  the  defendant,  who  caused  delr  j^topet- 
ty  to  be  sdieduled,  deeded,  and  appraised  to 
her  as  trustee^  without  the  author^,  knowl- 
edge, or  consoit  of  the  other  membws  of 
the  assodation. 

"(14)  It  has  beoL  urged  by  counsel  tor  de- 
fendant that  Robert  L.  Owen  had  scheduled 
and  appraised  to  him  directly  more  land  than 
he  was  entitled  to  lawfully  datan  and  hOld 
under  the  provldons  of  the  treaty  (exduslve 
of  this  property  In  controversy  In  the  dty 
of  Muskogee,  and  therefore  coidd  not  hold 
the  property  In  controTor^  hlmsdf,  or 
through  another;  but  I  cannot  so  find  trom 
the  testimony  in  this  causa 
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"From  the  foregoing  facts,  I  am  of  the 

■opinion  and  conclude: 

"(1)  Ttiat  the  defendant  Laura  E.  Harsha. 
as  trustee,  holds  the  legal  title  to  lot  No.  1, 
In  block  No.  390,  in  the  dty  of  Maslcogee,  in 
trust:  As  to  30  feet  front  by  70  feet  In 
depth  fn  the  southwest  corner  of  said  lot,  for 
the  Woman's  Christian  Temperance  Union 
Association  of  Muskogee. 

"(2)  As  to  the  balance  of  said  lot,  tliat  she 
holds  the  legal  title  thereto  as  trustee,  in 
trust,  for  the  Cumberland  Presbyterian 
Church  of- Muskogee,  Ind.  T.,  and  that  the 
same  should  be  ordered  conveyed  by  defend- 
ant to  plaintifTs,  as  ruling  elders  and  trustees 
Cor  said  church. 

"Recommendations. 

"I,  therefore,  recommend  that  the  court 
make  and  enter  a  decree  herein,  directing 
the  defendant,  Laura  B.  Harsha,  as  such 
trustee,  to  convey  to  the  plaintiffs,  as  ruling 
elders  and  trustees  of  the  Cumberland  Pres- 
byterian Church  of  Muskogee,  Ind.  T.,  all  of 
said  lot  No.  1,  in  block  No.  390,  with  the 
exception  of  30  feet  by  70  feet  in  the  south- 
"west  corner  thereof,  and  that  upon  her  fail- 
ure to  do  so  a  commisslouer  of  this  court 
be  ordered  to  execute  and  deliver  the  same, 
that  plaintiffs  be  placed  in  possession  of  that 
part  of  said  lot,  and  defendant's  building 
removed  therefrom,  and  that  the  defendant 
be  perpetually  enjoined  from  interfering  with 
plaintiffs*  possession  to  same." 

To  this  report  the  defendant  filed  a  num- 
ber of  exceptions,  and  on  a  hearing  thereof 
the  court  sustained  the  same,  and  entered  a 
decree  providing  that  plaintiffs  take  nothing 
by  their  suit,  and  that  the  title  to  the  prop- 
erty in  controversy  be  declared  to  be  in  the 
defendant,  I/aura  E.  Harsha,  trustee  of  the 
Woman's  Christian  Temperance  Union  of 
Muskogee,  Ind.  T.,  in  addition  to  setting 
aside  and  canceling  the  deeds  of  Robert  L. 
Owen  and  Josephine  C.  S[>auldiiig  to  the 
same.  From  this  Judgment  the  plaintiffs  ap- 
pealed to  the  United  States  Court  of  Appeals 
of  the  Indian  Territory,  and  the  case  comes 
to  this  court  for  our  consideration  under 
the  terms  of  the  enabling  act  (Act  June  16, 
1906,  c.  3335,  34  Stat  287)  and  schedule  of 
the  Constitution. 

B.  P.  De  Graffenried  and  Preston  C.  West, 
for  appellants.  N.  B,  Maxey  and  Cook  & 
Hyams,  for  appellee. 

DUNN,  J.  <after  stating  the  facts  as 
abore).  The  qnestton  for  ns  to  determine  is 
nliether  or  not  the  court  erred  in  setting 
aside  the  findings  of  the  master  and  his  con- 
clusions thereon.  It  Is  laid  down  in  nu- 
merous decisions  that,  while  a  court  Is  tn  no- 
wise bound  by  the  conclnMons  of  law  t« 
■wbidi  a  master  or  referee  arrives,  his  find- 
ings ctf  ftict  are  entitled  to  the  same  condu- 
slTenesB  as  a  special  verdict  of  a  jury ;  and. 


where  there  Is  any  testimony  legally  sufB- 
dent  to  snKiort  sndi  flndlDga,  they  wlU  not 
be  set  aside.  Oreenhaw  et  aL  Com  lie.  74 
Ark.  336,  8S  S.  W.  768 ;  Klmberly  t.  Arms, 
129  U.  S.  S12,  0  Sap.  Ot  855.  S2  L.  Bd.  764; 
Rainwater-Bradford  Hat  Ccnnpaiiy  et  aL  t. 
McBride  et  al.,  S  Ind.  T.  621,  64  S.  W.  B56; 
Hope  V.  Bonrland  (Okl.,  not  yet  offidallr  re- 
ported) 88  Pae.  5S0.  We  have  read  the  reccwd 
with  care  and  attentlcu,  have  endeavored  to 
give  Hie  proper  probative  value  to  the  tes- 
timony contained  therein,  and,  wdtfUns  the 
findings  of  fact  made  by  the  master  by  the 
evldmce,  It  Is  our  Judgment  that  they  ue 
sustained  thereby.  There  Is  bnt  little  dis- 
pute upon  the  facts  which  contnd  in  the 
case,  and  most  of  these  we  have  set  out  in 
oar  statement.  Upon  Qie  findings  of  Uie  mas- 
ter and  the  undisputed  evidence  before  ns 
must  the  determlnattcm  of  this  court  be 
based. 

From  these  tUngs,  as  Is  seen.  It  sabstan- 
tlally  aiHiwars  that  the  Woman's  Christian 
Temperance  Unloa  Is  an  anlncorpmated  toI- 
untary  association,  existing  bt  the  aty  of 
Muskogee ;  its  purposes,  as  Is  generally 
known,  being  for  the  promotion  and  foster- 
ing of  temperance  and  morality.  As  such  an 
association,  while  it  may  not  hold  real  prop- 
erty in  Its  name.  It  has  the  power  to  appoint 
trustees  in  whom  title  to  such  real  property 
as  it  may  own  may  be  vested.  Colley  v.  Wil- 
son, 80  Mo.  App.  306 ;  Liggett  v.  Ladd,  17  Or. 
89,  21  Pac.  133,  24  Am.  &  Eug.  Bncy.  of  Law, 
pp.  S60-361.  Such  is  the  doctrine  generally 
laid  down  in  the  adjudicated  cases  wbereio 
this  question  has  arisen,  and  which  is  de- 
clared in  the  case  of  Liggett  v.  Ladd.  supra : 
"Mere  voluntary  assodattons,  however,  can- 
not take  the  title  to  real  property  in  their 
society  name,  as  they  are  not  in  law  regard- 
ed persons,  but  it  may  be  held  for  their 
use  and  benefit  by  trustees,  and  their  right 
to  the  enjoyment  of  the  property  be  secured 
in  that  way."  Acting  under  this  power,  by 
resolution  at  one  of  its  meetings,  it  agreed 
to  accept,  as  a  gift  from  Robert  L.  Owen,  a 
portion  of  lot  No.  1,  In  blodc  No.  390,  of  the 
city  of  Muskogee,  and  in  keeping  with  this 
resolution  it  took  from  him  a  conveyance  of 
this  property,  and  on  It  erected  the  two- 
story  building  mentioned  heretofore.  The 
balance  of  the  lot  continued  to  remain  the 
property  of  Robert  L.  Owen  until  he  made 
an  arrangement  to  convey  the  same  to  the 
Cumberland  Presbyterian  Church,  whidi  was 
put  into  possession  thereof.  The  school  dis- 
trict in  wliich  the  lot  was  situated  erected 
a  building  thereon,  which  was  used  by  the 
church,  in  conjunction  with  the  school,  for 
church  purposes.  There  can  be  no  doubt 
from  the  record  in  this  case  that  it  was  not 
the  intention  of  the  Woman's  Christian  Tem- 
perance Union,  when  it  went  upon  the  land 
deeded  It  by  Mr.  Owen,  to  daim  the  balauce 
of  the  property  in  the  same  lot  adversely  to 
him  or  his  assigns,  and  Oiere  can  be  no  aiies> 
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tfott  bat  that  It  was  the  nndergtanding  be- 
tween all  parties  that  the  cifaurch  should  nl- 
tlmately  have  the  balance  of  the  lot  ThJs 
understanding  wonld  nnquestlonabtr  bSTe 
been  carried  out  without  friction  had  it  not 
been  tiiat,  at  tiie  time  of  the  schednUne  and 
appraisement  of  this  pn^erty.  the  <^lcer8 
In  charge  of  the  same  infonned  the  presi- 
dent of  the  society  that  the  balance  of  die 
lot  could  not  Ve  sdieduled  to  Mr.  Owen, 
nor  for  his  benefit  by  reason,  as  was  Btated, 
-of  the  conclusion  on  their  part  that  he  had 
at  that  time  already  scheduled  to  him  all 
of  the  proper^  within  Uuskogee  permitted 
by  law.  nierenpon  the  president  of  the 
society  had  the  same  scheduled  to  herself 
as  trustee  fOr  the  said  society.  She  was 
doubtless  prompted  to  this  by  the  belief  that, 
did  she  not  do  so,  both  Mr.  Owen  and  the 
society  would  lose  tlie  xvoperty.  Acting  up- 
on this,  she  had  the  entire  tot  scheduled  to 
herself  as  trustee  for  the  society.  In  due 
time  receiTlng  the  patent  tiierefor.  In  keep- 
ing with  the  previous  arrangement,  however, 
the  society  paid  one-fourth  of  the  appralse- 
nient  upon  the  lot  and  the  Cumbo'Iand  Fres- 
bytwlan  Ghurch,  through  Mr.  Owen,  paid 
three-fourths,  and,  in  keeping  with  the  pre- 
Tions  arrangement,  Mr.  Owen  executed  his 
deed  of  conveyance  to  the  Cumberland  Pres- 
byterian Ghurch,  and  the  society,  of  which 
Mrs.  Harsha  was  president,  passed  a  reso- 
lution that  their  trustee  should  likewise  con- 
vey all  of  that  portion  of  the  lot  not  then 
held  by  It  to  the  church.  It  appears  from 
tbe  evidence  that  Mrs.  Spaulding  was  origi- 
nally selected  for  trustee  for  the  lot  pre- 
sented to  tbe  society  by  Mr.  Owen,  and,  com- 
plying with  the  resolution,  she  executed  tbe 
deed  In  question  to  the  church,  which  was  In 
possession  of  and  occupying  the  lot  at  that 
time.  So  that  it  appears  the  society,  Mrs. 
Spaulding,  and  Mr.  Owen  are  all  desirous 
of  carrying  out  the  previous  arrangement 
with  the  church,  and  that  the  presldeut  of 
the  society,  who  secured  title  to  the  lot  in 
herself,  as  above  set  forth,  alone  Is  contest- 
ing the  right  of  tbe  church  to  the  possession 
and  title  of  the  property.  Under  these  con- 
ditions we  will  first  inquire  as  to  the  status 
of  the  title  and  ownership  of  the  portion  of 
the  lot  claimed  by  tbe  church. 

Property  owned  by  an  unincorporated,  vol- 
untary association  belongs  to  tbe  association. 
It  belongs  to  the  entity  or  the  institution 
brought  into  existence  by  the  association  of 
the  people  constituting  It  Such  an  organiza- 
tion Is  not  a  partnership  or  a  corporation,  al- 
though It  has  some  of  the  elements  of  both. 
By  becoming  a  member  of  it  one  takes  an  In- 
terest in  the  property  owned  by  it  but  by 
leaving  It  be  leaves  this  Interest  behind  him 
in  those  who  continue  as  members  of  tbe 
organization.  SchUler  Gommandery,  etc.,  v. 
Jaennichen,  116  Mich.  129,  74  N.  W.  4fi8;  Alt- 
mann  et  al.  v.  Bens  et  al.,  27  N.  J.  Eq.  331 ; 
Ostrnm  V.  Greene,  161  N.  Y.  353,  95  N.  E.  919. 
Hence  we  see  from  tbis  that  the  president 


of  tbe  society  in  her  Individual  capacity  has 
absolutdy  no  title  whatever  to  tbis  property; 
that  the  society  as  a  body  has  the  absolute 
right  to  control  its  disposition.  Much  space 
Is  devoted  In  the  brleb  of  counsel  In  arguing 
tbe  qnestlon  as  to  whether  or  not  a  trust  re- 
sulted for  the  benefit  of  Mr.  Owen,  and 
whether  or  not  there  was  sufBdoit  ctHnpe- 
tent  evidence  to  establish  the  same,  and 
whether  or  not  such  relatltmshlp  could  legally 
be  established,  considering  the  hypothesis 
that  more  property  had  been  scheduled  to 
Um  than  he^could  lawfully  take,  but  to  our 
minds,  this  question  is  immaterial  when  we 
take  Into  conslderatiou  the  fact  tiiat  this 
property  did  not  belong  to  Mrs.  Harsha,  that 
she  had  no  Indlrldual  Interest  in  it  but  that 
it  was  either  the  property  of  Mr.  Owen,  or  of 
the  society,  with  herself  as  trustee.  If  It 
w«B,  in  fact  Mr.  Owen's,  then  he  had  a  i^ht 
to  direct  Its  transfer  and  to  require  her,  as 
his  trustee,  to  execute  a  deed  to  the  same. 
If,  as  Is  contended  by  counsel  for  Mis.  Har- 
sha, it  did  not  belong  to  Mr.  Owen,  but  t>e- 
longed  to  the  society,  then  the  society  had  a 
right  to  control  It  and  direct  Its  alienation, 
and  it  or  Its  grantee  would  have  a  right  on 
proper  resolution,  duly  passed,  to  require  its 
trustee  to  execute  a  deed  of  conveyance. 
Washburn  on  Real  Property,  vol.  2,  {  1503. 
Trusts  of  the  character  estebllshed  in  Mrs. 
Harsha  are  what  are  known  as  "simple  or 
dry  trusts,"  and  Mr.  Washburn,  In  the  sec- 
tion of  his  work  cited  above,  has  this  to  say 
about  the  right  of  the  cestui  que  trust  to  di- 
rect a  ccmveyance  on  tbe  part  of  bis  trustee: 
"Where  It  is  a  simple  or  dry  trust,  courts  of 
equity  will  give  the  cestui  que  trust  posses- 
sion, or  require  tbe  trustee  to  convey  the  es- 
tate as  the  cestui  que  trust  may  direct  But 
a  trustee  can  only  be  divested  of  his  right  of 
possessirai  by  a  decree  of  a  court  of  equity. 
If  tnuts  are  passive^  the  cestuis  que  trust 
have  a  right  to  control  the  estate;  if  active, 
then  the  trustees.  Passive  trustees  cannot 
recovn  the  land  from  the  possession  of  the 
cestui  que  trust  or  his  assignee,  and  such 
cestui  qne  trust  may  compel  tbe  trustee  to 
Gonv^  the  estate  for  his  benhflt"  Did  not 
the  conv^ance  from  the  society  and  Owen 
of  their  Interest  In  the  property  to  the  churdti 
constitute  Mrs.  Harsha  the  trustee  of  the 
naked  legal  title  for  the  dinrch?  If  so^  Is  it 
not  clear  that  It  could  require  h«r  to  make 
conveyance?  In  the  case  at  bar  tbe  society, 
to  tbe  extent  that  it  Is  possible,  considering 
the  attitude  of  its  president,  has  c<mveyed 
all  of  Its  title  In  and  to  this  property  to  the 
church.  The  property  cost  the  society  noth- 
ing. It  had  not  a  dollar  invested  in  It  Tbe 
church  through  Mr.  Owen  paid  the  appraise- 
ment and  if ,  Bs  Is  seen,  the  society  is  the 
owner  of  it  Mrs.  Han^a,  Its  president  can- 
not deprive  it  of  Ite  Inherent  right  of  aliena- 
tion. 

Some  objectl<m  is  made  to  the  validity  of 
the  resolution  to  bind  the  society,  owing  to  the 
fact  that  but  a  small  percentage  of  the  mem- 
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bersbip  of  the  order  were  present  at  the 
time  the  resolution  directing  the  coDTeyance 
was  passed.  There  1b  no  evidence  In  the  rec- 
ord showing  the  terms  of  the  by-laws  or  con- 
stltntton  of  the  society  upon  the  question  of 
a  quorum.  The  evidence  shows  that  ttie  reso- 
lution was  passed  unanimously.  We  believe 
that,  in  the  absence  of  any  evidence  showing 
the  rule  of  the  association,  the  law  obtaining 
Is  as  laid  down  in  23  Am.  &  Eng.  EMcy.  of 
Law,  p.  589,  wherein  it  Is  held:  "A  body  In- 
definite as  to  number  may  act  by  a  majority 
of  the  members  present  at  any  legal  meeting, 
no  matter  how  small  a  proportion  they  may 
constitute  of  the  whole  number  entitled  to  be 
present."  See  authorities  cited,  note  2.  A 
quorum  Is,  to  all  intents  and  purposes,  as 
much  the  body  to  which  It  pertains  as  If 
every  member  were  present  From  the  evi- 
dence In  this  case  it  appears  that  but  few 
members  were  In  the  habit  of  transacting 
business.  For  Instance,  there  were  but  five 
present,  as  was  shown  by  the  evidence  on 
the  occasion  of  accepting  the  proposition 
made  by  Mr.  Owen  to  deed  to  the  society  the 
portion  of  the  lot  owned  by  It.  On  the  occa- 
sion that  the  resolution  was  passed  under 
which  Mrs.  9pauldlng  made  the  transfer  to 
the  church,  Uiere  were  but  seven  present; 
and  on  the  occasion  of  tbe  approval  of  the 
minutes  of  tbe  meeting  at  which  this  action 
was  taken  there  were  nine  present.  The 
membership  of  the  organization  was  various- 
ly estimated  to  be  from  20  to  100,  both  of 
these  being  merely  estimates. 

Under  this  view  of  the  case,  It  is  our  Judg- 
ment that  the  decree  of  the  district  court 
should  be  reversed  and  set  aside.  The  cause 
Is  accordingly  remanded  to  the  District  Ck)urt 
of  Muskogee  county,  and  tbe  court  is  hereby 
directed  to  enter  one  in  accordance  herewith, 
under  the  provisions  of  sections  2633  and 
2634  of  the  Annotated  Statutes  of  Indian 
Territory  for  1889.   All  the  Justices  concur. 


INDIAN  LAND  &  TRUST  CO.  v.  FEARS 
et  al. 

(Supreme  Court  of  Oklahoma.    Nov.  23,  1908.) 

IMDIANS  (g  19*)— Indian  Agents— Evictions. 

Section  19,  Act  of  CongresB,  entitled  "An 
act  to  ratify  and  confirm  a  snpplemeatal  uree- 
ment  with  tbe  Creek  Tribe  of  Indiana,  and  for 
other  purposes"  (passed  June  80.  1902,  c.  1323, 
82  Stat  G04),  does  not  authorize  the  United 
States  Indian  agent  of  Indian  Territory  to  evict, 
at  the  Instance  of  the  father  and  sole  heir  of  a 
deceased  allottee,  parties  in  peaceable  posses- 
sion, under  claim  cC  rlKht  to  a  tract  of  land  al- 
lotted by  and  to  bu<»  decedent  prior  to  his 
death. 

[Ed.  Note.— For  other  cases,  see  Indians,  Cent. 
Dig.  8  51 ;  Dec.  Dig.  8  19.»] 

(Syllabus  by  tbe  Court) 

Drror  to  the  United  States  Oonrt  for  the 
Western  District  of  the  Indian  Territory; 
William  R,  Lawrence,  Judge. 


Action  by  the  Indian  Land  &  Trust  Com- 
pany against  W.  S.  Fears  and  others.  Judg- 
ment for  defendants,  and  plulntltt  brlngi  er- 
ror. Beversed  and  remanded. 

William  M.  Mellette,  Edward  R.  Jones,  and 
Preaton  p.  West,  tta  plaintiff  In  error.  Wil- 
liam T.  HntchlngB,  George  A.  Murphey,  and 
Wm.  P.  Z.  German,  for  defendants  In  error. 

DUNN,  J.  In  1901  one  Tommie  Davis,  a 
minor  Creek  Indian,  made  an  Improvement 
contract  on  his  allotment,  which  ran  for  a 
period  of  six  years.  Thereafter,  and  prior 
to  becoming  of  age,  he  died,  and  his  sole 
heir,  his  father,  John  Davis,  made  to  the 
holder  of  this  contract  an  agricultural  lease 
of  his  deceased  son's  allotment  for  a  term 
of  five  years.  This  lease  was  then  assigned 
to  plalntifT  in  error  in  ttils  case,  whose  ten- 
ant was  In  peaceable  possession  nnder  dalm 
of  right  under  such  lease.  After  these  things 
had  taken  place,  and  on  December  31,  1903. 
the  said  John  Davis  procured  J.  Blair  Shoen- 
felt.  United  States  Indian  agent  of  Indlnn 
Territory,  to  make  an  order  directed  to  Capt 
John  C.  West,  United  States  Indian  police, 
directing  him  to  proceed  to  the  said  allot- 
ment and  place  the  allottee  In  possession  and 
remove  all  parties  objectionable  to  him  there- 
from, unless  he  found  them  in  possession  nn- 
der a  legal  contract  from  said  John  Davis. 
On  January  23,  1904,  the  said  John  O.  West 
reported  that  on  January  20,  1904,  he  had 
proceeded  to  the  allotment,  found  parties  in 
possession  without  a  contract  from  the  said 
Davis,  and.  In  accordance  with  Instructions, 
had  placed  him  In  possession,  removing  ot>- 
Jectlonable  parties  therefrom.  At  the  time 
of  this,  removal,  these  defendants  In  error, 
who  were  present  and  went  into  possession, 
and  the  plaintiff  in  error,  the  Indian  Land  & 
Tmst  Company,  brought  an  action  of  fondble 
entry  and  detainer.  Counsel  for  defendants 
In  error  In  their  brief  state,  "The  only  ques- 
tion, in  this  case  Is  the  Jurisdiction  of  the 
Indian  agent  to  determine  the  right  of  occu- 
pancy of  a  part  of  the  allotment  of  Tommie 
Davis,  and  his  ri^t  to  eject  from  said  allot- 
ment any  person  occupying  tbe  same  ille- 
gally.*' 

The  statute  nnder  which  the  Indian  agent 
and  police  acted  Is  section  19  of  the  acE  of 
Congress,  passed  June  SO,  1902,  c.  1323,  32 
Stat  504,  entlUed  "An  act  to  ratify  and  con- 
firm a  supplemental  agreement  with  ttie 
Creek  tribe  of  Indians,  and  for  other  pur- 
poses," and  reads  as  follows:  "The  Secretary 
of  the  Interl(»:  shall,  through  the  United 
States  Indian  agent  In  said  territory,  im- 
mediately after  the  ratiflcatlon  of  this  agree- 
ment, put  each  citizen  wlio  lias  made  selec- 
tltm  of  his  allotment  In  onrestrleted  posses- 
slcm  of  bla  land  and  remore  tbereftom  all 
p»sons  objectionable  to  Um ;  and  when  any' 
citizen  dtall  thereafter  make  selection  of  his 
allotment  as  herein  provided  and  receive  cer- 
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tiflcate  therefor,  he  shall  be  Immediate]? 
thereupon  so  placed  in  possession  of  his  land, 
and  during  the  continuance  of  the  tribal  gov- 
ernment the  Secretary  of  the  Interior, 
through  such  Indian  agent,  shall  protect  the 
allottee  In  his  right  to  possession  against  any 
and  all  persons  claiming  under  any  lease, 
agreement,  or  conv^aiice  not  <rt)talned  In  con- 
formity to  law." 

The  contention  of  defendants  In  error  Is 
that  the  father,  and  sole  heir  of  decedent, 
comes  within  the  terms  of  this  act,  and  that 
by  reason  thereof  the  United  States  Indian 
agent  bad  full  Jurisdiction  to  grant  him  the 
relief  he  asked,  placing  him  In  possession  of 
his  deceased  son's  allotment  by  evicting  par- 
ties objectionable  to  him,  holding  the  same. 
With  this  we  are  unable  to  agree.  •  For  the 
consideration  of  this  question,  the  controvert- 
ed section  may  well  be  divided  Into  two  parts, 
the  first  part  being:  "The  Secretary  of  the 
Interior  shall,  through  the  United  States 
Indian  agent  In  said  territory.  Immediately 
after  the  ratlflcatlon  of  this  agreement,  put 
each  citlzeo  who  has  made  selection  of  his  al- 
lotment in  unrestricted  possession  of  his  land 
and  remove  therefrom  all  persons  objection- 
able to  him."  We  believe  that  It  will  scarce- 
ly be  contended  that  this  portion  of  the  par- 
agraph Is  at  all  applicable,  as  it,  from  its  lan- 
guage,  clearly  applies  to  those  only  who,  at 
the  time  of  the  ratlflcatlon  of  the  agreement 
mentioned,  had  made  selection  of  allotments. 

This,  tluen,  leaves  the  balance  of  the  sec- 
tion, and,  In  nmwrt  of  the  condnslon  to 
which  we  have  come,  we  desire  to  call  par- 
ticular attentlMi  to  some  ot  Its  phraseology, 
and  to  this  end  Italldse  snch  portions  as  we 
regard  controlling,  when  It  will  read  as  fol- 
lows: "And  when  any  citizen  shall  iher^ 
after  make  seleetion  of  1ti»  allotment  as  here- 
in proTlded  and  receive  oert^lcate  thereft>r, 
he  shall  be  immediately  thereqpwi  placed  in 
possession  of  his  land,  and  during  the  con- 
tinuance of  the  tribal  goremment,  the  Secre- 
tary of  the  Interior,  through  such  Indian 
agent;  shall  protect  the  allottee  In  Ma  right 
to  possession  against  any  and  all  persons 
claiming  under  any  lease,  agreement,  or  con- 
veyance not  obtained  in  oonformitu  to  law." 
It  seems  to  us  that,  when  the  words  which 
we  have  stressed  in  the  portion  of  the  sec- 
tion here  under  dlscussBlon  are  given  their 
proper  weight  and  consideration,  there  can 
be  no  doubt  that  the  heir  was  left  to  his 
ordinary  civil  remedies  to  secure  possession 
of  other  lands  than  that  which  he  himself 
had  had  allotted  to  him.  Certainly  the  para- 
graph contains  In  Itself  nothing  to  show  that 
It  is  to  be  more  extended  than  this,  and, 
while  we  have  fully  considered  those  portions 
of  the  act  to  which  our  attention  is  called 
by  counsel  for  defendants  in  error,  in  our 
Jodgment  they .  do  not  overcome  the  plain, 
literal  language  used  In  the  section. 


It  Is  rather  an  extraordinary  power  whldi 
Is  thus  placed  in  the  hands  of  die  United 
States  Indian  agent,  and  we  believe  that  It 
ought  not  to  be  extended  by  construction.  Bn- 
tertainlng  this  view  of  the  matter,  the  cause 
is  reversed  and  remanded  to  the  district  court 
of  Muskogee  county,  to  be  disposed  of  in  ac- 
cordance with  the  law  as  herein  declared. 
All  Justices  concurring. 


CITY  OF  BliAGKWELIi  T.  CROSS,  Secre- 
tary of  State. 
(Supreme  Court  of  Oklahoma.    Dec.  1,  1908.)^ 

1.  Mandamus  ((  12*)— Natubk  of  Act— Pub- 
lic OmcERS. 

The  courts  wfU  not  by  mandamus  compel  an 
officer  to  perform  an  anticipated  duty  wliicb  he- 
may  never  be  obligated  under  the  law  to  per- 
form. 

[Ed.  Note.— For  other  cases,  see  Mandamus,. 
Cent  Dig.  6  39 :  Dec.  Dig.  i  12.«] 

2.  CouNTZBS  (S  28*)— Geoobaphioai.  Ceittebs 

— ESTABLIBHlUEnT  ST  SEOBBTAnT  OF  StAIS. 

The  certificate  of  the  Secretary  of  State  a» 
to  the  geographical  center  of  any  county,  provid- 
ed for  by  sectloQ  6,  art.  17.  Const.  (Bonn's  Ed. 
!  333)^  is  inteoded  as  a  goidance  to  those  whoBe- 
duty  it  is  to  determioe  and  declare  the  result 
of  county  seat  elections,  and  the  Secretary  of 
State  Is  not  required  to  prepare  same  until  it 

needed  for  that  purpose. 

[Ed.  Note.— For  other  cases,  see  Counties,. 
Cent  Dig.  8  27 ;  Dec.  DigrTSs.*] 

(Syllabos  by  the  Cowt) 

Application  by  the  Oltr  of  Blackwell  for 
writ  ot  mandamus  to  BUI  Gross,  Secretary  of 
State.  Motion  to  quash  sustained. 

Plaintiff  flies  Its  petition  In  this  court,  ask- 
ing for  a  writ  of  mandamus  to  compel  the 
defendant,  the  Secretary  of  State,  to  relocate 
the  geographical  center  of  Kay  county,  and- 
In  doing  so  not  to  include  In  his  computation 
the  land  embraced  In  the  Chllocco  Indian  In- 
dustrial School  reservation,  but  that  he  ex- 
clude the  same  from  within  the  boundaries 
of  said  Kay  county,  and  that  he  ascertain^ 
by  measurement  the  distance  from  said  geo- 
graphical center  to  the  nearest  cotxrarate  lim- 
its of  the  city  of  Newklrk,  and  make  certifi- 
cate thereof  as  by  law  required.  Plaintiff'* 
petition  Is  voluminous,  and  the  facts  upon 
which  It  relies  for  Its  cause  of  action  are  al- 
leged in  detail.  We  sball  not  attempt  to  re- 
state them  here  In  full,  but  shall  state  only 
such  parts  as  are  necessary  to  the  considera- 
tion of  this  case  at  this  time,  which  are  In 
substance  as  follows:  The  city  of  Blackwell 
is  a  municipal  corporation  located  In  Kay 
county.  The  city  of  Newklrk  Is  a  mimlcipal 
corporation  located  In  said  county,  and  was 
upon  the  admission  of  the  state  Into  the  Un- 
ion, and  is  now,  the  county  seat  of  said  coun- 
ty. The  defendant.  Bill  Cross,  is  now,  and 
has  been  since  the  admission  of  the  state, 
the  duly  elected,  qualified,  and  acting  Secre- 
tary of  State.    Subsequent  to  four  months 


*Fer  other  easM  >m  urns  toplo  and  scetlon  NtJUBER  In  Deo.  ft  Am.  Dlgi.  1907  to  date,  it  Reporter  Indezw 
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after  the  admission  ot  the  state,  a  petition 
was  dnlr^led  with  the  OoTemor,  signed 
more  than  26  per  cent  of  the  Toters  of  Kay 
conn^t  determined  In  the  manner  provided 
by  law,  asking  for  an  Section  to  rtiocate  the 
county  seat  of  said  connty.  An  election  for 
such  purpose  was  called  by  the  Gov^or, 
and  the  same  was  held  on  the  3d  day  of  Oc- 
tober, 1908.  At  said  election  the  city  of 
Blackwell,  the  city  of  Newkirk,  and  Ponca 
City  were  candidates  for  designation  as  the 
permanent  county  seat,  but  neither  of  said 
candidates  received  sufficient  votes  uider  the 
law  to  entitle  It  to  designation  as  the  perma- 
nent counly  seat  As  a  result  a  second  elec- 
tion has  been  called,  as  is  by  the  Constitn- 
tlon  provided,  to  be  held  on  the  2d  day  of 
Decmber,  190&  At  the  election  formerly 
hdd  the  cities  of  Bladcwell  and  Newklrk  re- 
ceived the  highest  number  of  votes,  and  there^ 
fore  are  the  only  candidates  to  be  voted  up- 
on at  the  coming  election.  On  the  17th  day 
of  June,  1908,  tbe  Secretary  of  State  pro- 
ceeded to  ascertain  the  geographical  center  of 
Kay  county  and  the  distance  by  measuremmt 
from  said  center  to  the  nearest  corporate  Um- 
Ita  of  the  dly  of  Newklrk,  and  made  his  cer- 
tificate of  such  location,  and  attadied  thoreto 
a  plat  of  the  county,  a  copy  of  which  Is  filed 
with  plaintiff's  petition.  By  this  certificate 
and  plat  it  appears  that  the  geographical  cen- 
ter of  Kay  county  is  at  a  point  about  260  feet 
east  and  about  945  feet  south  of  the  center 
of  section  13,  in  township  27  north,  of  range 
1  east,  of  the  Indian  Meridian  in  said  county, 
and  that  tbe  nearest  corporate  limits  of  said 
city  of  Newklrk  is  t/joo  of  a  mile  more  than 
6  mlloi  fnnn  said  geographical  center.  After- 
wards, on  the  22d  day  of  July,  1908,  the  Sec^ 
retary  of  State  proceeded  i^ln  to  ascertain 
tbe  geographical  center  of  sold  county,  and 
made  his  second  certificate,  showing  a  rtioca- 
tlon,  and  atteched  thereto  a  second  plat  <tf  the 
county,  by  which  certificate  the  ge(^aphical 
center  of  said  county  Is  shown  to  be  at  a 
point  about  1,100  f^  east  and  about  65  feet 
nortti  of  the  center  of  section  13,  in  township 
27  north,  of  range  1,  east  of  the  Indian  M^id- 
ian,  which  would  make  tbe  neamt  corporate 
limits  of  the  city  of  Newklrk  6  »/ifto  miles 
from  the  geograpUcal  center  of  said  county. 
This  last  certificate  and  plat  are  also  attach- 
ed to  plaintiff's  petition. 

Plaintiff  alleses  that  the  last  certificate  of 
the  defendant,  dated  July  22,  1908,  Is  incor 
rect,  and  that  the  dty  of  Newklrk  Is  more 
than  six  miles  from  tbe  geographical  center 
of  the  county;  that  the  Secretary  of  State  bi 
ascertahili^  the  geographical  center  of  tbe 
county,  as  located  1^  his  seccmd  certificate, 
took  into  consideration  a  tract  of  land  re- 
served by  the  United  States  for  Industrial 
school  purposes,  and  known  as  "GfaUocco  In- 
dian Industrial  School  Beservation,"  consist- 
ing of  about  13  sections  of  land,  all  In  town- 
ship 29  north,  range  2  east,  of  the  Indian  Me- 
ridian. Tbis  tract  of  land  was  reserved  by 
executive  order  July  12,  188^  for  use  of  and 


in  connection  with  tbe  GhUocoo  Indian  Indus- 
trial School,  and  the  same  mads  not  subject 
to  public  settlemoit  until  furtbw  acUras  of 
Congress,  and  to  be  continued  to  be  reserved 
for  the  purposes  for  which  the  same  was  set 
apart  In  said  srecntlTe  order.  And  it  Is  al- 
lseed In  plaintiff's  petition  that  said  resOTa- 
tion  has  never  bem  at  any  time  open  to  set- 
tlement or  occupancy  or  subject  to  the  Juris- 
diction of  the  steto  of  CMdahoma.  but  tbnt  the 
same  has  at  all  times  and  Is  now  under  Ihe 
exclusive  jurisdiction  and  control  of  tbe  gov- 
ernment of  the  United  States ;  that  the  same 
had  never  become  a  part  of  the  territory  of 
Oklahoma,  and  has  never  become  a  part  of 
the  state  or  of  any  county  or  municipal  sub- 
division thereof.  Plaintiff,  prior  to  the  brli^ 
Ing  of  this  action,  demanded  of  dtfendant 
that  he  ascrataln  the  geographical  centw  of 
said  county,  and  in  doing  so  that  he  exclude 
from  within  the  boundaries  tbeteot  said  res- 
ervation, and  that  he  ascerteln  by  measore- 
ment  the  distance  from  such  center,  so  found, 
to  the  nmrert  corporate  llmlte  of  tbe  city  of 
Newklrk,  and  defendant  refused  to  comply 
with  this  request  Defendant  has  filed  a  mo- 
tion to  quash  the  alternative  writ  of  mandia- 
mus  Issued  by  this  court  and  an  answer  to 
the  alternative  writ  which,  by  ^reemoit  of 
counsel,  are  to  be  considered  together. 

John  S.  Berger,  City  Atty.,  Henry  BL  Asp, 
and  Devereux  &  Hlldreth,  for  plaintiff.  C. 
Ij,  Plnkham  and  J.  F.  King,  for  def^dant 

HAYES,  J.  (after  stating  the  facts  as 
&bov^.  Sevwal  propositions  are  presented 
by  the  pleadlnga  in  this  case  and  bave  been 
ably  discussed  hy  counsel,  but  one  of  defoid- 
anf  s  contentions  under  his  motion  to  quash 
tbe  alternative  writ  is  that  this  action  to 
pmnaturely  brought  that  plaintiff  has  no 
clear  legal  right  to  the  relief  be  se^,  and 
ttiat  defraidant  is  required  by  no  duty  under 
tbe  law  to  do  at  this  time  that  xrbSxh  plain- 
tiff se^  to  have  him  coerced  to  da  We 
shall  consider  this  cmtentim,  first  for  it 
follows  that  if  defendant's  contoitiui  is  a«- 
rect  in  this,  the  relief  whidi  plaintiff  seAs 
should  not  be  granted. 

The  stete  is  divided  Into  75  counties,  and 
temporary  county  seats  are  designated  1^  the 
Constitution.  Secticms  art  17,  Omat; 
sections  826-110,  Bonn's  Ed.  Tbe  first  para- 
graph of  said  section  6  provides  that  the 
county  seate  therein  named  shall  remain 
such  until  changed-  by  vote  of  tiie  qualified 
electors  of  any  such  county  in  the  manner 
therein  provided.  Tbe  second  paragraph  of 
this  secUmi  provides  upon  what  oondltloDS 
and  by  whom  such  election  may  be  called. 
The  third  paragraph  directs  tbe  manner  of 
holding  the  Section,  and  how  candidates  for 
designation  as  coun^  seats  may  bave  tii^r 
names  placed  upon  the  ticket  The  fourth 
paragraph  dlrecte  that  the  returns  of  the 
vote  cast  at  any  such  Section  shall  be  made 
by  the  board  of  canvassers  to  the  GoTerow 
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wlio  Bball  declare  the  resnlt  and  cawe  tbe 
will  of  the  electors  to  be  carried  Into  effect 
Tlie  succeeding  paragraph  lays  down  the 
rules  which  shall  gorem  In  determining  the 
results  oC  any  such  election  in  the  Allowing 
words:  "If  a  majority  of  all  the  votes  cast 
In  the  county  at  such  county  seat  tiectton 
shall  be  In  favor  of  any  town,  sndi  town 
Shan  thereafter  be  tlie  county  seat:  Provid- 
ed, however,  that  where  the  county  seat 
named  In  this  0<mBtltutlon  Is  wltiiln  six 
miles  of  the  geographical  center  of  the  coun- 
ty  (said  geographical  center  to  be  determin- 
ed hy  certificate  from  the  Secretary  of  State, 
and  said  dlstaJice  to  be  determined  by  meas- 
urement from  said  geographical  center  to  the 
nearest  corporate  limits  of  such  county  seat, 
as  they  existed  on  the  twenty-first  day  of  | 
January,  nineteen  hundred  and  seven),  It  [ 
shall  require  sixty  per  centum  of  the  total 
vote  cast  at  such  election  by  the  competing , 
town  to  effect  tbe  removal  of  such  county  i 
seat,  unless.    •    •   • "   The  time  when  the  ' 
Secretary  of  State  shall  prepare  and  furnlah  ' 
his  certificate  of  location  of  the  geographical ; 
center  of  any  county  and  the  distance  of  the  | 
same  from  the  temporary  county  seat  is  not 
fixed  by  any  specific  language  in  the  Consti- 
tution, and  we  are  therefore  compelled  to 
look  to  the  whole  text  of  the  Constitution 
relative  to  elections  for  the  removal  of  coun- 
seats  to  determine  when  it  becomes  the  '' 
duty  of  the  Secretary  of  State  to  make  such 
certificate.    It  certainly  did  not  become  the  j 
duty  of  the  Secretary  of  State  upon  the  ad-  \ 
mission  of  the  state  and  his  advent  into  of- 1 
fice  to  prepare  such  certificates  for  every  | 
county  In  the  state,  nor  is  It  made  an  act  | 
prerequisite  to  the  calling  and  holding  of  a 
county  seat  election.    In  those  paragraphs 
prescribing  the  conditions  upon  wblch  the 
election  shall  be  called  and  the  manner  In 
which  the  same  shall  be  held  no  reference  Is 
made  to  this  duty  of  the  Secretory  of  State. 
It  is  in  those  provisions  providing  for  the 
determining  and  declarlug  of  the  results  we 
find  such  duty  imposed  upon  him.   The  pur- 
pose of  this  certificate  Is  not  In  any  way  to 
aid  In  the  ealllng  and  holding  of  tbe  election 
and  could  have  no  such  effect;  but  tbe  fram- 
ers  of  the  Gonstltutlon  and  the  people  who 
adopted  it  recognized  that  there  might  be 
Instances  where  the  location  of  a  temporary 
county  seat  relative  to  the  geographical  col- 
ter would  be  such  that  there  would  be  con- 
troversy and  doubt  as  to  whether  the  same 
was  within  six  miles  thereof;  and  it  was  to 
provide  the  Governor,  whose  duty  it  is  to 
determine  the  result  and  declare  the  same, 
with  some  disinterested  and  reliable  means 
of  ascertaining  such  fact  that  it  was  provid- 
ed that  the  Secretary  of  State  should  prepare 
such  certificate.   The  purpose  of  this  certifi- 
cate Is  not  in  any  way  made  to  favor  or  in- 
jure the  candidacy  of  any  town,  but  to  aid 
those  whose  duty  it  la  to  determine  and  de- 
clare tbe  result  of  such  election  by  ascertaln- 
iDg  for  him  a  fact  that  might  be  difficult  to 


ascertain  otherwise.  Tbe  Secretary  of  Stote 
Is  not  required  to  make  and  furnish  tbe  cer- 
tificate until  the  same  becomes  neosssary  to 
the  Governor  to  ascertain  and  declare  the  will 
of  the  electors.  The  certificate  In  this  case 
m^  never  become  necessary;  for,  although 
the  city  of  Newkirk  be  not  within  six  miles 
of  the  geographical  center.  If  it  receives  at 
the  coming  election  more  than  50  per  cent  of' 
the  votes  cast,  sacSx  certificate  would  be  un- 
necessary ;  and  likewise,  if  said  city  be  with- 
in six  miles  of  the  center  and  the  city  of 
Blackwell  receives  more  than  00  per  cent, 
of  tbe  votes  cast,  it  would  be  unnecessary. 
It  Is  not  shown  that  such  certificate  has  yet 
become  necessary  to  the  Governor  for  whose 
benefit  and  guidaupe  It  is  primarily  Intended, 
or  that  he  has  requested  same.  It  Is  not  tbe 
duty  of  tbe  Secretary  now,  and  we  cannot 
say  that  It  will  ever  be  his  duty,  to  act 
Tbe  courts  will  not  by  mandamus  compel  an 
officer  to  perform  an  anticipated  duty  which 
he  may  never  be  obligated  under  the  law  to 
perform.  Shortt  on  Informations,  272;  Stete 
ex  rel.  Kelley  v.  Bonnell,  119  lud.  494,  21 
N.  E.  1101;  Board  of  Commissioners  of  Pub- 
lic School  of  Allegany  County  v.  County 
Commissioners  of  Allegany  County,  20  Md. 
449.  The  fact  that  the  Secretary  of  State 
has  voluntarily  heretofore  prepared  two  cer- 
tificates locating  the  geographical  center  of 
Kay  county,  tbe  first  of  which  be  became 
convinced  was  not  correct,  and  tbe  last  of 
whidi  plaintiff  contends  Is  Incorrect  affords 
no  legal  reason  that  baa  been  brought  to  our 
attention  that  he  should  now  be  required  by 
mandamus  to  do  that  which  tbe  law  does 
not  and  may  never  require  him  to  do.  If  it 
ever  becomes  the  dAty  of  the  Secretary  of 
State  to  prepare  a  certificate  as  provided  by 
said  section  of  the  Constitution,  the  preaamp- 
tlon  is  he  will  faithfully  discharge  that  du^. 
If  he  then  has  doubts  as  to  what  his  duties 
under  the  law  are,  he  has  at  his  command 
the  advice  and  counsel  of  tbe  Attorney  Gen- 
eral whose  duty  it  Is  to  advise  him.  This 
court  cannot  presume  in  advance  of  the  time 
the  law  Imposes  upon  him  a  duty  to  be  per- 
formed that  when  the  time  comes,  he  will 
misinterpret  the  law  and  refuse  to  act,  or 
acting,  perform  that  duty  In  such  an  erro- 
neous way  that  it  will  amount  to  no  per- 
formance under  the  law,  and  this  court  will 
not  use  the  writ  of  mandamus  as  a  means 
of  becoming  the  legal  adviser  ot  the  differ- 
ent departments  of  the  government  as  to 
what  their  duties  are. 

As  to  the  other  propositions  presented,  to 
wit,  whether  the  Chllocco  Indian  Industrial 
School  reservation  is  in  Kay  county,  and 
whether  the  duty  of  the  Secretory  of  State 
to  ascertain  the  geographical  center  of  a 
county  and  to  make  bis  certificate  showing 
the  same  and  ascertain  the  distance  by  meas- 
urement from  the  center  to  the  nearest  cor- 
porate limits  of  the  temporary  county  seat  Is 
such  a  duty  as  the  court  will  by  mandamus 
compel  him  In  the  dlsdiuu^  th^eof  to  ex- 
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elude  from  hlfl  cooslderation  certain  terri- 
tory, tbe  court  at  thla  time  erpFeBtea  no 
(pinion.  For  tbe  reasons  already  assigned, 
defendant's  motlcm  to  qnaab  should  bo'sns- 

tained. 

WILLIAMS,  G.  X,  and  DUNN,  TUBNSS. 
and  KASEf  JJ^  concur. 


KERSHAW  T.  WILLET. 

(Sapreme  Court  of  Oklahoma.    Not.  23,  1908.) 

1.  Feaudulekt  Convitanceb  (8  52*)— Died 
OF  HOHKSTEAD— Who  Uat  QmEBTioir. 

A  creditor  of  the  husband  cannot  inquire 
into  the  good  faith  of  the  hoeband  in  deeding  a 
homestead  to  his  wife. 

[Ed.  Note.— For  other  cases,  see  Fraodnlent 
^wanoes,  Cent.  Dig.  |  118;   Dec  Dig.  | 

2.  Frauduuivt  Cortetancks  (§  52*)— Sale 

or  HOICBSTEAD— UBB  OF  PBOCEEDB. 

The  spirit  of  the  homestead  law  is  to  pro- 
tect the  wife  and  family  afraiost  the  improvl- 
denoe  of  the  head  of  tbe  family,  as  well  as 
against  argent  creditors,  and  no  erne  can  com- 
plain if  tbe  wife  of  an  insolvent  husband  refuses 
to  sign  a  deed  for  the  sale  of  the  homestead  un- 
til her  htisband  agrees  that  the  money  procured 
as  the  proceeds  of  such  sale  mu  be  transferred 
to  her,  and  the  execotlon  of  mco  deed  by  her  b 
ample  consideration  to  snpport  the  transaction. 

[Ed.  Note.— For  other  caaes,  see  Fraudalent 
Conveyances,  Cent  Dig.  |  12S;  Dec.  Dig.  | 
52.  *J 

.(Syllabus  hj  the  Court) 

Error  from  Probate  Court,  Oatfleld  Coun- 
ty;  M.  Cl  Qarber.  Jodga 

Action  by  Una  B.  WUley  against  James  8. 
Kersbaw.  Judgment  for  plaintlft,  and  de- 
fendant brln^  error,  ^rmed. 

Moore  &  Moore,  for  plaintiff  In  error. 
Rush  ft  Steen,  for  defendant  In  error. 

KANE,  J.  This  vf&B  an  action  in  replevin 
brought  by  the  defendant  In  error,  plaintiff 
below,  against  the  plaintiff  In  error,  defend- 
ant below,  In  the  probate  court  of  Garfield 
county,  to  recover  possession  of  certain  ape- 
dflc  personal  property.  The  answer  of  the 
defendant  was  a  general  denial.  Tbe  case 
was  tried  to  a  jury,  which  returned  a  verdict 
In  favor  of  the  plaintiff,  upon  which  Judg- 
ment was  duly  entered.  The  defendant  took 
the  ease  to  the  Supreme  Court  of  the  territo- 
ry of  Oklahoma  by  petition  In  error,  and  It 
came  into  this  court  under  the  terms  of 
the  enabling  act  (Act  June  16,  1906,  34  Stat 
267,  c.  3335)  and  schedule  to  the  Constitution. 
•  On  tbe  trial,  part  of  the  facts  were  stipu- 
lated as  follows:  "It  is  stipulated  by  and 
between  the  parties  hereto  that  on  August 
29,  1903,  the  defendant.  James  S.  Kersbaw, 
was  the  duly  elected,  qualified,  and  acting 
sheriff  of  Garfield  county,  Okl.  T.,  and,  as 
such  officer,  held  for  levy  and  collection 
against  the  property  of  one  W.  J.'Wllley  an 
execution  from  tbe  office  of  tbe  clerk  of  the 


district  court  of  said  Garfield  county,  Issned 
and  delivered  1^  nM  cleA  to  aald  Kershaw, 
as  sheriff  aforesaid,  on  tbe  26th  day  of  Au- 
gust, 190^  commanding  him  to  levy  «f  tbe 
goods  and  chattels  of  the  said  W.  J.  Willey 
the  sum  of  one  hundred  and  twelve  dollars 
debt,  the  sum  of  seventeen  and  20/100  dol- 
lars as  costs,  the  sum  of  twenty-four  and 
75/100  dollars  as  accrued  Interest  to  said 
date,  and  the  sum  of  one  and  50/100  dollars 
as  accrued  costs  and  the  aocmlng  costs  In 
said  executltm.  That  said  ezecuttim  was  Is- 
sued upffli  a  valid  and  nnmi^nmHMt  jndgment 
of  recwd  In  die  amounts  named  hi  said 
court  in  a  certain  cause  therein  entitled,  'D. 
M.  Osborne  ft  Co.,  a  Oocporatlfm,  Plaintlir; 
vs.  W.  J.  WUley,  Defendant*;  that  said  iwis- 
meat  was  rendered  by  the  pnAate  court  of 
said  Oarfl^  county  m  Noranber  12,  1900, 
in  which  actloD  said  W.  J.  muey  had  been 
personally  swved  with  summons  and  bad 
entered  his  appearance  In  said  cense;  that 
no  appeal  was  taken  from  said  judgment,  and 
that  an  abstract  of  same  was  filed  In  the 

office  of  said  district  deili  on  the  da* 

of   ,  1908.    That  on  Angxtst  29,  1903. 

tbe  defendant,  Kershaw,  by  his  nndetsh«riff, 
Andrew  Morrlstm,  levied  said  execution  «i 
the  six  vehicles  Inventoried  In  this  action 
as  tbe  property  of  said  W.  J.  Wlll^,  from 
whose  possessitm  the  same  wero  takrai,  and 
sold  at  execution  sale  by  aald  Kersbaw. 
That  prior  to  the  commencement  of  this  suit 
on  August  29.  1908,  the  plaintiff  demanded 
of  said  Kershaw  the  surrender  to  her  of  said 
property,  which  demand  was  by  said  Kei^ 
Shaw  refused.  That  the  property  was  ap- 
praised at  the  time  of  the  levy,  as  follows: 
One  Bunrey  at  $76;  one  piano  box  buggy  at 
$50 ;  one  piano  box  buggy  at  $40 ;  one  spring 
wagon  $20 ;  one  piano  box  and  spring  buggy, 
$76;  one  piano  bo*^  and  spring  bn^^y,  $75." 

The  contention  of  plaintiff  was  to  tbe  ef- 
fect that  some  year  beforo  bringing  this  suit 
she  and  one  W.  J.  Wllley  became  husband 
and  wife;  that  prior  to  their  marriage  said 
W.  J.  Willey  acqulrod  title  under  the  home- 
stead laws  of  the  United  States  to  160  acres 
of  land;  that  prior  to  acquiring  such  title 
from  the  government  he  became  indebted  to 
D.  M.  Osborne  &  Co.,  which  indebtedness  was 
afterwards  reduced  to  a  Judgment;  that  aft- 
er the  marriage  they  established  their  resi- 
dence upon  tbe  lan^  and  the  same  became 
their  homestead  under  tbe  homestead  laws  of 
Oklahoma  Territory;  that  after  their  mar- 
riage she  Inherited  20  acres  of  land,  which 
she  afterwards  sold  for  $656,  and  entered  In- 
to a  contract  with  her  husband  to  invest  tbe 
same  In  stock  and  Improvements  upon  their 
homestead ;  that  by  the  terms  of  said  agree- 
ment said  land  was  to  be  occupied  by  hus- 
band and  wife  as  a  homestead,  and  In  tbe 
event  the  same  should  be  sold  the  proceeds 
from  such  sale  should  become  the  property 
of  the  wife;  that  tbe  land  was  afterwards 
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sold,  and  tlie  plaintiff  refused  to  sign  tbe 
deed  therefor  nntU  tbe  terms  of  said  omtract 
were  carried  out,  and  the  pnTctaaae  price  of 
Bald  landii  paid  to  ber  as  ber  IndlTidttal 
property;  that  this  money  was  afterwards 
Invested  by  ber  in  the  property  which  was 
levied  upon  by  tbe  defendant  to  satisfy  the 
judgment  against  ber  husband  In  favor  of 
D.  M.  OsbotDe  &  Co.,  and  tbe  replevin  salt 
was  brooghft  for  tbe  purpose  of  recovering 
such  propeiiy.  There  was  evidence  reason- 
ably tending  to  support  diis  contention,  and. 
If  the  facts'  establisbed  constitute  a  cause  of 
action,  thft^urdlct  of  the  Jniy  must  be  sus- 
tained. 

Counsel  for  plaintiff  in  error  cites  a  line 
of  sntborltieB  to  tbe  effect  that  a  purchase 
of  real  or  personal  property  made  by  tbe 
wife  during  coverture  is  justly  regarded  with 
suspicion,  and  in  contest  with  creditors  of 
her  husband  the  burden  of  proof  Is  upon  her 
to  show  affirmatively  and  distinctly  that  she 
paid  for  it  with  funds  not  furnished  by  her 
husband.  We  recognize  this  role  of  law  as 
sound  and  salutary,  but  do  not  believe  that 
the  case  at  bar  falls  within  it  Tbe  error 
Into  which  counsel  falls  Is  occasioned,  no 
dAubt,  by  treating  ttie  homestead  as  any  oth- 
er pn^rty,  and  overlooking  the  contract  en- 
tered Into  between  the  plaintiff  and  her  hus- 
band at  the  time  of  tbe  investment  of  her 
Inheritance  In  stock  and  Improvements  for 
the  homestead,  and  her  refusal  to  sign  the 
deed  conveying  away  the  homestead  until 
tbe  money  arising  from  such  conveyance 
should  be  paid  to  her  as  ber  individual  prop- 
erty. The  same  rule  does  not  apply  to  ex- 
empt property  in  relation  to  Its  disposal  as 
to  unexempt  property,  which  la  always  sub- 
ject to  the  iwyment  of  debts.  It  has  been 
held  that  the  husband  can  transfer  exempt 
property  without  consideration,  and  his  cred- 
itors cannot  complain  (Hixon  &  Ca  v.  George 
et  al.,  18  Kan.  253);  and  that  a  debtor  In 
the  disposition  of  bis  property  can  commit  a 
fraud  upon  his  creditors  only  by  disposing 
of  such  of  bis  property  as  tbe  creditor  has  a 
legal  right  to  look  to  for  bis  pay  (Hlxon  & 
Co.  V.  George  et  al.,  supra ;  Morris  v.  Ward, 
5  Kan.  239;  Monroe  et  al.  v.  May  et  al.,  9 
Kan.  466;  Mitchell  v.  Skinner  et  al.,  17  Kan. 
S63 ;  Sproul  et  al.  v.  Atchison  Nat  Bank, 
22  Kan.  336);  and  that  a  creditor  of  the 
husband  cannot  inquire  into  the  good  faltb  of 
tbe  husband  In  deeding  a  hom^tead  to  bis 
wife  (Merchants*  Nat  Bank  T.  Kopplln,  1 
Kan.  App.  609,  42  Pac.  263). 

The  exact  question  Involved  In  the  case  at 
bar  was  before  the  Supreme  Court  of  Kan- 
sas In  Citizens'  Bank  of  Gamett  v.  Constance 
Bowen  et  al.,  26  Kan.  117,  tbe  syllabus  of 
which  reads  as  follows:  "A  loan  of  |1,650 
was  obtained  on  the  note  of  B.,  secured  by 
a  mortgage  of  blmself  and  wife  on  their 
homestead.  As  B.  was  Insolvent,  before  sign- 
ing the  mortgage,  a  parol  omtract  was  made 


between  B.  and  his  wife,  whereto  It  was 
agreed  and  understood  that  the  money  pro- 
cured <m  the  note  and  mortgage  should  be 
paid  to  ber  as  tbe  consideration  for  the  ex- 
ecution of  the  mortgage  on  ber  part  Tbe 
m<»ie7  thus  obtained  was  deposited  In  tbe 
bank  In  the  name  of  tbe  wife,  subject  to  call. 
Held,  that  the  lncnmt>erlng  of  the  homestead 
by  the  wife  executing  tbe  mortgage  was  a 
sufficient  consideration  on  her  part  for  the 
parol  agreement;  that  the  money  so  deposit- 
ed was  the  personal  property  of  the  wife, 
and  not  subject  to  the  demands  of  creditors 
of  her  husband." 

The  spirit  of  the  homestead  law  Is  to  pro- 
tect tbe  wife  and  family  against  tbe  Improvi- 
dence of  tbe  bead  of  tbe  family,  as  well  as 
against  urgent  creditors,  and  no  one  can  com- 
plain if  the  wife  of  an  Insolvent  husband  re- 
fuses to  sign  a  deed  for  the  sale  of  the  home- 
stead until  her  husband  agrees  that  the  mon* 
ey  procured  as  tbe  proceeds  of  such  sale  may 
be  transferred  to  her,  and  the  execution  of 
such  deed  by  her  la  ample  consideration  to 
support  the  transaction.  Bat  aside  from  this 
consideration,  tbe  wife  in  this  case  advanced 
to  ber  husband  ber  inheritance,  amounting 
to  $650  or  mor^  In  pursnance  of  the  same 
contract 

The  judgment  of  tbe  court  below  is  affirm- 
ed.  All  the  Justices  concur. 


WILLIAMS  et  aL  r.  WILUAH8. 

(Supreme  Court  of  Oklahoma.   Nor.  23,  1908.) 

1.  Indians  (i  16*)— Lands—Leabbs. 

Under  tbe  proviBiona  of  section  17  of  the 
Creek  SupplemeDtal  Treaty  (Act  June  30,  1902, 
c.  1823,  32  StaL  604),  a  Creek  citizen  has  the 
right  to  lease  bis  allotment  for  agricultDral  par- 
poses  for  a  period  of  five  years. 

[Bd.  Note.— For  other  cases,  see  Indians,  Cent 
Dig.  S  45 ;  Dec.  Dig.  i  16.*] 

2.  Indians  (|  16*)— Lands— Lxasks. 

Such  a  lease  contract  for  a  period  of  five 
years  is  not  rendered  void  by  a  lease  contract 
executed  one  year  subsequent  to  the  execution 
of  the  first  contract  upon  an  independent  con- 
sideration by  the  same  citizen  to  the  assignee  of 
the  first  contract,  leasing  his  allotment  for  a 
period  of  one  year  b^lnnlng  upon  tbe  expira- 
tion of  the  first  contract,  where  the  first  con- 
tract contains  no  stipulation  or  obligation  to  re- 
new, and  it  is  not  shown  that  tbe  second  con- 
tract was  executed  by  reason  of  any  stipulation 
or  obligation  contaliMd  In  the  fiist  contract  or 
any  agreement  made  by  the  parties  thereto  at 
the  time  of  the  execution  thereof,  and  it  is  not 
shown  that  tbe  second  ccmtract  was  part  of  the 
transaction  zesuitlng  in  the  flnt  contract,  or 
that  said  ooatracts  were  made  with  the  inten- 
tion and  design  of  avoiding  the  provisions '  of 
said  section  17  of  the  Cred^  Supplemental ' 
Treaty  (Act  June  Sty,  1902,  e.  1328,  32  Sut. 
604). 

[Ed.  Note^For  otiier  cases,  see  Indiana, 
Cent  IMg.  f  45;  Dec.  Dig.  i  16.*] 

(Syllabus  by  the  Court) 

Error  to  tbe  United  States  Court  for  the 
Western  District  of  Indian  Territory ;  W.  E. 
Lawrence,  Judge. 
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KJectmeDt  by  M.  R.  WUllamB  against  Ell 
P.  Williams  and  others.  Judgment  for  plain- 
tiff, and  defendants  bring  error  to  the  United 
States  Court  of  Appeals  of  the  Indian  Terri- 
tory, whence  the  cause  was  transferred  to 
the  Supreme  Court  of  the  state  of  Oklahoma 
nnder  the  enabling  act  Reversed  and  re- 
manded. 

This  Is  an  action  In  ejectment  brought  orig- 
inally In  the  United  States  Court  for  the 
Western  District  of  the  Indian  Territory  at 
Muskogee,  by  defendant  In  error  against 
plaintiffs  In  error,  for  the  possession  of  the 
west  half  of  the  northeast  quarter  of  sec- 
tion 24,  townsMp  15  north,  range  16  east,  of 
the  Indian  base  and  meridian  In  the  Indian 
Territory.  The  case  was  tried  before  the 
court  without  a  Jury,  who.  made  findings  of 
fact  and  rendered  Judgment  In  faror  of  the 
defendant  In  error,  hereinafter  called  plain- 
tiff, for  the  possession  of  said  land  and  for 
damages  In  the  sum  of  $400.  From  this 
Judgment  appeal  was  taken  by  plaintiffs  In 
error,  hereinafter  called  defendants,  to  the 
United  States  Court  of  Appeals  of  the  In- 
dian Territory,  where  the  case  was  pending 
at  the  time  of  the  admission  of  the  state  Into 
the  Union,  and  Is  now  before  this  court  for 
final  dl^osltlon  ander  the  provisions  of  the 
enabling  act  (Act  Jnne  16,  c  8835.  84  Stat 
267).  The  case  was  tried  partly  U[>on  an 
agrieed  statement  of  facts,  and  partly  upon 
oral  evidence  produced  before  the  court. 
There  is  but  little.  If  any*  conflict  in  the  evl- 
denee.  One  Grant  Ferryman,  a  Creek  freed- 
man,  wbo  bad  taken  the  land  In  controversy 
as  a  portion  of  his  allotment,  on  the  7tli  day 
of  October,  1902,  made  and  executed  a  lease 
contract  tbereon,  for  agricultural  purposes, 
to  one  Anthony  Crafton  for  a  period  of  five 
years,  begbining  January  1, 196&,  which  was 
properly  filed  for  record  on  May  16,  1003. 
Grafton  assigned  said  lease  to  the  Muskogee 
Land  Company,  by  whom  it  was  afterwards 
asirigned  to  Eli  P.  Wllilams.  one  of  the  de- 
fendants, who,  at  the  time  this  action  was 
brought,  with  his  codefendant  Grant  York, 
occupied  the  land  In  controversy.  On  No- 
vember 23,  1908,  Perryman  executed  an- 
other lease  on  tb&  same  land  to  tlie  Muskogee 
Land  Compaxny  for  a  term  of  oiw  year,  under 
wtalcli  lease  the  lessor  was  to  give  the  lessee 
or  assigns  possession  of  the  praises  d&nlsed 
on  January  1,  1908L  On  March  19,  1904, 
Perryman  and  bis  wife  sold  and  qonveyed 
■aid  land  to  the  plaintiff,  M.  B.  Williams. 
Defendants  rely  upon  their  rights  under  the 
lease  contract  executed  by  Perryman  to  Craf- 
ton on  October  7,  1902,  f<»:  a  term  of  five 
years,  as  their  d^oue  in  this  action.  This 
action  was  instltated  on  the  25th  day  of  Feb> 
mary,  IWS. 

Baymond,  Maxey  &  Runyan,  for  plaintiffs 
in  error.  Thos.  H.  Owen  and  De  Boos  Bailey, 
for  defendant  in  error. 


HAYES,  J.  (after  stating  the  facte  as 
above).  Under  section  17  of  the  Creek  Sup- 
plemental Treaty  (Act  Jnne  80,  1902,  c  1323, 
32  Stat  604),  Perryman,  as  a  Creek  citizen, 
had  the  right  to  rent  his  allotment  for  ng- 
rlcoltural  purposes  for  a  period  of  five  years, 
and  tt  is  not  contended  that  the  lease  con- 
tract executed  by  him  on  October  7,  1902.  to 
Crafton  was  not  valid  at  the  time  it  wa:* 
executed,  or  at  the  time  defendants  entered 
Into  possession  of  the  land  tbereozider:  but 
It  is  contended  that,  by  virtue  of  said  sec- 
tion of  the  Supplemental  Treaty,  maSA  con- 
tract became  void  when  Perryman  executed 
to  the  Muskt^ee  Land  Company,  on  Novon- 
ber  23,  1908,  a  second  contract  on  the  same 
land  for  a  iteriod  of  one  year  beginning  upon 
the  expiration  ot  the  first  contract  and  con- 
tinning  for  one  yov,  for  the  reason  tbat  the 
combined  periods  of  these  two  lease  contracts 
was  for  a  greater  period  than  five  yeara 
Sectitm  17  (tf  the  Creek  Sni^emental  Treaty 
reads  as  follows :  "Greek  citizens  may  rent 
tbelT  allotments,  tor  strictly  ntmmlneral  pnr^ 
poses,  tor  a  tenn  not  to  exceed  one  year  for 
grazing  purposes  only  and  for  a  period  not 
to  exceed  five  years  for  agricnltoral  purposes, 
but  without  any  stlpulaticHi  or  oUigatloii  to 
renew  the  same.  Such  leases  for  a  period 
longer  than  one  year  for  grazing  purposes 
and  for  a  period  longer  than  Ave  years  for 
agricultural  purposes^  and  leases  for  mtnwal 
purposes  may  also  be  made  with  the  ai^roval 
of  the  Secretary  of  the  Interior,  and  not  oth- 
erwise. Any  agre^ent  or  lease  of  any  kind 
or  character  violative  of  this  paragmph 
sball  be  absolutely  void  and  not  susceptlbl" 
of  ratification  in  any  manner,  and  no  rule  of 
estoppel  shall  ever  prevent  the  assertion  of 
Its  Invalidity.    •  ♦ 

Under  this  section  It  Is  (Contended  by  plain- 
tiff that  the  Creek  citizen,  Perryman,  upon 
executing  the  first  lease  contract  to  Crafton 
for  a  period  of  five  years,  thereby  exhausted 
his  power  to  make  another  contract  leasing 
the  same  land  until  the  expiration  of  said 
period,  and  that  the  second  contract  made 
by  him  to  the  Muskogee  Land  Company  was 
void,  and  that  It  rendered  void  the  first  con- 
tract made  by  him  to  Crafton,  afterwards 
assigned  to  the  Muskogee  Land  Company,  and 
by  the  Muskogee  Land  Company  to  defend- 
ant Williams.  Under  the  facts  In  this  case, 
and  the  holding  of  the  court  In  the  first  para- 
graph of  the  syllabus  to  the  case  of  EdwlQ 
Whitman  v,  Geo.  Lehman  (recently  decided 
by  this  court  but  not  yet  officially  reported). 
It  is  unnecessary  for  us  to  determine  whether 
the  contract  executed  by  Perryman  to  tlie 
Muskogee  Land  Company  is  void,  for  it  was 
not  found  by  the  trial  court  nor  Is  there  any 
evidence  tending  to  establish,  that  the  two 
leases  executed  by  Perryman  were  of  one  and 
the  same  transaction,  or  that  the  second  con- 
tract made  by  Perryman  was  executed  as  the 
result  of  any  agreement  or  stlpulatiom  made 


Digilized  by 


MELLON  V. 


■.  PULTON. 


911 


by  PerrjTnaa  In  his  first  contract  or  at  the 
time  of  the  execution  thereof,  nor  is  there 
any  evidence  or  any  contention  that  the  con- 
tracts were  made  separately  with  any  par- 
pose  or  design  to  avoid  the  terms  of  section 
17  of  the  Creek  Supplemental  Treaty,  supra. 
It  is  not  contended  that  the  contract  ex- 
eeuted  by  Ferryman  to  Orafton  which  after- 
n-nrds  became  the  property  of  defendant,  Wil- 
liams, was  invalid  at  the  time  It  was  execut- 
ed. It  Is  not  contended  that  said  contract 
contained  any  stipulation  or  agreement  that 
rendered  It  violative  of  the  provisions  of 
said  section  17.  The  lease  executed  by  Perry- 
man  to  the  Muskogee  Land  Company  was  ex- 
ecated  for  an  independent  consideration  and 
to  a  different  party  one  year  subsequent  to 
the  first  -lease.  It  is  true  tliat  this  contract 
as  well  as  the  first  lease  executed  by  Ferry- 
man afterwards  became  and  was  at  the  time 
of  the  trial  of  this  case  the  properly  of  de- 
fendant, Williams,  yet  no  principle  of  law 
lins  been  called  to  our  attention  in  the  briefs 
filed  In  this  case,  and  we  know  of  none,  that 
would  render  a  valid  contract,  such  as  was 
the  first  lease  executed  by  Ferryman,  Invalid 
because  the  lessor  subsequently  executed,  In- 
dependently of  the  first  contract,  a  void  con- 
tract. If  the  second  contract  is  void.  With- 
out, therefore,  determining  whether  the  sec- 
ond contract  Is  void — and  it  Is  unnecessary 
for  us  to  do  so— since  defendant's  defense  is 
not  based  thereon,  and  since  in  no  event  un- 
der the  facts  In  this  case  could  It  affect  the 
original  contract  between  Ferryman  and 
Crnfton,  on  which  defendants  rest  their  de- 
fense, we  must  conclude  that  plaintiff  was 
without  the  right  to  recover  at  the  time  of 
the  bringing  of  this  suit 

The  character  of  contracts  that  section  17 
of  the  Creek  Supplemental  Treaty  declares 
to  be  void  are  contracts  containing  provisions 
for  a  longer  term  than  five  years,  made  by 
any  stipulation  or  obligation  attempting  to 
obligate  the  lessor  to  renew  such  contract  or 
extoid  the  same  so  that  ultimately  the  period 
which  the  lessee  would  be  permitted  to  hold 
tinder  the  lease  would  exceed  the  period  of 
five  years.  To  Interpret  this  section  to  hold 
that  when  a  citlsen  has  once  leased  his  al- 
lotment under  this  section  of  the  treaty  for  a 
period  of  Ave  yearn,  and  Btdnequaitly  rents  the 
same  land  to  another  person  for  a  period  of 
years  which,  when  added  to  the  period  of  the 
first  contract,  would  result  In  a  term  of  great- 
er than  five  years,  renders  the  first  lease  void, 
although  the  lessee  to  the  first  contract  was 
not  a  por^  to  the  second  contract,  and  the  sec- 
ond contract  was  not  executed  by  vtrtne  oC 
any  of  the  terms  or  agreements  of  the  first  oa» 
tract,  bat  upon  an  independent  consideration, 
would  certainly  lead  to  great  Injustice  and 
the  (iTiDg  of  opportnnity  for  the  pexpetratl<Hi 
of  great  fravd.  Sndi  wooUl  be  the  necessary 
Interpretatl(m  of  this  section  ft>r  ns  to  hold  in 
this  case  that  the  contract  executed  by  Ferry- 


man to  Crafton  was  rendered  void  by  the 
second  contract  executed  by  Ferryman  to  the 
Muskogee  Land  Company. 

The  Judgment  of  the  trial  court  Is  reversed, 
and  the  cause  remanded. 

WILLIAMS,  C  J.,  and  TURNDB  and 
KANE,  JJ.,  concor.  DUNN,  J.,  concurs  In 
conclusions  reached. 


MELLON  V.  FULTON. 
(Supreme  Court  of  Oklahoma.    Nov.  23,  lOOS.) 

1.  FLEADIKO  (8  S69*)— JOINDBB  Or  COTTNTS. 

Id  a  suit  on  account  for  services  rendered, 
where  there  Is  more  or  leas  uncertainty  as  to 
the  grounds  of  recovery,  there  may  he  properly 
join^  in  the  petition  a  count  upon  express  con- 
tract and  a  count  upon  quantum  meruit,  and 
the  question  ot  granting  or  overruling  a  motion 
to  require  plaintiff  to  elect  apon  which  couut 
he  will  stand  Is  addressed  to  the  sound  legal 
discretion  of  the  court. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  «  1206 ;  Dec.  Dig.  |  360.*] 

2.  Appeal  and  Eosob  (i  1019*)— Oonfuot- 

INQ  EVIOBNOE. 

Where  the  question  of  whether  a  profes- 
sional employment  was  general  or  spedal  was 
by  the  referee  decided  upon  conflictiDg  evidence, 
this  court  will  not  intenere  with  the  finding. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  f  4008 ;  Dec.  Dig.  g  1010.*] 

3.  ATTOBRBT   AMD   OtlKNT  (§  140*)— ActIOW 

voK  SsKvnna— BviDsncx. 

Where  an  attorney  under  the  terms  of  bis 

general  employment  debars  himself  from  em- 
ployment by  others  whose  Interests  are  antago- 
nistic to  those  of  bis  client  so  employii^:  him, 
audi  service  is  a  proper  item  of  charge  In  a 
suit  for  services  rendered  under  such  general 
employment. 

TEd.  Note.— For  other  cases,  see  Attorney  and 
Client,  Dec.  Dig.  S  140.*] 

(SylUbns  by  the  Court.) 

Error  from  District  Court,  Oklahoma  Coun- 
ty ;  B.  F.  Burwell,  Judge. 

Action  by  M.  Fulton  against  T.  F.  Mellon. 
Judgment  for  plaintiff.  Defendant  brings  er- 
ror. Affirmed. 

On  February  12,  1004,  M.  Fulton,  defend- 
ant in  error,  plaintiff  below,  sued  T.  F.  Mel- 
lon, plaintiff  in  error,  defendant  below,  in  the 
district  court  of  Oklahoma  county,  on  open 
account  for  professional  services  rendered  In 
the  sum  of  $782.90,  a  copy  of  which  is  filed 
with  his  petition,  which  ctmtains  two  counts, 
the  first  being  upon  an  express  contract  and 
the  second  upon  quantum  meniit  On  May  7. 
1904,  def«idant  filed  motion  to  require  plain- 
tiff to  elect  upon  which  count  he  would  stand, 
ailing  the  same  to  be  Inccmslstent,  which 
said  motion  was  overruled  hy  the  court  and 
exertions  saved.  On  November  2,  1904,  de- 
fendant filed  answer,  in  effect  a  goieral  de- 
nial and  set-off,  evidenced  by  opn  account, 
alleged  to  be  due  from  plaintiff  to  defendant, 
In  the  sum  of  $88.87.  On  November  4.  1904, 
plaintiff  filed  reply^  In  effect  a  general  de- 
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Dial,  and  on  Mst  12,  190S,  bj  leare  at  coart, 
defendant  filed  supplemental  answer  to  plain- 
tiffs petition,  claiming  a  set-off  In  all  the  sum 
■of  $124.01  In  full  liquidation  of  plalntUTs 
claim.  After  supplemental  reply,  to  wit, 
-on  May  4,  190S,  on  motion  of  plaintiff,  the 
■cause  was  referred  to  a  referee  "with  full 
power  to  bear  and  determine  all  the  matters 
in  controversy  between  the  parties  and  make 
his  finding,  his  conclusions  of  law  and  con- 
clusions of  fact,  and  report  the  proper  judg- 
ment to  the  court,"  which  he  subsequently 
•did,  and  which  the  court  on  April  2,  1906, 
after  OTerruIIng  defendant's  exceptions  there- 
to, approved  and  entered  Judgment  in  favor 
of  plaintiff  and  against  the  defendant  in  the 
com  of  $673.63,  together  with  costs,  from 
which  said  Judgment  defendant  appealed  and 
prosecuted  the  same  by  petition  In  error  and 
case-made  to  the  Sopreme  Conrt  of  the  Terri- 
tory of  Oklahoma,  and  the  same  is  now  be* 
fore  us  for  review. 

Harris  &  Wilson,  for  plaintiff  In  error.  M. 
Fulton  ft  Belwyn  Douglas,  for  defendant  in 
«rror. 

TTTRNBR,  J.  (after  stating  the  facts  as 
above),  ifta  first  error  assigned  Is  that  the 
«onrt  erred  in  overmllng  the  motion  to  re- 
quire plaintiff  to  elect  upon  which  cause  of 
action  stated  in  his  petition  he  would  stand. 
It  Is  urged  in  support  of  this  contention  that, 
as  the  first  count  declares  upon  an  express 
contract  and  the  second  upon  a  quantum 
meruit,  they  are  Inconsistent,  and  for  that 
reason  the  court  should  have  required  the 
election.  We  do  not  think  so.  It  is  a  famil- 
iar rule  of  pleading  that  when  the  plaintiff 
has  two  or  more  separate  reasons  for  the 
obtalument  of  the  relief  sought,  or  when 
there  is  more  or  less  uncertainty  as  to  the 
grounds  of  recovery,  the  iwtltlon  may  set 
forth  a  single  claim  In  more  than  one  count 
S  En.  PI.  &  Pr.  S21.  Accordingly  It  has  been 
expressly  held  In  a  large  number  of  cases 
that  a  quantum  meruit  count  may  be  Joined 
with  a  count  founded  on  express  contract 
See  Id.  324;  Ware  v.  Reese.  69  Ga.  688; 
Wilson  V.  Smith,  61  Cal.  209;  Hawley  v. 
Wilkinson,  18  Minn.  625  <G1I.  468) ;  Wagner 
V.  Nagel.  83  Minn.  348,  23  N.  W.  308 ;  Plum- 
mer  v.  Mold,  22  Minn.  16 ;  Manders  r.  Craft 
8  Col.  App.  236,  32  Pat  836— where  this  is 
held  to  be  the  rule,  although  the  Code  pro- 
vides, as  in  this  Jurisdiction,  that  the  pe- 
tition shall  contain  a  statement  of  the  t&cta 
constituting  the  cause  of  action  In  ordinary 
and  concise  language,  without  unnecessary 
repetition,  and  that  the  question  of  overrul- 
ing or  sustaining  such  a  motion  is  within 
the  sound  discretion  of  the  court  That  be- 
ing the  case,  as  we  see  no  abuse  of  discretion 
lu  the  action  of  the  court  in  overmllng  the 
motion,  we  cannot  say  the  conrt  wred  in  so 
doing. 

PlalntUTa  aocount  sued  on.  which  does  not 
contain  many  forgotten  Iteau  of  proper 
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cbaige,  contained,  among  other  Items,  tbe 
following  charge:  "Retainer  Fee  December  1, 
1808,  to  December  1,  1906.  9300.00<'— which 
was  allowed  by  the  referee  In  his  report  as 
follows:  "I  further  find  that  in  consequence 
of  the  conversation  had  by  and  between  tbe 
plaintiff  and  defendant  on  the  Ist  day  of  De- 
cember, 1898,  that  the  plaintiff  was  given  the 
right  to  believe  that  he  was  retained  up  to 
the  1st  day  of  DecMnber,  1908;  a  retalow 
consisting,  as  it  does,  of  giving  the  party 
retaining  rights  to  expect  professional  serr- 
Ices  of  the  party  retained  In  alt  respecta. 
It  binds  the  person  retained  not  to  take  a 
fee  from  any  one  against  the  party  retaining, 
to  do  nothing  except  what  he  is  asked  to  do, 
and  that  when  a  party  places  an  attorney  hi 
a  position  In  which  he.  as  encb  attorney.  It 
deprived  from  taking  litigation  agalnat  or 
giving  advice  against  tlie  partr  ao  retalnhig 
him,  he  1b  entitled  to  be  paid  therefbr,  all  of 
which  T.  P.  Mellon  did  In  this  caae,  and  U. 
Fulton  so  acted  and  rendered  servlcee.  And 
I  further  And  that  mch  retainer  f6e  va> 
msonably  worth  Uie  torn  <tf  alxty  dcdlats 
per  year,  and  did  contlniM  for  five  years,  and 
the  same  is  allowed  In  the  som  of  Uiree  hun- 
dred dcaUum**  Which  waa  excepted  to  1^  tbe 
defendant  for  tbe  reason:  "Tliat  time  is  no 
legal  evidence  presented  In  this  record  estab- 
llshing  a  cmtract  for  a  retaining  fee  between 
plaintiff  and  deCmdant  tor  the  period  fmmd 
by  the  referee ;  that  such  contract  is  by  the 
statute  of  frauds  required  to  be  tn  writing, 
signed  by  the  party  to  be  charged,  because  be- 
ing a  ctmtract  not  to  be  pezformed  within  a 
year."  The  court  overmled  the  exceptlcm, 
and  this  Is  the  next  aaatgnment  of  error. 

As  the  findings  of  the  referee  upon  tbe 
facts  have  the  effect  of  a  apedal  verdict  of  a 
Jury,  and  will  not  be  set  aside  by  this  court 
unless  clearly  against  the  weight  of  the  evi- 
dence (Erlsman  v.  Kerwln,  8  Okl.  92,  66  Fac 
85S).  let  us  see  if  there  la  any  testimony 
reasonably  tending  to  support  this  part  of  the 
report  The  testimony  discloses  that  in  De- 
cember, 1898,  defendant  was  a  merchant  Just 
opening  up  his  "Fair"  store  In  Oklahoma  City 
in  a  building  belonging  to  one  Pettyjohn: 
that  he  was  at  that  time  having  some  trouble 
with  Pettyjohn  over  some  goods  and  fixtures 
in  said  store ;  that  plaintiff  was  a  lawyer  oc- 
cupying offices  above  the  store;  that  plain- 
tiff was  called  on  to  assist  defendant  in  the 
matter,  at  which  time  defendant  retained 
plaintiff,  in  effect  to  assist  not  only  in  that 
but  In  all  matters  of  a  legal  nature  that 
might  arise  In  the  future,  and  said  to  plain- 
tiff that  he  would  t^l  hia  manager  to  come 
to  plaintiff  for  his  assistance  from  time  to 
time  as  his  services  might  be  required,  and 
requested  plaintiff  to  attend  to  the  business, 
all  of  whldi  he  agreed  to  do ;  that  there  was 
no  contract  In  writing  between  them,  and 
nothing  was  said  at  any  time  about  tbe 
amount  plaintiff  was  to  rec^ve  Cor  his  serv- 
ices, or  how  l(mg  the  arranfement  was  to 
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contliios,  bat  be  was  gtren  to  undentand  that 
be  was  generally  retained  in  a  professional 

way ;  that  parsoant  to  the  said  understand- 
ing, from  that  time  np  to  the  date  of  the 
last  Item  of  the  accotmt  sued  on  (some  five 
Tears),  defendant  and  those  in  his  employ 
consulted  plaintiff  regularly ;  that  he  repre- 
sented defendant  in  a  nnmber  of  matters  In 
and  out  of  court,  always  with  the  understand- 
ing from  the  beginning  of  the  retainer' that 
he  would  not  advise  or  recelre  employment 
from  others  against  defendant's  Interests; 
that  during  that  time  the  account  sued  on 
accrued  for  serrlces  thus  rendered,  In  which 
said  account  plaintiff  made  the  charge  com- 
plained of,  and  In  support  thereof  showed  to 
the  referee,  as  stated,  and  that  his  services 
on  this  general  retainer  were  reasonably 
worth  $60  per  year,  or  $300  for  the  fire 
years  he  so  served  defendant.  As  defendant 
admits  that  beginning  December,  1888,  he 
did  employ  plaintiff,  and  agreed  to  pay  htm 
a  fee  In  the  rarious  cases  as  they  might 
arise  from  time  to  time,  but  denies  that  he 
retained  him  generally  or  as  regular  coun- 
sel, the  question  of  whether  the  employment 
was  a  general  or  q>eclal  one  was  settled  by 
the  referee  on  conflicting  evld^ce  in  favor 
of  the  former,  and  we  do  not  feel  disposed 
to  Interfere  with  the  finding.  That  being  the 
case,  we  do  not  see  why  the  items  should  not 
constitute  a  proper  charge. 

It  goes  without  saying  that  an  attorney  is 
as  free  to  make  any  contract  with  his  client 
on  the  subject  of  compensation  for  his  serv- 
ices as  Is  any  other  Individual.  Or,  as  said 
by  Cooley,  J.,  In  Detroit  v.  Whittemore,  27 
Mich.  280:  "The  employment  of  counsel  does 
not  differ  In  Its  incidents,  or  In  the  rules 
which  govern  It,  from  the  employment  of  an 
agent  on  any  other  capacity  or  business." 
In  the  absence  of  express  contract,  as  In  this 
case,  he  1b  entitled  to  what  the  services  are 
reasonably  worth.  The  referee,  In  effect, 
found,  and  correctly,  that  plaintiff  was  en- 
titled to  compoiBatlon,  beyond  the  actual 
itemised  services  rendered,  for  debarring 
falmself  by  implied  agreement  from  accept- 
ing employmait  from  ottiers  when  their  in- 
terests were  antagonistic  to  those  of  defend- 
ant ;  that  such  was  contemplated  in  the  re- 
tainer, and  that  defendant  was  bound  to  com- 
pensate htm  for  It  In  such  sum  as  such  serv- 
ice was  reaawably  worth.  That  such  is  a 
proper  Item  of  compensation  In  such  general 
employment  was  held  in  Kell^  t.  Blchard- 
mn,  69  Mich.  430,  37  N.  W.  514.  That  was  a 
suit  for  profesiMonal  services  rendered  by 
plaintiff,  on  a  general  employment  as  attor- 
ns for  an  executrix,  extending  over  many 
years.  The  question  before  the  Supreme 
Court  on  appeal  was  whether  the  testimony 
of  the  various  lawyov  who  testifled  con- 
tained such  elements  that  they  could  show 
the  value  of  plaintiff's  services  by  their  opin- 
ion. On  this  point  the  court,  in  passing,  said: 
"If  Mrs.  Richardson  had  come  to  Judge  Kiei- 
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ley  now  and  then,  or  ever  so  frequently,  with- 
out any  general  «npl0rmakt,  and  asleed  him 
to-day  to  draw  a  petition  or  a  deed  or  an 
affidavit,  or  to  go  Into  court  and  argue  a 
single  case,  and  no  more,  there  would  be  some 
reason  for  saying  that  for  each  of  theee  de- 
tached services  he  should  charge  a  separate 
price,  and,  in  case  of  dispute,  prove  its  sep- 
arate value.  But  any  such  practice  In  re- 
gard to  general  employment  would  be  unrea- 
sonable and  Impracticable,  and  would  be  just 
as  much  so  in  everyday  affairs  as  In  legal 
affairs.  •  •  •  The  employment  means  that 
he  becomes  professionally  Informed  concern- 
ing private  affairs  of  his  client  which  he  has 
no  right  to  reveal,  and  that  he  has  formed, 
perhaps  on  long  study,  an  opinion  concerning 
the  right  of  his  client,  and  the  best  remedy 
to  enforce  It  It  means,  further,  that  he  de- 
bars himself  from  emplt^ment  by  any  other 
person  concerning  the  matter  in  controver- 
sy. Any  standard  of  reward  which  leaves 
out  any  of  these  considerations  would  be 
wrong.  •  • 

Tates  V.  Shepardson,  27  Wis.  288,  was  a 
suit  on  an  Itemized  account  ftor  services  ren- 
dered by  plaintiff  on  a  general  retainer.  In 
the  trial  court  it  as  proposed  to  show  that 
plaintiff  was  entiUed  to  recover  $1,000  per 
annum  as  an  annual  counsel  fee  from  18S3  to 
1868,  Inclusive,  in  consequence  of  this  gen- 
eral retainer,  and  for  advice  given  where  no 
charge  had  been  made  and  for  which  no  bill 
of  particulars  had  or  could  be  given.  On  ap- 
peal the  Supreme  Court  disallowed  the  item, 
and  on  a  rehearing  adhered  to  Its  former  opin- 
ion, and,  in  passing,  said;  "What  the  plaintiff 
proposed  to  show  was  that  some  time  in  18G3 
he  was  generally  retained  by  the  defendant, 
but  without  any  price  b^ng  stipulated  there- 
for. •  •  •  It  was  not  proposed  to  show 
that  he  gave  professional  advice  in  any  partic- 
ular matter  for  which  he  had  the  right  to 
claim  the  proper  compensation,  or  that  he  had 
declined  acting  as  counsel  for  others  against 
the  defendant,  and  thus  lost  the  opportunity 
of  performing  services  for  which  he  might 
possibly  have  received  a  reasonable  fee" — 
thereby  Intimating  very  strongly,  as  we  take 
It,  that  had  such  been  shown,  as  was  done  in 
this  case,  the  charge  would  have  been  a  prop- 
er one. 

Hence  we  say  that  under  the  testimony  the 
item  was  a  proper  charge  in  estimating  the 
worth  of  plaintiff's  services  under  the  general 
employment  found  by  the  referee  to  exist, 
and  to  have  failed  to  regard  It  would  have 
been  wrong.  It  was  not  disputed  that  such 
service  was  reasonably  worth  $60  per  year, 
or  $300  for  five  years,  chai^;ed  in  plaintiff's 
account,  and,  as  we  are  of  the  opinion  that 
the  finding  Is  reasonably  supported  by  the 
evidence.  We  do  not  think  the  court  erred  In 
overruling  defendant's  exception  to  it 

As  there  was  nothing  In  this  arrangement 
to  prevent  either  party  from  terminating  the 
retainer  at  any  time,  we  do  not  think  the 
contract  was  iHthIn  the  statute  of  frauds  as 
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one  not  to  be  perfbrawd  In  (me  jtax,  u  nrgefl 
IiUlntiff  In  emur.  29  Am.  &  Bng.  Enc.  of 
Law  (2d  Ed.)  9S2. 

Ammg  other  Items,  plalntUTs  eccoont  alao 
contained  tlie  fbllowlnc  duige:  "December 
1<K  1908.  medumlc'B  Hen  caaea,  aalta  In  dUH 
trlct  coort  tb.  Mtilon,  and  medianic^  Uena 
and  legal  aerrlcea  on  lien  01ed,  not  aned, 
OOaoO"— wblch  waa  allowed  tbe  referee  aa 
foUom:  **I  fortber  find  that  tbe  aerrlcea 
rendered  In  medumlc  Hen  caaea,  aalt>  In  Hm 
diatrlct  court,  and  mecbanic  llena  and  legal 
soTtoea  on  Itena  filed,  m  wblcb  anit  was  not 
bron^it;  waa  reaaonably  worth  tbe  anm  of 
$S00,  and  allowed  the  aame  In  tbe  sum  of 
|20a"-^«lllch  was  excepted  to  br  tbe  defend- 
ant for  tbe  reasons:  0)  'Tba.t  said  finding 
la  not  ani^rted  1^  snfllclent  erldence,  and  la 
against  the  wtf  gbt  ai  the  evidence.  (2>  Tbat 
tran  tbe  teeClmonr  it  appears  that  said  work 
waa  nerer  performed  tbe  said  plaintiff, 
and  that  be,  after  etartlng  tbe  woA  in  said 
(ases,  refused  to  finish  it,  and  defendant  waa 
«»npelled  for  Us  own  protection  to  en^iloy 
'fther  coonsel,  wblcb  be  did"— <nd  asks  tbat 
plaintlfl  be  allowed  not  to  eneed  $100  for  bis 
serrtcea  In  said  caaee.  The  court;  howeTer, 
orermled  tbe  exoeptimi,  which  ocmatitDtea 
tbe  next  asalgnmait  of  error. 

It  IB  not  neceaaary  to  enter  into  an  elabo- 
rate dlBcosaion  of  ttie  testimony  bearing  <m 
tblB  finding.  We  think  it  Bufficient  to  say 
tbat  It  iB  amply  supported  by  tbe  evidence, 
wblcb  is,  in  short,  that  dnrUg  the  existence 
of  ttilB  retainer  plaintiff  was  engaged  In  tbe 
constraction  of  a  building  in  Oklaboma  City; 
that  biB  cfmtracton  became  ioTolved,  and,  as 
a  consequence,  several  mechanics'  Hens  were 
filed  against  the  building;  tbat  one  or  more 
suits  were  brought  to  enforce  the  same,  In 
which  there  were  Interveutiona  by  a  number 
of  llenbolders;  tbat  plaintiff  represented  de- 
fendant in  these  suits  and  interventions,  and 
pursued  a  policy  of  dday  in  order  to  bring 
about  an  adjustment  of  tbe  matter ;  that  one 
importunate  llenbolder  was  settled  with,  and 
other  Hens  were  In  course  of  settlement  when 
d^endant  refused  to  pay  plaintiff  anything 
on  account  for  services  rendered;  tbat  fric- 
tion then  arose  between  them,  at  which  time 
plaintiff  had  a  conversation  with  defendant 
over  the  telephone  in  which  be  asked  defend- 
ant whether  be  wanted  him  to  continue  as 
bis  attorney  In  the  lien  cases,  and  was  in- 
formed tbat  he  did  not,  and  that  suit  was 
then  brongbt  by  plaintiff  on  this  account  In 
full  for  services  rendered.  Plaintiff  testified 
tbat  tbe  value  of  his  services  in  these  cases 
was  reasonably  worth  9300.  Another  wit- 
ness, who  was  a  lawyer,  perfectly  familiar 
with  the  extent  and  character  of  the  services 
rendered,  testified  that  they  were  reasonably 
worth  $600.  Tbe  referee  found  and  reported 
th<em  to  be  reasonably  worth  $200,  and  we 
will  not  disturb  the  finding. 

As  these  are  the  <ml7  items  of  tbe  account 


allowed  by  the  raceree  and  spedUlcally  ex- 
cepted  to  and  ui^ed  as  error  in  the  brtef 
of  defotdant  we  are  (tf  tbe  oitlnim  ttiat  tbe 
court  did  not  err  In  approving  the  reiKnt  ctf 
tbe  referee  and  entering  Judgment  tbereoo 
In  ftivor  of  plabitlfl,  and  for  that  reason  the 
Judgment  of  the.trlal  court  Is  affirmed.  AU 
tbe  Justices  concur. 


MeWILLIAUS  INT.  Oa  v.  LIVINGSTON 
at  si. 

(Supresu  COnct  ot  Oklahoma.   Dee.  21,  1906^ 

InnuHS  (1 16*)--DxEn  st  Aixorm— Valid- 
rrr.  ■ 

In  a  case  where  a  Greek  citizen  not  of  In- 
dian blood  made,  executed,  and  delivered  a  deed 
to  a  portion  of  qIb  allotment  in  Janoarr,  190S, 
which  waa  prior  to  the  date  on  whidi  uie  deed 
of  the  principal  diief  waa  executed  and  deliver 
ed  to  said  allottee,  each  fliat  deed  is  not  to  be 
held  invalid  on  this  account,  bat  the  Babseqnent- 
It  acquired  ImbI  estate  on  receipt  passed  imme- 
diately to  men  allottee's  grantee. 

TEd.  Note.— For  other  cases,  see  Indians,  Dee. 
Dig.  f  15.«] 

(BylbiboB  by  the  Court.) 

Appeal  from  the  United  States  Court  for 
the  Western  District  of  tbe  Indian  Terri- 
tory; William  R.  Lawrence,  Judge. 

Action  by  the  UcWllIlama  Investment  Com- 
pany against  A.  H.  Livingston  and  others. 
Judgment  for  defendante.  Plaintiff  appeata 
Reversed  and  ronanded. 

William  T.  Hutehlngs,  Qeorge  A.  Hnrpbey, 
and  William  P.  Z.  Oerman,  for  appellant  C. 
L.  Thomas  and  Edgar  A.  De  Mueles,  for  ap- 
pellees. 

DUNN,  J.  Tbe  appellant,  as  plaintiff,  filed 
Ita  complaint  In  tbe  United  Stetes  Court  for 
tbe  WeBtom  District  of  tbe  Indian  Territory, 
Bitting  at  Muskogee,  on  the  20th  day  of 
July,  1906,  alleging:  That  Is  was  a  corpora- 
tion duly  organized  and  existing  und«  and 
by  virtue  of  the  laws  of  the  United  Stetea  lo 
force  In  the -Indian  Territory.  That  it  wiis 
the  owner  of  the  N.  B.  %  of  the  S.  B.  U  of 
section  S3,  townahlp  IS  N.,  range  13  E.,  and 
derived  Its  title  by  and  through  a  geneml 
warranty  deed  made  January  24,  1906,  by 
James  Bristor ;  the  same  being  a  part  of  bis 
allotment  as  a  Creek  dtlsen,  not  of  Indian 
blood,  and  a  deed  having  bet-  laeued  to  bim 
on  March  8,  1905.  by  the  principal  chief  of 
the  Creek  Nation,  as  provided  by  law.  Tbat 
A.  J.  Livingston,  the  appellee,  derived  bis 
title  by  and  through  a  deed  made,  executed, 
and  delivered  by  the  said  Bristor,  on  Jan- 
uary 20,  1906,  conveying  the  same  land.  On 
motion,  others  were  made  partlee  to  tbe  salt 
but  for  tbe  determination  of  tbe  question  be- 
fore us  It  will  not  be  necessary  to  notice 
them.  To  this  complaint  a  general  demurrer 
WHS  filed  on  tbe  ground  tbat  tbe  taett  al- 
leged were  not  suffldent  to  ctnutltute  a  cause 
of  action.  This  demurrer  was  by  the  court 


*For  other  otMS  lee  eame  topio  end  section  NUMBER  la  Dee.  ft  Am.  Digs.  UST  to  Aete^  A  Reporter  IsitexM 
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soBtalned.  frcm  whlcb  acUM  plaintiff  ap- 
pealed to  the  Dnlted  States  Gonrt  of  Appeals 
of  the  Indian  ImAtary,  and  tbe/'cane  la 
before  jm  for  oar  consideration  by  Tirtne 
of  onr  succession. 

There  te  bat  <nie  qnestlon  presoitod  tor 
oar  conidderatlon,  which  Is,  at  what  time 
does  such  a  title  In  land  Test  In  a  cltlcen  un- 
der the  statates  tof  the  United  States  and 
agreemento  nude  with  the  Creek  tribe  of  In- 
dians as  will  enaUe  snch  dtlaen  to  make 
conv^ance  and  grant  a  >good  title  to  his  at 
lotment?  Snch  a  comiwdienslTe  Tlew  of  the 
antecedent  hlstoiy  of  the  laws  and  treaties 
relating  to  the.  allotment  of -the  landa  of  the 
Gredc  Nation  is  taken  In  an  i^lnlcm  <a  this 
conrt  prepared  by  Justice  Hayca  that  It  will 
be  -mmeceanry  to  renew  the  same  lum. 
The  title  of  the  case  hi  irtddt  the  Banu 
pears  Is  Western  fiiTestmsnt  Gompany 
Tiger.  98  Paa  602.  The  partlcniar  onestion 
Involred  here,  however,  was  not  InTolved  In 
that  case.  Hence  it  will  be  necessary  to 
briefly  mention  and  consider  portions  of  ser- 
eral  different  federal  acte  In  order  to  fnlly 
present  the  question  here  to  be  comddered. 

Section  11  of  an  Act  of  Congress  of  June 
28.  18^  (80  Stat  487.  c.  517;  Kappler's  In- 
dian Affairs  ft  Treaties,  p.  92).  provides  ^t, 
when  the  roll  of  cldseDShlp  and  the  surrey 
of  lands  of  either  of  the  Ave  dTillzed  nations 
or  tribes  Is  completed,  the  Daws  Commleslon 
shall  proceed  to  allot  the  ezdnslTe  use  and 
occupancy  <fit  ttie  surface  of  an  the  lands 
of  said  natitm  or  tribe  amaog  the  citizens 
thereof;  proTides,  further,  that,  when  it 
shall  appear  that  any  member  of  the  tribe 
is  in  possession  of  lands,  his  allotment  may 
t>e  made  out  of  the  land  In  his  possession, 
and  that  the  land  so  allotted  shall  be  non- 
transferable until  after  full  title  Is  acqnlred. 
Thereafter,  and  on  March  1,  1901,  Congress 
passed  sn  act,  entitled  "An  act  to  ratify  and 
conflnn  an  agreement  with  the  Muscogee  or 
Creek  Tribe  of  Indians,  and  for  other  purpos- 
es." 31  Stat  861.  c  676;  1  Kappler's  Indian 
Affairs*  Laws  ft  Treaties,  729-735.  Section 
23  of  this  act  provides  as  follows:  "Im- 
mediately after  the  ratification  of  this  agree- 
ment by  Congress  and  the  tribe,  the  Secreta- 
ry of  the  Interior  shall  furnish  the  principal 
chief  with  blank  deeds  necessary  for  all  con- 
T^ances  herein  provided  for,  and  the  prin- 
cipal chief  shall  thereupon  proceed  to  execute 
in  due  form  and  deliver  to  each  cItlKn  who 
has  selected  or  may  hereafter  select  his  allot- 
ment, which  Is  not  contested,  a  deed  convey- 
ing to  blm  all  right  title,  and  Interest  of  the 
Cre^  Nation  and  of  an  other  citizens  In  and 
to  the  lands  embraced  In  his  allotment  cer- 
tificate, and  such  other  lands  as  may  hare 
been  selected  by  him  for  equalization  of  his 
allotment.  All  conveyances  shall  be  approv- 
ed 1^  the  Secretory  of  the  Interior,  which 
sball  serve  as  a  leltoqulshment  to  the  gran- 
tee of  all  the  r^t  title,  and  interest  ot  the 
United  States'  in  and  to  the  lands  embraced 
In  bis  deed.    Any  allottee  accepting  such 


deed  shall  be  deemed  to  assent  to  the  aUot- 
mrait  and  conveyance  of  all  the  lands  of  the 
tribe,  as  provided  herein,  and  as  a  relinquish- 
ment of  ail  his  right;  title  and  Interest  In  and 
to  the  same,  ezo^  In  the  proceeds  of  lands 
reserved  from  allotment"  June  80,  1902, 
Oragress  passed  an  ad;  entitled  **An  act  to 
ratify  and  confirm  a  supplementel  agreaaent 
with  the  Creek  Tribe  of  Indians,  and  for  otb* 
er  purposes."  82  Stet  600,  c  1828;  Kapp- 
ler's Indian  Affairs,  Laws  ft  Treaties,  761. 
Section  16  of  thte  aactment  provides : 
**Lands  allotted  to  dtizHis  shall  not  hi  any 
manner  whatever  or  at  any  time  be  encum- 
bered, taken,  or  sold  to  secure  or  satls^ 
any  debt  or  obligation  luw  be  alienated^  by 
the  allottee  or  his  heirs  beCcns  the  expiration 
of  five  yrars  from  the  date  of  the  approval 
of  tills  supplementel  agreesnait  enxpt  with 
the  approval  of  the  Secretary  of  the  In- 
terior." April  21.  1904  (88  Stat  189-20C. 
&  14019.  CmBress  passed  an  act  relieving  cw- 
taln  of  the  allottees  of  the  fbr^lng  restric- 
tion, entitied  "An  act  making  ai^iropriations 
for  the  current  and  contingent  expenses  of 
the  Indian  Departmait  and  for  falfilllng  trea- 
ty stipulations  with  various  Indian  tribes  for 
the  fiscal  year  ending  June  80ai,'190S,  and 
for  other  purposes."  Tha  material  provision 
of  which  reads  as  follows:  "And  all  of  the 
restrictions  upon  tiie  alienation  of  lands  of 
allottees  of  either  of  the  Vtn  Civilized 
Tribes  of  Indians  who  are  not  at  Indian 
blood,  except  minors,  are,  except  as  to  home- 
steads, hereby  removed,  and  aU  restrictions 
upon  the  alienation  of  all  other  allottees  of 
said  trll>e8,  except  minors,  and  except  as  to 
homesteads,  may,  with  the  approval  of  the 
Secretary  of  the  Interior,  be  removed  under 
such  rules  and  regulations  as  the  Secretary 
of  the  Interior  may  prescribe." 

It  will  be  observed  that  the  deed  from  the 
Creek  Nation  to  tiie  allottee  in  this  case  was 
made  on  Mardi  8,  1905,  and  It  Is  the  contm- 
tlon  of  counsel  for  appellee  tha^  until  this 
deed  was  executed  and  dtiivered,  the  grantor 
was  not  an  allottee,  and  that  the  land  which 
he  conv^ed  was  not  a  part  of  his  allot- 
ment as  a  citizen  of  the  Creek  Nation.  It 
is  not  contended  that  the  tract  conv^ed 
was  the  homestead,  or  that  the  grantor  was 
a  minor,  but  that  he  was  not  an  allotiee 
prior  to  the  Issuance  and  dtilvery  to  him 
of  the  deed  to  the  land,  and  that  prior  to 
that  time  he  had  no  power  to  convey  the 
same.  With  thta  contention  we  are  not 
able  to  sgree.  Section  23,  supra,  it  will 
be  observed,  provides  that  .after  tbe  ratifi- 
cation  of  the  agreement  mentioned,  the  prin- 
cipal chief  of  the  nation  should  be  by  the 
Secretary  of  the  Interior  supplied  witli  bluik 
deeds  necessary  for  all  convejrances,  and  that 
he  should  proceed  to  execute  In  doe  fOrm  and 
deliver  to  each  cltis«i  a  deed  oonv^lng  to 
blm  the  right,  title,  and  Interest  of  the  Creek 
Natiw,  and  of  all  other  dtimi^  In  me  lend 
embraced  in  tiie  aliotmoit  certificate.  In 
some  of  the  treaties  with  the  other  tribes  of 
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the  Indian  Territory,  It  Is  provided  that  the 
Oommbnlon  of  the  Five  ClTllized  Tribes 
•hoold  laeue  to  the  citizens,  after  they  had 
■elected  their  allotments,  certificates  whiiA 
should  be  evidence  of  the  right  of  the  allot- 
tee! to  the  land.  We  do  not  find  any  snch 
jworMon  to  have  been  made  In  the  agree- 
DWDt  or  laws  between  the  United  States  and 
the  Creek  Nation,  bat  Hiat  It  vras  clearly  con- 
tem{dated  that  a  certificate  evidencing  an  al- 
lotment right  dionld  be  taraed  is  made  mani- 
Ceat  by  the  first ,  paragraph  of  section  25, 
stnva.  We  are  not  advised  ae  to  t2ie  practice 
obtaining  In  reference  to  tbeee  certificates, 
whether  in  fact  any  were  Issued  or  not,  n<» 
do  we  regard  this  as  very  material  or  con- 
trolling In  the  case,  for  In  onr  Judgment  the 
date  of  the  ri^t  to  alienate  or  transfer  on 
the  part  of  the  allottee,  subsequent  to  April 
21,  lOM,  rdated  solely  to  the  time  when 
snch  allottee  actually  made  or  selected  his 
allotm«it,  and  wh«i  he  had  done  the  things 
necessary  to  secure  an  equitable  Interest  or 
title  thertin,  entitling  him  to  the  patent  The 
rale  in  such  a  cafe  is  stated  by  the  Supreme 
Court  of  the  United  EH^tes  In  the  case  of 
Stark  T.  Starr,  6  WaU.  4ia  18  L.  Ed.  925,  as 
follows :  "Tlw  right  to  a  patent  once  rested 
Is  treated  by  the  government,  wfam  dealing 
with  the  public  lands,,  as  equivalent  to  a  pat- 
ent Issued."  There  are  many  othtf  cases  mp- 
porting  this-  doctrine :  Wirth  v.  Branson,  08 
n.  S.  lis,  25  L.  Ed.  86;  Landes  v.  Brant.  10 
How,  848,  18  It.  Ed.  ;  Carroll  t.  SaCFord, 
8  How,  441,  11  li.  Ed.  671;  Wltherspoon 
I>nncan.  71  U.  S.  210, 18  L.  Ed.  880;  Barney 
T.  Dolph.  87  U.  8.  652,  24  L.  Ed.  1063 :  Sim- 
mons T.  Wagner,  101  U.  S.  260,  25  L.  Ed.  910; 
26  Am.  ft  Eng.  En^.  of  Law,  p.  408.  The 
same  principle  Is  declared,  with  numerous 
cases  dted  to  snpport  It,  In  an  opinion  pre- 
pared Chief  Justice  Williams  of  this 
court,  bdng  Godfr^  t.  Iowa  Land  ft  Trust 
GmnpBuy,  96  Paa  792, 'wherein  the  leading 
cases  are  collated. 

The  petition  In  this  case  reads  that  the 
land  was  conveyed  by  "James  Brlstor  on  Jan- 
uary 24,  1905,  by  a  general  warranty  deed; 
the  same  beAng  a  part  of  his  allotmait  as  a 
CreA  dtisrai,  not  of  Indian  blood,"  and  the 
act  of  AiHTll  21,  190^  removed  all  the  re- 
strictions upon  the  alienation  of  lands  of  such 
allottees.  In  onr  judgment  the  deed  executed 
the  allottee  of  his  allotment,  relied  upon 
1^  the  plalntUE  herein,  conveyed  all  the  Inter- 
est tile  grantor  possessed  In  his  allotment  at 
the  time  It  was  executed  and  delivered.  Sec- 
tion 18  of  an  act  of  OonpreBS  passed  Ainrll 
26^  1906,  provides  that:  "Conv^ancea  h^e- 
toCore  made  by  members  of  any  of  the  Five 
Civilised  Tribes  subsequent  to  the  election  of 
allotment  and  subsequent  to  the  removal  of 
teatrlctionf  where  patents  thereafter  Issue, 
shall  not  be  deoned  or  held  Invalid  sol^  be- 
cause said  conveyances  were  made  prior  to 
Issuance  and  recording  or  delivery  of  patent 


or  deed ;  but  this  shall  not  be  held  or 
8 trued  as  affecting  the  validity  or  invalidity 
of  ai^  such  conveyance,  except  as  herein- 
above provided."  84  Stat  vol.  1,  p.  144,  e. 
1876.  This  act  of  Congress.  In  our  Jndgmoit, 
amounts  simply  to  a  detdaratlflsi  or  espoA- 
tlm  of  the  law  as  It  was  iwior  to  its  passage. 
No  otlier  oonclusltm.  it  seems  to  ns,  can  be 
derived  from  the  idaln  Import  at  Its  torn 
The  deed  wUdi  was  made  1^  Brlstor  in  tbis 
case  was,  as  Is  shown  the  complaint 
part  of  his  allotmrnt"  Hence  in  onr  jude* 
m«it  we  may  reasonaUy  infer  that  snch  al- 
lotment had  bean  selected,  as  it  eonld  not 
have  been  a  part  of  hia  allotmoit  unices  ei- 
ther he  had  selected  It  or  it  had  been  sheet- 
ed for  him,  and.  iu  either  event  as  It  va 
his  allotment  the  deed  executed  was  subse- 
quent to  Its  selection.  The  deed  was  llkevin 
made  subsequent  to  the  removal  of  restrlfr 
tlons  <m  its  alienation,  and  patent  issued 
thereafter  to  him  for  the  land,  and  Congreis 
has  said  In  the  act  last  cited  that  this  deed 
shall  not  be  de«ned  or  held  invalid  solely 
because  said  conveyance  was  made  iwlor  to 
the  issuance  and  recording  or  dellveiy  of 
patent  or  deed. 

In  ttits  case  this  Is  the  wily  question  raised 
and  urged  by  the  partlee,  and  the  conclusion 
to  whldi  we  have  come  demands  a  reversal 
of  the  judgment  of  the  district  court  which 
ia  accordlivly  done,  and  tlie  cause  rananded 
for  further  proceeding  under  the  law  as  here- 
In  declared.  All  the  Justices  concur. 


-CEASAR  et  aL  v.  OEASAR  et  aL 
(Supreme  Court  of  (Mdahoma.   Dec  21,  1908.) 
Appeal  and  Ebror  (i  548*)  — Pbbsbhtatios 

AND  Resebvatton  OF  OBOUirns  OF  Review 

—Bill  of  Exceptions. 

Where  the  record  contains  no  bill  ot  excep- 
tions preserving  the  evidence  adduced  on  a  tnal 
to  a  jury  of  issues  of  fact  oat  of  chancery,  snd 
there  is  no  error  apparent  upon  the  face  of  the 
record,  there  Is  nothing  presented  for  review  la 
this  coart. 

[Ed.  Note.— For  other  cases,  see  Appesl  and. 
Error,  CenL  Big.  |  2437;  Dec.  Dig.  1  548.*] 

(Syliabas  by  the  Court) 

Error  from  the  United  States  Court  for 
the  Western  District  of  the  Indian  Territory ; 
William  R.  Lawrence,  Judge. 

AcUcm  by  Abram  Oeasar  and  others  against 
Mlttie  Oeasar  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  ^rlng  error  to  the 
United  States  Court  of  Appeals  of  the  Indian 
Territory,  whence  the  cause  was  transferred 
to  the  Supreme  Court  of  the  State  of  Ok- 
lahoma. Dismissed. 

On  November  26.  1906,  Abnun  Ceasar  and 
14  others,  plaintiffs  in  error,  iklalntlffls  bdow, 
by  leave  of  court  filed  their  amended  com- 
plaint against  Mlttie  Oeasar  and  S  other*,  de- 
fendants in  error.  defCTdants  below.  In  the 
United  States  Court  for  the  Indian  Terrl- 
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toi7  .Western  District  at  Muskogee,  all^ln^ 
among  otber  tdiings,  tbelr  relationship  to 
FhUIlp  R.  Ceasar;  tbat  be  died  at  his  Home 
In  Muskogee  on  September  26,  1901,  seised 
and  posBeesed  as  a  Creek  citizen  of  certain 
lands  and  personal  property  sttnate  In  tbe 
Greek  Nation,  leaving  no  Issue  hhn  suttIt- 
ing;  that  plaintiffs  were  bis  next  collateral 
kin;  that  defendant  Mlttfe  Ceasar,  bis  wid- 
ow, had  filed  and  caused  to  be  probated  In 
that  court  a  document  alleged  to  be  the  last 
win  and  testament  of  said  Phillip  R.  Ceasar ; 
tbat  letters  testamentary  bad  been  Issued 
thereon  and  filed  a  copy  of  said  alleged  last 
will,  marked  "Exblbit  A" ;  tbat  by  the  pro- 
visions of  said  win  certain  bequests  of  m^oor 
value  were  left  to  tbe  defendants  other  than 
Mlttie  Ceasar,  and  tbe  remainder  of  eaM  es- 
tate to  her;  that  Phillip  R.  Ceasar,  at  the 
time  said  will  was  made,  was  old  and  Infirm 
in  body  and  mind,  and  had  in  bis  employ  as 
agent  and  confidential  advisor  one  Edward 
Jefferson,  who,  together  witb  Mlttie  Oeasar, 
in  both  ot  whom  he  reposed  tbe  greatest 
confidence,  conspired  to  and  did  overcnne  the 
will  and  Judgment  of  said  Phillip  R.  Ceasar, 
and  by  importunity,  coercion,  intimidation, 
and  undue  influence  compelled  him  to  sign 
said  paper  alleged  to  be  bis  last  will  and 
testament,  when  in  truth  and  In  fact  tbe 
same  was  not  socb,  and  prayed  tbat  the  pro- 
bating of  the  same  be  set  aside  and  held  for 
nought,  and  tbat  be  be  decreed  to  have  died 
Intestate.  After  answo*  filed  by  Mlttie  Ceasar 
and  two  others,  tbe  suit  was  dismissed  as  to 
tbe  remaining  defendants,  and  on  November 
30,  1906,  after  making  Fred  Ceasar,  an  in- 
fant, by  guardian,  and  Sidney  Johnson,  an 
infant,  by  bis  next  friend,  parties. plaintiff, 
tbe  cause  proceeded  to  trial  to  a  Jury  upon 
tbe  Issues  Joined,  which  resulted  In  a  decree 
Iq  favor  of  defendants,  sustaining  tbe  vrlll, 
and  against  tbe  plalntifb^  taxing  tbem  with 
tbe  costs,  from  which  plaintiff  «M>ealed  to 
tbe  United  States  Court  of  Appeals  In  the 
Indian  Territory,  whicta  decree  we  are  oflked 
to  review  as  soccessors  to  that  court 

G.  B.  Dawes  and  P.  W.  Gardner,  for  plain- 
tiffs in  error.  Robertson  &  Eean  and  Bailey 
&  Kistler,  for  defendants  In  error. 

TURNER,  J.  (after  stating  tiie  facts  as 
above).  Tbe  record  purports  to  contain  262 
typewritten  pages  of  tbe  evidence  taken  on 
tbe  trial  of  tbe  cause,  together  wttb  a  motion 
for  a  new  trial,  together  with  Instructions  of 
tbe  court  to  the  Jury ;  but  as  tbe  errors  com- 
plained of  grow  out  of  the  evidence  and  In- 
structions, and  the  same  are  not  brought  In- 
to tbe  record  by  bill  of  exceptions,  and  as 
there  is  no  error  apparent  upon  the  face  of 
the  record,  there  Is  nothing  before  us  for  re- 
view. Lemay  v.  Johnson,  35  Ark.  223 ;  Cas- 
teel  V.  Oasteel,  38  Ark.  477;  Carp«iter  v. 
Ellenbiook,  S8  Ark.  134.  28  &  W.  792. 


Tbe  pr(^>er  practice  prevallbtg  In  that  Ju- 
risdiction at  tbe  time  tbls  appeal  was  sought 
to  be  perfected  was  that  in  equity  cases  all 
papers  properly  filed  In  the  cause  become,  on 
appeal,  parts  of  the  record  to  foe  Included  in 
tlie  transcript';  but  oral  evidence  adduced  on 
a  trial  to  a  Jury  of  issues  of  fact  out  of  chan- 
cery were  required  to  be  brought  up  on  ap- 
peal by  bill  of  exceptions,  or  might  be  taken 
down  In  writing  In  open  court  and  by  proper 
order  filed  with  the  papers.  Nothing  of  this 
kind,  bowever,  appears  to  have  been  done  In 
tbls  case,  except  tbat  on  July  3,  1907;  appel- 
lants filed  with  tbe  clerk  of  the  trial  court 
the  "purported"  evidence  and  "tbe  Instruc- 
tions of  the  court"  In  tbe  case;  but,  as  It 
appears,  without  tbe  necessary  order  of  the 
court,  tbe  appeal  Is  dismissed.  Ashley  v. 
Stoddard,  Jr.,  &  Co.,  26  Ark.  663;  Town  <tf 
Ft  Smith  V.  GantlB,  35  Ark.  4S8;  Smith  v. 
Hollla.  46  Ark.  17.  All      Justices  concur. 


FIRST  NAT.  BANK  OF  RALSTON  r. 
WALWORTH. 
(Supreme  Court  ot  Oklahoma.   Dee.  21,  1906.) 
TsiAL  (S  250*)— iNsntDcnons. 

It  Is  not  error  for  tbe  trial  court  to  refuse 
to  give  an  InBtroctlon  sulHnittiiig  to  tbe  Jury 
matters  not  applicable  to  tbe  iaaues  raised  In 
the  pleadings,  and  which  there  is  no  evidence 
tending  to  prove. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dfg.  I  684;  Dec.  Dig.  |  25a*] 

(Syllabus  by  the  Court.) 

Error  from  the  District  Court  Pawnee 
County;  Bayard  Q.  Halner,  Judge. 

Action  by  Minnie  Walworth  against  the 
First  National  Bank  of  Ralston.  Judgment 
for  plaintiff,  and  defendant  brli^  error.  Af- 
firmed. 

On  March  25,  1005,  Minnie  Walworth,  de- 
fendant In  error,  plaintiff  below,  sued  the 
First  National  Bank  of  Ralston,  plaintiff  in 
error,  defendant  below,  in  the  probate  court 
of  Pawnee  county,  in  conversion  for  certain 
personal  property  belonging  to  her,  consist- 
ing of  cattle,  horses,  a  wagon  and  com  culti- 
vator allied  In  her  petition  as  of  tbe  value 
of  |207,  for  which  she  prayed  Judgment  and 
costs.  For  answer  defendant  filed  a  general 
denial.  There  was  Judgment  for  plaintiff  as 
prayed,  and  on  trial  anew  in  the  district 
court.  Judgment  was  again  rendered  in  favor 
of  plaintiff,  for  $141,  and  after  motion  for  a 
new  trial  filed  and  overruled,  to  which  de- 
fendant excepted.  It  brought  the  cause,  by 
petition  In  error  and  case-made,  to  the  Su- 
preme Court  of  tbe  territory  of  Oklahoma, 
and  tbe  same  Is  now  before  us  for  review  as 
successor  to  that  court 

O.  J.  Wrlghtsman,  James  B.  Dlggs,  and 
Charles  E.  Bush,  for  plaintiff  In  error. 

TURNER,  J.  (after  stating  the  facts  as 
above).   Tbe  testimony  discloses  that  at  the 
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time  of  ber  marriage  the  father  of  plaintiff 
gave  her  an  orgaD,  that  while  she  and  her 
husband  were  Urlng  In  New  Mexico,  some 
11  years  prior  to  the  bringing  of  this  suit, 
she  traded  It  for  a  mare,  a  colt,  and  a  fllly; 
that  about  the  year  1900  they  moved  to  Pur 
cell,  OU.,  and  lived  on  a  rented  farm  be- 
longing to  her  father;  that  while  there, 
about  that  time,  plalntlfTa  huaband  sold  said 
stock  for  feed,  and  gave  her,  in  lieu  thereof, 
the  two  horses  In  controversy;  that  In  the 
fall  of  that  year  her  husband  bought  three 
cows  at  a  sale,  and  gave  his  note  for  the  pur- 
chase price,  and  the  following  February  de- 
serted her;  that  pursuant  to  an  understanding 
with  him,  after  be  had  been  gone  for  some 
time,  she  and  her  father  went  to  the  bolder  of 
the  note,  and  gave  their  note,  In  Hen  of  that 
of  the  husband.  In  payment  for  the  cattle, 
which  she  afterwards  paid  out  of  the  pro- 
ceeds of  cotton  raised  by  herself  and  children 
on  the  place,  which  she  rented  that  year  from 
her  father,  and  that  the  cattle  In  controversy 
are  these  cattle  and  their  increase;  that  the 
cultivator  in  ctmtroversy  was  bought  by  her 
with  the  assistance  of  her  son  and  father 
at  Pawnee,  before  her  husband  left;  that  Just 
prior  to  his  leaving  they  divided  their  pn^ 
erty,  at  which  time  she  took  a  wagon  and 
he  took  a  wagon  and  teem  and  the  proceeds 
of  certain  hogs,  the  Increase  of  one  previous- 
ly glv^  her  daughter  by  her  father,  with  the 
understanding  that  she  was  to  pay  the  debts 
and  keep  the  cattle,  which  she  did;  that  he 
bad  not  since  returned,  exc^t  for  a  day  or  two 
upon  two  or  three  occasions;  that  on  March 
28, 1004,  while  away,  and  without  her  knowl- 
edge or  consent,  he  mortgaged  her  said  prop- 
erty to  plaintiff  in  error,  who  took  possession 
thereof  in  foreclosure  a  few  days  before  this 
suit  was  bron^t;  that  she  notified  i^alntiff  In 
error  at  the  time  that  the  same  was  her  prop- 
erty, and  followed  It  np  to  the  sale^  protest- 
ing. 

The  evidence  wholly  fails  to  disclose  any 
outstanding  indebtedness  at  the  time  this  ar- 
rangement was  made  between  plaintiff  and 
her  husband  other  than  as  stated.  It  was 
not  contended  at  the  trial  that  It  was 
made  in  fraud  of  creditors,  either  existing 
or  subsequent  The  oontratlon  was  unmixed 
with  the  question  of  fraud,  and  was,  upon 
the  part  of  plaintiff,  that  the  property  was 
hers,  and  upon  the  part  of  the  bank  that  It 
belonged  to  her  husband  at  the  time  of  the 
execution  of  the  mortgage.  There  was  prac- 
tically no  ccmfllct  in  the  testimony  upon  the 
question  of  ownership,  and  no  exceptions 
saved  to  the  charge  of  the  court,  who  upon 
that  point  charged  the  jmy:  "In  this  case, 
yon  are  Instructed  that.  If  yoa  find  from  the 
evidence  that  at  the  time  the  property  was 
taken  by  the  defendant  bank,  under  the 
chattel  mortgages  In  question,  the  plaintiff 
was  the  owrrer  of  the  property,  and  had  pos- 
session of  tbe  same  at  that  time,  and  that  the 


same  was  taken  without  her  consent,  and 
sold,  and  converted  to  tbe  use  of  the  baalc 
without  her  consent,  then  the  plaintiff  would 
be  entitled  to  recover."  And  as  to  the  biu- 
den  of  proof  said:  *Tou  are  Instructed  that 
tbe  burden  of  proof  is  upon  tbe  plaintiff  to 
establish  her  cause  of  action  by  preponder- 
ance of  evidence.  If  you  find  that  the  evi- 
dence is  evenly  balanced,  or  preponderates  iu 
favor  of  the  defendant,  then  you  should  find 
the  Issues  In  favor  of  the  defendant,  aad 
against  the  plaintiff."  The  error  complained 
of  la  that  the  court  on  request  refused  to 
charge  the  jury  as  follows:  TThe  court  In- 
structs tbe  Jury  that  the  sale  or  gift  of  all, 
or  sobstantialty  all,  of  the  husband's  prop- 
erty to  the  wife  Is,  as  to  the  creditors  of  tbe 
husband,  presumptively  fraudulent  and  void, 
and  that  the  burden  Is  on  the  pers(Hi  setting 
up  such  a  sale  to  prove  sndi  sale  was  made, 
and  was  made  up<m  a  fair,  sufficient,  and 
valuable  consideration."  It  is  apparent  that 
tbe  court  did  not  err  In  refusing  to  so  charge, 
for  the  reason  that  It  Is  not  based  upon  the 
Issues  raised  In  the  pleadings,  nor  applicable 
to  the  facts  adduced  by  the  evidence  nor  to 
the  theory  upon  which  the  case  was  tried 
(11  Enc.  PI.  &  Pr.  158,  168,  109,  190),  but 
might  be  proper  In  a  case  where  a  coorer- 
ance  from  husband  to  wife  was  assailed  as 
made  In  fraud  of  existing  creditors.  No 
fraud  being  charged,  and  there  being  at  the 
time  no  creditors  to  be  defrauded.  It  Is  clear 
that  the  court  did  not  err  in  refusing  to  give 
the  Instruction;  there  being  no  evidence 
upon  which  to  base  it  (11  Enc  PI.  A  Pr.  ITO). 
Neither  did  the  court  err  in  refusing  to 
chai^:  "The  Jury  Is  further  instructed  that, 
if  they  Qnd  from  the  evidence  that  Frank 
Walworth  bought  the  cattle  testified  to  by 
UiB.  Walworth,  and  gave  his  note  fer  tbe 
pnrdiase  price  of  Bald  cattle.  erDbaequeat 
payment  of  said  note*  by  Mrs.  Walworth 
vnmld  not  Inrest  her  with  the  title  to  cattle 
so  purdiased  by  Vrank  Walworth"— Am-  tbe 
reason  that  the  same  la  misleading,  In  tbat 
there  Is  no  evidence  reasonably  tendlnK  to 
support  It  The  evldmce  does  not  tend  to 
show  that  plaintiff  paid  the  notes  given  by 
ber  husband  for  tbe  cattle,  but  ia  uncontra- 
dicted that,  pursuant  to  an  understaadlng 
with  him,  she  became  the  purchaser  of  tbe 
cattle  by  giving  h^  note  in  lien  of  bis, 
wbldi  she  afterwards  paid. 

Finding  no  error  In  tbe  record,  the  Judg- 
ment of  the  lower  eonrt  la  afflnned.  All  the 
Justices  concur. 


ECKER  T.  ECKEB. 

(Supreme  Court  of  Oklahoma.   Dec.  21,  1908.) 

1.  Appeal  and  Ebbok  (S  SOO*)  — Recobd— 
Mattebs  to  be  Shown  bt. 

This  court  will  not  consider  an  alleged  er- 
ror of  tbe  trial  court  in  refusing  to  sustain  t 
motion  to  re-refer  a  caae  to  the  master  for  fur- 
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tber  findlngH  vli«n  the  record  doM  not  aflSna- 
ativelv  show  that  the  motion  was  ever  acted 
upon  bj  the  court,  and  exceptions  taken  tibweto 
by  the  complaining  party. 

[Ed.  Note^For  other  laweK  we  Appeal  and 
EgoT^  Gent  Dif.  H  2a0frW8;  Dee.  Dig.  I 

2.  DiVOSOX  (I  281*)  —  AUKOHT  —  DXVOBCX 

Oharteo  Aoainbt  Wm. 

Under  section  2565,  Mansf.  Dig.  Ark.  (Ind. 
T.  Ann.  St.  1899.  i  1853),  providing  that,  when 
a  decree  <A  divorce  is  granted,  the  coart  shall 
make  sndi  order  touching  the  alimonr  of  the 
wife  as  under  the  circumatancea  and  nature  ot 
the  case  shall  be  reasonable,  the  court  may  de- 
cree alimony  to  a  wife  against  whom  a  divorce 
U  granted. 

[Bd.  Note.— For  other  cases,  see  Divorce,  Oeat 
Dig.  I  660;  Dec.  Dig.  S  ^jJ] 

s.  ditosci  (s  242*)  —  auhoitt awasd  ov 

Speoifio  Pbopebtt. 

The  court  is  without  authority  under  said 
section  to  decree  absolutely  a  certain  and  spe- 
dfle  sum  of  money  as  alimony,  or  a  division  of 
the  husband's  property,  and  to  rest  in  the  wife 
the  title  to  one-h<i]f  of  his  estate. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  H  681,  682;  Dec.  Diiri  242,«] 

OSyllabns  by  the  Oonrt) 

Error  from  the  United  States  Court  for 
the  Northern  District  of  Indian  Territory; 
Jos.  A.  0111,  Jadge. 

Divorce  by  Charles  L.  Ecker  against  Delia 
Ecfcer.  Plaintiff  had  Judgmrat  for  a  divorce 
and  the  custody  of  their  minor  child,  but  It 
was  decreed  that  the  property  should  be  di- 
vided equally  between  them,  or  that  defend- 
ant hare  Judgment  for  one-half  of  Its  value 
as  found  by  the  master,  and  from  such  por- 
tion of  the  Judgment  plaintiff  brought  error 
to  the  United  States  Court  of  Appeals  of 
the  Indian  Territory,  whence  the  cause  was 
tranaferred,  under  the  enabling  act,  to  the 
Suprone  Court  of  the  state  of  Oklahoma. 
Reversed  and  remanded. 

This  is  a  bill  by  the  husband  against  the 
wife  for  divorce  and  for  custody  of  one  child, 
brought  originally  In  the  United  States  Court 
for  the  Northern  District  of  the  Indian  Ter- 
ritory at  Vlnlta.  Plaintiff  alleges  in  his  bill, 
as  grounds  for  divorce,  adultery  ot  the  wIf^ 
and  dlvere  acts  of  cruel  treatment  of  him  by 
her,  conslstbig  of  threats  to  kill  him,  plots 
to  poison  him,  and  of  abusive  language.  De- 
fendant filed  her  answer  and  cross-bill,  deny- 
ing all  the  allegations  of  plaintiff's  petition 
relative  to  hla  grounds  for  divorce,  and  charg- 
ing plaintiff  with  adultery  and  various  acts 
of  gross  and  abusive  conduct  toward  her,  be- 
ginning shortly  after  their  marriage  and  con- 
tinuing until  the  time  of  their  separation. 
She  charges  that  plaintiff  had  at  different 
times  struck  aud  choked  her,  cursed  and  call- 
ed her  vile  names.  She  alleges  that  plaintiff 
and  defendant  own  different  items  of  person- 
al property  and  real  estate,  all  of  which  has 
been  acquired  by  their  Joint  labor  subsequent 
to  tbeir  marriage.  She  praya  for  divorce  and 
decree  of  the  court  dividing  the  property  be- 


tween tbem  and  for  eiutody  of  ftae  diild. 
The  master.  In  separate  flndtngs,  finds  that 
each  has  offered  such  indignities  toward  the 
peraoD  Of  the  other  a>  to  render  his  or  her 
eondltitm  Intolerable;  and.  finds  that  tfa^ 
own  and  posoMs  certain  property  which  tbej 
acqnlred  with  their  Joint  earnings.  Upoa 
the  reoommendation  <tf  Uie  master  the  court 
rendered  Judgnwot  granting  to  plaintiff  a  di- 
vorce from  defendant  and  custody  and  care 
of  the  minor  child,  and  decreed  that  the  prop- 
erty should  be  divided  equally  between  them, 
or  ttiat  defoidant  have  Judgment  for  (me> 
half  of  Ita  valne  as  (oond  the  master  In 
his  report  Plaintiff  In  error,  who  was  plain- 
tiff In  the  oonrt  below,  ai^iealed  tnnn  that 
portl<m  ut  the  Judi^Mi^  of  the  court  awardr 
Ing  to  defendant  one-half  of  the  property 
vedfically  mentlmied  in  the  Judgment,  or 


have  <me-balf  ot  its  valn^  to  the  United 
States  Coort  ot  .^ipeab  In  tiie  Indian  Terri- 
tory, and  the  eame  Is  now  before  us  under 
the  provlslfnie  of  the  enatdlng  act  (June  16, 
1906,  c  88Sm  M  Stat  267),  fbr  final  dis|>oai- 
tlon. 

James  S.  Davenport,  William  M.  Hall,  and 
Jotm  Goide berry,  for  plaintiff  in  error.  -  H. 
Jennings,  J.  B.  Rutherford,  and  J.  H.  Keith, 
for  defoidant  in  error. 

HAYES,  J.  (after  stating  the  facta  as 
above).  The  master  in  his  findings  did  not 
specifically  find  upon  the  Issue  made  by  plain- 
tiff in  his  petition  charging  defendant  with 
adultery,  which  was  denied  in  her  answer. 
After  the  report  of  the  master  had  t>een  filed, 
plaintiff  moved  i3w  court  to  re-refer  the  case, 
with  directions,  to  the  master  to  find  upon 
this  iBsn^  and  the  first  alleged  error  com- 
plained of  Is  that  the  court  refused  to  sus- 
tain the  motion  and  re-ref«r  the  case.  After 
a  careful  examination  of  the  record,  bow- 
ever,  we  are  unable  to  find  that  this  motion 
was  ever  acted  upon  the  court,  either 
favorably  or  adversely  to  plaintiff,  or  that  he 
saved  his  exceptions  to  the  action  of  the  court 
thereon.  If  plaintiff  permitted  the  court  to 
proceed  to  Judgment  without  acting  upon  his 
motion,  he  waived  his  right  to  liave  the  same 
acted  upon ;  and.  In  the  absence  of  affirmative 
showing  by  the  record  that  the  same  was  act- 
ed upon  adversely  to  plaintiff,  and  exceptions 
taken  thereto  at  the  time,  this  court  cannot 
review  the  same.  Saxon  v.  White  (not  yet 
officially  reported)  05  Pac.  783. 

The  second  assignment  of  error  urged  is 
to  that  part  of  the  master's  report  recom- 
mending that  defendant  be  awarded,  and  to 
that  part  of  the  Judgment  awarding  to  de- 
fendant, one-half  of  plalntifTs  property  or 
one-half  of  Ite  value.  At  common  law  a  de- 
linquent wife,  on  account  of  whose  conduct 
the  husband  obteined  a  divorce,  was  not  en- 
titled to  receive  alimony,  but  in  a  number  of 
the  states,  Including  the  state  of  Arkansas, 
from  which  stftfe  the  Btatutes  in  force  in  the 
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Indian  Territory  were  adopted,  the  common 
law  has  been  modified  statnte^  The  stat- 
ute gOTernlniE  In  thia  caae  reads:  **Whak  a 
decree  shall  be  entered,  the  court  sMII  make 
such  order  toudilng  the  alimony  at  the  wife 
and  care  of  the  children,  if  tiiere  be  any,  as 
fnnn  the  clnmmstsAcea  of  the  parties  and 
the  nature  of  the  cue  shall  be  reasonable." 
Mansf.  Dig.  Ark.  (  256S  (Ind.  T.  Ann.  Bt 
1889,  I  1853).  Under  the  langoase  of  thU 
statute,  or  similar  language  of  the  statutes 
tut  other  states,  the  courts  have  h^  that  the 
authority  of  the  court  to  make  orders  toucb> 
Ing  the  alimony  of  the  wife  Is  not  limited  to 
thoee  cases  in  whidi  she  prevails,  or  tliat 
wbethor  the  guilty  wife  will  be  granted  alimo- 
ny and  the  amount  thereof  is  within  tlie  dis- 
cretlonazy  poirer  of  the  court,  to  be  controlled 
by  the  circumstances  of  each  case.  Reavia 
T.  Reavis,  1  Scam.  (111.)  242;  Deenis  t.  Deenis, 

79  IlL  74;  Spltler  r.  SplUer,  108  111.  120; 
Edward  T.  Edwards,  84  Ala.  861,  8  South. 
886 ;  McDonald  t.  McDonald,  117  Iowa.  807, 

80  N.  W.  608;  Reynolds  t.  Reynolds,  92 
'  Mich.  104,  52  N.  W.  295;  Lofnnder  r.  Lof- 

Tander.  146  Mich.  870, 109  N.  W.  662;  Pauly 
T.  Panly,  14  Okl.  1«  76  Fac.  148;  Bishop 
on  Marriage,  Divorce,  and  Separation,  vol. 
2,  p.  865;  Nelson  on  Divorce  and  Separa- 
tion, vol.  2,  p.  907.  It  is,  however,  a  dls- 
cretlw  that  a  court  should  at  all  times  ex- 
ercise with  grrat  care,  and  it  should  not  be 
exercised  In  favor  of  the  gnllty  wUe  vbsa 
there  are  no  mitigating  clrcumatances.  In 
the  case  at  bar  the  wife  Is  guilty  of  gross 
misconduct,  but  the  husband  has  not  been 
free  fnnn  fault  The  flndtog  of  the  master 
is  that  the  .cmduct  at  each  party  toward  the 
other  has  been  such  as  to  render  their  living 
together  as  husband  and  wife  Intoloablew 
There  Is  nothing  in  the  master's  report  as  to 
whom  he  finds  the  more  culpable,  except  that 
he  recommepdig  that  the  husband  be  granted 
a  divorce.  The  evidence  Is  convincing  that 
each  has  been  guilty  of  cruel  treatment  of 
the  other  and  gross  immoral  conduct,  conslst- 
tog  of  adultery  with  dlflerrat  persons.  The 
question  whether,  upon  tlie  evidence  In  the 
case  and  the  findings  of  the  master,  elth«r 
party  ^ould  be  granted  a  divorce  Is  not  be- 
fore us.  "niG  part  of  the  judgment  granting 
a  divorce  has  not  been  appealed  from.  The 
sole  question  is  whether,  the  divorce  having 
been  granted  to  plaintiff,  the  court  shonld 
have  granted  alimony  to  defendant  At  the 
time  defendant  married  plaintiff  he  had  but 
little  property.  During  their  IS  or  16  years 
of  married  life  the  husband,  principally 
through  the  thrift,  frugality,  and  industry  of 
the  wife,  who  labored  on  the  farm,  and  con- 
ducted, at  differait  times,  a  boarding  bouse, 
restaurants,  and  kept  books  in  a  grocery 
store,  had  accumulated  property  of  the  value 


of  about  95.000.  It  !■  not  dear  fnnn  the  rec- 
ord that  the  beginning  of  defendant's  wrong 
doing  was  not  caused  1^  plalntUTs  cruel 
treatment  She  is  now  past  the  meridian 
of  her  life,  the  greatra  jfmtloa  ftf  which  die 
has  spent  In  faithfully  laboriiv  In  the  dis- 
charge of  her  donestlc  dotles  and  in  omtrib- 
utlng  materially  to  plaintiff's  aocnmulation 
of  his  pn^erty.  Under  tliese  circumstances 
it  18  wltbln  the  discretionary  power  of  the 
trial  court,  upon  granting  to  plaintiff  a  Al- 
vorce,  to  allow  defendant  such  alimony  as  un- 
der the  drcumstances  Is  reasonable.  Just  anA 
right,  taking  Into  oonsIderatl(»i  the  amount  of 
plaintiff's  fffoperty,  the  eztoit  to  whlcb 
defendant  contributed  to  the  accumnlatton 
thereof,  the  ability  of  each  to  earn  money  In 
the  future,  and  thdr  oraiduct  In  Oie  past 
But  toe  court  ordered  an  equal  dlvisitm  of 
the  property,  or  that  defendant  have  Judg- 
ment for  one-half  tlie  value  of  the  sam& 
This  was  error. 

Section  2568,  Mansf.  Dig.  Ark.  (Ind.  T. 
Ann.  St  1S89,  |  1856),  authorises  the  court, 
upon  rendering  final  Judgment  tor  divwce.  to 
restore  each  party  to  all  properly,  not  dispoe- 
ed  of  at  the  commencement  of  the  action, 
which  either  party  obtained  from  or  througb 
the  other  or  in  consideration  or  by  reason  of 
their  marriage.  But  none  of  plaintiff's  prap- 
erty  was  obtained  by  him  from  01  through  hia 
wife  during  their  marriage  or  In  considera- 
tlon  thereof.  All  the  pmpaty  he  has  Is  pn^ 
erty  which  he  had  at  the  time  of  his  mar- 
riage,  consisting  of  <me  farm,  on  the  pur- 
chase price  of  which  he  had  paid  the  sum  of 
and  on  whleh  there  was  a  balance  due 
of  $800,  and  of  a  small  amount  of  p^sonal 
property,  or  that  be  acquired  since  their  mar- 
riage with  their  Joint  earnings.  Whetlier 
:  courts,  under  statutes  the  same  or  similar  to 
the  section  quoted  above,  have  authority  to 
decree  a  gross  sum  tor  alimony  and  mainte- 
nance of  the  wito  is  a  question  upon  which 
the  courts  have  divided,  but  it  will  serve  no 
useful  purpose  to  review  here  the  two  lines  of 
authorities.  The  Supreme  CJourt  of  Arkan- 
sas, prior  to  the  adoption  <a  this  statute  in 
the  Indian  Territory,  had  held  In  Brown  v. 
Brown,  88  Ark.  824,  that  the  court  Is  with- 
out authority  to  decree  absolutely  a  certain 
and  specific  sum  of  money,  or  a  certain  spe- 
cific portion  of  the  property,  as  altoumy,  but 
may  decree  alimony  in  a  contlnuoos  allot- 
ment of  sums,  payable  at  regular  Intervals. 
That  caae  is  controlling  In  the  case  at  bar. 

The  Judgment  of  the  trial  court  is  there> 
fore  reversed,  and  the  case  remanded,  for 
further  proceedings  in  accordance  with  this 
opiniw. 

WILLIAMS,  a  J.,  and  TUBNBB,  KANE, 
and  DUNN,  JJ.,  otmcnr. 
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it.  EAHN  &  BRO.  T.  BLEDSOE. 
(Sapieme  Coort  of  Oklahoma.   Not.  2S.  1908.) 

1.  Barkbuptot  (S  845*)— Class  of  Cbbditobs 

— How  DKTEBlunKD. 

Crediton  ot  a  bankrupt  and  their  claims 
against  his  estate  are  reapectirely  of  the  aame 
class  when  Uie  creditora  are  entitled  to  receive 
thereon  the  same  percentafs  of  dividenda  fican 
the  bankrupt's  estate. 

[Ed.  Note.— For  other  rnina.  aee  Bankmptcy, 
Dec.  Dig.  I  846i*] 

2.  BaMKSCFTCT  {%  311*)— WkO  ABE  "CUDIT- 

oBB"^UBsn  on  OBUOATioir  — Fbefebek- 

CES. 

A  surety  on  an  obligation  of  a  bankrupt  is 
a  "creditor"  under  Bankr.  Act  1898  (Act  July 
1,  1808,  c.  541,  80  Stat.  544  [U.  S.  Comp.  St. 
1901,  p.  3418]);  and.  when  he  has  received 
from  the  bankmpt,  within  four  months  next 
preceding  the  filing  of  the  petition  for  adjudica- 
tion in  hankruptcy,  while  the  bankmpt  is  in- 
solvent, a  preference  on  an  open  account  due  hr 
the  bankrupt.to  him,  audi  aarety'Will  jiot  b^  al- 
lowed his  clium  for  the  amount  paid  after  the 
adjudication  by  him  as  surety  in  discharge  of 
the  obligation  of  the  bankrupt  principal,  unless 
he  returns  to  the  trustee  the  preference  received 
by  him  upon  the  open  account. 

[Ed.  Note.— For  other  caaes,  aee  Bankruptcy, 
Cent  Dig.  H  499-600;  Dec.  Dig.  |  311  .• 

For  other  deanitions,  aee  Words  and  Phraaes, 
vol.  2.  pp.  1713-1726;  vol.  8,  pp.  7822,  7828.] 

(Sjllabna  by  the  Court) 

8.  BAHKaUPTCT  (I  165*)— "PBEnBBIfCBS.** 

Where  an  insolvent  transfers  any  of  his 
property,  thereby  enabling  the  creditor  to  whom 
the  same  Is  transferred  to  obtain  a  greater  per- 
centage of  his  debt  than  any  other  creditor  of 
the  same  ciass,  such  transfer  is  a  "inference" 
within  the  bankmptcy  act 

TEd.  Note.— For  oUier  casea,  aee  Bankruptcy, 
Dec.  Dig.  1 188.* 

For  other  definitions,  lee  Words  and  Phraaes, 
Tol.  a  pp.  6498,  6409;  vol.  a  p.  7760.] 

Apiwal  from  tiie  United  States  Conrt  for 
the  Soutbem  District  of  the  Indian  Terri- 
tory: Hosea  Tonmseod,  Jndge. 

Application  of  M.  Kahn  &  Bro.  for  an 
allowance  of  a  certain  snm  by  J.  F.  Bledsoe, 
tmstee  In  bankruptcy  of  J.  N.  Barral.  *  From 
an  order  refoslng  the  allowance,  M.  Kahn  A; 
Bro.  appeal.  Affirmed. 

This  matter  grows  out  of  the  application 
of  M.  Katm  A  Bro.,  appellants,  plaintiffs  be- 
low, for  the  allowance  by  J.  F.  Bledsoe,  trus- 
tee In  bankruptcy,  In  the  matter  of  J.  N. 
Barral,  bankrupt,  of  the  sdms  paid  by  ap- 
pellants on  account  of  security  debts  of  the 
said  J.  N.  Barral.  A  petition  In  bankruptcy 
was  filed  In  the  United  States  Court  for  the 
Southern  District  of  the  Indian  Territory  at 
Ardmore  against  J.  N.  Barral  on  January 

9,  1904.  On  the  24th  day  of  the  same  month 
be  was  adjudicated  a  bankrupt  On  the 
15th  day  of  February,  1904,  appellants  pre- 
sented their  claim  for  allowance,  which  was 
resisted,  and  the  same  was  tried  before  the 
court  on  the  13th  of  June,  1904,  upon  an 
agreed  statement  of  facts.  The  facts  are 
brief,  and  will  be  stated  in  the  language  of 
the  agreed  statement  upon  which  the  case 


was  tried,  whidi  is  in  the  following  words: 
"It  is  agreed  that  M.  Kahn  &  Bro.  paid  off 
the  three  notes  above  described,  after  the 
aald  J.  N.  Barral  was  adjudged  a  bankrupt 
It  Is  agreed  that  tbe  Indebtedness  represent- 
ed by  tbe  said  notes  was  the  Indebtedness  of 
J.  N.  Barral,  and  while  tbe  said  M.  Kahn 
&  Bro.  signed  the  same  as  principals,  they 
were  the  sureties  of  J.  N.  Barral  thereon. 
It  is  further  agreed  that  the  said  J.  N.  Bar- 
ral was  indebted  to  M.  Kahn  &  Bro.  on  open 
account,  9819.92,  at  tbe  time  of  the  filing  of 
tbe  petition  in  bankruptcy  herein,  and  that 
said  M.  Kabn  &  Bro.  bad  received  of  the 
said  J.  N.  Barral,  within  the  period  of  four 
months  preceding  tbe  filing  of  tbe  petition 
in  bankruptcy  herein  against  him,  the  sum 
of  $2,400  upon  current  account  while  In- 
solvent. It  is  agreed  that  there  shall  be 
submitted  to  the  Hon.  Hosea  TownsCTd, 
Judge  of  the  United  States  Conrt,  In  bank- 
ruptcy, tbe  question  of  whetha*  or  not  the 
said  M.  Kahn  &  Bro..  being  disqualified  to 
prove  up  their  claim  for  $819  without  re- 
funding the  money  received  by  them,  may 
prove  up  the  money  paid  by  them  above  set 
forth  on  account  of  notes  signed  by  them  as 
surety  for  J.  N.  Barral.  It  is  agreed  that 
aald  question  shall  be  submitted  to  the  Hon. 
Hosea  Townsend  as  above  set  forth  upon 
this  agreed  statement  .of  factsi  upon  the 
briefs  to  be  filed  by  Messrs.  Potterf  &  Bow- 
man, attorn^  for  M.  Kahn  &  Bro.,  and  by 
Ledbetter  &  Bledsoe,  attorneys  for  Wert- 
heimer-Swarts  Shoe  Co.',  and  other  creditors 
who  have  not  received  any  preferences,  and 
whose  claims  have  been  allowed."  Tbe  court 
disallowed  the  claim  of  appellants,  and  ren- 
dered Judgment  accordingly,  from  which  an 
appeal  was  taken  to  the  United  States  Court 
of  Ai^wals  of  tbe  Indian  Territory,  and  the 
case  is  now  before  this  coilrt  under  the  pro- 
vistons  of  tbe  enaUing  act  for  final  disposi- 
tion (Act  June  16, 1906,  a  8885,  84  Stat  267). 

Potterf  &  Bowman,  for  appellants.  Led* 
better  &  Bledsoe,  for  appellee. 

HAYES,  J.  (after  stating  the  facts  as 
above).  The  sole  question  presented  by  the 
record  in  this  case  is  wbether  one  who  is 
surety  upon  a  promissory  note  for  a  bank- 
rupt debtor,  and  who,  after  the  principal  has 
been  adjudicated  a  bankrupt,  pays  off  such 
note,  can  prove  up  such  note  against  the  es- 
tate of  the  bankrupt  and  receive  dividends 
thereon,  when  such  surety  was  also  a  cred- 
itor of  the  bankrupt  upon  an  open  account, 
and  had  received  preferential  payments  there- 
on within  four  months  next  preceding  tbe 
time  of  the  filing  of  the  petition  in  bank- 
ruptcy while  the  debtor  was  Insolvent  The 
provisions  of  Bankr.  Act  July  1.  1898.  c. 
541,  30  Stat  562  (U.  S.  Comp.  St  1901,  p. 
3445),  govern  in  this  case.  Section  60-a  of 
this  act  defines  what  constitntes  a  preference 
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IQ  the  following  language:  "A  person  sball 
be  deemed  to  bave  given  a  prefer^ce,  If, 
being  Insolvent,  he  has,  within  four  months 
before  the  filing  of  the  petition,  or  after  the 
filing  of  the  petition  and  before  the  adjndi- 
catloD,  procured  or  suffered  a  Judgment  to 
be  entered  against  himself  In  favor  of  any 
person,  or  made  a  transfer  of  any  of  his 
property,  and  the  effect  of  the  enforcement 
of  such  Judgmoit  or  transfer  wUI  be  to  ea- 
able  any  one  of  his  creditors  to  obtain  a 
greater  percentage  of  his  debt  than  atiy  oth- 
er of  such  creditors  of  the  same  class."  The 
Intent  of  the  debtor  or  creditor,  or  the  knowl- 
edge of  the  creditor  of  the  Insolvency  of  the 
debtor,  constltntes  no  material  part  of  tbe 
transaction  by  which  a  creditor  may  be  pre- 
ferred. If  the  insolvent  ;debtor  transfers 
any  of  his  property  while  insolv^t,  and  snch 
transfer  enables  the  creditor  to  whom  the 
same  is  transferred  to  obtain  a  greater  per- 
centage of  his  debt  than  any  other  creditor 
of  the  same  class,  sncb  transfer  is  a  prefer- 
ence.  Gans  v.  Slllson  et  al.,  114  Fed.  737, 
82  0.  0.  A.  366;  Wilson  v.  Nelson,  183  U. 
S.  101.  22  Sup.  Ct  74,  4e.L.  Ed.  147:  Plrle  v. 
Chicago  Title  &  Trust  Co.,  182  U.  S.  438,  21 
Sup.  Ct.  906,  4S  L.  Ed.  1171. 

Section  57-g  of  tbe  act  declares  what  the 
effect  of  reaving  preferences  by  a  creditor 
shall  be  upon  the  right  of  snch  creditor  to 
have  allowed  his  claim  against  the  bank- 
rupt estate.  Said  section  reads  as  follows: 
"The  claims  of  creditors  who  have  received 
preferences,  voidable  tmder  section  sixty, 
subdivision  'b,*  or  to  whom  conveyances, 
transfers,  assignments,  or  Incumbrances, 
void  or  voidable  under  section  sixty-seven, 
snbdlvision  'e,'  have  been  made  or  given, 
shall  not  be  allowed  unless  such  creditors 
shall  surrender  such  preferences,  convey- 
ances, transfers,  assignments,  or  incum- 
brances." The  United  States  Circuit  Court 
of  Appeals  of  the  Eighth  Circuit  held,  In 
Swartz  V.  Fourth  National  Bank  of  St 
Louis,  117  Fed.  1,  S4  C.  C.  A.  387.  that  the 
le^l  effect  of  this  section  Is  to  prohibit  the 
allowance  of  any  claim  of  a  creditor  who 
has  received  a  preference  either  upon  the 
claim  which  he  seeks  to  have  allowed,  or 
upon  any  other  claim  of  the  same  class  he 
holds  against  the  estate  of  the  bankrupt,  un- 
less such  creditor  first  surrenders  the  prefer^ 
ence  he  has  received.  In  the  case  at  bar  ap- 
pellants were  creditors  of  the  bankrupt  by 
virtue  of  his  indebtedness  to  them  upon  an 
open  account  on  which  claim  It  la  admitted 
they  had  received  a  preferential  payment 
within  four  months  preceding  the  filing  of 
the  petition  in  bankruptcy.  It,  therefore,  re- 
mains to  be  determined  whether  appellants 
were  creditors  of  said  bankrupt  by  reason 
of  their  being  sureties  on  the  notes  payable, 
respectively,  to  H.  Aaronson,  trustee,  and 
the  First  National  Bank  of  Gainesville,  and 
whether  the  claim  of  appellants  on  said 
notes,  after  they  had  paid  the  same  to  the 
holders  thereof,  were  of  the  same  class  as 


their  claim  upon  the  open  account  It  has 
been  repeatedly  held  by  the  courts  that  a 
surety  is  a  creditor  of  his  bankrupt  prin- 
cipal, and  that  he  Is  such  creditor  before  de- 
fault and  from  the  date  of  signing  the  note. 
In  re  Stout  (D.  C.)  10»  Fed.  TM;  Living- 
stone V.  Helneman,  120  Fed.  786*  57  C.  C.  A. 
154;  SwartE  v.  Slegel,  117  Fed.  13,  54  C.  G. 
A.  399.  The  facts  In  the  last  case  cited  are 
very  similar  to  the  facts  In  the  case  at  bar. 
and  the  pronounc«nent  of  the  court  of  the 
law  In  that  case  should  govern  in  this  case. 
In  that  case  the  Fourth  National  Bank  of 
St  Louis  held  notes  of  the  bankrupt  prin- 
cipal, on  which  Sl^el  ft  Bro.  were  sureties 
and  on  which  the  bank  had  received  prefo-- 
entlal  payments.  Subsequent  to  the  adjudi- 
cation of  the  principal  as  a  bankrupt  Slese) 
ft  Bro.  discharged  the  notes  by  paying  to 
the  Bank^  the  balance  due  thereon,  and  then 
sought  to  have  ttieir  claim  allowed  in  the 
bankruptcy  proceeding  for  the  amount  paid 
by  them  in  settlement  of  tbe  balance  due  on 
the  notes.  Slegel  ft  Bro.  had  also  been  cred- 
itors upon  an  open  account  of  the  bankmpt 
within  the  four  months  preceding  the  in- 
stitution of  the  bankruptcy  proceedings, 
which  account  had  been  settled  in  full  by 
preferential  payments.  Tbe  court  denied  the 
right  of  Sl^l  ft  Bro.  to  have  allowed  th^ 
claim  for  the  balance  paid  on  the  notes  of 
the  bankrupt  to  the  bank,  both  upon  tbe 
ground  that  the  bank,  as  holder  of  the  same, 
bad  received  a  preference,  and,  under  section 
57-1  of  tbe  Bankrupt  Act  of  1898  upon  the 
payment  by  them  of  said  notes,  they  be- 
came subrogated  to  the  rights  of  the  holder 
thereof,  subject  to  the  limitations  and  dis- 
qualifications attached  to  the  note  in  the 
hands  of  the  bank,  and  upon  the  further 
ground  that  the  claimants  had  received  a 
preference  opon  their  open  account  with  tbe 
bankrupt  and  it  was  the  order  of  the  court 
that  Siegel  ft  Bro.'B  claim  be  not  allowed  un- 
less they  should  repay  to  the  trustee,  not 
only  the  amount  of  the  preferential  pay- 
ments made  by  the  bankrupt  to  tbe  bank  on 
the  notes,  -but  also  the  amount  of  the  prefer- 
ential payment  received  by  them  1^>on  tbe 
open  account 

Able  counsel  for  appellants  have  exhaust- 
ively discussed  in  their  brief  the  rights  of  a 
surety,  by  payment  of  his  principal's  obliga- 
tion after  the  principal  has  l>een  adjudicated 
a  bankrupt  to  become  subrogated  to  the 
rights  of  the  holder  of  such  obligation,  and 
have  Insisted  that  the  surety,  upon  making 
such  payment  takes  the  claim  subject  only 
to  tbe  limitations  and  dlsqnallflcations  of 
the  same  In  the  hands  of  his  predecessor. 
But  the  Circuit  Court  of  Appeals  In  Swartz 
V.  Slegel  et  al.,  supra,  has  decided  against 
this  contention,  to  the  extent  that  It  was 
held  in  that  case  that  a  surety  could  not 
be  allowed  his  claim  on  such  obligation  if 
either  the  holder  had  received  preferential 
payments  on  the  note,  or  the  surety  bad  re- 
ctived  preferential  payments  on  othw  in- 
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debtednesa  of  tlie  same  class  due  by  tbe 
baakrnpt  to  tbe  snre^.  The  test  of  classlfl- 
catlon  of  creditors  is  declared  by  tbe  court  In 
Its  syllabus  (o  Swartz  v.  Fourth  National 
Bank,  supra,  in  the  following  language:  "Tbe 
test  of  the  classlflcatlon  of  creditors  under 
tbe  bankrupt  act  of  189S  Is  the  percentage  of 
their  claims  they  are  entitled  to  draw  out  of 
the  estate  of  the  bankrupt,  and  not  the  rela- 
tions of  tbe  creditors  to  parties  other  than 
the  bankrupt  If  tbey  are  entitled  to  re- 
ceive the  same  percentage,  they  are  In  tbe 
same  class;  If  different  percentages,  In  dif- 
ferent classes" 

Tbe  appellants  In  the  case  at  bar  as  cred- 
itors of  the  bankrupt  wwe  entitled  to  re- 
ceive from  his  estate  tbe  same  percentage  on 
their  open  account.  If  do  preference  had  been 
given  them  thn«on,  as  the  holders  of  tBte 
notes  would  have  been  entitled  to  receive  if 
they  had  continued  to  hold  the  notes  and 
prove  vp  the  same  before  the  tmste^  and 
had  not  received  a  preference  thereon;  and, 
had  tbere  been  no  preferaice,  and  if  noth- 
ing bad  transpired  to  dtsquallfy  appellants 
to  prore  up  tielr  claims  upon  the  opoi  ac- 
count, and  as  sureties  on  tbe  notes  after  they 
had  discharged  tbe  same,  ,they  would  have 
been  entitled  to  recelre  tbe  same  pncentage 
of  dlTidends  on  tli^  two  claims.  Tb»  ap- 
pellants, therefore,  were  not  entitled  to  have 
allowed  their  claim  on  the  amount  paid  by 
them  CD  the  notes  unless  tbey  first  surraider- 
ed  the  preference  recelTed  by  them  cm  the 
open  account 

rrbe  Judgment  of  the  trial  eonrt  Is  affirmed. 

WILLIAMS,  G.  J.,  and  DUNN,  TUBNBH. 
and  KANE,  JJ.,  concur. 


In  re  GIBSON. 
CBAWFORD  V.  rLEMINQ. 
(Supreme  Court  of  Oklahoma.   Dee.  21,  1008.) 
Bahkbitftot  ({  2S5*)— PaopEBrr  nr  HAnns 

or  ThIBD  PKBSOR— SUIOCABT  Pbogbboinob 

— Tbial  or  Issue. 

Where  a  third  person,  not  a  party  to  a 
bankrupt*?  pToceedin;,  Is  ruled  by  tbe  referee 
to  show  cause  why  he  shall  not  turn  over  to 
tbe  trustee  certain  funds  alleged  to  be  in  his 
hands  belonging  to  the  bankrupt,  and  the  cause 
he  showed  was  to  the  effect  that  he  had  no 
moneys,  properties,  credits,  or  effects  of  any 
kind  whatsoever  In  his  poeBeSBlon  or  under  hie 
control  belonging  to  the  bankrupt,  the  referee  is 
without  jurisdiction  summarily  to  tiy  the  issue 
thus  Joined  over  die  objections  and  exceptions 
of  the  reqxmdent 

[Ed.  Note.— For-  other  cases,  see  Bankmptcy. 
Cent.  Dig.  «  389,  399;  DecTDlg.  |  285.*] 

(Syllabus  by  tbe  Ck>nrt) 

Error  to  the  United  States  CJourt  for  the 
Southern  District  of  tbe  Indian  Territory; 
J.  T.  Dickerson,  Judge. 

In  tbe  matter  of  the  bankruptcy  of  Q.  O. 
<Tlbson.    From  an  order  requiring  John  P. 


Crawford  to  make  certain  payments  to  R. 
0.  Fleming,  trustee  In  bankruptcy,  CnwtotH 
brings  error.  Reversed. 

ChUbraith  &  McKeown,  for  plaintiff  in  er- 
ror. 

KANE,  J.  On  the  80th  day  of  January, 
1002,  O.  0.  Gibeon  was  adjudged  banknvt 
in  the  United  States  Court  for  the  Southern 
District  of  the  Indian  Territory,  and  a  trus- 
tee was  subsequently  appointed,  wlio  took 
charge  of  his  propwty  and  effects  not  ex- 
empt bj  law.  On  tbB  ITtti  day  of  Febmaiy, 
1906,  on  moUon  and  petition  of  said  trustee, 
the  referee  In  bankmptcy  swved  a  citatUm 
or  order  on  appellant  commanding  liim  to 
appear  before  said  referee  on  a  day  tliereln 
named  and  show  cause  why  he  should  not 
pay  over  to  the  trustee  in  bankruptcy  the 
sum  of  $1,300,  which  it  was  alleged  he  held 
as  the  property  of  said  bankruiit  Tbe  ap- 
pellant appeared  in  resp<mse  to  such  citation, 
protesting  against  tbe  authority  of  said  ref- 
eree to  pass  upon  and  adjudicate  said  mat- 
ter, uid  filed  a  response,  as  follows:  "That 
be  had  no  numeys.  properties;  credits,  or  ^- 
fects  of  any  kind  whatever  in  his  possession 
or  under  his  control,  belonging  to  said  bank- 
rupt O.  C.  Olbson.  Tlmt  while  It  is  true  on 
the  5tb  day  of  January,  1902,  he  received 
from  said  bankrupt,  G.  O.  Gibson,  $1,000, 
that  Immediately  aftw  the  rec^pt  of  said 
sum,  he  secured  New  Toik  Exdiange  for  It 
and  returned  It  to  said  bankrupt  That  this 
mon^  was  received,  ^change  secured,  and 
returned  to  said  iMUikrupt  long  prior  to  the 
filing  of  the  petition  in  bankruptcy  herein. 
That  while  it  is  true  that  this  respondent 
did  receive  from  said  bankrupt  on  or  abotrt 
the  5th  day  of  April,  1002,  a  sum  which  be 
is  unable  to  give  the  exact  amount  of,  but 
was  between  $400  and  $700.  It  is  also  true 
that  he  did  not  receive  the  same  as  the  pn^ 
erty  of  the  said  bankrupt  but  he  received 
it  from  said  bankrupt  with  the  distinct  un- 
derstandlng  that  it  was  the  property  of  the 
mother  of  tbe  bankrupt  He  turned  it  over 
to  tbe  said  bankrupt  not  as  the  property  of 
tbe  bankrupt  but  as  the  property  of  bis 
mother.  That  at  no  time  has  tbla  respond- 
ent been  indebted  to  said  bankrupt  in  any 
sum  of  money;  nor  has  be  bad  in  his  posses- 
sion, or  under  his  control,  any  sums  of  mon- 
ey or  other  property  belonging  to  the  said 
bankrupt,  since  the  filing  of  the  {petition  In 
bankruptey  herein.  And  be  further  says 
that  all  sums  of  money  received  was  not  tbe 
property  of  the  said  bankrupt  but  was  the 
property  of  tiis  said  mother."  Testimony 
was  taken  by  the  referee  in  bankruptcy,  aft- 
er which  he  found  against  the  facts  set  forth 
in  appellant's  response  and  ordered  appel- 
lant within  10  days  thereafter,  to  pay  B.  C. 
Fleming,  trustee  in  bankruptcy,  the  sum  of 
$1300.  This  order  was  excepted  to  by  the 
appellant  and  on  bis  request  tbe  case  was 


•For  other  omm  m*  same  toplo  sad  section  NUHBBB  la  Deo.  ft  Am.  Die*.  1M7  to  date^  ft  R^rtar  ladexM 
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certified  to  tbe  Judge  of  the  TTnlted  States 
Court  for  the  Southern  district  of  tbe  In- 
dian Territory,  who,  on  tbe  14th  day  of 
March,  1906,  made  an  order  orerrullng  the 
exceptions  of  the  appellant  to  said  order  and 
approved  and  confirmed  the  same  and  com- 
manded the  appellant  to  pay  over  and  deliv- 
er to  R.  C.  Fleming,  trustee,  within  10  days, 
the  sum  of  ¥1,300,  which  said  order  of  the 
district  judge  was  filed  in  the  derk'a  office 
on  tbe  20th  day  of  March,  1906.  On  the 
27th  dny  of  March,  1900,  the  appellant  pre- 
sented to  the  Judge  of  tbe  United  States 
Court  for  the  Southern  District  of  the  In- 
dian Territory  his  petition  praying  an  ap- 
peal and  asking  that  said  order  entered  on 
tbe  20th  day  of  March,  1906,  might  be  cer- 
tified for  review,  in  the  matter  of  law,  to 
the  United  States  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit,  sitting  at  St  Louis, 
Mo.,  which  petition  and  prayer  were  allowed. 
This  petition  for  review  was  dismissed  by 
the  United  States  Circuit  Court  of  Appeals 
of  its  own  motion  for  want  of  Jurisdiction. 
After  notice  to  tbe  attorneys  of  tbe  trustee, 
motion  to  vacate  the  order  made  was  pre- 
sented to  the  Judge  of  tbe  United  States 
Court  for  the  Southern  District  of  the  In- 
dian Territory,  and  on  hearing  of  said  mo- 
tion the  same  was  sustained,  and  the  order 
vacated  and  re-entered  as  of  that  date,  to 
wit,  the  &th  day  of  August,  1907.  A  peti- 
tion and  prayer  for  an  appeal  from  said  or- 
der to  the  United  States  Court  of  Appeals 
of  the  Indian  Territory,  with  assignment  of 
errors,  was  presented  to  the  Judge  on  the 
same  day,  and  the  prayer  for  an  appeal 
granted.  The  case  Is  now  In  this  court  un- 
der the  terms  of  the  enabling  act  (Act  June 
16,  1906,  c.  3335,  M  Stat  267),  and  Khedole 
to  the  Constitution. 

The  queetlODS  presented  to  this  court  for 
determination  are  stated  by  counsel  for  ap- 
pellant as  follows: 

(1)  Was  tbe  order  complained  of  a  lawful 
order,  or  one  that  the  referee  in  bankruptcy 
had  authority  to  make,  and  one  that  the 
Judge  of  the  United  States  Court  of  the 
Southern  District  of  the  Indian  Territory 
had  power  to  approve  and  confirm,  under  the 
law? 

(2)  Can  the  appellant,  a  third  party,  a 
stranger  to  the  bankruptcy  proceedings,  be 
denied  the  right  to  a  trial  by  Jury  and  be 
dealt  with  in  this  summary  manner,  or  Is 
he  entitled  to  have  the  issue  presented  by 
his  response  to  the  order  to  show  cause  tried 
to  a  court  and  Jury  In  a  plenary  action? 

Tbe  cases  cited  by  counsel  seem  to  sustain 
their  contention,  and  require  a  reversal  of 
the  Judgment  of  the  court  below  at  our 
hands.  Tbe  appellant  denied  that  be  had 
any  property  or  money  of  the  bankrupt 
This,  it  seems,  brought  the  contention  with- 
in the  ruling  of  Louisville  Trust  Company 
V.  Comlngor,  184  U.  S.  18,  22  Sup.  Ct.  293. 
46  L.  Ed.  413.  In  that  case  rule  was  laid 
on  the  assignee  by  the  referee  in  tbe  bank- 


mptcT  proceedings  to  show  cause  why  he 
sliould  not  pay  over  the  sums  of  $3,3^90 
and  of  $3,a00,  alleged  to  belong  to  the  banl;- 
rupt's  estate,  in  response  to  which  tbe  as- 
signee showed  as  cause  that  he  had  paid  the 
^,200  to  counsel  for  services  rendered  to 
him  as  assignee,  and  had  retained  and  ex- 
pended the  $3,398.90  as  his  own  oommissionft 
as  such,  all  before  the  petition  was  filed,  and 
he  also,  prior  to  the  final  order  of  tbe  Dis- 
trict Court,  objectad  before  the  referee,  and 
before  the  District  Court  that  he  could  not 
be  proceeded  against  by  summary  process 
for  want  of  Jurisdiction.  The  rules  were 
made  atraolute  by  the  referee  and  the  as- 
signee ordered  to  pay  over  the  two  sums  In 
Question,  and  that  action  was  affirmed  by 
the  District  Court  The  Supreme  Court  In 
reversing  the  Judgm^t  of  the  court  below, 
held:  "(1)  That  as  to  these  sums  the  as- 
signee asserted  adverse  dalms  existing  at 
the  time  tbe  petition  was  filed,  which  could 
not  be  disposed  of  on  summary  proceeding. 
(2)  That  the  bare  fact  that  the  assignee  was 
named  as  one  of  the  def^dante  to  tbe  peti- 
tion In  bankruptcy  did  not  make  him  a  party 
to  the  bankruptcy  proceedings  for  all  pur- 
poses. (3)  That  in  re8pond4ng  to  tbe  rules 
laid  on  him,  tbe  assignee  did  not  voluntarily 
consent  that  he  might  be  proceeded  against 
in  that  manner,  and  that  Jurisdiction  to  do 
so  could  not  be  maintained."  Mr.  Chief  Jus- 
tice Fuller,  who  wrote  the  opinion  of  the 
court  soys:  "On  the  face  of  bis  responses, 
from  first  to  last  It  appeared  that  Comlngor 
insisted  that  tbe  $3,200  bad  been  paid  by 
htm  to  bis  counsel  while  they  were  acting 
for>  him,  before  the  iHUikruptcy  proceedli^ 
were  commenced,  for  professional  services 
r^dered  to  him  as  assignee,  and  th&t  • 
had  retained  and  expended  tbe  $3,398.00  as 
bis  commissions  as  assignee  in  relianee'  on 
the  belief  that  be  was  entitled  to  that  amMnt 
on  filial  settlement  He  thus  asserted  a 
claim  to  each  of  these  sums  adversely  to  tbe 
bankrupt  and  as  outstanding  when  tbe  peti- 
tion In  bankruptcy  was  filed,  and  these  claims 
were  in  fact  passed  upon  by  the  referee  and 
the  district  Judge  as  being  adverse.  This 
brought  tbe  controversy  within  the  ruling  In 
Bardes  v.  BanlE,  178  U.  S.  524,  20  Sup.  Ct 
1000,  44  L.  Ed.  1175,  and  the  questions  at- 
tempted to  be  litigated  before  tbe  referee 
and  In  the  District  Court  as  to  the  allow- 
ance of  the  two  amounts  could  only  be  rais- 
ed In  the  District  Court  by  consent  and 
then  only  by  plenary  suit  If  the  Jurisdic- 
tion of  the  District  Court  was  not  consented 
to,  then,  tbe  state  court  under  the  circum- 
stances of  this  case,  was  the  proper  forum, 
and  tlie  matters  in  dispute  were  to  be  dis- 
posed of  there.  •  •  •  The  proceeding 
was  purely  summary.  The  determination  of 
tbe  merits  on  the  facts  was  not  open  to  re- 
vision by  appeal  or  writ  of  error  under  tbe 
bankrupt  law.  If  C<»nIngor  bad  been  &i- 
tltled  to  a  trial  by  Jury,  he  could  not  have 
obtained  It  as  of  right   The  collection  of 
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the  amounts  found  dne  would  be  «iforceable, 
not  b7  execatloD,  but  by  commitment  'We 
think  that  It  would  not  have  be^  the  Inten- 
tion of  Congress  thus  to  deprire  parties 
claiming  property,  of  which  they  were  in  poe- 
sesBion,  of  the  nsnal  proceaees  of  the  law  In 
defense  of  their  rights.'  Marshall  r.  Knox, 
16  Wall.  556,  21  L.  Ed.  481;  Smith  T.  Mason, 
14  Wall.  419.  20  L.  Ed.  748-  We  are  of  the 
opinion  that,  even  If  Comlngor  conld  have 
consented  to  be  pursued  In  this  manner,  he 
did  not  BO  consent.  He  was  ruled  to  show 
cause,  and  the  cause  he  showed  defeated 
Jurisdiction  over  the  sabject-matter;  that 
is.  Jurisdiction  to  proceed  summarily.  He 
did  not  come  in  roluntarlly,  but  In  obedience 
to  peremptory  orders,  and,  although  he  par- 
ticipated in  the  proceedings  before  the  ref- 
eree, he  bad  pleadsd  his  claims  in  the  outset, 
and  he  made  hto  formal  protest  to  the  ex- 
ercise of  Jurisdiction  before  the  final  order 
was  entered." 

The  rule  laid  down  In  Eyster  t.  Gaff  et 
al.,  91  U.  S.  521,  23  L.  Bd.  403,  approved  In 
Bardes  t.  First  National  Bank  of  Hawarden, 
supra,  to  determine  whether  a  party  may  be 
proceeded  against  In  a  summary  manner,  is 
stated  as  follows:  "The  opinion  seems  to 
have  been  quite  prevalent  In  many  quarters, 
at  one  time,  that,  the  mommt  a  man  Is  de- 
clared bankrupt,  the  District  Court  which 
has  so  adjudged  draws  to  Itself  by  that  act 
not  only  all  control  of  the  bankrupt's  prop- 
erty and  credits,  but  that  no  one  can  litigate 
with  the  assignee  contested  rights  in  any 
court,  except  In  so  far  as  the  Circuit  Courts 
have  concurrent  Jurisdiction,  and  that  other 
courts  can  proceed  no  further  In  suits  of 
which  they  had  at  that  time  full  cognizance; 
and  it  was  a  prevalent  practice  to  bring  any 
person,  who  contested  with  the  assignee  any 
matter  growing  out  of  disputed  rights  of 
property  or  of  contracts,  Into  the  bankrupt 
court  by  the  service  of  a  rule  to  show  cause, 
and  to  dispose  of  their  rights  In  a  summary 
way  This  court  has  steadily  set  its  face 
against  this  view.  The  debtor  of  a  bank- 
rupt, or  the  man  who  contests  the  rights  to 
real  or  personal  property  with  htm,  loses 
none  of  those  rights  by  the  bankruptcy  of 
his  adversary.  The  same  courts  remain  open 
to  him  In  such  contest,  and  the  statute  has 
not  divested  those  courts  of  Jurisdiction  in 
such  actions.  If  It  has  for  certain  classes  of 
actions  conferred  a  Jurisdiction  for  the  bene- 
fit of  the  assignee  In  ttie  Circuit  and  District 
■Courts  of  the  United  States,  it  Is  concurrent 
with  and  does  not  divest  that  of  the  state 
courts." 

If  Gibson  had  not  been  adjudged  a  bank- 
rupt, the  appellant's  right  to  have  bis  lia- 
bility for  any  money  that  may  have  been 
paid  him  tried  and  determined  in  the  courts 
of  the  state  in  a  plenary  action  was  unques- 
tioned. Then,  If  he  loses  none  of  those  rights 
by  the  bankruptcy  of  hia  adversary,  that 


right  still  exists,  and  the  wder  appealed 
frwn  la  void  and  should  be  set  aside; 

We  beltere  tite  forcing  cases  are  folly 
decisive  of  the  case  at  bar,  end  that  the 
Ttferee  was  without  Jurisdiction  to  proceed 
against  the  appelant  in  the  summary  man- 
ner he  did  in  this  case.  He  was  ruled  to 
show  cause,  and  the  cause  he  showed  de- 
feated Jurisdiction  over  the  suhject-matter; 
that  is.  Jurisdiction  to  proceed  summarily. 

Although  the  case  involves  a  considerable 
sum  of  money  and  qnestions  of  fundamratal 
right  of  great  Importance  to  the  citizea,  the 
defOndant  In  error  has  filed  no  brief  in  this 
court,  and  we  have  not  the  benefit  of  know- 
ing upon  what  theory  he  presented  the  case 
below,  or  npon  what  ground  the  court  sus- 
tained the  findings  of  the  referee.  It  was 
obviously  the  duty  of  the  trustee  to  procure 
counsel  for  this  purpose,  and  upon  his  fail- 
ure to  do  so  this  court  does  not  feel  called 
npon  carefully  to  search  the  record  to  find 
a  theory  upon  which  the  Judgment  of  the 
court  below  can  be  sustained. 

The  Judgment  of  the  court  below  Is  re- 
versed. All  the  Justices  concur. 


STATE  ex  rel.  CALDWELL  v.  OLDTIBLD. 

Justice  of  the  Peace. 
(SnpTeme  Court  of  Oklahoma.   Dec.  21.  1908.) 

1.  STATUTSS  (i  361*)— OOKSTBUOTIOK— CHAKOE 

IN  Existing  Law. 

The  presumption  is  that  the  Legislature 
does  not  intend  to  make  any  change  In  the  ex 
iating  law,  except  as  Is  expressly  declared,  and 
when  an  act  creating  a  remedy  or  right  does  no 
prescribe  the  procedure  thensor.  It  will  be  at 
sumed  that  the  general  mode  of  procedure  t  ' 
that  fomm  was  Intended,  unless  the  same  Is  ei 
pressly  excluded. 

[Ed.  Note.— For  other  cases,  see  Statutet. 
Cent.  Dig.  9  230;  Dec.  Dig.  |  161.*] 

2.  iHTOXIOATnTO    LlQUOBS    (I  SUBOH 
ARD  SEXZUBB— CHANOE  OW  VENUS. 

In  trials  as  to  property  rights  under  sec- 
tion ^  art  3,  Enforcing  Act  (Seas.  Laws  1907- 
08,  p.  606,  c.  69),  a  claimant  may  have  such 
case  changed  to  some  Justice  of  the  peace  in  an 
adjolDing  township  of  the  same  county,  when- 
ever under  the  provisions  of  chapter  S7,  art. 
7,  Wllaoo's  Rev.  &  Ann.  St.  1903,  he  is  entitled 
to  same. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  {  251.»] 

(Syllabus  by  the  Court.) 

Original  application  for  mandamns  by  the 
State,  on  relation  of  Fred  S.  Caldwell,  as 
counsel  to  the  Governor,  against  Edward  D. 
Oldfleld,  a  Justice  of  the  Peace.  Writ  denied. 

On  the  10th  day  of  August,  A.  D.,  1908, 
this  action  was  Instituted  in  the  name  of  the 
state,  on  the  relation  of  Fred  S.  Caldwell,  as 
counsel  to  the  Governor,  in  this  court,  against 
the  respondent,  Edward  D.  Oldfield,  as  Justice 
of  the  peace  within  and  for  Oklahoma  City 
township,  Oklahoma  county,  of  the  state  of 
Oklahoma,  alleging  in  his  petition:  That  on 
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tbe  28d  day  of  July,  A.  D.  1908,  tbere  waa 
filed  wltb  the  aald  respondeiit,  as  Bach  Jus- 
tice of  thft  peace,  a  complaint  In  wrttlns  Tin- 
der and  iniimant  to  tbe  terms  and  prorislona 
of  section  S,  artkle  8,  of  what  Is  termed  the 
"Enforcing  Act"  (Seas.  Iawb  1907-^  p.  664, 
c.  60,  Senate  Bill  61) ;  said  complaint  being 
In  due  form,  pmpetiy  verified.  That  aald  re- 
spondent acting  under  the  terms  of  said  act 
caused  to  be  Issned  a  search  and  seizure  war- 
rant, which  was  duly  execnted  and  returned 
to  said  respcmdent  as  snch  Justice  of  the 
peace  on  the  2Btli  day  of  July,  A.  D.  1908. 
Thereupon  the  aald  respondoit  caused  to  be 
docketed  in  his  court  case  No.  880,  entitled 
"State  of  Oklahoma  versus  Certeln  Intoxi- 
cating Llquora,  and  the  Containers  Thereof.** 
That  in-lor  to  the  return  of  said  search  and 
aelsure  warrant,  to  wit,  on  the  24th  day  of 
July,  A.  D.  1908,  one  D.  C.  Stout  filed  with 
said  respondent,  as  Justice  of  the  peace,  his 
claim  in  writing,  pursuant  to  tbe  prorlalons 
of  the  enforcing  act,  to  a  portion  of  the  prop- 
erty s^zed  under  said  warrant.  Thaf  said 
cause  was  set  for  hearing  upon  said  retam 
on  the  Stb  day  of  August,  A.  D,  1908,  before 
said  respondent,  as  Justice  of  the  peace,  at 
1:30  o'clock  p.  m.  That  at  said  time  said 
cause  came  on  for  hearing  before  said  re- 
spondent; the  state  appearing  by  its  attor- 
ney, Fred  S.  Caldwell,  as  counsel  to  the  Oot- 
ernor.  and  the  dalmant,  D.  C  Stout,  appeaiv 
Ing  in  person  and  by  his  attorneys,  J.  H.  Beat- 
ty  and  W.  D.  Cardwell.  Whereupon  said 
claimant  presented  and  filed  his  application 
and  affidavit  for  a  change  of  venue,  which 
was  in  due  form  and  properly  supported. 
That  said  hearing  was  duly  continued  until 
the  next  day,  to  wit,  the  6th  day  of  August, 
A.  D.  1008,  at  4  o'clock  p.  m.,  at  which  time, 
all  parties  appearing,  tbe  said  respondent, 
as  justice  of  the  peace,  entered  an  order 
grunting  said  claimant  a  change  of  venue,  and 
refused  to  proceed  further  with  said  hearing, 
and  declared  that  be  would  take  no  further 
action  thereon  or  therewith  except  to  prepare 
a  transcript  for  such  change  of  venue,  and 
transmit  all  the  files  and  papers  in  said  cause 
to  some  other  justice  of  the  peace.  That 
said  respondent,  as  justice  of  tbe  peace,  still 
refuses  to  proceed  with  said  hearing  on  its 
merits,  and  will  not  proceed  therewith  unless 
ordered  and  directed  so  to  do  by  this  court, 
and  still  threatens  to,  and  will  unless  re- 
strained by  this  court,  transfer  and  transmit 
all  of  the  papers  and  flies  in  said  cause  to 
some  other  Justice  of  tbe  peace.  That  said 
order  granting  said  change  of  venue  Is  with- 
out authority  of  law,  and  void,  and  could  not 
and  did  not  operate  to  divest  the  said  re- 
spondent of  jurisdiction  of  said  cause.  That 
if  said  void  order  undertaking  to  grant  such 
change  of  venue  Is  executed  by  the  said 
respondent,  as  justice  of  the  peace,  by  filing 
a  transcript  with  another  justice  of  the  peace 
within  said  county,  and  transferring  to  snch 


other  Justice  of  tbe  peace  all  the  files  and 
papers  In  said  cause,  such  otlier  Justice  of 
the  pesoe  would  not,  and  could  not,  thereby 
become  vested  with  Jurisdiction  ot  tlie  sub- 
ject-matter of  said  cause.  Btistor  prays  for 
a  writ  of  mandamus  requiring  the  kbpooA- 
ent  to  proceed  to  the  determlnatim  of  said 
cause. 

On  the  ISth  di^  of  Ai«U8t,  A.  D.  1008,  an 
alternative  writ  was  Issued,  retnmable  on  tbe 
2eth  day  of  August,  A.  D.  1908L  On  said  date 
the  respondent  answered,  substantially  ad- 
mitting the  allegations  made  by  the  r^ator, 
at  the  same  time  denying  tin  relator's  rii^t 
to  a  peremptory  writ  of  mandamus,  for  tbe 
reasms:  (1)  That  plaintiff  was  not  wtthoot 
an  adequate  remedy  at  law ;  C2>  that  ptaln- 
tlfTs  petition  did  not  state  facts  sufficient  to 
entitle  him  to  a  perouptory  writ  of  manda- 
mus; 0)  that  the  matter  of  granting  a 
diange  of  venue  in  said  cause  was  oitirely 
wltbln  the  discretion  of  the  respondMit.  and 
that  a  writ  of  mandamus  slumld  not  issue 
to  compel  tbe  respondent  to  do,  or  not  to  do, 
a  thing  whlcb  Is  within  his  Judicial  ffiscre- 
tlon. 

Fred  S.  Caldwell,  for  relator.  J.  H.  Beatty 
and  Pmltt,  Cardwell  ft  Snlggs,  for  reqKmd- 
ent 


WILLIAMS,  C.  J.  (after  stating  tbe  facts 
as  above).  Tbe  only  question  necessary  to 
pass  on.  In  order  to  dispose  of  this  case.  Is 
whether  or  not,  in  trials  as  to  property  rights 
under  section  6,  art  3,  of  the  Enforcing  Act 
<Se6S.  Laws  1907-08,  p.  603,  c.  69).  the  pro- 
cedure before  magistrates  or  Justices  of  tbe 
peace  as  provided  In  sections  4097-6001,  incl.. 
Wilson's  Rev.  &  Ann.  St  1903  (chapter  67, 
art.  7),  applies.  In  the  case  of  State  ex  rel. 
Caldwell,  Relator,  v.  Hooker,  County  Judge, 
Respondent  (recently  decided  but  not  yet  of- 
ficially reported)  98  Pac.  9G4,  this  court,  Id 
construing  said  section  of  the  enforcing  act, 
said:  "Tbe  presumption  Is  that  the  proce- 
dure before  magistrates  or  Justices  of  tbe 
peace,  and  county  and  district  courts,-  wan 
contemplated  (sections  5015,  5017,  5113,  5151. 
Wilson's  Rev.  &  Ann.  St.  1903);  that.  If  any 
other  than  the  usual  procedure  was  intend- 
ed, tbe  Legislature  would  have  so  expressly 
declared,  and  It  does  not  clearly  appear  that 
It  was  the  intuition  of  the  L^lslature  that 
tbe  regularly  prescribed  procedure  of  trial 
by  jury  before  justices  of  tbe  peace,  and 
county  and  district  courts,  was  to  be  denied 
to  such  claimants,  or  dispensed  with  In  sucb 
cases.  Huston  v.  Scott,  94  Pac.  (Okl.)  512; 
Graham  v.  Van  Wyck,  14  Barb.  (N.  T.)  531; 
State  V.  Rotwitt,  17  Mont.  41,  41  Pac  1004 ; 
Sutherland  Stat.  Const  (2d  Ed.  Lewis)  p. 
931."  Following  the  rule  announced  In  that 
case,  the  relator  la  not  entitled  to  the  relief 
prayed  for. 

Writ  denied.  All  the  Justices  concur. 
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PETTIS  et  01.  T.  McLAIN  et  al. 
(Supreme  Coart  of  Oklahoma.  Jane  24. 1908.)  t 

1.  Afpxai.  and  Bkbok  (I  907*)  —  Rxvnw  — 
FiNDiRos— Findings  of  Rkfkbee. 

miere  the  findiDgs  of  a  referee  are.  In  the 
main,  predicated  upon  the  issaes  joined  by  the 
pleadings,  it  will  be  preaumed,  on  review  in 
this  coart,  where  the  evidence  has  not  been 
preaerred  by  a  bill  of  exceptions  for  considera- 
tion here,  that  there  waa  sufficient  testimony  in- 
troduced on  the  trial  to  warrant  the  findings. 

[EU.  Note^FoT  other  cases,  see  Appeal  and 
Error,  C«nt.  Dlff.  H  2911-2915,  8678 ;  De&  Dig. 
I  907.*] 

2.  JcDoiCBNT  (I  572*>— Rm  Judicata. 

A  jodgmeot  rendered  apon  a  demarter  to 

a  petition  or  CMnpIaint  between  the  same  parties 
and  on  the  some  facts  oleaded  in  a  subsequent 
action  Is  final  and  conclasive  aotil  revetsed  on 
appeal,  and  is  a  bar  to  maj  aabsequeDt  action 
based  thereon. 

[Ed.  Note.— For  other  cases,  see  Jndgmait, 
Cent.  Dig.  H  1047-1049;  Det  Dig.  |  6T2.*] 

(Syllabus  by  the  Court) 

Error  from  District  Coart,  ElDgflaher 
County;  C.  F.  Irwin,  Judge. 

Action  by  Jerry  Pettis  aod  wife  against 
J.  K.  McLala  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  bring  error.  Af- 
flrmed. 

On  tbe  2Dtta  day  of  July.  A.  D.  1901,  the 
plaintlfla  In  error,  as  plalntlfEs,  Instituted 
tbis  action  against  Uw  defendants  In  error, 
as  defendants,  In  the  coart  below  for  the  pui^ 
pose  of  haTlng  racated  a  certain  decree 
theretofore  rendered  In  faTOr  of  aald  defend- 
ants against  said  plaintiffs  In  the  district 
coart  of  KIngflBber  cormty,  territory  of  Okla- 
homa, wherein  the  said  defendants  were  adr 
Judged  to  have  a  Uen  on  certain  lands,  tbe 
property  of  the  plaintiffs,  In  the  flam  of  $000, 
and  coats  and  Interest,  allying  that  the  same 
was  procured  through  fraud.  Plaintiffs  aft- 
erwards filed  an  amended  petition,  setting 
up  said  allegations  in  detail,  and  thereafter 
Id  due  time  dtfendants  s^iarately  answered, 
denying  all  the  allegations  of  fraud  and 
pleading  a  former  adjudication.  Batd  cause 
was  duly  referred  to  a  referee,  and  he  there- 
after reported  his  findings  of  fact  and  con- 
clusions of  law.  Paragraph  7  of  said  flndlnge 
of  fact  Is  as  follows :  *^hat  on  February  23, 
1898,  Pettis  and  wife  began  a  suit  In  the 
district  court  of  Kln^her  county  to  set 
aside  the  Judgment  rendered  in  said  fore- 
closure suit  wherein  they  admit  the  re- 
ceipt of  9400,  but  they  say  they  expected  to 
get  9600  at  the  time  the  loan  was  made. 
Bald  petition  was  heard  and  disposed  of  on 
demurrer,  and  a  decision  made  that  the  peti- 
tion was  not  snffldrait,  and  leave  given  plain- 
tiffs to  amend,  which,  it  seems,  was  never 
done,  and  the  case  finally  dismissed  and  Judg- 
ment entered  against  plaintiffs  for  cost." 
Paragraph  5  of  his  conclusions  of  law  Is  in 
luec  Tertn:  *^hat  there  has  be«i  a  former 
adjudication  of  the  same  matter  upon  the 


dunurrer  to  tbe  petttlra  of  February  28, 
1898."  No  blU  Of  exceptions  was  allowed 
and  signed  by  the  referee  preserving  the  evl- 
d«Ke  taken  before  him.  The  findings  of  fact 
by  him  wen  based  ujHni  the  Issues  Johied 
by  the  pleadings. 

Buckner  &  Buckner,  f<Mr  plaintiffs  in  error. 
Stevens  &  Myers,  fOr  defendants  In  error. 

WILLIAMS,  O.  J.  (after  stating  the  fftcts 
as  above).  Where  a  cause  is  referred  to  a 
referee  to  find  and  report  the  facts  and  con- 
clusions a  law  to  tbe  court,  and  no  bill  of 
exceptions  is  allowed  and  irigned  by  him  as 
referee  preserving  the  evidence,  it  has  been 
repeatedly  held  by  this  court  that  the  .ques- 
tion of  the  aufflciency  of  tbe  evidence  to 
sui^rt  the  findings  of  tbe  referee  cannot  be 
considered.  Howe  v.  Cli7  of  Hobart,  18  Okl. 
248,  90  Fac  481;  Iralson  v.  Stang  et  al.,  18 
Okl.  428. 90  Pac.  446;  Block  v.  Pearson  (Okl.) 
91  Fac.  715;  Wichita  Mlnhig  ft  Improvemrat 
Co.  V.  Hale  (OU.)  94  Pac.  630 ;  Campbell  et 
al.  V.  Sherman  (Okl.)  96  Pac.  238.  The  evi- 
dence not  being  properly  In  the  record,  the 
only  questions  Uiit  can  be  considered  by  this 
court  are  those  apparent  upon  the  face  of 
the  record.  The  report  of  the  referee  must 
be  considered  here  as  having  had  sufficient 
evidence  to  sustain  the  same  In  the  court 
below. 

The  referee  finds  that  on  the  2Sd  day  of 
February,  A,  D.  1808,  the  plalntlfta  began  an 
action  la  the  district  court  of  Kingfisher 
county,  tenltory  of  Oklahoma,  to  >et  aside  a 
Judgment  or  decree  rendered  In  a  foreclosure 
suit,  which  Is  attacked  in  this  action  on  the 
same  grounds,  the  same  parties  being  Joined 
in  this  action,  and  that  said  proceeding  was 
finally  disposed  of  and  determined  on  de- 
murrer against  the  contentions  of  said  plain- 
tiffs. **A  Judgment  upon  demurrer  may  be  a 
Judgment  on  the  merits;  If  so.  Its  effect  Is 
as  conclusive  as  though  the  facts  set  forth  in 
in  the  complaint  were  admitted  by  the  par- 
ties or  established  by  evidence  submitted  to 
the  court  or  Jury.  No  aabsequent  action  can 
be  maintained  by  the  plaintiff  If  tbe  Judg- 
ment is  against  him  on  the  same  facts  stated 
in  tbe  former  complaint  If  any  court  errs 
In  sustaining  a  demurrer  and  entering  Judg- 
ment for  defendant  thereon  when  the  com- 
plaint is  sufficient,  the  Judgment  is  neverthe- 
less *on  the  merits*;  it  is  final  and  conclu- 
sive until  reversed  on  aj^eal.  Until  then  the 
plaintiff  cannot  disregard  It  and  maintain 
another  action.  The  effect  of  a  Judgment 
still  In  force  is  never  diminished  on  account 
of  any  mistake  of  law  on  which  It  is  found- 
ed." Freeman  on  Judgments  (4th  Ed.)  {  267, 
p.  487.  The  referee  found  that  there  bad 
been  a  former  adjudication  of  the  same  mat- 
ter upon  the  demurrer  to  the  petition,  and 
under  the  allegations  of  the  answer  of  de- 
fendants It  was  between  the  same  partif*. 
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The  said  decree  or  Judgment  having  become 
final,  the  matter  is  res  Judicata,  and  bars 
plaintiff  from  renewing  said  contention  in 
any  other  original  proceeding  between  said 
parties. 

The  Judgment  of  the  court  below  1>  af- 
firmed. All  tbe  Justices  concur. 


RYAN  T.  CASAVER. 

CALHOUN  V.  APPLEGATB. 

<Sapreme  Conrt  of  Oklahoma.   Dee.  SCU  190S.) 

■OxnEs  or  the  Fibst  Class— OaaAHizATZon. 

The  facts  and  iaanfls  in  these  cases  examin- 
ed, and  the  law  applied  thereto  as  laid  down 
Id  the  case  of  State  ez  rel.  West  T.  Iiedhetter, 
97  Pac.  834. 
(Syllabus  by  the  Court) 

PEoceeObigB  by  P.  J.  B^tat  against  J.  a 
■GasaTer,  and  vmilam  W.  OaUioun  against  A. 
J.  Applegat^  to  determine  tlties  to  ofBc& 
Judgments  for  plalntlffB. 

Leon  B.  Fant,  for  plalntlflh.    Bobert  F. 

Blair,  for  defendants. 

DUNN,  J.  The  cases  of  P.  J.  Ryan  t.  J.  C. 
Casaver,  and  William  W.  Calhoun  t.  A.  J. 
Applegate  are  original  proceedings  In  this 
court  for  the  purpose  of  determining  the 
question  of  who  are  entitled  to  hold  the  of- 
fices of  chief  of  police  or  city  marshal,  and 
police  Judge,  respectively,  of  the  city  of  Wag- 
oner, Wagoner  county,  OkL  The  facts  and 
the  law  applicable  thereto  are  Identical. 
They  have  been  consolidated  and  will  be  con- 
sidered together.  An  agreed  statement  of 
facts  has  been  filed  by  the  parties,  which 
presents,  substantially:  That  on  or  before 
November  16, 1907,  Wagoner  was  a  city  of  the 
second  class  under  the  laws  then  in  force  In 
the  Indian  Territory;  that  it  was  a  city  of 
more  than  2,500  inhabitants  and  less  than 
6,000  Inhabitants;  that  there  was  a  valid 
ordinance  on  the  books  of  said  city  providing 
for  an  election  annually  on  the  first  Tuesday 
In  April,  of  a  mayor,  city  marshal,  and  other 
city  ofiSclals ;  that  said  ordinance  had  never 
been  repealed;  that  on  the  first  Tnesday  in 
April,  190S,  an  election  was  held  In  Wagoner 
in  which  J,  0.  Casaver  was  elected  chief  of 
police  or  city  marshal,  and  A.  J.  Applegate 
was  elected  police  Judge;  that  the  election 
was  held  pursuant  to  a  proclamation  of  the 
Governor  of  tbe  state  of  Oklahoma,  Issued 
under  Senate  Bill  No.  114,  and  that  the  re- 
turns were  made  in  accordance  with  the 
election  laws  then  in  force ;  that  P.  J.  Ryan 
had  theretofore  been  the  city  marshal  of  the 
dty  of  Wagoner ;  that  J.  C.  Casaver  Is  now 
filling  such  office  by  virtue  of  sudi  election ; 
that  shortly  after  April  7, 1908.  the  council  of 
the  city  which  was  in  existence  on  and  prior 
to  that  date  appointed  W.  W.  Calhoun  police 
Judge  of  that  clt? ;  also,  that  8.  K.  Johnson, 


Jr.,  who  had  been  a  member  of  the  old  coun- 
cil and  also  elected  a  member  of  the  new 
council,  was  present  and  was  necessary  to 
make  a  quorum,  and  voted  on  the  said  ap- 
pointee; that  during  the  time  that  S.  K. 
Johnson,  Jr.,  was -serving  under  the  election 
of  April  7,  1908,  he  removed  from  the  ward 
which  had  elected  him  as  Its  alderman,  and 
immediately  thereafter  handed  in  bis  resigna- 
tion as  a  member  of  tbe  coum^l,  which  res- 
ignation was  accepted;  and  that  in  fact  he 
bad  never  beea  out  of  the  old  ward,  wherein 
he  wftB  ^ected  In  1907,  the  dty  of  Wagoner 
having  been  redlstrlcted  for  the  purpose  of 
the  election  of  1008. 

The  foregoing  abstract  of  the  agreed  state- 
ment in  our  Judgmmt  will  present  the  iasues 
which. are  necessary  for  omsUeratlon  to  de- 
termine this  cause.  The  aoestton  involved  In 
this  case  has  been  decided  1^  this  court  in  an 
opinion  prepared  by  Justice  Hayes,  ^titled 
State  ex  rel.  West  r.  Ledbetter,  07  Pac:  834. 
Wagoner  was  a  dty  of  the  second  class  under 
the  laws  in  force  In  the  Indian  Territory 
prior  to  the  admission  of  tbe  states  having 
a  population  of  mora  than  2,000,  and  thereby 
became,  upon  the  admlsrton  of  the  state,  by 
virtue  of  section  10  <HC  the  sdiedule  to  tbe 
Constitution,  a  dty  of  the  first  dass.  And 
it  Is  held  in  the  case  to  whldi  we  have  ]ust 
referred  that  ttie  act  of  the  first  state  L^- 
Islature,  approved  February  20,  1908  (SesK 
Laws  1907-08,  p.  183,  c  1^,  and  tin  provl- 
slouf  thereof,  do  not  apply  to  dtles  that 
were  continued  or  became  by  section  10  of 
the  schedule  to  the  Constitution  dtles  of 
the  first  class  under  tbe  laws  extended  in 
force  in  the  state.  Tbe  defendants  in  these 
cases  occupy  and  are  holding  their  offices 
under  and  by  virtue  of  the  election  held  pur- 
suant to  the  provisions  of  that  measure. 
This,  having  been  held  not  to  apply,  necessari- 
ly renders  their  tenure  void,  as  the  election 
was  without  force  or  effect  and  gives  them 
no  dalm  upon  the  position  whlcb  they  are 
filling  and  holding.  The  fact  that  the  dec- 
tlon  was  held  upon  a  day  fixed  by  law  for 
the  holding  of  annnal  elections  In  dtles  In  no 
wise  changes  tliis  rule  as  to  the  offices  elect- 
ed, for,  as  is  stated  la  the  opinion  to  which 
we  refer:  "The  election  of  officers  provided 
for  In  the  act  to  be  held  at  the  time  of  tbe 
special  election,  held  for  the  purpose  of  as- 
certaining whether  such  city  shall  be  incor- 
porated as  a  dty  of  the  first  class,  is  for  the 
puri>oee  of  providing  officers  with  which  to 
organize  such  munldpal  corporation,  and  not 
for  tbe  purpose  of  electing  the  successors  of 
officers  of  cities  of  the  first  dass  already  in- 
corporated and  organised." 

In  reference  to  S.  K.  Johnson,  Jr.,  who 
acted  as  a  mmber  of  the  dty  council,  In  vot- 
ing for  the  appointment  of  W.  W.  Calhoun, 
we  will  say  that  he  was  either  a  de  Jure  or  de 
fade  officer,  which  Is  unnecessary  for  as  to 
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determine,  ab  In  either  event  the  remit  In 
this  action  In  thiB  case  would  not  be  Influ- 
enced or  changed  thereby. 

We  therefore  conclude  that  the  election 
held  on  the  7th  of  April,  190S,  in  the  dty  of 
Wagoner,  Wagoner  count?,  Okl.,  at  which 
these  defendants  claim  to  faaTe  been  elected, 
was  held  without  authority,  and  the  plalntUEi 
herein  are  entitled  to  the  rdlef  prayed  for 
In  their  petition,  and  to  recover  their  costs 
expended  herein.  Alt  the  Justices  omcar. 


ELDRED  et  al.  t.  OKMULGEE  LOAN  A 
TRUST  CO. 
(Sapreme  Court  of  Oklahoma.    Dec.  1,  1908.) 

iMDiANB  (8  16*)— "Alien ATiow  at  Lahdb"— 

Validity  or  Laase. 

A  lease  is  an  "alienation  of  landit"  within 
the  intent  and  meaning  of  Act  April  21,  1904, 
c.  1402,  33  Stat.  204. 

TEd.  Note.— For  other  cases,  see  Indiana,  Gent. 
Dig.  145;  Dec.  Dig.  S  16.*] 

(Syllabus  by  the  GonrL) 

Error  from  the  United  States  Court  for 
the  Indian  Territory,  Western  District,  at 
Muskogee. 

Action  by  the  Okmulgee  Loan  A  Trust 
Company  against  John  G.  Eldred  and  others. 
Judgment  for  plaintiff,  and  defendants  bring 
error.  Reversed. 

On  December  29,  1906.  Okmulgee  Loan  & 
Trust  Company,  defendant' In  error,  plain- 
tiff below,  sued  J.  G.  Eldred  and  A.  W. 
Leonard,  plaintiffs  in  error,  defendants  be- 
low, in  the  United  States  Court  for  the  In- 
dian Territory,  Western  District,  at  Musko- 
gee, to  dear  its  title  to  the  W.  %  N.  W.  M 
section  9,  township  12  N.,  range  14  E..  I.  M., 
In  the  Creek  Nation,  and  In  its  amended 
complaint.  In  substance,  states:  That  it  Is 
a  domestic  corporation ;  that  the  land  is  a 
portion  of  the  allotment  of  Mary  Jackson,  a 
citizen  of  that  nation ;  that  she  was  a  Creek 
freedman,  and  as  such,  on  the  16th  day  of 
August,  1906,  received  a  patent  therefor, 
from  the  Principal  Chief  of  said  nation ; 
that  on  said  day  she  for  a  valuable  considera- 
tion, by  warranty  deed,  sold  the  same  to 
plaintiff,  who  since  that  time  has  been  In 
possession  as  owner  thereof  in  fee;  that  on 
July  10.  190o,  said  Mary  Jackson,  formerly 
Lewis,  with  her  then  husband,  Webater  Lew- 
is, made,  executed,  and  delivered  to  defendant 
J.  G.  Eldred  an  oil  and  gas  mining  lease, 
covering  said  premises,  and  thereby  under- 
took to  convey  to  him  all  the  oil  and  gas 
rights  under  and  within  said  land,  who. .on 
July  23.  1905,  sold  and  assigned  an  undi- 
vided three-fourths  Interest  in  said  lease  to 
A.  W.  Leonard,  and  filed  as  an  exhibit  a 
copy  thereof,  and  charged  that  the  same 
had  never  been  approved  by  the  Secretary  of 
the  Interior,  and  was  void ;  ttiat  defendants 
are  asserting  an  Interest  In  said  premises  by 


virtue  of  Bald  lease;  which  they  had  caused 
to  be  duly  recorded,  and  are  seeking  to  take 
possession  of  the  premises  for  the  purpose 
of  prospecting  for  oil  and  gas,  which  they 
have  no  right  to  do;  that  the  oil  and  gas 
rights  reserved  to  the  lessor  are  of  great 
value;  that  the  <dalm  of  defendants  consti- 
tute a  cloud  oa  plalntlfTs  title,  and  pray 
that  the  same  be  set  aside  and  the  title 
quieted.  To  this  there  was  a  general  demur- 
rer, which  the  court  overruled;  and,  de- 
fendants electing  to  stand  thereon,  a  decree 
was  entered,  declaring  said  lease  void  be- 
cause not  approve  by  the  Secretary  of  the 
Interior,  and  for  that  reason  a  cloud  upon 
plaintiff's  title,  and  removing  the  same,  and 
plalnttfTs  title  to  said  land  quieted,  to  all  of 
which  defendants  excepted,  and  have  prose- 
cuted their  sppeal  to  the  United  States  Court 
of  Appeals  for  the  Indian  Territory,  and  the 
same  Is  now  before  ub  for  review,  as  bdc- 
cessors  of  that  court.  1^  virtue  of  the  tenna 
of  the  enabling  act 

James  L.  Allen,  for  plaintiffs  In  error. 
Moore  ft  Noble,  N.  A.  GlbsMi  and  George 
3.  Ramsey,  for  defendant  In  error.    A.  L. 

Beatty,  amicus  curlie. 

TURNER,  J.  (after  stating  the  facts  as 
above).  It  is  contended  by  plaintiffs  that 
the  court  erred  in  overruling  their  demurrer, 
for  the  reason  that,  prior  to  the  making  of 
her  lease  to  Eldred,  all  restrictions  upon  the 
alienation  of  the  lands  of  Mary  Jackson,  Im- 
posed by  the  act  of  Congress,  approved 
March  1.  1901  (chapter  675,  i  10.  31  Stat. 
850),  which  reads :  "Lands  allotted  to  dti- 
zens  hereunder,  shall  not  In  any  manner 
whatsoever,  or  at  any  time,  be  Incumbered, 
taken  or  sold  to  secure  or  satisfy  any  debt 
or  obligation  contracted  or  Incurred  prior  to 
the  date  of  the  deed  to  the  allottee  therefor, 
and  such  lands  shall  not  be  alienable  by  the 
allottee,  or  his  heirs,  at  any  time  before  the 
expiration  of  five  years  from  the  ratification 
of  this  agreement,  except  with  the  approval 
of  the  Secretary  of  the  Interior,"  and  Act 
June  30,  1902,  c.  1328,  i  16,  32  Stat.  60S, 
ratified  August  8, 1902,  which  reads :  "Lands 
allotted  to  citizens  shall  not,  in  any  manner 
whatever,  or  at  any  time,  be  incumbered, 
taken  or  sold  to  secure  or'satisfy  any  debt 
or  obligation,  nor  be  alienated  by  the  allotteo 
or  his  heirs,  before  the  expiration  of  five 
y^rs  from  the  date  of  the  approval  of  this 
supplemental  agreement,  except  with  the  ap- 
proval of  the  Secretary  of  the  Interior" — 
were  removed  by  that  part  of  the  act  of  Con- 
gress, approved  April  21,  1904  (33  Stat.  204, 
c.  1402),  which  reads:  "And  all  restrictions 
upon  the  alienation  of  lands  of  all  allottees 
of  either  of  the  Five  Civilized  Tribes  of  In- 
dians wbo  are  not  of  Indian  blood,  except 
minors,  are,  except  as  to  homesteads,  hereby 
removed" — and  for  that  reason  said  lease 
was  valid  and  binding,  and  should  not  have 
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been  remorad  u  a  dond  upon  plalntUB^  tl- 
tie.  d^endant  In  error  It  la  contended 
that,  constntlDg  said  aectlona  with  section  87 
of  the  act  approred  March  1,  1901  (81  Stat 
871,  c  676),  which  reada:  "Creek  dtlsena 
may  rent  their  allotments  when  selected,  for 
a  term  not  exceeding  one  year,  and  after 
receiving  title  thereto,  without  restrictions, 
If  adjoining  allottees  are  not  Injured  there- 
by," etc.;  and  with  section  17  of  the  act 
approved  August  8th.  wbldi  reada:  "Creek 
dtlaens  may  rent  tikelr  allotments  tar  strict- 
ly nonmlneral  purposes,  for  a  term  not  to 
exceed  one  year,  for  gracing  purposes  only, 
and  for  a  period  not  to  exceed  five  years  for 
Agrtenltoral  purposes,  bnt  without  any  stipu- 
lation or  (ligation  to  renew  the  same.  Such 
leases  for  a  period  longer  than  one  year,  for 
grazing  purposes,  and  for  a  i>erlod  longer 
than  dTB  years  for  agricultural  purposes, 
and  leases  for  mineral  purposes  may  also 
be  made  with  the  approval  of  the  Secretary 
of  the  Interior,  and  not  otherwise.  Any 
agreement  or  lease  of  any  kind  or  diaracter 
violative  of  this  paragraph  shall  be  absolute- 
ly void,  and  not  susc^tlble  of  ratification  in 
any  manner,  and  no  rule  of  estoppel  shall 
ever  prevent  the  assertion  of  its  Invalidity," 
etc;  and  the  act  approved  April  21,  1904, 
supra,  removing  restrictions  on  "alienation" 
— ^It  was  not  Intended  to  rranove  restrictions 
on  leating,  and  that,  as  the  lease  sought  to 
be  removed  as  a  doud  upon  its  title  did  not 
have  the  approval  of  the  Secretary  of  the 
Interior,  it  was  void,  and  the  court  did  not 
err  In  setting  It  aside.  Both  sides  agree, 
and  we  think  properly,  that  If  a  lease  is  an 
"alienation"  within  the  Intent  and  meaning 
of  the  latter  act,  then  restrictions  on  the 
right  to  lease  were  thereby  removed,  and  the 
lease  in  controver^^  is  valid,  otherwise  not. 

Is,  tben,  a  lease  an  "alienation"  within  the 
Intent  and  meaning  of  that  act?  As  we  are 
of  the  opinion  that  sections  7  and  37  of  the 
act  of  March  1,  1801,  supra,  were  repealed 
by  sections  16  and  17  of  the  act  ratified  Au- 
gust 8,  1902,  supra,  the  question  narrows 
down  to  a  proper  construction  of  sections 
16  and  17  as  construed  with  that  part  of  the 
act  of  April  21,  1001,  supra.  By  the  first 
clause  of  section  16,  It  will  be  seen,  as  held 
by  this  court  In  Western  Investment  Com- 
pany V.  Klstler  (not  yet  officially  reported) 
97  Pac.  588,  that  Congress  was  dealing  with 
exemptions,  and  fully  covered  the  subject, 
and  in  the  second  clause  passed  to  restric- 
tions on  alienation.  It  Is  apparent  that 
the  term  "lease,"  as  contained  In  said  trea- 
ties. Is  not  Qsed  In  the  sense  of  an  Incum- 
brance, nor  Intended  to  be  comprehended  by 
that  term.  But  the  question  here  for  our 
determination  Is  whether  or  not  a  lease  is 
a  species  of  alienation?  We  think  so,  and 
that  it  was  so  considered  by  Congress.  In 
recognizing  that  the  allottee  might  not  be 
able  to  farm  his  allotment  In  person  with  a 
restriction  against  any  alienation,  he  would 
not  be  allowed  to  do  so^  tlirou^  a  tenant; 


and  according^  it  is  spedally  prorlded  that 
Iw  may  carve  tiiorefrom  a  leasehold  estate 
tbr  a  year,  or  for  Ave  years,  or  with  the  ap- 
proral  of  tlie  Secretary  of  the  Interior  for  a 
longer  term  of  years,  and  as  to  mineral  pur- 
poses, for  any  term,  likewise  with  his  ap- 
proval, and  to  convey  the  same  to  such  tea- 
Ant  or  lessee.  Thus  stood  the  law  at  the 
time  of  the  act  of  Congress  approved  April 
21,  1904,  supra,  providing,  in  effect,  for  the 
removal  of  all  restrictions  upon  the  all«ia- 
tion  of  lands  of  all  allottees  of  the  Five 
Civilized  Tribes  of  Indians,  not  of  Indian 
blood,  etc.  It  is,  we  think,  apparent  tbat 
said  act  was  leveled  at  restrictions  upon 
leasing,  as  well  as  restrictions  upon  sales, 
and  removed  them  both.  If  this  Is  not  the 
proper  constructicm,  and  that  contended  for 
by  defendant  In  error  Is,  then  Congress  was 
guUty,  In  this  Instance,  of  the  use  of  to-ms, 
the  correct  construction  of  which  will  Inevita- 
bly lead  to  a  reductlo  ad  absnrdum.  In  that 
the  greater  does  not  Include  the  lesser;  that 
an  allottee,  as  to  his  surplus,  can  alienate 
it  by  deed  In  fee  simple,  can  give  It  away, 
bnt  cannot  lease  It  for  a  term  of  years.  We 
decline  to  adopt  such  construction.  Not  only 
do  we  think  a  lease  an  alienation  within  the 
Intent  and  meaning  of  that  act,  but  such  it 
Is  in  the  le^al  sense. 

Out  of  an  estate  in  fee  there  is  capable  of 
being  carved  and  alienated  or  conveyed  a 
number  of  estates.  Estates  are  divided  Into 
those  of  freehold  and  those  less  than  tree- 
hold.  It  would  answer  no  good  purpose  to 
enter  into  a  discussion  of  these  lesser  estates, 
which  may  be  carved  out  and  cimveyed  or 
alienated  by  deed.  Suffice  It  to  aay  ttiat 
among  others  are  leasehold  estates,  or  leases 
for  a  year,  a  term  of  years,  or  for  life.  Can 
It  be  doubted  for  a  moment  tiiat  the  carr> 
Ing  out  and  convening  of  any  of  these  lesser 
estates  is  an  alienation,  m  a  parting  with 
a  sale  of  that  particular  estete?  We  think 
not  In  speaking  of  the  modes  of  conv^- 
ance,  2  Cbltty's  Blackstone,  294.  says:  "We 
are  nest,  -but  principally,  to  Inquire  how  a 
man  may  alien  m  conv^.  which  will  lead  us 
to  consider  the  sevenl  modes  (tf  conv^- 
ance.  A  translation  or  transfer  of  propwty 
being  thus  admitted  by  law,  it  became  neces- 
sary that  this  transfer  should  be  properly 
evidenced,  In  order  to  prevent  ^Usstntesi  d- 
ther  about  the  fact  as  to  Aether  there  was 
any  transfer  at  all.  or  concerning  the  persons 
by  whom,  and  to  whom.  It  was  transferred, 
or  with  regard  to  the  subject-matter,  as 
what  the  thing  transferred  consisted  of,  or. 
lastly,  with  relation  to  the  mode  and  qoallty 
of  the  transfer,  as  for  what  period  of  time 
(or  in  other  words,  for  what  estate  and  Id* 
terest)  the  conveyance  was  made"  In  chap- 
ter 20,  entitled  "Alienation  by  Deed,"  p.  310. 
it  says:  "Original  conv^ances  are  the  fol- 
lowing: (1)  Feoffment;  (2)  gift;  (3)  grant: 
(4)  lease;  (5)  exchange;  (6)  partition."  And 
again  on  page  814:  "Uvwy  of  seisin,  by 
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tbe  common  law.  Is  necessatr  to  be  made 
upon  every  grant  of  an  estate  of  freehold  in 
hereditaments  cori>oreal,  whether  of  Inbwlt- 
ance  or  for  life  only.  In  hereditaments  In- 
corporeal It  iB  Impossible  to  be  made;  for 
they  are  not  the  object  of  the  senses,  and  in 
leases  for  years,  or  other  chattel  Intraests, 
It  Is  not  necessary.  In  leases  for  years.  In- 
deed, an  actual  entry  Is  necessary  to  rest 
the  estate  In  the  lessee,  for  the  bare  lease 
glTOs  him  only  a  right  to  enter,  which  is  call- 
ed his  'interest  In  the  term,'  or  'interesse  ter- 
mini,' and  when  he  enters  in  pursuance  of 
that  right,  be  Is  then,  and  not  before.  In 
possession  of  his  term,  and  complete  tenant 
for  years."  And  again,  on  page  817:  "A 
lease  Is  properly  a  conveyance  of  any  lands 
or  tenements  (usually  in  consideration  of 
rent  or  other  annual  recompense)  made  for 
life,  for  years,  or  at  will." 

Hence  we  conclude  that  a  lease  conr^ 
a  leasehold  estate;  Is  an  "alienation  by 
deed";  Is  an  allenatlen  wttbiu  tbe  Intent 
and  meaning  of  the  act  of  April  21,  1904, 
snpra,  upon  which  species  of  alienation  re- 
strictions by  that  act  were  removed;  and 
that  tbe  trial  court  erred  in  overruling  the 
demurrer  to  plaintiff's  complaint,  and  In  set- 
ting aside  the  lease  complained  of,  and  re- 
moving It  as  a  cloud  from  the  title  of  de- 
fendant in  error,  and  for  ttiat  reason,  tbe 
case  Is  reversed  and  randned.  All  tb«  Jvs- 
ticea  concur. 


BAEEB  V.  NBWTON  et  aL 
(Supreme  Court  of  Oklahoma.   Nov.  28,  190S.) 

1.  COUBTS  (§  207*)— SUPBEMB  COUST— POWBB 

TO  IsstnE  Cbbtiobabi. 

Tbe  Supreme  Court,  under  section  2,  art. 
7,  of  the  Constitntion  (Budd's  Ed.  i  17<A.  has 
power  te  Issue  the  common-law  writ  of  cei> 
tiorari. 

[Ed.  Note.— For  other  eaaea,  see  Courts,  Dee. 
Dig.  I  207.«] 

2.  Cbbtiobabi  (|  27*}  —  JmnDionORAL  Bb- 
B0B8  Reviewable. 

At  commoD  law,  certiorari  lies  to  Inferior 
courts  and  tribunals  to  bring  to  a  superior  court 
the  record  for  Investtgatlon  as  to  jurisdictional 
errors  tmly. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  S  40;  Dec.  Dig.  |  27.*] 

3.  CeBTIOBABI  (S  6*)— AnSQUATE  Rbmbdt  bt 
Afpbai,. 

Certiorari  will  not  lie  from  the  Supreme 
Court  to  the  county  court  under  section  2,  art. 
7,  of  the  Confttitotlon  (Bunn's  Ed.  I  170),  where 
there  is  an  adequate  remedy  by  appeal. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
CenL  Dig.  I  6;  Dec.  Dig.  |  5.*] 

(Syllabus  by  tbe  C!ourt.) 

Original  petition  for  certiorari  1^  Cbarles 
Baker  against  E.  R.  Newton  and  D.  W.  Tal- 
bot, County  Judge.   Writ  dismissed. 

This  Is  an  original  action  in  this  court 
Plaintiff,  In  bis  petition,  asks  that  a  writ 


of  certiorari  issue  to  the  dtfendant,  Talbot, 
as  county  Judge  of  Ottawa  county,  directing 
him  to  trannult  to  this  court  tbe  entire  rec- 
ord in  a  certain  cause  filed  In  the  county 
court  of  Ottawa  county  by  K.  R.  Newton, 
plaintiff,  against  Charles  Baker,  defendant, 
and  that  upon  the  coming  in  of  said  record 
the  Judgment  In  said  cause  rendered  be 
quashed,  and  the  defendants  prohibited  from 
enforcing  the  same.  The  writ  of  certiorari 
prayed  for  was  issued  by  this  court  on  the 
16th  day  of  May,  1908,  and  was  directed  to 
be  served  upon  the  defendants.  The  defend- 
ant, Talbot,  on  May  29,  lOOS,  without  fur- 
ther return,  filed  in  this  court,  as  directed  by 
the  writ,  all  the  original  papers  and  files  in 
said  cause  and  a  certified  copy  of  all  the 
docket  and  record  entries  In  the  lower  court 
Plaintiff,  in  bis  itetltlon,  sets  out  copies  of 
the  pleadings,  process,  returns,  subpoenas,  mo- 
tions, and  orders  of  the  court  thereon,  and  a 
certified  copy  of  the  record  In  said  cause, 
which  aK>ear  to  be  substantially  correct  as 
evidenced  by  the  original  papers,  and  the 
certified  copy  of  tbe  record  filed  ber^  by 
defendant,  D.  W.  Talbot,  aa  county  judge  of 
Ottewa  county. 

Plaintiff  alleges  in  bis  petition  that  the 
Judgment  which  be  seeks  to  have  quashed 
was  rendered  by  the  defendant  Talbot,  sit- 
ting as  Justice  of  tbe  peace,  and  not  as  judge 
of  tbe  county  court  and  that  the  defendant, 
Talbot  Issued  an  execution  on  said  judgment 
and  that  said  defendant,  Talbot  fts  county 
Judge,  is  not  vested  with  the  powers  of  a  jus- 
tice of  the  peace  In  clvU  matters,  and  cannot 
proceed  as  sudiy  and  that  all  tbe  proceed- 
ings In  tbe  trial  of  said  cause  were  without 
the  jurisdiction  of  the  court  trying  the  same, 
and  void ;  and  further  alleges,  in  the  alterna- 
tive, that  If  said  cause  was  tried  In  tbe  coun- 
ty court  of  Ottewa  county,  it  was  tried  out  of 
term  time,  and  therefore  void. 

An  examination  of  the  copies  of  the  plead- 
ings, motions,  subpoenas,  and  record  of  tbe 
lower  court,  either  contained  in  plaintiff's  pe- 
tition, or  filed  as  an  exhibit  thereto,  dlscl<»e 
the  following  facts:  That  the  action  was  be- 
gun in  the  court  below  by  K.  R.  Newton's 
filing  his  petition,  the  caption  of  which  Is  as 
follows:  "In  the  County  Court  of  Ottewa 
County,  State  of  Oklahoma.  K.  R.  Newton, 
Plaintiff,  V.  Charles  Baker,  Defendant  Bill 
of  Particulars."  This  pleading  was  indorsed 
aa  follows :  "Bill  of  ParUculars;  FUed  J{/14/0». 
D.  W.  Talbot,  County  Judge."  Thereupou 
a  summons  was  issueid  upon  a  blank  form, 
which  bears  evidence  as  having  laeen  prepar- 
ed to  be  need  in  a  Justice  of  the  peace  court. 
By  the  summons  issued  the  defendant,  Charles 
Baker,  was  commanded  to  appear  before  the 
county  judge  of  said  county  at  bis  office,  on 
the  18th  day  of  March,  1908,  and  tbe  same 
was  signed  by  D.  W.  Talbot  as  county  Judge. 
In  the  various  places  In  said  snmmons,  where 
the  words  "justice  of  the  peace"  an>ear  to 
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have  beoi  printed  therein,  same  were  Btruck 
out,  and  the  words  "coiizit7  judge"  Inserted. 
On  the  return  day  of  the  sninmona,  defendant 
filed  with  Bald  county  Judge  a  motion  to  re- 
quire plaintiff  to  make  his  bill  of  particulars 
more  definite  and  certidn  and  filed  his  an- 
«wer.  In  these  Instances,  as  wfill  as  others, 
In  which  defendant  filed  any  motion  or  plead- 
ing In  the  case,  they  were  styled  "Before  D. 
W.  Talbot,  county  Judge  of  Ottawa  county, 
state  of  Oklahoma.**  A  Jury  panel  was  pre- 
pared by  the  connty  Judge,  and  constable,  as 
Is  erldenced  by  two  separate  pages  of  the 
panel,  filed  with  the  county  Judge;  each  page 
of  the  Jury  panel  appears  to  have  been  made 
npon  blanks  prepared  tor  a  Joatlce  at  the 
peace  court,  but  are  Indorsed  as  follows:  "In 
the  County  Court,  K.  B.  Newton  T.  Charles 
Baker,  filed  3/18/08.  D.  W.  Talbot,  Connty 
Judge."  Several  aubpcenas  were  issued,  all 
of  which  are  issued  in  the  case  as  pending  In 
the  county  court.  The  summtms  for  the  Jury 
appears  also  to  have  been  Issued  upon  a 
blank  prepared  for  use  in  the  Justice  of  the 
peace  court,  but  In  each  Instance,  where  the 
words  "Justice  of  the  peace"  appear,  the  same 
were  struck  out,  and  "D.  W.  Talbot,  County 
Judge,"  Inserted,  and  the  same  Is  Indorsed  as 
being  filed  with  the  county  Judge.  The  ver- 
dict of  the  Jury  Is  Indorsed  as  follows:  "In 
the  Justice  of  the  Peace  Court.  Verdict,  K. 
R,  Newton  v.  Charles  Baker,  filed  8/18/08. 
D.  W.  Talbot,  County  Judge,"  But  the  cap- 
tion to  the  verdict  is:  "State  of  Oklahoma, 
County  of  Ottawa.  Before  D.  W.  Talbot, 
Counly  Judge  of  said  County."  And  a  certi- 
fied copy  of  the  record  sh^ws  the  Judgment 
to  have  been  entered  In  a  case  styled,  "In  the 
County  Court  of  Ottawa  County,  Oklahoma, 
K.  R.  Newton  v.  Charles  Baker." 

A  careful  examination  of  the  copies  of  the 
various  pleadings,  motions,  and  returns  con- 
tained In  plaintiflTs  petition  clearly  shows 
that  the  case  was  tried  In  the  county  court, 
under  the  procedure  controlling  in  courts  of 
the  Justice  of  the  peace,  and  that  It  was  not 
tried  before  D.  W.  Talbot  as  a  Justice  of  the 
peace.  Section  1872  of  Wilson's  Revised  and 
Annotated  Statutes  of  Oklahoma  of  1903  pro- 
vides that  probate  courts  of  the  respective 
counties  of  the  territory  of  Oklahoma  shall 
have  and  exercise  the  ordinary  powers  of 
JurisdlctltHi  of  Justices  of  the  peace,  and 
should,  in  dvil  cases,  have  concurrent  Jarls- 
diction  with  the  district  courts  in  all  civil 
cases,  not  exceeding  $1,000,  exclusive  of  cost, 
and  In  actions  of  r^levln  wherein  the  ap- 
praised value  of  the  property  does  not  exceed 
the  sum  of  |1,000,  and  that  the  provisions  of 
the  chapter  on  civil  procedure  relative  to  Jus- 
tices of  the  peace  and  to  practice  and  pro- 
cedure In  the  district  court  shall  apply  to 
the  procedure  in  all  civil  actions  before  said 
probate  courts.  It  was  repeatedly  held  by 
the  Supreme  Court  at  the  territory  of  Oklaho- 
ma that  In  civil  actions  in  the  probate  courts, 
where  the  amount  Involved  was  within  the 
iurlsdictlon  <tf  courts  of  Justices  of  the  peace» 


the  dvll  procedure  relative  to  Justices  of  the 
peace  amiUed  In  tb»  trial  of  sudi  cases ;  but 
It  was  nevn-  fadd  l^r  tliat  court  that  a  probate 
Judge,  while  tqrlng  such  a  case,  dts  or  must 
■It  as  a  Justice  <a  the  peace ;  but,  on  the  cod' 
trary,  It  was  fa^  In  Chla^  Btdldlng  A 
Manufacturing  Co.  t.  Pewttms,  10  OO.  721, 
63  Pac.  961,  that  the  probate  Judg^  while  try- 
ing such  a  cas^  did  not  act  as  an  ex  officio 
Justice  of  the  peac^  but  was  at  all  times  a 
probate  Judge,  and  ttiat  the  probate  court 
had  the  ordinary  powos  and  Jurisdiction  of 
a  Justice  of  the  peac&  It  appears  from  the 
proceedings  had  in  the  trial  of  the  caae  that 
the  court  acted  npon  the  assnmptlmt  that 
the  county  court,  under  the  Constitution,  Is 
the  successor  ct  fbe  probate  court  of  the  tet^ 
ritory  of  Oklah<Hna,  and  that  the  atatates 
governing  the  procedure  In  civil  cases  In  the 
probate  court  were  extended  In  force  In  the 
state  upon  its  admission,  and  craitrolled  and 
governed  In  etvU  cases  In  the  county  conrt 
and  that  section  1872,  supra,  since  the  amount 
involved  In  the  action  was  less  than 
and  Is  within  the  Jurisdiction  ct  a  Justice  of 
the  peace,  applied,  and  that  the  chapter  on 
dvll  procedure  relative  to  Justices  of  the 
peace  controlled  in  the  trial  and  dlqiosltlon 
of  said  case. 

Plaintiff  further  alleges  that  the  trial  was 
not  had  and  Judgment  rendered  during  any 
term  of  the  county  court  of  Ottawa  county, 
and  for  this  reason  the  Judgment  Is  void,  and 
further  contends  that  the  civil  procedure  in 
courts  of  Justices  of  the  peace  does  not  ap- 
ply and  govern  any  case  in  the  county  conrt 
These  contentions  do  not  go  to  the  Jurlsdlo 
tion  of  the  county  court  of  Ottawa  county, 
either  as  to  the  [>er8on  or  the  subject-matter 
of  the  action,  but  go  to  the  regularity  and  le- 
gality of  the  procedure  of  the  court  In  the 
trial  of  the  case. 

Smith  ft  Cooler  and  W.  H.  Eomegay,  for 
plaintiff. 

HAYES,  J.  (after  stating  the  facts  as 
above).  In  the  conslderatlott  of  this  case,  tlie 
first  questira  that  conftvnts  us  is:  Wbnt  is 
the  office  of  writ  of  certiorari  as  author* 
ized  to  be  I&sued  by  tlils  court  under  section 
2  of  article  7  of  the  Constitution  (Sunn's  Ed. 
i  170)?  Said  section.  In  part,  reads  as  Al- 
lows:  "The  original  Jurisdiction  of  tbe  Su- 
preme Court  shall  eztoid  to  a  general  vapa- 
Intending  control  over  all  Inferior  courti^ 
and  all  commissions  and  boards  created  tbe 
law.  Hie  SuprcDie  Oourt  Shall  have  power 
to  Issue  writs  of  hat>eaa  corpus,  mandamus, 
quo  warranto,  certiorari,  prohiblti<m  and 
such  other  remedial  writs  as  may  be  provid- 
ed by  law,  and  to  hear  and  determine  tbe 
same.  •  •  *"  By  section  4756  of  Wil- 
son's Revised  ft  Annotated  Statutes  of  1903, 
the  writ  of  certiorari  was  abolished,  and  tiie 
same  did  not  exist  as  part  of  the  Jnilsi^ 
deuce  of  the  territory  of  Oklahoma.  No  oth- 
er reference  is  made  to  tbe  writ  In  tbe  Ood> 
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8titTitt<m  than  In  the  wctlon  shore  qooted, 
except  In  section  10,  art  7  (Bnnn*8  Ed.  1 18ffi, 
whei-e  the  power  is  conferred  upon  the  dle- 
trtet  conrtB,  or  an^  Judge  thereof,  to  issne 
such  writ  No  procedtue  Is  prescribed  in  the 
Constitution,  nor  Is  It  proTlded  npon  what 
condition  the  writ  shall  iBsne.  By  the  use  of 
thto  term,  without  any  further  qualifying 
phrase  or  clause  than  abore  quoted,  slnee 
the  law  extended  In  A>rce  In  the  state  con- 
tains no  legislation  Txpoa  the  subject,  except 
said  section  4750;  supra,  which  is  In  conflict 
with  the  Constitution,  and  therefore  no  long- 
er in  force,  it  must  be  taken  that  the  framen 
of  the  CoDstltutl4Hi  and  tbe  people  who 
adopted  It  intended  to  antlunrlce  the  writ  as 
It  ftxists  at  common  law  as  an  aid  to  the  Su- 
preme Court  in  the  exercise  of  Its  gener- 
al superintending  control  over  all  inferior 
courts,  boards,  and  conmiisslons.  The  Consti- 
tutions of  Missouri,  Michigan,  and  Wiscon- 
sin confer  up<ni  the  Supreme  Courts  of  those 
states,  in  language  very  similar  to  that  nsed 
In  our  oHistruction,  quoted  above,  the  power 
to  Issne  write  of  cortiorarl,.  and  the  lai^poage 
of  said  prorlskMis  In  those  Ooostltntions,  <x 
similar  language,  used  In  conferring  like 
povCT  npoo  tbe  district  courts  of  some  of 
those  states,  has  been  frequently  construed 
by  the  highest  courts  of  those  states,  and  has 
been  held  to  snthorlze  the  writ  of  certiorari, 
as  it  exists  at  common  law.  6tate  ex  rel.  t. 
EtohsoD,  136  Mo.  1,  86  S.  W.  288;  State  ex 
rel.  V.  Shelton,  Judge,  154  Mo.  670,  55  S.  W. 
1008,  60  L.  R.  A.  798 ;  Hannibal  &  St  Joseph 
R.  R.  Co.  V.  State  Board  of  Equalization,  64 
Mo.  294 ;  State  ex  rel.  v.  Chittenden,  127  Wis. 
4ft8,  107  N.  W.  600;  State  ex  rel.  v.  Williams, 
123  Wis.  61,  100  N.  W.  1048;  Wardaworth 
V.  Sibley,  88  Wis.  484;  fipecht  t.  Detroit,  20 
Mich.  170;  Tbwnpson  v.  School  District 
Number  Six,  K  Mich.  4SS ;  People  ex  rel.  v. 
Judge  of  St  ClBlT  Circuit  32  Mich.  96.  The 
office  of  the  writ  of  certiorari  at  common 
law  Is  to  bring  up  the  record  from  an  Inferior 
court  M  trttnmal  to  a  superior  court  for  in- 
vestigation as  to  Jurisdictional  arrors  only. 
Harris  v.  Barber,  129  U.  8.  Ses,  9  Sup.  Ct 
814,  82  L  Ed.  687;  Hamlltm  t.  Town  of 
Harwood.  118  Ul.  154 ;  MUIer  et  al.  v.  Tma- 
tees  of  School,  8S  IlL  26,  2  Spelling  on  Ex- 
traordinary Belief,  pp.  1891-1916.  The  conn- 
ty  cowt  of  Ottawa  county  had  Jurisdiction 
ot  tiie  Bubject-mattn  of  the  action  filed  there- 
in, and  If  there  were  any  Irregnlarttles  In  the 
ennunoni  ot  the  service  therectf,  when  plain- 
tiff, who  was  dePtti&nt  In  that  court,  a.p- 
peared,  filed  his  answer,  and  proceeded  to 
trial  without  objection,  that  court  acquired 
Jurisdiction  of  the  parties.  PlalntUfs  con- 
tentions all  go  to  the  alleged  Irregnlaritles 
and  Illegal  procedare  of  the  court  In  the  trial 
of  the  case,  but  tbeae  alleged  errors  cannot 
be  reviewed  In  this  proceeding,  because  plaln- 
tUt  has  a  plain,  speedy,  and  adequate  reme- 
dy lu  appeal. 

Certiorari,  at  common  law.  Is  an  ntraor- 
dlnary  and  severe  remedy,  and  does  'not 


He  w4iere  there  Is  en  adequate  remedy  by 
appeal ;  Alabama  Great  Southern  Ry.  Co.  v. 
Christian,  82  Ala.  807,  1  South.  121 ;  PhlHp 
FarreU  v.  Taylor,  12  Mich.  118;  Clary  v. 
Hoa^and,  IS  Cal.  174 ;  Alexander  Wood  v. 
Myrick,  9  Minn.  149  (Oil.  139);  Ennla  v. 
EnnlB,  110  111.  78;  Miller  v.  Trustees  of 
School,  supra.  And  the  rule  announced  In 
these  opinions  Is  in  harmony  with  the  gener- 
al rule  as  laid  down  in  volume  4,  p.  5,  En- 
cyclopedia of  Pleading  and  Practice.  Undw 
sections  4743  and  4748  of  Wilson's  Revised 
and  Annotated  Statutes  of  1903,  an  appeal  may 
be  taken  from  any  Judgment  or  final  order 
<rf  aie  district  court  to  the  Supreme  Court, 
within  one  year  after  the  rendition  of  any 
sudi  Judgment  or  final  order  complained  of. 
Section  15,  art  7  of  the  Constitution  (sectim 
187.  Bunn's  Ed.),  grants  the  right  of  appeal 
to  the  Supreme  Court  from  Judgments  In  all 
civil  cases  originally  brought  in  the  county 
court  In  the  same  mannw,  and  by  a  like 
proceeding,  as  ai^)eals  are  taken  from  tbf 
district  courts  to  the  Supreme  Court  Plain- 
tlfl  is  thertfore  afflOTded  a  i^aln,  speedy,  and 
adequate  remedy  by  appeal  fnmi  the  Judg- 
ment rendered  in  the  county  court  of  which 
be  oomplalns,  whldi  he  may  exercise  at  any 
time  wittihi  one  year  from  the  rendition 
thereof.  The  period  of  time  within  wlilcb 
he  can  take  his  app«il  has  not  yet  exirired ; 
nor  will  plaintiff  be  defeated  of  this  right 
of  appeal  If  the  Jndgmeait  rendered  in  the 
county  court  la  void  (which  we  do  not  de- 
termine) for  the  reason,  as  contended  by  him, 
that  It  was  not  rendered  In  term  time.  The 
decided  weight  of  anthorlties  Is  that  appeal 
will  He  from  a  void  Judgment.  2  Cyc.  690. 
and  authorities  there  cited.  It  Is  true  that 
courts  of  some  Jurisdictions  have  held  th&t 
a  Judgment  rendered  in  vacation  is  so  want- 
ing In  color  of  Judicial  authority  that  an  ap- 
peal will  not  He  therefrom.  Oampbdl  & 
Martin  v.  Chandler,  37  Tex.  82;  Does  v. 
Warner,  3  Tex.  616;  Btaab  v.  Atlantic  & 
Pacific  By.  Co.,  3  N.  M.  349,  9  Pac.  381; 
Bruml^  V.  State,  20  Ark.  77 ;  Backer  et  al. 
V.  Eble  et  al.,  144  Ind.  287,  43  N.  E.  233l 
But  the  &apnme  Court  of  Kansas,  tram- 
which  state  the  Code  of  GlvU  Procedure  now 
tn  force  In  tbls  state  was  ad<^ted  by  the  ter^ 
ritory  of  Oklahoma,  repeatedly  held,  prior 
to  the  adoption  by  the  territory  of  Oklahoma 
of  said  Code,  that  a  Judgment  rendered  out 
ot  term  time,  though  void.  Is  <«ie  from  which- 
an  ^tpeal  will  lie.  Earls  t.  Earls,  27  Kan.. 
E^;  Brinkman  v.  -Shaffer,  28  Kan.  628  ;: 
Wlnkfleld  T.  Brinkman,  31  Kaa  26,  2  Pac; 
118 ;  AlxAlson,  Topeka  &  fianta  F6  Ry.  Oo*. 
V.  Keller,  81  Kan.  439,  2  Faa  771 ;  Mltcbett 
et  al.  V.  Insley,  38  Kan.  654,  7  Paa  201. 

Plaintiff  alleges  tai  his  petition  that,  after 
the  rendition  of  Judgment  in  the  trial  conriv 
he  gave  notice  of  an  appeal  to  the  district 
court,  hot  was  Informed  by  13ie  defmdant^ 
fTaUwt,  that  no  appeal  wtnild  He  to  ttw  dis- 
trict court  and  that  thereupon  he  gave  no- 
tice of  appeal  to 'the  Stqirone  Ooort^  adOi 
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wae  informed  by  the  defendant,  Talbot,  that 
the  amount  Involved  was  leas  than  $100,  and 
DO  appefti  to  the  Supreme  Court  would  be  al- 
lowesd.  It  lias  not  been  made  to  appear  to 
us  how,  in  any  manner,  this  action  of  the 
county  Judge  could  have  the  ^ect  to  pre- 
vent plaintiff  from  appealing  from  said  fmOe- 
meat  Plaintiff  is  not  required  by  the  stat- 
ute to  give  notice  to  the  county  court  of  an 
appeal  from  its  judgment  wbere  such  ap- 
peal is  desired,  nor  ia  it  necessary  to  have 
such  appeal  allowed  by  tlie  court  To  perfect 
his  appeal  plaintiff  Is  required  to  prepare 
his  record  as  provided  by  the  statute  and 
file  it  with  his  petition  to  laUs  court  within 
one  year  from  the  rendition  of  the  Judgment 
in  the  trial  court  and  that  time  has  not  yet 
spired. 

After  a  careful  consideration  of  all  the 
matters  set  forth  in  plaintiff's  petition,  sup- 
plemented by  tlie  original  papers  and  record 
of  the  case  In  the  county  court  filed  herein 
by  defendant,  Talbot,  and  after  a  careful  re- 
view of  the  authorities,  we  are  of  the  opinion 
that  the  writ  In  this  case  was  lmprop«Iy  is- 
sued, and  slrould  be  dismissed  of  the  courfa 
own  motion,  and  It  is  so  ordered. 

WILLIAMS,  C  3„  and  DUNN,  TUBNBR, 
and  KANB,  JJ.,  concur. 


In  re  BOLIN*B  ESTATE  et  aL 
TOLBBBT  V.  BOLIN  et  sL 
(Supreme  Court  of  Oklahoma.   Dec  21,  1906.) 

OUAsniAN  AND  Waed  ({  35*)— FoNDS  or  EIs- 

TATB— Rights  of  Guabdian. 

A  general  guardian  of  the  estate  of  a  minor 
ia  entitled  to  the  exclusive  possession,  together 
with  the  care  and  management,  of  the  estate  of 
such  minor  committed  to  his  trust,  which  can- 
not be  limited  by  order  o{  court  as  to  its  cus- 
tody, and  where,  on  annual  settlement,  the  court 
found  the  amount  due  said  minor  and  ordered 
the  same  paid  by  said  guardian  to  the  clerk  -of 
the  court,  that  part  of  said  order  to  make  sudi 
payment  is  void. 

[Ed.  Note.— For  other  cases,  see  Qoardlan 
and  Ward,  Dec.  Dig.  S  35.*] 

(Syllabus  by  the  Court) 

Error  to  the  United  States  Court  for  the 
Southern  District  of  the  Indian  Territory; 
J.  T.  Dlckerson,  Judge. 

In  the  matter  of  the  estate  of  Moi^an 
BoUn  and  others.  Fnmi  an  order  disallow- 
ing certain  claims  of  S.  R.  Tolbert,  guard- 
ian, he  brings  error.  Modified  and  cause  re- 
manded. 

On  October  80,  1905,  S.  R.  Tolbert,  as 
guardian  of  Morgan  Btj/Un,  James  E.  Bolln, 
and  Joseph  Bolln,  mtuors,  plaintiff  In  error, 
filed  In  the  United  States  Court  for  the  In- 
dian Territory,  Southern  District,  sitting  In 
probate  at  Ada,  bis  annual  settlement  On 
HarcU  20,  1906.  said  guardian  filed  a  snp- 
plomttital  settlement  uecestitated,  "by  inad- 


vertence and  orerslgbt  In  falUx^  to  show  In 
said  report  the  amount  of  money  he  bad  re- 
ceived for  said  estates  in  the  years  1904  and 
1906,  as  per  Inventory  filed  showing  the 
amount  collected  for  each  of  said  minors." 
On  March  22,  1906,  the  derk  in  pntote  filed 
his  r^ort  passing  on  these  settlements  tec- 
ommending  the  disallowance  of  tUe  credit 
claimed  by  the  guardian  in  his  separate  ac- 
count with  Morgan  Bolln  of  tiie  Item  of  $75 
as  paid  George  Colbert  for  100  acres  of  land 
for  said  minor  to  file  on,  flKS  claimed  by 
him  as  fee  for  filing  thereon,  $75  claimed  by 
blm  In  "a  gCTeral  way  fw  looking  after 
the  minor's  estate,"  for  want  of  law  JusttCy- 
lug  sach  charges;  that  lie  l>e  allowed  for 
expenditures  as  Itemised  in  said  settisnent. 
and  stated  that  this  guardian  reports  amount 
collected  for  this  ward  to  be  9318.33;  that 
the  Item  of  $80  claimed  as  a  credit  in  his 
separate  account  with  James  B.  Bolln  as  paid 
Chill  Nelson  for  land  to  file  said  minor  on 
and  tlie  Item  of  $125  claimed  by  said  guard- 
ian as  a  fee  for  filing  on  said  land,  and  the 
Item  of  $75  charged  by  blm  In  a  "general 
way"  be  disallowed,  and  that  his  expenses 
as  itemized  be  paid,  and  stated  that  said 
guardian  reports  the  amount  collected  for 
this  ward  to  bo  $278.33;  that  the  Item  of 
$65  claimed  as  a  credit  by  said  guardian  in 
his  separate  account  with  Joseph  Bolln  as 
amount  paid  to  Felix  Bemls  for  homestead 
right  on  160  acres  for  bis  said  ward  to  file 
on,  and  the  item  of  $75  claimed  by  said 
guardian  as  a  fee  for  filing  on  said  land,  and 
the  fee  of  $25  charged  by  said  guardian  In 
"a  general  way"  be  disallowed,  but  that  all 
Items  charged  as  expenses  be  allowed,  and 
stated  that  said  guardian  reports  amount  col- 
lected for  this  ward  to  be  $255.33.  that  he 
has  collected  Id  all  for  these  minors  $861.99, 
and  that  he  should  be  allowed  as  compensa- 
tion $86  to  be  charged  pro  rata  to  said 
minors. 

On  June  22,  1906,  said  guardian  filed  in 
court  another  supplemental  settlement  where- 
in be  expostulates  elaborately  against  the 
report  of  the  "clerk  of  probate"  In  thus  dis- 
allowing him  in  all  $770,  and  prayed  the 
court  to  hear  proof  In  support  of  said  items, 
none  of  which  were  backed  by  vonclier  or 
otlKrwlse.  On  Jane  9,  1906.  said  gturdlan 
filed  another  annual  settlement,  In  which  he 
says  he  "will  now  submit  the  amount  of  mon- 
ey received  and  expended  by  him  dnrlog  the 
current  year  past,"  which  be  undertakes  to  do, 
and  which  shows  a  balance  due  Joseph  Bo- 
nn on  this  settlement  of  $117.20  and  James 
E.  Bolln  of  $115.43,  and  prays  to  be  allowed 
"generally  for  his  services,"  from  the  estate 
of  Morgan  Bolln  $40,  from  the  estate  of 
James  E.  Bolln  $30,  and  from  the  estate  of 
Joseph  Bolln  $20.  On  October  9.  1906,  the 
"clerk  in  probata'  filed  his  report  mi  all  of 
said  settlements,  and  of  the  $376.67  for  wbidi 
said  guardian  asked  credit  against  the  estate 
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of  Morgan  BoIIn  he  reoMnmaidecl  $275  thera- 
of  be  disallowed,  and,  after  girlni;  him  credit 
for  certain  expenditures  and  compwisatlon 
fonnd  blm  to  be  due  aald  minor  $258.73.  Of 
the  $399.04  for  which  said  guardian  aiked 
credit  ag&lnat  the  estate  of  James  B.  BoUn, 
he  recommended  $280  be  dlaallowed,  and, 
after  giving  blm  credit  for  certain  expen- 
ditures and  compensation,  fonnd  him  to  be 
due  said  minor  $229.91.  Of  the  $200.04 
claimed  by  said  gnardlan  as  a  credit  against 
the  estate  of  Joseph  BoIIn,  he  recommended 
$166  be  disallowed,  and,  after  giving  him 
credit  for  certain  expenditures  and  compen- 
sation, fonnd  him  to  be  dne  aald  minor  $277.* 
49,  and  recommended  that  said  guardian  be 
required  to  pay  the  same  to  the  court  by  a 
day  certain,  and  that  he  present  to  said 
court  his  resignation  aa  gnardlan. 

The  cause  coming  on  to  be  heard,  the 
court  made  the  following  order: 

"And  now  on  this  16th  day  of  October,  A.  D. 
1906,  came  on  to  be  considered  the  first  and 
second  annual  settlements  and  the  .various 
supplementalB  of  the  guardian  herein,  and  It 
appearing  from  aald  reports  that  the  said 
guardian  baa  received  the  sum  of  $401.83  be- 
longing to  the  estate  of  Morgan  BoUn,  and  has 
disbursed  the  amount  of  $283.40  on  account  of 
expenses  of  aaid  estate,  which  disbursement 
and  expenses  are  hereby  allowed,  and  It  ap- 
pearing that  said  guardian  has  received  the 
sum  of  $452.16  belonging  to  the  estate  of 
James  B.  Bolln,  and  that  be  has  expended 
the  8um  of  $122.25  on  account  of  said  es- 
tate, which  expenditures  are  hereby  allow- 
ed, and  It  further  appearing  that  said  guar- 
dian has  received  the  snm  of  $405.66,  be- 
longing to  the  estate  of  Joseph  Bolln,  and 
that  he  has  expanded  the  sum  of  $128.17  on 
account  of  said  estate,  yvbich  snm  of  $131.17 
Is  hereby  allowed,  and  the  court,  being  well 
and  sufficiently  advised  In  the  premises,  doth 
order  that  said  gnardlan  be  charged  upon 
this  settlement,  and  be  Is  hereby  directed  to 
pay  to  the  clerk  of  this  court  within  15  days 
from  this  date  the  following  sums  to  wit: 

To  the  credit  of  Morgan  Bolin  $2.''»S  43 

••  "  "  James  E.  Btdin....  220  91 
-    -      **    "  Joseph  Bolln    277  40 

$765  83 

From  which  said  order  said  guardian  pros- 
ecuted bis  appeal  to  the  Court  of  Appeals  for 
the  Indian  Territory,  and  the  aame  Is  now 
before  us  for  review  as  Bucceaaor  to  that 
court. 

Clinton  A.  OalbralQi  and  Thomaa  D.  Mc- 
Keown,  fer  plaintiff  in  error.  J.  F.  McKeel» 
for  defendants  in  error.  • 

TURNER,  J.  (after  stating  the  facts  aa 
above).  The  first  error  assigned  is  that 
the  court  was  without  Jurisdiction  to  enter 
tliBt  part  of  the  order  requiring  plaintiff  In 
error  to  pay  $760.8ft  to  the  clerk  of  the  court, 
and  for  that  reaxw  the  same  is  void.  In 


this  we  concur.  We  are  of  the  opinion  that 
that  part  of  the  order  infringed  upon  the 
rights  of  the  guardian  to  an  extent  beyond 
the  powers  of  the  court  to  make,  end  to  that 
extent  Is  void.  The  jurisdiction  of  the  courts 
of  probate  Is  not  Inherent  0  Ene.  PI.  &  Fr. 

053.  Buch  courts  are  purely  creatures  of 
statute,  with  certain  limited  statutory  powers 
which  mnst  be  strictly  construed.  Whenever 
they  exceed  the  bounds  of  tlieir  statutory 
power,  their  acts  to  that  extent  are  void. 

In  Myrick  v.  Ja<^  88  Ark.  425,  the  court, 
speaking  of  the  powers  of  theae  courts,  said: 
"When  they  proceed  to  do  a  thing  which,, 
by  proper  proceedings  and  upon  a  proper 
case  made,  they  are  authorized  to  do.  it  will 
be  presumed  they  have  acted  correctly;  or 
If  the  proceedings  have  been  Irr^ular  or  the 
conditions  of  Jurisdiction  not  strictly  ful- 
filled, it  is  error  to  be  corrected  on  appeal  or 
certiorari.  But  If  they  undertake  to  make 
an  order  not  authorized  under  any  drcum- 
stances,  although  th^  may  have  juriadlction 
over  the  same  property  for  other  purposes,  It 
Is  void."  Mansf.  Dig.  |  3485  (Ind.  T.  Ann.  St 
1809,  i  2381)  provided:  "The  guardian  of  the 
person,  whether  natural  or  l^al,  shall  be  en- 
titled to  the  chaii;e,  custody  and  control  of 
the  person  of  his  ward,  and  the  care  of  his 
education,  support  and  malntmance.  The 
curator  shall  have  the  care  and  management 
of  the  estate  of  the  minor,  subject  to  the 
superintending  control  of  the  court ;  and  the 
guardian  of  the  person  and  estate  of  the 
minor  shall  have  all  the  powers  end  per- 
form all  the  duties  both  of  a  gnardlan  of  the 
person  and  curator."  Under  this  statute,  as 
well  as  at  common  law,  said  gnardlan  was 
entitled  to  the  exclusive  possesion,  tt^tber 
with  tiie  care  and  management  of  the  estates 
of  the  minora  committed  to  his  chai^ 
Woemer*B  Am.  Law  of  Ouardlanshlp,  H  BB, 

54,  B6,  61  and  62;  Lee  r.  Lee,  65  Ala.  60a 
As  lie  la  not  only  cbargefible  with  the  safe- 
keeping of  this  money,  but  with  Ita  Jadldous 
investment  (Uansf.  Dig.  |  8512  [Ind.  T.  Ann. 
St  1899,  I  24081),  It  is  clear  that  the  effect 
of  this  order,  if  canted  oat,  woifld  be  to 
place  it  beyond  his  power  to  do  either,  and 
thus  unwarrantably  Interfere  with  tlie  ftlth- 
ful  discharge  of  his  duties.  Besides,  having 
given  twnd  therefor,  he  was  answerable 
thereon  for  ita  ultimate  forthcoming,  and  Is. 
for  that  reascm,  if  n<»ie  other,  in  eontempla- 
tlm  of  law,  its  lawful  custodian.  That  be 
cannot  be  deprived  of  Its  custody  by  order  of 
court  baa  been  expressly  held  In  determining 
the  rights  of  a  gnardlan  under  the  Code  of 
Civil  Procedure  of  California,  {  ITCS,  pro- 
viding: **That  every  guardian  appolnlsd  ahall 
have  the  custody  and  care  of  tlie  minor  and 
the  care  and  management  ot  his  estate. 
•   «  • 

De  Greayer  v.  Superior  Court,  117  Gal.  640, 
49  Pac.  983.  59  Am.  St  Rep.  220,  was  cer- 
tiorari to  review  an  order  of  the  Superior 
Court  of  San  Francisco.  Petitioner,  as  guard- 
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ian.  by  will  of  tbe  -fatlier'  of  the  ward  and 
appointment  of  tbe  court  In  bia  petition  atat- 
in  .effect:  -  Tbat  the  estate  of  the  father 
waa  In  course  of  administration  In  said 
court;  that  said  conrt  had  ordered  distribu- 
tion of  a  large  sum  of  money  to  said  ward, 
which  at  tbe  time  of  tbe  order  was  on  de- 
posit by  petitioner  as  executor  of  the  will  of 
the  father  in  a  certain  trust  company;  tbat 
be  was  required  to  give  additional  bond  as 
guardian,  and  an  order  was  made  transfer- 
ring Bald  money  to  his  account,  as  such,  on 
the  books  of  said  company,  whereupon  the 
court  of  Its  own  motion,  and  nothing  more, 
further  ordered  that  said  moneys  "be  held  by 
Bald  California  Safe  Deposit  &  Trust  Com- 
pany subject  to  tbe  order  of  this  (superior) 
court,  and  be  paid  out  only  as  authorized  by 
this  cOnrt"  It  was  there,  as  here,  contend- 
ed that  ^hls  Iftst  order  was  beyond  tbe  power 
of  the  court  to  make  and  was  void.  In  this 
contention  the  court  concurred  and  annulled 
the  order,  and,  referring  to  the  statute  Quot- 
ed, supra.  In  passing,  said:  "And  tbe  pow- 
ers there  given  and  tbe  duties  Imposed  are 
such  as  In  their  essential  nature  are  wholly 
at  variance  with  tbe  existence  of  the  right 
In  tbe  court  to  take  the  custody  and  manage- 
ment of  the  estate  out  of  tbe  hands  of  tbe 
guardian  Into  Its  own.  Under  these  provl- 
bIods,  as  It  was  at  tbe  common  law,  It  Is  the 
guardian,  aud  not  the  court,  who  is  made  re- 
sponsible for  the  proper  admlnlstratitHi  of 
the  trust.  He  It  is  to  whose  custody  the 
prt^rty  of  tbe  ward  is  intrusted,  and  to 
whom  the  law  and  the  ward  alike  look  for 
its  safe  return.  In  the  performance  of  bis 
duties  he  Is,  It  Is  true.  In  certain  respects 
under  the  control  and  supervision  of  the 
court  appointing  him;  bnt  this  right  of  su- 
pervision does  not,  under  our  Code,  nor  did 
It  at  tbe  common  law,  carry  the  power  to 
interfere  In  arty  such  manner  with  tbe  cus- 
tody and  general  management  of  the  proper- 
ity  of  the  ward,  except,  of  course,  for  conduct 
authorizing  suspension  or  removal."  Under 
the  common  law  a  general  guardian  was, 
equally  with  an  administrator  or  execntor, 
entitled  to  the  care  and  management  of  the 
estate  committed  to  bis  charge.  In  Re  Welch, 
110  Cel.  605.  42  Fac.  1089,  the  court  said: 
"I  know  of  DO  law  which  authorizes  a  pro- 
bate Judge  to  direct  an  administrator  where 
and  how  he  shall  keep  the  assets  of  an  es- 
tate, and  surely  there  ought  to  be  no  sucb 
law.  The  administrator  Is  liable  for  their 
safety  on  bis  bond.  If  the  court  could  law- 
fully take  diarge  of  them,  it  would  deprive 
Interested  parties  of  this  security.  If  goods 
are  lost.  It  may  be  a  question  whether  tbey 
have  been  properly  cared  for.  If  they  have 
been  placed  where  the  Judge  has  directed, 
and  then  lost,  he  will  have  prejudiced  tbe 
case  before  the  trial.  Administrators  cannot 
be  deprived  of  the  actual  custody  of  the  as- 
sets of  tbe  estate  by  such  an  order." 

We  are  further  constrained  to  believe  that 
the  power  to  make  that  part  of  the  order 


complained  bf  was  never  Wtended  to  he  con- 
ferred on  said  court  for  the  reason  that  tbe 
statutes  nowhere  clothe  said  court  with  pow- 
er to  enforce  such  an  order.  Tbe  only  grant 
of  power  to  said  court  to  make  an  order  up- 
on the  guardian  to  deliver  to  any  one  tbe 
property  In  his  hands  belonging  tjo  his  ward 
Is  contained  in  Mansf.  Dig.  S  3534  (Ind.  T. 
Ann  St  1898,  |  243(9.  which  provides:  "Tbe 
court  of  probate  staall  have  power  to  order 
any  property,  real  or  personal,  that  may^me 
to  tbe  possession  of  a  guardian  as  such,  and 
shall  be  In  bis  possession  at  the  determina- 
tion of  his  guardianship,  to  be  delivered  to 
the  person  who  was  his  ward,  his  execntor 
or  administrator,  and  enforce  tbe  same  by 
attachment."  As  it  Is  not  contended  tbat  the 
order  complained  of  was  made  on  final  set- 
tlement, or  that  tbe  fniardianship  was  ter- 
minated or  In  any  manner  sought  to  l>e,  we 
are  wholly  at  a  loss  to  know  upon  what  pn^ 
vision  of  the  statute  tbe  order  was  based. 

There  is  another  equally  cogent  reason 
why  this  part  of  the  order  is  void  and 
should  be  quashed.  It  was  made  wlthoat 
notice  to  this  guardian.  Mansf.  Dig.  |  5201 
(Ind.  T.  Ann.  St  1899,  «  8400),  provides: 
"All  judgments,  orders,  sentences  and  decrees 
made,  rendered  or  pronounced  by  any  of  the 
courts  of  this  state  against  any  one  with- 
out notice,  actual  or  constmctiTe,  and  all 
proceedings  had  nnder  such  judgments,  or- 
ders, sentmces  or  decrees,  shall  be  absolute- 
ly null  and  void."  While  it  Is  true  that  he 
was  chargeable  with  notice  of  this  proceed- 
ing so  far  as  It  pertained  to  tbe  confirmation 
of  bis  various  reports  (9  Enc.  Pi.  &  Pr.  957, 
and  cases  cited),  this  guardian  was  not 
chargeable  with  notice  that  in  the  same  pro- 
ceeding, it  not  being  a  final  settlement,  the 
court  would  order  him  to  pay  over  the  mon- 
ey In  his  hands. 

Egner,  Guardian,  v.  McGuIre,  Adm'r,  7 
Ark.  110,  was  certiorari  in  the  probate  court 
of  Independence  county.  In  that  case  a 
minor  had  died  leaving  hta  estate  In  tbe 
hands  bf  a  guardian.  Letters  of  administra- 
tion were  granted  and  on  motion  of  the  ad- 
ministrator the  probate  court  made  an  order 
tbat  tbe  guardian  deliver  to  him  all  the 
property  In  hlB  hands  belonging  to  tbe  estate 
of  his  deceased  ward.  On  certiorari  tbe  or- 
der waa  quashed  for  the  reason,  first,  there 
was  no  notice  to  tbe  guardian,  and,  second  It 
was  made  before  the  guardian  was  requir- 
ed to  make  final  settlement  of  his  guardian- 
ship. Rlgbtor  V.  Gray,  23  Ark.  228,  was 
certiorari  to  the  Supreme  Court  to  quash  an 
order  of  the  probate  court  of  Phillips  county. 
The  facts  were  that  William  B.  Rlgbtor, 
guardian  of  tbe  infant  heirs  of  Henry  Ter- 
by,  deceased,  presented  his  settlement  ac- 
count to  that  court  cialmliig  a  balance  due 
him  from  his  wards  of  $0^40,  whl(±  ac> 
count  was  finally  approved.  Subsequently, 
on  motion  of  Rlghtor,  said  court  made  an 
order  requiring  Payton  B.  Gray,  his  succes- 
sor as  guardian,  to  pay  him  aald  balance 
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The'  Saprame  Oonrt  In  paMing  utd:  "But 
It  appearing  that  the  order  of  Janaary  26, 
1800,  requiring  Gray,  the  successor  of  Rlght- 
or,  to  pay  over  to  him  the  balance  found  due 
blm,  was  made  without  any  notice  to  Gray, 
and  without  his  voluntary  appearance  In  the 
probate  court,  the  circuit  court  must  be  In- 
structed to  quash  that  order  for  irregulari- 
ty, and  remand  the  cause  to  the  probate 
court  for  further  ivoceedlngir* — ^whtch  was 
accordingly  done. 

It  Is  further  contended  that  the  court  "err- 
ed in  passing  said  order  and  judgment  with- 
out allowing  or  denying  plalntlfiTs  claim  for 
services  rendered."  We  presume  the  "claim" 
referred  to  was  that  filed  by  the  guardian 
June  22.  1806,  expostulating  against  the  dis- 
allowance, by  the  "clerk  of  probate,"  in  all 
$770  alleged  to  have  been  paid  to  cer- 
tain parties  in  purchasing  lands  for  his 
wards  to  file  on  and  for  fees  due  himself 
for  filing  thereon  and  for  fees  in  a  "gen- 
eral way"  for  looking  after  the  minor's  es- 
tate." With  reference  to  this  claim  we  think 
it  snfflclent  to  say  that  the  record  not  only 
falls  to  disclose  prima  facie  proof  thereof 
(Merrltt  v.  Wallace,  76  Ark.  217.  88  S.  W. 
876),  but,  on  the  other  liand  discloses  the 
affidavit  of  Chill  Nelson  taken  by  the  "clerk 
of  probate"  before  whom  the  bona  fides  of 
this  claim  was  under  Investigation,  which 
discloses  that  be  never  sold  to  said  guardian 
the  possessory  right  to  the  land  set  forth  In 
said  "claim,"  and  that  the  alleged  payment 
of  $80  therefor  by  said  guardian  was  never 
made  In  whole  or  in  part,  and  a  like  affidavit 
by  George  Colbert  to  the  effect  that,  while 
he  did  convey  the  possessory  right  of  certain 
laud  to  said  guardian  for  said  heirs,  said 
guardian  never  paid  anything  for.  It.  The 
record  also  contains  other  evidence  not  nec- 
essary to  mention,  which  to  our  minds  was 
Buffldent  to  Justify  the  conrt,  in  effect,  in 
disallowing  these  claims  and  proceeding  un- 
der the  statute  to  allow  this  guardian  such 
compensation  for  his  services  as  to  the  court 
seemed  Just  and  reasonable,  pursuant  to 
Mansf.  Dig.  3536  (Ind.  T.  Ann.  St.  1899,  I 
2432).  Althoogh  the  order  does  not  on  its 
face  show  that  any  compensation  was  allow- 
ed, yet  the  record  discloses  that  by  said  or- 
der the  court,  in  effect,  confirmed  the  report 
of  the  "clerk  of  probate"  filed  October  9, 
1906,  in  which  was  recommended  as  allow- 
ance for  compensation,  $45.68  out  of  the  es- 
tate of  Morgan  Bolln,  a  like  amount  out  of 
the  estate  of  James  E.  Bolln,  and  $43.55  ont 
of  the  estate  of  Joseph  Bolln.  With  the  ex- 
ercise of  this  discretion  we  see  no  reason  to 
Interfere. 

We  are  therefore  of  the  opinion  that  the 
court  erred  only  in  making  that  part  of  the 
order  complained  of  directing  "the  goardl* 
an  to  pay  to  the  clerk  of  the  court  the  sum 
of  $756.63."  and  that  all  of  satd  order  should 
■tand  except  said  part  which  is  directed  to 


be  set  aside,  and  the  cause  remanded  for  fur- 
ther proceedings  In  accordance  with  this 
oplniML   All  the  Justices  c(mcnr. 


STRANGE  et  al.  r.  CBISMON. 
<Supreme  Conrt  of  Oklahoma.   Dec  21,  1808.) 

1.  Appeal  asd  Ebbob  ({  886*)— Disuissai.— 
Detect  of  Pabties. 

Every  necessary  par^  to  an  appeal  must 
either  make  a  general  appearance  within  the 
year  following  tne  rendition  of  the  Judgment  or 
the  entering  of  the  final  order  appealed  from, 
or  summons  must  issue  within  such  time  and 
service  thereof  be  had  m>oa  the  defendant  in  er- 
ror, and  when  not  so  done,  the  api>eal  will  be 
dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  t  1870;  Dec.  Dig.  {  83S,*] 

2.  Appeal  and  Ebbob  (§  336*). 

A  petition  in  error  by  two  of  three  defend- 
ants, against  whom  Judgment  was  entered  joint- 
ly for  the  recovery  of  a  specified  sum,  to  which 
the  other  defendant  Is  neither  made  a  party 
plaintllt  nor  defendant  In  error,  most  be  dis- 
missed for  want  of  necessary  parties. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.'  f  1870;  Dec.  Dig.  |  886.*] 

(Syllabus  by  the  Conrt.) 

Error  from  District  Court,  Pawnee  Coun- 
ty ;  B.  T.  Halner,  Judge. 

Action  by  John  Crlsmon  against  Edward 
Strange  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Dismissed. 

On  the  5th  day  of  February,  A.  D.  1904, 
the  defendant  In  error,  John  CrlsmoQ,  as 
plalntlfT.  commenced  this  action  in  the  dis- 
trict court  of  Pawnep  county,  Okl.  T.,  against 
the  plaintiffs  in  error.  Edward  Strange  and 
his  wife.  Gertrude  Strange,  and  S.  E.  Hor- 
ton  and  others,  as  defendants,  by  petition, 
alleging  that  on  the  14th  day  of  October,  A. 
D.  1902,  the  defendants  Edward  Strange  and 
Gertrude  Strange  made,  executed,  and  de- 
livered to  S.  E.  Horton  their  certain  promis- 
sory note  of  that  date,  by  the  terms  of  which 
they  agreed  and  promised  to  pay  to  the  said 
B.  E.  Horton  or  order  the  sum  of  $1,000  on 
the  14th  day  of  October.  A.  D.  1908,  with  in- 
terest thereon  at  the  rate  of  12  per  cent  per 
annum  from  date  until  paid;  that  no  part 
of  same  had  been  paid,  and  that  there  was 
then  due  and  owing  thereon  the  sum  of 
$1,166.66.  principal  and  interest,  and  an  ad- 
ditional sum  of  $110  as  attorney's  fees,  pro- 
vided In  said  note  to  be  paid  by  said  defend- 
ants in  the  event  that  the  same  should  be 
glY&a  to  an  attorney  for  collection ;  that  said 
attorney's  fee  therein  provided  is  reasonable. 
Just,  and  fair  for  the  collection  of  said  note, 
and  that  there  was  then  due  and  owing  on 
said  note.  Including  interest  and  attorney's 
fees  as  aforesaid,  the  sum  of  $1,266.66.  It 
Is  further  alleged  that  prior  to  the  maturity 
of  said  note.  In  the  ordinary  course  of  busi- 
ness, the  said  S.  E.  Horton  sold,  delivered, 
and  indorsed  the  same  to  the  plaintiff,  who 
ever  since  then  had  been,  and  still  Is,  tbe 
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owner  thereof.  Said  note  was  dated  at  Paw- 
nee, Okl.  T.,  October  14,  1902,  and  payable 
on  October  14,  1903,  after  date,  without 
grace,  to  the  order  of  the  said  S.  B.  Horton, 
In  the  sum  of  $1,000,  for  valae  recelred,  In 
Pawnee,  Okl.  T.,  to  bear  Interest  at  the  rate 
of  12  per  cent  per  annum  from  date  nntll 
paid;  the  Interest,  if  not  paid  when  dne,  to 
become  a  part  of  the  principal,  and  to  bear 
the  same  rate  of  Interest,  and  If  not  paid 
when  dne,  and  the  same  ahoald  be  glvw  to 
an  attorn^  for  collection.  It  is  agreed  that 
10  per  cent,  of  the  principal,  and  flO  addi- 
tional to  said  10  per  cent,  shonid  be  paid  as 
attorney's  fees.  Plaintiff  further  alleged 
that  at  the  time  of  the  making  of  said  note 
by  the  said  defendante  they  were  seised  with 
an  Indefeasible  estate  of  Inheritance  in  and 
to  lot  No.  15,  In  block  No.  SS,  in  the  town  of 
Pawnee,  in  Pawnee  county,  Okl.  T.,  according 
to  the  official  plat  of  said  town,  and  whilst  so 
seised  they  made,  execated,  and  deUvered  to 
the  said  S.  E.  Horton,  to  secure  the  payment 
of  said  note,  their  certain  mortgage  on  said 
real  estate,  conTeylng  all  Of  said  tract  of 
land,  with  covenants  and  warranty,  to  the 
said  S.  E.  Horton;  that  said  mortgage  was 
duly  filed  for  record  on  the  15th  day  of  Oc- 
tober, 1902,  in  the  office  of  the  recorder  of 
deeds,  and  recorded  in  book  6  of  the  record 
of  mortgages  at  page  418 ;  that  said  note  was 
indorsed  by  tbe  said  S.  E.  Horton  and  de- 
livered to  the  plaintiff,  by  which  plaintiff  is 
entitled  to  all  the  benefits  and  rights  under 
said  mortgage,  and  that  no  part  of  said  note 
has  been  paid,  end  by  reason  of  the  breach 
of  the  conditions  of  said  mortgage  plaintiff  is 
entitled  to  a  foreclosure  thereof,  by  the  terms 
of  which  appraisement  Is  expressly  waived; 
that  the  other  defendants  herein,  Harve 
Adams,  J.  B.  Friedman,  and  Minnie  Fried- 
man, and  the  partnership  estate  of  Strange 
&  Adams,  composed  of  Edward  Strange  and 
Harve  Adams,  have,  or  claim  to  have,  some 
right,  title,  or  Interest  or  equity  in  and  to 
said  tract  of  land  or  lot  adverse  to  plaintiff's 
claim  by  virtue  of  said  mortgage.  Plaintiff 
alleges  that  all  of  said  right  title,  and  Inter- 
est if  any  they  have,  Is  inferior  and  subject 
to  said  mortgage  and  all  of  its  conditions. 

Plaintiff  then  prays  for  a  Judgment  against 
the  said  Edward  Strange,  Gertrude  M. 
Strange,  and  S.  E.  Horton  for  the  said  sum 
of  $1,266.66.  with  interest  thereon  from  that 
date  at  the  rate  of  12  per  cent  per  annum, 
and  that  said  mortgage  be  foreclosed  as  to 
all  of  the  defendants  therein  named,  and 
that  they  each  and  all  be  forever  barred  and 
foreclosed  from  all  right  title,  and  Interest 
to  said  lot  or  tract  of  land  and  every  part 
thereof,  and  that  all  of  their  said  Interests 
be  adjudged  to  be  subsecinent  to  said  mort- 
gage Hen,  and  that  said  property  be  sold  ac- 
cording to  law  without  appraisement,  to 
satisfy  said  mortgage  and  debt  and  that 
the  proceeds  of  such  sale  be  applied  to  tbe 
satisfaction  thereof.  Said  mortgage  was  ac- 
knowledged by  the  Mid  Bdward  Strange  and 


Gertrude  M.  Strange,  as  provided  by  law. 
Afterwards,  on  the  24th  day  of  Febmary,  A, 
D.  1904,  the  defendants  Edward  Strange  and 
Oertmde  Strange  filed  their  sqjMirate  answer 
to  plaintiff's  petition,  wherein  th^  denied 
each  and  every  allegation  contained  therein, 
except  as  otherwise  fli>eciflcally  admitted. 
Further  pleading,  they  alleged  that  about 
1902  tbe  defendant  Bdward  Strange  and  bis 
codefendant  S.  E.  Horton  entered  into  a 
partnership  for  the  purpose  of  conducting  a 
meat  market  basin  ess  in  said  town.  That 
each  put  In  as  capital  stock  In  said  partner- 
ship the  sum  of  $1,000.  and  the  same  was 
conducted  under  the  firm  name  and  style  of 
Ddward  Strange,  the  said  Horton  being  a 
silent  partner  In  the  business,  l^at  on  the 
14th  day  of  October.  1902,  the  said  partner- 
ship being  in  need  of  funds  for  the  puriK>se 
of  Increasing  the  capital  Bto<^  thereof,  tbe 
said  Bdward  Strange  and  Gartrude  U. 
Strange  executed  and  delivered  to  their  co- 
defendant  S.  E.  HortOD,  the  note  and  mort- 
gage referred  to  in  plaintiff's  petition,  and 
tbe  said  Horton.  as  a  part  of  tbe  conaldera- 
tlon  of  said  transaction,  placed  in  said  busi- 
ness the  $1,000  r^resented  by  said  note  and 
mortgage,  and  for  tbe  purpose  of  securing 
further  credit  to  'said  partnership  deposited 
said  note  and  mortgage  In  the  Pawnee  Coun- 
ty Bank,  and  borrowed  thereon,  for  the  use 
and  benefit  of  said  partnership,  the  sum  of 
$600,  which  was  thereafter  increased  to 
$1,000.  That  said  business  continued  until 
the  14th  day  of  February,  1908,  when  the 
said  defradant  Edward  Strange  sold  his  In- 
terest ther^  to  said  S.  E.  HortMi ;  the  said 
Horton  taking  the  assets  of  said  partnership 
at  the  Invoice  price  of  $2,294.25,  no  part  of 
which  has  ever  been  paid  to  said  Strange. 
A  memorandum  of  said  agreement  between 
said  Bdward  Strange  and  S.  B.  Horton,  dat- 
ed on  the  14th  day  of  February,  19(@,  is  aa 
follows:  "Tb»  said  Bd  Strange  and  8.  E. 
Horton  are  now  eqnal  partners  In  owner- 
ship of  the  Palace  Meat  Market,  each  owning 
one-half  of  Its  assets,  and  each  liable  for 
one-half  of  its  debts.  The  said  Ed  Strange 
has  this  day  sold  to  tbe  said  S.  E.  Horton 
bis  Interest  In  said  bwlness  at  Invoice  price. 
They  agree  to  this  and  make  settlement  on 
this  basis  according  to  Invoice  price  wfalcfa 
has  been  taken.  In  this  case  the  book  ac- 
counts are  to  remain  the  Joint  property  of 
the  two,  each  owning  one-half  of  the  same 
as  they  collect  them.  The  said  S.  E.  Horton 
has  this  day  placed  in  the  hands  of  tbe  First 
Natl  Bank  of  Pawnee,  the  sum  of  $600.00  as 
guaranty  that  be  will  carry  out  this  agree- 
ment In  good  faith."  That  the  book  accounts 
mentioned  in  said  m«norandam  have  since 
that  date  been  collected,  and  tbe  proceeds 
thereof  divided  equally  between  die  said  Bd- 
ward Strange  and  S.  D.  HorbHi.  That  tbe  In- 
debtedness of  the  said  partnership  at  the  time 
of  the  purchase  by  said  plaintiff  of  the  note 
and  mortgage  moitlmied  In  said  petitioa  bad 
been  paid.   That  at  the  time  plaintiff  pm- 
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chased  tbe  note  and  mortgl^  sued  on,  the 
said  S.  B.  Horton  was  Indebted  to  the  de- 
fendants upon  the  settlement  of  their  part- 
nership accoant,  orer  and  above  the  amount 
represented  In  said  note  and  mortgage  and 
for  which  reason  the  defendants  were  not 
then  Indebted  to  said  S.  B.  Horton  In  any 
amount  wiiatsoever.  That  the  exact  amount 
is  unknown  to  the  defaidontB,  and  cannot  be 
determined  without  an  accounting  between 
the  said  S.  B.  Borton  and  the  defendant  Ed- 
ward Strange.  That  by  the  said  offset  the 
said  note  has  been  paid  hi  fnlL 

The  defendants  then  prayed  that  the  plain- 
tiff take  naught  by  reason  of  the  action  on 
said  note,  and  that  an  accounting  be  ordered 
between  these  defendants  and  their  cod^end- 
ant  S.  E.  Horton,  and  up<m  aald  accounting 
being  taken,  that  the  said  note  and  mort- 
gage mentlcHied  In  said  petition  be  by  order 
of  court  canceled,  and  the  title  to  said  real 
estate  or  lot  be  quieted  In  favor  of  the  said 
defiendanta,  who  are  Ha  legal  owners  and  In 
the  peaceable  possession  thereof,  and  for  such 
other  and  further  relief  as  may  be  equitable 
and  Just  On  the  17th  day  of  M^,  A.  D. 
180&,  the  plaintiff,  by  leave  of  court,  filed  his 
reply  to  said  answer,  wherein  he  admitted 
that  the  defendants  a.  B.  Horton  and  Edward 
Strange  were  partners,  as  alleged,  and  that 
said  Horton  executed  the  memorandum 
agreement  as  alleged.  Plaintiff  farther  al- 
lied that  at  the  time  of  the  execution  of 
said  memorandum  agreement,  and  tte  pur- 
chase of  said  Interest  of  said  Edward  Strange 
In  said  partnership  business,  the  said  part- 
nership was  largely  Indebted  to  plaintiff  In 
an  amount  and  to  an  extent  to  the  plaintiff 
unknown;  that  so  much  of  said  Indebtedness 
as  Is  known,  and  which  plaintiff  has  been 
able  to  learn.  Is  set  out  In  detail  in  said 
reply,  except  that  plaintiff  further  alleges 
that  the  partnership  was  farther  indebted  In 
the  sum  of  9400,  with  accrued  interest,  which 
sum  was  induded  in  a  certain  promissory 
note  made  by  said  Edward  Strange,  S.  E. 
Hortm,  and  W.  C.  Horton.  payable  to  the 
Pawnee  County  Bank;  that  the  said  sum  of 
S400  was  tmrrowed  for  the  use  and  benefit  of 
said  partnership,  and  that  the  same  was  still 
due  and  unpaid  at  the  time  of  the  purchase 
by  the  said  S.  B.  Horton  of  the  said  Edward 
Strange's  Interest  In  said  partnership  busi- 
ness; that  afterwards,  the  said  S.  B.  Horton 
being  solvent,  and  the  said  Edward  Strange 
bding  wholly  Insolvent,  the  said  Horton  paid 
all  of  the  Indebtedness  of  said  partnenAlp, 
and  the  said  Strange  has  never  reimbursed 
the  said  Horton  ttierefor,  and  is  cffioaequmUy 
indebted  to  the  said  Horton  for  one-half  the 
amomit  thereof,  which  should  Justly  and 
equitably  be  applied  on  the  aforesaid  pur- 
diase  price  of  the  Interest  of  said  Strange  In 
said  business. 

Plaintiff,  further  replying,  alleged  that  the 
principal  sum  of  f600  was  borrowed  for  the 
sole  use  and  benefit  of  said  Bdward  Strange, 
and  that  the  said  Sl  B.  Horbm  and  W.  0. 


H'orton  were  sureties  thoeon;  that  tlie  said 
S.  R  Horton,  on  the  1st  day  of  February, 
1904,  paid  ott  and  discharged  the  said  note 
entirely,  and  all  of  the  said  debt  of  said  Ed- 
ward Strange  thereon  in  the  amount  of  $600, 
with  accmed  Interest,  and  the  said  Edward 
Strange  baa  never  relmbnrsed  the  said  S.  E. 
Horton  therefor,  and  has  ever  since  been  In- 
debted to  the  said  S.  E.  Horton  for  the 
amonnt  of  $600  by  reason  of  the  payment  of 
said  note.  Plaintiff  further  alleges  that  In 
equity  the  said  sum  should  be  set  off  against 
any  liability  of  the  said  S.  E.  Borton  to  the 
said  Edward  Strain  Farther  replying,  plain- 
tiff all^;ed  that,  at  the  time  of  the  sale  of  the 
interest  of  said  Strange  to  said  S.  E.  Horton 
In  said  business,  the  said  Strange  was  in- 
debted to  the  said  S.  E.  Horton  in  the  sum  of 
$100  for  money  loaned  to  said  Strange  by 
said  S.  B.  Hortfm  prior  to  that  date,  which 
said  loan  was  a  personal  one,  not  connected 
with  said  business,  and  that  no  part  of  said 
loan  has  ever  been  paid  by  the  said  Strange 
to  the  said  S.  B.  Horton,  and  the  same  is 
Justly  a  set-off  on  the  aforesaid  claim  of  said 
Strange,  as  set  up  In  his  acuswer,  and  plain- 
tiff asks  that  it  be  so  set  off.  Plaintiff  there- 
upon prayed  that  all  of  the  aforesaid  sums 
and  Items  which  the  said  S.  E.  Horton  has 
paid  for  the  benefit  of  the  partnership,  since 
its  dissolution,  out  of  her  own  funds,  to- 
gether with  all  the  Items  of  Indebtedness 
wherein  she  was  security  for  said  Edward 
Strange  upon  his  personal  liabilities,  together 
with  all  liabilities  owing  by  said  firm  to  the 
said  S.  E.  Horton,  be  set  off  against  any  lia- 
bility owing  from  the  said  3.  E.  Horton  to 
said  Edward  Stttange  by  reason  of  said  mem- 
orandum of  contract  set  ont  in  defendante' 
answer. 

Afterwards,  on  the  Ist  day  of  November, 
A,  D.  1905,  said  cause  coming  on  regularly 
for  hearing,  by  agreement  of  all  parties 
thereto  E^ed  Hunt  was  duly  appointed  ref- 
eree, and  such  referee  having  duly  guallfled 
by  teklng  the  oath  prescribed  by  law,  on  the 
14th  day  of  November,  A.  D.  19(KS,  made  his 
findings  of  fact  and  conclusions  of  law,  as 
follows: 

*'l88nes  of  Fact 

*'Flrat  That  the  referee  finds  that  the  alls- 
gatlms  of  plaintUTs  petition  are  true;  that 
the  defendante  Edward  Strange  and  Oer^ 
trude  M.  Strange  fOr  a  valuable  considera- 
tion executed  and  delivered  to  the  said  A  B. 
Bffctaa  the  twomisstny  note  and  mortgage  set 
out  in  plalntllTB  petition,  and  that  thereaft- 
er, and  before  the  maturity  of  the  said  not^ 
the  said  S.  B.  Horton  duly  sold,  assigned.  In- 
dorsed, and  delivered  said  note  to  said  plain- 
tiff for  a  Talnable  otmsldention,  and  at  the 
same  time  transferred  and  delivered  to  the 
said  plaintiff  the  said  mor^ag^  and  ttiat  the 
said  plaintiff  is  the  owner  and  holder  there- 
of—to which  d^endants  except 

"Second.  That  said  note  has  not  been  jnld, 
nor  any  part  tlmeof,  and  that  there  is  due 
from  said  defmdante  Edward  Strange  and 
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Counsel  for  plalntUf  In  error  contends  that 
there  Is  no  eTldence  In  the  record  to  support 
the  verdict,  and  cites  Johnson  et  al.  t.  West 
et  al.,  41  Ark.  686,  with  which  be  contends 
the  case  at  bar  Is  identical.  In  the  Johnson 
Case,  supra,  Mr.  Jastlce  Smith,  who  wrote 
the  opinion  of  the  court,  says :  "But  a  forci- 
ble entry  and  detainer  la  a  tort,  pure  and 
simple.  Force  Is  the  gist  of  the  action.  It 
la  a  remedy  designed  to  protect  the  actual 
possession,  whether  rightful  or  wrongful.  It 
must  accordingly  be  shown  that  the  defend- 
ant did  enter  without  the  consent  of  the 
person  having  the  possession  In  fact  of  the 
premises,  and  that  such  original  entry  or 
subsequent  holding  of  possession  was  with 
force  and  strong  hand.  Constructive  posses- 
sion or  evidence  that  the  plaintiff  is  entitled 
to  possession  Is  not  sufficient  And  implied 
force,  as  when  the  defendant  enters  peace- 
ably though  unlawfully,  Is  not  sufficient. 
•  •  •  Furthermore,  the  plaintiff  cannot 
maintain  this  action  upon  a  scrambling  pos- 
session, as  we  decided  in  Anderson  v.  BitUs, 
40  Ark.  192." 

The  evidenoe  in  the  case  at  bar  discloses 
that  the  land  Involved  in  this  case  consisted 
of  about  SO  acres,  arranged  In  three  legal 
subdivisions  of  10  acres  each,  extending  aide 
by  side  lengthways,  cut  In  its  longest  dlm^- 
Blons  by  the  plaintlflb*  fence  so  that  nearly 
one-half  was  inside  plaintlfCs'  indosure  and 
the  remainder  outside.  Ttey  had  cultivated 
the  land  inside  the  fence  for  a  good  many 
years,  and  the  remainder  of  the  land  they 
had  used  tot  the  same  length  of  time  to 
obtain  timber  for  flnwood  and  fence  poste, 
Intending  to  cultivate  the  same  as  soon  as 
the  Rearing  theiy  were  maUng  was  comiaet- 
ed.  Hie  testimony  farther  shows  that  for 
years  they  had  claimed  a  rli^t  of  possession 
to  all  the  land  In  controversy,  and  bad  been 
recognized  their  neighbors  as  the  ownors 
of  the  land  outsida  the  fence  as  well  as  the 
land  Inside.  Wb«i  citizens  of  the  Cherokee 
Nation  were  permitted  1^  the  gOTOmment  to 
allot  the  lands  held  1^  them  so  as  to  include 
their  lsq>roveniait^  tber  were  required  to 
allot  according  to  legal  sabdlvlsiona,  extend- 
ing their  farm  holdings  or  cutting  them  off, 
as  the  case  ml^t  b%  to  conform  to  the 
nearest  adjacent  section  lines.  When  the 
land  in  the  Cherokee  strip  was  sorv^ed  In 
1^1  snhdlvialons  It  was  found  that  the  land 
Involved  here  lay  between  plaintiff's  fence 
and  the  section  line  near  it,  and  that  It  was 
necessary  to  Include  this  land  with  part  of 
the  land  inside  the  foice  properly  to  shape 
up  the  allotment  The  testimony  further 
shows  that  the  salt  was  brought  by  William 
A.  Scott  and  his  wife,  Georgia  Scott,  and 
their  adopted  daughter,  JniUet  Smith.  That 
the  Scotts  had  for  about  46  years  owned  the 
land  included  in  part  of  the  tract  sued  for, 
and  that  they  were  holding  It  for  part  of 
an  allotment  for  their  foster  daughter,  JuII- 


let  Smith.  Before  the  case  was  reached  for 
trial  Mr.  Scott  died,  and  the  suit  then  pro- 
ceeded In  the  Interest  of  Julllet  Smith. 
TIckery,  the  plaintiff  In  error,  went  npm 
the  land  outside  the  fence  without  the  con- 
sent ot  the  defendants  In  error,  for  the  pnr^ 
pose  of  making  It  part  of  his  allotment,  and 
refused  to  vacate  upon  demand  by  them; 
there  Is  no  evidence  that  he  used  any  actual 
force  In  making  his  entry.  Applying  the 
construction  of  the  Supreme  Court  of  Ar- 
kansas to  the  foregoing  facts,  even  If  the 
evidence  tends  to  show  such  possession  in 
the  plaintiffs  as  would  entitle  them  to  main- 
tain an  actUin  of  forcible  entry  and  detainer, 
yet  on  the  question  of  force  the  proof  Is 
fatally  defective.  Tbe  case  at  bar  falls 
squarely  within  the  rule  laid  down  In  John- 
son et  al.  V.  West  et  aL,  supra.  The  follow- 
ing excerpt  from  tbe  opinion  of  Mr.  Justice 
Smith  seems  to  be  exactly  In  point :  "There 
was  no  evidence  of  force  used  by  the  defend- 
ants l>eyond  that  which  is  requisite  to  con- 
stitute an  ordinary  trespass.  They  entered 
upon  unindosed  lands,  not  occupied  at  the 
time  by  any  person.  It  was  done  quietly 
and  not  tumultuously.  No  weapons,  threats, 
or  intimidation  were  resorted  to.  And  the 
subsequent  taking  possession  of  a  vacant 
house  was  tmacc<Hnpanied  'by  such  words 
and  actions  as  have  a  natural  tendency  to 
excite  fear  or  apprehension  of  danger.*  Nor 
does  the  refusal  of  the  defendants  to  get 
out  of  the  house,  unless  put  out  by  law, 
make  them  gnllty  of  a  forcible  detainer." 
As  this  case  arose  while  tbe  statutes  of  Ar- 
kansas governing  forcible  entry  and  detail^ 
were  In  force  in  the  Indian  Territory,  we 
are  constrained  to  follow  the  construction 
pnt  upon  such  statute  by  tbe  highest  court 
of  that  state. 

The  judgment  of  tbe  court  below  Is  revers- 
ed. All  the  Justioes  concur. 


CITY  OF  SHAWNEE  v.  FARRELIi. 
<Sapreme  Court  of  Oklahoma.   Nov.  23,  190S.) 
JoDOBs  (I  26*)— Judge  Pro  Tkhpou— Pow- 

EBS. 

After  he  has  ceased  to  tit  as  a  court,  a 
jndge  pro  tempore  has  no  power  to  extend  the 
time  for  making  and  serving  a  case-made  In  an 
action  tried  before  him ;  each  an  extension  can 
only  be  granted  the  regular  district  judge, 
who  is  in  fact  in  possession  of  the  office. 

[Ed.  Note. — For  other  canes,  see  Judges,  Cent 
Dig.  i  103 :  Dec  Dig.  S  25.*] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Pottawatomie 
County;  J.  H.  Wabl,  Special  Judge. 

Action  by  James  T.  Farrell  against  the 
Clt7  of  Shawnee.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Dismissed. 

F.  H.  Belly  and  P.  O.  Oassldy.  for  plain- 
tiff in  error.  B.  B.  Blaken^,  for  defendant 

In  error. 
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court?  In  the  case  of  Ontcalt  t.  GoUler,  8 
OU.  476^  B8  Pa&  642,  the  rule  Ig  laid  down 
by  Mr.  Chief  Jnattce  Bnrfbrd  that  all  pax^ 
ties  who  are  parties  to  the  proceedings  In 
the  trial  court,  and  whose  Interest  will  be 
adversely  affected  by  a  reversal  of  the  judg^ 
ment,  must  be  brought  Into  the  appellate  pro- 
ceeding. And,  further,  that  If  the  Interests 
of  those  who  are  brought  Into  the  appellate 
proceedings  as  parties  will  be  Injurlonsly  af- 
fected by  a  reversal  or  modification  of  the 
Judgment  complained  of,  without  a  reopening 
of  the  case  as  to  other  parties  as  to  whose 
Interests  the  Judgment  has  become  final  by 
the  failure  to  appeal,  the  appeal  will  be  dis- 
missed. 

In  the  case  of  County  Commissioners  v. 
Harvey  et  al.,  5  Okl.  471,  49  Pac.  1007,  Mr. 
Justice  Blerer,  speaking  for  the  court,  said: 
"From  these  numerous  authorities  It  would 
appear  that  the  proposition  as  to  what  par- 
ties must  be  brought  before  the  Supreme 
Court  In  order  to  warrant  a  review  of  the 
questions  sought  to  be  presented  on  appeal 
has  been  fully  adjudicated  and  the  rule  clear- 
ly fixed.  And  the  rule  appears  to  be  that  alt 
persons  who  were  parties  to  the  proceeding 
In  the  trial  cour^  and  whose  Interests  will 
be  affected  a  reversal  of  the  Judgment, 
must  be  brought  .Into  the  appellate  proceed- 
ing. And  also,  where  the  Interests  of  those 
who  are  brongbt  as  parties  Into  the  appe- 
late proceeding  will  be  injuriously  affected 
a  reversal  or  modification  ot  the  Judgment 
complained  of  as  to  each  parties,  without  a 
reopening  of  tbe  case  as  to  other  parties  as 
to  whose  interests  the  Judgment  has  becmne 
final  by  failure  to  appeal,  so  llkewlae  the  pro- 
ceeding will  be  dismissed."  In  the  case  of 
Great  Western  Mfg.  Go.  v.  Richardson,  S7 
Kan.  661,  47  Pac.  587,  the  court  said:  "The 
rule  is  Well  settled,  and  has  often  been  en- 
forced by  this  court,  that  all  persons  against 
whom  a  Joint  Judgment  bas  been  rraidered 
must  be  made  parties  to  a  proceeding  to  re- 
verse such  Judgment,  and  a  failure  to  Join 
.  any  of  them,  either  as  plaintiffs  or  defend- 
ants, Is  ground  for  the  dismissal  of  the  case." 
A  long  line  of  reported  cases  might  be  dted 
to  support  this  proposition,  but  we  shall 
refer  to  only  the  following:  McPherson  v. 
Storch,  49  Kan.  SIS.  80  Pac  480;  Loan  Oo. 
T.  Lumber  Go.,  5S  Kan.  677,  87  Pac.  132; 
Norton  v.  Wood,  65  Kan.  659,  40  Pac.  911; 
Investment  Co.  v.  National  Bank,  66  Kan. 
49,  42  Pac.  321 ;  Bain  v.  Conn.  H.  Life  Ins. 
€o.,  S  Kan.  Aj^.  846, 40  Pac.  817 ;  Bonebrake 
V.  ^tna  Life  Ens.  Co.,  8  Kan.  App.  708,  41 
Pac.  67.  In  the  case  of  Jones  Stationary  & 
Paper  Co.  v.  Hentig,  81  San.  322,  1  Pac.  633, 
Mr.  Justice  Vallentine,  speaking  for  the 
court,  said:  "In  no  case  should  a  Judgment 
be  Interfered  with  by  the  Supreme  Court, 
where  one  of  the  parties  to  the  Judgment  is 
not  a  part7  In  the  Supreme  Gonrt"  See,  al- 


so, Wedd  T.  Gates  et  al.,  IB  Okl.  602,  82  Pac. 
808. 

In  OkiB  case  tti«  petition  in  error  will  be 
dismissed.  All  the  Justices  concur. 


VICKERT  V.  SCOTT  et  al. 

(Sapreme  Court  of  Oklahoma.    Nov.  23,  1908.) 

FOBCIBLE  EnTBT  AND  DBrAinBB  (8  4*)— IM- 
plied fobce  —  suffioibhct  to  maintain 

Action. 

Under  the  laws  of  Arkansas  in  force  Id  the 
Indian  Territory  before  statehood,  implied  force, 
as  when  the  defendant  enteis  the  DremiHes 
peaceably  though  unlawfully,  is  not  sufficieat  to 
support  an  action  for  forcible  entry  and  de- 
tainer. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent.  Dig.  |  6;  Dec.  Dig. 
S  4.*] 

(SylUbuB  by  the  Court) 

Error  to  the  United  States  Court  for  tbe 
Western  District  of  the  Indian  Territory; 
William  B.  Lawmice,  Judge. 

Action  by  William  A.  Scott  and  othrn 
against  John  Ylckery.  Judgmoit  for  plaln- 
tiCTs,  and  defendant  brings  error.  Reversed. 

Raymond,  Maxey  &  Runyan,  for  plaintiff 
In  error.  John  R.  Thomas  and  Grant  Fore- 
man, for  defendants  In  error. 

KANE,  J.  The  defendants  In  error,  plain* 
tiffs  below,  filed  their  complahit  In  forcible 
entry  and  detainer  against  the  plaintiff  in 
error,  defendant  below,  wherein  they  alleg- 
ed. In  substance,  that  they  were  the  owners 
and  entitled  to  the  possession  of  certain 
lands  situated  In  the  Cherokee  Nation,  and 
that  said  lands  were  occupied  by  them  for 
a  home  and  as  a  prospective  allotment.  That 
while  the  lands  In  question  were  In  their 
possession  the  defendant,  without  lawful 
right,  and  without  consent  of  the  plalntlflb, 
unlawfully  and  forcibly  entered  upon  a  por- 
tion of  said  lands  and  held  forcible  posses- 
sion of  same,  depriving  plaintiffs  of  the  use 
thereof.  Defendant  filed  his  answer,  In 
which  he  denied  taking  forcible  possession 
of  the  land  while  the  plaintlfifs  were  In  pos- 
session thereof,  and  denied  that  they  were 
ever  the  lawful  owners  and  In  possession  of 
the  same.  Further  answerli^,  he  alleged 
that  he  and  his  wife  and  child  were  citizens 
of  the  Cherokee  Nation,  and  entitled  to  the 
lands  as  an  allotment ;  that  on  the  date  al- 
leged In  said  complaint  he  entered  upon  said 
lands  and  took  possession  thereof;  that  at 
tliiit  time  they  were  unoccupied  and  covered 
with  timber,  and  were  part  of  the  public 
domain  of  the  Cherokee  Nation,  and  he  en- 
tered the  same  with  the  intention  of  filing 
thereon  as  an  allotment  Upon  the  Issues 
thus  Joined  tbe  cause  was  submitted  to  a 
Jury,  which  returned  a  verdict  In  favor  of 
the  plaintiffs,  and.  Judgment  being  rendered 
thereon  by  the  court  below,  the  cause  Is  now 
In  this  court  for  a  review  thereof. 
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Goonsel  for  plaintiff  In  error  contends  that 
there  la  no  evidence  In  the  record  to  support 
the  verdict,  and  cites  Johnson  et  al.  v.  West 
et  al.,  41  Ark.  S86,  with  which  he  contends 
the  case  at  bar  Is  Identical.  In  the  Johnson 
Case,  supra,  Mr.  Justice  Smith,  who  wrote 
the  opinion  of  the  court,  says :  "But  a  forci- 
ble entry  and  detainer  Is  a  tort,  pure  and 
simple.  Force  Is  the  gist  of  the  action.  It 
Is  a  remedy  designed  to  protect  the  actual 
possession,  whether  rightful  or  wrongful.  It 
must  accordingly  be  shown  that  the  defend- 
ant did  enter  without  the  consent  of  the 
person  having  the  possession  in  fact  of  the 
premises,,  and  that  anch  original  entry  or 
Bubseqn^t  holding  of  possession  was  with 
force  and  strong  hand.  ConstmctlTe  posses- 
sUm  or  evidence  that  the  plaintiff  is  entitled 
to  possession  Is  not  sufficient  And  Implied 
force,  as  when  the  defendant  enters  peace- 
ably though  unlawfully,  is  not  sufficient. 
*  *  *  Furthermore,  the  plaintiff  cannot 
maintain  this  action  upon  a  scrambling  pos- 
session, as  we  decided  In  Anderson  t.  Mills, 
40  Ark.  192." 

Tbe  evidence  In  the  case  at  bar  discloses 
that  the  land  Involved  in  this  case  consisted 
of  about  SO  acres,  arranged  in  three  legal 
subdivisions  of  10  acres  each,  extendliq;  side 
by  side  lengthways,  cnt  in  its  longest  dimen- 
sions by  the  plalntlflb'  fence  so  that  nearly 
one-half  waa  inside  plaintiffs*  Indosiire  and 
the  remainder  ootslde.  Th^  had  cnltirated 
tbe  land  inside  the  fence  ft>r  a  good  many 
years,  and  like  remainder  of  the  land  they 
had  used  tor  tbe  same  length  of  time  to 
obtain  timber  tot  firewood  and  fence  posts. 
Intending  to  coltiyate  tbe  same  as  soon  as 
the  cl«irlng  th^  w«re  making  was  complet- 
ed. The  testimony  further  shows  that  for 
years  they  bad  <dalmed  a  right  of  possession 
to  all  the  land  in  controversy,  and  had  been 
recognized  their  nM^^bors  as  the  owners 
of  ttM  land  outside  the  fence  as  well  as  the 
land  inside^  When  citizens  of  the  Cherokee 
Nation  were  permitted  by  the  govemmoit  to 
allot  the  lands  hdi  by  them  so  aa  to  include 
their  improvements,  th^  were  required  to 
allot  according  to  legal  snbdivisions,  extend- 
ing tbelr  farm  holdings  or  cutting  them  off, 
as  tbe  case  might  b^  to  conform  to  tbe 
nearest  adjacent  section  lines.  When  the 
land  in  tbe  Cherokee  atrip  waa  surveyed  In 
legal  subdivisions  it  was  found  that  the  land 
Involved  here  lay  between  plaintiff's  faice 
and  the  section  line  near  it,  and  that  it  was 
necessary  to  include  this  land  with  part  of 
the  land  Indde  the  fence  properly  to  shape 
up  the  allotment  The  testimony  further 
shows  that  the  salt  was  brought  by  William 
A.  Scott  and  his  wife,  Georgia  Scott,  and 
their  adopted  daughter,  JulUet  Smith.  That 
the  Scotts  had  for  about  45  years  owned  the 
land  included  In  part  of  the  tract  sued  for, 
and  that  they  were  holding  It  for  part  of 
an  allotment  for  their  foster  daughter,  Jull- 


let  SmltlL  Before  tbe  case  was  reached  for 
trial  Mr.  Scott  died,  and  tbe  salt  then  pro- 
ceeded In  the  interest  of  Juillet  Smith, 
yickery,  the  plaintiff  in  error,  went  upon 
the  land  outside  the  fence  without  the  con- 
sent of  the  defendants  In  error,  for  the  pur^ 
pose  of  making  It  part  othla  allotment,  and 
refused  to  vacate  upon  demand  by  them ; 
there  Is  no  evidence  that  he  used  any  actual 
force  in  making  his  entry.  Applying  the 
construction  of  the  Supreme  Court  of  Ar- 
kansas to  the  forcing  facts,  even  If  the 
evidence  tends  to  show  such  possession  In 
tbe  plaintiffs  as  would  entitle  them  to  main- 
tain an  action  of  forcible  entry  and  detainer, 
yet  on  tbe  question  of  force  the  proof  is 
fatally  defectlva  The  case  at  bar  falls 
squarely  within  the  rule  laid  dowu  in  John- 
son et  at  T.  West  et  aL,  supra.  The  follow- 
ing excerpt  from  the  opinion  of  Mr.  Justice 
Smith  seems  to  be  ^actly  in  point :  *Tliere 
was  no  evidence  of  force  used  1^  the  defteid- 
ants  beyond  that  which  is  requisite  to  con- 
stitute an  ordinary  trespasa.  They  entered 
upon  unlndosed  lands,  not  occupied  at  the 
time  by  any  person,  it  was  done  quietly 
and  not  tnmultnonaly.  No  weapons,  threats, 
or  intimidation  wrae  resorted  to.  And  the 
subsequent  taking  possession  of  a  vacant 
house  was  nnaccominnied  *by  tocb  words 
and  actions  as  have  a  natural  tendoicy  to 
excite  fear  or  apprehension  of  OMOger.'  Nor 
does  tbe  refusal  of  the  defendants  to  get 
out  of  tbe  bouse,  unless  put  out  by  law. 
make  them  gollty  of  a  forcible  detainer." 
As  this  case  arose  while  the  statutes  of  Ar^ 
kansas  governing  forcible  entry  and  detainer 
were  In  force  in  the  Indian  Territory,  we 
are  constrained  to  foltow  tbe  constroctlon 
put  upon  such  statute  by  the  highest  court 
of  that  atete. 

The  Judgment  of  tbe  court  below  Is  revers- 
ed. All  tiie  Justices  c<»cnr. 


Cmr  OF  SHAWNEE  V.  FARRELU 
<Supnme  Court  of  Oklahoma.   Nov.  23,  1908.) 
JuDOBS  (f  25*)-^unoi  Pbo  TniPOBn— Pow- 

EB8. 

After  be  has  ceased  to  sit  as  a  coart.  a 
judge  pro  tempore  has  no  power  to  extend  the 
time  for  making  and  serving  a  case-made  In  an 
action  tried  before  him ;  such  an  extension  can 
only  be  granted  by  the  r^nlar  district  judge, 
wbo  is  in  fact  In  possession  of  tbe  office. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent. 
Dig.  S  103:  Dec  Dig.  {  25.*} 

(SyllaboB  by  the  CourtJ 

Error  from  District  Court,  Pottawatomie 
County;  J.  H.  Wabl,  Special  Judge. 

Action  by  James  T.  Farrell  against  the 
City  of  Shawnee.  Judgment  for  plaintiff, 
and  defendant  brings  enor.  Dismissed. 

F.  H.  Belly  and  P.  O.  Gassldy,  for  plain- 
tiff in  error.  B.  B.  Blakeney,  for  defoidant 

In  error. 
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EANB,  X  The  motion  to  Btilke  the  case- 
made  from  the  flies  and  dismiss  the  appeal 
In  the  abore-entitled  cause  must  be  sustain- 
ed. The  cause  was  tried  In  the  district  court  of 
Pottawatomie  county  before  Hon.  J.  H.  Wahl, 
acting  as  Judge  pro  tempore.  On  the  4th 
day  of  January,  1908,  judgment  was  render- 
ed therein  In  favor  of  the  defendant  In  er^ 
ror,  plaintiff  below,  a  motion  for  a  new  trial 
orerruled  and  the  plaintiff  In  error,  def^d- 
ant  below,  wag  allowed  30  days  in  which  to 
make  and  serve  a  case-made  for  the  Supreme 
Court;  10  days  were  allowed  to  si^est 
amendmmts,  case-made  to  be  settled  ai)d 
signed  upon  6  days'  written  notice  by  either 
party.  On  the  27th  day  of  January,  1908, 
the  Hon.  J.  H.  Wafal^  the  former  judge  pro 
tempore,  made  an  order  extending  the  period 
for  making  the  case-made  for  80  days  from 
and  after  the  time  first  allowed  and  giving 
the  plaintiff  10  days  thereafter  In  which  to 
Buggest  amendments  thereto,  the  same  to  be 
signed  and  settled  on  6  days'  written  notice 
by  either  party.  The  case-made  was  signed 
and  settled  by  "J.  H.  Wahl,  Special  Judge." 
on  the  28th  day  of  February,  1908,  which 
would  be  out  of  time  unless  the  former  judge 
pro  tempore  had  authority  to  make  the  or- 
der grantli^  the  extension. 

The  antboritles  seem  to  be  uniformly  to 
the  effect  that  a  judge  pro  tempore  la  with- 
out power  to  enter  an  order  extniding  the 
time  to  make  and  serve  a  case-made  for  the 
Suiveme  Court  after  he  has  ceased  to  sit  as 
a  court  A.,  T.  A  S.  F.  Ry.  Co.  v.  Leeman,  6 
Kan.  App.  804,  48  Pac.  932;  A.,  T.  ft  S.  F. 
Ry.  Co.  V.  McClnre,  5  Kan.  AvP-  882,  48 
Pac.  1117;  Hulme  et  al.  v.  Ditfenbacber, 
58  Kan.  161,  36  Pac.  60;  Wallace  v.  Cald- 
well, 0  Kan.  App.  538,  69  Pac  879.  The  first 
paragraph  of  the  ^llabus  In  the  case  of  A., 
T.  &  S.  F.  Ry.  Co.  T.  Leeman,  supra,  reads 
as  follows :  "After  he  has  ceased  to  ait  as  a 
court,  a  judge  pro  tern,  has  no  power  to 
extend  the  time  tor  making  and  serving  a 
cas&made  In  an  actlm  tried  before  him; 
Budi  an  ffictenslon  can  only  be  granted  1^  the 
regular  district  judge,  who  to  In  fact  In  pos- 
sesslon  of  the  office."  In  Wallace  v.  Cald- 
well, BOiwa,  Dennlson,  P.  states  the  rule 
as  follows:  **Sllght  diligence  In  examining 
the  anthorltieB  would  have  shown  that  the 
judge  in  possession  of  the  office,  or  the  court, 
at  the  tbne  the  extension  was  made,  was  the 
proper  person  or  tzibnnal  to  extend  the  time, 
and  that  a  judge,  or  a  Judge  pro  tem.,  after 
his  term  of  office  has  expired,  cannot  extend 
the  time  for  making  and  serving  a  case- 
made."  Section  4742,  Wilson's  Rev.  &  Ann. 
SL  ISOB.  provides  that:  "The  court  or  Judge 
maj  upon  good  cause  shown,  extend  the  tlibe 
for  making  a  case  and  the  time  In  wiilcb  the 
case  may  be  served.  *  •  The  court 
win  take  Judicial  notice  that  the  Honorable 
W.  N.  Maben  was  the  regular  judge  of  the 
court  wherein  the  order  extending  time  was 


made.  This  being  so  be  or  the  court  over 
which  he  presides  must  be  presumed  to  be 
the  judge  or  court  authorized  by  statute 
to  make  the  order.  The  case  of  Whlteacre 
V.  Nichols,  17  Okl.  387,  87  Pac.  865,  Is  In 
point  on  the  question.  In  that  case  the  cause 
was  tried  before  Hon.  Bayard  T.  Hainer, 
while  Hon.  John  H.  Burford  was  judge  of 
the  court  Judge  Burford  made  the  order 
extending  the  time.  Mr.  Justice  Garber,  who 
wrote  the  opinion  of  the  court  says:  "In 
this  catfe  Hon.  Bayard  T.  Hainer  was  the 
trial  Judge,  while  Hon.  John  H,  Burford 
was  the  judge  of  the  court  the  regular  ap> 
pointed  and  acting  judge  of  the  district 
court  of  that  county,  and  In  possession  of  the 
office,  and  as  such  he  had  power  to  grant  the 
extension  at  chambers." 

Upon  the  authority  of  the  foregoing  cases 
the  case-made  most  be  held  to  have  been 
slffoed  and  settled  ont  of  time,  and,  as  there 
are  no  auestlons  presented  fOr  review  except 
those  which  must  be  brought  into  the  record 
by  a  case-made  or  bill  of  exceptions,  the 
ai^al  Is  disnUssed  without  prejadice.  All 
the  Justices  concur. 


ALEXANDER  et  al.  v.  OKLAHOMA  CITY. 

(Supreme  Court  of  Oklahoma.    Dec  21.  1908.) 

Apfeai.  and  Ebbob  (S  270*)  —  RErtrsAii  of 
Nbw  TbiaI/— Waivbb  or  Ebbobb. 

Failure  to  except  to  the  overrullDg  of  a 
motion  for  a  new  trial  is  a  waiver  of  error  as 
to  sack  mlitig,  and  all  alleged  errors  of  law  oc- 
curring at  the  trial  for  which  a  new  trial  migbt 
be  granted, 

[Ed.  Note.^For  other  cases,  see  Appeal  and 
Bmr,  Cant  Dig.  |  1759;  Dee.  HigTl  270.*) 

(Syllabus  by  the  Court) 

Error  from  District  Oottrt,  Oklahoma  Coun- 
ty;  B.  F.  Burwell,  Judge. 

Action  by  John  fi.  Alexander  and  others 
against  the  city  of  Oklahoma  City.  Judg- 
ment tor  defendant  and  plalntllfs  bring  ei^ 
ror.  Dismissed. 

On  F^Huazy  28,  1908.  J.  S.  Alennder,  W. 
M.  Smith,  O.  J.  Bowman,  Julia  Dunham,  and 
Pearl  Dnnhsm,  plaintiffs  In  error,  plaintiffs 
below,  sued  the  dty  of  Oklahmna  City,  terri- 
tory of  Oklahtnna,  defendant  ta  error,  de- 
fendant below,  In  t3ie  district  court  ot  Okla- 
homa county,  and  In  their  petition  alleged 
thranselves  to  be  the  legal  and  eatable  own* 
era  of  lots  9  and  10  In  section  4,  township  11 
north,  of  rai^  S  W.,  L  M.,  in  said  county ; 
that  tiie  def«)dant  is  a  municipal  corpora- 
tion oi^nlzed  under  the  laws  of  the  terri- 
tory of  Oklahoma;  that  said  land  lies  con- 
tlgnoiu  to  c«taln  hind  owned  by  defendant 
and  is  a  psrt  of  liie  same  qiaaxtee  section ; 
that  the  north  Canadian  river  running  east 
and  west  divides  tlie  tracts,  and  that  the 
land  of  the  city  lies  upon  tlie  nortb  bank, 
and  plaintiffs*  land  upon  the  south  bank,  of 


*Por  otb«r  caM  m«  Mun«  toptc  and  ■wUoo  NUMBER  In  Dec.  *  Am.  Diet.  UOI  to  date,  *  Reporter  Indezea 


Digilized  by 


GoogI( 


044 


gs  PAOIFIO 


BEFORTER. 


(OkL 


said  rlTer;  tbat  defendant  bad  anlawfolly 
bnllt  a  dam  across  said  rlrer,  wblcb  extends 
from  north  to  south  acroes  said  rlrer,  and 
Joined  It  to  said  land  btionglng  to  plalntUEs 
near  the  northeast  corner  tiiereof ;  tbat  de- 
fendant, by  recently  raising  said  dam  oa  the 
sontb  side  of  said  rlTcr  to  a  height  of  aboiit 
3  feet,  and  by  erecting  a  breakwater  vome 
1,600  feet  npBtream*  and  some  40  feet  along 
the  north  bank  of  Its  land,  so  changed  the 
current  of  said  rlrer  as  to  throw  It  against 
the  south  bank  of  said  river  and  overflow 
some  80  aoes  of  plalntUts'  land,  and  by  so 
erecting  said  dam  caused  the  water  to  be 
backed  up  and  forced  over.plalntltte'  land 
some  3  to  6  feet  deeper  than  It  otherwise 
would  have  been  during  the  spring  at  1908 
and  1901,  to  their  damage  $4,000,  for  vrfalch 
tb^  pray  Jn^iment;  and  tar  the  abatement 
of  the  same  as  a  nuisance^  and  that  the  <dty 
be  perpetually  enjoined  and  restrained  Cram 
maintaining  said  dam  and  breakwater.  Aft- 
er filing  demurrw  ttiereto,  whidi  -mis  over- 
ruled, defendant  on  October  8,  1908,  filed  sn- 
swer.  la  ^ect,  a  general  denial  except  as  to 
Its  corporate  existence  and  tbat  plaintiffs  were 
owners  of  the  land  described  in  their  petition. 
On  April  14, 1900,  there  was  a  trial  to  a  Jury, 
and  special  findings  and  a  general  verdict  In 
favor  of  defendant  iqwn  which  the  court 
rendered  Judgment  for  defendant  and  against 
plalntlffe,  taxing  them  with  the  costs,  from 
which  said  Judgment  plaintiffs  ai^aled  and 
prosecuted  their  cause  by  petition  in  error 
and  case-made  to  the  Supreme  Court  of  the 
territory  of  Oklahoma,  and  the  same  is  now 
before  us  for  review  as  successor  of  that  court. 

J.  S.  Jenkins,  for  plalntlffia  In  error.  W. 
R.  Taylor,  for  defendant  in  error. 

TURNER,  3.  (after  stating  the  facts  as 
above).  The  main  question  of  fact  tried  In 
this  case  was  whether  the  breakwater  erected 


by  defendant  1.S00  feet  above  tbB  dam,  and 

40  feet  along  ttie  nortb  bank  ot  the  stream, 
threw  the  current  of  tbe  river  ag^nst  tb» 
soQtb  bank  In  sncfa  a  way  astoburiltagalnst 
the  south  end  of  tiw  dam  so  as  to  cause  the 
washing  away  of  plalntlfflj'  land  across  the 
dam  at  the  south  Mid  and,  daring  the  high 
wat»  of  1908,  forced  it  bade  uptm  ptaintUV 
land,  or  whether,  as  contended  by  defendant; 
t3ie  dam  had  nothing  to  do  with  the  Injury 
complained  of,  but  that  tiie  gorge  suae  WO 
feet  below  the  dam  during  said  high  water 
became  so  congested  as  to  submerge  the  dam 
and  erode  tdie  bank  at  its  soutli  end  and 
force  the  water  back  upon  said  land.  After 
a  fair  trial,  so  far  as  we  can  see,  and  after 
mudi  expert  testimony  and  the  Introduction 
of  three  blueprints,  showing  •  every  phase 
of  tbe  contention,  the  Jury  returned  qpedal 
findings  and  a  genmd  verdict  for  'die  defend- 
ant As  there  I9  no  motion  by  plalntlltiB  for 
Judgment  non  obstante  upon  the  fecial  find- 
ings, we  cannot  pass  xrpoa  the  question  wheth- 
er they  were  snSleient  to  support  the  gener- 
al verdict,  and  as  the  zecord  draws  tbat  no 
ezcq>tion  was  takm  to  ttae  Instmcttons  of 
the  court  to  the  Jury,  whether  separate  or 
as  a  whole,  we  cannot  ccmslder  any  error  al- 
leged therein.  Carter  &  Brothers  v.  Missouri 
Mining  A  Lumbw  Company,  6  Okl.  11,  41 
Pae.  SS6.  As  the  record  also  shows  fliat  no 
exception  was  saved  to  the  <ffder  of  the  court 
overruling  plaintiffs'  motion  for  a  new  trial, 
and  as  the  mors  set  forth  in  the  petition  In 
error  are  alleged  to  have  occurred  on  the  trial 
of  ttie  cause,  It  follows  Uiat  there  is  nothing 
before  us  fbr  review.   Oty  ct  Enid  v. 

ger,  IB  Okl.  507,  8S  Pae.  697;  Vaughn  Lum* 
ber  Co^  v.  Missouri  Lumber  Co.,  8  Okl.  174 

41  Pac.  81 ;  City  of  AtchhicHi  v.  Byrnes,  22 
Kan.  65,  and  cases  there  dted. 

The  appeal  is  therefore  dismissed.  AH  the 
Justices  concur. 
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SMOCK  T.  FABMDBS'  UNION  STATE 
BANK. 

(Sapreme  Court  of  Oklahoma.   Dec.  21,  1908.) 

1.  Statutes  (|  167*)— Repeal  by  Revision, 

A  statute  reviBing  the  whole  subject-mat- 
ter of  former  acts,  containiDK  in  the  main  the 
provisions  of  the  former  acts,  and  evidently 
intended  aa  a  snbstitute  for  them,  although  it 
contains  no  express  words  to  that  effect,  op- 
erates to  repeal  the  former  acts. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  S§  242,  243 ;  Dec.  Dig.  8  167.*] 

2.  Statutes  (|  167*>—Repbal  bt  Revision. 

The  Insertion,  in  an  act  intended  as  a  re- 
vision and  substitute  for  former  acts,  of  the 
<:laQ8e,  "all  acts  and  parts  of  acts  In  conflict 
herewith  are  hereby  repealed,"  does  not  change 
the  general  rule  that  such  revising  act  repeals 
all  the  former  acts  for  which  it  is  intended  as  a 
aubstitute. 

[EM.  Note.— For  other  cases,  see  Statutes, 
Dec.  Dig.  i  167.*] 

3.  Banks  and  Banking  (S  4*)  —  Statutory 
Provisions— Repeal  by  Revision. 

l^c  act  of  the  Legislature,  approved  May 
26.  lOOS  (SeBB.  Laws  1907-08,  p.  126,  c  6.  art. 
1),  entitled  "An  act  relating  to  banks  and  bank- 
ing, and  declaripg  an  emergency,"  Is  a  revis- 
ing act,  and  was  intended  as  a  sabstltute  for  all 
the  former  acts  relating  to  banks  and  banking, 
«nd  reiwals  the  provisions  of  sections  242-300, 
of  Wilson's  Rev.  &  Ann.  St  1908,  and  the  four 
acts  oi  the  ti^islature,  approved,  resi>ectivel7, 
March  16,  10(^  (Sess.  Laws  1903,  p.  83.  c. 
41).  March  13,  1005  (Sess.  Laws  1905,  p.  84, 
c.  7).  Decemtwr  17,  1907  (Bess.  Laws  19Vr-08. 
p.  145,  c.  6.  art  2),  and  Febmaiy  1%  1906 
<Sess.  Laws  1907-^  p.  152,  a  6,  art.  8). 
'  [Bd.  Note.— For  other  cases,  see  Banks  and 
Banking,  Dee.  Dig.  |  4*] 

4.  Banks  and  Banking  (j|  26*)— Repeai.  of 
iNroRpoBATiON  Law— Effect. 

fnie  repeal  of  a  general  Incorporation  law, 
2>rovIding  for  the  Incorporation  of  banks,  should 
not  be  construed,  in  the  absence  of  express  pro- 
visions, as  intended  to  repeal  the  charters  of 
-corporationit  formed  under  such  law  previous 
to  Its  repeal,  when  the  manifest  purpose  of  the 
repealirg  act  is  to  revise  the  former  laws  up<Hl 
the  subject  and  to  substitute  a  new  law  extend- 
ing tlie  provisions  of  the  old,  supplying  omis- 
fiioiLS,  and  perfecting  its  details,  without  chang- 
ing its  general  policy  or  interiFering  with  cor- 
porations formed  under  it. 

fEd.  Note.— For  other  cases,  see  Banks  and 
Banking.  Dec.  Dig.  |  26.*] 

5.  Banks  and  Banking  (t  34*)— Bt-Laws— 
Statutoby  Pbovisionb. 

Wilson's  Rev.  &  Ann.  St  1903,  S  962,  re- 
i]uirlng  every  corporation  formed  under  said 
chapter  to  adopt  a  code  of  by-laws  within  one 
month  after  the  filing  of  articles  of  incoipora- 
tion,  does  not  apply  to  a  tianking  corporatitm. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Dec.  Dig.  I  34.*] 

(Syllabos  by  the  Court) 

EbTor  from  District  Court;  lagKa  Oountr ; 
A.  H.  Hnston,  Judge.  - 

Mandamus  by  the  Farmers'  Unlou  State 
Bank  against  H.  H.  Smock,  Bank  Gommls- 
filoner.  Jutl^ent  for  plaintiff,  and  defend- 
Jtnt  btlags  error.  Affirmed. 

This  Is  an  application  for  a  writ  of  man- 
damus flled  by  defendant  in  error,  who  was 
plaintiff  In  the  tower  court  Tlie  trial  court, 


upon  plaintiff's  appllcattoii.  granted  an  al' 
ternatlTe  writ  of  mandamos.  To  the  alter- 
natire  writ  plaintiff  In  error,  dtf  endaut  be- 
low, filed  blB  return,  and  the  case  was  tried 
before  the  court,  wbo»  after  bearing  evidence, 
rendered  Judgment  granting  the  peremptory 
writ.  The  facts,  in  so  far  as  th^  are  Im- 
portant to  the  consideration  of  this  case,  are 
that  Wm.  O.  Botts,  B.  £«.  Gamett,  and  W. 
S.  Overstreet,  all  of  whom  are  residents  of 
the  Aate.  executed  and  flled  on  the  27th 
day  of  April,  1908,  articles  of  incorporation, 
whereby  said  persons  agreed  and  contracted 
for  the  formation  of  a  corporation  to  be 
known  as  the  "Farmers'  Union  State  Bank," 
def mdant  in  error.  On  the  same  date  a  cer- 
tlBcate  of  incorporation  was  issued  by  the 
Secretary  of  State.  Prior  to  the  filing  of 
the  articles  of  Incorporation,  tbe  capital 
stock  in  tbe  sum  of  $10,000  was  fully  sub- 
scribed and  paid  up  and  was  so  certified  in 
tbe  articles  of  incorporation.  After  tbe  is- 
Bulog  of  tbe  certlflcate  of  incorporation  by 
the  Secretary  of  Stat^  no  further  aetton  was 
taken  by  tbe  Incorporators  unttl  tbe  13th  day 
of  August.  1908.  at  which  time  the  stock- 
bolders  proceeded  to  organise  the  corpora- 
tion, elect  officers,  and  adopt  by-laws.  W. 
G.  Botts  and  E.  L.  Gamett  were  respectively 
elected  president  and  cashier.  On  tbe  28th 
day  of  August,  1908,  the  plaintiff  corpora- 
tion, acting  through  its  cashier,  flled  with 
defendant.  H.  H.  Smock,  as  bank  commls- 
rioner  of  the  state,  a  certified  stotement 
showing  tbe  names  of  Its  stockholders,  their 
residences,  the  amount  of  stock  subscribed 
and  paid  in  by  each.  It  also  flled  on  the 
same  day  a  certified  Hat  of  its  directors  and 
officers,  and  tiie  oaths  of  office  of  said  di- 
rectors, and  a  certified  copy  of  tbe  by-lawB 
adopted  by  the  corporation  and  of  tbe  min- 
utes of  the  first  meeting  of  said  corporation 
held  on  the  IStb  day  of  tbe  same  month. 
Plaintiff  bad  on  the  17tb  day  of  August,  1906, 
deposited  tbe  full  amount  of  its  capital  stock 
with  the  Security  National  Bank  of  Oklaho- 
ma Otty,  for  which  It  received  a  certificate 
which  was  also  duly  certified  by  the  cashier 
of  said  Security  National  Bank  and  filed 
with  the  defendant  at  the  same  time  as  the 
other  pai>ers  mentioned  herein,  and  on  tbe 
same  day  plaintiff  tendered  to  tbe  State 
Banking  Board  the  sum  of  $300.  to  t>e  de- 
posited to  the  credit  of  the  Depositors'  Guar- 
anty Fund,  which  was  refused  by  the  board. 
Plaintiff  also  flled  with  defendant  tbe  names 
of  banks  It  desired  designated  as  Its  re- 
serve agents,  and  requested  that  defendant 
issue  to  it  a  certificate  certifying  that  It 
had  l)een  duly  organized  according  to  law 
and  authorizing  it  to  transact  a  general  bank- 
ing business.  Defendant  refused  to  desig- 
nate reserve  agents  for  plaintiff  and  to  is- 
sue a  certlflcate  as  requested.  The  judgment 
of  the  trial  court  in  awarding  the  peremp- 
tory writ,  directed  tliat  defendant  approve 
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tbe  banks  named  and  submitted  to  It  by 
plaintiff  as  reserve  agents  or  to  name  and 
Approve  some  other  banks  as  reserve  agents, 
and  further  commanded  him  to  forthwith 
Issue  to  plaintiff  a  certiflcate  showing  that 
It  had  been  organized,  and  Its  capital  stock 
paid  in  as  required  by  law,  and  that  It  is 
authorized  to  transact  a  general  banking 
business.  The  matters  alleged  In  defendant's 
answer  to  the  alternative  writ  and  estab- 
lished by  tbe  evidence,  In  so  far  aa  they  are 
Important  to  his  defense,  will  be  stated  In 
tbe  opinion. 

Charles  West,  Atty.  Gen.,  and  W.  O.  Reeves, 
Asst  Atty.  Gen.,  for  plaintiff  In  error.  Chas. 
H.  Gamett  and  Geo.  H.  Swisher,  for  defend- 
ant in  error. 

HAYES,  J.  (after  stating  the  facts  as 
above).  At  the  time  the  articles  of  incorpo- 
ration-of  the  Farmers*  Union  State  Bank, 
defendant  In  error,  were  filed  with  the  Sec- 
retary of  State,  the  laws  governing  the  In- 
corporation and  organization  of  state  banks 
were  contained  In  chapter  8,  on  Banks  and 
Banking,  of  Wilson's  Revised  and  Annotated 
Statutes  of  Oklahoma  of  1903,  and  in  four 
certain  acts  of  the  Legislature,  one  approv- 
ed March  16,  1908  (Sese.  Laws  1903,  p.  S3,  c. 
4),  one  approved  March  18,  1905  (Sesa.  Laws 
1905,  p.  84,  c.  7),  one  approved  December  17, 
1907  (SeSB.  Laws  1907-^,  p.  145,  c.  6,  art 
2),  and  another  approved  February  12,  1908 
(Seas.  Laws  1907-OS,  p.  It^  <!.  6,  art.  8).  Sec- 
tion 1  of  said  <diapter  8^  supra,  provides  that: 
"Any  three  or  more  persons,  a  majority  of 
whom  shall  be  residoits  of  this  territory, 
may  organise  themselves  into<a  banking  as- 
sodatlon  and  be  Incorporated  as  a  bank. 
*  •  •  "  Section  2  of  the  act  of  1^  su- 
pra, provides  thftt^  when  the  capital  stock  of 
the  bank  shall  4)6  paid  up,  the  inresldent  or 
cashier  shall  triuismlt  to  the  bank  commls- 
ftioner  a  verified  statement  showing  the 
names  and  places  of  residence  of  the  stock* 
holders,  the  amount  of  stock  subscribed  and 
paid  in  by  each,  the  bank  commissions  shall 
have  power  to  examine  the  bank,  and  shall 
make  such  examination  within  80  days  after 
the  receipt  of  tbe  statement  from  tbe  officraa 
of  the  bank,  "and  If  such  bank  has  been  or- 
ganlzed  as  prescribed,  and  has  In  all  rejects 
complied  with  the  provisions  of  law,  said 
commissioner  shall  Issue  to  such  bank,  under 
hiB  hand  and  seal,  a  certificate  showing  that 
it  has  been  (oganised  and  its  capital  paid  in 
as  required  by  law,  and  Is  authorised  to 
transact  a  general  banking  business  as  pro- 
vided by  this  act" 

After  the  artldes  oc  lncorp(nratlon  had 
been  filed,  but  before  tbe  president  or  cashlw 
had  transmitted  his  certificate  to  the- bank 
commissioner  as  provided  by  said  section  2, 
the  Legislature  passed  House  Bill  No.  616k 
entitled  "An  act  relating  to  banks  and  bank- 
ing, and  dedaring  an  emergency,"  which  was 
approved  cm  May  26,  1908  (Seas.  Laws  1907- 


08,  p.  126,  c:  6,  art  1).  This  act  contained  the 
emei^ency  dau^  and  became  effective  Im- 
mediately. Section  1  of  the  act  prorides 
that:  "Any  thre^  or  more  persons  an;>roved 
by  the  bank  commlBsloner,  a  inajorlty  of 
whom  shall  be  residents  of  this  state,  may 
execute  artlciee  of  incorporation  and  be  In- 
corporated as  a  banking  corporation  In  the 
manner  hereinafter  provided.  *  *  * "  By 
this  section  of  the  act  any  three  pearsona  de- 
siring to  be  incorporated  as  a  banking  cor- 
poration must  first  be  approved  by  the  bank 
commissioner  before  the  articles  or  Incorpora- 
tion are  filed.  No  such  requirement  was 
made  under  the  law  as  It  formerly  existed. 
It  Is  contended  by  plaintiff  In  error  that  since 
the  bank  In  this  case  had  not  received  from 
him,  before  tbe  enactment  of  House  Bill  No. 
615,  his  certiflcate  to  the  effect  that  said 
bank  was  authorized  to  transact  a  general 
banking  business,  it  is  not  now  mtitled  to 
receive  the  same  because  Its  Incorporators 
were  not  aK>roved  by  him  before  its  articles 
of  Incorporation  were  filed,  and  be  alleges  in 
his  return  that  he  refuses  to  approve  tbe  In- 
corporators for  tbe  reason  that  tbe  inonpora- 
tors  are  without  experience  in  the  banking 
business,  and  for  the  further  reason  that  the 
town  of  Praque,  in  whidi  said  hank  la  to  be 
located,  has  a  population  of  less  than  l,00a 
that  there  to  no  Indlcatlou  of  a  material 
Increase  in  the  population  or  business  of  said 
town,  that  there  are  now  three  bonks  in  said 
town,  and  that  th^  are  suffldoit  to  meet 
and  are  meeting  all  the  demands  for  bonk- 
ing facilities  of  the  town  and  of  the  people  of 
the  aurroundlng  country.  The  effect  of  plain- 
tiff In  error's  contention  la  that  the  articles 
pf  Incorporation  filed  by  the  stockholders  of 
the  bank  and  the  certificate  of  InoorpOTatiou 
by  the  Secretary  of  State  have  been  repealed 
and  all  the  rli^ts  thereunder  of  the  bonk  as 
a  cotpOTaUon  and  of  Its  stockholders  have 
been  destroyed  by  House  Bill  No.  615.  We 
are  therefore  led  to  inquire:  First,  What 
was  tbe  status  of  the  bank  as  a  corporation 
at  the  time  of  the  enactment  of  House  BUI 
No.  615.  and  what  were  its  rights  under  the 
law  at  that  time;  and,  second,  wlutt  was 
tbe  ^:tect  of  this  act  up<m  the  status  ot  the 
corporation  and  its  rights? 

Section  8  of  said  diapter  S,  Wilson'e  Rev. 
&  Ann.  St  1908,  reads:  '"Tbe  existence  of 
such  bank  as  a  corporation  shall  date  from 
the  filing  of  its  charter,  from  wbldi  time  it 
shall  have  and  may  exercise  the  powers  con- 
ferred by  law  upon  corporations  gwerally. 
except  as  limited  or  modified  by  this  act: 
Provided,  that  Bucb  bank  shall  transact  no 
business  except  the  Section  of  offlcen,  tbe 
taking  and  approving  their  official  bonds,  tbe 
receipts  c£  paymmts  oa  account  of  subscrlp- 
ti<nis  to  its  capital  stock,  and  'sndi  other  bufll- 
nesB  as  is  incidental  to  its  organization,  oatll 
It  has  been  authorised  by  the  bonk  conunls- 
sloner  provided  for  hertfnoftw,  to  comnwDce 
the  business  of  banking  as  bertinofter  provid- 
ed for."   By  the  terms  of  this  aecti<Bit  tbe 
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exlstotoe  at  a  bankli^  corporati<m  dates  from 
ttie  date  on  whldi  Its  artlflee  of  Incorpiva* 
tion  are  filed.  Tbe  contract  between  the  state 
and  defendant  Jn  error  and  Its  stocUiolders 
bad  its  origin  and  .became  ^ectlve  on  that 
date.  This  section,  as  well  as  all  other  provi- 
sions <i£  tbe  statute  and  of  the  Gcmstltutlra 
relative  to  banking  corpotatitms,  became  on 
that  date  a  part  of  defendant  In  error's  con- 
tract— a  part  of  the  eontraet  between  it  and 
the  state.  It  became  on  that  date  a  corpora- 
tion vested  with  all  the  powers  of  a  corpora- 
tion gen«ally,  except  as  provided  In  said  sec- 
tkm,  to  wit:  that  It  should  not  transact  any 
business  except  tbe  election  of  its  officers, 
taking  and  approving  their  official  bonds,  re- 
ceipting for  payments  on  capital  stodi  spb- 
scrlbed  and  other  tmslnesB  Incident  to  the  or- 
ganisation of  tbe  bank,  until  authorised  by 
the  bank  coaamlaitfoner  to  commence  the 
boslxtees  of  banking. 

Section  2  of  the  act  of  1003.  supra,  makes 
It  the  duty  of  the  bank  commissioner  to  Is- 
sue fluch  certificate  of  authority  when  the 
acts  required  by  said  section  have  been  per- , 
formed.  The  bank's  charter  and  its  powers 
as  a  corporation  do  not  date  from  and  have 
their  banning  on  the  date  the  bank  commlS' 
sioner  Issued  his  certificate  of  authority. 
Tbe  act  of  the  bank  commissioner  in  issuing 
his  certificate  is  done  by  virtue  of  the  con- 
tract between  the  corporation  and  the  state, 
which  contract  dates  from  the  date  on  which 
the  articles  of  incorporation  were  filed.  The 
bank  commissioner's  act  in  issuing  the  cer- 
tificate, instead  of  beiug  the  source  of  de- 
fendant in  error's  charter  as  a  corporation, 
is  tbe  result  of  defeudant  in  error's  rights 
under  the  charter  which  follow  the  perform- 
ance of  certain  acts  by  it.  Tbe  charter  con- 
tract between  the  bank  and  the  state  Is  by 
virtue  of  the  provisions  of  said  section  8  of 
chapter  8,  snpra,  and  of  section  2  of  tbe  act 
of  1903,  supra,  in  part  executory ;  but  it  is 
none  the  less  a  contract.  The  effect  of  the 
bank  commissioner's  certificate  of  author- 
ity Is  that  it  certifies  to  the  bank  that  tbe 
things  required  to  be  done  by  the  bank,  be- 
fore it  begins  the  business  of  banking,  have 
been  done,  and  that  under  the  terms  of  the 
contract  It  is  authorized  to  engage  in  such 
business.  Defendant  in  error  contends  that  It 
has  done  those  things  which  by  Its  charter 
it  was  required  to  do  before  beginning  the 
business  of  banking,  and  It  now  demands  a 
certificate  of  authority  from  the  bank  com- 
missioner In  accordance  with  its  contract 
The  power  of  the  Ii^lslature  to  repeal  a 
charter  of  a  corporation,  where  by  the  terms 
of  the  charter  the  power  to  ropeal,  amend,  or 
alter  such  charter  Is  reserved  to  the  L^lsla- 
tore,  is  not  a  debataUe  question.  By  sec- 
tion 47  of  article  9  of  Uie  ConstltntlDn  (sec- 
tion 262.  Bnnn's  Const),  it  Is  provided  that 
the  LeglSlatnre  shall  have  power  to  alter, 
amend,  annul,  revoke,  or  repeal  any  diarter 
whenever  in  its  opinion  it  may  be  injurious 
to  the  dtlzens  of  the  state ;  In  such  manner, 


however,  that  no  Injustice  shall  be  done  to 
the  lneorp(»rators.  This  section  of  the  Con- 
stitution has  been  ctmstrued  by  this  court  in 
the  case  of  Noble  State  Bank  v.  Haskell  et 
aL  (not  yet  officially  reported)  87  Fac.  69a 

Ti»  questltm  in  this  case  then  is  not  one 
of  le^slatlve  power,  but  of  legislative  intent, 
and  we  must  determine  the  nature  of  House 
No.  015  and  its  ^ect  npcm  the  former 
laws  potalnlng  to  the  Incorporatloin  of  banks 
and  the  control  and  relation  thereof. 
There  is  nothing  In  the  title  of  this  act  to 
indicate  that  it  Is  a  revising  statute,  nor 
is  them  any  expression  In  the  act  declaring 
It  to  be  such  a  statute;  but  a  careful  com- 
parison of  this  act  and  its  contente  with 
chapter  8.  WUson's  Bev.  ft  Ann.  Bt  190S, 
and  the  acts  of  the  Le^slatore  subsequent- 
ly macted,  discloses  that  this  act  Is  princi- 
pally a  restatement  In  a  corrected  and  Im- 
proved form  of  the  laws  contained  in  that 
chapter  and  In  tbe  subsequent .  acts  of  the 
Legislature.  There  are,  It  Is  true,  some  ma- 
terial changes,  but  this  does  not  destroy  the 
nature  of  tbe  act  as  a  revising  act,  and  it 
clearly  appears  from  the  subject-matter  of 
the  act  that  It  was  intended  to  take  the 
place  of  all  the  former  laws  existing  upon 
the  subject  with  which  It  deals.  In  Bartlet 
et  at.  V.  King,  12  Mass.  545,  7  Am.  Dec.  99. 
the  court  said:  "A  subsequent  statute,  revis- 
ing the  whole  subject-matter  of  a  former 
one,  and  evidently  Intended  as  a  substitute 
for  it,  although  It  contains  no  express  words 
to  that  effect,  must,  on  tbe  principles  of  law 
as  well  as  in  reason  and  common  erase, 
operate  to  re[>eal  the  former."  This  lan- 
guage Is  quoted  In  Lewis'  Sutherland  on 
Statutory  Construction,  vol.  1,  p.  515,  as 
stating  the  rule  to  be  that  the  effect  of  a 
statute  of  revision,  without  express  words 
r^>eallng  previous  statutes,  when  It  Is  ap- 
parent that  tbe  Legislature  Intended  that  the 
new,  act  ahould  cover  the  entire  subject  em- 
bra<»d  in  all  the  former  statutes.  Is  to  re- 
peal said  statutes,  both  as  to  those  parts 
that  are  repugnant  and  those  parts  that  are 
not  repugnant  to  the  new  act  The  act  un- 
der consideration,  however,  contains  the  fol- 
lowing repealing  clause:  "All  acts  and  parts 
of  acts  In  conflict  herewith  are  hereby  re- 
pealed." This  clause,  Inserted  in  acts  other 
than  revisliv  acts,  neither  adds  to  nor  les- 
sens the  repealing  force  of  the  act  State  v. 
Yardtey,  95  Tenn.  546^  82  S.  W.  481,  34  U 
R.  A.  tSSa.  But  when  it  iB-lnsorted  in  a  re- 
vising act  the  courts  are  not  uniform  In 
their  holding  as  to  its  effect  The  text  on 
Statutory  Constmctlon  above  quoted  stetes 
the  mle,  however,  as  follows:  "If  the  new 
act  Is  Intended  as  a  revision  and  substitute 
for  the  former  act  or  acts,  the  general  mle 
applies,  and  the  former  act  or  aeto  are  re- 
pealed In  toto,  though  they  may  contain 
parts  or  provisions  which  are  not  unbraced 
In  the  new  act  and  are  not  repugnant  to  its 
provisions.'*  Lewis'  Sutherlaud  on  Statu- 
tory Construction,  vol.  1,  p.  S2^^tlng  Attor- 
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ney  General  Panell,  100  Mich.  170,  58 
M.  Vf.  830;  I^quete  Habana,  116  TJ.  S. 
677,  20  Sap.  Ct  200,  44  L.  Ed.  320;  State  T. 
Carbon  Bill  Coal  Co.,  4  Wasb.  422,  80  Pac. 
728. 

HooM  Bill  No.  615  corers  tbe  entire 
groonds  of  said  chapter  8,  Wilson's  Rer.  A 
Ann.  St  1003,  and  of  tba  four  snbsequent 
acts  of  the  Legislature  above  referred  to. 
It  pertains. to  the  same  general  snbject-mat- 
ter  and  toeks  to  accomplish  the  same  gen- 
*  eral  purpose  and  In  the  main  ts  a  re-«iact- 
ment  of  those  statutes  In  the  same  language, 
and  we  are  therefore  of  the  <^Inlon  that  said 
act  was  Intended  by  the  Legislature  as  a 
substitute  for  all  the  laws  then  existing  up* 
on  the  Bubjectmattw  dealt  with  in  that  act, 
and  that  said  former  laws '  were  r«pealed 
by  it 

We  are  now  confronted  with  tbe  question 
of  what  ^ect  the  repealing  of  the  statute 
under  which,  defendant  In  error  was  incor- 
porated had  upon  its  corporate  rights  and 
powers.  Section  3  of  chapter  8,  Wilson's 
Rev.  &  Ann.  St.  1003,  Is  re-enacted  In  tbe 
new  act  with  the  Blight  modlflcation  that  the 
"existence  of  the  bank  as  a  corporation  shall 
date  from  the  Sling  of  its  articles  of  incor- 
poration and  the  issuance  of  certificate  of 
the  Secretary  of  State."  (The  Italicized  words 
constitute  the  addition  made.)  Section  2 
of  the  act  of  1903  Is  re-enacted  in  section  2 
of  the  new  act  with  a  proviso  relative  to 
the  reorganization  of  banks  and  trust  com- 
panies added.  These  two  sections  fix  the  date 
on  which  the  existence  of  a  corporation  shall 
begin  and  prescribe  what  powers  it  shall  ex- 
ercise from  the  beginning  and  what  acts 
shall  be  done  before  it  engages  In  the  gen- 
eral business  of  banking.  The  powers  of  a 
banking  corporation  and  the  things  to  be 
done  by  it  aCter  Its  articles  of  incorporation 
are  flied  are  the  same  under  the  new  act  as 
they  were  under  the  former  law,  and  those 
provisions  ot  the  statute  giving  these  rlgbts 
and  powws,  having  been  re«nacted  in  the  re- 
vising act,  are  deemed  to  be  contlnnous,  and 
Hie  defendant  In  error  lost  no  ri^ts  there- 
under unless  Its  charter  was  repealed.  The 
new  act  contains  no  language-  exiwessly  re- 
pealing flie  charter  of  defendant  in  error  or 
the  chartw  of  any  othw  bank  organized  un- 
dw  the  toxmBt  law,  and  repeals  by  implica- 
tion are  never  ftvored. 

Mr.  Thompson,  In  his  Commentaries  on  the 
liSw  of  C(»rporatlonB  (volume  7,  par.  8806)> 
states  the  rule  to  be  that:  "tie  repeal  of 
a  general  Incorporation  law  will  not  he  con- 
«trued.  In  tbe  absence  of  express  provisions, 
.as  intended  to  repeal  the  charten  of  corpo- 
rations formed  under  It,  when  the  manifest 
purpose  of  the  repealing  act  Is  to  subBtItn1» 
A  new  statute  extending  the  provisions  of 
the  old  one,  supplying  Its  omissions  and  per^ 
fecttng  its  details,  without  changliv  its  gen- 
eral policy,  or  Interfering  with  corporations 
iormed  under  It"    The  court,  in  BlUi  V. 


Hall  and  Farley,  101  Ala.  00,  14  Sonth.  104. 
says:  "Whether  or  not  an  enactment  of  tlie 
Legislature  shall  <^)erato  as  a  repeal  or  al- 
teration of  a  charter,  where  the  power  is 
reeerved  to  alter  or  repeal,  is  a  questicm  of 
legislative  Intent  SejpenJM  by  Implication 
are  not  favored,  and  it  has  been  held,  and 
we  think  properly,  that  tbe  repeal  of  a  gen- 
eral IncorporaUon  act  and  the  re^actment 
of  a  new  one  does  not  affect  existing  corpo- 
rations formed  nnder  the  former  act  The 
object  of  such  I^Slation  would  seem,  more 
reasonably  and  fairly,  to  be  to  make  provi- 
sion tor  future  corporations  only.  The  later 
act  will  not  be  held  to  rcfieal  the  former 
one,  unless  there  la  an  eqnesa  intention  to 
do  so,  or  a  necessary  Implication  to  that  ef- 
fect arising  from  the  enactment"— citing 
Frediold  Unt  Loan  ABa*n  v.  Brown,  29  X. 
J.  Elq.  121;  United  Hebrew  Benevolent  Ass'n 
V.  Benshlmol,  130  Mass.  925;  Donwortb  v. 
Coolbaugh,  6  Iowa,  SOO. 

We  therefore  conclude  that  House  Bill  No. 
615  did  not  rqpeal  defendant  in  error's  char^ 
ter,  and  that  it  had  the  right  to  proceed  with 
Its  organization  by  electing  officers,  ctdlect- 
Ing  tbe  capital  stock  subscribed,  and  to  have 
its  president  or  cashier  make  tbe  necenaiy 
certificate  to  tbe  bank  commissioner  in  the 
manner  prescribed  by  law,  and  that  it  be- 
came the  duty  of  fbe  bank  cconmlssloner.  If 
he  found,  after  examination,  that  the  law 
had  been  complied  with  1^  def^dant  in  er- 
ror, to  issue  his  certlflcato  to  it 

Plahitlfl  In  error,  however,  contends  tliat 
defendant  In  arm  has  not  compiled  with 
tbe  requirements  of  tbe  statute  entitling  It 
to  bis  certificate.  In  that  It  failed  within  one 
month  after  ita  Incorporation  to  adopt  by- 
laws as  is  provided  by  section  33,  c.  18,  'Wil- 
son's Bev.  &  Ann.  St  1003,  which.  In  part, 
reads  as  follows.  "Every  corporatitm  form* 
ed  under  this  chapter  must  within  one  month 
after  filing  articles  of  incorporation  adopt  a 
code  of  by-laws  tor  Ito  government  •  •  •  * 
It  is  uncontroverted  that  defendant  in  error 
was  incorporated  on  the  27th  day  of  April, 
and  did  not  adopt  by-laws  until  tbe  ].^b 
day  of  August;  but  we  think  that  the  stat- 
ute quoted  did  not  apply  to  the  organizatloD 
of  a  banking  corporation.  Until  1897,  tbe 
law  providing  for  tbe  Incorporatlcm,  control, 
and  regulation  of  banking  corporations  con- 
stituted a  part  of  the  general  statutes  on 
corporations  contained  In  chapter  17  of  tbe 
Revised  Statutes  of  1893.  Section  2  at  arti- 
cle 8  of  that  chapter  required  all  corpora- 
tions formed  under  said  chapter  to  adopt  a 
code  of  by-laws  for  its  government  wltblo 
80  days  after  filing  Its  articles  of  incorpo- 
ration. Said  chapter,  with  some  ameud- 
ments,  now  forms  chapter  18,  Wilson's  Rev. 
&  Ann.  St  1903;  but  in  1807  the  Legislature 
passed  a  very  long  and  comprehensive  act 
providing  very  completely  for  the  Incorpora- 
tion, control,  and  regulation  of  banks.  Sec- 
tion 62  of  that  act  reads  in  part  as  follows: 
"Chapter  17  of  tbe  statntes  of  Oklahoma. 


Digilized  by 


Okl.) 


RAVIA  GRANITE  BALLAST  CO.  v.  WILSON. 


949 


1893,  In  so  far  as  the  same  provides  for  and 
refers  to  the  incorporation  of  banks,  or  ottier 
assodatloDS  doing  a  banking  buBlness  and 
receiring  deposits  shall  be  and  the  same  Is 
inoperative  and  void.  *  *  * "  Sess.  Laws 
1887.  p.  74,  c.  4.  We  therefore  think  it  nn- 
questionable  that  said  section  33  of  chapter 
18,  which  was  a  part  of  said  chapter  18  of 
the  Statutes  of  1893,  was  r^tealed  In  so  far 
as  it  applies  to  banking  corporations,  and 
that  the  contention  of  plalntlfT  in  error  that 
the  law  required  defendant  In  error  to  adopt 
Its  by-laws  within  one  month  after  the  flling 
of  Its  articles  of  incorporation  la  nntenable. 

Other  contentions  were  made  by  plaintiff 
In  error  in  the  trial  court,  but  they  are  nei- 
ther mentioned  npr  discussed  in  his  brief, 
and  It  will  therefore  be  presumed  that  he 
has  abandoned  the  same. 

When  the  officers  of  defendant  In  error 
transmitted  to  the  bonk  commissioner  their 
verified  statement  as  provided  by  law,  the 
duty  of  the  bank  commissioner  then  became: 
First,  to  make  examination  of  the  bank;  sec- 
ond, to  ascertain  the  amount  of  mon^  paid 
in  on  account  of  its  capital  stock,  by  whom 
paid,  and  the  amount  of  capital  stock  of  which 
each  stockholder  1b  Id  good  faith  the  owner; 
third,  whether  the  bank  bad  complied  with 
the  provisions  of  the  law ;  fourth,  if  It  had 
been  organized  as  prescribed  by  law;  and, 
fifth,  if  he  found  that  all  these  things  had 
been  done,  to  Issue  his  certificate  to  defend- 
ant ii)  error  sbowii^  that  It  had  been  oi^an- 
Ised  and  its  capital  paid  in,  and  that  It  la  au- 
thorised to  transact  a  general  banking  busi- 
ness. Mr.  Merrill,  in  his  excellent  work  on 
Mandamus  at  page  30,  defines  a  "ministerial 
act"  in  the  following  language:  *'A  minis- 
terial act  is  one  which  a  public  officer  or 
agent  Is  required  to  perform  upon  a  given 
state  of  facts  in  a  prescribed  manner  In  obe- 
dience to  the  mandate  of  legal  authority  and 
without  regard  to  his  own  judgment  or  opin- 
ion concerning  the  propriety  or  impropriety 
of  the  act  to  be  performed."  The  duty  of 
the  bank  commissioner  to  issue  to  defendant 
In  error  his  certificate,  when  all  the  things 
required  to  be  done  had  been  done,  Is  not 
one  within  the  discretion  of  the  hank  com- 
missioner, but  Is  mandatory.  The  law  leaves 
nothing  to  his  discretion  o(  Judgment,  but 
says  that  he  shall  Issue  the  certificate.  That 
mandamus  will  He  to  compel  a  public  officer 
to  perform  a  ministerial  duty,  one  that  In- 
volves no  exercise  of  Judgment  or  discretion. 
Is  too  well  settled  to  require  the  citation  of 
authorities. 

The  Attorney  General,  In  a  very  exhaus- 
tive brief,  has  discussed  the  powers  of  the 
bank  commissioner  under  that  portion  of 
House  Bin  Na  015  which  provides  that  any 
three  persons,  approved  by  the  bank  commls- 
sloner,  may  execute  articles  of  Incorporation 
and  be  lncorp<Hiited  as  a  banking  corpora- 
tion.  On  the  other  hand,  it  has  been  urged 


by  counsel  for  defendant  In  error  that  this 
portion  of  said  section  is  unconstitutional  for 
the  reason  that  It  undertakes  to  delegate  leg- 
islative power  to  the  bank  commissioner. 
We  deem  it  unnecessary  to  pass  upon  these 
questions.  The  facts  In  this  case  are  not 
that  three  persons  are  now  seeking  the  privl- 
l^e  of  becoming  Incorporated  as  a  banking 
corporation  and  asklug  the  approval  of  the 
bank  commissioner  under  said  section  1,  but 
are  that  a  corporation,  already  formed  In 
compliance  with  the  law  as  it  existed  at  the 
time  its  articles  of  incorporation  were  filed 
and  Its  contract  made,  alleging  It  has  com- 
plied with  Its  contract.  Is  demanding  that  It 
receive  the  certificate  to  which  it  is  entitled 
by  reason  of  the  performance  of  the  condi- 
tions of  Its  contract. 

The  trial  court  In  rendering  Judgment  for 
defendant  In  error  found  the  issues  of  fact 
generally  in  Its  favor,  and  there  Is  evldoice 
fairly  tending  to  support  the  court's  findings. 

The  Judgment  of  the  trial  court  .  Is  affirmed. 

WILLIAMS,  G.  J.,  and  DUNN,  TUBNIQR, 
and  KANE,  JJ.,  ocmcur. 


RATIA  GRANITE  BALLAST  CO.  r.  WIL- 
SON. 

(Supreme  Court  of  Oklahoma.    Nov.  23,  1908.) 

COBPOBATIONS  (|  K22*)— Sbbvice  ot  Suuionb 

— Jddqment. 

Under  the  laws  Arkansas  (Mansf.  Dig. 
ft  4979  [Ind.  T.  Ann.  St.  1889,  {  3184])  in 
force  in  the  Indian  Territory  prior  to  statehood, 
a  judj^ent  by  default  agamst  a  domestic  cor^ 
poration  as  garnishee,  based  upon  a  summons, 
the  return  of  which  states  that  it  was  served 
upon  "N.  H.  Ricker,  General  Manager,"  with- 
out showing  that  its  president,  mayor,  or  chair- 
man of  the  board  of  tnutees  waa  absmt  from 
the  county.  Is  void. 

[Ed.  Note.— For  other  cases,  see  Coqwratlons,. 
Cent.  Dig.  f  2100;  Dea  Dig.  f  622.*] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Johnson  Conn- 
ty;  A.  T.  West,  Judge. 

Action  by  Jake  Wilson  against  H.  C.  Rom- 
ines;  the  Ravia  Granite  Ballast  Company, 
garnishee.  Judgment  for  plalntlfF,  and  the 
garnishee  t»1i^  error.  Reversed. 

S.  T.  Bledsoe,  for  plaintiff  in  error.  Cor- 
nelius Hardy,  for  defendant  In  error. 


KANE,  J.  The  question  to  be  decided  In 
this  case  grew  out  of  an  action  commenced 
by  the  defendant  In  error,  Jake  Wilson, 
against  H.  G.  Romlnes.  The  action  was 
brought  originally  In  the  United  States  Court 
for  the  Soutliern  District  of  the  Indian  Ter- 
ritory, sitting  at  Tishomingo.  The  Ravla 
Granite  Ballast  Company,  plaintiff  In  error, 
a  corporation  dnly  Incorporated  under  the 
laws  of  the  United  States  In  force  in  the  In- 


*Far  otfatr  euw  »m  mud*  tuple  ud  Motion  NCMBBR  la  Deo.  ft  Am.  Diss.  1907  to  dato^  A  ReiMirtor  IndsiH 
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dtan  Territory,  was  made  party  defendant, 
and  designated  in  the  complaint  as  garnishee. 
The  allegatlouB  of  the  complaint,  so  far  as 
the  plaintiff  in  error  herein  Is  concerned, 
were  as  follows:  For  further  cause  of  ac- 
tion, the  plaintiff  states  that  he  has  reason 
to  believe,  and  does  believe,  that  the  gar- 
nishee herein,  the  Ravla  Oranlte  Ballast 
Company,  Is  indebted  to  the  defendant,  H.  C. 
Homines,  or  has  in  its  hands  or  possession 
goods  and  chattels,  moneys,  credits,  and  ef- 
fects t)elongtng  to  said  defendant.  The  pray- 
er was  as  follows :  "Wherefore,  the  premises 
considered,  the  plaintiff  prays  that  an  at- 
tachment and  summons  Issne  against  the  de- 
fendant, H.  0.  Romlnes ;  that  a  writ  of  gar- 
nishment before  Judgment  Issue,  citing  the 
said  garnishee  to  appear  and  answer  herein ; 
and  that  on  final  hearing  the  plaintiff  have 
Judgment  sustaining  said  attadiment,  and 
for  judgment  for  debt  against  said  defend- 
ant in  the  said  sum  of  fl,607.47,  tc^ther 
with  all  costs,  and  an  order  directing  the 
garnishee  herein  to  pay  into  court  any 
sums  of  money  owing  to  the  defendant  or 
Judgment  against  said  garnishee  for  what- 
ever amount  it  owes  the  defendant,  and  for 
such  otiier  and  farther  relief  as  the  plaintiff 
may  be  entitled."  Upon  this  showing  a  gar- 
nishment summons  was  issued  against  the 
plaintiff  in  error.  The  return  of  the  officer 
who  served  the  same  was  In  words  and  fig- 
ures as  follows :  "Received  this  garnlshmrait 
on  the  4th  day  of  May,  1907,  at  Tishomingo, 
and  served  same  by  copy  personally  on  N.  H. 
Ricker,  general  manager  of  Ravla  Granite 
Ballast  Co.,  2  miles  west  of  Ravla,  May  4, 
1907."  Neither  the  defendant  nor  the  gar^ 
nlshee  entered  any  at^earance  In  the  cause, 
and  on  the  12tb  day  of  Deconber,  1907.  the 
court  rendered  Jad^rait  by  default  against 
H.  C.  Romlnes  In  the  sum  of  $1,607.47,  and 
likewise  Judgment  by  default  against  the 
Ravia  Granite  Ballast  Company  as  garnishee 
In  the  same  amount.  From  the  Judgment 
against  the  garnishee  the  plaintiff  In  error 
brought  the  case  to  this  court  by  petition  In 
error. 

A  great  many  errors  are  assigned,  but  the 
only  one  we  deem  It  necessary  to  notice  Is 
the  fifth:  "The  trial  court  erred  in  holding 
that  the  return  of  the  writ  in*  said  action 
showed  such  service  upon  your  petitioner  as 
would  Justify  a  Judgment  against  it  by  de- 
fault." We  believe  this  objection  is  well 
taken,  and  that  It  was  error  for  the  court 
below  to  render  judgment  by  default  against 
the  garnishee.  It  was  alleged  In  the  plain- 
tiffs complaint  that  the  plaintiff  in  error  was 
a  corporation  duly  Incor^rated  under  the 
laws  of  the  United  States  In  force  In  the 
Indian  Territory.  Service  upon  It  should 
have  been  made  In  compliance  with  section 
4979  of  Mansfield's  Digest  of  the  Statutes  of 
Arkansas  (Ind.  T.  Ann.  St  1899.  |  3184), 
which  were  in  force  In  the  Indian  Territory 
at  the  time  the  garnishment  summons  was 
Issued  and  served.  Section  4D79  (|  3184)  pro- 


vides that:  "Where  the  defendant  is  a  cor- 
poration, created  by  the  laws  of  this  state, 
tbe  service  of  the  summons  may  be  upon  the 
president,  mayor  or  chairman  of  tbe  board  of 
trustees,  and,  in  case  of  the  absence  of  the 
above  officers,  then  It  may  be  served  upon  the 
cashier,  treasurer,  secretary,  clerk  or  agent 
of  such  corporation." 

It  will  be  noted  that  the  statute  requires 
service  to  be  made  in  the  first  Instance  upon 
the  president,  mayor,  or  chairman  of  the 
board  of  trustees,  and  it  Is  only  in  the  ab- 
sence of  tbe  above  officers  that  service  may 
be  had  upon  any  other  agent  of  the  corpo- 
ration. In  order  to  make  a  valid  service  up- 
on a  corporation  by  serving  any  other  per- 
son than  Its  president,  nviyor,  or  chairman 
of  the  board  of  trustees,  It  was  necessary 
that  the  officer's  return  should  show  the  ab- 
sence of  these  officers.  A  similar  statute  had 
a  uniform  construction  placed  upon  It  by 
numerous  decisions  of  the  Supreme  Court  of 
tbe  state  of  Arkansas  prior  to  its  adoption  In 
the  Indian  Territory  by  act  of  Congress.  In 
tbe  case  of  Cairo  ft  Fulton  Railroad  Com- 
pany V.  Trout,  32  Ark.  17,  Mr.  Chief  Justice 
English,  who  wrote  the  opinion,  says:  'The 
general  statute  provides  that:  'Where  the 
defendant  Is  a  corporation,  created  by  tbe 
laws  of  this  state,  the  service  of  the  sum- 
mons may  be  upon  tbe  president,  chairman 
of  the  board  of  trustees,  or  other  chief  of- 
ficer; or  if  Its  chief  officer  is  not  found  In 
the  county,  upon  Its  cashier,  treasurer.,  secre- 
tary, clerk,  or  managing  agent,'  etc.  •  •  • 
If  tbe  chief  officer  of  the  corporation  was 
not  to  be  found  In  the  county  of  Saline,  the 
sheriff  sbould  have  stated  that  fact  In  his 
return,  and  shown  a  service  upon  some  per- 
son wbo  was  its  cashier,  treaaur«-,  secre- 
tary, derk,  or  managing  i^ent,  naming  tbe 
person  and  tats  oOice.  Cairo  &  Fulton  Ball- 
road  Co.  T.  Hecfat  &  Stevens,  20  Ark.  661: 
Odd  Fellows*  Building  Association  v.  Hogan, 
28  Ark.  261;  Alkln  v.  Gold  Mining  Co..  6 
Cal.  186 ;  Bruce  et  al.  v.  Arrlngton.  22  Ark. 
862,  and  cases  dted."  Tbe  same  question 
was  before  the  Supreme  Court  of  Arkansas 
again  in  Arkansas  Coal,  Gas,  Fire,  Clay  k 
Manufacturing  Co.  v.  Haley,  62  Ark.  144,  34 
S.  W.  545,  wherein  Haley  sued  tbe  Arkansas 
Coal,  etc.,  Compliny,  a  domestic  corporation  In 
the  state  of  Arkansas.  Summons  was  issued 
and  served  on  an  agent  of  the  Arkansas  Coal, 
etc..  Company.  Defendant  appeared  q>ecial- 
ly  for  the  purpose  of  moving  to  quash  the 
service  of  summons.  The  motion  was  denied, 
and  the  defendant  appealed.  Mr.  Justice 
Battle,  who  wrote  tbe  opinion  of  tbe  court 
says:  "The  return  upon  the  summons  issued 
by  the  clerk  In  this  action  does  not  show  a 
1^1  service  upon  appellant,  because  it  falls 
to  state  that  its  president  or  other  chief  of- 
ficer was  not  to  be  found  in  the  county  of 
Ouachita.  ♦  •  •  The  Jodgm^t  of  the 
circuit  court  1b  reversed,  and  the  cause  is  re- 
manded for  further  proceedings."  Tbe  case 
at  bar,  so  far  as  it  affects  tlv  piaiptlff  <n 
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error,  falls  within  the  role  laid  down  In  the 
foregoing  cases. 

The  Judgment  of  the  court  below  most  be 
reTflraed.  All  the  Juatlces  eoncar. 


INTSBNATIONAL  LAND  00.  T.  MAR- 
SHALL. 

(Supreme  Court  of  Oklahoma.   Nor.  2i,  190&) 

1.  Equitt  (I  65*)— Cleah  Hands. 

Equity  will  refuse  to  lend  Its  aid  in  any 
manner  to  one  seeking  its  active  InteriMsition 
who  has  been  guilty  of  any  nnlavful  or  in- 
equitable conduct  In  the  matter  with  relation  to 
woich  be  seeks  relief. 

[EJd.  Note.— For  other  cases,  see  Equity.  Cent 
Dig.  {{  185-187;  Dec.  Dig.  |  65.*] 

2.  Infants  (S  68*)  —  Contbtances  —  Avom- 
AROB— Return  or  Considebation. 

Where  a  party  fraudulently  represents  that 
he  is  over  21  years  of  age,  when  in  fact  he  is 
only  19  years  of  age,  and  such  false  and  fraudu- 
lent representatlMiB,  in  connection  with  his  ap- 
pearance and  size,  being  believed,  by  means  of 
a  deed  then  and  there  executed  and  delivered 
by  him  he  on  account  of  such  frandulent  repre- 
sentations obtains  the  sum  of  $125  as  a  part  of 
the  consideration  therefor,  snch  party  grantor 
whilst  in  possession  of  the  land  described  in 
sudi  deed  will  not  be  permitted  to  invoke  the 
aid  of  equity  to  have  such  deed  cancelled,  al- 
though it  may  be  absolutely  void,  without  of- 
fering to  refnnd  the  amount  of  money  so  fraud- 
nlentv  obtained.' 

[Ed.  Note— For  other  eases,  see  Infants,  Cent 
Dig.  I  1S7;  Dec.  Dig.  |  66^ 

S.  INFANTB  (S  S8*)  —  GONTETANCBS  —  AVOID- 
ANCE—RETURN  OT  Considebation. 

Althoogh  the  Injured  party  ma;  hare  had 

f trior  notice  that  such  jiarty  was  under  age,  yet 
f  he  believed  snch  false  representations,  which 
were  fraudulently  and  intentionally  made  by 
such  party  grantor^  and,  relying  thereon,  parted 
with  a  consideration  as  result  thereof,  such 

Earty  grantor,  although  the  other  party  may  not 
ave  exercised  reasonable  care,  will  be  refused 
the  aid  of  egui^  to  cancel  such  deed,  though 
It  may  be  absolutely  void,  unless  he  offers  to 
refund  the  amount  of  money  thus  wrongfully 
obtained. 

[Ed.  Note—For  other  cases,  see  InAints,  Cent. 
Dig.  i  167;  Dec  Dig.  S&*] 
(^llabns  by  tibe  Court) 
Kane,  J.,  dissenting. 

Appeal  from  the  United  States  Court  for 
the  Western  District  of  the  Indian  Territory. 

Action  by  Joseph  Marshall,  by  his  next 
friend,  Jeff  Marshall,  against  the  Interna- 
tional Land  Company.  Judgment  for  plain- 
tiff, and  defendant  appealed  to  the  United 
States  Court  of  Appeals  of  the  Indian  Terri- 
tory, whence  the  cause  was  transferred  to 
the  Supreme  Court  of  the  state  of  Okla- 
homa.   Reversed  and  remanded. 

On  the  29tb  day  of  December,  A.  D.  1905, 
the  appellee,  a  minor,  by  his  next  friend, 
Jelt  Marshall,  as  plaintiff,  instituted  this  ac- 
tion In  the  United  States  court  for  the  West- 
era  district  of  Indian  Territory,  at  Musko* 
gee,  against  the  appellant,  as  defendant,  al- 
legbog  Id  hlB  complaint  that  the  said  plain- 
tiff was  a  minor  under  the  age  of  21  years. 


and  brought  said  action  by  and  tbroogh  his 
father  aud  next  friend,  Jeff  Marshall;  that 
on  or  about  the  26th  day  of  I>ecember,  A.  D. 

1905,  he  was  a  minor,  being  18  years  of  age, 
and  a  dtlzen  of  the  Creek  Nation,  and  as 
such  there  was  allotted  and  patented  to  him 
certain  described  real  estate;  that  on  said 
date  the  said  plaintiff  endeavored  to  borrow 
some  money  from  the  defendant,  through  0- 
M.  Bradley,  its  president,  and  offered  to  give 
a  mortgage  on  40  acres  of  said  land  as  se- 
curity therefor,  and  the  defendant,  through 
Its  said  president,  informed  said  plaintiff 
that  It  would  let  him  have  fl25,  aud  would 
take  a  deed  to  40  acres  of  said  land,  with 
the  understanding  that  plaintiff  should  have 
the  privilege  of  returning  said  money  and 
the  defendant  would  reconvey  said  land  to 
him ;  that  thereupon  the  said  plaintiff  ac- 
cepted said  proposition,  and  executed  what 
was  thought  to  be  a  deed,  conveying  40  acres 
of  said  land,  and  delivered  same  to  the  presi- 
dent of  said  defendant  company,  and  that 
the  said  defendant  paid  to  said  plaintiff  the 
said  sum  of  $12S;  that  soon  after  plaintiff 
received  said  sum  of  money  and  executed 
said  deed  to  the  defendant  conveying  as  be 
thought  40  acres  of  land,  he  discovered  that 
said  defendant  had  taken  a  deed  to  all  of 
said  land,  being  120  acres ;  that  Immediately 
plaintiff  tendered  back  to  said  defendant 
the  said  sum  of  fl80  In  lawful  money,  aud 
demanded  the  reconveyance  to  him  of  said 
land,  the  said  sum  of  money  being  sufficient 
to  pay  all  Interest  and  cost  of  the  executing 
and  recording  of  the  deed,  and  the  said  de- 
fendant refused  to  accept  said  sum  of  mon- 
ey, and  refused  to  reconvey  said  land  to  said 
plaintiff;  that  the  defen^nt  well  knew  at 
the  time  of  the  executlcm  of  said  deed,  and 
before  the  same  was  executed,  and  before 
the  defendant  had  paid  the  plaintiff  said 
sum  of  money,  that  said  plaintiff  was  a  mi- 
nor, and  had  no  authorlly  to  convey  said 
land.  Plaintiff  then  and  there  in  open  court 
tendered  to  the  defendant  the  sum  of  |130, 
alleging  that  said  deed  was  duly  recorded  on 
the  27th  day  of  December,  A.  D.  1905.  In 
the  record  of  deeds  at  Wagoner  In  said  dis- 
trict, and  said  deed  is  a  cloud  upon  his  title. 
Plaintiff  prays  for  a  decree,  to  the  end  that 
the  defendant  be  directed  to  make  and  de- 
liver to  him  a  good  and  sufficient  deed,  re- 
conveylng  to  him  all  of  the  said  described 
land,  and.  In  the  event  that  the  defendant 
fails  or  refuses  to  do  so,  that  a  commissioner 
be  appointed  by  the  court  with  full  power 
to  act,  and  that  he  be  Instructed  to  convey 
all  of  said  land  by  good  and  sufficient  deed 
to  said  plaintiff. 

On  the  10th  day  of  January,  A.  D.  1906, 
the  defendant  answered,  denying  that  plain- 
tiff Is  a  minor  under  the  age  of  21  years  of 
age,  and  that  he  was  under  the  age  of  21 
years  on  the  26th  day  of  December,  A.  D. 

1906,  and  that  he  did  at  the  time  alleged  In 
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the  complaint  endeavor  to  borrow  money 
from  the  defeodant,  through  tta  presldrait, 
and  that  la  such  endeavor  offered  to  give  a 
mortgage  on  40  acr^  of  said  land,  and  that 
defendant,  throi^h  Its  president,  agreed  to 
loan  plaintiff  the  sum  of  $125,  and  as  securi- 
ty therefor  to  take  a  deed  to  such  land, 
with  the  onderatanding  that  the  plaintiff 
was  to  have  the  privilege  of  returning  said 
money,  upon  which  the  defendant  would  re- 
convey  to  him  said  forty  acres  of  land,  and 
that  any  such  proposition  was  made  and  ac- 
cepted for  a  loan  of  $125  to  the  plaintiff,  and 
that  in  drawing  up  the  papers  120  acres,  as 
alleged  in  the  complaint,  was  covered  and 
Included  by  the  deed  when  under  the  agree- 
ment only  40  acres  should  have  been  con- 
veyed, and  denies  that  said  plaintiff  offered 
to  redeem  said  land,  or  any  part  of  It,  by 
paying  back  or  tendering  to  it  the  amount 
he  had  received  from  said  defendant  as  part 
payment  under  the  deed  executed  by  Joseph 
Marshall  to  the  defendant,  conveying  to  it 
120  acres  of  land,  described  In  the  complaint, 
which  defendant  admits  was  allotted  to  said 
plaintiff.  Defendant  denies  that  at  the  time 
the  transaction  occurred  between  It  and  the 
plaintiff,  at  which  time  the  defendant  re- 
ceived a  deed  to  the  land  mentioned  In  the 
complaint  from  plaintiff,  Its  president,  C.  M. 
Bradley,  acting  for  it,  knew  or  had  knowl- 
edge and  belief  that  said  plaintiff  was  a 
minor  under  the  age  of  21  years.  Defend- 
ant admits  that  said  deed  executed  and  de- 
livered to  It  by  the  plaintiff  on  December  20, 
1905,  was  filed  and  recorded  at  Wagoner,  in 
the  Western  district  of  the  Indian  Territory, 
but  denies  that  said  deed  Is  any  cloud  upon 
the  plaintiff's  title.  For  further  answer,  de- 
fendant avers  that  under  the  allegatioua  of 
the  complaint,  to  the  effect  that  plaintiff  la 
a  minor  under  the  age  of  21  years,  and  was 
at  the  time  he  made  said  deed  on  December 
26,  1905,  thus  suit  cannot  be  maintained  by 
him  through  a  next  friend,  because  his  right 
to  disaffirm  and  set  aside  a  transaction  of 
the  character  alleged  does  not  accrue  until 
his  majority.  Defendant  pleads  that  it  paid 
the  plaintiff,  Joseph  Marshall,  the  sum  of 
$375  on  the  representation  of  said  Joseph 
Marshall  that  he  was  of  age,  and  had  a 
right  and  capacity  to  transfer  and  convey 
his  land,  which  the  defendant,  through  Its 
president,  C.  M.  Bradley,  believed  to  be  true, 
and,  acting  upon  such  belief,  paid  to  said 
plaintiff  the  said  sum  of  $375,  which  defend- 
ant avers  and  pleads  said  plaintiff  should 
refund  before  he  can  ask  equity  In  this 
court ;  that  on  December  26,  A.  D.  1905, 
the  defendant,  through  Its  president,  C.  M. 
Bradley,  purchased  lots  3  and  4  and  the 
southeast  quarter  of  the  southwest  quarter 
of  section  31,  township  IG  north,  range  17 
east,  in  the  Creek  Nation,  lud.  T.,  from  the 
plaintiff,  Joseph  Marshall,  and  agreed  to  pay 
him  therefor  the  sum  of  $1,400;  that  under 
said  agreement  It  did  upon  that  date  pay 
said  plaintiff  the  sum  of  $125,  and  execute 


and  deliver  to  hUn  a  dueblll  for  the  snm  of 
$1,275;  that  It  paid  the  said  plaintiff  the 
sum  of  $250,  which  was  credited  on  said 
dueblll  as  a  partial  payment  on  said  land; 
that  said  plaintiff  appeared  to  be  21  years  of 
age  at  the  time  this  contract  and  deed  was 
made ;  that  he  positively  and  assuredly  made 
the  statement  to  said  C.  M.  Bradley  that  he 
was  21  years  of  age,  and  had  capacity  t^ 
enter  Into  said  contract  and  execute  said 
deed,  upon  which  representations  and  state- 
ments of  said  plaintiff  the  defendant,  by  ami 
through  Its  said  representative,  paid  to  said 
plaintiff  the  said  sum  of  $375,  believing  the 
transaction  to  be  valid,  and  tiellevlng  the 
statements  made  by  the  plaintiff  were  true 
as  to  his  age;  that,  on  account  of  the  said 
representations  and  assurances  made  by 
plaintiff  as  to -his  age,  he  should  not  be  al- 
lowed to  repudiate  and  disaffirm  said  con- 
tract in  a  court  of  equity  without  first  doing 
equity  by  paying  back  to  said  defendant  the 
said  sum  of  $375,  paid  to  him  upon  said 
statements,  which  If  untrue  were  fraudu- 
lent. Defendant  further  pleads  tliat  If  the 
plaintiff  is  a  minor,  and  was  such  on  Decem- 
ber 26,  A.  D.  1905,  being  less  than  21  years 
of  age,  he  cannot  repudiate  and  disaffirm 
said  deed  executed  and  delivered  by  him  to 
said  defendant  because  of  his  minority  at 
the  time  the  suit  Is  brought.  Said  cause  was 
referred  to  a  master  to  take  testimony,  and 
to  report  his  findings  and  conciusiooa  as  to 
both  fact  and  law,  and  on  the  23d  day  of 
June,  A.  D.  1906,  the  cause  was  heard  on  the 
exceptions  to  the  master's  report  theretofore 
filed,  and  the  court  confirmed  the  same  In 
all  respects,  and  rendered  a  decree  as  pray- 
ed for  by  plaintiff,  to  which  action  of  the 
court  the  defendant  saved  its  exceptions. 

In  due  time  an  ai^al  was  taken  to  the 
United  States  Court  of  Appeals  for  the  Ii>- 
dlan  Territory.  On  the  25th  day  of  October. 
A  D.  1906,  It  was  stipulated  by  counsel  that 
whereas  the  defendant  bad  prayed  and  ob- 
tained an  appeal  from  the  decree  of  the 
court  in  this  case  to  the  United  States  Court 
of  Appeals  for  the  Indian  Territory,  and 
desiring  to  save  cost  for  making  up  and 
printing  the  record,  there  Iwing  but  two  prop- 
ositions defendant  desires  to  press  upon  the 
appeal.  It  was  agreed  that  in  toe  light  of  the 
evidence  taken  and  filed  In  this  case  that 
the  following  facts  were  established  by  the 
evidence  on  file  in  the  case  tiefore  the  mas- 
ter and  before  the  lower  court  on  the  trial 
of  said  cause,  to  wit :  (1)  That  the  plaintiff. 
Joseph  Marshall,  is  a  Greek  freedman,  a 
citizen  of  the  Creek  Nation,  not  of  Indian 
blood;  (2)  that  as  such  citizen  there  was  al- 
lotted and  patented  to  him,  as  his  distribu- 
tive share  of  the  lands  of  the  Creek  Nation, 
lots  3  and  4,  and  the  southeast  quarter  of  tbe 
southwest  quarter  of  section  31,  township  Hi 
north,  range  17  east.  In  the  Creek  Nation. 
Ind.  T.,  for  which  he  received  a  patent  ex- 
ecuted by  the  Principal  Chief  of  the  Creek 
Nation ;  (3)  that  on  the  26th  day  of  Decem- 
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ber,  1905,  said  Joseph  Marahall  waa  the  own- 
er and  In  the  posBessIon  of  said  land ;  (4) 
that  on  Bald  date  said  Joseph  Marshall,  by 
warranty  deed  In  due  form,  coDveyed  to  the 
defendant  all  of  the  land  above  described, 
which  was  duly  acknowledged  and  properly 
recorded  on  the  27th  day  of  December,  1905; 
that  at  the  time  said  Joseph  Marshall  ex- 
ecuted said  deed  he  also  made  an  affidavit 
in  words  and  figures  as  follows:  "Joseph 
Marshall,  being  first  duly  sworn,  upon  hjs 
oath  states  that  he  was  twenty-one  years 
old  on  Jone  2lBt,  1905,  and  that  be  makes 
this  affidavit  for  the  purpose  of  selling  his 
land  and  receiving  money  thereon"— (5)  that 
at  the  time  of  the  execution  of  said  warran- 
ty deed  aforesaid  the  plaintiff,  Joseph  Mar- 
shall, was  a  minor,  under  the  age  of  21  years, 
having  tieen  19  years  of  age  since  the  early 
part  of  June,  1005;  (6)  that  C.  M.  Bradl^, 
president  of  the  defendant  company,  acted 
for  it  as  its  agent  in  the  purchase  of  said 
land  from  the  plalntifT,  Joseph  Marshall ;  (7) 
that  the  defendant,  tbrongh  Its  said  agent,  0. 
M.  Bradley,  agreed  to  pay  as  the  considera- 
tion for  said  land  the  sum  of  $1,400,  $125  of 
which  sum  was  paid  to  the  plalntifT,  Jose^^ 
Marshall,  ou  December  26,  1905,  at  the  time 
he  executed  and  delivered  to  the  defend- 
ant the  atrave-mentloned  deed,  and  receiv- 
ed from  the  defendant  a  dueblll  for  the  re- 
mainder of  the  consideration ;  (8)  that  on 
December  26,  1905,  said  Joseph  Marshall,  In 
company  with  Sanders  Anderson,  another 
negro,  went  to  the  office  of  the  defendant 
company,  and  represented  to  said  C.  M. 
Bradley,  acting  for  the  defendant  In  this 
matter,  that  he,  Joseph  Marshall,  was  21 
years  of  age,  and  had  been  since  June  21, 
190S;  that  his  mother  so  informed  him,  and 
he  made  an  affidavit  to  that  effect,  as  ap- 
pears on  the  back  of  the  deed,  before  w.  J. 
Tandiver,  notary  public,  as  appears  from  the 
above  copy  of  said  deed ;  that  the  represen- 
tations of  said  Joseph  Marshall  that  he  was 
of  age.  takm  with  his  physical  appearance, 
were  believed  by  said  0.  M.  Bradley  to  be 
tme;  that,  believing  said  Joseph  Mar- 
shall to  be  of  age^  said  C  M.  Bradl^.  acting 
for  the  def^dant.  did  on  December  26,  1905, 
pay  to  aald  Joseph  Marshall  the  sum  of 
$135  as  part  payment  on  the  land,  taking 
from  him  the  deed  above  referred  to;  (10) 
that  on  December  27, 1905,  the  following  day, 
the  mother  of  Joseph  Marshall,  the  plain- 
tiff, went  to  the  office  of  the  defendant,  and 
told  the  said  0.  H.  Bradley  that  Joseph  Mar- 
shall WHS  her  son,  and  that  he  was  only  12 
years  old,  and  cautioned  defendant  not  to 
pay  plaintiff  any  more  money  on  the  land; 
(11)  that  on  December  28  or  29.  1905,  the 
defendant,  by  and  through  C.  M.  Bradley 
acting  for  It.  paid  to  Joseph  Marshall,  the 
plaintiff.  $250  further  on  the  consideration 
for  said  land,  at  which  time  said  Joseph 
Marshall  again  represented  that  he  was  of 
age;  (12)  that  on  the  trial  of  this  case  Jo- 
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seph  Marshall  testified  that  he  did  not  know 

his  age. 

It  is  further  stipulated  that  the  clerk  of 
the  United  States  court  for  the  Western 
district  of  the  Indian  Territory  In  making  up- 
the  transcript  of  the  record  may  omit  there- 
from the  master's  report  the  evidence,  and 
the  exceptions  filed  by  the  defendant  to  the 
master's  report,  and.  In  lieu  thereof,  Insert 
this  agreement:  "It  is  further  agreed  that 
the  only  questions  for  review  in  this  case  on 
the  appeal  are  (1)  whether  or  not  the  plain- 
tiff is  entitled  to  any  relief  without  paying 
back  to  the  defendant  the  $125  received  by 
him  on  December  26,  1905,  at  the  time  the 
deed  was  made;  and  (2)  whether  or  not  the 
plaintiff  Is  entitled  to  any  relief  in  this  case 
without  paying  back  to  the  defendant  the 
$250  received  by  him  on  Deceml>er  28  or  29, 
1905,  as  set  out  in  the  statement  of  facts, 
both  of  which  questions  were  on  the  above 
facts  properly  presented  to  the  court  below 
on  the  hearing,  and  decided  by  that  court 
against  the  defendant,  to  which  decision  de- 
fendant then  and  there  excepted.  It  is  fur- 
ther agreed  that  these  two  qnestlons  shall 
be  the  only  points  upon  which  the  defend- 
ant, as  appellant,  will  assign  error  In  the 
case."  The  appeal  was  perfected  In  the 
United  States  Court  of  Appeals  of  the  Indian 
Territory,  and  transferred  In  accordance- 
with  law  to  this  court  for  review. 

X.  A.  Gibson  and  Geo.  S.  Ramsey,  for 
appellant  B.  P.  De  Graflenreld  and  F. 
Scruggs,  for  appellee. 

WILLIAMS,  C.  J.  (after  stating  the 
facts  as  above).  Two  principles  settled  by 
the  great  weight  of  authority  respecting  the 
contracts  and  liabilities' of  Infants,  appar- 
ently not  antagonistic,  abstractly  stated,  In 
practloil  application,  produce  two  conflicting 
lines  of  adjudications:  (1)  The  contracts  of 
Infants,  when  not  for  necessaries,  lmiKH<e 
nothing  but  voidable  liabilities;  (2)  Infancy 
being  In  law  a  shield,  and  not  a  sword,  can- 
not be  pleaded  to  avoid  liabilities  for  frauds, 
trespasses,  or  torts.  To  reconcile  the  same, 
or  rather  to  determine  properly  where  one 
begins  and  the  other  ends,  la  not  without  dif- 
ficulty. 

The  first  reported  adjudication  Is  that  of 
Grove  v.  NeviU  (decided  during  the  reign 
of  King  Charles  II)  16  Car.  II,  Rot.  401.  83 
Eng.  Rep.  (Full  Reprint)  1238.  King's  Bench 
Book  12,  p.  1238,  1  Keble,  778.  being  "an  ac- 
tion upon  the  case  In  the  nature  of  deceit 
on  sale  by  the  defendant  of  goods  as  his  own, 
whereas  In  truth  they  were  another's.  The 
defendant  pleads  nonage  at  the  time  of  the 
sale,  to  which  the  plaintiff  demurred."  One 
of  the  Judges  considered  that  the  same  was 
a  tort  as  waste  or  escape,  and  that  nonage 
was  no  plea,  but  the  majority  of  the  court 
was  of  the  contrary  opinion,  holding  that 
there  was  no  actual  tort,  or  anything  ex  de- 
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ticto,  but  only  ex  contracta,  which  was  void- 
able by  plea,  and  only  a  tort  by  constrnc- 
tlon  of  law.  One  of  the  Judges  declined  to 
Tote  either  way.  The  next  case  Is  that  of 
Johnson  v.  Pie,  (decided  a  year  later)  i  Lev. 
169,  83  Eng.  Rep.  (Fall  Reprint)  353.  King's 
Bench  Boole  12,  p.  853,  which  was  an  action 
of  case,  "for  that  the  defendant,  being  an  in- 
fant, affirmed  hlmaelf  to  be  of  full  age,  and 
by  means  thereof  the  plaintiff  lent  him  £100, 
and  80  he  had  cheated  the  plaintiff  by  this 
false  afSrmation.  After  verdict  for  the  plain- 
tiff of  not  guilty,  and  £100  damages,  'twas 
moved  In  arrest  of  judgment  that  the  action 
would  not  lie  for  this  false  affirmation;  bnt 
the  plaintiff  ought  to  have  informed  himself 
by  others,  and  cited  Grove  and  NeviU's  Case, 
to  be  adjudged  In  this  court  In  Easter  Term, 
10  Car.  2,  Rot.  400;  where  In  case  against  an 
infant  for  selling  a  false  Jewel,  affirming  It 
to  be  a  true  one,  'twas  adjudged  the  action 
did  not  lie;  to  which  'twas  answered  that 
this  ]■  a  trespass  on  the  case,  and  an  in- 
fant is  chargeable  for  trespasses,  though  not 
for  contracts."  Two  of  the  judges  held  that 
the  action  did  not  lie  because  the  affirmation, 
being  by  an  infant,  was  void,  and  that  It  was 
not  like  under  trespass,  felony,  etc.,  for  un- 
dttr  such  circumstances  a  fact  or  act  was 
done.  The  other  Judge  doubted,  and  was  of 
the  opinion  that  Infants  are  chargeable  for 
trespasses,  and  so  If  he  cheat  with  false  dice, 
etc.  The  English  law  from  the  earliest  pe- 
riod has  thrown  the  mantle  of  protection 
around  the  minor  or  Infant  on  account  of 
bis  Ignorance  and  inexperience,  and  the 
courts  have  experienced  great  difficulty  In 
applying  the  facts  to  said  principles.  In 
many  cases  they  have  either  expressly  de- 
nied or  atnolutely  ignored  the  doctrine  that 
an  Infant  can  be  held  liable  In  a  court  of  law 
for  a  fraud  or  deceit  connected  with  a  con- 
tract, limiting  such  application  to  acts  pure- 
ly ex  delicto.  They  proceed  upon  the  ground 
that  the  Invalidity  of  an  infant's  contract  is 
a  matter  defensive  for  his  protection,  and  of 
which  all  persons  dealing  with  him  must 
take  notice ;  that  neither  an  honest  belief  by 
the  opposite  party  that  be  Is  of  full  age,  nor 
a  false  affirmation  to  that  effect  by  himself, 
operates  to  take  the  matter  out  of  the  gen- 
eral rule  since  the  Incapacity  to  bind  him- 
self springs  not  out  of  the  belief  of  either 
of  the  contracting  parties  upon  the  subject, 
but  upon  the  existence  of  his  minority ;  that 
to  hold  an  Infant  liable  for  or  estopped  by 
any  fraud  or  falsehood  In  any  manner  con- 
nected with  a  contract,  whether  before  or  at 
the  time  of  making  it.  Is  to  deprive  him  of 
the  protection  which  the  law  has  given  blm 
In  consideration  of  his  Ignorance  and  Inex- 
perience, 

There  Is  a  long  line  of  decisions,  both 
English  and  American,  sustaining  the  doc- 
trine announced  In  the  case  of  Johnson  v. 
Fie,  supra.  Brown  v.  Dunham,  1  Root 
(Conn.)  273;  Norrls  v.  Walt,  2  Rich.  Law 
(8.  O)  148,  44  Am.  Dec.  288;  West  T.  Moore, 


14  Yt.  (6  Book  Ann.  Ed.)  444,  89  Am.  Dec. 
2S5;  Schenk  t.  Strong.  4  N.  J.  Law,  97; 
Jennings  v.  Kundall,  8  T.  R.  335 ;  People  t. 
Kendall,  2S  Wend.  (N.  T.)  399,  37  Am.  Dec.  240; 
Penrose  v.  Curren,  8  Rawle  (Pa.)  351,  24  Am. 
Dec.  856;  Brown  et  al.  v.  McCune,  5  Sanf. 
(N.  T.)  224;  Wilt  v.  Walsh,  6  Watts  (Pa.)  9; 
Price  T.  Hewett,  8  Exch.  146;  Green  t. 
Greenbank,  2  Marsh.  485;  Morrill  v.  Aden. 
19  Vt.  505;  Hewitt.  V.  Warren,  10  Hun  (N. 
T.)  560.  In  the  case  of  Bvroy  v.  Nicholas  et 
al..  2  Eq.  Ca.  Abr.  488,  22  Eng.  Rep.  (Fall 
Reprint)  Chancery  Book  2,  p.  415,  decided  in 
the  year  1720,  It  was  said:  "A.,  an  heir  to 
his  father  and  special  occupant,  became  enti- 
tled to  a  lease  for  three  Uvea  of  certain 
lands  In  Hampshire,  and,  being  an  Infant  of 
about  17  years  of  age,  B.,  who  was  his  guard- 
Ian,  or  acted  as  such.  In  1727  did,  by  A.'8 
approbation,  for  £157  sign  a  demise  of  the 
said  lands  to  the  plaintiff  for  21  years,  to 
commence  from  May,  1730,  at  which  time  a 
lease  In  being  would  determine,  about  six 
mouths  before  A.  would  come  to  age.  The 
money  was  either  paid  to  A.  himself  or  to 
bis  guardian  by  bis  consent,  and  the  infant, 
to  shew  his  good  liking  for  the  bargain,  wit- 
nessed the  deed  and  the  receipt  of  the  money. 
B.  proving  afterwards  Insolvent,  and  having 
made  several  disadvantageous  bargains  for 
A.,  he  would  have  set  aside  this  lease,  and 
actually  demised  the  lands  to  C..  another  de- 
fendant, who  entered  upon  and  evicted  tbe 
plaintiff,  and  took  a  crop  of  com  which  tbe 
plaintiff  bad  sowed.  The  bill  against  A. 
was  to  make  a  new  lease  of  tbe  premises  for 
21  years,  or  to  refund  the  £157  fine;  and 
against  O.  to  have  satisfaction  for  the  crop. 
And  It  was  objected  for  A.  that  no  Interest 
passed  by  tbe  lease  of  the  guardian,  who  was 
nominal,  neither  testamentary  guardian,  nor 
guardian  In  socage ;  and.  If  he  bad  been  so. 
tbe  lease  could  not  be  obligatory  during  A.'s 
nonage,  and  that,  therefore,  the  lease  In  point 
of  law  was  absolutely  void;  and,  although  A. 
witnessed  tbe  lease,  yet  that  could  not  bind 
him  any  more  than  if  he  had  really  executed 
it,  which  he  might  have  avoided  at  his  coming 
to  age.  King,  Chancellor.  Infants  have  no 
privileges  to  cheat  men.  This  lease  was  made 
with  tbe  consent  and  approbation  of  A.,  the 
Infant,  who  was  above  the  age  of  discretion, 
and  knew  what  he  was  doing,  and  it  Is  certain 
his  consenting  to  the  lease  was  the  only  In- 
ducement the  plaintiff  could  have  to  take  It 
at  so  large  a  fine,  being  be  was  not  to  possess 
the  lands  'till  six  months  before  the  deter- 
mination of  the  Infancy,  etc.,  and  therefore, 
whether  ever  tbe  money  came  to  A.'s  hands 
or  not,  he  ought  to  make  good  the  lease  or 
refund  the  fine;  for  otherwise  the  plaintiff 
and  all  other  persons  would  be  defrauded 
by  the  collusion  of  an  Infant  and  his  guard- 
Ian,  and  BO  decreed  that,  A.'s  refusing  to 
make  a  lease,  he  shall  repay  the  fine.  But. 
as  to  the  crop,  bis  lordship  would  not  meddle 
about  that,  because  in  point  of  law  tbe  lease 
was  abBolatdy  null.**  In  the  case  of  Dmty 
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T.  Dmry  (decided  by  the  Lord  Chancellor  In , 
the  year  1760)  2  Eden,  38,  Beg.  Lib.  A.  176O, 
tol  465,  28  Eng.  Rep.  (Tall  Reprint)  Chan- 
cery Book  8,  p.  818,  It  was  declared  "that  the 
defendant,  Lady  Drury,  being  an  Infant  at 
the  time  of  her  executing  the  Indenture  on 
the  5th  of  October,  1737,  was  not  barred  of 
her  dower  in  the  intestate's  real  estate,  nor 
of  her  share  of  her  personal  estate,  under  the 
statute  of  distribution."  After  the  decree 
had  been  pronounced,  the  Earl  of  Bucking- 
hamshire and  Lady  Mary  Ann  Drury  Inter- 
married, and,  the  cause  being  revived,  an 
appeal  was  prosecuted  to  the  House  of  Lords. 
Earl  of  Buckinghamshire  t,  Drury,  2  Eden, 
59,  28  Eng.  Rep.  (Full  Reprint)  Chancery 
Book  8,  p.  Sia  In  that  case  the  Earl  of 
Hardwicke  said:  "See  the  case  of  Darllla 
T.  Davllla,  2  Tern.  724,  before  cited,  and 
Lord  Cowper's  reasoning  at  the  end  of  the 
case,  that  the  husband  might  thinlc  it  not 
necessary  to  make  a  will  because  be  might 
conaider  his  wife  barred  by  the  agreement 
A  contrary  construction  would  be  to  make 
this  adult  infant  commit  a  fraud  upon  her 
husband  by  claiming  In  contradiction  to  the 
articles.  But  minors  are  not  allowed  to  take 
advantage  of  Infancy  to  support  a  fraud. 
There  was  a  decree  by  Lord  Cowper  (analo- 
gous to  the  case  In  2  Leo,  108,  of  Figot  v. 
Rnssel),  where  tenant  In  tall  applied  to  bor- 
row money  on  a  mortgage.  The  attorney's 
clerk  who  engrossed  the  deed  was  the  Issue 
in  tall,  was  then  about  the  age  of  18,  and 
knew  of  his  being  Issue  in  tail,  but  took  no 
notice  of  It  Lord  Cowper  relieved  against 
this  minor,  and  would  not  suffer  him  to  take 
advantage  of  his  own  fraud.  Vide  note  fol- 
lowing Watts  T,  HalBwell,  Infra.  In  this  case 
I  most  take  it  Sir  Ttiomas  Dmry  relied  on 
this  agreement,  and  therefore  made  no  will, 
and  otherwise  that  be  was  drawn  in  and  de- 
ceived." And  It  was  ordered  by  the  House 
■of  Lords :  **That  so  much  of  the  said  decree 
complained  of  by  the  said  appeal  whereby  an 
account  is  directed  of  the  personal  estate  of 
the  Intestate,  Sir  Thomas  Druiy,  etc.,  be  af- 
firmed, qnd  that  the  residue  of  the  said  de- 
cree should  be  reversed;  and  it  was  declared 
that  the  respondent  Is  bound  by  the  agree- 
ment entered  into  in  consideration  of,  and 
previous  to,  her  marriage  with  the  said  Sir 
Thomas  Drury,  and  that  the  same  ought  to 
be  performed  and  carried  into  execution,  and 
that  the  respondent  Is  thereby  barred  of  her 
dower,  and  of  any  share  of  the  said  Sir 
Thomas  Drury's  personal  estate  under  the 
statiite  for  distribution  of  intestate's  estates." 
In  the  case  of  Ex  parte  Unity  Joint-Stock 
Mutual  Banking  Association,  In  the  Matter 
of  Octavlous  King,  a  Bankrupt  and  Ex  parte 
In  the  same  matter  (decided  June  1,  1858. 
before  the  Lord  Justices)  3  Deg.  &  J.  S3.  44 
Ei^.  Rep.  (Full  Reprint)  Chancery  Book,  24, 
p.  1194,  Lord  Justice  Knlgbt  Bruce  said: 
"It  is  unnecessary  to  say  what  In  this  case 
we  might  liare  thought  It  fit  to  do  If  we 
had  been  azerdaing  a  Jiirlsdictlim  merely  le- 


,  gal,  for  our  Jurisdiction  Is  equitable  as  well 
.as  l^al.  Again,  with  respect  to  our  equi- 
table Jurisdiction,  It  is  not  material  to  say 
what  we  might  have  thought  the  proper 
course  to  be  taken  In  the  absence  of  deci- 
sion; for  I  think  that  upon  the  admitted 
facts,  the  case  is  concluded  by  .tbe  Judicial 
opinions  of  Lord  Cowper,  Lord  Hardwicke, 
Lord  Thurlow,  and  other  eminent  judges 
which  it  would  be  lmpro[>er  in  us  practically 
to  question.  A  young  man  who  from  bis  ai>- 
pearance  might  well  have  been  taken  to  be 
more  than  21  years  of  age  engaged  in  trade, 
and  wished  to  borrow  or  to  obtain  credit,  and 
for  tbe  purpose  of  so  doing  represented  him- 
self to  the  petitioning  creditor  as  of  the  age 
of  22,  expressly  and  distinctly  so  represented 
himself.  We  feel  no  difficulty  or  doubt  on 
the  question  whether  the  minor  did  at  the 
time  believe  or  not  believe  what  he  said,  for 
it  is  impoBsible  from  the  materials  before 
us  to  infer  that  he  did  believe  bis  statement 
to  b6  true  or  was  Ignorant  of  his  own  age 
when  he  obtained  the  money.  The  question 
Is  whether  In  the  view  of  a  court  of  equity, 
according  to  the  sense  of  decisions  not  now 
to  be  disputed,  he  has  made  himself  liable  to 
pay  the  debt,  whatever  bis  liability  or  non- 
liability at  law.  In  my  opinion  we  are  com- 
pelled to  say  that  he  has."  The  Lord  Justice 
Turner:  "I  have  the  strongest  inclination 
to  expunge  this  proof,  but  tbe  authorities  are 
too  strong  to  permit  us  to  do  ao.  If  tbe 
course  which  has  been  taken  by  courts  of 
equity  on  this  subject  is  to  be  altered.  It 
must  be  80  by  the  House  of  Lords,  and  not 
by  us." 

The  other  class  of  decisions,  both  English 
and  American,  whilst  recognizing  the  nonlia- 
bility of  an  Infant  upon  its  contract  yet  dif- 
ferentiate between  holding  him  upon  a  con- 
tract and  making  bim  responsible  for  bis 
frauds,  deceits,  and  falsehood  in  matters  con- 
nected therewith,  but  not  forming  a  constitu- 
ent part  of  It,  wherever  the  action  brought  or 
defense  pleaded  sounds  in  tort  and  not  in  con- 
tract, although  the  deceit  or  frand  tapon 
which  the  same  is  based  was  connected  with 
the  contract.  In  the  case  of  Orove  v.  NevUl, 
supra,  the  gravamen  was  that  tbe  Infant  by 
deceit  in  tbe  sale  of  goods  as  his  own,  where- 
as in  truth  they  were  another's,  tbe  complain- 
ant was  damaged,  there  being  no  auction 
that  the  infant  then  and  there  falsely  alleged 
that  he  was  over  tbe  age  of  21  years,  and 
that  the  plaintiff  relying  upon  such  statement 
bought  said  goods ;  and  it  appears  that  the 
case  of  Johnson  v.  Pie,  supra,  was  decided 
upon  the  authority  of  Grove  v,  Nevlll,  supra, 
the  reasoning  of  which  was  based  upon  a 
false  assumption.  In  the  argument  of  John- 
son V.  Pie  the  Grove  and  Nevill  Case  was  cit- 
ed, "where,  in  case  against  an  infant  for 
selling  a  false  Jewel,  affirming  It  to  be  a  true 
one,  it  was  adjudged  the  action  did  not  lie," 
and  the  case  seems  to  have  been  considered 
as  If  the  affirmation  that  be  was  of  age  was 
to  be  regarded  as  a  part  of  the  ccmtract  But 
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there  is  a  wide  difference  between  the  two 
cases.  In  the  Grove  and  Nevlll  Case  the  sub-, 
ject-matter  of  the  contract  was  the  Jewel 
which  was  sold.  The  affirmation  that  It 
was  a  true  one  was  a  false  warranty  of  the 
article  sold.  If  the  defendant  had  been  of 
age,  assumosit  might  have  been  maintained. 
The  infant  was  not  to  be  charged  by  adopt- 
ing a  different  form  of  action.  But  the  rep- 
resentation In  Johnson  t.  Pie  and  in  the  pres- 
ent case,  that  the  defendant  was  of  full  age, 
was  not  a  part  of  the  contract,  nor  did  it 
grow  out  of  the  contract,  or  in  any  way  re- 
sult from  It  It  Is  not  any  part  of  Its  terms, 
nor  was  it  the  consideration  upon  which  the 
contract  was  founded.  No  contract  was  made 
about  the  defendant's  age.  The  sale  of  the 
goods  was  not  a  consideration  for  this  af- 
firmation or  representation.  The  representa- 
tion was  not  a  foundation  for  an  action  of 
assumpsit  The  matter  arises  purely  ex  de- 
licto. The  fraud  was  Intended  to  Induce,  and 
did  Induce,  the  plaintiff  to  make  a  contract 
for  the  purchase  of  the  land  covered  by  the 
deed,  but  that  by  no  means  maizes  it  a  part 
and  parcel  of  the  deed.  It  was  antecedent  to 
the  deed,  and,  If  the  infant  la  liable  for  a 
positive  wrong  connected  with  the  contract, 
but  arising  after  the  contract  is  made,  he 
may  well  be  answerable  for  one  committed 
before  the  contract  was  entered  Into,  al- 
though It  may  have  led  to  the  contract  It 
has  been  said  that  "all  the  Infants  in  S^ugland 
might  be  ruined"  if  infanta  wene  bound  by 
acts  that  sound  in  deceit.  But  this  cannot  be 
a  reason  why  the  action  should  not  be  main- 
tained for  fraudulent  wrongs  done,  for  the 
same  reason  would  seem  to  apply  equally  In 
cases  of  slander,  trover,  and  tr^ass.  The 
latter  are  as  much  the  results  of  indiscretion 
as  the  former,  and  quite  as  likely  to  be  com- 
'  mltted.  In  Bac.  Abr.,  Infancy,  1.  3,  it  is  said: 
"Also  it  seems  that  If  an  Infant,  being  above 
the  age  of  discretion,  be  guilty  of  any  fraud 
in  affirming  himself  to  be  of  full  age,  or  if 
by  combination  with  his  guardian,  etc.,  he 
makes  any  contract  or  agreement  with  the 
Intent  afterwards  to  elude  it  by  reason  of  his 
privilege  of  infancy,  that  a  court  of  equity 
will  deem  It  good  against  him  according  to 
the  circumstances  of  the  fraud."  3  Gwllllm'B 
Bac  604.  If  an  infant  has  fraudulently  rep- 
resented that  he  Is  of  full  age,  or  actively  and 
purposely  conceals  his  minority,  whereby  the 
other  party  is  induced  to  enter  into  a  con- 
tract, then  It  Is  held  that  the  infant  will  be 
estopped  in  equity  by  his  fraud  from  avoid- 
ing the  contract  on  the  ground  of  Infancy  to 
the  prejudice  of  the  other  contracting  party. 
Fei^uson  v.  Bobo,  54  Mlsa.  121;  Davidson  T. 
Young.  38  111.  145:  Conroe  v.  Birdsall.  1  Johns. 
Gas.  (N.  T.)  127,  1  Am.  npt*.  10">.  In  tlio  state 
of  New  Hampshire  there  Is  an  apparent  con- 
flict of  authority.  In  the  case  of  FItts  v. 
Hall,  9  N.  H.  441,  an  infant  had  bought  a  lot 
of  hats,  for  which  he  had  executed  his  note, 
and,  in  an  action  upon  the  note,  be  availed 
himaeU  Buccesafully  ol  th0  plea  of  infancy. 


Suit  was  then  brought  against  him  tot  deceit 
practiced  in  affirming  at  and  before  the  pur- 
chase that  he  was  an  adult  and  this  was 
maintained  in  an  elaborate  opinion,  review- 
ing the  same  to  some  extent  and  expressly 
-disapproving  the  case  of  Johnson  v.  Pie.  Lat- 
er, In  the  case  of  Prescott  t.  Norrls,  32  N.  H. 
101,  the  Supreme  Court  of  the  state,  while 
citing  the  case  of  Fitts  v.  Hall,  apparently 
with  disapproval,  held  that  an  infant  who 
sold  and  warranted  a  barrel  of  gin  to  be 
pure  could  not  be  held  liable  for  tlie  false 
warranty  because  that  was  a  part  of  the 
contract 

Likewise,  in  South  Carolina,  in  the  case  of 
Norrls  v.  Walt  2  Rich.  Law  (&  C.)  148,  44 
Am.  Dec.  283,  It  was  said  that  an  infant  could 
not  prejudice  his  rights  In  a  court  of  law  by 
neglecting  to  state  his  title  to  the  purchaser 
of  his  property  from  another;  yet  after- 
wards, in  the  case  of  Vance  v.  Word.  1  Nott 
&  McC.  (S.  C.)  109,  9  Am.  Dec.  683,  it  was 
held  that  infancy  was  no  defense  to  an  action 
for  a  deceit  practiced  In  selling  a  horse.  In 
the  case  of  Badger  v.  Phlnney,  15  Mass.  35^, 
8  Am.  Dec.  lOfi,  the  Supreme  Court  of  that 
state  held  that  where  goods  had  been  obtain- 
ed by  a  minor  upon  the  false  affirmation  that 
he  was  of  age  only  vitiated  the  contract  so 
that  no  title  ever  vested  in  the  minor,  and 
that  he  might  be  treated  as  having  unlawful- 
ly converted  them,  and  might  be  sued  in 
trover  or  replevin.  This  doctrine  was  ap- 
proved by  Jad«e  Story  (Story  on  Contract!, 
gS  107-111). 

In  this  case  it  is  not  necessary  to  deter- 
mine as  to  the  liability  In  actions  at  law  of 
Infants  for  frauds  and  torts  connected  with 
contracts.    The  following  proposlti(Hia  are 
raised  in  this  record:    (1)  Whether  at  not 
the  plalDtifl  Is  entitled  to  any  relief,  with- 
out paying  back  to  the  defendant  the  $12.') 
received  by  him  on  December  2G,  190^  at 
the  time  the  deed  was  made  and  dellvared 
to  the  defendant    (2)  Whether  or  not  the 
plaintiff  Is  entitled  to  any  relief  In  this  case 
without  paying  back  to  the  defendant  the 
$250  received  by  him  on  December  28  or 
190Q,  and  credited  as  a  part  payment  on  the 
consideration  for  said  land.   It  is  settled  by 
the  great  weight  of  authority  that  equity 
will  regard  the  circumstances  surrounding 
the  transaction — the  appearance  of  the  mi- 
nor; his  intelligence;   the  character  of  bis 
representations ;  the  advantage  he  has  gabl- 
ed by  the  fraudulent  representations;  and 
the  disadvantage  to  which  the  perstm  de- 
ceived has  been  put  by  them  In  determiulus 
whether  he  shall  be  permitted  to  Inv<*e  suc- 
cessfully the  plea  of  infancy.    That  an  In- 
fant must  restore  the  property  which  he  ob- 
tains on  a  contract  where  be  has  been  gulltj- 
of  deceit  or  fraud  before  he  can  avoid  it  is 
the  universal  rule  in  equity.    Petty  v.  Kob- 
erts,  7  Bush.  (Ky.)  411;  Damron  v.  Com- 
monwealth, 110  Ky.  20S.  61  S.  W.  459.  96 
Am.  St  Rep.  453;  Scbmlthelmer  v.  Eiseman, 
70  £y.  298;  Davis  t.  TlDgle^  8  B.  Mon.  (fisi 
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542;  Wrigbt  T.  Arnold.  14  B.  Mon.  (K7.)  638, 
<il  Am.  Dec.  172;  Hayes,  Adm'^  t.  Parker, 
41 N.  J.  Bq.  631,  7  Atl.  511;  Pemberton  BoUd- 
toc  ft  Loan  Assodatton  t.  Adams,  63  N.  J. 
Eq.  25a  81  Atl.  280;  Adams  t.  Fite,  8  Bazt 
•fTenn.)  70;  Oatrandw  v.  Qain,  84  Miss.  230, 
■86  South.  257,  106  Am.  St  Rep.  426;  Fergu- 
■son  T.  Bobo,  64  Miss.  121;  Levy  v.  Gray,  66 
Miss.  818;  Brantley  t.  WolC,  60  Miss.  480; 
Teager  t.  Knight.  60  Miss.  732;  WlUle  t. 
I^ooks,  46  Miss.  642;  Upshaw  t.  Gibson,  BS 
MlBS.  341;  Baker  t.  IStone  et  nx.,  186  Mass. 
406;  Thormaehlen  t.  Ka^^l.  86  Wis.  382, 
W  N.  W.  1060;  Ryan  t.  Qrawney,  .126  Mo. 
48^  28  S.  W.  180,  756;  DftTldaon  T.  Toni^ 
«t  al.,  38  in.  140;  BradshBW  t.  Van  Winkle, 
133  Ind.  134,  32  N.  E.  877;  Williamson  v. 
Jones.  43  W.  Vtb  56%  27  S.  B.  413,  38  L.  B. 
A.  604,  64  Am.  8t  Rep.  801;  2  Pomeroy  Bq. 
■Jnr.  f2d  Ed.)  |  94B;  2  Herman  on  EB^i^fpel 
ft  Bes  Adju^cata,  1 1119;  Blgelow  on  Estop- 
pel (&th  Ed.)  p.  600;  2  Eenfs  Com.  p.  240. 
In  the  case  of  Alfr^  r.  Colbert  (Ind.  T.)  104 
W.  646,  the  conrt  said:  "It  Is  contnided 
by  the  appellants  that  the  appellee  mlsrepre- 
«ented  his  age,  and  perpetuated  a  fraud  In 
inducing  them  to  pay  ¥650  for  the  land  In 
■controreray.  On  the  other  hand,  the  appellee 
contends  that  the  mtmey  paid  to  falm  while  a 
minor  has  been  wasted  and  squandered,  and 
that  consequently  be  should  not  be  compelled 
to  return  the  same.  The  conrt  below  found 
-that  the  plaintiff  at  the  time  of  executing 
tlie  first  and  second  deeds  was  Inexperienced; 
that  hla  education  and  training  was  limited; 
that  plaintiff  was  of  weak  and  fe^le  mind, 
and.  altbongh  not  Insane,  his  case  comes 
within  the  category  where  his  property  should 
tie  placed  In  the  bands  of  a  curator;  that 
the  consideration  paid  by  defendants  was 
wholly  Inadequate.  But,  In  view  of  the  mis- 
representations made  by  the  appellee  as  to 
his  age.  we  think  the  court  below  very  prop- 
erly ord«ed  that  the  appellee  shordd  refund 
to  the  defendants  within  one  year  from  the 
date  thereof  all  moneys  paid  to  him  for  and 
■on  account  of  the  pnrchaae  of  said  lands, 
which  the  conrt  finds  to  be  9^6^  with  in- 
tereet  at  the  rate  of  6  per  ceot  per  annum." 

From  the  facts  agreed  to  have  been  estab- 
lished by  the  evidence,  If  the  a^Uee.  Jo- 
s^h  Marshall,  had  been  of  age,  he  could 
liave  executed  a  valid  deed  to  the  appellant 
covering  said  land,  and  on  account  of  the 
affidavit  made  by  said  appellee  for  the  pur- 
pose of  selling  said  land  that  he  was  21 
years  of  age,  and  had  been  sbice  June  21, 
1906,  and,  taken  In  coimectlon  with  his  phy- 
-slcal  appearance,  the  appellant,  as  a  reastm- 
■able  person,  believed  the  same  to  be  true; 
that  the  said  appellant  at  the  time  the  deed 
was  executed  paid  to  the  appellee  the  smn 
of  ^t2S  and  executed  a  proper  note  for  the 
balance  of  the  purchase  price  thereon.  "He 
who  comes  Into  equity  must  come  In  with 
•clean  bands."  "He  that  hath  committed  In- 
iquity shall  not  have  equity."  Pomeroy's 
A^  Jur.  (8d  Ed.)  I  307.   The  appellee  will 


not  be  permitted  to  Invoke  the  powers  of 
equity  for  the  purpose  of  having  the  con- 
v^rance  canceled  without  offeidiv  to  return 
the  said  $125. 

From  the  facts  agreed,  as  proved.  It  fur- 
ther appears  that  on  the  27th  day  of  De- 
cember, 1006,  the  day  after  the  said  $126 
was  paid  to  the  appellee,  his  mother  stated 
to  the  appellant  that  he  was  only  12  years 
old,  and  cautioned  the  defendant  not  to  pay 
plaintiff  any  more  mon^  on  the  land.  There 
is  no  agreement  as  to  the  proof  as  to  Aeth- 
er or  not  appellant  made  reastmable  Investi- 
gation in  order  to' ascertain  wheth»  or  not 
the  statement  of  appellee's  mother  was  true. 
It  appears  that  the  aivellee  In  fact  was  19 
years  of  age,  and  that  his  mother  r^resent- 
ed  him  to  be  only  12  years  ot  ag&  The 
question  arises  as  to  whether  or  not  n^ll- 
gence  on  the  part  of  the  officer  of  the  aiQwl- 
lant  company,  although  the  anwUee  had 
been  guilty  ot  baud  or  deceit,  more  particu- 
larly guilty  of  the  specific  criminal  offense 
known  as  false  pretenses  under  the  laws  In 
force  in  that  Jurisdiction,  would  take  that 
transaction  out  of  the  rule.  Equity  Is  to 
give  relief  to  parties  where  It  cannot  be  af- 
forded at  law,  but  equity  \rill  refuse  to  lend 
its  aid  In  any  manner  to  one  seeking  its  ac- 
tive IntetiKwltlon  who  has  been  guilty  of 
any  unlawful  or  inequitable  conduct  In  the 
mattnr  with  relation  to  which  lie  seeks  ro- 
ll^. 16  Cyc.  144.  From  the  agreed  proof.  It 
appears  that  the  appellee  not  only  on  the 
26th  day  of  December,  1905,  practices  deceit 
or  fraud  upon  tbe  ai^ellant  company,  there- 
in securing  the  sum  of  $126.  but  that  a  few 
days  thenafter,  repeatii^  the  same  frand 
or  deceit,  secured  the  additional  sum  of  $!S0. 
The  fact  that  io  the  meantime  Information 
may  have  come  to  the  officer  of  the  appellant 
company,  which,  had  it  been  reasonably  fol- 
lowed up  and  Investigated,  would  have  pre- 
vmted  BUfdi  additional  fraud  or  deceit  from 
having  beoi  inracticed  upon  It,  does  not  lea- 
»en  the  fraudulent  acts  of  the  appellee.  It 
appears  that  the  appellee  la  In  possession  of 
the  land  covered  by  the  deed.  Is  a  court  of 
equity  to  lend  Its  Jurisdiction  to  the  party 
Initiating  such  fraud  and  deceit  by  cancel- 
ing this  deed,  though  It  be  void?  If  so,  it 
lends  encouragement  to  snch  fraud.  Equity 
aays  to  the  appellee:  "yon  must  lnv<Ae  my 
JurLsdlctltm  with  clean  hands,  havbig  com- 
mitted no  iniquity  in  the  transaction  about 
which  Its  power  Is  sought  to  be  exercised. 
If.  as  a  result  of  yoifr  frauduloit  act;  Incon- 
venience follows  to  you  or  the  subject  there- 
of, it  flows  from  the  necessary  consequences 
of  your  own  act"  The  doctrine  ot  estoppel 
does  not  apply  In  this  case.  Act  June  30, 1902. 
C.  1323,  li  16,  17,  32  Stat  603,  604;  Act  April 
21.  1004,  c.  1402.  33  Stat  204.  As  a  general 
rule  an  Infants  omveyance  of  realty  cannot 
be  conclusively  avoided  by  him  mitll  he 
reaches  full  age.  Welch  v.  Bunce.  83  Ind. 
3^;  Kllgore  v.  Jordan,  17  Tex.  341;  Cnm- 
mlngs  V.  Powell,  8  Tex.  80;  Harrod  v.  My- 
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en.  21  Ark.  692.  76  Am.  De&  416;  McCarthy 
T.  Nlcroal,  72  Ala.  832,  7  Am.  Rep.  418;  Sing- 
er Mfg.  Ca  T.  Lamb,  81  Mo.  221;  Irvine  t. 
Irrlne,  fi  MIna  61  (Gil.  44);  Zoucb  r.  Par- 
aoni.  8  Burr.  1794r  Stafford  t.  Boof,  9  Cow. 
(N.  Y.)  626;  Bool  r.  Mix,  17  Wend.  (N.  T.) 
119,  81  Am.  Dea  285;  Matthewaon  v.  Jobn- 
■tOD,  1  Hoffi.  Ch.  (N.  Y.)  560;  Chapman  t. 
CtaaiHuan.  18  Ind.  S06.  Bnt  these  authorltlea 
ai^7  to  voidable,  and  not  void,  deeds.  No 
question  la  raised,  howerer,  as  to  the  right 
of  the  infant,  by  his  next  friend,  to  institute 
this  acUtm  before  he  attains  his  majorltr- 
However,  the  mle  seems  to  be  that,  where 
the  deed  of  tbe  infant  Is  absolatdy  void, 
there  coidd  be  no  objection  to  a  suit  durli^ 
hia  Infancy  to  have  It  declared  void.  Swaf- 
ford  et  al.  t.  Ferguson  et  al.,  8  Lea  (Tenn.) 
292,  81  Am.  Bep.  689.  However,  in  note  to 
Craig  V.  Can  Bebber.  100  Mo.  6S4,  13  8.  W. 
906,  18  Am.  8t  Bep.  671,  It  la  stated,  refei^ 
ring  to  the  case  of  Swafford  v.  Vereaatm, 
supra:  "It  may  btf  remarked  tiiat  this  case 
virtually  stands  alone  among  recent  caaa  In 
Its  persistent  adheroice  to  a  criterion  long 
since  exploded."  We  are  Indlned  to  the  doc- 
trine, howevOT,  tliat  where  the  deed  Is  ab- 
solutely void,  and  there  la  no  question  of  af- 
firmance or  disaffirmance^  suit  may  be  main- 
tained daring  Infancy  to  have  It  declared 
void.  But  In  this  Instance,  the  appellee,  be- 
ing guilty  unlawful  or  Inequitable  con- 
duct in  the  matter  with  relation  to  which  he 
seeks  rell^  not  offering  to  do  equity,  cannot 
have  the  Interposition  of  the  powers  of  equi- 
ty. It  may  be  Insisted  by  appellee  that  aft- 
er he  reaches  his  majority  h^  can  more  read- 
ily find  a  purchaser  for  said  premises  with 
this  conveyance  cancded,  although  it  may 
be  absolutely  void;  but  a  party  with  unclean 
hands  with  relation  to  tbe  matter  about 
which  he  seeks  rell^  fi>r  his  conv^ience 
cannot  be  permitted  to  have  the  aid  of  equi- 
ty without  purging  himself.  If  a  court  of 
equity  were  to  be  permitted  to  lend  Its  aid 
for  any  such  purpose  without  equity  being 
done  by  the  party  Invoking  its  aid,  tbe  pur- 
pose for  which  courts  of  equity  came  Into 
being  would  become  abortive. 

The  Judgment  of  die  lover  court  is  revers- 
ed, with  Instructions  to  proceed  In  accord- 
ance with  this  opinion. 

Iteversed  and  remanded. 

DUNN,  TURNER,  and  HAYES,  JJ.,  con- 
cur.  KANBy  J»  dissents. 


PAULSEN  v.  CITY  OF  EL  RENO  et  al, 

(Supreme  Court  of  Oklahoma.    Dec.  1,  1908.) 

1.  MuNIOtPAL  C0BP0RATI0N9  (6  301*)— PdB- 
1,10    iMPBOVEMENTB— PaVIHO  —  ObDINANCE— 

XECEssrrr. 

Whenever  in  a  city  of  the  first  class  the 
property  owners  on  any  street  or  pert  of  a 
street  of  not  len  than  2,000  feet  In  length  by  pe- 


tition signed  by  a  majority  bt  sddi  propertj 
owners  request  the  city  council  to  pave  sodi 
street,  or  part  thereoC  with  any  material  used 
for  standard  paring,  to  be  designated  in  sacb 
petition,  it  then  ana  there  becoming  the  dutj 
of  the  city  council  to  proceed  to  pave  such 
street,  or  part  tl^ereo^  in  accordance  with  tbe 
prayer  of  such  petition.  It  behig  provided  by 
statute  that  no  resolution  or  notice  of  saeh  in- 
tention to  pave,  or  publication  thereof,  shall  be 
necessary,  ft  Is  not  required  that  snch  improve* 
meat  shall  be  directed  and  made  under  an  ordi- 
nance. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporation^  Cent  D%.  {  802;  Dee.  Dig.  t 
801.*] 

2.  Municipal  Cobpokationb  (|  S23*>— Pub- 
uc  luPBovEUKHia-^PAvma  —  Inaxouusi- 

TIBS— ErFBUT. 

When  a  majority  of  'the  property  ownen 
on  any  street  or  part  of  a  street  of  not  less 
than  2,000  feet  in  length  have  duly  petitioiwd 
the  dty  council  of  a  city  of  the  first  class  to 
pave  auch  street,  or  part  thereof,  with  materi- 
al used  for  standard  paving,  deeignatiny  tbe 
same,  and  said  council  having  proceeded  to  pave 
such  street  in  accordance  with  the  prayer  of 
Budi  petition,  no  resolution  or  notice  of  inten- 
tion to  pave,  or  publication  there<tf,  being  re- 
quired, such  Improvement  will  not  be  restrained, 
or  the  power  of  equity  permitted  to  be  invited, 
to  stop  such  improvement,  on  account  of  irr^- 
larities  in  the  procedure  subsequent  to  tbe  pres- 
entation of  the  petition  as  provided  by  law, 
when  there  la  neither  any  allegation  nor  proof 
as  to  fraud,  or  that  tbe  party  complaining  sus- 
tains any  specific  injury  on  account  thereof,  or 
that  there  was  reason  to  believe  that  there 
would  have  been  a  less  hid  for  aucli  paving,  es- 
pecially when  tbe  complainant  never  protested 
OKsinst  said  contract  or  sought  to  have  audi  Ir- 
r^ularltles  or  defects  remedied,  corrected,  or 
amended  before  said  council,  and  afterwards 
stood  by  and  permitted  the  contractor,  without 
warning  or  protest,  to  proceed  under  said  con- 
tract or  undertakiuK,  prejudicing  himself  by  an 
outlay,  and  partially  completing  same  by  mak- 
ing a  part  of  such  improvement. 

[Ed.  Note.— For  .other  cases,  see  Municipal 
C^^rations,  Cent.  Dig.  U  8^  843;  Dec.  Dig. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Canadian 
County. 

Action  by  Hans  C.  Paulsen  against  the 
City  of  EI  Reno  and  others.  Jud^nent  for 
defendants,  and  plaintiff  brings  error.  Af- 
firmed. 

On  tbe  16th  day  of  AOgast  A.  D.  1008.  the 
plaintiff  In  error,  as  plaintiff,  filed  his  peti- 
tion in  the  district  court  of  Canadian  coun- 
ty,, state  of  Oklaboma,  against  the  defend- 
ants In  error,  tbe  city  of  EI  Reno  and  P.  F. 
Connelly,  as  defendants,  praying  for  a  tem- 
porary writ  of  injunction  against  said  de- 
fendants. On  tbe  same  date  the  defendants 
appeared  and  answered,  and  said  cause  was 
submitted  to  the  court  on  an  agreed  state- 
ment of  facts,  in  words  and  figures  as  (ol- 
lowB,  to  wit : 

"First  That  on  the  4th  day  of  June,  1907. 
at  a  regular  session  of  the  city  council  of  tbe 
city  of  EU  Reno,  Canadian  county,  Okl.,  a 
petition  was  filed  before  the  said  council  pup 
porting  to  be  signed  by  a  maJ<Hlty  Dt  the 


•For  otbar  casta  see  same  ttvlo  and  section  NUMBER  in  Dec  *  Am.  Digs.  U07  to  data,  *  Raportar  laOiui 
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owners  of  proper^  Ijtx^s  tq;>on  and  facing 
Wade  Btreet,  In  the  city  of  El  Beno,  between 
tbe  rlfiht  of  way  of  the  Chicago,  Rock  Island 
&  Pacific  Railway  Ck)mpany  on  the  east  line 
of  aafd  right  of  way,  at  the  point  where  said 
street  intersects  said  right  of  way,  thence 
easterly,  alMig  said  street,  to  the  east  line 
of  Barker  arenue,  at  the  intersection  of  said 
Wade  street  and  Barker  avenue.  That  as  a 
matter  of  fact  said  petition  was  signed  by  a 
majority  of  such  property  owners  along  said 
street  between  the  points  designated.  That 
the  city  council  caused  the  question  of  soch 
majority  to  be  Investigated  by  a  committee  of 
said  council,  and  said  committee  reported  ac- 
cording to  the  truth  as  stated  abore.  That 
said  petition  prayed  for  the  curbing,  gutter- 
ing, and  paring  of  said  street  with  brick. 

"Second.  That  at  the  same  time  petitions 
were  filed  before  said  city  council  by  a  pur- 
ported majority  of  the  owners  of  property 
along  certain  portions  of  Rock  Island  avenue 
and  Bickford  avenue  and  of  Russell  and 
Woodson  and  of  Hayes  streets,  in  said  city. 
That  In  truth  a  majority  of  such  owners 
RUmg  eadi  of  aaM  streets  wherein  It  was 
prayed  that  the  city  council  have  such  street 
and  streets  pared  did  sign  such  petition,  and 
at  the  same  time  a  petition  was  filed  before 
said  council  for  the  paving  of  a  certain  alley 
in  block  elghtr-two  (82).  In  said  city  of  El 
Beno,  said  petition  to  pave  said  alley  being 
also  signed  by  a  majority  of  the  property 
owners  adjacent  tiiweto  and  Joining  the 
same. 

"Third.  That  the  dty  council  caused  In- 
Teatigation  to  be  made  Its  committee  oa 
streets  and  allies  as  to  whether  or  not  a 
majority  of  such  owners  along  said  streets 
and  alleys  and  avoiaes  had  duly  petitioned 
therefor. 

"Fourth.  That  said  petitions  referred  to  In 
tbe  three  previous  paragraphs  of  this  stipula- 
tion w«e  the  cxAy  petitions  filed  before  tbe 
dty  ooancil  at  said  time,  and  were  the  only 
and  all  tbe  petitions  poidlng  before  aald  dty 
conndl  from  said  date,  to  wit,  the  said  4th 
day  of  June,  up  to  and  including  the  ISth 
day  of  September,  1907.  That  no  matter  re- 
lative  to  paving  streets  in  said  city  betweai 
said  dates  arose  or  existed  befbre  said  coun- 
cil ezc^t  the  petiUrau  herein  referred  to. 

"Fifth.  That  after  the  filing  of  such  peti- 
tions as  above  stated,  and  after  the  r^rts 
of  the  committee  antbozised  to  investigate  as 
henin  stated,  the  dty  council  on  the  &Ui  day 
of  Jane,  «t  an  adjourned  session  thereof,  did 
act  as  follows:  *Moved  Smith,  seconded 
by  Stoneman,  that  the  prayer  of  tbe  petition- 
ers to  pare  certain  streets  be  granted,  and 
that  tbe  coundl  proceed  to  pave,  grade,  gat- 
tor,  and  curb  tbe  streets  named  In  the  peti- 
tion In  accordance  with  the  prayer  therein, 
and  that  the  dty  mgineer  be  instrncted  to 
pr^are  sections,  profiles,  and  spedflcaUons 
for  the  wori^  together  with  a  complete  estt 
mate  of  tbe  cost  Hotkm  carried.' 

''Sixth.  That  tiierenpcn  the  dty  engineer. 


acting  under  said  instructions  of  tbe  dty 
council,  did  proceed  to  make  and  prepare 
sections,  profiles,  and  speciflcaUons,  and  pre- 
sent an  estimate  of  the  cost  of  such  paving  on 
said  streets  and  avenues  and  alleys. 

"Seventh.  That  on  the  20th  day  of  August, 
1907,  the  dty  council,  acting  concerning  tbe 
plans,  spedflcations,  and  sections  so  reported 
by  the  dty  engineer,  adopted  tbe  same  as  the 
same  bad  at  divers  sessions  of  the  coandl 
been  amended,  and  adopted  the  said  amended 
plans  and  spedflcations  as  a  whole. 

"EU^th.  That  on  September  Sth,  at  an 
adjourned  session  of  the  dty  council,  the 
following  proceedings  were  bad:  'Moved  by 
Shuttee,  seconded  by  Abbott,  that  ih%  dty 
clerk  be  Instructed  to  advertise  for  bids  for 
the  proposed  paving  to  be  <^>ened  at  eight 
o'dock  p.  m.  Septonber  18th.  Motion  car- 
ried.' 

"Ninth.  That  all  the  proceedings  had  by 
said  coundl  between  the  4th  day  of  June 
and  said  18th  day  of  S^tember,  as  above 
stated,  had  reference  wholly  and  solely  and 
entirely  to  the  said  petitions  referred  to  In 
paragraphs  1,  2,  and  3  hereof.  That  tbe  dty 
clerk,  adlng  pursuant  to  said  Instructions  of 
the  council,  caused  to  be  pt^Ushed  the  fol- 
lowing notice  to  paving  contractors : 

"  'Notice  to  Paving  Contractors.  Sealed 
bids  win  be  received  at  tbe  office  of  L.  G. 
Adams,  dt7  clerk,  until  8  o'dock  p.  m.  Sep- 
tember 18.  1907,  for  tlie  grading  and  paving 
with  bride  tbe  following  streets  and  alleys  in 
the  dty  of  El  Reno,  Oklahoma  Territory,  to 
wit:  Bock  Island  avenue  from  north  line  of 
Bogns  street  to  tbe  north  line  of  Watta 
BlckfMd  avenue  from  north  line  of  Rogers 
street  to  tbe  north  line  of  London.  Hayes, 
Woodson,  and  Bussell  streete  from  east  line 
of  Blt^ford  to  the  west  line  of  Rock  Island. 
Wade  street  from  the  right  of  way  of  the 
Chicago.  Rock  Island  &  Pacific  to  the  west 
line  of  ]3arker  avenue.  London  street  from 
east  line  of  Bickford  to  west  line  of  Rock 
Island.  Alley  In  block  82,  from  south  line 
of  Hayes  to  tbe  north  line  of  Woodson.  Ac- 
cording to  plans  and  spedficattons  now  on 
file  in  the  ofilce  of  the  dty  derk.  Each  bid- 
der must  furnish  samples  of  his  material  as 
shown  by  the  spedflcations,  and  a  certified 
chedc  for  an  amount  equal  to  6  per  c^t  of 
the  amount  of  bis  bid,  payable  to  the  dty 
treasurer,  to  be  forfeited  to  tbe  dty  In  tbe 
event  bidder  falls  to  enter  into  contract 
All  bids  to  he  submitted  on  blanks  furnished 
by  the  dty.  Bids  will  be  opened  at  8  o'clock 
p.  m.  Sept  18, 1907,  at  tbe  dty  hall  in  said 
dty.  Foment  to  be  made  In  cash  or  certifi- 
cate as  provided  by  the  laws  of  the  territory 
of  Oklahoma.  The  dty  coundl  reserves  tbe 
right  to  reject  any  and  all  bids.  L.  Q. 
Adams,  City  Clerk.' 

*'  'Certificate  of  PabllcaUon.  I,  T.  B.  Allee, 
of  the  El  Beno  Democrat,  a  newspaper  pub- 
Usbed  in  El  Reno.  Oklahoma  Territory,  and 
of  latest  drcnlatjon  in  said  county,  do 
sdenmly  swear  that  the  above  advertisement 
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was- published  In  said  paper  for  ten  consecu- 
tive days,  the  first  publication  being  of  the 
issue  of  S^t.  6,  1907,  and  the  last  publica- 
tion being  In  the  Issue  of  Sept  17.  1907.  T. 
B.  Allee. 

"  'Subscribed  and  sworn  to  before  me  this 
10th  day  of  February,  1908.  Frank  Meyer, 
Notary  Public.  [Seal.]  My  commission  ex- 
pires June  22.  1909.* 

*'Tenth.  That  on  the  said  18th  day  of 
tember  the  cll^r  council  did  open  sealed  bids, 
■and  the  defendant  P.  F.  Connelly  was  found 
to  be  the  lowest  bidder,  and  bis  bid  of  $2.49 
per  square  yard  was  accepted  by  the  council, 
all  menibers  presoit,  being  seyen  in  number, 
voting*  aye.  That  thereuptm  tlie  following 
proceedings  were  had:  'Moved  by  Sbnttee, 
seconded  by  Freeman,  that  the  mayor  and 
city  clerk  be  Instructed  and  authortawd  to 
enter  Into  a  contract  with  P.  F.  Connelly  for 
the  constmctton  of  the  street  paving.  Mo- 
tion carried,  all  membos  present  voting  aye.' 

"Eleventh.  That  thereafter,  on  the  said 
18th  day  of  September,  1907,  the  said  P.  F. 
Connelly  and  the  mayor  of  said  city  and  L. 
Q.  Adams,  clerk  of  said  dty,  acting  under 
said  Instructions,  did  make  and  enter  into  the 
contract  attadied  to  the  petition  In  this  case 
as  Exhibit  A. 

"Twelfth.  That  the  said  ConneUy  In  aU  re- 
spects complied  with  the  conditions  of  said 
contract,  and  since  the  said  date  has  been 
«ngaged  in  using  said  streets,  avenues,  and 
alleys  by  curbing,  grading,  and  pavli^  the 
same  at  all  times,  and  has  in  all  respects 
«omplled  with  the  conditions  of  said  con- 
tract so  far  as  he  has  performed  the  same. 

"Thirteenth.  That  tiie  dty  council,  pursu- 
ant to  law,  duly  passed  an  ordinance  to  have 
made  appraisement  of  the  beneflts  to  the 
property  ownen  abutting  upon  said  streets, 
and  did  give  notice  as  required  by  properly 
publlsbiDg  the  ordinance  and  posting  notices 
of  such  appraisement  pursuant  to  law. 

"Fourteenth.  That  said  Conndly  has  com- 
pleted one  block  <a  such  paving,  to  wit,  that 
portion  of  said  Wade  street  lying  between 
said  right  of  way  of  the  Rock  Island  Rail- 
way Company  and  Grand  avenue,  being  that 
portion  of  Wade  street  within  said  paving 
district  petitioned  for. 

"Fifteenth.  That  the  action  of  said  ap- 
praisers has  been  reported  to  the  council 
showing  the  amounts  assessed  against  each 
lot  tt^ther  with  the  costs,  and  the  dty 
coundl  Is  about  to  pass  an  ordinance  approv- 
ing the  action  of  said  appraisers  and  to  Is- 
sue certificates  against  said  respective  pieces 
of  property  along  the  block  so  paved  to  the 
said  P.  P.  Connelly,  the  contractor. 

"Sixteenth.  That  the  petitions  referred  to 
In  paragraphs  1,  2,  and  3  of  this  stipulation 
were  all  filed  with  the  dty  coundl  at  the 
same  time,  and  are  and  have  been  at  all 
times  in  the  possession  of  the  city  clerk  of 
said  city,  and  have  at  no  time  been  recorded 
on  the  minute  books  of  said  dty  at  large. 
That  the  action  of  the  dty  council  in  each 


particular,  Including  the  several  spedflc  par- 
ticulars herein  designated,  had  reference  to 
all  of  the  said  streets  and  avenues  and  alleys 
referred  to  in  the  aald  three  first  paragraphs 
of  this  agreed  statement  of  facts,  and  no 
others. 

"Seventeenth.  That  the  dty  council  of  tin 
city  of  El  Reno  at  all  times  since  the  fllUig 
of  said  petitions  has  taken  action  In  eadi 
particular  w herein  paving  has  been  consider- 
ed before  said  coundl  with  refermce  to  the 
prayer  of  said  petitions  and  tlie  contract 
made  and  entered  into  with  the  said  P.  F. 
OonneUy  for  paving  Indnded  the  said  streeti; 
avenues,  and  alleys  referred  to  In  said  para- 
graphs 1,  2,  and  8  hereof. 

"Elghtemth.  That  all  of  said  parties— the 
city  council,  the  said  P.  F.  Gonndly,  and  the 
petitioners  in  said  petitions— have  treated 
said  action  of  the  dty  conncfl  and  said  con- 
tract as  legal  and  binding  on  said  dty  and 
said  Conndly  and  the  owners  of  pn^erty 
along  said  thoroughfare  mmtloned  In  said 
petitions. 

"Nineteenth.  That  the  curlrfng,  giadlng; 
and  paving  done  along  and  upon  said  streets, 
avenuw,  and  alleys  by  the  said  P.  P.  Con- 
ndly was  done,  has  been  and  Is  being  pv* 
formed,  under  and  by  virtue  of  the  said  con- 
tract, and  by  virtue  €f  said  petltltms  and  the 
acti(m  of  the  dty  coundl  therennder. 

"Twentieth.  In  verification  of  the  meters 
referred  to  In  connection  with  the  actltm 
the  dty  council  concerning  said  mattns,  a 
duly  certified  transcript  ot  the  proceedings 
of  the  dty  coundl  attached  to  the  petitlw 
herein  Is  r^erred  to,  as  wen  as  a  copy  of  the 
plans  and  miedflcationa  tradered  by  the  dty 
engineer  and  acted  uptm  by  the  dty  coimcii 
and  ai^roved  therelqr,  togettier  with  cnitract 
made  and  entered  Into,  are  hereby  referred  to 
for  greater  certainty." 

The  temporary  Injunction  prayed  for  was 
denied,  and  the  action  ct  the  lower  court 
Is  now  pn^rly  before  this  court  for  review. 

W.  M.  Wallace,  for  plalntiCT  in  error.  R 
R.  Forrest  and  Ludus  Babcock.  for  defend- 
ants in  error. 

WILLIAMS,  a  J.  (after  stating  the  facts 
as  above).  In  tbls  case  it  is  necessary  to 
pass  nixm  the  following  questions: 

(1)  WhethOT  or  not  whenever  in  a  dty  ct 
the  first  class  tbe  propnty  owners  oa  any 
street  or  part  ct  a  street  ct  not  less  than 
2,000  feet  In  length  by  petition  s^ned  by  t 
majority  of  such  property  owners  reqnest  tbe 
dty  council  to  pave  sndi  street,  or  part  ot  » 
street,  with  any  material  used  for  stsndard 
paving,  to  be  desisted  In  said  petition,  and 
It  thereupon  becomes  the  duty  of  the  di; 
council  to  proceed  to  pave  such  street  In  ac- 
cordance with  the  prayer  of  said  petition,  it 
being  provided  by  statute  that  no  resolatlon 
or  notice  of  Intention  to  pave  or  publication 
thereof  shall  be  necessary— such  Improvanoit 
shall  be  directed  and  made  under  an  ordi- 
nance. 
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(2)  Whether  or  not  a  majority  of  the  prop- 
erty owners  on  any  street,  or  part  of  a  street, 
of  not  less  than  2,000  feet  In  length,  having 
duly  petlHoned  the  council  to  pare  such 
street,  or  part  thereof,  with  the  designated 
material  used  for  standard  paving,  and  such 
council  haTli^  proceeded  to  pave  such  street 
in  accordance  with  the  prayer  of  bucA  peti- 
tion, no  resolution  or  notice  of  Intention  to 
pave,  or  publication  thereof,  having  been 
made,  on  account  of  Irr^laritles  such  Im- 
provement win  be  restrained,  where  there  la 
neither  allegation  nor  proof  as  to  fraud,  or 
that  the  party  complaining  sustains  a  spedflc 
injury  on  account  thereof. 

1.  The  proviso  contained  In  section  2  of 
an  act  entitled  "An  act  to  provide  for  the  Im- 
provement and  permanent  [>avlng,  curbing 
and  guttering  of  streets,  and  other  public 
places,  within  a  city  of  the  first  class,"  ap- 
proved March  5,  1901  (Laws  1901,  p.  67,  c.  8), 
being  section  444,  Wilson's  Eev.  &  Ann.  St 
1903,  provides  that  "the  property  owners  on 
any  streets  or  part  of  any  streets  of  not  less 
than  two  thousand  feet  In  length,  may  by  pe- 
tition signed  by  a  majority  of  snch  property 
on-nera,  request  the  dty  council  to  pave  such 
streets  or  part  of  street  with  any  material 
used  for  standard  paving,  to  be  designated  In 
such  petition,  and  it  shall  thereupon  be  the 
duty  of  the  city  council  to  proceed  to  pave 
such  street  in  accordance  with  the  prayer  of 
finch  petition,  and  no  resolution  or  notice  of 
intention  to  pave  or  publication  thereof  shall 
be  necessary."  This  proviso  appears  to  be 
mandatory  upon  the  city  council,  when  re- 
quested by  such  petition,  to  proceed  with 
such  Improvement  with  all  reasonable  dis- 
patch; and,  in  order  that  there  might  not 
be  any  delay  or  expense,  it  is  declared  that 
"no  resolution  or  notice  of  intention  to  pave 
or  publication  thereof  shall  Ije  necessary." 
When  the  petition  is  initiated  by  the  prop- 
erty owners.  It  Is  evident  that  no  ordinance 
is  required.  Kerker  et  al.  v.  Bocher  et  al. 
(Okl.)  95  Pac.  981. 

2.  It  is  neither  alleged  nor  proved  that, 
on  account  of  the  Irregularities  In  not  record- 
ing on  the  minutes  of  the  council  its  action 
In  designating  the  streets,  or  parts  of  streets, 
ordered  to  be  Improved,  the  material  and 
method  for  the  construction  thereof,  or  In 
adopting  the  plans  and  specifications,  or  In 
the  notices,  operated  to  the  Injury  of  the 
complainant,  or  any  one  else,  or  was  fraudu- 
lently done.  The  plalntiCT  made  no  protest  to 
the  city  council  against  such  contract,  or  the 
action  taken  by  It.  either  for  the  purpose  of 
preventing  the  Improvement  being  made  un- 
der such  a  procedure  or  of  having  any  omis- 
sions or  Irregularities  amended  or  corrected, 
and  permitted  the  defendant  Connelly  to  pro- 
<'eed,  without  any  objection  or  warning  under 
sjjld  contract,  to  curb  the  streets  and  alleys 
throughout  the  district  to  be  paved,  and  to 
gnuie  Wfido  street  throughout  the  whole 


course  where  pavement  was  to  be  laid,  and 
pave  a  portion  of  said  street  up  to  and  ad- 
joining the  Iota  of  complainant,  thereby 
standing  by  and  allowing  him  to  make  outlay 
to  his  detriment  under  said  undertaking. 
The  dty  council  acquired  Jurisdiction  by 
proper  petition  presented  by  a  majority  of 
the  property  owners;  it  being  Its  duty  to 
pave  such  street  or  streets  In  accordance 
with  the  prayer  of  said  petition  without  any 
resolution  or  notice  of  such  Intention  to  pave 
or  publication  thereof.  Any  Irregularity  that 
may  subsequently  occur  In  the  record  of  the 
proceedings  of  the  city  council  relative  to 
said  paving,  there  being  neither  any  allega- 
tion nor  proof  of  fraud,  or  that  such  irregu- 
larity worked  any  specific  Injury  to  the 
plalntlfTa  property  rights,  or  to  any  one  else 
similarly  circumstanced,  or  that  there  was 
reason  to  believe  that  there  would  have 
been  submitted  a  less  bid  for  such  improve- 
ment, there  Is  no  ground  for  equitable  Inter- 
vention. Hlxon  et  al.  t.  Oneida  County,  82 
Wis.  515,  52  N.  W.  445;  Marth  v.  City  of 
Kingfisher  (recently  dedded  by  this  court, 
but  not  yet  officially  reported)  96  Pac.  436; 
Cooley  on  Taxation  (3d  EM.)  p.  1440;  Gllmore 
V.  HenHg.  33  Kan.  156.  5  Pac  781;  New- 
man V.  Emi>orla,  41  Kan.  586.  21  Pac.  593. 

The  decree  of  the  lower  court  is  affirmed. 
An  the  Justices  concur. 


rUmiSQ  T.  FRANINO  et  al. 

(Supreme  Court  of  Oklahoma.   Nov.  23,  1908.) 

1.  MoBTOAOEs  (§  401*)— Default  in  Payment 
OF  Taxss— Right  to  Fouclose. 

Under  a  mortgage  clause  providing  that  the 
whole  amount  of  the  mortgage  debt  shall  be- 
come due,  at  the  option  of  the  mortgagee,  for 
default  in  the  payment  ot  taxes  before  the 
same  become  delinquent,  a  default  and  subse- 
quent  sale  of  the  mortgaged  property  does  not 
entitle  the  mortgagee  to  foreclose,  where  all 
tases,  penalties,  and  interest  lawfully  assessed 
agaiDSt  the  said  nroiKrty  have  been  fully  paid 
off  and  dischai^ed  by  the  mortgagors  and  notice 
thereof  given  to  the  mortgagee  before  suit. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec  Dig.  §  401.*] 

2.  MORTQAOES  (I  401*)— FOBBOLOSUBE. 

Where  from  the  record  it  appears  that  the 
clause  Id  the  mortgage  upon  which  the  alleged 
defaults  are  based  Is  too  indefinite'  and  uncer- 
tain to  authorize  a  default  thereon,  so  as  to  en- 
able the  mortgagee  to  declare  the  mortgage  ab- 
solute and  foreclose  the  same,  the  Judgment  of 
the  trial  court-in  refilling  to  foreclose  the  same 
will  not  be  distuTlied. 

[Ed.  Note.— For  other  cases*  see  Mortgages, 
Dec.  Dig.  9  401.*] 

(Syllabus  by  the  OourtO 

Error  from  District  Court,  Oleveland  Coun- 
ty ;  C  F.  Irwin,  Judge. 

Action  by  D.  B.  Fleming  against  John 
Franing  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Affirmed. 

On  September  3,  1904,  D.  B.  Fleming, 
plaintiff  In  error,  plaintiff  below,  sued  John 
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FmUnff,  Bebecca  Fnnbiff,  and  Ed.  B.  John- 
•on  (a  junior  mortgase4»  defendants  In  a> 
XOT,  def  endanti  below.  In  ibe  district  conrt 
oC  Glevdand  oonnty,  to  foreclose,  in  the 
lint  count  a  certain  mortgase  <ni  a  certain 
house  and  Jots  In  Norman,  OkL,  executed  and 
delivered  to  him  by  John  and  Bebecca  Fran- 
ing  on  July  12, 1902,  to  secure  to  him  a  debt 
of  95,000,  evidenced  by  their  promissory  note 
of  that  date,  payable  five  years  thereafter, 
with  Interest;  also  to  foreclose,  In  the  sec- 
ond count,  a  second  mortgage  on  said  prop- 
erty, oecuted  and  delivered  by  said  defend- 
ants on  the  same  day  to  B.  K.  Hlmes,  to 
secure  to  him  a  debt  of  92S0,  evldmced  by 
their  promissory  note  of  that  date,  payable 
at  stated  Intervals  thereafter,  of  which  said 
mortgage  plaintiff  was  the  owner  by  proper 
transfer  thereof  from  said  Blmes,  both  of 
which  he  alleged  to  be  doe  by  reason  (tf  the 
mortgagor's  failure  to  perform  certain  cove- 
nants contained  therein,  thereby  occasion- 
ing a  default,  because  of  which  he  had,  by 
proper  notice,  declared  the  entire  debt  due, 
4nd  prayed  Judgment  of  foreclosure.  After 
much  pleading  plaintiff,  on  November  16. 

1905,  filed  an  "amended  and  supplemental 
petition,"  and  again  declared,  as  aforesaid 
and  alleged,  a  breach  of  other  and  further 
q>ecial  covenants  contained  therein,  occasion- 
ing a  default,  because  of  which  he  had,  by 
proper  notice,  declared  the  entire  debt  due, 
and  prayed  Judgment  therefor,  and  that  said' 
mortgages  be  foreclosed.  To  this  there  was 
answer  filed  by  said  defendants,  which,  after 
admitting  the  execution  of  the  Instruments 
sued  on,  contained  a  general  denial  and  a 
plea  of  estoppel,  to  which  there  was  a  reply, 
In  eCTect,  a  general  denial  and  a  plea  In  con- 
fession and  avoidance  of  the  estoppel,  and 
on  June  1,  1006,  the  cause  coming  on  for 
trial,  both  parties  waived  a  Jury,  and  tried 
the  same  to  the  court,  who,  after  bearing  the 
testimony,  on  October  16,  1906,  found  "the 
Issues  In  favor  of  said  defendants  John  Fran- 
Ing  and  Rebecca  Franing,  that  there  was  no 
such  breach  of  the  conditions  of  the  mort- 
gages sued  on  herein  as  would,  under  the 
terms  of  said  mortgagee,  or  either  of  them. 
Justify  In  law  a  foreclosure  of  either  of 
them  in  this  action,  and  that  thU  action  was 
prematurely  brought,"  and  on  October  24, 

1906,  overruled  plalnticrs  motion  for  a  new 
trial  filed  on  the  17th,  to  which  he  excepted, 
and  dismissed  his  original  and  amoided 
and  supplemental  petition,  and  gave  Judg- 
ment against  him  and  for  costs,  from  which 
said  judgment  he  appealed  to  the  Supreme 
Court  of  the  territory  of  Oklahoma,  and  the 
same  Is  now  before  us  for  review  as  succes- 
sor of  that  court 

C  U  Boteford,  tor  j^lntltt  In  error.  Shat- 
tdl,  Keaton  &  Wells,  for  defendants  In  error. 

TURNER,  J.  (after  stating  the  facta  as 
above).  As  there  is  no  assignment  of  error 
relied  on  In  plalntlfl's  brief,  we  will  select 
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one  from  his  petition  In  error  which  will 
reach  the  metite  of  this  fontroversy,  and  tliat 
la:  'That  the  dedslon  and  Judgment  of  tlie 
conrt  Is  not  snstalned  saffldent  evidence, 
and  Is  coiitr»7  to  law.**  It  Is  <«fi«t^  tiiat 
as  the  first  mortgage  provides:  "Fonrtb. 
Upon  any  breach  of  the  first  second  and 
third  special  covoiante  of  this  miMrtgaga 
hereinbefore  enumwated  •  •  •  the  hold- 
er of  this  mortgage  may  declare  the  entire 
sum  or  sums  secured  hereby,  due  and  pay- 
able by  giving  ten  days'  Jiotlce  and  shall 
be  entitled  to  a  fbreciosnre  of  this  mortgage 
for  the  saUsftuitlDn  thereof,"  and  as  said 
sBcond  special  covenant  therein  provides: 
"Second.  Thst  the  first  parties  will  pay 
all  texes  and  assessments,  whether  general 
or  special,  lawfully  levied  or  assessed  on 
said  premises,  before  the  same  become  de- 
linquent"—that  there  Is  sufficient  in  this 
record  to  disclose  a  breach  of  this  covenant 
giving  plaintiff  the  right  to  foreclose,  and 
that  the  court  erred  in  falling  to  so  hold. 
For  a  breach  of  this  covenant  the  amended 
and  supplemental  petition  states,  in  sub- 
stance, that  deffflidants  failed  to  pay  all  tax- 
eft  and  assessments  levied  upon  the  mortgag- 
ed property  before  the  same  became  delin- 
quent for  the  years  1902  and  1903,  and  the 
same  was  sold  for  the  taxes  of  1002,  that 
the  taxes  of  1003  were  paid  by  the  par- 
chaser  at  the  sale  for  the  taxes  of  1002,  and 
that  on  August  22,  1904,  while  the  land  yet 
remained  unredeemed,  plalutlff  gave  dae 
notice,  as  required  In  the  fourth  q>ecial  cove- 
nant aforesaid,  and  thereby  elected  to  and 
did  declare  a  default  and  the  entire  sum 
secured  by  said  mortgage  due  and  payable^ 
This  ts  expressly  admitted  by  defeudants, 
but  it  la  by  them  contended  that  on  tbe 
same  day,  and  before  this  suit  was  brought 
all  taxes,  penalties,  and  interest  lawfully  as- 
sessed against  said  premises  had  been  by 
them  paid  off  and  discharged,  and  plaintiff 
duly  notified  thereof,  and  that  consequently, 
at  the  time  of  the  commencement  of  this 
action,  a  breach  of  this  covenant  did  not 
exist  end  no  right  to  foreclose  dther  of 
these  mortgages  had  accrued. 

As  this  statement  of  facts  is  expressly 
admitted  by  plaintiff  In  his  reply,  and  the 
testimony  so  discloses,  we  will  now  deter- 
mine what  effect  If  eny.  the  payment  of  said 
taxes  before  suit  had  on  plaintiff's  right  to 
declare  a  default  because  of  their  delinquen- 
cy, and  on  his  right  to  bring  tbis  suit  It  is 
contended  by  defendant  that  the  effect  was 
that  tbe  default  was  redeemed  and  a  bar  to 
the  suit.  In  this  we  concur.  It  has  been 
repeatedly  eo  held.  2  Jones  on  Mortgages,  i 
1185,  lays  down  the  general  rule  that: 
"  •  •  •  If  after  a  default  in  the  payment 
of  taxes  the  mortgagor  pays  the  same  with- 
out prejudice  to  the  mortgagee,  and  before 
suit  is  brought  to  declare  the  debt  due  be- 
cause of  the  default  such  payment  Is  a  bar 
to  tbe  suit" — citing  Smalley  v.  Ranken,  85 
Iowa,  612,  03  N.  W.  OOT.   In  that  eaae  in 
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the  trial  court  salt  had  been  bronght  to  de- 
clare the  debt  dae  because  of  a  default,  and 
foreclonre  had  been  decreed  upon  an  agreed 
Btatemoit  of  facts  to  the  effect  that  the  debt 
had  matured  by  the  terms  of  the  mortgage 
because  of  a  failure  to  pay  taxes,  but  that 
mch  had  been  made  a  basis  of  default,  by 
amendment,  after  said  taxes  had  been  paid. 
The  Supreme  Court  in  reversing  the  case 
said:  "The  condition  of  the  mortgage  that 
all  taxes  should  be  paid  within  30  days  from 
the  time  they  became  due  and  payable  is  a 
^und  upon  which  It  Is  sought  to  declare 
the  note  due  and  sustain  the  action.  •  •  • 
The  object  of  the  condition  of  the  mortgage 
was  to  enable  the  plaintiff  to  treat  the  debt 
as  due.  and  save  himself  from  loss  because 
of  the  default  After  the  payment  of  the 
taxes  all  such  liability  for  loss  was  at  an 
end.  HIa  situation  was  ezacUj  aa  if  there 
had  beeo  no  defiiiilt  as  ter  as  the  condi- 
tions for  forfeiture  were  concerned.  To  Jus- 
tify a  forfeiture  under  such  drcumstances 
would  work  an  injustice  that  the  court  ought 
not  to  permit  We  think  die  payment  of  the 
taxes,  after  a  breadi  of  the  condition  for 
their  payment  and  in  a  way  Oiat  no  preju- 
dice could  result  because  of  the  default,  and 
before  suit  brought  to  declare  the  debt  due 
because  of  the  default  in  payment  is  a  bar 
to  such  a  proceediiv.*'  Ver  Planck  t.  God- 
frey et  ai.,  4&  App.  DiT.  16.  68  N.-  X.  Suiq>. 
784.  Is  also  directly  in  point  There  the 
toart  in  the  syllabus  say:  "Under  a  mor^ge 
clause  providing  that  the  whole  amount  shall 
become  due^  at  the  option  of  the  mortgagee, 
for  a  defoult  In  the  payment  of  taxes  for 
60  days,  a  default  for  tliat  time  does  not 
entitle  the  mor^agee  to  foreclose,  where  the 
taxes  are  thereafter  paid  by  the  mortgagor, 
and  notice  therectf  c^Ten  to  the  mortgagee 
before  action  Is  begun."  And  in  pasali^, 
after  redtli^  the  tacts,  said:  "tipon  the 
foregoing  facts  we  are  at  a  loss  to  under- 
stand upon  what  eanltable  principle  a  Judg- 
ment of  foredosnre  and  sale  could  be  de- 
need.  At  most  tbere  was  but  a  technical 
defaidt  In  the  payment  of  the  taxes,  which 
were  promptly  paid  by  the  mortgagor  as  soon 
aa  her  attention  was  called  to  them.  The 
plaintiff  had  not  been  Injured  by  the  default; 
neither  had  her  security  been  impaired  or 
diminished  hi  the  slightest  decree.  The  pay- 
ment of  the  taxes  before  the  commoieemait 
of  the  action  restored  the  parties  to  their 
original  positions,  and  the  complaint  should 
therefore  have  been  dismissed.  !nie  case  of 
Shaw  T.  Welhnan,  08  Hun,  447,  IS  N.  Y. 
Supp.  D27,  Is  directly  In  point  There  Judge 
Daniels,  dellToring  the  opinion  of  the  court 
said:  It  further  appears  that  these  tans 
were  paid  on  the  21st  of  October,  1889,  and 
that  fact  was  alleged  by  a  supplemental  an- 
swer as  a  defense  to  this  action.  This  pay- 
moit  iB  Its  effect  tnHj  restored  all  the 
rli^ts  Intmded  to  be  protected  by  this  part 
of  the  mortgage.  It  indemnified  both  the 
plaintiff  and  his  assignee  against  all  possi- 


ble prejudice  or  loss  arising  from  default 
And,  when  this  appears,  it  is  the  policy  of 
equity  to  consider  the  default  to  iiave  been 
redeemed  by  a  payment.'  Moyes  t.  Ander- 
son. 124  N.  T.  175,  26  N.  B.  816,  21  Am.  St 
Rep.  657,  is  also  in  point" 

Under  this  view  of  the  case  that  the  pay- 
ment of  taxes  before  suit  was  a  bar  to  this 
suit  for  the  default  stated.  It  is  unnecessary 
to  discuss  wbetber.  as  Is  contended  by  de- 
fendants, plaintiff,  by  accepting  $350  as  one 
year's  interest  on  this  debt  on  August  15, 
1904.  with  knowledge  tliat  the  property  had 
been  sold  for  taxes,  thereby  treating  the 
mortgage  as  a  subeisting  one,  In  ^ect  waiv- 
ed the  default.  We  think  It  sufficient  to  say 
that  such  were  Uie  facts,  and  that  there  Is 
authorl^  to  sunwrt  the  contention  that 
they  did  constitute  a  waiver,  but  upon  this 
we  express  no  opinion.  Jacobs  et  al.  t. 
Swift,  8  Kan.  App.  857,  66  Pac.  1127.  It 
will  OiuB  be  seen  that  If  a  right  of  action  ac- 
crued to  plaintiff  to  foreclose  the  second 
mortgage  by  reason  of  said  nonpayment  of 
taxes,  payment  thereof  before  suit  also  op- 
erated as  a  bar  to  a  suit  for  its  foreclosure, 
and  that  the  court  did  not  err  in  so  holding. 

It  is  next  contended  that,  as  the  mortgage 
provides.  ■  first,  "that  said  first  parties  win 
procure  separate  policies  of  Insurance  against 
fire  and  tornadoes,  eadi  In  the  sum  of  $5,- 
000.00,  and  maintain  the  same  during  tlie 
life  of  ttOa  mortgage  for  ttM  ben^t  of  the 
mortgagee  or  his  asalgns,  and  made  payable 
to  the  mortgagee  or  ass^pis  as  his  or  their 
Interest  may  an>ear,  said  polidea  to  be  ap* 
proved  hr  B*  K.  Hlmes."  and  as  the  record 
discloses  a  default  in  this  special  covenant 
oa  the  part  of  the  said  mortgagors,  which 
wui  duly  declared  l^  plaintiff,  as  prescribed 
by  tlie  fourth  special  covenant  the  court 
erred  in  refusing  to  decree  a  foredosnre  on 
that  ground.  But  does  the  record  so  dls- 
dose  in  point  of  fact?  We  think  not  There 
Is  no  contention  as  to  the  tornado  insurance 
motioned  in  said  flnit  spedal  covenant  but 
It  is  contended  that  defendants  defaulted 
in  the  sum  of  91,000  on  the  16.000  fire  in- 
surance therein  covenanted  to  be  maintained. 
As  the  burden  of  proof  was  upon  plaintiff 
to  so  show  In  the  trial  cour^  and,  when 
then  found  against  as  he  was,  to  so  stiow 
to  this  court,  it  would  seon  tiat  the  in- 
stincts of  disputation  would  have  prompted 
him  to  point  out  In  his  brief  whcffeln  the 
testimony  sustained  his  contention,  but  such 
he  does  not  do  or  attempt  Besides,  it  was 
his  duty  BO  to  do  under  rule  No.  26  of  this 
court  We  have  gone  carefully  into  the  rec> 
ord,  however,  and  from  the  vague  and  con- 
filcttng  evldoice  on  tills  point  cannot  say 
that  ttie  court  erred  In  finding  as  it  did,  and 
that  no  default  of  this  covenant  olsted  In 
point  of  fact  at  the  time  this  suit  was  brought, 
nor  of  ttie  terms  of  the  second  mortgage  set 
forth  in  the  petition,  which  provided  as  fol- 
lows: "But  If  the  d^nlt  is  made  In  such 
payment;  ox  any  part  thereof  w  Interest 
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thereoD  when  due,  or  tbe  taxes,  or  ,lf  the 
Insurance  Is  not  kept  In  force  thereon,  then 
this  conveyance  shall  become  absolnte,  and 
the  whole  shall  become  due  and  payable,  and 
It  shall  be  lawful  for  said  party  of  the  sec- 
ond part,  his  heirs,  administrators  or  as- 
signs, at  any  time  thereafter,  to  sell  the 
premises  hereby,  granted,  or  any  part  there- 
of, In  the  manner  prescribed  by  law" — for 
the  reason  that  nowhere  in  this  mortgage  do 
the  mortgagors  obligate  themselves  to  pay 
the  taxes  or  l^eep  in  force  the  Insarance  on 
the  mortgaged  prenilsea. 

With  reference  to  taxes  and  Insurance 
there  can  be  said  concerning  this  mortgage, 
as  was  said  concerning  the  mortgage  in  No- 
ble T.  Greer,  48  Kan.  41,  28  Pac.  1004,  con- 
taining an  almost  identical  provision.  In 
that  case  suit  was  filed  to  declare  a  default 
on  the  mortgage  for  failure  of  tbe  mortgagor 
to  pay  taxes,  and  to  foreclose  tbe  same, 
and  which  was  filed  as  an  exhibit  to  tbe  pe- 
tition. Tbe  trial  court,  upon  objection, 
would  not  permit  evidence,  of  a  defanlt  to 
be  introduced  on  tbe  trial,  for  the  reason 
that  the  petition  failed  to  state  facts  suffi- 
cient to  show  that  the  mortgagor  had  made 
default  or  covenanted  in  the  mortgage  to 
pay  the  taxes.  On  appeal  the  Supreme  Court 
affirmed  tbe  Judgment  of  the  trial  court,  and 
In  passing  said:  "An  examination  of  the 
mortgage  attached  to  the  petition  In  this 
case  falls  to  disclose  any  provision  under 
which  the  mortgagor  promises  or  agrees  to 
pay  any  taxes,  or  to  secure  and  keep  any 
insurance  on  the  premises.  It  is  true  that 
the  d^ault  provision  of  the  mortgage  de- 
'dared  that.  If  default  be  made  in  sucb  pay- 
tnoits,  or  any  part  thereof,  or  tbe  Interest 
thereon,  or  tbe  taxes,  or  If  tbe  Insurance 
Is  not  kept  up  thereon,  the  conveyance  shall 
become  due  and  payable,'  and  tbe  mortgagee 
may  sell.  What  taxes  are  referred  to?  Tax- 
es on  the  land  described  in  the  mortgage? 
Probably.  But  there  Is  nothing  In  tbe  mort- 
gage to  show  what  taxes  are  meant  What 
Insurance  is  to  Iw  kept  up?  And  on  what 
property  Is  It  to  be  kept  up?  There  Is  no 
agreement  In  tbe  mortgage  by  which  the 
mortgagor  is  to  Insure  anything,  and  no  pro- 
vision pointing  out  what  property  Is  to  be 
insured,  nor  what  amount  of  insurance  is  to 
be  k^  thereon.  I^e  usual  provisions  found 
In  mortgages,  whereby  the  mortgagor  stipu- 
lates to  pay  the  taxes  on  the  premlsea  mort- 
gaged, and  keep  them  Insured,  are  omitted 
in  this  mortgage.  Tbe  debt  sued  on  In  this 
case  was  not  due  when  the  action  was  be- 
gun, except  upon  the  theory  that  default  had 
been  made  in  the  payment  of  taxes  by  the 
mortgagor.  We  are  not  willing  to  hold  a 
debt,  otherwise  not  due,  to  have  become  due 
by  reason  of  a  provision  in  a  mortgage  re- 
lating to  defaults,  when  the  mortgage  con- 
tains no  provision  for  payment  of  taxes  by 
the  mortgagor,  and  the  only  provision  in  the 


mortgage  relating  to  taxes  is  as  ind^nite 
and  uncertain  as  the  one  Involved  in  this 
case.  *  *  • "  And  so  also  In  this  case, 
the  usual  provisions  found  In  mortgages  ob- 
ligating the  mortgagors  to  pay  tbe  taxes  on 
the  premises  and  keep  them  Insured  being 
omitted  from  this  mortgage,  we  for  the  same 
reason  are  not  willing  to  hold  the  debt  there- 
in not  otherwise  due  as  accelerated  and  due^ 
and  order  a  foreclosure. 

Neither  is  It  necessary,  in  view  of  what 
we  have  held,  to  determine  whether,  as  con- 
tended by  defendants,  and,  In  effect,  held  by 
tbe  trial  court,  it  was  necessary  for  plain- 
tiff to  prove,  before  being  entitled  to  a  fore- 
closure of  tbe  first  mortgage,  a  concurrent 
breach  of  the  first  three  special  covenants 
therein  contained. 

This  has  been  rendered  obviously  unnec- 
essary, inasmuch  as  it  Is  apparent  to  us  that 
no  breach  existed  at  tbe  time  suit  in  fore- 
closure was  brought,  and  for  that  reason 
the  Judgment  of  the  trial  court  la  affirmed, 
and  It  is  BO  ordered.  All  the  Justlcea  concur. 


STATE  ex  rel.  CALDWELL  t.  HOOKER, 
Coouty  Judge. 

(Supreme  Court  ot  Oklahoma.   Nov.  24,  1908.) 

1.  Statutm  (S  109*)  —  ExpBBSBxon  OF  Sub- 
ject nr  Title. 

An  act  (Laws  1907-08,  p.  594,  &  69),  the 
general  object  of  which  wag  to  prohibit  the 
manufacture,  sale,  barter,  giving  away,  or  oth- 
erwise famishing  of  intoxicating  Uqaors,  except 
as  thereia  provided  for  medical,  industnal,  and 
mechanical  purposes,  entitled  "An  act  to  estab- 
lish a  state  agency,  and  local  agencies  for  the 
sale  of  intoxicating  liquors  for  certain  purposes ; 
and  providing  for  referring  same  to  the  people ; 
prohibiting  tne  manufacture,  sale,  barter,  giv- 
ing away  or  otherwise  furnishing  of  iotoxicat- 
ins  liQUors,  except  as  herein  provided ;  provid- 
ing for  the  appointment  of  an  attorney,  and  for 
tbe  enforcement  of  tbe  provisions  of  this  act; 
making  an  appropriation  and  declaring  an  emer^ 

rincy' — is  not  in  conflict  with  section  57,  art. 
(Bunn's  Ed.  \  130),  of  the  Constitution  of 
Oklahoma,  because  tbe  title  ctmtained  an  ab- 
stract of  the  contents  of  the  act;  the  Constitu- 
tion being  satisSed  if  the  act  has  but  one  gen- 
eral subject,  and  that  is  fairly  indicated  by  the 
title.  It  may  have  many  details,  but  if  they  all 
relate  to  the  same  general  subject  or  object, 
they  are  property  included  therein. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  %  136 ;  Dec  Dig.  |  109.*] 

2.  Statute  (3  109*)— Bxpbessioh  or  Sub- 
ject IN  Title. 

The  title  may  be  expressed  in  general 
words,  or  It  may  be  a  brief  statement  of  the 
subject,  or  it  may  be  an  Index  to,  or  an  abstiact 
of,  the  contents  of  the  act 

rEd.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  I  137;  Dec.  Dig.  %  109.*] 

3.  OoNefirrunoNAi.  Law  (j  IS*)— Cohstbuc- 
TioN— Intent. 

In  construing  a  provision  of  a  Constitu- 
tion, the  primary  inquiry  Is  to  ascertain  the  in- 
tention of  the  framers,  and  of  the  people  who 
adopted  the  same,  and  In  such  coi»tmction  and 
determination,  technical  rules  should  be  disre- 
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garded,  and,  as  a  rule,  a  mean  between  a  etrict 
and  a  libeTal  constructioD  followed. 

[Ed.  Note.— For  other  cases,  see  ConstituUon- 
al  Law,  Gent  Dig.  S  »:  Dec.  Dig.  |  13.*] 

4.  CoNBrmmoirAX.  T^w  (|  29*)— SblV'BIxs- 
cuniro  PBOvnuons— SuPPLBusHTABT  Ijee- 
laLATion. 

Though  a  constitutional  provision  may  be 
self-execDUDg,  yet  legislation  may  be  desirable 
for  the  better  protection  of  the  rigbt  secared, 
and  to  proride  a  more  sped&c  and  convenient 
remedy  for  carrying  out  such  provision. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law.  Cent  Dig.  f  32 ;  Dec  Dig.  f  29.*] 

5.  CoNffrrrunowAL  Law  (J  29*)-— Seu-Eie- 

CUTINO  FbOVISIONS— SUFPLEHENIABT  I^- 
ISLATION. 

The  only  limitation,  unless  otherwise  ex- 
pressly indicated,  imposed  upon  the  Legislature 
in  such  legislation  is  that  the  rights  guaranteed 
thereunder  riiall  not  be  cnrtailed,  or  any  ondue 
burdens  placed  thereon.  Supplementary  legis- 
lation in  partienlars  where.  In  itself,  it  Is  not 
as  complete  as  may  be  desirable  may  be  enacted. 

[Ed.  Note^For  other  cases,  see  Constitution- 
al Law,  Ceot  Dig.  I  32 ;  Dec.  Dig.  |  20.*] 

6.  gorbtitdtioiiai.  i^w  ^  28*)— powbb  ot 

Legislatube— Implied  Limitation. 

A  restriction  or  limitatioo  upon  the  power 
of  the  Legislature,  upon  any  subject  of  legisla- 
tion, will  not  be  presumed  or  implied,  unless 
from,  the  entire  Instrument  it  clearly  appears 
that  It  was  so  intended. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  fi  30 ;  Dec.  Dig.  {  28.*] 

7.  ConsnTUTioNAL  Lav  (|  26*)— LnaxATion 

on  IjEOISLATION. 

The  prohibition  article  was  not  intended  as 
a  limitation  or  restriction  upon  the  power  of 
the  people,  through  the  initiative  or  the  Legis- 
lature, to  enact  additional  or  supplemental  leg- 
islation relative  to  the  liquor  traffic,  except  that 
DO  enactment  should  contravene  the  provisions 
of  such  ordinance. 

IBd.  Note^For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  f  80;  Dec  Dig.  >  26.*] 

8-  Statutes  (§  107*)— Oowstbuction  —  Sub- 

BTITUTIOM  OF  WOBDS— "AND"— "Ob." 

Whenever  it  Is  clear  that  either  of  the 
words  "or"  or  "and"  has  been  mlstalcBnlr  used 
for  the  other,  the  word  Intended  will  be  sub- 
stituted for  the  one  mistakenly  used,  so  as  to 
carry  out  the  legislative  intent  [Oting  Words 
and  Phrases,  vol.  6,  p.  5003.] 

fEd.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  8  275;  Dec.  Dig.  {  197.*] 

9.  Statutes  (I  197*)  —  CoNsTEncxion  —  Sdb- 
BTiTunow  OP  WoHDS— "And"— "Ob." 

It  is  not  that  "or'*  is  mad  "and."  for  "or" 
never  means  "and,"  bat  "or,"  when  used  by  mis- 
take for  "and,"  should  be  subsUtuted  by  "and" ; 
the  legislative  intent  imperatively  so  requiring. 

[Ed.  Note.— For  other  cases,  see  StatutesL 
Cent  Dig.  8  275;  Dec.  Dig.  i  197.* 

For  other  definitions,  see  Words  and  Phraser 
vol.  1,  pp.  385-394 ;  vol.  8.  p.  767S.] 

10.  IltTOXICATING  LiQUOBS  (|  245*)— BBABCH- 
E8  AND  8XIZtIBE»-7STATOTB8. 

Section  8,  art  3,  of  the  enforcing  act  (Laws 
1907-08,  p.  006,  c  69),  was  evidently  intended 
by  the  Legislature  to  follow  the  language  of 
sectitm  90,  art  2  (Bunn's  Ed.  !  39)  of  the  Con- 
stitution, relative  to  search  and  seizure,  and 
that  the  word  "or"  was  Inserted,  either  by  the 
framer  of  the  act  or  by  the  copyist,  by  inad- 
vertence or  clerical  error ;  and,  In  order  to  car^ 
ry  out  the  evident  legislative  intent,  the  same 
will  be  construed  by  suhstitating  the  conjunc- 


tive particle  "and**  In  the  place  ot  the  disjunc- 
tive %r." 

[Ed.  Note.— For  oth^r  cases,  see  Intoxicating 
Uquors,  Dec  Dig.  {  245.»] 

11.  STATDTia    (I    212*}  —  CONSTBUOTIOH  — 

Changs  in  ^mno  Law. 

The  pie8umi>tion  Is  that  the  Le^lature 
does  not  intend  to  make  any  diange  in  the  ex- 
isting taw  be.Tond  what  is  expressly  declared ; 
and,  when  an  act  creating  a  remedy  or  ri|^t 
does  not  prescribe  the  procedure  therefor,  it  will 
be  assumed  that  the  general  mode  of  procedure 
was  intended,  unless  Uie  same  is  expresdy  ex- 
cluded. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  »  2S8;  Dtc  Dig.  |  212.*] 

12.  JUBT  (I  19*)— BlSBT  TO  TbIAL  BT  JUBT— 

Sbizdbb. 

In  trials  as  to  property  rights  under  section 
6.  art  3,  of  the  enforcing  act  (Laws  1907-(^ 
p.  606,  c  60),  claimants  are  entitled  to  the 
right  of  trial  by  jury. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
D«.  S  124;  Pec  Dig.  I  19.*] 

(Syllabus  by  the  Ooort) 

Original  petition  for  mandamus  by  the 
State,  on  relation  of  Fred  S.  Caldwell,  Coan- 
sel  to  the  GoTemor,  against  Sam  Hooker, 
County  Judge  of  Oklahoma  County.  Writ 
awarded  upon  further  application^  In  the 
event  reepoodent  failed  to  act 

On  the  9th  day  of  September,  A.  D.  1908. 
the  relator,  Fred  8.  Caldwell,  as  counsel  for 
the  Governor  of  the  state.  Joined  by  Edward 
E.  Beardon,  county  attorney  of  Oklahoma 
county.  Instituted  this  action  In  this  court 
by  petition,  alleging  that  the  respondent  was 
the  duly  elected,  qualified,  and  acting  coun- 
ty Judge  of  said  county,  and  had  been  con- 
tinuously since  the  16tb  day  of  November, 
A.  D.  1907;  that  on  the  8th  day  of  Septem- 
ber, A.  D.  1906,  there  was  presrated  to  said 
respondent,  as  county  judge,  an  Information 
or  complaint,  in  due  form,  duly  supported 
by  the  affidavit  of  Jas.  L.  Brown,  and  in- 
dorsed, respectively,  by  the  cotmty  attorney 
and  county  judge  of  aald  coon^,  as  follows: 

^'Oklahoma  Olty,  Oklahoma.  Sept  8,  190& 
I  examined  facta  and  recommend  that  war- 
rant iame.  [Signed]  Edward  E.  Reardon, 
County  Attorney." 

"This  showing  presented  to  me  in  open 
court,  and  I  refuse  to  Issue  the  search  war- 
rant prayed  for  by  Jas.  L.  Brown,  for  the 
reason  that  I  hold  the  act  referred  to  herein 
and  under  which  the  warrant  Is  sought  to 
be  issued,  to  be  unconstitutional  and  void 
under  the  Constitution  of  Oklahoma.  Ap- 
plicant excepts.  Dated  Sept  8,  1908.  [Sign- 
ed] Sam  Hooker,  Co.  Judge." 

It  is  further  alleged  that  said  reepond^t,. 
In  falilBg  to  take  jurisdiction  and  Issue  tbe- 
search  warrant  prayed  for,  failed  and  refus- 
ed to  perform  a  duty  Imposed  upon  him  by 
law  as  judge  of  said  county  court  It  la- 
further  alleged  that  under  the  law  all  ap- 
peals from  justices  of  tbe  peace  in  Oklahoma 
county  are  returnable  to  the  said  county 
court,  over  which  the  respondent  presides 


>ror  other  eases  see  sane  topic  an«  section  NUUBBR  la  Dec.  ft  Am.  Digs.  Udl  to  date.  A  Raportsr  Xodexea 
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as  judge,  8Dd  that  practically  all  proeeca- 
tlons  for  violation  of  the  laws  of  Oklaboma 
relating  to  tbe  aale  of  Intoxlcatiiig  Uqoors 
an  cognisable  before  said  county  court,  and 
tbat  said  respondent,  in  holding  the  said  act, 
commonly  known  as  the  "BUlaps'  Bill,"  otb- 
erwlBe  herein  referred  to  as  the  "EnfOTdng 
Act"  (Laws  1907-06,  p.  594,  c.  00),  nncon* 
Btitutional  and  TOld,  renders  It  Impractica- 
ble to  enforce  the  proTlslons  of  said  law  In 
said  county,  and  that  the  state  has  no  otber 
plain  and  adequate  remedy  except  by  man- 
damus. Wherefore  the  petitioners  pray  that 
this  court  take  original  jurisdiction  and  is- 
sue an  altematlTe  writ  of  mandamus  to 
the  said  respondent,  commanding  him  to  as- 
sume Jurisdiction  and  Issue  the  search  war- 
rant as  prayed  for,  or  to  appear  before  this 
court  at  a  stated  time  and  show  cause.  If 
any,  why  said  writ  Bhoidd  not.be  BaOe  final 
and  peremptory. 

Fred  S-  Caldwell,  J.  L.  Brown,  and  O.  T. 
Smith,  for  relator.  J.  H.  Grant,  O.  W. 
Stringer,  and  EL  O.  McAdama,  for  ra^ond- 
ent. 

WILLIAMS,  O.  J.  (after  stating  the  facts 
%s  above).  It  is  necessary  to  pass  on  the 
following  quMtions,  In  order  to  det^mlne 
whether  or  not  the  writ  should  be  awarded: 
(1)  Whether  or  not  the  act  entitled  "An  act 
to  establish  a  state  agency,  and  local  agen- 
cies for  the  sale  of  Intoxicating  liquors  for 
certain  purposes;  and  providing  for  refer- 
ring the  same  to  the  people;  prohibiting  the 
manufacture,  sale,  barter,  giving  away  or 
otherwise  furnishing  of  intoxicating  liquors, 
except  as  herein  provided;  providing  for 
tbe  appointment  of  an  attorney,  and  for 
the  enforcranent  of  the  provisions  of  this 
act;  making  an  appropriation  and  declaring 
an  emergency"  (Laws  1907-08,  p.  tS94.  c.  89) 
— contravenes  section  57,  art.  5  (Bunn's  Ed. 
f  180)  of  the  Constitution  of  Oklahoma.  (2) 
Is  tbe  prohibition  article,  submitted  sepa* 
rately,  and  ratified  at  the  same  time  tbe 
Constitution  was,  an  Implied  limitation  on 
the  Legislature,  and  Is  section  1,  art.  3,  of  the 
enforcing  act,  void  for  tbe  reason  that  it  ex- 
ceeds such  limitation?  (3)  Are  the  search 
and  seizure  provisions  of  the  enforcing  act 
(sections  5,  6,  7,  8.  and  9,  art  S,  Senate  Bill 
No.  61,  Sess.  Laws  Okl.  1907-06,  pp.  605,  006, 
C  69)  In  conflict  with  section  7,  art  -2 
(Bunn's  Qd.  S  16).  of  the  Constitution?  (4) 
Does  section  8,  art  8.  supra,  of  the  enforcing 
act  accord  with  section  30,  art  2  (Bunn's 
Ed.  {  89),  of  tbe  Constitution?  (5)  Does  sec- 
tion 6,  art  S,  of  the  enforcing  act  (Sess. 
Laws  Okl.  1907-08,  p.  606,  c.  69),  or  any 
portion  thereof,  conflict  with  section  19,  art 
2  (Bunn's  Bd.  §  28),  or  section  20,  art  7 
(Bunn's  Bd.  |  196).  of  the  Constitution? 

1.  Hie  title  of  the  enforcing  act  relates 
primarily  to  only  one  subject  namely,  tbe 
prohibiting  of  tbe  manufacture,  sale,  barter, 
giving  away»  or  ottasrwlse  tnmishlng  of  tit- 


toxicating  Uqaors,  fxcejft  as  otberwlse  pro- 
vided (which  la  Cor  medicinal,  indostrial,  or 
mechanical  poiiraM).  The  estabUobment 
of  sudi  agency,  or  agencies,  for  fumlahlng 
such  liquors  for  medicinal,  Industrial,  or  me- 
chanical porpoees,  the  providing  tar  the 
appointment  of  an  attorney  to  prosecute 
violations  of  said  act,  the  referring  at  same 
to  the  people  for  th^  approval  or  r^Jectkm. 
the  myfcing  of  an  appropriation  to  carry 
same  Into  effect,  and  tbe  declaring  of  an 
emergency  are  all  referable  and  cognate  to 
such  subject  expressed,  and  go  to  make  up  a 
complete  enactment,  or  result  as  a  comple- 
ment of  the  main  thought  therein  contained. 
On  February  7,  A.  D.  1893,  tbe  Legislature 
of  Alabama  passed  an  act  *i»  regulate  the 
bnaiaeM  of  building  and  loan  associations  In 
this  state;  to  prohibit  such  aasodatiooa 
from  hypothecating  and  transferring  their 
■ecnrittes,  unless  such  privileges  be  granted 
by  tbe  OoierBl  Assembly;  to  require  mmo- 
ctations  organ  tied  in  other  states  and  terri- 
tories to  dqNMlt  ■eenrlUes  with  tbe  State 
Treasnrw  in  trust  for  their  monbers  and 
creditors,  and  pracriblng  bow  audi  securities 
shall  be  wlQidrawn,  and  requiring  sudi  asso- 
clati(m  to  pay  a  license  of  two  hundred  dol- 
lars per  annum  to  the  State  Auditor  for 
the  use  of  tiie  state;  defining  pr^luma,  fines 
and  stod^  taken  to  represent  premiums;  re- 
quiring associations  to  pay  taxes;  to  require 
from  assodatlons  from  other  stetea  and 
territories  the  same  obligations,  require- 
ments and  prohibitions  that  such  other 
states  and  territories  require  of  associations 
organized  in  this  state  and  doing  business 
in  such  other  states  or  territories;  deflnli^ 
'building  and  loan  assoclatl(ms':  to  require 
officers  handling  money  to  execute  bond; 
not  to  apply  to  associations  confining  tbelr 
business  to  one  county;  to  prescribe  a  pen- 
alty for  doing  business  before  complying 
with  this  act;  and  providing  for  associa- 
tions already  doing  business  which  do  not 
desire  to  comply  with  this  act;  foreign  as- 
sociations have  until  Ist  day  of  June,  1893. 
to  comply  with  this  act;  when  to  go  Into 
effect."  Acta  Ala.  1892-83.  p.  665.  In  the 
case  of  Lindsay  v.  United  States  Savings  & 
Loan  Association  et  al.,  120  Ala.  172,  24 
South.  171,  42  L.  R.  A.  783,  the  late  Mr. 
Chief  Justice  Brlckell.  In  delivering  the 
opinion  of  the  court  said:  "The  title  of  tbe 
act  Is  of  rather  peculiar  construction.  First 
as  Is  more  usual,  general  words  are  employ- 
ed to  express  the  subject— To  regulate  tbe 
business  of  building  and  loan  associations 
Id  this  state.'  These  general  words  are  suc- 
ceeded by  an  abstract  or  catalogue  of  tbe 
contents  of  the  act,  expressive  of  the  matter 
of  each  section  (except  tbe  repealing  clause 
of  laws  in  conflict  with  the  act),  descending 
to  the  section  declaring  tbat  the  act  should 
take  effect  Immediately  on  Ite  passage  and 
approval.  The  part  or  clause  of  tbe  title 
to  which  the  fifth  section  must  be  referred 
I  —for  tbero  im  no  otbcc  to  vbich  it  can  be 
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referred— reada:  DeAnlnf  premlnmB,  flues 
and  stock  taken  to  represmt  premiums.' 
The  Conatltatlon  does  not  contemplate  a 
multlpnclty  of  titles.  It  contemplates  but  (me 
title,  and  leaves  the  form  -which  may  be 
Slven  It  to  leglslatlTe  discretion.  It  may  be 
expressed  In  general  words,  or  It  may  be  a 
brief  statement  of  the  sabject,  or  It  may 
be  an  Index  to,  or  an  abstract  of,  the  con- 
tents of  the  act  The  Constitution  Is  satis- 
fied If  the  act  has  but  one  general  subject, 
and  that  Is  fairly  Indicated  by  the  title." 
The  title  of  said  act  does  not  contravene 
section  57,  art  5  (Bunn's  Ed.  8  J30),  of  the 
Constltntlon.  In  re  Petition  of  County  Oom- 
mlssloners  (recently  decided,  but  not  yet  of- 
ficially reported)  98  Pac.  556;  Noble  State 
Bank  v.  Haskell  et  al.,  97  Pac.  600;  Pond 
Creek  v.  Haskell  et  al.,  97  Pac.  338;  In  re 
J.  A.  Menefee,  Treasurer,  et  al.  (recently 
decided,  but  not  yet  officially  reported)  97 
Pac.  1014. 

2.  Was  It  the  Intention  of  the  framers  of 
the  Constitution  of  onr  state.  In  proposing 
and  separately  submitting  the  prohibition 
clause,  that  it  should  operate  as  a  limitation 
open  the  power  of  the  L^Ialature,  with  re- 
spect to  dealing  with  the  liquor  question? 
In  construing  same,  the  primary  inquiry  Is 
to  ascertain  the  intention  of  the  framers, 
and  of  the  people  who  adopted  the  clause 
under  consideration,  to  determine  which 
technical  rules  should  be  disregarded,  and 
a  mean  between  a  strict  and  a  liberal  con- 
struction adopted.  Cooley's  Const  Llm.  (7th 
Ed.)  p.  93 ;  8  Gyc.  730;  5  Current  Law,  622; 
6  Am.  &  Eng.  Law  (2d  Ed.)  921.  This  pro- 
vision has  been  held  by  this  court  to  be  self- 
execotlng,  capable  of  being  put  into  opera- 
tion without  additional  legislation.  Ex  parte 
Cain,  93  Pac.  074.  Respondent  contends, 
"Thus  far  will  we  go  In  the  matter  of  pro- 
hibiting the  legal  traffic  In  intoxicating  liq- 
uors, and  no  further,"  Insisting  that  when 
the  Constitution  defines  the  circumstances 
ander  which  a  right  may  be  exercised  or  a 
penalty  imposed,  the  specification  is  an  Im- 
plied prohibition  against  legislative  inter- 
ference to  add  to  the  condition  or  extend 
the  penalty  to  other  cases.  HoUey  t.  State, 
14  Tex.  App.  50&  In  cases  where  a  provision 
Is  self-encntlng,  legislation  may  still  be  de- 
sirable, by  way  of  providing  a  more  specific 
and  coavenlent  irawdy  and  facilitating  the 
carrying  Into  effect  or  execatlon  the  rights 
secured,  making  every  step  definite,  and 
safegnardtng  the  lama  bo  as  to  prevent 
abuses.  Bnch  legislation,  however,  mnst  be 
In  harmony  with  the  spirit  of  the  Gonstttn- 
tloHt  and  Its  object  to  farther  the  exercise 
of  constitutional  rl^t  and  make  It  more 
available,  and  sacb  laws  mast  not  cnrtall 
the  rights  reserved,  or  exceed  the  limita- 
tions specified.  Stevens  v.  Benson  (Or.)  81 
Pac.  678;  Beeves  Anderson.  18  Wash.  17, 
42  Pac.  e2S;  Beecber  t.  Baldy,  7  MldL  488; 
Willis  T.  Uabon,  «  Minn.  140^  SO  N.  W. 
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1110.  16  L.  B.  A.  281.  31  Am.  Bt  Bep.  626; 
People  V.  Draper,  16  N.  T.  632;  Cooley's 
Const  Llm.  (7th  Ed.)  122;  Ordnmaux's  Const 
L^slation,  262-266.  In  creating  the  legisla- 
tive department  and  In  conferring  upon  It 
the  l^slative  power,  the  people  mnst  be  un- 
derstood to  have  conferred  the  full  and  com- 
plete power  as  It  rests  In,  and  may  be  exer^ 
dsed  by,  the  sovereign  power  of  any  country 
subject  only  to  such  restrictions  as  they  may 
have  seen  fit  to  impose,  and  to  the  limita- 
tions which  are  contained  In  the  Constitu- 
tion of  the  United  States.  The  legislative 
department  of  a  state  is  not  made  a  special 
agency  for  the  exercise  of  specifically  de- 
fined legislative  powers,  but  Is  Intrusted  with 
the  general  authority  to  make  laws  at  dis- 
cretion.  Cooley's  Const  Um.  (7tb  Bd.)  m. 

By  section  3  of  the  enabling  act  (Act  June 
16,  1906,  c.  3335,  34  Stat  289,  p.  1),  It  was 
s[>eclflcally  provided  by  Congress  ttiat  the 
constitutional  convention,  in  forming  a  Con- 
stitution for  the  proposed  state  of  Oklahoma, 
should  provide  therein  that  "the  manufac- 
ture, sale,  barter,  giving  away,  or  otherwise 
fumisbing,  except  as  hereinafter  provided, 
of  intoxicating  liquors  within  those  parts  of 
said  state  now  [then]  known  as  the  'Indian 
Territory"  and  the  'Osage  Indian  Reserva- 
tion* and  within  any  other  parts  of  said 
state  which  existed  as  Indian  reservations 
on  the  first  day  of  January,  nineteen  hundred 
and  six,  is  prohibited  for  a  period  of  twenty- 
one  years  from  the  date  of  the  admission  of 
said  state  Into  the  Union.  •  •  • "  Such 
provision  is  Incorporated  Ipsis  verbis  in  sec- 
tion 7,  art  1  (Bunn's  Ed.  |  9),  of  the  Con- 
stitution. The  convention  submitted  prac- 
tically the  same  provision,  separately,  to  the 
voters  of  the  state,  for  ratification  or  rejec- 
tion, at  the  same  time  the  Constitution  was 
voted  on,  which  was  adopted,  extending  such 
provision  to  the  entire  state.  It  Is  presumed 
that  the  same  was  snbmltted  with  the  same 
view  that  It  was  required  by  Congress  to  l>e 
Incorporated  In  our  Constitution,  and  that 
was  certainly  not  with  a  purpwe  to  Umlt  by 
Implication,  the  power  of  the  Legislature 
to  deal  with  the  liquor  queetlon.  Rigorous 
prohibition  laws  having  been  In  force  in  the 
Indian  Territory  since  the  Five  Civilized 
Indian  Tribes  had  migrated  there,  it  was 
conridered  obligatory  by  Congress  that  pro- 
hibitory laws  should  be  required  to  be  con- 
tlnoed  In  such  portions  of  the  state  as,were^ 
at  the  time  of  the  admlssltm  of  the  state  In- 
to the  Union,  Indian  reswatlons,  or  ondw 
tbe  exclusive  cootrol  of  the  federal  govera- 
ment  When  Oongress  made  It  mandatory 
upon  tbB  Conatltatlon  framos  that  such  a 
proviBl<m  sbonld  be  Incorporated  In  the  Con- 
stitution, It  was  certainly  not  with  a  view  of 
limiting  the  power  of  ttie  L^lsiatnre  to  act, 
ttEcept  In  so  far  that  It  coald  not  pass  l^rla- 
latlon  In  conflict  therewith.  Farther,  Okla- 
homa as  a  state  came  into  the  Union  under 
anomalous  conditions,  and  without  a  paral- 
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lei  In  commonwealth  making.  With  prac- 
tically 1,600,000  people — commercially,  In- 
dustrially, and  agriculturally  In  a  high  state 
of  development;  the  eastern  half  harlng  had 
no  local  legislative  body  to  frame  laws  to 
meet  Its  wants,  and  there  being  such  a 
diversity  of  interests  In  the  proposed  state — 
It  became  necessary  that  something  more 
than  general  principles  should  be  declared. 
As  a  result.  In  many  Instances  provisions  In 
their  nature  legislative,  were  Ingrafted  to 
meet  the  wants  of  the  people  and  the  re- 
quirements of  the  conditions  prevailing  there- 
in. As  a  precaution,  however,  section  36,  art 
5,  supra,  "that  any  specific  grant  of  author- 
ity lu  this  Constitution,  upon  any  subject 
whatsoever,  shall  not  work  a  restriction,  lim- 
itation, or  exclusion  of  such  authority  upon 
the  same  or  any  other  subject  or  subjects 
whatsoever,"  was  incorporated,  to  exclude  the 
Idea  of  the  exclusion  of  power  by  implication. 

Section  20,  art.  16,  General  Provisions  of 
the  Texas  Ck>nstltutlon  of  1875,  provides  that 
the  Legislature  shall  at  Its  first  session  enact 
a  law,  whereby  the  qualified  voters  of  any 
county.  Justice  precinct,  town,  or  city,  by  a 
majority  vote,  from  time  to  time,  may  de- 
termine whether  the  sale  of  Intoxicating 
liquors  shall  be  permitted  within  the  pre- 
scribed limits.  When  the  organic  law  of  a 
state  falls  to  specifically  authorize  the  Leg- 
islature to  submit  for  ratification  or  rejec- 
tion by  popular  vote  a  proposed  law,  there 
is  a  contrariety  of  opinion  as  to  whether  or 
not  such  legislative  power  exists;  the  ob- 
jection being  that  It  was  an  attempted  dele- 
gation of  the  trust  to  enact  laws  confided 
solely  to  the  Legislature.  Said  section  spe- 
cifically grants  and  the  right  Is  conferred 
mandatorily  upon  the  Legislature  to  pass  an 
act  enabllhg  the  people  to  adopt  prohibition 
by  election  whenever  they  might  desire  to  do 
so.  Tbere  are  three  reasons  why  the  ease 
of  Holley  V.  State,  supra,  is  not  applicable 
to  this  case:  First,  the  Texas  Constitution, 
1875,  does  not  contain  a  provision  similar  to 
thai  of  section  36,  art.  5.  supra ;  second, 
nor  does  it  contain  the  Initiative  and  refer- 
endum provisions  as  appear  in  sections  1-8, 
Inclusive,  art.  6  (Bunn's  Ed.  §§  51-61,  inclu- 
sive), and  sections  4a-te,  inclusive,  art.  18 
(Bunn's  Ed.  gS  415-419,  Inclusive),  by  which 
the  right  Is  reserved  to  the  people  of  the 
state  at  large,  and  also  to  every  county, 
district,  dty,  and  town  therein,  as  to  legisla- 
tion properly  belonging  to  such  division  or 
subdivision,  to  Initiate  or  refer,  by  the  prop- 
er legislative  power  of  such  state,  county, 
district,  or  municipality,  to  tbe  voters  for 
their  approval  or  rejection;  third,  the  sep- 
arate prohibition  article  resulted  neither 
from  any  specific  grant  of  authority,  but 
the  exercise,  through  tbe  framers  and  the 
people,  of  the  general  power  of  sovereignty, 
nor  Is  tt  a  grant  of  authority  to  any  depart- 
ment of  the  government,  except  that  portion 
referring  to  dispensaiy  agencies.  In  the  case 
of  Holley  T.  8tate»  supra.  It  Is  stated :  "With 


UB  tbe  question  Is  not  the  constitutionality 
of  the  local  option  law  so  far  as  the  action 
of  the  people  In  determining  its  adoption  la 
concerned,  for  that  is  the  mode  provided  by 
the  Constitution ;  and,  so  far  as  their  duties 
and  privileges  In  the  premises  are  prescribed, 
there  can  be  no  doubt  tliat  the  Legislature, 
as  we  have  seen,  have  limited  the  popular 
action  within  the  prescribed  constitutional 
grant  of  power  on  tbe  subject  This  action 
only  determines  'whether  the  sale  of  intoxi- 
cating liquors  shall  be  prohibited  within  tbe 
prescribed  limits.' "  And  the  court  further 
adds:  "And  doubtless  the  Inducemoit  to 
Ingraft  this  provision  upon  the  Constitution 
was  to  avoid  all  those  perplexing  constitu- 
tional questions  which  had  arisen  in  other 
states  with  r^rd  to  such  laws  when  submit- 
ted for  adoption  to  the  people." 

Suppose  the  prohibition  article  had  been 
Incorporated  in  the  Constitution  only  to  ap- 
ply to  that  portion  of  the  state  formerly 
comprising  the  Indian  Territory  and  the 
Osage  Indian  Reservation,  and  such  other 
Indian  reservations  that  existed  as  such  on 
January  1,  1906.  Would  the  L^slatnre 
then  have  had  unrestrained  power  to  regu- 
late the  liquor  traffic  In  the  remaining  por- 
tion of  said  state?  Section  69,  art  5  (Bunn's 
Ed.  i  132),  of  the  Constitution,  provides  that 
"laws  of  a  general  nature  shall  have  a  uni- 
form operation  throughout  the  state,  and 
where  a  general  law  can  be  made  applicable, 
no  special  law  shall  be  enacted."  If  the 
contention  of  the  respondent  be  true  that 
this  prohibition  provision,  which  is  practical- 
ly Identical  with  the  provisions  of  section  7, 
art  1  (Bunn's  Ed.  S  9),  required  hi  the  en- 
abling act  as  to  the  Indian  Territory  and 
the  other  Indian  reservations,  was  a  limita- 
tion upon  the  power  of  the  Legislature  In 
dealing  with  such  traffic,  then,  as  to  that 
portion  of  the  state  not  comprised  In  the 
Indian  Territory  and  the  other  Indian  reser- 
vations, would  the  L^slature  have  been 
limited  in  the  way  of  enacting  prohibition 
laws  to  the  purview  of  such  provision,  as 
long  as  tbe  same  was  in  force?  In  section 
1,  art  5  (Bunn's  Ed.  S  51),  supra,  the  legis- 
lative authority  of  the  state  is  vested  In  a 
legislature,  consisting  of  the  Senate  and 
House  of  Representatives;  but  the  people 
reserve  to  themselves  the  power  to  propose 
laws  and  amendments  to  the  Constitution, 
and  to  enact  or  reject  tbe  same  at  the  polls 
independent  of  the  Legislature,  and  also  re> 
serve  power  at  their  own  option  to  approve 
or  reject  at  the  polls  any  act  of  the  Leg- 
islature. Section  7,  art  6  (Bunn's  Ed.  I 
61),  of  the  Constitution,  provides  that  "the 
reservation  of  the  powers  of  the  initiative 
and  referendum  in  this  article  shall  not 
deprive  the  Legislature  of  the  right  to  re- 
I>eal  any  law,  propose  or  pass  any  meas- 
ure, which  may  be  consistent  with  the 
Constitution  of  the  state  and  the  OonsUtu- 
tlon  of  the  United  States."  If  the  conten* 
tioD  of  the  respondent  b»  crarect  that  tb* 
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probibltlon  ordinance  (Bonn's  Ed.  9  499,  p. 
138)  is  a  llmttatloa  upon  the  power  of  the 
Legislature  to  enact  any  additional  legisla- 
tion relating  to  the  llQuor  traffic,  it  would  be 
tantamount  to  saying  that  it  would  be  a 
limitation  upon  the  power  of  the  people  to 
initiate  a  law  relating  thereto,  and  the  only 
way  to  have  any  additional  legislation  deal- 
ing with  the  liquor  traffic  would  be  by  amend- 
ment to  the  Constitution,  either  initiated  by 
the  people  or  submitted  by  the  Legislature. 
A  legislative  measure  Initiated  by  the  peo* 
pie  will  not  take  effect  and  be  In  force  until 
it  has  been  approved  by  a  majority  of  all 
the  votes  cast  at  such  general  election.  Sec- 
tion 3,  art.  6  (Bunn's  Ed.  {  53).  Also,  amend- 
ments proposed,  either  by  the  Legislature  or 
bf  the  initiative*  when  submitted  at  a  gen- 
eral election,  do  not  become  a -part  of  the 
ConstitntloD  unless  a  majority  of  the  elect- 
ors voting  at  such  election  shall  vote  in  favor 
of  the  same.  Section  1»  art  24  (Bunn's  Ed.  { 
446).  If  the  legislative  act  Is  Initiated  by  pe- 
tition, such  petition  must  contain  8  per  cent 
of  the  I^ml  voters;  and.  If  the  proposed 
amendment  Is  initiated  by  petition.  15  per 
cent,  of  the  legal  votets  is  required.  The 
only  difference  In  adopting  a  legislative  act 
and  a  constitutional  amendment  by  the  ini- 
tiative is  the  number  of  the  petitioners  re- 
quired. Yet  if  the  construction  contended 
for  by  the  respondent  Is  adopted,  absurdities 
would  follow.  Whenever  a  proposition  con- 
tended for  under  a  logical  analysis  produces 
such  consequences,  in  cases  of  doubt  or  am- 
biguity, It  Is  not  to  be  presumed  that  such 
a  construction  was  ever  contemplated  by  the 
framers.  Cooley's  Const  LIm.  (7th  Ed.)  p. 
109;  HcMnUen  v.  Hodge.  6  Tex.  35.  The 
power  being  reserved  to  the  people  to  pro- 
pose laws  and  amendments  to  the  Constitu- 
tion, and  to  enact  or  reject  the  same  at  the 
polls,  Independent  of  ttie  L^slature,  and 
also  to  approve  or  reject  any  of  its  acts,  at 
the  same  time  it  being  stipulated  that  the 
reservation  of  such  power  should  not  de- 
prive the  Legislattire  of  the  r^t  to  repeal 
any  such  law,  or  to  propose  or  pass  any 
measure  which  otherwise  might  be  consistent 
with  the  Constitution  of  the  state  and  of  the 
United  States,  to  avoid  all  those  perplexing 
constitutional  questions  which  have  arisen  In 
other  states  relative  to  restrictions  by  Impli- 
cation of  legislative  power  is  an  additional 
reason  tor  Inducing  the  Ingrafting  of  the 
proTl8l(ni  contained  in  section  36,  art  S 
(Bunn's  Ed.  }  109),  supra. 

8.  Does  said  act  violate  the  provisions  of 
section  7,  art  2  (Bunn's  Ed.  S  16),  of  the 
Constitution  of  Oklahoma,  or  of  the  four- 
teenth amendment  to  the  Constitution  of  the 
United  States,  In  that  no  provision  Is  made 
for  any  legal  notice,  constructive  or  other- 
wise, of  the  time  and  place,  or  the  person  or 
tribunal  before  whom  the  hearing  shall  be  bad 
to  determine  whether  or  ^ot  the  property 
taken  under  the  search  warrant  shall  be  for- 
feited? To  Invest  a  court  with  effectual  Ju- 


risdiction in  any  case,  the  thhig  In  contro- 
versy, or  the  parties  to  such  action,  must 
be  subjected  to  the  process  of  the  court  Cer- 
tain cases  may  proceed  In  r^,  notice  being 
takrai  rather  of  the  thing  in  controversy  than 
of  the  party  concerned,  and  the  process  is 
to  be  served  upon  that  which  Is  the  object 
of  the  action,  without  special  reference  or 
notice  to  the  parties  Interested.  In  such  pro- 
ceedings in  rem  a  substituted  service  may 
be  provided  by  statute  in  such  cases,  in  the 
form  of  a  notice  published  in  the  public  Jour- 
nals, or  posted,  as  may  be  directed  by  stat- 
ute, the  mode  being  chosen  with  a  view  to 
bring  It  home.  If  possible,  to  the  knowledge 
of  the  parties  being  affected,  and  to  give 
them  an  oi^ortunlty  to  appear  and  defend, 
and  the  power  of  the  Legislature  to  prescribe 
such  notice  and  give  It  effect  as  process  rests 
upon  the  necessity  of  the  case,  and  has  long 
been  recognized  and  acted  upon.  Such  no- 
tice, however.  Is  restricted,  so  as  to  enable 
the  court  to  give  effect  to  the  proceeding  so 
far  as  It  Is  one  in  rem;  but  whenever  the 
rea  Is  disposed  of.  the  authority  of  the  court 
ceases,  and  such  notice  cannot  be  made  avail- 
able for  additional  purposes.  When  the  Leg- 
islature prescribes  a  kind  of  notice  by  which 
It  Is  reasonably  probable  that  the  party  pro- 
ceeded against  will  be  apprised  of  what  is 
going  on  against  him,  and  an  opportunity  Is 
afforded  him  to  defend,  the  courts  will  not 
exercise  the  power  to  pronounce  the  proceed- 
ing illegal.  Cooley's  Const  Lim.  (7th  Ed.) 
pp.  680,  581,  582,  683;  Borden  v.  State,  11 
Ark.  519,  44  Am.  Dec.  217;  Empire  State 
Bank,  18  N.  T.  215;  Rockwell  v.  Nearlnp, 
35  N.  T.  302;  Happy  v.  Mosher  et  al.,  48 
N.  Y.  817;  Hlller  v.  Burlington,  etc.,  R.  Co.. 
70  N.  Y.  237;  Eikenberry  v.  Edwards,  67 
Iowa,  622,  25  N.  W.  832,  56  Am.  Rep.  360; 
Gilchrist  V.  Sehmldling,  12  Kan.  272;  Pen- 
noyer  v.  Neff,  95  U.  S.  743,  24  L.  Ed.  566; 
Beard  et  al.  v.  Beard,  21  Ind.  321 ;  Cupp  et 
al  V.  Commissioners  et  al..  19  Ohio  St  181; 
Fisher  V.  McGtrr,  1  Gray  (Mass.)  1.  61  Am. 
Dec.  381. 

Under  section  5,  art  3,  of  the  enforcing 
act,  under  certain  conditions  It  is  the  duty 
of  the  Judge  or  magistrate  to  issue  a  war- 
rant directed  to  any  officer  of  the  county, 
whom  the  complainant  may  designate,  having 
power  to  serve  criminal  process,  commanding 
him  to  search  the  premises  described  and  des- 
ignated In  such  complaint  and  warrant,  and 
to  seize  all  such  liquors  there  found,  together 
with  the  vessels  in  which  they  are  contain- 
ed, and  all  Implements,  fumltnre,  and  fix- 
tures used  or  kept  for  such  Illegal  manu- 
facturing, selling,  bartering,  giving  away,  or 
otherwise  furnishing  of  such  liquors,  and 
safely  keep  the  same,  and  to  make  return 
within  three  days  of  such  warrant,  showing 
all  acta  and  things  done  thereunder,  with  a 
particular  statement  of  all  property  seized, 
of  the  person  or  persons  in  whose  possession 
It  was  found.  If  any,  and  if  no  person  be 
found  In  the  possession  of  said  property,  his 
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rrtnrn  tfumld  »  state.  Noir,  If  sach  a  var- 
nmt  Is  semd  upon  the  owner  or  party  in 
possession  of  sneb  liquors,  indlcatlns  and  de- 
scribing the  premises  in  whlcb  same  Is  con- 
tained, and  antiiortslng  the  selsnre  of  all 
llqttors  therein  found,  toKsthw  with  the  Ten- 
s^  In  whldi  tbt^  are  cmtalned,  and  all  Im- 
plements,  fnmltnre  and  flxtores  used  or  kept 
for  sncb  lOesal  manufacturing,  selling  bar^ 
terlng,  giving  away,  or  otherwise  furnishing 
of  BuCb  llanors,  can  this  eonrt  say  that  mu± 
notice  would  not  reasonably  Inform  the  party 
In  possesslim,  w  the  Interested  party  if  he 
saw  it  posted,  that  his  property  had  beoi 
seised?  Section  S67B,  Wilson's  Rer.  ft  Ann. 
St  OU.  1906. 

Section  6,  art  8,  of  the  enforcing  act,  pro- 
vides tbat:  ''Upon  the  return  of  sodi  war- 
rant as  provided  In  flie  next  preceding  sec- 
tion, the  magistrate  or  Judge  shall  fix  a 
time,  not  less  than  ten  days  nor  more  than 
tblr^  days  thereafter,  for  hearing  of  said 
return,  when  he  shall  proceed  to  hear  and 
determine  whether  or  not  the  property  so 
seised,  or  any  part  thereof  was  used  In  vio- 
lation of  any  of  the  provisions  of  this  act 
At  Stttdt  hearing  any  party  claiming  an  In- 
terest In  any  sudi  pn^jerty,  may  appear  and 
be  heard,  and  If  upon  such  hearing  It  shall 
appear  that  any  property  so  seized  was 
knowingly  used,  or  permitted  to  be  used,  in 
violation  of  any  provision  of  this  act  the 
same  shall  be  adjudged  forfeited  by  the  atate^ 
ai^  shall  be  delivered  to  the  custody  of  the 
superintendent  to  he  disposed  of  under  the 
provisions  of  this  act  If  upon  sach  hearing 
It  Shall  appear  that  any  property  so  seized 
was  not  kept  or  used  for  an  unlawful  pur- 
pose, or  if  any  person  shall  show  that  he  Is 
the  owner  of  any  sncb  fumitory  fixtures  or 
other  property  seised  under  such  warrant 
and  that  the  same,  ot  any  part  thereof,  were 
unlawfully  used  without  his  knowledge  or 
consent  the  same  shall  be  returned  to  its 
lawfhl  ownnu"  Section  4,  par.  667.  div.  8,  c. 
88,  vol.  1  (2d  Ed.  1896)  Starr  ft  a  Ann.  St 
111.,  provides;  **If  there  Is  satisfactory  evi- 
dence that  any  proper^  stolen,  anbezzled,  or 
obtained  hy  false  tokens  or  pretenses,  or  that 
any  of  the  other  tilings  for  which  a  search 
warrant  may  be  Issued,  by  the  provlsl<ms  of 
this  act  sre  kept  concealed,  prepared  or 
used  In  a  particular  house  or  place,  a  war- 
rant may  be  Issued  by  two  Judges  or  Justices 
of  the  peace,  to  authorize  the  search  of  sudi 
bouse  or  place  in  the  nighttime,  and  to  bring 
tiie  property  or  things  described  In  the  war^ 
rant  or  summons,  and  the  person  In  ^ose 
possoslou  they  are  found,  before  either  of 
the  Judges  or  Justices  who  Issued  the  war- 
rant or  some  other  Ju^  or  Justice  of  the 
peace  of  the  connty."  Sectlrai  7  (par.  500)  of 
the  same  <3uipter  and  division  provides: 
"Wboi  an  officer,  In  the  execntlmi  of  a 
search  warrant  finds  stolen  or  embezzled 
property,  mr  seizes  ai^  of  the  oUier  things 
for  which  a  seardi  is  allowed  by  this  act  all 
th»  property  and  things  so  seized  shall  be 


aafdy  kept  by  direction  <tf  Hn  Jndge,  jos- 
tloe  or  court  so  1<»S  as  necessary  tat  tbe 
pnn^ose  of  being  produced  or  used  aa  erl- 
dmce  on  any  trial.  As  aom  as  may  be  mtter- 
wards,  all  socfa  stolen  and  embezzled  proper- 
ty shall  be  restored  to  the  owner  thereof,  and 
all  the  othCT  things  seized  by  vlrtne  of  sudti 
wanants  Shall  be  burnt  othorwte  de- 
stroyed, under  the  direction  of  the  Judge,  Jus- 
tice or  court" 

In  the  case  of  fflennon  t.  Brittini,  IDS  m. 
232,  40  N.  B.  008.  the  court  said:  "Statutes 
of  the  character  of  those  in  question  are 
enacted  upon  the  theory  that  the  proceedings 
shall  be  against  the  thing  or  in  rem.  And 
the  state  and  federal  conrts  abound  In  de- 
cl^  cases  In  whl<A  laws  of  this  kind  have 
been  held  constitutltnial  and  valid,  where  no 
service  was  had  or  cmtemplated,  other  than 
that  upon  or  against  the  offendbig  thing,  and 
the  persm  In  whose  possession  It  la  found. 
In  respect  to  the  major  part  If,  Indeed,  not 
an,  ct  the  property  of  the  cbaractw  describ- 
ed In  the  act  except  that  denominated  as 
'stolen'  or  'embedded,*  It  would  be  pracUcally 
Impossible  to  find  the  ownm.  If  any.  Whoi 
counterfeit  w  spurious  coin,  forged  ban^ 
notes,  and  Instruments  or  tools  for  making 
the  same  are  confiscated  by  public  oOeexB, 
the  owners  are  often  unknown.  If  not  in  re- 
mote and  distant  parta.  Ownors  ot  obscene 
and  vulgar  books,  pam^ets.  or  pictures, 
who  circulate  or  dispose  of  their  goods  secret- 
ly and  In  violation  of  law,  are  not  readily 
fonnd  and  idovtlfled  with  the  goods,  nor  do 
either  they  or  Qiurious  coin  makers  hasten 
to  claim  righto  of  prt^terty  In  the  things 
seized.  Oambllng  tables,  Implanents,  and 
devices  are  not  usual  and  customary  sub- 
jects of  property,  and,  If  such  articles  chance 
to  be  seized  by  vigilant  ofilcers  of  the  law. 
the  owners  are  more  difficult  to  locate  and 
apprehend.  Experience  has  shown  that  while 
the  pro[>erty,  materials;  and  paraphernalia 
may  be  seized,  and  Ibe  Immoral  resort  m 
rendezvous  thus,  perhaps,  broken  up,  the  pro- 
prietors, or  those  who  engage  In  the  Immoral 
and  nefarious  boslness,  are  on  the  alert  and 
not  Infrequently  evade,  It  they  do  not  alto- 
gether escape,  the  penalties  of  the  law.  The 
object  of  the  proceedings  to  be  Instituted  un- 
der the  statute  Is  that  the  unlawful  and  Im- 
moral practice  be  stopped,  by  destroying  Im- 
plonente,  apparatus,  materials,  etc.,  wftb 
which  It  Is  carried  on.  The  theory  Is.  with 
respect  to  such  pn^erty,  that  no  (me  Is  Img- 
er  the  owner  It  Tbe  moment  that  It  Is 
used  and  applied  In  tba  unlawful  business  It 
twcomes  llaUe  to  forfdture;  and,  though 
the  claimant  may  appear  and  claim,  be  baa 
no  greater  rights  In  property  so  used  than 
has  any  other  person.  That  the  business  or 
traffic  designated,  in  whl<^  the  offensive 
property  Is  used,  is  immoral  and  unlawful, 
and  th^^ore  a  public  nuisance  cannot  be 
questioned.  And  for  tibe  iwomotlon  of  tbe 
general  wdfare  the  state,  under  Ita  poOee 
powers,  has  the  mdoiibted  right  to  adqH  tte 
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meet  expeditions,  tnexpenslTe,  and  effectiTe 
mode  of  tboltihlnc  and  abattng  tbB  Bain& 
That  Qxtder  tbe  Tarlooa  acts  of  Oongnss 
goods  and  things  are  seised,  coodonned,  and 
destroyed  without  service  of  process  on  the 
owner  other  than  selxnre  of  tbe  goods  and 
amst  of  the  puson  In  whose  possesslen  tfaegr 
are  found,  and  such  statutes  and  proceed- 
ings under  them  regarded  constitutional  and 
Talld,  has  beoi  determined  In  many  adjudi- 
cated cases  In  the  federal  courts.  Boston 
Beer  Go.  Massachusetts,  07  U.  S.  2S,  24  L. 
Ed.  988;  Bartem^er  t.  Iowa,  18  Wall  120, 
21  Ii.  Bd.  020:  U.  8.  T.  Dlstlnery  No.  28,  « 
Bliss.  484,  Fed.  Ga&  No.  14,966;  Boyd  t.  IT. 
8.,  116  U.  8.  el6»  6  Sup.  Ot  624,  20  L.  Bd. 
746;  BtodkweU  U.  8.»  8  Cliff.  284,  Fed. 
Cas.  No.  13.466;  Locke  t.  U.  7  Grandi, 
S89,  8  L.  Ed.  804 ;  The  Luminary,  8  Wheat 
407,  B  L.  Bd.  047;  Henderson's  Distilled 
SplTltB,  14  Wall.  44,  20  L.  Ed.  SUk  and  cases 
ctted." 

The  exercise  of  such  power  should  be  prop- 
erly snarded,  and  every  proper  means  aAopt- 
ed.  In  ordw  to  prevent  abases  and  Infringe- 
ments of  the  rights  of  tbe  cltisens  under  the 
Constitution.  In  tiiat  case  the  Legislature 
required  that  not  only  the  pn^perty,  but  also 
the  pers(m  In  whose  pooaopaion  it  was  found, 
should  be  brou^t  before  the  court  In  order 
to  acquaint  the  parties  who  may  be  Interest- 
ed with  the  proceeding,  and  that  they  be 
given  an  opportunity  to  be  heard  concerning 
the  dlspoBltitm  that  should  nltlniately  be 
made  of  the  pn^perty.  The  Legislature  of 
this  state  required  that  a  copy  of  such  war- 
rant should  be  served  upon  the  person  or 
persons  found  in  the  possession  of  any  such 
liquors,  furniture,  or  fixtures  so  seized,  and 
if  ai^  parson  be  not  found  in  the  possession 
thereof,  a  copy  of  said  warrant  shall  be  post- 
ed upon  the  door  of  the  building  or  room 
wtereln  the  same  are  found.  The  magistrate 
or  judge  In  Issuing  the  warrant  is  required 
to  describe  and  designate  the  place  or  prem- 
ises to  be  searched,  directing  that  such  liq- 
uors, together  with  the  vessels  In  which  they 
are  contained,  and  all  Implements,  furniture, 
and  fixtures  used  or  kept  for  mtA  megeil 
manufacturliv,  selling,  bartering,  giving 
away,  or  othwwise  furnishing  of  such  liq- 
uors ^11  be  seized  and  safely  kept,  and  to 
make  return  within  three  days  of  such  war- 
rant, showing  all  acts  and  thii^  done  there- 
under, with  a  particular  statement  of  all 
proper^  seised,  of  the  person  or  persons  In 
whose  possession  the  same  was  found,  if  any, 
and  If  no  person  was  found  In  the  poseessltm 
of  said  property  the  return  should  so  state. 
Section  6  (paragraph  SCO)  dlv.  8^  c.  88,  IIll- 
nola  Statutes,  supra,  provides  that  such  offl- 
cer  shall  mate  a  return,  particularly  spedfy- 
ing  the  property  taken,  and  the  place  where 
and  the  pwson  from  whom  same  was  taken. 
Tbe  warrant  Omvn  from  what  court  or  by 
what  magistrate  or  Judge  It  was  issued. 
The  ivovlslim  made  that,  after  the  return 
of  said  warrant,  the  magistrate  or  Judge 
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shall  fix  a  tbne^  not  leas  fbma  10  days  nor 
more  than  80  days  thereafter,  for  hearing 
said  return,  when  he  shall  ^oceed  to  hear 
and  determine  whether  or  not  the  property 
so  sdsed.  or  any  part  thereof,  was  used  in 
Tlolatlon  of  any  provision  ot  said  act.  This 
limitation  iqmn  the  power  of  such  Judge  or 
Justice  as  to  the  tfane  in  which  he  may  not 
act,  and  the  prescribed  time  in  which  he  Is 
required  to  act;  was  ovidentty  done  with  a 
view  ot  allowing  time  in  which  the  owner  of 
mch  proper^  might  appear  and  claim  same; 
and  the  requirements  that  action  should  be 
taken  vrtthln  80  days  would  prevent  his  prop- 
erty. In  the  event  it  was  not  raitltled  to  be 
destroyed  or  confiscated  undor  tbe  law,  fnun 
being  held  And  k^  tnm  him  an  indefinite 
length  of  time.  The  Leglatatare  has  seen 
fit  to  require  this  form  of  notice,  which  th^ 
in  their  discretion  must  have  deemed  suf- 
fifdent  for  the  summary  purposes  and  objects 
of  the  act  It  Is  the  du^  of  the  court  to 
hold  statutes  c(msUtutl<mal  and  valid  if  it 
can  consistoitty  and  reasonably  be  done; 
and.  In  Tlew  of  fills  clearly  established  doc- 
trine we  are  of  the  <q;>lnlon  that  sndi  pro- 
vision is  made  by  ttie  statute  for  notice  of 
the  proceedings  and  a  hearing  of  the  matters 
Involved,  and  In  the  light  ot  the  authorities, 
we  do  not  feel  tbat  we  would  be  Justified  in 
holding  that  the  same  is  In  conflict  with  sec- 
tion 7,  art  2  (Bnnn's  Bd.  1  16),  of  tbe  Con- 
stitution. 

4.  Does  section  8;  art  8.  of  the  «iforclng 
act  Id  providing  that  "no  such  warrant  shall 
issue  but  upon  probable  cause,  supported  by 
oath  or  affirmation,  describing  as  particular- 
ly as  may  be  tbe  place  to  be  searched,  or  the 
person  or  thing  to  be  seized,"  comform  to  the 
requirements  of  Bectl<m  80,  art  2  (Bunn's  Ed. 
8  39),  of  the  Constitution,  which  prorldes  that 
"no  seandi  warrant  shall  Issue  but  upon 
probable  cause,  supported  by  oath  or  af- 
firmation, describing  as  particularly  as  may 
be  the  place  to  be  seardied,  and  the  person 
or  tiling  to  be  seized?^  It  must  be  assum- 
ed Hiat  the  L^slatnre  could  not  have  In- 
tended  to  have  produced  an  absurd  or  unrea- 
sonable result,  or  to  express  Itself  In  t«ms 
which  would  defeat  the  very  objecte  of  the 
enactment ;  and,  when  such  effect  would  fol- 
low a  literal  construction  of  a  statute,  the 
conjunctive  partide  may  be  read  as  disjunc- 
tive, or  vice  versa,  on  the  theory  that  tbe 
word  to  be  corrected  was  inserted  by  inad- 
vertence or  derical  error.  While  they  are 
not  treated  as  Interchangeable,  and  sliouldbe 
followed  when  thdr  accurate  riding  does  not 
render  their  sense  dubious,  their  strict  mean- 
ing is  more  readily  departed  from  than  tbat 
of  other  words,  and  one  may  be  read  in  place 
of  the  other  to  carry  out  the  evident  legisla- 
tive Intent  Sutherland,  Statutory  ConBtnic- 
Uon  (Lewis,  2d  Ed.)  vol.  2,  {  307;  Black  on 
Interpretation  ot  Laws,  p.  153;  6  Words  St 
Phrases,  6003  et  seq.;  Bryan  v.  Henefee 
(Obi.)  05  Pac.  472.  In  the  case  of  Board  of 
Supervisors  ot  Warren  Ooonty  t.  Booth,  81 
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Mtn:  267,  82  Soath.  1001.  Mr.  Chief  Justice 
Whltefleld,  In  delivering  the  opinion  of  the 
court,  said:  "The  entire  difficulty  grows  out 
of  tho  use  of  the  word  'or'  instead  of  'and.' 
But  It  ia  well  settled  that,  whenever  it  Is 
clear  that  either  of  these  words  has  been 
mistakenly  used  for  the  other,  the  one  In- 
tended will  be  substituted  for  the  one  mis- 
takenly used,  80  as  to  carry  out  the  legisla- 
tive Intent  •  •  •  It  is  not  that  'or'  is 
read  'and,*  for,  as  correctly  pointed  out  by 
Jessel,  master  of  the  rolls,  In  Morgan  t. 
Thomas,  SI  Law  J.  Q.  B.  557,  'or*  never 
means,  and  Is  never  read,  'and,*  bat  'or'  nsed 
by  mistake  for  'and'  is  substituted  by  'and,' 
the  legislative  Intent  Imperatively  so  requir- 
ing." In  the  case  of  U.  S.  v.  Ptek,  70  U.  S. 
445,  18  L.  Ed.  243,  Mr.  Justice  Grfer,  in  de- 
livering the  opinion  of  the  court,  said:  "In 
the  construction  of  statutes  It  Is  the  duty  of 
the  court  to  ascertain  the  clear  Intention  of 
the  Legislature.  In  order  to  do  this  courts 
are  often  compelled  to  construe  'or'  as  mean- 
ing 'and,'  and  again  'and*  as  meaning  'or.' " 
It  was  clearly  the  intention  of  the  Legisla- 
ture to  follow  the  language  of  the  Constitu- 
tion relative  to  search  and  seizure  Ipsls.  verbis, 
and  that  the  word  "or*'  was  inserted,  either 
by  the  framer  of  the  act  or  by  the  copyist, 
by  inadvertence  or  clerical  error;  and.  In 
order  to  carry  out  the  evident  legislative 
Intent,  In  our  construction  we  will  substltnte 
the  conjunctive  particle  "and,"  In  the  place 
of  the  dlsjimctlve  particle  "or." 

B.  Is  sectlw  6,  art.  3,  of  the  enforcing  act, 
or  any  porticm  thereof,  in  conSIct  with  the 
Constitution,  where  It  Is  provided  that  "the 
right  of  trial  by  Jury  shall  be  and  remain 
inviolate,  •  •  ••'  and  that  "in  all  Issues 
of  fact  Joined  In  any  court  all  parties  may 
waive  the  right  to  hare  the  same  determined 
hy  Jury,  In  which  case  the  finding  of  the 
Judge  upon  the  facts  shall  have  the  force 
and  effect  of  a  verdict  by  Jury"?  Said  sec- 
tion 6  provides  that  "upon  the  return  of 
such  warrant  as  provided  In  the  next  pre- 
ceding section,  the  magistrate  or  Judge  shall 
fix  a  time,  not  less  than  ten  days  nor  more 
than  thirty  days  thereafter,  for  hearing  of 
said  return,  when  he  shall  proceed  to  hear 
and  determine  whether  or  not  the  property 
BO  seized,  or  any  part  thereof  was  used  in 
violation  of  any  of  the  provisions  of  this  act 
At  such  hearing,  any  party  dalmlng  an  In- 
terest In  any  such  property,  may  appear  and 
be  beard,  and  if  upon  such  hearing  It  shall 
appear  that  any  property  so  seized  was 
knowingly  used,  or  permitted  to  be  used,  In 
violation  of  any  provision  of  this  act  the 
same  shall  be  adjudged  forfeited  by  the 
state,  and  shall  be  delivered  to  the  custody 
of  the  superintendent,  to  be  disposed  of  un- 
der the  provisions  of  this  act  If  upon  such 
bearing  It  shall  appear  that  any  property  so 
seized  was  not  kept  or  used  for  an  unlawful 
purpose,  or  if  any  person  shall  ^ow  that 
he  is  the  owner  of  any  furniture,  fixtures  or 
other  property  seized  under  such  warrant. 


and  that  the  same,  or  any  part  thereof,  were 
unlawfully  used  without  his  knowledge  or 
consent  the  same  shall  be  returned  to  its 
lawful  owners."  Nowhere  In  said  act  In  any 
procedure  prescribed  for  such  hearing.  In 
the  case  of  Green  v.  Lord  Penzance  et  aL, 
6  Law  Bep.  App.  Gas.  1880-81,  671,  the 
Lord  Chancellor  said:  "If  we  have  not  in 
the  act  of  1874  special  directions  as  to  the 
mode  of  enforcing  obedience  to  such  orders 
as  may  be  lavrfully  Issued  under  It  still  if 
those  orders  are  orders  made  In  causes  or  a 
cause  cognizable  according  to  the  laws  of 
this  realm  In.  an  ecclesiastical  court  and  If 
the  court  which  made  those  orders  Is  an  ec- 
clesiastical court,  then  I  think  we  have  a 
very  sufficient  explanation  of  the  absence  in 
the  act  of  1874  of  particular  provisions  and 
directions  as  to  the  way  In  which  the  orders 
of  the  court  or  the  Judge  under  that  act  are 
to  be  enforced;  because  we  have  here  a  gen- 
eral act  of  Parliament  which,  as  to  all  cases 
of  disobedioice  to  all  orders  of  any  ecclesi- 
astical court  in  causes  whlcb,  according  to 
the  laws  of  the  realm,  are  coenjzable  In  such 
a  court,  telJs  you  what  the.  mode  of  enforc- 
ing those  orders  Is  to  be.  It  was  therefore 
purely  and  entirely  -unnecessary  to  repeat 
particular  provisions  by  reference  or  other- 
wise on  that  subject  In  this  act  of  1874." 
The  presumption  Is  that  the  procedure  be- 
fore magistrates  or  Justices  of  the  peace  and 
county  and  district  courts  was  contemplated 
(sections  5016,  5017,  5113,  5151,  Wilson's  Bev. 
&  Ann.  St  1903);  tbat  if  any  other  than 
the  usual  procedure  was  intended,  the  Legis- 
lature would  have  so  expressly  declared,  and 
it  does  not  clearly  appear  tbat  it  was  the 
intention  of  the  Legislature  that  the  r^u- 
larly  prescribed  procedure  of  trial  by  Jury 
before  Justices  of  the  peace,  and  county  and 
district  courts  was  to  be  denied  to  such 
claimants,  or  dispensed  with  in  such  cases. 
Huston  V.  Scott  (Okl.)  94  Pac.  612;  Graham 
r.  Van  Wyck,  14  Barb.  (N.  Y.)  531;  State  v. 
Rotwitt  17  Mont  41,  41  Pac.  1004;  Suther- 
land, Stat  Const  (2(1  Ed.,  Lewis)  p.  931. 

The  intention  of  the  law-makers  should  be 
diligently  sought  for  under  the  settled  rules 
of  construction;  but  If,  after  determining 
what  sach  intention  was.  It  appears  that  the 
act  is  clearly  in  conflict  with  the  organic 
taw,  the  court  should  not  hesitate  to  strike 
It  down.  It  is  as  much  the  duty  of  the  court 
to  declare  Invalid  an  unconstitntlonal  act  as 
It  Is  to  uphold  one  that  is  In  accord  wltta  the 
state's  charter.  But  before  the  conclusion 
that  the  Intoitlon  of  the  act  was  to  aecom* 
pllsb  a  purpose  contravening  the  organlclaw 
of  the  state  Is  reached,  It  Is  well  to  remem- 
ber that  the  members  of  the  Legislature 
have  taken  an  oath  to  support  the  Constitu- 
tion of  the  state,  and  are  presumed  to  have 
so  Intended  v,'hea.  they  enact  laws;  and.  If 
there  is  any  reasonable  doubt  as  to  the  mean- 
ing of  any  act,  every  Intendment  Is  in  favor 
of  that  construction  which  will  render  It 
valid.   Courts  have  nothing  to  do  with  poll- 
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<4e8.  The  IndMdnal  or  personal  views  of 
Its  members  opon  the  qnesttons  tbat  brought 
about  the  enactment  cannot  be  permitted  to 
affect  the  construction  and  conduslon  as  to 
the  validity  of  an  act,  or  Its  meaning.  If  a 
law  does  not  meet  with  popular  accord,  that 
Is  no  reason  why  the  arm  of  the  Judiciary 
should  be  leveled  against  It  Under  our  In- 
etltutioDS  the  power  rests  solely  with  the 
people,  or  the  representatives  of  such  sov- 
ereignty, to  repeal  or  amend  laws. 

The  writ  will  be  awarded,  to  be  Issued 
only  upon  the  further  application  of  relator's 
counsel.  In  the  event  respondent  ftiils  to  act, 
QptHi  advice  of  our  condnsions.  AD  the  Jus- 
tices concur. 


LINDSEn^  V.  OOUOH. 
<Supfeme  Court  of  Oklahoma.  Sept  10,  1908.) 

1.  Maucious  PaosBCtmoN  (%  24*)— Wabt  of 
Probable  Cause— Evidtoce. 

In  an  action  for  malicioaa  prosecation, 
proof  of  the  fact  that  a  United  States  commis- 
sioner, acting  as  an  examining  magistrate,  after 
a  hearing,  bad  discharged  the  accnsed  Is  prima 
fttde  erideDce  of  the  want  of  probable  cause  for 
institntiDg  the  prosecution. 

[Ed.  Note.—For  other  cases,  see  Malicious 
Prosecution.  Gent  Dig.  1  51 ;  Dec.  D^.  {  24.*J 

2.  Malicious  Pboskcution  (|  24*)— Fboba- 
Bi^  Gausb— Evidence. 

Standing  alone,  in  an  action  for  malicious 
prosecution,  proof  of  the  fact  that,  after  the  dis- 
chaise  of  the  accused  by  a  United  States  com- 
nussioner,  acting  as  an  examininjr  maftiatrate, 
the  grand  jury  indicted  the  accused  for  the  same 
•iMEhnse  is  prima  facie  evidence  of  probable  cause 
for  instltatlng  the  prosecution. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecation,  Cait  Dig.  &  65;  Dec.  Dig.  f  24.*J 

8l  Malicious  Pbosboutioh  (i  24*)— Want  or 

Pbobable  Cause— Acquittal. 

In  an  action  for  malicious  prosecution, 
proof  of  the  acquittal  of  the  accused  by  a  jury 
on  trial,  on  indictment,  does  not  tend  to  show 
want  of  probable  cause. 

[Ed.  Note.— For  other  caaea,  see  Malicious 
Prosecution,  Cent.  Dig.  i  60;  Dec.  Dig.  |  24.*] 

-4.  Malicious  pROSBcnnoN  (|  66*)— Wakt  or 

Pkobable  Cause— Evidence. 

Where  a  United  States  commissioner,  act- 
ing as  an  examining  magistrate,  after  a  hearing 
discharges  the  accused,  and  the  grand  jury  then 
returns  an  indictment  charging  him  with  the 
same  offense,  these  two  facts,  in  a  suit  for  ma- 
lldoos  j>rosecutIon,  neutralize  each  other,  and 
the  plamtiff,  to  sustain  his  case,  must  go  fur- 
ther and  produce  other  evidence  of  want  of 
probable  cause  for  iastitutlng  the  prosecution. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Dec.  Dig.  {  66.*] 

(Syllabus  by  the  Court.) 

Error  from  the  United  States  Court  for 
the  Southern  District  of  the  Indian  Terri- 
tory; J.  T.  Dlckerson,  Judge. 

Action  by  Tip  Couch  agaliut  B.  P.  Llndsey. 
Judgment  for  plaintiff,  and  defendant  brings 
error.   Iterersed  and  remanded. 

Tip  Couch,  defendant  In  error,  plaintiff  be- 
low, sued  R.  F.  Llndsey,  plaintiff  in  error. 


defendant  btiow,  In  the  United  States  Ooort 
for  the  Indian  Territory,  Southern  District, 
at  Ghlckasha*  for  malicious  prosecution  In 
three  counts,  In  substance:  First  "^lat  on 
June  10,  1903,  defendant  falsely,  malldoudy, 
and  without  reasonable  or  probable  cause 
filed  a  complaint  before  a  United  States  com- 
missioner for  that  district,  charging  plaintiff 
with  the  larceny  of  a  steer,  and  caused  Mm 
to  issue  a  warrant  for  plalntUPs  arrest,  and 
wrongfully,  unlawfully,  and  malidoosly,  and 
without  reasonable  or  probable  cause  there- 
for, caused  it  to  be  delivered  to  the  United 
States  marshal,  and  caused  him  to  arrest  and 
hold  plaintiff  In  custody  for  several  days. 
For  a  second  cause  of  action  he  says  that  on 
the  same  day  d^endant,  by  false  representa- 
tion, and  for  the  purpose  of  Injuring  and  har- 
rasalng  plaintiff,  wrongfully,  unlawfully,  ma- 
liciously, and  without  reas<niable  or  probable 
cause  induced  one  Chris  Hadsen,  a  deputy 
United  States  marshal,  to  swear  out  a  com- 
plaint before  said  United  States  commission- 
er, charfdng  plaintiff  with  the  theft  of  a 
steer,  which  defendant  represented  to  Mad- 
sen  was  owned  by  one  James  Jones  and  that 
the  same  had  been  stolen  by  plaintiff,  and 
thereby  caused  said  Madsen  to  file  said  com- 
plaint before  said  commissioner,  who  Issued 
a  warrant  thereon  for  plaintiff,  and  caused 
said  MH>lsen  to  arrest  plaintiff,  and  hold  him 
in  his  custody  for  several  days.  For  a  third 
cause  of  action  he  states,  In  snbstance,  thbt 
on  or  about  June  12,  1903,  defendant  willful- 
ly, maliciously,  and  without  reasonable  or 
probable  cause  therefor,  caused  a  complaint 
to  be  issued  against  plaintiff,  charging  him 
with  larceny  of  another  steer,  of  which  de- 
fendant claimed  to  be  the  owner,  and  caused 
said  United  States  commissioner  to  issue  a 
warrant  for  his  arrest,  which  was  done  by 
Thomas  Burke,  a  deputy  marshal  of  that  dis- 
trict, who,  pursuant  to  the  commands  of  said 
warrant,  took  plaintiff  In  his  custody,  and 
detained  him  for  four  days.  He  further  says 
that,  by  reason  of  the  wrongful  and  unlai\'ful 
acts  of  the  defendant  aforesaid,  he  was  forced 
to  give  bond  for  his  api)earance  before  said 
United  States  commissioner,  and  that  on  the 
18th  day  of  June,  and  on  the  12th  day  of 
June,  1903,  said  commissioner,  after  baying 
heard  all  the  testimony  produced  by  defend- 
ant, and  after  making  a  full  Investigation  of 
all  the  facts  and  circumstances,  discharged 
the  plaintiff;  that  said  prosecution  Is  wholly 
ended  and  finally  determined,  which  decision 
and  acquittal  has  never  been  appealed  or  set 
aside,  and  files  copies  of  said  warrants  of  ar- 
rest; tbat  the  United  States  commissioner 
aforesaid  had  jurisdiction  to  determine  mat- 
ters and  to  act  as  set  forth;  tbat  by  reason 
of  the  wrongful  and  unlawful  acts  of  the  de- 
fendant aforesaid,  all  of  which  he  alleges  to 
have  been  without  reasonable  or  probable 
cause,  be  has  caused  plaintiff  great  damage' 
to  his  credit  and  reputation,  and  has  brought 
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him  Into  public  scandal.  Infamy,  and  disgrace 
among  bis  nedghbors,  and  divers  other  good 
dUzenji,  and  caused  blm  to  suffer  great  pain 
of  body  and  mind,  to  bis  damage  flO.OOO. 
He  further  states  that  by  reason  of  the  facts 
aforesaid  be  has  been  forced  to  expend  $250 
attorney's  fees,  and  has  been  prevented  from 
laboring  and  transacting  bis  business  for  15 
days,  and  that  bis  time  was  reasonably  worth 
$Z50  a  day;  that  about  November  1.  1903, 
defendant  willfully,  maliciously  and  with- 
out probable  cause,  after  the  Institution  of 
this  suit,  and  for  the  purpose  of  preparing  a 
defense  for  same,  went  before  a  United  States 
grand  Jury  at  Chlckasha,  and  In  one  of  the 
cases  aforraald  procured  an  ludlctmoit 
against  blm,  thereby  causing  warrant  to  Issue 
for  blm,  upon  which  he  was  arrested  and  Im- 
prisoned by  the  United  States  marshal  of 
that  district;  that  on  his  trial  upon  said  in- 
dictment, after  the  evidence  was  all  In,  the 
court  peremptorily  Instructed  the  jury  to 
And  him  not  guilty,  and  prays  judgment  for 
¥10,287.50.  On  April  18, 1905,  defendant  ffled 
answer,  which  was.  In  affect,  a  general  denial 
to  the  first  and  second  causes  of  action  set 
forth  in  the  complaint,  and,  after  denying 
generally  the  allegations  set  forth  in  the 
third  cause  of  action,  denies.  In  substance, 
that  he  had  anything  whatever  to  do  with 
causing  the  arrest  of  the  plaintiff  complained 
of:  that  he  Instituted  or  had  knowledge  of 
the  same,  and  states  that  he  understood  plain- 
tiff was  under  arrest  on  a  bench  warrant  In 
another  case,  and  denies  that  be  was  ever 
arrested  or  placed  in  Jall  under  the  warrant 
issued  by  reason  of  the  complaint  filed  by 
defendant  on  June  12,  1903;  that  prior  to 
that  time  defendant  had  made  a  full  state- 
ment of  all  facts  within  bis  knowledge  to  a 
reputable  and  practicing  attorney  and  coun- 
selor, who  was  said  acting  United  States 
conmilssioner,  and  submitted  to  blm  all  facts 
within  defendant's  knowledge,  concerning  the 
theft  of  the  steer  mentioned  in  plaintiff's 
complaint,  believing  the  same  to  be  true,  and 
that,  acting  upon  the  advice  and  suggestion 
of  said  attorney  and  United  States  commia- 
sioner,  defendant  made  oath  to  the  complaint 
made  by  him  on  that  date  as  set  out  in  plain- 
tiff's complaint;  that  he  bad  no  knowledge 
whether  the  prosecutions  therein  set  forth 
have  been,  wholly  ended  and  finally  deter- 
mined; denies  that  he  caused  plaintiff  to  be 
arrested  and  placed  in  prison  as  charged; 
that  he  caused  injury  to  bis  credit  or  repu- 
tation, or  brought  blm  into  public  scandal, 
infamy,  and  disgrace,  as  charged,  or  that  be. 
damaged  blm  In  the  sum  sued  for,  or  in  any 
other  amount,  and  alleges  that  plaintiff  was 
on  the  12th  day  of  June,  1903,  and  prior 
thereto,  of  vicious  habits,  bad  character,  and 
reputation;  denies  that  he  forced  plaintiff 
to  expend  $250  for  attorney's  fees;  that  be 
.prevented  him  from  transacting  business; 
that  his  time  was  worth  $2.50  a  day;  that 
on  November  1,  1903,  he  willfully,  malicious- 
ly, and  without  probable  causey  after  the  In* 


stitution  of  this  salt,  and  for  the  purpose  of 
preparing  defense  thereto,  appeared  before 
a  United  States  grand  Jury,  at  Chlckasha. 
and  procured  the  indictment  as  charged,  or 
the  warrant  to  be  issued,  and  plaintiff  Im- 
prisoned as  set  forth  in  the  complaint,  but  al- 
leges that  he  was  subpoenaed  to  aiq;>ear  be- 
fore said  grand  jury  and  give  his  testimony, 
and  asks  that  be  be  discharged  with  his 
costs.  There  was  trial  to  a  jury,  which  re- 
sulted In  a  verdict  and  Judgment  thereon  for 
¥1,000  In  favor  of  the  plaintiff,  and  against 
the  defendant,  from  which  be  appealed  to  the 
United  States  Court  of  AK>eBls  in  the  Indian 
Territory,  and  the  same  la  now  before  ub  for 
review. 

Charles  Bf.  Fechhelmer  and  Frank  IC.  Bail- 
ey, for  plaintiff  In  error.  Gilbert  A  Bend, 
for  defendant  in  error. 

TURNER,  J.  (after  stating  the  facts  as 
above).  As  there  was  no  evidence  connect- 
ing defendant  with  the  prosecution  alleged 
in  the  first  cause  of  action,  and  none  to  con- 
nect him  with  the  second  cause  of  action, 
save  that  he  notified  Jones,  whom  he  sup- 
posed to  be  the  owner  of  the  steer,  that  he 
had  bought  it  from  the  plaintiff,  and  also 
notified  Jesse  Gilmore,  Inspector  for  the  Cat- 
tle Raisers'  Association,  to  the  same  effect, 
who  caused  Madsen,  a  constable,  to  swear 
out  the  warrant,  there  is  a  total  lack  of 
evidence  In  support  of  either  one  of  these 
contentions,  and  the  controversy  Is  reduced 
to  the  question  as  to  whether  or  not  defend- 
ant was  guilty  of  malicious  prosecution,  as 
charged  In  the  third  count  of  the  complaint 
To  maintain  the  issues  raised  on  the  third 
count  on  the  question  of  want  of  probable 
cause  defendant  In  error,  hereafter  called 
plaintiff,  introduced  in  evidence  the  com- 
plaint of  the  plaintiff  In  error,  hereafter 
called  defendant,  subscribed  and  sworn  to 
by  him  before  E.  M.  Payne,  United  States 
commissioner,  on  the  12tb  day  of  June.  1903. 
charging  him  with  the  larceny  of  the  steer 
described  In  that  cotmt,  together  with  a 
warrant  for  bis  arrest  on  the  same  date,  to- 
gether with  a  Bubpcena  Issued  by  the  com- 
missioner on  the  next  day  for  the  witnesses 
for  the  government,  including  the  defendant, 
together  with  a  bond  for  plaintiff's  appear- 
ance before  said  commissioner  on  the  18th 
of  June,  1903,  together  with  the  docket  en- 
tries of  the  commissioner,  showing  that  he 
entered  a  plea  of  not  guilty,  and  was  dis- 
charged by  the  commissioner  on  June  22, 
1903,  after  be  had  heard  all  the  testimony 
Introduced,  for  the  reason  that  he  bad  no 
sufficient  probable  cause  to  hold  the  plaintiff 
to  await  the  action  of  the  grand  Jury.  Plain- 
tiff also  Introduced  in  evidence,  presumably, 
on  the  issue  of  malice,  an  Indictment  return- 
ed against  blm  for  the  same  offense,  tor 
which  he  bad  been  dlachai^ed  before  the 
commissioner  abont  the  Ist  day  of  NoViem- 
ber,  1903.  There  was  no  evidence  Introduced 
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b7  defendant  npon  the  Issue  of  probable 
cause.  Upon  this  state  of  facts,  which,  be- 
sides being  matters  of  record,  stands  undis- 
puted, and  being  all  of  the  evidence  Intro- 
duced by  either  plaintiff  or  defendant  upon 
the  Issue  of  probable  cause,  the  court  upon 
this  Issue  Instructed  the  Jury  as  follows: 
"You  are  Instructed  tiiat,  where  a  man  Is 
arrested  and  discharged  by  an  examining 
officer  fpr  want  of  probable  cause,  that 
would  constitute  a  prima  facie  case  of  the 
want  of  probable  cause  for  your  considera- 
tion. But  It  Is  only  to  be  considered  such 
when  taken  together  with  all  other  evidence' 
In  this  particular  case.  The  evidence  In  this 
case  shows,  gentlemen  of  the  jury,  that  in 
the  first  place  the  defendant  In  tbim  case  had 
the  pUdntUf  arrested  before  an  examining 
officer.  Judge  Payne,  and  In  that  examina- 
tion he  was  discharged  for  want  of  probable 
cause  for  holding  him.  The  evidence  fur- 
ther discloses  the  fact  that  the  grand  jury 
indicted  the  plaintiff  again  upon  the  same 
case,  and  that  he  was  afterwards  chafed 
with  the  same  crime  by  the  grand  jury,  and 
that  he  was  afterwards  tried  and  discharged 
under  Instruction  of  the  court  for  this  par- 
ticular crime.  You  are  instructed,  gentlemen 
of  tho  jury,  that,  If  yon  believe  from  the 
evidence  that  the  defendant  In  this  case, 
having  all  the  evidence  before  him  at  the 
time  of  the  original  complaint,  which  was 
filed  In  the  commissioner's  court,  present- 
ed the  same  to  the  commissioner,  and  that 
he  was  afterwards  sununoned  before  the 
grand  jury,  and  the  grand  jury  found  a 
true  bill  against  the  plaintiff  upon  the  same 
evidence,  and  th&t  he  was  dlscha^ed  by  the 
court  npon  that  evidence,  yon  are  authorized 
to  find  from  the  evidence  that  there  was 
want  of  probable  cause  In  the  arrest  of  the 
plaintiff."  Was  this  instmction  error,  as 
contended  by  defendant?  We  think  It  was. 
The  instruction.  In  effect  t<^d  the  Jury  that 
the  discharge  of  the  defendant  by  the  ex- 
amining magistrate  was  prima  ftide  evi- 
dence of  want  of  probaUe  oanse,  and  that 
tlie  nibaeqnent  finding  of  an  Indictment  b7 
the  grand  jury  for  the  same  offense,  and  hla 
acquittal,  aided  that  presumption,  and  with 
it  constituted  proof  of  want  of  probable  cause. 

Let  us  analyse  this  diarge  and  see  if  It 
correctly  states  the  law.  It  is  undoubtedly 
true,  as  announced  In  the  first  sentence  of 
this  charge,  that  where  one  Is  arrested  and 
discharged  by  the  examining  magistrate,  the 
fact  Is  prima  facie  evidence  of  want  of  prob- 
able cause  in  a  aahseqnent  action  of  this 
kind,  19  Ency.  of  Law,  66^  says:  "Hie 
weight  of  authority  Is  believed  to  favor  the 
rule  that  the  dlediarge  of  the  plalntlfl  in  ma- 
licious prosectttim  by  the  examining  magis- 
trate Is  prima  fade  evidence  of  the  want  of 
probable  cause  for  the  proceedings  cmuplalned 
of — citing  authorities.  But  the  Instruction 
goes  further  and  telTs  the  jury  that  the  subse- 
quent Indictment  and  acquittal  of  plaintiff, 
npon  the  same  charge  tot  which  he  was  dis- 


charged before  the  magistrate,  aided  the  pre- 
sumption of  want  of  .probable  cause  arising 
from  such  discharge,  and  together  were  proof 
of  want  of  probable  cause.  In  this  we  think 
the  court  erred.  The  subsequent  Indictment 
of  plaintiff,  standing  alone,  was  prima  fade 
evidence  of  probable  cause,  and,  taken  with 
the  conflicting  presumption  of  want  of  prob- 
able cause  arising  from  his  discharge  by  the 
magistrate,  In  no  way  aided  that  presump- 
tion, but  we  are  of  the  opinion  had  a  directly 
contrary  result,  and  militated  against  that 
presumption  to  such  an  extent  as  to  destrc^ 
It  Bq>eclally  Is  this  true  since  the  evi- 
dence fails  to  disclose  that  the  Indictment 
was  found  by  the  procurement  of  defendant, 
and  It  Is  not  questioned  that  It  was  found 
upon  the  same  evidence  as  was  adduced  be- 
fore the  magistrate.  PlalntUTs  subsequent 
acquittal  was  no  evidence  at  all  bearing  on 
the  issue  of  probable  cause,  and  did  not  af- 
fect It  one  way  or  the  other.  Let  us  discuss 
each  of  these  propositions:  19  Ency.  of 
Law,  663,  states  the  rule  thus:  "It  has  been 
held  that  the  finding  of  an  Indictment  by  the 
grand  jury  is  prima  fade  evidence  of  prob- 
able cause  for  the  prosecution,  unless  the 
jury  believes  that  the  indictment  was  pro- 
cured by  the  false  testimony  of  the  defend- 
ant, or  by  other  improper  means" — dting  au- 
thorities. This  doctdne  has  also  been  firm- 
ly established  by  the.  great  weight  of  au- 
thority, in  Jones  v.  Railroad,  131  N.  C  183, 
42  B.  B.  S69.  the  court  says:  "In  Orlflls  v. 
Sellars,  19  N.  C.  492,  31  Am.  Dec.  422,  this 
court,  speaking  through  Chief  Justice  Rnffln, 
says:  'It  Is  settled  In  this  state  that  a  dis- 
charge by  the  examining  magistrate  Imports 
that  the  aansatlon  was  groundless.  If  the 
magistrate  commit,  or  If  the  grand  jury  find 
a  bill.  It  has  never  been  doubted  that  In  law 
that  Is  evIdHice  of  probable  cause,  and  calls 
for  an  answer  from  the  plaintiff  as  to  the  par- 
ticular drcumstancee  which  Impose  it  upon 
the  plaintiff  to  go  Into  the  circumstances  In 
the  first  Instance.  It  Is  true  that  in  these 
cues  the  evidence  Ifl  deoned  prima  fade  on- 
'  ly.'"  In  Peck  T.  Chouteau,  91  Uo.  138, 3  8.  W. 
677,  60  Am.  Rep.  280,  the  court  says:  "Ob- 
jection ]»  also  made  to  the  Instruction  which, 
,  In  substance,  Is  that  the  finding  and  return 
of  the  Indlcbnent  is  prima  facie  evidence  of 
probable  cause,  and  nnloa  this  proof  Is  over- 
come by  evidence,  either  that  the  Indict- 
ment was  procured  by  false  or  fraudulent 
testimony,  or  that,  notwithstanding  the  find- 
ing of  said  indictment,  said  defendant  did 
not  believe  the  plaintiff  to  be  guilty  of  the 
off^se  for  which  he  had  been  Indicted,  the 
jury  will  find  for  the  said  defoidant  on  the 
first  count  "Hils  instruction  lias  the  sanc- 
tion of  at  least  two  former  rulings  of  this 
court  Sharpe  v.  Johnston,  78  Mo.  670 ;  Tan 
Sickle  V.  Brown,  68  Mo.  627.  The  statement 
that  the  finding  and  return  of  the  Indictment 
la  prima  fade  evidence  of  the  probable  cause 
Is  no  more  than  that  the  burden  of  proof  to 
■how  want  of  probable  cause  la  npon  the 
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plaintiff."  In  Sbarpe  v.  Johnston,  76  Mo. 
660,  the  court  said :  "It  may  be  further  ob- 
aeryed  that  the  action  of  a  "grand  Juty  tn 
finding  a  bill  of  indictment,  or  the  commit- 
ment of  the  prisoner  by  the  examining  mag- 
istrate. Is  prima  facie  evidence  of  probable 
cause'*— citing  Sharpe  v.  Johnston,  59  Mo. 
567;  Van  Sickle  r.  Brown,  68  Mo.  627; 
State  T.  Ralley,  35  Mo.  168;  Brant  v.  Hig- 
glns,  10  Mo.  728 ;  Graham  v.  Noble,  13  Serg. 
&  R.  (Pa.)  233;  Bacon  v.  Towne,  4  Cush. 
(Mass.)  217.  In  Brown  t.  Griffin,  Cheves 
(S.  C.)  32,  the  court  said:  "Where  the 
grand  jury  have  returned  a  true  bill  upon 
the  charge  made,  such  finding  amounts  to  a 
-Judicial  recognttlou  that  probable  cause  does 
exist  Hence  arises  a  rule  that  a  plaintiff, 
suing  for  damages  in  such  a  case,  must  prove 
the  absence  of  probable  cause;  and,  If  he 
falls  to  do  60,  such  Judicial  recognition  Is 
prima  facie  proof  of  a  probable  cause."  It 
la  useless  to  multiply  authorities  upon  so 
well-established  a  doctrine,  bat  we  cite  In 
addition  Flrer  v.  Lowery,  59  Mo.  App.  92, 
and  Barber  v.  Scott,  92  Iowa,  62,  60  N.  W. 
497. 

But  the  court  further  says.  In  effect,  that 
If  plaintiff  was  acquitted  of  the  charge  In 
the  indictment,  that  fact,  coupled  with  his 
discbarge  before  a  committing  magistrate 
and  his  Bubseqaent  indictment  for  the  same 
offense,  would  furnish  proof  of  a  want  of 
probable  cause.  This  latter  part  of  the 
charge  Is  wholly  erroneous,  and  was  no  evi- 
dence whatever  of  a  want  of  probable  cause, 
and,  being  no  evidence  whatever  bearing 
upon  that  issue,  would  add  nothing  to  the 
presumption  of  want  of  probable  cause  aris- 
ing from  the  fact  of  plaintiffs  discharge  be- 
fore the  examining  magistrate,  or  to  the 
presumption  of  probable  cause  arising  from 
the  finding  of  the  indictment  26  Cyc.  40, 
lays  down  the  rule  thus:  "An  acquittal  is 
merely  one  of  the  essentials  of  plaiutlfTs 
case,  usually  sheds  no  light  on  other  facts, 
and  of  itself,  does  not  show^  want  of  prob- 
able cause." — citing  authorities,  19  Am.  & 
Eng.  Ency.  of  Law,  665,  states  It  thus: 
"Some  cases  seem  merely  to  hold  that  the 
acquittal  tu  a  criminal  prosecution  of  the 
plaintiff  in  the  subsequent  suit  for  damages 
is  not  alone  prima  facie  or  per  se  sufficient 
evidence  of  want  of  probable  cause.  But 
the  better  doctrine  is  believed  to  be  that 
such  fact  Is  no  evidence  whatever  of  a  lack 
of  probable  cause  for  the  prosecution,  and  is 
not  admissible  in  such  connection  •  •  •  " 
—citing  authorities.  In  Bo^er  v.  Langen- 
berg,  97  Mo.  890, 11  S.  W.  223,  10  Am.  St  Rep. 
322,  the  court  said:  "Regarding  the  third 
count  the  plaintiff  showed  an  acquittal  by 
Jury  on  an  Information  brought  by  the  prose- 
cuting attorney,  at  defendant's  Instance, 
against  plaintiff.  It  Is  claimed  that  the  ac- 
quittal tends  to  establish  want  of  probable 
cause  in  moving  that  prosecution.  This 
contention  la  so  clearly  contrary  to  the 
precedents  that  we  dispose  of  It  by  merely 


referring  to  them,  citing  Williams  t.  Van 
Meter,  8  Mo.  339,  41  Am.  Dec.  644,  Towu- 
sbend  on  Slander,  709,  and  cases  cited,  and 
2  Greenliiaf  on  Ev.  S  455."  In  Befck^nd 
Lyons,  96  Tex.  255,  72  S.  W.  56,  64  L.  B.  A. 
474,  the  court  said:  "We  recognise,  as  due* 
the  Court  of  Appeals,  the  conflict  of  author- 
ity upon  the  question,  but  we  are  of  the 
opinion  that  the  weight  of  authority  and 
the  better  reason  are  in  favor  of  the  proposi- 
tion that  in  such  a  case  the  acquittal  of  the 
plaintiff  of  the  criminal  charge  is  not  evi- 
dence tending  to  show  want  of  probable 
cause.  We  cite  some  of  tbe  recent  cases: 
Stewart  v.  Sonnebom,  98  TJ.  S.  187,  25  L.  Ed. 
116;  Allen  v.  Codman,  139  Mass.  139,  29 
N.  E.  537;  WlUard  v.  Holmes,  142  N.  Y. 
493,  37  N.  E.  480;  Eastman  v.  Monastes,  32 
Or.  291,  51  Pac.  1095,  67  Am.  St  Rep.  531. 
See,  also,  note  to  Boss  T.  Hixon,  26  Am.  St 
Rep.  153."  In  Cloon  v.  Gerry,  13  Gray 
(Mass.)  201,  Mr.  Justice  Sbaw,  speaking  for 
the  court  said:  "In  every  case  of  an  action 
for  malicious  prosecution  or  suit,  it  must  lie 
averred  and  proved  that  tbe  proceeding  in- 
stituted against  the  plaintiff  has  failed,  but 
its  failure  has  never  been  held  to  be  evi- 
dence of  either  malice  or  want  of  probable 
cause,  much  less  la  it  conclusive  of  those 
things." 

Thus  It  will  be  seen  that  the  court  instruct* 
ed  the  jury  that  two  presumptions,  the  one 
arising  from  plaintiff's  discharge  by  the 
examining  magistrate,  and  tbe  other  from 
his  subsequent  indictment  for  the  same  of- 
fense, aided  each  other,  and  together  made 
,  evidence  of  want  of  probable  cause.  In  so 
charging  we  think  the  court  fell  into  error, 
and  that,  instead  of  tbe  two  presumptions 
aiding  each  other,  we  repeat  that  we  are  of 
the  opinion  that  they  had  the  directly  oppo- 
site effect  and  militated  to  the  extent  of 
destroying  each  other.  And  why  should  they 
not?  In  order  to  maintain  this  action  it  was 
Incumbent  on  tbe  plaintiff  to  prove  want  of 
probable  cause;  that  is,  that  the  prosecu- 
tion of  which  he  complains  was  not  based 
upon  such  facts  and  circumstances,  known 
to  defendant  at  the  time,  sufficient  in  theai- 
selves  to  lead  him,  as  a  reasonable  and  cau- 
tious man,  to  believe  the  plaintiff  probably 
guilty  of  the  crime  charged,  but  was  actu- 
ated by  malice  or  some  Improper  or  sinister 
motive.  Stewart  v.  Sonnebom,  98  U.  S.  187. 
26  L.  Ed.  116.  Tbls  he  undertook  to  do,  not 
by  going  into  the  facts  and  circumstances 
known  to  defendant  at  the  time,  and  which 
actuated  him  In  waging  the  prosecution,  but 
by  introducing  a  record,  in  effect  that  the 
examining  magistrate  had  already  deter- 
mined that  fact  In  his  favor,  which  deter- 
mination he  relied  upon  as  sufficient  proof  In 
this  case,  until  overcome  by  competent  and 
satisfactory  evidence.  At  the  same  time  he 
Introduced  as  proof  of  malice  an  indictment 
found  presumably  at  the  next  sitting  of  the 
grand  jury  in  that  Jurisdiction,  charging  him 
with  the  same  offense  for  whldi  be  had  been 
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afscbarged  by  the  eramltilng  magtBtrate, 
showing  conclu8lTel7  to  our  minds  that  the 
magistrate  took  one  view  of  the  probable 
guUt  of  defendant;  and  the  grand  jwry  an- 
other ;  that  1  man  thought  there  was  want 
of  probable  cause  for  the  prosecution  and  12 
men  ware  of  the  opinion  that  probable 
cause  therefor  existed,  and  the  flndlng  of 
each  was  attended  with  that  presumptioa 
It  comes  Irresistibly  to  our  minds  that,  as 
the  bniden  of  proof  on  tills  Issue  was  upon 
the  plalntUE,  to  sustain  ^hlch  he  Introduced 
In  evidence  testimony,  from  which  arose  two 
conflicting  presumptions,  those  presumptions 
conntabalanced  each  other,  and  there  was 
nothing  proved  on  the  issue  of  probable 
cause,  and  the  court  should  have  so  Instruct* 
ed  the  Jury.  . 

We  are  not  without  authority  to  support 
this  conclusion.  Cases  of  conflicting  pre- 
sumptions, both  In  cItU  and  criminal  cas- 
es, are  not  unusual.  Lowery  v.  People, 
172  111.  466,  60  N.  E.  165,  61  Am.  St  Bep. 
50,  was  a .  prosecution  for  bigamy.  At  the 
trial  the  second  marriage  was  conclusively 
proven,  and  not  controverted,  and  that  de- 
fendant resided  with  her.  In  the  state  of 
Illinois,  as  his  wife  for  about  a  year.  The 
evidence  as  to  the  first  marriage  consisted 
of  testimony  that  defendant  and  the  alleged 
first  wife  lived  together  as  husband  and 
wife  In  Chicago  previous  to  the  second  mar- 
riage, and  while  so  living  together  he  called 
her  hlB  wife,  and  said  they  had  been  mar^ 
rled  In  Milwaukee,  and  showed  what  pur- 
ported to  be  a  marriage  certificate.  De- 
fendant was  convicted,  and  on  appeal  the 
court  In  reversing  the  case,  said:  "Where 
the  relation  of  husband  and  wife  is  assumed, 
the  law  generally  presumes  in  favor  of  a 
lawful  marriage,  but  where  It  is  charged 
that  two  successive  marriages  have  taken 
place,  the  presumption  In  favor  of  the  legali- 
ty of  each  la  equal,  and  actual  marriage 
must  be  proved.  In  this  case,  the  presump- 
tion that  would  ordinarily  obtain  In  favor 
of  the  first  marriage  Is  met  by  an  equal 
presumption  in  favor  of  the  legality  of  the 
second  marriage,  and  therefore  it  was  incum- 
bent on  the  prosecution  to  show  the  first 
iharrlage  to  be  a  marriage  In  fact."  Again, 
in  Sqnire  v.  State,  46  Ind.  469,  the  court, 
in  qteaklng  through  Mr.  Justice  Buaklrk, 
quotes  approvingly  from  Bishop  in  his  work 
on  Statutory  Orlmea,  in  section  611,  p.  403, 
where  he  says,  speaking  of  presumptions 
arising  In  prosecutions  for  bigamy,  In  sub- 
stance, that  in  cases  where  seven  years  have 
not  elapsed  at  the  time  of  the  trial,  the 
presumption  of  death  of  the  absent  spouse 
did  not  obtain,  and  that  the  presumption  of 
innocence  of  the  accused  taken  with  that  pre- 
sumption neutralized  esCh  other.  Foster  t, 
Berry,  14  B.  I.  6(KU  was  on  action  In  assnmp- 
dt  to  recorer  $100  paid  by  plaintlfr  to  de- 
fendant for  ontaln  real  estate,  purporting 
to  be  sold  and  courted  to  plalntilT  by  de- 
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fendant  as  sberll^  undw  an  execution,  plain- 
tifT  claiming  that  the  sheriff  eonveyed  him 
no  titie.  because  be  bad  failed  to  properly 
advertise  the  sale;  The  court  sold:  "The 
plahitifl  polnto  out  certain  defecto  and  omis- 
sions In  the  return,  chief  among  which  Is 
an  omission  to  show  tiiat  the  execution  sale 
was  duly  advertised  in  some  newspapor  lu 
the  coun^,  and  he  contends  that,  In  con- 
se<iaence  thereof,  Ids  titie  is  invalid.  The 
burden  of  proof,  however,  is  on  tiie  plain- 
tiff and  It  does  not  follow  tbst  the  sale 
was  not  advertised,  because  the  return  falls 
to  riiow  it  Tlie  return  does  not  purport  on 
ito  face  to  be  a  statonent  of  everything  that 
was  done  In  the  service  of  the  execution,  and 
we  do  not  find  any  language  in  it  whlcli  Im- 
plies that  the  sale  was  not  advertised.  It 
may  be  argued  that  the  presumption  is  that 
everything  that  was  done  appears  in  the 
return,  because  the  officer  is  directed  to  re- 
turn the  writ  with  his  doings  thereon.  But  it 
may  likewise  be  argued  that  the  presump- 
tion is  that  the  defendant  did  not  sell  be- 
fore advertising  the  sale,  l)ecauBe  the  stetute 
makes  It  bla  duty  to  advertise  before  selling. 
Both  presumptions  are  equally  strong  and 
therefore  all  we  can  say  Is  that  the  return 
does  not  show  whether  the  sale  was  daly 
advertised  or  not.  Consequently  It  was  for 
the  plaintiff  to  show  the  omission  to  ad- 
vertise by  extrinsic  evidence,  and  he  ad- 
duced no  such  evidence."  Sarah  H.  Tamell 
V.  Kansas  City,  Ft  Smith  &  Memphis  R.  R., 
113  Mo.  570,  21  S,  W.  1,  18  L.  K,  A.  599,  was 
an  action  for  damage  for  the  death  of  plain- 
tiCTs  husband,  alleged  to  have  been  caused 
by  the  negligence  of  the  defendant  railroad 
company.  Speaking  of  conflicting  presump- 
tions, the  court  said :  "This  record  Is  utter- 
ly barren  of  any  testimony  showing,  or  tend- 
ing to  show,  how  or  In  what  way  Tarnell  - 
came  to  his  unfortunate  death,  nis  local- 
ity at  the  time  his  daughter  and  Wall  left 
htm  on  entering  the  cars,  whether  he  was 
on  the  bottom  step  of  the  car,  or  on  the  car 
platform,  or  on  the  depot  platform.  Is  entire- 
ly unknown ;  and  it  is  equally  unascertained 
and  unascertainable  whether  his  death  re- 
sulted from  an  attempt  to  alight  from  the 
cars  while  In  motion,  and  he  was  thus 
thrown  l>eneath  them  and  killed,  or  whether, 
having  alighted,  he  ventured  too  close  to  the 
cars  and  was  struck  by  them  as  they  start- 
ed, and  hurled  to  his  death.  It  has  been 
suggested  that  It  will  be  presumed  that 
Tamell  was  In  the  exercise  of  'due  care.' 
This  may  be  granted;  but  while  Indulging 
this  presumption,  It  must  not  be  forgotten 
that  evwy  one  Is  presumed  to  properly  ac- 
quit himself  of  his  engagements  and  his 
duty  (Lenox  v.  Hsrrlson,  88  Mo.  4S1,  and 
cases  cited),  and  tiiat  carriers  of  passengers 
are  by  no  means  outside  of  the  pale  of  thte 
favonble  presumption.  So  that  the  result 
is  that  one  presumptioa  rebuts  and  neutra- 
lises the  othw,  like  the  conjunctioo  of  an 
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add  and  alkali."  MUIer  t.  Chicago  &  G.  R7. 
Co.  (C.  O  41  Fed.  898,  waa  a  case  wbere 
plaintiff  had  been  arrested  by  defiant  for 
burning  Its  depot,  and,  after  being  held  by 
the  examining  magistrate  to  answer  to  the 
grand  Jury,  a  bill  by  It  was  Ignored.  He* 
then  sued  defendant  for  malicious  prosecu- 
tion. On  a  demurrer  to  the  evidence,  In  con- 
sidering the  two  conflicting  presumptions 
thus  arising,  the  court  held,  as  we  have 
done  in  this  case — that  la,  that  they  destroy- 
ed each  other,  and  the  burden  of  proof  be- 
ing on  the  plaintiff,  it  devolved  on  him  to 
proceed  further  with  his  proof  on  this  is- 
sue— ^the  court,  speaking  through  Mr.  Justice 
Philips,  said:  "So  we  may  say  •  •  * 
that  the  plaintiff  has  not  made  out  a  prima 
facie  case  here  by  showing  that  the  bill 
was  Ignored  by  the  grand  Jury,  In  view  of 
the  fact  of  the  precedent  action  of  the  com- 
mitting magistrate  In  finding  that  there  was 
probable  cause.  In  other  wwds,  that  those 
two  prima  facie  Inferences  counterbalance 
each  other.  Then  It  devolved  upon  the  plain- 
tiff to  go  further,  and  show,  not  only  that 
this  charge  was  false  In  fact,  but  that  at 
the  time  it  was  instituted  by  the  prosecutor 
there  was  no  reasonable  ground  to  suppose 
that  the  defendant  was  guilty." 

Hence,  we  are  of  the  (q>inlon  that  ttie  court 
erred  In  00  Instructing  the  Jury,  and  also  In 
refusing  to  give  the  fbllowlng  initmctlon 
asked  (or  the  defendant:  "Yon  are  Initmct- 
ed  that  the  fact  of  the  finding  of  an  Indict- 
ment by  the  grand  Jury;  np<m  the  same 
chaise  on  which  the  defendant  filed  a  com- 
plaint against  the  plaintiff  neatrallBea  the 
^ect  of  the  discharge  by  the  United  States 
commlsslcnier,  and  that  the  fact  of  hla  dls- 
cbargQ  by  the  United  States  oommlsslouer 
cannot  be  taken  by  tjila  Jnry  to  be  prima 
ftide  erldmce  of  a  want  of  probable  cause." 

It  follows  that  the  Judgment  of  the  lower 
court  should  be  reversed,  and  case  remand- 
ed for  new  trial,  and  It  li  k>  ordered.  AU 
the  Justices  concur. 


DERR  et  aL  t.  FISHER  et  aL 

(Supreme  Court  of  Oklahoma.   Sept  12,  1908. 

Od  ReheariDg,  Dec.  21,  1908.) 

1.  CORPOBATIONS  (}  447*>— POWKB8— EZFBBSS 

ARD  Implied. 

Corporations  possess  the  powers  expressly 
conferred  upon  them  by  taw,  and  sach  implied 
powers  as  are  necessary  to  enable  them  to  exer- 
cise the  powers  expressly  granted ;  and,  if  a 
contract  made  by  a  corporation  Is  germaln  to 
the  purposes  for  which  it  is  formed.  Is  not  in 
violation  of  Its  charter,  the  pablic  policy  of  the 
state,  or  any  statute  nrohibitlDg  it,  and  the  cor. 
poratioD  by  Its  promise  induces  a  party  relying 
thereon  to  expend  money  and  perform  his  part 
of  the  ccmtract,  the  corporatimi  Is  liable  thereon. 

[Ed.  Noter— For  other  cases,  see  Ootporations, 
Cent.  Dig.  I  1786;  Dec  Dig.  |  447.«] 


2.  COBPOBATIOnS  (I  447*)— GONTBACTS— ULT&A 

Vibes. 

The  Shawnee  Light  ft  Power  Companj.  a 

coiporation  created  "to  own,  acq  aire,  construct, 
maintain*  equip  and  operate  buildings,  machin- 
ery and  plants  for  the  purpose  of  gaierating 
and  supplying  electricilr  and  gas  for  illiuninat- 
Ide,  heating,  and  manufacturing  purposes,"  and 
whose  charter  authorizes  it  "to  make  and  per- 
form contracts  td  any  kind  and  description," 
may  enter  Into  a  valid  contract  with  a  pavins 
company  to  provide  for  paving  along  the  line  m 
track  of  a  street  railway  corporation  with  whidi 
such  first  coiporation  has  a  contract,  running 
for  a  period  of  20  years  to  furnish  power ;  such 
contract  being  within  the  authority  granted  in 
its  diarter,  and  not  ^Ublted  by  pablle  poUcy 
or  any  statute. 

[Ed.  Note^For  other  cases,  see  Coipoimtions, 
Cent.  Dig;  f  1786;  Dec.  Dig.  I  447.*] 

3.  CoBPOBATioNB  (|  426*)-OnnciS8— Rahtz- 
CATiON  OF  Acts. 

Such  contract  when  executed  by  the  presi- 
dent of  the  licht  and  power  company,  who 
owned  a  msJonty  of  the  stock  in  both  corpora- 
tions, and  afterward  ratified  by  the  board  of  di- 
rectors of  the  light  and  power  company,  and 
acted  on  to  its  detriment  or  the  other  contract- 
ing party,  becomes  a  bindmg  obligation  of  the 
company. 

[Bd.  Note.— For  other  cases*  sss  Cozpozatioiis, 
Cent  IHg.  1 1702;  Dec.  Dig.  |  426.«r 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Pottawatomie 
County;  B.  F.  Bnrwell,  Judge. 

Action  by  J.  O.  Fisher,  as  receiver  of  the 
Shawnee.  Light  &  Power  Oompany,  and  oth- 
ers, against  Charles  T.  Derr  and  others, 
partners,  doing  business  as  the  Oklahoma 
Paving  &  Construction  Company,  Judgment 
for  plaintiffs,  and  defendants  brought  error 
to  the  Supreme  Court  of  the  territory  of 
(Mdahoma,  whence  the  cause  waa  tnnsferred 
to  the  Supreme  Cburt  of  the  stale  of  Okla- 
homa. Reversed  and  remanded,  wltb  in- 
structions. 

On  February  2S,  1905,  the  plaintiff  J.  C 
Fisher,  as  recelv»  of  the  Shavniee  Usht  ft 
Power  Company,  a  corporation,  commoiced 
his  action  against  C.  J.  Becker,  as  city  dark 
of  the  city  of  Shawnee,  and  O.  O.  Pottenger, 
as  d^  treasurer  of  said  dty,  and  the  (Ala- 
homa  Paving  ft  Oonstructton  Company,  a 
partnership,  composed  of  Charles  T.  Derr. 
John  A.  Derr,  and  Frank  A.  Derr,  tbe  peti- 
tion alleging  that  on  the  10th  day  of  No- 
vember, 1901,  the  plaintiff  was  duly  ap- 
pointed receiver  of  the  property  of  the 
Shawnee  Light  ft  Power  Oompany  In  an 
action  pending,  wherein  J.  H.  Draughn  was 
plaintiff  and  the  Shawnee  Light  ft  Power 
Company  defendant,  and  that  he  qualified 
and  entered  upon  the  duties  of  such  receiv- 
ership;  that  O.  J.  Becker  and  C.  C.  Potten- 
ger  are  the  duly  elected  and  qualified  dole 
and  treasurer  of  the  city  of  Shawnee,  Okl., 
and  that  the  Oklahoma  Pavluff  ft  Construc- 
tion Company  Is  a  partner^p  composed  of 
Charles  T.  Dor,  John  A.  Derr,  and  Frank 
A.  Derr,  agaged  in  the  bnelnees  of  paring 
the  streets  of  cities  In  (Mtlahoma  Territory ; 


•For  etlwr  ossm  see  sum  t4vle  and  swtiea  NUVBEB  la  Dm.  Jt  Am.  Digs.  1907  to  dsts,  A  R^ortw  Indsxw 
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that  Um  eifj  of  Shawnee  bad  coatracted 
with  the  Shawneq  Ught  ft  Power  Company, 
agreehig  to  take  certain  street  l^ts  and  to 
pay  therefOT  the  anm  of  about  $500  per 
numth;  and  that  the  said  dty  bad  lamed 
warrants  for  each  of  the  months  durli^  the 
life  of  said  cmtract  np  to  the  Ist  day  of 
Junok  1904,  In  payment  of  the  obligations 
incurred  tbereundw.  The  petltltm  then  con- 
tinues as  follows:  "That  six  of  tbe  said 
warranty  aggregating  the  snm  of  f2,Q00  to 
wit,  warrants  lamed  June  1,  1904,  July  1, 
1904,  August  1,  1904,  September  1.  1004,  Oc- 
tober 1>  1904,  November  2.  1904,  were  Is- 
sued by  the  said  vqpoa  the  said  dates 
and  ddiTered  by  the  said  city  clerk,  Q  J. 
Becker,  to  the  Oklahoma  Paving  ft  Oon- 
Btmctlon  Company,  <me  of  the  defendants 
tmebi,  and  that  the  said  warrants  were  de- 
Uveicd  to  tbe  said  Oklahoma  Paving  ft  Goo- 
ili  III  Will  OonaiiBny  under  a  pvetoided  con- 
tract executed  by  the  Shawnee  Light  ft  Pow- 
er Company  and  the  said  CHdalunna  Paving 
&  Cfmstmctton  Gompany,  by  the  terms  and 
condittcma  ot  which  tiie  said  Shawnee  Light 
ft  Power  Company  extracted  and  agreed  to 
pay  certain  Indebtedness  owing  by  the  Shaw- 
nee Traction  Company,  another  and  s^iarate 
corporation,  to  the  Oklalioma  Paving  ft  Cou- 
Btmctlon  Company  for  paving  certain  por- 
tions of  Main  street,  between  the  rails  and 
for  two  feet  on  either  side  of  the  rails  of 
tbe  said  Shawnee  Traction  Company's 
tracks.**  Ibereafter,  and  on  tbe  19th  day  of 
Harch.  1906,  the  plaintiff,  after  having  first 
received  pwmiaslon  of  tbe  conr^  filed  an 
amendment  to  his  said  petition,  as  follows: 
"That,  In  additltm  to  tbe  aUegatiima  of  his 
original  petition,  be  states  that  the  said  J.  J. 
Henry,  who  executed  the  pretoided  contract 
for  the  Shawnee  li^t  ft  Power  Company, 
■which  said  contract  Is  exhibited  to- the  orig- 
inal p^tl<Hi,  was  at  the  time  he  attempted 
to  execute  tbe  aame  the  president  and  treas- 
urer of  the  Shawnee  Light  ft  Power  Com- 
pany, and  ma  also  ^esidoit  and  treasnrer 
of  ttM  Shawnee  Tractlim  Company,  and  that 
the  said  Derr  well  knew  when  the  same 
was  pretended  to  have  been  executed  that 
the  said  Henry  was  president  and  treasnrer 
of  both  of  the  said  companies,  and  that  %e 
had  no  autitorlty  to  execute  contracts  for  the 
Shawnee  TracUon  Company  except  by  direc- 
tion of  Its  board  of  directors,  and  had  no 
power  or  authority  to  execute  the  contract 
In  quesUim  or  ai^  contract  which  was  for 
tbe  benefit  of  ibe  traction  company  without 
tbe  board  of  directors  of  the  said  Shawnee 
Li^t  ft  Power  Company  authorising  the 
same,  and  tbe  said  Derr,  defendant,  and  all 
of  tbe  otiier  d^endants,  knowing  full  well 
that  tbe  said  Hemr  waa  presldoit  of  both  of 
tbe  said  corporations,  well  knew  tbat  be  was 
not  authKH^sed  to  execute  the  said  contract 
for  Shawnee  Light  ft  Power  Company.  Where- 
fore, in  addition  to  the  prayer  to  the  orlgtoal 
I>etitIon.  tbe  plaintiff  prays  that  the  said 
I>err  be  required  to  torn  over  the  warranto 


to  his  possesalon  or  under  his  control  and 
Issued  to  him  the  said  platotlff,  and  that 
plaintiff  be  adjudged  entitled  to  the  said  war- 
ranto whether  delivered  to  Derr  or  whldi  are 
stUI  lield  by  the  treasurer  of  the  said  city." 

Tbe  material  part  of  the  contract  to  wtalcb 
reference  is  made  to  tbe  petition  Is  as  fol- 
lows: *^hl8  memorandum  <tf  agreemoit  made 
and  entered  into  by  and  between  the  Shaw- 
nee Light  ft  Power  Comxiany,  a  corporation, 
party  of  the  first  part,  and  Chas.  T.  Derr, 
Jno.  A.  Derr,  and  Frank  A.  Derr,  cot^itaen, 
as  tbe  C^boma  Paving  ft  Construction  Cmu- 
pany,  parties  of  the  second  part,  wltoeeaetb 
that,  whereas,  the  Shawnee  Light  ft  Power 
Company  has  a  contract  with  the  city  of 
Shawnee  to  famish  said  dty  wltb  electric 
ll^t  and  has  an  Income  flKHn  uld  dty  from 
said  source,  In  excess  of  five  hundred 
(IBOOuOO)  drilars  per  montta;  and  whereas, 
the  said  parties  of  tbe  second  par^  havtog 
mtered  toto  a  contract  with  the  Shawneo 
Traction  Co.,  to  put  down  paving  and  pave 
between  the  ralbi  and  a  distance  of  two  (2) 
feet  outside  of  eadi  rail  to  the  same  form 
and  manner  toat  the  streeto  of  Shawnee  are 
now  paved  by  tbe  said  parties  of  the  second 
part ;  *  *  *  and  whereas,  the  said  Shaw- 
nee Light  ft  Power  Co..  party  of  the  first 
part  hereto,  is  toterested  to  procuring  same 
to  be  dom  1^  tbe  said  parties  oi  U»  second 
part  hereto,  and  tor  toe  said  Shawnee  Trac* 
tlon  Co.:  Therefore,  it  is  hereby  agreed 
}3f  and  on  tlie  part  of  the  Shawnee  Light  ft 
Power  Co.  that  tbe  said  parties  of  the  sec- 
ond part  hereto  shall  receive  from  the  dty 
of  Shawnee  each  month,  tbe  snm  ot  five  hun- 
dred ($600.0(0  doUars,  together  with  toterest 
toereon  at  the  rate  of  7%  per  annum  fnnn 
tbe  tenth  day  of  July,  1904.  which  snm  shall 
be  paid  by  said  dty  to  said  parties  of  tbe 
second  put  or  to  toeir  order,  before  any 
amonnt  is  paid  to  the  said  Shawnee  Light  ft 
Power  COb  *  *  *  Tbe  mayor  and  the  dty 
coniKdl  are  h«el9  directed  to  Issue  «  war^ 
rant  to  toe  said  parties  ot  toe  second  part 
or  to  their  ord»  for  toe  aald  paymento  as 
heretobefore  provided,  and  dednct  the  same 
from  the  amount  due  by  toe  said  dty  ot 
Sliawnee  to  the  said  Shawnee  Light  ft  Power 
Company."  A  demurrer  was  filed  to  the  peti- 
tion by  toe  Oklahoma  Paving  ft  O»istmctlon 
Company,  and,  on  being  overrnled.  an  answer 
was  filed  to  wbidi  was  admitted  the  allega- 
tions set  up  in  plaintiff's  petition,  exc^t 
that  portion  which  reads  as  follows:  "Bnt 
that  toe  said  cmtract  was  ultra  vires  and 
Toid.  and  toe  said  Shawnee  Light  ft  Power 
Company  had  no  autoority  to  enter  into  said 
contract,  and  the  said  Oklahoma  Paving  ft 
Construction  Company  well  knew  that  the 
said  contract  was  ultra  vires  and  void,  and 
beyond  toe  powers  of  the  said  Shawnee  Light 
ft  Power  Company,  and  toere  was  no  con- 
sideration for  the  said  contract;  toe  said 
Shawnee  U^t  ft  Power  Company  not  ow- 
ing toe  said  Oklahoma  Paving  ft  Construc- 
tion Company  any  snm  whatever."  It  denied 
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the  allegation  that  said  Shawnee  Light  & 
Power  Company  bad  no  Interest  In  having 
said  paving  done,  and  answered  that  the 
said  Shawnee  Light  A  Power  Company  was 
a  Colorado  corporation,  and  that  section 
of  Its  articles  of  incorporation  read  as  fol- 
lows; "Without  in  any  particular  limiting 
the  powers  and  objects  of  the  corporation,  it 
is  expressly  declared  and  provided  that  the 
corporation  shall  have  power  to  guarantee 
any  dividend  on  bonds,  or  contracts,  or  other 
obligations;  to  make  and  perform  contracts 
of  any  kind  and  description;  and.  In  carry- 
ing on  Its  business  or  for  the  purpose  of  far- 
thering any  of  its  business,  to  do  any  and 
all  other  acts  and  things  and  to  exercise  any 
and  ail  other  powers  which  any  person  or 
corporation  could  do  or  exercise,  and  which 
now  or  hereafter  may  be  authorized  by  law." 

The  material  portion  of  the  answer  then 
continues:  "These  answering  defendants  fur- 
ther allege:  That  the  ordinance  passed  by 
the  mayor  and  councllmen  of  the  city  of 
Shawnee  authorizing  and  granting  to  the  said 
Shawnee  Traction  Company  the  right  and 
privilege  to  construct  Its  line  of  street  rail- 
way in  said  city  contained  a  provision  that 
tbe  said  Shawnee  Traction  Company,  its  suc- 
cessors and  assigns,  should  keep  the  streets 
where  It  should  be  so  constructed  between 
the  rails  and  two  feet  on  each  side  thereof, 
and  maintain  same  in  the  same  condition  In 
which  the  remaining  parts  of  the  street  ad- 
jacent thereto  should  be  kept  and  maintain- 
ed. That  prior  to  paving  that  part  of  Main 
street  between  the  rails  of  said  street  rail- 
way and  two  feet  on  each  side  thereof,  the 
answering  defendants  entered  into  the  con- 
tract with  the  said  Sliawnee  Light  &  Power 
Company,  a  copy  of  which  contract  Is  at- 
tached to  said  petition.  That  the  said  Shaw- 
nee Traction  Company  bad  no  means  what- 
ever with  which  to  pay  for  the  said  paving 
which  it  was  BO  required  to  do,  and  that  the 
said  Shawnee  Light  &  Power  Company,  In 
order  to  enable  the  said  Shawnee  Traction 
Company  to  continue  its  business  of  operat- 
ing said  street  railway  and  completing  the 
same,  in  order  that  It  might  be  able  to  carry 
out  Its  said  contract  with  the  said  Shawnee 
Light  &  Power  Company,  entered  Into  said 
contract,  whereby  it  agreed  that  the  sum  of 
$500  per  month  of  the  warrants  to  become 
due  to  It  from  the  said  city  of  Shawnee, 
should  he  paid  and  turned  over  to  these  an- 
sn-erlng  defendants,  as  the  Oklahoma  Paving 
&  Construction  Company,  to  pay  them  for  the 
cost  and  price  of  paving  tbe  above-mentioned 
part  of  Main  street"  Also,  that  tbe  said 
Sbawnee  Light  &  Power  Company  had  a  con- 
tract with  the  said  traction  company  to  fur- 
nish electric  power  to  operate  its  street  car 
line  in  and  near  the  city  of  Shawnee  at  an 
advantageous  price.  As  for  the  answer  of 
tbe  clerk  and  treasurer  of  tbe  dty,  it  suffices 
to  say  that  it  admits  the  allegations  of  plaln- 
tirs  peUtion. 


Trial  of  the  cause  was  bad  to  tbe  court 
which  resulted  in  a  Judgment  holding  that 
"said  contract  tbe  court  finds  to  be  ultra 
Tires  and  void,  and  was  not  executed  by  any 
officer  having  authority  to  execute  the  same; 
that  J.  J.  Henry,  presidoit  of  tbe  Shawnee 
Light  &  Power  Company,  pretended  to  exe- 
cute the  said  cwtract,  and  executed  tbe 
same  for  the  b«ieflt  of  himself  and  another 
corporation  of  which  be  was  also  president 
and  treosnrer,  to  wit,  the  Shawnee  Traction 
Company,  all  of  which  was  known  to  tbe 
Oklahoma  Paving  &  Construction  Company, 
and  that,  the  said  contract  being  ultra  vires 
and  void,  the  said  receiver  was  entitled  to  all 
of  such  warrants  delivered  by  the  said  dtr 
clerk  to  the  said  Oklahoma  Paving  &  Con- 
struction Company" — and  rendered  Judgment 
making  the  temporary  injunction  peri>etnal, 
and  ordering  defendant  the  Oklahoma  Pav- 
ing ft  Construction  Company  and  Its  mem- 
bere,  Charles  F.  Derr,  John  A.  Derr,  and 
Frank  A.  Derr,  to  deliver  to  the  receiver  the 
six  warrants  which  they  had  received  tinder 
the  contract  with  the  Sbawnee  Light  &  Pow- 
er Company,  and  requiring  the  dtr  clerk  to 
deliver  to  the  receiver  all  warrants  issued 
Bubsequent  to  November  2,  1904,  due  from 
the  city  of  Shawnee  for  street  lighting  mder 
tbe  contract  made  by  it  with  the  Shawnee 
Light  &  Power  Company,  and  the  city  treas- 
urer was  directed  and  ordered  to  pay  the 
same  to  the  plaintiff  and  enjoined  from  pay- 
ing any  portion  thereof  to  any  <me  else.  Mo- 
tion for  new  trial  being  overruled,  the  cause 
Is  before  as  by  proceedlnjfs  In  error  taken  In 
tbe  Suprane  Court  of  the  tmltory  <^  Okla- 
boma. 

Cartel,  Keaton  &  Wells  and  J.  H.  Woods, 
for  piaintiflFs  in  error.  D,  T.  Flynn,  C  B. 
Ames,  B.  B,  Blakeney,  and  J.  H.  Uaxey, 
Jr.,  for  defendant  in  error  J.  C.  Fisher. 

DUNN,  3.  (after  stating  the  facts  as 
above).  Plaintiffs  in  error  make  three  points 
in  their  brief :  First  That  the  plaintiff  be- 
low bad  an  adequate  remedy  at  law,  and 
hence  a  suit  In  equity  could  not  be  maintain- 
ed. Second.  That  the  contract  in  question 
was  not  ultra  vires,  but  one  within  tbe  pow- 
er of  tbe  Shawnee  Light  ft  Power  Company 
to  make.  Ttiird.  Ttiat,  If  the  contract  in 
question  was  not  one  that  the  light  and  pow- 
er company  had  power  to  make,  it  was  estoi^ 
ped  to  take  advantage  of  the  lack  of  power 
for  tbe  reason  that  tbe  contract  had  been 
fully  executed  by  the  paving  company,  and 
that  the  parties  could  not  be  placed  by  the 
court  in  statu  quo.  Both  questions  of  prac- 
tice Involved  in  the  foregoing  statement  are 
subsidiary  to  the  main  proposition  Involving 
the  real  question  of  merit  in  the  case,  to  wit : 
Was  the  contract  entered  into  by  the  Shaw- 
nee Light  ft  Power  Company  in  which  It  un- 
dertook to  pay  a  sum  of  something  like 
000  to  cover  the  cost  of  paving  betweoi  the 
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rails  and  two  feet  on  each  side  tbereof  of 
tlie  line  of  railway  of  the  traction  company 
ultra  Tires.  If  .this  contract  was  ultra  Tires, 
tben  the  other  qnestlona  raised  by  counsel 
may  reonlre  consldendon,  bnt,  if  the  con- 
tract was  within  the  powers  conferred  upon 
the  Bhawnee  Light  ft  Powor  Company  under 
Its  articles  of  incorporation,  ISien  this  will 
dispose  of  the  entln  case,  except  of  the 
manner  of  Its  execution  by  the  president  of 
both  the  light  and  power  company  and  the 
traction  companyt  a  question  which  Is  also 
raised  In  ttils  connection. 

It  is  the  contention  of  counsel  fbr  the  re* 
celTer  that  a  contract  such  as  la  InrolTed  In 
this  ease  would  not  be  wlO^  the  ordinary 
powera  of  a  corporation  organised  under  Uie 
statutes  of  Oklahoma  Territory,  and  he  In- 
Tokes  the  rule  that  a'  foreign  corporation 
may  not  do  anything  within  the  state  which 
cannot  be  lawfully  performed  by  a  dcmiestic 
corporation.  Of  course,  broadly  stated,  a 
foreign  corporation  cannot  enter  a  state  and 
do  things  thenln  that  the  positive  laws  of 
the  state  forbid,  nor  whicb  are  against  the 
established  public  policy  <a  the  state.  The 
nde  Is  stated  In  8  Clark  ft  Marshall  on  Pri- 
Tate  Corporations,  |  888,  as  followa:  *^he 
law  of  comity  between  states,  however,  does 
not  require  a  state  to  allow  a  foreign  corpo- 
ration  to  do  bnalness  or  hold  property  within 
ite  limits,  or  require  the  courts  to  enforce  Its 
contracts  made  within  the  state,  or  other- 
wise recognize  It,  when  to  do  so  would  ei- 
ther violate  any  express  provision  of  Hie  Con- 
stitution or  laws  of  the  state  or  be  contrary 
to  the  principles  of  its  common  law,  or  con- 
trary to  Its  public  iiollcy  as  established  or 
shown  hy  the  general  course  of  Its  legisla- 
tion or  by  the  adjudications  of  Ita  courts. 
It  has  been  held,  therefore,  that  a  foreign 
corporation  will  not  be  allowed  to  come  in- 
to a  state  and  exercise  powera  which,  al- 
though conferred  upon  It  by  its  charter,  are 
denied  by  the  laws  of  pabllc  policy  of  the 
state  to  ite  own  corporations,  and,  It  it  at- 
tempte  to  do  so,  the  courte  must  r^nse  to 
recognize  It,  or  to  mforce  Its  contracts." 
The  rule  as  declared  by  Beale  on  Foreign 
Corporatitms,  |  118,  Is  as  follows:  "By  the 
better  opinion  the  mere  foct  that  ihe  L^^' 
latnre  haa  Itself  created  no  corporation,  ei- 
ther by  special  charter  or  by  general  law, 
which  has  power  to  do  the  act  In  question, 
Is  not  enough  to  prove  that  the  doing  of  It 
a  foreign  corporation  Is  against  public 
policy.  If  such  an  act  when  done  by  a  cor- 
poration Is  contrary  to  public  policy.  It  must 
he  so  ejqtressed  In  an  afltemative  atatnto." 
Our  statute  iqion  the  powera  conferred  up- 
<m  organtaatlcms  under  the  general  laws  of 
the  state  is  fbund  In  article  8,  a  18, 1 82,  par. 
861,  WllBon*s  Rer.  ft  Ann.  St  OkL  iSOS,  and 
Is  as  foltows:  "Bvery  corporation,  as  such, 
haa  power :  Flrat.  To  have  succesidon  by  Its 
corporate  name,  for  the  period  limited;  and 
when  no  period  Is  limited,  perpetually.  Sec- 
ond. To  sue  and  be  sued;  to  comi^ain  and 


defend  in  any  court  Third.  To  make  and 
use  a  common  seal,  and  alter  the  same  at 
pleasure.  Fourth.  To  purchase,  hold,  trans- 
fer and  couT^  such  real  and  personal  prop- 
erty as  the  legitimate  purposes  of  XtM  corpo- 
ration may  require,  not  exceeding,  la  any 
case,  any  amount  limited  by  law.  Fifth. 
To  aiHDolnt  such  subordinate  offioen  and 
agents  as  the  business  of  the  corporatlcm 
may  require,  and  to  allow  them  sulteble  com- 
prasation.  Sixth.  To  make  by-laws  not  Ip- 
conslstent  with  the  law  of  the  land,  for  the 
maoagement  of  Ite  pnqierty,  the  regulation 
of  ite  affairs,  and  for  the  transfer  of  ite 
stock.  Seventh.  To  admit  stockholden  or 
members,  and  to  sell  their  stodc  or  shares 
for  the  payment  of  assessmente  or  Install- 
meata.  Eighth.  To  enter  into  any  obliga- 
tions or  contracte  essential  to  the  transaction 
of  ite  ordinary  affalra,  or  for  the  purposes  of 
the  corporation.  In  addition  to  the  above 
enumerated  powers,  and  to  those  expressly 
given  in  any  other  statute  under  which  It  is 
incorporated,  no  corporation  diall  possess  or 
exercise  any  corporate  powera.  except  such 
as  are  necessary  to  the  exercise  of  the  pow- 
ers enumerated  and  glvau"  By  Oils  It  will 
he  seen  that  there  Is  no  affirmative  lindte- 
tlon  upon  a  corporatitm  to  make  the  spedfle 
c<Hitract  here  under  discussion,  and,  if  it 
la  Itanlted  at  all,  that  It  is  under  the  terms 
of  the  eighth  subdivision  of  the  paragraph. 
On  tba  queatlon  of  whether  or  not  this  con- 
stitutes a  limitation  to  sudi  an  extent  that 
the  corporation  is  iwecltktod  from  entering 
into  this  contract,  we  Invite  attention  to  the 
articles  of  incorporation,  in  which  the  pur- 
poses and  objecte  of  Ite  corporate  life  are 
set  out,  and  ahu  to  th»  construction  of  simi- 
lar provisions  in  articles  of  Incorporation  of 
other  conceras  vbexe  they  have  been  brought 
into  qnestl(m.  The  objecte  and  purposes  for 
which  the  company  was  formed  are  set  forth 
as  follows:  "The  objecte  and  purposes  for 
which  our  company  Is  formed  and  created 
are  as  follows:  To  own,  acquire,  c<mstruct, 
maintain,  equli^  and  operate  buildings,  ma- 
chinery, and  plants  for  the  purpose  of  gen- 
erating and  supplying  electricity  and  gas 
for  Illunilnating,  heating,  and  manufactur- 
ing purposes  to  oOter  corporations,  private 
and  mnnldpal,  and  to  individuals;  to  gen- 
erate and  use  electricity  and  gas  for  power, 
heating,  lighting  and  all  other  lawful  pnr^ 
poses,  and  dispose  of  the  same  to  other  cor- 
porations, private  and  municipal,  and  In- 
dividuals in  all  such  states  and  territories, 
in  which  said  corporation  shall  do  business, 
as  may  be  permitted  by  the  laws  of  said 
stetes  and  territories;  to  do  and  perform 
all  things  whidi  may  be  requisite  or  neces- 
sary for  carrying  on  the  business  of  nuinu- 
facturlng,  selling,  and  distributing  electricity 
and  gas  for  Illuminating,  heating,  fuel,  and 
other  purposes;  to  Issue  ite  capital  stock  or 
bonds,  notes,  or  other  evidences  of  indebted- 
ness in  payment  for  any  property  acquired 
by  the  otmipany,  or  in  or  about  the  carry- 
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ing  on  of  the  bnslneii  of  the  compaiv,  and 
to  secure  the  payment  of  roch  notes,  bonds 
or  other  erldences  of  debt  hy  the  mort|;age 
or  pledge  of  Ita  proper^,  elUier  real  or  per* 
wnal,  and  franchise! ;  to  boy,  acqnte^  hold, 
om,  sell,  or  mor^iage  all  such  lands  or  real 
property,  rli^ta  of  way.  and  other  interests 
in  land  as  may  be  proper,  necessary  or  ctm- 
TOdent  for  the  cowlnct  of  the  bnslneBS  of 
this  corporation.  To  acquire  and  enrelse 
BDch  mnnidpal  franchises  as  may  be  neces- 
sary and  requisite  for  tiie  proper  exercise  of 
the  powers  and  prlvUegea  hereby  soni^t  to 
be  obtained.  Witbont  in  any  puticolar  lim- 
iting any  of  the  objects  and  powors  of  the 
cfffporaOcm,  it  is  inereit^  egqwessly  Aedared 
and  protWod  that  the  corporation  shall  have 
power  to  guarantee  any  Uvldends,  or  bandit 
or  nmtracts  or  other  obligations;  to  make 
and  perform  contracts  of  any  kind  and  de- 
scription ;  and.  In  carrying  on  ils  business  or 
for  the  purpose  of  attaining  or  farthering 
any  of  its  objects,  to  do  uy  and  all  other 
acts  and  thli^  and  to  exercise  any  and  all 
other  powers  which  a  copartaershlp  or  natu- 
ral person  could  do  and  exercise,  and  which 
now  or  hoeafter  may  be  authorized  by  law." 
It  will  be  observed  that  in  this  case  ft  is 
pleaded  1^  the  defendants  that  the  light  and 
power  company  bad  a  contract  with  the 
traction  company  to  furnish  It  with  elec- 
tric power  to  operate  tte  street  car  lines  in 
the  city  of  Shawnee  at  a  profltable  and  ad- 
TftntageouB  rate  and  price,  whldl  contract 
was  to  ccmtlnoe  for  20  years.  On  this  propo- 
sition Mr.  J.  J.  H(»ii7,  who  was  president 
and  treasuter  of  each  of  the  said  corpora- 
tions, testified  that  the  purpose  of  executing 
the  contract  by  the  light  and  power  company 
for  the  traction  company  was  to  assist  the 
traction  company  in  ite  financial  afblrs; 
and  this  wonld  tx  of  benefit  to  the  light  and 
power  company  as  it  had  a  power  to  contract 
with  the  traction  cranpany;  that  this  was 
one  of  the  reasons,  and  that  the  other  rea- 
son was  the  threat  of  the  mayor  of  Sbawnee 
to  vitiate  the  traction  CMnpany*s  franchise 
if  it  did  not  carry  out  the  paving;  that  the 
traction  company  had  no  funds  with  which 
to  pay  for  this  paving.  The  contract  was 
entered  Into  by  the  said  3.  J.  Henry  on  the 
part  of  the  light  and  power  company,  and 
was  afterwards  ratified  as  he  testified  by  the 
board  of  directors. 

Counsel  for  receiver  cites  the  case  of  Da- 
vis T.  Old  Colony  Railroad  Company,  131 
Mass.  258,  41  Am.  Hep.  221,  which  he  con- 
tends Is  conclusive  of  every  question  In  this 
case.  An  examination  of  that  case  discloses 
that  a  railroad  company  and  an  organ  com- 
pany, both  corporations,  entered  into  an 
agreement  with  the  promoters  of  a  World's 
Peace  Jubilee  and  lutematlonal  Musical  Fes- 
tival to  be  held  In  Boston,  wherein  tfaey 
agreed  that  they  would  contribute  towards 
any  deficiency,  should  there  be  one,  that 
might  arise  In  defraying  the  expenses  of 
such  Jubilee  and  festival.  A  deflciency  arose, 


the  cranpanleB  refused  to  make  payment,  miit 
ffdlowedf  and  the  Supreme  Court  of  Maasa- 
^usetts,  by  Mr.  Cldef  Justice  Gray,  h^: 
"It  is  beyond  the  powers  of  a  railroad  cor- 
poration chartered  by  the  Legislature,  ot  of 
a  corporation  oiganlzed  under  St.  1870,  c 
224,  for  the  manufacture  and  sale  of  mnsteal 
Instrmuttits  to  guarantee  the  payment  of  ex- 
penses of  a  musical  festival;  and  no  action 
can  be  maintained  against  ^Oier  corporatlOD 
upon  >u<di  a  guaran^,  althon^  it  was  made 
with  the  teaaonable  beUel  that  tlie  holding 
of  ttie  proposed  feellna  mmld  be  gnat 
pecuniary  boteflt  to  tbe  cnporatlim  by  in- 
creasing ite  proper  taMbuss»  aadtlM  fMtaai 
has  beao  Md  joid  b^bb—  laenned  In  re- 
Hanee  upon  ae  guaranty."  Whether  an  act 
la  tfUtra  kIvm,  and  hence  aet  enfforeeaMe 
against  a  cOTpra^tion,  depends  In  the  Unit  In- 
stance on  ite  charter.  ■  Both  of  tbe  corpora- 
tions lnr<dTed  In  that  suit  were  domeatic  con- 
cerns. The  terms  of  neither  the  statute  on* 
der  which  they  were  organised  or  their  dOAX- 
ters  are  set  out  nor  bave  we  been  able  to 
find  them,  and  hence  we  are  unable  to  meas- 
ure the  facte  in  the  case  at  bar  by  the  law 
dedared  in  tliat  If  tbe  act  or  th^  cliartBrB 
were  more  restrictive  than  we  find  here,  th&i 
it  is  not  a  parallel  propoeitlon;  but  if  otfaer- 
wise,  and  the  power  granted  was  as  extensive 
as  that  reported  in  tiie  case  at  bar,  Uien 
the  authority  Is  in  pcdnt,  but  in  our  judg- 
ment it  must  be  held  to  be  against  ttie  ireii^t 
of  American  case  law  <m  this  point,  aa  will 
be  seen  by  the  following  deciBimis:  Wliet- 
Btone  T.  Ottawa  UnlTeraity,  13  Kan.  320; 
Sherman  Center  Town  CcHupany  t.  Rossdl. 

46  Kan.  882,  26  Pac.  710;  Vandall  et  al.  t. 
South  San  Francisco  Dock  Company,  40  CaL 
88;  Temple  Street  Cable  Railway  v.  H^l- 
man,  10^  Cal.  68^  87  Pac  BSD;  Stelnway  v. 
Stelnway  &  Sons  et  al.,  17  Misc.  Rep.  43,  40 
N.  Y.  Supp.  718;  Rididien  Hotel  Oxopany  t. 
Intemati(Hial  BlUitary  Bncampnmit  Com- 
pany, 140  III.  248,  29  N.  B.  1044,  33  Am.  St. 
Bep.  234;  Toledo,  Wabash  A  Western  Rail- 
way Company  v.  Rodrlgues,  47  111.  188,  95 
Am.  Dec.  484;  McCrory  et  al.  (%ambers 
et  al.,  48  111.  App.  446;  State  Board  of  Agri- 
culture T.  Cltlzena'  Street  Railway  Company, 

47  Ind.  407,  17  Am.  Rep.  702;  Louisville  A 
Nashville  Railroad  Company  v.  Literary  So- 
ciety of  St  Ro^  etc.,  91  Ky.  305.  15  S.  W. 
1065;  McGeorge  et  al.  v.  Big  Stone  Gap  Im- 
provement Company  (C.  C.)  67  Fed.  262;  Ft 
Worth  City  Co.  v.  Smith  Bridge  Ca,  161  U. 
B.  294,  14  Sup.  Ct  330,  38  U  Ed.  167.  The 
case  of  Whetstone  v.  Ottawa  Dniversity,  su- 
pra, was  one  wherein  a  town  company  was 
organized,  as  set  ont  in  Ita  charter,  "for  the 
purpose  of  locating  and  laying  out  a  town 
Bite  and  make  Improvemente  therein."  Un- 
der such  charter,  the  officers  of  the  said  com- 
pany donated  97  lota  to  the  Ottawa  nniveral- 
ty  to  enable  that  iustltutlon  to  complete 
certain  buildings  then  being  erected  near  to, 
but  outside  the  limita  of  the  said  town.  Tbe 
decision  was  written  by  Justice  Brewor,  and 
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the  Kaiwas  Snpreme  Court  beld:  "A  dona* 
Hon  of  lotB  by  a  town-site  corporation,  with 
no  special  limitation  on  Its  powers,  is  not 
necessarily  ultra  Tires.  Where  the  direct 
and  proximate  tendency  of  certain  Improve- 
mentB  sought  to  be  obtained  by  the  donation 
Is  the  balldlng  np  of  the  town  and  the  en- 
hanced value  of  the  remaining  property  of 
the  COTporatlon,  the  donation  I9  within  the 
powers  of  the  corporation,  and  this,  though 
the  Improvements  are  to  be  made  outside  of 
the  town  site."  The  case  of  Sherman  Center 
Town  Company  t.  Russell,  supra,  was  an- 
other Kansas  case  wherein  the  construction 
of  the  charter  of  another  town-site  corpora- 
tl<Hi  was  Involved,  and  wherein  certain  lots 
and  money  were  to  be  donated  to  one  Rus- 
sell In  consideration  of  bis  removal  to  the 
sold  town.  The  objects  of  the  corporation 
were  set  forth  as  follows:  "For  the  pur- 
chasing of  lands,  the  surveying  and  platting 
of  town  sites,  and  selling  town  lots  and  other 
lands."  The  court,  through  Justice  John- 
ston, In  its  consideration,  says:  "The  cor- 
poration may  exercise,  not  only  the  powers 
expressly  ennmerated  In  its  charter,  If  they 
are  authorized  by  law,  but  'may  enter  Into 
any  obligation  or  contract  essential  to  the 
transaction  of  Its  ordinary  affairs,'  and  In- 
cidental to  the  exercise  of  the  powers  ex- 
pressly enumerated.  Gen.  St.  1889,  par. 
llffl."  It  will  be  noted  that  the  language 
used  by  the  court  above,  "may  enter  Into  any 
obligation  or  contract  essential  to  the  trans- 
action of  Its  ordinary  affalrB,"  la  the  same 
language  as  Is  contained  in  our  own  statutes 
on  that  subject  In  the  syllabus  of  that  case 
the  court  beld  as  follows:  "A  contract  al- 
tered Into  by  a  town  company  Incorporated 
'for  the  purchasing  of  lands,  the  surveying 
and  plattii^  of  town  sites  and  selling  town 
lots  and  other  lands,*  in  which  it  was  agraed 
that,  if  R.  would  remove  a  bank,  a  bam,  and 
a  restaurant  located  elsewhere  to  the  town 
Bite,  the  town  company  would  ramvey  to 
him  certain  lots  in  the  town  and  pay  him  the 
sum  of  91,000,  tends  directly  to  enhance  the 
vulne  of  the  remalntaig  pr(^)erty  <tf  the  cor- 
pwatlon,  and  Is  not  necessarily  ultra  vires." 

The  case  of  Tandall  v.  South  San  Francisco 
Dock  CiODvany,  supra,  was  "bron^t  to  re- 
strain the  defendant  from  aelUng  the  shares 
of  stock  held  by  the  plalntlffii  under  an  as- 
sessment made  by  the  trusteea  of  the  com^ 
pany.  It  appears  from  the  certi0cate  <a  In- 
corporatlou  that  the  corporation  was  form- 
ed *to  buy,  improve,  leaser  sell,  and  other- 
wise dispose  of  real  estate^'  in  and  neu, 
South  San  Frandsco;  Uso,  to  build  water 
fnmt  protection,  slips,  docks,  piers,  wtaarves, 
warebonsea,  and  ottierwln  improve  sudi 
property  as  may  be  obtained  by  the  company.' 
It  farther  appears  that  the  coniMiny  pnr- 
cbaeed  and  owned  a  tract  of  land  at  or  in  the 
Tldnitr  <tf  SonQi  San  Francisco,  and  that  an- 
other OOTporattrai,  known  as  the  'Fotrero  ft 
Bay  View  Railroad  Company,'  bad  construct- 
ed or  was  engaged  in  constructing  a  railroad 


from  the  city  of  San  Francisco  proper  to  tiie 
vicinity  of  the  defendant's  property,  and  that 
an  agreement  was  entered  Into  between  the 
defendant  and  the  railroad  company  whereby 
the  latter  bound  Itself,  within  a  stipulated 
period,  to  increase  the  width  of  its  road  and 
the  frequency  of  the  tripe  ot  Its  cars  over  It, 
and  to  reduce  the  price  of  passage  over  It 
about  60  per  cent,  and  to  maintain  these  con- 
ditions for  a  period  of  10  years.  The  defend- 
ant on  its  part  agreed  to  pay  to  the  railroad 
company,  as  a  consideration  for  these  con- 
cessions, the  sum  of  $20,000,  and  the  assess- 
ments In  question  were  levied  by  the  trustees 
on  the  stock  of  the  company  for  the  purpose 
of  raising  a  fund  sufficient  to  pay  this  de- 
mand." The  Supreme  Court  of  the  state  of 
California  held:  "Where  a  corporation  is 
formed  *to  buy,  Improve,  lease,  sell  and  oth- 
erwise dispose  of  real  estate,*  etc,  the  term 
'Improve*  indudes  the  performance  of  any 
act,  whether  on  or  off  the  land,  the  direct 
and  proximate  tendency  of  which  Is  to  benefit 
the  property  or  enhance  Its  value.  No  In- 
fallible rule  can  be  laid  down  defining  ac- 
curately the  point  at  which  the  benefit  to  be 
derived  from  a  proposed  work  would  cease 
to  be  direct  and  proximate,  but  each  case 
must  be  determined  on  Its  own  circumstan- 
ces. A  corporation  formed  for  such  pur- 
poses, and  owning  lands  in  the  vicinity  of  a 
railroad,  may  properly  appropriate  a  portion 
of  its  funds  to  such  railroad  for  the  purpose 
of  increasing  the  facilities  and  lessening  the 
cost  of  transportation  on  the  same,  wJiere 
the  direct  and  proximate  tendency  of  such 
Increase  of  facilities  Is  to  enhance  the  value 
of  Its  lands."  The  case  of  Temple  Street 
Railway  v.  Hellman,  supra,  was  one  wiiOKln 
a  street  railway  company  at  Los  Ang^, 
for  the  purpose  of  increasing  the  traffic  on 
its  road,  executed  its  negotiable  promissory 
note  for  $5,500,  the  consideration  being  that 
a  conductor  of  a  baseball  parte,  Hellman, 
should  discontinue  the  playing  of  baseball 
at  one  park  and  maintain  a  ball  ^rk  on  a 
tract  of  land  adjacent  to  plaintiCCs  lin^  fur- 
ther agreeing  to  pay  to  plaintiff  10  per  coit. 
of  the  gross  receipts  for  admissions.  Hell- 
man and  the  other  dtfendante  in  the  cause 
gave  plaintiff  a  bond  In  tSxe  sum  of  |T,000 
conditioned  for  the  ftithful  performance  by 
him  of  the  principal  contract,  and,  In  case  ot 
any  violation  ot  any  of  ita  stlpulatlont,  to 
save  the  plaintiff  harmless  on  account  of  Its 
promissory  not&  This  contnict  was  violated, 
and  the  railroad  company  brought  sidt  on 
the  bond.  On  a  defense  being  made  that  the 
note  was  ultra  vires,  the  court  held  that  this 
giving  of  ite  note  by  plaintiff  was  not  ultra 
vires;  the  object  being  to  increase  lt»  legiti- 
mate business.  The  syllabus  to  the  case  oa 
this  point  reads  as  follows:  **A  cMxeet  rail- 
way corporation  has  power  to  execute  a  note 
to  the  conductor  of  a  baseball  pariE  In  con- 
sideration that  he  will  dlscraitinue  bis  fwmer 
place  of  business,  and  establish  a  flrs^daaB 
baseball  park  on  a  tract  of  land  adjacent  to 
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the  land  of  the  street  railway,  wltb  a  view 
to  increase  its  business."  Tbe  case  of  Stein- 
way  T.  Stelnway  &  Sons  etal.,  supra,  was  one 
wberein  "it  appears  that  the  company  was 
incoriwrated  In  1876,  under  the  general  man- 
ufacturing act  of  this  state  [New  Tork],  for 
the  pnrpose,  as  expressed  in  the  certificate  of 
incorporation,  of  manufacturing  and  selling 
pianofortes  and  other  musical  Instruments. 
At  that  time  the  business  was  one  of  large 
proportlonEi,  which  had  for  many  years  been 
conducted  by  the  Bteinway  family  as  a  co- 
partnership, and  the  change  which  was  ef- 
fected by  the  incorporation  was  one  of  form 
rather  than  of  substance.  It  continued  to  be 
the  same  In  its  object  and  purpose,  and  un- 
der substantially  the  same  ownership  and 
control."  Under  this  incorporation  it  under- 
took to  purchase  and  hold  a  large  tract  of 
land  and  to  erect  thereon  factorlee  and  resi- 
dences for  its  employes,  and  to  contribute 
for  the  establishment  thereon  of  a  church,  a 
school,  a  free  library,  and  a  free  bath  for  Ita 
employto.  In  addition  to  this,  tbe  corpora- 
tion was  in  the  habit  of  giving  away  pianos 
for  the  purpose  of  extending  the  r^utatlon 
thereof.  On  a  controversy  arising  between 
the  stockholders  over  this  manner  of  divest- 
ing the  funds  of  the  corporation  to  these  pur- 
poses, the  Supreme  Court  of  the  state  of  New 
York  by  Beekman,  J.,  said:  "The  general  rule 
of  law  undoubtedly  la  that  a  corporation 
must  keep  within  the  preacription  of  its 
charter.  The  difficulty,  however,  which  aris- 
es, and  which  bos  given  birth  to  the  many 
decisions  upon  tbe  subject,  to  some  extent 
conflicting.  Is  in  the  application  of  tbe  rule 
to  Individual  cases,  so  that  the  question  is 
mainly  one  of  construction.  27  Am.  &  Eng. 
Ency.  Law,  355,  where  It  is  also  said:  *It 
may  be  stated  as  a  general  rule  that  the 
charter  of  a  corporation,  read  in  connection 
with  the  general  laws  applicable  thereto,  Is 
tbe  true  measure  of  its  powers,  and  a  trans- 
action manifestly  beyond  those  powers  is  ul- 
tra vires;  yet  whatever,  under  the  charter 
and  general  laws,  reasonably  construed,  may 
fairly  be  considered  as  incidental  to  the  pur- 
poses for  which  the  corporation  was  created, 
is  not  to  be  taken  aa  prohibited,  bnt  is  as 
much  granted  as  that  which  la  expressed.' 
It  is  a  question,  therefor^  In  each  case,  of 
the  logical  relation  of  the  act  to  the  corporate 
purpose  expressed  In  the  charter.  If  that  act 
is  one  which  is  lawful  In  Itself,  and  not  oth- 
erwise prohibited,  Is  done  for  the  purpose  of 
serving  corporate  ends,  and  is  reasonably 
tributary  to  the  promotion  of  these  ends  In 
a  substantial,  and  not  In  a  remote  and  fanci- 
ful, sense,  it  may  fairly  be  considered  with- 
in charter  powers."  The  court  held  in  the 
syllabus:  "It  Is  not  ultra  vires  for  a  manu- 
facturing corporation  to  purchase  a  large 
tract  of  land  for  the  purpose  of  erecting 
thereon  Its  factories  and  residences  for  Its 
employes,  and  to  contribute  towards  tbe  es- 
tabliahment  there  of  a  church,  a  school,  a  free 
library,  and  a  n%e  bath  for  its  onployea, 


•  *  •  nor  for  a  manufacturing  corpora- 
tion to  give  away  some  of  Its  manufactured 
goods  for  the  purpose  of  extending  tbe  r^u- 
tation  thereof." 

The  case  of  Richeliea  Hotel  Company  t. 
International  Military  Encampment  Com- 
pany, anpra,  was  one  wherein  a  hotel  In  the 
city  of  Chicago  made  a  subscription  with  tbe 
view  of  securing  an  international  military 
encampment  at  that  city.  On  its  refusal  to 
pay  the  same,  action  was  brought  against  it, 
and  defense  was  made  on  the  ground  that  tbe 
contract  was  ultra  vires.  The  charter  set 
forth  ita  business  as  being  "to  conduct  a  scl- 
eral hotel  business."  In  the  discussion  of 
this  proposition,  Mr.  Justice  Bailey,  who  de- 
livered the  opinion  of  the  court,  said:  **It 
is  urged  that  said  subscrlptltm  by  tbe  defoid- 
ant  is  ultra  vires.  It  may  be  inf^red  from 
the  name  of  the  defendant  corporation  that 
It  was  organized  for  the  pnrpose  of  main- 
taining and  operating  a  hotel.  It  also  ap- 
pears from  those  portions  of  the  defendant's 
certificate  of  incorporation  read  in  evidence 
that  the  object  for  which  It  was  incorporated 
was  *to  conduct  a  g«ieral  hotel  business.*  In 
our  opinion  a  subscription  for  the  purpose 
for  which  the  one  In  question  was  made  was 
not  beyond  the  corporate  powers  aa  thus 
shown.  The  establishment  and  holding  in  or 
near  the  city  of  Chicago  of  an  international 
military  encampment  upon  the  plan  propos- 
ed by  the  plaintiff  was  a  scheme  likely  to 
bring  to  the  dty  large  numbers  of  strangers, 
who  while  In  the  city  would  necessarily  re- 
quire hotel  accommodations,  and  would  thus 
largely  Increase  the  patronage  of  the  rarloua 
hotels  In  the  city,  the  defendant's  among  the 
rest.  Power  to  carry  on  the  hotel  business 
necessarily  carries  with  It,  as  an  incident, 
tbe  power  to  adopt  and  promote  all  reason- 
able expedients  directly  calculated  to  In- 
crease the  number  of  patrons  of  the  hotel, 
such  as  advertising,  employing  agents  to  so- 
licit patronage,  running  omnibuses  and  oth- 
er vehicles  to  convey  guests  to  and  from  the 
hotel,  and  other  similar  expedients.  Dona- 
tions of  money  to  enterprises  calculated  to 
bring  to  the  city  large  numbers  of  visitors 
from  abroad  would  seem  to  fall  within  the 
same  reason."  The  syllabus  to  the  case  Is 
as  follows:  "A  subscription  by  an  Incorpo- 
rated hotel  company  to  a  contemplated  cor- 
poration for  the  purpose  of  establishing  and 
holding  In  or  near  a  dty  in  which  the  hotel 
company  Is  located  and  transacts  Its  busi- 
ness, an  International  military  encampment, 
which  might  bring  large  numbers  of  stran- 
gers to  the  city  and  thus  largely  Increase  the 
business  of  all  the  hotels  therein,  is  not  so- 
foreign  to  the  business  of  keeping  hotels  as 
to  call  for  the  application  of  the  doctrine  of 
ultra  Tires."  This  case  received  further  con- 
slderatlcm  at  the  hands  of  the  Appellate 
Court  of  that  state  in  McCrory  v.  Chambers, 
supra,  which  was  one  whenein  a  national  bank 
sought  to  make  a  donation  of  Its  funds  for  the 
purpose  of  Inducing  a  dianiifiuiturlDS  oompanT- 

Digilized  by 


OkL) 


DERR  V.  FISHBR. 


986 


to  remain  in  Its  city.  Those  who  sought  to 
sustain  the  donation  cited  the  case  of  Rlche- 
lien  Hotel  Company  t.  International  Military 
Encampment  Company,  supra,  and  the  court 
In  holding  that  a  bank  was  not  liable  on  such 
a  subscription  drew  the  distinction  generally 
recognized  by  most  of  the  authorities  In  this 
class  of  cases,  as  follows:  "  "We  understand 
the  mle  to  be  that  corporations  have  such 
powers  as  are  expressly  given  them  by  the 
law  which  auUiorlzes  their  creation,  and 
snch  other  powers  as  are  necessarily  Inci- 
dental to  the  proper  exercise  of  such  express 
powers.  The  express  powers  are  readHy  as- 
certained from  the  statute  of  the  charter  of 
the  corporation.  The  right  to  make  dona- 
tions of  money  Is  not  among  them.'  "The  di- 
rectors [of  a  national  bank]  can  use  the 
funds  and  property  of  the  bank  only  for  prop- 
er hanking  purposes,  and  for  the  strict  fur- 
therance of  the  business  objects  and  finan- 
cial prosperity  of  the  corporation.  They  can- 
not use  any  portion  of  tlie  money  for  objects 
of  usefulness  or  charity  or  the  like,  however 
worthy  of  encouragement  or  aid.  The?  can- 
not make  gifts  from  the  corporate  funds. 
All  their  transactlcms  must  be  strictly  mat- 
ter of  business.'  1  Horse  on  Banks  and 
Banking,  |  127,  pp.  2SS,  259.  The  incidental 
powers  are  such  as  are  necessary  to  the  ef- 
ficient exercise  of  the  express  powers.  A  do- 
nation of  the  funds  of  a  bank  is  prima  facie 
unauthorised.  8uch  power  is  not  expresdy 
given,  nor  la  it  apparent,  In  the  absence  of 
proof  of  special  circumstances,  that  it  is  nec- 
essary to  the  proper  and  successful  exercise 
of  any  express  power.  The  donation  by  the 
Richelieu  Hotel  Company  to  a  fund  raised 
for  the  particular  purpose  of  bringing  to- 
gether in  or  near  to  the  city  a  large  number 
of  persons,  who  would  necessarily  need  hotel 
accommodations,  was  deemed  by  the  Supreme 
Court  so  clearly  Intended  and  likely  to  ad- 
vance the  financial  Interests  ot  the  hotel  com- 
pany that  It  was  but  a  Judicious  exercise  of 
power  Incidental  to  the  general  power  given 
that  corporation  to  conduct  a  general  hotel 
business.' "  The  case  of  the  State  Board  of 
Agriculture  v.  Citizens*  Street  Railway  Com- 
pany, supra,  was  one  wherein  the  railway 
company,  as  an  Inducement  to  the  Indiana 
Board  of  Agriculture  to  locate  the  Indiana 
State  Fair  at  the  city  of  Indianapolis  for 
three  years,  agreed  to  pay  the  sum  of  $1,000. 
On  the  carrying  out  of  the  engagement  by 
the  State  Board  of  Agriculture,  the  railway 
company  refused  to  make  payment,  contend- 
ing that  the  subscription  was  ultra  vires  Its 
diarter.  The  acts  under  which  this  corpo- 
ration was  organized  are  set  forth  In  the 
opinion  as  follows:  "The  first  section  of  the 
act  of  June  4,  1861  (Act  1861  ISp.  Sees.]  p. 
75),  authorizes  the  formation  of  a  corpora- 
tion of  this  character,  'for  the  purpose  of 
constructing,  owning,  and  maintaining  street 
or  horse  railroads,  switches,  or  side  tracks 
upon  and  through  the  streets  of  the  cities  or 
towns  wltbln  the  state.'   The  third  section 


provides:  'The  said  company  shall  be  ca- 
pable of  purchasing,  holding,  end  conveying 
any  real  or  personal  property  whatever  nec- 
essary for  the  construction  and  equipment  of 
the  road,  switdies,  and  side  tracks,  and  for 
the  erection  of  all  necessary  buildings  and 
yards,  and  may  buy,  own,  and  sell  any  kind 
of  property  that  may  be  necessary  to  prop- 
erly conduct  or  carry  on  the  business  of  such 
road.*  Section  6  of  the  same  act  authorizes 
the  company  to  'borrow  such  sums  of  money 
as  may  be  necessary  for  completing  or  oper- 
ating their  railroad,'  and  authorizes  the  cor- 
poration to  raise  the  money  Issuing  bonds 
secured  by  a  mortgage  of  its  cfHporate  prop- 
erty and  franchises.  The  act  of  March  6, 
186G  (Act  1866,  p.  63),  authorizes  such  com- 
panies to  extend  their  roads  beyond  town 
and  city  limits,  and  authorizes  them  to  use 
public  highways  upon  the  conditions  and  sub- 
ject to  the  regulations  therein  prescribed. 
The  act  of  February  28,  1867  (Act  1867,  p. 
162),  authorizes  such  companira  to  raise 
funds  to  discharge  the  Indebtedness  of  such 
companies  by  making  a  pro  rata  assessment 
against  stoi^olders,  and  to  make  needful 
rules  in  relation  thereto,"  etc.  By  these  sec- 
tions of  the  statute  It  will  be  observed  that, 
while  the  power  to  make  this  contribution 
is  not  found  within  them,  still  there  Is  notb-' 
Log  therein  which  prohibits  the  company 
from  doing  this  act,  and  the  court  in  consid- 
eration of  the  same  said:  "It  is  not  claim- 
ed In  tbe  case  under  consideration  that  there 
was  any  statute  by  which  the  street  railway 
company  was  prohibited  from  entering  into 
the  contract  in  question;  or.  In  other  words, 
that  In  making  the  contract  that  cfnupauy 
violated  any  statute  by  which  the  act  was 
prohibited.  All  that  is  claimed  is  that  there 
was  a  want  of  power  on  the  part  of  the  cor- 
poration to  bind  Itself  by  the  contract  It  is 
fully  shown  on  the  part  of  the  plaintiff  that 
the  State  Board  of  Agriculture  performed  the 
contract  on  Its  part  The  street  railway  com- 
pany has  thus  received  the  benefits  and  ad- 
vantages of  the  contract  but  seeks  to  avoid' 
paying  the  consideration  promised,  because 
It  had  not  the  1^1  power  to  contract  for 
the  benefits  which  It  has  actually  received. 
In  our  opinion  the  street  railway  company  is 
not  at  liberty  to  assume  this  position.  It 
has  received  the  profits  resulting  from  the 
compliance  of  the  plaintiff  with  the  contract. 
These  profits,  we  are  at  liberty  to  presume, 
have  gone  to  swell  the  dividends  of  the  stock- 
holders in  that  corporation.  It  would  be  im- 
Just  for  their  company  now  to  escape  per- 
formance, of  the  contract  by  which  these  prof- 
its have  been  realized."  The  syllabus  to  the 
case  Is  as  follows:  "It  Is  the  general  doc- 
trine that  corporations  possess  the  powers 
expressly  conferred  by  law,  and  such  Implied 
powers  as  are  necessary  to  enable  them  to 
exercise  the  powers  expressly  granted  and 
no  others;  yet  although  there  may  be  a  de- 
fect of  power  In  a  cor)?oration  to  make  a  con- 
tract If  ft  contract  made  1^  It  is  not  In  vlo- 
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latlon  of  the  charter  of  the  corporation  or 
of  any  statute  prohibiting  It,  and  the  corpo- 
ration has  by  Its  promise  Induced  a  party, 
relying  upon  such  promise  and  In  execution 
of  the  contract,  to  expend  mon^  and  per- 
form his  part  of  the  contract,  the  corpora- 
tion Is  liable  on  the  contract" 

The  case  of  Louisville  ft  Nashville  Rail- 
road Company  v.  Literary  Society  of  St 
Rose,  etc.,  supra,  was  a  case  vrhere  two  in- 
corporated literary  societies  made  a  sub- 
scription to  a  railroad  company  to  induce 
It  to  build  its  line  of  railroad  to  the  city 
where  they  were  located.  Their  charter 
provided  that  they  were  established  for  the 
purpose  of  "sustaining  and  carrying  on  said 
institution  of  learning,  and  not  otherwise," 
but  by  It  they  were  allowed  to  buy  and  sell 
real  and  personal  property  for  such  purpose. 
They  possessed  a  large  and  valuable  farm 
and  the  building  of  the  railroad  was  highly 
necessary  for  their  convenience.  Payment 
of  thrae  subscriptions  was  refused,  and,  on 
suit  being  brought,  the  Gonrt  of  Appeals  of 
Kentucky,  which  Is  the  highest  court  of  that 
state,  held:  "Corporations  have  such  pow- 
ers as  are  expressly  given  them  by  their 
charters,  or  such  as,  by  fair  implication,  are 
necessary  to  the  execution  of  their  object 
An  Incorporated  literary  institution,  which, 
by  its  charter,  has  power  to  contract  tmA 
buy  and  sell  real  and  personal  properly  for 
the  purpose  of  'sustaining  and  carrying  on 
said  institution  of  learning,  and  not  other- 
wise,' and  which,  under  the  power  thus  con- 
ferred, owns  and  operates  a  large  and  valu- 
able farm,  has  by  fair  Implication  the  pow- 
er to  do  anything  reasonably  calculated  to 
add  to  the  value  of  Its  property,  or  to  the 
value  of  the  large  Industry  thus  created. 
Therefore  a  subscription  by  the  corporation 
to  aid  in  building  a  railroad,  which  was 
highly  beneficial  to  the  institution  In  various 
ways,  and  added  largely  to  the  value  of  Its 
property,  was  not  ultra  vires."  In  the  case 
of  McOeorge  et  al.  v.  Big  Stone  Oap  Im- 
provement Company,  supra,  the  syllabus 
states  the  proposition  involved  as  follows: 
"The  Big  Stone  Gap  Improvement  Company, 
which  was  organized  by  Act  Va.  Feb.  14, 
1S88  (Acts  1888.  p.  136,  c.  121),  to  buy  and  sell 
lands,  erect  sell  and  lease  buildings,  to 
grade  and  improve  streets,  to  furnish  gas, 
electric  light  and  waterworks,  to  construct 
and  operate  street  railways,  furnaces,  and 
mills,  and  to  acquire  by  parchase  or  sub- 
scription the  stock  or  bonds  of  any  mining, 
manufacturing,  water,  gas.  street  railway, 
or  other  Improvement  company,  has  power 
to  give  part  of  its  stock  to  a  railway  com- 
pany In  order  to  enable  the  latter  to  com- 
plete Its  line  to  the  property  of  the  Big 
^tone  Cap  Improvraient  CcHupany." 

The  case  of  Ft  Worth  City  Company  r. 
Smith  Bridge  Company,  supra,  was  one  where- 
in the  Smith  Bridge  Company,  an  Ohio  corpo- 
ration, brought  its  action  against  the  Ft 
Worth  City  C<nnpany,  a  TexoB  corpontSxm,  In 


which  It  was  alleged  that  the  defendant  had 
entered  Into  a  contract  with  plaintiff,  In  which, 
for  a  consideration  of  $8,166.66,  plalntifr 
agreed  to  build  a  bridge  across  the  Trinity 
river  near  Ft  Worth.  It  was  further  aver- 
red that  the  contract  price  of  the  bridg« 
was  $24,600,  and  that  the  city  of  Ft  Worth 
and  the  county  of  Tarrant  each  had  agreed 
to  pay  one-third  of  the  price;    that  the 
bridge  was  constructed  according  to  the  con- 
tnict;  that  the  consideration  to  be  paid  by 
the  Ft  Worth  City  Company  was  contracted 
to  be  paid  In  the  first  mortgage  bonds  of 
that  company  and  the  North  Side  Street  Rail- 
way Company ;  and  that  the  d^raidant  had 
failed  and  refused  to  driver  the  bonds  in  ac- 
cordance with  Its  contract   The  defendant 
answered  by  a  demurrer  and  special  ezc^ 
tlOQ,  alleging  among  other  things  that  the 
petition  "did  not  disclose  the  purposes  for 
which  the  two  corporations  were  incorimrat- 
ed;  nor  any  power  or  authority  in  the  de- 
fendant to  use  its  funds  and  property  for 
the  purpose  of  constructing  the  bridge" ;  al- 
so, that  the  contract  sued  on  was  without 
authority  on  the  part  of  the  board  of  direc- 
tors and  officers  of  the  Pt  Worth  City  Com- 
pany, which  was  organized  "for  the  par- 
chase,  subdivision,  and  sale  of  land  In  cities, 
towns,  and  Tillages,"  under  the  proTlalons 
of  title  20  of  the  Revised  Statutes  of  Tom 
of  1878;  that  the  bridge  was  to  be  and  was 
built  for  the  use  and  benefit  of  the  generaJ 
public  on  one  of  the  puUic  streets  of  the 
city,  and  was  not  under  defendant's  control 
or  owned  by  It ;  that  defendant  company  was 
not  to  have  and  did  not  have  any  property 
in  the  same  or  other  right  to  use  the  same 
than  such  as  the  public  In  goieral  had ;  that 
therefore,  the  contract  was  lll^l  and  unau- 
thorized. Defendant  further  stated  **that  the 
sole  and  only  benefit  it  ever  expected  to  de- 
rive from  the  construction  of  said  bridge 
was  the  enhancement  of  its  property  by 
making  It  more  convenient  of  access  and 
so  more  readily  salable."    It  was  further 
shown  in  pleadings  that  the  defendant  own- 
ed a  large  tract  of  land  on  the  north  side 
of  Trinity  river  over  which  the  bridge  was 
built ;  that  said  land  was  then  subdivided  in- 
to lots  and  was  then  being  offered  tor  sale; 
that  the  river  separated  the  land  from  the 
city  of  Ft  Worth;  that  it  was  necessary, 
in  order  to  accomplish  a  ready  sale  of  the 
lands,  that  the  company  have  means  of 
access  from  the  city  thereto,  and  that  the 
company  had  this  object  tn  view  when  It 
made  the  contract  with  the  plaintiff;  that 
the  erection  of  the  bridge  afforded  such 
means  of  access  from  the  dty  to  the  lands, 
and  immediately  upon  the  completion  of  the 
bridge  the  North  Side  Street  Railway  Com- 
pany constructed  across  the  bridge  a  railway 
connecting  the  city  of  Ft  Worth  with  the 
said  lands.   It  was  further  alleged  that  the 
8to<&holdeTs  of  both  the  companies  were  for 
the  most  part  the  same;  that,  by  reasoo 
of  the  erection  of  the  brtOve  and  the  op«s 
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ation  of  tiie  street  railway,  the  valae  of 
the  lots  was  greatly  enhanced  and  the  sale 
thereof  was  promoted.  The  vedal  flndings 
of  the  coart  were  snbstantially  in  accord- 
ance with  the  foregoing  statement;  It  be- 
ing found.  In  addition,  that  the  president  and 
secretary  of  the  defendant  corporation  own- 
ed together  88  per  cent  of  its  stock,  and  al- 
so owned  the  same  per  cent  of  stock  in  the 
North  Side  Railway  Company;  "that  the 
said  bridge  was  to  be  and  Is  a  part  of  a 
public  street  of  the  Incorporated  city  of  Ft 
Worth,  and  the  defendant  was  not  to  lutve 
nor  luw  it  erer  had  any  property  interest 
in  or  omtrol  ower  the  same  or  use  of  It.  ex- 
cept KM  a  part  of  the  general  public" ;  that 
the  bridge,  when  conq>leted  and  tamed  over 
to  the  aald  dty.  was  In  substantial  compli- 
ance with  the  contracts  mentioned ;  that  the 
defendant  had  refused  to  deliver  the  bonds 
as  agreed,  and  the  trial  court  on  these  facts 
concluded  "that  the  defendant  had  the  power 
to  make  the  contract  sued  on,  and  that  the 
same  Is  therefore  legal,  ralld,  and  binding 
upon  It" 

The  purpose  and  object  of  the  defendant 
corporation,  as  set  forth  in  its  charter,  were 
"for  the  purchase,  subdlrlslon,  and  sale  of 
land  In  cities,  towns,  and  Tillages."  The 
general  power  granted  corporations  under 
the  incorporation  act  of  Oklahoma  (section  8, 
par.  961,  supra),  is  tliat  "It  may  enter  into 
any  obligations  or  contracts  essential  to  the 
transaction  of  its  ordinary  affairs,  or  for 
the  purposes  of  the  corporation."  Article 
575  of  the  Texas  statute,  under  which  this 
corporation  was  Incorporated,  provided  that 
every  corporation  as  such  has  the  power  "to 
enter  into  any  obligation  or  contract  » 
sentlal  to  the  transaction  of  Its  authorized 
business."  The  similarity  of  these  provl* 
sions  Is  apparent  at  once,  and  shows  that 
under  this  authority  the  Oklahoma  provi- 
sion Is  not  susceptible  to  the  construction 
that  the  power  *o  make  this  contract  is  de- 
nied. Under  this  Ohlef  Justice  Fuller  of  the 
Supreme  Court  of  the  United  States,  constru- 
ing the  contract  and  law  applicable  In  that 
case,  says:  "The  general  rule  Is  that  cor- 
porations have  only  such  powers  as  are 
granted  and  the  powers  Incidental  thereto, 
and,  in  arriving  at  a  conclusion  as  to  the 
powers  of  this  corporation,  the  applicable 
provisions  of  the  tlUe  under  which  it  was 
organized  must  be  considered,  legislation 
which  will  be  found  to  be  in  harmony  with 
the  common  law.  Article  07S  provided  that 
every  private  corporation  as  sach  has  power 
to  enter  into  any  obligation  or  contract  es- 
sential  to  the  transaction  of  its  authorized 
business,*  and  article  589,  that  *no  corpora- 
tion created  under  the  provisions  of  this 
title  shall  employ  Its  stock,  means,  assets,  or 
other  property,  directly  or  Indlrectiy,  for 
any  other  purpose  whatever  than  to  accom- 
pliib  the  legitimate  objects  of  Its  creation.* 
Sayle*8  Oiv.  St  (Tex.)  arta  217, 219.  In  Oreen 
Bay  A  Minnesota  Railroad  t.  Union  Steam- 


boat Co.,  107  n.  S.  98,  100,  2  Sup.  Ot  221, 
22S.  27  L.  Bd.  413,  It  was  said:  *Tbe  charter 
of  a  corporation,  read  in  connection  with 
the  general  laws  applicable  to  it  is  the 
measure  of  Its  powers,  and  a  contract  mani- 
festly b^ond  those  powers  will  not  mstaln 
an  action  against  the  corporation.  But  what- 
ever, under  the  dliarter  and  other  general  laws, 
reasonably  construed,  may  fairly  be  regarded 
as  Incidental  to  the  objects  for  which  the 
corporation  is  created.  Is  not  to  be  taken  as 
prohibited.*  This  corporation  was  formed 
under  a  general  law,  containing,  in  addition 
to  the  provision  for  the  creation  of  such  a  cor- 
poration, the  other  provisions  we  have  quoted. 
The  question  of  power  is  reduced^  therefore, 
to  this:  Whether  a  corporation  created  for 
the  purpose  of  dealing  In  lands,  and  to  which 
the  powers  to  purchase,  to  subdivide,  and  to 
sell,  and  to  make  any  contract  essential  to 
the  transaction  of  Its  business,  are  express- 
ly granted,  posseases  as  fairly  Incidental  the 
power  to  incur  liability  In  respect  of  seciurlng 
better  facilities  for  transit  to  and  from  the 
lots  or  lands,  which  it  is  its  boalness  to 
acquire  and  dispose  of.  We  entertain  no 
doubt  that  under  these  findings  the  defend- 
ant company  possessed  the  power  to  enter 
into  the  contract  in  question;  and  that  the 
contract  having  been  fully  poformed  by  the 
bridge  company,  and  the  defendant  company 
having  the  full  benefit  thereof,  the  latter 
cannot  now  be  allowed  to  say  that  the  pow- 
er was  not  properly  exercised." 

To  epitomize,  let  us  ask  If  a  town-site  cor- 
poration, organized  "tot  the  purpose  of  locat- 
ing and  laying  out  of  a  town  site  and  make 
Improvements  therein,"  may  make  a  dcmaUon 
of  its  lots  for  the  construction  of  a  school 
building  outside  its  limits;  and  If  another 
such  corporation,  organized  for  the  purpose 
of  "purchasing  lands,  the  surveying,  and  plat- 
ting of  town  sites  and  selling  town  lots  and 
other  lands,"  may  make  a  contract  for  a 
donation  of  lots  and  mone^  to  induce  an 
Individual  to  settie  in  its  town;  and  if  a 
concern.  Incorporated  "to  buy,  improve, 
lease,  sell,  and  otherwise  dispose  of  real  es- 
tate. In  and  near  South  San  Francisco,  to 
build  water-fnmt  protection,  slips,  dodts, 
piers,  wharves,  warehouses,  and  otherwise 
improve  such  property  as  may  be  obtained 
by  the  company,"  may  imperly  appropriate 
a  portion  of  Its  funds  to  assist  in  the  con- 
struction of  a  railroad;  and  if  a  street  rail- 
way company  with  a  view  of  Increasing  its 
business  may  make  a  contribution  to  the 
conductor  of  a  tMseball  park  In  considera- 
tion of  his  discontinuing  his  former  place  of 
business  and  establishing  a  similar  park  on 
the  land  adjacent  to  the  said  railway  com- 
pany; and  If  a  corporation,  oi^anlzed  for  the 
purpose  of  "manufacturing  and  selling  piano- 
fOTtes  and  other  musical  instruments,"  may 
contribute  of  its  property  to  purchase  a  tract 
of  land  for  the  purpose  of  erecting  ttiereon 
Its  factories  residences  of  nnployfis,  and 
1  contribute  towards  the  eatabllshment  of  a 
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church,  school,  free  library,  and  free  batta 
for  the  use  of  its  employes;  and  If  a  hotel 
company,  organized  "to  conduct  a  general 
hotel  business,"  may  contribute  of  Its  funds 
to  Induce  the  holding  of  an  Intematfwal 
military  encampment  near  it;  and  If  a  street 
railway  company,  organized  "for  the  pur- 
pose of  constructing,  owning,  and  maintain- 
ing street  or  horse  railroads,  switches,  or 
side  trades,  upon  and  throu^  the  streets  of 
the  cities  or  towns  within  the  state,"  may 
make  a  contribution  for  the  purpose  of  In- 
ducing a  state  fair  to  be  held  at  the  city  of 
its  location;  and  If  a  literary  society,  em- 
powered to  buy  and  sell  real  and  personal 
property  for  the  purpose  of  "sustaining  and 
carrying  on  said  institution  of  learning,  ana 
not  otherwise,"  may  contribute  of  its  funds 
to  Induce  Uie  building  of  a  railroad  to  Its 
real  property;  and  if  a  corporation,  organ- 
ized "for  the  purchase,  BubdiTlslon,  and  sale 
of  land  In  cities,  towns,  and  Tillages,"  may 
contribute  for  the  building  of  a  bridge  on  the 
public  highway  to  be  owned  and  used  by  the 
public— does  it  not  follow  that  a  corporation 
organized  for  the  purposes  of  the  Shawnee 
Light  &  Power  Company,  whose  articles  of 
incorporation  prescribe  that  it  may  "make 
and  perform  contracts  of  any  kind  and  de- 
scription, and  in  carrying  on  its  business  or 
for  the  purpose  of  attaining  or  furthering 
any  of  Us  objects  to  do  any  and  all  other 
ac^  and  things,  and  to  exercise  any  and  all 
other  powers  which  a  copartnership  or  natu- 
ral person  could  do  and  exercise,  and  which 
now  or  hereafter  may  he  authorized  by  law," 
and  which  having  a  contract  for  furnishing 
a  traction  company  at  a  profitable  and  ad- 
vantageous rate  and  price  with  power  for  a 
period  of  20  years,  could  subscribe  to  assist 
the  said  traction  company  In  complying  with 
the  im[>eratiTe  duties  imposed  upon  it  under 
the  terms  of  its  franchise?  It  Is  argued  on 
the  one  side  that  the  contract  In  this  case 
would  be  detrimental  to  the  light  and  power 
company.    On  the  other  band,  It  Is  argued 
that  it  might  be  a  profitable  one  to  it  and 
some  of  the  cases  cited  seem  to  go  off  with 
this  as  the  controlling  consideration,  but  to 
our  minds  this  does  not  touch  the  real  ques- 
tion Involved.    It  may  be  that  a  contract 
would  be  highly  profitable  to  a  corporation 
and  yet  nltra  vires.    It  may  be  disastrous 
and  be  intra  Tires.   The  profit  or  lack  of 
profit  does  not  determine  the  legality  of  a 
contract,  but  whether  or  not  the  power  to 
make  the  contract  is  within  the  language  of 
the  charter,  or  is  not  denied  by  statute. 
That  a  contract  reasonably  germaln  Is  prof- 
itable may  be  good  argument  why  it  ought 
not  be  ultra  vires,  but  It  is  only  argument. 
It  Is  not  conclusive  nor  controlling  upon  a 
court    Such  a  question  addresses  Itself  to 
tbe  business  Judgment  of  the  officers  of  the 
concern.  This  question  here  addresses  itself 
to  tbe  Judicial  determination  of  tbe  power  of 
tbe  corporation  to  be  ascertained  by  weigh- 
ing in  tbe  temu  of  the  charter  and  statute 


the  act  in  QumtUm.  R  la  difficult  to  concrtT« 
of  the  rigbta  conferred  upon  a  cfurporatlou 
broader  than  those  granted  under  this  char- 
ter; but,  there  being  no  statute  of  tha  tBC- 
rltory  denying  to  it  the  right  to  exercise  tbe 
powers  granted,  the  contract  must  be  held 
valid.  Should  It  be  thought  to  be  In  any 
way  InTolred  and  urged  that  tbe  contract 
was  without  consideration  to  the  Il^t  and 
power  company  by  virtue  of  the  fact  that 
no  new  thing  of  value  came  to  It  under  Its 
terms,  the  answer  must  be'the  paving  com- 
pany having  acted'  unde^'^^t,  haTlng  con- 
structed the  pavement,  patf^  with  Its  pr<^ 
erty,  that  this  in  Itself  ^*>nild  be  snfilclent 
consideration  to  support  4lt  tbe  principle 
being  that  the  considerdflRhi  may  consist 
eithOT  of  a  benefit  to  the-tlerporatlon  or  of 
a  prejudice  or  disadvantage  to  the  other  con- 
tracting party.  If  the  corporation  secures 
what  it  contracted  for,  and  the  other  party 
acts  upon  the  contract  to  its  disadvantage, 
as  where  it  expends  money  on  the  faith  of 
it,  the  contract  will  be  enforceable. 

We  are  asked  to  say  that  tbe  contract  was 
not  executed  by  tbe  proper  party ;  that  by 
reason  of  the  fact  that  J.  J.  Henry  was  presi- 
dent of  both  the  light  and  power  company 
and  of  the  traction  company,  and  owned  a 
majority  and  controlling  interest  of  the  stock 
of  eacb  of  the  concerns,  that  he  could  not 
enter  into  this  contract;  that  It  would  l>e 
against  public  policy  to  allow  him  to  do  so, 
and  our  attention  Is  called  to  a  number  of 
cases,  all  of  which  we  have  examined,  which 
go  to  the  point  of  holding  that  an  officer  of 
a  corporation  may  not  deal  with  himself  and 
appropriate  the  funds  and  assets  of  the  con- 
cern of  which  he  is  an  officer  to  his  own  use 
or  to  the  liquidation  of  his  own  indebted- 
ness, and  bind  his  principal.  While  we  do 
not  believe  that  this  principle  Is  fully  ap- 
plicable to  the  situation  presented  by  tbe 
facts  in  this  case,  It  might  be  more  so  were 
It  not  a  fact  that  the  un  Controverted  evi- 
dence is  that  the  board  of  directors  of  tbe 
light  and  power  company  subsequently  rati- 
fied the  actions  of  its  president  This  con- 
clusion renders  the  discussion  of  the  other 
questions  raised  unnecessary. 

The  decision  of  tbe  district  court  of  Potta- 
watomie county  Is  accordingly  reversed,  and 
tbe  case  Is  remanded  with  instructions  to 
set  aside  the  decree  and  Judgment  heretofore 
rendered  and  enter  one  in  accordance  with 
this  opinion. 

TURNER,  3.,  concurs.  Balance  of  the 
court  agrees  in  conclusion. 

On  Rehearing. 

DUNN,  J.  In  the  consideration  of  this  case 
and  in  the  opinion  rendered,  no  thought  was 
given  to  tbe  question  of  whether  or  not  tlie 
receiver  was  bound  by  the  contract  entered  In- 
to between  the  Shawnee  Light  ft  Power  Com- 
pany and  the  Oklah<Hna  Paving  ft  Omatmc* 
tlon  Company;  the  issue  being  tried  out  on 
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botb  fides  on  fbe  question  ct  tbe  valldi^  of 
the  contract  and  tHe  llaimity  of  tbe  Shawnee 
Light  &  Power  Company  on  tbe  same;.  We 
held  the  contract  valid  between  tbe  parties, 
and  that  under  its  terms  a  llablU^  was 
created  against  the  Shawnee  Light  &  Power 
Company;  and  the  propositlotts  urged  in  tbe 
petition  for  rehearing  do  not  convince  as  that 
there  was  error  In  such  holding.  We  have, 
however,  now  pressed  upon  our  attention  in 
the  petition  the  proposition  that  onr  opinion 
is  susceptible,  to  the  construction  that  the 
liability  created  under  this  contract  is  likely 
to  be  glven.A'preferred  standing  oy&  other 
obligations  of*  ttie  Shawnee  Light  &  Power 
Company,  coming  to  the  receiver's  hands 
w  hen  he  toolE  possession  of  the  concern,  as 
the  court  fioda  he  did  on  November  10, 1908. 
We  did  not  Intend  to  so  bold.  The  Okla- 
homa Paaiw  &■  Construction  Company  should 
be  permUMI  to  receive  from  the  Shawnee 
TJght  &  Power  Company  and  from  Its  cus- 
tomer, the  city  of  Shawnee,  all  the  con- 
tract called  for  to  the  date  the  company  was 
taken  charge  of  by  the  receiver,  but  an  obli- 
gation to  the  construction  company  on  the 
part  of  the  Shawnee  Light  &  Power, Com- 
pany was  no  other  or  different  than'  an  obli- 
gation of  this  concern  to  other  parties  with 
wblcb  It  had  dealt,  and  Its  claim  against  the 
insolvent  concern  should  receive  at  tbe 
hands  of  tbe  receiver  the  same  considwatlon 
tbat  all  other  claims  of  its  class  and  char- 
acter receive. 

Let  tbe  mandate  lasnfl.  All  tbe  Jnstlcee 
concurring. 


SHBLBT  et  al.  v.  ZIEOLBR. 
{Supreme  Oourt  of  Oklahoma.  Dec  21,  1008.) 

1.  JnOGlCERT  (I  ^*)— CONOLUStVEVna— Ex- 

EHPTIONS. 

A  jnd^ent  on  a  motion  to  discharge  an  at- 
tachment, on  the  KTOund  tbat  tbe  property  seis- 
ed uoder  such  wnt  was  exempt,  fa  not  res  ju- 
dicata in  a  subsequent  direct  proceedicg  in  an- 
other action  brought  to  subject  the  proper^  to 
the  judgment  readered  in  the  action  in  wUch 
such  attachment  writ  was  issued. 

[Ed.  Note.— F<«  other  cases,  eee  Judgment, 
Cent  Dig.  ft  1160;  Dec.  Dig.  S  653*] 

2.  HOIOESTEAD  (1 100*)— LiABCrnES  EnrOECB- 
ABLE  AOAIHBT. 

After  the  receiver's  final  receipt  or  cer- 
tificate has  been  issued,  the  homestead,  under 
Act  Cong.  May  20,  1862,  c.  75,  §  4.  12  Stat.  394, 
Rev.  St.  U.  S.  c  e,  8  2296  (U.  S.  Comp.  SL 
1001.  p.  1398),  Is  not  exempt  as  against  an  ex- 
ecution, or  other  proceedings,  on  a  judgmpnt  for 
tort,  independent  of  any  contract,  rendered  on 
a  date  subsequent  to  the  issuance  and  delivery 
of  such  receipt  oi>  certificate. 

[VU.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  I  160;  Dec  Dig.  I  100.-] 

8.  HoifXBTEAn  (S  94*)~LiABiLrnEs  Enpobce- 

ABUB  AOAINST. 

The  exemption  from  liability  for  debts,  as 
provided  by  section  2286,  supra,  no  longer  ap- 
plies to  Bach  homestead,  after  final  proof  baa 


been  made  and  neAwfrn  filial  certificate  bu 
been  issued  therefor. 

[EM.  Note.— For  other  cases,  see  Homestead, 
Ceot.  Dig.  i  136;  Dec  Dig.  |  94.*] 

4.  Nbobssitt  roB  Monon  fob  New  Tbiai» 

Qnnre:  Can  a  judgment  be  reviewed  in 
Uils  court  where  there  is  no  moticm  for  a  new 
trial  filed  in  the  nlei  piius  oourt;  tbe  record 
showing  that  tbe  case,  t>y  consent  of  both  par- 
tly, was  submitted  to  the  court  without  the  in- 
tervention of  a  jury,  upon  motion  for  judgment 
on  the  pleadings  and  certain  admitted  facts? 

5.  Fbauoulbnt  Convbtances  (I  61*)— Tbakb- 

TEB  in  COITSIDEBATION  OT  PBOUISK  TO  SUP" 

FOBT  GbANTOB. 

A  deed  executed  by  a  party  who  is  inB<d- 
vent,  the  liability  then  existing  on  which  an 
action  to  set  aside  such  conveyance  is  based,  tbe 
consideration  for  the  deed  on  the  part  of  the 
grantee  being  bis  promise  to  sui^rt  and  main- 
tain the  grantor  during  his  natural  life,  Is  in 
legid  effect  a  conveyance  of  property  to  the 
grantee  by  the  grantor  in  trust  for  himself,  and 
Is  fraudulent  and  void  as  to  ezisting  creditors 
of  the  grantor. 

[Ed.  Note.-^For  other  cases,  see  Fraodnlent 
Convinces,  Cent  Dig.  %  188;  Dee.  Dig.  I 
61.*1 

6.  FBATTDULXnT  COHVBTAHCBS  (J  215*)— EKU- 

bdibs  or  "CBBniTOBs"— Natubb  or  Claius 

— CLAIMfl  FOB  TOBTS. 

The  plaintiff  in  an  action  for  a  tort  com- 
mitted, independent  of  any  contract,  is  a  "cred- 
itor," so  as  to  mtitle  him  to  maintain  an  action 
under  section  906,  WilB<Hi's  Bev.  ft  Ann.  St 
1003,  to  have  canceled  and  set  aside  a  convey- 
ance of  real  estate,  or  any  Interest  therein, 
made  for  the  purpose  of  hindeiing,  delaying,  or 
defrauiUng  creditors. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conj^^roes,  Cent  Dig.  If  641,  012;  Dec.  Dig. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1713-1726 ;  vol.  8,  pp.  7622,  7628.] 

(Syllabus  by  tbe  Conrt.) 

Error  from  District  Court,  Kay  County. 

Action  by  George  Ziegler  against  Samu^ 
O.  Shelby  and  another.  Judgment  for  plain- 
tiff, and  defendants  bring  error.  Affirmed. 

On  the  12tb  day  of  November,  A.  D.  1906, 
tbe  defendant  in  error,  as  plaintiff,  instituted 
an  action  in  the  lower  court  against  Samuel 
O.  Shelby  and  Adam  F.  Sltton,  tbe  plaintiffs 
in  error,  as  defendants,  alleging:  That  on 
the  26th  day  of  November,  A.  D.  1904,  said 
plalntUf  filed  bis  petition  in  the  district  conrt 
of  Kay  county,  Oklalioma  Territory,  wherein 
be  was  plaintiff  and  Samuel  O.  Shelby  was 
defendant,  declaring  in  damages  against  said 
defraidant  for  an  assault  and  battery,  in  tbe 
sum  of  $5,000,  and  on  tbe  28th  day  of  Sep- 
tember, A.  D.  1905,  said  plaintiff  obtained 
a  verdict  in  said  cause  against  said  defend- 
ant In  the  sum  of  $1,260,  and  tbe  costs  there- 
in expended  in  the  sum  of  $75.40,  and  that 
judgment  was  accordingly  rendered  In  said 
court  thereon  In  favor  of  aald  plaintiff  and 
against  said  defendant  end  said  plaintiff 
was  then  and  there  the  owner  of  said  judg- 
ment That  on  the  23d  day  of  October,  A. 
D.  1906,  the  plaintiff  cau^d  an  execution 
to  Issue  thereon  against  the  said  defendant, 
which  was  duly  returned  nulla  bona.  And, 
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farther,  that  said  defendanta,  Samuel  O. 
Shelb7  and  Adam  F.  Sltton,  with  Intent, 
purpose,  and  design,  f  randnlently  and  connlT- 
Ingly  caused  to  be  made  and  delivered  on 
the  19th  day  of  S^tember,  A.  D.  1905,  by 
the  Bald  Shelby  to  the  aald  gitton,  a  certain 
general  warranty  deed,  conveying  the  N.  W. 
^  ot  section  32.  township  28  N.,  range  2  E. 
of  the  Indian  Meridian,  In  aald  county,  con- 
taining 160  acres  of  land,  more  or  less,  and 
on  the  28tb  day  of  S^tember,  A.  D.  1906, 
the  said  deed  was  ottered  for  record  in  the 
office  of  the  recorder  of  deeds  of  said  county 
by  the  said  defendant,  Shelby;  the  consider- 
atlon  therefor  being,  to  wit.  the  maintenance 
and  furnishing  all  necessaries  during  the 
life  of  the  grantor.  That  said  conveyance 
was  made  by  both  the  grantee  and  grantor 
In  anticipation  and  apprehension  of  the  ren- 
dition of  said  judgment  against  said  Shelby, 
and  was  fraudulently,  designedly,  and  con- 
nlvlngly  made  by  said  parties  for  the  sole, 
express,  and  fraudulent  purpose  of  hindering, 
delaying,  and  defeating  plalntUf's  claim  by 
virtue  of  said  judgment  That  at  the  time 
said  conveyance  purports  to  have  been  made, 
and  ever  since  said  date,  said  defendant, 
Samuel  O.  Shelby,  has  had  no  other  or  fur- 
ther property  which  could  have  been  or  can 
be  subjected  to.  the  payment  of  said  judg- 
ment obtained  In  aald  action,  and  that  such 
was  well  and  truly  known  to  the  defendant, 
Sltton,  at  the  time  said  conveyance  was  ex- 
ecuted and  delivered  to  him.  That  said 
land  is  worth  a  sum  over  and  above  all  Hens 
thereon  In  an  amount  sufficient  to  fully  sat- 
isfy plaintiff's  judgment  Then  follows  the 
prayer  for  the  cancellation  of  said  deed  and 
the  subjecting  of  said  land  to  the  satisfac- 
tion of  said  judgment 

On  the  80th  day  of  March.  A.  D.  1906,  said 
defendants  filed  In  said  cause  their  plea,  In 
the  nature  of  a  plea  In  bar,  wherein  they 
substantially  set  out  the  facts  as  to  said  ac- 
tion begun  on  the  26th  day  of  November,  A. 
D.  1904,  and  that  on  said  date  said  plain- 
tiff duly  filed  his  affidavit  In  attachment  and 
caused  to  be  Issued  In  said  cause  an  order  of 
attachment,  which  was  levied  on  said  land 
as  the  property  of  the  defoidant,  Samuel  O. 
Shelby,  which  was  dniy  appraised  In  accord- 
ance with  law;  that  on  the  28th  day  of 
March,  A.  D.  1906,  said  Shelby,  as  defend- 
ant in  said  cause,  filed  In  said  court  his  mo- 
tion to  dissolve  and  discbarge  said  attach- 
ment, and  said  motion  was  duly  heard  on  the 
Sd  day  of  April.  A.  D.  1906,  and  the  same 
was  discharged,  on  the  ground,  as  the  court 
held  and  concluded,  that  said  land  was  ex- 
empt from  the  liability  alleged  to  have  been 
incurred  by  the  said  Samuel  O.  Shelby  to 
the  said  plaintiff,  George  Zlegler,  In  said 
cause;  that  said  judgment  on  the  motion  that 
said  attachment  be  dissolved  Is  a  final  judg- 
ment; and  that  all  the  matters  and  things 
sought  to  be  litigated  by  the  plaintiff  here- 
in, which  are  material  in  determining  the 
rli^ti  of  tiie  plalntur,  have  beoi  and  are 


fully  and  completely  determined  and  adjudi- 
cated by  the  judgment  of  the  court  in  tta  ac- 
tion <m  said  motion.  On  the  6tb  day  of 
April,  A.  D.  1906,  the  conrt  KH^alned  a  de- 
mmrer  to  said  plea  In  tiie  natore  ot  a  plea 
In  bar,  to  which  action  the  defendant  duly 
saved  bl8  ezceptiona.  On  the  16th  day  of 
April,  A.  D.  1906,  said  defotdants  filed  an- 
swer, wherein  they  denied  each  and  erary 
allegatitm  of  plalntlfTs  petition  not  therein 
qieclflcally  admitted.  They  admit  that  on 
the  26th  day  of  November.  A.  D.  19M,  the 
plaintiff  filed  his  petition  In  the  district 
court  of  Kay  county.  Oklahoma  Territory, 
against  Samuel  O.  Shelby,  one  of  the  Aetead- 
anta,  and  that  the  allesations  In  plaintiff's 
petition  are  substantially  as  charged  in 
plaintiff's  petition  In  said  cause.  They  fur- 
ther admitted:  That  on  the  28th  day  of  Sep- 
tember, A.  D.  1005,  the  plaintiff  obtained  a 
Judgment  agalast  the  defendant,  Sunnd  O. 
Shelby,  In  the  sum  of  $1,260  and  costs,  and 
that  aald  judgment  was  a  valid,  subsisting, 
and  final  judgment;  that  on  the  23d  day  of 
October,  A.  D.  1906,  the  plaintiff  caused 
execution  to  Issue  on  said  judgment,  which 
was  returned  nulla  bona;  and  that  the  de- 
fendant, Samuel  O.  Shelby,  executed  to  Adam 
F.  Sltton,  his  codefendant,  the  deed  as  alleg- 
ed In  plaintiff's  petition. 

Defendants  all^:  That  said  land  which 
the  plaintiff  seeks  to  have  applied  to  the 
payment  of  said  judgment  against  said  Shel- 
by was  on  the  14th  day  of  July,  A.  D.  1904. 
and  for  two  months  thereafter,  government 
land  upon  which  the  defendant.  Samuel  O. 
Shelby,  had  his  homestead  oitry;  but  that 
the  legal  titie  In  and  to  said  land  was  on 
said  date  In  the  United  States  of  America, 
and  no  patent  had  issued  for  said  land  until 
the  8d  day  of  AprU,  A.  D.  1906.  on  which 
date  patent  for  said  land  was  issued  by  the 
United  States  to  the  defendant,  Samuel  O. 
Shelby;  that  on  the  14th  day  of  September. 
A.  D.  1904,  the  receiver's  final,  receipt  is- 
sued to  said  Shelby  for  said  land;  that  said 
defendant,  Samuel  O.  Shelby,  was,  and  bad 
been  during  all  the  times  above  set  forth,  a 
resident  of  Kay  county,  Oklahoma  Terri- 
tory; that  the  liability  on  which  the  Judg- 
ment was  rendered  against  the  defendant 
Samuel  O.  Shelby,  on  the  28th  day  of  Sep- 
tember, A.  D.  1904.  and  long  prior  to  the 
date  of  the  Issuance  of  the  patent  by  the 
United  States  of  America  to  the  said  defend- 
ant, Samuel  O.  Shelby,  and  while  the  titie 
to  said  land  was  In  the  United  States;  that 
said  land  was  not  liaUe  for  the  satisfac- 
tion of  said  judgment  for  the  reason  that 
the  liability  accrued  long  prior  to  the  iaso- 
ance  of  the  intent  therefor. 

Thereafter,  the  plaintiff  demurred  to  all 
that  portion  of  the  defendants'  answer,  ex- 
cept the  general  denial  and  admissions  there- 
in, upon  the  ground  that  the  facta  stated 
were  not  sufficient  to  consUtote  a  dtfenae  io 
favor  of  defendants  and  against  the  plaintiff. 
On  the  6th  day  ot  October,  A.  D.  1906,  ttae^ 
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court  Boataiaed  ttie  plalntUFs  demurrer  to 
tfae  answer  of  ttae  defendants,  to  wblch  ex- 
ceptions wwe  duly  SBved. 

On  the  lltli  day  of  October.  A.  D.  1906, 
the  plaintiff  flled  and  presented  bis  motion 
tor  Judgment  tm  tbe  pleadings.  On  the  same 
day,  said  cause  coming  on  for  trial,  the  fol- 
lowing proceedings  were  had,  to  wit:  "Mr. 
Moss:  It  is  liereby  stipulated  and  agreed 
by  and  betweat  Qeorge  Zlegler,  plaintiff,  and 
Samuel  O.  Shelby  and  Adam  F.  SltCon,  de- 
fendants, that  the  trial  oC  tiilB  cause  shall 
proceed  at  tills  time  to  ttie  .court —  The 
Court:  To  be  heard  upon  the  motion  for 
Judgment  on  the  pleadings,  and  the  following 
admisBltms,  to  be  submitted  to  the  court 
Mr.  Moss:  That  the  defendant  Samnel  O. 
Shelby  bad  no  other  property  in  Kay  coun- 
ty, Oklahoma  Territory,  or  in  the  territory 
ot  Oklahtuaa,  on  the  19tb  day  of  September, 
1906,  than  ttae  real  estate  in  question  in  tills 
litigation,  and  personal  property  of  the  val- 
ue of  $  And  it  is  forOier  admitted  and 
agreed  that  the  defendant,  Samuel  Ol  Shriby, 
has  not  had  at  any  time  lUnce  said  date  any 
other  or  farther  property  than  tbe  said  real 
estate,  and  the  said  personal  property  of  the 

value  of  f  .  And  It  Is  further  stipulated 

and  agreed  by  and  betweoi  the  parties  here- 
to that  said  Samuel  O.  Shdby  was,  on  tbe 
10th  day  of  September,  190&,  and  fbr  many 
years  prior  thereto,  and  ever  since  haa  been 
a  single  and  unmarried  man.  The  Court: 
At  this  time  the  court,  upon  motion  for  Judg- 
ment upon  tbe  pleadings,  and  the  admissions 
made  in  open  court,  finds  the  issues  for  the 
plalntltr  and  against  the  def^dant,  and  en- 
tors  Judgment  for  tbe  plaintiff  aa  prayed  for 
in  his  petition,  and  an  exertion  is  noted. 
Mr.  Cltne:  Yes,  to  which  the  defendant  ex- 
cepts. We  would  like  to  have  about  20  days 
to  give  a  supersedeas  bond,  and  would  like 
a  reasonable  time  to  make  and  serve  a  case- 
made  for  the  Supreme  Court  The  Court: 
An  exception  la  noted,  and  the  defendant 
will  be  given  20  days  to  file  a  supersedeas 
bond,  and  tbe  defendanto  are  given  90  days 
In  wblcb  to  make  and  serve  a  case-made  for 
the  Supreme  Court,  tbe  plalntur  20  days  to 
suggest  amendments,  and  6  days'  notice  In 
writing  by  either  party  to  sign  and  settle  the 
case-made." 

No  motion  for  a  new  trial  was  flled  or 
presented. 

W.  S.  GUne  and  Claude  Duval,  for  plain- 
tiffs to  error.  O.  A.  Chappell  and  Moss  & 
Turner,  for  def^dant  In  «Tor. 

WILLIAMS.  C.  J.  (after  stating  the  facta 
as  above).  In  order  to  dispose  of  this  case. 
It  Is  necessary  to  consider  ttae  foUowtog 
propositions:  (1)  Is  a  Judgment  on  a  motion 
to  discharge  an  attachment,  on  tbe  ground 
that  ttae  property  seized  under  such  writ  was 
exempt,  res  Jndlcato  in  a  subsequent  direct 
proceedlni^  or  other  action  against  sucta  prop- 
erty?  (2)  After  the  receiver's  final  recent 


or  certificate  has  been  Issued  tberefor,  is  ttae 
taomestead  exempt  as  against  ezecutton,  or 
otlier  proeeedlngs,  <m  a  Judpnent  tot  tort, 
tndepend«it  of  any  contract;  sucta  Judgment 
having  been  rendered  on  a  date  subsequent 
to  tbe  issuance  and  delivery  of  sucta  receipt 
or  certificate?  (JSi  Does  ttae  exonptton  from 
liability  for  debte,  as  provided  by  section 
2296,  Bev.  St  U.  S.  (U.  S.  Gomp.  St  1901, 
p.  1398)i  apply  to  sucta  homestead  after  final 
proof  has  been  made  and  receiver's  certifi- 
cate issued  therefor?  Can  a  Judgment 
be  reviewed,  whwe  there  is  no  motton  for 
ft  new  trial;  ttie  record  showing  that  a  Jury 
was  waived  and  aaid  <!auae  was  to  be  heard 
by  the  cour^  upon  motion  for  Judgment  on 
tbe  pleadings  and  the  admissions  of  fact  sub- 
mitted to  the  court?  (JS)  Does  a  deed,  redt- 
tog  "maintenance  and  furnishing  all  neces- 
saries during  the  lite  of  ttae  grantor",  as  ttae 
consideration  therefw,  raise  such  a  presump* 
tlon  of  fraud,  or  the  grantor  retato  such  an 
interest  and  benefit  In  the  property  attempt: 
ed  to  be  conveyed,  aa  to  raider  the  same 
frandulott  and  void  upon  ito  face  aa  to  ttae 
rlghte  of  the  plaintiff?  (6)  Is  the  plaintiff, 
in  an  action  for  a  tort  committed,  todepend- 
ent  of  any  contract,  ft  eredltw,  so  as  to  en- 
titie  him  to  malntoln  an  action  under  sec- 
tion 906,  WUson's  Bev.  ft  Ann.  St  1908,  to 
have  canceled  and  set  aside  a  conveyance  of 
real  estate,  or  any  interest  therein,  made 
for  the  purpose  of  hindering,  delaying,  or  de> 
frandlng  creditors? 

1.  Section  4865,  Wilson's  Bev.  ft  Ann.  St 
1003  (chapter  66,  art  11,  1 167),  provides  up- 
on what  grounds  an  attachment  may  Issue, 
either  at  or  after  the  commencement  of  an 
action  upon  ttae  property  of  ttae  defendant. 
Section  4366  of  the  same  chapter  provides 
that  the  order  of  attachment  shall  be  made 
and  issued  by  tbe  clerk  of  ttae  court  In  wtalcta 
ttae  actim  is  broi^bt,  upon  any  of  ttae  grounds 
set  out  in  section  4365,  supra,  upon  tbe  af- 
fidavit of  ttae  plfttotiff,  tals  agent  or  attorney, 
sbowli^,  first  ttae -nature  of  ttae  plalntifTs 
claim,  second,  ttaat  It  Is  Just  ttalrd.  the 
amount  which  the  affiant  believes  the  plain- 
tiff ought  to  recover,  and,  fourth,  the  exist- 
ence of  some  one  of  the  grounds  for  an  at- 
tachment enumerated  to  said  section  4S65. 
Section  4368  of  the  same  ehapter  provides 
that  the  order  of  attachment  shall  be  di- 
rected to  the  sheriff,  requlrtog  him  to  at- 
tach the  lands,  tenements,  goods,  chattels, 
stocks,  rights,  credits,  mon^s,  and  effects 
of  tfae  defendant  In  his  county,  not  exempt 
by  law  from  being  applied  to  ttae  payment  of 
the  plnlntlfTs  claim,  or  so  mncta  thereof  as 
win  satisfy  the  plalntlfTB  claim,  to  be  stated 
in  ttae  order  as  In  ttae  affidavit  and  ttae  prob- 
able cost  of  the  action  not  exceeding  $50. 
Section  4415  of  tbe  same  chapter  provides 
that  the  defendant  may  at  any  time  before 
Judgment,  upon  reasonable  notice  to  the  plain- 
tiff, move  to  discharge  the  attactament  as  to 
the  whole  or  part  of  tbe  property  attached. 

In  ttae  case  of  Camotaan  t.  Onttlneb  2  Okl. 
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405,  37  Pac.  594,  the  nisi  prlns  court  on  mo- 
tion diSBolTed  the  attachment  and  discharged 
the  attached  property.  That  was  a  proceeding 
under  sections  4118  and  4110  of  the  Statutes 
of  1893  (sections  4415,  4416,  Wilson's  Rev.  & 
Ann.  St.  1903),  and  the  court  held  that  such 
proceeding  must  stand  or  fall  upon  the  truth 
or  falsity  of  the  affidavit  for  attachment ;  but 
no  question  was  there  involved  as  to  whether 
or  not  the  attachment  as  to  exempt  property 
could  be  vacated  in  such  a  proceeding. 

The  case  of  Lane  Implement  Co.  v.  Lowder 
et  al.,  11  OU.  63,  65  Pac.  926,  wa?  an  action 
commenced  by  the  Lane  Implement  Company 
In  the  probate  court  of  Pawnee  county  on  a 
forthcoming  bond,  executed  by  the  defendant 
In  an  attachment  proceeding  begun  before  a 
justice  of  the  peace,  which  was  levied  on  cer- 
tain property  of  the  defendant,  Lowder.  The 
court  said :  "If  the  attached  property  was  ex- 
empt, that  Question  shonld  have  been  raised 
and  litigated  in  the  original  action,  and  the 
presumption  is  that  it  was.  At  any  rate,  the 
Judgment  of  the  court  sustaining  the  attach- 
ment Is  conclusive  nntl)  reversed  In  that  par- 
ticular case,  and  It  cannot  be  considered 
when  raised  for  the  first  time  In  this  action 
on  the  forthcoming  bond;  and,  then,  it  has 
be«i  held  that,  by  giving  a  forthcoming  bond, 
one  is  estopped  from  denying  that  the  prop- 
erty returned  under  it  Is  the  property  of  the 
party  who  gave  the  bond,  or  that  the  proper- 
ly was  subject  to  attachment.  Bowden  et  al. 
T.  Bumham  et  al.  and  Barnes  et  al.  v.  Same, 
68  Fed.  752,  8  0.  C.  A.  248 ;  Sponenbarger  v. 
Lemert,  23  Kan.  55;  Haxtun  v.  Slzer,  23 
Kan.  310;  Wolf  v.  Habn,  28  Kan.  GS8;  Case 
Bishop  &  Co.  T.  Shultz  &  Hosea,  81  Kan.  90, 
1  Pac.  269;  Peterson  v.  Woollen,  48  Kan. 
770,  30  Pac.  128,  30  Am.  St.  Rep.  327 ;  Green- 
ville National  Bank  v.  Evans-Snyder-Buel 
Co.,  9  Okl.  353,  60  Paa  249.  But  ignoring 
that  question  altogether,  the  Judgment  of  the 
justice  of  the  peace  sustaining  the  attach- 
ment, until  vacated.  Is  res  Judicata  as  to 
every  question  which  was  litigated  in  that 
action,  and  the  defendants  In  this  case  are 
bound  thereby.  The  court,  Instead  of  sus- 
talolDg  the  defendants*  motion  for  Judgment 
In  their  favor,  should  have  overruled  it,  be- 
cause their  answer,  as  heretofore  stated, 
showed  clearly  that  they  had  absolutely  no 
d^ense."  As  to  whether  or  not  the  rules  an- 
nounced in  this  case  are  correct.  In  so  far 
as  the  same  are  In  conflict,  if  any,  with  the 
rule  hereinafter  announced,  we  decline  to  fol- 
low same. 

In  the  case  of  Bmnson  t.  Merrill,  17  Okl. 
44,  80  Pac.  431,  following  the  case  of  Watson 
V.  Jackson,  24  Kan.  442,  it  is  held  that  "the 
dedsloD  of  a  motion  before  a  Justice  of  the 
peace,  to  dlschai^e  from  seizure  certain  prop- 
erty taken  on  attachment,  on  the  ground  that 
It  la  exempt,  is  not  conclusive,  and  the  ques- 
tion at  exemption  may  be  tried  thereafter  In 
an  action  of  replevin  brought  by  the  judg- 
taent  debtor." 

In  the  case  of  Sparks  v.  City  National 


Bank  of  Lawton  et  al.  (recoitly  decided  by 
this  court,  but  not  yet  officially  reported)  97 
Pac.  575,  Mr.  Justice  Turner,  speaking  for 
the  court,  said:  "We  heartily  condemn  the 
practice  pursued  in  this  case  of  permitting 
plaintiff  In  error  to  move  to  dissolve  the 
attachment,  Instead  of  requiring  her  to 
Interplead  for  the  attached  property ;  but, 
In  view  of  a  long  line  of  Kansas  cases  recog- 
nizing the  practice,  we  will  not  disturb  it. 
WUh  the  practice  thus  established,  and  which 
we  follow  reluctantly,  there  can  be  no  ques- 
tion as  to  the  right  of  the  plaintiff  In  error 
to  file  her  motion  to  dissolve  the  attachment 
upon  the  ground  that  the  lots  levied  upon 
were  her  property."  The  court  further  held 
tn  that  case  that  the  motion  to  set  aside  the 
Judicial  sale  Is  addressed  to  tlie  reasonable 
discretion  of  the  court,  and,  in  the  absence 
of  an  abuse  of  that  discretion,  this  court  will 
not  interfere,  and  that  the  final  decision  of 
the  court  upon  such  motion  Is  not  conclusive 
as  to  the  ultimate  rights  of  either  party. 

In  the  case  of  Heldel  v.  Benedict,  61  Minn. 
174,  63  N.  W.  491  (31  L.  R,  A.  422,  52  Am. 
St  Rep.  592),  the  court  said:  "It  appears 
that,  before  this  action  was  commenced,  the 
assignee  had  intervened  In  the  suit  between 
Benedict  and  Heldel,  and  made  a  motion  to 
dissolve  the  attachment,  and  that  the  court 
denied  the  motion.  It  is  now  claimed  that, 
under  this  decision,  the  validity  and  priority 
of  the  attachment  lien  is  res  Judicata.  But 
it  is  well  settled  that  the  determination  of  a 
motion  or  summary  application  Is  not  res 
Judicata,  so  as  to  prevent  the  parties  from 
drawing  the  same  matter  In  question  again 
in  the  more  regular  form  of  an  action.  2 
Black,  Judgm.  |  391;  Kanne  v.  Minneapolis 
&  St  L.  Ry.  Co.,  33  Minn.  419,  23  N.  W. 
854." 

Sections  1171  (Laws  ISnO.  Rev.  St.  ISfiO.  p. 
424,  tit.  8,  &  3,  art.  1,  sulidiv.  1,  8  19S).  1172- 
(Laws  1866.  Rev.  St.  1866,  p.  425.  tit.  8.  c.  3, 
art  1.  Bubdiv.  2.  §  190).  1174  (Laws  IRCti, 
Rev.  St.  1860.  p.  426,  tit  8.  c  3,  art.  1.  subdiv. 
2.  f  201),  1208  (Laws  1866,  Rev.  St  1806,  p. 
432,  tit.  8,  c.  3.  art.  3,  subdiv.  6,  §  235).  of 
Cobbey's  St.  Neb.  1907 ;  sections  3294,  32M, 
3297,  and  3313.  Code  Civ.  Proc.  Idaho  1901 ; 
sections  4215, 4216, 4218,  and  4223,  Rev.  Laws 
Minn.  1905;  sections  205,  207,  209,  and  223. 
Revised  Codes  S.  D.  1003 ;  and  sections  537, 
538,  640.  and  556,  vol.  8.  Kerr's  Cyclopedic 
Codes  of  California — are  substantially  the 
same  as  sections  4365,  4866,  4368,  and  4415i 
Wilson's  Rev,  &  Ann.  St  1903,  supra. 

In  the  case  of  Quigley  et  al.  v.  McBvony, 
41  Neb.  73,  59  N.  W.  768,  the  court  said: 
"The  motion  to  dissolve  the  attachment  was 
made  on  the  grounds  that  the  order  of  at- 
tachment was  wrongfully  sued  out,  want  of 
Jurisdiction  of  the  court  to  grant  the  writ, 
the  untruth  or  falsity  of  the  allegation  of 
nonresldence  of  Sarah  A.  Quigley,  the  de- 
fendant in  the  atta<^ment  suit,  and  that  tbt 
proper^  levied  upon  was  the  homestead  of 
the  defendants  In  the  case.  The  main  propi^ 
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sitlons  to  be  decided  at  such  a  bearing  are: 
First,  the  sufflclency  ot  the  affidavit;  second, 
the  falsity  of  the  charge  In  the  affidavit  filed 
to  obtain  tb6  Issuance  of  the  writ  of  attach- 
ment Whaterer '  matters  may  be  In  some 
cases  necessarily  or  properly  heard  and  de- 
termined, we  do  not  think  it  Is  competent  or 
proper  pnctice,  where  the  writ  Is  levied  up- 
on real  estae  belonging  to  the  debtor,  to 
allow  the  homestead  character  ot  the  prop- 
erty to  be  drawn  In  question  as  one  of  the 
grounds  for  the  motion  to  discharge  the  at- 
tachment. The  hearing  is  upon  affidavits, 
more  or  less  skillfully  drawn,  according  to 
the  ability  or  litk  of  the  same  In  this  par- 
ticular branch,  of  the  party  who  frames 
them,  or  his  artistic  skill,  or  want  of  It  lu 
tlie  affidavit  line.  We  think  it  Is  unquestion- 
able that  the  qneatlon  of  whether  the  prem- 
ises constitute  a  homestead  should  be  de- 
termined In  proceedings  Instituted  In  the 
manner  directed  by  our  statutory  law,  and. 
If  there  is  any  disagreement  then  the  same 
can  be  determined  In  a  pnq;»er  action  In 
court.  In  which  Issues  can  be  regularly  Join- 
ed, and  the  matter  tried  In  the  mauner  pre- 
scribed for  the  trial  of  Issues  of  law  and 
f.ict,  pnd  that  the  ends  of  justice  will  be 
better  subserved  by  this  latter  course  of 
proceedings  than  by  the  determination  of 
the  homestead  question  In  the  course  of  a 
hearing  on  a  motion  to  discharge  an  at- 
tadiment" 

In  the  case  of  Mason  et  al.  r.  Lleoallen,  4 
Idaho,  415,  S9  Paa  1117»  the  forcing  ex- 
cerpt from  the  case  of  Qolgl^  t.  McBrmiy, 
supra,  is  quoted  with  approval,  and  there 
held  that  It  la  not  competent  or  pn^er  prac- 
tice to  determine  the  homestead  character 
of  property  In  a  judgment  In  a  motion  to 
discharge  the  attadunent 

In  the  case  of  Davidson  v.  Owens,  6  Ulnn. 
74  (Gil.  6S),  Mr.  Chief  Justice  Smmett  speak- 
ing for  the  court,  said :  "The  last  objection 
urged,  that  the  pnqwrty  attadAed  la  not 
the  subject  of  attachment  cannot  If  true, 
n)*all  the  defendants  In  this  proceeding.  The 
question  here  Is  as  to  the  validity  of  the 
warrant  of  attachmoit  and,  If  the  warrant 
has  been  properly  Issued,  it  cannot  be  vitiat- 
ed by  any  irregularity  of  the  officer  In  exe- 
cuting It.  The  writ  may  be  no  defaise  to 
the  officer  fbr  taking  property  not  autdect 
to  attachment  but  the  takli^  of  such  prop- 
erty affords  no  ground  for  vacating  the 
writ." 

In  the  case  of  Pech  Mfg.  Co.  t.  Ororea,  6 
S.  O.  508.  62  N.  W.  110,  the  court  said:  "As 
to  the  objection  urged  in  appellant's  brief, 
that  the  land  levied  upon  Is  anwllant's  home- 
stead, and  thereftae  exempt  from  attach- 
ment was  not  presented  In  the  motion  to 
discharge  the  attachment  and  there  is  noth- 
ing In  tile  record  to  Indicate  that  tiie  land, 
at  the  time  of  the  levy,  possessed  any  home- 
stead diaracterlstl<»,  we  are  not  called  upon 
to  consider  whether,  in  any  event,  upon  a 
motion  to  dissolve  an  attachm«it  the  bome- 
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stead  right  may  be  litigated  and  determined, 
and  such  property  released  from  the  levy. 
It  would  seem,  however,  that  the  seizure  of 
property  exempt  under  the  homestead  laws 
affords  no  ground  for  vacating  an  attach- 
ment Davidson  v.  Owens,  5  Minn.  69  (Oil. 
50.)" 

In  the  case  of  Bisdon  Iron  ft  Locomotive 
Works  V.  Citizens*  Traction  Co.  of  San  Die- 
go, 122  Cal.  96,  64  Pac.  530  (08  Am.  St.  Bep. 
25),  the  court  said:  "•  •  •  Bespond- 
ent  claims  that  an  order  for  the  release  of 
attached  proper^  on  the  ground  that  it  Is 
not  liable  to  seizure  under  the  writ  Is  not  an 
order  dissolving  the  attachment.  To  us, 
however.  It  seems  that  as  regards  the  prop- 
erty released  the  attachment  is  as  effectually 
dissolved  by  such  an  order  as  If  the  writ 
were  quashed.  The  provision  of  section  903, 
giving  the  right  of  appeal.  Is  in  terms  direct- 
ed to  an  order  dissolving  an  attachment 
The  words  'an  attachment'  In  this  connection 
are  quite  broad  enough  to  Include  seizure 
and  custody  under  the  writ  as  well  as  the 
writ  itself.  Thus  It  is  common  to  say  that 
final  Judgment  for  defendant  has  the  effect 
to  dissolve  a  prior  attachment— an  expre»- 
slon  which  has  no  regard  to  any  question 
whether  the  writ  was  properly  or.  regularly 
Issued." 

It  Is  earnestly  contended  by  plaintiff  In 
error  that  the  Judgment  on  the  motion  to 
discharge  the  attachment,  on  the  ground 
that  the  property  seized  under  the  writ  was 
exempt.  Is  res  Judicata,  and  the  case  of 
CommlsBloners  of  Wilson  County  t.  Mcin- 
tosh. 80  Kan.  239.  1  Pac.  576,  is  cited,  wherein 
the  court  said:  "We  are  aware  that  this  court 
has  already  held  the  decisions  of  certain 
motions  not  conclusive,  sudi  as  motions  to 
set  aside  sales  (White-Crow  t.  White-Wlng. 
3  Kan.  276;  Harrison  v.  Andrews,  18  Kan. 
535 ;  Halsey  v.  Van  Tliet,  27  Kan.  474),  mo- 
tions to  discharge  property  from  selxure  on 
attachment  on  the  ground  that  it  la  eixempt 
(Watson  V.  Jackson,  24  Kan.  442),  as  to 
which  motions  some  at  least  of  the  considera- 
tions above  suggested  apply.  As  to  them, 
we  may  remark  that  tbey  date  from  an 
early  period  In  the  history  ot  this  court 
and,  being  but  the  settling  a  rule  of  prac- 
tice, ought  not  lightly' to  be  disturbed.  But 
outside  of  such  motions  and  Qiose  of  a  kin- 
dred nature,  we  think  tiiat  with  the  limita- 
tions suggested,  it  is  wiser  to  follow  the  In- 
dications of  our  statutes  and  the  later  deci- 
sions, and  hold  that  a  question  once  clearly 
and  fully  decided  with  right  of  special  and 
s^rate  review  may  be  res  adjndlcata,  even 
tbotvh  such  decision  was  only  an  order  upon 
a  motion." 

We  have  set  out  at  length  excerpts  from 
the  decisions  of  the  Supmne  Courts  of  Ne- 
braska, Idaho.  Wnnesota,  and  South  Dakota, 
and  raferred  to  the  similarity  of  th4  ttatutes 
of  said  sbttes  to  ours,  for  the  purpose  of 
showing  that  It  Is  not  considered  In  such 
states  gOQd  practice  to  hnve  a  lev^  under  a 
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writ  of  attachment  ncated,  on  tbe  groond 
that  the  property  li  aonpt,  or  belongs  to 
some  person  other  tluui  the  defendant  In 
such  action.  However,  such  practice  has 
been  long  recognised  bj  the  Kansas  conrts, 
and  acquiesced  In  by  the  Snpreme  Court  of 
tiie  territory  of  OkIah<Hna  In  the  case  of 
Bmnson  v.  Merrill,  snpra,  and  fc^owed  by 
this  court  In  tbe  case  of  Sparks  v.  City  Na- 
tional Bank  of  Iiawt(m,  supra,  and  Enich 
seems  to  be  the  recognized  practice  In  the 
courts  of  California  (Blsdon  Iron  ft  Locomo- 
tive Works  V.  OltlsttuB'  Traction  Co.  of  Ban 
Diego,  supra),  which  state  has  a  Mmllar  stat- 
ute to  our  own.  It  Is  very  probable  that 
the  fact  that  moti(nis  were  caitertalned  to 
have  property  discharged  from  attachment, 
on  the  ground  that  same  was  exempt,  not  by 
virtue  of  any  express  statute,  but  by  an  ap- 
parently assumed  discretlcm,  originally  In- 
duced the  Kansas  conrts  to  hold  ttiat  the 
Judgments  on  audi  pr^lmlnary  motlcms  were 
not  res  judicata.  We  do  not  fieel,  under  tbe 
circumstences.  Qiat  we  would  be  justifiable 
in  disturbing  this  settled  rule  of  i^ctice; 
bu^  outside  of  mdi  motions  and  those  of  a 
kindred  nature  we  think  It  is  wiser  to  hold 
that  a  Question  once  dearly  and  folly  deddr 
ed.  with  jrlght  of  spedal  and  seiMrate  re- 
view, may  be  res  judicata,  even  though  such 
decision  was  only  an  order  loxm  a  motion. 

2.  Bev.  St  U.  S.  c;  S.  I  2296  (U.  8.  Comp. 
St  1901,  p.  1398),  provides:  "No  land  acquir- 
ed under  the  provisions  of  this  diapter  shall 
in  any  eveit  becnne  liable  to  the  satlnTac- 
tlon  of  any  debt  contracted  prior  to  tbe  Is- 
Buance  of  the  patent  tlwretor."  The  ques- 
tion presmted  by  this  record  Is  whether  or 
not  a  tort  committed,  independent  of  any 
contract,  for  which  an  action  would  lie  at 
common  law  tor  the  recovery  of  damagear 
but  would  abate  wiUi  the  death  of  the  ag- 
grieved party,  la  such  a  liability  as  was  con- 
templated, and  within  the  purview  of  tbe 
term  '*waj  debt  ccmtracted."  There  la  no 
.dearth  <tf  authorlttea  aa  this  question,  and 
whihtt  there  Is  aniaroit  conflict,  yet,  when 
we  closely  examine  the  records  upon  whldi 
such  decisions  were  predicated,  there  Is  in 
fact  no  actual  omflict,  except  in  one  Instance. 
These  woi^  being  used  in  an  act  of  Con- 
gress, we  will  first  examine  the  federal  de- 
cision^ and  eee  how  the  wtnda  "debt"  and 
"cmtract"  have  been  ctxistnied,  as  used  In 
our  federal  ConstltuUm  and  tbe  acts  of  the 
CfmgresB  of  ttie  United  States. 

In  the  case  of  State  of  Louisiana  t.  Mayor 
of  New  Orleans,  109  U.  S.  287,  8  Sup.  Ct  213 
(27  L.  Bd.  980),  Mr.  Justice  Field,  in  deliver^ 
ing  the  opinion  of  the  court,  said:  •Tta 
term  *oontraef  is  used  in  tbe  Constitution  In 
Its  oMInaiy  aense,  as  algnl^lng  the  agree- 
ment of  two  or  more  minds,  for  con^dera- 
tlons  proceeding  frmn  <me  to  the  other,  to 
do,  or  iMrt  to  do,  certain  acts.  Mutual  as- 
antt  to  ita  terms  la  of  Its  very  essence.  A 
judgment  for  damages,  estimated  in  money. 
Is  aometimes  called  1^  t»xt-wrltem  a  ape* 


dalty  or  contract  of  record,  becauae  It  eatab* 
llshes  a  legal  obligation  to  pay  the  amount 
recovered;  and,  by  fiction  of  law,  a  promise 
to  pay  Is  Implied  where  such  legal  obligation 
exists.  It  is  on  this  principle  that  an  actl<m 
ex  contractu  will  lie  upon  a  judgment  Chit- 
ty  on  Contracts  (Perkins'  Ed.)  87.  But  this 
fiction  cannot  convert  a  transaction  wanting 
the  assent  of  parties  Into  aae  which  neoeasa- 
rtly  implies  It  Judgments  for  torts  are  usu- 
ally the  result  of  vloI«it  Contests,  and,  as 
observed  by  the  court  l>elow,  are  imposed,  up- 
on the  losing  party  by  a  higher  authority 
against  his  will  and  protest" 

In  the  case  of  Chase  v.  Curtis  et  al..  113 
U.  8.  464.  6  Sup.  Ct  SSe  (28  L.  Ed.  1039  Mr. 
Juatlce  Mattliews,  In  delivering  tbe  o[rini<» 
of  the  court,  said:  **It  is  finally  insisted  that 
a  judgment  against  the  cwporatltm,  although 
founded  upon  a  tort,  becomes  ipso  facto  a 
debt  by  contract,  b^ng  a  contract  of  rec- 
ord, or  a  qpedalty  in  the  nature  of  a  ow- 
tract ;  but  we  have  already  seen  that  ibe  set- 
tled conrae  of  decisions  In  the  New  Torfc 
Court  <tf  Amieals  rejecto  the  judgment  against 
the  corporation  as  either  evidence  or  ground 
of  liability  against  the  trustees,  and  founds 
tbe  latter  nptm  the  obligation  of  fbe  corpora- 
tion tm  which  the  judgment  itsalf  rests.  And 
it  was  decided  by  thta  court  In  the  case  of 
Louisiana  v.  New  Orleans,  109  U.  8.  285,  3 
Sup.  Ct  2U,  27  L.  Bd.  936,  that  a  liability 
tor  a  tort  created  by  statate,  although  re- 
duced to  judgmrait  by  a  recov«y  fiw  tlie 
damages  aulferedt  did  not  thereby  become  a 
debt  contract  In  the  araise  of  the  C<HistI- 
totion  ot  tbe  United  States  forbidding  atatp 
legislation  impairing  Ito  <d>llgatlon,  tor  the 
reason  that  'the  term  "contracT  la  used  in 
tlie  Constitutifm  in  ito  ordinary  sense  as  sle- 
nlfying  an  agreouent  of  two  or  mors  minds, 
for  considerations  proceeding  ftom  one  to  the 
other,  to  do  or  not  to  do  certain  acts.  Mu- 
tual assent  to  ito  terms  is  of  ito  very  essence.* 
The  same  definition  apidles  in  the  present  In- 
stance, and  ndudes  the  liability  the  de- 
fendants, as  trustees  ot  tike  cwporatl<n,  for 
Ito  torts,  althou^  reduced  to  judgment" 

In  the  case  ot  Bolda  v.  Jensen  et  al.  (D. 
0.)  60  Fed.  746,  Hanford*  District  Judge,  in 
construing  sectlwi  090  of  tite  Bevlaed  Stot- 
utes  (U.  S.  Comp^  St  1901,  p.  709),  which 
provides  that  "no  person  Shall  lie  tanprlsooed 
for  debt  in  any  state,  on  process  issutog 
frcan  a  court  ot  the  United  States,  when  by 
the  laws  of  such  state  imprlstmment  for  debt 
haa  or  shall  be  abolished,"  said :  *niie  stat- 
ute and  the  rule  refer  only  to  ImprUKummit 
tor  debt  and  do  not  affect  the  poww  of  the 
court  to  Issue  a  warrant  at  arrest  as  access 
tor  compdlhig  toe  defendanto  to  respond  to 
a  datm  for  unliquidated  da"'WB"«h  which  Is 
not  a  debt  any  more  tlum  It  restrlcto  the 
power  of  the  court  to  Imprlam  defradanto 
for  noniiaymait  of  flnea  or  by  the  way  of 
pnidshment  for  contempt  The  word  'debt, 
when  used  to  a  atatate.  without  aone  plata 
or  aplldt  ded^ratioa  making  it  applicable 
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thereto,  does  not  Indade  taxes  nor  claims 
for  nnllqaldated  damagea  The  legal  deOnl- 
tlon  of  the  woM.  la  opposed  to  nuliquldated 
damages,  or  a  liability  In  the  sense  of  an  In- 
choate or  contingent  debt,  or  an  obligation 
not  enforceable  by  -ordinary  process.  Rap.  & 
U  Law  Diet;  Cool^,  Tax'n,  p.  IS;  Lane 
Co.  T.  Oregon,  7  WaU.  71-81,  19  L.  Ed.  101." 

Wtaea  the  rl^it  to  be  free  from  arrest  and 
Incucnrntlon  on  account  of  d^  la  InrolTed, 
tbtea  would  be  more  reasoB,  from  a  humane 
eoDcept,  to  Inalst.  npoo  a  liberal  oonatnictioB 
than  when  fgwnpttm  of  property  la 
Section  2,  art  10,  of  tbe  OonstitDtion- of  Ala- 
bama, proTldeft:  "Srery  homestead  •  •  • 
shall  be  exempted  from  sale  on  execution  or 
any  other  process  from  a  court,  for  any  debt 
ccmtracted  since  the  18th  day  of  July,  1868, 
or  after  the  ratification  of  this  Constitution." 
In  file  case  Meredith  t.  Holmes.  68  Ala.  191, 
the  late  Chief  Justice  Stone,  In  delivering 
the  opinion  of  the  court,  construing  the  above 
provision,  said:  "In  a  large  majority  of  the 
cases — In  fact,  In  all  whose  statutes  employ 
language  similar  to  ours,  except,  perhaps,  the 
court  of  Illlnol^tbe  ruling  has  been  that 
the  exemption  does  not  extend  to  Judgments 
and  executions  In  actions  of  tort.  •  «  • 
The  decision  in  Oonroy  v.  Sullivan,  44  111. 
4&1,  Is  based  on  the  peculiarity  of  their  \eglB- 
latlon.  In  North  Carolina,  and  in  Wisconsin, 
the  language  of  their  exemptions  is  different 
from  ours.  •  •  •  A  tort  Is  not  a  'debt 
contracted,*  and  our  exemption  of  the  home- 
stead does  not  protect  It  against  recoveries 
for  torts."  The  rule  in  this  case  Is  followed 
in  Williams  t.  Bowden,  69  Ala.  433;  Vin- 
c^t  T.  State,  74  Ala.  281;  Scbuessler  v.  Dud- 
1^,  80  Ala.  648,  2  South.  626,  60  Am.  Rep. 
124;  McLaren  t.  Anderson,  81  Ala.  107,  8 
South.  188;  Penton  v.  Diamond,  92  Ala.  611, 
9  South.  176;  Stuckey  v.  McKIbbon,  92  Ala. 
622,  8  South.  879;  Dangalx  v.  Lunsford,  112 
Ala.  4(B,  20  South.  6S9;  Northern  v.  Han- 
nen,  121  Ala.  687,  25  South.  817,  77  Am.  St 
Rep.  74. 

Sections  1  and  2,  art.  9,  of  the  Constitution 
of  Arkansas  of  1875  {sections  2107,  2108,  Ind. 
T.  Ann.  St  1899;  {{  2992,  2993,  Mansf.  Dig. 
Ark.),  provide  that  certain  personal  prt^ 
erty  of  any  resident  of  the  state,  who  is  not 
married  or  the  head  of  a  family,  in  specific 
articles  to  be  selected  by  such  resident,  not 
exceeding  In  value  (200,  and,  when  be  la 
married  or  the  head  of  a  family,  not  exceed- 
ing In  vaine  $500,  shall  be  exempt  from  seiz- 
ure on  attatiiment  or  sale  on  execution  or 
other  process  from  any  court,  on  debt  by 
contract  In  the  case  of  Cason  v.  Bone  et  al., 
43  Ark.  17,  in  construing  said  sections  of  the 
Oonstitntlon.  it  to  held  that  a  debtor's  person- 
al property  Is  not  exempt  from  execution  for 
a  tort.  The  courts  of  that  state,  in  their 
holdings,  have  uniformly  conformed  to  that 
rule.  Smith  r.  Ragsdale,  86  Ark.  297;  Mas- 
sle  et  aL  v.  Bnyart  et  al.,  38  Ark.  688.  In 
the  case  of  Gaines  t.  Toles,  1  Ind.  T.  643, 
87  S.  W.  M6,  the  United  Statat  Court  of  Ap- 


peals of  the  Indian  Torltory  followed  the 
rule  announced  by  the  Supreme  Ooort  of 
Arkansas. 

In  Georgia,  the  term  "debt  contracted" 
(Cobb's  Dig.  Ga.  pp.  385.  389,  800)  is  constru- 
ed In  the  case  of  Davis  v.  Henson,  Sber- 
Ur,  29  Ga.  846.  Mr.  Justice  Lumpkin,  in  de- 
liTerlng  the  opinion  of  the  court,  said:  "The 
single  question  In  this  case  is  whether  the 
homestead  exemption  statute  In  this  state 
protects  propwty  from  judgments  founded 
on  tartB.  An  Inspection  of  the  several  acts 
■haws  dearty  that  they  do  not  but  that  they 
apply  expnaaly  and  exclnslveiy  to  Judgments 
founded  on  contracts.  Cobb,  pp.  886,  389, 
890.  Whether  this  discrimination  should  be 
made,  it  Is  for  the  Legislature,  and  not  for 
the  courts,  to  decide." 

Section  2506,  c.  126,  p.  168,  Laws  13th 
Gen.  Assem.  Iowa,  provides  that  "neither 
husband  nor  wife  is  liable  for  the  debts  or 
liabilities  of  the  other  Incurred  before  mar- 
riage. •  •  •  "  In  the  case  of  McElfresb  v. 
Klrkendall  et  aL,  86  Iowa,  226,  wherein  the 
word  "debt"  is  construed,  the  court  said: 
"The  words  'debt*  and  'IlabUlty'  are  not 
synonymous,  and  they  are  not  commonly  so 
understood.  As  applied  to  the  pecuniary  re- 
lation of  parties,  liability  Is  a  term  of  broad- 
er  significance  than  debt  The  legal  accep- 
tation of  debt  Is  a  sum  of  money  due  by  cer- 
tain and  express  agreement  Black.  Com. 
book  3,  154.  Liability  Is  responsibility;  the 
state  of  one  who  is  bound  in  law  and  justice 
to  do  something  which  may  be  enforced  by 
action.  This  liability  may  arise  from  con- 
tracts either  express  or  Implied,  or  in  con- 
sequence of  torts  committed.  Bouvler's  Law 
Diet.  If  A.  owes  B.  $1,000.  he  Is  indebted 
and  liable  to  B.  for  that  sum.  But  If  A. 
has  spoken  slanderous  words  of  B.,  whereby 
a  right  of  action  has  accrued,  he  has  be- 
come liable,  and  It  is  only  after  Judgment 
has  been  obtained  that  this  liability  assumes 
the  character  of  a  debt" 

In  the  case  of  Stauffer  t.  Remlck,  87  Ean. 
465,  15  Fac.  684,  the  court  said:  "The  first 
question  which  arises  In  this  case  Is  whether 
Stauffer  was  indebted  to  Remlck  at  the  time 
the  indorsement  was  made  on  the  execution 
Issued  In  the  action  of  Kline  t.  Remicic  It 
is  not  alleged  In  plalntlCTs  petition  that  he 
was  so  Indebted.  It  states  a  Jury  had  found 
a  verdict  In  Bemick's  favor  against  blm,  but 
It  Is  silent  as  to  the  cause  of  action  npoB 
which  It  was  found.  If  it  was  upon  jbl  con- 
tract for  liquidated  damages,  It  wonld  be  a 
debt,  not  because  of  the  verdict  of  the  Jury, 
but  because  of  the  liability  on  the  contract 
If  the  verdict  was  found  In  an  action  in  tort, 
the  verdict  would  not  be  a  debt  A  verdict 
on  a  cause  of  action  resting  In  tort  does  not 
convert  the  tort  Into  a  debt  It  must  be 
merged  Into  a  Jn^iment  before  It  becomes  a 
debt." 

In  the  case  of  Thayer  v.  Southwick  et  al.^ 
8  Gray  (Mass.)  229,  Mr.  Chief  Justice  Shaw, 
in  delivering  the  t^lnim  of  the  court  said: 
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"The  verdict  did  not  convert  it  Into  a  debt 
No  action  of  debt  would  lie  on  It  It  conld 
not  constitute  a  debt  till  Judgment  should  be 
rendered  on  It   •   •   • " 

In  the  case  of  Clark  t.  NcTada  Land  ft 
MlDlDg  Co.,  LIm.,  6  Ner.  203,  the  court  said: 
**A  claim  for  damages  Is  not  a  debt  •  *  •  ** 

In  the  case  of  Lathrop  v.  Singer,  30  Barb. 
(N.  T.)  308,  the  court  said:  "The  first  sec- 
tion exempts  the  homestead  from  sale  under 
execution  for  debts  thereafter  contracted  to 
the  value  of  f 1,000.  The  second  section,  aft- 
er providing  what  shall  be  done  to  entitle 
any  property  to  such  exemption,  declares 
that  no  property  shall  be  exempt  for  sale  un- 
der the  act  for  a  debt  contracted  for  the  pur- 
chase thereof,  or  prior  to  the  recording  of  the 
deed  or  notice  mentioned  In  the  previous 
part  of  the  same  section.  There  is  no  lan- 
guage to  be  found  in  the  act  Indicating  an 
intention  to  exempt  from  sale  any  property 
on  Judgments,  except  for  debts  contracted. 
If  the  intention  had  been  to  extend  the  ex- 
emption to  sales  under  all  Judgments  recov- 
ered. It  would  have  been  quite  easy  to  have 
so  expressed  It  and  It  Is  most  Ubely  If  that 
had  been  the  intention  that  It  would  have 
been  so  expressed  in  the  act.  The  omission 
to  do  so,  and  the  limitation  in  words  to  debts 
contracted,  aCTord  pr^ant  evidence  that  the 
Legislature  did  not  Intend  to  extend  its 
operation  beyond  the  cases  expressed.  Schou- 
toD  V.  Kilmer.  8  How.  Prac.  527." 

In  the  case  of  Kenyon  v.  Gould  et  al.,  61 
Ta.  202,  the  provision  for  the  exemption 
of  certain  specific  articles  from  execution 
issued  for  debt  or  rent  was  construed,  and  It 
was  held  that  there  was  no  exemption  under 
an  execution  on  a  Judgment  in  an  action  ex 
delicto. 

In  tbe  case  of  Parker  v.  Savage  et  al.,  6 
Lea  (Tenn.)  406,  which  related  to  a  contro- 
versy over  a  homestead,  it  was  held  that  a 
tort  was  not  a  debt 

In  the  case  of  Dunlop  v.  Keith,  1  Leigh 
(Va.)  430,  19  Am.  Dec.  756,  the  court  said: 
"The  bill  of  Dunlop  &  Co.  states  the  case  of 
a  misfeasance  of  Keltb  in  office;  a  mere 
tort  the  action  for  which  dies  with  the  per- 
son. It  is  similar,  In  this  respect,  to  the 
case  of  an  escape  of  a  person  in  execution, 
by  negligence  of  a  sheriff  or  Jailer,  which 
makes  him  personally  responsible  for  the 
amount  of  the  debt;  but  he  was  answerable 
at  the  common  law,  not  as  a  debtor,  but  as 
a  tort-feasor,  and  the  action  died  with  the 
person,  upon  the  maxim  'actio  personalis 
morltur  cum  persona.*  11  Vln.  Abr.  244,  6; 
Executors.  H,  a,  pi.  1.  Is  the  case  as  stat- 
ed in  the  bill  within  either  that  branch  of  the 
statute  which  gives  relief  against  an  absent 
debtor,  or  that  which  gives  against  other 
absent  defendants  relief  similar  to  that 
which  is  given  against  absent  debtors?  The 
court  thinks  it  comes  within  neither.  Not 
within  the  first  for,  although  the  term  'debt- 
or' should,  In  tbe  construction  of  this  stat- 
ute bd  taken  In  its  largest  senses  as  embra- 


cing every  [>erson  against  whom  another  has 
a  claim  for  breach  of  contract  even  where 
tbe  compmsatlou  Bounds  In  damagea.  yet 
Keith  cannot  be  embraced  by  It  since  his 
case  is  that  of  a  mere  tort-feasor." 

In  the  case  of  Burton  et  al.  v.  Mill  et  aU 
78  Va.  483,  the  court  said:  "In  no  sense  is 
the  claim  of  the  appellee,  Delia  P.  Mill,  a 
'debt  contracted'  within  the  meaning  of  the 
Constitntirai  and  homestead  law.  Nor  can  it 
be  said  with  any  show  of  reason  that  the 
framers  of  the  Constitution,  by  the  home- 
stead exemption.  Intended  to  give  shelter  and 
protection  to  evildoers." 

We  now  refer  to  authorities  relied  on  by 
plaintiff^  In  error.  The  case  of  Flannagan 
V.  Forsythe,  6  Okl.  225,  60  Pac.  152,  was  an 
action  ex  contractu,  aud  not  ex  delicto,  being 
foe  damages  growing  out  of  a  breadi  of  con- 
tract warranting  title  to  certain  personal 
property ;  the  Judgment  In  that  case  not  be- 
ing based  upon  a  tort,  Independent  of  any 
contract 

In  the  case  of  Conroy  v.  Mary  A.  Sullivan 
et  al.,  44  HI.  452,  the  court  said:  "It  is  true 
this  case  does  not  fall  within  the  actual  terms 
of  the  homestead  act  of  1861.  That  exempted 
tbe  homestead  from  levy  and  forced  sale, 
under  any  process  or  order  from  any  court  of 
law  or  equity  in  this  state,  for  debts  con- 
tracted from  and  after  tbe  4th  day  of  July, 
1851.*  The  Judgment  In  this  case  was  not 
strictly  a  'debt  contracted.'  But  the  law 
of  1837  declared  it  to  be  the  object  of  tbe 
Legislature  to  prevent  the  alienation  of  the 
homestead  In  any  case,  except  by  tbe  consent 
of  the  wife.  In  the  ligiit  of  both  these  laws, 
this  court  has  constantly  held  that  it  was  the 
evident  Intent  of  the  Legislature  to  protect 
tbe  homestead  as  a  shelter  for  the  wife  and 
children,  independently  of  any  acts  of  the 
husband.  He  cannot  deprive  them  of  their 
right  to  It  without  the  consent  of  the  wife, 
either  by  his  contracts  or  bis  torts.** 

In  the  case  of  Warner  v.  Cammack,  37 
Iowa,  644,  the  court  said:  "Our  homestead 
exemption  statute  provides  (Rev.  1860):  'Sec. 
2281.  It  may  also  be  sold  on  execution  for 
debts  contracted  prior  to  the  passage  of  this 
law  or  prior  to  the  purchase  of  eucib  home- 
stead. •  •  •  •  And  hereon  the  question  is 
resolved  to  tbe  single  point  whether  the  canse 
of  action  whereon  tbe  Judgment  was  rendered 
was  a  'debt,*  within  tbe  meaning  of  that  word 
as  used  in  tbe  homestead  exemption  statute. 
We  hold  that  it  was  a  debt,  and  this,  because 
the  plaintiff  in  that  action  might  have  waived 
the  tort  and  brought  his  action  for  money 
paid  to  the  use  of  the  defendant  therein. 
Wherever  a  party  has  derived  a  pecuniary 
advantage  from  a  wrong  done  by  him,  and  It 
Is  competent  for  the  person  suing  thereon  to 
waive  the.  tort  and  maintain  his  action  upon 
the  promise  implied  by  the  law,  there  the  ot>- 
llgation  to  pay  is  a  debt  and  this,  regardless 
of  the  form  of  action  in  which  that  obliga- 
tion is  sought  to  be  enforced.  The  measure  ot 
thiB  recovery  before  the  Justice  was  not  in  ex^ 
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cess  of  what  it  moat  have  been*  In  an  actl<Hi 
upon  tiie  Implied  prondae.  The  cmrame  of 
the  propoaltlon  Jtiat  atated  muat  also  be  true, 
that  wherever  a  wrong  la  done  resulting  In  i^* 
pecnnlary  advantage  to  the  wrongdoer,  and 
irtiere  the  action  must  be  in  tort,  and  sound 
only  in  damages,  there  the  obUgatl<m  to  pay 
Is  not  a  debt  until  ascertained  by  judgment 
Johnsni  ft  Sterou  v.  Butler,  2  Iowa,  SS5  (I. 
e.  545) ;  Rart^  T.  Webster  et  al.,  8  Iowa,  602 
(i.  e^  612),  60  Am.  Dec.  96;  Lord  t.  Oaddla, 
6  Iowa,  58." 

In  the  case  of  Merti  Berry,  101  Mich. 
S7,  59  N.  W.  445,  24  L.  B.  A.  788,  46  Am.  St 
Rep.  879,  wlilch  cmstroed  section  2,  art  1^ 
ct  the  Ot>nstitntlon  of  I860;  containing  the 
words  "debt  ctmtracted,"  the  court  said: 
"We  do  not  think  that  It  -was  the  Intention 
of  the  framm  of  Ihe  Ccmstltution  to  prohibit 
a  Tolnntary  alienation  by  the  husband,  and 
at  the  same  time  permit  an  Inroluntary  alien- 
ation. It  was  not  intoided  that  a  mortgage 
executed  by  the  husband  upon  the  homestead 
withont  the  cooBait  ot  the  wife  shoidd  be 
Told,  bnt  that  in  case  the  husband  represent* 
ed  that  he  was  not  married,  and  that  the 
premises  mortgaged  were  not  a  homestead,  a 
Judgment  founded  nimn  ttie  fraud,  and  not 
uiwn  the  contract  could  be  enforced  against 
the  homeetead  property.  In  view  of  the 
langoage  employed,  the  light  thrown  upon  the 
use  ot  the  phrase  by  the  record  of  the  pro- 
ceedlnga  of  the  cmvmtion,  the  fftct  that  the 
language  of  title  existing  statute  inxm  the 
same  subject  was  not  adopted,  and  the  ect 
which  haa  already  been  glrea  to  this  provl- 
Blon  as  respects  all^tlon  by  the  husband, 
the  provitf  on  must  be  construed  as  exemp^ 
iDg  the  homestead  from  execution  and  sale 
upon  all  Judgments,  whether  founded  In  tort 
or  in  contract" 

In  the  case  of  Dellii^Eer  t.  Tweed,  66  N.  O. 
206.  section  2,  art  10,  of  the  Gonatitntion  of 
1876,  was  construed,  whldi  prorldes  that: 
"Every  homestead  •  •  •  shall  be  exempt 
ttom  sale  under  execution,  or  other  final  pro- 
cess obtained  on  any  debt  But  no  property 
shall  be  ex«npt  from  aale  for  taxes,  or  tot 
payment  of  any  obligation  contracted  for  the 
purchase  of  said  premises."  Sectlott  8  ct  the 
same  article  provides  that  "the  homestead, 
after  the  death  of  the  owuot,  thall  be  exempt 
from  the  payment  of  any  dtiM  during  the 
minority  of  his  children  or  any  one  of  them," 
and  aectlon  6  further  provides  that  "If  the 
owner  of  tbo  homestead  die  leaving  a  widow, 
but  no  children,  the  same  shall  be  exempt 
from  the  debts  of  her  husband,  and  tiie  rents 
and  profits  thereof  shall  inure  to  her  benefit 
during  ha  widowhood,  unless  she  be  the  own- 
er of  a  homestead  in  her  own  r^t"  In  that 
case  the  court  said:  "An  execution.  In  all 
cases,  issues  or  is  obtained  upon  a  Judgment 
So  that  Instead  of  reading  the  Gonatltatlon 
aa  it  Is,  'shall  be  exempted  from  sale  under 
executicm,  or  other  final  process,  obtained  on 
any  debt'  we  must  read  it  aa  It  necessarily 
meaoBi  to  make  sense,  'shall  be  exempted 


^rom  sale  nndw  execution  obtained  on  any 
Judgment,*  or  Oub  we  mint  hold  a  Judgment 
to  mean  a  debt  as  <dearly  it  does.  And  then 
the  manifest  intention  wHl  be  carried  out 
that  the  homestead  shall  not  be  sold  under 
execution  at  all,  except  in  the  cases  named 
in  the  Gonstitutlm.  But  then,  it  Is  aaked,  if 
the  Consdtutlw  means  'Judgmenf  instead  of 
'debt,*  why  did  It  not  say  so?  It  may  Just 
as  well  be  asked,  if  it  meant  contract  why 
did  It  not  say  soT  It  does  say  plainly  enough, 
and  expressly,  that  it  shall  not  be  sold  under 
execution,  and  that  was  the  main  idea  to 
which  the  coDventlon  was  advertent ;  and  it 
was  inadvertent  in  deacriblng  upon  what  the 
execution  was  to  issue,  as*  well  it  might  be, 
becauae  an  execution  cannot  lasue  except  up- 
on a  Judgment"  This  c^lnlon  was  supported 
by  Justices  Beade,  IMck,  and  Boyden ;  CSiief 
Justice  Pearstm  and  Justice  Rodman  dlasent- 
In^  holding  that  the  homestead  was  not  ex- 
empt on  an  execution  issued  on  a  Ju^moit 
founded  on  a  tort 

In  the  case  of  State  r.  0*Neil  et  al.,  7 
Or.  142,  the  Supreme  Court  of  that  stet^  in 
CMistruing  section  228%  Rev.  St,  supra,  said: 
'mie  words  'debt  contracted'  do  not  uecesaar- 
ily  mean  debts  or  obligations  incurred  by  an 
agreement  of  parties.  The  word  'contracf 
has  a  more  extensive  significance  than  to 
make  an  agreement  Debte  contracted  In  the 
ordinary  acceptation  of  the  term  will  include 
liabilities  incurred.  If,  for  a  trespass  com- 
mitted by  a  h(Hnestead  daimant,  a  Judgment 
for  damages  should  be  recovered  against  blm 
befwe  the  issuing  of  a  patent  for  the  land, 
we  hold  that  the  homestead  could  not  lawful- 
ly be  sold  <m  an  execution  Issued  upon  the 
Judgmnit  after  the  date  of  the  pat«it  The 
object  C!ongress  had  in  view,  by  the  enact- 
ment ai  that  law,  was  to  secure  permanent 
homes  to  settlers  on  the  public  domain,  and 
in  no  event  to  allow  them  to  be  sold  upon  ex- 
ecution to  discharge  any  liability  Incurred 
by  the  homestead  claimante  before  the  patent 
should  i8su&" 

In  the  case  of  Seymour  v.  Sanders,  3  Dill. 
441,  Fed.  Cas.  No.  12,690.  DlUon,  Circuit 
Judge,  in  delivering  the  opinion  <tf  the  court, 
construing  the  federal  homestead  act  said: 
"A  leading  object  of  the  enactment  was  to 
benefit  the  poor  man  who  was  unable  to  buy 
the  lands  at  government  price  and  receive  his 
title  at  once  and  withont  conditions,  and  It 
undoubtedly  occurred  to  Congress  OuA  many 
persons  who  had  been  unfortonate  and  were 
Insolvent  would  avail  themselves  of  the  act, 
and  coucelTing  that  the  creditor  in  such  cases 
had  no  equity  to  subject  to  the  payment  of 
his  debto  lands  which  had  been  given  to  the 
debtor  by  the  bounty  of  the  govemmwt,  and 
to  protect  the  debtor  and  to  encourage  per- 
sons to  settle  upon  the  public  domain  under 
the  act,  the  fourth  section  was  adopted." 
The  reason  assigned  by  Judge  Dillon  appears 
to  be  well  stated ;  but  that  It  was  the  object 
of  Congress,  as  steted  In  the  case  by  the  Or- 
egon court,  supra,  to  secure  permanoit  homes 
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to  settlers  on  the  public  domain,  and  In  no 
event  to  allow  tbem  to  be  aoiA  under  ezeciir 
tlon  to  dlsdiarge  any  liability  Incurred  hf 
the  homestead  claimant  before  the  jKit«it 
eboold  issue,  r^rdless  <tf  whether  the  liabil- 
ity was  one  that  grew  out  of  a  contract  or  a 
tart,  or  evU  ad;  Indepmdent  of  any  contract, 
committed  1^  the  homesteader,  we  ere  unable 
to  conclude.  The  Oregon  case  appears  to  be 
neither  supported  by  good  reason  nor  by  au- 
thority. 

Under  the  prorlstons  <^  the  homestead  act, 
every  person  who  Is  tiie  head  of  a  family, 
or  has  arrived  at  the  age  of  21  years,  and 
who  Is  a  citlxen  of  the  United  States,  or 
has  filed  his  declaration  of  intention  to  be- 
come such  as  required  by  the  naturalisation 
laws,  shall  be  entitled  to  enter  land  ttiere* 
under.  Act  March  S,  1881,  c.  S61,  26  Stat 
1088,  Sev.  St  I  2288  (U.  8.  Oomp.  St  IdOl, 
p.  1388).  The  contemporaneous  «aactmentB, 
acta,  facts,  or  circumstances  tiiat  Induced 
the  courts  In  Illinois*  Michigan,  and  North 
Carolina  to  adopt  a  construction  that  was 
not  Justified  by  the  technical  or  usual  mean- 
ing of  the  word  "debt"  does  not  exist  here. 
A  tingle  person,  who  Is  unmarried,  and  who 
Is  not  the  head  of  a  family.  Is  entitled  to 
take  a  homestead  under  such  act  In  these 
states  such  a  construction  was  followed  with 
a  vlerw  of  protecting  the  vrlfe  and  children 
-^tiie  family.  No  such  reason  or  circumstan- 
ces exist  as  to  the  feder^  homestead  act  for 
a  court  to  «tend  the  meaning  of  these  words 
b^ond  that  actually  existing  In  law.  Whilst 
Ic  was  the  evident  intention  of  Oongress,  in 
donating  a  homestead  to  the  homeless  set- 
tler, that  the  title  to  such  donated  land 
should  be  acquired  by  him  free  from  all 
debts  contracted  by  lilm  prior  to  the  Issu- 
ance of  the  patent  yet  It  la  not  to  be  pre- 
sumed that  Congress,  in  providing  for  such 
donation,  Intended  that  It  diould  not  be  Ua- 
ble  for  the  consequences  of  his  evil  and 
lawless  acts.  The  federal  government  iK>t 
having  any  right  to  exenAm  any  police  pow- 
er for  the  local  public  welfare  in  any  state, 
certainly  would  not  encourage  evildoers,  re- 
gardless as  to  whether  or  not  the  same  was 
Intended  soldy  as  a  homestead  for  the  fam- 
lly,  to  the  extent  of  donating  a  tract  of 
land,  with  the  limitation  that  such  tract 
should  not  be  liable  for  such  acts  of  such 
party.  It  never  affords  shelter  for  such  con- 
sequences. Where  the  state  courts  have,  by 
a  liberal  coDBtructlon,  In  the  light  of  ac- 
companying atetutes  and  of  the  contempo- 
raneous acts  and  surroundings  In  the  fram- 
ing of  exemption  provisions  or  statutes,  ex- 
tended the  term  "debt"  or  "debt  contracted," 
BO  as  to  Include  a  liability  growing  out  of 
a  tortuous  act  they  have  never  reached  such 
conclusions  with  a  view  of  protecting  the 
head  of  the  family  In  bis  evil  and  wrong- 
doing, but  that  the  wife  and  children  should 
be  relieved  from  the  consequences  of  such 
acts. 

The  homestead  exonption  laws  of  the  ter^ 


rltory  or  of  the  steto  of  Oklahoma  have  no 
application  here,  the  party  being  a  single  per- 
son :  but  if  he  were  tiie  head  of  a  family, 
such  exemption  provlalons  would  protect 
this  iKHuestead  tarn  subjection  to  this  Judg- 
ment Section  2,  art  12  (Bunn's  Ed.  {  30Si. 
of  the  Constitntlon  of  Oklahoma,  provides 
that:  **Tbe  homestead  of  the  family  dull 
be,  and  la  hereby  protected  from  fwced  sale, 
for  the  payment  of  debts,,  exc^  for  tiie 
purchase  mon^  thwefor  or  a  part  of  such 
purchase  money,  the  taxes  due  thereon,  or 
for  vrork  and  material  used  In  oonstmcting 
Improvementa  thereon.  •  •  •  **  Said  pro- 
vlrion  is  substantially  the  same  as  that  In 
force  in  the  territory  of  Oklahoma.  Seas. 
Laws  190S,  p.  255,  c.  IS,  art  1,  i  1.  It  is 
exclusively  within  the  reserved  police  power 
of  the  several  states  to  enact  enmptlon 
laws  for  the  benefit  of  the  dtisens  of  the 
states  for  the  public  welftre;  but  Oongzeas, 
having  exdusive  Jurisdiction  over  the  pub- 
lic lands^  had  the  powor  to  prescribe  &  lim- 
itation upon  (he  grant  which  would  a^y 
and  be  in  fbrce  in  the  several  states^  and 
with  the  existing  reserved  power  to  the 
states,  for  the  welfare  of  their  cithMnshlp,  in 
the  face  of  the  rule  that  Umitatlons  are  to 
be  strictly  construed  as  against  the  grantor, 
tho-e  is  nothing  to  indicate  that  Otmgress 
used  the  words  "debts  contracted"  other  than 
in  their  technical  or  nsnti  m^ntng,  om- 
strued  by  the  federal  oonrts,  and  soetalaed 
by  the  weight  of  authority.  It  is  not  neccs 
sary  in  this  ease  to  detennlne  whether  or 
not  the  homestesd  of  a  sln^e  persm  In  tids 
state  can  be  subjected  to  the  paymmt  of  a 
Judgment  rendered  upon  a  tort  lndq>«ident 
of  any  contract  prior  to  the  date  of  ttte  !>■ 
suance  of  receiver's  final  certificate  or  pat- 
ent Here  the  Judgmoit  on  such  a  tort  was 
not  rendered  until  after  the  Issuance  of  suA 
certificate,  and  did  not  become  a  d^t  un- 
til after  such  dat& 

3.  In  the  case  of  Flannagan  t.  Potsythe, 
6  Okl.  225,  BO  Pac.  152;  it  Is  held  that  the 
exemption  from  liability  for  debts,  as  provid- 
ed by  section  228^  Rev.  St  XJ.  8.,  no  longer 
applies  to  such  homestead  after  final  proof 
has  bem  made  and  receiver's  final  certificate 
has  been  issued  therefor.  This  rule  appears 
to  be  supported,  not  only  by  reason,  but  by 
the  weight  of  suthority. 

4.  The  court  upon  motion  for  Judgment 
on  the  pleadings  and  tiie  admissions  of  fact 
made  In  open  court,  found  for  the  plaintiff 
and  against  the  defendant  and  entered  Judg- 
ment accordingly.  No  motion  for  a  new 
trial,  asBlgntog  errors  complained  of,  was 
filed  In  the  lower  court  It  Is  contended  that 
where  no  motion  for  a  new  trial  was  made, 
assignments  of  errors,  involving  questions 
as  to  the  findings  of  fact  and  matters  of 
law  occurring  on  the  trial,  cannot  be  revlew;- 
ed  in  tbe  absence  thereof.  This  contention 
is  sustained  by  a  long  line  of  Oklahoma  and 
Kansas  decisions;  but  In  the  case  of  Sheets 
V.  Henderson  (Kan.)  8B  Pac  677,  it  Is  held 
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that,  wbere  a  case  la  submitted  to  the  court 
on  an  agreed  statement  of  facts  alone,  thrae 
can  be  no  new  trial,  the  decision  involTlng 
only  a  question  of  law.  See,  also,  Darling  v. 
A..  T.  &  8.  F.  By.  Co.,  76  Kan.  803,  03  Pac. 
012,  04  Pac.  202;  Wagner  v.  Railway  Co., 
78  Kan.  283,  86  Pac.  290.  Bat  in  view  of  the 
conclusions  hereinafter  reached,  It  is  not 
necessary  to  determine  whether  or  not  sncb 
action  of  the  court  can  be  reviewed  here,  in 
the  absence  of  a  motion  for  a  new  trial,  time- 
ly assigning  such  alleged  error. 

6.  Wborever  a  person  In  a  state  of  insol- 
vency conveys  property  to  another  In  trust 
for  himself,  or  for  a  partial  consideration 
then  and  there  received  from  the  grantee, 
the  additional  consideration  to  be  paid  by 
the  grantee  or  bargainee  in  the  way  of  his 
support  and  maintenance  during  the  term  of 
his  natural  life,  such  conveyance  is  fraudu- 
lent and  void  as  to  the  existing  creditors  of 
said  grantor,  without  regard  to  any  question 
of  fraudulent  Intent  Woodall  t.  Kelly,  86 
Ala.  368,  6  South.  164,  7  Am.  St  R^.  62; 
Benedict  t.  Renfro,  76  Ala.  121,  61  Am.  Rep. 
420;  Reynolds  v.  Crook,  81  Ala.  634;  Miller 
r.  Stetson,  32  Ala.  161;  Sldensparker  v.  Sld- 
enspai^er,  52  He.  481,  83  Am.  Dec  632; 
Johnson  t.  Harry.  2  Pen.  &  W.  (Pa.)  82,  21 
Am.  Dec.  429. 

&  Is  tlie  plaintiff  In  an  action  for  a  tori; 
Ind^ndent  of  any  contract  a  creditor;  It 
being  necessary  for  the  defendant  In  error 
to  have  be»  a  creditor  at  the  time  the  al- 
leged fraudulent  deed  was  aecutod,  ao  as 
to  maintain  an  action  to  set  It  aside?  In 
the  case  of  Famswortta  t.  Bell  aL,  B  Sneed 
(Tenn.)  681,  It  la  held  t!iat  a  sale  and  con- 
veyance  of  land,  poidli^  an  action  of  slan- 
der  against  the  bargahuu:,  to  avoid  the  pay- 
ment of  any  recoTBi7  which  mli^t  be  had 
in  >ald  action,  the  bargainee  baring  fnll 
knowledge  of  the  purpose  of  the  sale.  Is 
finndalent,  and  will  be  aet  adde  in  a  court 
of  equity,  on  a  recovery  tn  ttie  action  of 
slander,  at  the  suit  of  tbe  plalntlfl  In  said 
action,  and  the  land  snl^ected  to  the  pay- 
ment of  said  Judgment  The  jpreat  weight  of 
authority  is  to  tbe  effect  that  a  party  hav- 
ing a  claim  against  a  defendant  growing  out 
of  a  tort  Ind^ndent  of  any  contract  ren- 
ders the  party  having  such  claim  a  cred- 
itor. Waldradt  v.  Brown,  1  Gllman  (III.)  897, 
41  Am.  Dec.  100;  Bongard  v.  Block.  81  111. 
186,  26  Am.  Rep.  276;  Cwder  v.  Williams, 
40  Iowa,  682;  Miller  v.  Dayton,  47  Iowa, 
812;  Rogers  v.  Evans,  8  Ind.  674,  56  Am. 
Dec  687;  Schalble  v.  Ardner,  98  Mich.  70. 
56  N.  W.  1106;  Hoffman  v.  Junk,  51  Wis. 
618,  8  N.  W.  403 ;  Schuster  et  al.  v.  Stout  et 
al.,  80  Kan.  520,  2  Pac  64Si  Am.  ft  Eng. 
Ehicy.  Law,  vol.  8,  p.  760. 

There  appearing  no  reversible  error  in  the 
record,  the  Judgment  of  the  lower  court  is 
affirmed.  All  the  Justices  concur. 


mx  parte  UNOBB. 
(Supreme  Court  of  Oklahoma.   Dec  2,  1908.) 

1.  MuNiciPAi.  CoapoaAnoNS  (S  956*)— Taxa- 
tion—G  bant  or  TAXina  Poweb. 

A  graat  bj  Oie  Legislature  of  taxing  pow- 
er to  a  msnicipal  eonwratlon  b  to  be  stnctly 
construed,  and  any  fairly  reasonaUe  donbt  cm- 
cemlng  the  existence  of  sadi  power  la  resolved 
by  the  courts  against  the  corporation  and  tbe 
power  is  denied.  All  acts  beyond  the  scope  of 
the  power  granted  are  nM. 

[Bd.  Note^For  odier  easesL  ne  Unnldpal 
Corporations,  Dec.  Dig;  1  906.'] 

2.  LiCBNSKs  ({  6*)— Pown  or  Muhioipautt 
—Delegation  or  Powib— "Contbactobs." 

The  power  granted  by  the  Legislature  to 
a  city  of  the  first  class  to  levy  by  ordinance 
an  oocapation  tax  on  "contractors,"  held,  that 
the  term  Is  not  sufficiently  generic  to  cover 
"persons  doing  contract  work/'  and  that  that 
part  of  an  ordinance  seeking  to  levy  such  tax 
on  "persmis  dt^ng  oonttact  wozfc**  is  iU^;al 
and  void.  * 

[Ed.  Note.— For  other  cases,  see  licenses, 
Dec  Dig.  i  6.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1534^1537 ;  voL  8,  p.  7616.] 

3.  Habkas  Gobfus  (i  82*)  —  Gbouhos  roB 

DUOHABGI. 

Habeas  corpus  will  lie  to  dischsTge  a  peti- 
tioner restrained  of  his  liberty  by  virtue  of  a 
conviction  bastd  upon  a  void  ordinance. 

[Ed.  Note.— For  other  cases,  see  Habeas  Coiv 
pus,  Cent  Dig.  {  29;  Dec.  Dig.  |  82.*] ' 

(Syllabus  by  the  Court.) 

Applicatl(m  of  U.  W.  Unger  for  a  writ  of 
habeas  corpus.  Writ  granted,  and  petitioner 
discharged. 

F.  O.  Hunt,  for  petitioner.  Y.  S.  Decker, 

for  respondent 

TURNER,  J.  On  May  28,  1908,  petitioner 
filed  In  this  court  an  original  application  for 
a  writ  of  hatwas  corpus,  alleging  himself  to 
be  lll^ally  restrained  of  his  liberty  by  C.  D. 
Spencer,  city  marshal  of  the  city  of  Chandler, 
for  the  nonpayment  of  a  certain  fine  and 
costs  assessed  against  him  in  the  police  court 
of  said  city  for  the  alleged  violation  of  an 
ordinance  thereof  which  said  ordinance  he 
claims  is  void.  The  return  to  the  writ  shows 
petitioner  to  be  in  the  custody  of  said  Spen- 
cer, as  city  marshal  of  said  city,  by  virtue  of 
an  alias  commitment  from  said  court  direct- 
ing respondent  to  confine  petitioner  in  the 
city  Jail  and  keep  him  so  confined  until  said 
fine  and  costs  are  paid.  At  that  time  the  dty 
of  Chandler  was  a  city  of  the  first  class,  and 
the  only  authori^  relied  on  to  Justify  the 
passage  of  tbe  ordinance  complained  of  Is 
that  part  of  Wilson's  Rev.  ft  Ann.  St  1908, 
Okl.,  whldi  refers  to  cities  of  that  class,  and 
provides:  "Sec  886.  The  city  council  shall 
bare  authority  to  levy  and  collect  a  license 
tax  on  auctioneers,  contractors.  *  •  • " 
Pursuant  to  this  authority,  the  city  council 
of  said  city  on  December  17,  1007,  passed  an 
ordinance,  the  material  part  of  which  is  as 
follows: 


•Fot  othsr  osMi      fsms  topis  and  saoUon  NUIIBBR  In  Dm.  *  Am.  Digs,  1M7  to  ia/t*,  *  Rcportsr  Indnss 
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"Sec  1.  That  for  the  purpose  of  ralslnv  a. 
rerenne  fbr  nUd  city  there  la  horeby  ferted 
an  occopatltm  tax  on  each  and  every  oocnpft- 
ttoB  and  bnatneaa  hereinafter  named,  tbat  are 
now  and  may  bereinafter  be  maintained  wititi- 
In  the  corirarate  limits  of  the  city  of  (Rand- 
ier, Uncoln  conntTt  (Mdahoma.  •  •  • 
House  and  sign  painting  bnslnera  six  (|6.00) 
dollars  per  year.  •  •  *  Contractors  or 
persons  dctog  contract  woA  tventy  (920.00) 
dollars  per  year.  •  •  • " 

"Sec.  4.  It  sliaU  be  anlawfnl  for  any  per- 
son, persons,  company  or  corporation  to  en- 
gage in  any  ot  the  bnalnesses  provided  herein 
without  first  paying  the  tax  herein  specified 
and  provided  for  and  obtaining  a  llcmse 
therefor. 

"Sec.  B.  Any  person,  persons,  company  or 
corporation  violating  any  of  the  provisions 
of  tUs  ordinance  shall  tq;»n  a  convicticai 
thereof  be  fined  in  a  sum  of  not  less  than 
five  dollars,  nor  more  than  (me  hundred  dol- 
lars, and  shall  stand  ccmunltted  until  sacb 
fine  and  costs  are  paid  and  each  and  every 
day  wher^n  snch  violation  shall  contlnne 
shall  constltnte  a  new  and  Ind^iendent  of- 
fense" 

On  January  16,  1006,  petitioner  was  ar- 
rested on  a  complaint  charging  that  on  Jan- 
nary  1,  IBM,  In  ^  dty  of  Chandler,  he^ 
**tben  and  ttere  being,  did  then  and  there 
wUlfolIy,  Tinlawfally,  and  wrongfully  do  cer- 
tain contract  wtnilc,  to  wit,  house  and  sign 
painting,  UxODg  sach  woA  at  a  contract  price 
and  not  the  day  labor,  nor  so  much  per 
diem,  and  this  without  flnt  paying  for  and 
taking  out  an  occupation  tax  license,"  as 
provided  for  in  the  ordinance  aforesaid  con- 
trary to  8ecti<a  1  thereof,  etc.  He  was  tried, 
convicted,  flned^  and  committed  "until  said 
fine  and  costa  are  paid."  He  Indsts  that 
the  ordinance  Is  void.  If  s(^  he  must  be  dis- 
charged ;  otherwise  not; 

In  onr  (pinion  tliat  part  of  the  ordinance 
forming  the  basis  of  this  prosecution  Is  dear^ 
ly  Toidf  fOr  the  reason  that  it  goes  beyond  the 
taxing  power  delegated  by  the  Legislature  in 
the  section  of  the  statute  above  set  forth. 
The  authority  there  delegated  gave  the  dty 
the  power  to  tax  ''contractors."  Municipal 
corporations  can  exercise  only  snch  powers 
of  l^Blatlon  as  are  given  them  by  the  law- 
making powCT  of  the  state.  Grants  of  Bach 
powers  are  strictly  construed,  and  "any  fairly 
reasonable  dOubt  Is  resolved  by  the  courts 
against  the  corporation,  and  the  power  is  de- 
nied. *  *  *  All  acts  beyond  the  scope  of 
the  powers  granted  are  void."  1  Dill,  on 
Munla  Corp.  (4th  Ed.)  |  80.  "By  the  weight 
of  authority,  statutes  and  ordinances  Impos- 
ing licenses  and  business  taxes  are  to  be  con- 
strued strictly  In  favor  of  the  citizen  and 
against  the  government,  especially  where  they 
provide  penalties  for  their  vlolatl<m"  (21  Am. 
ft  Eng.  Enc.  of  Law  [2d  Ed.]  (  800),  as  In 
this  case,  and  are  not  to  be  extoided  to  per- 
smis  or  things  not  expressly  within  tiie  grant 
of  power  (Kiel  t.  aty  of  Chicago,  170  111. 


187,  62  N.  B.  2Q).  It  Is  also  a  fnndamental 
canon  of  constmctlon  that  in  this  eonnectimi 
the  lawmaking  power  must  have  used  the 
words  employed  in  their  known  and  accepted 
signification.  Emmons  v.  City  of  Lewlstown, 
182  111.  880,  24  N.  E.68,8L.B.A.828,2S 
Am.  St  Rep.  64a  Tested  by  ttiese  ndea,  did 
the  grant  of  power  to  pass  an  ordinance  levy- 
ing an  occupation  tax  on  "wmtractors"  grant 
the  power  to  the  dty  to  so  tsx  "persons  doing 
contract  work"?  In  other  w<«ds.  Is  the  term 
"contractors"  in  the  sense  in  which  it  was 
used  in  the  section  of  the  statute,  supra,  soffl- 
dently  generic  to  embrace  within  Its  mesn- 
ing  "persons  doing  contract  work"?  If  so, 
Oe  ordinance  Is  valid ;  if  not,  It  is  nOA^  and 
the  petitioner  must  be  dlsdiarged.  In  Brown 
V.  Oerman-American  TiUe  ft  Trust  Gmnpany. 
174  Pa.  448,  84  AtL  835,  the  court  adopted  the 
deflnition  of  a  "contnctpr,"  as  laid  down  in 
ttie  Century  Dictionary,  to  be  "one  who  crai* 
tracts  or  covenants  either  with  *  *  *  s 
public  body  or  private  parties  *   *   *  to 

*  *   *   construct  wotks  or  erect  buildings 

*  *  *  at  a  certain  price  or  rate"  That  this 
is  the  sense  in  which  the  term  is  commonly 
understood  Is  arosrait,  and  by  It  we  are  per* 
suaded  that  the  Legislature  only  Intended  to 
grant  the  power  to  tax  the  ocnqutlrais  of 
such  as  building  contractors,  bridge  contract- 
ors, railroad  contractors,  psving  contractors, 
etc.,  or  those  engaged  In.  what  is  comuHmly 
known  as  construction  work  on  a  large  scale. 
In  this  we  are  borne  out  by  Webster's  Interna- 
tional Dictionary  which  ^l^nes  "contractor" 
to  be  "spedfically  one  who  otmtracts  to  per^ 
form  work  mi  rather  a  la^  scale,  at  a  cei^ 
tain  price  or  rate,  as  In  building  bouses  or 
making  a  railroad." 

Having  thus  determined  wliat  occupations 
are  fairly  taxaUe  under  ttie  term  "contract- 
ors," let  08  see  what  falls  wlUiln  the  meaning 
of  xpersons  doing  contract  wotV  as  distin- 
gnlAed  from  the  former,  for  to  these  the 
dty  has  attempted  to  extend  by  this  (ndl- 
nance  Its  power  of  taxation.  It  Is  clear  that 
"pOTSons  dMng  contract  work*'  not  only  In- 
cludes contractors  themsdves,  but  might  fair- 
ly be  construed  to  covw  In  ttie  broadest  ac- 
ceptation every  person  engaged  in  any  kind 
of  work  pursuant  to  a  contract  exiness  or  Im- 
plied. Under  Its  guise,  the  dty  mi^t  tax  all 
vaAetB  for  hire  whether  by  the  Job,  day, 
month,  <ff  any  other  time,  and  might  fairly  In- 
dude  the  trades  and  i»ofeBsl<»uB,  the  bootblack, 
the  messenger  boy,  and  the  maid  In  the  kltdi- 
en.  Tlie  dUTerrace  In  the  range  of  taxation 
covered  by  the  two  twmi^  and  that  the  &rst  is 
not  suffldoitiy  generic  to  covw  the  second,  is 
ai>parent  at  a  glance.  Now  let  us  turn  to  the 
complaint,  and  see  what  Is  attempted  to  be 
done  in  this  instance^  Petitioner  therdn  is 
charged,  not  with  carrying  ca  tiie  bmlness  or 
being  engaged  in  the  occupation  of  "house 
and  sign  painting"  (taxed  In  the  same  ordi- 
nance at  86  per  year)  without  paying  the  li- 
cense tax,  but  with  on  a  certain  day  "doing 
certain  contract  work,  to  wit,  hoiue  and 
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Bign  painting,  doing  sach  work  at  a  contract 
price,  and  not  by  the  day  labor  or  so  mnch 
per  diem,"  contrary  to  the  terms  of  the  ordi- 
nance. In  other  words,  tbe  complaint  charges 
htm  with  doing  an  odd  Job  or  Isolated  act 
of  house  and  sign  painting.  That  sach  a 
person  Is  not  a  "contractor"  within  the  mean- 
ing of  the  ordinance  Is  apparent  from  what 
has  been  said,  and  also  by  the  distinction 
drawn  by  the  Supreme  Court  of  Louisiana 
in  State  t.  McNally,  45  La.  Ann.  44,  12 
South.  117.  In  that  case  defendant  appealed 
from  a  Judgment  against  him  In  tbe  dril  dis- 
trict court  of  the  parish  of  Orleans  compel- 
ling him  to  pay  a  license  tax  as  "contractor 
or  builder."  In  dlsttngulshlng  between  con- 
ti  actors  and  others,  the  court.  In  passing, 
said:  "To  Illustrate,  we  will  add  that  when 
a  mechanic  Is  employed  to  do  a  particular 
piece  of  work,  for  Instance  to  do  tbe  car- 
penter work  on  a  house,  or  to  plaster  or  to 
paint  the  same,  and  he  works  at  his  trade  on 
said  house  and  employs  others  to  assist  In 
the  work,  he  is  exempt,  because  he  follows 
and  works  at  his  trade  exclusively.  But, 
when  he  undertakes  to  build  houses  general- 
ly, and  only  superintends  the  work  and  per- 
forms only  such  mechanical  labor  as  his 
pleasure  may  dictate,  or  to  show  or  direct 
those  employed  by  him,  he  does  not  follow 
his  trade  exclusively  on  the  building  and  em- 
ploying others  to  assist  him,  but  he  Is  a  con- 
tractor, employing  others  to  do  the  work  ex- 
clusive of  his  Individual  labor."  As  such  a 
person,  then,  as  is  described  in  the  complaint, 
is  clearly  not  a  "contractor,"  and  as  the  city 
was  wlttioDt  l^lslatlve  power  to  extend  by 
ordinance  Its  power  of  taxation  so  as  to  In- 
clude this  Isolated  act  of  house  and  sign 
painting  under  a  provision  therein  taxing  the 
occupation  of  "persons  doing  contract  work," 
we  conclude  that  that  part  of  the  ordinance 
attempting  to  tax  "persons  doing  contract 
work"  Is  Illegal  and  void,  and  petitioner's 
conviction,  fine,  and  present  restraint  are  al- 
so Illegal  and  void.  It  would  seem  that  in 
ordaining  a  tax  on  "contractors"  or  "persons 
doing  contract  work"  the  lawmaking  power 
of  the  city  was  attempting  to  define  what  oc- 
cupations were  Intended  to  be  included  under 
tbe  term  "contractors."  If  such  is  true,  the 
attempt  was  futile,  as  it  goes  without  say- 
ing that  the  city  could  not  extend  its  powers 
of  taxation  by  an  unauthorized  definition  of  a 
word  contained  In  the  grant  of  power  (Kan- 
sas City  v.  Lorber,  64  Mo.  App.  605 ;  Twining 
V.  City  of  Elgin,  38  III.  App.  856 ;  Town  of 
Tr«iton  T.  Clayton,  60  Mo.  App.  536),  and 
that  by  defining  the  word  "contractors"  as 
"persons  doing  contract  work"  did  not  make 
It  so,  and  this  court  will  not  be  bound  by 
such  definition. 

While  the  right  of  petitioner  to  Invoke  the 
aid  of  the  writ  of  habeas  corpus  Is  not  be- 
fore OB,  if  It  were,  we  are  Inclined  to  think 
we  would  favor  the  ris^t.  We  are  not  un- 


mindful that  iiTegularlties  In  proceedings  of 
this  kind  before  the  lower  courts  are  not 
properly  inquired  into  by  habeas  corpus  but 
on  appeal;  but  where,  as  In  this  case,  the 
conviction  and  consequent  restraint  are  the 
result  of  a  prosecution  based  upon  a  void 
ordinance,  the  error  is  not  merely  an  Irr^- 
larlty,  but  fundamental,  and  may  be  reached 
by  this  writ  In  re  Grlbben,  6  Okl.  878,  47 
Pac.  1074;  15  Am.  &  Eng.  Bnc.  of  Law  (2d 
Ed.)  169,  and  cases  dted;  McQullUn.  Munlc. 
Ord.  p.  574,  and  cases  cited;  Hans  Nielsen, 
Petitioner,  131  U.  S.  176,  9  Sup.  Ct  672,  83  L. 
Ed.  iia 

We  are  therefore  of  the  (pinion  that 
that  part  of  tbe  ordinance  seeking  to  impose 
an  occupation  tax  on  "persons  doing  contract 
work"  is  void ;  that  the  judgment  of  the  low- 
er court  is  also  void ;  that  the  petitioner  Is 
Illegally  restrained  of  his  liberty,  and  should 
be  discharged:  and  It  Is  so  ordered.  All  the 
Justtces  concur. 


SULLIVAN  V,  WILLIAMSON  et  al. 
(Supreme  Court  of  Oklahoma.    Sept.  8,  1908.) 

TBIAI.  (S  150*)— J)l8)CI8SA£r-QBOUIinB. 

Where  the  petition  states  a  cause  of  action, 
it  is  error  to  sustain  a  motion  to  dismias  the 
cause  and  render  judgment  against  the  plalntllf 
upon  tbe  opening  statement  of  his  oounsel. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  I  367 ;  Dec  Dig.  S  ISO.*] 

(Syllabus  by  the  CourtO 

Error  from  District  Court,  Olerdand  Coun- 
ty; C.  F.  Irwin,  Judge. 

Action  by  P.  M.  SolllTan  against  Alhwt 
EI.  WtlllBmson  and  otfam.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Be- 
versed  atfd  remanded. 

P.  M.  Sullivan,  pro  se.  J.  L.  Brown  and 
W.  C.  Beeves,  for  defendants  In  error.' 

KANE,  J.  This  was  an  action  brought  by 
the  plalntfflF  in  error,  plalntlCT  below,  against 
the  defendants  In  error,  defendants  below, 
for  the  recovery  of  certain  real  estate  situ- 
ated In  tbe  county  of  Oklahoma,  state  of  Ok- 
lahoma. Tbe  petition  alleges,  in  substance, 
that  the  plaintlfT  is  the  owner,  both  In  law 
and  equity,  and  entitled  to  tbe  Immediate 
possession  of  the  land  described  therein,  and 
the  defendants  unlawfully  keep  him  out  of 
the  possession  of  the  same,  and  prays  Judg- 
ment for  the  Immediate  possession  thereof^ 
together  with  his  costs  laid  out  and  expend- 
ed. This  undoubtedly  constitutes  a  cause  of 
action  under  section  4788,  Wilson's  Hev.  & 
Ann.  St  1903,  which  provides  that:  "In  an 
action  for  the  recovery  of  real  property,  it 
shall  be  sofiSclent  if  the  plaintlfT  state  in  bis 
petition^  that  he  has  a  legal  or  equitable  es- 
tate therein,  and  is  entitled  to  the  posses- 
sion thereof,  describing  tbe  same,  as  required 
by  section  one  hundred  and  thirty-three,  and 
that  the  defendant  unlawfully  fce^  him  out 
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of  the  possession.  It  shall  opt  be  necenarr 
to  state  bow  tbe  plaintiff's  estate  or  owner- 
Bhlp  Is  derived."  After  tbe  Issues  were  join- 
ed and  the  case  called  for  trial  and  a  Jury 
regularly  impaneled  and  sworn  to  try  tbe 
cause,  counsel  for  plaintiff  made  his  open- 
ing statement  to  the  court  and  Jury,  and 
thereupon  counsel  for  tbe  defendants  moved 
tbe  court  to  render  judgment  in  favor  of 
the  defendants  upon  the  pleadings  and  open- 
ing statement  of  counsel,  npon  the  ground 
that  the  facts  as  stated  In  the  pleadings  and 
opening  statement  did  not  entitle  the  plain- 
tiff to  any  relief.  After  hearing  argument 
of  counsel  the  court  took  the  matter  under 
advisement,  and  continued  the  case  until  the 
next  regular  term  of  court,  In  the  meantime 
giving  the  parties  permlssl«/n  to  file  any  ad- 
ditional briefs  they  desired.  On  tbe  first  day 
of  the  next  regular  term  tbe  court  sustained 
the  motion  for  a  nonsuit,  dismissed  plain- 
tiff's cause,  and  entered  judgment  in  favor 
of  defendants.  Being  dissatisfied  with  tbia 
judgment,  the  plaintiff  In  error  brings  the 
case  to  this  court  for  review. 

The  petition  stating  a  good  cause  of  ac- 
tion, it  was  error  for  tbe  court  below  to  sus- 
tain a  motion  to  dismiss  tbe  cause  and  ren- 
der judgment  against  the  plaintiff  upon  the 
opening  statement  of  his  counsel.  "Such  a 
motion  will  not  be  granted  merely  because 
counsel  failed  to  state  In  his  opening  state- 
ment facts  sufficient  to  constitute  a  cause  of 
action."  Stewart  t.  Hamilton,  S  Bob.  (N. 
T.)  672.  A  dismissal  at  the  vpwdng  on  tiie 
strength  of  tbe  Insuffldoicy  of  the  statement 
of  counsel  for  plaintiff  la  erroneoua,  as  the 
evidence  might,  notwitbatandlng  ttie  ojf&aog 
statement^  warrant  a  recovery.  Fisho-  t. 
Fisher,  5  Wis.  472;  Haley  t.  Western  Tran- 
sit Co.,  76  Wis.  841,  45  N.  W.  16.  Counsel 
tax  defendants  In  error  cite  no  authorities 
sanctioning  a  nonsolt  npon  tbe  opoilng  state- 
ment of  connsel.  None  of  Ibe  code  states, 
so  far  as  we  are  aware,  have  adopted  such 
practice.  The  almost  nnlTersal  rule  Is  that 
motions  for  dismissal  or  mmsult  must  be  pred- 
icated upon  matter  apparent  in  tbe  record. 
The  opening  statement  of  counsel  la  never 
part  of  tbe  record,  unless  made  so  by  bill 
of  exertions  or  some  otb»  appropriate  pro- 
ceeding, and  it  Is  rare  Indeed  Uiat  tbe  open- 
ing statement  Is  ever  preserved  for  the  pur- 
pose of  predicating  error  upon  It  In  this 
case  it  was  not  preserved,  so  we  have  no 
means  of  knowing  npon  what  facta  the  court 
grnnted  a  nonsuit 

As  the  petition  states  a  cause  of  action, 
the  court  below  should  have  permitted  the 
cause  to  proceed  to  trial  upon  the  Issues 
joined  by  the  pleadings.  Not  to  do  so  was 
error,  for  which  tbe  cause  must  be  reversed 
und  remanded  for  a  new  trial.  All  the  Jus- 
tices concur,  except  WIIjLIAMS,  01  J.,  not 
partidpatlng. 


ANDERSON  v.  BITTERBU8CH,  County 
Treasurer. 

(Snpreme  Court  of  Oklahoma.   Dee.  21,  1908.) 

1,  STATtrras  (I  6*)— "Revenue  Laws"— Oai- 
oin  IN  House. 

"Revenue  laws"  ars  those  laws  wtly  whose 
principal  object  la  Oie  lalsinff  of  reraiue,  and 
not  those  uader  whtdi  levenoe  may  incidoitaUy 
arise. 

fUd.  Note.— For  other  cases,  see  Statotea^ 
GeaL  Dig.  |  6  ;  Dee.  Dig.  I  6.* 
For  other  d^nlttons,  see  Words  and  Flunaei, 

vol.  7,  iv.  6200-62L13 

Z  Statutes  (I  6*)— Revenue  Laws— Omam 
IK  House— "Bux  fob  Baisinq  Revenue." 
Seuate  BUI  No.  24S  (Sees.  Laws  1907-08, 

S.  729,  c.  81,  art  9),  entitled  "An  act  for  the 
iscovery  of  property  not  listed  for  taxation, 
providing  for  its  assessment  and  the  collection 
of  taxes  thereon,"  is  not  a  "biU  for  raising  rev- 
enue," audi  as  most  originate  in  the  House  of 
Representatives,  under  section  38,  art  S  (Bnnn's 
Ed.  1 106),  «i  the  GonstiCution. 

[Ed.  Note^For  other  cases,  see  Btatatea, 
Cent  Dig.  1  S  ;  Dec.  Dig.  16^ 

For  other  deflnldon^  see  Words  and  Fhraaea, 
vol.  1,  p.  778L] 

3.  ^ATCJTES  f|  6*)— Revenue  LiAWS— Obiqin 
IN  HoDBB— "Revenue  Bills." 

"Revenue  Bills"  are  those  that  levy  taxes 
in  the  strict  sense  of  the  word,  and  are  not  bills 
for  other  purposes  wbldi  may  Inddentally  cxe- 
ate  revenue.  ^ 
[Ed.  Note.— For  other  cases,  see  Statutes^ 
Cent  Dig.  {  B ;  Dec.  Dig.  I  6.*] 

4.  Taxation  (J  26*)  —  Oihtted  Pbopbktt  — 
Right  to  Recoveb  Taxes— "Debt  Accbu- 

INO  TO  THE  TeBBITOBT." 

Taxes  due  the  territory  of  Oklahoma  prior 
to  statehood  on  account  of  omitted  property, 
constituted  a  debt  accTDlng  to  the  territory,  un- 
der section  S  of  the  sdiedule  (Buna's  Ed.  }  453 
to  the  Constitution,  and  the  Legislature  at  the 
state  may  make  provisions  for  the  lecoveiy  of 
such  taxes  by  the  state. 

[Ed.  Note.— For  otber  cases,  eee  Taxation, 
Dec.  Dig.  I  25.*] 

5.  Statutes  (S  78*)— UNXFOBHtrr  of  Opera- 
tion—"Law  Having  Unifobh  Opebation 
Throughout  the  State." 

Whenever  a  law  of  general  nature  is  pass- 
ed by  the  Legislature  for  the  whole  state,  and 
is  not  applied  by  the  LegiBlature  to  any  particu- 
lar locality  therein,  and  has  no  words  prohibit- 
ing its  application  to  any  iMtrticnlar  locality- 
it  is  a  "law  having  uniform  operatioo  through- 
out the  state,"  within  the  meaning  of  section 
59,  art  6  (Bnnn's  Ed.  |  1S2).  of  our  Constitu- 
tion, although  it  may  not  practically  have  op- 
eration in  every  part  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  |  73;  Dec.  Dig.  f  78.*] 

6.  Taxation  ($  SIO*)— Statutobt  PBOviaioNa 

— PBOCEEDINGB  rOB  AsaESSUBNT.  ' 

Senate  Bill  No.  245  (Sess.  Laws  1907-08, 
p.  729,  c.  81,  art  9)  is  purely  remedial  in  Its 
nature.  It  does  not  attempt  to  levy  a  tax,  but 
only  goes  to  confirm  pre-existing  rights  by  pro- 
viding a  means  for  Uie  collection  of  taxes  npon 
omitted  or  escaped  proi>erty.  Such  l^islation 
is  not  repugnant  to  section  19,  art  10  (Bnnn's 
Ed.  9  28$),  of  the  Constitution,  wbldi  provides 
that  every  act  levying  a  tax  shall  specify  the 
purpose  for  which  it  is  tevled,  and  tliat  the  tax 
so  levied  shall  not  be  devoted  to  uy  other  pui^ 
pose. 

[Ed.  Note.— For  other  cases,  see  TaxatiMn, 
Dec  Dig.  fi  810.*] 
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7.  TAXATioif  (I  109^— ConnrnmoHAz.  Pio- 
Tisions—OurmD  Pbofkbit. 

Th«  fact  that  the  public  expense*  havb 
been  paid  for  the  years  in  which  the  taxes  were 
omitted,  or  that  the  particular  purposes  for 
which  they  were  originally  required  nave  been 
met  with  other  (onds,  or  tliat  the  collection  of 
the  omitted  taxes  may  temporarily  create  a  sur- 
plus of  public  revenues,  presents  no  constitu- 
tional grounds  why  omitted  property  should  con- 
tinue to  escape  its  due  share  of  taxation.  When 
-collected,  these  taxes  will  still  belong  to  the 
public,  and,  like  any  other  surplus,  be  subject 
to  fatnre  appropriatioii,  and  tiiereby  lessen  fu- 
tnxe  taxatt<Mi  npon  tliosa  who  hava  already  paid 
more  than  their  share. 

[Bd.  Not&— For  other  cueSf  see  Taxation, 
Dec.  Dig.  I  109.*] 

8.  COHBTITUTIONAL    LaW    ft    106*)  —  VESTED 

Righto— Taxation. 

Senate  BiU  No.  245  (Sesa.  Laws  1907-08, 
p.  e.  Sit  ut.  0)  provides  a  method  by  which 
taxes  due  on  omitted  property  may  be  assessed 
and  collected.  It  gives  a  new  remedy  to  the 
state  for  enfordng  a  right  which  It  had  all  the 
time  possessed,  namely,  the  right  to  taxes  upon 

f)n>perty  liable  to  taxation.    Such  legislation 
nvades  no  vested  ri^t  of  the  taxpayer. 
tEd.  Note.— For  other  cases,  see  ConatitnUon- 
al  Law.  Cent.  Dlff.  f  240;  Dee.  Dig.  i  106.*] 

■©.  Statutes  (S  263*)— Conbtbuctton— Retbo- 

BFECnVS  OPBRATIOIf. 

Where  the  language  plainly  shows  the  leg- 
JslatiTe  intent  that  the  statute  should  have  a 
retrospective  operation,  the  court  will  so  con- 
strue the  act  as  to  give  it  the  operation  in- 
tended. 

[£d.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  1  844 ;  Dec  Dig.  |  263.*] 

10.  TAxanos  ({  2*)— "TAXina  Poweb"— Na- 

TUBB. 

The  *'texing  power,"  when  acting  within  its 
leritimate  si^ere,  is  one  which  knows  no  stop- 
-pmg  place,  until  it  has  accomplished  the  pur- 
pose for  which  it  exists,  viz.,  the  actual  enforce- 
ment and  collection  from  every  lawful  object  of 
taxation  of  its  proportionate  share  of  the  pub- 
lic burdens;  and,  If  prevented  bjr  any  obsta- 
-des.  It  may  return  a^n  and  again  until,  the 
way  being  clear,  the  tax  Is  collected. 

[Ed.  Note.— For  other  eases,  sec  Tazatioii, 
Z>ec.  Dig.  i  2.* 

For  other  deflnltlona,  sea  Words  and  Phrases, 
ToL.  9,  P*  6880.] 

11.  Taxatioh  (ti  40*)— CoNSTrnmowAi,  Rb- 

QUTBBMBNTa— UNtFOBMnr. 

In  la^s  for  the  assessment  and  collection 
■of  taxes  due  on  omitted  property,  it  is  uniform- 
ity of  bordeD,  and  not  identity  of  method  of  en- 
forcement, which  is  required  by  constitutional 
principles. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  {  40.*] 

12.  Taxation  (f  362^*)— Undebvaluation— 
Reabsbwuent. 

The  state  has  the  power,  through  its  Legis- 
lature if  It  sees  fit,  to  pass  a  retrospective  law 
providing  for  the  reassessment  of  property 
grossly  undemtlued.  Hence  the  owner  of  omit- 
ted property  has  no  right  to  complain  that  his 
property  is  assessed  at  Its  actual  cash  value,  be- 
-cauae  other  property  has  been  assessed  here- 
tofore at  much  less  than  Its  real  value.  The 
Legislature  may  at  any  time  require  the  reas- 
sessment of  all  such  undervalued  property.  No 
property  owner  can  refuse  to  pay  his  foil  obll- 
^tions  to  the  state  for  taxes  merely  because 
some  of  his  neighbors  may  not  yet  nave  ptild 
their  full  obligation. 

[Bd.  Note.— For  other  cases,  aee  Taxation, 
Die.  Dig.  «  883^  *] 


18.  IdUTATioK  or  Aonons  ^  11*>— Luita- 

TlOir  AOAINBT  ftfAn. 

The  rule  that  statutes  of  limitation  do  not 
ran  against  tbe  state  unless  It  is  expressly  so 
provided  is  applicable  In  actidos  where  the  state, 
though  not  the  real  party  to  the  record,  is  the 
real  party  Id  interest. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  |  86 ;  Dec  Dig.  |  II.*] 

14.  CoNSTiTtrriowAi.  Law  ({  lOO*)— Ex  Peer 
Facto  Laws— Taxation. 

A  law  la  not  ex  post  facto  merely  when  it 
is  criminal  In  character,  but  that  doctrine  ex- 
tends to  laws  which  are  penal  in  any  form 
which  provides  the  Imposition  of  some  punitive 
consequence  for  Its  violation  of  any  other  pro- 
cess prescribed.  That  part  of  Senate  Bill  No. 
245  (Seu.  Laws  1907-(fe,  p.  729,  c.  81,  art  9) 
which  provides  that  "all  taxes  levied  under  the 
provisions  of  thia  act,  shall  become  payable  im- 
mediately, and  shall  be  entered  upon  the  tax 
roll,  and  shall  bear  interest  and  penalties  at 
the  same  rate  as  provided  by  existing  laws," 
in  BO  far  as  it  attempts  to  operate  retrospective- 
ly, falls  within  this  class  of  legislation,  and  Is 
repugnant  to  section  16,  art  2  (Bnnn  a  Ed.  f 
24),  of  the  Constitution,  which  prohiUta  the  en- 
actment of  ex  post  facto  lawa. 

[Bd.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  S  632;  Dee.  Dig.  {  190.*] 

15.  CONBTITUTIONAI.    LAW    ({    261*)  —  "DUl 

Pbocbbs  or  Law." 

"Due  process  of  law**  does  not  necessarily 
Include  trial  by  jury,  or  In  certain  cases  any 

court  trial. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  i  732 ;  Dec  Dig.  i  251.* 

For  other  defiuitionR,  see  Words'and  Phrases, 
vol.  8,  pp.  2227-2250;  Tol.  S.  p.  7644.1 

16.  COHBTITUTIONAL  LaW  (1  318*)— Du«  PBO- 

CES8  OF  Law— Judicial  Heabino, 

Due  process  of  law  docs  not  always  require 
judicial  hearings,  except  in  mattes*  of  iiurely 
judicial  nature,  but  not  In  mattera  of  taxation, 
or  mattera  purely  administrative  in  their  na- 
ture. 

[Ed.  Note— For  other  cases,  see  Constitution- 
al Law,  Dec.  Dig.  t  3ia*1 

17.  CONBTTTDTIONAl,  LAW  (J  284*)— DUB  PBO- 

CEBs  OF  Law— Taxation. 

A  law  authorising  the  assessment  and  col- 
lection of  taxes  on  omitted  property,  which  af- 
fords the  owner  an  opportunity  to  question  the 
validity  of  it,  either  oefore  that  amount  Is  de- 
termined or  In  subsequent  proceedings  for  Its 
collection,  does  not  infringe  section  7,  art  2 
(Buna's  Ed.  ft  16),  of  the  Constitution,  whldi 
provides  that  "No  person  shall  be  deprived  <^ 
life,  liberty  or  prt^erty,  without  dne  process  of 
law."  . 

[Ed.  Note. — For  other  caees,  see  Constitution- 
al Law,  Cent  Dig.  §§  893-890;  Dec.  Dig.  { 
284.*] 

18.  Coubts  (8  183*)  — CouMTT  CouBTB- Ap- 
pellate  JUBUDICTION  —  GORBTITUTIOHAL 

Pbovisions. 

A  proceeding  for  the  assessment  and  collee- 
tloD  of  taxes  on  omitted  property  is  not  a  civil 
action.  It  Is  a  remedial  proiceeding  granted  by 
the  Legiahttnie,  conferring;  upon  tbe  treasurer 
a  remedial  right  and  duty  not  heretofore  exist- 
ing, for  the  Assessment  and  collection  of  taxes 
due  on  omitted  property,  and  as  a  matter  of 
grace  the  Lejrislature  gave  the  taxpayer  the 
right  of  appeal  to  the  county  court,  where  said 
summary  proceedings  may  he  heard  de  novo. 

[Bd.  Note.— For  other  eases,  see  Courts,  Dee. 
Dig.  I  188.*] 
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18.  CoKsrmrnoiTAL  Law  (|  26*)— Ezclusioh 

or  POWEB  BT  lUPLICATION. 

Sectioo  36.  art.  6  (Buqq'h  Ed.  |  100).  of 
the  ConstitutioD,  providing  that  "any  specific 
graat  of  aathorit;^  in  this  Constitution,  \jp<m 
any  subject  whatsoever,  shall  not  work  a  re- 
stnction,  limitation,  or  exclusion  of  such  au- 
thority upon  the  same  or  any  other  subject  or 
subjects  whatsoever,"  was  incorporated  into  the 
Constitntion  to  ezdude  the  idea  of  the  exclu- 
■ion  of  power  by  Implication. 

[Ed.  Note. — For  other  eases,  see  Constitution- 
al Law.  Dec.  Dig.  I  20.*] 

20.  Constitutional  Law  (I  48*)— Cohstbuo- 

TION  IN  FaVOB  of  VaXIDITT. 

It  is  not  on  slight  implication  and  vague 
coojecture  that  the  Legislature  ia  to  be  pro- 
nounced to  have  transcended  its  powers,  and  its 
acts  to  be  comidered  as  void.  The  opposition 
between  the  Constitution  and  the  law  snoald  be 
anch  that  the  judge  feels  a  clear  and  strong 
conviction  of  Uieir  inconipatlbility  with  each 
other. 

[Ed.  Note.— For  other  casei,  ne  ConstltutioB- 
al  Law,  Pee.  T>lg.  %  48.*] 

(Syllabus  by  the  Court.) 

Original  petition  by  George  Anderson  for 
a  writ  of  prohibition  to  be  directed  to  Fred 
W.  Bltterbuscb,  Treasurer  of  Logan  County, 
Writ  denied. 

0.  O.  Homer,  for  plaintiff.  M.  Fulton, 
John  Adoma,  and  Paul  Williams,  for  defend- 
ant 

EAMB,  .T.  TbiB  Is  an  original  proceeding 
praying  for  a  wiit  of  prohibition,  commenced 
by  George  AndenKm,  the  plaintiff,  a  taipayer 
6f  Logan  oonnty,  Okl.,  against  Fred  W.  Bit- 
terbnadi,  tr^aanrer  of  aald  ooonty.  The  petl- 
tUm  alleges,  In  snhBtance^  that  on  the  Uth 
day  of  B^tember,  1908,  the  dtfendant  serred 
upon  the  plaintiff  a  notice  In  writing,  by  the 
terma  whereof  plaintiff  was  notified  liiat,  un- 
less lie  filed  objectlona  in  writing  at  the 
county  treaaurer'a  office,  in  said  Logan  coun- 
ty, on  the  21st  day  of  September,  1908,  the 
defiendant  would  Immediately  proceed  to  as- 
sess taxes  against  the  plaintiff  and  hia  prop- 
erty In  the  sum  of  $3,408.93  for  taxes  upon 
pr<^rty  belcmging  to  plaintiff,  alleged  to 
have  escaped  taxation  for  the  yeara  from 
1894  to  1907,  IncluslTe,  with  a  penalty  of  GO 
per  cent  added  th^to.  The  pc^tton  farther 
atatea.  In  substance,  that  said  threatened  ac- 
tion of  d^Oidant  is  wrongful  and  unlawful ; 
that  the  defendant  has  no  power,  authority, 
or  Jurisdiction  to  assess  any  taxes  against 
plaintiff,  or  to  do  any  of  the  acts  threatened 
to  be  done  by  talm ;  that  the  sole  and  only 
authority  under  wblch  the  defendant  Is,  and 
claims  to  be,  acting  In  the  premises  Is  a  cer- 
tain act  of  the  Legislature  of  Oklahoma,  ap- 
proved by  the  Governor  on  May  29,  1908 
(Sess.  Laws  1907-08.  p.  729,  C  81,  art  9), 
the  same  being  Senate  BUI  No.  245,  entitled 
"An  act  for  the  discovery  of  property  not 
listed  for  taxation,  providing  for  Its  assess- 
meat  and  the  collection  of  taxes  thereon," 
whldi  act  Is  in  words  and  flgnres  as  follows : 


**Sectlon  1.  Tbe  board  of  county  cnnmiB- 
sioners  of  any  county  in  this  state  may  ctm- 
tract  with  any  person  or  perstma  to  aaalst 
the  iffoper  <^cers  of  the  county  In  the  dis- 
oorery  of  pn^raty  not  listed,  and  assessed 
as  required  by  existing  laws,  and  fix  the 
cranpensatlon  not  to  exceed  twenty-flre  per 
cent  of  the  taxes  recovered  under  this  act. 
Before  listing  and  assessing  the  property  dis- 
covered, the  cotmty  treasnrer  shall  give  the 
person  In  whose  name  It  Is  proposed  to  as- 
sess the  same,  Ua  days*  notice  thereof  by 
registered  letlxr,  addressed  to  him  at  his 
last-known  place  of  residence,  fixing  the 
time  and  place  whai  objections  In  writing 
to  audi  proposed  listing  and  assessmait  may 
be  made.  An  appeal  may  be  takoi  to  the 
county  court  from  the  final  actlMi  of  the 
treasurer  within  ten  days,  by  giving  notlee 
thereof  In  writing,  and  fllliv  an  appeal  t»ond 
as  in  cases  appealed  from  tb»  board  of  coun- 
ty oommlssloners  to  the  district  court 

"Sea  2.  Property  that  has  beoi  omitted 
from  aaseaament  through  a  series  of  TMra, 
shall  be  listed  and  assessed  fOr  each  year 
that  it  has  been  omitted  and  charged  with 
levy  for  that  year. 

'*Sec.  8.  All  taxes  levied  under  the  provi- 
sions of  this  act,  shall  beccone  payable  Im- 
mediately and  shall  be  .altered  upon  the  tax 
roll,  and  diall  bear  Interest  and  penalties 
at  the  same  rate  as  provldsA  by  listing 
laws,  and  shall  bectnne  a  lien  M  the  property 
of  the  person  liable  Cor  the  psyment  thereof 
in  the  same  manner  and  to  tlw  same  extent 
as  In  the  case  of  taxes  levied  nnder  existing 
laws,"  etc. 

The  validity  of  the  forcing  act  Is  assail- 
ed :  (1)  Upon  the  ground  that  It  Is  an  act  for 
raising  rev^ne,  originating  In  tlie  Smate. 
and  therefore  In  conflict  with  artide  S,  I  S3 
(Bunn's  Ed.  I  106).  of  the  Constltutlra,  which 
provides  that  all  bills  for  raMng  revenue 
shall  originate  In  the  House.  (2)  That  It  la  In 
conflict  with  article  S,  |  33,  of  the  Oonstltn- 
tloD,  which  provides  that  no  xevoine  bills 
shall  be  passed  during  the  last  five  days  of 
the  session  of  the  Legislature.  That  It  is 
In  conflict  with  article  5,  t  S9  (Bunn's  Ed.  i 
132),  of  the  Constitution,  which  reqolrea  that 
all  laws  of  a  general  nature  shall  have  uni- 
form operation  throughout  the  statfe  (4) 
That  if  applied  retrospectively,  It  alma  and 
attemps  to  raise  revenue  In  violation  of  ar^ 
tide  10,  8  19  (Bunn's  Bd.  |  285),  of  the  Con- 
stitution, which  provides  that  no  tax  levied 
and  collected  for  any  purpose  shall  ever  be 
devoted  to  another  purpose.  In  this  connec- 
tion plaintiff  avers  that  the  taxes  proposal 
to  be  levied  and  collected  under  the  said  pro- 
ceedings are  for  various,  special,  and  gen- 
eral purposes,  whldi  under  changed  condi- 
tions can  never  be  made  available.  That  a 
lai%e  part  of  said  proposed  tax  Is  for  the 
support  of  institutions  formerly  existing  un- 
der a  territorial  form  of  govemmeot  but 
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whlcb  are  either  no  longer  In  existence^  cx 
■aie  sni^rted  by  anotlier  mode  of  taxation, 
<«  for  the  pBjmaA  of  salaries  and  fees  of 
former  territorial  official  who  are  no  longer 
in  office,  and  who  have  heretofore  been  fully 
paid,  so  that  tam  levied  for  said  purpose, 
as  pnq>0Bed  Id  said  nottosk  oatUl  not  legally 
be  used  for.  any  pnrpow  now,  If  tbe  same 
were  colleotttd.  That,  generally  speaking, 
the  obllgatlBBB  for  which  said  taxes  were 
levied  haveiteen  paid  and  satisfied  oat  of 
taxes  heretiiare  levied,  and  there  Is  now  no 
Available  pMpoee  for  whliA  said  taxes  could 
now  be  coHMted,  and  tbe  purposes  for  which 
they  are  proposed  to  be  collected  are  Invalid 
•under  said  section  of  tbe  Oonstltntloit  last 
quoted;  Oiat,  there  being  no  pmpoee  at  this 
time  tor  which  said  taxes  coidd  be  levied  or 
-collected,  the  levy  and  Cfdlectkm  of  the  same 
are  necessarily  Invalid,  under  said  provision 
of  the  Constltntlon.  09  That  even  If  the  law 
was  TsUd.  It  could  on^  <q>erate  prospective- 
ly. (6)  That  by  existing  laws  the  usessment 
of  pn^wcty  for  taxatl<ni.  the  losing  of  taxes, 
and  the  otdlecHon  ot  tbe  same  Is  provided 
for;  that  there  la  no  provision  of  lav  by 
whldi  tba  county  treasurer  is  authorised  to 
.assess  proper^  or  levy  taxes;  that  these 
powera  and  duties  are  distributed  among 
ottier  officials,  provided  for  hy  law,  and 
whose  duties  are  defined.  Under  existing 
laws  there  Is  no  authority  conferred  upon  the 
county  treasurer  to  do  any  of  tbe  ads  whlcih 
he  threatens  to  do  herein.  C7>  That  durhig 
all  the  years  for  which  It  is  i»oposed  to  levy 
and  c(dlect  taxes  herein  other  personal  prop- 
erty than  that  mentioned  In  the  notice  hereto 
Attached  has  been  assessed  st  about  one- 
fourth  of  Its  value.  If  vroDorty  of  the  kind 
ftraetn  refierred  to  were  to  bo  ssseesed  at 
100  cents  on  tlie  dollar,  that  It  would  be 
ftmr  times  as  much  as  other  like  inroper^ 
«wned  in  said  county  has  been  charged  with, 
and  the  owner  of  such  pn^erty  would  thus 
be  compiled  to  bear  an  unequal  and  die- 
proportionate  Share  of  tbe  taxes.  (9)  That 
by  reason  of  tbe  pecuniary  Interest  of  the 
persons  Involved  In  the  attempted  assessment 
and  collection  of  said  taxes  the  county  treas- 
urer Is  disqualified  to  sit  In  judgment  upon 
any  of  the  matters  and  things  Involved  In 
eaid  proceeding  before  bim.  (8)  That  if 
taxes  could  be  assessed,  levied,  and  collected 
AS  proposed  In  said  proceeding,  plaintiff 
would  be  denied  tbe  equal  protecUon  of  the 
laws,  and  would  be  deprived  of  his  property 
witiwut  dne  process  of  lair.  Then  follows 
an  allegation  to  tbe  effect  that,  on  the  2lBt 
^ay  of  S^tembw,  1008^  at  the  time  fixed  in 
said  notice,  tbe  plolnUff  went  before  the 
«onn^  treasurer,  and  filed  objection  to  sold 
proceedings,  and  requested  the  defendant  to 
desist  from  said  proceedings,  and  to  die* 
charge  plaintiff  therefrmn,  but  said  conuty 
treasurer  wrongfully  overruled  plaintiff's  mo- 
tion and  pleas,  aw!  is  now  proceeding,  and 
win  proceed,  to  do  the  acts  motioned  In  said 
notice,  unless  prohibited  1^  this  court  To 


tbe  petition  of  the  plaintiff  tbe  defoidant 
filed  a  genwal  demurrer,  and  the  cause  was 
submitted  to  the  court  upon  the  issues  thus 
joined.  We  will  examine  tlie  questions  rais- 
ed In  the  order  hereinbefore  set  out 

Section  SS,  art  6,  of  fbe  Constltntloii,  pro- 
Tldes  Oat:  "All  bills  for  raising  revenue 
shall  originate  to  the  Hmise  ot  Beprewnta* 
tlves.  Tb6  senate  may  propose  amendmente 
to  revenue  bills.  No  revenue  tdll  shall  be 
passed  during  the  lost  five  dsys  of  the  ses- 
sion." It  is  obvious  that  the  phrases  "bUls 
for  raising  revenue  and  "revenue  bills"  are 
used  in  the  same  sense  In  the  above  section, 
and  that  the  Injunctions  "All  bills  for  raising 
revenue  shall  originate  to  tbe  House  of 
resentatlvee"  and  "No  revenue  bill  ^11  be 
passed  during  the  last  five  days  of  tbe  see- 
slfm"  are  leveled  at  the  same  dass  of  leglsla- 
tloD.  It  fMIows,  then,  that  the  first  two 
questions  raised  by  counsel  must  stand  or 
fan  together.  Judge  Story,  In  his  work  on 
the  Constitution  (volume  1,  c.  13),  learnedly 
discuHBes  the  history  of  tbe  clause  "AU  bills 
for  raising  revenue  dull  originate  to  the 
House  of  Bepiesentatlves,*'  and  says  that: 
"This  provision,  so  far  as  It  reguds  the 
right  to  originate  what  are  technically  coll- 
ed 'money  bills,'  hi,  beyond  all  question,  bor- 
rowed from  the  British  House  of  Gmnmons, 
of  whldi  it  is  Uie  ondent  and  Indlspntable 
Tight  end  ifflvllege  that  all  grante  ot  sub- 
sldlss  and  parliamentary  olds  shall  b^to  In 
their  House,  and  are  first  bestowed  tqr  them, 
although  their  grante>are  not  effectual  to  all 
intente  and  puiposes  imtu  they  have  the  as- 
sent of  the  other  two  bvandws  of  toe  Legis- 
lature." 1  Black.  Comm.  168.  After  farther 
discusrion  of  tbe  necessity  and  boiefit  of 
sach  a  proTislon  und^  tbe  British  Owstlta- 
tlon,  Judge  Story  continues:  "It  will  be  at 
once  perceived  that  the  same  reasons  do  not 
exist  to  tbe  same  extent  tor  the  same  exclu- 
sive right  In  our  House  of  .Bepreeentatlves, 
in  regard  to  mon^  bills,  as  exist  for  audi 
right  In  the  British  House  of  Commons.  It 
may  be  fit  that  it  should  possoos  the  exdu- 
slve  right  to  originate  money  bills,  since  it 
may  be  presumed  to  possess  more  ample 
means  of  local  InformatiOD,  and  It  more  di- 
rectly representa  the  opinions,  feelings,  and 
wishes  of  the  people;  and,  being  directly  de* 
pendent  upm  them  tm  support,  it  will  be 
more  watchful  and  cautious  to  the  Impoei- 
tion  of  taxes  than  a  body  which  emanates  ex- 
duslvdy  from  the  stotes  to  th^  sover^gn 
political  capadty.  But  as  the  eenatOTs  are 
In  a  just  sense  equally  representatives  of 
the  people,  and  do  not  h<dd  their  offlcee  by  a 
permanent  or  hereditary  title,  but  periodical- 
ly retom  to  tbe  ctMumon  people  and  above 
all,  as  direct  taxes  are  and  must  be  an^or* 
tloned  among  the  states  aooHrdtog  to  their 
fednal  population,  and  as  all  the  states  have 
a  dlsttoct  local  toterest,  both  as  to  the  amount 
and  natare  of  oil  taxes  of  every  sort  which 
are  to  be  levied,  there  seems  a  peculiar  fit- 
ness In  giving  to  the  Senate  a  power  to  alter 
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and  amend,  as  well  as  otncnr  with  or  reject, 
all  moiMf  UIUl  Tb»  due  Inflnmce  of  all  tiie 
■tfttes  la  tbUB  preserred.  for  otherwise  It 
might  happen,  from  the  overwhelming  rep- 
rearaitatloa  of  anne  of  tiie  large  itates,  that 
taxea  ml^t  be  levied  vtalch  would  hear  wltb 
peculiar  aererl^  i^tm  the  Interested  either 
agricnltoral,  commercial^  or  manufactozlng, 
of  others,  hetng  the  minor  states,  and  thas 
the  eqnillbrinm  Intended  by  the  Constitution, 
as  well  of  power  as  of  interest  and  influence, 
might  be  practically  snbrerted."  In  relation 
to  the  Impwtance  of  such  a  prorlslon  In 
state  Omstltntions,  Jndge  Story  says:  "In- 
deed ot  BO  little  lmp(nrtance  has  the  exdn- 
slTe  possession  of  snch  a  power  heoa  tiiooght 
in  the  state  goremmwt  tliat  some  of  the 
state  Gonstitntlms  make  no  difference  as  to 
the  poww  of  each  branch  of  tiie  LeglSlatnre 
to  ordinate  money  hills.  Most  of  tliem  con- 
tain a  provision  similar  to  that  In  the  Gon- 
stltatlon  of  the  United  States;  and,  in  these 
states  where  the  exclnslve  power  formerly 
existed,  OB,  for  Instance,  In  Ylrginla  and 
South  Carolina,  it  was  a  c<mstant  source  of 
difflculttes  and  contentlaiis.  In  the  revised 
CcmstitntlMi  of  South  Carolina  0n  179(0  the 
proviskm  was  altered  so  as  to  otmform  to  the 
dense  in  the  Gcmstltutlon  of  the  United 
States."  After  a  further  dlscusirion  of  the 
origin,  history,  and  advantages  of  such  a 
clause  Judge  Stwy  cmcludes:  "What  bills 
are  pn^wrly  called  tlUn  for  raising  revenue,' 
in  the  sense  of  the  Ctmstltutlon,  has  been  a 
matter  of  some  discussion.  A  learned  com- 
mentator supposes  that  every  bill  whlcta  In- 
directly or  consequently  may  ralSe  revalue 
is,  within  the  soise  of  the  OonstItuti(n),  a 
revenue  bill.  ther^ore,  thinks  that  the 
btllB  for  establlBhlng  the  post  office  and  the 
mint  and  regulating  the  value  of  foreign 
coin  belong  to  this  class,  and  ou^t  not  to 
hare  originated  (as  In  fact  they  did)  In  the 
Senate.  But  the  practical  cmstructlon  of  the 
Coistitntion  has  been  against  his  (pinion. 
And  Indeed  the  history  of  the  origin  of  the 
pow^  already  suggested  abundantly  proves 
that  it  bos  beea  confined  to  biliB  to  levy 
taxes  in  the  strict  sense  of  the  words,  and 
has  not  been  understood  to  otend  to  bills 
tor  other  purposes  which  may  Inddentally 
create  revmue."  The  learned  commentator 
referred  to  JnOge  Story  was  Mr.  8t 
Oeorge  Tucker,  author  of  Tucker's  Black. 
Comm.  Mr.  John  Bandolph  Tuc^,  in  Ills 
work  on  the  Constitution  (1  Tucker  on  tlie 
Oonstitntloa,  I  212).  says  of  the  same  au> 
thor:  *'It  was  suggested  by  an  early  and  able 
c<»mnentator  that  the  texm  to  raise  revenue* 
Indnded  post  office  bills,  mint  bills,  and  bills 
in  refmnce  to  the  sale  <^  public  lands.  Tills 
seems  to  be  a  mlsconcq;>tl(ai,  for  sudi  bills 
do  not  impose  a  burden  on  taxpayers;  and 
this  clause  historically,  and  as  applied  In 
the  BkigUsh  practice,  «ily  related  to  revenue 
raised  by  taxstlan,  and  was  intended  to  pro> 
tect  taxpayers.** 
From  an  examination  of  the  authorltiss 


dted  by  counsel  In  tbeit  reqiecttve  brlefS  it 
■sems  clear  that  the  American  dedsioiis, 
both  state  and  federal,  have  followed  Judge 
Story,  and  have  uniformly  rtfosed  to  htfld 
a  bill  void  because  It  originated  In  the  Sea- 
ate^  unless  the  bill  levied  or  Imposed  a  tax 
in  the  strict  sense  of  the  word.  District 
Judge  McDonald,  in  the  case  of  The  NaSh- 
viUe^  17  Fed.  Gas.  1176  (No.  1(M>S8),  soys: 
"The  revenue  laws  are  those  laws  only  wtuse 
prlndpal  object  la  the  raising  of  ravsnue^  and 
not  those  under  which  revenue  may  inddental- 
ly arlsSk"  In  the  course  of  hte  optadon  tlis 
learned  Jndge  further  says:  "Indeed  tbe  Us- 
tory  ot  fbe  origin  ot  the  power  (to  xalse  reve- 
nue) already  snggestsd,  abundantly  proves  that 
that  It  lias  been  omfined  to  Mils  to  levy  taxes 
in  tiie  strict  sraise  ot  the  word,  and  has  not 
been  underBtood  to  extend  to  hills  for  other 
purposes  which  may  inddentally  create  reve> 
mie."  In  the  case  of  United  States  t.  James, 
38  Bhitchf.  207,  Fed.  Cos.  No.  15,4M,  Circnlt 
Judge  Johns(m,  who  wrote  Uie  <H>inton  of 
the  court,  says:  "Certain  le^atiTB  meas- 
ures are  unmistakably  bills  for  raising  rev- 
enue. These  impose  taxes  upon  tbe  pe(qil^ 
dtlier  dlrecUy  or  indirectly,  or  lay  duties, 
imposts,  or  excises  for  the  use  at  ttie  govern- 
ment" In  the  case  ot  United  States  v.  Mayo^ 
26  Fed.  Caa.  1280  (No.  10^754.  Judge  Story, 
who  delivered  the  (^)InIon,  uses  the  follow- 
ing language:  "The  true  meaning  of  rere- 
nus  laws  in  this  dause  Is  nidi  laws  u  are 
made  for  the  direct  and  avowed  purpose 
for  creating  and  securing  revenue  or  pub- 
lic funds  for  the  service  of  Ibe  goron* 
meat  No  laws,  whoss  collateral  w  indirect 
operation  might  posdUy  conduce  to  flie  pub- 
lic or  fiscal  wealtii,  are  within  tbe  scope  of 
the  provMon.**  A  case  frequently  dted  In 
the  qnestl<m  now  under  riUscassicn  Is  Perry 
County  et  al.  v.  Selma,  etc,  Ballway  Oom- 
pany,  68  Ala.  540.  Counsd  for  lioth  sides 
dte  it  as  supporting  their  contrition  in  the 
case  at  bar.  The  act,  comjdalned  ot  in  the 
Alabama  cas^  attenqpting  to  levy  a  state 
tax  of  %  of  1  per  cmt:  <m  r^way  property, 
originated  In  the  Senate,  and  the  court  held 
that  it  was  null  and  void  for  that  reason. 
The  tOect  of  the  provision  was  to  actually 
lower  the  rate  ot  taxation  of  the  state,  but 
the  court  hdd  neverttieless  llia^  because  It 
levied  a  tax.  It  was  a  bill  for  raising  reve- 
nue. Mr.  Justice  Ston^  irtio  wrote  the  opin- 
ion of  the  court,  defines  the  language  "to 
raise  revenue"  as  follows:  "It  Is  dear  to  our 
minds  that  Increase  of  revenue*  is  not  Implied 
In  the  language  to  ralas  revenua,'  Tlie 
transitive  verb  to  raise*  In  this  connection 
means  'to  bring  together;  to  collect;  to 
levy ;  to  get  together  for  use  or  service  as 
to  raise  money.'  •  •  •  ••  Wdwter's  IJlc- 
tlonary.  Hie  precise  meanii^  in  this  dause 
iB  to  levy  a  tax  as  a  means  of  collecting 
revenue.  See  Harper  v.  Commissioners  of 
Elberton,  28  (3a.  566.  "The  act  In  question 
In  one  sense  reduced  the  taxes,  for  it  sssam- 
ed  to  relieve  owtain  railroad  property  from 
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oonnty  teaatlon.  Bnt  It  was  ramOieleM  a 
bill  to  raise  rerenoe.  It  ^asnmad  to  rqmal 
BecUon  24,  Beranne  Laws  1868  (Pampb.  Acta 
1868,  p.  807) ;  levied  a  tax  for  stote  parpoeee 
on  the  rlfl^t  ot  way*  roadbed,  *  *  *  of 
all  railroads  tai  this  state.**  The  Alabama 
court  obTlously  followed  Judge  Story's  defi- 
nition of  flie  phrase  "to  raise  reroin^"  and 
decided  the  question  on  the  ground  that  the 
law  was  one  that  lerled  a  tax  for  state  pur- 
poses. In  wblcb  position  we  ttilnk  tike  court 
was  dearly  right  But  it  seems  to  us  the 
ease  at  bar  does  not  fall  within  that  class  of 
cases.  We  have  a  complete  reronue  law  for 
the  purpose  of  raising  monsiy  to  defray  tiie 
expraLBM  of  state,  county,  and  municipal  gov- 
ernment, and  one  that  would  amwrtion  tiie 
burdms  of  gorernmoit  justly  and  equally 
among  the  taxpayers  If  all  property  owners 
conQtlled  with  Ito  provisions.  Unfortunate- 
ly this  is  not  the  case^  and  the  Legislature 
found  it  Dsoessary  to  provide  a  means  for 
reaching  property  which,  Uiroogh  fraud  or 
other  means,  was  omitted  from  taxation, 
whereby  such  property  and  the  ownm  there- 
of would  be  required  to  pay  their  Jort  riiare 
of  ttaeiburdens  of  government  To  our  minds 
such  a  law  Is  In  no  Beam  a  bill  for  raising 
revenue,  altiiough  it  may  Inddoatally  have 
that  effect  It  does  not  belong  to  that  class 
of  revenue  bills  mentioned  by  Judge  fitory 
as  tliose  tiiat  levy  taxes  In  the  strict  sense 
of  the  word.  *Hr.  Justice  Harlan,  in  Twin 
City  National  Bank  v.  Nebeker,  167  17.  S. 
196,  17  Sup.  Ct  706.  42  Lk  Ed.  1S4,  approves 
the  position  of  Judge  Story  tn  tiie  following 
language:  **lCr.  Justice  Story  has  well  said 
that  tbe  practical  construction  of  the  Con- 
stitution, and  the  Idstory  ot  the  origin  of  the 
constitutional  provision  In  question,  proves 
that  revenue  Mils  are  those  tliat  levy  taxes 
in  the  strict  aeaao  of  tiie  word,  and  are  not 
bills  for  other  purposes  which  may  inciden- 
tally create  revenue."  The  last  case  In  the 
United  States  Supreme  Oonrt  touching  the 
subject  under  discussion  was  the  case  of  Mil- 
lard T.  Roberts,  202  U.  S.  420,  26  Sup.  Ct 
674,  60  h.  Ed.  1090.  This  case  foUows  the 
case  of  Twin  C9ty  National  Bank  v.  Nebeker, 
supra,  and  again  dtes  Judge  Story  with  ap- 
proval. Senate  Bill  No.  246  makes  no  levy 
nor  lays  nor  Imposes  any  tax.  As  its  tltie 
shows,  It  Is  "An  act  for  the  discovery  of 
property  not  listed  for  taxation,  providing 
for  Its  asseBsment  and  the  collection  of  taxes 
thereon."  ThA  foregoing  cases  seem  to  sup- 
port the  contention  of  counsel  for  the  de- 
fendant The  following  cases  are  more  or 
less  In  point  to  the  same  effect:  Fletcher  v. 
Oliver,  26  Ark.  289 ;  Commonwealth  v.  Bai- 
ley, 81  Ky.  305 ;  Geer  v.  Commissioners,  97 
Fed.  430,  88  C.  C.  A,  250;  Opinion  of  Jus- 
tices, 70  N.  H.  640,  SO  Ati.  820 ;  Opinion  of 
Justices,  126  Mass.  6&7;  Northern  Counties 
IDV.  Trust  V.  Sears,  30  Or.  888.  41  Pac.  931. 
36  L.  B.  A.  188;  Thlerman  Co.  v.  Common- 
wealth (Ey.)  87  S.  W.  366;  Raymond  et  al.  v. 
Klbbe  et  al.  (Tex.  Glv.  Apik)  95  8.  W.  727; 


State  r.  Wri^t  et  sL,  14  Or.  860, 12  Pac.  708; 
Kennamer  v.  Btete,  160  Ala.  74, 43  South.  4S2 ; 
Dnidiar  t.  Frazer,  78  Ala.  688 ;  v.  Stete, 
Si  Tex.  Gr.  B.  B14.  21  S.  W.  190;  Day  Land 
Co.  T.  State,  68  Tex.  626^  4  S.  W.  865;  Sbep- 
pard  T.  DowUng,  127  Ala.  1, 28  South.  701,  85 
Am.  StR^.  68;  Successiott  of  Olranovidi.  60 
La.  Ann.  625,  24  South.  670;  Succession  of 
Sala,  60  La.  Ann.  1009,  24  South.  674;  Uum- 
ford  V.  fiewaU,  11  Or.  67.  4  Pac.  685,  60  Am. 
B^  462;  Omrf<ad  t.  Unn.  Co.,  11  Or.  48% 
5  Pac.  738;  U.  S.  t.  HUl,  123  U.  S.  681,  8 
Sup.  Ct  808,  81  L.  Ed.  275;  U.  S.  t.  Broad- 
head,  127  U.  S.  21%  8  Sup.  Gt  1101,  32  L. 
Ed.  147. 

The  next  ctmtentloa  of  oonnsd  tor  plain- 
tiff is  to  the  effect  that  it  Is  impossible  for 
said  act  to  have  uniform  dperatlon  through- 
out the  rtate^  if  applied  retrospectivdy,  for 
tlie  reastm  that  no  tsxes  have  heretofore 
bem  levied  in  tiiat  part  ot  tiie  state  tiere- 
tofOTO  known  as  Indian  Territory,  and  there- 
fore said  act  can  have  no  operation  in  that 
part  of  the  stat^  and  if  said  revenue  Should 
be  applied  in  support  of  the  state  institu- 
tions, it  would  fall  wholly  on  tiiat  part  of  the 
state  horetofore  known  as  Oklahoma,  witii- 
out  any  part  tliereof  falling  on  the  eastern 
part  of  the  state,  heretofore  known  as  In- 
dian Territory.  We  brieve  this  position  is 
untenable.  When  the  two  territories  were 
erected  into  one  state,  the  state  assumed  all 
of  the  debta  of  the  territory  of  Oklahoma, 
and  succeeded  ^o  all  its  rights.  Section  3,  par. 
4,  Bnabling  Act  (Act  June  16.  1906,  c.  8335, 
84  Stat  270),  provides:  That  the  debta  and 
liabilities  of  said  territory  of  Oklahoma  shall 
be  auomed  and  paid  by  the  state."  Section 
1  of  the  schedule  (Bunn's  Ed.  I  460)  provides 
that:  "No  existing  rights,  actions,  suits, 
proceedings,  contracta  or  othw  claims  shall 
be  affected  by  the  change  in  the  toena  ot 
government  but  all  shall  continue  as  if  no 
change  In  the  forma  of  government  had  tak- 
en place."  Section  3  of  the  schedule  (Bunn's 
Ed.  8  462)  provides  thait:  "All  debta,  fines, 
penalties,  and  forfeitures ,  which  have  ac- 
crued or  may  hereafter  accrue  to  the  terri- 
tory of  Oklahoma  shall  Inure  to  the  state 
of  Oklahoma,  and  may  be  sued  for  and  re- 
covered by  the  state."  It  Is  significant  that 
the  enabling  aot  provides  that  the  debts  and 
IlabllltleB  of  the  territory  of  Oklahoma 
should  be  assumed  by  the  state,  and  no  men- 
tion made  of  the  debts  of  the  Indian  Terri- 
tory, because  there  were  none.  Neither  did 
the  sections  of  the  schedule  above  quoted 
give  the  right  to  the  state  to  collect  any 
debts,  fines,  penalties,  or  forfeitures  owing  ta 
the  Indian  Territory,  because  there  were  none, 
bnt  the  schedule  does  give  the  right  to  the 
state  to  enforce  any  existing  righta,  ac- 
tions, suits,  proceedings,  contracts,  or  claims, 
debts,  fines,  penalties,  and  forfeitures  owing 
to  'the  territory  of  Oklahoma.  The  Indebt- 
edness of  the  territory  of  Oklahoma  at  tbe- 
time  of  the  admission  of  the  state  was  ap- 
proximately |70(M>00.   This  debt  was  eoor 
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tracted,  and  tbe  money  nsed,  for  tbe  benefit 
of  tbat  part  of  the  state  formerly  known  as 
Oklaboma  Territory.  This  debt  is  assumed 
by  the  state.  The  people  of  the  Indian  Terri- 
tory side  of  tbe  state  received  none  of  the 
benefits  of  the  money  expended  and  repre- 
sented by  this  debt  It  Is  possible,  indeed  It 
Is  probable,  that  had  the  class  of  pwsons 
whom  Senate  Bill  No.  245  was  Intended  to 
reach  listed  their  property  under  the  law  In 
force  In  Oklahoma  Territory,  itfaere  would 
have  been  no  indebtedness  on  the  Oklahoma 
side  of  tbe  state  and  both  territories  would 
Have  come  Into  the  Union  on  an  equal  foot- 
ing so  far  as  taxation  was  concerned.  It  Is 
the  universal  rule  that  the  burdens  of  taxa- 
tion must  be  dletrlbnted  according  to  the 
benefit  derived,  and  this  is  so  wbether  a  tax 
Is  gathered  for  a  future  benefit  or  Cor  a  ben- 
efit already  rec^ved.  It  would  have  been 
unjust  to  the  Oklahoma  side  oi;  the  state 
to  have  been  compelled  to  pay  state  taxes  for 
the  year  1907,  when  no  levy  for  state  pur- 
poses for  that  year  was  made  on  the  In- 
dian Territory  side  of  the  state,  because  the 
entire  stato  would  have  reaped  the  benefit 
of  such  taxes.  Accordingly  the  Legislature, 
by  an  act  approved  on  the  lltb  day  of  Jan- 
uary, 1908,  remitted  all  state  taxes  for  the 
year  1907.  But  to  do  an  equal  equity  to 
the  Indian  Territory  side  of  the  state,  the 
Legislature,  by  the  act  now  In  question,  pro- 
vided that  the  state  might  collect  tbe  taxes 
which  should  have  been  collected  by  the 
Oklahoma  Territory  for  the  years  prior  to 
1907  on  property  negligently  or  fraudulently 
omitted  from  tbe  tax  list  By  permitting 
this  law  to  operate  prior  to  tbe  year  1907, 
those  who,  1^  one  means  or  another,  es- 
caped the  payment  of  taxes  on  tbe  Okla- 
homa side  will  be  compi^led  to  pay  a  debt 
to  tbe  state  that  they  formerly  owed  to  tbe 
territory  of  CMaboma,  and  will  thus  help 
to  pay  tbe  Oklaboma  Territory  debt^  assnm- 
ed  by  the  state  under  the  enabling  act 

It  is  not  the  punrase  of  this  act  to  tax 
any  of  the  people  on  the  Oklaboma  aide  of 
tiie  state.  It  mwely  provides  tbe  state  wltb 
a  procedure  wberel^,  ttirongb  ite  projfa  of- 
flcOTs,  It  may  oiforce  rigbts  existing  in  fa- 
vor of  tbe  territory  of  Oklaboma  at  tbe  time 
tbe  two  territories  wore  erected  Into  a  atete, 
on  account  of  taxes  wblcb  sbould  bave  been 
paid  on  omitted  propoty.  That  aneb  taxes 
constitute  a  claim,  debt  or  liabllily  owins  to 
tbe  Btete  baa  lieen  frequently  de(dded  by  tbe 
courts.  In  Stniges  r.  Oartw,  114  U.  8.  611, 
6  Sup.  Ot  1Q14,  29  Bd.  m  It  i>  held  tbat: 
'The  act  of -tbe  Le^lslatore  of  Ohio  of  April 
11, 1878  (75  Ohio  Lews.  p.  providing  for 
the  correctkm  of  the  returns  of  property  for 
taxation  prevloudy  made,  la  not  retroactive 
und«  section  28,  art  2,  of  the  Oonstitntlon 
of  tbat  stated  It  mnely  gave  tbe  atete  a  new 
remedy  .  fOT  exlattng  rlgbts."  Tbe  Supreme 
Court  of  Indiana,  in  Graham  t.  Rnasell,  IK! 
Ind.  186,  S2  N.  B.  806,  held  tbat  the  right  Of 
tbe  atate^  througb  Ite  proper  ofllceni,  to 
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collect  taxes  on  property  omitted  from  tbe 
tax  Uste  Is  a  continuing  right,  and  Is  not 
terminated  by  the  death  of  tbe  property 
own»;  the  right  surviving  In  tbe  favor  of 
the  state  against  the  heirs,  devisees,  and  per- 
soual  repreaentetlves  of  the  deceased.  To 
the  same  effect  are  Beynolds  v.  Bowen,  13S 
Ind.  434,  36  N.  fi.  756,  37  N.  E.  962 :  Buck 
et  al.  V,  Miller,  147  Ind.  586.  45  N.  E.  647, 
47  N.  E.  8,  37  L.  B.  A.  384,  62  Am.  St  Bep. 
436 ;  Bedwood  County  v.  Winona  &  St  Peter 
Land  Co.,  40  Minn.  512,  41  N.  W.  465,  42  N. 
W.  473.  There  seems  to  be  no  conflict  be- 
tween tbe  courts  nf  the  states  upon  this 
question.  They  all  uphold  the  power  of  the 
Legislature  to  provide  remedial  procedure 
for  the  collection  of  taxes  on  property  omit- 
ted from  tbe  >tax  Hats  prior  to  tbe  current 
year,  and  hold  that  tbe  duty  of  the  property 
owner  to  pay  such  taxes  to  tbe  state  Is  a 
right  liability,  or  debt  In  the  broad  sense 
of  the  term,  which  the  state  can  enforce. 
Adopting  this  construction.  It  follows  that 
under  the  terms  of  the  enabling  act  and 
schednle  to  tbe  Constitution,  hereinbefore  set 
out  -the  stete  of  Oklahoma  Is  not  without 
autikorlty  to  enforce,  by  appropriate  l^lsla- 
tlon,  the  collection  of  texes  tbat  were  due 
to  tbe  territory  of  Oklahoma  upon  the  admls- 
dott  of  tbe  stete  into  tbe  Union.  Oommon- 
weattb  T.  Swelgart'8  Adm'r,  116  Ky.  293,  73 
S.  W.  768;  Bmnson  t.  Starbuck,  32  Ind. 
App.  457,  70  N.  E.  163;  Buck  v.  Beach,  164 
Ind.  37-58.  71  N.  E.  963,  108  Anb  St  Bep. 
272.  Moreover  the  courts  have  uniformly 
held  that  whaiever  a  law  of  a  general  na- 
ture is  passed  by  the  Legislature  for  tbe 
whole  atete,  and  la  not  applied  by  tbe  Leg- 
islature to  any  particular  locality  tbereot, 
and  baa  no  words  prohibiting  ite  operation  In 
any  particular  locality.  It  la  a  law  bavlng  a 
uniform  operation  throughout  the  state,  with- 
in tbe  meaning  of  tbe  conetitnttonal  provi- 
sions similar  to  eectitm  68;  ant  S,  of  our 
Constitution,  although  It  may  not  practically 
have  operation  Is  every  part  of  ttie  stete. 
Section  69,  art  Q»  aopra,  reads  as  follows! 
"Laws  of  a  general  nature  aball  have  a  uni- 
form operatiMi  throngbout  tbe  stete^  and 
where  a  gemral  law  can  be  made  applicable, 
no  special  law  sbaU  be  enacted."  Section  17. 
art  2,  of  the  Kansas  Oonatitutlon  reads:  "All 
laws  of  a  geueral  nature  shall  bave  a  onl- 
fonn  operation  throngbout  tbe  stete;  and 
in  all  cases  where  a  general  law  can  be 
made  applicable,  no  special  law  shall  be 
enacted."  In  Noffslgger  UcAlllstn-,  12 
Kan.  811^  tbe  queetlim  before  tbe  court  was 
the  validity  of  a  law  providing  tbat  tbe 
b(urd  ot  county  commissioners  of  any  conn- 
^  mi^.  upon  petition  of  a  majral^  ot  the 
qualified  electors  of  any  township,  make  an 
order  that  all  persons  owning  domestic  ani- 
mals of  any  kind  shall  ke^  tlum  conflned 
during  tbe  nl^ttlm^  etc.  It  waa  claimed 
tbat  this  act  was  r^ngnant  to  tbe  above 
section  of  tbe  Kansas  Constitution.  Mr. 
Justice  Valentin^  who  wrote  tbe  opinion  pi 


Digilized  by 


OkL) 


AKDGBBON  v.  RITTERBUSCH. 


X009 


the  court  In  discussing  the  proposltioa  sa^: 
"Nether  is  this  act  In  contrBTeutiou  of  sec- 
tioii  17  of  article  2  of  the  ConstitatloD.  It 
was  enacted  for  the  whole  state,  and  for 
every  part  thereof.  Any  township  In  the 
state  may  come  within  the  provisions  of  ar- 
ticle 1  of  the  act  or  any  township  may  re- 
main out  In  this  respect  the  act  resembles 
many  other  acts  which  depend  for  theli 
practical  operation  npon  the  discretion  of 
the  county  board,  or  the  people,  or  the  hap> 
pening  of  certain  conttngeQcIes.  •  •  • 
Whenever  a  law  of  a  general  nature  Is  passed 
by  the  Legislature  for  the  whole  state,  and  is 
not  applied  by  the  Legislature  to  any  partl- 
calar  locality  (thereof,  and  has  no  words  pro- 
hibiting its  operation  in  any  particular  lo- 
cality thereof,  It  Is  a  law  bavli^  a  Uniform 
operation  tbronghoat  the  state,  within  the 
meaning  of  said  constitutional  provision, 
although  It  may  not  practically  have  opera- 
tion in  every  part  of  the  state."  Other 
Kansas  cases  in  point  are  Leavenworth  Go. 
T.  Miller,  7  Kan.  479. 12  Am.  Rep.  425;  Board 
of  Comma,  v.  Shoemaker,  27  Ean.  77 ;  Frauds 
T.  A.,  T.  A  S.  P.  R  E.  C3o.,  19  Kan.  803.  In 
Qroesch  v.  State,  42  Ind.  647,  it  is  held  that 
'The  Constitution  does  not  require  that  the 
operation  of  laws  throughout  the  state  shall 
be  uniform,  in  any  other  sense  than  that 
their  operation  shall  be  the  same  In  all  parts 
of  the  state  nnder  the  same  circumstances 
and  conditions."  To  the  same  effect  are 
People  V.  Wright  70  Xtl.  388,  and  Bucklew 
T.  Ry.  Co.,  64  Iowa.  603,  21  N.  W.  103.  It 
has  been  held  that:  **A  law  framed  In  gen- 
eral terms,  restricted  to  no  locality,  and 
operating  equally  upon  all  of  a  group  of 
objects,  which,  having  regard  to  the  purpose 
of  the  I^lslatlon,  are  distinguished  by  char- 
acteristics sufficiently  marked  and  import- 
ant to  make  them  a  class  by  themselves,  Is 
not  a  special  or  local  law,  but  a  general  law." 
State  V.  Parsons  et  al.,  40  N.  J.  Law,  123; 
State  V.  Essex  Oo.,  45  N.  J.  Law,  504.  The 
language  of  Senate  Bill  No.  245  Is  general 
In  its  scope;  and,  while  it  Is  true,  giving  it 
a  retrospective  construction,  it  may  not  affect 
the  Indian  Territory  side  of  the  state  to 
the  same  extent  tliat  It  will  the  Oklahoma 
Territory  aide,  on  account  of  the  difTer^ce 
In  conditions  prevailing  prior  (to  stetehood. 
yet  the  same  may  be  said  of  most  any  oth- 
er law.  Ab  was  said  by  Mr.  Justice  Valen- 
tine, in  the  case  of  Oommlssloners  v.  Miller, 
supra :  "Scarcely  any  of  our  laws  liave  had 
any  actual  or  practical  operation  out  in  the 
Buffalo  region,  and  yet  it  will  hardly  be 
contended  that  they  are  unconstitutional  for 
that  reason."  We  think  this  reflection  of 
Judge  Valentine  has  peculiar  application  to 
the  state  of  OklahcHna,  which  is  composed  of 
the  territories  of  Oklahoma  and  Indian  Terri- 
tory, where  prior  to  statehood  there  was 
•ach  marked  dissimilarity  In  governmental 
and  Industrial  conditions. 

The  next  contention  urged  by  counsel  for 
plalntur  is  that  tlw  act  !■  In  conflict  trlth 
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section  19,  art  10,  of  the  Constitution,  which 
provides  tliat  every  act  levying  a  tax  shall 
specif  the  purpose  for  which  said  tax  is 
levied,  and  that  the  tax  so  levied  shall  not 
be  devoted  to  any  other  purpose.  The  same 
question  was  before  the  Supreme  Court  of 
Hlnnesote  in  County  of  Redwood  v.  Winona 
St  St  Peter  Land  Gon^ny,  40  Minn.  S12, 
41  N.  W.  465,  42  N.  W.  478,  where  Mr.  Jus- 
tice Mitchell,  who  ddivered  the  opinion  of 
the  court  answers  these  objections  in  the 
following  language:  "The  burden  of  ap* 
pellant'B  argument  In  support  of  the  first 
propositlMi  seenu  to  be  that  the  Legislature 
has  no  power  to  authorise  ft  tax  fbr  past 
years  upon  property  theretofore  omitted, 
when  all  the  purposes  of  taxation  for  sucb 
years  have  been  fully  snbserved;  that  tazec 
can  only  be  levied  to  defray  the  expaues  of 
the  state  and  local  government  and  that  U 
these  b8<A  taxes  are  levied  and  collected, 
there  Is  now  no  object  to  wbldi  tb^  could  be 
applied;  that  they  wcmld  be  a  mere  idle  mr' 
plus  In  the  treasury;  that  the  fact  that  In 
past  years  lands  have  been  omitted  cannot 
be  made  the  basis  of  presoit  taxation.  Tba 
grand  fallacy  in  this  aignment  is  In  assnmr 
Ing  that  statutes  like  the  one  under  consid- 
eration are  acts  authorizing  original  ten- 
tion.  The  tax  wbm  a  debt  or  liablUfy  whldi 
the  land  owed  In  the  year  when  tt  ought  to 
have  been  asscMed.  Sncb  statutes  are  pure- 
ly remedial  In  their  nature,  and  only  go  to 
confirm  preexisting  rights  by  adding  to  the 
means  of  enfbrdng  existing  obligations.  And 
It  can  hardly  be  necesury  at  this  day  to  ar- 
gue that,  wbraerer  property  has  escaped  pay- 
ment ot  its  share  of  the  public  burdens,  it 
18  competent  for  the  Legislature  to  provide 
for  ite  assessment  or  reassessment  for  faadk 
years,  and  for  tibat  purpose  it  may  ad<q?t  any 
method  which  It  might  have  ori^ally  adopt* 
ed  for  the  enforcement  of  the  ccdlectton  of 
taxes.  -There  Is  no  dltf^rence  In  principle  be- 
tween a  case  where  property  has  escaped 
taxation  by  reascm  of  its  entire  omission 
from  the  assessment  tolls  and  a  case  where 
it  has  escaped  by  reason  of  defects  in  at- 
tempted proceedings  fbr  the  enforcement  of 
the  tax.  In  elthw  ease  the  debt  or  liability 
for  Its  share  (tf  the  public  burdens  remains, 
and  it  may  be  ascertained  and  enfwced  tn 
any  anbseqnntt  year;  and  the  owner  cannot 
object  to  any  partteular  method  adopted  for 
that  purpose,  provided  It  operates  equally 
and  Justly.  The  principle  of  all  the  cases  Is 
that  the  taxing  power,  when  acting  within 
Its  legitimate  sphere,  la  one  which  knowa  no 
stopping  place  until  It  has  accomplished  the 
purpose  for  which  it  exists,  viz.,  the  actual 
enforcement  and  collection  from  every  law- 
ful object  of  taxation  of  its  proportionate 
share  of  the  public  burdens;  and,  if  prevent- 
ed by  an  obstacle.  It  may  return  again  and 
again  until,  the  way  being  dear,  the  tax  Is 
collected.  This  right  to  assess  or  reassess 
for  back  taxes,  under  appropriate  I^slatton, 
has  been  fully  recognized  by  tids  court  In 
Oomitr  oC  OlmatMd  v.  Barber,  81  Minn.  256^ 
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17  N.  W,  4TS,  044,  and  County  of  Bamsey  v. 
Chicago,  MU.  &  St  Paul  Ry.  Co.,  83  Minn. 
537,  24  N.  W.  813.  It  Is  laid  down  as  the  un- 
questioned law  by  every  text-writer.  Cooley, 
Tax'n,  f  S09;  Welty,  Assessm.  S  197; 
Blackw.  Tax  Titles,  H  326,  961 ;  Bummgb'i 
Tax'n,  S  93;  2  DUl.  Mun.  Corp.  814.  It  Is 
supported  by  an  -unbroken  line  of  decisions, 
not  only  In  cases  where  an  abortive  attempt 
to  enforce  the  tax  had  been  previously  made, 
but  also  in  cases  where  It  had  been  assessed 
against  the  wrong  person,  or  where  as  In 
this  case,  property  had  entirely  escaped  as- 
sessment Fairfield  v.  People,  94  III.  244; 
People  T.  Board  of  Assessors,  92  N.  Y.  430; 
City  of  Wheeling  t.  Hawley,  18  "W.  Va.  472 ; 
Harwood  v.  North  Brookfleld,  130  Mass.  S61; 
Hubbard  v.  Garfield,  102  Mass.  72;  Byra  v. 
Detroit,  60  Mich.  66,  12  N.  W.  912,  14  N.  W. 
696;  Overlng  t.  Foote,  43  N.  Y.  290;  North 
Carolina  B.  Co.  v.  CcHnmlssIonerB,  82  N.  C. 
259;  Mills  T.  Charleton,  29  Wis.  400,  9  Am. 
Bep.  578.  The  fact  that  the  public  expenses 
have  been  paid  for  the  years  In  which  the  tax- 
es were  omitted,  or  that  the  particular  public 
purposes  for  wlilch  they  were  or^nally  re- 
Qulred  luve  been  met  with  otiber  funds,  or 
that  the  collection  of  the  omitted  tazee  may 
temporarily  create  a  surplus  of  pobllc  reve- 
nue, presents  no  constitutional  ground  why 
omitted  property  gfaould  continue  to  escape 
its  due  share  of  taxation.  When  collected, 
these  taxes  will  still  belong  to  the  public, 
and.  like  any  other  surplus,  be  subject  to 
future  appropriation,  and  thereby  lessen  fu- 
ture taxation  upon  those  who  have  already 
paid  more  than  their  share.  Tillage  of  Hyde 
Park  V.  IngallB,  87  111.  11;  Fairfield  t.  Peo- 
ple, supra."  The  above  case  in  many  of  its 
aspects  is  similar  to  the  case  at  bar,  and 
has  application  to  other  points  raised  by 
counsel  for  plaintiff,  as  well  as  to  the  specific 
point  It  is  cited  to  sustain.  Other  authori- 
ties In  point  are:  Cleveland,  C,  C.  &  St  L. 
By.  Co.  V.  People,  208  III.  9,  69  N.  B.  832; 
People  V.  By.  Co.,  216  Bl.  221,  74  N.  B.  734; 
Lawrence  v.  Traner,  136  Bl.  474,  27  N.  E. 
197;  Union  Pac.  B  B.  v.  County  of  Dawson, 
12  Neb.  254,  11  N.  W.  307;  Desty  on  Taxa- 
tion. 648. 

The  act  provides  that  the  board  of  coun- 
ty commissioners  may  contract  with  any  per- 
son, or  persons,  to  assist  the  proper  officers 
in  discovering  said  property  and  listing  and 
assessing  and  fixing  the  compensation,  not 
to  exceed  25  per  cent  of  the  taxes  recovered 
under  this  act.  Counsel  for  plaintiff  in- 
sists that  'this  would  be  diverting  a  part  of 
the  tax  from  its  original  purpose,  and  there- 
fore unconstitutional.  This  question  has 
been  before  the  Supreme  Court  of  Ohio  In 
State  ex  rel.  Morgenthaler  v.  Crltes,  Auditor, 
48  Ohio  St  142,  26  N.  E.  1052.  Article  12, 
{  5,  of  the  Ohio  Constitution,  provides  that: 
"No  tax  shall  be  levied  except  In  pursuance 
of  law ;  and  every  law  Imposing  a  tax  shall 
state  distinctly  the  object  of  the  same,  to 
whldi  CBlj  It  Bhall  b«  hj/jfheO.'*   This  sec- 


tion 1»  BubBtutlally  the  same  In.  l^^»ort  as 
our  section  18,  art  10,  supra.  The  Oblo 
law  provided  for  the  em^oyment  by  contract 
of  tax  luQuIsltors  by  the  board  of  supervis- 
ors, and  directed  that  Uiey  Shoidd  be  paid 
a  sum  not  to  exceed  20  per  cent  oat  of  the 
taxes  recovered  Tiztue  of  Hielr  efforts. 
Morgenthaler  bad  a  contract  as  tax  inqulai- 
tor,  and  had  listed,  or  caused  to  be  listed, 
omitted  property  belonging  to  we  Calvin  S. 
Brice  fbr  five  Buccesslve  years,  ranging  In 
amounts  of  about  $2,000,000  for  each  year. 
The  defendant,  Crites,  county  auditor,  re- 
fused to  assess  the  property  and  enter  it  on 
the  tax  rolls,  and  the  tax  inquisitor  brought 
mandamus  proceedings  against  hbn  to  com- 
pel htm  to  perform  his  duty  and  assess  the 
property.  On  the  part  of  the  defendant  It 
was  contended,  among  other  defenses,  that 
the  Ohio  law,  providing  for  the  payment  to 
the  tax  Inquisitor  20  per  cent  of  the  taxes 
recovered,  was  a  diversion  of  that  much  of 
the  taxes  from  their  original  object  con- 
trary to  the  fOregiMng  section  of  the  Ohio 
Constitution.  In  deciding  against  this  con- 
tention, Mr.  Justice  Bradbury,  who  delivered 
the  opinion  of  the  court,  says:  "This  con- 
tract is  claimed  to  divert  the  public  funds 
from  their  proper  objects,  and  Is  therefore 
illegal.  This  dalm  is  not  well  founded.  The 
contract  violates  no  statute  of  the  state.  On 
the  contrary.  It  is  a  contract  expressly  au- 
thorized by  an  aot  of  the  Legislature  (86 
Ohio  Laws,  p.  17(9,  passed  April  10, 1888,  To 
secure  fuller  and  better  returns  of  property 
for  taxation.  •  •  • '  Nor  Is  it  a  dlveredon 
of  the  public  funds,  but  is  rather  a  mode  of 
compensating  services  actually  performed  for 
the  public;  and,  to  quicken  the  energies  of 
the  servant,  this  compensation  Is  made  to  de- 
pend on  the  efficlMicy  of  bla  services.  To 
hold  that  the  Constitution  prohibits  the  Leg- 
islature to  authorize  the  officers  of  the  state 
or  county  to  employ  persons  to  assist  in  add- 
ing to  the  tax  duplicate  property  unlawful- 
ly omitted  therefrom  Is  entirely  too  narrow 
a  construction  of  that  instrument  The  stat- 
ute (85  Ohio  Laws,  p.  170)  must  be  regarded 
as  part  of  the  general  plan  by  whltii  the  con- 
stitutional rule  that  all  property  subject  to 
taxation  is  to  be  equally  taxed  may  be  en- 
forced, and  therefore  all  contracts  made  In 
accordance  with  its  provisions  and  val- 
id." The  foregoing  case  seems  to  fully  cover 
this  branch  of  the  subject;  and  as  we  are 
convinced  that  the  reasoning  therein  la  aoond, 
we  are  constrained  to  follow  it 

The  language  of  the  act  Is  ciearly  retroact- 
ive. It  declares  that:  "Prc^rty  that  has 
been  omitted  from  assessment  throu^  a  se- 
ries of  years,  shall  be  listed  and  assessed  for 
each  year  that  It  has  been  omitted  and  charg- 
ed with  the  levy  for  that  year."  This  lan- 
guage is  almost  Identical  with  the  Iowa  act 
upon  the  same  subject.  The  Supreme  Court 
of  Iowa  has  many  times  construed  that  act, 
and  held  that  it  applied  to  years  prior  to  its 
passage.  The  case  of  Btargea  r.  Garter,  114 
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V.  S.  511,  5  Sup.  Gt.  1014,  29  Ifc  Ed.  240,  Is 
<dettrly  In  point  (m  tbls  pnvosltlon.  This 
case  went  up  from  the  state  of  Ohio.  It 
fras  sought  to  tax  Starses  on  pnmnal  prop- 
erty omitted  fnnn  taxation  for  the  years 
1874  to  1^77,  IncInsiTei  Storgea  contended 
titat  ttie  Ohio  law,  given  a  retrospectlTe  ef< 
feet,  would  be  In  conflict  with  the  section 
of  ttie  OUo  Constitntjcm,  which  provided 
that  the  General  Assembly  shall  not  have 
power  to  pass  retroactive  laws.  Mr.  Justice 
Woods,  who  delivered  the  opInl<m  of  13n 
court,  held  that  the  act  Should  have  a  retro- 
spectlTe operation,  and  that  to  give  It  such 
effect  would  not  violate  the  Oblo  Gonstttn- 
tlon,  because  tbe  act  was  a  remedial  law, 
and  did  not  destn^  or  take  away  or  Impair 
vested  rights,  nor  create  new  obligations.  In 
respect  to  transactions  or  considerations  al- 
ready passed.  In  the  course  of  the  opinion 
Justice  Woods  says:  "In  sabstance,  this  con- 
tention is  that  a  taxiwyer,  who  has  been 
evading  the  payment  of  the  taxes  due  Arom 
lilm  by  making  false  returns,  can  dileld  him- 
self behind  ^e  annual  settlonent  made  by 
the  auditor  witli  the  treasurer,  in  which  bis 
returns  were  assumed  to  be  ^e,  and  that 
tbe  Leslslatare  can  pass  no  act  Ity  wbtch 
the  falBl^  of  the  returns  can  for  a  limited 
period  0n  tbls  case  foot  years)  be  exposed, 
and  tbe  payment  of  the  taxes  enforced.  In 
otbet  words,  that  the  taxpayer  bas  a  vested 
rlgbt  In  the  fruits  of  bis  false  returhs.  Sucb 
e  proposition  cannot  be  sustained.  In  our 
opinion  no  r^t  of  the  taxpayer  was  Invaded 
the  act  of  1878.  His  Investments  In  bonds 
and  stocks  were  subject  to  taxatlcm.  The 
taxes  npon  such  Investments  were  due  to  the 
state,  and  the  act  of  1878  merely  provided 
a  method  by  which  the  taxes  mlgbt  be  as- 
sessed and  collected  In  spite  of  the  annual 
settlements  made  by  the  auditor.  It  gave 
a  new  remedy  to  the  state  for  enforclag  a 
rlgbt  whldi  it  bad  all  the  time  possessed, 
namely,  the  rlgbt  to  taxes  upon  property  li- 
able to  taxation."  stnrges  v.  Carter,  supra, 
has  been  cited  and  followed  in  many  cases, 
among  them  being  Lambe  v.  McGormlck, 
116  Iow«,  160-175,  89  N.  W.  241,  Bacon  v. 
Comma.,  126  Mich.  22-27,  85  N.  W.  307,  60  I* 
S.  A.  321,  86  Am.  St  Rep.  524,  State  v.  Pors, 
107  WIB.  420-425,  83  N.  W.  706,  51  L.  R.  A. 
917,  Reynolds  v.  Bowen,  138  Ind.  434-445, 
86  N.  B.  756.  37  N.  B.  962,  and  Gager  v. 
Front  et  al.,  48  Ohio  St  89-107,  26  N.  B. 

loia 

Counsel  for  plaintlfT  to  sustain  his  next 
proposition  Insists  that  there  Is  a  rule  of 
constitutional  law  that  the  same  class  of 
property  must  be  assessed  and  taxed  In  the 
same  manner  and  by  the  same  method,  and. 
Invoking  this  rule  denies  the  authority  or 
right  of  the  treasurer  to  list  and  assess  prop- 
erty under  the  act  In  question.  He  does 
not  specifically  point  out  the  section  or  clause 
in  our  Oonstltution  contravened  In  that  par- 
ticular, but  cites  Revenue  Agent  v.  Tonella. 
70  Uln.  701.  14  Sontil.  17,  22  L.  R.  A.  346, 


which  holds  that  It  Is  not  competent  for  the 
Legislature  to  introduce  as  to  omitted  proiH 
erty  a  procedure  for  assessment  and  enforce- 
ment of  taxes  distinct  from,  and  Independ- 
ent of,  the  original  procedure  provided  by  the 
general'  statute  regarding  taxation.  The 
Mississippi  act  provided  a  state  revenue 
agent,  giving  him  anthori^,  without  notice 
to  the  property  owner,  not  only  to  list  and 
assess  property  entirely  omitted  from  the 
tax  lists,  but  also  antbority  to  raise  the  val- 
uation of  prcq^erty  already  assessed.  The  Su- 
preme Court  of  Mississippi  held  tiie  act  void, 
giving  various  reasons,  but  the  principal 
ground  upon  which  the  opinion  wlw  bued 
seems  to  be  (1)  that  the  act  gave  the  rev- 
enue agent  the  right  to  make  the  assessment 
or  to  raise  the  asseBsment  without  notice 
to  the  property  owner;  and  (2)  that  the  duty 
of  assessment,  under  the  Mississippi  Consti- 
tution, belonged  to  a  county  rather  than  a 
state  ofBcer,  Immediately  after  the  forego- 
ing decision  the  Le^slature  of  Mississippi 
passed  a  law  which  cured  the  defects  of  the 
<A<L  law,  giving  the  rlgbt  to  assess  the  prop- 
er^ to  the  county  assessor  and  the  county 
tax  collector,  and  required  10  days'  notice 
to  the  propert7  owner  and  gave  the  right  of 
appeal.  Section  474/0,  Miss.  Code  1806.  This 
later  law  bas  t>een  upheld  hy  the  Supreme 
Court  of  Mississippi.  Adams,  Bevenne 
Agent  V.  Clarke,  80  Miss.  134,  81  South.  :ilO. 
It  seems  to  us  there  Is  a  closer  analogy  be- 
tween our  act  and  the  la^  Mississippi  law 
than  the  old  one;  There  Is  this  difference 
betweoi  our  Constitution  and  the  Mississippi 
Constitution:  The  Mississippi  Constitution 
created  the  office  of  assessor,  who  was  a 
county  officer  with  well-known  and  defined 
duties,  whereas  our  Constitution  left  the 
revenue  laws  of  the  territory  of  Oklahoma 
Intact  BO  far  as  they  were  not  in  conflict 
with  it,  or  locally  Inai^Hcable.  The  ter> 
ritortal  law  provides  for  the  assessment  of 
property  omitted  from  the  tex  lists,  by  vari- 
ous officers.  Our  Constitution  does  not  at< 
tempt  to  change  any  of  the  territorial  pro* 
visions  In  regard  to  the  assessment  of  prop- 
erly omitted  from  the  tax  list  The  right  of 
the  Legislature  to  at  any  time  change  or  add 
to  the  list  of  county  officers  is  granted  by 
section  2.  art  17  (Bunn's  Ed.  |  824),  of  the 
Constitution.  The  following  cases  uphold 
the  law  for  the  assessment  of  property  omit- 
ted from  the  tax  list:  County  of  Redwood  v. 
Winona  ft  St  Peter  Land  Co.,  40  Minn.  612, 
41  N.  W.  465,  42  N.  W.  473;  Olmsted  County 
V,  Barber,  81  Minn.  256,  17  N.  W.  473,  044; 
Ramsey  Co.  v.  Hy.  Co.,  33  Minn.  537,  24  N. 
W.  313;  People  v.  Board,  92  N.  T.  430;  City 
of  Wheeling  v.  Hawley,  18  W.  Va.  472;  Har- 
wood  V.  N.  Brookfield,  130  Mass.  561;  Hub- 
bard V.  Garfield,  102  Mass.  72;  Byram  v. 
City  of  Detroit,  50  Mich.  56,  12  N.  W.  912, 
14  N.  W.  698;  Overing  v.  Poote,  43  N.  T. 
290;  Mills  V.  Charleton  et  al.,  20  Wis.  400, 
9  Am.  Rep.  578.  As  was  said  by  Mr.  Justice 
McClaln  In  Oahisha  v.  ^eaat,  lU  Iowa. 


Digilized  by 


1012 


98  PACUTO 


BEPOBTBB. 


(OkL 


597,  87  N.  W.  512:  "It  Is  anlformlty  of  bur- 
den, and  not  Identity  of  metbod  of  enforce- 
ment, whlcb  la  required  by  constitutional 
principles." 

Tbe  next  contention  of  coonsel  for  plaintiff 
IB  tbat  tbe  act  in  question  is  In  conflict  wltb 
tbe  organic  act  and  tbe  clause  of  the  Con- 
stitution to  tbe  effect  tbat  tbere  sball  be  no 
unequal  discrimination  in  taxing  pn^erty, 
but  tbat  all  property  sball  be  taxed  In  pro- 
portion to  Its  value.  They  argue  tbat  all 
property  Is  now  assessed  at  its  full  value, 
whereas  It  was  tbe  rule  In  previous  years  to 
assess  It  at  about  one-tblrd  or  one-fourth  of 
Ite  value,  so  that  we  have,  a  new  standard 
of  proportion,  which  taken  as  a  basis  In  this 
case  would  require  the  plaintiff  to  pay  three 
or  four  times  as  much  tax  as  was  formerly 
required.  To  our  mind  this  is  no  reason 
why  tbe  law  should  be  held  to  be  Invalid. 
It  Is  yet  In  the  power  of  the  Legislature 
to  require  a  reassessment  of  all  property 
which  has  heretofore  been  undervalued,  and 
require  taxes  to  be  paid  thereon  at  its  true 
value,  as  tbe  old  law  required.  The  Supreme 
Court  of  the  territory  of  Oklahoma  never 
recognized  a^y  other  basis  for  taxation  and 
has  repeatedly  held  tbat:  "Where  a  party 
seeks  to  enjoin  tbe  collection  of  a  tax  which 
he  claims  Is  excessive  and  Illegal,  arising 
from  either  the  action  of  the  assessor  or  tbe 
board  of  equalization  in  raising  the  returned 
value  thereof,  It  Is  not  only  necessary  to 
allege  in  the  petition,  but  it  must  be  proved 
upon  tfaettrial,  that  the  property  was  listed 
and  returned  for  assessment  at  Its  true  cash 
value,  before  a  court  of  equity  will  Inter- 
fere and  enjoin  the  coUectltm  of  the  tax 
claimed  to  be  excessive  and  void."  Alva 
State  Bank  t.  Renfrew,  10  Okl.  26,  62  Fac. 
285;  Shawnee  Hdw.  Co.  v.  Durham.  10  Okl. 
861,  61  Pac.  1096;  Wallace  et  al.  v.  Bnllen  et 
al.,  6  Okl.  17,  62  Pac.  954;  Lee  et  al.  v. 
Mebew  et  aL,  8  Okl.  136,  56  Pac  1046,  It 
has  been  held  In  a  long  line  of  well-consid- 
ered cases  tlmt  the  state  has  the  power, 
through  its  Legislature,  If  It  sees  fit,  to  pass 
retroactive  laws  providing  for  the  reassess- 
ment of  property  grossly  undervalued. 
Hence  tbe  owner  of  omitted  property  has  no 
right  to  complain  that  bis  property  Is  assess- 
ed at  Its  actual  cash  value  because  other 
property  has  been  assessed  heretofore  at 
much  less  than  its  real  valua  The  Legisla- 
ture may  at  any  time  require  the  reassess- 
ment of  all  Bucb  undervalued  property.  No 
property  owner  can  refuse  to  pay  bis  full  ob- 
ligations to  tbe  state  for  taxes  merely  be- 
cause some  of  his  neighbors  may  not  yet 
have  paid  their  full  obligation.  Some  future 
Legislature  may  require  all  such  to  dis- 
charge their  full  duty.  State  v.  Bank,  32  La. 
Ann.  1136;  Harwood  v.  N.  Brookfleld,  130 
Mass.  561;  State  v.  Weyerhaeuser  et  al.,  68 
Minn.  853,  71  N.  W.  265;  Id.,  72  Minn.  519, 
75  N.  W.  71&  This  last  case  on  appeal  Is 
reported  In  Weyerhaeuser  v.  State  of  Minne- 
sota. 176  U.  S.  550,  20  Sup.  Gt  485,  44  L. 


Bd.  583,  where  fbo  Judgment  ot  the  oonrt  be- 
low is  affirmed. 

Tbe  next  contrition  of  plaintiff  Is  that  the 
coUectlon  of  these  taxes  Is  barred  by  the 
statutes  of  limitation.  To  this  the  defend- 
ant answers  tbat  limitations  do  not  run 
against  tbe  state;  tbat  tbe  right  to  enforce 
the  collection  of  taxes  will  not  be  barred  by 
the  efflux  of  time,  unless  the  statutes  ex- 
pressly so  provide.  Counsel  for  plaintiff  con- 
tends that  to  this  claim  there  are  two  satis- 
factory replies:  First,  that  under  the  Okla- 
homa statutes  the  county  treasurer  Is  the 
collecting  officer,  and  It  Is  In  bis  own  name 
and  office,  and  not  as  tbe  state  or  its  rep- 
resentative; that  in  so  far  as  be  acts  in  tbe 
interests  of  those  entitled  to  tbe  taxes  he 
acts  to  the  extent  of  nearly  all  of  the  tax. 
In  behalf  of  tbe  county,  city,  or  school  dis- 
trict who  get  the  bulk  of  tbe  taxes;  second, 
the  state  in  no  sense  has  succeeded  to  the 
taxes  which  should  tiave  been  assessed, 
levied,  and  collected  by  the  territory  with 
any  better  right  to  enforce  the  payment  than 
the  territory  and  Its  officers  had.  It  Is  not 
denied  tbat  tbe  maxim,  "Nullum  tempus 
occurrit  regl,"  applies  to  tbe  United  States, 
both  as  to  the  federal  govemm«it  and  as  to 
the  several  states,  except  where  express  stat- 
utory provisions  to  the  contrary  exist.  Nei- 
ther in  Senate  Bill  No.  245  nor  In  our  gen- 
eral statutes  of  limitations  have  we  any 
provision  Indicating  that  the  state  shall  be 
bound  by  tbe  statutes  of  limitations,  in  ac- 
tions brought  by  it.  or  in  Its  behalf  by  its 
officers.  We  will  therefore  consider  only  the 
grounds  urged  by  counsel  for  plaintiff,  which 
he  claims  take  this  case  out  of  the  general 
rule.  In  Graham  v.  Bussell,  152  led.  186, 
52  N.  S).  806,  Mr.  Justice  Jordan,  who  deliv- 
ered the  opinion  of  the  court,  in  discussing 
this  question,  says:  "The  county  auditor  Is  a 
public  officer.  *  *  *  In  no  sense  can  It 
be  said  that  he,  as  such  official,  Is  tbe  owner 
of  the  taxes  arising  out  of  assessment  upon 
property  which.  In  the  discbarge  of  bis  du- 
ties, he  secures  to  be  placed  upon  tbe  tax 
duplicate;  for  such  taxes,  as  we  have  here- 
tofore said,  are  considered  In  law  as  be- 
longing to  the  state,  and  the  auditor  is  in- 
vested with  no  power  or  rights  in  any  man- 
ner to  cancel  or  release  tbe  claim  of  the 
state  for  such  taxes.  Tbe  state,  as  the  sov- 
ereign power.  Is  the  real  party  in  Interest, 
and  not  the  county  auditor."  And  in  Wa&- 
teuey  v.  Schott,  58  Ohio  St  410,  61  N.  E. 
34,  the  first  paragraph  of  the  syllabus  reads 
as  follows:  "Tbe  rule  tbat  statutes  of  lim- 
itation do  not  run  against  tlie  state  unless  It 
Is  expressly  provided  is  applicable  In  actiona 
where  the  state,  though  not  a  party  to  the  ' 
record,  is  tbe  real  par^  in  Interest"  Some 
states  bold  that  the. statute  of  limitations 
does  not  begin  to  run  until  the  assessmoit 
had  been  made.  The  state  of  Missouri  bas 
a  statute  expressly  providing  that  the  stat- 
ute of  limitations  sball  apply  to  actl<HU 
brought  by  tbe  state,  but  Id  tbe  case  o£  Stats 
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T.  VogelBang,  183  Mo.  17,  81  S.  W.  1087.  It 
-was  held  th&t  the  statute  of  limitations  did 
not  begin  to  mn  until  the  asaessment  was 
made.  To  the  same  effect  are  Railroad  Co. 
V.  Commw.,  64  Ky.  250;  Perry  Co.  t.  R.  R. 
Co.,  58  Ala.  646;  Gallup  t.  Schmidt,  154  Ind. 
196,  56  N.  E.  443.  Perry  County  t.  R.  R.  Co., 
Bupra,  held  that  In  Alabama  there  is  no  pre- 
sumption of  payment  of  taxes  until  .after  the 
expiration  of  20  years. 

As  the  second  contention  of  counsel  on  this 
branch  of  the  case  is  discussed  In  another 
part  of  this  opinion,  we  will  not  farther  no- 
tice It  here,  except  to  cite  State  v.  School 
Dlst  No.  8,  34  Kan.  237,  8  Pac.  208,  wherein 
It  ia  held  that  the  statutes  of  limitations  will 
not  nm  against  the  state  even  where  the 
state  holds  the  debt  sued  on  as  assignee  or 
transferee. 

Counsel  for  defendant  concedes  that  the 
penalty  of  60  per  cent.,  provided  by  section 
Wilson's  Rev.  &  Ann.  St  1903,  .should 
not  be  added  by  the  treasurer,  and  that  In- 
terest does  not  attach  until  the  taxes  are  due. 
In  support  of  this  theory  they  cite  State  v. 
Redwood  Lands,  40  Minn.  512.  41  N.  W.  465, 
42  N.  W.  473,  Galusha  v.  Wendt,  114  Iowa, 
697,  87  N.  W.  512,  and  Hereahelm  v.  Amd, 
117  Iowa,  83.  90  N.  W.  506.  The  last  two 
cases  hold  that  while  the  Iowa  law  permits 
the  treasurer  to  assess  property  omitted  from 
taxation  for  years  prior  to  the  passage  of 
the  act,  held,  on  the  other  band,  that  the  in- 
terest and  the  penalty  could  not  be  charged 
retrospectively.  Galusha  v.  Wendt,  supra.  Is 
Instructive  on  a  good  many  of  the  points  rais- 
ed In  the  case  at  bar.  In  relation  to  the  par- 
ticular question  now  under  discussion  Mr. 
Justice  McClaln,  who  delivered  the  opinion  of 
the  court,  says:  "It  seems  to  be  conceded 
that*  the  penalty  authorized  by  the  statute 
cannot  be  enforced  with  reference  to  taxes 
which  should  have  been  assessed  prior  to  the 
taking  effect  of  the  present  Code.  To  enforce 
such  a  penal  provision  retrospectively  would 
be  unconstitutional.  Cummlngs  t.  Missouri, 
4  Wall.  277,  825,  18  I*.  Ed.  866;  County  of 
Redwood  V.  Winona  &  St.  P.  Land  Co.,  40 
Minn.  512,  41  N.  W.  465,  42  N.  W.  473; 
County  of  Brown  v.  Winona  &  St  P.  Land 
Co.,  39  Minn.  380,  40  N.  W.  166 ;  Bartruff  v. 
Remey,  15  Iowa,  257.  But  the  penalty  may 
be  enforced  as  to  property  omitted  after  the 
taking  effect  of  the  Code,  and  the  whole  sec- 
tion is  not  rendered  unconstitutional  by  the 
fact  that  the  provision  as  to  the  penal^  can- 
not be  applied  retrospectively.  Gager  v. 
Prout,  48  Ohio  St  89,  26  N.  B.  1013.  The 
lower  court,  while  not  imposing  the  50  per 
cent  penalty,  did  compnte  interest  from  the 
time  when  the  taxes  on  the  omitted  property, 
If  duly  ass^sed,  would  have  been  payable. 
This  interest  we  think,  Is  in  the  nature  of  a 
penalty,  for  the  amount  of  the  taxes  to  be 
paid  was  unliquidated  until  the  treasurer 
made  the  computation  and  demanded  pay- 
ment Interest  was  therefore  Improperly  In- 
clnded  In  tbe  unoimt  oC  the  recoTerr.**  A 


law  Is  not  ex  post  facto  merely  when  It  Is 
criminal  in  character,  but  that  doctrine  ex- 
tends to  laws  which  are  penal  In  any  form, 
which  provides  the  imposition  of  some  puni- 
tive consequence  for  Its  violation,  whether  it 
is  a  fine  assessed  in  a  criminal  prosecution  or 
a  sum  to  be  taken  forcibly  for  the  violation 
of  any  other  process  prescribed.  The  part 
of  Senate  Bill  No.  245  which  provides  that 
"All  taxes  levied  under  the  provisions  shall 
bear  interest  and  penalties  at  the  same  rate 
as  provided  by  existing  laws,"  In  so  far  as  It 
attempts  to  operate  retrospectively,  falls 
within  that  class  of  legislation,  and  is  re- 
pugnant to  section  16,  art  2,  of  the  Constitu- 
tion, which  prohibits  the  enactment  of  ex  post 
facto  laws.  Black.  Interpr.  L.  259.  261; 
Gager  t.  Prout  Trees.,  48  Ohio  St  89,  26 
N.  E.  1013 ;  Watson  v.  Mercer,  8  Pet  88-110. 
8  L.  Ed.  870;  Ryan  v.  State,  5  Neb.  276; 
Galusha  v.  Wendt  114  Iowa,  897,  87  N.  W. 
612. 

It  is  next  contended  that  the  method  pro- 
vided by  Senate  Bill  No.  246  for  assessing 
escaped  or  omitted  proper^  lacks  the  essen- 
tial elements  of  a  hearing  upon  such  notice 
as  to  notify,  and  before  such  tribunal  as  Is 
adequate  for  the  determination  of  the  grave 
questions  the  exercise  of  this  remedy  pre- 
sents. In  other  words.  It  Is  claimed  that  the 
assessment  and  levying  of  this  tax  amounts 
to  taking  property  without  due  process  of 
law,  and  Is  therefore  repugnant  to  section  7. 
art  2  (Bunn's  Ed.  §  16),  of  the  Constitution, 
which  provides  that:  "No  person  shall  be 
deprived  of  life,  liberty,  or  property,  with- 
out due  process  of  law."  The  following  his- 
tory of  this  provision  Is  epitomized  from  the 
learned  and  interesting  discussion  thereof  by 
Prof.  Stemson,  In  his  work  on  Federal  and 
State  Constitutions  of  the  United  States: 
The  equal  right  to  law  was  established  as 
early  as  the  Charter  of  Liberties  of  Henry 
II,  and  extended,  not  only  to  tbe  barons,  but 
to  all  persons  except  actual  slaves ;  for  even 
tbe  villeins  had  full  law  rights.  Magna  Char- 
ta  recognizes  the  principle  of  equality  In 
Caps.  39,  and  in  40,  "To  none  will  we  sell,  to 
none  will  we  deny  right  or  Justice,"  and  in 
the  preamble  conceding  these  liberties  also 
"To  all  free  men  of  our  kingdom,"  and  ex- 
pressly In  Caps.  60,  extending  all  the  fore- 
going customs  and  liberties,  not  only  to  the 
king's  tenants,  but  they  are  to  be  observed 
by  all  others,  both  clergy  and  laity,  and  in 
Caps.  65  (omitted  by  Henry  III),  granting  the 
aforesaid  liberties  to  all  men.  "By  1485,'* 
says  Hallam,  "the  principle  that  all  officers, 
administrators,  or  soldiers  are  liable  at  the 
common  law  for  their  acts — that  is,  the  pro- 
hibition of  the  continental  administrative 
law — had  been  fully  established" ;  while  In 
1566  Speaker  Onslow  tells  Elizabeth  herself 
that  she  is  subject  to  the  common  law.  So  In 
the  Massachusetts  Body  of  Liberties  (clause  2} 
the  same  Justice  and  law  Is  «:tended  to  every 
on^  whether  an  inhabitant  or  a  for^gner; 
ftnd  In  the  Declaration  of  Independence  sp- 
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pears  the  famotm  statement  that,  "All  men 
are  created  eqnal,"  thus  extending  the  prin- 
ciple, established  under  Henry  II  600  years 
before,  that  they  are  only  equal  before  the 
law.  Caps.  39,  Magna  Charta  (1215)  pro- 
vides that:  "No  free  man  shall  be  taken  or 
imprisoned  or  disseised,  or  outlawed,  or  ex- 
iled, or  in  any  ways  destroyed;  nor  will  we 
go  upon  him  nor  will  we  send  upon  him, 
tmlesa  by  the  lawful  Judgment  of  his  peers, 
or  by  the  Taw  of  the  land."  It  is  particularly 
notable  that  the  words  of  Magna  Charta 
"legal  Judgment  of  his  peers  or  the  law  of 
the  land"  are  in  the  statute  of  28  Edward  III 
replaced  by  the  words  "due  process  of  the 
law,"  and  the  Petition  of  Right  (artlde  4) 
quotes  the  prorlsion  in  the  same  words.  It  Is 
probable  that  historically  the  words  are  syn- 
onymous; that  Is,  "the  law  of  the  land" 
means  by  indictment  and  procedure  at  the 
common  law,  and  "Judgment  of  his  peers" 
trial  by  jury,  while  "due  process"  Includes 
both.  There  Is  still  a  feeling  that  the  words 
"due  process  of  law"  will  not  Justify  pros- 
ecution by  information,  or  in  any  other  man- 
ner than  a  common-law  indictment  or  trial, 
except  by  jury.  The  Supreme  Court  of  the 
United  States,  however,  held  that  "due  pro- 
cess of  law"  does  not  necessarily  Include  trial 
by  Jury,  or,  in  certain  cases,  any  court  trial. 
Particularly  Is  this  the  rule  In  relation  to 
proceedings  for  raising  revenue  for  the  sup- 
port of  government  McMillen  v.  Anderson, 
95  n.  S.  37,  24  L.  Ed.  835 ;  Kentucky  Rail- 
road Tax  Cases,  IIG  U.  S.  321,  6  Sup.  Ct  57, 
29  L.  Ed.  414 ;  Lent  v.  Tlllson,  140  U.  S.  316, 
11  Snp.  CL  825,  85  K  Ed.  419;  King  T. 
Mulllns,  171  n.  6.  404,  18  Sup.  Ct  925,  43  L. 
Ed.  214.  The  courts  of  this  country  have  uni- 
formly held  that  the  necessity  of  revenue  for 
the  support  of  the  government  does  not  admit 
of  the  delay  attendant  upon  proceedings  in 
a  court  of  Justice,  and  that  they  are  not  re- 
quired for  the  enforcement  of  taxes  or  as- 
sessmaits.  In  Hagar  v.  Reclamation  Dis- 
trict, 111  U.  S.  701,  4  Sup.  Ct  663,  28  L.  Ed. 
669,  ft  was  held:  **Where  the  taking  of  prop- 
ertj  is  in  the  enforcement  of  a  'tax,  the  pro- 
ceeding Is  necessarily  less  formal,  and  wheth- 
er notice  to  him  is  at  all  necessary  may  de- 
pend npon  the  character  of  the  tax,  and  the 
manner  In  which  Its  amount  Is  determinable. 
The  necesBlty  of  revenue  for  the  support  of 
the  government  does  not  admit  of  the  delay 
attendant  upon  proceedings  In  a  court  of  Jus- 
tice, and  they  are  not  required  for  the  en- 
forcement of  taxes  or  assessments.  •  •  • 
Of  the  different  kinds  of  taxes  which  the 
state  may  Impose  there  is  a  vast  number  of 
which,  from  their  nature,  no  notice  can  be 
given  to  the  taxpayer,  nor  would  notice  be  of 
any  possible  advantage  to  blm,  such  as  poll 
taxes,  license  taxes  (not  d^ndent  upon  the 
extent  of  his  business^  and,  generally,  spe- 
cific taxes  on  things  or  persons  or  occupa- 
tions. In  such  cases  the  Leglslatare  In  au- 
thorizing Gxe  tax  Sxes  Its  amount  ud  that 
IS  the  end  of  the  matter." 


It  would  seem  from  an  examination  of  the 
authorities  that  due  process  of  law  does  not 
always  require  Judicial  hearings,  except  In 
matters  of  purely  Judicial  nature,  but  not  In 
matters  of  taxation,  or  matters  purely  ad- 
ministrative lu  their  nature.  State  v.  Spon- 
augle  et  al.,  45  W.  Va.  415,  32  S.  E.  283,  43 
L.  R.  A.  727.  In  such  cases  notice  1b  re- 
quired, which  notice  must  be  reasonable,  and 
it  must  afford  parties  a  reasonable  oppor- 
tunity to  be  heard  before  an  impartial  tri- 
bunal. Vlolett  V.  Alexandria,  92  Va.  561.  23 
S.  E.  909,  81  L.  R.  A.  382,  S3  Am.  St  Rep. 
825.  It  was  held  In  People  v.  Turner,  117 
N.  T.  227,  22  N.  E.  1022,  15  Am.  St  Rep. 
498,  and  Spencer  v.  Merchant,  100  N.  T.  SS.?. 
3  N.  E.  682,  that  an  opportunity  afforded  the 
taxpayer  to  appear  before  the  board  of  su- 
pervisors and  challenge  the  legality  and  fair- 
ness of  his  assessment  was  a  aatiafactimi  of 
his  rights  In  respect  to  a  hearing  on  the  sub- 
ject Senate  Bill  No.  245  provides  that:  "Be- 
fore listing  and  assessing  the  property  dis- 
covered, the  county  treasurer  shall  give  the 
person  in  whose  name  It  Is  proposed  to  assess 
the  same,  ten  days*  notice  thereof  by  regis- 
tered letter,  addressed  to  him  at  his  last 
known  place  of  residence,  fixing  the  time  and 
place  when  objections  in  writing  to  sacb  pro- 
posed listing  and  assessment  may  be  made. 
An  appeal  may  be  taken  to  the  county  conrt 
from  the  final  action  of  the  treasurer  within 
ten  days,  by  giving  notice  thereof  In  writing 
and  filing  an  apiieal  bond  as  in  cases  appeal- 
ed from  the  board  of  county  commissioners 
to  the  district  court"  This  provision  clearly 
contemplates  a  hearing  before  the  treasurer, 
and  a  trial  de  novo  In  the  county  court  <Hi 
all  Issues  raised  before  the  treasurer  If  ap- 
peal is  taken.  A  law  authorizing  the  assess- 
ment and  collection  of  taxes  on  omitted  pn^ 
erty  does  not  infringe  flection  7,  art  2,  of 
the  Constitution,  which  provides  that  "Xc 
person  shall  be  deprived  of  life,  liberty,  or 
property,  without  due  process  of  law,"  If 
the  owner  has  an  opportnni^  to  question 
the  validity  or  the  amount  of  it  either  before 
that  amount  is  determined  or  In  subsequent 
proceedings  for  Its  collection.  This  law  to 
our  mind  gives  such  opportunity,  and  that  Is 
all  the  taxpayer  is  entitled  ta  The  Iowa 
act  of  March,  1900  (Laws  1900,  p.  33,  C:  SO), 
section  1,  is  Identical  with  section  1  of  our 
act,  except  as  to  the  conrt  In  which  appeals 
may  be  taken.  Under  the  Iowa  act  hearings 
have  been  bad  before  the  treasurer,  and  the 
Supreme  Court  of  that  state  has  held  that 
the  treasurer  must  hear  evidence  In  order  to 
arrive  at  the  value  of  the  property  at  the 
time  the  assessment  of  the  omitted  property 
should  have  been  made.  Gibson  v.  Clarfc,  131 
Iowa.  325,  108  N.  W.  627.  The  SniH>«ne 
Court  of  Iowa  has  also  btAH  that  the  tax- 
payer Is  entitled  to  a  trial  de  novo  in  the 
district  court  on  all  issues  raised  by  him 
before  ttie  treasurer.  Gibson  v.  Cool^,  129 
Iowa,  529,  105  N.  W.  1011;  Schoonover  t. 
Petcina,  126  Iowa.  261, 100  N.  W.  49a 
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Gonnsel  for  plaintiff  also  ralaea  tbe  objeo 
tl<ai  that  appeals  cannot  be  takoi  to  tbe 
cotmtjr  court  because  that  court,  under  the 
Constitution,  has  no  anch  appellate  Jurisdic- 
tion. Counsel  argues  that  section  14  of  ar- 
ticle 7  (Bunn's  Ed.  1  180),  whlcii  prorldes 
that:  "Until  otherwise  provided  by  law,  tbe 
coun^  court,  shall  hare  Jurisdiction  of  all 
cases  on  appeals,  from  Judgments  of  the  Jus- 
tices of  the  peace  in  civil  and  criminal  cases; 
and  in  all  cases  etvll  and  criminal,  appealed 
from  Justices  of  the  peace  to  such  county 
court,  there  shall  be  a  trial  de  novo  on  ques- 
tions of  both  law  and  fact" — constitutes  a 
limitation  upon  the  appellate  Jurisdiction  of 
the  county  court  We  cannot  agree  with 
counsel  tlmt  the  L^lslature  could  not  confer 
cm  the  county  court  'appellate  Jurisdiction  In 
aummaiy  Quasi  Judicial  proceedings.  Tbe  proi 
ceedlng  b^ore  the  treasurer  Is  not  an  action 
at  law,  nor  ft  suit  In  equity,  but  a  summary 
proceeding  of  a  quasi  Judicial  nature.  Sheer- 
er V.  GItlsenS*  Bank,  129  Iowa,  664,  105  N. 
W.  102S.  The  Congtitutlm  glTes  the  county 
court  Jurisdiction  concurrent  with  the  district 
coart  In  drll  actions  where  the  amount  in- 
TolTed  does  not  exceed  fl,OO0,  with  certain 
excepted  cases.  A  proceeding  for  the  asseas- 
meat  and  coUecticn)  of  taxes  due  on  omitted 
property  Is  not  a  civil  action.  It  is  a  remedi- 
al proceeding,  granted  by  the  L^idatnre, 
conferring  upon  the  treasurer  a  remedial  right 
and  duty,  not  heretofore  existing,  for  the 
collection  of  taxes  due  aa  omitted  property, 
and.  as  a  matter  of  grace,  the  Le^lature 
gave  tbe  taxpayer  tbe  right  of  anneal  to  the 
county  court,  where  said  summary  proceed- 
ing may  be  heard  de  nora  It  makes  no  dif- 
ference whether  tbe  amount  of  taxes  Involv- 
ed In  any  particular  case  exceeds  yi,OUU; 
this  being  neither  an  action  at  law  nor  a 
suit  In  equity*  The  prlndple  involved  here 
was  before  the  Suineme  Court  of  ttie  territo- 
ry at  Oklahoma  in  the  case  of  Central  Loan 
&  Trust  Ca  V.  Campbell  Cunmlssion  Co,  S 
OkL  896,  48  Fac  4a  This  was  a  case  Involv- 
ing the  power  of  the  territorial  Legislature 
to  confer  upon  the  probate  Judge  tbe  rif^t  to 
issue  an  attachment  in  cases  pending  in  the 
district  court  when  the  Judge  of  the  district 
comt  was  absent  from  the  county.  It  was 
a^ned  that  this  would  be  depriving  the  dl»- 
trict  court  (tf  a  part  of  Its  Jurisdiction  under 
the  organic  act,  and  tiie  case  of  Ferris  v. 
Higley.  ao  Wall.  876,  22  L.  Ed.  883.  was  cit- 
ed in  Bnn>ort  of  th»  cmtentlon.  This  case 
held  that  tbe  Legislature  of  Utah  could  not 
confer  upon  the  probate  court  chancery  Juris- 
dlctl<Hi,  because  under  the  organic  act  of 
IJtali  the  district  and  Supreme  Courts  were 
vested  with  all  chancery  Jurisdiction.  In  dis- 
cussing the  Utefa  case,  and  distii^iBhing  it 
from  Central  Loan  ft  Trust  Co.  v.  Campbell 
GoDuniairiMi  Cow,  suiwa,  Mr.  Justice  Tarsn^ 
says:  '^r.  Justice  Miller,  speaking  for  Qie 
court,  declared  this  act  to  be  unconstltntlon- 
al,  but  the  broad  distinction  between  that  act 
and  the  one  we  are  considering  Is  readily  ajy- 


parait  the  Judicial  power  which  It  sought 
to  confer  upon  probate  courts  waa  not  that 
arising  upon  a  legislative  cause  of  action 
or  legislative  ranedial  procedure  which  tbe 
Legislature  might  bave  entirely  dispensed 
with,  or  might  have  conferred  upon  a  mere 
ministerial  officer,  but  that  act  attonpted  to 
confer  upon  the  probate  court  full  cracurrent 
Jurisdiction  with  tbe  district  court  In  all 
matters  clrli  and  criminal,  as  well  in  chan- 
cery aa  at  common  law.  Tbia  tbe  court 
rightly  lield  tta^  could  not  do ;  and,  wbile 
the  learned  Judge  In  tiie  opinlcm  uses  lan- 
guage from  which  it  has  been  argued  that 
the  court  intraided  to  bold  that  In  Utah,  un- 
der an  organic  act  identical  with  ours,  the 
Jurisdiction  of  probate  courts  was  confined 
exclusively  to  matters  of  probate,  and  that 
their  Jurisdiction  could  not.be  enlarged  by 
legislative  enactment,  we  tblnk  his  language, 
carefully  read,  will  bear  no  sudi  Intoitreta- 
tion,  but  that  tha  true  Intwpretettfm  tbere<tf 
makes  It  to  mean  that  Congress,  in  confer^ 
ring  on  supreme  and  district  courte  power  of 
general  Jurisdiction  In  civil  and  criminal  cas- 
e^  specifically  vesting  in  tbon  common-law 
and  chancery  Jurisdlctlmi^  did  not  intend  to 
leave  it  to  tbe  territorial  Legislature  to  cmi- 
fer  a  general  Juriadlction  upon  probate 
courts,  or  to  vest  them  with  the  essoitlal 
nature  or  Jurisdiction  ttf  the  suinreme  and 
district  courts;  or  to  autboriae  the  L^to- 
lature  to  modify,  in  essential  particulars,  the 
Cuutltution  or  Jurlsdlctltm  of  those  courts. 
But  it  was  not  intended  in  that  case  to  hold 
that  tlie  l^Islative  power  was  so  restric^ 
ed  fliat  tb^  might  not  confer  Jurisdiction 
upon  the  probate  courts,  or  tbe  Judge  there- 
of, in  matters  which  did  not  impair  the 
essential  nature  or  Juriadlction  of  the  su- 
preme or  district  courts,  or  r^te  to  com- 
mon-law or  chancery  Jurisdiction,  for  In  the 
opinion  tbe  learned  Ju^  says:  *We  are  not 
prepared  to  aay  that  in  deciding  w:hat  law 
Is  meant  in  this  phrase  "aa  limited  1^  law," 
we  are  wholly  to  exclude  laws  made  by  tbe 
L^slature  of  the  territory.  There  may  be 
oaaes  where  the  L^lslatnre,  conferring  new 
righto  or  new  remedies,  or  eatebllBbliv  anom- 
alous rules  of  proceedings  within  their  legis- 
lative power,  may  direct  in  wlut  court  th«y 
shfdl  be  had.  Nor  are  we  called  mx  to  deny 
that  the  functions  and  powers  of  the  probate 
court  may  be  more  specifically  defined  by 
territorial  statutes  within  the  limits  of  the 
general  Idea  of  tbe  nature  of  probate  oonrta, 
or  tliat  certain  duties,  not  strictly  that 
character,  may  be  Imposed  upon  than  the 
Legislature.'** 

The  distinction  sought  to  be  drawn  here 
between  a  quaid  Judldel  tribunal  and  a  court 
of  Judicature  Is  made  dear  in  Huir'a  Adm'ni 
V.  City  of  Bardstown,  120  Ky.  789,  87  8.  W. 
1096.  In  that  case  tbe  cl^  of  Bardstown 
passed  an  ordinance  providing  for  the  aasess- 
ment  and  cdlectltm  of  taxes  on  omitted  prop- 
eriy  by  the  dty  authorities.  It  was  contmid- 
ed  that  the  ordinance  was  violative  of  the 
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coiistltntfona]  llmltatlonB  on  the  L^tslature 
to  create  an?  otber  tribunals  otber  than  the 
courts  expressly  named  in  that  Instrument. 
Mr.  Justice  O'Bear,  who  delivered  the  oplnltm 
of  the  court,  In  denying  this  construction, 
says:  'The  next  objection  to  the  ordinance 
is  that  by  It  the  council  has  conferred  upon 
itself  jurisdiction  ot  a  Judicial  nature,  which 
violates  the  constitutional  limitations,  upon 
the  part  of  the  Leglalature,  to  create  any  Ju- 
dicial tribunals  other  than  the  courts  express- 
ly named  in  tliat  Instrument  In  assessing 
omitted  property  the  act  partakes  somewhat 
of  ministerial  and  somewhat  of  Judicial  or 
auasl  Judicial  functions.  That  is  to  say,  the 
act  In  listing  of  the  property  for  taxation  la 
clearly  a  ministerial  act ;  and,  as  an  incident, 
It  finds  the  fact  whether  the  property  was 
In  fact,  omitted,  whether  It  belonged  to  the 
alleged  recusant  taxpayer,  and  what  its  fair 
value  then  was.  To  hear  evidence,  and  there- 
from to  find,  whether  a  certain  fact  was  or 
was  not,  partakes  of  Judicial  functions.  Still 
It  Is  not  necessarily  Judicial  in  the  sense  that 
it  Is  an  act  of  a  court  Many  ministerial  acts 
include  in  pert  the  determination  of  pre-ex- 
isting facts,  and  the  exercising  of  the  quality 
of  judgment  sometimes  called  'discretion* 
wltb  respect  thereto;.  For  that  matter  the 
town  assessor  does  precisely  that  thing,  or 
may  do  so.  In  every  Instance  where  he  as- 
seeaes  property.  It  Is  not  believed  by  any  that 
he  to  a  Judicial  officer  because  of  that  fact 
The  county  court  clerk,  In  admitting  a  deed 
to  record,  proven  by  the  oath's  of  attesting 
witnesaes,  does  the  same.  The  State  Board 
of  Taluatton  and  Assessment  In  assessing  cor- 
porate franchises,  and  the  Railroad  Commis- 
sioners In  assessliog  corporeal  property  of  the 
railroads,  do  the  same.  Election  officers,  in 
passing  upon  the  rights  of  an  applicant  to 
vote,  also  exercise  these  functions.  They  are 
In  ISre  nature  of  preliminary  inquiries  to  put 
the  officer  In  poa8e8sl(ni  of  the  facts  indlcat* 
Ing  wheOier  or  not  be  must  act  officially  and 
how.  Tbey  are  all  subject  to  collateral  at- 
tack when  subject  to  attack  at  all.  But  the 
finding  or  Jndgmoit  of  a  court  having  Juris- 
diction of  the  cause  la  essentially  different 
There  must  generally  be  two  or  more  Htl* 
ganta.  An  Issue  of  law  or  fact  must  be  Join- 
ed by  them,  within  the  jurisdiction  of  the 
tribunal,  with  respect  to  property,  or  tome 
personal  right  In  which  the  litigants  are  In- 
terested. Its  conduslon  must  be  binding  up- 
on the  parties  until  reversed  or  set  aside  In 
the  manner  provided  law  for  opening  up 
jlidgmeDts  of  courts.  To  hear  evidence,  to 
swear  witnesses,  to  lnv>anel  a  Jury  If  the 
case  admits  of  It,  to  pnntoh  tOr  contempt;  to 
compel  partilea  and  witnesses  to  attaid,  and 
flnally  to  enter  a  Judgment  settlli^  the  mat- 
ter in  dispute  are  the  distinguishing  features 
of  a  court  of  Judicature.  Master  commission- 
ers— commlBaioners  to  condemn  rights  of*  way 
for  railroads  &nd  other  purposes — are  not 
courts,  nor  ftfe' assessing  officers  boards  of  re- 
view or  of  equalization  of  asseeaments.  The 


action  of  the  council  in  assessing  omitted 
property  Is  purely  ministerial,  although  it 
has  mixed  certain  discretion,  as  to  finding 
values,  and  the  like,  which  Is  not  reviewable, 
and  which  quality  Is  sometimes  called  'Judi- 
cial,' though  It  Is  not  judicial  In  the  sense 
that  It  is  the  act  of  a  court" 

The  q[ue6tlon  Involved  here  was  before  this 
court  In  another  form  in  State  v.  Hooker  (re- 
cently decided  and  not  yet  officially  r^xirted) 
98  Pac.  964.  It  was  Insisted  there  that  cer- 
tain sections  of  the  enforcement  act  were  re- 
pugnant to  the  prohibitory  clause  of  the  Con- 
stitution ;  that  the  Constitution  defined  the 
bounds  of  the  liquor  traffic  within  the  state, 
and  the  provision  constituted  an  Implied  pro- 
hibition against  legislative  interference  to 
add  to  the  condition  or  extend  the  powers  to 
other  cases  not  covered  by  the  constitntlonai 
provision,  and  Holley  v.  State,  14  Tex.  App^ 
505,  was  cited  in  support  of  this  contention. 
In  discussing  this  proposition,  Mr.  Chief  Jus- 
tice Williams,  who  delivered  the  opinion  of 
the  court  says:  "In  creating  the  l^slatlve 
department,  and  In  conferring  upon  it  the 
legislative  power,  the  people  must  be  under- 
stood to  have  conferred  the  full  and  complete 
power  as  It  rests  in,  and  may  be  exerdaed 
by,  the  sovereign  power  of  this  country,  mb- 
Ject  only  to  such  restrictions  as  they  may 
have  seen  fit  to  Impose,  and  to  the  limitations 
which  are  contained  In  the  Constitution  of 
the  United  States.  The  legislative  depart- 
ment of  a  state  la  not  made  a  special  agoicy 
for  the  exercise  of  specifically  defined  legis- 
lative powers,  but  Is  intrusted  with  the  gen- 
eral authority  to  make  laws  at  discretion." 
The  Chief  Justice,  In  distinguishing  that  case 
from  Holl^  v.  State,  supra,  sajra:  *TTiere 
are  three  reasons  why  the  case  of  Holley  v. 
State,  supra.  Is  not  applicable  to  this  case: 
First,  the  Texas  Constitution  of  1875  does 
not  conteln  a  provision  similar  to  that  of  sec- 
tion 86,  art  ff  (Bunn'B  Ed.  |  109),  snimL" 
This  section  of  the  Gonstltatlon  provides  tbat: 
"Any  qteclflc  grant  of  authority  in  this  Ocu- 
stltutlon,  upon  any  subject  whatsoever,  shall 
not  work  a  restriction,  limitation,  or  exdn- 
sion  of  such  anthorlty  nptm  tbe  same  or  any 
oth»  subjects  wtaataoever."  It  to  held  tbat 
this  provlsloa  was  incorporated  Into  the  Gem- 
stitttti<m  to  exdude  the  Idea  of  the  exclnsion 
of  power  by  implication,  ^e  sixth  para- 
graph of  the  syllabus  reads  as  ftdlows:  "A 
restrlcttou  or  limitation  npini  the  power  of 
the  Lnlfllatnre  upon  any  suMect  <a  l^sla- 
tion  will  not  be  resumed  or  tmidled,  unless 
from  the  entire  Instrument  it  clearly  appears 
that  it  was  so  Intended." 

We  believe  we  have  noticed  all  objections 
ni^  by  counsel  to  the  validity  of  thto  law. 
We  have  examined  with  care  ttie  great  niun- 
ber  of  authorities  cited  by  coonsti  tor  both 
parties,  as  w^I  as  the  brlefti  filed  in  Gamble, 
Administratrix,  v.  Patrlt^  Treaa  EUngfish- 
er  Go.,  99  Paa  640;  . 

A  great  many  states  have  fonnd  it  neces- 
sary to  pass  laws,  such  as  the  me  under  con- 
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sideratlon.  In  order  to  equalize  the  bnrdois 
of  supportlns  ttae  state  between  those  honest 
and  patriotic  pnqwrty  owners  who  retom 
their  property  tor  taxation  and  pay  taxes  ap- 
on  the  same  and  the  property  owner  who 
shirks,  or  for  any  reason  escapes,  this  duty. 
In  nearly  every  case  where  an  attempt  has 
been  made  to  compel  soch  derelicts  to  render 
some  return  by  way  of  taxation  for  the  bless- 
ings of  organized  government  the  law  lias 
been  bitterly  assailed  npon  every  possible  pre- 
text All  of  the  groxmds  of  attack  urged  In 
the  case  at  bar  have  been  nrged  in  other 
courts.  In  states  where  similar  statntes  have 
been  enacted,  and  In  none  of  them  have  the 
laws  been  held  to  be  invalid,  except  the  ear- 
lier law  In  the  state  of  MlBslasippi,  which 
was  essentially  different  from  our  act  It 
may  be  that  Senate  BUI  No.  246  la  not  as 
complete  a  piece  of  legislation  as  possible, 
but  we  believe  it  la  adequate  for  the  purposes 
for  which  it  was  enacted,  and  Infringes  no 
vested  rights  of  the  persons  affected  by  it 
That  It  may  be  capable  of  Improvement  is  a 
matter  with  which  we  have  nothing  to  do. 
That  Is  with  the  Legislature.  "Jn^es  ought 
to  remember  that  their  office  is  Jus  dlcere, 
and  not  jus  dare — to  Interpret  law,  and  not 
to  make  law,  or  give  law."  The  rule  laid 
down  by  Mr.  Chief  Justice  Marshall  in  Fletch- 
er v.  Peck,  6  CJranch,  87-128,  8  L.  Ed.  162,  Is 
sound  and  salutary:  "The  question,  whether 
a  law  be  void  for  its  repugnancy  to  the  Con- 
stltutlon  Is,  at  all  times,  a  question  of  much 
dellcacT,  which  ought  seldom.  If  ever,  to  be 
decided  In  the  afflrmaUve  In  a  doubtful  case. 
*  *  *  But  it  is  not  on  slight  Implication 
and  vague  conjecture  that  the  L^islature  la 
to  be  pronounced  to  have  transcended  its 
powers,  and  Its  acta  to  be  considered  as  void. 
The  opposition  between  the  Constitution  and 
the  law  should  be  such  that  the  Judge  feels  a 
dear  and  strong  conviction  of  their  incom- 
patlbUlty  with  each  other." 

Applying  this  role  to  the  case  at  bar,  we 
are  led  to  the  conclusion  that  Senate  Bill 
No.  246  Is  a  valid  law,  exc^t  In  the  particu- 
lars pointed  out  In  this  opinion,  and  the  writ 
of  prohibition  prayed  for  Is  therefore  denied. 
All  the  Justices  concor. 


BUCK  T.  TOBBITORY. 
(Ozimlnal  Court  (rf  Appeals  of  Oklahoma.  Jan. 

11,  1909.) 

1.  CsnnifAi,  Law  (11728, 1111, 1137*)— Tbial 

— AsOTnCENTS  OF  CotTNSEL— OBJXCTION. 
(a)  When  the  prosecuting  attorney  goes  oat 
of  the  record  and  makes  Improper  remarks,  cal- 
ealated  to  prejudice  the  rights  ai  the  defendant, 
It  is  Oie  au^  ot  eounsdf  for  the  defense  to 
promptly  interpose  an  objection  to  finch  re- 
marks, and  move  the  coart  to  withdraw  them 
from  the  coDsideratim  of  the  jory,  and  to  in- 
struct  the  Jury  not  to  consider,  mm  remarks. 

(b)  It  is  too  late  to  Interpose  objectioas  to 
Impnver  remarics  of  the  piosecDtlng  attorney 
tn  nis  argument  to  the  juiy,  after  the  argument 


baa  dosed,  nnless  the  remarks  were  of  such  a 
diaracter  that  their  withdrawal  from  the  con- 
sideration of  the  Jury  wonld  not  cure  the  error 
committed  in  their  utterance. 

(c)  If  eounad  fmr  ttie  defense  go  out  of  the 
record  and  make  remadn  not  aathorlsed  tv 
the  evidence,  they  cannot  be  heard  to  complain 
if  coansel  for  the  prosecution  are  pennitted  to 
go  outside  the  reoozd  In  replying  to  such  state- 
ments. 

(d>  When  It  Is  claimed  that  eouDsel  for  the 

Erosecotion  went  ont  of  the  record,  and  made 
nproper  remaika,  calculated  to  prejudice  the 
detenoant,  and  the  trial  judge  oertiSes  In  the 
record  that  such  remarks  were  made  In  reply  to 
remarks  not  aatborised  by  the  evidence  made 
by  counsel  for  the  defense,  snch  certificate  U 
permissible ;  and.  In  the  absence  of  any  show- 
ing in  the  record  to  the  contrary,  the  appellate 
court  is  bound  by  sudi  eatiflcate  of  the  trial 
judge. 

[Ed.  Note.— For  other  cases,  see  Orimlnal 
Law,  Cent  Dig.  |  1689;  Dec.  Dig-  II  728, 
im,  1187.»]  ~. 

2.  LaBCEHT  (I  ee*)— BVIDEFOI. 

See  case  for  statement  of  evidence,  which 
not  only  sufficiently  corroborates  the  testimony 
of  an  accomplice,  bat  which  establishes  the 
guilt  of  the  (tefendant  Indejiendently  of  the  tes- 
timony of  the  accomplice. 

lEd.  Note.— For  other  cases,  see  Larceny,  Dec. 
Dig.  I  55.*] 

3.  CannNAi.  Law  (H  HS,  844,  1186*)— Tbial 

— EXCBPTIONS  TO  iHSTRUCnONB. 

(a)  See  opinion  for  objections  of  the  court 
to  the  practice  of  taking  exceptions  to  each 
and  alt  of  the  instructions  given  to  the  jury, 
which  practice,  while  xwrmissible  under  section 
6518,  Wilson's  Rev.  A  Ann.  St  1903.  is  not  to 
be  commended. 

(b)  See  instruction  on  alibi,  which,  while  not 
indorsed  as  a  model.  Is  held  snffident  under  the 
facts  in  this  case. 

(c)  T%e  laws  of  Oklahoma  are  to  be  liberally 
constmed  in  the  furtherance  of  justice,  and  a 
conviction  will  not  be  reversed  upon  a  technical- 
ity which  does  not  affect  the  soDstantial  rights 
of  the  defendant 

[Eld.  Note.-~For  other  cases,  see  Criminal 
Law.  Cent  Dig.  ff  1833-1887,  2025;  De&  Dig. 
Si  776,  844,  1186.*J 

(Syllabus  1^  the  Court) 

Appeal  from  District  Court,  Woods  Coun- 
ty; J.  I.  Fancoast;  Judge. 

Frank  Bw^  was  convicted  of  larceny,  end 
an>eals.  Affirmed. 

On  the  5th  day  of  December,  1006,  Frank 
Buck  (hereinafter  called  defendant)  was 
found  guilty  In  the  district  court  of  Woods 
county,  Okl.  T„  upon  an  Indictment  wherein 
defendant  was  ctiarged  with  the  larceny  of 
domestic  animals,  and  was  sentenced  by  the 
court  to  six  years*  Imprisonment  in  the  ter- 
ritorial prison.  Defendant  filed  a  motion  for 
a  new  trial,  which  was  overruled  by  the 
court;  to  which  defendant  duly  excepted. 
An  appeal  was  taken  to  the  Supreme  Court 
of  Oklahoma  Territory.  Upon  the  admission 
of  the  state  of  Oklahoma  into  the  Union,  un- 
der the  provisions  of  the  Constitution  of  the 
state  and  the  enabling  act  this  case  was 
transferred  to  the  Supreme  Court  of  the 
state.  When  the  Criminal  Court  of  Appeals 
of  Oklahoma  was  established  as  directed  by 
law,  the  case  was  transferred  to  this  court 


•Fw  ether  esses  se*  sasM  topla  end  Motion  HUHBBR  ia  Dee.  ft  Am.  Digs.  1M7  to  date,  *  RepMtsr  XnOsieK 
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by  the  Snpreme  Conrt  of  tlie  itata  oC  Okla- 
homa. 

Wm.  Brim,  tax  ajweUaot-  W.  O.  Heevea, 
Aaat  Atty.  Gen.,  and  Charles  Swindall,  for 
ttae  Terrltorr* 

FURMAN,  P.  J.  (after  stating  the  facta  as 
above).  First  Ooe  ground  relied  upon  by 
ttae  defendant  to  secure  a  rerersa]  of  the 
conviction  in  this  case  Is  the  all^atlon  that 
he  was  prejudiced  by  impn^r  remarks 
made  by  the  county  attMney  In  his  closing 
argument  to  the  Jury.  It  Is  the  privilege  and 
du^  of-  counsel  for  the  defense,  whenever 
the  prosecuting  attorney  goes  out  of  the  rec- 
ord and  makes  Improper  remarks  calculated 
to  prejudice  the  defendant,  to  promptly  In- 
terpose an  objection  thereto  and  move  the 
court  to  exclude  the  remarks  so  made  and  in- 
struct the  jury  that  they  are  Improper  and 
must  not  be  considered  by  them.  It  Is  not 
good  practice  for  counsel  for  the  defense  to 
sit  silently  by  and  make  no  objections  to 
supposed  improper  remarks  of  the  prosecut- 
ing attorney  until  after  the  argument  is  con- 
cluded, as  was  done  in  tills  case.  As  a  gen- 
eral rule,  It  is  then  too  late  to  present  such 
matters  to  the  trial  conrt  Good  faith  and 
fairness  to  opposing  counsel  and  the  trial 
court  require  that  objecttons  should  be  pre- 
sented in  time  to  prevent,  if  possible,  the 
commission  of  error  at  any  stage  of  a  trial. 
Cases  may,  however,  arise  in  which  the  re- 
marks complained  of  are  of  such  a  flagrant 
character  that  their  withdrawal  from  the 
jury  would  not  cure  the  error,  committed  In 
their  utterance.  In  such  cases  the  objection 
may  be  made  after  the  argument  Is  conclud- 
ed, but  the  safe  and  fair  practice  Is  always 
to  check  Improper  argnmoit  at  the  eariiest 
possible  moment ;  otherwise  there  Is  danger 
of  waiving  any  rights  which  may  arise  there- 
from. When  this  matter  was  presented  to 
the  trial  Judge,  after  tbe  conclusion  of  the 
argument,  be  appended  to  the  motion  of  the 
defendant  this  statement:  "All  of  satd  state- 
ments, however,  were  made  by  the  county 
attorney  in  the  way  of  argument,  and  were 
made  in  answer  to  statements  upon  tbe  same 
subject  made  by  counsel  for  the  defendant" 
In  the  absence  of  any  showing  to  the  con- 
trary, we  most  accept  this  statement  of  the 
trial  court  If  counsel  for  the  defense  go 
out  of  the  record  and  make  statements  not 
supported  by  the  evidence,  they  cannot  be 
heard  to  omiplain  U  counsel  for  the  prose- 
cution Is  permitted  to  reply  to  such  state- 
ments. We,  therefore,  bold  upon  the  record 
as  presented  that  no  error  was  committed  in 
this  matter  of  which  defendant  has  Just 
cause  to  complain.  We  are  sustained  In 
these  views  by  the  foUowtng  authorities: 
"ItemaAs  of  the  prosecuting  attorney  which 
OTdhiarlly  would  be  Impropw  are  not  grounds 
for  exertions  tf  they  are  provoked  by  the 
defendant's  counsel,  and  are  in  reply  to  his 
statements."  12  Cyc  p.  6S2.  We  could  cite 


authorities  without  limit  to  the  same  effect, 
but  the  principle  announced  is  so  Just  that 
we  deem  further  citation  of  authority  un- 
necessary. The  Supreme  Court  of  California, 
In  the  case  of  People  v.  Shears,  133  Cat  151. 
65  Pac.  280,  uses  this  language:  "A  new 
trial  should  not  be  granted  tor  Improper  re- 
marks of  the  district  attwney,  where  defend- 
ant merely  excepted  to  the  statement,  since 
Its  effect  would  have  been  removed  If  defend- 
ant had  asked  the  court  to  instruct  tbe  Jury 
to  disregard  It"  The  Supreme  Court  of 
Nevada,  in  the  case  of  State  v.  O'Keefe,  23 
Nev.  127,  43  Pac.  &18,  62  Am.  St  Rep.  768, 
says:  "Argument  of  the  prosecuting  attorney 
that  defendant's  failure  to  call  as  witnesses 
bis  alleged  accomplices  was  evldaice  of  his 
guilt  is  not  ground  for  reversal,  where  defend- 
ant failed  to  request  the  court  to  Instruct  the 
jury  to  disregard  such  argument,  though  at 
the  time  he  objected  tbowto,  and  excepted 
to  denial  of  his  motion  to  strike  out  the 
same."  In  the  case  of  Stete  v.  Began,  S 
Wash.  SOO,  86  Pac.  472,  the  Supreme  Conrt 
of  Washington  uses  this  language:  "State- 
ments of  the  prosecuting  connsd  unwarrant- 
ed by  the  evid^ce  are  no  ground  tor  error, 
unless  the  defense  has  first  moved  the  court 
to  strike  them  out,  or  tell  the  Jury  to  disre- 
gard them."  Se^  also,  Oommonwealth  t. 
Tripp,  167  Mass.  614^  S2  N.  B.  906;  12  Gjc 
684,  686. 

Second.  The  defendant  challenges  the  anf- 
ficlency  of  the  evidence  to  sustain  the  verdict 
of  the  jury.  The  evidence  in  substance  Is  as 
follows :  J.  G.  Bltner  testlfled  that  he  was 
the  owner  of  the  catQe  described  in  Uie  in- 
dlctmmt  and  that  th^  were  In  Uie  pastnre 
Qt  Sam  Press  In  September,  1906^  that  he  had 
never  glvoi  tbe  defendant  or  Bay  King  his 
consent  to  take  said  cattle,  and  that  he  had 
never  «M  said  cattle  to  Bay  King  or  tbe  de- 
fendant Bay  King,  an  accomplice,  testifled 
that  this  defendant  and  witness  went  to  the 
pasture  of  Sam  Press  and  stole  the  cattle  of 
Bltnw,  described  In  the  Indictment  Defend- 
ant said  that  tht^  would  drive  the  cattle  off 
and  sell  thenL  ^tnees  and  defendant  drove 
the  cattle  about  five  miles  away,  and  placed 
them  In  Archer's  pasture,  and  left  than 
there.  That  witness  nevw  saw  the  cattle 
i^ln  nntU  they  were  brought  back  hf  the 
Press  boys  to  the  place  fnmi  whl<A  they  bad 
been  stolen.  Samuti  Press  testifled  that  the 
Ave  head  of  cattle  described  in  the  indict- 
ment belonged  to  J.  O.  Bitno-,  and  were  In 
a  pasture  controlled  by  bis  brother,  George^ 
and  himself,  In  Woodward  county,  OU.  T., 
and  were  taken  from  said  pasture  abont  flie 
15th  day  of  September,  1905 ;  that  witness 
saw  defendant  riding  a  brown  horse,  about 
2  o'cJodc  on  the  aftranoon  of  September  14^ 
1905 ;  that  defoidant  was  riding  right  along 
the  line  between  tbe  place  of  witness  and  of 
King;  that  defendant  was  not  on  a  road, 
but  was  in  a  horse  pasture.  Witness  saw 
the  cattle  that  were  BtcA&x  on  Friday  mora- 
Ing,  and  missed  them  on  Sunday  morning. 
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Witness  hunted  for  the  mlaring  cattle,  and 
found  one  of  them  on  Wednesdari  and  anr 
other  on  Thursday,  in  Archer's  pasture.  Wit- 
ness foond  the  other  two  stolen  cattle  <m  the 
12th  day  of  Nov^nber,  in  what  Is  called  the 
Texas  pasture.  When  witness  saw  defend- 
ant on  tiie  14th  day  of  September,  defendant 
was  jost  ontalde  the  fence  of  the  pasture  of 
witness.  He  was  riding  a  brown  horse,  and 
had  on  a  li^t  hat^  a  U^t  ahirt,  light  panta, 
and  red  boots.  "The  cattle  of  Bltner  were 
taken  from  onr  pasture  without  my  knowl- 
edge and  consent"  Geoi^  Press  testified: 
On  or  about  llie  eroilng  of  tho  ISth  of  Sep- 
tember, 1906,  a  Utile  before  sundown,  wit- 
ness saw  def^iduit  In  the  paatare  of  witness 
and  his  brother  down  near  a  cre^  Ray 
King  was  with  defendant  They  were  riding 
nortti.  Defendant  and  King  were  about  half 
a  mile  from  13ie  house  of  witness.  On  Uie 
momlDg  of  the  14th  of  September,  190S,  wit- 
ness saw  defendant  He  was  riding  a  horse 
belonging  to  Bay  King.  Defendant  asked 
witness  whore  Hr.  King  lired,  and  upon  be- 
ing told,  rode  off  tn  that  dlrecUrai.  Testified 
substantially  as  "Qie  witness  Samuel  Press 
had  done  as  to  the  cattle  of  Bltner  being 
missed  from  the  pasture,  and  the  search 
made  fOr  them,  and  their  recorery.  Also 
that  there  were  four  or  five  fences  and  gates 
between  the  pasture  from  which  the  cattie 
were  missed  and  where  they  were  found,  and 
that  the  fence  around  the  pasture  from  which 
the  cattle  were  missed  was  In  good  repair. 
Jennie  PImlot  testified:  Saw  defendant  at 
the  house  of  the  home^of  the  father  of  Ri^ 
Kli^  about  sundown  on  the  IStti  iaj  of  Sep- 
tember, 190S.  "Whffl  I  first  saw  him  he  was 
coming  out  of  a  little  creek  that  runs  west  of 
King's  house;  Defendant  and  Ray  King 
came  to  Hie  house  together."  John  F.  Nlchiri- 
aon  testified:  Knows  defendant  and  Ray 
King.  On  the  16th  of  September,  1005,  th^ 
came  west  from  George  Press's  home  about 
three-quarters  of  a  mile..  They  bad  a  rope 
on  a  steer  belonging  to  Bltner.  "When  I  next 
saw  this  steer  he  was  In  Archer's  pasture." 
Does  not  know  whether  defmdant  and  King 
saw  witness.  A  number  of  other  witnesses, 
testified  for  the  prosecution,  but  It  is  not 
deemed  necessary  to  Incumber  the  record 
with  a  statement  of  their  erldence.  Defend- 
ant set  up  the  defense  of  an  allbl.  It  was 
supported  by  the  testimony  of  five  witnesses 
besides  the  defendant  The  Jury  saw  all  of 
these  witnesses  and  heard  their  testimony. 
They  accepted  the  testimony  of  the  prosecn- 
tloD,  and  rejected  the  testimony  of  the  de- 
fendant We  think  that  the  testimony  for 
the  prosecution  te  amply  snffldoit  to  sustain 
the  Terdlct 

Third.  After  the  Instructions  of  the  court 
had  been  read  to  the  Jury,  the  record  con- 
tains the  following  statement:  "The  defend- 
ant exeats  to  each  and  every  Instruction 
given  by  the  court,  and  to  the  refusal  of  the 
court  to  give  the  Instructions  offered  on  be- 
half of  the  aafendaat"  In  the  case  of  Rhea 


T.  United  States,  6  OkL  268,  60  Pac.  992,  the 
following  exertions  were  held  good:  "To 
ttie  giving  of  each  and  every  and  all  of  said 
Instructions  to  the  Jury  by  the  court  the  de- 
fendant excepted  separately  at  the  time,  and 
Still  excepts."  The  Supreme  Court  of  Okla- 
homa Tmitory  based  this  ruling  upon  a 
number  of  Kansas  cases,  but  said:  "The  meth- 
od pursued  Is  not  to  be  conmsended."  We 
fully  agree  with  this  statement  We  think 
that  this  pra($lce  is  to  be  condemned.  We 
r^rd  it  as  nnfahr  to  the  trial  judge,  and  un- 
just to  the  stata  In  one  paragraph  of  an 
luBtructlon,  as  a  mere  matter  of  Inadvertence, 
an  error  may  ■  have  been  made  whidi.  If 
specifically  called  to  the  attention  of  the 
court,  would  have  been  corrected;  but,  un- 
der the  practice  approved,  but  not  commend- 
ed, a  defendant  by  stating  that  he  "excepts 
to  each  and  every  and  all  of  the  Instructions 
given  by  the  court  separate"  can  cover  up 
his  real  exception,  and  If  the  hazard  cf  the 
legal  battle  turns  against  him,  he  can  In  the 
appellate  court  abandon  hla  oQnet  excq^tlons. 
and  rely  alone  upon  Oe  Inadvertent  nror, 
and  thus  defeat  tiie  ends  of  Justice  and  se- 
cure a  reversal  at  great  expense  to  the  state, 
when,  if  he  had  presented  his  real  objection 
openly  and  fairly,  and  in  good  faith,  the  trial 
court  would  have  corrected  the  error  before 
harm  was  dona  This  practice  enables  de- 
signing lawyers  to  dig  pitfalls  and  lay  am- 
buscades for  the  trlsl  court  No  end  of 
Justice  is  promoted  by  this  rulft.  It  cumot 
serve  a  single  fair  purpose  In  the  trial  of  a 
case,  and  results  in  evil  and  Injnry,  rather 
than  in  fair  play  and  Justice.  The  purpose 
of  an  exception  la  twofold.  It  should  notify 
the  trial  court  of  the  specific  objection  re- 
lied upon.  The  preeumpti<m  of  law  Is  that 
no  Judge  commits  willful  error.  If  his  at- 
tention is  called  to  the  specific  objection,  the 
presumption  of  law  Is  that  he  will  correct 
any  error  that  may  be  pointed  out  If  the 
court  falls  to  make  the  correction,  thra  the 
exception  preserves  the  matter  alleged  to 
be  error,  for  review  In  this  court  Unless 
the  trial  court  is  put  upon  notice  of  the  spe- 
cific point  relied  upon  as  error,  and  If  such 
point  can  be  pointed  out  for  the  first  time  In 
this  court,  then  this  Is  a  court  of  original 
Jurisdiction,  when,  as  a  matter  of  fact,  as  to 
such  matters,  this  court  has  appellate  Juris- 
diction only. 

The  competent  and  careful  lawyer  Investi- 
gates the  legal  Questions  Involved  In  his 
cases  before  he  tries  them,  and  should  be 
able  to  detect  and  except  to  errors  in  the  in- 
structions given  at  the  time.  Any  fair  Judge 
should,  and  doubtless  would,  give  reasonable 
time  In  which  counsel  can  look  oyer  and  note 
exceptions  to  the  Instructions  given  before 
they  are  read  to  the  Jury.  A  refusal  to  do 
this  would  render  the  trial  unfair,  which 
would  be  In  violation  of  the  Constitution, 
which  guarantees  to  every  defendant  a  fair 
trial,  and  would  be  ground  for  reversal,  if 
It  appeared  that  any  portion  of  the  Instruc- 
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tionB  given  v^ere  prejudicial  to  the  defendant 
It  may  be  nrged  that  the  practice  saves  time. 
It  may  save  a  little  time  during  each  trial, 
bnt  It  may  result  In  the  loss  of  much  more 
time,  and  In  great  expense  to  the  etate,  and 
in  the  defeat  of  Justice,  by  requiring  the  re- 
versal of  cases  on  account  of  the  errors 
which  would  have  been  cured  if  the  attention 
of  the  trial  court  bad  been  specifically  called 
to  th^  In  apt  time.  Lawyers  should  pre- 
sent questions  fairly  and  fully  In  the  trial 
court  They  should  do  this  as  an  act  of 
Justice  to  themselves,  opposing  counsel,  the,, 
trial  Judge,  and  the  state  of  Oklahoma.  To 
say  that  an  exception  Is  taken  to  each,  and 
all,  and  every  paragraph,  In  Instructions  giv- 
en to  a  jury  separately,  amounts  only  to  a 
general  exception,  unless  shadow  Is  of  more 
value  than  reality.  Such  exceptions  do  not 
carry  the  stamp  of  good  faith  upon  their 
face.  It  is  not  believed  that  such  exceptions 
are  taken  because  counsel  honestly  believed 
that  there  was  error  in  each  paragraph  In  an 
instruction  to  a  jury.  It  Is  an  ambush,  a 
subterfuge,  a  mockery,  a  snare,  and  a  delu- 
sion. We  are  discussing  the  principle  in- 
volved in  this  practice,  and  are  showing  Its 
rank  Injustice.  No  personal  reflections  are 
intended  to  be  cast  upon  counsel.  We  are 
simply  i>ointlng  out  the  abuses  which  will 
creep  into  our  system  of  criminal  Jurispru- 
dence if  this  practice  Is  allowed  to  be  contln- 
ned. 

We  think  that  the  correct  rule  is  laid  down 
In  Peace  v.  State,  27  Tex.  App.  93,  10  S.  W. 
7C2,  Jiidge  White  there  said:  "A  general 
rule  well  established  Is  that  *a  bill  of  excep- 
tions taken  generally  to  the  charge  of  the 
court,  specifying  no  particular  error  or  er- 
rors, has  no  standing,  and  will  not  be  con- 
sidered by  this  court.  In  the  absence  of  a 
proper  bill  of  exceptions  this  court  will  ex- 
amine the  charge  of  the  trial  court  only  with 
regard  to  fundamental  errors,  or  such  as  un- 
der all  the  circumstances  of  the  case  were 
calculated  to  Injure  the  rights  of  the  accus- 
ed.' Smith  V.  State,  22  Tex.  App.  316,  3  S. 
W.  684 ;  Williams  T.  State,  22  Tex.  App.  497, 
4  S.  W.  64 ;  Cordway  v.  State,  25  Tex.  App. 
405,  8  S.  W.  670."  In  the  case  of  WUson  v. 
People,  3  Colo.  831,  the  Supreme  Court  of 
that-  state  said:  "A  gaieral  exception  was 
taken  to  the  instruction  en  masse.  We  have 
decided  at  this  term,  in  the  case  of  Webber 
V.  Emmerson,  3  Colo.  248,  that  such  an  excep- 
tion, if  any  distinct  part  of  the  charge  Is 
sound,  will  not  be  considered.  This  excep- 
tion comes  within  the  rule  there  laid  down." 
The  Supreme  Court  of  Massachusetts,  In  Com- 
monwealth V.  Tolman,  149  Mass.  236,  21  N.  E. 
380,  3  L.  R.  A.  747,  14  Am.  St  Eep.  414, 
says:  "Under  a  general  exception  or  objec- 
tion to  a  charge,  one  cannot  be  allowed  to 
select  afterwards  particular  phrases  and 
fotmd  special  exceptions  thereon.  Curry  v. 
Porter,  125  Mass.  94 ;  McMahon  v.  O'Connor, 
137  Mass.  216 ;  Wrl^t  T.  Wright  189  Mass. 
177.  29  N.  B.  S80."  In  Ooomoowealtb  t.  Ms- 


serve,  164  Mass.  75,  27  N.  B.  997,  the  Supreme 
Court  Bald:  "The  judge's  attention  was  not 
called  to  any  particular  defect  or  Insufficiency 
or  Inaccuracy  in  his  instructions  to  the  Jury, 
but  at  the  close  of  the  charged  the  defendants 
enumerated  20  different  portions  of  the 
charge  to  which  they  excepted,  embracing  all 
the  four  counts  which  were  submitted  to  the 
Jury,  but  with  no  further  specification  of 
what  they  complained  of,  or  wherein  tbey 
wished  for  different  rulings.  Now  in  such 
a  case,  if  any  fundamental  error  in  principle 
Is  discovered,  or  anything  by  means  of  which 
It  seems  probable  that  injustice  may  have 
been  done,  the  defendants  should  have  the 
benefit  of  it.  But  under  such  circumstances 
It  would  hardly  conduce  to  a  due  administra- 
tion of  Justice  to  search  out  opportimities  for 
making  minute  verbal  criticisms  of  the  lan- 
guage of  the  charge,  or  to  look  for  omissions 
to  say  all  that  might  properly  have  been 
said."  In  People  v.  Bristol,  23  Mich.  126,  the 
record  shows  that  the  following  exception 
was  reserved;  "The  defendant  excepted  in 
due  form  to  the  refusals  to  give  the  charges 
requested,  and  to  each  and  every  part  of  the 
charge  given  specifically."  The  Supreme 
Court  dismissed  the  matter  with  this  remark: 
"The  exception  to  the  charge  Is  too  general." 
In  Tan  Stone  v.  Blerce  Manufacturing  Com- 
pany, 142  U.  S.  128,  12  Sup.  Ct  181,  35  L. 
Ed.  961,  the  court  says:  "A  general  exception 
to  the  charge  of  the  court  as  a  whole  cannot 
be  considered."  An  exception  which  challen- 
ges each  and  every  paragraph  in  an  instruc- 
tion should  be  treated  as  a  general  exception 
to  the  instructions  given,  it  matters  not  in 
what  language  It  may  be  couched,  unless  we 
consider  form  rather  than  substance.  We 
could  cite  pages  of  authorities  in  support  of 
our  position,  but  deem  It  unnecessary  to  do 
so.  We  have  expressed  our  views  fully  upon 
this  question  for  the  purpose  of  calling  the 
attention  of  the  bar  and  the  L^lslature  to 
what  we  conceive  to  be  a  great  evil,  which 
has  grown  up  In  our  practice  on  account  of 
section  5518,  Wilson's  Rev.  &  Ann.  St  1003. 
which  is  as  follows:  "(5518)  382.  In  charg- 
ing the  Jury,  the  court  must  state  to  them  all 
matters  of  law  which  It  thinks  necessary  for 
their  information  in  giving  their  verdict  and 
if  it  state  the  testimony  of  the  case  it  must 
in  addition  inform  the  Jury  that  they  are 
the  exclusive  Judges  of  all  questions  of  fact 
Either  party  may  present  to  the  court  any 
written  charge,  and  request  that  It  be  given. 
If  the  court  thinks  It  correct  and  pertinent  it 
must  be  given;  If  not  it  must  be  refused. 
Upon  each  charge  presented  and  given  or  re- 
fused the  court  must  indorse  or  sign  its  de- 
cision. If  part  of  any  written  chai^  be  giv- 
en and  part  refused  the  court  must  distin- 
guish, showing  by  the  Indorsement  or  answer 
what  part  of  each  charge  was  given  and 
what  part  refused."  This  was  taken  from  the 
statotee  of  Kansas,  and  it  was  upon  tills  stat- 
ute, and  the  decision  rendered  thereuk  by  tbe 
Sapram  CSourt  oi  Kansas  tiiat  tbe  Sii^aae- 
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Gonrt  of  Oklahoma  Territory  rendered  the 
<q>lnlon  In  the  case  of  Rhea  t.  United  States, 
«  Old.  258,  60  Pac.  992.  We  feel  bound  by 
the  Btatnte,  and  the  dedsloiui  abore  r^erred 
tc^  but  at  the  same  time  we  regard  it  as  onr 
duty  to  express  onr  condemnation  of  the  role. 
It  places  a  premium  npon  carelessness,  and 
Ignorance  upon  the  part  of  the  attome;8,  and 
If  permitted  to  stand  will  reanlt  in  great  ex- 
pense to  the  state,  and  even  to  the  defeat 
of  Justice  In  many  cases,  by  forcing  this  court 
to  reverse  convictions  on  account  of  errors 
which  might  have  been  prevented,  and  when 
the  defendants  are  gnllty,  and  which  revers* 
als  would  be  avoided  but  for  this  statute. 

Under  the  general  exceptions  reserved  in 
this  case  counsel  for  the  defense  urge  in  this 
court  ^eciflc  objections  to  instruction  No. 
7,  given  by  the  court  to  the  jury,  which  !s  as 
follows:  "No.  7.  Ton  are  further  Instructed 
that  one  of  tbe  defenses  interposed  In  this 
case  by  the  defendant  Is  what  Is  known  In  the 
law  as  an  alibi;  that  is,  that  the  defoidant 
was  at  another  place  at  the  time  the  crime 
was  committed,  if  the  crime  was  committed. 
The  defense  of  alibi,  to  be  entitled  to  con- 
sideration, must  be  such  as  to  show  tbat  at 
the  very  time  of  the  commission  of  the  crime 
charged,  if  one  was  committed,  the  accused 
was  at  another  place,  so  far  away  and  under 
such  circumstances  that  he  could  not,  with 
ordinary  exertion,  have  reached  the  place 
where  tbe  crime  was  committed  so  as  to 
have  participated  in  the  commission  thereof. 
In  considering  the  proof  upon  the  question 
of  alibi  yon  will  consider  the  whole  of  the 
evidence,  both  that  given  for  the  d^endant 
and  for  the  territory,  applying  the  same 
rules  as  are  applied  to  any  other  evidence, 
the  law  being  tbat  when  the  Jury  have  con- 
sidered all  of  the  evidence,  as  well  that 
touching  the  question  of  alibi  as  the  crim- 
inating evidence  introduced  by  the  prosecn- 
tion,  tpea  if  they  have  any  reasonable  doubt 
of  the  guilt  of  the  accused  of  the  offense 
with  which  he  stands  charged,  then  the 
Jury  should  acquit  Given,  exception.  J.  L. 
Pancoast,  Judge."  We  do  not  regard  this  in- 
struction as  a  model,  and  we  do  not  advise 
trial  courts  to  follow  It  It  would  have  been 
better  to  have  Informed  the  jury  In  clear 
and  affirmative  terms  that  If  npon  the  evi- 
dence of  an  alibi  they  entertained  a  reason- 
able doubt  as  to  the  presence  of  the  defend- 
ant at  the  time  and  place  of  the  commission 
of  the  ofTense  charged,  they  should  acquit 
him.  But,  tn  view  of  the  clear  and  over- 
whelming nature  of  the  evidence  as  to  the 
guilt  of  the  defendant  we  do  not  think  that 
any  Injury  to  his  substantial  rights  has  been 
committed.  If  tbe  evidence  had  been  less 
satisfactory  npon  this  question,  we  would 
feel  constrained  to  reverse  the  conviction. 
It  is  not  however,  every  inaccuracy  in  an 
Instruction  In  a  case  that  will  necessarily 
result  in  a  reversal.    Section  5144,  Wilson's 


Ber.  ft  Ann.  St  1906,  declares  that  the  stat- 
utes are  to  be  oonstmed  "In  the  forttieranoe 
of  JuBtlc&»  Section  5618,.  Wilson's  Ber.  & 
Ann.  St  1903  Is  as  foUows:  "(5618)  482.  On 
an  appeal  the  court  must  give  Judgmmt 
wlttioot  regard  to  te(Anlcal  errors  or  defects, 
or  to  exceptions  whl<A  do  not  affect  the  sub- 
stantial rights  of  the  parties." 

We  have  carefully  examined  all  of  ttie  as* 
slgnmenta  of  error  In  connection  with  the 
motion  for  a  new  trial  In  this  case,  and  fall 
to  And  any  material  errors  which  affect  the 
substantial  rights  of  the  defendant  The 
Judgm«Dt  of  the  lower  court  Is,  therefor^  In 
all  things  affirmed. 

BAEBB  and  D07LB,  JJ.,  concur. 


HABOO  T.  UNITED  STATB8. 
(Criminal  Oonrt  of  Appeals  of  OUahoma.  Jan. 
13.  1900.) 

1.  OONTEUPT  (J  lO*)  — OrrlClB  OF  CbCM  — 

Misconduct  ih  SuiaconiNO  Taiasuen. 
If  an;  officer,  whose  duty  it  shall  be  to 
summon  a  jury  or  to  select  and  summon  tales- 
men, when  the  regular  panel  of  Jurora  has  been 
ezhauBted,  shall  be  gnlity  of  unlawfal,  partial, 
or  improper  conduct  In  selecting  or  anmmonlng 
auch  jurors  or  talesmen,  be  commits  an  act  of 
grosa  contempt  of  court  and  shonld  be  severely 
punished  tor  such  conduct. 

[Ed.  Note.— For  other  cases,  see  Oontempt 
Dec.  Dig.  S  10.»] 

2.  JuBT  n  66*)— SuiO(0inH»— iKPASiuurr 
OF  Ofticeb. 

It  La  the  duty  of  the  officer  who  summons 
jurors,  or  who  selects  and  summons  talesmen, 
to  use  his  best  efforts  to  secure  men  of  intelli- 
gence, courue,  and  good  moral  character,  but 
In  doing  this  he  shonld  act  with  entire  im- 
partiality between  the  pioeecutiiHi  and  the  de- 
fendant. 

[Ed.  Note. — For  other  cases,  see  Jnry,  Dec. 
Dig.  i  66.») 

3.  OBDflHAI.  I.AW  (S   768*) — WiTHDBAWIMa 

Oabe  fboh  Jubt— Mzsconduot  of  Offioeb. 
When  a  motion  Is  made,  supported  by  affi- 
davit to  withdraw  a  case  from  the  considera- 
tion of,  and  to  discharge,  a  jury,  on  account  of 
improper  action  ol  the  officer  who  selected  and 
summoned  the  jury,  or  the  talesmen,  and  such 
motion  is  made  as  soon  aa  the  facts  stated  there- 
in come  to  tbe  knowledge  of  the  defendant  or 
his  counsel,  and  tbe  matters  of  fact  therein 
stated  are  not  denied  under  oath,  they  will  be 
taken  as  confessed,  and  will  be  construed  most 
strongly  against  the  pnseentlMi  and  in  favor 
of  tbe  defendant. 

[E)d.  Note.— For  other  eases,  see  Criminal 
Lew.  Dec  Dig.  |  753.*] 

4.  JuBT  (f  116*)— Chaixbrob  to  thk  Abbat. 

A  cballenee  to  the  array  or  panel  will  lie 
for  bias,  partlalityt  or  Irregalar  action  of  tbe 
sammoning  officer. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  S  543 ;  Dec.  Dig.  |  116^*] 

5.  Cbiuiital  Law  (|  1186*)— Appeal— Reveb- 

SAL. 

When  the  record  shows  that  a  conviction 
has  been  fairly  obtained,  this  court  will  not  con- 
sider technical  errors  which  do  not  affect  the 
substantial  rights  of  tiie  defendant  But  we 
will  not  allow  any  judgment  of  conviction  to 


•Fw  etlter  eases  see  ssm*  taa^io  sad  seotlon  NOIIBBB  la  Dse.  A  Am.  Digs.  1907  to  date,  ft  Bsportar  Indsiss 


Digilized  by 


Google 


1022 


9S  PACIFIC 


BEPOBTEB. 


(OU. 


stand  when  tbe  record  shows  that  nnfair  means 
were  resorted  to  in  order  to  obtain  It. 

[Ed.  Note.~For  other  casei,  aM  Criminal 
Law.  Dec  Dig.  »  1186  •] 

(Syllabos  hy  tbe  Court) 

Appeal  from  the  United  States  Court  for 
the  Western  District  of  the  Indian  Territory ; 
Louis  Sulzbacher,  Judge. 

Willie  Hargo  was  convicted  of  murder, 
and  he  appeals.  Beversed. 

On  the  14th  day  of  April,  1905,  Willie 
Hargo,  hereinafter  called  defendant,  was  In- 
dicted In  the  United  States  Court  for  tbe 
Western  District  of  Indian  Territory,  sitting 
at  Wewoka,  for  the  offense  of  murder.  Tbe 
defendant  was  arraigned  and  pleaded  not 
guilty.  The  defendant  was  placed  upon  trial 
on  said  Indictment,  and  on  tbe  lltb  day  of 
April,  1906,  was,  by  tbe  Jury,  found  guilty 
of  murder  witboat  capital  puntehment  De- 
fendant filed  a  motion  for  a  new  trial,  which, 
being  overruled,  defendant  excepted.  This 
case  was  carried  by  appeal  to  the  United 
States  Court  of  Appeals  of  tbe  Indian  Ter- 
ritory. Upon  the  admissl^m  of  the  state  of 
Oklahoma  into  tbe  Union  under  the  enabling 
act  (Act  Jane  16.  1906,  c  8335,  34  Stat  267) 
and  the  Constltatlon,  tbe  case  was  transfer- 
red to  tbe  Supreme  Coart  of  Oklahoma.  Up- 
im  the  creation  of  tin  Criminal  Court  of  Ap- 
peals, tbe  case  was  transferred  to  this  court 
as  directed  by  statute. 

Crump  ft  Bogers  and  W.  J.  Cramp,  for 
appellant  William  M.  Mellette,  for  tbe  UnI^ 
ed  States. 

FUBMAN,  P.  J.  (after  stating  the  facts  as 
above).  After  two  witnesses  had  been  Intro- 
duced on  behalf  of  tbe  prosecution,  the  de- 
fendant filed  a  motion,  supported  by  affidavit, 
to  withdraw  tbe  case  from  the  jury,  and  that 
the  Jury  be  discharged  from  tbe  further  con- 
sideration (tf  the  case,  upon  the  ground  that, 
after  the  r^ular  panel  of  Jurors  bad  been 
exhausted,  the  deputy  marshal,  who  was  or- 
dered to  summon  talesmen  to  complete  tbe 
panel,  was  guilty  of  improper  conduct  In 
summoning  said  talesmen,  by  discriminating 
against  tbe  defendant  In  refusing  to  summon 
men  to  serve  as  Jurors  who  were  acquainted 
with  George  Crump,  one  of  the  attorneys  for 
the  defendant.  It  appears  from  tbe  record 
that  before  summoning  a  talesman,  the  depu- 
ty marshal  would  ask  him  If  he  was  ac- 
quainted with  George  Crump,  and  then*  press 
the  Inquiry  as  to  the  extent  of  the  acquaint- 
ance; and,  If  It  appeared  that  the  party  in- 
terrogated was  well  acqnalnted  with  the  said 
Crump,  the  deputy  marshal  would  say,  "That 
Is  all,"  and  would  pass  on  to  other  persons, 
without  summoning  such  [>er8on  as  a  tales- 
man. It  further  appears  that  this  moU<m 
was  filed  as  soon  as  tbe  Information  upon 
which  It  was  based  came  to  the  knowledge  of 
defendant  and  his  counsel.    There  was  no 


reply  to,  or  denial  of,  tbe  statemeats  of  fact 
contained  In  tbe  motion  and  In  the  affidavit 
filed  In  support  thereof.  Here  Is  a  direct 
charge  of  Improper  conduct,  and  discrimina- 
tion against  tbe  defendant,  on  tbe  part  of  an 
ofi3cer  of  the  court  This  charge  is  supported 
by  affidavit  If  tbe  charge  was  untrue.  It 
was  the  duty  of  tbe  prosecution  to  reply  to 
it.  Falling  to  do  this,  we  are  bound  to  con- 
sider the  facts  stated  as  confessed.  This 
case  originated  In  that  section  of  the  state 
which  then  constituted  Indian  TerritcHy.  Sec- 
tion 1057,  Carter's  Ind.  T.  A^n.  st  1S98. 
which  was  placed  In  force  in  that  territory 
by  act  of  Congress,  is  as  follows :  "Every  per- 
son whose  duty  It  shall  b^  to  select  or  summon 
Jurors,  in  any  court,  or  before  any  office,  who 
shall  be  guilty  of  any  unlawful,  partial,  or  im- 
proper conduct,  in  selecting  or  sommonlng  any 
Juror,  shall  he  deemed  guilty  of  a  misde- 
meanor and  on  conviction,  shall  be  fined  In 
any  sum  not  less  than  one  hundred  dollars." 
It  win  not  be  denied  that  It  was  Improper, 
and  clearly  Indicated  partiality,  for  the  oto- 
cer  who  was  charged  with  the  duty  of  select- 
ing and  summoning  the  talesmen  to  attempt 
to  exclude  from  tbe  Jury  those  who  were  ae- 
quainted  with  counsel  for  the  defense.  To 
tolerate  such  conduct  would  be  to  permit 
such  an  officer,  (^rged  with  the  daty  of 
selecting  and  summoning  talesmen,  to  amend 
tbe  statute,  and  create  a  new  ground  for 
challenge  for  actual  bias,  viz.,  that  of  being 
acquainted  with  counsel  fOr  the  defendant, 
while  acquaintance  with  tbe  prosecuting  at- 
torney would  not  be  a  disqualification.  It 
is  the  duty  of  an  officer  selecting  and  som- 
monlng talesmen  to  use  his  best  judgment  In 
securing  men  of  Intelligence,  courage,  and 
good  moral  character.  Bat  In  doing  this  be 
should  act  with  entire  Impartlailty.  It  was 
to  secure  this  result  that  tbe  statute  above 
quoted  was  enacted.  There  being  no  de- 
nial of  tbe  motion  and  affidavit  flletf  by  the 
defendant  we  are  required  to  construe  tbe 
statements  there  made  most  strongly  against 
tbe  officer,  and  In  favor  of  the  defendant. 
From  this  standpoint  the  officer  was  guilty 
of  a  gross  contempt  of  court,  as  well  as  a 
violation  of  a  penal  statute,  and  should  have 
been  required  to  make  a  satisfactory  ex- 
planation, or  have  been  severely  dealt  wlQi. 
Courts  cannot  be  too  careful  In  rigidly  sup- 
pressing everything  whfch  indicates  the  least 
bias  or  partiality  in  tbe  selection,  summon- 
ing, or  taking  care  of  Jurors.  Anything 
which  gives  tbe  least  odor  of  unfairness  bt 
tbe  selection,  summoning,  or  control  of  a  Jury 
wlil  telnt  their  verdict,  and  constitute  a 
ground  tor  reversal.  Trial  by  Jury  means 
much  more  than  a  trial  by  12  men.  it  not 
only  means  that  the  12  men  must  possess 
the  qualifications  prescribed  by  law,  but  It 
also  means  that  they  must  have  been  selected 
and  summoned  by  Impartial  and  disinterest- 
ed officers. 
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The  Justice  of  this  position  Is  so  manifest 
tbat  it  IB  not  deemed  necessary  to  cite  many 
antliorltlee  In  its  support,  but  we  will  give  a 
few.  "A  diallenge  to  the  array  or  panel  will 
also  lie  for  the  bias,  partiality,  or  Irregular 
action  of  the  summoning  oflBcer."  Ency.  PI. 
A  Prae.  toI.  12,  p.  421,  and  authorities  tbere 
dted.  "It  Is  essential  to  the  fair  and  im- 
partial administration  of  Justice  that  the  Ju- 
ry shall  be  selected  and  summoned  by  offi- 
cers having  no  Interest  In  the  matters  to  be 
decided  by  them.  An  officer  is  not  quallfled 
to  act  In  summoning  a  Jury  If  he  Is  interest- 
ed in  the  event  of  the  action,  although  not 
a  party  of  record.  When  a  Jury  Is  summoned 
by  an  officer  who  is  disqualified  for  such  rea- 
sons as  are  above  stated,  It  is  ground  for 
challenge  to  the  array."  24  Gy&  p.  228,  and 
authorities  there  cited.  The  w^ght  of  au- 
thority goes  even  further  tiian  Is  stated  in 
the  above  qnotatirais,  and  holds  tha^  If  the 
officer  who  selects  and  summons  the  Jury 
allows  one  who  Is  interested  In  the  case  prid- 
ing to  suggest  names  or  point  out  persons  to 
be  summoned,  although  the  officer  himself 
may  not  be  otherwise  objectionable,  yet  such 
Gcmduct  la  ground  for  challenge  to  the  array. 

The  motion  to  withdraw  this  case  frmn  the 
oonalderatlon  of  the  Jury,  and  dlsdiaige  the 
Jury  was  made  at  the  earliest  possible  mo- 
meaat  after  the  facts  came  to  the  knowledge 
of  deCndant  and  his  connMl.  It  was  there- 
fore In  iSme,  It  la  the  supmne  pnrpose  of 
this  court  to  see  that  every  person  charged 
wlUi  crime  sball  receive,  as  near  as  possible, 
a  fair  trlaL  No  trial  whldi  la  not  fair  comes 
within  Uw  deflnttlim  of  "due  process  oC  law." 
When  the  record  shows  that  a  conviction  has 
been  fairly  haa»  tbext  this  court  win  not  ctm- 
sider  tectmlcal  errors  which  do  not  affect 
the  BQbatantlal  rights  of  tte  d^Sndant  But 
we  win  not  allow  any  Jndpnoit  at  conviction 
to  stand  when  the  record  Shows  that  unfair 
means  were  resorted  to  in  order  to  oibtaln  It 
It  is  true  that  the  defmdant  In  this  esse 
is  an  Ignorant  Indian,  who  cannot  qwak  or 
understand  the  Bngllah  language.  Bo  much 
the  greater  reason  why  tbo  trial  court  should 
have  been  TlgDant  bt  guarding  his  right  to 
a  fiilr  trial.  Tbm  are  other  qnostlons  pre- 
sented in  this  record,  but  we  will  confine  our 
decision  to  the  questlra  presented  al<m^  in 
order  that  we  may  onphaslze  the  idea  that 
trials  must  be  fair,  or  convictions  will  not 
be  sustained  by  this  court  We  are  deter- 
mined that  every  persrai  In  Oklahoma,  re- 
gardless of  race  or  nationality  or  social  posi- 
tion or  poverty,  can  rely  upoa  the  absolute 
fairness  of  the  courts  of  Oie  state. 

For  the  error  In  overmling  defendant's 
motion  to  withdraw  this  case  from  the  con- 
siderati<u  of,  and  to  discharge  the  Juxy,  the 
Judgment  is  reversed. 

BAEBB  and  DOTLD,  J3.,  concur. 
•For  othn- 


DOUGLAS  V.  TERRITORY, 

(Olmioal  Court  of  Appeals  of  Oklahoma.  Jan. 
13,  1909.) 

1.  Cbiminal  Law  C&  804*)  —  Trial  —  Obai. 
Statements  bt  Couet— "Iwstbuotions." 

Oral  statements,  made  by  tbe  court  to  the 
Jury  with  reference  to  the  form  of  their  verdict, 
which  do  not  contain  directioOB  or  "inBtnic- 
tiooB"  npon  siHne  question  of  law  involved  In 
the  trial],  or  oonmient  oa  the  evidence  do  not 
come  within  the  statute  requiring  instractlons 
to  the  jury  to  be  reduced  to  writing  nnlen 
waived  by  the  defendant 

[Bd.  Mote.— For  other  cases,  see  Ct^minal 
Lav,  Gent  Dig.  S  1948;   Dec.  Dig.  S  804.* 

For  other  definitdona,  see  Words  and  Phrases, 
vol.  4,  pp.  3663,  3664.] 

2.  CsnfiNAi,  Law  (|  789*)  — Instbuotioms— 
Reasonabui  Doubt. 

The  phrase  "beyond  a  reasonable  doubt," 
used  in  the  statute  in  establishing  the  measure 
of  proof  necessary  to  warrant  a  conviction  In 
a  criminal  case.  Is  not  a  technical  term,  and 
needs  no  ezplanatlML  from  the  courts  in  in- 
stmctins  juries.  An  instruction  on  this  subject 
in  the  langua^  of  the  statute  is  all  that  the 
coort  is  required  to  give.  It  is  a  dangerous 
thing  for  the  courts  to  attempt  to  go  further. 

[Ed.  Nots.— For  odier  cases,  see  Criminal 
Law,  Cent  Dig;  H  1901-1907;  Dee.  Dig.  f 
78».*3 

3.  CaniiHAi,  Law  (H  786,  1180*)— Houoidb 
(J  300*)  —  Appeal  —  Review— Assiohubnts 

or  EbBOB— iNBTBtTCnONS. 

(a)  Wh«i  counsel  fail  In  their  briefs  to 
point  wherein  the  defendant  has  been  injured  by 
an  Instruction  given,  this  coort  will  not  consider 
an  assignment  of  error  based  npon  such  ground, 
unless  tbe  error  is  fundamental. 

(b)  It  Is  the  duty  of  the  trial  court  to  give 
instmctioos  applicable  to  the  testimony  of  a 
defendant,  and  based  uitoa  the  hypothesis  that 
it  is  true;  and,  when  such  an  iDstroetlon  is 
glvnu  the  defendant  cannot  be  heard  to  cxm- 
plain. 

(c)  In  this  case  the  defendant  was  a  peace 
officer.  His  testimony  was  to  the  effect  that  a 
cUfficulty  was  In  prc^ss  when  h«  commanded 
the  deceased  to  drop  his  t^stol,  whereupon  the 
deceased  tamed  upon  defendant,  presented  his 
pistol  towards  the  defendant,  and  threatened  to 
kill  him,  when  the  defendant  fired  the  fatal  shot. 
See  (wlnioD,  for  instructions  properly  given  ap- 
jdtcable  to  this  testimony.  , 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig:  |  2966;  Dee.  Dig.  H  786. 
1130;*  HomidSe,  Cent  Dig.  |  629;  Dee.  Dig. 

(Syllabns  by  tbe  Court) 

Appeal  from  District  Court,  Omnandie 
County;  F.  B.  Gillette,  Judge. 

Al  Donglas  was  convicted  of  manslaughter, 
and  appeals.  Affirmed. 

On  the  9th  day  of  March,  1906,  AI  Doug- 
las, hereinafter  called  defendant  was  Indict- 
ed by  the  grand  jury  of  Comanche  county  for 
the  offense  of  murder,  alleged  to  have  been 
committed  on  tbe  4th  day  of  November,  1005. 
Defendant  was  arraigned,  and  pleaded  not 
guilty.  On  the  19th  day  of  October,  1006, 
the  defendant  was  found  guilty  by  the  jury 
of  manslaughter  In  the  second  d^ree.  Tbe 
defendant  filed  a  motion  for  a  new  trial, 
which  was  overruled  by  the  court  to  which 
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defendant  excepted.  Ibe  defendant  waa  sen- 
tenced bj  the  court  to  27  months*  imprison- 
ment In  the  territorial  prison  at  Lansing, 
Kan.  The  defendant  bronght  the  case  by 
appeal  to  the  Suprone  Court  of  Oklahoma 
Territory.  Upon  the  admlBslon  of  Oklahoma 
to  statehood,  under  the  provisions  of  the 
enabling  act  and  the  Constitution,  the  case 
was  transferred  to  the  Supreme  Court  of 
Oklahoma.  As  directed  by  statute,  the  Su- 
preme Court  transferred  the  case  to  Ibis 
court,  upon  Its  creation. 

Al  Jennings,  McBlboes  &  Ferris,  and  Hud- 
son &  Key.  for  ai^Iant  W.  O.  Cromwell, 
Atty.  Oen.,  and  Thomas  Gllft,  Special  Assist 
ant,  for  the  Territory. 

FUBMAN,  P.  J.  (after  stating  the  facta  as 
aboTe).  First.  Defendant  complains  that  the 
trial  court  gave  oral  Instructions  to  the  jury 
without  the  consent  of  the  defendant  or  his 
counsel.  The  record  shows  that,  after  the 
conclusion  of  the  argument  in  the  case,  the 
court  handed  to  the  Jury  the  forms  of  ver- 
dict applicable  to  the  issue  In  the  case,  and 
said  to  them:  "Gentlemen  of  the  Jury,  the 
court  hands  you  five  forms  of  verdict,  any 
one  of  which  will  be  sufficient  for  your  ver- 
dict In  this  case;  but.  If  you  And  the  de- 
fendant guilty  of  murder,  you  will  write  In 
your  verdict  whether  the  punishment  shall 
be  by  death  or  by  life  imprisonment  at  hard 
labor  in  the  territorial  penitentiary,  as  ex- 
plained to  you  by  the  Instructions."  We  can- 
not agree  with  the  contention  of  counsel  that 
this  langnage  constituted  any  part  of  the 
instructions  to  the  Jury  as  to  the  principles 
of  law  arollcable  to  the  case.  It  did  not  at- 
tempt to  modify,  explain,  add  to,  or  take 
from  the  written  Instructions  given  to  the 
Jury.  The  following  authorities,  if  any  are 
needed,  sustain  this  view  of  the  question : 
"Charging  a  Jury  is  stating  the  precise  prin- 
ciples of  law  applicable  to  the  case  immedl- 
pitely  In  question."  Bouvier's  Law  Diction- 
ary. "In  oonclnsion  it  may  be  stated  that 
nothing  short  of  a  positive  direction  as  to 
the  law  applicable  to  the  case  will  be  con- 
strued an  instruction  within  the  meaning  of 
the  statute."  11  Ency.  PI.  &  Prac.  p.  259. 
"An  exposition  of  the  principles  of  law  ap- 
plicable to  a  case  or  some  branch  or  phase 
of  a  case,  which  the  Jury  are  bound  to  apply 
in  order  to  render  a  verdict  establishing  the 
rights  of  the  parties  in  accordance  with  the 
facts  proven,"  ia  the  definition  given  by  the 
Supreme  Court  of  Indiana  of  what  It  takes 
to  constitute  an  Instruction.  Lehman  v. 
Hawks  et  al.,  121  Ind.  541,  23  N.  E.  670.  "A 
direction  to  the  Jury  to  reject  evidence  as 
to  the  form  of  the  verdict,  or  the  like,  Is 
not  an  Instruction  within  the  meaning  of 
the  statute."  Bradway  v.  Waddell,  93  Ind. 
175.  "The  mere  fact  that  an  oral  communi- 
cation has  passed  from  the  court  to  the  Jury 
Is  not  of  itself  proof  that  the  statute  has 
been  disregarded.  But  the  court  may  prop- 


erly make  oral  statements  to  the  Jury  In  ref- 
erence to  the  form  of  the  verdict,  the  man- 
ner In  which  the  trial  has  been  conducted, 
the  behavior  of  the  jury,  or  counsel,  or  par- 
ties, or  any  other  oral  statement  which  Is 
not  fairly  and  strictly  a  direction  or  iostmc- 
tlon  upon  some  question  or  rule  of  law  in- 
volved in  or  applicable  to  the  trial,  or  a 
comment  upon  the  evidence."  State  v.  Pot- 
ter, 15  Kan.  303.  The  Supreme  Court  of 
Oklahoma  has  passed  upon  the  proposition 
here  presented  in  the  case  of  Boggs  Unit- 
ed States,  10  Okl.  424,  63  Pac.  960,  65  Pac. 
827,  wherein  the  Jury  were  unable  to  aeree 
upon  a  verdict,  and  upon  order  of  the  court 
were  returned  to  the  court  room  and  a  cer- 
tain conversation  had  between  the  court  and 
the  Jurors,  portions  of  which  the  plaintiff 
In  error,  Boggs,  claimed  were  oral  inatmc- 
tions.  The  court  said :  "It  will  be  seen  Oiat 
in  the  remarks  of  the  trial  Judge  to  the  Jury 
no  independent  proposition  of  law  was  given, 
no  comment  on  the  evidence  was  made,  the 
whole  tenor  of  the  conversation  was  as  to 
the  form  of  verdict  the  jury  could  return. 
The  remarks  of  the  court  were  all  directed 
to  the  answer  to  the  Inquiry  as  to  whether 
they  could  return  a  verdict  dlCCerent  from  the 
forms  furnished,  and  was  all  explanation  as 
to  the  form  of  verdict  they  might  or  ought 
to  return.  And  as  to  all  questions  of  law, 
he  refers  the  Jury  to  the  written  Instruc- 
tions previously  given,  with  the  remark.  1 
think  they  are  plain.'  It  Is  our  duty  to  pre- 
sume that  the  Jury  were  men  of  reason  and 
of  ordinary  Intelligence,  and  that  they  were 
capable  of  understanding  ordinary,  plain 
English  language;  and,  this  being  so.  when 
the  court  said  to  them,  'If  you  read  the  In- 
structions, I  think  they  are  plain,*  it  will  not 
'  be  presumed  that  they  understood  that  the 
remarks  were  to  be  taken  as  a  new  or  dlf- 
■  ferent  statement  of  the  law  than  that  con- 
tained in  the  written  charge,  but  they  would 
certainly  understand  that  he  waa  referring 
them,  for  the  law  of  the  case,  to  the  writ- 
ten instructions.  We  take  the  rule  to  be  well 
settled  that  an  oral  direction  to  the  Jury  as 
to  the  form  or  character  of  the  verdict  they 
may  return  is  not  such  an  instruction  as  Is 
contemplated  by  the  statute  requiring  all 
instructions  to  be  in  writing.  •  • 
There  was,  therefore,  no  error  In  the  action 
&M  ruling  of  the  trial  court  In  this  matter. 

Second.  The  court  Instructed  the  Jury  in 
the  language  of  the  statute  upon  the  sabject 
of  reasonable  doubt  The  court  went  fur- 
ther, and  attempted  to  ^plaln  the  meaning 
of  the  words  "reasonable  doubt"  To  this 
there  is  no  exertion  In  the  record.  We  will 
therefore  not  consider  the  explanatory  In- 
struction given.  But  counsel  excepted  upon 
the  ground  that  It  should  have  e^lalned 
more  fully  what  It  took  to  constitute  a  rea- 
sonable doubt  In  the  case  of  Wm.  P.  Price 
V.  State  (decided  at  the  October  term  of 
this  court)  08  Pac.  447.  It  was  held  that  It 
was  a  dangerous  practice  for  ooorts  to  a^ 
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tempt  to  explain  the  mMnlas  of  tbe  torm 
"reasonable  doubt,"  and  that  case  was  re- 
versed partly  on  account  of  errors  committed 
In  such  an  attempt.  All  that  a  defendant 
has  a  right  to  demand  upon  this  subject  la 
an  Instruction  In  tbe  language  of  the  statute. 
The  phrase  "reasonable  doubt"  Is  not  a  tech- 
nical term.  It  Is  generally  understood  in 
the  common  affairs  of  life,  and  needs  no  ex- 
planation from  the  court  In  Instructing  the 
jury.  The  court,  having  glvai  the  instruc- 
tion directed  by  the  statute,  did  not  err  in 
refusing  to  give  the  Instroctlons  requested 
by  the  defendant  For  a  full  presentation 
of  our  views  upon  tnls  subject,  see  Price  t. 
State,  88  Paa  447. 

Third.  The  defendant  complains  at  the  ac- 
tion of  the  trial  court  in  refusing  to  give  the 
following  special  InBtructlon  requested  by 
defendant:  "Gentlemen  of  the  Jury,  the 
court  further  Instructs  you:  That  the  de- 
fendant has  proven  that  he  was  a  deputy 
city  marshal  of  the  town  of  Frederick,  Okl., 
at  tbe  time  he  killed  the  deceased,  Stoneback. 
A  deputy  city  marshal  may,  without  war- 
rant, arrest  one  who  commits  a  breach  of 
the  peace  in  his  presence,  or  who  by  boister- 
ous conduct,  accompanied  by  violent  words 
or  actions,  indicates  a  purpose  to  commit 
such  breach,  and  such  officer,  acting  under 
circumstances  authorising  an  arrest,  may 
use  all  the  force  necessary  in  overcoming 
resistance  and  defending  himself  against 
violence  from  the  ponon  sought  to  be  arrest- 
ed; and,  If  in  doing  so  he  takes  life,  it  is 
Jostlflable,  being  In  pursuance  of  public  Jus- 
tice.' Olte  above  Instruction  was  asked  by 
the  defendant  and  refused  by  the  court,  be- 
cause suffldently  covered  In  genual  bisbuc- 
tlona.  Defendant  excepts;  exception  allow- 
ed by  tbe  court  r.  B.  GUlette,  SvAge." 
OouaatA  tor  the  defendant  In  tbelr  brief,  did 
not  attempt  to  point  out  wber^  uw  defend- 
ant was  Injured  by  the  refusal  of  the  court 
to  give  this  Instructton.  This  Is  a  matter 
that  must  be  made  to  appear  to  this  court  in 
counsel's  brief,  and  upon  tbelr  failure  to  do 
this,  thia  court  will  not  assume  that  tiie 
refusal  to  give  tiie  special  Instructkm  was 
prejudicial,  unless  tbe  error  committed  Is 
fundamentaL  In  tlie  case  of  Carter  ft  Bro. 
T.  Missouri  Mlnml  Mining  ft  Lumber  Co.. 
6  OkL  11,  41  Pac:  SS6.  Judge  Dale  said: 
*^unsd  In  their  brieflB  fall  to  point  out 
vrtiereln  fiie  court  below  erteA  In  the  action 
taken.  Therefore  ai^llant's  contention  can- 
not be  favorably  considered  on  the  record 
before  us."  This  announces  a  sound  rule  of 
law.  We  have  repeatedly  called  attention  to 
the  nec^Ity  of  a  full  presentation  in  tho 
briefs  of  counsel  of  the  jgrounds  upon  which 
they  rely  for  a  reversal.  It  is  one  thing  to 
all^e  that  an  instruction  is  erroneous,  and 
entirely  another  thing  to  point  out  the  spe- 
cific ground  of  the  objection  relied  on.  It  is 
too  much  to  expect  that  this  court  shall 
brief,  as  well  as  decide,  cases.  But,  as  our 
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opinions  have  not  yet  been  printed  and  gen- 
erally circulated  among  the  members  of  the 
bar,  we  will  waive  this  matter,  and  go  into 
the  question  fully.  The  trial  court  Instruct- 
ed the  Jury  as  follows:  "You  are  instruct- 
ed, gentlemen  of  tbe  Jury,  that  if  you  find 
from  the  evidence  that  at  the  time  and 
place  stated  In  tbe  Indictment  the  defend- 
ant was  a  peace  officer  in  the  city  of  Fred- 
erick, In  said  county  and  territory,  and  was 
at  the  time  deputized  to  act  as  such  In 
said  city,  you  are  advised  and  instructed 
that  as  such  officer  he  had  a  right  to  com- 
mand the  peace  and  to  arrest  without  war- 
rant any  person  In  the  act  of  committing 
a  breach  of  the  peace  In  his  presence;  and, 
if  you  further  find  from  the  evidence  that 
the  deceased  was  in  the  act  of  commit- 
ting a  breach  of  the  peace,  and  the  de- 
fendant was  In  the  act  of  arresting  him 
or  commanding  the  peace,  and  as  such  of- 
ficer used  any  language  indicative  of  such 
purpose,  and  that  the  deceased  thereupon 
made  a  violent  demonstration  towards  the 
defendant  of  such  character  as  to  raise  in 
the  mind  of  a  reasonably  prudent  man  and 
officer  that  his  own  life  was  then  in  Jeopardy 
by  reason  of  the  acts  of  the  deceased,  then 
such  person  or  officer  would  thereupon  be 
Justlfled  In  using  all  the  force  necessary  to 
overcome  such  threatened  danger,  even  to  . 
the  extent  of  taking  life  if  such  ware  to  him 
apparently  necessary,  and  It  would  be  Jnstl- 
flabte."  It  will  be  seen  that  the  instruction 
given  substantially  differs  from  tiiat  requestr 
ed  only  in  that  it  uses  the  language  "and 
as  such  officer  use^  any  lai^uage  indicative 
of  such  purpose,  and  that  the  deceased  there- 
upon made  a  violent  demonstraUon  towards 
Oie  defendant,"  etc.  WbUe  there  Is  no  evi- 
dence In  the  record  of  malice  on  the  part  of 
the  defendant  toward  the  deceased,  yet  the 
testimony  of  the  prosecution:  fairly  present- 
ed tb»  Issue  of  an  unnecessary  and  redcless 
killing.  Tbe  testimony  on  the  part  of  the 
d^endant  presented  the  issue  of  Justifiable 
homicide,  as  stated  in  the  instruction  glvm. 
The  defCTdant  himself  testified  that  before 
tbe  Shooting  he  repeatedly  called  on  the  de- 
ceased to  drop  his  pistol.  Bis  exact  lan- 
guage Is,  "I  had  been  hollering  to  him  to 
drop  it  I  told  him  two  or  three  times  to 
drop  that  gun,  and  he  wheeled  around 
and  had  It  up  this  way  [indicating],  and 
says,  'Damn  you,  t  will  shoot  your  and  I 
shot  him."  The  Instruction  was  in  strict 
compliance  witb  the  testimony  of  the  de- 
fendant The  effect  of  bfs  testimony  was 
that  he  used  language  indicative  of  a  par- 
pose  to  command  tbe  peace,  and  tbat  on 
account  of  this  language  the  deceased  turned 
upon  blm  In  a  threatening  manner,  and  that 
he  then  fired  the  fatal  shot  This  was  a  part 
of  bis  case,  and  he  cannot  be  heard  to  com- 
plain at  the  instruction  which  was  given,  as 
it  was  applicable  to  his  own  testimony. 
The  Jury  wore  correctly  Instructed  as  to  both 
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Issaes  In  the  case.  They  beard  the  evidence 
and  saw  the  wltnessea.  They  were  In  a 
mnch  better  condition  to  determine  the  troth 
of  this  matter  than  Is  tbla  court  They  re- 
jected the  testimony  of  the  defendant  and  ac- 
cepted that  of  the  territory.  This  they  had 
the  right  to  do. 

As  there  is  ample  erldence  In  the  record 
to  snstatn  the  verdict  of  the  Jury,  and  as  It 
appears  that  the  defendant  has  been  fairly 
tried,  and  found  guilty,  we  are  without  the 
rightful  power  to  disturb  the  verdict  and 
the  Judgment  Is  tbnvfore  afflrmed. 

BAKEB  and  DOTLE,  JJ.,  concur. 


ALDERMAN  v.  TERRITORY. 

(Criminal  Court  of  Appeals  of  (Hclaboma.  Jan. 
13,  1909.) 

1.  OanfiiTAL  Law  (g  1159*}— Appeai^oiti- 
CIBRCT  or  Evidence. 

To  teat  the  legality  of  a  verdict  in  a  case 
of  larceny,  where  the  jary  haa  convicted  a  de- 
fendant upon  the  testimony  of  an  accMnpllce, 
with  independent  evidence  tending  to  connect 
the  defendant  with  the  OMnmissIiHi  of  the  of- 
fense, this  eonrt  will  take  the  strongest  view 
of  the  corroborating  evidence  against  the  de- 
fendant that  the  evidence  would  warrant  the 
jury  in  arriving  at. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dea  Dig.  S  11S9.*] 

2.  OBiicnrAL  Law  ^  IISO*)— Apfbai>- Aoooh- 
PLXOB  TEsnuomr. 

Where  a  defendant  is  convicted  on  aocom- 

Slice  testimony,  and  the  evidence  is  clear  and 
irect,  this  court  will  not  reverse  the  judgment 
of  tile  lower  court,  unless  It  Is  able  to  say  that 
the  reoord  does  not  contain  any  evidence,  inde- 
pendent of  the  testimony  of  the  aocompliee, 
whidi  teuda  to  connect  the  defendant  with  the 
commission  of  the  offense. 

[Bid.  Note.— For  other  casML  see  Criminal 
Law,  Dea  Dig.  {  1150.*] 

(Syllabns  by  the  Court) 

Appeal  from  District  Court,  Kay  County: 
B.  T.  Haln«r,  Ju^^a 

George  Alderman  was  convicted  of  larceny, 
and  aroeals.  Afflrmed. 

At  the  March  term  of  the  district  court  of 
Kay  cooDty.  1906,  an  indictment  was  return- 
ed Into  court  by  the  grand  jury  against 
George  Alderman  Gierelnafter  called  defend- 
ant) In  which  be  was  charged  with  grand 
larceny  for  taking  two  hogs,  on  or  about  the 
28th  day  of  January,  1908.  trom  one  C.  H. 
Van  Fa  seen.  Hie  defendant  plead  not  guilty 
to  this  cbai^  On  the  21st  of  April  the  Jury 
found  the  defendant  guilty,  and  he  was  sen- 
tenced by  the  court  to  four  years'  tmprlsiMi- 
ment  In  the  territorial  prison.  Defendant 
filed  a  motion  for  a  sew  trial.  This  being 
overruled,  defendant  brougAt  this  case  by  ap- 
peal to  the  Supreme  Court  of  Oklahoma  Ter- 
ritory. Upon  the  admission  of  the  state  of 
Oklahoma  into  the  Union,  this  case,  und» 
the  twms  of  the  Constitution  of  the  state  and 
the  enabling  act  was  transferred  to  the  Su- 


preme Court  of  the  state  of  Oklahoma  (Act 
June  16,  1906,  c.  8336,  {  17.  34  Stat  276). 
Upon  the  creation  of  the  Criminal  Court  of 
Appeals,  as  directed  statute,  the  Sujveme 
Court  of  the  state  transferred  the  case  to 
this  court 

B.  J.  Dick  and  Martin*  Tibbetts  ft  Gnlnn. 
for  appellant  W.  O.  C^omwdl,  Atty.  Gen^ 
Dan  G.  Smith,  and  J.  H.  Cllne^  for  the  Tei^ 
rltory. 

rURMAN,  P.  J.  (after  stating  the  facts  as 
above).  The  only  question,  presented  on  this 
appeal  Is  as  to  whether  there  is  In  the  record 
any  evidence  tending  to  connect  the  defend- 
ant with  the  commission  of  the  offense  with 
which  he  was  charged,  and  of  which  be  was 
convicted,  independent  of  the  evidence  of  tlie 
two  accomplices  who  testified  against  him  on 
the  trial.  In  the  case  of  Fort  v.  State.  52 
Ark.  187,  11  S.  W.  960,  20  Am.  St  Rep.  163. 
that  court  said:  "To  test  the  legality  of  a 
verdict  under  such  circumstances,  the  rule 
of  appellate  courts  is  to  take  the  strongest 
statement  of  the  case  against  the  defendant 
that  the  evidence  would  warrant  the  Jury 
in  finding,  If  the  fact  were  spedally  found." 
C.  H.  Van  Fassen  testified  that  he  was  a 
farmer,  and  lived  In  Miller  township.  Kay 
coun^,  Okl.;  that  on  the  night  of  the  2Sth  of 
January,  1906,  two  hogs  were  stolen  from 
him.  They  were  taken  from  a  pen  on  his 
premises  near  the  public  road.  The  hogs 
were  butchered  in  a  pen,  and  dragged  over 
the  fence.  There  was  so  much  travel  in  the 
public  road  that  witness  could  not  dlstln- 
gulBh  any  particular  tracks.  The  hogs  weigh- 
ed at)out  SCO  pounds  each,  and  were  worth 
about  5  cents  a  pound.  They  were  taken 
without  the  consent  of  witness.  Tom  Saun- 
ders and  Arthur  Walnscott  two  accomplices, 
testified  tfiat  on  the  night  of  the  2Sth  of  Jan- 
uary, 1906,  the  defendant  went  with  them 
from  Ponca  City  to  the  cemetery  In  a  hatit: 
that  when  they  reached  the  cemetery,  th^ 
drove  Inside  and  hitched  the  team;  that  their 
business  was  to  get  some  hogs  from  a  house 
south  of  the  cemetery;  that  they  did  not 
get  the  hogs  they  expected  to  get,  and  then 
committed  the  theft  for  which  defendant  was 
upon  trial.  These  witnesses  gave  a  circum- 
stantial account  of  the  theft  and  the  manner 
in  which  the  stolen  property  was  disposed  of. 
Walnscott  testified  that  tiie  parties  named 
went  to  the  place  where  the  theft  of  the  bogs 
was  oHXunltted.  in  a  hade  of  his,  and  drove 
a  horse  belMiglng  to  him  and  a  mare  owned 
by  defendant  Defendant  admitted  having 
such  a  mare,  but  denied  alt  participation  in 
the  theft,  and  also  denied  that  his  mare  was 
driven  by  Walnscott  on  the  night  of  the 
theft  B.  M.  Knowles  testified  that,  scmie 
week  or  two  before  the  tiieft  of  Van  Fassea^s 
bogs,  he  saw  the  defendant  and  Walnscott  In 
a  bam  on  praises  near  the  home  of  wit- 
ness; that  no  one  lived  on  the  place  on  which 
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the  bam  was  situated;  that  witness,  seeing 
the  door  of  tbe  barn  open,  went  to  abut  It, 
and  fonnd  the  above-named  parties  thN«. 
Tbelr  team  and  buggy  were  In  the  bam.  On 
being  asked  as  to  their  business  there,  they 
replied  that  they  were  out  hunting,  but  did 
not  state  what  they  were  banting  for.  Tbe 
parties  said  that  they  had  entered  the  bam 
to  feed  th^  team.  Tb^  drove  away.  The 
deserted  bam  at  which  tbe  vltneas  saw  the 
defendant  and  Wainacott  was  not  In  the  im- 
medlate  neighborhood  of  Yan  Fasaen,  hnt  It 
was  in  the  same  county,  and  In  the  same  end 
of  the  county.  The  entire  circumstances 
were  well  calculated  to  aronse  suspicion  as 
to  their  purpose  and  business.  Witness 
could  not  tell  whether  the  parties  had  fed 
their  team  or  not.  Section  5497,  Wilson's 
Rev.  &  Ann.  St  1903,  Is  as  follows:  "(5497) 
361.  A  conviction  cannot  t>e  bad  upon  the 
testimony  of  an  accomplice  unless  he  be  cor- 
roborated by  .sucb  other  evidence  as  tends 
to  connect  the  defendant  with  the  commis- 
sion of  tbe  ofTense,  and  tbe  corroboration  Is 
not  sufficient  if  It  merely  sliow  the  commis- 
sion of  the  offense  or  the  circumstances  there- 
of." It  will  be  seen  that  In  order  to  warrant 
a  conviction  upon  the  testimony  of  an  ac- 
c<»npllce.  It  Is  not  necessary  Cor  the  corrob- 
orating evld^ce  to  connect  the  defendant 
with  the  offense.  It  is  sufficient  if  it  tends 
to  do  so. 

This  view  was  fully  presented  to  tbe  Jury 
In  the  following  Instruction:  "(7)  You  are 
Instmeted  that  a  conviction  cannot  be  had 
upon  the  testimony  of  an  accomplice,  unless 
he  be  ctMToborated  by  each  other  evidence  as 
tends  to  connect  the  defendant  with  the  com- 
mission of  the  offense;  and  tbe  corrobora- 
tion is  not  sufficient  If  It  merely  shows  tbe 
commisslda  of  the  offense,  or  the  circum- 
stances thereof."  The  trial  iudge,  and  the 
jury  doubtless  placed  the  construction  upon 
the  testimony  of  Knowles  that  this  defend- 
ant and  Walnscott  were  then  preparing  to 
commit  the  offense  of  which  defendant  was 
found  guilty,  by  hunting  for.  and  locating, 
hojts  to  he  afterwards  stolen.  While  this 
evidence  does  not  directly  connect  the  de- 
fendant with  the  offense,  yet  this  court  can- 
not say  that  It  does  not  have  this  tendency, 
and  in-  view  of  the  clear  and  direct  testi-, 
mony  of  the  accomplices,  we  feel  that  the 
Jnry  was  authorized  to  convict  the  defend- 
ant. It  is  true  that  the  defendant  placed  a 
number  of  witnesses  on  the  stand  to  prove 
an  alibi.  The  jury  were  prc^erly  Instructed 
as  to  this  defense.  The  Jury  saw  all  of  the 
witnesses  and  heard  their  testimony,  and 
were  in  a  much  better  position  to  judge  of 
their  credibility  than  is  this  court  The  tri- 
al ju<^  also  had  a  l>etter  opportunity  than 
this  court  has  to  judge  of  these  matters. 
The  jury  and  the  trial  Judge  having  found 
that  there  was  corroborating  evidence  tend- 
ing to  connect  the  defendant  with  the  com- 
mission  of  tbe  offense.  Independent  of  that 


of  the  accomplices,  this  court  cannot  disturb 
the  verdict  of  the  jury  and  the  judgment  of 
the  court,  nnless  It  can  say  tliat  there  is  not 
in  tbe  record  any  testimony  other  than  that 
of  the  accomplices  wlilch  t«ads  to  connect 
the  defendant  with  the  commission  of  the 
offense.  This  we  cannot  say. 

The  Judgment  of  the  lower  conrt  is  there- 
fore In  all  things  affirmed. 

HAirmR.  and  DOTIjE,  JJ.,  concor. 


J.  P.  PARKINSON  CO.  v.  BUILDING 
TRADES  COUNCIL  OF  SANTA 
CLARA  COUNTY  et  al. 
(S.  F.  4,469.) 
(Supieme  Court  of  CaUfomla.    Dec.  8,  1908.) 

1.  Appkaz.  and  Ebbok  ({  867*)— ScoFB  or  Re- 
view—Necessity or  Motion  to  IUview 
Facts. 

The  right  of  appellant  to  a  review  of  tne 
evidence  on  his  appeal  from  an  order  overruling 
a  new  trial  is  not  prejudiced  by  his  failure  to 
move  for  such  review  under  Code  Civ.  Proc. 
H  663,  663^ 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8470-3480;  Dec  Dig.  | 
867.*1 

2.  Tbadb  Unioiis  (8  4*)  —  Blioibilitt  » 
Meubebshif— **EiiPi:.OTEB  or  Labob." 

A  stockholder  In  a  coiporatlon  which  em- 
ploys tinners  Is  not  an  "employer  of  labor" 
within  the  meaning  of  a  by-law  of  a  labor  un- 
ion which  admits  to  Its  membership  master  tln- 
nen,  but  by  sudi  by-law  deacxibes  them  as  em- 
ployets  of  labor. 

[Ed.  Note.— For  other  cases,  see  Trade  Un- 
ions, Dec  Dig.  I  4.*] 

3.  TBADE  UnIORB   (J  3*)— COHSTBUOTION  OF 

Rules— Definition  op  Wobd  "Unfaib." 
The  word  "unfair,"  aa  used  in  a  rule  of  a 
labor  union  to  Indicate  tbe  attitude  of  employ- 
ers towards  members  of  the  union,  does  not 
mean  that  tbe  employer  is  guilty  of  fraud, 
breach  of  faith,  or  disbraieBt  conduct,  but  only 
that  the  employer  has  refused  to  comply  with 
the  conditions  upon  whldi  onion  men  will  con- 
■ent  to  remain  In  his  employ  or  handle  materi- 
als produced  by  him. 

[Ed.  Note.— For  other  cases, '  see  Trade  Un- 
ions, Dec.  Dig.  S  8.*] 

4.  Injunction  (}  104*)— Conspibaot— What 
conbtitutes. 

A  conspiracy  which  will  afford  ground  for 
injunctive  relief  is  a  combination  of  two  or 
more  persons  to  aocomplish  by  concerted  action 
a  criminal  or  nnlawful  purpose  or  a  lawful  pur- 
pose by  a  criminal  or  uulawfal  means.  ^ 

[Ed.  Note.— For  other  cases,  see  Injunction,  ' 
Cent.  Dig.  »  177 ;  Dec  Dig.  S  104.*] 

5.  ToBTs  (fi  3*)— OBounDB  or  Action— Monvs 
OB  Intent, 

Ad  act  which  dora  not  amount  to  a  I^al 
injury  cannot  be  actionable  because  it  is  done 
with  a  bad  Intent 

[Ed.  Note.—For  other  cases,  see  Torts,  Cent 
Dig.  81  3,  4 ;  Dec.  Dig.  8  8.*] 

6.  Injunction  (8  101*)— BoTcorra  Airn  Oth- 
EB  Combinations. 

Defendant,  a  labor  union,  in  accordance 
with  one  of  its  roles  prohibiting  its  members 
from  woridng  for  or  handling  the  material  of 
an  employer  who  employed  nonunion  men.  call- 
ed out  its  members  from  plaintiff's  establish- 
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ment,  wmt  notices  to  penont  employing  nnion 
in«i  and  dealing  with  plaintiff.  Informlns  them 
that  plftlntlfl  had  been  declared  unCafr  dj  de- 
fendant, and  that  anion  men  conld  not  handle 
material  supplied  bj  plaintiff,  and  pieeented  to 
plaintiff  a  written  sffieement  for  Its  lignatnTe 
embodying  the  terms  on  whldi  the  anion  men 
would  re-enter  Ita  Mrrfee.  Ailde  Atom  theae 
acts  there  was  no  force,  Tk^enoe,  threat,  or  in- 
timidation used  towards  the  nonunlMi  men  em- 
ployed by  plaintiff,  and  no  attempt  to  obstruct 
plaintiff  in  its  efforts  to  secure  nonunion  men. 
The  most  serious  act  proved  against  defendant 
was  that  one  of  Its  boainess  agents  informed 
plaintitTs  manager  that  the  nnion  would  drive 
plafntifl  out  (tf  DoahieH,  U  idalntifl  refused  to 
observe  Ita  rules,  but  this  appeared  to  be  no 
more  than  a  mere  expression  of  the  agent's 
opinion.  Eeld,  that  defendant  was  not  guUty 
of  unlawful  acta,  and  that  its  conduct  did  not 
simount  to  *^rdon"  or  "intinddatlon,"  and 
plaintiff  WW  not  entitled  to  InJonctiTe  relief. 

tBd.  Note.— For  other  cases,  see  Injunction, 
dent.  Dlf.  H  174.  175;  Dee.  Dig.  |  lOL*] 

7.  iHJunonon  (|  12*>— Cohflrbd  Aors. 

The  act  of  defendant  a  labor  nnion,  in 
sending  notices  to  plaintlS^s  customers,  notify- 
ing them  that  plaintiff  had  been  declared  unfair 
by  defendant,  is  not  ground  for  injonctlve  re- 
lief  where  the  act  oHnphiined  (tf  had  been  com- 
pleted at  tile  time  the  action  for  Injunction  was 
<:ommenced,  and  there  Is  no  evidence  that  de- 
fendant threatens  to  send  further  notices ;  plain- 
titTs remedy  being  an  action  for  damages. 

[Eld.  Note.— For  other  cases,  see  Injunction, 
CenL  Dig.  S  12;  Dec.  Dig.  |  12.»J 

8.  IiTJTnroTioit  ({  22*)— OBOuifDft— DmnSEB 

— iKJUIffOnON  iNKFraCTUAI.. 

Injnnctive  relief  cannot  be  granted  to  pre- 
vent a  labor  union  from  holding  out  to  plaintiff 
ft  standing  warning  that  union  men  will  not 
woA  for  Dim  or  handle  his  material  while  he 
remains  on  the  "unfair"  list,  since  such  injunc- 
tion conld  not  be  enforced. 

[Bd.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  I  20;  Dec.  Dig.  |  22.*] 

9.  Tbadb  Unions  ({  9*)— Hesteainiito  Aotb 
OF  Labob  Uhioh  —  Acts  or  Individuai. 
Meicbebs. 

In  an  action  to  restrain  a  labor  union  from 
Interfering  with  plaintiff's  business,  an  injunc- 
tion will  not  be  nanted  on  a  mere  showing  of 
Improper  acts  by  individual  members  of  the  un- 
ion. 

[Bd.  Note.— For  other  cases,  see  Trade  Un- 
ions, Dec  Dig.  f  9.*] 

10.  TOBTB  (I  10*)— IHJUBT  TO  BuaiNKSa. 

Any  injury  to  a  lawful  business,  whether 
the  result  of  a  conspiracy  or  not,  is  prima  facie 
actionable,  but  may  be  defended  on  the  ground 
that  it  was  merely  the  result  of  a  lawful  effort 
by  defendants  to  promote  their  own  welfare, 
uid  that  the  act  was  not  Inspired  by  npress 
mf^Ice  to  Injnre  jdaintiff  withont  benefiting 
themselves. 

[Ed.  Note.— For  other  cases,  see  Torts,  Crat 
Dig.  I  10;  Dee.  IMg.  1  10.*] 

Shaw,  J.,  dissenting,  Sloas,  dlssmtlng  In 
part 

In  Bank.  Appeal  frtan  Saperior  Goart, 
Santa  Clara  County ;  Hiram  D.  Tattie,  Judge. 

Action  by  the  J.  F.  Parkinson  Company 
against  the  Building  Trades  Council  of  San- 
ta Clara  County  and  others.  From  a  judg- 
ment  for  plaintiff,  and  from  an  order  over- 
ruling a  motion  for  a  new  trial,  defraidants 
nppeal.  Reversed. 

'For  other 


BEPOBTBB.  (OaL 

Cleveland  Lk  Dam,  Charles  S.  Bnmell,  and 
Austin  Lewis  (B.  M.  XU^ce,  of  counsel),  for 
appellantiL   Will  M.  Begga.  for  re^fudent 

BEIATTT,  O.  J.  This  Is  •  suit  to  «aJoIn 
an  alleged  boycott  plaintiff  is  the  own- 
er and  proprietor  of  a  lumber  yard  at  Palo 
Alto,  in  Santa  Clara  county,  and  also  of  a 
plumbing  and  tinning  shop,  mill,  etc.  It  buys 
and  sells  lumber,  building  materials,  and 
hardware,  and  employs  laborers,  teamsters, 
and  mecbiftnlcs.  The  principal  defendant  the 
Building  Trades  Council,  is  a  voluntary  as* 
flodation  composed  of  delegates  from  various 
labor  unions  of  Santa  Clara  county.  The 
other  defendants  are  labor  unions  composed 
of  artisans  engaged  In  the  various  crafts 
concerned  in  building  operations,  the  officers 
of  the  council,  and  of  the  several  unions  and 
a  large  number  of  members  of  said  unions. 

The  allegations  of  the  ctmiplalnt  ar^  In 
brief:  That  the  defendants,  for  the  purpose 
of  coercing  the  plaintiff  into  the  subjection 
of  Its  business  to  their  control,  entered  Into 
a  conspiracy  to  compel  compliance  with  their 
demands  by  force  and  intlmldati<Mi,  and,  in 
pursuance  of  said  conspiracy,  gave  notice 
that,  nnlesB  plaintiff  should  agree  to  comply 
with  the  rules  of  the  BuIUUng  Trades  Coun- 
cil, they  would  declare  a  Ixvcott,  etc.  That 
In  consequence  ofi  plaintiff's  refusal  to  sign 
a  writtoi  agreement  presented  by  the  cotmcll. 
agents,  and  emissaries  of  the  defendants  un- 
lawfully and  against  the  will  of  the  plaintiff 
entered  upon  Its  premises  and  notified  Its 
emplf^te  that  th^  must  quit  work  tta  plaUi- 
tlff  on  pain  of  being  thons^ves  boycotted 
and  turpentined  and  beaten,  etc.*  tlieret^ 
causing  many  of  Its  emidoyM  to  quit  Its 
service.  That  by  threatening  injury  to  them 
In  their  business  If  they  continued  <to  do  busi- 
ness with  plaintiff  the  defendant  caused  per- 
sons with  wbCHu  plaintiff  had  been  dealing 
to  refuse  to  sell  to  It,  and  Its  cnstomen  to 
cease  buyli^  from  It  That  by  these  and  oth- 
er acts  of  the  defendant  In  which  tbey  are 
sun  engaged,  and  which  tbey  tlireatra  to 
continue,  plaintiff  has  been  damaged  to  a 
large  amount  and  will  be  irreparably  dam- 
aged; the  defendants  and  eacb  of  th^  be- 
ing pecuniarily  Irresponsible  and  unable  to 
respond  In  damages.  A  general  and  special 
demurrer  to  the  cmnplaint  was  ommled. 
and  all  the  defendants  united  In  an  answer 
denying  all  the  material  allegations  of  the 
complaint  except  those  descriptive  of  the  aer- 
eral  parties  and  their  relations  to  the  contro- 
versy as  above  stated.  A  preliminary  in- 
junction was  Issued  and  the  cause  subse- 
quently tried  by  die  court  It  was  found 
that  the  d^endants  had  not  caused  perBoos 
with  whom  the  plaintiff  bad  be«  dealing  to 
refuse  to  sdl  to  It,  but  upon  ttie  remaining 
issues  generally  the  findings  were  In  favor  of 
the  plaintiff,  and  by  the  Judgmrat  and  decree 
of  the  court  the  defendants,  all  and  each  of 
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tbem,  were  enjoined  "from  tx^cotUng  plain- 
tiff—that  l>  to  say*  from  coerdns  otben 
mgalost  their  will  tp  wiOUlnw  flram  iflalntlff 
their  benefldsl  tnuinoM  interoooTBe,  tiuoncH 
or  tv  threats  that,  nnlow  tboat  otben  do  eo, 
the  d^mdants  will  cave  dlrecUr  and  indl- 
recOy,  Iom  to  th«D— and  te  desist  and  rtfraln 
from  forcibly  or  by  threats  of  rlolenoe  or  In- 
timidation, ot  coerdoo  of  any  Und,  Interter* 
log  with  i^nintlff  In  Qie  conduct  of  Itslnidneai, 
or  at  all,  and  fnmi  fi»dbly  or  threats  of 
force  or  Intimidation,  or  coercion  of  any  Und, 
Interfering  with  any  person  or  persons  doing 
or  desiring  to  do  bnsldess  with  lOalntur.  and 
from  obstmctbig  or  Intrafterlng  forcibly  or  by 
threats  of  fOTce  or  Intimidation,  or  coercion 
of  any  Und  with  the  business  of  plalntur  and 
Its  dealings  with  Its  cnstomera  ae  Its  em- 
ployes, and  from  tbrclbly  or  by  tiireats  of 
force  or  intimidation  m  coercion'  of  any  kind, 
or  In  any  maimer  molesting,  harassing,  an- 
noying, or  Interfering  with  the  ^pl<qres  of 
tbe  plaintiff  at  any  time."  There  was  also 
a  judgment  for  $1  damages  and  costs  taxed 
at  (304.25. 

The  defendants  In  doe  Ume  mored  for  a 
new  trial  vpan.  a  bill  ot  en^tlona.  specify- 
ing numerous  alleged  orors  in  the  rulings 
of  tlie  court  at  tlie  trial^  and  nnmerons  imr- 
tlcnlars  in  which  it  was  claimed  the  evi- 
dence was  insnffld^t  to  justify  the  findings. 
The  motion  for  a  new  trial  was  overruled, 
and  the  aj^teal  is  tnm  that  order  and  fn»n 
tbe  judgment  In  rapport  of  tiielr  ajnteal 
the  defoidants  crafend  fliat  tlw  eritoice  la 
insufficient  to  sustain  the  findings  of  the 
court  in  material  particulars,  and  that  those 
WmiingM  which  are  sustained  by  tAe  evidence 
will  not  support  the  judgment  They  con- 
tend, als(^  that  the  findings  are  vitiated  by 
the  mlln^  admitting  and  rejecting  evidence 
at  the  trial  against  their  objections.  Counsel 
for  reepondent  objects  to  any  con^daratlon 
of  the  questions  rateed  as  to  the  sufficiency 
of  the  evidence  to  justify  the  findings  on 
the  grounds,  first,  that  the  appeal  was  not 
taken  from  the  judgmmt  within  eo  days  aft- 
er its  entry;  and,  secmd,  that  tlie  defend- 
ants have  failed  to  move  under  sections  663. 
663^.  Code  Civ.  Proa  This  objecUon  is 
wholly  untenable.  The  defendants  do  not 
ask  us  to  review  the  evidence  on  tibelr  ap- 
peal from  the  judgment,  and  their  right  to 
have  it  reviewed  on  their  appeal  from  the 
order  Is  not  prejudiced  by  their  failure  to 
move  under  the  sections  cited  upon  the 
gronnd  that  the  tacts  found  do  not  support 
tbe  judgment. 

The  first  and  most  Important  finding  of 
Biu>erIor  court  attacked  upon  the  ground 
of  insufficHency  of  the  evidence  to  sustain  It 
la  the  ftdlowlng:  "That  to  order  to  coerce, 
and  for  the  purpose  of  coercing  plaintiff  Into 
tbe  Bubjecti<Hi  of  Its  busInesB  to  tbe  control 
of  said  defendants,  a  combination  and  con- 
spiracy was  entered  Into  by  and  between  tbe 
said  defendants  as  individuals  and  as  mem- 
bers of  the  said  defendant  asBociatl<ms,  and 


other  persons,  assodaticms,  and  organizations 
of  pttsons  unknown  to  plaintiff,  and  tliat 
said  persona,  defttidanti^  assodationB,  and 
organisations  confederated  and  conspired  to- 
gether to  injure,  coerce,  and  totlmldate  plain- 
tiff Into  compliance  with  tbe  rules  and  regn- 
latlons  of  said  assoclatt<»is,  organizations, 
and  union,  and  to  the  subjection  cC  Its  busi- 
ness to  the  ctnitrol  <a  said  defendants  and 
Bald  associations  and  nnlfms,  thus  depriving 
plaintiff  of  the  control  and  management  of 
its  said  business." 

The  evidoice  does  not  su^ln  tlds  finding, 
exc^  in  a  qualified  srase,  and,  when  prt^er- 
ly  understood,  it  presents  a  question  ot  law 
materially  dlffwent  from  that  arising  upon 
Ito  literal  terms,  Tbe  dtfoidanta,  as  above 
stated,  are  the  Building  Trades  Council  of 
Santa  Clara  coonty,  Ite  officers  and  agents, 
several  labor  unions  affiliated  with  the  conn- 
cil,  and  the  manbNs  ot  said  uukns.  The 
council  is  composed  of  delegates  from  the 
affiliated  unions,  and  exercises  a  general 
control  in  matters  ot  common  interest  to  the 
whole  body  of  Its  ctnstltuents-  Tbe  unions 
are  vt^untary  associations  organized  tot  the 
purpose  of  enforcing  regulations  wbldi  th^ 
consider  necessary  for  their  'welfara  These 
rules  cover  a  variety  of  details,  Includln;! 
trams  of  admission  toto  the  unions,  rates  of 
wages,  hours  of  labor,  ete.,  not  of  eqwclal 
importance  to  this  cnmectlon,  all  of  whldi 
tiie  members  are  pledged  to  observe  under 
penalty  of  flue  or  npulslon.  What  we  are 
more  lounedlatrty  otmceraed  with  Is  the  rule 
that  union  men  are  not  allowed  to  work  on 
the  same  job  or  In  the  same  shop  vritfa  non- 
union men.  <a  to  handle  or  use  In  thsAr  sev- 
eral emploTmento  matwlal  wUCh  has  been 
supplied  by  a  dealer  who  has  been  dedared 
"unfair"  by  the  council  because  at  tibe  em- 
ployment by  him  of  nonunion  workmen.  Tbe 
evldoice  In  this  case  tiiows  without  confilct 
that  the  Building  Trades  Council  of  Santo 
Clara  county  and  Ita  constituent  oe  affiliated 
nnions  were  organised,  and  that  tbey  adopted 
these  and  ottier  rules  before  tbere  was  any 
controversy  with  plaintiff,  and  without  any 
special  reference  to  It,  and  that  they  merely 
pnt  Its  rules  In  force  when,  as  they  contend, 
the  corporation  had  become  **unfair"  and  had 
been  so  declared,  by  reason  of  Ito  retention  to 
Its  employment  of  a  ttoner  who  bad  refused 
to  joto  tbe  Tinners'  Union.  Their  combina- 
tion and  conspiracy.  If  it  can  be  called  a 
conspiracy,  was  not  Inspired  by  any  mali- 
cious purpose  or  feeling  i^tost  tbe  platotlff. 
It  embraced  the  world  at  large,  and  consisted 
wholly  in  an  agrenuent  to  which  all  the 
members  were  pledged  that  they  would  re- 
fuse to  work  for  any  person  or  firm  who  em- 
pli^ed  nonunion  men,  and  that  they  would 
refuse  to  work  upon  or  handle  any  material 
supplied  by  an  empl<^r  of  nmmnion  men. 
They  were,  to  ottieir  words,  curganlzed  for  tbe 
purpose  of  enfordng  to  Santa  Clara  county 
what  is  known  as  tlie  "dosed  shop,"  and  tbe 
means  by  vblcjb  they  proposed  to  acoonqaisb 
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tbelr  object  was  to  bind  thonaelTM  by  a  mxt- 
toal  pledge  to  quit  working  for  any  one  wbo 
stioald  be  declared  "tintalr"  either  becanae 
be  employed' nonunion  mm,  or  because  be  re- 
quired them  to  handle  material  supplied  by 
an  employer  <^  such  men.  This  being  tbe  sit- 
uation on  tbe  1st  of  Febmaiy,  1904,  tbe 
plaintiff  corporation,  which  seems  to  have 
been  condactlng  Its  business  under  some  un- 
derstanding with  the  council,  to  the  effect 
that  It  woidd  employ  only  union  men,  set 
some  n<munlon  men  to  work  erecting  sheds 
In  Its  lumber  yard  at  Palo  Alto. 

Tbe  anployment  of  these  men  was  made 
the  subject  of  complaint  tnr  the  bni^ees 
agent  represmtlng  tbe  council,  and  while 
that  matter  was  stlU  pending  another  and 
more  serloTU  controversy  arose.  There  was 
a  tinner  by  the  name  of  Waterman  wozking 
In  plaintiff's  shop  who  was  not  a  member  ot 
the  Tinners*  Union.  He  was  advlMd  by 
SteudeE^— «  i^nmbet^to  Join  tiie  union  of 
his,  Waterman's,  craft,  and  to  take  out  a 
worfclug  card.  B^ng  Informed  tiiat  tbe  Ini- 
tiation fee  was  |26,  be  agreed  to  bectmie  a 
member,  and  gave  Stender  ^  as  a  first  pay- 
ment upon  his  application.  A  few  days  aft- 
erwards he  was  Informed  that  the  Initiation 
fee  was  ISO.  This  and  other  drcumstsnces 
Induced  blm  and  Mr.  Parkinson,  the  plain- 
tlCTs  manager,  to  believe  that  the  Initiation 
fee  bad  beeai  raised  from  $25  to  $50  for  tbe 
express  purpose  ot  "freexlng  blm  ouV  and, 
artlng  upon  PaAinson's  advice,  he  deter- 
mined to  witiidraw  bis  application  for  a 
Journeyman's  card,  and  instesd  thereof  to 
apply  for  a  master  tinner's  card,  which 
would  enable  him  to  ctmtlnue  to  do  the  woric 
he  was  doing  without  any  violatton  <a  the 
rules  ot  the  onion,  and  would  cost  oalj  $5. 
It  was  necessary,  howeror,  to  entitle  him  to 
a  master's  card  that  he  should  be  a  boss— 
an  empltqrer  ot  labor,  not  a  Joum^man 
working  for  wages.  In  order  to  comply  with 
this  condition,  he  purchased  Ave  (out  of 
twelve  thousand  five  hundred  shares  ot  the 
plaintiff  coiporation's  stock  Qmr  valne  tat 
dollars  per  share)  and  upon  this  ba^  dabn- 
ed  to  be  an  »npIoyer  wltiiln  the  rules  of  the 
union.  His  claim  was  dlasnited  and  was 
clearly  untenable.  A  8to<fth(dder  ot  a  cor- 
poration—era  a  large  and  preponderant 
stockholder — Is  not  In  legal  conten9latl<m 
tbe  employe  of  those  who  are  working  Cor 
tbe  corporation,  which  Is  a  person  distinct 
from  its  members,  and  as  such  the  only  em' 
ployer  in  the  casfc  Aside  from  this  technical 
view,  it  Is  equally  clear  that  the  bolder  ot 
a  minute  fracttmt  of  the  stodc  of  a  corpora- 
tion from  which  he  is  recdvlng  wages  is  not 
bis  own  empl<^r  In  any  substantial  saisa 
As  to  this  branch  of  the  dispute,  ther^ore, 
the  position  of  the  nnim  and  of  the  coundl 
in  denying  Waterman's  claim  to  be  a  master 
tinner  within  the  meaning  of  the  union  rules 
was  clearly  correct  As  to  the  contention 
that  the  InltlatlMi  fee  of  tbe  union  was 
doubled  in  violation  of  Ite  own  constitution 


tOK  the  excess  purpose  of  keying  Water- 
man out,  the  evidence  wholly  fails  to  sustain 
It  Steuder,  it  Is  true,  told  him  that  it  was 
f2S,  but  Stender  was  a  member  of  the  Plum- 
bers' Union,  and  based  his  statement  upon 
tbe  rule  of  bis  own  union  and  on  the  fornix 
rule  of  the  Tinners*  Union.  It  ajiifearB,  how^ 
evar,  very  dearly  frcMn  the  uncontradicted 
evidence  that  the  preUmlnary  s^s  for  rais- 
ing the  Initiation  f ee  <tf  the  Tinners*  Union 
of  Santa  Clara  county  had  been  taken  in 
Decemb».  1908,  nearly  two  mimths  before 
Watnman  was  onployed  by  plaintiff,  and 
that  It  had  been  ratified  by  all  the  snperlor 
bodies  whose  approval  was  requited  as  early 
as  February  2,  1904,  the  day  upon  which 
Waterman  made  his  preliminary  paymoit  to 
Steuder,  who  rec^ved  it  not  as  the  agent 
of  the  union,  but  as  the  agent  of  Waterman. 
These  matt^  have  bem  stated  tiiuB  fully 
and  in  detail— not  because  they  are  regard- 
ed as  v«y  material  In  point  of  lavr — but  be- 
cause tbey  have  been  largely  discussed  In 
the  brlefti  under  the  dslm  upon  the  part  of 
the  reepondrat  that  the  raising  of  the  initia- 
tion fee  by  the  Tinners'  Union  after  Water- 
man's application  for  members  hip,  and  while 
he  was  in  the  onployment  of  plaintiff,  and 
tbe  subsequent  refusal  of  a  master's  card.  Is 
proof  of  a  malicious  detwmlnatlon  on  the 
part  of  the  council  and  union  to  force  a 
quarrd  upon  the  plaintiff,  and  to  make  use 
of  the  dispute  as  a  mere  pretoct  for  inters 
ferlng  with  its  legitimate  control  of  Ite  own 
business.  Ttu  evldeDoe  1b  our  <vlnloa  does 
not  sustain  this  oontentiaL  The  action  of 
the  union  In  this  matter  was  in  strict  ac- 
cordance with  the  rules  then  in  force,  and 
the  approval  of  tbe  council  was  also  In  ac- 
cordance with  its  established  rules.  There 
was  no  doubt  smne  heat  oddblted  tai  tbe 
course  of  the  controversy  between  the  par- 
ties over  tills  Waterman  affftlr,  and  as  a 
ccmsequoice  conitiderable  bitterness  of  tetl- 
ing  mgendered  on  both  sides,  bat  what  fol- 
lowed was  the  Inevitable  ontaune  ot  the 
rules  of  the  council  as  applied  to  a  situation 
broi^t  about  causes  Implying  no  actual 
desire  on  the  part  of  the  defoidante  to  in- 
jure tbe  idaintur  qiedally,  or  to  injure  It  at 
all  acept  In  so  far  as  the  mforcement  of  tbe 
rules  of  tbe  oouncH  and  lt4  aiBUated  unions 
must  affect  Injuriously  all  who  ml^t  und^ 
take  to  canr  on  business  in  defiance  of  those 
ml^  What  happmed  was  this:  On  the  Mb 
of  Fetnnary  the  bushiess  agent  of  the  conn- 
cil  reported  the  final  refusal  of  Waterman 
to  take  out  a  Journeyman  tinnn's  card,  and 
plah]tiff*s  refusal  to  discharge  him  from  its 
employment  Plaintlfl  was  then  declared 
"unfair,**,  and  on  tiie  following  day  the  busi- 
ness agoit  went  upon  plaintiff's  premises 
and  notified  Us  union  employM  of  tiiat  fii**t 
reminding  smne  ot  them  of  tbdr  pledge  to 
quit  work  for  any  «nployer  dedund  **an- 
fair."  He  also  mailed  or  dellvoed  notices 
to  all  tbe  contractors  of  Palo  Alto  emplt^lns 
union  men  as  follows;  "Ban  Jose^  February 
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lOtb,  1904.  TO  all  wbfnn  it  may  cmcem: 
Yoa  are  hereby  notlfled  that  J.  F.  FarUnson 
Company  hai  been  placed  on  the  unfair  list 
of  the  BolldlDg  Trades  Oouncil  of  Santa 
daxft  Ooonty.  And  Union  nun  cannot  work 
toe,  or  liandle  any  matolal  fomlBhed  by 
■aid  ParUnMML  nntU  farther  notice.  BnUd- 
Ing  Trades  Conncll,  per  Ghaa.  H.  Harrtaon, 
Secretaiy."  ^e  ^ect  of  these  notices  was 
that  all  the  nnlon  empires  of  plaintiff  qnlt 
work  and  its  mill  was  (dosed  at  noon  on  the 
lOtb  of  Fetnnary;  ranainlng  closed  tmtU 
it  secnred  a  crew  of  nonunion  men.  And 
most  of  tiie  omtractors  who  had  formerly 
purchased  trailding  material  from  plaintiff 
ceased  to  deal  with  it  npra  receipt  of  the 
written  notice  addressed  to  them.  On  the 
day  following  the  strike,  the  coondl,  by  its 
agent;  presented  to  plaintiff  the  draft  of  a 
omtract  with  a  demand  that  he  execute  It 
as  fOllowB; 

"Articles  of  Agreement 

"Article  of  Agreement  between  J.  F.  Park- 
inson Co.  of  Palo  Alto,  Santa  Clara  County. 
Cel.,  and  the  Building  Trades  Council  of 
Santa  Clara  County,  Cal. 

"Article  1.  It  is  hereby  agreed  by  the  J. 
P.  Parkinson  Co.  of  said  County  and  City 
that  work  on  all  buildings  or  cooBtrncUon 
work,  old  or  new,  erected  for  their  use  or 
by  them,  shall  be  done  by  men  carrying  the 
working  card  of  said  Building  Trades  Ooun- 
cll  of  the  current  quarter. 

"Art  2.  It  Is  further  agreed  by  the  said 
J.  F.  Parkinson  Co.  that  they  will  pay  and 
enforce  In  full  to  and  with  all  of  their  em- 
ployes working  In  any  craft  coming  under 
the  Jurisdiction  of  the  said  Building  Trades 
Conncll  and  under  the  control  of  the  said 
J.  F.  Parkinson  Co.  the  schedule  of  wages 
and  demands  that  are  adopted  and  demanded 
by  the  said  Building  Trades  Council. 

"Art  8.  It  is  further  agreed  by  the  said 
J.  F.  Parkinson  Co.  that  tbey  will  employ 
on  all  tinning  and  sheet  metal  work  directly 
or  Indlrectiy  done  tor  or  by  the  said  J.  F. 
Parkinson  Co.  a  member  or  members  of  the 
Amalgamated  Sheet  Metal  Workera*  Interna- 
tional Alliance  In  good  standing  and  carry- 
ing a  regular  woildng  card  of  said  Building 
Trades  Conncll. 

"Art  4.  In  consideration  of  the  foregoing 
the  said  Building  Trades  Council  agrees  to 
consider  the  said  J.  F.  Parklason  Company 
as  a  fair  firm  and  to  deal  with  them  and 
their  products  accordingly. 

"Art.  5.  This  agreement  shall  remain  In 
full  force  and  ^Cect  for  me  year  from  date 
hereof." 

The  plaintiff  refused  to  execute  this  pro- 
posed agreement  and  at  once  set  about  ob- 
talnlng  the  services  of  a  sufficient  number  of 
nonunion  laborers,  teamsters,  mechanics,  etc., 
to  reopen  Its  mill  and  shops.  The  mill  was 
shut  down  for  only  one  week.  It  does  not 
appear  how  long  the  tiiops  were  Idle.  It 
does  anpear  that  Waterman  and  the  fore- 


man of  the  plumbers  worked  continuously. 
Tbsn  was  bnt  a  very  brief  interruption  to 
plaintiff's  btuiness  before  a  full  resumption 
In  the  mUl  and  shops  with  nonunion  men, 
bnt  thore  was  a  snbstantlal  loss  of  profits 
for  a  time  by  reason  of  the  withdrawal  ot 
patronage  by  the  contractors  who  had  no  al- 
ternative except  to  atop  buying  material  of 
tbe  plaintiff  <a  losing  the  serrioes  of  their 
union  empl<qr£s.  Some  <tf  the  eomtractora 
dealing  with  tbe  plaintiff  disregarded  the 
"unfair"  notice,  and,  when  their  union  em- 
ployee Quit  work,  r^laced  than  with  unh 
union  men.  All  of  tiie  men  who  quit  the  em- 
pl<^ment  of  plaintiff  and  of  those  contrac^ 
on  who  dlsr^carded  tbe  unfair  notice  did  so 
peaceably  and  quietly.  There  was  no  tarc», 
no  threat,  no  violence,  or  Intimidation  used 
against  them,  aside  from  the  reminder  ad- 
dressed to  one  or  two  IndiTiduals  of  tbdr  ob- 
ligation to  their  reqiective  unions.  There 
was  no  force,  violence,  threat,  or  intimida- 
tion used  towards  the  nonunion  men  employ- 
ed In  place  of  tiie  strikers,  and  no  attempt  to 
obstruct  the  plaintiff  in  Its  ^rts  to  secure 
nonunl<m  men.  ^ntere  was  not  at  any  time 
any  pl<±eting  of  the  i^alntlfl's  pranlses  or 
interfonnce  with  Its  cnstraners.  The  most 
serious  act  proved  against  the  council  was 
that  Its  business  agent  in  tile  coarse  of  the 
dispute  over  tbe  Waterman  affair  told  Hr. 
PuUnscm  that  they— the  connctt— would 
drive  him  out  of  business  if  he  refused  to 
observe  their  rules.  Hils,  however,  was 
merely  on  expression  of  the  business  agent's 
opinion  of  the  effect  of  dedaring  the  plain- 
ttfl  nnfiiir.  It  was  a  warning  or  caution,  in- 
tended  no  doubt  to  force  compliance  with 
the  council^  demands,  but  evldoitly  It  did 
not  have  tlut  effect,  for  Hr.  Pa&lnson,  be* 
lug  of  a  dlflerait  tq^Inlon,  stood  his,  ground, 
and  accepted  the  consequences.  There  was 
also  some  evidence  that  in  three  Instances  In- 
dividual memben  of  some  of  the  unions  had 
warned  some  oi  the  striken  that  th^  would 
Incur  scnue  danger  of  pnsonal  violence  It 
th^  returned  to  work  while  the  plaintiff  re- 
mained unfair,  bnt  these  threats  were  not 
autiiorized  or  countenanced  by  the  conncll  or 
any  of  tiie  unions,  and  not  a  single  act  of 
vlolmce  was  proved  against  any  <me  who  did 
return  to  work.  It  was  found  by  the  court 
upcoi  evidence  which  fully  suitalns  the  find- 
ing that  the  plaintiff  had  been  Injured  by 
the  acts  of  the  defendants  In  an  amount  not 
susceptible  of  computation,  and  It  was  found 
that  a  continuance  of  such  acts  would  cause 
a  damage  Irreparable,  for  the  reason,  I  sup- 
pose, that  its  amount  could  not  be  computed, 
and  for  tbe  same  reason  that  the  plaintiff 
had  no  plain,  speedy,  and  adequate  remedy 
at  law.  It  was  not  found  that  the  defend- 
ants were  Insolvent  or  unable  to  respond  in 
damages. 

In  reference  to  the  word  "unfair*"  It  clear- 
ly appears  that  as  empl(^ed  by  tbe  defend- 
aatfi  and  labor  organisations  generally.  It 
has  a  technical  meaning  well  understood  by 
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the  plaintiff  and  all  the  persons  to  whom 
the  council  sent  notices  that  plaintiff  had 
been  declared  unfair.  Snch  declaration 
means,  and  in  this  Instance  was  understood 
by  all  parties  concerned  to  mean,  not  that 
the  plaintiff  had  been  gnllty  of  any  fraud, 
breach  of  faith,  or  dishonorable  conduct,  but 
<»ily  that  it  had  refused  to  comply  with  the 
condlttom  upon  whidi  union  men  would  con- 
sent to  remain  In  its  employ  or  handle  ma- 
terial supplied  by  it  The  sole  effect  of  the 
notice  to  the  contractors  was  that  a  majority 
of  them  ceased  to  deal  with  the  plaintiff,  at 
least  for  a  time,  and  some  of  them  counter- 
manded orders  for  lumber  and  other  mate- 
rial previously  sent  in. 

The  foregoing  statement  embraces  the  sub- 
stance of  all  the  material  findings  of  the 
superior  court,  and  Indicates  .the  qualified 
saise  In  which  the  principal  finding  abore 
quoted  is  to  be  taken  in  applyiz^  the  law  to 
the  facts. 

Can  it  be  said*  In  view  ot  this  more  ^e- 
clflc  and  detailed  statement  of  the  probative 
facts  involved  in  the  general  finding  of  the 
trial  Judge,  that  the  defendants  entmed  in- 
to a  conq)irac7  for  the  purpose  of  comp^lng 
the  plaintiff,  by  coercion  and  Intlmidatl(ni,  to 
subject  its  bu^ess  to  their  control?  Can  it 
be  said  that  th^  altered  into  a  conspiracy 
at  all  T  A  combination  there  certainly  was, 
but  It  had  no  reference  to  the  plaintiff  ex- 
cept as  the  business  of  the  plaintiff  put  It  In- 
to the  general  claBB  (employers  of  labor)  who 
wotdd  necessarily  be  affected  by  the  enforce- 
meat  of  the  regulations  of  the  unions.  Their 
object  was  to  secure  higher  wages,  shorter 
taours,  and  more  favorable  conditions  g^ 
erally  than  employers  of  labor  might  be  vrill- 
Ing  to  concede,  and  Just  so  for  as  they  might 
be  successful  in  accomplishing  tbiB  object  It 
may  be  assumed  that  emsHajera,  as  a  dass, 
the  idalutiff  included,  would  incur  a  corre- 
sponding loss.  But  assuming  all  this,  would 
that  constitute  the  combination  a  conspiracy? 
A  conspiracy  is  a  comblnatiott  of  two  or 
more  persons  to  accomplish  by  concerted  ac- 
tion a  CTlmlnal  or  unlawful  purpose,  or  a 
lawful  purpose  by  criminal  or  unlawful 
means,  and,  to  support  the  conclusion  that 
these  defendants  were  guUty  of  a  conspiracy, 
It  must  be  held  that  tiielr  purpose  was  at 
least  unlawful  If  not  criminal,  or  their  pur- 
pose being  lawful  tbat  th^  jnnposed  to  at- 
tain it  by  ttie  emplc^ment  of  some  unlawful 
means. 

Limiting  our  consideration  for  the  pres- 
ent to  this  question  ftf  conspiracy.  It  is  clear 
that  the  avowed  object  of  these  organisa- 
tions— the  BCTOral  unions  of  working  mea 
and  the  council  in  which  th^  were  combined 
—was  in  no  sense  unlawful,  and  the  discus- 
sion may  be  confined  to  the  question  wheth- 
er the  means  proposed  for  Its  attainment 
were  unlawful,  a  question  as  to  which  there 
Is  a  wide  divergence  of  view  disclosed  by 
the  decisions  of  the  courts  ot  dlfferCTt  Juris- 
dictional and  often  by  tlie  dUterlDC  opinions 


of  Judges  of  the  same  court  There  Is,  bow- 
ever,  at  the  present  day  a  toleraUy  uniform 
consensus  of  Judicial  opinion  as  to  some 
fundammtal  principles  which  form  the  basla 
of  discussion  In  all  that  class  of  cases,  v^ch, 
for  convoiience,  may  be  designated  aa  boy- 
cotting cases.  In  one  of  the  more  recoit  of 
these  (National  Protective  Associatl<m  t. 
Gumming,  170  N.  X.  81S.  63  N.  B.  869,  08  L. 
B.  A  135,  68  Am.  St  Bep.  648)  the  sevCT 
Justices  of  the  Oourt  of  Appeals  w&e  di- 
vided, four  to  three,  as  to  the  lawfulness  of 
the  avowed  object  of  the  d^andants,  and 
as  to  the  means  employed  by  them  against 
the  plaintiff.  Olilef  Justice  Parker — tliree 
of  his  associates  concurring— lidd  both  ob- 
ject and  means  to  have  been  lawful,  while 
Justice  Vann,  with  the  concurrence  of  the 
other  two  Justices,  condemned  the  means 
employed  by  the  defendants  to  accomplish 
their  purpose,  not  because  the  acts  of  de- 
fendants were  otherwise  unlawful,  but  be- 
cause they  were  roidered  unlawful  tibe 
selfiEdi  and  censurable  motive  whldi  In^ired 
them.  "The  object  of  the  defaLdanta,**  he 
concluded,  "was  not  to  get  hii^er  wagea, 
shorter  hours,  or  better  terms  for  tbem- 
fltives,  but  to  prevent  others  from  foDowing 
their  lawful  calling."  This  amclusion  was 
based  upon  evidence  which  showed  dearly 
enough  what  appears  as  dearly  in  this  case 
—that  the  Immediate  object  of  tlie  defend- 
anta  was  to  exclude  the  competition  of  men 
outside  of  their  unions.  This  purpose  Judge 
Vann  considered  so  selfish,  and  ite  accom- 
plishment so  opposed  to  public  policy  and 
common  right  as  to  Infect  acts  otherwise 
entirely  lawful  with  the  taint  of  lUegality. 
The  opposing  opinion  of  the  Chief  Justice — 
tiie  majority  opinion— seems  to  be  rested 
partly  upon  the  ground  tlut,  in  order  to  se- 
cure employment  on  more  favorable  terms 
for  themsdves,  individuals  have  an  absolute 
right  to  combine  for  the  irarpose  of  prevent- 
ing the  enjoyment  and  comp^tltm  of  oth- 
ers, and  partly  upon  the  furOier  and  Inde- 
pendent ground  tha^  whether  audi  right  Is 
absolute  or  not,  evwy  man  is  dearly  privi- 
leged to  stop  work  with  or  without  reason 
whenevCT  Jie  can  do  so  without  violating  his 
contract,  and  that  no  one  can  question  his 
motive,  since  a  bad  motive  does  not  cmvert 
an  act  otherwtee  lawful  Into  a  ground  of 
action,  nils  last  proposition  embodies  tlte 
rule  of  dec£Bl(m  wliidi  was  apiwoved  by  this 
court  In  the  case  of  Boyson  t.  Hkhh,  98  CaL 
678,  S3  Pac.  492,  21  L.  B.  A.  238,  and  whldi 
has  recently  been  reaffirmed  In  the  much 
discussed  case  of  the  People  v.  .Sdimlts,  91 
Pac.  419. 16  L.  B.  A  (N.  S.)  717.  In  the  first 
named  case  It  was  concluded  upon  an  ex- 
tensive review  of  the  authorities,  American 
and  English,  that  "an  act  wblch  does  not 
amount  to  a  legal  injury  cannot  be  action- 
able because  It  is  done  with  a  bad  intent." 
ThlB  was  mme  tlian  five  years  before  the 
same  question  was  coniddraed  and  dedded  in 
vtngimna      fbo  Bouss  of  Lofds  In  the  great 
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case  of  Allen  t.'  Flood,  Appeal  Caaes  H.  of 
L.  l^S,  p.  1.  Tbe  report  of  tbat  case  cot- 
$n  180  pages  of  tbe  volome  dted.  and  shows 
tliat  In  the  Hoose  of  Lords  all  the  English 
and  several  of  the  American  cases  were  re- 
viewed. Elaborate  opinions  were  deIlTa*ed 
by  the  chancellor.  Lord  Halabnry,  and  by 
eight  otben  of  tbe  law  lords  present  and  de- 
liberating upon  the  case.  Altogetber  It  is 
safe  to  say  that  few  cases  have  ever  been 
more  thoroughly  considered,  and  the  conda- 
Blm  reached  six  ont  of  the  nine  Judges  Is 
stated  In  the  headnote  of  the  report  In  sub- 
stantially Oie  same  twms  in  which  this  court 
announced  its  condufdon  in  Boyson  r.  Thorn : 
**Ajq  act  lawful  In  itself  Is  not  eouTerted  by 
a  maUdoos  or  bad  motive  into  an  unlawful 
act  so  as  to  make  the  doer  of  tiie  act  liable 
to  a  dvU  action."  We  are  aware  that  several 
of  the  adverse  criticisms  of  our  recent  ded- 
sfon  in  the  Schmltz  Case,  where  this  doctrine 
was  applied  in  construing  the  Indictment, 
have  daimed  that  it  was  rtvadtetod  by  the 
House  of  Lords  in  dedding  ttie  later  case  of 
Quinn  Leathcon  UtppeeH  Cases  H.  <tf  L. 
1901,  p.  4BS).  If  this  wwe  so.  It  Would  nStoM 
no  condusive  reason  for  dunging  the  rule 
of  decUon  here.  Bnt  nothing  could  be 
farther  from  the  truth,  and,  since  counsel 
for  respondent  In  fills  case  places  great  re- 
liance upon  QuInn  r.  Leathern  as  an  antbori- 
iy  supporting  bis  position,  It  will  not  be  nn- 
profltable  to  point  out  the  diBtincti<m  be- 
tween Qiat  case  and  Allra  Flood,  and  to 
emphasise  the  fact  that  so  far  fR»n  over- 
ruling  Allen  v.  Flood  upon  the  particular 
point  In  question  here  QuInn  v.  Leathern 
lends  it  additional  support  and  oraillrmatlon. 

The  question  tor  the  House  of  Lords  to  de- 
cide in  Allen  r.  Flood  was  whether  there  was  i 
any  evidence  to  support  tbe  verdict  for  the 
plalntlfla.  Tboe  was  evidence  that  the  de- 
fendant bad  jHTocored  the  discharge  of  the 
plaintiffs  br  their  onployers  and  had  pre- 
vented thdr  re-emifloyment,  and  this  not  <mly 
tot  the  purpose  of  securing  their  places  for 
members  of  his  own  union,  but  also  for  the 
purpose  of  imnlsbing  them  for  past  acta.  It 
,  was  held,  however,  that  because  the  dtfend- 
ant  had  violated  no  legal  rl^t  of  the  plaln- 
tlfla,  had  dcme  no  unlawful  act,  and  bad  em- 
ployed no  unlawful  means  in  procuring  their 
dismissal,  bis  ouiduct  was  not  actionable  no 
matter  how  malldous  or  bad  bis  motive  may 
have  been.  Appeal  Oases  H.  of  L.  1898,  pw  1. 
In  the  case  ot  Qnlnn  t.  Leathem  the  prlndjial 
qneBtitm  again  presented  for  dedslon  iras 
wheCber  tbe  evidmoe  for  plaintiff  should 
liav«*been  submitted  to  the  jury;  whether, 
In  other  words,  It  was  snflSdent  to  support 
the  verdict  In  his  faror.  Upon  this  question 
it  vas  held,  without  dissent  by  the  six  Judges 
imrtidpating  in  the  decision,  tbat  the  evi- 
dence  did  Bupport  the  verdict,  and  according- 
ly the  Judgment  of  tl»  trial  court  was  affirm- 
ed. Five  of  tbe  six  judges  delivered  opinions 
expressing  more  or  less  fully  thdr  views  of 
tlie  evidence  and  its  effect  The  chancellor. 


Lord  Halsbury,  who  had  dissented  In  Allen 
V.  Flood,  delivered  a  rather  short  opinion  In 
which  he  adopted  the  more  daborately  stated 
views  of  Lords  Llndley  and  Brampton.  Lord 
Robertson  concurred  upon  tbe  grounds  stated 
by  Lord  Justice  Holmes  In  the  Irish  Court 
of  Appeal  tan  opinion  which  I  have  not  been 
able  to  consult).  Lords  Shand  and  Mac- 
naghten,  who  were  of  the  majority  In  Allen 
V.  Flood,  while  expressly  adhering  to  thdr 
ded^n  In  that  case,  concurred  In  the  Judg- 
ment upon  the  ground  that  the  two  cases 
presented  a  radically  different  state  of  facts. 
Lord  Halsbury  la  bis  short  opinion,  while 
adhering  to  his  views  expressed  in  Allen  v. 
Flood,  concedes  that  Qnlnn  v.  Leathem  "is 
distinguished  In  Its  facts  from  those  which 
were  essentially  Important  facts  In  Allen  v. 
Flood,"  and  In  the  end  bases  his  decision 
up<m  the  ground  that:  "Rightly  or  wrongly, 
the  thecwy  upon  which  Judgment  was  pro- 
nounced In  that  case  (Allen  v.  Flood)  Is  one 
whereby  the  present  Is  shown  to  be  one 
whldi  the  majortty  of  your  Lordships  would 
have  hdd  to  be  a  case  of  actionable  injury  in- 
flicted without  any  excuse  whatever."  Page 
GOT.  Coming  next  to  tbe  more  elaborate 
opiniona  of  Lords  Brampton  and  Llndley  (ap- 
proved In  his  opinion  by  Lord  Halsbury),  we 
find  a  fuller  and  dearer  stetement  of  the  dlf- 
fa«nce  between  Quinn  v.  Leathem  and  Allen 
T.  Flood.  Lord  Brampton  (page  62^  shows 
tiiat  in  the  earlier  case  "all  questions  of  ctm- 
splracy,  intimidation,  and  coercion  or  breach 
of  contract  were  withdrawn  from  the  Jury; 
the  tmly  matters  of  fact  found  by  tbem  be- 
ing that  Allen  maliciously  Induced  tbe  Qlm- 
gal  Gtnnpany  to  disdiai^  Flood  and  Taylor 
from  their  anploymrat,  and  not  to  engage 
them  again,  and  ttiat  eacb  plaintiff  has  suf- 
fered £20  damages."  He  proceeds  to  show 
that  It  was  assumed  as  the  grounds  of  de- 
cision that  "Alloi  in  making  tbe  communica- 
tion whidi  induced  the  Olengal  Company  to 
dismiss  the  plaintiff  was  doing  only  ttiat 
whidi  he  had  a  legal  right  to  do.  and  th^ 
[the  Lords  Justices]  hdd,  therefore,  that  the 
plaintiffs  had  no  legal  cause  of  action  against 
either  the  Olengal  Company  or  the  defend- 
ant, and  that  the  mere  fact  as  found  by  the 
Jury  Uiat  the  defendant  vras  actuated  a 
malldous  motlTe  could  not  convert  a  right- 
ful into  a  wrongful  act"  He  then  proceeds 
(page  C24i  to  stamp  this  doctrine  with  bis 
eqiress  approval  in  these  words :  "This  lat- 
ter proposition,  tbat  the  eserdse  of  an  abso- 
lute legal  right  cannot  be  treated  as  wrong- 
ful end  actionable  merely  because'  a  malld- 
ous Intention  prompted  such  exerdse,  was  es- 
tablished as  dear  law  by  this  House  In.  Brad- 
ford Corporation  v.  Pities  (1885)  App.  Cas. 
S87,  and  It  Is  now  too  late  to  dlqiute  it  even  If 
one  were  disposed  to  do  so,  which  I  am  not" 
Gould  anything  be  more  emphatic  than  tbls 
in  support  of  ttie  doctrine  of  Allen  v.  Flood, 
oi!  Boyson  v.  Thorn,  <jt  People  v.  Bdimita, 
and  of  the  large  number  of  cases  in  England 
and  in  the  United  States,  which  like  Boyson 
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T.  Thorn  hare  accepted  as  "a  maxim  of  the 
law"  tbe  words  of  Baron  Parke  In  delivering 
the  Judgment  of  the  Common  Pleas  in  Stev- 
enson T.  Newjiham  In  18S3:  "An  act  which 
does  not  amonnt  to  a  legal  injury  cannot  be 
actionable  because  It  is  done  with  a  bad  In- 
tent" 13  G.  B.  297.  Immediately  foUowlng 
the  passage  above  quoted  from  Lord  Bramp- 
ton's opinion,  he  proceeds  to  demonstrate  the 
scope  of  the  rule  by  mentioning  the  limited 
class  of  cases  which  constitute  the  exception 
to  Its  operation;  such  actions,  for  instance, 
as  libel,  false  Imprisonment,  and  malicious 
prosecution,  which  would  always  be  wrongful 
and  actionable  unless  privileged,  and  where 
proof  of  a  malicious  intent  defeats  the  plea 
of  privilege  or  probable  cause.  In  Lord  Lind- 
ley's  opinion  (also  ai^roved  by  Lord  Hals- 
bury),  where  he  states  the  propositions  de- 
cided in  Allen  v.  Flood,  he  nsra  this  language 
(page  533) :  "The  first  and  Important  propo- 
sition is  that  an  act  otherwise  lawful,  al- 
though harmful,  does  not  become  actionable 
by  being  done  maliciously  In  the  sense  of 
proceeding  fnun  a  bad  motive,  and  with  in- 
tent to  annoy  or  harm  another.  This  Is  a 
legal  doctrine  not  new  or  laid  down  for  the 
first  time  In  Allen  v.  Flood.  It  had  been 
gaining  ground  for  some  time,  but  It  was 
never  before  so  fully  or  authoritatively  ex- 
pounded as  In  that  case."  I  have  thus  shown 
that  five  out  of  the  six  Judges  who  sat  in 
Qulnn  V.  Leathern  delivered  opinions  in  the 
case;  that  Lords  Sband  and  Macnaghten  ad- 
hered to  their  views  expressed  in  Allen  v. 
Flood;  that  Lord  Halsbury,  who  had  dis- 
sented In  that  case,  concurred  with  Sband 
and  Macnaghten  In  holding  that  Qulnn  v. 
Leathem  might  be  decided  as  It  was  decided 
without  infringing  the  doctrine  of  Alien  v. 
Flood ;  and  that  Brampton  and  Lindley, 
whose  opinions  were  specially  commended  by 
Lord  Halsbury,  each  expressly  approved  the 
doctrine  of  Allen  v.  Flood.  The  importance 
of  that  doctrine  In  its  application  to  contro- 
versies snch  as  the  present  seems  to  Justify 
this  extended  review  of  a  case  which  has 
been  supposed  to  have  brought  it  in  question, 
but  which,  when  carefully  considered,  will 
be  found  to  have  placed  it  upon  a  firmer  bas- 
is of  authority  than  It  occupied  before.  The 
rule  of  law,  therefore,  as  firmly  established 
in  England,  in  this  state,  and  in  most  of 
the  United  States,  supports  the  conclusion 
of  Chief  Justice  Parker  and  the  majority  of 
the  Court  of  Appeals  of  New  York  In  the 
case  first  above  cited  (National  Protective 
Association  v.  Cumming),  so  far  as  It  rests 
upon  the  doctrine  "that  an  act  lawful  in  It- 
self is  not  converted  by  a  malicious  or  bad 
motive  into  an  unlawful  act  so  as  to  make 
the  doer  of  the  act  liable  to  a  civil  action.** 
We  may,  therefore.  In  the  further  considera- 
tion of  this  case,  confine  our  attention  to  what 
the  defendants  did  and  threatened  to  do,  and 
to  the  simple  question  whether  those  things 
were  or  were  not  in  themselves  lawful.  The 
general  objects  of  the  union  and  the  cooncll 


being  lawful,  If  they  used  nd  unlawful  means 
for  their  attainment,  the  motives  which  In- 
spired their  action  In  this  case  are  irrelevant 
to  the  question  of  conspiracy  and  Immaterial 
as  affecting  the  cause  of  action. 

As  to  what  are  lawful  acts  In  furtherance 
of  soch  objects  as  were  proposed  by  the  de- 
fendants In  this  case,  the  consensus  of  recent 
Judicial  opinion  above  referred  to  cannot  be 
better  Illustrated  than  by  quoting  the  prop- 
ositions upon  which  the  majority  and  the 
minority  of  the  New  Tork  Court  of  Aiqjeals, 
despite  their  opposite  conclusions  in  National 
Protective  Assoclatltm  v.  Cumming,  were  en- 
tirely agreed.  Chief  Justice  Parker  at  the 
outset  of  his  opinion  (170  N.  Y.  320,  63  N.  E. 
369,  58  L.  R.  A.  135.  88  Am.  St  Rep.  64S) 
says:  "I  shall  assume  that  certain  principles 
of  law  laid  down  by  Judge  Vann  are  correct, 
namely:  'It  Is  not  the  duty  of  one  man  to 
work  for  another  unless  he  has  agreed  to, 
and  If  he  has  so  agreed,  but  for  no  fixed 
period,  either  may  end  the  contract  whenever 
he  chooses.  The  one  may  work  or  refuse  to 
work  at  will,  and  the  other  may  hire  or  dlsr 
charge  at  will.  The  terms  of  employment 
are  subject  to  mutual  agreement  without  let 
or  hindrance  from  any  one.  If  the  terms  do 
not  suit  or  the  employer  does  not  pleaBe,*the 
right  to  quit  is  absolute,  and  no  one  may  de- 
mand a  reason  therefor.  Whatever  one  man 
may  do  alone,  he  may  do  in  combination  with 
others,  provided  they  have  no  unlawful  ob- 
ject in  view.  Mere  numbers  do  not  ordinar- 
ily affect  the  quality  of  the  act  Working- 
men  have  the  right  to  oi^anize  for  the  pur- 
pose of  securing  higher  wages,  shorter  hours 
of  labor,  or  Improving  their  relations  vrlth 
their  employers.  They  have  the  right  to 
strike;  that  is,  to  cease  working  in  a  body 
by  prearrangement  until  a  grievance  is  re- 
dressed, provided  the  object  Is  not  to  gratify 
malice  or  Inflict  injury  upon  others,  hot  to 
secure  better  terms  of  employment  for  them- 
selves. A  peaceable  and  ordinary  strike,  not 
to  harm  others,  but  to  Improve  their  own 
condition,  is  not  In  violation  of  law.' "  This 
is  a  most  conservative  statement  of  the  law. 
It  embraces  nothing  that  Is  not  conceded  at 
this  day  by  even  the  most  determined  oppo- 
nents of  the  principle  of  the  strike,  and  con- 
talus  in  the  concluding  sentence  a  qualifica- 
tion which  the  rule  of  Boyson  v.  Thorn  would 
compel  us  to  dlsr^ard.  In  case  of  a  peace- 
able and  ordinary  strike,  without  breach  of 
contract,  and  conducted  without  violence, 
threats,  or  intimidation,  this  court  would  not 
inquire  into  the  motives  of  the  strikers. 
Their  acts  being  entirely  lawful,  their'  mo- 
tives would  be  held  immaterial.  But,  taking 
the  doctrine  as  stated  by  Justice  Vann  with 
all  Its  qualifications,  it  suffices  for  the  deci- 
sion of  everything  of  real  Importance  in  the 
present  controversy,  so  tar  as  the  council  and 
Its  constituent  unions  are  concerned.  The 
rule  that  their  members  could  not  work  with 
nonunion  men,  or  handle  material  suppIU-d 
by  an  employer  of  nonunion  men,  was  adopt- 
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ed  before  any  difference  had  arlacn  between 
them  and  the  plaintiff  or  Its  manager.  It 
was  a  role  which  they  supposed  would  benefit 
them,  and  that  was  Its  sole  purpose.  What- 
ever others  may  think  of  the  policy  or  jus- 
tice of  audi  a  rule  that  is  a  matter  outside 
the  province  of  the  courts,  and  as  with  re- 
gard to  other  questions  of  economic  or  ih>- 
lltlcal  aspect,  the  r^edy,  it  a  remedy  Is 
needed,  must  be  found  by  the  Legislature.  In 
the  meantime,  and  for  present  purposes,  we 
most  recognise  the  fact  that  this  rale,  as  es- 
tabUriied  by  the  council  and  the  affiliated 
unions,  was  devised  for  the  promotion  of  an 
object  certainly  not  unlawful,  that  the  occa- 
sion that  called  for  Its  application  was  the 
voluntary  act  of  plaintiff's  agent,  and  that 
with  two  or  three  possible  exceptions  to  be 
hereafter  noticed  the  defendants  did  nothing 
unlawful  in  their  attempt  to  make  It  effeo' 
Uve. 

Certainly  it  was  not  unlawful  to  call  out 
the  union  men,  and  it  was  not  unlawful  for 
the  men  to  cease  work  which  they  were 
bound  by  no  contract  to  contlnuew  It  waa 
no  doubt  a  technical  treqnas  for  the  busi- 
ness agent  of  the  council  to  entor  IJie  prem- 
ises of  pliUntiff  for  the  purpose  of  calling 
the  men  ont  for  which  the  plaintiff  might 
luve  recoTwed  nominal  damages  in  an  action 
at  law,  but.  It  was  no  ground  fOr  an  injunc- 
tion In  the  absence  of  aoy  evidence  of  a 
threatoied  repetition  of  the  act.  Was  It 
nnlawfol  to  said  the  written  notices  to  the 
flontractfws  enq>1oylng  iinl(»  labor  Oiat  the 
ptaUnttfl  had  been  dedared  unfair,  and  that 
tmton  men  could  not  work  for  it  or  handle 
material  supplied  by  It  tUl  further  notice? 
There  are  authoriUes  on  both  sides  of  this 
qnestlon,  but  I  iblnk  Uiose  wlUch  would  an- 
swer it  In  the  negative  have  the  hettet  rea- 
Btm.  The  contractors  were  working  in  har- 
mony wltti  the  unions  (as  indeed  the  plaintiff 
had  previously  done),  and  fair  dealing  re- 
quired that  the  council,  representing  and 
acting  for  the  unions,  shoidd  protect  such 
contractors  from  any  loss  they  might  incur 
if  left  In  ignorance  of  the  action  It  had  tak- 
ea.  If  they  had  not  sent  the  notices  some 
ot  those  contractors  who  f^t  constrained 
to  stop  dealing  with  plaintiff  when  Informed 
tliat  it  had  been  declared  unfair  might  have 
purchased  material  which  th^  could  not 
have  used,  and  It  Is  only  upon  the  assump- 
tion that  such  purchases  would  tLsve  bem 
made  that  the  plaintiff  can  base  a  claim  that 
It  was  damaged  by  the  notices.  But  can 
plaintiff  make  such  a  claim  as  a  ground  tor 
equitable  relief  7  It  seems  very  dear  that  It 
cannot;  for,  with  full  knowledge  that  it  had 
been  declared  nnfolr  and  of  all  the  conse- 
quences flowing  from  that  declaration,  it 
would  not  have  been  Justified  In  selling 
material  to  a  contractor  Muploylng  union 
men  witliout  disclostng  a  fact  so  material 
to  his  frsedom  of  contract  And,  If  good 
faith  and  fair  dealing  Imposed  an  equal 
obligation  upon  the  plaintiff  and  the  coun- 


cil to  inform  the  contractors  of  what  the 
plaintiff  knew,  ik  is  difficult  to  see  what 
right  of  plaintiff  was  infringed  by  the  send- 
ing of  the  notices.  Their  only  effect  was 
to  enable  the  contractors  and  plaintiff  to 
conduct  their  future  dealings  on  equal  terms. 
Nor  was  fbeite  anything  unlawful  In  the  prea* 
entatlon  to  the  plaintiff  of  an  agreement 
embodying  the  conditions  upon  which  union 
men  would  consent  to  reenter  Its  service  and 
handle  the  output  of  Its  mill  and  shopf.  Con- 
ceding that  the  conditions  of  the  proposed 
contract  were  Intolerable,  the  right  to  pro- 
pose them  stood  upmi  the  same  plane  as  the 
ris^t  to  reject  tii^  and  no  right  of  the 
plaintiff  was  Infringed  unless  it  can  be  held  - 
that  men  who  are  free  to  woA  or  not  to 
work,  with  or  without  reason,  are  breaking 
the  law  in  proposing  unreasonable  terms 
as  a  condition  of  entering  the  employment 
of  another.  If  this  were  so,  why  would  it 
not  equally  follow  that  an  employer  would 
be  breaking  the  law  by  proposing  to  men 
seeing  employment  conditions  of  service 
which  they  might  consider  intolerable,  or  a 
court  deem  unreasonable?  Neither  proposi- 
tion can  be  admitted.  The  ftict  that  the 
business  agmt  of  the  coundl  in  the  course 
of  the  dispute  over  the  Waterman  affair  told 
Mr.  Parkinson  that  they  would  drive  him 
out  of  business  If  he  refused  to  observe  tii^ 
rules  is  material  only  in  so  far  aa  it  is  an 
item  of  evidwce  tending  to  diow  that  the 
course  pursued  by  the  council  was  dictated 
by  a  maUdous  purpose  to  injure  the  plaln- 
tUf,  and  not  by  a  desire  to  benefit  Its  mem- 
bers. I  think  myself,  as  I  have  in  substance 
said,  that  it  has  very  slight  probative  force 
for  that  purpose,  and  that  it  is  completdy 
refuted  1^  all  the  facts  of  the  case.  But, 
conceding  that  it  might  hare  warranted  the 
superior  court  In  conduding  that  the  mo- 
tives of  defendants  were  tinctured  with  ma- 
lice^ It  cannot  be  dented  that  all  the  acts  of 
the  council  and  its  affiliated  unions  were 
lawful,  and  tifat  they  were  adapted  to  the 
promotion  of  the  plans  devised  hy  them  fbr 
bettering  the  condition  of  the  members.  Be 
ing  BO  adapted,  and  being  lawful  in  them- 
selves, they  could  not  be  rendered  actionable 
by  the  mere  fiict  that  some  feding  of  ani- 
mosity had  berai  engendered  In  the  course  of 
fbe  controversy  between  the  parties. 

One  other  consequence  of  the  strike  and 
the  notice  to  the  contractors  remains  to  be 
oon^dered.  Some  of  the  contractors  to 
whom  the  notices  were  sent  countermanded 
ordmi  for  bulkUiv  matwlal  which  they  had 
already  placed  with  the  plaintiff.  This  it 
msy  be  conceded  was  a  breach  of  their  con- 
tracts, and  the  law  Is  pretty  thoroughly  set- 
tled both  In  England  and  In  this  country  that 
causing  another  to  violate  his  contract  with 
a  third  party,  without  a  legal  Justification, 
Is  an  actionable  injury,  from  which  It  fol- 
lows Uiat  if  the  defuidants  by  soidlng  the 
notices  to  the  contractors  caused  some  of 
them  to  break  their  contracts,  and  did  so 
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mallcloosly  and  without  Jnstlflcatloii,  they 
made  tbemselTes  liable  at  least  to  an  ac- 
tion for  damages.  But  I  do  not  think  It 
can  be  said  that  the  sendtng  of  the  notices 
was  without  JustlflcatioD.  The  plaintiff  had 
been  declared  unfair,  and  It  was  certain 
that,  until  that  action  of  the  council  should 
be  reversed,  no  member  of  any  of  the  nnlons 
— BO  long  as  he  remained  a  membei^would 
handle  material  supplied  by  the  plaintiff. 
The  contractors  to  whom  the  notices  were 
sent  were  all  employing  union  men,  and  it 
was  no  less  the  duty  of  the  plaintiff  than  of 
the  council  to  Inform  them,  with  a  view  to 
future  transactions,  that  they  could  not  use 
material  supplied  by  the  Parkinson  Company 
without  engaging  nonunion  men  in  place  of 
the  men  they  had.  If  this  is  so—If  the  no- 
tice to  the  contractors  was  proper  and  es- 
sential to  fair  dealing,  as  between  them  and 
the  plaintiff — the  fact  that  some  of  them 
violated  their  existing  contracts  cannot  be 
deemed  a  wrong  caused  by  the  defendants. 
It  was  a  wrong  for  which  the  contractors 
alone  were  reqwnsible.  But,  even  If  it  conld 
be  held  that  the  action  of  the  council  in 
sending  the  notices  was  without  Justification 
and  malicious,  something  would  atlll  be 
wanting  to  sustain  the  injunction.  The  no- 
tices had  all  been  sent  before  this  action  was 
commenced,  and  there  was  no  evidence  of 
any  threat  to  send  notice  to  any  other  per- 
son. An  injunction  lies  only  to  prevent 
threatened  Injury,  and  has  no  application  to 
wrongs  which  have  been  completed,  and 
for  which  the  injured  party  may  obtain  re- 
dress by  an  action  at  law.  This  proposition 
involves  a  consideration  of  the  sufficiency  of 
the  evidence  to  support  the  flftb  finding  of 
the  trial  court:  "That  said  defendants  threat- 
ened to  contlnne  to  coerce  and  intimidate 
plaintiff  and  its  patrons  and  customers  to 
the  Irreparable  damage  and  injury  of  plain- 
tiff." Being  challenged  to  point  out  the  evi- 
dence to  support  this  finding,  counsel  for 
respondent  cites  ns  to  the  testimony  of  only 
one  witness  (Harrison,  an  officer  of  the  coun- 
cil), the  entire  substance  of  which  Is  a  mere 
restatement  of  the  role  forbidding  union 
to  work  for  a  fwrson  declared  unfair, 
or  to  handle  his  materlaL  The  finding, 
therefore,  so  far  as  it  is  sustained  by  the 
evidence,  mean^  no  more  than  this:  There 
iH  a  standing  warning  that  union  men  will 
not  work  for  plaintiff  while  It  remains  on 
the  unfair  list,  or  handle  Its  materlaL  Tills 
Is  the  whole  extent  of  the  coercion  and  in- 
timidation threatened,  and  against  sudi  a 
threat  an  injunction  would  be  utterly  Im- 
potent To  enjoin  men  from  not  working 
wonid  be  wholly  ineffective  unless  there  re- 
sides In  the  courts  a  power  to  compel  them 
to  go  to  work.  But  there  is  no  such  power. 
A  court  of  equity  cannot  even  enforce  specif- 
ically a  contract  for  personal  services,  and 
much  less  can  it  enforce  the  performance  of 
such  services  in  the  absence  of  any  contract 
I  toin  not  oT«lo(Aed  the  fact  that  tbero 


was  evidence  tliat  two  or  three  indlvidnat 
members  of  the  unions  used  threatening  lan- 
guage In  one  or  two  instances  towards  other 
members  who  spoke  of  returning  to  work, 
and  there  may  have  been  reason  to  conclude 
that  they  would  continue  to  employ  threats 
of  the  same  character  to  deter  others  from 
seeking  employment  with  the  plaintiff.  If 
80,  the  court  would  have  been  Justified  in 
joining  those  Individuals,  but  there  was 
nothing  to  Justify  an  injunction  against  the 
council  or  the  unions,  or  their  offic^^  or  the 
large  number  of  indlvldnal  raembera  wbo 
made  no  threats. 

I  have  not  attempted  to  review  in  detail 
the  numerous  cases  cited  by  counsel  in  sup- 
port of  the  Judgment.  The  task  Indeed 
would  be  endless.  Speaking  generally,  it 
may  be  said  that  many  of  them  relate  to 
propositions  which  are  not  here  questioned, 
while  many  of  the  otiiers,  like  Qulnn  v. 
Leathern,  supra,  were  actions  for  damages 
for  unlawful  interference  with  a  Intimate 
business,  in  which,  as  In  that  case,  the  ver- 
dicts were  sustained,  and  on  snbatantially 
the  same  grounds.  We  do  not  question  the 
doctrine  of  Qulnn  v.  Leathern,  as  we  gather 
it  from  the  opinions  of  the  Judgesi — particu- 
larly those  of  Lords  Brampton  and  Lindley, 
with  which  the  Lojrd  Chancellor  agreed. 
Any  injury  to  a  lawful  business,  whether 
the  result  of  a  conspiracy  or  not.  Is  prima 
facie  actionable,  but  may  be  defended  upon 
tiia  ground  that  It  was  merely  the  result  of 
a  lawful  effort  of  the  defendants  to  promote 
their  own  welfare.  To  defeat  this  plea  of 
Justification  the  plaintiff  mAy  offer  evidence 
that  the  acts  of  the  def^dants  were  in- 
spired by  express  malice,  and  were  done  for 
the  purpose  of  Injuring  plaintiff,  and  not  to 
benefit  themselves.  Wie  principle  la  the 
same  which  permits  proof  of  express  malice 
to  defeat  the  plea  of  privilege  In  libel,  or 
the  defense  of  probable  cause  In  actions  for 
malicious  prosecution  or  false  Imprisonment 
In  such  cases  as  Qutnn  v.  Leathem  a  vttdlct 
for  the  plaintiff  Imports  a  finding  by  the 
Jury  that  the  Injurious  acts  of  the  defraid- 
ants,  which  standing  by  themselves  are  ac- 
tionable, have  not  been  Justified,  or,  in  other 
words,  that  they  were  done  to  injure  the 
plaintiff  and  not  to  benefit  the  defendants, 
or  that  the  means  employed  were  unlawful. 
In  Qninn  v.  Leathem  the  verdict  was  tap- 
ported  on  both  grounds.  There  was  proof  of 
express  malice,  and  of  unlawful  means  em- 
ployed to  injure  plaintiff's  business.  In  this 
case  there  was  overwhelming  proof  that  the 
council,  when  the  occasion  arose,  simply  put 
in  force  a  rule  long  before  adopted  for  their 
own  benefit,  and  not  directed  against  the 
plaintiff  or  any  particular  person.  Nor  did 
the  council,  the  unions,  or  their  members 
generally  use  any  unlawful  means  to  Injure 
the  plaintiff,  unless  it  was  unlawful  to  send 
the  notices.  I  have  expressed  the  opinion 
that  so  far  from  being  unlawful  the  sending 
of  the  notices  was  only  the  fulfillment  of 
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a  duty  under  the  clrcumstaDces,  but  whether 
80  or  not,  since  the  contractors  doing  busi- 
ness in  Palo  Alto  and  employing  onion  men 
had  all  received  the  notices  before  the  ac- 
tion was  commenced,  and  there  was  no 
threat  to  send  notices  to  any  other  persons, 
there  was  nothing  to  enjoin.  As  to  the  send- 
ing of  notices  that  a  Arm  or  corporation  has 
been  declared  *^nfalr."  the  antboritles  are 
by  no  means  uniform  that  such  notices  are 
unlawful.  In  the  case  of  Gray  t.  Building 
Trades  Council*  91  Minn.  171,  97  N.  W.  668, 
63  L.  B.  A.  733.  103  Am.  St  R^.  483  (a 
Minnesota  case  cited  by  respondent),  the  Su- 
preme Court  modified  an  Injaoctlon  by  strik- 
ing out  that  part  which  restrained  the  giv- 
ing of  unfair  notices,  and  this  for  reasons 
equally  applicable  to  the  present  case. 

There  Is  nothing  in  our  decision  in  Gold- 
berg T.  Stablemen's  Union,  149  Cal.  429.  86 
Pac.  806,  8  L.  R.  A.  (N.  S.)  460,  117  Am.  St 
Rep.  14S,  at  all  Inconsistent  with  the  views 
herein  expressed.  By  their  demurrer  to  the 
complaint  the  defendants  in  that  case  ad- 
mitted the  truth  of  all  that  was  diai^^.  and 
the  Injunction  as  modified  restrained  only 
acts  of  violence  and  Intimidation. 

For  the  reasons  above  stated,  the  Judg- 
ment of  the  superior  court  Is  reversed. 

I  concur:  LORIQAN,  J. 

8L0S8,  J.  I  concur  In  the  Judgment,  but 
am  not  prepared  to  assent  to  everything  that 
Is  said  In  the  main  opinion. 

What  Is  particularly  to  be  borne  in  mind  Is 
that  we  are  not  her&  concerned  with  a  strike 
or  boycott  presenting  any  of  the  features  of 
violence,  either  expressly  or  Impliedly  threat- 
ened, to  be  found  in  so  many  of  the  decided 
cases.  There  was  here  no  effort  or  threat 
to  Interfere  by  physical  force  with  the  plain- 
tiff or  its  employes,  nor  any  Intimidation  of 
employ^  or  customers,  using  the  term  "In- 
tlmldatton"  as  meaning  an  act  tending  to 
tnqtire  fear  of  violence  to  person  or  prop- 
erty. One  may,  to  be  sure,  be  put  In  fear  of 
violence  without  the  use  of  any  word  in- 
dicating an  Intent  to  resort  to  force.  "Pick- 
eting" at  ^ctlced  in  labor  disputes,  may, 
and  perhaps  usually  does,  constitute  an  in- 
timidation of  the  employte  and  patrons  of 
the  person  whose  establishment 'is  picketed. 
Goldberg  v.  Stablemen's  Union,  140  Cal.  429, 
86  Pac.  a06.  8  I*  H.  A.  (N.  8.)  460,  117  Am. 
St  Rep.  145.  The  carrying,  near  a  place  of 
business,  of  banners  calling  upon  laborers 
to  remain  away  from  such  place,  has  been 
treated  as  a  form  of  menace  directed  against 
those  who  might  seek  employment.  Slierry 
V.  Perkins,  147  Mass.  212,  17  N.  E.  307,  0 
Am.  St  Sep.  689.  So,  too,  words  which,  of 
tfaonselves,  purport  to  express  mer^y  a  re- 
quest, may  be  uttered  In  such  manner  and 
under  8U<^  circumstances  as  to  convey  to 
the  hearer  a  plain  threat  that  refusal  to  com- 
ply with  the  request  (or  demand)  will  re- 
anit  In  phydcal  harm  to  him.  None  oC  these 
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considerations  are,  however,  presented  In 
this  case.  In  bo  far  as  the  Injunction  re- 
strains the  defendante  from  the  use  of  fOH» 
or  threats  of  violence,  it  ia  dearly  not  mp- 
ported  by  any  evidence. 

Nor  need  we  here  consider  how  far  it  Is 
unlawful,  whether  by  persuasion  or  other 
means,  to  induce  one  of  the  parties  to  a  con- 
tract to  break  it  to  the  damage  of  the  other. 
As  iB  pointed  out  In  the  opinion  of  the  Chief 
Justice,  any  acts  of  this  character  that  may 
have  been  committed  by  the  defendants  had 
occurred  prior  to  the  commencement  of  the 
action,  and  there  was  no  evidence  that  any 
furthw  interferrace  in  this  dlrectl<Hi  was  to 
be  anticipated.  There  was,  tlieref<»^  no 
basis  for  enjoining  such  acts. 

The  real  question  In  the  case  turns  upon 
the  activities  of  the  defendants  exerted  in 
two  ways:  First  In  ceasing  to  work  for  the 
plaintiff  (Btriklttg) ;  second,  In  notifying  (or 
threatening.  If  that  term  be  preferred)  the 
customers  of  plaintiff  that  workmen  affili- 
ated with  the  Building  Trades  Council  would 
not  work  for  contractors  using  materials 
purchased  of  plaintiff.  That  workmen  em- 
ployed by  the  Parkinson  Company  had  a 
right  to  leave  its  employ  whenever  they  de- 
sired, and  for  any  reason  that  might  seem 
to  tb^  sufficient  is  universally  conceded. 
Was  It  unlawful  to  notify  contractors  deal- 
ing with  the  Parkinson  Company  that  union 
men  would  not  continue  to  work  for  them  If 
they  purchased  material  of  said  Parkinson 
Company?  In  this  Inquiry  I  think  it  Is  un- 
important that  the  defendants  were  merely 
acting  In  accordance  with  a  rule  adopted  be- 
fore any  difference  with  the  plaintiff  had 
arisen.  The  opinion  of  the  Chief  Justice  ap- 
pears to  proceed  upon  the  theory  that,  since 
the  defendauts  had  bound  themselves  to  act 
in  a  cn^aln  way  in  the  event  of  a  contro- 
versy of  Gils  kind.  It  was  not  only  proper, 
but  laudable,  for  them  to  notify  contractors 
of  their  Intended  action  and  of  the  conse- 
quences which  would  follow  to  contractors 
who  shonld  continue  to  deal  with  the  plain- 
tiff. More  than  this,  that  It  was  In  some 
way  Incumbent  upon  plaintiff  to  notify  con- 
tractors dealing  with  htm  that  a  continuance 
of  their  patronage  would  be  likely  to  result 
In  loss  to  them.  I  cannot  agree  to  the  propo- 
sition that  the  rights  of  the  parties  are  In 
any  way  affected  by  such  considerations. 
If  the  defendants'  course  of  conduct  amount- 
ed to  an  unlawful  interference  with  plaln- 
tltTs  rl^ts,  It  was  not  made  lawful  by  the 
fact  that  the  defendants  had  decided.  In  ad- 
vance, to  act  in  this  way  whenever  an  occa- 
sion should  present  Itself. 

But  was  their  action  unlawful?  They  bad 
a  right,  as  has  been  said,  to  cease  working  t<a 
Parkinson.  They  had  an  equal  right  to  cease 
working  for  any  other  employer.  Upon  what 
ground,  then,  is  it  claimed  that,  while  their 
refusal  to  work  for  plaintiff  gave  plaintiff  no 
cause  of  complaint  the  refusal  to  work  for 
otfama  did  ^ve  plaintiff  a  ground  of  action? 

Digilized  by 


J,  p.  PARKINSON  CO.  v.  BUILDING  TRADES  COUNCIL. 


1038 


96  PACIFIC 


BEPOBTBR. 


(Cat 


Because,  It  ts  said,  th^  are  brlngliig  to  bear 
Topon  the  Parkinson  Company,  with  which 
they  hare  a  controTersy,  the  prennre  of  logs 
Inflicted  by  third  persons,  not  connected  with 
die  main  dispute,  and  are,  by  holding  over 
these  third  persons  tbe  risk  of  financial  loss, 
compelling  them  against  their  wlU  to  inflict 
vpaa  Parkins(Hi  tbe  damage  resulting  ftom  a 
cessation  of  their  patronage.  This  is  the  ar- 
gument  commonly  adTanced  to  establish  the 
illegality  of  what  has  been  called.  In  much 
of  the  recent  dlscnsslon  of  the  subject,  a  "sec- 
ondary" rather  than  a  'primary"  boycott  I 
do  not  see  that  we  are  belped  to  a  solution 
of  the  question  of  tbe  Illegality  of  the  defrad- 
ants*  acts  by  looking  Into  the  "motive"  or 
"Intent"  with  which  they  acted.  Even  U  we 
assume,  contrary  ti\  the  decisions  of  this 
court,  that  an  Improper  motive  may,  as  a 
general  proposition,  render  actionable  an  act 
otherwise  lawful,  or,  to  use  another  form  of 
statement,  that  damage  intentionally  inflict- 
ed will  be  actionable  unless  Its  Infliction  can 
be  Jnstlfled  by  showing  that  it  was  Inspired 
by  a  pn^;>er  motive,  the  motive  with  which 
these  defendants  acted  was  not  In  my  opin- 
ion, one  whtdi  the  law  regards  as  Improper. 
The  defendants  were  seeking  In  all  th^  are 
shown  to  have  done  to  secure  employment  by 
the  plaintiff  for  thMnselves,  to  the  exclusion 
of  tbomk  not  associated  with  them,  and  to 
secure  that  employment  upon  terms  deemed 
satisfactory  or  advantageous  to  them.  That 
is  the  effort  of  every  dealer  In  goods.  It  Is 
tbe  struggle  of  competition,  and  Is  no  more 
to  be  frowned  upon  where  the  subject  of 
trade  Is  labor  than  where  it  Is  a  spedQc  com- 
modity. The  uniting  or  combining  of  a  ntmi- 
ber  of  persons  to  accomplish  a  lawful  object 
by  lawful  means  will  not  per  se  render  the 
fondiu't  of  the  many  any  more  unlawful  than 
wuuhl  be  the  same  conduct  on  tbe  part  of 
niiy  one  of  them.  "It  Is  plain,"  as  Is  said  by 
Mr.  Justice  Holmes  in  bis  dtssentlng  opinion 
in  Vogolahn  v.  Guntner,  167  Mass.  92,  108, 
44  N.  K.  ion,  1081,  35  L.  R.  A.  722,  57  Am. 
Ht.  Rep-  443,  "from  tbe  slightest  considera- 
tion of  practical  affairs,  or  the  teost  super- 
ficial reading  of  Industrial  history,  that  free 
competition  means  combination,  and  that  the 
organization  of  the  world,  now  going  on  so 
fast,  means  an  ever  increasing  might  and 
Brope  of  combination.  •  •  •  One  of  the 
ptpmai  conflicts  out  of  which  life  Is  made  up 
]B  that  between  the  eifort  of  every  man  to 
get  the  most  he  can  for  his  services,  and  that 
of  society,  disguised  under  the  name  of  capi- 
tal, to  get  his  services  for  the  least  possible 
return.  Combination  upon  tbe  one  side  is 
patent  and  powerful.  Combination  on  the 
other  is  the  necessary  and  desirable  counter- 
part, if  the  battle  Is  to  be  carried  on  In  a 
fair  and  equal  way." 

The  injunction  then,  must  rest  upon  the 
principle  that  it  Is  unlawful.  In  an  effort  to 
compel  A.  to  yield  a  legitimate  benefit  to  B., 
for  B.  to  demand  that  C.  withdraw  his  pa- 
tronage from  A.  under  the  praalty  of  losing 


B.'B  services  or  patronage  to  which  be  has 
no  contract  rlgtt  That  there  are  many  cas- 
es sustaining  tbe  affirmative  of  this  proposi- 
tion is  true.  Thomas  v.  Railway  Co.  (C  C.) 
62  Fed.  803;  Hopkins  v.  Ozley  Stave  Co..  83 
Fed.  912,  28  C.  C.  A.  99;  Yegelahn  v.  Gunt- 
ner, supra;  Be<*  v.  TeamstenT  Protective 
Union,  118  Mich.  497,  77  N.  W.  13,  42  L.  H. 
A.  407,  74  Am.  St  Rep.  421;  Gray  v.  Build- 
ing Trades  Council,  91  Minn.  171,  97  N.  W. 
663,  63  Ia  R.  A.  763,  103  Am.  St  Bep.  477; 
Barr  v.  Essex  Trades  Conncfl.  53  N.  J.  B). 
101,  30  Atl.  881;  Lucke  v.  Clothing  C.  ft  T. 
A.,  77  Md.  396,  26  Atl.  60S,  19  L.  R.  A.  406, 
39  Am.  St.  Rep.  421;  Jackson  v.  Standfleld. 
137  Ind.  602,  86  N.  E.  845,  87  N.  E.  14,  23 
li.  R.  A.  588;  Crump  v.  Commonwealth,  84 
Va.  927,  «  S.  B.  620,  10  Am.  St  Rep.  895. 
So  are  there  many  to  the  contrary.  Mogul 
Steamship  Co.  v.  HcOr^r.  L.  R.  (1892) 
App.  Caa.  National  Protective  Associ- 
ation T.  Cumming,  170  N.  Y.  315,  16  N.  E. 
369,  58  L.  R.  A.  135,  88  Am.  St  Rep.  648; 
Clemmltt  v.  Watson,  14  Ind.  App.  88,  42  N. 
E.  367;  Cote  v.  Murphy.  169  Pa.  420,  28  Atl. 
190,  23  L.  R.  A.  135,  89  Am.  St  Rep.  686; 
McCauIey  Bros.  v.  Tlemey,  19  R.  I.  255,  33 
Atl.  1,  37  L.  R.  A.  455,  61  Am.  St  Rep.  770; 
Bohn  Mfg.  Co.  v.  Hollls,  54  Minn.  223,  55  N. 
W.  1119,  21  I*  R.  A.  337,  40  Am.  St  Rep. 
319;  Payne  v.  RaUroad  Co.,  18  Lea  (Tenn.) 
507,  49  Am.  Rep.  666;  Hey  wood  v.  Tlll- 
son,  75  Me.  225,  46  Am.  R^.  373;  Raycroft 
r.  Tayntor,  68  Vt  219,  35  Atl.  63.  33  L.  R. 
A.  225,  54  Am.  St  Rep.  882;  State  v.  Van 
Pelt,  136  N.  C.  633,  49  S.  E  177,  68  L.  R.  A. 
760;  Lindsay  &  Co.  v.  .Montana  Fed.  of  La- 
bor (Mont.)  96  Pae.  127.  This  enumeration 
does  not  attempt  to  cite  all  of  the  great  mass 
of  authority  that  might  be  referred  to  as 
bearing  upon  the  proposition  here  involved. 
Nor  do  I  undertake  to  review  or  to  reconcile 
the  well-known  English  cases  of  Allen  v. 
Flood  and  Qninn  v.  Leathem. 

Upon  a  consideration  of  the  authorities.  I 
think  the  sounder  rule  Is  that  one  who  i»  un- 
der no  contract  relation  to  another  may  free- 
ly and  without  question  withdraw  from  busi- 
ness relations  with  that  other.  This  Includes 
tbe  right  to  cease  to  deal,  not  only  with  one 
person  but  with  others;  not  only  with  the 
Individual  who  may  be  pursuing  a  course 
deemed  detrimental  to  another  who  opposes 
it,  but  with  all  who  by  their  patronage  aid 
In  the  maintenance  of  the  objectionable  pol- 
icies. In  other  words,  If  tbe  defendants  vio- 
lated no  right  of  the  Parkinson  Company  by 
refusing  to  work  for  it  they  violated  none  by 
refusing  to  work  fw  contractors  who  used 
material  bought  of  Parkinson.  Such  refus- 
al, as  Is  shown  In  the  opinion  of  the  Chief 
Justice,  and  as  is  stated  In  tbe  testimony  of 
plaintiff's  manager  and  principal  witness,  was 
tbe  "sum  total  of  the  Interference"  which 
was  practiced  or  threatened.  An  agreement 
by  shipowners,  to  order  to  secure  a  carrying 
trade  exclusively  fw  themsdves,  that  agents 
of  membeors  should  be  prohibited  upon  pain 
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of  diemlssal  from  acting  In  the  Interest  oC 
competing  ablpowners  (Mogul  B.  S.  Co.  t.  Mc- 
Gregor, ropra);  a  combination  oC  retailers 
binding  the  members  to  refuse  to  purchase 
of  wholesalers  who  should  sell  to  nonin em- 
bers of  the  combination  (Bohn  Mfg.  Co.  t. 
HolllB.  sniHra;  McOauJey  Bros.  r.  Tlemey, 
itupra) ;  an  agreement  of  contractors  to  with- 
draw their  patronage  from  wholesalers  sol- 
ing to  a  contractor  who  had  conceded  the  de- 
mands of  his  employes  for  an  eight-honr  day 
(Cote  T.  Murphy,  supra);  a  threat  by  a  rail- 
road company  to  discharge  any  emidoyg  who 
should  deal  with  the  plaintiff  (Payne  t.  R. 
R.  Co.,  supra);  a  threat  by  an  employer  that 
he  woidd  discharge  any  laborer  who  rented 
plaintiffs  house  (Heywood  v.  TUIson,  supra) — 
have  been  held  to  give  no  right  of  action  to 
the  Individuals  affected.  The  defendants  In 
each  case  were  held  to  be  acting  within  their 
absolute  legal  right  in  entering  or  refusing 
to  enter  Into  business  relations  with  persons 
to  whom  they  were  not  bound  by  contract 
I  see  no  reason  why  worlcmen  have  not  the 
same  absolute  right  to  dispose  of  their  labor 
as  they  see  fit  So  long  as  they  abstain  from 
breach  of  contract,  Tiolence,  duress,  menace, 
fraud,  misrepresentation,  or  other  unlawful 
means,  they  may  lawfully  inflict  such  dam- 
age as  results  from  the  withholding  of  their 
labor  or  patronage.  To  quote  again  from 
Judge  Holmes'  opinion  In  Y^elahn  t.  Gunt- 
ner:  "If  it  be  true  that  worklngmen  may 
combine  with  a  view,  among  other  tblngs,  to 
getting  as  much  as  they  can  for  their  labor, 
Just  as  capital  may  combine  with  a  view  to 
getting  the  greatest  possible  return,  It  must 
be  true  that,  when  combined,  they  have  the 
same  liberty  that  combined  capital  has  to 
support  their  Interests  by  argument,  persua- 
sion, and  the  bestowal  or  refusal  of  those 
advantages  which  they  otherwise  lawfully 
control."  The  terms  "Intimidation"  and  "co- 
ercion," so  frequently  used  In  tne  discussion 
of  this  question,  seem  to  me  to  have  no  ap- 
plication to  such  acts  as  were  here  commit- 
ted. One  cannot  be  said  to  be  "intimidated" 
or  "coerced"  In  the  sense  of  unlawful  com- 
pulsion by  being  Induced  to  forego  business 
relations  with  A.,  rather  than  lose  the  bene- 
fit of  more  profitable  relations  with  B.  It 
is  equally  beside  the  question  to  speak  of 
"threats"  where  that  which  is  threatened  Is 
only  what  the  party  has  a  legal  right  to  do. 
It  may  be  that  the  combination  of  great  num- 
bers of  men,  as  of  great  amounts  of  capital, 
has  placed  In  the  bands  of  a  few  persons  an 
Immense  power,  and  one  which,  in  the  Inter- 
est of  the  general  welfare,  ought  to  be  limit- 
ed and  controlled.  But  If  there  be.  In  such 
comblnatlcHis.  evfls  which  ifhouM  be  redress- 
ed, the  remedy  is  to  be  sought,  as  to  some 
extent  It  has  been  sought,  by  legislation.  If 
the  conditions  require  new  laws,  those  laws 
eAiould  be  made  by  the  lawmakli^  power,  not 
bgr  the  courts. 

ANGELLOm,  X  I  concur  In  the  ivAg- 
amt,  and  generally  In  what  Is  said  by  the 


Chief  Justice  in  his  opinion  upon  such  mat- 
ters as  are  material  to  a  determination  of 
this  appeal.  The  only  material  question  in 
the  case  as  to  which  Qiere  can  be  any  doubt 
under  the  law  as  it  is  now  generally  stated 
by  the  courts  Is  whether  the  defendants  have 
been  and  are  guilty  of  any  such  coercion  or 
Intimidation  towards  patrons  of  the  plaintiff, 
tending  to  Injure  Its  business,  as  would  war- 
rant the  granting  of  relief  by  injunction. 
Their  offending  In  this  regard  was  simply  the 
notification  given  by  them  to  contractors  who 
were  patrons  of  plaintiff  and  employers  of  un- 
ion men  that  plaintiff  had  been  "placed  on 
the  unfair  list  the  Building  Trades  Council 
of  Santa  Clara  county,"  and  that  "union  mm 
cannot  work  for  or  handle  any  material  fur- 
nished by  said  Parkinson  until  further  no- 
tice.'* This  notice  concededly  meant  only 
that  plaintiff  had  refused  to  comply  with  the 
conditions  upon  which  union  men  would  con- 
sent to  remain  in  its  employ,  or  handle  mate- 
rial supplied  by  It  while  in  the  employ  of  any 
one  else.  While  It  was  In  effect  a  statement 
to  the  effect  tbat  if  the  persons  notified  de- 
sired to  retain  union  men  In  their  employ, 
they  must  refrain  from  using  material  sup- 
plied by  plaintiff,  and  was  thus  effectual  to 
deprive  plaintiff  to  Its  Injury  of  the  patron- 
age of  those  who  preferred  to  retain  such  no- 
Ion  employes,  I  do  not  think  it  constituted 
the  coercion  or  Intimidation  as  to  which  the 
courts  can  extend  relief.  In  the  abseuce  of 
statutory  prohibition  of  such  combinations, 
the  right  of  persons,  no  matter  how  numer- 
ous, to  voluntarily  agree  among  themselves 
to  withhold  their  labor  from  any  one  for  any 
reason  they  see  fit,  and  volnntarUy  abide  by 
such  agreement,  seems  dear.  The  decisions 
now  generally  rec<%nize  that  right  so  far  as 
an  employe,  with  whom  some  dispute  has 
arisen  and  who  refuses  to  grant  dCTiands 
which  they  deem  essential  to  their  interests, 
is  concerned,  even  though  the  effect  of  their 
refusal  to  work  for  him  would  be  most  Inju- 
rious to  him.  If  he  yields  to  their  demands, 
he  may  be  said  to  have  been  coerced  Into 
doing  so  by  the  fear  that,  if  he  does  not,  he 
will  not  be  able  to  obtain  such  employes  as 
will  enable  him  to  properly  carry  on  his  busi- 
ness, but  this  Is  not  the  kind  of  coercion  of 
which  the  courts  can  take  notice.  Those 
who  have  labor  to  give  have  the  same  right 
to  Insist  upon  the  terms  upon  whl<^  it  shall 
be*  given  by  them  as  have  employers  to  re- 
fuse to  employ  except  upon  such  terms  as 
they  see  fit  to  make,  and  the  law  will  not  in- 
terfere with  either  class  in  the  lawful  exer*- 
else  of  that  right  Even  where  the  courts 
hold  that  the  motive  with  which  an  other- 
wise lawful  act  is  done  may  render  the  act 
unlawful,  it  Is  held  that  there  is  no  unlaw- 
ful motive  where  there  Is  a  mere  refusal  of 
organized  labor  to  work  for  one  who  refuses 
to  concede  such  terms  as  to  wages,  hours, 
etc.,  B8  they  In  good  faith  demand  for  the 
purpose  of  compelling  him  to  accede  to  more 
reasonable  terms.  But  In  this  state  and  In 
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moat  of  Vx9  otbw  Btatee  the  moUve  wltb 
whidi  a  lawful  act  bi  dxme  la  abaolately  Im- 
material. Where  auch  la  the  rule,  the  right 
of  penKOUi  assodated  In  labor  mdoiui  to  vol- 
untarily withhold  their  labor  tot  any  reaecm 
and  with  any  motire  would  aK>ear  to  be  ab- 
solute, and,  after  careful  conslderatton  of 
the  autiuwltleB,  I  cui  see  no  material  dlaUnc- 
tlon  80  far  as  the  lawfulnesa  of  the  act  la 
concerned  between  the  wllliltoldizw  It  fnun 
A.  with  whom  they  have  some  dlBpote  aris- 
ing out  of  his  treatment  of  union  labor,  and 
withholding  It  from  B.  against  whom  tiny 
have  no  other  grierance  than  that  he  la  as- 
sisting A.  by  trading  with  him.  That  their 
motiTO  In  wlthh<Adlng  it  from  B.  Is  to  Induce 
A.  to  accede  to  their  terms  through  the  ap- 
prehended loss  of  B.'s  patroni^  la  Immate- 
rial, even  if  it  be  conceded  that  there  Is  any- 
thing wrong  In  such  a  motive,  which  I  do 
not  grant  On  thla  I  am  In  entire  ac- 
cord with  the  views  expressed  by  Justice 
8LOS8.  But  regardless  ot  this,  their  simple 
withholding  of  labor  heSng  lawful,  the  courts 
wU  not  Inquire  Into  their  motives.  We  are. 
"Ot  course,  peaking  of  cases  where  there  Is 
no  contract  between  ^ployer  and  employ^ 
nnder  the  terms  of  which  the  l^al  obligation 
rests  upon  the  employes  to  omtlntie  wmrk. 
There  is  no  consideration  of  that  kind  In  tills 
case,  and  we  need  not  consider  how  It  would 
affect  the  qnestlmL  If  onployte  thus  band- 
ed together  have  a  lawful  right  to'  withhold 
th^  labcw  from  tme  unless  he  refrains  fnmi 
patronizing  another,  thoe  can  be  nothing 
unlawful  in  their  simple  announcement  that 
they  Intend  to  do  so.  It  may  be  claimed  by 
some  that  such  combinations  of  labor  are 
Inimical  to  the  public  welfare,  but  that,  It 
appears  to  me.  Is  purely  a  question  f<nr  the 
legislative  department  of  the  government 
The  question,  Ui  this  reject  Is  the  same  In 
character  as  would  arise  over  any  kind  of 
combination  for  business  purposes.  If  any 
of  phtlntifFs  cnstmners  were  guilty  of  a 
breadi  of  contract  with  plaintiff  because  of 
ttie  knowledge  of  theJnteaitlon  of  the  defend- 
ants  communicated  to  than,  that  was  a  mat- 
ter purely  between  such  customers  and  the 
plalntilE,  and  one  for  which  the  defoidants 
were  in  no  way  legally  responslblft 

We  concur:  HEMSHAW,  J.;  MBLVIN,  J. 

SHAW,  J.  I  dissent  I  think  the  judg- 
ment should  be  modified,  but  that  it  should 
not  be  reversed. 

The  plaintiff  complains  of  both  a  strike 
and  a  boycott,  and  asks  an  injunction  against 
both.  So  far  as  tiie  matter  of  the  alleg- 
ed strike  of  plalntitTs  men  Is  concerned, 
I  think  the  defendants  did  nothing  which 
they  did  not  have  a  lawful  right  to  do,  and 
that  they  need  no  unlawful  means  in  doing 
what  they  did.  The  plaintiff  was  employing 
a  number  of  men  who  belonged  to  the  several 
unions  represented  by  the  Building  Trades 
Council,  and  It  was  understood  by  all  the 


menbers  of  the  unions  that  tiiey  woidd  not 
work  for  an  employer  who  persisted  In  em- 
ploying nonunion  moi  in  the  bustnees.  The 
plaintiff  employed  nonunion  men,  and  titere* 
np<m  the  union  men  In  its  onploy  quit  wotk. 
There  was  no  violence  used  and  no  effort 
made  to  prevent  plaintiff  from  securing  other 
men  to  work,  or  to  prevent  otiier  mm  from 
seeing  Its  employmmit  The  meo  bad  an 
absolute  right  to  quit  w<«k  at  any  tlraa 
None  of  tike  defendantei  used  any  Impn^ier 
means  to  induce  the  raoi  to  quit  Th«y  wet« 
stmply  Informed  that  the  plaintifC  bad  re- 
fused to  dlsdiaxge  tiie  nmiunl<m  moi,  and 
tiiereupmi,  in  accordance  wltii  the  roles  <tf 
the  unions,  which  amounted  to  a  prerrlons 
agreement  of  all  the  members  betwem  them- 
selves, they  left  the  plaintiff's  service.  Hm 
judgmmt  purports  to  enjoin  the  detendanta 
from  "molesting,  harassing,  annoying,  or  In- 
terfering with  the  employes  of  plaintiff  at 
any  tlmtf'  by  "tiireats  <tf  force,  Intlmldatton^ 
or  coercion."  There  is  no  eridenoe  that  the 
employes  had  been  or  would  be  threatened, 
or  coerced,  or  that  they  had  been  harm— ed. 
annoyed,  molested,  or  Interfered  with.  This 
part  of  llie  Judgment  is  thwefore  wftlioat 
support  An  Injunction  iOionld  not  be  grant- 
ed against  the  doing  of  acts  vhlth  have  not 
been  done  or  threatoied.  I  think  the  Jndg- 
moit  Is  siutalned  W  the  evidence  In  so  £ar 
as  It  enj(^  tiie  oontinnance  at  the  aDeged 
boycott  The  defendants  are  fOrUddoi  to  co- 
erce plaintiffs  Custmners  to  withdraw  Oielr 
custom  from  plaintiff  by  threats  that,  unless 
th^  do  BO,  the  defftndanta  will  cause  loss  to 
tiiem  In  tiielr  bnainessL 

The  respective  unions  r^reeented  by  the 
Federated  Trades  Council  were  22  In  number. 
It  does  not  appear  bow  many  members  they 
had  In  the  a^regate,  but  It  Is  plain  from  all 
the  drcnmstances  that  the  memberdilp  In- 
cluded the  majority  of  the  workmen  In  that 
vidnlty  migaged  In  the  respective  trades,  and 
that  tiiey  were  of  such  numbers  that.  If  tiiey 
all  refused  to  work  for  any  contractor  engag- 
ed in  building  enterprises  in  that  neighbor- 
hood, audi  contractor  would  be  unable  to  car- 
ry on  his  busineBS  without  substantial  loss. 
The  agreonent  of  the  union  men  that  they 
would  not  work  for  any  cmitractor  vriio  on- 
ployed  nonunion  men,  ot  who  used  material 
made,  by  any  manufacturer  or  sold  by  any 
dealer  who  employed  nonunion  men,  was  em- 
bodied in  their  rules  adopted  by  them  long 
before  any  difficulty  tiad  arisen  with  the 
plaintiff  and  without  any  reference  whatever 
to  the  plaintiff.  It  was  a  graeral  r%ulation 
and  agreement,  Int^ded  to  apply  to  all  pei^ 
sons  and  to  be  enforced  whoever  any  occa- 
sion arose  which  made  it  applicable.  The 
method  of  putting  it  in  force  was  that  the 
Building  Trades  Council,  when  it  found  any 
contractor,  dealer,  or  manufacturer  employ- 
ing nonunion  men,  or  using  nonunion  materi- 
als, sent  out  notices  to  all  union  workmen 
;  and  to  other  dealers  and  cmitractora  that  the 
person  in  question  was  *iufair,**  and  there- 
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upon  It  vrM  underBtood  that  all  men  In  the 
employ  of  such  other  persons  would  refuse  to 
work  for  their  respective  employers  unless 
KUfih  employer  refused  to  use  materials  re- 
ceived or  purchased  from  sn(di  boycotted  per- 
Bon.  When  the- Parkinson  Company  employ- 
ed nonnnlon  men,  these  notices  were  Imme- 
diately sent  to  all  Ita  customers.  Aa  a  result, 
ita  customers  Immediately  countermanded 
such  orders  to  plalntifC  for  goods  as  were 
then  nnfllled,  and  ceased  thereafter  to  deal 
with  plaintiff.  The  evidence  showed  that  at 
least  seven  of  the  plaintiff's  Important  cus- 
tomers quit  dealing  with  the  plaintiff;'  that 
substantial  damage  had  already  been  caused 
to  the  plaintiff  by  this  loss  of  custom  during 
the  time  it  had  continued,  and  that  Its  fur- 
ther continuance  would  cause  plaintiff  fur- 
ther substantial  loss;  tliat  these  customers 
were,  by  the  aforesaid  threats  of  defendants, 
coerced  and  compelled,  against  their  wish 
and  will,  to  cease  dealing  with  plaintiff  or 
using  goods  obtained  from  plaintiff;  and  that 
the  defendants  intended  and  threatened  to 
continue  this  boycott  indefinitely.  The  dalm 
of  the  defendants  appears  to  be  that  these  no- 
tices were  Intended  for  the  benefit  of  the  sev- 
eral persons  to  whom  they  were  sent  to  warn 
them  of  the  consequences  that  might  attend 
their  patronizing  the  plaintiff,  so  that  they 
could  avoid  doing  so,  and  thereby  escape  the 
evil  results  that  would  otherwise  come  to 
them,  and  that  the  sending  of  notices  for 
such  a  purpose  is  not  only  lawful  and  Inno- 
cent, but  praiseworthy  as  well;  that  these 
consequences  would  not  come  as  the  result 
of  any  act  done  with  reference  to  the  parties 
warned,  but  as  the  result  of  conditions  that 
existed  under  the  onion  rules  established 
long  before  any  difficulty  with  plaintiff  arose. 
These  rules  seem  to  be  r^arded  as  of  similar 
force  to  the  law  of  the  land  and  a  notice  not 
to  dlsr^rd  them  as  a  friendly  act  similar 
to  a  notice  to  a  friend  not  to  violate  the  law. 
I  concede,  of  course,  that,  where  a  strike  has 
been  determined  upon,  the  mere  sending  of 
a  notice  of  the  fact  is  not  unlawful,  or  blamo- 
worthy,  and  cannot  be  made  the  foundation 
of  an  action.  Pfflrhaps  the  sending  of  these 
notices  under  some  circumstances  might  have 
been  considered  as  an  act  of  this  character. 
But  under  the  drenmstances  disclosed  in 
this  case,  and  In  view  of  the  findings  of  the 
court  which  show  that  the  acta  of  the  de- 
fendants were  intended  to  coerce  plalntlCTs 
patrons  to  cease  dealing  with  plaintiff  In  or- 
der to  Injure  plaintiff  in  its  property  rights, 
the  conduct  of  the  defendants  must  be  con- 
sldaed  as  malicious  and  unlawful.  The  de- 
fendants bad  the  right,  by  lawful  means,  to 
persuade  or  induce  others  to  cease  dealing 
with  plaintiff,  although  tbelr  purpose  In  so 
doing  was  to  injure  the  plaintiff  in  Its  busi- 
ness and  constrain  plaintiff  to  yldd  to  their 
demands  in  regard  to  the  conduct  of  plaintlfTs 
business.  It  is  only  when  they  seek  to  ac- 
cranplish  such  Injury  by  the  lue  of  means 
which  the  law  deems  nnlawfnl  t^t  tli^  ao> 
96P.-68 


tlon  to  that  end  becomes  unlawful  and  the 
resulting  Injury  an  actionable  wrong.  The 
entire  case  depends  on  the  question  whether 
or  not  the  means  by  which  the  defendants 
induced  the  plalntiiTs  customers  to  cease 
dealing  with  It  were  unlawful. 

It  is  settled  in  this  state,  and,  for  the 
most  part.  In  other  Jurisdictions,  also,  that 
In  cases  where  one  person  induces  another 
to  do  an  act  Injurious  to  a  third  person,  the 
mere  fact  that  the  person  Instigating  the  do- 
ing of  the  act  was  actuated  by  a  bad  motive, 
or  by  malice  toward  the  third  person,  will 
not  make  his  instigation  unlawful.  Boyson 
V.  Thorn,  08  Cal.  678,  33  Pac  492,  21  L.  R. 
A.  233.  The  effect  of  the  authorities,  in  cas- 
es like  the  present,  is  that,  in  order  to  make 
such  Instigation  unlawful,  the  customer  must 
be  Induced  to  cease  dealing  with  the  party 
Intended  to  be  Injured  by  means  of  some 
force,  intimidation  or  coercion  which  de- 
Btr<^s  his  freedom  of  action  and  constrains 
him  to  cease  such  dealing  when  he  does  not 
wish  to  do  so  and  would  not  do  so  except 
for  the  constraint  put  upon  bim.  In  People 
V.  Schmlta,  94  Pac.  419,  15  L.  R.  A.  (N.  S.) 
717,  It  la  said  that  the  means  used  to  Induce 
the  Injurious  action  toward  the  third  party, 
and  which.  If  used,  will  make  the  resulting 
Injury  actionable,  includes  , duress,  menace, 
fraud,  and  undue  influence,  as  defined  in  Civ. 
Code,  fiS  1569,  1570,  1572  and  1575.  Accord- 
ing to  these  sections,  fraud  involves  deceit, 
duress,  confinement  of  the  person,  or  deten- 
tion of  property,  and  menace  a  threat  of 
violence  to  person  or  property  or  of  an  at- 
tack on  character.  Neither  of  these  things 
occurred  here.  The  class  to  whl<fh  the  con- 
duct of  the  defendant  belongs.  If  it  can  be 
characterized  as  illegal.  Is  that  of  undue 
Influence.  In  the  decisions  on  the  subject, 
this  method  of  Influencing  the  action  of  oth- 
ers is  usually  Included  with  various  forms 
of  menace,  and  Is  designated  as  intimidation 
or  coercion.  In  other  Jurisdictions,  there  are 
DO  code  provisions  deflnlng  the  general  prin- 
ciples of  law  such  aa  we  have  In  the  Civil 
Code.  By  the  provisions  of  the  Code  above 
mentioned  a  contract  which  Is  procured  by 
either  duress,  menace,  fraud,  or  undue  in- 
fluence is  said  to  be  voidable.  The  use  of 
such  means  is  characterized  as  illegal.  It 
is  not  necessary,  in  order  to  constitute  such 
undue  Influence  or  coercion,  that  there  should 
be  any  sort  of  physical  violence  done  or 
threatened,  or  that  there  should  be  any  act 
done  or  threatened,  which  in  itself,  and  apart 
from  Its  effect  In  controlling  the  action  of 
the  person  coerced,  would  be  unlawful.  It 
Is  sufficient  if  the  acts  threatened,  although 
lawful,  were  of  such  a  character  that,  if 
done,  tl^ey  would  cause  loss  or  injury  to  the 
person  threatened  of  so  serious  a  nature  that 
the  mere  threat  prevents  him  frmn  ezercis> 
log  his  own  will  In  the  matter,  and  causes 
him,  against  his  will,  to  act  injuriously  to 
the  person  intended  to  be  Injured. 

TlieM  principles  are  established  by  a  great 
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number  of  decisions  of  the  courts  of  this 
country  and  Bngland.  One  of  the  latest  of 
these  Is  QnUrn  t.  Leathern,  In  tbe  House  of 
Lords  (Api>.  Oas.  1901,  p.  495).  Leathern, 
a  batcher,  was  employing  nononlon  men. 
Quinn  and  others,  members  of  a  nnlon, 
threatened  Leathern  that.  If  he  did  not  dis- 
charge these  men,  they  vould  stop  his  cus- 
tom and  call  ont  his  nolon  men.  He  rinsed 
to  discharge  the  objectionable  men,  and 
thereuptHi,  by  threats  to  a  customer  named 
Mnnce  that  th^  would  also  call  oat  his  men 
if  he  did  not  cease  dealing  with  Leathern, 
they  forced  Mnnce  to  comply  with  their  de- 
mand and  cease  buying  of  Leathern,  to  bla 
Injury.  One  Dickie,  a  workman,  was  bff 
similar  means  compiled  to  qolt  Leathem's 
service.  The  question  was  whether  or  not 
there  was  sufficient  evidence  to  sustain  a 
verdict  for  the  plaintiff  for  damages.  Lord 
Brampton,  referring  to  Dickie,  who  quit 
without  notice,  says:  "There  was  an  abun- 
dance of  evidence  that  he  was  indaced  to  do 
that  wrongful  act  by  the  unjastlflable  In- 
fluence of  the  defendants."  And  respecting 
the  rights  of  the  defendants  as  a  trades 
union,  he  says:  "As  members  of  a  trades 
union  society  they  have  no  more  1^1  rl|^t 
to  commit  what  would  otherwise  be  unlaw- 
ful wrongs  than  If  the  association  to  which 
th^  are  attached  had  never  come  Into  exist- 
ence. They  have  no  more  right  to  coerce 
others  pnrsuing  the  same  calling  as  them- 
B^ves  to  Join  their  society  or  adopt  th^ 
views  or  rules  than  those  who  differ  from 
them  and  belong  to  other  trades  associations 
would  have  a  right  to  coerce  than."  And 
with  reference  to  the  method  of  such  coer- 
cion his  opinion  proceeds:  "It  Is  at  all  times 
a  painful  thing  for  any  individual  to  be  the 
object  of  hatred,  spite,  and  ill  will  of  any  one 
who  seeks  to  do  him  barm.  But  taiat  is  notti- 
Ing  compared  to  the  danger  and  alarm  creat- 
ed by  a  conspiracy  formed  by  a  number  of 
unscrupulous  enemies  acting  under  an  il- 
legal compact,  together  and  separately,  as 
often  as  opportunity  occurs,-  regardless  of 
law  and  actuated  by  malevolence,  to  injure 
him  and  all  who  stand  by  him.  Buch  a  con- 
spiracy Is  a  powerful  and  dangerous  engine, 
which  In  this  case  has,  I  think,  been  em- 
ployed by  the  defendants  for  the  perpetra- 
tion of  organized  and  ruinous  oppression." 
On  this  subject  Lord  lilndley'e  opinion  Is 
the  fnllest  The  following  is  extracted  from 
It:  "What  the  defendants  did  was  to  threat- 
en to  call  out  the  union  workmen  of  the 
plaintiff  and  of  his  customers  If  he  would 
not  discharge  some  nonunion  men  in  his  em- 
ploy. In  other  words,  In  order  to  compel  the 
plaintiff  to  discharge  some  of  his  men,  the 
defendants  threatened  to  put  the  plaintiff 
and  hts  customers  and  p&rsons  lawfully 
working  for  them  to  all  the  Inconvenience 
they  could  without  violence.  ♦  •  •  The 
defendants  were  doing  a  great  deal  more 
than  exercising  their  own  r^hts.  They  were 
dictating  to  the  plaintiff  and  bis  custtnners 


and  servants  what  tli^  were  to  do."  Page 
5S6.  "One  man  without  others  bdilnd  lilm 
who  would  obey  his  orders  could  not  have 
done  what  these  defendants  did.  One  man, 
exercising  the  same  control  ovar  others  ms 
them  defendants  bad,  could  have  acted  «s 
they  did,  and,  If  he  had  done  so,  I  fionceive 
that  he  would  have  committed  a  wrong  to- 
wards the  idalntlff  for  which  the  i^&intlff 
oould  have  maintained  an  action.  I  am 
aware  that  in  Allen  v.  Flood  (1896)  App.  Cas. 
128,  1B8,  Lcnrd  Hersdidl  expressed  his  oi)ln- 
ion  Qiat  it  was  immaterial  whether  Allen 
said  be  would  call  the  men  ont  or  not  This 
may  have  been  so  in  that  particular  case,  as 
Ibere  was  evidence  that  Allen  had  no  power 
to  call  out  the  men,  and  the  men  had  de- 
termined to  strike  before  Allen  had  anything 
to  do  with  the  matter.  Bnt^  If  Lord  Her- 
schell  meant  to  say  that  as  a  matter  of  law 
there  Is  no  difference  between  givlne  In- 
formation that  men  will  strike  and  making 
them  strike  or  threatening  to  make  them 
strike  by  calling  them  out,  when  they  do  not 
want  to  strike,  I  am  unable  to  concur  with 
him.  It  is  all  very  well  to  talk  about  peace- 
able persuasion.  It  may  be  that  in  Allen 
V.  Flood  there  was  nothing  more;  but  here 
there  was  very  much  more.  What  may  be- 
gin as  peaceable  persuaidon  may  easily  be- 
come, and  In  trades  union  disputes  generAlly 
does  become,  peremptory  ordering,  with 
threats,  open  or  covert,  of  very  unpleasant 
consequences  to  those  who  are  not  persuad- 
ed. Galling  workmen  out  involves  veiy  ser- 
ious consequences  to  such  of  them  as  do  not 
obey.  Bla<^  lists  are  real  Instmments  of 
coercion,  as  every  one  whose  name  Is  on  one 
soon  discovers  to  his  cost  A  combination 
not  to  work  is  one  thing,  and  Is  lawful.  A 
combination  to  prevent  others  from  working 
by  annoying  them  if  they  do  Is  a  very  dif- 
ferent thing,  and  Is  prima  fade  unlawful. 
•  *  •  A  ttireat  to  call  men  out  given  by  a 
trades  nnlon  official  to  an  employer  of  men 
belonging  to  the  union  and  willing  to  work 
with  him  is  a  form  of  coercion,  intimidation, 
molestation,  or  annoyance  to  them  and  to 
him  very  difficult  to  resist  and,  to  say  the 
least  requiring  JuBtlflcatlon.  *  *  *  It  Is 
said  that  conduct  which  Is  not  actionable  on 
the  part  of  one  person  cannot  be  actionable 
If  It  is  that  of  several  acting  in  concert 
That  may  be  so  where  many  do  no  more 
than  one  Is  supposed  to  do.  But  numbers 
may  annoy  and  coerce  where  one  may  not 
Annoyance  and  coercion  by  many  may  be  so 
Intolerable  as  to  become  actionable,  and 
produce  a  result  which  one  alone  could  not 
produce.  •  •  *  Coercion  by  threats,  open 
or  disguised,  not  only  of  iKtdily  hann,  but 
of  serious  annoyance  and  damt^,  Is  prima 
facie,  at  all  events,  a  wrong  inflicted  on  the 
person  coerced;  and  In  considering  whether 
coercion  has  been  aM>]ied  or  not  numtiera 
cannot  be  disregarded." 

In  Read  v.  Friendly  Sodeties.  1902,  K.  B. 
Dlv.  737,  an  apprentice  sned  tba  d^ttidants 
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for  damages  arlBlng  from  the  coercion  of  bis 
employer  to  discharge  him  by  threats  to  call 
ont  the  employer's  men,  all  of  whom  belong- 
ed  to  the  society.  The  court  considered  this 
to  be  the  ose  of  Illegal  means,  and  said  re- 
garding it:  "Where  Illegal  means  have  been 
used  to  bring  about  a  breach  of  contract  to 
the  detriment  of  a  party  thereof,  'just  cause* 
cannot  come  Into  the  discussion  at  all."  In 
Glamorgan  Go.  v.  South  Wales  M.  Federa- 
tion (1903)  2  E:.  B.  DIv.  S73,  It  was  held  that 
the  act  of  the  defendants  In  Inducing  a 
breach  of  their  contract  of  service  by  the 
employer's  men  could  not  be  Justified  by 
showing  that  the  direction  to  strike  was 
made  for  the  benefit  of  the  men  and  without 
malice  towards  the  employers.  In  Glblan 
T.  Amalgamated  L.  U.,  2  K.  B.  DIt.  aSO^ 
620,  the  court  said:  "In  my  opinion  it  was 
not  essential,  In  order  for  the  plaintiff  to  suc- 
ceed, that  he  should  establish  a  combination 
of  two  or  more  persons  to  do  the  acts  com- 
plained ot  In  my  judgment,  if  a  person 
wbo^  by  virtue  of  bis  position  or  Influence, 
has  power  to  carry  out  his  design,  sets  him- 
self to  the  task  of  preventing,  and  succeeds 
in  jHreventlng,  a  man  from  obtaining  or  hold- 
ing employment  In  his  calling,  to  bis  Injury, 
by  reason  of  threats  to,  or  special  influence 
upon,  the  man's  emplc^rs.  or  would-be  em- 
ployers, and  the  design  was  to  carry  ont 
some  spite  against  the  man,  or  had  for  Its 
object  the  compelling  him  to  pay  a  debt,  or 
any  similar  object  not  justifying  the  acts 
against  the  man,  flien  that  person  Is  liable 
to  the  man  for  the  damage  consequenUy  suf- 
fered." And  on  page  623  the  "specal  in- 
fluence" there  Intended  Is  thus  descrn>ed: 
"Going  to  his  employer  and  threatening  that 
they  would  resort  to  the  powers  which  were, 
or  were  believed  to  be,  vested  in  them  as  of- 
flcers  of  a  trades  union,  and  which  Involved 
a  resort  to  the  power  of  numbers  In  a  way 
whldi  might  and  probably  would  cause  detri- 
ment to  the  emidoyer.  •  •  *  Such  acts, 
BO  persisted  ln,settn  tome  to  be  In  the  nature 
of  molestation  or  coercion ;  and,  although 
they  do  not  involve  lecourse  to  physical 
force,  I  am  far  ftom  satisfied  that  Ui^  are 
not  such  as  to  be  Illegal,  even  if  done  by  a 
^gle  Individual.** 

In  Perkins  v.  Pendleton,  90  Ue.  166,  88 
Atl.  96,  60  Am.  St  B^.  252,  the  court  says: 
"For  a  person  to  wrongfully— that  la,  by  em- 
ployment of  improper  meana— induce  a  third 
party  to  break  a  contract  with  the  plaintiff, 
.  whereby  Injury  will  naturally  and  probably, 
and  does  in  fact  ensue  to  the  plaintiff.  Is 
actionable,**  although  the  third  party  has 
the  lawful  right  to  terminate  the  contract 
at  any  time.  "Wherever  a  person,  by  means 
of  fraud  or  intimidation,  procures  the  breach 
of  a  contract  •  •  •  which,  but  fbr  such 
wrongful  interference,  would  have  continued, 
he  Is  liable."  "The  Important  qnestiott  in  an 
action  of  this  kind  Is  as  to  the  nature  of  the 
defoidant's  acta  and  tiie  means  adopted  by 
him  to  accomplish  his  purpose.    Uerely  to 


induce  another  to  leave  an  employment  or 
discharge  an  employ^,  by  persuasion  or  ar^ 
gument,  hovrever  whimsical,  unreasonable,  or 
absurd,  is  not  in  and  of  Itself  unlawful,  and 
we  do  not  decide  that  such  Interference  may 
become  unla^tnl  by  reason  of  the  defend- 
ant's malicious  motives,  but  simply  that  to 
Intimidate  an  employer  by  threats  If  the 
tlireats  are  of  such  a  character  as  to  produce 
this  result  and  thereby  cause  him  to  dis- 
charge an  employf^  whom  he  desired  to 
retain  and  would  have  retained  except  for 
such  unlawful  threats  Is  an  actionable 
wrong."  In  Vegelahn  v.  Guntner,  167  Mass. 
99,  44  N.  B.  1077.  85  R.  A.  722,  57  Am.  St 
Rep.  443,  it  is  said:  "A  combination  to  do 
Injurious  acts  expressly  directed  to  another 
by  way  of  intimidation  or  constraint  either 
of  himself  or  other  persons  employed  or 
seeing  to  be  employed  by  him  is  outside  of 
allowable  competition,  and  is  actlonabl&" 
In  Commonwealth  v.  Hunt  4  Mete.  (Mass.) 
128,  88  Am.  Dec.  846,  the  court  says:  "When 
an  association  Is  formed  for  purposes  ac- 
tually innocent  and  afterwards  its  powers 
are  abused  by  those  who  have  the  control 
and  management  of  It  to  pnrppses  of  opposi- 
tion and  Injustice,  it  will  be  criminal  In 
those  who  misuse  it  or  give  consent  there- 
to." In  Lucke  v.  Clothing  a  A.,  77  Md.  407, 
26  Atl.  606,  19  L.  R.  A.  408,  39  Am.  St  Rep. 
421,  a  cutters'  onion  threatened  the  employ* 
era  of  Lucke  that  tf  they  did  not  discharge 
him,  all  labor  organiaatlonB  would  be  noti- 
fied that  the  house  was  a  nonunion  house, 
and  It  appeared  that  this  was  intended  to 
mean,  and  wns  so  understood,  that  all  the 
union  men  In  tiielr  employ  would  walk  out 
and  that  this  would  cause  the  employers 
great  loss  In  their  business.  This  threat  so 
made  caused  the  dlacharge  of  Lucke,  and  It 
was  held  to  constitute  unlawful  coercion  and 
that  it  gave  Lucke  a  cause  of  action  against 
the  union  making  the  threats  for  the  dam- 
ages suffered  thereTrom.  In  Coeur  D'Alene 
Co.  V.  Miners'  Union  (O.  C.)  61  Fed.  267,  19 
L.  B.  A.  882,  the  court  said:  'If  the  things 
done,  or  the  words  spoken,  are  snch  that  they 
win  excite  fear,  or  a  reasonable  apprehen- 
sion, of  damages,  and  so  influence  those  for 
whom  designed  as  to  prevent  them  from 
freely  doing  what  they  desire  and  flie  law 
permits  they  may  be  restrained,  and  the 
CDurta  win  look  bieyond  the  mere  letter  of 
the  act  or  word  into  Its  spirit  and  Intmt** 
In  n.  B.  V.  Kane  (a  O)  28  Fed.  T4S,  the 
opinion  by  Brewer,  J.,  shows  that  a  tbreat 
may  be  aufflelenf  if  merdy  Implied,  althongh 
not  expressed.  In  Thomas  v.  Railway  Cob, 
(O.  OL)  62  Fed.  818,  Taft,  J.,  said:  "All  the 
employes  had  the  rl^t  to  qnlt  their  emidoy- 
ment  bat  they  had  no  right  to  ounUne  to 
quit  th^  employment  In  wder  thveby  to 
compel  their  employers  to  withdraw  from 
the  mntt»lly  profitable  relations  with  a  third 
person,  for  the  pun>08e  of  Injuring  that  third 
person,  when  the  relatifm  thns  sought  to  be 
broken  had  no  effect  whatever^pm  thp 
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character  or  reward  of  flietr  serrlces.**  See, 
also.  O'Brien  t.  People,  216  UL  354,  75  N.  B. 
lOS,  108  Am.  St  Rep.  210 ;  U.  S.  t.  Cassldy  (D. 
C)  67  Fed.  763 ;  Ozleya  Go.  t.  Coopers'  Union 
(O.  C.)  72  Fed.  695;  NaBhrUle  t.  UcConuell 
(O.  C)  82  Fed.  65 ;  Hopkins  t.  Oxiey  Stare 
Co.,  83  Fed.  918,  28  O.  O.  A.  90;  Doremns  t. 
Heanessy,  176  III.  614.  52  N.  E.  924,  54  N.  E. 
624,  43  L.  R.  A.  797,  802,  68  Am.  St  Rep.  203 ; 
Casey  v.  Typographical  Union  (C  C.)  45  Fed. 
1S5,  12  L.  B.  A  193;  Boutwell  t.  Maar,  71 
Vt  1,  42  AO.  607,  43  L.  R.  A  803,  76  Am.  St 
Rep.  746;  Jadcson  r.  Stanfleld,  137  Ind.  582, 
bQ  N.  E.  345,  37  N.  R  14,  23  L.  R.  A.  58;  Mo- 
ran  T.  Dunpby.  177  Maes.  485,  59  N.  E.  125, 
52  L.  R.  A.  115.  83  Am.  St  Rep.  289;  WiDcut 
Co.  T.  Bricklayers'  Union  (Mass.)  85  N.  E. 
897.  AH  these  expressions  are  but  different 
ways  of  saying  that  the  use  of  undue  in- 
fluence to  compel  or  bring  about  the  action 
or  one  person  to  the  Injuiy  of  a  third  per^ 
son  Is  the  use  of  Illegal  means  to  that  end. 

It  Is  of  no  Importance  that  the  rules  were 
adopted  without  special  reference  to  the 
plaintiff.  They  were  adopted  for  the  ex- 
press'purpose  of  being  put  tn  force  against 
any  person  -When  the  occasion  should  arise 
wblch  made  It  desirable  that  the  conduct  of 
snch  person  should  be  Influenced  or  con- 
trolled. The  effect  in  contemplation  of  law 
Is  the  same  as  If  they  had  been  made  ex- 
pressly for  the  occasion  for  which  they  were 
used.  Nor  Is  the  case  of  plaintiff  defeated 
by  the  fact  that  the  only  act  done  by  the 
defendants  at  the  time  of  the  boycott  was 
the  sending  of  notices  that  the  plaintiff  had 
been  declared  unfair  without  threat  of  any 
sort  accompanying  it  It  is  in  eridence  that 
all  the  persona  thus  notlfled  knew  of  the 
pnrport  and  effect  of  tba  onion  rales  which 
would  be  applied  In  sndi  a  case^  The  de- 
fendants had  created  Oils  engine  of  oppres- 
sion tor  use  at  any  time  tbey  dedied,  and 
had  prepared  the  signal  upon  which  it  was 
to  become  active.  The  parties  notified  were 
aware  of  all  this,  and  the  defendants  atoo 
knew  that  these  parUes  had  this  knowledge. 
Farther  words  were  unnecessary.  The  threat 
would  not  have  been  more  complete  if  the 
notice  had  expressly  stated  that  all  basineas 
with  Parkinson  Company  must  stop  under 
penalty  of  a  strike  of  their  union  workmen. 
The  defendants  had  arranged  this  condition 
of  affairs.  They  cannot  escape  its  effects  on 
the  ground  that  they  were  almply  giving  In- 
formation of  action  whldi  would  Inevitably 
take  place  and  were  doing  it  for  the  benefit 
of  the  contractors  so  that  they  might  act  as 
requested,  and  thus  avoid  the  damages  other- 
wise ensuing.  If  the  action  of  which  this 
notice  was  given  had  been  that  of  third  per- 
sons for  whom  defendants  were  la  nowise 
responsible,  or  with  whom  they  were  not 
In  collusion,  such  a  claim  might  stand.  But 
the  action  of  which  they  were  so  kindly  notl- 


^rine  the  eontractors  was  their  own  actlMi 
long  before  resolved  upon.  If  they  had  no 
right  to  act  in  this  manner  for  this  purpose, 
the  foct  that  it  was  previously  arranged  or 
decided  upon  tot  this  or  any  similar  occa- 
sion, was  Immaterial. 

It  Is  further  argued  that  the  only-  thing 
with  which'  the  customm  were  tlireatened 
was  a  strike  of  tiiese  castonwrtf  employes; 
that  this  threat  was  made  the  men  them- 
selves, through  their  agents  authorized  to 
act  for  them;  and  tliat  they  had  a  lawful 
right  to  strike  at  any  time  and  for  any  cause 
or  no  cause,  and  hence  that  their  conduct 
was  not  unlawful.  The  principle  settled  by 
the  cases  cited,  however.  Is  that,  while  men 
have  a  right  to  strike,  they  have  no  right  by 
that  means  to  coerce  their  employers  so  as 
to  compel  them  to  act  to  the  Injory  of  a 
third  person.  The  fact  that  they  were  to 
strike  Id  such  numbers  gave  them  a  power 
over  the  threatened  customers  of  plaintiff, 
which  constituted  undue  influence  over  them, 
or  coercion  or  intimidation,  as  most  of  the 
authorities  usually  ^press  It  and  this  co- 
ercion, exercised  for  the  purpose  of  injuring 
a  third  person.  Is  an  unlawful  act  and 
makes  the  resulting  Injury  an  unlawful  in- 
Jury,  which  may  be  enjoined  If  only  threat- 
ened, and  which.  If  committed,  may  be  re- 
dressed by  an  action  for  damages.  It  is  the 
control  of  another's  conduct  against  his  win 
that  Is  the  unlawful  element  In  the  proposi- 
tion. This  being  milawful,  the  resnlUng  in- 
jury to  a  third  person  is  unlawful,  althoiu^ 
every  other  act  in  the  transaction  is  lawful 
In  itself.  So  far  as  this  unlawful  elunent 
Is  concerned,  it  Is  Immaterial  whether  that 
control  is  obtained  by  fear  produced  by  tbe 
Immediate  prospect  of  serious  pecuniary  loss, 
as  the  result  of  a  threatened  strike,  or  1^ 
fear  produced  by  a  threat  of  bodily  livjury. 


EI7ANS  V.  EVANS.  .<S.  F.  4.760.) 
(Supreme  Court  of  California.   Dec  15^  lOOS.) 

1.  DIVOBCE  (S  810*)-«CTFPOBT  OF  WiFB  ASD 
.OHILDBBIT-^BrEITUBE. 

While  a  wife  may  abandim  or  forfnt  her 

own  claim  to  be  supportect  by  or  from  tbe  es- 
tate of  her  divorced  husband,  she  cannot  for- 
feit  or  abandon  the  claims  of  tha  children  to 
support  by  their  father. 

[Ed.  Note.— For  other  easel;  aee  Divorce. 
Dec  Dig.  S  310.*] 

2.  Divoaon  (|  806*)— Dbobxb— Monmc&Tiox 

— SUFFOBT  OF  CHILDBKIT. 

Where  a  divorce  decree  gave  to  the  faiber 
the  custody  of  certain  dilldren.  subject  to  the 
further  order  of  the  court,  and  repaired  him  to 
maintain  and  educate  them,  the  court,  on  subf*- 
quently  modifying  the  decree  ao  as  to  give  tbe 
custo^  of  the  children  to  the  mother,  was  eik* 
titled  to  require  the  father  to  continue  to  tap- 
port  them. 

[E±  Note.— Fm  other  cases,  aee  IHvorce,  Dec 
Dig.  {  806.*] 
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8.  CoTTBTS  a  474*)— JiTBzsDXonon— Pbiobitt. 

An  application  for  gnardlanshlp  of  minor 
children  In  the  snperior  court  of  another  connty 
on  whidi  no  letbsis  had  been  iasned  did  not 
deprive  the  oonrt  haviiur  awarded  their  cus- 
toay  to  the  father  In  a  divoroe  decree  of  Juris- 
diction reserved  in  the  decree  to  bo  modify  it  as 
to  award  castody  to  the  mother. 

[Eld.  Mota.— For  other  caaee,  aee  Ooarta,  Dec. 
Dig.  I  474.*] 

Department  2.  Appeal  from .  Snpwior 
Court,  San  Benito  Comitr;  U.  T.  Doollng. 
Judge. 

Action  1^  Helen  M.  Brana  against  Thomas 
B.  Bvans.  From  an  ordor  modl^ng  a  di- 
vorce decree  so  as  to  award  the  cnstody  of 
c«taln  children  of  tbe  parties  to  plaintiff, 
defendant  appeals.  Affirmed. 

William  A.  Bowden,  for  aiipellanL  OU- 
more  Aguew,  for  respondent 

HBNSHAW,  J.  In  1908  the  superior  court 
of  San  Benito  county  granted  plaintiff  a  di- 
vorce from  defendant  up<Hi  the  ground  of  his 
extreme  oraelty.  In  accordance  with  an 
i^reement  of  tbe  parties  at  that  time  enter- 
ed Into,  the  cuBtody  of  the  dilldren  was 

Ten  to  the  defendant  'Subject  to  the  fnx^ 
tlier  order  of  tbe  court,**  and  defendant  was 
"required  to  maintain  and  educate  tbem." 
Defendant  moTed  with  tbe  children  to  tbe 
county  of  Santa  Clara,  and  there  remarried 
and  continued  to  reside.  In  1906  this  plain- 
tiff made  appltcallon  to  the  court  of  San 
Boilto  comity  to  award  to  ber  the  cnstody 
of  tbe  children,  upon  13ie  ground  that  the 
father  had  prored,  by  reason  of  bis  cruelty 
to  tbem,  to  be  an  unfit  and  Improper  person 
to  hare  cbai^  of  than.  To  this  application 
vas  Joined  a  request  for  an  allowance  of 
fSO  per  month  tar  tbelr  maintenance.  Tbe 
probation  oflteers  of  Santa  Clara  connty  at 
about  tbe  same  time  bad  taken  charge  of  tbe 
cblldren,  and  placed  tbem  tranporarlly  in 
tbe  Orphans'  Home  at  San  Jose;  their  fattier 
taavbtg  been  arrested  for  cmelty  to  them. 

These  matters  wore  disclosed  in  evidence 
before  the  superior  court  of  San  Benito  coun- 
ty at  the  bearing  of  this  application,  wltb 
further  testimony  of  tbe  cmdty  whlcb  tbe 
father  bad  practiced  upon  tbe  cblldrwi.  Tbe 
court  then  made  its  order  In  accordance  with 
tbe  prayer  of  the  petition.  Upon  appeal  ibe 
contention  Is  made  that  the  order  decreeing 
X)ayment  of  a  monthly  sum  for  tbe  mainte- 
nance of  the  children  was  In  excess  of  the 
jurisdiction  of  the  court,  and  therefore  void, 
because  in  the  original  Judgment  and  decree 
In  divorce  no  provision  had  been  made  for 
such  maintenance,  and  no  reservation  of  the 
right  to  make  such  provision  In  the  futnra 
This  contention,  however,  Is  contrary  to  the 
facts.  By  the  agreement  of  tbe  parties, 
adopted  by  the  court,  the  wife  did  relinqniab 
any  claim  to  maintenance  or  support  for  her- 
self, btrt  she  did  not  attempt  to  do  this  up* 


on  behalf  of  her  cblldren,  and,  If  she  had 
done  so,  the  act  would  have  been  nugatory. 
A  wife  may  abandon  or  forfeit  im  own 
claims  to  be  supported  by  w  from  tiie  estate 
of  ber  divorced  husband,  bat  die  cannot 
forfeit  or  abandon  tbe  claims  of  the  children. 
Ex  parte  Gordan,  95  Cal.  Z74,  30  I^c.  6^ 
Moreover,  tbe  decree  of  divorce  distinctly  Im- 
posed upon  tbe  father  the  duty  '*to  main- 
tain and  educate  tbe  children."  So  that  the 
decree  Is  not  as  appellant  contends,  silent 
upon  the  matter. 

This  court  had  occasion  in  Ibe  recent  case 
of  Harlan  v.  Harlan  (Cal.)  98  Pac.  32,  to  con- 
sider the  question  of  the  power  of  tbe  court 
In  cases  such  as  this.  The  authorities  are 
there  reviewed,  and  the  conclusion  reached 
and  expressed  that  the  court  has  power  to 
make  future  provision  for  tbe  children's  care, 
custody,  education,  and  malnt^ance,  as  was 
done  In  this  case.  It  Is  made  to  appear  that 
an  application  for  letters  of  guardianship  of 
the  persons  of  these  neglected  children  was 
pending  In  the  superior  court  of  the  county 
of  Santa  Clara  at  the  time  the  order  here  ap- 
pealed firom  was  made  by  the  superior  court 
of  San  Bmlto  county.  Upon  this  appellant 
bases  an  argument  to  tbe  effect  that  the  su- 
perior court  of  Santa  Clara  connty  had  ac- 
quired Jurisdiction,  and  that  the  superior 
court  of  San  Benito  county  was,  therefore, 
without  power  to  act  To  this  proposition 
Is  songht  to  be  applied  .the  case  of  Younger 
V.  Younger,  106  Cal.  381,  89  Pac.  779.  The 
Younger  Case  Is  not  In  point  In  the  Youn- 
ger Case  the  custody  of  an  Infant  child  by 
tbe  decree  of  divorce  had  been  awarded  to 
the  mother.  With  ber  consent  the  child  was 
subsequently  regularly  adopted  by  Its  grand- 
father, and  this  court  held  that  such  adop- 
tion so  changed  the  status  of  tbe  child  that 
tbe  superior  conrt  lost  Jurisdiction  to  modify 
Its  decree  relative  to  tbe  custody.  Such  Is 
not  tiie  situation  here  presented.  Manifest- 
ly tbe  application  for  guardianship  In  the 
snperlor  court  of  Sante  Clara  connty  was 
for  the  sole  purpose  of  sheltering  and  bar- 
boring  tiie  children  until  some  permanent  ar^ 
rangement  could  be  effected  for  their  care 
and  cnstody.  No  lettm  of  guardianship  had 
been  Issued.  Tbe  superior  court  of  San  Be- 
nito county  was  tbwefore  not  without  Juris- 
diction to  proceed. 

The  ordor  appealed  from  is  therefore  af- 
firmed. 

We  concur:  BBATTT,  C.  J.;  LOBIGAN,  J. 


RUDDIOK  et  al.  v.  ALBERTSON  et  al. 
(S.  F.  4,735.) 
(Supreme  Court  of  California.   Dec  IS,  1008.) 

1.  TatiSTS  (I  61%*)— In  VALiDiTT— Effect. 

Where  a  trust  created  by  a  deed  of  land  Is 
invalid  for  any  reastai,  the  l^al  titia  remains 
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ht  tSie  gtantor,  and  1b  not  conveyed  to  the  trna- 
tees  freed  from  the  tmst 

[Dd.  Note.— For  other  cases,  see  Tnista,  Cent 
Dig.  I  86;  Dec  Dig.  {  61%.«] 

2.  TBUHTB  (i  9»)  —  BlNBITCIABIM— DNINOOI- 
FOBATBD  VOLURTABT  ABSOOIATIOHB. 

Under  the  mis  that  a  valid  grant  maj  be 
made  to  tmsteea  for  an  nnincoiporated  volun- 
tarr  association,  and  that  tiie  title  will  descend 
in  perpetuity,  a  deed  to  Indians  in  trust  for  a 
spewed  trfbe  of  which  thcgr  were  captains,  to 
be  held  and  naed  1v  the  tribe  as  CMnmon^ 
inoperty,  waa  valid. 

Note.— For  oUier  caaei,  aea  Tmsts,  G«it 
i  6;  Dec  Dig.  t  ©.•] 

Department  2.  Appeal  from  Saperlor 
Court,  Mendocino  County;  J.  Q.  White, 
Judge. 

Action  by  Dick  Buddlck  and  another,  In- 
dians, for  and  on  behalf  of  the  Yokayo  Tribe, 
against  F.  C.  Albertson  and  others.  Judg- 
ment for  complainanta,  and  defendants  Bjh 

peaL  AfBrmed. 

W.  P.  h.  Held,  for  appellants.  Thomas, 
Pemherton  ft  Thomas  and  UcNab  &  Hincb, 
for  respondenta. 


HBNBHAW,  J.  nie  appeal  In  this  case  Is 
from  the  judgment  upon  the  Judgment  roll 
alone.  ^Hie  history  of  the  litigation,  as  dis- 
closed by  tbe  findings,  Is  as  follows:  The 
Yokayo  Indians  are  a  body  of  native  redmen, 
who,  from  time  Immemorial,  have  been 
known  and  recognlaed  as  a  tribe  existing  and 
living  In  tribal  relationship,  with  their  own 
law^  cnatoms,  usages,  and  rales.  The  tribe 
selected  chiefs  or  captains,  who  under  Its 
loose  system  of  government  controlled  the 
people  as  to  their  tribal  affairs,  and  dealt  for 
them  with  the  outside  world.  Their  owner- 
ship of  property  was  communal.  They  pos- 
sessed no  real  property,  and  their  life  waa 
nomadic.  In  October,  1881,  the  four  captains 
or  chieftains  of  this  tribe  were  Capts.  Dick, 
Charley,  Bill,  and  Lewis.  With  more  knowl- 
edge and  foresight  than  the  majority  of  their 
fellow  tribesmen,  these  captains,  recognizing 
the  Improvidence  of  their  people,  their  lack 
of  permanent  home,  their  Inability  to  make 
provision  for  the  fntnre,  decided  that  they 
would  purchase  a  rancho,  which  should  be- 
come the  village  and  home  of  the  tribe  for  the 
benefit  of  all  Its  members,  whereby  all  might 
have  a  permanent  abiding  place,  lands  to  till, 
a  home  while  living,  and  a  burial  place  when 
dead.  According  to  custom,  they  called  the 
tribe  together  at  an  appointed  place,  and 
there  was  collected  from  the  Individual  mem- 
bers of  the  tribe,  by  voluntary  contribution, 
it  not  being  now  ascertainable  who  were  the 
donors  nor  the  amounts  of  their  donations, 
the  sum  of  $800.  which  was  given  to  the  cap- 
tains. They,  through  a  trusted  white  man  as 
tlieir  agrat,  undertook  with  this  money  the 
purchase  of  a  certain  rancho  then  owned  by 
one  J.  H.  McPeak.  The  purchase  price  of 
the  land  was  94,900.  Charles  Yates  acted  as 


the  agent  of  the  tribe  in  the  flutter  of  tbls 
purdiase,  the  9800  was  paid,  and  Yates,  as 
the  lucent  ct  the  trit>e,  took  a  deed  to  the  land 
in  his  own  name.  From  time  to  tlnae*  u  tte 
tribe  nnder  tbA  directions  of  Its  captains  ac- 
cnmulated  nooney.  In  farming  the  land  <tf 
which  they  had  thus  entered  into  possession, 
and  by  the  sale  of  baskets'  which  tJiey  man- 
ufaetured.  the  land  was  completely  paid  for. 
These  later  mon^  like  the  first  9S0O,  came 
from  the  TCrtnntary  oontrlbntloos  of  the 
tribe's  monbers.  So  that  all  of  the  moneys 
which  paid  for  the  purchase  of  this  property 
were  the  Joint  mingled  communal  fimds  of 
the  entire  Yokayo  Tribe.  When  tiie  land  was 
finally  paid  fw,  tiie  tribe  assembled  to  delib- 
erate as  to  how  ihey  should  take  title  to  It, 
and,  as  a  result  of  these  deliberations.  It  was 
In  tribal  assembly  agreed  uptm  ttiat  the  deed 
should  be  made  to  their  four  captains  for  the 
benefit  of  the  tribe.  SnCh  a  deed  was  aetnal- 
ly  made  by  Yates  on  the  20th  of  Oct(ri)er. 
1881,  the  grantees  bebig  described  as  follows: 
*T>lck,  Lewis,  Bill.  Charley,  all  Indians,  and 
their  tribe."  Brer  since  this  date  the  tribe 
has  continued  In  the  owneri^p,  occupation, 
and  use  of  these  lands,  farming  them  under 
their  communal  custom.  During  the  lifetimes 
of  the  four  captains  they,  individually  and 
collectively,  acknowledged,  respected,  and  ful- 
filled their  trust,  rect^lzing  always  their 
fldudaiy  position,  and  consulting  with  the 
various  members  of  the  tribe  and  with  the 
tribe  In  meeting  assembled  upon  all  matters 
pertaining  to  the  lands.  For  the  transaction 
of  business  with  the  outside  world  too  dif- 
ficult for  them  to  understand,  or  too  intricate 
for  them  to  manage,  these  captains  employed 
a  white  man  as  their  agent,  and  since  the 
year  1890  that  agent  has  be^  F.  C.  Albert- 
son,  one  of  the  defendants  herein.  This 
agent,  besides  transacting  business  for  the 
benefit  of  the  tribe,  such  as  paying  their  tax- 
es and  protecting  them  in  the  making  and 
execution  of  contracts,  was  the  custodian  of 
the  tribal  funds,  which  funds  were  paid  over 
by  him  to  the  captains  upon  request  These 
funds  were  used  for  various  purposes — the 
purchase  of  farming  machinery  and  imple- 
ments, for  feasts  and  barbecues,  marriage 
festivals,  and  burylngs,  and,  in  one  instance, 
$200  was  drawn  for  per  capita  distribution 
amongst  the  members'of  the  tribe.  Thus  It 
was  the  understanding  and  intention  of  the 
tribe  and  of  their  captains,  the  grantees  nam- 
ed in  this  deed,  that  the  land  should  be  held 
as  the  communal  proi)erty  of  them  all,  a  sys- 
tem which  history  tells  us  Is  the  most  usual 
form  of  the  holding  of  real  property  upon 
the  part  of  primitive  races  emerging  from  bar- 
barism. And  so  they  lived,  the  captains,  as 
has  been  said,  always  recognizing  that  their 
trust  and  tenure  was  of  the  nature  Indicated. 
In  time  two  of  these  captains  died,  Charley 
and  BUI,  and  one  T.  J.  Weldon  was  aiHratnted 
admlntatrator  of  the  estates  of  both.  Weldon 


•Tor  otbm  omm  «•  um*  toplo  and  wctloa  NUHBBR  la  Dm.  *  Am.  Digs.  IHT  ta  dati^  ft  Rapoitar  laOnm 


Digilized  by 


Google 


CaL) 


DATI8  T. 


BUTLER. 


1047 


laid  dalm  to  an  nndlvlded  one-fourth  Inter- 
est la  these  lands  aa  the  property  of  the  es- 
tate of  each.  Upon  the  assertion  of  this 
claim  the  living  captains,  Dick  and  Lewis, 
Instituted  this  action  on  behalf  of  the  tribe, 
asserting  no  personal  private  interest  In  the 
property  on  their  own  behalf,  but  asserting 
a  full  and  complete  tribal  Interest  In  It  for 
all.  F.  O.  Albertson,  the  white  agent,  waa 
made  a  party  defendant  for  the  complete  de- 
termination of  all  rights  as  he  was  the  cus- 
todian of  the  tribal  funds.  Mr.  Albertson 
joins  with  the  plaintiffs  and  with  the  tribe  In 
this  effort  to  preserve  their  rights.  Upon 
these  finding  the  court  gave  Judgment  that 
neither  the  estate  of  Captain  Charley  nor  the 
estate  of  Captain  Bill,  nor  defendant  Weldon, 
as  administrator  of  these  estates,  had  any 
ownership,  right;  or  title  to  the  lands,  or  to 
the  moneys  In  the  possession  of  defendant 
Albertson. 

Appellants'  contention,  in  brief.  Is  that  the 
trust  attempted  thus  to  be  created  In  the  four 
captains  of  the  tribe  for  the  benefit  of  the 
tribe  Is  void  for  many  reasons,  not  necessary 
here  to  particularize;  that  from  this  It  re- 
sults that  the  deed  Is  to  four  distinct  in- 
dividuals who  take  as  tenants  In  common, 
each  an  undivided  ene-quarter;  that  the  le- 
gal title  was  vested  by  the  deed,  and  that, 
as  there  Is  no  trust,  the  title  remains  In  the 
designated  grantees.  We  have  said  that  It  Is 
unnecessary  to  particularize  the  grounds  np- 
on  which  appellant  contends  that  the  tmst 
is  void.  This  Is  so,  because.  If  It  were  void  (a 
matter  which  we  do  not  here  decide),  sppel- 
lant  wonld  be  entitled  to  no  r^lef.  Clearly 
the  fonr  captains  took  as  trustees,  and,  If 
the  tmst  fails,  the  legal  result  Is  that  no 
title  whatsoever  passed  out  of  the  grantor. 
The  legal  title  would  not  then  be  In  the  fonr 
captains  and  in  tbQli  estates,  bnt  wonld  re- 
main In  th^r  grantor.  So  that,  if  tiie  argn^ 
ment  tot  which  the  appellant  contends  should 
prevail.  It  wonld  result,  not  in  conferring  ti- 
tle to  any  of  the  land  upon  ttiese  captains 
llTing  or  their  estates  dead,  tmt  wonld  re- 
volt merely  In  the  determination  that  the 
legal  title  was  in  Cbarlet  Tates.  with  a  re- 
mlttng  trust  in  tavoc  of  those  who  had  con- 
tribnted  the  money  for  t2ie  purchase  of  tiie 
land.  Appellant's  efCort  is  to  convert  prtv 
er^  convened  In  tmst  to  the  personal  use 
and  benefit  of  his  intestates  under  his  con- 
tention that  the  trust  has  tailed.  But  such 
■n  act  Is  abhorrent  to  equity,  and  Is  never 
permitted.  Mandeville  t.  Solomon,  S3  Gal. 
4i.  It  follows,  therefore,  that  qtpellant,  hav- 
ing no  Interest  in  the  suhlect  of  this  litiga- 
tion, is  not  injured  by  the  determination  and 
bis  position  would  not  be  bettered,  ena  If 
he  should  prevail  In  his  contention  that  the 
trust  is  void.  But,  finally,  It  msy  be  said 
that  It  would  be  a  reproach  to  our  Jurls- 
prudoioe  it,  under  all  the  drcnmstances 
shown,  those  laws  should  compel  that  this 


tribe  be  driven  from  the  land  which  th^  pur- 
chased, and  forced  again  to  become  wander- 
ers on  the  earth.  But  such  reproach,  we 
take  It,  does  not  attach.  At  common  law,  It 
Is  true,  a  deed  of  conveyance  to  an  unincor- 
porated voluntary  association  was  bad  for 
lack  of  a  capable  grantee,  and  cases  will  be 
found  which  hold  that,  where  the  grantee 
could  not  take  directly,  he  or  It  cannot  take 
through  the  medium  of  a  trustee.  But  from 
this  grew  an  abuse  which  equity  was  prompt 
to  remedy.  So  that  It  Is  now  recognized  that 
a  valid  grant  may  be  made  to  trustees  for 
such  an  unincorporated  voluntary  association, 
and  that  such  title  will  descend  In  perpetuity. 
Penny  v.  Coke  Co.,  138  Fed.  709.  71  C.  C.  A. 
138;  Liggett  v.  Ladd,  17  Or.  89,  21  Pac.  133. 
And  certainly,  If  ever  there  was  a  case  where 
equity  would  seek  to  sustain  such  a  grant,  It 
Is  the  case  here  presented. 

The  Judgment  appealed  from  Is  therefore 
affirmed. 

We  concur:  IX)RIGAN,  J.;  MELTIN,  J. 


DAVIS  V.  BUTLER.    (S.  F.  4,779.), 
(Supreme  Court  of  California.    Dec.  11,  1908.) 

1.  CoNTBACTs  a  94*)  —  VAUDirr  —  FRAun  — 

MlSBEPBESENTATIOH. 

A  singie  material  misstatement  knowii^ty 
made,  with  intent  to  influence  another  into  en- 
tering into  a  contract,  is,  if  believed  and  relied 
on  by  the  latter,  a  ground  for  the  rescission 
of  the  c<»itract. 

[Ed.  Note.— For  other  cases,  see  Contracts^ 
Cent  Dig.  S8  420-427 ;  Dec.  Dig.  {  94.*] 

2.  oobpobations  (i  116*)— capital  slock— 
Sales— Fbaud—Misbefbibbntation. 

A  representation  that  the  indebtedness  of 
a  corporati<A  having  an  outstanding  issae  of 
430  shares  of  stock  of  the  par  value  of  SIO 
each  was  only  $1,530,  when  it  was  In  fact  $2,- 
800,  made  to  influence  one  to  buy  250  shares  at 
par,  is  a  material  misrepresentation,  Jostl^big 
the  buyer  In  rescinding  the  contract. 

[Bd.  Note.^For  other  cases,  see  Onporations, 
Dea  Dig.  I  m*} 

8.  OOBPOBATIONS JS  117*)— Teansjto  ot  Stoce 
—Rescission— Fbaud— Evidence. 

In  an  action  to  rescind  a  contract  for  the  ^ 
purchase  of  corporate  stsck  on  the  ground  of 
misrepresentatitnis  as  to  the  indebtedness  of  the 
corporation,  evidence  held  to  justify  a  findins 
that  defendant  had  stated  to  plaintiff  that  the 
Indebtedness  of  the  corporatl<m  did  not  exceed 
$1,530,  while  it  actnalfy  amounted  to  $2,800, 
justifying  the  granting  ot  relief. 

[Ed.  Note.— For  other  eases,  see  Corporations, 
Dea  Dig.  ff  U7.*] 

4.  CoBPOBATioMS  (I  116*1 — Capital  Stock — 
Salis— Fraud — Misbeipbehentation  . 

A  buyer  of  corporate  stock  may  rely  on 
the  seller's  statement  as  to  the  amount  of  the 
Indebtedness  of  the  corporation,  where  the  seller 
states  that  there  are  no  books  of  account  show- 
ing the  corporate  indebtedness. 

[Ed.  Note.— For  other  cases,  see  Co riw rations, 
Dec.  Dig.  I  lie.*] 

5.  Sales  (I  40*)  —  Contbaots  —  VALiDirr— 

FEAUD— MlSBEPBBSEnTATtOir  BT  SBLLEB. 

To  Justify  a  buyer  to  resdnd  the  contract 
of  purchase  on  the  ground  of  fraudulent  rep- 


*For  otbsr  OUM  see  ssm*  tople  and  section  NUHBBK  In  Dm.  A  Am.  Digs.  IMT  to  dats,  A  Bsporter  Indezas 
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KsentatlODi.  It  I0  snfficient  to  show  that  he 
vas  Induced  by  false  lepreBentations  to  buy 
property  which,  if  the  Tepreeentationa  had  been 
true,  would  have  been  worth  more  than  it  ac- 
tually was  worth. 

fBd.  Note.— For  other  cases,  see  Sales,  Cent 
DiK-  H  70-^;  Dec  Dig.  9  40.*j 
6w  OoBPouTzons  (1 117*)— TBAnans  of  Stock 

— RBS018810N. 

Id  an  action  to  rescind  4  contract  for  the 
pandiase  of  corporate  stock  on  tba  ground  of 
misrepresentations^  the  allegation  of  the  com- 
plaint, not  denied,  that  plaintiff  tendered  to 
defendant  and  offered  to  transfer  to  him  the 
stock,  Is  an  allegation  that  he  offered  to  do 
eveiything,  including  the  delivery  of  an  indorsed 
certificate,  necessary  to  accomplish  such  trans- 
fer. 

VEd.  Note—For  otfasr  ones,  see  Ckirporations, 
•  Dec.  Dig.  f  117.*]  . 

7.  Afpul  AiTD  Bbbob  (S  867*)— TuoouBm^ 
Review. 

An  objection  to  the  form  of  a  judgment 
granting  relief  in  an  action  to  rescind  a  con- 
tract for  the  purchase  of  (Corporate  stock,  based 
CD  the  insufficiency  of  the  averment  that  plain- 
tiff had  tendered  to  defeodant  and  offet«d  to 
transfer  to  him  the  stock,  canuot  be  raised  on 
appeal  from  an  order  denying  a  new  trial. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Bnor,  Ouit  Dig.  I S476 ;  Dec.  Dig.  |  637.*] 

&  COBFOUTIONS     n     117*)  —  l^ARBFSB 

S70CK— Rescissioif— Tun  to  Beboind. 
In  a  suit  to  rescind  a  contract  for  the  par^ 
diase  of  corporate  stotA  on  the  ground  of  mia- 
representatlons,  evidence  held  to  justify  a  find- 
i^  that  plaintiff  dU  not  delay  an  nnreasonaUe 
time  in  electiiig  to  cesdnd  after  the  dlseoveir 
of  the  frand. 

[Ed.  Note.— For  other  cases,  see  CorporationB, 
Doc.  Dig.  8  117.*] 

a.  G0RTEACT8  (I  270*)— TBiAir-QuBaROHg  or 

Fact. 

Whether  one  induced  by  fraud  to  enter 
into  a  contract  promptly  elected  to  rescind  on 
the  ground  of  fraud,  as  runiNd  by  Oir.  Oode, 
i  1681,  is  a  question  oC  net. 
[Kd.  Note.— For  otAer  eamm,  see  Omtntcti, 
Cent  Dig.  i  laoO;  Dae.  Dig.  I  270.*] 

D^artment'  1.  Appeal  from  Bnperlor 
Court,  MtHiterey  Ocninty;  B.  V.  Sargent, 
Judge; 

Action  by  H.  B.  Davis  against  T.  C.  Bat- 
ler.  From  an  order  denying  a  motloD  for  a 
new  trial,  defendant  appeala  Affirmed. 

Maguire,  Lindsay,  Houx  &  Barrett,  for  ap- 
pellant  Douglierty  &  ILacey,  for  respondent 

SLOSS,  J.  On  November  7,  1906,  the  de- 
fendant sold  to  the  plaintiff  260  shares  of 
the  capital  stock  of  the  Salinas  Vall^  Bot- 
tling Company,  a  corporation.  In  January. 
1006,  the  plaintiff,  claiming  that  he  bad  been 
Induced  to  buy  the  stock  by  means  of  fraud- 
ulent misrepresentations  made  to  lilm  by  tlie 
defendant,  undertone  to  rescind  the  agre»- 
ment  of  purchase  and  sale.  The  defendant 
refusing  to  restore  the  money  and  prc^erty 
received  as  the  purchase  price,  the  plaintiff 
brought  this  action,  praying  a  decree  tbat  the 
BgreeineDt  be  rescinded,  and  that  defendant 
be  lequired  to  transfer  to  plaintiff  the  ptop- 


erty  received  as  the  purchase  price  of  the 
atock  upon  plaintiff  retransferrlng  the  2S0 
shares  of  stock.  The  plaintiff  had  judgment 
In  the  court  below.  The  defendant  now  ap- 
pe&lB  from  an  order  denying  bis  motlcm  for 
a  new  trial. 

The  Salinas  Valley  Bottling  Company  was 
engaged  In  the  business  of  bottling  and  sell- 
Ing  beer  which  It  purchMed  In  bolt  Ftour 
hundred  and  thirty  sharra  of  its  stock,  of 
the  par  value  of  |10  each,  had  been  Issued. 
The  misrepresentations  alleged  by  plaintiff  to 
have  been  made  by  defendant  had  refennce 
to  three  matters.  The  complaint  STerxed 
that  the  defendant  had  stated  that  llie  In- 
debtedness of  the  corporation,  ovw  and  above 
the  money  It  th^  had  In  bank  and  solvent 
credits  due  to  it  by  its  patrons,  amounted 
to  the  sum  of  $1,530,  and  no  more,  wbereas 
In  fact  such  Indebtedness  amounted  to  the 
sum  of  12,063.64.  He  had  represented  that 
the  corporatlcu  was  and  had  been  marteting 
and  selling  two  car  loads  of  tteer  per  mcmth, 
whereas  In  fact  It  had  not  been  and  was  not 
selling  more  than  one  car  load  per  nMMith. 
The  third  representation  relied  upon  was 
that  the  corporatitni  received  a  net  iwoflt  of 
$ai5  per  barrel  oa  the  beer  bottled  and  msi^ 
keted  by  It;  when  a*  a  mattn  of  fact  said 
net  profit  did  not  exceed  f8.SS  per  barrel 
A  Impaneled  to  try  the  Issnea  raised  ss 
to  fraudulent  representations  returned  a  ver- 
dict In  favor  of  plaintiff  and.  In  addition, 
the  court  made  findings  covering  all  the  is- 
sues. It  found  that  representatkms  had  been 
made  by  defendant,  as  alleged  In  the  com- 
plaint, with  reference  to  the  tliree  matters 
above  mentioned.  The  aetoal  IndAtedness  oC 
the  corporation  over  and  above  Its  numey  in 
bank  and  solrant  credits  due  it  was  ftrand 
to  be  |2,S0O.  instead  of  92,963.64,  as  averred 
in  the  complaint  It  was  found  that  not 
more  than  one  car  load  of  beer  per  month 
had  ever  be«t  marketed  or  sold  Uie  cor- 
poratI(Hi,  and  that  the  profit  per  barrel  00 
the  hew  marketed  and  sold  by  it  did  not 
exceed  $4.77  pu-  barrd. 

The  principal  point  urged  by  an>eUant  Is 
that  fiiese  findings  are  nnsuppnted  by  tlie 
evidence,  and  a  mora  or  less  ^borate  argn- 
meat  is  ^vanced  to  show  that  la  each  of 
the  three  partlcolais  complained  of  no  rep- 
resentations that  were  not  substantially  tme 
were  made  by  tlie  defendant  We  need  not 
follow  counsel  Into  tliia  extended  fitid  of  dis- 
cussloo,  since  we  are  satisfied  tbat  there  was 
ample  erldoioe  to  JnstUy  tlw  finding  that 
at  least  with  regard  to  ttie  ind^tedneas  of 
the  corporation,  the  defendant  had  made  tolse 
representations.  A  single  material  misstate^ 
ment  knowing  made,  with  Intent  to  Influ- 
ence another  Into  entering  Into  a  ctmtract, 
will,  if  believed  and  relied  on  1^  that  other, 
sffOTd  as  comi^ete  ground  for  reselssloa  «a 
If  it  had  been  accompanied  by  a  mnlUtnde  of 
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other  false  representationi.  It  will  hardly 
be  contended  that  a  r^reuntaUon  that  the 
taidebtediUH  of  the  corporatlim  waa  oily  yi,- 
fiSO,  when  In  fact  it  was  $2,800,  was  not 
material.  There  are  many  corporations  hav- 
ing assets  and  conducting  a  bnslness  of  soch 
magnltode  that  a  dlflterence^  one  way  or  Oie 
other,  of  a  tmr  thooBand  dollars  (tf  Indebted^ 
nesB  would  not  anpredably  affect  llie  value 
of  their  tUx^  But  the  Sallnaii  Valley  Bot- 
tling Ccxnpany  had  a  total  outstanding  issue 
of  tmly  4S0  shares*  of  the  par  value  of  flO 
each.  The  sale  to  plaintiff  embraced  250 
shares  at  i»ar.  The  difference  betwem  91,630 
and  $2,800,  If  apportioned  among  the  out- 
standing shares  ot  Btoiac  amounts  to  almost 
$3  for  each  (tf  the  480  shares.  Sndi  a  dis- 
crepancy, havbig  a  dose  relation  to  the  value 
of  the  stock,  would  certainly  be  material  in 
a  transaction  based  on  a  selling  price  ot  $10 
per  share.  The  testimony  of  plaintiff  was 
clear  and  direct  In  support  of  the  allegation 
and  fln^Ung  that  the  defendant  had  stated 
to  htm  that  the  indebtedness  did  not  exceed 
91,68a  That  it  actually  did  amount  to  as 
much  as  9%800  was  also  snfflclently  «hown. 
The  plaintiff  testified  that  certain  amounts 
were  due  from  the  corporation  to  rartons 
creditors.  There  is  no  merit  In  the  conten- 
tion that  this  evidence  taaat  be  fflsregarded 
because  it  appeared  to  be  based  m  de- 
mands and  statemoits  mads  by  the  alleged 
creditors.  The  defendant  who  was  a  witness 
in  his  own  b^alt  did  not  deny  that  these 
obllgatloia  had  been  incurred. '  Furthermore, 
plaintiff  testified  that,  when  he  learned  ot 
these  claims,  he  demanded  <tf  defaidant  that 
be  "make  it  good,*'  to  which  the  defendant 
answered  that  he  would  "see  about  it"  The 
court  was  Justified  In  treating  this  as  an  ad- 
mlssl(m  that  the  debts  had  been  incurred. 

The  point  ia  made  that  a  car  load  of  beer 
bad  wittiout  the  knowledge  of  either  party 
come  In  Just  prior  to  the  sale  of  the  stock  to 
plaintiff,  and  that,  In  so  far  as  defendant's 
statement  of  Indebtedness  failed  to  Include 
the  amount  dne  on  this,  it  was  an  innocent 
mistake.  -It  Is  not  dear  that  the  evldoice 
bears  out  this  claim;  but.  If  it  did.  the  tf- 
fect  would  merely  be  to  make  the  mlnepre- 
sentatlon  less  graes,  while  still  leaving  It  snb- 
atantlal  and  material.  The  rule  -Qiat  a  party 
may  not  complain  oC  mlsrepreeaitatlons  re- 
garding matters  which  he  has  Investigated, 
or,  having  the  opportunity  so  to  do,  has  be- 
gun to  Investigate  for  himself  (Dow  v.  Swain, 
126  Cal.  681,  58  Pac.  271),  has  no  application 
hero.  While  the  plaJntll^  before  purchasing, 
looted  over  the  boc^  of  Ibe  coriwratlon,  the 
court  finds  (and  the  finding  Is  not  challenged) 
that  defendant  stated  to  i^alntlff  that  nei- 
ther he  nor  the  corporation  k^  any  bo<^ 
of  account  showing  the  corporate  Indebted- 
ness. The  plaintiff  was  fully  Justified  in  re- 
lying upon  defendants  statements  as  to  snob 
Indebtednesa.    Spreckels  v  Gorrill,  152  Ual. 


888,  82  Pac.  1011.  It  Is  not  essential  to  the 
rl^t  to  rescind  a  contract  for  the  purdiase 
of  property  that  the  purchaser  should  be  able 
to  idiow  that  the  sxopeety  purchased  was 
worth  less  than  be  paid  for  It  It  Is  enough 
tbat  he  was  induced,  by  false  representations^ 
to  buy  pnqperty  which  would.  If  the  repre- 
sraitatlons  had  been  trae^  have  been  worth 
more  than  it  actually  was  worth.  Sprec^^ 
V.  Ctorrtll,  supra. 

11^  as  Ii  contended  by  appellant,  the  deliv- 
ery of  a  duly  Indorsed  certificate  of  stods  Is 
necessary  to  transfer  the  shares,  the  allega- 
tlxm  of  the  c(»nplatot  (not  denied)  that  the 
plalntlfl  tendered  to  the  defendant  and  offers 
ed  tq  transfer  to  him  said  260  shares  of 
stocft  is  an  allegatl<m  that  be  offered  to  do 
everything,  including  the  delivery  of  an  In- 
dorsed certificate,  necessary  to  accomplish 
such  transfer.  The  objection  to  the  fbrm  of 
the  Judgment  based  on  this  same  critlcbun, 
cannot  be  raised  mi  an  appeal  from  an  order 
daiylng  a  new  trial.  Crescent  Feather  Co. 
V.  United  Upholsterers*  Union  (CaL)  86  Pac. 
871.  The  sale  to  plaintiff  was  made  on  No- 
vember 7,  IflOIL  The  notice  of  resclssltm  was 
given  on  January  11, 1006,  and  the  omiplaint 
filed  on  January  18,  1908.  The  court  found 
that  plaintiff  did  not  delay  an  unreastmable 
time  in  electing  to  rescind  the  contract  after 
discovery  of  the  falsity  of  the  defendanra 
representatlMis.  This  finding  cannot  be  said 
to  be  cOTtrary  to  the  evldenca  The  total 
time  elapsing  between  the  purdiase  and  the 
resdssion  was  only  a  f^  days  more  than 
two  months.  Just  when  tiia  idalntlff  discov- 
ered the  facte  Is  not  clearly  shown,  but  It 
does  a^ear  that  some  delay  may  properly  be 
attributed  to  the  evasive  answ«r  given  by  the 
defendant  when  complaint  was  made  about 
outstanding  billa  Whetber  the  defrauded 
party  has  acted  promptly  (Civ.  Code,  i  1681) 
Is  a  Question  to  be  decided  by  the  trial  court 
upon  the  fkcte  <tf  tbe  particular  case,  and 
there  w«e  lure  no  circumstances  requiring 
the  court  to  find  that  the  delay  bad  been  un- 
reasonable. 
The  order  is  affirmed. 

We  concur:  ANO&LLOm.  J.;  SHAW,  J. 


DSa^  CAUPO  et  aL  v.  CAMARIUX)  et  aL 
(Lb  A.  2,142.) 

(Supreme  Court  of  Gallfomia.    Dec.  16,  1908.) 

1.  BVIDERCB  (i  263*)— EtaKH.AaATIONS  OT  CON- 
BPIBAT0B8— ADiaSSIBIUTT. 

Under  Code  Civ.  Proc.  I  1870,  sabd.  6,  pro- 
viding that,  after  proof  of  a  conspiracy,  the 
declaration  of  a  conspirator  a^inst  his  co-con- 
spirator and  relating  to  the  conspiracy  is  ad- 
minible,  declarations  of  <Hie  conspirator  made 
while  the  conspiracy  Is  pending  and  during  the 
progress  of  the  plan  adt^ted  for  Its  accomplish- 
ment are  admlaslble  against  all  the  consplra- 
tois;  hut  a  declaration  made  after  the  act  de- 
Bisued  ia  accomplished,  and  after  the  object  of 
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the  conspiracy  haa  been  obtained  or  defeated,  la 
admissible  only  against  ttie  person  making  It. 

[Bd.  Note.— For  other  easei,  see  BrideQce, 
Cant  Dig.  SS  9M-1002;  DecTDig.  %  2S3.*J 

2.  BVIDBNCB  (8  253*>— DEOIJUtATIONa  OF  COW- 
BFIBATOB»— ADUISalBII.ITT. 

Under  Code  Civ.  Froc  {  1870,  proTiding 
that,  after  proof  of  a  conspiracy,  the  declara- 
tion of  a  OMispirator  against  his  <XK»n8pirator 
is  admiasible,  etc.,  declarations  of  one  conepira- 
tor  made  after  the  act  deoigned  is  accomplished, 
and  after  the  object  of  the  conspiracy  has  been 
obtained  or  finuly  defeAtcdf  are  inadmissible 
against  a  c(HK>nspirator  to  xurare  ttie  conspiracy. 

[Ed.  Note.— For  other  csaea,  see  Brldence, 
C^L  Dig.  fl  aM-1002;  DeoDlg.  i  25S.*] 

5.  EriDCNCK  (S  253*)— Dboijuations  or  Oon- 

8PIBATOB9— ADKIBBIBILITY. 

Where  the  object  of  a  conspiracy  was  p>  ob- 
tain from  one  her  interest  In  land,  and  the  con- 
spiratoiB  secured  tfae  execution  by  her  of  a  deed 
convening  to  them  ber  interest,  the  object  of  the 
conspiracy  was  accomplished,  and  a  aeclaratlon 
of  a  conspirator  thereafter  made  was  inadmissi- 
ble against  a  oiMxnuQiimtor.  thoutJi  the  con* 
spiratois  remained  tenants  m  ccnnmon  of  the 
land  acquired. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  18  9»t-1002;  Dec.  Dig.  {  253.*] 

4.  BXEOUTOBS  AND  ADHINIBTBATOBB  (S  810*)— 

Deobeb  or  Distribution- Effbot. 

Where  a  wlU  ia  valid  and  bindii^  a  decree 
of  distribution  under  It  Tests  the  property  devla- 
ed  in  the  devisee. 

tEd.  Note.— For  other  cases,  see  Executors 
and  Administratora.  Cent  Dig.  H  1306,  1307; 
Dec.  Dig.  I  816.*] 

6.  COUBTS  (S  8S*>-Jimi8DIOTION  —  PBESnUF- 
TI0B8. 

Where  the  superior  court  makes  a  decree 
distributing  an  estate,  and  the  fact  of  the  mak< 
ing  of  the  decree  is  properly  made  to  appear,  it 
will  be  presumed  that  the  court  has  junsdiction 
to  make  It 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Djg.  i  140;  Dec  Dig.  |  36.*] 

6.  Pleading  (8  8*)— Facts  awd  Conclusions 
—Suit  to  ucfkach  Judqhbnt— Want  of 
Jubisdiction. 

In  an  action  in  equity  to  impeach  a  judg- 
ment  of  a  court  of  general  jurisdiction  on  the 
ground  of  want  of  jurisdiction,  the  complaint 
moat  aet  forth  the  particular  defecta  showing 
want  of  jnriadictlon. 

[Ed.  Note.— For  other  case^  sea  Pleading, 
Gent.  Dig.  I  21 ;  Dee.  Dig.  |  &^ 

7.  PuADiHG  (8  8*)— Aixegations— Conclu- 
sions. 

The  l>ar«  alle^tion  in  a  complaint  in  a 
suit  to  Impeacj]  a  judgment  of  a  coort  of  gen- 
eral Jurisaiction  for  want  of  Jurisdiction,  niat 
the  court  did  not  have  jurisdiction  of  the  pro- 
ceedings, is  an  averment  of  a  conclusion  of  law, 
cfmtrary  to  the  preanmption  of  iariidiction  ex- 
isting nom  the  uct  <tf  the  rendition  of  ttie  Judg- 
ment 

[Ed.  Note.— For  other  caaea,  see  Pleading, 
Gent  Dig.  I  21j  Dee.  Dig.  f  &•] 

8.  JUDOMENT  468*)  —  Suit  to  Iicpiach 
Judgment— CuouNDB— Want  ov  Jubisdic- 
tion—Tbiax.. 

Where  a  decree  of  a  ooort  of  general  Jnrla- 
dicUon  Is  attacked  fpr  want  «  Juriadfetion 
which  appears  on  the  face  of  the  record,  the 
question  of  ita  validity  Is  one  of  laWi  to  hie  de- 
termined from  the  record  ItseliL 

[Ed.  Note.— For  other  caaea,  see  Judgment 
Dec.  Dig.  8  4B3.*] 


9.  JUDGHENT    (8    460*) —  Sun    TO  IMFKACB 

Judouent— Obouitds— Want  or  Jubibdxc- 

TioN— Pleading. 

Where  it  ia  sou^t  to  Impeach  a  decree  Cor 
want  of  jurisdiction  appearing  on  the  face  of 
the  record,  the  pleader  soonld  either  exhibit  the 
record  or  state  the  particular  defects  therein. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Dec.  Dig.  8  460.*] 

10.  Judgment  (8  460*)  — Suit  to  Impeach 
Judgment  —  Gbounds— Want  or  Juxisdic- 
TION— Pleadinq. 

Where  it  is  sought  to  impeach  a  decree  for 
want  of  jurisdiction  Decause  of  facta  outside  the 
record,  the  complaint  must  aver  the  facta. 

[Ed.  Note.— For  other  caaea,  aee  Judfment, 
Dec  Dig.  8  46a*] 


11.  COUBXS  (S  85*)— JUBIBDiallOB 

TION. 

Where  the  complaint  in  a  aoH  tO  inqKftdi  a 
decree  distributing  the  4Btate  ci  a  teotator  for 
want  of  jurisdiction  a  rers  no  facts  showing 
want  of  Jurisdiction,  either  oa  the  record  or 
outside  of  the  record,  the  court  will  assume  that 
the  order  admitting  the  will  to  probate  and  the 
decree  of  distribution  were  made  after  tfae  court 
had  acquired  jurisdiction  by  the  necesaarr  no- 
tice. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  8  140;  Dec  Dig.  |  85l^ 

12.  JuDOHBNT'  (8  461*)  — Sun  TO  Impeach 
JuDOHENT— Gbounds— Want  or  Jcnusoxc- 

TEON— BUXDBH  Or  PBOOr. 

Where,  In  a  suit  to  impeach  a  judgment  for 
want  of  jurisdiction,  the  answer  put  in  issue 
the  allegation  of  the  complaint  of  lack  of  jnria- 
dictlon, plaintifl  had  the  burden  at  prorlnc  want 
of  Joriadletion. 

[Ed.  Note.— Fm  oUm  casea^  sea  Jn^mcDt, 
Dec  Dig.  I  461.*] 

18.  Judombnt  (I  461*)  — Suit  to  Impeach 
Judomxht—Evidknce— Admissibilitt. 
In  a  suit  to  impeadi  a  judgment  for  want 
of  jurisdiction,  the  entire  record  <rf  the  canae 
should  be  exhibited,  and  an  otter  of  Mily  a  part 
thereof  for  the  purpose  vt  ahowinc  want  of  ju- 
risdiction waa  improper. 

[Ed.  Note.— For  other  casea^  aee  Judgment 
Dec  Dig.  I  461.*] 

14.  OOMPBOMW  AND   SEnUaOEIlT  ({  19*)  — 

Avoidance  —  Rstubh  or  Oonsxdebatioh — 

Necessttt. 

A  party  accepting  money  and  ]»<^rty  in 
satisfaction  of  her  claims,  baaed  on  the  fraudu- 
lent acquisition  of  real  estate,  cannot  retain  the 
proper^,  and  proaecute  a  suit  for  the  fraud. 

[Ed.  Note.— For  other  cases,  see  Oompromiae 
and  Settlement  Dec  Dig.  8  19.*] 

15.  Wills  <8  718*}— Bigbt  to  Dent  Taud- 
iTT— Estoppel. 

One  cannot  hold  proper^  nndw  a  will,  and 
deny  the  validity  thereot  and  se^  to  have  it 
declared  void. 

[Ed.  Note.— For  other  caaea,  see  Wills,  Cent 
Dig.  f  1717 ;  Dec  Dig.  8  718.*] 

10.  Deeds  (8  211*)- Surr  to  Set  Abide  — 
Fbaud— Evidence. 

A  party  who  se^  relief  againat  frauds  oc- 
curring aeven,  nine,  and  fourteen  years  before 
the  beginning  of  the  action,  and  who  aaka  the 
court  to  cancel  a  contract  and  deed  which  im- 
ply a  settlement  of  the  wrongs  inflicted  by  the 
frauds,  must  allege  a  clear  ease,  and  prove  it 
by  satisfactory  and  convincing  evidence,  and 
must  clearly  snow  that  he  did  not  discover  the 
commission  of  the  frauds  until  a  reasonable 
time  before  the  commencement  of  flie  actiMu 
that  he  proceeded  promptly  on  audi  dlseoTerr, 


•For  other  eases  see  sane  topic  and  section  NUHBBB  In  Dee.  A  Am.  Dies.  IMT  to  date,  *  Bvortar  Xntaaea 


Digilized  by 


Google 


OaL) 


DBL  OAUFO  GAMARILLO. 


1051 


and  that  his  faHure  to  make  th«  dlKOtery  loon- 
«T  waa  not  due  to  his  lade  of  dlUgenoa. 

[Ed.  Note.— roT  other  caaeaL  see  Deacli,  Oent 
JHg.  i  64S;  Dec  Dlf.  {  2U>1 

17.  CaMOXLI^ATION  of  iNffTBTnCEItTS  ({  84*)— 

Action  to  Set  Amou  Dxei>— FaauD— Laob- 

w— Btidkncb. 

Evldenca  in  an  action  to  Kt  aside  a  deed  of 
a  decedent  as  obtained  by  fraud  of  the  (trantees 
heid  to  show  such  knowledge  of  the  fraud  on 
tha  part  (rf  the  decedent's  fielra  to  Justify  the 
dlsnuasal  of  the  suit  because  of  Oielr  sobaeqaent 
delay  in  the  commencemoit  ei  tba  suit 

[Ed.  Note.— For  other  eases,  sea  OanceUation 
of  Instruments*  Dec.  Dig.  i  »!.*] 

18.  Etidbhos  (S  75*)— PBssuKFTiona. 
Evidence  withheld  by  a  party  la  presumed 

to  be  adTerse  to  him. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent.  Dig.  {  9S ;  Dec  Dig.  S  TO.*] 

19.  WxLLB  (I  427*)— Pbobate— EmoT. 

A  valid  and  efFectnal  probate  of  a  will  op- 
erates to  establieb  the  will  according  to  its 
tenor. 

[Ed.  Note.— For  other  eases,  see  Wills,  Cent 
Dig.  I  016;  Dec  Dig.  S  427.*] 

20.  Wills  d  421*)— Pbobatb— Sott  to  Sst 
Aside. 

An  order  admlttiiw  a  will  to  probate  made 
by  a  court  of  probate  Jarlsdiction  in  a  proceed- 
ing for  that  pnipoae  cannot  be  vacated  by  a 
court  of  equi^  for  direct  fraud  in  establlBhing 
it,  conaistiog  either  of  perjured  testimony  or  a 
false  will,  produced  before  the  coort  at  the  time 
ot  the  hearing. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cmt 
D^.  {  904 ,'  Dec  Dig.  1 421.*] 

21.  WILL0  a  ^*)  — Fbobaxi— Burr  to  8bt 
Abide. 

Where  a  court  of  probate  jurisdiction  In  a 
proceeding  for  that  purpose  admitted  a  will  to 
probate,  the  devisee  therein  cannot  be  declared 
a  trustee  In  favor  of  the  heirs  In  a  suit  in  equity 
by  the  beiis  because  <^  frand  prodnced  t>efore 
the  conrt  at  the  time  of  tlia  hearing  for  the  pro- 
bate «f  the  wUl. 

[Ed.  Note.— For  other  eases,  eea  Wills,  Dec 
DC^|421.*] 

22.  Wills  ({  421*)  —  Peobate  —  Suit  to  Sei 
Abide. 

Fraud,  conristing  of  prodndng  a  will  to  the 
court  in  proceedings  for  Its  probate,  Introducing 
evidence  establishing  its  due  execution,  and 
avoiding  a  disclosure  of  an  alleged  attempted 
revocation  and  fraudnlent  preservation  thereof, 
relates  to  the  valldlbr  of  the  will,  and  the  only 
Twatij  therefor  is  by  a  proceemng  to  eontest 
the  will  and  revoke  uie  probate  thereof,  which, 
under  Code  Civ.  Proc  i  1^7,  may  t>e  twgun 
within  a  year  after  the  probate. 

[IDd.  Note.— For  other  cases,  see  Wills,  Dec 
Dig.  I  421.*J 

23.  ExaOUTOBS  AHD  ADMIIflBTBATOBa  (I  S15*) 
— DEOBEE  or  DlSTBIBCnON— ElTECT. 

Where  the  probate  of  a  will  devising  real 
estate  to  devisees  named  was  valid  and  effectu- 
al, any  error  in  the  distribution  of  the  estate 
could  not  b%  taken  advantage  of  by  heirs  disin- 
herited by  the  will,  bat  the  derlaesB  miiJit  have 
the  decree  amended. 

[Bd.  Note.— For  other  eases,  sse  Hzecntors 
and  AdmintotratoiB,  Dec  IMg.  f  81B.*] 

D^iartment  1.  Appeal  from  8iq>erIor 
Court,  Santa  Barbara  Comity;  6.  B.  Crow, 
Judge. 

Action  by  Aldegcnda  C.  Del  Campo  and 
others  against  Adolfo  Camariilo  and  anoth- 


er. From  a  Judgment  of  nonsuit,  and  from 
an  order  denying  a  new  trial,  plalntlffil  ap- 
peal. Affirmed. 

Bamea  Sc  Selby,  Knight  ft  Heggerty,  and 

B.  T.  WllUams,  for  appellanta.  J.  S.  Chap- 
man, Orestes  Orr,  Blackstock  &  Orr,  Robert 
M.  Clarke,  and  Henley  a  Booth,  for  re- 
Bpondenta. 

SHAW,  J.  This  Is  an  action  to  rescind 
and  caned  a  deed  from  the  plaintiffs  and 
others  to  the  defendants,  purporting  to  cou- 
Tey  to  the  defendanta  two  tracts  ot  land  in 
Ventura  county,  and  also  all  ttf  the  Interest 
of  the  grantors  In  the  estates  of  Joan  Cam- 
ariilo, deceased,  Martina  H.  CamarlllOy  de- 
ceased, and  Jose  Camariilo,  deceased,  exc^t 
certain  property  held  by  the  plaintiff  Wolf- 
Botm  under  devise  by  the  will  of  said  Juan 
Camariilo,  and  to  declare  defendants  tma* 
tees  of  plalntlth  aa  to  a  certain  Interest  In 
the  property.  The  principal  tract  in  contro- 
versy consisted  of  a  ranch  known  as  "Ban- 
cho  Gall^as."  containing  over  10,000  acres. 
The  complaint  also  seeks  to  have  the  de- 
fendants declared  trustees  for  the  plaintiffs 
as  to  ttie  undivided  "/t»  of  the  property 
described  in  the  deed,  and  for  an  accounting 
of  the  rents  and  profits  thereof.  Upon  the 
trial,  after  the  plalntiflF's  evidence  was  intro- 
duce the  court  granted  separate  motions 
of  the  defendants  for  a  nonsuit.  Thereafter 
plaintiffs  moved  for  a  new  trial,  and  the 
motion  was  draled.  The  plaintiffs  appeal 
from  the  Judgment  of  nonsuit,  and  also  from 
the  order  denying  their  motion  for  a  new 
trial. 

The  ground  of  the  action  Is  the  alleged 
fraud  of  the  defendants  In  procuring  the 
execution  of  the  deed,  and  the  subsequent 
fraud  alleged  to  have  been  committed  by  the 
defendants  In  preventing  the  revocation  of 
the  will  of  Martina  H.  Camariilo,  whereby 
the  said  will,  which  seems  to  have  been  fa- 
vorable to  the  defendants,  was  preserved, 
and  was  subsequently  admitted  to  probate. 
It  will  be  necessary  to  state  briefly  the  facts 
alleged  In  the  complaint  Juan  Camariilo, 
who  died  In  1880,  was  the  husband  of  Mar- 
tina H.  Camariilo,  by  whom  he  was  the 
father  of  the  defendants  and  of  the  plain- 
tiffs Ald^nda  G  Del  Campo,  Maria  C.  De 
Amez,  Adelaide  0.  De  Moraga,  and  Arcadia 

C.  Mabon^,  and  the  grandfather  of  the 
plaintiff  William  Wolfsohn,  who  was  the 
son  of  his  deceased  daughter.  By  his  will, 
and  by  descent  as  community  property,  flve- 
eigfaths  of  the  property  in  controversy  was 
given  to  his  widow  aforesaid  and  one-eighth 
each  to  the  two  defendants,  the  other  one- 
eighth  being  given  to  his  son  Jose  Camariilo, 
who  died  In  1884  unmarried,  and  leaving  his 
mother  as  his  <mly  heir.  She  thereby  be- 
came invested  with  a  three-fimrths  Interest  in 
the  property.    On  May  14.  1891.  the  said 
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Martina,  desiring  to  convey  her  interest  In 
tbe  said  ran<±o  to  the  plaintiffs  and  defend- 
ants In  eqnal  shares,  directed  the  defradants 
to  have  a  deed  ot  gift  to  that  effect  prepared 
80  that  she  could  execute  the  same.  She 
was  unable  to  read  or  write,  except  that  she 
conld  write  her  name,  and  she  had  great  con- 
fidence in  the  honesty  and  fidelity  of  the  de- 
fendants. Intending  to  deceive  and  defraud 
the  plaintiffs  and  their  said  mother,  the  de- 
fendants bad  a  deed  prepared  purporting  to 
be  a  conveyance  by  her  to  the  said  defend- 
ants alone  of  her  said  Interest  in  the  said 
rancho  as  a  gift  from  her  to  them.  This 
they  induced  her  to  execute  by  representing 
to  her  that  it  purported  to  convey  the  said 
rancho  in  equal  shares  to  all  of  her  said  ex- 
pectant heirs,  Including  plaintiffs  and  de- 
fendants. By  this  means  they  caused  the 
deed  to  be  executed,  and  under  this  deed 
they  claim  to  hold  the  three-fourths  interest 
In  the  said  rancho.  This  deed  was  not  re- 
corded until  January  19.  1897.  On  April  13, 
1885,  said  Martina  executed  her  wtll«  and  on 
September  2,  1889.  she  executed  a  codicil 
thereto.  In  December,  189G,  she  determined 
to  destroy  this  will  and  codlcU.  and,  with 
that  Intent,  she  sent  for  the  document  The 
defendant  Adolfo,  Intending  to  deceive  her. 
Interested  the  will  on  Its  way  to  her,  and 
represented  to  her  that  a  certain  other  docu- 
ment which  he  had  in  his  possession  was  tbe 
will  and  by  that  false  representation  caused 
her  to  destroy  the  other  document,  believing 
It  to  be  the  wil),  at  the  same  time  preserving 
the  will  In  his  own  possession,  and  thus  pre- 
venting Its  destruction.  This  was  done  with 
full  knowledge  of  the  codefendant  Juan. 
Martina,  the  widow,  died  on  AprU  16,  1898. 
Upon  the  petition  of  defendants,  the  said 
will  and  codicil  were  admitted  to  probate  by 
an  order  of  the  superiw  court  of  Ventura 
county,  and  on  April  22.  1890.  a  decree  of 
distribution  of  her  estate  was  made  by  the 
Bald  court  The  contents  of  this  will  are  no- 
where stated  in  the  complaint,  and  neither 
the  will  itself  nor  the  decree  were  introduc- 
ed in  evidence.  The  rancho  was  not  describ- 
ed in  the  decree  of  dlstributi(»i.  The  com- 
plaint and  the  evidence  are  alike  devoid  of 
express  statement  on  the  question  whether 
or  not  tbe  decree  contained  any  general 
terms  giving  to  the  defendants  the  estate 
of  the  widow  not  specifically  described.  Be- 
cause of  these  frauds,  the  plaintiffs  claim 
that  the  defendants  hold  as  trustees  for  the 
plalntlfRi  that  portion  of  the  land  which 
would  have  desc^ided  to  the  plaintiffs  If  the 
widow  Martina  had  died  Intestate  and  pos- 
sessed of  the  three-fourths  Interest  In  the 
said  raucha  The  deed  which  they  seek  to 
cancel  was  executed  on  September  16.  1898, 
by  the  plaintlCCs  claiming  as  heirs  of  Mar- 
tina B.  Oamarillo  and  her  deceased  husband 
Juan  Camarlllo,  and  by  Thomas  B.  Bishop. 
Charles  S.  Wheeler,  L.  M.  HoeSer,  William 
Rlx,  and  Ouy  C.  Earl,  as  grantees  from  the 
said  plaintiffs  ot  a  one-third  part  of  their  In- 


terest, and  qultdalms  an  Interest  of  the 
said  grantors  to  the  defendants  In  considera- 
tion of  the  sum  of  f2S,000,  which  was  there- 
in declared  to  be  In  full  settlement  and  sat- 
isfaction of  all  their  claims  and  Interests  In 
and  to  the  estates  of  Juan  Camarlllo.  Mar- 
tina H.  Oamarillo,  and  Jose  Camarlllo,  de- 
ceased. There  were  other  auctions  made 
for  the  purpose  of  showing  tlie  Ignorance 
of  the  plaintiffs  of  the  frauds  committed, 
and  that  they  did  not  discover  the  same 
until  shortly  before  the  b^cinnlng  of  this  ac- 
tion. The  answers  put  In  issue  all  tbe  al- 
legations of  the  complaint  relating  to  the 
alleged  frauds  and  the  ignorance  and  dis- 
covery thereof  by  tlie  plaintiffs.  Each  de> 
fendant  answered  separately. 

There  are  several  suflScIent  grounds  opoa 
which  the  ruling  granting  the  nonsuit  may 
be  sup[)orted.  Tbe  defendants  each  s^a- 
rately  moved  for  a  nonsuit,  and,  although 
th^  both  assign  the  same  grotrnds,  the  mo- 
tions were  separate  and  independent  So 
far  88  the  rancho  is  concerned,  and  it  is  by 
far  the  most  valuable  part  of  the  property 
Involved.  It  is  Immaterial  whether  or  not 
there  was  any  fraud  in  preserving  and  pro- 
bating the  will  which  was  Intended  to  be  de- 
stroyed, provided  the  deed  executed  In  1891 
was  not  shown  to  he  invalid.  With  respect 
to  Adolfo,  there  was  no  evidence  of  any  sub- 
stantial cliaracter  tending  to  show  that  there 
was  any  deception  or  fraud  In  connection 
with  the  execution  of  tliat  deed.  The  only 
evidence  on  the  subject  consisted  of  the  tes- 
timony of  certain  witnesses  to  the  effect  that 
on  March  28,  1906,  the  defendant  Jnan  E. 
Camarlllo  mnfessed  or  declared  to  the  plain- 
tiff Mrs.  Mahon^  that  in  Decemb^,  1896, 
his  mother  Martina  had  sent  a  letter  to 
Adolfo,  asking  him  to  bring  her  the  said 
will,  stating  that  she  wanted  to  destroy  it, 
so  that  all  her  scms  and  daughters,  in  case 
of  her  death,  would  share  equally  in  her 
estate,  as  expressed  in  her  deed,  and  that 
thereupon  Adolfo  i>erpetrated  upon  her  the 
deception  allseed  in  the  complaint  by  sut>sti- 
tutlng  another  document  for  the  will  and 
causing  her  to  burn  such  other  documoit, 
BUi^)OSlng  It  to  be  the  will;  that  at  that 
time.  In  1905,  Juan  gave  the  letter  to  Mrs. 
Mahoney,  and  also  stated  to  her  that  when 
the  deed  to  Adolfo  and  himself  was  made^ 
In  1891,  one  de  la  Ouerra  was  called  to  in- 
terpret tbe  deed  to  hlB  mother,  and  that  he 
translated  it  wrong,  representing  that  it 
purported  to  convey  the  land  to  all  her  sons 
and  daughters  alike,  Instead  of  to  her  sons 
only,  as  the  fact  was.  The  theory  of  the 
plaintiffs  Is  that  this  confession  or  declara- 
tion of  the  codefendant  Juan  is  evidence 
against  Adolfo,  as  a  detOaratlon  of  a  co-con- 
splrator  relating  to  the  conspiracy.  Code 
Civ.  Froc.  i  1870,  8ut>d.  6.  Many  authorities 
are  cited  by  the  respective  counsel  in  r^rd 
to  the  role  concerning  the  admissibility  and 
effect  of  such  declarations.  There  is  no  seri- 
ous disagreement  on  the  subject.  The  rule 
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Is  that  such  declarations  of  one  conspirator, 
made  while  the  conspiracy  Is  pending  and 
during  the  progress  of  the  plan  adopted  for 
Its  acc<»nplishment,  are  admissible  against 
both.  But,  if  made  after  the  act  designed  is 
folly  accomplished,  and  after  the  object  of 
the  conspiracy  has  been  either  attained  or 
finally  defeated,  the  declaration  will  be  ad- 
missible only  against  the  person  who  made 
it  People  T.  Aleck,  61  Gal.  139;  People  v. 
Moore,  45  Cal.  20.  Nor  are  sncb  declara- 
tions admissible  against  a  co-canq)irator  to 
prove  the  formation  of  the  conspiracy.  Sec- 
tion 1870,  supra;  People  v.  Irwin,  77  Cal. 
602,  20  Pac.  S6.  The  plalntlfTs  contend  that 
In  the  present  case,  at  the  time  this  declara- 
tion was  made  by  Jaan  EL  CamarlUo  In 
March,  1906,  the  object  and  purpose  of  the 
consplracT  had  not  been  accomplished,  and 
bence  that  the  declaration  was  evidence 
against  Adolfo.  Their  theory  is  that  the 
purpose  of  the  conspiracy  was  to  obtain  the 
interest  of  their  mother  in  the  property  and 
to  keep  possession  thereof  as  long  as  they 
lived,  and  tliat  at  any  time  during  the  life 
of  the  two  conspirators,  while  they  remained 
in  possession  and  ownership  of  the  property, 
the  declaration  of  either  as  to  the  oon^lracy 
wonld  be  admissible  against  the  other.  In 
onr  opinion  this  theory  Is  absolutely  unten- 
able. The  object  of  the  conspiracy,  if  tliere 
was  any,  was  to  obtain  from  the  mother  her 
Interest  In  the  rancho.  That  object  was 
tally  accomplished  when  they  secured  the 
execution  of  a  deed  from  her  to  them  con- 
veying to  tbem  her  interest  The  deed,  being 
executed,  immediately  vested  In  them  what- 
ever Interest  the  mother  had.  Nothing  fur- 
ther  remained  to  be  done  in  furtherance  of 
the  conspiracy,  or  to  effect  the  object  for 
which  It  was  formed.  The  fact  that  they 
thereafter  remained  tenants  in  common  of 
the  land  thus  obtained  does  not  operate  as  a 
continuance  of  the  scheme,  nor  make  decla- 
rations of  one  of  the  tenants  In  common, 
made  years  after  the  execution  of  the  deed, 
with  respect  to  Its  execution,  admissible  as 
to  the  other.  The  other  parcel  of  real  estate 
described  In  the  deed  of  September  16,  1898, 
here  sought  to  be  canceled,  was  a  house  and 
lot  in  the  town  of  San  Buena  Ventura,  which 
Is  described  In  the  deed  by  metes  and  bounds 
and  also  as  "the  home  place  of  said  Martina 
H.  de  Camarillo."  There  Is  no  direct  allega- 
tion that  this  parcel  ever  belonged  to  Mrs. 
CamarlUo,  or  ttiat  the  plaintiffs  ever  had 
any  legal  or  equitable  estate  or  interest  In 
it  It  Is  alleged  in  that  behalf  that  the  su- 
perior court  on  April  22,  1899,  made  Its  de- 
cree of  distribution  of  the  estate  of  Martina 
H.  Camarillo,  deceased,  whereby  there  was 
distributed  to  the  defendant  Jnan  EL  Camar- 
illo the  said  house  and  lot  above  mentioned. 
This  Implies  that  Martina  H.  Camarillo  died 
seised  of  this  parcel,  so  that  platntlffs  wonld 
have  inherited  Interests  In  It  as  her  heirs  if 
she  bad  died  intestate.  Tbls  fact  was  prac- 
tically conceded  throaghoat  the  trlaL  It  the 


will  Is  valid  and  binding,  the  decree  of  dis- 
tribution would  vest  that  parcel  in  the  de- 
fendant Juan,  and  not  in  Adolfo.  Conse- 
quently, in  that  ev^t,  there  could  be  no  re- 
covery against  Adolfo  on  accoont  of  this 
tract  of  land. 

The  plaintiffs  apparently  seek  to  avert  any 
such  consequence  arising  from  this  decree  of 
distribution  by  the  all^tlon  that  the  court 
making  the  decree,  the  superior  court  of 
Ventura  county,  had  no  Jurisdiction  of  the 
estato  of  Mrs.  Camarillo,  or  of  the  proceed- 
ing for  the  probate  of  the  will  and  for  the 
administration  and  distribution  of  the  es- 
tate. But  It  appears  from  the  complaint 
that  she  was  a  resident  of  Ventura  county 
at  the  time  of  her  death;  that  the  said  will 
and  codicil  thereto  and  the  petition  for  the 
probate  thereof  were  filed  In  and  presented 
to  said  court;  and  that  a  decree  of  distribu- 
tion of  her  said  estate  was  made  as  afore- 
said. When  the  superior  court  makes  a  de- 
cree distributing  an  estate,  if  the  fact  of 
the  making  of  the  decree  is  properly  made  to 
api>ear.  It  will  be  presumed  that  the  court 
had  JurisdlcUfHi  to  make  It  The  presump- 
tion In  this  req>ect  la  the  same  as  in  the 
case  of  any  other  Judgment  ot  a  court  of 
general  JnrisdlctlUL  In  re  Griffith.  84  Gal. 
109,  28  Pac.  S3&,  24  Pac.  881;  Burrts  v.  Ken- 
nedy, 106  GaL  SSa  41  Pac.  458;  Loco  t. 
Bank.  70  Cal.  842,  il  Pac.  650.  In  an  action 
In  equity  to  impeach  a  Jud^ent  of  a  court 
of  general  Jurisdiction  on  this  ground,  where 
the  ccHuplalnt  alleges  the  living  of  such 
Judgment  by  the  court,  It  is  necessary  tor 
the  plaintiff  to  set  forth  In  his  complaint  the 
particular  defects  in  the  record  which  show 
a  want  of  Jurisdiction.  The  bare' allegation 
that  the  court  did  not  have  Jurisdiction  of 
the  proceeding  Is  an  averment  of  a  conclu- 
sion of  law  contrary  to  the  presumption  of 
Jurisdiction  wfalidi  exists  from  the  fact  ot 
the  rendition  of  the  Jndgment  In  re  Griffith, 
supra;  23  Cyc.  1040;  il  Ency.  Plead,  tc  Prac. 
1187;  Herbert  v.  Herbert,  47  N.  J.  Eq.  14, 
20  Atl.  290;  Masterson  r.  Ashcom,  54  Tex. 
324.  If  the  decree  was  void  because  of  a 
want  of  Jurisdiction  appearing  on  the  face  of 
the  record,  the  question  of  its  validity  would 
be  a  pure  question  of  law  to  be  determined 
from  the  record  Itself  (People  v.  Davis,  143 
Cal.  673.  77  Pac.  661),  and,  in  order  to  show 
Its  Invalidity,  It  would  be  necessary  for  the 
pleader  either  to  exhibit  the  record  itself, 
or  to  state  the  particular  facts  and  defects 
in  the  record  which  In  law  would  make  It 
void.  If  the  lack  of  Jurisdiction  was  be- 
cause of  facts  outside  the  record,  then  those 
facts  should  have  been  averred.  The  com- 
plaint In  this  case  does  not  aver  any  facts 
of  either  character,  and  consequently  the  or- 
detc  admitting  the  will  to  probate  and  the 
decree  of  distribution  must  be  assumed  to 
have  been  made  after  the  court  had  acquired 
Jurisdiction  by  the  necessary  notice  in  tliat 
behalf. 
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Farthwmora,  even  If  tt  were  conceded  tbat 
a  cumal  aTcrment  ot  lack  of  Jurisdiction 
would  be  Boffident  In  a  ideadinff  of  this 
cbaracter,  0ie  answem  denied  the  allegation, 
put  the  tact  bi  lun^  and  placed  npon  the 
plalntUDi  the  burden  of  proving  Ibe  absence 
of  Jurisdiction.  This  they  utterly  failed  to 
do.  No  evldaiee  was  Introduced  tmdlng  to 
piore  the  all^tlon.  They  oOereA  an  affi- 
davit of  the  county  deik  showing  the  mall* 
Ing  of  notice  of  the  time  appointed  for  prov- 
ing the  wlU  to  all  the  hdrs  of  Mrs.  0am- 
btUIo,  excq^  the  plaintiff  William  Wolfsobn 
and  the  two  defendants,  neither  of  whom 
woe  mentioned  therein;  the  defendants  be- 
Ing  the  petitioners  for  Its  probate.  At  that 
time  the  plalntlfh'  counsel  had  befon  them 
all  the  papers  In  the  estate,  and  stated  that 
they  did  not  propose  to  Introduce  the  othw 
parts  of  the  rocord  relating  to  Jurisdiction. 
This  affidavit  was  properly  excluded  by  the 
court  on  the  objection  of  ttie  defendants  that, 
for  the  purpose  of  shovring  lack  of  Jurisdic- 
tion, the  entire  record  on  the  subject  should 
be  exhibited,  and  that  an  otTer  of  only  a 
part  of  it  for  that  purpose  was  Improper. 
No  oGter  evidence  on  the  subject  was  offered, 
and  this  affidavit  cannot  be  considered  even 
If  It  could  be  supposed  to  furnish  evidence 
tending  to  prove  a  fallnro  to  obtain  Jurisdic- 
tion. The  decree  of  distribution  is  therefore 
to  be  deemed  valid,  so  far  as  this  point  Is 
concerned.  It  shows  that  Adolfo  has  no  in- 
terest in  the  home  place  distributed  to  Juan. 
It  follows  that  no  case  was  made  against 
Adolfo  with  regard  to  either  tract  of  land  In 
controversy  and  as  to  him  the  nonsuit  was 
properly  granted.  With  respect  to  the  plain- 
tiff Mrs.  Mahoney,  the  evidence  shows  a 
complete  estoppel,  at  least  so  far  as  the  de- 
ffflidant  Juan  Is  concerned.  The  alleged  con- 
fession of  the  defendant  Juan  was  made  to 
her.  During  tbat  Interview  Juan  gave  her 
$6,000  In  money  and  property  amounting  In 
value  to  |8,500,  In  consideration  whereof 
she  executed  to  him  the  following  contract: 
"For  and  In  consideration  of  the  sum  of 
eighty-flve  hundred  dollars  to  me  in  hand 
paid  by  Juan  B.  Gamarillo,  I  hereby  ac- 
knowledge satisfaction  of  all  dalms  of  every 
kind  and  character,  I  may  have  against  htm 
or  bis  Interests  In  the  estates  of  my  deceased 
father  Juan  Camartllo  and  my  deceased 
mother  Martina  H.  Camarillo,  and  my  broth- 
er Jose  Camarillo.  Dated  this  28th  day  of 
Uaroh,  1005.  [Signed]  A.  O.  Mahoney."  Ac- 
cording to  her  present  contention,  Juan  at 
that  time  held  title  to  an  interest  In  the  prop- 
erty in  c<mtrover8y,  as  trustee  for  btt  as 
hdr  at  law  of  Mrs.  OBmarUl<^  and  the  right 
to  enforce  this  tmst  was  one  of  the  dalms 
fib»  1h»  held  against  him.  The  above  In- 
strument  acknowledges  the  ncelpt  from  him 
of  full  satisfaction  of  all  such  claims.  The 
confession  was  made  to  her  beforo  the  ctm- 
tract  was  fully  dosed,  and  before  she  had 
recdved  all  of  the  money  which  he  then 
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paid  to  her.  If  she  did  not  have  any  pre- 
vious knowledge  of  the  frauds  whldi  she 
now  asaots  as  the  basis  of  her  right  to 
aside  the  deed  and  the  will,  It  must  be  ad- 
mitted that  this  confessl(m  fully  informed 
her  tbwaofL  Yet  with  this  knowledge  ebe 
closed  the  transaction,  and  received  and  ac- 
cepted Ilia  mmifiy  and  prop^ty  given  to  her 
In  satisfaction  ot  the  dalms  sbe  now  aaaerta. 
Instead  of  then  and  there  offering  to  reednd 
th»  contract,  nstOTing  what  she  bad  xe> 
cdved  and  refusing  to  recdve  any  Autber 
payment,  she  kept  the^  said  property  and 
money,  and  immediately  thereafter  paid  one- 
half  of  the  mcHi^  to  an  attorney  as  a  re- 
tainer fi>r  tlM  prosecution  of  a  suit  to  en- 
force the  dalm  which  she  had  Just  rdln- 
qulshed.  8o  long  as  she  retains  the  pmpexij 
thus  received,  she  is  desrly  estopped  to 
prosecute  any  suit  to  oiforoe  tlie  claim  for 
which  that  property  was  recdved  in  satis- 
faction. 

TbB  i^lntitt  Wtdfsdm  Is  also  est^jiped  to 
assert  the  Invalidity  of  the  will.  It  appearv 
that  this  wlU  spedflcally  devised  to  him  a 
house  and  lot  known  as  the  "^Id  Oamarlilo 
Homestead.**  This  fact  wo  redtod  In  ttie 
deed  irhldi  Is  here  attadnd,  and  It  was 
thadn  expressly  excepted  from  Oie  opera- 
tion of  the  genmU  conveyance  of  all  his  in- 
terest in  the  estate  of  Mrs.  Camarillo.  He 
still  retains  that  part  of  her  estate^  and  has 
never  offered  to  reston  tt  to  the  defendanta 
or  to  rdlnquldi  It  for  the  bendlt  ot  the 
bdn.  He  cannot  be  allowed  thus  to  bold 
proper^  under  and  by  virtue  of  the  will  and 
at  the  same  time  deny  Ite  validity  and  se^ 
to  bave  It  declared  void. 

The  remaining  polnte  In  support  of  the 
nonsolt  apply  eiiually  in  favor  of  both  de- 
fendants. The  deed  of  plaintiffs  wfaldi  Is 
attacked  was  made  nearly  seven  years  be- 
fore this  action  was  begun.  The  alleged 
fraud  In  the  executitm  of  the  deed  fnHn  Mrs. 
Gamarillo  to  the  defoidanto  occurred,  if  at 
all,  in  1891,  mora  than  14  years  before  the 
beginning  of  the  action.  The  alleged  decep- 
tion In  r^rd  to  the  attempt  to  bnm  the 
will  was  In  December,  1896,  almost  nine 
years  prior  to  the  action.  In  seeking  relief 
against  the  effecto  of  frauds  occurring  so 
\oog  ago,  and  In  asking  a  court  to  cancel  the 
contract  and  deed,  which,  in  Itself,  implies 
a  settlement  of  the  wrongs  Inflicted  by  those 
frauds,  the  plalntifta  are  required  to  allege 
a  dear  case,  and  to  prove  it  1^  satiBfactory 
and  convlnchig  evidence.  They  must  deariy 
show  that  they  did  not  discover  tiw  existence 
or  commlaalon  of  the  alleged  frauds  untO 
within  a  reasmable  time  before  tiie  action 
was  begun,  that  they  proceeded  promptly  up- 
on such  discovery,  and  that  their  fallnm  to 
make  tin  discovery  sooner  was  not  due  to 
thdr  own  ladb  of  dlllg»c&  All  this  must  bo 
diown,  not  merely  by  a  bare  statement  ot  tlw 
conclusions  as  we  have  stated  them,  but  by 
a  detailed  statonait  of  tiio  facto  and  dr- 
cumstances  wfaldi  caused  the  Ignorance. 
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wlilcb  pivrented  «ii  earlier  discovery,  and 
whldi  conatltnteB  the  diligence  In  weUng  a 
dlscorery,  indndlng  also  a  Btatooent  of  all 
facte  prerionely  known  to  them  tending  to 
indicate  the  existence  of  the  frauda.  Truett 
T.  Onderdonk,  120  CaL  688.  S3  Pac.  26; 
Lady  Washington  Consol.  Co.  t.  Wood,  113 
Cal.  486,  46  Pac.  809;  Pec^le  t.  San  Joaqnln, 
etc.,  ABg'n,  161  CSal.  807,  91  Pac.  74a 

The  evidence  shows  that,  shortly  before 
the  mother's  death,  she  told  several  of  the 
plaintiffs  that  her  property  wonld  go  to  all 
her  children  In  equal  shares,  and  that  all  the 
plaintiffs  were  soon  afterwards  Informed  of 
this  statement  The  deed  of  1891,  from  her 
to  the  defendants,  was  duly  recorded  on 
January  19,  1897.  A  lease  from  the  defend- 
ants to  the  Union  Oil  Company,  purporting 
to  cover  the  entire  Interest  In  the  oil  nnder- 
lytng  8,707  acres  of  the  ranch,  was  recorded 
in  June,  1896.  Maria  Tico,  whose  testljpony 
was  the  only  evidence  of  the  episode  of  De- 
cember, 1896,  the  attempt  to  bom  the  will, 
and  the  prevention  thereof  by  Adolfo,  also 
testified  that  within  three  weeks  after  the 
mother's  death  she  related  the  occurrence  to 
the  plaintiff  Mrs.  Del  Campo.  The  mother 
bad  for  many  years  a  small  tin  box  in  which 
she  was  known  to  keep  her  valnable  papers. 
This  box  was  at  her  bedside  at  the  time  she 
died,  and  the  defendants  and  several  of  the 
plaintiffs  were  tiira  present  The  plaintiff 
William  Wolftohn  testified  that  within  five 
minutes  after  her  death  he  saw  Adolfo  with 
this  box  in  another  room  upstairs,  and  saw 
bim  take  a  paper  from  his  pocket  place  it 
in  the  box,  and  then  shut  the  box,  and  that 
he  then  knew  It  was  lils  grandmother's  pri- 
vate box.  The  plaintiffs  Mrs.  Amai  and 
Mra  Del  Campo  each  testified  to  the  fact  of 
sedng  Adolfo  take  the  box  from  his  mother's 
room  a  few  minutes  after  her  death.  This 
occurred  on  April  15, 189a  On  June  6, 1898, 
the  plaintiffs  »ecuted  to  the  law  firm  of 
Bishop  ft  Wheeler  in  San  Francisco  a  deed 
and  agreement  whereby  they  conveyed  and 
transferred  to  said  firm  the  undivided  one- 
third  of  all  their  rights,  interests,  and  es- 
tates In  and  to  the  said  ranch,  and  in  and  to 
the  estates  of  Martina  H.  Camarillo  and 
Jose  Camarillo,  In  consideration  whereof 
said  firm  agreed  to  Instltnte,  maintain,  and 
prosecute  all  such  suits  and  actions  as  should 
be  necessary  to  establish  the  invalidity  of 
■aid  will  and  codicil  of  Mrs.  Camarillo  and 
of  her  deed  of  gift  to  the  defendants  con- 
vene to  them  her  Interest  in  said  rancho, 
and  said  firm  were  thereby  empowered,  with 
the  consent  of  plaintiffs,  to  compromise  and 
settle  such  suits  and  receive  for  their  com- 
pensation one-third  of  the  proceeds;  the 
plaintiffs  agreeing  not  to  settle  or  compro- 
mise without  the  consent  of  said  firm.  Both 
the  complaint  and  the  evidence  are  silent  as 
to  grounds  upon  wbidi  it  was  then  proposed 
to  Invalidate  the  said  will  and  deed  and  also 
as  to  the  proceedings  and  inquiries  made  by 
the  plalntUfii  and  ttie  said  firm  with  respect 


thereta  A  compromise  was  effected,  how- 
ever, and  in  pmsnance  thereof  the  defmd- 
ants  paid  to  the  plaintlffii  and  to  said  firm 
the  sum  of  $26,000,  and  the  plaintiffs  and 
said  firm  conv^ed  to  the  defendants  by  quit* 
dalm  all  their  rights,  titles,  and  interests  in 
and  to  the  property  here  In  controversy.  It 
is  this  deed,  made  on  September  16,  1898, 
which  the  plaintiffs  now  seek  to  have  can- 
celed. This  contract  vrlth  Bl^op  ft  Wheeler 
expressly  recites  that  said  gift  deed  had  been 
executed,  and  that  the  petition  for  the  pro- 
bate of  said  will  had  been  filed,  that  the 
plaintiffs  challenged  the  validity  of  said  deed 
and  of  said  will,  and  that  the  defendants  as- 
serted the  validity  thereof  and  dalmed  the 
said  ranch  and  other  property  of  the  mother 
under  the  said  deed  and  wIlL  After  Bishop 
&  Wheeler  obtained  the  conveyance  from  the 
plaintiffs  of  one-third  of  the  plaintiffs*  In- 
terests on  June  6,  1898,  and  until  the  exe- 
cution of  the  compromise  deed  of  September 
16,  1898,  the  said  firm  was  interested  as  part 
owners,  in  common  with  the  plaintiffs,  In 
making  inquiries  for  eridence  to  avoid  the 
deed  and  will.  Not  only  so,  but  ^e  said  firm 
was  by  said  agreement  specially  employed 
to  make  such  Inquiries,  and  it  was  the  duQ' 
of  its  members  to  exercise  dilfgmce  In  the 
search.  It  is  evident  that  a  contest  of  the 
will  and  a  suit  to  avoid  the  deed  were  then 
contemplated,  if  not  actually  instituted,  and 
that  the  deed  of  1898  was  made  in  settlement 
of  those  clahns  and  to  avoid  the  expected 
litigation.  The  c<»nplalnt  herein  does  not 
explain  the  reason  of  this  compnmilse  nor 
aver  that  said  firm  of  attorneys,  who  were 
then  interested  parties,  were  Ignorant  of  the 
frauds  now  alleged,  and  of  the  evidence  now 
produced  or  other  evidence  sufficient  to  prove 
them,  nor  does  it  show  that  said  attorneys 
used  diligence  In  prosecuting  Inquiries  and 
searching  for  evidence,  nor  that  they  were 
not  n^llgent  In  that  re^q)ect  And  there  is 
no  evidence  on  these  points.  Both  before 
and  since  the  mother's  death  the  plaintiffs 
and  defendants  have  frequently  met  In 
friendly  relations.  It  does  not  appear  that 
either  of  the  plaintiffs,  or  any  one  of  said 
firm  of  attorneys,  has  ever  asked  the  defend- 
anto  to  explain  the  alleged  stetementa  of 
the  mother  to  plaintiff  that  ell  her  prop- 
erty was  to  go  equally  to  all  the  heirs.  Due 
diligence  required  that  such  Inquiry  should 
have  been  made,  and  also  that  they  should 
inquire  of  each  other.  Notwithstanding  any- 
thing in  the  complaint  and  iwoof,  Bishop  ft 
Wheeler,  during  their  employment  may  hare 
bad  knowledge  of  the  frauds  now  alleged  and 
of  evidence  in  support  thereof.  The  com- 
promise then  made,  with  at  least  some 
knowledge  of  the  frauds  now  alleged,  the 
delay  of  seven  years  in  suing  to  avoid  It 
the  lapse  of  time  after  the  execution  of  the 
deed  of  gift  and  twfore  the  donor's  death, 
and  all  the  other  circumstances  above  de- 
tailed, with  no  better  or  more  complete  ex- 
cuse than  is  hers  given,  ue  mfflcient  to  Jus- 
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tlf;  a  court  of  equity  In  dlsmlssiiig  the  ac- 
tion on  the  gnmnd  of  laches. 

It  Is  rather  remarkable  thai;  while  the 
plalntUte  apparently  object  to  the  proviBlous 
of  tbla  will,  manifestly  considering  It  Injorl- 
OU8  to  tbem  and  aaTantageooB  to  defendants, 
and  aU^  Its  fraudulent  preaerration  as  one 
of  the  wrongs  upon  which  their  presmt  ae* 
tlon  Is  based,  they  do  not  set  out  its  ctmtentB 
In  the  c(»nplalnt  and  did  not  introduce 
It  in  evidence,  althou^  it  was  before  them 
at  the  time  of  the  trial.  While  there  Is  thus 
an  absence  of  direct  allegation  and  evidence 
on  the  subject,  the  whole  case,  as  exhibited 
In  the  complaint  and  as  shown  the  evi- 
dence necessarily  implies  that  this  wHl  pnr^ 
ported  to  devise  the  rau<^  to  the  dtfoidants. 
It  It  did  not  do  so,  the  whole  charge  <tf  fraud 
In  its  preservation  would  be  immaterial  In  m 
far  as  Adolfo  was  concerned.  The  tact  that 
Its  contents  were  not  shown  raises  an  Infer- 
ence that  It  did  devise  the  ranch  to  the  de- 
fendants. Evidence  withheld  is  presumed  to 
be  adverse.  Bagl^  t.  McMI<A[le  9  GaL  440. 
The  aliegatlwis  Imply  this  fact  alsow  It  Is 
alleged  that  by  virtue  of  the  will  Adolfo  pro- 
cured a  dlBtrlbuti(ni  of  **the  greater  part"  of 
bis  mother's  estate  to  himself  and  Juan.  No 
other  property  could  answer  this  description. 
The  inventory,  whidi  was  Introduced  In  evi- 
dence, shows  that  her  entire  estate  was  of 
the  value  of  96,760,  of  which  f760  was  jwr- 
sonal  property.  95,000  was  the  home  place, 
devised  by  the  will  to  Juan  and  distributed 
to  him  by  the  decree,  and  $1,000  was  "the 
Old  Camarlllo  Homestead,"  devised  and  dis- 
tributed to  William  Wolfsohn.  If  she  then 
also  owned  the  ranch,  as  the  plaintiffs  con- 
tend, it  comtltnted  the  greater  part  of  her 
estate,  and  it  would  be  this  ranch  which 
Adolfo  by  procuring  the  probate  of  the  will 

•contrived  to  have  distributed  to  himself  and 
Juan.  It  does  not  appear  that  Adolfo  got 
any  part  of  the  property  described  in  tbe  In- 
ventory except  one-half  of  the  personal  prop- 
erty if  any  remained  after  paying  debts  and 
expenses,  and  yet,  according  to  the  complaint, 
he  and  Juan  obtained  by  the  decree  of  dis- 
tribution "substantially  all  of  her  estate." 
The  decree  does  not  expressly  mention  the 
ranch.  The  only  rational  explanation  from 
the  standpoint  which  plaintiffs  have  chosen 

'to  occupy  Is  that  the  will,  after  some  specific 
provisions  In  favor  of  Juan  and  William 
Wolfsohn,  gave  tbe  residue  of  the  estate  to 
Juan  and  Adolfo,  and  that  the  decree  of  dis- 
tribution, by  a  general  clause,  gave  them  all 
of  her  estate  not  therein  specifically  men- 
tioned. This  latter  clause  would  include  the 
ranch,  If  the  deed  of  gift  to  the  defendant 
were  void,  as  the  plaintiffs  claim.  In  addi- 
tion to  all  these  clrcum8tance^  there  Is  tbe 
direct  testimony  of  Adolfo,  while  a  witness 
for  the  plaintiff,  that  his  mother  told  him 
that  the  will  gave  the  ranch  to  him  and 
Juan,  and  that  afterwards  he  saw  the  will 
and  was  present  at  the  execution  of  the  codi- 
cil substituting  him  and  Juan  as  executors 
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thereof.  From  an  these  drcmnstances  tbe 
trial  court  may  rightfully  have  concduded 
that  the  will  devised  the  randi  to  the  de- 
fendants. There  la  no  evidence  to  the  con- 
trary. 

The  tact  that  the  will  purports  to  give  the 
ranch  to  the  defendants  has  an  important 
bearing  tm  the  motion  tm  a  nonsnit  The 
win  was  duly  inobatad.  If  this  probate  wn^ 
valid  and  effectual,  it  operated  to  establish 
the  will  accnding  to  its  ten<»r.  and  tbns  It 
gave  the  ranch  to  the  two  defendants,  regard- 
less of  the  validity  of  the  deed  from  tbelr 
mother.  If  this  were  the  case,  the  mere  fact, 
if  it  be  a  tact,  lliat  the  decree  ot  dlstrlbntion 
did  not  carry  out  this  dliqra^tlon  of  the  wilt 
would  be  of  no  benefit  to  plalntUEs.  If  they 
cannot  be  allowed  to  set  aside  the  probate 
of  the  will,  nor  change  Its  efltec^  It  would 
avail  them  nothing  to  have  the  dlstrlbutioa 
vacated.  In  tliat  event  the  only  thing  that 
COU&  be  done  would  be  to  have  a  new  decree 
ot  dlstrlbati(m  made  expressly  distributing 
the  ranch  to  the  defendants  in  accordance 
with  the  prorlsions  of  the  will.  It  Is  the 
established  law  of  this  state,  as  well  as  of 
mai^  Other  jurisdictions,  that  an  order  ad- 
mitting a  will  to  probate  duly  made  by  the 
court  Of  probate  Jurisdiction  In  a  proceeding 
for  that  purpose  cannot  be  vacated  by  a 
court  of  equity  for  direct  fraud  In  establish- 
ing it,  ccmslsting  either  of  perjured  testi- 
mony or  a  false  will,  produced  before  the 
court  at  the  time  of  the  bearing,  and.  for^ 
ther,  that  the  devisee  therein  cannot  be  de- 
clared a  trustee  In  favor  of  the  heir  in  a 
suit  In  equity  by  the  heir  based  on  socb 
fraud.  The  fraud  here  complained  of  con.- 
slsted  of  producing  this  will  to  the  court, 
IntrodncInK  evidence  establishing  ite  doe  exe- 
cution and  In  avoiding  a  disclosure  of  the 
alleged  attempted  revocation  and  fraudulent 
preservation  thereof.  All  these  were  facts 
relating  to  the  validity  of  the  will,  which 
was  the  very  fact  to  be  then  determined  by 
the  court  This  character  of  fraud  comes 
within  the  same  class  as  perjured  testimony 
or  the  fraudulent  production  and  proof  of  a 
false  will  previously  forged.  The  only  rem- 
edy for  a  fraud  so  committed  is  the  remedy 
afforded  by  the  probate  statute;  that  Is  to 
say,  a  proceeding  to  contest  tbe  will  and  to 
revoke  tbe  probate  thereof,  which  under  sec- 
tion 1327  of  the  Code  of  Civil  Procedure 
may  be  begun  within  a  year  after  such  pro- 
bate. This  short  limitation  Is  made  In  or- 
der to  prev^t  the  unsettling  of  titles  and  the 
reopening  of  conteste  over  estates  of  deceased 
persons.  These  propositions  are  firmly  ee- 
tebll^ed  by  the  following  decisions :  State  v. 
McGIynn,  20  Cal.  234,  271,  81  Am.  Dec.  118: 
Kieley  v.  McGlynn,  88  U.  S.  603,  22  L.  Kd. 
609;  Umgdon  v.  Blackburn.  100  Cal.  19.  41 
Pac.  814;  Bacon  v.  Bacon,  160  GaL  483,  89 
Pac.  317;  Tracy  v.  Mulr,  161  Cal.  363.  M 
Pac.  832.  121  Am.  St  Rep.  117;  Estate  of 
Davis,  161  Cal.  827,  86  Pac.  183,  00  Pac  711. 
m  Am.  St  Rep.  lOB.  It  foUow%  theretorib 
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that  the  proTldons  of  tbe  wllli  as  establlBbed 
by  tbe  probate  thereof,  would,  In  aixy  eveat, 
operate  to  vest  tbe  ranch  in  tbe  defendants. 
If  tike  decree  of  dlatrlbntlon  failed  to  dlqKwe 
of  It  at  the  defendants  conid  have  tbe 
decree  amended  In  that  respect  And,  as  tbe 
probated  will  woald  be  conclusive  as  to  tbe 
disposition  of  the  ranch  made  by  the  testa- 
tor, the  plalntltrs  would  have  no  Interest 
therein  which  would  entitle  them  to  maintain 
any  action  or  proceeding  In  relation  to  It 
This  Is  also  true  of  the  home  place  devised 
to  Juan  OamarUlo  by  ttte  will  and  distributed 
to  him  by  tbe  decree. 

For  all  of  these  reasons,  we  think  the  non- 
suit was  properly  granted. 

The  judgment  and  order  are  affirmed. 

We  eoncnr:  ANOBLLOTTI,  J. ;  8L08S.  J. 


In  re  OBUENDIKE'S  ESTATE, 
(li.  A.  2^.) 
<8iipraiie  Oourt  d  Oallfomla.  Dee.  1B»  1908.) 
Wixxa  <i  496*)— CoHKHiTrcnow— Dbsigkatiow 

OF  BBMBElCIAniES— "To  HiS  WiFE." 

Testator  provided  that  tbe  part  going  to  a 
n^hew  shoold  be  divided  Into  three  parts,  **otie- 
thlrd  to  be  paid  to  him,  one-third  to  his  wife, 
and  one-third  to  his  child."  At  the  time  of  tbe 
execution  of  tbe  will,  the  nephew  bad  been  mar- 
ried and  his  wife  had  procured  a  dirorce  and 
had  remarried.  Testator  knew  the  tacts.  There 
was  evidence  that  testator  had  been  ln(6rmed 
that  the  nephew  intended  to  contract  another 
marriage,  bat  such  marriage  bad  not  taken 
place.  HeJd,  that  under  Civ.  Code.  K  1326, 
1340.  providing  that  where.  In  applying  a  will. 
It  is  found  that  no  person  exactly  answers  the 
deecription  of  the  beneficiary,  any  omiaaion 
therein  must  be  corrected,  etc.,  the  words,  "to 
his  wife."  in  the  quoted  clause,  referred  to  the 
nephew's  divorced  wife. 

[Eld.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  I  1006 ;  Dec.  Dig.  1  496.*] 

Department  1.  Ai^al  from  Sui>erIor  Coort, 
San  Diego  County ;  N.  H.  Conklin,  Judge. 

In  the  matter  of  the  estate  of  Jacob  Gru- 
endlke,  deceased.  From  a  part  of  the  decree 
of  final  distribution  of  tbe  estate  of  the  de- 
ceased, Charles  D.  BIfera  and  another  ap- 
l>eai.  Afl3rmed. 

L.  L.  Boone,  for  appellants.  Chas.  C. 
Boynton  and  H.  B.  DooUttle,  for  respondent 

SHAW,  J.  TUa  Is  an  appeal  teonx  a  jiart 
of  the  decree  of  final  distribution  of  the  es- 
tate of  Jacob  Omendlk^  deceased. 

Tbe  appeal  coDcems  the  Interpretation  of 
the  aird  clause  ot  his  wUl.  The  testator 
was  a  bachelor.  He  was  over  80  years  of  age 
at  the  time  of  his  death*  and  left  snrrirlng 
a  brotlier  and'ttiree  sisters  and  a  large  num- 
ber of  nepbewB  and  nieces;  tbe  appellant  Ab- 
bott being  one  of  the  n^Oiews.  He  left  an 
-estete  of  the  valne  of  something  near  I300,- 
•000.  After  provUtlng  for  the  burial  of  bis 
body  and  giving  a  l^cy  of  $1,000  to  bis 


nephew  Edwin*  PbUUps.  he  devised  ttie  res* 
Idue  of  his  estate  by  the  third  clause  of  tbe 
will.  This  clause  provides  that  tbe  residue 
shall  be  equally  divided  between  his  brothers 
and  sisters  and  all  of  his  nephews  and  njeces 
living  at  tbe  time  of  his  death,  each  to  take 
per  capita  and  as  a  class ;  tbat  Is  to  say,  a 
nephew  or  niece  was  to  take  tbe  same  share 
as  a  sister  or  brother.  Tbe  appellant  Abbott 
being  one  of  the  nephews,  the  effect  of  this 
clause.  If  It  had  not  been  quallfled,  would 
be  to  vest  In  him  an  egual  share  In  the  resi- 
due with  tbe  other  nephews  and  nieces, 
brothers  and  sisters.  Tbe  will,  however,  In 
the  last  sentence  of  the  third  clause  provides 
with  respect  to  Frank  W.  Abbott  as  follows : 
"Tbe  proportion  going  under  this  paragraph 
to  my  nephew,  Frank  Abbott,  Is  to  be  divided 
Into  parts,  one-third  (1-8)  to  be  paid  to  him, 
one-third  (1-3)  to  bis  wife,  and  one-third 
(IS)  to  his  child."  The  appellant  Elfers  Is 
the  assignee  from  Frank  Abbott  of  all  of  the 
estate  and  property  covered  by  the  phrase 
"one-third  to  bis  wife"  In  llie  above-quoted 
provision  of  the  will. 

Upon  the  face  of  tbe  will  this  provision  Is 
entirely  clear.  It  divides  the  portion  going 
to  Frank  Abbott,  Into  three  parts,  giving  one 
part  to  him,  another  to  bis  wife,  and  anotb- 
«r  to  his  child.  It  appeared,  however,  upon 
the  hearing  that  at  the  time  tbe  will  was 
made,  and  at  the  time  of  the  death  of  the  de> 
ceased,  Abbott  had  no  wife.  Tbe  fact  was 
that  he  tkad  been  married  In  the  year  1883 
to  the,  respondent  Bffle  A.  Smith,  and  that  in 
the  year  180S  she  obtained  a  divorce  from 
him  and  afterwards  married  one  Smith. 
Frank  W.  Abbott  had  never  been  married  to 
.  any  other  person  at  ttxe  time  of  the  death 
of  the  testator.  TbB  court  decided'  that  tbe 
person  Intended  In  the  provision  of  the  will 
above  onoted  bj  the  term  "his  wife."  was 
the  respondent  Effle  A.  Smith,  and  distribut- 
ed to  her  tme-thlrd  of  tbe  proportUm  other- 
wise going  to  Frank  W.  Abbott  as  a  nei^ew. 
The  anneal  is  from  this  portion  of  tbe  de- 
cree. To  explain  the  meaning  of  this  phrase 
in  flie  will  and  clear  np  the  latent  amb^lt7> 
It  was  shown  extrinsic  evidence  that  the 
deceased  lived  In  the  ooonty  of  San  Diego; 
that  he  knew  of  tbe  marriage  of  Abbott  and 
the  reqwndoit  Effle  A.  Smith;  Omt  be  had 
visited  with  them  In  Uerced  county  some 
years  prior  to  the  divorce ;  that  shortly  aft- 
er the  divorce  was  granted  In  1898,  Abbott 
lived  with  him  In  San  Diego  for  several 
months,  was  emplas^  bj  him  on  one  of  his 
ranches ;  and  that  he  was  thai  Informed  by 
Abbott  of  the  fact  that  Abbott  had  been  di- 
vorced from  his  wttei  The  date  of  the  ex- 
ecution of  the  will  does  not  appear  la  the 
record,  but  It  afflrmatlv^  appears  that  It 
was  made  long  after  the  divorce  and  after 
the  subsequent  marriage  of  the  divorced  wife 
of  Abbott,  Bffle  A.  Smith.  BWdence  was  al- 
so given  for  tbe  same  purpose,  on  behalf  of 
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the  appenants,  alynring  that  he  had  been  In- 
formed that  AbboU  also  intended  to  contract 
another  marriage,  bat  there  Is  no  evidence 
that  the  testator  was  ever  Informed  or  be- 
llered  that  such  marriage  had  taken  place, 
and  In  fact  no  such  marriage  had  occurred. 
Under  these  drcnmstances,  it  la  argued  that, 
since  the  testator  knew  that  she  was  not 
then  the  wife  of  Abbott,  he  could  not  bare 
referred  to  her  as  sndi,  and  could  not  have 
Intended  her  by  (hat  reference.  The  fact  that 
she  was  not  then,  in  fact,  the  wife  of  Ab- 
bott, is  not  condusive  as  to  the  intention  of 
tlie  testator  to  designate  hat  by  the  i>hrase 
''to  his  wife."  It  U  the  tesUtor's  intention 
which  is  to  be  ascertained  and  whldi  must 
prevail.  He  was  over  80  years  old  at  the 
time  he  made  the  will.  The  child  referred 
to  in  the  clause  under  consideration  waa  the 
only  child  of  Frank  Abbott  and  the  former 
wife,  and  he  had  been  In  the  custody  of  his 
mother.  It  is  not  surprising  that  aged  mem- 
bers of  a  family,  in  speaking  of  the  divorced 
wife  of  a  n^hew  who  has  not  remarried, 
should  refer  to  her  as  the  wife  of  sndi  ncfih- 
ew.  The  other  members  of  the  family,  living 
with  or  near  the  testator,  often  referred  to 
her  as  "Frank  Abbott's  wife.**  She  liad  been 
so  designated  by  them  in  his  presence,  bat 
there  is  no  evidence  that  he  had  thus  de- 
scribed her.  The  provision  itself  indicates 
that,  In  the  estimation  of  the  testator,  the 
diaracter  and  family  relatkma  of  Abbott 
were  different'  from  those  of  the  other  rela- 
tives mentioned,  else  he  would  not  have  thus 
divided  and  apportioned  that  particular  leg- 
acy- The  others  were  not  thus  treated.  The 
same  sentence  refers  to  the  boy  as  "his 
diild,"  meaning  the  child  of  Abbott  As  the 
testator'i)  mind,  for  the  time  being,  reverted 
to  the  situation  of  Frank  Abbott,  and  be- 
came imbued  with  the  desire  to  divert  a 
part  of  the  legacy  from  Frank  and  bestow  it 
on  those  connected  with  and  related  to  bin 
Instead,  It  would  be  natural  at  h^  age  that 
the  earlier  conditions  should  vividly  return 
to  his  memoxy  and  that  he  should  refer  to 
the  former  wlf6,  the  only  person  be  had 
known  in  that  relation,  simply  as  "his  wife," 
and  to  the  only  child  as  "his  child."  It  Is 
presumed  that  he  intended  thereby  to  refer 
to  some  perron  in  being,  and  this  im  the  most 
obvious  and  rrasonable  interpretation  de- 
ducible  from  the  circumstances  and  the  con- 
text. 

A  will  must  be  so  construed  as  to  give 
every  expression  some  effect  rather  than  so 
as  to  make  any  expression  Inoperative.  Ctv. 
Code.  I  1326.  If,  In  applying  a  will.  It  Is 
found  that  no  person  exactly  answers  the  de- 
scription of  the  beneficiary,  any  omission  In 
sadh  descrlpti(m  must  be  corrected,  if  the 
error  of  omission  appears  from  the  context, 
or  from  extrinsic  evidence.  Civ.  Code,  { 
1940.  Ai^lylng  these  rules,  considering  all 
the  drcumstanees,  and  viewing  the  will,  as 


near  as  may  be,  fr«n  the  situation  of  Hie 
testator,  we  are  of  the  ojfinioa  that  the  trial 
court  d.ld  not  err  In  holding  that  tike  persmi 
intended  1^^  the  words  "one-third  to  Ills  wife" 
was  none  othw  tlian  Bffle  A.  Smith,  the  fwm- 
er  wife  of  Frank  W.  Abbott,  and  that  the 
apparent  omission  should  be  supplied  by  cor- 
recting the  phrase  In  question  so  as  to  make 
it  read  "one-thtrd  to  his  former  wife.'* 

The  information  given  to  the  testator  to 
the  effect  that  Frank  Abbott  was  contemphit- 
Ing  a  remarriage  waa  ctHnmunlcated  to  him 
as  mere  vague  hearsay,  and  was  not  likely 
to  Impress  him  seriously.  No  audi  marriage 
In  fact  occurred.  It  was  shown  that  such 
Important  family  matters  as  a  marriage  were 
usually  communicated  to  those  members  of 
tlie  family  with  whom  the  testator  associat- 
ed. The  court  below  may  reastmably  hare 
considered  the  evidmce  as  to  this  informa- 
tion to  be  insuffldent  to  prove  that  the  testa- 
tor believed  that  Abbott  was  about  to  marry 
again,  or  had  remarried,  and,  because  of 
such  belief,  made  the  provlsloo  for  the  new 
wife.  In  view  of  its  decision,  we  must  pre- 
sume that  this  evidence  was  rejected  or  dis- 
regarded. 

The  part  of  tlie  Judgment  from  wlildi  this 
appeal  is  taken  is  affirmed. 

We  concur:  ANGELLOTTI,  X;  SliOSS,  J. 


In  re  FRBTWELL'S  E8TATR 

CBABTREE  v.  FRETWELL  et  aL 
(8.  F.  4,884.) 

(Supreme  Court  of  California.    Dec.  15,  19ftS.> 

1.  EXKCUTOBS  AND  ADMINISTBATOBS  (8  190*)— 

Widow's  Allowanos— Apfucatioh  —  J>e- 

LAY. 

That  a  family  allowance  to  the  estate  of 
the  deceased  was  not  applied  for  until  more 
than  three  years  after  letters  of  admEnistration 
had  heen  issued  did  not  Impair  the  widow's 
right  thereto. 

[Ed.  Mote.— For  other  cases,  see  Execators 
and  Administrators,  Cent  Dig.  |  703 ;  Dec.  Dig. 
S  190  •] 

2.  EXBCDTOBS  Airo  ADHTNISTRATOBa  194*>— 

Family  Allowance— TeaM. 

Code  Civ.  Proc.  jl  1406.  dedarea  that,  if  as 
estate  is  insolvent,  the  family  allowance  abalt 
not  l>e  lonf^r  than  for  one  year  "after  giant- 
ine  letters  testamentary."  Held  that,  where  an 
allowance  waa  not  applied  for  until  more  than 
three  yeare  after  administration  granted,  the 
fact  that  an  orrler  grantiiig  it  provided  that  it 
should  ran  for  12  months  Rom  oecedent's  death 
was  a  nonprejudicial  Irregularity. 

[Ed.  Note.— For  other  cases,  see  Ebneuton 
and  AdministratoiB,  Dec.  IMg.  I  194.*] 

3.  BXECDTOBS  and  ADMINISTBATOBS  (f  184»)— 

Family  Allowance— Bab  of  Bight. 

That  a  former  administratrix  loaned  or 
gave  to  the  widow  without  authority  funds  of 
the  estate  did  not  affect  the  widow's  right  to  a 
family  allowance. 

[Ed.  Note.— For  other  cases,  see  Ekecuton 
and  Administrators,  Dec  Dig.  {  184.*] 
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4.  IBXEOUTOSS  ARD  ADUIITOTBATORS  ($  106*)— 

Loan  to  Widow  —  AoutNiaTKATOB's  Lia- 

BIUTT. 

Ad  administTator  Ib  directly  lesponsible  to 
the  estate  for  moaeyn  improperly  loaned  to  or 
expended  for  the  benefit  of  the  estate. 

[Ed.  Note.— For  Other  cases,  see  Exeeators 
and  AdminietratonL  Cent  Dig.  |  488:  Dec. 
Dig.  HOC*] 

Department  2.  Appeal  from  Sup^or 
Court,  Bforln  Ooun^;  Thoa.  J.  Lennon, 
Judge. 

Application  for  family  allowance  by  Annie 

5.  Fretwell,  as  vldow  of  Edwin  Fretwell, 
deceased.  From  an  order  granting  an  allow- 
ance, Lotta  M.  Crabtre^  a  creditor,  a^teals. 
Afilrmed. 

Sec.  also,  152  Cal.  573,  98  Paa  288. 

Jotm  Floumoy,  for  appellant  Barclay 
Henlc7,  Grittenden  Thornton,  and  Jaa.  K. 
HawklnS)  for  resptHidenta. 

HENSHAW,  J.  This  Ifl  an  appeal  by  a 
creditor  fnm  an  order  of  fomlly  allowance 
made  In  favor  of  the  widow  of  the  deceased. 
The  a[>pllc8tl0D  for  family  allowance  was 
made  and  granted  more  than  three  years 
after  the  lettm  of  administration  had  been 
issued,  but  this  fact,  of  coarse,  did  not  Im- 
pair the  widow's  rights.  In  re  Wdch,  106 
Cal.  427,  39  Pac.  805.  The  court  found  that 
the  widow  had  no  income,  that  no  order 
had  been  made  exempting  any  of  the  proper- 
ty, and  that  the  sum  of  $150  per  month  was 
reasonable,  and  ordered  a  family  allowance 
in  that  amount  "commencing  from  the  time 
of  the  death  of  said  deceased  andinmning 
for  twelve  months.  This  order  is  made 
without  prejudice  to  another  application  for 
family  allowance  in  case  hereafter  said  es- 
tate sliall  turn  out  to  be  solvent."  The  court, 
for  the  purposes  of  the  order  which  it  made, 
treated  the  estate  as  insolvent.  An  objec- 
tion is  presented  to  the  form  of  the  order, 
in  that  it  is  made  to  continue  one  year  from 
the  death  of  the  deceased,  instead  of  from  the 
time  letters  of  administration  were  granted. 
Section  1406  of  the  Code  of  Civil  Procedure 
declares  that,  In  case  of  an  insolvent  estate, 
the  allowance  must  not  be  longer  than  one 
year  "after  granting  letters  testamentary." 
But  the  irregularity  here  la  without  prej- 
udice, since  the  order  Is  limited  In  its  opera- 
tion to  12  months,  and  it  cannot  matter  to 
appellant  whether  the  12  months  b^n  to 
run  from  the  date  of  the  death  or  from  the 
date  of  the  Issuance  of  letters  testamentary. 
In  either  case  the  result  is  the  same,  anA, 
as  the  time  has  long  since  elapsed,  the  order 
couched  In  either  form  amounts  to  nothing 
more  than  a  direction  to  the  administrator 
to  pay  to  the  widow  for  her  support  the 
sum  of  f  1,S00. 

The  principal  contention  of  appellant  Is 
that  to  grant  any  family  allowance  was 
Im^oper  l)ecauBe  the  petitioner  before  mak* 


lug  application  for  a  fomlly  allowance  had 
received  from  the  former  administratrix  of 
the  estate  nearly  |6,000  of  the  funds  of  the 
estate  which  idie  bad  not  repaid.  If  it  be 
a  fact  that  the  former  admlnlatratriz  of  the 
estate  loaned  or  gave  to  the  widow,  without 
aotbwlty,  some  ^000  of  the  funds  <tf  the  es- 
tate^ It  cannot  affect  the  widow's  right  to 
an  order  of  fiaiplly  allowanca  In  sndi  a 
case  the  administratrix  would  be  directly  re- 
sponsible to  the  estate  for  tbe  mon^s  thus 
Improperiy  loaned  w  expoided.  Bnt  sudi 
advancements  to  the  widow,  even  If  made  Im- 
pTovidoittsr  and  wlthoiit  authority,  cannot 
be  held  to  operate  as  a  bar  to  the  right  of  a 
family  allowance  wliich  tbe  statute  accords. 
Wbether  or  not  the  present  administrator 
would  be  entitled  to  set  frfC  tbe  award  of 
family  allowance  against  the  advancements 
already  made  is  a  mattw  entirely  without 
tlM  oonsidmition  of  this  case. 
The  order  aiq^ealed  flnttn  Is  affirmed. 

We  concur:   BOATTY,  a  J.;  IX>BIGAN,  J. 


GRUMBAOH  V.  LBLANDE  et  al. 
(L.  A.  2.260.) 

(Supreme  Court  of  California.    Dec.  18,  1908. 
Rehearing  Denied  Jan.  14,  1909.) 

1.  Municipal  Cobfobations  (8  590*)— Legis- 
lative POWEB— POWEB  OF  ClTY  COUNCIL. 

It  will  require  a  clear  enunciation  In  tbe 
organic  law  of  a  city  to  lead  to  the  oonctuslon 
that  it  was  intended  to  deprive  the  council 
thereof  of  a  portion  of  its  legislative  power,  in- 
clnding  the  power  of  makmg  and  enforcing 
police  regulations,  as  authoiizea  by  Const,  art. 
11.  8  11. 

[Ed.  Not».— For  other  cases,  see  Municipal 
CorporaUcms,  Cent.  Dig.  |  1309;  Dec  Dig.  | 
500.*] 

2.  INTOXICATINO  LiQUOBS  (f  61*)— GbANT  AND 

Revocation  of  Licenses  —  Acthobitt  of 

Police  Commissionebs. 

SectioQ  95a,  Los  Angeles  Freeholders* 
Charter  (Laws  1903,  p.  570,  c.  6).  added  in 
190.3^  providing  that  the  board  of  police  com- 
mlBsioners  may  grant,  "under  and  in  conformity 
to  the  ordinanccB"  of  the  city.  Uqoor  permits, 
and  may  rev<^e  euch  permits,  etc.,  confers 
a  limited  and  quasi  Judicial  power  on  the 
board,  but  does  not  deprive  the  council  of  the 
legi&lative  authority,  vested  In  the  municipal 
corporation,  to  license  and  regulate  the  liquor 
buainesB,  and,  on  compliance  with  the  regula- 
tions prescribed  by  the  ordinance,  tbe  duly  of 
the  board  to  grant  a  permit  is  ministerial,  while, 
as  to  revocation  of  permits,  the  functions  of 
tbe  board  are  quasi  judicial. 

fEd.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  %  60;  Dec.  Dig.  8  01.*] 

3.  Municipal  Cow>bations  ({611*)— Poucb 

POWEB^REOin^TION  OF  LlQUOB  BUSINESS. 
It  ie  within  the  police  power  of  a  city  to 
limit  tbe  conduct  of  the  liquor  or  other  busi- 
nesses coming  wltUn  the  regulatoiy  scope  of 
the  city,  or  to  exclude  such  businesses  from 
specified  districta. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporati<Hi8,  Cent  Dig.  I  1344;  Dec.  Dig.  S 
6H.*3 
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4.  CoREfTi'nmoifAi,  Law  (|  296*)~Due  Pbo- 

CE88  or  LA.W— RBOtTLATION  OF  BUSINESS. 

A  repilation  o(  the  liquor  bailness  ezclud- 
Ing  it  from  a  district  where  it  ia  then  in  opera- 
tion la  not  iBTalld  fawaw*  it  impaica  or  deetn^ 
the  btulnen  of  thon  w  located. 

[Bd.  Note^For  other  oaMi,  see  OonatituHtmal 
Law,  Dee.         I  296.*} 

5.  IHTOZIOATINO  lilQUOBS  (}  15*)— OBDIHAN- 
CBS— BEABONABLENESS— VaLIDITT. 

A  mnnldpal  ordinance  whidi  prohiUti  the 
whideaale  liquor  boBineas  within  deKribed  ter- 
ritory of  the  mnniclpality,  bat  which  pennlti 
raloons  and  ligaor  lellInK  Teetaorants  to  coa- 
tinoe  to  operate  in  inch  territory,  Is  not  invalid 
on  the  croond  that  it  It  nnreasonably  discrim- 
inatory, in  Uie  absence  «t  a  satiatactoxy  show 
ins  to  that  effect. 

nSd.  Note.— SV>r  other  caseSi^Me  Intoxicatlns 
Ltqnon,  De&  Dic>  I  Vi.*} 

In  Bank.  Application  for  mandamna  by 
Theodore  Ommbach  against  H.  J.  Ldande 
and  others  to  ccunpel  the  Issoance  of  m  whole- 
sale Uqnor  permit  Petition  denied. 

Isidore  B.  Dockweiler,  Frank  James,  and 
CI  W.  Pendleton,  arnicas  curls,  for  peti- 
tioner. Leslie  R.  Hewitt,  City  Atty.,  Lewis 
R.  Works,  Asst  City  Atty.,  for  respondents. 


HBNSHAW,  J.  This  Is  an  original  appli- 
cation for  a  writ  of  mandate,  by  which  peti- 
tioner se^s  to  compel  the  deA  of  the  dty 
of  Los  Angeles  and  the  other  proper  mimi(> 
Ipal  authorities  to  Issue  to  taim  a  permit  and 
license  to  conduct  a  wholesale  liquor  estab- 
lishment The  facta  are  the. following:  Oi^ 
dlnance  No.  6746  (N.  8.)  of  the  city  of  Los 
Angeles  defined  a  *Vhole8ale  liquor  estab- 
Ushment,**  dlstlngulBhlng  It  from- a  "retail 
liquor  establishment,"  commonly  detflgnated 
a  "saloon."  It  prBscrlbed  that  no  license 
should  be  Issued  to  cany  osx  either  class  of 
business  until  a  pwmlt  In  writing  should 
ban  been  {^ranted  by  the  board  of  police 
commlSBloners  authorlalug  such  Issue  and 
filed  with  the  clt7  clerkt  and  that  such  board 
"shall  have  power  to  issue  such  permits  and 
revoke  Che  same  at  any  time."  The  ordi- 
nance, further  provided  tiiat  the  board  of 
police  commissioners  should  not  grant  a  p^ 
nrit  tor  a  licenae  for  any  retaU  Uquor-estab' 
Usbment  or  for  the  transfer  of  any  existing 
license  for  such  establishment  to  be  conduct- 
ed outside  of  a  portion  of  the  dty  of  Los 
Angdes  described  thraeln.  Petltloiwr  con- 
ducted a  wholesale  liquor  establishment 
under  jiamit  and  license,  as  required  by 
tills  ordinance  at  the  time  it  was  amended. 
Tlie  amoidment  made  new  boundaries  for 
the  InhlMted  territory  or  z<me,  and  declared 
diat  the  police  commlasirams  should  not 
grant  any  permit  for  the  Issuance  or  trans- 
fer of  any  retail  liquor  dealer^,  whdesale 
dealers',  Itceose,  at  restaurant  liquor  license, 
for  any  establishment  to  be  conducted  out- 
side of  the  described  portion  of  the  cttj. 
The  place  of  business  of  petitioner  was  rttu- 
fited  outside  of  the  described  portion.  The 


ordinance  was  then  further  amended,  so  as 
to  declare  "that  all  parmlts  heretofore  grant- 
ed by  the  said  board  of  police  commlsslonera 
for  wholesale  dealen^  Uceaoses  for  estab- 
llahmenti  to  be  cmtdncted  outside  of  the 
aforesaid  portion  of  the  dty  of  Los  Angles 
shall  continue  until  the  first  day  of  Aiaril, 
1906,  and  thereupon  all  sudi  permits  shall 
erpire  and  be  of  no  furthw  force  or  ^ect; 
and  tbat  it  shall  be  unlawful  for  ai^  person, 
firm  OT  corporation  to  establish,  conduct  w 
maintain  any  wholMale  liquor  eatabllshment 
outside  of  that  portion  of  the  dty  of  Los 
Angeles  hereinbefore  described,  after  tbe 
first  day  of  April,  1908."  The  petitioner, 
who  bad  been  conducting  bis  buslnees  under 
a  pamlt  and  license  formwly  granted,  made 
application  Cor  a  renewal  thereof  and  his 
application  was  refused,  0»  refusal  being 
based  on  the  provisions  of  the  amended  or- 
dinance above  quoted.  He  seeks  by  man- 
date to  compd  their  Issoancew 

The  first  propoaltlMi  which  be  advances 
is  that  nnder  the  dutto'  of  the  dly  of  Los 
Angeles  the  board  of  police  commissioners, 
and  not  the  dty  council,  are  Invested  with 
plenary  power  over  the  matter  In  qaeotlon. 
Up<uL  this  petlti<mer*B  argument  Is  tbat  tbe 
charter  ef  tbe  dty  of  Los  Angeles  until  1903 
vested  the  r^nlatlon  of  the  llqnor  traflOc 
In  the  dty  council,  and  that  the  police  oom- 
missloners  drew  such  power  as  they  may 
have  possessed  in  this  matter  from  tbe  grant 
of  the  d^  conndl,  which  In  the  original  or- 
dinance NO.  6746  (N.  S.)  authorlied  the  police 
commlsslonen  to  issue  and  revoke  liquor 
pmnlts  jit  any  time.  It  Is  pointed  out  that 
In  lOOS  (Lawa  1008,  p.  670,  c  6)  the  free- 
holders* charter  of  the  dty  was  amaided 
and  a  new  section  added  thereto,  wbldi  sec- 
tion Is  nnmbraed  and  reads  as  follows:  "Sec. 
06a.  The  board  of  police  commissioners  shall 
have  power  to  grant  permits,  nnder  and  tn 
confwmdty  to  tiie  ordinances  of  said  city, 
auttiorlalng  tlie  dty  derk  to  Issue  licenses 
to  persons  dedrlng  to  engage  in  the  sale 
of  liquors,  and  to  revoke  any  such  permit 
wboi  it  shall  appear  to  the  board  that  tbe 
business  of  tbe  person  to  whom  sudi  permit 
was  givoi  is  conducted  In  on  ill%al,  dis- 
orderly, at  improper  manner.  Without  audi 
permit  no  person  shall  engage  In  the  business 
of  selling  liquor."  Fetltion«'  contends  that 
tbe  meaidng  ai^  dCsct  of  this  provlalon  is, 
to  confer  upm,  and  vest  In,  tbe  board  of 
police  commiBsloneni  exclusive  jurisdiction 
with  reference  to  tbe  granting  of  permits 
avlborislng  the  Issuance  of  licenses  to  per- 
sons desiring  to  engage  in  tbe  sale  of  liq- 
uors; that  tbe  dty  ooimdl  is  deprived  of  the 
power  which  formerly  it  had  over  the  mat- 
ter, and  that  Its  ordinance  prescribing  that 
after  a  crataln  date  licenses  Shall  no  longer 
be  Issued  Is  inoperative  and  void  It  it  con- 
flicts with,  or  Is  designed  to  curtail,  the 
power  of  the  board  of  police  commlsslonws; 
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that  th]8  board  has  fall  power  to  grant 
permits,  and  that  wben  a  permit  la  so  grant- 
ed, It  Is  the  Imperative  ministerial  duty  of 
the  clerk,  upon  payment  of  the  reqnlred 
fee,  to  issne  the  license  thereon.  Conld  we 
construe  section  95a  as  does  petitioner,  the 
conclusion  at  which  he  arrives  would  he 
Irresistible,  but  this  cannot  be  done.  The 
legislative  power  of  a  municipality  is  usual- 
ly vested  In  its  mayor  and  city  council.  Reg- 
ulatory ordinances  In  the  exercise  of  the 
police  power  granted  to  all  dtlea  (Const  art 
11,  S  11)  constitute  a  most  Inxportant  part 
of  Its  legislative  ftmctlons.  It  would  be  nn- 
uaual  to  find  the  council  thus  shorn  of  a 
portion  of  this  power ;  and,  while  we  are  not 
to  be  understood  as  Implying  that  this  may 
not  be  done,  It  would  require  a  clear  enun- 
ciation in  the  organic  law  of  a  city  to  lead 
to  the  conclusion  that  It  was  Intended  to  be 
done.  This  court  recently  bad  occasion  to 
construe  the  charter  of  this  city  with  ref- 
erence to  the  constitutionality  of  the  provi- 
sions therein  contained  for  the  Initiative  and 
referendum,  and  it  declared  that  "the  ef- 
fect of  the  proTlsions  of  the  Los  Angeles 
charter  as  amended  is  to  give  the  l^lslative 
power  vested  in  the  dty  [by  the  Constitution] 
to  the  council  and  mayor,  subject  to  such 
control  by  the  electors  as  Is  given  to  them 
by  the  initiative  and  referendum  provislona." 
In  re  Pfahler,  ItSO  Oal.  71,  84,  88  Pae.  270, 11 
L.  B.  A.  (N.  S.)  1092.  Section  95a  Itself 
makes  recognition  of  Uie  authority  of  the 
council  by  limiting  the  power  of  the  police 
commissioners  to  grant  permits,  and  declare 
Ing  that  the  exercise  of  that  power  shall  be 
"under  and  In  conformity  to  the.ordbiances 
of  said  city."  Article  1,  {  2,  suhd.  13,  of  the 
charter  (St  1889,  p.  455,  c.  1)  rests  In  the 
municipal  corporation  the  power  "to  license 
and  regulate  the  carrying  on  of  any  and  all 
professions,  trades,  and  occupations,"  and, 
as  has  been  said,  the  general  legislative  con- 
trol of  these  matters  rests  with  the  council 
and  the  mayor.  A  design  to  deprive  those 
officers  of  the  right  to  regulate  the  liqnor 
traffic  requires  more  complete  expression 
than  is  found  In  section  95a.  There  Is  no 
Inconsistency  nor  conflict  In  the  provl^ons 
of  the  charter  as  we  read  It  Section  95a 
confers  powers  of  a  limited  and  quasi  judi- 
cial nature  upon  the  board  of  police  commis- 
sioners. The  power  to  grant  permits  is  sub- 
ordinate to  the  power  of  the  council  to  make 
regulations  and  prescribe  rules  governing  the 
conduct  of  the  business.  Where  one  has  com- 
piled with  the  regulations  and  rules,  the  duty 
of  the  police  commissioners  to  grant  a  per- 
mit Is  ministerial  merely,  and  they  may  not 
arbitrarily  refuse  to  perform  it  In  the  mat- 
ter of  the  revocation  of  permits  actually 
granted  their  functions  are  quasi  judicial. 
They  act  upon  the  individual  case  as  it  may 
he  presented,  and  are  empowered  to  revoke 
wben  It  shall  appear  to  them  that  the  busi- 
ness of  the  person  Is  conducted  In  an  il- 
legal, disorderly,  m  Improper  manner.  It 
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would  always  be  their  duty  to  refuse  to  Is- 
sue a  permit  or  to  revoke  a  permit  already 
Issued  if  the  applicant  for  or  the  holder  of 
the  permit  did  not  bring  himself  within  the 
terms  of  the  legally  existing  ordinances  of 
the  city  bearing  upon  the  matter. 

Petitioner's  second  contention  that  the  or- 
dinance as  to  him  Is  void  In  that  Its  en- 
forcement deprives  him  of  property  and  vest- 
ed rights  without  compensation  or  due  pro- 
cess of  law  Is  vrithont  support  In  reasoning 
or  authority.  It  is  well  settled  that  it  Is 
entirely  within  the  police  power  to  limit 
the  conduct  of  the  liquor  or  other  businesses 
coming  within  Its  regulatory  scope,  or  to 
exclude  such  businesses  from  specified  dis- 
tricts. In  re  Ltnehan,  72  Cal.  114,  IS  Pac.  170; 
Ex  parte  Lacey,  108  Oal.  320,  41  Pac.  411,  88 
L.  R.  A.  640,  4d  Am.  St  Rep.  93;  White 
V.  Bracelln,  144  Mich.  832,  107  N.  W.  1055; 
Strauss  v.  City  of  Galesburg,  203  111.  234, 67 
N.  H.  836;  Shea  v.  City  of  Muncle,  148  Ind. 
14,  46  N.  B-  138.  Moreover,  where  a  liquor 
regulation  excludes  the  conduct  of  a  busi- 
ness from  a  given  district  in  which  such 
establishments  are  already  In  operation.  It 
Is  no  objection  to  the  validity  of  the  regula- 
tion that  its  effect  Is  to  Impair  or  render 
valueless  the  business  of  those  operating 
such  establishments.  Mug4er  v.  State  of 
Kansas,  123  T7.  S.  628,  S  Sup,  Ot  278,  81  L. 
Ed.  205;  Kldd  v.  Pearson,  128  U.  S.  1,  9 
Sup.  Ct  6,  82  L.  Ed.  846 ;  Newson  v.  City  of 
Galveston.  76  Tex.  669,  13  S.  W.  868,  7  U  R. 
A.  797 ;  Brown  v.  State,  82  Ga.  224,  7  a  E. 
915;  New  Orleans  v.  Faber,  105  La.  208,  29 
Sonth.  507,  53  L.  R.  A.  165,  83  Am.  St  Rep. 
232. 

Petitioner  finally  urges  that  the  ordinance 
is  unreasonably  and  unjustly  discriminatory, 
and  therefore  void.  In  this  connection  he 
points  out  that  within  the  prohibited  zone 
or  territory  there  are,  besides  wholesale  liq- 
uor establishments,  saloons  and  restaurants. 
The  ordinance  [Mrmlts  these  saloons  and  liq- 
uor selling  restaurants  to  continue  In  opera- 
tion while  denying  the  same  license  and  priv- 
ilege to  wholesale  vendors  of  liquors;  that 
If  reasons  can  be  shown  for  permitting  the 
former  classes  to  continue  in  existence,  every 
such  reason  applies  with  greater  force  to 
the  less  obnoxious  business  of  wholesala 
vending,  or  conversely,  that  If  the  design  of 
the  ordinance  he  to  protect  the  residents  of 
the  district  of  the  city  from  the  presence  of 
an  annoying,  disagreeable,  or  offensive  busi- 
ness,'there  was  more  reason  to  suppress  the 
saloon  and  the  liquor  selling  restaurant  than 
there  was  to  put  the  wholesale  business  un- 
der the  ban;  that  there  Is  thus  presented  a 
clear  case  of  unreasonable  discrimination  In 
violation  of  the  general  rules  justifying  the 
creation  of  such  by-laws  (E^  parte  Bohen, 
115  Oal.  372,  47  Pac.  55,  36  L.  R.  A.  618 ;  Los 
Angeles  v.  Cemetery  Ass'n,  124  Cal.  344,  67 
Pac.  153,  71  Am.  St  Rep.  75;  Oooley  on 
Const  Lim.  [7th  Ed.]  p.  280),  as  well  as  a 
violation  of  the  particular  provision  of  mb- 
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division  IS,  I  2,  of  tbe  charter,  wliicb  ex- 
pressly prohibits  such  dlscrlmlnatioii.  The 
qnestlon  thus  presented  Is  not  without  dif- 
ficulty. The  reasons  which  may  have  Induc- 
ed the  council  of  the  city  to  suppress  tbe 
one  class  of  bu^ess,  while  pennlttlng  the 
other,  are  not  obvious.  But,  upon  the  other 
hand,  there  may  hare  been  reasons  actuating 
the  council,  good  and  sufficient  In  themselves, 
though  not  clearly  appearing  from  a  mere 
reading  of  the  ordinance  itself.  Thus,  It  is 
not  Improbable  that  the  so-called  wholesale 
liquor  houses  within  the  prohibited  district 
were  but  adjuncts  to  retail  grocery  stores. 
The  regolatlims  governing  the  conduct  of 
saloons  forbid  the  presence  at  or  about  them 
of  women  or  girls.  These  regulations  do  not 
apply  to  the  wholesale  houses,  and  It  Is 
conceivable  that  abuses  may  have  sprung  up 
from  the  sale  to  or  use  by  women  and  girls 
of  liquora  purchased  from  such  grocery 
■tores.  While  desglnated  "wholesale  deal- 
era,"  liquors  are  allowed  to  be  vended  by 
such  houses  in  such  small  quantities  as 
pints,  and  the  presence  of  women  and  girls 
In  grocery  stores  where  liquor  In  such  small 
quantity  could  be  vended  might  have  result- 
ed In  an  evil  not  attached  to  the  existence  of 
the  saloon,  which  by  law  all  women  and 
girls  and  children  are  forbidden  to  enter. 
It  certainly  la  not  made  clear  that  good  rea- 
son does  not  exist  for  the  diacrimlnatton ; 
and,  In  the  absence  of  a  satisfactory  showing 
to  this  effect,  a  court  leans  to  the  lutboldii^ 
of  such  regulatory  provisions. 

For  the  foregohig  reasons  the  petition  la 
denied. 

We  concur:  SHAW,  J.;  ANGELLOTTl, 
J.;  LOBIOAN,  J.;  SLOSS,  J. 


HUZZY  V.  D.  H.  McDWBN  LUMBER 
CO.    (S.  F.  5,055.) 
(Supreme  Ooart  of  Califprnia.    Dec.  IS,  190a) 

1.  ExcBPTiONS,  Biu,  or  (I  32*)  —  Appeal 
FBOH  Obdeb— Authentication  or  Papebs. 

The  proper  method  of  aathenticatinK  the 
papers  on  appeal  from  an  order  Is  by  lull  of 
exceptions  signed  by  the  judge,  and  not  by 
certificate  of  the  clerk. 

[Ed.  Kote.— For  other  cases,  see  Exceptions, 
BiU  of.  Cent  Dig.  t  40;  Dec  Dig.  fi  32.«] 

2.  BxoEFTioKs,  Bill  or  (|  S6*>— AnmENTiCA- 
TiON  or  Pafebs— Rules— CoMPUANCB. 

Under  Sup.  Ct.  Rule  No.  29  (64  Pac  xil), 
providing  th9.t,  on  appeal  from  orders  of  the 
superior  courts,  the  papers  and  evidence  used 
on  the  hearing  must  be'  incorporated  in  a  bill 
of  exceptions,  except  where  another  mode  of 
authentication  is  provided  by  law,  a  certifi- 
cate of  the  clerk,  on  appeal  from  an  order,  that 
the  transcript  contained  true  copies  of  the  ori^ 
inal  papera  on  file  in  his  office,  all  of  which 
were  used  on  the  hearing,  was  Insnfficiest,  aa 
failing  to  show  that  the  transcript  contained 
all  of  the  papers  used  on  the  motion. 

fEd.  Note.— For  other  cases,  see  Exceptions, 
Bill  of,  Cent  Dig.  I  94;  Dec.  Dig.  |  50.*] 


In  Bank.  Appeal  from  Superior  Court, 
Sonoma  County;  T.  C.  Denny,  Judge. 

Acdon  by  H.  B.  Muzzy  against  the  D.  H. 
HcEwen  Lumber  Company.  From  aa  order 
changing  the  place  of  trial  on  defendant's 
motion,  and  transferring  the  cause  for  trial 
to  the  county  of  defendant's  residence,  plain- 
tiff appeals.  Appeal  dismissed. 

T.  T.  C  Gregory  and  James  W.  Oatea,  for 
appellant.  Altken  &  Altkm,  for  respondent 

HENSHAW,  J.  This  Is  an  appeal  by 
plaintiff  from  the  order  of  die  coort  tens- 
ing the  place  of  trial  npon  motion  of  defend- 
ant, and  trawtferring  the  cause  tor  trial  to 
the  county  of  defendanfti  reddencft  Tlie  ac- 
tion was  to  recovw  damages  for  breedi  or 
contract.  Respondent  on  the  appeal  moTea 
its  dismissal,  upon  the  ground  that  there  Is 
no  bill  of  fixcei)tlon8  nor  other  authoitlca- 
tlon  of  the  papers  on  appeal,  as  reqnized  by 
rule  29  (64  Paa  xlO  of  this  court  The  tran- 
script nmtains  the  complaint  the  notice  oC 
motion  to  change  the  place  of  trial,  ttie  sup- 
porting affidavit  and  donand  for  diange  of 
place  of  trial,  filed  with  d^endant's  danar- 
rer  to  the  complaint.  To  these  papers  is  ap- 
pended the  order  of  court  granting  the  mo- 
tion. There  Is  no  attestation  nor  authentica- 
tion to  any  of  these  papers  other  than  the 
certificate  of  the  clerk  to  the  effect  that  the 
transcript  contains  full  and  true  copies  of 
original  papers  on  file  In  his  office,  "all  ot 
which  were  uaed  on  the  hearing  of  said  mo- 
tion." That  this  Is  not  a  proper  method  of  au- 
thentication may  not  be  doubted.  Tlie  prop- 
er meUiod,  of  course,  is  by  a  bill  of  excep- 
tions, certified  to  by  the  Judge,  Moreover, 
waiving  the  question  of  the  power  of  the 
clerk,  the  authentication  is  incomplete;  for 
wbUe  it  states  that  these  papers  were  used 
upon  tlie  hearing  of  the  motion.  It  Is  no- 
where made  to  appear  that  thej  were  all  of 
the  papers,  and  thss  addltiimally  this  certift- 
cate  of  the  lAetk  Is  subject  to  the  same  ob- 
jection considered  fatal  in  Shain  v.  Elkeren- 
kotter,  88  Cal.  13,  25  Pac.  966.  There  the 
papers  embodied  in  the  appeal  bore  the  In- 
dorsement of  the  Judge  that  they  were  read 
upo*n  the  motion.  This  court  said  that  there 
was  no  bill  of  exceptions  or  other  proper 
certification  to  show  "that  all  of  the  papers 
used  on  the  hearing  In  the  court  below  are 
before  us  in  this  transcript"  To  this,  how- 
ever, respondent  makes  answer  that  his  case 
comes  within  the  exception  noted  In  Miller 
V.  Lux,  100  Cal.  609.  35  Pac  345,  639.  Bnt 
the  case  does  not  come  within  the  exception 
noted  in  Miller  v.  Lux.  It  Is  there  spedScal- 
ly  pointed  out  that  section  951,  Code  Civ. 
Proc.,  makes  It  the  duty  of  a  person  appeal- 
ing from  an  order  to  furnish  this  court  with 
a  copy  of  the  order  appealed  from,  aud  copies 
"of  papers  used  on  the  hearlug  In  the  court 
below,"  which  means,  as  construed  in  SS  Cal.. 
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avpn,  all  of  the  papers  used  In  the  court  be- 
low. It  Is  said;  "Thle  rule  was  only  intend- 
ed to  applj  to  those  a^eals  In  which  the  or- 
der Is  BODgbt  to  be  reversed  because  of  mat- 
ters alleged  to  be  shown  by  affldavits  or  evi- 
dence iised  or  taken  nvon  ttte  hearing  of  the 
court  below."  Su<Ai  Is  predstiy  the  cue  here 
prraeoted.  The  motion  waa  baaed  npon  at 
least  one  affidavit,  and  we  are  not  advised 
by  any  authentication  whether  other  affida- 
vits were  or  were  not  before  the  trial  court 
The  erceptlonal  case  lllnstrated  Ulller  v. 
Lux,'  supra,  was  upim  an  ^ipeal  from  an  or- 
der settling  the  accounts  ot  the  executors, 
and  the  point  of  attack  was  that  the  court 
had  failed  to  cha^  the  executors  with  inter- 
est npon  money  wbicA  it  found  had  been  im- 
properly paid  by  them  to  the  widow  as  a 
family  allowanc&  It  Is  manifest  that  this 
order,  in  the  nature  of  a  final  judgmentt  was 
reviewable  npon  the  face  of  tiie  record  itself, 
and  for  this  reascm  ccmstltuted  an  exertion 
to  the  general  rule. 

Sudi,  as  has  been  said,  is  not  the  situation 
presented  npon  this  appeal,  and  the  motion 
to  dinnlss  is  thereftne  granted. 

We  conear:  8L0SS,  7.:  SHAW,  J.;  AN- 
GELLOTTI,  J. ;  LORIGAN,  J. 


ORAGG  V.  LOS  ANGELES  TRUST  CO. 
(L.  A.  2,165.) 

(Supreme  Court  of  California.    Dec.  16,  1908.) 

1.  MA9TEB  AHD  SSBVANT  (i  278*)— I«JUBT  TO 
SeBVAITT— NeOLIGEKCE— IGVIDENCE. 

Id  an  action  for  injaries  to  an  employfi  by 
the  Budden  startlne  of  a  passenger  elevator  as  he 
entered,  evidence  neld  to  support  a  finding  that 
the  starting  of  the  elevator  was  doe  to  the  fail- 
ure of  the  operator  to  leave  the  operating  lever 
in  a  secare  position. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cuit.  Dig.  If  969,  970;  Dec.  Dig.  § 
27&*] 

2.  NEGLioitNCK  (I  e*)— Violation  or  Statotb 
OB  Obdinance— Effect. 

The  Tiolation  of  any  valid  statutory  or  mu- 
nicipal regulation  establiehed  tor  the  benefit  of 
private  persons  Is  a  sufficient  breach  of  duty  to 
sustain  a  private  action  for  negligence  bronght 
by  a  member  of  the  protected  class,  where  the 
other  elements  of  actionable  negligence  concur, 
and  the  violation  of  each  statute  or  municipal 
rmilation  is  conclusive  evidence  of  negligence, 
where  such  violation  Is  not  excused  by  otiier  ev- 
idence. 

TEd.  Note.— For  other  cases,  see  Negligence, 
Cent.  IHg.  I  8;  Dec.  Dig.  S6.*] 

&  MJWTEB  AITD  SEBVANT  (I  170*)— INJUBT  TO 
REBVANT— INCOUPETENCT  OF  HiXXOW  SBBV- 
ANT— L1ABTT.ITT  OF  MaSTEB. 

Under  Civ.  Code,  S  1970,  providing  that  an 
employer  is  not  required  to  indemnify  his  em- 
ploy4  for  Injaries  through  the  negligence  of  a 
co-employ€  in  the  same  general  business,  unless 
the  employer  fails  to  use  ordinary  care  in  the 
selection  of  a  capable  co-employ4.  an  employer 
is  liable  to  an  employ^  for  injuries  from  the 
mere  negligence  of  a  fellow  servant,  where  he 


failed  to  use  ordinary  care  la  tiie  selection  of 
such  fellow  servant. 

lEd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  f  33«;  Dec.  Dig.  S  170.*] 

4.  Masfrb  and  Ssbvakt  (S  169*)— Iirjtnuis 

TO  SEBVANT  —  ColfPBTENCr  OF  SEBVAHTS  — 

Licensing  Elkvatob  Opebatobs. 

Where,  In  an  action  for  injuries-  to  an  em- 
p\oy6  by  the  sudden  starting  of  a  passenger  ele- 
vator, the  evidence  showed  that  the  starting  of 
the  elevator  was  caused  by  the  neglect  of  the 
operator,  that  the  employer  violated  a  munic- 
ipal ordinance  providing  for  the  examination 
and  licensing  of  operators  of  elevatots  and  pro- 
hibiting the  employment  of  unlicensed  persons, 
and  that  the  operator  was  not  licensed,  and 
there  was  no  evidence  excusing  a  violation  of 
the  ordinance,  there  was  evidence  of  negligence 
of  the  employer  In  the  selection  of  the  operator 
authorixing  a  recovery,  though  the  employ^  and 
the  operator  were  fellow  servants, 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  831,  914;  Dec.  Dig.  t 

ieo.*i 

5.  MaBTBK  AirO  SCBVANT  ({  186*)— iHJtmm 
TO  Sebvant— Ehplotuent  or  Fellow  Em- 
pLOTfts— Delegation  to  Fellow  Sebvant. 

The  duties  of  an  employer  which  are  per- 
•onal  to  him,  and  which  Indode  the  duty  of  us- 
ing ordinary  care  In  the  selection  of  fellow  serv- 
ants, cannot  be  delegated  to  an  employ^  and, 
when  such  duties  are  confided  to  an  employ^, 
such  employ^  in  the  performance  of  such  duties 
is  tlie  representative  of  the  employer,  and  not  a 
fellow  servant. 

[Bd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  420;  Dee.  Dig.  |  185.*] 

6.  MaSTEB  and  SKBVAITT  (i  281*)— TlfJUBT  TO 

Sebvant— Contbibutobt  Niolioencb— Ev- 
idence. 

In  an  action  for  injuries  to  an  employ^  by 
the  sudden  starting  of  a  passenger  elevator,  evi- 
dence keU  to  support  a  uiding  that  the  plaintiff 
was  not  guilty  of  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  D^.  »  987 ;  Dec.  Dig.  t  281.*] 

7.  Pleadino  (I  11*)— Complaint— Plbadiko 
Evidence. 

Under  the  California  system  of  pleading,  it 
is  Improper  to  plead  the  evidence  relied  on  to  es- 
tabliui  uie  oltimate  fhcts  essential  to  a  cause  of 
action. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  I  31;  Dec.  Dig.  %  ll.*l 

8.  Master  and  Sebvant  (S  264*)— Ihjitbt  to 
Sebvant  —  Complaint  —  Evidence  —  Ad- 
missibility. 

In  an  action  by  an  employ^  for  injuries 
by  the  sudden  starting  of  a  passenger  elevator, 
through  the  negligence  of  the  employer  In  not 
employing  a  competent  operator,  a  municipal  or- 
dinance requiring  the  examination  and  licensing 
of  operators  and  prohibiting  the  employment  of 
unlicensed  persons,  secompanied  by  proof  that 
the  operator  was  unliceuied,  ^as  admissible, 
though  not  pleaded. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  S  867 ;  Dec.  Dig.  S  264.*] 

9.  Municipal  Corporations  (§  122*)— Obdi- 
nances— Pees  UMPTio  ws— Continuance. 

Where  a  municipal  ordinance  is  introduced 
as  evidence  of  the  duty  of  a  party  in  the  selec- 
tion of  employee,  it  is  not  necessary  for  the  ad- 
verse party  to  show  that  it  had  not  been  re- 
pealed, for  the  presumption  in  the  absence  of 
evidence  is  that  it  continued  In  force. 

[Ed.  Note.— For  other  cases,  see  Municips''^ 
porations,  Cent.  Dig.  §  284;  Dec.  Dig.  §  122.*] 
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10.  Appxai,  and  Buob  <i  1048*)— Hashlbbs 

EBBOB  —  EIXAiaNATTON    OF    WiTnBSBBS  — 

SiMKiwQ  Out  Unbbsponbitb  Akbwbbs. 
Where  an  ansver  of  a  witness  was  a  com- 
plete answer,  and  alao  contained  matter  not  le- 
epooalTe  to  tJie  (question  aaked.  the  Btrikiof  oat 
of  the  uoresponsiye  matter  was  not  prejudicial 
error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4140;  Dec.  Dig.  f  104a*J 

11.  BVIDKHCB  ((  471*)-OMHIONB-FAOr8  OB 

ConCLUBIONB. 

In  an  action  for  personal  Injuries  by  the 
sudden  starting  of  a  passenger  elevator,  the 
statement  of  a  witness  that  plaintiff  was  at  the 
time  of  the  accident  in  the  possession  of  his 
faculties,  given  in  response  to  the  question 
whether  plaintiff  was  holding  on  like  a  man  who 
was  bnrt  or  a  man  in  the  poasesaion  of  his  fac- 
olttes,  was  objectionable  as  a  mere  oonelnaion 
of  the  witneaa. 

B3d.  Note.--JVr  other  caasB,  aee  Evidence, 
Cfttit  J>ig.  »  2187,  2168;  DeTbig.  M71.^ 

Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  County;  W.  P.  James, 
Judge. 

Action  by  AIloi  Cragg  against  the  Los  An- 
geles Trust  Company.  From  a  judgment  for 
plaintiff,  and  from  an  order  denying  a  new 
trial,  defendant  appeals.  Affirmed. 


HuDsaker  Brltt,  for  appellant  Well- 
bom  ft  Weillbom,  for  respondent 

ANGEU:.OTTI,  J.  This  Is  an  appeal  by 
defendant  from  a  Judgment  and  order  deny- 
ing a  new  trial  In  an  action  brought  by  plain- 
tiff, an  employe  of  defendant,  to  recover 
damages  on  account  of  personal  Injuries  sus- 
tained In  the  falling  of  an  elevator  In  de- 
fendant's building,  alleged  to  have  been  due 
to  the  negligence  of  defendant  The  action 
was  tried  by  the  court,  without  a  jury,  and 
the  principal  claim  of  defendant  on  this  ap- 
peal iB  that  the  evidence  Is  Inaufflclent  to  sus- 
tain the  findings  In  several  respects. 

The  allegation  of  negligence  In  the  com- 
plaint as  amended  was  as  follows:  "That  on 
said  26th  day  of  October,  1906,  ♦  •  •  as 
plaintiff  entered  said  elevator  •  •  •  said 
defendant  negligently  allowed  and  caused 
said  elevator  suddenly  and  unexpectedly  to 
be  abruptly  and  Improperly  started  In  such 
a  manner  as  to,  and  defendent  did  thereby, 
precipitate  plaintiff  against  the  wall  of  the 
shaft  in  which  said  elevator  ascended  and 
descended,  and  crushed  said  plaintiff  be- 
tween said  elevator  oar  and  wall;  •  •  • 
that  plaintiff  Is  Informed  and  believes,  and 
therefore  alleges,  that  said  negligence  con- 
sisted. In  hiring,  and  causing  and  permitting 
to  operate  said  elevator,  an  Inexpert,  In- 
experienced, and  unsafe  operator  or  elevator 
boy,  who  left  his  station  In  said  car  and  di- 
rected and  permitted  plaintiff  to  enter  the 
same  when  It  was  not,  by  reason  of  the  con- 
dition of  the  machinery  operating  It.  and  of 
the  starting  mechanism  of  It.  and  the  con- 
dition the  same  was  left  In  by  said  operator, 
safe  so  to  do.  all  of  which  caused  said  car 
to  start  as  alleged."  The  trial  court  found 


In  accord  with  this  allegation,  and  that  de- 
fendant was  guilty  of  n^llgence  in  hiring 
and  itermlttlng  to  operate  said  levator,  each 
Inexpert  Inexperienced,  and  unsafe  fellow 
serrant.  and  also  tliat  the  negligoice  of  de- 
fendant was  the  csnse  of  the  injury  to  plain- 
tiff. Tbese  findings  are  attat&ed  as  wanting 
ffufflclent  support  in  the  evldencei 

Plaintiff  was  a  janitor  In  defendant's  em- 
ploy, In  its  building  on  the  comer  of  Secratd 
and  Sprhig  streets,  in  Los  Angeles.    It  was 
one  of  hla  duties  early  each  morning  to  take 
down  to  the  lower  floor  a  large  can  In  which 
liad  been  placed  the  waste  paper  and  refuse 
ctdlected  from  the  varions  offices  and  balls 
In  his  charge,  and  oupty  the  same  into  a 
lai^  box  kept  for  that  purpose.   For  this 
purpose,  he  was  authorized  to  use  the  two 
elevators  maintained  and  operated  by  de- 
fendant in  said  bnUding  for  the  accommoda- 
tion of  Its  tenants.   He  was  «igaged  In  the 
performance  of  this  duty  at  the  time  of  the 
accident    The  evldoice  shows  that  he  ap- 
proached the  elevator  shaft  on  the  second 
floor  with  bis  garbage  can  as  one  of  defend- 
ant's two  elevators  came  down  tbe  shaft  and 
stopped  at  the  second  floor.    The  operator, 
a  young  man  named  Eagle,  who  had  been  in 
the  employ  of  defendant  only  a  few  days, 
opened  the  door,  and  stepped  out  into  the 
hallway  to  leave  a  paper  at  an  office  door 
some  50  feet  away.   It  appears  to  have  been 
his  custom  to  deliver  papers  at  varions  of- 
fices.   He  told  plaintiff  that  be  wo>uld  take 
him  down  as  soon  as  he  delivered  thU  pa- 
per, and,  as  he  stepped  out  of  the  elevator, 
plaintiff  stepped  into  it  with  hie  can.  For 
some  reason,  the  elevator  suddenly  started 
down,  going  to  the  bottom,  and  In  some  way 
plaintiff  was  severely  injured  during  the 
progress  downward,  among  other  things  his 
lower  Jaw  being  fractured  in  two  places. 
The  evidence  clearly  showed  that  there  was 
no  defect  of  any  kind  in  tbe  machinery  It- 
self.   The  elevator  was  operated  by  means 
of  a  lever  In  the  car,  thrown  In  one  direc- 
tion along  a  quadrant  to  move  the  car  up, 
and  in  the  other  direction  to  move  it  down. 
When  the  lever  was  at  the  point  midway  be- 
tween tbe  two  ends  of  the  quadrant — in  other 
words,  on  the  center — the  car  would  not  move 
in  either  direction.    When  squarely' on  the 
center,  a  sort  of  locking  device  held  the  lever 
so  It  could  be  moved  in  neither  direction 
without  releasing  or  lifting  a  latch  located 
at  the  handle  of  the  lever.    The  evidence 
was  of  such  a  nature  as  to  warrant  a  condn- 
slon  that  Eagle,  when  he  stopped  the  car  at 
the  second  floor  on  the  occasion  In  question, 
and  left  It  for  the  purpose  of  delivering  the 
paper,  did  not  leave  the  lever  squarely  on  the 
center  and  locked,  but  negligently  left  it  to 
one  side  In  such  a  position  that  when  tbe 
plaintiff  stepped  into  the  car  with  his  gar- 
bage can.  the  weight  thus  suddenly  Imposed, 
and  tbe  probable  jarring  or  shaking  result- 
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iBg  therefrom,  caused  tbe  lerer  to  dip  along 
tbe  qnadxant  and  pot  tbe  car  tnto  motl<m. 
The  machinery  being  In  perfect  condition, 
there  1b  no  other  theory  accoantlng  for  tbe 
atartlng  <^  the  car»  except  tbe  theory  mg- 
gest^CMliat  plaintiff  himself  moved  tbe  lever 
by  strlklitgs^t  with  bis  can  or  pressing 
against  It  In  sDme  way.  It  seems  unlikely 
that  this  could  have  tapDvaeik  If  ^sJerer 
bad  been  aqnarely  on  the  center,  arid  plaln- 
tifl  testified  Ibat  tbe  car  j^Mtimebced  to  nxvve 
the  moment  be  put  his  can  oa  tiie  flow  thero- 
of.  We  axe  satisfied  that  the  trial  court  was 
warranted  In  oondndlng  that  the  starting 
of  the  car  was  due  to  the  failure  of  Bai^e  to 
leave  the  tqwratlng  lever  In  a  secure  posi- 
tion. 

There  was  an  ordinance  of  tbe  city  ct  Los 
Angeles  enacted  in  April,  1906,  providing 
for  ttie  examination  and  licensing  of  opera- 
tors of  passenger  elevators.  It  made  pro- 
vision for  aamlnatUm  by  cranpetmt  offleers 
of  all  persons  desiring  to  operate  any  sucb 
elevator,  as  to  age,  knowledge  of  mechanical 
constmctlon,  and  principal  parts  of  passen- 
ger elevators,  theUr  practical  experience  in 
operating  the  same,  and  their  ability  and 
competency  to  pxt^erly  operKts  them.  It 
provided  for  the  issnance  of  a  license  to  sncli 
as  were  foimd  competent,  and  made  it  nn- 
lawfol  for  any  one  to  operate  any  such  ele- 
vator nnless  licensed  to  do  sa  It  further 
boade  it  unlawful  for  tbe  owner  in  charge 
and  control  of  aiv  bnUding  to  employ  or  per- 
mit any  person  to,  i^rate  a  passenger  ele- 
TatOT  therein  who  was  not  duly  licensed  to 
do  80  vaAer  tbe  provisions  of  tbe  ordinance. 
This  ordinance  wot  bitrodnced  in  evidence 
by  plaintiff,  and  it  vnis  further  diown  that 
Eagle  bad  never  been  licensed  to  operate  an 
devator,  and  that ,  defendant,  thixini^  the 
superintendent  of  ite  building,  had  hired  blm 
-without  makhig  any  tDquIty  In  regard  thcore- 
to.  This,  according  to  tbe  record,  oHUitttnt- 
ed  file  only  sumtantlal  evidence  tending  to 
show  incfunpetm^  aa  the  part  of  Elagle,  ex- 
cept in  80  far  as  snch  Incmnpetency  may 
have  been  ehown  by  the  circumstances  of  the 
accident,  or  negligence  oa  tbe  part  of  de- 
fendant In  hiring  him. 

There  can  be  no  doubt  imder  the  decisions 
In  this  state,  and  in  most  of  the  other  states 
where  the  questicm  has  arisen,  that  the  tall- 
tire  of  the  de^oidant  to  comply  with  tbe  pro> 
visions  of  the  ordinance  by  hiring  and  per- 
mitting to  operate  an  elevator  one  who  was 
not  licensed  was  negligence  per  se.  Tbe  gen- 
eral rule,  which  is  tbe  one  adopted  in  Cali- 
fornia, Is  thus  stated  in  1  Shearman  &  Red- 
fleld  <m  Negligence,  te  sectiott  18 :  **Tbe  vio- 
lation of  any  statutory  <a  valid  municipal 
regulation,  established  for  tiie  benefit  of  pri- 
vate persons.  Is  of  itaelf  sufficient  to  prove 
such  a  breadi  at  duty  as  will  sustain  a  pri- 
vate actlMi  for  negligence  bron^t  by  a  per- 
son belonging  to  tbe  protected  class  if  the 
other  elementa  of  actionable  negligence  con- 
cur."  It  Is  further  said  In  the  same  section 


that  it  is  tbe  opinion  of  the  writers  that  thft 
true  rule  Is  Chat  Che  vlcdati<m  of  sudi  a  stat- 
ute or  ordinance  is  presumptive  evidraice  of 
negligatoe,  wbidi,  If  not  excused  by  other  evi- 
dence, InclndlDg  all  the  surrounding  drcnm- 
stances,  sboidd  be  deemed  ouiCIubIv^  and,  as 
an  example  of  what  Is  meant  by  tbe  e3q;»res- 
siod  as  to  CTPUSlng  evidence,  it  Is  said  that, 
under  iq>eclBl  circumstances,  a  Jury  ml^t  ex- 
cuse an  oiQlssIon  to  give  signals  required  by 
a  statute  as  prudent  under  those  drcnmstan- 
ces.  No  attempt  was  made  in  this  case  to 
show  anything  In  the  way  of  excuse  for  fail- 
ure to  comply  with  the  ordinance^  and  we 
need  not  consider  that  branch  of  tbe  rule. 
As  said  above,  the  quotation  from  ffliearman 
it  Redfleld  states  tbe  rule  adopted  In  this 
state.  Bee  Blemers  v.  Blsoi,  S4  Cal.  418; 
Drlscon  T.  Market  Street,  etc.,  By.  Co.,  07 
Gal.  663,  B65,  82  Pac.  601,  88  Am.  St  Rep. 
20S;  McKune  v.  Santa  Clara,  etc.*  Co.,  UO 
Cal.  480,  486.  42  Pac.  980. 

Both  tbe  allegations  at  the  complaint  and 
the  findings  of  the  court  imply  negligence  tm 
the  part  of  defendant  In  the  operation  of  tbe 
levator  1^  Eagle,  as  vrell  as  n«ligance  In 
ttie  hiring  and  selectifKL  a£  Eagle  as  sudi  Cfp- 
erator.  As  we  have  aeea,  the  evidence  was 
suflkdait  to  warrant  the  cmuAuslon  that  the 
starttaig  of  the  elevator  at  tiie  time  of  tbe 
accident  wu  caused  by  the  n^lgence  of 
Eagle  In  tha  operation  ttieieof.  Such  negli- 
gence •on  Eagle's  part  would  cwdlnarlly,  as 
to  third  pmons  injured  tiiereby,  constitute 
negligence  on  the  part  of  bis  employer,  the 
defendant.  It  is  assumed  by  plaintiff's  coun- 
sel, however.  In  respmse  to  def«idanf  s  claim 
to  that  effect  that  plaintiff  and  Eagle  were 
fellow  servants,  "empl^^ed  by  the  same  em- 
ployer in  tbe  same  general  business,"  a&d 
defendant  tbertfore  claims  that  it  cannot  be 
held  responsible  to  idalntiff  for  tbe  negli- 
gence of  Eatf  ft.  We  will  assume  tor  tbe  pur- 
pose of  this  case  that  Cngg  and  Eagle  were 
fellow  servants,  emplc^ed  by  the  same  em- 
ployer in  tbe  same  general  bu^ess.  Our 
statutory  provision  on  this  subject  (section 
1970,  Civ.  Code)  was  at  tbe  time  of  this  acci- 
dent as  follows :  "An  emplc^er  Is  not  bound 
to  indemnify  his  employee  tor  losses  suffered 
by  the  latter  *  *  *  in  consequence  of  the 
negligence  of  another  perara  employed  by  the 
same  employer  in  the  same  general  bustoess, 
unless  the  negllgioice  causing  tlie  Injury  was 
committed  ta  tbe  performance  of  a  duty  tbe 
employer  owes  by  law  to  the  employee,  or 
unleH  the  employer  has  negleoted  to  u»e  or- 
dtnarji  care  In  tho  geleotUm  of  the  eulpable 
emploi/ee."  (The  italics  are  ours.)  Under 
this  statutory  provlsUm,  an  employer  is  liable 
to  an  employ^  tor  Injuries  resulting  from 
the  mem  negligence  of  a  fellow  servant, 
where  be  had  failed  to  use  ordinary  care  in 
the  stiectkm  of  sudi  fellow  servant.  The  or^ 
dlnance  and  Ito  violation  In  the  selection  at 
Eagle  ccmstituted,  upon  the  record  before  us, 
conclusive  proof  of  n^lgence  on  the  part  of 
defendant  In  the  selectitm  of  tbe  culpable 
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fellow  selrant,  rraidering  the  defendant  li- 
able to  an7  otber  employe  for  damages  caus- 
ed by  hlB  negligence— In  other  words,  making 
tbe  negligence  of  roch  cnlpable  servant  Its 
own  negligence  aB  to  otbw  employes,  as  well 
as  to  otber  persons. 

The  suggestion  that  the  selection  of  Eagle 
was  made  by  a  fellow  servant  ot  plaintiff,  in 
that  Eagle  was  directly  selected  and  employ- 
ed by  the  manager  of  the  bnlldtng,  who  bad 
fall  charge  thereof  for  defendant,  and  hired 
all  tiie  help  thoein,  Is  wlttaoat  force.  It  Is 
too  well  settled  to  admit  of  dlscnsslon  that 
snCb  datlea  of  an  employer  as  are  considered 
personal  to  htm,  among  which  Is  the  duty  to 
use  ordinary  care  in  tbe  selection  of  fellow 
serrants,  cannot  be  delated  to  another  serv- 
ant, and  that,  when  snch  duties  are  confided 
to  another  empl(^e,  snch  empli^e,  in  tbe  per- 
formance of  those  duties  la  the  representa- 
tive of  tbe  employer,  and  not  a  fellow  serr- 
ant  See  Bkelton  r.  Padflc  Lumber  Co.,  140 
Cal.  607,  611,  74  Pac.  13,  and  cases  there  cited. 
We  think  that  there  was  suffldoit  evidence 
to  warrant  tbe  trial  court  in  finding  that  the 
Injuries  to  plaintiff  were  caused  by  the  sud- 
den starting  and  progress  downward  of  the 
elevator  under  the  circumstances  shown,  and 
that  plaintiff  was  not  guilty  of  any  n^ll- 
gence  contributing  tiwreto. 

It  Is  claimed  ilut  tbe  court  committed  sev- 
eral errors  on  the  trial.  Tbe  ordinance  here- 
inbefore referred  to  was  not  allied 'in  the 
complaint;  plahitlff  Blmply  alleging  negll-. 
gence  in  the  manner  we  have  spedfled.  It 
is  u^ed  that  it  was  necessary  to  plead  the 
ordinance  In  order  to  make  it  available  as 
evidence  and  that  tbs  trial  court  therefore 
,  erred  In  admitting  it  over  the  objections  of 
dtilenduit  The  precise  question  thus  pre- 
sented appears  never  to  have  beoa  decided 
by  this  conrt,  but  It  appears  to  us  fbat  upon 
elementary  principles  It  was  admissible  with- 
out bSTing  beai  pleaded.  The  cause  of  ac- 
tion here  alleged  was  not  a  vlolaUon  of  tbe 
ordinance,  but  tbe  negligence  of  the  defend- 
ant, and  tbe  ordinance  was  simply  evidence 
off^ed  to  show  such  negligence.  Under  our 
system  of  pleading,  It  Is  both  unnecessary 
and  bnproper  to  plead  the  evidence  relied  on 
to  establish  tbe  ultimate  facts  essential  to 
a  canse  of  action.  In  BiasingtoQ  v.  South 
Bound  B.  B.  Co.,  62  S.  C.  326,  40  8.  n.  666, 
89  Am.  St  Bep.  005.  an  action  tor  damages 
for  injuries  tor  falling  into  an  excavation 
left  unguarded  In  vlolatiim  of  tbe  provisions 
of  an  ordinance  where  the  ccnnplalnt  simply 
alleged  negligence  in  leaving  the  excavation 
unguarded  and  did  not  properly  all^e  tbe 
existence  of  any  ordinance,  it  was  held  that 
the  ordinance  was  admissible  to  show  the  al- 
leged negligence,  and  the  court  quoted  ap> 
provlngly  from  an  earlier  case  as  follows: 
"This  Is  not  an  action  to  enforce  tbe  per- 
formance of  any  duty  Imposed  by  an  ordi- 
nance of  the  dty  of  Charleston,  or  to  enforce 
the  payment  of  any  tax  or  penalty  imposed 
by  such  ordinance,  but  the  canse  of  action 
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bere  Is  the  negligence  of  the  detendant  com- 
pany resulting  in  the  death  of  the  intcBtate; 
and  the  ordinances  of  de  dty  are  <«il7  re- 
ferred to  B»  showing  sncb  negligence.**  in 
Bragg  T.  Met.  Bt  By.  Co..  102  Ma  381,  350, 
01  8.  W.  527,  6S2,  where  a  similar  question 
was  presented,  it  was  said :  "Should  it  [tbe 
ordinance]  be  excluded  because  not  pleaded? 
We  tbhik  not.  Where  a  suit  is  based  on  an 
ordinance,  it  should  be  pleaded,  •  •  • 
but,  where  tiie  ordinance  Is  merely  soai^t  to 
be  Introduced  as  an  evidential  ftict,  it  wonld 
seem  on  prlndple  that  It  need  not  be  pleaded. 
And  this  is  so  becanae  it  is  neceasarr  to 
plead  only  tbe  ultimate  and  substantial  facts 
necessary  to  ccnistltute  the  canse  of  action." 
See,  also,  Blley  t.  Wabash,  eto..  By.  Ca.  18 
Ma  Apik  885.  These  cases  appear  to  ns  to 
state  the  true  rule.  Some  of  the  cases  dted 
by  counsel  for  defendant  were  cases  where 
it  was  not  attempted  to  all^  any  negllgmce 
other  than  tbe  vlolatiim  of  an  ordinance,  and 
the  ordinance  was  not  ^1  pleaded.  If  tbe 
auction  as  to  the  ordinance  was  strldnn 
out,  nothing  remained  to  show  negligence. 
Of  these  Lake  Erie  &  W.  B.  Ca  T.  Mlkesell, 
28  Ind.  App.  895,  66  N.  E.  488,  Is  an  examplfc 
In  such  cases  It  is  held  that  the  ordinance 
must  be  properly  pleaded,  and  that  the  com- 
plaint should  also  aver  that  the  or^ance 
was  in  force  at  the  time  of  the  occnrrence  of 
the  act  compltined  of.  Sudi  ruling  does  not 
appear  to  us  to  be  inconaistmt  with  our  con- 
dnslon.  Treating  tiie  ordinance  rimiHy  as 
evidence  ot  the  obligaticm  resting  on  defend- 
ant in  the  matter  of  the  selectkm  of  em- 
ployes, it  was  not  necessary  for  plalntlir  to 
show  that  It  had  not  been  repealed.  The  pre- 
sumption, in  tbe  absence  of  evidence,  was 
that  It  was  stlU  in  force. 

What  we  have  said  upan  ttils  point  also 
a  tufflciost  answer  to  the  claim  that  the  tes- 
timony showing  that  Eagle  liad  never  be«i 
licensed  idiauld  not  have  been  admitted. 
Tbere  would  be  much  force  in  some  of  the 
claims  of  learned  counsel  for  defendant  In 
rel8tl(Hi  to  the  ^ect  of  this  ordinance  If 
the  allegations  of  the  complaint  and  tlie  find- 
ings did  not  sufficiently  show  any  negligeDce 
other  than  the  selection  of  an  Incompetent 
elevator  operator;  but,  as  we  have  said, 
they  do  BODdently  diow  negligence  in  tbe 
<q>erati<Bi  of  tbe  elevator  by  tbe  operator,  for 
which  n^lgence  defendant,  by  reason  ot  its 
failure  to  use  ordinary  care  in  the  selection 
of  snch  curator.  Is  responsible  to  any-  other 
empl(^€  Injured  tbereby  without  fault  <n 
his  own  part  There  was  no  prajodlclal  ei^ 
ror  In  striking  out  the  condndlng  portion  of 
an  answer  given  1^^  witness  Macomber  to  a 
question  asked  him  on  cross-examination  by 
defendant's  counsel.  Tbe  portion  strlck«i  out 
was  In  no  way  responsive  to  tbe  question, 
and  the  portl<m  allowed  to  remain  constltot- 
ed  a  complete  answer. 

There  was  no  eiror  In  striking  out  an  an- 
swer given  by  witness  Col  Ion  to  the  some- 
what vogue  questicHi :  *'What  was  Gragg  do- 
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log  holding  on  to  the  grill  wo  AT  Was  he 
holding  on  lUce  a  man  who  waa  hart,  or  a 
man  who  waa  in  tl^e  poBseasIcoL  of  his  facul- 
ties?" CoUon  was  in  the  lohby  on  the  lower 
'  floor,  adjaomt  to  the  elevator  shaft,  and  had 
testified  tliat  he  saw  the  elevator  coming 
down,  and  the  plaintiff,  therein,  endeavoring 
10  bold  on  to  the  grill  work  of  the  elevator, 
with  bis  feet  above  the  bottom  of  fha  car. 
nntU,  as  the  elevator  nearly  reached  the  bot- 
tran,  he  fell  to  the  floor  of  the  cage.  He  an- 
swered the  above  qneatlon:  "Well,  I  should 
say  be  was  In  possession  of  bis  fiicnltleB." 
We  tbtaik  It  manifest  that  this  was  a  mere 
«ODClnBkm  of  the  witness  iip<m  a  matter  con- 
cerning whicli,  nnder  tbe  drcnmstances.  be 
was  in  no  better  condition  to  Jndge  than 
would  be  any  otlier  persm  to  whom  tlie  acts 
of  plBlntltr.  as  detailed  hf  Collon,  mls^t  be 
related,  and  that  the  rule  of  People  v.  Manoo- 
Slan.  141  Cal.  692,  7S  Pac  177,  and  other 
like  cases  has  no  aiq;>llcati<»i. 

The  Judgment  and  order  denying  a  new 
trial  are  affirmed. 

Wecmicur:  SHAW.  J.;  SU)S8,  J. 


BOOKER  V.  CASTILLO  et  ai.  (L.  A.  2.191.) 
(Supreme  Court  of  Galifomia.   Dec.  16.  1008.) 

1.  HuBBAVn  Ann  Wipe  (I  282*)— "CoioinN- 
rrr  Pbofkbtt"— PaEsuicpnonB— Statutoby 
Provisions. 

Under  the  provisions  of  Civ.  Oode,  I  164, 
before  the  amendment  of  March  19.  1889  (St 
1889.  p.  328,  c.  219),  that  all  property  acquire 
ed  after  marriage  by  a  husband  or  wife,  or 
both,  except  by  gift,  bequest,  devise,  or  descent, 
is  c<»nmunity  property,  the  presumption  was 
that  property  conveyed  to  a  hnsband  or  wife 
after  their  marriage  by  other  than  a  deed  of 
gift  was  community  property,  which  presump- 
tion conld  be  overcome  only  by  showing  that  it 
was  acquired  by  gift,  t>eque«t,  devise  or  de- 
scent, wtiich,  under  sections  162  and  163,  would 
jnake  It  their  separate  property. 

fEd.  Note.— For  other  cases,  see  Husband  and 
Wife.  Cent.  Dig.  »  913,  914 ;  Dec  Dig.  t  262.* 

For  other  definitions,  see  Words  and  Phrases, 
-vol.  2,  pp.  1343.  1344;  vol.  &  p.  7608.] 

2.  Husband  and  Wira  (|  114*>— Community 
Pbopebtt— PBESUMPnoHS— Statutobt  Pbo- 

VIHI0N8. 

The  amendment  of  March  19,  1889  (St. 
3889,  p.  328,  c.  219),  to  Civ.  Code.  {  164.  pro- 
viding that  property  conveyed  to  a  married 
woman  by  a  writing  shall  be  presumed  to  be  her 
separate  property,  and  that  the  presumption 
fihall  be  conclusive  in  favor  of  a  purchaser  or 
incumbrancer  in  good  faith  for  a  valuable  con- 
wderation.  wa.i  not  retroactive. 

TEd.  Note.— For  other  esses,  see  Hn«bnnd  and 
Wife,  Ont.  Dig.  {  895;  Dec.  Dig.  1 114.*] 

3.  Husband  and  Wipe  (§  262*)— Action  bt 
Husband  to  Recover  Land  Comvetbd  bt 
Wife— CoMMCNiTT  Pbopebtt. 

The  amendment  of  March  3.  18!>3  (St. 
1S93.  p.  71,  c,  fiS),  to  <Mv.  Code,  f  IW.  provid- 
ing that  wiiere  married  women  have  conveyed 
Innd  acquired  prior  to  May  19.  1880,  the  hus- 
band, his  heirs,  or  assigns  shall  be  barred  from 
suing  to  show  that  the  land  waa  community 
property,  or  to  recover  it  after  July  1, 1891,  and  .  eight-twelfths  therecrf ;  that  fonr  of  the  de- 
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the  amendment  of  March  4,  1897  (St.  1897,  p. 
63,  c.  72),  making  tbe  provision  applicable  where 
a  wife  shall  thereafter  convey,  and  providing 
that,  as  to  future  conveyances,  the  action  must 
be  commenced  within  a  year  from  the  filing  for 
record  of  tbe  conveyances,  were  simply  stat- 
utes of  limitation,  and  did  not  change  the  pre- 
sumption that  land  conveyed  to  a  wife  before 
the  amendment  of  March  1&  1889  (St.  1889,  p. 
328,  c.  219),  which  took  effect  May  19,  1889, 
by  other  than  a  deed  of  pft,  waa  cmnmunity 
property. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  8«  913,  914;  Dec  Dig.  S  262.*] 

4.  Statutes  (f  l99*)— Conbtbtjction— "OOH- 

VET'  * — *  'Con  VEYED* '— "Con  VETA  NCEB. ' ' 

Tht  words  "convey,"  "conveyed,"  and  "con- 
veyances," as  used  in  the  amendments  of  March 
3.  1893  (St  1893.  p.  71,  c  62),  and  March  4, 
1897  (St  1897,  p.  m,  c.  72),  import  a  transfer 
of  the  title,  according  to  their  ordinary  mean- 
ing when  used  in  reference  to  real  pnqwrty,  and 
the  amendments  do  not  apply  to  a  married  wo- 
man's mortgage  on  laud  to  secure  a  debt,  a 
mortnge  being  merely  a  iieo  whlcb  transfers  no 
titleli  view  of  Civ.  Code,  }  2872,  defining  a 
lien;  section  2877  providing  that  mortgages 
shall  be  subject  to  all  tbe  provisions  of  the 
chapter  (on  liens),  and  section  2888  declaring 
that  a  lien  transfers  no  title  in  the  itroperty 
subject  thereto. 

[Ed.  Note.— For  other  Statutes, 
Dec.  Dig.  I  199.* 

For  other  definitEons,  see  Words  and  Phrases, 
vol.  2,  pp.  1570-1575:  vol.  8.  p.  7618;  vol. 
2,  pp.  1575-1584;   voL  8.  p.  7619.] 

MOBTGAGBS  ff  l*)—GOITSTBUCrnON— "CON- 
VEY ANCES." 

Civ.  Code,  I  1216,  defining  tbe  term  "con- 
veyance," as  used  In  the  recording  act,  to  be  any 
instrument  in  writing  by  which  any  estate  or 
Interest  In  real  property  is  mortgaged,  etc.,  ap- 
plies only  to  tbe  recording  act  and  does  not 
make  a  mortgage  a  conveyance  of  real  prop- 
erty in  any  other  sense. 

[Ed.  Note.— For  other  cases,  see  Hor^ages, 
Cent  Dig.  f  1 ;  Dec  Dig.  |  1.*] 

Department  1.  Appeal '  from  Superior 
Court,  San  Luis  Obispo  Coun^;  D.  P.  Un- 
angst,  Jndge. 

Action  by  L.  W.  Bocrtter,  executor  of  Ten- 
neaaee  A.  Andrews,  against  Oregoilo  Castillo, 
whose  true  name  Is  Oregorio  Valencia,  and 
others.  From  a  Judgment  (Or  plaintiff  and 
an  order  denying  a  new  trial,  defendants  ap- 
peal. Reversed. 

Wm.  Mallagh  and  Wm.  Shipsey,  for  appel- 
lants. R.  V.  Bouldin  and  Carpenter  &  Gib- 
bons, for  respondent. 

ANGELLOTTI,  J.  1*18  Is  an  appeal  by 
defendants  from  a  judgment  and  an  order 
denying  their  motion  for  a  new  trial  In  an 
action  commenced  by  plalotiff  on  June  12, 
1905,  to  have  It  determined  that  ttie  estate 
of  his  testatrix  is  the  owner  of  a  tract  of 
land  contalDing  some  160  acres  In  San  Luis 
Obispo  county,  and  that  defendants'  claims 
thereto  are  without  right  PlnlntlfiTs  claim, 
sustained  by  the  findings  and  Judgment,  Is 
that  the  estate  of  Mrs.  Andrews  owns  the 
whole  property.  The  defendants*  claim  Is 
tbat  snch  estate  owns  only  an  undivided 
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fendants,  snrrlvlng  cblldren  of  Juan  Gafitlllo, 
deceased,  e&di  owns  an  undivided  one- 
twelfth  ;  and  tbat  the  whole  property  Is  anb- 
ject  to  administration  In  the  matter  of  the 
estate  of  Juan  Castillo,  of  which  one  of 
Bald  children,  Graciano  Castillo,  la  admin- 
istrator. 

The  material  facts  are  clearly  set  forth 
in  the  findings  of  the  trial  court  Plaintiff's 
claim  iB  hased  entirely  on  a  sheriff's  deed 
executed  after  sale  in  foreclosure  proceed- 
ings on  a  mortgage  given  on  the  Interest  of 
Gorgonia  Valencia  in  said  property  by  the 
administrator  of  her  estate  on  order  of  the 
court  duly  made  in  the  administration  of 
her  estate.  It  was  authorized  to  be  given 
and  was  ^ven  to  secure  a  loan  of  $1,100, 
made  by  plaintiff's  testator,  Mrs.  Andrews, 
to  enable  the  administrator  of  Mrs.  Ore- 
gorio  Valencia's  estate  to  satisfy  a  fore- 
closure decree  on  a  prior  mortgage  on  the 
property,  given  by  her  and  her  husband, 
Oregorlo  Valencia,  on  November  9,  1895, 
to  one  B.  Slnshelmer,  and  assigned  to  the 
Andrews  Banking  Company,  and  the  money 
loaned  wrb  nsed  for  the  authorized  purpose. 
The  mortgage  of  Novenrtwr  9, 1895,  was  given 
to  renew  a  former  mortgage  given  by  the 
same  parties  on  December  2,  1S89,  which  had 
been  given  to  renew  a  mortgage  on  the  same 
property  executed  to  Slnshelmer  by  Gorgonia 
alone  on  December  4,  1883,  while  she  was 
the  wife  of  Juan  Castillo.  It  is  not  disputed 
by  defendants  that  the  tthericrs  deed  vested 
in  the  estate  of  Mrs.  Andrews  whatever  in- 
terest Gorgonia  Valencia's  estate  had  in  the 
property;  the  claim  being  that,  as  to  an  un- 
divided four-twelfths  thereof,  neither  Gor- 
gonia nor  her  estate  ever  had  any  Interest 
From  July  5,  1860,  to  October  6,  1884,  Juan 
Castillo  and  said  Gorgdnla  were  husband  and 
wife.  This  relation  was  terminated  on  the 
last  named  date  by  the  deatli  of  Juan.  For 
at  least  10  years  next  preceding  his  death, 
they,  with  their  children,  resided  on  this 
property.  During  this  time,  viz.,  on  October 
17,  1882,  one  Joaquin  Dughl  made  and  de- 
livered to  said  Gorgonia,  the  wife,  a  deed 
purporting  to  grant,  bargain,  sell,  and  con- 
vey ttie  property  to  her  for  the  expressed 
consideration  of  $650.  Accepting  the  theory 
most  favorable  to  plaintiff,  said  Dughl  was 
at  the  time  of  the  execution  of  this  deed  the 
owner  of  the  property.  It  Is  not  intimated 
that  the  purchase  price  was  not  paid  from 
community  funds.  The  only  evidence  on 
the  question  Is  the  deed  Itself.  No  convey- 
ance of  the  property  was  ever  made  by  Juan 
to  bis  wife.  Juan  left  six  children,  two  of 
whom  (Juanlta  and  Ellnora)  died  before 
Gorgonia,  never  having  attained  the  age  of 
majority,  married,  or  .bad  Issue.  The  other 
four  children  are  defendants  here.  Letters 
of  administration  on  the  estate  of  said  Juan 
were  issued  to  Graclano  Castillo,  one  of 
said  children,  who  Is  both  personally  and  as 
such  administrator  a  defendan't  here,  and 
■aid  estate  Is  still  pending  nnsetUed  and 


undistributed.  From  the  time  of  Jaan's 
death  to  her  marriage  with  Oregorlo  Valen- 
cia, February  IS,  1886,  Gorgonia,  with  her 
children  by  Jnan,  continued  to  reside  on  this, 
properly.  From  the  death  of  Gorgonia,  De- 
cember 27,  1895,  her  surviving  husband.  Ore- 
gorlo, with  her  surviving  children  by  Juan, 
except  Gradano,  and  her  chlldreai  by  Gr«> 
gorlo,  continued  to  reside  thereon. 

If  the  property  at  the  time  of  the  death  of 
Juan  was  community  property,  Gorgonia  then 
succeeded  to  six-twelfths  thereof  as  snrrlv- 
lng wife,  and  snbsequently  to  the  two- 
twelfths  of  the  children  Juanlta  and  Elloora, 
who  died  pending  administration  of  tlieir 
father's  estate,  as  hereinbefore  specified, 
and  the  remaining  four-twelfths  belonged  to 
the  four  surviving  children  of  Juan.  Plain- 
tiffs claim  that  the  estate  of  Gorgonia  had 
any  greater  interest  than  an  undivided  two- 
thirds  is  necessarily  based  on  the  contention 
that  the  property  must  here  be  regarded  as 
having  constituted  separate  property  of  Gor- 
gonia at  the  time  of  the  death  of  Jnan.  Cas- 
tillo. 

Upon  the  foregoing  facts.  It  Is  dear  that 
it  must  be  held  that  the  property  was  com- 
munity property  at  the  time  of  Hie  deatli 
of  Juan,  October  6,  1884,  and  that  the  wife's 
Interest  therein  up  to  that  time  was  only 
such  Interest  as  she  would  succeed  to  upon 
his  death.    Prior  to  the  adoption  of  the 
amendment  of  March  19,  1889  (St.  18SD.  p. 
828,  c.  219),  to  section  164  of  the  ClvU  Code. 
tSxe  presumption  was  that  property  conveyed 
to  either  hmfband  or  wife  after  their  mar- 
riage by  a  conveyance  other  than  a  deed  of 
gift  was  community  property  (see  Nllson  v. 
Sarment  [Cal.]  96  Pac.  815,  and  cases  there 
dted),  and  this  presumption  <X)uld  be  over- 
come only  by  a  showing  that  the  property 
was  In  fact  acquired  by  the  spouse  in  such 
a  way  as  to  make  It  separate  property  tid- 
der  the  provisions  of  sections  1^  and  IAS  of 
the  Civil  Code.   As  we  hare  said,  there  was 
no  attempt  to  make  any  such  showing  in 
this  case,  and  the  presumption  that  it  was 
community  property  is  therefore  controlling. 
The  amendment  of  March  19,  1889,  to  sec- 
tion 1«4  of  the  Civil  Code,  changed  this  pre- 
sumption by  adding  to  the  section  the  words, 
"but  whenever  any  property  Is  conveyed  to 
a  married  woman  by  an  instrument  In  wilt- 
ing, the  presumption  Is  that  the  title  Is  there- 
by vested  in  her  as  her  separate  property." 
and  provided  that  such  presumption  should 
be  conclusive  In  favor  of  a  purchaser  or  In* 
cumttrancer  In  good  faith  and  for  a  valuable 
consideration,    As  to  this  amendment.  It 
was  said  in  Nllson  v.  Sarment  supra :  "It  is 
thoroughly  settled  that  the  amendment  of- 
1889  is  not  retroactive,  and  has  no  applica- 
tion to  property  acquired  by  husband  or  wife 
before  its  enactment"    This  statement  is 
fully  smarted  by  the  authorities.  Jordan 
V,  Fay,  98  Cal.  264,  83  Pac.  95;  Gwynn  v. 
Dlerssen,  101  Cal.  S63,  86  Pac.  103:  Lewis 
V.  Bums.  122  OaL  858, 5S  Pac.  1S2L  Oliere  waa 
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no  farther  change  In  tiie  law  nntn  Hardi 
d.  1888,  when  aectlon  164  was  again  amend- 
«d.  Fnun  what  haa  beesi  aald.  It  la  dear  that 
VP  to  this  time  tbe  wife's  only  Intereat  In 
the  property  was  mich  aa  she  had  acquired 
tinder  the  lawa  of  sacceHlon  from  her  hoa- 
band,  Juan,  and  from  her  two  dilldren  who 
had  died  pending  the  adminlatratlon  of  hla 
eitate. 

On  March  8,  1803,  aectlon  164  of  the  drn 
Code  waa  again  amended  by  tbe  addition  of 
the  f  (blowing :  "And  In  caaea  where  married 
women  have  conveyed  .real  property,  which 
they  acquired  prior  to  May  nineteenth,  eigh- 
teen hundred  and  eighty  nine,  the  hnebanda, 
or  their  helra  or  aaslgna.  oC  aald  married 
women  shall  be  barred  from  commencing  any 
actkm  to  diow  that  said  real  pn^erty  waa 
commnnlty,  or  to  recoTer  aald  real  looperty 
from  and  after- July  flrat,  eighteen  hnndred 
and  ninety  four."  fit  1893.  p.  71.  c  62.  On 
March  4, 1897,  thla  provision  waa  amended  in 
sodi  a  way  aa  to  make  it  apjdicable  to  fn- 
tnre,  as  well  aa  past  conveyances,  by  insert- 
ing the  words  "or  shall  hereafter  caavey" 
and  providing  that  aa  to  fntnre  "convey- 
ances" the  action  mast  be  commenced  with- 
in "one  year  frtHn  the  filing  tor  record  In 
the  recorder's  office  of  sndi  conv^ancea. 
*  •  •  "  St  1897,  p.  68,  a  72.  Neither  of 
these  amendments  purported  to  change  the 
presomptlon  arising  out  of  a  conveyance 
made  to  a  married  wmnan  jvlor  to  May, 
1888,  when  the  amendment  to  March,  1889, 
took  effect,  and  both  were  sinqdy  statutes 
of  •Ihultatlon.  It  was  said  in  Peiaer  t.  Grif- 
fin, 125  Cal.  9,  13,  S7  Pac.  680,  speakhig  of 
the  amendment  of  1893:  "Thia  la  a  perfect- 
ly valid  statute  of  limitations  fixing  the 
time  within  whldi  an  actltm  to  avoid  anch  a 
past  conveyance  of  the  wife  must  be 
brought" 

We  do  not  consider  It  necessary  to  discuss 
certain  conatitntlonal  objections  made  I9  de- 
fendants to  these  provlsloiui,  whicb  it  Is 
aald  were  not  brought  to  tbe  attention  of 
the  court  In  Pelser  v.  Griffin,  supra,  for  we 
are  of  the  opinion  that  nelOieT  la  applicable 
under  the  facts  of  tttia  case.  We  are  satisfied 
that  neither  provision  has  any  appllcatl<ni 
to  a  case  where  the  married  wtnnan  haa 
flfanply  purported  to  mortgage  property  as 
security  for  a  debt.  The  language  of  the 
provision  la  "where  married  women  have  con- 
veyed real  property,"  etc.,  "where  married 
women  have  conveyed  or  shall  hereafter 
convey  real  ptvqierty,"  etc.,  and  "as  to  con- 
veyances,** etc  The  words  "conveyed,"  "con- 
vey," and  "conveyance"  when  used  in  ref- 
erence to  re^  property  ordinarily  import  a 
transfer  of  the  title.  With  na  a  mortgage  la 
a  mere  Hen,  which  trantfers  no  title  to,  tbe 
property  subject  to  the  lien.  GIv.  Code,  H 
2872,  2877.  2888.  There  ia  nothing  in  tbe 
language  of  sectlm  164  of  the  Civil  Cod«^  aa 
amended,  to  Indicate  that  these  words  were 
used  thei^  hi  a  different  sense.  PlalntUTs 
counsel  points  to  sectkm  1215  of  the  Civil 


Code  in  sn^rt  of  hla  dalm  Oiat  a  mortgage 
la  a  conv^aztce  within  the  meaning  of  sec- 
tion 164  of  the  Civil  Code,  but  as  was  said 
in  Stewart  v.  Powers,  88  GaL  614,  518,  S3 
Pac  486,  "this  section  defines  the  term  'con- 
veyance* only  'as  used'  In  the  recwdlng  act, 
and  doea  not  bnply  that  a  mortgage  la  In 
fact  a  conveyance  of  real  property,  but  rath- 
»  tAe  contrary ;  for  if  it  were  a  conveyance, 
and  80  regarded  and  undentood,  it  need  not 
have  hem  included  in  the  definition."  We 
can  find  no  warrant  for  extending  the  effect 
of  this  statute  of  llmltatlona  to  make  It  in- 
clude casea  not  fairly  within  the  meaning  of 
the  language  used.  It  must  therefore  be  held 
that  at  the  time  of  her  death  tiie  wlfb  had 
not  conveyed  the  property,  and  that  np  to 
that  time  the  statute  had  no  application, 

Aa  we  luve  said,  there  was  a  mortgage 
executed  19  the  adiolniatrator  of  (he  eatate 
of  tbe  deceased  wife,  under  order  of  the 
court  having  Jnrtedictlon  of  her  eatate  for 
purposes  of  adminlatratlon,  a  forecloeure 
thereof,  and  a  sheriff's  deed  to  plaintlfl,  aa 
purchaser  at  the  aale.  It  may  well  be  doubt- 
ed whether  the  amendments  under  considera- 
tion can  be  construed  aa  applying  to  trans- 
actloas  of  tSm  l^al  representative  of  a  wife, 
after  her  death.  But,  it  we  concede  that 
tbeg  are  applicable  to  such  tranaactions.  It 
cannot  anil  idalntlff.  What  we  have  jMid 
aa  to  the  mortgagee  executed  by  the  wife 
ia  equally  ankUeable  to  the  mortgage  ex- 
ecuted by  the  administrator.  If  the  sherlflTs 
deed  executed  after  sale  on  foredoanre  of 
the  mortgage  la  r^nrded  aa  a  conv^ance  by 
the  wife,  plaintlfl  la  not  in  position  to  de- 
rive any  ben^t  from  this  statute  of  limi- 
tation, for  the  statate  had  not  run  at  the  time 
of  the  commraicement  of  thla  actlott.  Aa  to 
conveyancea  made  after  the  amendmmt  of 
1897,  the  time  prescribed  when  the  husband, 
his  heirs,  or  aaslgna  would  be  barred  waa 
"from  and  attee  one  year  fnnn  the  filing  tor 
record  in  the  recordw'a  office  of  audi  nmvey- 
ancea  respectively."  It  does  not  appear  when 
this  tiierlflTa  deed  waa  filed  for  record*  but 
It  does  appear  that  It  waa  not  executed  and 
delivered  until  AprU  15,  1905,  and  that  the 
amoided  complaint  in  ttils  action  waa  filed 
within  five  months  thereafter. 

In  view  of  our  conclusion  <m  these  mat- 
ters,  It  is  unnecessary  to  consider  other  rea- 
sons advanced  by  defendants  why  the  amend- 
ments of  1898  and  1897  are  not  applicable 
here.  For  the  reasons  stated,  they  do  not 
bar  defendants  from  showing  that  the  prop; 
erty  waa  commnnlty  property  of  Juan  Cas- 
tillo at  the  time  of  his  death,  or  from  assert- 
ing their  rights  therein  aa  audi  community 
property.  It  foUowa  that  the  estate  of  Mrs. 
Andrewa  acquired  no  interest  to  the  prop- 
erty by  vlrtae  of  the  foredosnre  proceed- 
Inga,  and  the  deed  baaed  thereon,  other  than 
audi  Intereat  aa  the  surviving  wife,  Gor^ 
gonia,  haa  acqoired  under  the  law  of  suc- 
cession, via.,  an  undivided  el|^t-twdf tha ; 
that  the  aurvivlng  diUdren  of  aald  Juan  and 
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aald  Gorgonia,  tIb.,  defendants  Angellta  Cas- 
tillo. Gradano  Castillo,  John  Castillo,  and 
Joa^b  CasUllo,  each  own  an  undivided  one- 
twelfth  thereof,  and  the  whole  property  Is 
subject  to  adndnlstratlon  In  the  matter  of 
the  estate  of  Juan  Castillo,  deceased. 

In  view  of  the  findings  of  ownenshlp  of  the 
property  In  the  estate  of  Mrs.  Andrews,  and 
the  right  of  possession  thereto  of  tbe  exe- 
cutor of  her  will,  we  do  not  feel  warranted 
In  directing  a  judgment  In  favor  of  defend- 
ants on  the  findings. 

The  Judgment  and  order  denying  a  new 
trial  are  reveraed. 

We  concur :  SLOSS,  J. ;  SHAW,  J. 


WBIiDON  V.  ROGERS  et  al.    CL.  A.  2.217.) 

(Supreme  Conrt  of  California.    Dec  15,  1908. 
ReheariDg  Denied  Jan.  14,  1909.) 

1.  Appeal  and  Ebeor  (|  1226*)— Abtibmance 
—Liability  on  Undkbtaking. 

An  ez  parte  judgment  against  defendant 
on  an  .undfertalring  glvea  under  Code  Civ.  Froc 
S  942,  to  stay  pro^edings  oa  his  appeal  from 
an  order  refusing  to  vacate  an  order  for  an  ex- 
ecution on  an  old  judgment,  awarded  on  affirm- 
ance of  tOe  order,  is  void,  where  he  did  not  sign 
tbe  andertaking,  no  new  proceeding  or  action 
was  instituted  agaioat  him,  and  no  summons, 
notice,  or  other  procesa  was  served  upon  him. 

[Eld.  Note.— Por  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  I  1225.*] 

2.  Appeal  ahd  E^bob      1236*)— Urdkbtak- 
iN  08— JDDQMENTS— Validity. 

Code  Civ.  Free.  9  942,  authorizes  an  un- 
dertalEiDg  to  star  proceedings  on  an  appealed 
judgment  or  order  directing  the  "payment  of 
rncmey,"  and  provides  for  an  ex  parte  judgment 
or  order.  Section  685  authomes  a  court  to 
allow  a  judgment  to  t>e  carried  into  execution 
after  the  lapse  of  five  years.  The  superior 
court,  under  section  685,  ordered  execution  to 
issue  on  an  old  judgment  against  defendant, 
specifying  the  amount  thereof,  the  amount  of 
interest,  and  the  total  amount  due.  Defend- 
ant appealed  from  an  order  refusing  to  va- 
cate such  order  and  refusing  to  quash  tbe  ex- 
ecution, and  furnished  an  undertaking  under 
section  942  in  double  the  amount  of  the  judg- 
ment, prondinv  that,  on  affirmance  of  the  or- 
der appealed  from,  defendant  would  pay  the 
"amount  directed  to  be  paid"  by  such  order. 
Held,  that  the  appeal  was  not  from  an  order 
directing  tbe  "payment  of  money,"  and  did  not 
nuthorize  an  undertaking  under  section  942; 
tbe  order  allowing  tbe  execution  being  unau- 
thorized BO  far  as  ft  purported  to  direct  the  pay- 
ment of  money,  so  that  no  judgment  could 
properly  be  entered  on  the  uDdertaxing  against 
the  sigoera  or  against  defendant. 

{Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  »  4778-4784;  Dec.  Dig.  | 
1236.*] 

3.  Appeal  and  Ebbob  (§  4^*)— Stat  of  Pbo- 
cbedinqs. 

Under  the  express  terms  of  Code  Civ.  Proc. 
!i  949,  on  the  giving  of  an  undertaking  under 
section  941  on  appeal  from  an  order  refusing 
to  vacate  an  order  allowing  an  execution  on 
an  old  judgment,  proceedings  on  the  order  were 
stayed  so  tar  aa  there  could  be  any  proceedings 
iipOD  such  order,  but  proceedingB  on  the  judg- 


ment and  the  execution  were  not,  and  could 
Dot  be,  stayed  thereby. 

[EA.  Note.— For  other  cases,  sea  Appeal  and 
Error,  Dec  Dig.  {  485.*] 

4.  Appeal  and  Ebbob  (S  1237*)— Undebtak- 
iNo  fob  Scpebsedbas— How  ENroBCEo. 
An  undertaking  on  snpeisedeas  ordered  br 
the  Supreme  Court  conld  be  enforced  action 
only,  and  not  by  a  aumma^  Judgment,  witbont 
process  or  notice  as  specially  provided  in  case 
of  an  undertaking  given  under  Code  Civ.  Proc 
I  942,  on  appeal  from  a  money  Judgment- 

[Ed.  Note.— Ftor  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  1237.*] 

D^Mrtment  1.  Appeal  from  Superior  Coart. 
Los  Angeles  County;   QeOTgs  H.  Hntton. 

Judge. 

Action  by  Sophie  B.  Weldon,  T.  J.  Weldon's 
executrix,  against  Ralph  Refers  and  others. 
From  a  Judgment  against  defendant  and  his 
sureties  on  an  undertaking  upon  appeal,  they 
appeal.  Reversed. 

See.  also,  151  Cal.  432,  90  Pac.  1062. 

Rehearing  ^ied;  Beatty,  O.  J.^  dissent- 
ing. 

McNutt  &  Hannon.  tor  appellants.  Louis 
Luckel,  for  respondent 

SHAW,  J.  Appeals  are  here  presented 
from  a  Judgment  of  the  superior  court,  enter- 
ed, ex  parte,  against  Ralph  Rogers,  defend- 
ant in  a  former  judgment,  and  Itlat>el  Bailey 
Rogers  and  Hugh  Glassell  as  sureties  tn  an 
undertaking,  given  upon  a  former  appeal  in 
the  cause  for  the  purpose  of  securing  a  stay 
of  proceedings.  See  Weldon  v.  Rogers,  151 
Cal.  432,  90  Pac.  1062,  decided  In  this  court 
June  22,  1907.  On  April  2,  1891,  a  Judgment 
was  entered  in  the  superior  court  for  $3,979.15 
in  favor  of  T.  J.  Weldon  against  Ralph  Rog- 
ers, This  Judgment  remains  unpaid.  On 
April  10,  1905,  on  motion  of  tbe  present  re- 
spondent, who  was  then  and  is  now  acting  as 
executrix  of  the  estate  of  T.  J.  Weldon,  de- 
ceased, an  order  was  made  in  that  cause  the 
material  part  of  which  Is  as  follows,  to  wit: 
"It  Is  now  therefore  ordered  that  execution 
issue,  and  that  the  said  Judgment  be  enforced 
In  favor  of  Sophie  B.  Weldon,  executrix  of 
the  last  will  and  testament  of  said  T.  J. 
Weldon,  deceased,  plaintiff  herein,  and  against 
the  defendant  Ralph  Rogers,  for  the  sum  of 
$3,979.15,  with  Interest  from  April  2,  1891.  at 
the  rate  of  7  per  cent,  per  annum,  now 
amounting  to  $7,879.44."  Ralph  Rogers  mov- 
ed the  said  court  to  set  aside  this  order  and 
recall  and  quash  said  execution,  and  on  Ma>* 

22,  1905,  the  court  made  an  order  drying 
said  motion.  From  the  latter  order  said  Rog- 
ers appealed,  giving  the  usual  $300  undertak- 
ing on  appeal,  under  section  941,  Code  Civ. 
Proc.  Upon  this  undertaking,  be  applied  to 
this  court  for  a  supersedeas  staying  proceed- 
ings on  the  Judgment  and  execution  afore- 
said. On  October  16,  1905,  this  court  denied 
the  said  application.   Thereafter,  on  Octoljer 

23,  1905,  the  undertaking  now  in  question. 


•For  otber  ossm  ses  lune  topic  and  section  NUMBER  In  D«c.  *  Am.  Digs-  IW?  to  daU,  *  Rcportsr  Intexi 
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executed  by  Mabel  Bail^  Bogen  and  Hugh 
Olassell.  but  not  by  Ralph  Rogers,  was  filed 
In  the  superior  court.  It  Is  In  doable  the 
Amount  of  the  aforesaid  Judgment,  declares 
that  it  Is  given  to  stay  proceedings  on  the 
order  for  the  Issuance  of  the  execution  and 
also  on  the  order  refusing  to  vacate  the  said 
order  and  recall  the  execution,  and,  as  pre- 
scribed by  section  942,  Code  Civ.  Proc,  It 
provides  that  If  the  order  appealed  from 
should  be  affirmed,  and  said  Ralph  Rogers 
should  fall  for  80  days  after  fbe  flUng  of  the 
remittitur  to  pay  the  "amount  directed  to  be 
paid"  by  the  "order  appealed  from,"  then 
judgment  ml^t  be  rendered  against  said 
sureties  "for  such  amount,"  In  favor  of  the 
plaintiff.  The  order  referred  to  as  the  order 
appealed  from  was  affirmed  on  June  22,  1907. 
On  September  8,  1907,  the  superior  court  on 
motion  of  respondent,  without  notice,  and  on 
the  supposed  authority  of  this  undertaking 
and  of  the  provisions  of  section  942,  Code 
Civ.  Proc.,  entered  Judgment  In  favor  of  the 
plaintiff  against  Ralph  Rogers,  the  defend- 
ant, and  the  two  sureties  aforesaid,  for 
$9,202.82,  being  the  amount  of  said  original 
Judgment  of  $3,079.15,  and  Interest  thereon 
to  September  3,  1907.  The  present  appeals 
are  from  this  Judgment;  one  appeal  being 
by  Ralph  Rogers  and  the  other  a  joint  appeal 
by  the  two  sureties. 

The  new  Judgment  against  the  original  de- 
fendant, Ralph  Refers,  cannot  be  sustained 
on  any  theory.  He  did  not  sign  the  under- 
taking, DO  new  proceeding  or  action  had  been 
instituted  against  him,  and  no  summons,  no- 
tice, or  other  process  had  been  served  upon 
tilm.  The  new  Judgment,  as  against  him, 
was  given  without  Jurisdiction,  and  is  not 
only  erroneous,  but  wholly  void.  The  Judg- 
ment against  the  two  sureties  Is  also  without 
support.  Section  942,  Code  Civ.  Proc,  pro- 
vides for  an  undertaking  of  the  form  here 
used  and  for  an  ex  parte  Judgment  thereon 
against  the  sureties  only  upon  appeals  "from 
a  Judgment  or  order  directing  the  payment  of- 
money."  The  order  appealed  from  on  the 
previous  appeal  did  not  direct  the  payment 
of  any  money.  It  was  purely  negative  In  ef- 
fect, merely  denying  the  motion  to  vacate 
the  former  order  and  quash  the  execution. 
This  former  order,  even  if  it  can  be  consid- 
ered as  a  part  of  the  latter  order  so  as  to 
make  the  appeal  Include  botii,  cannot  prop- 
erly be  considered  as  an  order  directing  the 
payment  of  money.  So  far  as  It  purported  to 
direct  the  payment  of  money.  It  was  without 
authority.  The  superior  court,  when  applied 
to  ex  parte  for  leave  to  have  execution  issued, 
as  provided  in  section  685,  Code  Civ.  Proc., 
had  no  power  to  direct  the  payment  of  money, 
but  only  to  give  leave  that  the  former  Judg- 
ment be  "carried  into  execution."  The 
amount  to  be  specified  In  such  execution  was 
to  be  determined,  in  the  present  case,  solely 
by  the  terms  of  the  judgment  upon  which  it 
was  to  be  founded,  and  snoh  amount  could 
not  be  enlarged  or  diminished  by  anj-thing 


said  by  the  court  in  an  order  made  under 
section  685.  given  ex  parte,  and  without  the 
consent  of  the  judgment  defendant  or  notice 
to  him.  In  so  far  as  It  purported  to  direct 
that  the  execution  should  be  for  a  named 
amount,  it  was  useless  and  void.  For  these 
reasons  the  former  appeal  cannot  be  consid- 
ered as  an  appeal  from  an  order  directing 
the  payment  of  money,  and  section  042  gave 
no  authority  for  an  undertaking  thereon  to 
stay  the  proceedings  on  the  judgment  or  ou 
the  execution.  It  cannot  be  considered  as  a 
statutory  undertaking  upon  which  a  Jndg- 
ment  could  be  given  as  prescribed  in  that 
section.  The  Judgment  rendered  In  pursu- 
ance thereof  was  without  authority  and  void. 
Powers  V.  Cbabot,  93  Cal.  209,  28  Pac.  1070; 
McCalllon  V.  Hlbernla,  etc.,  Soc.,  98  Cal.  444, 
33  Pac.  329 ;  Central,  etc.,  Co.  v.  Center,  107 
Cal.  193,  40  Pac.  334;  Reay  T.  Butler,  118 
Cal.  118,  60  Pac  375. 

The  case  Is  practically  the  same  as  Carit 
T.  wnilams,  67  Cal.  580,  8  Pac.  93.  There 
a  motion  to  recall  an  execution  on  a  money 
jndgment  was  denied,  and  an  appeal  was  tak- 
en from  the  order  denying  tbe  motion,  the 
undertaking  on  appeal  for  $300  was  waived, 
as  the  law  provides  it  may  be,  and  this  court 
was  asked  to  stay  the  proceedings  on  the  ex- 
ecution. Tbe  application  was  denied,  the 
court  saying:  "The  waiver  of  the  undertak- 
ing Is  sufficient  to  stay  any  execution  of  the 
order  appealed  from,  were  any  stay  neces- 
sary. But  It  is  manifestly  Insufficient  to  stay 
execution  on  the  Judgment  referred  to  even  If 
any  such  stay  could  be  granted  on  an  api^eal 
from  an  order  made  after  the  Judgment. 
This  court  has  no  authority  under  the  statute 
for  ordering  any  such  stay.  The  stay  of  ex- 
ecution on  a  Judgment  for  the  payment  of 
money  Is  only  allowed  on  an  appeal  from  tbe 
Judgment,  and  giving  the  undertaking  In 
double  the  amount,  etc.,  as  required  by  the 
statute.  Code  Civ.  Proc.  t  042.  Section  940 
of  tbe  Code  of  Civil  Procedure  only  refers  to 
a  stay  of  execution  of  the  order  of  Judgment 
appealed  from  In  cases  not  provided  for  in 
sections  042,  943,  944,  and  94i3.  In  this  case 
there  Is  no  appeal  from  a  Judgment,  The  ap- 
peal is  from  an  order  made  after  the  final 
Judgment,  denying  Charles'  motion  for  an  or- 
der, for  which  no  stay  is  requisite."  Reny  v. 
Butler,  supra,  and  Credits  Com.  Co.  v.  Su- 
perior Court,  140  Cal.  82,  73  Pac.  1009,  are 
of  similar  effect,  though  not  precisely  the 
same  in  point  of  fact. 

It  Is  apparent  that,  under  section  94!t, 
C^ode  Civ.  Proc,  upon  the  giving  of  the  $300 
undertaking  on  tbe  previous  appeal,  tbe  pro- 
ceedings on  the  order  therein  appealed  from 
were  stayed,  so  far  as  there  could  be  any  pro- 
ceedings upon  such  an  order,  but  the  proceed- 
ings on  the  Judgment  and  execution  were  not 
stayed,  and  could  not  be  stayed  by  that  un- 
dertaking. It  is  intimated  In  Carlt  v.  Wil- 
liams that  this  court,  by  virtue  of  its  inherent 
power  to  make  tfn  a{a>ea!  effectual,  could  or- 
der a  supersedeas  after  requiring  a  sufficient 
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bond  from  the  appellant  aa  aecarlty  therefor. 
We  express  no  doubt  of  this  proposition,  al' 
though,  as  it  Is  not  before  us,  we  do  not  af- 
firm it.  The  present  undertaking  wag  not 
given  in  pursuance  of  any  such  proceeding 
for  a  SQperBedeas  from  this  court,  and,  if  it 
had  been  so  given,  it  could  be  enforced  by 
action  only,  and  not  by  a  summary  Judgment 
without  process  or  notice  as  specially  provid- 
ed in  a  case  of  an  undertaking  given  under 
section  942,  Code  Civ.  Proc.  The  cases  of 
Fulton  V.  Hanna,  40  Cal.  278,  Owai  v.  Pom- 
ona, eta,  Co.,  124  Cal.  332,  57  Pac.  71,  Hol- 
land V.  McDade,  125  Cal.  353,  58  Pac.  9,  and 
Baldwin  v.  Superior  Court,  125  CaL  684,  68 
Pac.  185,  declare  that  on  an  appeal  from  an 
■order  denying  a  motion  for  a  new  trial,  after 
a  money  Judgment,  an  undertaking  In  double 
the  amount  of  the  Judgment  may  be  given  nn- 
<ler  section  942.  and  that  execution  on  the 
Judgment  will  be  stayed  thereby  pending  such 
Appeal.  This  is  the  sole  exception  to  the  role, 
and  ft  rests  on  the  reasons  which  are  pointed 
out  in  Holland  v.  McDade,  supra,  and  Credits 
Com.  Oo.  V.  Superior  Court,  supra.  These 
reasons  are  not  applicable  to  an  order  such 
as  that  here  involved,  and  this  distinction  is 
pointed  out  In  the  two  decisions  mentioned. 
There  is  no  ground  upon  which  the  judgment 
«an  be  upheld  either  against  the  original  de- 
fendant or  the  sureties  In  the  nndertakli^. 
The  Judgment  Is  reversed. 


Weconcnr:  AN6BLL0Tn,J.;  8L0SS,J. 


ORANB  00.  T.  DRTBR  et  al.   (Civ.  516.) 

(Court  of  Appeal,  Third  District,  (3aiifomla. 
Not.  7,  1908.) 

1.  PABTNISSHIP  (8  ISS^PAHTHEBSHIP  AND 

InnivinuAL  Dbbto— Afpucation  or  Fibu 

Assets. 

The  right  to  have  partnership  debts  dis- 
charged out  of  the  partnership  property  ttefore 
the  individual  debts  of  the  members  of  sudi 
partnership  are  thus  discharged  can  be  waived 
f)y  the  mutual  consent  of  the  partners,  and  cred- 
itors of  such  partnership  have  no  right  to  the 
■oiforcement  of  their  demands  out. of  such  part- 
nership pn^erty  as  is  affected  by  such  waiver, 
and  this  right  Is  not  affected  by  Civ.  Code,  | 
2405,  proTuihig  that  "each  member  of  a  part- 
nprship  may  leqnire  its  proi>i?rty  to  be  applied 
to  the  discDargs  of  its  debts,  and  has  a  lien 
upon  the  shares  of  the  other  partners  for  this 

Eurpose,  and  for  the  payment  of  the  general 
alance,  if  any,  to  him." 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  IHg.  §  333 ;  Dec.  Dig.  1  183.*] 

2.  Fbaudttlknt  CosveYahoes  (8  115*)— Pbkf- 

EHKNCFS. 

Under  Civ.  Code,  §  .14.'!2.  providinc  that  n 
debtor  may  pay  one  creditor  in  preference  to 
another  or  rave  to  one  creditor  paymmt  in  se- 
curity for  his  demand  in  preference  to  another, 
a  debtor  tuny  prefer  one  creditor  to  another 
whpii  sucli  pn'fiTi  iH^e  is  not  founded  in  or  in- 
duced by  motives  wliich  do  not  amount  to  a 


fraud  on  the  rights  of  otiier  persons  or  laedit- 
ors. 

[Ed,  Notsw— For  other  casM.  see  Frandnlent 
Conveyances,  Cent  Dig,  |  870;  Db&  Dig.  1 
115.*] 

Appeal  from  Superior  Orart,  Tnaao  Comi- 
ty: George  R  Church,  Judge. 

Action  by  the  Crane  Oompany  against  B. 
O.  Dryer  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeala.  Affirmed. 

E.  D.  Edwards,  for  appellant  J.  B.  Webb 
and  8.  li.  Strother,  for  respondents. 

HART,  J.  The  defendants,  B.  O.  Drye' 
and  George  Machen,  constituted  the  firm  of 
Dryer  &  Machen,  engaged  in  the  plumbing 
business  at  the  city  of  Fresno  during  the 
years  1904,  1905,  and  1906.  On  the  0th  day 
of  August,  1905,  in  consid^tion  of  and  for 
the  i)ayment  of  an  indebtedness  due  said 
firm,  the  firm  of  O.  S.  Pierce  and  others  con- 
veyed to  George  Machen,  a  member  of  the 
said  first-mentioned  firm,  the  lots  Involved 
in  tills  action.  On  July  12,  1906,  while  the 
firm  of  Dryer  &  Machen  was  Indited  ta 
plaintiff  In  the  sum  of  (1,240.  said  George 
Machen  conveyed  said  lots  to  his  father,  W. 
W.  Machen,  one  of  the  defendants  herein. 
A  note  had  been  executed  and  delivered  by 
Dryer  &  Machen  to  the  plaintiff  In  the  sum 
of  $1,445.56,  and  in  the  month  of  September, 
1906,  the  latter  brought  an  action  against 
the  former  on  said  note,  and  on  the  13th 
day  of  October,  1906,  Judgment  was  render- 
ed In  said  action  in  favor  of  the  plaintiff 
herein  and  against  said  Dryer  &  Machen  for 
the  amount  of  said  note.  Immediately  up- 
on '  the  entry  of  said  Judgment,  execution 
thereon  was  Issued  and  placed  in  the  bands 
of  the  sheriff  of  Fresno  county,  who  In  Janu- 
ary, 1907,  returned  said  execution  to  the  su- 
perior court  without  being  satisfied  either 
In  whole  or  in  part,  the  said  return  disclos- 
ing that  said  officer  was  unable  to  find  any 
property  belonging  to  Dryer  &  Machen  out 
of  which  said  Judgment  could  be  satisfied. 
The  object  of  this  action  is  to  secure  a  de- 
cree of  the  court  declaring  and  adjudging 
the  conveyance  of  the  lots  In  controversy  by 
George  Machen  to  his  fother,  W.  W.  Machen, 
to  be  "fraudulent  and  void  as  to  this  plain- 
tiff, as  a  firm  creditor  of  said  Dryer  &  Mach- 
en, and  that  the  said  property  theroliv  >.,■:  - 
veyed  be  subject  to  plalntifT's  execution  uj'uii 
its  said  judgment,  and  that  plaintiff's  claini 
thereto  is  superior  and  paramount  to  auy 
claim  of  said  W.  W.  Madien,  or  any  individ- 
ual creditor  of  any  firm  upon  said  property." 
etc.  The  defendants  Dryer  &  Madien  failed 
to  answer  the  coujplaint,  and,  upon  such  ilt> 
ffiult,  judgment  was  ordered  and  enii'i-  : 
against  tliem.  The  court,  however,  gave 
defendant  W.  W.  Maclien  Judgment  f' 
which  and  an  order  deuylng  It  a 
the  plaintiff  takes  this  appeal. 

The  complaint  allies  that  k 
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Macboi,  "fraadulently  and  with  Intent  to 
hinder,  delay,  and  defeat  the  dalma  of  tbla 
plaltttlis  as  a  firm  creditor  of  said  firm"  of 
Dryer  &  Machen,  "conveyed  and  transferred 
the  legal  title  to  aald  real  estate  to  W.  W. 
Macben,  hia  own  father,  by  deed  of  convey- 
ance dnly  acknowledged  and  certified,  so  as 
to  entitle  it  to  be  recorded,  and  It  was  duly 
filed  and  recorded  about  the  same  last-nam- 
ed date  In  the  office  of  the  county  recorder 
for  Fresno  county,  Cal. ;  that  there  was  no 
other  consideration  for  said  conveyance  Oian 
an  alleged  Individual  Indebtedness  of  said 
George  Machen  to  said  W.  W.  Machen,  and 
said  firm  and  the  members  thereof  were 
then  disposing  of  and  trying  to  dispose  of 
their  property  In  contemplation  of  Insolvency 
and  were  then  and  are  now  Insolvent,  and 
have  no  property  or  assets  out  of  which  this 
plaintiff  can  have  Its  judgment  aforesaid 
satisfied,"  etc.  It  Is  further  charged  that 
the  defendant  W.  W.  Machen  was  fully 
aware  of  the  facts  and  circumstances,  as  al- 
leged In  the  complaint,  leading  to  the  con- 
T^ance  of  the  real  estate  Involved  in  this 
litigation  to  him  by  his  son.  W.  W.  Machen 
In  his  answer  specifically  denies  the  material 
averments  of  the  complaintt  and,  in  addition, 
asks  the  court,  by  way  of  affirmative  relief, 
that  he  be  reimbursed  In  a  certain  sum  for 
expenses  incurred  by  him  In  relation  to  the 
property.  In  tlie  event  the  plaintiff  estab- 
lishes his  right  to  the  relief  demanded  by 
the  complaint.  The  contention  of  the  plain- 
tiff Is  that  the  transfer  of  the  property  con- 
cerned In  thla  dispute  by  George  Machen  to 
W.  W.  Machen,  being  In  payment  of  tb'e  In- 
dividual Indebtedness  of  said  George  Mach- 
en, was  and  Is  at  least  a  constructive  fraud 
against  the  plaintiff  as  a  partnership  creditor 
of  said  firm  of  Dryer  &  Machen. 

The  evidence  shows  that  the  property  in 
dispute  was  transferred  to  George  Machen 
by  Pierce  et  al.  for  the  purpose  of  liquidat- 
ing a  debt  due  the  firm  of  Dryer  &  Machen 
from  the  former,  and  that  the  said  firm  was 
the  real  owner  of  said  prc^rty  at  the  time 
it  was  conveyed  to  W.  W.  Machen  by  George 
Machen.  The  testimony  of  George  Machen 
Is  to  the  effect  that  be  was  indebted  to  his 
father  In  an  amount  approximating  the  sum 
of  $2,000,  the  same  havlLg  been  borrowed  by 
him  to  put  into  the  business  of  the  firm  of 
Dryer  &  Machen  when  It  was  formed;  that 
he  transferred  the  property  to  his  father 
with  the  express  consent  of  his  partner, 
Dryer,  and  that,  while  the  firm  owed  other 
persons,  no  one  was  pressing  It  for  payment 
of  bills  dne  from  It;  that  there  was  suffi- 
cient property  of  the  firm  remaining  after 
said  conveyance  to  his  father  to  meet  all 
outstanding  claims  against  the  firm.  He 
testified  that  his  father  "wanted  his  money," 
and  that  "goods  In  the  place,"  accounts  due 
the  firm,  and  other  property  belon^ng  to 
the  firm  were  enough  to  meet  all  the  other 
obligations  of  the  firm.  He  positively  d^ 
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nled  that  he  transferred  the  real  estate  to 
his  father  with  a  view  of  defrauding  other 
creditors.  B.  O.  Dryer,  the  other  member 
of  the  firm,  testified  In  part  as  follows :  "The 
troubles  of  the  firm  were  considerable  about 
this  time.  They  were  crowding  us  for  mon- 
ey. We  were  being  pressed  by  creditors. 
Attachment  suits  were  threatened.  Dlipos- 
lug  of  our  property  was  talked  over.  I  and 
George  Macben  were  figuring  whether  there 
could  be  some  way  to  pay  It  out,  whether 
there  couldn't  be,  and  bow  It  would  come 
out,  and  It  was  suggested,  I  believe,  that 
QeoTge  deed  this  property  to  somebody  else 
and  try  to  save  It  •  •  •  I  couldn't  say 
that  W.  W.  Machen  knew  the  exact  condition 
of  the  firm.  He  knew  we  were  financially 
distressed.  I  knew  he  knew  that  It  was 
talked  over  at  the  time  he  took  the  deed 
from  George  Machen.  I  was  not  present 
when  the  deed  was  made.  I  came  to  Inger- 
soU's  office  afterwards."  T.  D.  lugersoll, 
who  drew  the  deed  conveying  ttie  property  to 
W.  W.  Machen,  testified  that  previously 
thereto  he  had  a  conversation  with  E.  O. 
Dryer  and  George  Machen;  that  "they  twth 
said  George  had  better  deed  that  Bffle  street 
property  to  his  father  for  money  George  got 
from  him  to  put  in  the  firm.  The  deed  was 
drawn  up  In  pursuance  to  instructions  given 
me  by  Dryer  and  George  Machen  In  the  con- 
versation Just  referred  to,  which  was  on  the 
day  before  the  execution  of  the  deed,  when 
Dryer  and  George  Machen  only  were  pres- 
ent, •  •  •  and  the  deed  was  taken  and 
acknowledged  liefore  Van  Meter  in  the  pres- 
ence of  Dryer."  Immediately  upon  the  exe- 
cution of  the  deed  and  its  acknowledgment 
before  Van  Meter,  a  notary,  IngersoU  de- 
livered the  same  to  W.  W.  Machen  in  the 
presence  of  George  Machen  and  Dryer.  The 
grantee  thereupon  said  to  George  Macben 
that  he  would  "get  the  note  and  credit  him 
with  It."  W.  W.  Machen  testified  that  his 
son,  George  Machen,  was  Indebted  to  him  for 
money  advanced  to  be  put  into  the  business 
of  Dryer  &  Machen,  that  he  desired  the  re- 
turn of  the  money,  and  that  his  son  gave 
him  a  deed  to  the  property  In  dispute  for  the 
purpose  of  paying  off  said  Indebtedness.  He 
testified  that  he  knew  nothing,  except  lu  a 
general  way,  of  the  firm's  financial  embar- 
rassment, and  that  be  took  the  property  In 
good  faith  In  payment  of  a  debt  due  him 
from  George  and  not  with  any  Intention  of 
aiding  said  firm  In  hindering,  delaying,  or 
defrauding  its  creditors,  and  without  any 
knowledge  that  said  firm  desired  or  Intended 
to  binder  or  delay  the  payment  of  its  just 
debts,  If  the  members  thereof  bad  any  such 
Inteutlon.  Thus  we  have  given  a  synopsis 
of  all  the  evidence  from  which  the  court 
below  found  the  facts  of  which  the  judgment 
is  predicated. 

The  court  found  "that  on  the  12tb  of  July, 
1906,  the  property  described  In  plaintiff's 
complaint  stood  In  the  name  of  George  Ma- 
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choi,  wbo  bdd  It  tn  tnut  for  tald  flrm  of 

Dryer  A  Machen";  "that  on  said  12th  of 
July.  1906,  said  George  Machen  conveyed  to 
the  defendant  W.  W.  Machen,  by  the  consent 
and  with  the  authority  of  B.  O.  Dryer,  the 
other  member  of  said  flrm  of  Dryer  ft  Ma- 
chen, the  said  property  in  plaintUTs  com* 
plaint  described,  wliich  said  conveyance  was 
not  made  with  any  frandnlent  intent  by 
George  Machen  to  hinder,  delay,  or  defraud 
the  plaintiff  or  any  othw  person  aa  a  flrm 
creditor  of  said  Dryer  ft  BCacben,  bnt  that 
said  conveyanoe  by  said  Geoi^  Machen  to 
W.  W.  BOichen  was  made  In  good  faith  for  a 
valoable  consideration,  to  wit.  an  indebted- 
ness owing  by  said  George  Macliai  to  said 
W.  W.  Machen,  and  which  said  conveyance 
was  made  a  long  time  prior  to  the  date  of 
the  Judgment  of  the  plaintiff  herein  against 
said  flrm  of  Dryer  &  Machen";  "tbat  at 
the  time  of  said  conveyance  herein  describ- 
ed said  defendant  W.  W.  Machen  had  no 
knowledge  of  the  financial  condition  of  said 
firm  of  Dryer  ft  Machen,  aa  to  whether  Eiaid 
flrm  was  Insolvent  or  not,  or  that  It  was  in- 
debted to  plaintiff,  and  took  said  conveyance 
In  good  faith  and  for  a  valuable  considera- 
tion, to  wit,  in  payment  of  said  Indebtedness 
owing  bim  by  said  defendant.  George  Ma- 
chen." It  is  apparent,  upon  a  mere  Inspec- 
tion of  the  record,  that  the  evidence  abun- 
dantly supports  the  findings  of  the  court 
It  is  consequently  clear  that  the  property 
In  dispute  was  conveyed  by  George  Machen 
to  his  father  with  the  consent  and  authority 
of  Dryer,  in  settlement  of  an  indebtedness 
due  from  the  son  to  the  father,  and  that 
said  conveyance  was  not  due  to  any  desire 
or  intention  on  the  part  of  any  of  the  par- 
ties to  that  transaction  to  hinder,  delay,  or 
defraud  plaintiff  or  other  creditors  of  the 
flrm  of  Dryer  ft  Machen. 

The  single  question,  then,  for  considera- 
tion, is  whether  the  act  of  George  Machen  In 
conveying  partnership  property  in  payment 
of  an  Individual  indebtedness  Is,  as  to  cred- 
itors of  the  firm  to  which  said  George  Ma- 
chen belongs,  constructively  fraudulent  Or, 
to  put  appellant's  contention  in  another  form, 
whether  debts  of  a  partnership  must  be 
discharged  from  the  Joint  properly  before 
any  portion  of  It  can  be  applied  to  the  In- 
dividual debts  of  the  partners. 

The  contention  of  the  appellant,  as  thus 
stated.  Is  evidently  Inspired  by  the  provi- 
sions of  section  2405  of  the  CItI]  Code.  That 
section  provides:  "Each  member  of  a  part- 
nership may  require  Its  property  to  be  ap- 
plied to  the  dtscbai^  of  Its  debts,  and  has 
a  lien  upon  the  shares  of  the  other  part- 
ners for  this  purpose,  and  for  the  payment 
of  the  general  balance  If  any  to  bIm."  The 
authorities  cited  by  counsel  for  appellant 
only  go  to  the  extent  of  reaffirming  the  rule 
as  thus  declared  In  our  Civil  Code.  As  ap- 
plied to  cases  coming  within  the  purview 
of  that  section  of  the  Code,  those  authorities 


most  assnredly  state  the  law  correcUy.  Un- 
doabtedly  the  Code  role  proceeds  from  and 
la  therefore  In  perfect  harmony  with  the 
soundest  principles  of  equl^ ;  for  what  con- 
ceivable reason,  unless  one  not  founded  In 
common  sense,  can  be  suggested  why  a  mem- 
ber of  a  partnership  should  not  be  anthwized 
to  require  and  compel  the  application  of  the 
partnership  property  to  the  discharge  of  the 
partnerahip  debts,  In  preference  to  the  pay- 
ment by  such  means  of  the  indlvfdnal  debts 
of  the  mranbers  of  socb  partnership?  In- 
deed, it  would  be  a  distinctly  slngiUar  and 
anomalous  principle  elQier  of  equity  or  of 
law  which  would  sustain  the  act  of  a  single 
member  of  a  partnership  in  extinguishing 
his  individual  obllgatlona  out  of  tbe  part- 
nmhip  effects  against  the  protest  and  con- 
sult of  hU  copAvtJsan.  But  it  to  well  settled 
by  the  decisions  of  tbe  courts  that  whether 
the  partnerahip  debts  shall  be  discharged  out 
of  the  partnership  property  before  the  in- 
dividual debts  of  the  members  of  such  part- 
nership are  thus  dlschat^ed,  or  vice  versa, 
is  a  matter  which  rests  primarily  and  ea- 
tlrely  with  tbe  members  of  the  partnership. 
In  other  words,  the  right  to  the  application 
of  partnership  property  to  the  payment  of 
partnership  debts  Is  one  exercisable  alone 
by  the  Individual  partners.  This  being  So, 
It  follows  that  partners  can,  by  mutual  con- 
sent and  agreement,  waive  such  right,  and, 
where  that  right  has  been  waived  or  part- 
ed with  by  the  Joint,  mutual  act  of  the  mem- 
bera  of  a  partnership,  creditors  of  such  part- 
nersbip  no  longer  have  a  rlf^t  to  tbe  en- 
forcement  of  their  demands  out  of  such 
partnership  property  as  Is  affected  by  such 
waiver.  The  equity  of  such  creditors.  In 
other  words.  Is  lost  the  moment  the  part- 
ners waive  or  destroy  their  right  to  have  tbe 
firm  debts  discharged  out  of  tbe  partnerBhlp 
assets  by  their  mutual  agreement  to  first  ap- 
ply tbe  saine  to  tbe  extinguishment  of  the 
individual  debts  of  the  members  of  the 
partnership,  for  the  equity  of  the  partner- 
ship creditors  must  be  worked  out  through 
the  medium  of  tbe  equity  of  the  partners 
Case  V.  Beauregard,  99  U.  S.  119,  25  U  Ed. 
370 ;  Smith  v.  Smith,  87  Iowa,  93,  M  N.  W. 
73,  43  Am.  St  Rep.  859;  Baker's  Appeal,  21 
Pa.  76,  59  Am.  Dec.  754;  Beybum  v.  Mit- 
chell, 106  Mo.  365,  16  S.  W.  592,  27  Am.  St 
Rep.  350;  Hnlskamp  v.  Mollne  Wagon  Co., 
121  U.  S.  310,  7  Sup.  CL  905,  30  L.  Ed. 
971;  Caldwell  Bank  &  Trust  Co.  v.  Porter 
et  al.  (Or.)  95  Pac.  1;  Am.  ft  Eng.  Eocj. 
of  Law,  p.  238. 

In  Smith  V.  Smith,  supra,  the  mie  Is 
thus  stated :  "The  creditors  of  a  flrm  have 
no  lien  on,  or  equity  in,  the  partnership 
property.  Therefore,  with  the  consent  of 
tbe  partners.  It  may  be  applied  to  the  pay- 
ment of  their  individual  debts,  although  the 
flrm  Is  insolvent  The  partnership  creditors 
are  not  entitled  to  set  aside  such  payment 
as  fraudulent  as  against  them.  *  *  *  As 
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the  nle  exists  for  tbe  protection  of  the  part- 
nerahlp,  they  may  waive  its  beneflta,  and, 
when  they  have  done  tbie,  the  creditors  have 
no  groand  of  complaint"  In  the  case  of 
Lfidd  T.  Grlswold,  9  111.  25,  42  Am.  Dec.  445, 
It  Is  said:  "The  right  in  equity  of  the  Johit 
creditors  to  seek  payment  out  of  tbe  part- 
nership effects,  to  the  exclusion  of  separate 
creditors  of  tbe  partners,  results  solely  from 
the  right  of  the  partners  to  hare  the  Joint 
estate  thus  applied.  The  rule  Is  for  the 
benefit  of  the  partners  themselves.  The  eq- 
uity of  the  creditors  Is  of  a  d^endent,  sub- 
ordinate c^ractn,  and  has  to  be  worked 
out  and  oifcnrced  tSuough  tlie  medium  of 
the  equity  of  tbe  partune— dUng  Story's 
Eq.  i  676k  and  Story  on  Partnersblpa,  ||  860, 
861.  Tba  partnen  may  part  with  their 
right  to  bave  the  Joint  ptopoty  ai^lled  to 
the  payment  of  liie  Joint  demands;  and,  when 
they  do  80,  the  equity  of  the  creditor  le  at 
an  end." 

In  tbe  case  at  bar  the  evidence,  as  seen, 
shows,  and  the  court  finds,  that  the  transac- 
tion resulting  In  the  payment  of  Oecorge  Ma- 
Chen's  individual  debt  out  of  the  partner* 
ship  property  took  place  about  two  months 
before  the  plaintiff  brought  this  action;  tliat 
said  transaction  was  bad  and  carried  out 
with  the  express  consent  of  tbe  only  oth^ 
member  of  the  firm;  and  that  it  was  had 
in  good  faith  and  with  no  Intention  on  tbe 
part  of  the  members  of  the  firm  to  defraud 
other  creditors.  It  Is  plainly  apparent  that 
section  2405  of  the  Civil  Code  and  the  an- 
tboritles  dted  by  counsel  for  the  appellant 
have  no  application  to  the  facts  as  they  were 
proved  and  foand  in  the  present  case.  The 
partners  having  waived  their  right  to  have 
so  much  of  their  partnership  property  as  Is 
Involved  here  applied  to  the  payment  of  an 
individual  debt  of  a  member  of  the  partner- 
ship, tbe  plaintiff  as  a  creditor  of  the  part- 
nership, has  no  equity  which  it  can  enforce 
against  said  property.  It  may  be  added 
that  there  Is  no  rule  of  law  In  this  state 
forbidding  a  preference  by  a  debtor  of  one 
creditor  over  another,  when  such  preference 
Is  not  founded  tn  or  Induced  by  motives 
which  would  amount  to  a  fraud  on  the  rights 
of  other  persons  or  creditors.  To  the  con- 
trary. Civ.  Code,  {  3432,  in  express  twrns 
gives  a  debtor  the  right  to  pay  one  creditor 
in  preference  to  another,  or  give  to  one 
creditor  security  for  the  payment  of  his 
demand  in  preference  to  another. 

Some  exceptions  to  the  rulings  of  tbe  court 
are  urged,  but  they  do  not  appear  to  be  of 
sufficient  Importance  to  compel  special  no- 
tice. 

Tbe  Judgment  and  order  are,  for  the  rea- 
sons herein  stated,  aflOrmed. 

We  concur:  CHIPMAN,  P.  J.;  BCR- 
NBTT,  J. 


LAVENTHAL  v.  PIDELITT  A  CASUAI/FY 
CO.  OF  NEW  YORK.    (Civ.  473.) 

(Conrt  of  Appeal,  Firat  District,  California. 
Nov.  6,  1906.    Behearias  Denied  by 
Supreme  Coart  Jan.  4,  1909.) 

1.  INBCBANCB    <S    146*)  —  CONSTBUOTION  OF 
CONTBACTS  IN  G&NERAI.. 

A  policy  Is  but  a  contract,  and,  like  others, 
must  be  cooatrued  from  the  language  used,  and, 
when  the  terms  are  plain  and  unambiguoiiB,  the 
courts  shonld  hold  the  parties  thereto. 

[Ed.  Note.— For  other  eases,  see  Insurance, 
Cent.  Dig.  I  2M ;  Dec  Dig.  n46.*] 

2.  InsuaAiroK  (S  524*)  —  Aooinxirr  Poucr— 
CoNSTBucTioN— Total  Disabiutt  —  Imkb- 

DIATB  DlSABII.mf— "iMMEniAlBLT.*' 

An  accident  policy  which  provides  for  a 
certain  indemnity  in  the  case  of  total  disability 
by  reason  of  an  injury  which  shall  "Immediate- 
ly" disable  the  insured  does  not  cover  each  dla- 
ability  where  the  Injury  did  not  wholly  disable 
the  insnred  till  22  days  after  the  accident. 

TEd.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  i  524.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  8403-3410.] 

Appeal  fn>m  Superior  Court,  City  and 
County  of  San  Francisco;  John  Hunt,  Judge. 

Action  by  Joseph  J.  Laventlial  against  tbe 
Fidelity  A  Casualty  Company  of  New  York. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.  Beversed. 

Chlckerlng  ft  Gregory,  for  appellant  Otto 
Irving  Wise  and  Louis  HIrsch,  for  respond- 
ent 

COOPER,  P.  J.  Plaintiff  recovered  Judg- 
ment for  91,476  upon  an  accident  insurance 
policy.  This  appeal  Is  from  the  Judgment 
on  the  Judgment  roll  wltb  a  bill  of  exc^ 
tlons. 

On  January  2,  1908,  the  defendant  Issued 
to  plaintiff  an  accident  insurance  policy, 
which  provided  that  the  company  "does  In- 
sure the  person  described  In  said  schedule 
[the  plaintiff  herein]  for  tbe  period  of  one 
year  from  noon,  stondard  time,  the  day  this 
contract  is  dated,  against  disability  or  death 
resulting  directly,  and  Independently  of  all 
other  causes,  from  bodily  Injury  sustained 
through  external,  violent  and  accidental 
means.  *  *  *  (1)  If  said  injuries  shall 
immediately,  continuously  and  wholly  dis- 
able and  prevent  tbe  insured  from  perform- 
ing every  and  any  kind  of  duty  pertaining 
to  his  occupation,  tbe  company  will  pay 
•  •  *.  (3)  If  such  Injuries  shaU  not  whol- 
ly disable  the  Insured,  but  shall  prevent  him 
from  performing  fully  work  essential  to  bis 
duty  or  duties,  the  company  will  pay  the  In- 
sured *  •  *."  On  November  10,  1903, 
while  the  p(dlcy  was  still  In  forces  llie  plain- 
tiff received  an  Injury  while  on  a  railroad 
train  at  San  Jose,  by  being  bruised  In  the  ab- 
domen by  coming  in  contact  with  a  suit  case. 
He  returned  to  San  Francisco,  and  tbere- 
atta  trent  as  usual  to  tbe  office  of  tbe  com- 
pany by  wbidk  he  was  emi^yed,  and  attend- 
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«d  to  hlB  dnttes  there  nntU  December  1, 1908, 
wben  he  became  totally  dliabled  from  the 
liijiii7  be  bad  recelTed,  and  Uiereafter  could 
not  leave  hla  bed  for  27  weeks.  T\x^  com- 
plaint alleged  tbat  "In  CMueqnenoe  6t  whicb 
said  Injuries  be  was  totally  disabled  from 
performing  any  work  wbateoerer  from  and 
after  tbe  let  day  of  December,  1808,  and  aald 
total  disability  continued  timn  said  Ist  day 
of  December.  1908,  to  and  Inclndlng  tbe  9tb 
day  of  Jnne,  1904,  to  wit,  for  a  period 
27  we^  and  8  days.**  Among  the  special 
Interrogatories  submitted  to  the  Jury  was  tbe 
ftdlowing:  "How  mnch  time  elapsed  between 
the  date  of  die  accident  complained  of  and 
tbe  beginning  of  the  continuous  disability?' 
To  the  above  interrogatory  the  Jory  an- 
swered: "22  days."  The  question,  and  Ibe 
only  question,  In  the  cas^  Is  as  to  whether 
or  not  the  defendant  is  liable  anddr  tbe  total 
disability  clause  in  the  policy. 

TThe  policy  Is  but  a  contract,  and,  like  all 
other  contracts,  it  must  be  construed  from 
the  language  used.  When  the  terms  are 
plain  and  nnamblguoua,  it  is  the  duty  of 
eoorts  to  hold  tbe  parties  to  such  contract 
The  defendant  agreed,  in  case  tbe  plaintiff 
by  accident  should  receive  a  bodily  Injury, 
that,  "If  said  Injury  shall  immediately,  con- 
tinuously and  wholly  disable  and  prevent  the 
Insured  from  performing  every  and  any  kind 
of  duty  pertaining  to  his  occupation,  the 
company  will  pay.  •  •  • "  Plaintiff  re- 
ceived a  bodily  injury.  The  injury,  however, 
did  not  immediately  and  wholly  disable  and 
prevent  the  plaintiff  from  performing  every 
duty  pertaining  to  his  occupation.  The  lan- 
guage is  plain,  and  any  one  can  at  .once  see 
tbat  the  plaintiff  was  not  Immediately  dis- 
abled and  prevented  from  performing  the 
duties  or  part  of  the  duties  pertaining  to  his 
occupation.  The  defendant  had  the  right  to 
make  its  liability  depend  upon  the  tact  as 
to  whether  or  not  the  plaintiff  was  Imme- 
diately disabled  by  the  Injury  from  perform- 
ing every  duty  pertaining  to  his  occupation. 
It  had  the  right  to  take  the  question  out  of 
tbe  category  of  such  nncertainttes  as  might 

,  be  raised  by  experts,  or  oral  testimony  as 
to  whether  or  not  the  final  total  disability 
mis  caused  by  the  injury  or  by  other  com- 
plications or  conditions.  It  made  Its  insiu*- 
ance  policy  with  these  conditions,  and  evi- 
dently fixed  Its  rate  or  premium  In  accord- 
ance with  the  risk  it  assumed.  To  these 
conditions  the  plaintiff  gave  his  assent  when 

,  he  accepted  tbe  policy.  If  he  was  not  Im- 
mediately disabled,  he  cannot  In  law  or  In 
morale  hold  the  defendant  liable.  If  we 
were  to  adopt  the  rule  contended  for  here  by 
plaintlfl,  it  wonld  place  such  a  contract  in 
tbe  realm  of  nncertelnty.  If  wbere  22  days 
elapeed  before  the  injury  finally  overpowered 
and  disabled  the  plaintiff  we  should  hold 
that  sndi  disability  was  Immediate  the 
same  reasoning  wonld  apply  if  the  period 
had  been  60  days,  and  so  oa  tor  months  and 


(CaL 

periiapi  yean:  It  Is  Mid  1^  medical  vrttKi 
that  cases  have  been  known  where  a  slight 
injury  received  in  youth,  from  which  the 
patient  apparently  recovered,  baa  been  the 
proximate  cause  oi  death  in  tM.  ageu  After 
days  and  months,  and  perhaps  years,  have 
elapsed,  it  is  evident  tbat  the  qnestloii  as  to 
wliethOT  or  not  the  Injinr  of  Itoelf  finally 
wholly  disabled  the  party  wonld  be  a  quee- 
tion,  at  least  In  many  cases,  difficult  to  dfr 
tOTnin&  It  might  finally  be  solved  In  ta.wot 
of  the  party  who  most  indnatrioos  In 
procuring  witnesses  and  parUcnlarly  expert 
witnesses.  We  are  of  opinion  that  It. is  a 
much  safer  rule  to  hold  the  parties  to  the 
plain,  unambiguous  reading  of  tbeir  contract 
The  policy  bere  contained  a  provision  as  to 
the  liability  for  injuries  wbUA  diall  not 
wholly  disable  the  assured;  and  this  abows 
tbat  tbe  Injuries  insured  against  were  of 
two  dassss. 

The  idttitlcally  same  provision  in  accident 
policies  has  been  frequently  cmstrued  by 
tbe  highest  courts  of.othw  states;  and  tbe 
great  w^ght  of  authority  is  In  favor  of  the 
conclusion  we .  have  reached  in  this  case. 
One  of  the  best  considered  cases  Is  WUUanu 
V.  Preferred  Hut  Accident  Ass'n,  91  Ga.  698, 
17  S.  B.  062.  In  that  case  the  plaintiff  was 
injured  by  a  blow  on  the  head  caused  by  a 
restive  horse  which  he  was  holding  while 
tbe  animal  was  being  shod.  Tbe  Injury  was 
at  first  quite  trivial,  but  afterwards  became 
serious,  and  Just  30  days,  or  one  montb,  after 
the  Injury,  the  plaintiff  was  taken  to  bis 
bed  and  there  confined  for  some  time.  The 
language  of  the  policy  was  practically  the 
same  as  In  the  present  case,  being  "inde- 
pendently of  all  other  causes,  immediately, 
wholly  and  continuously  disable  •  •  • 
from  transacting  any  and  every  kind  of  busi- 
ness pertaining  to  his  occupation."  The 
court  held  the  company  not  liable,  and  said: 
"It  would  perhaps  be  going  too  far  to  say 
that  In  a  policy  like  the  present  this  word 
means  precisely  tbe  same  thing  as  'Instant- 
ly' or  'momentarily,'  but  it  necessarily  Im- 
plies tbat  the  Injury  must  be  such  that  tbe 
insured  cannot  proceed  regularly  and  In  due 
course  with  his  occupation;  that  he  cannot 
go  on  with  his  work  or  business  as  If  be 
bad  received  no  injury,  and  then,  apoa  be- 
coming worse,  cease  Uie  transaction  of  his 
business  or  labor,  and  hold  the  company 
responsible  for  the  loss  of  his  time.  It  seems 
to  us  that  there  was  excellent  sense  and  rea- 
son in  the  employment  of  the  words  used  in 
this  policy  to  prevent  liability  on  the  part 
of  the  company  under  just  such  circum- 
stances as  are  disclosed  In  this  case;  and 
we  are  quite  sure  that  this  was  deliberately 
intended  by  the  draftsman.  It  often  happens 
that  considerable  difficulty  arises  In  deter- 
mining whether  or  not  a  particular  thing  is 
tbe  proximate  or  remote  cauae  of  an  injury 
and  its  consequences;  and,  to  avoid  this 
difficulty  in  tbe  numerous  and  ever-vaiying 
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cases  wblch  mlgbt  arise,  we  think  the  com- 
pany meant  to  have  It  understood  that  It 
TTOuld  not  be  responsible  for  loss  of  time 
resulting  from  physical  Injury  unless  It  was 
plain  and  manifest  that  the  Injury  directly, 
alone,  without  delay,  occasioned  such  loss  of 
time,  and  that  It  would  not  be  liable  for  toss 
of  time  which  mlgbt  result  from  other  Inter-. 
Tening  causes  taking  effect  after  the  injury 
was  actually  received." 

The  following  additional  cases  are  directly 
In  point,  and  support  the  conclusion  we  have 
reached:  Tess  v.  United  Benevolent  Society 
of  America,  120  Ga.  411,  47  S.  E.  942;  Pre- 
ferred Accident  Ass'n  of  America  v.  Jones,  60 
111.  App.  106;  P^per  t.  Order  of  United 
Commercial  Travelers,  118  Kj.  918,  89  S.  W. 
966;  Merrill  t.  Travelera*  Ins.  Co.,  91  Wis. 
829,  64  N.  W.  1089;  Letberer  t.  Phceulx  Mut 
Acc.  Aao^n,  145  Mich.  313,  108  N.  W.  492; 
Letberer  t.  U.  S.  Health  ft  Accident  Ins.  Co., 
145  Mlcb.  810.  106  N.  W.  491;  Hagadom  v. 
Masonic  .Bqnitable  Accident  Ass'n,  59  Ai^. 
DIT.  821,  09  N.  t.  Snpp.  881;  OontlnentBl 
Casualty  Co.  t.  Wade  (Tex.)  106  W.  85. 
The  latter  ease  wjis  decided  by  the  Supreme 
Court  of  Texas  on  November  18,  1907,  and 
Is  the  latest  rc^rorted  authority  to  which  our 
attrition  has  been  called.  The  court  gave 
to  a  similar  provision  of  an  accident  policy 
the  same  construction  that  we  Iiave  given 
it  in  this  case,  and  that  is  given  by  the  other 
cases  cited  hwein. 

The  judgment  Is  reversed. 

We  concur:  HALL,  J.;  KBBRIOAN,  J. 


JOHN  BREUNER  CO.  v.  KINO.   (av.  891.) 
(Court  of  Appeal,  First  Distrfct.  (3aUfomla. 
Nov.  5.  190a) 

1.  Chatth,  Mobtoaobs  (S  47*)— Desokiption. 

A  description  of  cliattels  mortgaged,  both 
In  the  oompIaiDt  and  In  the  mortgage,  as  "all 
the  fomitnre.  upholstery,  carpets,  draperies, 
china  ware  and  other  boosehold  goods  of  every 
kind,  located  In"  a  epedflcaUy  described  build- 
ing, was  safficlent  between  ^e  parties. 

[Ed.  Note.— For  other  cases,  see  (Thettel  Mort- 
gages. Cent  Dig.  |  87;  Dec.  Dig.  §  47.*] 

2l  Chattel  Mobtoaoes  (|  79*)— FaAUDtnjrKT 

Rbpresehtations—Evidenoe. 

Where,  In  a  suit  to  foreclose  a  mortgage  on 
the  famitnre  in  an  apartment  house,  the  defense 
was  fraudulent  representations  by  the  mortga- 
gee as  to  the  amomit  of  business  conducted  Id 
the  apartment  house  In  which  the  property  was 
installed,  and  defendant  bad  testified  as  to  the 
Income  and  expenses  of  the  ImaiDesa,  evidence 
aa  to  the  soarce  from  which  she  secured  the 
money  whldh  bad  been  paid  on  the  mortgage 
debt  was  Inadmissible  to  show  Oat  the  business 
had  been  oondueted  at  a  loss. 

[Ed.  Note,— For  other  cases,  see  C9iattel  Mort- 
gages, Cent.  Dig.  I  567 ;  Dec;  Dig.  |  79.*] 

8,  EvinENOK  (J  888*)— DocmreNTB— LnTEBs— 
Aduission  or  Pabt. 

Where  a  part  of  a  letteV  was  admitted,  but 
the  balance  was  Irrelevant  to  any  issue  In  the 
case,  defendant  was  not  entitled  to  tiie  admis- 


sion thereof  under  0>de  Civ.  Pioa  |  1864,  pro- 
viding that,  where  part  of  an  instrument  is  ad- 
mitted by  one  party,  the  other  shall  be  entitled 
to  the  admission  of  the  balance. 

[Ed.  Note.— For  other  uises,  see  Evidence, 
Gent.  Dig.  S  1676 ;  Dec.  Dig.  »  883.*] 

4.  Appeal  and  Ebbob  (|  1057*)— Rnunos  on 
Evidence— EUbuless  Ebbob. 

The  exclusion  of  evidence  as  to  the  drcum- 
Btances  under  which  a  letter  was  written  was 
immaterial  where  the  witness  thereafter  fully 
answered  the  gneetion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  4194-4]^;  Dee.  Dig.  | 
1067.^]  '      .       *  ■ 

5.  Chattel  Mobtoaoib  (I  277*)  —  Fobhlo- 
BUBB— Evidence. 

Where,  in  an  action  to  foreclose  a  chattel 
mortgage  on  furniture  to  secure  a  note  given 
for  tae  price,  there  was  no  allegation  of  misrep- 
resentetlons  made  by  plaintiff  as  to  the  value  of 
the  famltnre,  plainofrs  books  diowlng  the  orig- 
inal cost  of  the  furniture  were  irrelevant 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  i  565;  Dec.  Dig.  |  277.*] 

Appeal  firom  Superior  Court,  Ci^  and 
County  of  San  Francisco;  John  Hunt,  Judge. 

Action  by  the  Jolm  tenner  Company 
against  Sara  L.  King.  From  a  judgment 
for  plaintiff,  and  from  an  order  denying  de- 
fendant's motion  for  a  new  trial,  she  ap- 
Afflrmed. 


Curtis  HUlyer,  for  appelant  RIghy  ft 
Rtghy,  for  reopondent 

KERRIGAN,  J.  This  Is  an  action  to  fore- 
dose  a  chattel  mortgage  given  by  defen^mt 
to  plaintlfC.  The  case  was  tried  before  an 
advisory  jnry,  a  dedalon  was  rendwed  in 
fftvor  of  plaintiff,  and  a  decree  of  foredos- 
nre  was  entmd.  From  the  judgment  and 
from  an  order  denying  her  motion  for  a  new 
trial,  the  defendant  prosecutes  tbis  appeal. 

Appellant  urges  that  the  court  erred  in 
not  sustaining  her  demurrer  to  the  CfMu- 
plalnt,  on  the  ground  that  the  complaint  is 
uncertain,  in  that  It  falls  to  sufficiently  de- 
scribe the  property,  fdther  In  the  body  of  the 
complaint  or  In  a  copy  of  the  mortgage  at- 
Uched  thereto  as  an  exhibit  and  made  a  part 
thereof.  We  cannot  agree  with  this  conten- 
tion. A  description  of  the  chattels  mortgag- 
ed Is  contained  both  in  the  complaint  and  in 
the  mortgage,  and  is  in  the  following  tmns: 
"All  the  furniture,  npholstery,  carpets,  dra- 
peries, china  ware  and  other  household  goods 
of  every  kind,  located  and  contained  in  and 
about  that  certain  building,  in  said  City  and 
County  of  San  Frandsco,  known  as  the  *Had- 
don  Apartment  House,'  and  also  known 
as  No.  961  Eddy  street,  mid  building  being 
situated  on  the  lot  on  the  south  side  of  Ed- 
dy street,  68  feet  9  inch  front,  120  feet  deep, 
and  commencing  187^  feet  easterly  from 
the  southeast  comer  of  -  Gough  and  Eddy 
streets."  This  description  shows  where  the 
property  was  located,  and  that  it  was  all  of 
a  certain  kind  of  property,  and  not  that  it 
was  an  indefinite  part  of  it,  which  was  in 
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tbe  buUdlDff  at  tbe  time  tbe  mortgage  was 
executed.  Under  the  antborltlee  the  de- 
scription is  ample— especially  as  this  action 
Is  between  tbe  parties  to  the  mortgage.  Jones 
on  Chattel  Mortgages  (&th  Ed.)  fi  53  et  seq.; 
6  Cyc.  p.  1022  et  seq.  The  mle  as  to  tbe  de- 
scription of  personal  property  in  chattel 
mortgagee  Is  thus  stated  In  Cyc.,  snpra; 
"Aa  against  tblrd  persons,  the  mortgage  must 
point  out  the  subject-matter  so  that  the  third 
person  may  Identify  the  property  corered  by 
the  aid  of  such  inquiries  as  the  Instrument 
Itself  suggests.  But,  between  the  parties.  It 
la  only  necessary  to  Identify  tbe  chattels  so 
that  the  mortgagee  may  say  with  a  reason- 
able degree  of  certalntr  what  property  to 
sabject  to  bis  lien." 

The  court  committed  no  error  in  refusing 
to  permit  appelant  to  testify  as  to  tbe  source 
of  tbe  payments  which  she  made  on  account 
of  the  note.  Appellant  in  her  answer  alleged 
that  reairandent  had  misrepresented  to  her 
that  the  business  condacted  at  Haddon  Hall, 
an  apartment  house,  hi  which  this  property 
was  Installed,  had  been  when  filled  conducted 
at  a  profit  of  $600  per  month,  which  amount, 
she  claims,  would  have  been  sufficient  to  «n- 
able  her  to  discharge  the  obligation  assumed 
by  ber.  It  had  already  appeared  that  the 
appellant  had  made  three  payments  on  ac- 
count of  tbe  principal  of  her  Indebtedness. 
The  object  ot  the  question  was  doubtless,  as 
claimed,  to  show  that  the  allied  representa- 
tions were  false,  and  that  the  business  was 
conducted  at  a  loss.  But  the  witness  had 
already  testified  directly  to  this  effect  by 
showing  the  Income  and  expenses  of  the  busi- 
ness; and  It  la  very  questionable  if  tbia 
testimony  would  have  been  strengthened  by 
showing  the  sources  from  which  tbe  witness 
obtained  the  money  with  which  to  make  the 
payments  in  question.  Indeed,  it  can  hardly 
be  said  that  there  is  any  legitimate  Inference 
that  a  given  business  Is  unprcQtable  from 
the  fact  that  funds  are  obtained  elsewhere 
to  meet  notes  given  In  payment  of  property 
used  In  such  business. 

No  error  was  committed  by  the  trial  court 
with  reference  to  the  letter  of  appellant,  tbe 
flrst  part  of  which  was  admitted  In  evidence, 
being  to  the  effect  that,  after  being  In  pos- 
session of  Haddon  Hall  for  nearly  two 
months,  appellant  did  not  desire  to  give  it 
up.  This  evidence  tended  to  disprove  the 
alleged  false  representations  as  to  the  in- 
come and  profit  of  the  house,  and  was  there- 
fore admissible.  On  redirect  examination 
appellant  sought,  so  she  claims,  to  Introduce 
the  remainder  of  the  letter  on  the  theory 
that,  part  of  the  letter  having  been  admitted 
In  evidence,  she  was  entitled  under  section 
1854,  Code  Civ,  Proc.,  to  have  the  entire  let- 
ter go  In.  At  this  point  there  is  some  con- 
fusion in  the  record,  and  It  really  does  not 
show  that  the  remainder  of  the  letter  was 
offered  In  evidence;  but,  assuming  that  It 


was,  yet  tnaamncb  as  it  to  not  explanatory 
of  the  part  admitted,  and  was  not  rdevant 
to  any  issue  in  the  case,  the  court  was  right 
In  rejecting  It  In  this  connection  appellant 
was  asked  by  her  counsel  a  question  calling 
for  the  drcumatancea  under  which  the  letter 
waa  written,  to  which  question  the  court  sus- 
tained an  objection.  Whether  or  not  this 
ruling  was  error  to  immaterial,  because  sub- 
sequently the  witness  fully  answered  tbe 
question,  and  stated  the  circumstanceH  un- 
der which  the  letter  was  written. 

Appellant  further  claims  that  the  court 
sbould  have  admitted  In  evidence  the  books 
of  the  respondent,  offered  by  appellant,  to 
show  the  original  coat  of  the  furniture  It  la 
not  one  of  the  allegations  of  the  answer  tliat 
there  were  any  misrepresentations  made  as 
to  the  value  of  the  fnniitnr&  Thenton  tbe 
contents  of  tbe  bocdai  on  thto  point  were  Im- 
material. 

The  evldmce  to  sufficient  to  support  the 
decision.  Tbe  record  dlBcIosee  no  error,  and 
the  Judgment  and  order  iboiiia  be  nfflrmed; 
and  tt  to  BO  ordered. 

We  concur:   OOOPBR,  P.  J.;  HALI^,  J. 


PEIOPLB  V.  LEWIS.    (Or.  80.) 
(Court  of  Aro^alt  Third  District,  Calitotnto. 
Nov.  fl,  1908.) 

1.  IUpB  ({  10*)— LlABIUTT  OF  FEKSOIC  NOT 

Id  view  of  the  statute  (Pen.  Code,  H  30. 
31,  971).  which  abrc«ates  the  distinction  be- 
tween an  accessory  before  the  fact  and  a  prind- 
pal,  and  provides  that  all  persons  concerned  io 
committing  a  felony,  whether  they  directly  com- 
mit the  act  or  aid  or  abet  its  commission, 
though  not  present,  shall  hereafter  be  prosecut- 
ed, tried,  and  punished  as  principals,  and  do 
other  facts  need  be  alleged  against  such  an  ac- 
cessoiT  than  are  alleged  against  hto  principal, 
one  charged  with  rajw  need  not  be  shown  to 
have  been  present  in  order  to  justify  a  convic- 
tion on  evidence  whidi  otherwise  deaiiy  shows 
that  he  aided  and  abetted  in  tbe  perpetratioD  of 
the  crime  by  another  as  effectual^  as  if  he  had 
wilneesed  IL 

[Ed.  Note.— For  other  cases,  see  Bape^  Cent. 
Dig.  S  22;  Dec.  Dig.  t  19.*] 

2.  Cbiminal  Law  <f  59*)— Pabticb  to  Or- 
FENSKs— "Aid"  ahd  "Abei." 

The  word  "aid"  does  not  imply  gailty 
knowle^ce  or  felonious  Intent,  wheress  tbe  defi- 
nition of  the  word  "abet"  includes  knowledge  of 
the  wrongfal  purpose  of  the  perpetrator  and 
counsel,  and  encouragement  In  the  crime. 

r&d.  Note.— For  other  cases,  see  Criminal 
Law,  Ce&L  Dig.  t  81 ;  Dec.  Dig.  |  58.* 

For  other  deflnltioos.  see  Words  and  Pbnaes, 
vol.  1.  pp.  15.  28{>-29L) 

3.  Cbivimai.  Law  ({  371*)— Adhissibiutt  op 
Evidence— Othbb  OrFEnsss— Rapk. 

In  a  prosecution  of  defendant  for  rape  of 
his  stepdaughter  who  was  under  the  age  of 
consent,  wherein  It  was  claimed  that  be  was  aa 
accessory  before  the  fact,  evidence  of  prior  sez- 
uai  Intercourse  between  the  parties  Id  goestion. 
shown  to  have  been  instigated  by  defendant, 
and  limited  by  the  court  ''for  tbe  purpose  of 
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thowfaof  jflKDM  and  derigui.**  was  admlMibl«  ai 

acts  of  lascivioas  cononct  and  sexual  inter- 
Qonrae  with  defendant's  knowledge. 

[Kd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  1  830;  Dec.  Dig.  |  871.*] 

4.  iNDICnCENT  AND  INFOBUATION  (%  1*)— Nl- 

CEBsrrr  ot  Indicthent  ob  Pbesentmkht. 
It  is  within  the  power  of  the  state  to  abol- 
ish the  crand  jury,  and  aathorise  procedure  bj 
information. 

[Ed.  Note.— For  other  Indictment 
and  Infonnatiop,  Dec  Dig.  |  1.*] 

5.  iNDicrueirr  and  Infokuatioh  2*>— Pxo- 

CEXOinO  BT  IirrOBUATIOlT  DuBiHa  BBsnoN 

or  Obandt  Jubt. 

Const,  art  1.  f  8,  provides  that  "ofFenses 
heretofore  reqalred  to  be  presented  b^  indict- 
ment shall  be  prosecuted  by  information  after 
examination  and  commitment  by  a  magistrate, 
or  by  indictment,  with  or  without  such  exam- 
ination and  commitment  as  may  be  prescribed 
by  law,"  and  that  "a  grand  jnry  shall  be  drawn 
and  summoned  at  least  once  a  year  in  each 
county."  Pen.  Code,  i  915,  makes  it  the  du^ 
of  the  grand  juir  to  "mquire  Into  all  public  of- 
fenses committed  or  triable  within  the  county, 
and  present  them  to  the  coart  by  indictment" 
Held,  that  there  was  nothing  therein  makins  it 
ilU»al  to  proceed  by  information  when  the  jury 
is  m  Bsssum. 

[Ed.  Note.— For  other  eases,  see  Indictment 
and  Information,  Dee.  Dig.  i  2.*] 

Appeal  from  SiQ»erIor  Court,  Sonoma  Coun- 
ty; Emmett  SeaweU,  Judge. 

Frank  Lewis  was  convicted  of  rape.  From 
orders  denying  motions  In  arrest  and  for  a 
new  trial,  and  from  the  final  Judgment,  be 
appeala  Affirmed. 

Ross  Campbell,  for  appellant  U.  S.  Webb^ 
Atty.  QeiLr  and  J.  Charles  Jonea.  Asst  Atty. 
G&L,  for  the  People. 


CHIPMAN,  P.  J.  Defendant  was  charged 
In  the  information  with  the  crime  of  rape 
upon  a  small  child  under  the  age  of  16  years. 
The  Jury  returned  a  verdict  of  guilty  as 
charged.  Defendant  ai^eals  from  the  order 
denying  his  motion  In  arrest  of  Judgment, 
from  the  order  denying  his  motion  for  a  new 
trlalf  and  frmn  the  final  Jndgmoit  of  convic- 
tion. 

1,  Defendant  was  convicted  as  an  acces- 
sory before  the  fact  The  prosecutrix  was 
the  stepdaughter  of  defendant.  There  is  no 
evidence  that  defendant  had  sexual  inter- 
course with  her,  or  that  he  was  present  at 
the  commission  of  the  crime,  but  there  was 
abundant  evidence  that  he  aided  and  abetted 
Its  commlBsioQ  by  one  AJon  Wheeler,  a  youth 
of  about  17  years  of  age.  Defendant's  con- 
tention is  that  because  he  was  not  personally 
present  when  the  crime  was  committed  the 
evidence  must  be  held  to  be  insufiicient  to 
Justify  the  verdict — citing  People  v.  Schoedde, 
126  Cal.  373,  S8  Pac.  859.  That  was  the  case 
of  prosecution  for  the  crime  of  mayhem.  The 
court  held  that,  if  the  defendant  was  not 
present  when  the  crime  was  committed,  the 
verdict  had  not  snffldoit  support,  and  under 
the  evidence  there  was  not  "dlsclosea  that 


aiding  and  abetting  by  defendant  whlcb 
would  make  bim  a  prindiml  In  the  crime." 
It  was  claimed  by  the  people  that,  conceding 
that  defendant  did  not  actually  participate 
In  the  commission  of  the  crime,  still  he  was 
an  alder  and  abettor.  The  court  sajd :  **The 
general  principle  here  contoided  for  Is  sounds 
but  Its  ai^licatlon  to  the  facts  of  this  case 
is  wanting."  It  would  seem,  therefore,  that 
the  peculiar  circumstances  of  the  case  took  it 
out  of  the  rule.  The  statute  Is  plain  and 
clear.  It  abrogates  the  distinction  between 
an  accessory  before  the  fact  and  a  principal, 
and  It  provides  that  "all  persons  concerned 
In  the  commission  of  a  felony,  whether  they 
directly  commit  the  act  constituting  the  of- 
fense, or  aid  and  abet  its  commission,  though 
not  present,  shall  hereafter  be  prosecuted, 
tried,  and  punished  as  principals,  and  no  oth- 
er facts  need  be  alleged  In  any  Indictment  or 
Information  against  snch  an  accessory  than 
are  required  In  an  indictment  or  information 
against  his  principal."  Pen.  Code,  Si  971,  30, 
31 ;  People  v.  Rozeile,  78  Oal.  84,  20  Pac.  86; 
People  V.  Nolan,  144  Cal.  79,  77  Pac.  774. 
The  evidence  was  that  defendant  on  several 
occasions  solicited  Wheeler  to  have  sexual 
Intercourse  with  the  defendant's  stepdaughter 
He  brought  them  together  under  circum- 
stances calculated  to  arouse  their  animal  paa* 
Blons,  and  to  bring  about  bis  wicked  design. 
He  advised  Wheeler  to  procure  vaseline  to 
be  used  In  the  act  of  coition.  If  found  neces- 
sary, and  he  also  procured  medicated  cap- 
sules or  suppositories,  and  gave  them  to  the 
girl  and  instructed  her  in  Wheder's  presence 
how  to  use  them  to  prevent  conception.  The 
evidence  Is  altogether  too  Indecent  and  re- 
volting to  be  here  recorded.  It  was  said  In 
People  V.  Dole,  122  Cal.  486,  65  Pac.  581,  68 
Am.  St  Rep.  50:  "The  word  'aid'  does  not 
imply  guilty  knowledge  or  felonious  intent, 
whereas  the  definition  of  the  word  'abet'  In- 
cludes knowledge  of  the  wrongful  purpose  of 
the  perpetrator  and  counsel  and  encourage- 
ment In  the  crime."  The  evidence  here  clear- 
ly shows  that  defendant  both  aided  and  al)et- 
ted  the  perpetration  of  the  crime  as  efFectuat- 
ly  as  If  be  had  witnessed  it.  To  have  been 
personally  present  as  a  witness  of  the  act 
which  he  brought  about  would  have  but  add- 
ed one  more  to  the  many  other  disgusting 
features  of  the  performance.  People  v,  Nol- 
an, supra,  was  a  case  where  the  precise  point 
here  contended  for  was  raised.  There  the 
defendant  was  Informed  against  as  a  prin- 
cipal Jointly  with  others  who  were  charged 
with  robbery.  The  part  played  in  the.  crime 
by  defendant  Nolan  was  In  knowingly  having 
given  Information  as  to  where  certain  dia- 
monds were  to  be  found  and  how  th^  might 
be  successfully  stolen.  The  Judgment  of  con- 
viction was  sustained,  although  the  defend- 
ant did  not  participate  la  the  robbery. 

2.  The  act  charged  in  the  Information  was 
alleged  to  have  been  committed  In  Bonoma 
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connty,  of  which  the  proof  was  stiffldent  It 
Is  urged  u  error  that  the  commlBBlon  of  a 
like  prior  ofrense  between  the  prosecotrlx 
and  Wheeler  wu  allowed  to  be  proren  over 
defendant's  objection.  There  was  evidence 
Oiat  about  Christmas,  1007,  defendant  took 
his  stepdaughter  and  Wheeler  to  San  Fran- 
cisco, as  the  evidence  showed,  In  furOierance 
of  his  said  design  prevlonsly  urged  upon 
Wheeler.  They  occupied  a  small  room  in 
which  was  one  bed,  and  all  three  slept  In  It 
The  second  night  they  occupied  a  different 
room,  In  which  were  two  beds.  Defendant 
slept  In  one  and  Wheeler  and  the  girl  In  the 
other.  The  conduct  of  the  defendant  there 
showed  conclusively  that  it  was  In  further- 
ance of  his  design  that  these  two  young  peo- 
ple were  taken  to  San  Francisco  by  him,  and 
the  evidence  as  to  what  took  place  was  lim- 
ited by  the  court  "for  the  purpose  of  showing 
plans  and  designs."  The  evidence  was  ad- 
missible as  acts  of  lasdvioua  conduct  and 
sexual  Intercourse  with  defendant's  knowl- 
edge, and  were  admissible  whether  commit- 
ted before  or  after  the  particular  act  charg- 
ed. People  V.  Morris,  3  Cal,  App.  1,  84  Pac. 
463.  It  was  shortly  after  their  return  from 
San  Francisco  that,  under  the  direction  and 
with  the  connivance  of  defendant.  Wheeler 
and  the  prosecutrix  renewed  their  sexual  re- 
lations at  defendant's  home  on  which  the  In- 
formation is  based. 

8.  An  instruction  was  asked  by  defendant 
and  refused  by  the  court  to  the  effect  that  he 
could  not  be  found  guilty  unless  present  at 
the  time  of  the  sexual  Intercourse  charged. 
For  the  reasons  already  stated,  the  Instruc- 
tion was  properly  refused. 

4.  It  Is  also  contended  that  the  informa- 
tion was  filed  while  the  grand  jury  was  In 
session,  and  that  under  section  915  of  the 
Penal  Code  it  was  the  duty  of  the  district  at- 
torney to  lay  the  matter  before  that  body,  and 
he  could  not  legally  present  an  information 
at  that  time.  It  Is  within  the  power  of  the 
state  to  abolish  the  grand  Jury  and  authorize 
the  procedure  to  punish  crimes  by  Informa- 
tion. Hurtado  V.  California,  110  U.  S.  516,  4 
Sup.  Ct  292,  28  L.  Ed.  232.  The  state  may 
authorize  the  procedure  to  be  by  both  Indict- 
ment and  Information,  and  It  Is  competent  to 
adopt  the  latter  while  the  grand  Jury  is  in 
sesaicm.  Article  1.  S  S,  Const.,  provides  as 
follows:  "Offenses  heretofore  required  to  be 
presented  by  indictment  shall  be  prosecuted 
information,  after  examination  and  com- 
mitment by  a  magistrate,  or  by  indictment, 
with  or  without  such  examination  and  com- 
mitment, as  may  be  prescribed  by  law.  A 
grand  Jury  shall  be  drawn  and  summoned  at 
least  once  a  year  In  each  county ."  Section 
915  of  the  Penal  Code  makes  It  the  duty  of 
the  grand  Jury  to  "Inquire  Into  all  public  of- 
fenses committed  or  triable  within  the  coun- 
ty, and  present  them  to  the  court  by  indlct- 
mait"  There  is  nothing  In  the  Ckmstitntlon 


or  statute  making  it  Ill^al  to  proceed  by  In- 
formation when  the  grand  Jury  is  in  session. 
The  Judgment  and  order  are  affirmed. 

We  concur:  BUBNBTT,  J.;  HART,  J. 


OAMBEON  T.  HUNTBACH. 
(Supreme  Court  of  Idaho.    Dec.  19,  1908.) 

1.  Appeal  akd  Bbbob  (|  843*)  —  Qdestionb 
Reviewable. 

Where  a  complaint  states  a  cause  of  action, 
and  an  answer  is  Sled  specifically  denying  all  of 
Its  material  allegations,  and  also  seta  up  a  spe- 
cial defense,  and  a  demurrer  to  the  special 
defense  Is  snitained,  and  the  ease  is  thereafter 
brought  DO  for  trial,  at  the  opening  of  which 
the  defendant  admits  that  all  of  the  allegations 
of  the  complaint  are  true,  aad  jndgmrat  is 
rendered  against  liim,  and  toe  only  qnestiom  on 
appeal  raised  Is  the  aetiw  of  tba  court  in  sds- 
taicing  the  demurrer  to  the  special  defense,  the 
court  will  not  pass  np<xi  that  qoeation,  for  the 
reason  that  a  decision  of  it  could  in  no  manner 
affect  the  judgment  rendered  and  entered  on  the 
admissions  ot  tba  defraidant. 
_[Ed.  Note.r-For  oiha'  cases,  see  Appeal  and 
EnoT,  CenL  Dig:  H  8381-^Sll;  Dee.  Dig.  I 

040b  J 

2.  Appeal  and  Ebbob  (|  843*>— Review— Ab- 

STBACT  QtJEBTIOH. 

An  abstract  question,  the  determination  of 
which  could  In  no  manner  affect  the  Judgment 
appealed  from,  will  not  be  dedded  by  this 
court  on  appeal, 

[EH.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  |  8341 ;  Dee.  Dig.  |  843.«1 

(SyUabna  by  the  Oonrt) 

Appeal  from  District  Court,  Latah  Ooon- 
ty;  Edgar  a  Steele,  Judge. 

Action  by  Duncan  Cameron  against  nom- 
as Hnntbach.  Judgmrat  for  plalntiflC  De- 
fendant appeals.  Affirmed. 

Forney  &  Moore,  for  appelant  B.  S.  Den- 
ning and  Warraa  Tmitt,  for  reqiondeiit 

SULLIVAN,  J.  This  action  was  brought 
for  the  purpose  of  enjoining  the  defendant 
and  his  servante  from  trespassing  upon  the 
premises  described  in  the  complaint,  and 
for  unlawfully  breaking  down  plaintiff's 
fence.  A  general  demurrer  was  filed  to  the 
complaint,  which  was  overruled  by  the  court 
The  action  of  the  court  In  overruling  that 
demurrer  Is  not  assigned  as  error  by  the 
appellant,  and  has  not  been  referred  to  by 
counsel  for  either  of  the  parties  upon  this 
appeal.  The  answer  denied  all  of  the  all^a- 
tions  of  the  complaint,  and  set  up  a  special 
defense.  A  demurrer  was  interposed  to  the- 
separate  defense,  ui)on  the  ground  that  the 
same  did  not  state  facts  sufficient  to  con- 
stitute a  defense  to  plaintiff's  action.  The 
court  sustained  that  demurrer.  Thereafttf 
the  cause  came  on  for  trial  on  tibe  complaint 
and  answer  that  contained  a  specific  denial  of 
the  all^atlons  of  the  complaint  At  the 
opening  of  the  trial,  counsel  for  the  respec- 
tlve  parties  being  present,  the  defendant 
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admitted  In  open  cottrt  tbe  trnthfulness  of 
all  of  the  allegations  of  the  complaint,  and 
tbe  plaintiff  thereupon  waived  any  claim 
for  damages.  The  conrt  recites  In  his  in- 
troduction to  the  finding  of  facts,  ai  fol- 
lows: *^e  defendant  at  this  time  admitted 
In  open  conrt  that  all  of  the  allegations  of 
the  complaint  were  trne.  And  tbe  plaintiff 
waived  bis  claim  for  damages."  Tbe  court 
then  proceeded  to  make  its  flndlngs,  and 
found  each  of  the  material  allegatiouB  of 
the  complaint  to  be  true,  and  the  eighth  find- 
ing is  as  follows:  *^he  conrt  farther  finds 
that,  in  accordance  with  the  admissions  of. 
the  defendant  In  open  court,  all  of  the  ma- 
terial allegations  of  the  complaint  are  true." 
Tbe  court  also  recites,  In  the  judgment  enter- 
ed, as  follows:  "Tbe  cause  came  regularly 
on  for  trial  on  the  Ist  day  of  June,  1908. 
Warren  Truitt  appearing  for  plaintlCT,  and  J. 
H.  Forney,  of  tbe  firm  of  Forney  ft  Moore, 
appearing  for  the  defendant  It  was  there- 
upon duly  stipulated  by  said  parties  in 
open  conrt  that  all  tbe  allegations  of  the 
complaint  herein  are  true,  and  the  plain- 
tiff waived  his  claims  for  damages  from  de- 
fendant in  tbe  case,  and  the  same  was  then 
duly  submitted  to  the  court"  Tbe  plain- 
tiff for  cause  of  action  had  alleged  that  be 
was  tbe  owner  of  the  real  estate  described 
in  the  complaint  and  that  at  divers  times 
the  defendant  had,  without  any  right  what- 
ever, wrongfully  and  unlawfully  broken 
down  plalntUTs  fence  inclosing  said  prem- 
ises, and  wrongfully  and  unlawfully,  with 
teams  and  wagons,  entered  Into  and  upon 
said  farming  lands  of  plaintiff,  to  their 
great  damage  and  Irreparable  Injury;  and, 
after  alleging  some  other  acts,  and  threat- 
ened acts,  of  defendant  In  r^ard  to  said 
premises,  It  is  alleged  that  tbe  threatened 
acts  of  the  defendant,  unless  restrained,  will 
be  consummated,  and  will  cause  tbe  plain- 
tiff to  engage  in  vexations  litigation  and  a 
multiplicity  of  actions  in  protecting  bis 
rights  in  and  to  satd  premises;  that  tbe  de- 
fendant baa  damaged  plaintiff  by  said  wrong- 
ful and  unlawful  acts  in  the  sum  of  $S00. 
Tbe  record  shows,  when  tbe  action  came  on 
for  trial  on  the  complaint  and  tbe  specific 
denials  of  tbe  answer,  that  the  defendant 
then  and  there  admitted  all  of  tbe  allega- 
tions of  the  complaint  thus  admitting  that 
there  was  nothing  in  his  denials,  l^at  be- 
ing true,  he  had  no  defense  to  this  action. 
If  we  concede  tliat  the  court  erred  in  over- 
ruling the  demurrer,  and  that  the  answa 
contained  a  good  defense,  by  defendant's 
admitting  that  all  of  the  allegations  were 
true,  he  admitted  away  bis  defense,  If  be 
had  any.  A  defendant  will  not  be  permitted 
to  blow  both  hot  and  cold  at  the  same  time, 
in  one  breath  contending  that  he  has  a 
valid  defense  to  the  action,  and  In  another 
admitting  that  be  has  not  by  admitting  that 
all  of  the  allegations  of  a  complaint  which 


state  a  cause  of  action  are  true.  Tbe  only 
question  presented  by  the  record  is  whether 
the  court  ettoA  In  snstainlng  tbe  danurrer 
to  the  special  defense  set  up  in  the  answer. 
Supposing  the  court  now  holds  that  the  court 
erred  in  sustaining  that  demurrer,  and  tbe 
judgment  Is  set  aside  and  the  cause  remand- 
ed for  a  new  trial,  and  on  the  trial  the  de- 
fendant is  confronted  with  his  former  ad- 
missions of  tbe  truthfulness  of  all  the  alle- 
gations of  the  complaint  there  could  be  but 
one  result  The  Judgment  would  certainly 
go  against  the  defendant  i^s  court  will 
not  try  moot  questions,  even  If  th^  are 
raised  in  an  action  actually  tried  In  a  court 
where  the  determination  of  the  question 
could  have  no  effect  whatever  on  the  Judg- 
ment appealed  from. 

The  Judgment  of  the  court  below  is  sus- 
tained, and  costs  of  this  appeal  are  awarded 
to  the  respondent 

AILSmB.  0.  3',  and  STHWABT,  con- 
cut; 


PRBNTICB  V.  UcKAY  «t  al. 

(Supreme  Court      Mraitana.    Jan.  11,  1900.) 

1.  Watebs  ano  Wateb  Gottbsbs  ({  4*)— IB- 
BiOATioK— Water  Riohts— Tbbbpass. 

Rer.  St  U.  8.  H  2339,  2S10  (U.  S.  Oomp. 
St  1901,  p.  1487),  and  EUv.  Codes  Hoot  S 
4S40  et  seq.,  creatlt^  and  regulating  water 
rights  for  Iraintion,  etc.,  while  recognuing  tbe 
right  of  an  mdivldaal  to  acquire  tbe  use  of 
water  by  appropriadoo,  neither  authorises,  nor 
could  authorise,  one  peison  to  go  on  the  private 
property  of  another  to  make  an  appropriation 
except  by  oondemuatlon  proceedlngB :  the  gener- 
al government  having  merely  anmoriied  tbe 
proq>ective  s^qHCopriator  to  go  on  the  pnUle  do- 
main for  that  pniposa. 


casus 

ater  Oouises.  Dec.  Dig.  |  4i*] 

2.  Waters  and  Wateb  OomfflEB  (|  4*>— Af- 
PBOPBIATIOir  Rzouts— STATuns— Apfuoa- 

TION. 

Rev.  Code,  H  4840-4801,  regulating  water 
rights,  apply  ODly  to  approprianoDS  made  on 
the  public  lands  of  the  Uaited  States,  or  of  tbe 
state,  and  to  appropriatioos  made  by  Individu- 
als having  riparian  rights  either  as  owners  of 
riiiarian  lands,  or  granteei  from  auch  owners. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Conisee,  Dec.  Dig.  I  4.*] 

8.  Watebs  ano  Wateb  Coubses  ({  127*)  — 

Wateb  Riobtb— AcqmsmoN. 

One  may  not  acqwre  a  water  right  on  the 
land  of  another  without  acquiring  an  easement 
in  the  land. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Couries,  Dec.  Dig.  |  127.»1 

4.  Eaabuents  (S  1*)— DKnitmoir. 

An  easement  Is  an  interest  in  land  that  can- 
not be  created,  granted,  or  transfened  azcnit 
by  operation  of  law,  by  an  instinment  in  wilt- 
ing, or  by  prescription. 

[Ed.  Note.— For  other  cases,  see  Basements, 
Cent  Dig.  8M.  2;  Dea  Dig,  {  L* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2305-2311 ;  vol.  8,  pp.  7646,  7647.] 


•Vor  other  oases  see  same  tople  sad  section  NUHBBR  In  Dee.  A  Am.  Digs.  IM?  to  date^  *  RqKwtar  IndexM 
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6.  Emih«itt  DoHAnr  (S  28*)— Watd  Riosn 

—Public  Um; 

riglit  to  mppropriate  water  on  tbe  land 
of  another  may  be  acquired  by  condemnatioii 
proceediius  under  Const  art  3,  |  15,  declaring 
the  nse  of  water  to  be  a  inibllc  ase. 

[Dd.  Note.— For  other  casea,  lee  Eminent  Do- 
main, Cent  Dig.  |  76;  Dec.  Dig.  {  28.»] 

6.  Waters  aito  Wateb  Couxsks  (|  142*)— 
Watbb  on  Lard  of  Aitothsb— Appbopbia- 
TiON— Lxcensb—Rktocatiom. 

Where  plaintiff  attempted  to  appropriate 
water  on  the  land  of  another  without  grant 
comlemnatitHi  proceedlnn,  or  preaeriptioD,  the 
right  acquired  amounted  to  a  license  without 
consideration  or  coupled  with  an  iaterat  which 
waa  revocable  at  the  pleaann  ct  the  Ueenaor  or 
bis  successor  and  was  rerofced  by  Qm  latter's 
obstruction  of  the  Sow. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  fi  142.*] 

Aroeal  from  District  Court,  Madison  Ootm 
t7:  B.  K.  Obeadle.  Judge. 

Action  1^  OctsTla  Prentice  against  Caro- 
line HcKay  and  another.  Judgment  for 
plaintiff,  and  defendants  appeal.  ReTersed 
and  remanded. 

Clai^  &  Duncan,  for  appellants.  8.  V. 
Stewart  and  Bdnrand  J.  Callaway,  tor  re- 
spondent 

HOLZX>WAT,  J.  This  action  was  brought 
by  OctaTla  Prentice  against  Carollue  HcKay 
and  Thomas  Galataan  to  quiet  the  title  of 
plaintiff  to  a  certain  water  r^ht.  and  to  se- 
cure an  Injunctiim  restraining  the  defend- 
ants from  Intwferlng  with  the  free  nse  and 
enjc^ment  of  such  rlc^t  br  the  plaintiff.  Tlie 
court  found  that  the  plaintiff  was  the  owner 
of  40  acres  ct  land  in  section  18,  township 
4  south.  <tf  range  5  west.  In  Uadlson  coun- 
ty: that  this  land  is  arid,  and  tiut  40  miner's 
inches  of  water  are  required  ft>r  Its  success- 
ful irrigation;  tbat  In  1808  the  piedecesaor 
In  Interest  of  plaintiff  owned  the  land  in  sec- 
tion 18  now  owned  by  the  plaintiff;  that  on 
July  16, 1803,  the  predecessor  of  plaintiff  eon- 
Btructed  a  ditch  from  certain  springs  and  a 
stream  on  section  10,  and  by  means  thereof 
conducted  40  miner's  Inches  of  water  to  and 
upon  the  land  in  section  la  Finding  No.  5 
is  as  follows:  "That  the  said  lands  with  the 
said  water  right  was  thereafter,  by  mesne 
conv^ance,  conveyed  to  the  plaintiff  her^n, 
Octavia  Pr«itice."  The  court  also  found  that 
ever  since  the  waters  were  so  diverted  the 
plaintiff  and  her  predeceesw  in  interest  have 
continuously  uaed  the  same  for  the  Irriga- 
tion of  the  landa  in  sectl<m  la  From  these 
facts  the  court  concluded  that  the  idalntlff 
Is  entitled  to  an  appropriation  of  40  miner's 
Inches  of  the  waters  of  the  springs  and 
stream  motioned,  and  entered  a  decree  qui- 
eting the  plaiDtUTs  title  to  the  same,  and  en- 
joining the  defendants  from  Interfering 
therewith.  From  the  Judgment  and  an  or- 
der denying  them  a  new  trial,  the  defend- 
ants hare  appealed. 


It  appears  that  on  and  prior  to  December 
11.  1800,  S.  a.  Prentice  was  the  owner  of 
the  lands  In  section  19,  upon  wlildi  are  the 
springs  and  stream  moitioned  In  the  find- 
ings; tbat  on  December  11»  1880^  B.  C  Pren- 
tice and  his  wife,  Octarla,  tlie  plaintiff  be- 
low and  the  respondent  here,  executed  and 
delivered  to  Caroline  McKay,  the  defendant 
and  aii^Iant  a  mortgage  iqxMi  the  land  In 
section  19;  that  on  June  2.  1896,  Mrs.  Mc- 
Kay commenced  an  action  In  tiie  district 
court  of  Madison  eounty  againat  S.  C.  Froi- 
tice  and  Octavla  Prentice,  his  wife,  to  fore- 
close the  mortgage;  tbat  sndi  proceedings 
were  had  and  done  in  the  action  tliat  on 
June  27,  1899.  a  decree  of  foreclosure  was 
duly  given  and  made  In  favor  of  Mrs.  Mc- 
Kay and  against  8.  a  Pzwilice  and  Octaria 
Prentice,  ^rtildi  decree  provided  that  the 
sums  of  mon^  mentioned  therein  constitut- 
ed a  valid  lien  upon  the  land  In  section  19 
above  by  virtue  of  the  mortgage  so  glv^ 
and  directed  a  sale  of  the  premises ;  tiiat  a 
sale  th^eof  was  made  by  the  aheriff  of  Madi- 
son county  OS  directed;  that  at  such  sale 
Mrs.  McKay  became  the  purchaser;  that 
there  was  not  any  redempUm  from  the  sale 
within  the  time  allowed  by  law;  tbat  on 
February  6,  1900,  the  Oiwitt  executed  and 
delivered  to  Mrs.  McKay  a  deed  for  the 
premises;  and  that  ever  since  she  has  bem 
the  owner  and  In  possraMon  of  the  pn^terty. 
It  also  appears  that  some  time  prior  to  18S3 
SL  C.  Prentice  had  made  a  tree  culture  en- 
try upon  the  lands  In  section  18  above,  and 
the  court  appar«itly  found  that  he  ccmstract- 
ed  a  ditch  from  the  springs  and  stream  on 
section  19  to  irrigate  this  land  In  section  is. 
although  we  are  unable  to  find  any  evidence 
to  justify  such  a  dndlng.   It  appears  that 
S.  C.  Pr«itlce  abandoned  his  tree  culture 
entry,  and  that  bis  wife,  Octavla,  made  a 
desert  entry  upon  the  same  land.  We  have 
soiTched  the  record  in  vatai  for  evidence  of 
any  sort  of  a  transfer  from  S.  C  Prentice 
to  his  wife  of  any  interest  In  the  land  or  the 
water  right  Bvoi  aasuming  that  8.  C.  Pren- 
tice made  a  valid  appropriation  of  the  wa- 
ter in  1803,  and  assuming,  further,  but  not 
deciding,  that  be  could  have  made  a  valid 
transfer  thereof  to  his  wife,  Mill,  In  the  ab- 
sence of  a  Showing  of  a  transfer  of  sodh 
right  to  bet,  she  cannot  claim  the  same  by 
virtue  of  his  apiHroprlation.  There  doM  not 
appear  to  be  ai^  evidmce  to  support  find- 
ing No.  5  above.  If  we  give  to  the  evidence 
offered  <Hi  b^alf  of  the  plaintiff  that  cm- 
stmction  most  favorable  to  her.  It  wonld 
seem  that  In  1S0&  die  went  into  posocBsion 
of  the  whole,  or  at  least  a  portimi,  of  this 
40-acre  lot  in  section  18.  and  constructed  a 
dlteh  fnnn  these  springs  and  stream;  tbat 
in  1804  she  planted  an  orchard  and  irrigat- 
ed it  by  means  of  the  ditch  dog  in  1888:  that 
in  1899  die  made  a  desert  entry  iq»on  the 
40-acre  tract,  and  about  the  same  time  con- 
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atmcted  t  larger  dlteb  from  tin  qtrlngs  snd 
stream  to  ber  ordiard  and  filed  a  notice  of 
appropriation;  that  idw  afterwards  reoelr- 
ed  patent  for  the  land  and  has  ever  since 
owned  and  been  in  possesBion  of  It,  and  used 
the  water  contlnnonsly  from  1898  nntll  the 
use  was  obstrocted  by  the  defendants. 

This  being  a  snit  in  eanlty,  we  may  In- 
anlre  whether  the  respondoit  In  fact  made 
an  appropriation  of  this  water  In  18M  or  In 
1880.  The  water  which  she  aammed  to  ap- 
propriate was  produced  In  springs  and  a 
Ktream  on  the  land  In  section  19  abore,  then 
owned  by  S.  O.  Prentice  in  fe4  subject  only 
to  a  mortgage  to  Mrs.  McKay.  The  United 
States  and  the  state  of  Montana  have  recog- 
nized the  rigiit  of  an  Individnal  to  acquire 
the  use  of  water  by  appropriation  (Rev.  St  U. 
S.  SS  2339,  2340  [U.  S.  Comp.  St  1901,  p.  1437]; 
Rev.  Codes,  Mont  |  4840  et  seq. ;  Wood  t. 
Rtlwanda  Water  Co.,  122  Cal.  152.  54  Fac. 
726;  Welch  T.  Garrett  6  Idaho,  630,  61  Fac 
40O;  bat  neither  has  authorised,  nor,  Indeed, 
could  authorize,  one  person  to  go  upon  the 
prlTste  property  of  another  for  the  pur- 
pose of  making  an  appropriation,  except 
by  condemnation  proceedings.  The  general 
gOTernment  has  merely  authorized  the  pro- 
spective appropriator  to  go  upon  the  public 
domain  for  the  purpose  of  making  his  ap- 
propriation (see  note  to  Heath  v.  Williams, 
25  Me.  209,  43  Am.  Dec.  280),  and  the  sta- 
tutes of  this  state  (sections  4840-4801,  above) 
only  apply  to  appr(^r!atIons  made  on  the 
public  lands  of  the  United  States  or  of  the 
state,  and  to  such  as  are  made  by  Individuals 
who  have  riparian  rights  either  as  owners 
of  riparian  lands  or  through  grants  trom 
such  owners.  This  Is  the  doctrine  announc- 
ed In  Smith  V.  Denniff,  24  Mwt  22,  60  Fac. 
306,  81  Am.  St  Rep.  408,  where  the  court 
farther  said:  "A  trespasser  on  riparian  land 
cannot  lawfully  exercise  there  any  rl^t  to 
such  water  or  acquire  any  right  therein  by 
Tlrtne  of  section  1880  et  seq.  of  the  GtvU 
Code  at  1895  (section  4840  et  seq..  Rev.  Godeel). 
Alta  Land  Co.  Hancock,  86  Cal.  219. 24  Pac. 
046,  20  Am.  St  Rep.  217."  In  the  same  opin- 
ion I3ils  court  alBo  said:  "One  may  not  ac- 
quire a  water  right  on  the  land  of  another 
without 'acquiring  an  easement  In  such  land." 
And  again:  **An  easement  Is  an  Interest  in 
land  that  cannot  be  created,  granted,  or 
transferred  except  by  operatim  of  law,  by 
an  Instrument  In  writing,  or  by  pTescrip- 
tion."  Since  the  use  of  water  is  declared  by 
the  OonsUtntion  of  this  sUte  (article  3.  i 
15)  to  be  a  public  use,  the  rl^t  to  appro- 
pciate  water  on  the  land  of  anotlier  may 
be  acquired  by  crademnatlon  proceedings. 
Smith  V.  DennUt,  above;  St  Helena  Water 
Coi  T.  Forbes,  68  Cal.  182,  45  Am.  R^.  659. 
If  Mrs.  Prentice  made  a  valid  appropriation 
of  water  upon  the  private  lands  of  S.  C. 
Prentice,  she  must  have  acquired  an  ease- 


ment In  his  lands  j^mlth  t.  Daudfl,  above), 
and.  If  she  did  acquire  such  easement  she 
must  have  done  so  by  grant  from  S.  C. 
I^«ntlce  by  O(mdemnation  proceedings  or  by 
prescription  (Smith  v.  Doinlff,  above).  But 
the  reeaea  hare  tails  abeolnl^y  to  disclose 
that  Mrs.  Prentice  ever  resorted  to  condem- 
nation proceedings,  or  ever  received  a  grant 
of  the  easement  or  acquired  It  by  adverse 
user.  We  are  not  called  up«i,  titerefor^  to 
determine  triiat  if  any,  effect  should  be 
given  to  a  grant  of  an  easement  by  S.  O. 
Prentice  while  his  premises  were  mortgaged. 
So  tar  as  this  record  discloses,  the  transaa- 
tion  betwem  S.  0.  Prentice  and  Mrs.  Pren* 
tlce  amounted  only  to  a  license  by  the  for- 
m«  to  the  Istter  to  take  the  water  from 
the  springs  snd  stream  to  her  land,  and,  not 
being  a  license  coupled  with  an  interest, 
nor  one  for  which  a  valuable  consideration 
was  paid,  it  was  revocable  at  the  pleasure 
of  the  licensor  or  his  successor  in  interest 
(Great  Falls  WaterwoAs  Co.  v.  Great  North- 
em  Ry.  Co.,  21  Mont.  487,  54  Pac.  063);  and 
the  actions  of  the  defendants  in  this  par- 
ticular instance  In  obstructing  the  use  of  the 
license  amounted  to  a  revocation  thereof  (25 
Cyc.  Wl,  and  cases  cited). 

The  judgment  and  order  are  reversed  and 
the  cause  Is  remanded  to  the  district  court 
with  directions  to  vacate  the  judgment  and 
order  heretofore  made,  and  to  enter  Judg* 
ment  for  the  def  endantSw 

Reversed  and  remanded. 

BRANTLY,  C  1^  and  SMITH,  concur. 


HOUGH  et  al  v.  PORTER  et  al. 
(Supreme  Coart  Of  Oregm.   Jan.  6,  1900.) 

1.  Watebs  abd  Wateb  Courses  (8  4*)— Ap- 

PBOFBIATION  OV  WaTEBB. 

Act  Cong.  July  26,  1866.  c  262,  I  9.  14 
Stat  ^  (U.  S.  Gomp.  St^l,  p,  1437),  rela- 
tive to  the  appropriaucm  of  water,  was  merely  a 
recogoltion  of  righte  existing  at  the  time,  rawer 
than  the  creation  of  a  new  one, 

VEd.  Note.— For  other  casee,  see  Waters  and 
Water  Coaraes,  Cent  Dig.  I  1;  Dec  Dig.  {  4.*] 

2.  Statutes  (8  206*)— Title  or  Act. 

The  title  to  an  act  of  Coogress  is  not  re- 
quired to  embrace  all  Its  proviBions,  for  which 
reaaon  It  ia  necessary  to  look  to  'the  body  (tf  the 
act  to  ascertain  the  intention  thereof. 

[Ed._Note^For  other  eases,  see  Statotes, 
Cent  Dig:  |  282;  Dea  Dig.  |  205.*] 

3.  Watebs  and  Wateb  Coubsbs  (i  19*)  — 
Pbiob  Appbofbiation. 

It  is  necessary  to  the  procurement  of  title 
to  lands  under  the  desert  land  act  (Act  Cong. 
March  3. 1877.  c.  107,  19  Stat.  377  [U.  8.  Comp. 
St.  1901.  p.  15481)  that  the  Inception  of  the 
title  to  tiie  water  located  for  su<^  purposes  de* 
pend  upon  a  bona  fide  prior  appropriation. 

TEd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses.  Cvnt  Dig.  |  11 ;  Dec.  Dig.  | 
19.*] 
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4.  Dbdicatioit  (I  1*)— WHi.T  CoHSTrrnTBS. 

A  dedication  ia  the  devotion  or  living  of 
pnqwrty  for  some  proper  object  and  In  soeh 
manner  as  to  condade  the  owner. 

[Ed.  Note.— For  other  caaes,  aee  DedicattoDt 
Cent.  Big,  i  1 ;  Dec.  Dig.  I  1.* 

For  other  deSaitions,  eee  Words  and  phraaee, 
vol.  2,  pp.  3908-1917;  vol.  8,  pp.  7629,  7630.] 

6.  Deeds  (§  141*)— "RKSEavATiON." 

A  "reservatiMi"  is  sometblng  extracted 
from  the  whole  res  covered  by  the  general  terma 
(tf  the  trrant,  lessening  the  thing  eranted  from 
what  It  wonld  otherwise  have  oeen  (citing 
Words  and  Phrases,  vol.  7.  p.  6140). 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  I  463 ;  Dec.  Dig.  S  141.^] 

a  Public  Lahdb  (S  S3*)— Extent  of  Title. 

In  Older  to  determine  the  extent,  nnder  the 
law,  of  a  title  Incladed  in  a  conveyance  from 
the  government,  whether  hj  grant,  patent,  or 
otherwise,  we  must  take  into  consideration  all 
acts  in  force  at  the  time  affecting  the  pablic  do- 
main, in  Older  to  ascertain  what  Intereata  re* 
main  aabject  to  tnuwfer, 

[Ed.  Note.— B*or  other  eaaea,  aee  PnbUe  lands, 
Cent.  Dir  I  62;  Dec.  Dig.}  88.*] 

7.  PuBLio  Lands  47*)— Gbant— Resebva- 

TIOW. 

A  reservation  of  any  interest  in  lands  by  a 
legislative  enactment  ia  as  effective,  as  a  matter 
of  law,  as  if  expressly  stated  in  the  grant,  pat- 
ent, or  instrument  throagh  wbi<di  title  may  be 
afiserted. 

f  Eld.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  |  183 ;  Dec.  Dig.  I  47.*] 

8.  Public  Lands  (|  47*)— Oonvetanci^Rbs- 
kbvationb. 

Onr  form  of  government  necessarily  gives 
rise  to  rights  and^  privileges  unlinown  to  the 
common  law,  and  accordingly  not  covered  by  the 
terms  in  general  use  under  it,  for  which  reason 
it  Is  not  important  by  what  term  aacb  reserved 
intereata  in  land  may  be  designated. 

[Ed.  Note.— For  other  cases,  see  Pablie  Lands. 
Cent.  Dig.  |  133 :  Dec.  ^gTS  47.*] 

0.  Public  Lands  (|  47*)— Disposal— Rbsbb- 

VATIONS. 

The  goventment  cannot,  by  legislation,  de- 
termine for  any  state,  after  its  admissicm,  what 
its  legislation  relative  to  riparian  or  other  wa- 
ter rights  shall  be^  foot  may  dispose  of  its  pub- 
lie  lands  and  all  nghta  inadent  thereto  in  such 
manner  as  it  may  deem  best,  and  either  at  the 
same  time,  or  by  separate  acts,  make  sncb  res- 
ervations therefrom,  by  gran^  dedication,  or 
otherwise,  as  it  may  aee  fit. 

iSa.  Note.— For  other  cases,  see  Poblic  Lands, 
Gent.  Dig.  I  133;  Dec.  Dig.  |  47.*j 

10.  Watebs  and  Watbb  Cot^bses  (S  2*)— Dis- 
position OF  RiPABtAN  InTEBBSTS. 

The  water  flowing  over  the  public  domain 
is  a  part  Oiereof,  and  the  general  covemmeot 
may  grant  or  otherwise  dispose  of  Hs  riparian 
interest  separate  from  the  rest  ot  the  estate. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  1 1;  Dea        1  2.*] 

11,  Watebs  and  Water  Coubseb  (S  19*)— Ac- 

QUIBEHENT  OF  WaTEB  RlGin^. 

Under  the  desert  land  act  (Act  Cong.  Mardi 
3,  ISn.  c.  107,  19  Stat  877  [U.  B.  Comp.  St 
1901,  p.  1548])  no  limit  Is  fixed  as  to  the  time 
a  right  to  the  acquirement  of  a  water  right  may 
be  exercised,  except  that  he  who  first  diverta 
and  ai^lLes  it  to  a  beneficial  ose  ia  given  the 
better  right  thereto. 

■  [Bd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  11;  Dec  Dig.  f 
19.*] 


12.  FuBLXO  Lands  (|  S3*)  —  Gontxtarcb  — 

RlOHTS  OF  GBANTBX. 

Any  one  acgnlrhig  title  to  any  part  of  tha 
public  domain  aabseqoent  to  the  date  of  Act 
Cong.  March  8.  1877,  c.  107,  19  Stat  377  (U. 
S.  CcHnp.  St  1901.  p.  154ffi,  accepted  it  witb 
title  thereto,  with  full  knowledge  of  the  law  in 
force  at  the  time  and  subject  to  tlie  foil  import 
thereof. 

[Ed.  Note.— For  other  cases,  see  Publle  lAnds, 
Cent  Dig.  |  82;  Dec.  Dtgri  88.*] 

18.  Public  Laitdb  (|  47*)  —  Rbsibtatxoiv 

Dedication. 

Acts  by  which  reservations  or  dedications 
by  legislative  enactments  are  required  to  be  ex- 
pressly stated  in  the  instrument  of  conveyance 
are  snpirfementary  only,  and,  while  convenient 
for  record,  add  nothing  to  the  legal  effect  of 
such  reservations  therein. 

[Ed.  Note.— For  other  cases,  see  Public  Landi^ 
Cent  Dig.  I  133 ;  Dec  Digri  47.*] 

14.  Public  Lands  (i  83*)— Convstancb. 
Like  any  other  grantor,  the  federal  goveriH 

meot  can  convey  no  greater  title  than  it  has. 

[Ed.  Note.— For  other  cases,  see  Poblic  Lands^ 
Cent  Dig.  S  62;  Dec.  Dig.  f  83.*] 

15.  Dedication  (J  46*)— Extent— Effect. 
The  extent  and  legal  effect  of  a  dedication. 

as  well  as  the  manner  Ia  which  the  red^oit 
of  the  benefits  to  aeoiM.  Aeiefrom  shall  exei^ 
cise  the  rights  bestowed,  muat  be  determined 
from  the  instrument  making  each  dedications, 
by  constmlng  sadi  act  in  conjunction  with  the 
conditions  then  existing  which  give  rise  to  tbs 
dedication. 

[Bd.  Note.— For  other  cases,  see  Dedlcatton, 
Cent  Dig.  I  80;  Dec  Dig.  i  46.*] 

16.  Waneb  and  Watsb  Coubsbs  (S  4*)— Rn- 

EBVATIONS  —  APPBOPBXATIOH    FOB  ItkAlQA' 

tion. 

The  legal  effect  of  the  language  in  Act 
Cong.  Mm(S  3,  1877,  c  107,  19  Stat.  377  (U. 
S.  Comp.  St  1901,  p.  1548),  namely,  "There 
shall  be  and  remain  and  be  held  free  for  the 
appropriation  and  use  of  the  public  for  irriga- 
tion," etc.,  constitute  a  reservaticn  and  dedica" 
tion  to  the  public  of  all  interest  riparian  or 
otherwise,  held  at  the  time  by  the  national  gor* 
emment,  so  far  as  such  Interests  aS«ct  the 
uses  for  irrigation  and  other  pniposes  there 
«iumerated. 

[Ed.  Note.— For  other  cases,  see  Waten  and 
Water  Courses,  Cent  Dig.  1 1 ;  Dec.  Dig.  |  4.*} 

17.  Watebs  and  Wateb  Coubsbs  (|  9*)— Ap- 

PBOPBIATION  OF  WATEB— CUSTOMS— EFFECT. 
At  the  time  of  the  passage  of  the  desert 
land  act  (Act  Gong.  March  8.  1877.  c  107.  19 
Stat  877  [U.  S.  Comp.  St  1901,  p.  15481)  the 
manner  of  using  the  waters  of  streams  kna  oth- 
er sources  of  water  supply  for  the  pniposes 
there  enumerated  was  a  matter  of  common 
knowledge ;  hence  the  ose  by  the  i>Qblic  as  there 
reserved  and  dedicated,  when  coantrued  In  the 
lig^t  of  the  then  existing  condition,  necessarily 
had  reference  to  the  usual  mode  of  making  ap- 
propriations for  the  uses  specified,  making  the 
methods  tlien  in  cnnmoa  use  by  implication  a 
part  of  the  act 
^Ed.  Nota.r-ror  other  caass,  see  Waters  and 
ater  Courses,  Gent  Dig.  f  4;  Dec  Dig.  f 
ft*] 

1&  Statutes  0  212*)— CoNanuotion— Fbs- 

SUHPnONS. 

In  MHutming  legislatiTe  acts  respecting  the 
disposal  of  pnUic  lands,  It  must  be  piesnmea 
that  the  beet  possible  results  for  all  ooncemed 
were  intended  by   the  legislative  Ixidy,  and. 


J. 
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wlien  practicable,  aach  cooitnictioii  ihoold  be 
applied  as  makes  snch  intent  effectire. 

[EA.  Note.--For  otber  caMS,  we  Statatea, 
C3ent  Diff.  I  28&;  Dec.  Dig.  t  212.*] 

19.  Waters  and  Wateb  Coubseb  Jj  4*)— Des- 
BBT  Land  Act— Operation  ahd  B^racr— Ri- 

PABIAN  BlQHTS. 

While  the  lesal  effect  of  the  desert  land  act 
(Act  CJong.  March  3.  1877,  c.  107,  19  Stat.  S77 
[U.  S.  Comp.  St  1901.  V-  1C48])  was  to  abro- 
sate  the  modified  doctrine  of  riparian  rights  as 
to  all  lands  to  whidi  title  has  been  acquired 
after  the  enactmotfc  thereof  it  does  not  go  so 
far  as  to  affect  the  rights  originaltr  ^Ting  rise 
to  the  doctrine  of  riparian  rights;  t£at  Is,  for 
domestic  and  wtoA  requirements. 

WBd.  Note.— For  otiier  cases,  see  Waters  and 
Bter  Coursea,  Dec.  Dig.  S  4.*] 

20.  WaTEKS  AND  Watbb  Coxjbses  (S  19*)— Ri- 
PABIAR  Rights  —  CoNVSTAifoi  rsoH  Gov- 

All  lands  settled  apon  and  to  which  title 
ha«  been  acquiredt  subsequent  to  Act  Cong. 
March  8,  1877.  c.  107,  19  Stat  877  (U.  S. 
Comp.  St.  1901,  p.  154St.  wen  accepted  with 
fnll  knowledge  and  with  the  implied  nnder- 
standing  that  the  first  to  divert  and  apply  the 
water  of  streams,  or  other  sources  of  water 
supply  therecm,  for  the  purposes  specified  in  the 
act,  shall  have  the  superior  right  thereto  to  the 
extent  intended  and  actually  applied. 

r£d.  Note.-— For  other  cases,  see  Waters  and 
Water  Courses,  OmiL  Dig.  S  11;  Dec  Dig.  i 
19.*] 

21.  Watbbs  ahd  Watbb  Goubbes  (}  42*)  — 
Rights  of  Ripabian  Owrib. 

Dveiy  riparian  owner,  therefore,  r^rdless 
of  Ow  date  of  settlemmt,  is  entitled  to  the 

Snantity  oi  water  reasonably  essential  to  his 
omeBtfc  use  and  for  the  watering  of  his  stock. 
Including  sufficient  supply  for  the  proper  irri- 
gati<Mi  of  snch  garden  produce  as  may  be  essen- 
tial to  the  proper  sustenance  of  his  family. 

 [Bd.  Note.— For  otber  cases,  see  Waters  and 

water  Conssei,  Cent  Dig.  1  88;  Dec.  Dig.  i 

22.  Waters  ahd  Ware  CouRaBS  ^  14*)  — 

SETTLEBCEnT  OH  LARDS  ON  BTBEAU— APFBO- 

PBIATIONB. 

Settlement  upon  land  bordering  upon  or 
tlirough  which  a  stream  may  flow,  or  to  wfaicfa- 
a  natural  source  of  water  supply  may  be  adja- 
cent, or  upon  which  it  may  be  situated,  la  la 
itself  notice  that  sufficient  water  for  domestic 
uses  and  requirements  incident  thereto  are  and 
will  continue  to  be  demanded;  but.  to  con- 
stitute an  appropriation  for  mining,  Irrigation, 
or  power  purposes,  some  steps  towards  a  di- 
Tersion  thereof,  or  other  good  and  sufficient  no- 
tice, is  necessary. 

[EM.  Note.— For  other  cases,  see  Waters  and 
Water  Oonrsea,  Oeut  Dig.  I  7;  Dec;  Dig.  { 
14.*] 

23.  Watbbb  and  Water  Ooitbbes  (|  87*>— Rt- 
pabiah  rioht8. 

The  references  in  the  Code  to  riparian 
rights  constitute  a  rec<^ition  of  whatever  ri- 

Krian  rights  the  landed  proprietor  may  have, 
t  do  not  attempt  to  define,  nor  to  In  any  mauf 
ner  establish  any  mis  respecting,  such  interests. 

_rEd.  Not&— For  otlier  cases,  see  Waters  and 
Water  GocuTies,  Osnt  Dig.  1  29;  Dec.  Dig.  i 
87.*] 

24.  Riparian  Riohis. 

The  case  of  Sturr  Beck,  188  U.  S.  541, 
10  Sup.  Ct  350,  83  L.  Ed.  761.  together  with 
Oregm  eases,  examined,  and  held  not  in  con- 
flict with  the  condusloDs  here  reached. 


25.  CointTs  d  01*>— Dboisioiib  of  Appblutb 

Courts. 

Decisions  of  an  ai^llate  court  are  prece- 
dents only  to  the  extent  of  the  points  presented 
to  the  court,  and  considered  and  there  determin- 
ed by  It 

[Eld.  Note.— For  other  cases,  see  Courts,  Ctmi. 
Dig.  {  825;  Dec.  Dig.  8  W] 

26.  Waters  and  Wateb  CotrBSBS  (f  88*)— Ar- 
tificial Channbls— Appbopbiation. 

After  high-water  channels  are  artificially 
opened,  and  after  th^,  together  with  the  cute 
dug  connecting  them  with  the  main  stream* 
have  been  naed^by  the  parties  opening  them  and 
by  tbdr  soeeesBors  in  interest,  and  snch  nse  Is 
acquiesced  In  and  recognized  as  branches  of  the 
main  creek  by  others  on  the  main  stream  and 
Ito  tributaries  and  braochea,  for  the  period  pre- 
scribed by  die  statute  <a  linUtetioiiiL  they  be- 
come natural  disnnels,  and  owners  of  lands  ad- 
jacent thereto  are  in  law  entitled  to  the  same 
eon8iderati<m  and  to  the  same  rirbte  as  are 
those  on  the  main  and  unquestionea  diannel. 

WE>d.  Note.— For  otber  cases,  see  Waten  and 
ater  Conises,  Cant.  Dig.  |  80;  Deo.  IMg.  | 
38.*] 

27.  Waters  and  Water  Courses  (|  88^  — 
What  CoNgriTUTE. 

Where  the  water  spreads,  having  no  well- 
defined  current,  as  Into  a  manh,  it  cannot  be 
deoned  a  water  course,  and  accordingly  does  not 
come  within  any  rale  permitting  a  claim  there- 
to as  a  riparian  owner. 

[Ed.  Note.— For  other  cases,'  see  Waters  and 
Water  Courses,  Gent  Dig.  |  80;  Dee.  Dig.  | 
88.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7410-7413.  7833.] 

2&  Waters  and  Water  Courses  d  48*)— Di- 
version. 

Where  a  channel  has  been  closed,  artificial- 
ly or  otherwise,  and  water  diverted  therefrom 
during  tbe  low-water  season  of  eadi  year  for  10 
years,  It  loses  its  riparian  character  for  that 
portion  of  each  year  for  which  the  obstruction 
and  deprivation  of  the  water  thereof  occurred. 

[EM.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Ont  Dig.  §  88;  Dec.  Dig.  | 
48.*] 

29.  Waters  and  Water  Courses  (S  20*)— Ap- 
propbiatTon  fob  Irrigation  —  Rights  op 
Riparian  Owhers. 

Eividence  examined,  and  lield  that,  while  the 
relative  righte  of  the  parties  for  irrigation  pur- 
poses are  to  be  awarded  in  accordance  with  tbe 
respective  dates  of  appropriation  for  Irrigation 
purposes,  these  rights  are  subject  to  the  right 
of  each  of  the  riparian  proprietors  to  insist  up- 
on a  continuous  flow  of  sufficient  water  to  meet 
their  domestic  demands,  together  with  such  ad- 
ditional supply  for  tbe  watering  of  a  reasonable 
number  of  stock  for  each,  the  depletion  whidt 
stream  shall  not  be  sufficient  that  It  may  becMne 
stagnant  or  injurious  to  the  health  <uE  those  or 
their  stock  using  it 

[Eld.  Note.— For  other  esses,  sss  Waters  and 
Water  Goarses^  Cent  Dig.  I  18 ;  Dec.  Dig.  I 
20.*] 

80.  Appeal  and  Ebbob  ft  1106*)- Review— 

SUFFICIENCy  OF  EVIDBNOB  —  REUAND  FOR 

Further  TEsmcoNT. 

Where  the  testimony  before  the  appellate 
conrt  is  not  ample  for  a  determlnatlMi  of  the 
quantity  to  be  left  in  the  stream  properly  to 
supply  tbe  domestic  and  other  natural  wants 
and  necessary  requirements  of  the  riparian  own- 
ers along  the  controverted  stream,  the  appellate 
court  may  determine  other  points  upon  wbi(^ 
the  testimony  Is  adequate  for  the  purpose,  and 
remand  tbe  cause  to  the  court  below  with  per> 
mission  to  take  further  evidence  and  to  enter  a 
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sapidemental  decree  detemlning  the  contUmoiu 
flow  necessary  to  tbe  full  protection  of  the  ri- 
iwiian  intereita  of  the  parties  to  the  suit. 

[Bd.  Note^For  other  caua.  sec  Appeal  and 
Error,  OenL  Dig.  |  4392;  Dec  Dig.  I  U06.*J 

81.  Warm  and  Watkb  CouBsns  (H  7, 19*)— 

Appropriation— PBioBijtES. 

The  Barplas  waters  lemainiDg  after  the  do- 
mestic and  atock  demands  of  riparian  owners 
on  all  lands  entered  subsequent  to  March  3, 
1S77,  are  subject  to  appropriation,  and  rights 
thereto  vest  in  tbe  order  of  time  In  which  tbe 
water  has  been  diverted  and  applied  to  a  bene- 
ficial use. 

J  Ed  Note.— For  other  cases,  see  Waters  and 
gater^  Courses,  Cent  Dig.  H  2,  11;  Dec  Dig. 

32  Waters  akd  Water  Goubses  (i  24*)— 

"Inch." 

The  word  "inch."  ss  used  with  reference 
to  water  for  irrigation  purposes,  is  estimated 
OD  the  iMLsis  of  40  inches  to  one  "second  foot." 

fEd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  8  16;  Dec.  Dig.  | 
24* 

For  other  deflnititms,  see  Words  and  Phrases, 
TOl.  4,  p.  3492.] 

33.  Watebs  and  Water  Courses  (|  24*)  — 
*'T>VTY  or  Water." 

The  term  "duty  of  water."  as  used  with  ref- 
erence to  water  for  irrigation  purposes,  means 
tbe  quantity  essential  to  the  irrigation  of  any 
given  tract. 

TEd.  Note.— For  otlier  cases,  see  Watera  and 
Wat»  Coarses,  Cent  Dig.  f  16;  De&  Dig.  | 
24.*] 

34.  Waters  and  Water  Codbbes  (|  24*)  — 
"Head  or  Wateb." 

The  term  "head  of  water,"  as  used  with  ref- 
erence to  water  for  irrigation  purposes,  is  the 

auantity  altering  th«  intake  of  any  canal  or 
itch. 

[Hi.  Kote.— For  other  eases,  see  Waten  and 
Water  Courses,  Gent.  Dig.  1  16;  Dec.  Dig.  | 
24.* 

For  other  definitions,  see  Words  ud  Phrases, 
vol.  4.  p.  3233.] 

3r>.  Watebs  ahd  Water  Coubbes  (|  33*)— Ib- 

Bia  ATION — APPBOPBIATtON . 

Testimony  as  to  duty  of  water  examined, 
and  Keld,  that  from  one-third  to  two-thirds  of 
an  inch  per  acre,  estimated  on  basis  of  40 
indies  to  one  "second  foot"  ia  ample  for  the 
irrigation  of  the  lands  ihTolved. 

[Ed.  Note.— For  other  cases,  see  Waten  and 
Water  Courses,  Cent  Dig:  |  24 ;  Dec  Dig.  t 
88.*] 

3(1.  Waters  and  Water  Coubses  (I  12*)— Ap- 
PBOPBiATiOH— Method. 

No  certain  method  is  essential  to  a  valid 
appropriation  of  water.  An  effective  diversion 
nay  be  made,  without  ditches,  by  construction 
of  dams  in  the  slough  or  other  .channels,  there- 
by Bubirrigatlng  the  lands,  or  by  overflowing 
them,  or  tv  any  process  which  may  result  In 
the  successful  application  of  the  water  to  a 
beneficial  use. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Oig.  i  5 ;  Dec.  Dig.  8  12.*J 

37.  Waters  and  Water  Courses  (8  24*)— Ap- 
propriation—Method  or  Use. 

The  water  must  be  nsed  in  such  manner, 
and  such  economical  methods  must  be  adopted 
in  its  application  to  uses  desired,  as  will  se- 
cure the  greatest  duty  available,  even  though 
it  becomes  necessary  to  change  at  considerable 
expense  tbe  old  methods,  which  hsd  their  origin 
when  there  was  but  little  demand  and  the  sup- 
ply correspondingly  abundant. 

['Ed.  Note.--For  other  cases,  see  Waters  and 
Water  fourses.  Cent.  DiR.  S  Hi :  Dec.  Dig.  f  24.»J 


38.  Waters  and  Water.Ooubses  (f  24*)— Af* 

PBOPRIATION— LllfTT  OP  RiOBT. 

Beneficial  use  by  and  needs  of  the  .appro- 
priator,  and  not  the  quantity  originally  divert* 
ed,  nor  the  capacity  of  ditches  constructed  for 
the  purpose,  detennines  the  limit  of  his  rights. 

[Ed.  Note.— For  other  cases,  see  Waten  and 
Water  Ooarses,  Cent  Dig.  |  16;  Dec  Dig.  | 
24.*] 

39.  Waters  and  Water  Courses  (8  18*)- Ap- 
propriation-Tacking. 

The  right  of  an  appropriator  of  water  can- 
not be  tacked  to  that  of  a  mere  sgnatter  upon 
public  lands,  who,  while  he  may  nave  applied 
the  water  in  the  irrigation  of  the  land  subse- 
quently owned  by  such  sobseqnant  appropria- 
tor, has  abandoned  It. 

\Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  I  10;  Dec.  Dig.  | 
la*] 

40.  Waters  and  Water  Courses  (8  18*)— Ap- 

PBOPBIATIOH— TBANSTEB  OP  RiOHT. 

But  a  mere  sq^uaCter  upon  public  lands  may 
acquire  such  an  interest  in  the  right  to  tba 
possession  thereof  that  he  may,  even  by  parol, 
transfer  his  rights  therein  to  another,  in  which 
event  the  righta  of  tbe  purchaser  thereof,  claim- 
ing under  the  doctrine  of  prior  appropriation, 
relate  back  to  the  time  of  the  original  diversion. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  (  10;  Dec  Dig.  | 

41.  Waters  an'd  Water  Courses  31*)— Ap- 
propriation BT  SqUATTBB— Convbtahce  or 
Intbbest. 

A  mere  claim  of  right  to  tbe  land  held  by 
a  squatter,  if  accompanied  by  a  diversion  and 
appltcatlon  of  the  water  In  the  redanoation 
thereof,  is  sufficient  to  entitle  him  to  convey  to 
another  his  Interest  in  the  water  right,  together 
with  such  interest  as  he  may  have  in  tbe  land 
to  which  the  water  ^ay  be  appurtenant. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Walter  Coanes,  C«it.  Dig.  |  158;  Dec  Dig.  8 

42.  Waters  AND  Wateb  Courses  (8  10*)- IR- 

BIOATION. 

The  fact  that  lands  may  have  originally 
been  swamp  lands,  and  reclaimed,  and  title  ac- 
quired thereto  as  such,  does  not  preclude  tbe 
owner  from  acquiring  a  water  right  for  tbe  ir- 
rigation thereof. 

W[E)d.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Dec.  Dig.  8  10.*] 

W*TEPs  AND  Water  Courses  (8  10*) — IR- 
BiGATioN— Reclaimed  Swamp  Lands. 

When  lands  are  shown  to  be  swamp,  and 
reclaimed  aa  such,  it  will  bej;>resumed  that  prior 
to  its  reclamation  no  irrigation  thereof  was  nec- 
essary; but  when,  once  redalmed.  If  in  an  arid 
district,  it  comes  within  the  same  rule  and  the 
same  law  respecting  irrigation  and  riparian 
rights  as  applies  to  other  agricultural  lands  in 
the  viqinlty. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Dec.  Dig.  8  lO:*] 

44.  Waters  and  Water  Courses  (I  27*)— Ap- 
propriation—Priorities. 

A  party  claiming  as  an  appropriator  can- 
not, for  the  purpose  of  establishing  a  right  prior 
to  another,  avail  himself  of  a  dlteb  constmct- 
ed  for  drainage,  unless  it  antears  that  such 
ditch  was,  at  the  time  of  and  prior  to  the  incep- 
tion of  other  righte,  intended  for  Irr^tion  pur- 
poses as  well. 

[Ed.  Note— For  other  cases,  see  Watera  and 
Water  Courses,  Cent.  Dig.  8  19;  Dec  Dig.  f 
27.*] 

4.'.  Waters  and  Water  Coubsbs  (S  18*)— Ap- 
propriation—Priorities. 

Where  a  person  files  on  land  under  the  des- 
ert land  act  (Act  Cong.  March  3,  1877,  c.  107. 
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19  Stat.  S77  tn.  S.  Comp.  St.  lOOl,  p:  1S48]). 
and  malc^  the  affidavit  required  to  the  effect 
that  the  lands  are  desert  in  character  and  an- 
Tcclaimed,  he  will  not  be  permitted  to  assert  a 
risfat  to  water  for  the  Irrigatim  aa  harlug  been 
liutiated  prior  to  the  date  of  aocb  entry. 

rSd.  Note.— For  other  eaaea,  aee  Waters  and 
water  CooiMi,  Gent  Dl*.  f  10:  Dee.  Dig.  S 

ia»] 

46.  Waters  and  Wateb  Co0BSE8  {|  20*>— Ap- 

PBOPRIATION— FaILDBB  TO  TTSE  WATEB  1>I- 
TBBTED. 

Where  an  appro'priator  fails  to  use  the  full 
amount  of  water  aiverted,  and  for  an  onreaRon- 
able  time  delays  increasing  bis  use,  any  subse- 
quent increaae  in  either  a  diversion  or  use  there- 
of is  made  subject  to  the  intervening  rights. 

W Va.  Note.— For  other  casea,  see  Wa'teis  and 
ater  Gonraea,  Gent.  EKg.  {  16;  Dec.  Dig.  ( 
2a*] 

47.  Watebs  AMD  Wateb  Coubses  (|  80*>— Ap- 

PBOPBIATION— GhANQE  IN'MeTHOD. 

Where  water  has  been  appropriated  and  ap- 
plied in  the  irrigati<m  of  a  tract  of  land,  and 
after,  and  during  a  long  period  of  use  in  a  cer- 
tain manner  in  a  certain  locality,  other  rights 
in  the  stream  attach,  such  a  change  in  the  appro- 
priation may  not  be  made,  either  of  the  pfAnt  ol 
diversion  or  of  tlie  place  of  its  nae,  where  to 
make  such  change  will  substantially  prejudice 
the  interests  of  such  other  appropriators. 

[Ed.  Note.— For  other  caaes,  aee  Waters  and 
water  Goaae^  Gent.  Dig.  f  20;  Dec.  Dig.  § 

sa*] 

48.  Watebs  and  Watu  Oouuu  (|  18*)— Ap- 
pbopeiation. 

When,  for  tht  purpose  of  diverting  water 
for  a  beneficial  nae*  a  oitdi  is  commenced)  and 
within  a  reasonable  time  the  work  thereon  is 
prosecuted  to  completion,  and  water  tamed  into 
it  and  applied  to  the  use  therein,  the  right  to 
the  appro3>riatioD,  to  the  extent  of  the  quantity 
diverted  and  applied,  relatea  back  to  the  com- 
mencement of  the  work. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  JOg.  I  10;  Dec  Dig.  i 

49.  Watebs  and  Wateb  Coitbsm  d  83*>— Ap- 
pBOPBiATioif— Tenants  in  Gohmoh— Detoi* 
ifiNATiON  or  Rights. 

When  parties  claim  their  rights  through 
the  same  diversion  and  from  the  same  ditch, 
throng^  which  the  appropriation  was  original- 
ly made  by  them  or  oy  their  predecessors  In 
interest,  they  are  tenants  in  common;  and 
where,  In  a  suit  with  others  on  the  stream  in- 
volving rights  thereon  no  issues  are  framed  be- 
tween such  tenants  In  common,  tlieir  relative 
rights  may  be  left  undetermined,  and  only  their 
rights  as  against  other  parties  to  the  suit  will  be 
decreed. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Counes,  Cent  Dig.  1  25:  Dee.  Dig.  | 
83.*J 

50.  Watebs  and  Wateb  Coubses  (j  18*)— Di- 
version—Appbopbiation. 

When  tenants  in  common  claim  a  water 
right  by  reason  of  the  conatruction  of  a  canal, 
and  anbsequently  the  water  Is  permitted  to  flow 
down  the  channel  and  Is  elsewhere  diverted,  the 
inception  as  well  as  the  limit  of  their  rights, 
aa  against  Intervening  appropriators,  are  deter- 
mined by  the  capacity  of  the  canal  mentioned, 
and  not  by  any  anbaeqnent  dlvei^Mi,  either  in 
place  or  in  time. 

TRd.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cient  Dig.  f  10;  Dec.  Dig.  | 
18.*] 


51.  Watebs  and  Wateb  Coubses  Q  SO*)— I»- 

ItGATION— ChANOB  OP  METHOD, 

Parties  owning  the  right  to  the  use  of  wa- 
ter may  change  the  method  of  conveying  it  to 
the  pomt  of  use,  if  such  change  does  not  ma- 
terially prejudice  others'  rights ;  and  in  doing 
so  any  dry  ravine,  gulch,  or  hollow,  as  well  as 
the  natural  channel  of  a  stream,  may  be  used 
by  the  appropriator  of  water  in  its  transmission 
to  the  place  of  use. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  1  20;  Dec  Dig.  | 
30.*] 

52.  Waters  and  Water  Courses  (§  23*)— Ap- 
PBOPSiATiON— Method  of  Ube. 

Where  water  is  conveyed  through  any  nat- 
ural channel  or  water  course,  the  user  or  users 
may,  when  practicable  to  do  so  without  substan- 
tial prejudice  to  others'  rights,  let  the  water 
thus  diverted  commingle  and  take  It  oat  at  some 
other  point. 

[E3d,  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  jj  15;  Dec.  Dig.  | 
23.*] 

53.  Watebs  and  Wateb  Coubses     30*)— Di* 

VBBSION  —  ChANGB  of  MXTBOD  — LOSB  BT 

EVAPOBATION. 

Where  a  right  to  the  use  of  water  is  ac- 

Julred  through  and  by  the  construction  of  a 
itch  tapping  any  source  of  water  snppiy.  and 
the  uaen  thereafter  elect  to  take  the  water  thus 
diverted  from  other  pointe  on  the  stream,  due 
allowance  must  be  made  for  loss  by  evaporation, 
including  such  loss  as  may  occur  under  different 
methods  of  use  and  distribution,  which  loss 
must,  so  far  as  practicable  of  ascertainment,  be 
deducted  from  the  quantity  awarded  under  the 
original  diversion  and  method  of  use. 

lEd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  {  20;  Dec  Dig.  { 
30.*] 

54.  Watebs  and  Wateb  Courses  ({  13*)— Ap< 

FBOPBIATIOir— BENxriOIAI.  USE. 

A  bona  fide  Intention  to  devote  water  to  a 
fcenefidal  use  may  comprehend  the  use  to  he 
made  by  or  through  other  persons  and  upon 
lands  other  than  those  of  the  appropriator. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  6;  Dec.  Dig.  | 
13.*] 

.■%">.  Waters  and  Wateb  Coubses  (8  26*)~Ap- 
PBOPRiATioN — Method. 

Rights  to  the  use  of  water  may  be  initiat- 
ed through  a  ditch  heading  upon  and  tapping  the 
source  water  supply  upon  the  lanw  of  an- 
other, from  whom  no  easement  has  been  acquir- 
ed, but  which  may  by  the  owner  of  such  land  be 
revocable. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Counes,  Cent.  Dig.  |  17:  Dec  Dig.  | 
26.*] 

5ti.  Waters  and  Water  Coubses  (|  26*)— Ap- 

PBOPBIATION— Easement. 

Where  a  right  to  the  use  of  water  is  as- 
serted through  a  ditch  which  crosses  the  lands 
of  another,  for  which  no  perpetual  easement 
has  been  acquired,  none  but  the  owner  of  the ' 
premises  across  which  the  ditch  is  constracted 
are  in  a  position  to  complain,  and  where  such 
owner  makes  no  issue  and  offers  no  proof  there- 
on this  feature  will  be  disregarded. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  i  17;  Dec  Dig.  8 
26.*] 

57.  Waters  and  Water  Coubses  (J  18*)  — 
Waste  Water— Appbopbiation. 

Where  water  is  claimed  as  the  "waste"  wa- 
ters from  the  farm  of  an  adjacent  water  user, 
all  the  water  in  excess  of  that  caused  by  and 
resulting  from  seepage  is  but  the  quantity  di- 
verted Dy  such  aitpropriator  in  excess  of  his 
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needs,  and  accordingly  In  excess  of  the  qaan- 
titf  to  which  he  may  be  entitled,  and  the  per- 
son Teceiving  and  airplyiog  the  excess  to  a  bene- 
ficial use  acquires  a  vested  rieht  therein,  aa 
woald  an  appropriator  of  any  other  surplus  wa- 
ter, the  inception  of  which  right,  like  that  of 
any  other  appropriator.  dates  from  the  first 
■t^  taken  to  provide  for  its  nse. 
_rEd.  Xote.— For  other  eases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  |  10;  Dec.  Dig.  { 
18.*] 

SS.  WATEita  ABO  Watkb  Coubses  (I  27*)— 

APPBOPBIATION  —  DlTOHKB  —  TENANTS  IN 
COUHON. 

Owners  of  a  ditch,  constructed  for  the  pur- 
pose of  dividing  the  waters  diverted  through  it, 
are  tenants  in  common. 

[Eld.  Note.— For  other  cases,  see  Waters  and 
Water  C<MirBes,  Cent.  Dig.  {  19;   Dec.  Dig.  S 

69.  Waters  and  Water  CoDaaEs      152*)  — 

Adverse  Use— Evidbnoz. 

Under  a  plea  of  title  adverse  oser,  a 
showing  of  a  continaons  application  of  the  wa- 
ter for  a  beneScial  ase  by  an  upper  proprietor 
for  more  than  10  yean  makes  a  prima  facie 
showing  under  sudi  claim,  to  defeat  which  it 
is  incumbent  upon  the  person  questionintc  such 
right  by  competent  evfd«iee  to  overcome  the 
showing  thus  made. 

[Ed.  Note.— For  other  eases,  see  Waters  and 
mter  Courses,  Cent  Dig.  |  136;  Dec:  Dig.  | 

60.  Waters  and  Water  Coubses  d  152*)  — 
AovEBSB  User— E>7iDENCE. 

Where  a  prima  facie  claim  by  adverse  user 
is  established  by  continuous  use  and  application 
for  the  requlreid  time  prior  to  suit,  the  onus 
thus  thrown  upon  the  party  contesting  such 
claim  is  fully  met  by  proof  that  within  the  stat- 
utory period  the  shortage  in  the  water  supply 
below  the  adverse  claimant  was  not  sufficient 
to  substantially  prejudice  the  interests  of  other 
appropriators  from  the  source  of  water  supply 
from  which  the  appropriation  is  made. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water^Goaraes,  Cent  Dig.  I  156;  Dec.  Dig. 

61.  Pl.EADINa    (f    03*)  —  INCONBIBIENT  DE- 
FENSES. 

Adverse  posscsslMi  and  prior  appropiiation 
are  not  inconsistent  defenses,  and  both  may 
be  asserted  in  the  same  pleadmg. 

[E]d.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §  189;  Dec.  Dig.  |  OS.*) 

62.  Waters  and  Water  Courses  (8  152*)  — 
Adversk  Possesston— Appropriation, 

Where  the  pleader  relies  on  adverse  posses- 
sloo  only,  and  In  his  proof  fails  to  sustain  such 
defense,  emd  the  evidence  oflfered  is  sufficient  to 
establish  an  appropriation,  it  may  be  consider- 
ed, and  bis  rights  under  the  doctrine  of  prior 
appropriation  may  i>e  established  in  accordance 
with  the  showing  thus  made. 

TEd.  Note.— For  other  cases,  vee  Waters  and 
Water  Courses,  Cent.  Dig.  (  156;  Dec  Dig. 
f  152.*] 

63.  Waters  and  Water  OoiftisES  (|  32*)— Ap- 
propriation—Nontseb. 

The  tight  to  the  use  of  water  cannot  be 
deemed  forfeited  on  account  of  nonuser  alone, 
short  of  the  period  prescribed  by  the  statute  of 
limitations  for  real  actions. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Conrsss,  Cent,  Dig.  I  21;  Dec.  Dig.  8 
32.*] 

(W.  Waters  and  Water  Courses  (8  32*)  — 
Water  Rioirra — "Abandonment." 

To  constitute  an  "abandonment"  of  a  wa- 
ter right,  there  must  be  a  concurrence  of  the 


intention  to  abaudMi  and  an  actual  fallnn  la 

its  use. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent,  Dig.  I  21;  Dec.  Dig.  I 
32.* 

For  other  deflnltlmiB,  see  Words  and  nirases, 
vol.  1.  pp.  4-13 ;  VOL  8,  p.  T&OO.] 

63.  Waters  and  Water  Courses  (|  32*)  — 

Water  Rights— Forfeiture. 

Involuntary  abandonment  of  real  prop(>rty 
cannot  work  a  forfeiture  of  any  water  riKhu 
previously  initiated  in  connection  therewith. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Gent.  Dig.  t  21;  Dec.  Dig.  { 
32.*] 

66.  Waters  and  Water  Courses  ($  30*)— 
Loss  or  Lands— Chanoino  Water  Use. 

Water  rights  Initiated  in  the  reclamation  of 
lands  lost  to  another,  who  had  inaugurated  a 
right  to  water  for  irrigation,  cannot  change  the 
use  thereof  to  other  lands;  but  he  will  be 
treated  as  having  abandoned  such  right,  where 
not  to  do  so  would  work  to  the  prejudice  of 
other  appropriators. 

[Ed.  Note.— For  other  cases,  see  Watem  and 
Water  Courses,  Cent.  Dig.  I  20;  Dec  Dig.  I 
80.*J 

67.  Disuisau.  and  Nonsuit  (8  70*)— Disvis- 

SAL  Without  Prejudice. 

When  one  of  the  parties  to  the  salt  has 
not  offered  proof  as  to  his  rights,  and  it  does 
not  appear  that  he  is  claiming  a  right  to  the 
use  as  against  other*  whose  lutereata  are  in- 
volved, the  court  may,  in  its  dteeretion,  dis- 
miss without  prejudice  to  him. 

[Eid.  Note.— For  other  cases,  see  Dismissal  and 
Nonsuit,  Cent.  Dig.  8  169 ;  Dec.  Dig.  8  75.*1 

68.  DisMissAi.  and  Nonsuit  (8  52*)— Discbe- 
TioN  OF  Court. 

Where  the  trial  court  properly  orders  all 
claiming  an  interest  in  matters  before  it  to  be 
made  parties,  and  tber  aniear,  It  may,  in  0» 
exercise  of  its  sound  olst^etion,  refuse  to  grant 
a  motion  for  nonsuit,  in  which  event  their  fail- 
ure to  further  proceed  may  result  In  a  decree 
against  them  on  the  merits ;  but  the  court  mar, 
if  It  deems  proper,  grant  such  motion,  and,  tl 
granted,  thefr  i^hts  will  not  be  determiard. 

[Bd.  Note.— For  other  cases,  see  Dismissal  and 
Nonsuit,  Cent  Dl»  I  104;  Dea  Dig.  |  52L*] 

tiO.  Appeal  and  Brrob  (}  1119*)— Appe*!,  in 

Eoumr— Decree. 

While  it  is  the  general  rule  that  as  to  the 
Interest  of  the  parties  to  a  suit  In  equl^  who  do 
not  appeal,  a  decree  more  favorable  than  enter- 
ed in  the  trial  court  will  not  be  entered,  such 
general  rule  may  not  always  be  invoked,  where 
their  appearance  is  not  voluntary  in  the  ficst 
instance,  but  made  in  respmse  to  an  order  of 
the  court  requiring  all  interested  in  the  sub- 
ject-matter of  the  suit  to  be  made  parties. 

[EA.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  4415;  Dec.  Dig.  f  1110.*] 

70.  Waters  and  Watbb  Courses  (8  23*) — 
Water  Rights. 

As  between  the  parties  whose  rights  are  ad- 
judicated, at  all  times  that  the  water  ia  con- 
troversy is  not  required  by  one  or  more,  it 
should,  when  needed  by  others,  remain  uninter- 
rupted and  subject  to  their  use. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  8  15;  Dig.  I 

23.*] 

71.  Waters  and  Water  Courses  (8  30*)  — 
Water  Rights— Application. 

AH  water  rights  are  limited  In  their  sp- 

?ilication  to  the  number  of  acres  and  to  the  land 
or  whi<A  acquired,  except  when  the  incrca:*e 
I  in  the  acreage  or  change  in  place  of  use  will 
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not  work  to  the  material  prejudice  Of  otlwn  In- 
terested in  ttie  stream  dlTerted. 

[Dd.  Note. — For  other  cases,  see  Waters  and 
W^^bsT  GooneB,  Gent.  Die.  I  20;  Dec  Dig.  i 

72.  Pabties  (I  50*)— Nbckssabt  Pasties. 

Where  the  statnte  irives  to  &e  trial  court 
the  power  to  require  all  interested  in  the  re* 
snlt  <rf  UtigatioB  before  it  to  be  made  parties, 
it  earrlea  with  it  all  the  power  «Mential  to 
the  making  of  aneh  order  eflectlTtt, 

[Ed.  Noter-For  other  cases,  set  Parties, 
Cent.  Dig.  |  76;  De&  Dig.  I  SO.*} 

73.  Judgment  (|  OT*)— Dctatji.t  of  Appeab- 
ance— codctendantb . 

Where  under  section  41,  B.  ft  O.  Gomp^, 
the  court  directs  all  interested  to  be  made  par* 
ties,  and  purenant  thereto  sammons  is  served 
npon  parties  who,  disregarding  the  aummons, 
fall  to  appear  or  plead,  it  is  not  necessary  that 
inquiry  be  made  into  their  interests  j  but  a  de- 
cree mar  be  entered  against  tbem  in  favor  of 
all  parties  appearing  therein. 

[BMU  Note.— For  other  caaea,  see  Judgment, 
Cent  Dig.  I  use;  Dea  Dig.  |  9a*] 

74.  Watxbs  and  Wateb  Coubses  d  33*)  — 
Watbb  Biohtb— JTTDOimrF, 

Water  suits  are  sni  generis,  concerning 
which  all  questions  of  practice  are  not  proviu- 
ed  for  either  by  statute  or  precedent,  for  which 
reason  courts  of  equity  are  not  neceasarily 
bound  in  all  cases  by  the  rules  of  practice  us- 
usually  Invoked ;  and  where  parties  are  served 
with  summons  and  by  order  of  the  court  re- 
quired to  Interplead  with  reference  to  each  oth< 
er,  and  any  of  them  directly  or  indirectly  act 
in  disregard  of  the  spirit  of  ue  order,  the  court, 
in  the  exercise  of  its  sound  discretlMi,  may  ei- 
ther enter  a  decree  affecting  their  interests,  or 
not,  aa  it  may  deem  just  and  equitable. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Goarsea,  Cent.  Dig.  i  25;  Dec.  Dig.  i 
83.*] 

7.>.  Pleading  (§  232*) — AuenduentbtCoubt. 

If,  in  violation  of  the  spirit  of  the  court's 
order  requiring  all  interested  to  be  made  parties, 
for  the  purpose  of  avoiding  the  effect  of  such 
order,  any  parties  neglect  to  frame  Issnes,  or 
in  framing  them  between  themselves  make  ad- 
mwsious  in  tlieir  pleadings  whi<^  to  recognize 
and  to  f<dlow,  makes  a  decree  impracticable 
of  enforcement,  the  pleadings  may  be  deemed 
amended  to  conform  to  the  proof,  thereby  being 
within  the  general  purview  of  the  order  of  the 
court,  amd  all  admissicus  not  in  harmony  with 
the  pnx^  and  inimical  to  the  enforcement  of  a 
decree  may  be  disregarded. 

[Bd.  Note^For  other  cases,  see  Pleading, 
Cent.  Dig.  I  603;  Dec.  Dig.  {  232.*] 

76.  Appbai.  and  SteBOB  (I  899*)— Appeai.  in 

Eqditt— Tbiai.  Sym  Novo. 

Since,  under  the  Gode,  suits  In  equity  are 
tried  de  novo  on  appeal,  the  court,  except  where 
limited  by  the  statute,  has  the  same  discretion- 
ary power  in  reference  thereto  as  the  trial  coart. 

[E^.  Note. — For  other  caeea*  see  Appeal  and 
Error,  Dec.  Dig.  I  899.*] 

77-  Watebs  and  Wateb  Codbses  (S  83*)  — 
GONIXIOTINa  Claius— Eneoboeuent. 

Owing  to  the  difficulties  nsoally  encounter- 
ed In  the  enforcement  of  decrees,  where  there 
are  many  ctmflictlng  interests,  In  water  suits, 
the  trial  court  has  the  power  when  deemed  ad- 
visable, to  enter  such  supplemental  decree,  not 
inconsistent  with  the  decree  of  the  appellate 
court,  as  may  be  necessary  to  make  the  decree 
of  the  appellate  court  effective. 

[Bid.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Ceat.  Dig.  8  25;  Dec.  Dig.  | 
S3.*l 


78.  Costs  (I  12*)— I>iscbetion  of  Court. 

Where  It  Ls  clear  from  the  evidence  that  a 
suit  was  made  necessary  by  knowingly  wrong- 
ful acts  of  one  of  the  parties,  costs  would  be 
taxed  against  him  in  fkvor  of  the  parties  di- 
rectly Injured  thereby;  hot  where  It  appears 
that  parties  to  the  proceeding  are  benefited  by 
the  general  result  arising  from  an  adjustment 
of  all  conflicting  claims  on  the  Rtream,  the 
court  may.  in  the  exercise  of  its  discretionary 
powers  nnder  the  Code  in  such  matters,  adjudge 
that  each  pay  his  own  coata. 

[EM.  "Sote^Tae  other  ease,  see  Coata,  Cent 
Dig.  I  20;  Dea  Dig.  1 12.*] 

(Syllabns  by  the  Court) 

Sui^lemental  opinion. 

For  former  opinion,  see  95  Fac.  732. 

E.  B.  Watson  (W.  J.  Moore,  on  the  brief), 
for  appellants.  J.  G.  Kutenlc,  for  respondents 
Hough  and  others.  Lionel  R.  Webster,  for  re- 
spondents Bnick  and  others.  Cooveit  &  Sta- 
pletoD,  for'  respondent  Geo.  H.  Small.  Boscoe 
B.  JoluMOD,  amlcuB  carls. 

KING,  G.1-  The  principal  contention  of 
appellants  as  first  urged  was  that  the  court 
acted  without  Jurisdiction  in  directing  that 
all  persons  Interested  In  the  lands  bordering 
on  Silver  creek,  its  tributaries  and  channels, 
be  made  parties  to  the  suit,  and  that  such  ac- 
tion on  the  part  of  the  court  constituted  re- 
versible errar.  These  questions  of  practice 
with  matters  incidental  thereto,  were  deter- 
mined adversely  to  counsel's  contention  (95 
Pac.  732),  and  the  cause  was  set  down  for 
further  argument  on  the  main  points  Involv- 
ed, principal  among  which  Is  that  of  ripari- 
an rights,  as  affected  by  Act  Cong.  March 
3,  1877,  C.  107,  19  Stat  377  (U.  S.  Comp. 
St  1901,  p.  1548)  known  as  the  "Desert  Land 
Act."  9o  Pac.  752.  This  question  and  the 
points  formerly  determined  were  fully  dis- 
cussed at  the  reargument  After  a  recon- 
sideration of  the  questions  of  practice  pre- 
sented we  find  no  reason  to  depart  from  the 
concluslona  announced  in  our  former  opinion. 

We  come,  then,  to  a  consideration  of  the 
desert  land  act  ns  to  Its  effect  upon  the  par- 
ties hereto  owning  lands  upon  the  streams 
Involved,  the  rights  of  each  <^  whom  hare  at- 
tached since  the  passage  of  the  act  This 
confronts  us  with  the  legal  problem  as  to 
whether  any  are  riparian  owners,  and,  if 
so,  to  what  extent  and  what  bearing  their 
claims  as  snch  have  upon  the  water  rights  In 
question.  It  has  become  a  matter  of  history 
that  prior  to  any  laws  upon  the  subject  the 
use  of  water  was  exercised  under  a  custom 
permitting  any  person  to  go  upon  a  stream, 
or  other  source  of  water  su^^ly  upon  the 
public  domain,  and  divert  water  therefrom 
wherever  and  whenever  needed,  provided  the 
use  thereof  did  not  Interfere  with  the  prior 
rights  of  others.  In  other  words,  priority  In 
the  diversicNi  and  use  determined  the  rights 
of  all  conflicting  claimants.  This  procedure 
was  encouraged  and  acquiesced  In  by  the  gov- 
ernment for  many  years  throughout  the  Pa- 
cific Coast  states,  until  In  recognition  there- 
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of  Act  Cong.  July  26,  1S06.  c.  2C2.  S  9,  14  Stat.  I 
253.  7  Fed.  St.  Ann.  lOOO  (U.  S.  Comp.  St,  1001, 1 
p.  1437),  was  adopted  which  provided:  "When-  j 
ever,  by  priority  of  possession,  rights  to  the  | 
use  of  water  for  mining,  agricultural,  manu- 1 
facturlng,  or  other  purposes,  have  vested  and 
accrued,  and  the  same  are  recognized  and  ac- 
knowledged by  the  loeni  customs,  laws,  and 
the  decisions  of  courts,  the  pOBsessors  and 
owners  of  such  vested  lights  shall  be  main- 
tained and  protected  In  the  same;  and  the 
right  of  way  for  the  construction  of  ditches 
and  canals  for  the  purposes  herein  specified 
Is  acknowledged  and  confirmed.  •  •  • " 
This  act  constituted  ft  recognition  of  pre-ex- 
isting rights  rather  than  a  creation  of  any 
new  one,  and  accordingly  recognized  and  as- 
sented to  appropriation  of  water  In  contra- 
vention to  the  common-law  rule  as  to  con- 
tinuous flow.  Broder  v.  Water  Company,  101 
U.  S.  274,  25-  Lt  Ed.  790;  United  States  v. 
Rio  Grande  Irr.  Co.,  174  U.  8.  690,  19  Sup. 
Ct  770,  43  L.  Ed.  ai3«;  Gutlerres  v.  Albu- 
querque Land  Co.,  188  U.  8.  545,  23  Sup. 
Ct.  338,  47  L.  Kd.  588;  Davla  v.  Chamber- 
lain, 51  Or.   ,  98  Pac.  154. 

Supplemental  to  the  above  act,  provision 
was  made  by  Congress  July  9,  1870,  for  in- 
corporating a  reservation  In  favor  of  such 
rights  in  all  patents  when  Issued,  as  follows: 
"All  patents  granted,  or  pre-emption  or  home- 
steads allowed,  shall  l>e  si^ject  to  any  vested 
and  accrued  water  rights  or  rights  to  ditches 
and  reservoirs  used  In  connection  with  such 
water  rights.  •  •  *  "  Rev.  St.  (  2340  (U. 
S.  Comp.  St  1001,  p.  1437).  This  was  fol- 
lowed on  March  3,  1877,  by  what  la  known 
as  the  "Desert  Land  Act,"  parts  of  which. 
In  so  far  as  material  to  this  discussion,  are; 
"That  It  shall  be  lawful,  for  any  citizen  of 
the  United  States,  or  any  person  of  requisite 
age  'who  may  t>e  entitled  to  t>ecome  a  citi- 
zen, and  who  has  filed  his  declaration  to  t>e- 
come  such'  and  upon  payment  of  twenty-five 
cents  per  acre,  to  file  a  declaration  under 
oath  with  the  register  and  the  receiver  of  the 
land  district  in  which  any  desert  land  Is 
situated,  that  he  intends  to  reclaim  a  tract 
of  desert  land  not  exceeding  one  section,  by 
conducting  water  upon  the  same,  within  the 
period  of  three  years  thereafter:  Provided 
however  that  the  right  to  the  use  of  water 
by  the  person  so  conducting  the  same,  on  or 
to  any  tract  of  desert  land  of  six  hundred 
and  forty  acres  shall  depend  upon  bona  fide 
prior  appropriation;  and  such  right  shall 
not  exceed  the  amount  of  water  actually  ap- 
propriated, and  necessarily  used  for  the  pur- 
pose of  Irrigation  and  reclamation;  and  all 
surplus  water  over  and  above  such  actual 
appropriation  and  use,  together  with  the  wa- 
ter of  all  lakes,  rivers  and  other  sources  of 
water  supply  Mpon  the  public  lands  and  not 
navigable,  shall  remain  and  be  held  free  for 
the  appropriation  and  use  of  the  public  for 
Irrigation,  mining,  and  manufacturing  purpos- 
es subject  to  existing  rights.  •  •  • "  ig 
Stat.  U.  S.  377,  0  Fed.  SL  Ann.  392  (C.  8. 
ComiK  St  1901,  p.  1548). 


The  title  of  the  foregoing  act  reads:  "An 
!  act  to  provide  for  the  sale  of  desert  lands 
I  In  certain  states  and  territories."  Being  an 
j  act  of  Congress,  It  is  well  known  that  it  is 
I  not  required  that  the  title  of  the  act  em- 
brace all  its  provisions;  and,  while  a  dif- 
ferent rule  prevails  to  some  of  the  states.  It 
is  probably  an  exception  rather  than  tlie  mie 
that  acta  of  Congress  are  limited  to  matters 
contained  In  their  title.  This  being  tlie  rule 
which  prevailed  In  Congress,  we  have  only 
to  look  to  the  body  of  tlte  act  to  ascertain 
its  Intention.  After  providing  for  the  re<> 
lamatlon  of  arid  lands  and  for  the  procuring 
of  title  thereunder.  It  will  be  observed  that 
in  this  act  as  essential  to  the  reclamation  of 
lands,  the  water  right  when  located  by  the 
person  taking  the  land,  shall  depend  upon 
bona  fide  prior  appropriation.  The  reason 
for  this  Is  apparent  The  object  and  purpose 
of  the  act  was  by  this  method  to  reclaim,  de- 
velop, and  make  productive  arid  lands  or 
those  of  a  desert  character,  which  as  a  rule 
were  nonrlparlan.  For  many  years  It  -was 
an  open  question  whether  lands  through 
which  streams  fiowed  in  their  natural  chan- 
nels were  subject  to  reclamation  under  this 
act  Sims  V.  Phalen,  11  Land  Dec.  Dep.  Int 
206.  But  It  was  finally  determined  that  such 
lands  oould  be  reclaimed  where  clearly 
shown  to  be  of  a  desert  character.  Hooc^ 
V.  Bettelyoun,  7  Land  Dec.  Dep.  Int  425: 
Nilson  V.  Anderson,  23  Land  Dec.  Dep.  Int 
139.  Considering  this  feature  with  the  then 
long-existing  conditions  In  reference  to  the 
public  lands  throughout  the  West,  the  rea- 
sons for  providing  that  the  water  right 
should  he  acquired  under  the  doctrine  of  pri- 
or appropriation  are  obvious. 

This  first  act  (1800)  refers  to  priority  of 
possession  and  local  customs,  rules,  regula- 
tions, etc.,  to  which  rules  of  constmctifH] 
were  soon  applied;  the  outcome  d^>ending 
largely  upon  whether  the  decisions  were  by 
courts  In  localities  of  a  strictly  arid  nature  or 
in  the  humid  states.  If  In  a  strictly  arid 
section,  the  doctrine  of  prior  appropriation 
prevailed;  while,  if  humid,  a  middle  ground, 
or  what  Is  called  the  "modified  doctrine  of 
riparian  rights,"  appears  to  haVfe  been  the 
one  adhered  to  and  deemed  the  most  con- 
ducive to  the  public  welfare.  Near  the  time 
of  the  passage  of  this  act  confilcts  had  aris- 
en from  the  application  of  the  law,  as  ap- 
plied to  riparian  rights.  In  the  arid  and  semi- 
arid  West  In  California  the  effect  thereof 
on  riparian  rights  was  involved  In  much 
doubt  and  not  fully  determined,  while  in 
Nevada  the  noted  case  of  Vansickle  v. 
Haines,  7  Nev.  249,  had  been  decided,  adhei^ 
ing  to  the  COTnmon-law  rule  on  the  subject 
This  latter  case,  however,  was  subsequently 
overruled,  since  which  time  the  doctrine  of 
prior  appn^ria  tlon  has  there  prevailed.  Jones 
V.  Adams,  19  Nev.  78,  6  Pac  442,  3  Am.  St 
Rep.  788;  Reuo  S.  Woi^s  v.  Stevenson,  20 
Nev.  269,  21  Pac.  317,  4  L.  R.  A.  60,  19  Am. 
St.  Rep.  364:  Walsh  v.  Wallace,  26  Nev.  296. 
67  Pac.  914,  99  Am.  St  Rep.  692.  The  act  of 
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18A6  liad  left  Bomewbat  In  doubt,  not  only 
tbe  question  of  Its  efTect  upon  riparian  rights, 
bat  an  uncertainty  wbetber  It  thereby  la- 
tended  to  establish  a  permanent  rule  npon 
the  sabject;  and  the  act  of  1870,  requiring 
reservations  In  all  patents  Issaed,  by  insert- 
ing a  statement  therein  to  the  efTect  that  the 
patents  were  executed  subject  to  vested 
and  accrued  water  rights,  etc.,  was  evidently 
Intmded  as  a  precautionary  measure  to  re- 
move doubts  then  extant  as  to  the  legal  effect 
of  any  patents  subsequently  Issued,  so  far  as 
applicable  to  any  rights  acquired  before  the 
date  thereof. 

In  ordCT,  therefore,  to  remove  such  doubts 
and  to  establli^  a  uniform  rule  throughout 
tbe  states  mentioned  ta  tbe  act,  vtmeby  all 
appropriations  made  from  streams  Sowing 
through  public  lands  over  whldi  €3ongress 
had  power  to  legislate  ^ter  tbe  piDTlslons 
specifying  the  manner  in  which  lands  taken 
under  Ibe  act  could  be  reclaimed,  there  was 
added  tbe  clause:  "And  all  surplus  wat» 
over  and  above  sucb  actual  appropriation 
and  nse,  together  with  the  water  of  all  lakes, 
rivers,  and  other  sources  of  watra  supply  up- 
on the  public  lands,  and  not  navigable,  shall 
remabi  and  be  held  tree  for  the  appropria- 
tion and  nse  of  tbe  public  for  irrigation,  min- 
ing and  manufacturing  purposes  subject  to 
existing  rigfats."  1»  Stat  877  (U.  a  Gomp. 
St  1001,  p.  154^.  nils  reserratUm  of  water 
rlxbts  fbr  the  benefit  of  tbe  public  was  clear- 
ly not  «wff"t'w'  to  any  of  title  other  piDvlslons 
of  tbe  act  The  previous  atatraient  ooi^n- 
ed  saffidrait  to  define  and  protect  the  rights 
of  those  selecting  lands  under  the  desert 
land  act;  but  the  added  proviso,  or  some- 
thing of  similar  import,  was  essential  to  the 
estaUlshment  of  a  clear  and  nniform  rule 
npon  the  subject  as  regsrds  all  appn^rla- 
tions  thereafter  to  be  made  from  streams  or 
other  bodies  of  water  upon  the  public  lands 
and  to  which  such  might  be  riparian.  The 
vrords  **8hall  remain  and  be  held  free  for 
the  appnqiiriatlon  and  use  of  the  public  for 
Irrigation,"  et&,  are  dearly  words  of  reserva* 
tlon  and  dedication,  and  obrionaly  ao  Intend- 
ed. It  is  insisted,  howeva,  that  the  lan- 
guage quoted  Is  Insnffldent  for  eltiier  a 
grant,  trust,  or  dedication;  that  a  grant  pre- 
suppcwes  a  grantee  capable  of  receiving  It; 
that  It  Is  not  a  trust  because  all  three  es- 
sentlala  necenary  to  constitute  a  trust— L  e., 
trustee,  trust  res,  and  cestui  que  trost— are 
wanttnjg;  that  It  cannot  be  hdd  to  be  a 
dedication.  In  that  the  right  there  alluded  to 
is  not  an  easement,  but  is  usufructuary  only, 
partaking  of  the  nature  of  real  estet^  an  In- 
corporeal hereditament  anatogons  to  a  "prof ^ 
W  In  land,  in  that  it  deletes  the  riparian 
right  It  is  further  observed  that  a  dedica- 
tion is  not  a  grant  and  cannot  arise  by  grant, 
since  it  existe  in  favor  of  the  entire  pub- 
lic, in  respect  to  which  it  was  asserted,  as 
above  steted,  tliat  it  cannot  become  a  gran- 
tee^ 

A  dedication  is  defined  as  being  in  the 


nature  of  a  gift  inuring  to  tiie  benefit  of 
the  public  as  a  grant,  but  differing  from  a 
grant  in  that  no  grantee  In  esse  is  necessary 
to  its  validity.  9  Am.  ft  Eng.  Ency.  Law, 
21 ;  13  Cya  489.  It  consists  of  devotion  or 
giving  of  property  for  some  proper  object 
and  in  such  a  manner  as  to  conclude  the 
owner.  State  ex  rel.  Sims  v.  Otoe  Ckiunty, 
6  Neb.  129,  133 ;  Patrick  v.  T.  M.  G  A.,  120 
Mich.  185.  193,  79  N.  W.  208.  A  "reserva- 
tion," as  here  used.  Is  something  taken  from 
the  -whole  thing  covered  by  the  general  terms 
making  the  grant  and  cuts  down  and  lessens 
it  (or  act  under  which  titie  to  the  res  from 
which  tiie  reservation  may  be  made)  from 
wliat  it  would  be  except  for  such  reservation. 
Words  ft  Phrases,  i>.  6140;  Weynand  v.  Lnti 
Crex.  dr.  App.)  29  S.  W.  1007.  The  latter 
term  applied  ben.  The  national  government 
hr  its  various  laws  relating  to  public  lands 
granted  to  Ite  dtisena  Qie  privilege  of  ac- 
quiring titie  thereto.  Oonstmlng  all  to- 
gether as  one  act  the  desert  land  act  by  the 
language  used  appears  to  reswve  therefrom 
to  the  entire  public  the  rigbt  of  any  dtlsen 
after  Uarch  S,  1877,  to  divert;  use^  and  ac- 
quire a  right  In  and  to  tbe  nnappn^triated 
waters  flowing  through,  or  adjacent  to,  any 
lands  ttiereafter  patented,  such  right  to  be 
determined  by  priority.  Reservattons  of  this 
dass  may  be  found  In  Oalboun  Ctold  Min. 
Go.  T.  AJax  Oold  Uln.  Go.,  27  Oolo.  1,  SO  Pac. 
607,  610,  SO  L.  R.  A.  209,  88  Am.  8t  Rep.  17; 
Wilcox  T.  UcOomwIl,  18  Pet  486,  10  L.  Bd. 
264;  WUson  v.  HIgbee  (0.  O)  62  Fed.  728.  It 
would  not  be  solously  questioned  that  such 
a  reservation  might  be  expressly  and  effective- 
ly made  in  a  deed  or  other  evidence  of  titie. 
Then,  when  we  take  into  condderatlon  that 
to  determine  the  extent  of  the  titie  received 
through  a  conveyance  of  any  kind  from  the 
govonm^t  whetha  by  grant  patent  or 
otherwise,  we  must  look  Into  all  ads  In  force 
in  reference  to  the  lands  Intended  thus  to  be 
convoyed,  to  ascertain  what  interesta  remain 
subject  to  transfer.  It  becomes  manifest  that 
there  is  no  dlffo^ice  in  prindple  between 
a  reservation  resulting  from  an  act  In  force 
at  the  time  and  an  express  reservation  In 
the  Instrument  itsdf  through  which  title 
may  be  asserted. 

It  would  seem,  however,  that  as  to  what 
may  be  the  propor  term  by  which  any  Inter* 
ests  thus  reserved  may  be  designated,  we 
need  not  Inquira  Nor  is  It  material  wheth- 
er any  ixna  has  been  recognized  or  estab- 
lished by  the  courta  to  cover  the  privileges 
and  righto  resnved  or  sorrendwed  by  the 
government  to  the  public,  or  individuals  of 
which  the  public  Is  composed.  Our  form  of 
government,  Oonstitntlon,  and  powers  reserv* 
ed  to  the  government  have  necessarily  givm 
rise  to  privU^ces  and  rights  not  fully  cover- 
ed by  the  common  law  or  by  tbe  terms  In 
common  use  under  It  The  rigbt  of  tbe  gov- 
ernment to  dispose  of  ite  public  lands,  and 
to  deal  vrith  all  righto  Incident  tliereto.  In 
such  a  manner  as  It  may  deem  best  has  loiLg 
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been  fnllj  eitablldiea  and  ncognlied  I17  all 
dedstons  iipoD  fbe  mbject  Tme,  It  cumot 
b7  leglflatlon  determine  for  any  state,  after 
Ita  admlaslon,  what  tbe  local  lawa  relatlTe 
to  riparian  r^hta  aball  be  (United  Statee  t. 
Bio  Grande  Irr.  Co^  174  U.  8.  690^  708,  19 
Sup.  Ot  770,  48  U  Ed.  1186) ;  bat  the  general 
soremment,  in  dealing  with  ita  pnbllc  landa, 
may  ^orlde  for  tbelr  transfer  aa  might  any 
other  landed  proprietor,  and  make  aacb  rea- 
erratlons  ther^rom  by  grant;  dedication,  or 
otherwiae  aa  it  may  aee  fit  Riparian  rights 
may  become  the  subject  of  a  grant  or  dedi- 
cation, and  may  be  aerered  ftom  the  aoU.  Oo- 
qullle  UUI  &  H.  Co.  t.  Johnson  (OrO  96  Pac. 
18SL  Thla  printdple  la  clearly  and  concisely 
stated  in  an  opinion  by  Knowles,  District 
Jirfige,  In  Howell  t.  Johnson  (C  C)  89  Fed. 
8Bd,  568,  aa  follows:  "Being  tb«  owner  of 
these  [public]  lands,  it  has  the  power  to  sell 
m  dispose  of  any  estate  ther^  or  any  part 
thereof.  The  water  (In  qvestlcm]  In  an  un- 
miTlgable  streap  fl(»rlng  over  the  public  do- 
main is  a  part  thweoC,  and  the  national 
government  can  sell  or  grant  the  same,  or 
the  uae  thereof,  separate  from  the  rest  of  the 
estate,  xmHev  such  condltlona  as  may  seem 
to  it  proper."  Decisions  to  the  abore  ef- 
fect are  too  numerous  and  too  wdl  under- 
stood to  need  extensive  citation. 

By  the  homestead  and  other  land  acts  Con- 
gress granted  to  the  dtisem  of  various  states 
and  terrltorlea  the  right,  at  any  time  there- 
after, to  enter  upon  the  public  domain  and 
to  select  a  quantity  of  lai^  In  the  manner 
there  specified,  and  ot  theretiy  securing  a 
borne,  notwithstanding  no  certain  Individual 
waa  deslpQated  to  accept  and  receive  such 
title.  Tlie  effect  of  these  acts  waa  that  the 
grantor  of  tbe  public  lands,  the  national 
government,  waa  to  bold  these  lands  in  trust 
fOr  the  public,  to  be  acquired  by  any  qualified 
dtlcen  thereof  on  compliance  with  the  rules 
prescribed.  Nummras  grants  In  prsesentl 
were  alao  made,  to  bB  held  in  trust  by  statea 
designated  in  soeh  grants  for  any  company, 
person,  or  persons  who  might  construct  any 
wagon  or  other  roads  there  indicated.  For 
example,  a  grant  was  made  to  the  state  ot 
Or^on  of  alternate  sections  of  putdlc  landi^ 
designated  by  odd  numbers,  three  sections 
per  mile,  to  be  selected  within  six  miles  of 
what  was,  at  the  time  of  the  passage  of  the 
act,  an  imaginary  road  between  two  given 
polnta  within  the  state,  upon  the  dMng  of 
certein  acta  thereafta*  to  \»  performed,  thus 
reserving  to  the  builders,  if  any  there  might 
b^  the  right  to  select  the  odd  sectlrais  de- 
aired.  Act  July  e,  1866,  c.  174,  14  Stat  89; 
Cahn  V.  Barnes  (G.  C.)  S  Fed.  326;  United 
States  T.  Dalles  Military  R.  Co.  (and  seven 
others),  140  U.  S.  099,  11  Sup.  Ct  988.  39 
Ij:  Ed.  S60;  United  States  v.  Wallamet  V. 
A  G.  H.  Wagon  Road  Ca  (D.  G.)  42  Fed.  351 ; 
United-  States  v.  Willamette  V.  &  C.  M.  Wag- 
on Road  Co.  (O.  C.)  55  Fed.  711.  Such  a  road 
in  time  became  a  certainty,  and  more  than 


80  yeara  after  the  passage  of  the  act  lands 
were  sdected.  In  roeerenee  to  whldi  it  has 
beoi  held  that  npon  aalectlw  thneof  tbe 
right  thereto  relates  bade  to  the  date  of 
filing  the  map  of  definite  location  of  the  road, 
shutting  out  all  intervoilng  dalms  and  aettle- 
mente,  regardless  of  patents  Issued  to  settlers 
thereon  during  the  meantime;  and  this,  tw^ 
notwlthstendlng  sudi  poIi<7  was  instmmaital 
In  holding  In  abeyance  and  withdrawing  from 
settlement  large  tracte  of  tlie  putrillc  domain 
for  more  than  a  quarter  of  a  century.  East- 
ern Oregon  Land  Co.  t.  Brosnan  (C.  C.)  147 
Fed.  807.  Any  aetUers  on  audi  landa  are  held 
to  have  entered  thereon  with  full  knowledge 
of  tbe  law,  and  to  have  taken  them  subject  to 
the  "contingCTt  Intereate"  In  the  land,  of  such 
imsBlble  road,  of  such  company  aa  might  be- 
come the  t>eaefldai7  of  the  grant.  Altscbul 
V.  Glttlngs  (G.  a)  102  Fed.  86,  Sa 

Another  and  more  apt  Illustration  Is  that 
of  the  ptilcy  of  the  nathmal  government  re- 
specting Ite  mineral  lands.  In  regard  to  which 
any  one,  acquiring  title  to  any  part  of  Oie 
public  domain  under  the  homestead  or  under 
any  other  act,  takes  such  land  subject  to  tbe 
excepti(Hi  that  he  doea  not  acqnlrB  tifle  to 
the  minerals  known  to  be  therein  at  the  time 
of  entry  or  of  patent,  whether  located  for 
minerals  at  the  time  of  the  inception  of  the 
rights  of  Its  grantee  or  not  5  Fed.  St.  Ann. 
H  2318,  2819  (U.  8.  Gomp.  St  1901.  pp.  1423. 
1^) ;  Caiboun  Qold  Min.  Go.  v.  AJax  Gold 
HIn.  Go,  27  Colo.  1,  69  Pac.  607.  60  U  R.  A. 
209.  83  Am.  St  Rep.  17. 

It  was  in  tile  exndse  of  a  similar  preroga- 
tive on  the  part  of  the  government  that  there 
waa  by  the  act  of  1877  given  to  tbe  public 
or  to  any  Indlvldnal  tiiereof,  the  right  to 
appropriate  and  apply  to  a  beneficial  use  the 
waters  flowing  throng  Ite  puUlc  dmoain. 
No  limit  aa  to  the  time  In  which  this  r^dit 
may  be  nerclsed  Is  made,  e»:ept  in  effect 
that  be  who  flrat  diverts  the  watw  and  with 
due  diligence  ai^ea  it  to  the  neea  there 
enumerated  Is  given  the  bettw  right  ttieretou 
It  can  make  no  dlflteraic^  ther^ore,  whetbw 
it  be  termed  a  grant  reaervatlon,  dedication, 
trust  or  other  privilege.  Thla  nnqneatloned 
power  of  the  ownw  over  tbe  public  domabi 
was  exerdsed,  and  any  one  entering  upon, 
and  acquiring  title  to,  any  part  of  the  public 
domain  after  tbe  passage  of  this  act  accepted 
such  land  and  title  thereto  with  full  knowl- 
edge of  the  law  under  which  the  patent  was 
issued;  tiie  Import  thereof  beli^  that  this 
rUrht  inddent  to  the  soil  was  reaorved  by  tbe 
government  to  t>e  held  in  trust  tor  the  public, 
and  that  he  who  first  appllea  the  water  to  a 
benefldal  use  aball  become  tbe  owner  of  the 
right  thereto,  and  that  the  redplent  of  such 
title  takes  It  subject  to  that  rigbt  which  be. 
In  common  with  others  of  the  public,  is  priv- 
ileged to  ezerdse.  It  Is  elemoitary  that  tbe 
grantor  can  convey  no  greater  title  than  be 
baa.  l^s  rul^  aa  applied  to  cases  of  this 
nature  la  clearly  and  condsdy  stated  In 
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Rniii*  T.  BecM  "Rivet  Facklng  Co^  51  Or.  — , 
S2  Fac.  1065,  1007.  There  tbs  plaintiff  was 
owner  (tf  a  grant  firom  the  state,  either  di- 
rectly to  hlmaelf  or  by  mesne  conveyances  to 
oOtets,  of  all  the  tide  lanOa  bordering  npon 
the  river,  u  wen  sa  of  all  the  uplands  ad> 
Jacent  to  the  rivw  above  tide  water,  the  title 
to  which  was  acquired  from  the  United 
States,  and  the  description  of  which  ran  to 
13ie  meander  lines.  In  discussing  this  fea- 
ture^ this  court,  by  Blater,  C,  says:  "He 
has  no  title  by  express  grant  from  the  state 
to  any  part  of  the  bed  and  stream  as  such ; 
but  he  does  claim  title  to  the  entire  bed  of 
tiie  stream  at  the  mouth  of  the  river,  where, 
reason  of  the  shifting  of  the  channel  of 
Hie  river  from  north  to  south,  and  vice  versa, 
and  by  successive  purchases  from  the  state  as 
tide  land  of  the  uncovered  sauds  on  both 
rides  of  the  river,  his  deeds  overlap,  and  ap- 
parently, at  leas^  he  Is,  at  that  point  of  the 
river,  the  owner  of  the  bed  of  the  stream. 
But  thia  fact,  we  apprehend,  will  be  of  no 
avail  In  support  of  his  claim  of  ownership 
of  the  water  when  flowing  over  such  land, 
for  In  any  event  he  could  acquire  no  greater 
rights  thereby  than  would  be  given  the  ordi- 
nary and  legal  effect  of  such  deed  by  virtue 
of  the  statute  authorizing  its  execution  and 
delivery." 

It  is  true  that  the  act  of  1870  made  It  nec- 
essary to  Insert  In  the  patents  a  reservation 
of  all  vested  and  accrued  water  rights,  rights 
of  way,  etc.,  as  well  as  to  make  similar  reser- 
vations In  patents  respecting  minerals;  but, 
aa  stated,  so  far  as  a  1^1  effect  of  the  reser- 
vation Is  concerned,  such  would  have  been  un< 
necessary,  in  that  the  government  could  grant 
no  greater  right  than  It  had.  Acts  of  this 
nature.  like  those  requiring  pat^ts  to  be  Is- 
sued for  lands  acquired  under  railroad  and 
other  grants,  under  which  title  passes  by  vir- 
tue of  the  acts  granting  the  lands,  are  but 
supplemental  legislation.  In  this  manner  the 
evidence  of  title  may  more  conveniently  be 
placed  of  record,  and  thereby  add  to  the  con- 
venience, In  many  respects,  of  the  holder  of 
the  title,  but  otherwise  adds  nothing  thereto. 
Cahn  V.  Barnes  (C.  C.)  6  Fed.  326,  331 ;  Pen- 
gra  V.  Munz  (C.  C.)  29  Fed.  830,  835;  Lang- 
deau  V.  Hanes,  21  Wall.  S21,  22  U  Ed.  e06; 
United  States  v.  Dalles  Military  R.  Co.,  140 
U.  S.  590,  11  Sup.  Ct.  988,  35  L.  Ed.  560; 
also  cases  cited  In  8  Rose's  Notes  (U.  B.)  466. 

A  good  Illustration  of  the  power  of  the 
government  or  other  landed  proprietor,  at  all 
tlmM  and  whenever  desired  by  It,  to  grant, 
reserve,  or  dedicate  a  right  to  any  one  at  any 
time  to  acquire  title  to  all  or  to  any  part  of 
Its  pnhUc  domain  In  such  manner  as  It  might 
designate— either  to  the  land  itsdf.  or  to  the 
Incorporeal  rights  appurtenant  thereto, 
whether  an  easement  over  It,  the  removal  of 
the  minerals,  of  the  timbw,  or  of  the  right  to 
the  use  of  all  or  any  of  the  waters  flowing 
through  or  adjacent  to  such  land — may  be 
found  in  tlie  recent  case  cS  United  States  t. 
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Wlnans.  198  U.  8.  871,  2S  Sap.  Ct  662,  49  L. 
Ed.  1080.  In  that  case  a  suit  was  brought  to 
enjoin  the  owners  of  certain  lands  on  the 
Ootnmbla  river  from  interfering  with  the 
exercise  by  the  Indians  on  the  Taklma 
Indian  reservation  in  the  state  of  Washing- 
ton of  flshing  rights  and  privileges  over,  on, 
and  adjacent  to  lands  al<nig  the  Columbia 
river,  patented  to  the  d^endants  thertiUr 
which  rij^ts  were  <dalmed  under  the  provi- 
sions of  a  treaty  made  in  18S0  between  tbe 
Indians  and  the  United  States.  This  treaty 
reserved  to  them  the  exclusive  right  to  flah 
in  all  streams  running  on  and  within  certain 
lands  within  prescribed  limits,  and  to  fish  in 
common  with  Uie  dtlsens  of  ttie  territory  at 
all  acenatomed  places  in  the  vldnlty,  and 
tarther  secured  to  such  Indians  the  right  of 
way  over  all  lands  necessary  for  carrying 
such  reserved  rights  Into  effect,  together  with 
the  privilege  of  erecting  on  any  of  the  tbCD 
public  lands  temporary  buildings  for  the  cur- 
ing of  fish.  Subsequently  the  lands  between 
the  Columbia  river  and  the  special  tract  set 
aalde  and  known  as  their  "reservation"  were 
entered  by  dtlsens  of  that  state,  and  patents, 
without  reservations  therein  of  any  kind, 
were  Issued  to  them.  Grants  from  the  state 
of  Washington  to  the  shore  land  fronting  the 
patented  lands  were  also  procured  by  the 
patentees,  together  with  licenses  from  the 
state  to  maintain  devices  for  taking  fish, 
called  "flsh  wheels,"  By  virtue  of  these  pat- 
ents, grants,  and  rights  thus  acquired  by  the 
landowners  it  was  maintained  that  they  could 
preclude  the  Indians  from  fishing  along  the 
shores  and  from  crossing  the  pat^ted  lands 
for  that  purpose,  In  respect  to  which  It  was 
argued  that  the  Indians,  under  the  rights 
reserved  to  them  and  recognized  by  the  gov- 
ernment In  the  treaty,  acquired  "merely  an 
executory  license  or  privilege,  applying  to 
no  certain  and  defined  places,  and  revocable 
at  will  of  the  United  States,  to  flsh,  hunt,  and 
build  temporary  houses  upon  public  lands,  In 
common  with  white  citizens,  upon  whom  the 
law  has  conferred  no  title  by  occupancy 
whatever."  These  contentions  were  sustained 
by  the  United  States  Circuit  Court  In  that 
state  (United  States  v.  Wlnans  [G.  C]  73 
Fed.  72,  74) ;  Judge  Hanford,  Inter  alia,  ob- 
serving: "The  theory  that  lands  conveyed 
by  government  patents,  after  being  so  con- 
veyed and  appropriated  by  Individual  citi- 
zens, still  remain  subservient  to  use  and  oc- 
cupation by  the  Indians,  for  travel  over  the 
same,  otherwise  than  by  lawfully  established 
public  highways,  and  for  camping  grounds, 
finds  no  support  In  the  provisions  of  the 
treaty,  nor  In  the  rules  for  the  construction 
and  Interpretation  of  statutes,  which  must 
be  applied  In  the  Interpretation  of  the  treaty 
and  of  the  public  land  laws  of  the  United 
Statea"  But  on  appeal  to  the  United  States 
Suprone  Court  this  dedslon  was  reversed 
aOS  U.  S.  881.  25  Sup.  Ct  662.  40  L.  Ed. 
'108^;  the  court  holding,  In  anbstanoe*  that 
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notwithstanding  patents  were  Issued  to  the 
lands  by  the  goTernment,  the  patentees  took 
the  same  subject  to  the  rights  reserved  to  the 
Indians  thereafter  to  fish  along  the  shores  of 
the  Columbia  river,  Including  a  right  to  erect 
temporary  structures  for  that  purpose,  and 
to  retain  such  easements  as  would  enable  the 
privileges  thus  reserved  to  be  exercised.  In 
discussing  the  effect  of  the  patents  the  court 
say;  "The  reservations  were  In  large  areas 
of  territory,  and  the  negotiations  were  with 
the  tribe.  They  reserved  rights,  however,  to 
every  Individual  Indian,  as  though  named 
therein.  They  imposed  a  servitude  upon  ev- 
ery piece  of  land,  as  though  described  there- 
in. There,  was  an  exclusive  right  of  fishing 
reserved  within  Certain  boundaries.  There 
was  a  right  outside  of  those  t>oundarlea  re- 
served 'in  common  with  citizens  of  the  terri- 
tory.' The  Land  Department  could  grant  no 
exceptions  from  its  provisions.  It  makes  no 
difference,  therefore,  that  the  patents  issued 
by  the  department  are  absolute  in  form. 
They  are  subject  to  the  trea^  aa  to  the  other 
laws  of  the  land." 

It  Is  clear  from  the  foregoing  decision  (1) 
that  whether  the  landed  proprietor  t>e  the 
government,  a  tribe  of  Indians,  or  other  own- 
er, such  proprietor  may  reserve  or  grant  a 
right  or  interest  in,  over,  and  appurtenant 
to,  or  la  any  manner  connected  with.  Its 
lands,  not.  necessarily  to  an  Individual  alone, 
but  to  a  class  of  Individuals  in  general,  as 
well  as  in  particular,  without  limit  as  to 
time,  application,  and  use,  of  the  rights  or 
privileges  thus  reserved,  dedicated,  or  grant- 
ed ;  (2)  end  such  right  or  interest  In  its  pub- 
lic lands  becomes  effective  in  favor  of  those 
for  whom  it  may  be  reserved,  or  to  whom  it 
may  be  dedicated,  and  against  those  subse- 
quently acquiring  tlQe  thereto,  even  though 
such  rights  may  not  be  exercised  until  after 
the  lands  shall  have  been  patented  to  others; 
(3^  and  that,  In  so  far  as  the  binding  effect 
thereof  is  concerned  upon  such  subsequent 
purchaser,  it  Is  Immaterial  that  such  reserva- 
tions, or  exceptions,  are  not  specified  in  the 
patents  or  other  Instruments  of  conveyance. 

Reservations  of  this  dass  are  fully  and 
ably  discussed  by  the  Supreme  Court  of  Ken- 
tucky In  Rowan's  Ex'rs  v.  Town  of  Portland, 
8  B.  Mon.  232.  The  Supreme  Court  of  New 
Hampshire,  in  the  ease  of  State  v.  Franklin 
Falls  Co..  4ft  N.  H.  240,  256,  6  Am.  Rep.  513, 
declines  either  to  agree  with  the  reasoning  of 
that  court  or  to  follow  the  rule  there  enun- 
ciated ;  but  the  United  States  Supreme  Court, 
in  Morgan  v.  Railway  Co.,  96  U.  S.  716,  24 
h.  Ed.  743,  clearly  adopts  the  reasoning  ap- 
plied by  the  Kentucky  court,  and  observes 
that  the  consideration  there  given  those  ques- 
tions is  a  full,  able,  and  correct  exposition  of 
the  law  on  the  subject,  with  which  conclu- 
sion we  concur.  In  Rowan's  Ex'rs  v.  Rail- 
way Co.,  supra,  the  dedication  related  to  cer- 
tain streets  adjacent  to  a  stream,  and  in- 
cluded the  right  of  wharfage  or  right  to  land 


boats  and  other  vesstis  along  that  part  of 
the  street  bordering  upon  the  river.  The 
court.  In  discussing  the  legal  effect  thereof 
concludes  that  the  grantor,  holding  title  sub- 
ject to  the  use  to  which  it  was  dedicated, 
held  the  title  thereto  in  himself  as  trustee 
for  the  public,  which  his  grantee  took  sub- 
ject to  such  trust,  and  further  observes: 
"Whether  the  public  at  large  was  or  could 
be  the  Immediate  grantee  or  recipient  of  this 
right  we  should  consider  It  fruitless  to  in- 
quire. The  potential  right  of  use  in  and  by 
the  public  was  created  by  the  sale  and  con- 
veyance of  the  lots,  and  whether  it  passed  at 
once  to  the  public,  or  remained  in  abeyance, 
or  is  the  mere  result  of  an  estoppel,  or  vested 
in  the  purchasers  of  lots  as  a  part  of  tbe  es- 
tate conveyed  to  them,  it  was  iu  either  case 
alike  perfect  and  beyond  tbe  future  contral 
of  the  original  proprietor  or  his  alienees  of 
the  title  on  which  this  right  of  use  was  In- 
grafted." Again,  as  stated  In  Pearsall  v. 
Post,  20  Wend.  (N.  T.)  Ill,  119:  "It  seems 
to  be  well  settled  by  the  Supreme  Court  of 
the  United  States,  by  several  courts  iu  the 
neighboring  states,  to  which  we  may,  per- 
haps, add  the  Court  of  Chancery  in  this 
state,  that  dedications  of  land  for  religious 
and  charitable  purposes,  as  well  as  for  pub- 
lic ways,  and  squares,  commons,  parks,  and 
other  easements  In  nature  of  ways,  are  to  be 
upheld,  although  there  be  no  person  in  eese 
capable  of  taking  as  a  grantee  at  the  time. 
It  was  remarked  by  Mr.  Justice  Thompson. 
In  Clnclimatl  v.  White's  Lessee,  6  Pet.  431. 

436.  8  L.  Ed.  452.  that  *the  principle.  If  wril 
founded  in  law,  must  have  a  general  applica- 
tion to  all  appropriations  and  dedications  for 
public  use,  where  there  Is  no  grantee  In  esse 
to  take  the  fee.*  He  adds :  This  forms  an 
exception  to  the  rule  applicable  to  private 
grants,  and  grows  out  of  the  necessity  of  the 
case.'  Tb^e  remarks  comprehend  every  con- 
ceivable case  where  a  man  baa  furnished  evi- 
dence of  a  clear  intent  to  give  up  his  real  es- 
tate for  tbe  purposes  of  any  legitimate  pub- 
lic use." 

Privilege  of  this  class  were  not  unusual, 
and  were  recognized  as  being  subject  to  dedi- 
cation in  the  early  history  of  the  law  on  the 
subject,  as  disclosed  by  further  remarks 
therein  of  the  same  court,  namely:  "I  pass 
over  the  more  usual  Instances  of  easements, 
such  as  ways,  commons,  and  water  privileges, 
etc.,  enjoyed  either  by  Individuals,  towns,  or 
other  corporations.  •  *  •  We  may  also 
pass  over  those  which  are  less  common,  and 
one  put  by  Mr.  Justice  Thompson,  in  G  Pel 

437,  8  L.  Ed.  452,  from  McConnell  v.  Lexing- 
ton. 12  Wheat  582,  6  L.  Ed.  735,  the  reserva- 
tion of  a  spring  of  water  for  public  nae.  It 
was  made  to  a  corporation,  which  might  tutu 
the  spring  to  Its  own  or  public  purposes. 
Thus  the  user  was  Invoked  to  establish  an 
individual  right  A  like  case  is  mentioned  In 
Co.  Litt  56a,  a  customary  watering  place  in 
the  Inhabitants  of  Southwark^  for  vlolatiiK 
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vUcb  Ua  Action  wa4  held  to  lie."  In  tbe 
spring  cfUK  alluded  to  It  appears  that  tbe 
coDunonwealtli  of  Virginia  In  1773.  by  an  act 
known  as  tbe  "Land  Law,"  reserved  640 
acres  of  land,  vpm  which  the  spring  was  sl^ 
uated,  for  the  benefit  of  thoae  who  had  set- 
tled In  a  Tillage  or  dly,  afterwards  to  be 
laid  out  Into  lots  and  dlrlded  among  such 
settlers.  The  spring  was  in  common,  use  by 
the  Inhabitants  of  a  village  located  on  this 
tract,  and  afterwards  claimed  by  one  of  the 
purported  grantees  of  the  lot  upon  which  It 
was  situated.  The  court,  however,  In  an 
opinion  by  Mr.  Chief  Justice  Marshall,  held 
that  tiM  use  of  the  spring  1^  the  public  and 
ttie  recognition  thereof  for  a  long  period  of 
time  constituted  such  a  dedication,  and  that, 
eren  though  the  claimant  thereof  be  consfd- 
ered  the  grantee  of  the  land  upon  wbldH  the 
spring  was  altoated.  Its  use  for  the  purposes 
mentioned,  although  no  reserratlon  was  made 
in  the  deed,  must  be  deemed  to  have  been  re- 
served. It  mxy  be  said  that  In  that  case  the 
entire  public  exercised  the  right  to  the  use 
of  the  spring  thus  dedicated,  but  It  must  be 
remembered  that  the  exercise  of  this  right 
was  merely  by  the  individuals  constituting 
the  public. 

In  the  case  at  bar  the  public  exercises  the 
right  in  a  somewhat  similar  manner,  exc^t 
on  a  loi^r  and  more  extencdve  scale,  In  that 
an  appropriation  by  any  Individual  or  cor- 
poration gives  It  a  right  In  and  to  the  flow 
and  use  of  the  water  appropriated  for  tbe 
purposes  for  which  it  Is  diverted,  which  right 
may  afterwards  be  subject  to  sale  and  b-^"^ 
tet.  But  It  l8  clear  tha^  If  a  dedication  can 
be  made  to  the  public  of  a  spring  or  a  stream 
In  the  manner  indicated  In  tbe  last  case  quot- 
ed, the  owner  of  any  source  of  water  supply 
may  make  a  like  dedication  In  that  or  In 
any  other  manner  determined  upon.  The 
manner  of  making  the  dedication,  as  well  as 
Its  legal  effect,  must  be  determined  from  the 
act  or  Instrumoit  by  which  It  Is  made.  In 
the  case  under  conBldraatlon  It  will  be  ob- 
served that  the  language  used  is  that  the 
surplus  waters  of  tbe  streams  and  of  other 
sources  of  water  supply  designated  shall  re- 
main and  be  held  free  for  Ihe  appropriation 
and  use  of  the  public  for  (1)  irrigation,  (2) 
mining,  and  (8)  manufacturing  purposes. 
The  manner  of  approtnlatlng  and  using  the 
water  for  Irrigation,  manufacturing,  and  min- 
ing purposes  was  at  that  time  and  has  been 
at  all  times  since  well  understood ;  hence  the 
use  by  the  puMlc  and  manner  thereof  Is  spec- 
ified, meaning,  when  Interpreted  In  the  light 
of  the  then  existing  fiict^  the  usual  manner 
of  applying  It  for  power  purposes  and  of  di- 
verting It  by  means  of  ditches  and  other  sys- 
tems In  use  for  Irrigation,  including  also  the 
mnal  methods  in  use  by  mluAts. 

It  follows  that  the  rights  reserved  to  the 
public  and  dedication  of  tbe  surplus  waters 
therefor  were  Intended  for  use  in  that  man- 
ner.  Oonstmed.  then,  with  the  act  of  1866 
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and  other  provisions  of  the  act  of  1877,  wa 
are  of  the  opinion  that  all  lands  settled  up- 
on ittex  the  date  ot  the  latter  act  were  ac* 
cepted  with  the  lnq»lled  understanding  that 
(except  as  hereinafter  sta1»4  the  first  to  ap* 
propriate  and  use  the  water  for  the  purposes 
specified  In  the  act  should  have  the  superior 
right  thraeta  So  t&r  as  we  are  able  to  de- 
termine, the  question,  as  here  presented,  has 
not  heretofore  been  squarely  before  any'  of 
the  courts.  But  while  not  denned  eaac^ntlal 
to  an  adjudication  therein,  we  find  the  act  of 
1877  considered  to  some  extent  in  the  fol- 
lowing eases:  WUIlams  v.  Altnow,  SI  Or. 
— ,  95  Pac.  2(K> ;  Fann  Investment  0».  v.  Car- 
penter, 9  Wy&  110,  61  Pac.  258,  SO  L.  R.  A. 
747,  87  Am.  St  BepL  018;  United  States  v. 
Conrad  Inv.  Co.  (a  C.)  150  Fed.  123,  128; 
United  States  v.  Rio  Grande  Irr.  Co.,  174  U. 
B.  690,  10  Sup.  Ct  770^  48  L.  Ed.  1136; 
Outlerres  v.  Albuquerque  Land  Ca,  188  U. 
S.  645.  28  Sup.  Ct.  338,  47  L.  Ed.  688;  Kan- 
sas T.  Colorado.  206  U.  S.  46.  27  Sup.  Ct  655, 
51  li.  Ed.  956;  State  ex  rel.  Liberty  Lake 
Ice  Co.  V.  Bupralor  Court,  Spokane  County, 
47  Wash.  Sia  91  Pac.  968. 

In  the  firat  case  mentioned,  Altnow,  who 
was  the  proprietor  of  the  land  upon  whicli 
Warm  Springs  Gred^  had  Ite  source  daimed 
both  as  a  prior  approprlator  and  as  a  ri- 
parian ownor.  To  his  riparian  claim  it  was 
maintelned  as  a  defmae  that  bis  lands  were 
settled  upon  after  the  date  of  the  des^  land 
act  for  which  reastni  he  was  not  a  riparian 
proprietor  in  the  sense  that  as  such  alleged 
riparian  owher  he  could  assert  a  right  In  the 
stream  for  lrrigatl(»;  and  this  contentton 
was  In  that  case  expressly  uidwld  by  the 
trial  court  On  this  point  Mr.  Chief  Justice 
Bean  observes  that  Altnow*a  claim  as  ri- 
parian proprietor  (all  other  parties  therein 
being  In  tbe  same  position  In  this  respect) 
could  not  be  upheld  for  two  reasons:  (1) 
^at  he  relied  vpaa  his  claim  as  prior  appn^ 
prtator  and  was  bound  by  it;  (2)  that  the 
lands  having  been  entered  since  tbe  year 
1877,  "It  Is  a  serious  question  whethw  the 
desert  land  act  does  not  abolish  the  soncalled 
modified  doctrine  of  riparian  rights,  which 
^ves  to  riparian  proprietors  the  right  to  use 
water  for  lrrigatl<m  as  to  all  lands  through 
which  nonnavlgaUe  streams  flow,  the  title  to 
wblcih  has  been  acquired  from  tbe  govern- 
ment of  the  United  States  rtnce  the  passasEe 
of  that  act."  And  after  quoting  from  tbe 
act  he  further  remaps:  *^e  govemmoit 
of  the  United  States,  as  the  primary  owner 
of  the  soil,  undoubtedly  has  the  right  to 
make  such  provisions  concerning  the  waten 
of  nonnavigable  streams  thereon  as  It  deoued 
proper,  and  It  Is  at  least  a  debatable  question 
whether,  by  the  language  quoted,  Congress 
did  not  Intend  to  recognise  and  assent  to  the 
appropriation  of  such  waters  in  contraven- 
tion to  the  eranmon-law  doctrine  of  riparian 
rights  as  to  persons  subsequently  acquiring 
title  from  tbe  United  States.  United  SUtes 
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y.  Rio  Grande  Irr.  Co..  174  U.  8.  690,  Id  Sup. 

Ct.  770,  4a  L.  Ed.  1136." 

In  Wyoming  the  doctrine  of  priority  of  ap- 
propriation for  beneficial  use  In  contraven- 
tion to  the  common-law  rale  on  the  subject 
prevalla  By  leglalatlve  enactment  In  1886 
the  water  of  every  natural  stream  In  that 
state  was  declared  to  be  the  property  of,  and 
dedicated  to  the  use  of,  the  pabltc.  The  man- 
ner  of  appropriation  and  acquirement  of 
such  rights  are  specified,  included  among 
which  priority  of  an  appropriation  for  a 
beneficial  use  was  declared  to  give  the  better 
right.  It  la  thus  evident  that  without  the 
provisions  of  the  desert  land  act  the  court 
there  held  and  was  bound  to  adhere  to  that 
doctrine.  But  In  Farm  Investment  Co.  v.  Car- 
penter, 9  Wyo.  110,  61  Pac.  258,  50  li.  R.  A.  747, 
87  Am.  St.  Rep.  918,  Mr.  Chief  Justice  Potter, 
In  discussing  the  question  as  to  whether  sn 
express  constitutional  or  statutory  declaration 
was  necessary  la  the  first  instance  to  render 
the  streams  and  other  natural  bodies  of  water 
the  property  of  the  public,  and  subject  to  the 
control  of  the  laws  of  the  state,  without  ref- 
erence to  riparian  rights,  says:  "If  any  con- 
sent of  the  general  government  was  primarily 
requisite  to  the  Inception  of  the  rule  of  prior 
'  appropriation,  that  consent  Is  to  be  found  In 
several  enactments  by  Congress,  beglonlog 
with  the  act  of  July  26,  1866,  and  including 
the  desert  land  act  of  March  3,  1877.  Those 
acts  have  been  too  often  quoted  and  are  too 
well  understood  to  require  a  restatement  at 
this  time  at  the  expense  of  onduly  extending 
this  opinion." 

In  New  Mexico  Territory,  where  the  doc- 
trine of  prior  appropriation  also  prevails,  a 
similar  question  to  that  In  the  Wyoming 
case  came  before  the  court  in  GutJerres  v. 
Albuquerque  Land  Co.,  188  U.  8.  546,  23 
Sup.  Ct  338,  47  U  Ed.  588.  The  question 
tiiere  Involved  the  validity  of  a  territorial 
act  permitting  the  construction  of  canals  and 
condemning  rights  of  way,  etc.,  In  reference 
to  which  it  was  urged  that  the  territorial  act 
was  Invalid,  because  It  not  only  assumed  to 
dispose  of  the  property  of  the  United  States 
wlthoilt  its  consent,  but  was  in  conflict  wltb 
the  legislation  of  Congress  and,  therefore, 
void.  It  was  there  argued  that  the  waters 
affected  by  the  statute  were  public  and  ex- 
clusively the  property  of  the  United  States; 
but  the  statute  alluded  to  permitted  private 
parties  and  corporations  to  acquire  the  un- 
appropriated waters  In  violation  of  the  right 
of  the  government  to  control  and  dispose  of 
its  property  wherever  situated.  In  con- 
sidering this  feature,  Mr.  Justice  White, 
speaking  for  the  court  (188  U.  S.  552.  23  Sup. 
Ct.  341  [47  L.  Bd.  588]),  la  biS  opinion  ob- 
serves: "Assuming  that  the  appellants  are 
entitled  to  urge  the  objection  referred  to,  we 
think.  In  view  of  the  legislation  of  Congress 
on  the  subject  of  the  appropriation  of  wa- 
ter on  the  pabtic  domain,  particularly  re- 
ferred to  In  the  cploitm  of  tills  court  in 


United  States  v.  Rio  Grande  Irrigation  Co^ 
174  U.  S.  690,  704-706,  19  Sup.  Ct  770,  43 
I*.  Ed.  1136,  the  objection  Is  devoid  of  merit. 
•  •  •  By  Act  March  3.  1877,  C.  107. 
19  Stat  377,  the  right  to  appropriate  such 
an  amount  of  water  as  might  be  necessarily- 
used  for  the  purpose  of  irrigation  and  rec- 
lamation of  desert  land,  part  of  the  pnblic 
domain,  was  granted,  and  it  was  farther  pro- 
vided that  'all  surplus  water  over  and  above 
such  actual  appropriation  and  use,  together 
with  the  water  of  all  lakes,  rivera,  and 
other  sources  of  water  supply  upon  the  pub- 
lic lands  and  not  navigable,  shall  remain  and 
l>e  held  free  for  the  appropriation  and  nse 
of  the  public  for  Irrigation,  mining,  and 
manufacturing  purposes  subject  to  existing 
rights.* " 

In  United  States  t.  Rio  Grande  Irr.  Co. 
the  Inquiry  was  as  to  the  navigability  of  the 
Rio  Grande  river  and  to  the  effect  a  pro- 
posed dam  therein  would  have  on  naTigation. 
While  It  was  there  unquestioned  tta^t  the 
common-law  rule  was  that  every  riparian 
owner  was  entitled  to  the  continual  flow  of 
the  stream,  and  that  states  and  tnrltories 
bad  the  power  to  diange  tills  rule  and  to 
permit  the  appropriaU(m  of  the  Sowing  -wa- 
ters for  such  purposes  as  they  deemed  wise, 
the  court  states  that  this  power  *18  limited 
by  the  superior  (mwer  of  the  general  govem- 
ment  to  secure  tlie  nnlntermpted  usTlgatlon 
of  all  streams  witliln  the  limits  of  the  United 
States."    It  was  urged  in  this  connection 
that  the  desert  land  act  of  1877  also  Includ- 
ed therein  the  right  to  appropriate  the  ws- 
tars  of  any  stream,  even  thoi^fa  the  dele- 
tion caused  thereby  riiould  impede  naviga- 
tion. In  the  (pinion  the  desert  land  act,  to- 
gether with  that  of  the  acts  of  1866  and  1891. 
are  referred  to,  concerning  which  the  conrt 
by  Mr.  Justice  Brewer,  at  page  706,  of  174 
U.  S.,  and  page  776  of  10  Sup.  Ct  (43  L.  EJ. 
1136),  comments  as  follows:  "Obviously 
these  acts,  so  far  as  they  extoided.  Congress 
recognized  and  assented  to  the  approprlatira 
of  water  In  contravention  of  the  common- 
law  rule  as  to  continuous  flow.    To  Infer 
therefrAm  that  Congress  intended  to  release 
its  control  over  the  navigable  streams  of  the 
country  and  to  grant  in  aid  of  mining  indus- 
tries and  the  reclamation  of  arid  lands  the 
right  to  appropriate  the  waters  on  the 
sources  of  navigable  streams  to  such  an  ex- 
tent as  to  destroy  their  navigability.  Is  to 
carry  those  statutes  beyond  what  their  fair 
Import  permits.  This  legislation  must  be  in- 
terpreted In  the  light  of  existing  facts — that 
all  through  this  mining  r^lon  in  the  West 
were  streams,  not  navigable,  whose  waters 
could  safely  be  appropriated  for  mining  and 
agricultural  industries,  without  seriona  in- 
terference with  the  navigability  of  the  riven 
Into  which  those  waters  flow.   And  In  ref- 
erence to  all  these  cases  of  purely  local  In- 
terest the  obTions  purpose  of  Congress  wst 
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to  give  Its  assent,  so  far  as  the  public  lands 
were  concerned,  to  any  system,  altbooi^  In 
contraTOition  to  tbe  commourlaw  rule,  which 
pennltted  tbe  appn^rlatlon  of  those  waters 
for  legitimate  hidiurtrlea.'*  ^ 

These  appear  to  be  the  only  cases  In  whl<A 
tbe  attention  of  tbe  court  has  been  called  to 
this  act^  the  plain  Infermce  from  which  Is 
that,  In  the  opinion  of  the  emlnoit  Jurists 
quoted,  the  act  of  March  8,  1677,  was  such 
a  reservation  hy  the  national  government  to 
and  £«■  the  public  and  such  dedication  there- 
to of  all  Its  rigSits  in  and  to  all  the  waters 
flowing  through  Its  pnbUc  lands  for  Inrlga- 
tl<m,  manufacturing,  and  mining  purposes, 
as  to  abrogate  the  modified  common-law 
rnlee  upon  the  subject,  In  so  far  as  appli- 
cable to  all  lands  entered  after  that  date. 
But  the  effect  of  the  language  of  the  act 
that  ^ere  shall  remain  and  be  held  free 
for  the  approbation  and  use  of  the  public 
for  Irrigation,"  etc.,  we  think,  while  consti- 
tuting wonte  of  reservation  and  dedication, 
limits  the  rights  thereunder  to  tlie  depriva- 
tion of  the  riparian  lands  of  the  water  only 
In  80  far  as  it  may  be  claimed  by  the  ri- 
parians for  the  purposes  there  enumerated. 
One  of  the  rights  inseparable  from  the  land 
has  always  been  that  the  owner  of  such  land 
was  entitled  to  an  adequate  supply  of  water 
flowli^  over  It  for  domestic  vae,  together 
with  Bufflcient  for  the  domestic  animals  nec- 
essary for  the  proper  subsistence  and  main- 
tenance of  the  landed  proprietor  and  bis 
family.  This  necessary  use,  no  doubt,  gave 
rise  to  the  doctrine  of  riparian  rights  in  the 
earliest  development  of  the  law  upon  the 
subject,  followed  by  reqnlremento  for  navlga- 
lion,  next  extended  to  include  the  rij^t  to 
its  use  for  power  purposes,  and  latw  to  tbe 
production  of  such  garden  and  grains  as  was 
essential  to  tbe  subsistence  of  the  family  of 
such  riparian  owner.  At  first  tbe  right  of 
all  riparians  was  evldentiy  restricted  to  tbe 
demands  upon  the  stream  for  the  first  pur- 
poses named.  Lastly,  as  civilization  pro- 
gressed and  extended  over  the  semi-arid  sec- 
tions throughont  the  different  nations,  the  ri- 
parian demands  accordingly  became  more  ex- 
tensive and  enlarged  to  include  irrigation, 
but  limited  at  first,  no  doubt,  to  the  watering 
of  such  garden  and  other  produce  reason- 
ably necessary  for  tbe  riparians'  domestic 
consumption,  and  as  the  strictly  arid  locali- 
ties became  populated,  by  reason  of  the 
correspondingly  Increased  commercial,  agri- 
cnltnral,  and  mining  development,  this  right 
was  finally  extended  to  include  the  Irriga- 
tion, not  only  for  the  limited  purposes  men- 
tioned, but  to  the  watering  of  large  areas  lo 
the  production  of  grains  and  other  agricul- 
tural products,  together  with  its  expansion 
thereof  to  include  all  its  present  uses. 

The  language  used  in  this  act  was  clear- 
ly Intended  to  change  the  rule  respecting  the 
right  of  riparians  to  the  use  of  water  for 
irrigation,  mining,  and  power  purposes;  but, 
as  in  llie  lait  caee  cited,  it  has  its  Ilmiti.  It 


does  not  go  so  far  as  to  affect  the  rights 
originally  giving  rise  to  tbe  doctrine  jof  riiw- 
rian  rights ;  that  la,  for  domestic  use,  includ- 
ing the  watering  of  domestic  animals  and 
such  stock  as  may  be  essential  to  the  sus- 
tenance of  the  owners  of  lands  adjacent  to 
the  streams  or  oUier  bodies  ot  water.  And 
■a  held  in  Ibe  last  ease  dtad,  altbough  abro* 
gating  the  common-law  rule  on  the  subject, 
the  act  was  not  Intmded  to  permit  appro- 
prlators  to  deplete  the  flow  to  sucb  an  ex- 
tent as  matnUdly'to  impair  the  navigation 
of  the  rivers  to  which  such  streams  directly 
or  indirectly  may  be  tributaries.  Tbe  rea- 
Km  for  this  Is  plain:  To  permit  an  interfer- 
ence with  nav^tlon  would  be  to  dqirive 
the  entire  public  of  ■  valuable  rU^t,  which 
at  all  times  has  been  recognized  as  par- 
amount to  that  of  tbe  Individual  deshdng 
such  interference;  while  to  permit  an  ap- 
propriation of  water  deriving  13ie  owner 
of  Ihe  land  through  which  it  may  flow  of 
Ito  use  for  irrigati<m  affects  such  person  only. 
So  far  as  the  government  may  be  concerned 
by  the  depletion  of  a  partlcnlar  tract  of  land 
of  such  benefit,  if  any,  it  is  recouped  by  the 
redamatlon  of  a  like  tract  tm  which  the 
diversion  causing  the  Injury  may  be  madei 
However,  it  cannot  lie  presumed  that  it  was 
the  Intention  of  Congress  to  render  the  soil 
absolutely  worthless  by  drying  the  lands  by 
diversion  of  the  watras  flowing  through  than 
to  nonriparian  lands  as  to  leave  the  soil 
without  the  water  essential  to  the  owner's 
domestic  needs.  Presomably  the  best  pos- 
sible results  for  all  c(Hicemed  were  Intended, 
which  it  is  clear  could  best  be  obtained  by 
permitting  the  settler  to  retain  tbe  quan- 
tity of  water  essential  to  the  sustenance  of 
his  family  and  to  other  natural  wante  In- 
cident thereto,  but,  if  be  Aoee  not  see  proper 
to  apply  it  to  any  of  the  uses  qieclfled  in 
the  act,  then  to  permit  the  first  home  builder 
on  other  lands  to  make  such  use  of  It  as 
will  bring  Into  cultivation  the  lands  not  ad- 
jacent to  the  streams,  thereby  protecting  the 
settlers  upon  both  classes  of  lands,  and  at 
the  same  time  not  only  encourage  home 
building  but  enable  the  government  to  dis- 
pose of  more  of  its  lands,  and  to  enhance  its 
revenues  proportionately. 

It  often  happens  that  an  owner  of  lands  In 
arid  districts  does  not  want  to  farm  them, 
but  merely  wants  a  home  where  he  may  raise 
stock  or  engage  In  other  pursuits,  requiring 
only  sufficient  water  supply  to  meet  the  nat- 
ural wants  incident  thereto,  and  for  which 
00  artificial  diversion  or  application  of  the 
stream  may  become  necessary.  It  will  not, 
therefore,  necessarily  be  presumed  that  such 
settler  intends  to  Irrigate  his  lands,  or  that 
he  will  ever  demand  the  water  for  such  pur- 
poses, for  which  reason  Congreas  evidently 
intended  by  tbe  language  used  in  the  act  of 
1877  that,  if  desired  for  such  purposes,  some 
manifestation  thereof  by  diversion  or  other 
sufficient  notice  should  be  given,  and.  If  not 
deelred  fOc  Out  ledamatlon     bis  lands,  that 
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the  owner  Bboald  not  be  permitted  to  com- 
plain If  anotber  eball  so  apply  It  But,  as 
regards  tbe  requirements  for  domestic  nee. 
the  settlement,  or  other  steps  taken  looking 
towards  tbe  procurement  of  title  thereto, 
gives  ample  notice  that  tbe  water  for  all  nec- 
essary domestic  uses  is,  and  will  conthiue  to 
be,  demanded  as  appurtenant  to  the  land  en- 
tered, aa  much  so  as  would  a  diversion  of 
the  water  for  such  purposes;  while,  If  In- 
tended to  be  ai^roprlated  for  Irrigation, 
mining,  or  power  purposes,  some  affirmative 
action  in  that  direction  is  essential,  and  It  is 
but  reasonable  to  require  a  clear  manifesta- 
tion of  an  Intent  or  notice  thereof.  This  re- 
quirement Is  vital  to  the  Initiation  of  such 
a  right,  for  the  same  reason  that  some  notice 
is  exacted  for  the  entry  of  tbe  land  itself. 
Congress  could  reasonably  presume  that,  if 
an  appropriation  were  desired  for  the  pur- 
poses mentioned  in  the  act,  some  steps  would 
be  taken  manlfestii^  such  intent,  and  that, 
If  tbe  owner  Is  not  the  first  to  move  In  that 
direction,  the  person  making  an  application 
thereof  to  a  beneficial  use  within  a  reason- 
able time  ought  to  be  rewarded  for  bis  dili- 
gence, and  he  Is  oatltled  to  hare  his  rights 
In  that  respect  recognized  and  protected. 
For  this  reason  the  settler  who  has  acquired 
title  to  the  land  tbrougAi  which  any  stream 
may  flow  took  It  subject  to  the  rights  of  the 
person  who  has  or  who  may  subsequeDtly 
make  tiie  first  use  of  such  stream  for  tbe 
purposes  enumoated  in  tbe  act,  ezc^tliig 
only  as  to  the  natural  wants  and  needs  <tf 
such  settler. 

Our  attentl<m  Is  called  to  references  In  oar 
statute  to  riparian  rights  (B.  &  C  Comp.  H 
4994,  000(9.  whi{^  It  Is  argued,  recognize  the 
doctrine  of  riparian  rights  as  being  In  force 
In  this  state,  regardless  of  the  act  of  Congress 
under  consideration.  It  could  with  equal 
strength  be  maintained  that  section  6002,  Id., 
whi(di  provides  that  "all  controversies  re- 
specting rights  to  water  under  this  act  sball 
be  determined  by  the  dates  <tf  tbe  appnq>rla- 
iUfOB  as  respectlT^y  made  by  the  parties," 
constitutes  a  declaration  to  the  effect  tliat 
tbe  doctrine  ot  prior  ai^roprlatlon  i^ll  pre- 
vail. The  statute  does  not  attempt  to  define 
riparian  rights,  nor  to  determine  the  extent 
or  effect  of  the  doctrine  as  applied  to  irrlga* 
tUxL  It  has  r^rence  only  to  sndi  righto  ss 
such  riparian  owner,  as  the  proprietor,  mayi 
have,  whatever  tbiey  may  be;  and  Uie  que*- 
tlon  as  to  what  such  righto  are,  and  since 
1877  have  been.  Is  the  one  under  considera- 
tion bne.  Owners  of  land  adjacent  to  bodla 
of  water  bave  riparian  rl^its  other  than 
those  presented  In  this  emtmv&tf.  See  Mar> 
ton  O.  8.  L.  I^.  Ga,  48  Or.  444,  87  Pac. 
IM.  104A.  7  L.  R.  A.  (K.  S.)  844,  lao  Am.  St 
Rep.  827;  CoquUle  Mill  ft  M.  Co.  v.  Johnscni 
(Or.)  98  Pac.  134.  As  hereinbefore  bdd,  the 
act  of  1877  only  affects  riparian  righto  to 
lands  the  title  to  whldi  bas  been  acquired 
^ce  that  date,  and  then  only  In  so  tat  as 
a  dalm  to  tbe  use  of  water  ^naj  be  asswted 


I  as  riparian  owner  for  the  purpwes  In  the  act 
,  enumerated.    And  In  this  connection  It  wQJ 
I  be  observed  that  §  5000,  B.  ft  C.  Gomp..  pro- 
'  tects  tbe  owner  contiguous  to  the  stream,  as 
against  those  claiming  under  the  act  ot 
which  th'bt  section  is  a  part,  in  his  riglit  to 
the  flow  of  the  stream  to  the  extent  required 
for  bousehold,  domestic,  and  other  uses  Inci- 
dent thereto,  with  sufficient  quantity  for  ir- 
rigation puri>oses  to  the  extent  then  actoaDy 
needed  and  In  use.   An  ^ception  to  that  ex- 
tent Is  accordingly  made  In  favor  of  tbe  land- 
owner, as  against,  and  only  to  the  extent  at 
such  rights  as  may  be  asserted  under  tbe  act 
Our  attention  Is  called  to  Sturr  v.  Beck. 
133  U.  S.  541,  10  Sup.  Ct  S60.  83  L.  Sd.  761. 
That  was  a  CfHitrovei^  between  a  riparian 
owner  and  a  subsequent  but  prior,  appropri- 
ator,  and  was  submitted  on  an  agreed  state- 
ment of  facts.    Based  upcn  these  stipula- 
tions, tbe  trial  court  made  findings,  among 
which  was  that  tbe  defendant's  first  settle^ 
ment  upon  his  land  through  which  tbe  stream 
fiowed  was  In  March,  1877,  and  that  he  made 
a  homestead  filing  thereon  oa  tbe  25th  at 
the  same  month.   These  findings  were  gob- 
cluslve  upon  tbe  appellate  court   The  date 
alluded  to  does  not  disclose  whether  the  set- 
tlan^t  was  prior  or  subsequent  to  March  3; 
1877,  the  date  of  the  desert  land  act  Owing, 
therefore,  to  tbe  uncertainty  as  to  the  date 
of  settl^ent  this  decision  cannot  be  heAA  In 
point  And  tbe  further  fact  that  no  reference 
appears  as  to  tbe  «act  date  clearly  Indicates 
that  either  tbe  settlement  was  made  before 
that  dat^  or  that  the  question  did  not  occur 
to  the  Iltlgante  and  was  accordingly  not 
urged  before  the  court  nor  ctHisIdered  by  It 
But  whatever  view  may  be  token  In  this  re- 
spect. Its  bearing  on  the  question  at  band  Is 
practically  disregarded.  If  uot  overruled,  hj 
tbat  court  In  Ito  declaration  on  tbe  subject 
through  Mr.  Justice  Brewer  In  United  State* 
V.  Rio  Grande  Irr.  Co.,  above  quoted,  as 
well  as  In  the  general  reference  to  Ibla  act 
by  the  same  court  In  an  <^>tol<»  by  Hr.  Jus- 
tice White  to  Gutlerres  t.  Alboquerqne  Land 
Co.,  188  U.  S.  546.  23  Sup.  Ot  838,  47  li.  Ed. 
68S.   To  the  extent  therefore,  Oiat  Starr  t. 
Beck  may  be  deemed  a  precedoit  as  regards 
riparian  rights.  Its  weight  Is  materially  less- 
ened. If,  Indeed,  the  role  as  there  and  pre- 
viously enunciated  on  tbe  snbjeet  Is  not  orer^ 
ruled  by  that  court  In  tbe  recmt  cass  of  Kan- 
sas T.  Colorado,  206  IT.  8.  46,  S7  Sup.  Ct  9^ 
61  L.  Bd.  966.   In  Sturr  v.  Bedc,  It  was*  In 
effect,  held  that  the  plahitlff  could  make  no 
appropriation  as  against  Beck,  who  was  a 
riparian  proprietor  and  who  was  entitled  to 
the  undiminished  flow  of  the  stream.  This 
claim  as  to  the  law  was  asserted  «nd  tba 
same  application  thereof  insisted  upon  In 
Kansas  t.  ColDndo,  In  whldt  tlie  eitlaens  of 
Kansas  Insisted  that  la^  quantitleB  of  wa- 
ter were  being  diverted  from  the  Arkansas 
river  by  tbe  Inhabltante  of  Colorado,  a  large 
number  of  wtaom  wer«  claiming  as  prior  ap- 
pnvrlators  and  dlvwtlng  the  mtu  to  ncm- 
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riparian  lands,  a«  asainst  Eaiwas,  a  riparian 
proprietor.  In  Kansas  the  modified  doctrine 
of  riparian  rights  prevailed,  while  In  Colo- 
rado prior  appropriation  was  and  la  recog- 
nized as  the  governing  doctrine.  The  court 
refused  Injonctive  relief  and  dlsmlsaed  the 
bni,  stating  in  substance  that  If  the  riparian 
doctrine  shoald  prevail  In  Kansas  as  against 
Colorado  and  against  the  nonrlparian  users 
whose  rights  were  Involved  therein,  Oklaho- 
ma and  Its  dtlzeus  lower  on  the  Arkansas 
river  might  Invoke  the  same  rule  tn  <9posl< 
ti<nk  to  both  the  citiaens  of  Kansas  and  Golo- 
rado,  to  tbeir  great  Injmy,  which  doctrine,  It 
le  observed,  would  be  ruinous  in  Its  effect 
The  court,  in  diamlsalng  the  bill,  Indicated 
tbat  no  Injunction  would  lie  until  a  more  sub- 
stantial Injury  amid  be  shown,  and  at  the 
Mune  time  found  that  tlie  Interference  a 
la^  number  of  the  aj)pnq>riators  above  In 
tlw  state  of  Colorado  materially  deleted  tlie 
flow  to  the  r^rlan  lands  of  the'  idaintur. 
TUs  <vInlon  was  written  by  Mr.  Justice 
Brewer,  who  was  not  a  monber  of  the  court 
whm  the  case  of  Stnrr  v.  Beck  was  argued 
and  sabmitted,  for  which  reason,  alttiough  a 
member  of  the  court  when  the  opinion  In  flie 
latter  case  was  filed,  he  took  no  part  In  the 
dedslffiL  The  opinion  in  the  Kansas-Colo- 
rado Case  not  only  brushes  aside  ths  rule 
claimed  to  have  been  announced  in  Stnrr  t. 
Be^  r^ardlng  riparian  rights,  but  dlsdoees 
whai  In  the  opinion  of  the  writer.  Is  a  straig 
and  commendable  tendency  on  the  jurt  at 
tbat  great  court  to  rec(«nlse  that  the  rigid 
rules  of  conunon  law,  as  interpreted  and 
sought  to  be  applied  by  tbose  Insisting  upon 
the  '^andlminIshed  flow"  theory,  are  Inappli- 
cable to  the  many  new  bhA  Intricate  ques- 
tlMUi  necessarily  arising  under  our  form  of 
government  and  throughout  tlie  arid  and 
semi-arid  sections.  For  a  specific  statement 
of  the  facts  In  this  case,  disclosing  many  of 
the  defendants  to  be  using  the  water  on  ntm- 
riparlan  lands,  see  the  firat  opinion,  whtdi 
was  on  donurrer.  Kansas  v.  Ccdorado,  186 
n.  B.  12Sk  22  SupL  OL  552,  46  L  Ed.  SSa 

We  come,  now,  to  the  adjudications  in  flils 
stata  While  It  is  urged  that  the  dedMons  of 
this  court  have  recognized  a  doctrine  Incon- 
sistent with  that  here  enunciated,  our  atten- 
tion la 'not  directed  to  any  where  tlie  ques- 
tion, as  here  presented,  has  been  before  the 
court  or  In  any  manner  urged  or  submitted. 
Nor  have  we  been  able  to  find  su<ai  a  case. 
NnmwouB  suite  have  arisen  where  the  ripari- 
an questions  have  been  urged,  considered,  and 
dhKUBsed,  and  In  a«ne  respecto  detnmlned; 
but  in  n<»ie  does  It  appear  that  the  lands 
were  entered  after  the  date  of  ttie  act  under 
consideration.  If,  In  fact^  the  titles  to  lands 
involved  in  some  of  the  cases  were  obtelned 
since  the  date  of  the  act,  the  court's  attention 
was  not  directed  tfaoett^  and  it  is  well  set- 
tled ttiat  no  case  can  be  deemed  a  precedent 
binding  upon  tlie  court  unless  the  point  In 
questicm  was  there  presented  or  cmsldered. 

Hie  first  case  In  this  state  wherein  *the 
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doctrine  of  riparian  righto  appears  to  have 
been  considered  is  that  of  Taylor  v,  Welch, 
6  Or.  198,  wbldi,  Inter  alia,  holds  In  effect 
that  every  proprietor  of  land  through  which 
a  stream  of  water  may  run  is  entitled  to  its 
undiminished  flow  without  obstruction.  This 
opinion  was  filed  In  18T6,  and  no  questions 
of  Irrigation  were  Involved.  The  rule  there 
announced  was  not  only  unnecessary  to  a 
decision,  but  Impliedly  modified  In  a  subse- 
quent opinion  by  Mr.  Justice  Boise  in  Coff- 
man  v.  Bobbins,  8  Or.  278,  whldi  bolda  that 
the  flow  may  be  diminished  by  the  upper  rU 
parian  proprietor  to  the  extent  of  the  amount 
needed  to  supply  his  domestic  wants  and  a 
reasonable  quantity  for  irrigation.  Since 
then  numerous  other  opinions  have  been  filed 
In  this  court,  where  directly  and  Indirectly 
riparian  righto  as  affected  by  Irrigation  have 
been  discussed,  and  points  in  reference  there- 
to determined,  among  which  are  Shlvdy  r. 
Hume,  10  Or.  76 ;  Shav  v.  Oswego  Iron  Oo., 
10  Or.  871,  45  Am.  Bep.  146;  Shook  T.  Oolo- 
tuui,  12  Or.  280,  6  Pa&  60S;  Welm  v.  Oregon 
Irm,  eta,  Co.,  IS  Or.  ^  11  Pac;  255;  Ka- 
ler  T.  Campbell,  18  Or.  S86,  11  Pae  801; 
FauU  T.  Cooke,  10  Or.  455,  26  Paa  662,  20 
Am.  St  B^.  886;  Low  ▼.  Sdiaftor,  24  Or. 
230,  88  Pac.  678;  Mortii  Powder  MllUng  Oo. 
V.  Ooughanour,  84  0,  64  Pac  228;  Jones 
T.  Conn,  SO  Or.  80,  64  Pac.  855,  66  Pac.  1068. 
64  L.  R.  A.  fSaOt  87  Am.  St  Beg.  6S4 ;  Brown 
Baker,  80  Or.  66,  65  Paa  790^  66  Paa  103 ; 
Mace  V.  Mace,  40  Or.  686,  67  Pac.  660,  68 
Pac  787;  Oregon  Const  Co.  t.  Allen  Ditch 
Co.,  41  Or.  200.  60  Pac  465^  08  Am.  St  Bep. 
701 ;  Salem  Mills  r.  Lord,  42  Or.  82,  60  Pac. 
1083.  70  Pac  882;  Cottel  T.  Beny,  42  Or.  608, 
72  Pac  684;  Harrington  v.  Dranaris,  46  Or. 
Ill,  7T  Pac  606,  82  Pac.  14t  1  L.  B.  A.  (N.  S.) 
756;  Morgan  Sbaw,  47  Or.  838,  83  Pac. 
584;  Seaweard  V.  Duncui,  47  Or.6^84Pac: 
1048;  Parittrsvaie  Drainage  Dlst  v.  Wat- 
tier,  48  Or.  832,  86  Pac  775;  WUllams  t. 
Altoow,  61  Or.  — ,  05  Pac  200;  Davis  r. 
Chamberlain.  61  Or.  — ,  08  Paa  154.  In 
some  of  the  foregoing  cases  it  appears  tiiat 
the  titie  passed  before  the  year  1877,  while 
in  all  of  the  others  tiie  date  of  the  Initiation 
of  the  titie  to  the  lands  tiiere  alluded  to  as 
riparian  is  not  disclosed,  and  no  Issue  ap- 
pears to  have  beoi  made  upon  that  point 
In  Jones  t.  Conn  the  partldpante  claimed 
as  riparian  owners  only,  and  the  cause  was 
tried  out  on  that  Issue ;  the  dates  <tf  the  in- 
ception of  their  righto  presumably  having  no 
bearing  thereon. 

In  Seaweard  v.  Duncan  the  Inltiatiim  of 
the  contestanto'  righto  to  tiie  land  irrigated 
occurred  after  tlie  year  1877;  but  the  mly 
issues  presented  wwe  as  to  the  relative 
priorities  of  their  aiQtropriations  of  the  wa- 
to:  In  dispute  Crooked  craek,  there  involv- 
ed, flows  through  the  lands  of  Seaweard, 
who  used  but  120  inches  of  water  for  irriga- 
tion. Duncan  was  a  nrauiparian  owner,  and 
insisted  iq^n  having  all  the  wate  In  excess 
of  that  amount  divided  betweok  himself  and 
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Seaweard,  altbon^  hie  dltdi  carried  bat  80 
incheB,  bcdug  bis  full  ax^roprlation  and  anffl- 
dent  for  tbe  Irrigation  of  his  nonrtparlan 
lands.  In  this  case  the  court  might  have 
passed  upOL  the  qnestion  here  considered, 
bad  Seaweard  relied  upon  his  claim  as  ri- 
parian proprietor.  Likewise  In  Seaweard  t. 
Padflc  li.  Co..  49  Or.  157,  88  Pac.  963.  the 
same  question  might  have  been  determined, 
bad  the  company  there  relied  upon  that 
claim.  But  the  issues  there,  like  those  In 
the  other  case,  being  as  ta  the  relative  pri- 
orities of  their  dlTerslons  and  use  of  each, 
only  these  questions  were  adjudicated.  It  Is 
manifest  that  these  Seaweard  Cases  cannot 
properly  be  cited  in  support  of  the  argument 
that  the  doctrine  of  riparian  rights  was  not 
affected  by  the  desert  land  act,  since  the  Is- 
sues were  not  so  framed,  nor  proof  offered 
thereon,  as  to  entitle  the  point  to  be  consid- 
ered, although  It  were  possible  to  frame  Is- 
sues to  that  end.  But' It  would  be  as  logic- 
al to  dte  these  cases  as  precedaits  on  the 
point  under  consideration  as  to  Insist  that 
the  other  Or^:on  cases  cited  should  be  con- 
clusive. Other  Illustrations  In  this  state 
might  be  given,  where  the  titles  to  the  lands 
affected  by  the  waters  Involved  were  obtain- 
ed since  1877,  and  where  no  reference  was 
made  thereto  In  any  opinion  filed  thereon; 
but,  like  the  above,  and  for  the  reasons  giv- 
en, fbey  are  not  In  point. 

Considering,  then,  the  effect  of  the  desert 
land  act  upon  the  lands  of  the  parties  whose 
Interests  are  here  Involved,  the  question 
arises  as  to  what  lands  are  riparian  and 
what  Is  the  extent  thereof.  To  determine 
what  are  riplaran  channels,  a  brief  examina- 
tion of  the  main  stream,  tributaries,  and 
branches  becomes  necessary.  Silver  creek 
rises  In  township  31  S.,  range  14  E.,  on  the 
slope  Immediately  north  of  Sycan  marsh.  In 
Lake  county,  and  flows  northerly  for  a  dis- 
tance of  about  25  miles  Into  what  was  for- 
merly Pauline  marsh,  entering  the  marsh  at 
a  point  near  the  center  of  section  2  In  the 
township  and  range  mentioned,  where,  until 
recent  years,  it  spread  and  Its  current  ter- 
minated. Until  its  bed  was  reclaimed  the 
marsh  covered  about  10  square  miles,  through 
which  Silver  creek  emptied  Into  Silver  Lake, 
about  3  miles  below.  The  stream  Is  fed 
mainly  by  waters  from  the  slopes  south  and 
southwest  of  Hager  Mountain.  Daring  the 
early  spring,  beginning  about  March  1st,  It 
usually  carries  about  100  second  feet  (some- 
times reaching  twice  that  quantity  when  at 
Its  highest  stage),  to  from  40  to  60  second 
feet  during  the  first  week  In  May,  after 
which  It  rapidly  recedes  to  about  11  or  12 
second  feet,  thus  remaining  during  the  rest 
of  the  year.  The  west  branch  of  Silver  creek 
rises  In  township  30  S.,  range  14  E.,  and 
flows  Into  the  main  channel  near  the  north* 
west  corner  of  township  29  of  the  same 
range,  and  the  two  streams  together  fomlsh 
the  supply  of  water  mentioned. 

Bridgis  creek,  a  tributary  of  Silver  cmk. 
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rises  bi  the  Yamsay  Mountains,  near  tlie  dl> 
vlding  line  between  Lake  and  Klamath  comi- 
ties, and  runs  northeasterly,  emptying  Into 
Island  branch  near  the  center  of  aectton  13^ 
township  28  S.,  range  14  E.,  and  thence  into 
Silver  creek,  and  from  February  1st  nntO 
about  June  ISth  furnishes  an  «vet&ge  flow 
of  about  three  second  feet,  after  whidt  It 
diminishes  to  one  second  foot,  and  thus  rp- 
malns  throughout  the  season.  Tlie  anaiktltr 
supplied  by  this  stream  Is  not  Inelnded  In 
the  above  estimate  of  the  flow  ot  Silver 
creek.  Beginning  near  the  center  of  tlie  8. 
%  of  the  N.  E.  %  of  section  21,  sam*^  town- 
ship and  range,  a  high-water  channet. 
through  which  water  seldom  flows  after  the 
1st  of  May  of  any  year,  leads  from  the  east 
side  of  Silver  creek  and  returns  to  the  stream 
about  one  mile  below  at  a  point  near  the 
southeast  comer  of  the  S.  W.  %  of  aectioD 
15.  At  this  point  two  channels  diverge,  one 
from  each  side  of  the  creek,  which,  until 
artificially  opened,  were  Imown  as  "high-wa- 
ter channels,"  and  through  wbltdi  no  water 
ran  at  any  time  after  the  first  week  In  May. 
^he  easterly  divergence  Is  known  as  "Bun- 
yard  branch,"  which,  at  a  point  near  the  cen- 
ter of  the  N.  "W.  %  of  the  S.  W.  %  of  eec- 
tlon  14.  again  divides,  from  which  point 
both  branches,  continuing  to  a  point  near 
the  center  of  the  W.  ^  of  section  13,  town- 
ship 28  S.,  range  14  E.,  practically  disappear, 
emptying  Into  what,  at  the  time  the  chan- 
nel was  opened,  was  a  marsh.  The  dlver^ 
gence  from  the  west  bank  Is  known  as  "Is- 
land branch,"  and  flows  northerly  throu^ 
section  15,  returning  to  the  main  stream 
near  the  southwest  comer  of  section  11.  At 
a  point  near  the  southeast  corner  of  the  X. 
W.  %  of  the  S.  W.  %  of  section  11.  there 
divaricates  what  is  known  as  the  "Conley 
branch,"  being  a  channel  similar  to  the  oth- 
er branches  named,  which  extends  through 
the  S.  A.  D.  Porter  onto  the  Conl^  lands, 
and  ends  near  the  west  line  of  the  C.  C. 
Jackson  farm.  In  the  8.  B.  %  of  the  N.  W. 
^  of  section  11  Silver  creek  divides  into 
two  channels,  each  of  whldi  continues 
through  the  lands  of  Hough  and  the  Occi- 
dental Land  &  Improvement  Company,  in 
section  2,  into  what  was  once  Pauline  marsfa. 
With  the  exception  of  the  main  channela  of 
Silver  creek  and  its  tributaries  named,  all 
were  high-water  channels  merely,  through 
which  no  water  flowed  after  May  10th  until 
Improved  or  enlai^cod  as  Indicated. 

Between  the  years  1878  and  1882  the  heads 
of  Island,  Bunyard,  and  Conley  bran<Ae8 
were  artificially  opened,  since  which  time, 
when  the  stream  was  not  depleted  by  dlvov 
slon  for  Irrigation  purposes,  about  one-fonrth 
of  tbe  water  has  run  throu^  Bunyard 
branch,  one-half  of  that  remaining  throo^ 
the  main  channel,  and  the  remainder  through 
Island  branch,  all  returning  above  the  head 
of  Conley  branch,  through  which  latter  chan- 
ttd,  -when  not  Interfered  witili.  about  one* 
foortli  flowed  to  OodIct*!  pwmUna;  the  vat 
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contlniiliig  throogb  the  main  duuuud.  At 
tblB  time  tba  only  reeidents  on  the  ■trauu 
were  tbose  occupying  wltat  are  now  the 
premlBee  ttt  Hough,  Conley,  S.  A.  D.  Porter. 
J.  C.  Porter,  and  lands  now  dalmed  by  Geo. 
H.  Small  and  E.  D.  Lutz,  as  well  as  those 
of  Lodnda  Bgli  and  Geo.  Dnrand.  several 
miles  aborew  The  tvenlng  of  these  channels 
-was  acqnlesoed  In  by  all  on  the  attaam,  and 
since  the  year  1882  the  water  has  naturally 
mn  through  them  In  about  the  pn^rtlon  In- 
dicated. Having  flowed  In  this  manner  tat 
more  than  the  period  prescribed  by  the  stat- 
-ute  of  limitations;  they  have  become  fixed. 
Cottel  T.  Berry,  42  Or.  593.  72  Pac.  684;  Hai^ 
rlngton  t.  Demarfs,  46  Or.  Ill,  77  Pac.  008, 
82  Pac.  14, 1  Ii.  B.  A.  df.  S.)  756.  Therefore 
since  about  the  year  1880  each  of  these 
branches  has  been  wAl  defined  and  recog- 
nised as  a  part  p(  BlWer  creek,  and  so  Car  as 
riparian  rights  oan  be  applied  to  the  mala 
channel  th^  attach  with  equal  force  to  the 
branches  named.  As  nearly  as  can  be  de- 
termined from  the  evidence,  and  especially 
from  the  general  maps  and  data  to  be  gather^ 
ed  from  the  history  and  records  of  geological 
anrv^  ot  the  country,  conunouly  In  use 
throughout  the  state,  at  that  time,  and  until 
reclaimed,  an  of  section  2,  txcept  the  S.  % 
thereof,  and  all  of  sections  1,  86,  and  86,  In 
township  28  S.,  range  14  B.,  and  all  of  sec- 
tion 81.  township  27  S.,  range  15  SL.  were 
swamp  and  overflowed  landa  constitnting  a 
part  of  Pauline  marah.  Into  whidi  Silver 
cieek  and  Its  channds  emptied;  and,  while 
the  water  flnally  worked  Its  way  through  the 
swamp  and  marsh  Into  Sliver  Lake  bdow, 
there  was  no  practical  channel  over  the  lands 
cottstltntlng  the  swamp  or  marsh  until  after 
the  settlement  of  the  farma  above  on  Silver 
creek,  Its  tribntarles,  and  channels,  after 
whldi  the  d^letlrai  of  the  flow  caused  1^  the 
use  of  the  water  above  for  Irrigation,  to- 
gether with  the  artificial  channela  construct 
ed  for  drainage,  ledalmed  the  land,  since 
which  tt  may  be  said  diannels  have  been 
finmed,  but  when  they  were  formed  the  rec- 
ord does  not  disclose.  When  the  water 
spreads  with  no  wdl-deflned  current  It  can- 
not be  deemed  a  water  course  such  as  wUl 
bring  It  within  any  rule  permitting  a  dalm 
thereto  as  riparian  owner  on  tbe  stream.  It 
la  not  always  necessary,  however,  that  the 
stream  flow  through  well-defined  banks ;  but 
the  current  and  course  thereof  must  be  dear- 
ly perceptible.  On  this  point,  Mr.  Famham, 
in  his  work  <m  Waters  (section  46^,  says: 
**In  <Hrder  to  constitute  a  water  course  the 
water  must  have  a  current  It  cannot  be 
stagnant;  nor  spread  out  so  as  to  destroy  the 
curroit.  If  tbe  water  siweads  out  so  that 
the  current  becomes  Imperceptible  or  Is  lost, 
the  water  becomes  a  lake  or  pimd,  and  Is  no 
longer  a  water  course."  See,  also,  Wlel,  Wa- 
ter Bights  (2d  Ed.)  p.  161;  West  v.  Taylor, 
16  Or.  166, 18  Pac.  665. 

None  of  the  lands  claimed  In  section  2  by 
the  Occidental  Land  &  Improvement  C5om- 


pany,  or  by  KIttredge  In  section  86.  or  by  de- 
fendants, McKune,  Brown,  Jones.  Henderaon* 
Ja^scm,  J.  H.  Small,  and  B.  F.  Lane,  or 
those  owned  by  J.  C.  Porter  In  Bections  28 
and  26.  township  28  S..  range  14  £.,  are  ri- 
parian  to  any  of  the  streams  or  channels 
mentioned.  McGall's  land  was  at  one  time 
riparian  to  one  of  the  lower  channds  of  Sli- 
ver csbOl  ;  but  for  more  than  10  years  aftw 
his  settlonent  thraeon  and  prior  to  fbe  com- 
mencement of  the  suit  this  diannd  has  been 
dosed,  tsom  which  tbe  water  has  been  di- 
verted Into  other  water  courses  during  tlie 
dry  season.  He  Itas,  accoidli^ly,  lost  such 
rights  as  he  may  have  acquired,  if  any,  as  ri- 
parian owner.  Oregon  Const  Co.  v.  Allen 
Ditch  Oo.,  41  Or.  209,  69  Pac.  455,  98  Am.  St 
Bep.  701;  Harrington  v.  Demarls,  46  Or.  Ill, 
77  Pac.  608.  82  Fac.  14,  1  L.  B.  A.  (N.  S.)  756. 
The  resi>ective  owners  ct  all  lands  aituated 
on  SUver  credc,  its  tributaries,  or  brandies, 
an  entitled  at  aU  times  to  a  suffldent  flow 
of  the  waters  of  SUver  credc  to  supply  their 
domestic  needs,  indudlng  a  snfflclent  quan- 
tity for  a  reasfmable  number  of  stock;  but 
no  definite  quantity  for  this  purpose  can,  un- 
der the  evidence  befbre  us,  be  fixed  here,  fur* 
ther  than  to  hold  that  It  must  be  audi  a  rea- 
aonable  quantity  as  to  funUah  an  ample  sup- 
ply to  all  and  In  aui^  a  manner  that  the 
stream  shall  not  become  atagnant  nor  In  any 
manner  Injurious  to  the  health  of  the  Inhab- 
itants or  their  stock  depending  on  the  sup- 
ply. The  evidence  before  us  bdng  Inade- 
quate therefor,  the  flow  neceaaary  for  this 
pupose  in  each  of  tbe  channds  must  thwe- 
fore  be  left  for  determination  undw  this  de- 
cree to  the  court  bdow,  in  the  event  any 
question  hereafter  arises  concerning  such 
quantity,  vrlth  pomisslon  to  enter  a  siq>ple- 
moital  decree  in  reference  thereto,  upon  suf* 
flcient  showing  tox  that  purpose  by  any  of 
tbe  affected  partlea.  See  Morton  v.  O.  SL  L 
By.  Co..  48  Or.  444,  452,  87  Pac.  151«  1046. 
7  B.  A.  (N.  S.)  344.  120  Am.  St  Bep.  827 
The  surplus  remaining  after  such  wants  and 
necesdties  are  supplied  during  any  season  of 
the  year  ar^  subject  to  approprlathm.  and 
rights  thereto  attached  and  became  vested  In 
the  order  of  time  In  which  the  water  has 
been  diverted  and  anwoprlated. 

B^ore  considering  In  detail  the  rl^to  of 
each,  we  shall  notice  some  of  the  facte  and 
law  of  general  application  to  respective 
rlghte  invdved.  The  quantity  required  for 
the  proper  irrigation  of  the  lands  varlea  from 
one-fourth  of  an  inch  to  one  Inch  per  acre. 
The  term  "inch,"  wherever  referred  to.  is 
estimated  on  Ibe  baala  of  40  inches  to  one 
"second  foot"  See  Wid,  Water  Blghta  (2d 
Bd.)  278;  Oardner  v.  Wright  48  Or.  609, 
686,  91  Pac  286.  In  determining  the  "duty 
of  water,"  or  quantity  esamtlal  to  the  Irri- 
gation of  any  given  tract  ot  land,  we  must 
take  into  cwaideration  the  character,  the 
dlmatlc  conditlona,  the  location  and  altitude 
of  the  lands  to  be  irrigated,  ttie  kind  of  cn^ 
period  of  time  Irrigated,  and  necessaiy  man- 


Digilized  by 


Google 


^  PACIFIC 

ner  of  Irri^tlon,  as  wen  u  mkaj  other  con- 
ttmcencies  not  arlBlnr  here.  Tbe  "head"  at 
water,  or  qaantl^  eitcnlng  the  Intake  ot 
any  canal  or  ditch,  mmt  alao  be  considered. 
A  large  body  of  water,  naed  at  one  tiroe  and 
npon  the  same  tract,  will  reclaim  a  largtt 
qnantlly  of  land  proportionate^  than  will  a 
■mall  anpply;  tor  example,  one  mln«:'a  Indk 
might  prore  inadequate  In  many  Imrtances 
for  the  proper  Irrigatlott  of  niore  than  a 
email  fraction  of  an  acre,  while  100  Inches, 
or  2H  second  feet.  If  under  the  control  of 
and  naed  by  one  person  and  at  <Hie  time, 
might  properly  Irrigate  300  acres  of  tbe  same 
kind  of  land.  Applying  these  principles  In 
the  case  at  hand,  where  there  are  no  amail 
bodies  or  tracts  inrolTed,  we  think  tbe  wa- 
ter nsers,  by  tbe  adt^tion  and  use  of  the 
more  modem  and  economical  methods  now 
more  generally  applied  and  In  nse,  will  find 
that  a  constant  flow  of  from  one-third  to 
two-thlrda  of  an  Inch  per  acre  will  prove 
adequate  tor  tbe  pn^er  Irrigation  of  tbe 
landa.  Tbe  allowance  of  from  one-third  to 
two-thirds  of  an  Inch  per  f ere  fomlshes  snf- 
Udent  quantity,  if  permitted  to  flow  contin- 
uously for  90  days,  to  cover  the  soil  IJS  feet 
in  depth  (If  the  lesser  amount),  making  m 
"acre  feet."  or  approximately  8  teet  In  depth 
(If  the  larger  amount),  or  8  acre  feet,  which 
ia  more  than  allowed  by  tbe  govammoit  rec- 
lamation service  for  the  Irrigation  of  lands 
in  Klamath  county,  where  they  have  about 
the  same  altitude,  dimate,  and  soil,  with  sim- 
ilar crops,  and  where  tbe  latest  and  Improv- 
ed methods  of  irrigation,  as  required  by  the 
government,  are  In  use.  Tbe  "duty  of  wa- 
ter" there  allowed  by  the  government  under 
its  irrigation  project  to  each  of  the  water 
users  for  the  entire  season  is  m  acre  feet, 
being  the  minimum  here  awarded.  6  Ann. 
Rep.  of  Reclamation  Serv.  p.  106.  In  some 
instancea  a  larger  amount  than  tbe  quantity 
here  permitted  was  originally  diverted;  hut 
merely  because  in  the  earlier  history  oi  the 
vicinity  large  quantities  were  diverted  and 
applied,  notwithstanding  tbe  ditches  first  con- 
structed were  of  soffldent  capacity  te  carry 
such  supply,  does  not  Deceeaarlly  Indicate 
that  sndi  was  needed.  Again,  It  has  been  so 
often  demonstrated  as  to  become  a  matter  of 
common  knowledge  that  lands  after  years  of 
irrigation  do  not  require  the  amount  whidi, 
when  first  applied,  was  essential  to  the  suc- 
cessful growing  of  ctojpa  thereon.  This  law 
of  nature,  added  to  the  improved  methods, 
greatly  reduces  the  qoanti^  now  required. 
See  United  StatesV  Conrad  Invest  Co.  (a 
O.)  156  Fed.  128,  ISO. 

It  is  also  argued  that  since,  under  the  old 
methods  in  use  before  the  substantial  deple- 
tion of  the  flow  by  subsequent  approprlators, 
Hougli  and  some  others,  by  reason  of  the  ex- 
cessive water  supply,  with  the  aid  of  a  few 
dams  In  the  channels  and  elougbs,  could  irri- 
gate with  but  little  trouble  or  expense,  the 
recognition  by  this  court  of  tbe  appropria- 
tions made  by  subsequent  locators  will 
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thmst  upon  Hougb  and  oOma,  In  orOer  to 
avail  themselves  of  0»  quantity  awarded 
them,  tbe  necessity  of  changing  their  meth* 
odfl  of  applIcBtlon  and  use  of  tlie  water  by 
the  Gtmstmction  of  dltohes,  etc,  at  great 
expense  all  of  whldi  would  be  avoided,  were 
it  not  for  the  Interference  of  such  snhseqaeot 
dalmante.  For  this  reason  tt  is  maintained 
that  the  rights  of  the  later  settlers  and  ap- 
proprlators were  acquired  snbjeet  to  tlie 
methods  in  use  at  the  time  of  Oie  inception 
of  their  interests.  This  feature^  liowever.  Is 
similar  in  principle  to  Oat  of  the '  farmer 
who  at  flrst  may  have  needed  bat  100  indies 
of  water  and  yet  constructed  ditches  carty- 
Ing  three  times  that  qnantltr.  nslng  it  In  a 
wasteful  manner,  and  which  rl^t  be  still  in- 
sists upon  by  reason  of  tbe  ditch,  when  flrst 
constructed,  being  of  suffldent  capadty  to 
carry  tbe  excesslTe  supply.  It  la  w«H  aat- 
tled  that  such  a  dalm  cannot  be  suuxasfully 
maintained.  Beaweard  v.  Padflc  L.  Co..  49 
Or.  lOT.  161,  88  Pac.  068. '  It  la  true,  however, 
that  no  certain  method  ia  necessary  to  am- 
stitnte  a  valid  aHiroprlation,  so  long  aa  the 
water  has  been  applied  to  a  beneficial  lue; 
and  this  may  be  done  either  dltdies  or 
other  methods  of  diversion  and  appllcatl«m, 
audi  as  the  placing  of  dame  In  the  streams 
and  sloughs,  and  thereby  overflowing  tbe 
land,  or  sublrrigatlng  it  as  the  case  may  be. 
McCall  V.  Porter.  42  Or.  48^  70  Pac  820;  Tl 
Pac  9T6.  Bat  will  it  do  to  say.  because  to 
stnne  cases  Irrigation  was  bad  by  damming 
tbe  sloughs,  w\tb  but  little  expense  and 
work,  causing  the  large  excess  of  water  sup- 
ply to  spread  over  tbe  premises,  tl»t  the 
old  metiiods,  which  had  their  origin  when 
there  was  but  tittle  demand  for  water  and 
Its  supply  correspondingly  abundant,  may  be 
continued?  In  this  arid  country  such  man- 
ner of  use  must  necessarily  t>e  adopted  <s 
win  Insure  the  greatest  duty  possible  for 
the  quantity  available.  Van  Gamp  v.  Emery, 
18  Idaho.  202,  88  Pac.  762;  Anderson  v. 
Bassman  (O.  a)  140  Fed.  14,  27.  Tbe  waste- 
ful methods  so  common  with  early  aettlera 
can,  under  tbe  light  most  favorable  to  their 
system  of  nse,  be  deemed  on^  a  privilege 
permitted  merely  because  It  could  be  exer- 
daed  without  sulwtantial  injury  to  any  one; 
and  no  right  to  sudi  metboda  of  nse  was  ac- 
quired thereby. 

Owing  to  tbe  little  demand  and  large  pro- 
portionate sup[dy  in  nse  by  those  along  Sli- 
ver creek  and  Ite  branches  in  the  early  SO's, 
together  with  tbe  lack  of  general  knowledge 
and  experience  on  the  subject  throughout  the 
stete,  wasteful  metboda  at  that  time  were, 
no  doubt,  comnum;  but  of  recent  years  Im- 
proved means  tliroughont  the  West  have 
come  Into  us^  and  a  acardty  of  the  supply 
has  made  a  more  economic  use  necessary- 
The  result  is  that  the  law  has  become  well 
settled  that  ben^dal  nse  and  needs  of  the 
appropriator,  and  not  tbe  capadty  of  the 
ditches  or  quantity  first  applied,  is  tbe  meas- 
ure and  limit  of  the  rlgbt  of  such  appropria- 
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tora.  Kinney,  Irr.  30;  Long,  Iir.  H  Si, 
WIel,  Water  Rights,  p.  263;  Seaweard  T. 
Pacific  L.  Co.,  49  Or.  157.  88  Pac.  963 ;  Gard- 
ner T.  Wright,  49  Or.  609.  91  Pac.  286;  Union 
Mill  M.  Oo.  T.  Dangberg  (C.  G.)  81  Fed.  78, 
119;  Andereon  t.  Baseman  (C.  C.)  140  Fed. 
26.  During  the  spring  freshets,  and  prior 
to  May  10th  of  each  year,  the  qnantlty  flow* 
Ing  in  the  channels  of  the  stream  below  the 
junction  of  the  Main  and  West  forks  of  SilTer 
creeb  is  ssfflcient,  when  properly  dlstrlbated 
and  economically  used,  to  Irrigate  all  the 
lands  heretofore  farmed  In  the  Tidnlty ;  and 
there  appears  to  be  no  controrersy  respect 
Ing  the  use  of  water  earlier  than  abont  Qiat 
date.  The  irrigation  season  In  Oxe  vlcintty 
of  Silver  creek,  as  a  mle,  begins  April  1st 
and  nsnally  ends  in  July.  The  crops  ptoducN 
ed  consist  large^  ot  nataral  hay,  nicb  as 
bine  joint,  red  top,  and  other  native  grasses, 

A  nnmber  of  the  aroroprlattwui  were  made 
the  parties  hereto,  or  by  thdr  predeces* 
Bor^  loag  before  QiKlands  wwe  filed  npon  or 
title  tbweto  acqnired.  In  ttils  connection  it 
Is  argued  that  a  ri^t  to  the  use  of  water 
necessari^  has  tt>  location  only  from  the 
date  the  filing  is  iflaced  on  Uie  land.  The 
right  of  a  person  dalmlng  an  approprlatlim 
of  vater  cannot  be  tactod  to  that  of  a  mere 
squatter,  who,  while  he  may  have  Irrigated 
the  land,  has  abandoned  it  (Eiow  v.  Shafl!er, 
24  Or.  289,  88  Pac.  678) ;  but  a  squatter  np- 
on pnbllc  lands  nuiy,  evoi  parol,  transter 
Us  claim  and  int^est,  wtaaterer  It  may  be 
In  this  respect,  to  anottier,  and  the  rights  of 
the  sabseqnent  porch aser  and  of  his  SDcces* 
SOTS  In  Interest  tf  asserted  under  die  doc- 
trine of  prto  appropriation,  relate  back  to 
the  date  of  the  first  appropriation  by  the  peav 
■cm  with  whom  theie  may  be  a  ^vity  of  es- 
tate. It  is  well  settled  that  the  aitrymeoi  need 
iM^  necessori^  have  a  coiqtlete  title  to  the 
land  In  wder  to  acquire  a  water  rl^t  there- 
for. A  mere  dalmctf  right  to  the  land.  BUM^ 
mented  by  a  diversion  and  appniviatlon  of 
the  water.  Is  snfflclent  to  entitle  him  to  con- 
vey to  another  snch  Interests  as  he  may 
have,  whether  snch  appropriator  be  a  mere 
squatter  or  leasee,  or  other  person  In  posses- 
sitm.  Bowland  v.  WUllams,  28  Or.  S15,  82 
P»e.  402;  Seaweard  v.  Padflc  U  Go..  40  Or 
157,  88  Pac.  968. 

Ano^er  qnestlm  developed  by  the  facta 
to  ffrilow  Is  Out  some  of  the  rlghta  acquire 
ed  were  in  the  irrlgatiott  of  lands  reclaimed 
as  swamp  lands.  In  respect  to  whidi  it  Is 
maintained  that  the  use  of  water  thereon 
was  not  essential  to  their  reclamation  or  liv 
ligation.  Hie  legal  effect  of  socb  use  de- 
pends iqxm  the  facte  nt  eadi  particular  caae. 
Merely  because  the  land  may  have  been  re- 
claimed as  swamp  land  does  not  necessarily 
deprive  it  of  Oie  need  of  Irrigation,  ^e  cir* 
cnmatance  Ibat  it  has  been  ledaimed  may 
raise  a  jnesnmptiob  ttiat  at  a  particular 
time  It  required  no  water  for  irrigation; 
and  testlmtmy  to  that  ^eet  may  be  admit- 
ted in  evtdoice  for  the  purpose  ot  aecertaln* 
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log  the  quantity  of  water  essential  to  Ite 
prodactlvenesB.  But  when  it  appears  tiiat 
the  land  has  in  fact  been  reclaimed  soffl- 
clently  to  entitle  Its  possrasor  to  a  deed  from 
the  state,  If  In  an  arid  section.  It  Implies 
that  the  land  has  been  derived  of  Its  ex- 
cessive moisture,  and  thereby  restored  to  the 
same  condition  as  other  agricultural  lands 
fn  the  vicinity,  and  subject  to  the  same 
rights  In  respect  to  the  stream  flowing 
through  It,  or  in  an  aj^rc^rlatlon  from  any 
source  of  water  supply  for  Its  Irrigation. 

This  brings  us  to  a  consideration  of  the 
relative  priorities  of  the  parties.  By  stipu- 
lation each  ot  the  parties  is  deemed  to  be 
tlie  owner  <tf  the  req>ective  tracte  of  land 
alleged  to  belraig  to  thou;  but  tiie  dates 
as  to  wiien  and  how  the  titles  were  acquired, 
wlt3i  the  exception  of  that  of  the  property 
of  the  Porters  and  one  or  two  otiiers,  are 
not  disclosed,  the  testimony  being  directed 
oaiy  to  the  dates  of  the  first  settiement  and 
to  whoi  the  water  was  first  diverted.  The 
aifproprlations,  considered  In  the  order  of 
the  dates  made  (tiie  numbers  Indicating  th^ 
relative  priorities),  together  with  the  acreage 
npon  whidti  they  aj^dled  and  number  of 
Inches  to  which  eadi  te  entitied,  are  as  fol- 
lows: ' 

(1)  Anna  O.  Hood's  title  to  the  laiids  de- 
scribed as  bti<»glng  to  her  bad  Ite  ine^itlim 
In  Mi^,  1878;  and  tiie  apifft^rlation  for  Ir- 
rigation thereof  was  Initiated  June  1,  1878, 
by  means  of  dams  placed  in  the  various 
channds  flowing  over  the  prendses,  diverting 
water  tfaer^rom  for  Irrigation  of  the  land, 
since  whifdi  date  Itt  use  has  hew  continuous, 
except  when  Interrupted  by  adverse  claim- 
ants. Settlement  on  the  lands  and  use  by 
tads  method  of  the  water  for  Irrigation  date 
from  1878;  but  the  privity  of  estate  between 
the  Tarions  occnpante  la  not  established  as 
to  any  settiement  antedating  May,  1878. 
There  were  Irrigated  on  the  Hough  farm  not 
more  than  200  acres  itf  land,  which  were 
brought  under  Irrigation  within  a  reasonable 
time  after  the  flrst  use  of  water  theretu  as 
indicated.  The  lands  require  not  to  exceed 
100  inches  (rf  water,  or  2^  second  fOet,  for 
the  proper  Irrigation  thereof,  as  a  flrst  right 
as  against  all  on  the  stream,  except  that  of 
John  C  Porter,  wltii  whom  swdi  right  Is 
colnddoit  in  time. 

aa)  John  a  Porter's  titie  to  the  N.  %  of 
section  14,  township  28  S.,  range  14  B.,  re- 
lates back  to  June,  1877,  and  the  flrst  ap- 
propriation of  water  tiiereon  to  about  June 
1, 187&  There  was  ai^lled  to  a  benefldal  use 
within  a  reasonable  time  in  the  irrigation  of 
240  acres  100  Inches  of  water,  tiie  right  to 
which  dates  from  June  1,  isra^  and  is  co- 
incldrait  with  Umt  of  Anna  Ol  Hoi^.  It 
may  be  diverted  to  bis  pruulses  by  eltbw 
Bunyard  branch  cx  Silver  creek,  or  by  ditches 
therefrom. 

(2)  Lucfaida  E:gira  lands  are  situated  above 
all  of  those  ot  the  othw  parties  named,  ex- 
cept Geo.  Dwand,  and  ooniUst  ot  about  400 
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acres,  tbe  title  to  which  relates  back  to 
1879,  and  tbe  water  right  Cor  whldi  was  lo- 
cated la  April,  1882;  her  rights  attaching 
as  ot  that  dat^  and  used  In  the  IMgadon 
of  240  acres,  requiring  120  Inches. 

(3)  Marlon  Conley's  title  to  tils  land  re- 
lates back  to  the  year  1880,  oC  which  he 
irrigates  240  acres.  It  dev^c^  that  he 
made  a  cut  from  the  main  channel  of  Sllrer 
creek  Into  what  has  since  been  known  as 
"Conl^  branch,"  to  drain  some  swamp  land 
in  the  year  1877;  and  some  effort  was  made 
at  the  trial  to  establish  bis  appropriation  of 
the  water  as  of  that  date.  It  is  not  clear, 
bowerer,  as  to  where  this  swamp  land  is 
situated.  The  evldoice  strongly  tends  to 
show  that  it  was  on  tbe  opposite  side  of 
SUrer  creek,  and  tbat  by  turning  the  water 
from  above  the  lands  In  another  direction 
be  was  able  to  reduce  Its  swampy  - character 
and  tiierel^  to  cut  some  bay  crops  tbereon. 
It  is  not  shown  tbat  tbls  constituted  any 
part  of  bis  present  320-acre  tract  But  it  Is 
clearly  and  satisfactorily  established  tbat 
about  May  1,  1880,  be  made  a  cut  opening  up 
tbe  Gonley  branch  ot  Sliver  creek,  thereby 
connecting  it  with  tiie  main  channel,  and 
diverted  the  water  through  it  to  his  prem- 
ises for  Irrigation  purposes,  since  which 
time  he  has  constantly  used  water  through 
tbls  <^uuind  tn  the  Irrigation  of  his  lands 
to  tbe  utent  mentioned,  for  which  purpose 
an  aggr^te  of  100  inches  of  water  at  tbe 
points  of  diTerslon  from  tbe  Gonley  branch 
near  bis  pronlses  Is  sufficient.  To  tbls  quan- 
tity he  is  entitled  as  ot  the  date  last  named. 

(4  and  6)  Geo.  H.  Small's  testlmoay  Is  to 
tbe  effect  that  the  title  to  most  of  his  lands 
relates  back  to  tbe  year  1878,  by  reason  of 
having  settled  there  at  that  time,  and  on 
account  of  which  he  claims  a  water  right 
from  that  dat&  Tbe  ownersblit,  bowever.  Is 
averred  to  have  its  Inception  only  10  years 
prior  to  the  commencemoit  of  this  snit  He 
claims  to  have  constructed  tbe  first  ditch  In 
1881,  which  was  taken  from  the  stream  at 
a  point  known  as  the  Junction  with  Silver 
creek  of  Island  branch  and  Bunyard  branch, 
and  that  be  constructed  tbe  other  two  dltcb- 
ea  m  tbe  year  1882.  Fifty  inches  of  tbe 
water  claimed  is  taken  from  Bridge  cre^ 
But,  after  a  careful  lamination  of  the  tes- 
timony, we  cmclude  that  all  except  the  first 
diversion  was  made  in  the  spring  of  1884, 
and  made  for  tbe  purpose  of  procuring  title 
to  about  GOO  acres  nndBr  tbe  desert  land  act 
He  has  1,800  acres  of  land,  of  whicb  we  find 
600  consist  of  what  was  once  his  desert 
claim,  filed  on  In  1884.  It  does  not  appear 
from  tbe  record  where  he  finally  procured 
his  title  to  his  lands;  but  one  of  the  exhib- 
its in  evidence  discloses  that  all  his  land  In 
section  16— €00  acres  of  wbtch  he  dsimed 
for  a  long  time  to  be  the  ownet,  but  the 
title  to  240  acres  of  whicb  was  finally  ac- 
quired hj  Lutz  (Small  v.  Lutz,  41  Or.  570^ 
67  Fac.  421,  68  Pac.  826>— was  sold  by  the 
state  In  1885  to  differmt  parties  as  swamp 


land,  one  i>art  of  which,  tbe  N.  W.  ^  of  tbe 
N.  W.  ^  and  tbe  S.  E.  ^  of  the  8.  B. 
was  deeded  by  the  state  to  Small  under  tbe 
swamp  land  act  It  is  strongly  disputed  that 
Small  Irrigated  any  lands,  or  made  any  at- 
tempt to  do  so,  priw  to  1884.  Tbe  fact  that 
600  acres  tbenot  were  claimed  and  attempt- 
ed to  be  proeored  under  tbe  swamp  land  act 
affords  strong  evldeace  tbat  no  Irrigatioa 
thereof  was  made  pri<nr  to  that  date.  More- 
over, it  aHkears  tbat  240  acres  of  the  land 
which  be  claims  to  have  irrigated  at  that 
time  did  not  btiong  to  blm;  that  be  was  a 
trespasser  tbereon,  this  land  being  subse- 
qnoitly  procured  1^  the  defendant  Lutx  from 
tbe  govemmeDt;  and  that  tbe  lrrigati<Hi 
and  claim  therefor  by  Small  was  finally 
abandoned.  The  attonpt  to  procure  title  to 
{he  desert  land  tract,  as  admitted  by  Small, 
discloses  tbat  no  claim  to  water  could  well 
have  been  made  for  the  trrigatlm  of  ttiat 
tract  prior  to  1884,  as  it  was  necessary  in 
filing  thereon,  which  Is  conceded,  to  make 
affidavit  to  tbe  effect  that  the  land  had  not 
In  any  manner  been  reclaimed  prior  to  tbat 
date.  Houck  v.  Bettelyoun,  7  Land  Dea 
Dep.  Int  425.  Goupled  with  this  circom- 
stance  is  tb9  testimony  of  8.  A.  D.  Porter, 
with  other  evidence,  to  tiie  eCTect  that  no 
appropriation  was  made  by  Small  prior  to 

1884.  However,  there  Is  snne  strong  erl- 
denoe  tending  to  show  a  diversion  and  use 
by  hhn  of  tbe  water  in  1881  or  18S2.  But 
we  think  a  clear  pr^Kmderance  of  the  testi- 
mony establlshea  that;  outside  of  the  lands 
then  deemed  too  swampy  for  use,  and  after 
deductiiw  tbe  240  acres  of  Lutz's  land,  not 
more  than  300  acres  were  intended  to  be  Ir- 
rigated 1^  Small,  not  indndtng  tbe  island 
property,  at  tlie  time  of  completion  of  his 
ditch  in  1884;  nor  did  he  intend  to  increase 
lUs  Irr^tlon  at  any  time  prior  to  the  year 

1885.  For  this  delay  no  cause  Is  astigned, 
and,  the  delay  in  Increasing  his  appri^ria- 
tlm  being  nnreaamable,  bis  use  is  limited 
to  180  inches  as  a  total  allowance  for  300 
acres,  being  tiie  water  diverted  hi  and  prior 
to  tbe  year  .1884,  which  renders  subsequ^t 
appropriations  and  applications  of  the  excess 
of  waters  1^  others  valid.  Seaweard  v.  Pa- 
dflc  K  0(k,  48  Or.  157,  161,  88  Pac  863.  At 
tbat  time  200  or  290  Inches  oi  water  may 
have  been  deemed  necessary,  and  possibly 
more  than  that  quantity  was  diverted  tbrou^ 
the  dittoes  at  that  time,  when  daimauts 
were  few  and  water  In  abundance;  hat,  as 
befbre  stated,  the  right  to  the  use  of  water 
must  be  limited  to  the  quantity  necessary 
for  ihe  proper  care  oC  Uie  land,  ftur  tbe  rec- 
lamation of  whkdi  the  right  was  acquired. 
It  aj^wars  tbat  no  more  than  one-half  lodi 
per  acre  la  actually  needed  for  tbls  purpose 
and  even  lees  may  suffice  where  the  water  Is 
used  in  large  qnantltiea.  We  think,  therefore^ 
tbat  USO  Inches,  limited  tn  its  use  to  800 
acres,  la  about  ths  quantity  actually  Intend- 
ed In  1884  to  be  diverted,  and  hi  all  that 
Is  required  for  tbe  lands  then  claimed  an4 
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prior  to  1885,  farmed  SmaU,  and  for 
vblcb  no  Intoided  or  attempted  diveralon 
vas  made  prior  to  1884. 

in  addition  to  the  atiore  amount  100  incb- 
es  were  diverted  by  Small  in  Jnne^  1882,  and 
UMd  tot  Irrigation  of  tbe  island  betweoi  Is- 
land twancdi  and  tbe  main  diannel,  about 
lialf  of  wblcb  WEB  used  upon  the  LntE  tract; 
and  alnce  lie  lost  tbe  lAite  tract,  40  Incbea 
<tf  this  appn^riatlon  are  ample  for  the  re- 
malnlng  lands,  not  exceeding  60  acres,  be- 
longing to  him  on  the  Island,  to  which  Quan- 
tity he  is  entitled  for  the  Irrigation  thereof, 
dating  from  June  1,  1882.  None  of  the  quan- 
tity acquired  under  this  (1882)  appropria- 
tion can  be  used  elsewhere  without  preju- 
dicing others'  rights,  for  which  reason  he  is 
limited  to  its  use,  when  needed,  to  the  lands 
mentioned.  There  Is  no  satisfactory  evidence 
of  any  Intended  use  of  more  than  sofQdent 
to  Irrigate  the  lands  covered  by  this  diversion 
prior  to  1884,  when  bis  second  ditch  was 
commenced,  which,  for  the  reasons  given, 
we  are  satisfied  was  begtiii  on  the  latter  date. 
The  second  appropriation  (1884),  consisting 
of  ISO  inches,  60  of  which  were  from  Bridge 
creek,  dates  from  June  1,  1884 ;  and  be  Is  en- 
titled as  of  this  date  to  50  Inches  from 
Bridge  creek  and  to  100  Inches  from  Silver 
creek  or  its  bnUicbes,  measured  at  the  point 
of  diversion  therefrom,  and  Is  limited  In  Its 
use  to  the  irrigation  of  300  acres, 

(IS)  S.  A.  D.  Porter's  title  to  bis  lands,  con- 
slstlng  of  820  acres,  described  In  tbe  former 
opinion,  relates  back  to  the  year  1880.  Tbe 
flrst  diversion  for  Irrigation  purposes,  for 
which  use  thweafter  was  continuous,  was 
made  In  May,  1883,  and  prosecuted  to  com- 
pletion until  240  acres  were  Irrigated,  for 
which  he  requires  not  to  exceed  100  inches 
for  the  proper  Irrigation  thereof,  the  right  to 
which  had  Its  Inception  May  1, 1883.  To  this 
quantity  he  is  entitled  as  of  that  date. 

(7)  Walter  C.  Bulck,  Corlnna  Bulck,  Lulu 
0)mm  La  Brie,  Isa  Coram ,  a  minor,  Jewell 
D.  Corum,  and  J.  M.  Small,  through  their 
predecessors  In  interest  are  the  owners  of  the 
lands  described  as  t)elonging  to  them,  for 
which  they  originally  acquired  a  water  right 
through  what  Is  known  as  the  "Bulck-C!orum- 
Small  ditch,"  tapping  a  channel  of  Silver 
«reek  in  the  S.  E.  %  of  the  N.  B.  %  of  sec- 
tion 21,  township  28  S.,  range  14  B.  This 
i^annel  diverges  from  Silver  creek  near  the 
center  of  tbe  8.  %  of  the  N.  E.  %  of  the  sec- 
tion named,  and  returns  to  the  main  stream 
near  the  northeast  corner  of  the  N.  W.  Vi  of 
section  22,  from  which  point  It  again  di- 
verges, and  below  which  it  is  known  as  the 
^Bunyard  branch."  The  construction  of  this 
ditch  was  begun  In  March,  1885,  and  complet- 
ed in  tbe  following  year  within  a  reasonable 
time  from  the  commencement  thereof.  Their 
rights  to  tbe  water  thus  acquired  relate  back 
to  Harcdi,  1885,  tbe  date  of  tbe  commence* 
tnent  of  its  coiutruction.  Nevada  Ditch  Co. 
Bennett,  30  Or.  50,  86,  45  Pac.  472,  60  Am. 
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Bt  B«p.  777.  The  testlniony  reqwctlng  the 
carrying  capacity  of  this  dlteh  rarles  from 
an  estimate  of  220  to  600  Inches.  Mr.  Moore, 
an  engineer  testifying  in  the  case,  states  Oiat 
he  Mirveyed  It  at  ft  point  where  he  thongbt 
was  its  smallest  carrying  capacity,  which  be 
estimated  at  229  Inches;  the  surv^  btfng 
mode  by  him  a  short  time  before  taking  the 
testimony.  Tbe  testlmmiy  disclose^  boweva* 
that  the  ditch  has  been  i^Iected  for  tbe  past 
five  or  six  years,  and  tbe  capacity  Oiereby 
reduced  about  one-tbird.  Tbia  Is  probably 
due  to  the  fact,  as  disclosed  by  some  of  the 
testimony,  that  tbe  owners  of  tbe  dltdi  dur^ 
Ing  recent  years  have  been  receiving  a  large 
part  of  their  supply  through  the  Bunyard 
branches.  We  feel  justified,  under  the  evi- 
dence, In  fixing  the  capacity  of  this  ditch  and 
right  of  tbe  appropriation  acquired  through 
it  at  300  inches  at  the  intake  thereof,  which, 
allowing  for  evaporation  and  loss  by  seepage 
for  a  distance  of  three  or  four  miles  before 
It  reaches  the  Small  farm,  the  last  on  tbe 
ditch,  should  deliver  at  the  points  of  use 
somewhere  from  270  to  280  inches,  which,  if 
properly  distributed  and  economically  used. 
Is  ample  for  the  irrigation  of  all  the  lands 
under  it 

There  is  irrigated  by  Walter  C.  Bulck  and 
Corlnna  Bnick,  his  wife,  120  acres  from  this 
canal  and  20  acres  from  Bunyard  creek.  Isa 
M.  Corum,  a  minor,  Luln  Corum  La  Brie,  and 
Jewell  Corum  together  Irrigate  140  acres; 
and  a  like  acreage  has  been  irrigated  for  a 
number  of  years  by  J.  M.  Small.  A  part  of 
the  lands  of  each  of  these  parties  appear  to 
be  supplied  with  water  from  the  different 
branches  of  Bunyard  creek.  Including  a  new 
ditch  taken  out  of  this  branch;  the  quantity 
used  in  this  manner  and  acreage  on  which  It 
is  applied  not  being  clear,  J.  M.  Small  states 
that  he  uses  in  Irrigation  about  60  Inches 
from  the  ditch  and  100  Inches  In  all.  It  Is 
clear,  however,  that  their  right  bas  been  ac- 
quired through  this  source,  and  upon  It  they 
must  rely  to  determine  the  quantity  to  which 
each  of  them  may  be  entitled,  as  well  as  to 
fix  the  date  of  the  Inc^tlon  of  their  rights, 
which,  as  stated,  began  March  1,  1885.  They 
are  tenants  In  common,  both  as  to  the  ditch 
and  water  right.  Moss  v.  Rose,  27  Or.  595, 
41  Pac.  666,  50  Am.  St.  Rep.  743.  There  Is 
no  controversy  or  issue  between  them  In  this 
suit,  and,  as  all  claim  through  the  same  ditch 
and  from  the  same  original  appropriation, 
no  decree  should  be  entered  as  to  their  rela- 
tive rights.  As  against  the  other  parties  to 
the  suit,  Corum  and  wife  are  limited  In  their 
use  to  the  quantity  required  to  irrigate  140 
acres,  not  to  exceed  tbe  use  of  90  inches  of 
water,  as  measured  from  the  point  of  diver- 
sion from  the  ditch  or  channel  of  Bunyard 
creek,  as  the  case  may  be.  Jewell  D.  Comm. 
Lulu  Corum  La  Brie,  and  Isa  Corum  are 
Jointly  limited  to  a  like  amount  and  quantity 
under  similar  measurement,  as  Is  also  J.  M. 
Small. 
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'  It  Is  BQSgested  that  ttie  defendants  csnnot 
change  their  uae,  or  any  part  of  it,  from 
the  ditch  to  the  channel  of  the  creek,  and 
thereby  make  use  of  Silver  creek  and  Bun- 
yard  cre^,  and  mingle  the  waters  with  those 
of  other  users  on  Bunyard  creek,  and  take 
water  out  at  some  other  ix>lnt;  that  by  so 
doing  they  lose  their  rights  to  the  extent 
thus  attempted  to  be  used  and  applied.  It 
Is  settled,  however,  that  any  ravine,  gulch, 
or  hollow,  as  well  as  the  natural  channel, 
may  be  used  in  tranBmiBsion  of  the  water  to 
his  premises  by  the  approprlator.  Simmons 
V.  Winters,  21  Or.  35.  44,  27  Pac.  7,  28  Am. 
St  Rep.  727.  The  approprlator  can  use  either 
the  original  canal  or  ditch  as  constructed, 
or  any  otiier  channel,  for  the  purpose  of  con- 
veying the  water  to  any  point  of  use.  If  they 
or  either  of  them  elect  to  use  water  from 
Bunyard  branch  in  lieu  of  from  the  ditch, 
the  difficulty  of  measuring  It  arises,  to  obvi- 
ate which  allowance  must  be  made  for  evapo- 
ration and  loss  by  the  different  methods  of 
diversions  and  distribution,  together  with  the 
added  distance  which  the  water  may  have  to 
flow  in  order  to  reach  their  premises  through 
these  tunnels.  In  order  to  meet  these  con- 
tingencies we  think  it  proper  to  estimate  the 
dtffercDce  in  the  quantity  thus  used  by  the 
acreage  upon  which  it  is  applied,  and.  If  used 
through  any  other  source  than  that  of  their 
original  canal  alluded  to,  that  one  Inch 
should  be  deducted  for  each  acre  of  land  Ir- 
rigated from  the  Bunyard  or  other  branches, 
or  ditches  leading  therefrom,  so  that  In  the 
a^regate  the  water  passing  the  intake  of  the 
channel  from  which  the  original  ditch  was 
taken  and  into  the  bead  of  the  Bunyard 
channel  as  used  by  them  shall  not  at  any  time 
exceed  in  the  aggregate,  so  far  as  their  use 
and  appropriation  Is  concerned,  800  inches, 
when  needed  by  others  ndng  the  water  aloi^ 
the  creek  or  from  any  of  Um  trlbatariea  or 
channela. 

It  is  urged  in  respect  to  their  rights 'that 
only  a  part  of  the  lands  were  entered  or  In 
cultivation  when  the  ditch  was  first  dug, 
and  that  the  rights  of  each  of  the  parties 
Interested  in  tills  ditch  are  limited  to  the 
tune  when  the  lands  of  each  were  acquired 
and  the  irrigation  thereof  commenced.  What- 
ever may  be  the  rule  elsewhere,  this  question 
Is  set  at  rest  in  the  very  clear  and  able 
opinion  by  Mr.  Justice  Wolverton,  in  Neva- 
da Ditch  CO.  V.  Bennett,  30  Or.  59,  45  Pac. 
472,  60  Am.  St  Rep.  777,  where  this  feature 
was  prominent  among  the  many  points  relied 
upon.  It  was  there  held  that  a  bona  fide 
Intention  to  devote  the  water  to  a  useful  pur- 
pose, which  Is  required  of  an  approprlator, 
may  comprehend  the  use  to  be  made  by  or 
through  other  persons  and  upon  lands  and 
possessions  other  than  those  of  the  appn^ri- 
ator. 

It  Is  also  maintained  by  counsel  for  ap- 
pellants that,  since  the  Bulck  ditch  for  some 
distance  runs  through  the  property  of  the 
Ocdd^ital  Land  A  Improvemmt  Company 


REPOBTBB.  i/yr. 

and  was  constructed  under  a  written  a.gne- 
ment  to  the  effect  that  the  construction  of 
this  canal  and  continuance  thereof  on  those 
premises  la  permissive  only,  therefore  no 
substantial  right  was  acquired  by  tbe  ap- 
propriation and  diversion  through  this  source. 
This  is  a  question,  however,  with  regard  to 
which  none  but  the  Occidental  Land  &  Im- 
provement Company  are  In  a  position  to  com- 
plain; and  no  Issue  is  made  by  the  plead- 
ings, nor  is  any  proof  offered  thereon  be- 
tween this  company  and  the  users  and  claim- 
ants' of  water  through  this  ditch,  for  wblch 
reason  these  circumstances  can  have  no 
bearing  on  the  rights  of  the  parties  herein. 

(S)  P.  O.  Chrisman's  and  J.  C.  Port«-'s 
rights  to  the  lands  described  In  tbe  forma 
opinion  as  belonging  to  them  (not  Indudlng 
any  owned  by  Porter  In  section  14  were  ac- 
qalred  and  title  to  their  respective  titles  are 
as  follows:  O^e  8.  %  of  the  N.  W.  %  of 
of  section  24,  the  N.  B.  M  of  section  23,  and 
the  S.  U  of  the  N.  W.  %  of  section  26, 
township  28  S.,  range  14  B.  W.  M.,  were  en- 
tered by  Porter  under  the  desert  land  act 
in  1884.  The  W.  %  of  the  8.  E.  %  and  the 
S.  E.  14  of  the  a  W.  %  and  aU  of  the  N.  E. 
H  of  the  S.  W.  except  the  part  thereof 
on  wbl<di  the  town  of  Sllvn  Lake  Is  altaated. 
of  section  22,  township  28  S.,  range  14  E., 
waa  entered  by  Chrisman  In  1884.  Tbe  wat- 
er used  in  the  Irrigation  of  these  lands  was 
obtained  through  what  Is  known  as  the 
"West-Porter-MarUn  ditch,"  tapping  Sliver 
cre^  at  a  point  near  tbe  center  of  section 
21,  township  28  S.,  range  14  E..  which  ditch 
was  first  begun  Septemt>er  1,  1885,  and  com- 
pleted the  following  year,  during  and  since 
which  time  It  has  been  used  in  the  Irriga- 
tion of  tbe  above  lands.  The  quantity  of 
water  used  upon  these  lands  and  to  which  a 
right  was  acquired  sufficiently  appears  from 
the  capacity  of  the  ditch,  as  It  la  evident  that 
the  ditch  was  used  to  Its  full  capacity,  all 
of  which  was  needed  and  applied  In  tbe 
irrigation  of  the  farms  mentioned.  Tbe 
ditch  has  a  carrying  capacity  at  tbe  Intake 
of  200  inches,  which  should  be  the  limit  of 
quantity  allowed  under  their  appropriation 
for  Irrigation  of  the  lands  described  to  the 
extent  of  300  acres,  not  to  exceed,  In  the  ag- 
gregate, 200  Inches,  when  needed,  the  right 
to  which  dates  from  the  time  of  the  com- 
mencement of  the  ditch  in  September,  18S& 

It  is  Insisted  that  this  ditch  and  appropria- 
tion therein  by  Porter  and  Cbrisman  was 
made  by  what  is  known  as  the  "Silver  Creek 
Irrigation  Company,"  an  alleged  corporation 
which  is  not  a  party  to  the  suit;  and  it  Is 
so  found  by  the  court  t>elow.  The  evidence, 
however,  falls  to  disclose  the  perfection  of 
the  corporation  under  the  laws  of  the  state, 
nor  does  it  clearly  identify  this  apprt^rla- 
tion  as  the  one  Intended  to  be  owned  by  tbe 
contemplated  corporation.  But  it  Is  suffi- 
ciently established  that  the  ditcb  was  be- 
gun in  the  year  1885  by  Ctarlsnan,  Porter, 
and  others,  Its  completUm  and  use  tbe  follow- 
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ing  year,  and  the  subsequent  acquirement  of 
ttae  rights  of  all  the  parties  therein  by  Chris- 
man  and  Porter,  in  respect  to  which,  Includ- 
ing the  water  rights  thertin,  th^  are  ten- 
ants in  common. 

(9)  0.  C.  Jackson  Is  the  owner  of  160  acres 
of  land,  which  he  has  Irrigated  since  June, 
1886,  by  means  of  what  Is  trained  'Vaste 
and  seepage  water"  from  the  farms  adjoining 
bis  premises.  While  there  might  be  some 
seepage  water  flowing  to  his  premises  from 
lands  above,  there  would  be  no  waste  water. 
If  those  above  follow  the  economical  meth- 
ods reqnlxed  by  law.  The  so-called  waste 
water  has  evldeutly  been  the  water  diverted 
the  parties  above  him  In  excess  of  the 
quantity  needed.  By  the  use  of  this  surplus 
through  the  Conley  branch  and  branches  over 
the  lands  above  blm,  Jackson  has,  without 
objection,  secured  a  right  to  such  an  amount 
thereof  as,  taken  together  with  the  seepage 
mentioned,  will  propo'ly  Irrigate  the  160 
acres  named,  not  to  exceed  80  Inches  of  such 
surplns,  the  right  to  wUch  dates  from  June 
1,  1886. 

(m  W.  H.  UcCall's  title  to  the  160  acres 
described  as  belonging  to  blm  took  ^ect  in 
the  year  1887,  of  which  120  acres  liave  beem 
Irritated  by  taking  water  from  the  high-wat- 
er channel  flowing  tbrongh  his  premises, 
-wUdi  water  naturally  flows  through  there 
nntU  Hay  10th  of  eadi  year.  To  tiie  use 
of  this  water  he  is,  In  common  with  all  oth- 
era  on  the  stream,  mtltled  until  that  date, 
and  not  to  exceed  80  Inches  after  Uay  lOtb 
of  each  year,  the  right  to  which  dates  from 
April  1,  1887. 

(lU  B.  F.  Lane's  and  Jennie  Lane's  rights 
attached  to  the  land  described  as  b^onging 
to  them  May  1,  1888,  and  their  rights  to  the 
■wnter  necessary  for  the  proper  irr^tlon  of 
100  acres  thweof  In  Hoy  of  the  same  year. 
The  lands  require  90  Inches  of  water  for 
their  proper  irrigation,  which  Is  t^en 
through  Bunyard  branch,  and  to  which  they 
are  mtltled  as  of  the  date  named  at  tbe 
point  diverted  from  that  branch. 

(12)  George  Durand's  land  la  situated  on 
Sliver  creek  and  above  all  of  the  other  par- 
ties. He  seems  to  have  Initiated  a  title 
thereto  in  1878,  but  claims  a  diversion  of  the 
water  only  for  more  than  10  years  prior  to 
ttae  instltntlon  of  tliis  suit.  A  diversion  more 
than  10  years  prior  thereto  (April  1,  1890) 
and  subsequent  use  Is  established;  but  no 
evidence  was  oCTered  showing  an  earlier  use. 
Having  established  these  facts,  he  made  a 
prima  facie  showing  of  adverse  user;  and, 
this  having  been  established,  the  burden  of 
showing  that  such  user  was  not  a  substantial 
Intorference  with  the  rights  of  others  was 
thereby  shifted  to  the  parties  questioning 
such  claim.  Gardner  v.  Wright,  49  Or.  609, 
628,  91  Fac.  286.  This  want  of  substantial 
interference,  however,  was  clearly  establish- 
ed by  proof  to  the  effect  that  there  was  no 
material  shortage  of  water  among  those  be- 


low, prior  to  1896.  For  this  reason  neither 
he  nor  any  of  the  parties  relying  on  10 
years'  adverse  user  are  in  a  position  to  main- 
tain  ttals  defense.  Bowman  t.  Bowman,  86 
Or.  279,  57  Pac.  646. 

Rights  to  the  use  of  water  acquired  by 
prior  appropriation  and  adverse  possession 
are  not  inconsistent  Gardner  v.  Wright,  49 
Or.  609,  632,  91  Pac.  286:  Davis  v.  Chamber- 
Iain,  51  Or,  — ,  98  Pac.  154.  Since;  therefore, 
Durand  has  pleaded  an  appropriation  and 
use  thereof  adversely  for  more  than  10  years 
prior  to  tlie  Institution  of  this  suit,  he  has 
;  all^^  tbe  date  of  his  flrst  diversion  and 
continuous  use  thereafter  since  April  1,  1890, 
the  proof  of  which,  although  not  sufficient  to 
establish  his  title  thereto  by  adverse  pos- 
session and  use,  is  ample  to  fix  the  date  of 
bis  appropriation ;  and  such  rights  as  he 
may  have  be  takes  in  the  order  of  his  prior- 
ity. As  an  appropriator  his  rights  are  estab* 
llshed  to  the  extent  of  100  inches,  limited  to 
the  Irrigation  of  480  acres,  and  date  firom 
April  1.  1890. 

(13)  The  Occidental  Lana  ft  Improvement 
Company  Is  the  owner  of  2,200  acres  <HC  land. 
Of  this  amount  880  acres  are  In,  and  adjacent 
to,  section  2,  township  28  S..  range  14,  and 
have  never  been  Irrigated  from  Silver  cre^ 
Other  lands  belonging  to  this  company  were 
irrigated  tnm  Silver  creek,  and  are  situated 
upon  Bridge  creek.  In  aecO/m  19,  tomabio  28 
,S.,  range  14  B.,  not  exceeding  120  acres,  and 
require  80  Indkes  of  water  for  the  proper 
irrigation  tiwreot.  Two  hundred  and  forty 
acres  can  be  irrigated  from  Silver  creek,  of 
whifdi  120  acres  wen  irrigated,  as  stated, 
firom  Sifver  and  Bridge  creek,  from  Hay, 
1889,  to  the  year  1893.  The  right  to  tbe  use 
of  waUr  by  nonuser  alone  cannot  be  deemed 
forfeited  short  of  the  period  prescribed  by 
the  statute  of  limitations  for  real  actlras. 
Dodge  V.  Harden.  7  Or.  456.  But  such  right 
may  become  extinguished  by  any  act  show- 
ing an  Intent  to  surrender  or  abandon  the 
right,  after  which,  If  tbe  person  having  the 
right  ceases  its  use  for  one  year,  his  Inter- 
est is  lost ;  but  the  facts  essaitial  to  a  for- 
feiture by  this  company  are  not  established 
by  the  proof.  The  nonuse  from  1893  to  1900 
is  shown;  but  this  alone  Is  Insufflclent  To 
constitute  an  abandonment  of  a  water  right, 
there  must  be  a  concurrence  of  the  Intention 
to  abandon  It  and  an  actual  failure  in  Its 
use.  ■  1  Oyc.  4.  This  company  should  be 
awarded  80  inches,  to  be  taken  from  either 
Bridge  creek  or  Silver  creek,  the  right  to 
which  dates  from  May  1,  1880. 

(14)  B.  D.  Lutz  appears  to  be  the  owner, 
and  In  possession,  of  the  B.  H  of  the  N.  W. 
%  and  the  N.  B.  %  of  section  15  and  the  N. 
E.  %  of  section  10,  all  in  township  28  8., 
range  14  B.,  the  title  to  wbldi  relates  back 
to  1890.  During  the  summer  of  that  year 
some  of  the  water  was  applied  by  him  In 
the  irrigation  of  the  lands  in  section  15 ;  but 
three  years  later  be  was  ouoted  1^  Geo.  H. 
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Small,  wbo  took  charge  of  tbe  irrlgatloo  of 
all  these  lands,  claiming  ownership  thereof 
as  to  all  except  tbe  east  80  acres,  then  held 
by  J.  0.  Harrow  as  a  timber  coltnre  claim. 
LutB  remained  out  of  possession  nntll  abont 
tbe  time  of  the  bearing  Iwtfn,  when  It 
seems  be  preTalled  In  court,  again  resomlng 
possession.  Bee  Small  t.  Lnti,  41  Or.  570, 
67  Pac.  421,  69  Pac.  825.  Lata  tor  a  short 
time  Irrigated  these  lands,  but  wnM .  Utter* 
mpted  and  prevented  from  continuing  by 
Small,  who,  while  wrongfully  In  possession. 
Irrigated  tbe  pronlses  and  raised  crops 
thereon.  Tbia  absence  of  Lata  not 'baring 
been  volnntazy,  but  having  been  an  enforced 
removal  tfaereft«m,  he  cannot  be  deoned  to 
have  abandoned  his  rifSbtM  to  the  use  of  tbe 
water.  An  Involuntary  abamoe  from  land 
does  not  work  a  forfeiture  of  any  interest 
tlie  own»  may  bare  tber^n.  Hnlbnan  r. 
Smyth,  47  Or.  078.  84  Pac.  80^  m  Am.  St 
9S&  To  permit  Small  to  change  tbe 
use  d  this  Quantity  to  other  lands  would 
work  an  Injury  to  Luts,  as  well  as  to  otb* 
«r8  below  on  the  stream,  wblcb  Should  not 
be  pomltted.  While  well  settled  that  ft 
change  of  use  and  place  of  uM  of  mtet  by 
an  aM>ropriator  may  In  some  Instances  be 
permitted,  sudi  right  Is  always  limited  to 
cbaDges  that  do  not  impair  tbe  rights  of 
othen  Interested  in  tbe  mter  of  tbe  stream. 
It  appears  that  100  Indus  of  water  Is  suffi- 
cient for  the  proper  irrlgatltni  of  this  land, 
thft  rigbt  to  wblcb  quantity  attached  in 
Ufv,  1890,  wbm  first  irrigated  by  Luta,  and 
Is  limited  in  its  use  to  200  acrea, 

<K9  M.  Chrlsman's  r^t  to  tbe  8.  B.  % 
of  section  12,  township  28  8..  range  14  E., 
and  wattf  tor  Ita  Irrlgatlmi,  relates  ba<ft  to 
Blay  1,  1801,  to  which  be  Is  entitled  to  00 
Indies  tot  tbe  irrigation  of  100  acres.  Tbe 
water  for  this  pnxpose  may  be  rec^ved 
through  eltiier  Bunyard  or  the  Goidey  branch, 
or  throu^  both,  If  necessary. 

(16)  Ma^  O.  Brown's  land,  consisting  of 
100  acres,  was  setUed  on  to  Nov^bw,  1892, 
and  water  aw^^rtAtod  for  tbe  Irrigation 
thereof,  to  tbe  eztoit  ot  00  Inches,  May  1, 
1803,  to  which  quantity  Bhe  is  entitled ;  and 
her  right  attaches  as  of  that  date. 

a7)  Uary  J.  Klttredge's  title  to  her  tract 
of  640  acres  is  alleged  to  have  been  procured 
from  the  state;  but  her  totereste  are  not 
shown  to  be  eimnected  with  tbe  slate's  title. 
The  teatlnumy  discloses  It  to  have  been  first 
settled  upon  to  1885;  but  the  proof  does  not 
d^nltely  fix  tbe  date  when  tbe  first  use  of 
water  was  made  for  irrigation  purposes,  evi- 
dently relytog  upon  her  claim  as  a  riparian 
owner,  which,  owing  to  the  fact  that  until 
recent  years  tbs  land  was  a  part  of  Panltoe 
marsh,  was  not  clearly  estoblisbed.  It  ap- 
pears, however,  that  it  bu  been  irrigated 
since  1804  by  means  of  dams  placed  to  tbe 
<duumel8  of  the  stream,  spreading  tbe  water 
over  the  premises  to  tbe  extmt  of  480  acres, 
which  the  means  of  dams  and  ditches 
«ouId  be  pnq;>erly  Irrigated  with  100  inches 


of  water,  which  quantity  win  be  allowed 
her,  dating  frtxn  May  1,  1804.  Since  tbe 
land  Is  low  and  of  a  swampy  nature,  we  be- 
Ileve  the  quantity  indicated  is  ample*  for  Ite 
Irrigation. 

(18)  P.  W.  Jones'  right  to  the  land  owned 
by  him  t>egan  in  June,  1898,  and  appzt^ria- 
tt<m  of  water  for  tbe  irrigation  thereof  to 
June,  1804 ;  tbe  water  right  tlierefor  dating 
from  that  time.  Flf^  acres  of  his'  lands 
are  Irrigated  from  toe  waters  <a  Buck  creek, 
not  Involved  here,  and  100  acres  bom  SUva 
creek,  for  tbe  irrigation  of  which  be  Is  at- 
titled  to  80  toches  of  the  waters  of  Sllvo- 
creek. 

(19)  C.  E.  McEune's  lands  were  first  ac- 
quired to  the  year  1806,  and  his  right  to  the 
use  of  water  for  the  Inlgatlon  of  100  acres 
thereof,  to  tbe  extent  of  GO  Indies,  began  to 
May  of  that  year.  His  rU^tB,  tha^tore^  at- 
tadi  as  of  that  date. 

(20)  B.  E.  Hokderson's  rights  to  bis  lands 
yren  acquired  torougb  tbe  stote  of  Oregon 
as  swamp  land  to  sectlm  1,  towndiip  28 
range  15  EL  None  are  riparian  to  Silver 
cre^  or  to  ai^  ot  Ito  branches.  No  proof  is 
offered  respectifig  tbe  diaractor  of  bis  land, 
as  to  wbetbw  It  is  susceptible  of,  or  needs. 
Irrigation,  sofllcient  on  wblcb  to  base  any  de- 
cree. Nor  does  It  appesr  that  be  datois  any 
righto  to  any  of  tbe  contromted  waters,  or 
Hut  he  was  a  necessary  parfy  to  this  pro- 
ceeding, for  wblcb  reason  the  suit  should  he 
dismissed  as  to  bim.  without  prejudice. 

Platottffft  W.  H.  Hays,  J.  M.  Hays.  John 
Hays,  and  A.  O.  Oeyer  at  toe  trial  took  a 
voluntery  nonsuit  Since  the  court  <ndered 
these  parties  brought  In.  It  luul  a  right  to 
refuse  to  dismiss  as  to  toem,  and,  to  the 
event  they  fnrtoer  declined  to  aiv>ear.  to  ra- 
ter such  decree  against  them  as  would  have 
determined  toeir  relative  righto  with  those  of 
t^  other  parties.  Being  dismissed,  however, 
and  the  proof  not  disclostog  that  they  are 
necessary  parties  hereto,  the  court  acted 
within  its  discretion  In  si^antlng  tbe  nonsuit 
Their  righto  will  accordingly  mnato  nn- 
determtoed. 

The  defendanta  L.  Huesman,  Morila  Ban- 
ner, John  Partto,  Jr^      P.  Ellpple,  Brail 
Egli.  Henry  Eglt,  Martle  Ward,  Angellne 
West  J-  A.  Smith,  Maiy  Small,  James  M. 
Martto,  J.  M.  Bberer.  Maude  Small.  J.  Hall, 
O.  D.  Buick.  B.  E.  Smith,  J.  C.  Harrow,  and 
F.  F.  McCarty  each  detoulted.    A  decree  i 
should  accordtogly  be  entered  against  them 
to  tovor  of  all  other  parties  herein.  Those  | 
a^ieartog,  but  not  appealing,  are  George  i 
Dnrand,  L.  Huesman,  Morris  Banner.  Lu-  | 
dnda  Egll.  John  Partto,  Jr.,  George  H. 

j  Small,  L.  P.  Kllppl^  Emll  Egll.  Lnto  Corum  | 
La  Brie.  Isa  M.  Oorum,  Jewell  D.  Comm. 

I  Walter  G.  Buick,  Gorinna  Buit^  B.  K.  Hot-  I 
derson.  and  J.  M.  Small.  The  appeUanto  are 
S.  A.  D.  Porter,  G  D.  Porter,  administrator, 
Daisy  Porter,  widow,  and  W.  F.  Porter,  E. 
A.  Fmter,  and  Carl  D.  Porter,  minor  belra, 

I  of  S.  A.  D.  Porter,  by  Dalay  Porter,  guardian. 
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P.  O.  Chrlaman,  John  C.  Porter,  and  Jamea 
C.  Porter,  his  guardian,  F.  M.  Ghrisman, 
B.  F.  Lane,  Jennie  Lane,  0*  0.  Jackson,  Oc- 
cidental Land  ft  Improvement  Compaity,  a 
corporation,  and  Ghewancan  Land  ft  Cattle 
Company,  a  corporation.  Its  grantee,  P.  W. 
Jones,  O.  E.  HcKune,  Mary  G.  Brown,  and 
B.  D.  Lutz. 

It  Is  maintained  that,  as  to  the  parties 
named  who  have  not  appealed,  no  decree  can 
be  entered  here  respecting  their  rights  more 
favorable  to  them  than  as  entered  by  the 
trial  court.  It  is  the  general  rule  that  on  ai>- 
peal  it  will  be  presumed  that  as  to  those  not 
appealing  the  decree  Is  satisfactory  and  will 
not  be  disturbed.  Seaweard  t.  Duncan,  47 
Or.  640,  84  Pac.  1043.  But  for  the  reasons 
hereinafter  given  for  the  Inapplicability  of 
the  general  rule  respecting  pleadings,  in  re 
plaintiffs*  and  George  H.  Small's  Interests, 
the  rule  suggested  by  counsel  respecting  the 
rights  of  parties  not  appealing  is  not  adapted 
to  suits  of  this  kind,  and  accordingly  will 
not  be  Invoked. 

The  parties  hereto  are  each  limited,  in  the 
application  of  the  water  adjudged  to  them, 
to  the  specific  tracts  upon  which  it  has  here- 
tofore hem  applied,  except  in  such  instances 
as  where  it  may  be  practicable  to  change  the 
place  of  use  without  substantial  injury  to 
others  whose  rights  are  here  determined; 
that  is  to  say,  if  by  changing  the  place  of 
use,  when  the  water  Is  needed  by  others,  the 
quantity  returning  to  the  stream  after  chang- 
ing the  place  of  use  as  compared  to  Its  prevl- 
oas  application  is  substantially  diminished, 
or  if,  by  reason  of  such  change.  Hie  "run 
off"  reverts  to  the  stream  or  channel  below 
the  point  diverted  by  another,  thereby  reduc- 
ing the  supply  at  such  point,  It  must  neces- 
sarily operate  to  the  injury  of  the  rights  of 
such  other  party,  and  the  change  must  not  be 
permitted.    Wlel,  Water  Rights  (2d  Ed.)  S 

47 ;  Williams  v.  Altnow,  51  Or.  ,  97  Pac. 

539.  Again,  the  use  of  the  water  by  each, 
for  reasons  given  in  the  case  last  cited, 
must  also  be  limited  in  its  application  to  the 
acreage  of  land  upon  which  previously  ap- 
plied, except  at  such  times  as  the  water  or 
some  part  thereof  may  not  be  needed  by  oth- 
ers; and  the  owner  not  requiring  Its  use 
should  not  be  permitted  to  complain  of  its 
application  to  a  beneficial  use  by  others  In- 
terested. In  other  words,  at  all  times  that 
the  water  Is  not  reqnlred  by  one  or  more, 
it  must  be  at  the  disposal  of  others  in  the 
order  of  their  relative  rights  thereto.  Mann 
V.  Parker,  48  Or.  321,  86  Pac.  598 ;  Gardner 
T,  Wright,  49  Or.  609,  637,  91  Pac.  286 ;  Wil- 
liams V.  Altnow,  51  Or.   ,  97  Pac.  539. 

It  is  maintained  by  counsel  for  Geo.  H. 
Small  that  since  plaintiffs.  In  their  reply  as 
well  as  at  the  trial,  admitted  that  Small  Is 
prior  In  time  and  superior  In  right  to  them 
to  the  extent  of  a  constant  flow  of  500  Inch- 
es of  the  water,  the  decree  mnst  recognize 
hiB  rights  accordli^ly.  If  this  were  a  contest 
between  the  j^alntiiEs  and  Small  only,  and  a 


decree  could  be  entered  In  that  manner  with- 
out prejudicing  the  rights  of  others  whose 
interests  are  involved,  this  position  might  be 
tenable;  but  Small  came  Into  this  suit  un- 
der tbe  order  of  the  court,  issued  for  the 
purpose  of  enabling  It  to  adjust  the  rights 
of  all,  with  a  view,  not  only  to  the  entry 
of  a  decree  that  will  be  effective,  but  that 
a  multiplicity  of  snlts  might  be  obviated. 
The  trial  court  having  this  authority  (B.  ft 
G.  Comp.g41),  It  followsthat  this  Jurisdiction 
carries  with  it  all  the  power  essential  to  the 
making  of  sudi  order  effective.  If,  then, 
some  of  the  parties  neglect  or  refuse  to  file 
pleadings  asserting  their  rights,  or,  having 
done  so,  have  presented  them  in  such  manner 
that  an  enforceable  decree,  or  one  in  har- 
mony with  tbe  spirit  of  the  order,  cannot  be 
entered,  and  it  appears  that  the  cause  has 
been  tried  and  evidence  taken  and  submitted, 
the  court  may.  In  the  exercise  of  its  sound 
discretion,  either  direct  the  pleadings  to  be 
amended  to  conform  to  tbe  proof,  or  treat 
them  as  amended,  and  enter  a  decree  accord- 
ingly. Such  discretion  is  essential  to  the 
effective  exercise  of  the  equity  Jurisdiction 
in  this  class  of  cases.  Water  suits  are,  in 
a  sense,  sul  generis;  for  the  complications 
and  many  Intricacies  developed  by  litigation 
of  this  character,  of  late  years,  when  all 
available  lands  are  rapidly  becoming  settled, 
resulting  In  most  instances  In  the  d«nand 
for  water  exceeding  the  sui^ly,  necessarily 
give  rise  to  new  questions  of  practice,  not 
covered  by  the  statute  nor  aided  by  prece- 
dent The  conrts,  then,  are  confronted  with 
the  dilemma  either  of  exercising  their  dis- 
cretion in  such  matters  or  of  making  an  ex- 
ception to  that  well-known  maxim,  which  Is 
the  fonndatlon  of  all  equitable  Jurisdiction, 
that  "equity  will  not  suffer  a  right  to  be 
without  a  remedy." 

A  good  Illustration  of  the  necessity  at 
times  of  deviating  from  the  usual  course  in 
matters  of  practice.  Involving  controversies 
of  this  kind,  be  found  In  Kansas  v.  Col- 
orado, 185  U.  S.  125,  22  Sup.  Gt  552,  46  L. 
Ed.  838.  In  that  case  an  attempt  was  made 
to  state  all  the  facts  In  the  complaint  and  to 
thereby  secure  a  determination  of  all  legal 
points  Involved  upon  demurrer.  The  defend- 
ants, by  demurrer,  having  admitted  the  facts 
pleaded.  It  would  seem  that  the  court,  if 
it  had  followed  the  usual  practice  in  such 
cases,  would  have  determined  the  legal  sta- 
tus of  the  parties  without  the  necessity  of 
taking  the  testimony.  But  In  considering 
this  phase  Mr.  Ohlef  Justice  Fuller,  at  page 
145  of  185  U.  S.,  page  659  of  22  Sup.  Ct.  (46 
L.  Kd.  838),  in  his  opinion,  says:  "The  gen- 
eral rule  Is  that  the  truth  of  material  and 
relevant  matters  set  forth  with  requisite  pre- 
cision are  admitted  by  demurrer;  but  In  a 
case  of  this  magnitude.  Involving  questions 
of  so  grave  and  far-reaching  Importance,  It 
does  not  seem  to  us  wise  to  apply  that  rule, 
and  we  must  decline  to  do  so."  It  thns  ap- 
pears ttut  GOurtB  of  eqalty  are  not  necessarl- 
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Ij  bound  In  all  cases  by  the  rules  of  practice 
Qsnally  Invoked.  Now,  as  heretofore  held, 
the  court  may  direct  aU  parties  Interested,  or 
claiming  any  Interest  In,  the  subject-matter 
of  litigation,  to  be  brought  In  and  require  them 
to  Interplead  with  reference  to  each  other  (95 
Paa  732,  749);  but  It  cannot  make  them  plead 
any  certain  facts.  It  must  leave  It  to  them  to 
determine  the  course  to  be  pursued  in  that  re- 
spect But  If,  In  the  ezerdse  of  such  rights 
under  the  order,  such  parties  default,  or  fail 
properly  to  plead  or  to  offer  proof,  they  ae- 
Bume  the  risk  thus  Incurred,  and  are  neces- 
sarily Impelled  to  abide  the  result  to  fol- 
low ;  and  the  court,  In  the  exercise  of  its  dis- 
cretion, may  either  enter  a  decree  affecting 
their  interests,  or  not,  as  It  may  deem  Just 
and  equitable. 

We  can  conceive  of  no  case  calling  for 
the  exercise  of  discretion  of  this  character 
stronger  than  the  one  under  consideration. 
It  was  begun  In  February,  1900,  nearly  nine 
years  ago.  It  was  first  Instituted  by  Hoi^h 
against  S.  A.  D.  Porter,  and  the  testimony 
taken  disclosed  that,  owing  to  the  Interfer- 
ence In  the  use  of  the  water  by  Small  and 
others  not  parties  to  the  suit,  a  decree  be- 
tween the  contestants  there  would  be  futile. 
For  this  reason  the  court  below,  in  the  exer- 
cise of  its  sound  discretion,  directed  all  per- 
sons Interested  in  Silver  creek,  its  tributaries, 
and  branches,  to  be  made  parties,  with  a 
view  to  determine  their  respective  rights  as 
speedily  as  practicable.  The  complaint  was 
amended  accordingly,  and  all  made  parties 
and  served  with  summons,  together  with  a 
copy  of  the  order  of  the  court  Of  those  thus 
served,  some  defaulted,  others  neglected  to 
offer  any  proof  respecting  their  rights,  while 
the  pleadings  of  some  sre  Imperfect,  and  the 
plaintiffs,  as  well  as  some  of  the  d^endants, 
have  neglected  pit^rly  to  frame  Issues  be- 
tween themselves;  and  added  to  this  Is  the 
greater  and  more  difficult  problem  developed 
by  the  plaintiffs,  making  the  admission  al- 
luded to  respecting  Small's  rights,  which  ad- 
mission is  not  only  unsupported  by  the  evi- 
dence, but  It  is  disclosed  that  Small  is  sub- 
sequent la  time  and  Inferior  In  right  to  the 
plaintiffs  Hough  and  Conley,  as  well  as  sub- 
ordinate to  the  right  of  J.  C.  Porter,  and  sub- 
sequent In  right  to  160  Inches  of  water  to 
that  of  S.  A  D.  Porter.  Now,  if,  because  no 
Issues  ate  framed  between  some  of  the  plain- 
tiffs, the  court  must  necessarily  refuse  to  en- 
ter a  decree  determining  their  relative  rights, 
it  would  have  been  within  the  power  of  the 
litigants,  after  the  entry  of  the  order  of  the 
court  requiring  them  to  be  brought  Into  the 
suit  to  have  completely  defeated  Its  purpose 
by  all  joining  as  plaintiffs  and  making  S.  A. 
D.  Porter  the  sole  def^idant,  the  absurdity 
of  which  Is  obvious^ 

Concerning  the  second  point  If  on  account 
of  plaintiffs'  admissions  in  aid  of  Small,  a 
decree  must  be  entered  in  bis  favor  for  500 
Inches  as  a  first  right  against  them,  and  at 
tlie  same  time  Hough  and  Gtmley  must  be 
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awarded  a  prior  right  as  to  8.  A.  D.  Porter, 
and  decree  that  Hough's  rights  are  colnd- 
d«it  in  time  and  equal  In  equity  with  tliose 
of  John  G.  Porter,  as  must  be  done  under  the 
evidence,  then  what  follows?  John  C.  Por- 
ter must  be  decreed  a  first  right  as  against 
Geo.  H.  Small  to  100  inches  and  (after  Small's 
first  40  inches  are  supplied  S.  A.  D.  Porter 
must  be  awarded  a  superior  right  as  against 
Small  to  another  100  inches  at  the  water. 
Then,  pursuing  the  course  urged  by  Small, 
on  account  of  plaintiffs'  admissions,  it  would 
be  decreed  that  after  he  received  his  first 
40  Inches  be  must  let  200  inches  flow  down 
to  the  Porters,  but  that  as  against  Hough 
and  Conley  he  may  use  SOO  Inches  of  what 
Is  l^t;  but  during  the  low-water  season, 
when  there  are  not  more  thau  600  inches  in 
the  stream.  Small  would  be  entitled  to  300 
inches  of  this  quantity.  Then,  on  turning 
the  ranalnlng  200  inches  down  to  the  Por- 
ters, as  soon  as  they  would  begin  using  It 
Hough  4Uid  Conley,  under  the  decree,  would 
demand,  and  have  a  right  to  exact  that  the 
Porters  let  It  flow  down  to  them,  and  as  soon 
as  the  water  would  strike  the  Hough  and 
Conl^  farms  It  would  again  be  rightfully 
claimed  by  Small  to  make  his  full  quota  of 
SOO  inches  of  water  allowed.  Tlien,  as  soon 
as  this  request  was  granted,  the  Porters 
would  require  Small  to  turn  200  Inches  loose 
for  them,  and  so  on  ad  initTiituni  Such  an 
anomalous  condition  mlf^t  have  srls^  If 
all  the  rights  had  been  detomined  In  sep- 
arate suite ;  but  it  would  be  ludicrous  to  ac- 
cede to  such  denumds  under  the  facts  dls- 
doeed  in  a  case  like  this,  where  all  the  par- 
ties are  before  the  conrt  No  admissIfHi  by 
plalntlffii  In  favor  of  Small  can  be  recognis- 
ed, when  such  concession  would  necessarily 
work  to  the  material  Injury  of  others  whose 
Interests  are  Involved.  Small  can  insist  upon 
no  greater  privU^e  In  this  respect  than  If 
be  were  a  coplalntlff;  and  whether  he  be 
treated  as  a  plaintiff  or  defendant  to  recog- 
nize the  admission  In  his  favor,  evra  If  only 
to  the  extent  of  awarding  a  right  prior  to 
Hough  and  Conl^,  would,  as  shown,  be  in- 
imical to  the  Fortexif  interests,  who  are  not 
parties  to  plaintiffs'  concessions. 

Again,  it  is  pleaded  by  the  Porters,  as  a 
defense  against  plaljitlffs  and  Small,  that 
they  are  In  collusion.  In  respect  to  which  It  Is 
averred  that  they  have  Altered  Into  a  con- 
spiracy to  enable  Small  to  obtain  a  decree 
for  600  Inches  of  water  as  a  first  right 
against  all  on  the  stream,  in  such  a  manner 
as  to  ipermlt  the  water  to  flow  around  the 
headgate  of  Porter's  ditches,  through  tiie 
premises  of  McCall,  and  onto  those  of  Hough 
and  KIttredge,  and  to  thereby  secure  to  them 
water  for  Irrigation  purposes  which  they 
might  otherwise  be  unable  to  receiver  There 
Is  cogent  testimony  tending  to  support  these 
averments,  especially  wb^  considered  In  con- 
nection with  the  showing  made  in  the  ex 
parte  proceedings  In  the  case  of  State  ex  r^. 
T.  Small,  49  Or.  686,  90  Pac.  Ilia  From 
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the  testimony  It  appears  tbat  Small  was  di- 
verting much  more  water  than  was  required 
for  the  Irrigation  of  his  lands,  the  snrplns 
of  which  was  flowing  onto  the  lands  of  the 
plahitlffs  named,  thereby  deprlrlng  Oie  Por- 
ters of  the  use  thereof;  and  the  showing 
made  In  the  ex  parte  proceedings  discloses 
that  this  method  of  diversion  and  use  has 
been  pursued  by  Small  each  year  since  the 
InstltDtion  of  this  suit  But  whether  such 
collusion  exists  or  not,  It  Is  dear  that  to 
recognize  the  demands  made  in  plaintiffs*  re- 
ply as  to  Small's  rights,  together  with  an  ad- 
mission to  the  same  effect  made  at  the  trial, 
would  hare  the  result  which  the  Porters  in- 
sist was  Intended  by  the  alleged  conspiracy. 
The  situation  as  thus  developed  not  only 
demonstrates  the  wisdom  of  the  course  pur- 
sued by  the  trial  court  in  requiring  all  per- 
bohb  Interested  to  be  made  parties,  but  that 
mucti  discretion  must  be  allowed  the  court  In 
applying  the  facts  to  the  Issues  Intraded  by 
the  parties,  as  well  as  to  those  contemplated 
by  the  court  In  making  the  order  under 
which  they  are  before  us.  Since  the  cause  Is 
tried  de  novo  here,  this  court  necessarily  has 
the  same  discretionary  powers  In  this  re- 
spect; and  in  the  exercise  of  this  discretion, 
therefore,  the  court  may,  when  all  parties 
are  properly  before  It.  deem  the  pleadings 
amended  to  cimform  to  the  facts  presented 
by  the  record. 

But,  owing  to  the  difficulties  likely  to 
arise  In  the  aifwcement  of  a  decree  Inrolr- 
ing  such  questions  as  usually  develq;)  In  a 
suit  of  this  dass,  the  court  below  should.  In 
order  to  protect  the  rights  of  all  the  parties, 
or  their  successors  In  Interest,  enter  such 
snpplem^tal  decree  or  decrees  as  may  be 
necessary  for  that  purpose;  and,  if  at  any 
time  deemed  necessary  by  it,  the  court  should 
require  the  sheriff,  or  other  o&cer  or  person 
SB  it  may  designate  for  the  purpose,  Inclnd- 
Ing  an  engineer  or  other  assistant,  as  may 
be  required,  to  fix  at  the  points  of  diversion 
or  other  prt^r  places  suitable  boxes  or 
taeedgates,  with  a  view  to  being  able.  In  ac- 
cordance with  this  decree,  properly  to  mess- 
ore,  regulate^  and  distribute  the  water  be- 
tween those  who,  under  this  decree,  may  be 
oititled  to  the  use  thereof,  the  costs  for 
which  should  be  taxed  against  each  in  such 
proportion  as  the  court  may  deem  just  and 
equitable.  It  is  clear,  under  the  evidence, 
that  this  suit  was  made  necessary  In  the  first 
instance  by  the  wrongful  Interference  of  Geo. 
H.  Small,  who,  without  right  during  the  low- 
water  season,  diverted  most  of  the  stream 
above  S.  A.  D.  Porter's  premises  and  to  eacSi 
an  extent  that,  in  order  for  Porter  to  receive 
his  quota.  It  became  necessary  to  deprive 
plaintiff  Hough  of  the  quantity  to  which  she 
was  entitled,  thereby  precipitating  the  suit 
originally  brought  For  this  reason  we  think 
8.  A.  D.  Porter  and  John  G.  Porter,  as 
against  dftfeqdaiit  QeorBe  S.  Small,  are  enti- 


tled to  their  costs  In  both  courts,  for  which 
they  should  have  judgment  The  other  par- 
ties hereto,  we  think,  are  snffldently  boi^t- 
ed  by  the  final  adjustment  of  their  rli^ts  to 
Justify  each  In  paying  his  own  costs. 

It  follows  tliat  the  decree  of  the  court  be* 
low  should  be  modified,  and  one  entered,  as 
between  all  the  parties  hereto,  whether  plain- 
tiffs or  defendants,  establishing  their  relative 
rights  In  harmony  with  the  views  here  ex- 
pressed. 


.  LONG  v.  CITY  OF  PORTLAND  et  aL 
(Supreme  Court  of  Oregon.  Jan.  19, 1009.) 

1.  Municipal  Corporations  (B  108*)— Rkp- 
EBENDUM— Constitutional  Pbovibions. 

power  of  the  r^tendom  xeserved  to 
the  people  by  Const  art  4,  (  la,  TBSerring  the 
referendum  power  to  the  voters  of  every  munic- 
ipality as  to  mualdpal  legislation  to  be  exercis- 
ed In  the  manner  prescribed  by  general  laws.  Is 
not  dependent  on  anything  except  a  provlBlon 
by  general  law  as  to  the  manner  of  Its  exercise. 

[Eid.  Note.— For  other  cases,  see  Municipal 
Ootpoiatlons,  Dec  Dig.  {  lOS.*] 

2.  MUIflCIPiX  GOBPOBATIONS  ((  108*)— Ret- 

KBENDUH— "Municipal  Ligiblation." 
The  only  acta  of  the  coandl  of  a  city  that 
are  subject  to  the  referendum  by  Const  art.  4, 
If  la,  reserving  the  referendum  power  to  the 
voters  of  erery  mnnidpality  as  to  "munidpal 
legislation,"  are  such  as  come  within  the  term 
"munidpal  legislatioo";  and  snch  legislatl(Hi 
must  be  considered  In  the  sense  of  general  laws 
prescribed  by  the  lawmaking  power  and  of  gen- 
eral application,  and  does  not  include  tranueat 
orders  to  and  oonceming  a  particular  person, 
and  the  latter  may  be  adopted  without  rneEenos 
to  the  referendum  power. 

[Rd.  Note^For  otbei  ease&  sea  Munidpal 
Corporations;  Dea  Dig.  1 108.*J 

On  petition  for  rehearing.  Denied. 
For  former  opinion,  see  98  Paa  149. 

EAKIN,  J.  By  this  motion  counsel  for  the 
city  urge  no  question  that  was  not  consider- 
ed in  the  opinion,  but  Insists  that  our  conclu- 
sion ts  wrong  In  holding  that  the  legislative 
act  of  1907  Is  not  a  violation  of  section  2,  art 
11,  of  the  Constftntlon,  which  forbids  any 
amendment  of  a  city  charter  by  l^:i8latlve 
enactm^t  We  have  again  examined  the 
questions  Involved,  and  adhere  to  the  former 
opinion.  We  think  this  objection  is  fully  con- 
sidered in  the  opinion.  It  Is  not  there  con- 
tended that  this  sta.tute  does  not  affect  sec- 
tion 49  of  the  charter.  It  does  extend  the 
time  within  which  an  ordinance  may  become 
operatlTe;  but  Oils  Is  incident  to  and  neces- 
sary for  the  accomplishment  of  the  purpose 
of  section  la,  art  4,  of  the  Constitution,  and 
Is  authorized  by,  and .  In  compliance  with, 
the  terms  thereof.  The  power  of  the  referoi- 
dnm  is  fully  res^ved  to  tlie  people,  and  Is 
not  dependent  upon  anything,  except  a  pro- 
vision by  general  law  as  to  the  manner  of 
Its  ecerdse.  It  Is  not  possible  to  give  it  ef- 
fect wltbont  Brane  provision  similar  to  the 
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one  complained  of  here,  which  is  within  the 
very  terms,  as  well  as  Intention,  of  the  refer- 
endum proTlslon,  and  Is  as  authoritative  un- 
der the  ConBtltutlon  as  the  prohibition  of 
section  2,  art  11.  And  tberefOTe  the  l^ris- 
latlre  enactmoit  contemplated  by  section  la 
cannot  be  considered  as  an  amoidmait  of  the 
charter  within  the  "^"'"g  of  the  former 
section. 

The  effect  of  the  referendnm  will  not,  how- 
ever, affect  in  any  manner  ordinances  or  reso- 
lotions  of  the  conndl  that  are  not  "munici- 
pal legislation."  Section  11  of  the  legisla- 
tive act  of  1907  (Laws  1907,  p.  406)  provides, 
that  "no  city  ordinance,  resolution  or  fran- 
cliise,  shall  take  effect  uaA  become  operative 
until  thirty  days  after  Its  passage  by  the 
council  and  approved  by  the  mayor,"  and  de- 
fendant cites  this  provision  as  being  especial- 
ly cumbersome  to  the  prompt  and  expedlttous 
transaction  of  municipal  business,  and  In 
proceedings  that  are  in  invltnm,  such  as  those 
relating  to  street  Improvonents ;  hot  this 
legislative  act  can  only  apply  to  such  ordi- 
nances, resolutions,  and  franchises  as  are 
subject  to  the  referendum.  It  caDDot  be 
broader  than  the  provision  It  seeks  to  aid. 
The  only  acts  of  the  council  that  are  subject 
to  the  referendnm,  by  section  la,  art.  4,  are 
such  fls  come  within  the  term  "municipal  leg- 
islation." Legislation  as  here  contemplated 
must  be  considered  in  the  sense  of  general 
laws,  namely,  rules  of  clvU  conduct  prescrib- 
ed by  the  lawmaking  power  and  of  general 
application.  By  Opinion  of  The  Justices,  66 
N.  H.  629,  S3  Atl.  1076,  the  law  is  said  to  be 
a  rule — ^not  a  transient,  sudden  order  to 
and  concerning  a  particular  person,  but  some- 
thing permanent,  uniform,  and  universal. 
The  action  of  a  municipal  conndl  may  relate 
to  QueatlonB  or  subjects  of  a  permanent  or 
general  character,  or  to  those  which  are  tem- 
porary and  restrictive  In  their  operation  and 
effect;  and  ordinarily  an  ordinance  relates 
to  the  former,  while  the  latter  may  be  adopt- 
ed by  resolution.  The  former  must  be  enact< 
ed  with  all  the  formality  required  by  the 
charter,  while  the  latter  may  be  adopted  with 
lees  formality,  and  its  legal  effect  determined 
lees  strictly,  nnless  the  charter  otherwise 
provides.  2  Abbott's  Municipal  Corp.  H  614- 
616;  1  Beach  on  Public  Corp.  ||  486.  483, 
484  ;  21  A.  ft  E.  Ency.  948  ;  28  Cyc.  347;  City 
of  Alma  V.  Gnaran^  Sav.  Bank,  60  Fed.  203. 
8  C.  C.  A.  664 ;  City  of  Lincoln  v.  Sun  Vapor 
Street  Light  Co.,  59  Fed.  750.  8  C.  C.  A.  258 ; 
City  of  Central  v.  Sears,  2  Colo.  689. 

Whatever  may  be  the  requlrem^t  as  to  the 
form  of  enactment,  the  former  is  municipal 
legislation,  while  the  latter  Is  not.  In  Shaub 
V.  Lancaster  City,  156  Pa.  862.  860,  26  Atl. 
1067,  1068.  21  L.  R.  A.  691,  It  Is  said:  "Bnt 
there  Is  a  well-marked  distinction  between 
acts  that  are  legislative,  and  that  lay  down 
a  rule  of  action  for  the  dtlzens  or  the  city, 
and  acts  that  relate  to  the  daily  administra- 


tion ot  munidpal  affaink  Ti^  latter  may 
well  be  described  as  'business'  to  be  transact- 
ed by  conndls,  and  may  be  pn^rly  left  to 
them  to  dispose  of  by  'order  or  restdntlon.'  " 
And  this  distinction  Is  not  destroyed  by  rea- 
son of  the  fact  that  the  Portland  charter 
mudi  of  the  latter  daas  of  bnslnesB  most  be 
acoompllahed  by  ordinances,  and  not  by  reso- 
lutions. This  will  not  bring  the  latt&  within 
the  dasslflcatlon  of  munidpal  legislation.  1 
Beach  on  Public  Corp.  |  484.  Therefore  nauch 
of  th»  munidpal  business  that  might  appear 
to  be  within  the  legislative  act.  and  there- 
fore embarrassed  by  the  application  of  the 
referendum,  Is  not  In  fact  legislatlott  within 
the  meaning  of  section  la,  art  4.  of  the  Con- 
stltntlon,  although  Indnded  In  the  lanffoage 
of  the  statute. 
The  motion  for  rehearing  Is  drntod. 


GIBSON  T.  FIELD& 
<Snpreme  Court  of  Kansas.    Dec.  12,  190S.) 

1.  Taxation  f|  815*)— Tax  Debos— Iupeovk- 
KENTs  roa  Which  CoupsNSATion  Mat  bi 
Claiued— "Pebuarbnt  Ihpbovbhbnt." 

While  it  is  reoMulied  as  the  goieral  rale 
that  the  plowine  and  enltlvation  of  land  tfaere- 
tofore  under  cnltivatlon  does  not  cMistltDte  a 
"permanent  improvement,"  the  breakins  and  re- 
ducing of  wild  lands  to  coltivation  does  consti- 
tute such  improvement. 

[Ed.  Note.— For  other  esses,  see  Taxation, 
Dec.  Dig.  S  815.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  5312.] 

2.  Taxation  (i  816*)— Cladcs  fob  IicPBOTa- 

HENTB— SET-OfF  rOB  BBHT. 

Upon  the  adjndicati<m  of  the  counterclaim* 
where  one  In  possessiw  of  lands  nnder  a  tax 
deed  has  been  defeated  of  the  poaseealon  by  the 
holder  of  the  l^al  title,  and  clalma  compensa- 
tion for  permanent  improvements  and  taxes 
paid,  reasonsble  rent  of  the  premises  withoot 
the  improvements  should  be  offset,  but  not  rent 
as  increased  by  the  improvements. 

[Ed.  Note.— For  other  csse%  see  Taxation, 
Dec.  Dig.  I  815.*] 

8.  Taxation  «  815*)— CLAnra  fob  Ixpbotx- 

icbnt»— Sbt-Oit  vob  Rent. 

In  snch  case  the  rent  la  to  be  determined 
from  the  cash  price  nsually  paid  for  the  use 
of  like  premises  during  the  same  time  and  In  the 
scune  locality. 

[Bd.  Note.— For  other  caseSL  see  Tsxation, 
Dec.  Dig.  I  815.*] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Rawlins  Coun- 
ty: A.  C.  T.  Geigor,  Judge. 

Ejectment  by  Charles  B.  Gibson  agfdnst 
John  R.  Fields.  There  was  a  judgment 
against  the  validity  of  the  tax  deed  under 
which  defendant  claimed,  but  allowing  de 
fendant  for  taxes,  Interest,  and  Improve- 
ments, and  plaintiff  brings  error.  AfQrmed. 

This  ts  an  action  In  ejectment  brought  in 
the  district  oonrt  of  Rawlins  county  to  recov- 
er the  powoaslon  of  160  acres  ot  land  in  that 
comity  and  tot  the  rents  and  profits  of  the 
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land.  The  plaintiff  proved  a  cbaln  of  title 
from  the  government  T^e  defendant  claim- 
ed under  a  tax  deed  which  was  intended  to 
convey  this  and  seroral  other  tracts  of  land. 
It  was  held  void  as  to  this  land  for  defective 
description.  Of  this  no  complaint  is  made. 
The  court  allowed  the  defendant  for  taxes 
and  Interest  and  for  Improvements  and  off- 
set what  it  found  to  be  the  Talne  of  the  rent 
of  the  land.  The  plalntUt  below  appealed. 

S.  N.  Hawkes,  for  plaintiff  In  error.  Demp- 
ster Scott,  for  defendant  In  error. 

SMITH,  J  (after  stating  the  facts  as  above). 
The  only  questions  presented  here  arise  out 
of  the  adjustment  of  the  rights  of  the  plain- 
tiff for  rent  and  the  claims  of  the  defendant 
for  taxes  and  improvements. 

The  deed  In  question  was  evidently  Intend- 
ed to  convey  a  large  number  of  tracts  of 
land,  wblch  were  properly  described  In  the 
recitals  relating  to  the  sale  of  the  lands,  but 
In  the  granting  clause  the  only  description 
of  the  property  conveyed  was  "the  real  prop- 
erty last  hereinbefore  described."  The  court 
properly  held  that  this  description  was  too 
Indefinite  to  constitute  a  good  conveyance  of 
the  land  in  question,  as  It  was  not  the  last 
tract  before  described  in  the  deed.  The 
plaintiff  in  error,  however,  contends  that,  be- 
cause the  deed  was  not  a  sufficient  deed,  it 
was  no  deed  at  all  of  the  land  In  question; 
that  consequently  defendant's  lien  for  taxes 
expired  la  four  years  after  the  date  of  the 
sale  under  the  provisions  of  section  7714, 
Qen.  St  1901 ;  and,  furthw,  as  this  real  es- 
tate was  not  deeded  for  delinquent  taxes,  the 
profislons  of  section  7717,  Gen.  St.  1901,  do 
not  apply.  This  Is  untenable.  The  argument 
Is  that  if  a  tax  deed  is  not  a  good  and  suffi- 
cient deed,  it  Is  no  deed  at  all.  On  the  other 
hand,  if  it  were  a  good  and  sufficient  deed, 
the  plaintiff's  titie  would  be  completely  de- 
feated. Section  7717  is  a  saving  clause  for 
Just  this  Icind  of  a  case. 

Again,  the  plaintiff  contends  that  the  plow- 
ing and  cultivation  of  land  for  crops  is  not 
an  Improvement  within  the  meaning  of  the 
statute.  This  Is  undoubtedly  true  as  to  land 
already  under  cultivation,  but  it  is  evidentiy 
not  true  and  Is  expressly  decided  not  to  be 
true  as  to  the  breaking  of  uncultivated  prai- 
rie in  Barton  t.  Natitmal  Bank  Oo.,  27  Kan. 
63S. 

Further,  the  plaintiff  contends  that  If  he 
has  to  pay  for  the  breaking  of  the  land,  he 
should  receive  rent  thereon  from  the  time  it 
was  broken  at  the  rate  for  which  cultivated 
land  was  renting  In  the  locality,  and  that  the 
holding  of  the  court  that  he  was  only  enti- 
tled to  rent  the  land  in  an  entirely  unculti- 
vated condition  was  erroneous.  The  break- 
ing was  done  several  years  before  the  bring- 
ing of  the  action,  and  was  done  at  the  ex- 
poue  or  by  tiie  labor  of  tiie  defendant  and 


the  defendant  was  not  and  could  not  b^  al- 
lowed any  Interest  on  his  Investment  therein, 
and  it  is  Inequitable  that  he  should  pay  addi- 
tional rent  for  improvements  so  made  by 
himself.  Deitzler  v.  Wllhlte,  05  Kan.  200,  40 
Pac.  272;  Hentlg  v.  Bedden,  1  Kan.  App.  163, 
41  Pac  10&4 ;  Hentig  v.  Oolllna,  1  Kan.  App. 
173,  41  Pac  1057.  The  plaintiff  offered  evi- 
dence tending  to  show  tiiat  it  was  the  cus- 
tom in  the  locality  where  the  land  in  ques- 
tion is  situated  for  landowners  to  contract 
with  tenants  to  break  up  the  prairie,  and  to 
receive  In  compensation  tSieteCor  the  use  of 
the  land  broken  for  two  years  tiiereafter,  and 
that  as  the  defendant  had  the  use  of  the 
land  brokm  much  longer  than  two  years,  he 
was  more  than  compensated  for  the  brrakli^ 
In  the  nse  of  the  land  broken.  There  was  no 
relation  of  contract  between  the  plaintiff  and 
the  defendant  In  regard  to  the  breaking  of 
the  land.  Neither  can  evidence  of  a  local 
custom,  contrary  to  established  principles  of 
law,  be  received.  Clark  v.  AUaman,  71  Kan. 
206,  80  Pac.  671,  70  L.  B.  A.  971. 

The  Judgment  of  the  court  was  sustained 
by  the  evidence,  and  Is  in  accord  with  the 
well-estabUshed  principles  ot  law  and  eqni^. 

The  Judgment  li  alBrmed. 


DIONAU  V.  SHAFF. 
(Snpreme  Court  <a  WasMogton.   Jan.  6,  1900.) 

1.  Trial  (8  419')— Nonsuit— Dbnial  —  Bb- 

VIEW. 

Where  defendant  entered  on  her  defense 
after  the  denial  of  her  motion  for  nonsuit  the 
Supreme  tkrart  on  appeal  would  review  aU  the 
testimony  in  determining  the  case. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
IMg.  {  962;  DMi.  Dig.  |  419^ 

2.  linnTATioiT  or  Actions  (S  85»>-Suspen- 

SION— "NONEBSIDKNOK.  * ' 

Defendant  after  the  rendition  of  the  Judg- 
ment sued  on,  went  to  Idaho,  where  she  lived 
with  her  daughter  in  a  rented  bouse,  and  taught 
achool  there  continuously  thereafter,  except  dur- 
kiR  vacations,  when  she  geneially  returned  to 
Washington,  always  with  the  intention  of  re- 
turning to  Idaho  t>efore  the  succeeding  school 
year.  Her  viriti  to  Washington  were  made  to 
differrat  localities,  and  not  to  the  farm  where 
she  had  previonsly  resided,  the  tutose  there  hav- 
ing been  first  deserted  and  then  wrecked  ^  a 
wuidstwm,  and  finally  consumed  by  fire.  HeM, 
that  defendant  after  going  to  Idaho,  became  a 
nonresident  of  Washington  within  Balllnger's 
Ann.  Codes  &  St  S  4808  (Pierce's  Code,  §  292), 
providing  that  the  thne  that  a  penon  shall  re- 
side out  of  the  state  diall  not  be  taken  as  a  part 
of  the  time  limited  for  Qis  oommeneement  of 
the  action. 

[Ed.  Note.— For  other  eases,  s«s  Limitation 

of  Actions,  De&  Dig.  §  85.* 

For  other  definitions,  see  Words  and  Phrases, 

vol.  5,  pp.  4823-4S25;  vol.  8.  p.  7733.] 

A];^al  from  Superior  Court  Aaotln  Coun- 
ty; Chester  r.  Miller,  Judge. 

Action  by  Joaepih  DIgnam  against  Alice  M. 
Shaff.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  AfDrmed. 
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John  O.  Binder,  tta  appellant  Ben  F. 
Tweedy,  Elmer  B.  Halaer.  and  8.  O.  ft  H. 
P.  Coi^roTe,  foe  ntpoadent. 

DTTNBAB,  J.  This  action  was  brought 
on  a  Jndgm^t  recovered  in  the  anperior 
coart  of  the  state  of  Washington  for  Oar- 
field  county  on  the  6th  day  of  October.  1892, 
against  the  defendant.  It  is  alleged  In  the 
complaint  that  the  defendant  Alice  M.  Sfaal^ 
after  the  rendition  and  filing  of  said  Judg- 
ment, departed  from  and  has  resided  ont  of 
the  state  of  Washington  continuously  since 
and  before  the  1st  day  of  September,  1897, 
and  baa  resided  continuously  during  said 
time  in  the  state  of  Idaho.  In  ber  answer 
die  defendant  denies  the  allegation,  and  al- 
leges that  she  baa  been  in  the  state  of  Wash- 
ington for  more  than  six  years  since  the 
rendition  and  filing  of  said  Judgment,  and 
that  said  cause  of  action  is  barred  by  the 
provisions  of  section  4798,  BsUlnger's  Ann. 
Codes  A  St  (Pierce's  Code  |  281).  Judgment 
was  entered  for  the  xilalntllt  and  the  de- 
fendant appeals. 

The  only  question  raised  by  the  assign- 
ments of  error  In  this  case  Is  whether  the 
appellant  was  a  resident  of  Idaho,  or,  more 
strictly  q>eaklng,  a  nonresident  of  this  state 
within  the  meaning  of  section  4808,  Ballln- 
ger's  Ann.  Codes  ft  St  (Pierce's  Code,  f  20Zi, 
which  provides  as  follows:  "If  the  cause 
of  action  shall  accrue  against  any  person 
who  shall  be  out  of  the  state  or  concealed 
therein,  such  action  may  be  commenced  with- 
in the  terms  herein  respectively  limited  after 
the  return  of  such  person  Into  tlie  state, 
or  after  the  time  of  such  concealment;  and 
If  after  such  cause  of  action  shall  have  ac- 
crued, such  person  shall  depart  from  and  re- 
side out  of  this  state,  or  conceal  himself, 
the  time  of  his  absence  or  concealment  shall 
not  be  deemed  or  taken  as  any  part  of  the 
time  limited  for  the  commencement  of  such 
action."  The  assignment  that  the  court  err- 
ed in  not  granting  a  nousuit  asked  for  by 
the  appellant  depends  upon  the  same  fact 
The  appellant  not  standing  upon  ber  motion, 
but  seeing  fit  to  enter  upon  her  defense,  the 
court  will  review  all  the  testimony  for  Ae 
purpose  of  determining  the  case. 

The  testlmouy  In  this  case  Is  meager,  but 
we  think  U  Justifies  the  findings  and  con- 
clusions of  the  court  There  is  really  no 
dispute  about  Uie  facts.  It  appears  that 
the  appellant  bad  her  abode  In  Idaho  from 
the  6th  day  of  September,  1897,  to  the  time 
of  the  comm«icement  of  this  action;  that 
she  rented  a  house  and  lived  there  during 
these  years  with  her  daughter,  wbo  was  the 
only  other  member  of  the  family.  She  was 
engaged  in  teaching  in  the  public  schools  in 
Lewiston,  Idaho,  and  dari^  the  vacations 
she  generany  returned  to  Washington,  al- 
ways, however,  with  the  Intention  of  re- 
turning to  Idaho,  for  her  election  to  a  posi- 
tion io  the  scAiool  for  the  succeeding  year 
was  always  made  known  to  her  before  the 


vacatifm  In  ea(A  year.  She  did  not  general- 
ly return  to  the  place  in  Washington  that 
she  claimed  as  her  home,  vis.,  the  farm  near 
Glarkston,  for  the  house  which  she  had  for- 
merly occupied  tiiere  was  left  vacant  soon 
became  uninhabitable,  and  was  bter  wrecked 
by  a  windstorm,  and  the  wreck  was  finally 
consumed  by  fire.  Her  occasional  visits  to 
Wsshington  were  made  to  different  locali- 
ties, and  were  evidently  simply  visits  wh]<A 
any  one  in  her  position  would  ordinarily 
make  during  vacation.  There  was  nothing 
to  Indicate  from  such  visits  tliat  there  was 
any  Intention  or  attempt  to  establlsb  or 
maintain  a  residence  here.  The  court  fdand. 
and  the  testimony  shows,  that  during  all 
these  years  there  vras  no  one  at  the  place 
which  she  claimed  as  ber  residence  upon 
whom  sununons  could  be  served,  for  there  was 
uo  one  there  at  all ;  and,  after  the  destruc- 
tion of  the  house,  there  was  no  usual  place 
of  abode  or  any  plftoe  where  sommons  could 
be  left 

The  whole  object  of  the  law  Is  to  prevent 
the  statute  from  running  during  the  time 
the  claimant  Is  prevented  without  fault  on 
his  part  from  suing,  so  that  he  may  have 
the  full  benefit  of  the  time  allowed  blm  In 
which  to  bring  his  action.  It  Is  a  practical 
question,  and  the  creditor's  rights  cannot  be 
abridged  or  destroyed  by  the  simple  an- 
nouncement by  the  absent  debtor,  conscien- 
tious or  otherwise,  that  it  was  always  her 
Intention  to  maintain  a  residence  in  a  certain 
place.  The  Intention  must  be  gathered  from 
actions  and  circumstances  rather  than  by 
an  announcement  whldi  Is  InconaAstent  with 
a  cfmduslon  based  upon  a  reaaonaUe  tater- 
pretatlon  of  the  facts. 

The  appellant  relies  largely  upon  the  case 
of  Barney  v.  Oelrichs.  188  U.  S.  G29.  11  Sup. 
Ct.  414,  34  L.  Bd.  1037,  where,  in  constru- 
ing a  New  Tork  statute  stmllar  to  ours,  the 
court  held  that  the  words  "to  reside  out  of 
the  state"  meant  taking  up  an  abode  or 
dwelling  place  elsewhere,  as  distinguished 
from  a  mere  temporary  sojourn  for  transient 
purposes.  We  have  carefully  examined  this 
case,  but  are  unable  to  see  that  it  In  any 
way  mllitetes  against  the  judgment  In  this 
cue.  An  excerpt  from  the  statement  of  the 
court  will  show  the  clrcumstences  under 
whldi  that  case  was  decided.  Said  the  court 
In  discussing  the  actions  of  the  defendant: 
"To  sustain  the  contention  that  these  Items 
were  not  barred,  plalntlCTs  put  In  evidence 
a  letter  of  the  defendant  stating  that  dnr^ 
Ing  the  seven  years  from  April,  1861,  to  AprU, 
1868,  his  absences  from  the  city  of  New 
York  were  all  temporary,  and.  though  fre- 
qnrat  were  for  eAiort  periods,  varying  from 
one  day  to  perhaps  40  or  SO  days ;  that  there 
were  probably  only  2  or  3  as  long  as  40 
days,  and  not  more  than  one  as  long  as  50 
days ;  that  they  consisted  mainly  of  brief 
visits  to  Washington  and  the  South  during 
the  first  four  yean  and  "visits  to  Iowa  and 
Wisconsin  and  the  South  during  the  tollow- 
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lug  years ;  and  that  he  estimated  tbey  aver^ 
aged  two  months  a  year."  Many  New  Yoi^ 
cases  are  reviewed  in  this  opinion,  and  tbey 
were  all  decided  on  a  state  of  facts  similar 
to  the  case  just  above  cited.  For  Instance, 
In  Wrigley's  Case,  4  Wend.  (N.  Y.)  602,  tbe 
court  said:  "Inbabltancy  and  residence  do 
not  mean  precisely  tbe  same  thing  as  domi- 
cile, when  tbe  latter  term  Is  applied  to  per- 
sonal estate,  but  tbey  mean  a  fixed  and  per- 
manent abode  or  dwelling  place  for  the  time 
being  aa  contradistinguished  from  a  mere 
temporary  locality  of  exlstnice.*'  And  In 
Frost  T.  BrisblD.  19  Wend.  (N.  Y.)  11.  32 
Am.  Dec.  423,  It  was  said :  "There  must  be  a 
settled  fixed  abode,  an  intention  to  remain  per- 
manently at  least  for  a  time,  for  business 
or  other  -parposes,  to  constitute  a  residence 
within  the  legal  meaning  of  that  term."  In 
discussing  Burroughs  t.  Bloomer,  &  Denlo 
(N.  Y.)  5S2,  It  was  said :  "But  mere  presence 
was  not  tantamount  to  residence  under  tbe 
statute,  nor  mere  absence  equivalent  to  res- 
idence elsewhere.  And  the  occasional  ab- 
sences of  a  resident  of  tbe  state  continuing 
to  reside  therein  were  not  to  be  deduced  In 
computing  tbe  statutory  term."  Other  cases 
to  the  same  effect  are  cited.  Very  different 
Is  the  case  at  bar,  where  there  was  a  per- 
manent employment  for  years,  each  employ- 
ment being  for  the  period  of  one  school 
year  ftt  least,  with  the  evident  Intention  on 
tbe  part  of  the  appellant  to  make  it  perma- 
nent if  possible.  A  permanent  abode  was  pro- 
vided and  occupied  as  a  borne,  the  house  wblch 
was  rented  being  retained  by  appellant  and 
tbe  rent  paid  by  her  during  tbe  brief  periods 
when  she  was  away  in  the  vacation  season. 

We  think  the  testimony  fully  sustains 
the  conclusion  reached  by  the  court,  and  tbe 
judgment  is  affirmed. 

MOUNT.  CROW,  RUDKIN.  and  FDL- 
LERTON,  33.,  concur.  HADLEY,  G.  J.,  and 
CHADWICK,  3^  did  not  sit 


JAMBS  V.  JAMBS  et  al. 
(SupCMns  Court  <a  Washington.  Jan.  6,  1900.) 
I>ivoBOi  (I  252*)  —  Pbopebtt  RiGHm  — An- 

JUfrrUKRT.  ^ 

The  court,  in  detennlninr  the  intereata  of 
a  huAand  and  wife  divorced  withoat  the  di- 
vorce court  adjusting  their  property  rights,  must 
adopt  tbe  rule  that  their  separate  property  re- 
mained separate  property,  that  their  community 
property  became  common  property,  and  that 
their  coBimanitT  indebtedness  became  their  Joint 
indebtedness,  and  it  must  dednct  the  Joint  In- 
debtedness from  the  proceeds  of  a  sale  of  the 
common  property  and  divide  the  residue  between 
them  equally. 

[Ed.  Note.— For  other  cases,  see  IMvorce,  Dee. 
Dig.  S  252.*] 

Petlti<ms  Iv  both  parties  tor  Tebearbig. 

Denied. 

For  former  opinion,  see  97  Paa  1H3. 


RUDEIN,  3.  Both  parties  to  this  appeal 
have  petitioned  for  a  r^earlng,  but  the  on- 
ly ground  of  the  respective  petitions,  which 
we  deem  It  necessary  to  consider.  Is  tbe  claim 
that  the  mandate  of  this  court  Is  not  suffi- 
ciently specific  to  enable  the  court  below  to 
enter  a  proper  decree.  When  the  appellant, 
H.  S.  James,  and  the  respondent  Mary  Lu- 
cetta  James  were  divorced  without  any  set- 
tlement or  adjustment  of  their  property 
rights,  their  community  prc^rty  became  com- 
mon property,  their  separate  property  re- 
mained separate,  their  community  indebted- 
ness became  their  Joint  Indebtedness,  and 
their  separate  Indebtedness  remained  sepa- 
rate. In  entering  its  final  decree,  the  court 
below  will  deduct  the  Joint  Indebtedness  of 
the  parties  from  tbe  proceeds  of  tbe  sale  of 
their  joint  property  and  divide  tbe  residue 
between  them,  share  and  share  alike.  The 
proceeds  of  tbe  sale  of  tbe  separate  property 
of  the  appellant  will  be  awarded  to  blm.  It 
seemed  to  us  that  this  conclusion  followed 
as  a  matter  of  course  from  what  was  said  In 
the  original  opinion;  but,  to  avoid  any  possi- 
bility of  further  CMitroversy  or  litigation,  we 
have  deemed  it  best  to  settle  the  matter  final- 
ly at  this  time. 

With  this  explanation,  tiw  petlUons  for 
rehearing  are  denied. 

HADLBY,  0.  J.,  and  FULM3RTON,  CROW, 
MOUNT,  and  DUNBAR,  JJ.,  concur. 


AOEN  V.  NELSON  et  aL 
(Supreme  Court  at  Washington.  Jan.  6,  1909.) 

1.  LANnLOBD  AHD  Tehart  ({  T9*>— Ijiasb— 
AssiomncNT  or  Term— What  OoNSTrroTEa. 

Subleases  of  part  of  leased  premises  for  a 
period  less  than  the  original  term  do  not  consti- 
tute an  assignment  of  ue  term. 

FBd.  Note^For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  |  285;  Dec  Dig.  I  79.*] 

2.  liANOLOBD   ANn  l^IfANT  (|  209*)  —  SUB- 
I.EA8I:— LlABIUTT  rOB  Blirr— SUBMTITUTIOH 

or  Pabtiks. 

Where,  though  rent  for  the  greater  part  of 
the  term  of  the  original  lease  wss  paid  to  the 
landlord  by  subtenants,  receipts  were  always 
given  in  the  name  of  the  original  tenant,  and 
nothing  further  was  shown  tending  to  establish 
a  substitution  of  parties,  the  onglnal  tenant 
was  not  released  from  llaUIIty  to  pay  rent 

[Bd.  Note.— Few  other  eases,  see  Landlord  and 
T^nt,  OenL  Dig.  t  832;  Dee.  Dig.  |  20a*] 

S.  Landi:x}bd  and  Tenant  (|  290*)— Recover - 
iNG  Possession- Unuwftti.  Detainek. 
Under  the  provisioas  of  Ballinger's  Ann. 
Codes  A  St  f  1X37  (Pierce's  Code,  1  1170),  a 
lessee  in  possession  by  a  sabtenant  after  fallnrs 
to  pay  rent  or  taxes  Is  guilty  of  unlawful  de- 
tainer, and  an  action  lies  therefor. 

[Ed.  NotOiT^or  other  cases,  see  Landlord  and 
Tenant,  C!ent.  Dig.  U  1207-1^6;  Dea  Dig.  | 
290.*] 

Appeal  from  Snperlor  Court;  King  Cooutr; 

John  B.  Yakey,  Judg& 
Action  by  John  B.  Agen  against  W.  F.  Nel- 
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BOD  and  another.  liTom  ttae  Jodgment,  de- 
foidant  Nelwm  appeals.  Afllrmed. 

X  W.  Barbnrn,  for  appelant  Bawmaii  & 
Kelleher,  for  reapondent 

BUDKIN,  J.  On  the  1st  day  of  Febmary, 
1902,  tbe  plalntur,  Agea,  leased  to  the  defend- 
ant Nelson  tbe  west  100  feet  of  the  soutb  half 
of  lot  8  In  block  16  of  Bcxm'a  addition  to  tbe 
cit7  of  Seattle,  for  tbe  term  of  five  jeaxn,  at 
the  monthly  rental  of  $59  per  month  for  the 
first  year,  and  (75  per  month  for  flie  remain- 
ing years,  payable  monthly  In  advance.  The 
lessee  further  covenanted  to  pay  promptly 
and  before  ddlnqnoicy  all  taxes  leriefl  or  as- 
sessed against  the  south  half  of  said  lot  8 
during  tbe  term.  On  the  26th  day  of  July, 
1902.  Nelson  leased  or  sublet  an  undivided 
one-half  Interest  In  the  demised  premises  to 
one  Sarah  Slyfleld  for  the  term  of  53  mon^s 
and  20  days  from  August  1,  1902,  subject  to 
a  prior  lease  of  a  portion  of  the  demised 
premises  to  the  defendant  Lore.  On  tbe  28th 
day  of  July,  1902,  the  remaining  undivided 
half  Interest  In  tbe  demised  premises  was 
sublet  to  one  H.  P.  McOuIre  for  the  term  of 
58  months  and  27  days  from  tbe  1st  day  of 
August  1002,  subject  likewise  to  tbe  Love 
lease.  This  action  was  instituted  under  tbe 
unlawful  detainer  statute  against  Nelson  and 
Love  to  recover  possession  of  tbe  demised 
premises  for  failure  to  pay  tbe  rents  reserved 
for  tbe  months  of  August,  September,  Octo- 
ber, November,  and  December,  1906,  or  sur- 
render possession  on  notice  and  demand,  and 
to  recover  taxes  paid  by  tbe  plaintiff  and 
double  the  amount  of  tbe  unpaid  rents.  The 
court  gave  judgment  simply  for  the  taxes 
and  double  the  amount  of  tbe  rents  due ;  the 
term  having  expired,  and  the  defendants  hav- 
ing surrendered  possession,  long  before  tbe 
trial.  From  this  judgment,  the  d^endant 
Nelson  has  appealed. 

The  appellant  contends  that  tbe  subleases 
from  him  to  Slyfleld  and  McQulre  constituted 
an  assignment  of  his  term,  In  contemplation 
of  law,  and  that  be  was  thereafter  released 
from  the  obligation  to  pay  rent  Tbe  sub- 
leases were  not  of  the  entire  premises,  as 
they  were  subject  to  tbe  prior  lease  to  tbe  de- 
fendant Love;  nor  were  they  for  the  full 
term  of  the  original  lease.  They  did  not  con- 
stitute an  assignment  therefore  In  contem- 
plation of  law,  as  a  part  of  the  orfglnal  term 
was  reserved  to  the  original  lessee.  Shannon 
V.  Grlndstaff,  11  Wash.  638,  40  Paa  123;  2i 
Oyc.  974.  Nor  does  It  appear  that  the  appel- 
lant was  released  from  the  obligation  to  pay 
rent  by  any  act  of  the  parties.  Rent  for  the 
greater  part  of  the  term  of  the  original  lease 
was  paid  to  the  respondent  by  the  subten- 
ants, but  receipts  were  at  all  times  given  In 
the  name  of  the  original  tenant  and  nothing 
further  was  shown  tending  to  establish  a 
substitution  of  parties.   We  are  therefore  of 


opinion  that  the  appellant  was  not  discharg- 
ed from  tbe  obligation  to  pay  the  rent  which 
be  assumed  in  his  original  lease,  either  by 
operation  of  law  or  by  any  act  of  his  land- 
lord. It  Is  further  contended  that  actions  of 
this  kind  will  only  lie  against  parties  in  pos- 
session at  the  time  of  the  commencement  of 
the  action.  Conceding  this  to  be  true.  It 
clearly  appeara  from  tbe  testimony  that  Mrs. 
Love,  a  subtenant  of  the  appellant  was  In 
possession  at  the  time  of  the  commencement 
of  the  action,  and  under  the  express  provi- 
stons  of  section  5627,  Balltnger's  Anp.  Codes 
&  St  (Pierce's  Code,  |  1170),  the  action  will 
lie  in  such  cases,  and  the  party  In  poesesslon 
by  subtenant  Is  guilty  of  unlawful  detainer. 

It  Is  lastly  contended  that  the  court  erred 
In  allowing  a  recovery  for  taxes  paid  by  the 
respondoit  Tbe  appellant  covenanted  to 
pay  these  taxes,  and  we  see  no  reason  why  s 
recovery  should  not  be  had  In  this  actl(m  for 
a  breach  of  that  covenant 

Finding  no  error  In  tbe  recm^  the  Judg- 
ment fa  afilrmed. 

MOUNT,  CROW,  and  DUNBAR,  JJ.,  con- 
cur. HADLBT,  a  J„  and  FULLBBTON  and 
CHADWIGK.  JJ.,  did  not  sit 


MABTBLL  et  al.  v.  ST.  FBANOI0  HOTEL 

CO. 

(Supreme  Court  of  Washington.   Jan.  5,  1909.) 

1.  Tbadk-Mabks  ako  Tbadb-Nakbs  (I  71*)— 
UsiNO  Sams  Name  fob  Hotsu— FaiOBtrr 

OF  Use. 

Defendant  wlU  be  enjoined  from  eondnctins 
Its  hotel  under  the  same  name  as  that  of  plain- 
tiffia,  in  the  same  neighbortiood,  and  previously 
established,  audi  use  resnlting  in  confasion  mnd 
injury  to  tbe  hotels  and  the  public;  and  this 
though  defendant's  hotel  is  larger  and  more 
pensive,  and  caters  more  to  transient  trade, 
while  that  of  plaintiffs,  tbongh  taking  tran- 
sients, is  more  <»  a  family  hotBi. 

[Gd.  Note.— For  other  cases,  see  Tmde-Uaifcs 
and  Trade-Names,  Gent  Dig.  I  82 ;  Dec  Dig.  f 
71.*] 

2.  TBADB-MABKB  ANO  TRAnE-NAHKB  (i  69*)— 

UsB  or  Save  Name— Pbaud. 

Actual  fraud  or  deception  oo  defendant's 
part  ia  not  necessaiy  that  plaintiffs  may  have  it 
enjoined  from  cocdacting  a  hotel  under  the  same 
name  as  their  prevlouaiy  establlabed  hoteL 

[Ed.  Note.— For  other  cases,  Bee  Trade-Marks 
and  Trade-Names,  Cent  Dig.  |  80;  Dec  Dig. 
8  69.*1 

8.  Tbaok-Mabkb  Ann  Tbadb-Naiceb  (]  S8*}— 

POBCHASB  WITH  KNOWLEnOB  OF  IlfrBIIIQE- 
ICENT. 

PlalntliEB  may  have  driendant  enjoined  from 
condncting  an  hotel  under  the  same  name  ai 
plaintiffs',  previously  establiBhed,  though  they 
bought  their  hotel  and  Its  good  will  penduic  sodi 
injunction  suit  by  their  vatdor^  and^wlth  Csowl- 
edge  of  the  litigation. 

[Elr.  Note.— For  other  cases,  see  Trode-Uaiki 
and  Trade-Names,  Dec  Dig.  |  88.*] 

Appeal  from  Superior  Court,  King  Ooonty: 
It  B.  Albertson,  Judge. 
Action  by  Marten  and  another  against 
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the  St  Francla  Hotel  Company.  Judgment 
for  defendant.  Plaintiffs  appeal.  Berened 
with  directions  for  decree. 

Bu(^  &  Boddy,  for  appellants,    O.  E. 

Stelner,  for  respondent 

MOUNT,  J.  This  action  was  brought  to 
reatraln  tbs  respondent  from  nstng  the  name 
"St.  FranetB"  for  Its  hotel,  and  for  damages. 
The  cause  was  tried  to  the  court  without  a 
jury.  .  Before  the  trial  It  appeared  that  the 
appellants  had  purchased  the  Interest  of  the 
original  plaintiSs,  and  the  appellants  were 
therefore  fnbstltuted  as  plaintiffs.  At  the 
trial  the  substituted  plaintiffs  waived  all 
damages  prior  to  tbeir  purchase.  Thereafter 
the  evidence  was  all  submitted,  and  the  court 
made  findings  of  fact  and  dlBmlssed  the  ac- 
tion.   The  plaintiffs  appeal. 

The  facts  as  found  by  tbs  trial  court  are 
as  follows: 

"(1)  That  on  or  about  the  20th  day  of 
May,  1007,  the  plaintiffs  herein  purchased 
from  F.  A.  Lane  the  lease,  furniture,  fur- 
nishings, and  good  will  complete  of  the  Hotel 
St.  Francis,  situated  at  No.  816,  Union  street, 
Seattle,  and  ever  since  have  been  and  now 
are  conducting  said  Hotel  St.  Francis.  That 
said  F.  A.  Lane  purchased  said  Hotel  St.  Fran- 
cis complete  from  his  predecessors  on  or  about 
the  11th  day  of  July,  1906,  and  continued  to 
run  said  hotel  from  the  time  he  purchased 
the  same  until  he  sold  It  to  the  plaintiffs 
herein.  That  the  predecessors  of  F.  A.  Lane 
established  said  Hotel  St  Francis  on  or  about 
one  year  prior  to  its  purchase  by  said  Lane. 
That  said  Hotd  St  Francis  is  a  wooden 
structure  of  48  rooms,  having  In  connection 
therewith  a  dining  room.  That  the  patronage 
of  the  plaintiffs'  hotel  is  principally  such  as 
secure  accommodations  by  the  week  or 
month,  or  for  longer  periods,  and  is  such  a 
hostelry  as  Is  commonly  known  as  a  rooming 
house  or  boarding  house,  and  does  not  make 
a  specialty  of  transient  trade.  That  the 
lowest  price  charged  for  rooms  at  plalntuni* 
hotel  is  $3.50  per  week, 

"(2)  That  the  defendant  is  a  corporation 
o^anlzed  and  existing  under  and  by  virtue 
of  the  laws  of  the  state  of  Washington. 

"(8)  That  on  or  about  the  lat  day  of  Janu- 
ary, 1907,  one  H.  B.  Kennedy  and  a  partner, 
one  Stuart  Johnson,  established  a  hotel  on 
the  comer  of  9th  avenue  and  Madison  street, 
in  the  <^ty  of  Seattle,  and  selected  for  the 
name  of  said  hotel  the  name  *St  Francis* 
That  about  the  same  time  said  Kennedy  and 
Johnson  filed  articles  of  Incorporation  of  the 
St  Francis  Hotel  Company,  which  incorpora- 
tion was  formed  for  the  purpose  of  taking 
over  said  hotel. 

"(4)  That  on  or  about  the  Ist  day  of  Feb- 
ruary, 1907,  one  W.  F.  Kennedy  purchased 
the  interest  of  said  Johnson  In  said  hotel 
property  and  said  corporation.  That  said 
H.  EL  Kennedy  and  said  W.  F.  Kennedy 
thereafter  subscribed  for  the  entire  capital 
«tod[  of  the  St  Francis  Hotel  Company,  and 


conveyed  to  said  corporation  the  said  St 
Francla  hotel. 

"(6)  That  the  defendant  corporation  has 
ever  since  been  conducting  said  hotel  under 
the  name  of  St  Francis.  That  at  the  time  of 
forming  said  corporation  and  establishing 
said  hotel,  and  for  two  or  three  months  aft- 
er said  hotel  was  In  operation,  neither  said 
H.  r.  Kennedy  nor  his  partner  nor  any  one 
connected  with  said  hotel  or  corporation  bad 
ever  heard  of  the  plaintiffs*  hotel  St  Francis, 
or  of  any  other  hotel  of  the  same  name  In 
the  city  of  Seattle.  That  the  defendant's  hotel 
Is  located  In  a  building  of  brick  and  cement 
construction  of  178  rooms,  having  commodi- 
ous dining  room  attachment,  private  baths, 
telephone  exchange,  billiard  room,  and  barber 
shop,  and  la  In  every  respect  equipped  and 
operated  as  a  modem  transient  hotel.  In  the 
equlpm^t  of  which  defendants  have  expend- 
ed $46,000.  That  the  prices  charged  for  ac- 
commodations at  the  defendant's  hotel  are 
from  $2.50  to  $4JiO  per  day.  That  In  form- 
ing said  corporation  and  establishing  said 
hotel  the  defendant  corporation  and  the  In* 
dlvlduals  forming  said  corporation  were  guilty 
of  no  fraud  whatever  toward  the  plaintiffs, 
never  having  heard  of  plaintiffs*  hotel,  nor 
did  they  nor  have  they  at  any  time  or  in  any 
manner  attempted  to  attract  to  themselves 
the  plaintiffs*  patronage  or  good  name,  or  to 
advertise  their  hotel  as  the  plaintiffs'  hotel, 
or  to  mislead  the  public  Into  tlie  belief  that 
their  hotel  was  the  plaintiffs'  hotel. 

"(6)  That  soon  after  the  establishment  of 
the  defendant's  hotel  the  plaintiffs*  predeces- 
sors began  to  receive  many  telephone  calls 
intended  for  the  defendant's  hotel.  That  the 
plaintiffs  continued  to  be'  and  are  yet  the  re- 
cipient of  many  telephone  calls  dally  Intend- 
ed for  the  defendant's  hotel.  That  during 
said  Lane*8  ownership  of  the  plaintiffs*  hotel 
a  consignment  of  groceries  Intended  for  the 
defendant's  hotel  were  delivered  to  the  plain- 
tiffs' hotel  and  afterwards  forwarded  to  de- 
fendant's hotel.  That  two  or  three  times  per 
week  tmnks  Intended  for  the  defendant's 
hotel  were  delivered  to  the  plaintiffs'  hotel. 
That  upon  one  occasion  a  call  for  a  doctor 
for  a  guest  at  plaintiffs'  hotel  became  confus- 
ed, and  the  doctor  was  delayed  about  two 
hours  In  answering  said  call.  That  In  order 
for  the  plaintiffs  to  secnre  prompt  delivery 
of  supplies,  baggage,  etc.,  &t  the  hotel,  or  to 
secure  pr(»npt  re^onse  to  calls  to  the  hotel, 
and  to  prevent  confusion,  it  is  necessary  for 
the  plaintiffs  to  add  to  the  name  of  the  hotel 
in  orders  for  supplies,  calls,  etc.,  the  street 
number  of  plaintiffs'  hotel.  That  by  adding 
such  street  number  to  orders,  calls,  etc.,  all 
confusion  was  avoided.  That  plaintiffs  had 
knowledge  of  the  said  confusion  and  Incon- 
venience and  of  the  pendency  of  this  action 
at  the  time  they  purchased  said  hotel." 

The  trial  court  seems  to  have  been  Im- 
pressed with  the  fact  that  at  the  time  re- 
spondent named  Its  hotel  **St  Francis"  It 
was  not  aware  of  the  «l«t«ice  of  appel- 
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lanta*  botel  St  FraDCls,  wd  with  the  fact  that 
that  the  two  hotels  were  ot  different  grades, 
in  that  the  Hotel  8t  EVandis  operated  bj 
appellants  was  more  of  a  family  hotel  and 
condncted  on  a  small  scale  and  did  not  make 
a  specialty  of  transient  trade,  while  the  St. 
Francis  Hotel  (grated  by  re^>oodent  cater- 
ed more  to  transients  and  was  a  larger  hotel 
and  condncted  on  a  more  elaborate  plan,  and 
also  with  the  fact  that  these  appellanta  pur- 
chased knowing  of  the  litigation  which  It 
assumed  to  carry  cm.  The  conrt,  however, 
found  that  the  Hotel  St  Francis  was  estab- 
lished about  July,  1900.  and  that  the  St 
Francis  Hotel  was  established  about  Janu- 
ary 1,  1907;  and  it  Is  conceded  that  the  lat- 
ter hotel  is  located  about  four  blocks  from 
tSM  former,  In  the  city  of  Seattle.  The  conrt 
nifo  found  that  after  the  establlshmrait  of 
respondent's  botel  under  the  name  of  St 
Francis,  appellants  dally  received  many  tele- 
phone callB  Intended  for  the  other  hotel; 
that  groceries  for  one  were  delivered  to  the 
other;  that  trunks  and  baggage  intended  for 
the  gaests  of  one  were  sent  to  the  other  hotel, 
and  upon  one  occasion  a  call  for  a  doctor  at 
appellants'  botel  became  confused  and  the 
doctor  was  delayed  thereby.  These  facts,  of 
course,  show  conftiBion  and  injury,  both  to 
aiKteUants'  hotel  and  to  the  guests  and  the 
pidillc  with  whom  the  hotel  transacts  busi- 
ness. The  qnestl(m  in  the  case  is:  Shall  the 
respondent  under  the  facts  as  found  by  the 
court  be  enjoined  from  using  the  name  "St 
Francis"  to  designate  Its  hotel.  The  rule 
aeems  to  be  well  established  that  "a  corpora- 
tion may  be  enjoined  from  using  a  name  or 
conducting  Its  business  under  a  name  so 
similar  to  the  name  of  a  previously  estab- 
lished corporation,  aasodatlMi,  partnership, 
or  Individual,  engaged  in  the  same  line  of 
business,  that  confualon  or  injury  results 
therefrom."  Note  to  International  Sliver  Go. 
T.  Rogers,  66  N.  J.  Eq.  119,  57  Atl.  1037,  2 
Am.  &  Eng.  Ann.  Cases,  p.  407.  That  case 
reviews  many  authorities  upon  the  questions 
presented  In  this  case,  and  many  cases  are 
there  cited,  both  In  the  opinion  of  that  case 
and  In  the  notes,  supporting  the  nde  as 
above  stated. 

Respondent  seems  to  rely  mainly,  as  the 
trial  court  did,  upon  the  facts  that  there  Is 
a  difference  in  the  character  of  the  two  ho- 
tels, and  that  there  was  no  fraud  or  decep- 
tion practised  or  Intended  by  respondent  be- 
cause at  the  time  the  name  was  chosen  it 
did  not  know  of  the  appellants'  hotel  or  Its 
name.  Respondent  also  argues  that  the  con- 
fusion shown  is  to  the  appellants,  and  not 
to  the  public,  and  that  confusion  to  the  ap- 
pdlants  Is  not  sufficient  to  warrant  a  re- 
straining of  the  use  of  the  name.  There  Is 
a  difference  in  the  character  of  the  two  ho- 
tels in  this  only — ^that  <me  Is  larger  than  the 
other,  and  is  run  on  a  more  expensive  plan, 
and  caters  to  transient  trade  and  charges 
higher  prices;  while  the  other  Is  more  of  a 
family  hotel,  smaller,  and  diarges  lessor 


rates.  But  both  take  transient  gneats,  and 
are  engaged  In  the  same  general  business  In 
the  same  locality.  Tbey  are  both  hotels,  asd 
necessarily  In  competition  with  eacb  other. 
The  right  to  adopt  a  name  already  in  use 
does  not  dq>end  upon  the  capital  invested 
or  upon  the  kind  of  business  done.  If  the 
right  to  adopt  a  name  already  nmeA  by  s 
hotel  depends  upon  the  tize  of  the  buildtaig, 
or  the  rates  charged,  or  the  number  of  aar- 
ants  employed  or  the  capital  Invested,  then, 
as  remarked  by  appellants  In  their  brief,  this 
rule  "would  permit  another  company  with 
more  money  than  the  defendant  to  eatablirii 
a  larger,  better,  and  more  exclusive  hotel 
across  the  street  from  the  defendant's  hotel 
under  the  same  mime,  and  Its  business  could  be 
thus  injured  or  even  ruined  without  redress." 
Of  course,  that  Is  not  the  ml&  The  general, 
rule  Is,  as  before  quoted,  that  one  person  may' 
not  use  the  name  of  another  already  In  the 
same  line  of  business  so  that  confusion  or 
injury  results  therefrom.  There  is  no  doobt 
that  these  two  hotels  are  In  the  same  line  of 
business,  and  that  Injury  and  confusion  re- 
sults to  the  hotels  and  to  the  public. 

It  is  slso  argued  that  the  facts  do  not  sbofr 
any  fraud  or  deception.  Actual  fraud  or  de- 
ception is  not  necessary  In  casra  like  thia 
28  Am.  it  Eng.  Ekic.  Law  (2d.  Ed.)  p.  429. 
In  International  Silver  Ca  v.  Rogers,  supra, 
the  court  in  discussing  this  point  uses  tbis 
language  at  page  411  of  vol.  2,  Am.  &  Eng. 
Ann.  Cases:  "That  this  rule  Is  not  confined 
to  copies  w  imltattons  of  trade-marks,  ap- 
pears from  the  following  cases:  Ghas.  S.  Hlg- 
gins  Co.  V.  Higgins  Soap  Co..  144  N.  Y.  462, 
39  N.  E.  490,  27  L.  B.  A.  42.  43  Am.  St  Rep. 
769;  Wyckoff  v.  Howe  Scale  Co.  (G.  a)  110 
Fed,  520;  Hendrlks  v.  Montagu.  17  Ch.  ». 
638;  North  Cheshire,  eta,  Brewery  Co.  t. 
Manchester  Brewery  Co.  (1899)  App.  Cas. 
83.  In  the  last  case,  which  Is  particularly 
pertinent  because  It  Involved  the  taking  of 
a  corporate  name.  Lord  Halsbury  thus  ex- 
pressed himself:  'In  the  result  It  is  pnfectly 
Immaterial  to  my  mind  for  the  purpose  of 
the  decision  whether  they  [the  company] 
were  fraudulent  or  not  The  question  is 
whether  this  £that  is,  the  assumption  of  the 
name  Cheshire  ft  Mancbestw  Brewery  Com- 
pany] is  an  Injnry  to  the  plaintUTs  right 
If  it  is  an  injury  to  the  plalntUTs  right  it 
Is  perfectly  Immaterial  whether  they  int«id- 
ed  it  or  not  The  conrt  mnst  restrain  thoa 
fnm  taking  that  which  Is  an  Injury  to  an- 
other person,  however  Inadvertently  they  ta»j 
have  done  it* "  To  the  same  effect  is  How- 
ard v.  Henrlques,  8  Sandf.  (N.  Y.)  725,  whlcb 
is  a  case  from  an  inferior  court  but  very 
mudi  like  this  case.  See,  also,  Dodge  Sta- 
tionery Co.  V.  Dodge,  145  Cal.  380,  78  Pac. 
879;  Van  Honten  v.  Hooten  Cocoa  &  Choco- 
late Co.  (C.  C.)  130  Fed.  600.  And  the  fact 
that  the  appellants-  bought  the  Hotel  St 
Francis  and  Its  good  will  pending  this  case 
and  knew  of  the  litigation  can  make  no  dlf- 
temaat  In  the  case.   Prior  damsges  were 
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mlved.  Appdlanti  oertalnly  an  entitled  to 
vrhat  tb^y  bought,  and  are  as  modi  entitled 
to  the  good  name  of  the  hotel  as  to  the  lease 
and  the  farnltura  thereof.  We  are  satisfied 
from  the  evidence  and  from  the  findings  of 
the  conrt  that  the  appellants  are  entitled  to 
the  Injnnctlra  relief  demanded,  and  that  the 
conrt  erred  in  refusing  to  enjoin  the  resfpimd- 
ent  from  nalng  the  name  **St  Francis"  tm 
its  hotel. 

The  Judgment  of  dismissal  Is  therefore  re- 
TOTsed.  and  the  \vwer  conrt  Is  ordered  to  en- 
ter  a  decree  In  accordance  with  this  opinion. 

HADLEY  C.  J.,  and  DUNBAB,  FCLLBE- 
TON,  BUDKIN,  and  CBOW.  JJ.,  concur. 


BBILKB  T.  CARROLL  et  al. 
(Sopreme  Conrt  of  Waahingtoa.   Jan.  6,  1009.) 

Habtee  and  Sbevant  (8  306*)— iHJnaiBS  to 
Thibd  Pebsons— Willftti.  Acts  ov  SESTAnX 
—Scope  of  Authobitt. 

Plaintiff  entered  defendant!'  saloon  while 
It  was  op«n  for  bnslDess,  daring  defendants'  ab- 
sence, and  while  the  saloon  was  Id  the  exclnsive 
control  of  the  bartender.  After  pnrchaafng  and 
drinking^  beer,  plaintiff  entered  an  adjoining 
room,  sat  down,  and  fell  aaleep.  While  asleep, 
the  bartender  ponred  alcohol  in  plaintiff's  shoe, 
set  fin  to  the  alcohol,  and  burned  plalntiETs 
foot  HM,  that  defendants,  having  left  tbe 
bartender  in  control  of  the  saloon,  were  liable 
to  plaintiff  for  his  mlscondnct  In  their  place 
of  busineea. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  1 1230;  Dec  Dig.  {  30e.*] 

Appeal  from  Superior  Court,  Padflc  Coun- 
ty;  A.  B.  Rice,  Judge. 

Action  by  Otto  Belike  against  John  Oar^ 
roll  and  others.  Judgment  for  defendants, 
and  plaintiff  aiv)eals.  Berersed  and  remand- 
ed, with  instmctions, 

Chas.  B.  Miller,  for  appellant  Welsh, 
Welsh  &  OIHielan.  for  respondents. 

HADLET.  C  J.  This  IB  an  action  for  dam- 
ages for  personal  Injuries.  The  cause  came 
on  for  trial  before  a  Jury,  and,  at  the  close 
of  the  testimony  submitted  by  tbe  plaintiff, 
the  defendants  moved  that  the  court  dis- 
charge the  Jury  and  enter  Judgment  in  favor 
of  the  defendants.  The  motion  was  granted 
on  the  ground  that  the  evidence  was  insuffl- 
clent  to  sustain  a  verdict  for  plaintiff,  and 
Judgment  was  entered  dismissing  the  action. 
The  plaintiff  has  appealed. 

Appellant's  testimony  showed  the  facts 
bereinnfter  stated,  and  It  Is  even  conceded 
in  respondents*  brief  that  such  facts  appear- 
ed in  evidence.  The  resirandents  John  Car- 
roll and  William  Carroll  were,  on  and  prior 
to  January  15,  1008,  copartners  under  the 
firm  name  and  style  of  **CarroiI  Bros.,"  con- 
ducting a  saloon  In  the  city  of  Raymond, 
Wash.,  In  which  liquors  were  sold  at  retail 
under  a  license  duly  Issued  by  said  city.  Wil- 
liam Bssweln,  who  was  made  a  codefendant 


la  this  acti<m  wlUi  the  Oarrolls,  was  In  die 
employ  of  the  latter  as  their  servant,  and 
was  acting  as  bartendw.  On  the  date  above 
named,  the  appellant  entered  tbe  saloon,  pur- 
cbased  and  drank  a  glass  of  beer,  and  Imme- 
diately thereafter  left  the  barroom  and  en- 
tered an  adjoining  room,  where  he  sat  down , 
in  a  chair  and  fell  asleep.  While  asleep, 
Bssweln,  the  smrant  and  bartender,  poured 
alcohol  in  ftHKHanf  s  shoe  which  was  on  his 
right  toot,  and  set  fire  to  the  alcohol,  which 
burned  tbe  foot  At  tbe  time  of  the  oc- 
currence, neiUier  of  tbe  Oarrolls  was  present, 
and  neither  one  had  knowledge  of  the  act 
of  the  servant  Bssweln,  the  servant,  was 
never  sorved  with  summons  in  tbe  cas^  and 
did  not  appear  In  the  action. 

Appellant's  amended  &(»nplaint,  upon 
whl<A  the  action  was  tried,  was  drawn  upon 
tbe  theory  that  the  reqxmdoits  were  respon* 
slble  ftnr  tbe  acts  of  their  servant  at  tbe  time 
mentioned,  and  that  they  are  liable  in  dam- 
ages for  the  Injuries  received  1^  appellant 
as  the  result  of  the  servant's  act  Beyond- 
ents,  upon  tbe  other  band,  oontend  that  the 
act  of  their  employe  was  entirely  wittioat 
the  scope  of  the  duties  in<dnded  wltbln  his 
anpk^ment,  and  that  buuunudi  as  it  was 
done  without  tbelr  knowledge,  consent,  or 
acaulescence,  they  cannot  be  liable.  If  re- 
spondrats  had  been  present  upon  the  saloon 
premises  and  In  the  Immediate  charge  there- 
of at  the  time,  perhaps,  the  doctrine  that  the 
employer  cannot  be  made  liable  for  the  act 
of  his  servant  committed  wholly  without  the 
scope  of  tbe  duties  ot  tbe  employment  might 
have  applied.  However,  under  the  circum- 
stances shown  by  tbe  facts  In  this  case,  the 
rauploy^  became  at  the  time  more  than  a 
mere  ordinary  servant,  acting  under  the  Im- 
mediate instructions  of  the  master.  The 
master  had  left  tbe  place  in  entire  chaise 
of  this  servant  late  at  night  while  it  was 
yet  open  to  tbe  public,  and  while  patrons 
were  still  invited  to  enter  to  transact  busi- 
ness and  to  receive  tbe  customary  treatment 
accorded  to  customers.  The  master  cannot 
start  a  saloon  to  going,  and  then  go  off  and 
leave  it  to  take  care  of  itself.  In  contenqtla- 
tlon  of  law,  he  must  either  be  present  in 
person,  or  by  some  one  who  represents  him, 
and  who  for  the  time  being  stands  in  his 
shoes  and  acts  in  his  behalf.  The  policy  of 
the  state  toward  the  saloon  business  is  such 
that  the  owner  of  a  saloon  cannot  be  per- 
mitted to  absent  himself  from  his  place  of 
business,  and  then  escape  liability  to  the* 
customers  of  bis  saloon  for  Injuries  receiv- 
ed in  the  manner  that  appellant  was  Injured, 
merely  because  the  owner  is  not  present 
has  not  personal  knowledge  of  the  act  and 
does  not  actually  consent  thereto.  The  busi- 
ness of  selling  intoxicating  liquors  In  this 
state  is  placed  under  many  restraints  by 
law,  among  which  are  tbe  requirements  that 
the  vendor  must  procure  a  license  and  must 
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give  a  bond  c<mditlODed  to  keep  an  orderly 
taoose.  Here  was  a  cnBtomer  who,  as  shown 
tfs  the  erldence  he  sabmltted—and  there  was 
no  other  testimony — quietly  entered  the  sa- 
loon at  a  late  hour  of  the  night,  bought  and 
drank  a  glass  of  beer,  unobtruslrely  and 
peaceably  sat  down  in  a  chair  provided  for 
that  purpose  for  customers,  and  simply  fell 
asleep.  Under  such  circumstances,  he  bad 
a  right  to  rely  upon  the  belief  that  he  was  In 
an  orderly  house  and  would  receive  the  pro- 
tection of  such  an  one.  He  had  a  right  to 
rely  upon  the  belief  that  the  master  was  ei- 
ther present  In  person  or  a  responsible 
and  delegated  repreeentatlve,  keeping  a  care- 
ful lookout  that  the  doings  In  the  bouse 
should  In  all  respects  be  orderly.  The  act 
In  question  cannot  be  called  an  orderly  one. 
It  was  «eentlally  an  extremely  disorderly 
one,  and  was  committed  directly  by  the  per- 
son then  In  charge  of  the  place.  Under  such 
circumstances,  we  think  it  should  be  held 
that  the  employ^  In  charge  was  the  employer's 
delisted  representative  for  that  purpose, 
and  that,  inasmuch  as  the  employers  were 
charged  by  law  with  the  duty  of  preventing 
disorderly  conduct  In  their  place  of  busi- 
ness, they  must  be  liable  when  tbe  act  was 
actually  committed  by  the  person  whom  they 
had  placed  in  control. 

The  case  of  Curran  t.  Olson,  88  Minn.. SOT, 
92  N.  W.  1124,  60  U  R.  A.  T33,  97  Am.  St 
Rep.  517,  involved  facts  quite  similar  to 
those  In  the  case  at  bar;  the  circumstances 
In  the  case  before  us  being,  If  any  different, 
more  as^avatlng  In  ai^Uant's  favor  than 
were  those  In  the  cited  case,  in  that  case 
a  party,  who  had  been  a  patron  of  the  sa- 
loon for  some  days,  and  who  had  spent  all 
his  money,  went  Into  the  saloon  at  about 
1:30  a.  m.,  and  fell  asleep  in  his  chair.  A 
cook  in  a  restaurant  In  the  rear  of  the  sa- 
loon, bel<niglng  to  a  third  party,  went  into 
the  saloon,  got  alcohol  from  the  bartender 
In  charge  of  the  room,  poured  It  upon  the 
foot  of  the  sleeping  man,  and  set  It  on  fire, 
causing  serious  Injury.  It  Is  stated  In  the 
opinion  that  the  evidence  tended  to  show 
that  tbe  bartender  knew,  or  might  have 
known  by  the  exercise  of  the  slightest  care, 
for  what  purpose  the  alcohol  was  to  be  used, 
and  that  he  could  have  prevented  the  In- 
jury. Neither  of  the  proprietors  was  pres- 
ent at  the  time.  It  will  be  seen  that  the 
thing  was  actually  done  by  one  not  even  in  the 
employ  of  iba  proprietors  of  the  saloon,  but 
the  court  said :  *^e  defendants  were  bound 
to  use  reasonable  care  to  protect  their  guests 
and  patrons  from  injury  at  the  hands  of 
vldous  or  lawless  persons  whom  they  know- 
ingly permitted  to  be  In  and  about  their 
saloon.  If  they  delegated  this  duty  to  their 
btLAeejpet,  they  are  responsible  for  his  neg- 
ligence In  the  premises.  Mastad  v.  Swedish 
Brothers,  88  Minn.  40,  85  N.  W.  918,  58  L. 
R.  A.  803,  85  Am.  St  Rep.  446.  The  evidence 


Is  ample  to  sustain  a  finding  by  tbe  Joiy 
that  the  defendants  were  guilty  of  uegllgeace. 
which  was  the  proximate  cause  of  the  plain- 
tiff's injury."  As  we  have  Intimated,  the 
wrong  done  in  the  case  at  bar  was  even 
•worse,  so  far  as  It  Involved  the  proprietor, 
than  was  that  In  the  Minnesota  case,  for  the 
reason  that  in  the  present  case  the  wron; 
was  actually  committed  by  the  ddegated 
representative  of  the  owner,  who  was  at 
the  time  in  entire  charge.  It  ia  true  that. 
In  the  case  of  Peter  Anderson  ft  Co.  t.  Diaz, 
77  Ark.  606,  92  S.  W.  861,  4  L.  R.  A.  (N.  S.) 
649,  113  Am.  St  Rep.  180,  the  facts  were 
essentially  the  same  as  In  the  case  at  bar. 
The  bartender  assisted  a  patron  to  place 
alcohol  upon  the  foot  of  another  patron, 
who  was  asleep,  and  then  set  It  on  &te.  The 
holding  there  was  agreeable  to  respoDdents* 
contention  here,  to  the  effect  that  the  act 
was  without  the  scope  of  the  servant's  duties, 
and  that'  the  employer  vres  not  liable.  For 
the  reasons  we  have  already  stated,  however, 
we  think  the  Minnesota  dedsloo  is  based 
upon  sound  principles,  and  we  decUne  to  fol- 
low the  Arkansas  decision. 

We  think  the  court  erred  In  granting  the 
challenge  to  appellant's  evidence,  and  the 
Judgment  is  therefore  reversed,  and  the 
cause  remanded,  with  instructloiu  to  grant 
a  new  trial. 

CROW,  DUNBAR,  and  FULLERTON,  JJ., 
concur.  BUDKIN  and  CHADWIGE,  JJ..  not 
Bitting. 


MORGAN     RAINIER  BEACH  LUM- 
BER 00. 

(Supreme  Court  of  WasUngtuL  Jan.  5,  1909.) 

1.  Mastxb  and  Sebvant  (I  221*)— Iwjcbt  to 
Sebvaut  —  PaojtiBE  TO  Refaib  DKFEcnnc 
Place  at  Fdtubk  Timb. 

A  msBter  having  promtsed  an  emplof^ 
working  on  its  locomotive  to  repair  a  defec: 
In  Its  track  though  on  the  return  of  the  secti<»o 
boss,  which  would  be  in  a  few  days,  the  risk 
of  injury  to  him  from  the  defect  prior  to  re- 
turn of  the  boss  was  oa  the  emidoyer,  and  noc 
on  him. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  H  638-647;  Dec  Dig-  1 
221.*] 

2.  Master  and  Servant  Q  288*)— Ikjubt  to 
Servant  —  Pbouisb  to  Rbpaib  —  Iwisekt 

Danobb. 

Whether  the  track,  whidi  the  master  piom- 
ised  one  wotUng  thereon  on  a  locomotive  to 
repair  on-  the  return  of  the  section  boss,  was 
80  notoriously  bad,  and  the  danger  of  derail- 
ment BO  apparent  and  obvlons,  that  one  of  ordi- 
nary Intetllgence  would  not  have  incurred  the 
tisk  of  continuing  to  work  there,  so  that  the 
eraploytf  by  conbnuing  to  work  assumed  the 
risk,  10  a  questloa  for  the  jury;  the  evidnce 
not  being  so  deflnite  as  to  leave  no  room  for 
two  opinions. 

[Ed.  Note.— Fm  other  case^  see  Uaster  and 
Servant,  Cent  Dig.  S|  1068-10S8;  Dec.  Dig. 
fi  288.*] 
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8.  BfASTEK  AND  Sebvaht  (|  289*)— Injubt  to 

EteBVAHT— OONTBIBUTOBT  NBOLIOSNOK. 

Whether  an  emi^oyd  did  his  work  in  a 
manner  ooutnLry  to  orders,  dangeroas,  and  con- 
trilniting  to  hie  iajnir  is  a  questicm  for  the 
Jnr7,  on  conflicting  evidence. 

[EJd.  Note.— For  other  caaee,  aee  Master  and 
Senrant,  Cent.  Dig.  ||  10»-im;  Dee.  Dig.  I 

ase.*] 

Appeal  from  Snperlor  Court  Ktag  Coimt7; 
B.  B.  Albertson,  Jndge, 

Action  bj  G.  F.  Morgan  against  tho  Rainier 
Beach  Lnmber  Company.  Judgment  for 
plaintiff.  Defendant  appeals.  Affirmed. 

R.  S.  Eskrldge  and  Philip  Tlndail,  for  ap- 
p^ant   JadESoa  BUbangli,  for  respondent 

FUUfERTON,  J.  The  raptmdeiit  hponght 
tliis  actltm  to  recover  for  peraonal  injuries 
reo^TBd  by  him  while  Id  tihe  employmoit  (tf 
the  appellant  as  a  locomotlTe  mgineer.  The 
appellant  at  the  time  of  the  injury  was  en- 
saged  in  the  hoidneas  of  logging  and  maQo- 
facturlDff  lumber,  and  owned  and  operated  as 
a  part  of  Its  eanlpmoit  a  logging  road  some 
two  miles  In  length,  having  one  terminal  at 
Lake  WashlngtMi,  In  King  comity,  and  the 
other  In  the  timber  towards  ttie  east  Uld- 
way  between  the  terminals  of  the  road  was 
a  switch  back  formed  by  two  switches  some 
800  feet  apart  In  going  towards  the  Lake 
terminal  after  passing  tihe  lint  switch  the 
road  desceuSed  at  a  5  or  6  per  cent  grade 
for  about  6Q0  fOet  when  it  made  a  sharp 
cnrre  to  ttie  left  and  ascended  a  steep  grade 
to  the  second  switch.  In  order  to  ascoid  this 
last  grade  with  a  loaded  train  it  was  neces- 
sary that  the  txaln  have  otmsideraUe  mo- 
mentnm,  and  It  was  costomary  for  the  en- 
gineer to  pass  the  carve  at  a  speed  of  abont 
12  miles  an  hour.  At  the  Ume  the  reqwndent 
was  Injured  he  was  bringing  a  train  load  of 
logs  ttom  the  timber  to  the  lake.  Aft«r  leav- 
ing the  first  switch  the  train  passed  down 
the  grade  In  safe^,  and  at  ite  usual  speed, 
but  whm  it  reached  the  curve  at  the  bottom 
of  the  grade  the  rails  spread  under  the  eur 
gln^  causing  It  to  leave  the  trad^  and  turn 
over.  In  turning  orer  the  engine  canght  the 
respondoit  breaking  his  leg  between  the  knee 
and  ankle,  being  the  injury  for  which  he  snes. 
It  was  riiown  that  the  tnA  was  out  <tf  re- 
pair at  the  idaoe  of  the  acddent,  that  the  n- 
glne  had  left  the  ttack  at  that  point  once 
before  when  drlvw  by  another  en^neer,  and 
that  shortly  before  the  aoddat  a  car  had 
left  the  track  at  this  as  well  as  at  another 
point  on  the  road  because  of  the  defective 
condition  of  the  traA.  The  respondent's  evi- 
dence farther  tended  to  show,  and  the  Jury 
wore  warranted  In  finding,  that  when  the 
car  was  being  rq^laoed  at  the  latter  place, 
which  was  leas  than  a  week  before  the  ac- 
cident the  respondent  complained  to  tiie  ap> 
pellant^s  foranan  irf  the  defective  condition 
eC  the  tnuft  generally,  and  the  place  where 
the  accident  occurred  particularly,  telling  him 


that  the  track  was  tn  need  of  repair,  espe- 
cially at  the  lattar  place.  In  the  same  con- 
nection he  also  complained  of  the  condition  of 
the  engine,  saying  that  the  brakes  did  not 
work  properly.  The  foreman  answered  by 
saying:  That  the  section  boss,  who  had 
charge  of  the  roadbed,  was  away,  bnt  would 
return  In  a  few  days,  when  the  track  would 
be  gone  over  and  put  In  first-class  condition ; 
that  as  to  the  engine  the  company  had  or- 
dered a  new  one,  which  was  then  due  to  ar- 
rive,, and,  as  the  old  one  would  be  discarded 
on  the  arrival  of  the  new  one,  the  company 
did  not  feel  Jnatlfled  In  expending  anything 
more  In  the  repair  of  the  old  one.  The  ap- 
pellant relied  on  these  assurancee  and  kept 
on  with  his  work  when  he  met  with  the  ac- 
cident as  above  recited.  At  that  time  the 
section  boss  had  not  returned,  nor  had  any 
attempt  been  made  to  repair  the  trade  At 
the  trial  Judgment  went  for  the  respondoit 
for  and  this  appeal  was  takoi  tfaere- 

from. 

But  one  contention  is  made  for  reversal, 
namely,  that  flie  evldoice  was  Insuffldent  to 
sustain  the  verdict  and  Judgment  'Dm  Wip- 
pellant  concedes  the  general  rule  that  when 
the  master,  or  some  one  acting  In  his  place 
and  by  his  authority,  promises  to  rttnedy  a 
defect  in  the  place  in  which  or  the  Instru- 
ment with  which  he  requires  his  servant  to 
work  on  the  cmiiplalnt  of  the  servant  the 
servant  does  not  b7  continuing  in  the  em- 
ploymmt  assume  the  risk  of  Injury  from  the 
defect  but  contends  that  there  is  no  room  un- 
der the  facts  shown  in  this  case  for  the  ap- 
plication of  the  doctrine.  Counsel  argue  first 
that  the  promise  was  not  to  repair  Immedi- 
ately <a  within  a  reasonaUe  time  from  tbe 
making  of  fibe  promise^  bnt  was  to  repair 
within  a  reasonable  ttane  afta  the  return  of 
the  sectl<m  boas,  which  confessedly  was  not 
to  odcnr  until  after  a  'few  days"  from  the 
time  the  promise  was  made,  and  actually  did 
not  occur  before  the  happening  of  the  acci- 
dent and  consequently  the  agreement  to  re- 
pair evidenced  by  the  promise  never  became 
(Qieratlve.  The  autiiorltles  are  not  agreed  as 
to  the  principle  on  which  the  liability  of  the 
master  rests  in  this  <aa8s  of  cases,  yet  all  of 
the  modem  cases  agree  that  where  a  servant 
makes  complaint  to  his  master  of  .a  danger^ 
ous  defect  in  his  place  of  work,  or  In  the  ap- 
pliances fumlslwd  him  wlUi  which  to  work, 
and  the  master  makes  an  nncondlti<mal  prom* 
Ise  to  rqiMlr  the  defect  the  risk  of  the  de- 
fect is  cast  upon  the  muter  until  such  time 
as  would  preclude  all  reasonable  expectation 
that  the  promise  ml^t  be  kept  unless  the 
danger  from  the  defect  Is  so  Immhient  that 
no  person  of  ordinary  prudence  would  rUk 
injury  from  It  Crooker  v.  Padfle  Lounge  ft 
BCattress  Ca,  29  Waah.  Sa  69  Pac  859;  Shea 
V.  Seattle  Lumber  Ca,  47  Wash.  7a  91  Pac; 
623;  Hough  V.  Railway  Co.,  100  XT.  S.  218, 
^  L.  Bd.  612 ;  26  Cyc  1209,  and  cases  there 


•FM  otliar  uaw  wt  wm*  tople  u<  Metloa  KUUBSa  In  D«c.  *  Am.  Din.  U07  to  dat*.  *  Baportor  IndcxM 


Digilized  by 


Google 


1122 


98  PAGITIC 


REPORTER. 


(Wash. 


collected.  Bnt  on  whatever  groand  the  li- 
ability mar  be  assumed  to  rest,  there  can  be 
no  distinction  In  principle,  in  so  far  as  the 
liability  of  the  master  Is  concerned,  between 
an  unconditional  promise  to  repair  and  a 
promise  to  repair  on  or  after  a  certain  date, 
or  after  the  happening  of  a  particular  ermt 
The  failure  to  repair  after  being  so  request- 
ed by  the  servant  pats  the  master  In  the 
wrong.  To  fall  to  furnish  his  servant  with  a 
reasonably  safe  place  In  which,  or  a  reason- 
ably safe  appliance  with  which,  to  work  la  a 
violation  of  a  duty  Imposed  on  the  master  by 
law.  Tbe  delay  In  making  the  repairs  Is  for 
his  benefit,  not  that  of  the  servant,  and  the 
time  within  which  It  will  be  made  Is  wholly 
within  his  control.  If  ther^ore  he  chooses 
for  his  own  convenience  to  Induce  his  serv- 
ant to  work  In  a  defective  place  or  work  with 
a  defectlTe  Instrument,  his  liability  must  be 
the  same  whether  he  fixes  a  definite  time 
when  he  will  remove  the  danger,  or  whether 
he  leaves  that  time  Indefinite^ 

^e  cases  dted  by  the  appellant  to  main- 
tain the  contrary  doctrine  are:  Standard  Oil 
Oompany  of  Indiana  v.  Helmlck.  148  Ind. 
467, 47  N.  B.  14 ;  Albrecht  v.  Chicago  ft  North- 
western R.  Ga»  108  Wis.  630,  84  N.  W. 
882,  58 1*  R.  6S3 ;  and  Rice  t.  Snreka  Pa- 
pw  Co.,  70  App.  Dlv.  S36,  75  N.  T.  Supp. 
49.  The  flrst  and  last  of  these  esses  do  main- 
tain the  principle  contended  for,  but  the  first 
was  overruled  by  the  Supreme  Oonrt  of  In- 
diana In  the  subsequent  case  of  Hd?^rian 
Carriage  Co.  v.  Potter.  16S  Ind.  107,  68  N. 
E.  465 ;  the  court  using  this  language!  '^e 
case  of  Standard  Oil  Ca  v.  Helmlck,  148  Ind. 
457,  47  N.  B.  14,  la  urged  upon  our  (»nBld- 
eratlon  as  holding  a  contrary  view.  It  should 
be  noted  that  the  question  In  that  case  re- 
lated to  the  use  of  an  ordinary  crank,  ap- 
plied in  the  usual  way  to  a  square  shank  on 
the  end  of  a  shaft  which  revolved  a  machine 
In  the  occasional  discharge  of  candles.  The 
defect  complained  of  was  the  worn  condition 
of  the  shank,  which  had  been  brought  about 
gradually  by  friction  In  the  use  of  the  crank. 
The  plaintiff  put  on  the  crank,  and,  while  en- 
gaged in  tomlng  the  machine,  the  crank 
slipped  off  and  precipitated  him  against  a 
platform,  whereby  he  was  injured.  The  court 
assigned  .the  Helmlck  Case  to  that  class  to 
which  Meador  v.  Lake  Shore,  etc.,  R.  Co.,  138 
Ind.  290,  37  N.  E.  721,  46  Am.  St  Rep.  384, 
Jenney,  etc.,  Co.  v.  Murphy,  115  Ind.  666, 
18  N.  E.  30,  and  Marsh  v.  Cblckerlng,  101 
N.  Y.  396,  6  N.  E  56,  belong,  which  hold  that 
In  the  use  of  simple  implements  and.  devices 
a  promise  to  repair  Is  not  available  as  a  de- 
fense. What  was  there  said,  contrary  to  the 
view  herein  expressed,  was  unnecessary  to  a 
decision  of  the  case,  and  cannot  be  accepted 
as  authority  In  the  case  at  bar.  Some  ex- 
presslona  in  Bums  v.  Windfall  Mfg.  Co.,  146 
Ind.  2G1,  45  N.  E.  188,  and  probably  other  of 
our  cases  may  appear  In  conflict ;  but  we  are 
satisfled  that  the  better  reasons  and  a  de- 
cided weight  of  authority  support  the  law 


as  above  stated."  Hie  case  from  the  Su- 
preme Court  of  New  York  was  reversed 
the  Court  of  Appeals  In  Rice  v.  Eureka  Paper 
Co.,  174  N.  Y.  885,  66  N.  E  979,  62  Ll  R.  A. 
611,  95  Am.  St  Rep.  685;  that  court  holding 
that  the  promise  which  the  Suprranoe  Court 
held  to  be  a  promise  to  repair  at  a  fixed  time 
was  Is  fact  a  promise  to  repair  generally 
without  limitation  as  to  time.  The  Wis- 
consin case,  while  not  directly  parallel  as  to 
its  facts,  may  be  said  to  support  the  appel- 
lant But  the  Wisconsin  case,  if  It  does  not 
stand  alone.  Is  against  the  great  weight  of 
authwlty.  The  general  rule  la  that  the  mas- 
ter, when  he  promises  to  r^talr  a  detect  at 
a  definite  and  agreed  tlme^  takes  vpon  him- 
self t^e  risk  from  the  time  of  the  ">aklng  <tf 
the  promise  up  to  and  indudlng  the  uplra- 
tlon  of  the  time  specified  for  Ite  fnlflllment. 

In  McTarlan  Carriage  Co.  v.  Potter,  mpn, 
the  servant  was  Injured  by  a  detective  saw 
and  saw  table  which  the  master  tiad  prom- 
ised to  repair  "as  soon  as  the  Job  of  woife 
that  said  company  was  thai  woiUng  on  was 
completed."  The  servant  was  injured  be- 
fore  the  Job  was  completed,  and  It  was  ar^ 
gued  there,  as  here,  that  the  time  tor  the 
execution  of  the  promise  had  not  then  ar^ 
rived.  Hie  court  held  the  master  liable,  us- 
ing this  language  In  Its  opinion:  **A  prom- 
ise to  repair  is  confession  to  a  breach  of  duty, 
and  whea  a  master,  to  right  himself,  requests 
and  induces  a  postponement  either  for  con- 
YOiienoe  or  profit  no  principle  of  Justice  will 
lay  the  burden  of  delay  upon  the  luiofrend- 
Ing  servant.  The  whole  question  is  bottom- 
ed vpm  the  wrong  of  the  master,  and  It  is 
sophistry  to  argue  that  the  servant  by  can- 
Ming  In  the  master's  promise,  for  a  reason- 
able time  In  which  to  cure  the  d^ects,  clear- 
ly obvious  though  they  t>e,  should  be  charge- 
able with  having  waived  the  master's  duty  to 
him,  and  assumed  the  additional  risk  him- 
self. *  *  *  It  is  also  insisted  that  the  com- 
plaint is  had  because  it  shows  that  the  plain- 
tltTs  Injury  was  received  before  the  Job  warn 
completed,  and  before  the  time  for  execution 
of  the  promise  had  arrived;  the  inslstesice 
being  that  the  promise  to  repair,  as  made,  did 
not  begin  to  operate  until  the  Job  was  com- 
pleted, and  that  the  shielding  period  was  the 
reasonable  time  the  plaintiff  might  rely  up- 
on the  performance  of  the  promise  after  the 
completion  of  the  job.  We  cannot  approve 
this  view.  We  perceive  no  sound  reason, 
and  ncme  has  been  suggested,  for  holding  that 
.  BU(A  a  promise  has  no  force  till  the  time  ar- 
rives for  its  execution,  and  that  it  does  not 
become  effective  until  after  It  Is  broken.  It 
Is  clear,  and  the  view  has  the  support  of  an 
overwhelming  weight  of  authority,  Hiat  a 
promise  to  repair  la  at  its  best  the  mMnent 
It  Is  made  and  acrted  upon." 

In  Greene  v.  Minneapolis  ft  St  Louis  Ry. 
Co.,  31  Minn.  248,  17  N.  W.  378.  47  Am.  Rep. 
785,  the  servant  a  locomotive  engineer,  had 
complained  to  the  master  of  a  defect  in  the 
engine  wJUch  he  was  required  to  operate^ 
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and  was  promised  that  It  -vronld  be  rqtalred 
at  the  end  of  the  next  trip.  BefWe  the  end 
of  the  trip  the  servant  iraa  Injured  while 
operating  the  defOctive  engine  and  by  rea- 
son of  tbe  defect  It  was  htid  that  the 
serrant  could  recorer.  DlscnssiDK  the  effect 
1^  the  promise,  the  court  luld:  "If  a  serranl^ 
before  be  enters  a  serylce,  knows,  or  aftor^ 
wards  dlscorers,  that  tiie  Instrumentalities 
fttmlshed  for  his  use  are  defOctlve,  and  un- 
derstands, or  by  ezerdse  of  ordinary  ob> 
serration  ought  to  understand,  tbe  risks  to 
which  he  Is.  thereby  exposed,  and  if,  not- 
withstanding such  knowledge,  he,  without 
objection,  and  without  any  promise  on  tbe 
part  of  the  employcor  tbat  sndi  defects  will 
be  remedied,  enters  or  continues  In  such  ser- 
vice, he  cannot  recover  for  Injuries  resulting 
tberefiwm,  but  will  t>e  deoned  to  have  as- 
sumed all  ^  risks  of  the  emjdoyment  thus 
known.  But  It  Is  now  almost  equally  well 
settled  that  If  a  servant,  who  has  knowledge- 
of  defects  In  the  instrumentalities  furnished 
for  his  us^  gives  notice  thoreot  to  his  em- 
ployer, who ,  thereupon  promises  that  they 
lAiall  be  remedied,  the  servant  may  recover 
for  an  injury  caneed  thereby,  at  least  where 
tbe  master  requested  him  to  continue  In  the 
service,  and  the  injury  occurred  within  the 
time  at  which  the  defects  were  iHromlsed  to 
be  remedied,  and  where  the  instrumentality, 
although  defective,  was  not  so  Imminently 
and  Immediately  dangerous  that  a  man  of 
ordinary  prudence  would  hare  refused  longer 
to  use  it  *  *  *  Oonrts  also  differ  as  to 
the  ground  upon  which  this  should  be  placed. 
Some  place  It  upon  grounds  of  policy  and 
justice,  upon  a  consideration  of  tbe  unequal 
situation  of  master  and  servant ;  others,  up- 
on the  ground  that  in  such  cases,  the  facts 
rebut  the  presumption  of  a  waiver  on  the 
part  of  the  servant;  others,  upon  the  ground 
of  a  contract  on  the  part  of  the  employer, 
implied  from  tbe  facts,  that  if  the  servant 
continues  In  the  service  in  tbe  meantime, 
and  until  tbe  defects  are  remedied,  the  em- 
ployer, and  not  the  servant  assume  tbe 
risks.  We  will  not  attempt  to  determine 
which  of  these  is  the  best  or  most  logical 
reason  for  the  rule,  except  to  say  that  tbe 
last  seems  to  us  very  forcible,  especially 
where  there  is  a  request  to  tbe  servant  to 
continue  In  the  service.  It  Is  sufficient  for 
us  that  the  rule  has  generally  commended 
Itself  to  the  Judicial  mind  (as  it  does  to  us) 
as  founded  in  sound  iwlicy  and  common 
Justice.  If  the  emergencies  of  a  master's 
business  require  him  temporarily  to  use  de- 
fective machinery,  we  fall  to  see  what  right 
be  has  In  law  or  natural  Justice  to  Insist 
that  It  shall  be  done  at  the  risk  of  tbe  serv- 
ant and  not  his  own,  when,  notwithstanding 
the  servant's  objection  to  tbe  condition  of 
the  machinery,  be  has  requested  or  Induced 
bim  to  continue  its  use,  under  a  promise 
thereafter  to  repair  It" 

In  the  case  of  Boux  t.  Lumber  Co..  86 


UldL  4S  N.  W.  10^  18  Ih  R.  A.  728, 
24  Am.  St  Bep.  102,  the  servant  was  em- 
pl<^ed  In  tb»  master's  sawmill.  He  was 
working  dose  to  beveled  gear  wheels,  wfilch 
np  to  the  day  jtrecedlng  tbB  accident  had 
been  covered.  On  the  day  preceding  the  ac- 
cident the  coTOrii^  became  bn^en,  and  at 
nij^t  t3ie  servant  called  the  master's  atten- 
tion to  the  fact  When  the  servant  reaclied 
the  mill  on  the  morning  of  tbe  accident  he 
saw  that  the  defect  had  not  bem  remedied, 
and  again  called  the  master's  attentton  to  it 
Tlie  master  promised  to  r^ir  it  at  tbe 
noon  hour,  telling  tbe  servant  to  take  care 
of  himself  nntll  that  hour.  Before  the  noon 
hour,  tbe  servant's  clothitfg  caught  In  the 
exposed  gearing,  and  his  1^  was  drawn 
tbereltt  and  cnuhed.  On  appeal  from  a 
judgment  in  his  favor,  tbe  court  said:  "It 
is  ui^^  that  plaintifTs  knowledge  of  tbe 
exposed  and  dangerous  condition  of  this 
gearing  was  equal  to  tbat  of  bis  employers, 
and  by  continuing  bis  work  he  assumed  the 
risk.  This  rule  of  law  la  not  applicable  to 
the  clrcumstancM  of  the  present  case.  The 
risk  to  which  plaintiff  was  exposed  on  the 
day  of  the  Injury  was  not  one  ordinarily  in- 
cident to  his  employment  The  danger  was 
not  ohq  existing  at  tbe  time  of  his  engage- 
ment It  was  a  temporary  peril.  It  did  not 
arise  until  tbe  day  before  the  Injury.  In 
view  of  tbe  danger,  this  very  maclilnery  had 
been  covered  up.  Plaintiff,  acting  as  a  pru- 
dent man  should,  bad,  on  the  evening  before, 
and  again  on  the  very  morning  of  tbe  acci- 
dent, notified  defendant  of  tbe  fact  tbat  tbe 
gearing  was  exposed,  and  defendant  bad,  In 
recognition  of  tbe  danger,  and  of  plaintiff's 
exposure  thereto,  promised  to  replace  tbe 
covering,  and  Instructed  tbe  plaintiff  to  con- 
tinue his  work  until  noon,  when  It  should 
be  done.  There  was  no  voluntary  assump- 
tion of  tbe  risk  on  tbe  part  of  tbe  plaintiff. 
He  proceeded  under  protest  It  was  defend- 
ant's bounden  duty,  when  notified,  to  re- 
cover this  gearing.  It  was  postponed  to  suit 
defendant's  convenience,  and  not  tbat  of  tbe 
plaintiff."  Other  cases  to  tbe  same  effect 
are  tbe  following:  Anderson  v.  Seropian,  147 
Cal.  201,  81  Pac.  621;  Louisville  Hotel  Co. 
V.  Kaltenbrun  (Ky.)  SO  S.  W.  1163;  King- 
Ryder  Lumber  Co.  v.  Cochran,  71  Ark.  56,  70 
S.  W.  606;  Cudahy  Packing  Co.  v.  Skoumal, 
126  Fed.  470,  60  C.  C.  A.  30a 

In  Andrecslk  v.  New  Jersey  Tube  Ca,  73 
N.  J.  I^w,  664,  63  Atl  719,  4  L.  B.  A.  (N.  S.) 
913,  it  appeared  tbat  a  servant  in  charge  of 
a  machine  in  his  master's  mill  discovered 
a  defect  In  the  machine  some  time  prior  to 
10  o'clock  In  the  morning,  and  at  that  hour 
complained  to  tbe  superintendent  concerning 
It.  The  superintendent.  In  answer  to  the 
complaint  said  to  him:  "You  go  right  ahead 
with  the  work.  We  are  overloaded  with 
work,  and  at  tbe  noon  hour  I  will  fix  this 
for  you."  The  servant  worked  until  the  noon 
hour  without  injury.   Gibe  defect  was  not 
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nnwdlad  at  the  nocm  honr,  and  the  aMTaiit 
went  tQ  work  with  tbe  machine  without 
further  complaint,  knowing  that  the  defect 
had  not  beoi  repaired,  and  was  Injnrad  at 
S  o'clo^  that  afternoon.  The  court  held  he 
could  not  nearer,  that  the  ^ect  of  the 
promise  waa  to  cast  upon  the  master  the 
liability  from  the  time  of  the  promise  to 
the  time  he  agreed  to  make  the  repairs,  but, 
not  having  made  them  at  the  time  agreed 
upon,  to  the  knowledge  of  the  servant,  the 
risk  of  Injury  thoeafter  was  asaumed  hy 
the  sMrant. 

The  same  doctrine  was  announced  bj  the 
Supreme  Judicial  Court  of  Maine  In  tbe  case 
of  Dempsey  t.  Sawyer,  95  Me.  205,  49  Atl. 
1086.  In  the  case  at  bar  the  respondent  was 
Injured  prior  to  the  return  of  the  section 
boss,  and  prior  to  the  time  it  was  Indicated 
by  the  master  that  he  would  return.  These 
cases  therefore  support  tbe  rule  contended 
for  by  the  respondent,  since  tbe  time  In 
which  the  repairs  were  to  be  made  had  not 
yet  arrived.  Whether  tbe  rule  announced 
by  them,  to  the  ^ect  that  the  liability  for 
tbe  defect  terminates  at  tbe  expiration  of 
the  time  fixed  If  the  lepalrs  are  not  then 
made,  Is  or  Is  not  sound,  we  need  not  here 
detoiiUne;  bat  It  is  probable  that  this  rule, 
like  many  others  pertaining  to  this  class  of 
cases,  must  be  gowned  largely  by  tbe  clr^ 
cumstances.  Since  defects  such  as  were 
complained  of  In  the  case  at  bar  could  not 
ban  been  repaired  at  an  Instant,  or  per- 
haps without  aeveral  daytf  labor,  It  would 
be  much  more  rational  to  hold  that  the  Ua- 
blll^  continued  until  such  reasonable  time 
after  tbe  section  bon'  retnm  as  It  would 
take  to  make  tbe  r^Ira;  but,  be  this  as 
It  may,  we  are  clear  that  the  appellant,  by 
promising  to  repair  the  dtfeets  In  the  track 
on  the  retom  of  the  section  boss,  1»ok  upon 
itself  the  liability  for  any  Injury  to  the 
respondent  arising  from  the  defect  between 
tbe  hour  of  making  the  promise  and  the  time 
flxoa  for  the  section  boss'  return,  and,  as  the 
injury  to  the  respondent  happened  between 
those  dates,  it  was  llaUe  to  respond  in  dam- 
agea  tor  that  Injury. 

It  la  next  said  that  the  appellant  ia  ex- 
eased  flrom  ItobUity  for  the  reasni  that  the 
track  was  so  notoriously  bad,  and  the  danger 
of  the  accident  from  derallmoit  ao  apparent 
and  obvious,  that  no  person  of  ordinary  In- 
tolUgence  and  prudence  would  have  incurred 
the  risk;  but  we  do  not  think  the  evidence 
upon  this  anestion  was  ao  definite  as  to 
leave  no  room  for  two  c^inlons,  and,  unless 
It  was  thus  definite,  the  question  was  for 
the  Jury.  The  court  rightly  submitted  It  to 
them. 

Whether  the  respondent  operated  the  train 
In  a  dangerous  manner,  and  contrary  to  the 
orders  of  the  an;>ellaot,  and  whethw  this 
manner  of  operating  the  train  ccmtrilnited 


to  bis  injury,  wpre  likewise  4uesti<HU  of  fact 
for  the  Jury.  The  evidence  being  in  conflict 
upon  tliese  qnestlonB,  tlie  right  to  determine 
its  preponderance  was  with  the  Jury.  Tbe 
right  does  not  rest  with  tike  appellate  court 
The  Judgment  Is  aflSrmed. 

MOUNT,  CROW,  and  RUDKIN,  JJ,  con- 
cur. HADLEY,  O.  J.,  and  DUNBAXl  and 
CUAOWICK,  JJ.,  not  slttlns. 


J1SNSBN  T.  8FOEANE  FAIXS  ft  N.  BT.  CO. 
(Supreme  Oonrt  oC  WaahlngtoD.   Jan.  T,  190B.> 

1,  New  Tbiai,  (I  95*)— Gbouitds— Sdbfsise. 

A  new  trial  cannot  be  properly  granted 
for  surprise  unless  tbe  applicant  shows  thsC 
be  was  surorised  in  fact,  that  ordinary  pm- 
dence  would  not  have  guarded  against  it,  that 
tbe  claim  of  surprise  was  iwtqieiiy  made  known 
to  the  trial  court,  and  a  eonclanance  asked. 

[Bd.  Note.— For  other  cases,  sev  New  Trial. 
Cent  Dig.  |  190;  Dec  Dig.  |  95.*] 

2.  Naw  Tbiai,  (|  97*>— SnapBiss— Bvzdkncb. 

In  an  action  against  a  carrier  for  loss  of 
goods,  the  carrier's  answer  pleaded  a  copy  of 
the  sai^^ina  contract  Ihniting  its  liability  to  $5 
per  hundred.  After  a  bill  of  particalars  had 
been  furnished,  showing  the  tune  and  place 
where  the  contract  was  signed,  plaintiff  replied 
admitting  tbe  signing  as  pleaded.  On  the  tak- 
ing of  depositions,  the  signing  of  the  contract 
by  ^aintiFe  wife  waa  fully  gcme  into,  and.  oo 
IHaintilTs  counsel  claloUog  that  tlie  carbon  copj 
of  the  wife's  signature  was  not  gttiuine,  the 
carrier's  attorney  objected  for  incompetency,  ir> 
relevancy,  etc  No  saggestion  waa  made  at 
the  trial  of  surpriBe  at  oefendant's  claim  thst 
the  contract  waa  signed  by  tbe  wife,  nor  until 
after  judgment  was  ordered  In  accordance  with 
the  contract  EeU.  that  plaintiff  was  not  en- 
titled to  a  new  trial  for  surprise  because,  prior 
to  tbe  trial,  the  wife's  signature  liad  been  com- 
psred,  and  an  agent  of  a  coanecting  carrier 
had  admitted  diat  there  was  no  almilaritr  be> 
tween  the  nifrnatare  on  the  copy  of  the  contract 
and  the  wife's  genuine  signature. 

[EM.  Note.— For  other  cases,  see  New  Trial. 
Cent  Dig.  if  195^  197,  IAS;  Dec  Dig.  {  97.*I 

Appeal  from  Bnpe^xa  Court;  Spokane 
Oonnty;  Wm.  A.  Hun^e,  Judge; 

Action  OL  J.  Jmsen  against  the  SptAane 
Falls  ft  Northern  Railway  Company  and 
another.  The  action  was  dismissed  as  to 
the  Great  Northern  Railway  Company,  and 
an  order  for  jui^^oit  for  jrialntUT  for  less 
than  the  relief  demanded  waa  set  aside  as 
to  defendant  Spoltane  Falls  ft  Nortbmi  Rail- 
way Company  on  idalntlfTs  ai^lcatlon  ttse 
a  new  trial  because  of  alleged  surprise,  and 
defCTdant  Spokane  Falls  ft  NorOiem  Ball- 
way  Company  appeals.  Bemsed,  wttb  di- 
rections. 

M.  J.  Gordon  and  A.  J.  iJiughon,  for  ap- 
pellant Jblm  L.  Dirks*  for  reqrandent. 

RUDKIN,  J.  This  action  was  instituted 
against  tbe  Spokane  Falls  &  Northern  Rail- 
way Company  and  the  Great  Northern  Rail- 
way Company  to  recover  the  value  of  certain 
household  goods  shipped  over  the  line  of  the 
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former  company  from  the  Little  Dalle*  to 
Spokane  and  lost  In  trauait.  Amons  other 
def^iaea  Interposed,  the  separate  answer  of 
the  Spokane  Fatlls  &  Northern  Railway  Com- 
pany alleged  that  In  express  consideration 
of  the  freight  rate  for  which  it  agreed  to 
transport  the  goods,  and  as  a  condition  upon 
which  the  gooda  were  to  be  transported  for 
snch  rate,  the  plaintiff  signed  a  special  con- 
tract, which  is  set  forth  in  the  answer,  by 
the  terms  of  which  the  liablUtT*  of  the  rail- 
way company  for  the  loss  of  the  goods  Is 
limited  to  ¥5  per  hundredweight  By  his 
reply  the  plaintiff  expressly  admitted  the 
signing  of  this  shipping  receipt  or  bill  of  lad- 
ing. The  case  was  tried  before  the  court 
without  a  Jury,  and  at  the  conclusion  of  the 
trial  the  court  found  the  facts  as  alleged  In 
the  separate  answer,  found  that  the  plain- 
tiff had  signed  the  limited  liability  contract, 
and  ordered  Judgment  In  favor  of  the  plain- 
tiff and  against  the  Spokane  Palls  .&  North- 
ern Railway  Company  for  the  sum  of  fll.29, 
being  at  the  rate  of  $5  per  hundredweight 
for  the  goods  lost  The  action  was  dismissed 
as  to  the  Great  Northern  Railway  Company. 
A  motion  for  new  trial  was  thereafter  In- 
terposed  by  the  plaintiff  on  the  ground  of 
newly  dlacorered  evidence  and  accident  and 
surprise  which  ordinary  prudence  could  not 
have  guarded  against  The  motion  was 
granted  as  to  the  Spokane  Palls  &  Northern 
Railway  Company,  solely  on  the  ground  of 
accident  and  surprise,  and,  from  the  order 
granting  Uie  new  trial,  that  company  has  ap- 
pealed. 

At  the  trial  of  the  action  two  witnesses 
for  the  appellant  testified  that  the  wife  of 
the  respondent  signed  the  special  contract 
or  shipping  receipt  set  forth  in  the  answer, 
in  their  presence,  at  Northport  Wash.,  and 
the  respondent  admitted  that  his  wife  had 
authority  to  sign  the  contract  In  hla  behalf. 
If  she  did  so.  The  accident  and  surprise  for 
which  the  new  trial  was  granted  arose  out 
of  the  following  facts:  The  respondent  made 
affidBTit:  That  on  or  about  May  12. 1907.  the 
dty  at^nt  of  the  Great  Northern  Railway 
Company  at  Butte,  Mont,  exhibited  to  him 
and  his  attorney  a  carbon  copy  of  the  con- 
tract set  forth  In  the  answer,  that  the  respond- 
ent and  his  attorney  and  the  Great  Northern 
agent  compared  the  signature  "C.  J.  Jensen" 
appearing  on  the  carbon  copy  with  signa- 
tures written  by  the  respondent's  wife,  as 
the  same  appeared  In  certain  letters  written 
by  her  before  the  present  controversy  arose; 
that  the  Great  Northern  agent  admitted 
that  there  was  no  similarity  between  the 
signature  affixed  to  the  carbon  copy  and  the 
signature  appended  to  the  letters  exhibited 
to  him;  that  In  view  of  the  admissions 
made  by  this  agent  the  re^ndent  did  not 
understand  or  believe  that  an  attempt  would 
be  made  to  prove  that  his  wife  signed  his 
name  to  the  special  contract;  and  that  If  he 
had  so  understood  or  believed  he  could  have 
produced  a  large  number  of  letters  written 


by  his  wife  whldi  would  show  that  It  was 
a  physical  impossibility  for  her  to  write  or 
sl^  his  name  in  the  style,  manner,  or  ap- 
pearance  that  the  same  appeared  in  the 
wrlttoi  contract  It  will  thus  be  seen  that 
the  respondent  was  surprised  solely  because 
of  his  reliance  on  certain  statements  or  ad- 
mlssions  made  by  an  agent  of  the  Great 
Northern  Railway  Company  at  Butte,  Mont; 
but,  aside  from  the  fact  that  this  agent  had 
no  authority  to  bind  either  this  appellant 
or  his  own  company  by  any  such  statements 
or  admissions,  and  the  further  fact  that 
the  respondent  bad  no  right  to  rely  upon 
them,  It  clearly  appears  that  the  respond- 
ent's attorneys  were  neither  surprised  nor 
misled,  and  It  Is  a  significant  fact  that  the 
Montana  attorney,  who  was  present  at  the 
time  the  admissions  i^ere  made,  and  who 
afterward  examined  the  respondent  and  his 
wife  at  the  time  their  depositions  were  tak- 
en, makes  no  such  claim  in  his  affidavit  filed 
In  support  of  the  motion.  The  record  before 
ua  affords  abundant  evidence  that  the  re- 
spondent's attorneys  were  at  all  times  fully 
aware  that  this  special  contract  was  a  vital 
Issue  in  the  case.  The  app^lant's  answer 
setting  forth  a  copy  of  the  contract  was  fil- 
ed on  January  ^  1907.  On  January  30, 
1907,  the  respondent  demanded  a  hill  of  par- 
tlculara  stating  at  what  station  the  speclai 
contract  was  signed,  on  what  date,  and  In 
whose  presence.  On  Pebruary  2,  1907,  the 
bill  of  particulars  was  furnished,  stating 
that  the  contract  was  signed  at  Northport. 
Wash.,  on  the  18th  day  of  August  1905.  In 
the  presence  of  the  company's  cashier,  W.  C. 
Stevens,  and  others  whose  names  the  ap- 
pellant was  unable  to  recall.  On  Pebruary 
13,  1907.  a  reply  was  filed  by  the  respondent 
formally  admitting  the  signing  of  the  bill 
of  lading  as  set  forth  in  the  answer,  and 
that  reply  has  never  been  changed  or  amend- 
ed so  far  as  the  record  discloses.  When  the 
depositions  of  the  respondent  and  his  wife 
were  taken  in  Montana  two  days  after  this 
conversation  with  the  Great  Northern  agent 
at  Butte,  the  question  of  the  signing  of  this 
contract  the, respondent's  wife  was  fully 
gone  Into  on  both  direct  and  cross-examina- 
tion, and  when  the  respondent's  attorney 
stated,  in  the  course  of  teklng  the  deposi- 
tions, that  he  and  the  Great  Northern  agent 
had  compared  the  signature  appearing  on 
the  carbon  copy  of  the  contract  with  other 
signatures  of  Mrs.  Jensen  and  concluded  that 
the  signature  on  the  carbon  ct^y  was  not 
the  signature  of  Mrs.  Jensen,  counsel  for 
appellant  promptly  objected  to  the  statement 
on  the  groimd  that  the  same  was  Incompe- 
tent Irrelevant  and  Immaterial.  No  sug- 
gestion of  accident  or  surprise  was  made  to 
the  court  at  any  time  during  the  trial  nor 
until  after  the  adverse  decision  was  an- 
nounced. It  seems  to  us  that  a  bare  Inspec- 
tion of  this  record  should  convince  one,  with- 
out argument  or  citation  of  authority,  that 
the  claim  of  surprise  as  that/term  J%-iii|r 
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dentood  In  flw  law,  la  wboHy  onfonnded. 
and  tbat  flie  new  trial  waa  ImproTidentlr 
granted. 

Before  a  new  trial  can  be  granted  on  the 
ground  of  snrpriae.  It  la  Indlapenaable  tbat 
the  applicant  abould  show:  (1)  lliBt  be  waa 
surprised  In  fiict;  (2)  tbat  ordinary  pru- 
dence  on  bis  part  would  not  bare  guarded 
egnlnst  It;  and  <8)  that  the  claim  of  sur- 
prise was  promptly  made  known  to  the  trial 
court  and  a  continuance  asked  for.  In  our 
opinion  the  showing  made  In  tbla  case  Is 
lacking  In  all  three  of  these  essentials.  Wil- 
son Waldron,  12  Waab.  149,  40  Pac.  740; 
Plncoa  T.  Puget  Bound  Brewing  Co.,  18 
Wash.  108,  60  Pac  9S0;  State  t.  Power,  24 
Wash.  84.  as  Pac  1112,  63  L.  B.  A.  902; 
Beeder  r.  Traders'  Bank,  28  Wash.  139,  68 
Pac  461;  State  t.  Yance,  29  Waab.  435,  70 
Pac.  84;  Clemans  t.  Weatem,  89  Wash.  290, 
81  Pac.  824;  Domontler  t.  Stetson  Mill 
Co..  39  Wash.  264.  81  Pac  603;  Wooda  t. 
Globe  NaTlgatlon  Co.,  40  Waab.  876.  82  Pac 
401.  When  a  case  has  been  once  flnallj  tried, 
and  a  declalon  rendered,  the  state,  as  well  as 
tbe  snccesafnl  litigant,  has  an  Interest  In 
tbe  resDlt,  and  a  retrial  abould  not  be  grant- 
ed on  any  such  showing  aa  appears  In  this 
record. 

The  order  granting  the  new  trial  la  rerera- 
ed,  with  directions  to  enter  Judgment  <«  flw 
findings  of  fact  and  «mchiA<nia  oC  law. 

HADLBY,  a  J.,  and  CROW,  FULLER- 
TON,  MOUNT,  and  DUNBAB,  JJ.,  concur. 


NORTHERN  PAa  BY.  CO.  GDOROB 
et  xtx. 

(Sapreme  Court  of  Washington.    Dec  SO, 

19080 

1.  E^EcncznT  (I  9*)— Title  op  PLAiirmrr. 

PlaiDdff,  being  the  holder  of  the  legal  title 
tbroiigb  a  patest,  baa  title  to  support  its  action 
of  ejectment 

[Bd.  Note.— For  other  eases,  see  Ejectment, 
Dec  Dig.  f  9.*] 

2.  Public  Lards  (|  80*)— Rulboad  Qsaht— 
Land  "Bbsbbved." 

Land  was  not  "reserved"  from  sale  at  the 
time  the  graot  of  laud  to  the  Northern  Padfie 
Railroad  Companr,  aoder  Act  Cong.  July  2, 
1864,  c.  217,  13  Stat  366,  attached,  though  a 
donation  ciaim  of  W.,  under  Oregtm  D<mation 
Act  Sept  25,  1860  (Act  Sept.  25,  1860^  >  76,  9 
Stat  496),  embraced  It  In  1864;  soeta  daim 
haTing  been  dnally  located  by  aairey  wholly 
ontBide  audi  land  before  the  nllroad  oonqHuiy 
■elected  its  lands. 

[Ed.  Note— For  other  eases,  see  Public  Lands, 
Dec  Dig.  I  8a* 

For  other  definitions,  see  Words  and  Phraaes,- 
ToL  7,  pp.  6144.^148^ 

8.  Adverse  Pobsebsioh  (S  50*)— Auakdon- 

HENT. 

Any  claim  of  adverse  possession  defend- 
ant was  abandoned  by  his  leaalng  the  property 
of  plaintiff. 

[Ed.  Note.— For  other  eases,  see  Adverse  Pos- 
session. Cent  Dig.  I  257;  Dec  Dig.  {  50.*] 


Appeal  from  Superior  Court.  Pierce  Coon- 
ty;  M.  L.  CUfford,  Judge. 

Action  by  the  Northern  Pacific  Ballway 
Company  against  Martin  Gebrge  and  wife 
Judgment  tm  plalntUT,  and  defendants  ap- 
peal. Affirmed. 

L.  OL  SteT«ison  and  C  L.  Westcott,  for 
appellants.  B.  8.  Grosacup  and  W.  C.  Mor- 
row, for  respoudoit 

MOUNT,  J.  Req^ondoit  brought  this  ac- 
tion In  ejectment  against  tbe  appeUanta. 
Tbe  cause  waa  tried  to  the  court  below  witli- 
out  a  jury.  The  trial  resulted  In  a  Judgment 
in  favor  of  tbe  plaintiff,  tbe  drfendants 
appeal. 

Tbe  property  in  dispute  is  a  strip  of  land 
In  lot  7,  section  lO,  township  19  N.,  of  range 
5  E.  W.  M.,  lying  between  two  parallel  Unea 
distant  33  feet  and  200  feet  respecttrelj, 
northerly  from  the  center  line  of  respond- 
ent's main  track  of  railway,  crossing  said 
lot  7.  Said  parallel  lines  run  paralld  to 
the  center  line  of  the  railway.  Tbe  re- 
spondent claims  this  land  as  a  part  of  a 
grant  of  right  of  way  under  tbe  act  of  Con- 
gress aM>roTed  July  2.  1864  (Act  July  2, 
1904,  c.  217.  18  Stat  86S)  to  tbe  Northern 
Pacific  Rallroal  Company.  The  appellants 
claim  tbat  at  tbe  time  of  the  passage  of  the 
act  of  1864,  tbe  land  In  question  was  not 
public  land  of  the  United  States,  by  reaam 
of  the  fact  tbat  in  October,  1854,  one  Henry 
Wbitesdl.  father  of  one  of  the  appellants, 
settled  upon  tbe  320aCTe  tract,  Inclndlng 
the  land  In  question,  as  a  donatlOQ  land 
claim  under  tbe  act  of  Congress  spprored 
September  27,  1860  (Act  Sept  27,  1850;  c 
76,  9  Stat  486);  that  said  Whitesell  waa 
In  possession  of  the  land  at  tbe  time  of  tbe 
passage  of  the  act  of  1864.  Appellants  claim 
title  by  adverse  possession  for  a  period  of 
more  than  10  yeam  At  tbe  trial  It  appeared 
tbat  tbe  Northern  Pacific  Railroad  Company, 
on  March  26,  1884.  filed  in  the  ofltce  of  tbe 
commlasloner  of  tbe  General  Land  Office  Ita 
map  of  d^nlte  location  of  that  portion  of 
Its  road  extending  over  the  land  in  qoee- 
tlon.  and  thereafter  duly  constructed  tbe 
road,  T^lch  construction  was  reported  to 
the  President  of  the  United  States,  and  sc- 
ented on  October  7.  1884;  tbat  the  land  in 
Question  was  selected  by  tbe  railroad  com- 
pany on  February  25,  1885;  that  tbe  sdec- 
tlon  was  approved  In  May.  1895,  and  patent 
Issued  to  tbe  company  in  the  same  month: 
that  there  had  been  no  filing  cm  tbis  land 
by  any  person  other  tban  the  railroad  com- 
pany; and  that  so  far  as  the  records  show, 
the  land  was  public  land  at  the  time  of  tbe 
passage  of  tbe  act  of  1864.  It  also  appeared 
tbat  the  resj^ndent  has  at  all  times  been 
aasessed  and  paid  taxes  on  the  land.  It  also 
appears  that  tbe  appellanta.  In  the  year 
1807,  leased  ^m  tbe  respondent  tbe  right 


•rm  other  turn  bm  umt  topio  and  SMtlon  NUUBBR  In  Dee.  *  Am.  XHgi.  U07  to  data,  *  Reporter  Zn««zM 

Digilized  by  Google 


Wash.) 


BANK  OF  MONTREAL  t.  GUSE. 


1127 


to  fence  and  colttvate  the  land  in  question, 
for  the  period  of  3  years  from  May  1st  of 
that  year.  On  the  part  of  the  appellante  It 
appears  that.  In  the  year  1654  Henry  White- 
sell,  under  the  provisions  of  the  act  of  Con- 
gees approved  September  27,  1S60,  entitled 
"An  act  to  create  the  office  of  surveyor  gen- 
eral of  public  lands  In  Oregon  and  to  pro- 
vide for  the  survey  and  to  make  donations 
to  settlers  of  said  pnblld  land,"  settled  upon 
a  certain  sao-acre  tract  of  land,  vrhlch  tract 
Included  the  land  In  question  In  section  19. 
In  the  year  1873  the  donation  claim  of  Mr. 
Whltesell  was  surveyed  by  the  surveyor  gen- 
eral, whose  duty  it  was  to  locate  such 
claims,  and  the  claim  of  Mr.  Whltesell  was 
located  wholly  In  section  30.  township  19 
N.,  range  6  £1.  W.  M.,  and  covered  no  part 
of  the  property  In  question  now;  that  sub- 
seqnently  Mr.  Wliitesell  proved  his  claim  to 
the  land  as  located  by  the  surveyo^r  general, 
and  received  a  patent  therefor,  which  was 
accepted  and  filed  of  record.  The  land  so 
patented  was  wholly  within  section  30,  and 
did  not  embrace  lot  7,  in  section  19,  the  land 
in  question. 

Two  points  are  contended  for  by  appel- 
lants: (1)  That  respmdent  must  recover 
upon  the  strength  of  its  own  title;  and  (2) 
that  the  land  in  qaestion  was  not  public 
land  at  the  time  of  the  passage  of  the  act 
of  1804.  As  to  tlie  flMt  point,  it  clearly  ap- 
pears that  the  respondent  is  the  holder  of 
tb.9  legal  title  through  a  patent  from  the 
KOTernment,  which  la  sufficient  The  sec- 
ond point  depends  upon  the  fact  whether  the 
daim  of  Mr.  Whltesell,  Initiated  In  1854,  re- 
moved the  land  In  question  from  the  opera- 
tion of  the  grant  of  1864.  Conceding,  with- 
out deciding,  that  the  anMtlants  may  now 
raise  this  question,  it  appears  to  have  been 
aetUed  adversely  to  their  contention  by  the 
Supreme  Court  of  the  United  States  in  the 
case  of  Oregon  &  California  R.  Co.  v.  United 
SUtes,  190  U.  S.  188,  23  Sup.  Ot  878,  47  L. 
Hd.  lOlSf  wh^  the  court  said,  at  page  196 
of  190  TJ.  8..  at  page  877  ot  2S  Sup.  Ct  (47 
U  Bd.  101!^:  <*It  Is  dear  that  title  to  the 
land  here  in  question  never  passed  from  the 
United  States  under  the  donation  acts  of 
1860  <Act  Sept  17,  1800.  C  78,  9  Stat  496) 
and  1853  (Act  Feb.  14,  1858,  c.  80.  10  Stat 
158^  since  the  donation  was  only  made  to 
those  *wfao  shall  have  resided  upon  and  cul- 
tlTated  the  same  for  four  consecutive  years, 
and  shall  otherwise  conform  to  the  provi- 
sions of  this  act'  Hall  v.  Russell.  101  U.  S. 
603,  25  U  Ed.  820;  Maynard  v.  Hill.  125  U. 
8.  190,  S  Sup.  Ct  723,  31  L.  Ed.  654.  As 
these  conditions  were  never  compiled  with, 
the  land  continued  to  be  the  property  of  the 
United  States,  to  which  the  railroad  grant 
■absequently  attached,  unless  such  grant 
vas  defeated  by  the  fact  that  the  donation 
notification  still  remained  of  record  Id  the 
office  of  the  Burr^r  generaL  As  the  land 


had  neither  been  'granted,  sold,  *  *  *  oc- 
cupied by  homestead  settlers,  pre-empted, 
or  otherwise  disposed  of,'  the  bill  can  only 
be  sustained  upon  the  ground  that  at  the 
time  land  was  selected  it  was  'reserved' 
from  sale.  But  for  what  purpose  was  it 
reserved?  Not  for  the  donation  settler,  since 
he  tiad  abandoned  the  land  15  years  before; 
not  for  the  United  States,  since  every  possi- 
ble incumbrance  bad  been  removed  from 
it  and  it  had  lapsed  Into  Its  original  con- 
dition of  public  land,  open  to  preemption 
or  sale.  It  Is  true  the  donation  notification 
had  not  been  formally  canceled,  but  the 
donation  acts  made  no  provision  tor  such 
cancellation,  although  it  may  perhap?  have 
been  within  the  power  of  the  land  depart- 
ment to  take  such  action  even  prior  to  the 
act  of  1894  (Act  July  26,  ie&4.  c  163.  28 
Stat  122  [U.  S.  Oomp.  St  1901,  p.  1522]). 
This,  however,  was  not  done,  and  the  land 
might  have  remained  In  that  condition  per- 
manently liad  not  some  other  pereon  applied 
to  enter  or  purchase'  it  by  showing  that  it 
had  been  abandoned  by  the  original  donee. 
But  If  this  may  be  done  by  an  Individual 
pre-emptor,  why  may  not  a  railroad  com- 
pany do  the  same  thing  by  claiming  the  land 
under  Its  grant,  and  showing  in  defense  of 
this  suit  that  it  had  actually  been  abandon- 
ed? *  •  *  We  think  that,  considering  the 
fact  that  14  years  had  elapsed  since  original 
settlement,  tlie  railroad  company  would  be 
authorized  to  Infer  that  the  donee  had  aban- 
doned the  land,  as  in  fact  appears  to  have 
been  the  case.  Under  the  facts  of  the  case 
we  think  the  lands  were  not  reserved  with- 
in the  meaning  of  the  granting  act."  So  in 
this  case,  prior  to  the  time  of  the  location 
of  the  railway  upon  the  land,  Mr.  Whltesell 
had  abandoned  the  same,  and  in  lien  thereof 
had  acquired  title  to  the  land  in  section  30. 
The  land  In  question  was  therefore  not  re- 
served at  the  time  the  grant  of  the  railway 
company  attached. 

If  there  was  a  claim  of  adverse  possession 
of  this  land  by  the  appellants  prior  to  the 
lease  of  1897  above  referred  to,  such  claim 
was  abandoned  by  the  making  of  the  lease. 

The  judgment  of  the  trial  court  appears 
to  be  right,  and  Is  therefore  affirmed. 

HADLET.  a  J.,  and  CROW,  DUNBAR, 
FULLERTON,  and  CHADWICK.  JJ..  con- 
cur. 


BANK  OF  MONTRBAIi  r.  OUSB. 

(Supreme  Court  of  Washingtoo.    Jan.  5,  1909.) 

1.  Limitation  of  Actions  (i  146*)  —  Ao- 
knowlbdohent  —  acknowlbdoubnt  os 
New  Pbomise— Statutbs. 

Under  Ballinger's  Ann.  Codes  &  St  4816 
(Plerce'H  Code,  S  300).  providing  that  no  ac- 
knowledgment or  promise  shall  be  aufficlent  evi- 
dence of  a  new  contract  to  take  the  ease  out  ot 
the  bar  of  limitation,  imless  the  same  Is  coo- 
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taioed  in  some  writlnf;,  etc.,  'detached  statemeota 
and  f  ragmeotaiy  writings  of  different  dates,  sat- 
ceptlble  of  different  interpretations,  and  eqnally 
applicable  to  diCEereot  debts,  are  insufficient  to 
remove  tbe  bar  of  limitations. 

[Bd.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  |  686;  Dec.  Dig.  }  146.*] 

2.  LnuTATiON  oi"  Actions  (8  150*)  —  Ao- 

XNOWLEDGUENT  —  ACKKOWLBDOUKNT  OB 

New  PBOiasE. 

Where  acknowledgment  alone  Is  relied  on  to 
remove  the  bar  of  limitations,  the  expression  of 
the  acknowledgment  must  be  clear  and  unequiv- 
ocal and  made  with  reference  to  a  particular 
debt  whicb  Is  snbsistins  at  the  time,  and  the 
acknowledgment  must  be  so  clear  that  a  prom- 
ise to  pay  must  necessarily  be  implied. 

[Ed.  Note.~-For  other  cases,  see  limitation  ot 
Actiom,  Oettb  Dig.  SS  610-613;  Dee.  Dig.  | 

3.  laUITATION  ov  AonoNB  (|  lEtO*)  —  Ao- 

'  knowledoueni  —  aokmowjikdahcnt  ob 

Mew  Pbohise. 

Notes  executed  at  different  times  to  differ- 
4mt  persons  b;  the  same  maker  were  assigned 
to  a  bank.  The  correapondeoce  between  tbe 
bank  and  the  maker  showed  that  there  was  a 
controversy  between  them  which  might  have 
been  in  relation  to  the  notes  or  in  relation  to 
some  other  transactions  between  the  parties. 
Tbe  maker  made  no  promise  to  pay  tbe  notes 
in  whole  or  in  part.  There  was  no  definite  ac- 
knowledgment the  indebtedness  on  tbe  notes 
in  whole  or  in  part.  Held,  that  the  correspond- 
ence was  insufficient  to  remove  the  bar  of  lim- 
itations based  on  the  maker's  acknowledgment 
of  the  indebtedness  or  promise  to  pay. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  ActloDB,  Cent  Dig.  H  610-618 ;  Dea  Dig. 
I  100.  *1 

Appeal  from  Superior  Court,  King  Ooun- 
ty;  Boyd  J.  Tallman,  Judge. 

Action  by  the  Bank  of  Montreal  against 
Frank  Gnse  From  a  judgment  snstalnlng 
a  demurrer  to  the  complaint,  plaintiff  ap- 
peals. Affirmed. 

Bansman  &  Kelleber,  for  appellant  John 
B.  Hart  and  Bobt  H.  Evans,  for  respondent. 

DUNBAR,  J.  The  case  Is  before  the  court 
on  the  plaintifiTs  amended  complaint  and  tbe 
defendant's  demurrer  thereto.  The  com- 
plaint. In  substance.  Is  to  the  effect  that  the 
defendant,  at  Bossland,  In  the*  ProTlnce  of 
British  Odlnmbla,  Domlnlm  of  Canada,  at 
different  times  ranging  from  January  23, 
1890,  to  the  28tb  of  March,  1900,  executed 
notes  to  dlifermt  parties,  in  the  aggregate 
sum  of  $4,302,  which  notes  were  assigned 
for  value  to  the  plaintiff;  the  different  notes 
being  pleaded  as  separate  canaes  of  action. 
To  this  complaint  a  demurrer  was  interpoe- 
ed;  the  flntt  groond  of  the  demurrer  being 
that  it  appears  upon  the  face  of  said  cause 
of  action  and  the  all^atioiis  made  and  set 
forth  therein  that  said  cause  of  action  Is 
barred  the  statute  of  limitations.  It  is 
conceded  that  the  statute  of  llmltatlcms  ran 
before  the  commencement  of  tbe  action,  and 
that  the  demurrer  was  properly  sustained 
unless  the  bar  of  the  statute  bad  been  re- 
moved by  an  actoowledgmeut  of  or  promise 
to  pay  the  debt   The  court  sustained  the 


demurrer,  and  the  plaintiff  appealed,  relying 
upon  the  following  correspondence  b^ween 
the  parties  to  remoTe  the  tmr: 

"Bossland,  R  C,  February  27,  1906l 
Frank  Case,  Esq.,  Smith's  Gove,  North  Seat- 
tle, Wash.— Dear  Sir:  I  must  ask  you  to 
remit  something  on  account  of  your  flebt  to 
the  bank  and  to  authorize  us  to  draw  on  yoa 
for  some  definite  amount  monthly,  otherwise 
we  will  be  compelled  to  adopt  stHne  other 
means  of  collecting  what  Is  due.  Touzb  tru- 
ly, J.  S.  O.  Fraser,  Manager." 

"Seattle,  Wash.,  Mar.  2,  1905.  J.  a  a 
Fraser,  Esq.,  Bossland,  B.  O.:  I  am  fai  re- 
ceipt of  our  letter  of  the  27th  ulto.  and  con- 
tents noted.  I  hope  you  will  be  able  to 
make  a  disposition  of  the  St  Pauls  and 
Belcher  in  the  spring  so  we  could  hare  a 
settlement  and  I  could  use  a  little  money 
myself.  The  property  as  you  know  Is  good 
and  should  sell  for  a  fair  price.  Could  yon 
make  me  a  cash  offer  for  over  and  above 
of  our  differences  on  the  St  Pauls  and  Bel- 
cher? I  will  send  mon^  for  taxes  to-mor- 
row. Hoping  to  hear  from  yon  soon.  Be- 
spectfnlly  yours,  Frank  ana&  Statlim  I. 
Seattle,  Wash." 

"Seattle,  Wash.,  Mar.  8,  1906^  J.  S.  C 
Fraser,  Esq.,  Rosaland,  R  C:  Einclosed  find 
money  order  for  $6.90  which  is  my  portion 
of  the  taxes  on  St  Pauls  and  Belcher,  in- 
cluding stamp.  I  have  been  Informed  that 
Balston  is  working  for  F.  August  Helnxe  In 
Montana.  Respectfully  yours,  Frank  Gnn. 
Station  I,  Seattle,  Wash." 

"Bossland,  B.  C,  March  7,  1906.  F.  Guae^ 
Esq.,  Smith's  Cove,  North  Seattle,  Wash.— 
Dear  Sir:  I  have  yours  of  the  2Dd  and  3rd 
Inst  Can  you  not  remit  Balst^m's  share  and 
collect  from  him?  He  Is  not  with  Heinse  as 
I  have  inquired.  I  doubt  very  much  the  sale 
of  'St  Paul'  and  'Belcher'  this  q>ring  or  dur- 
ing the  year,  but  the  Indications  all  point  to 
a  revival  of-  interest  in  this  camp  later  on. 
No,  I  cannot  make  you  an  <^r  fbr  yonr 
Interest  In  the  properties.  Endoaed  to  a 
statonent  of  your  Indebtedness  on  which  I 
will  make  a  rebate  If  yon  can  arrange  to 
pay  now  or  give  ample  security.  Tours 
truly,  J.  S.  C.  Fraser,  Manager." 

"Bossland,  B.  C.  13th  April,  '05.  Frank 
Guse,  Smith's  €k)ve.  North  Seattle,  Wa^ — 
Dear  Sir:  I  must  again  remind  yon  of  ypnr 
debt  to  the  bank  and  ask  for  a  remittance 
on  account  of  It  I  would  r^ret  having  to 
take  action,  but  cannot  allow  tbe  matter  to 
drift  further.  If  yon  wUl  send  ns  say  $25.00 
monthly,  we  will  withhold  l^al  proceedli^ 
so  long  as  you  ke^  up  your  paymentsL 
Please  r^ly  by  return.  Tonra  tmly,  JT.  S.  CL 
Fraser,  Manager." 

"Seattle,  Wash.,  AprU  22,  1906.  J.  &  a 
Fraser,  Esq.,  Bossland,  B.  O.— Dear  Sir:  I 
have  looked  over  your  statemmt  carefully 
but  have  not  discovered  at  any  ];dace  where 
you  have  given  me  credit  for  flie  building 


•For  otlwr  cases  see  sun*  tophi  and  aecUon  NUM BBR  in  Dec.  ft  Am.  Digs.  1M7  to  CMta,  ft  R^putsr  ladtzH 
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which  I  booght  at  Colnmbfa,  B.  O.,  and  paid 
$650.00  for.  with  a  rental  iucoma  of  970.00 
per  month.  Thla  property  I  anigned  to  the 
Bank  of  Montreal,  or  J.  S.  O.  Fraaer,  I  for- 
get which,  also  the  RaJston  note  which  was 
reduced  from  $300  to  $250  In  the  year  1808. 
I  wlBh  yon  wonld  explain  matters  more  tbor- 
onghly.  Hoping  to  bear  from  yon  soon.  Al- 
so I  wish  yon  would  Interest  parties  In  turlng- 
Ing  about  the  sole  <tf  the  St  Pauls  and  Bel- 
cher. This  certainly  Is  as  good  a  pr<H>erty 
as  there  Is  In  the  country  for  the  amount  of 
work  done.   Respectfully  yours,  Frank  Guse." 

"Rossland.  B.  a,  11th  May,  190C.  Frank 
Ouse,  SlSQ.,  Smith's  Oove,  Ncnth  Seattle, 
■Wash.— Dear  Sir:  Referring  to  your  letter 
of  the  22ud  nlto.,  I  enclose  statemoit  of  your 
account  to  the  ISth  Inst,  showing  amount 
due  to  be  $3,000.00  In  full  settlement,  If  pay- 
ment be  made  at  once,  or  security  given  that 
the  bank  will  be  satisfied  wltii.  The  Colum- 
bia property  was  taken  orer  by  the  owner  of 
the  land  on  whlcli  the  buIldlogB  were,  for 
nonpayment  of  ground  rent  amount  to  $75.00, 
after  which  we  collected  $^00.00  and  applied 
it  on  your  debt  Elndty  sign  and  return  the 
enclosed  acknowledgment  of  the  debt  Yours 
truly,  J.  S.  O.  Fraser,  Manager." 

"Seattie,  Wash.,  May  16,  lOOS.  J.  S.  0. 
Fraser,  Esq.,  Rossland,  B.  O. — Dear  Sir:  I 
am  In  receipt  of  your  letter  of  the  11th  Inst 
you  state  In  your  letter  that  you  have  placed 
the  $190.00  rent  for  the  Columbia  property 
to  my  credit  but  I  fail  to  find  It  on  your 
statement  I  wish  you  would  look  this  up. 
1  wUl  again  ask  you  to  try  and  make  a  dls- 
jmsltlon  of  the  St  Pauls  and  Belcher,  or  let 
some  one  bare  It  on  a  bond,  as  I  would  like 
to  have  a  Uttle  mon^  out  of  it  myself  as  I 
intend  to  go  to  Alaska  In  June  or  July. 
Ho^ng  to  hear  from  yon  socm.  Respectfully 
yours,  Frank  Guse." 

Our  statute  provides  (Balllnger's  Ann. 
Codes  A  St  S  4816  [Pierce's  Code,  i  800]) 
that  no  a(^owledgmeiit  or  promise  shall  be 
■nfSclent  evidence  of  a  new  or  continuing 
contract  whnreby  to  take  the  case  out  of  the 
opwatlon  of  this  ^pter,  unless  the  same  Is 
contained  In  some  writing  signed  by  t2ie  par* 
ty  to  be  charged  thereto.  It  Is  cmtended 
the  re^mndent  tlutt  there  are  several  rules 
of  law  applicable  to  the  question  In  thla 
case,  any  of  which,  considered  alone,  would 
be  sufBdent  to  sustain  the  Jndsment  of  the 
superior  coort:  (1)  Detached  statements  and 
fragmentary  writings  cannot  be  considered 
together  In  the  utterance  of  a  new  promise 
or  acknowledgment ;  (2)  where  no  promise 
to  pay  is  made,  the  adsowled^ent  of  the 
particular  debt  must  be  In  terms  so  clear 
and  unequivocal  that  a  prmnlse  Is  raised  as 
a  natural  inference  from  the  language  used; 
(S)  where  there  are  several  debts,  a  general 
acknowledgment  of  the  same  Is  insufficient; 
(4)  where  1^  debtor  dalms  offsets  to  the 
debt  this  rebuts  the  inference  of  a  promise 
to  pay;  and  (S)  where  the  adcnowledgment 


leaves  the  amount  of  the  debt  In  dispute,  It 
is  Insufficient 

These  propositions,  we  think,  are  all  wdl 
established  by  the  great  weight  of  autbority. 
Many  cases  are  cited  both  by  tiie  appellant 
and  respoDdent,  in  which  the  correspondence 
relied  upon  Is  set  forth;  hot  it  would  be 
fruitless  to  review  them  here,  for  the  rea- 
son that  the  expressions  used  In  the  various 
cases  dted  are  different  and  might  be  difFer- 
ently  construed  by  dlfferrat  courts.  Svery 
case  therefore  will  have  to  be  construed  with 
reference  to  the  language  used  la  that  par- 
ticular case.  Statutes  of  limitation  are  In  aid 
of  a  sound  public  policy  and  have  received  al- 
most universal  commendation  of  lawmaking 
bodies.  R^errlng  to  the  first  rule  Invoked 
by  the  respondent  If  detached  statements 
and  fragmentary  writings  of  different  dates, 
susceptible  of  different  Interpretatlcms,  and 
which  might  be  equally  ai^llcable  to  differ- 
ent transactions  or  debts,  should  be  held  to 
be  sufficient  to  remove  the  bar  of  the  stat- 
ute, such  holding  would  tenA  to  destroy  the 
object  of  the  statute  end  make  uncertain 
and  i^ieculatlve  the  very  thing  which  the 
statute  sought  to  make  d^nlte  and  certain, 
and  mere  inference  would  be  substituted  for 
direct  and  positive  expression.  It  cannot  be 
contend  in  this  case  that  there  Is  any 
promise  whatever  to  pay  the  alleged  debt  or 
any  part  of  it  Conceding  that  the  state- 
ment In  Llberman  v.  Gnrensky,  27  Wash. 
410,  67  Pac.  098,  which  Is  criticised  by  the 
appelant  and  which  hi  to  the  effect  that  a 
mere  ackno^edgment  of  a  debt  Is  insufil- 
dent  was  an  extreme  statement  and  not 
necessary  to  the  dedslon  of  the  case,  it  Is 
well  established  that,  where  acknowledgment 
alone  Is  relied  upon,  the  expression  of  the 
acknowledgment  must  be  dear  and  unequivo- 
cal and  made  with  reference  to  a  particular 
debt  which  is  subsisting  at  the  time.  The 
ac^owle^ment  must  be  so  dear  that  a 
promise  to  pay  must  necessarily  be  implied. 
It  must  be  borne  In  mind  that  several  causes 
of  action  are  stated  In  the  complaint  in  this 
case;  the  obligation  arising  from  six  dlff^ 
mt  notes  ^ven  at  different  times  and  to  two 
different  payees.  In  the  light  of  this  fitct, 
even  construing  all  of  the  detached  state- 
ments togethw,  it  cannot  be  ascertained  ttiat 
any  definite  acknowledgment  was  made  of 
Indebtedness  of  all  the  notes  or  of  any  par- 
ticular (me  of  them.  On  the  contrary,  the 
whole  correspondence  show*  that  there  was 
a  controversy  between  the  parties,  and  that 
omtrovmy  may  have  been  in  relation  to 
these  notes,  or  it  may  have  beoi  in  relation 
to  some  other  transaction  between  the  par- 
ties. There  Is  no  promise  to  pay  in  whole 
or  In  part  There  la  no  d^nite  acknowledg- 
ment of  the  Indebtedness  in  whole  or  In  part 
and  "whSiB  it  Is  true  that  no  particular  form 
of  expression  is  necessary,  to  omstltnte  an 
admowledgment  the  exi»esBlon.  whatever  It 
Is,  must  be  dear  and  oneqnlvoaU.  Sudi  ez- 
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presalonB  are  not  sbown  1^  ttu  cwrespoDr 
deuce  here. 
The  Judgment  Is  tffinneO. 

HADLBT,-  a  and  OOADWICK.  GROW, 
FULLBBTON.  RUDKIN,  and  MOUNT,  33., 
concur. 


COOK  T.  PITTOCK  ft  LBAI^BTTBR  LUM- 
BER GO. 

(Supreme  Coart  oC  Washin^on.   Jan.  4,  1909.) 

1.  Masteb  and  Sebvant  (S  221*>— Place  or 
WoBK— Danqebous  ConDiTioiT— Pbouibb  to 
RmcBDT— SunrciBROT. 

A  lomber  mill  foreman's  promise  to  remedy 
a  dangerous  condition  as  soon  as  be  could  was 
not  too  indefinite  as  to  time  to  relieve  an  em- 
plo70  from  assamption  of  risk ;  the  promise  be- 
ins  in  eSMt  to  make  the  chanjn  as  soon  as  it 
conld  be  effected  while  the  raiu  was  in  operas 
tion. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dlf.  |  639;  Dec.  Dig.  fi  221*] 

2.  MAftrxB  AND  Skbtant  (S  288*)— Place  of 
Wobe—Danokbous  OoNDraoN  — Rkpaib— 
Deut. 

Under  the  evidence  in  ao  action  for  injury 
to  a  lumber  mill  employ^^  caused  by  a  revolving 
saw,  whether  the  delay  in  remedying  a  defective 
condition  after  a  foreman  promised  to  remedy 
ft  was  unreasonable,  so  as  to  preclude  the  em- 
ploy4  from  relying  on  the  promise,  A«M  a  Jury 
question. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dlf.  |  1084 ;  Dea  Dig.  1  288.*] 

8.  MaSTSB  AHD  SeBTAIIT  (S  221*)— FBOIOSB  TO 

Rkpaib  DErBOT— Reliaace  Thebeon. 

An  employ^  may  for  a  reasonable  time  rely 
on  the  employer's  promise  to  remedy  a  danger- 
ous condition,  without  ass  ami  ng  the  risk,  if  he 
usee  care  coounensuzate  with  the  danger  of  his 
surroundings. 

[Bid.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  |  644  ;  Dec.  Dig.  1  221.*] 

4.  Mabteb  and  Sebvaut  (|  289*)— iRjUBt  to 
EMPLOTA— CONTBIBirrOBT  Neoligencx. 
Under  the  evidence  in  an  action  for  injury 
to  a  lumber  mill  employ^  caused  by  a  revolving 
saw,  whether  he  was  guilty  of  contributory  neg- 
ligence heU  a  juz7  question. 

[Dd.  Note.— Fw  other  cases,  see  Master  and 
Servant,  Dee.  Dig.  |  289.*] 

6.  lUUaixB  and  Sebvant  ({  270*)— iNnrar  to 

ElCFLOTft— ElTIDKRCE— ADHISSIBILTT. 

A  lumber  mill  employ^  suing  for  Injury 
caused  by  a  revolving  saw  while  clearing  a  clog- 
ged chnte  could  show  the  condition  of  the  gear- 
ing as  part  of  the  summndlng  c(mditl(ms. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Dee.  Dig.  |  2Ta*] 

&  AlTEAI,  AND  OBBOB  (I  lOSO*)— HABICLESS 

Bbbo»— ADUiasioN  or  Evidence. 

In  ao  action  for  Injui?  to  a  lumber  mill 
«npIoy6  caused  by  a  revolving  saw  while  clears 
ing  a  dogged  chnte,  it  was  not  prejudicial  er- 
ror to  allow  Um  to  state  whose  dnty  it  had 
been  to  clear  the  chute  before  the  accident, 
where  he  alleged  and  testified  that  It  wss  his 
duty. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  4154-4155;  Dec  Dig.  { 
1050.*] 


7.  Tbui.  (S  ISO*)  —  Inanvanoira— OracHKSTa 
ON  Evidence. 

In  an  action  for  Injury  to  an  enmloy^  an 
Instruction  that  be  admitted  that  be  knew  the 

danger  of  working  around  the  iMi^infp  on  whidi 
he  was  injured  was  properly  refused  as  a  com- 
menting on  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  M  400,  410;  Dec  Dig.  |  186. 

Appeal  from  Superior  Court,  Clarke  Conn- 
ty ;  W.  W.  McCredle,  Judge. 

Personal  injury  action  by  laam  Cook 
against  the  Pittock  &  l/eadbetter  Edunber 
Company.  From  a  judgment  tor  plaintiff, 
defendant  appeals.  Affirmed. 

A.  L.  Miller  and  B.  W.  WUbnr,  for  iMipel* 
lant   McMaater  &  Back,  for  reipondesit. 

HADIiET,  a  J.  This  Is  an  action  to  re- 
cover damages  for  personal  injuries  received 
by  the  plalDtUC  irtille^  aa  emplive  of  tbe  de- 
fendant; he  was  at  work  at  a  gang  edger  in 
the  defmdanfa  lumber  mllL  The  gang  edg- 
er  consisted  of  sereral  saws  operated  vpoa 
a  shaft  or  arbor.  For  the  purpose  of  feed* 
Ing  Inmber  to  Oie  saws  and  oandnctiiiK  it 
away  after  being  sawed,  there  were  sets  ttf 
iToa  Toners  operated  bj  power  boOi  to  the 
front  and  bade  of  the  saws.  UDdanesth  the 
saws  was  a  Ante  for  the  purpose  <a  conrey- 
ing  away  the  sawdost,  splinters,  and  Ttfnse 
from  the  saws.  It  Is  slipped  that  the  de- 
fCTdant  nei^lgently  so  constmeted  the  chnte 
that  it  was  of  Insnffldent  size  to  properly 
convey  away  the  refose;  that  It  ™i«f»ii*ii 
the  dinte  of  a  sise  so  small  and  crooked  wid 
80  obstructed  by  beams  and  ottwrwise  that. 
In  the  operation  of  the  edger,  the  chnte  be- 
came clogged  and  flUed  with  refase;  that 
the  defendant  failed  to  provide  any  proper  or 
adequate  means  for  stopptug  the  edg^  for 
the  purpose  of  cleaning  the  ehn^  and  fail- 
ed to  provide  any  means  for  ^i«iiw<t>g  it  ex- 
cept while  the  edger  was  In  motion;  that 
defendant  required  the  <veratlTeB  of  the 
edger  to  clean  the  ttmte  by  means  of  a  stick 
or  pole  while  the  edger  was  in  operation, 
which  means,  because  of  the  prcHcbnlty  of  the 
saws,  was  dangerous.  The  plain  tlif  was  pat 
to  work  at  this  edger,  and  he  alleged  that, 
after  working  there  for  a  short  time,  he  call- 
ed the  attention  of  the  defendant's  foreman 
to  the  defective  condition  of  flw  chute^  and 
the  danger  of  deaidiv  It  while  the  edger 
was  running;  that  the  foreman  tha«npon 
^mlsed  the  plalnUff  that  the  chute  would 
be  changed  so  as  to  (Aviate  the  necessity 
of  cleaning  It  while  the  edger  was  In  moUon, 
and  requested  the  plaintiff  to  remain  at  work 
in  o[>erating  the  edger  and  cleaning  out  the 
chute  and  until  the  change  could  be  ^ected ; 
that  thttreiqion  the  plaintiff,  believing  and  re- 
lying upon  the  promise,  agreed  to  and  did 
continue  at  work,  and  continued  to  clean 
out  the  chute  as  before;  that  while  the  de- 
fective and  dangerous  condition  remained  nn- 
changed  and  while  the  plaintiff  was  bo  em* 
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plored,  tbe  clinte  became  choked  lo  that  It 
became  necessaiy  for  the  idalntlff  to  clean 
tt  by  use  of  a  stick  or  pole  while  the  edger 
was  In  motion ;  that  while  he  was  ao  employ- 
ed In  poking  and  prying  the  refuse  tbe  stick 
became  caught  in  one  of  the  saws,  and  plain- 
tUTa  right  hand  was  thereby  Oirown  Into  the 
aawa,  and  three  of  his  fingers  were  cat  off, 
and  the  hand  serionsly  and  permanently  In- 
jured. Tbe  defense  was  that  tbe  idalntlff 
assnmed  the  rl0k  of  the  dangerous  situation, 
and  that  he  was  also  guilty  of  contributory 
negligence.  The  cause  was  tried  before  a 
Jury,  and  resulted  in  a  verdict  for  the  plaln- 
tlir  In  the  sum  of  $8,000.  Judgment  mm  en- 
tered for  the  amount  of  the  verdict,  and 
tbe  defendant  has  appealed. 

Tbe  first  asslgument  of  error  Is  that  the 
court  denied  appellant's  motion  for  nonsuit 
at  the  close  of  the  testimony  submitted  by 
respondent  In  this  connection,  the  second 
assignment  may  also  be  considered,  which  Is 
that  It  was  error  to  deny  appellant's  motion 
to  take  the  case  from  the  Jury  at  the  close 
of  all  the  testimony,  and  also  the  motion  to 
Instruct  the  jury  to  return  a  verdict  for  the 
appellant  The  testimony  of  respondoit  In 
substantial  effect  supported  the  averments  of 
the  complaint  as  we  have  outlined  them 
above.  From  this  testimony,  It  appears  that 
frequently'  some  one  would  go  upon  the  floor 
below,  and  by  the  use  of  a  stick  would  push 
upwards  into  the  chute,  thereby  releasing  the 
accumulated  refuse,  but  that  this  process 
would  not  release  the  whole  of  It  by  reason 
of  a  beam  near  the  center  which  crossed  It 
In  Budh  a  manner  as  to  leave  but  a  small 
passageway  for  the  refuse,  it  was  shown 
that  to  meet  this  difficulty,  the  practice  of 
thrusting  a  stick  down  into  the  chute  from 
the  floor  above  was  followed.  At  the  time 
of  the  respondent's  Injury,  he  requested 
another  to  go  below  to  clean  out  there  as 
far  as  it  could  be  done,  and  It  was  while 
respondent  undertook  to  finish  the  clean- 
ing from  above  iu  the  manner  we  have  In- 
dicated that  he  received  bis  injury.  He  had 
been  Instructed  that  the  mill  should  not  be 
BtoiQ)ed  for  tbe  purpose  of  cleaning  the 
<^ute,  and  there  was,  as  he  believed,  no 
other  way  of  doing  it  than  tbat  which  he  fol- 
lowed, considering  the  conditions  as  they  ex- 
isted. His  testimony  was  to  the  effect  that 
he  complained  at  least  twice  of  the  danger 
of  the  situation  and  of  the  necessity  for  a 
change,  the  last  time  about  10  days  before 
the  accident  at  which  time  the  foreman 
promised  tbat  he  would  change  it  as  soon  as 
he  could.  The  foreman  did  not  admit  that 
he  made  the  promise,  but  he  did  not  deny 
making  it  It  Is  contended  that  the  promise 
was  too  Indefinite  as  to  time  to  relieve  re- 
spondent of  the  assumption  of  the  risk  and 
to  place  the  risk  upon  the  appellant.  We 
think  the  promise  was  as  definite  as  It  could 
well  have  been  made,  unless  it  had  been  a 
promlae  to  shut  down  the  mill  Immediately, 
and  make  the  diange.  The  promise  In  ^ect 


was  to  make  the  dtange  as  soon  as  It  could 
be  efFected  in  tbe  coiurse  of  affairs  while  the 
mill  was  In  operation.  Tbe  testimony  show- 
ed that  tbe  work  of  making  the  <diange  was 
actnalljr  In  progress  when  the  accident  hap- 
pened, and  it  was  not  shown  when  tiie  work 
was  commenced.  It  Is  cmtended  that  the 
time  which  elapsed  after  tbe  promise  was  an 
unreasonable  period,  and  that  the  respondoit 
could  not  continue  to  rely  upon  the  promise 
and  be  rellered  of  assuming  tie  risk  for  so 
long  a  period.  It  was  for  the  Jury  to  say 
whether  the  time  was  reasonable  under  all 
the  circumstances.  The  doctrine  Is  well  es- 
tablished In  this  state  that  a  servant  may 
rely  ujwn  such  a  promise  for  a  reasonable 
time  without  assuming  the  risk,  provided  he 
continues  to  exercise  ordinary  care  commen- 
surate with  t3ie  danger  of  his  surroundings. 
In  Orooker  v.  Pacific  Lounge  &  Mattress 
Company,  28  Wash.  30,  69  Pac  850,  this 
court  quoted  approvingly  the  following  from 
Shearman  &  Redfield  on  the  Law  of  Negli- 
gence, S  215:  "Ihete  Is  no  longer  any  doubt 
that  where  a  master  has  expressly  promised 
to  repair  a  defect  the  servant  does  not  as- 
sume the  risk  of  an  Injury  caused  thereby 
within  sudi  a  period  of  time  after  tbe  prom- 
ise as  would  be  reasonably  allowed  for  Its 
performance,  or.  Indeed,  within  any  period 
which  would  not  preclude  all  reasonable  ex- 
pectation tbat  the  promise  might  be  kept." 
It  was  hdd  in  that  case  that  the  question  of 
a  reasonable  time  was  for  tbe  Jury,  and  the 
same  was  also  held  In  Shea  v.  Seattle  Lum- 
ber Company,  47  Wash.  70,  01  Pac.  623.  To 
the  same  point,  see,  also,  the  following  author- 
ities :  Thompson,  Com.  Law  of  Neg..  i  4668 ; 
1  Labatt  on  Master  *  Servant  S  429;  Man- 
ufacturing Company  v.  Morrlssey,  40  Ohio 
St  148, 48  Am.  Bep.  669 ;  Belalr  v.  C.  &  N.  W. 
R.  Co.,  43  Iowa,  662 ;  Ferrlss  v.  Berlin  Ma- 
chine Works,  90  Wis.  541,  63  N.  W.  234.  The 
question  of  contributory  negligence  under 
the  showing  in  the  record  was  also  for  the 
Jury,  and  tbe  court  did  not  err  In  sulnnlttlng 
Qie  caiue  to  the  Jury. 

Objection  was  made  by  appellant  to  the 
following  question:  "At  the  time  this  acci- 
dent occurred  were  those  gears  at  the  other 
end  of  the  rollers  at  the  tail  end  of  the 
edger  broken  In  any  way?"'  The  court  over- 
ruled tbe  objection.  It  Is  urged  that  this 
was  error,  for  the  reason  that  the  pleadings 
raised  no  Issue  relative  to  the  protection  of 
any  gears  at  the  end  of  the  rollers.  Respond- 
ent's counsel  stated  at  the  time  that  the 
purpose  of  the  question  was  to  show  the 
exposed  condition  of  the  gear  at  the  other 
end  of  the  rollers  In  order  that  it  might  be 
seen  that  respondent  could  not  with  safety 
operate  from  that  end  of  the  machine,  and 
that  it  made  It  impossible  for  him  to  clean 
out  the  chute  with  a  long  stick,  as  appel- 
lant's counsel  had  indicated  he  might  have 
done.  We  think  tbe  question  was  not  an  Im- 
proper one,  having  In  view  its  avowed  pur- 
pose  to  show  merely  the  surroundings.  No 
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claim  was  made  before  tbe  jury  for  recovery 
hj  reason  of  unguarded  gearing.  Other  ob- 
jections to  questions  concerning  the  gearing 
were  also  properly  OTermled  for  the  same 
reasons. 

Objection  was  made  to  the  following  ques- 
tion: "Whose  duty  was  it  prior  to  your  go- 
ing to  work  there,  If  .you  know?"  referring 
to  the  persons  whose  doty  it  had  been  to 
clean  ont  the  diute  prior  to  this  Injury.  The 
objection  was  overruled.  We  are  unable  to 
see  any  prejudicial  error  In  tliis  in  view  of 
the  fact  that  respondent  all^d  In  his  com- 
plaint that  It  was  his  duty  to  clean  out  the 
chute,  and  he  also  testified  to  the  same  thing. 
That  fact  became  an  issue  In  the  case.  While 
the  question  may  have  called  for  immaterial 
testimony,  inasmuch  as  the  real  issue  related 
to  what  was  respondent's  duty  at  the  time, 
yet  we  do  not  see  In  it  any  reversible  error. 
The  same  observations  are  applicable  to  oth- 
er assignments  Of  error  concerning  similar 
questions. 

Error  is  assigned  upon  the  refusal  to  give 
the  following  Instruction:  "It  is  admitted 
by  the  plalnticr  In  this  case  that  he  was  a 
man  who  knew  and  appreciated  and  under- 
stood the  ordinary  dangers  of  working 
around  the  edger,  and  this  edger  that  he  was 
running  at  the  time  of  the  injury,  and  it  is 
admitted  that  he  knew  of  the  dangers  abont- 
which  he  complains  in  this  action;  in  other 
words,  the  plaintiff  admits  that  he  knew  of 
the  dangers  of  vrorkii^  around  this  particu- 
lar machine  on  which  he  was  injured."  No 
such  admission  was  made  In  the  i^eadings, 
and  the  court  had  no  right  to  comment  up- 
on the  facts  In  evidence  as  the  requested  In- 
stmetlon  would  have  required.  What  we 
have  said  with  reference  to  the  above  re- 
quested Instruction  applies  to  other  refusals 
also  assigned  as  error. 

Some  errors  are  assigned  upon  t^e  instruc- 
tions which  were  given,  but  we  think  the 
entire  charge  taken  as  a  whole  fairly  stated 
the  law,  and  that  no  prejudice  resulted  there- 
from. 

The  Judgmoit  IB  afOrmed. 

PULLERTON,  CROW,  MOUNT,  and  DUN- 
BAR, JJ.,  concur.  RUDEIN  and  CHA£>- 
WIOK.  JJ.,  not  Bitting. 


YOUNG  V.  KIMBER. 
(Sapreme  Court  of  Colorado.    Nov.  16.  1008. 
Rehearing  Denied  Jan.  11,  1909.) 

1.  Monet  Received  (|  11*)  —  Acnon  —  De- 
mand. 

Where  a  bailee  of  bonds  and  couimiis  be- 
lon^rine  to  plaintiff  delivered  interest  coupons 
to  defendant  for  collectioa  for  plaintiffs  use, 
no  demand  was  necessary  to  entitle  plaintiff  to 
sue  defendant  for  the  proceeds  of  the  coupons 
collected. 

[Ed.  Note.— For  other  cases,  see  Money  Re- 
ceived. Cent.  Dig.  f  36 ;  Dec.  Dig.  |  11.*] 


2.  Intkbest  ({  11*)— Money  Recdvbd  for 

Use  or  Ajtotheb. 

In  Mills*  Ann.  St.  {  22G2,  the  only  ptovi- 
slon  for  interest  on  moaej  received  is  wh^  tlM 
money  Is  received  to  the  nse  of  anoQier  and  de- 
tained withont  the  owner's  knowledge^  HM, 
that  idaintiff  could  not  recover  intereat  oa  mon- 
ey collected  by  defendant  for  plaintiff'B  use, 
where  there  was  no  claim  that  tlie  collectiaii 
was  made  or  the  money  was  detained  withont 
plalntitPs  knowledge. 

[Ed.  Note.— For  other  cases,  see  Interest,  Gent 
Dig.  8  22 ;  Dec  Dig.  8  11.*] 

Appeal  from  District  Court,  City  and  Ooan- 
ty  of  Denver;  John  I.  Mnlllna,  Jodga 

Action  by  Vlr^nla  Kimber  against  Frank 
C  Toung.  Judgment  for  plaintiff,  and  de- 
fendant appeals.   Revmted  and  remanded. 

Daniel  Sayer,  Chas.  R.  Bell,  and  J,  A.  Bent- 
ley,  for  appellant  Thomas,  Bryant  &  Mal- 
burn,  for  appellea 

BAILET.  J.   The  complaint  In  this  action 
alleged  that  the  plaintiff  was  the  owner  of 
certain  bonds  issued  by  the  Ounnell  Gold 
Mining  &  Milling  Company;  that  upon  the 
1st  day  of  January,  1900,  there  were  interest 
coupons  due  thereon  amounting  to  ^l^SS; 
that  the  International  Trust  Company  of 
Denver  was  in  possession  of  the  bonds  and 
coupons  for  plaintiff  and  delivered  them  to 
the  defendant  for  collection;  and  that  upon 
the  8th  of  January,  1900,  the  defendant  col- 
lected for  the  use  and  benefit  of  the  plaintiff 
the  sum  of  |1,2KS  on  acconnt  of  these  cou- 
pons.  The  seventh  paragraph  of  the  con> 
plalnt  Is  as  follows:   "That  said  defendant, 
having  received  said  sum  of  $1,295  for  the 
use  and  benefit  of  this  plaintiff,  and  for  and 
on  her  account,  then  and  there  promised  and 
agreed  to  pay  the  same  to  her  upon  demand, 
yet  the  plaintiff  says  that,  though  frequently 
so  demanded,  the  said  defendant  has  here- 
tofore failed,  neglected,  and  refused,  and  stlU 
fails,  neglects,  and  wholly  refuses,  to  pay  tbe 
said  sum  of  money  or  any  part  or  portion 
thereof  to  this  plaintiff."  Tbe  defendant  filed 
an  answer,  In  which  be  admitted  all  of  the 
allegations  of  the  complaint  except  this  sev- 
enth paragraph,  which  was  denied.  In  a  sep- 
arate defense  he  pleads  certain  matters 
which  are  not  material  to  this  controversy, 
as  we  shall  pres^tly  see,  and  this  is  also 
true  of  plaintlfl's  replication.    When  the 
matter  came  on  for  trial  in  the  district  court, 
the  plaintiff  read  the  pleadings  to  the  Jury, 
and  stated  that  she  was  willing  to  rest  her 
case  upon  tbe  admissions  contained  in  de- 
fendanlfs  answor.  Defendant  likewise  stat- 
ed that  he  was  witling  to  rest  The  plaintiff 
then  called  defendant  to  tbe  witness  stand, 
and,  after  havii^  asked  him  some  prelim- 
inary questions,  defendants  counsel  objected' 
to  the  testimony  bdng  taken,  for  tbe  reason 
that  both  sides  had  rested  and  any  testimony 
which  plaintiff  would  be  enUUed  to  Intro- 
duce would  be  In  rebuttal  of  that  whkdi  de- 
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fendant  bad  Introduced.  Defendant  not  bar- 
ing introduced  any  testimony,  there  was 
nothing  to  rebut  Plaintiff  admitted  tbe  cor- 
rectness of  this  contention  and  withdrew  the 
witness.  PlalntlfiT  then  moved  that  the  Jury 
be  Instructed  to  return  a  verdict  for  plalntlCt, 
and  defendant  moved  for  a  nonsuit  The 
court  instructed  the  jury  to  return  a  verdict 
for  plaintiff  bi  the  sum  of  $1,686.08  upon 
-which  verdict  Judgm^  wa«  rendered.  All 
that  portion  of  the  verdict  tat  excess  of  $1,- 
29S  was  for  interest 

Tbe  important  question  presented  in  this 
record  Is  as  to  whether  or  not  it  Is  necessary 
to  make  a  demand  upon  a  party  who  has  re- 
ceived money  for  the  use  of  another  before 
an  action  may  be  maintained  to  recover  tiie 
same.  There  Is  apparently  a  great  dlTeraity 
of  opinion  on  this  question  among  the  courts 
of  last  resort  This  diversity  Is  more  appar* 
ent  than  real,  however ;  each  case  seemingly 
having  been  determined  upon  Its  own  pecu- 
liar facts.  Upon  receiving  the  money,  it  was 
defmdant's  plain  duty  to  have  remitted  It  to 
tbe  plaintiff.  There  was  an  Implied  contract 
upon  the  part  of  tbe  defendant  that  upon  the 
rec^pt  of  the  money  be  would  deliver  it  to 
plaintiff,  and  a  party  Is  usually  bound  to 
perform  bis  contracts  without  being  first  ro- 
quested  so  to  do  unless  there  be  an  exprees 
stipulation  to  the  contrary.  We  are  Indlned 
to  believe  that  no  demand  was  necessary  be- 
fore the  institution  of  the  suit  That  belief 
Is  npported  by  the  following  autborltlee: 
In  Howard  v.  France,  43  N.  T.  693,  It  was 
aald  by  Mr.  Judge  Allen:  "It  la  the  duly  of 
one  wbo  baa  recdved  money  to  the  use  of 
another  to  pay  it  over,  and  no  demand  is  nec> 
essary  by  tbe  latter  b^ore  action.**  "No  de- 
mand is  necessary  before  bringing  an  action 
for  mon^  received  to  plalntUTs  use  where  it 
was  tbe  duty  of  tbe  defendant  to  have  remit- 
ted it**  StacT  Orabam,  14  N.  Y.  492.  A., 
B.,  Cj.,  and  D.  were  proprietors  of  a  fishery, 
and  B.,  who  was  called  agen^  treasurer,  and 
cleckt  received  the  money  for  tbe  sale  of  tbe 
fish,  made  the  disbursements,  and  kept  the 
accounta  Tbe  accounts  Vfira  settled  and  a 
balance  struck  In  favor  of  the  pn^rieton, 
but  B.  omitted  to  pay  to  p.  the  balance  that 
belonged  to  bim.  Held,  that  D.  might  main- 
tain 'an  action  In  assumpsit  against  B.  to  re* 
cover  the  balance  wltbout  first  maMng  a  spo- 
dal  demand  of  payment  Boblnson  v.  Wll- 
llams,  S  Mete  (Mbsbl)  454.  8.  H.,  tbe  bolder 
of  a  promlasory  note  made  by  W.  for  9S0(^ 
Indorsed  It  to  J.  H.,  wbo  at  tbe  same  time 
gave  the  following  receipt:  "When  8.  H. 
dull  pay  me  bla  note  of  ylOO.O(^  given  by 
bim  tbls  day  to  me,  tben  I  will  deliver  up  to 
him  a  note  for  $6(M),  whlcb  be  baa  Indorsed 
over  to  toe."  W.  paid  his  note  to  J.  H.,  and 
subsequently  both  B.  H.  and  J.  H.  died.  It 
was  held  that,  upon  the  paymeiU  of  W.'s 
note,  the  law  without  any  act  upon  the  part 
of  J.  H.  applied  so  mn<di  of  the  accoont  as 
was  necessary  In  payment  of  the  note  of  8. 
H.;  that  the  residue  might  be  recovered  by 


the  administrator  of  S.  H.  as  mou^  had  and 
received  to  his  use;  that  such  action  might 
be  maintained  without  a  special  demand. 
Hunt  V.  Nev^  16  Pick.  (Mass.)  600,  26  Am. 
Dec.  616.  In  that  case  the  court  also  said: 
"Upon  the  subject  of  interest  we  can  per- 
ceive nothing  to  take  this  case  out  of  the  or- 
dinary rule  that  where  money  Is  payable  on 
demand,  and  there  is  no  contract  or  usage  re- 
quiring it  and  the  defendant  Is  not  a  wrong- 
doer in  acquiring  or  detaining  it  Interest  Is 
to  be  computed  from  the  service  of  the  writ 
only.**  In  Hawley  v.  Sage,  15  Conn.  62,  It 
appears  tliat  Hawley,  tbe  plalntlfl,  bad  In  his 
hands  a  draft  of  the  bank  of  Oharleston,  S. 
O.,  on  tbe  Union  Bank  of  New  York  in  bis 
favor,  for  $1,000,  two-thirds  of  which  was 
bis  and  the  other  belonged  to  tbe  defendant. 
Defendant  took  this  draft  to  collect  and, 
when  collected,  was  to  divide  the  avails  as 
above  stated,  and,  though  he  did  collect  It 
and  did  not  deny  that  a  reasonable  time  In 
which  to  pay  the  plaintiff  his  share  had 
elapsed,  yet  he  claimed  that  he  was  not 
bound  to  pay  without  a  special  request.  The 
court  said:  "As  a  g^eral  rule,  a  party  Is 
bound  to  perform  his  contracts  witbout  be- 
ing first  requested  so  to  do ;  and,  unless  there 
he  an  express  stipulation  in  the  contract  that 
a  request  or  demand  of  performance  shall 
tw  made,  <ir  It  be  requisite  from  the  peculiar 
nature  of  the  bargain,  none  is  essential  to 
complete  the  cause  of  action.  And,  where 
thore  Is  a  precedott  debt  or  duty,  no  request 
is  in  general  necessary."  "Ordinarily  a  de- 
mand Is  necessary  before  bringing  suit  against 
an  attomoy  for  money  collected  by  him;  but 
where  it  has  bem  collected  a  long  time,  and 
Its  retention  is  unexplained,  or  where  the 
party  coUecttaig  It  has  converted  it  to  his 
own  use,  no  previous  demand  la  necessary." 
Chapman  v.  Burt  77  111.  887.  In  Fldd  v. 
Brown,  146  Ind.  298,  46  N.  B.  464,  It  was 
said:  **ta  assumpsit  for  money  had  and  re- 
celTed,  whore  the  complaint  alleges  the  re- 
ceipt of  money  by  defendant  for  tbe  use  and 
benefit  of  plalnldfl,  It  need  not  allege  a  de- 
mand"— dtlng  cases  decided  In  Indiana  and 
Wiscomrin,  Bates  v.  Cobl>,  B  Bosw.  (N..Y.)  29. 
Adams  v.  HoUey  (N.  Y.)  12  How.  Praa  828. 
and  other  New  York  cases.  "In  an  action  for 
money  had  and  received  to  the  use  of  the 
plaintiff.  It  is  not  neceasaiy  to  all^  a  re- 
quest or  demand  for  the  payment  of  tbe 
money.  Snch  an  auction  is  usnalt  but  not 
essential  to  the  snfflideney  of  the  complaint" 
Qnlmby  t.  I^n,  6B  CaL  394.  In  tills  case 
the  case  of  R^Uia  t.  Ctobb,  6  OaL  30,  Is  distin- 
guished; and  the  asswtion  therein  made 
that  a  party  receiving  money  to  the  use  of 
another  Is  rightfully  in  possession  until  the 
nme  is  demanded  Is  pronounced  dicta. 

Tbe  next  queatltm  presented  is  as  to  wheth- 
er or  not  the  court  erred  in  Instructing  the 
jury  to  find  a  verdict  for  tiie  interest  as  well 
as  tbe  principal.  It  Is  tbe  rule  that  interest 
can  only  be  recovered  in  this  state  in  tbe 
cases  enumerated  In  the  statute.  Pettlt  v. 
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Tbalbelmer,  8  Colo.  App.  8SB,  83  Pae.  277; 
Greel«y  8.  L.  A  P.  B7.  Co.  t.  Tonnt.  7  Oolo. 
App.  189;  42  Poe.  1028.  Our  statnto  for  tbe 
paymoit  of  Interest  Is  as  follows :  "Creditors 
shall  be  allowed  to  receive  Interest  when 
there  Is  no  agreement  as  to  the  rate  thereof, 
at  tiie  rate  of  eight  per  oentam  per  aunnm, 
for  all  moneys  after  tbey  become  dne^  on 
any  bond,  bill,  promissory  note  or  other  tn- 
Btmment  of  writing,  or  on  any  judgment  re- 
covered before  any  court  or  magistrate  an- 
thorlsed  to  enter  op  the  same  within  this 
state,  from  the  day  of  entering  np  said  Jodg- 
moit  nntll  satisfaction  ttiereof  be  made;  al- 
sOf  on  monev  due  on  mntual  settlement  (Ht  ac- 
connts  from  the  date  of  snCh  settlement  on 
money  dne  on  accoont  from  the  date  when 
the  same  became  dn^  and  on  money  receiv- 
ed to  the  nse  of  another  and  detained  with- 
out tb»  owner's  knowledge."  Mills'  Ann.  St 
1 22B2.  The  only  danse  in  the  fWegoing  sec- 
tion whldi  allows  Intraest  tat  money  had 
and  received  Is  one  that  provides  for  Interest 
wliere  the  money  Is  detained  without  tbe 
owner's  knowle^e.  There  Is  no  allegation 
in  the  complaint  that  audi  was  the  fact  In 
this  case.  The  argumoit  of  cotmsel  seems  to 
be  that  interest  sbonld  be  allowed  because 
tbe  mon^  was  ▼ezationsly  withheld.  At  one 
time  the  law  In  this  stete  anthorlsed  the  al- 
lowance of  Interest  in  such  cases,  but  that 
statute  was  repealed  by  the  one  now  before 
us.  We  think  the  court  erred  In  allowing  in- 
terest, and  the  Judgment  will  be  reversed  for 
that  reason,  and  remanded,  with  instmctifma 
to  render  another  Judgment  for  plalntlfl  in 
the  sum  of  $1,290. 
Reversed  and  remanded. 


8TBELB,  C.  J.,  and  OOODABD,  J.,  concur. 


MEMORANDUM  DECISIONS. 


BRADY,  Sheriff,  v.  WHALBH.  (Supreme 
Court  of  Kansas.  Nov.  7,  1908.)  Bhror  from 
District  Court,  Hamilton  Coontv;  William 
Bastoa  HutchiwHi,  Judge.  Action  by  E.  Wba- 
iey  against  John  Brady,  sheriff  <tt  HamiltcHi 
count;.  Judgment  for  plaintiff,  and  defendant 
brings  error.     Affirmed.     George  Geto,  for 

Slaintiff  in  error.  W.  H.  Brown  and  Wm.  M. 
ilenn,  for  defendant  in  error. 
Pi!3l  CURIAM.  Plaintiff  recovered  Judgment 
In  an  action  in  replevin,  and  defendant  brings 
error.  The  rulings  of  the  court  in  permitting 
plaintiff  to  file  an  amended  affidavit  in  replevin 
and  refusinff  to  set  aside  the  order  of  deliverr 
are  complained  of.  These  rulings  were  upon 
ancillary  matters,  which  affected  only  the  nght 
of  tbe  plaintiff  to  hold  possession  under  the 
order  ot  delivery.  Vamer  v.  Bowling,  54  Kan- 
380,  38  Pac  481.  Whether  erroneous  or  not, 
it  was  proper  to  proceed  to  a  trial  of  the  issues 
involvea,  which  were  whether  plaintiff  was  the 
owner  and  entitled  to  the  possession  of  the 
property  at  the  time  the  action  was  commenced 
and  whether  the  defendant  detained  the  same 


nnlawfullv  to  the  damage  of  the  plaintiff.  IV 
answer  admits  that  defendant  held  tbe  property 
ander  an  order  of  attachment,  and  no  demand 
was  necessary.  We  are  nnable  to  discover  any 
errors  in  tbe  admission  of  testimony.  The  caosv 
was  snlKnitted  to  the  conrt  without  a  Jary,  and 
the  court  made  separate  findings  cove  ring  cveiy 
issue  involved,  ^e  findings  are  all  supported 
by  eviduLce,  and  tlie  judgment  irill  be  affixmcd. 


STATB  V.  NATIONAL  CO-OPBRATITE 
BURIAL  ASS'M  OF  GALENA.  (Snpreine 
Goart  of  Kansas.  Nov.  7, 1006.)  Quo  wartante 
by  tbe  state  against  the  National  Co-opera tiTe 
Burial  ABSOciatilon  of  Galena,  Kan.  Judgment 
of  onster.  F.  8.  Jackson,  Atty.  Gen.,  and 
Qiarlei  D.  Shnkem,  S>  Avt  At^.  Gen.  (a 
B.  Skidmore.  of  conDsel),  for  tbe  State. 

PBR  OURIAM.  This  is  an  original  action 
in  qno  warranto.  The  defendant  is  alleged  to  tit 
a  pretended  corporation  doing  bosineas  in  tbe 
city  ot  Galena  hj  idrtna  of  a  diarter  isaned  1^ 
the  state  of  Kansas.  It  Is  alleged  that  tbb 
pretended  corporatloa  was  ostensibly  organized 
for  tbe  purpose  of  conducting  a  barial  insurance 
business  1^  issuing  certificates  or  con  tracts 
agreeing  to  pay  certain  sums  of  money  upon  the 
death  ol  h<dders  of  soch  certificates,  or  to  pay  for 
the  expense  of  borlal  of  su<di  hoidera  in  eaae 
of  their  death;  that  it  has  issued  a  large  n am- 
ber of  certificates,  and  makes  assessments  there- 
on, and  has  failed  to  complv  with  the  provisioos 
thereof ;  that  it  is  issuing  the  same  with  the  in- 
tent to  cheat,  wrong,  and  defraud  the  holders 
thereof;  that  no  part  of  sach  aasessmuts  has 
been  d^oalted  with  the  State  Treasurer  nnder 
article  8,  c.  50,  Gen.  8t  1901.  It  is  alleged 
that  the  pretended  corporation  has  no  capital 
stock,  and  no  stockholders  or  directors,  and  that 
It  is  owned,  managed,  and  controlled  by  its  pre- 
tended prerident,  J.  L.  Horn,  and  Mrs.  Mollie 
Horn,  hb  wife,  who  is  its  pretmded  secretary. 
There  is  a  farther  allegatiui  that  the  defendant 
has  failed  and  neglected  to  pay  into  the  state 
treasury  for  the  benefit  of  the  annual  scfaooi 
fund  tbe  sum  of  $50  as  required  by  law.  There 
is  a  prayer  for  the  dissolntion  of  the  oorpora- 
tion,  that  It  be  ousted  and  pn^ibited  from  exer- 
d^ng  all  corporate  privileges  and  powers  in 
the  state  of  Kansas.  Tnie  answer  admits  all  of 
the  allegations  of  the  petition,  except  that  it 
denies  that  it  fails  to  comply  with  the  provisions 
of  its  bntial  certificates,  or  that  it  has  made  or 
is  isBoing  them  for  a  fraudulent  purpose.  No 
brief  has  been  filed  nor  evidence  taken  on  behalf 
of  the  deftadant  The  evidence  Introdnoed  by 
tbe  state  sniqwrta  all  of  tbe  alleKatima  of  ^e 
petition.  Under  the  authority  of  State  v.  Buri- 
al Association,  78  Kan.  179,  84  Pac.  757.  jndr 
m&it  of  ouster  irill  be  entered  aa  pzaTed 


THAYER  V.  SCHABEN  et  al.  (Supreme 
Court  of  Kansas.  Dec;  12,  1908.)  Error  from 
District  Coart,  Ness  Countr;  Charles  E.  Lob- 
dell,  Jadg(^.  Acti<m  by  Eugene  H.  Thayer 
against  Eliza  M.  Schaben  and  others.  Judg- 
ment for  defendants,  and  plaintiff  brings  error. 
Affirmed.  Samuel  R.  Peters  and  S.  G.  Sbeaffer. 
for  plaintiff  in  error.  Foalks  &  Wilstm  and 
Wheeler  &  Switser,  for  defendants  in  error. 

PER  CURIAM.  This  Is  an  ordinary  school 
land  case.  There  was  a  sale  in  1SS6,  default 
in  1897,  an  aband<»iment  of  the  landjOonpay- 
ment  of  taxes,  notice  of  forfeitare  in  1809.  prop- 
er snrice,  but  a  defective  return,  proper  post- 
ing, the  record  marked  "Canceled,'*^  s  lease  by 
the  state,  inquiry  of  the  county  officials  by  a 
prospective  purchaser  in  1900,  followed  by  a  re- 
sale, actual  posseasion,  and  valuable  improve- 
ments. Then -an  assignee  of  the  first  certificates 
sought  to  reinstate  and  enforce  the  rights  n-bich 
originally  attended  them.  There  is  no  feature 
of  the  case  not  covered  by  the  decision  in  Bur- 
gess V.  Hizon.  76  Kan.  201. 88  Pac.  1070.  Gray 
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V.  Zellmer.  66  Kan.  614.  72  Ptc  228.  baa  no 
bearing  upon  the  controveny,  because  the  plain- 
tiff and  his  piedeceKSors  in  fntenst  by  tlielr  con- 
duct led  the  plaintiff  to  believe  they  had  sub- 
mitted to  a  forfeiture  of  their  rights.  The 
pleadings,  being  in  the  ordinary  statutorr  form 
for  ejectment,  permitted  the  introdacatm  Dt 
evidence  estaUiahing  eqoitable  estoppel.  It  is 
not  necessary  to  consider  the  constitutionality 
of  the  statute  of  1907.  The  judgment  of  the 
district  court  ia  affirmed. 


KAUFMAN  r.  COOPCR  et  al.  (Supreme 
Court  of  Montana.  Jan.  18,  1900.)  On  motion 
for  reheailQR.  PetitioD  denied.  For  former 
opinion,  see  98  Pac.  604. 

BRANTLY,  C.  J.  The  petition  for  a  rehear- 
ing of  tbia  cause  states  several  grounds  there- 
foi^-among  others,  that  in  the  original  opinion 
the  court  overlooked  and  failed  to  notice  the  sev- 
eral assignmoits  of  error  upon  the  refusal  of 
the  trial  court  to  submit  certain  instructions  re- 
guested  by  plaintiff.  In  making  this  contention 
counsel  overlook  the  condition  of  the  brief  sub- 
mitted at  the  hearing.  The  assignments  are 
property  made,  but  the  argument  in  support  of 
the  instmctioni  amonnti  to  no  more  tluui  a  sug- 
gestion that  this  court  salmilt  them  to  exami* 
nation  and  determine  for  itself  wherein  the 
court  erred  in  refusing  to  give  them.  The  ar- 
gument, if  it  may  be  called  argument  iSt  in  sub- 
stance, that  under  the  pleadings  and  facts  in  ev- 
idence they  should  have  been  given.  It  was 
thus  left  to  this  court  to  find  out  for  itself  the 
particular  error  upon  which  counsel  relied.  If 
counsd  deemed  It  not  worth  the  trouble  to 
make  clear  the  error  upon  which  they  allied 
prejudice,  surely  this  court  cannot  be  charged 
with  oversight  if  it  refused  to  nuke  independ- 
ent investigation  to  find  it  out.  Nevertheless, 
from  a  reading  of  the  Instructions,  It  is  appar- 
ent that  if  any  one  of  them  had  been  given, 
and  the  jury  had  obeyed  It,  as  it  would  have 
been  bound  to  do,  the  verdict  must  have  been 
for  the  plaintiff ;  for  each  one  of  them  amount- 
ed to  a  direction  to  the  ju^  to  find  for  the 
plaintiff.  In  the  ori^nai  opinion  we  pointed  out 
the  fact  that  tha  evidence  was  confiicting  as  to 
what  the  agreement  between  the  parties  was. 
Under  this  condition  it  was  the  province  of  the 
jury  to  find  the  facts,  and  there  was  no  error 
in  the  court's  action  in  refusing  to  direct  a  ver- 
dict. The  greater  ^rtlon  of  the  argument  in 
support  of  the  petition  is  devoted  to  a  review 
of  the  evidence  in  an  effort  to  show  tliat  It  is 
insufficient  to  sustain  the  verdict,  and  that  this 
court  was  in  error  in  its  conclusion  on  this 
point  We  do  not  find  upon  further  consider- 
ation any  reason  to  reach  a  different  conclusion. 
The  other  points  made  were  all  made  In  the 
brief  submitted  at  the  hearing,  and  were  given 
full  consideration.  We  find  nothing  in  the  pe- 
tition to  lead  us  to  think  that  a  rehearing  would 
lead  to  a  different  result  The  petition  is  de- 
nied. 

HOLLOWAX,  J.,  concurs. 
SSIITB,  J.  I  agree  that  the  motion  f or  a  la- 
htaxing  diould  be  overruled. 


DAMD  V.  ORR.  Judge,  et  al.  (No.  1.774.) 
(Supreme  Court  of  Nevada-  Dec  31,  1908.) 
Original  i>roceediiig8  in  prohibition  by  Jennie 
Dame  against  John  S.  Orr  and  another,  judges 
of  the  Second  judicial  district  court  ol  the  state 
of  Nevada  for  the  county  of  Washoe.  Writ 
granted^ 

NORCROSS,  J.  This  Is  an  original  proceed- 
ing in  prohilrition.  Hie  &ets  are  stmuar  and 
tlw  same  questioos  of  law  are  presented  as  were 
Inv(rived  in  the  case  of  In  re  Dudd  Moore,  peti- 
tioner,  against   the   above-named  respondents 

S[o.  1,776)  8fi  Pac.  39a   For  the  reasons  stated 
the  oi^ion  in  die  case  last  referred  to,  it  is 
ordered  that  the  writ  issue  herein  as  prayed  for. 

TAXiBOT,  0.  3h  and  8WEENEZ,  J.,  cmteur. 


MOORB  T.  ORR,  Judge,  et  al.  (No.  1,777.) 
fSupreme  Court  of  Nevada.  Dec.  31,  1908.1 
Original  proceeding  in  prohibition  by  Dudd 
Moore  against  J<^  S.  Orr  and  another,  judges 
of  the  Second  Judicial  district  court  of  the  state 
of  Nevada  fbr  Wadioe  county.  Writ  granted. 

NORCROSS,  J.  This  Is  an  original  proceed- 
ing In  prohibition.  The  facts  are  similar  and 
the  same  questions  of  law  are  pHRBtcd  ■■  ^reie 
Involved  in  the  case  of  In  re  Dudd  Moore,  peti- 
tioner, against  the  above-named  respmdents  (No. 
1.776)  98  Pac.  398.  For  the  reasons  stated  in 
the  opinion  in  the  case  last  referred  to,  it  is 
ordered  that  the  writ  issue  herein  as  prayed  for. 

TALBOT,  a  J.,  and  8WEENBT,  concur. 


ZIMMBRMAN-T.  GRITZHACHER. 

(Supreme  Court  of  Oregon.   F^  9,  1900.) 

On  petition  for  rehearingt  overruled. 
For  former  opinion,  see  98  Pac.  875. 

BEAN,  J.  Counsel  is  in  error  in  assuming 
that  the  court  held  or  intended  to  bold  that  a 
munidpai  officer  eoold  not  in  a  proper  proceed* 
iiur,  question  the  validity  of  a  city  ordinance. 
Tne  holding  Is  that  a  city  cannot  maintain  a 
criminal  prosecution  against  one  for  maintain- 
ing a  nuisance  in  doing  that  whl<^  it  expressly 
authorizes,  as  long  as  the  ordinance,  authorizing 
the  act  complained  of,  remains  unrepealed.  This 
Is  not  an  action  or  suit  between  Zimmerman 
and  Gritzmacher,  but  is  a  habeas  corpus  pro- 
ceeding, instituteed  by  Zimmerman  to  obtain  his 
discbarge  from  arrest  under  a  warrant  issued 
on  a  complaint  filed  by  the  city,  charging  him 
with  maintaining  a  slaoghterhouse  within  the 
corporate  limits,  which  an  ordinance  authorized 
him  to  do. 

Petition  overruled. 


End  of  Cases  in  Vol.  98. 
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ABANDONMENT. 

Of  parUoular  apecie*  of  property  or  righta. 
See  EasemenU,  |  80. 

Bights  under  farm  rental  contract  as  affecting 
rlglit  of  recorerj  inqnantum  meruit  for  serv- 
IceB  performed,  see  Work  and  lAbor,  |  14. 

Water  rights,  see  Waters  and  Water  Coarses, 


ABATEMENT  AND  BEVIVAL 

Judgment  as  bar  to  another  action,  see  Judg- 
ment, li  572-625. 
Substitution  of  parties,  see  Parties,  t  5Q. 

V.  DEATH  OF  PARTY  AHD  REVIVAT 
OF  ACTION. 

<A)  ABATEMENT  OR  SURVIVAL  OF  AC- 
TION. 

{  58.  Where  appellant  dies  after  appeals  in 
actions  to  review  rerocation  of  liquor  license 
which  abated' npoD  his  death,  the  appeals  will 
be  dismissed;  the  records  presenting  mere  ab- 
stract questions,  the  detenu inetioo  of  which 
could  be  of  no  practical '  bene&t. — Hannon  t. 
Harper  (CaL  App.)  68S;  Same  t.  Lelande.  Id. 

ABATTOIRS. 

As  public  nuisaucea,  see  Nuisance,  {  65. 

ABDUCTION. 

See  Seduction. 

ABEHORS. 

Criminal  responsibility,  see  Criminal  Iaw,  |  69. 

ABSENCE. 

Suspeuslon  of  running  of  statute  of  limitation, 
see  Limitation  of  Actions,  {  85. 

ABSTRACT  QUESTIONS. 

Determination  on  appeal,  see  Appeal  and  Br^ 
ror,  {  10. 

ABSTRACTS. 

Of  record  on  appeal  or  writ  of  error,  see  Appeal 
and  Brror,  ffSSO-BSO. 

ABUTTING  OWNERS. 

Assessments  for  expeuses  of  pnblic  Imprdre- 
ments,  see  Mnnicipal  Corporations.  §§  407-468. 

Compensation  for  taking  of  or  injury  to  lands 
or  easements  for  public  use,  see  Etaiinent 
Domain,  {  163. 

KightS'  in  streets  In  cities,  see  Municipal  Cor- 
porations, It  683-705. 

ACCEPTANCE. 

Of  dedication,  see  Dedication,  {  1. 


ACCESSION. 

Intermixture  of  goods  of  same  kind,  see  Con- 
fusion of  Goods. 

ACCESSORIES. 

Criminal  responsibility,  see  Criminal  Law,  |  59. 

ACCIDENT. 

Cause  of  death,  see  Death,  IS  24,  31. 
Cause  of  personal  injuries,  see  Negligence,  || 
2,  6. 

ACCIDENT  INSURANCE. 

See  Insurance,  |  524. 

ACCOMPLICES. 

Criminal  respondbUity,  see  Criminal  Law,  |  69. 

ACCORD  AND  SATISFACTION. 

See  Compromise  and  Settlement;  Payment; 
Release. 

ACCOUNT. 

See  Account  Stated. 

Account  books  as  documentary  evidence,  see 

Evidence,  S  383. 
Accounting  by  executor  or  administrator,  see 

Executors  and  Administrators,  |{  465-51U. 

ACCOUNT*  ACTION  ON. 

Limitations  appltcatile,  see  Iiimltation  of  Ac- 
tions, I  27. 

ACCOUNT  STATED. 

I  1.  An  "account  stated"  defined.— Johnson  T. 
Gallatin  Valley  Milling  Co.  (Mont.)  883. 

I  8.  A  settlement  of  accounts  held  not  to 
create  an  esbwpel  againat  the  parties  riiowlng 
errors^  but  to  furnish  a  itnmg  prima  fade  pre- 
sumption that  the  result  la  correct.— Johnson  t. 
Gallatin  Valley  Milling  Go.  (Mont.)  883. 

I  11.  A  party  to  an  account  stated  held  not 
entitled  to  have  it  reopened  to  correct  a  mis- 
take of  which  he  had  knowledge  when  settlement 
was  made;  it  not  appearing  that  lie  had  been 
misled.— Johnson  T.  Oallatin  Valley  Milling  Co. 
(Mont.)  883. 

S  19.  The  settlement  of  accounts  held  a  con- 
tract and  the  burden  upon  the  party  seeking 
to  avoid  it,  to  open  for  Investigation  the  ante- 
cedent dealings  oetween  the  parties,  to  allege 
in  his  pleadings  the  error,  fraud,  or  mistake  on 
which  lie  relies,  and  to  establish  it  by  clear 
and  satisfactory  evidence. — Johnson  v.  Gallatin 
Valley  Milling  Go.  (Mont)  883. 

I  19.  Evidence  held  not  to  show  that  grain 
delivered  to  defendant  by  plaintiff,  which  con- 
stituted items  in  an  account  stated  between 
them,  was  incorrectly  weighed  by  defendant,  or 
that  plaintiff  waa  not  credited  with  the  full 
amount  delivered.— Johnson  r.  Gallatin  Valley 
Milling  Co.  (Mont.)  883. 


For  cases  In  Deo.  Dig.  *  Amer.  Digs.  1W7  to  date  A  Indszes  see  same  tbpic  A  section  (I)  NUMBER 
88  P.-72  (1137) 
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ACKNOWLEDGMENT. 

Of  Indebtedness  barred  by  limitatioD,  see  Limi- 
tation of  Actiona,  §S  146-163. 

Operation  and  effect  of  admisaiona  aa  evidence, 
■ee  Eridence,  213-263. 

n.  TAKING  AMI>  CERTIFICATE. 

S  8.  Tbe  purpose  of  a  certificate  of  acknowl- 
cdigment  to  a  deed  Is  to  establish  the  identity  of 
the  grantor  and  the  genuineness  of  hia  signature. 
— Homan  t.  Wayer  (Cal.  App.)  80. 

fi  22.  Under  CIt.  Code,  IS  1185,  1189,  an 
acknowledgment  certificate  of  personal  knowl- 
edge Aeld  not  justified  by  the  officer  swearing 
the  person  acknowledgiug  or  any  other  person. 
— Honian  v.  Wayer  (Cal.  App.)  80. 

S  22.  The  Tritness  referred  to  Id  CIt.  Code, 
I  1185,  relating  to.  acknowledgmenta,  held  re- 
quired to  be  knowu  to  the 'Denary.— Homan  t. 
Wayer  (Cal.  App.)  80. 

S  36.  A  notary  taking  an  acknowledgment 
need  not  certify  to  tbe  ownerahip  of  the  prop- 
erty.—Homan  T.  W^ayer  (Cal.  App.)  80. 

f  48.  Under  Pol.  Code,  |  801,  a  notary  held 
liable  to  one  sustaining  loss  through  his  disobe- 
dience of  CiT.  Code,  $  1185,  relating  to  acknowl- 
edgments.— Homan  v.  Wayer  (CaL  App.)  SO. 

8  48.  Under  Pol.  Code,  S  801,  a  notary's 
liability  for  making  a  false  certificate  to  an  ac- 
knowledgment hela  not  to  depend  upon  whether 
the  acts  of  others  have  contributed  to  the  injury. 
—Homan  T.  Wayer  (Cal.  App.)  80. 

m.  OPEBATIOlf  AND  EFFECT. 

i  65.  Tbe  right  of  a  purchaser  of  land  to 
rely  upon  a  false  certificate  to  an  acknowledg- 
ment to  a  deed  to  hIa  vendor  held  not  defeated 
because  the  title  of  his  vendor  stood  in  an  as- 
s^ed  name.— Homan  v.  Wayer  (Cal.  App.) 

ACTION. 

See  Tender. 

Abatement,  see  Abatement  and  BerlvaL 
Bar  by  former  adjudication, 

B72-425. 

Commencement  within  period  of  limitation,  see 
Limitation  of  Actiona.  {  129. 

Jurisdiction  of  conrta,  see  Courts. 

liimltattoD  h7  atatut^  see  Limitation  of  Ac- 
tions. 

Malicious  actions,  see  Malicious  Prosecution. 

Actu>n$  bettoeen  porttet  in  particular  relQiiona. 
See  Master  and  Servant,  §{  258-289. 
Bailor  and  bailee,  see  Bailment,  {  31. 
Co-tenants,  see  Partition,  $6  03-94. 
Joint  debtoTB,  see  Contribution. 
MembeiB  and  corporation,  see  Corporattmu,  I 
189. 

Aotiont       or  effoinst  particular  clag$e*  of 
persons. 

See  Carriers,  $S  04.  229,  280-406;  Corpora- 
tions, S  522;  Counties.  8  222;  Master  and 
'Servant,  98  330,  332;  Principal  and  Agent. 

L189;  Receivers,  88  166,  174;  Schools  and 
bool  Districts,  8  120;  Street  Railroads,  88 
111-114;  Trade  Unions,  $  9. 
Partners,  see  Partnership,  8  296. 
Representatives  of  deceased  executor,  see  Ex- 
ecutors and  Administrators,  8  328. 
Taxpayers,  see  Municipal  Corporations,  I  999. 
Trustees,  see  Trusts.  8}  362-^6. 

ParticuUir  causes  or  grounde  of  action. 
See  Account  f^tated:  Bills  and  Notes,  88  489- 
510;  Collision.  8fi  128,  149;  Contribution; 
Death,  86  24,  31;  False  Imprisonment,  $8  7, 
8;  Forcible  Entry  and  Detainer,  88  2.  4; 
Inanrance,  I  640;   Malicious  Prosecution,  f 


56;   Money  Lent;   Money  Received;  Xegli- 

«ence,  »  110,  136;  Seduction,  8  17;  Torts: 
se  and  Occupation;  Work  and  Labor. 
Ball  bond,  see  Bail,  88  85,  89. 
Breach  of  IxKid  of  assessor,  see  Taxation.  1 
570. 

Breach  of  contract,  see  Contracts,  S  346:  Sales. 
88  406,  418;  Vendor  and  Purchaser,  8  330. 

Conversion  by  carrier,  see  Carriers,  8  94. 

Death  caused  by  operation  of  railroad,  see  Bail- 
road,  8  398. 

Discharge  from  employment,  see  Master  and 
Servant,  S  42. 

Infringement  of  trade-mark  or  trade-name,  see 
Trade-Marks  and  Trade-Names,  8  88. 

Injuries  caused  by  defective  streets,  see  Munic- 
ipal Corporationa,  88  812-821, 

Injuries  caused  by  defects  in  demised  premi- 
ses, see  Landlord  and  Tenant,  8  169. 

Injuries  caused  by  omration  of  railroad,  see 
Railroads,  88  30l-3o2,  356-40L 

Injuries  caused  by  operation  of  street  railroad, 
see  Street  Railroada,  88  111-114. 

Injuries  from  fire  caused  by  operation  of  rail- 
road, see  Railroads,  {  480. 

Injuries  to  passenger,  see  Carriers^  ||  290-320. 

Injuries  to  servant,  see  Master  and  Servant, 
H  258-289; 

Interference  with  employment,  see  Master  sod 
Servant 

Loss  or  injuria  to  shipment,  see  Carriers,  H 

133.  185. 

Negligence  of  bailee,  see  Bailment,  I  31. 
Overdraft,  see  Banks  and  Banking,  1 150. 
Recovery  of  deposits,  see  Banks  and  Bank- 
ing. 8  154. 

Recovery  of  money  deposited  for  safe  keeping, 

see  Depositaries,  8  11. 
Recovery  of  price  paid  for  land,  see  Vendor  and 

Purchaser,  fi  335. 
Services,  see  Work  and  Labor. 
Unfair  competition  in  trade,  see  Trade-Marks 

and  Trade-Names,  8  88. 

Particular  forms  of  action. 
Se*  Debt,  Action  of;   Ejectment;  Replevin; 
Trover  and  Conversion. 

Particular  forms  of  special  relief. 

See  Divorce;  Injnncti«i;  Partition.  ||  6S-M; 
Quieting  Title;  Specific  Performance. 

Alimony,  see  Divorce,  IS  210-276. 

Cancellation  of  written  iustnunent,  see  Can- 
cellation of  Instruments. 

Oonfirmation  of  tax  title,  see  Taxation.  |  815. 

Determination  of  adverse  claims  to  real  prop- 
erty, see  Quieting  TlUe. 

Determination  of  water  rights,  see  Waters  and 
Water  Courses,  8$  33.  107.  152. 

Distrilmtion  of  decedent's  estate,  see  Executors 
and  Administrators,  8  314. 

Enforcement  or  foreclosure  of  lien,  see  Met^an- 
nic*  Liens,  8  290. 

EstaUishment  and  enforcement  or  rigbt  of  ex- 
emption, see  Exemptions,  H  106-128. 

Establishment  and  enforcement  of  tmst,  see 
Trusts,  88  962-375. 

Establishment  of  will,  see  Wills.  8S  211-427. 

Foreclosure  of  mortgage,  see  Mortgages,  |8 
401-590. 

Reformation  of  written  instmment,  see  Refor- 
mation of  Instruments. 

Removal  of  cloud  on  title,  see  Quietinir  Title. 

ResciHsion  of  contract  for  sale  of  land,  see 
Vendor  and  Purchaser,  8  12iS. 

Setting  aside  fraudulent  canveyanee,  see  F^nd- 
nlent  Conveyances,  6  215. 

Setting  aside  sale  nnder  power  hi  mortgage,  see 
Mortgages,  8  369.  _ 

Trial  of  tax  titie,  see  Taxation,  1 815. 

Particular  proceedings  in  aetione.- 

See  Continuance;  Costs;  Damages;  Depoi«i- 
tions;  Dismissal  and  Nonsnit;  Evideni'c ; 
SlxecntiMi;  Judraient;.  Jury;  Motions;  I'ar' 
ties;  Pleading;  f  rocessj  Btipolatimui;  Trial: 
Venae. 
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Default,  see  Tud^ent,  88  98,  143. 
Nonsuit,  see  Trial,  Sg 
Notice  of  action,  see  Process,  1  98. 
Verdict,  see  Trial,  9  3.i5- 

Particular  remedieg  in  or  incident  to  actiona. 
See  Discovery ;  Garnisbment ;  lojuoction ;  Be- 
ceivers. 

Staj  of  proceedings,  see  Appeal  aud  Error, 
S  485. 

Froceedingt  in  exerci$e  of  gpecial  or  limited 
juriKdictiona. 
Courts  of  limited  Jurisdiction  in  general,  see 

Courts,  fi  183. 
Criminal  prosecutions,  see  Criminal  Law. 
SnitB  in  admiralty,  see  Cotllakm,  H  128,  149. 
anlta  in  equity,  see  Equity. 
Suits  in  fostlces'  ranrta,  lee  Jostiou  of  the 

Peace,  H  «3»  106w 

Ret/imt  of  proeee^ngt. 

See  Appeal  and  Error;  Certiorari;  Excep- 
tions, Bill  of;  Judgment,  |  356;  Justices  of 
the  Peace,  IS  159,  160;  New  Trial. 

EL  HATUBE  Aim  FOBM. 

CcMistructlon  of  plendtus  as  to  form  of  action 
see  Pleading,  S  49. 

I  16.  Action  quasi  in  rem  defined,;— Oassert 
T.  Strong  (Mont)  497. 

I  16.  Action  in  penimam  defined.— Gusert 
T.  Strong  (Mcmt)  497. 

m.  jonrDER,  splitting,  cjoiraoix- 

DATIOH,  AND  SEVERANCE. 

J:  48.  A  complaint,  in  a  suit  to  set  aside  a 
e  under  a  trust  deed  and  for  an  scconntlng 
against  the  tmstee.  held  not  bad  for  mMoInder 
<a  causes  of  action  nnder  Code  Cir.  Proc.  { 
427,  subd.  4.— Huene  t.  Cribb  (Cal.  App.)  78. 

f  SO.  A  complaint  in  an  action  by  two  part- 
ners against  a  copartner  after  dissolution  held 
not  demurrable  for  misjoinder  of  causes  of  ac- 
tion.—TIeman  T.  Sachs  (Or.)  163. 

ADEQUATE  REMEDY  AT  UW. 

Effect  Ml  JnrisdicUoD  of  equity,  see  Equi^, 
I  47, 

Effect  on  il^t  to  mandamni,  see  Mandamus, 

ADJUDICATION. 

Of  courts  in  general,  see  Courts,  S|  90,  91. 
Operation  and  effect  of  former  adjudication, 
see  Judgment,  H  672-625,  663-743. 

ADMINISTRATION. 

Of  estate  of  bankrupt,  see  Bankruptcy,  S  235. 
Of  estate  of  decedent,  see  Execiltors  and  Ad- 

ministrators. 
Of  estate  of  ward,  aee  Guardian  and  Ward, 

136. 

Of  trust  iiffoparty,  see  Trusts,  ||  188,  290; 


See  Collision. 


ADMIRALTY. 
ADMISSIONS. 


As  eTidence  in  civil  actions,  see  Evidence,  S8 
2i:t-253. 

By  plea  of  ffuUty,  see  Criminal  Law,  S  273. 

ADULTERY. 

Grounds  for  diroree,  erldence,  see  Dirorce*  { 
120. 

ADVERSE  CLAIM. 

To  real  property,  see  Quieting  Title. 


ADVERSE  POSSESSION. 

See  Limitation  of  Actions. 

By  tenant  in  common,  see  Tenancy  In  Com- 
mon, I  15. 

Of  water  rights,  see  Waters  and  Water  Cours- 
es, s  isa 

I.  VATVBE  AND  BEQVI8ITE8. 

Notice  of  claim  to  bed  of  nsTlgable  stream,  see 

Narigable  Waters,  J  37. 

(E)  DURATION  AND  CONTINUITY  OP 
POSSESSION. 

I  60.  Any  claim  of  adverse  possession  heI4 
abandoned  "by  the  taking  of  a  lease.— Northern 
Pac.  By.  Go.  v.  George  (Wash.)  1126. 

I  61.  A  purchaser  of  real  estate  from  ex- 
ecutors empowered  to  sell  the  same,  held  not  to 
have  established  adverse  possession, — In  re  Bielk- 
ards'  Estate  (Gal.)  628;  Granger  t.  BIcIh 
ards,  Id. 

(F)  HOSniA  CBARACrrBB  OF  FOSBBa- 
SION. 

I  68.  Possession  alone  is  not  sufficient  to 
gire  title  by  advene  pooiBSiiaB  asaiast  the 

owner,  but  the  question  depeuds  on  the  quality 
and  extent  of  the  interest  claimed,  and  the  law 
will  presume  an  interest  in  a  party  in  possesion 
only  to  the  extent  of  his  claim.— Goqnille  Mill 
ft  Mercantile  Go.  t.  Johnson  (Or.)  182. 

S  60.  PlaiutifTa  possessiou  of  a  boom  con- 
structed in  a  navigable  stream  held  not  adverse 
to  the  rights  of  the  riparian  owner  in  the  stream 
itself.— Coquitle  Mill  ft  Mercantile  Co.  t.  J(din- 
son  (Or.)  182. 

(O)  PAYMBNT  or  TAXBS. 

I  98.  Under  Rev,  St.  1887.  |  4043,  claimant 
by  adverse  possession  held  required  to  prove 
that  he  has  paid  all  the  taxes  for  five  years,  or 
that  the  property  is  exempt,  or  has  not  been 
SBseesed.— Swank  t.  Sweetwater  Irrigation  ft 
Power  Go.  (Idaho)  297. 

n.  OPBBATION  AMD  EFFECT. 

(A)  BXTBNT  OF  POSSESSION. 

I  100.  Where  a  purchaser  of  a  rifrht  of 
way  for  a  dlteh.  which  has  failed  to  record  its 
conveyance  prior  to  the  record  of  a  sul>sequent 
convejrance,  sets  up  title  by  adverse  possession, 
held,  that  the  extent  of  the  right  of  way  most 
be  determined  by  the  use  and  occupation,  and 
not  by  the  calls  of  such  unrecotded  deed.-- 
Swank  v.  Sweetwater  Irrigation  &  Power  Ga 
adabo)  297. 

xn.  PLEADnro,  evidewoe,  tbiaei, 

AKD  review. 

Pleading  both  adverse  poesesdoh  and  pri(«  ap- 
propriation, see  Pleading,  |  93. 

ADVERTISEMENT. 

In  dty  dlrectorv  as  evidence  of  partoership,  Me 
Partnership,  S  49. 

Newspapers  included  in  charter  provisions  re- 
lating to  publication  of  official  advertiae- 
menta,  see  Newspapers.  {  3. 

Official  newspapers,  see  Newspapers. 

Publication  of  process,  see  Process,  |  98. 

AFFIDAVITS. 

See  Depositions. 

Particular  proceedings  or  purpotet. 
Change  of  venue,  see  Venue,  %\  66,  67. 
Contempt  proceedings  for  failure  to  pay  ali- 
mony, see  Divorce,  9  269. 
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98  PACIFIC  REPOBTEB. 


Newly  discovered  evidence,  see  New  Trial,  | 

New  trial  in  criminal  proeeeutlotu,  lee  Crimr 

inal  Law,  1  968. 
Of  prejudice  of  Jadge,  eee  Judges,  |  51. 

AFTER-ACQUIRED  PROPERTY. 

Mortgage  of,  see  Chattel  Mortgagea,  {  124. 

AFTER-ACQUIRED  TITLE. 

Conveyance  by  deed  bj  Indian,  sea  Indians, 

AGENCY. 

See  Principal  and  Agent 

AGREEMENT. 

See  Cwtracts. 

AGRICULTURE 

Levy  of  execution  against  lands  of  agricnitaral 
sooety,  see  BxecQumi,  I  00. 

AIDERS  AND  ABETTORS. 

Criminal  responsibility,  see  Criminal  Law,  |  69. 

ALIENATION. 

Of  Indian  land,  see  Indians,  {  15. 

ALIENS. 

'  See  Indians. 
Right  to  maintain  action  for  death,  see  Death, 
131. 

ALIMONY. 

See  Divorce,  H  210-276. 

ALLOWANCE. 

To  snrviving  wife,  husband,  or  children  of 
decedent,  see  Executors  and  Administrators, 
II  184-191. 

ALTERATION. 

Of  geographical  or  political  divisions,  see 
Schools  and  School  Districts.  {|  37-41. 

ALTERATION  OF  INSTRUMENTS. 

See  Reformation  of  Instruments. 

AMENDMENT. 

tn  partioutar  renwdfei  or  fpecfol  iurUiioHotu, 
See  Trial,  |  419. 

On  appeal  or  writ  of  error,  see  Appeal  and  Br- 

ror,  §  899.  i 

Of  particular  acts,  inatrumetttt,  or  prooeedinfft. 

See  Pleading.  SS  232-258. 

Articles  of  association,  see  Corporations^  8  40. 

Bill  of  exceptions  in  criminal  prosecution,  see 

Criminal  Law,  |  1110. 
Municipal  charter,  see  Mnnldpal  Corporations, 

SS  44.  46. 

Record'  on  appeal  or  writ  of  error,  see  Am>c<i1 
and  Error.  ||  635-655. 

AMOUNT. 

Of  alimony,  see  IMvorce,  |  240. 

AMOUNT  IN  CONTROVERSY. 

Jorisdicttonal  amount,  see  Courts,  {  251. 


ANIMALS. 

See  Game.   

Carriage  of  live  stock,  see  Garrieta,  t  229. 
Restrictions  on  transportation  of  aa  iDterfcr- 
ence  with   interstate  commerce,  see  Com- 
merce, I  52. 

Snrplusage  in  indictment  for  bringing  infected 
sheep  into  the  state,  see  Indictment  and  In- 
formation, 8  119. 

Waiver  of  defects  in  indictment  tor  bringing 
infected  sheep  into  state  by  pieadinv  to  the 
merits,  see  Indictment  and  Information,  i 
106. 

I  10^  Where  a  brand  la  recorded  with  the 
cattle  sanitary  board,  all  animals  branded  theie- 
with  are  prima  fade  the  property  of  tbe  penoa 
owning  audi  brand. — Territory  t.  Caldwell  (S. 

M.)  167. 

I  45.  In  a  prosecution  for  malicionslr  killing 
dogs,  the  state  must  show  either  that  defendan[ 
entertained  malice  toward  the  owner  or  that  the 
killing  was  so  wanton  as  to  raise  the  presump- 
tion of  malice.— State  v.  Churchill  (Idaho)  SiWX 

8  45.  Malice  held  the  gist  of  the  offense  de- 
fined by  Rev.  St.  1887,  I  7153,  makins  a  per- 
son who  shall  maUdonsiy  kill  or  wound  wiy 
animal  guilt;  of  a  misdemeanor. — State  v. 
ChurdiiU  (I&ho)  858. 

8  45.  On  a  trial  (or  the  malldoaa  killing  of 
dogs  chasing  defendant's  live  stock,  evidence  that 
the  dogs  would  not  harm  domestic  aulnials  hetd 
inadmissible,  unless  defendant  knew  thereof.— 
State  T.  Churdiill  (Idaho)  85a 

8  45.  The  rule  applicable  in  a  dvil  action  for 
damages  allowing  evidence  showinff  pedinee, 
eta,  of  a  dog  kuled  held  not  applKable  in  a 
criminal  prosecution  for  malidouslr  killing  a 
dog,  unless  defendant  knew  theraw. — State  v. 
Churchill  (Idaho)  853. 

8  45.  Facts  held  not  to  constitute  defendant 
criminally  liable  for  the  malicious  killing  of 
dogs.— State  v.  Churchill  (Idaho)  853. 

8  45.  The  word  "malidous,"  as  used  in  B«v. 
St.  1887,  8  7153.  punishing  one  "maliciaualy** 
killing,  etc.,  an  animal,  held  not  equivalent  to 
the  word  "wrongfuL"— State  v.  Churchill  (Idaho) 
853. 

8  94.  Owner  of  domestic  animais  held  en- 
titled to  use  such  force  in  driving  away  dogs 
worrying  them  as  may  be  necessary,  th<mgh  he 
knows  uiat  anch  dogs  will  not  kill  or  main 
the  animals.— State  v.  ChurdilU  (Idaho)  853. 

8  94.  An  owner  of  stock  being  dtased  or  woi^ 
ried  by  does  held  justified  in  the  use  of  surb 
force  in  driving  tbe  dogs  away  as  a  reasMiably 
prudent  man  wonld  exerdae.— State  r.  Gburdiiil 
(Idaho)  853. 

ANSWER. 

In  pleading,  see  Pleading,  8  93. 

APPEAL  AND  ERROR. 

See  Certiorari;  Exceptions,  Bill  of;  New  Trial 
Appellate  jurisdiction  of  particalar  coorts,  s«« 

Courts,  S8  20G-251. 
Costs,  see  Costs,  88  233,  254. 
Kffect  of  existence  of  remedy  by  appeal  «<n 

jurisdiction  of  court  to  grant  habeas  corpus. 

see  Habeas  Corpus,  8  4. 
Persona  bound  by  stlpulationa  attached  to  bill 

of  exceptions,  see  Stlpulationa,  |  17. 
Review  in  action  for  nei^lgniech  sea  Nesli- 

gence,  S  136. 
Review  in  action  for  specific  perfonnancek  see 

Specific  Performance.  I  138. 
Review  Of  accounting  by  executor  or  adminitt- 

trator.  see  Executors  and  Admlnistiaton,  I 

610. 
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Review  of  crimiDal  proMcuttons,  Bee  Cflininal 
Lav,  H  1023-1188;  Homicide,  8  840. 

Rerlev  of  proceeding  of  justices  of  the  peace, 
see  Jnaticea  of  the  Peace,  SI  169,  180. 

X.  KATXTBE  AND  FORM  OF  BJSMXSDY. 

i  2.  Under  Const  art.  5,  S  6,  a  direct  appeal 
is  not  permitted  from  erery  decialon  of  the  dis- 
trict courts  or  the  Jndgai  thereof.— Maple  T. 
Williams  (Idaho)  848. 

IX.  irATITRE  AND  GROUNDS  OF  AF- 
FEIXATE  JURjaDIOTZON. 

'%  19.  Abstract  cases  disconnected  from  the 
granting  of  actual  relief  will  not  be  determin- 
ed on  appeal.— Bachmaii  t.  Thompson  (OkL) 
426;  Braun  v.  Stillwater  Advance  Printinx  & 
Publisbing  Co.,  Id. 

Zn.  DECISIONS  RirVIEWARIA 

<B)  NATCRB.  SCOPE.  AND  BFFEOT  OF 

DECISION. 

-|  108.  An  order  denying  a  motion  to  strike 
an  amended  complaint  from  Uie  files  is  not  ap- 
pealable—Myen  V.  Holton  (Oal.  App.)  197. 

FBXSENTATION   AND  RESERVA- 
TION IN  LOWER  COURT  OF 
GROUNDS  OF  REVIEW. 

(A)  ISSUES  AND  QUESTIONS  IN  LOTTBR 
COURT. 

fi  169.  A  queBtion  not  within  the  lasuea  at 
al  cannot  be  conaidered  on  appeal. — Anderson 
T.  Mitchell  (Wash.)  7S1. 

i  171.  The  court  on  appeal  will  not  cossider 
a  thewy  advanced  for  the  first  time.— -Dodds  v. 
Dodds  (Wash.)  748. 

I  178.  A  matter  not  having  been  submitted 
to  the  trial  court,  held,  it  cannot  be  considered 
on  appeal.— National  Mut.  Fire  Ins,  Co.  v.  Dun- 
can (Colo.)  634. 

i  179.  Where  «  demurrer  t6  the  complaint 
was  submitted  without  argument,  so  that  the 
trial  court  was  not  given  an  opportunity  to 
pasB  upon  defendant's  objections  of  defects  of 
parties  and  want  of  capadtv  to  sue,  they  can- 
not be  CfMisidered  on  appeal,  and  only  assign- 
mtiats  as  to  the  jurisdiction  and  the  sufficiency 
of  the  complaint  will  be  ccmsidered.— -Frmsee  v. 
Piper  (Wash.)  760. 

(B)  OBJECTIONS  AND  MOTIONS,  AND 
RULINGS  THEREON. 

{  207.  A  party  objecting  to  improper  state- 
ments in  the  closing  argument  by  counsel  of 
the  adverse  party  held  not  entitled  to  complain 
where  he  did  not  ask  to  reply  to  such  argu- 
ment.—Hiomae  T.  Fob  (Wash.)  663. 

I  281.  A  mere  objection  to  evidence  offered 
and  allowed,  unaccompanied  by  any  ground  or 
reason,  la  insufficient  to  present  reviewable  er- 
ror.—Merced  Bank  v.  Price  (Cal.)  888. 

(C)  EXCEPTIONS. 

i  268.  An  Instruction  to  which  no  exception 
was  taken  cannot  be  niged  as  error.- Eenway  v. 
HofEman  (Wash.)  96. 

I  263.  Timely  objections  must  be  made,  and 
erceptlons  taken  to  refusal  of  inBtructions  to 
entitle  a  party  to  a  review  on  a  writ  of  error. 
— Dlmond  Bros.  v.  Beckwith,  Quinn  &  Co. 
(Wyo.)  880. 

f  270.  Failure  to  except  to  the  denial  of  a 
new  trial  held  a  waiver  of  all  errors  for  which 
a  new  trial  might  be  granted.— Alexander  v. 
Oklahoma  City  (Okl.)  943. 

i  272.  One  held  not  entitled  to  a  review  of 
a  ruling  to  which  no  exception  has  been  taken 
or  given  by  statute  by  filing  a  motltHi  for  new 


trial,  and  obtaining  an  adverse  mllng  on  it 
and  exceptlac  thereto.- Law  t.  Smith  (Utah) 
800. 

I  273.  Where  there  are  several  distinct  find- 
ings, a  general  exception  Is  insufficient,  and 
they  will  not  be  reviewed  unless  all  are  ermie> 
oos.- Warehlma  r.  Bdiweitier  (WasbJ  747. 

(D)  MOTIONS  FOB  NEW  TRIAL. 

I  281.  Under  Comp.  Laws  1907.  {  3292,  a 
motion  for  new  trial  on  specified  grounds  held 
necessary  to  obtain  a  review  of  the  matters 
specified.— Law  v.  Smith  (Utah)  300. 

S  281.  Under  Comp.  Laws  1907,  U  3202. 
3298,  8301  the  review  in  the  Supreme  Court  of 
errors  in  the  trial  court  held  not  to  depend  on 
motion  for  a  new  trial,  except  for  matters  on 
which  the  trial  court  had  no  opportunity  to  pass 
during  the  trial.— Law  v.  Smith  (Utab)  300. 

I  294.  Under  Comp.  Laws  1907.  f  3292,  a 
party  challenging  the  sufficiency  of  the  evi- 
dence held  required  to  make  a  motion  for  a 
new  trial,  unless  during  the  trial  he  presented 
the  question  by  motion  for  nonsuit  or  for  a 
directed  verdict— Law  v.  Smith  (Utah)  300. 

i  298.  A  party  who  has  obtained  one  ruling 
from  tile  trial  court  and  has  taken  or  has  been 
given  a  statatory  exception  need  not,  to  ob- 
tain a  review  of  the  ruling,  require  the  trial 
court  to  pass  on  a  motion  for  new  trial.— Law 
V.  Smitb  (Utah)  300. 

S  302.  A  specification  of  the  insufficiencr  of 
the  evidence  to  sustain  a  finding  of  a  referee 
Aeld  not  to  challenge  a  certain  finding. — In  re 
Bidiards'  Estate  (Gat)  628;  Granger  t.  Blch- 
ards.  Id. 

S  302.  A  motion  for  a  new  trial,  after  ap- 
proval of  the  report  of  a  referee,  held  Insuffi- 
cient, under  Mills'  Ann.  Code,  S|  212,  214,  217, 
to  present  for  review  Uie  objection  that  the 
referee  failed  to  separately  state  his  Ondinnof 
fact  and  condnsions  of  law.— Alexander  t.  Wel- 
lington (Colo.)  681. 

VI.  PARTIES. 

i  838.  Proceedings  to  review  the  revocation 
of  plaintiff's  license  to  conduct  an  employment 
agency  and  to  compel  the  Issue  of  such  a  license 
held  to  abate  upon  his  death  without  right 
of  revivor  in  his  personal  representatives.- 
Hanntm  v.  Harper  (Cal.  App.)  685;  Same  v. 
Lelande,  Id. 

§  336.  An  appeal  will  be  dismissed  where  all 
those  who  are  adversely  interested  In  the  jodg- 
ment  have  not  been  made  parties  to  the  appeal. 
—Walker  Bros.  v.  Skliris  (Utah)  114. 

VII.   REQUISITES  AND  PROCEEDINGS 
FOR  TRANSFER  OF  CAUSE. 

(A)  TIME  OF  TAKING  PROCEEDING^. 

I  33a  Mills'  Ann.  Code,  S  401,  held  to  limit 
the  time  within  which  writs  of  error  can  be 
prosecuted.- McVlcker  v.  Rouse  (C!olo.)  807. 

I  889.  Pierce's  Code,  |  8698  (Laws  1903,  p. 
76,  c.  59),  requiring  appeals  from  judgments 
in  tax  foreclosure  to  be  taken  within  30  days, 
held  to  apply  to  appeals  in  a  suit  to  vacate  a 
Judgment  on  tax  fozeeloanrei— MeCansland  ir. 
Bailey  (Wash.)  827. 

5 84D.  Under  Comp.  Idws  1907,  {  3^1,  pro- 
ing  that  an  appeal  may  be  taken  withiu  six 
months  from  the  entry  of  judgment,  an  appeal 
may  be  taken  within  six  months  after  the  dis- 

gnition  of  a  motion  for  a  new  triaL— Walker 
roB.  V.  Sklliia  (Utah)  114. 

J  361.  A  writ  of  error  is  not  brought  within 
Sulls*  Ann.  Code,  |  401,  until  a  summons  to 
bear  errors  has  been  iBSued,  as  required  by  sec- 
tion 404,  or  the  issuance  of  summons  has  been 
waived.— McVicker  v.  Rouse  (Colo.)  807. 
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I  356.   Under  Rer.  Codes,  |  7099,  reqairinc 
ippeali  to  be  taken  within  one  year  frmn  «n- 
of  Jodsmatt.  an  appeal  not  taken  from  a 
jadsment  within  that  time  will  be  dinnlaBed. 
— Kaufman  t.  Cooper  (Mont)  D04. 

(C|  PAYMENT  OF  FEES  OR  CX)STS,  AND 
BONDS  OR  OTHER  SECURITIES. 

I  S84.  An  ondertaklng  m  appeal  heU  to 
diow  that  a  part7  appealed  onl7  from  Mie  Judg- 
menL—Oaaaert  t.  Strong  (Mont.)  497. 

I  391.  Defects  in  an  andertmking  on  appeal 
may  be  cated  by  the  Blinc  of  a  new  undertak- 
ios.— Qassert  t.  Strong  (MonL)  497. 

i  894.  An  a^eal  from  a  Judgment  and  an 
awe^  from  an  order  denying  a  new  trial,  con- 
•ondated  into  mk  record,  require  but  mh  under- 
taking.—Oaasert  T.  Strong  ^ont.)  497. 

I  394.  An  undertaking  on  appeal  from  a 
jndgmentj  and  from  an  order  denying  a  new 
trial,  fumcient-to  sustain  both,  will  sustain  the 
appeal  from  the  order,  after  the  appeal  from 
tne  Judgment  is  dismissed  because  not  taken 
within  the  required  time.— Kaufman  r.  Cooper 
(Mont)  604. 

(D)  WRIT  OF  ERBOB.  CITATION,  OB 
NOTICE. 

f 407.  Appeal  dismlsMd  for  failure  to  make 
necessary  parties  parties  thereto.- Strange  T. 
Criamon  (Okl.)  937. 

I  414.  "Adveise  party"  defiued.— McKenzle 
7.  Hill  (Cal.  App.)  i>5;  In  re  Sau  Pranoisco 
Stock  St  Exchaose  Board,  Id. 

S  414.  The  Judgment  debtor  Md  not  an  ad< 
Terse  party  in  supplementary  proceedings  on 
whom  notice  of  apnea  1  must  be  served  in  order 
to  perfect  an  appeal  by  the  Kamishees.- McKen- 
zie  T.  Hill  (Cal.  App.)  66;  In  re  San  Francisco 
Stock  &  Bxchange  Board,  Id. 

IZ.  ■PPBBSEDBAg  OB  STAT  OF  PBO- 
CEEDIHOS. 

I  4SS.  Effect  under  Code  Civ.  Proc.  I  949, 
of  an  undertaking  given  under  section  941,  on 
appeal  from  an  order  refusing  to  vacate  an  or- 
dtf  allowing  an  execution  on  an  old  judgment, 
■tated.— Weldon  v.  R<vers  (CaL)  1070. 

Z.  BBGOBD  AJTD  PBOOBBDIXOS  HOT 
nr  BBGORD. 

<A)  MATTERS  TO  BE  SHOWN  BT  REC- 
ORD. 

i  r»(iO.  Alleged  error  in  refusing  to  sustain  a 
motion  to  re-refer  a  case  cannot  be  reviewed, 
where  the  record  does  not  affirmatively  show 
that  the  motion  was  ever  acted  upon. — Bdcer  v. 
Bcker  (Okl.)  9ia 

I  600.  An  assignment  of  error  in  permitting 
tlM.0Iing  of  a  pleadiug  will  not  be  considered, 
where  the  record  discloees  no  ruling  on  the  ques- 
ti«i  in  the  court  below.— Dnskey  ▼.  Green  Lake 
Shingle  Co.  (Wash.)  99. 

(O  NECESSITY  OF  BILL  OP  EXCEP- 
TIONS, CASE,  OR  STATEMENT 
OF  FACTS. 

I  645.  A  motion  to  vacate  a  Judgment  and 
the  order  of  the  court  thereon  are  not  parts  of 
the  record,  unleei  brought  into  the  case  by  bill 
of  exceptions  or  case-made. —Devault  v.  Mer- 
chants' Exch.  Co.  (Okl.)  342. 

I  647.  RullngB  on  evidence  and  prejudicial 
remarks  of  the  trial  ^ndge  cannot  be  reviewed 
in  the  absence  of  a  bill  of  exceptions. — Dimond 
Broe.  V.  Beckwith,  Quiun  &  Co.  (Wyo.)  889. 

i  648.  Where  there  is  no  bill  of  exceptions 
preserving  the  evidence,  on  a  jury  trial  out  of 
chancery,  there  is  Dothinfc  presented  for  review. 
— Ceasar  v.  Ceasar  (Okl.)  918. 


{  648.  Assignments  of  error  complaining  of 
the  admission  of  evidence  and  of  the  insoffi- 
ciMicy  of  the  evidmos  cannot  be  considered  in 
the  absence  of  a  statement  of  facts  or  bill  of 
exceptions.— Adams  r.  Columbia  Cannl  Go. 
(Wash.)  741. 

(D)  CONTENTS,  HAKINO.  AND  SBTTUB- 
MENT  OF  CASE  OR  STATEMENT 
OF  FACTS. 

Pow»  of  judge  pro  tempore  to  extend  time  for 
service  of  eaas  or  statement  of  facts,  see 
Judges,  I  25. 

f  664.  A  case-made  not  served  within  three 
days  after  the  judgment  appealed  from,  ma  pro- 
vided by  Wilson's  Bor.  dc  Ann.  St.  1903.  1 
4741.  or  within  the  extension  of  time  ■llswiiffi 

by  the  eonrt,  will  not  be  i  sjili  iiwl  DmiimmIT 

T.  MeirteBis'  Bxdi.  Co.  (OkL)  842. 

I  609.  Under  BaOinger's  Ana.  Codas  *  St 
I  5^  (Pietoe's  Code,  f  671^  retatiw  t*  the 
eertificatMn  of  staleuieuls  of  facta,  and  provid- 
ing for  amendments  thereto,  a  defective  Btmtie- 
ment  should  not  be  stricken,  unless  the  propos- 
ing party  refuses  to  amend  it,  except  when  it 
was  proposed  in  bad  falth.~State  v.  Steiner 
(Wash.)  600. 

I  671.  Where  the  trial  court  should  have 
l^ven  the  proponent  of  a  defective  statement 
of  facts  an  opportunity  to  amend  before  strik- 
ing out,  mandamus  will  He  to  compel  him  to 
vacate  the  order  striking  the  statement,  so  that 
he  may  have  an  opportunity  to  amend. — State 
T.  Steiner  (Wash.)  600. 

(B)  ABSTRACTS  OF  RECORD. 

S  580.  The  duty  of  preparing  an  abstract 
devolves  upon  ptaintilf  in  error,  and  Role  IDs 
(02  Pac  viii),  exempting  him  from  abstracting 
all  the  evidenoB  to  support  a  claim  that  it  does 
□ot  tend  to  show  a  certain  fact,  is  an  exception 
in  his  Cavor.— Bfadison  Bank  T.  Price  (Kan.) 
222. 

I  685.  The  defendant  in  error  should  meet  a 
claim  that  several  ot  a  Iai«e  number  of  facts, 
or  findings  of  fact,  are  unsupported  hr  the  en-. 
deuce  by  furnishing  a  counter  abatract ;  and.  if 
it  appears  that  the  claim  waa  not  reasonably 
well  founded,  the  cost  of  the  counter  abatract 
may  be  taxed  to  plaintiff  in  error.— Hadistm 
Bank  v.  Price  (Kan.)  222. 

1  680.  The  provision  of  Rule  10a  (92  Pac. 
vifl)  as  to  abstracts  of  plaintiff  in  errw,  does 
not  restrict  the  claim  of  plaintiff  in  error  to 
one  fact,  and  he  may  make  the  claim  that  sev- 
eral of  a  large  number  of  essential  facts  or 
findings  are  unsupported  by  the  evidence,  with- 
out being  obliged  to  abatract  all  of  the  same.— 
Madison  Bank  v.  Price  (Kan.)  222. 

(F)  MAKING,  FORM,  AND  REQUISITES 
OF  TRANSCRIPT  OR  RETUR^. 

I  607.  A  trial  judge's  certificate,  keld  not 
strictly  a  bill  of  exceptions  but  a  certificate  of 
identification,  and  being  such,  It  was  not  neces- 
sary to  serve  the  same  upon  counsel  for  re- 
spondenL— Libby  t.  Spi^ne  Valler  Laod  ft 
Water  Go.  (Iddio)  715. 

(G)  ADTHBNTIGATION  AND  GBBTIFI- 
CATION. 

S  614.  A  statement  of  facta  simply  authenti- 
cated bv  the  affidavit  of  the  stenograEdier  who 
reported  the  case  at  the  trial  will  he  stricken 
on  motion.— Adams  7.  Columbia  Canal  On. 
(Wash.)  74L 

8  616.  A  paper  purporting  to  be  a  motion  fbr 
a  new  trial,  sent  up  with  the  record  on  appeal, 
but  not  referred  to  in  the  bill  of  exceptions,  JkcM 
not  a  part  of  the  record.— Walker  Bns.  t. 
SklirU  (Utah)  114. 
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(H)  TRANSMISSIOPJ,  FILING,  PRINTING, 
AND  SERVICO  OF  C0PIB8. 

i  620.  Tbe  case  held  not  within  proviaoB  to 
Court  of  Appeal  rule  2  (144  Cal.  zi,  78  Pftc. 
vii),  as  to  time  from  which  the  40  days  from 
perfection  of  appeal  for  filing  transcript  com- 
mence to  run  because  of  -delay  in  filing  state- 
ment—Cnrtin  7.  Ingle  (Cal.  App.)  808. 

{  622.  Hie  case  held  not  within  provisos  to 
Court  of  Appeal  rule  2  {144  Cal.  xi.  78  Pae. 
▼ii),  as  to  time  from  whi(A  the  40  days  from 
perfection  of  appeal  for  filing  transcript  com- 
mence to  nut  because  of  pottce  of  motioii  for 
new  trial.— Cortin  t.  Ingle  (Gal.  App.)  868. 

I  624.  The  case  held  not  within  prorisos  to 
Court  of  Appeal  role  2  (144  (3b1.  li,  78  Pac 
Tii),  as  to  time  from  which  the  40  days  from 
perfection  of  appeal  for  filing  transcript  com- 
mence to  run  because  not  filed  within  40  days 
frMu  denial  ot  new  trial.— Cnrtin  r.  Ingle  (Cal. 
App.)  868. 

i  627.  The  question  of  laches  in  settlement 
of  statement  on  appeal  held  primarily  tor  the 
trial  conrt— Cnrtin  v.  Ingle  (Cal.  App.)  86a 

{  C2fl.  Where  appellant  would  on  application 
have  been  given  an  extension  of  time  to  file  the 
transcript,  held,  appeal  will  not  be  dismissed 
for  failure  to  seasonably  file  it.— Cnrtin  t.  Ingle 
(Cal.  App.)  868. 

8  ^8.  On  motion  to  dismiss  appeal,  held.  It 
will  be  presumed  there  has  been  no  inexcusable 
neglect  of  appellant  in  settling  the  statement,  a 
proceeding  for  whidi  is  still  pending  in  the 
trial  court— Cortin  t.  Iflgle  (Cal.  App.)  868. 

S  628.  Appellant  held  not  guilty  of  inexcusa- 
ble nexlect  in  not  filing  the  transcript  in  the 
prescribed  time,  where  the  statement  hu  not 
been  settled  and  he  has  not  b^  negligent  in 
that  leqiect^-OuTtin  r.  Ingle  (Cal.  App.)  868. 

(I)  DEFECTS,  OBJECTIONS.  AMEND- 
MENT. AND  CORRECTION. 

9  635.  Where  the  record  contains  no  final 
judgment,  a  statement  by  the  trial  Judge  In  his 
certificate  to  the  bill  of  exceptions  tbat  a  Judg- 
ment was  rendered  held  InsnfBcient— Ford  t. 
Mcintosh  (Okl.)  341. 

1  639.  Appellant  is  hound  by  the  abstract 
furnished  by  him,  and  the  Supreme  Court  need 
not  go  beyond  the  abstract  furnished,  and  may 
dismiss  tne  appeal  if  the  abstract  furnished 
Is  insufficient.— Finley  v.  New  Cache  I*  Pou- 
dre  Irr.  Co.  (Colo.)  173. 

I  663.  An  apellate  conrt  held  not  empower- 
ed, on  plaintiff's  writ  of  error,  where  his  bill 
of  exceptions  is  regular  on  its  face,  to  order 
broogbt  Into  the  record  a  bill  ot  exceptions  of 
defendants  filed  npon  the  lower  court's  refosal 
to  strike  plaintiff's  bill  from  the  files.— Le  Clair 
T.  Hawley  (Wyo.)  120. 

I  6C3.  The  Supreme  Court  cannot  settle  a 
"bill  of  exceptions  talcen  upon  a  trial  In  a  district 
court  nor  amend  or  correct  it— Le  Glair  t. 
Hawley  (Wyo.)  120. 

I  655.  The  statement  of  facts  will  not  be 
stricken  on  appeal  for  Insufficiency  of  a  general 
exception,  but  will  be  retained  to  review  errors 
in  the  manner  of  trial  and  the  introduction  of 
testimony.— Warehime  Sdiweitxer  (Wash.) 
747. 

iJ)  OONCLUSITENIDSS  AND  BFFDCT.  IH- 
PBAOHINO  AND  CONTRADICTING. 

fi  662.  Where  a  stipulation  attached  to  a  bill 
■of  exceptions  purports  to  be  signed  by  the  ap- 
pellee's attorney,  and  there  is  nothing  In  the 
record  whIdi  uiows  his  repudiation  of  either 
the  stipulation  or  signature,  and  nothing  to 
show  that  he  did  not  sign  it,  unless  the  court 
should  take  Judicial  notice  that  the  rignatura  la 


not  in  his  handwriting,  it  is  binding  upon  Um. 
—Walker  Bros.  t.  Skliria  (Utah)  114. 

I  666.  A  record,  showing  that  notice  of  ap- 
peal was  served  on  the  attorneys  of  record,  held 
conclusive,  though  socb  attorneys  did  not  file 
an  answer  or  make  any  defense  In  the  lowtr 
court— Walker  Bros.  v.  SUiris  (Utah)  114. 

I  666.  When  the  trial  judge  has  certified  in 
a  bill  of  exceptions  the  proceeding  showing  a 
proper  terrice  and  filing  of  a  motion  for  a  new 
trial,  the  Suprnne  Court  will  not  leave  the 
record  and  mspect  stray  docnmuibi  found 
among  the  papers  which  are  not  a  part  of  the 
r^^rd  on  appeal.--Walker  Bros.  t.  Suiris  (Utah) 

(K)  QUESTIONS  PRESENTED  FOB 

REVIEW. 

S  671.  A  transcript  of  the  record  which  fails 
to  contain  a  copy  of  the  judgment  from  which 
the  appeal  Is  taken  presents  no  question  for 
review.— Ford  v.  Mcintosh  (Okl.)  341. 

S  697.  A  bill  of  exceptions  held  to  snffident- 
ly  show  that  it  contained  all  the  evidence  intro- 
duced on  the  trial.— Brady  T.  Florence  ft  OL  G. 
R.  Go.  (Colo.)  821. 

f  701.  Id  the  absence  of  a  bill  of  exceptions 
containing  the  evidence,  error  in  instructions 
cannot  be  considered  on  appeal,  where  the  evi- 
dence is  neceasaer  to  determine  their  correct* 
ness.  -Duffy  T.  Wilson  (Colo.)  826. 

.    ZI.  ASUOmiBHT  or  EBXM>BS. 

S  721.  Under  Milts'  Ann.  St.  {  2423,  the 
Supreme  Court  held  authorized  to  review  cer- 
tain questions  am  a  Joint  appeal  which  did  not 
strict^  concern  all  the  appellants.- Windsor 
Reservoir  ft  Canal  Go.  t.  Lake  Supply  Dltdi 
Co.  (Colo.)  729. 

I  731.  An  assignment  of  errors  held  Insuffi- 
cient under  Supreme  Court  rule  11  (80  Pac. 
viii),  to  present  the  objection  that  a  referee 
failed  to  separately  state  in  his  report  his  find- 
ings ot  fact  and  conclnsiaM  ot  law.— Alexander 
T.  Wellington  (Colo.)  681. 

Xn..  BRIEFS. 

I  758.  An  objection,  set  forth  in  the  brief  In 
a  separate  paragraph,  held  a  sufficient  state- 
ment that  the  objection  was  relied  on  for  re- 
versal.-Oehlert  v.  Quinn  (Mont.)  360. 

I  766.  That  appellant's  brief  contained  no 
assignment  of  errors  was  not  ground  for  dis^ 
missal.— Spedden  v.  Sykea  (Waui.)  752. 

S  778.  Whether  the  failure  to  file  briefs  In 
the  required  time  Is  ground  for  a  motion  to 
dismiss  the  appeal  depends  upon  the  status  of 
the  case  when  the  motion  is  heard.— Spedden  t. 
Sykea  (Wash.)  762. 

XV.  KBABnrO  AMD  BJBHBABIHCk 

I  824.  While  either  party  is  entJtled  to  an 
oral  argument  on  final  hearing,  good  practice 
requires  that  such  request  be  in  writing,  and 
be  filed  with  the  clerk.— Great  Western  Go. 
V.  Ackroyd  (Colo.)  726. 

XVI.  REVIEW. 

(A)  SC30PB  AND  EXTENT  IN  GENERAL. 

i  843.  Where  a  contract  to  sell  land  for  the 
owner  was  unenforceable  by  either  party.  It  Is 
unnecessary  on  appeal  to  consider  the  failure 
of  the  trial  court  to  find  on  an  issue  as-  to 
whether  the  owner's  conduct  caused  the  agent 
to  cease  his  efforts  to  aell  the  land  in  accord- 
ance with  the  contract— Jolliffe  v.  Steele  (Cal. 
App.)  544. 

I  843.  An  abstract  qaeatlon,  the  determina- 
tion of  which  could  In  no  manner  affect  the 
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judgment  appealed  from,  will  sot  be  reviewed. 
—Cameron     Huntbach  adaho)  1080. 

I  84S.  A  question  which  will  not  atFect  the 
judgment  rendered  will  not  be  reviewed  on  ap- 
peal,—Oameron  T.  Huntbach  (Idaho)  1080. 

i  843.  The  Snpreme  CTourt  will  not  decide 
alwtract  or  hypothetical  questionB.— Conly  t. 
Overholser  (Okl^  331. 

i  843.  Where  the  Btatntory  presumption  was 
alone  saffideut  to  support  a  finding  that  plain- 
tiff  indorsee  of  a  negotiable  instrument  waa  a 
holder  in  due  course,  the  coms>etrau:7  of  other 
evidence  offered  by  blm  to  show  a  holding  in 
due  couiae  need  not  be  determined  on  the  mak- 
er's appeal.— Cole  Banking  Co.  v.  Sinclair 
(Utah)  fil. 

§  854.  If  a  complaint  is  insufficient  on  any 
ground  specified  in  a  demurrer,  an  order  sus- 
taining the  demurrer  will  be  sustained,  thoufch 
the  lower  court  considered  the  complaint  suffi- 
cient In  tliat  respect,  and  declared  It  defective 
on  a  ground  held  good  on  ^>peal.— Burke  v. 
Maguire  (Cal.)  21. 

S  854.  Where  •  motion  ia  made  on  several 
grounds,  and  the  order  su8tainin|>  it  is  general, 
the  order  will  be  sustained  if  it  can  oe  sus- 
tained upon  any  of  the  grounds. — In  re  Flem- 
ing's Estate  (Hont.)  648;  Lmlwood  t.  Flem- 
ing, Id. 

5  867.  The  sufficiency  of  the  complaint,  or 
of  the  findings  to  eupport  the  jud^ent,  cannot 
be  reviewed  on  appeal  from  an  order  denying  a 
motion  for  a  new  triaL— Merced  Bank  v.  Pnoe 
(Cal.)  383. 

{  867.  On  appeal  from  an  order  denying  a 
new  trial,  the  bill  of  exceptions  may  oe  ex- 
amined to  determine  whether  the  evidence  bus- 
tains  the  findings,  or  whether  prejudicial  er- 
rors of  law  have  been  committed.— Uerced  Bank 
T.  Price  (Cal.)  883. 

I  867.  Failure  of  the  court  to  find  on  a  ma- 
terial issue  Is  reviewable  on  appeal  from  an 
order  denying  a  motion  for  a  new  trial. — 
Merced  Bank  v.  Price  (Cal.)  383. 

S  867.  The  right  of  appellant  to  a  review  of 
the  evidence  on  nis  appeal  from  an  order  over- 
raling  a  new  trial  is  not  prejudiced  by  his  fail- 
ure to  move  for  such  review  under  Code  Civ. 
Proc.  SS  663,  663%.— J.  F.  Parkinson  Co,  v. 
Building  Trades  Council  of  Santa  Clara  Coun- 
ty (Cal,)  1027. 

S  867.  An  objection  to  the  form  of  the  judg- 
ment in  an  action  to  rescind  a  contract  for  the 
purchase  of  corporate  stock  held  not  available 
on  appeal  from  an  order  denying  a  new  trial.— 
Davis  v.  Butler  (Cal.)  1047. 

I  867.  In  an  action  for  the  value  of  legal 
services,  where  tiie  trial  court  found  that  no 
8crvict!s  were  rendered  within  the  period  of 
limitations,  on  appeal  from  the  order  denying  a 
new  trial,  but  not  from  a  judgment,  only  the 
snfficiency  of  the  evidence  to  support  the  find- 
ings may  be  determined. — Broou  t,  ArdisMtne 
(Gal.  App.)  383. 

I  867.  The  Supreme  Court  in  xeviewlng  a 
ruling  on  a  motion  for  new  trial  Is  ordinarily 
limited  to  the  review  of  the  specific  rulings  made 
by  the  trial  court.— Law  t.  Smith  (Utah)  300. 

<B)  INTERLOCUTORY,  COLLATERAI^ 
AND  SUPPLEMENTARY 
PROCEEDINGS  AND 
QUESTIONS. 

i  870.  All  orders  or  decisions  not  specifical- 
ly mentioned  in  Rev.  St.  1887,  f  4807,  subd.  3, 
may  be  reviewed  on  an  appeal  from  a  judgment. 
-Maple  V.  Williams  (Idaho)  84S. 

S  870.  Under  Rev.  St  1887,  |}  4824.  on  ap- 
peal from  a  judgment,  the  court  may  review 
any  matter  iDvoiving  the  merits  or  ofFectinjf  the 


Judgment  except  an  an>«alftble  deddon  or  o» 
der.-Maple  T.^llams  (Idaho)  848. 

S  870.  The  error  of  the  trial  court  in  rttling 
on  a  motim  to  direct  a  verdict  is  one  of  law 
and  reviewable  under  Comp.  Laws  1907,  |  330L 
—Law  V.  Smith  (Utah)  300. 

S  871.  An  objection  to  an  order  denying  a 
mqtica  to  strike  an  amended  complaint  from  the 
files  will  be  considered  on  appeal  from  the 
judgment  roll  when  brought  op  w  a  bill  of  ex- 
c^>tioiiB.-^yen  t.  Hidtoa  (Gal.  App.)  197. 

(O  PARTIES  ENTITLED  TO  ALLEGE 
ERROR. 

S  877.  In  an  action  against  a  cit7  and  a  con- 
tractor for  injuries  from  a  temporary  sidewalk, 
the  city  being  primarily  liable  for  the  injury, 
the  direction  of  a  verdict  for  the  contractor 
was  not  prejudicial  to  the  dty.— Xones  t.  City 
of  Seattle  (Wash.)  743. 

i  8S2.  A  party  on  whose  objection  direct 
proof  of  a  resulting  trust  waa  excluded  can- 
not claim  that  the  circumstances  rebutted  the 
presumption  that  a  trust  was  intended.— Moul- 
trie V.  Wright  (GaL)  2S7. 

I  882.  The  error  in  riving  an  erroneons  in- 
struction in  conflict  with  a  correct  instruction 
is  not  prejudicial  to  the  party  requesting  such 
erroneous  instruction. — Benson  T.  Tacoma  Ry. 
&  Power  Co.  (Wash.)  605. 

(D)   AMENDMENTS.  ADDITIONAL 
PROOFS,  AND  TRIAL  OP 
CAUSE  ANEW. 

^  89B.  Since^  under  Code,  suits  In  equity  are 
tried  de  novo  on  appeal,  the  court,  ufiept  where 
limited  by  statute,  has  the  same  disct^tlonair 
power  with  reference  thereto  as  the  trial  COnrL 
—Hough  V.  Porter  (Or.)  1083. 

m  PRESUMPTIONS. 

S  007.  The  fact  that  an  order  sustaining  a 
general  demnner  does  not.  mention  a  certain 
ground  urged  on  appeal  is  no  proof  that  the 

gonnd  was  not  presented  in  the  trial  court.- 
urke  T.  Maguire  (CaL)  21. 
8  907.  Where  the  findings  of  a  referc«  are 
predicated  on  Issues  joined  Dy  the  pleadine*.  it 
will  be  presumed  on  appeal,  where  the  evidence 
has  not  been  preserved,  that  there  was  sufficient 
to  warrant  the  findings.- Fettls  v.  Mcl^in 
(Okl.)  927. 

8  917.  The  record  on  aj>peai  held  not  to  show 
that  the  error  in  overruling  a  demurrer  to  tbe 
affirmative  defense  in  the  answer  waa  prejndi- 
cial.—Adams  v.  Columbia  Canal  Co.  (Wash.) 
741. 

8  020.  The  granting  of  a  motion  after  it  has 
been  once  denied  Is  within  a  court's  discretion, 
which  will  be  presumed  to  hare  been  properly 
exercised  if  renewal  of  the  motion  is  permitted. 
—In  re  Riviere's  Estate  (Cal.  App.)  46. 

8  024.  Where  the  record  on  appeal  fails  to 
show  that  a  substitute  judge,  in  making  an 
order  of  reference,  acted  at  the  request  ol:  the 
regular  judge,  it  will  be  presumed  that  sock 
request  was  made.r-AIexandeT  T.  Wellington 
(Colo.)  031. 

8  927.  The  Supreme  Court.  In  reviewing  the 
direction  of  a  verdict  for  defendant,  most  as- 
sume that  the  evidence  establishes  all  facts  it 
tends  to  prove,  and  must  make  every  inference 
of  fact  in  plaintifTs  favor  which  the  jnrr  would 
be  warranted  in  finding.— Nichols  T.  Chicago. 
B.  &  Q.  R,  Co.  (Colo.)  808. 

{  931.  It  will  be  presumed  that  the  finding 
is  supported  by  evidence;  nothing  to  the  con- 
trary appearing  in  the  record.— Mjers  T.'Uolton 
(Cai.  App.)  IW. 

§  034.  It  will  be  presumed  <m  an  appeal 
fi-om  an  order  distributing  an  estate  in  accord* 
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anee  witb  the  directions  ot  the  will  that,  noth- 
ing appearing  to  the  contrary,  the  widow  elected 
to  take  tinder  the  provisions  of  the  witL— In 
re  Voff s  Estate  (Cia.)  265. 

(F)  DISCHETION  OF  LOWER  COURT. 

S  954.  The  granting  or  refusing  of  an  in- 
junction  pendente  lite,  will  not  be  reversed, 
unless  an  abuse  of  discretion  clearly  apitears.— 
Castelbury  v.  Harte  (Idaho)  293. 

S  957.  Under  B.  ft  C.  Oomp.  f  103,  permit- 
ting the  trial  court  to  relieve  a  party  from  a 
judgment,  etc.,  taken  through  surprise,  etc.,  the 
trial  court's  discretion  is  not  arbitrary,  but 
should  be  exercised  in  conformity  with  the 
spirit  of  the  statute  so  as  to  aid  sobatantial 
justice,  and  an  erroneous  ezerciee  of  this  power 
18  reviewable. — Voorhees  v.  Oeisn^Hendryx  Inv. 
Co.  (OrJ  824. 

I  969.  An  order  permitting  plaintiff  to  file 
a  supplemental  complaint  will  be  reversed  on- 
ly on  a  showing  that  the  trial  court's  discretion 
was  abused.— Merced  Bank  v.  Price  (CaL)  383. 

S  960.  The  court's  refusal  to  strike  out  por^ 
tions  of  a  complaint  as  redundant  or  as  legal 
conclusions  will  not  be  reviewed  where  not 

{irejudicial  to  Abe  snbstantial  ri^ts  of  the  mov- 
Dg  par^.— Smitb  t.  Hicks  ^  M.)  18& 

$  966.  Id  the  absence  of  an  abuse  of  discre- 
tion, the  Supreme  Court  will  not  review  the  re- 
fusal to  grant  a  continuance. — Warehime  v. 
Schweitzer  (Wash.)  747. 

S  971.  The  Question  of  the  competency  of  a 
nonexpert  witness  to  give  bis  opinion  as  to  the 
condlnon  of  another's  health  should  be  left  to 
the  sound  discretion  of  the  trial  court,  subject 
to  review  only  in  case  of  abuse. — Fearon  v. 
Mullins  (Mont.)  650. 

S  977.  The  allowance  or  denial  of  a  new  trial 
is  largely  a  matter  of  discretion  as  to  findings 
of  fact  and  weight  of  evidence,  but  errors  of  law 
are  not  matters  of  discretion,  and  are  subject 
to  review.— Manker  v.  Tough  (Ean.)  792. 

f  979.  The  Supreme  Court  will  not  interfere 
with  the  trial  court's  discretion  on  denying  a 
moticm  for  new  trial  alter  verdict  iqwn  con- 
flicting evidence.— Fearon  v.  Mullins  (Mont.) 
650. 

I  981.  A  motion  for  a  new  trial  for  newly 
discovered  evidence  is  addressed  to  the  discre- 
tion of  the  trial  court,  and  its  refusal  will  be 
reversed  only  for  manifest  error.— Stem  v.  Vols 
(Or.)  148. 

9  982.  An  applicatfon  to  vacate  or  modify  a 
judgment  is  aaaressed  to  the  discretion  of  the 
court,  and  will  not  be  disturbed  on  appeal,  un- 
less the  court  has  abused  its  discretion.— Poff 
V.  Lockridge  (Okl.)  427. 

S  984,  Exercise  of  the  trial  court's  discre- 
tion in  fixing  the  fees  of  a  master  commissioner 
appointed  to  hear  testimony  and  report  findings 
or  fact  and  law  will  not  be  set  aside  on  a  wnt 
of  error,  unless  a  clear  case  of  abuse  of  discre- 
tion appears.— Weitner  v.  Thurmond  (Wyo.) 
601. 

(G)  QUESTIONS  OF  FACT,  VERDICTTS, 

AND  FINDINGS. 

I  997.  It  all  the  evidence  given  by  both  par- 
ties, considered  together,  sniqiiQrti  uie  verdict, 
an  order  denying  a  nonsuit  will  not  be  dis- 
turbed, however  weak  the  case  when  plaintiff 
closed  his  evidence. — Lowe  v.  San  Francisco  & 
N.  W.  Ry.  Co.  (Cal.)  678. 

I  997.  On  appeal  from  a  judgment  on  a  di- 
rected verdict,  the  denial  of  the  ncmsuit  held 
the  only  gnestlon  for  review.— Patty  v.  Salem 
Flooring  Mills  Co.  (Or.)  521. 

I  987.  To  review  the  action  of  the  trial  court 
in  directing  or  refusing  to  direct  a  verdict,  the 


court  on  appeal  must  look  Into  the  evidence- 
Law  T.  Smith  (Utah)  SOO. 

S  1001.  The  court,  on  reviewing  the  'suffi- 
ciency of  the  evidence  to  sustain  the  verdict, 
can  only  determine  whether  there  is  evidence  to 
support  the  verdict— Still  v.  San  Francisco  ft 
N.  W.  Ey.  Co.  (Cal.)  672. 

8  1001.  While  plaintiff's  incousistenciefl  In 
positions  and  conduct  might  furnish  reason  for 
a  different  verdict,  they  do  not  authorize  an 
appellate  court  to  set  aside  a  verdict  for  plaiu- 
tis  which  is  sustained  by  competent  testimony, 
— Dnsk^  T.  Green  Lake  Shingle  Co.  (W^ash.) 
99. 

S  1002.  The  finding  of  the  jury  on  conflict- 
ing evidence,  and  the  judgment  of  the  district 
court,  on  review  of  it  on  motion  for  a  new 
trial,  will  not  be  disturbed  by  the  Supreme 
Court,  tbou^  it  might  not  agree  with  either 
court  or  jury  in  their  finding  thereon.— Kauf- 
man V.  Cooper  (Mont.)  604. 

8  1002.  A  verdict  on  conflicting  evidence 
will  not  be  disturbed  on  appeal. — Fearon  v. 
Mullins  (Mont)  650;  National  Bank  of  Com- 
mence V.  Gougar  (Wash.)  607. 

8  1004.  A  judgment  in  an  action  for  breach 
of  contract  whidi  is  supported  by  competent 
testimony  will  not  be  disturbed,  though  the  Jury 
might  have  returned  a  verdict  for  a  less  amount 
— Bichner  v.  Plateau  Live  Stock  Co.  (Colo.)  178. 

ft  1008.  In  a  suit  to  obtain  a  declaration  of 
priori^  in  the  use  of  ditches  for  reservoir  pur- 
poses, the  finding  of  the  trial  conrt  that  plain- 
tiffs  were  not  entitled  to  such  priority,  under 
the  evidence,  will  not  be  disturbed  on  appeal, 
in  the  absence  of  a  showing  to  the  contrary. — 
Finley  v.  New  Cache  La  Poudre  In.  Co.  (Colo.) 
178. 

8  1008.  Where  only  questions  of  fact  are  in- 
volved, and  there  is  competent  evidence  in  the 
record  in  support  of  the  court's  findings,  tbe 
Supreme  Court  will  not  interfere.— Walker  Bros. 
V.  SkliriB  (Utah)  114. 

8  1010.  Th9  finding  of  the  trial  court  that 
there  was  no  valid  gift  of  property  will  not  be 
disturbed  on  appeal,  it  based  on  substantial 
evidence.— In  re  Hall's  Estate  (Cal.)  269 ; 
Crocker  v.  Hall,  Id. 

8  1011.  In  cases  of  mere  conflict  of  evi- 
dence, the  conclusion  of  the  trial  jury  and 
judge  are  conclusive  on  appeal  on  the  question 
as  to  which  party  produced  the  jirepouderance 
of  the  evidence.— Still  v.  San  Francisco  &  N.  W. 
Ry.  Co.  (Cal.)  672. 

8  1011.  Where  there  is  a  substantial  conflict 
in  the  evidence,  tbe  judgment  Iwlow  will  not  be 
reversed.— McCallum  t.  McGlarren  (Idaho)  200. 

8  lOlL  A  finding  on  conflicting  evidence, 
and  sustained  by  oral  testimony,  vUl  not  be 
disturbed  on  appeal,  espedal^  where  the  court 
took  a  view.— Judson  y.  Tide  Water  Lumber 
Co.  (Wash.)  377. 

8  1011.  Findings  on  conflicting  evidence  will 
Dot  be  disturbed,  unless  against  the  weight  of 
all  the  evidence.— Dietrich  v.  Pederson  (Wash.) 
OIL 

8  1012,  To  justify  Uie  court  on  appeal  to 
disturb  a  finding  of  the  trial  court,  the  party 
complaining  must  show  that  tbe  e</idence  pre- 
ponderates against  the  finding.— Oassert  y. 
Strong  (Mont)  497. 

I  1018.  Under  consent  order  appointing  a 
special  master,  his  finding  of  facts  held  to  have 
the  same  conclusiveness  as  a  verdict  or  finding 
of  facts  by  the  court— Hope  r.  Bonrla&d  (Okl.) 

580. 

fi  1019.  Where  the  question  at  Issue  was  de- 
clued  by  a  referee  on  conSictinx  evidence,  bis 
finding  will  not  be  interfered  with.— Mellon  v. 
Fulton  (Okl.)  911. 
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(H)  HARMLESS  ERROR. 

I  lU!t1.  Tbe  ^ving  of  an  erroneoui  initnic- 
tlon  will  be  deemed  prejudicial  unless  the  rec- 
ord affirmatively  show^  it  to  be  harmless. — 
Kuhnis  t.  Lewis  River  Boom  ft  Losginc  Co. 
<\Vaah.)  655. 

{  1033.  The  failure  of  a  referee  to  find  on  a 
particular  issue  presented  bj  plaintiff's  peti- 
tion is  eqaivalent  to  a  findiof  against  platntEff 
on  that  issue,  and  defendant  cannot  complain 
that  aach  issue  was  not  disposed  of  by  the 
referee.— Alexander  v.  Wellington  (Colo.)  631. 

I  1033.  Defendant  cannot  complain  that  a 
ri>feree  failed  to  find  on  an  issue  presented  iij 
plaintiff's  petition,  where  the  judgment  render- 
ed against  defendant  did  not  include  as  award 
under  tbe  omitted  lssae.~-Alexander  r.  Welling- 
ton (Colo.)  631. 

i  1033.  Defeudants  \eld  not  entitled  to  arm 
as  error  an  order  directing  that  plaintiff  snb- 
mlt  to  a  new  trial  or  remit  a  certain  amonnt 
from  tbt  verdict.— Kenway  t.  Hoffman  (Waah.) 
98. 

f  1041.  A  defendant  permitted  to  tesHfy  with- 
out objection  to  a  matter  set  up  in  a  proposed 
amended  answer  la  not  prejudiced  bj  the  refusal 
to  permit  the  amendment.— Richner  t.  Plateau 
Live  Stock  Co.  (Colo.)  17& 

fl  1047.  Where  certain  testimony  was  In  the 
record,  an  assignment  that  the  court  erred  In 
rcfitatng  to  consider  it  Held  unsustainable.— 
Dietrich  v.  iPederson  (Wash.)  611. 

I  1048,  Where  an  answer  of  a  witness  was 

a  complete  answer,  and  also  contained  matter 
not  reaponHive  to  tbe  question  asked,  the  strik- 
ing out  of  the  unresponsive  matter  was  not 
prejudicial  error.— Gragg  T.  Los  Aiwelcs  Tnat 

Co.  (Cal.)  1063. 

I  1048.  In  an  action  between  partners  for 
an  accounting,  if  it  was  error  to  permit  plain- 
tiff, in  testifying  as  to  details  of  the  partnership 
business,  to  rerresh  his  recollection  from  part- 
nership books,  the  entries  in  which  were  made 
by  defendant  alone,  the  error  was  bannleaa, 
where  the  books  were  in  evidence.— Alexander 
r.  Wellington  (Colo.)  631. 

I  1048.  Where  the  plans  and  specificatitma 
of  a  building  had  been  lost,  and  plaintiff  intro- 
duced secondary  evidence  as  to  tbe  details  of  the 
building,  the  overruling  of  an  objection  to  a 
hypothetical  question  propounded  to  experts  as 
to  the  probable  cost  of  the  building  held  not 
prejndidal.— Cnr^ley  t.  Secnrity  SaT.  Society 
(Wash.)  667. 

{  lOSO.  The  erroneous  admlnsion  of  imma- 
terial evidence  which  does  not  prejudice  a  party 
is  harmless.— Anglo-Califomian  Bank  y.  Field 
(Cal.)  267. 

I  1060.  A  mliiv  xeqoiring  plaintiff  as  a  wit- 
ness, to  testify  as  to  certain  payments,  im- 
material ana  irrelevant  to  any  Issue  in  the 
case,  held  not  prejudicial  to  him;  he  not  hav- 
ing testified  that  any  definite  payment  was 
made.— Kaufman  v.  Cooper  (Mont.)  604. 

I  1050.  Though  the  complaint  for  injury  for 
slipping  on  the  cover  of  a  coal  hole  in  a  side- 
walk is  based  on  Its  slippery  condition,  and  says 
nothing  ot  the  handle  of  the  cover,  held  that 
mere  reference  In  the  evidence,  in  describing  the 
accident,  that  DlaintifT,  while  falling,  after 
slippinK,  caught  nis  foot  in  the  handle  la  not 
gr^ndicial.— Smith  t.  City  of  Tacoma  (Wash.) 

810S0.  In  an  action  for  injui^  to  a  lumber 
1  employ^  caused  by  a  revolving  ^w  while 
clearing  a  clogged  chute,  held  not  prejudicial 
error  to  allow  him  to  state  whose  duty  it  had 
been  to  clear  the  chute  before  the  accident.— 
Cook  V.  Pittock  Sc  I^adbetter  Lumber  Co. 
(Wash.)  1130. 


i  1051.  In  an  action  against  a  railway  com- 
pany for  negligent  death,  any  error  in  reoeivins 
evidence  held  harmless.— lA>we  v.  San  Francisco 
&  N.  W.  Ry.  Co.  (Cal.)  078. 

{  1051.  Error  in  not  atriking  nMurespomrive 
answers  heU  hannless^Lowe  t.  San  Fraocisoo 
&  N.  W.  Ry.  Co.  (GaL)  878. 

I  1051.  Where  there  Is  soffldent  competent 
evidence  to  support  a  judgment  for  plaintiff, 
error  of  tbe  court  In  permitting  pluntiff  to 
read  f  khu  documents  wmcb  had  not  been  prop- 
erly identified  before  tbe  court,  and  to  intro- 
duce incompetent  evidence  to  impeach  defend- 
ant's testimony,  was  not  ground  for  reversaL 
—Alexander  v.  Wellington  (Colo.)  631. 

I  1051.  Error  in  permitting  an  attorney, 
without  his  dienf  s  consent  to  testify  as  to  mat- 
ters involving  commonicatian  with  sneh  client 
is  harmless  where  the  same  matters  are  riiown 
M  ether  oonuietent  testlmonyw— FMunley 
Feanley  (Goloi)  819. 

S  1061.  In  an  action  against  a  atieet  nil- 
way  company  for  injuries  in  a  collislcHi  with  a 
street  car,  tbt  refusal  to  strike  ent  certain  evi- 
dence  hetd  not  prejudicial.— Denver  City  Ti*"- 
way  Go.  r.  Hartin  (Colo.)  886. 

S  1052.  Where  admlsrion  of  oertnia  evidence 
In  rebattal  is  assigned  as  error,  and  it  appears 
that  the  verdict  could  not  hare  been  diSerait 
fnm  what  it  was,  it  Is  onneoeMaCT  to  deter- 
mine die  admissimli^  of  such  eridenoe. — Oar- 
scallen  t.  Coeor  d'Alene  &  St.  Joe  Truup.  Go. 
(Idaho)  622. 

I  1052.  Hie  striking  of  Interrogatories  pre- 
pounded  to  plaintiff  before  trial  held  not  preju* 
didal.— MnrriUa  v.  Quia  (Wash.)  lOO. 

I  1063.  In  an  action  against  a  dty  for  in- 
juries from  a  detective  sidewalk,  error  in  the 
admission  of  certain  evidence  held  cured  by  an 
instmction  to  disregard  it— Billings  v.  CSty  of 
Snohomish  (Wash.)  107. 

i  1064.  Where  incompetent  eridence  la  ad- 
mitted in  a  trial  by  the  conit,  the  Supreme 
Court  will  ignore  it  and  may  affirm  tbe  Judg- 
ment if  sustained  by  a  prepimderance  of  the 
competent  evldsnoe.— &niUi  t.  Soott  (Wadij 
763. 

'i  1067.  The  exclusion  of  evidence  as  to  the 
drcumstances  under  which  a  letter  was  writ- 
ten was  Immaterial,  where  the  witness  there- 
after fullyanswered  tbe  question.— John  Brenn- 
er Co.  V.  King  (Cal.  AppO  10T7. 

S  1057.  Exclusion  of  answer  to  question  ask- 
ed a  witness  hetd  not  prejudicial,  where  he  snb- 
sequently  in  effect  answered  It-— Jones  t.  Seat- 
tle (Wash.)  748. 

I  1058.  Error  In  atriking  ont  a  part  of  the 
answer  of  a  witness  as  not  responsive  held  not 
prejudicial.— Pearon  v.  MuUins  (Mont)  650. 

i  1064.  Where  the  jury  found  that  defendant 
was  not  negligent,  error  in  inatnictltms  relating 
to  contributory  UMligence  was  immateriaL— 
Lillard  t.  O^cago,  R.  I.  &  P.  Ry.  Co.  (Kan.) 

213. 

I  1068.   In  an  action  against  a  railway  com- 

Kny  tor  ne^went  death,  any  error  in  refusing 
itnictlons  aeld  harmless.— Lowe  r.  San  Fran- 
cisco A  N.  W.  Ry.  Co.  (CaL)  678. 

i  1068.  Where  It  is  apparent  from  the  whole 
testimony  that  the  verdict  is  correct  on  the 
merits,  uie  judgment  will  not  be  revened  tor 
error  in  giving  and  refusing  Instruetiraia.- 
Feamley  v.  Feamley  (Co\o.)  810. 

i  1068.  Where,  on  a  trial  for  libel,  the  Jury 
find  that  plaintiff  suffered  no  damage,  the  ques- 
tion whether  instmctioiis  on  other  matters  mis- 
state the  law  becomes  immaterial,  as  they  could 
not  affect  ptaintiff's  substantial  rights. — Cole- 
mao  V.  MacLennan  (Kan.)  281. 
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i  1070.  Where  there  was  no  dispute  as  to  the 
xmoDot  plaintiff  was  entitled  to  recover,  the 
action  of  the  court  In  leassemblinr  the  jaiy, 
after  its  discharge  from  further  consideration 
of  the  case,  for  the  purpose  of  correcting  its  ver- 
dict aa  to  the  amonnt  thereof,  was  not  such  er- 
ror as  Teqvlred  a  Terenal.— Feamley  t.  ream- 
ley  (Colo^  810. 

I  1071.  Refusal  to  amend  the  findings  so  as 

to  conform  to  the  admitted  facts  is  erroneous, 
unless  the  finding  as  made  is  not  detrimental 
to  the  party  requesting  the  modification.-— 
Boothe  V.  Farmers'  &  Traders'  Nat.  Bank  of 
La  Grande  (Or.)  600. 

(I)  BBBOR  WAIVED  IN  APPELLATB 
COURT. 

I  1078.  Btrrors  in  admitting  and  excluding 
testinMniT  not  being  arsiied  will  not  be  consider- 
ed on  appeal.— H.  C.  Capwell  Co.  v.  Blake  (Cal. 
App.)61. 

(K)  SUBSBQUENT  APPEALS. 

Former  decision  as  law  of  the  case  on  ceitio- 
rari,  see  Certiorari,  |  10. 

(  1000.  A  former  decision  holding  that  an  In- 
strument was  not  a  will,  but  a  deed  which  trans- 
ferred to  the  grantee  the  property  described,  did 
not  decide  the  gnestion  of  the  grantor's  intent 
to  make  a  eomiriete  gift  of  the  property.— In 
re  Hall's  Estate  (Cal.)  260:  Crocker  t.  Hall, 

Id. 

ZVH.  DETEBJOHATZON  AND  DISPO- 
SinOH  OF  CAUSE. 

(A)  DECISION  IN  GENERAL. 

I  1106.  Wliere  the  testimony  on  appeal  Is 
Insufficient  to  determine  the  quantity  of  water 
to  be  left  in  a  stream  for  domestic  pnrpoees, 
the  appellate  court  may  determine  other  points 
and  remand  the  cause  to  take  further  em«ioe. 
— Hongh  V.  Porter  (Or.)  1063. 

}  1119.  While  as  to  the  interest  of  parties 
to  a  suit  in  equity  who  do  not  appeal  a  decree 
more  favorable  will  not  be  entered,  the  rule  can- 
not be  invoked  where  their  appearance  is  not 
volnntary  in  the  first  instance,  but  made  un- 
der an  order  of  court.— Hough  v.  Porter  (Or.) 
1063. 

(B)  AFFIRMANCE. 

I  1144.  The  court,  on  affirming  a  judgment 
directing  the  removal  of  an  obstruction  in  a 
river  within  a  time  prescribed,  will  remand  the 
cause,  with  instructions  to  enter  a  supplemen- 
tal order  fixing  the  time.— Ami  Go.  t.  Tide  Wa- 
ter Lumber  Co.  (Wash.)  360. 

(C)  MODIFICATION. 

I  1153.  The  failure  of  the  judgment  In  replev- 
in to  give  alternative  relief  by  providing  for 
payment  of  value  if  possession  could  not  be  had 
held  merely  a  defect  in  the  form,  which  conid 
be  corrected  on  appeal,  where  the  verdict  con- 
tained all  the  elements  necessary  to  entry  of  a 
proper  Judgment- Duffy  v.  Wilson  (Colo!)  826. 

(D)  REVERSAL. 

I  1176.  A  Judgment  in  replevin  which  was 
defective  for  not  providing  for  payment  of  value 
if  possession  could  not  be  had  held  not  to  neces- 
sitate a  new  trial.— Duffy  T.  Wilson  (Oolo.)  826. 

I  1176.  Where  there  Is  no  dispute  as  to  the 
facts,  bnt  a  controversy  as  to  the  law  applica- 
ble Uiereto,  the  court  on  appeal  will  not  re- 
mand the  cause  for  a  new  trial  iMcause  of  er- 
rors of  the  trial  conrt,  but  will  send  the  cause 
back  with  directions  to  enter  the  proper  judg- 
ment.—Boothe  T.  Farmers'  &  Traders*  Nat. 
Bank  of  La  Grande  (Or.)  609. 


XVm.  IJABIUTIEa  02f  BOin>8  AND 
UNDERTAXIN08. 

I  1226.  An  ex  parte  judgment  against  de- 
fendant on  an  undertaking  given  under  Code 
Civ.  Proc.  f  942,  to  stay  proceedings  on  his  ap- 
peal from  an  order  refusing  to  vacate  a:n  or- 
der for  an  execution  on  an  old  judgment,  award- 
ed on  affirmance  of  the  order,  held  void  for  want 
of  Jurisdiction  over  defendant. — Weldon  r.  Bxm- 
era  (Gal.)  107a 

{  1236.  Under  Code  Civ.  Proc.  H  685,  042. 
an  ex  parte  Judgment  on  an  undertaking  on  an 
appeal  from  an  order  refusing  to  vacate  an 
order  allowing  an  execution  on  an  old  Judgment 
held  void.— Weldon  v.  Rogers  (Cal.)  1070. 

I  1287.  An  undertaking  on  mpersedeas  or- 
dered by  the  Supreme  Court  couU  be  enforced 
by  action  only,  and  not  by  a  summary  Judg- 
ment without  process  or  notice,  as  specially 
provided  in  case  of  an  undertaking  given  under 
Code  OLy.  Proc.  |  042,  on  aiHwal  nmn  a  money 
Judgment^Weldon  t.  Bogen  (Cal.)  1070. 

APPLIANCES. 

Uabill^  of  employer  for  dettets,  see  Master 
and  Servant.  K  101-121. 

APPLICATION. 

For  eontinnance  in  criminal  prosecution,  see 

Criminal  Lew,  |  603. 
Of  assets  of  partnerciiip,  see  Pactnershln.  | 

183. 

APPOINTMENT. 

Of  executor  or  administrator,  see  Executors 

and  Administrators.  |  17. 
Of  foftrdian.  see  Guardian  and  Ward,  H  13.  18. 

Of  pubUo  ofieen. 
See  Judges.  »  2.  7;  Officers,  |{  20-74. 
County  asaesaor,  see  Taxation.  1 314. 

APPROPRIATION. 

Of  water  rights  in  general,  see  Waters  and 

Water  Courses,  U  127-152. 
Of  water  rights  In  public  lauds,  see  Waters 

and  Water  Courses.  S{  2-33. 

APPROVAL. 

Of  performance  of  contract,  see  Contracts,  | 

286. 

ARGUMENTATIVE  INSTRUCTIONS. 

In  criminal  proMCuUtms.  see  Criminal  Law,  | 
807. 

ARGUMENT  OF  COUNSEL 

In  civil  actions,  see  Trial,  i  114. 
In  criminal  prosecutions,  see  Criminal  Law, 
li  701-790. 

ARRAIGNMENT. 

Bee  Criminal  Law.  H  273-800. 

ARREST. 

See  Bail. 

Illegal  arrest,  see  False  Imprisonment 
n.  ON  CRIMINAL  CHARGES. 

i  71.  A  police  officer  A«Id  authorized  to 
search  plaintiff  for  concealed  weapons  prior  to 
taking  him  to  the  police  station  without  render- 
ing himself  liable  for  false  imprisonment,  wheth- 
er plaintiff  was  then  under  arrest  or  not — 
Glsske  V.  Sanders  (Cal.  App.)  43. 
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ASSAULT  AND  BATTERY. 

AflMDlt  with  Intent  to  kill,  see  Homicide,  Sf 
98,  202. 

n.  oitnaNAi.  BSSPOMSiBiLmr. 

(B)  FBOSSX3DTION  AND  PUNISHMENT. 

Competencr  of  wife  as  witness  Id  ptosecutiiai 
of  husband,  see  Witnesses,  S  61. 

ASSESSMENT. 

Of  dama^,  see  Damages,  {S  208,  216. 
Of  expenses  of  public  improrements,  see  Mu- 
nicipal CorporationB,  8|  407-4G8,  579. 
Of  loss  on  insured,  see  InsuraDce,  {  755* 
Of  tax,  see  Taxation,  S5  310-410. 

ASSETS. 

Of  partnership,  see  Partnership,  i  183L 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error,  IS  721,  731. 

ASSIGNMENTS. 

Fraud  as  to  eredltots,  see  Frandnlmt  Con- 
reyances. 

Of  corporate  diares,  see  Corporations,  ||  116) 
117. 

Of  lease,  see  Ludloxd  and  Tenant,  |  79. 

I.  BEQXTIfllTES  AITO  TAUDITT. 

(A)  PBOPSaTX,  ESTATES.  AND  BIGHTS 
ASSIONABUO. 

S  22.  The  interest  of  a  benefician  under  a 
contract  for  the  payment  of  money  in  install- 
ments,  the  payments  to  cease  at  his  death,  held 
to  create  a  descendible  interest  as  to  accrued  in- 
stallments, and  therefore  assignable.— Feamley 
V  Feamley  (Colo.)  819. 

m.  BIGHTS  AMD  T.TABFf«TTIE»  OF 
PABTIE8. 

Right  of  bank  during  liquidation  to  assign 

Sledged  securities,  see  Banks  and  Banking, 
74. 

IV.  AOTIOHS. 

Substitution  of  person  to  whom  assignment  was 
made  pending  suit,  see  Parties,  §  D9. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

Sea  Bankmptcy.  H  165-945. 

ASSOCIATIONS. 

See  Trade  Unions. 

Mutual  benefit  insurance  associations,  lee  In- 
-  Burance,  |  755. 

S  19.  Where  ijresident  of  uniacorx>orated  as- 
sociation takes  title  to  ifnl  estate  on  behalf  of 
the  association,  be  acquires  no  individual  inter- 
est in  it,  and  on  vote  of  association  must  trans- 
fer the  title.— Richardson  v.  Marsha  (Okl.)  807. 

ASSUMPSIT,  ACTION  OR 

See  Account  Stated;  Money  Lent;  Money  Re- 
ceived; Use  and  Occupation;  Work  and  La- 
bor. 

ASSUMPTION. 

By.  judge  as  to  facts,  see  Trial,  S  191. 
Of  risk  by  employ^,  see  Master  and  Servant, 
S9 


REPORTER. 


ATTACHMENT. 

See  Execution;  Garnishment. 
Exemptions,  see  Elzanptlons;  HonMsteaO. 

Tn.  QUAsmwo,  taoatim o,  msso- 

IiVnOir,  OB  ABAHDOmCEllT. 

B«s  ^icata,  see  Judgment,  |  (KS3. 

ATTEMPT. 

To  commit  larceny,  see  Larceny,  |  24* 

AHENDANCE. 

Of  juror,  see  Jury,  {  66. 

Of  witness,  see  Wituesses,  I  21. 

ATTORNEY  I^D  CLIENT. 

Argument  and  conduct  j«(  connsd  at  trial  la 
civil  actions,  see  TriifT,  |  114. 

Arguments  and  conduct  of  counsel  at  trial  in 
crimiual  prosecutions,  see  Criminal  Law,  if 
701-730i  1154. 

Attorneys  in  fact,  see  Principal  and  Agent. 

Right  of  executor  to  employ  counsel,  see  Ex- 
ecutors and  Administrators,  f  97. 

L  THE  OFFICE  OF  ATTO&NET. 

(B)  PRIVILEGES.    DISABILITIES,  AND 
LIABILITIES. 

Privileged  communications,  see  Witnesses,  |$ 

200,  202,  222. 

IV.  COBCPEN8ATIOH  AND  LTBlf  OF 
ATTOBNET. 

(A)  FEES  AND  OTHER  REMUNERATION. 

Classification  of  claim  against  estate  of  dece- 
dent for  legal  services,  see  Executors  and 
Admiulsttatois,  |  261. 

Incluaion  of  fees  In  determining  amonnt  in  con- 
troversy, see  Courts.  1  261. 

Right  to  renew  motion  for  allowance  for  fees, 
see  Motions,  {  42. 

8  140.  Attorney  debarring  himself  from  em- 
ployment by  those  whose  interests  are  aotago- 
nistic  to  those  of  his  client  may  diarge  his 
client  therefor  in  suit  for  general  serrtces.— 
Mellon  V.  Fulton  (Okl.)  911. 

ATTORNEY  GENERAL 

Institution  of  quo  warranto  proceedings,  see 

Quo  Warranto,  $  24. 

ATTRACTIVE  NUISANCE. 

See  Negligence,  {  89. 

AUTHORITY.. 

To  moke  stipulation,  sec  Stipulationa 
Of  broker,  see  Brokers,  H  7,  14. 
Of  judge  pro  tempore,  see  Judges,  |  2Sk 
Of  justice  of  the  peace,  see  Justices  of  the 
Peace,  i  86. 

AVOIDANCE. 

Of  coDteoct  by  infant,  aee  Infants,  |  6& 

BAGGAGE 

Of  passenger,  see  Carriers,  i  406L 

BAIL 

Right  of  person  admitted  to  bail  to  speedy  trisl. 

see  Criminal  Law,  S  573. 
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xx.  XH  oaxmirAXi  psosEounoiia. 

I  57.  Under  B.  &  O.  Gomp.  St  1605.  1A43, 
a  ball  bond  hOd  defective  as  not  showing  jnrlB- 
dictlon  to  take  the  same. — Malheur  County  t. 
Carter  (Or.)  48a 

§  76.  A  bail  bond  is  a  statutoiy  undertak- 
ing, and,  if  it  does  not  compl7  with  the  terms 
of  the  statute,  It  cannot  be  enforced  aa  a  com- 
mon-law undertaking.— Malheur  County  t.  Cai^ 
ter  (Or.)  480. 

S  85.  Under  B.  &  C-  Comft.  {  358,  a  county 
□lay  bring  an  action  ou  a  bail  bond  in  the  cir- 
cuit court  in  which  the  accused  was  to  appear 
for  trial.— Malheur  £otmty  t.  Oartsr  (Or.)  48&. 

I  89.  Complaint,-  In  an  action  on  a  ball 
bond,  AeZd  duactlrsy— Malheur  Coanty  t.  Garter 
<0r.)  488; 

BAILMENT. 

Particular  apeoiea  of  iailmmta,  and  haUmentt 
incident,  to  particular  occupation: 

See  Banks  and  Banking,  |S  184-154;  Carriers, 
f«  77-185;  Depositaries;  Fledges;  Ware- 
housemen, t 

fieplevin  agaihst  bailor  for  gooda  lu  possession 
of  bailee,  see  Beplerin.  |  la 

S  31.  The  rule  that,  where  property  balled 
is  not  returned,  the  law  presumes  neglieence 
in  the  bailee  is  the  same  wnether  the  bailment 
l^rataitous  or  not.— Pregent  t.  Mills  (Wash.) 

BALLOTS. 

Ou  election  upon  question  of  removal  of  county 
seat,  see  CoonttM,  H  26,  S6. 

BANKRUPTCY. 

in.  ASBIOmCENT,  ADM imSTBATIOH. 
AlID  DISTRTBUnOlT  OF  BAMK- 
RUFT'S  ESTATE. 

<0  PRKFKRKNCES  AND  TRANSFERS  BY 
BANKKUPT,  AND  ATTACHMENTS 
AND  OTHER  LIENS. 

S  165.  Preference,  within  the  meaning  of  the 
bankruptcy  act  defined.— M.  Eahn  tt  aio.  t. 
Bledsoe  (Okl.)  921. 

(D)  ADMINISTRATION  OF  ESTATE. 

%  235.  Referee  in  bankruptcy  cannot  try 
summarily  iasues  aa  to  whether  third  person 
has  under  his  control  property  of  a  bankrupt. 
—In  re  GibSMi  (Okl.)  923;  Crawford  v.  Flem- 
ing, Id. 

(F)  CLAIMS  AGAINST  AND  DISTRIBU- 
TION OF  ESTATE. 

§  311.  A  surety  of  a  bankrupt  held  a  credit- 
or, under  Bankr.  Act  1898  (Act  July  1,  1898,  c. 
541.  30  Stat  544  [U.  8.  Comp.  St.  1901,  p. 
3418}),  and  receiving  preference  on  open  ac- 
count will  not  be  allowed  as  claim  paid  as 
surety,  unless  he  returns  the  preference. — M. 
Kahn  A  Bro.  v.  Bledsoe  (Okl.)  921. 

S  345.  Creditors  of  a  bankrupt  and  their 
claims  held  of  the  same  class  when  tJiey  are  oi- 
tltled  to  receive  thereon  the  same  percentage.— 
M.  Kabn  &  Bro.  t.  Bledsoe  (Okl.)  921. 

BANKS  AND  BANKING. 

X.  OONTROX.  AWP  BEGUIATIOW  IH 
GEKEBATi. 

I  4.  Act  May  26,  1908  (Sees.  Laws  1907-08, 

{>.  126.  c  6,  art.  1),  relative  to  banks  and  bank- 
Qg,  held  a  revising  act  and  intended  as  a  sub- 
stitute for  all  former  acts  on  that  subject,  and, 
as  such  to  repeal  Wilson's  Rev.  &  Ann.  St. 
1903.  H  242-300,  and  Act  March  16,  1903 


<Ses8.  Laws  1903,  p.  8S,  c.  41),  and  Act  March 
13.  1905  (Seas.  Laws  1005,  p.  84,  c.  7).  and 
Act  Dec.  7,  1907  (Sess.  Laws  1907-06,  p.  145, 
c.  6,  art.  2),  and  Act  Feb.  12,  1908  (Sess.  Laws 
1907-08,  p.  152,  c  6,  art.  Smock  t.  Farm- 
ers' Unfon  State  Bank  (OU.)  945. 

XX.  BAHKnra  oobpobatxons  and 

ABBOOIATXOira. 

(A)  INOOBPORATION,  OBOANIZATION, 
AND  INCIDENTS  OF  BXISTBNOE. 

I  26.  The  repeal  of  a  general  law  for  the 

incorporation  cn  banks  should  not  be  construed 
to  repeal  charters  of  corporations  formed  there- 
under, when  the  manifest  purpose  Is  to  revise 
the  former  law  without  intenering  with  cor- 

etratlons  formisd  under  it. — Smodt  Farmers' 
nion  State  Bank  (OU.)  945. 

f  34.  Wilson's  Rev.  &  Ann.  St.  1903,  I  062. 
requiring  a  corporation  formed  thereunder  to 
adopt  a  code  of  by-laws,  held  not  to  apply  to 
a  banking  corporation.— Smock  t.  Farmen* 
Union  State  Bank  (Okl.)  946. 

(E>  INSOLTBNCr  AND  DISSOLUTION. 

I  73.  A  bank  in  course  of  liquidation  hdd 
entitled  to  sue  in  its  corporate  name  on  a  pledg- 
ed note  and  mortgage  payable  to  it  as  a  corpo- 
ration.—Merced  Bank  v.  Price  (Gal.)  388. 

I  73.  In  an  action  by  a  bank  In  process  of 
liquidation,  on  securities  whidi  It  has  pledged 
and  reassigned  to  it  for  collection,  allegations 
of  intermediate  assignments,  or  that  the  bank 
was  in  liquidation,  were  unnecessaiy.— Merced 
Bank  V.  Price  (Gal.)  883. 

i  73.  Under  St.  1896.  p.  175,  c.  167,  I  11. 
the  officers  of  a  bank  in  liquidation  held  au- 
thorized to  make  an  alnolute  .assignment  of 
pledged  assets  to  the  pledsee  with  the  knowl- 
edge and  acquiescence  of  the  bank  commissloa- 
ers.— Merced  Bank  v.  Price  (Cal.)  383. 

I  74.  An  assignment  of  certain  pledged  as- 
sets of  a  bank  to  the  pledgee  hM  not  mudn- 
lent  as  to  the  bank's  credftora.— Merced  Bavik 
T.  Price  (Cal.)  383. 

I  74.  A  mortgagor,  thongb  a  general  credit- 
or of  a  bank,  held  not  entitled  to  attadc  an  as- 
signment of  the  note  and  mortgage,  pledged  by 
the  bank,  to  the  pledgee  in  her  action  to  fore- 
close the  ■  mortgage^Merced  Bank  t.  Price 
(Cal.)  S8S. 

ixx.  ruvoTxoira  Aim  deaxjhcw. 

DEPOSfT& 
Tmsta  In  deposits,  see  Tniats.  |  84. 

§  134.  A  bank  bidding  the  note^ot  a  defMsl- 
tor  held  not  required  In  absence  of  directlona 
from  the  depositor,  to  apply  to  the  note  the 
deposits,  if  insufficient  to  discharge  the  note, 
but  could  collect  it  and  recover  the  reasonable 
attorney's  fees  stipulated  therein.— Booths  r. 
Farmers'  &  Tradeis'  Nat.  Bank  of  La  Grande 
(Or.)  509. 

S  150.  Books  of  account  containing  certain 
symbols  held  insufficient  to  establish  the  daims 
sued  (or  In  Oi»  absence  of  ezplanatoiy  evidence. 
—Walker  Broa.  v.  SUiria  (Utah)  114. 

}  ISO.  In  an  action  by  a  bank  to  recover  an 
amount  alleged  to  be  doe  on  overdrafts,  evidence 
held  insuffident  to  support  the  judgment  for 
plaintiif.— Walker  Bros.  v.  Skliris  (Utah)  11^ 

{  152.  A  depositor  in  a  bank  held  to  have 
ratified  the  acts  of  a  cashier  In  indorsing  his 
name  to  a  certificate  of  deposit  and  marking 
the  same  paid.— Bootha  r.  Farmers'  ft  Traders* 
Nat.  Bank  of  La  Grande  (Or.)  500. 

I  154.  In  an  action  at  law  to  recover  de- 
posits in  a  bank,  evidence  held  to  show  that  a 
note,  executed  by  plaintiff  to  the  bank  and  re- 
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lied  on  as  a  cotiQtercIalm,  was  Bupported  by  a 
consideration.— Boothe  t.  Farmers'  &  Traders' 
Nat.  Bank  of  La  Grande  (Or.)  609. 

S  154.  In  an  action  at  law  to  recover  de- 
posits in  a  bank,  a  reply  keld  to  raise  the  is- 
sue of  consideration  of  notes  pleaded  by  the 
bank  as  a  counterclaim  and  presumptively  sup- 
ported by  a  consideration,  in  view  of  B.  &  C. 
Comp.  8  788,  subd.  21.— Bootfae  v.  Farmeni'  & 
Traders*  Nat.  Bank  of  La  Grande  (Or.)  500. 

{  154.  A  plaintiif,  in  an  action  at  law  to  re- 
cover deposits  in  a  bank,  need  not  allege  in  the 
complaint  that  notes,  executed  to  bim  by  the 
bank,  and  set  forth  by  it  as  a  counterclaim, 
were  without  consideration. — Bootbe  v.  Far- 
mers' &  Traders'  Nat,  Bank  of  La  Grande 
(Or.)  500. 

BAR. 

Of  action  by  former  sdjudicntfon,  see  Judg- 
ment. {S  572-625. 

Of  dower,  aee  Dower,  S  52. 

Of  widow's  allowance,  see  Ezecuton  and  Ad- 
ministrators, a  184.  190. 

BENEFICIAL  ASSOCIATIONS. 

See  AsBOdationB. 

Mutual  benefit  Insurance  associAtioui,  see  In- 
BUnnce,  I  765. 

BENEFITS. 

Aooeptaace  oL  as  (round  of  ratlflcatioii,  see 
Prbicipal  ana  Agent,  1  17L 

BEQUESTS. 

See  Wills. 

BEST  AND  SECONDARY  EVIDENCE. 

Xu  ctvU  actiooB.  see  Evidence,  H  162,  187. 
lu  criminal  pxoaeeatltHi^  see  Criminal  Law,  { 
404. 

BILL  OF  EXCEPTIONS. 

See  Exceptions,  Bill  of. 

BILL  OF  EXCHANGE. 

See  BUlB  and  Notes. 

BILLS  AND  NOTES. 

Parol  or  eztrinric  eTld«Bcc^  see  Brtdencei  if 

441.  444. 

Power  of  municipal  officers  to  execute  bill  or 
note,  see  Corporations,  |  414. 

Kedelivery  of  pledged  note  by  pledgee,  as  af- 
fecting pledgee's  lien,  see  Pieties.  S  25. 

Subscription  note,  see  Subscriptlona,  i  16. 

I.  BEQUmTES  Am  VAIiIDXTT. 

Parol  evidence  to  show  fraud  in  note,  see  Ev- 
idence, I  434. 

TV.  RBOOTIABIUTTAIIDTBAmFER. 

(A)  INSTRUMENTS  NEGOTIABLE. 

I  145.  The  negotiable  character  of  a  note 

made  in  Kansas  and  payable  In  another  state 
will  be  determined  by  the  law  of  the  latter 
state.- Sykea  v.  Citizens'  Nat  Bank  of  Des 
Moines,  Iowa  (Kan.)  206. 

V.  BIOHTB  AMD  LIABIUTIES  ON  IN- 
DOBSiafENT  OK  TRAHSFEB. 

(D)  BONA  riDE  PURCHASERS. 

I  8^.  The  maker  of  a  promissory  note  who 
signed  as  prinHpal  cannot  set  up,  as  against  a 


subsequent  holder,  an  Independent  collateral 
agreement  between  the  original  parties  exempt- 
ing him  from  UaUUty.— Anderson  v.  Mitdiell 
(Wash.)  751. 

VI.  PBESENTBCEIIT.  DEBfAND,  MO- 
TIOE  AND  PROTEST. 

S  395.  An  indorser  of  a  note  in  blank  is  pri- 
ma facie  bound  to  pay  it  on  the  principal's  de- 
fault without  previous  demand  or  notice.^Til- 
den  V.  Goldy  Mach.  Co.  (CaL  App.)  38. 

VIII.  Acnom. 

Gouclosiveness  of  allegations  in  pleading  In  ac- 
tion on  note,  see  Pleading,  |  3& 

S  488.  Where  defendant  merely  pleaded  a 
misapprehension  of  terme  of  a  note,  proof  of 
false  rwresentationB  concemfiig  its  cmtenta 
was  Irrdevant.— Winn  v.  Nevine  (Kan.)  272. 

%  489.  Where,  in  an  action  on  a  note,  de- 
fendant pleaded  a  collateral  agreement  by 
which  he  was  not  to  be  bound  as  priDcipal  or 
surety,  he  could  not  Introduce  eriMnce  to  es- 
tablisb  the  nature  of  the  debt  created  under  the 
community  property  laws  and  the  laws  as  lo 
suretyship,  as  evidence  is  not  admissible  to  snp- 
port  a  defense  not  pleaded. — Anderson  v.  Mit- 
cbeli  (Wash.)  761. 

S  497.  Under  Comp.  Laws,  U  1611,  IGtn, 
1609,  1576,  a  partial  failure  of  consideration 
as  between  the  parties  to  a  negotiable  instru- 
ment held  not  a  defect  in  title  so  as  to  put  the 
burden  of  proof  on  the  indorsee,  in  an  action 
against  the  maker,  to  show  that  he  was  a  bold- 
er in  doe  course.— Cole  Banking  Co.  t.  Sinclair 
(Utah)  411. 

i  497.  Under  Comp.  T.awB  1907,  H  1611. 
1607,  1009,  1576.  relating  to  the  rights  of  a 
holder  of  a  negotiable  instroment  and  the  pre- 
sumptions attending  his  possession,  an  in- 
dorsee, not  having  notice  of  a  failure  of  consid- 
eration between  the  parties,  and  his  title  not 
being  otherwise  defective,  could  recover  as  a 
holder  in  due  course.— Cole  Banking  Co.  t.  Sin- 
clair (Utah)  411. 

I  516.  Evidence,  in  an  action  on  a  note  mad«> 
In  Kansas  and  payable  in  another  state.  heU 
not  to  support  a  fmding  that  the  note  was  by 
the  law  OE  the  latter  state  nuotiable.— Sjhes  v. 
Citizens'  Nat.  Bank  of  Dea  M«nes,  Iowa  (KaB.> 
206. 

BONA  FIDE  PURCHASERS. 

Mortgagees  aa,  see  Mortgages,  |  154. 

Of  mil  of  excttange  or  promissory  note,  see 

Bills  and  Notes,  1369. 
Of  lands,  see  Vmaor  and  Purchaser,  il  229- 

233. 

Of  proper^  at  mortgage  foreclosure  Bala,  see 
Mortgages.  |  636. 

BONDS. 

Of  assessor,  see  Taxation,  {  570. 

Bondt  in  judicial  vroceedinga. 
See  Appeal  and  Error,  M   485.  1225-1237; 

Boil. 

Appeal  from  Justice  court,  see  Justices  <tf  the 

Peace,  |  159. 
Bonds  ^  ^g^^^roeeediugs,  see  Appeal  and  Er- 

ra.  NEOOTIABIUTY  AXD  TRANSFER. 

Action  for  proceeds  of  coupons  coUectedf  aee 
Money  Keceived.'  {  11. 

BONUS  CONTRACTS. 

See  Subscriptions,  {  15. 
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BOOKKEEPING. 

Judical  notice  u  to  system  oi^  we  Brldeace, 
S  20. 

BOOKS  OF.  ACCOUNT. 

ConcIadTencBs  and  effect  as  doeomentaTT  er- 
idence,  see  Bridence,  {  888. 

BOUNDARIES. 

Judicial  notice  of  state  and  coanty  boandaries, 
see  Crimiual  Law,  {  304. 

Of  school  district,  see  Schools  and  School  Dis- 
tricts, 11  37-41. 

BRANDS. 

On  animals,  see  Animals,  }  10. 

BREACH. 

Of  condition,  see  Insaranee,  fS  204-282,  823- 

340: 

Or  contract,  see  Contracts,  ||  280,  286;  Yen- 
dor  and  Parchaser,  |  186. 
Of  covenant,  see  Insurance,  II  323-840. 
Of  vananty,  see  Inauntnce,  ||  264-2^ 

BREACH  OF  MARRIAGE  PROMISE. 

Certainty  of  contract  for  snpport  on  considera- 
tion  of  release  from  Hawilty  on  promise  of 
marriue,  see  Contracts,  8  9. 

Effect  of  marriage  of  plaintiff  on  right  to  en- 
force contract  for  support  by  defendant  on 
consideration  for  release  from  liability  for 
breadi  of  marriage  pmunise,  see  Gontracts, 
I  215. 

Belease  from  liability  on  promise  of  marriage 
as  constitntinE  consideration  of  contract,  see 
Contracts,  |  m. 

Validity  of  contract  for  snpport  on  considera- 
tion of  release  from  liabmty  for  breadi  of 
marriage  promise  as  affected  by  poblic  policy, 
aee  Contracts,  {  112w 

BRIDGES. 

I.  BBTABUmRBIBlIT,  OOmTRUOTION, 
AHD  lEAUflTMANGE. 

I  11.  Gen.  St  1901,  |  7826,  does  not  au- 
thorize township  boards  to  provide  for  the  con- 
struction of  a  bridge  costing  $15,000,  and  a 
subscription  by  such  a  board  for  such  purpose 
of  11,200  is  TUd.— RoBsville  Tp.,  Shawnee  Coun- 
ty, T.  Alma  Mat.  Bank  (Kan.)  234. 

BRIEFS. 

In  original  proceedings  in  Supreme  Court  ss 
part  of  costs  in  case,  see  Costs.  |  180. 

On  appeal  or  writ  of  error,  see  Appeal  and.Dr- 
Tor,  II  758-77S;  Criminal  Law.  i  lisa 

BROKERS. 

See  Principal  and  Agent. 

n.  EBIFXiOTMEKT  AND  AUTHORITY. 

Gtmtract  for  employmeut  of  broker,  distinguish- 
ed from  Joint  adventure,  see  Joint  Adven- 
tnxes,  I  1. 

I  7.  An  owner's  letter  to  his  broker  hdd  an 
express  acceptance  of  each  of  the  terms  of  -the 
broker's  proposed  contract  of  employment,  in- 
cluding the  rate  of  commission. — Baird  v. 
Loescher  (Cal.  App.)  49. 

9  7.  A  new  stipulation  that  a  broker  should 
not  sell  the  property  to  an  Armenian  held  not 


a  new  offer  of  employment,  requiring  express 
written  acceptance,  but  was  suf&cieotly  com- 
plied with  by  the  broker  selling  the  property  to 
a  purchaser  not  an  Armenian. — Baird  r. 
Loescher  (Cal.  App.)  49. 

1  7.  Certain  correspondence  between  an  own- 
er and  a  broker  held  sufficient  to  show  the 
broker's  written  authority  to  sell— Baird  v. 
Loescher  (Cal.  App.)  40. 

?  7.  Under  Civ.  Code,  {  1624.  subd.  8,  a 
broker's  authorization  Add  not  fatally  defective 
for  failure  to  recite  the  terms  of  sale  and  the 
amount  of  payments.— Baird  T.  Loescher  (Cal. 
App.)  49. 

I  7.  A  lease  of  mining  property  to  plaintiff 
with  option  to  purchase,  together  with  inatruc- 
tions  to  a  bank  to  deliver  a  deed  thereto  in  case 
of  purchase,  Aeld  not  to  show  that  plaintiff  was 
defendant's  agent  to  sell  tiie  property  on  com- 
misaion^PollaTd  t.  S^ze  <Gola)  816. 

fi  14.  A  broker's  anthority  to  sell  for  a  gross 
sum  did  not  authorise  a  sale  at  a  price  per  acre. 
—Schmidt  T.  Chittenden  (Cal.  App.)  48: 

I  14.  To  determine  the  authority  of  an  agent 
employed  to  procure  a  purchaser  of  reai  estate, 
the  court  must  look  to  the  terms  of  the  instm- 
ment.— Bacon  y.  Davis  (Cal.  App.)  71. 

I  14.  The  fair  import  of  the  terms  in  a  con- 
tract to  procure  a  purchaser  must  reveal  the 
intention  of  the  owner  to  empower  the  broker 
to  contract  for  the  sale  of  pro[wrty.— Bacon  v. 
Davis  (Csl.  App.)  71. 

I  14.  To  reach  the  intent  of  the  parties  to  a 
contract  to  procure  a  purchaser  of  real  estate, 
th%  court  must  invoke  the  ordinary  rules  of  in- 
terpretation of  the  contract  as  establii^ed  by 
Civ.  Code,  8$  1638,  1641,  1644.— Bacon  t.  Davis 
(Cal.  App.)  71. 

8  14.  The  phrase  "to  sell,"  in  a  contract  giv- 
ing a  broker  the  exclusive  right  to  sell  real  es* 
tate.  htld  not  to  give  the  broker  authority  to 
enter  into  a  contract  of  sale  binding  the  owner, 
—Bacon  v.  Davis  (Cal.  App.)  71. 

8  14.  The  ordinary  authority  of  a  real  estate 
broker  is  simply  to  find  a  purchaser,  and  he  has 
no  power  to  bind  his  principal  by  a  contract  of 
sale,  unless  it  was  intended  to  confer  such  ad- 
ditional authority.- Bac<u  t.  Daris  (Cal.  App.) 
71. 

I  14.  Under  Civ.  Code,  H  1721,  1727,  an  In- 
strnment  executed  by  an  owner,  onploying  a 
broker  to  procure  a  purchaser,  held  to  give  the 
broker  power  to  contract  for  a  sale  to  a  pur- 
chaser procured  by  him.— Bacon  v.  Davis  (Cal. 
App.)  Tl. 

I  14.  An  agent  authorized  to  sell  real  estate 
may  enter  into  a  contract,  within  the  terms  of 
his  authority,  which  will  bind  his  principal.— 
Bacon  v.  Davis  (Cal.  App.)  71. 

I  14.  Agent  held  only  an  agent  to  find  a 
buyer  for  real  estate.- Manker  v.  Tough  (Kan.) 
7D2. 

IV.  COMPEHSATIOM  AKD  LIEN. 

8  42.  Ordinance  imposing  a  license  tax  on  the 
business  of  "real  estate,"  enacted  in  pursuance 
of  Gen.  St  1901,  |  1127,  held  not  to  render  void 
a  contract  to  find  a  purchaser  of  teal  estate. — 
Manker  v.  Tongh  (Kan.)  792. 

VI.  RIGHTS,  POWERS.  AND  LIABILI- 
TIES  AS  TO  THIRD  PERSONS. 

8  106.  A  purchaser,  procured  by  a  broker, 
hdd  within  Civ.  Code,  S  1559,  authorizing  him 
to  enforce  the  owner's  contract  to  convey. — 
Bacon  v,  Davis  (Cal.  App.)  71. 
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BURGLARY. 

TL  PRoisEOtrTIOir  AND  PUiaSHBIENT. 

{48.  An  instractitm  on  a  prosecution  for 
biirslai?  held  not  error.  Fen.  Code,  |  463.— 
People  T.  Hlggina  (Cal.  Ajv.)  683. 

BY-UWS. 

Of  manldpel  conxwatioii.  Me  Mnnldpal  Cor- 
porations, H  108-122. 

CANALS. 

See  Qule&ig  Title;  Befonoatlon  of  lustni- 
ments. 

Grant  of  franchiBe  to  construct  canal  and  toll 
locks  &a  violation  of  constitution  prohibiting 
creation  of  corporations  otber  than  munic- 
ipal by  special  law,  see  Statutes,  %  80. 

Improvement  of  navigation  bj  construction  of 
canals  and  locks,  see  Navigable  Waters,  S  13. 

Setting  aside  fraudulent  conveyances,  see 
Fraudulent  Couvej-ancea,  S  215. 

QrwimdM  for  eanceUation  or  retottaUm  of  fOr- 

ticular  in$trument». 
See  Exchange  of  Property,  |  3. 
Contract  in  general,  see  Contracts,  {{  2S9~ZJ0. 
Contracts  for  sale  of  realty,  see  Vendoi  and 
Puicbaser,  H  82-123. 

I.  ESTABLISHMEKT,  OONSTRVOTtON, 
AND  MAINTENANCE. 

Amendmeut  of  francliise  for  construction  of 
riinnl  and  locks  in  navigable  stream,  see  Cor- 
porations, I  40. 

CANCELLATION  OF  INSTRUMENTS. 

n.  PROOEEDINOS  AND  BELIEF. 

i  34.  Evidence  ■  in  an  action  to  set  aside  a 
deed  for  fraud  held  to  show  such  knowledge 
of  the  fraud  on  the  part  of  the  plaintiffs  as 
to  justify  dismissal  of  the  suit  because  of  their 
siibfiequent  delay  in  beginninx  the  anit. — Del 
<'flnipo  v.  Camarlllo  (Cal.)  1049. 

8  37.  In  a  suit  to  compel  a  resdssion  of  an 
excliange  of  property,  the  complaint  held  not 
subject  to  general  demurrer. — Shopbell  v.  Boyd 
(Cal.  App.)  69. 

{  37.  In  an  action  to  set  aside  deeds  for 
frand,  allegations  of  the  complaint  held  insuffi- 
cient to  ^ow  a  cause  of  action.— Denike  v. 
Santa  Clara  Valley  Agr.  Society  (CaL  App.) 
687. 

CANDY. 

Homicide  by  sending  poisoned  candy,  see  Homi- 
cide. 88  173,  175. 

Jurisdiction  as  dependent  on  locality  of  offense 
of  homicide  caused  by  sending  poisoned  candy 
from  one  state  to  another,  see  Criminal  Law, 
197. 

CAPITOL 

Snperlntendent  of;  see  States,  |  61. 

CARNAL  KNOWLEDGE 

See  Rape. 

CARRIERS. 

Qoo  warranto  to  oust  railroad  oommlndoiiwii^ 
see  Qno  Warranto^  |  10. 

I.  OONTROX.  AND  REOVULTION  OF 
COMMON  CARRIERS. 

Judicial  power  to  interfere  with  railroad  com- 
missiou,  see  Constitutional  Law,  8  70. 


(A)  IN  OENERAti. 

8  4.  On  the  issue  as  to  whether  «  forward* 
Ing  cwupany  Is  a  mere  forwarder  and  not  a 
common  earner,  the  fact  that  the  axnpany  de»* 
ignates  Ita  business  as  a  "forwarder"  and  "dis- 
tributor" estops  it  from  claiming  that  it  was  a 
mere  forwarder.— Lee  v.  Fidelity  Stotace  A 
Tnuuftr  Co.  (Wa^  69& 

H.  OARBIAOE  OF  GOODS. 

(D)  TRANSPORTATION  AND  DBLIVERT 
BY  GAKRIEK. 

8  77.  A  forwarding  company,  contractiag 
without  prepayment  to  forward  goods  to  a  dis- 
tant place,  breaches  its  contract  where  its  a^nt 
at  an  intermediate  point  refuses  to  forward  the 
goods  without  the  charges  being  foUy  paid,  r^ 
gardless  of  whether  the  company  is  a  mere  tor- 
warder  and  not  a  common  carrier. — Lee  Fi- 
delity Storage  A  Transfer  Co.  (Wash.)  658. 

8  01.  In  an  action  for  conversion  of  goods 
by  failure  of  a  forwarding  company  to  deliver 
to  the  consignee,  an  instructimi  as  to  the  neces- 
sity of  demand  held  proper.— Lee  v.  Fidelity 
Sbnage  ft  Tmsfsr  Co.  (WashJ  GSB. 

?94.  In  an  action  for  conversion  ny  the 
lure  of  a  forwarding  company  to  deliver 
goods  to  the  com^ignee,  an  instruction  as  to  the 
amount  of  recovery  held  not  prejudicial  error. 
— V.  Fidelity  Storage  &  Transfer  Co. 
(Wash.)  658. 

8  04.  In  an  action  for  conversion  <tf  goods 
by  failure  to  forward,  evidence  held  sufficient 
to  take  to  the  jury  the  existence  of  a  contract 
imposing  a  liability  on  defendant  to  forward 
the  goods  directly  to  plaintiff  without  respect 
to  the  acta  of  the  forwarding  agents.— Lee  v. 
Fidelity  Storage  &  Transfer  Co.  (Wash.)  60S. 

(F)  LOSS  OF  OR  INJURY  TO  GOODS. 

8  108.  Under  a  contract  for  shipment  of 
goods,  held  immaterial,  to  a  recovery  for  dam- 
age and  charges  paid  before  delivery,  whether 
defendant  was  a  mere  forwarder,  or  a  forward- 
er and  distributor.— Garbersou  v.  Tzanscouti- 
nental  Freight  Co.  (Wash.)  612. 

8  133.  On  an  issue  whether  a  contract  was 
merely  for  the  tranaportation  of  goods,  or  f«tr 
their  transportation  and  dt-livery,  certain  evi- 
dence held  too  remote.— Garhereon  v.  TrauscoB- 
tineoUl  Freight  Co.  (Wash.)  012. 

(D  GONNBCTINO  CARRIERS. 

8  185.  Liability  of  a  connecting  carrier  for 
loss  of  or  Injury  to  goods  in  transit,  stated. — 
Shebie  v.  Oregon  R.  £  Nav.  Co.  (Wash.)  745. 

m.  CARRIAGE  OF  XtVE  STOCK. 

8  228.  In  an  action  against  a  carrier  for  neg- 
ligent delay  in  transporting  cattle,  aa  instruc- 
tion as  to  the  measure  of  damages  JkeU  pz«ipex>- 
Missouri,  K.  &  T.  By.  Go.  T.  Fx7  CSta^  SOL 

XV,  OARBTAOB  OF  FASSBNOEBS. 

(m  PERSONAL  INJURIES. 
I  280.  A  passenger  stands  In  a  spedal  rdfe- 
tion  to  the  carrier,  being  on  its  train  by  special 
Invitotiun  und  under  a  contract  requiring  the 
carrier  to  carry  him  safely.— Palmer  t.  Ore- 
gon Mhort  Line  R.  Co.  (Utah)  688. 

S  281).  A  carrier's  doty  to  patnms  stated.— 
Palmer  t.  Oregon  Short  Uao  B.  Ca  (Utah) 

68U. 

8  281.  A  carrier  accepting  an  Intoxicated 

eerson  ss  a  passenger  Aeld  required  to  render 
im  such  special  assistance  as  nls  conditlw  r^ 
quires.— Benson  T.  Taouna  Bj.  A  Fower  Cot 

(Wash.)  6U5. 
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S  315.  Where  plaintiff  alleges  that  in  step- 
ping off  the  end  of  a  platform  at  a  station  he 
stepped  Into  a  deep  ditch,  wbereb?  he  was  in- 
jured, he  cannot  recover  on  evidence  that  de- 
fendant railroad  eompany  fidled  to  properlr 
ligbt  its  platform.— St.  Louia  &  8.  F.  R.  Co. 
ElFod  (Kan.)  215. 

8  320.  Whether  a  street  oar  passenger  be- 
cause of  intoxication  was  nnable  to  take  care  of 
himself,  and  whether  his  intoxicated  condition 
was  known  to  the  conductor,  so  as  to  require  the 
rendition  •£  apecial  assistance,  heJd  for  the  jury. 
—Benson  v.  Tacoma  By.  &  Power  Co.  (Wash.) 
605. 

S  320.  Whether  a  Eitreet  car  conductor  exer- 
cised proper  care  for  the  safety  of  a  passenger 
so  intoxicated  as  to  be  unable  to  take  care 
of  himself  held  for  the  Jury. — Benson  t.  Tacoma 
Ry.  &  Power  Co.  (Wash.)  605. 

(O)  PASSENGERS*  EFFECTS. 

{  406.  A  paasenger  held  not  entitled  to  re- 
cover from  a  connecting  carrier  for  baggage  on  a 
preanmption  of  loss  in  transit  over  the  connect- 
ine  lines.— Sheble  t.  Oregon  R,  &  Nav.  Co. 
(Wash.)  746. 

CASE  ON  APPEAL 

Slaking  and  settlement,  see  Appeal  and  Error, 
H  504-671. 

Necessity  for  pnipom  of  Teriew,  see.  Appeal 
and  Error,  H  6&^ 

CATTLE. 

See  Animals, 

CAUSE  OF  ACTION. 

See  Action;  Mallclons  Prosecation,  i  24. 

CELEBRATION. 

Power  of  city  of  first  class  to  conduct  Fourth 
of  July  celebration  or  to  contract  therefor. 
Bee  Municipal  Coixmrations,  |  67. 

CERTAINTY. 

Of  contracts  in  general,  see  Contracts,  |  9. 

CERTIFICATE. 

As  evidence,  see  Evidence,  S  330. 

Of  acknowledgment  of  written  instrument,  see 
Arknowledifuient,  ff  8-48. 

Of  deposit,  see  Banks  and  Banking,  S  152. 

Or  tiniil  entry  of  public  lands  as  evidence  of 
fHcts  recited  therein,  see  Public  Lands,  (  41. 

Of  record  for  purpose  of  review,  see  Appeal 
and  Error,  H  914,  616. 

Of  secretAry  of  state,  as  to  geoEraphical  cen- 
ter of  connty,  see  Counties,  8  28. 

CERTIORARL 

Z.  HATUBE  AND  QROUMDS. 

S  5.  Certiorari  will  not  He  from  the  Supreme 
to  the  count?  court  under  Const  art  "^12 
(Bunu's  Ed.  I  170),  where  there  is  an  adequate 
remedy  by  appeal.— Baker  v.  Newton  (Okl.)  931. 

fi  10.  Language  inadvertently  used  in  dis- 
miKsiuR  a  prior  writ  of  certiorari  will  not  foi^ 
vloste  tne  parties  from  presenting  the  writ  anew. 
— Kicbmond  T.  Superior  Court  of  California 
K'al.  App.)  57. 

I  27.  At  common  law,  certiorari  lies  to  re- 
view jurisdictional  errors  only.— Baker  v.  New- 
ton (Okl.)  031. 


CHALLENGE. 

To  Juror,  see  Jury,  |  116. 

CHANCERY. 


See  Equity. 

CHANGE  OF  VENUE, 

Of  civil  action,  see  Ve&ne,  i  &&-67. 

CHARACTER. 

Of  accused  in  oriminal  prosecutions,  see  Orimt 

nal  Law.  8!  360-379. 
Of  witneo.  see  Witnesses,  H  337-36a 

CHARGE. 

To  jury  tn  civil  actions,  see  Trial,  S|  18&-206. 
To  jury  in  criminal  orosecutions,  see  Crimi- 
nal Law,  ii  77lP^ 

CHARTER. 

Of  municipal  corporation,  see  Munidpal  Cor- 
porations, H  44,  46. 

CHATTEL  MORTGAGES. 

See  Pledges. 

Bights  of  parties  on  confusion  of  goods,  see 
Contusion  of  Goods,  {  9. 

I.  BEQUUITBB  AND  ▼AUOmT. 

(B)  FORM  AND  CONTENTS  OF  INSTRU- 
MENTS. 

f  47.  Description  In  a  cliattd  mortgage  and 
a  complaint  to  f(«ecloee  Mid  sufficient  as  be- 
tween the  parties.— John  Brenner  Co.  t.  King 
(Cal.  App.)  1077. 

(D)  VALIDITY. 

S  79.  In  a  suit  to  foreclose  a  chattel  mort- 
gage, evidence  as  to  source  of  the  payment 
which  defendant  made  on  the  debt  hefd  inad- 
missible to  show  business  had  been  conducted 
at  a  loss.— John  Brenner  Co.  t.  King  (Cal. 

App.)  ion. 

n.  XTLUra,  reoordzng.  aitd  reg- 
istration. 

Certificate  of  county  clerk  as  evidence  of  time 
and  place  of  record,  see  Evidence,  |  370. 

m.  OONSTRUOTION  AND  OPERA- 
TIOM. 

(O  PROPERTY   MORTGAGED.  AND  ES- 
TATES AND  INTERESTS  OP 
PARTIES  THEREIN. 

§  124.  A  chattel  mortgage  is  merely  a  lien 
in  this  state,  and  does  not  transfer  title,  and 
hence  the  increase  of  sbeep  mortgaged  belong 
to  the  mortgagor,  unless  the  increase  was  also 
mortgaged.— Ayre  v.  Hixson  (Or.)  615. 

f  129.  A  chattel  mortgage  does  not  transfer 
title  to  the  mortgaged  proper^  in  this  state, 
but  is  merely  a  lien.— Ayre  t.  Hixson  (Or.)  615. 

(D)  LIEN  AND  PRIORITY. 

S  133.  To  create  a  lien  by  chattel  mOTt- 
gage,  the  property  must  be  Identified  at  the 
time  of  the  execution  of  the  mortgage.— Ayre  v. 

Hixson  (Or.)  515. 

S  153.  Under  B.  &  0.  Comp.  S  9631,  relating 
to  the  recording  of  mortgSj^  of  realty  and 
personalty,   and  section   wSS,   making  mort- 
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gages  of  personal  property  void  as  against  snb- 
sequent  purchasers  if  not  accompanied  by  im- 
mediate delivery  and  continued  change  of  poa- 
sessioD,  or  recorded  in  the  general  index  of 
chattel  mortgages,  a  mortgage  of  both  realty 
and  personalty  which  was  not  indexed  in  the 
chattel  mortgage  record  held  not  constructive 
notice  to  suMeqaent  purchasers.— Ayre  v.  Hix- 
soD  (Or.)  515. 

8  15u.  Under  B.  &  G.  Comp.  8  5633.  making 
mortgages  of  personal  property,  alone  or  with 
real  property,  if  not  accompanied  by  immediate 
delivery  and  conttnned  change  oi  possession, 
or  not  recorded  as  provided  therein,  void  as 
against  subsequent  purchasers  in  good  faith, 
one  purchasing  with  actual  notice  of  the  mort- 
gage held  not  a  porcbaser  In  p>od  faith,  though 
the  mortgage  was  not  recorded  and  indexed  as 
repaired.— Ayre     Hlzson  (Or.)  61C. 

IT.  BIOKT8  AND  LIABIUTIEB  OF 
PABTIEB. 

Biehta  of  parties  on  confu^n  of  goods,  see 
Coufusion  of  Qoods,  |  8. 

TH.  BEKOTAL  OB  TRANSFER  OF 
PBOFEBTT  BT  MORTOAOOB. 

(A)  BIGHTS  AND  LXABILXTIBS  OF 
PABTIES. 

8  225.  Where  a  number  of  sheep  were  mort- 
gaged to  secure  advances,  to  pay  which  the 
wool  was  to  be  delivered  to  the  mortgagee,  and 
other  sheep  were  leased  by  the  mortgagee  to  the 
mortgagors,  the  wool  from  all  the  sheep  having 
been  delivered  to  the  mortgagee,  the  proceeds 
of  the  unincumbered  portion  thereof  could  be 
applied  to  the  payment  of  the  advances,  regard- 
less of  the  terms  of  the  mortgage  and  lease,  so 
far  as  one  subsequently  porchaaing  a  part  of  the 
sheep  from  the  mortgagor  with  notice  was  con- 
cerned.— Ayre  v.  Ilixson  (Or.)  516. 

IZ.  FOBEOLOBVKE. 

8  277.  PlaintifTs  books,  showing  the  original 
cost  of  certain  fumitnre.  held  irrelevant  in  a 
suit  to  foreclose  a  mortgage  thereon.— John 
Breuner  Co.  t.  King  (Gal.  App.)  1077. 

8  277.  In  a  suit  to  foreclose  a  chattel  mort- 
eage,  the  defense  being  that  defendants  were 
innocent  purciiasera,  under  B.  &  C.  Comp.  88 
5G31,  5633,  requiring  mixed  mortgages  to  be 
recorded  as  realty  mortgages  and  iadezed  In  the 
record  for  personalty  mortgages  to  be  good 
against  subsequent  pnrcbaseni,  defendants  must 
allege  that  they  did  not  have  actual  or  construc- 
tive notice  of  the  mortgage.— Ayre  v.  Htxaon 
(Or.)  515. 

8  27&  Under  B.  &  G.  Comp.  8  5633,  requii^ 
ing  mixed  mortgages  to  be  recorded  as  realty 
mortgages  and  indexed  in  the  general  index 
for  personalty  mortgages,  as  provided  by  sec- 
tion 5631,  to  be  good  against  subsequent  pur- 
chasers, in  a  suit  to  foreclose  a  chattel  mort- 
gage, the  burden  Is  on  defendants  claiming  as 
innocent  purchasers  without  notice  to  show  that 
fact.— Ayre  v.  Hizson  (Or.)  516^ 

8  278.  In  a  mortgage  foreclosure  suit,  some 
of  defendants  claiming  as  innocent  purchasers 
without  notice,  evidence  held  to  show  that  they 
bad  notice,  when  they  purchased,  that  plain- 
tiff held  mortgages  on  th«  chattels,  so  as  to 
put  them  on  inquiry.— Ayre  t.  Hixson  (Or.) 
olS. 

I  278.  In  a  salt  to  foreclose  a  chattel  mort- 
gage on  sheep,  where  defendants  claimed  as 
Innocent  purchasers  of  a  part  of  the  sheep,  evi- 
dence held  to  show  that  a  large  part  of  the 
sheep  patcbased  hr  them  were  the  increase  of 
sheep  mortgaged.— Ayre  t.  Hixson  (Or.)  615. 

8  284.  Where,  in  reDlevin  for  cattle  taken 
on  foreclosure  of  a  cnattel  mortgage  as  the 
property  of  A.,  the  evidence  disclosed  tbot 


f>lalntiff,  the  owner  of  the  cattle,  while  livinz 
Q  another  state,  branded  them  in  A.*s  brand 
and  sent  them  into  the  state  to  be  by  him 
pastured  for  hire,  when  they  were  mortgaged  tu 
defendant  by  A.  aB  his  property,  plaintiff  is 
estopped  to  set  up  title  as  against  the  defend- 
ant.—First  Nat.  Bank  of  Holdenville  T.  Kis- 
san  (Okl.)  4S3. 

CHEAT. 

See  False  Pietenses ;  Fraud. 

CHECKS. 

See  Bills  and  Notea. 

CHILDREN. 

See  Guardian  and  Ward;  Infanta. 

Care  required  as  to  children  iu  geua^,  *rc 

Negligence,  9  39. 
Custody  of,  on  divorce  see  DIrorae,  I  803. 
Precaution  as  to  in  operation  of  xauioad*  see 

Railroads,  8  378. 

CHOSE  IN  ACTION. 

Assignment,  see  Assignments. 

CITATION. 

See  ProcesB. 

On  appeal,  see  Appeal  and  Error,  H  414. 

CITIES. 

See  Hnnidpal  Corporations. 

CITIZENS. 

See  Indians. 

Privilegee  and  Immunities,  see  Constitntionsl 
Law,  I  207. 

CITY  CLERKS. 

As  ex  ofBcio  police  judges,  see  Municipal  Cor- 

poratioiis,  8  124, 
As  ex  otncio  police  judges,  title  of  statute,  see 

Statutes,  8  125. 
Duty  to  keep  ordinance  book,  see  S£anicii>al 

Corporations,  8  10&- 

CITY  DIRECTORY. 

Advertisement  in  as  evidence  of  partnenhipw 
see  Partnership,  I  48. 

CIVIL  RIGHTS. 

See  Constitutional  Law,  81  89,  207. 

CIVIL  SERVICE  RULES. 

See  Officers.  |  26. 

CUIM  AND  DELIVERY. 

See  B^erln. 

CLAIMS. 

Agaiust  estate  of  bankrupt,  see  BankniptC7. 
18  311,  345. 

Against  estate  of  decedent,  see  ExecQtors  and 

Administrators.  88  218-268. 
Against  school  distnet,  see  Schools  and  School 

Districts^  i  120. 

CLERKS. 

City  clerks  as  ex  officio  pt^ice  jodgee,  see  Mu- 
ucHwl  Coiporationa,  8  124. 
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City  clerkfl  aa  «z  officio  police  judges,  title  of 

Statute,  Ke  SUtutes,  {  125. 
GitT  clerks,  duty  to  keep  ordinance  book,  see 

HimlGipal  Coiporationa,  {  109. 
Of  Secxetaxy  of  State,  see  States,  |  80. 

CLERKS  OF  COURTS. 

Authority  to  allow  or  settle  bill  of  exceptions, 

Bee  Exceptions,  Bill  of,  §  32. 
Fees  as  coats  Id  chil  actions,  see  Costs,  1  183.. 
Mandamiu  to,  sea  Mandanuia,  1  69. 

CLOUD  ON  TITLE. 

Sea  QnlatlDs  Title. 

COERCION. 

BestraiiiiDg  coercion  or  iutimldetion  of  em- 
ployes by  labor  oulon,  see  Injnnctiou,  }  101. 

COLLATERAL  AGREEMENT. 

Parol  evideuce,  eee  Evidence,  IS  441-444. 

COLLATERAL  ATTACK. 

On  Judgment,  see  Judgment,  9|  618. 

On  Older  of  county  superiutoident  for  a  change 
of  boundaries  of  school  district,  sea  Schools 
and  School  Districts,  S~S7. 

On  probate  of  wiU,  see  Wills,  f  421. 

On  proceeding  to  aitablish  hljgliway,  see  High- 
ways. I  63. 

COLLATERAL  SECURITY. 

Sea  Pledges. 

COLLATERAL  UNDERTAKING. 

See  Fxands.  Statote  of,  |  82;  Guaranty. 

COLLECTION. 

Of  estate  of  decedent,  see  Etzecntors  and  Ad- 
ministrators, S§  97-149. 
Of  taxes,  see  Taxation,  S8  649.  670. 

COLLEGES  AND  UNIVERSITIES. 

UniTerrity  lands,  see  PuUic  Landat,  |i  61,  62. 

COLLISION. 

I.  RULES  AMD  FREOAUTIONS  FOR 
FREVENTINO  OOLUSIOHB 
IN  OENERAZ.. 

f  16.  In  an  action  for  damages  by  collision 
between  two  boats,  the  test  of  necligence  is, 
Was  he  negligent  in  doing  the  particalar  thing 
he  did  do  under  the  ciicumstancea  confronting 
him?— Carscallen  v.  Coeur  d'Alene  &  St.  Joe 
Transp.  Co.  (Idaho)  622. 

S  16.  In  determining  the  negligence  of  a 
steamlxiat  pilot  in  a  collision,  his  conduct  must 
be  judged  by  the  dangers  which  surrounded 
him  at  the  time  of  the  accident. — Carst^len  t. 
Coeur  d'Alene  &  St.  Joe  Transp.  Go.  (Idaho) 
622. 

-Vm.  XJOHTS,  nOTtAIM,  AMD  X.OOK- 
ODTfl. 

I  76.  Where  a  Teasel  is  moored  In  a  place  of 
usual  safety,  and  there  is  no  law  or  harbor 
regulation  requiring  the  display  of  a  signal,  it 
is  not  negligence  to  fail  to  display  such  light. — 
Carscallen  v.  Ooeur  d'Alene  &  St.  Joe  Transp. 
Co.  (Idaho)  122. 


Xn.  SUITS  FOR  DAlCAaES. 

(D)  DAMAGES. 

S  128.  Where  a  combination  steamboat  and 
pilot  driver  was  engaged  in  r^ular  work,  and 
It  appears  what  its  net  earnings  were  per  diem, 
it  is  not  error,  in  an  action  for  damage  through 
a  collision,  to  allow  the  owners  to  recover  the 
per  diem  shown  to  have  been  its  net  earnings 
for  the  number  of  days  the  vessel  was  being 
raised  and  was  andergolog  repair.— Carscallen  v. 
Cfeur  d'Alene  &  St.  Joe  Transp.  Co.  (Idaho) 

(E9  TRIAL   OB   HEARIXO.  JUDGMENT, 
AND  REVIEW. 

I  149.  Where  there  is  no  statute,  municipal 
oidinance,  or  harbor  regulation  requiring  the 
display  of  signal  lights  on  a  vessel  at  a  par- 
ticular time,  or  under  given  circumstances,  it 
Is  not  negligence  per  se  not  to  display  them.— 
Carscallen  t.  Coeur  d'Alene  ft  St  Joe  Transp. 
Co.  adaho)  622. 

COLOR  OF  TITLE. 

To  sustain  adverse  possession,  see  Advene 
Possession. 

COMBINATIONS. 

See  Monopolies,  {  16. 

COMITY. 

Between  courts,  see  Courts,  S  474. 

COMMERCE. 

Carriage  of  goods  and  panengers,  see  Carriers. 
Judicial  power  to  Interfere  with  railroad  com- 
mission, see  ConstitutioDal  Law,  }  70. 

H.  SUBJECTS  OF  REGULATIOM. 

i  40.  In  a  proeecotlon  for  violation  of  a  city 
ordinance  imposing  a  license  tax  held  that  the 
transaction  was  interstate  commerce.-^ity  of 
Kinsley  T.  Dyerly  (E^n.)  228. 

}  40.  The  ri^ht  of  a  nonresident  merchant  to 
sell  his  goods  in  the  state  carries  with  it  the 
right  to  deliver  them,  and  to  employ  any  agent 
he  may  deem  proper.—Glty  of  Kinsley  v.  Dyerly 
(Kan.)  22&  ^ 

m,  MEAMS  AND  METHODS  OF  REO- 

UI.ATIOM. 

{  52.  Rev.  St.  1899,  {  2090,  as  amended  and 
re-enacted  by  Sees.  Laws  1905.  p.  150,  c.  98. 
S  4,  making  it  onlawfot  to  bring  infected  sheep 
into  the  state,  is  not  a  regulation  of  interstate 
commerce  but  is  a  reasonable  exercise  of  the 
state's  police  power.— Patrick  v.  State  (Wye.) 
588. 

%  60.  Laws  1907,  p.  1400,  c.  250.  relatiag 
to  the  sale  of  black  powder,  held  not  invalid  as 
a  regulation  of  Interstate  commerce^Bz  parte 
Williams  (Kan.)  777. 

S  60.  Laws  1907.  p.  400,  c.  250,  forbidding 
the  sale  or  delivery  for  use  at  any  coal  mine  of 
black  powder  except  in  original  packages.  Is  not 
in  conflict  with  the  commerce  clause  of  the  fed- 
eral Constitution  as  to  a  package  imported  from 
the  atate  of  Missouri.— Sx  parte  Williams 
(Kan.)  777. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSION. 

Police  commission,  power  to  grant  and  revoke- 
liquor  licenses,  see  Intoxicating  Liquors,  |  61. 
To  take  testimony,  see  Depositions. 
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COMMISSIONERS. 

See  Court  CommisiloneTS. 

Hicbwa^  commissionen,  see  Hlfhways,  |  41. 

Id  partition,  see  Partitioo,  i  04. 

Police  commissionen,  power  to  srast  and  re- 
voke liquor  licensee,  see  Intoxicating  Liquota, 
S  61. 

Quo  warranto  to  oust  railroad  cnamisiionwB, 
•ee  Quo  Warranto,  |  10. 

COMMISSIONS. 

Of  broker,  see  Brolcers,  |  42. 

COMMITMENT. 

On  charge  of  crime,  see  Criminal  law,  U  238, 
243. 

COMMITTEE. 

Of  corpomtion.  autlitffitr  to  iDdorse  necotiable 
liutrumenta,  see  Corporations,  §S  414,  425. 


COMMON  CARRIERS. 

See  Cariieis. 

COMMON  LAW. 

Certiorari  at,  see  Certiorari,  |  27. 
Enforcement  of  bail  hood  as  common-law  nnder- 

taking,  see  Bail,  |  Ttt. 
Presumption  as  to  commMi  law  of  anotlier  state, 

see  Elvidence,  {  80. 

S  17.  The  common  law  of  another  state  gov 
emins  commercial  transactioos  is  to  be  deter- 
mined upon  pleadlnn  and  proof. — Sjrkes  t.  Cit- 
izens' NkL  Bank  of  Des  Moines,  Iowa  (Kan.) 

20U. 

COMMON  SCHOOLS. 

See  Schools  and  School  Districts,  H  87-120; 

COMMUNITY  PROPERTY. 

See  Hu^Nuid  and  Wife,  |  262. 

COMPARISON. 

Of  handwriting,  admiaslbiUtr  of  writings  for 

fiurpose  of  comparing  handwriting,  see  Crlm- 
aal  Law,  |  404. 

.  COMPENSATION. 

For  prgpertr  taken  for  pnblle  use,  see  Emi- 
nent Domain,  |  168. 

Of  particular  clatset  of  ofiaert  or  other  penona. 
See  Brokers,  |  42;  Conrt  Oommissloners,  |  2; 

Officers,  St  OS,  90. 
Attorney,  see  Attomer  and  Client,  $  140. 
Cit7  marshal,  see  Manicipal  Corporations,  S  183. 
State  officers,  see  States,  H  60-61. 
Tax  colleetor»  see.  Taxation,  H  549,  570. 

COMPETENCY. 

Of  evidence  in  civil  actions,  see  Evidence,  S  155. 

Of  evidence  in  criminal  prosecations,  see  Crim- 
inal Law,  Si  382,  303. 

Of  experts  as  witnesses,  see  Evidence,  {  549. 

Of  fellow  servant,  see  Master  and  Servant,  { 
170. 

Of  witnesses  In  general,  see  Witnesses,  ({  61- 

COMPETITION. 

Unfair  competition,  see  Trade-Harks  and  Trade- 
Names,  Si  60.  71. 


COMPLAINT. 

In  dril  actions,  see  Pleading.  f|  40-67. 
In  criminal  prosecotioDS,  see  Criminal  Zaw, 
238,  243;  Indictment  and  Information. 

COMPOSITIONS  WITH  CREDITORS. 

See  OtAnpromise  and  Settlement 

COMPROMISE  AND  SETTLEMENT. 

See  Payment 

Offers  of  as  evidence,  see  Evidence,  1  213. 

S  10.  A  _party  accepting  money  and  property 
in  satisfaction  of  her  claims,  based  on  the  fraad- 
□lent  acquisition  of  real  estate,  cannot  retain 
the  property,  and  Droeecute  a  snlt  for  the  frand. 
—Del  Gampo  v.  Camarillo  (Cal.)  1049l 

COMPUTATION. 

Of  period  of  limltaUoD,  see  Limitation  of  Ac- 
tions,  81  85-125.  ^ 

CONCLUSION. 

Of  witness,  see  Evidence,  fS  471,  474. 

CONCLUSIVENESS. 

Of  account  stated,  see  Account  Stated.  |  8. 
Of  appeal  record,  see  Appeal  and  Errw,  {  tlfH, 
Of  certificate  of  acknowledgmrat  see  Acknowl- 
edgment, S  55. 

CONCURRENT  JURISDICTION. 

Of  courts,  see  Courts,  |  474. 

CONDEMNATION. 

Taking  property  for  pnblic  use,  see  Eminent 
Domain. 

CONDITIONS. 

1V»  delivery  of  warehooae  rectipts,  see  Ware- 
housemen, I  25. 

2n  contrcctt  and  eonseysnoes. 
See  Contracts,  S  226;   Subscriptions,  |  15. 
Insnraoce  polldeB.  see  Insurance,  ||  264-28^ 
823-^,  ^77,  524. 

ProeedtHi  to  aotiom  or  eth«r  procaoiimga. 

See  Mandamus,  |  12. 

For  breach  of  contract  see  Sales,  |  400. 

Rescission  of  contract  see  Contracts^  I  SIMV 

Rescission  of  contract  by  vMidor,  see  Vendor 
and  Purchaser,  I  07. 

To  set  aside  sale  of  proper^  for  assessmmts  for 
public  iinprovem«it%  see  Municipal  Corpora- 
tions, I  570. 

CONDONATION. 

Of  grounds  tn  divorce^  see  Divorce,  i|  48^  49; 

CONDUCTOR. 

Railroad  conductors  as  ftilow  servants  of  fir^ 
men  on  other  trains,  see  Master  and  Sorrant 
S  19& 

CONFESSION. 

AdmittsibilitT  In  evidence,  see  Criminal  Imw, 

i  538. 

CONFIDENTIAL  REUTIONS. 

Disclosure  of  conuntulcations,  sse  WitnesMb 

8S  200-222. 
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CONFIRMATION. 

Of  land  grant,  see  Public  Lands,  f  213. 

Of  sale  by  ezecDtor  nnder  power  m  will,  see 

EzecatoTB  and  Administratoxs,  |  138. 
Of  sale  by  personal  representative,  see  Execo- 

tors  and  Administraton,  I  138. 
Of  tax  title,  see  Taxation,  I  815. 

CONFLICT  OF  LAWS. 

Oontncta  md  0Oiiff«irmc6f. 
See  Bills  and  Notes,  |  145. 

Bemedtet,  and  iuriaiklion  and  proceiurt. 
See  Limitation  of  Actions,  {  2. 

Conflicting  jurisdiction  of  courts.  «pp  Tourts, 
I  474. 

Criminal  trials,  see  Criminal  Law,  f  683. 

CONFUSION  OF  GOODS. 

I.  NATinUB  AND  ETFEOT. 

S  Where    goods   are   wrongfully  com- 

mingled, the  wrongdoer  will  lose  his  interest 
therein  onless  be  can  identify  bis  goods.— Ayre 
T.  >Hiz8on  (OrO  516. 

n.  BIGBTS  AND  BEMEPIEB  OF  FEB.- 
80N8  XNTEKESTED. 

§  7.  Where  goods  are  commingled  by  mis- 
take, or  accident,  or  by  the  consent  of  the 
owners,  neither  owner  will  lose  bis  property,  bnt 
tbey  will  be  treated  as  tenants  in  Kwmrnon,  in 
proportion  to  tbeir  Interests —Ayre  v.  Hizson 
(Or.)  615. 

S  9.  A  purchaser  with  notice  of  mortgaged 
chattels  wnicb  were  commingled  by  the  mort- 
gagor with  other  chattels  not  mortgaged,  stands 
in  the  same  podtion  as  the  mortgagor,  and  the 
mortgagee,  as  against  him.  can  take  all  of  the 

froperty  necessary  to  satisfy  his  debt.— Ayre  t. 
lixson  (Or.)  SIS. 

§  9.  Where  mortgagors  of  sheep  intermingled 
the  mortgaged  sheep  with  others  not  mortgaged, 
so  that  the  mortgaged  sheep  could  not  be  Identi- 
fied, though  any  resulting  loss  would  fall  on 
the  mortgagors,  only  sufficient  of  the  commingled 
property  can  be  taken  to  pay  the  mortgaged 
debt— Ayre  v.  Hizson  (Or.)  515. 

S  9.  Where  mortgaged  sheep  were  so  com- 
mingled with  sheep  of  the  mortgagor,  through 
his  fault,  that  they  conid  not  be  identified  and 
separated,  the  mortgagor  must  snffer  whatever 
loss  results.— Ayre  t.  Hixson  (<^.)  615. 

CONNECTING  CARRIERS. 

See  Carriers,  8S  18S,  406. 

CONSIDERATION. 

Of  agreement  ratifying  conveyance  daring  min- 
ority, see  Infants,  |  30. 

Of  contract  in  general,  see  Contracts,  ||  65-90, 
112,  121. 

CONSPIRACY. 

Combinations  to  monopolise  trade,  oee  BAo- 
nopolies,  S  16. 

Declarations  of  conspirators  as  evidence,  see 
Evidence,  i  253. 

EMdence  of  acts  and  declarations  of  conspir- 
ators, see  Criminal  Law,  S  423. 

Restraining  by  Injunction,  see  Injunction,  |  104. 

Suit  to  establlsb  trust  in  property  obtained  from 
plaintiff     eonqilracy,  see  Tnuts,  i  366. 

CONSTABLES. 

See  Sherflfs  and  Constables. 


'  CONSTITUTIONAL  LAW. 

Certification  to  Supreme  Court  of  constitutional 
questions  in  criminal  prosecution,  see  Crim- 
inal Law,  i  1008. 

Proviaiona  relatinff  to  particular  tubjectt. 

See  Appeal  and  E^or,  |  2;  Eminent  Domain. 
I  28:  Intoxicating  Liquors,  $  IS:  Judges,  | 
7;  Jury,  §{  11-34;  Rape,  |  2;  Taxation,  f 
40;   Witnesses,  |  293. 

Enactment  and  validity  of  statutes,  see  Stat- 
utes, SS  6-64. 

Special  or  local  laws,  see  Statutes,  SS  67-88. 

State  officers,  see  States,  |  51. 

Subjects  and  titles  of  statutes,  see  Statutes,  H 
100-125. 

Rightt  of  persont  aoeiwed  or  convteted  of  crime. 
Necessity  of  indictment  or  presmtment  In  crim- 
inal prosecution,  see  Indictment  and  lofdnna' 
tion,  li  1,  2. 

ZI.  0ONBTB.U0TION,  OFEBATIOK, 
Alls  EHFOBOnmiT  OF  OON- 

snnmoNAL  PBOvmom. 

Certainty  inpleading  nnooastltotionality  of  stat* 

ute,  see  Pleading,  |  18. 
ProviBi<mB  requiring  statutes  to  embrace  but 

one  subject  which  shoJl  be  expressed  In  the 

titl^  see  Statutes,  8  105. 
Retroactive  operation  of  provision  relating  to 

determination  as  to  necesdty  for  speciu  or 

local  law,  see  Statutes,  |  67. 

S  12.  Where  tb«e  Is  a  emflict  between  a 
general  and  special  prorl^on  In  a  Gcnstitution, 
the  special  proviaioii  piendlo.— People  v.  Nye 

(Cal.  App.)  241. 

§  13.  In  construing  a  constitutional  provi- 
sion, the  primary  inquiry  la  as  to  the  intent, 
and  technical  rales  should  be  disregarded. — 
State  T.  Hooker  (Okl.)  964. 

I  15.  The  court,  in  construing  a  constitution' 
al  provision,  must  have  regard  to  the  whole  in- 
strument, and  must  seek  to  harmonize  the  vari- 
ous sections,  and,  if  possible,  give  effect  to  all 
of  them.— People  v.  Nye  (Cal.  App.)  241. 

I  15.  The  court,  in  construing  a  provision  of 
the  Constitution,  must,  in  case  of  doubt,  have 
recourse  to  the  whole  Constitution,  if  necessary, 
to  ascertain  the  intent  of  the  particular  provi- 
sion.—Blackrock  Copper  Hin.  &  Mill.  Co.  v. 
Tingey  (Utah)  180. 

i  15.  The  court,  in  construing  a  Constitu* 
tion.  must  harmonise  conflicting  provlshHis,  and 
give  each  its  proper  effect  so  rar  as  possible 
nnder  the  rules  of  construction.— Blackrock  Cop- 
per Min.  &  MUl.  Co.  v.  Tingey  (Utah)  180. 

§  20.  A  contemporaneous  construction  of 
CTonst.  art  5,  g|  2.  17,  held  entitled  to  great 
weight  in  ascertaining  the  meaning  thereof. — 
People  V.  Nye  (Cal,  App.)  241. 

{  26.  A  limitation  upon  the  power  of  the 
Legislatore  wilt  not  be  unplied,  unless  It  cleats 
ly  appears— State  t.  Hooker  (Okl.)  964. 

J 26.  Const,  art  1,  8  7  (Bonn's  Ed.  S  9) 
d  not  Intended  as  a  limitation  upon  the  pow- 
er  of  the  people  to  enact  additional  legisla- 
tlon  relative  to  the  lignor  traffic- State  t. 
Hookor  (Okl.)  064. 

1  26.  Const,  art  6,  S  36  (Bunn's  Ed.  S  100), 
held  intended  to  preclude  the  idea  of  the  ex- 
clusion of  power  1^  implication. — Anderson  v. 
Ritterbusch  (Okl.)  1002. 

i  20.  Though  a  constitutional  provision  may 
be  self-executing,  yet  supplemental  legislation 
may  be  desirable.— State  v.  Hooker  (Okl.)  064. 

S  29.  The  only  limitation  upon  Ie|rislatibtt 
supplementary  to  self-executing  constitutional 
proviHioas  Is  that  the  rights  guarantied  shall 
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not  be  cartailed  or  any  undue  bardeiu  placed 
tbereoD.— State  t.  Hooker  (Okl.)  964. 

I  30.  Const,  art.  4,  i  la,  reserving  tbe  Initia- 
tive and  refereodnm  powers,  held  not  eelf-eze- 
cuting.— Long  T.  Citj  of  Portland  (Or.)  149. 

I  38.  A  statnte  called  for  by  a  constitutional 
provision  Is  not  nnconstitutional  because  it  con- 
flicts with  some  other  constitutional  provision. 
—Long  V.  City  of  Portland  (Or.)  149. 

I  40.  Where  an  information  was  demurred 
to  as  not  stating  an  otfeuse  and  because  the 
statute  was  unconstitutional,  the  Supreme  Court 
on  a  reserved  case  under  Rev.  St.  1899.  p.  1082, 
IS  4276,  4277,  had  no  juriediction  to  determine 
a  constitutional  question  in  advance  of  a  deter- 
mination of  the  first  ground  of  donurrer. 
State  v.  Kelley  (Wyo.)  886. 

I  46.  The  constitutionality  of  a  statute  will 
not  be  passed  on  unless  necessary  to  the  deter- 
mination of  the  pending  oontrOTersy.-^tate  v. 
Kelley  (Wyo.)  886. 

S  48.  Tbe  presumpti<m  is  that  an  act  adopted 
by  the  Legislature  is  within  its  power.— People 

V.  Nye  (Gal.  App.)  241. 

I  48.  It  is  not  on  slight  implication  and 
conjecture  that  the  L^islature  is  to  be  pro- 
nounced to  liaTS  transcended  its  powers.— An- 
derson T.  Bitterbuseh  (Okl.)  1002. 

i  48.  A  statute  imposing  a  tax  most  be  up- 
beld,  unless  it  appears  beyond  a  r^onable 
doubt  that  the  power  to  impose  the  tax  Is  with- 
held from  the  I^egislature.— Blackrock  Copper 
Min.  &  Mill.  Co.  v.  Tingey  (UUb)  180. 

m.  DISTBIBUnOK  OF  GOVERN. 
MENTAL  POWERS  AND 

FimonoNS. 

(A)  LEGISLATIVE  POWERS  AND  DEL& 
GATION  THEREOF. 

I  00.  The  declaratioQ  in  Const,  art.  4.  {  1, 
held  to  comprehend  the  exercise  by  tbe  Le^s- 
lature  of  the  sovereign  authority  of  the  state 
in  matters  properly  the  subject  of  legislation. — 
People  V.  Nye  (Cal.  App.)  2«. 

S  61.  Act  May  29,  1908  (Sees.  Laws  1907- 
08,  p.  453,  c.  46,  {  1),  providiug  that,  on  recom- 
mendation of  the  Supreme  Court,  the  Governor 
shall  appoint  an  additional  judge  In  a  district 
"for  the  time  recommended  by  the  court,"  held, 
at  least  as  to  the  fixing  of  the  term  of  office  by 
the  Supreme  Court,  a  delegation  of  legislative 
power  to  the  judicial  branch  of  the  government 
in  violation  of  Const  art.  4,  |  1  (Bunn's  Ed. 
I  60).— In  re  Couni?  Com'rs  of  Counties  Com- 
prising Seventh  Judicial  Dist  (Okl.)  557. 

(B)  JUDICIAL  POWERS  AND  FUNO 
TIONS. 

I  67.  Const.  U.  S.  art  3,  relative  to  the  ju- 
dicial department  of  the  federal  government 
held  to  have  reference  only  to  the  United  States, 
and  not  to  the  states.— People  v.  Botkln  (Gsl. 
App.)  86L 

S  70.  The  courts  refuse  to  consider  legislative 
motives,  except  as  they  may  be  disclosed  on 
the  face  of  enactments  or  are  inferable  from 
their  operation  and  effect,  considered  in  the  light 
of  those  matters  of  which  judicial  notice  may  be 
taken.— Dc  Merritt  v.  Weldon  (Cal.)  537. 

i  70.  Tbe  district  court  htld  not  to  have  ju- 
risdiction of  goo  warranto  proceedings  to  oust 
members  of  the  railroad  commis8i<Hi  because 
their  future  acts  under  the  law  creating  the 
commission  would  injure  relators. — State  Itai)- 
road  Commission  v.  People  (Colo.)  7. 

S  70.  A  court  is  without  authority  to  exer- 
cise legislative  power  neither  appropriate  nor 
necessary  to  its  judicial  or  supervisory  powers. — 


In  re  County  Com' re  of  Counties  Oomprising 
Seventh  Judicial  Dist.  (Okl.)  557. 

{  73.  Where  the  state  by  legislative  act  con- 
fers on  a  board  of  public  officers  jurisdiction  to 
exercise  their  discretion,  the  courts  cannot  re- 
view the  question  whether  the  discretioii  was 
groperiy  exerdsed.— D«  Herritt  v.  Wddon  (CaL) 

T.  PERSON  AI^   OlVn.  AND  POUTX- 
OAL  RIGHTS. 

S  89.  Laws  1907,  p.  400,  c  260,  Is  not  un- 
constitutional in  forbidding  the  sale  or  delivery 
of  black  powder  for  use  in  coal  mine  except 
in  original  packages  as  restricting  the  liberty  of 
cMitract— Bx  parte  Williams  (Kait)  777. 

VL  VESTED  RIGHTS. 

t  106.  Act  28.  1908  (Sess.  Laws  1907- 
OS,  p.  720.  c  81,  art  8),  proriding  for  the 
discovery  of  property  not  listed  for  taxation, 

its  assessment,  and  the  collection  of  taxes 
thereon,  invades  no  vested  right  of  the  tax- 
payer.—Anderson  T.  Bitterbuseh  (Okl)  1002. 

Vm.  RETROSPECTIVE  AND  EX  POST 
FACTO  LAWS. 

f  190.  Act  May  29,  1908  (Sess.  Lsws  1907- 
08,  p.  720,  c.  81.  art  9)  relating  to  taxes  held, 
in  part,  repugnant  to  Const  art.  2.  }  15  (Bana's 
Ed.  9  2^  prohibiting  ex  post  facto  laws. — An- 
derson V.  mtterbusch  (Okl.)  1002. 

8  199.  An  ex  post  facto  law  will  not  be  en- 
forced  against  accused.— State   t.  Carothers 

(Okl.  Cr.  App.)  474. 

IX.  PSZVII.EOB8  OR  DUtUNiTlJES, 
AND  CLASS  LBOIBLATION. 

§  207.  Pen.  Code,  |  27,  making  a  person 
amenable  to  the  penal  laws  of  the  state  who. 
in  whole  or  in  part  commits  a  crime  therein, 
held  not  in  violation  of  Const  U.  S.  art  4.  S  2, 
providing  that  the  citizens  of  each  state  shall 
be  entlUed  to  all  privileges  and  immunities  of 
citizens  in  the  several  states.- Feoi4e  t.  Bockia 
(Cal.  App.)  8ei. 

XI.  DUE  PROCESS  OF  XiAW. 

8  251.  Const.  U.  S.  5th  Amend.,  providing 
that  no  person  shall  be  deprived  of  life,  liberty, 
or  property  without  due  process  of  law,  has  ref- 
erence only  to  the  United  States,  snd  not  to  the 
states.— Pe<q;>le  v.  Botkin  (CaL  App.)  861. 

8  251.  Due  process  of  law  does  not  naces 
sarily  include  trial  by  jury,  or  any  court  trial. 
—Anderson  t.  Bitterbuseh  (Okl.)  1002. 

8  259.  Pen.  Code,  f  27,  making  a  person 
amenable  to  tbe  penal  laws  of-  the  state,  who 
in  whole  or  in  part  commits  a  crime  therein, 
held  not  a  deprivation  of  due  process  of  law 
in  violation  of  Const.  U-  S.  14th  Amend.  |  1.— 
People  T.  Botkin  (Gal.  Avp.)  861. 

8  284.  Act  May  29,  1008  (Sess.  Laws  1907- 
08,  p.  720,  c.  81,  art  9),  providing  for  the  dis- 
covery of  property  not  listed  for  taxation,  and 
the  collection  of  taxes  thereon,  held  not  to  in- 
fringe upon  Const  art.  2,  |  7  (Bunn's  Bd.  | 
16),  forbidding  the  deprlvatioa  of  iwoperty 
without  due  process  of  law.— Anderson  v.  Rit- 
terbusch  (Okl.)  1002. 

8  296.  A  regulation  of  the  liquor  traffic  which 
excludes  business  from  a  given  district  where  it 
is  in  operation  is  not  invalid  because  it  impairs 
or  destroys  the  business  of  those  so  located. — 
Gmmbach  v.  Leiande  (Cal.)  1069. 

8  318.  Due  process  of  law  requires  judicial 
hearings  only  in  matters  of  purely  judicial  na- 
tnre.— Anderson  v.  Ritterbnsch  (G*L)  1002. 
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CONSTRUCTION. 

Of  eontractt,  inttrumenta  or  judicial  acts  and 
proceedinga. 

See  Bills  and  Notes,  §  145 :  Chattel  Mortgages, 
18  024-155;  Deeds,  fil  90-141 :  Guaranty,  IS 
27-43;  Pleading,  |S  34,  49;  Release,  9  29; 
Subscriptions.  (  10;  Wills,  fit  44S-614. 

Insurance  poliCT,  see  InsunuicA,  |  146. 

Option  to  porchaae  leased  pnverty,  see  Land- 
lord and  Tenant,  {  92. 

Tax  deed,  lee  Taxation,  |  778. 

Of  huUdU^t  or  other  vorka. 
See  Bridges,  S  IL 

CONSTRUCTIVE  POSSESSION. 

To  mutain  adverw  poawe«i(Hi.  lee  Adverae  Poi- 
BcsaiOn,  |  100. 

CONTAGIOUS  DISEASES. 

Of  animals,  act  forbidding  importation  of  in- 
fected sheep  as  interference  with  interstate 
commerce,  see  Commerce,  §  52. 

Of  animals,  jarisdiction  of  prosecution  for  im- 
portation of  Infected  she^,  see  Criminal  Law, 
i  108. 

CONTEMPT. 

Ditoledience  to  particular  lerits,  mandatet, 
orders,  or  judgments. 
Orders  for  payment  of  alimony,  see  Divorce,  S 

26.9. 

Refusing  to  give  deposition,  see  Depositions, 
{  71. 

Subpu-na,  see  Witnesses,  1  21. 

X.  ACTS  OB  COWPPOT  OOHBTXTirr- 
INO  OOHTEBIFT  OF  COURT. 

f  10.  An  officer  summoning  jurors,  who  Is 
gniltr  of  improper  conduct  in  selecting  them, 
18  guilty  of  gross  contempt  of  court. — Hargo 
T.  United  States  (OU.  Or.  App.)  1021. 

S  21.  An  action  in  which  a  demurrer  to  the 
complaint  was  sustained  hdd  to  be  still  pending 
HO  as  to  sustain  contempt  proceedings. — Ex 
parte  Joutsen  (Cal.)  891. 

n.  POWER  TO  PTTKMH.  AND  PRO. 
CEEDXMOB  TKEREFOR. 

9  G4.  Record  in  contempt  proceedinn  held 
required  to  show  on  its  face  toe  jurisdictional 
facta.— In  re  McCarty  (Cal.)  540. 

HI.  FUNISHMENT. 

i  78.  A  party  cannot  be  imprisoned  antil  he 
obeys  an  order  requiring  payment  of  money, 
anleas  be  Is  able  to  pay.— Eix  parte  Joutsen 
(Cal.)  891. 

CONTINUANCE 

In  crtanhial  prosecutions,  see  Criminal  Law,  H 
S7S-608. 

i  49.  The  denial  of  a  continuance  for  absence 
of  a  witness,  except  on  condition  that  plaintiff 
recover  bis  costs,  held  not  an  abuse  of  discie- 
tiOb— Warehime  t.  Schweitier  (Waah.)  747. 


CONTRACTORS. 

ense 

see  Ucensea,  | 

CONTRACTS. 


Power,  to  license  ^rsons  doing  contract  woit, 


Agreements  within  statate  of  franda,  see  Fraads, 
Statute  of. 


Assignment,  see  Assicnments. 

Cancellation,  see  Gancellation  of  Instmments. 
Parol  or  extrinsic  evidence,  see  Evidence,  H 
425^50. 

Reformation,  see  Reformation  of  Instmments. 
Specific  performance,  see  Specific  Performance. 

,  Contracts  of  particular  classes  of  persona. 
See  Corporations,  J  447 ;  Infants,  S  68 ;  Master 

and  Servant;  Municipal  Corporations,  H  248, 

358,  S74 ;  Schools  and  School  Districts.  $9  79, 

82 ;  Warehousemen. 
Perswal  representative,  see  Dxecntots  and  Ad- 

ministraton^  |  97. 

Contract*  rating  to  particular  auijeeta. 
See  Interest;   Waters  and  Water  Courses,  it 

150-1581^. 

Ground  for  mechanics'  Hens,  see  Mechanics' 
Liens,  I  111. 

Particular  classes  of  eitpresa  aontracta. 

See  Bailment,  f  31 ;  Bills  and  Notes ;  Chattel 
Mortgages ;  Depositaries ;  Exchange  of  Prop- 
erty ;  Guaranty ;  Insurance  -  Joint  AdvMi- 
tures;  Partnership;  Sales;  SutncriptionB. 

Agency,  see  Principal  and  Agent. 

Employment,  see  Master  and  Servant. 

Leases,  see  Landlord  and  Tenant 

Sales  of  realty,  see  Vendor  and  Purchaser. 

Stipulations  in  actions,  see  Stipulations. 

Particular  olaaaes  of  implied  oontracta. 
See  Account   Stated;    Contribution;  Money 
Ijent ;  Mone;^  Received ;  Use  and  Occupation ; 
Work  and  Labor. 

Particular  modes  of  di^oharffinff  contracts. 
See  Compromise  and  Settlement;  Payment; 
Release. 

I.  BEOmSITEB  Aim  TALTDITT, 

(A)  NATURE  AND  ESSENTIALS  IN 
GENERAL. 

I  9.  A  contract  to  support  plaintiff  on  con- 
sideration of  release  from  liability  on  promise 
of  marriage  held  not  invalid  for  indefioitenesa 
because  of  its  failure  to  specify  the  amount  to 
l>e  paid  for  such  support.- Henderson  v.  Sprat- 
len  (Colo.)  14. 

9  9.  An  agreement  between  the  promoters 
of  a  corporation  and  a  third  person  held  too 
Indefinite  to  form  the  basis  of  an  action  by  the 
third  person  against  the  promoters  or  the  cor- 
IKtration.— Hampton  v.  Buchanan  (Wash.)  374. 

(C9  FORMAL  REQUISITES. 

I  42.  Where  a  verbal  contract  was  made 
while  the  parties  thereto  were  possessed  of  pow- 
er to  contract,  a  writing  afterwards  executed, 
embodying  the  terms  of  the  vert>al  contract,  was 
binding,  though  at  the  time  it  was  signed  one 
of  the  parties  was  unconscions,  and  the  writing 
was  delivered  to  a  person  acting  tor  him.— 
Feamley  v.  Feamley  (Colo.)  810. 

(D)  CONSIDERATION. 

I  65.  A  contract  to  support  plaintiff  in  con- 
sideration of  her  relieving  defendant  from  his 
promise  to  marry  her,  which  was  enforceable, 
held  based  on  a  sufficient  consideration.— Hen- 
derson V.  Spratlen  (Colo.)  14. 

i  79.  Receipt  of  a  consideratl<m  nnder  a 
verbal  contract  held  sufficient  to  support  a  writ- 
ten contract  thereafter  executed  embodying  the 
terms  of  the  parol  agreement. — Feamley  v. 
Feamley  (Colo.)  819. 

I  82.  In  an  agreement  to  pay  money,  the  use 
of  the  word  "give"  instead  of  "pay"  held  not 
to  show  that  the  agreement  was  a  mere  volun- 
tary promise  to  giveproperty  vrithout  consider- 
ation.—Feamley  v.  Feamley  (Colo.)  810. 
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i  90.  In  an  action  on  8  contract  which 
defendant,  in  consideration  <rf  "one  dollar  and 
other  good  and  valuable  considerations,"  agreed 
with  her  husband  to  pay  to  certain  persone,  in- 
cluding plaintifTfi  assignor,  specified  sums  of 
money  after  the  death  of  the  husband,  evidence 
held  to  show  that  the  consideration  of  such  con- 
tract was  the  transfer  by  the  husband  to  4e- 
fendant  of  all  his  property.— Feamley  t.  Feam- 
ley  (Colo.)  819. 

(E)  VALIDITY  OF  ASSENT. 

S  92.  Where  partieti  enter  into  a  verbal  con- 
tract, when  they  are  both  capable  of  contract- 
ing, a  written  agreement  afterwards  executed 
embodying  the  terms  of  the  verbal  contract  is 
binding,  tnongh  at  the  time  of  its  execution  one 
of  the  parties  was  mentally  incapable  of  enters 
ing  into  a  cimtract— Feamley  t.  Feamley 
(^lo.)  819. 

f  M.  A  single  material  misstatement  know- 
ingly made,  with  intent  to  influence  another 
into  entering  into  a  contract,  is,  if  believed 
and  relied  on  by  the  latter,  a  ground  for  the 
rescission  of  the  contract.— Davis  T.  Butler 
(Gal.)  1047. 

I  99.  In  an  action  on  a  contract,  evidence 
held  insufficient  to  show  that  defendant  when 
she  executed  the  contract  had  no  knowledge  of 
its  contents  and  was  mentally  incapable  of  com- 
prehending its  terms.— Fearnlej  t.  Feamley 
(Colo.)  819. 

(F)  LEGALITY  OF  OBJECT  AND  OP  CON- 
SIDERATION. 

I  112.  A  promise  to  marry  hdd  not  invalid 
as  made  in  considera<ion  of  present  or  future 
sexual  intercourse. — Henderson  v.  Spratleu 
(Colo.)  14. 

I  121.  The  rule  that  a  contract  which  gives 
to  one  the  management  of  a  corporation  on 
the  same  terms  as  other  Btockholders  is  void, 
because  depriving  the  stockholders  of  the  right 
to  elect  their  trustees,  is  not  changed  by  the 
fkct  that  the  stockholders  are  few.— Hampton 
T.  Buchanan  (Wash.)  874. 

I  121.  A  contract  giving  to  one  the  man- 
agement of  a  corporation  on  the  same  terms  as 
other  stockholders  held  void.— Hampton  v. 
Buchanan  (Wash.)  374. 

n.  OOHBTBVOTION  AUB  OPERA- 
TION. 

(A)  GENERAL  RULES  OF  OONSTRUO- 
TION. 

I  143.  A  contract  must  be  construed  as  a 
whole,  and  not  in  detached  parts.— Town  of 
Sterling  t.  Hurd  (Colo.)  174. 

§  147.  In  construing  a  contract,  the  first 
thing  to  be  ascertained  is  the  Intention  of  the 
parties,  which  may  be  gathered  from  ths  cir- 
cumstances surrounding  the  transaction  and 
from  a  consideration  of  the  subject-matter  and 
the  situation  of  the  parties.— Feamley  v.  Feam- 
ley (Colo.)  819. 

S  161.  To  determine  whether  a  particular 
clause  of  a  contract  is  supported  by  a  consid- 
eration, the  court  may  examine  the  entire  con- 
tract and  consider  the  facts  and  circumstances 
connected  with  its  execntlon.— Feamley  T. 
Fearaley  (Colo.)  819. 

I  170.  A  contracting  party  will  be  held  to 
that  meaning  of  the  words  employed  which  he 
knew  the  otner  party  supposed  the  words  to 
bear,  the  words  being  susceptible  of  such  mean- 
ing.- Feamley  v.  Feamley  (Colo.)  819. 

(B)  PARTIES. 
{  187.   It  la  not  necessary  that  the  parties 
for  whose  benefit  a  contract  has  been  made 
should  be  named  therein.— Bacon  v.  Davis  (Cal. 
App.)  71. 


REPORTER. 


(D)  PLACE  AND  TIME. 

8  211.  Forfeitures  for  breach  of  contract  are 
sustained  on  the  theory  that  time  is  of  the  es- 
sence of  the  contract- Speddm  v.  Sykes  (Wash.) 
7S2. 

8  214.  A  contract  by  a  city  for  the  construc- 
tion of  wejls  of  a  certain  capacity  for  14  monttis 
construed,  and  held,  that  the  contractor  was  en- 
titled to  paymont  before  the  expiration  of  14 
months,— Green  t.  City  of  Ballard  (Wash.)  95. 

i  215.  A  contract  to  support  plaintiff  hrld 
not  abrogated  by  her  subsequent  marriage  to 
another.— Henderson  v.  Spratlen  (Colo.)  14. 

(E)  COKDITIONS. 

I  226.  Conditions  subsequent,  when  relied 
on  to  work  a  forfeiture,  must  be  created  by 
express  terms  or  clear  impiicatioik — ^Davidson 
V.  ElUs  (Cal.  App.)  254. 

TT.  BEBOinnOH  AMP  ABAHDOK- 
HEHT. 

Rescission  of  exchange  of  pn^rty,  aee  Ex- 
change of  Property,  {  3. 

g  259.  Under  Civ.  Code,  S  1689.  a  party  in- 
duced to  consummate  an  exchange  of  property 
by  fraud,  in  the  absence  of  a  waiver,  if  she 
acts  promptly,  may  rescind  or  complete  the  con- 
tract and  sue  for  damages.- Shopbell  t.  Boyd 
(Cal.  App.)  «9. 

I  266.  The  rule  that  neither  party  will  be 
permitted  to  take  advantage  of  tiie  Invalidity  of 
a  contract  while  retaining  the  benefits  applies 
only  to  voidable,  and  not  to  void,  contracts.— 
Independent  School  Dlst.  No.  6  t.  CoHins  (Ida- 
ho) 857. 

I  270.  Whether  one  Induced  by  fraud  to  enter 
into  a  contract  promptly  elected  to  rescind  on 
the  groand  of  frand,  as  regnired  by  CIt.  Code. 
II  1^1,  is  a  qnestlon  of  fact— Davis  t.  Butler 

(Cal.)  1047. 

V.  PERFOBBUirOE  OR  BREACH. 

f  280.  Under  Civ.  0>de,  8  1474,  performance 
of  an  obligation  by  one  of  several  persons  who 
are  Jointly  liable  extinguishes  the  liability  of 
all.- Los  Angeles  Nat  Bank  T.  Vance  (Cat 

App.)  58. 

I  286.  Under  a  building  contract  the  accept- 
ance by  the  owner's  overseer  of  woA  as  the  con- 
struction progresses  is  not  concIosiTe  npon  the 
owner,  unless  plainly  so  specified  in  tne  con- 
tract.—Town  of  Sterling  t.  Hnrd  (Colo.)  174. 

8  286.  Effect  of  an  agreanent  betwem  par- 
ties to  a  contract  that  an  arbiter's  determina- 
tion shall  be  conclasive  on  certain  matters 
stated.— Town  of  Sterling  v.  Hnrd  {Coio.}  174. 

▼X.  AOnOHB  FOR  BRBAOB. 

Election  between  counts,  see  Pleading,  8  368. 

8  346.  A  plaintiff  relying  on  a  waiver  of 
conditions  of  his  contract  must  both  plead  and 
prove  such  waiver.— Poheim  T.  Meyers  iCaL 
App.)  65. 

CONTRADICTION. 

Of  record,  see  Appeal  and  Error,  |  8801 

CONTRIBUTION. 

Promises  to  contribute,  see  Subscriptions. 

8  6.  Under  Civ.  Code,  (  1432,  a  party  to  a 
joint,  or  joint  and  several  obligation,  wbn 
pays  more  than  his  share  of  the  claim,  may 
compel  contribution  from  the  others. — Los  An- 
geles Nat.  Bank  t.  Vance  (Cal.  App.)  68. 

8  a  Where  testator's  natality  on  a  sob- 
acription  was  several.  It  was  extinguished  only. 
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under  Civ.  Code,  8  1473,  bj;  pajment,  either  by 
tefctatoT  or  some  one  on  his  behalf,  bo  it  was 
unenforceable  in  a  salt  bj  other  Bubscribers.— 
Lob  Angeles  Nat.  Bank  v.  Vance  (Cal.  App.)  58. 

CONTRIBUTORY  NEGLIGENCE. 

See  Nesligence,  M  80.  83. 

A8  defense  in  aL-tion  b;  parent  for  death  oC 

child,  see  Death,  8  24. 
Of  person  injured  by  operation  of  railroad,  see 

Railroads,  H  324,  S2t,  330. 
Of  person  injured  by  operation  of  street  rail- 

coad,  see  Street  Railroads,  |  99. 
Of  servant  see  Master  and  Servant,  {  283. 

CONTROVERSY. 

AmotiQt  or  value  in  controversy  as  determiQ> 
ins  Jar^diction  of  courts,  see  Conrts,  i  251. 

CONVERSION. 

Wrongful  conversion  of  personal  propertj,  see 
Trover  and  Conversion. 

CONVEYANCES. 

In  fraud  of  creditors,  see  Fraudulent  Convey- 
ances. 

In  tniBt,  see  Trosts,  §1  1-«1%. 

Convtyance*  hp  or  io  partioular  etetKi  of  per- 
Bona. 

See  Associations,  |  19;  Infants,  |  SO. 

Conveyance  of  jtarticular  *pecie»  of,  or  tatatoa 

or  interotU  in,  property. 
See  Easements,  if  1-38. 

Mortgaged  property,  see  Mortgages,  280- 
297. 

Water  rights,  see  Waters  and  Water  Cours- 
es, IS  156-108%. 

Particular  clattet  of  conveyanoe*. 
See  Assignments;  Chattel  Mortcago;  Deeds; 
Mortgages. 

CONVICTS. 

Right  to  speedy  trial,  see  Criminal  Law,  {  573. 

i  5.  Sentence  for  one  felony  does  not  bar 
prosecution  for  another,  and  a  convict  is  not 
exempt  from  trial  and  sentence  for  another 
crime  committed  before  or  during  imprison- 
ment—State V.  Keefe  (Wyo.)  122. 

CORONERS. 

Proceedings  at  inquest  as  evidenee  on  trial  for 
homicide,  see  Homicide,  |  224. 

CORPORATIONS. 

Creation  of  by  special  law,  see  Statutes,  S  80. 

Judicial  notice  of  corporate  povera,  see  Evi- 
dence, I  22. 

Legality  of  object  of  contract  to  secure  control 
of,  see  Contracts,  |  121. 

License  tax  on  corporate  franchises,  see  Li- 
censes, S  7. 

ProhtbitlcH)  to  control  action  of  corporation  com- 
mission, see  Prohibition,  8  29. 
uo  warranto,  see  Quo  Warranto, 
axation  of  corporations  and  corpmte  prop- 
erty, see  Taxation,  {  117. 

Particular  cla««c«  of  eorporationa. 
See  Municipal  Corporations ;  Railroads  ;  Street 
Railroads. 

Banlw.  see  Bsnlcs  and  Banlting.  88  26-74. 
Insnmnce  companies,  see  Insurance. 


X.  XHOOBPOBATIOK  AKD  OKOANIZA- 

Tioir. 

Certainty  of  contract  with  pnanoters,  ses  Con- 
tracts, 1  8. 

H.  OOBPORATB  EXI8TE1C0E  Ain> 
FRANCHISE. 

I  31.  The  word  "franchise,"  as  applied  to 
corporations,  defined.— Blackrock  Copper  Min. 
&  Mill.  Co.  v.  Tingey  (Utah)  180. 

8  40.  Laws  1870,  p.  14,  held  not  an  amend- 
ment of  the  articles  of  a  corporation  organized 
to  improve  a  navigable  stream  with  canal  and 
locks.— State  t.  Portland  General  Electric  Go. 
(Or.)  16a 

OAPXTAI..  BTOpX.  AMD  DIVI- 
DENDS. 

(D)  TRANSFER  OF  SHARES. 

Prosecution  for  obtaining  money  by  false  pre- 
tenses, see  False  Pretrases,  |  olZ. 

8  116.  A  buyer  of  corporate  stock  Acid  en- 
titled to  rely  'on  the  seller's  representations  as 
to  the  indebtedness  of  the  corporation. — Davis 
T.  Butler  (Cal.)  1047. 

9  116.  A  misrepresentation  as  to  the  iodebt- 
edness  of  a  corporation,  made  to  induce  one  to 
buy  ccwporate  stock,  held  to  justify  the  buyer 
in  resdnding  the  contract.r-DaTis  t.  Butier 
(Gal.)  1017. 

8  IIT.  In  a  suit  to  rescind  a  contract  for 
the  purchase  of  corporate  stock  on  the  ground 
of  misrepresentations,  evidence  held  to  justify 
a  finding  that  plaintiff  did  not  delay  an  unrea- 
sonable time  m  electing  to  rescind  after  the 
discoverj  of  the  fraud.— Davis  t.  Butler  (OaL) 
1047. 

8  117.  The  complaint  in  an  action  to  rescind 
a  contract  for  the  purchase  of  corporate  stock 
held  to  allege  that  plaintiff  offered  to  do  every- 
thing necessary  to  accomplish  a  transfer  of  the 
stock  by  him  to  defendant.— Davis  v.  Butler 
(Cal.)  li>47. 

f  117.  In  an  action  to  rescind  a  contract  for 
the  purchase  of  corporate  stock  on  the  ground 
of  misrepresentations  as  to  the  indebtednesfi  of 
the  corporation,  evidence  held  to  justify  a  find- 
ing that  defendant  had  stated  to  plaintiff  that 
the  indebtedness  of  the  corporatlw  did  not  ex- 
ceed $1,530,  while  it  actaally  amouiUed  to  $2,- 
800.-^vls  V.  Bntler  (Cal.)  1047. 

V.  MEBIBEHS  AND  STO0KHOIJDER8. 

(A)  RIGHTS  AND  LIABILITIES  AS  TO 
CORPORATION. 

8  189.  A  complaint  in  an  action  against  a 
corporation  and  majority  stockholders  by  a 
minority  stockholder  held  to  state  facts  war- 
ranting relief  to  the  minority  stockholder. — 
Hampton  v.  Buchanan  (Wash.)  874. 

8  180.  In  en  action  against  a  corporation 
and  majority  stockholders  Dy  a  minority  stock- 
holder, the  court  held  required  to  appoint  a 
receiver  to  settle  the  affairs  of  the  corporation, 
unless  the  majority  atockholdeis  wUl  offer  a 
reasonable  adjustment- Hampton  v.  Buchanan 
(Wash.)  374. 

VI.  OFFICERS  AND  AGENTS. 

(C)  RIGHTS.  DUTIES,  AND  LIABILITIES 
AS  TO  CORPORATION  AND  ITS 
MEMBERS. 

8  309.  A  corporation  held  not  liable  on  notes 
Issued  pursnant  to  a  resolution  of  its  directora 
in  payment  of  money  payable  only  out  of  a  cer- 
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tain  fond.— Gold  Glen  Mining,  Millinff  ft  Tnn- 
neling  Go.  v.  Stimson  (Colo.)  727. 

■    VH.  OOBPOBATE  POWERS  ANS 
I.IABIIJTIEB. 

Reformation  of  defectively  executed  instrument 
in  nature  of  corporate  mortgage,  see  Befomu^ 
tion  of  Inatrumenta,  |  12. 

(B)  BEPRESBNTATION  OF  OORPOBA- 
TION  BY  OFI  ICBRS  AND 
AGENTS. 

J 413.  The  general  manager  of  a  corporation 
ling  lomber  at  retail  baa  no  power,  through 
hfa  employment,  to  borrow  money  for  bis  com- 
pany  and  to  iaaue  ita  note  therefor. — Bizzuto 
V.  R.  W.  English  Lomber  Co.  (Colo.)  728. 

I  414.  A  resolution  of  directors  conferring 
power  on  an  executive  committee  held  to  au- 
thorize the  committee  to  indorse  a  note  for  a 
loan  to  be  used  for  the  corporaticm'a  current 
business.— Tilden  t.  Goldy  Macb.  Co.  (Gal. 
App.)  39. 

i  425.  A  corporation  held  estopped  to  deny 
the  authority  oi  its  executive  committee  to  in- 
dorse a  note  for  money  which  it  knowingly  re- 
ceived and  used  in  its  business. — Tilden  t. 
Goldy  Hach.  Co.  (Cal.  App.)  39. 

I  426.  A  contract  between  a  light  and  pow- 
er company  and  a  paving  company  to  pave 
along  the  line  of  a  street  railway  company 
with  which  the  former  company  had  a  contract 
to  furnish  power  held  bintung  on  such  former 
company,  though  signed  by  Its  president,  who 
was  also  president  of  the  street  railway  com- 
pany, where  his  action  was  ratified  by  the  di- 
rectors of  the  light  and  power  company.— Derr 
V.  Fisher  (Okl.)  978. 

§  431.  A  contract  held  one  made  by  an  agent 
in  his  own  name  for  an  undisclosed  principal, 
m  that  the  principal  could  recover  the  amount 
due  the  agent  thereunder.— Wilcox-Rose  Const. 
Co.  V.  Evans  (Cal.  App.)  83. 

I  432.  Evidence  held  insufficient  to  show 
that  a  corporation  ratified  its  general  mana- 
ger's unauthorized  act  In  borrowmg  money  for 
It  and  issuing  its  note  therefor.— lUzznto  t.  R. 
W.  Bnglish  Lumber  Co.  (Colo.)  728. 

(D)  CONTRACTS  AND  INDEBTEDNESS. 

{  447.  Corporations  imssess  the  powers  ex- 
pressly conferred  and  such  implied  powers  as 
are  necessary  to  the  exercise  of  thtir  express 
powers.— Derr  v.  Fisher  (Okl.)  97a 

I  447.  A  light  and  power  company  held  to 
have  power  to  contract  with  a  paving  company 
for  paving  along  the  line  of  a  street  railway 
company  with  which  it  bad  a  contract  to  fur- 
nish power.— Derr  v.  Fisher  (Okl.)  078. 

(F)  CIVIL  ACTIONS. 

S  522.  A  judgment  by  default  against  do- 
mestic corporation  as  garnishee  held  void  un- 
der Laws  Ark.  Mansf.  Dig.  S  4970  (Ind.  T. 
Ann.  St  1899.  <  3184).— Ravia  Oranlte  Bal- 
last Co.  T.  Wilson  (Okl.)  049. 

i  522.  In  an  action  for  the  wrongful  dis- 
charge of  on  employ^  of  a  corporation,  the 
judgment  for  the  employ^  must  be  against  the 
corporation,— Hampton  v.  Buchanan  (Wash.) 
374. 

XH.  FOREIGN  CORPORATIONS. 

a  668.  An  agent  within  the  state  which  re- 
ceived and  distributed  goods  forwarded  by  a 
foreign  storage  and  transfer  company,  is  such 
an  agent  as  may  be  served  with  process,  within 
BalliDzer's  Ann.  Codes  &  St.  f  4876  (Pierce's 
Code.  M  332,  333).— Lee  v.  Fidelity  Storage  & 
Transfer  Co.  (Wash.)  658. 
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CORRECTION. 

Of  irregulazltiea  and  erxon  at  trial,  see  Trial; 

S  410: 

Of  record  on  appeal  or  writ  of  eixor.  Me  Ap- 
peal and  Brror,  H 

COSTS. 

Imposition  of,  as  condition  to  granting  cantina- 

ance,  see  Continuance,  {  49. 
Review  of  discretionary  ruUnga,  see  Appeal  and 

Error,  {  084^ 

I.  NATUBE,  QROXniPSt  AlID  BXTEHT 
OF  RIGHT  IN  OENERAI^. 

§  12.  The  court  may  In  Its  discretion,  on 
adjustment  of  conflictii/g  claims  in  a  stream, 
adjudge  that  each  party  pay  his  own  costs.— 
Hough  T.  Porter  (Or.)  1083. 

V.  AMOUNT,  RATE,  AND  ITEMS. 

I  175.  Gen.  St  1868,  c.  80,  S  18.  requiring 
that  jury  fees  in  civil  coses  shall  be  collected 
from  the  successful  party  and  taxed  as  costs 
in  the  action,  remains  in  full  force. — State  v. 
Hoover  (Kan.)  276. 

{  181.  The  successful  party  in  an  original 
proceeding  in  the  Supreme  Court  hetd  not  en- 
titled to  recover  for  the  tee  paid  the  cleA  of 
the  district  court  for  certifying  certain  papen 
to  be  attached  to  his  petition.---CR«ian  t.  Dis- 
trict Court  of  First  Judicial  Dist  (Idaho)  614. 

I  190.  It  is  the  custom  in  the  Soprenoe  Coort 
to  receive  typewritten  brieb  in  original  pnK 
ceedings,  and  the  cost  of  printing  a  brief  in 
such  a  proceeding  cannot  be  taxed. — Cronan  v. 
District  Court  of  First  Judicial  Dist  (Idaho) 
614. 

S  100.  In  original  proceedings  in  the  Su- 
preme Court,  presented  on  a  typewritten  com- 
plaint or  petition,  the  successful  party  is  not 
entitled  to  recover  75  cents  per  page  allowed 
for  printing  transcripts. — Cronan  v.  District 
Court  of  First  Judicial  Dist  (Idaho)  614. 

Vn.  ON  APPEAX.  OR  ERROR,  AND 
ON  NEW  TRIAL  OR  MOTION 
THEREFOR. 

I  233.  The  right  of  respondent  to  hia  coats 
on  appeal  held  not  affected  by  the  fact  that 
the  court  though  affirming  the  judgmeot,  re- 
manded the  cause  with  directions  for  the  entry 
of  a  supplemental  order  modifying  the  judg- 
ment.—Ami  Co.  V.  Tide  Water  Lumber  Co. 
(Wash.)  380. 

I  254.  Coat  of  copying  testimony  tronscrilK 
ed  from  ahorthand  notes  under  B.  &  G.  Comp. 
•S  006,  for  use  in  a  bill  of  exceptions,  hM  not 
taxable  as  a  disbursement  on  appeal. — AUok  T. 
Standard  Box  ft  Lumber  Co.  (Or.)  800. 

CO-TENANCY. 

See  Tenancy  in  Common. 

COUNCIL 

See  Hanldpol  Ccwporationa^  U  lOa-123. 

COUNTERFEITING. 

See  Foxge^. 

COUNTIES. 

See  Municipal  Corporations. 

I.  CREATION,  AXTERATION,  SXIBT- 
ENOE,  AND  POUTIOAI. 
FUNCTIONS. 

Judicial  notice  as  to  territorial  extent  in  crim- 
inal prosecution,  see  Criminal  Law,  {  90^ 
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H.  OOTE&HlfSKT  AHD  OITIOEBJI. 

(B)  COUNTY  8BAT. 

S  26.  Act  Feb.  2,  1899  (Sesa.  Laws  1899.  p. 
60)  8  118,  relative  to  the  holding  of  general 
and  special  elections,  is  still  in  force  in  refer- 
ence to  the  sise,  fonn,  and  maoaer  of  prepa- 
ration of  ballots  for  county  seat  remorals.— 
AVhitla  T.  Qnarlea  (Idaho)  631. 

S  28.  Secretary  of  State  held  not  required 
to  determine  geographical  center  of  any  county 
Dnder  Const,  art.  17,  {  6  (Buna's  Ed.  S  333),  un- 
til needed  for  the  purpose  of  county  seat  elec- 
tions.—City  of  Btackwell  v.  Cross  (Okl.)  905. 

I  30.  Act  Feb.  2,  1899  (Sess.  Laws  1899,  p. 
44)  §  48,  relating  to  the  holding  of  general 
and  spedai  elections  as  amended  by  Act  Feb. 
27,  1905  (Sess.  Laws  1906,  p.  311),  does  not 
apply  to  ballots  to  be  used  in  county  seat  re- 
moval electiMui.— Whltla  t.  Qnaries  (Idaho) 
«31. 

f  3S.  In  determining  whether  a  town  has 
received  a  majority  of  the  votes  cast  at  a 
coonty  seat  election,  pursuant  to  Const,  art. 
17,  I  6  (Buna's  Ed.  |f  328-334),  ballots  on 
whidi  the  election  officials  have  placed  num- 
bers, If  otherwise  valid,  should  be  con&ted.r— 
Town  of  EufatUa  r.  Gibson  (Okl.)  565. 

S  35.  In  determhiln;  whether  a  town  has 
received  a  majority  of  the  votes  cast  at  a 
county  seat  election.  purHuant  to  Const,  art 
17.  I  0  (Bann's  Ed.  iS  328-334),  held,  that  cei^ 
tam  ballots  sbonld  be  excluded  in  making  up 
the  aggregate  number  of  which  such  majority 
is  to  be  computed.— Town  of  Eufaula  v.  Gib- 
son (Okl.)  565. 

S  36.  Where  it  is  alleged  that  a  town  de- 
clared to  have  received  a  majority  of  the  votes 
cast  for  county  seat  did  not  in  fact  receive 
such  majority,  bat  that  there  were  other  bal- 
lots not  counted  proper  to  be  considered,  the 
balloto  themselves  were  the  best  evidence. — 
Town  of  Eufaula  v.  Gibson  (Okl.)  565. 

§  35.  A  majority  of  all  the  votes  cast  at  a 
county  seat  election,  pursuant  to  Const  art. 
IT,  S  6  (Bunn's  Ed.  §§  328-334),  iuclnding 
those  ballots  which  are  mutilated  and  unintel- 
ligible, held  required  to  effect  a  removal.— 
Town  of  Eufaula  v.  Gibson  (Okl.)  565. 

(O  C30UNTY  BOARD. 

8  47.  Scope  of  the  power  of  county  com- 
missioners, stated.— State  v.  Boerlin  (Nev.)  402. 

f  52.  The  meeting  of  connty  commissioners 
at  which  they  are  reqaired  to  elect  a  chairman 
(Gen.  St.  1901,  S  1636)  is  a  regular  meeting 
within  the  orovision  that  road  petitions  shall 
be  presented  at  regular  meetings  (section  6018) 
and  road  viewers  be  then  appointed.— Moly- 
neux  T.  Grimes  (Kan.)  278. 

(D)  OFFICERS  AND  AGENTS. 

Mandamus  to,  see  Mandamus,  |  109. 
Power  of  county  judge  to  issue  injunction  from 
-  district  court  in  absence  of  district  judge,  see 
Injunction,  |  1S9. 

IV.  FISOAI*  MANAOEKENT,  PUBUO 
DEBT,  SECUBITIES,  AMD 
TAXATION. 

S  191.  Mandamus  held  not  to  lie  to  compel 
county  conmiissionera  to  meet  and  abate  a  spe- 
dai tax  Itvj  for  the  Court  House  Bond  Fund 
created  by  Special  Act  Feb.  28,  1907  (St.  1907, 
p.  57,  c.  30).— State  v.  Boerlin  (Nev.)  402. 

S  391.  Under  Act  March  19,  1891.  p.  189,  c. 
100,  as  amended  by  St.  1893,  p.  119,  c.  113 
(Comp.  Laws,  |  1232),  mandamus  held  to  lie 
to  compel  county  commissioners  to  meet  and 
consider  a  petition  to  reduce  a  tax  levy,  but 


not  to  control  exerdae  of  the  di^retion  In  mak- 
ing a  levy  within  the  limitations  preseribed  by 
sututfr— State  T.  Boerlin  (Nev.)  W2. 

V.  OI.ADM  AOAIKST  OOUMTT. 

Mandamus  to  compel  payment,  see  Mandamtu* 
§  109. 

VI.  AOnOMS. 

S  222.  A  complaint  against  the  dty  sod 
county  of  Denver  on  the  theory  that  the  claim 
was  a  liability  of  the  former  county  of  Arapa- 
hoe, payment  of  which  was  assumed  under 
Const,  art.  20,  which  failed  to  allege  that  the 
claim  was  presented  to  the  sew  county  as  re- 
quired by  MiUs'  Ann.  St  I  801,  held  fatally 
defective.— City  ft  County  of  Denver  v.  Bottom 
(Colo.)  13. 

COUNTY  BOARD. 

See  Oonnties,  ||  47,  62. 

COUNTY  SEAT 

See  Counties,  »  26-36. 

COUPONS. 

Interest  coupons,  action  for  proceeds  oolleet- 
ed,  see  Money  Received,  {  11. 

COURT  COMMISSIONERS. 

S  2.  Fees  of  a  commissioner  appointed  in 
an  equity  case  in  the  district  court  are  not 
fixed  or  regulated  by  Rev.  St.  1899.  8g  4637, 
4541,  but  should  be  allowed  by.  the  court  in 
which  the  appointment  was  mad^  under  sec- 
tion S336.— Weltner  v.  Thurmond  (Wyo.)  601. 

i  2.  Fees  of  a  master  commissioner  are  not 
necessarily  to  be  fixed  by  the  standard  of  judi- 
dal  salaries  in  the  state,  but  in  accordance 
with  the  character  of  services,  the  amount 
in  controversy,  and  the  standing  of  the  £om- 
missioner.— weltner  v.  Thurmond  (Wyo.)  601. 

S  2.  An  order  allowing  a  master  commis- 
sioner $500  for  his  services  In  taking  testi- 
mony and  returning  findings  of  fact  and  law, 
with  an  opinion,  held  not  excessive. — Wdtnar 
v.  Thurmond  (Wyo.)  601. 

COURTS. 

See  Conrt  Commissioners. 

Contempt  of  court,  see  Contempt. 

Criminal  jurisdiction,  see  Criminal  Law,  fiS  86, 

97. 

Judges,  see  Judges. 

Judicial  power,  see  Constitutional  Law,  §8  67- 
73. 

Jurisdicticm  of  proceedings  affecting  Indians,  see 

Indians.  8  27. 
Jurisdiction  of  proceedings  Co  recover  Indian 

lands,  see  Indians,  S  27. 
Justices'  courts,  see  Justices  of  tiie  Peace. 
Mandamus  to  inferior  courts,  see  Mandamus, 

SS  38-61. 

Pleading   conclusions   as   to  Jurisdiction,  see 

Pleadmg,  $  8. 
Province  of  court  and  jury,  see  Trial,  {{  186- 

194. 

Review  of  decisions,  see  Appeal  and  Error. 

Right  to  trial  by  jury,  see  Jury,  |{  11-34. 

Subjects  and  titles  of  acts  relating  to  appoint- 
ment of  judges,  see  Statutes,  |  124. 

Trial  Yu  court  wttiioat  jury,  aee  Trial,  H  896- 
397. 

I.  NATURE,  EXTENT,  AND  EXEROISE 

OF  jubIsdiotion  in  GENEKAL. 

S  1.  There  is  a  dear  distinction  between  the 
jurisdiction  of  the  court  to  determine  a  matter 
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and  action  of  such  conrt  which  is  merely  erro- 
neous.—Richardson  V.  Rudd;  (Idaho)  842. 

i  1.  Jurisdiction  depends  upon  the  right  of 
the  court  to  exercise  judicial  power  over  that 
rlasB  of  cases  to  which  the  particular  case  be- 
fore it  belongs.— Richardson  t.  Ruddy  (Idaho) 
842. 

{  1.  Whether  the  particniar  facts  authorize 
the  court  to  enter  a  decree  tor  partition  does 
not  involve  the  conrfs  jmisdiction,  but  solely 
whether  the  court  acted  erroneously.— Richard- 
son V.  Ruddy  (Idaho)  842. 

fi  18.  An  action  to  estabHsh  and  enforce 
a  trust  in  real  estat*  held  within  the  jnriadic- 
tion  of  the  court  of  the  state  where  the  prop- 
erty is  situated.— Gassert  t.  ^trons  (Mont.) 
497. 

{  19.  The  court  has  jurisdiction  to  estab- 
lish and  enforce  a  trust  in  personal  property 
where  the  sabject-matter  of  the  trust  is  with- 
in the  reach  of  the  court  or  where  the  tmstee 
Is  within  the  jurisdiction  of  the  court— Gassert 
V.  Strong  (Mont.)  497. 

S  35.  In  a  suit  to  impeach  a  decree  distrib- 
uting the  estate  of  a  testator,  the  court,  in 
view  of  the  allegations  of  the  complaint,  will 
assume  that  the  court  had  jurisdiction. — Del 
Campo  T,  Camarillo  (Cal.)  1019. 

S  35.  Where  the  superior  conrt  makes  a  de- 
cree distributing  an  estate,  and  the  fact  of  the 
making  of  the  decree  is  properly  made  to  ap- 
pear. It  will  be  presumed  that  the  court  has 
jurisdiction  to  mue  iL— Del  Campo  v.  Camar- 
illo (Oal.)  1049. 

n.  ESTABLISHMENT,  OROAmZA- 
TION.-AND  PROCEDURE  IN 
GENERAL. 

Establishment  by  special  or  local  laws,  see  Stat- 
utes, S  98. 

(B)  TERMS,    VACATIONS.    PLACE  AND 
TIME  OP  HOLDING  COURT.  COURT 
HOUSES,  AND  ACCOMMODATIONS. 

I  66.  Adjourned  sessions  of  court  held  aft- 
er the  commencement  of  a  regular  term  held 
not  void,  though  the  regular  term  In  another 
county  in  the  same  district  had  intervened  be- 
tween the  adjournment  and  the  conveninK  of 
the  adjourned  sesaiiHiv^Bidwell  t.  Lore  (Okl.) 
425. 

I  66.  The  district  courts  of  Oklahoma  Ter- 
ritory have  power  to  hold  adjourned  sessions 
after  the  commencement  of  the  regular  term  at 
a  time  not  designated  in  the  order  of  the  Su- 

6rerae  Conrt  fixing  the  terms  of  said  court. — 
;idwell  V.  Love  (Okl.)  425. 

(D)  RULES  OF  DECISION,  ADJUDICA- 
TIONS. OPINIONS,  AND  RECORDS. 

Decision  on  former  appeal  in  criminal  prosecu- 
tion, as  law  of  the  case,  see  Orimiual  Law, 
i  11^. 

S  90.  Where  the  Supreme  Court  has  made  a 
I)alpable  error  in  construing  a  statute,  the 
court  should  correct  the  error  when  the  correo 
tion  will  not  inflict  serious  injni7  to  any  one, 
and  will  enforce  the  legislative  intent— Iaw  t. 
Smith  (Utah)  300. 

S  01.  Decisions  of  appellate  courts  hare  pre- 
cedence only  to  the  extent  of  the  points  pre- 
sented and  there  determined.- Hough  v.  Porter 

(Or.)  1083. 

Zn.  COURTS  OF  GENERAL  ORIG- 
INAL JURISDICTION. 

(A)  GROUNDS  OF  JURISDICTION  IN 
GENERAL. 

{  122.  Under  Const,  art.  6,  §  S,  a  demurrer 
to  a  complaint  on  the  ground  of  lack  of  juris- 
diction held  not  to  lie  where  the  amount  de- 
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manded  was  fixed  to  include  two  counts,  m 
that  the  sum  exceeded  fSOO,  though  the  amoant 
claimed  in  each  respectively  is  less  tban  93001 
—Burke  v.  Maguire  (Cal.)  21. 

nr.  COURTS  of  limited  or  utfe- 

RIOR  jurisdiction. 

8  183.  Const  art.  7,  S  14  (Bunn's  Ed.  t 
laS>),  Mid  not  to  preclude  the  cooferrinff  of 
appellate  jurisdiction  on  the  county  court  in 
a  proceeding  for  the  collection  of  taxes  oo 
omitted  property. — Anderson  T.  Bitterbnach 
(OkL)  IOCS. 

Ti;  COURTS  or  appellate  jvkis- 
diction. 

(a)  grounds  of  jurisdiotiojs  in 

GENERAL. 

I  206.  The  Supreme  Court  has  no  controj 
over  the  records  of  inferior  courts  except  in  the 
exercise  of  its  appellate  or  supervisory  joria- 
diction.— McClair  r.  Hawley  (Wyo.)  120. 

I  207.  The  Supreme  Coart  under  Const  art 
7,  8  2  (Bunn's  Ed.  |  170),  held  to  have  power  to 
issue  the  common-law  writ  of  oertiorani — ^Baker 
T.  Newton  (Okl.)  081. 

(B)  COURTS  OF  PARTICULAR  STATES. 

I  212.  Under  Pen.  Code,  }  1174,  an  applka- 
tion  to  prove  exceptions  which  the  trial  judge 
refuses  to  allow  should  be  made  to  the  Supreme 
Court,  there  being  no  provisirai  for  such  pro- 
ceeding in  the  Court  of  Appeal.— People  t.  La 
Pique  (Cal.  App.)  868. 

S  251.  The  Supreme  Court  held  without  jo- 
risdictlon  to  review  a  judgment  for  leas  than 
$200.— Hall  V.  Cowen  (Wash.)  670. 

S  251.  Under  Const  art.  4,  §  4.  and  Ball- 
inger's  Ann.  Codes  &  St  |  4650  (Pierce's  Code. 
§  4330),  the  amount  In  c<mtreversy  is  that  which 
was  in  actual  dispute  before  the  action  was 
brought  and  does  not  Include  attorney's  fee*.— 
Fidelity  &  Deposit  Co.  Maryland  v.  Faben 
(Wash.)  764. 

VHX.  OONCURRBMT  AND  OONFUCJT- 
nrO  JUMSDIOTION,  AND 
0OiaT7. 

(A)  COURTS  OV  SAME  STATE,  AND 
.      TBANSFER  OE*  CAUSES. 

In  habeas  corpus,  see  Habeu  Corpus^  |  46. 

8  474.  An  application  for  guaidlanehip  of 

minor  children  in  the  superior  court  of  another 
county  Jield  not  to  deprive  the  court  having 
granted  their  custody  to  their  father  in  a  di- 
vorce decree  from  so  modifying  it  as  to  award 
their  further  custody  to  the  mother.— -Evans 
T.  Evans  (Cal.)  1044. 

COVENANTS. 

In  inaorance  poUdea,  see  Insnranee,  K  328~849i 

COVERTURE. 

See  Hnsband  and  Wit^ 

CREDIBILITY. 

Of  witness,  see  Witnesses,  8§  324-38& 

CREDITORS. 

See  Bankruptcy;  Fraudulent  ConreyaiMeiL 

CREDITORS'  SUIT. 

Proceedings  supplementary  to  execution  as  su1^ 

stitute  for,  see  Execution,  |  385. 
Remedies  In  cases  of  fraodolent  c<mveyanoes, 

Bee  Fraudulent  Conveyances,  {  215. 
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CRIMINAL  UW. 

Arrest  of  accused,  see  Arreet,  |  71. 
Bail,  see  Bail.  »  67-89. 

CooTictioB  of  offense  iaclixled  in  tiiat  charged, 
see  Indictment  and  iDfonnatlon,  I  180. 

Convicts,  see  Convicts. 

Orand  jury,  see  Grand  Jury. 

Indictment,  InformatloD,  or  complaint,  sea  In- 
dictment and  Information. 

Bestraining  criminal  acta  by  InJnncUon,  we 
Injunction,  f  104. 

Offeiuet  hy  parMetilaf  daim  of  perfona. 

See  Indiana,  {  3& 

PartioHlaf  offenaes. 
See  Burslan;    Contempt;    False  Pretenses; 
Forgery ;   Hunldde ;    Larceny ;   Lewdness ; 
Bape. 

Against  game  laws,  see  Game,  1 9. 

Against  iiqnor  laws,  see  Intoxicating  Liquors, 
II  139,  219-236. 

KilJinc  or  maiming  animals,  see  Animals.  {  45. 

Violation  of  license  laws,  see  Uoensea,  {  42. 

Ti<riBtiona  of  municipal  ordinances,  ne  Munici- 
pal Ooipomtions,  f  643. 

m.  PASTIES  TO  OFFENSES. 

I  59.  The  word  "aid"  does  not  Imply  guiltv 
"knowledge  or  felonious  intent,  whereas  the  def- 
inttioD  of  the  word  "abet"  includes  knowledge 
of  the  wrongful  purpose  of  the  p«i>etTator 
and  counsel,  and  encouragement  In  the  crime. 
—People  T.  Lewis  (Cal.  App.)  1078. 

IV.  JinasDioTioH. 

Prohihition  as  remedy  to  prevent  court  from 
taking  jurisdiction,  see  Prohibition,  I  10. 

t  86.  Under  Const,  art  6.  H  1.  6.  8,  held, 
that  the  district  courts  had  only  appellate 
jurisdiction  of  those  misdemeanors,  original 
jurisdiction  of  which  had  been  given  to  jus- 
tice's courts.—MoOTe  v.  Orr  (Ner.)  S98. 

I  97.  Homicide  committed  by  sending  poi- 
soned candy  to  a  person  in  another  state  held 
committed  in  part  In  this  state,  within  Pen. 
Code.  I  27.— People  t.  Botkin  (Cal.  App.)  861. 

V.  VJSHUJS. 

(A)  PLACE  OF  BRINGING  PROSBGU- 
TION. 

Laws  making  person  committing  crime  in  whole 
or  in  part  within  state  amenable  to  prosecu- 
tion tnexein  as  Interfering  with  privileges  and 
immonities  of  citicene,  see  Constitutional  Law, 
§  207. 

i  108.  Rev.  St.  1899,  |  2090,  as  amended 
by  Sees.  Laws  1906,  p.  160.  c.  98,  |  4,  making 
It  unlawful  to  bring  Infected  she^  into  the 
state,  prohibits  bringing  such  sheep  Into  any 
part  of  the  state,  so  that  the  district  court  of 
an  interior  county  to  which  infected  sheep  were 
shipped  would  have  jurisdiction  of  a  prosecu- 
tion under  the  statute.— Patrick  t.  State 
(Wyo.)  688. 

VTL  FOBMEK  JEOPARDY. 

I  1^  Const.  U.  S.  8th  Amend.,  providing 
that  no  person  shall  be  subject  for  the  same 
offense  to  be  twice  pot  in  je<^rdy,  has  refer- 
ence oni^  to  tiia  Umted  States  and  not  to  the 
Btates.— People  t.  Botkin  (Cal.  App.)  861. 

Vm.  FBEUmWABY  COMPUUNT,  AF- 
FIDATITr  WABBAWT,  EXAMI- 
MATIOH.  OOMimMEirT,  AMD 
SUIOIABT  TBXAI.. 

f  238.  Evidence  held  snfficient,  under  Pen. 
Oode,  S  872,  to  support  a  commitment  of  one 


accused  of  peijury  in  an  affidavit  to  secure  reg- 
istration as  a  voter.— People  v.  Coombs  (Cal. 
App.)  686. 

8  243.  Procedure  to  bring  a  convict  Into 
court  stated.— State  v.  Keefe  (Wyo.)  122. 

OL  ABBAIOMMEMT  AND  PIXAS.  ABD 
BOIXa  PBOSBQ1IX  OB  DXSOOX- 
TnrUAMOE. 

8  273.  In  a  prosecution  charging  ateused 
with  bringing  sheep  into  the  state  which  were 
infected  with  srab,  a  plea  of  guilty  admitted 
the  bringing  of  the  sheep  into  the  state,  and 
that  they  were  so  infeoted.— Patrick  v.  State 
(Wyo.)  588. 

I  273.  A  plea  of  gutlty  admits  all  facts  suf- 
Bciently  pleaded.— Patrick  v.  State  (Wyo.)  686. 

J 274.  A  defendant  having  voluntarily  plead- 
guilty,  the  oonrt  did  not  abuse  its  discre- 
tion in  refusing  to  allow  the  plea  to  be  with- 
drawn.—State  T.  Garrett  (Kan.)  219. 

I  300.  Under  B.  &  C.  Comp.  88  1336,  1356. 
a  Btipuiation  by  defendant's  counsel  and  the 
district  attorney  that  the  matters  charged  In  an 
indictment  are  true  and  admitted  is  in  effect 
a^lea  of  not  guilty.— State  v.  Sniliran  (OrJ 

X.  ETIDSKOE. 

In  particular  orfmjnal  pro9€mtion$. 
See  Larceny,  |  55. 

For  maliciona  killing  of  animal,  see  Animals,  | 

45. 

(A)  JUDICIAL  NOTICE,  PEE8UMPTI0NB, 
AND  BURDEN  OF  PROOF. 

8  304.  Evidence  on  a  trial  for.  an  unlawful 
sale  of  intoxicating  liquor  held  sufficient  to 
support  the  venue. — Reed  t.  Territory  (Okl. 

Cr.  App.)  583. 

8  804.  Judicial  notice  will  be  taken  of  the 
state  boundaries  and  of  the  counties  therein, 
and  also  of  the  geographical  locations  and  po- 
sitions of  towns  and  cities.- Reed  v.  Territory 
(Okl.  Cr.  App.)  583. 

(B)  FACTS  IN  ISSUE  AND  RELEVANT 
TO  ISSUES,  AND  RES  GEST^. 

I  363.  DeclaratitHia,  to  be  a  part  of  the  res 
gestae  held  not  required  to  be  predsely  coinci- 
dent with  the  principal  fact — Price  v.  State 
(Okl.  Cr.  App.)  447. 

I  364.  Res  geste  statemente  by  defendant 
held  as  admissible  In  his  favor  as  res  gesta 
statements  of  decedent  against  defendant.— 
Price  V.  State  (Okl.  Cr.  App.)  447. 

I  366.  Certain  statements  by  decedent  held 
aAnissible  as  a  part  of  the  res  geste. — Price 
V.  State  (Okl.  Cr.  App.)  447. 

(C)  OTHER  OFFENSES.  AND  CHARAC- 

TER OF  ACCUSED. 

f  369.  On  a  trial  for  the  theft  of  a  calf,  evi- 
dence that  other  calves,  recognised  as  belong- 
ing- to  other  people,  were  in  the  possoeslon  of 
defendante  held  admissible.— Tsxritoty  t.  Cald- 
weU  (N.  H.)  187. 

I  368.  Evidence  is  admissible  that  tends  di- 
rectly to  prove  guilt,  though  it  may  also  tend 
to  prove  a  distinct  felony.— Vickers  v.  United 
States  (Okl.  Cr.  App.)  467. 

8  369.  On  a  trial  for  rape,  evidence  that 
defendant  had  committed  the  offense  of  bur- 
glary or  larceny  or  both  JkeM  improperly  ad- 
mitted.—Ti<^eTS  United  States  (Okl.  Cr. 
App.)  467. 

8  371.  In  a  proiecatlon  for  obtainiv  money 
under  false  pretensea.  evidence  of  preTunu  rep- 
resentations dmilar  to  those  made  to  the  pros- 
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ecnting  witness  held  admiadble.— People  t. 
Whalen  (Cal.)  194. 

8  871.  Id  8  prosecatiOD  for  npe  of  a  female 
under  a^,  evldenoe  ot  prior  sexnal  intercourse 
held  admissible  as  acts  of  lesclvions  condact 
and  sexual  intercourse  with  the  knowledge  of 
defeodaut,  who  was  claimed  to  have  been  an 
acceBsoiy  b^ore  the  fact^People  t.  Lewis  {Cal. 
App.)  1078. 

§  379.  Ezclosion  of  evidence  to  establisb  good 
character  held  improper.— State  t.  McCIdlan 
(Kan.)  209. 

(D)  MATBRIALITT  AND  GOMPBTBNCT  IN 

6ENERA.L. 

S  382.  On  a  trial  for  assault  with  intent 
to  kill  an  officer  attempting  to  arrest  accused, 
the  evidence  of  the  weight  of  a  third  person 
with  whom  accused  liad  bad  a  difflculty  ^ortl; 
before  tbe  shooting  httd  immaterial.— Fettle 
Price  (Gal.  App^MT. 

8  893.  Defendant's  evidence  on  first  trial 
htid  admissible  against  him  upon  a  second  trial. 
—State  V.  Simmons  (Kan.)  277. 

(fe)  BEST  AND  SEGONDART  AND  DEMON- 
STRATIVE BVIDENGB. 

{404.  The  fact  that  accused  did  not  offer  him- 
f  as  a  witness,  and  admit  the  goiutDeness  of 
Bamples  of  bis  alleged  handwriting  sought  to  be 
used  for  comparison,  held  not  to  preclude  other 
competent  proof  of  their  genuineness.— State  v. 
Fillpot  (Wash.)  659. 

I  404.  Samples  of  accused's  handwritiiw  held 

Sroperly  identified  for  purposes  of  companson. — 
Ute  V.  Fillpot  (WashO  659. 

(E)  ADMISSIONS.  DBGLARATIONS,  AND 

HEARSAY. 

§  419.  Testimony  of  an  assayer  as  to  assays 
of  ore  made  in  his  establisbmentt  be  having  no 
personal  knowledge  <rf  their  correctness,  held 
inadmissible  as  nearsay.— People  t.  whalen 
(Cal.)  194. 

8  419.  Certificates  of  an  assayer  as  to  the 
results  ot  assays  of  ore,  he  not  being  produced, 
and  no  evidence  of  their  correctness  being  fui^ 
Dished,  held  inadmissible.— People  v.  AVnalen 
(Gal.)  194. 

(G)  ACTS  AND  DECLARATIONS  OF  CON- 
SPIRATORS  AND  CODEFENDANTS. 

8  423.  Declarations  in  furtherance  of  com- 
mon design  held  admissible  against  all.— Price 
r.  State  (Okl.  Cr.  App.)  447. 

8  423.  The  rule'  as  to  the  admissibilitv  of 
declarations  of  a  co-conspirator,  stated.— State 
T.  Horseman  (Or.)  135. 

a)  OPINION  EVIDENCE. 

8  448.  On  a  trial  for  murder  by  sending  pois- 
oned candy,  an  objection  that  a  witness  was 
permitted  to  testify  that  defendant  reminded  her 
of  the  person  to  whom  she  had  sold  the  candy, 
held  to  go  to  its  weight  rather  than  its  admia- 
sibility.— People  v.  Botkin  (Gal.  App.)  861. 

8  448.  Under  the  evidence,  held  error  not  to 
permit  defendant  to  state  what  impression  the 
conduct  and  language  of  decedent  and  another 
acting  with  him  made  ujion  him.— Price  v.  State 
ecu.  Gr.  App.)  447. 

(K)  CONFESSIONS. 

8  538.  A  confession  of  ^uilt  obtained  by  du- 
ress cannot  form  the  basis  for  a  valid  Judg- 
ment^People  v.  Perea  (Cal.  App.)  870;  Same 
V.  Montano  (Cal.  App.)  871. 

(L)  EVmRNCE  AT  PRELIMINARY  EXAM- 
INATION OR  AT  FORMER  TRIAL. 

I  541.  The  evidence  of  a  witnesa  reduced  to 
writing  and  properly  identified  may  be  used  by 


the  state  on  a  subsequent  trial,  where  tbe  wit- 
ness is  dead  or  without  the  jurisdiction. — State 
V.  Simmons  (Kan.)  277. 

8  543.  Before  the  testimony  of  a  wltneai  at 

a  former  trial  can  be  read  in  evidence,  it  must 
appear  that  the  witness  cannot  by  reasonable 
diligence    be    produced.- State    v.  hlcClellau 

(Kan.)  209. 

8  543.  Showing  held  insufficient  to  allow  tes- 
timony of  a  witness  at  a  former  trial  to  be  read 
In  evidence.— State  v.  McOldlaa  (Kan.)  200. 

8  647.  Testimony  of  a  sten(«rapher  as  to 
the  mode  of  transcribing  his  notes  taken  at  a 
preliminary  examination  htid  to  properlj  au- 
thenticate the  transcript,  so  as  to  render  it  bi>- 
missible  on  the  trial, — ^People  v.  Gaxnett  (GaL 
App.)  247. 

8  547.  The  prima  faele  elkct  of  the  certifi- 
cate to  a  transcrii)t  of  evidence  taken  at  a  pre- 
liminary examination  ield  not  impaired  by  cer- 
Uin  maUer.— Peop  ?  v.  Oarnett  ((^  App.)  247. 

(U)  WEIGHT  AND  SUFFIGIENCT. 
In  particular  oriaUMl  proaeouttOHB, 

See  Larceny,  8  55. 

For  offense  agaUiat  Uquot  law,  ne  Intoxieatinc 
UqooiB,  I 

ZI.  Tnra  OF  TBIAI.  AMD  OOHTIH- 
UAHOE. 

Mandamus  to  compel  diwdiarge,  see  Waw^l^nHFT, 

i  573.  "Speedv    trial"  defined.— Stat* 

Keefe  (Wya)  m. 

8  673.  The  constitutional  guaranty  of  a 
speedy  trial  applies  to  convicts.— State  v.  Keefe 

(Wyo.)  122. 

8  573.  The  purpose  of  the  constitntional 
guaranty  of  a  speedy  trial  ii  not  solely  to  re- 
lease from  imprisonment  or  acquittal,  but  also 
to  release  from  barasBment  and  anxiety;  and 
hence  one  admitted  to  bail  is  protected  there- 
by,—State  V.  Keefe  (Wyo.)  122. 

8  578.  Under  Rev.  St.  1899,  88  5382,  538:;. 
requiring  accused  persons  to  be  tried  witbin 
specified  times,  accused's  imprisonment  in  the 
penitentiary  for  another  offense  does  not  excuse 
a  delay  in  prosecution.— State  v.  Keefe  (Wjo.) 
122, 

8  674.  Const.  U.  S.  6th  Amend.,  guarantee- 
ing a  speedy  public  trial,  was  applleaUe  to 
the  Indian  Territory.— State  v.  (^nitbras  (Ofcl. 
Cr.  App.)  474. 

8  5T4.  Rev.  St.  1899.  88  5382.  5383.  h^ld  to 
make  effective  Const,  art.  1,  10,  guaranteeiDg 
a  speedy  trial,  and  constitute  a  legiuative  decla- 
ration of  what  is  a  reasonable  delay. — State  v. 
Keefe  (Wyo.)  122. 

8  674.  Rev.  St.  1899,  {8  6382,  5383,  nquir- 
ing  accused  persons  to  be  tried  wltbln  specified 
times,  etc.,  should  be  liberally  construed  in 
their  favor.- State  v.  Keefe  (Wyo.)  122. 

f  676.  A  speedy  trial,  as  provided  for  by 
Mansfield's  Digest  of  the  Laws  of  Arkansaa,  8| 
2192,  2198,  defined,  and  a  person  Indicted  for 
crime  under  the  law  in  force  in  the  Indian 
Territory  prior  to  statehood  held  entitled  to  be 
tried  before  the  end  of  the  third  term  of  tb» 
court  after  the  return  of  the  indictment. — State 
V.  Caruthers  (Okl.  Cr.  App.)  474. 

8  588.  The  pendency  of  an  indictmnit  or 
information  cannot  be  set  up  as  a  ground  for 
continuance  of  a  trial  on  another  indictment 
or  information  for  the  same  offense. — Reed  t. 
Territory  (Okl.  Cr.  Aro.)  583. 

8  603.  An  application  for  a  coDtiniiaace 
should  allege  that  defendant  cannot  prove,  by 
other  witnesses,  the  same  facts  whldi  he  de- 
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Birea  to  prove  by  the  absent  witness.— Reed  t. 
Territory  (Okl.  Cr.  App.)  583. 

S  fl03.  An  application  for  a  contitraance, 
which  consists  of  a  statemrat  of  negative  con* 
clasions  of  fact,  held  insnffldent^^Reed  t.  Ter- 
ritory (Okl.  Or.  App.)  588. 

XH.  TBIAX. 

(B)  OOURSB  AND  CONDUOT  OF  TRIAL 
IN  OENGRAIi. 

I  633.  The  law  in  force  In  the  Indian  Ter- 
ritory at  the  time  an  indictment  ms  retttmed 

t>rem8  the  trial  and  diapodtion  of  the  case.— 
tate  V.  Caruthers  (Oki.  Gr.  App.)  474. 

S  651.  It  is  not  error  to  permit  a  jary  to 
inspect,  look  at,  and  smell  the  contents  of  a 
bottle  alleged  to  contain  whisk;.— Reed  v.  Ter- 
ritory (OkL  Cr.  App.)  683. 

(D)  OBJECTIONS    TO    ITVIDBNCB.  MO- 
TIONS   TO    STRIKE    OUT,  AND 
EXCEPTIONS. 

8  696.  In  a  prosecution  for  homicide,  the 
trial  coart  hdd  not  to  have  erred  in  refusinK  to 
strike  out  an  ansmr  in  a  dapoaition.- People 
V.  Gamett  (Gal.  App.)  247. 

(E)  ARGUMENTS  AND  CONDUOT  OP 
COUNSEL. 

i  701.  Code  ClT.  Proc.  H  284,  285,  providiox 
for  the  substitution  of  attorneys,  has  no  appli- 
cation lo  criminal  cases,  and  defendant  fn  a 
criminal  prosecution  cannot  claim  that  by  rea- 
son of  a  ctiange  of  attorneys,  to  which  he  did 
not  object,  he  was  not  reraesoited  at  the  trial 
by  his  attomor  of  record.— People  T.  Gamett 
(Gal-  App.)  247. 

i  716.  The  extent  to  which  a  prosecuting 
attorney  may  go  io  illnstrating  before  the  jury 
what  he  claims  the  evidence  proves  held  with- 
in the  discretion  of  the  trial  court.— State  v. 
Simmons  (Kan.)  277. 

§  723.  Where  the  prosecuting  attorney  went 
outside  the  record  and  objection  was  made  and 
overruled,  if  the  Improper  statements  may  have 
determined  the  verdict  a  new  trial  will  be 
granted.— Vickers  t.  United  States  (OU.  Cr. 
App.)  467. 

I  728.  It  is  too  late  to  object  to  improper 
r^arka  of  the  prosecuting  attorney  in  his  ar- 
gument after  it  is  closed,  unless  their  withdraw- 
al from  the  jury  could  not  cure  the  error.— 
Bu<*  V.  Territory  (Okl.  Cr.  App.)  1017. 

i  728.  Where  a  prosecuting  attorney  makes 
Improper  remarks  in  argument,  defendant 
should  object  and  move  the  court  to  withdraw 
them  from  the  Jury.- Bode  t.  Territory  (Okl. 
Gr.  App.)  1017. 

I  730.  Reference  by  the  district  attorney  to 
another  cnse  h&ld  not  to  justify  a  reversal.— 
People  v.  Botkin  (Cal.  App.)  861. 

i  730.  The  use  of  a  microscope  by  the  district 
attorney  during  his  argument  held  not  to  justify 
a  revenal,  where  defendant's  objection  thereto 
waa  sustained  and  the  jury  admonished  not  to 
be  influenced  thereby.— People  v.  Botkio  (Cal. 
App.)  861. 

I  730.  A  certain  remark  by  the  district  at- 
torney as  to  a  question  asked  by  defendant's 
attorney  held  not  to  require  a  reversal.— People 
V.  Botkin  (Cal.  App.)  861. 

(F)  PROVINCE  OF  COURT  AND  JURY  IN 
GENERAL. 

I  737.  An  instruction  as  to  what,  in  general, 
would  constitute  a  fully  developed  mine,  KM 
not  objectionable  as  instructing  on  a  question 
of  fact.— People  v.  Whalen  (C^l.)  104. 


{  753.  On  motion  to  withdraw  a  case  from 
the  Jury  tor  improper  action  of  the  officer  select- 
ing the  same,  and  the  matters  In  the  affidavit 
are  not  denied  under  oath,  they  will  be  taken  as 
confessed.- Hat^  v.  United  States  (Okl.  Cr. 
App.)  1021. 

§  757.  It  is  improper  for  a  trial  judge  to  in- 
timate what  hia  opinion  is  as  to  the  credibility 
of  any  witness.— Stater  v.  United  States  (Okl. 
Cr.  App.)  110. 

S  763.  Instruction  on  a  trial  for  larceny 
held  upon  the  weight  of  the  evidence.— Slater  v. 
United  States  (Okl.  Gr.  App.)  110. 

8  768.  General  observationB  by  the  court,  in- 
tended to  guard  the  jury  against  Deing  moved  by 
pity  for  defendant  or  prejudice  or  passion,  held 
not  open  to  critleiBm.— People  t.  Botkin  (Gal. 
App.)  861. 

{  768.  Certain  instruction  held  to  but  em- 
phasize what  had  been  before  said  as  to  the 
duty  of  the  juir  to  be  governed  by  the  court's 
instructions  and  to  contain  no  erroneous  state- 
ment of  law.— People  v.  Botkin  (Cal.  App.)  861. 

(G)  NECESSITY,  REQUISITES.  AND  SUF- 
FIGIENGY  OP  INSTRUGTIONS. 

In  particular  criminal  pro»eeution». 
See  Burglary,  8  46  ;  Larceny,  8  77. 

8  776.  Instruction  on  alibi  held  sufficient- 
Buck  V.  Territory  (Okl.  Cr.  App.)  1017. 

f  778.  An  instruction  on  a  trial  for  murder, 
in  the  express  language  of  Code  CHv.  Proc.  8 
1962,  subd,  1.  that  a  malicious  intent  is  con- 
clnslvely  presumed  from  the  deliberate  commis- 
sion of  an  unlawful  act  held  not  erroneous. — 
People  r.  Botkin  (Cal.  App.)  861. 

8  782.  It  was  not  error  in  a  trial  for  rape 
of  a  child  to  instruct  that  if  the  Jury  l>elieved 
prosecutrix  and  was  satisfied  from  au  the  evi- 
oence  beyond  reasonable  doubt  of  accused's 
guilt,  they  should  so  find.- People  v.  Sheffield 
(Cal.  App.)  67. 

8  782.  An  instruction  that  the  juir  were  not 
bound  to  decide  in  conformity  with  the  dec- 
larations of  any  number  of  witnesses  against  a 
less  number,  etc.,  held  in  part  in  the  express 
language  of  Code  Civ.  Proc.  8  2061,  subd.  2, 
and  what  the  court  added  a  mere  amplification 
thereof,  and  not  to  be  erroneona.— Pemie  t.  Bot- 
k;iQ  (C!al.  App.)  861. 

8  783.  An  instruction  on  a  trial  for  murder 
by  sending  poisoned  candy  as  to  certain  evi- 
dence held  proper,  and  designed  to  limit  Its 
elfect  to  the  proof  of  motive.— People  T.  Botkin 
(Cal.  App.)  861. 

8  785.  An  instruction  respecting  the  rebut- 
tal of  the  presumption  that  a  witness  speaks 
the  truth  held  not  error,  though  going  beyond 
Code  Civ.  Proc.  f  1847.— People  t.  Sheffield 

(Cal.  App.)  67. 

8  786.  The  trial  court  should  give  instruc- 
tions applicable  to  the  testimony  of  a  defend- 
ant  based  on  the  hypothesis  that  it  is  true.^ 
Douglas  V.  Territory  (Okl.  Cr.  App.)  1023. 

9  789.  Instruction  on  reasonable  doubt  held 
erroneous.— Price  v.  State  (Okl.  Cr.  App.)  447. 

I  780.  An  instruction  on  reasonable  doubt  in 
the  laufniage  of  the  statute  is  all  that  is  neces- 
sary.—Douglas  T.  Territtny  (Okl.  Cr.  App.) 
102i. 

8  796.  It  is  the  trial  court's  duty  on  a  trial 
for  rape  to  Instroct  tliat  a  verdict  of  guilty  may 
be  qualified  by  the  words  "without  capital  pun- 
ishment"—Vickers  T.  United  States  (Okl.  Or. 

App.)  467. 

8  804.  Oral  statements  as  to  form  of  ver- 
dict held  not  a  violation  of  the  statute  requlr- 
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log  instructioofl  to  be  reduced  to  writioc.— 
Douflaa  t.  Territory  (Okl.  Cr.  App.)  1023. 

S  806.  It  is  error,  by  repetition,  to  give  even 
a  correct  loBtructioD  undue  pKMnluence.— Price 
T.  State  (OU.  Cr.  App.)  447. 

S  807.  It  is  error  to  instmct  a  jury  in  an 
arvumentative  manner.—Prin  v.  State  (Okl.  Or. 
App.)  447. 

I  811,  An  iBBtmctlMi  that.  In  coMidering  the 
weiebt  of  the  testimony  of  witnesses,  the  jury 
might  consider  the  consefuences  of  the  tritu  to 
them  heli  not  open  to  the  criticism  that  it 
singled  out  defendant.— People  T.  BotUn  (Cal. 
AppJ  861. 

I  822.  In  a  prosecution  for  bomldde  in 
which  defendant  claimed  tliat  the  death  result- 
ed from  the  accidental  discharge  of  a  pistol,  an 
instrnction  which  made  defendant  responsible 
for  the  accidental  discharge  of  the  pistol  while 
engaged  in  an  unlawful  act,  regaroleas  wheth- 
er the  unlawful  act  was  coonected  with  the 
discharge  otherwise  than  in  point  of  time,  Iteld 
not  prejodidal  error  when  viewed  in  the  light 
of  the  evidence  and  other  instructionB.— People 
T.  Oamett  (Cal.  App.)  247.  . 

I  822.  Certain  cbane  on  reasonable  doobt, 
when  read  in  connection  with  another  charge, 
held  correct.— People  v.  Botkin  (Gal.  App.)  861. 

S  822.  It  Is  not  material  error  to  Instruct 
that  a  confession  voluntarily  made  furnishes  evi- 
dence of  the  highest  character,  where  the  jury 
arc  told  that  they  are  to  detormine  the  weight 
tbereot— Stato      Wortman  (Kan.)  217. 

I  822.  All  that  can  be  required  is  that  the 
instructions,  as  a  whole,  fairly  and  fully  sub- 
mit the  case.— Territory  v.  Caldwell  (N.  M.) 
167. 

fi  822.  Where  the  general  Instruction  regard- 
ing reasonable  doubt  is  given,  it  need  not  be  re- 
peated in  otber  Instructions.— Territory  v.  Cald- 
well (N.  M.)  167. 

I  822.  Where  there  is  a  correct  statement  up- 
on a  material  question,  and  In  another  portion 
of  the  charge  an  incorrect  statement,  it  cannot 
be  said  that  the  error  is  avoided. — Price  v. 
State  (Okl.  Cr.  App.)  447. 

f  ^2.  luBtructions  should  be  considered  i» 
a  whole.— Price  v.  State  (Okl.  Cr.  App.)  447. 

I  822.  An  instruction  in  a  criminal  case  must 
be  interpreted  in  connection  with  the  remaindsr 
of  the  charge.— Atate  t.  Doherty  (Or.)  liS2. 

(H)  REQUESTS  FOR  INSTRUCTIONS. 

I  829.  It  is  not  error  to  refuse  to  give  In- 
structions inclnded  in  those  already  given.— 
People  V.  Whalen  (Cal.)  104. 

I  829.  Refusal  to  instruct  tiiat  the  jnrv  must, 
if  possible,  reconcile  the  evidence  wiui  the  pre- 
sumption of  accused's  innocence  held  not  prej- 
udicial, where  the  court  instructed  In  the  lan- 
guage of  Pen.  Code,  i  1006.— People  v.  Patino 
ICal  App.)  190. 

(I)  OBJE(3riONS  TO  INSTRU(3TI0NS  OR 
REFUSAL  THEREOF,  AND 
EXCEPTIONS. 

I  844.  The  practice  of  taking  exceptions  to 
each  and  all  of  the  Instructions  given  to  the 
jury,  while  permissible  under  Wilson's  Rev. 
&  Ann.  St.  1903,  f  5518,  is  not  to  be  commend- 
ed.—Buck  V.  Territory  (Okl.  Cr.  App.)  1017. 

(J)  CUSTODY,   CONDUCT,   AND  DELIB- 
ERATIONS OF  JURY. 

I  800.  The  jory  may  use  their  own  senses 
as  to  the  weight  of  a  witness  before  them,  and 
the  excloaluk  of  the  evidence  of  liiB  weight  Is 
not  erroneons.— People  v.  Price  (Cal.  Avp.) 
547. 


XTTT.  Monom  Fcm  bew  tbxu 

AMD  ni  ABBBBT. 

f  919.  Certain  remarks  to  the  jury  by  the 
United  States  attorney.  In  a  rape  case,  held 
ground  for  new  trial.— -Vickers  v.  United  States 
(Okl.  Cr.  App.)  467. 

S  838.  EJvidence  en  the  hearing  of  a  motion 
for  a  new  trial  of  one  convicted  of  rape  con- 
sidered, and  held  an  abuse  of  discretion  to  rr- 
fuse  a  new  trial.— State  v.  Powell  (Wash.)  741. 

{  958.  An  affidavit  for  new  trial  becanae  of 
newly  discovered  evidence  must  set  out  the  pro- 
posed  evidence  and  show  reaaonsltle  diligence 
and,  if  possible,  should  be  accompanied  by  the 
aflSdavit  of  the  newly  disoovoed  witness.— Slat- 
er T.  United  States  (OU.  Gr.  App.)  Ua 

XrV.  JUDOMEIIT,  SEHTEHOB,  AMD 
FIHAL  COMMITMEMT. 

Violation  of  municipal  regulatioas,  see  Uaniei- 

pal  Corporations,  |  073. 

i  ops.  Evidence  held  to  show  that  there  wa« 
no  collusion  between  accused's  attorney  and 
the  district  attorney  at  the  time  of  the  deter- 
mination of  the  degree  of  the  crime,  and  that 
accused  was  not  forced  to  plead  cnilty 
cause  of  his  fear  of  mob  Ti(Ueace.--FeopIe  v. 
Silver  (Cal.)  543. 

S  906.  A  motion  to  set  aside  a  judgment  of 

conviction  on  a  plea  of  guilty,  on  the  ground 
that  the  plea  was  extorted  from  accused  by  fear 
of  violence,  held  properly  denied  on  the  showing 
made.— People  v.  Perez  (CaL  App.)  870;  Same 
V.  Montauo  (Oal.  App.)  871. 

{  998.  A  motion  to  set  aside  a  judgment  and 
to  permit  accused  to  withdraw  hla  plea  o( 
guilty  held  the  proiffir  remedy  for  the  avoidance 
of  a  judgment  entered  on  a  plea  of  guilty  ex- 
torted by  fear  of  violence.— People  v.  Peres  (CsL 
App.)  870;  Same  v.  Montano  (Gal.  App.)  STl. 

i  008.  The  court,  on  a  moUm  to  set  atide  a 
judgment  of  conviction  entered  on  a  plea  of 
guilty  extorted  by  fear  of  violence,  is  not  bound 
to  accept  as  true  the  statements  of  accused  in 
support  of  the  motion.— People  v.  Peres  (Cat. 
App,)  870 ;  Same  v.  Montano  (GaL  App^)  Si  1. 

XV.  APFBAX.  AMD  EBBOB,  AMD 
CEBTIORABI. 

(A)  FORM  OF  REMEDY,  JURISDICTION, 

AND  RIGHT  OF  REVIEW. 

J 1023.  An  order,  denying  a  motiiMi  to  set 
de  a  judgment  of  conviction  entered  on  a 
ptea  of  guilty  extorted  from  accused  by  fear  of 
violence,  held  appealable  within  Pen.  Code.  | 
1237.— People  v.  Peres  (Cal.  App.)  870;  Same 
V.  Montano  (Cal.  App.)  871. 

(B)  PRESETNTATION  AND  RESERVATION 
IN  LOWint  COURT  OF  GROUNDS 

OF  REVIEW. 

I  1036.  A  contention  on  ajqpeal  tn  a  crim- 
inal case  that  certain  evidence  was  Inadmissible 

on  the  trial  for  a  certain  reason  will  not  be 
reviewed  where  the  objection  was  not  made  in 
the  trial  court— People  v.  Qamett  (Cat.  Ap^} 
247. 

8  1037.  Where  proper  objection  Is  made  to 
language  of  the  United  States  attorney  in  his 
opening  statement,  and  Is  overruled  and  excep- 
tion tsken.  the  question  will  be  reviewed. — Vick- 
ers V.  United  States  (OkL  Cr.  App.)  467. 

i  1038.  Error  cannot  be  predicated  <n  an 
omission  to  charge,  unless  a  charge  be  rcqneated 
and  exception  be  saved  to  a  refusal  to  give  it.— 
Territory  v.  Caldwell  (N.  M.)  167. 

§  1043.  Objectiws  to  evidoice  must  be 
nite,  as  required  by  Sess.  Laws  Okl.  T.  IWiS,  p. 
327.  c.  27.  art  7,  I  2,  or  Hhur  will  not  be  coo- 
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sldered  on  appeal.— P^ee  r.  State  (Okl.  Or. 
App.)  447. 

S  1058.  Accused  hOd  not  entitled  to  avail 
himself  on  appeal  ot  the  court's  failure  to  al- 
low a  jary  t1«w  of  premiMS.— State  t.  FUIpot 
<WaBh.)  659. 

i  1066.  Where  no  proper  exceptione  were 
taben  to  inatructlonit  tbej  are  not  reviewable 
gjOie  Sopreme  C3onrt.— State  t.  FUIpot  (Wasb.) 

i  1068.  Under  Rer.  St.  1899,  1  4276.  as 
amended  by  Sees.  Laws  p.  78,  e.  72,  only 
pending  constitutional  questions  can  be  reserr- 
«d  to  the  Supreme  Court  upon  order  of  a  dis- 
trict court— State  t.  Eeete  (Wyo.)  122. 

I  1068.  Questions  reserved  to  tbe  Supreme 
Oonrt,  as  to  whether  accused  was  entitled  to 
a  discharge  for  delay  in  trying  him,  held  to 
present  constitutional'  questions,  within  tbe 
rale  restricting  reservations  to  sacli  questloDS. 
—State  T.  Keefe  (Wyo.)  122. 

<D)  BBOOBD  AND  PROCEnSDINOS  NOT  IN 
BECORD. 

I  1090.  On  error  to  the  Supreme  Court 
without  a  bill  of  exceptions,  only  error  on  the 
face  of  the  record  can  be  considered,  and  where 
the  record  contains  the  information,  plea  of 
guilty,  the  judgmoit,  motion  In  arrest,  and 
Older  denying  same,  only  tbe  sufficiency  of  the 
information  and  the  jurisdlctiou  of  the  trial 
court  can  be  considered.— Patrick  t.  State 
<Wyo.)  688. 

I  1092.  Where  an  application  to  prove  ez- 
«eptions  waa  properly  addressed  to  the  Dis- 
trict Court  of  Appeal,  and  it  has  denied  the 
application,  petitioners  remedy  Is  exhausted, 
unless  he  applies  to  the  Supreme  Court  or  the 
District  Conrt  ot  Appeal  for  a  rehearing.— 
People  V.  Lapique  (Cal.)  257. 

S  1092.  Under  Const,  art  6,  S  4,  making 
atatntes  relating  to  appeals  to  the  Supreme 
Court  applicable  to  appeals  to  the  District 
Court  of '  Appeal,  and  Pen.  Code,  %  1174,  re- 
quiring the  chief  justice  of  the  Supreme  Court 
to  certify  exceptions  when  proven  in  proceed- 
Infs  to  compel  their  allowance,  where  tbe  ap* 

Slication  to  compel  their  allowance  is  to  the 
district  Court  of  Appeal,  they  should  be  certi- 
fied by  the  presiding  justice  of  that  conrt — 
People  V.  Lapique  (Cal.)  257. 

{  1092.  Under  Const,  art.  6.  S  4,  making 
statutes  relating  to  appeals  to  tbe  Supreme 
Court  applicable  to  the  District  Courts  of  Ap- 
peal so  far  as  possible,  and  Pen.  Code,  {  1174, 
relating  to  proceedings  to  prove  exceptions  re- 
fused by  tbe  trial  court,  the  District  Court  of 
Appeal  held  tbe  proper  court  to  which  to  ap- 
ply to  prove  exceptions  on  a  criminal  appeal  to 
that  court,  and-  not  the  Supreme  Oonrt.--People 
V.  Lapique  (Cal.)  257. 

{  1092.  The  trial  court  alone  having  jnris- 
diction  respecting  the  matters  which  should  be 
settled  In  .a  bill  of  exceptions,  the  appellate 
court  will  not  by  writ  of  mandate  direct  the 
settlement  of  any  particular  bill ;  the  trial 
court  not  having  refused  to  settle  any  bill.— 
People  T.  Lapique  (Cal.  App.)  46. 

I  1092.  Primarily  the  duty  of  authenticating 
tbe  record  on  an  appeal  rests  with  the  trial 
-court,  and,  before  the  appellate  court  will  in- 
terfere, It  must  clearly  appear  that  the  trial 
court  refused  to  embody  m  the  bill  of  excep- 
tions an  objection  to  a  ruling  on  a  matter  of 
law,  and  that  an. exception  was  regularly  taken 
to  the  deci8ion.-^Pe<^le  t>  Lapique  (Ou.  App.) 
256. 

8  1092.  Tbe  trial  court  having  settled  and 
allowed  one  bill  of  exceptions  on  an  appeal,  the 


appellate  court  cannot  compel  it  to  settle  an- 
other bill  or  do  M  itself.— People  t.  Lapique 
(CaL  App.X  256.  ^ 

i  1092.  Bills  of  eneption  can  wly  be  ■e^ 
tied  <Hi  notice.— People  t.  Lai^ae  (ObI.  App.) 
256. 

{  1092.  On  an  application  to  the  District 
Court  of  Appeal  to  settle  a  bill  of  exertions 
refused  by  tl»  trial  court  in  a  criminal  case, 
tbe  application  conld  be  considered  only  after 
notice  to  the  district  atto^^;  the  general 
rules  relating  to  notice  of  applications  made  to 
and  motions  before  the  court  applying. — People 
V.  Lapique  (Cal.  App.)  256. 

J  1106.  Under  St  Extra  Sees.  1906.  p.  73,  c. 
56,  approved  June  16,  1906,  the  District  Court 
of  Appeals  has  jurisdiction  to  restore  the 
transcript  in  a  cnminal  case  which  was  de- 
stroyed by  fire  prior  to  the  transfer  of  the 
appeal  to  such  court  from  the  Supreme  Court. 
—People  V.  Oamett  (CaL  App.)  247. 

S  1106.  After  the  District  Court  of  Appeal 
has.  SQstaioed  a  motion  to  sobstltnte  a  copy  of 
tbe  transcript  on  appeal  in  a  criminal  case  to 
supply  tbe  pla(»  ot  the  original  transcript  which 
has  been  destroyed.  It  will  not  thereafter  en- 
tertain a  motion  by  appellant  to  strike  out 
such  substituted  copy  on  the  sole  ground  of 
defects  in  the  proof  at  the  hearing  ot  the  motion 
for  substitution.- People  v.  Gamett  (Cal.  App.) 
247. 

I  1106.  Reversal  ot  a  conviction  held  not  re- 
quired because  a  portlwt  of  the  record  had.  with- 
out fault  of  either  party,  been  destroyed  by  fire. 
—People  T.  Botkin  (Cal.  App.)  861. 

f  1110.  An  amendment  of  a  bill  of  exceptions 
cannot  be  allowed  under  rule  14  of  rules  of  tbe 
Supreme  Court  (78  Pac.  x),  and  the  appeal  be 
determined  ni>on  tbe  amended  record,  where  to 
do  so,  would  not  be  to  review  the  trial  court's 
action,  but  to  pass  upon  a  different  case.— Peo- 
ple V.  Johnson  (Cal.  App.)  682. 

S  1111.  Where  the  conrt  certifies  that  un- 
authorised remarks  of  prosecntiug  attorney 
were  made  in  reply  to  unauthorised  remarks 
ot  defendant's  counsel,  the  court  on  appeal  is 
bonnd  by  audi  eertlfleate^Bnck  t.  Territory 
(OkL  Or.  App.)  1017. 

I  1114.  In  a  prosecution  for  perjury,  an  ob- 
Jectlon  that  the  complaint  was  made  on  informa- 
tion and  beliet  cannot  be  considered  on  appeal, 
where  the  record  fails  to  show  that  tbe  com- 

glaint  was  not  based  on  personal  knowledge.— 
eople  V.  Coombs  (Cal.  App.)  68a 

I  1120.  A  contention  on  appeal  in  a  criminal 
case  that  the  transcript  of  the  evidence  of  a 
witness  given  at  the  preliminary  examination 
was  inadmissible  for  a  certain  reason  hHd  not 
reviewable,  considering  the  state  of  the  record. 
—People  V.  Gamett  (Cal.  App.)  247. 

S  1120.  Where  an  objection  to  a  question  is 
sustained,  the  facts  expected  to  be  shown  should 
be  incorporated  in  the  record.- Price  t.  State 
(Okl.  Cr.^l.pp.)  447. 

I  1127.  Defendant  In  a  criminal  pr<»ecution 
A«/d  not  entitled  to  complain  on  appeal  from 
the  judgment  and  from  the  refusal  of  a  new 
trial  that  be  received  no  notice  of  the  settle- 
ment of  the  bill  of  ezcepdong.— People  t.  Gar- 
nett  (Cal.  App.)  247. 

(B)  ASSIGNMENT  OF  ERRORS  AND 
BRIEFS. 

I  1190.  When  counsel  fall  In  thehr  briefs  to 
show  how  an  instruction  prejudiced  defendant, 
the  court  on  appeal  will  not  consider  an  assign- 
ment of  error  based  tbereon^Douglas  v.  Terri- 
tory (Okl.  Or.  App.)  1023. 
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I  1130.  Briefs,  on  apiwal  in  a  crimlDal  case, 
held  80  unintelligible,  in  citing  immaterial  con- 
Btitutional  provisions  and  misciting  statntes, 
that  the  question  whether  a  statute  was  un- 
constitutional because  of  defects  in  its  title 
was  not  raised.— Patrick  v.  State  (W;o.)  5SS. 

(O)  RBVIEW. 

I  1137.  Defendant  In  a  criminal  prosecution 
could  not  complain  on  appeal  that  the  attorney 
who  represented  him  at  the  trial  and  who  per- 
fected hia  apxKal'was  not  his  attorney  of  rec- 
ord.—People  T.  Garnett  (Cal.  App.)  247. 

I  1187.  Defendant,  having  aaked  and  obtain- 
ea  an  instmetlon  that  absence  of-  motive  ii  a 
circumstance  in  favor  of  innocence,  cannot  com- 
plain that  the  court  gave  the  correlative  in- 
struction as  to  the  presence  of  motive. — People  v. 
Botkin  (Cal.  App.)  861. 

8  1137.  If  counsel  for  defendants  make  re- 
marks not  authorized  by  the  evidence,  they  can- 
not object  to  remarks  of  prosecuting  attorney 
in  reply.— Buck  v.  Territory  (Okl.  Or.  App.) 
1017. 

i  1144.  In  the  absence  of  a  showing  to  the 
contrary  in  the  record  on  api»eat  in  a  criminal 
case,  it  will  be  presumed  that  accused  was 
present  at  the  time  the  Sary  returned  Into 
court  for  further  instructions.— People  v.  Gai^ 
nett  (Cal.  App.)  247. 

S  1144.  In  the  absence  of  an  affirmative 
showing  to  the  contrary  in  the  record  on  ap- 
peal In  a  erimlnal  iffo^ecution,  it  will  be  pre- 
sumed that  defendant  received  notice  of  the 
time  fixed  for  settlement  of  the  bill  of  ezc^ 
tions.— People  v.  Garnett  (Cal.  App.)  247. 

S  1154.  The  discretion  of  the  trial  court  in 
permitting  the  prosecuting  attorney  to  illus- 
trate before  the  jnry  what  he  claims  the  evi- 
dence proves  will  not  be  reviewed  unless  abuse 
and  prejudice  are  shown.— State  v.  Simmons 
(KanO  277. 

S  1156.  The  guestioDB  whether  the  evidence 
was  insufficient  to  convict,  or  whether  the  ver- 
dict is  contrary  to  the  evidence  so  as  to  jnstify 
a  new  trial,  being  within  the  diso^tlon  of  the 
trial  court.  Its  decision  will  not  be  disturbed, 
unless  abused.— Hinsley  t.  United  States  (Okl. 
Cr.  App.)  363. 

f  1159.  Where  the  evidence  is  sufficient  to 
warrant  the  conclusion  of  the  jury,  the  court  on 
appeal  cannot  disturb  tlie  veraict.— State  v. 
C<ntway  (Mont)  654. 

S  1159.  To  sustain  a  conviction,  there  must 
be  evidence  that  the  offense  was  conmiitted, 
end  inculpating  defendant  in  the  commission 
thereof.— HinslflT  T.  United  States  (Okl.  Cr. 

App.)  363. 

S  1159.  Where  a  motion  for  new  trial  for  in- 
sufficient evidence  Is  denied,  and  the  order  is 
property  excepted  to  and  assigned  for  error,  the 
appellate  court  will  review  the  evidence. — Hin- 
sley V.  United  States  (Okl.  Cr.  App.)  363. 

t  1159.  Where  defendant  is  convicted  on  ac- 
complice testimony,  the  conrt  on  appeal  will 
not  reverse,  unless  the  record  does  not  contain 
any  evidence  independent  of  such  testimony 
connecting  defendant  with  the  crime.— Aiders 
man  v.  Territory  (OkL  Or.  App.)  1026. 

{  1159.  Where  the  jury  has-  convicted  a  de- 
fendant on  the  teetimoQv  of  an  accomplice,  with 
indepradent  evidence,  tne  court  on  appeal  will 
take  the  strongest  view  of  the  corroborating 
evidence  the  jury  could  properly  take.— Alder- 
man V.  Territory  (Okl.  Cr.  App.)  1026. 

I  1165.  Under  Code  Cr.  Proc.  1  482  (Wilson's 
Rev.  &  Ann.  St.  1903,  1  5618),  where  the  in- 
dictment charges  that  a  check  was  delivered  to 
K.  Bros.,  a  firm  composed  of  J.  K.  and  I.  K., 
partners,  doing  business  as  K.  Bros.,  if  the 


REPOBTEH. 


check  was  in  fact  passed  to  K.  Bros.,  a  corpora- 
tion, of  which  I.  K.  and  J.  K.  were  stockholders 
and  officers,  the  variance  held,  on  appeal,  imma- 
terial.—Wells  V.  Territory  (Okl.  Cr.  App.)  483L 

8  1169.  Defendant  Xeld  not  prejudiced  be- 
cause his  wife  was  swom  on  the  trial  and  ask- 
ed whether  she  waa  Us  wife  at  the  time  of  the 
asssult  for  which  he  was  being  tried,  to  which 
she  replied  that  she  could  not  remember. — ^Peo- 
ple V.  Johnson  (Cal.  App.)  682. 

8  1169.  Error,  If  any,  in  permitting  the  state 
to  prove  an  admission  that  certain  writings 
were  in  defendant's  handwriting  ketd  cund, 
where  defendant  thereafter  testified  that  they 
were  in  her  handwriting.— Fe<9le  t.  BotUn  (CaL 
App.)  861. 

8  1169.  On  a  trial  for  murder,  the  admis- 
sion of  certain  evidence,  evea  if  not  strictly  ad- 
missible, held  not  to  require  &  nvcEMl. — nople 
V.  Botkin  (Cal.  App.)  1861. 

I  1171.  Argument  of  counsel  held  not  groand 
for  reversaL-4People  v.  Higgins  (Cal.  App.)  683. 

8  1180.  A  decision  on  a  fiDzmer  appeal  is 
conclusive  on  a  subsequent  anwaL — ^People  t. 
Botkin  (Cal.  App.)  861. 

(H)  DETEEMINATION  AND  DISPOSITION 
OF  CAUSE. 

Jurisdiction  of  particular  appellate  courts  to 
allow  exceptions  refosed  trial  courts,  see 
Courts,  8  212. 

I  1181.  Where  on  appeal  there  Is  a  remand 
for  new  trial  because  of  errors  of  law,  the 
court  will  not  discuss  the  evidence. — Slater  v. 
United  States  (Okl.  Cr.  App.)  110. 

8  1182.  Where  accused  appealed,  but  no  bri^'fa 
were  filed  or  appearance  made  in  hia  behaif. 
and  the  transcript  disclosed  no  aobatantial  er- 
ror, the  judgment  must  be  affirmed.— People  t. 
Meskel  (CalJ  860. 

8  1186.  The  laws  ought  to  be  Uberally  cod- 
strued,  and  a  conviction  will  not  be  revert^ 
on  a  technicality  not  alfecting  defendant'a  sub- 
stantia] rights.— Bud:  t.  Territorj  (OU.  Cr. 
App.)  1017. 

8  1186.  A  conviction  will  be  set  aside  wh^re 
unfair  means  were  resorted  to,  to  obtain  it.— 
Hargo  V.  United  States  (Okl.  Or.  App.)  3021. 

8  1188.   Where  an  indictment  la  fatally 
fective,  and  there  is  no  testimony  of  a  violatino 
of  law,  the  conviction  will  be  reversed,  wiih 
directions  to  dismiss  the  case.-~-Weston  v.  Terri- 
tory (Okl.  Cr.  App.)  800. 

xnx.  pmmHMEHT  and  pbsvek- 
nom  OF  CBnuE. 

(  1208.  The  severity  of  the  sentence  and  the 
placing  of  defendant  on  probation  rest  in  the 
Rotind  d)5tcretion  of  the  trial  ooort. — People  v. 
Johnson  (Cal.  App.)  682. 

CROPS. 

Evidence  as  to  damages  to  crops,  see  Damages. 
{  174. 

Measnie  of  damages  for  destruction  of,  see  Dam- 
ages.  I  112. 

CROSS-EXAMINATION. 

See  Witnesses,  8f  267-277. 

CURTESY. 

See  Dower. 

CUSTODY. 

Of  child,  see  Divorce,  {8  3(0-311. 
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CUSTOMS  AND  USAGES. 

<!Q>toinaT7  law,  tee  Oommai  Law. 

DAMAGES. 

'Compensation  for  property  taken  for  public  use, 
■ee  Ekninent  DomaiD,  {  163. 

Damage$  for  partieutar  inyiirfe*. 

See  Collision,  {  128. 

Breach  by  seller  of  contract  for  sale  of  goods, 

nee  Sales,  K  406,  41& 
Breach  by  vendee  of  contract  for  sale  of  lead, 

see  Vendor  and  Purchaser,  {  330. 
Disdiaige  from  emiricmDent,  see  Master  and 

Serrant,  |  42. 

Recoverjf  in  particular  mMom  or  pneMiing*. 

See  Bjectment,  I  127. 

m.  GBomnra  and  subjects  of 

GOMFEHSATOST  llftlfitftiW, 

(A)  DIRECT  OB  REMOTE,  CONTINGENT, 
OB  PROSPECTIVE,  CONSE»3UE!NGE8 

OR  LOSSES. 

S  50.  One  may  recover  for  mental  pain  and 
frixht  connected  with  or  resulting  from  a  phys- 
ical injurr.— Denver  Git j  Tramway  Cow  ▼.  Mar^ 
tin  (Colo.)  836. 

(B)  AGGRAVATION,   MITIGATION,  AND 

REDUCTI6n  OP  LOSS. 

Mitigation  of  damages  arising  from  discharge 
from  employment,  see  Master  and  Servant,  %  42. 

§  62.  The  failure  of  an  owner  of  property  to 
protect  his  property  from  deatructioo,  In  time 
of  flood,  in  consequence  of  the  maintenance  by 
another  of  a  bomn  In  a  river,  held  at  moat  only 
to  miQimixe  the  damages  recoverable. — Kuhnis 
V.  Lewis  River  Boom  &  Logging  Co.  (Wash.) 
C55. 

VI.  MEASnritE  OF  DAMAGES. 

For  partie^ar  injuriet. 

,  Delay  In  transportation  of  live  stock,  see  Car- 
riers, I  229. 

(B)  INJURIES  TO  PROPERTY. 

f  108.  In  an  action  against  a  railroad  for 
Injuries  by  fire,  where  the  property  injured  was 
a  part  of  the  real  estate,  it  was  error  to  refuse 
to  permit  the  railroad  to  inquire  into  the  value 
of  the  land  before  and  after  the  fire.— Missouri, 
K.  &  T.  Ry.  Co.  V.  McDoweU  (Kan.)  201. 

S  112.  Measure  of  damages  for  destruction 
of  growing  crops  by  breach  of  contract  to  fur- 
nish irrigatioa  stated.— Smith  v.  Hicks  (N.  M.) 
138. 

VH.  IKADEQUATE   AND  EZOB88IVE 
DAMAGES. 

Review  of  questiona  of  fact  as  to  amount  of 
damages  on  appeal  or  error,  see  Appeal  and 
Error,  S  1004. 

I  131.  In  an  action  for  jersoual  injuries, 
held,  that  the  verdict  of  $3,d00  was  excessive 
and  should  be  reduced  to  $2,000.— Billings  v. 
City  of  Snohomish  (Wash.)  107. 

i  132.  In  an  action  for  the  loss  of  the  tips 
€tt  all  fonr  fingers  of  pleintifTs  left  hand,  a 
verdict  for  $2,(«0  was  not  excessive,  where  it 
appeared  that  plaintiff  was  28  years  of  SKe, 
and  that  hia  eaming  capacity  was  impaired  to 
the  extent  of  about  $1  per  day. — Duskey  v. 
(Ireen  Lake  Shingle  Co.  (Wash.)  99. 


Tm.  FIXADUfO,  ETIDEirOB,  AMD 
ASSESSMEHT. 

(B)  EVIDENCE. 

f  167.  In  an  action  for  the  loss  of  tips  of 
plaintilTa  fingers,  held,  that  mortality  tables 
are  admissible  In  evidence.— Duskey  Green 
Lake  Shingle  Co.  (Wash.)  90. 

I  174.  In  estimating  damages  for  loss  of 
growing  crops,  evidence  of  the  value  of  ma- 
tured crops  of  like  kind  planted  la  the  same 
□eighborbood  held  competent.— Smith  v.  Hicks 
(N.  M.)  138. 

i  189.  The  fact  that  a  party  to  a  contract 
can  stAte  only  approximately  the  amount  of 
damages  resulting  from  a  breach  of  contratit 
does  not  warrant  the  disallowance  of  the  dam- 
ages.—Richner  T.  Plateau  Live  Sto(A  Co.  (Colo.) 

17a 

(C)  PROCEEDINGS  FOR  ASSESSMENT. 

S  208.  Testimony  by  plaintifF  as  to  the 
amount  paid  his  attorney,  unaccompanied  by 
evidence  as  to  the  value  of  the  attorney's  serv- 
ices, held  sufficient  to  present  a  question  for  the 
Jury  as  to  the  extent  of  plaintitTs  damages.— 
Cnrtley  v.  Security  Sav.  Society  (Wash.)  667. 

I  216.  An  Inatnxtlon  in  a  personal  Injuir 
actim  held  not  open  to  the  ejection  that  ft 
permits  the  jury  to  award  damages  not  based 
on  the  evidence.— Denver  City  Tramway  Co.  v. 
Martin  (polo.)  836. 

S  216.  An  instructicm  In  a  personal  injury 
action  he/d  to  properly  limit  the  measure  of 
damages  for  mental  sntFerliuc.— Denver  City 
Tramway  C!o.  T.  Martin  (Colo.)  886. 

{  216.  In  an  action  for  the  loss  of  the  tips 
of  plaintilTs  fingers,  an  instruction  telling  the 
jury  to  consider  the  difference  in  the  earning 
capacity  of  plaintiff  before  and  after  the  ac- 
cident sufficientiv  told  them  to  consider  the  pre- 
vious loss  of  the  tips  of  some  of  the  same 
fingers.— Dnakey  T.  Green  Lake  Shingle  Go. 
(Wash.)  90. 

DATES. 

Of  judgment,  waiver  of  detect!  In  pleading,  see 

Pleading,  $  406. 
Pleading  date  of  judgment,  see  Judgment,  |  049. 

DEATH. 

Of  party  pending  appeal,  see  Appeal  and  Error, 
i  333. 

Of  party  to  action  ground  for  abatement,  see 
Abatement  and  Revival,  {  68. 

Of  principal  as  terminating  agency,  see  Prin- 
cipal and  Agrat.  I  43. 

Of  state  oflBcer  as  creating  vacancy,  see  States, 
I  51. 

II.  ACTIOH8  FOB  OAUSIHO  DEATH. 

Dismissal  of  action,  see  Dismissal  and  Nonsuit, 
i  56. 

(A)  RIGHT  OF  ACTION  AND  DEFENSES. 

S  24.  Contributory  negligence  may  be  invok- 
ed against  a  parent  suing  for  the  death  of  an 
infant.— Palmer  v.  Or^n  Short  Line  R,  Co. 
(Utah)  689. 

f  31.  Nonresident  aliens  have  a  right  of  ac> 
tion  for  damages  for  death  by  Y^nmgful  act  on* 
der  the  statute.— An uetasakas  v.  International 
Contract  Co.  (Wash.)  93. 

DEBT,  ACTION  OF. 

f  16.  Evidence  in  an  action  for  debt  held  to 
support  the  findings  and  judgment. — McCallum 
V.  McCIarren  (Idaho)  200. 
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DEBTOR  AND  CREDITOR. 

See  Banlmtptcy;  Fiauduletit  ConTeyaneei. 

DECEDENTS. 

Estates,  see  Executors  and  AdmiDiBtratorB. 
.Testimony  as  to  transactions  with  persons  since 
deceased,  see  Witnesses,  S  165. 

DECEIT. 

See  Fraud. 

DECURATION. 

In  pleading,  see  Pleading,  U  ^-67. 

DECURATIONS. 

As  evidence  in  civil  actions,  see  Bridence,  |  813. 

DECREE. 

In  equity,  see  Equity.  {  423. 

DEDICATION. 

I.  KATimE  Airs  REQUISITES. 

8  1.  Dedication  defined^— Hoogh  t.  Porter 
(Or.)  1083. 

n.  OPERATION  AMD  EFPEOT. 

S  46.  Extent  of  dedication  must  be  determin- 
ed from  the  instrument  maliineit,  by  construing 
it  with  existing  cDnditi<au.-^ongh  v.  Pwter 
(Or.)  1088. 

DEEDS. 

Absolute  deed  as  morteage,  see  Mortgages,  fi{ 
82,  297. 

Acknowledgment  of  execntlon,  see  Acknowledg- 

meet. 

As  proper  method  of  conveyance  of  water  right, 
see  Waters  and  Water  Courses,  %  156. 

Cancellation,  see  Cancellation  of  Instruments. 

Estoppel  by  deed,  see  Estopml,  {  27. 

In  fraud  of  creditors,  see  Fraudalent  Convey- 
ances. 

In  trust,  see  Trusts,  §f  1-61%. 
Parol  or  extrinsic  evidence,  see  Ghrldence,  SS 
425-450. 

Beformation,  see  Reformation  of  Instruments. 
DeedM  by  or  <o  pariiotilar  dosses  of  perwont. 

See  Aesodadons,  |  19;  Indians,  |  IB;  Infants, 

i  80. 

iJeedt  of  pafftoular  tpeoiet  of,  or  ettotei  or 
Mereat  in,  property. 

See  Easements,  H  1-36. 

Water  rights,  see  Waters  and  Water  Courses, 

ii  166-168V&. 

ParUouUtr  cZomm  of  ieed$. 
Of  trust,  see  Chattel  Mortgages,  |  47;  Mort- 
gages. 

Tax  deeds,  see  Taxation,  H  757-788. 

I.  REOUISITES  AXD  VAUDITT. 

(D)  DELIVERY. 
Of  Indian  dee^s,  see  Indians,  §  15. 

fi  56.  The  question  of  delivery  of  a  deed  is 
<me  of  intent. — Maxwell  v.  Harper  (Wash.)  756. 

i  61.  Where  a  deed  has  been  delivered  by  de- 
positing it  for  deliveiT  on  the  grantor's  death, 
he  cannot  withdraw  the  deed  or  mortm^e  the 
land  without  the  n«ntee'i  consent.— Maxwell  v. 
Harper  (Wash.)  fS&. 


S  61.  A  mistaken  view  entertained  br  ofll* 

cers  of  a  bank  as  to  their  dnty  in  respect  to  ■ 
deed  deposited  in  the  bank  for  delivery  on  the 
grantor's  death  will  not  avoid  the  deliveiy  in- 
tended by  the  gTanb»r.r-MaxweU  t.  Harper 
(Wash.)  756. 

9  61.   A  deposit  of  a  deed  for  delivery  on  the 

f:rantoT'a  death  held  to  constitute  b  valid  de- 
ivery.— Maxwell  v.  Harper  (Wash.)  756. 

m.  CONSTRUCTIOH  AKD  OPERA^ 
TIOH. 

(A)  GENERAL  RULES  OP  CONSTRUC- 
TION. 

I  90.  The  icteipretaticMi  which  will  give  a 
deed  force  will  be  adopted  In  preference  to  one 
which  will  make  it  of  no  effect.— Maxwell  v. 

Harper  (Wash.)  756. 

S  90.  A  deed  will  be  construed  most  strong- 
ly_  against  the  grantor.— Maxwell  v.  Harper 
(Wash.)  756. 

8  93.  The  grantor's  Intent,  when  apparent, 
and  not  repugnant  to  any  mle  of  law,  will  con- 
trol technical  terms  in  the  deed.— Maxwell  t. 
Harper  (Wash.)  756. 

I  100.  An  ambiguona  deed  may  be  construed 
in  the  light  of  the  surrounding  drcnnutancea. 
— Maxwell  t.  Harper  (Wash.)  756. 

(B)  PROPERTY  CONVEYED. 

Conveyance  of  after-acquired  property  by  deed 
by  Indian,  see  Indians,  |  15. 

(0)  ESTATES  AND  INTERESTS  CREATED. 

I  188.  A  deed  deposited  for  delivery  on  the 
grantor'fl  death  hew  to  vest  an  immediate  es- 
tate in  the  grantee.- Maxwell  t.  Harper  (Wuh.) 
756. 

(D)  EXCEPTIONS  AND  RESERVATIONS. 

S  141.  A  reservation  is  something  extracted 
from  the  whole  res  covered  by  the  general  terms 
of  the  grant,  lessening  the  thing  granted  from 
what  it  would  otherwise  have  beoi. — Hoo;^ 
V.  Porter  (Or.)  1083. 

IV.  PIiEASnfO  AKD  EVLDElfCK. 

i  211.  A  party  seeking  relief  against  fraodi 
occurring  several  years  before  the  institntion 
of  the  suit  held  required  to  show  by  convicting 
evidence  that  he  aid  not  discover  the  frauds 
until  within  a  reasonable  time  before  the  be- 
ginning of  the  action.— Del  Campo  v.  CamariUo 
(Cal.)  1049. 

DEER. 

Game  lawa,  see  Game,  H  7,  8. 

DEFAMATION. 

See  Libel  and  Slander. 

DEFAULT. 

Judgment  by,  see  Judgment,  SS  98.  143. 

DELIVERY. 

Of  deed,  see  Deeds,  {fi  56,  61. 
Of  gift,  see  Gifts,  S  18. 
Of  goods  by  carrier,  see  CarrteiB,  H  77-94. 
Of  writing  embodylu  contractt  see  Contracts, 
f  42. 

DEMAND. 

As  condition  precedent  to  action  for  money  re- 
ceived, see  Money  Received.  {  11. 

As  condition  precedent  to  action  of  replevin, 
see  Replevin,  {  11. 

For  payment  of  bill  or  note,  see  Billa  and 
Xotes,  §  395. 


Toplei^  divisions,  *  ssetkm  (I)  NUHBBRa  in  tUs  Index,  ft  Dm.  ft  Amsr.  Dlci.  ft  Rwwter  Indessa 

Digilized  by  VjOOglC 


INDBX. 


1173 


DEMONSTRATIVE  EVIDENCE. 

Ib  criminal  ptoMcntions,  m«  Oriminal  Law,  S 

DEMURRER. 

In  pleading,  aee  Pieadlng,  H  1^-214. 
To  indictment,  sea  IndictmeQt  and  Infbnna* 
tion,  SS  161-154. 

DEPARTURE 

In  pleading,  see  Pleading,  1 180. 

DEPOSITARIES. 

S  11.  Where,  in  an  action  to  recover  money 
deposited  with  defendant  for  safe-keeping,  no 
conversion  was  charged,  evidence  aa  to  defend- 
ant's (Teqaenting  a  race  track  was  inadmissible. 
— Pregent  t.  HilU  (Wash.)  828. 

I  11.  In  an  action  against  a  bailee  to  re- 
cover monejr  deposited  for  safe-keeping,  the  rea- 
aonableness  of  defendant's  explanation  of  bis 
failure  to  retnrn  the  money  is  a  question  for 
the  jury.— Pregent  v.  Mills  (Wash.)  328. 

S  11.  In  an  action  against  bailees  to  recover 
money  deposited  tor  safe-keeping,  the  question 
whether  defendants  exercised  snmdent  care  hdi 
for  the  jnry.-Pi«g«iit  r.  BlUla  (Waali.)  828. 

DEPOSITIONS. 

See  Witnesses. 

Admissibility  in  proaecation  for  homicide  of 
depositions  taken  at  coroner's  inquest,  see 
Homicide,  |  224. 

I  71.  Under  Act  March  6.  1893,  H  0,  10 
(Seas.  Laws  1863.  p.  134),  the  probate  court 
haa  authority  to  order  a  witness  to  appear  and 
testify,  and,  upon  bis  refusal  to  do  so,  to  ad- 
judge him  guilty  of  contempt— Ex  parte  NIday 
Udaho)  84K  1-         *~  , 

i  92.  Discretion  not  abased  In  admitting 
depositions;  there  not  being  necessarily  any 
unfairness  in  their  taking  within  Code  Civ. 
Proc.  S  2033.— Boman  t.  Wayer  <CaL  App.)  80. 

DEPOSITS. 

In  bank,  see  Banka  and  Banking,  IS  184-154. 

DESCENT  AND  DISTRIBUTION. 

See  Dower;   Executors  and  Administrators; 

Wills. 

Property  and  interests  undisposed  of  by  will, 
see  Wills,  I  856. 

X.  KATUBS  AND  COUBSS  tX  OEN- 
EBAXu 

Descendable  qoali^  of  intmat  In.  property  aa 
affecting  Its  aaaignabiiity,  aee  iuuignments, 
S  22. 

XI.  PEBSOMB  EKTITIiED  AMB  THEIR 
RESPECTIVE  SHARES. 

Declarations  of  members  of  family  as  evidence 
of  heirship,  see  Evidence,  S  Blit. 

DESCRIPTION. 

Names  of  IndlTlduals,  see  Names. 
Of  devisees  or  legatees  in  will,  see  Wills,  |  406. 
Of  property  mortgaged,  see  Chattel  Mortgages, 


124,  129. 


DESERT  UNDS. 


Appropriation  of  right  to  water  for  Irrigation, 
see  Waters  and  Water  Courses,  §§  18,  19. 


DETERMINATION. 

Of  constitutional  constitutions,  necsMltj,  see 
Constitational  Law,  H  46,48. 


See  Replevin. 


BeeWinsL 


DETINUE. 


DEVISES. 
DILIGENCE. 


Of  par^  asking  reliet  see  Specific  Perfoxii>> 
ance,  i  OS. 

DIRECTING  VERDICT. 

In  dril  actions,  see  Trial,  IS  16S-17B. 

DIRECTORY. 

Advertisement  In  city  Arectoiy  as  evidence  of 
partnerahip,  aee  Partnership,  {  40; 

DISCHARGE. 

From  employme&t,  see  Master  and  Servant, 
142. 

From  indehtedneM,  alligation,  or  liability. 
See  Compromise  and  Settlement;  Release. 
Inability  as  guarantor,  see  Guaranty,  S  03. 

DISCLOSURE. 

By  person  claiming  exemption,  see  Exemptiuuw 
I  123. 

DISCONTINUANCE. 

Of  action,  see  Dlamiaaal  and  Nonanit,  1 11. 

DISCOVERY. 

l£  VNDER  STATUTORY  FROVI. 
SIONS. 

(A)  INTERROGATORIES  AND  EXAMINA- 
TION OF  PARTIES  AND  OF 
OTHER  PERSONS. 

J 66.  The  right  to  dooand  the  submission  «t 
ected  interrogatwies,  after  they  became  per- 
tinent by  amendment  of  pleading,  held  waiv- 
ed by  failure  to  renew  motion  to  sabmit— Muf-^ 
rilU  V.  Guia  (Wash.)  100. 

DISCRETION  OF  COURT. 

Admitting  deporitlon,  see  Depositions,  |  02. 
Amendment  of  pleading,  see  Pleading,  H  28^ 

25a 

Appointment  of  administrator,  aee  Eixeentoxs 

and  Admlniatrators.  {  17. 
Dismissal  o£  cause,  see  Dismissal-and  Nonsuit, 

8  f>2. 

Granting  new  trial,  see  New  Trial,  8  6. 
Granting  or  refusing  leave  to  sue  receiver,  see 

Receivers,  S  174. 
Granting  or  refusing  new  trial  in  criminal 

proBecution.  see  Criminal  Law,  §  938. 
Imposing  conditions  on  granting  continuance, 

see  Continuance,  8  49. 
Placing  on  probation  person  convicted  of  crime, 

see  Criminal  Law,  8  1208. 
Reopening  case  for  further  evidence,  see  Trial, 

8  68. 

Requiring  election  between  counts  of  pleading, 

see  Pleading.  8  369. 
Review  in  civil  actions,  see  Appeal  and  Error, 
■fiS  054-984. 

withdrawal  of  plea  in  criminal  prosecution,  see 

Criminal  Law.  8  274. 
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DISMISSAL  AND  NONSUIT. 

At  trial,  ne  Triml.  ||  15D-166. 

I.  VOLUHTABT. 

i  11.  After  Judgment  agafnBt  j^Intifl,  court 
held  authorized  to  set  same  aside  and  graot 
motion  of  plaiotiff  to  dismiss  without  prejudice 
and  enter  judgment  against  him  for  costs. — 
Misaourf  Pac.  Ky.  Co.  v.  Bert;  (Kan.)  201. 

I  26.  If  plaintiff  fails  to  prove  a  joint  tort 
as  allied,  he  may  elect  at  the  trial  as  against 
which  of  the  defendants  he  will  proceed,  and  ask 
for  a  finding  in  favor  of  the  otoers,  or  he  may 
amend  his  pleadings.— Kvebs  Hop  Co.  t.  Tay- 
lor (Or.)  4»C 

I  20.  Under  B.  &  a  Comp.  H  180,  181. 
where  claim  and  deliveiy  was  broariit  against 

two  defendants,  and  it  appeared  that  one  of 
them  held  the  property  merely  as  bailee  for  the 
other,  the  court  erred  in  refusing  to  permit 
plaintiff  to  continue  the  action  aaalnBt  the  lat- 
ter and  discontinue  as  against  the  Dailee. — Krebs 
Hop  Co.  T.  Taylor  (Or.)  494. 

XZ.  nrVOLUHTABT. 

Dismissal  In  jusfices*  courts,  He  Jnstices  of  tht 

Peace,  8  106. 

I  52.  Where  the  court  orders  all  parties  inters 
ested  to  be  made  parties,  he  may  refuse  a  mo- 
tion for  nonsuit,  so  that  a  decree  against  them 
will  be  on  the  merits ;  but  otherwise  their  ririits 
will  not  be  determined.— Hough  v.  Porter  (Or.) 
1083. 

I  56.  Where,  in  an  action  by  a  widow  and 
minor  childrm  for  wrongful  death,  the  com- 
plaint stated  a  cause  of  action  in  favor  of  the 
widow,  that  the  guardian  ad  litem  for  the  mi- 
nors was  not  properly  appointed  would  not  au- 
thorize a  nonsuit.—AnnstaBakas  v.  Internation- 
al Contract  Co.  (Wa^.)  93. 

S  76.  A  dismissal  under  Code  Civ.  Proc.  ( 
681,  permitting  a  dismissal  for  failure  to  serve 
summons  and  make  return  thereon  within  three 
vears,  is  withiKit  prejudice  to  a  new  action  un- 
less it  operates  as  a  retraxit. — Hubbard  v.  Su- 
perior  Court  in  and  for  Santa  Clara  County 
<Cal.  App.)  394. 

f  7S.  Where  a  party  to  a  mdt  has  not  of- 
fered proof  as  to  his  water  rights,  and  It  does 
not  appear  that  he  is  elaiming  a  right  to  the 
use  as  against  others  whose  mterests  are  in- 
volved, the  court  nmy  dismiss  without  preju- 
dice.—Hongh  T.  Porter  (Or.)  1088. 

DISPUTE. 

Amoant  or  value  in  dispute  as  determining 
jurisdiction  of  courts,  see  Ourts,  {  251. 

DISQUALIFICATION. 

Of  Jndge,  Me  Judges,  ||  40,  61. 

DISSOLUTION. 

Of  corporation,  see  Banks  and  Banking,  U  26- 
74. 

Of  partnership,  see  Partnership,  {  296. 

DISTINGUISHING  MARKS. 

On  ballots,  see  Elections,  |  194. 

DISTRIBUTION. 

Of  estate  of  bankrupt,  see  Bankruptcy,  81  311, 
345. 

Of  estate  of  decedent,  see  Executors  at^  Ad- 
ministrators, 88  814,  315. 
Of  proceeds  of  foreclosure,  see  Mortgages,  8 

507. 


DISTRICT  AND  PROSECUTING 

ATTORNEYS. 

Action  against  conntr  for  aerricei^  pleadliv, 
see  Coontiea.  i  222. 

DIVERSION. 

Of  subtarrauMn  waters,  see  Waters  and  Water 

Courses,  8  IOC. 

DIVORCE. 

Dower  interests  of  wife  on  divorce,  see  Dower. 
8  62. 

m.  DEFENSES. 

8  48.  Condonation  is  the  foniveness  of  one 
of  the  married  parties  of  an  offense  which  be 
knows  the  other  has  committed  against  the  mar- 
riage.—Laycock  V.  Laycock  (Or.)  487. 

8  49.  A  wife  fceU  not  to  have  ctmdoned  the 
husband's  olfense.— Laycodc  t.  Laycock  (Or.) 
487. 

IV.  JUBI8DI0TION,  FBOGEEDIMOS. 
AND  RELIEF. 

(D)  BVIDBNGE. 

8  120.  In  a  suit  for  divorce,  evidence  fteM  to 
show  that  the  bustrand  had  freQuoited  houses  <tf 
ill  fame  and  had  contracted  a  venereal  disease^ 
—Laycock  v.  Laycock  (Or.)  487. 

(G)  APPEAL. 

Compelling  settlement  of  bill  ol  exertions.  Me 
Bxceptions,  Bill  of,  8  63. 

V.  AUMOHT,  AIXOWAHCBS,  AMD 

DUFounoir  or  pbopebtt. 

Habeas  corpus  to  obtain  relesse  tiom  imprison- 
meut  for  contempt  in  refusal  to  pay  aumoay. 
see  Habeas  Corpus.  8  222. 

8  210.  By  the  express  provisions  of  Code  Civ. 
Proa  88  406,  1049,  and  Civ.  Code,  8  137.  an  or- 
der for  alimony  pendente  lite  may  be  made  at 
any  time  after  the  filing  of  the  original  com- 
plaint, and  befiwe  tlie  tenuination  of  the  action. 
If  the  coort  has  i^itained  jurisdiction  over  de< 
fondant's  person. — Bx  parte  Joutsen  (Cal.)  391. 

8  214.  To  justify  an  order  for  alimooj  pen- 
dente lite,  the  marriage  must  be  admitted  or 
proved. — Ex  parte  Joutsen  (Cal.)  391. 

8  281.  Under  Mansf.  Dig.  Ark.  8  2565  <lod. 
T.  Ann.  St  1899,  8  1853),  held  that  alimony  may 
be  decreed  to  a  wife  agaiuBt  whom  a  divorce  is 
granted.— Ecker  v.  Ecker  (Okl.)  9ia 

8  240.  Alimony  awarded  a  wife  obtaining  a 
divorce  and  the  custody  of  a  child  of  the  par^ 
ties. — Laycock  v.  Laycock  (Or.)  487. 

8  240.  A  husband  held  not  relieved  from  pv* 
ing  for  the  edncation  of  his  child  and  for  the 
support  of  his  wife  obtaining  a  divorce  from 
him  because  of  his  misconduct. — I^aycock  v.  Lay- 
cock (Or.)  487. 

8  242.  Mansf.  Dig.  Ark.  S  2505  (Ind.  T.  Ann. 
St.  1899,  8  1853),  held  not  to  authorise  the  court 
to  decree  absolutely  a  certain  sum,  or  a  cei^ 
tain  specific  portion  of  the  property,  as  ali- 
mony.~-Ecker  v.  Ecker  (Okl.)  9ia 

8  245.  Where  a  divorce  Is  decreed  for  the 
aggression  of  the  husband,  and  alimony  is  ad- 
judged  to  the  wife,  under  an  agreement  <tf  the 
parties,  it  is  not  subject  to  modification,  on  mo- 
tion by  the  former  nasband,  after  the  term. — 
Staufield  T.  Stanfield  (Okl.)  334. 

8  252.  The  court  held  required,  aa  gnnting 
a  divorce,  to  make  a  Just  division  of  the  prop- 
erty of  the  parties.— Dodds  v.  Dodds  (Wash.) 

74^ 
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I  252.  The  court,  In  determininc  the  itrra- 
erty  iDterests  of  a  boebaod  and  wife  divorced, 
held  reauired  to  deduct  their  joint  iodebtednen 
from  the  proceeds  of  the  sale  of  tlieir  joint 
property  and  divide  the  residue  equally.— James 
T.  James  (Wash.)  1115. 

fi  ^M.  The  power  of  the  saperior  court  to 
make  orders  affecting  the  property  rights  of  a 
divorced  husband  and  wife  held  fixed  by  Civ. 
Code,  M  188,  m— Harlan  w.  Harlan  (Cal.)  32. 

S  269.  Imprisosment  to  compel  payment  of 
alimony  pendente  lite  is  authorised  bv  Code  OIv. 
Proc.  i  1219,  when  defendant  is  able  to  pay.— 
Ex  parte  Joutaen  (Cal.)  891. 

S  268.  An  order  entered  on  affidavit  that  an 
order  awarding  alimony  had  not  been  complied 
with  held  an  mdependent  order,  and,  to  invest 
a  court  with  jarisoiction  to  proceed  against  the 
huslMind  for  its  violation,  it  was  necessary  that 
an  affidavit  showing  his  failure  to  comply  there- 
.  with  should  be  filed.— In  re  McCar^  (Cal.)  640. 

I  26&  A  contempt  in  failing  to  pa/  alimoiiy 
AeM  not  a  contempt  committea  in  toe  court's 
presence  with  whicn  It  may  deal  aimunarllir  as 
provided  by  Code  Oiv.  Pne.  1 1211,:— In  r«  Mc- 
Carty  (Cal.)  640. 

I  269.  An  affidavit  Initiating  proceedings  for 
contempt  for  failure  ta  pay  alimony  held  not  re- 
quired to  allege  the  husband'*  atmity  to  pay^ 
In  re  McCarty  (Oal.)  640. 

I  278.  If  idaintUf  was  defranded  In  the  aa- 
■ignment  of  alimony  because  her  husband  had 
transferred  property  t>efore  the  divorce,  her 
remedy  was  to  set  aside  the  judgment  awarding 
the  divorce  and  alimony,  and  not  to  sue  his 
grantee  to  set  aside  the  conveyanea.— KesBlnger 
T.  Shradn-  (Kan.)  236. 

■vi.  oustodt  amd  svppokt  of 

ohujdbeh. 

Motions  to  set  aside  order  directing  payment 
for  support  as  collateral  attack,  see  Judg- 
ment, {  518. 

Bight  to  modify  decree  as  affected  by  applica- 
tum  for  guaralanship  of  minors,  sea  Oonrta, 
f  474. 

t  303.  On  a  trial  of  a  motion  by  a  father, 
after  the  term  for  modification  of  a  decree  of 
divorce  granting  the  custody  of  the  children  to 
the  motner,  tbe  court  exceeded  its  discretion 
in  unqualifiedly  awarding  the  custody  of  tbe 
diildren  to  the  father,r-8tanfield  r.  Stanfleld 
<OkL)  834. 

I  303.  A  divorce  decree  will  not  be  modified 
BO  as  to  give  to  one  of  the  parties  the  sole  cus- 
tody of  a  cliild  on  the  ground  that  the  mode  of 
caring  for  it  prescribed  In  the  decree  is  uncon- 
genial  to  them.— Goerig  v.  Goerig  (Wash.)  742. 

I  806.  An  order  requiring  a  divorced  hue* 
band  to  pay  for  tbe  future  support;  education, 
and  malntnance  of  bis  ehiloren  held  within 
Civ.  Code,  1  1S8.— Harian  t.  Harlan  (CaL)  32. 

t  308.  Civ.  Code.  8  138,  couetrued,  and  AfJd 
to  authorize  the  court  to  order  payment  by  a 
divorced  father  for  the  custody,  care,  or  educa- 
tion of  IiiB  children.— Harlan  r.  Harlan  (Cal.) 
32. 

{  3f)S.  The  word  "care"  in  Civ.  Code,  8  138, 
relating  to  the  care  of  children  of  divorced  par- 
ents, defined.— Harlan  v.  Harlan  (Cal.)  32. 

(  308.  The  power  vested  in  the  court  by 
Civ.  Code,  8  138,  relating  to  tbe  care  and  cus- 
tody of  tbe  children  of  div(»-ced  parents,  A«U 
to  include  tbe  authority  to  require  the  pay- 
ment, by  one  of  the  parties,  of  sums  necessary 
to  care  for  the  children. — Harlan  t.  Harlan 
(Cal.)  32. 

i  30a  Under  Civ.  Code,  8  138,  tbe  court  held 
authorized  to  make  an  order,  after  a  decree  of 


divorce,  for  the  rapport  and  custody  of  the 
children  of  tbe  parties.— Harlan  v.  Harlan 
(Cal.)  32. 

8  308.  The  court,  on  modifying  a  divorce  de- 
cree so  as  to  give  the  custody  of  children  to  the 
mother,  was  entitled  to  continue  the  provision 
requiring  their  support  by  tbe  father.— Evans 
V.  Evans  (Cal.)  lOSi. 

8  909.  Where  a  divorce  decree  requires  the 
husband  to  provide  for  the  maintenance  of  tlie 
children  and  the  support  of  tbe  wife,  tbe  court 
hdd  authorized,  under  Civ.  Code,  1 139,  to  modi- 
fy tbe  order  for  maintenance  and  support.— 
Harlan  v.  Harlan  (Cal.)  32. 

8  810.  Though  a  wife  may  forfeit  her  own 
claims  to  support,  she  cannot  forfeit  or  abandon 
the  daima  oi  bar  diUdren  to  support  by  their 
divorced  father.— Evans  v.  Bvans  (Cal.)  1044. 

8  811.  Under  Code  CIr.  Proc.  8  685.  the 
court  held  authorized,  la  its  discretioo,  to  direct 
execution  for  the  amount  unpaid  on  a  valid 
order  directing  a  divorced  hustmud  to  pay  f<» 
the  support  <^  his  children.— Harlan  r.  Harlan 

DOCUMENTS. 

As  evidence  111  cMl  actions,  see  Bridanee, 

S30-98S. 


See  Oitta. 


DONATIONS. 


DOWER. 


n.  nrcBOATE  xhtebest. 

(B)  BAR,  RELBABE^  OB  FORFEITURBi 

8  62.  One  divorced  before  her  husband's  death 
cannot  daim  a  half  interest  in  land  conveyed 
by  him  alone  before  the  divorce;  the  statute 
giving  such  half  interest  only  where  the  mar- 
riage subsists  at  the  husband's  deatli.— Keasinger 
V.  Slumder  (Kan.)  236. 


DRUGGISTS. 


Bi 


ight  to  store  and  keep  intoxicating  liquors,  sea 
Intoxicating  Uquors,  8  139. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  |8  251-318. 

DUPLICITY. 

In  Indictment,  see  Indictment  and  Information, 
f  125. 

EASEMENTS. 

Public  easements,  see  Dedication ;  Highways. 
I.  OBEATIOK,  EXI8TEMCB,  AND  TEB- 

knrATXOK. 

8  1.  Easement  h«ld  an  interest  In  land  and 
capable  of  creation  or  transfer  only  by  opera- 
tion of  law,  by  grant,  or  by  prescriptimi. — Pren- 
Uce  V.  McKay  (Mont.)  1081. 

8  3.  An  easement  for  a  right  of  way  grant- 
ed over  laud  retained  on  a  conveyance  of  ad- 
joining land  to  connect  with  a  highway  l>ecame 
appurtenant  to  the  land  conveyed,  following  the 
estate.- Davidson  v.  Ellis  (Cal.  App.)  254. 

I  30.  An  easement  for  a  right  of  way  grant- 
ed by  deed  will  not  be  Impaired  by  nonuser, 
however  long.— Davidson  v.  Ellis  (Cal.  App.) 
254. 

8  36.  To  defeat  one's  right  to  a  location  of 
a  right  of  way  granted  on  the  ground  of  aban- 
donment, tbe  burden  ia  on  the  owner  of  the  ser- 
vient estate  to  show  abandonment,  and  to  show 
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acts  performed  And  exp«nBe  iacuned  by  bim 
in  reUaiice  thereon.— DaridMn  T.  Btlii  (Cal. 
App.)  254. 

H.  SaCTEHT  OF  BIOHT,  AND 
OBSTRUCTION. 

{  61.  Where  the  location  of  a  ri^ht  of  wa? 
granted  over  land  retained  on  a  conveyance  of 
adjoining  land  is  contested,  the  owner  of  ei- 
ther the  dominant  or  of  the  servient  estate  can 
procnre  a  decree  fixing  the  right  affirmatively 
and  specifically,  including  the  width  of  the  way. 
—Davidson  t.  Ellis  (Cal.  App.)  254. 

S  61.  A  complaint  to  locate  a  right  of  way 
granted  over  land  retained  on  a  conveyance  of 
adjoining  land  held  to  state  onambignously  a 
cause  of  action.— Davidson  Ellis  (Cal.  App.) 
254. 

I  61.  If,  under  a  grant  of  an  easement  for  a 
right  of  way  across  Jand  retained  on  a  convey- 
ance of  adjoining  land,  to  be  located  by  the 
grantee  within  a  reasonable  time,  the  right  to 
locate  It  was  lost  by  failare  to  exercise  it  with- 
in three  years,  equity  can  locate  it— Davidson 
T.  Ellis  (Cal.  App.)  254. 

EJECTMENT. 

Recovery  of  Indian  lands,  see  Indians,  S  27. 

I.  BIOHT  OF  AOTIOK  AND  DEo 
FENSE8. 

i  6.  The  right  to  the  continued  enjoyment  of 
a  franchise  in  the  waters  of  a  navigable  stream, 
granted  by  a  riparian  owner,  being  an  incor- 
poreal hereditament,  ejectment  will  not  lie  to 
recover  possession  thereof. — Coqaille  Mill  & 
Mercantile  Co.  v.  Johnson  (Or.)  132. 

I  9.  Where  the  successor  of  a  coplaintiff  in 
ejectment  is  substituted  as  a  part^,  he  must 
prevail  by  virtue  of  the  title  to  which  he  suc- 
ceeded, and  not  under  another  title  disconnected 
with  that  originally  asserted.— Casain  v.  Nichol- 
son (Cal.)  190. 

I  9.  Patent  to  public  land  held  sufficient  title 
to  support  ejectm«it. — Northern  Fac.  By.  Co.  v. 
George  (Wash.)  1128. 

I  16.  Under  Mansf.  Dig.  Ark.  S  4476  and. 
T.  Ann.  St.  1899.  {  2942),  no  action  to  recover 
realty,  where  plaintiff  did  not  claim  title,  could 
be  brought  where  plaintiff  had  been  five  years 
out  of  po88eB8ion.-~7^non  v.  Hall  (Okl.)  895. 

I  23.  Where  defendant,  in  a  suit  to  set  aside 
deeds  and  to  recover  possession  of  land,  obtain- 
ed title  both  through  a  deed  from  an  agricul- 
tural society  and  tnrough  a  sale  on  execution 
against  the  society,  the  fact  that  the  acts  of  the 
society  as  to  the  deed  were  ultra  vires  is  imma- 
terial.—Denike  v.  Santa  Clara  Valley  Agr.  So- 
ciety (Cal.  App.)  687. 

t  26.  A  defendant  in  ejectment  may  offer  as 
an  equitable  defense  that  by  fraud  of  the  pred- 
ecessor of  the  person  whose  title  is  sought  to 
be  established  and  from  whom  he  bad  purchas- 
ed the  IfiQd  in  question,  he  received  a  deed* 
which  did  not  include  it. — Casain  t.  Nicholson 
(Cal.)  190. 

II.  JURISDICTION,  PARTIES.  FBO- 
0E88.  AND  JNGIDENTAI.  FBO- 
OEEDINOB. 

Demand  for  change  of  venue,  see  Venne,  I  56. 

nr.  TRZAI.,  JUDOBHENTj,  ENFOBOE- 
MENT  OF  JUDGMENT,  AND 
BEVIEW. 

SSufficieney  of  findings  of  fact,  see  Trial,  |  895. 

8  106.  Where  equitable  defenses  are  inter- 
posed in  ejectment,  the  court  may  dispose  of 
them  first  and  without  a  jury,  and.  if  their  dis- 


position be  adverse  to  defendant,  may  proceed 
to  hear  the  leeal  controvarBy.~Ca88in  t.  Nichoi- 
Bon  (GaL)  190l 


T.  DAMAGE! 
FBO 


MESNE  FBOFITS, 
 ^S,  AND  TAXES. 


S  127.  A  lessee  never  !n  possession  htld  pre- 
sumed not  to  have  paid  rent,  and  hence  the  les- 
sor's successor,  substituted  as  coplaintiff  in  an 
action  of  ejectment  by  the  lessee,  heid  entitled 
to  recover  for  the  use  and  occnpatioD.— Cawin 
v.  NIcholKin  (Cal.)  190. 

ELECTION. 

Between  testamentary  provlsioiia  «ttd  otfaer 
rights,  see  Wills,  |  782. 

ELECTIONS. 

Local  option  elections,  see  Intoxicating  Liq- 
uors, f  33. 

Submission  of  ordinances  and  by-laws  to  po->ii- 
lar  vote,  see  Mnnicipal  Corporatioos,  {  IMS. 

To  determine  qnestion  as  to  removal  of  county 
seat,  see  Counties,  S  35i 

H.  OBDERINO  OR  OAXiUNG  ELEC- 
TION, AND  NOTICE. 

i  42.  The  requirement  as  to  notice  of  a  gen- 
eral election  is  directory,  bnt  the  requirements 
as  to  notice  of  elections  at  which  some  special 
question  Is  to  be  submitted  are  mandatory^— 
Guernsey  T.  McHaley  (Or.)  158. 

TIL  BAIXOTS. 

On  election  upon  question  of  removal  of  oonnty 

seat,  see  Counties,  8S  26,  89. 

I  194.  "Distinguished  ballot"  defined^— Town 
of  Eufanla  v.  Gibson  (Okl.)  665. 

ELEVATORS. 

Liability  of  employer  for  injuries  to  employ^ 
caused  by  employment  of  unlicensed  elevator 
operators,  see  Master  and  Servant,  |  169: 

EMINENT  DOMAIN. 

Public  improvements  by  municipalities,  see  Mn- 
nicipal Corporations,  S§  801-679. 

I.  NATURE,  EXTENT,  AND  DEIXGA- 
TION  OF  FOWEB. 

I  28.  Under  Const  art,  8,  i  15,  the  right  to 
appropriate  water  on  the  land  of  another  may 
be  acquired  by  condemnatim  proceedings.— 
Prontice  t.  M<£ay  (Mont)  1081. 

H.  OOMFENSATIOH. 

(D)  PERSONS  ENTITLED  AND  PAYMENT. 

S  l<t8.  In  eondeninati<»i  proceedings  petition- 
er held  required  to  pay  in  money  for  the  con- 
struction of  a  necessary  farm  crossing  and  wa- 
ter flume  on  defendant's  land.— Qreat  Wwtan 
Ry.  Co.  T.  Ackroyd  (Colo.)  726. 

EMPLOYES. 

Bee  Master  and  Servant 

EMPLOYMENT  AGENCIES. 

License  o^  see  Licenses,  |  5^. 

ENTRY. 

Of  judgment,  see  Judgment  1  289. 

Of  public  lands,  see  Public  Lands.  H  33,  41. 

Re-entry  by  landlord,  see  Landlord  and  Tenant, 

Sfi  290,  291. 
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ENTRY,  WRIT  OF. 

See  Ejectment 

EQUITABLE  DEFENSES. 

In  ejectment,  Bee  Ejectment.  |  26. 

EQUITABLE  ESTOPPEL 

See  Estoppel,  »  66,  Ua 

EQUITY. 

E!|uiUible  defenses  in  ejectment,  see  Ejectment, 

Equitable  estoppel,  see  Betoppd,  H  S6,  110. 

PartUmlar  iuhieot$  of  equitable  iuriadietion  wtd 
eguitaNe  remediet. 

fiee  Cancellation  of  InstrumentB;  Fraudulent 
Conv^ances;  Injanction:  Partition,  ii  63- 
94 ;  Quieting  Title ;  Receivers ;  Reformation 
of  Instruments;  Specific  Performance; 
TruBts. 

XiOcati<Hi  of  easements,  see  Easements,  |  61. 
Belief  against  judgment,  see  Judgment,  H  460- 
463. 

I.  JUBIBDIOTIOir,  PBinCIFIXH,  AXD 
MAZIBEB. 

(A)  NATURE,  GROUNDS.  SUBJECTS.  AND 

EXTENT  OF  JURISDICTION 
IN  GENERAL. 

S  24.  While  equity  will  enforce  forfeitures 
contracted  for,  they  are  not  favored,  and  before 
enforcing  them  coarts  will  seize  upon  any  cir- 
cumstances arising  out  of  the  contract  or  the 
relations  of  the  parties  tendlt^  to  show  a  waiver 
of  the  forfeiture  or  a  new  agreement— Spedden 
T.  Sykes  (Wash.)  752. 

(B)  REMEDY  AT  LAW  AND  MULTIPLIC- 

ITY OF  SUITS. 

S  47.  Hie  purchaser  of  laud  with  an  oat* 
standing  lease  thereon  in  the  possession  of  a 
tenant  of  the  grantor  has  an  adequate  remedy  at 
law  to  test  the  right  of  possession  and  the  valid- 
of  such  lease.— Whitbam  t.  Lshmer  (Okl.) 

(Q  PRINCIPLES  AND  MAXIMS  OF  EQ- 
UITY. 

I  65.  Equity  wfll  refuse  its  aid  to  one  guilty 
of  any  unlawful  conduct— International  Land 
Go.  V.  Marshall  (Okl.)  031. 

Vm.  HEABINO,  SUBMISSION  OF  IS- 
STTES  TO  JUBT,  AND  REHEARING. 

Equitable  defenses  in  ejectment,  see  Ejectment, 

f  loe. 

X.  DEOBEE  AND  ENFOBOEMENT 
THEBEOF. 

{  423.  In  .granting  equitable  relief  under  a 
contract,  the  court  should  go  only  so  far  as  is 
^st— Work  V.  Fidelity  Oil  &  Gas  Co.  (Kan.) 

XI.  BII.I.  OF  REVIEW. 

Review  of  supplemental  decree  in  action  to  es- 
tablish water  rights,  see  Waters  and  Water 
Gouises,  I  S3. 

ERROR,  WRIT  OF.' 

See  Appeal  and  Error. 

ESTABLISHMENT. 

Of  bridges,  see  Bridges.  S  11. 
Of  courts,  see  Courts,  §§  66-91. 


Of  highways,  see  Highways,  (|  25-61 
Of  trusts,  see  Trusts,  if  357-375. 
Of  will.  Me  Wills,  H  211-427. 

ESTATES. 

See  Dower.  ^ 
Created  by  deed,  see  Deeds,  fi  133. 
Created  by  will,  see  Wills,  }  614. 
Decedents'  estates,  see  Execotors  and  Admin- 
istrators. 

Estates  for  jtan,  see  Landlord  and  Tenant. 
Tenancy  In  common,  see  Tenancy  in  Common. 

.  ESTOPPEL 

B^^odgment,  eoe  Judgment,  M  572-625,  eSS^ 

Of  tenant  to  dispute  title  of  landlord,  see  land- 
lord and  Tenant,  {  66. 

To  avoid  or  forfeit  insurance  policy,  see  In- 
surance, H  377-395. 

II.  BT  SEED. 

(A)  CREATION  AND  OPERATION  IN 
GENERAL. 

i  27.  A  deed  of  real  property  sold  by  execu- 
tors, held  not  to  estop  one  of  them,  who  succeed- 
ed to  the  title  of  a  residuary -legatee,  from  at- 
tacking the  Talidity  of  the  sale  made  by  the 
executors.— In  re  Richards'  Estate  (Cal.)  628; 
Granger  t.  ilUchards,  Id. 

I  27.  A  mortgagor  Aefd  not  entitled  to  deny 
its  obligation,  under  a  mortgage  informally  ez- 
ecnted.— Spedden  t.  Syfces  (wash.)  762. 

m.  EQUITABLE  ESTOPPEL. 

Against  licensee  to  deny  riparian  rights,  see 
Licenses,  $  50. 

Authority  of  corporate  officers,  see  Corpora- 
tions, I  425. 

To  deny  priority  of  water  right,  see  Waters  and 
Water  Courees,  {  156. 

To  set  up  title  to  property  taken  in  foreclosure 
of  ^chattel  mortgage,  see  Chattel  Mortgages, 

(A)  NATURE  AND  ESSENTIALS  IN  GEN- 
ERAL. 

8  56.  One  held  estopped  by  hia  conduct  to 
claim  the  amount  to  wnich  he  was  originally 
entitled  under  a  contract.— Wilcox-Rose  Const 
Co.  T.  Evans  (Oal.  App.)  83. 

(E)  PLEADING.  EYIDENGB.  TRIAL,  AND 
REVIEW. 

I  110.  Parties  held  not  mtitled  to  assert  an 
estoppel  on  trial,  where  they  had  an  opportunity 
to  plead  it  and  did  not  do  so.— Tieman  v.  Sachs 
(Or.)  163. 

EVICTION, 

Of  (Mursons  elaimlug  Indian  lands,  see  Indians, 

EVIDENCE. 

See  Depositions ;   Discovery ;  Witnesses. 

Applicability  of  instmctions  to  evidence,  see 
Trial,  SS  250-252. 

Certificate  of  final  entry  of  public  lan^  as  evi- 
dence of  facts  recited  therein,  see  Public 
Lands,  |  41. 

Questions  of  fact  for  jory,  see  Trial,  H  139- 

Reception  at  trial,  see  Trial,  {  68. 
Verdict  or  findiogs  contrary  to  evidence,  see 
New  Trial,  Sfi  66-71. 
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«S  PAGiriC  BEPORTBR. 


Af  to  panieular  faett  or  it»ue$. 

See  Damases,  H  167-189 ;  Decdi,  1 211 ;  Oifts, 
1  48 ;  Jadgment,  I  9S1 ;  Partltenbip,  H  4»- 
54  ;  SUtutes,  }  283. 

AbaQdomoent  of  easement,  Me  Easements,  186. 

Existence  of  resulting  trust,  see  Trusts,  i  88. 

Existence  of  trust,  see  Trusts,  |  44. 

Motive  in  homicide,  see  Homicide,  fi  166. 

Ownership  of  animals,  see  Anlnuili,  |  10. 

Priority  of  water  rights,  Me  Waters  and  Wa- 
ter Ckmrses,  | 

Ratification  of  act  of  corporate  officers,  see 
ConKtratiODS,  {  432.  • 

Validity  of  contract,  see  Gontrat^  |  M. 

In  acttofi*  by  or  ogaiTUt  particuiar  olofm  of 
per«on«. 

See  Depositaries,  |  11 ;    Muntclpal  Corpora- 
tions, SI  818,  818;   Street  Railroads,  |  114. 
Connecting  carrier,  see  Carriers,  {  185. 
Landlord,  see  Landlord  and  Tenant,  |  168. 

in  parUetOar  oMl'oetUms  or  proeeetfia;*. 

See  Aecoant  Stated,  1 19 ;  Divorce,  |  129 ;  Ma- 
lldons  Prosecution,  |  06 ;  Mandamus,  {  168 ; 
Money  Lent,  |  7;  Bepterin,  If  71-72;  Spe- 
cific Performance,  i  121. 

For  equitable  relief  against  judgment,  see  Judg- 
ment, i  461. 

For  injuries  caused  by  act  of  Hrrant,  see  Mas- 
ter and  Servant,  f  830. 

For  injuries  caused  by  defective  street,  see  Mu- 
nicipal Corporations,  U  818,  819. 

For  injuries  caused  by  operation  of  railroad, 
see  Railroads,  f  847. 

For  injuries  caused  by  operation  of  street  rail- 
road, see  Street  Railroads,  {  114. 

For  injuries  from  fires  caused  by  operation  of 
railroad,  see  Railroads,  i  480. 

For  injuries  to  wrvant,  see  Master  and  Servant, 
H  265-281. 

For  loss  or  injuries  to  shipment,  see  Carriers, 
Ifl  133, 

For  negllKence  of  ballM,  sw  Ballmrat,  {  81. 

For  overdraft,  see  Banks  and  Banking^  |  150. 

For  removal  of  officer,  see  Officers,  I  74. 

On  bill  or  note,  see  Bills  and  Notes,  !  497. 

On  bond  of  asseraor,  see  Taxation,  |  670. 

On  fiimtract  to  pay  debt*  of  partnership,  see 
Partnership,  i  296. 

To  determine  water  rights,  see  Waters  and  Wa- 
ter Courses,  S  152. 

To  establish  trust,  sm  Trusts,  t  372. 

To  foreclose  chattel  mortgsfe^  see  Chattd  Mort- 
gages, S  278. 

To  recover  bank  deposit,  see  Banks  and  Bank- 
ing, 8  154. 

To  recover  money  deposited  for  safe-keeping, 
see  Depositaries,  8  11. 

In  crtmitml  pro»€ciition$. 
See  Criminal  Law,  SI  804r^7;    False  Pre- 
tenses, 8  49;    Homicide,  88  166-250;  Lar- 
ceny, S  55;  Rape,  8  54;  Seduction,  8  17. 
For  malictoos  killing  of  animal,  see  Animals, 
8  46. 

For  offenses  acftinst  game  law,  see  Game,  |  9. 

Review  anil  procedure  tkereon  i»  oppeUato 
courts. 

Harmless  error  in  rulings,  see  Appeal  and  Er- 
ror, 88  1047,  1050,  im,  1057,  1058. 

Necessity  of  bill  of  exceptions  to  review  rulings, 
see  Appeal  and  Error,  8  648. 

Presentation  in  appeal  record  for  purpose  of 
review,  see  Appeal  and  Error,  8  697. 

Review  of  questions  of  tact,  see  AiQ>eaI  and 
Error,  8i  997-1010. 

I.  JVDICIAI.  ROTIOB. 

8  20.  The  court  cannot  take  judicial  knowl- 
edge of  tlie  different  methods  or  systems  of 


bookke^lnf.— Walker  Bros.  t.  Skllris  (Utah) 
114. 

8  22.  The  court  will  take  judicial  notice  that 
a  corporation  can  acquire  the  fee  in  toll  locks, 
constructed  in  a  navigable  river,  only  by  legis- 
lative grant— State  v.  Portland  General  Elec- 
tric Co.  (Or.)  160. 

8  46.  Under  Code  Civ.  Proc.  8  1875.  courts 
take  judicial  notice  of  the  existence  and  effect 
of  holidays  declared  by  the  Governor  following 
the  eartteguake  and  conflagration  of  April  18, 
1906.— P(£eim  v.  Meyers  (GaL  App.)  «L 

n.  PKESUMFnOKS. 

At  to  parUeiUmr  futt  or  tstiiefc 
Confirmation  of  land  gtant,  see  Public  Lnndi, 

8  208. 

Constmetion  of  will,  see  WilU,  I  490. 

Effect  of  error,  see  Appeal  ana  Error,  |  103L 

Jurisdiction  of  courts,  see  Courts,  8  35. 

Negligence  of  bailee,  see  Bailment,  8  31. 

Ownership  of  bed  of  navigable  stream,  see  Navi- 
gable Waters,  8  86. 

Privileged  character  of  communication  to  vit- 
ness,  see  Witnesses,  8  222. 

In  porffoiilar  oMl  oetioM  or  proeeedingo. 

For  injuries  from  fire  caused  by  operation  of 
railroad,  see  Railroads,  8  480. 

For  removal  of  officer,  see  Officers,  \  74. 

Presumption  against  repeal  of  municipal  ordi- 
nance, see  Municii»al  Corporations,  8  122. 

8  65.  The  law  presumes  that  a  sheriff  knows 
the  law,  and  that,  when  be  prefers  a  claim 
against  the  county,  the  law  presumes  that  he 
knows  whether  the  law  authorises  tbe  daim  or 
noL— Law  v.  Smith  (Utah)  300. 

8  67.  In  an  action  for  damages  to  land  from 
construction  of  a  railroad  embankment  there- 
on, evidence  \eld  insufficient  to  support  a  find- 
ing as  to  value.  Code  Ciy.  Proc.  8  1963.  subd. 
3£— McDoni^d  t.  Sonthran  Pac;  R.  Co.  (CaL 
App.)  686. 

8  75.  Svldence  withheld  liy  a  ptr^  la  pre- 
sumed to  be  adverM  to  Um.— Del  Campo  t. 
Camarillo  (Gal.)  1049. 

8  80.  The  common  law  of  anotlier  state  gor- 

erning  commercial  transactions  will  be  presum- 
ed, in  the  absence  of  proof,  to  be  the  same  as 
that  of  Kansas.— Sykes  r.  Citizens'  Nat.  Bank 
of  Des  Moines,  Iowa  (KanJ  206. 

8  80.  In  the  absence  of  proof  to  the  con- 
trary, Add  that  it  will  be  presumed  that  the 
law  of  Alaska  is  the  same  as  Ballinger'a  Ann. 
Codes  ft  St  I  4831  (Pierce's  Code,  f  269).  per* 
mitting  a  woman  to  sue  for  her  ovm  seductim.— 
Murrifla  v.  Ouis  (Wash.)  100. 

8  88.  The  law  presumes  that  public  officials 
discharge  their  duties  in  conformity  with  the 
statutes,  and  the  burden  of  showing  the  con- 
trary rests  on  him  who  relies  thereon. — McLean 
v.  l^rmera'  Highline  Canal  &  Rewrvoir  Co. 
(Colo.)  16. 

m.  BURDEir  OF  P&OOF. 
A§  io  parftcnlar  facts  or  ttwet. 
Aband(mment  of  easements,  see  Basonents.  |  86. 

•  /»  portfealar  civil  aofiont  or  praoeedtngt. 

See  Account  Stated,  8  19;  Malleiona  Ptobccu- 
tion,  8  56;  Money  Lent,  |  7. 

For  equitable  relief  against  judgment,  see  Judg- 
ment. 8  461. 

For  injuries  to  Mrvant,  see  Master  and  Servant 

8  265. 

On  bill  or  note,  see  Bills  and  Notes,  |  497. 
To  foreclose  chattel  mortgage,  see  Chattel  Moct- 
gages,  8  278.  7 
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XT.  RXXEVANOT.BIATEBUXITY.AITD 
COMPETEHOT  XH  GEMEBAI.. 

<A)  PACTS  IN  ISSUE  AND  RELEVANT 

TO  ISSUES. 

^  116.  Wbere  a  particular  kind  or  class  of 
evidence  is  available  which  in  its  nature  is  best 
calculated  to  establish  the  question  in  Issue,  It 
must  be  produced  if  required  by  the  adverse 
party,  and  if  it  Is  not  self-explanatory  it  should 
be  explained  to  the  court  or  Jury,  so  that  it 
may  be  civen  sticfa  weisbt  as  It  may  be  entitled 
to.— WaUur  Bros.  t.  SUiris  (Utii£)  114. 

(B)  RBS  QESTiB. 

S  127.  Expressions  of  pain  made  by  a  person 
injured  held  admissible  as  a  part  of  the  res 
eestn.— Denver  Oity  Tramway  Oo.  T.  Martin 
(Cola)  836. 

(G)  SIMILAR  FACTS  AND  TRANSAC- 
TIONS. 

In  action  (or  injuries  from  Sre  wt  by  locomo* 
tlves,  see  Railroads.  |  481. 

(E)  COMPBTENCT. 

{  165.  Reepondents  held  not  entitled  to  ob- 
ject  to  petitioners'  parol  evidence  to  establish 
title  to  water  rights.— Bates  v.  Hall  (Colo.)  3. 

-v.  BEST  AMD  SEOOHDAKTEVXDEMOE. 

I  182.  A  decree  as  roread  oa  tbe  record  is 
the  best  evidence  of  what  was  adjadicated.^ 
Bates  T.  Hall  (Colo.)  8. 

i  187.  Whether  the  preliminary  proof  la 
Dufficient  or  not  to  entitle  account  books  to  be 
offered  in  evidence  is  In  the  first  instance  to  be 
passed  on  by  the  trial  conrt— Wallter  Bros.  v. 
SkUria  (Utah)  114. 

vzx.  ADmuaom. 

<A)  NATURE.  FORM.  AND  INCIDENTS  IN 
GENERAL, 

i  213.  An  offer  to  compromise  by  way  of  se- 
curing the  claim  cannot  be  shown.— National 
Bank  of  Commerce  v.  Cougar  (Wash.)  907. 

<D)  BY  AGENTS  OR  OTHER  REPRESEN- 
TATIVES. 

S  242.  Declarations  of  an  agent  not  relating 
to  matters  as  to  which  he  is  authorised  to  give 
infozmatioii,  imd  which  relate  only  to  _pa8t 
transactions,  are  hearsay.— J.  I.  Case  Plow 
Wodn  T.  VnMSet  (Kan.)  787. 

i  244.  Admissibility  of  declarations  o'f  agent 
of  a  corporation  determined.— J.  I.  Case  Plow 
WoAs  V.  Pulstfer  (Kan.)  787. 

I  263.  Under  Code  Civ.  Proc.  S  1870,  snbd. 
6,  declarations  of  one  conspirator  made  while 
the  conspiracy  was  pending  held  admissible 
against  £U  conspirators.— Du  Gampo  v.  Cam- 
arUlo  (Cal.)  104S. 

t  258.  Under  Code  Civ.  Proc.  S  1870,  dec- 
clarations  of  one  conspirator  held  inadmissible 
against  a  co-conspirator  to  prove  the  conspire 
acy.— Del  Campo  v.  Camarillo  (Cal.)  1049. 

i  253.  The  object  of  a  conspiracy  to  obtain 
title  to  land  held  to  have  been  accomplished 
rendering  the  deelaratlc«i8  of  a  conspirator 
thereafter  made  inadmissible  against  a  co-con- 
spirator-rDel  Gunpo     Gamanllo  ((3al.)  104B. 

TUX  DEOLAKATIOHS. 

(E)  PROOF  AND  EFFIK3T. 

{  313.  That  persons  residing  in  England  who 
f'xecuted  a  power  of  attorney  to  transfer  their 
interest  in  a  contract  were  the  heirs  of  a  de- 
feased beneflciary  under  the  contract  was  estab- 
lished by  testimony  of  witnesses,  members  of 


the  family  to  whicb  decedent  belonged,  that  they 
had  received  letters  and  taneral  notices  from 
such  persons  in  Ejngland.— Feajnley  v*  Feamley 

(Colo!r819. 

Z.  DOOUMEMTABT  EVIDEKOE. 

Fees  for  certifying  as  coets,  see  Owts,  |  181. 

(A)  PUBLIC  OB  OFFICIAL  ACTS,  PRO- 
GBEDINOS,  RECORDS,  AND 
CERTIFICATES. 

t  880.  As  Gen.  St  1001,  8  1005,  requirea  a 
note  of  publication  to  be  arocnded  to  tbe  entry 
of  an  ordinance  In  the  ordinance  book,  if  no 
notation  is  made,  tbe  ordinance  held  inadmis- 
sible without'  other  proof  of  publication. — At- 
chison. T.  &  S.  F.  Ry.  Go.  v.  Baker  (Kan.)  804. 

(O  PRIVATE  WRITINGS  AND  PUBLICA- 
TIONS. 

Tax  deed,  see  Taxation,  f  788. 

(D)  PRODUCTION.  AUTHENTICATION, 
AND  EFFECT. 

I  370.  Under  B.  &  G.  Gomp.  8  5^7,  made 
applicable  to  chattel  mortgages  by  section  6634, 
requiring  a  certificate  of  the  time  and  place  of 
record  of  a  conveyance,  such  certificate  of  rtc- 
ord  on  a  chattel  mortgage  held  evidence  of  such 
facts  only  when  Identified  and  offered  In  evi- 
dence, it  not  being  a  part  of  the  "conveyance 
duly"  acknowledged  which  is  made  evidence  by 
section  6355,  but  an  independent  instrument. — 
Ayre  v.  Hixson  (Or.)  615. 

8  374.  Testimony  oi  a  witness  that  he  was 
acquainted  with  the  handwriting  of  persons  ex- 
ecuting a  power  of  attorney,  and  vutt  In  his 
opinion  the  signatures  were  genuine,  and  that 
the  signature  of  an  attesting  witness  was  gen- 
uine, was  sufiicient  to  render  such  power  of  at- 
torney admissible  in  evidence.— Fearnley  T. 
Feamley  (Colo.)  810. 

5  383.  Where  a  portion  of  a  letter  was  ir- 
relevant to  any  issue,  defendant,  after  the  ad- 
mission of  a  part,  was  not  entitled  to  the  ad- 
mission of  the  balance  under  Code  Civ.  Proc 
8  1854.— John  Brenner  Go.  t.  King  (Cal.  App.) 
1077. 

8  383.  Where  the  entries  in  books  of  account 
are  not  stated  in  a  form  which  is  self-explana- 
tory, it  is  essentia]  that  they  be  explained  by. 
proper  evidence.  —  Walker  Bros.  v.  Skliris 
(Utah)  114. 

XL  FABOI.  OB  BXTBIWMO  EVIDEKOE 
AFFEOTINO  WKITINOB. 

(A)  CONTRADICTING,  VARYING,  OB  ADD- 

ING TO  TERMS  OF  WRITTEN 
INSTRUMENT. 

8  425.  Certain  evidence  held  properly  admit- 
ted, over  objection  that  it  contraoicted  a  written 
lease,  as  sn^  lease  was  merely  collateral.— Na- 
tional Bank  of  Commerce  v.  Gougar  (Wash.) 

607. 

(B)  INVALIDATING  WRITTEN  INSTRU- 

MENT. 

8  434.  Parol  evidence  held  admissible  to  sho^ 
that  note  was  procured  by  fraud.— White  t. 
Smith  (Kan.)  766. 

(C)  SEPARATE  OR  SUBSEQUElNT  ORAL 

AGREEMENT. 

8  441.  One  signing  a  promissory  note  as  prin- 
cipal cannot  set  up,  as  against  the  payee,  an  in< 
dependent  collateral  agreement  exempting  him 
from  liability  or  limitmg  his  liability  thereon. 
—Anderson  v.  Ikficchell  (Wash.)  751. 

8  443.  A  verbal  promise  and  a  will  and  other 
writings  held  to  constitute  a  single  tranaactioMj^ 
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BO  aa  to  defeat  the  contentioD  that  the  verbal 
promise  was  invalid  as  tending  to  vary  the  terms 
of  the  wiJ]  hy  paroL— Feamley  t.  Feamley 
(Colo.)  819. 

I  444.  Parol  evidence  held  admissible  to 
show  that  it  was  agreed  that  a  note  ebould  be 
retunied  if  a  certain  person  or  number  of  pet^ 
sons  did  not  also  sign  It— White  ▼.  Smith  (Kan.) 
766. 

(D)  CONSTRUCTION  OR  APPLICATION  OF 
LANGUAGE  OF  WRITTEN 
INSTRUMENT. 

S  450.  An  assignment  of  a  mining  lease  with 
option  to  purchQjse  held  ngt  ambiguous,  or  un- 
certain eo  as  to  admit  explanation  bj  parol.— 
Pollard  T.  Sayre  (ColoJ  810. 

S  450.  A  mining  lease  with  option  to  pnr- 
ch&se  held  not  ambiguous  or  uncertain  so  as  to 
admit  explanation  by  parol. — Pollard  t.  Sayre 

(Oolo.)  816. 

8  450.  A  scrivener's  use  of  the  technical  term 
"agent"  in  a  recital  of  a  deed  directing  its  de- 
posit for  delivery  on  the  grantor's  death  held  to 
render  the  deed  ambiguous  so  as  to  permit  the 
introduction  of  parol  evidence  to  show  the  gran- 
tor's intent  to  make  a  present  delivery.— Max- 
well V.  Harper  (Wash.)  7S6. 

ZXI.  OFINIOIf  ETXDEMOB. 

(A)  CONCLUSIONS  AND  OPINIONS  OP 
WITNESSES  IN  GENERAL. 

Review  of  discretion  of  court,  aee  Anneal  and 
Error,  |  971. 

S  471.  A  statement  of  a  witness  held  objec- 
tionable as  a  coDCluaion.— Cragg  v.  Los  Angeles 
Trust  Co.  (Cal.)  1063. 

S  474.  A  nonexpert,  who  has  observed  trains 
running,  may  testify  as  to  the  speed  of  a  train 
which  he  saw  at  the  time  in  question.— Nichols 
V.  Chicago,  B.  &  Q.  K.  Co.  <Colo.)  808. 

{E  474.  The  probative  value  of  nonexpert 
opinion  of  the  condition  of  one's  health  held  to 

depend  on  the  witness'  opportunity  for  obser- 
vation.— Fearon  v.  Mollins  (Mout.)  650. 

fi  474.  Where  a  witness  stated  that  he  had 
not  known  plaintiff  intimately  for  the  past  six 
years,  but  had  seen  her  frequently  during  that 
time,  he  was  competent  to  state  the  condlti<m  of 
her  health.— Fearon  v.  Mullins  (Mont.)  650. 

(C)  COMPETENCY  OF  EXPERTS. 

S  546.  There  Is  no  fixed  role  by  which  a  trial 
judge  shall  determine  the  exact  degree  of  knowl- 
edge and  skill  an  expert  shall  possess.- Carscall- 
en  V.  Coeur  d'  Alene  &  St.  Joe  TranBp.  Co.  (Ida- 
ho) 622. 

XXV.  WEIGHT  AND  SUFFIOIENOT. 

Necessity  of  making^  motion  for  new  trial  for 
purpose  of  reviewing  sufficiency,  see  Appeal 
and  Error,  §  2*J4. 

Province  of  court  and  Jury  in  general,  see  Trial, 
i  194. 

Question  for  jury,  see  Trial,  S  139. 

As  to  particular  facta  or  iaauea. 
Existence  of  partnership  see  Partnership,  fi  52. 
Existence  of  trust,  see  'Trusts,  %  44. 
Interest  in  partnership,  see  Partnership,  (  54. 
I^aw  of  foreign  state  as  to  negotiability  of 

notes,  see  Bills  and  Notes,  3  51G. 
Ratification  of  act  of  corporate  officera,  see  Cor- 

porationa,  |  432. 
Validity  of  deed,  see  Deeds,  {  211. 

In  particular  civil  actiona  or  proceedinga. 
See  Account  Stated,  |  19:  Debt.  AcUon  of,  { 

16;   Divorce,  f  129;   PartiUon,  S  63. 
For  death  caused  by  operation  of  railroad,  see 
^  Railroads,  $  398. 


For  injuries  from  fire  caused  by  operation  of 
railrcud,  see  Railroads,  I  482. 

For  injuries  to  servant,  see  Master  and  Serv- 
ant, §§  276-281. 

For  overdraft,  see  Banks  and  Banklnc  |  150. 

To  determine  water  rights,  see  Waters  and 
Water  Courses,  |  152. 

To  foreclose  chattel  mortgage,  aee  Chattel  Mort- 
gages, {  278. 

To  recover  bank  depoeita,  see  Banks  and  Bank- 
ing, f  1&4. 

EXAMINATION. 

Of  person  accused  of  crime,  see  Criminal  Law, 

|S  238,  243. 
Of^tnesses  in  general,  see  Witnesses,  |f  248- 

EXCAVATIONS. 

In  streets,  liabilities  for  injuries,  see  Municipal 
Corporations,  {  821. 

EXCEPTIONS. 

For  purpose  of  review,  see  Appeal  and  Error, 

IS  263^. 
In  deeds,  see  Deeds,  S  141. 
JurisdictioD  of  particular  appellate  courts  to 

allow  exceptions  refused       trial  eoortt,  aee 

Courts.  S  212. 

To  pleading,  see  Pleading,  {|  193-21^ 

EXCEPTIONS,  BILL  OF. 

Necessity  for  purpose  of  review,  see  Appeal 
and  Error,  H  545-548;  Criminal  Law,  | 
1090. 

Persons  bound  by  attached  stipulation,  see  Stip- 
ulations, I  17. 

Settlement  of  for  purpose  of  review,  eee  Crim- 
inal Law,  I  l<m. 

Taking  exceptions  at  trial,  see  Criminal  Law, 

H.  ■ETTI.EMENT.  SiaKIHO,  AHD 

S  32.  The  proper  method  of  authenticating 

the  papers  on  appeal  from  an  order  is  br  bill 
of  exceptions  signed  by  the  judge  and  tht  by 
the  certificate  of  the  clerk. — MuMy  v.  D.  II. 
McEwen  Lumber  Co.  (Cal.)  1062. 

§  53.  The  appellate  court  will  not  compel 
settlement  of  a  bill  of  exceptions  in  a  divorce 
suit,  jurisdiction  of  the  appeal  in  which  is,  under 
Const,  art  6,  8  4,  in  the  Supreme  Court.— Stew- 
art V.  Torrance  (Cal.  App.)  396. 

S  56.  Under  Sup.  Ct  Rule  No.  29  (64  Pac 
xii>  a  certificate  ot  the  clerk,  on  appeal  from 
an  order,  held  insofflcient,  as  failing  to  show 

that  the  transcript  contained  al)  of  the  papers 
used  on  the  hearing  of  the  motion  for  the  order. 
—Muzzy  V.  D.  H.  McEwen  Lumber  Co.  (Cal.) 
1062. 

S  58.  Service  of  a  bill  of  exceptions  should 
be  made  upon  the  attorneys  of  record  of  the  ap- 
pellee, rather  than  upon  appellee.— Walker  Bros. 
V.  Skliris  (Utah)  114. 

EXCESSIVE  DAMAGES. 

See  Damage^  H  181,  182. 

EXCHANGE  OF  PROPERTY. 

S  8.  Fraud  in  concealing  liens  on  property 
conveyed  to  plaintiff  in  an  exchange  held  ground 
for  rescission.— Shopbell  v.  Boyd  (Gal.  AppO  69. 

EXCISE. 

Regulation  of  traffic  in  intoxicating  liquors,  see 
Intoxicating  Liquors. 
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EXCUSABLE  HOMICIDE. 

8es  Bomicide,  H  112-117. 

EXECUTION. 

See  Qaraishment. 

Exemptions,  see  Exemptions;  Homestead. 

H.  PBOPERTT  SUBJECT  TO  EXECIT- 

TlOlf. 

{  50.  Under  the  expreaa  proTisions  of  St. 
1859,  p.  104,  e.  110,  iucrlculcural  80cietie«  or- 
nmlEed  under  the  act  nave  authorH?  to  mU, 
lease,  and  dispose  of  its  lands  at  pleasure,  and 
bence  its  lands  could  be  sold  under  ^ecution. 
— Denike  t.  Santa  Clara  Valley  Agr.  Sodetj' 
<Cal.  App.)  687. 

Z.  ftlTPPIXMEKTART  PBOOEEDIKOS. 

Persons  entitled-m  notice  of  appeal,  see  Appeal 
and  Error,  S  04. 

S  358.  Supplementary  proceedings  are  not 
merely  incidental  to  the  original  action,  but 
constitute  new  proceedings  involving  new  parties 
ajid  issues— McKenzie  Hill  (CaL  Ajm.)  63 ;  In 
re  San  Francisco  Stock  ft  BzchajvelBoiaid,  Id. 

i  385.  Supplementary  proceedings  as  to  the 
garnishee  are  original  proceedings  In  the  nature 
of  a  creditors'  bill.— McKeozle  v.  Hill  (Cat.  App.) 
55;  In  re  San  Francisco  Stock  ft  E)schange 
Board,  Id. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Wills. 

Testamentary  trustees,  see  Trusts. 
Testimony  as  to  transaetlona  with  decedents, 
see  Witnesses.  |  165. 

XX.  APPOnfTMEKT,  QUAUFICATIOM, 
AHB  TENVBE. 

g  17.  Rev.  St.  1887,  f  53G6,  held  to  be 
coDStmed  in  connection  with  section  5351, 
snbds.  1,  2,  8,  ^  6,  11,  and  section  5365,  and, 
where  a  nnmber  of  persons  are  requesting  the 
appointment  of  strangers  for  administrator  of 
an  estate,  or  persons  falling  within  subdivision 
11  of  section  5351,  and  only  one  of  the  persons 
making  nidi  requests  falls  within  the  classes 
of  preferred  persons  named  by  section  6366,  and 
the  first  five .  subdivisions  of  section  5361,  such 
person  is  entitled  to  nominate  any  competent 
person  for  administrator,  and  it  is  the  duty  of 
the  court  to  appoint  the  person  so  mentioned.— 
In  re  Daggett's  Estate  (Idaho)  849 ;  Thomas  v. 
Matthews,  Id. 

I  17.  Where  a  person  entitled  to  administer 
upon  an  estate  files  an  application  under  Rev. 
St.  1887,  I  6365,  requesting  the  appointment  of 
some  other  competent  person,  suui  application 
is  addressed  to  the  court's  discretion.— In  re 
Daggett's  Estate  (Idaho)  849 ;  Thomas  t.  Hat- 
thews,  Id. 

I  17.   Under  Rev.  St  1887,  |  6351,  sobds. 

I,  2.  8,  etc.,  the  surviving  husband  or  wife  alone 
held  entitled  to  nominate  some  other  person  for 
appointment  gs  administrator,  and  have  such 
person  advanced  to  the  rank  of  the  one  making 
the  nomination.— In  re  Daggett's  Estate  (Idaho) 
8^;  Thomas  v.  Matthews,  Id. 

I  17.  Under  Rev.  St  1887,  |  6351,  snbds. 
1,  2,  8,  4,  5,  11,  held,  that  persons  falling 
within  subdivisions  4  and  5  cannot  nominate 
for  administrator  a  person  Calling  within  sub- 
-dlvlslon  11,  and  have  that  person  advanced  to 
their  rank.— In  re  Daggett's  Estate  (Idaho)  849 ; 
^omas  V.  Matthews,  Id. 


IV.  COLLECTION  AHD  MAlTAOSMEIfT 

OF  ESTATE. 

(A)  IN  GENERAL. 

i  07.  An  executor's  right  to  employ  counsel 
depends  npon  the  right  to  litigate.— ui  re  Ri- 
viere's ESiUte  (Cal.  App.)  46. 

%  106.  An  administrator  is  directly  respon- 
sible to  the  estate  for  moneys  improperly  loaned 
to  or  expended  for  the  benefit  of  the  estate. — In 
re  Pretwell's  Estate  (Cal.)  1058;  Crabtree  v. 
Fretweil,  Id- 

I  128.  A  complaint  In  an  action  by  legatees 
agaiiut  the  administrator  of  the  executrix  held 
not  to  state  a  cause  of  action  against  the 
administrator  personally  In  view  of  Code  Civ. 
Proc.  I  1853.-BQxke  t.  Magulre  (CaL)  21. 

(B)  RlQAIi  FBOPERTT  AND  INTERESTS 
THEREIN. 

I  188.  A  judgment  In  proceedings  to  require 
executors  to  account  for  the  rents  and  profits  of 
real  estate  which  they  had  sold  held  not  a  con- 
firmation of  the  sale.— In  re  Ridiards'  Estate 
(Cal.)  528;  Granger  t.  Richaida.  Id. 

I  138.  Execntors  authorized  to  sell  real  estate 
held  to  be  required,  on  making  such  a  sale,  to 
report  the  same  to  the  court  and  obtain  a  con- 
firmation thereof,  to  convev  the  legal  title.— In 
re  Richards*  Estate  (Cal.)  528;  Granger  v.  Rich- 
ards, Id. 

i  144.  Persons  Interested  in  the  estate  held 

entitled  to  elect  to  have  a  sale  made  by  execu- 
tors to  a  co-executor  confirmed  or  rejected. — In 
re  Richards'  Estate  (Cal.)  528 ;  Granger  v.  Rich- 
ards, Id. 

{  148.  Where  a  sale  by  executors  to  a  co- 
executor  was  refused  confirmation,  the  execu- 
tors were  required  to  return  the  purchase  price 
paid.— In  re  Richards'  Estate  (Cal.)  528;  Oran* 
ger  V.  Richards,  Id. 

S  149.  A  purchase  by  one  of  three  executors 
empowered  to  sell  real  estate  is  Toldable  only 
at  the  instance  of  those  interested  in  the  es- 
Ute.— In  re  Richards'  Estate  (Cal.)  528 ; 
Granger  v.  Richards,  Id. 

I  149.  Executors  empowered  to  sell  real  es- 
tate, who  sold  real  property  to  a  coe^cecutor. 
Acid  entitled  to  rescind  the  sale  for  the  fraud  of 
the  ooexecntor.— In  re  Richards'  Estate  (Gal.) 
528;  Granger  t.  Richards,  Id. 

t  149.  Where  a  sale  by  executors  to  a  co- 
executor  was  confirmed  without  the  knowledge 
of  those  interested  in  the  estate  that  the  co- 
executor  was  the  purchaser,  those  interested 
might  sue  to  rescind  the  sale  or  to  havtf  it  de- 
clared that  the  coexecutor  held  title  in  trust 
for  the  estate.— In  re  Richards'  Estate  (CaL) 
528;   Granger  v.  Richards,  Id. 

fi  149.  Where  an  action  was  brought  to  re- 
scind a  sale  by  execntors  to  a  coexecutor  or  to 
have  a  trust  declared  after  the  sale  had  been 
confirmed,  the  estate  conid  not  recover  wlthont 
returning  or  offering  to  return  the  purchase 
money  after  an  accounting. — In  re  Richards' 
Estate  (Cal.)  628;   Granger  v.  Richards,  Id. 

I  149.  In  an  action  by  a  purchaser  from 
executors  for  the  possession  of  real  estate, 
brought  after  the  court  had  refused  to  confirm 
the  sale,  the  executor  and  residuary  legatee  as- 
sailing the  sale  is  not  entitled  to  the  possession 
without  restoring  the  pardiaae  price  paid,  aft- 
er an  accounting  between  the  parties.— In  re 
Richards'  Estate  (CalJ  628;  Granger  t.  Rich- 
ards, Id. 

V.  ALLOW AWOES  TO  BUAVIVLHO 

WIFE,  BnWBAlID,  OR 
CHELDBEK. 

{  184.  That  a  former  admlnlstratifx  loaned 
or  gave  to  the  widow  without  authority  funds 
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q(  the  Mtate  did  not  affect  the  widow's  right 
to  a  family  allowance. — In  ze  Fretwell's  Eb- 
tat«  (Cal.)  1058;  Grabtree  t.  Fretwell.  Id. 

§  190.  That  an  application  for  a  family  al- 
lowance was  not  made  until  more  than  three 
years  after  administration  did  not  impair  the 
widow's  right  thereto.— In  re  Fretwell's  Estate 
(Cal.)  lOSST;  Crabtree  t.  Fretwell,  Id. 

I  104.  That  a  family  allowance  was  ordered 
to  run  for  12  months  from  decedent's  death, 
instead  of  12  months  after  grantina  letters  tea- 
tamentarr,  as  provided  by  Code  Civ.  Proc.  { 
1466,  htld  a  nonprejudicial  irregularity.— In  re 
FretweU's  Estate  (Cal.)  1058;  Cralitree  v. 
fretwell.  Id. 

VI.  ALLOWAirOE  AMD  PATMEMT  OF 
CLAIMS. 

(A)  LIABILITIES  OP  ESTATE. 

{  21&  Under  the  Constitution  and  statutes, 
and  Mills'  Ann.  St.  H  4780.  4791,  4705.  4807. 
4808,  the  estate  of  a  decedent  Is  primarily  liable 
for  reasonable  expenses  for  l«>gal  services  law- 
fully  incurred  in  the  administration  of  the  es- 
tate—United States  Fidelity  &  Guaranty  Co. 
T.  People  (Colo.)  828. 

S  218.  Mills'  Ann.  St.  S  480o.  held  to  cover 
cases  where  the  administrator  or  executor  makes 
advances  from  his  own  funds  for  certain  ex- 

Knses,  or  where  be  makes  himself  individually 
ble  therefor,  Independent  of  his  i^Bcial  char- 
acter.—United  States  IMdeliW  ft  Guaranty  Co. 
T.  People  (Colo.)  828. 

f  218.  An  administrator  or  executor,  who  em- 
ploys and  pays  persons  for  services  in  connec- 
tion with  the  estate,  held  entitled  in  equity  to 
reimbursement  from  the  estate  through  an  or- 
der of  court. — United  States  Fidelity  &  Guar- 
anty Co.  T.  People  (Colo.)  828. 

(B)  PRESENTATION  AND  ALLOWANCE. 

Collateral  attack  on  decree  allowing  claim,  see 

Judgment,  {  475. 
Pleading  adjudication  of  claim,  see  Judgment, 

«  940. 

Kigbt  to  renew  motion  for  allowance  fOr  at- 
torney's fees,  see  Motions,  §  42. 

8  222.  A  trust  deed  on  a  homestead  held  not 
a  lien  within  Code  Civ.  Proc.  8  1475.  so  that  it 
was  unnecessary  to  present  the  claim  for  the 
debt  secured  thereby  to  the  administrator  as  a 
condition  precedent  to  enforcing  the  trost  deed. — 
Atheam  v.  Ryan  (CaL)  390. 

(D)  PBIOBITIES  AND  PAYMENT. 

it  201.  A  daim  for  legal  Ber\'ices  in  the  set- 
tlement of  an  estate  of  decedent  hfld  a  claim  of 
the  second  class,  within  Mills'  Ann.  St.  J  4780, 
which  need  not  be  filed  within  the  period  pre- 
scribed by  the  statute  for  the  filing  of  the 
claims  of  the  fourth  class.— United  States  Fi- 
delity &  Guaranty  Co.  v.  People  (Colo.)  828. 

f  261.  Under  Mills'  Ann.  St.  8  4780.  the 
statutory  demands  of  the  fourth  class  held  lim- 
ited to  debts  contracted  by  a  decedent  or  result- 
ing from  obligations  incurred  by  him. — United 
States  Fidelity  &  Guaranty  Co.  v.  People  (Colo.) 
828. 

S  261.  Expenses  incurred  In  connection  with 
the  administration  of  the  estate  of  a  decedent 
held  "demands  against  his  estate,"  within  Mills' 
Ann.  Ht.  I  4870.— United  HUtes  Fidelity  ft 
Guaranty  Co.  t.  People  (Colo.)  828. 

8  208.  .  An  administrator  held  bound  to  i>ay 
a  judgment,  though  a  special  order  directing 
payment  was  not  made'—United  States  Fidel- 
ity ft  Guaranty  Co.  v.  People  (Colo.)  828. 

VII.  DI8TBIB1TTION  OF  ESTATS. 

I  314.  A  complaint  In  an  action  against  the 
estate  of  an  executrix  of  a  will  under  which 
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plaintiff  claims  for  a  share  of  property  alleged 
to  hare  been  concealed  held  insufficient  for  un- 
certainty as  to  description  of  the  alleged  con- 
cealed property.— Buike  r.  Magnire  (Cal.)  21. 

8  314.  Under  Code  Civ.  Proc.  «  1493,  1500, 
a  complaint  in  an  action  against  an  estate 
held  demurrable  for  failing  to  state  that  a 
claim  therefor  had  been  presented  to  the  ad- 
ministrator.—Burke  T.  Haguire  (Cal.)  21. 

8  314.  Rev.  Codes,  88  7670-7672.  held  t» 
prescribe  exclusive  piwedure  preventing  de- 
termination of  an  heir's  rights  in  a  proceeding 
under  section  7669.— In  re  Fleming's  Estate 
(Mont.)  648;  Lockwood  v.  Fleming.  Id. 

8  315.  Where  the  probate  of  a  will  devising 
real  estate  to  devisees  named  was  valid  and 
effectual,  any  error  in  the  distribution  of  the 
estate  could  not  be  taken  advantage  of  br  betis 
disinherited  by  the  will.— Del  Campo  t.  Cam- 
arllio  (Cal.)  1040. 

8  315.  Wliere  a  will  Is  valid  and  binding,  a 
decree  of  distributiiHi  under  it  veata  Oa  prop- 
erty devised  in  the  devisee.— Del  Guptt  v. 
Camarillo  (Cal.)  1049. 

X.  ACTIONS. 

Actions  against  to  establish  or  enforce  trDsts, 
see  Trusts,  8  371. 

Pleading  in  avoidance  of  llmitationa  in  action 
by  beneficiaiy  under  will  for  recomy  of  b«- 
quest,  see  Umltatltm  of  Actiona,  1  102. 

XI.  AOOOUHTIMO  AHB  ■ETTLmEMT. 

(A)  DUTY  TO  ACCOUNT. 

8  465.  The  superior  court  had  jurisdiction. 
In  settling  the  accounts  of  an  administrator, 
to  determine  the  amount  of  money  or  prop- 
erty of  the  estate  which  bad  come  into  his 
hands,  and  to  charge  him  therewith. — In  re 
Hall's  Estate  (Cal.)  260;  Cracker  r.  HaU.  Id. 

(O  CHARGES  AND  CREDITS. 

fi  485.  Effect  of  Code  Civ.  Proc.  (  1616.  au- 
thorizing allowances  for  legal  services  to  an 
executor,  stated.- In  re  Riviere's  Elstate  (Cal. 

App.)  46. 

(E)  STATING,   SETTLING,  OPENING. 
AND  REVIEW. 

8  510.  If  an  administrator  is  improperiy 
charged  with  funds  as  belonging  to  the  estate, 
his  remedy  Is  by  appeal  from  the  decree  set- 
tling his  final  account — In  le  Hall's  Estate 
(Car.)  260 :  Crocker  t.  Hall.  Id. 

xm.  uABiunES  oir  adhxhibtba. 

TlOir  BONDS. 

Ameodment  of  pleading,  see  Pleading,  8  236. 
Pleading  adjudication  of  claim  against  estate* 
in  acbon  on  bond,  see  Judgment,  |  9^ 

EXEMPTIONS. 

See  Homestead. 

From  taxation,  see  Taxation,  f  2SL 

IT.  PROTECTION  AND  ENFORCB- 
MENT  OF  RIGHTS. 

8  10&  While  the  method  prAvided  by  Bal- 
linger's  Ann.  Codes  ft  St.  8  S255  (Pierce's  Code. 
8  848),  for  a  debtor  to  claim  personal  property 
as  exempt,  is  not  excluitive  in  garnishment  pro- 
ceedings, yet.  if  a  debtor  adopts  it,  DOtoIng 
short  of  substantial  compliance  will  avail. — 
United  States  Fidelity  ft  Oaaranty  Co.  t.  H<d- 
lenshead  (Wash.)  740. 

8  119.  Under  Ballinger's  Ann.  Codes  ft  St. 
8  5410  (Pierre's  Code.  8  503).  claims  to  exemp- 
tionK  mnde  by  defendant  in  garnishment  pra- 
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ce«diDsi  Md  too  late.— United  States  IldeUty 
A  Ooamntr  Co.  y.  HoUetuhead  (Waab.)  749. 

I  119.  In  die  absence  of  a  statute,  the  claim 
of  personal  exempti^  most  be  made  wltbln  a 
reasonable  time,  and  a  claim  made  at  any  time 
before  sale  under  execution  comes  withm  the 
nile.— United  States  fidelity  it  Ooarsnty  Go.  v. 
Hollenshead  (Wash.)  749. 

S  123.  One  claiming  that  property  levied  on 
or  attached  under  due  process  is  exempt  must 
make  full  disclosure.— United  SUtes  Fidelity 
A  Guaranty  Co.  t.  Hollenshead  (Wash.)  749. 

'  i  126.  Jhe  right  to  claim  prc^erty  In  lieu 
of  other  property  specifically  exempted  1^  stat- 
ute is  a  privilege  which  will  be  waived  unless 
asserted  at  the  time  and  in  the  manner  ex- 
presBly  or  impliedly  required  by.  law.— United 
States  Fidelity  &  Gaarant?  Co.  v.  Hollenshead 
(Wash.)  74». 

EXHIBITS. 

Annexed  to  ideadlng,  see  Pleading,  H  811,  812. 

EXPERIMENTS. 

Gridenoa  of  sxperimntB  •■  to  ability  to  see 
persons  on  railioad  txaxk,  see  Bfdlmads,  1 898. 

EXPERT  TESTIMONY. 

In  cItH  actions,  see  Bridenee,  H  471-^0. 

In  ordinal  proeecntiMN,  see  Criminal  Law, 

EXPLOSIVES. 

Regulations  as  to  sale  of  powder  at  mines  as 
interfering  with  Interstate  commerce,  see 
Commerce,  i  60. 

Regulations  as  to  sale  of  powder  at  mine  as  in- 
terfering with  liberty  to  contract,  see  Con- 
stitutional Law,  8  89. 

Special  or  local  laws  regulating  Sale,  see  Stat- 
ates,  i  81. 

EX  POST  FACTO  LAWS. 

Constitutional   restrktlona,  see  Constitutional 

Law,  IS  190,  199. 
Retroflotive  operation  (tf  sta totes,  ne  Statutes, 

II  263,  27& 

EXTENSION. 

Of  time  for  payment  of  indebtedness  secured 
by  trust  deed,  see  Mortgages,  S  845. 

Of  time  for  service  of  case-made,  power  of 
Judge  pro  tempore,  see  Judges,  i  25. 

FACTORS. 

See  Broken;  Principal  and  Agent 

FALSE  IMPRISONMENT. 

See  Malicious  Prosecution. 

I.  OlVIIi  UABHilTT. 

(A)  ACTS  CONSTITUTING  FALSE  IM- 
PRISONMENT AND  LIABIL- 
ITY THEREFOR. 

Search  by  police  officer  of  person  incidental  to 
arrest  as  false  imprisonment,  see  Arrest,  |  71. 

S  7.   A  police  officer  held  authorized  to  take 

Elaintiff  to  the  iHilice  station  without  rendering 
imself  liable  for  false  imprisonment. — Gisske  v. 
Sanders  (Cal.  App.)  43. 

S  8.  A  police  officer  held  not  liable  for  the 
detention  of  a  prisoner  after  delivering  him  to 
the  police  atatlon,  his  authority  over  the  prison- 
er ceasing  at  that  tlme.—OIsske  v.  Sanders  (Cal. 
App.)  43. 


FALSE  PRETENSES. 

Evidence  of  otber  offenses,  see  CSrlmlnal  Law, 

I  371. 

Hearsay  evidence,  see  Criminal  Law,  J  418. 
Instructions  on  qnestiiais  of  fact,  see  Criminal 
Law,  §  737. 

{  4.  Elements  of  the  offense  of  false  pre- 
tenses under  Rev.  St  1889.  |  (^48,  defined.— 
Martins  v.  State  (Wyo.)  799. 

I  7.  Acts  of  defendant  held  to  be  a  repre- 
sentation that  he  owned  and  had  lawfully  ob- 
tained a  check.  Indorsed  by  the  payee  in  blank, 
which  the  proseenting  witness  cashed,  rendering 
defendant  guU^  of  zalse  pretenses  under  Rev. 
St.  1899,  1  5148.— Martins  v..  State  (WyoJ  709. 

I  1&  Comp.  Laws  1907,  |'4063,  probibitinK 
the  presentation  for  allowance  or  payment  of 
fraudulent  claims  construed,  and  held,  that  the 
statute  is  violated  where  the  claim  is  one  which 
on  its  tece  purports  to  be  a  charge  against  the 
particular  political  division  for  which  the  of- 
ficer acts  In  allowing  or  paying  it— Law  v. 
Smith  (Utah)  800. 

I  82.  Naked  possession  by  an  agent  of  his 
principal's  property  does  not  vest  title  In  the 
agent.— Martins  v.  State  (Wyo.)  709. 

i  32.  The  crime  of  fklse  pretenses  is  statutory, 
and  the  information  should  set  forth  ail  the 
requisttef  of  the  statute.- MarUns  t.  State 
(Wyo.)  709. 

I  38.  The  allegation  of  ownership  of  prop- 
erty obtained  by  false  pretenses,  in  an  informa- 
tion for  false  pretenses,  is  material,  and  must 
he  proved  as  laid.— Martini  v.  State  (Wyo.) 
709. 

i  38.  An  information  alleging  false  pretenses 
held  not  supported  by  the  pioof.— Martins  r. 
SUte  (Wyo.)  709. 

I  49.  Svidence,  in  a  prosecution  for  obtain- 
ing money  under  false  pretenses,  held  sufficient 
to  show  payment  of  a  check  given  to  defendant 
—People  V.  Whalen  (Cal.)  194. 

8  52.  Instruction,  In  a  prosecution  for  ob- 
taining money  under  false  pretenses,  as  to  the 
menninK  of  a  representation  that  a  mine  was 
"fully  developed."  Jkeld;  under  the  circumstance 
of  the  case,  correct— People  v.  Whalen  (Cal.) 
194. 

FALSE  REPRESENTATIONS. 

Affecting  validity  of  contract  of  sale  of  cor- 
porate stock,  see  Corporations,  |  116b 

FEES. 

Of  attorney,  see  Attorney  and  Client;  1  140. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  |{  168-198. 

FERRIES. 

I.  ESTABUSHMXUfT  ANB  MAINTE- 
NANCE. 

8  11.  Without  a  nKciai  grant,  a  corporation 
could  not  by  Its  articles  acquire  a  ferry  fran- 
chise, not  covered  by  a  general  statute.- Stote 
r.  Portland  General  Electric  Co.  (Or.)  lOa 

FILING. 

Bill  of  exceptions,  see  Exceptions.  Bill  of, 
32-58. 

Criminal  information  or  complaint,  see  Indict- 
ment and  Information,  §  44. 
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Indictment  or  presentment,  lee  Indictment  and 

Information,  I  15. 
Record  on  appeal  or  writ  of  wtw,  am  Appeal 

and  Error,  {S  622-628. 

FINDINGS. 

In  partition,  see  Partition,  |  71. 

Renew  on  appeal  or  writ  of  error,  see  Appeal 

and  Etrror,  fllOOS-lOlO. 
Setting  aside,  lee  New  Trial,  11  66-7L 

FIRE  INSURANCE. 

See  Inauxance. 

FIREMEN. 

Od  railroad  trains,  as  fellow  servants  ot  con- 
ductors Ml  othffi  trains,  see  Master  and  Berr- 
ant,  I  lfl& 

FIRES. 

Oaosed^b^^gperaUon  of  railroad,  sea  Railroad*, 

FISH. 

flee  Game. 

A^roprtadoQ  ot  water  for  propagation  of,  see 
Waters  and  Water  Oourees,  S  132. 

FOLLOWING  TRUST  PROPERTY. 

See  Trusts,  {  8S7. 

FORCIBLE  DEFILEMENT. 

See  Rape. 

FORCIBLE  ENTRY  AND  DETAINER, 
z.  oiviii  uabujtt. 

S  2.  Statutory  provisions  relatit^r  to  forci- 
ble entiT  and  detainer  inclnde  prooeedinn  In 
nnlawfnl  detainer.— Ridunond  r.  Superior  Court 
of  California  (Cal.  App.)  67. 

S  4.  Under  Laws  Aric.  Implied  force  Md  In- 
snfficieot  to  sopport  abaon  for  forcible  entry 
and  detainer.— Ticker;  v.  Scott  (OkL)  941. 

FORECLOSURE. 

Of  lloi,  see  Hecbanics*  Uens,  I  2D(K 
Of  morteage,  see  Chattel  Mortgages.  If  277- 
284;  Hortgages,  ||  840,  S60,  401-^. 

FOREIGN  CORPORATIONS. 

See  CQzpwations,  1  668. 

FORFEITURES. 

Equity  jurisdiction  to  enfwce,  sea  Equity,  i 

Of  dower,  see  Dower,  S  52. 

Of  insurance,  see  Insurance,  f  755. 

FORGERY. 

DnpHcity  in  indictment,  see  Indictment  and 

Information,  §  2S. 

S  6.  Under  a  statute  defining  the  offense  of 
uttering  forged  instruments,  knowing  them  to  be 
forged.  It  Is  error  to  charge  that  the  Jury  should 
find  defendant  had  ImowTedse  If  be  had  notice 
sufficient  to  put  a  reasonably  prudent  man  on 
inquiry .—WeUs  v.  Territory  (OU.  Or.  App.)  483. 

i  5.  To  constitute  the  uttering  of  a  forged 
check,  there  must  be  an  Intent  to  cheat  and  a 
knowledge  of  the  falsity  of  the  inntmment. — 
WellB  V.  Territory  (Okl.  Cr.  App.)  483, 


S  47.  QuIIty  knowledge  tbat  an  Instrument 
is  forged  may  be  found  if  the  jury  is  Batisfied 
that  defendant  had  reason  to  believe  tbat  it  wu 
forged.— Weils  t.  Territory  (Okl.  Cr.  App.)  483. 

FORMER  ADJUDICATION. 

Sea  Judgment,  H  S72-62S,  6S8-74& 

FORMER  JEOPARDY. 

Bar  to  prosecution,  see  Criminal  Law,  | 

FORMS  OF  ACTION.^ 

See  Action,  {  16;  Debt.  Action  of;  Ejectment; 
Replevin  ;  Trover  and  ConversicHi. 

FORWARDING  COMPANIES. 

See  Carriers,  |  4. 

Duties  as  to  transportatlMi,  aee  Carriws,  i  77. 
LiabilitT  for  failure  or  refusal  to  ddlver  goods, 

see  Carriers,  1  01. 
liiability  for  failure  or  refusal  to  ddivn  goods, 

instructions,  see  Carriers,  {  &4. 
liaUlity  for  feUuce  oe  refusal  to  deliver  good^ 

queatfons  for  jury,  sea  Oarrleia,  |  M. 

FOURTH  OF  JULY. 

Power  of  city  of  first  claas  to  coodoct  Fourth 
ot  July  celebration  or  to  contract  therefor,  see 
Municipal  Corporations,  {  67. 

FRANCHISES. 

C^orate  franchises,  see  OtwporaUena,  H  31, 

Feriy  frandiise,  see  Ferries,  t  11. 
Taxation  of,  see  Tazatiw,  {  117. 
To  improve  navigable  BtrMm,  see  NavigaUe 
Waters,  {  Q. 

FRAUD. 

See  False  Pretenses;  Fraudulent  CouTeyaneea. 
Parol  evidence  to  show  fraud  In  instnunent, 
see  Evidence,  f  434. 

f»  parMwter  olosses  of  oMveyance*,  ooii#ract^ 
transacftont,  or  proceedinir*. 

See  Contracts,  SI  94,  25&  ;  Ezcfaanje  of  Prop- 
erty, 8  3;  Insurance,  H  274-282;  Sales,  S 
40. 

Sales  of  corporate  stock,  see  C<HrporaUoiis,  | 
116. 

Particular  resiediet. 

Collateral  attack  on  probate  of  will,  see  Wills, 
I  421.  .  «. 

Equitable  defense  in  ejectment,  see  Ejectment, 
f  26. 

Rescission  of  contract,  see  Contracts.  {  IKSO. 
RescissiMi  of  contract  for  sale  oC  corporate 

8tock,  see  Corporations,  {  116. 
Rescissioa  of  excbaoge  of  propoty,  see  Gx> 

change  .of  Property,  |  8. 

I.  DEOEPTIOir  OOH  WITUTUIO' 
FRATTD,  AHP  UABXLITT 
THEBJEFOR. 

I  11.  A  representation  by  a  vendor  to  a  pur- 
chaser as  to  the  amount  ot  mineral  in  plac«  in 
the  premises  hdd  a  representation  of  a  facL— 
Johnstm  T.  Withers  (CSd.  Ap^)  42. 

I  11.  An  eziMrt  opinion  cannot  be  misstated 
knowingly  without  Incurring  I^J  liability  for 
the  fraud,  the  same  as  for  the  wiUfol  misstate^ 
ment  of  any  other  &cL— Johnson  v.  Withoa 

(Cal.  App.)  42. 

I  11.  Where  a  representation  is  a  representa- 
tion of  a  fact  for  the  parpoee  of  declaring  a 
fraud,  it  is  also  a  representation  of  a  fact  when 
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coDsidered  In  connection  with  a  mistake  jastl- 
fying  the  rescission  of  the  contract.— Johnson 
T.  Withets  (Gal.  AppO  42. 

FRAUDS,  STATUTE  OF. 

m.  PROBaSES  TO  ANSWER  FOB 
DEBT,  DEFAni.T  OB  USOAIt- 
BIAGE  OF  ANOTHEB» 

{  32.  Certain  promise  held  an  oriKinal  prom- 
ise not  required  to  be  in  writing,  under  Bev.  8t 
1887,  <  6010,  subd.  3.-HeCalIam  t.  McOlarren 
(Idaho)  200. 

TZTL  BEQUIBITEB  AMD  SUFFICXBMOT 
OF  WBITIHO. 

$  116.  Oivil  Code,  f  1741,  held  to  provide 
that  any  agreement  for  the  sale  of  real  estate 
must  be  either  Bubacribed  b?  the  owner  or  by 
his  agent,  aathorissed  ia  wnting  to  enter  Into 
Bach  an  agreement.— Bacon  t.  Darla  (Cal.  App.) 
71. 

X.  PLEADINO,  EVIDENOE,  TBIAI., 
AlTD  REVIEW. 

S  146.  Under  Rer.  St.  1887.  S  6010,  mbd.  8, 
in  an  action-  on  a  promise  to  pay  the  debt  of 
another  an  allegation  that  defendants  promised 
to  pay  such  debt  on  plelntifFs  accepting  defend- 
ants' promise  instead  thereof  without  alleging 
any  consideration  passing  between  the  original 
debtor  and  defendants,.  Is  snfficient,:— McCaUum 
T.  McClamn  (Idaho)  200. 

FRAUDULENT  CONVEYANCES. 

Br  mMtgagor  of  diattela,  see  Chattel  Mort- 
gages, f  »5. 

Setting  aaide,  Id  action  to  enforce  judgment 
for  alimony,  aee  IMvorce,  I  276. 

I.  TBAirSFEBB  AND  TRANftAOTIGMft 

niVAUD. 

(O  PROPERTY  AND  RIGHTS  TRANS- 
FERRED. 

t  S2.  Refusal  of  wife  to  sign  deed  for  sale 
of  homestead  until  hustxuid  agrees  tliat  pro- 
ceeds may  be  transferred  to  her  keld  not  in 
frand  of  creditors.— Kershaw  t.  Wllley  (OU.) 
908. 

i  52.   A  creditor  of  the  husband  cannot  in- 

Suire  into  the  good  faith  of  the  husband  in 
eeding  a  homestead  to  his  wife.— Kershaw  v. 
Willey  (OU.)  008. 

(D)  INDBBTEDNEISS,  INSOLVENCY,  AND 
INTENT  OF  GRANTOR. 

I  61.  Certain  deed  Md  In  effect  a  convey- 
«nce  in  trust  for  grantor  and  fraudulent  as  to 
credltoifl.— Shelby  v.  Ziegler  (Ofcl.)  980. 

(H)  PREFERENCES  TO  CREDITORS. 

%  115.  Under  Civ.  Code,  {  3432,  a  debtor 
may  prefer  one  creditor  to  another. — Crane  Oo. 
T.  Dryer  (Cal.  App.)  1072. 

m.  BEBCEDZES  OF  CREDITORS  ARD 
PVR0KA8ERS. 

(A)  PERSONS  ENTITLED  TO  ASSERT 
INVALIDITY. 

5  215.  A  person  having  a  claim  for  a  tort 
held  a  "creditor,"  within  WilBon's  Rev.  &  Ann. 
St.  19C^,  §  906,  so  as  to  entitle  him  to  have 
canceled  a  conveyance  to  defraud  creditors. — 
Shelby  v.  Ziegler  (Okl.)  989. 


FRAUDULENT  REPRESENTATIONS. 

Affecting  validity  of  contract  of  sale  of  oor* 
po^te  stock,  see  Corporations,  S  116. 

GAME. 

17.  B.  &  0.  Oomp.  i  2010,  as  amended  by 
Laws  1907,  p.  342,  held  not  to  prohibit  the 
keeping,  during  the  closed  season,  for  food,  the 
flesh  ox  deer  lawfully  killed  during  the  open 
season.— State  v.  Fisher  (Or.)  713. 

S  9.  Under  B.  A  C.  Comp.  S  2010,  as  amend- 
ed by  Laws  1907,  p.  342,  and  section  2045,  pos- 
session  of  parts  of  the  carcass  of  a  deer  dur- 
ing the  dosed  season  is  prima  facie  but  not 
cradusive  evidence  that  ft  was  killed  during 
the  dosed  season.— State  v.  Fisher  {0^^  718. 

GARNISHMENT. 

See  Execution. 

Proceedings  supplementary  to  execution  or  ex- 
amination of  third  pei«mB,  see  Execution,  | 
385. 

I.  NATUBE  A3n>  GBOV2n>8. 

{  1.  A  garnishment  is  a  proceeding  in  rem.— 
United  States  Fidelity  &  Guaranty  Ca  v.  Hoi- 
lenshead  (Wadi.)  749. 

VI.  PBOOEEDncOS  TO  SUPFOBT  OB 
EREOBOB 

Persona  entitled  to  notice  of  appeal,  see  Appeal 
and  Error,  8  414. 

GIFTS. 

I.  INTEB  VIVOS. 

I  6.  The  redtftl  of  a  nominal  consideratiou 
in  an  instniment  held  not  to  prevent  the  trans- 
action from  operating  as  a  sift  within  Civ.  Code. 
8  1146.  defining  a  gift  as  a  transfer  of  personal 
property  without  consideration. — In  re  Hall's 
Batate  (Cal.)  268;  Crocker  v.  Hall,  Id. 

I  IB.  No  gift  of  personal  property,  whether 
verbal  or  evidenced  by  writing,  except  a  gilft 
causa  mortis,  is  effectual  unless  the  owner  in- 
tends to  completely  divest  himself  of  dominion 
over  the  property^In  re  Hall'a  Estate  (C!al.) 
269:  Cromer  v.  Hall,  Id. 

8  18.  Under  Civ.  Code,  8  1147,  requiring  a 
delivery  to  the  donor  in  case  of  a  verbal  gift, 
where  a  gift  inter  vivos  is  evidenced  by  writing, 
there  need  he  no  actual  delivery.— In  re  Hairs 
Estate  (Cal.)  269;  Crocker  v.  Hall,  Id. 

I  48.  In  determining  whether  the  owner  In- 
tended to  make  a  gift  of  properhr,  declarations 
of  the  donor,  both  before  and  after  the  trans- 
action, are  admissible.— In  re  Hall's  Estate 
(Cal.)  289;  Crocker  v.  Hall,  Id. 

8  49.  The  evidence  held  sufficient  to  support 
a  finding  of  the  trial  court  that  an  alleged 
donor  did  not  intend  that  title  and  dominion 
over  the  property  should  pass.— In  re  Hall's  Es- 
tate (Cal.)  269 ;  Crocker  v.  Hall,  Id. 

8  50.  Whether  a  donor  intended  to  divest 
himself  of  dominion  over  personal  property  is  a 
question  of  fact,  to  be  determined  upon  all  the 
evidence  by  the  trial  court  or  Jury.  like  other 
questions  of  facta.— In  re  Hairs  Estate  (Cal.) 
269;  Crocker  v.  Hall,  Id. 

GOOD  FAITH. 

Mortgagee  as  good-faith  purchaser,  see  Mort- 

fges,  §  154. 
party  esking  equitable  relief,  see  Specific 
Performance.  8  98. 
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98  PACIFIC  BEPORTEB. 


Of  parcbas«r,  see  Bills  and  Notet,  |  869 ;  Ven- 
dor and  Putchaser,  {|  229-288. 

Of  purchaaen  of  property  at  mortgage  fore- 
closure sale,  see  Mortgages,  8  536.  * 

GRAND  JURY. 

Bee  ladictment  and  Informatioii. 

'  S  12.  Under  Wilson's  Rev.  &  Ann.  8t  1903, 
§  4200,  held,  that  it  was  not  error  to  resort 
to  the  common-law  method  of  sammoning  grand 
jarors  and  to  Issue  an  opea  renire,  where  the 
names  had  been  exhausted  from  the  jurr  box. — 
Oavett  T.  Territory  (Okl.  Or.  App.)  890. 

I  12.  The  district  courts  of  OUaboma  Ter- 
ritory Jheld  to  bare  had  the  power  to  invoke 
the  oommon-law  method  of  summoning  gnuid 
jarors  where  the  names  of  persons  selected  as 
jurors  had  been  ezhaasted^-Cavett  T.  Territory 
(OU.  Ct.  App.)  890. 

GRANTS. 

Of  public  lands,  see  Public  Landa. 

.  GUARANTY. 

Requirements  of  statute  of  frauds,  see  Frauds, 

Statute  of,  I  32. 
Right  of  guarantor  to  notice  of  dishonor  of 

note,  see  Bills  and  Notes,  I  S96. 

n.  OOMSTBUOTIOK  AND  OPEBATIOH. 

S  27.  After  the  meaning  of  a  contract  of 
guaranty  has  been  ascertained  and  the  actual 
operation  thereunder  been  begun,  tlie  guarantor 
cannot  be  held  beyMid  the  precise  terms  of  the 
contract.— Lamm  &  Co.  t-  Colcord  (Okl.)  355. 

i  27.  In  construing  a  guaranty,  it  should  be 
taken  most  strongly  against  ue  guarantor.— 
Lamm  ft  Co.  t.  Coloord  (Okl.)  355. 

i  43.  Defendant  stipulated  to  guaraa^ 
against  the  default  of  S.  Plaintiffs  delivered 
the  goods  to  the  S.  Tailoring  Company,  and 
there  was  no  proof  that  S.  s(riely  comprised  the 
company.  Meld,  that  the  guarantor  was  dis- 
charged.—Lamm  ft  Co.      Colcord  (Okl.)  355. 

in.  DI8CHABOE  OF  OUAAANTOB. 

S  53.  A  guarantor  has  the  right  to  insist  on 
a  release  if  terms  of  the  guaranty  are  not 
strictly  observed.- Lamm  ft  C&  t.  Colcord  (Okl.) 
855. 

GUARDIAN  AND  WARD. 

n.  APPOIHTMElfT,  QUAUFIOATION, 
ANB  TEKUBE  OF  GUARDIAN. 

Application  for  guardianship  of  minors  as  af- 
fecting jurisdiction  of  anotner  ooort  to  modify 
decree  awarding  custody  of  Uw  minors  to  their 
mother,  see  GoniCs,  |  474. 

I  18.  ^e  appcrfntment  of  a  curator  by  the 

Erobate  court  tor  infant  minors,  under  Mansf. 
•ig.  I  3477  and.  T.  Ann.  St.  1899,  }  2373),  if 
made  without  voluntary  appearance  or  due  no- 
tice to  the  mother,  the  father  being  dead.  Is 
void.— Wortham  v.  John  (Okl.)  S47. 

I  18.  Where  an  appointment  of  a  curator  Is 
void  and  is  set  aside,  the  court  is  wiUiont  ju- 
risdiction of  the  accounts  of  the  curator. — 
Wortham  v.  John  (Okl.)  347. 

III.  CUSTODY  AND  CARE  OF  WAIU>*B 
PERSON  AND  ESTATE. 

85.  General  guardian  of  a  minor  held  en- 
titled to  exclusive  possession,  together  with 
care  and  management,  of  the  irinor's  estate. — 
In  re  Bolin's  Estate  (Okl.)  !)34 :  Tolbert  v. 
Bolin.  Id. 


HABEAS  CORPUS. 

To  compel  production  of  accused  for  trial,  see 
Criminal  Law,  |  243. 

I.  NATURE  AND  OROUNDS  OF 
REKEDT. 

i  4.   Error  In  granting  an  order  for  alimony 
pendente  lite  without  proof  of  marriage  ran 
reviewed  only  bv  appeal,  and  not  by  habeas  cor- 
pus to  obtain  release  fnmi  imprisonment  for  oon- 
iempt— Ex  parte  Jontsen  (Cal.)  391. 

S  4.  For  an  error  in  the  exerdse  of  the 
court's  jurisdiction  in  granting  an  order  for 
alimony  pendente  lite,  the  remedy  is  by  appeal, 
and  not  by  habeas  corpus  to  obtain  release  from 
imprisonment  for  contempt. — Ex  parte  Joutsen 
(Cal.)  391. 

8  21.  An  order  of  commitment  for  trial  is- 
sued by  a  magistrate  held  not  a  process  issued 
on  a  final  jud^ent  within  Wilson's  Rev.  &  Ann. 
St  S  4867,  providing  that  no  court  shall  in- 
quire into  the  legality  of  any  such  process.- 
Ex  parte  Johnson  (OH.  Cr.  App.)  4€1. 

{  29.  An  order  of  commitment  which  there 
ts  no  legal  or  competent  evidence  to  sustain, 
held  to  entitle  the  prisoner  to  relief  on  habeas 
corpus.- Ex  parte  Johnson  (Okl.  Cr.  App.)  461. 

I  32.  Habeas  corpus  will  lie  to  discharge  a 
petitioner  restrained  of  his  liberty  on  a  con- 
viction under  a  void  ordinance. — Ex  parte  Un- 
ger  (Okl.)  999. 

H.  JURISDICTION,  PROOEEDINOS, 
AND  REIJEF. 

I  44.  In  habeas  corpus  proceedings,  the  Crim- 
inal Court  of  Appeals  held  a  court  of  original 
Jurisdiction.— Ex  parte  Johnson  (Okl.  Cr.  App.) 
461. 

S  46.  The  Criminal  Court  of  Appeals,  the 
Supreme,  district,  and  county  courts,  and  the 
justices  and  judges  thereof,  have  concurrent  orig- 
mal  jurisdiction  in  habeas  corpus.- Ex  psrte 
Johnson  (Okl.  Cr.  App.)  461. 

I  GO.  Where  a  commitment  is  Issued  under  a 
sentence  providing  for  a  fine  and  lumrisonment. 
defendant  to  go  on  his  own  recognisance  until 
commitment  is  Issued,  defendant  imprisoned 
thereunder  before  the  time  of  Imprisonment  bag 
expired,  will  not  be  released  on  habeas  corpus 
berore  the  time  for  Imprisonment  has  alapsed.— 
Ex  parte  Murphy  (Kan.)  214. 

S  102.  Habeas  corpus  will  be  denied  where 
there  ig  evidence  to  connect  petitioner  charged 
with  murder  with  the  time  and  place  of  and 
motive  for  killing.— Ex  parte  Johnson  (Okl.  Cr. 
App.)  461. 

$  117.  The  duty  of  the  court  or  judge  upon 
habeas  corpus  hearing  before  Indlctnient  or  in- 
formation held  similar  to  that  of  the  magistrate 
upon  the  preliminary^  examination,  and  he  deter- 
mines only  the  particular  restraint  complained 
of.— Ex  parte  Johnson  (Okl.  Or.  App.)  461. 

S  120.  An  order  of  a  district  judge  remand- 
ing a  prisoner  on  habeas  corpus  does  not  pre- 
clude an  application  for  habeas  corpus  to  the 
Criminal  Court  of  Appeals.— Ex  parte  Johnson 
(Okl.  Cr.  App.)  461. 

HANDWRITING. 

Admii^IIIty  of  writings  for  purpose  of  com- 
paring handwriting,  see  Crinunai  Law,  |  404. 

HARMLESS  ERROR. 

In  civil  actions,  see  Appeal  and  Error,  {S  1031- 
1071. 

In  criminal  prosecutions,  see  Criminal  Law,  H 

IK;.-.  lUtft.  1171. 
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HARNESS. 

Theft  «t  hameu  Id  nighttime,  see  Larceny,  |  6. 

HEALTH. 

Oploion  evideDce  as  to  condition  oi  person's 
nealtb,  see  Evidence,  {  474. 

HEARING. 

On  appeal  or  writ  oi  error,  see  Appeal  and  tir- 
ror.  i  824. 

On  motion  to  set  aside  indictment,  see  Indict- 
ment and  Intormatkm,  f  140* 

HEARSAY. 

In  erimfaial  prosecutions,  see  Criminal  Law,  | 
419. 

HIGH  SCHOOLS. 

See  Sdkoi^s  and  School  Districts,  f  63, 

HIGH-WATER  MARK. 

Ownership  of  land  between  a  high  and  low  wa- 
ter mark  on  navigable  stream,  see  Navigable 
Waters^  I  86. 

HIGHWAYS. 

See  Bridges :  Municipal  GorporatiiHis.  S8  663- 

705.  766-«21 ;  Navigable  Waters,  K  1-86. 
Accidents  at  railroad  crossings,  aes  Railroads, 

ii  301-352. 

I.  ESTABMSHMENT,  ALTBBATIOK, 
AND  DISOONThlUAXOfi. 

(B)  ESTABLISHMT3NT  BT  STATDTS  OR 
STATDTORT  PROCBBDINGS. 

I  25.  An  order  of  connt;  oommMoners  un- 
dertaking to  establish  a  highway  across  public 
lands  of  the  United  States  Is  an  acceptance  of 
the  congressional  grant  of  a  right  of  way  (U.  S. 
Rev.  St.  I  2477  [U.  S.  Oomp.  St  1901.  p. 
1567]),  and  one  deriving  title  to  such  land 
through  a  settlement  takes  subject  to  the  ease- 
ment so  created^Molyneuz  T.  Orimea  (KanO 
278. 

fi  38.  The  requirement  of  road  law  (Gen.  St. 
1901,  I  6018)  for  a  record  of  the  notice  of  the 
meeting  of  viewers  In  the  commissioners'  jour- 
nal is  satisfied  by  copying  the  contents  of  such 
notice  in  the  journal.— Molyneux  v.  Grimes 
(Kan.)  278. 

S  41.  Under  Gen.  St.  1901,  i  6Q21.  the  com- 
missioners may  establish  the  road  notwithstand- 
ing the  adverse  report  of  the  viewers.— Moly- 
neux 7.  Grimes  (Kan.)  278. 

I  41.  Gen.  St.  1901,  {  6021,  requiring  a  re- 
port of  the  ro&d  viewers  to  be  filed  on  or  before 
the  first  day  of  the  next  session  of  the  county 
commissioners,  did  not  prevent  the  board  from 
acting  on  a  report  at  an  adjourned  session  of 
the  meeting  at  which  the  viewers  were  appoint- 
ed.—Molyneux  V.  Grimes  (Kan.)  278. 

S  63.  As  the  road  law  (Gen.  St.  1901,  8  6018) 
does  not  require  proof  of  publication  of  notice 
of  meeting  of  viewers  to  be  recoided  In  the 
county  clerk's  oflice,  a  memorandum  that  notice 
was  published  in  a  particular  manner  Is  not 
sufficient  evidence  that  no  other  publication  was 
made  so  as  to  overcome  tfae  preaumptimi  in  fa- 
vor of  the  xwilarity  of  offlcial  proceedings^ 
Molyneux  t.  Grimes  (Kan.)  278. 

I  68.  Though  the  statute  requires  that  the 
county  surveyor  shall  meet  with  the  road  view- 
ers, the  omission  of  a  survey,  where  the  view- 
ers' report  shows  the  exact  location  of  the  road, 
is  not  such  a  defect  as  will  render  the  proceed- 
ing liable  to  collateral  attack.— Molyneux  v. 
Grimes  (Kan.)  278. 


S  64.  A  materia]  variance  betwjeen  the  de< 
scription  of  a  highway  in  the  petition  and  the 
road  Ss  viewed,  located,  and  established  hrhl 
unavailable  in  a  suit  to  enjoin  construction, 
unless  pleaded.— Boire  v.  Yamhill  Connty  (Or.) 

T.  KEQirUTION  AND  USE  FOB 
TBAVEX.. 

(B)  USB  OP  HIGHWAY  AND  LAW  OF 
THE  ROAD. 

Speeding  vehicles  on  (Atg  streets,  see  Municipal 
Corporations,  |  705. 

HOLIDAYS. 

Judicial  notice  of,  see  Evidence,  |  4flL 

HOMESTEAD. 

Invalid  conveyance  of  homestead,  see  Fraudu- 
lent Conveyances,  I  52. 

Z,  NATUBB,  AOQVISinON,  AHD 
EXTENT. 

(E)  LIABILITIES  ENFORCEABLE 
AGAINST  HOMESTEAD. 

I  94.  The  exemption  from  liability  for  debts 
created  by  Act  Cong.  May  20,  1862,  c.  75.  {  4, 
12  Stat.  393,  Rev.  St  U.  S.  {  2296  (U.  S. 
Gomp.  St.  1901,  D.  1393),  held  not  to  apply  to 
the  homestead  after  final  proof  and  issue  of  a 
receiver's  final  certificate.— ^elby  t.  Zi^ler 
(Okl.)  989. 

I  100.  The  homestead,  under  Act  Gong.  May 
20,  1862.  c.  75.  5  4,  12  Stat.  393,  Rev.  St.  U. 
S.  I  2296  (U.  S.  Oomp.  St  1001,  p.  1398),  held 
not  exempt  as  against  a  judgment  for  tort  ren- 
dered after  the  Issuance  and  delivery  of  a 
receiver's  final  receipt  or  certificate. — Shelby 
V.  Ziegler  (Okl.)  98  P.  980. 

n.  TBAHSFER  OB  XHOHMBRANCE. 

EJnforcement  of  trust  deed  without  presenting 
claim  to  husband's  administrators,  for  debt 
secured  thereby,  sea  Ehecntors  and  Admin- 
istrators, I  222. 

HOMICIDE. 

Jurisdiction  as  dependent  <ni  locality  of  offense, 
see  Criminal  Law,  |  97. 

IV.  ASSAin^  WITH  IlfTEHT  TO  BUX. 

8  95.  One  while  arrested  by  an  officer  held 
not  justified  in  shooting  the  officer,  though  the 
latter  had  no  warrant  or  legal  authority  for 
the  arrest— Feeble  v.  Price  (GaL  App.)  547. 

V.  EXOVBABLE  OB  JU»TiriABU 
HOmOIDE. 

I  112.  Right  to  plead  self-defense  In  a  prose- 
cution for  murder  denied.— State  T.  Doherty 

(Or.)  152. 

§  115.  "Great  bodily  harm,"  within  the  rule 
governing  the  right  of  self-defense,  defined.— 
State  V.  Doherty  (Or.)  152. 

I  116.  Rule  as  to  when  one  may  kill  in  self- 
defense  stated.— State  v.  Doherty  (Or.)  152. 

I  117.  Nature  of  threatened  injury,  to  war> 
rant  a  homicide  in  self-deferise,  stated.— State 
T.  Doherty  (Or.)  162. 

▼I.  IBBIOTMENT  ABB  IBFOBMA- 

TION. 

Duplicity  In  indictment,  see  Indictment  and  In- 
formation, {  125. 

Indictment  following  language  of  atetnte,  see 
Indictment  and  Infonnatlon,  |  110. 
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I  135.  Information  heJd  to  sufficiently  alleg>> 
the  means  whereby  a  homicide  was  effected  and 
the  manner  of  its  commisaion.— State  v.  Sqttirea 
<Idaho)  413. 

Vn.  EVIDEVOE. 

(B)  ADMISSIBILITY  IN  GENERAL. 

Conclusioni  of  witnesaes,  see  Criminal  Law,  | 
448. 

Res  geatia,  see  Criminal  Law,  |  866. 

I  166.  On  a  trial  for  murder,  certain  evi- 
dence held  properly  admitted  upon  the  question 
of  motive.— People  y.  Botkln  (Cal.  App.)  861- 

f  173.  On  a  trial  for  murder  by  sending 
poisoned  candy,  certain  evidence  held  properly 
admitted  to  snow  that  the  poison  was  placed 
in  the  candy  after  it  was  sold. — People  v.  Bot- 
kin  (Cal.  App.)  801. 

I  174.  In  a  prosecution  for  homicide,  testi- 
mony of  a  witness  who  was  present  at  the 
shootinj?  that  defeniiant  disabled  the  telephone 
to  prevent  witness  from  teteplioninj^  for  medical 
assistance  for  deceased  held  admissible  to  rebut 
a  contention  that  the  shooting  was  accidental. 
—People  V.  Gamett  (Cal.  App.)  247- 


I  175.  Od  a  trial  for  murder  by  aending  poi- 
soned candy,  certain  evidence  held  properly  ad- 
mitted.—Pec^le  T.  BotUn  (Cal.  App.)  861. 


§  187.  In  a  prosecution  for  homicide,  evi- 
dence of  threats  made  by  a  third  person  hetd 
admissible  on  the  issue  of  self-defense,  though  no 
conspiracy  was  proven  between  the  third  per- 
son and  the  deceased. — State  v.  Horseman  (Or.) 
135. 

{  190.  Where  threats  are  relied  upon  as  a 
ground  for  reasonable  apprehension  of  danger, 
it  is  proper  to  admit  any  evidence  tending  to 
show  the  character  thereof.— Price  v.  State  (Okl. 
Cr.  App.)  447. 

8  190.  The  reason  for  the  admission  of 
threats  in  a  prosecution  for  homicide  or  assault, 
stated.— State  y.  Horseman  (Or.)  135. 

I  191.  Certain  evidence  held  imjjroperiy  ex- 
cluded, as  it  tended  to  show  a  motive  by  dece- 
dent to  kill  defendant— Price  v.  State  (Okl.  Cr. 
App.)  447. 

{  194.  Where  there  waa  evidence  of  threats 
by  decedent,  held  error  to  exclude  evidence  by 
defendant  that  decedent  was  under  indictment 
for  burning  defendant's  bam,  and  that  defend- 
ant was  a  witness  against  him.— Price  v.  State 
(Okl.  Cr.  App.)  447. 

(D)  PROCEEDINGS  AT  INQUEST. 

{  224.  Depositions  taken  at  a  coroner's  in- 
quest pursuant  to  Rev.  St.  1887.  8  8382,  held 
not,  as  a  general  rule,  admissible  upon  the 
trial  of  a  person  for  the  death.— State  v. 
Squires  (Idaho)  413. 

(B)  WEIGHT  AND  SUFFICIBNOT. 

8  250.  Evidence  examined,  and  held  not  to 
support  a  conviction  of  manslaughter.— State  v. 
Squires  (Idaho)  413. 

Vm.  TBIAI.. 

Argument  and  conduct  of  counsel,  see  Criminal 

£elw,  8  730. 
Infringement  of  right  to  jory  trial,  see  Jury, 

S  33. 

Setting  aside  Judgment,  see  Criminal  Law,  8 
998. 

(B)  QDBSTIOXS  FOR  JURY. 

8  276.  Evidence  held  insuflScIent  to  raise  an 
issue  of  homicide  lu  self-defense.— State  v.  Do- 
herty  (Or.)  152. 


(O  INSTRUCTIONS. 

Instructions  as  to  purpose  and  effect  ai  evi- 
dence, see  CMminal  L^w.  |  788. 

8  292.  On  a  trial  for  assault  with  intent  to 
kill,  an  instruction  held  properly  refused  f>ir 
leaving  out  an  element  specified  m  Pen.  Cod^, 
S  20.— People  v.  Price  (Cal.  App.)  547. 

8  292.  On  a  trial  for  assault  with  intent  to 
kill  an  officer  attempting  to  arrest  accused,  an 
instruction  keU  not  misleading  for  the  nse  of 
the  word  "or,"  instead  of  the  word  "and." 
though  the  statutory  egression  was  not  14 
used  io  the  chaise.— People  v.  Price  (Cal.  AppJ 
647. 

8  300.  Ortain  ingtrocti<m  A«M  required  on  a 
trial  for  qiorder.- Price  v.  State  (Okl.  Cr. 
App.)  447. 

8  300.  Certain  Instruction  relative  to  self- 
defense  held  erroneous.— Price  T.  State  (Okl. 
Cr.  App.)  447. 

8  300.  Certain  evidence  A«/d  to  reqofre  an 
affirmative  charge  as  to  bearing  of  threata  up- 
DO.  reasonable  appearances  of  daom.— Price  v. 
State  (OkL  Cr.  App.)  447. 

8  300.  instruction  as  to  tlie  right  of  a  peace 
officer.  In  arresting  deceased  for  a  breach  of 
the  peace,  to  take  the  life  of  such  person  on 
apparent  necessity  to  save  bis  own  life  I>rl4 
sumcient.— Douglas  v.  Territory  (Okl.  Cr.  Apa.t 
1023. 

8  300.  Right  of  one  accused  of  hmniclde  to 
instructions  on  self-defense  stated.— State  v. 

Doherty  (Or.)  152. 

3  300.  Evidence  held  to  warrant  an  instmc- 
tion  that  if  the  killing  was  done  in  a  spirit  of 
retaliation  or  revenge  for  past  injury,  and  not 
because  there  was  reasonable  apprehension  o{ 
impending  injury,  accused  could  not  plead  self* 
defense.— State  v.  Doherty  (Or.)  152. 

X.  APPEAX  AlTD  ERROR. 

8  340.  One  convicted  of  murder  cannot  com* 
plain  of  errors  in  an  Instruction  on  self-defenae. 
where  the  evidence  did  not  present  that  qn» 
tion.— State  r.  Doherty  (OrO  152L 

HORSE  RACING. 

On  city  street,  liabili^  for  injuries  to  tia«>- 
elers.  see  Mtmicipal  Contorationa.  I  705. 

On  city  street,  liability  ot  munidpialitT  tor  In- 
juries as  for  defect  in  street,  see  Municipal 

Corporations,  8  766. 

HOUSEBREAKING. 

See  Burglary. 

HUSBAND  AND  WIFE 

See  Divorce;  Dower. 

Quieting  title  as  against  husband,  to  rights  ae* 
quired  by  transfer  through  wife  without  bene- 
ficial interest,  see  Quieting  Title,  6  17. 

Rights  of  survivor,  see  Eixecutors  and  Adminis- 
trators, 88  184-194. 

T.  WIFE'S  SEPARATE  ESTATE. 

(A)  WHAT  CONSTITUTES. 

8  114.  Civ.  Code,  8  164,  as  amended  Haich 
19,  1889  (St  1889,  p.  328.  c.  219).  providing 
that  property  conveyed  by  writing  to  a  mar- 
ried woman  Is  presumed  to  be  her  separate 
property,  AeM  not  retroactive.— Booker  t.  Caa- 
tillo  (Cal)  1067. 

TI.  ACTIONS. 

Competency  of  wife  as  witness  in  ptosecntloo 
of  nuslMind,  see  Witnesses,  8  61. 
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VXI.  OOKHimTTT  PBOPEBTT. 

Fremimptions  as  to  cMietroction  of  wUl  on 
questum  of  devise  of  commanity  property,  see 
Wills.  S  490. 

i  262.  Amendments  of  March  3.  18^  (St. 
ISflS,  p.  71.  c.  62).  and  March  4.  1897  (St. 
18S>7.  p.  63.  c.  72).  to  Civ.  Code,  I  164,  limiting 
the  time  vitbin  which  a  hasband  can  sue  to 
show  that  land  acquired  hy  his  wife  before  the 
amendment  of  March  19,  1889  (St.  1889,  p.  828, 
c.  219)  took  effect,  and  conveyed  by  her,  was 
community  property,  and  to  recover  it,  held 
statutes  of  limitation,  and  not  to  change  the 
presumption  that  land  conveyed  to  a  wife  before 
the  amendment  of  18SB  was  community  prop- 
erty.—Booker  V.  Castillo  (Cal.)  1067. 

i  262.  Prior  to  the  amendment  of  1889  (St. 
1889,  p.  328.  c.  219)  of  Civ.  Code,  i  164,  re- 
lating to  character  of  property  acquired  by 
husband  or  wife  after  marriage,  keU,  that  pri- 
ma facie  property  conveyed  to  them  after  mar- 
riage by  a  conveyance  other  than  a  deed  of 
sift  waa  commanity  property.— Booker  T.  Cafl- 
Bllo  (Cal.)  1067. 

IDEM  SONANS. 

See  Names,  |  16. 

IMPEACHMENT. 

Of  record,  see  Appeal  and  Error.  {  666. 
Of  witness,  see  Witnesses,  SS  324-388. 

IMPLIED  CONTRACTS. 

See  Acconot  Stated ;  Contribution ;  Money 
Lent;  Mimey  Received ;  Use  and  Oecnpa- 
tioo ;  Work  and  Labor. 

IMPRISONMENT. 

See  Arreet;  Bail;  False  ImislirameDt; 
Habeas  corpus,  see  Habeas  Corpus, 

IMPROVEMENTS. 

Compensatloii  for  improTements  made  by  one 
holding  ander  tax  title,  see  Taution,  {|  815, 

834. 

I>ien8,  sec  Mechanics*  Liens. 
Public  improvements,  see  Municiiial  Corpora- 
Uons,  M  801-579. 

INCORPORATION. 

See  Municipal  Corporations,  {  22. 

INCREASE. 

Of  moTtgagtd  animals,  see  Chattel  Mortgages, 

INDEBTEDNESS. 

Of  frandnlent  grantor,  see  Fraudulent  CJmvey- 
ances,  I  61. 

INDEMNITY. 

See  Goaranty. 

INDEPENDENT  CONTRACTORS. 

See  Master  and  Ser7ant,  f  822. 

INDIANS. 

Deed  to  Indians  in  trust  for  a  spedfled  tribe 
to  be  nsed  as  tribunal  iwopertr*  we  Truata, 
{  9. 

8  15.  A  mortgage  by  an  allottee  of  her  lands, 
ezcluBive  of  her  homestead,  in  the  Cherokee 
station,  executed  within  five  years  from  the 


ratification  of  Act  Cong.  July  1,  1902,  c.  1875, 
I  14.  32  Stat.  717,  but  after  Act  Ckmg.  April 
21,  1004,  c.  1402,  I  1,  33  Stat  204.  is  a  valid 
security.— tAndrum  v.  Graham  (Okl.)  432. 

§  IS.  Where  a  Creek  citizen  delivered  a  deed 
to  a  portion  ot  his  allotment  prior  to  the  deed 
of  the  principal  chief,  his  subseouently  acquired 
legal  title  passed  to  the  allottee  s  grantee. — Mc- 
Williams  Inv.  Co.  v.  Livingston  (Okl.)  914. 

S  IS.  Where  an  Indian  entered  upon  public 
land  under  Act  Oine.  March  3,  1876,  c.  131,  18 
Stat.  402,  3  Fed.  St.  Ann.  p.  490,  extending 
the  privileges  of  the  homestead  laws  to  certain 
Indians  and  prohibiting  alienation  antil  Ave 
years  after  patent,  but  was  not  entitled  to  make 
final  proof  until  after  the  enactment  of  Act 
Cone.  July  4,  1884,  c.  180.  I  1.  23  Stat.  96  (U. 
S.  Comp.  St.  1901,  p.  1420),  8  Fed.  St.  Ann. 
p.  491,  extending  the  prohibition  of  alienation 
to  25  years,  the  patent  was  issuable  under  the 
latter  act,  so  that  the  25-year  period  applied  to 
such  land.— Frazee  v.  Piper  (Wash.)  760- 

{  IS.  Where  an  Indian  held  ander  Act  Cone. 
Jul;  4,  1884.  c.  180,  §  1,  23  Stat.  96  (U.  8. 
Comp.  St.  1901,  p.  1420).  3  Fed.  St.  Ann.  p. 
491,  prohibiting  the  alienation  of  land  patented 
thereunder  to  Indians  for  25  years  after  is- 
suance of  patent,  an  attempted  sale  within  that 
period  waa  void. — Frazee  v.  Piper  (Wash.)  760. 

g  16.  The  validity  of  a  lease  for  five  years 
for  agricultural  purposes  of  an  allotment  by  a 
citizen  of  the  Creek  Nation,  dated  September 
11.  1902,  is  not  affected  by  void  leases  made  by 
said  allottee  either  before  or  after  its  execution. 
— Wbitham  v.  Lehmer  (Okl.)  851. 

{  16.  Under  the  Creek  Supplemental  Treaty 
(Act  June  30.  1902.  c.  1323.  9i  Stat.  504}  i  17, 
a  Creek  citizen  may  lease  his  allotment  for  ag- 
ricultural purposes  for  five  years.— Williams  v. 
Williams  (Okl!)  009. 

I  16.  A  lease  by  a  Creek  citizen  of  his  allot- 
ment for  five  years  held  not  void  because  of  a 
sutwequent  lease  for  one  year  beginning  with 
the  Expiration  of  the  first  lease,  where  not 
made  with  intent  to  avoid  the  Creek  Supple- 
mental Treaty  (Act  June  30.  1902.  c.  1323.  32 
Stat.  504)  8  l7,  permitting  a  lease  for  not  more 
than  five  yearB.-~WilIiamB  v.  Williams  (Okl.) 
909. 

8  16.  A  lease  is  an  "alienation  of  lands,** 
within  Act  April  21.  1904.  c.  1402.  33  Stat.  204. 
providing  that  all  restrictions  on  the  alienation 
of  lands  of  all  allottees  of  the  Fire  Civilized 
Tribes  shall  be  removed.— Eldred  t.  Okmulgee 
Loan  &  Trust  Co.  (Okl.)  929. 

8  19.  Act  Cong.  June  30.  1902,  c.  1323,  32 
Stat.  504.  8  19,  heid  not  to  authorize  Indian 
agent  to  ertct.  at  the  instance  of  sole  heir  of 
deceased  allottee,  parties  in  peaceable  possee- 
sion  under  claim  of  rittbt.— Indian  Land  A  Trust 
Co.  v.  Fears  (Okl.)  904. 

8  27.  Ejectment  will  not  He  against  adverse 
claimant  of  town  lot  In  Cherokee  Nation  by  per- 
son claiming  under  deed  from  Cherokee  Nation 
while  a  contest  as  to  the  title  before  townsite 
commission  was  nndetennlned. — Tjmon  v.  Hall 
(Okl.)  895. 

8  27.  Indians  may  sue  in  both  federal  and 
state  courts,  and,  where  en  Indian  wag  entitled 
to  possession  of  land  as  a  settler  thereon,  he- 
could  maintain  an  action  therefor  in  the  state- 
courts.— Frazee  V.  Piper  (Wash.)  760. 

8  27.  An  Indian  patentee  of  public  land,  en* 
titled  to  present  ana  exclusive  possession  there- 
of, thoiieh  the  land  was  held  in  trust  for  him 
by  the  United  States  for  a  period  of  25  yearn, 
at  the  end  of  which  time  he  would  acquire  the 
fee,  could  maintain  ejectment  therofor  alone 
without  joining  the  United  States. — Frazee  V. 
Piper  (Wash.)  760. 

8  38.  Under  Act  Cong.  Jan.  15.  1897,  c.  29,. 
29  Stat.  487  (U.  S.  Comp.  St.  1901,  p.  3620)» 
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kfld,  that  It  Is  necessarr  on  a  trial  for  rape  for 
the  evidence  to  show  that  defenduit  is  not  an 
Indian  before  the  question  of  the  death  penalty 
can  be  sabmitted  to  the  jary.— Vidiers  t.  Unit- 
ed States  (Okl.  Cr.  App.)  467. 

INDICTMENT  AND  INFORMATION. 

See  Grand  Jnrr. 

For  parUoular  olfenaet. 
See  False  Pretenses.  H  82-88;   Homicide,  | 
135;  LaroMi7.  1  40;  lewdness,  |  5;  Bape. 

S  25. 

Airainst  llqnor  law;  Me  Intoxicatiiis  Llqiiora, 

I.  KEOESUTT  or  mPIOTMBOT  OB. 

VKEMEKTMSm. 

II.  It  b  within  the  power  of  the  state  to 
abolish  the  ^nd  Jary.  and  authorize  procedure 
b^Jnformation.— People  y.  Lewis  (Gal.  App.) 

§  2.  Const  n.  8.  6th  Amend.,  providins  t'  t 
no  person  shall  be  held  to  answer  for  a  capital 
or  otherwise  infamous  crime  unless  on  a  present- 
ment or  indictment  Ketd  to  refer  to  the  United 
States  alone,  and  not  to  the  states. — People  t. 
Botkin  (Cat.  App.)  861. 

I  2.  Const  art.  1.  i  8.  and  Pen.  Code.  I 
016.  held  not  to  make  it  illegal  to  proceed  by 
Information  when  the  nand  jury  is  in  anasfnii  — 
People  T.  Lewis  (Gal.  App.)  1078. 

§  2.  Const  .Amend.  June.  1008,  requirinjc 
prosecutions  to  be  by  indictment  held  not  to 
affect  pending  nxoeecntions  by  information,  un- 
der Laws  Iw^  p.  99.— State  t.  Jo  Nun  (Or.) 
513. 

IX.  FIRDIMO  AHB  FIUXO  OF  IHDXOT- 
MEHT  0»  PRESEMTBCEMT. 

5  15.  The  pendency  of  an  indictment  or  in- 
formation cannot  be  pleaded  either  in  abate- 
ment or  in  bar  of  a  sulwequent  indictment — 
Beed  v.  Territory  (Okl.  Cr.  App.)  583. 

IV.  FILING  Aim  FORMAL  KEQ1TI- 
SITES  OF  INFOBMATION  OR 

OOMFLAINT. 

8  44.  The  destmction  of  the  original  infor- 
mation being  shown,  a  full,  true,  and  correct 
copy  thereof  could  be  filed  in  lieu  of  the  one 
destroyed.— People  v.  Smith  (Cal.  App.)  548. 

V.  BEQUISITES  AND  STTFFICIXiNCT 

OF  ACCUSATION. 

I  55.  The  rule  of  liberal  construction  of  an 
indictment  or  information  held  adopted  in 
Idaho.— State  v.  Squires  (Idaho)  413. 

I  71.  An  ioformation  on  which  the  court  can 
prononnce  judgment  on  conviction  according  to 
the  right  of  the  case,  aa  provided  by  Code  Cr. 
Proc.  I  100  (Gen.  St.  1901,  S  5551),  la  snfficleat 
—State  V.  Garrett  (Kan.)  219. 

9  71.  Indictment  held  required  to  describe 
offense  with  certain  mrtlcularity.— Vickers  v. 
United  States  (Okl.  Cr.  App.)  467. 

I  87.  Under  Pen.  Code,  fi  955,  an  information 
cliaiging  rape  of  a  child  ''on  or  about"  a  speci- 
fied date  hela  snfficient— People  t.  Sheffield  (Cal. 
App.)  67. 

6  110.  Under  Rev.  Codes.  U  83S5.  0155,  an 
information  in  a  prosecution  for  violation  of  a 
liquor  law  keU  anffldent-^tate  r.  Conwaj 
(Mont)  664. 

I  110.  In  an  indictment,  ft  statutory  offense 
may  be  described  In  the  language  of  the  act  if 

accompanied  by  a  statement  of  all  the  particu* 
lars  necessary  to  constitute  the  offense. — ^Wes* 
ton  V.  Territory  (Okl.  Cr.  App.)  300. 


{  110.  An  indictment  for  selling  liqnor  with- 
out a  license,  though  not  In  the  exact  iangnace 
of  Wilson's  Rev.  &  Ann.  St  1903,  |  3407,  AcM 
sufficient— Bead  t.  Territory  (OkL.  Cr.  App.) 
583.  _ 

I  Ua  Under  Ballinger's  Ann.  Codes  &  St 
M  6800,  6850.  subd.  6  (Pierce's  Code,  {{  2091, 
2103),  held,  that  an  information  charging  mur- 
der in  the  first  degree  drawn  in  the  language 
of  Ballinger's  Ann.  Codes  ft  St  I  7033  (Pierce's 
Code.  I  1554),  was  sufficient— State  v.  Fillpot 
(Wash.)  659. 

{  119.  In  a  prosecuticm  under  Rev.  St  1S09, 
(  2000,  08  amended  and  re-enacted  by  Sess. 
Laws  1905,  p.  150.  c.  98,  {  4,  making  it  un- 
lawful to  bring  into  the  state  sheep  infected 
with  scab,  an  allegation  that  accusiBd  caused 
sheep  to  be  brought  Into  the  state,  in  addition 
to  an  allegation  that  he  brought  them  in.  h^Jd 
surplusage,  which  would  not  aifect  the  validity 
of  the  information,  under  Rev.  St  1899.  1 
S301,— Patrick  v.  State  (Wyo.)  688. 

VI.  tOUmm  OF  PABTIBS,  OFFBMgES. 
AND  0OUNT8,  PUPIJOITg, 
AND  ELBOnON. 

I  126.  Under  Code  Cr.  Proc.  |  224  (Wilson's 
Rev.  &  Ann.  St  1003,  {  5360),  an  indictment 
is  bad  for  duplicity  that  charges  the  ntterlng 
of  a  dieck  knowing  it  to  be  forged,  and  the 
forging  of  an  indorsement  thereon  and  then 
uttering  It— Wells  v.  Territory  (Okl.  Cr.  App.) 
483. 

S  125.  An  Information  charging  murder  in 
the  language  of  Ballinger's  Ann.  Codes  Sc  St. 
§  7035  (Pierce's  Code,  §  1554).  held  not  daplid- 
tous.— State  v.  Fillpot  (Wash.)  659. 

Vn.  MOTION  TO  QUASH  OB  DISMISS. 
AND  DEMUBBEB. 

I  138.  A  motion  to  set  aside  an  indictment 
is  properly  overmled  where  the  facts  alleged 
are  insufficient  to  show  that  the  motion  should 
be  Bustained^Beed  v.  Territory  (Okl.  Cr.  App.) 
583. 

S  140.  An  application  based  on  Wilson's 
Rev.  A  Ann.  St  1903,  S  5.399.  to  take  evidence 
to  sustain  a  motion  to  set  aside  an  indictment. 
held  required,  under  that  section,  to  be  sup* 
ported  by  certain  affidavit— Reed  v.  Territory 
(Okl.  Cr,  App.)  583. 

I  144.  A  general  charge  on  a  motion  to  dis- 
miss an  indictment  that  the  grand  jury  was 
not  legally  drawn  held  too  uncertain. — Reed  v. 
Territory  (Oki.  Cr.  App.)  583. 

S  151.  A  holding  that  defendant  was  gnllty 
on  a  hearing  on  a  demurrer  to  the  indictment 
and  a  stipulation  that  all  the  matters  charged 
in  the  indictment  are  trae  is  a  holding  that 
the  indictment  was  good.— State  v.  SulIivaD 
(Or.)  493. 

i  154.  Failure  to  demur  or  move  In  arrest  of 
judgment  does  not  waive  an  objection  that  an 
indictment  states  no  offense.— People  v.  Grinneli 
(Cal.  App.)  681. 

8  154.  Failure  to  demur  or  move  in  arrest 
of  judgment  waives  those  infirmities  on  the  face 
of  an  indictment  which  are  subject  to  special 
demnrter.— People  t.  Qrinnell  (CaL  AwO  68L 

Z.  OONVIOTIOir  OF  OFFENSE  IN- 
OltODED  IN  OBABOB. 

I  180.  Under  Pen.  Code,  {  1159,  a  rerdict 
finding  accused  guilty  of  petit  larceny  heU 
responsive  to  the  issue  under  informatioa 
charging  grand  larceny  and  plea  of  not  guilty. 
—People  V.  Wetsel  (Cal.  App.)  5^. 
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30.  WAIVER  OF  DEFECTS  AMD  OB- 
JEOnOVS,  AHD  AIDER  BT 
▼EBDIOT. 

i  196.  In  a  prrwecution  under  Rev.  St.  1899, 

L2000,  as  amended  and  re-enacted  by  Seas, 
wa  1905.  p.  150.  c.  98,  f  4,  making  it  unlaw- 
fnl  to  bring  infected  iheep  into  tbe  state,  any 
defect  in  the  information,  in  aileging  that  ac- 
cused catued  sheep  to  be  broosht  into  the  state, 
in  addition  to  aileging  that  ne  brought  them 
in,  was  waived  by  pleading  to  the  merita— 
Patrick  T.  State  (Wyo.)  S88. 

INDORSEMENT. 

Of  bill  of  ezcluiDge  or  promissory  note,  see  Bills 
and  Notes,  S 

INFANTS. 

See  Guardian  and  Ward. 
Custody  and  support  on  dlToros  of  parents,  see 
Divorce,  {|  SOS^ll. 

HI.  FKOPEHTT  AED  0ONVETAEO3B8. 

{  30.  No  new  consideration  Is  necessary  to 
sustain  validity  of  a  deed  given  by  one  after 
majority,  in  ratification  of  conveyance  made 
dnnnf  miiioi1ty.-^^lhoun  Andeiaon  (Kan.) 
27S. 

IV.  COHTBACTS. 

I  68.  An  infant  conveying  premises  under  the 
fraudulent  representation  that  be  is  over  21 
years  of  age  held  not  entitled  to  have  such  deed 
canceled  without  returning  the  consideration. — 
International  Land  Co.  v.  Marshaii  (Okl.)  951. 

I  58.  An  infant  conveying  premises  on  fraud- 
ulent representation  that  he  is  over  21  years  of 
age  held  not  entitled  to  cancel  such  deed  without 
refunding  the  consideration,  though  such  other 
party  may  not  have  exercised  due  care.—Inter- 
natiooal  Land  Co.  v.  Marshal]  (Okl.)  951. 

Vn.  ACTIONS. 

Irregularities  In  appointment  of  guardian  ad 
litem  as  ground  for  dismissal,  see  Dismissal 
and  Nonsuit,  |  66. 

INFECTIOUS  DISEASES. 

Of  animals,  act  forbidding  importation  of  In- 
fected sheep,  as  interference  with  interstate 
commerce,  see  Commerce,  S  62. 

Of  animals,  jnrlsdictiiHi  of  prosecution  for  im- 

r>rtation  of  Infected  sheept  see  Criminal  Law, 
108. 

INFERIOR  COURTS. 

See  Cimrt%  |  183. 

INFORMATION. 

Criminal  aocusatlon,  see  Indictment  and  In- 
formation. 

INFRINGEMENT. 

Of  tiade-mariL  see  Trade-lfaita  and  Trade- 
Names,  II  0»-88. 

INITIATIVE  AND  REFERENDUM. 

Amoidmait  of  city  charter,  aea  Monicipal  Got- 
poratlons,  {  46. 

Self-executing  provisions  of  Constitution  reaerr- 
ing  the  initiative  and  referendum  powers  to 
municipal  voters,  see  Constitutional  Iaw,  i 

sa 

Time  of  taking  effect  of  city  ordinance  on  whidi 
referendum  Is  invoked,  ase  Municipal  Cot^ 
poratioDs.  {  108. 


INJUNCTION. 

Relief  againtt  particular  act$  or  proceeding*. 

Interference  with  water  rights,  see  Waters  and 
Water  Courses,  ^  152. 

Making  of  municipal  improvement,  see  Mu- 
nicipal OorporatiMU,  I  828. 

Opening  of  road,  see  Highway^  |  64. 

Review  of  proeeedingt  for  injunction. 
Review  of  dlKcretionary  rulings,  see  Appeal  and 
Brror,  |  954. 

I.  EATinEW  AED  OBOUEDS  IE  OEE- 

(B)  OROUMDS  OF  BELIEF. 

I  12.  The-completed  act  of  defendant,  a  labor 
union,  in  sending  notices  to  plaintiffs  customers 
notifying  them  that  plaintiff  bad  been  declared 
unfair  by  defendant,  held  not  a  ground  for  in- 
junctive relief.— J.  F.  Parkinson  Co.  v.  Build- 
ing Trades  Coondl  of  Santa  Clara  County 
(Cal.)  1027. 

S  22.  Injunctive  relief  cannot  be  granted  to 
prevent  a  labor  union  from  holding  out  to  plain- 
tiff a  standing  warning  that  union  men  will  not 
work  for  him  or  handle  his  material  while  he 
remains  on  the  "unfair"  list.-^.  F.  Parkinson 
Co.  V.  Building  Trades  Coondl  of  Santa  Clara 
Coanty  (Cal.)  1027. 

n.  SUBJECTS  OF  PROTECTION  AED 
BELIEF. 

(G)  PERSONAL  RIGHTS  AND  DUTIES. 

Liability  ot  trade  union  for  acts  of  Individual 
members,  see  Trade  Unions,  fi  9. 

I  101.  The  acta  and  conduct  of  a  labor  un- 
ion held  not  to  constitute  coercion  or  intimida- 
tion so  as  to  call  for  injunctive  relief. — J.  V. 
Parkinson  Co.  v.  Building  Trades  Council  of 
Santa  Clara  County  (Cal.)  1027. 

(H)  CRIMINAL  ACTS.  CONSPIRACIES, 

AND  PROSECUTIONS. 

g  104.  A  conspiracy  which  will  afford  ground 
for  injunctive  relief  is  a  combination  of  two  or 
more  [wrsons  to  accomplish  by  concerted  action 
a  criminal  or  unlawful  pnipose  or  a  lawful  pur- 
pose by  a  criminal  or  unlawful  means.— J.  F. 
Parkinson  Co.  v.  Building  Tradea  Goundl  of 
Santa  Clara  County  (Cal.)  1027. 

IV.  PBELmnrABTAED  lETEBLOOU- 
TOBT  lEJinrOTIOES. 

(A)  GROUNDS  AND  PROCEEDINGS  TO 
PROCURE. 

I  136.  A  preliminary  Injunction  should  not 
I>e  granted  unless  it  clearly  wpenit  necessary 

to  protect  the  applicant  from  loss  or  injury. — 
McLean  v.  Farmers'  Higbllne  Canal  ft  Beser* 

voir  Co.  (Colo.)  16. 

S  138.  The  statutory  authority  given  a  coun- 
ty judge,  in  the  absence  of  the  district  judge 
from  any  county  in  his  district,  to  order  an 
injunction  to  Issue  out  of  the  district  court, 
should  not  be  invoked  except  where  the  delay  in 
reaching  the  district  judge  would  work  irrep< 
arable  Injury. — McLean  v.  Farmers'  Highiine 
Canal  ft  Reeervoii  Co.  (Colo.)  1& 

INNKEEPERS. 

BestTalnlng  use  of  name  by  hotel,  see  Tnd^ 
Marks  and  Trade-Names.  H  71,  88. 

IN  PAIS. 

Bsti^>pel,  see  ESstoppel,  |{  S6,  110. 
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IN  PERSONAM. 

Nfttnre  of  proceedings,  see  Actim,  |  16. 

INQUEST. 

Of  Gonmer,  see  Homicide,  {  224. 

IN  REM. 

Qarnishment  as  a  proceeding  in  rem,  see  Gar- 
nishment, §  1. 

Judgment,  see  Judgment,  I  804. 

Nature  oz  proceeding  quasi  in  rem,  see  Action, 
I  16. 

INSOLVENCY. 

See  Bankruptcy. 

Of  bank,  see  Banks  and  Banking  tl  ^74. 
Of  fraudulent  grantor*  see  Frandalant  Gonrey- 
ances,  I  61. 

INSPECTION. 

Of  sidewalks  in  dty,  see  Mnnkdpal  Canom- 
tiouB,  8  795. 

INSTRUCTIONS. 

In  civil  actions,  see  Trial,  8S  186-296. 
In  criminal  prosecntiona,  see  Criminal  Law,  fif 
7T5-S22;  Homicide,  |  292. 

INSURANCE. 

V.  THE  COMTBACT  Df  OENEBAI.. 

(B)  CONSTRUCTION  AND  OPERATION. 

I  146b  A  policy  like  otber  contracts  must  be 
eonstmed  from  the  language  used,  and,  when  the 
terms  are  plain  and  unambiguous,  the  courts 
should  hold  the  parties  thereto.— La ven  thai  v. 
Fidelity  &  Casualty  Co.  of  New  York  (Cal. 
App.)  1075. 

I  1^.  Statement  of  rule  for  construction  of 
insurance  poliqy^Natfonal  Mnt  Fire  Ini.  Co. 
T.  Doncan  (Colo.)  634. 

VI.  PREMnntS,  DVES,  AHS  ASSESS- 
MENTS. 

I  106.  Where  an  insurance  policy  is  by  its 
terms  void  for  fraud,  Aeld,  tbe  preminm  is  not 
recoverable  by  Insured,  so  that  toe  defense  need 
not  allege  its  return.— National  Mut.  Fire  Ins. 

Co.  T,  Duncan  (Colo.)  634. 

IZ.  AVOIDANCE  OF  POUCT  FOB  MIS- 
BEPBEBENTATIOlf,  FBAim,  OB 
BBEAGH  OF  WABBANTT  OB 
OONBITIOM. 

(A)  GROUNDS  IN  GENERAL. 

I  264.  A  warranty  in  an  application  for  in- 
surance held  required  to  be  true,  whether  or 
not  it  Is  material.— National  Mat  Fire  Ins. 
Co.  T.  Duncan  (Cola)  634. 

{  270.  A  breach  of  a  fire  iMlicy  as  to  one  of 
the  Items  of  property  insured  held  not  to  avoid 
the  entire  policy.— AAansas  Ins.  Co,  v.  Cox 
(Okl.)  552. 

(B)  MATTERS  RELATING  TO  PROPERTY 
OR  INTEREST  INSURED. 

S  274.  A  misrepresentatiou,  in  an  application 
for  Insurance,  as  to  the  sise  of  the  building, 
held  not  to  show  of  itself  that  it  Is  material.— 
National  Mut.  Fire  Ins.  Co.  t.  Duncan  (Colo.) 
634. 

§  274.  An  answer  in  an  application  for  in- 
surance held  not  within  a  warranty.— National 
Mut.  Fire  Ins.  Co.  v.  Duncan  (Colo.)  634. 


(  281.  A  warranty,  In  an  application  for  in- 
surance, as  to  value  of  property,  held  not  even 
substantially  true.— National  MuL  Fire  Ina. 
Co.  V.  Duncan  (Colo.)  6S4. 

8  281.  A  warranty,  in  an  anitieatiw  for  in- 
surance, as  to  value  of  proper^,  held  not  satii^ 
Bed,  even  if  It  be  only  an  estimate.— National 
Hut.  Fire  Ins.  Go.  v.  Duncan  (Colo.)  634. 

(  282.  A  vendee  of  land  held  the  sole  owner 
in  fee  simple,  within  tbe  condition  of  a  fire 
policy  avoiding  tbe  same  if.  insured  be  not  such 
an  owner.— Arkansas  Ins.  Ca  t.  Cox  (Okl.) 
552. 

3C  FOBFEmFBE  OF  POUOT  FOB 
BBEACH  OF  PBOMI8SOBT  WAB- 
BANTY,  OOVEirAJfT.  OB  OOVDI- 
TIOH  StTBSEQITBlfT. 

(B)  MATTERS  RELATING  TO  PROPERTY 
OR  INTEREST  INSURED. 

5 823.  Statement  of  wiien  a  fire  policy  re- 
rea  notice  to  tbe  company  of  vacan<7  of 
building.— Natitmal  Mut.  Fire  Ins.  Co.  t.  Dun- 
can (Colo.)  684. 

S  336.  A  provision  of  a  fire  policy  as  to 
further  insurance  held  not  violated. — ^National 
Mut  Fire  Ins.  Co.  v.  Duncan  (Colo.)  634. 

(Ei  NONPAYMENT  OF  PREMIUMS  OR 
ASSESSMENTS. 

f  349.  Fire  policy  held  not  invalidated  by 
nonpayment  of  premium  notes.— Ariuiuaa  Ins. 
Co.  T.  Cox  (Okl.)  6S2. 

XL  EgTOPPEt.  WAIVEB.  OB  AOBEb 
BfENTS  AFrECTIWO  BIOHT  TO 
AVOID  OB  FOBFEIT  POLIOT. 

S  377.  Tbe  insurer  held  estopped  to  claim 
benefit  of  provision  of  policy  in  view  of  facts 


ional  Mnt.  Fire  Ins.  Ca  t.  Dnncan 


disclosed  by  application,  made  a_  part_of  tbe 
policy.— Nacic 
(Colo.)  6S4. 

{  377.  Rights  of  the  insurer  1>ecaoBe  of  va- 
cancy of  insured  buildir-  held  waived  by  sub- 
sequent permit  with  kii  .ledge  of  facts.— Na- 
tional Mnt  Fixe  Ina.  Co.  r.  Duncan  (C<do.) 

634. 

f  37a  Condition  of  policy  that  it  be  void  if 
title  be  not  as  represented  held  waived;  where 
the  agent  issues  policy  with  knowledge  o<  con- 
dition of  title.— National  Mnt.  Fire  Ins.  Go.  t. 
Duncan  (Colo.)  634. 

i  889.  An  insurer  which  with  full  knowl- 
edge that  insured  had  not  the  legal  title,  issued 
a  policy,  cannot  insist  upon  a  clause  therein  re- 
quiring insured  to  be  such  an  owner.— Arkan- 
sas Ins.  Co.  V.  Cox  (Okl.)  552. 

fi  392.  Collecting  an  assessment  on  a  pre- 
mium note,  after  tbe  report  of  an  adjuater  show- 
ing a  forfeiture,  and  indorsing  sucb  paymoit 
as  a  credit  on  the  note,  after  consideration  of 
the  report  of  the  adjuster,  and  after  knowledge 
the  circumstances,  were  facts  from  which  tbe 

Jury  could  find  a  waiver.- Fanners*  Alliance 
US.  Co.  V.  Ferguson  (Kao^  231. 

{  395.  A  waiver  of  the  forfeitures,  alleged 
from  the  breach  of  conditions  not  referred  to 

in  the  refusal  to  pay  the  policy,  may  be  prop- 
erly found  by  a  juir  when  such  waiver  is  an 
insue.— Farmers'  Alliance  Ina.  Co.  v.  Ferguson 
(Kan.)  231. 

§  395.  Where  an  Insurer  baaes  its  refusal  to 
pay  on  the  failure  of  insured  to  comply  with  a 
condition  of  the  policy.  It  cannot,  when  sued, 
maintain  a  defense  founded  on  breach  ol  aif 
other  condition.— Farmers*  Alliance  Ina.  Co.  t. 
Ferguson  (Kan.)  231. 
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Xm.  EXTENT  OF  LOSS  AlTD  LIA- 
BIUTT  OF  IN8UBEB. 

(E)  ACCIDENT  AND  HEALTH 
INSURANCE. 

§  524,  A  provision  in  an  accident  policy  re- 
lating to  immediate  total  disability  held  not  to 
cover  an  injury  which  did  not  wholly  disable 
fnsored  till  22  days  after  the  accident.— Laven- 
thal  T.  Fidelia  &  Caanalty  Co.  of  New  York 

(Cai.  App.)  ima. 

XrV.  VOTXOE  AHD  PROOF  OF  LOSS. 

S  558.  A  fire  insurance  compaoy  held  to  have 
waived  certain  defects  in  proofs  of  loM. — Alkan- 
sas  Ins.  Co.  v.  Cox  (Okl.)  552. 


XVm.  AOTIOKS  OK  POLICIES. 

640.   A  defense,  in  an  action  on  a  fire 
licy,  held  one  of  false  warraa^,  instead  of 
!alM  repreientatloiiB. — National  Hut.  Fire  Ins. 
Co.  T.  Duncan  (Colo.)  634.  - 


XX.  M17TUAL  BEHEFTT  OTSTTBAlfOE. 

(D)  FORFEITURE  OR  SUSPENSION. 

I  755.  A  fraternal  benefit  association  can- 
not assert  forfeiture  because  assessments  were 
not  paid  at  the  time  stated  in  the  by-laws,  where 
it  bak  led  the  members  to  believe  that  the  as- 
sessmeDts  may  be  paid  at  times  other  than  those 
specified  in  the  rules.— Triple  Tie  Ben.  Ass'n  v. 
Wood  (KanO  219. 

INTENT. 

Construction  of  Constitution,  see  Conjatitutional 
Law,  f  13. 

Of  Legislature  affecting  construction  of  stat- 
ute, see  Statutes,  |  181. 

Affectitiff  or  element  of  particular  actt  or  tran$~ 
acttont. 

See  Gifts,  S  10. 

Appropriation  of  water  rights,  see  Waters  and 

Water  Courses,  f  13. 
Construt^on  of  contract,  see  Contracts,  f  147. 
Delivery  of  deed,  see  D«eds,  t  56. 

INTEREST. 

Coapons,  action  for  proceeds  collected,  see  Mon- 
ey Received,  i  11. 

In  contract  by  school  board,  see  Scliools  and 
School  Districta,  K  79,  ^ 

I.  BIGHTS  ARB  LIABUJTIES  IN 
OEITERAL. 

I  11.  Under  Mills'  Ann.  St.  I  22S2.  plain- 
tiff held  not  entitled  to  recover  interest  In  an 
action  for  money  had  and  received. — ^Yoang  v. 
Kimber  (Colo.)  1182. 

n.  RATE. 

I  81.  Where  defendants  took  certain  prop- 
erty as  trustees  in  extinguishment  of  a  pre- 
existing debt,  they  were  only  entitled  on  a  sub- 
sequent accounting  to  interest  at  the  statutory, 
and  not  at  the  contract  rate.— Weltner  r.  Thnr- 
mood  (Wyo.)  590. 

INTERLOCUTORY  INJUNCTION. 

Sea  Injunction,  H  186.  189. 

INTERLOCUTORY  JUDGMENT. 

Review  on  appeal  or  writ  of  error,  see  Appeal 
and  Error,  i%  870,  871. 


INTERPRETATION. 

Of  eontraatt,  tnttrumentt,  or  jvdieM  aoiM  oni 
proceedings. 

See  Guaranty,  H  27-48:  Pleading,  f  49;  Re- 
lease, i  29 ;  Subscriptloiu,  |  10. 

Option  to  pnrcfaBse  leased  invmises,  see  lAod- 
lord  and  Tenant,  |  92. 

INTERROGATORIES. 

To  witnesses,  see  Depositions. 

INTERSTATE  COMMERCE. 

R^nlation,  see  Commerce. 

INTIMIDATION. 

Restraining  coercion  or  intimidation  of  em- 
ployte  by  labor  union,  see  Injunction,  S  101. 

INTOXICATING  LIQUORS. 

Care  required  as  to  int(sieated  passenger,  see 
Carriers,  §  281. 

Liability  of  saloonkeeper  for  willfal  actM  of  bar- 
tender causing  injury  to  third  person,  see 
Master  and  Servant,  I-  806. 

Municipal  r^rulationa,  see  Municipal  Corpora- 
tions, I  611. 

L  POWEB  TO  GOHTBOL  TRAFFIC. 

I  10.  Under  Const,  art.  11,  S  11,  authorizing 
any  city  to  make  and  enforce  police  regulations 
not  in  conflict  with  general  laws,  a  city  has  police 
power  to  suppress  the  retail  sale  of  intoxicat- 
ing liqaora,  as  beverages,  within  its  limits. — 
Town  of  Selma  v.  Brewer  (Cal.  App.)  61. 

{  10.  A  town  ordinance  prohibiting  the  sale 
of  intoxicating  liquors  held  not  a  revenue  meas- 
□re,  but  an  exercise  of  the  city's  police  power. 
—Town  of  Selma  v.  Brewer  (Cal.  App.)  61. 

H.  0OKSTIT1TTIONALITT  OF  ACTS 
AND  OBDIKAirCES. 

Constitutional  limitation  or  restriction  on  power 
to  enact  laws,  see  Constitutional  Z«bw,  %  26. 

Subject  and  title  of  act&  see  Statutes,  f  109. 

ViolatitHi  of  constitutional  guaranty  of  dnepro- 
cess  ai  law,  see  Constitntional  Law,  |  296. 

§  15.  A  municipal  ordinance  regulating  the 
wholesale  and  retail  liquor  business  held  not  in- 
valid as  unreasonably  discriminatory. — Q rum- 
bach  T.  Lelande  (Cal.)  1009. 

m.  LOCAL  OPTIOK. 

I  33.  An  election  to  pass  upon  the  question 
of  local  option,  held  under  tne  provindhs  oi 
Laws  1905,  p.  41,  c.  2,  is  void,  woere  the  pro- 
visions as  to  the  posting  of  notices  are  not  com- 
plied with.— Guernsey  t.  McHaley  (Or.)  158. 

rV.  LICEK8ES  AHD  TAXES. 

S  61.  Section  95a,  Los  Angeles  Freeholders* 
Charter  (Laws  1903,  p.  570,  c.  6),  held  not  to 
deprive  the  council  of  the  city  of  its  legislative 
power  to  license  and  r^nlate  the  liquor  busi* 
ness.^rambacli  t.  Lelande  (Gal.)  lOBO. 

V.  REOULATIOMS. 

Violation  of  constitutional  guaranty  of  due 
process  of  law,  see  Constitutional  Law,  |  296. 

VL  OFFEMSES. 

S  139.   A  pharmacist  held  not  liable  for  a 

penalty,  under  a  city  ordinanee  regulating  in- 
toxicating liauora,  unless  it  was  alleged  and 
proved  that  ne  was  engaged  in  selling  the  liq- 
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uora  In  Ttolation  of  tha  ordlnance^Town  of 
Selma  v.  Brewer  (Gal.  App.)  61. 

I  139.  A  dru^ist  held  entitled  to  keep,  store, 
and  dispense  liquors  as  a  part  ot  his  drug  stook, 
subject  only  to  a  compUance  with  the  condi- 
tions, restrictions,  and  limitations  imposed  on  a 
sale  of  such  liguoxs  by  a  city  ordinance  regulat- 
ing such  subject.— Town  of  Selma  t.  Brewer 
(Cal.  App.)  61. 

Vm.  OBXBONAL  pBOBEOimoira. 

Following  language  of  statute  in  infonnation 

for  violation  of  liquor  law,  Bee  Indictment  and 

Information,  {  110. 
Permitting  jary  to  inspect  and  unell  contents 

of  a  botue  alleged  to  contain  wbislv*  Ke 

Criminal  Law.  S  651. 

I  219.  An  information  for  aelliM  int<aicat< 
ing  liquors  in  violation  of  Wilson's  Rev.  &  Ann. 
St.  HX)3,  &  3407,  must  give  the  name  of  the  per- 
son to  whom  the  sale  is  made.— Weston  v.  Ter- 
ritory (Okl.  Cr.  App.)  360. 

I  220.  An  information  for  ^ving  away  in- 
toxicating drinks  in  violation  of  Wilson's  Bev. 
&  Ann.  St.  1903,  S  3407,  must  state  the  name 
of  the  person  to  whom  the  gift  was  made  and 
the  pretext  under  which  it  was  made.— Weaton 
v.  Territory  (Okl.  Cr,  App.)  860. 

9  236.  In  a  prosecution  for  allowing  females 
to  remain  in  a  saloon  for  the  purpose  of  being 
supplied  with  liquor,  evidence  considered,  and 
held  sufficient  to  show  that  defendant  was  "for 
the  time  being"  in  actual  charge  and  control 
of  the  saloon.— State  v.  Conway  (Mont.)  654. 

S  236.  Certain  evidence  1^  the  deputy  derk 
of  the  county,  on  a  trial  for  an  nnlawnil  sale 
of  intoxicating  liquor,  held  sufficient  proof  that 
defendant  had  no  Itcense.— Reed  v.  TerritoiT 
(Okl.  Cr.  App.)  683. 

IZ.  ■EABOHES.  SmZOBBa,  MXD 
FOBFETtUBEB. . 

Right  to  jury  trial  in  proceedings  to  determine 
whether  property  seized  was  being  used  In 
violation  of  the  statute,  see  Jary,  f  19. 

S  245.  Enforcing  Act  (Taws  1907-08,  p.  606, 
c.  69)  art  3.  S  8,  held  evidently  intended  to  fol- 
low Const,  art  2,  §  30  (Bonn's  Ed.  i  39) ;  and, 
to  carry  out  the  evident  intent,  the  same  will  be 
construed  by  substituting  the  conjunctive  par- 
ticle "and"  in  place  of  the  disjuncdve  "or." 
—State  v.  Hooker  (Okl.)  964. 

S  251.  In  trials  as  to  property  rights  under 
section  6,  art.  3,  Enforcing  Act  (Sess.  Laws 
1907-08,  p.  605,  c.  69),  the  procedure  before  jus- 
tices of  the  peace  as  provided  in  Wilson's  Rev. 
&  Ann.  St.  1903.  H  ^97-6001,  applies,  and  a 
claimant  may  have  a  case  changed  to  some  joa- 
tice  the  peace  in  an  adjoining  township  un- 
der tliat  chapter— Stete  t.  Oldfield  (OkL)  ^6. 


INTOXICATION. 

Jnred  hj  Meeta  t 
CorporatiMU,  1  821. 

INVITED  ERROR. 


Of  penon  Injured  hj  Meeta  in  street,  we  Mu- 
nfdpal  ~         ■  - 


See  Appeal  and  Error,  |  882. 

ISSUES. 

Preauited  for  reriew  on  ftwMli  *m  Appeal  ud 

Bmr,  II  ieD-179. 

JEOPARDY. 

Former  jeopardy  bar  to  proeecntlon,  see  Otlift> 
inal  Lawri  162. 


JOINDER. 

Of  causes  of  action,  see  Action,  IS  48-50. 

JOINT  ADVENTURES. 

{  1.  Contract  between  real  estate  agent  and 
landowner  held  an  agency  contract,  and  n>i' 
joint  adventure.- Manker  t.  Tough  (Kan.)  79*^ 

JOINT  OBLIGATIONS. 

Sufficiency  of  performance,  see  Contracts.  |  280. 

JOINT-STOCK  COMPANIES. 

S«e  Aasociatioui. 

JOINT  TENANCY. 

See  Tenancy  In  Common. 

JUDGES. 

See  Court  Commlssionera ;   Coarts;  Justices 

of  the  Peace. 
Mandamus  to  judge,  see  Mandamus,  If  38-61. 
Subjecta  and  titles  of  acts  relating  to,  see  SUt- 

ntes,  I  124. 

X.  APPOXMTMIENT,  QUAUFXOATIOX, 
AMD  TENlTZtE.  ^ 

Delegation  of  legislative  powers  as  to  ajnx^t* 
ment.  see  ConstitutiMial  Law,  {  61. 

I  2.  The  Constitution  does  not  prohibit  the 
li^islature  from  providing  more  than  one  dis- 
trict judge  in  aJudlcuQ  district— SUte  t. 
Hutchlngs  (Kan.)  797. 

I  7.  Act  May  29,  1908  (Sees.  Laws  1907- 
08,  p.  454,  c.  46,  1  Zt,  provldii^  that  no  appoint- 
ment by  the  Governor,  upon  recommendation  of 
the  Supreme  Court,  of  an  additional  judge  in 
a  district,  shall  extend  beyond  January  1,  1911. 
held  in  conflict  with  Const,  art.  7,  8  9  (Bonn's 
Ed.  S  178).— In  re  County  Com'rs  of  Counties 
Comprising  Seventh  Judicial  Dist.  (OkL)  ^7. 

n.  BPEOIAX.  OR  SnBSTITUTE 
JUDGES. 

Partial  invalidity  of  statate  anthorixiog  Gov- 
ernor to  anwint  an  additional  jndge,  see  Stat- 
utes, f  64. 

m.  BIOHT8,  TOWERS.  DUTIBS,  AHD 
LIABII.ITIE8. 

Power  of  county  Judge  to  issue  Injunction  from 
district  court  In  absence  of  district  judge,  see 
Injunction,  {  139. 

S  25.  A  judge  pro  tempore  cannot  extend  the 
time  for  making  and  aerring  a  caaemade  in  an 
action  tried  before  Urn.— City  of  Shawnee  v. 
Farrell  (Okl.)  942. 

IV.  DISQUAIJFICATIOH  TO  ACT. 

{  40.  Bev.  Codes.  S  6315.  hOd  to  establish  the 
law  respecting  disqualification  of  a  district 
judge,  and  should  be  liberally  construed  to  ef- 
fect its  object  and  promote  justice  onder  sec- 
tions 4,  6214,  8061.— Oehlert  v.  Qainn  (MmL) 
369. 

i  61.  An  attadunent  plaintiff  who  indemni* 
fled  the  sheriff  Md  a  party  to  a  suit  by  a  third 
person  against  the  sheriff  for  converrion  of  the 

attached  goods,  without  intervention  within 
Bev.  Code,  |  6815,  aathorislD|[  a  party  to  file 
an  affidavit  Of  prejudice  against  the  judge. — 
Gehlert  v.  Qnlnn  (Mont)  369. 

}|  61.  Under  Bev.  Codes,  1  6315.  <me  of  the 
noge*  of  the  dtatrict  court  «  a  oonnty,  divided 
nto  departments,  with  a  jndge  for  each  de- 
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partment,  held  entitled,  on  belns  diBqualified  to 
act  in  a  eaase,  to  call  in  a  indge  of  another  cUb- 
triet— Qaasert  t.  Strcnc  (Mrait)  49T. 

JUDGMENT. 

Decisions  of  courts  In  general,  see  Courts,  H 
90,  91. 

Necessity  of  vrittea  notice  of  decision  to  Sx 
time  within  wliich  notice  of  intention  to  move 
for  new  trial  most  Iw  served,  see  New  Trial, 
{  123. 

On  demumr  to  indictmoi^  aea  Indictment  and 
Information,  {  151. 

In  particular  omU  actions  or  prooeedingt. 
See  Negligence,  i  136;  RepleTin,  S  107- 
Decree  in  eqnitr,  see  Eqnity,  |  423. 
On  appeal  or  writ  of  error,  see  Appeal  and 

Error,  IS  llOe-1178. 
To  determine  rights  to  percolating  water,  see 

Waters  and  Water  Conrses,  S  107. 
To  determine  water  rights,  see  Waters  and 

Water  Courses,  {  152. 
To  distribute  decedent's  estate,  see  Execntoxs 

and  Administrators,  S  315. 
To  enforce  trust,  see  Trusts,  |  87&. 

In  oriminal  projeowMoM. 
Bee  Criminal  Law,  {  998w 

Kevfsitfi 

See  Appeal  and  Error. 

I.  NATUBE  AND  ESSENTIALS  IN 
OENEBAI.. 

I  17.  An  actlw  to  establish  and  enforce  a 
tmst  in  corporate  stodc  within  the  state  held 
an  action  qoasi  in  rem,  bo  that  anbstitated  serr* 

ice  on  a  nonresident  defendant,  as  authorized 
by  Code  Civ.  Proc.  §  637  (Rev.  Codes,  §  6520J, 
is  sufficient.— Gaasert  v.  Strong  (Moat.)  497. 

f  '17.  Jurisdiction  over  tlie  person  of  defend* 
ant  held  acquired  bT  service  of  pntcess  or  by  a 
proceeding  axainst  his  property  within  the  ju- 
rifldictlon  of  the  court.— -G assert  t.  Strong 
<Mont.)  497. 

t  17.  Service  of  process  by  publication  on  a 
nonresident  does  not  warrant  a  judgment  In 
personam  against  him,  bnt  in  a.  suit  against 
property  within  the  juriadietion  Of  the  court  it 
maj  render  a  judnaent  In  rem.— Qaasert  t. 
Strong  (Mont.)  &r. 

TV.  BT  DEFAUIiT. 

In  action  against  corporation,  see  Ccwporations, 
i  622. 

(A)  REQUISITES  AND  VALIDITY. 

I  98.  Where,  under  B.  &  C.  Comp.  {  41,  the 
court  requires  all  interested  parties  to  be  made 
parties,  and  they  fail  to  appear,  a  decree  may  be 
entered  araiiast  them  in  favor  of  all  parties  ap- 
peering.— Hough  v.  Porter  (Or.)  10S3. 

(B)  OPENING  OR  SETTING  ASIDE 

DEFAUI/r. 

Review  of  discretionary  mlings,  see  Appeal  and 
Error,  |  967. 

I  143.  A  judgment  taken  against  a  par^ 
contrary  to  an  agreement  with  his  adversary  is 
one  taken  by  surprise  within  B.  &  O.  Oomp. 
I  permitting  the  trial  court  to  relieve 

against  a  judgment  taken  through  surprise,  etc, 
— Voortiees  v.  Geiser-Hendryz  Inv.  Co.  (Or.) 
824. 

TX.  ON  TRIAL  OF  ISSUES. 

(A)  HBNDITION,  FORM.  AND  REQUI- 
SITES IN  GENERAL. 

1197.  Under  Comp.  Laws  1907,  K  8181, 
8182,  in  a  proper  case,  at  the  close  of  the  evi- 


dence, the  court  %et4  authoriced  to  direct  a  ver- 
dict, and  a  judgment  theieMi  will  be  on  the 
merits.— Smalley  r.  Rio  Grande  Western  Ry. 
Co.  (Utah)  311. 

1  107,  Where  both  parties  rest  Uiey  Indicate 
a  deaire  for  the  submiasimi  of  the  case  for  final 
determination.— Smalley  t.  Rio  Grande  West- 
em  Ry.  Co.  (Utah)  3lX 

(B)  PARTIES. 

I  239.  In  an  action  against  a  city  and  a  con- 
tractor for  injuries  from  a  temporary  sidewalk, 
the  city  being  primarily  liable  for  the  injury,  a 
directed  verdict  for  the  contractor  did  not  pre- 
clude a  judgment  against  the  city.— Jones  v. 
City  of  Seattle  (Wash.)  743. 

VH.  ENTBT.  BEOOBD,  AND  DOCK- 
ETINO. 

{  289.  If  a  decree  as  entered  is  differrat  from 
that  pronounced,  the  decree  as  entered  will  be 
conclusive  over  that  approved  and  edgned,  though 
the  latter  is  correct,  until  the  entry  has  been 
corrected  to  apeak  the  truth.— Bates  t.  Hall 
(Colo.)  3. 

i  288.  A  decree  wiiich  baa  been  altered  be- 
fore entry  is  inadmiwible  in  evidence.— Bates  t. 
Hall  (Colo.)  8.  • 

Tm.  AMENPMBNT,  OOBBEOTION, 
ABB  REVIEW  IN  SAME  OOVBT. 

Judgment  for  allmonyt  see  DIvi>rce,  |  246. 
Judgment  for  custody  of  children,  see  Divorce, 

«  303. 

Judgment  in  proceedings  to  distribute  dece- 
'  dent's  estate,  see  EixecutorB  and  Administra- 
tors, i  315. 

IX.  oPENnro  OB  vaoatino. 

Right  to  trial  by  Jury,  see  Jury,  |  16. 

I  356.  An  interlocutory  decree  In  partition 
will  not  be  set  aside  on  the  ground  that  the  par- 
ticular facts  did  not  authorize  its  entry,  but 
such  question  can  only  be  reviewed  up<ni  an 
appeal.— Richardson  v.  Roddy  (Idaho)  842. 

X.  EQ1TITABI.E  BELIEF. 

(B)  JURISDICTION  AND  PROCEEDIXGS. 

I  460.  Where  it  is  sought  to  impeach  a  decree 
for  want  of  jurisdiction  because  of  facts  outside 
the  record,  the  complaint  must  aver  the  facts. — 
Del  Campo  v.  Gamarillo  (Cal.)  1040. 

S  460.  Where  it  Is  sought  to  impeach  a  de- 
cree for  want  of  jurisdiction  appearing  on  the 
face  of  the  record,  the  pleader  should  either 
exhibit  the  record  or  state  tbe  particular  defects. 
—Del  Campo  v.  Camarilio  (Cal.)  1049. 

{  461.  In  a  suit  to  impeach  a  judgment  for 
want  of  jurisdiction,  the  entire  record  of  the 
cause  should  he  exiilblted. — Del  Campo  v.  Cama- 
rilio (Cal.)  1049, 

I  461.  In  a  suit  to  iropeadb  a  jndgment  for 
the  want  of  jurisdiction,  plaintiff,  under  the 
pleadings,  held  to  liave  the  burden  of  proving  the 
absence  of  jurisdiction.— Del  Campo  v.  Cama- 
rilio (Cal.)  1049. 

I  468.  Where  a  decree  of  a  court  of  general 
jurisdiction  is  attacked  for  want  of  jurisdiction 
apparent  on  the  face  of  the  record,  toe  question 
of  its  validity  ia  one  of  law  to  be  determined 
from  tbe  recoffd  Itseltr— Dtf  Oampo  t.  Camarilio 
(Cal.)  1048. 

XL  OOLLATBBAIi  AVTAOK. 

On  order  of  county  superintendmt  for  a  change 
of  boundaries  of  school  district,  see  Schools 
and  School  Districts,  {  37. 
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98  PACIFIC  REPORTER. 


(A)  JUDGMENTS  IMPEACHABLE  COL- 
LATERALLY. 

I  475.  A  judgment  of  the  county  court  fix- 
ing the  compenBatiou  of  an  attorney  for  serv- 
iceg  in  the  administration  of  an  estate  held 
not  subject  to  collateral  attack.— United  States 
Fidelity  &  Ouaranty  Co.  t.  People  (Colo.)  828. 

(O  PBOCBEDINOS. 

I  618.  A  motion  to  set  aside  a  prerioai  order 
In  the  Bame  action  Aeld  a  collateral  attack  on 
such  order.— Harlan  v.  Harlan  (Cal.)  32. 

Zm.  MERGER  AND  BAR  OF  GAUSEB 
OF  ACnOK  AND  DEFENSES. 

(A>  JUDGMENTS  OPERATIVE  AS  BAB. 

Exemption  of  convict  from  prosecution  for  crime 
committed  before  or  during  confin«nent,  see 
Convicts,  I  6. 

8  572.  Judgment  on  demurrer  to  the  petition 
between  the  same  parties  and  on  the  same  facts 
held  a  bar  to  a  subsequent  action  based  thereon. 
—Pettis  T.  McLaIn  (Okl.)  927. 

(B)  CAUSES  OF  ACTION  AND  DEFENSES 
MERGED,  BARRED,  OR  CONCLUDED. 

S  586.  Where  a  decree  restraining  defend- 
ant's predecessor  in  interest  from  diverting 
water  from  a  creek  upon  plaintiffs  land  was 
bawd  on  the  letter's  riparian  rights,  It  would 
not  be  available -to  protect  rights  now  claimed 
against  defendant  by  prior  appn^latlon.— Da- 
vis V.  Chamberlain  (Or.)  154. 

(O  PERSONS  WHO  MAY  TAKE  AD- 
VANTAGE OF  THE  BAR. 

S  625.  A  decree  restraining  diversion  of  wa- 
ter held  personal,  and  not  to  affect  any  property, 
so  tbat  there  could  not  be  any  successor  in 
interest  of  the  parties  to  the  suit  to  be  conclud- 
ed thereby.— Davis  v.  Chamberlain  (Or.)  154. 

Zrr.  OONOLUSIVENESB  OF  ADJUDI- 
GATION. 

(A)  JUDGMENTS  CONCLUSIVE  IN 
GENERAL. 

8  653.  A  Judgment  discharging  an  attach- 
ment, on  the  ground  that  the  proi>erty  seized 
was  exempt,  held  not  res  judicata  in  a  subse- 
quent direct  proceeding  to  subject  the  property 
to  the  judgment  in  the  action.— Shelby  v.  Zieg- 
ler  (Okl.)  98  P.  989. 

{  054.  The  granting  of  a  voluntary  nonsuit 
or  an  involuntary  nonsuit  before  the  submission 
of  the  case  for  final  determination  Aeld  not  on 
the  merits.- Smalley  t.  Rio  Grande  Western 
Ry.  Co.  (Utah)  311. 

'    (B)  PERSONS  CONCLUDED. 

ft  665.  Failure,  in  an  action  on  purchaee- 
irice  notes  by  a  person  other  than  the  payee,  to 
Dterpose  a  breadi  of  warranty,  though  the 
notes  are  nonnegotlable,  will  not  prevent  an 
action  against  the  pajree  for  breach  of  the  wai^ 
ranty.— Delaney  v.  Great  Bend  Implemmt  Co. 
(Kan.)  781. 

(C)  MATTERS  CONCLUDED. 

{  715.  A  defendant  in  ejectment  htld  not  pre* 
eluded  from  introducing  testimony  to  sustain 
his  legal  defense,  because  the  testimony  also 
went  to  bis  equitable  defense,  which  had  been 
decided  adversely  to  him.— Cassin  v.  Nicholson 
(Cal.)  190. 

8  715.  A  decree  establishing  water  rights 
held  not  conclusive  with  respect  to  other  reser- 
voirs than  those  in  controversy  therein,  nor  as 
to  persons  not  parties  to  the  suit  in  which  the 


decree  was  rendered.— Windsor  Reservoir  Sc 
Canal  Co.  v.  Lake  Sun^y  Dltdi  Co.  (Oolo) 

8  743.  A  decree  in  a  suit  to  quiet  title  held 
res  judicata  in  subsequent  suit  for  partition 
between  the  parties.— Snowdon  v.  Anderaon 
(Wash.)  610. 

XVI.  JUDGHENTS  IN  REM. 

8  804.  Action  in  rem  defined.— Gassert  t. 
Strong  (Mont.)  497. 

XXI.  ACTIONS  ON  JinKOfENTS. 

Waiver  of  defects  In  pleading,  see  Pleading 
8  406.  *■  s. 

XXn.  PIEAPINQ  ANA  ETXDSNGE  OF 
JVmOMEKT  AS  ESTOFFEL  OR 
DEFENSE. 

8  948.  In  order  to  avail  himself  of  a  former 
decree  restraining  defendant's  predecessors  in 
interest  from  diverting  water  from  plaintiff's 
lands,  as  a  defense  against  defendant  s  claims 
plaintiff  must  plead  the  former  decree.— Davis 
V.  Chamberlain  (Or.)  154. 

8  949.  The  failure  of  a  complalBt  pleading 
a  judgment  to  ^ve  the  date  of  tAe  judgment,  in 
the  term  when  it  was  entered,  held  Immaterial. 
—United  States  Fidelity  &  Gaaranty  Co.  t. 
People  (Colo.)  828. 

8  949.  A  complaint.  In  an  action  on  an  ad- 
ministrator's bond  for  the  failure  of  the  adminis- 
trator to  pay  a  judgment,  held  to  snffiriently 
allege  the  judgment  under  Mills'  Ann.  Code,  | 
65.— United  States  Fidelity  &  Guaranty  Co.  t. 
People  (Colo.)  828. 

8  951.  Where  a  decree  as  recorded  was  dif- 
ferent from  that  reported  by  the  referee,  it 
would  be  presumed  that  the  referee's  decree 
was  modified  by  the  court  after  report  filed  and 
before  entry.— Bates  v.  Hall  (Colo.)  8. 

JUDICIAL  NOTICE. 


In  civil  actions,  see  Evidence, 
In  criminal  proaeeutlons,  see 
304. 


M  20-16. 
^limlual  Law,  f- 


JUDICIAL  POWER. 

See  Constitutional  Law,  8|  67-73. 

JUNIOR  INCUMBRANCERS. 

Righta  and  liabilities,  see  Mortgages,  81  087, 

I^,  597. 

JURISDICTION. 

Pleading  conclusions  as  to  jurisdiction,  see 
Pleading,  8  & 

JurUdiction  of  particular  aotiotu  or  fro- 
ctedingt. 

See  Divorce,  8  129;  Habeas  Corpus,  {8  44-120  ^ 
Mandamus.  88  146,  168;   Prohibition,  8  29. 

Criminal  prosecutions,  see  Criminal  Law,  88  86, 
97. 

Relief  against  judgment,  see  Judgment,  8S  460- 
463. 

To  recover  Indian  lands,  see  Indians,  8  27. 

Juriadiction  of  particular  elauea  of  penon*. 
See  Indians,  8  27. 

Special  iuri9dietion$  and  juriadictioHt  of  partic 

ular  clataeB  of  courtt. 
See  Courts;    Equity,  8  24. 
Appellate  juHsdiction,  see  Appeal  and  Error,. 

$  19 ;  Criminal  Law.  8  1023. 
Justices*  courts  in  civil  eases,  see  Justices  of 

the  I'eace,  8  36. 
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]URY. 

See  Grand  Jury. 

Custody  and  condact,  see  Criminal  Law,  |  880. 
Disqualification  or  minconduct  ground  for  new 

tnal,  see  New  Trial.  S  56. 
Instructions  in  civil  actions,  see  Trial,  fiS  186- 

Instructions  in  criminal  prosecutions,  see  Crim- 
inal Law,  IS  77&-^. 

Jury  fees  aa  costs,  see  Costs,  1  175. 

Questions  for  jury  in  civil  actions,  see  Trial, 
a  13^142. 

Oiiestions  for  jury  in  criminal  prosecutions,  see 

Criminal  Law,  H  737-768. 
Taking  case  or  question  from  Jury  at  trial,  see 

Trial,  IS  13&-17& 
Verdict  in  civil  actiona,  see  Trial,  I  325. 

H.  RIGHT  TO  TRIAI.  BT  JTURY. 

Necessl^  of  trial  by  jury  to  constitute  due  pro- 
cess 01  law,  see  Constitutional  Law,  |  251. 

I  11.  Const,  n.  8.  6th  Amend.,  securing  the 
right  of  trial  by  a  jury  of  the  state  and  district 
wherein  the  crime  was  committed  held  appli- 
cable only  to  the  United  States,  and  not  to  the 
states.— People  t.  Botkin  (Cat.  App.)  861. 

i  16-  Issues  arising  on  the  pleadings  as  to 
the  sufficiency  of  the  grounds  on  which  a  judg- 
ment is  sougnt  to  be  vacated  or  modified  Md 
triable  to  the  court  without  the  intervention  of 
a  jury,  within  Mansf.  Dig.  Ark.  {  8913  (Ind.  T. 
Ann.  St.  1809,  t  25!^.-Poff  Lockridge 
<Okl.)  437. 

§19.  On  a  trial  pursuant  to  Enforcing  Act 
(LawB  1007-08,  p.  605,  c.  69)  art.  3.  |  6,  to  de- 
termine whether  property  seized  was  being  used 
in  violation  of  that  act,  claimant  heJd  entitled 
to  a  jury.— State  v.  Hooker  (Okl.)  064. 

I  33.  A  homicide  committed  by  sending  poi- 
soned candy  to  a  person  in  another  state  neJd 
committed  in  part  in  this  state,  within  Pen. 
Code,  8  27,  and  a  trial  therein  did  not  deprive 
defendant  of  the  right  of  trial  by  juiy,  secured 
7,  18.— People  T.  Botkin 


Oy  i- 
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App.)  861. 


I  34.  Under  Comp.  Laws  1907,  $8  4574,  457B, 
the  court  in  prooeeoings  for  the  removal  of  an 
officer  for  malfeasance  held  not  authorised  to 
direct  a  verdict  against  him.— Law  T.  SmlOi 
<Utab)  300. 

IV.  Binmoimf  G,  attendance,  dib- 

OHABGE,  AND  COMPEN- 
SATION. 

Change  of  venue  in  proceedings  under  laws  re- 
lating to  searches  and  seizures  of  intoxicating 
liquors,  see  Intoxicating  Liquors,  S  2S1. 

Unlawful  or  improper  conduct  of  officer  in  se- 
lecting Juiy  as  contempt  of  court,  see  Con- 
tempt,  I  10. 

I  66.  Notwithstanding  Act  Cong.  Feb.  9, 
1906,  c.  155,  §  1,  34  Stat.  11,  held,  that  the 
deputy  clerk  of  the  court  may  perform  certain 
acta  instead  of  the  clerk  himself  as  to  the  selec- 
tion of  the  petit  jnry.— Reed  v.  Territory  (Okl, 
Or.  App.)  5©. 

S  66.  An  officer  sammoning  jurors  should  use 
his  best  efforts  to  secure  men  of  good  character, 
and  act  with  entire  impartiality. — Haigo  v. 
United  States  (Okl.  Cr.  App.)  102L 

V.  COMPETENCY  OF  JUBORS,  CHAI.- 

LENGES.  AND  OBJECTIONS. 

I  116.  A  challenge  to  the  array  or  panel  will 
lie  for  bias  or  Irregnlar  action  of  the  summoning 
officer.— Hargo  v.  United  States  (Ok).  Cr.  App.) 
1021. 


JUSTICES  OF  THE  PEACE. 

m.  OlVXh  JPBISDIOTION  AND  AU<- 
THOBITT. 

{36.  Under  Code  Civ.  Proc.  S  838,  evidence 
erwise  competent  may  be  given  in  a  justices* 
court  in  forcible  entry  and  detainer  proceed- 
ings and  a  question  properly  involved  may  be 
determined,  though  such  courts  are  prohibited 
from  receiving  evidence  or  determining  ques- 
tions involving  title  to  or  posseasion  of  realty.— 
Richmond  v,  Superior  Court  oC  California  (CaL 
App.)  57. 

S  36.  The  decisive  question  in  an  action  of 
unlawful  detainer  before  a  justice  Acid  to  be 

whether  the  parties  were  landlord  and  tenant, 
and  hence  the  action  was  not  transferable  as 
involving  title  to  realty.— Richmond  v.  Superior 
Court  ci  California  (Cal.  App.)  57. 

IV.  FBOCEDURE  IN  CIVIL  CASES. 

^  63.  A  more  liberal  rule  of  practice  pre- 
vails in  procedure  in  justice  coartfl  than  in 
higher  courts.— State  v.  Brown  (Nev.)  871,  875. 

S  106.  Code  Civ.  Proc.  S  890,  contained  in 
title  11,  which  relates  to  justices'  proceedings, 
providing  for  dismissal  in  certain  cases,  and 
section  ^1,  as  amended  by  St.  1889,  p.  398,  c. 
259,  providing  for  dismisscu  for  failure  to  serve 
Summons  ana  make  return  thereon  within  three 
years,  construed  together,  and  section  681  held 
not  to  apply  to  actions  in  justices'  courts. — 
Hubbard  v.  Superior  Court  In  and  for  Santa 
Clara  County  (Cal.  App.)  884. 

V.  BEVIEW  OF  PBOOEEOINOS. 

(A)  APPEAL  AND  ERROR. 

I  159.  Rev.  St.  1887,  {  4842,  held  to  mean 
by  the  word  "or"  "and,"  and  to  require  that 
on  appeal  from  a  justice  that  an  undertaking 
be  given  for  $100  for  the  ptmnent  of  costs, 
and  if  a  stay  be  claimed,  then  for  an  additional 
sum  equal  to  twice  the  judgment.— Libby  v. 
Spokane  Valley  Land  &  Water  Co.  (Idaho)  715. 

S  150.  Where  an  undertaking  on  appeal  from 
a  justice  is  not  given  to  cover  the  costs,  but 
to  stay  the  judgment,  the  appeal  will  be  dls- 
missed.- Libby  v.  Spokane  Valley  Land  ft  Wa- 
ter Co.  (Idaho)  715. 

I  159.  Certain  undertaking  given  on  appeal 
from  a  justice's  judgment  held  inauffictent  as 
an  undertaking  for  the  payment  of  the  costs. 
—Libby  v.  Sp^ane  Valley  I>and  &  Water  Co. 
(Idaho)  715. 

I  169.  A  surety  company  executing  an  un- 
dertaking on  appeal  from  a  justice's  judgment, 
to  which  exceptions  are  filed  pursuant  to  Rev. 
St.  1887,  S  4842,  must  justify.— Libby  v.  Spo- 
kane Valley  Land  &  Water  Co.  (Idaho)  715. 

S  159.  Presentation  and  filing  by  a  surety 
company  with  a  justice  of  the  peace  of  the 
notice  nven  by  the  state  insurance  commission- 
er to  the  several  county  recorders  held  a  suffi- 
cient justification  to  satisfy  Rev.  St.  1887.  f 
4842.-Libby  v.  Spokane  Valley  Land  &  Wa- 
ter Co.  (Idaho)  71o. 

S  159.  An  undertaking  held  sufficient  to  per- 
fect an  appeal  from  justice  court  within  Civ. 
Prac.  Act,  S  584  (Comp.  Laws,  |  3679).— State 
v.  Brown  (Nev.)  871,  8i5. 

I  159.  The  district  court  of  the  territory  of 
Oklahoma  could  not  impose  a  rule  requiring  a 
party  appealing  from  a  justice  to  deposit  with 
the  clerk  thereof  any  sum  to  apply  on  costs 
accruing  in  said  court,  conditioned  that,  on  fail- 
are  to  comply  therewith,  the  court  may  enter 
a  default  or  dismiss  tbe  appeal.— Holmes  v.  Of- 
field  (OkL)  341. 

160.  Under  Comp.  Laws,  $  3676,  on  appeal 

from  a  justice  the  order  in  which  the  notice  is 
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filed  and  Mtred  on  the  Justice  aod  appellee  la 
iounatexial^State  t.  Beowb  (Nev.)  871,  875. 

JUSTIFICATION. 

Of  homicide,  see  Homicide,  if  112-117. 

Of  saretiea  on  uDdertaking  upon  appeal  from  a 

justice's  court,  see  Justices  of  the  Peace,  8 

158. 

KNOWLEDGE. 

Presumptlona  as  to  knowledge  of  law,  see  E>vi- 
dence,  |  66. 

LACHES. 

Affecting  right  to  cnfwco  tniat,  ue  Tmata,  I 
365. 

LANDLORD  AND  TENANT. 

See  Use  and  Occupation. 

Lease  as  abandonment  of  claim  of  adverse  pos- 
aession  against  lessor,  see  Adverse  Possession, 
S  DO. 

Lease  of  Indian  lands,  see  Indians,  {  16. 
PoBseesion  by  tenant  as  notice  of  rights  as 

against  purchaser,  see  Vendor  and  Purchaser, 

I  282. 

n.  I.EA8E8  AND  AOBEEMENTS  IN 
OENEBAL. 

Landlord's  liabilitr  for  breach  of  covenant  in 
lease  to  famish  water  for  irrigaticm,  see  Wa- 
ters and  Water  Courses,  fi  15^ 

m.  I.ANDI.ORD*8  TITLE  AND  BE- 
VERSION. 

Bight  of  purchaser  from  landlord  to  relief  in 
equity  to  determine  right  of  possession  by 
tenant  as  dependent  on  adequacy  of  legal 
remedy,  see  Equity,  |  47. 

(B)  ESTOPPEL  OF  TENANT. 

f  66.  To  start  limitations  in  favor  of  a  ten- 
ant ciaiming  adversely  to  his  landlord,  the  ten- 
ant must  openly  and  explicitly  disclaim  any 
holding  under  the  landlord,  and  unreservedly 
assert  title  In  himself,  with  the  landlord*!  ex- 
press or  implied  knowledge  of  his  claim  of  own- 
ership.—Coquille  Hill  &  Mercantile  Ca  t.  John- 
son (Or.)  132. 

IT.  TEBM8  FOB  TEABS. 

(B)  ASSIGNMENT,  SUBLETTING,  AND 
MORTGAGE. 

S  79.  Subleases  of  part  of  leased  premises 
for  a  period  less  than  the  original  term  do  not 
constitute  an  asatanoient  of  t£e  term.— Agen  t. 
Nelson  (Wash.)  mS. 

(O  EXTENSIONS,  RENEWALS,  AND  OP- 
TIONS TO  PURCHASE  OR  SELL. 

I  92.  An  assignment  of  a  mining  lease  with 
option  to  purchase  fteld  to  authorize  tbe  as- 
signee to  purchase  at  the  same  price  as  the  as- 
siznor  ouaer  the  lease,  and  not  to  reserve  any 
rebate  to  the  latter.— Pollard  v.  Sayre  (Colo.) 
816. 

I  92.  A  lease  with  option  to  purchase  mining 
property  construed  in  connection  with  instruc- 
tions to  a  bank  with  which  a  deed  and  lease 
were  deposited  in  escrow  held  to  give  plaintiff 
an  option  to  purchase  during  the  third  year  of 
the  contract  for  ?17,5(X).— Pollard  T.  Sayre 
(Colo.)  816. 

i  92.  Where  defendants  executed  a  mining 
lease  with  option  to  purchase,  and  at  the  same 
time  executed  a  deed  which  was  deposited  in  es- 
crow in  a  bank,  together  with  a  copy  of  tbe 
lease,  with  instructions  to  the  bank  to  deliver 


the  deed  when  the  efrnditlons  of  tbe  lease  were 
complied  with,  the  option  and  the  iaatnictioDs 
should  be  constmed  t(^ther.— Pollard  v.  Sayre 

(Colo.)  816. 

VH.  PBEMI8E8,  AND  ENJOTXENT 
AND  USE  THEBEOF. 

(E)  INJURIES  FROM  DANGEROUS  OB 
DEFECTIVE  CONDITION. 

I  169.  Evidence  in  an  action  against  a  land- 
lord held  to  show  negligence^S.  C  Capwell 
Co.  T.  Blake  (Cal.  App.)  61. 

(ST)  BVIOTION. 

Right  of  evicted  tenant  under  farm  rental  con- 
tract to  recover  in  quantum  meruit  for  work 
perfumed,  see  Work  and  Labor,  i  14. 

Vm.  BENT  AND  ADVANCES. 

(A)  RIGHTS  AND  LIABILITIES. 

i  209.  An  ori^al  tenant,  who  sobleased  tbe 
premises,  held  not  released  from  liability  to  pay 
rent—Agtm  t.  Nelson  (Wash.)  1115. 

IX.  BE-ENTBT  AND  BECOTE&T  OF 
POS8ES8ION  BY  liANDLOBD. 

Jurisdiction  of  ^stlce  of  the  peace  of  action 
for  unlawful  detainer,  see  Justices  of  the 
Peace,  S  86. 

S  290.  A  quasi  tenancy  Is  not  sufficient  to 
sustain  a  landlord's  action  of  unlawful  detain- 
er, but  there  must  be  a  tenancy  express  or  im- 
plied.—Richmond  V.  Saperior  Court  of  Cali- 
fornia (CaL  App.)  57. 

t  290.  Under  tbe  ezpreBS  provisions  of  Bal- 
Itnger's  Ann.  Codes  &  S t  {  5S27  (Pierce's  Code. 
{  1170),  a  lessee  in  possession  by  a  subtenant 
after  failure  to  pay  rent  or  taxes  is  guilty  of 
unlawful  detainer.— Ageta  t.  Ndson  (Wash.> 
1115. 

g  291.  A  complaint  by  a  landlord  arainst  a 

tenant  to  recover  possession  held  to  snmciently 
allege  the  existence  of  the  relation  of  landlord 
and  tenant.— Richmond  v.  Superior  Court  of 
OaUtornia  (Cal.  AppO  S7. 

I  291.  Proceedings  in  unlawful  detainer  in 

which  the  rules  of  evidence  relating  to  fordhle 
entry  and  detainer  are  applicable  are  limited  to 
cases  Involving  the  telauon  of  landlord  and 
tenant.— Richmond  v.  Saperior  Court  at  Cali- 
fornia (Cal.  App.)  57. 

Z.  BENTINO  ON  SHABES. 

Right  of  farm  tenant  under  crop  rental  to  r»> 
cover  for  work  and  labor  on  abandonment  of 
premises,  see  Worii  and  Labor,  |  IC 

LANDS. 

See  Public  Lands. 

Indian  lands,  see  Indians,  |  IQ. 

LAPSE. 

Of  dsvlas  «t  legacy,  see  Wills,  |  BSO. 

LARCENY. 

See  I^lse  Pntensas. 

I.  OFFEN8EI  AND  BEBPOHBIBILXtT 
THEBBFOB. 

I  6.  To  warrant  a  conviction  under  Lavs 
1903,  p.  372,  c.  218,  I  1,  making  tbe  tbeft  In 
the  nighttime  of  any  harness  grand  larceny,  it 
is  not  necessary  Uiat  the  property  stolen  com- 
prise all  of  a  complete  hames8.~State  v.  Wort- 
man  (Kan.)  217. 
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f  24.  Where  one  attempts  to  steal  a  stud 
from  another,  but  only  dislodges  It  so  that  it 
falls  to  the  floor,  be  may  be  convicted  of  an 
attempt  to  cMnmit  larceny,  under  Gen.  St  1901, 
S  228S.— State  v.  Johnaon  (Kan.)  216. 

n.  PBoasouTioK  and  punish. 

MENT. 

(A)  INDIGTBfMNl^  AND  INFOBMATION. 

Conviction  of  petit  larceny  nnder  indictment  for 
grand  larceny,  see  Indictment  and  Informa- 
tion, S  188* 

I  40.  Indictment  for  larceny  and  proofs  con- 
rtdered,  and  held  that  th»e  was  no  variance.— 
Territory  t.  Caldwell  (N.  167. 

(B)  EVIDENCE. 

f/vidence  of  other  offenses,  see  Criminal  Law, 
I  369. 

S  OS.  Evidence  held  to  show  defendant  guilty 
of  larcoiy  indapendentiy  of  the  testimony  of  an 
accomplice.— Bnck  v.  TViitory  (OU.  Or.  App.) 
1017. 

(O  TRIAL  AND  REVIEW. 

i  77.  An  instraction  heid  to  correctly  state 
the  law  aa  to  the  pmsession  of  recently  stolen 
property.— Territory  v.  Caldwell  (N.  M.)  167. 

USCIVIOUS  COHABITATION  OR 
CONDUCT. 

Sm  LswdnsM 

UW  OF  THE  CASE. 

Decision  on  appaaL  sea  Appeal  and  Error,  | 
lOBD;  GrimiuJEAW,  |  1180: 

LEASES. 

See  Landlord  and  Tenant 
Aa  abandonment  of  claim  nt  adverse  poesession 
against  leiaor,  see  Adverse  Poaseaiioii,  1  SO. 
Of  Indian  lands,  see  Indians,  |  16. 


LEGACIES. 


See  WUls. 


LEGISLATIVE  POWER. 

See  Conatitotional  Law,  IS  GO,  61. 

LEWDNESS. 

1  B.  An  indictment,  attempting  to  charge  a 
crime  nnder  Pen.  Code,  |  22&  held  fatally  de- 
fectivb-Feople  T.  GrinnelllCaL  App.)  681. 

LEX  LOCI. 

Criminal  trlala^  see  Olmlnal  Law,  1  688. 

LIBEL  AND  SUNDER. 

IL  VKXVXLEGED  OOBIMinilOATIOWl, 
AND  MAUCE  THEREIN. 

I  48.  Though  a  state  newspaper  irabliahed 
primarily  for  a  state  constitnency  has  a  small 
circulation  elsewhere,  it  is  not  deprived  of  ita 
privilege  In  the  discussion  ot  aabjects  of  state- 
wide concern  because  of  tiiat  fact— Coleman  v. 
MacLeunan  (Kan.)  281. 

I  48.  Where  the  publisher  of  a  aewapaper  clr- 
CDJated  throughout  the  state  pnbtishea  in  good 
faith  an  article  reciting  tacts  and  making  com- 


ment relating  to  the  official  conduct  and  char- 
acter of  a  state  ofiScer,  a  candidate  for  re-elec- 
tion, the  publication  is  privil^ed,  though  the 
matter  stated  may  be  untrue  and  aerogatory  to 
tlie  candidate. — Coleman  v.  MacLennan  (Kan.) 
281. 

LICENSES. 

Violation  by  employer  of  ordinance  forbidding 
employment  of  unlicensed  elevator  operators 
aa  affecting  liability  for  injuries  to  employda, 
see  Master  and  Servant  I  160. 

I.  TOK  OCCUPATIONS  AKD  PBIVI- 
LEOE8. 

Failure  of  broker  to  obtain  license  affecting  con- 
tract, see  Broken,  {  42. 

For  sale  of  intoxicating  liquors,  aee  Into^ea- 
ting  Liquors,  |  61. 

Proceedings  to  review  ievocatl<ni  ot  license, 
abatement  on  pla]ntiS*a  death,  see  Abatement 
and  Revival,  S  68. 

f  6%.  A  city  under  the  police  power  may  li- 
cense and  regulate  einployment  agencies,— City 
of  Spokane  v.  Macho  (Wash.)  755. 

§  6.  Power  nven  cities  of  first  class  under 
Wilson's  Rev.  &  Ann.  St  1903.  {  386,  to  levy 
license  tax  on  contra ctota,  keld  not  to  give  pow- 
er to  levy  such  tax  on  persons  doing  contract 
work.— Ex  parte  Unger  (Okl.)  990. 

I  7.  Lawa  1907,  p.  126,  c  107  (Comp.  Laws, 
Q  456x6~4S6xl0),  imposing  a  tax  on  coriK>ra- 
tions,  held  not  m  conflict  with  the  nniforml- 
ty  clause  ot  the  Constitution.— Blackrock  Cop- 
per Min.  it  Uill.  Co.  T.  TIngey  (Utah)  180. 

I  7.  Laws  1007,  p.  126,  c  107  (Comp.  Laws 
1907,  K  456x6-48^10).  held  to  impose  a  li- 
cense tax  on  every  corporation  for  the  privi- 
lege of  existing  as  a  corporation,  and  not  in 
conflict  with  Const,  art  13,  (g  2,  3.— Black- 
rock  Copper  Hin.  &  HiU.  Co.  v.  Ting«y  (Utah) 

S  7.  Laws  1907,  p.  126,  c  107  (Comp.  Laws 
1007,  SI  456x6-456x10).  impoRing  an  annual 
tax  on  corporations.  AeM  not  void  for  nnoer- 
tainty.— Blackrock  Copper  Min.  &  MUI.  Co.  v. 
Tingey  (Utah)  18a 

«7.  Laws  1907,  p.  126,  c.  107  (Comp,  Laws 
1007.  H  456x6  to  456x10),  imposing  a  tax  on 
corporations,  hdd  not  invalid  because  it  does 
not  deprive  a  corporation  pf  its  privilegeg  in 
case  of  default  of  payment  of  the  tax.— Black- 
rock  Copper  Min.  &  MllL  Co.  v.  Tingey  (Utah) 
180. 

S  7.  Laws  1907,  p.  126,  c  107  (Comp.  Lawa 
1007,  H  456x6-456x10),  imposing  an  aoniial 
tax  on  corporations,  held  not  invalid  because 
the  tax  and  the  penalty  for  ita  nonpayment  are 
a  lien  on  the  tangible  property  of  the  corpora- 
tion.—Blackrock  Copper  Min.  &  Mill.  Co.  v. 
Tingey  (Utah)  180. 

i  7.  The  fact  that  a  statute  imposing  an  an- 
nual tax  on  corporations  is  not  the  l>est  that 
could  be  devised  for  the  purposes  of  raising 
revenue  does  not  affect  its  validity.— Blackrock 
Copper  Min.  &  Mill.  Co.  v.  Tingey  (Utah)  180. 

i  42.  In  an  action  for  violation  of  an  ordi- 
nance for  failing  to  pay  a  license  tax  for  solicit- 
ing orders,  the  prosecution  must  establish  that 
the  sale  was  not  completed  by  the  acceptance 
of  the  order  bv  the  principal  and  his  shipping 
of  the  goods  inan  without  the  state.— City  of 
KUuley  T.  Dyerly  (Kan.)  228. 

n.  IN  BESPECT  OF  BEAI.  PBOP- 

EBTY. 

Of  rights  acquired  by  appropriation  of  water 
on  land  of  another,  aee  Waters  and  Water 
Conrsea,  |  142. 
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S  50.  A  boom  in  a  navigable  stream  bavins 
been  constructed  under  a  license  from  the  ripa- 
rian owner,  the  licensee  and  his  privieB  were 
thereafter  estopped  from  denying  the  owner's  ri- 
parian rightB  m  the  stream  or  those  of  any  one 
'Claiming  under  him.— Coquille  MUl  ft  Mercaa- 
tile  Co.  T.  Johnson  (Or.)  132. 

LIENS. 

Particular  ofofse*  of  Itent. 

See  Mechanics'  Liens. 

Mortgage,  Bee  Chattel  Mortgages,  H  183-155; 

Mortgages,  S 
Pledge,  see  Pledges. 

LIFE  ESTATES. 

See  Dower. 

Creation  by  will,  see  Wills,  8  614. 

LIFE  INSURANCE, 

See  Insurance. 

LIGHT  AND  POWER  COMPANIES. 

Validity  of  contracts,  see  Corporations,  |t  430, 
447. 

LIGHTS. 

Of  vessels,  see  Collision,  S  75. 

LIMITATION  OF  ACTIONS. 

See  Adverse  PosBeesion. 

Idmitations  affecting  taking  appeal,  see  Appeal 
and  Brrw,  U  38$-3o6. 

I.  STATUTES  OF  UMITATION. 

(A)  NATURE.  VALIDITY,  AND  CON- 
STRUCTION  IN  GENERAL. 

i  1.  The  statute  of  limitations  does  not  mean 
that  the  debt  has  been  paid,  but  that  it  It  stale. 
— Sterrett  v.  Sweeney  (Idaho)  418. 

I  2.  A  paymait  in  Washington  on  a  ccm- 
tract  of  that  state  prevents  limitations  of  Ida- 
ho from  running,  and  that  the  debtor  has  re- 
sided in  Idaho  for  more  than  &ve  years  is  in- 
sufficient  to  raise  the  bar  of  the  statute. — Stei^ 
■Ktt  V.  Sweeney  (Idaho)  418. 

S  5.  Whether  residence  within  the  state  for 
the  statutory  period  will  prevail  as  a  plea  of 
limitations  depends '  upon  the  nature  of  the 
contract,  its  maturity,  and  the  date  from  which 
the  statute  mns.— Sterrett  v.  Sweeney  (Idaho) 
418. 

S  11.  The  rule  that  Umitations  do  not  ran 
ai^nst  the  state  Is  applicable  wliere  ttie  state, 
though  not  the  real  party  to  tlie  record,  is  the 
real  party  in  interest— Anderson  t>  Bitterbusch 
(Okl.)  1002. 

(B)  UMITATIONS  APPLICABLE  TO  PAB- 
TICULAR  ACTIONS. 

§  27.  An  action  on  an  account  for  goods  sold 
and  delivered  in  1894,  in  the  absence  of  an 
acknowledgment  of  the  indebtedness  in  writing, 
was  barred  In  1896  the  two-year  iimitations. 
Code  Civ.  Proc.  f  S39.— National  Cycle  Mfg. 
Go.  V.  San  IMego  Cycle  Co.  (CaL  AppJ  64. 

n.  OOMFUTATIOK  OF  FEBIOB  OF 
LnUTATIOK. 

Affecting  laches  In  bringing  action  to  set  aside 
deed,  see  Cancellation  of  Instrumraits,  {  84. 

(E)  ABSENCE,  NONRESIDfiNCB,  AND 
CONCBjffiMENT  OF  PERSON 
OR  PROPERTY. 

I  86.  Defendant  during  her  abnonce  from  the 
state  held  a  nonresident  within  Balllnger*s  Ann. 


Codes  &  St.  i  4808  (Pierce's  Code,  f  292).  de- 
ducting the  time  of  nonresldence  of  ^e  defend- 
ant from  the  time  limited  for  the  commencement 
of  actions.— Dignam  v.  ShafE  (Wash.)  1113. 

<F)  lONORANGB,  HI8TAKB.  TRUST. 
FRAUD,  ANl5  CONCBALMBNX 
OF  CAUSE  OF  ACTION. 

i  103.  In  a  suit  to  enforce  an  express  trust, 
limitations  do  not  run  until  repudiation  or  ad- 
verse possession  by  the  trustee  and  knowledge 
thereof  by  the  benefidazy.— Weltner  t.  Tbur- 
mcmd  (Wyo.)  S9a 

(H)  COMMENCEMENT  OF  ACTION  OR 
OTHER  PROCEEDING. 

{  126.  An  amendment,  substituting  an  as- 
signee of  the  cause  of  action  for  the  original 
plaintiff,  after  the  period  specified  by  the  stat- 
ute of  limitations  had  run.  held  not  to  aUttt 
a  new  cause  of  action  barred  by  limitations.— 
Merced  Bank      Price  (Oal.)  388. 

m.  ACKMOWXEDGMEIIT,  SEW 
PBOmSE,  Ain>  FABT 
PAYMENT. 

II  146.  Under  BaIlinKer*s  Ann.  Codes  &  St.  { 
4813  (Pierce's  Code,  S  300),  detached  statemrats 
and  fragmentary  writings  of  diEEerent  dates  sus- 
ceptible of  dilEerant  interpretatioas  held  insuf- 
ficient to  remove  the  bar  of  limitati«u. — ^Bank 
of  Montreal  v.  Oiise  (Wash.)  1127. 

S  ISO.  Where,  acknowledgment  is  relied  on  to 
remove  the  bar  of  limitations,  the  expression  of 
the  acknowledgment  must  be  uneqalvocal  and 
made  with  reference  to  a  particular  debt  whidi 
is  subsisting  at  the  time.— Bask  of  Montreal  v. 
Guse  (Wash.)  1127. 

8  150.  The  correspondence  between  the  hold- 
er of  notes  and  the  maker  held  not  to  show  an 
acknowledgment  by  the  maker  of  the  indebted- 
ness or  a  promise  to  pay  sufficient  to  remove 
the  bar  of  limitatlona.— Bank  ot  Montreal 
Guse  (Wash.)  1127. 

S  161.  The  effect  of  a  written  acknowledc* 
ment  of  a  debt  nnder  Code  Civ.  Proc  |  360, 
made  before  the  debt  was  barred  by  the  two- 
year  statute,  held  to  only  extend  the  obligatioa 
for  the  two-year  period  from  the  time  of  ac- 
knowledgment, so  uiat  a  debt  was  buied  by  the 
statute.— National  Cycle  M^.  Co.  t.  San  Diego 
Cycle  Co.  (Cal.  App.)  64. 

$  151.  An  acknowledgment  in  writing  of  a 
debt  by  the  det>tor  before  It  Is  barred  raises  an 
implied  promise  to  pay  within  the  statntmr 
period  from  the  time  ol  acknowledgment — Na- 
tional Cycle  Mfg.  Co.  v.  San  Diego  Cycle  Ca 
(Cal.  App.)  64. 

S  163.  Under  Ballinger's  Ann.  Codes  A  St 
Wash.  $  4817  (Pierce's  Code,  fi  301).  a  payment 
after  maturity  hdd  a  waiver  of  the  debtor's 
privilege  to  claim  the  maturity  of  the  debt  as 
the  date  from  which  limitations  begin  to  ran. — 
Sterrett  v.  Sweeney  (Idaho)  418. 

V.  PI.EADnrG.  EVIDENCE*  TBIAI« 
AND  BETIEW. 

S  179.  The  nature  of  the  allegations  neces- 
sary to  take  an  action,  based  on  fraud,  out  of 
the  statute  of  limitations  because  of  DODdia- 
covery  of  the  fraud,  stated. — Denlka  v.  Santa 
Clara  Valley  Agr.  Society  (CaL  App.)  687. 

9  179.  In  an  action  to  set  aside  a  deed  for 
fraud,  allegations  of  the  nondiscovery  of  the 
fraud  held  not  sufficient  to  take  the  action  oat 
of  the  bar  of  the  statute  of  limitations.— Denike 
v.  Santa  Clara  Valley  Agr.  Society  (Gal.  App.) 
687. 

I  180.  ^lliere  nothing  appears  on  the  Uce  of 
the  complaint  indicating  a  bar  by  limitations. 
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a  demurrer  thereto  upon  that  groand  will  not 
Ue.— Keegln  v.  Joyce  (Cal.  AppT)  896. 

S  192.  A  complaint  in  an  action  against  the 
administrator  of  the  estate  of  the  ezecntriz 
a  will  onder  which  plaintiff  claims  held  in- 
sufficient to  avoid  the  oar  of  limitations,  under 
Code  Civ.  Proc.  {  338,  on  the  ground  of  fraud 
by  false  representations,  for  failure  to  allwe 
reliance  on  the  rqitresentations.— Buike  T.  lu- 
guire  (Cal.)  21. 

LIQUOR  SELLING. 

See  Intoxicating  liquors. 

LinORAL  RIGHTS. 

See  Navigable  Waters,  S9  89,  48. 

LIVE  STOCK. 

Garriase  of,  aee  Garriets,  |  22d. 

LOANS. 

Becoveiy  of  money  loaned,  see  Mon^  Lent; 

LOCAL  LAWS. 

See  Statutes,  U  67-88. 

LOCAL  OPTION. 

Traffic  in  intozlcatlnr  UqBors,  see  Intozlca- 
ting  Uquors,  {  3&, 

LOGS  AND  LOGGING. 

Advene  possession  of  boc»n  privilegei^  see  Ad- 
verse Possession,  i  60. 

SstoiMpel  of  person  erecting  boom  under  license 
to  deny  rights  of  licensor,  see  Licenses,  f  60. 

Injuries  caused  by  maintenance  of  boom  In  navi- 
gable stream,  see  Navigable  Waters,  8  89. 

Restraining  removal  ot  timber,  pending  action 
for  quieUiv  title,  see  Quietbg  Title,  I  82. 

Bight  to  construct  booms  in  navigable  watets, 
see  Navigable  Waters,  |  43. 

LOST  INSTRUMENTS. 

Bestoration  ot  lost  record  on  appeal  In  criminal 
pxoBecntion»  see  Criminal  Law,  |  1106b 

MACHINERY. 

Dangeroos  machinery,  see  Negligence,  S  23. 
UaMUty  of  emplt^er  fOr  defects,  see  Master 
and  Servant,  fl  101-121. 

MALFEASANCE.  -  - 

Of  officer  ai  groand  for  removal,  lee  OfSceis, 
»  66.  74.  • 

MALICE. 

XHement  of  libel  or  slander,  see  Libel  and  Slan- 
der, |  48. 

SHement  of  offense  of  killing  or  maiming  ani- 
mals, see  Animals,  {  45. 

MALICIOUS  PROSECUTION. 

Bee  False  Imprisonment. 

n.  WAMT  OF  PBOBABLE  OAVSE. 

I  24.  DlachargB  br  United  States '  commls- 
•ioner,  acting  as  examining  magistrate,  hHd 
prima  fade  evidence  of  want  of  probable  cause. 
^Lindsey  v.  Conch  (Okl.)  973. 


I  24.  That  after  discharge  of  accused  by 
United  States  commissioner  the  grand  jury  in- 
dicted him  held  prima  facie  evidence  of  probable 
cause.— Lindsey  v.  Coudi  (Okl.)  973. 

§  24.  Proof  of  acquittal  of  accused  by  a  jury 
on  a  trial  of  an  indictment  does  not  tend  to 
show  want  of  probable  canse.— Lindsey  v.  Conoi 
(Okl.)  973. 

V.  AOTXOm. 

f  S6.  Snffldoiey  of  evidence  to  show  want 
of  probable  cause  oetermlnfid.— lindaej  t.  Oouch 
(Okl.)  973. 

MANDAMUS. 

I.  HATUBB  AHD  OBOITNDB  IB  OEB- 
EBAL. 

I  8.  Under  Comp.  Laws,  I  3548,  mandamus 
will  not  lie  where  there  Is  a  plain,  vee^  and 
adequate  remedy  at  law.— State  v.  Boerlin 
(Nev.)  402. 

is.  A  peren^toiy  mandamna  will  be  doiled 
ere  Uiere  la  a  plain  and  adequate  remedy  at 
law.— State  v.  Caruthers  (Okl.  Cr.  App.)  474. 

8  10.  Mandamus  will  not  lie  unless  a  clear 
legal  right  to  the  remedy  Is  shown. — State  t. 

Boerlin  (Nev.)  402. 

S12.  The  courts  will  not  by  mandamus  com- 
an  officer  to  perform  an  anticipated  duty 
Whidi  be  may  never  be  obliged  under  the  lav 
to^jperfoTDL— City  of  Blackwell  v.  Ooaa  (CMiL) 

n.  SUBJECTS  AND  PtrBFOSES  OF 

BELIEF. 

CcHupelllng  abatement  of  levy  of  taxes  for  coun- 
ty purposes^  see  Oountles,  1 181. 

(A)  ACTS  AND  FBOOEEDINOS  OF 
GOUBTS,  JUDGES.  AND  JUDI- 
CAL OFFICDRS. 

f 88.  If  a  Judge  had  no  discretion  in  a  re- 
venhip  proceeaing  against  an  insolvent  trust 
company  to  refuse  a  petition  for  leave  to  file 
an  independent  suit,  petitioner  Is  entitled  to  a 
writ  of  mandate  to  compel  allowance  of  the 
petition.— De  Forrest  v.  Coffey  (Cal.)  27. 

9  69.  Mandamus  will  not  lie  to  compel  the 
clerk  of  a  district  court  to  attempt  the  collec- 
tion and  taxation  as  costs  ofjury  fees  in  cases 
no  longer  pending.— State  v.  Hoover  (Kan.)  276. 

I  61.  Handamna  teM  a  prmer  remedy  to 
enforce  the  dismlasal  of  a  criminal  action, 
where  1^  right  to  a  speedy  trial  has  beoi  do* 
nied.— State  v.  Caruthers  (Okl.  Cr.  App.)  474. 

(B)  ACTS  AND  PROCEEDINGS  OF  PUB- 
LIC OFFICERS  AND  BOARDS 
AND  MUNICIPALITIES. 

I  109.  Mandamos  held  the  proper  remedy  to 
enforce  payment  of  a  claim  against  a  county  for 
which  warrants  have  been  issued. — City  &  Coun- 
ty of  Denver  v.  Bottom  (Colo.)  13. 

m.  nnUSDIOTION.  PBOCBEDINOa, 
AND  BELIEF. 

f  146.  In  mandamus  to  enforce  a  private 
right,  the  real  party  In  interest  should  be  nam- 
ed as  plaintiff,  and  such  proceedings  should 
not  be  entitled  in  the  name  of  the  state.— State 
V.  Caruthers  (Okl.  Cr.  App.)  474. 

I  168.  On  petition  for  mandate  to  the  su- 
perior court,  la  a  receivership  proceeding  against 
an  iDBoivent  trust  company,  to  require  it  to 
grant  leave  to  sue  the  receiver  for  money  fraud- 
ulently received  by  the  company  for  deposit. 
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presumption  that  aach  moner  came'  to  the  pos- 
HSBion  of  the  receiver  and  Is  held  by  him  as 
part  of  the  assets,  stated.— De  Forrest  T.  Coffey 
&J  27. 

MANDATE. 

See  Mandamus. 

MARKS. 

Brands  on  animals,  see  Animals,  {  10. 

MARRIAGE. 

See  Divorce ;  Husband  and  Wife. 

Effect  of  marriage  of  female  witaese  to  de- 
fendact  _  in  proaecution  for  crime  after  its 
commifbion,  on  competency  as  witness,  see 
Witnesses,  |  61. 

MARRIED  WOMEN. 

See  HusbsDd  and  Wife. 

MASTER  AND  SERVANT. 

See  Work  and  Labor. 

Trade  unicms,  see  Trade  Unions. 

X,  THE  sasLATion. 
(O  TERMINATION  AND  DISCHABOB. 

Judgment  for  onploj^  against  cozpomtltw,  see 
Corporations,  f  522. 

I  42.  An  employe  wrongfully  discharged 
from  his  employment  must  lessen  hie  damages 
as  much  as  possible  by  obtainlnK  other  employ- 
ment^Hamptoa  t.  Buchanan  ^(Wash.)  874 

n..  8EBVICE8  AMD  COMPENSATION. 

(B)  WAGES  AND  OTHEE  REMUNERA- 
TION. 

Election  between  counts  of  pleading  in  action 
for  services,  see  Pleading,  fi  368. 

m.  MASTER'S  T.TABTT.ITT  FOB.  IN- 
JimiES  TO  8ERTAHT. 

(B)  TOOLS,   MACHINERY,  APPLIANCES, 
AND  PLACES  FOR  WORK. 

I  101.  The  proprietor  of  a  hotel,  lihe  any 
other  employer,  is  liable  to  an  employ^  for  in- 
juries caused  by  failure  to  furnish  a  reasonably 
safe  place  to  work,  and  to  keep  it  so. — Messir 
T.  McLean. (Wash.)  106. 

f  121.  A  defect  in  the  notice  required  by 
Laws  1007,  p.  302,  c.  158,  to  be  Issued  by  the 
labor  coDunissioner,  does  not  relieve  a  person 
operating  a  mill  from  complyiiw  with  the  stat- 
ate.-THi11  v.  Saugestad  (Or.)  52i. 

(B)  FBLIiOW  SEBTANTS. 

5168l  Incompetency  of  a  servant  defined.— 
11  V.  San  Francisco  ft  N.  W.  Ry.  Co.  (Cal.) 
672. 

I  169.  Under  the  exception  in  Civ.  Code,  S 
1970,  a  railway  company  held  liable  for  the 
death  of  a  fireman  caused  by  the  iocompetency 
of  a  conductor  in  charge  of  another  train. — 
Still  T.  San  Francisco  &  N.  W.  Ry.  Co.  (Cal.) 
672. 

S  169.  In  an  action  for  iojuries  to  an  em- 
ploy€,  by  an  elevator  evidence  held  to  show  the 
negligence  of  the  employer  in  the  selection  ot  a 
fellow  servant  whose  negligence  caused  the  in- 
jury-—Cragg  v.  Los  Angeles  Trust  Co.  (Cal.) 
1063. 

$  170.  An  employer  held  required  to  innti- 
tute  affirmative  ioquiries  to  ascertain  the  qual- 
ifications of  an  Pinploy^  whom  he  transfers  to 
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a  more  responsible  position.— Still  t.  San  Fran- 
cisco &  N.  W.  Ry.  Oo.  (Oal.)  672. 

I  170.  Where  the  service  in  which  a  serv- 
ant is  employed  is  such  as  to  endanger  the 
lives  and  persons  of  co-employ^  if  the  serranE 

is  not  competent,  the  employer  must,  in  the  ex- 
ercise of  ordinary  care,  make  a  reasonable  in- 
vestigation as  to  his  character,  akill,  qaalifi- 
cation,  and  habits  of  life.— Still  t.  San  ITran- 
cisco  ft  N.  W.  By.  Co.  (Gal.)  672. 

§  170.  "Ordinary  care,"  in  the  mle  requir- 
ing an  employer  to  use  ordinary  cere  in  the 
selection  of  an  employfi,  defined.— Still  v.  San 
Francisco  &  N.  W.  Ry.  Co.  (Cal.)  672. 

ft  170.  A  perscHial  examination  of  one  aboat 
to  be  employed  as  a  cMiductor  ot  a  train  hrid 
not  always  essential  to  the  axeidas  of  reason- 
able care  on  the  part  ot  the  raUwaj  oompany. 
-Still  V.  San  Francisco  ft  N.  W.  By.  GoTc^.) 
672. 

§  170.  Under  Civ.  Code,  {  1070,  an  employer 
held  liable  to  an  empl<96  for  injuries  rewriting 
from  the  nc«ligaice  Ot  a  fellow  servant,  where 
be  failed  to  use  ordinary  care  In  the  selection 
of  the  fellow  servant.— <^niKg  T.  Los  Angeles 
Trust  Co.  (Cal.)  1063. 

i  185.  The  duties  of  an  employer  whldi  are 
personal  to  him,  and  which  incluae  the  duty  of 
using  ordinary  care  in  the  seIecti<Hi  oC  fellow 
servants,  cannot  be  delegated  to  an  employe. — 
Oragg  T.  Los  Angeles  OVut  Oo.  (GaL)  1063. 

$  185.  Certain  warning  to  a  servant  hetd  a 
nondelegable  duty  of  the  master,  the  omisrion 
of  which  warning  imposed  a  liability  for  any 
consequent  Injnty,  lenidless  at  any  question  of 
co-service.— Brice-Nash  t.  Barton  Salt  Co. 
(Ean.)  768. 

9  198.  A  fireman  on  one  train  and  a  con- 
ductor on  another  train  held  fellow  semats.— 
Still  V.  San  Francisco  ft  N.  W.       Co.  (CaL) 

672. 

(F)  BISKS  ASSUMED  BT  SEBTANT. 

I  204.  A  servant  does  not  asaume  the  risk 
of  injury  from  a  saw  left  unguarded,  in  viola- 
tion of  Laws  1907,  p.  302,  c.  158,  |  1.— Hill 
V.  Saugestad  (Or.)  624. 

i  212.  Where  plaintiff  knows  the  liska  in- 
cident to  certain  work,  and  Tolvntarily  perfonna 
It  in  an  extra  haaaroons  manner,  he  assomea 
the  risks.— Stewart  v.  Balfour  (Wash.)  108. 

S  221.  The  risk  of  injury  to  an  empk^ 
held  to  be  on  the  master,  where  the  servant  con- 
tinues his  work  on  a  prtHuise  of  repairs  on  re- 
turn of  the  boss  in  a  few  daya — Morgan  t. 
Rainier  Beach  Lumber  Co.  (Wash.)  1120. 

§  221.  A  lumber  mill  foreman's  promise  to 
remedy  Ji.. dangerous  condition  held  not  too  in- 
definite as  to  time  to  relieve  an  employ^  from 
assumption  of  the  risk.— Cook  v.  Pittock  ft 
Leadbetter  Lumber  Co.  (Wash.)  1130. 

{  221.  An  empl<v4  may  for  a  reasonable 
time  rely  on  the  empoly»*a  pronlse  to  remedy 
a  dangerous  condition,  witnont  aBSoming  the 
risk.  If  he  uses  care  commensurate  with  the 
danger  of  his  surroundings.— Cook  v.  Pittock  ft 
Leadbetter  Lumber  Co.  (Wash.)  USa 

(G)  CONTRIBUTORY  NEGLIOENCB  OF 
SERVANT. 

I  23.3.   The  choice  of  the  more  dangerooa  ot 

two  methods  of  .work  by  a  servant  held  not  to 
constitute  negligence,  if  in  so  doing  he  does  not 
disobey  instructions  or  rules,  acta  m  good  faith, 
and  the  method  (^osen  might  have  been  adopted 
under  like  circumstances  by  a  prudent  man.— 
Brady  v.  Florence  ft  a  C.  R.  Co.  (Colo.)  321. 

I  240.  The  going  of  a  brakemau  under  oani 
to  uncouple  them  Acid  not  negligent  if  he  liad  a 
right  to  assume  obedience  to  rules  of  the  coo- 
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pan?,  and  If  thej  required  tfae  train  sot  to  more 
without  a  signal  at  such  times,  and  requiring 
soother  train  receiving  tbe  uncoupled  cars  not 
to  make  contact  wito  them  until  ilgnaled. — 
Bradj  r.  Florence  ft  G.  G.  B.  Co.  (Golo.)  321. 

(H)  ACTIONS. 

Comments  on  evidence  in  action  for  injuries  to 
servant,  lee  Trial,  S  IS^- 

S  258.  tn  a  Berraot'a  action  for  injuries, 
complaint  held  to  snfficiently  allege  proximate 
cause— Fearon  v.  MuUins  (Mont.)  6S0. 

2o8.  In  an  action  by  a  servant  for  inju- 
ries from  falling  tluougb  a  bole  on  defendant's 
porch,  complaint  held  snfficlent.— Feaion  t. 
Mnllins  (Mont)  660. 

S  258.  Complaint  by  a  serrant  In  an  acti«i 
for  injuries  held  sufficlmt  after  answer.— Hill 
T.  Sauflcstad  (Or.)  624. 

{  264.  In  an  action  for  injuries  to  an  em^ 
ploji  by  tbe  sudden  starting  of  a  itassenger 
elevator,  a  municipal  ordinance  prohibiting  the 
employment  of  unlicensed  persons  to  operate 
elevators,  acc<Mnpanied  by  proof  that  the  op- 
erator was  nnlicensed,  held  admissible,  though 
not  pleaded. — Cragg  y.  Los  Angeles  Trust  Co. 
<Cal.)  1063. 

i  265.  To  jostify  a  recovery  for  the  death 
of  a  Areman  on  the  theory  of  the  incompetency 
of  a  conductor,  plaintiff  held  required  to  show 
certain  facts.— Still  v.  San  Francisco  &  N.  W. 
By.  Co.  (Cal.)  672. 

f  267.  In  an  action  for  injuries  to  plaintiff 
-while  operating  defendant's  shingle  machine, 
the  court  properly  admitted  testimony  in  refer- 
ence to  tlie  fiUed-in  table  and  to  children  com- 
ing into  the  mill ;  these  being  two  of  the 
(rounds  of  negligence  charged  in  the  complaint. 
— Duskey  v.  Green  Ijafce  Shingle  Co.  (Wash.)  99. 

i  270.  A  lumber  mill  onployfi  suing  for  in- 
jury caused  by  a  revolving  saw  while  clearing 
a  dogged  chute  could  show  the  condition  of  the 
gearing  as  ^rt  of  the  surrounding  conditicms. 
—Cook  v.  Pittock  ft  Lwdbetter  liomber  Co. 
<Wa8b.)  1180. 

S  276.  In  a  servant's  action  for  Injuries, 
eridenoe  held  to  support  the  complaint  so  as 
to  siwtiUn  a  verdict  for  plaintiff.— Fearon  v. 
Mnllins  (Mont)  6S0. 

%  276.  In  an  action  for  injuries  to  plaintiff 
while  operating  defendant's  shingle  machine,  evi- 
dence A«Id  sufficient  to  support  a  verdict  for 
plaintiff.— Dnsk^  T.  Oreen  Lake  Shingle  Go. 
<Wash.)  99. 

S  278.  In  an  acti<m  for  Injuries  to  an  em- 
vAoyi  by  the  sudden  starting  of  a  passenger 
elevator,  evidence  held  to  support  a  finding  that 
the  starting  of  the  elevator  was  due  to  the 
failure  of  the  operator  to  leave  tbe  operating 
lever  in  a  secure  position. — Cragg  T.  Los  An- 
geles Trust  Co.  (Gal.)  1063. 

i  279.  In  an  action  for  the  death  of  a  fire- 
man in  a  collision  with  a  train  resulting  from 
tbe  failure  of  the  conductor  thereof  to  comply 
with  meeting  orders,  evidence  held  to  justify 
a  finding  that  the  railway  company  at  the  time 
of  the  selection  of  the  conductor,  knew,  or  by 
ordinary  care  woald  have  known,  of  his  incom- 
petency.—Still  V.  San  Francisco  ft  N.  W.  Ry. 
Co.  (Cal.)  672. 

§  279.  In  an  action  for  the  death  of  a  fire- 
man, evidence  held  to  justify  a  finding  that  a 
conductor  M'as  incompetent,  and  that  hiB  in- 
competency was  the  sole  cause  of*  the  accident. 
—Still  V.  San  Francisco  ft  N.  W.  By.  Co. 
(Cal.)  672. 

f  279.  Certain  proof  of  the  incompetency  of 
a  freight  conductor  held  to  justify  the  inference 
that  a  reasonable  investigation  by  the  railway 
company  would  have  disclosed  his  incompeten- 


cy.—Still  v.  San  Francisco  ft  N.  W.  Ry.  Co. 
(Cal.)  672. 

I  279.  The  incompetency  of  an  Moploy*  at  ■ 
the  time  of  his  employment  may  be  such  that 
the  evidence  showing  it  rebuts  the  presump- 
tion that  the  employer  used  the  requisite  care 
in  his  selection.- Still  v.  San  Francisco  ft  N. 
W..  By.  Co.  (Cal.)  672. 

B  279.  The  presumption  is  that  an  employer 
has  performed  his  duty  in  exercising  care  in 
employing  an  employ^. — Still  v.  San  Francisco 
&  N.  W.  By.  Co.  (Cal.)  672. 

I  279:  In  an  actim  against  a  railroad  com- 
pany tot  death  of  a  biakeman  In  a  collision, 
evidence  held  to  sustain  a  finding  that  the  ac- 
ddent  was  caused  by  the  conductor's  incom- 
petency.—Ix)we  V.  San  Francisco  ft  N.  W.  By. 
Co.  (Cal.)  678. 

f  279.  Evidence,  in  an  action  against  a  rail- 
way company  for  death  of  a  brakeman  In  a 
collision,  held  to  sustain  findings  that  bis  con- 
ductor was  incompetent,  and  that  the  company 
knew  of  such  incompetency,  or  would  have 
known  of  It  if  it  had  used  ordinary  care  In 
employing  him.— Lowe  t.  San  Frandsoo-  ft  N. 
W.  Ry.  Co.  (Oal.)  678. 

S  279.  Evidence  in  a  death  action  under  co- 
employAr'  liabtUty  act  (Laws  1893,  p.  129,  c. 
77,  ft  1)  held  to  sustain  the  burden  <ai  plalntiA 
to  show  that  the  co-employe  cauaint  the  Injurj 
was  in  charge  <tf  a  locomotive.— Brady  t.  Flor* 
ence  ft  C.  0.  B.  Co.  (Colo.)  821. 

i  280.  In  an  action  by  a  servant  for  Injo* 
ries,  evidence  held  not  to  show  that  plaintiff 
assumed  tlie  riskw— Fearon  t.  Mnllins  (MontO 

650. 

i  281.  In  an  actifm  for  injuries  to  an  em- 
ploytf  by  the  sudden  starting  of  a  passenger 
elevator,  evidence  held  to  support  a  finding  that 
the  employ^  was  not  guilty  ot  contributory  neg- 
U^ce.— Cragg  v.  Los  Angeles  Trust  Co.  (Cel.) 

J 281.  In  a  servant's  action  for  injuries, 
denee  held-  not  to  show  contributory  negli- 
gence.—Fearon  T.  Mnllins  (Mont.)  6G0. 

8  286.  In  an  action  by  a  chambennaid  for 
Injuries  sustained  from  a  fall  caused  by  holes 
in  the  carpet,  whether  the  proprietor  was  neg- 
ligent in  permittinK  tbe  carpet  to  be  in  that 
condition  Aeld  for  the  jury.— Messir  v.  McLean 
(Wash.)  106. 

8  286.  In  a  servant's  action  for  injuries, 
evidence  held  sufficient  to  go  to  tbe  jury, 
though  it  failed  to  show  Just  bow  tbe  accident 
occurred. — Von  Fostel  v.  Lake  Sammamisb 
Shingle  Go.  (Wash.)  665. 

8  287.  Whether  an  employer  has  made  a 
reasonable  investigation  into  the  character, 
skill,  and  qualifications  ot  an  employ^  Is  for 
the  jury.— Still  v.  San  Francisco  ft  N.  "W.  By. 
Co.  (Cal.)  672. 

S  287.  In  action  under  co-employ^'  liability 
act  (Laws  1893,  p.  129,  c.  77,  §  1)  for  the  death 
of  a  trainman,  whether  an  engineer  on  another 
train  was  negligent  in  backing  into  decedent's 
train  held  for  the  jury.— Bra»  v.  Florence  ft 
C.  C.  B.  Co.  (Colo.)  321. 

§  287.  In  an  action  nnder  the  co-empIoy€s' 
liability  act  (Laws  1893,  p.  129,  c.  77,  {  1),  glT- 
ing  a  right  of  action  for  death  of  an  employ^ 
caused  by  the  negligence  of  a  person  in  the  em- 
ployer's service  who  has  charge  of  a  locomotive, 
whether  the  person  in  charge  of  a  locomotive 
and  who  caused  the  injury  was  an  engineer 
and  employ^  of  defendant  held  to  he  for  tbe 
jury.— Brady  v.  Florence  ft  C.  G.  R.  Go.  ((Tolo.) 
321. 

S  288.  Whether  the  risk  was  so  obvious  that 
an  employ^  assumed  the  risk  by  continuing  ta 
work,  notwithstanding  a  promise  of  repairs. 
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held  a  qaestion  for  the  jar;  on  evidence  leav- 
ing room  for  two  (pinions,— Horaan  t.  Rainier 
Beach  Zjomber  Co.  (Wash.)  1120. 

f  288.  Under  the  evidence  in  an  action  for 
injary  to  an  employ^  whether  the  delay  in 
remedying  a  defective  condition  after  a  fore- 
man promised  to  remedy  it  waa  unreasonable, 
00  as  to  preclude  the  employ^  from  relying  on 
the  promise,  held  a  Jury  question.— Cook  t.  Pit- 
tock  &  Leadbetter  Lumber  C9o.  (Wash.)  1130. 

'  I  289.  In  an  action  for  the  death  of  a  rail- 
way brakeman  killed  while  uncoupling  cars, 
whether  he  waa  negligent  in  adopting  the  method 
he  employed  held  to  be  for  the  jury.— Brady  v. 
Florence  &  G.  G.  B.  Go.  (Colo.)  S21. 

f  289.  Cinitrjibntoxy  nMligence  of  servant  is 
a  qnestloa  for  Uie  Jury.— Hill  t.  Saugestad  (Or.) 
62^. 

{  289.  In  an  action  by  a  chambermaid  against 
the  proprietor  of  a  hotel  for  injuries  from  a 
fall  caused  by  holes  in  the  carpet,  whether 

Slaintiff  waa  guilty  of  contributory  negligence 
eld  for  the  jury.— Meeatr  t.  McLean  (Wash.) 
106. 

Jt  289.  Whether  a  eervant  was  gull^  of  con- 
bntory  negligence,  held  a  question  for  the  jury 
oa  conflicting  evidence.— Morgan  t.  Rainier 
Beach  Lumber  Co.  (Wash.)  1120. 

(  289.  Under  the  eTidence  in  an  action  for 
Injory  to  a  lumber  mill  employ^  caused  hy  a 
revolving  saw,  whether  he  was  gailty  of  con- 
tributory negligence  AeM  a  Jury  question.— Cocdc 
V.  PitUKlk  &  Xeadbetter  Camber  Ga  (Wash.) 
1130. 

IV.  IJABIZ.ZTIES  FOB  INJUBtES  TO 
THIRD  PERSONS. 

(A)  ACTS  OR  OMISSIONS  OF  SERVANT. 

1,306.  Owners  of  a  salocm  held  liable  to  a 
patron  injnred  by  the  willful  act  of  the  bar- 
tender while  in  cMitrol  «t  the  saloon  during  de- 
£endanf ■  absence^— Beilke  v.  Carrol  (Wash.) 
1119. 

{  311.  That  the  negligence  of  a  mining  com- 
pany's servant  may  have  contribated  to  inju- 
ries, to  a  workman  famished  to  it  by  another 
company  does  not  relieve  the  mining  company's 
superintendent  from  liability  therefor,  if  his 
negligence  was  a  concurring  cause.— Hagerty 
T.  Montana  Ore  Pardiasing  Co.  (Mont)  &i3. 

i  811.  A  mining  company's  superintendent 
in  chavge  of  its  mine  is  not  liable  for  inja- 
ries  to  a  workman  famished  by. another  com- 
pany if  the  n^ligence  or  incompetency  of  a 
servant  of  the  mining  company  was  the  sole 
cause  of  the  injury.— Hagerty  v.  Montana  Ore 
Purchasing  Oo.  (Mont)  643. 

(B)  WORK  OF  INDEPENDENT  CON- 
TRACTOR. 

I  322.  An  employer  whose  servants  are  to 
bring  wheat  to  a  vessel  to  be  loaded  by  steve- 
dores is  not  respoQsible  for  an  act  resulting 
from  the  failure  of  the  stevedores  to  properly 
direct  such  euiployte.-^tewart  t.  Balfour 
(Wash.)  108. 

(O  A(3TI0NS. 

$  830.  Evidence,  in  an  action  for  Injuries  re- 
sulting from  the  negligent  act  of  defendants' 
servants,  held  to  show  that  plaintiff's  injury 
was  due  to  his  pwn  contributory  negligence.— 
Stewart  t.  Balfour  (Wash.)  103. 

S  332.  Whether  a  mining  company's  super- 
intendent exercised  due  core  in  maintaining  a 
shaft  and  permitting  its  use  by  a  workman  of 
another  company  held  a  question  for  the  jary. 
— Hagerty  v.  Montana  Ore  Purchasing  Co. 
(Mont)  648. 


REPORTER. 


}  332.  Whether  the  negligence  of  a  mining 
company's  superintendent  m  charge  of  its  mine 
was  the  proximate  cause  of  injuries  to  a  work- 
man furnished  by  another  company  held  under 
the  evidence-  to  be  a  question  for  Ihe  jury- — 
Hagerty  v.  Montana  Ore  Purchasing  Co. 
(Mont.)  643. 

S  332.  Where  the  evidence  is  such  that  the 
minds  of  reasonable  jurors  could  not  fail  to 
agree  that  plaintiff's  injury  was  due  to  his  own 
contributwy  negligence,  it  is  the  duty  of  the 
trial  court  to  so  hold  as  a  matter  ot  iMM^ — 8tew^ 
art  T.  Balfour  (Wash.)  103. 

I  832.  Whether  defendants^  servants  wen 

loaned  to  and  under  the  control  of  pleintilTa  em- 
ployers held  a  qaeetion  for  the  Jury. — StenrC 
T.  Balfour  (Wash.)  108. 

MATERIALITY. 

Of  evidence  in  criminal  proeecation^  we  Crim- 
inal Law,  H  882.  SSaT 

MAXIMS. 

Of  egaity,  we  Equity,  i  60. 

MEASURE  OF  DAMAGES. 

Sw  Damagw,  11 108^  112. 

For  brwch  of  contract,  we  Salee. 


MECHANICS'  LIENS. 

n.  RIGHT  TO  UEH. 

CB)  SBBVIGES  RENDERED  AND  UATB- 
BIALS  FUBNISUED. 

S  85.  A  claim  for  the  rental  of  scrapers  held 
neither  "labor  performed"  nor  "materials  fur- 
nished," within  Ballinger's  Ann.  Codes  &  St 
S  5902  (Pierce's  Coda,  |  6101).— HaU  t.  Oowco 
(Wash.)  670. 

(E)  SUBCONTRACTTOBS  AND  CONTRACT- 
OES*  WORKMEN  AND  MATERIALJUEN. 

I  111.  Under  Code  Civ.  Proci  |  1200,  a  ma- 
terialman held  only  entitled  to  a  Den  to  the  ex- 
tent of  the  excess  of  the  value  of  materials  fu^ 
nished  and  labor  done  over  the  amount  paid  the 
contractor  np  to  the  time  when  he  abandoned 
the  contract.— Doify  Immber  Co.  T.  Stanton 
(Cal.  App.)  38. 

m.  PBOG^^IITOS  TO  PEBFBCT. 

I  136.  Description  in  a  mechanic's  Hen  n<^ 
tice,  which  clearly  points  to  a  piece  of  property 
so  that  there  is  no  other  that  will  anaw«-  the 
description,  is  sufficient.— Patten  &  Davlw  Lum- 
ber Co.  V.  Oibson  (Cal.  App.)  ST. 

VH-  EHrOBCEMENT. 

I  290.  Whether  a  description  in  a  mechanic's 
Hen  notice  is  sufficient  to  enable  a  party  to 
identify  the  property  is  a  question  of  fact — Pat- 
ten &  Davtes  Ijiumber  Co.  v.  Olbsmi  (,C»L  A^l) 
87. 

I  290.  There  being  no  IsBne  raised  on  an  alle- 
gation that  the  description  in  a  mechanic's  lira 
notice  was  sufficient  to  identify  the  property, 
the  court  held  to  have  erred  in  nolding  the  no- 
tice insufficient- Patten  ft  Da  vies  Lumber  Co. 
V.  Gibson  (CaL  AppO  87. 

MEETINGS. 

Of  county  board,  see  Gountiefl|,  |  S2. 

School  district  meetings,  see  Schools  and  Scftoo) 

Districts,  9  63. 
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MEMORANDA. 

RcQoired  bj  statute  <A  frauds,  see  Frands,  Stat- 
ute <^  I  115. 

MENTAL  CAPACITY. 

To  execute  cmtract,  see  GontractSt  I  02; 

MENTAL  SUFFERING. 

Aa  element  of  damafes,  see  Damages,  {|  SO;  216. 

MERCANTILE  AGENTS. 

Report  to  mercantile  agency  as  evidence  of 
partnership,  see  Fartnecsliip,  i 

MERGER. 

Of  caaae  of  action  in  Judgment,  aee  Judgment, 
ii  672-626. 

MESNE  PROFITS. 

la  ejectment,  see  Ejectment,  S  127. 

MICROSCOPL 

Use  of  hj  district  attorney  on  argument  to 
jury,  see  Criminal  Law,  f  730. 

MINES  AND  MINERALS. 

Abandonment  of  irriration  riglits  by  owners  of 
mining  ditcli,  see  Waters  and  Water  Oonraes, 
I  IMT 

Inability  of  master  for  injoriea  to  third  penons 

caused  by  negligence  of  servants,  see  Master 

and  Servant,  S  832. 
Mistake  of  parties  affecting  validly  of  contract, 

•eo  Vendw  and  Purchaser,  {  81. 
Optiona  to  pnrebaae  leased  mining  property,  see 

Landlord  and  Tenant,  |  02. 
Parol  or  extrinsic  evidence  of  assignment  of 

rights  under  mining  lease,  see  BMdence,  {  4S0. 
Parol  or  extrinsic  evidence  of  mining  lease,  see 

Evidence,  |  460. 
Partition  of  mining  claim,  see  Partition,  S  68. 
Regulations  as  to  sale  and  delivery  of  powder 

at  mines,  as  interfering  with  interstate  com- 
merce, see  Commerce,  |  60. 
Begnlations  as  to  sale  of  powder  as  Interfering 

with  liberty  to  contract,  see  Ooostitutlonal 

Law,  S  80. 

Representations  constitntinc  fraud  In  sale  of 
mining  property,  see  Fraud,  i  11. 

Special  or  local  laws  relating  to  lale  of  powder, 
see  Statutes,  |  81. 


MINORS. 


See  Infanta. 


MISREPRESENTATION. 

See  False  Pretenses;  Fraud. 

Affecting  validity  of  contract  of  sale  of  Mr- 

porate  stock,  see  0<»poiations,  |  116. 
By  Inauted,  see  Insoranee,  f  I  274^282. 

MISTAKE. 

Groond  for  reformation  -of  instramen^  see  Bef- 
ormation  of  Instruments,  |  19, 

MITIGATION. 

Of  damages,  see  Damages,  S 

MODIFICATION. 

Of  contract,  see  Vendor  and  Furchaaer,  i  82. 
Of  judgment  or  order  on  appeal,  see  Appeal 
and  Error.  I  1153. 


MONEY  LENT. 

I  7.  Burden  of  proof  MJd  to  be  on  plaintiff 
to  prove  the  allegations  of  his  complaint,  DOt- 
witnstanding  an  affirmative  averment  in  the  an- 
swer admitted  part  <tf  the  cranplalnt — Stamaty 
T.  Pappadamitzlu  (Wash.)  618. 

MONEY  RECEIVED. 

Recovery  of  price  paid  for  land,  see  Vendor  and 

and  Porchaser,  (  385. 
Recovery  of  unlawful  fees  collected  by  state 

officer,  see  States,  S  76. 

I  IL  Where  defendant  collected  certain  in- 
terest coupons  for  plaintifTs  benefit,  no  demand 
was  neoMSary  to  enaUe  idaintiff  to  sue  t«t 
the  maaiBr  reodved.— Toung  t.  Kimber  (Colo.) 
1182. 

MONOPOLIES. 

Giants  of  privileges  or  Immunltiee,  see  Otmsti- 
tntlonal  Law,  1  207. 

n.  TRUSTS  AlCD  OTHER  OOMBHTA- 
TION8  IN  RESTRAINT 
OF  TRADE. 


p.  32001)  two  parallel  and  competing  railroad 
companies  held  entitled  to  snbecribe  for  the 
capital  stock  of  a  newly  created  railroad  com* 
pany.— State  t.  Superior  Court  (Wash.)  730. 

MORTGAGES. 

Estoppel  of  mortgagor  to  deny  terms  of  mort- 
gage, see  Statoppel,  {  27. 

Bfortgagee  as  bona  nde  purchaser  of  trust  prop- 
erty, see  Trusts,  |  357. 

Mortgages  by  or  to  Indiana,  see  Indians,  {  16. 

Of  personal  property,  see  Chattel  Mortgagee. 

Proof  of  knowledge  of  mortgagee  of  trust  char- 
acter of  morUaged  proper^,  see  Trusts,  {  230. 

Reformation  of  defectivuy  executed  inatrnment 
in  nature  of  mortgage,  see  Reformation  of 
Instruments,  {  12. 

I.  REQUISITES  AND  VAXIDITT. 

(A)  MATURE  AND  HSSENTIALS  OF  OON- 

VBTANCES  AS  SECURITY. 

S  1.  Olv.  Code.  S  1216,  defining  the  term 
"ctmveyance,"  as  nsed  in  the  recording  act,  to 
be  any  instrnment  in  writing  by  which  any 
estate  or  interest  in  real  property  is  mortgageo. 
etc.,  applies  only  to  the  recording  act,  and  does 
not  make  a  mortgage  a  convevance  of  real  prop- 
erty in  any  other  sense. — Booker  v.  Castillo 
(Gal.)  1067. 

I  32.  Where  the  grantor  and  the  grantee  en* 
ter  into  a  contract,  by  which  the  grantee  agrees 
to  sell,  and  the  grantor  to  buy,  the  land  f6r 
the  amonnt  of  the  consideration,  the  transae* 
tion  is  presumptively  a  mortgage.— Oalhoon  v. 
Anderson  (Kan.)  274. 

S  32.  A  conveyance  in  payment  of  a  mort- 
gage d^t  hM  not  a  mortgage  as  between  the 
parties.— Weltner  v.  Hiurmond  (Wyo.)  000. 

(B)  FOBM  AND  CONTENTS  OF  JNSTBU- 

HITNTS. 

I  BO:  A  murtgage  la  not  void  for  not  stating 
the  amount       the  d^it— Speddm  r.  Sykes 

(Wash.)  762L 

8  53.  Trust  deeds,  ordinarily ^and  mortgages, 

may  confer  a  power  of  sale.— Huene  v.  Cribb 
(Cal.  App.)  78. 
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m.  OOnBTBUGTION  AMD  OPEBA- 
TIOX. 

(D)  LIEN  AND  PRIORITY. 

i  154.  A  mortgagee  of  land,  without  notice 
of  any  latent  infimuty  in  tlie  decree  under  which 
the  mortgagor  claimed  title,  bas  a  valid  and  en- 
forceable hen  on  the  laud.— Kleffer  r.  Victor 
Land  Co.  (Or.)  877. 

IV.  BIGHTS  AND  LIABILITIES  OF  • 
PARTIES. 

Eletoppel  of  mortgagor  to  deny  tenns  of  mort- 
gage, see  Estoppel,  §  27. 

S  199.  A  mortgagee  in  possession  under  a 
deed  of  the  equity  of  redemption  from  the  mort- 
gagor is  not  liable  to  account  to  junior  lien- 
holders  for  r«it8  and  profits  received  after  be 
took  possession  under  the  deed.— Anglo-Oalifor- 
nian  Bank  r.  Field  (Cal.)  267. 

TI.  TBAirSFEBOFPBOPEBTTMOBT. 
GAGED  OB  OF  EQmTY  OF 
BEDEBCPnON. 

Trust  agreement  by  mortgagee  to  account  to 
mortgagor  for  surplus,  see  Trusts,  |  2S3. 

S  280.  A  sale  under  a  trust  deed  field  void  as 
against  a  purchaser  of  the  premises  incombered. 
-Huene  v.  Cribb  (Cal.  App.)  78. 

I  294.  In  an  action  by  a  mortgagor  to  set 
aside  a  transfer  of  his  interest  in  the  mortgaged 
premises  to  the  mortgagee,  evidence  held  to 
show  fraud  on  the  part  of  the  mortgagecj  jus- 
tifying the  setting  aside  of  the  transaction.— 
Gassert  v.  Strong  (Mont.)  497. 

8  296.  Any  arrangement  by  which  a  mort- 
gagor's equity  of  redemption  is  sought  to  be 
transferred  to  the  mortgagee  held  viewed  with 
distrust,  requiring  proof  that  such  arrangement 
was  fair  to  the  mortgagor. — Gassert  v.  Strong 
(Mont.)  497. 

i  296.  A  mortgagee  receiving  the  mortgagor's 
relinquishment  Of  his  equity  of  redemption  in 
the  mortgaged  premises  liela  to  bare  the  burden 
of  showing  that  he  paid  the  mortgagor  what  the 
property  was  wortn  and  took  no  unfair  ad- 
vantage of  his  superior  position. — Gasaert  v. 
Strong  (Mont.)  497. 

f  297.  A  transaction  between  a  trustee  and 
the  cestui  que  trust,  ariiting  out  of  a  deed  ab- 
solute on  Its  face  though  only  a  mortgage  in 
fact,  held  presumptively  fraudulent,  requiring 
th«  trustee  to  show  that  the  transaction  was 
fair.— Oassert  v.  Strong  (Mont.)  497. 

IX.  FOBECLOSUBE  BT  EXEBGISE  OF 
POWER  OF  SAIX. 

Construction  of  pleading  in  action  to  set  aside 
sale,  see  Pleading,  fi  34. 

i  345.   The  assumption  by  a  purchaser  of  in- 
'  cnmt>ered  property  of  the  paymeut  of  the  obliga- 
tion is  a  sumoieut  consideration  for  the  exten- 
sion of  time  of  such  payment. — Huene  v.  Cribb 
(Cal.  App.)  78. 

i  369.  A  complaint  held  to  state  facts  for  an 
accounting  as  against  the  trustee  in  a  trust 
deed,  to  which  suit  the  creditor  who  became  the 
purchaser  at  the  sale  is  a  proper  party.— Huene 
T.  Cribb  (Cal.  App.)  78. 

X.  FOBECLOSUBE  BT  ACTION. 

Misjoinder  of  cause  of  action  to  set  aside  sale 
under  trust  deed  with  cause  for  accounting 
by  trustee,  see  Action,  {  48. 

(B)  RIGHT  TO  FORECLOSE  AND 
DEFENSES. 

{  401.  Mortgagee  held  not  entitled  to  fore- 
close for  default  in  payment  of  taxes,  where 
they  are  all  paid  before  suit- Fleming  v.  Fran- 
ing  (Okl.)  061. 


8  401.  Where  from  the  reootd  it  appears  that 
the  clause  in  the  mortgage  on  which  aIlee<M 
defaults  are  based  is  too  uncertain  to  aatborii^ 
a  default,  judgment  refusing  to  foreclose  wilt 
not  be  disturbed.— Fleming  v.  Franing  (OU.) 
961. 

(J)  SALE. 

§  536.  A  purchaser  at  a  senior  mortgap 
foreclosure  will  be  presumed  to  have  purc-hs!^ 
ed  with  reference  to  a  Junior  mortgage,  if  re- 
corded, and  with  knowledge  of  the  junior  mort- 
gagee'a  right  to  redeem. — Horr  v.  Herrlagi<Mi 
(Okl.)  443. 

(L)  DISPOSITION  OF  PBOCEEDS  AND 
SURPLUS. 
8  567.  A  Junior  mortgagee  has  no  claim  up- 
on the  surplus  arising  from  a  sale  under  a 
senior  mortgage  foreclosure  to  which  he  Is  not 
a  party. — Horr  v.  Herrington  (OkL)  443. 

(O)  OPERATION  AND  EFFECT. 
8  586.   A  decree  of  foreclosure  merges  the 
interests  of  the  parties  and  vests  them  in  the 
purchaser,— Horr  v.  Herrington  (Okl.)  443. 

I  590.  A  junior  mortgagee,  not  a  party  to 
a  prior  mortgage  foreclosure  hiti  not  affectfd 
bf  the  decree.— Horr  t.  Herrington  (Okl.)  443. 

XL  BEDEBIPTiON. 

8  594.  Under  Wilson's  Rev.  &  Ann.  St. 
1003,  S  3456,  an  inferior  lien  holder  may  re- 
deem the  property  from  a  superior  Hen,  or  may 
be  subrogated  to  all  the  tteneSta  of  the  superi- 
or Hen  upon  satisfying  the  claim  secured  there- 
by.—Horr  v.  Hernngton  (OU.)  443. 

8  507.  A  Junior  mortgmcee,  not  made  a  |iar- 
ty  to  a  senior  mortgi^e  foreclosure,  waives 
bis  ri^t  to  redeem  by  purchasing  nt  the  fore- 
closure sale.— Horr  v.  Herrington  (Okl.)  44S. 

MOTIONS. 

For  partUmiar  purpoae*  or  relief. 
Change  of  venue  in  civil  aetiona,  see  Vainer 

88  56-«7. 

Continuance  In  civil  actions,  see  Continuance. 
Diroction  of  verdict  in  civil  actions,  see  Trial, 

8§  1C8-17& 

Dismissal  or  nonsuit  <m  trtal,  see  Trial,  H  159- 

165. 

Nctt-  triaJ  in  civil  actions,  see  New  Trial,  88 
123-150. 

New  trial  in  criminal  prosecutions,  see  Crimi- 
nal Law,  88  919,  938,  958. 

Opening  or  setting  aside  default  jadgment,  see 
Judgment,  8  143. 

Presentation  of  objections  for  review,  see  Ap- 
peal and  Error,  S8  207,  231. 

Quashing  indictment  or  information,  see  Indict- 
ment and  Information,  |8  138-141. 

Relating  to  pleadings,  see  Pleading,  |  360. 

Setting  aside  judgment  in  criminal  prosecntious. 
see  Criminal  Law,  8  99a 

Striking  out  evidence,  see  Criminal  Law.  |  686. 

Striking  out  statement  of  facts  on  appeal  or 
error,  see  Appeal  and  Error,  8  614. 

8  42.  Under  Code  Civ.  Proc.  8  182,  an  order 
denying  an  attorney  an  allowance  for  eervicM 
to  an  executor  before  probate  of  the  will  krld 
not  to  preclude  a  subsequent  renewal  of  the  ap- 
plication.—In  re  Riviere's  Estate  (CaL  App.)  46. 

MOTIVE. 

In  enactment  of  statute,  power  of  Jodiclarr  to 

inquire  into,  see  Constitutional  Law,  |  70i. 
In  homicide,  see  Homicide,  8  106. 

MUNICIPAL  CORPORATIONS. 

See  Counties;  Schools  and  School  Districts. 
88  37-120. 

Judicial  notice  of  geographical  location  of  mn- 
nicipalities.  see  Criminal  Lew,  8  SOI. 
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Slandamue,  see  Mandamne,  1 109. 

iNewspapers  included  in  cnarter  provlsiinu  re- 
lating to  publication  of  official  aavertlienientB, 
see  newBpapen,  S  3. 

Ordinances  relating  to  intoxicating  Hqaors,  see. 
Intoxicating  Liquors. 

Street  railroads,  see  Street  Railroads. 

Subjects  and  titles  of  acts  idatlng  to,  sea  Stat- 
utes, 8  120. 

I.  OBEATION,  ALTERATION,  EXIST. 

ENCE,  AND  DISSOLUTION. 

(A)  INCORPORATION   AND  IN0IDKNT8 
OF  EXISTENCE. 

S  22.  Act  Feb.  20,  1908  (Sess.  Laws  1007-08, 
p.  183,  e.  12),  amending  an  act  proriding  for 
the  fauKnporaticni  of  cities  of  the  first  class,  and 
otlier  acts,  and  providing  for  the  Incorporathm 

of  cities  of  the  first  class,  does  not  apply  to 
cities  that  were  coutinued,  or  became,  by 
Const  Schedule,  ;  10  (Buon's  Ed.  S  450),  cities 
of  the  first  class— Sute  t.  Walrond  (Okl.)  435. 

8  22.  A  city  of  the  second  class  in  the  Indian 
Territtny  prior  to  the  admission  of  the  state 
became,  on  admisdou  of  the  state,  under  Const. 
Schedule,  8  10  (Sunn's  Ed.  g  459),  a  city  of  the 
first  class.— State  v.  Walrond  (Okl.)  435. 

I  22.  Ax!t  Fab.  2S>^  1908  (Sess.  Lavs  1907"^ 
p.  183,  c  12),  amending  an  act  prorldlng  for  the 
incoiporation  of  cities  of  the  first  class,  and 
other  acts,  and  providicg  for  the  Incorporation 
of  cities  of  the  first  classy  does  not  apply  to 
cities  that  were  ccmtiuned  or  became  by  Const 
Schedule,  I  10  (Bunn'K  Sd.  |  460),  cities  of 
the  first  class.— State    Chestnntt  (Ou.)  4^ 

I  22.  A  city  of  the  second  class  under  the 
laws  in  force  in  the  Indian  Territory  prior  to 
the  admission  of  the  state  became  upon  admis- 
aiou  of  the  state,  by  virtue  of  Const  Schedule, 
S  10  (Bunn's  Ed.  S  450),  a  ci^  of  the  first  class. 
—State     Cbestnutt  (Okl.)  435. 

(C9  AMENDMENT,  REPEAL,  OR  FORFBI- 
TUBE  OF  CHARTER,  AND 
DISSOLUTION. 

I  44.  Const,  art  4.  |  la,  AsU.  In  view  of 

I I,  as  amended  in  1002,  and  article  11,  8  2.  as 
amended  in  1906,  to  confer  on  all  municipal 
corporations,  including  the  port  of  Portland,  the 
power  to  amend  their  charters.— Farrell  t.  Port 
of  Portland  (Or.)  145. 

8  46.  Laws  1907,  p.  398.  c;  226,  Aeld  a  gen- 
eral law  within  Const  art  4,  8  ls>  broad  enough 
to  Include  proceedings  for  tiie  amendment  of 
the  charter  of  the  port  of  Portland.— Farrell  v. 
Port  of  PorUand  (Or.)  145. 

8  4ti.  A  law  adopted  by  the  voters  of  a  mu- 
nicipal corporation  kdd  an  amendment  of  the 
act  of  incorporation,  and  not  new  legislatlM.- 
Farrell  t.  Port  of  Portland  (Or.)  145. 

n.  GOVERNMENTAL  POWERS  AND 
FITNCTIONS  IN  GENERAL. 

8  57.  Wilson's  Rev.  &  Ann.  St.  1903,  c.  12, 
iKld-  not  to  authorize  a  city  of  the  first  class  to 
conduct  a  Fourth  of  July  celebration  dot  to 
contract  with  others  to  euidnet  such  celebra- 
tion for  It^Marth  t.  City  of  Kingflsher  (OU.) 
430. 

XV.  PROCEEDINGB  OF  COUNCIL  OR 
OTHER  GOVERNING  BODT. 

(B)  ORDINANCES  AND  BY-LAWS  IN 
GENERAI* 

Admission  in  evidence  in  actions  for  injuries  at 
railroad  crossings,  see  Railroads,  8  347. 

Ordinances  as  documentary  evidence,  wee  Bri- 
dence,  8  330. 

8  108.  The  light  of  the  referendum  reserved 
to  the  Toters  olT  every  municipality  by  Const. 


art.  4,  8  1*1  Md  reserved  to  the  voters  of  a  city 
regardless  of  any  provisions  of  the  charter  there- 
of.—Long  v.  City  of  Portland  (Or.)  140. 

8  108.   Act  Feb.  25,  1907  (Laws  1907,  p. 

&),  proriding  for  the  carrying  into  effect  of 
the  InitlatiTe  and  referendum  powers  reserved 
by  C<HUt  art.  4,  8S  1>  la,  held  not  invalid  as 
an  amendment  of  the  Portland  city  charter, 
within  Const,  art  11,  8  2.— Long  v.  City  of  Port* 
land  (Or.)  140. 

8  106.  The  power  of  the  referendum  re- 
serred  to  the  people  by  Const  art  4,  8  la,  held 
not  dependent  on  anything  except  a  provision 
by  general  law  as  to  the  manner  of  its  ex- 
ercise.—Long  T.  City  of  Portland  (Or.)  1111. 

8  106.  The  term  "municipal  legislation."  in 
Oonst.  art  4,  8  1>>  reserving  the  referendum 
power  as  to  municipal  legislation,  defined. — 
Long  T.  City  of  Pc«tland  (Or.)  1111. 

I  100.  Wilson's  Rev.  &  Ann.  St.  1903,  8 
418,  requiring  a  city  clerk  to  record  all  pro- 
ceedings of  the  city  council  aud  section  404,  re- 
quiring him  to  keep  an  ordinance  book,  held 
^rectory,  and  a  failure  to  comply  therewith  does 
not  InTalidate  an  ordinance.- Marth  t.  City  of 
Kingfisher  (OU.)  436. 

8  111.  A  dtr  ordinance  must  be  fair  In  its 
terms,  impartial  in,  its  operation,  and  general  in 
its  application^— City  of  Spmne  t.  Macho 
(Wash.)  755. 

8  HI.  An  ozdlnanM  regulating  a  burineas 
held  invalid  because  impcwing  a  penalty  for  an 
act  done  by  one  In  a  particular  business,  and 
not  for  the  same  act  done  by  others. — City  of 
Spokane  t.  Macho  (Wash.)  766. 

8  120.  An  ordinance  will  be  strictly  constru- 
ed where  its  breach  Is  invoked  to  avoid  a  con- 
tract—Maaker  V.  Tough  (Kan.)  792. 

8  122.  Where  a  municipal  ordinance  Is  intro- 
duced  as  evidence  of  the  obligation  resting  on 
a  party  in  the  selection  of  employ^,  it  is  not 
necessaiy  for  the  adverse  par^  to  show  that 
it  had  not  been  repealed;  the  pxesumpti<m  be- 
ing that  It  etmtinued  in  force.— Cragg  v.  Loa 
Angeles  Trust  Co.  (Cal.)  1063. 

V.  OFFICERS.  AGENTS,  ANB  BM^ 

(A)  MUNICIPAL  OFFICERS  IN  OBNBRALb 
8  124.  Under  Act  March  10.  1003  (Lawi 

1903,  p.  187),  8  6,  held  that,  where  an  ordinance 
has  been  passed  providing  that  the  city  clerk 
shall  be  ex  officio  police  judge,  the  election  of  * 
city  clerk  also  Includes  the  electltm  of  a  pcdlce 
Judge.— Vineyard  v.  City  Conndl  of  (^ty  of 
Oiangevllle  (Idaho)  422. 

I  124.   Const,  ait.  12.  8  1.         to  antborice 

the  Legislature  to  specify  what  municipal  of- 
fices may  be  united  and  how  such  offices  may  be 
filled.— Vineyard  v.  City  Council  of  City  <Mt 
GrangeviUe  (Idaho)  422. 

8  167.  Persons  dealing  with  officers  of  a 

municipality  as  to  matters  which  are  proper 
subjects  of  municipal  action  may  show  a  course 
of  conduct  inducing  them  to  honestly  assume 
and  rely  on  the  existence  of  their  authority.— 
Roberts  v.  City  of  St.  Marys  (Kan.)  211. 

8  167.  A  municipality  h^ld  bound  by  the  acts 
of  its  officers  only  where  within  the  scope  of 
tbeir  powers.- Marth  v.  City  of  Kingfisher  (Okl.) 
436. 

(B)  MUNICIPAL  DEPARTMENTS  AND 
OFFI(3ERS  THEREOF. 

Power  of  police  commissioneiB  to  grant  and  re- 
voke liquor  licenses,  see  IntoziGatiiig  taquors, 

8  61. 

8  1S3.  Under  Oeneral  Municipal  Owporation 
Act  (Deerlng's  Geo.  Laws  1906,  pp.  8^,  806, 
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910),  SS  851.  852,  855,  880,  the  trustees  of 
citiefl  of  the  sixth  dass  held  entitled  to  fix  the 
aftlary  of  the  marshal,  subject  to  the  limitation 
that  the  salary  cannot  be  fixed  so  low  that  no 
competent  peiBon  will  perform  the  duties  of 
the  office.— De  Merritt  v.  Weldon  (Oal.)  637. 

S  183.  Ad  ordinance  of  a  city  of  the  sixth 
class  fixing  the  salary  of  the  marshal  held  not 
invalid  as  fixing  the  salary  so  low  as  to  pre- 
vent the  city  fKHD  procarliu;  a  competent  per- 
son to  fill  the  office.— De  Merritt  t.  Weldon 
(Cal.)  537. 

f  184.  General  Municipal  Corporation  Act 
(DeeriDs's  Geo.  Laws  1906,  p.  910),  S  880  held 
to  empower  the  trustees  of  a  city  of  the  sixth 
class  to  create  an  office  end  authorize  the  in- 
cumbent to  perform  the  duties  of  a  police  of- 
ficer, excepting  the  duty  to  collect  license  fees 
end  taxes  imposed  by  the  act  on  the  marshal.— 
De  Merritt  t.  Weldon  (Oal.)  687. 

Vn.  COHTBACTS  HT  OENEBAL. 

I  248.  The  acts  of  a  marshal  in  repairing 
windmill,  if  not  directly  authorised,  kdd  ratified 
■o  ai  to  raise  the  presumption  of  authority  in 
the  marshal  as  to  such  repalra.— Robwti  t. 
Oit7  of  St  Marya  (Kan.)  2]1. 

XZ.  PUBUO  IMFBOVEHEjrrB. 

(B)  PRELIMINARY  PR0CBBDING8  AND 
ORDINANCES  OR  RESOLUTIONS. 

I  801.  Under  Act  March  5,  1901  (Laws  1901, 

f.  67,  c.  8)  {  2  (Wils<m's  Rev.  &  Ann.  St.  1903. 
444),  the  pavement  of  a  street  on  petition  of 
the  property  owners  held  not  required  to  be 
made  under  an  ordinance.^Paal8en  t.  Cit?  of 
El  Reno  (Okl.)  958. 

I  323.  A  dty  council  having  acquired  juris- 
diction by  petition  of  property  owners  for 
Itavement,  any  irregularity  subsequently  oc- 
curring held  not  ground  for  enjoining  the  Im- 
^OTement— Paauni  t.  City  of  18  Reno  (Okl.) 

(O  CONTRACTS. 

S  358.  A  contractor,  in  building  a  municipal 
waterworks  system,  held  bound  to  know  that 
any  unauthorized  acceptance  of  performance  by 
the  engineer  actinsr  for  the  town  would  not 
bind  it— Town  of  Sterling  t.  Hurd  (Colo.)  174. 

8  358.  A  contract  to  construct  a  munidpal 
waterworks  system  held  not  to  authorize  the 
town's  engineer  to  accept  the  system  or  any 
part  of  it,  nor  to  reserve  to  the  town  the  right 
to  control  and  direct  the  constructlMi.— Town  of 
Sterling  t.  Hurd  (Colo.)  174. 

8  358.  Under  a  contract  to  construct  a  mu- 
nicipal waterworks  system,  effect  of  the  town's 
engineer's  acceptance  of,  or  acouiescence  in,  the 
work  as  it  progrenspd  stated. — Town  of  Sterling 
V.  Hurd  (Cfolo!)  174. 

8  374.  Under  the  evidence.  In  an  action  by 
a  contractor  against  a  town  for  a  balance  due 
for  conatructing  a  waterworks  system,  certain 
questions  hdd  for  the  jury.— Town  of  Sterling 
V.  Hurd  (Colo.)  174. 

(E)  ASSESSMENTS  FOR  BENEFITS.  AND 
SPECIAL  TAXES. 

8  407.  It  is  not  necessarily  fatal  to  a  special 
assessment  statute  that  it  does  not  expressly 
provide  for  notice  and  a  hearing,  when  the 
terms  of  the  statute  permit  an  implication  to 
that  effect.— Union  Pac.  R.  Co.  v.  City  of  Abi- 
lene (Kan.)  224. 

8  455.  Laws  1903.  p.  257,  c.  132,  providing 
for  the  sprinkling  of  streets,  delegates  essential 
features  of  the  proceeding  to  a  class  of  proper- 


ty owners  In  a  manner  excluding  notice  and  t 
hearing  to  others  interested,  and  is  antxmstita- 
tional.— tJnion  Paa  R.  Go.  t.  City  of  Alulem 
(Kan.)  224. 

8  455.  Where  one  or  more  essential  featnm 
of  a  special  assessment  are  committed  to  some 
tribunal  other  than  the  L^slature.  notice  and 
an  opportunity  to  contest  must  be  allowed. — 
Union  Pac.  R.  Co.  v.  City  of  Abilene  (Kan.) 
224. 

5 455.  The  fundamental  fact  on  which  the 
idlty  of  a  «pedal  assessment  rests  is  an 
increment  of  benefit  to  the  property  taxed,  and 
the  property  owner  must  nave  notice  and  op- 

S)rtunlty  to  be  heard.— Union  Pac.  R.  Col  t. 
Ity  of  Abilene  (Kan.)  224. 

8  465.  The  Legislature  may  prescribe  the 
rule  by  which  benefits  to  real  estate  from  a  lo* 
cal  improvement  shall  be  apportioned,  and  the 
theory  of  the  law  then  is  that  the  property 
owner  has  had  notice  and  a  hearing  on  that 
subject  by  representation  in  the  Legislature.— 
Union  Pac  R.  Co.  v.  City  of  Abilene  (Kan.) 
224. 

8  469.  The  Legifdature  may  lawfully  pre- 
scribe the  front-fbot  rule  to  apportion  the  bene- 
fits to  real  estate  from  the  local  improrpments. 
—Union  Pac.  R.  Co.  t.  City  of  Ab0«Die  (Ku.) 
224. 

(F)  ENFORCEMENT   OF  ASSESSMENTS 
AND  SPECIAL  TAXES. 

8  579.  In  a  suit  to  set  aside  proceedings  on- 
der  which  plaintiff's  property  was  sold  to  satis- 
fy a  tBpedu  assessment  against  it,  and  proceed- 
ings 1^  whidi  titie  was  quieted  in  the  purchaser 
thereof,  upcm  setting'  aside  the  proceedings, 
plaintiff  miut  rettim  the  amount  of  the  assess- 
ment paid  by  the  purchaser  and  taxes  paid  by 
the  various  purchasers  since  its  sale.— Kieffer  v. 
yietor  Land  Co.  (Oi.)  877. 

Z.  POLICE  POWER  AUD  BEOOItA^ 
TIONS. 

(A)  DELEGATION.  EXTENT.  AND  EXEBr 

CISB  OF  POWER. 

Grants  of  privileges  by  mnnidpalities,  as  affect- 
ing rii^t  to  nmintaln  pnmle  nuisance  sea 
Nolsance,  |  65<. 

8  600.  It  will  require  a  dear  ennndation  fa 
the  charter  of  a  city  to  lead  to  the  condnsion 
that  the  conndl  thereof  was  deprived  of  its 
legislative  power,  including  the  power  granted 
by  Const,  art  11.  6  11. — G  rum  bach  t.  Lelande 
(Cal.)  1059. 

8  611.  It  is  within  tiie  p<^ice  power  of  a 
city  to  limit  the  conduct  of  the  liqaor  or  other 
businesses  c<»nlng  within  the  recnlatory  scope 
of  the  city,  or  to  exdnde  sneb  businesses  from 
B^ified  districts.— Qmmbadi  r.  Lelande  (Gai) 

8  611.  The  right  of  a  city,  pursuant  to  legis- 
lative authority,  to  regulate  slaughteriioases  or 
pndiihlt  them  within  pieacribed  limits,  rests  up- 
on the  ground  tiiat  they  nay  become  ininrioiu 
to  health  or  offensive  to  the  public,  so  as  to 
constitute  a  public  nnisanee.— SSmmerman  t. 
Gritjsmacher  (Or.)  876. 

(B)  VIOLATIONS  AND  ENFORCEMENT  OF 

REGULATIONS. 

J 643.  The  sentence  of  a  police  judge  that  a 
endant  pay  a  fine  and  be  imprisoned  in  tbt 
city  jail  is  not  void  by  an  addition  that  de- 
fendant shall  go  on  his  own  recognisance  nntil 
commitment  Is  issned^Ez  parte  Murphy  (Kaa) 
214. 
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irSE  AKD  BSOUIATION  OP  PUB- 
UO  PUiOES,  PBOPEBTY, 
AMD  WOBKS. 

(A)  BTBBBTS  AND  OTHSOt  PUBLIO 
WATS. 

f  663.  Officers  of  a  dtj  cannot  nmove  a  tree 
from  the  street  to  baild  a  sidewalk,  where  the? 
faare  no  authority  to  boild  a  sidewalk  where  the 
tree  stands— City  of  Paolm  t.  Wenti  (Kan.)  776. 

I  678.         removal  of  trees  In  a  street  may 

be  enjoined  where  the  only  xeaatm  offered  to 
justify  such  removal  is  insaffidoiL — City  of 
I'aola  T.  Wents  (Kan.)  775. 

{  678.  A  determination  by  city  officers  to  re- 
move a  tree  growliw  in  the  street,  to  be  conclu- 
aive,  must  be  fairqr  made.— City  of  Paola  v. 
Went!  (^n.)  77S. 

I  696.  The  continaed  occupation  of  a  portion 
of  a  public  street  held  but  a  contiouance  of.  a 
noisance,  which,  under  ClT.  Oode,  I  8490,  can- 
not by  lapse  of  time  becmne  legalised.— Nerio 
T.  Maestretti  (CaL)  860. 

I  706.  The  raduff  ot  wild  and  half  broken 
borses  on  a  street  Aeld  rach  a  dangerous  use 
thereof  as  would  render  the  persona  conduct- 
ing  the  race  liable  to  a  person  injured.— Ifarth 
V.  aty  of  Kingfisher  (Okl.)  436. 

Zn.  TORTS. 

(A)  EXERCISE  OFOOVERNMBNTALAND 
COBPOBATE  POWERS  IN  GENERAL. 

I  785.  A  mimicIpaUty  la  not  liable  for  fall- 
vre  to  exerdae  a  governmental  power.— Marth 

V.  City  of  Kingfisher  (Okl.)  486. 

(€)  DEFECTS  OB  OBSTRUCTIONS  IN 
STREETS  AND  OTHEB  PUB- 
LIC WAYS. 
Argument  and  conduct  of  connsel  In  action  for 

injuries,  see  Trial,  S  114. 
Judgment  against  city  on  dlrectlw  of  verdict 

for  cuntravtors  in  action  for  injuries,  see 

Judgment.  8  239. 
Persons  entitled  to  allege  error  in  action  against 

city  and  contractor,  see  Ai^eal  and  E^r,  1 

877. 

§  766.  A  horse  race  upon  a  street  held  not 
n  defect  or  want  of  repair  therein  or  a  danger- 
oos  condition  thereof,  tor  which  the  city  is 
liable  to  a  person  Injured.— Marth  T.  City  of 
Kingfisher  (Okl.)  430. 

I  768.  A  sidewalk  Aeld  to  he  unsafe  for  pub- 
lic travel.— Billings  v.  City  of  SniAomish 
(Wash.)  107. 

8  795.  A  city  must  take  notice  that  wooden 
ddewalks  will  decay,  and  it  Is  not  enough  that 
the  surface  of  the  walk  appears  sound,  but  It 
must  be  examined  and  kept  in  repalr^BUllngs 
T.  CitT  of  Snohomish  (Wash.)  107. 

S  796i  Barriers  erected  by  a  city  to  suard 
an  excavation  laid  across  a  sidewalk  liela  suf- 
ficient to  protect  pedestrians  on  the  street — 
Tagge  T.  C^ty  of  Roslyn  (Wash.)  66a 

{  800.  Where  there  is  actionable  negligence 
In  the  slippery  condition  of  a  coal  hole  cover  in 
a  sidewalk,  even  without  the  rata,  Iteld  that  the 
city  is  not  relieved  of  liability  because  the  cover 
was  wet  vrith  rain  at  the  <time  (tf  the  accident. 
—Smith  V.  City  ot  Tacoma  (Wash.)  91. 

I  812.  Provldons  requiring  notice  to  a  city 
vt  the  time,  i^ace,  etc.,  of  an  injury  from  de- 
feetB  in  streets  for  which  damage  Is  claimed, 
whether  legislative  or  euacted  by  ordinance  un- 
der legislative  authority,  will  be  upheld  only 
when  reasonable  and  in  aid  of  the  administra- 
tion of  justice.— Haae  t.  City  of  Seattle  (Wash.) 
870. 

S  812.  Tbe  object  of  ordinances  requiring 
notice  to  a  city  of  a  claim  for  injuries  as  a  con- 


dition pKcedemt  to  snli^  therefor  Is  to  enable 
the  city  to  prepare  for  trial  if  it  decides  not  to 
settle  the  claim.— Ebue  t.  City  of  Seattle 
(Wash.)  370. 

I  812.  A  provision  In  a  city  ordinance  re- 
quiriug  the  notice  of  claim  for  damages  against 
the  city  to  give  claimant's  residence  for  the 
past  year  was  unreasonable,  and  uot  essential  to 
the  validity  of  the  notice.— Hase  v.  City  of 
Seattle  (Wash.)  370. 

S  812.  Notices  of  claims  against  a  city  for 
damages,  as  required  by  ordinauGe,  ahonld  be 
construed  as  liberally  as  pleading.— Hase  v.  City 
V.  SeatUe  (Wash.)  870. 

{  812.  A  notice  of  claim  for  damages  against 
a  city  for  injuries  from  a  defective  sidewalk, 
which  described  the  location  of  the  sidewalk  and 
stated  that  the  injuries  were  caused  by  falliug 
through  a  defective  sidewalk,  was  sufficient 
within  an  ordinance  requiring  the  notice  to  ac- 
curately locate  and  describe  the  defect.— Hase 
V.  City  of  Seattle  (Wash.)  370. 

S  812.  A  notice  to  a  city  of  ao  injury  from  a 
sidewalk  and  claim  of  damages  held  a  sufficient 
compliance  with  an  ordinance  requiring  a  state- 
ment of  claimant's  residence  for  a  year  prior  to 
the  accident— Jones  v.  City  of  Seattle  (Wash.) 
743. 

{  816.  In  an  action  against  a  dty  for  in- 
juries from  a  temporary  sidewalk,  testimony  as 
to  the  public  necessity  of  tearing  up  the  original 
sidewalk,  not  being  in  issue,  wasproperly  ex- 
cluded.—Jonee  V.  City  of  Seattle  (Wash.)  743. 

{  816.  In  an  action  against  a  city  for  in* 
juries  while  walking  over  a  temporary  side* 
walk,  an  answer  to  a  question,  Ke14  properly 
excluded  as  not  within  the  Inues.— Jonee  v. 
City  of  Sieattle  (Wash.)  743. 

f  818.  Where  a  providon  in  an  ordinance 
requiring  a  notice  of  a  claim  for  damages  against 
the  city  to  give  claimant's  residence  for  the 
past  year  was  unreasonable  and  invalid,  it  was 
error  to  exclude  the  notice  of  claim  In  an  ac- 
tion against  the  city  becatise  it  did  not  give 
such  information,— Hase  v.  City  of  Seattle 
(Wash.)  370. 

{  818.  In  an  action  against  a  city  for  in- 
juries from  a  sidewalk,  evidence  that  those  who 


I  818.  In  an  action  for  injuries  from  a  side- 
walk which  were  received  between  midnight  and 
1  o'clock  a.  m.,  evidence  of  the  condition  of  the 
sidewalk  just  before  di^Iight  that  morning,  be- 
fore there  was  any  traffic  on  the  street,  held  a^ 
missible.— Jones  v.  City  of  Seattle  (Wash.)  748. 

S  819.  In  an  actlou  against  a  city  for  in* 
Juries  caused  by  a  defective  sidewalk,  evidence 
neld  to  show  that  defendant  had  constructive 
notice  of  the  defect. — Billings  v.  City  of  Snoho- 
mish (Wash.)  107. 

S  821.  Evidence  of  constructive  notice  of  de- 
fective ndewalk  held  nifficient- Smith  r.  City 
ot  Tacoma  (Wash.)  ftl. 

S  821.  Evidence  of  ne^lgence  in  case  of  a 
defective  sidewalk  held  snmdent— Smith  t.  Ofty 
of  Tacoma  (Wash.)  01. 

I  821.  In  an  action  against  a  city  for  in- 
jurlca  received  by  his  falling  into  an  excava- 
tion in  the  street,  evidence  Held  insufiicient  to 
present  a  case  for  the  jury  as  to  defendant's 
negligence  in  guarding  the  excavation.— Tagge 
V.  City  of  Roslyn  (Wash.)  668. 

8  821.  In  an  action  against  a  city  for  inju- 
ries received  by  falling  Into  an  excavation  in 
the  street  evidence  held  to  present  a  question 
for  the  juiT  as  to  whether  plaintiff  was  lu- 
toxicated.— Tagge  t.  Ci^  of  Roslyn  (Waah.) 
668. 
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Xm.  TaCAL  BCANAOEMEHT.  PVB- 
ZiIC  DEBT.  SEOURITIES,  AHD 
TAXATION. 

(D)  TAXS>S  AND  OTHER  REVENUE.  AND 

APPLICATION  THEREOF. 

t  956.  Oraat  of  tazinf  power  to  municipBlity 
is  to  be  strictly  eonstmed^Bz  parte  tTncar 
(Okl.)  999. 

(E)  BIGHTS  AND  REMEDIES  OF  TAX- 

PAYERS. 

S  999.  A  taxpayer  may  maintain  an  action 
for  moneT  illegally  paid  by  a  municipai  corpo- 
ration, where  Its  officers  refused  to  do  so.— In- 
dependent School  Dist.  No.  6  T.  Oollins  (Idaho) 
857. 

MUTUAL  BENEFIT  INSURANCE. 

Bee  Insurance,  |  755. 

NAMES. 

See  Trade-Marks  and  Trade-Names. 
Conclusireneiui  of  certificate  of  acknowledgment 

to  land  conveyed  under  asramed  name,  see 

Adnowledgment,  f  65. 

i  16.  Rules  for  determining  application  of 
doctrine  of  idon  sonanc  stated. — ^Eelly  t.  Knbn> 
hansen  (Wash.)  008. 

S  16.  Names  "Minnie  B.  TUter"  and  "Minnie 
E.  Tiller"  Ketd  idem  sonasa.— Kelly  t.  Knhn- 
hausen  (Wash.)  608. 

NAVIGABLE  WATERS. 

See  Verriea ;  Waters  and  Water  ConzBes. 
BJectment  for  recovery  of  frandiise  granted  by 

riparian  owner  for  use  of  water,  see  Xyect- 

ment,  |  6. 

X.  BIGHTS  OF  FUBXIC. 

Advene  possession  of  boom  privileges,  see  Ad- 
verse Foesession,  {  60. 

Amendment  of  franchise  to  corporation  for 
construction  of  canal  and  locks,  see  Corpora- 
tions, i  40. 

Orant  of  franchise  to  construct  canal  and  toll 
locks  as  violatioa  of  constitution  prohibiting 
creation  of  corporations  other  than  municipal 
by  special  law,  see  Statutes,  |  80. 

SI  1.  A  channel  in  a  tide  river  Aeld  a  navi- 
ibte  channel.— JudsoD  v.  Tide  Water  Lumber 
0.  (Wash.)  377. 

i  7.  The  state  may  itself  improve  a  navigable 
stream,  or  may  delegate  the  work.— State  v. 
Portland  General  Electric  Co.  (Or.)  160. 

I  9.  Without  special  delegated  authority,  a 
corporation,  by  merely  filing  its  articles  specify- 
ing such  purpose,  cannot  acquire  the  right  to 
improve  a  navigable  stream,  and  collect  tolls 
for  the  use  of  the  improvements.— State  v.  Port- 
laad  General  Electric  Co.  (Or.)  160. 

I  9.  The  right  to  improve  a  navigable  stream 
is  a  franchise  which  la  not  acquired  by  an  act 
of  incorporation,  unless  authonsed  by  the  Oen- 
eral  Statutes,  under  which  the  corporation  was 
organized. — State  T.  Portland  General  Electric 
Co.  (Or.)  160. 

I  9.  Creation  of  defendant  corporation  to 
succeed  to  the  franchises  of  a  former  company, 
authorized  by  Laws  1870,  p.  14.  to  Improve  a 
navigable  river,  held  not  to  create  a  new  fran- 
chise, but  only  to  transfer  the  old  ones,  subject 
to  pre-existing  burdens.- State  t.  Portland  Gen- 
eral Electric  Co.  (Or.)  160. 

S  13.  Laws  1870,  p.  14,  held  to  require  a 
corporation  to  construct  a  canal  and  locks  in 


a  navigable  river  as  well  as  conferring  author- 
ity,  and  to  authorise  a  charge  of  50  cents  a 
ton  for  the  use  of  such  locks  and  canal. — State 
Portkuid  General  Electric  Ok  (Or.)  160. 

{  18.  Laws  1870,  p.  14,  imposing  a  state 
charge  of  10  per  cent,  of  the  profits  derived 
from  the  use  of  a  canal  and  locks  in  the  Wil- 
lamette river,  is  Talid,  under  the  state's  au- 
thority to  impose  burdens  on  franchises  grant- 
ed.—State  T.  Portland  General  Electric  Co. 
(Or.)  160. 

n.  IiAin>8  UHDEB  WATER. 

Duty  of  riparian  owner  to  prevent  loss  frcsn 
obstruction  of  stream,  see  Damages,  |  62. 

S  36.  The  title  to  the  bed  of  a  na-rigable 
stream  is  prima  facie  in  the  stale. — CoqniUe  Mill 
&  Mercantile  Co.  v.  Johnson  (Or.)  132. 

S  86.  The  title  to  tfae  bed  and  banks  ot  the 
Willamette  river,  a  navigable  stream,  is  in  the 
state  for  the  benefit  of  the  public.— State  v. 
Portland  General  Electric  Co.  <0r.)  100. 

}  36.  The  point  to  which  water  usually  rises 
in  ordinary  seasons  of  high  water  is  the  mean- 
der line,  forming  the  boundaries  of  the  govern- 
ment's title  on  a  navigable  stream. — State  t. 
Fortiand  General  EUeetric  Co.  ^r.)  160. 

I  36.  The  owner  of  uplands  on  a  navigable 
stream  takes  title  only  to  high-water  mark.— 
State  V.  Portland  General  Electric  Co.  (Or.)  100. 

I  37.  The  character  of  the  adverse  possesion 
of  the  bed  of  a  navigable  stream  wuidi  would 
be  essential  to  divest  the  state  of  title,  stated. 
— CoQuiUe  Mill  &  Mercantile  Co.  t.  JiOinson 
(Or.)  132. 

I  87.  A  sale  by  tiie  state  of  tide  lands  is 
subject  to  the  paramount  right  of  the  public  fai 
the  navigable  waters  thereof,  and  confers  no 
right  to  obstruct  navigation.— Jndson  Tide 
Water  Lumber  Co.  (Wash.)  377. 

m.  RIPARIAH  AND  UTTO&AX. 
BIGHTS. 

Adverse  possession  of  boom  ptivllegea,  see  Ad- 
verse Possession,  §  60. 

Estoppel  of  licensee  to  deny  riparian  rights 
of  licensor,  see  licenses,  g  GO. 

I  89.  A  riparian  pn^rietor  on  a  navigable 
river  may  prevent  tiie  obstniction  of  the  flow  or 
the  diversion  of  the  waters  thereof,  and  la  en- 
titled to  have  the  waters  continue  to  flow  in  a 
natural  way  past  his  land.— Judson  t.  Tide 
Water  Lumber  Co.  (Waah.)  377. 

S  39.  One  obstructing  a  navigable  channel 
and  thereby  causing  the  diversion  of  the  water 
in  such  a  way  as  to  wash  away  the  land  of  a 
riparian  proprietor,  will  be  required  to  remove 
the  obstmctiou,  ^tore  the  river  to  its  former 
channel,  and  thereby  cause  the  damage  to 
cease.— Judson  v.  Tide  Water  Lumber  Co. 
(Waah.)  377. 

§  30.  The  right  of  a  riparian  proprietor  m  a 
navigable  river  to  have  the  waters  thereof 
continue  to  How  in  a  natural  way  past  his  prem- 
ises is  Inseparably  annexed  to  the  soil  itself.— 
Judsou  V.  Tide  Water  Lumber  Co.  (Wash.)  377. 

8  39.  One  obstructiog  a  navigaUe  channel, 
and  thereby  diverting  the  water  so  as  to  wsflh 
away  the  land  of  a  riparian  proprietor,  is  liable 
for  the  damages  sustained. — Judson  T.  Tide 
Water  Lumber  Co.  (Wash.)  377. 

S  39.  In  an  action  by  a  riparian  propriety- 
for  the  loss  ct  his  laud  washed  away  becauM> 
of  an  obstxQctimi  placed  in  the  river,  a  verdict 
for  the  amount  of  the  Io«i  held  proper.— Ami 
Co.  V.  Tide  Water  Lnmher  Co.  (Wadk.)  880. 

S  39.  In  an  action  for  loss  of  property  wash- 
ed away  in  consequence  of  the  maintenance  of 
a  boom  in  a  navigable  river,  an  instruction 
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Tteld  misleadios  ander  the  evidence.— KabolB 
V.  Lewis  River  Boom  &  Logging  Co.  (Wash.) 
656.  ~ 

8  SO.  An  Instraetion,  In  an  action  for  prop- 
erty destroyed  in  consequence  of  the  mainte- 
nance of  a  boom  in  a  navigable  river,  held  er- 
roneoDS  becanse  ignoring  certain  elements. — 
Kahnis  t.  Lewis  lUTer  Boom  ft  Logging  Go. 
(Wash.)  66S. 

I  89.  One  constructing  and  mafntalning  a 
boom  in  a  navigable  river  Jield  required  in  or- 
der  to  escape  responsibility  for  the  destruction 
of  the  property  of  another  to  move  it  to  a 
place  of  safety  at  his  own  expense.— Kuhnia  v. 
Lewis  River  Boom  ft  Logging  Go.  (Waah.)  6&6. 

S  39.  One  maintaining  a  boom  in  a  naviga- 
ble river  with  knowledge  that  extraordinary 
floods  bad  occurred  therein  held  required  to 
take  precautions  to  protect  the  property  of  an- 
other in  case  of  extraordinary  floods.— Kubnis 
V.  Lewis  River  Boom  &  Logging  Go.  (Wash.) 
655. 

I  48.  The  natnre  and  extent  of  tbe  ridit  of 

riparian  owners  to  construct  booms,  etc..  In  the 
waters  adjacent  to  tiieir  land,  stated.- Coquille 
MiU  ft  Mercantile  Co.  v.  Johnson  (Or.)  132. 

I  43.  The  right  of  a  riparian  owner  to  con- 
struct booms,  etc.,  adjacent  to  his  land,  Is  a 
mere  franchise,  distingoishable  from  the  appro- 
priation and  occupation  of  the  bed  itself,  but  is 
not  personal  to  the  owner,  and  is  the  aobject  of 
grant.— Coquflle  Mill  &  Mercantile  Co.  t.  John- 
son (Or.)  132. 

NAVIGATION. 

See  Navigable  Waters,  B  1-36. 
Bales  for  preventing  collisions,  see  Oolll0io&, 
|1& 

NEGLIGENCE 

Oanring  dealb,  see  Deatbt  H  2^  31. 

Bt  partitmlar  cltuiea  of  per$ona. 
See  CarrietB.  Sfi  108,  133,  185,  280-320;  Hn- 

nicipat  Corporations.  fiS  73S-821 ;  Railroads, 

If  301-485. 

B^goyen,  see  Master  and  Servant,  H  101- 

Notaries*  In  taking  acknowledgment,  see  Ac- 
knowledgment, I  4A. 

Condition  or  u»e  of  porMoalw  tpe^et  of  prop- 
erty, »ork$,  machinertf,  or  other  inatru- 
menialities. 

See  Railroads,  M  801-485;   Street  Railroads, 
H  7&-114. 

Demised  premises,  see  Landlord  and  Tenant,  8 
169. 

I.  ACTS  OR  omssions  oohstxtut- 

XHO  XfEOUOSHOB. 

(A)  PERSONAL  CONDUCT  IN  GENERAL. 
UalnJIty  of  mining  company  for  negligent  act  of 
agent,  see  Principal  and  Agent,  |  159. 

I  2.  Every  case  <tf  actionable  negligence  in- 
TOives  a  daty  to  use  care  and  a  breach  oi  doty 
resulting  in  injuiy.— Smalley  t.  Bio  Qiande 
Western  Ry.  Go.  (Utah)  311. 

I  6.  The  violation  of  any  valid  statutory  or 
municipal  r^ulation  established  for  the  bene- 
fit of  private  persons  held  proof  of  breach  of 
dnt?  snfficient  to  sustain  a  private  action  for 
nwllgence  by  a  member  of  the  protected  class. 
— Ozagg  T.  Loa  Angeles  Trust  Oo^  (OaL)  1063. 

(B)  DANGEROUS   SUBSTANCES,  MA- 
CHINERY, AND  OTHER  IN- 
STRUMBNTALITIKS. 

I  23.  The  doctrine  that  one  maintaining  on 
his  premises  a  dangerons  and  attractive  ap- 


pliance mast  take  reasonable  precautions  to 
prevent  Injury  to  children  entering  on  the  prem- 
ises held  generally  applicable  only  to  a  machine 
at  rest  and  left  unguarded. — Smalley  v.  Rio 
Grande  Western  Ry.  Co.  (Utah)  311. 

(C9  CONDITION  AND  USE  OF  LAND, 
BUILDINGS,  AND  OTHER 
STRUCTURES. 
I  82.  As  a  general  rule,  one  inducing  or  In- 
viting another  to  come  on  bis  premises  muat 
use  ordinaiT  care  to  avoid  injuring  him. — Small- 
ey V.  Rio  Grande  Western  Ry.  Co.  (Utah)  811. 

S  83.  As  a  general  rule,  no  doty  Is  imposed 
on  the  owner  of  premises  to  keep  them  In  a 
safe  condition  for  the  vldta  of  those  who,  with- 
out license  or  invitation,  may  come  on  them.— 
Smalley  T.  Bto  Grande  Western  I^.  Co.  (Utah) 
311. 

f  89.  One  mafntalning  on  bis  premises  a 
dangerous  appliance,  under  circumstances  natur- 
ally attracting  children,  held  required  to  use  or- 
dinary care  to  protect  children  from  injury.— 
Smalley  v.  Rio  Grande  Western  Ry.  Co.  (Utah) 
311. 

f  39.  A  railroad  tra<^  in  tiie  open  country 
la  not  attracttve  or  allnring  to  children  within 
the  exception  to  the  rule  that  a  railroad  com- 
pany owes  a  trespassing  child  no  greater  duty 
to  discover  its  peril  than  It  owes  to  an  adult 
trespasser.— Palmer  v.  Oregon  Short  Line  R. 
Co.  (Utah)  689. 

S  39.  An  exception  to  the  rule  that  a  rail- 
road company  is  under  no  greater  duty  to  dis- 
cover a  trespassing  child  In  peril  than  to  dis- 
cover an  adult  trespasser  arises  in  cases  of 
places  attractive  to  children.— Palmer  t.  Ore- 
gon Short  Line  R.  Co.  (Utah)  688. 

m.  OOMTBIBnTOBT  KEGUOSKOE. 

Person  Injured  by  fmeration  of  street  i^foad, 

see  Street  Railroads,  I  99. 
Servant,  see  Master  and  Servant,  |  283. 

(A)  PERSONS   INJURED   IN  GENERAL. 

Person  Injured  by  operation  ot  railroad,  see 

Railroads,  fi|  324,  327,  330. 

I  80.  The  defense  of  contributory  negligence 
is  always  available  against  an  adult  or  one 
having  attained  the  years  of  discretion.— Pal- 
mer T.  Oregon  Short  Line  R.  Co.  (Utah)  689. 

}  88.  The  duty  to  exercise  eaie  to  avirfd  the 
conse9uence  of  another's  negligence  arises  when 

the  circumstances  are  such  that  an  ordinarily 
prudent  person  would  have  reason  to  apprehend 
Its  existence. — Nichols  v.  Chicago,  B.  ft  Q.  R. 
Co.  (Colo.)  808. 

t  83.  The  doctrine  of  last  clear  chance  ex- 
tends to  cases  where  the  peril  could  have  been 
discovered  by  the  exercise  of  reasonable  care  on 
defendant's  part,  though  it  was  not  in  fact  dis- 
covered.—Nich<^  T.  Chicago,  B.  ft  Q.  R.  Go. 
(Colo.)  808.  . 

i  83.  Plaintiff  in  ah  action  for  Injuries  may 
recover,  notwithstanding  his  own  negligence  ex- 
posed him  to  injury,  if  defendant,  after  discov- 
ering plaintiff's  peril,  failed  to  exercise  ordi- 
nary care  to  avoid  injuring  tilm  and  such  fail- 
ure was  the  proximate  cause  of  Om  Injuir.- 
Nichols  T.  Ohfcago,  B.  ft  Q.  B.  Co.  (Colo.)  80& 

nr.  Aonom. 

(A)  BIGHT  OF  ACTION,  PARTIBSJPRB- 
LIMINART  PROCEEDINGS,  AND 
PLEADING. 

I  119.  In  an  action  to  recover  for  personal 

injurieSj  plaintiff  cannot  recover  on  any  ground 
of  negligence  not  alleged  in  bis  petition. — Bt. 
Louis  ft  8.  F.  R.  Co.  v.  Elrod  (Kan.)  215. 
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(0)  TRIAL,  JUDGMENT.  AND  REVIEW. 

f  138.  A  court  is  only  warranted  In  deter- 
mining that  plaintiff  waa  negligent  as  a  matter 
of  law  when  the  testimony  will  allow  no  other 
inference  to  be  honestly  drawn  by  different 
minds. — Nicbole  t.  Chicago,  B.  &  Q.  R.  Co. 
(Colo.)  808. 

S  136.  Whether  in  a  given  case  a  duty  to 
use  care  waa  imposed  on  one  charged  with  neg- 
ligence is  ordinarily  a  question  of  law. — Small- 
ey  V.  Rio  Grande  Western  Ry.  Co.  (UUh)  311. 

NEGOTIABLE  INSTRUMENTS. 

Sea  BUI*  and  Notes. 

NEWLY  DISCOVERED  EVIDENCE. 

Ground  for  new  trial  in  dvil  actioni,  aee  New 

Trial.  »  102.  101. 
Qronnd  tor  new  trial  in  criminal  proeecntlons, 

aee  Criminal  Law.  fi|  938,  90& 

NEW  PROMISE. 

Wlfliin  statute  of  limitations,  see  Limitation 
of  Actions,  K  14e-163L 

NEWSPAPERS. 

Libelous  publications,  see  Libel  and  Slander,  { 
48. 

i  3.  A  newspaper  published  daily,  except 
Sundays  and  Klondays,  held  a  daily  paper  witn- 
In  city  charter  proviaitHis  relating  to  publication 
of  official  advertisements.— Fairhaven  Pub.  Oo. 
T.  City  of  Bellingham  (Wash.)  97. 

NEW  TRIAL. 

Necessity  of  motion  for  purpose  of  nview. 

see  Appeal  and  Error,  H  281-302. 
Opening  or  vacating  jtidgment,  see  Judgment,  I 

In  parUoular  aetiont  or  ptwseeiinfft. 
Criminal  prosecutifms,  see  Crimluftl  Law,  || 

919,  938;  958. 
Fw  removal  of  officer,  see  Officei%  i  74^ 

Revitfw  of  proeeodingt. 
Bzceptione  to  rulings  for  purpose  of  review,  see 

Appeal  and  Error,  1 27(K 
Review  of  discretional^  mllngs,  see  Appeal  and 

Error,  |i  877-981. 
Review  of  miings  on  notion  for  as  dependent  on 

record  on  appeal,  see  Griminia  Law,  {  lisa 

X.  HATITRE  AlTD  BOOPE  OS"  BEHEDT. 

{  2.  The  right  to  move  for  a  new  trial  exists 
In  every  case.— Law  v.  Smith  (Utah)  300. 

i  6.  The  trial  court  in  passii^  on  a  motion 
for  new  trial  may  exercise  a  sound  discretion 
which  the  losing  party  may  Invoke  in  the  light 
of  the  whole  proceedings  ui  the  ease.— Law  r. 
Smith  (Utah)  300. 

a  6.  Where,  on  a  motion  for  new  trial,  there 
are  conflictiag  afBdavita,  held  within  the  trial 
court's  discretion  whether  a  new  trial  shall  be 
granted.— Kenway  v.  Ht^Fman  (Wash.)  96. 

n.  OROVMDS. 

(D)  DISQUALIFICATION  OR  MISCON- 
DUCT  OF  OR  AFFEOTING  JURZ. 

S  56.  In  an  actfon  f6r  damage  fnun  fires 
along  a  railroad  right  of  wa^,  that  two  jaroia 
who  had  experience  in  running  enginea  talked 
with  the  ottier  jurors  about  their  craclusions 
from  their  experience  held  not  gionnd  for  a  new 
trial.— Lillaid  V.  Chicago,  R.  I.  &  P.  Ry.  Co. 
(Kan.)  213. 


(10  TBBDICT  OR  FINDINGS  OONTRABT 
TO  LAW  OR  BTIDENCB. 

S  66.  In  a  servsnt^s  actlMi  for  Injories,  the 
verdict  held  not  eontraty  to  law  so  as  to  re* 
guire  a  new  trial.- Fearon  v.  Mullins  (HontJ 

{66.  In  a  servant's  action  for  injuriee, 
held,  that  defendant  wonld  be  entitled  to  a  new 
trial  where  the  verdict  was  contrary  to  tlie 
instructions.- Fearon  v.  Mnllius  (Mont.)  650. 

i  70.  On  a  motion  for  a  new  trial,  the  court 
will  not  set  aside  a  verdict  where  there  is  evi- 
dence reasonably  tending  to  support  it.— J. 
Roaenbaum  Gram  Co.  v.  Pond  Creek  MUl  A 
Elevator  Co.  (Okl.)  331. 

}  71.  The  trial  court,  on  conflicting  evij^ure, 
may  grant  a  new  trial,  if  it  believed  the  prevon- 
derance  of  the  evidence  waa  with  the  unsuceesa- 
fol  party.— Messir  v.  McLean  (Wash J  106. 

(O)  SURPRISE.   ACCIDENT,  INADTERT* 
BNCE.  OR  MISTAKE. 

}  95.  A  new  trial  for  surprise  can  only  be 
granted  on  proof  that  the  applicant  waa  aar- 
prlsed  in  fact,  tliat  he  used  ordinary  care,  and 

SromptJy  aimlied  for  a  continuance.^ensen  v. 
pokane  FaHs  ft  N.  Ry.  Go.  (Wash.)  112i. 

i  97.  Facte  held  insuffident  to  entitle  plain- 
tiff to  a  new  trial  for  surprise. — Jeosen  v. 
Spokane  Falls  &  N.  Ry.  Oo.  (Wash.)  1124. 

(H)  NEWLY  DISCOVERED  EVIDENCE. 

Review  of  discretion  of  oonrt;  see  Appeal  and 

Error,  {  981. 

{  102.  Plaintltrs  discovery,  after  the  trial, 
of  witnesses  who  were  qualified  to  contradict 
material  testimony  of  defendant's  witnesses,  hi  Id 
not  ground  for  a  new  trial,  where  the  testiniony 
to  b«  contradicted  waa  necessarily  involved  in 
the  trial  of  the  case.— Litlard  T.  Chicago,  R.  L 
&  P.  Ry.  Co.  (Kan.)  213. 

I  102.  Certain  matters  set  out  in  affidavits 
for  a  new  trial  held  not  newly  discovered  evi- 
deuce  which  could  not,  with  reasonable  dili- 
gence, have  been  produced  at  the  trlaL- Kenway 
V.  Hoffman  (Waui.)  98. 

%  104.  A  new  trial  will  not  be  granted  be- 
cause of  the  discovery  of  merely  cumulative  evi* 
dence.— Stem  v.  Vols  (Or.)  148. 

m.  PBOCEEDIHOS  TO  PBOOVBS 
NEW  TBIAI.. 

)  12&  Under  Code  Civ.  Proc  »  659,  1010^ 
lOlS.  1015,  to  set  the  time  in  motion  within 
which  a  party  must  serve  and  file  his  notice 
of  intention  to  move  for  a  new  trial,  the  adverse 

Farty  must  Berve  a  notice  of  the  dedri<m.— 
u  re  Richards*  Estate  (CM.)  S28;  Granger 
V.  Richards,  Id. 

{  123.  The  statutory  requirement  of  written 
notice  of  decision  fixing  the  time  for  service 
of  notice  of  intention  to  move  for  new  trial 
mav  be  waived.— In  re  Richard's  EMate  (Oal^ 
S28;  Oranga  v.  Richards,  Id. 

I  123.  The  rule  that  the  statutory  require- 
ment of  written  notice  of  decision,  essential  to 
fix  the  time  within  which  a  notice  of  intention 
to  move  for  a  new  trial  must  be  served,  may 
be  waived,  does  not  apply  where  a  written  no- 
tice has  been  given. — In  re  Richards'  Estato 
(Cal.)  528;  Granger  v.  Richards,  Id. 

I  123.  Application  by  a  party  for  a  stay  <^ 
execution,  made  on  the  day  but  subsequent  to 
the  service  of  written  notice  of  the  decisiou  on 
his  attorney,  held  not  to  amount  to  a  waiver 
of  such  notice,  so  as  to  affect  the  time  within 
which  he  must  serve  and  file  notice  of  his  Id- 
tention  to  move  for  a  new  trial.— In  re  Rich- 
ards' Estate  (Cal.)  528;  Granger  v.  Richards, 
Id. 
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S  123.  If  service  of  notice  of  the  dedalon 
was  made  after  the  defeated  party  had  applied 
for  a  stay  of  execution,  such  service  would 
operate  as  a  waiver  of  the  waiver  which  miicbt 
otherwise  have  been  claimed  by  reason  of  the 
apidication  for  the  stay.— In  re  Richard:^  Es- 
tate fOal.)  528;  Granger  t.  Richards,  Id. 

I  123.  Application  by  a  party  for  a  stay  of 
execution,  made  on  the  day  but  subsequent  to 
the  service  of  written  ootice  of  the  decision  on 
his  attorney,  held  not  to  operate  as  a  taking  of 
notice  of  the  decision,  and  not  to  affect  the 
time  within  which  notice  of  intention  to  move 
for  a  new  trial  must  be  served.— In  re  Richards' 
Kbtate  iCal.)  528;  Granger  t.  Richards,  Id. 

I  130.  A  ground  for  a  new  trial  held  not 
to  present  the  qnestlOD  whether  the  evidence 
was  insnffldoit  to  mataln  the  verdict,  hat 
whether  the  verdict  was  proper  under  the  in- 
structions.—Fearon  V.  MiAlins  (Mont.)  660. 

i  150.  An  affidavit  supporting  a  motion  for 
a  new  trial  for  newly  discovered  evidence  held 
insufficient  to  show  reasonable  diligence  to  dis- 
cover the  testimony  before  trial.— Stem  v.  Vols 
(Or.)  148. 

NOMINATION. 

Of  administrator,  see  Executors  and  Adminis- 
traton,  1 17. 

NONRESIDENCE. 

Effect  on  Umitatlra,  see  Limitation  of  Actions, 

NONSUIT. 

Before  trial,  see  Dismissal  and  Nonsuit. 
On  trial,  ua  Trial.  H  160-16S. 

NOTES. 

Promissory  notes,  see  Bills  and  Notea. 

NOTICE. 

Publication  In  official  newspapers,  see  News- 
papers. 

Am  affeetinff  partioular  riglttt,  4utie»,  and  Uabili- 
fjes. 

Redemption  from  tax  sale,  see  Taxation,  |  704. 

Of  particiUar  facta,  acta,  or  prooeeUngt  not 
judicial. 

See  Elections,  {  42. 

Claim  of  injury  from  defects  or  obstructions  in 
streets,  see  Municipal  Corporations,  •  812. 

Loss  insured  against,  see  Insurance,  %  658. 

Nonpayment  or  protest  of  bill  or  note,  see  Bilia 
and  Notes,  |  395. 

Proceedings  for  making  of  asaessment  for  public 
^^rovements,  sea  Hnnidpal  Corporations,  % 

Rescission  of  contract  by  vendor,  see  Yendor 
and  Purchaser,  %  101. 

0/  partioular  judicial  proceeding*. 
Action  or  process,  see  Process,  |  98. 
Appeal,  see  Ai»peal  and  Error,  |i  407,  414. 
Intention  to  move  for  new  triaL  see  New  TriaL 
I  123.  ^  «, 

NUISANCE. 

n.  PUBLIC  NUISANCES. 

(A)  NATURE  OF  INJURY,  AND  LIA- 
BILITY THEREFOR. 

§65.  In  a  prosecution  by  a  city  for  maintain- 
ing a  public  slaughterhouse,  which  was  expressly 
authorised  and  established  by  dty  ordinance, 
the  cHy  cannot  urge  that  the  onUnance  was 
void,  even  tho'ch  its  validity  might  be  open  to 


attadc  1^  otitera,— Zimmemian  r.  Gritzmacher 

(Or.)  875. 

%  65.  One  cannot  be  prosecuted  by  a  city 
for  maintaining  a  public  nuibance  by  operating 
a  public  abattoir,  which  was  expressly  author- 
ized and  established  by  an  unrei>eaied  ordinance 
of  the  city,  so  long  as  tiie  requirements  of  the 
ordinance  are  observed.— Zimmerman  t.  Gritz- 
macher  (Or.)  S75. 

OBJECTIONS. 

For  ^qI^'^^j^^  review,  see  Appeal  and  BIrror, 

OCCUPATION. 

Of  real  property,  see  Use  and  Occupation. 

OFFICERS. 

Fraudnlentpresentation  of  claim  to  pnUic  offi- 
cer, aee  False  Pretenses,  {  18. 
Mandamns,  see  Mandamus,  |  109. 
Quo  warranto,  see  Quo  Warranto,  If  10,  12,  24. 

Particular  daaaea  of  offloera. 
See  Court  ConunlBSioners ;    Judges ;  Justices 
of  the  Peace;  Receivers;  Sheriffs  and  Con- 
stables. 

Assessors  of  taxes,  see  Taxation,  If  310,  S14. 
Collectors  of  taxes,  see  Taxation,  If  640,  670l 
Corporate  officers,  see  Oorporatfons,  ||  800, 

413-432. 

Municmal  officers,  see  MtuUcipal  (Corporations, 
$§  124-184.      .  — , 

School  officers,  see  Schools  and  School  Dis- 
tricts, $  63. 

State  officers,  see  States,  fiS  51-76. 

L  APPOINTMENT,  QUALIFICATION, 
AND  TENUSE. 

[Q  ELIGIBILITY  AND  QUALIFICATION. 

Application  of  civil  service  laws  to  appointment 
of  tax  assessors,  see  Taxation,  i  314. 

{  26.  Charges  of  fraud,  bad  faith,  and  dis- 
regard of  law  in  denying  an  application  for  ap- 
pointment to  office  under  fbe  veteran's  prefei^ 
ence  law  mnat  be  proven  by  evidence  biconslst- 
ent  with  official  probity  and  suspicion,  afld  In- 
nuendo is  not  enon^.— Ray  r.  Miller  (Ean.) 
239. 

(F)  TERM  OF  OFFICE,  VACANCIES.  AND 
HOLDING  OVER. 

8  49.  Pol.  Code,  H  996,  1001,  relating  to 
vacancies  in  office  and  the  appointment  to  fill 
vacancies,  held  valid.— People  v.  Nye  (Cal.  App.) 

241. 

S  49.  Under  Const  art  S,  I  &  the  Legisla- 
ture may,  notwithstanding  article  1. 1 22,  specify 

what  shall  constitute  a  vacancy  in  any  of  the 
offices  for  which  no  provision  is  made  in  the 
Constitution.— People  v.  Nye  (Cal.  App.)  241. 

(O)  RESIGNATION^  SUSPENSION,  OR 
REMOVAL. 

Right  to  jury  trial  in  proceedings  for  removal, 
see  Jury,  f  &4. 

I  66.  A  sheriff  presenting  a  claim  for  ex- 
penses in  the  discbarge  of  official  duties  for 
which  the  law  provided  no  compensation  except 
the  salary  given  by  Comp.  Laws  1907,  |  20o7, 
held  not  to  make  a  charge  for  illegal  kcs  for 
services  within  section  408Qf— Law  t.  Smith 
(Utah)  300. 

i  66.  In  proceedings  for  the  removal  of  a 
sheriff  from  office  under  Comp.  Laws  1907, 
I  4665,  based  on  hla  presenting  a  fraudul^t 
claim  against  the  county  in  violation  of  sec- 
tion 4083,  proof  that  he  presented  the  claim 
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with  inteot  to  defraud  the  county  held  not  m- 
sential.— Law  t.  Smith  (Utah)  300. 

166.  Under  Comp.  Laws  1907,  §|  4056,  4066, 
40d8,  45^,  &  county  officer  presenting  a  claim 
mcainst  the  county,  and  obtaining  the  money 
thereon,  with  knowledge  that  he  had  no  legal 
right  to  the  money,  held  guiltv  of  malfeasance 
in  office  instifying  his  remoTaf.— Law  t.  Smith 
(Utah)  300. 

I  66.  To  authorize  the  removal  of  an  officer 
for  malfeasance  tinder  Comp.  Laws  1907,  | 
4565,  held  necessary  to  show  that  the  act  was 
unlawful  or  involved  some  wrongdoing  on  his 
part— Law  v.  Smith  (Utah)  300. 

ft  66.  Before  an  officer  may  be  removed  from 
office  tor  malfeasance  for  preferring  a  fraudu- 
lent claim  and  receiving  the  money  thereon,  it 
must  be  found  that  he  knew,  when  he  preferred 
the  claim  or  received  payment,  that  he  was  not 
entitled  to  the  money.— Law  v.  Smith  (Utah) 
300. 

{  66.  Under  Comp.  Laws  1907,  H  1015,  1016, 
1CQ3,  1027,  an  officer  held  not  subject  to  re- 
moval for  a  mere  mistake  or  inadvertence  in  fail- 
ing to  chaise  or  collect  fees.— Law  t.  Smitli 
(Utah)  300. 

S  74.  An  accusation  filed  against  a  sheriff 
in  proceedings  for  his  removal  ander  Comp. 
Laws  1907,  I  4S65,  held  to  sUte  facts  anthoiv 
lElnr  a  eonTfetion  for  a  violatton  of  nction 
40Sl— Law  T.  Smith  (Utah)  800. 

f  7^  Aa  a  general  nle,  it  cannot  be  said  as 
a  matter  at  law  that  a  paracular  net  la  wrong- 
ful and  is  maUearanee  In  offioe  simply  because 
it  is  not  anthoilaed  bj  law^Law  t.  Smith 

(Utah)  300. 

i  74.  In  a  proceeding  under  Comp.  Laws 
1007,  i  4665,  for  the  removal  of  a  sheriff  from 
office  for  malfeasance  based  on  a  violation  of  sec- 
tion 4083,  the  evidence  held  to  require  the  sub- 
mission of  thB  Issue  to  the  Jury.— Lew  v.  Smith 
(Utah)  300. 

8  74.  The  court  In  proceedings  f<Nr  the  re- 
moval of  an  officer  for  malfeasance  may  set 
aside  the  verdict,  and  grant  a  new  triu  for 
errors  of  law  in  instructlonB,  or  for  the  refusal 
of  the  jury  to  follow  the  instructions.— Law  v. 
Smith  (Utah)  300. 

J  74.  In  proceedinn  for  the  removal  of  an 
officer  for  a  willfal  disregard  of  Comp,  Laws 
1907.  H  1015,  1016,  1023,  1027,  the  issue  must 
be  submitted  to  the  jury.— Law  v.  Smith  (Utah) 
300. 

t  74.  In  view  of  Comp.  Laws  1907,  |  1016. 
the  court  may  presume  that  an  officer  whone 
duty  it  is  to  collect  fees  in  advance  has  com- 
plied with  the  law.— Law  v.  Smith  (Utah)  300. 

{  74.  In  a  proceeding  under  Comp.  Laws 
1907,  S  4565,  for  the  removal  of  a  sheriff  for 
violating  sections  1015, 1016  and  the  queo- 
tion  of  his  guilt  held  for  the  jury.— Law  t.  Bmlth 

(Utah)  300. 

n.  TITLE  TO  AHD  POSSESSIOK  OF 
OFFICE. 

$  82.  Quo  warranto,  and  not  InjunctiMi.  Is 
the  proper  remedy  for  an  illegal  holding  of  pub- 
lic office— School  Dist.  No.  116  v.  Wolf  (Kan.) 
237. 

m.  RIOHTS.  POWERS,  DITTIES.  AHD 
tiABIUTIES. 

Llabilitr  of  police  officer  for  false  iim)rIson- 
ment  in  making  arrest,  see  Arrest,  |  71. 

I  98.  Where  statutoi^  fees  cannot  be  exacted 
for  the  purpose  prescribed  in  the  statute  au- 
thorizing them,  they  cannot  be  exacted  at  all, 
and,  if  collpcted.  may  be  recovered  by  the  per- 


son from  whom  they  are  exacted  unless  be  is 
otherwise  barred.— State  v.  Dnnbar  (Or.)  87a 

J  99.  The  Legislature  may  compensate  an 
officer  by  a  salary  and  require  him  to  collect 
fees  prescribed  by  law  for  the  bentft  «rf  the 
public.— State  V.  Dunbar  (Or.)  878. 

OPENING. 

Account  stated,  see  Account  Stated,  {  IL 
Judgment,  see  Judgment,  {{  143.  356. 

OPINION  EVIDENCE. 

In  civil  actions,  see  Evidence,  J8  471-646. 
In  cruninal  prosecutions,  see  Crimioal  Law,  | 
448. 

OPINIONS. 

Of  courts,  see  Courts,  if  00,  91. 

OPTIONS. 

To  purdiase  or  sell  demised  premlseib  we  Land- 
lord and  Tenant,  |  92. 

ORDER  OF  PROOF. 

At  trial,  see  Trial.  |  68. 

ORDERS. 

Ordert  of  court. 

See  Motions. 

Publication  of  process,  see  Process,  I  08. 
Review  ci.  appealable  ordets,  aee  Appeal  and 
Error. 

ORDINANCES. 

Admission  In  evidence  in  actions  for  injuries  at 

railroad  crosungs.  see  Railroads.  {  347. 
As  documentary  evidence,  aee  IMdence,  i  330k 
Municipal  ordinances,  see  Moniclpal  Owpoia- 
tioas.ll  108-122,  901.  S23,  SOO-m 

ORIGINAL  JURISDICTION. 

Of  appellate  courts,  see  Courts,  {  206t. 

ORIGINAL  PACKAGES. 

Exception  of,  from  state  ecHnmeree  regviation, 
see  Commerce.  {  00. 

Regulations  as  to  sale  of  powder  except  in  orig- 
inal packages  as  interfering  with  liberty  to 
contract,  see  Constitutional  Law,  1  80. 

OWNERSHIP. 

Of  water  rights,  see  Waters  and  Water  Coun- 
ea,  I  144^. 

PARENT  AND  CHILD. 

See  Guardian  and  Ward;  Infants. 
Actions  for  seduction  of  child,  see  Sedacti<», 
{  17. 

Care  required  as  to  children  in  general,  see  Neg- 
ligence, $  39. 

Contributory  negligence  as  defense  in  acti<m  by 
parent  for  death  of  child,  see  Death,  ft  24. 

Custody  of  diildren  oa  divorce,  see  Divorce,  H 
303-Sll. 

PAROL  EVIDENCE. 

In  dvU  actions,  see  Evidence,  Sf  425-tfOk 

PARTIES. 

Death  ground  for  abatement,  see  Abatement  and 

Itevival,  S  58. 
Defects  tn  ground  for  dismissal  of  action,  aee 

I >ismifisal  and  Nonsuit,  56. 
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In  mMmm  ^  or  againat  partieuJor  elattea  of 
peraona. 

See  Indians,  S  27. 

In  partitiUar  aetiona  or  prooeedinga. 
See  Mandamus,  §  146 ;  Negligence,  J  119. 
Criminal  prosecutions,  see  Criminal  Law,  {  59. 
To  determine  water  rights,  fee  Waten  and  Wa- 
ter Courses,  S  162. 
To  cBtabliBh  trust,  see  TruBts,  I  366. 
To  recover  Indian  landi,  see  Indians,  1  27. 

Judgment  md  relief  m  to  partiea,  and  parttea 

affected  hp  ^ffment*  or  proceedinge  thereon. 
See  Judgment,  i  2S9. 

Collateral  attack  on  judgment  lee  Jndgment, 

§  5ia 

Per^^s  eondnded  hj  judgment,  lee  Judgment, 

Review  at  to  partiea,  and  partiea  to  proceedingt 

m  appMate  oourta. 
On  appeal  or  writ  of  error,  see  Appeal  and 

Error,  il  333,  336. 
Partiee  entitled  to  allege  error  on  appeal  in 

criminal  proaeeutkma,  see  Criminal  Law,  | 

1137. 

To  convepaneea,  wntracta,  or  other  tranaaetiona. 
See  Contracts,  f  187;  Release,  i  29. 
Joint  intereata,  see  Joint  Adventuree. 

I.  PIuUUfTIFFB. 

(A)  PBBSONS  WHO  MAY  OR  MUST  SUE. 

I  3.  Necessary  parties  aie  all  those  who  hare 
an  interest  in  the  subject  and  object  of  the  ac- 
tion, and  all  persons  against  whom  relief  must 
be  obtained  to  accomplish  the  object  of  the  suit. 
— Mcljeau  t.  Farmers*  Highline  Oanal  &  Beser- 
Toir  Co.  (Oolo.)  la 

§  7.  A  bank,  under  a  subscription  contract, 
held  a  trustee  of  an  express  trust  to  collect  the 
snbscriptions,  and  wag  therefore  the  only  per^ 
son  entitled  to  sue. — Los  Angeles  NaL  Bank  T. 
Vauce  (Cal.  App.)  58. 

n.  DBFEHDAHTI. 

(A)  FEB80N8  WHO  MAY  OR  MUST  BE 
SUED. 

FarUes  agaliiM  wbom  default  jndgment  may  be 
rendered,  ne  Judgment,  §  98. 

m.  nSW  VABTIE8  ANB  OHAHOB  OF 
PARTIES. 

Substitution  of  parties  as  affecting  llmitatioDS, 
see  limltatlm  of  Actions,  |  125. 

{  80.  Where  the  statute  gives  the  trial  court 

power  to  require  all  interested  in  the  litiga- 
tion to  be  made  parties,  it  carries  with  it  pow- 
er to  make  such  order  effective. — Hough  V. 
Porter  (Or.)  1083. 

I  59.  In  ejectment  by  a  lessee,  Aeld,  that 
the  lessor's  successor  was  properly  brought  in 
the  court  as  a  plaintiff,  especially  where 
the  tenant's  term  had  expired,  and  Judgment 
could  not  be  given  him  under  Code  Civ.  Proc 
I  740.-^a8S)n  v.  Nicholson  <Cal.)  190. 

S  59.  Under  Code  Civ.  Proc.  I  473,  where  an 
action  to  enforce  pledged  securities  was  properly 
brought  by  the  pledgor,  au  amendment  sub- 
stituting tiie  pledgee  as  plaintitE  was  properly 
allowed,  the  securities  having  been  absolutely 
assigned  to  the  pledgee  pendente  Ute.— Merced 
Bank  v.  Price  (C^l.)  3S3. 

§59.  Under  Code  Civ.  Proc.  |  386,  where 
pledged  securities  were  assigned  absolutely  by 
the  pledgor  to  the  pledgee  pending  suit  by  the 

gledgor  to  enforce  the  same,  the  action  could 
ave  been  continued  for  tbe  nasignee's  benefit, 


or  she  could  have  been  substituted  as  Boie  plain- 
tiff.—Merced  Bank  v.  Price  (Cal.)  383. 

V.  DEFBOTS.  OBJEOTIOlf S,  AND 
AMEKDMENT. 

Defects  ground  for  dismissal  of  action,  see  Dis* 

missal  and  Nonsuit,  |  56. 
Vacation  of  interlotntory  judgment,  see  Judf- 

ment.  |  356. 

I  76.  Under  the  Code  a  demurrer  will  not 
tie  for  a  misjoinder  of  partiea. — Marth  v.  City 
of  Kingfisher  (Okl.)  436. 

I  88.  Demurrer  on  the  ground  of  defect  of 
parties  can  be  interposed  only  in  case  of  non- 
joinder of  necessary  parties,  and  not  in  case  of 
misjoinder.— Tieman  v.  Sacha  (Or.)  163. 

S  96.  Tbe  rule  that  a  detttct  of  parties  is 
waived  l>y  defendants  joining  Issue  and  going  to 
trial  does  not  apply  where  the  court  cannot  pro- 
ceed to  judgment  without  the  presence  of  othenT 
who  have  not  been  made  parties.— McLean  v. 
Farmers'  Hii^lne  Canal  &  Reaerrolr  Co.  (Oolo.) 
16* 

PARTITION, 
n.  AonoNs  FOR  pASTTnoir. 

(B)  PROCEEDINGS  AND  RELIEF. 

K  63.  Evidence,  In  an  action  tor  partition 
of  mining  daims,  Acid  to  jmtify  the  fiidings  of 
the  trial  court— Lenat  t.  BKanberg  (Idalw) 

§  71.  Findings  of  fact,  held  a  snfBcient  find- 
ing of  the  ultimate  facts  and  to  fully  cover 
the  contention  of  defendant.— Lemnt  r.  Bionk- 
berg  (Idaho)  728. 

{  74.  The  Interlocutory  decree  in  partition 
Bxes  the  respeetlTe  ri^ts  of  the  parties.— Bidi- 
ardson  v.  Ruddy  (Idaho)  842. 

I  74.  Where,  pending  anlt  to  quiet  title,  one 
of  two  tenants  m  common  sold  a  part  of  the 
common  property  to  B.  and  appropriated  tbe 
entire  price,  the  amount  so  sold  was  properly 
deducted  from  bis  share  in  partition^— wiow- 
don  V.  Anderaon  (WaA.)  610. 

8  94.  The  report  of  the  referees  In  partition 
presents  merely  the  question  whether  they  made 
the  partition  in  accordance  with  tbe  decree.— 
Richardson  v.  Ruddy  (Idaho)  842. 

{  94.  The  hearing  of  the  report  of  referees 
in  partition  should  l>e  merely  to  ascertain  wheth- 
er they  have  carried  out  the  court's  directiomi^ 
Richardstm  t.  Ruddy  (Idaho)  8^ 

PARTNERSHIP. 

See  Associationa ;  Joint  Adventures, 

I.  THE  BEXJlTIOlf. 

(B)  AS  TO  THIRD  PERSONS. 

8  34.  Where  persons  hold  themselves  out  as 
partners,  they  are  liable  to  third  persons  as  mch. 
regardless  of  any  partiiership  agreeownt. — ^Walk- 
er Bros.  T.  Skliris  (Utah)  114. 

(O  EVIDENCE. 

8  49.  In  an  action  to  recover  property  of  a 
business  as  the  individual  property  of  plaintiff's 
decedent,  an  advertisement  in  a  city  directory 
held  admissible  to  show  a  partnership  between 
decedent  and  his  son.— Bridgman  v.  Winsness 
(Utah)  186. 

$  49.  In  an  action  to  recover  property  of  a 
business  as  tbe  individual  property  of  plain- 
tiff's decedent,  a  business  statement  t»  a  mer- 
cantile agency  held  admissible  to  show  a  part- 
nersliip  in  tbe  business  l^otween  fatlier  and  son. 
—Bridgman  v.  WinsncBs  (I'tah)  im. 
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S  K2.  The  existence  of  ft  partnership  may 
be  Implied  from  circumstances.  eBpeciall;  where 
they  not  only  tend  to  show  the  relation,  but  are 
inconsisteat  with  any  other  theory.—BrldBman 
V.  WinsnesB  (Utah)  186. 

I  54.  Evidence  held  to  support  a  finding  that 
a  person  was  at  his  death  a  member  of  a  part- 
nership embracing  himself  and  mhi. — Brldgman 
V.  Winsness  (Utah)  186. 

m.  mmrAi,  bights,  Dirmis,  avd 

T.TABn.TTIES  OF  PABTNEBS. 

(O  ACTIONS  BETWBBN  PARTNERS. 
Misjoinder  of  canaes  of  action,  ne  Action,  |  60. 

TV,  BZOKTS  AHD  LIABtUTIBS  Aft 
TO  THXBD  PEBSOKft. 

(0)  APPLICATION  OF  ASSETS  TO  LIA- 
BILITIES. 

f  183.  The  right  of  partners  to  determine 
whether  the  firm  assets  shall  be  used  in  pay- 
ing partnership  or  individual  debts  is  not  af- 
fected bv  CiT.  Code,  {  240S^rana  Go.  T. 
Dryer  (CaL  App.)  1072. 

▼n.  DisftoiiunoH,  ssTTiiEifBirr, 
Aim  AcootniTnro. 

(B)  RIGHTS.  POWERS,  AND  LIABILITIES 

AFTER  DISSOLUTION. 

I  296.  An  action  bT  partners  against  a  co- 
partner after  dissolatfon  to  obtain  a  share  of 
proi>erty  alleged  to  have  belonged  to  the  pait- 
nersliip  and  which  defendant  had  promised  to 
divide,  held  in  the  nature  of  an  action  for  money 
had  and  received,  requirimr  proof  of  the  owner- 
si^  of  the  i>artnerBhip.— Tieman  v.  Sachs  (Or.) 

I  296.  In  an  actitm  by  partnezs  against  a  eo- 
partaier  after  disscdatioa  on  bis  express  ctm- 
tract  to  pay  them  a  idiare  of  partnership  prop- 
erty, evidence  that  there  had  been  do  general 
partnership  settlement  and  payment  of  debts 
held  properly  excluded  as  immaterial.— Tieman 
T.  Sachs  (Or.)  163. 

S  296.  Whether  two  partners  can  sae  their 
copartner  after  dissolution  to  sacover  a  share 
of  former  partnership  property  held  to  depend 
upon  the  caaracter  of  the  agreement  of  settle- 
ment among  the  partnen.— %eraaa  t.  Saciis 
(Or.)  163. 

(D)  ACTIONS  FOB  DISSOLUTION  AND 
ACCOUNTING. 

Right  to  use  rartnership  books  to  refresh  recol- 
kcti6n,  aee  Witnesses,  |  255. 

PART  PAYMENT. 

Within  statute  of  limitations,  see  LimitatloQ  of 
Actions,  1 163. 

PASSENGERS. 

See  Carriers,  i|  280-406. 

PATENTS. 

For  public  lands  as  titia  to  fnstaln  ejectment, 
see  Ejectment,  i  9. 

PAYMENT. 

See  CuBpnmiaa  and  Settlement;  Trader. 
I^irt  payment  within  atatnte  of  UmltatlwiB,  aee 
Llinitation  of  Aetiont,  |  163. 

Of  portfcvfor  otaateM  of  oltliffatUmt  or  UabUitie*. 
Claims  against  estate  of  decedent,  see  Execn- 
tore  and  Administrators,  {{  261,  268. 


Compensation  for  property  taken  for  public 

use,  see  E<minait  Domain,  I  163. 
Price  of  land  sold,  see  Vendor  and  Purchaser, 

I  186. 

TV.  PIXADnfO,  EVIDEWOE,  TRIAL, 
AMD  BEVIEW. 

I  63.  Payment  may  be  shown  in  a  contract 
action  onder  the  general  dmiaL— Biooka  T.  Ar^ 
dlsioue  (Gal.  Agp.)  393. 

PENAL  STATUTES. 

See  Statutes,  1  241. 

PENDENCY  OF  ACTION. 

What  constitutes  so  as  to  warrant  contempt 
proceedings  for  disobeyinc  ordw  of  court; 
see  Contempt,  |  2L 

PERCOLATING  WATERS. 

See  Waters  and  Water  Courses,  S|  lOS,  107. 
A|propriati<Kii  see  Waters  and  Water  Couiseii 

PERJURY. 

Review  of  objections  as  dependent  on  suSdea- 
cy  ol  record,  see  Criminal  Law,  i  1114. 

PERSONAL  INJURIES. 

Pariicmlar  eautet  or  Memu  of  m>«ry. 

See  Negligence. 

O^ntioD  of  railroads,  sea  Bailcoada,  g|  301- 

P&rttoHUr  clajfM  of.  penont  injured. 

Employe,  see  Master  and  Servant,  H  101-289. 
Passenger,  see  (Carriers,  M  280-320. 
Person  on  or  near  railroad  tracks,  see  BailroadiL 
H  856-401. 

Traveler  <»  highway,  see  Municipal  Corpoia< 

tions.  H  766-821. 
Traveler  on  highway  crossing  railroads,  set 

Railroads,  U  «>l-352. 

PETITION. 

In  pleading,  see  Pleading,  U 

To  county  superintendent  M  schools  for  diange 

of  boundaries  of  school  diatrict,  see  Scfaooll 

and  School  Districts,  i  37. 

PHYSICAL  CONDITION. 

Opinion  eridenee^  ne  Evidence,  i  474. 

PHYSICIANS  Alio  SURGEONS. 

Subject  and  title  of  statute,  see  Statutes,  f  114, 

S  6.  The  statute  relating  to  the  practice  of 
medicine  (Seas.  Uws  188»-9a  p.  119.  f  8).  at 
amended  by  Lawa  1901,  p.  50^  c  42.  held  vio- 
lated by  «suw  the  word&  ^doctor,"  "phyainan,'* 
or  "sorgeon.'^tata  v.  Pollman  (Waah!)  88L 

PLEA. 

In  civil  actfms,  aee  Pleading,  J  9S. 

In  criminal  proaecutions,  see  Criminal  Law,  || 

278-300; 

PLEADING. 

Applicablli^  of  instructions  to  pleadings,  sea 

Trial,  f{ 

Review  of  suffidency  of  eomplalnt  on  appeal 
from  order  denying  new  trial,  sae  Appeu  and 
Error,  |  867. 
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AUeffaiioHt  at  to  particular  faot$,  adt,  or  irant- 
actions. 

Sre  Estoppel,  1  110;  Jndsiiient,  H  948-961; 

Payment,  |  63. 
Authority  of  agent,  see  Principal  and  Agent,  f 

189. 

Statnte  of  frandfi,  see  Frauds,  Statute  of,  | 
146. 

Statute  of  liniltationfl,  see  Limitation  of  Ac- 
tions H  179-192. 

In  act  ion  a  hp  or  affainti  particular  ctastet  of 
pertonM. 

See  Conntlea,  t  222 '  Municipal  Corporations,  ( 
816;  School  and  School  Districts,  |  120; 
Street  Railroaas,  {  111. 

Between  members  and  corpontlon,  see  Cor- 
porations, t  189. 

BepreaentatiTes  ot  deceased  execatriz.  see  Ez- 
ecntors  and  Administntots,  |  12S. 

1%  particular  oofton*  or  proceeding$. 

See  Cancellation  of  lostruments,  S  37;  Negli- 
gence, I  119 ;  Replevin,  §|  60-69. 

For  breach  of  contract,  see  Contracts,  i  346. 

For  equitable  relief  a^inst  jndgment^  see  Judg- 
ment, S  460. 

For  injuries  caused  by  defective  street,  see  Uu- 
nicipal  Corporations,  {  816. 

For  injuries  caused  by  operation  of  street  rail- 
road, see  Street  Railroads,  i  111. 

For  injuries  to  servant,  see  Master  and  Serrant, 
SS  258,  264. 

For  removal  of  officer,  see  Officers,  |  74. 

Indictment  or  criminal  information  or  com- 
plaint, see  Indictment  and  Information. 

On  bail  bond,  see  Bail,  8  89. 

On  bill  or  note,  see  Bills  and  Notes,  i  480. 

Pleas  in  criminal  prosecutions,  see  Criminal 
Law,  IS  273-500. 

To  determine  water  rights,  see  Waters  and  Wa- 
ter Courses,  |  152. 

To  distribute  decedent's  estate,  see  Eze6itoiB 
and  Administrators,  S  314. 

To  eitfoEce  tmst,  see  Trusts,  |  871. 

To  establish  easement,  see  Easements,  |  61. 

To  foreclose  chattel  mortgage,  see  Chattel  Mort- 
gages, S  277. 

To  recover  bank  deposits,  see  Banks  and  Bank- 
ing. I  154. 

To  recover  possession  of  demised  premises,  see 

Landlord  and  Tenant,  S  291. 
To  rescind  contract  for  sale  of  land,  see  Vendor 

and  Purchaser.  $  123. 
To  set  aside  sale  under  power  in  mortgage,  see 

Mortgages,  1  860. 

Jteview  of  decMoas  and  pleaiinff  in  appellate 
eourtB, 

Harmless  error  in  rulings,  see  Appeal  and  Eli> 
ror,  I  1041. 

Presumptions  on  appeal,  see  Appeal  and  Error, 
t  917. 

Beview  of  rulings  as  dependent  on  theory  and 
grounds  of  decisions  in  lower  court,  see  Appeal 
and  Bitot,  |  854. 

I.  FOBM  AlTD  ALLEOATZOm  IH 
OENERAI^ 

S  8.  An  allegation  in  the  complaint  in  a 
suit  to  impeach  a  judgment  held  but  a  conclu- 
irion  of  law.— Del  Campo  v.  Camaiillo  (Cal.) 
1049. 

18.  In  an  action  in  equity  to  impeach  a 
judgment  of  a  court  of  general  juriBdiction  on 
the  ground  of  want  of  jurisdiction,  the  com- 
plaint mast  set  forth  the  particular  defects 
showing  want  of  jurisdiction.— Del  Campo  v. 
Camarillo  (Oal.)  1049. 

S  8.  An  insufficient  complaint  held  not  aided 
by  the  statement  of  a  legal  conclusion  nnsup- 


Srted  by  facts.— McLean  r.  Farmers'  HighUne 
nal  ft  Reservoir  Co.  (Colo.)  16. 

1  8.  Where  the  contract  sued  on  and  another 
instrument  referred  to  therein  and  made  a  part 
thereof,  botti  being  pleaded,  showed  that  de- 
fendant was  to  receive  a  good  title  to  land  he 
agreed  to  purchase,  an  averment  that  he  agreed 
to  accept  th^  title  as  shown  by  the  abstract 
furnished  was  a  mere  conciaslon  of  the  pleader. 
— Lawson  v.  Sprague  (Wash.)  737. 

8  11.  Under  the  California  system  of  plead- 
ing, it  is  improper  to  plead  the  evidence  re- 
li^  on  to  establish  the  ultimate  facts  essen- 
tial to  a  cause  of  action.— Cragg  v.  Los  Ange- 
les Trust  Co.  (Gal.)  1063. 

8  11.  A  complaint  for  damages,  charging  the 
ultimate  facts  necessary  for  recovery,  is  suffi- 
cient.—Carscallen  v.  C(i>ur  d'Alene  &  St.  Joe 
Ttansp.  Co.  (Idaho)  622. 

f  17.  An  allegation  that  defendant  is  inform- 
ed and  believes  that  certain  facts  exist  without 
further  alleging  on  such  information  and  belief 
that  those  facts  do  ezlst  held  insufficient.— 
Swank  v.  Sweetwater  Irrigation  &  Power  Oo. 
(Idaho)  297. 

8  18.  The  unconstitationallty  of  a  statute  or 
of  proceedings  under  a  statute  need  not  be 
pleaded  with  any  greater  certainty  than  other 
issues.— Union  Pac.  B.  Co.  T.  Ci^  of  Abilene 
(Kan.)  224. 

8  34.  A  complaint,  ih  a  suit  to  set  aside  a 
sale  under  a  trust  deed  on  the  ground  that  no 
power  of  sale  was  ^ven,  must  allege  the  fact 
that  no  power  of  sale  was  given,  or  it  will  be 
presumed  tliat  the  power  was  contained  in  the 
deed.— Huene  r.  Cribb  (Ctil.  App.)  78. 

8  34.  Statement  of  how  an  afflrmative  de-' 
fense  shall  be  construed.— National  Mut  Fire 
Ins.  Co.  V.  Duncan  (Colo.)  634. 

8  34.  The  character  of  a  pleading  must  be 
determined  by  the  facts  alleged,  and  the  relief 
asked  and  recovery  will  not  be  limited  by  the 
name  given.— Swank  v.  Sweetwater  Irri^tlon 
&  Power  Co.  (Idaho)  297. 

S  36.  Defendants,  having  admitted  the  eze- 
cution  of  the  note  sued  on,  held  not  entitled  to 
show  that  it  was  changed  after  its  ezecation.— 
White      Smith  (Kan.)  766. 

H.  DECLABATZOl?,  OOBCPUUNT,  PE- 
TinOK,  OR  STATEHEMT. 

Beview  of  suffidency  of  complaint  on  appeal 
from  order  denj-ing  new  trial,  see  Appeal  and 
Error.  {  867. 

In  particular  actiont  or  proceedingt. 

See  Cancellation  of  Instruments.  8  37. 

For  equitable  relief  against  judgment,  see  Judg- 
ment, 8  460. 

For  injuries  to  servant,  see  Master  and  Serv- 
ant, I  258. 

On  bail  bond,  see  Bail,  fi  89. 

Prooeedii^^s  for  distribution  of  estate  of  deced- 
ent, see  Ezecntors  and  Administrators.  8  314. 

To  establish  easement,  see  Easements,  8  61. 

To  recover  bank  depoiEdts,  see  Banks  and  Bank- 
ing, i  154. 

To  recover  possession  of  demised  premises,  see 

Landlord  and  Tenant,  |  291. 
To  rescind  contract  for  nle  of  land,  see  Vendor 

and  Purchaser,  i  123. 

8  49.  In  determittiag  whether  a  petition 
states  a  cause  ot  action  ex  contractu  or  ez  de- 
licto, it  must  be  considered  with  special  refer- 
ence to  its  leading  allegations.— Delaney  v. 
Great  Bend  Implement  Co.  (Kan.)  781. 

8  40.  Where  the  averments  make  it  doubt- 
ful whether  the  action  is  on  contract  or  in  tort. 
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ererj  Intendment  IniiBt  be  made  in  favor  of  an 
action  on  contract.— Delaney  v.  Qreat  Bend 
Implement  Co.  (Kan.)  781. 

I  fi2.  Under  Ballinrer'a  Ann.  Codes  &  St 
}  4942  (Pierce's  Code,  f  412),  a  complaint  which 
seeks  different  forma  of  relief  azainst  different 
defendants,  held  subject  to  a  motion  to  separate- 
ly state  the  causes  of  aetion.~Hocker8mitb  v. 
Feignaon  (Wash.)  670. 

I  67.  A  plaintiff,  in  an  action  at  law,  need 
not  anticipate  a  defense. — Boothe  t.  Farmers' 
&  Traders'^  NaL  Bank  ot  La  Grande  (Or.)  509. 

m.  PLEA  OB  AKSWEB,  CBOSg-COM- 
PI.AINT.  AND  AFFIDATIT 
OF  DEFENSE. 

(A)  DEFENSES  IN  GENERAL. 

1  03.  In  a  suit  to  restrain  the  nse  of  water, 
defenses  by  which  defendants  claimed  as  ri- 
parian ownert  and  by  adverse  user  are  not  in- 
cooiBistent. — Davis  v.  Chamberlain  (Or.)  164. 

S  93.  Adverse  possession  and  prior  appro- 
prifttion  are  not  inconsistent  defenses,  and  may 
be  asserted  in  the  same  pleading. — Hough  t. 
Potter  (Or.)  108B. 

XT.  BEPUOATXON  OH  BEPX.T  AND 
SUBSEQUENT  FISADIHCW. 

In  action  to  recover  bank  deposit,  see  Banki 
and  Banking,  |  154. 

I  180.  Test  of  a  departure  from  the  plead- 
ings stated.— Smart  t.  Burquoin  (Wash.)  666. 

{  180.  A  replj  held  a  departure  from  the 
pleadings,  making  exclusion  of  testimony  prop- 
er.r-Smart  v.  Bnrquoin  (Wash.)  666. 

T.  DEUUBBEB  OB  EXCEPTION. 

Demurrer  in  proceedings  for  distributicm  of  es- 
tate of  decedent,  see  Elzecntors  and  Admin- 
istratota,  |  314. 

Demurrer  raising  defense  of  limitations,  see 
Umitation  of  Actions,  f  180. 

Harmless  error  in  raliogs,  see  Appeal  and  Er- 
ror, i  104CL 

Presumption  on  appeal,  see  Appeal  and  Brxor, 
i  917. 

Beview  of  rulings  as  dependent  on  theory  and 
grounds  of  decisions  in  lower  court,  see  Appeal 
and  Error,  {  854. 

I  193.  An  objection  that  causes  of  action 
were  not  separately  stated  in  the  complaint 
could  not  be  reached  by  demurrer  prior  to  Laws 
1907,  p.  706,  c.  372,  amending  Code  Civ.  Proc. 
8  430,  authorizing  a  demurrer  to  the  complaint 
on  specified  grounds. — Huene  t.  Cribb  (CaL 
App.)  78. 

g  201.  In  an  action  against  an  estate  for  a 
money  claim,  the  defense  that  no  claim  for  the 
demand  was  presented  to  the  administrator  for 
allowwce  Md  raised  by  a  general  demurrer. 
—Burke  v.  Maguire  (Cal.)  21. 

S  214.  The  sufficiency  of  a  complaint  as 
against  a  general  demurrer  must  be  determined 
on  the  theory  that  the  facts  allied  therein  are 
true.— Shopbell  v.  Boyd  (Cal.  App.)  69. 

8  214.  Where  the  contract  sued  on  is  set  out 
in  the  complaint,  the  court  on  demurrer  thereto 
must  construe  its  effect  independent  of  the 
pleader's  conclusions  therefrom. — lAWSon  v. 
Sprague  (Wash.)  787. 

f  214.  Where  the  contract  sued  on  Is  set  out, 
it  must  speak  for  itself ;  and  a  demurrer  to  the 
complaint  does  not  admit  the  plnider's  .con- 
clusions therefrom^Lawson  v.  Sprague  (Waidi.) 
737. 


VI.  AMENDED  AND  SUPPIiOCEBTAI 
PliEADINOS  AND  BEPI.EADEB. 

Review  of  discretkmuy  niUngt,  see  Appeal  an>i 
Error,  &  959. 

§  232.  If  in  violation  of  the  spirit  of  ui 
order  requiring  all  interested  to  be  made  pa-- 
tiea,  to  avoid  the  effect  of  such  order,  su-  i: 
parties  neglect  to  frame  issues  or  make  admis- 
sions, which  make  a  decree  impracticable  of 
enforcement,  the  pleadings  may  be  deemeii 
amended  to  conform  to  the  proof,  and  all  aa- 
missious  not  in  harmony  with  the  proof  mar 
be  disregarded.— Hough  v.  Porter  (Or.>  KfN"- 

f  236.  The  matter  of  permitting  an  amend- 
ment to  a  pleading  rests  tn  the  aonnd  diacretioi. 
of  the  court  to  which  application  is  made.— 
Richner  v.  Plateau  Live  Stock  Co.  (Colo.)  1T^ 

}  286.  The  allowance  of  an  amendment  it. 
the  complaint  held  within  the  tiial  coart's  di«- 
cretioD.-.UQited  States  Fidelity'  &  Gnaranty  Co. 
V.  People  (Colo.)'  828. 

S  237.'  An  amendment  of  the  pleading  to  con- 
form tomxMfs  is  proper.— Myera  v.  Holton  (Ca^ 
App.)  197. 

f  237.  In  an  action  on  pledged  secaritie^.  an 
oraer  permitting  the  filing  of  a  supplement^: 
complaint  to  conform  to  the  proof  held  not  au 
abose  of  dlsczetion.— Ibrced  Bank  t.  Vwiw 
(Cal.)  883. 

I  240.  A  ruling  permitting  defendants  to 
abandon  a  special  defense,  and  proceed  noder 
a  general  dmial,  hetd.  In  effect,  to  eliminate 
the  special  defeoBe.— Kanfman  v.  Cooper  (Hont.t 

504. 

S  246.  The  power  to  allow  an  amendment  to 
the  complaint  may  be  exercised  at  any  time  be- 
fore final  ^idgment— United  States  Fidelity  & 
6uann(7  Co.     People  (Colo.)  828. 

S  246.  The  power  to  allow  an  amendment  to 
the  complaint  held  required  to  be  liberally  exer- 
cised in  the  Interest  of  justice.— United  Suiert 
Fidelity  &  Guaranty  Co.  v.  People  (Colo.)  828. 

{  248.  An  amended  complaint  hetd  not  to 
state  a  new  cause  of  action. — Myert  v.  Holton 
(Cal.  App.)  187. 

I  253.  Where,  in  a  suit  to  foreclose  a  mort- 
gajse,  all  tbe  defendants  answered  jointly  tb^ 
original  complaint,  but  It  was  tbereaf*'er  amend- 
ed and  defendant  reserved  tbe  right  to  answer 
the  amended  complaint,  held,  that  in  doing  >o 
they  were  not  bound  to  adhere  to  the  defenspc 
alleged  in  their  original  answer,  but  could  sr-i 
up  any  defense  otherwise  available  to  them  or 
either  ol  them.— Ayre  v.  Hixson  (Or.)  615. 

S  25R  The  allowance  of  an  amendment  to  tb*- 
answer  after  the  ease  was  closed  held  not  an 
abuse  of  discretion.- Anglo-Galifomlan  Bank  v. 

Field  (Cal.)  267. 

I  258.  Refusal  to  allow  an  amendment  to  n 
pleading  hetd  not  emmeons.— Biehner  y.  Pla- 
teao  Uv9  Stock  Co.  (Colo)  17& 

Tm.  PBOrEBT,  JPfBB,  AND  BX- 
HIBITS. 

f  811.  An  exhibit  to  a  pleading  cannot  sni- 
ply  the  lack  of  necessary  and  material  aver- 
ments.—Malheur  County  V.  Carter  (Or.)  48!>. 

i  312.  The  extent  of  tbe  rule  that,  when 
there  is  a  variance  between  the  exhibits  and  tbe 
allegations  of  the  complaint,  the  exhibits  will 
contr(4,  stated.— Clark  v.  Cross  (Wash.)  607. 

XI.  MOTIONS. 

Appealability  of  orders,  see  Appeal  and  Error, 
I  103. 

Review  of  discretionary  ruliogs,  see  Aiqieal  and 

Error,  I  960. 
Review  of  ruling  on  appeal  from  Jtidgment  roll. 

see  Appeal  and  Error.  X  871. 
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{:  S69.  In  a  suit  on  account  there  may  be 
ned  a  count  on  express  contract  and  a  count 
on  a  quantum  meruit— Mellon  v.  Fulton  (Okl.) 
911. 

Xn.  ISSUES,  PBOOF,  AHD  VA&IANCXL 

Ih  particular  actions  or  prooeedinfft. 
See  Negligence,  {  119. 

For  breach  of  contract,  see  Contracts,  {  346. 
For  injories  to  passenger,  see  Carriers,  i  315. 
On  bill  or  note,  see  Bills  and  Notes,  §  489. 
To  foreclose  chattel  mortgage,  see  Chattel  Mort- 
gages, i  277. 

S  390.  A  judgment  for  plaintiff,  without  re- 
quiring any  evidence  to  support  the  isaue  ten< 
dered  by  tile  complaint,  held  error,  where  de- 
fendants' proof  negatived  j^intiCa  theory.— 
Stamat7  T.  P^vadamitrfai  (WaihO  613. 

Xm.  DBTBOTS  AMD  OBJBOnOKS, 
WAXVBB.  AHD  AIDEBBT  VER- 
DICT OR  JUDcaiEirr. 

I  402:  In  replevin  for  goods  deposited  in  a 
warehouse,  the  failure  of  the  complaint  to  al- 
lege the  presentation  of  the  warehouse  receipt 
on  demand  for  the  goods  as  required  by  the 

contract  held  to  have  been  supplied  by  the  sub- 
sequent pleadings.— Dulfy  v.  Wilson  (Colo.)  826. 

S  406.  Where  the  date  of  the  judgment  form- 
ing the  basis  of  the  action  was  proved  without 
objection,  the  .failure  of  the  complaint  to  al- 
l^e  the  date  thereof  was  immaterial. — United 
States  Fidelity  &  Guaranty  Co.  v.  People  (Colo.) 
828, 

i  406.  An  objection  to  a  complaint  pleading 
a  judgment  held  available'  only  by  demurrer, 
and  waived  by  failure  to  demur. — United  States 
Fidelity  &  Guaranty  Co.  v.  People  (Colo.)  828. 

I  406.  A  defendant  cannot  complain  of  the 
insufficiency  of  a  ^titlon  to  present  an  Issue  in 
which  it  v(dnDtanIy  joined,  where  such  issue 
was  fuily  tried  on  uie  merits.— Triple  Tie  Ben. 
Ass'n  V.  Wood  (Kan.)  219. 

S  423.  A  variance  between  exhibits  and  the 
allegations  of  the  complaint  is  waived  by  fail- 
ure to  demur  or  to  move  for  judgment  on  the 
pleading  and  by  trying  the  case  on  the  merits. 
—Clark  T.  Groea  (Wash.)  607. 

PLEDGES. 

Authority  during  liquidation  of  bank  to  assign 
pledgea  securities  to  pledgee,  see  Banks  and 
Banking.  |  74. 

Substitution  of  parties,  see  Parties,  |  B8. 

I  25.  Pledged  mratgages  being  things  In  ac- 
tion, and  subjects  of  lien  without  change  of 
possession,  their  redelivery  to  the  pledgor  for 
collection  did  not  exticguiab  the  fien,  under 
Oiv.  Code,  §  2913.— Merced  Bank  v.  Price  (Cal.) 
383. 

S  GS.  Under  Civ.  Code,  f  2888.  a  pledgor  of 
a  note  and  mortgage  held  entitled  to  sue  there- 
(xi^Merced  Bank  v.  Price  (Cal.)  383. 

POISONS. 

Homicide  bj  polsuiing,  see  Homicide,  ||  173, 

17i>. 

Jurisdiction  as  dependent  on  locality  of  offense 
of  homicide  caused  by  sending  poisoned  candy 
from  one  state  to  another,  see  Criminal  Law, 
197. 

POLICE. 

Search  by  police  officer  of  person  incidental  to 
arrest,  see  ArreRt,  §  71. 


POLICE  COMMISSIONERS. 

Power  to  grant  and  revoke  liquor  licenses,  see 
IntoxicauDg  Liquors,  $  61. 

POLICE  JUDGE. 

City  clerk  as  ex  officio  police  judge,  see  Mu- 
nicipal Corporations,  §  324. 

Title  of  act  relating  to  election  and  appdnt- 
ment,  see  Statutes,  §  125. 

POLICE  POWER. 

Of  municipality,  see  Municipal  Corporations,  H 

590-(>43. 

POLICY. 

CM  insuxaace,  see  Insurance. 

POLITICAL  RIGHTS. 

See  Constitutional  law,  |  88. 
Suffrage,  see  Elections. 

POSSESSION. 

See  Adverse  PossesdoD. 

Of  demised  premises,  see  Landlord  and  Tenant, 

lis  200,  201. 
Of  goods  in  rej)levin,  see  Replevin.  |  IOl 
Of  office,  see  Officers,  |  82. 

POWDER. 

Regulations  as  to  sale  and  delivery  of  at  mine* 

as  interfering  with  interstate  commerce,  see 

Commerce,  §  60. 
Regulations  as  to  sale  of  as  interfering  with 

liberty  to  contract,  see  ConBtitutionaf  Law. 

S  89. 

Special  or  local  laws  relating  to  sale  of,  ae» 
Statutes,  I  81. 

POWER  COMPANIES. 

ValiditT  of  contracts,  see  CorpofaUons,  H  426» 
447. 

POWERS. 

Of  attorney,  see  Prindpal  and  Agent 

Of  sale  In  mortgage,  see  Mortgages,  H  84S,  869. 

PRACTICE. 

In  particular  civU  actiont  or  proceedingg. 
See  Contempt,  {  64 ;  Debt,  Action  of ;  Divorce, 
9  129;   Ejectment:   Habeas  Corpus,  H  44- 
120:   Mandamus,  ft  146,  168;  Pr^ibition; 

Replevin, 

Accounting  by  executor  or  administrator,  see 
Executors  and  Administrators,  {  610. 

Particular  f>rocecdingM  in  actiom. 

See  Abatement  and  Revival ;  Oontinnaoce ; 
Costs;  Damages,  11  167-216;  Depositions; 
Dismissal  and  Nonsuit;  Evidence;  Execu- 
tion; Judgment;  Jury;  Limitation  of  Ac- 
tions ;  Motions ;  Parties ;  Pleading ;  Process  ; 
Stipulations ;   Trial ;  Venue. 

Nonsuit,  see  Trial,  SS  199-165. 

Verdict,  see  Trial,  §  325. 

Particular  remedie$  in  or  incident  to  actiont. 
See  Discover,r;  Garnishment;  Injunction;  Re- 
ceivers ;  Tender, 

Procedure  in  criminal  pro$ecution*. 
See  Bail,  SS  57-89;    Criminal  Lew. 
For  offenses  against  liquor  laws,  see  Intoxicat- 
ing Uquors,  §S  219-2:t6. 
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Proeeium  fii  MKrefte  0/  «|ic«jal  or  limited  furU' 
Hetiom. 

Id  admiralty,  see  Colliaioil,  U  128,  149. 
In  equity,  see  Equity. 

In  justices*  courts,  see  Jnsticea  of  the  Peace,  $f 

03,  106. 

ProceiuTB  inorhf  p*rticidar  courta  or  Mhutu4». 

See  Courts. 

Procedure  on  review. 
See  Appeal  and  Error:    Exceptions.  Bill  of; 
JoBticea     the  Peace,  H  ISO.  lUO ;  New  Trial. 

PREFERENCES. 

Effect  of  proceedlnga  in  bankniptcy,  see  Bank- 

n»itcy,  I  165. 
la  frandulent  conTOTance,  see  Fraadulent  Con- 

veyancea,  |  115. 

PREJUDICE. 

Dismlaial  ot  action  without  prejudice,  see  Dis- 
missal and  Nonsuit,  I  76. 

Ground  for  reversal  in  civil  actions,  see  Ap- 
peal and  Error,  »  1031-1071. 

PRELIMINARY  EXAMINATION. 

On  criminal  charge,  see  Criminal  Law,  U  238. 
243,  641-547. 

PRELIMINARY  INJUNCTION. 

Bee  Injunction,  ff  136,  ISO. 

PREMIUMS. 

For  insorance,  aee  Insurance,  H  106,  349,  303- 

PRESCRIPTION. 

AcnuiMitlon  of  rifthta.  aee  Waters  and  Water 
Conraes,  SI  12T-ir>2. 

PRESENTMENT. 

Qf  claims  against  estate  of  decedent,  see  Ex- 
ecutors and  Administrators,  J  '222. 

PRESUMPTIONS. 

In  aid   of  constmctlw  of  statute,  see  Statutes, 

i  212. 

In  civil  actions,  see  Evidence,  M  65-83. 
On^p^l  or  error,  see  Appeal  and  Error,  tS 

PRINCIPAL  AND  ACCESSORY. 

8«e  Criminal  I^w,  f  50. 

PRINCIPAL  AND  AGENT. 

Admissions  by  agent,  see  Evidence,  SI  242-253. 

Agent  of  foreign  corporation  for  purpose  of 
receiving  service  of  summons,  aeo  Corpora- 
tions, s  Gm- 

Corporate  agents,  see  CorpoiatlonB,  |  309. 

Sale  of  goods  by  nonresident  merdiants  through 
agents,  as  interBtate  commerce,  aee  Commerce. 
140. 

Agency  in  particular  relationa,  officet,  or  oc- 

oupationa. 
See  Attorney  and  Client ;  Brokers. 
Corporate  agents,  see  Corporations,  413-432. 
Insurance  agents,  see  Inaurance,  H  377,  378. 

I.  THE  BEI.&TZOir. 

(A)  fcRBATION  AND  EXISTENCE. 

Agency  distinguished  from  Joint  adventure,  see 
Joint  Adventures,  S  1- 


(B)  TERMINATION. 

I  48.  An  agency  ia  terminated  by  the  death 
of  the  principal.— Uaxwell  t.  Harper  (Wash.) 
756. 

ra.  RIGHTS  A3TP  UABDUTIES  AS  TO 
THIRD  FER80H8. 

(C)  UNAUTHORIZED  AND  WRONGFUL 
ACTS. 

I  14a  Under  CIt.  Code,  {  8543,  where  a 
principal  inveata  Us  agmt  with  apparent  an- 
tbority  to  di^Kwe  of  property,  he  may  not  re- 
cover its  value  from  an  Innocent  third  person, 
to  whom  it  was  transferred  by  the  agent  in 
violation  of  his  authority.— Wilcox-Rose  Const. 
Co.  V.  Evans  (Cal.  App.)  83. 

S  152.  Aa  a  general  rule,  a  principal  may 
recover  the  valne  of  property  from  one  to  whom 
It  has  been  transferred  by  an  unauthorized  act 
of  his  agent.— Wilcox-Rose  Const  Co.  t.  Evans 
(Cal.  App.)  83. 

{100.  The  negligence  of  a  mining  company's 
superintendent  In  maintaining  a  shaft  in  a 
dangerons  condition,  and  permitting  its  nse  by 
a  workman  famished  by  another  oompauy, 
held  "miRfeaaance."  for  which  the  superintend- 
ent was  liable. — Hagertv  t.  Montana  Ore  Par- 
chasing  Co.  (Mont)  643. 

§  158.  The  terms  "nonfeasance"  and  "mis- 
feasance," as  applied  to  an  agent's  liability  for 
negligence,  defined.— Hagerty  v.  Montana  On 
Purchasing  Co.  (Mont.)  G43. 

(D)  RATIFICATION. 

I  171.  In  a  suit  to  compel  *  reacltalon  oi 
an  exchange  of  property,  complaint  Jield  not  ob- 
jpotioDable  because 'it  alleged  the  falfte  repre- 
sentations, for  which  a  rescission  wao  demanded, 
were  made  by  B..  and  not  by  defendant.— Sbop- 
bell  T.  Boyd  (Cal.  App.)  68. 

(F)  ACTIONS. 

Replevin  against  principal  for  goods  In  hands 

of  agent,  aee  Replevin,  |  10. 

§  180.  Id  an  action  on  a  contract  signed  by 
an  agent  alone,  the  allegations  aa  to  his  an- 
tbority  held  inauffident  to  charge  defendant 
thereon.- LawBOn  v.  Spngne  (Wash.)  787. 

PRINCIPAL  AND  SURETY. 

See  Guaranty. 

Liability  of  sureties  on  bail  bond,  see  Bail. 
Ldahflities  of  anretiea  on  bonds  In  legal  pro- 
oeedhigs,  sea  Anwal  and  Error,  K  12£i-1237. 

BIOKTS  AND  BEMEDZBI  OF 

STTRETT. 

(B)  AS  TO  PRINCIPAL. 

Kffect  of  bankruptcy  <tf  principal,  see  Bank- 
ruptcy, f  311. 

PRIORITIES. 

Between  water  rights,  see  Waters  and  Water 

Courses.  |  140. 
Of  claims  against  estate  of  decedent,  see  Ex- 

ecntora  and  Administrators.  H  261,  2ttS^ 
Of  mortgages,  see  Chattel  Mortgagee,  H  133- 

153 ;  Mortgagea,  154. 
Of  water  rights,  aee  Waters  and  Water  CoaaeB, 

8  106. 

PRIVATE  ROADS. 

Ri^ts  of  way,  aee  Easements. 

PRIVILEGE. 

Of  witness  as  to  testimony,  see  Witnesses.  H 

2ft3.  ™>r>. 
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PRIVILEGED  COMMUNJCATIONS. 

I>efaiiiatoi7  communications,    see  Lfbel  and 

Slander,  g  48. 
Disclosure  by  wltneaa,  see  Witnesses,  H  SOf^WZ, 

PROBABLE  CAUSE. 

For  prosecution,  see  Malidoiis  Prosecution,  1 24. 

PROBATE. 

Of  will,  see  Wills,  gft  211-42T. 

PROBATION. 

placing  on  probation  one  convicted  of  crime,  see 
Criminal  Jaw,  |  102S. 

PROCEDURE. 

See  cross-references  under  Practice^ 

PROCESS. 

In  partieular  action9  or  procetdingt. 
On  appeal,  see  Appeal  and  Bnor,  H  407,  414. 

Partieular  formt  of  wriffl  or  other  proeea*. 
See  Arrest ;  Execution ;  Gamiahment ;  Injunc- 
tion ;    Mandamus ;    Prohibition ;    Quo  War- 
ranto; Replevin. 

Proceu  in  tpecidt  furtsdictlonM, 
See  Justieea  of  the  Peace,  1 160. 

n.  SEBVIOE. 

Citation  on  appeal,  see  Appeal  and  Error,  |  407. 
Of  bill  of  exceptions,  see  Exceptions,  Bill  of, 
I  58. 

(C)  PUBLICATION  OR  OTHER  NOTICE. 

In  suit  to  quiet  title,  see  Quieting  Title,  f  SI. 
Suffi^iencr  to  sustain  jodi^ent,  see  Jaogment, 

S  98.  Aq  order  for  publication  of  eummons 
held  not  materially  defective  because  it  stated 
thnt  def^ndaat  was  a  resident  of  the  state*  the 
statement  being  clearly  a  clerical  error. — Kleffer 
T.  Victor  Land  Co.  (Or.)  877. 

PROHIBITION. 

Of  traffic  in  Intoxicating  liquors,  see  Intoxicat- 
ing Liqaors. 

I.  MATTTRE  ANS  aitOUMDS. 

S  10.  If  the  district  court  did  not  have  the 
power  to  proceed  originally  by  indictment  in  a 
criminal  case,  probibitlon  is  the  proper  ronedy 
to  prevent  it  from  taking  jurisdictioa.— Moore 
V.  Orr  (Nev.)  398. 

H.  JV&ISDICTIOM,  PBOCEEDIHaS, 
AND  REUEF. 

I  29.  On  an  application  for  a  writ  prohibit- 
ing the  State  Coiporation  Commission  from 
taking  jurisdicticm  in  a  cause,  where  the  com- 
plaint states  facts  conferring  jurisdiction,  it  la 
presumed  that  the  commission  will  act  within 
the  jurisdiction  conferred  by  law,  though  the 
principal  relief  prayed  for  may  be  beyond  Its 
jurlBdiction.— Atchison,  T.  ft  8.  F.  By.  Co.  t. 
Corporation  Commission  (Okl.)  330. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 


PROOF. 

Of  loss  insured  against,  see  Insurance,  §  658. 
Taking  additional  proof  on  appeal,  see  Appeal 
and  Error,  |  899. 

PROPERTY. 

Constitutional  guaranties  of  rights  <rf  property, 
see  Constitutional  Law,  H  106*  261-S18. 

Licenses  In  respect  to  real  pnqtertyt  see  Li' 
censes,  |  60. 

Of  parttetOar  douef  of  perwnt. 
Ward,  see  Guardian  and  Ward,  |  35. 

Parttoular  tpeciet  of  propertv- 
See  Animals;  Trade-Marks  and  Trade- Names. 

Trantfera  and  other  mattera  affecting  titlow 
See  Adverse  Possession. 
Dedication  to  public  use,  see  Dedication. 
Intermixture,  see  Confusion  of  Qoods. 
Taking  for  puUie  use,  see  E!niinent  Domain. 

PROTEST. 

Of  bill  or  note,  see  Bills  and  Notes,  {  39G.  . 

PROVINCE  OF  COURT  AND  JURY. 

In  civil  actions,  see  Trial.  tl  186-104. 
In  criminal  prosecutions,  see  Criminal  Law,  H 
737-768.  . 

PROVOCATION. 

For  homicide,  see  Homicide.  |  96. 

PROXIMATE  CAUSE. 

Direct  or  remote  consequences  of  injury,  see 

Damages,  g  50. 
Of  injuries  caused  by  omratloa  of  railroad,  see 

Railroads,  g  337. 
Of  Injuries  from  defects  or  obstructions  in 

street,  see  Municipal  Corporations,  {  800. 

PUBLICATION. 

In  official  newspapers,   see  Newspapers. 

Newspapers  included  in  charter  provisions  re- 
lating to  publication  of  official  advertisements, 
see  Newspapers.  |  3. 

Of  list  of  land  delingarat,  see  TaxatiOD,J  680. 

Of  process  in  suit  to  qniet  title,  see  Quieting' 
Tftle.  g  31.  ,  ^ 

Service  at  process,  see  Process,  g  98> 

PUBLIC  DEBT. 

See  Counties,  g  191 ;  Municipal  Corporations; 
gg  956,  999. 

PUBLIC  IMPROVEMENTS. 

By  municipalities,  see  Municipal  Corporations, 
H  301-5TO.  ^         i~  -o, 

PUBLIC  LANDS. 

Appropriation  of  water  rights,  see  Waters  and 

Water  Courses,  H  2-3S. 
Lands  under  water,  see  Navigable  Waters,  gg 

36,  37. 

Right  of  holder  of  patent  to  maintain  ejectment, 
see  Ejectment,  g  9. 

n.  ■imvET  Ain>  DiBpoaAi.  of  jjonm 

OF  UNITED  STATES. 

(B)  ENTRIES,  S.^ES^  AND  POSSESSORY 

Appropriation  of  water  rights,  see  Waters  and 
Water  Courses,  gg  18.  19. 
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EtxemptloDS,  see  Homestead,  {{  94,  100. 
Indian  faiHnesteada,  see  ladians,  {  15. 

I  88.  Any  one  acauirlng  title  to  the  public 
domain  after  Act  Cong.  March  3,  1877,  c. 
107,  19  Stat  377  (U.  S.  Comp.  St.  1901,  p. 
1548),  accepted  title  with  knowledge  of  the 
law.  u  force  at  the  time  and  subject  thereto. 
—Hough  V.  Porter  (Or.)  1083. 

i  33.  The  federal  goveniment  can  convey  no 
greater  title  than  it  has.— Hough  t.  Porter 

(Or.)  1083. 

I  33.  To  determine  extent  of  title  conTeyed 
by  the  ^vemment,  all  acts  in  force  affecting 
the  public  domain  must  b«  ctmsldered. — Hough 
».  Porter  (Or.)  1083. 

}  41.  Tbe  certificate  of  final  entry  of  land, 
issued  by  the  United  States  land  oiBce,  is  evi- 
dence of  the  facts  incited  therein,  Including  the 
date  on  which  settlement  was  made.— Davis  v. 
Chamberlain  (Or.)  154. 

(D)  BnefiatvATioNB  to  unitbd 

STATES. 

{  47.  Acts  1^  which  reservations  or  dedica- 
tions b^  statute  are  required  to  be  eKpressly 
stated  in  a  conveyance  add  nothing  to  the  le- 
gal effect  of  nich  reservations. — Hough  v.  Port- 
er (Or.)  1083. 

{  47.  Government,  in  disposing  of  its  psb- 
lic  lands,  may  mal^e  Buch  reservations  of  water 
ri^^  as  it  may  see  fit.- Hough  v.  Porter  (Or.) 

I  47.  Our  form  of  government  gives  rise  to 
rlglits  unknown  to  the  common  law,  for  which 
reason  it  la  not  important  by  what  terms  re* 
served  interests  in  land  may  be  designated.— 
Hough  V.  Porter  (Or.)  1088. 

8  47.  Reservation  of  Interrat  in  lands  by 
statute  is  as  effective  as  If  expressly  stated  in 
the  conveyance.— Hough      Porter  (Or.)  1063. 

(E)  SCHOOL  AND  UNIVERSITY  LANDS. 

i  51.  Rules  of  construction  of  srants  by  Con- 
gress to  a  state  stated,  and  applied  to  such  a 
grant  of  saline  lands  for  the  use  of  the  state 
university.- State  v.  Montello  Salt  Co.  (Utah) 
540. 

{  52.  Under  Enabling  Act  Utah  (Act  Gong. 
July  16,  1894,  c.  138,  28  Stat.  109)  8  8,  the 
state  ia  entitled  to  all  its  saline  lands  without 
selection  or  location  in  addition  to  tbe  110,000 
acres  to  be  selected  and  located  for  university 
purposes.— State  v.  Montello  Salt  Co.  (Utah) 
549. 

(H)  GRANTS  IN  AID  OF  RAILROADS. 

I  80.  Land  heid.  not  "reserved"  from  Bale 
when  the  grant  to  a  railroad,  under  Act  Cong. 
July  2,  ISM,  e.  217,  13  Stat  865,  attached, 
though  at  the  time  of  such  act  within  a  dona- 
tion claim,  under  Oregon  Donation  Act  Sept. 
25,  1850  (Act  Sept.  25,  1850,  c.  76,  ft  Stat. 
496).— Northern  Pac.  Ry.  Co.  v.  George  (Wash.) 
1126. 

(J)  PATENTS. 

Right  of  holder  of  patent  to  maintain  ejectment, 
see  £yectment,  |  U. 

V.  SPAHiaE  AHD  XEXIOAV  OBANTS. 

1  208.  Under  the  Royal  Regulation  of  the 
King  of  Spain  of  Ortober  l.^  17.-»2.  H  3,  12, 
held,  that  a  Spanish  grant  was  imperfect,  and 
so  under  Act  Cong.  March  3.  1801.  c.  539.  jt 
12,  26  Stat.  859  <U.  8.  Comp.  St.  1901.  p.  772>, 
not  recognisable. — Sena  v.  American  Turquoi»e 
Co.  (N.  M.)  170. 

I  213.  Evidence  of  poBsession  held  insuffi- 
cient to  raise  a  presumption  of  confirmation  of 
an  imperfect  Spaninh  grant. — Sena  v.  American 
Turquoise  Co.  (N.  M.)  170. 


PUBLIC  NUISANCES. 

See  Nuisance,  t  6S. 

PUBLIC  SCHOOLS. 

See  Schools  and  Seboot  Districts,  H  8T— 12a 

PUBLIC  SERVICE  CORPORATIONS. 

See  Oarriers;  Railroads;  Street  Railroads. 

PUBLIC  USE. 

Dedication  of  property,  see  Dedication. 
Taking  property  for  public  use.  see  dninent 
Domain. 

PUNISHMENT. 

See  Czlminal  Law,  |  1206. 

For  contempt  of  court,  see  Contempt,  |  78. 

QUAMTUM  MERUIT. 

See  Work  and  Laboc 

QUASHING. 

todtetmant  er  fartmnattoB,  nse  SmOttmaat  mnA 
InteMtfon,  If  IBB-Ml. 

QUESTIONS  FOR  JURY. 

In  civU  actions,  see  Trial,  !{  130-142. 
In  criminal  proeecuUouB,  see  Criminal  Law,  |f 
737-Tff8;  Homicide,  1  276. 

QUIETING  TITLE. 

X.  RlOnr  OF  ACTION  AMD  DEZXirSBS. 

I  17.  Where  neither  husband  nor  wife  had 

any  tieneficial  interest  In  the  real  estate  por- 
chased  in  tbe  name  <tf  the  wife,  who  conveyed 
the  same  to  a  third  persMi,  the  third  person  was 
entitled  to  have  hu  title  thereto  quieted  as 
against  the  husband.— Doddi  t.  Dodos  (Wash.) 
748. 

8  21.  An  owner  of  land  held  entitled  to  have 
his  title  quieted,  under  Code  Civ.  Proc.  f  738. 
against  a  claim  of  Interest  in  the  laud  under  a 
contract  to  sell  it  which  was  not  specifically  en- 
forceable.—Jolliffe  V.  Steele  (Cal.  App.)  544. 

U.  FBOOEEDINOS  Ain»  BEUEF. 

8  ai.  Under  B.  ft  C.  Comp.  {8  400.  516.  8«rv- 
ice  on  a  nonresident  defendant  by  publication 
is  Buflk-ient  to  give  the  courts  of  this  state  joriK- 
diction  to  remove  clouds  from  title  to  land  with- 
in tbe  state  or  to  qnlet  title  thereto.- Kieffer  v. 
Victor  Land  Co.  (Or.)  877. 

8  32.  The  granting  of  an  injunction  pendente 
lite,  in  a  suit  to  quiet  title,  held  not  an  abusp 
of  discretion.— Castelbury  v.  Harte  (Idaho)  293. 

8  32.  Under  Rev.  St.  1887,  |  4288,  subd.  2. 
where  the  title  and  possession  of  real  estate  in 
in  litigation,  held  that  an  injunction  pendente 
lite  will  be  granted  to  preserve  the  land  in 
statu  quo.— Castelbury  v.  Harte  (Idaho)  293. 

QUO  WARRANTO. 

I.  NATUKE  Ain>  OBOUNDS. 

I  10.  Railroad  companies  held  not  entitled 
to  bring  action  under  Mills'  Ann.  Code,  c.  27. 
to  oust  railroad  commissioners  from  office,  for 
fear  of  Injury  to  their  private  interests; 
section  1,  allowing  private  persons  to  bring  the 
action,  applying  to  actions  Drought  to  consene 
public  interests.— State  Railroad  Commission  v. 
People  (Colo.)  7. 
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S  22.  The  action  for  tiring  title  to  apnblfc 
office  provided  by  Mills'  Ann.  Code,  c.  27,  held 
to  be  substantially  an  information  in  the  nature 
of  quo  Tarranto  and  to  furnish  the  ezcIosiTe 
uietbod  tiierefor.— State  Balln>ad  Commission  T. 
I»e«ple  (Colo.)  7. 

S  24.  The  Attorney  General  AeM  not  capable 
of  conferring  jurisdiction  of  quo  warranto  pro- 
c-t^cKlinga,  brought  under  Mills'  Ann.  Code,  c 
—  t,  to  oast  public  officers,  by  {irivate  persons 
to  safegulird  their  private  interests.— State  Bail- 
Toad  Commission  t.  People  (Colo.)  7, 

RACING. 

On  citT  streets,  liabilities  for  injuries  to  tiaTel- 
ers.  see  HnDidpal  Corporations,  |  706. 

On  city  streets,  liability  of  mnnicipali^  for  In- 
juries as  for  defect  in  streett  see  Mnnldpal 
Corpontl<nu,  S  766. 

RAILROADS. 

i?ee  Street  ttailroads. 

As  employers,  see  Master  and  Servant. 

<  'arrtRKc  of  goods  and  pessengerB,  see  Carriers. 

rrrnutfi  of  land  in  aid,  see  Public  Lands,  {  80. 

Quo  warranto  to  onst  railroad  commissioners, 

spe  Quo  Warranto,  {  10. 
Subscriptions  in  aid  of,  see  Snbflcrtptiona,  S  15. 

I.  CONTROI.  AND  ftECHTLATIOlf  IN 
OENEBAIi. 

Judidal  power  to  interfere  with  railroad  com- 
missiont  see  GonstltDtional  Law,  |  70. 

VI.  OONOTBPOnON.  MAINTBNAHOE. 

AVD  SQincnixiiT. 

Vfilne  of  land  at  time  of  trial  as  evidence  of 
ralue  at  time  the  damage  accmed,  see  Evi- 

dpuce,  S  67. 

VXI.  8AI^8.  rEASES,  TRAFFIC  CON- 
TRACTS, AND  OONSOUDATION. 

Monopolistic  agreements,  see  Monopolies,  S  16. 

Z.  OPRRATION. 

(F)  ACCIDENTS  AT  CROSSINGS. 

I  301.  The  obligations,  rights,  and  duties  of 
railroads  and  travelers  on  intersecting  highways 
are  mutual  and  reciprocal.— Nichols  v.  Chicago, 
B.  &  Q.  R.  Co.  (Colo.)  808. 

(  312.  Certain  road  held  within  Civ.  C!ode,  8 
486,  requiring  signals  where  a  railroad  crosses 
any  street,  road,  or  highway.— Vance  v.  Atchi- 
son, T.  &  S.  F.  Ry.  Co.  (Cal.  App.)  41. 

8  317.  Backing  an  engine  through  a  city  at 
a  speed  violating  an  ordinance,  and  failing  to 
give  warning  at  a  crossing,  held  nwligence.— 
Nichols  T.  Chicago^  B.  ft  Q.  B.  Co.  (Colo.)  808. 

I  320.  A  railroad  engineer  is  not  justified  in 
relying  on  the  presumption  that  a  pedestrian 
will  not  place  buoHelf  in  danger  at  a  crossing, 
it  the  circumstances  are  sacn  that,  as  a  rea- 
sonably prudent  person,  it  should  occnr  to  him 
thst  the  pedestrian  is  not  aware  of  the  train. — 
Nichols  V.  Chicago,  B.  &  Q.  B,  Co.  (Colo.)  808. 

I  324.  Where  plaintiff,  approaching  a  rail- 
road crossing,  fails  to  exercise  the  care  which 
a  reasonably  prudent  person  would  exercise  un- 
der similar  circumstancea,  and  socb  failure  is 
the  proximate  cause  of  his  isjun,  he  cannot 
recover.— Nichols  v.  Chicago,  B.  &  Q.  R.  Co. 
(Colo.)  808. 

I  327.  A  driver  in  approaching  a  railroad 
track  held  required  to  look,  only  where  hy  so 
doing  be  could  luve  d)8C0vere<l  the  approaoiing 

train.— Vance  v.  Atchison.  T.  &  S.  F.  Ry.  Co. 
(Cal.  App.)  41. 


f  327.  Driver  approaching  railroad  track  Md 
required  to  look  and  listen,— Vance  v,  Atchison, 
T.  ft  S.  F.  By.  Co.  (Cal,  App.)  41. 

t  327.  In  an  action  for  injuries  at  a  rail- 
road crossing,  plaintiff  held  guilty  of  contribu- 
tory negligence.— Missouri,  E..  ft  T.  Ry.  Co.  v. 
JenUns  (Kan.)  208. 

S  330.  A  person  crossing  a  railroad  track  at 
a  crossing  may  assume  ta&t  the  railroad  will 
^ve  proper  signals  required  by  law,  and  that 
it  will  not  run  the  train  at  an  excessive  and 
dangerous  speed.— Nichols  v.  Chicago,  B.  &  Q, 
R.  CiK  (Colo.)  80& 

J 880.  Where  a  railroad  company  creates  a 
se  appearance  cif  safety  at  a  crossing,  such 
fact  may  be  considered  in  determining  whether  a 
traveler  injured  at  the  crossing  was  negligent.— 
Nichols  V.  Chicago,  B.  ft  Q.  B.  Co.  (Colo.)  80a 

I  330.  A  person  injured  at  a  railroad  cross- 
ing, without  knowledge  that  the  train  was  betiv 
negligently  optrated,  held  only  required  t«  use 
such  care  as  an  ordinarily  prudent  person,  hav- 
ing his  information,  would  oave  used  under  the 
circumstances.— Nicbfds  v,  Chicago,  B.  ft  Q,  B. 
Co,  (Colo.)  8oa 

f  337.  Plaintiff  could  not  recover  for  injuriea 
at  a  railroad  crossing  unless  the  railroad  com- 
pany's negligence  was  the  proximate  cause  of 
the  injury,— Nichols  v.  Chicago,  B.  ft  Q,  R,  Co. 
(Colo.)  808. 

9  347.   In  an  action  for  injuries  at  a  railroad 

crossing,  safety  ordinances,  with  which  defend- 
aut  bad  not  complied,  held  admissible,  if  proper- 
ly authenticated.— Nichols  v.  Chicago,  B.  ft  Q, 
R.  Co.  (Colo.)  808. 

§  347.  In  an  action  for  injuries  at  a  railroad 
crossing,  evidence  as  to  the  position  of  an  en- 
gine by  which  plaintiff  was  struck  held  admis- 
sible to  explain  why  plaintiff  did  not  see  it  when 
he  looked  the  first  time.— Nichols  v.  Chicago,  B. 
ft  Q.  B.  Co.  (Colo.)  808. 

f  3.50,  Where  a  person  injured  at  a  railroad 
crossing  looked  before  stepping  on  the  track,  he 
was  not  negligent,  as  a  matter  of  law,  because 
be  did  not  look  at  the  time  and  place  where 
looking  would  have  been  of  the  most  advontagK 
-Nichols  V.  Chicago,  B.  ft  Q.  R  Co.  (Colo.)  SOB. 

8  350.  Id  an  action  for  Injuries  to  plaintiff 
at  a  railroad  crossing,  plaintiff  held  not  negli- 
gent as  a  matter  of  law.— Nichols  v.  Chicago,  B. 
ft  Q.  R.  Co.  (Colo.)  808. 

I  352.  In  an  action  for  injuries  at  a  cross* 
Ing,  answers  to  interrogatories  held  to  mean 
that  defendant's  trainmen  did  not  discover 

Plaintiff  at  the  croaaing.— MisBonri,  K.  ft  T.  Ry. 
!o.  V.  Jenkins  (Kan.)  208. 

(G)  INJURIES  TO  PERSONS  ON  OR  NEAR 
TRACKS. 

8  Has.  Rule  respecting  acqnisition  by  the 
pablic  of  an  implied  license  to  pass  over  a  rail- 
road right  of  way  stated.— Palmer  v.  Oregon 
Short  Line  R.  Co.  (Utah)  680. 

8  3o7.  Where  the  people  of  a  neighborhood 
have  for  a  considerable  time  habitually  travera- 
ed  railroad  premises  without  objection,  the 
employte  operating  cars  must  take  notice  of 
socD  fact,  and  regulate  their  conduct  accord- 
ingly.—Smalley  T.  Bio  Grande  Wettem  Ry. 
Co.  (Utah)  811. 

8  358.  A  railroad  company  as  a  matter  of 
law,  owes  a  duty  to  those  who  are  rightfully 
about  its  premises,  or  who  are  there  with  its  ci- 
press  or  Implied  Invitation,  to  use  care.— Smal- 
ley  V.  Rio  Grande  Western  Ry.  Co.  (UUh)  311. 

I  360.  Driver  of  tlx  horsie  team  not 
guilty  of  contributory  n^ligeuce  as  a  matter  of 
law  in  approaching  railroad  track,— Vance  v. 
Atchison.  T.  ft  8.  P.  Ry.  Co.  (Cal.  App.)  41. 
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5339.  A  child  trMpuiIng  in  a  railroad  jard, 
ured  while  attempting  to  boacd  a  moving 
car,  held  not  entitled  to  recover  from  the  com- 
pany.—Smalley  T.  Rio  Grande  Western  Rj.  Co. 
(Utah)  311. 

I  359.  £^ployte  operating  cars  In  a  rail- 
road yard  are  under  no  daty  to  use  care  to- 
wards a  person  intrndin^,  without  authority, 
on  the  premises,  until  his  presence  is  discov- 
ered.—Smaller  y.  Rio  Grande  Western  B7.  Go. 
(Utah)  311. 

I  359.  Visits  of  children  entering  a  rail- 
road yard  held  not  acquiesced  to.— Smalley  v. 
Rio  Grande  Western  Ry.  Co.  (Uuh)  311. 

S  359.  Elmployte  operating  cars  on  railroad 
premises  AeM  xequirea  to  exercise  care  to  avoid 
Injarlng  children  treipassiiig  thereon.— Smalley 
T.  Bio  Grande  Weatem  By.  Co.  (Utah)  311. 

I  350.  A  railroad  oompaiiy'i  dnty  to  tres- 
passers stated. — Palmer  v.  Oregon  Short  Line 
rTCo.  (Utah)  680. 

I  360.  A  railway  company  owes  a  trespasser 

no  greater  dnty  than  any  other  owner  of  prop- 
erty would  owe  in  the  same  circumstancps. — 
Palmer  v,  Oregon  Short  Line  R.  Co.  (Utah) 
089. 

I  865.  Dnty  of  a  railroad  company  to  per- 
sons nsing  its  track  stated.— Palmer  v.  Oregon 
Short  Line  R.  Co.  (Utah)  689. 

i  367.  Where  a  railway  company  owes  no 
dnty  to  keep  a  lookout  for  one  on  the  track,  it 
is  not  negligent  not  to  do  so. — Palmer  v,  Oregon 
Short  Line  R.  Co.  (Utah)  689. 

{  369:  No  active  duty  rests  upon  a  railway 
company  to  exercise  onlinary  care  to  keep  a 
lookout  for  children  trespassing  upon  the  track. 
—Palmer  v.  Oregon  Short  Line  R.  Co.  (Utah) 
689. 

I  3(59.  Generally,  a  railway  company  need 
not  anticipate  trespasses  upon  its  tracks  out- 
side of  cities  and  towns,  nor  keep  a  lookout  for 
trespnasers.— Palmer  T.  Oregon  Short  Line  R. 
Co.  (Utah)  680. 

S  3(j9.  a  railway  company's  duty  to  discover 
trespassers  on  its  track  is  the  same  whether 
the  trespasser  be  a  child  or  an  adult.— Palmer 
T.  Oregon  Short  Une  B.  Co.  (Utah)  680. 

I  870.  Bule  respecting  a  railway  company's 
.duty  to  persona  on  tbe  track,  not  under  implied 
license,  stated.— Palmer  y.  Oregon  Short  Line 
R.  Co.  (Utah)  G89. 

S  378.  Duty  of  a  railway  company  respecting 
treapaasers  on  track  stated.— Palmer  v.  Oregon 
Short  Line  R.  Co.  (Utah)  689. 

i  391.  To  run  a  train  along  a  public  street 
at  a  dangerous  speed  without  signals  or  look- 
out keld  to  cut  oflF  the  defense  of  contributory 
negligence.— Atchison,  T.  &  S.  l\  By.  Co.  v. 
Baker  (Kan.)  804. 

S  398.  Evidence  hdd  to  show  that  a  child 
killed  on  a  railroad  track  was  a  trespasger.— 
Palmer  v.  Oregon  Short  Line  B.  Co.  (Utah)  689. 

S  398.  In  au  action  against  a  railway  com- 
paoy  for  death  of  a  trespassing  infant  on  the 
trade,  certain  evidence  heid  of  little,  iC  any, 
probative  force  on  the  question  whether  the 
engineer  saw  the  child  sooner  than  he  testified 
he  did.— Palmer  t.  OregCMi  Short  Line  K.  Co. 
(Utah)  689. 

i  398.  Evidence,  In  an  action -against  a  rail- 
way company  for  the  death  of  a  trespassing 
child,  held  to  show  that  the  engineer  did  not 
discover  the  child  in  time  to  avert  the  collision, 
and  that  he  waa  not  wantonly  ueKligent. — 
Palmer  v.  Oregon  Short  Line  R.  Co.  (Utah)  689. 

I  400.  In  an  action  against  a  railway  com- 
pany for  injury  to  a  trespasser  on  a  track. 
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whether  there  was  a  duty,  where  the  facts  are 
not  in  dispute,  or,  if  in  dispute,  whether  those 
most  favorable  to  the  treapaaser  created  a  legal 
duty,  is  a  law  qnestion.— Palmer  v.  Or^on 
Short  Line  B.  Co.  (Utah)  680. 

I  400.  In  an  action  for  injury  to  a  persoo 
on  a  railroad  track  at  a  point  frequently  used 
by  the  public,  where  no  implied  license  exists,  it 
is  a  Jury  question  whether  the  company  has 
exercised  ordinary  care.— Palmer  r.  Or^ou 
Short  Line  R.  Co.  (Utab)  689. 

I  400.  Where,  in  an  action  against  a  rail- 
way company  for  injury  to  a  trespasser  on  a 
track,  the  diaracter  of  the  place  where  the 
accident  occurred  Is  In  dispute,  or  the  evidence 
is  conflicting  as  to  the  number  of  people  who 
used  tbe  track  and  tbe  character  of  the  use.  the 
company's  negligence  is  a  jury  question. — Pal- 
mer V.  Oregon  Short  Line  B.  Co.  (Utab)  689. 

S  401.  Where  the  engineer  or  fireman  did  noc 
know  of  the  presence  on  or  near  the  track  of 
the  person  killed,  certain  diarge  on  wanton  neg- 
ligence held  insufficient  ss  a  definition  of  con- 
duct that  would  autborixe  a  recovery  re^nrd- 
less  of  contributory  negligence.— Atdiison,  T.  St 
S.  r.  By.  Co.  T.  Baker  (Kan.)  804. 

(I)  FIRES. 

Errors  or  omissions  in  actiona  for  injuries  from, 
cured  by  other  instructions,  see  Trial.  I  296. 

Measure  of  damages  for  injuries  to  real  prop- 
erty, see  Damages,  i  108. 

New  trial  in  action  for  injdries  caused  fay,  see 
New  Trial,  S  102* 

§  473.  The  gist  of  an  action  against  a  rail- 
road for  loss  by  fire  set  by  a  locomotive  held 
to  be  n«ligence.— Osbum  y.  Oregon  R.  &  Navi- 
gation Co.  (Idaho)  627. 

f  480.  That  the  setting  of  a  fire  by  a  loco- 
moth-e  was  shown  by  circumstantial  evidence 
alone  held  not  to  preclude  the  presumption  of 
negligence  by  a  railroad. — Osbum  v.  Oregon  R. 
&  Navigation  Co.  (Idaho)  627. 

S  480.  The  presumption  of  negligence  arising 
from  proof  of  communication  of  fire  from  loco- 
motive having  been  rebutted,  Jteld,  that  plaln- 
tlff  cannot  recover  without  showiiw  actual  neg- 
ligence.—Osbom  T.  Oregon  R.  &  Navigation  Co. 
(Idaho)  627. 

S  481.  In  an  action  against  a  railroad  for  loss 
by  fire,  evidence  that  other  locomotives  set 
fires  held  admissible. — Osbum  y,  Oregon  R.  & 
Navigation  Co.  (Idaho)  627. 

S  482.  In  an  action  against  a  railroad  for 
loss  by  fire  set  by  a  locomotive,  certain  evidence 
held  to  raise  a  prima  fade  case. — Osbum  v. 
Oregon  R.  &  Navigation  Co.  (Idaho)  627. 

S  482.  Evidence  in  an  action  against  a  rail- 
road for  loss  by  fire  held  sufficient  to  go  to  the 
jury  on  the  issue  of  negligence. — Osbum  v. 
Oregon  R.  &  Navigation  Co.  (Idaho)  627. 

S  482.  A  verdict  on  confiicting  evidence  was 
held  binding  on  appeal. — Osbum  y.  Oregon  B. 
&  Navigation  Co.  (Idaho)  627. 

{  482.  In  an  action  for  damage  from  fires 
along  a  railroad  right  of  way,  plaintiff,  on  prov- 
ing the  fire,  could  recover  under  the  statute 
without  any  positive  testimony  as  to  defend- 
ant's negligence,  in  tbe  absence  of  evidence 
showing  that  defendant  was  not  neglimnt.— Lil- 
ian! V.  Chicago,  R.  I.  &  P.  Ry.  Co.  (Kan.)  213. 

§  485.  In  an  action  against  a  railroad  for 
damage  from  fires  along  its  ri^t  of  way,  an 
instruction  that  negligence  could  be  inferred 
from  a  series  of  fires  keU  pnmr  under  the  evi- 
dence.—Li  Hard  T.  Chicago,  B.  X  ft  P.  By.  Co. 
(Kan.)  213. 
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RAPE. 

Z.  OFFBHSEB  Ain>  RBSPOlfSIBILITr 
THEREFOR. 

I  2.  Pen.  Code,  §  261,  deBniag  "rape,"  ia 
not  uDcoDStitational  in  making  tlie  act  a  felony 
regardless  of  whether  accoaed  Intended  a  crime 
or  knew  of  a&j  facta  which  would  constitute 
his  acta  a  crime.— People  t.  SbefDeld  (Cal.  App.) 
«7. 

I  4.  In  a  nrosecntion  for  rape  of  a  child,  it 
is  immaterial  whether  she  had  been  married : 
it  being  aafficient  that  she  was  under  the  age  of 
consent,  and  not  accuied's  wife.— People  t. 
Bbeffieia  (Cal.  App.).  67. 

S  7.  Pen.  Code,  fi  263,  making  sexual  pene- 
tratioD.  however  slight,  aafficient  to  complete 
rape,  is  applicable  to  all  the  aubdivisions  of 
i^ection  261,  defining  the  offenae.— People  T< 
Sheffield  (Cal.  App.)  67. 

I  10.  In  view  of  Pen.  Code,  K  80.  SI.  971. 
it  waa  held  that  one  charged  with  rape  need 
not  be  shown  to  hare  been  present  to  justify 
a  coDTiction.— People  r.  Lewis  (Cal.  App.)  1078. 

n.  PROSECUnON  AND  PUNISHMENT. 

(A)  INDICTMENT  AND  INFORMATION. 

Allegations  as  to  time  of  oCFenaet  aae  Indict- 
ment and  Information,  {  87. 

§  2^.  Indictment  for^  rape  under  Ind,  T. 
Ann.  St.  1809.  9  dH  (Mansf.  Dig.  I  1568).  held 
fatally  defective.— Vickera  v.  United  States 
(Okl.  Cr.  App.)  407. 

(B)  EVIDENCE. 

Evideuee  of  other  ofrenses,  see  Criminal  Law, 
H  809,  8T1. 

{  54.  A  conviction  of  rape  with  sentence 
of  death  cannot  be  based  on  contradictory  tea- 
timfmy  of  prosecutrix. — Vickers  v.  United 
States  (OU.  dr.  App.  467. 

(O  TRIAL  AND  REVIEW. 

Instructions  as  to  punishment,  setf  Criminal 
Law,  i  T90. 

InstructiouB  on  weight  and  sufficiency  of  evi- 
dence, see  Criminal  Law,  S  782. 

f  59.  In  a  rape  trial,  an  instmction  that 
proof  of  any  penetration,  however  slight,  was 
snffidentt  was  not  prejudicial  error  for  omitting 
the  word  "sexaal*'^  before  "penetration."— Peo- 
ple V.  Sheffield  (Cal.  App.)  67. 

I  59.  Evidence  on  a  trial  for  rape  held  to 
make  it  the  duty  of  the  court  to  instruct  the 
jury  of  their  right  to  convict  for  assault  with 
intent  to  rape.— Vickers  v.  United  States  (Okl. 
Cr.  App.)  467. 

8  60.  Under  Act  Cong,  Jan.  15,  1897,  c.  26, 
S  1.  29  Stat.  487  (U.  S.  Comp.  St.  1901,  p. 
3620),  held^  that  a  verdict  of  guilty  "without 
c-apital  punishment"  may  be  returned  in  a  rape 
case,  thonrii  there  are  no  mitigating  circum- 
atancea.— Vickera  v.  United  States  lOkl.  Cr. 
App.)  467. 

(D)  SENTENCE  AND  PUNISHMENT. 
Of  Indians,  see  Indians,  |  88. 

RATE 

Of  Interest,  sec  Interest^  g  81. 
Of  speed  of  train,  opinion  evidence,  see  Evi- 
dence, I  474. 

RATIFICATION. 

Of  act  of  agent,  see  Principal  and  Agent.  { 
171. 


Of  acts  of  corporate  officer,  see  Corporations, 

IS  426.  432. 
Of  contract  by  infant,  see  Infants,  |  SO. 

REAL  ACTIONS. 

See  Ejectment;  Forcible  Entry  and  Detainer, 
H  2,  4;  Partition. 

REAL  ESTATE  AGENTS. 

See  Brokers. 

REASONABLE  OOUBT. 

See  Criminal  Law,  S  789. 

luBtnictlona  relating  to,  see  Criminal  Law,  i 

822. 

REBUTTAL 

Evidence,  see  Trial,  |  68. 

RECEIPTS. 

Warehouse  receipts,  see  Warehousemen,  {  25. 

RECEIVERS. 

Appointment  in  action  between  members  and 
stockholders,  see  Corporations,  8  189. 

Mandamus  to  compel  action  in  receivership 
proceedings,  see  Mandamus,  {  38. 

VI.  ACTIONS. 

8  166.  Nature  of  proceedings  on  a  claim  by 
an  intervener  in  a  suit  to  liquidate  the  affairs 
of  an  insolvent  bank  stated.— De  Forreat  v.  Cof- 
fey (Cal.)  27. 

8  174.  The  superior  court  in  a  receivership 
proceeding  held  to  have  discretion  to  require  a 
claim  to  be  litigated  by  intervention  in  the  pro- 
ceeding, and  to  deny  leave  to  sue  thereon  in 
an  independent  suit.— De  Forrest  v.  Coffey 
(Cal.)  277 

8  174.  Rule  respecting  jurisdiction  of  the 
court  in  a  special  proceeding  to  Uqnidate  the 
affairs  of  an  insolvent  bank  stated.— Do  Forrest 
V.  Coffey  (Cal.)  27. 

RECITALS. 

In  tax  deed,  see  Taxation,  8  757. 

RECORDS. 

Of  particular  farts,  acts,  instruments,  or  pro- 
ceedings not  judicial. 
See  Chattel  Mortgages,  |  153;   Judgment,  | 

289. 

Brands  on  animals,  see  Aulmals,  8  10. 
Notice  of  meetiog  of  viewers  in  highway  pro- 
ceedings, see  Highways,  8  38. 

Of  ivdiolal  proceedings. 
See  Contempt,  8  64. 

Abstract  for  parpose  of  review,  see  Appeal  and 
Error,  88  580-586. 

Transcript  od  appeal  or  writ  of  error,  see  Ap- 
peal and  Error,  8$  500-701;  Criminal  Law, 
1090-1127. 

Records  as  evidence,  and  evidence  retating  to 
matters  of  record. 
See  Evidence,  8  330. 

REDEMPTION. 

From  mortgage,  see  Mortgages,  88  594,  697. 
From  tax  sales,  see  Taxation,  8  704. 
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08  PACIFIC  BGPORTEU. 


REFERENCE. 

Prpsiuuption  ou  appeal  as  to  order,  see  Ap- 
peal and  Srror,  {  924. 

Sufficiency  of  moti(m  for  new  trial  to  present 
objections  for  review  on  appeal,  see  Appeal 
and  Brror,  |  302. 

REFERENDUM. 

Constitutional  reserration  of  referendum  power 
to  municipal  Toten.  see  MviUcipal  Corpora- 
tions, I  108. 
Initiative  and  referendum,  see  Municipal  Cor- 
porations, 8  46. 
Self-execnting  proriaiona  of  ctmstitntiou  re- 
serring  the  InitiatiTe  and  referenduin  powers 
to  municipal  voten,  see  Constitutional  Law, 


8  ao. 


Time  of  taking  effect  of  city  ordinance  on 
wbirb  referendum  is  invoked,  see  Municipal 
Corporations,  S  108. 

REFORMATION  OF  INSTRUMENTS. 

See  CaDcellation  of  InatmmentB. 

I.  RIOKT  OF  AOTIOH  AND  DBFEMSES. 

I  12.  A  mortgage  informally  executed  and 
not  acknowledged  by  the  corporate  mortgagor 
he7d  capable  of  being  reformed,  and  not  void 
as  between  the  parties. — Spedden  v.  Sykes 
(Wash.)  752. 

I  17.  Wbei«  defendauts  dgned  a  contract 
without  reading  it  or  having  it  read  to  them 
and  they  were  not  misled  as  to  its  contents, 
they  coald  not  have  it  reformed  because  of  an 
alleged  mistake  therein. — W^ltuer  v.  Tbnrmond 
(Wyo.)  590. 

I  10.  Any  mistake,  in  including  land  in  a 
deed  Intended  to  be  reserved,  keid  not  a  mutual 
mistake  for  which  a  reformation  might  be  had. — 
Hope  r.  Bourland  (Okl.)  580. 

REHEARING. 

See  New  Trial. 

Od  appeal  or  writ  of  enw,  see  Appeal  and  Er- 
ror, <i  8^. 

RELEASE. 

See  Compromise  and  Settlement;  Payment. 
Of  dower,  see  Dower,  |  52. 

II.  GOKSTRUGTIOIf  AND  OPERATIOK. 

f  29.  Release  of  two  joint  wrongdoers  held 
not  to  release  others.— Edens  v.  Fletcher  (Kan.) 
784;  Coats  t.  Same  (Kaii.)  787. 

8  20.  Release  of  two  of  several  joint  wrong- 
doers held  to  Hbow  it  was  not  intended  to  oper- 
ate as  release  of  all. — Rdens  v.  Fletcher  (Kan.) 
784;  Coats  t.  Same  (Kan.)  787. 

RELEVANCY. 

Of  evidence  in  civil  actions,  see  Evidence,  H 
110-155. 

REMAND. 

Of  cause  on  appeal,  see  Appeal  and  Error,  U 
1100,  1176. 

REMEDY  AT  UW. 

Kffeot  on  Jurisdiction  of  equity,  see  Bqnity, 

i:^ect  on  right  to  mandamus,  see  Mandamus, 
fi»  »-12. 

REMOVAL. 

From  office  in  general,  see  Officers,  H  66,  74. 
Of  county  seat,  see  Counties,  f  35. 


REMOVAL  OF  CAUSES. 

Change  of  venue  or  place  of  trial,  see  Venue, 
n  56-67. 

REMOVAL  OF  CLOUD. 

See  Quieting  Title. 

RENEWAL 

Of  lease,  see  Landlord  and  Tenant.  |  92. 

RENT. 

See  Landlord  and  Tenant,  I  20d. 

Set-off  (tf  rent  against  claim  for  improvements 
and  taxes  paid  by  one  in  possession  under 
invalid  tax  deed,  see  Taxation,  i  815. 

REOPENING. 

Case  for  further  evidence,  see  Trial,  S 

REPEAL 

Of  statute,  see  Statutes,  H  161,  167.  , 

REPLEVIN. 

I.   RIGHT  OF  ACTION  AND  DEFEiraES. 

i  10.  A  principal's  constructive  poeacaoion 
of  goods  in  the  bands  of  bia  agent  or  bailee  i* 
sufficient  to  entitle  the  owner  to  maintain  re- 
plevin against  the  prindpal^Kreba  Hop  Co.  t. 
Taylor  (Or.)  494. 

S  10.  The  remedy  of  claim  and  delivery  pre- 
scribed by  B.  &  C.  CtMmp.  i  284  et  eeq^  itt 
substantially  the  same  as  replevin  and  can  Im 
brought  only  against  one  in  actual  or  construc- 
tive iKMKettaion  at  the  time  of  suit  brought.— 
Krebs  Hop  Co.  v.  Taylor  (Or.) 

i  11.  One  lawfully  in  possession  of  propeny 
which  he  is  holding  for  the  riftbtful  owner  with 
intent  to  deliver  it  to  him  on  demand  held  en- 
titled to  a  demand  for  the  delivery  of  property 
before  suit  can  be  maintained  against  him. — 
Burke  v.  Maguire  (Cal.)  21. 

XV.  PI.EADINO  AND  EVIDENOB. 

Cure  of  defects  by  subsequent  pleading,  s«e 

Pleading,  i  ^Xt. 

{  60.  An  allegation,  in  a  complaint  in  claim 
and  delivery  against  two  defendants,  held  an 
assertion  that  when  the  action  was  commenced 
the  property  was  in  the  possession  of  both. — 
Krebs  Hop  Co.  v.  Taylor  (Or.)  494. 

{  69.  In  claim  and  delivery,  where  plaintiff 
relies  on  genera)  allegations  of  ownership  and 
right  of  poasession,  the  acope  of  a  general  de- 
nial, stated.— Kauraan  r.  Cooper  (Mont.)  904. 

f  60.  In  claim  and  delivery,  defendants  heU 
entitled  to  abandon  a  special  defense,  ailing 
title  under  plaintiff's  vendee,  and  to  show  such 
facts  under  the  general  denial. — Kaufman  v. 
Cooper  (Mont.)  S04. 

i  71.  In  claim  and  delivery  for  certain  goodx 
which  were  in  defendant's  posseralon.  certain 
evidence  as  to  payments  by  another,  while  Ihf 
goods  were  in  his  possemion,  held  Immateriiil 
and  irrelevant.— Kaufman  r.  Cooper  (Mont.) 
504. 

I  72.  In  data)  and  delivery  for  a  team,  evi- 
dence held  to  Indicate  that  one  of  the  dpfend- 
ants  was  not  in  the  actual  poattestuon  of  thi- 
team  when  the  writ  was  served.- Krebs  llop 
Co.  v.  Taylor  (Or.)  494. 
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TI.  TRIAL,  fUBOaiEWT,  EKTOBOB* 
MEHT  OF  JUBGMEHT,  AHD 
XEVTEW. 

Dismissal  as  to  one  or  more  codefendanti,  we 

Dismissal  and  NtHisDit,  i  28. 
Modification  of  judnDeat  on  appeal,  see  Appeal 

and  Error,  |  1153. 
Remand  by  appellate  court  with  directions  as 

to  jadgment,  see  Appeal  and  Error,  {  1176- 

i  107.  In  replevin  the  statute  requires  that  a 
Judgment  for  plaintiff  mast  require  all  of  the 
property  to  be  returned  in  aubetantially  the 
same  condition  as  when  wroagfally  taken,  or 
its  entire  value  as  found  must  be  paid,  and 
it  cannot  provide  tliat  part  of  it  may  be  re- 
turned and  payment  made  for  the  rest— ^>alfy  v. 
\Vilw>n  (Colo.)  826. 

f  107.  A  Jodgment  In  replerln  sbonld  be  for 
possession  or  for  value  if  a  retam  cannot  be 
had.  and  Is  improperiy  for  possession  only.— 
Dully  T.  Wilson  (Oolo.)  8StS. 

REPLICATION. 

See  FlMidiiis,  1 180. 

REPLY. 

See  PhMdiBg.  |  180. 

REPORT. 

Of  highway  commissioners,  see  Highways,  |  41. 
Of  sale  by  executor  under  power  in  will,  see 

Elxecutots  and  Administrators,  }  138. 
To  mercantile  agency  as  evidence  <tf  portneiv 

ship,  see  Partnership,  i  40. 

REPORTS. 

Of  commissioners  in  partition,  see  Partition,  S 

REQUESTS. 

For  instructions  in  criminal  prosecutions,  see 

Criminal  Law,  {  829. 
For  instructions  to  Jnrj  in  civil  actions,  see 

Trial,  |»  265-2G0. 

RESCISSION. 

Cancellatioa  of  written  instrument,  see  Can- 
cellation of  Instruments. 

Of  contract,  see  Contracts,  |i  250-270. 

Of  contract  for  sale  of  land,  see  Vendor  and 
Purchaser,  S«  82-123. 

Of  exchange  of  property,  see  Exchange  of  Prot»- 
erty,  |  8. 

RESERVATIONS. 

In  deedK,  nee  Deeds,  |  141. 
Of  public  lands,  see  Public  Lands,  I  47. 
Of  water  rights,  see  Waters  and  Water  Courses, 
I  150.  , 

RES  GEST>E. 

In  civil  actions,  see  Evidence,  i  127. 
In  criminal  prosecutions,  see  Criminal  Law,  H 
363-366. 

RES  JUDICATA. 

See  Jndgment,  H  672-625,  603-743. 

RESTRAINT  OF  TRADE. 

Trusts  and  other  combinations,  see  &fon(^ 
olies,  I  10. 

RESULTING  TRUSTS. 

9m  Trosts,  H  63^-88. 


RETROSPECTIVE  LAWS. 

See  Statutes.  81  263,  276. 
Constitutional   restrictions,  see  Ctmstitutional 
Law,  H  100,  100. 

RETURN. 

Of  purchase  money  paid  on  sale  of  land  by 
executor  where  court  refuses  to  confirm  sale, 
see  Executors  and  Administrators,  {  148. 

Of  record  of  proceedings  for  pariN>se  of  re- 
view, see  Appeal  and  £ATor,  {  607. 

REVENUE. 

See  Taxation. 

Necessity  that  bills  for  raising  revenue  should 
originate  in  the  Honse  of  Representatives,  see 
Statutes,  I  6. 

REVERSIONS. 

Of  lessor,  see  landlord  and  Teoant,  |  6C. 

REVIEW. 

See  Appeal  and  Error;  Certiorari;  Criminal 
Law,  U  1023-1188 ;  Justices  of  the  Peace,  S8 

150,  im. 

REVOCATION. 

Of  appointment  of  guardian,  see  Guardian  and 

Ward.  I  18. 
Of  probate  of  will,  see  Wilis,  t  211. 

RIGHT  OF  WAY. 

See  Easements. 

RIPARIAN  RIGHTS. 

See  Navinble  Waters, _»  39,  43;  Waters  and 
Water  Courses,  H  87--4& 

RISKS. 

Aasogwa^  employe,  see  Master  and  Servant, 

ROADS. 

See  HighwajTs. 

Streets  In  cities,  see  Munldpal  C<»ponitions, 

H  663-705,  766-821. 

RULES  OF  COURT.  < 

Orders,  see  Motions. 

RULES  OF  NAVIGATION. 

See  Collision,  |  16. 

SALES. 

Regulations  as  to  sale  of  powder  as  interfering 
with  liberty  to  contract,  see  Constitutlonul 
Law,  I  80. 

Subjects  of  relation  of  interstate  commerce, 
see  Commerce,  f  40. 

•Sales      or  to  partie^Uar  oltfssn  of  persons. 
See  Executon  and  Administrators,  H  138-140. 

Soles  of  particular  npectea  of,  or  ntaUt  or  (h 
tere&t»  in,  proparty. 

See  Intoxicating  Uquois. 
Corporate  stock,  see  Corporations,  §|  116,  117. 
Public  lands,  see  Public  Lands,  |S  33,  41. 
Realty,  see  Vendor  and  Purchaser. 
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SaltB  on  iuHeUH  «r  other  proceeHngM. 

Foreclosure  of  mortgage,  see  Mortgages,  |i  345, 

369,  536. 
Tax  sale,  see  Taxation,  ||  630,  674. 

I.  BEQinSITES  Ain>  VAI.IDZTT  OF 
COMTBACT. 

S  40.  To  justify  a  buyer  to  rescind  the  con- 
tract of  purchase  on  the  ground  of  fraudulent 
representations,  it  is  snfDcient  to  show  that 
he  was  induced  by  false  representations  to 
buy  property  which  would,  if  the  representa- 
tions had  been  true,  have  been  worth  more 
than  it  actually  was  worth.— Davis' t.  Sutler 
(Cal.)  1047. 

{  63.  On  an  issue  as  to  whether  the  delivery 
of  wheat  to  a  warehouseman  was  a  sale  or 
bailment,  evidence  of  a  sale  held  sufficient  to  ^o 
to  the  jury  as  against  a  motion  for  a  nonsuit. 
—Patty  V.  Salem  Flouring  Mills  Co.  (Or.)  521. 

VZI.  ZtEMEDIES  OF  SEIXEB. 

(E)  ACTIONS  FOR  PRICE  OB  VALDB. 

Matters  concluded  by  Judgment  In  action  for 
price  of  goods  sold,  see  Jndgmentt  |  666: 

Vm.  REMEDIES  OF  BUTER. 

(C)  ACTIONS  FOR  BREACH  OF  CON- 
TRACT. 

S  406.  Where  wheat  is  sold  under  an  ex- 
ecutorv  contract,  and  that  delivered  is  inferior 
in  quality  to  that  contracted  for,  the  buyer  may 
retain  the  inferior  wheat,  and  recover  the  dam- 
ages sustained  by  a  breach  of  the  seller's  c(m- 
tract.— J.  Rosenbaum  Grain  Go.  v.  Pond  Creek 
Mill  &  Slevator  Co.  (Okl.)  831. 

{  418.  Measure  of  damages  for  breach  of 
contract  to  sell  personalty  stated. — Richner  v. 
Plateau  Live  Stock  Co.  (Colo.)  178. 

S  418.  A  seller  of  bay  falling  to  deliver  held 
liable  to  the  buyer  for  loss  resulting,  including 
loas  of  cattle  from  starvation  and  shrinkage 
for  want  of  hay. — Richner  v.  Plateau  Live 
Stock  Co.  (Cola)  178. 

(D)  ACTIONS  AND  COUNTERCLAIMS  FOR 
BREACH  OF  WARRANTY. 

ConcIuslTeness  of  judgment  in  action  on  pur- 
chase price  notes,  as  against  action  for  breach 
of  warranty,  see  Judgment,  §  666. 

SALINE  LANDS. 

Grant  to  state  for  use  of  state  noivetidty,  see 
Pnblic  Lands,  «  51. 

SALOONS. 

Liability  of  saloonkeeper  for  willful  acta  of  bar- 
tender caasing  injury  to  third  person,  see  Mas- 
ter and  Servant,  {  306. 

SATISFACTION. 

See  Compromise  and  Settlement;  Payment; 
Release. 

SAWMILLS. 

Duty  of  employer  to  cover  or  guard  saws,  see 
Master  axA  Servant,  S  121. 

SCHOOL  LANDS. 

See  Public  Lands.  M  51,  52. 


REPORTER, 


SCHOOLS  AND  SCHOOL  DISTRICTS. 

n.  PUBUO  SOHOOIJI. 

(B)  CREATION,  AI/TERATION,  EXIST- 
ENCE, AND  DISSOLUTION 
OF  DISTRICTS. 

S  3T.  Where  a  verbal  request  for  change  of 
boundaries  of  a  sdiool  district  is  made  and  no- 
tice given  and  the  interested  parties  app«>ar, 
and  appeal  is  taken  to  the  county  conmilissioB- 
ers,  and  the  order  Is  affirmed^  the  prooeedios 
is  not  void  because  no  petition  was  filed. — 
School  Dist  No.  116  v.  Wolf  (Kan.)  237. 

S  37.  An  irregular  order  by  the  county  su- 
perintendent for  a  change  of  boundaries  of  a 
school  district  affirmed  on  appeal  by  the  county 
commissioners  is  final,  and  not  subject  to  col- 
lateral attack.— School  Dist  No.  116  v.  Wolf 
(Kan.)  237. 

S  40.  On  the  detachment  of  the  territory 
within,  which  a  school  district  officer  mtidt^^ 
from  the  school  district  of  which  he  is  an  of- 
ficer, his  office  Immediately  becomes  Tscant. — 
School  Dist.  No.  116  r.  WoU  (Kan.)  237. 

I  41.  Division  between  (rid  and  new  schoul 
districts  of  proceeds  of  a  spscial  tax  for  build- 
ing and  repairs  hetd  not  contrary  to  Const.  mrU 
9,  t  S.— School  Dist  No.  «;  Polk  County,  r. 
School  Dist.  No.  32,  Polk  Oeuty  (Or.)  SSS. 

i  41.  Under  B.  ft  O,  Cbmp.  8t.  I  336.1. 
amended  by  Laws  1903.  p.  1^,  the  proceeds  of 
a  special  tax  for  building  and  repairs  kfid 
assets  of  a  school  district  to  be  divided  on  divi- 
sion of  the  district.— School  Dist.  No.  61.  Polk 

(ar°%3.^'  ^'^^  ^  County 

(Q  GOYBBNMENT.  OFFICERS,  AND  DIS- 
TRICT MEETINGS. 

S  63.  Under  Gen.  Laws  1877,  I  2470.  and 
Sess.  Laws  1889,  p.  337,  in  amendment  thereof, 
which  original  section  and  amendment  consti- 
tute Mills^  Ann.  St.  8  3997.  held,  that  it  Is 
tional  with  the  school  board  of  a  district  in- 
cluding a  county  seat,  in  which  a  high  school 
has  been  organized,  whether  the  high  school 
committee  shall  be  composed  of  aJl  the  members 
of  the  board  or  of  but  three.— Money  t.  Me- 
Cauley  (Colo.)  1. 

(D)  DISTRICT  PROPERTY.  CONTRACTS, 
AND  LIABILITIES. 

k79.  School  Laws  (Seas.  Laws  1899,  p.  105) 
:,  as  amended  by  Act  1906  (Seas.  Laws  1903, 
p.  71),  held  intended  to  prohibit  a  trustee  fnMu 
making  any  contract  with  liis  district  in  which 
he  is  pecunlarly  Interested. — Independent  School 
Dist  No.  6  T.  CoUina  (Idaho)  857. 

I  82.  School  Laws  (Sess.  Laws  1899,  p.  105> 
I  82.  as  amended  by  Act  1905  (Sess.  Laws  190u, 
p.  71),  forbidding  a  trustee  to  be  interested  in  a 
contract  with  the  board  hetd  not  to  prevent  a 
recovery  by  a  district  of  money  paid  on  a  con- 
tract in  violation  thereol— Independent  School 
Dist  No.  5  T.  Collins  (Idaho)  857. 

9  82.  School  Laws  (Sess.  Laws  1809,  p.  lOS) 
S  82,  as  amended  by  Act  1903  (Sess.  Laws 
190o,  p.  71),  forbidding  a  trustee  to  be  interest- 
ed in  a  contract  with  the  board,  held  founded 
in  public  policy,  and  intended  to  prevent  abuses 
by  trustees.- Independent  School  Dist  No.  5  T. 
Collins  (Idaho)  857. 

(F)  CLAIMS  AGAINST  DISTBICT,  AND 

ACTIONS. 

B  120.  A  complaint  to  recover  money  paid  on 
a  contract  made  by  a  school  district  being  in 
violation  of  School  Laws  (Sess.  Laws  1899,  p. 
105)  I  82,  as  amended  by  Act  1905  (Sess.  Lan-s 
1905,  p.  71),  must  allege  that  such  cootract 
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made  with  defendant  while  he  was  a  trus- 
tee.—Independent  School  Dist  No.  6  T.  Collins 
<Idaho)  867. 

SEARCHES  AND  SEIZURES. 

Search  of  person  incidental  to  arrest,  see  Ar- 
rest, I  71. 

Under  )aw8  relating  to  intoxicating  liquors,  see 
iBtoxicatiDg  Uquon,  H  245,  251. 

SECONDARY  EVIDENCE. 

In  civil  actions,  see  Evidence,  U  1^  187. 
In  criminal  pnwecutiona,  see  Criminal  Iaw»  9 
404. 

SECRETARY  OF  STATE. 

See  SUtes^  ||  60,  76. 

:  SEDUCTION. 

I.  omit  MABIUTY. 

Discovery  as  to  age  of  plaintiff,  see  Discovery, 

Presumptions  as  to  laws  of  other  states  relat- 
ing to  rights  of  action  for,  see  Evidence,  § 
SO. 

I  17.  Plaintirs  testimony,  Jtdd  auffident  to 
make  oat  a  prima  facie  case  of  aednction.— Mnr- 
rilla  V.  Guis  (Wash.)  100. 

i  17.  Evidence  in  a  sednction  case  hdd  soffi- 
•cient  to  sustain  a  verdict  f<w  iilafaitiff. — Marril- 
U  T.  Ouis  (Wash.)  100. 

SELF-DEFENSE. 

See  Homicide,  H  112-117,  187-190,  276,  800. 

SELF-EXECUTING. 

Provisions  of  Constitution,  we  ODnstltntiwial 

Law,  M  29,  34. 

SENTENCE. 

In  criminal  pnwecutipns,  see  Oriminal  Law,  I 

098. 

SEPARATE  ESTATE 

Of  married  women,  aee  Husband  and  Wife,  | 
114. 

SERVICE 

Of  bin  of  exceptions,  see  Exceptions,  Bill  oL  | 
58. 

Of  citation  on  appeal,  see  Appeal  and  Error,  I 
407. 

Of  notice  of  Intention  to  move  tot  new  trial,  see 

New  Trial,  {  123. 
■Of  process,  see  Process,  |  08. 

SERVICES. 

See  Work  and  Labor. 

SERVITUDES. 

:See  Easements. 

SETTING  ASIDE 

Sale  by  pereonal  representative,  see  Sbecnton 

and  Administrators,  S  149. 
Bale  of  property  for  assessments  for  public 

improvements,  see  Municipal  Corporations,  | 

Sale  under  power  In  mortgage,  see  Mortgages, 
{  369. 


SETTLEMENT. 

See  Account  Stated;  Compromise  and  Settle- 
ment; Payment;  Release. 

By  executor  or  administrator,  see  Executors 
and  Administrators,  H  465-510. 

Of  bill  of  exceptions,  see  Exceptions,  Bill  of,  SS 
32-58. 

Of  statement  of  facts  on  appeal,  see  Appeal  aiid 
■  Error,  |  569. 

SHADE  TREES. 

Removal  by  municipal  authority,  see  Municipal 
Corporations,  {  6TS. 

Removal  of,  by  municipal  authority,  see  Munici- 
pal Corporations,  |  663. 

SHEEP. 

Act  forbidding  importation  of  Infected  sheep, 
as  interference  with  interstate  commerce,  see 
Commerce,  |  62. 

Criminal  prosecution  for  importation  of  in- 
fected sheep,  jurisdiction  of  courts,  see  Crim- 
inal Law,  I  106. 

SHERIFFS  AND  CONSTABLES. 

m.  POWERS,  DUTIES,  AXD  UABXLI- 
TIES. 

i  136.  Wbere  a  sheriff  is  sued  in  conversion 
for  property  levied  on,  he  having  been  indemni- 
fied, it  Is  the  practice  for  him  to  surrender  the 
control  of  the  lit^tion  to  the  plaintiff  in  the 
original  action.— Geblert  v.  Quinn  (Mont.)  869. 

SHIPPING. 

See  Collision ;  Ferries. 

Liability  for  Injuries  to  persons  employed  on 
vessel  caused  by  negligence  of  independent 
contractors,  see  Master  and  Servant,  {  322. 

SIGNALS. 

Of  vessels,  see  Ctdlisioa,  H  75, 48l 

SIGNATURES. 

Requirements  of  statute  ot  frauds  as  to  signa- 
ture of  memorat^nm,  see  FraudiL  Statute  o£ 
I  115. 

SLANDER. 

See  Libel  and  Slander. 

SLAUGHTER  HOUSES. 

As  public  nuisances,  see  Nuisance.  |  65. 
Municipal  regulations^  see  Moniclpal  Ooipoia- 
tions,T61? 

SOLICITORS. 

Criminal  prosecution  for  failure  to  pay  license 
tax  for  soliciting  orders,  see  Licenses,  1  42. 

Sale  of  goods  by  nmresident  merdianta  through 
solicitors  as  interstate  commerce  see  Com- 
merce, I  40. 

SPANISH  GRANTS. 

See  PubUc  Lands,  H  208,  213. 

SPECIAL  LAWS. 

See  Statutes,  }i  67-08. 

SPECIFICATION. 

Of  errors  on  appeal,  see  Appeal  and  Error,  H 

731.  7.=>8. 
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08  PACIFIC  REPORTER. 


SPECIFIC  PERFORMANCE. 

I.  NATirKE  AND  OROUMDS  OF  KEM- 

■SDT  IN  OENEIIAI.. 

§  6.  A  contract  to  render  personal  serTices. 
not  beinE  enforceable  against  the.  promisor, 
will  not  be  enforced  against  the  other  party  — 
JoUiffe  V.  Steele  (Cal.  App.)  S44. 

$  8.  Before  specific  performance  will  be 
granted,  the  contract  miiat  appear  to  be  fair, 
and  the  circumstances  must  appeal  to  the  con- 
Bcience  of  the  court. — Shoop  v.  Bumside  (Kan.) 
202. 

n.  OONTRAOTB  ENFOBOEABIX. 

SSI.   Neither  a  court  of  law  nor  of  equity 
I  enforce  an  unconscionable  contract. — Work 
V.  Fidelity  Oil  &  Gas  Oo.  (Kan.)  801. 

.  S  55.  Equity  will  not  compel  specific  per- 
formance of  an  illegal  contract. — Hampton  v. 
Buchanan  (Wash.)  374. 

S  73.  An  agreement  held  one  to  render  per- 
sonal services  and  not  enforceable  specifically 
under  the  direct  provisions  of  Civ.  Code,  fi  3390, 
Bubd.  1.— JoIIiffe  V.  Steele  (Cal.  App.)  544. 

m.  GOOD  FAITH  AND  DILIGENCE. 

§  08.  That  the  process  under  which  a  sher- 
iff acted  was  void  held  not  to  change  bis  acts 
from  official  to  indiTidual.— Oehlert  t.  Quinn 
(Mont.)  869. 

IV.  PBOOSEDINOB  AND  BELIEF. 

I  121.  Evidence  held  not  to  authorise  a  de- 
cree  for  the  specific  performance  of  a  contract 
of  a  woman  80  years  of  age  living  at  a  great 
distance  from  the  land  involved  and  ignorant 
of  what  plaintiff  well  knew,  that  there  had 
been  a  suaden  rise  in  the  value  ot  lands  in  that 
vicinity.— Shoop  v.  Bnmside  (Kan.>  202. 

i  121.  'A  contract  of  which  specific  perform- 
ance is  sought  mnst  be  eatabfished  by  clear 
and  satisfactory  evidence.— Prairie  Development 
Co.  T.  Leiberg  (Idaho)  616. 

S  133.  A  substantial  conflict  in  the  evidence 
so  as  to  render  the  trial  court's  judgment  con- 
clusive on  appeal  does  not  necessarily  arise  be- 
cause there  is  some  evidence  to  support  a  con- 
tract in  an  action  for  specific  performance. — 
Prairie  Development  Co.  v.  Leiberg  (Idaho)  616. 

f  188.  In  specific .  performance,  the  rule  that 
a  case  will  not  be  reversed  where  there  is  a 
substantial  conflict  of  evidence  must  be  taken 
with  the  rule  that  to  obtain  specific  perform- 
ance the  evidence  must  be  clear  and  satisfac- 
tory.—Prairie  Development  Cft  t.  Lelbei^ 
(Idaho)  616. 

SPEED. 

Of  railroad  train,  see  Railroads.  |  317. 

Of  train,  opinion  evidence,  see  Evidrace,  |  474. 

SPEEDY  TRIAL. 

Rights  of  accused,  see  Criminal  Law,  {$  674, 
375. 

SPIRITUOUS  LIQUORS. 

See  Intoxicating  Liquors. 

SQUATTERS. 

Right  to  convey  interest  in  water  rights,  see 
Waters  and  Water  Courses,  8  31. 

Taddng  right  of  appropriator  of  water  to  that 
of  squatter  on  public  lands,  see  Waten  and 
Water  Courses,  g  18. 


STARE  DECISIS. 

JSee  Courts,  S{  90,  91. 

STATEMENT. 

By  witness  inconsistent   with  testimony,  see 

Witnesses.  §$  387,  388. 
Of  case  or  facts  for  purpose  of  review,  aee  Ap- 

rjal  and  Error,  g§  545-548,  5(>4r-571- 
mechanic's  lien,  see  Mechanics'  Liens.  S 
Of  plaintiff's  claim,  see  Pleading,  H  -iO-ASl. 

STATES. 

Courts,  see  Courts. 

Legislative  power,  see  Constitutional  Law,  H 

50.  61. 

Limitations  against,  see  Limitation  of  Actions, 

§  11. 

Power  of  Legislature  over  taxation,  see  Taxa- 
tion, §  25. 

II.  OOVEBNMENT  AND  Om< 


Constitutional  grants  or  llmitAti(»«  oe  Jesia- 
lative  power  in  genenli  Bee  Constitntioiiai 

Law.  8  50. 

Construction  of  constitadonal  proTteiona  re- 
lating to  terms  of  office,  see  Conatitntioiiaf 

Law,  8  20. 

Judicial  notice  of  territorial  extent  in  criminal 
prosecution,  see  Criminal  Law,  f  304. 

8  51.  Under  Pol.  Code,  8  1001,  one  appoint- 
ed to  the  office  of  controller  on  the  death  of  the 
incumbent  after  his  election  for  the  sooceeding 
term  held  to  hold  only  for  the  balance  of  the 
unexpired  term.— People  v.  Xye  (Cal.  App.)  211. 

8  51.  tnder  Pol.  Code,  8  906,  the  death  of 
the  incumbent  of  the  office  of  controller  after 
bis  election  to  the  succeeding  term  kcM  lo 
create  a  vacancy  at  the  beginning  of  the  suc- 
ceeding term,  which,  under  section  1()01,  the 
Ooveraor  must  fill  by  appointment.— People  w. 
Nye  (Cal.  App.)  241. 

8  61.  Under  Const,  art.  5,  H  2,  17,  and  ai- 
tide  20,  8  20,  the  official  term  of  state  officers 
begins  on  the  first  Mondi^  in  January  after 
their  election.— People  v.  Nye  (Cal.  App.)  241. 

8  51.  One  appointed  to  fill  the  office  of  cim- 
troller  on  the  death  of  the  incumbent  after 
bis  election  for  the  succeeding  term  held  en- 
titled to  bold  office  for  the  succeedtng  term. — 
People  V.  Nye  (Cal.  App.)  241. 

I  60.  B.  &  O.  Comp.  8  2890,  providing  for 
an  allowance  to  the  Secretary  of  State  for  clerk 
hire,  held  not  in  violation  of  Const,  art.  13,  fil- 
ing the  secretary's  salary  and  prohibiting  the 
charging  of  fees  or  perquisites.— State  I>un- 
bar  (Or.)  87& 

8  61.  Where  plafntiff  performed  services  as 
superintendent  of  the  state  capitol  grounds  <m 
behalf  of  the  state  under  the  employment  of  the 
capitol  building  board,  and  the  state  board  of 
examiners  allowed  bis  claims,  the  Legislature 
should  make  an  appropriation  sufficient  to  pay 
for  such  services.— Daniels  v.  State  (Idaho)  S53. 

8  76.  Though  Const,  art.  13,  repeals  other 
acts  authorizing  the  Secretary  of  State  to  col- 
lect fees  for  specified  services,  the  state  cannot 
recover  fees  illegally  collected  under  such  acts, 
without  a  statute  rmuiring  their  collection  for 
the  state's  benefit.— State  t.  Dnnbar  (Or.)  878. 

STATUTES. 

For  statutes  relating  to  iwrticular  snbJectSi  ttt- 
the  various  specific  topics. 

Statute  of  frauds,  see  Frauds,  Statute  of. 

Statutes  of  limitations,  see  Limitation  Ac- 
tions, 88  1-27. 

Validity  of  retrospective  or  ex  poat  facto  laws. 
nte  Constitutional  Law.  88  100,  199. 


Topics,  divlBlODS,  ft  secttoa  (|)  NUUBBRB  In  this  Index,  ic  Dec.  A  Amer.  Digs.  4b  R^orter  Indaxfls  agrst 

Digilized  by  Google 


INDSX. 


1231 


I.  ENACTMENT,  REQUISITES,  AND 
VAUDITT  IN  GENERAL. 

S  G.  Revenue  bills,  within  Const,  art.  5,  S 
33  (Bunn'B  Ed.  S  106),  requiriDg  such  bills  to 
originate  in  the  Hoase.  are  those  that  levy  taxes 
]□  tbe  strict  sense  of  the  word.— Anderson  v. 
Ritterbusch  (Okl.)  1002. 

8  6.  Act  May  29,  1908  (Seas.  Laws  1907- 
08,  p.  729,  c.  81,  art.  9).  Senate  Bill  No.  24."., 
heta  not  a  bin  for  raisicg  levenae  sacb  as,  nn- 
der'Const.  art.  6,  8  33  -(Bunn*s  Ed.  i  106).  must 
originate  in  the  House.— Anderson  v.  Ritter- 
busch (OkL)  1002, 

i  6.  Revenue  laws,  within  Const,  art.  5,  | 
33  (Bunn's  Ed.  fi  10^,  requiring  sucb  laws  to 
originate  in.  the  House,  held  to  be  those  laws 
whose  principa]  object  is  the  raising  of  revenue, 
and  not  under  which  revenue  may  inddentally 
arise.— Anderson  v.  Ritterbusch  (Okl.)  98  P. 
1002. 

S  23.  BUI  held  legally  passed  by  the  Senate 
in  accordance  with  rule  39  of  ue  Senate.— 
Stephens  r.  Board  of  Com'rs  of  Labette  Oonnty 
(Kan.)  790. 

S  64.  Act  May  29.  1908  (Sess.  Laws  1907- 
08,  p.  453.  c.  46),  providing  that  upon  the  rec- 
ommendation of  the  Supreme  Court  the  Gov- 
ernor shall  appoint  an  additional  judge  for  a 
district,  A«Id  void  in  its  entire^  b^  the  invalid- 
ity of  the  clause  in  section  1  providing  that  the 
Supreme  Court  shall  fix  the  term  of  office  of 
fuch  additional  judge.— In  re  County  Com'rs  of 
Counties  Comprising  Seventh  Judicial  Dist. 
(Okl.)  557. 

f  64.  A  statute  unconstitutional  In  part  is 
not  void  in  its  entirety,  unless  its  provisions 
are  so  connected  that  the  Legislature  would  not 
have  passed  the  one  without  the  other.— In  re 
Connty  Com'rs  of  CountiM  Comprising  Seventh 
Judicial  Dist.  (Okl.)  597. 

H.  OBMEBAI.  AND  8FECIAI.  OB  LO- 
CAL LAWS. 

S  67.  The  amendment  adopted  at  the  general 
election  of  1906  (Laws  1907,  p.  654)  to  Const, 
art.  2,  I  17,  taking  from  tbe  L^slature  the 
right  to  determine  finally  where  a  general  law 
can  be  made  applicable,  held  not  retroactive  as 
to  a  law  enacted  prior  to  the  amendment. — 
Stephens  v.  Board  of  Com'rs  of  Labette  Coun- 
ty (Kan.)  790. 

S  73.  A  law  of  general  nature,  passed  for  the 
whole  state,  and  not  applied  to  any  particular 
locality,  held  a  law  of  uniform  operation,  with- 
in Const,  art.  5,  {  59  (Bunn'a  Ed.  |  132).— An- 
derson V.  Ritterbusch  (Okl.).  1002. 

S  80.  Laws  1870,  p.  14,  conferring  a  fran- 
chise on  a  corporation,  held  not  in  violation 
of  Const,  art.  11,  8  2.-'State  v.  Portland  Gen- 
eral Electric  Co.  (Or.)  160. 

I  81.  Laws  1907,  p.  400.  c.  250,  regulating 
the  manner  of  sale  and  delivery  of  black  powder 
for  nse  in  coal  mines,  is  not  unconstltutionnl  as 
a  special  law.— Ex  parte  Williams  (Kan.)  777. 

S  98.  A  general  law  held  adequate  to  furnish 
facilities  for  all  Judicial  business  within  the 
cognizance  of  tbe  district  court  within  any  coun- 
ty.—State  V.  Hutchings  (Kan.)  797. 

S  9a  Laws  1908  (Sp.  Sesa.)  p.  50.  c.  52, 
creating  the  circuit  court  of  Wyandotte  county, 
held  a  spedal  law.  in  violation  of  Const  art.  2, 
1  17.— State  T.  Hutchings  (Ean.)  797. 

IIL  SUBJECTS  AND  TITLES  OF  ACTS, 

S  105.  Const,  art.  5,  8  57  (Bunn's  Ed.  8  130), 
requiring  an  act  to  embrace  but  one  subject, 
which  shall  be  expressed  in  its  title,  held  manda- 
tory, but  it  is  not  to  be  so  enforced  as  to  cripple 
legf8lati<A.— In  re  County  Com'rs  of  Counties 
Comprising  Seventh  Judicial  Dist  (Okl.)  557. 


f  109.  The  title  of  an  original  act  embracing 
matters  covered  by  an  amendatory  act,  it  is 
unnecessary  to  inquire  whether  tbe  title  of  the 
amendatory  act  is  sufficient. — Vineyard  v.  City 
Council  of  City  of  Grangeville  (Idaho)  422. 

8  109.  The  title  of  an  amendatory  act  held 
to  comply  with  Const,  art.  3,  8  16,  where  it 
sets  out  tbe  title  of  the  act  amended,  and  re- 
fers to  the  section,  and  its  subject-matter  is 
embraced  within  the  title  of  the  original  act. — 
Vineyard  v.  City  Council  of  City  of  Grangeville 
(Idaho)  422. 

§  109.  UTie  enforcing  act  (Laws  1907-08, 
p.  594,  c.  69)  held  not  in  conflict  with  Const, 
art  5,  8  57  (Bunn's  Ed.  §  130),  providing  that 
everr  act  shall  embrace  one  subject,  which  shall 
be  clesYIy  expressed  in  its  title.— State  v.  Hook- 
er (Okl.)  96£ 

8  109.  The  title  of  an  act  may  be  expressed 
in  general  words,  or  by  brief  statement  of  the 
subject  of  the  act,  or  an  index  to.  or  an  ab- 
stract of,  its  contents.— State  t.  Hooker  (Okl.) 
064. 

8  114.  The  title  of  an  art  entitled  "An  act  to 
regulate  the  practice  of  medicine  and  surgery" 
held  broad  enough  to  include  provision^  which 
forbid  a  person  to  call  himself  ^'doctor,"  "physi- 
cian," or  "surgeon."— State  v.  PoUman  (Wash.) 
88. 

8  120.  The  title  of  Act  Feb.  10.  1899  (Laws 
1899,  p.  192),  held  sufficiently  broad  to  include 
the  designation  of  municipal  ofiices,  and  how 
they  may  be  united  and  filled.— Vineyard  v. 
City  Council  of  City  of  Grangeville  (Idaho)  422. 

8  124.  Act  May  29.  1908  (Sess.  Laws  1907- 
08,  p.  453,  c.  40).  held  to  embrace  but  one  sub- 
ject, tbe  appointment  of  additional  judges  of  the 
district  courts  where  found  necessary.- In  re 
County  Com'rs  of  Counties  Comprising  Se\-entb 
Judicial  Dist.  (Okl.)  567. 

8  125.  The  title  of  Act  March  10,  1903  (Laws 
1908.  p.  187),  held  sufficient  to  embrace  the  au- 
thorization of  the  city  council  to  provide  that 
the  city  clerk  should  be  ex  officio  police  judge. 
—Vineyard  v.  City  Council  of  City  of  Grange- 
ville (Idaho)  422. 

V.  REPEAL,    SUSPENSION,  EXPIRA- 
TION. AND  REVIVAL. 

Repeal  as  affecting  pending  prosecutions  by  in- 
formation, see  Indictment  and  Information, 
8  2. 

8  161.  Where  an  act  creating  a  remedy  or 
right  does  not  prescribe  the  procedure  therefor, 
it  will  be  presumed  that  the  general  mode  was 
intended.— State  t.  Oldfleld  (Okl.)  926. 

8  167.  Statute  revising  whole  subject-mat- 
ter of  former  acts  held  to  repeal  them.— Smock 
V.  Farmers'  Union  State  Bank  (Okl.)  945. 

§  167.  The  insertion,  in  an  act  intended  as  a 
revision  of  a  certain  clause,  held  not  to  change 
the  general  rule  that  such  revising  act  repeals 
all  former  acts  for  whidi  It  is  a  substitute.— 
Smock  T.  Farmers*  Union  State  Bank  (Okl.) 
945. 

VI.  CONSTRUCTION  AND  OPERA- 
TION. 

(A)  GENERAL  RULES  OF  CONSTRUC- 
TION. 

Mandatory  or  directory  character  of  statute  re- 
lating to  appointment  of  administrator,  see 
Executors  and  Administrators,  %  17. 

Statutes  relating  to  notice  of  election,  see  Elec- 
tions, §  42. 

Statutes  requiring  city  clerk  to  keep  book  in 
which  to  enter  ordinances,  see  Municipal  Cor- 
porations. 8  109. 
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I  181.  The  intention  of  the  Legislature  mast 
be  deteimined  from  the  language  actually  ase<l, 
interpTetlnc  it  accardinc  to  ita  fair  and  obvious 
ineuilng.--State  t.  HonteUo  Salt  Co.  (Utab)  649. 

fi  184.  Where  the  purpose  of  a  statute  is  to 
preven^  deception,  the  courts  will  give  it  that 
meaning  which  will  most  effectually  accomplish 
its  purpose.— State  v.  Pollman  (Wash.)  88. 

{188.  The  court  In  cOMtruing  a  statute 
must  give  to  eveiy  word  or  phrase  its  ordi- 
nary meaning,  unfees  the  context  ^ows  that 
to  do  so  will  defeat  the  legislative  intent.— 
Law  V.  Smith  (Utah)  800. 

S  197.  "Or."  when  used  for  "and,"  should  be 
substituted  by  "and."— State  t.  Hooker  (Okl.) 
9G4. 

S  197.  Where  it  is  clear  that  either  of  the 
words  "or"  or  "and"  has  been  mistakenly  used 
for  the  «ther,  the  word  intended  will  be  substi- 
tuted.—State  T.  Hooker  (Okl.)  064. 

X  109.  Amendments  of  March  3,  1893  (St. 
1803,  p.  71.  c.  62),  and  March  4.  1897  (St.  1807, 
p.  63,  c.  72),  to  Civ.  Code,  8  164,  limiting  time 
for  a  husband  to  sue  to  show  that  land  convey- 
ed by  his  wife  was  community  pro^rty,  and 
to  recover  It,  held  not  to  apply  to  a  wife's  mort- 
gage of  the  land  in  view  of  Civ.  Code.  SI  2872, 
^7.  2888.-Booker  v.  Castillo  (Cal.)  1067. 

S  205.  The  title  to  an  act  of  Congress  is  not 
required  to  embrace  all  its  proTiBions.^Hough 
V.  Porter  ^r.)  1083. 

I  212.  ITbe  presumption  is  that  the  Legis- 
lature does  not  intend  to  make  any  change  in 
existing  law  beyond  what  is  expressly  declared. 
-State  V.  Hooker  (Okl.)  964. 

fl  212.  lo  construing  statutes  disposing  of 
public  lands,  such  construction  should  be  ap- 
plied as  makes  the  best  possible  results  for  all 
concerned  effective.— Hough  v.  Porter  (Or.) 
1083. 

i  226.  As  a  general  rule,  when  a  statute  is 
borrowed  from  a  sister  state,  the  constmction 
previously  put  thereon  by  the  highest  court  of 


BBPOBTEB. 


that  state  is  likewise  adopted.— United  States 
Fidelity  &  Guaranty  Co.  v.  People  (Colo.)  SI*v 

S  226.  Where  Congress,  In  legislating  for  the 
Indian  Territory,  adopted  a  statute  of  a  state 
that  had  received  construction,  held,  that  much 
construction  should  be  deemed  to  have  been  also 
adopted.— State  T.  Carutbers  (OkL  Cr.  App.) 
474. 

(B)  PABTICULAB  CLASSBS  OF  STAT- 
UTES. 

-  8  241.  A  statute  in  its  nature  penal  should 
not  be  extended  by  constmction. — lDdei>endeDt 
School  Dist.  No.  5  v.  Collins  (Idaho)  S57.  ' 

8  241.  A  penal  statute  should  be  conn  trued 
to  carry  out  the  Legislature's  obvious  inteDtion 
and  be  confined  to  that— State  t.  Fisher  (OrJ 
713. 

(D)  RETROACTIVE  OPERATIOX. 

8  263.  Where  the  language  of  a  statute  plain- 
ly shows  the  legislative  intent  that  !t  shonld 
have  a  retrospective  operation,  the  court  will  so 
construe  It— Anderscm  v.  Bittertiusdi  (OU.) 

1002. 

8  276.  Repeal  of  a  law  conferring  jurisdiction 
takes  away  all  right  tto  proceed  under  the  re- 
pealed statute  as  to  all  actions  pending,  hi  the 
absence  of  a  Bavlng  dause.— State  v.  Ju  Nua 
(Or.)  513. 

VH.  PISADIKO  AHD  EVIDBKOB. 

8  283.  An  enrolled  statute  Imports  absolute 
verity  and  is  conclusive,  unless  the  legislative 
journals  show  beyond  all  doubt  that  the  act  was 
not  passed  regulaily.— Stephens  v.  Board  of 
Com'rs  of  Labette  County  (Kan.)  790. 

I  283.  Where  the  l^slatlve  journals  reason* 
ably  construed  indicate  that  the  title  of  a  bill 
was  the  same  when  adopted  by  each  branch  of 
the  Legislature  as  in  the  enrolled  bill,  the  pre- 
sumption  in  favor  of  the  accuracy  of  the  en- 
rolled bill  is  sustained^Btephens  v.  Board  of 
Com'rs  of  Labette  County  (Kan.)  790. 


STATUTES  CONSTRUED. 


UWri'iai  STATES. 

CONSTITUTION. 

Amend.  5   861 

Amend.  6    474,  861 

Amend.  14,  §  1   801 

Art  3  861 

Art.  4,  I  2  861 

STATUTES  AT  LARGE. 

1850,  Sept  25,  ch.  76,  9 

Stat  406  1126 

1862,  May  20,  ch.  75,  9  4, 

12  Stat   393   (U.  S. 

Comp.  St  1901,  p.  1398)  969 
1864,  July  2,  ch.  217,  13 

Stat  375  1126 

1806,  July  26,  ch.  262.  8  9. 

14    Stat    253    (U.  S. 

Comp.  St.  1901,  p.  1437) 

 ....154,  1083 

1875,  March  3,  ch.  131,  18 

Stat   402   760 

1877,  March  3.  ch.  107,  19 

Stat.  377  ai.  S.  Comp. 

St  1901,  p.  1548)  1083 

1884.  July  4,  ch.  180,  S  1, 

2.3  iStnt.  96  (TT.  S.  Comp. 

St.  1901.  p.  1420)   760 

1800,  July  2.  ch.  647,  26 

Stat.  209  (U.  S.  Oomp. 

St  1001.  p.  8200)   789 


1891,  March  3,  ch.  539,  8 
12.  26  Stat.  859  (U.  S. 
Comp.  St.  1001.  p.  772)  170 

1804,  July  16.  ch.  138.  8  8, 

28  Stat  109   548 

1897,  .Tan.  15,  ch.  29.  8  1. 

29  Stat    487    (U.  S. 
Comp.  St.  1901,  p.  3620)  467 

1898.  July  1.  ch.  541.  30 
Stat  544  (U.  S.  Comp. 

St  1901,  p.  3418)   921 

1002,  June  30,  ch.  1323,  8 

17,  32  Stat  504    909 

1902.  June  30,  ch.  1323,  | 

19,  32  Stat  504   004 

1902,  July  1,  ch.  13T5,  8 

14,  32  Stat  717  432 

1004.  'April  21,  ch.  1402. 

33  Stat  204    029 

1904.  April  21,  ch.  1402,  8 

1,  33  Stat.  204   432 

1906.  Feb.  9,  ch.  155,  8  1. 

34  Stat  11   583 

REVISED  STATUTES. 

8  2296  (U.  S.  Comp.  St 
1901,  p.  1308)   989 

8  2339  (U.  S.  Oomp.  St 
1901,  p.  1437)  415.  1081 

{  2340  (U.  S.  Comp.  St 
1901.  p.  1437)  1081 


8  2477  (U.  S.  Comp.  8t 
1001,  p.  1367»  278 

COMPILED  STATUTES 
1801. 

Page  772   170 

Pa«e  1398    080 

Page  1420    i*» 

Page  1437  154.  415,  1081.  IflSS 

Page  1.>J8   H¥a 

Page  15U7   2TS 

Page  3200   

Page  3418   Ittl 

Page  3620    467 

GALIFORiriA. 

CONSTITUTION'. 

Art.  1.  8  '  861 

Art  1.  a  8  1078 

Art.  1,  8  13  8«1 

Art  1,  f  22  241 

Art.  4,  I  1  241 

Art  5,  $8  2,  8.  17   241 

Art  6.  |4   257,  306 

Art.  6,  I  5   a 

Art  11,  8  11  61,  1060 

Art  20,  8  20   241 

CIVIL  CODA 

I  187   801 

88  138.  139   32 
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ft  164.  Amended  by  Lawa 
1889,  p.  328,  ch.  219; 
Laws  1B93,  p.  71,  ch.  62; 
Lawa  1897,  p.  63,  ch.  72; 
Laws  1SB9,  p.  328,  eh. 

219   ............1067 

S  486    41 

S  8.-.3   »  257 

§S  1146,  1147    269 

8^  1185,  1189   80 

$  121.5   1087 

ii  1323   265 

U  1325,  1840  1057 

1432,  1473.  1474   58 

S  15.50   71 

$  11^24.  subd.  ti   49 

%%  1638,  1641.  1644   71 

«  1689    69 

i  1601   1047 

h  1721,  1727,  1741   71 

i  1970   672,  1063 

«  2405   1072 

H  2872.  2877  1067 

§  2888   888,  1067 

«  2913    38.S 

i  aRDO,  subd.  1  r>44 

S  3432   1072 

I  3400   860 

S  3543   .83 

CODB  OF  CIVIL  PROCE- 
DURE. 

«  182   46 

§§  284,  2SS...V  247 

S  338    21 

a  339,  360   64 

§  ;585   383 

S  ;JlKi  190 

I  4^}o   391 

ti  4:>7.  Bubd.  4   78 

\  i'MK   Amended  by  Laws 

l!K>i,  p.  706,  ch.  372   78 

I  47:^   383 

1  581.   Amended  by  Laws 
1S89,  p.  398,  ch.  :^59.  ...  394 

5  6.59  528 

S8  (MB,  603^6  1027 

i  085   32,  1070 

S  T.iH  544 

i  740    190 

8  8;i8   37 

i  mt   394 

»  Ml.  942.  949   1070 

M  1010,  1013,  1013  028 

$  IW9  391 

ft  T200   :« 

S  1211  540 

I  1219  301 

S  1.S27  1049 

I  1353   21 

«  14(16   1058 

5  1475    390 

$1  1493,  1500    21 

i  Kilfl   46 

S  1K47  ;   67 

S  18->4  1077 

§  1S70.  Bubd.  6  1049 

S  1875    (S 

i  IIXS,  Bubd.  1  Stil 

f  m    G85 

ii-2fm   80 

5  20:,2   247 

S  20(il,  Biibd.  2  801 

PENAL  CODB. 

I  2a    547 

I  27   861 

SS  30,  31  1078 

fi  iSS   681 

5S        263    67 

8  4(a   683 

J  8?i   686 

I  915  1078 

5  It-'M   (J7 

5  »71   1078 

S  1096    199 

f  llfiS  549 

98P.-78 


I  1174   257,  868 

f  1287    870 

I  1322    682 

POLITICAL  CODE. 

S  801    80 

§S  996,  1001   241 

§i  3764.  8765,  3767.  3786. 
3787  ....7.   252 

DEEBING'9  OBNEBAL 
LAWS  1906. 

Pages  805,   896.  910,  §9 
851,  852,  855,  880   637 

CITY  CHARTERS. 

Lofl  Angeles.  Laws  1803 
p.  570,  ch.  6, 1  95a  1069 

LAWS. 

1859,  p.  104,  ch.  110  687 

1889,  p.  328,  ch.  219  1067 

1889,  p.  398,  ch.  259   3&i 

1893,  p.  71,  ch.  62  1067 

1895,  p.  175,  ch.  167   383 

1897,  p.  63,  ch.  72  1067 

1897.  p.  504,  ch.  277,  { 

160.  BQbd.  7   85 

1903.  p.  570.  ch.  6.  S  95B..1069 
1906  (Ex.  Sess.)  p.  13,  ch. 

65  247 

1907.  p.  706,  (^  872....  78 

OOLOBADO. 

CONSTITIITIOy. 
Art.  20    18 

BOLLS'  ANNOTATED 
CODE. 

J  16   16 

I  65    828 

is  212,  214,  217   631 

il  289-295    7 

II  401,  404   807 

GENERAL  LAWS  1877. 

i  2479.  Amended  br  Lmn 
1880.  p.  337   1 

MILLS'  ANNOTATED  STAT- 
UTES. 

§801   13 

f  2252   1132 

if  2403,  2408,  2423    729 

I  2448    16 

I  3997  1 

S§  4780,'  4791*. '4795,' 

4807,  4808   828 

4824   :   819 

4870   828 

LAWS. 

1881,  pp.  142,  143,  154...  3 

1887,  p.  295   16 

1889,  p.  337   1 

1893,  p.  129,  ch.  77,  S  1..  321 

1903,  p.  278,  ch.  124   3 

IDAHO. 

CONSTITUTION. 

Art.  3,  S  16  422 

Art  5,  S  9  &18 

Art  12.  f  1  422 

REVISED  STATUTES  1887. 

H  1402,  3001,  4043    297 

8  4288,  subd.  2   293 

C  4807.  subd.  3   848 

i  48-i4   848 

I  4842    715 

I  6165   846 


i  S3S1.  subdii.        11....  849 

is  5365,  5306  849 

1  5958,  subd.  2  845 

f  6010,  BQbd.  3  200 

i  7153    853 

i  8382    413 

LAWS. 

1893.  p.  134,  9$  9, 10  846 

1899,  p.  44, 1  48.  Amend- 
ed by  LawB  1905,  p.  311  631 

1899,  p.  60,  §  118  631 

1899,  p.  105.  {  82.  Amend- 
ed by  Laws  1905,  p.  71  857 

1899,  p.  192    422 

1899,  p.  221   297 

1903,  p.  187,  9  6   422 

1903,  p.  224,  9  1  415 

1905,  p.   71  8.J7 

1906,  p.  311  631 

nfDIAN  TERBITOBT. 

See  Oklahoma. 

KANSAS. 

CONSTITUTION. 

Art  2,  8  17  797 

Art  2,  9  17.   Amended  by 
Laws  1907,  p.  654.   790 

GENERAL  STATUTES  1868. 
Ch.  39,  1 18   276 

GENERAL  STATUTES  IflOl. 

I  109S  8(H 

!1127   792 
1636    278 
2285    216 
§  5088,  5089   772 

fi  5551    219 

i§  6018.  6021....-   278 

§  7826    231 

LAWS. 

1903,  p.  2.59   224 

1903,  p.  372,  SI   217 

1907,  p.  400   777 

1907,  p.  654   790 

1908  &p-  Sess.)  p.  BO   797 

MOMTAITA. 

CONSTITUTION. 
Art.  8,  J  15  1081 

CODE  OF   CIVIL  PROCE- 
DURE 1895. 
I  687  (Rer.  Codes,  {  6520)  497 

REVISED  CODES. 

1  4    369 

9  4840  et  seq  1081 

9  6069    641 

9  6214    369 

I  6315    369.  497 

1  6.520    497 

9  7099    504 

S9  7669-7672    (i4S 

S  8061    369 

§S  8385,  9165  ...........  654 

KEVASA. 

CONSTITUTION. 
Art  6,  18  1.  6.  8  398 

COMPILED  LAWS. 

99  1232.  3.543   402 

99  3676,  3679   871 
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9S  PACIFIC  RBPORTEB. 


LAWS. 

1891,  p.   189,    ch.  100. 
Amended  by  Lavs  1893, 

p.  119.  ch.  113  402 

IWW.  p.  119,  ch.  118.....  4()2 
1907,  p.  5T,  ch.  30   402 

OKULBOHA. 

CONSTITUTION. 

Art.  1,  8  7  (Bunn'H  Ed.  § 

0)  9G4 

Art.  2,  §S  7,  15  (Bunn's 

Ed.  §§  16,  24)  1002 

Art.  2,  }  30  (BQim's  Ed. 

8  39>  964 

Art.  4,  I  1  (Bunn's  Ed.  I 

50)   657 

Art.  5,  SS  33,  36  (Bunn'a 

Ed.  H  lOtl,  100)   1002 

Art.  5,  i  57  (Bunn'B  Ed. 

§  130)  557.  964 

Art.  5.  §  59  (Baao'B  £d. 

I   132)  ..1002 

Art.  7,  S  2   (Bunn's  Ed. 

5  ifO)   931 

Art.  7,  8  9  0unn'a  Ed. 

8  ifS)  557 

Art.  7,  8  14  (Bonn's  Ed. 

8  1^6)  1002 

Art.  10,  8  19  (Bunn's  Ed. 

I  285)  .   1002 

Art.  17,  8  6  (Bunn's  Ed. 

88  328-334)  565.  905 

Schedule,  8  3  (Bunn's  Ed. 

8  452)  1002 

SchtMlule,    8    10  (Bunn's 

Ed.  8  458)   435 

CODE  OF  CRIMINAL  PRO- 

CEDURE. 

88  224,  482  (Wilson's  ReT. 

6  Ann.  St.  1903,  88  5360. 
5618)   483 

WILSON'S  REVISED  &  AN- 
NOTATED STATUTES 
1903. 

IS  242-300.   Repealed  hy 
Laws  3907-<«,  p.  125, 

ch.  6,  art.  1  945 

88  346-490    430 

8  386   , .  9i)9 

8  444    958 

tim  989 

i  9«J2   945 

8  3407   360,  583 

8  345tf'   44ii 

i  4200    8tM) 

I  4741   342 

I  4867    461 

88  4!)97"5001   025 

S  5360    483 

{  .'>390   ; .  583 

8  ."SSIS  1017 

I  0618  483 

INDIAN   TERRITORY  AN- 
NOTATED STATUTES 
1899. 

911  (Uansf.  Diji.  I  1586)  467 

lH.-»3    !n8 

2373    M7 

2503   427 

2942   85)5 

3184    iW9 

MANSFIELD'S  DIGEST. 
8  1586  (Ind.  T.  Ann.  St. 

1899,  8  911)   467 

88  2192,  2183   474 


8  2565  (Ind.  T.  Ann.  St. 

1899,  8  1853)   918 

8  3477  (Ind.  T.  Ann.  SL 

1899,  8  2373)   347 

8  3913  and.  T.  Ann,  St. 

1899,  8  2593)    427 

8  4476  rind.  T.  Ann.  St. 

1899,  I  2842).   895 

8  4979  find.  T.  Ann.  St. 

1899.  I  3184)    949 

LAWS. 

V.m,  p.  67.  ch.  8,  8  2.  ...  958 

1903,  p.  83,  ch.  41.  Re- 
pealed by  Laws  1907-08, 
p.  125,  ch.  0,  art.  1  945 

1905,  p.  84,  ch.  7.  Repeal- 
ed by  Laws  1907-06,  p. 
i:^,  ch.  ti,  art.  1   945 

1905,  p.  32 i,  ch.  27,  art.  7, 
8  2   447 

1907-08,  p.  125,  ch.  6, 
art.  1   946 

1907-08,  p.  145,  ch.  6,  art. 
2.  Repealed  by  Laws 
1907-{fe,  p.  125.  ch,  6, 
art  1 . . .  .    945 

1907^  p.'i52,'  ch.  U'art. 
8.  Repealed  by  Laws 
1907-(fe,  p.  125,  ch.  6, 
art,  1  945 

1907-08,  p.  183.  ch.  l:!   436 

1007-08,  up.  433,  454,  cb. 
46,  88  1  2   557 

1907-08,  p.  594.  ch.  60  904 

1007-08,  p.  605,  ch.  69, 
art  3,  8  6  926,  964 

1907-08,  p.  606,  ch.  69, 
art.  3,  8  8   964 

1907-<^  p.  729,  ch.  81, 
art.  9  1002 


CONSTITUTION. 

Art.  1,811   165 

I  Art.  4,  8  1   149 

:  Art.  4,  8  la  145,  149,  1111 

I  Art.  9,  8  3  .523 

.\rt.  11.  8  2  146,  149.  UtO 

Art.  13   878 

BELLINGER   &  COTTON'S 

ANNOTATED  CODES  & 
STATUTES  1901. 

I  41   1088 

I  108   SU 

88  180,  181.  284.  et  fwi.. .  4W 

8  358    489 

88  400,  510   877 

S  788.  subd.  21   509 

88  8.^2,  859   K'm 

8  906    509 

88  13.16.  1856   493 

8  1400    165 

88  1505,  1643  480 

8  2010.       Amended  hv 

I,awH  1907,  p.  342    713 

S  2045    713 

8  2390    878 

8  3305.       Amended  by 

Laws  1903.  p.  125    523 

86  53.15,  5357.  5631.  5t!33, 

5634   ...VV.  516 

LAWS. 

1870,  p.  14   160 

1899,  p.  99   513 

1903.  p.  125    523 

190.').  p.  41   1.58 

1907,  p.  302,  8  1   524 

1907,  p.  342   713 

1807,  p.  888   145.  140 


UTAH. 

CONSTITLTION. 

Art  12,  8  7   1»» 

Art,  13,  88  2,  3,  12  IW 

COMPILED  LAWS  1»07. 

88  456x6-456x10    ISit 

88  1016,  1023,  1U:!7  

88  1576,  1607,  HKJ9,  1«11  411 

8  2057    3U«» 

88  3181,  3182   311 

88  3292.  3288   awt 

8  3301    114 

88  3304.  4056.  4IK1(t,  4t)H3, 

4565.  4574,  4575.  45M>.  .  9Ui» 

LAWa 

1907,  p.  126.  ch.  107  1^ 

WASRIHOTOir. 

CONSTITUTION. 

Art.  4,  8  4   7fA 

Art  12,  88  14,  16,  22  TJH 

BALLINGKUS  ANNOTAT- 
ED CODES  &  STATUTKS. 

8  4^  (Pierce's  Code,  i 
4330)    7t» 

8  4806  (Pierce's  Code,  f 
292)   iii;: 

8  4816  (Pierce's  Code.  • 

300)   HIT 

8  4817  (Pierce's  Code,  | 

301)   41.1 

8  4831  (Pierce's  Code,  8 

259)    !»■» 

8  4875  (Pierce's  Code.  |8 

332,  333)   (r*l 

88  4942  (Pierce's  Code.  | 

412)   «T0 

8  5058  (Pierce's  Code,  8 

075)   tlf  t 

88  5265.    5410  (IMerce's 

Code,  88  563,  848)   74U 

8  5527   (Pierce's  Code,  8 

1170)   111.-. 

8  6902  (Pierce's  Code.  8 

6104)   1170 

88  6008,    001-2  (Pierce'B 

Code,  86  908.  872)  

8  6800  (Pierce's  Code,  i 

2091)   tWi 

8  6850,  subd.  6  (IMerce's 

Code,  8  2103)  (W( 

8  7035   (Pierce's  Code.  | 

1554)   iSSi 

PIERCE  S  CODE. 
8   259   (Ballinger's  Ann. 

Codes  &  St.  8  4831)  Kxt 

8  292    (Ballineer's  Ann. 

Codes  &  St  8  4808). . .  1113 
8  300    (Ballinger's  Ana. 

Codes  ^  St.  8  4816)  1127 

8  301    (Ballinger's  Ann. 

Codes  &  St  8  4817)   41t> 

88  332,    333  (Ballinger's 

Ann.  Codes  &  St  8  -»75|  lVt« 
8  412    (Ballinger's  Ann. 

Codes  &  St  8  4942)  670 

8  563    (Ballinger's  Ann. 

C«des  &  St  8  62iS>   «4!i 

8  675    (Ballinger's  Ann. 

Codes  &  SL  8  5058)  tW» 

8  848    (Ballinger's  Aon. 

Codes  &  St  8  6410)   74!* 

88  908,    972  (Ballinger's 

Ann.   Codes  &   St.  81 

0008,  6012)   663 

8  1170   (BaUiQger's  Ann. 

Codes  &  St.  8  6!S27>  lll.-» 

88  1554,  2001  (Ballintcer's 

Ann.   Codes   &   St.  88 

6800,  7085)  fio» 
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I  2103   (BalliDger'B  Ann. 

Codes  &   St.   S  6850. 

snbd.  6).  669 

5  4330   QBamDgeT*s  Ann. 

Codes  &  St.  i  4650). ...  704 
i  6104  ffiallineer's  Ann. 

Codes  &  St  f  5802)....  670 
I  8688  827 


LAWS. 

1889-00.  p.  119,  S  8. 
Amended  by  Laws  1001, 
p.  50,  ch.  42;   88 


1001,  p.  50,  ch.  42   68 

1903,  p.  75.  ch.  59  327 

1003,  p.  120,  ch.  81,  f  1, 
subd.  4   87 

WTOMIMO. 

CONSTITUTION. 
Art.  1,  fi  10   122 

REVISED  STATUTES  1899. 

{  2090.  Amended  by 
Laws  1005.  p.  150,  ch. 
98,  i  4  688 


8  3335    601 

I  ^9  886 

§  4276.      Amended  br 
Laws  1008,  p.  78,  ch.  72  122 

f  4277    886 

H  4537,  4541   601 

§  5143   700 

S  5301     B88 

§§  5382,  5383   122 

LAWS. 

1903,  p.  78,  ch.  72  122 

1005,  p.  150,  ch.  98,  i  4. .  588 


STAY. 

Fending  appeal  or  writ  of  error,  see  Appeal 
and  Error,  S  485. 

STIPULATIONS. 

Between  district  attorn^  and  coonsel  for  ac- 
cused as  comttituting  plea  of  not  guilty,  see 
Criminal  Law,  S  3W). 

§  4.  A  bank  held  to  be  the  agent  of  a  de- 
fendant in  making  a  stipulation  with  plaintiff. 
— Voorbees  v.  Gelsei^Hendryx  Inv.  Co.  (Or.) 
324. 

I  8.  An  agreement  between  litlganta  held  to 
be  binding  upon  plaintiff  within  the  role  of 
court  requiring  such  agreements  to  be  reduced 
to  writiniL  and  rigned  ay  the  J^rty  to  be  bound 
therebT.--vooriiees  t.  Gfeiser-HenuTx  InT.  Co. 
(Or.)  m. 

I  17.  On  appeal  by  one  defendant,  a  stipula- 
tion attached  to  the  bill  of  exceptions,  signed 
by  appellant's  counsel  and  also  by  the  attorney 
who  appeared  for  plaintiff  and  for  appellant  s 
oodefendants,  was  binding  as  to  such  codefend- 
ants,  although  It  ^d  not  In  terms  stipulate  for 
them.— Walker  Bros.  t.  SUlris  (Utah)  114. 

STOCK. 

Oorporate  stock,  see  CorpoTatiwis,  H  116,  117. 

STOCKHOLDERS. 

Of  corporations,  see  Corporations,  S  188. 

STORAGE. 

See  Warehousemen. 

STREET  RAILROADS. 

See  Railroads. 

Carriage  of  passengers,  see  Carriers. 

H.  REOni^TION    AND  OPEBATION. 

J 75.  Municipal  ordinances  requiring  suit- 
e  and  seasonable  warning  to  be  given  of  the 
approach  to  crossings  of  street  cais  are  rea- 
siHUible  land '  proper  regulatloitf.— Denver  City 
Tramway  Co.  t.  Martin  (Oolo.)  836. 

I  85.  The  obligation  of  a  street  railway  com- 
pany to  look  out  for  peiBons  crossing  the  streets 
on  which  its  tracks  are  laid  defined.— Denver 
City  Tramway  Co.  v.  Martin  (Colo.)  836. 

§  99.  Hie  duty  to  look  and  listen  for  an  ap- 
proaching street  car  before  attempting  to  cross 
a  street  car  track.  Afid  to  depend  on  the  circum- 
stances of  each  case.— Denver  City  Tramway 
Co.  V.  Martin  (Colo.)  836. 

I  99.  The  law  held  not  to  impose  an  abso- 
lute duty  on  one  to  look  and  listen  for  an  ap- 
proaching street  car  before  attempting  to  cross 
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a  street.— Denver  City  Tramway  Co.  t.  Uartin 

(Colo.)  836. 

f  111.  A  municipal  ordinance  regulating  the 
operation  of  street  cars  held  competent  evidence 
In  an  action  by  one  injured  in  a  collision  with 
tt  street  car  sgalost  the  strejet  railway  company' 
for  the  negligent  operation  of  its  cars,  tiioiigli 
such  ordinance  is  not  pleaded.— Denver  City 
Tramway  Co.  v.  Martin  (Colo.)  836. 

f  111.  In  an  action  against  a  street  railway 
company  for  injuries  In  a  collision  with  a  car, 
a  munlmwl  ordinance  regulating  the  operation 
of  cars  held  admissible  under  ue  complaint- 
Denver  City  Tnmwoy  Co.  t.  Martin  (Colo.) 
836.  "*     .         .        ^  ' 

S  114.  In  an  action  against  a  street  railway 
company  for  Injuries  in  a  coltiBion  with  a  street 
car,  evidence  held  to  warrant  the  jury  in  find- 
ing that  the  company  was  guilty  of  actlonsble 
negligence.— Denver  City  Tramway  Co.  v.  Mar- 
tin (Colo.)  836. 

I  114.  In  an  action  against  a  street  railway 
company  for  Injuries  in  a  collision  with  a  street 
car,  evidence  held  not  to  show  that  the  driver 
of  the  vehicle  was  guil^  of  contributory  negli- 
gence.—Denver  City  Tramway  Ca  t.  Martin 
(Colo.)  836. 

STREETS. 

See  Highways ;  Municipal  Corporations,  ||  663- 
706.  766-821. 

STRIKING  OUT. 

Statement  of  facts  on  appeal  or  error,  see  Ap- 
peal and  Error,  If  569,  614. 

SUBLETTING. 

See  Landlord  and  Tenant,  §  209. 

SUBSCRIPTIONS. 

By  county  board  for  construction  of  biic^  see 

Bridges,  S  11. 
Ehiforcement  of  contribution  by  subscribers  luy- 

ing^  subscription  of  another,  see  Contribution, 

Persons  entitled  to  sue,  see  Parties,  |  7. 

i  10.  Where  a  sum  subscribed  was  In  excess 
of  the  required  amount,  the  liability  of  each 
subscriber  was  coiT-espondingly  reduced.— Los 
Angeles  Nat.  Bank  v.  Vance  (Oal.  App.)  58. 

S  12.  A  subscription  contract  Aeld  a  several, 
and  not  a  joint,  or  Joint  and  several  obligation 
on  the  part  of  the  subscribers. — Los  Angeles 
Nat.  Bank  v.  Vance  (Cal.  App.)  68. 

{  15.  A  railway  company  held  not  required 
under  a  b^nus  note  to  build  Its  road  Into  A., 
where  it  connected  with  a  road  running  into  A. 
— Hanna  v.  Mosher  (Okl.)  98  P.  368. 

SUBTERRANEAN  WATERS. 

See  Waters  and  Water  Courses,  H  105.  107. 
ft  Isdsxw  see  same  topic  &  secttoa  (I)  {^dMSVBrilv^ 
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SUIT. 

See  Actitni. 

SUMMARY  PROCEEDINGS. 

Recoveiy  of  possesBlon  b7  laadlord,  see  Land- 
lord and  Tenant,  SI  290;  201. 

SUMMARf  REMEDIES. 

On  appeal  bond,  see  Appeal  and  Bttm,  {  1237. 

SUMMONS. 

See  Process. 

SUPERSEDEAS. 

On  appeal  or  writ  of  error,  see  Appeal  and 

Error,  S  485. 

SUPPLEMENTAL  DECREE. 

In  action  to  eetablish  water  rights,  see  War 
ters  and  Water  Courses,  S  83. 

SUPPLEMENTARY  PROCEEDINGS. 

See  Execution,  |9  358,  3^ 

SUPPORT. 

Ot  children  on  divorce  of  parents,  see  Divorce, 
»  308-311. 

Validit;  of  contract  for,  as  dependent  on  cer- 
tainty, see  Contract^  |  9. 

SUPREME  COURTS. 

See  Courts.  S8  20&-251. 

SURPRISE. 

Ground  for  new  trial,  see  New  Trial,  H  96,  07. 

SURVEYS. 

Necessity  of  in  proceedings  for  establisliment  of 
highways,  see  Highwayst  I  63. 

SWINDLING. 

See  False  Pretenses. 

TAXATION. 

Act  providing  for  discovery  of  an  assessment  of 
property  not  listed  fbr  taxation  as  impair- 
ment of  vested  rights,  see  Constltotional  Law, 

8  106. 

Payment  of  taxes  to  sastain  adverse  posses- 
sion, see  Adverse  Possession,  |  03. 

Local  or  apecial  t<uie». 
See  Counties,  H  101.  104;  Municipal  Corpora- 
tions, i  9S6. 

Assessments  for  mnnicipal  improvements,  see 
Municipal  Corporations,  S9  407-469,  579. 

OooupatUm  or  privUego  iamet. 
See  Intoxicating  Uqnora,  |  61;  Ucenses,  H 

X.  NATUBC  Ain>  EXTENT  OF  POWER 
IN  OENERAI.. 

I  2.  The  taxing  power  is  one  which  knows 
no  stopping  place  until  it  has  accomplished  the 
purpose  for  which  it  exists.— Anderson  t.  Hit- 
terbuiCh  (Okl.)  1002. 

I  25.  Taxes  due  Oklahoma  Territory  prior 
to  statdiood,  on  account  of  omitted  proi>erty, 
heU  a  debt  under  the  schedule  to  Const.  S  3 


BEPOBTER. 


(Bunn'B  Ed.  i  452).  whidi  the  Legidatare  may 
make  pcovisloos  to  reeover^AodenKm  t-  Bit- 
terinsdi  ((Ma.)  1002. 

XL  COKrnXTJTIONAI.  BEQUIBE. 
MENTS  ANI>  RESTBICTIOHS. 

Presumptions  in  favor  of  validity  of  MtatnteB, 

see  Constitutional  Law,  {  48. 

S  40.  In  laws  for  the  assessment  and  col- 
lection of  taxes  on  omitted  proper^,  it  is  ani- 
formity  of  burden  that  is  required  by  oonsti- 
tutiona]  principles.— Anderson  t.  Ktterbnsdi 

(Okl.)  i<m. 

HI.  LIABIUTT  OF  PERSONS  ARB 
PROPERTY. 

(A)  PRIVATE  PERSONS  AND  PROPERTY 

IN  GENERAL. 

Act  providing  for  assessment  of  property  not 
Hated  for  taxation  as  revenue  bill  which  most 
originate  in  House  of  Bepreseutatives,  see 

Statutes,  {  6. 

%  109.  That  the  public  expenses  have  been 
paid  for  the  years  in  which  property  has  beeo 
omitted  from  taxation,  presents  no  ronstito- 
tional  ground  why  such  omitted  pn^rty  should 
escape  Its  due  share  of  taxation.— Anderson  v. 
Ritterbusch  (OU.)  1002. 

(B)  COBPOBATIONS  AND  COBPOBATE 
STOCK  AND  PROPEBTT. 

license  tax,  constitutionality  and.  validity,  see 
Licenses,  |  7. 

I  117.  The  word  "franchise,"  In  Const,  art 
13,  8  2,  when  considered  in  connection  with 
sections  3  and  12,  and  article  12,  {  7,  defioed. 
and  held  to  mean  the  right  granted  to  a  cor- 

giration  to  carry  on  a  specified  business.— 
lack  rock  Ciopper  Mln.  ft  Mill.  Ga  t.  Tingey 
(Utah)  180. 

(D)  EXEMPTIONS. 

S  251.  Under  Rev.  St.  1887,  {  1402,  as  adopt- 
ed by  Act  Feb.  10,  1809  (Seas.  Laws  1880,  (l 
221),  held,  that  it  is  a  question  of  fact  as  te 
whether  an  irrigating  canal,  ditch,  or  valer 
right  is  taxable  or  exempt — Swank  v.  Sweet- 
water Irrigation  &  Power  Co.  (Idaho)  297. 

V.  I.EVT  ARB  ASSESSMENT. 

(B)  ASSESSORS  AND  PROCEEDINGS  FOB 

ASSESSMENT. 

Impairment  of  vested  rights,  sea  OonstltutioB- 
al  Law.  §  106. 

J  310.  Act  May  20,  1908  (Sees.  Iaws  1907- 
OS,  p.  729,  c.  81,  art.  0).  held  not  Tepugnant  to 
CotisL  art  10,  S  19  (Bunn's  Ed.  1  285),  requir- 
ing an  act  levying  a  tax  to  specify  tlie  parpone 
for  which  levied.— Anderson  v.  Ritterbusch 
(Okl.)  1002. 

I  314.  Evidence  JbeM  insufficient  to  show  I  he 
appointment  of  a  county  assessor,  and  the  re- 
jecting the  applicatiw  of  one  eligible,  nadfr 
the  veteran's  preference  act,  a  violation  of  law 
by  the  coontr  commlsslmera.— Bay  r.  Miller 
(Kan.)  239. 

(C9  MODE  or  ASSESSMENT  IN  GEN- 
ERAL. 

S  362^.  A  retrospective  law  may  be  passed 
providing  for  the  reassessment  of  groasly  nn- 
dervalued  property.— Anderson  t*  Bittenmsek 
(Okl.)  1002. 

(E)  ASSESSMENT  BOLLS  OB  BOOKS. 

I  410.  Under  Counbr  Govemm«it  Act  1807 
(St  1897.  p.  S04.  &  sErn,  l  160.  subd.  7,  tb« 
county  assessor  cannot  delegate  hts  offldal  dut.T 
to  prepare  a  certified  copy  of  the  asseMment 
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roll  for  the  benefit  of  a  city  wlthia  the  coud- 
Alameda  County  t.  Dafton  (Cal.  App.)  85. 

(O)  BBVIBW,  OORRECTION,  OR  SBTTING 
ASIDE!  OF  A-88ESSHBNT. 

Jarisdiction  of  connty  eoait  in  proceediDgs  to 
assess  and  collect  taxes  on  omitted  property, 
see  Courts,  |  183. 

vnz.  ooLLEonoir  aks  emfoboe- 

aiElIT  AOAXHST  PEB80VS  OS 
PERSONAI.  PBOFERTT. 

(A)  COLLECTORS  AND  PROCEEDINGS 
FOR  COLLECTION  IN  GENERAL. 

S  549.  County  GoTernment  Act  189T  (St. 
1897,  p.  501.  c.  277),  |  160,  subd.  7,  contem- 
plated that  the  assessor  should  not  be  requir- 
ed to  do  extra  work  in  preparing  assessment 
rolls  (or  municipalities  at  his  own  expense. — 
Alameda  County  t.  Dalton  (Cal.  App.)  85. 

S  670.  Evidence  Aeld  to  warrant  a  finding 
that  a  county  assessor  did  not  let  an  indepena- 
ent  fwntract  for  making  a  cwtified  copy  of  the 
county  assessment  rolls  for  a  city,  but  that  he 
was  personalty  interested  therein.— Alameda 
County  T.  Dalton  (CaL  App.)  85. 

f  570.  Id  an  action  by  a  county  against  an 
assessor  for  violation  of  duty  in  letting  a  con- 
tract (or  the  making  of  the  assessment  roll 
for  a  city,  the  county  was  entitled  to  prove  by 
the  contractor  the  number  oC  days  he  was  em- 
ployed, the  names  of  his  assistants,  and  the 
amounts  paid  for  their  services. — Alameda 
County  T.  Dalton  (Cal.  App.)  85. 

ZX.  BAUE  or  I.Ain>  FOR  HOMPAT- 
ICENT  OF  TAX. 

Time  for  appeal  in  proceedings  to  vacate  tax 
foreclosure  judgment,  see  Appeal  and  Error, 
f  339. 

S  630.  Publication  of  a  delinquent  list  com- 
plying in  all  respects  with  Pol.  Code,  |  3764, 
IS  a  prerequisite  to  a  valid  sale  of  land  to  the 
«tate  for  taxes.— Warden  v.  Broome  (Cal.  App.) 
2.-»2. 

I  630.  Where  a  published  delinquent  list  un- 
der Pol.  Code,  3764-3705,  was  otherwise  cor- 
rect, except  that  the  amount  of  taxes,  penalties, 
and  costs  were  stated  as  (19.90,  instead  of  |19.- 
40.  for  which  the  property  was  sold  to  the 
state;  the  sale  was  void. — Warden  v.  Broome 
(Cal.  App.)  252. 

f  674.  The  holder  of  a  tax  deed  which  hns 
been  set  aside,  and  who  has  been  given  a  lien 
for  taxes,  may  rightfully  purchase  the  premises 
at  a  subsequent  tax  sale.— Ross  r.  Kelson  (Kan.) 
772. 

X  REDEHPTIOM  FROM  TAX  SAI.E. 

I  704.  Where  a  delinquent  tax  sale  is  held 
September  4,  1900,  a  final  redemptloa  notice, 
stating  that  lands  sold  must  be  redeemed  on  or 
before  September  4,  1903,  gives  full  three  years 
after  the  sale  for  redemption,  and  Is  not  void. 
— Michner  v.  Ford  (Kan.)  273. 

ZX.  TAX  TITUBS. 

(B)  TAX  DEEDS. 

8  757.  A  statement  in  a  tax  deed  showing 
that  it  was  improperly  issued  is  fatal,  although 
occurring  in  a  recital  not  required  fltetute.— 
Price  V.  BamhtU  (Kan.)  774. 

S  758.  A  compromise  tax  deed  held  void  on 
Its  (ace,  and  not  cured  by  the  five-year  limita- 
tion.—Lanning  V.  Brown  (Kan.)  771. 

I  77S.  Under  Pol.  Code,  |{  3764,  8765.  3767, 
8786,  a  tax  deed  by  virtue  of  section  3787  is 
not  conclusive  evidence  that  the  correct  amount 
of  taxes,  penalties,  and  oosts  for  whldi  th« 
property  was  to  be  aold  was  stated  In  the  de- 


linquent list  and  notice.— Warden  t.  Broome 

(Cal.  App.)  252. 

I  773.  That  a  date  named  in  a  tax  deed  fs 
out  of  harmony  with  other  recitals  held  not  to 
justify  the  assumption  that  it  is  a  clerical  error. 
—Price  V.  Bamhill  (Kan.)  774. 

S  788.  Whm  a  tax  deed  recites  the  amount 

the  grantee  paid  for  the  certificate,  and  the  final 
redemption  notice  gives  as  the  amount  neces- 
sary to  redeem  a  sum  In  excess  of  the  proper 
amount,  the  deed  will  not  be  invalid  if  the 
amount  of  tax  payments  made,  with  interest 
from  the  date  at  which  It  could  have  been  legal- 
ly paid,  equals  or  exceeds  the  sum  stated  in 
such  notice. — Michner  v.  Ford  (Kan.)  273. 

8  7SS.  A  tax  deed  reciting  that  It  is  based  on 
a  certificate  issued  for  the  itayment  of  the  taxes 
of  the  year  prior  to  that  in  which  the  taxes 
accrued  held  invalid  on  its  face.— Price  t.  Bam- 
hill (Kan.)  774. 

(C)  ACTIONS  TO  COXFIRM  OR  TRY 
TITLE. 

I  815.  The  rent  to  be  offset  against  a  claim 
for  permanent  improvements  and  taxes  paid 
by  one  in  possession  under  a  tax  deed  Is  to  be 
determined  from  the  cash  price  usually  paid 
for  like  premises.— Gibson  v.  Fields  (Kan.) 
1112. 

8  816.  Where  a  person  In  possession  under 
a  tax  deed  defeated  in  ejectment  claims  com- 
pensation few  permanent  improvements  and  tax- 
es, reasonable  rent  without  the  improvements 
should  be  sat  off.— Gibson  v.  FieldB  (Kan.)  1112. 

I  815.  The  plowing  and  reducing  of  wild 
lands  to  cultivation  held  a  permanent  improve- 
ment for  which  a  person  in  possession  under  a 
tax  deed  defeated  In  ejectment  Is  entitled  to 
compensation.— Gibson  v.  Fields  (Kan.)  1112. 

(D)  RIGHTS  AND  REMEDIES  OP  PURp 
CHASER  OF  INVALID  TITLE. 

8  834.  Under  Gen.  St.  1901,  88  6088.  508Q. 
held,  that  a  tax  sale  certificate  holder  bavins 
lawful  possession  cannot  be  aricted  until  paid 
for  bis  improvements.— Rosa  v.  Kelson  (Kan.) 

772. 

XH.  FORFEITURES  AND  PENALTIES. 

Retrospective  operation  of  statute,  see  Constitu- 
tional Law,  8  190. 

TECHNICAL  ERRORS. 

Affecting  determination  of  case  on  appeal  or 
writ  of  error,  see  Criminal  Law,  8  1186. 

TENANCY  IN  COMMON, 
n.  MvnrAXfRioHTS,  dutibs,  and 

UABIUTIES  OF  CO-TENANTS. 

Determination  of  rigbts  in  suit  with  others  in- 
volving appropriation  of  water  rights  in  pub- 
lic lands,  see  Waters  and  Water  Courses, 
8  83. 

I  15.  Where  a  tenant  In  common  recovers 
iudgment  in  ejectment,  held,  that  the  judgment 
determines  right  of  possession  to  the  whole 
premises,  and.  as  It  relates  to  the  commencement 
of  the  suit  title  by  adverse  possession  cannot 
be  acquired  pending  the  action  as  against  co- 
tenants  not  Buing.--Cass[n  v.  Nicholson  (Cal.) 
19a 

TENDER. 

Of  warehonas  receipts,        Warehousemen.  | 

25. 

8  16.  Certain  acts  held  to  excuse  a  tender.— 
Piaoek  t.  Batman  (Kan.)  771;  Same  v.  Zim- 
merman, Id. 
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TERMINATION. 

.Of  Bcmcy,  see  Priocipal  and  Aient,  }  48. 

TERMS. 

Of  courtB,  see  Courts,  |  66. 

Of  \9&se»,  gee  Landlord  and  Tenant,  ||  79-^. 

Of  olHce,  Bee  Officers,  S  49. 

TESTAMENT. 

See  WUls. 

THEFT. 

See.  Larceny. 

TIDE  LANDS. 

Salt  Igr  state,  see  Navleable  Waters,  |  S7. 

TIME. 

For  ptiriicvlar  acta  in  or  incidental  to  judicial 
proceettingt. 

Application  for  writ  of  habeas  corpus,  see 

Habeas  Corpus,  |  GO. 
Argument  of  coiinnel  In  rrlmlnal  prosecntiOD, 

nee  Criminal  Tjaw,  |  728. 
Filing  appeal  record,  see  Appeal  and  Emo-, 

U  622-624. 
Filing  case-made  on  appeal,  see  Appeal  and 

Error.  9  S64. 
For  takiuK  apiieol  or  suinK  out  writ  of  error, 

we  Appeal  and  Error,  (if  Saft-tTiti. 
Holding  court,  Hee  CouVts,  {  (V'k 
Notice  of  intention  to  move  for  new  trial,  see 

New  Trial,  S  123. 
Order  for  temporary  allowance  in  divorce  pro- 
ceedings, see  Divorce,  S  -10. 
Service  of  case-made,  power  of  judge  pro  tem- 

pore,  Bee  Judges,  f  ^ 

For  parficu/ar  actt  not  judicial. 
Claiming  exemptions,  see  Exemptions,  f  119. 
Foreclosure   of  mortgage   under  power,  see 

Mortgages,  f  345. 
Performance  of  contract,  see  Contracts,  if  211- 

216. 

Sesqiflslon  of  contract,  see  Contracts,  |  270. 

TITLE. 

Color  of  title,  see  Adverse  Possession. 
Dedication  affecting  title,  see  Dedication,  g  46. 
Of  statutes,  see  Statutes.  fS  105-125. 
Removal  of  cloud,  see  Quieting  Title. 
Sale  by  pergonal  representative  affecting  title, 

sec  Executors  and  AdministratorH.  S  I'^S- 
Tax  titles,  see  Taxation,  §S  757-8.'{4. 
Title  of  lessor,  see  Landlord  and  Tenant,  fi  6G. 
To  ofDce,  see  Olllrers,  {  82. 

TOLLS. 

For  use  of  improvements  on  navigable  waters, 
see  Municipal  Corporations,  |  l8. 

TOOLS. 

Liability  of  employer  for  defects,  see' Master 
and  Servant,  {«  101-121. 

TORTS. 

Causing  d^th,  see  Deatb,  §§  24,  31. 

Liahilitiet  of  particular  clisnca  of  peraont. 
See  Municipal  Corporations,  §§  735-821. 
Agents,  see  Principal  and  Agent,  §§  148-159. 
Kmploy^s,  see  Master  and  iScr\-ant,  Sf  306- 

3:f2. 

Kotaries  in  taking  acknowledgment,  see  Ac- 
knowledgment, i  48. 


REPORTER. 


Particuhir  tori*. 

See  False  Imprisonment,  t|  7,  8;  Forcible  En- 
try and  Detainer,  {g  2,  4;  Fraud;  Libel  and 
Slander;  Malicious  Prosecation;  Ne^igence; 
Nuisance;  Seduction,  |  17;  Trover  uid  Con- 
version. 

Maritime  torts,  see  Collision. 

Remeiict  for  torta. 
Measure  of  damages,  see  Damages,  li  108.  112. 

I  3.  An  let  whicb  does  not  amount  to  a  le- 
gal injury  cannot  be  actionable  becaase  it  is 
done  witb  a  bad  intent.— J.  F.  Parkinson  Co.  v. 
Building  Trades  Council  of  Santa  Clara  Comi- 
ty (Cal.)  1027. 

{  10.  Any  injury  to  a  lawful  business, 
whether  the  result  of  a  conspiracy  or  not,  heU 
only  prima  facie  actionable.— J.  F.  Parkinson 
Co.  V.  Building  Trades  Council  of  Santa  Clara 
County  <CalO  1027. 

TOWNS. 

See  Counties;  Municipal  Corporations;  Sdiools 

and  School  Districts,  §{  3(-120. 
Authority  of  township  board  to  subscribe  for 

construction  of  bridge,  see  Bridges,  |  11. 

TOWN  SITES. 

Wrongful  acquisition  of  deed  from  townsite 
commissioD  by  person  pretending  to  r^re- 
sent  voluntary  association,  see  Aasociatiuis, 
I  19. 


TRADE-MARKS  AND  TRADE-NAMES. 

IT.  INFRINOEBfEKT  AlfD  UICFAIB 
GOBCPETITION. 

(B)  WHAT  COMPETITION  UNLAWFUL. 

g  69.  Though  one  was  not  guilty  of  actual 
fraud  or  deception,  held,  he  will  be  enjoined 
from  conducting  a  hotel  under  the  same  name 
as  one  previously  established. — ^Martell  T.  St. 
Francis  Hotel  Co.  (Wash.)  1116. 

9  71.  Though  plaintiffs'  hotel  is  smaller  and 
cheaper,  keid  tbey  can  enjoin  defendant  from 
using  the  same  name  for  a  sttbaeqamtly  estab- 
lished hotel.-^Martell  v.  St.  Francis  muta  Co. 
(Wash.)  1116. 

(C)  ACTIONS. 

g  88.  Plaintiffs  held  entitled  to  have  defend- 
ant enjoined  from  conducting  a  hotel  under  the 
same  name  as  theirs,  though  buying  theirs  and 
its  good  will  with  knowledge  of  suit  by  their 
vendor  to  enjoin  defendant.— Martell  v.  St. 
Francis  Hotel  Co.  (WashO  1116. 

TRADE  UNIONS. 

Restraining  Intimidation  of  employes  by  labor 
onion,  see  Injunction,  |  lOL 

f  3.  The  word  "unfair,'*  as  used  in  the  rules 
of  a  labor  union  as  applied  to  the  attitude  of 
employers  toward  members  of  the  union,  de- 
fined.—J.  F.  Parkinson  Co.  v.  Building  Trades 
Council  of  Santa  Clara  County  (Cal.)  1027. 

g  4.  A  stockholder  in  a  corporation  is  not 
an  "employer  of  labor'*  wltbin  the  meaning  of 
a  by-law  of  a  labor  union  excluding  from  its 
memberNhip  persons  who  are  not  employers  of 
labor.— J.  F.  Parkinson  Co.  v.  Building  Trades 
Council  of  Santa  Clara  County  (Cal.)  1027. 

§  9.  In  an  action  to  restrain  a  latMr  union 
from  interfering  with  plaintiff's  business,  an 
iujunctitm  will  not  be  granted  on  a  mere  show- 
ing of  improper  acts  by  Individual  members  of 
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the  anion.— J.  F.  Parkinson  Go.  v.  Building 
Trndes  Conndl  of  SanU  C^ara  County  (Cal.) 
1027. 

TRANSCRIPTS. 

Of  record  for  purpoae  of  review,  lee  Appul 
»nd  Error,  |  607;  Criminal  Law,  {{  IWO- 
1127. 

TREES. 

Removal  of  shade  trees  municipal  anthor- 
itiea,  aee  Municipal  Corporations,  M  663,  078. 

TRESPASS. 

By  animals,  see  Animals,  i  94. 

Care  required  as  to  trespassers  in  operation 

of  railroad,  see  Kailroads,  }  350. 
Duty  of  railroad  company  to  keep  lookout  for 

trespassers,  see  Kaitroads,  8  3U9. 
In  Indian  lands,  see  Indians,  {  11). 
To  the  person,  see  False  Imprisonment. 

TRESPASS  TO  TRY  TITLL 

$iee  Ejectment 

TRIAL 

See  New  Trial;  Witnesses. 
Trial  .de  novo  on  appeal,  see  Appeal  and  Er- 
ror, I  800. 

Proceedingt  incident  to  triaU. 
See  Continuance. 

Fkitry  of  judgment  after  trial  of  issues,  see 

.fudgment.       11)7.  23J>. 
Plncp  of  trial,  see  Venue,  U  56-67. 
RigUt  to  trial  by  jury,  see  Jury.  8S  11-<14. 
Siiiiimoning  and  Impaneling  jury,  see  Jury.  § 

60. 

Trial  of  action§  hy  or  againat  particular  claaaoa 
of  persons. 

See  Depositaries,  |  11;  Municipal  Corpora- 
tions, i  821. 

Trial  of  particular  cinl  actions  or  proceedings. 
See  Ejectment.  $  100:  Negligence.  §  l.tO. 
For  compensation  due  from  city  for  construct* 

imc  public  work,  see  Municipal  (  orixirHtiunH, 

«  374. 

For  conversion  by  cnrrier,  see  Carriers,  §  04. 

For  delay  in  shipment  of  live  stork,  see  Car- 
riers. 8  229. 

For  injuries  caused  by  act  of  servant,  see 
Master  and  Servant,  8  3fi2. 

For  injuries  caused  by  defective  street,  see 
Municipal  Corporations,  8  S21. 

For  injuries  to  servant,  see  Master  and  Serv- 
ant. 88  286-280. 

For  removal  of  officer,  sep  Officers,  §  74. 

Suits  in  admiralty,  see  Collision,  8  149. 

Suits  to  try  tax  titles,  see  Taxation,  8  815. 

To  enforce  mechanic's  lien,  see  Mechanics' 
Liens,  I  290. 

Trial  of  criminal  protccvtiont. 
See  Criminal  Law.  SS  573-603.  633-860;  False 
Pretenses.  8  52;   Forgenr.  8  47;  Homicide, 
It  276-300;  Larceny,  8  ^7;  Rape,  88  5&.  60. 

m.  COURSE  AHP  OOWPUOT  OF 
TBXAI.  IK  OEHEBAI- 

NeceBslt7  of  bill  of  exceptions  to  review  re- 
marks of  judge,  see  Appeal  and  Error,  8 
647. 

On  trial  de  novo  on  appeal,  see  Appeal  and 
Error,  8  800. 

IT.  BEOEPTIOir  OF  ETIDEHGE. 

<B)  ORDER  OF  PROOF.  REBUTTAL,  AND 
REOPENING  CASE. 

i  68.  Where  after  trial  to  the  conrt,  it  takes 
the  pane  under  advisement,  and  a  party  on  the 


next  day  applies  to  Introduce  further  testimony, 
the  court  on  appeal  cannot  say  that  there  was 
an  abuse  of  discretion  in  excluding  it — Mich- 
ner  v.  Ford  (KanO  27a 

T.  AaOYTHEXTB  AKD  OOVDUOT  OF 

ooxmsEL. 

Objections  for  purpose  of  review,  see  Appeal 

and  Error,  8  207. 
On  hearing  on  appeal,  see  Appeal  and  Error, 

8  824. 

8  114.  In  an  action  for  injuries  from  de- 
fective street,  on  motion  of  defendant's  coansel 
for  an  instruction  that  certain  evidence  should 
not  be  considered  by  the  jury,  a  remark  by 
plaintifTs  counsel  that,  "if  defendant  had  not 
asked  that  instruction,  plaintiff  would  probably 
have  asked  it,"  held  not  objectionable. — Billini^ 
V.  City  of  Snohomish  (Wash.)  107. 

VI.  TAKING  CASE  OR  QUBSTIOK 
FROM  JURT. 

Presumptions  on  appeal  as  to  direction  of  ver- 
dict, see  Appeal  and  Error,  8  027. 

Review  of  questions  of  fact  on  appeal  from 
directed  verdict,  aee  Appeal  and  E^or,  8 

007. 

(A)  QUESTIONS  OF  LAW  OE  OF  FACT  IN 
GENERAU 

As  to  particvlar  facts,  issues,  or  suhiects. 

Cause  as  to  intoxicated  passenger,  see  Car- 
riers, 8  320. 

Extent  of  damages,  see  Damages,  8  206. 

Intent  of  person  making  gift  as  question  for 
jnrr.  see  Gifts,  8  ^■ 

Tinio  for  rescission  of  contract,  see  Contracts, 
g  270. 

In  particular  civil  actions  or  proceedings. 

Sue  Ejectment,  8  106;  Negligence,  8  136. 

For  conversion  by  carrier,  see  Carriers,  8  04. 

For  equitable  relief  against  judgment,  see 
Judgment.  8  463. 

For  mjuries  caused  by  act  of  servant,  see 
Master  and  Servant,  8  332. 

For  injuries  caused  by  defective  street,  see 
Municipal  Corporations,  8  821. 

For  injuries  caused  by  operation  of  railroad, 
see  Railroads,  SS  350,  400. 

For  injuries  to  passenger,  see  Carriers,  8  320. 

For  injuries  to  servant,  see  Master  and  Serv- 
ant, 88  286-289. 

For  removal  of  officer,  see  Officers,  8  74. 

To  recover  money  deposited  for  safe  keep- 
ing, see  Depositaries,  8  H- 

S  139.  The  nature  of  the  degree  of  proof  re- 
quired of  a  nlaintiS  to  establish  bis  case,  stated. 
— I'atty  V.  Salem  Flooring  Mills  Co.  (Or.)  621. 

§  130.  Where  the  only  question  is  whether 
one  saw  an  object,  it  is  for  the  jury,  if  there 
is  evidence  from  which  the  fact  may  be  found. 
—Palmer  v.  Oregon  Short  Line  R.  Co.  (Utob) 
680. 

8  140.  The  weight  and  credibility  of  the  evi- 
dence of  an  expert  is  to  be  judged  solely  by 
the  jury.— Carscallen  v.  Cceur  d^^lene  ft  St. 
Joe  Transp.  Co.  (Idaho)  622. 

8  142.  Where  the  conceded  facts  are  such 
that  reasonable  minds  may  differ  as  to  the 
conclusions  to  be  drawn,  the  question  is  for 
the  jury.— Still  v.  San  Francisco  &  N.  W.  By. 
Co.  (Cal.)  672. 

8  143.  The  trial  court  cannot  take  the  case 
from  the  jury  because  it  thinks  the  preponder- 
ance of  the  evidence  is  with  one  of  the  iwir- 
ties. — Messir  v.  McLean  (Waah.)  106. 

(C)  DISMISSAL  OR  NONSUIT. 

8  159.  Where  the  petition  states  a  caase  of 
action,  it  is  error  to  nismiss  the  cause  and  ren- 
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der  judrment  against  plaintiff  on  opening  atate- 
ment  oi  plaintiff's  counsel.— Sallivan  t.  Wil- 
liamBOD  (OU.)  1001. 

i  160.  Under  Comp.  Laws  1907.  M  3181, 
3182,  the  court  held  authorized  to  grant  a  roIuO' 
tary  oonsait  mi  plaintiff's  motion,  or  an  involun- 
tary nonsuit  on  defendant's  moUon.— Smalley 
T.  Rio  Grande  Western  Ry.  Go.  (Dtab)  311. 

S  163.  The  particular  gronnds  on  which  a 
motion  for  nonsuit  is  based  must  be  stated.— 
Smalley  v.  Rio  Grande  Western  Ry.  Co.  (Utah) 
311. 

I  164.  In  a  general  sense  motions  for  non- 
Hiiit  or  for  a  directed  verdict  talce  the  place  of 
a  dfimurrer  to  the  evidence,  and  are  governed 
by  the  same  principles.— SmaUey  t.  Bio  Grande 
Western  Ry.  Co.  (Utah)  311. 

I  165.  A  motion  for  nonsuit  admits  the 
truth  of  plaintiff's  testimony,  and  every  legiti- 
mate inference  of  fact  which  may  be  reason- 
ably deducible  therefrom.—Patty  T.  Salem 
Flouring  Mills  Co.  (Or.)  521. 

(D)  DIBEOTZON  OF  YEBDICT. 

Review  of  ruling  as  dependent  on  final  or  in- 
terlocutory character,  see  Appeal  and  Error, 
i  870. 

i  168.  On  a  final  submission  of  the  case, 
where  there  is  no  evidence  to  snitain  the  case 
of  the  party  having  the  affirmative,  it  is  proper 
for  the  court  to  direct  a  verdict  against  him.— 
^nalley  v.  Bio  Grande  Weatcm  By.  Co.  (Utah) 
811. 

5  169.  It  is  error  to  direct  a  verdict  against 
plaintiff,  where  there  is  evidence  tending  to  sup- 
port all  the  necessary  averments  of  bis  peti' 
tion.— Ilanna  v.  Mosher  (Okl.)  358. 

t  174.  The  failure  to  specify  grounds  for  the 
direction  for  a  verdict  held  not  to  Justify  a  re- 
veisal.— Smalley  v.  Rio  Grande  Western  Ry. 
Co.  (Utah)  811. 

I  174.  A  general  atatement  Md  not  to  speci- 
fy any  grounds  for  the  direction  of  a  veraict 
— Smalley  t.  Bio  Grande  Western  By.  Co. 

(Utah)  311. 

6  174.  The  rule  that  a  motion  to  direct  a 
verdict,  and  the  judge  In  malting  the  direction, 
should  specify  the  particular  grounds  justifying 
it  does  not  reqalre  the  movant  or  the  court  to 
state  the  reasons  supporting  the  grounds.— 
Smalley  t.  Bio  Grande  Western  Ry.  Co.  (Utah) 
311. 

I  174.  The  rule  reQuiring  the  qiedfication  of 
grounds  on  which  a  motion  for  a  nonsuit  is 
bafied  applies  to  a  motion  for  a  directed  verdict. 
— Smalley  v.  BIo  Grande  Western  By.  Go. 

(Utah)  311. 

S  176.  Where  defendants  moved  for  an  in- 
structed verdict  on  the  ground  that  plaintiff's 
evidence  shows  contributory  negligence,  the 
granting  of  the  motion  is  a  holding,  as  a  matter 
of  law,  that  plaintiff  was  gnilty  of  contribu- 
tor negligence. — Stewart  t.  Balfour  (Wash.) 

S  177.  The  failure  of  defendant  to  introduce 
evidence  after  the  denial  of  his  motion  for 
nonsuit,  and  a  motion  by  plaintiff  for  a  directed 
verdict,  held  to  submit  the  case  to  the  court.— 
Patty  V.  Salem  Flouring  Mills  Co.  (Or.)  521. 

f  178.  The  court  in  passing  ou  the  reanest 
for  a  directed  verdict  held  required  to  pass  on 
the  question  whether  the  evidence  justifies  its 
submission  to  the  jury.— Law  v.  Smith  (Utah) 
300. 

§  178.  In  a  negligence  case,  a  specification 
in  the  direction  for  a  verdict  held  ordinarily 
Hufficient.— Smalley  v.  Rio  Grande  Western  Ry. 
Co.  (Utah)  311. 


1  178.  In  a  negligence  case,  the  grounds  for 
a  directed  verdict  htld  sufficiently  Indicated.— 
ftmalley  t.  Rio  Grande  Western  E^.  Co.  (Utah) 
311. 

I  178.  In  an  action  for  negligence*  direc- 
tion of  a  verdict  for  defendant,  wltnont  anet^fy- 
ing  the  grounds  therefor,  held  insoffioent.-- 
Smalley  T.  Rio  Grande  Western  Ry.  Co.  (Utah) 
311. 

vn.  nrsTBUOTioifS  to  just. 

Harmless  error  in  givii^  or  ivfusing,  see  Ap- 
peal and  Error,  i|  1064-1068. 

Necessity  of  setting  out  evidence  in  appeal 
record,  to  review  instmctiona,  see  Appeal  and 
Error,  {  701. 

Objections  for  purpoae  of  review,  see  Appeal 
and  Error,  I  263. 

Ag  to  partieulor  iatuet  or  tuljectM. 
Measure  of  damages,  see  Damages,  S  216. 
Measure  of  danutfea  in  action  for  delay  in 
shipment  of  live  stodt,  see  Carriers,  |  220. 

Tn  particular  dvU  aciiont  or  proceedimgt. 
For  conversion  by  carrier,  see  Carriers,  fi  94. 
For  death  caused  by  operation  of  railroad,  see 

Railoads,  S  401. 
For  injuries  from  fire  caused  by  operation  of 

railroad,  see  Railroads,  i  485. 

(A)  PROVINCE  OF  COURT  AND  JUltT  IN 

GENERAL. 

8  186.  In  an  action  for  injury  to  an  employ^, 
an  instruction  that  he  admitted  that  he  knew 
the  danger  of  working  around  the  machine  on 
which  he  was  injured  was  properly  refused 
as  a  commenting  on  the  evidence.— OmA  t.  Pit- 
tock  &  Leadbetter  Lumber  Co.  (Wash.)  1130. 

S  191.  An  instructicHi  which  is  misleading 
as  applied  to  the  facta,  and  which  assumes 
facts  as  to  which  there  is  a  conflict  In  the  evi- 
dence, is  properly  refused. — Still  t.  San  Frau' 
Cisco  *  N.  W.  Ry.  Co.  (Cal.)  672. 

I  191.  An  instruction  as  to  the  effect  of  de- 
fendant's failure  to  produce  documents  in  re- 
sponse to  a  subpoena  duces  tecum  held  not  sub- 
ject to  the  objection  that  it  assumed  that  de- 
fendant had  withheld  documents.— Thomas  t. 
Foe  (Wash.)  663. 

I  104.  An  instruction  In  an  action  for  the 
death  of  a  street  car  passenger  held  erroneoii.% 
as  invading  the  province  of  the  juiy.— Benson  v. 
Tacoma  By.  &  Power  Co.  (Wash.)  G(Xi. 

(B)  NECESSITY  AND  SUBJECT-MATTER 

}  202.  A  request  to  direct  a  verdict  la  not 

a  request  to  charge,  but  is  a  motion  to  take 
the  case  from  the  jury,  aud  the  jury  must  render 
the  verdict  directed.— Smalley  v.  Rio  Grande 
Western  Ry.  Co.  (Utah)  311. 

(O  FORM,  REQUISITES,  AND  SUFFI- 
CIENCY. 

§  226.  An  oral  charge  of  the  court,  taken 
down  by  the  stenographer  in  the  employ  of 
both  parties  to  report  the  proceedings  in  the 
cause,  held,  in  writing  within  Laws  1903,  p. 
120,  c.  81.  i  1,  Bubd.  4.— Sturgemi  v.  Tacoma 
Eastern  R.  Co.  (Wash.)  87. 

%  228.  While  some  authorities  define  the 
words  "testimony"  and  "evidence"  as  technical- 
ly different,  in  common  ezpresalon,  even  in 
courts,  th^  are  used  synonymously,*  and  char- 
ges are  not  fauity  because  "testimony"  is  re- 
ferred to,  where  technically  "evidence"  might 
be  the  more  proper  term.— Jones  v.  City  of 
Seattle  (Wash.)  743. 

I  244.  Instmctiona  which  simply  have  the  ef- 
fect of  emphasizing  a  particular  portion  of  the 
evidence  are  not  to  t>e  commended. — Still  v.  San 
Francisco  &  N.  W.  By.  Co.  (Cal.)  672. 


Topics,  divisions,  &  section  (|)  NUMBERS  In  thU  Xndai.  *  Deo.  ft  Affisr.  Digs.  A  Sm^tsr  Jn< 

Digitized  by  VjOOglC 


agree 


INDEX. 


1241 


S  244.  An  instruction  held  improper  as  stn- 

fling  out  a  portion  of  the  evidence. — Still  v.  San 
'rancisco  &  N.  W.  By.  Co.  (Cal.)  672. 

(D)  APPLICABII/ITT  TO  PLEADINGS 

AND  EVIDENCE. 

I  260.  It  Is  not  error  to  refuse  to  give  an  In- 
Btrnction  submitting  matters  not  applicable  to 
the  issues  raised  in  the  pleadings  nor  sustained 
by  the  evidence.— Firat  Nat.  Bank  t.  Walworth 
(OkL)  917. 

i  251.  An  instruction  submitting  a  case  to 
the  jury  on  an  issue  not  within  the  pleadings,  is 
erroneous. — Oil  Well  Supply  Co.  t.  Johnson 
(Kan.)  381. 

S  251.  It  is  error  to  Instruct  ou  an  irrele 
rant  issue  not  raised  by  the  pleadings  when 
nnch  instruction  is  calculated  to  mislead  the 
jury.— Kingfisher  Nat  Bank  of  Kingfisher  *t. 
Johnson  (OU.) 

I  262.  Instracti<ms  that  the  liability  of  a 
mfniiu:  CMnpany't  mperlntandent  Sn  ehaiM  of 
its  mme  (or  injuriea  to  a  workman  fuTDished 
by  another  company  depended  on  his  knowledge 
of  the  workman's  use  of  a  dangerous  shaft  held 
inapplicable  to  the  facts.— Hagerty  v.  Montana 
Ore  Piui>duuiii|  Co.  qlfont)  648. 

(E)  REQUESTS  OB  PBATERS. 

t  2S5.  Mere  nondizection  held  not  error,  in 
the  absence  of  request  (or  ipedflc  instruction. 
— National  Mut.  Fin  Ins.  Co.  v.  Duncan  (Colo*) 
634. 

I  2S6.  Where  inatmctitma  hy  defendant  on 
contributory  negligence  were  erroneous  and  were 
rejected,  and  the  court  instructed  the  jury  that 
to  find  for  plalntifFs  they  must  be  satisfied  that 
defendant  caused  plaintiffs'  boat  to  sink,  without 
any  fault  on  the  part  of  plaintllb,  the  instruc- 
tion was  sufficiently  faTorable  to  defendant— 
Carscallen  v.  Cteur  d'Alene  &  St  Joe  Tnuasp. 
Co.  (Idaho)  622. 

S  260.  It  is  not  error  to  refuse  requested  in- 
structions substantially  covered  by  the  instruc- 
tions given. — ^Denver  City  Tramway  Co.  t.  Mar- 
tin (Colo.)  836. 

I  260.  In  an  action  for  personal  injuries 
against  a  mining  company  and  its  superintend- 
ent, an  instruction  held  properly  refused  be- 
cause covered  by  another  instruction  given.~ 
Flagerty  v.  Montana  Ore  Purchasing  Co.  (Mont) 
643. 

{  260.  Beqnested  instructiona  are  properly 
refused  where  the  same  points  are  fully  em- 
bodied in  the  general  charge.— Duskey  v.  Green 
Lake  Shingle  Co.  (Wash.)  99. 

(G)  CONSTKUCTION  AND  OPEBATION. 

{  205.  All  tiie  inatraetlons  ^Ten  must  be 
read  and  considered  a«  a  whole.— DauTer  City 
Tramway  Go.  t.  Martin  (Colo.)  836. 

S  295.  An  instruction,  informing  the  jury 
that  statements  by  counsel  in  argument  as  to 
'What  evidence  had  been  adduced  was  not  to  be 
eonsidered  by  the  jury  as  evidence,  held  not 
erroneous.— Thomas  t.  Fos  (Wash.)  663. 

I  296.  In  an  action  for  injuries  caused  hy 
operation  of  railroad  the  refusal  of  an  in- 
struction held  not  reversible  error  in  view  of 
the  subsequent  instructions  of  the  court. — 
Ijillard  T.  Chicago,  R.  I.  &  P.  Ety.  Go.  (Kan.) 
213. 

IX.  VEBDIOT. 

Assignment  of  errors  to  Terdtct,  see  Appeal 

and  Error,  {  731. 
Harmless  error,  see  Appeal  and  Error,  |  107(^ 


(A)  GENERAL  VERDICT. 

}  326.  A  party  has  no  right  to  have  the 
jury  polled  respecting  an  instructed  verdict. — 
Winn      Neville  (KanJ  272. 

(B)  SPECIAL  INTERROGATORIES  AND 
FINDINGS. 

In  action  for  injuries  at  railroad  crossing,  see 

Railroads,  {  362. 
To  enforce  mechanic's  lien,  see  Mechanics* 

Liens.  I  290. 

X.  TBUX.  BT  COTTBT. 

(B)  FINDINGS  OF  FACT  AND  CONCLU- 
SIONS OF  LAW. 

S  396.  Findings  of  fact  as  to  issues  made 
by '  the  croas-complaint  in  ejectment,  alleging 
a  resulting  trust,  held  not  sufficient- Pittock 
V.  Pittock  adaho)  719. 

{  395.  Findings  should  be  statements  only 
of  the  ultimate  nets  in  controTCTsy.- Lencat  v. 
Blombeiv  (Idaho)  723. 

S  895.  The  finding  of  ultimate  facts  includes 
the  finding  of  all  probative  facts. — Leggat  v. 

Blomberg  Udaho)  7^. 

i  396.  The  finding  of  a  reasonable  value  of 
plaintiff's  service  is  not  supported  by  an  admis- 
sion in  the  answer  that  defendant  believed  that 

Elaintiff  was  getting  ordinai7  commissions,  nor 
y  an  allegation  in  an  amended  onnplaint  aa  to 
reasonable  value  of  such  senrloea.— Myers  v. 
Helton  (Cal.  App.)  197. 

I  396.  Where  there  is  no  issue  as  to  a  par- 
ticular fact,  it  is  asnally  unnecessary  for  any 
finding  to  be  made  in  relation  thereto.— Boothe 
V.  Farmers'  &  Traders*  Nat  Bank  of  La  Grande 

(Or.)  509. 

S  397.  General  finding  that  all  the  material 
allegations  of  the  answer  are  supi>orted  by  the 
evidence,  and  that  the  material  allegations  of 
the  complaint  are  uosupported  thereby,  held  in- 
sufficient to  support  a  Jud^oent— Sterrett  v. 
Sweeney  (Idaho)  41& 

XI.  WAIVER  AND  CORRECTION  OF 
IRREGULARITIES  AND  ERRORS. 

S  419.  Error  in  denying  a  nonsuit  for  want 
of  testimony  upon  a  material  issue  is  waived 
by  defendant  proceeding  and  snpplying  the  de- 
fect by  evidence  introduced  by  him. — Lowe  v. 
San  iSrancisco  &  N.  W.  Ry.  Oo.  (Gal.)  678. 

S  419.  Where  defendant  entered  on  her  de- 
fense after  denial  of  her  motion  for  nonsuit  the 
Supreme  Court  on  appeal  would  review  all  the 
testimony  in  determining  the  case. — Dignam  v. 
Shaff  (Wash.)  1118. 

TROVER  AND  CONVERSION. 

Gonvenlon  by  forwarding  eompaiUes,  see  Car^ 
rlers,  U  94. 

I.  ACTS  CONSTITITTINO  CONVER- 
SION AND  UABILITT 
THEREFOR. 

Necessity  of  demand  as  prerequisite  to  liabil- 
ity ot  forwarding  company  for  failure  to  de- 
Urer  goods,  see  Carriers,  f  91. 

S  9.  Certain  acts  held  to  constitute  a  convert 
sioD  authorizing  an  action  therefor  without  de- 
mand.—Piazzek  T.  Harman  (Kan.)  771 ;  Same 
T.  fflmmennan.  Id. 

H.  ACTIONS. 

Against  sheriif,  control  of  action,  see  Sheriffs 
and  Constables,  f  135. 
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TRUST  DEEDS. 

See  Chattel  Mortgages;  Mortgages, 

TRUSTS. 

CombinatioDfl  to  moQ<^IIze  trade,  see  Monop- 
oliea,  I  16. 

Effect  of  tmet  on  limitation,  see  Limitation 
of  Actions,  i  103. 

I.  CBSATXOir,  EZISTENOE,  AHD  YAm 
XJDITY. 

(A)  EXPRESS  TRUSTS. 
t  1,  "TniBt"  defined.— Weltner  v.  Thurmond 
(Wyo.)  590. 

{  9.  A  deed  to  the  captains  of  an  Indian  tribe 
in  tmet  for  the  tribe  held  valid. — Ruddicit  t. 
Alberteon  (Gal.)  1045. 

8  34.  Where  the  evidence  was  insufficient 
to  establish  a  gift  inter  vivos  of  money  deposit- 
ed in  bank,  in  order  for  the  depositor  or  the 
hank  to  be  declared  a  trustee,  the  money  must 
hare  been  deposited  with  intent  to  create  a 
trust.— In  re  Hall's  Estate  (Cai.)  269;  Crocker 
V.  Hall.  Id. 

i  35.  A  contract  by  mortgagees  to  whom  the 
property  was  conveyed  to  sell  the  property  and 
account  to  the  moi^agor  for  any  surplus  held 
an  expreaa  trust.— Weltner  r.  Thurmond  (Wyo.) 
590. 

i  44.  Evidence  held  insufficient  to  require  a 
finding  that  money  was  deposited  In  a  bank  with 
the  intention  of  making  the  bank  or  the  deposit- 
or a  trustee  thereof  for  another.— In  re  Hairf 
Estate  (Cai.)  269 ;  Crocker  v.  Hall,  Id. 

S  81%.  Where  a  trust  created  by  a  deed  is 
invalid  for  any  reason,  the  title  remains  in  the 
grantor.— Ruddick  v.  Albertson  (Cai.)  1045. 

(B)  RESULTING  TRUSTS. 
Sufficiency  of  findings  of  tact  as  to  existence 
of,  see  Trial.  1  3^. 

§  63%.  A  resulting  trust,  being  one  which 
results  oy  implication  or  construction  of  law, 
does  not  fall  within  the  statute  of  frauds, 
and  mav  be  established  by  parol  evidence. — 
Pittoek  V.  Pittock  (Idaho)  719. 

8  79.  Where  two  persons  contribute  to  the 
purchase  price  of  land,  and  the  title  is  taken 
in  the  name  of  one  of  them  without  the  knowl- 
edge or  consent  of  the  other,  a  constructive 
trust  arises  in  favor  of  the  latter.— Moultrie  v. 
Wright  (Cai.)  257. 

I  79.  A  conveyance  of  land  to  one  for  mon- 
ey paid  by  another,  who  consents  to  the  con- 
veyance, creates  a  resulting  trust  in  favor  of 
the  latter.- Moultrie  v.  Wrigbt  (Cai.)  257. 

I  83.  Statement  of  how  a  resulting  trust 
may  be  created.— Pittock  v.  Pittock  (Idaho)  719. 

S  86.  The  presumption  of  a  resulting  trust 
in  favor  of  a  contributor  to  the  consideration 
for  a  conveyance  to  another  is  not  rebutted  by 
such  conveyance. — Moultrie  v.  Wright  (Cai.) 
257. 

f  86.  Under  Civ.  Code,  |  853,  a  resulting 
trust  is  presumed  in  favor  of  one  who  pays  a 
part  of  the  consideration  for  a  conveyance  to 
another.- Moultrie  v.  Wright  (Cai.)  257. 

f  87.  The  insufficiency  of  evidence  of  a  re- 
salting  trust  is  not  ground  for  excluding  evi- 
dence of  notice  thereof  to  a  party  dealing  with 
the  land.— Moultrie  v.  Wright  (C^l.)  257. 

S  87.  Evidence  of  a  grantee's  agreement  to 
hold  title  in  trust  for  a  contributor  to  the  con- 
sidfrntion  held  admiRRlble  to  prove  that  a  trust 
was  intended.— Moultrie  v.  Wright  (Gal.)  257. 

8  88.  Parol  evidence  is  admissible  to  prove 
a  n-Hulting  trust  arising  from  the  payment  of 


the  Gonsidvatlon  by  a  third  persfu  for  a  cod- 
veyance  to  another.— Moultrie  t.  Wrigbt  (CaLi 
257. 

S  88.  A  reaolting  trust  maj  be  established 
by  parol  evidenoe.-<Pittock  v.  Rttock  (Idabnt 

719. 

IV.  MAKAOEHElfT  AlVD  DZ8POSAI. 
OF  TRUST  PROFERTT. 

S  183.  Trustees  in  possession  hHd  duuge- 
able  with  rents  and  profits.- Weltner  t.  Tbor- 
mond  (Wyo.)  590. 

I  230.  A  mortgagor  ot  land,  charged  in  bis 
hands  with  a  resulting  tnut,  is  a  competpot 
witness  to  prove  that  tbe  mortgagee  took  with 
notice  of  the  trust- Moultrie  r.  Wright  (CkLf 

257. 

V.  EXECUTION  OF  TRUST  BT  TRUS- 
TEE OR  BT  COURT. 

I  283.  A  sale  by  a  cestui  que  trust  to  tbf 
trustee  of  tbe  tnut  propert?  Aeld  enforceable 
only  on  the  transaction  being  found  fair  aft<>r 
close  scrutiny. — Gassert  v.  Strong  (Mont.)  497. 

VII.  ESTABLISHMENT  AMD  EN. 
FOBCEBIEMT  OF  TRUST. 

(B)  RIGHT  TO  FOLLOW  TRUST  PROP- 
ERTY OR  PROCEEDS  THEREOF. 

i  357.  A  mortgage,  taken  with  notice  of  a 
resulting  trust  charged  on  the  land  is  subject 
to  the  trust.— Monltrie  t.  Wright  (Cai.)  25' 

(O  AOnONS. 

Jniisdiction  dependent  npon  situation  of  prop- 
erty, see  Courts.  ||  16,  19. 

^  362.  The  mere  existence  of  the  lien  of  a 
prior  mortgage  on  land  charged  with  a  resultins 
trust  is  not  a  bar  to  the  enforcement  of  lb** 
trust  as  against  parties  claiming  title  to  tbe 
land  free  from  the  trust.- Moultrie  T.  Wrigbt 
(Cai.)  257. 

'}  365.  What  may  be  laches  in  aiforciog  a 

constructive  trust,  as  against  a  party  dealing 
with  the  land,  msy  be  of  no  significance  in  cmm 
of  a  resulting  trust.- Moultrie  t.  Wright  (Oal.) 
257. 

S  365.  In  a  suit  to  enforce  an  express  trust, 
plaintiff  held  not  barred  by  laches.-— Weltner  v. 
Thuimond  (Wyo.)  590. 

S  366.   One  defrauded  of  property  in  conse- 

Suence  of  a  conspirscy  held  entitled  to  estab- 
sh  and  enforce  a  trust  against  the  oonspira- 
totB.  one  of  whom  holds  the  l^;al  title.— XSasaert 
V.  Strong  (Mont.)  497. 

(  371.  One  seeking  to  charge  a  trustee  witb 
a  breach  of  trust  held  required  to  state  in  hi» 
pleading  a  clear  case.— Burke  v.  Maguire  (Cai.) 

I  871.  A  complaint  in  an  actirai  by  legate«v 
against  the  admmiatrator  of  the  ezeemrix  heid 
not  to  state  a  cause  of  action  for  relief  in 
equity.- Burke  v.  Maguire  ((3al.)  21. 

8  372.  Evidence  of  a  grantee's  agreement  to 
hold  the  title  in  trust  for  a  person  who  paid 
a  part  of  the  purchase  price  held  material,  on 
tile  question  of  laches  in  enforcing  the  trust,  as 
arainst  a  party  dealing  with  the  land.— Monl- 
tne  V.  Wr^t  (Cai.)  257. 

i  375.  Trustees  having  taken  certain  proper- 
ty to  sell  and  account  lor  any  surplus  over  a 
certain  claim  to  plaintiff,  and  having  refused 
to  sell  the  property,  plaintiff  was  Kktitled  to 
a  judgment  tbat  the  property  be  sold  In  accord- 
ance with  such  agreement,  or  on  payment  of  tbe 
debt  and  accumulations,  tbht  tbe  land  be  trans- 
ferred to  him. — Weltner  v.  Thurmond  (Wyo.) 
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UNFAIR  COMPETITION. 

See  Tnde-Marks  and  Trade-Names,  H  60,  71. 

UNIONS. 

See  Trade  Unions. 

UNITED  STATES. 

Indians,  see  Indians. 

Publk  lands,  see  Public  Lands.  |$ 

T.  ACTIONS. 

United  States  as  party  to  action  for  recovery 
of  Indian  lands,  see  Indians,  }  27. 

UNITED  STATES  COMMISSIONERS. 

Disctiarge  of  accused  hj  commissioner  as  evi- 
dence of  want  of  probable  cause,  see  Ha- 
licioos  Prosecution,  |  24. 

UNLAWFUL  DETAINER. 

^ee  Forcible  Entry  and  Detainer. 
To  recover  possession  of  demised  premises,  see 
Landlord  and  Tenant.  S§  290,  201. 

USE  AND  OCCUPATION. 

§  The  action  held  one  for  the  value  of  the 
iifte  of  the  propertFi  sa  the  measure  of  dam- 
aifps  under  Rev.  Codes.  9  60uy,  for  wrongful 
CKf  iipation  of  real  estate.— Leyson  v.  Davenport 
<Mont)  641. 

VACANCY. 

In  office,  see  Officers,  8  49. 

VACATION. 

Of  courts,  see  Courts,  i  66. 

Of  judgment,  see  Judgment,  .fS  143,  366. 

Of  siile  of  property  for  assessm'ents  for  pub- 
lic improvements,  see  Municipal  Corpora- 
tiona,  I  579. 

VENDOR  AND  PURCHASER. 

See  Exchange  of  Property;  Bales. 

Purchasers  at  tnx  sale,  see  Taxation,  8  S34. 
Sale  of  tide  lands,  see  Navigable  Waters,  8  37. 
Sales  by  or  to  executors  or  administrators,  see 
Executors  and  Administrators,  |8  138-1^. 

Z.  BBQinUTEa  AlfP  VAXJDZTT  OF 
OONTBACT. 

Quieting  title  against  claim  under  option,  see 
Quieting  Title,  8  21. 

8  18.  An  agreement  by  an  agent  authorized 
to  sell  land  to  endeavor  to  sell  it  at  a  fixed  net 
price  to  the  owner  is  not  a  sufficient  considera- 
tion for  the  irrant  of  an  option  to  such  agent 
to  purchase  the  land  at  that  price  within  a 
certain  time.— Jolliffe  v.  Steele  (Cal.  App.)  544. 

8  31.  A  mistake  Jield  a  mutual  mistake  of 
the  parties  to  a  coutrnct  for  the  sale  and  pur- 
chase of  real  estate,  ju»tif.viuK  relief  in  equity. 
— Johnson  v.  Withers  (Cal.  App.)  42. 

II.  GOKSTRUCTION  AND  OPERA- 
TION OF  CONTRACT. 

8  73.  An  extension  of  time  within  which  a 
partial  payment  may  be  made  on  a  contract  for 
the  sale  of  real  estate  will  not  alone  modify  it 
as  to  future  psymeDts. — Prairie  Development 
Co.  V.  Leiberg  (Idaho)  616. 

8  73.  The  acceptance  of  a  partial  payment 
on  contract  for  sale  of  real  pstnte  at  a  place 


other  than  that  fixed  by  the  contract  held  not 
a  modification  thereof  as  to  future  payments. — 
Prairie  Development  Co.  v.  Ijeiberg  (Idaho)  616. 

HI.  MODIFICATION  OR  RESCISSION 
OF  CONTRACT. 

(A)  BY  AGREEMENT  OP  PARTIES. 

8  S2.  To  establish  a  subsequent  oral  agree- 
ment modifying  a  written  contract  for  the  sale 
of  real  estate,  the  evidence  must  be  clear  and 
satisfactory.— Prairie  Developmmt  Go.  v.  Lei- 
berg (Idaho)  616. 

8  82.  A  written  contract  for  the  sale  of  real 
estate  may  be  modified  by  a  subsequent  oral 
agreement.— Prairie  Development  Co.  v.  Leiberg 
Odaho)  616. 

(B)  RESCISSION  BY  VENDOR. 

8  97.  Vendor  in  land  contract,  executed  by 
giviufT  a  deed  on  receipt  of  note  and  mortgage, 
held  not  entitled  to  rescind  deed  because  mort- 

?age  was  defective  and  declare  original  contract 
orfeited  for  nonpayment  of  purchase  price. — 
Spedden  v.  Sykcs  (Wash.)  752. 

8  101.  Vendor  held  not  required  to  notify  the 
purchaser  of  his  intention  to  -declare  a  forfei- 
ture, unless  payments  are  made  in  accordance 
with  the  contract  of  which  time  was  the  essence. 
—Prairie  Development  Co.  v.  Leiberg  (Idaho) 
616. 

(C)  RESCISSION  BY  PURCHASER. 

8  123.   The  complaint  in   an  action  by  a 

Eurcbaser  to  rescind  a  contract  for  sale  of 
tnd  for  failure  of  title  held  defective.— Fo- 
heim  V.  Meyers  (Cal.  App.)  63. 

8  123.  A  vendpp  in  default  In  the  perform- 
ance of  the  conditions  of  a  contract  (or  the 
sale  of  land,  whereof  time  is  of  the  essence, 
and  who  has  not  tendered  the  bslance  of  the 
money  payable  under  the  contract,  cannot  on 
the  ground  of  failure  of  title  recover  a  pay- 
ment made  therennder.— Poheira  v.  Meyers 
(Cal.  App.)  66. 

IV.  PERFORMANCE  OF  CONTRACT. 

(D)  PAYMENT  OF  PURCHASE  MONET. 

8  186.  The  mere  fact  that  the  vendor  of  real 
estate  and  the  purchaser  were  negotiatinir  with 

reference  to  the  subject  of  the  contract  held  not 
to  relieve  the  purchaser  from  complying  with 
its  terms. — Prairie  Development  Co.  v.  Leiberg 
(Idaho)  616. 

8  186.  Where  a  forfeiture  of  a  real  estate 
contract  is  insisted  upon,  equity  will  inquire 
whether  the  conduct  of  the  party  led  the  pur- 
chaser to  refrain  from  complying  with  the  con- 
tract.—Prairie  Development  Co.  t.  Leiberg  (Ida- 
ho) 616. 

V.  RIGHTS  AND  T.TABIT.TTIES  OF 
PARTIES. 

(A)  AS  TO  BACH  OTHER. 

8  189.  While  a  vendee  in  possession  under  an 
exccntory  contract  of  sale  is  estopped  from 
denying  the  vendor's  title,  yet  when,  so  far  as 
the  vendee  is  concerned,  the  contract  is  execut- 
ed from  the  Ume  of  execntion,  be  may  assert  his 
adverse  possession  as  against  the  world,  includ- 
ing  bis  vendor.— Cassin  v.  Nicholson  (Cal.)  190. 

(B)  AS  TO  THIRD  PERSONS  IN  GENERAL. 

§  214.  A  contract  for  the  sale  of  land  held  so 
ambiguous  as  to  price  that  an  assignee  was  not 
in  default  for  his  failure  to  take  the  lots,  un- 
less informed  hy  the  vendor  as  to  the  exact  pur- 
chase price. — Lawson  v,  Sprague  (Wash.)  737. 

8  214.  Where  a  vendor  did  not  own  part  of 
the  lots  which  he  contracted  to  sell,  an  assignee 
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of  the  contract  held  not  liable  for  his  failare  to 
ace^t  the  lots,  and  not  bonnd  to  offer  to  per- 
form.—Lavsott  T.  Sprague  (Waah.)  787. 

(O  BONA  FIDE  PURCHASERS. 

i  229.  MisrepresentatiODa  of  a  vendor  relat- 
ing  to  matters  of  value  did  not  charge  the 
purchaser  to  further  inquire  as  to  title.— Ho- 
man  t.  Wayer  (CaL  App.)  80. 

{  232.  When  a  tenant  la  in  the  actual  pos- 
session of  real  estate  when  sold  by  bis  landlord, 
the  purchaser  is  chargeable  with  notice  of  the 
rights  of  the  tenant— Whithnm  t.  Lehmer 
(Old.)  361. 

S  233.  Under  Rev.  St  1887,  f  3001.  an  un- 
recorded deed  of  a  ditch  and  right  of  way  held 
void  aa  against  a  sabsequent  purchaser  in  good 
faith  whose  conveyance  wea  first  recorded.— 
Swank  T.  Sweetwater  Irrigation  &  Power  Qo. 
(Idaho)  297. 

VI.  REMEDIES  OF  VEHDOB. 

(O  ACTIONS  FOR  DAMAGES. 

Pleading  conclusions,  see  Pleading,  i  8. 

I  830.  Wher^  the  purchasers  of  land  took 
possession  and  removed  a  building  therefrom, 
and  refused  to  carry  out  their  agreement,  held 
they  were  liable  for  the  value  of  the  building, 
though  the  vendor  assented  to  Its  removal. — 
Twitchell  t.  Benjamin  (Wash.)  109. 

TXI.  BEMEEDIEa  OF  PUKOHASER. 

(A)  REGOVEBT  OF  PURCHASE  MONET 
PAID. 

I  SSK.  A  vendor  may  reserve  the  right  to  for-' 
feit  the  contract  and  retain  the  amounts  pajrabJe 
on  the  purchase  price,  upon  the  vendee's  failure 
to  perform.~Spedden  v.  Sykes  (Wash.)  762. 

VENUE. 

Of  criminal  prosecutions,  see  Criminal  Law»  S 
10& 

I.  KATUBE  OB  SUBJECT  OF  AOTIOX. 

On  bail  bond  by  county,  see  Bail,  |  85. 

III.  CHAirOE  OF  VEITDE  OB  FX.AOE 
OF  TBIAL. 

Change  of  venue  in  proceedings  under  laws 
relating  to  searches  and  seizures  of  intoxicat- 
ing liquors,  see  Intoxicating  Uguors,  g  251. 

Review  of  discretionary  rulings,  see  Appeal  and 
Error,  I  906. 

I  66.  The  appearance  of  a  substituted  party 
in  ejectment  held  not  so  to  change  the  action 
aa  to  necessitate  a  transfer  of  the  trial  to  the 
county  in  which  the  land  was  situated,  in  view 
of  Code  GIt.  Proc.  I  306,  providing  that  an  ac- 
tion may  be  brought  in  anv  county,  unless  de- 
fendant demand  trial  in  the  proper  connty.— 
Cassin  v.  Nicholson  (Cal.)  190. 

I  66.  An  affidavit  of  merita  on  a  motion 
for  a  change  of  venne  held,  insufficient  for  fail- 
ing to  state  that  the  facta  "of  the  case"  were 
stated  by  affiant  to  his  counsel.— Jensen  v. 
Dorr  (Cal.  App.)  45. 

S  6B.  An  affidavit  of  merits  on  a  motion  for 
a  change  of  venue  held  insufficient  for  failing 
to  state  that  the  advice  relied  on  had  been 
given  by  the  counsel  of  affiant— Jensen  Dorr 
(Gal.  App.)  45. 

S  67.  An  affidavit  on  motion  for  a  change 
of  venue  to  the  county  of  the  residence  of  de- 
fendant held  sufficient  to  show  that  defendant 
resided  In  such  county  at  the  commencement 
of  the  action.— Jensen  v.  Dorr  (Cal.  App.)  4'>. 


VERDICT. 

DlrectlnK  vudlct  in  civil  actloiii,  sm  IMnI,  H 

168-m 

Directing  verdict  !□  criminal  proaecDtlon,  See 

Criminal  Law,  |  753. 
In  civil  actions,  see  Trial,  |  325. 
In  criminal  prosecutions,  see  Homicide,  |  901 
Review  on  appeal  or  writ  of  error,  see  Amtetl 

and  Error,  §§  997-1004. 
Setting  aside,  see  New  Trial,  |S  6G-71. 

VESTED  RIGHTS. 

Protection,  see  Constitutional  Law,  i 

VETERANS. 

Prefexebee  to,  see  Offloen,  |  20. 

VICE  PRINCIPALS. 

See  hfaater  and  Senaat,  §|  108-19& 

VILUGES. 

See  Municipal  Corporatiras, 


See  Eleetiona. 


VOTERS. 


WAIVER. 


See  Estoppel. 

Of  obiveUoM  to  particular  act$,  {malrmmnti, 

or  proeeedimgt. 
See  Indictment  and  InformatI<Hi,  1 196;  Trial, 

Defect  tA  parties,  see  Parties,  |  96. 
Defects  in  pleading,  see  Pleading,  IS  402-423. 
Defects  In  proofs  of  loss,  see  Inauxance.  i  w&. 
Error  waived  in  appellate  court,  aee  Amieal  and 

Error,  S  1078. 

01  righU  or  remediet. 

See  New  Trial,  H  102,  104. 
Privilege  of  witness,  aee  Witnesses,  |S  219. 
Right  to  forfeit  insurance,  lee  Insurasce.  H 
877-395. 

Selection  of  exemptions,  see  Exemptions.  | 
Tender  of  warehouse  receipts  as  condition  to 
delivery  o£  goods,  see  Wardioasemeii,  {  23w 

WARDS. 

See  Guardian  and  Ward. 

WAREHOUSEMEN. 

Delivery  of  wheat  to  warehousemen  as  constitat- 
ing  aale  or  bailment,  question  lor  iorr,  sre 
S^les,  I  53. 

S  25.  Where  a  warehouseman  did  not  refu;* 
to  deliver  goods  to  the  owner  because  of  ih* 
letter's  failure  to  tender  the  receipt,  but  plat*^ 
his  refusal  upon  another  ground,  he  then-tiv 
waived  his  right  to  tender  the  receipt  t» 
a  condition  precedent  to  deliveiy.— DuSjr  v.  Wil- 
son (Goto.)  826. 

WARRANTY.  . 

By  Insnted,  see  Insurance,  H  264-282,  ftW. 

WATERS  AND  WATER  COURSES. 

See  Navigable  Waters. 

Ejectment  for  recovery  of  franchise  granted  by 
riparian  owner  for  use  of  water,  aee  Kj«H-t- 
ment,  |  6. 
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C    APPROPRIATION  OF  BIGHTS  IH 
PXTBLIO  ZANDS. 

Conclusions  in  pleading  in  an  action  to  mtnin 
interference  with  water  rights,  see  Pleading, 
ft  & 

S  2.  ^e  water  flowing  over  a  pabUc  domain 
is  a  part  thereof,  and  the  gOTemment  may  dis- 
pose of  its  riparian  interest  separate  from  the 
rest  of  its  estate.— Hough  t.  Porter  (Or.)  1083. 


S  4.  Rev.  Codes,  U  4840-4891.  regulating 
'ater  rights,  held  oaa  to  apply  to  appn^Ha- 
tions  on  public  land  of  the  United  States  or  the 


state  or  to  indlrlduals  haviiig  riparian  rights.— 
Prentice  T.  McEay  (Hont)  1081. 

S  4.  Rev.  St  n.  S.  B  2339,  2340  fU.  S. 
<'oinp.  St.  1901,  p.  1487;  Rer.  Codes,  |  4840 
et  seq.),  regulating  water  rights,  does  not  author- 
ize a  person  to  go  on  the  pnrate  property  of  an- 
otfaer  to  make  an  appropriation  except  07  con- 
demnation proceedings.— Prentice  v.  McKay 
<Mont.)  1081. 

5  4.  Act  Cong.  March  3,  1877,  c.  107,  19 
Stat.  377  (U.  S.  Gomp.  St.  1901,  p.  1548),  does 
not  aftect  rights  originally  giving  rise  to  the 
doctrine  ot  riparian  r^ta ;  that  Is,  for  domestic 
and  stock  requirements.— Hough  t.  Porter  (Or.) 
1083. 

S  4.  Act  (3ong.  March  3, 1877.  c.  lOT,  19  Stat. 
S77  (U.  S.  Comp.  St.  1901,  p.  1548),  held  a 
reservation  and  dedication  to  the  public  of  all 
water  rights  held  by  the  government  affecting 
uses  for  irrigation.- Hough  v.  Porter  (Or.)  1083. 

{  4.  Act  Cong.  July  20,  1866,  c.  262,  {  9,  14 
«tat  2u3  (U.  S  Gomp.  St.  1901,  p.  1437).  relat- 
ing to  the  priority  rights  and  appropriations  of 
water,  was  merely  a  recognition  of  rights  exist- 
ing at  the  time,  rather  than  the  creation  of  a 
new  one.— Hough  v.  Porter  (Or.)  1083. 

%  7.  Under  Act  March  11,  1903,  I  1  (Sess. 
Laws  1903.  p.  224),  held,  it  is  not  material 
whether  waters  are  seepage  and  percolating  wa- 
ters so  long  as  tliey  constitute  a  volume  of  wa- 
ter known  as  a  spring,  and  it  Is  subject  to  ap- 
propriation and  protected  by  Rev.  St  U.  B. 
i  2339  (U.  S.  Comp.  St.  1901,  p.  1437).— Le 
■Quime  v.  Chambers  (Idaho)  416. 

I  7.  Surplus  waters  remaining  after  domestic 
demands  01  riparian  owners  on  lands  entered 
after  March  3,  1877,  are  subject  to  appropria- 
tion.—Hough  V.  Porter  (Or.)  1083. 

!  0.  At  the  time  of  the  passage  of  Act  Cong. 
March  3, 1S77.  c.  107, 19  Stat  377  (U.  8.  Oomp. 
St.  1901,  Ik  liV48),  the  use  by  the  public  as  there 
r«>3erved  nad  reference  to  the  usual  mode  of 
making  appropriations  of  tlie  waters  of  streams, 
making  such  methods  a  part  of  the  act— Hough 
T.  Porter  (Or.)  1083. 

S  10.  An  owner  of  reclaimed  swamp  lands 
may  acquire  a  water  right  for  the  irrigation 
thereof.— Hough  v.  Porter  (Or.)  1083. 

I  10.  Reclaimed  swamp  lands  come  within 
the  sanie  law  as  to  irrigation  and  riparian  rights 
a»  other  agricultural  ]ands.-^ough  t>  Porter 
<0r.)  1083. 

I  12.  Any  process  is  sufficient  for  the  a[>- 
propriation  of  water  wiilch  retalts  in  successful 
application  of  water  to  a  ben^dal  use.— HougA 

T.  Porter  (Or.)  1083. 

I  13.  A  bona  fide  intention  to  devote  water 
to  a  beneficial  use  may  comprehend  tlie  use  to 
he  made  by  others  and  mi  lands  other  than  those 
-of  tiK  an>ropriator. — Hough  t.  Porter  (Or.) 
1083. 

I  14.  Settlement  on  land  bordering  on  a 
stream  held  notice  that  water  is  taken  for 
domestic  purpoaes,  but  a  diversion  or  notice  is 
necessary  to  appropriation  for  mining,  Irriga- 
tion, or  power.— Hough  v.  Porter  (Or.)  1083. 


S  18.  The  person  applyii^  the  excess  of  the 

quantity  to  which  adjacent  farm  may  be  entitled 
to  a  beneficial  nse  held  to  acquire  a  rested  right 
therein  from  the  time  steiw  are  taken  for  its 
use.- Hough  T.  Porter  (Or^  1083. 

I  18.  Rights  of  purdiaser  from  a  mere  squat- 
ter, claiming  nnder  doctrine  of  prior  appn^trla- 
tion,  relate  back  to  the  original  diversion.- 
^ough  T.  Porter  (Or.)  1083. 

I  18.  Where  a  person  files  on  land  under 
Desert  Land  Act  Cong.  March  3,  1877,  c  107, 19 
Stat  377  (U.  S.  Comp.  St  1901,  p.  1548),  and 
makes  an  affidavit  tliat  they  are  desert  in  char- 
acter and  unreclaimed,  he  cannot  assert  a  rlgiit 
to  water  for  irrigation  as  initiated  before  such 
entry.— Hough  v.  Porter  (Or.)  lOSS. 

f  18.  Ri^ts  of  tenants  in  common,  claim- 
ing water  right  through  the  constmctlon  of  a 
canal,  are  determined  by  the  capacity  of  the 
canal,  and  not  by  any  subsequent  diversion,— 
Hough  V.  Porter  (Or.)  1088. 

1  1&  Where  ditdi  is  constructed  with  reaaon- 
able  promptness,  the  diversion  of  the  water  re- 
lates back  on  the  commencement  of  the  work. — 
Hough  V.  Porter  (Or.)  1083. 

S  18.  The  right  of  an  appropriator  of  public 
water  cannot  be  tacked  to  that  of  a  mere  squat- 
ter, who  has  abandoned  his  land. — Hougn  t. 
Porter  (Or.)  108S. 

i  19.  Under  Desert  Land  Act  Cong.  March  8, 
1877,  c  107,  19  Stat.  377  (U.  S.  Oomp.  St  1901, 

S.  1548),  title  to  water  located  for  such  puraoses 
epends  on  a  bona  fide  prior  appropriation.- 
Hough  V.  Porter  (Or.)  1083. 

§  19.  Under  Desert  I^and  Act  Cong.  March 
3.  1877,  c.  107,  19  Stat.  377  (U.  8.  Comp.  St. 
1901,  p.  1548),  he  who  first  diverte  and  applies 
a  water  right  to  a  beneficial  use  lias  the  better 
right  thereto.- Hough  r.  Porter  (Or.)  1083. 

i  19.  Lands  acquired  after  Act  Cong.  March 
3,  1877,  c.  107,  1ft  Stat  377  (U,  S.  Comp.  St 
1901.  p.  1548),  were  accepted  witii  the  under- 
standing that  the  first  to  appropriate  waters  for 
specified  purposes  should  have  tbe  superior  right 
tbeieto.— Hough  v.  Porter  (OrJ  lOSS. 

{  19.  Rights  under  appropriations  of  sur- 
plus waters  vest  in  the  order  of  time  in  which 
the  water  has  been  diverted  to  a  beneficial  use. — 
Hough  V.  Porter  (Or.)  1083. 

9  20.  If  the  appropriation  of  water  from  a 
ditch  was  concurrent  with  settlement  upon  the 
land  above  the  ditch,  the  righte  of  the  appro- 
priator were  superior  to  the  riparian  ri^ts  of 
the  aetUer.— Davis  t.  CSiamberlain  (Or.)  151. 

i  20.  While  Irrigation  rights  are  to  be  award- 
ed according  to  priority  of  appropriation,  ripa- 
rian proprietors  cannot  be  deprived  of  sufficient 
water  to  meet  domestic  purposes,  nor  so  as  to 
render  the  stream  stagnant  or  injurious  to 
health.— Hough  t.  Porter  (Or.)  1083. 


where  a  person  enters  upon  land  held  by  an- 
other as  a  homestead  and  diverte  the  waters  and 
the  homestead  entry  Is  canceled,  a  subsequent 
entrymaa  takes  subject  to  the  water  approprla- 
tion.— Le  Quime  v.  Chambers  (Idaho)  415. 

i  21.  Where  an  entry  is  made  on  another's 
homestead  and  the  waters  thereon  appropriated, 
and  the  homestead  entry  Is  canceled,  a  sub- 
sequent entryman  held  to  take  subject  to  tbe 
water  appropriation,  the  original  entryman  not 
complaining,  and  the  government  having  assent- 
ed by  Bev.  St.  C.  8.  |  2339  (U.  8.  Comp.  St. 
1901.  p.  1437).— Le  Quime  v.  Chambers  (Idaho) 
415. 

{  21.  Settlers  on  public  land,  by  appropriat- 
ing water  for  irrigation,  acquire  a  right  thereto 
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against  aabsequent  aettlew.— Davis  v.  Chamber 
lain  (Or.)  154. 

S  21.  ThoDgb  laod  was  patented  prior  to  Act 
Cong.  Jaly  20.  1866,  c.  262,  1  9,  14  StaL  253 
(U.  S.  Comp.  St.  1901,  p.  1437),  protecting  the 
rights  of  prior  appropriations  of  wat&r  from 

?iiblic  land,  a  prior  appropriator  of  water  there- 
rom  would  be  protected  as  against  the  paten- 
tee;  the  statute  merely  leMgnizing  the  pre-ex- 
iating  rights  and  creating  new  ones.— Davis  v. 
Chamberlain  (Or.)  154. 

i  28.  As  between  parties  whose  wftter  rights 
are  adjudicated,  at  all  times  that  the  water  in 
controversy  ia  not  required  by  one  or  more,  it 
should,  when  needed  by  others,  remain  unin- 
terrupted  and  subject  to  their  use.— Hough  v. 
Porter  (Or.)  1083. 

S  23.  Where  water  is  conveyed  through  en^ 
natural  channel,  the  users  may,  when  practi- 
cable, without  prejudice  to  others,  let  the  waters 
diverted  commingle,  and  take  them  out  at  some 
other  point.— Hough  v.  Porter  (Or.)  1083. 

{  24.  The  term  "bead  of  water,"  as  used 
with  reference  to  water  for  irrigation  purpos- 
es,  Is  the  quantity  entering  the  intake  of  any 
canal  or  ditch.— Hough  v.  Porter  (Or.)  1083. 

{  24.  The  water  must  be  used  in  such  an 
economical  way  as  will  secure  the  neatest  duty 
avaOable.— Hough  v.  Porter  (Or.)  Wf^. 

§  24.  Beneficial  use  by  and  needs  of  the  ap- 
propriator, and  not  the  quantity  originally  di- 
verted or  the  capaci^  of  the  ditches  construct- 
ed, determines  the  limit  of  the  appropriator's 
rights.— Hongfa  v.  Porter  (Or.)  108S. 

I  24.  The  word  "inch,"  as  used  with  refer- 
ence to  water  for  irriicatiOD  purposes,  is  esti- 
mated on  the  basis  of  40  inches  to  one  "second 
foot."— Hough  V.  Porter  (Or.)  1083. 

S  24.  The  term  "duty  of  water."  as  used 
with  reference  to  water  for  irrigation  purpos- 
es,  means  the  qnantitr  essential  to  the  irriga- 
tion of  any  given  tract— Hough  v.  Porter  (Or.) 
1083. 

I  26.  Rights  to  the  use  of  water  may  be  In- 
itiated through  a  ditch  tapping  the  source  of 
water  supply  on  land  of  another,  on  which  no 
easement  has  been  acquired,  but  which  may  by 
the  owner  of  such  land  be  revoked, — Houeh  v. 
I'i>rter  (Or.)  1083. 

S  26.  A  right  to  use  water  through  a  ditch 
over  land  of  another  can  be  objected  to  only 
by  the  owner  of  the  land. — Hough  t.  Porter 
(Or.)  1083. 

§  27.  Appropriator,  claiming  a  prior  right 
in  a  ditch  constructed  for  drainage,  must  show 
it  was  also  intended  before  the  inception  of 
other  rights  for  Irrigation.- Hough  v.  Porter 
(Or.)  1083. 

I  27.  Owners  of  a  ditch  constructed  for  the 
purpose  of  dividing  the  waters  diverted  through 
it  are  tenants  In  common.— Hoiuh  v.  Porter 
(Or.)  1083. 

I  29.  Appropriator  not  using  the  full 
amotmfr  of  water  diverted,  any  subsequent  In- 
cresse  in  use  is  subject  to  intervening  rights. 
-Hough  V.  Porter  (Or.)  1088. 

8  30.  Where  water  has  been  appropriated  for 
tlie  irrijgation  of  land,  and  after  a  long  period 
ot  use  in  a  certain  manner  other  rights  attach 
to  the  stream,  a  change  in  the  appropriation 
may  not  be  made,  where  it  will  prejudice  oth- 
er appropriators.— Hough  v.  Porter  (Or.)  1083. 

i  30.  Parties  owning  rigbt  to  use  of  water 
may  use  any  ravine  or  hollow,  as  well  as  nat- 
ural channel,  In  transmission  to  the  place  of 
use.- Hough  T.  Porter  (Or.)  1083. 

8  30.   One  who  had  lost  land  cannot  change 
his  water  rights  therein  to  other  lands.— Hough 
Porter  (Or.)  1083. 


BSPORTER. 


I  30.  Where  right  to  water  is  acquired  by  a 

ditch,  and  users  elect  to  take  water  from  othrr 

goints,  due  allowance  must  be  made  for 
y  evaporation.— Hough  v.  Porter  (Or.)  1083. 

8  30.  The  water  rights  held  limited  to  tbe 
acreage  for  which  acquired,  unless  an  inciva^ 
thereui  will  not  materially  prejudice  otheni.- 
Hongta  V.  Porter  (Or.)  vm. 

8  31.   A  squatter  may  convey  his  inter-": 
in  a  water  right  with  his  interest  in  the  lun.I  | 
to  which  the  water  is  appurtenant. — Hough  \. 
Porter  (Or.)  1083. 

§  32.  The  right  to  the  use  of  water  ia  dui 
forfeited  for  noouser  alone,  short  of  the  pcri»: 
prescribed  by  the  statute  of  limitations  for  ml 
actions.— Hough  v.  Pwter  (OrO  1083. 

8  32.  Involuntary  abandonmoit  of  real  prop- 
erty cannot  work  a  forfeiture  of  water  nght* 
l^^^onsly  initiated.— Hough  t.  Porter  (OrJ 

8  32.  To  constitute  an  abandonment  of  a 
water  right,  there  must  be  au  iuteiK  to  •butdao 
and  actnal  failure  to  nse.— Hon^  v.  Porter  (Or.) 
1088. 

i  33.  In  water  suits,  the  trial  court,  when  ad- 
visable, may  enter  suiqilemental  decree  neti^ 
sanr  to  make  decree  of  appellate  court  effectitv. 
—Hough  V.  Porter  (Or.)  1083. 

f  S3.  In  water  suits,  where  parties  arr 
made  parties  and  served  with  summons,  and  act 
in  disregard  of  the  order  of  court,  it  may  ^itfatr 
enter  a  decree  as  uainat  their  interest,  or  im>i. 
as  it  deems  just— Hon^  t.  Porter  (Or.)  IttSi 

I  33.  Where  tenants  in  common  of  water  sar 
to  determine  their  rights  as  against  others,  their 
relative  rights  may  be  left  undeterminvd.^ 
Hough  V.  Porter  (Or.)  1083. 

S  33.  Testimony  examined,  and  held,  that 
from  one-third  to  two-thirds  of  an  inch  per  arn>. 
estimated  on  basis  of  40  inches  to  one  second 
foot,  is  ample  for  irrigation  of  lands  iavtdved. 
— Hoi^h  V.  Porter  (Or.)  108S. 

XL  KATITBAX.  WAXES  OOUBflSS. 

(A)  RIPARIAN  BIGHTS  IN  GENERAL. 

8  37.  The  reference  in  the  Code  to  riparian 
rights  constitutes  a  recognition  of  whatever  such 
rights  a  landowner  may  have,  but  does  not  es- 
tablish any  rule  in  respect  thereto. — Hough  v. 
Porter  (Or.)  1083. 

8  38.  Waters  in  a  stream  heU  not  m  water 
course,  so  as  to  create  riparian  ri^ts. — llou^ 

V.  Porter  (Or.)  1083. 

8  38.  After  high-water  channels  are  artifirial- 
ly  opened,  and  the  cuts  ooonecting  them  wiih 
the  main  stream  are  used  by  the  parties  open- 
ing them,  and  such  use  Is  acquiesced  in  u 
branches  of  the  main  stream  for  the  period  of 
limitations,  they  become  natural  channels,  and 
owners  of  land  adjacent  thereto  are  ^titled  to 
the  same  ri^ts  aa  those  on  the  main  disnnel. 
— Hough  T.  Barter  (OrO  1(^ 

8  42.  Every  riparian  owner,  regardless  of 
date  of  settlement,  is  entitled  to  water  necraary 
to  his  domestic  use  and  for  watering  bis  stork 
and  irrigating  his  garden.— Hoogh  t.  Porter 

(Or.)  10©. 

I  48.  Settlers  on  public  land,  by  asserting  thrir 
right  te  water  for  irrigation  by  priority  of  ap- 
propriation, thereby  waive  their  riparian  rights 
to  the  water.— Davis  v.  Chamberiain  (Or^  \7A. 

8  48.  Where  a  channel  has  been  closed,  and 
water  diverted  therefrom  during  the  low-watrr 
season  for  10  years,  it  loses  its  riparian  char^ 
acter  for  that  portion  of  each  year  for  which 
the  obstmetiim  occurred. — Hough  t.  Porter  (Or.) 
1083. 
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(P)  DIVERSION. 
CoDdusiveness  of  Judgment,  see  Judgment,  8 

r*su. 

Judgment  as  bar,  see  Judgment,  (  626. 

m.  SITBTERBAlfEAN  AMD  FEBOO- 
LATING  WATEBS. 

Construction  in  general  of  well-boring  contract, 
see  Contracts,  |  214. 

8  105.  Rule  reapectine  the  ose  al  water 
rights  stated.— Barr  t.  Maday  Rancho  Water 
Co.  (Cal.)  200. 

i  105.  An  appropriation  of  water  from  a 
common  water-bearing  strata  for  use  on  distant 
lands  not  sitnated  over  the  strata  held  subject 
to  reasonable  use  bj  the  owner  of  other  over- 
lying land  upon  which  he  has  neyer  used  water. 
—Burr  T.  NUclay  Rancho  Water  Co.  (Cal.)  2(50. 

S  106.  The  right  of  a  bradowner  to  a  quan- 
tity of  percolating  water  necessary  for  use  on 
the  tract  u  paramount  to  that  of  en  adjoining 
landowner  to  take  the  water  to  distant  land.— 
Burr  T.  Maclay  Bandio  Water  Go.  (Cal.)  260. 

8  107.  Power  of  the  court,  In  a  snlt  involv- 
ing  water  right  prioritiea,  stated. — Burr  t.  Ma- 
clay  Rancho  Water  Co.  (Cal.)  260. 

8  107.  Requirement  held  properly  embodied 
in  a  judgment  fixing  the  ngbta  of  adjoining 
landowners  to  take  percolating  water  frm  a 
common  underlying  basin.— Burr  t.  Maelay 
Rancho  Water  Co.  (Cal.)  200. 

VI.  AFPBOPRIATION  AlTD  PRE. 
SOBIPTIOK. 

Condemnation  of  light  to  appropriate  water,  see 

Bminent  Domain,  8  28. 
Inconsistent  defenses,  see.  Pleading,  8  OS. 
Matters  concladed  by  judgment  in 'proceedings 

to  determine  water  rights,  see  Judgment,  S 

715. 

8  127.  One  may  not  acquire  a  water  right 
on  the  land  of  another  without  acquiring  an 
easement  in  the  land.— Prentice  M^ay 
(Mont.)  1081. 

I  128.  The  act  of  1887  for  the  distribution 
of  Irrigation  waters  (Taws  1887,  p.  2»ro  is 
constitutional.— Mcl^n  ▼.  Farmers'^  Highline 
Canal  &  ReBerv(dr  Co.  (Colo.)  16. 

8  132.  Water  may  not  be  appropriated  to 
fill  a  series  of  small  reserroirs  or  laJces  in  which 
to  propagate  Bsh.— Windsor  Reservoir  &  Canal 
Co.  V.  Lake  Supply  Ditch  Co.  (Colo.)  720. 

8  133.  ".Appropriation"  defined.— Windsor  Res- 
erroir  ft  Canal  Co.  t.  Lake  Supply  Ditch  Co. 
(Colo.)  729. 

8  136.  When  all  of  the  water  of  a  stream 
has  been  appropriated  for  a  beneficial  use,  the 
state  engineer  cannot  legally  grant  to  a  subse- 
quent aiqplicant  a  license  to  use  the  same,  to 
tne  injary  of  plaintiff.— Lockwood  t.  Freeman 
(Idaho)  296. 

I  138.  A  use  of  water  is  not  adverse  until  it 
befHimes  hostile  to  another's  right  and  interferes 
with  such  rights  so  as  to  give  a  right  of  action 
for  the  unlawful  interference. — Davis  v.  Cham- 
berlain (Or.)  154. 

8  138.  Defendant  held  to  have  acquired  title 
in  water  rights  by  adverse  user.- Davis  v. 
Chamberlain  (Or.)  l.'>4. 

8  140.  On  an  issue  as  to  priority  of  water 
rights,  the  number  of  acres  lyin^  under  the 
ditch  which  it  is  proposed  to  irrigate  is  ma- 
terial, at  least  as  to  the  element  of  time. — 
Bates  V.  Hall  (Colo.)  3. 

I  140.  A  junior  appropriation  of  water  for 
storage  purpones  from  a  river  is  senior  as  to  all 

the  waters  of  the  river  as  against  all  subine- 


quent  approiiriators  for  storage  purposes. — Wind- 
sor Reservoir  &  Canal  Co.  v.  Lake  Supply  Ditch 
Co.  (Colo.)  729. 

S  142.  Priority  of  water  for  irrigation  can- 
not be  secured  by  a  temporary  storing  of  water 
for  immediate  irrigation  in  temporary  recep- 
tacles, forming  part  of  a  continuous  conduit 
for  carrying  water  from  the  stream  directly  to 
irrigate  lands. — Windsor  Reservoir  &  Canal  Co, 
V.  Lake  Supply  Ditch  Co.  (Colo.)  729. 

fi  142.  A,  s^tem  of  exchanges  of  water  be- 
tween reservoir  owners  could  not  be  sustain- 
ed, where  its  effect  would  be  to  convert  junior 
into  senior  rights.— Windsor  Reservoir  ft  Canal 
Co.  V.  Lake  Supply  Ditch  Co.  (Colo.)  728. 

8  142.  Vested  rights  to  the  use  of  water  can- 
not be  taken  away  and  granted  to  a  subsequent 
locator  by  the  state  engineer. — Lockwood  v. 
Freeman  (Idaho)  295. 

8  142.  An  appropriation  of  water  on  the  land 
of  another  not  by  condemnation  proceedings, 
prescription,  or  grant  held  a  mere  license  which 
was  revoked  by  the  landowner's  obstruction  of 
the  flow.— Prentice  v.  McKay  (Mont)  1081. 

8  142.  An  appropriation  of  water  is  limited, 
in  quantity  as  well  as  in  time,  to  the  extent  of 
the  appropriati(»i,  and,  where  water  was  taken 
from  a  ditch  for  mining  only  through  the  win- 
ter months  up  to  June  Ist,  the  right  of  appro- 
priation was  limited  to  that  period. — Davis  v. 
Chamberlain  (Or.)  154. 

8  143.  A  senior  reservoir  is  entitled  to  but 
one  filling  during  the  same  season  on  the  same 
priority  before  junior  reservoirs  are  filled  once, 
under  Mills'  Ann.  St.  88  2403,  2408.— Windsor 
Reservoir  &i  Canal  Co.  t.  Lake  Supply  Ditch 
Co.  (Colo.)  729. 

8  143.  "Gapacfty"  defined.— Windsor  Reser- 
voir &  Canal  Co.  T.  Lake  Supply  Ditch  Co. 
(Colo.)  729. 

8  1441^.  The  location  of  a  water  right  and 
the  filing  of  notice  thereof  does  not  give  any 
right  to  build  ditches  across  the  land  of  others 
until  the  easement  therefor  has  been  acquired.— 
Swank  v.  Sweetwater  Irrigatitm  &  Power  Co. 
(Idaho)  297. 

8  144^.  The  ownership  of  a  water  right 
does  not  necessarily  imply  that  the  ownership 
of  the  ditch  through  which  the  water  flows  is 
vested  in  the  same  person.— Swank  v.  Sweet- 
water Irrigation  ft  Power  C!o,  (Idaho)  297. 

f  1441^.  The  ownership  of  a  ditch  and  the 
ownership  of  a  water  right  may  exist  In  dif- 
ferent persons.— Swank  v.  Sweetwater  Irriga- 
tion ft  Power  Co.  (Idaho)  297. 

8  145.  Legal  owners  of  a  water  right  ftefd 
entitled  to  appear,  in  a  proceeding  by  the  equi- 
table owners  to  change  from  one  point  of  de- 
cision to  another,  and  consent  or  object  to  the 
proposed  change.— Bates  v.  Hall  (Colo.)  8. 

8  1^.  A  petitioner  for  a  change  of  a  water 
right  from  one  point  of  decision  to  another, 
nnder  Laws  1903,  p.  278,  c.  124.  must  show  a 
right  to  the  use  of  a  certain  quantity  of  water 
from  a  public  stream  for  irrigation. — Bates  v. 
Hall  (Colo.)  3. 

8  145.  Where  an  -alleged  original  decree  un- 
der Act  18S1  (Se!)s.  I^ws  1881,  p.  142),  estalp- 
linhing  water  rights  ia  a  stream,  and  the  rec- 
ord of  such  deoref,  under  section  21  (page 
154)  of  such  act.  did  not  correspond,  it  was 
the  court's  duty,  in  a  transfer  proceeding,  to 
determine  which  was  correct,  and  the  extent 
of  petitioners'  rights.— Bates  v.  Hall  (Colo.)  3. 

8  145.  In  a  proceeding  for  change  of  water 
rights  from  one  point  of  decision  to  another, 
the  court  should  ascertain  the  volume  of  peti- 
tioners' right  in  cubic  feet  per  second,  but 
should  not  determine  the  duration  of  petition- 
ers' use,  unless  such  duration  necessarily  re- 
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suits  in   an   anlarged   nse^Bates  t.  Hall 

(Colo.)  a 

§  145.  An  owner  of  water  rights  is  not  en- 
titled to  a  change  of  the  point  of  diversion  or 
place  of  use  under  Acts  1881,  I  2  (Sess.  Lavs 
1881,  p.  143),  if  BDch  change  will  injariousl^ 
affect  others,  and  the  injury  cannot  be  obviated 
hj  coDditions,  etc— Bates  v.  Hall  (Colo.)  8. 

S  145.  In  proceedings  to  change  the  point  of 
diversion  of  petitioners'  water  rights,  respond- 
ents held  entitled  to  show  that  petitioners*^  pro- 
posal, if  allowed,  would  result  in  a  change  of 
conditjons  adversely  affecting  than,  and  in  an 
enlarged  use  by  petitioners.— Bates  t.  Hall 
(Colo.)  S. 

}  145.  Respondents,  in  a  proceeding  to 
change  a  water  right  from  one  point  of  deci- 
sion to  another,  held  not  prejudiced  by  the 

court's  pemutting  the  holdera  of  the  legal 
title  to  the  right  of  one  of  the  petitioners  to 
come  in  and  consent.— Bates  v.  Hall  (Colo.)  3. 

I  145.  Change  of  place  of  storage  or  use  of 
water  for  irrigation  from  one  re8erv<dr  to  an- 
other is  analogous  to  a  change  of  place  of  use. 
— ^Windsor  Beeervoir  &  <^anal  Oo.  T.  Lake  Sup- 
ply Ditch  Co.  (Colo.)  729. 

I  151.  ^e  owners  of  a  mining  ditch,  who 
took  water  therefrom  for  irrigation,  by  leasing 
their  interest  therein,  abandoned  their  irriga- 
tion rights  in  the  ditch. — Davis  v.  Chamberlain 
(Or.)  154. 

I  152.  Parol  proof  of  possession  and  use  of 
a  water  right  for  irrigation  Is  prima  fade  evi- 
dence of  title.— Bates  v.  Hall  (Oolo.)  S. 

S  152.  Under  Act  1881  (Sess.  Laws  1881,  p. 
142),  regulating  water  rights,  a  decree,  fixing 
tlie  volume  of  water  in  a  ditch  and  the  rights 
of  owners,  held  not  void  for  failure  to  also 
fix  the  acreage  under  the  ditch.— Bates  v.  Ball 
(Colo.)  3. 

$  152.  Where  a  water  rights  decree  did  not 
fix  the  acreage  to  he  irrigated,  the  actual  use 
of  water  within  a  reasonable  time  after  the 
decree  held  relevant  to  determine  the  extent 
of  the  appropriation^Batee  v.  Hall  (Colo.)  3. 

S  152.  Rights  to  the  use  of  water  tor  irriga- 
tion are  of  such  importance  to  those  entitled  to 
take  from  a  common  source  that  courts  should 
exercise  great  care  in  granting  ez  parte  iu- 
j  unctions  affecting  such  ririits.— McLean  v. 
Farmers'  Highltue  Canal  &  Reservoir  Co. 
(Colo.)  16. 

S  152.  A  judgment  in  an  action  to  protect 
water  rights  held  invalid  as  depriving  certain 
consumers  of  the  use  of  water  without  an  ^por- 
tnnity  to  be  heard.— McLean  v.  Farmers'  High- 
line  Canal  &  Reservoir  Co.  (Colo.)  16. 

f  152.  In  an  action  against  irrigation  officers, 
held,  that  certain  consumers  should  have  been 
brought  in  as  parties  under  Mills'  Ami.  Code,  { 
Iti.— McLean  v.  Farmers'  Highline  Canal  &  Res- 
ervoir Co.  (Colo.)  16. 

I  152.  An  allegation  in  a  complaint  held  not 
to  help  the  statement  of  a  cause  of  action 
acaiost  wattf  officials.— McLean  v.  Farmers* 
Highline  C^nal  &  Reservoir  Co.  (Colo.)  16. 

I  162.  A  complaint  In  an  action  to  enjoin 
irrigation  officials  from  preventing  plaintiffs 
taking  water  from  a  ditch  held  not  to  state  a 
cause  of  action  in  view  of  1  Mills'  Ann,  St.  fi 
2448.— McLean  v.  Farmers*  Highlina  Canal  & 
Reservoir  Co.  (Colo.)  16. 

§  152.  Where  appellee  appropriated  two  wa- 
ter rights  at  different  times,  a  decree  awarding 
the  entire  amount  as  of  the  date  of  the  first 
appropriation  heU  erroneous.— Windsor  Reser- 
voir &  Canal  Co.  v.  Lake  Supply  Ditdi  Co. 
(Colo.)  729. 

I  152.  Question  of  excliauges  of  water  be- 
tween the  same  or  different  owners  of  reservoirs 


cannot  be  determined  In  a  statutory  action  to 
establish  priorities  of  rights  to  store  water  io 
reservoirs  of  the  district. — Windsor  Reservoir 
&  Canal  Co.  y.  Lake  Supply  Ditch  Co.  (Colo.) 


fi  152.  It  was  error  to  grant  two  reservoir 
priorities  of  the  same  capadty  and  date  to  the 
same  reservoir  resulting  from  the  same  act  of 
construction  and  storing. — Windsor  Resen'oir 
&  Canal  Oo.  v.  Lake  Supply  Ditch  Ca  (Colo.) 
729. 

S  152.  Evidence  held  Insufficient  to  sustain  a 
finding  of  an  appropriation  of  water  for  a 
specified  reservoir.— Windsor  Beaervoir  &  Canal 
Co.  T.  Lake  Supply  Ditch  Co.  (Colo.)  729^ 

I  152.  Complaint  held  to  authorize  an  in- 
junction at  the  suit  of  plaintiff  to  restrain  in- 
terfereoce  with  water  rights.— Lockwood  v. 
Freeman  (Idaho)  295. 

{  152.  Evidence  held  insufficient  to  show 
that,  on  a  specified  date,  plaintiff  and  her  pred- 
ecessors appropriated  100  inches  of  water  ap- 
gmring  at  a  spring^HUger  r.  Zabel  (Moat.) 

8  152.  Where  pleader  rellss  on  adverse  pos- 
session, and  evidetice  establishes  appropriation, 
his  rights  may  be  established  in  accordance 
with  such  showing.— Hoodi  t.  Porter  <Or.) 

1083. 

i  152.  On  estabHshment  of  prima  facie  claim 
by  adverse  user,  the  onus  thrown  on  the  party 
contesting  such  claim  held  fully  met  by  the  evi- 
dence.—Hough  T.  Porter  (Or.)  1083. 

I  152.  Evidence  held  sufficient  to  make  a 
prima  fat^e  case  of  adverse  user. — Hou^  v. 
Porter  (Or.)  1088. 

Tn.  OOHVBTAirCBB  AND  OOH- 
TBAOTS. 

{  156.  Effect  of  a  reservation  In  deeds  re- 
specting artesian  water  atated.— Burr  v.  Bladay 
Rancho  Water  Co.  (Cal.)  260. 

i  156.  The  right  to  the  use  of  water  for  Irri- 
gation is  real  estate,  and  the  vpopet  method  of 
carrying  title  thereto  is  far  deeo^-Batea  t.  HaU 

(Colo.)  3. 

S  156.  Reservation  to  a  grantee  of  a  priority 
or  appropriation  of  water  for  a  reservoir,  which 
bad  not  been  in  fact  acquired  by  the  grantor, 
did  not  estop  the  grantee  from  dalming  prior- 
ity for  a  subsequent  appropriation  for  such  m- 
ervoir.— Windsor  Reservoir  &  Canal  Oo.  t.  lake 
Supply  Ditch  Co.  (Colo.)  729. 

8  158.  A  covenant  in  a  lease  to  famish  water 
for  irrigation  held  not  complied  with  by  fnntish- 
ing  a  well  with  the  cap  looted,  so  that  water 
could  not  be  obtained  without  breaking  Um 
lock.-Smith  V.  Hicks  (N.  M.)  138. 

S  158^  In  an  action  for  breach  of  a  cove- 
nant in  a  lease  to  furnish  water  for  irrigation, 
evidence  held  snfllcient  to  support  a  Judgment 
for  plaintHf^mith  v.  Hicks  (N.  M.)  188. 

ZZ.  PUBUO  WATER  KUFPItT. 

Contracts  for  construction  of  manicipal  water 
works,  see  Municipal  Corporations,  |  358. 

Measure  of  damages  for  loss  of  crop,  from 
breach  of  irrigaooa  contract,  see  Damages,  | 

112. 

(B)  IRRIGATION  AND  OTHER  AORICCL- 
TURAL  PURPOSES. 

Bona  fide  purchaser  of  ditches  and  rights  of 
way,  see  Vendor  and  Purchaser,  (  233. 

Exemption  from  taxation  of  irrigation  canals 
and  appurtenant  rights,  see  Taxation.  |  2.~>1. 
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WAYS. 

Private  rights  of  way.  we  Easements. 
Public  way&  see  Higfawars:  Municipal  Oor- 
pontlon^  li  063-705.  76&-«21. 

WEAPONS. 

Seardi  of  person  for  concealed  weapoMt  in- 
cidental to  arrest,  see  Arrest,  {  71. 

WIDOWS. 

Dower,  aee- Dower. 

WILLS. 

See  Executors  and  Administrators. 
Construction  and  execution  of  trusts,  see  Trusts. 
Parol  or  extriurie  ertdenee^  see  Evioence,  I  443. 

PBOBAT&  BITJ 

AMD  AmnJLMWrT. 

(A)  PBOBATB  AND  RBTOOATION  IN 
GENERAL. 

J 211.  It  was  as  much  an  executor's  duty  to 
low  testator's  implied  direction  to  talce  all 
necessary  steps  to  procure  probate  of  the  will 
as  to  penbrm  asr  other  direction  thereunder.— 
In  n  RiTlere's  Atate  (CaL  App.)  46. 

(U)  OPBBATION  AND  BFrECT, 

I  421.  The  only  remedy  for  certain  fraud 
in  procuring  the  probate  of  a  will  held  a  pro- 
fieedlne  to  contest  the  will  and  rerotae  the  pro- 
bate fkereof,  wUdi,  under  Code  Civ.  Proc  | 
1827,  may  be  began  wltUn  a  year  after  such 
probate.— Del  Campo  t.  CamarUlo  (Cal.)  10^ 

I  421.  Where  a  court  of  probate  Jurisdiction 
In  a  proceeding  for  that  purpose  admitted  a  will 
to  probate,  the  devisee  therein  cannot  be  de- 
clared a  trustee  in  favor  of  the  heirs  because 
of  fraud  produced  before  the  court  at  ttie  time 
of  the  hearing  for  the  probate  of  the  will.— 
Campo  T.  Camarillo  (Chi.)  1019. 

f  421.  An  order  admitting  a  will  to  probate 
cannot  be  vacated  by  a  conrt  of  equity  for  direct 
fraud  in  establishing  It— Del  Campo  T.  Camaril* 

lo  (CaL)  1049. 

I  427.  A  valid  and  effectual  probate  of  a  will 
operates  to  establish  the  will  according  to  its 
tenoii^Del  Oampo  t.  CamarUlo  (CaL)  10^ 

TZ.  OONSTRVOTIOy. 

(A)  GENERAL  BULES. 

S  448.  The  taw  fiivorBtestacr.— InrvBlvlere's 

Bstate  (Cat.  App.)  46. 

S  458.  A  word  or  phrase  occurrinft  in  a  will 
nme  than  once  is  presumed  to  be  always  used 
in  the  same  sense,  unless  the  context  shows  a 
different  meaning,  and  by  Civ.  Code,  f  1323, 
the  meaning  of  ambiguous  parts  may  be  ex- 
plained by  reference  thereto  in  another  iwrt  of 
the  will.— In  re  Vogt's  Estate  (Cal.)  265. 

f  472.  Where  the  words  of  a  will  in  the  first 
instance  indicate  an  intent  to  malce  a  deer  gift, 
such  gift  is  not  to  be  cut  down  by  anr  aubse- 

auent  provisionfl  wliich  are  of  Indefinite  or 
oabtful   expression.- In  re  Richards'  Estate 
(Cal.)  528;  Granger  t.  Richards,  Id. 

S  490.  It  will  be  presumed  that  testator 
knows  that  he  ia  unable  to  dispose  of  big  wife's 
interest  in  the  commnnity  property,  and  that 
be  tioes  not  intend  to  dense  such  mterest.— In 
re  Vogt's  Estate  (Cal.)  265. 


(B)  DESIGNATION  OF  DEVISEES,  AND 
LEGATEES  AND  THEIR  RESPEC- 
TIVE SHARES. 

f  496.  A  vrill  construed,  and  held  that  under 
CiT.  Code.  8f  1325,  1840,  certain  words  referred 
to  the  divorced  wife  of  a  beneflciaKj^In  re 
Gruendike'B  Estate  (Cal^  1057. 

(E)  NATCBB  OF  ESTATES  AND  INTER- 
ESTS CREATED. 

I  614  ▲  will  fteM  to  devise  a  life  esUte  with 
rmainder  over.— Bower  t.  Hurlbut  (Kan.)  7^ 

VIZ.  RIGHTS  AND  LIABILITIES  OF 
DETISEES  AND  LBGATBBS. 

(A)  NATURE  OF  TITLE  AND  RIGHTS  IN 

GENERAL. 

Pleading  In  avoidance  of  limitations  in  action 
by  benefidary  for  recover  of  bequest,  see 
Umitation  of  Actions,  |  IV^. 

i  718.  One  cannot  hold  property  under  a 
will,  and  seek  to  have  it  declared  void.— Del 
Campo  r.  Camarillo  (Cal.)  1049. 

(D)  ELECTION. 

{  782.  Where  the  intent  of  testator  to  dis- 
pose of  all  of  the  community  property  by  will 
Is  dearly  shown,  his  widow  will  be  required 
to  choose  between  the  proviaiona  of  the  law 
and  those  of  the  will.— In  re  Vogt's  Estate 
(Cal.)  265. 

S  782.  Will  hOd  to  dispose  of  the  mtire 
community  estate.— In  re  Vogt's  Estate  (Cal.) 
205. 

(H)  VOID,  LAPSED.  AND  FORFEITED  DE- 
VISES  AND  BEQUESTS,  AND  PROP- 
ERTY AND  INTEREJSTS  UN- 
DISPOSED OF. 

I  856.  A  will  construed,  and  held,  'that  the 
persons  to  whom  tlie  residuary  estate  was  given 
were  not  legatees,  within  the  clause  providing 
for  the  disposition  <4  ahaies  of  deceased  lega- 
tees.—In  re  Ridiardi'  EaUte  (CaL)  628;  Gran- 
ger T.  Riduuds,  Id. 

WITNESSES. 

See  Depositions;  Evidence. 
Experts,  see  Evidence,  U  471-646. 
Opinions,  see  Evidence,  H  471-546. 

X.  ATTENDANCE  PRODUOTIOIT  OF 
DOOVMENTS,  AMD  COBE- 
FBNSATXON. 

i  21.  Rev.  St  1887,  S  (^165,  authorizing  im- 
prisonment until  one  in  contempt  performs  cer- 
tain act,  keld  applicable  to  the  probate  court.— 
Ex  parte  Nlday  CEdaho)  84S. 

n.  COMPETENGT. 

(A)  CAPACITY  AND  QUALIFICATIONS 
IN  GENERAL. 

f  61.  Under  Pen.  Code,  S  1322.  held  that,  if 
witness  was  defendant's  wife  at  the  time  of  an 
assault,  she  was  competent  to  testify,  but  that, 
if  she  was  not  then  his  wife,  but  became  such 
thereafter,  she  was  incompetent.— People  T. 
Johnson  (Cal.  App.)  682. 

(O)  TESTIMONY  OF  PARTIES  OR  PER- 
SONS INTERESTED.  FOR  OR  AGAINST 
REPRESENTATIVES.  SURVIVORS.  OR 
SUCCESSORS  IN  TITLE  OR  INTEREST 
OF  PERSONS  DECEASED  OR  INCOM- 
PETENT. 

J 165.  Testimony  hetd  properly  excluded,  as 
Btlng  to  a  transaction  with  a  deceased  per- 
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son  and  acalost  ber  inceeawr  in  intei«st— 
Smith  T.  Soott  (WaBh.)  768. 

(D)  CONFIDENTIAL  RBLATX0N8  AND 
PRIVILEGED  COMMUNICATIONS. 

i  200.  An  attorney  held  not  warranted  In  a 
refusal  to  produce  certain  letters  on  the  ground 
that  the  same  were  privileged. — Ex  parte  Niday 
(Idaho)  845. 

S  202.  A  conversation  showing  an  intent  to 
deliver  a  deed  deposited  with  a  third  person  for 
delivery  on  the  grantor's  death  is  not  such  a  con- 
fidential communication  between  the  grantor 
and  bis  attorney  as  to  be  privU^ed.— Maxwell 
V.  Harper  (Wash.)  75a 

I  219.  Under  MiUi*  Ann.  St.  \  4824,  an 
attorney  is  not  precluded  from  testifying  as  to 
his  understanding  of  a  transaction  between  the 
attorney,  the  client,  and  a  third  person,  where 
such  Client  has  testified  to  bis  own  version  of 
the  affair.— Feamley  v.  Feamley  (Colo.)  819. 

f  222.  An  attorney  declining  to  answer  a 
guestioD  because  privileged  within  Rev.  St.  1887. 
I  5958,  Bubd.  2,  has  tbe  Durden  to  show  the  privi- 
leged  character  of  the  communication. — Ez  parte 
Nlday  (Idaho)  845. 

S*222.  The  rule  placing  the  burden  upon  an 
attorney  declining  to  answer  a  question  as 
privileged  within  Rev.  St  1887,  S  5£^  subd.  2, 
to  show  the  privileged  character  of  the  com- 
manicatioDs,  held  to  devolve  upon  him  the  neces- 
sity of  showing  the  relatioa  existing  between 
him  and  the  client.— Efx  parte  Nidi^  (Idaho) 
845. 

m.  EXAMXHATIOK. 

Harmless  error,  see  Appeal  and  Error,  |  lOlS. 
Review  of  discretionary  mllngi,  we  Appeal  and 
Error,  |  971. 

(A)  TAKING  TESTIHONT  IN  GENBRAL. 

S  248.*  Use  of  improper  tense  by  witness  held 
not  to  render  his  statement  inadmisstble.— Fear- 
on  V.  MuUios  (Mont.)  650. 

{  248.  Answer  of  witness  held  respondve.— 
Fearon  t.  Mnlllns  (Mont)  650. 

8  255.  In  an  action  between  partners  (or  an 
accounting,  plaiatiff  niay  use  the  partnership 
books  to  refresh  his  recollection  as  to  details 
of  the  partnership  business,  though  the  entries 
in  the  books  were  made  by  defendant,  who 
was  present  In  court.— Alexander  t.  Wellington 
(Colo.)  631. 

(B)  C!BOSS-DXAHINATION  AND  RB^ 
EXAMINATION. 

{  267.  The  trial  coart  in  a  criminal  case,  held 
not  to  have  abased  its  discretion  in  limiting  the 
extent  of  the  cross-examination. — People  t. 
Smith  (Cal.  App.)  546. 

8  267.  The  right  of  the  conrt  to  control  and 
limit  croBs-exami  nation,  stated.— People  t.  Smith 
(Cal.  App.)  546. 

I  In  a  prosecution  tor  obtaining  money 
tinder  false  pretenses,  questions  on  cross-exam- 
ination of  the  sister  of  prosecuting  witness,  who 
also  testified  for  the  prosecution,  as  to  whether 
she  was  deceived  by  the  false  representations, 
held  inadmissible.— People  v.  Whalen  (Cal.)  194. 

S  269.  Certain  questions  held  immaterial  and 
irrelevant  as  cross-examination. — Warehime  v. 
Schweitser  (Wash.)  747. 

I  277.  Under  B.  &  C.  Comp.  i  1400,  and 
Const.  {  11,  art.  1,  the  extent  to  which  the  pros- 
ecution may  cross-examine  an  accused  testify- 
ing in  his  own  behalf,  Btated.~-State  t.  Deal 
(Or.)  165.  ■ 

(C)  PRIVILEGE  OF  WITNESS. 

S  293.  Const  U.  S.  5th  Amend.,  providing 
that  no  person  shall  be  compelled  in  a  criminal 
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case  to  be  a  witness  against  himself,  has  refer 
ence  only  to  the  United  States,  and  not  to  the 
states.— People  v.  Botkin  (Cal.  App.)  861. 

S  305.  Where  a  defendant  waives  his  privi- 
lege, and  takes  the  stand  at  any  stage  of  the 
prosecution,  he  waives  It  at  ev^rsubaeqoent 
stag&— State  t.  Bhnnums  (Kan.)  277. 

IV.  OREDIBILITT.  DEPEAGHKEHT, 
OOKTBADIOTION,  AND  COB- 


Credibility  of  witness  as  qnestiui  for  jory,  see 
Trial,  f  142. 

(A)  IN  GENERAL. 

f  S24.  Under  Ballinger's  Ann.  Codes  &  St 
H  6008,  6012  (Pierce's  Code,  Sfi  968,  972).  a 
party  who  calls  his  adversary  as  a  witness  may 
impeach  him.— Thomas  v.  Fob  (Wash.)  003. 

(B)  CHARACTER  AND  CONDTJOT  OP 
WITNESa 

(  337.  Under  B.  &  C.  Comp.  »  852,  859,  and 
l400,  an  accused,  as  witness  in  his  own  bdialt 
may  be  impeadied  by  showing  prior  ccmTiction. 
—State  T.  Deal  (Or.)  165. 

I  348.  On  cro8»«xanilnatl«i,  it  waa  error  b> 
permit  a  witness  to  be  asked,  for  the  pnrpoae 
of  affecting  his  credibility,  as  to  whom  be  had 
married.— Price  v.  State  (Okl.  Cr.  App.)  447. 

S  349.  Under  B.  &  C.  Comp.  8  1400,  certain 
cross-examination  of  an  accused  testifying  in 
bis  own  behalf  held  proper. — State  t.  Deal  (Or.) 
165. 

8  850.  A  witness  may  be  asked  on  cros»«x- 
amination  whether  he  has  been  couvicted  oi  a 
felony,  or  of  any  crime  Involving  a  want  ot 
moral  character.— Slater  t.  United  States  (OU. 
Or.  App.)  lia 

(D)  INCONSISTENT  STATBMENTS  BT 
WITNESS. 

i  387.  Questions  on  croas-examinati«a  held 
properly  excluded,  as  not  sufficient  to  impea^ 
the  witness  by  diowing  ^previous  inconsistent 
statements.- People  t.  Smith  (Cal.  App.)  546. 

1  387.  Testimony  on  cross-examination  kHi 
admissible  to  impeach  the  witness'  'direct  testi- 
mony^^Brldgnun  v.  Wlnsness  (Utah)  188. 

I  888.  To  impeach  the  evidence  of  a  witness 
contained  In  a  deposition  by  showing  incon- 
sistMt  statements,  a  proper  foundation  most 
have  been  laid,  as  required  by  Code  Cir.  Proe. 
8  2002,  in  the  case  of  witnesws  examined  be- 
fore the  court— Peo^  Oamett  (CaL  App.) 
247. 

WORDS  AND  PHRASES. 

"Abandonment"— Hough  v.  Porter  (Or.)  1083. 
"Abet."— People  v.  Lewis  (Cal.  App.)  1078. 
"Account  stated."— Johnson  v.  Gallatin  VaDey 

Milling  Co.  (Mont)  888. 
"Action   In   personam."  —  G^aasert   T.  Strong 

(Mont)  41S7. 
"Action  in  rem."— Gassert  t.  StxoDS  (Mont) 

497. 

"Action  quasi   in  rem."  —  Gassert  t.  Strong 
(MontO  497. 

"Act  of  God." — ^Kubnis  v.  Lewis  River  Boon 

&  Logging  Co.  (Wash.)  655. 
"Adverse  party."— McKenzie  v.  Hill  (Cal.  App.1 

55;  In  re  San  Francisco  Stock  &  Exchange 

Board,  Id. 

"Agent"— Lee  v.  Fidelity  Storage  &  Transfer 

Co.  (Wash.)  658. 
"Aid."— People  v.  Lewis  (Cal.  App.)  1078. 
"Alienation   of   lands."— Bldred   v.  Ofanulgec 

Loan  &  Trust  Co.  (Okl.)  929. 
"Ail  other  proceedings."— Warden  t.  Broofte 

(Cal.  App.)  262. 
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-And."— State  T.  Hooker  (OH.)  964;  State  t. 

Montollo  Salt  Co.  (Utah)  540. 
"'Appropriation."— Windsor  Regervoir  ft  Canal 

Co.  V.  Lake  SupplT  Ditch  Co.  (Colo.)  729. 
"Artesian."- Burr  T.  JOadar  Randio  Water  Co. 

(Cal.)  200. 

"Asfleta."— School  Dist.  No.  61,  Polk  County,  v. 

School  Dist  No.  32,  Polk  Coanty  (Or.)  523. 
"Authoriied."— Bacon  v.  Davis  (Cal.  App.)  71. 
"Ball  bond."-^Ialhenr  Coanty  t.  Garter  (Or.) 

489. 

''Beyond  a  reasonable  doubt."— Douglas  v.  Ter- 
ritory (Okl.  Cr.  App.)  1023. 

"Bill  for  raisinc  rerenue."— Anderson  v.  Bitter- 
buach  (OkU  1002. 

'•Capacity." — Windsor  Reservoir  &  Canal  Co.  t. 
Lake  Supply  Ditch  Co.  (Colo.)  729. 

"Care."— Harlan  v.  Harlan  (Cal.)  82. 

"Care,  custody,  and  edocation."— Harlan  t.  Har- 
Un  (Cal.)  32. 

•Certificate  of  identification."— Libby  v.  Spo- 
kane Valley  I^nd  ft  Water  Co.  (Idaho)  715. 

••Charged."— State  v.  Ju  Nun  (Or.)  513. 

•'Charge  greater  rate."— State  v.  Portland  Gen- 
eral Electric  Co.  (Or.)  160. 

"Chattel  mortgage." — Ayre  v.  HixBon  (Or.)  515. 

"Community  property." — Booker  .  v.  Castillo 
(Cal.)  1067. 

••Condonation.'*— Laycock  v.  Laycock  (Or.)  487. 
"Constitmtion  and  law."— People  v.  Nye  (Cal. 
App.)  241. 

"ContemporaneouB."— Price  v.  State  (Okl.  Cr. 
App-f  447. 

"Contract"— Shelby  t.  Ziegler  (Okl.)  980. 
"Contractora."- In  re  linger  (Okl.)  999. 
"Convey."— Booker  t.  Castillo  (Cal.)  1067. 
"Conveyance  duly  acknowledged."— Ayre  v.  Hix- 

soD  (Or.)  616. 
•'Conveyances."— Booker  t.  Gaatillo  (Cel.)  1067. 
••Conveyed."— Booker  v.  OBstlllo  (Cal.)  1067. 
••Costs  and  chains."— United  States  FideUty  & 

Guaranty  Co.  v.  People  (Colo.)  82S. 
"Ci«ditor."— M.  Kahn  &  Bro.  v.  Bledsoe  (OkL) 

921 ;  Shelby  v.  Ziegler  (Okl.)  980. 
•'Daily  paper." — Fairhaven  Pub.  Co.  v.  City  of 

Bellfngliam  (Wash.)  97. 
"Dangerous  condition."— Marth  v.  City  of  Kang- 

fisher  (OU.)  430. 
"Debt "-Shelby  v.  Ziegler  fOkl.)  989. 
"Debt  accmiDg  to  the  territory."— Anderson  v. 

Ritterbosch  (Okl.)  1002. 
•'Dedication."— Hough  v.  Porter  (Or.)  1083. 
"Defect  of  parties."— Tieman  y.  Sachs  (Or.)  163. 
"Defect  or  want  of  repair."— Marth  t.  Cft7  of 

Kingfisher  (Okl.)  436. 
'•Delegation  of  legislative  power."— In  re  Coun- 
ty Com'rs  of  Counties  Comprising  Seventh 

Judicial  Dist  (Okl.)  557. 
••Demands  against  estate."— United  States  Fi- 
delity ft  Guaranty  Co.  v.  People  (Colo.)  828. 
"Diftlngniahed  ballot"— Town  of  Bufania  t. 

Gibson  (Okl.)  565. 
"Di^."— Town  of  Selma  v.  Brewer  (Cal.  App.) 

"Due  procesk  of  law."— Anderson  t.  Ritteibuach 

(OB.)  1002. 
"Duty  of  water."— Hou^  v.  Porter  (Or.)  1083. 
"Duty  to  construct"— State  v.  Portland  Gen- 
eral Electric  Co.  (Or.)  160. 
"Easement."— Prentice  v.  McKay  (Mont)  1081. 
"Employer  of  labor."— J.  F.  Parkinson  Co.  v. 

Building  Trades  Council  of  Santa  Clara 

County  (Cal.)  1027. 
"Empowered."— Bacon  v.  Davis  (Cal.  App.)  71. 
"Estimate."— National  Mut  Fire  Ins.  Co.  v. 

Duncan  (Colo.)  634. 
"Evidence."— Jones  v.  City  of  Seattle  (Wash.) 

743  ;  State  v.  Canithera  (Ok!.  Cr.  App.)  474. 
"Expenses  of  administrations." — United  States 

Fidelity  &  Guaranty  Co.  v.  People  (Colo.) 

828. 

"Ex  post  facto  law."— State  t.  Camthers  (Okl. 
App.)  474. 

"False  pretenses."— Martins  v.  State  (Wyo.)  709. 
"For  the  time  being."— State  t.  Conway  (Mont) 
654. 


"Franchise.**— Blackrock  Copper  Mln.  &  Mill 

Co.  T.  Tiiuey  (Utah)  180. 
"Frorn^  and  after.' —People  t.  Nye  (OaL  App.) 

"Fully   developed  mine."— People  t.  Whalen 

((Jal )  194. 
"Furnish."— Smith  v.  Htcks  (N.  M.)  18& 
"General  law."— Farrell  T.  Port  of  Portland 

(Or.)  146. 

"(3enuine."— Law  t.  Smith  (Utah)  300. 
"Gift"— In  re  HaU's  Estate  (CaM  269 ;  Crock- 
er V.  Hall.  Id, 
"Gi^ng  aw|^."— Weston  t.  tmitoTj  (Okl.  Cr. 

•'Granf  larceny."— State  t.  Wortman  (Kan.) 
217. 

"Great  bodily  harm."- State  v.  Doherty  (Or.) 

"Habeas  corpus."— Ex  parte  Johnson  (Okl.  Cr. 

App.)  461. 
"Harness."— State  v.  Wortman  (Kan.)  217. 
"Head  of  water."— Hough  t.  Porter  (Or.)_1083. 
"Idem  sonana."— Kelly  t.  Kohnhansen  (Wodi.) 

603. 

"Illegal  ballots."— Town  of  Eufaola  r.  Gibson 

(Okl.)  665. 

"Immediately."— Laven thai  v.  Fidelity  S  Casnal- 
ty  Co.  of  New  York  (Cal.  App.)  1075. 

"Imperfect  grant" — Sena  v.  American  Tor- 
quoiae  Co.  (N.  M.)  170. 

"Inch."-Hough  V.  Porter  (Or.)  1083. 

"Including."— State  v.  Montello  Salt  Co.  (UtalO 
649. 

"Incompetency  of  servant"— Stfll  v.  San  Fran- 
cisco &  N.  W.  Rj.  Go.  (Oal.)  072. 
"Instructions."— Douglas  v.  Territory  (OB.  Cr, 

App.)  1023. 

"Interstate  commerce.*'— City  of  Kinsley  T. 
Dyerly  (Kan.)  228. 

"In  writing. "—Stu^eon  t.  Tacoma  Eastern  R. 
Co.  (Wash.)  87. 

"Judgment  taken  through  surprise."— Yoorhees 
T.  Geiser-Hendryx  Inv.  Co.  (Or.)  324. 

"Judicial  act." — In  re  Oonnty  Com'rs  of  Coun- 
ties Comprising  Seventh  Judicial  Dist.  (Okl.) 
557. 

"Judicial  tribunal. "—In  re  Cono^  Com'rs  of 
Connties  Comprising  Seventh  Judicial  Dist. 
(Oki.)  557. 

"Labor  performed."— Hall     Cowen  (Wash.)  670. 
"Law   oaving   uniform   operation  throughout 
state."— Anderson  v.  Ritterbusdi  (Okl.)  1002.' 
"Law  of  the  land."— Anderson  v.  Ritterbusch 

(Okl.)  96  P.  1002. 
"L»islative  act"— In  re  Oonn^  Com'rs  of 
Counties  Compriidng  8eT«ath  Judicial  Dist' 
(Okl.)  657. 

"Legislative  tribunaL"— In  re  Connty  Com'rs  of 
Counties  Comprising  Seventh  Jndidsl  Dist 
(Okl.)  567. 

'*Lien."— Atheam  t.  Ryan  (GaL)  890. 

'•Malfeasance."~lAW  v.  Smith  (Utah)  300. 

"Malicious."— State  v.  ChnrcbUI  (Idaho)  853. 

"Materials  fnmiahed."— Hall  t.  Gowen  (Wash.) 
670. 

"Meander  tine."- State  t.  Portland  General 

Electric  Co.  (Or.)  160. 
"Merchant."— City  of  Kinsley  v.  Dyerly  (Kan.) 

228. 

"Ministerial  act."— Smock  t.  Farmers'  Union 
State  Bank  (Okl.)  945. 

"Misfeasance."— Ilagerty  v.  Montana  Ore  Pur- 
chasing Co.  (Mont)  643. 

"Motion  for  nonaiiit." — Pattj  T.  Salem  Flouring 
Mills  Co.  (Or.)  .'>21. 
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